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IN THE

Supreme Court of Appeals of Virginia
AT RIOHMOND

Record No. 6027

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on r,I'uesday the 24th day of November, 1964.
SAM WESTRY,

Plaintiff in Error,

agrllimst

COMMONWEALTH OF VIRGINIA,

Defendant in Error.

From the Circuit Court of the City of Virginia Beach
Robert S. Wahab, Jr., Judge

Upon the petition of Sam W estry a writ of error and
supersedeas is awarded him to a judgment rendered by the
Circuit Court of the City of Virginia Beach on the 2nd day
of July, 1964, in a prosecution by the Commonwealth against
the said petitioner for a felony; but said supersede"aS, however, is not to operate to discharge the petitioner from custody, if in custody, or to release his bond if out on bail.
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MOTION.
The defendant, by Counsel, moves the Court for an Order
requiring the Commonwealth to make available to the defense
all statements made by the defendant, all statements made
by Herbert Lee Capps, a list of witnesses~ witnesses' addresses, known to the Commonwealth in connection with this
. case, and production of the reports of said witnesses touching
events and a~tivities in connection with this case, on the
ground that ''justice requires no less" by the State and Federal Constitution.
SAM WESTRY
Bv EDW. T. CATON
·
Counsel.

Filed 6/9/64.
R.

page 5
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MOTION.
The defendant desires in good faith access by way of discovery to the following information relative to this case and,
to that end, the defendant moves the Court to permit the defendant ·to take the depositions for discove.ry of Detective
Richard Davis and Detective William Davis, Police Department, ·City of Virginia Beach, and. moves- thE' Court to enter
an Order requiring ~aid parties toattend at time and place
and before a.' notary 'to make available for inspection, copyingor photographing the names and addresses of witnesses- andany statements relative to this case heretofore made by wit-

a
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nesses subject to the control of the police department, and to
answer questions relevant to the subjects named hereinabove.
SAM WESTRY
By ·Oouns'el.
Filed 6/18/64.
R.
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MOTION.
The defendant calls for and moves the Court to require the
Commonwealth to furnish the defendant a bill of particulars
stating whether the defendant is to be tried as a perpetrator
or as an aider and abettor to enable the defendant, whose innocence is presumed, to prepare and concert his defense properly.
SAMWESTRY.
By Counsel.
Filed 6/18/64.
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ORDER.·
THIS DAY came the defen'da:rlt by Counsel and moved the,
Court for an Order requiring the Commonwealth to make
avaiJable to the defense ,aU statements made by the defendant; all sta:te'fii~nts made· by· Herbert Lee Capps, an accomplice, a list of witnesses~ with addresses, known .to the Co1fimonwealth in connection with this case, and production Of the
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reports of said witnesses touching .events and activities m
connection with this case.
UPON CONSIDERATION WHEREOF, the Court doth
hereby order the Commonwealth to furnish the statement of
Sam W estry to the defense and in all other respects the motion is hereby overruled to which action the defendant did object and except on the ground that same denies to the accused
the rights guaranteed by the 6th and 14th Amendments of the
Constitution of the United States and Section 8 and 11 of the
Constitution of Virginia.
Enter 6/18/64.
R.
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ORDER.
THIS DAY, the 18th day of June, 1964, came the defendant
by Counsel and moved the Court for an Order requiring the
Commonwealth to furnish the defendant a bill of particulars
stating whether the defendant is to be tried as the perpetrator
of the crime charged or as an aider and abettor thereof.
UPON ·CONSIDERATION WHEREOF, the Court doth
hereby order the Commonwealth to furnish the defendant,
within five days from the 18th day of June, 1964, a bill of
particulars containing a statement of the theory of the Commonwealth's case in answer to the following questions :
1. Was the defendant, Sam W estry, present at the time the
offense charged was committed and did he actually commit or
perpetrate the offense charged?
2. Was the defendant, Sam Westry, an accomplice 1
3. Was the defendant, Sam Westry, an accessory before
the fact?

To which action the Commonwealth did object and except.
Enter 6/24/64.

R. S. W.
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ORDER.
THIS DAY, came the defendant by Counsel and moved the
Court for an Order permitting the d~fendant to take the
depositions for discovery of Detective Richard Davis and Detective William Davis, Police Department, City of Virginia
Beach, and requiring said parties to attend at a time and
place and before a notary to make available for inspection,
copying or photographing the names and address of witnesses
and any statements relative to this case heretofore made by
witnesses subject to the control of the Police Department and
to answer questions relevant to the subjects named hereinabove.
UPON CONSIDERATION WHEREOF, and it appearing
to the Court that by prior order of this Court, the Commonwealth hath furnished to the defendant, the written statement
of the defendant made to said Police Department, the Court
doth hereby overrule tbe motion in all respects to which action
the defendant did object and except upon the grounds that
the defendant in good faith desires access by way of discovery to the aforesaid and that the defendant should be afforded at least the same rights as a party in a civil case.
Enter 6/24/64.
R.
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ANSWER.
The Commonwealth for its answer to the following questions heretofore ordered to be answered in the above entitled
cause, answers and says:
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1. Was the defendant, Sam Westry, present at the time
the offense charged was committed and did he actually commit or perpetrate the offense charged~

ANSWER: The defendant, Sam Westry, was present at
the time the offense charged was committed and he did commit and was the principal perpetrator of th~ offense charged,
by the use of a deadly weapon.
···:;

2. Was the defendant, Sam Westry, an accomplice 1
· ANSWER: See answer to one (1) above.
3. Was the defendant, Sam Westry, an accessory before the
fact~

ANSWER: See anRwer to one (1) above.
This is to certify that a copy of the foregoing answer was
delivered to the offices of Caton and Wright, Pacific Avenue,
Virginia Beach, Virginia, this 23rd day of June, 1964, and a
copy thereof this day was mailed to the Clerk of the Circuit
Court, City of Virginia Beach, Virginia.
ROBERT L. SIMPSON.
Filed J un 24, 1964.
JOHN V. FENTRESS, Clerk
By R. H. WEST, D. C.
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INSTRUCTION NO. 5.

The Court instructs the jury that proof of the defendant's
prior conviction of a felony, may be considered bv the jury
as affecting his credibility, but it does not render the defendant incompetent to testify nor shall it be considered by the
jury as evidence of his guilt of the offense for which the
defendant is now on trial.
Granted 6/30/64.

R.
*

s. w.

Sam Westry v. Commonwealth of Virginia
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INS.TRUCTION NO. 7.

The Court instructs the jury that if you believe from the
evidence beyond a reasonable doubt that Herbert Lee Capps
and the defendant, Sam Westry, had agreed, planned or designed to do bodily harm to the victim, Robert Edward Harmon, and that while they were engaged in carrying out such
plan, one of them shot and killed Robert Edward Harmon,
and that such a shooting should have been contemplated as
a probable result of the execution of such common design,
then even though you are unable to determine which of them
fired the fatal shot, each is equally guilty of whatever degree
of homicide, if any, the jury finds to have been committed
under the evidence and other instructions of the Court.
Granted 6/30/64.

R. S. ,V.

page 20

~

INSTRUCTION NO. 9.

The Court instruct.s the jury that beyond all reasonable
doubt does not mean beyond all possible doubt. A doubt eng-endered by sympathy or by dislike to accept the responsibility of convicting the defendant is not a reasonable doubt. The
law does not require proof amounting· to absolute certainty.
The jury is not bound to go beyond the evidence to look for
doubts nor must thev entertain doubts as are merelv conjectural. If, after ha~ing carefully and impartiallv weig·hed
and considered all the evidence, you reach the conclusion that
the defendant is guilty with such deg-ree of certainty that a
reasonably prudent person would act upon it in hiR own important affairs, then the evidenre iR sufficient to warrant a
verdict of guilty.
Granted 6j30j64.
R.S.W.
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INSTRUCTION NO. C.

When two persons had the same opportunity to commit the
offence, and if upon the whole evidence in the case there remains a reasonable doubt as to which of the two committed it,
then you shall find the defendant not guilty, unless you believe that the two were engaged together in carrying out a
design to inflict bodily harm upon the victim as set forth in
Instruction No. 7.
Granted 6/30/64.
R.S.W .

•
page 29
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INSTRUCTION NO. C-1.

In order to find the Defendant guilty, the Commonwealth
must establish the guilt of the accused beyond a reasonable
doubt. This burden continues throughout the trial and never
shifts. The results of thE' evidence must not only be consistent
with the guilt of the accused but exclude every reasonable
hypothesis of his innocence. Proof of facts, therefore, which
might arouse strong suspicion of guilt, or even guilty knowledge of a crime on the part of the accused, but which does
not prove beyond a reasonable doubt his criminal agency in
its commis·sion, will not sustain a verdict of guilty,
Refused 6/30/64.
R.S.W.
Repetitious of InstruC'tion A .

•
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INSTRUCTION NO. E-1.

The Court instructs the jury that the absence of evidence
of an inducing cause or motive on the part of the defendant
to commit the offense here charged, when the fact is in reasonable doubt as to who committed i·t, then the absence of
motive affords a strong presumption of innocence.
Refused 6/30/64.
R.S.W .
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INSTRUCTION NO. H-2.

An accessory after the fact is one who knowing a felony
has been committed by another, thereafter receives, comforts
or assists the principal felon by way of personal help with a
view ·of hindering his apprehension or enabling him to elude
punishment.
And if you believe from the evidence beyond a reasonable
doubt that Herbert Capps shot Robert Harmon and further
believe from the evidence beyond a reasonable doubt that the
defendant knew that Herbert Capps had committed the offense and that thereafter the defendant assisted in removing
and burying the body, then you shall :find the defendant guilty
as an accessory after the fact and :fix his punishment at confinement in jail for not more than one year and a fine not exceeding $1,000.00.
Refused 6/30/64.

R. S. W.

•
page 33
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INS.TRUCTION NO. H-1.

If you believe from the evidence that the defendant when
approaching the scene of the shooting found Herbert Capps
and the deceased engaged in an argument or affray and then
the defendant and Herbert Capps acted independently of each
other and that R.obert Harmon was killed by one of them,
then neither of them was a principal in the second degree to
the other and only the one who killed Robert Harmon can be
charged with his death. and if the jury has a reasonable doubt
as to which of them killed Robert Harmon then you shall find
the defendant not guiltv.

Refused 7/2/64.
R.

•
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•

INSTRUCTION NO. E-2.

If you believe from the evidence that the defendant came
upon. Herbert Capps :md the deceRsed while thev were enga.ged in an argument, sudden difficulty or affray in which
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each of them acted independently of each other and in which
Robert Harmon was killed by one of them, then neither of
them was a principal in the second degree to the other and
only the one who killed Robert Harmon can be charged with
his death, and if the jury has a reasonable doubt as to which
of them killed Robert Harmon, then you shall find the defendant not guilty.
Refused 6/30/64.

R. S. W.

page 36

~

*

* .

In the Circuit Court of the City of Virginia Beach, on the
2nd day of July, 1964.

This day came again the attorney for the Commonwealth
and the accused, Sam W estry, who was led to the bar in the
custody of the Sergeant of this Court, and also came a jury
heretofore sworn for the trial again appeared in Court pursuant to their adjournment on June 30th, 1964, and after
hearing argument of counsel retired to their room to consider
of a verdict, and after some time returned into court with the
following verdict, to-wit: "We, the Jury find the Defendant
guilty of Murder in the 2nd degree and fix his punishment at
20 years.''
Whereupon the defendant, by counsel, moved the Court to
set aside the verdict upon the grounds of being contrary to
· the law and the evidence, which motion the Court doth overrule, to which action of the Court, tbe accused by counsel duly
excepted.
Whereupon it being demanded of the prisoner if anything·
for himself he had or knew to say why the Court should not
now proceed to pronounce judgment against him according to
law, and nothing being offered or alleged in delay thereof, it
is considered by the Court that the said Sam W estry be confined in the Penitentiarv of this Commonwealth for the term
of 20 years, but that he. be given credit for the time spent in
jail, he having been committed to the Jail of this City on the
9th day of March, 1964.

Sam Westry v. Commonwealth of Virginia
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And it is ordered that the Clerk of this Court
page 37 ~ forthwith transmit to the Superintendent of said
Penitentiary, a copy of this judgment, and that the
Sergeant of this City when required so to do, deliver the said
Sam W estry to the guard authorized to receive him who shall
remove and safely convey him from the Jail of this City to
said Penitentiary, therein to be kept imprisoned and treated
in the manner directed by law.
And the prisone'r is remanded-to Jail.

page 44

~

.
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
The Defendant, SAM WESTRY, by Counsel, hereby gives
notice of his appeal from the :final Judgment entered July 2,
1964, and assigns the following errors :
(1) Failure of the Court to allow discovery depositions and
the failure of the Court to require the Commonwealth to make
available to the Defense statements of Herbert Lee Capps,
witnesses and reports and statements of said witnesses.
(2) The Court's error in allowing photographs of the body
of the deceased to be introduced into evidence.
(3) Failure of the Court to allow Counsel for the Defendant to read the Bill of Particulars furnished by the Commonwealth in its entirety to the Jury.
(4) Error of the Court in granting instructions Numbered, Three, Five, Seven and Nine (3, 5, 7 & 9).
(5) Error of the Court in refusing instructions C-1, E-1,
H-2, H-1 and E-2.
( 6) Error of the Court in granting Instruction No. '' C''
as amended and refusing to grant as originally submitted.
(7) Error of the Court in allowing the Commonwealth's
Attorney to argue the character of the-Defendant to the Jury
and the Court's failure to instruct the Jury to disregard such
argument since the character of the Defendant was not put in
issue.
(8) Failure of the Court to grant a mistrial
page 45 ~
when evidence of all the charges pending against
the Defendant was elicited by the Commonwealth's Attorney.
(9) Refusal of the Court· to strike the Commonwealth's
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Herbert Lee Capps.
evidence at the end of the Commonwealth's case and at the
conclusion of the trial.
(10) Failure of the Court to grant a motion to set aside the
verdict as being contrary to the law and the evidence.
SAM WESTRY
Bv EDW. T. CATON
·
Counsel.
Filed Aug. 14, 1964.
JOHN V. FENTRESS, Clerk
By R. H. WEST, D. C.

•

•

•

•

•

page 5 ~

HERBER.T LEE CAPPS,
called as a witness on behalf of the Commonwealth, having
been first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Simpson:
Q. What is your full name?
A. Herbert Lee Capps.
Q. Where do you live, Herbert Lee Y
A. 1203 Old Virginia Beach Road.
Q. Will you speak just a little bit louder so that the members of the jury can hear you 1 Speak loud wough so we can
hear you back to this distance at least.
On Old Virginia Beach RoadY
page 6 ~
A. Yes, sir.
Q. What is your date of birth?
A. August 19, 1943.
Q. Herbert, you know the defendant in this case, Sam
W estry ¥ You know the defendant in the case?
A. Yes.
Q. Sam Westry?
A. Yes.
Q. Will you point him outT

Sam Westry v. Commonwealth .of Virginia
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Herbert Lee Capps.
A. Right there.
Q. Seated over here at counsel table~
A. Yes.
Q. Do you know the victim in this case, Harmon? The boy
that was shot~
A. Did I know him?
Q. Did you know him?
A. Personally? Do you mean personally~
Q. Pardon¥
A. Did I know him as a friend?
Q. Well, you knew him, did you? Harmon~
A. No, I didn't know him, not until all this had happened.
Q. Were you with him prior to the shooting~
A. Yes.
page 7 ~ Q. Tell his Honor and the gentlemen of the jury
where you first met with Harmon on this particular
occasion~

A. Well, it was on top of Wilson's Market on 17th Street,
I think.
Q. Where did you go from there¥
A. Well, I stopped by Westry's house on my way.
Q. Did you have Harmon with you~
A. Yes, at the time.
Q. What kind of car were you driving?
A. A '56 Buick convertible .

•

•

•

•

•

By Mr. Simpson:
Q. Who was driving the car 1
A. I was driving.
Q. In what position in the car was Harmon seated?
A. On the passenger's side, on the front.
Q. On the right side 1
A. Yes, to my right.
Q. That was just the two of you in the car?
A. Yes.
page 8 ~ Q. Tell us where you went. Where did you drive
to?
A. I was on my way to the Base and I stopped at Sam
Westry's house?
Q. Stopped at Sam Westry's house?
A. Yes.
Q. Did you get out by yourself!

14
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Herbert Lee Capps.
A. Yes.

By Mr. Simpson:
Q. What happened after you drove the car up in the driveway?
A. Well, I got out of the car.
Q. Speak so we can hear you now.
A. I got out of my car and I went in Sam Westry's house.
I came in and asked him where he had been that night.
So, he blow my horn a couple of times. So, he asked me
who was in the car, so I told him who was in the car and what
he was doing in the car. He said, "Let's go out and scare him,
teach him a lesson.''
page 9 } So he was putting on his coat and took his gun
out and said, "Take this."
I said, ''I don't need no gun.''
So he told me just to hold it for me. So we brought it out
to my car, and when I got out to my car, I told BO'bby to get
·
out of my car, like·,that.
Q. You told who to¥
'
A. Bobby. Harmon.
Q. Speak a little louder.
A. I told Harmon to get out· of my car. ·Well, we had a
couple of words and then Sam W estry took it over and
snatched the gun out of my hand, and before I could do anything, he had shot once, and he shot again and hit Harmon.
He run out there and hit him aside the head a couple· of times
with the gun on the head and 'he drug him back to my car and
put him back in my car and took him, and where he went
. '-•
then, I don •t know until he came back. .
Q. He drove on· ·ofH : : · .J •
A. In my car, yes.
'.:.·
Q. By himself with this body_in the carT
A. Yes.
··
Q.. What did you d.o 1
. ..
A. Well, I was scared and I started crying. I started· to
wal]r. I started to walking ho:g1e and I met W estry at Wil]rin 's
· ·
Bridge on· my way home, when · I was walking
page 10 } home.
.
_. .
·
Q. He was coming back?
A. Yes, coming back.
Q. What happened at that time?

Sam W estry v. Commonwealth of Virginia
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Herbert Lee Capps.
A. Well, he stopped the car. Then he told me to get in it.
So l got in my car and he drove back to his house.
Q. Speak now so we can hear you. Go back to where?
A. His house. Sam W estry 's house.
Q. Then what happened 1.
A. He pulled around the back of his house and told me to
get out. I got out. and he said, ''Come on with me.''
I said, ' 'I don't want to go.''
He said, "Come on with me," so I went with him and went
back by this incinerator on Old Virginia Beach Boulevard.
So he went back in the bushes and pulled out a body.
Q. Did you go in the bushes with him 7
A. I was standing on the road at the time he went.
Q. What did he do when he- went back in the bushes?
A. When I saw him, he was pulling the body out from in
the woods.
Q. Doing what 7
A. Pulling the body out in the woods. I guess he put him in
the woods. After then, he got him out and drug him and
lifted him up and carried him to the end of a little lane and
then he dropped him, said he couldn't carry him.
page 11 ~ by himself. I said, ''What are you going to do. with
him?"
'
::
'- .
He said, ''You better help me beca·use you are just as. involved as I am,.,' and he threatened to do with me if I didn't
help him to do it. So we drug him on back-I don't know
exactly what the name of the place over by the incinerator,
and we left there and we walked back to my house-to his
-~
house where my car was at the time.
Q. After you took the body, did you leave it on top of .the
ground there 1 Was it left on top of the ground 7
A. Yes, it was left on top of the ground.
Q. What, if anything, did he do at the time that he left
there?
A. Repeat that.
Q. What did Westry do just at the time you all were leaving where the body was lefU
A. What did he do?
Q. What did he do? What did Westry do, if anything?.·
A. On the way back; he had his gun and throwed it over in
the sand pit not far from. my house on the way back walking.
· ·
Q. I am talking about at the scene. Did he do anything
there that you can recall?
·
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Herbert Lee Capps.
A. Not right then, no.
Q. On the way hack, did you all stop anywhere before you
got topage 12 r A. On the way hack, he stopped about George
Burford's house and throwed the gun over in the
water.
Q. Then you went on hack to where~
A. To Westry's house where my car was at the time.
Q. About what time was it that you got hack~
A. I don't know exactly what time it was. It was early in
the morning.
Q. This would be on the same morning, Sunday morningT
A. Yes.
Q. What happened after that, now~ Did you see Westry
again~

A. Well, Sunday moTning I was going out to carry my
mama up to the Oceana Open Air Market. On the way to the
market, I had to pass down his house and I saw him walking
down the road and he waved and stopped me. I stopped and
he got in and got in the back seat and I went to Be-Lo 's
Market. When Mama was inside, he reached under the hack
seat and pulled out a comb. He said this was the comb the
hoy had on him at the time.
So we left the open ::~.ir market and came back to my house.
He told me to ride around by Laskin Boulevard, so I rode
him around by Laskin Boulevard. On my way around there,
he told me what he would do if I ever told anything to the
police.
page 13 r Q. What did he say~
A. He said he would kill me. That is what he
said.
Q. If you ever told the polic.e anything about it~
A. Yes.
Q. Where did you go after that?
A. Well, I carried my mama off a little waysQ. You did what?
A. I had to bring my mama down to the county.
Q. Down here to the jail~
A. Yes.
Q. What was she bringing down bereT
A. She was bringing some food to my brother at the time.
Q. Some food T
A. Yes.
Q'. Then what happened?

Ham
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Herbert Lee Capps.
A. vVell, after we left her and went back, carried my mama
back home, went up to my aunt's house and I came in the car
and I didn't get out of the car right then.
Q. You have got to speak a little bit louder.
A. I came to my aunt's house in Seatack and I didn't get
out of the car at the time. W estry was in there. So he said he
had to ~;et rid of the body some kind of way, so I told the
man I didn't want anything to do with him. So he
page 14 r said I better have anything· to do with it because
I was just as involved as he was. That is what he
said at the time. He tolii me again what would happen if I told
the police anything about it.
So he told me to get my grandfather's car, some other
car besides mine, and carry him back to the incinerator that
evening.
Q. You got your grandfather's car~
A. Yes.
Q. ~What kind is that, the station wagon?
A. Yes, '57 Ford station wagon.
Q. Pardon~
A. '57 Ford station wagon.
Q. What did you do then~
A. \Yell, it was later on that evening. So he told me to
carry him by his house, hy hiR house, and got some shovels.
Q. By his house~
A. Yes, his house. So then he told me to carry him hack
over to the incinerator. So I carried him back over the inC'inerator anrl he told me to get out and come with him. So I
got out and went haC'k there and he went in the bushes where
he lf1ft the hody and pulled it out. So he started digging a hole
for to hnry him in. So again T told him I didn't want anything to do with it. So he told me, "Come on, man, help me
get this body in here. ''
page 1;1 r So I was scared. So I helped-1 just touched it.
I was scared to 'death of it. He buried him down.
He found a sweater, m· something·, I don't know what it was,
and he reached over there and throwed it in a drain bole on
the way hack. After that, I didn't see him any more, unlf'ss
that-that was all.
Q. After the body was buried there, what, if anything, did
W eRtry do in and around the scene that vou recall?
A. The ony thing I remember, be found a "Weater, or somf'thing likf' that that came off the body.
~~
Q. Did he do anything else there that yon can rf'eall?

~
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Herbert Lee Capps.

Q. Didn't they get another statement from you?
A. Yes, it was two statements.
page 20 r Q. was there any difference between the two
statements~

A. There was some difference, yes.
Q. Is what you testified to the truth~
A. Yes.
Q. What was the condition of the body as it was being put
in the grave when you all went back~ It was later on Sunday,
wasn't it, about dusk, when the body was finally put in the
grave?
A. Yes.
Q. Describe what the body looked like.
Mr. Caton: I object, your Honor. ;lt is immaterial to what
occurred at that time. The question was, what did the body
look like when they went back, your Honor.
The Court: Is it material, Mr. Simpson?
Mr. Simpson : Yes, your Honor, it would be if he can recall. If he could recall.
The Court: What is the materiality of it~ Does it tend to
prove the guilt or innocence of the accused 1
Mr. Simpson: Yes, sir, if he can recall it, your Honor.
Mr. Caton: What the body looked like, your
page 21 r Honor, at the time they got ready to.put in in the
ground, whHt does that prove~ The question is
what did the body look like. The only purpose is to inflame
the jury, your Honor. It is prejudicial to the defendant.
The Court: I don't see the materiality. It is not apparent
to me, Mr. Simpson. If you can tell the Court in what respect
it is materialMr. Simpson: Well, your Honor, I would have to state it
in the presence of the jury, your Honor.
The Court: All right, sir, we will recess at this point.

(In Chambers.)
Mr. Simpson: Your Honor, the purpose of the question
as we put to the witness to describe the condition of the body
had particular reference to the fact that the right
page 22 r arm of the victim was not prone with the body, and
because of rigor mortis, it was in this position ele-

Sam "\Vestry v. Commonwealth of Virginia
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Herbert Lee Capps.
vated from the body. The purpose of it is to show, if he can
recall that, that when the body was being buried and covered
that W estry went over and put more sand on that portion,
that is, where the hand was upraised, and pushed it down or
hit it with the shovel in order that the body, that portion,
that is to say, his hand, would be completely covered. That
is the purpose of it. I don't know whether this witness can
recall that, or not.
The Court: Let's suppose he can. Does that have any
weight as to his guilU
Mr. Simpson: Yes, sir. I think it is arguable to the jury
that he was more careful in the burial of the body than Capps
and, therefore, that shows that he was more guilty or that he
did shoot the victim. It is arguable, your Honor, that he went
to more pains in trying toThe Court: You want to show the care with which he tried
to dispose of the body.
.
Mr. Caton: Let's assume he was the most careful individual in the world, your Honor, in wanting to dispose of the
body. That would only tend to prove he was an accessory
after the fact It wouldn't necessarily prove that
_page 23 ~ he had shot this man. It may have been that he
was trying to do a good job, I don't know, but any
of this business-the question was, what did the body look
like?
The Court : Yes.
Mr. Caton. Now, to me, that's going to describe a dead
body to the jury. That brings to mind the body of the victim.
The Court: I think he is not trying to ask a leading question.
Mr. Simpson: I could ask him what was the posit~on of
the hand of the body in the grave when he was first being
buried.
The Court: Let's ask him if he observed anything unusual
with reference to the position of the arms of the body, or
something of that sort.
Mr. Simpson: All right, sir.
The Court: It may tend to have some weight. I can't see
that it is going to unduly inflame the jury because both of
you, in your opening statements, said that both of them particinated in the disposal of the body.
Mr. Caton: Note my exception, your Honor, on the g-round
that it is immaterial, and the grotesqueness of a dead body
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after this occurrence after having left the scene
does nothing but draw on the abhorrence of the
crime in the minds of the jury and is prejudicial
to the defendant.

page 24

~

By Mr. Simpson:
Q. Herbert Lee, I direct your attention to the situation
surrounding the burial of the body, and at the time it was
being buried and covered, was there anything unusual insofar as the body was concerned insofar as the hands, arins or
legs~

A. When it was buried, or afterward~
Q. Yes, was there anything unusual about the arms, hands
or

legs~

A.
Q.
A.
Q.

Well, one hand was sticking up was all.
Speak so I can hear you.
One hand was stiff, it seemed like, sticking up.
What did Westry do insofar as that one hand sticking

up~

A. He stepped on it and mashed it down, and put some
more sand on top of it.
Q. Now, still directing your attention to impage 25 ~mediately after the body was buried and when you
and Westry were then leaving the immediate area
where the grave was, what, if anything, did Westry do as ,he
was leaving the scene where the body was buried~
A. He took a limb, a bush off a tree, and scattered around
so you couldn't see the tracks, or something.
Q. So you couldn't see the tracks~
A. Yes.
Q. Going back now to your drive in your car up to W estry 's
house on this morning while you had Herman in the car, in
what position did you park the car in Westry's driveway~
Faced in or backed in, or how?
A. Backed in.
Q. You backed it in?
A. Yes.
Q. How many shots were fired?
A. There was three, I suppose. I don't remember.
Q. Did the first shot hit the victim, or not?
A. One shot, I think the first shot, hit tho molding on my
car around the windshield.
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Q.
A.
Q.
A.

Hit what!
Hit the molding.
Hit the chrome Y
The chrome, yes.
Q. What, if anything, did you do with that
page 26 ~ chrome?
.
A. What did I do with the chrome Y
Q. What did you do with it?
A. I took it off my car and put it under my house.
Q. In your house Y
A. Under.
Q. Under your house?
A. Yes, sir.
Q. Did you direct the police officer to your house Y
A. Yes.
Q. Did you show them the chrome?
A . .Ye.s.
Q. Where was it! Under the house?
A. Under the house.
Q. Did you give it to the police officers?
A . .Yes.
Q. On what side of your car was this chrome?
A. On the passenger's side.
Q. On the right-hand side?
A. Ye.s.
Q. Now, with respect to the wrist watch, did you ever see
Westry wear the wrist watch?
A. Yes.
Q. When?
page 27 ~ A. Well, he had it on this same evening. I mean,
·
it was the next day-the same day, that Sunday
afterwards.
Q. Did you see him with it after that?
A. Yes, I did.
Q. Did it have the same or a different band?
A. Different band.
Q. Do you recall the day that the body was discovered?
A. Well, it was on Sunday.
Q. It was on a Sunday. Now, following that, did you see
W estry any place after this body was found and the news
came out?
A. Well, I came in the Blue Diamond. He was sitting in
the Blue Diamond.
Q. Blue Diamond?
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A. Ye,s.
Q. What conversation did W estr;y have with you?
A. Well, when I came in, he told me they had found the
body. He told me to take him around Laskin Boulevard
where the body was, so I rode him around. On the way
around, he told me again what would happen if I went to the
police, if they came to question me not to tell them anything,
because if I went soft, what he would do to me.
Q. Let me ask you, how long have you known Westry¥
A. About six or eight months, I say. Something
page 28 ~ like that.
Q. Did he own a car during any of this time that
this occurred, the shooting~ Was he the o"rner of an auto-.
mobile, do you know~
A. No, not that I know of.
Q. He had no cad
A. No.
Q. Did you see him any place else after the body was discovered other than the Blue Diamond on this Sunday~
A. Well, not until after the police had picked me up and
questioned me.

•

*

By Mr. Simpson:
Q. They can't hear you.
A. No, I didn't see him until after the police had picked
me up for questioning.
Q. After the police picked you up?
A. Yes.
Q. Where did you see him then~
A. He came around to Christine Turner's apartment.
Q. You were there?
A. Yes.
Q. And he came in while you were at Christine Turner's
apartment~

page 29

~

A. Yes.
Q. What did he say to you?
A. Well, he knocked on the door and I answered the door
and he told me to come outside for a minute, he had something- to tell me. So, I walked outside and he asked me what
did I tell the police, he had heard I had been picked up by the
police. So I told him, "Nothing-."
He said, "You'd better not tell them nothing because you
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know what will happen if you do tell them,'' and that was all.
Q. Herbert Lee, have you ever been convicted of a felony¥
A. No.
Q. Tell us why you took Harmon by Westry's house that
Sunday .evening. S.peak so the jury can hear you.
A. Well, he had asked me to take him to the Base where
he was stationed, Oceana. So I was supposed to have met
Westry and another boy in Norfolk that Saturday night, but
I went to Norfolk and I didn't see them, so on my way back to
take Harmon to the Base, there was a light on in W estry 's
bedroom, so I stopped in to see where he had been that night
· and why I couldn't find him.
Q. Did you have any difficulty with Harmon insofar as a
girl was concerned?
A. Oh, yes.
page 30

~

Mr. Caton: Your Honor, I object again to the
leading of the witness. He said, '' Oh, yes, now I
know what I am supposed to say." He answered his question,
your Honor. He said, "No," then he decided he has got to
go back and find out, so he says, was there any difficulty before, and his answer was, "Yes."
The .Court: Overrule the objection.
By Mr. Simpson:
Q. Tell the jury what happened. Speak so we can hear you.
A. Well, I came up to Christine's apartment about 10 :30
or eleven o'clock. We were in the bedroom laying across the
bed and all the lights were out but the front door wasn't
locked. So, about an hour later, I saw a shadow coming
from the neon sign, the R.ambler sign right across the street
right next door from where she was staying and I saw the
shadow come and I told her I saw a shadow coming. She
said it was just my imagination. So about two minutes later,
or something like that, I heard Tine holler, Ernestine. I
heard her scream, so I got up to see what was going on and
I went in and I saw Harmon standing by the door at the time.
So I asked him what was he doing there and he said the girl
knew him and that the door was unlocked. So I told him, did
he have any right coming in, that he shouldn't have came in
the way he did. ·
·
·
page 31 ~ So, I stayed there about ten more minutes. So
I said, I am leaving, was he going~ He -asked me
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would I take him over to the Base and I told him I would give
him a ride to the Base, Oceana.
Q. But you took him by Westry's~
A. Well, I went around through Brownie Park.
Q. You went in W estry 's house. What did you first tell
Westry?
A. Well, I asked him where he had been that night and
after I had been there about fifteen minutes, I heard my car
horn blow a couple of times and Westry asked me who I had
in the car and why he was in my car, and what had happened,
he had scared the girls, or something. So he suggested we go
·
out thereQ. Said w'hat ~
A. He suggested that we go out, he go out there and teach
him a lesson. He got up and put his coat on and said, ''Take
this gun.''
I said, "I don't need no gun,'' like that.
And he said, ''Hold it while I put my jacket on."
So we walked out to the car and I told Harmon to get out
of my car and we had a couple of words. And I just-then
Westry jumped in and said, ''He is supposed to be a wise
guy,'' and snatched the gun out of my hand, and
page 32 ~ he and Harmon were arguing and the next thing
I knew, he shot.
Mr. Simpson: You may inquire.
CROSS EXAMINATION.
By Mr. Caton:
.
Q. Herbert, is that what they call you, Herbert Lee Capps 7
A. Yes.
Q. Herbert, you and Sam Westry were good friends,
weren't you~
A. We were pals, buddies.
Q. You all went out together on numerous occasions, didn't
you?
A. Sometimes.
Q. Dated girls together?
A. Sometimes.
Q. You knew that Sam Westry had a gun that he kept
in his drawer, didn't you Y
A. No, I didn't.
Q. You didn't know that?
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A. I didn't know he had a gun he kept in his drawer, no, I
didn't.
Q. Did you know he had one?
A. Well, I had seen him with a gun. Whether
page 33 ~ he owned it, or not, I didn't know.
Q. Had you ever borrowed it from him?
A. Borrowed his gun from him?
Q. Yes.
A. No, I hadn't.
Q. You never had it before in your possession at all?
A. I had seen the gun.
Q. Had you ever had the gun in your possession before?
A. No.
Q. Never had you had this gun in your possession¥
A. No.
Q. Now, getting back to the evening that you were over
at Christine's house, you were in her apartment, were you?
A. Yes.
Q. And in her bedroom?
A. Yes.
Q. And Ernestine was m an adjoining bedroom?
A. Yes.
Q. Is that right¥
A. That is right.
Q. What did Harman do? Did he come in there while you
were in the room?
A. I was in Christine's room.
page 34 ~ Q. What room did he come in?
A. He came into the front door and went into
Ernestine's room.
Q. What did Ernestine do?
A. She screamed.
Q. What did he do?
A. Well, I got up tl) see what she was screaming was the
matter.
A Juror: I can't hear you.
Mr. Simpson: Thev can't hear you.
The Witness: I got up to see what was the matter with
her when she screamed, what was wrong.
By Mr. Caton:
Q . .You got up from where?
A. I was laying on Christine's bed at the time.
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Q. You were in bed with Christine i
A. I wasn't in bed. I was fully dressed.
Q. Where was Christine¥
A. She was in bed.
Q. So you all were both in bed dressed, is that right?
A. I was laying on the bed. Christine was in bed.
Q. You heard Ernestine scream f
page 35 ~ A. Yes.
Q. Did she know this fellow, Harmon 1
A. She said she didn't know him at the time.
Q. Did not know him 7
A. Yes.
Q. Why did she scream?
A. It scared her. She was in the bed and he came in.
Q. Did he knock on the door before he came in f
A. No.
Q. Then what did you do~
A. I got up to see what she was screaming for, what was
the matter.
Q. Did you say anything to him~
A. I asked him what was he doing in the bed-in the house
at the time.
Q. What did he say~
A. He said the girl knew him and the door was unlocked.
Q. Did you all have an argument¥
A. I told him he had no right for coming in the house the
way he did.
Q. Did you argue'
A. It wasn't what I call an argument.
Q. You weren't thinking about fighting or teachpage 36 ~ ing him a lesson or doing anything like that?
A. I don't understand you.
Q. Were you thinking of fighting with Harmon or teaching him a lesson or anything like thaU
A. Well, he didn't have a right to come in the house.
Q. Were you going to fight with him~
A. I didn't fight with him.
Q. Were you thinking- about fighting with him T
A. Well, I didn't fight with him.
Q. Then vou all became friendly and you decided to take
him by the Base?
A. I oidn 't say we became friendly. I said be asked me
to take him to the Base and I said I would.
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Q. He asked you if you would take him hy the Base and
you said you would~
A. Yes.
Q. Was Christine there when that conversation occurred T
A. Well, she was there. Whether she heard it, or not, I
don't know.
Q. You just said, ''All right, I will take you~''
A. Well, I told him I would take him, yes.
Q. You decided then that you would leave Christine ana
Ernestine and you would just as a matter of courpage 37 ~ tesy take him by the Base~
A. No, I was leaving at the time.
Q. You were leaving at the time~ You mean you had
decided then you would leave, is that right~
A. I think it was time.
Q. Where is Wilson's Market~
A. This is on 17th Street right acros.s from Alphin Motors.
Q. So you proceedPd down 17th Street toward Atlantic
Park or toward N orfoll{ ~
A. No, I came through Brownie Park.
Q. How did you leave Wilson's Market? Describe to the
jury how you left and where you went.
A. What do you mean, which direction did I go?
Q. Yes.
A. I left Wilson's Market and I went down through
Brownie Park and turned off on Old Virginia Beach Road.
Q. You could have come right straight up 17th Street and
it would have been shorter to go the other way to go to
Oceana, would it not~
A. Yes, but I stood a chance to get a ticket because I had
been instructed to take my loud mufflers off the car.
Q. So you went around the back way~
A. Well, it's not much difference.
11age 38 r Q. But you still had to go in a direction away
from Oceana to go around to this Old Virginia
Beach Road, did you not~
A. I don't underst~:mcl what you mean.
Q. You were on 17th Street when you left, weren't you 1
A. Yes.
Q. You could have proceeded right up 17th Street and then
turned and g-one right on down to Oceana 1
A. I could have, yes.
Q. But the way that you went, you went away from Oceana,
did you not~
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A. Well, I went-yes, a little ways off, yes.
Q. What was the reason that you went that way~
A. I had a loud muffler at the time on my car. At the time,
I had been stopped a number of times and instructed to take
them off.
Q. At that time, you weren't thinking about going by
Westry's house?
A. Going by Westry's house at that time 1 Would you repeat that again 1
Q. Were you thinking about going by Westry's house
at that time~
A. Well, I hadn't had it on my mind to stop at W estry 's
house, if that is what you mean.
page 39 ~ Q. Were yoll at that time thinking about having
any fight with Harmon 1
A. No, I wasn't. No :fight, no.
Q. Were you at that time thinking about teaching Harmon
a lesson for breaking in the door?
A. By "a lesson," what do you mean 1
Q. Well, threaten him or frighten him, or in any way fight
with him?
A. No, I didn't fight with him. I hadn't thought about
fighting with him.
Q. Were you thinking about taking Harmon by Westry's
house to rough him up?
A. No, I wasn't.
Q. So, if the Commonwealth Attorney had told the jury
that was the purpose you took him by Harmon's house, he
would be mistaken, is that correct?
A. Repeat that again.
Q. I said if the Commonwealth Attorney has already told
the jury· that the purpose for which you took Harmon by
Westry's house was to work bim.over, he has made a mistake
in telling the jury that?
A. Well, no, I didn't take him there to kill him, if that is
what you mean.
Q. Tell the jury whv you did take him by there.
A. I said why I stop-ped by Westrv's house.
page 40 ~ Q. Did you take him by there to rough him u-p?
A. I didn't take him bv to do anything to him.
Q. Did you take him by to rough him up?
A. I didn't.
Q. So the Commonwealth Attornev has made a mistake?
A. What did be say I took him by ·there for?
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Q. The Commonwealth Attorney, if he has said that you
took him by Westry's house to rough him up or work him
over, then he has made a mistake, is that fight¥
A. The only thing that came to mind, when W estry suggested it and after I got to his house.
Q. What did you say when you went in Westry's house
there after you got Harmon there?
A. I asked him where he had been that night because I had
been to town looking for him.
Q. Where was Harmon?
A. Harmon was in mv car at the time.
Q. You say you just 'went in and asked W estry where he
had been¥
.
A. I couldn't find bin~. I had been to town looking for
him.
Q. What time was this?
A. I don't know exactly what time it was.
Q. About two o'clock in the morning, wasn't it?
A. I .can't say because I am not sure.
page 41 ~ Q. It was after midnight~
.A. Yes, it was after midnight.
Q. So you just casually stopped bv there?
.A. Yes.
Q. What did you say to him?
A. I asked him where he had been that night, I couldn't
find him when I went to town looking for him.
Q. Did you say anything about this fellow in the car?
.A. Only after he had blowed my horn. He asked me who
was in the car at the time.
Q. What did you tell him?
A. Told him who was in the car, that a guy was in the car
I was supposed to be taking to the Base, and told him what
happened.
Q. What did you tell him?
.A. I said the guy rame in the house and scared the girl,
Tine. Ernestine.
Q. Then W estry did what?
A. He suggested that we go out there and scare him. Give
him a little scare.
Q. Did W estry know Harmon?
A. Well, I don't know whether he lmowed him, or not.
Q. Do you know whether or not be had ever
page 42 r seen him before?
A. No.
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Q. You don't know¥
A. No, I don't know.
Q. You don't know of any occasion when he has seen him,
do you?
A. No, I don't.
Q. Do you know why he would want to go out and out of a
clear blue sky suggest that he go out and work this fellow
over¥
A. No, I don't.
Q. Don't have any idea¥
A. No, I sure don't.
Q. It is more logical that you would he the one that would
work him over, wouldn't it¥
A. I didn't, I said.
Q·. You say you didn't 1
A. That is right.
Q·. You had no reason to~
A. No reason to do what 1
Q. To work him over? Scare him¥
A. What do you mean by "reason,'' tell me.
Q. Did you have any reason that you wanted to work
Harmon over or scare him or fight with him 1
A. No, I didn't want to fight with Harmon. If I
page 43 ~ wanted to fight with him, it probably would have
took place at Christine's apartment.
Q. vVestry went and got the gun out of the drawer and gave
it to you¥
A. He said, "Take it." I said I didn't need no gun, and
he told me to take it while he put his coat on, his jacket.
Q. Then what did you do~
A. I walked out to my car.
Q. You walked out to your car f
A. We walked out to my car.
Q. Yon had the gun in your hand~
A. Yes, at that time, I did.
Q. You walked up to Harmon T
A. Walked up to Harmon with the gun in my hand.
Q. He was in the car, was he not¥
A. Yes.
Q. And you had the gun in your handY
A. I was holding the gun down by my side, yes.
Q. You walked all the way out there from the house with
the g'Un in your band T
A. I was holding it for Westry.
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Q. Where was W estry Y
.
A. He was coming behind me. He was putting his jaqket
on.
,.
page 44 ~ Q. So you were out front Y He was behind you Y
A. Yes, at that time, yes.
Q. You got out there first Y
A. Well, I walked out the door ahead of him, put it that
way.
Q. Did he ever catch up with you Y
A. He was right behind me.
Q. But you got out there first Y
A. Well, a few steps ahead of him, yes.
Q. Did you get to Harmon first Y
A. Well, I say I saw him, yes.
Q. You saw him and got to him before Westry caught up
with you 7
A. I was to my car before Westry because I was in front
of Westry.
Q. You had the gun in your handY
A. I had the gun down beside me. ·
Q. Where was HarmonY
A. He was sitting in my car at that time.
Q. Did he get out Y
A. Yes, he got out.
Q. Did you still have the gun in your handY
A. At that time, I still had the gun in my hand.
Q. How far were you from Harmony
A. Distancp and measurements, I can't say.
page 45 ~ Q. Approximately?
A. I would say about three feet. I don't know
for sure. I can't say. I wouldn't say.
Q. You don't have any idea Y
A. Well, I wasn't too far from him, put it that way.
Q. When he got out of the car?
A. Yes.
Q. Was W estry still behind you Y
A. W estry was beside me then, yes.
Q. Then what did you do with the gun?
A. Well, I told Harmon to get out of my ear, and we had a
('Ouple of words and I told him he shouldn't have did that.
Q. Did you still have the gun in your handY
A. Right then, I did.
Q. Did you point it at him?
A. No, I didn't.
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Q. Still holding it in your hand~
A. Yes.
Q. So, you were the one that sort of took over the idea that
W estry planted in your mind of scaring this fellow?
A. W estry was the man that arranged the whole thing.
He snatched the gun out from me.
page 46 ~ Q. Just a minute, now. We haven't gotten to
that part now, Capps.
I said that you were out there first with the gun hanging
down in your hand and you told Harmon to get out of the
cad
A. Yes.
Q. So you were the one that then took over? You were
taking the lead in showing Harmon that he had done something wrong, were you not~
A. I didn't threaten him.
Q. You had the gun in your hand when you told him to get
out of the car, didn't you~·
A. I didn't threaten .him.
Q. You had the gun in your hand when you told him to get
out of the car~
A. I had it down beside me. Whether he saw it, or not, I
don't know.
Q. You sa.y at the time you told him to get out of the car,
W estry was coming up behind you?
A. W estry was beside me, yes.
Q. Why didn't you hand the gun to him?
A. Why didn't I do what?
Q. Why didn't you hand the gun to W estry Y
A. After I said a couple of words, I didn't have time to
band it. He snatched it out of mv hand.
page 47 ~ Q. So you never attempted to give him the gun?
A. Attempted to give W estry the gun?
Q. Yes.
A. I told him to take it. He told me to hold it until be put
his jacket on.
Q. Now, these words that you had, couple of words that you
said you bad with Harmon before the gun was snatched out of
your hand, what were the words that transpired?
A. I told him to get out of my car, I wasn't taking him to
·
·
the Base.
Q. You didn't argue with him?
A. No, it wasn't an argument. There wasn't that many '
words.

Sam Westry v. Commonwealth of Virginia

35

Herbert L.ee Capps.
Q. Why did you tell him to get out of the car?
A. I just told him to get out of the car.
Q. Why?
A. I wasn't going to take him to the Base, I changed my
mind.
Q. You were going to leave him out there at Westry's
house?
A. He was a grown man. He could have walked from W es- ·
try's house if he wanted.
Q. In other words, you just decided to walk back out to the
car to the man you told you were going to ·give a ride with
a gun in your hand and you told him to get out of
page 48 ~ the car, you didn't want to give him a ride now. Is
that what you are telling the jury~
A. I wouldn't say that.
Q. Well, what would you say, then?
A. Well, I just told him to get out.
Q. What made you decide you didn't want to give him a
ride?
A. Well, W estry said, ''Let's go out there and scare him.''
So I :figured he was just going to scare the guy, that is all.
Q. Were you going out there to scare him?
A. Me scare him f
Q. Yes.
A. What do you mean? Which way do you mean, scare
him?
Q. Was that the purpose that you had in mind when you
went out ahead of W estry with the gun in your hand, to scare
this man?
A. I didn't go out with the gun in my hand to scare him. As
I told you, I told W estry I didn't need no gun.
Q. You mean you could scare him without W estry'
A. Well, I wasn 't-I didn't try to scare him, put it that
way.
.
Q. You didn't try to scare him at all?
A. Not with no gun, I didn't, no.
page 49 ~ Q. But what made you decide you weren't going to give him a ride back to the Base?
A. I just told you Westry suggested that we go outside
and scare him.
Q. What made you decide that you weren't going to give
· this man a ride back to the Base~
·
A. Well, I just changed my mind.
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Q. Did you think that you would beat him up and leave
him there at Westry's house!
A. No, I wasn't planning on beating him up, no.
Q. What were you planning on doing T
A. Well, the matter of truth, wasn't planning to do anything to him.
Q. Did you think maybe you might get in trouble carrying
that gun out there?
A. What do you mean?
Q. Do you think you might have been doing the wrong
thing by carrying that gun out there ahead of W estry and
telling the man to get out of the car when you had a gun in
your hand?
A. Did I think it at that time?
Q. Right.
A. Well, I don't guess I did or I wouldn't have taken it out.
Q. Would you speak up so the jury could hear you, please?
A. You asked me did I think I was doing wrong
page 50 ~ by carrying the gun out there?
Q. Right.
A. At that time?
Q. Right.
A. Well, I was just carrying the gun for W estry I wasn't
carrying it for myself.
Q. You haven't done anything wrong in this whole affair,
have you?
A. What do you mean, have I did anything wrong?
Q. You are telling the jury you have been an innocent victim throughout this entire matter, isn't that right?
A. Well, I think I am, sir. Yes, I think I do.
Q. And that this man, Westry, is taking full advantage of
you?
A. That is right.
Q. Is that right?
A. You are putting it in your·words.
Q. Well, is that correct?
. A. Well, I think I am innocent.
Q. When you walked up to the car, you had the gun in
what hand?
A. I had it on my side.
Q. In your right hand T
A. I don't remember which hand I had it in. I
page 51 ~ know I had it down by my side.
Q. You don'tknow what hand you had it in?
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A. No.
Q. Well, are you left or

right~handed Y
A. I am right-handed.
Q. Well, you picked up your right hand there. Could it be
it was in your right handY
A. I can't say because it could have been in my right hand.
Q. Do you recall on which side W estry approached up beside you, on the left or the right?
A. I don't remember that either.
Q. You don't remember what side he came up on you Y
A. I know he was beside me. Yes, I know he was beside
me.
Q. But you don't know whether he was on the left side of
you or the right side?
A. No, I don't.
Q. Is that right?
A. I can't remember.
Q. Can't remember that, all right. About how far were you
all from the rear of the automobile?
A. T·he rear of my car? You mean the distance? How
far from the :r:ear of my carY
page 52 ~ Q. Yes.
A. We was standing by the front-the doorI don't know how far from the rear of my ear.
Q. You were standing by the door Y
A. I wasn't standing at the rear of my car. I wasn't standing by the rear.
Q. Were you the standing beside the car?
A. Beside the car, yes.
Q. How far were you from the side, then Y
A. I don't know exactly in distance how far from the car.
Q. How far were you from the door when Harmon got out?
A. I was standing back far enough for the door to open
without the door hitting me.
Q. You were that close to him?
A. Yes, I was that close.
Q. And then that was before Westry had gotten right up
there?
A. Westry was right up beside me.
0. He was there when you told him to get out?
A. He was comin~ up. He wasn't exactly beside me but
he was walking up beside the car.
Q. You don't know which hand you had the gun in?
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A. No.
page 53

~

Q. You don't know which side W estry came up

from?
A. No.
Q. And then he wrestled the gun out of your hand?
A. Mter we had had a couple of arguments-couple of
words.
Q. Who T You and Harman?
A. Mter I told him to get out.
Q. What were the words T
. A. I told him would he get out of the carT He said he would
get out. He didn't have to ride in my car.
Q. That was all the words you have ever had?
A. That is right.
Q. No other argument?
A. No.
Q. No other language T
A. Well, he said-that was all. That was all hecau::.e I just
told him to get out of my car and he got out.
Q. Did you all start to fight or did he start coming to you T
A. No, we didn't fight at all, no.
Q. Did he think maybe you were going to fight with him T
A. I don't know what he was thinking. I can't say that.
Q. About the time you finished having the
page 54 ~ words, then W e:stry was beside you?
· A. Yes, Westry was beside me, yes.
Q. What do you remember right then Y What happened
then T Just out of the clear blue sky he grabbed your hand
and pulled the gun away from you T
A. Westry said, "You must be some wise guy, or something.''
Q. When did he say that he was wise?
A. After I had the gun in my hand, W estry snatched it.
He saidQ. W estry had the gun in his hand T
Mr. Simpson: Let him finish it.
By Mr. Caton:
Q. Capps, if you wouldMr. Simpson: Let him finish that. Your Honor. let him
flnish that. Your Honor, he was trying to answer the question.
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Mr. Caton: I would like to know exactly what happened,
not just slur over it, Mr. Simpson, if we might.
The Court: He is on croS:s exa.IQination. Proceed, Mr.
Caton.

By Mr. Caton:
Q. Now, Capps, as you were standing there, as
you say, the words that you told that occurred was
that you told him to get out of your car and that he said,
"Okay," or something like that. That is all that was said, is
that right, or wrong? Was there :aomething else said?
A. I told him to get out of my car and he said he would.
Q. That is all that was said?
A. Well, he said, ''What you going to do if I get out of
your car?" I said-nothing. Just nothing. Just like that.
Q..Is that all there was?
A. Yes, that is all that was said.
Q. Tell the jury everything that was said, Capp.s. Is that
all that was said?
A. Yes.
·
Q. You started to say that he said, "What you going to
do,'' or something. Now, was there anything else?
A. That was all. That was all.
Q. Then you said W estry said he is a wise guy for saying
that?
A. Yes.
Q. What had he said that was wise?
A. I don't know. Something could have been wise to Westry that wasn't wise to me, you know. We are
page 56 ~ two different individuals.
Q. It waR then that Westry yanked the gun out
of your hand T
A. Yes.
Q. Do you know what happened?
A. All I know is he snatched the gun.
Q. You don't know what happened?
A. No.
Q. Do yon know what side he· was on 7
A. No.
Q. Don't know which side he was on at that time 7 Then,
w]mt did Westry do. take the gun and shoot the fel1ow?
A. He took the ~un up and pointed the gun at the time.
Q. Then what happened?
A. Said he wPsn 't scared of any toy gun.

page 55

~
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Q.
A.
Q.
A.
Q.
A.

The other guy said thaU
Yes.
Harmon?
Yes.
Then what happened?
W estry shot him.
Q. Westry shot him?
A. Yes.
Q. Hit him right then?
page 57 ~ A. I think the first bullet hit the molding or
the chrome on the window of my car.
Q. So he didn't shoot him then? He shot somewhere else
and hit the chrome of the car?
A. Yes.
Q. Then what happened?
A. He shot again.
Q~ What happened then?
A. This other shot hit him.
Q. Did he shoot him any more?
A. Well, he ran out to the road. I don't think he shot. He
ran out to the road and beat him beside the head with that
gun.
Q. Did W estry ever say anything to the man?
A. W·hat do you mean? Like what?
Q. Did Westry ever say anything to Harmon?
A. When he pointed the gun at him?
Q~ Right.
A. He didn't have time: After Harmon said, 'I am not
scareq of any play gun,'' W estry shot.
Q. In other words, W estry never even said a word to him?
A. He asked him did he think he was a wise guy.
Q. That is all he said?
A. Yes.
page 58 ~ Q. And then he just shot the man right there?
A. Well, he shot, yes. He shot.
Q. What did Westry do then T Did the man fall on the
ground, or what?
A. Well, he staggered back on the road and Westry ran out
and grabbed him and beat him beside the head.
Q. He staggered out to the road?
A. After he had shot him, he grabbed himself somewhere
and fell out.
Q. Where did he fall out?
A. Out in the road.
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Q. Out in the middle of the road~
A. On the edge. Not in the middle of the road. My car
was parked right on the edge of the highway at the time
backed in the yard.
Q. Then W estry ran over and hit him on the head?
A. Yes.
Q. What did you do~
A. I was scared to death. I told Westry, I said, ''Man, this
don't make sense,'' and he told me to shut up, it wasn't my
business.
Q. Said it wasn't any of your business~
A. Just told me to be quiet.
Q. And then you say Westry came, and what did he do
page 59

r

then~

A. After he bad beat him beside the head, he
drug him back to my car and put him in the back.
Q. How badly did he beat him beside the head'?
A. I guess he hit him a couple of times. ·
Q. With the gun~
A. Yes, with the gun.
Q. Then where did he put him~
A. He put him in my car. He drug him back to my car
and put him in it.
Q. Did you help him~
A. No, I didn't.
Q. You didn't help him put him in the car at all~
A. No, I didn't.
Q. What did you do?
A. I was standing up there crying. I was scared to death.
Q. Didn't do anything~
A. No.
Q. Then
estry left?
A. Yes.
Q. And drove right on off?
A. Tbat is right.
Q. You were standing there alone?
A. Yes.
Q. Westry had gone?
page 60 ~ A. Yes.
Q. Did W estry threaten you before he lefU
A. No. not before be left, be didn't.
Q. Well. then, was there any reason why a fellow in your
shoes at that time, perfectly innocent. didn't have a thing in
the world to do with this matter, couldn't go and te11 some-

"T
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body in one of the neighboring houses that somebody had
been shot~
A. I was crying and I started to walk toward homE::.
Q. Did you think you should go in any of these houses
and call the police or call somebody and tell somebody that
a crime had been committeed by another man and you were
perfectly innocent but you were the witness~
A. If I had got home, I was going to tell my parents right
then.
Q. What was wrong with going to-there was a lot of
houses. As a matter of fact, there is a house not 50 feet away.
A. If you get in trouble the first person I think you should
turn to is your parents.
·
Q. How old are you Y

A. I am 20.
Q. So you headed down the road Y
A. Yes.
Q. You say when you get into trouble, the first
page· 61 ~ people you turn to are your parents~
A. You should. I say you should.
Q. What trouble were you in~
A. If something happened, I think the first person you
should go to is your parents. That is the nn;t thing that
rome to my mind, my mother and father.
Q. You weren't in trouble, were you~
A. Well, at that time I was mixed up.
Q. Did you feel like you had done anything wrong 1
A. No, I didn't feel like I did anything wrong. At that
time, I was scared. I never seen anything like thRt beforP.
Q. So you headed down the road to your house?
A. Yes.
Q. Were you afraid of W estry?
A. After I had saw him do that, yes, I was seared of him,
yes.
Q. Well, did you think that mavbe you ought to be careful
in going back to your house so that you wouldn't run into
Westry again~
A. I walked right on down the highway to my house. I was
walking toward it, to my house.
Q. And he stopped Y
A. Yes.
Q. Where had he gone~
page 62 ~ A. I don't know where he had g·one at that time.
Q. Was the body in the carY '
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A. When he picked me up 7
Q. Yes.
A. No, it wasn't.
Q. Where did you all go then 7
A. Well, I got in the car and he drove my car back to his
house.
Q. Then what did you dot
A. He told me to get out and walk back with him.
Q. Walk back where 7
A. Well, he didn't say where then.
Q. Where did you go 7
A. Over to the incinerator.
Q. You mean that you are telling the jury now that W estry
drove all the way from his house, which is down almost to
Oceana on Old Virginia Beach Boulevard 7
A. Yes.
Q..Drove all the way up across Bird Neck Road, all down
to Virginia Beach, turned left and went back in there to the
incinerator, unloaded this body and came all 1he way back
before you could get down the road past the bridge to your
house!
·
A. Yes.
Q. Is that righU
page 63 ~ A. That is what I am telling you, ye.s. ·
Q. Were you walking?
A. Yes, I was walking.
Q. Why didn't you run?
A. I never stopped to think about that.
Q. Weren't you scared enough to run 7
A. .Yes, I was scared.
Q. When he stopped, what did he say to you?
A. He told me to get in.
Q. Why didn't you say, ''No, I am going home?''
A. I was scared of him, I said. I was scared of him.
Q. You were scared of him?
A. Yes.
Q. Did he threaten you then?
A. Not· right then be didn't threaten me, no.
Q. So, did yon get in the car with him T
·A. Yes, I got in the car.
Q. Did you say anything to him about we ought not to do
this, or mavbe we ought to tell the police about this, or anything like that?
A. I told him he shouldn't have done it, is what I told him.
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Q. Did you say anything about going to the police or going anywhere~
page 64 ~. A. No, I didn't say that. I was thinking about
it. It was on my mind. I was scared to say it.
Q. Did you say anything about it~ You went right back by
your own home, didn't you~
A. Yes.
Q. Did you say anything to him about how about leaving me off, let me go in and change my clothes, or let me do
something so you could have told your folks about what happened~

A.
Q.
A.
Q.
A.
off.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

At that time, I was scared to say anything.
You didn't think of doing that¥
I was too scared to think of that.
After that, you went where?
Back over to the incinerator where he had put the body

What did you all do back there~
Well, he went back there and found the body.
What did he do~
He drug it out in the road.
Then what did you do~
He lifted it up first and carried itHe did everything, didn't he¥
Yes.
You just stood there and watched, is that right 1
A. Yes. If you want to put it that way, yes.
· page 65 ~ Q. That is all that happened, you just stood
there and watched~
A. I wat0hed him pull the body out of the bushes, yes.
Q. Then what did you do?
A. Then he picked the body up and carried it to the end
of the lane and he dropped the body and said he couldn't
pull it. He said, "You'd better help me pull it because you
are just as involved as I am."
Q. So then what did you doT
A. I grabbed one hand.
Q. You grabbed one hand?
A. Yes.
Q. What did you all do~
A. Drug it through the bushes.
Q. Then what happened?
A. After that we dr11g- it over in the bw:;hes and turned
around and walked back to where my car was.
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Q. Then where did you all go~
A. I came home.
Q. You came home, and where did W estry go~
A. W estry was already home then.
Q. You let him out~
A. No, we were walking.
Q. He stopped and got to his house :first~
page 66 r A. Walked there to get my car. My car was at
his house.
Q. Then you took your car back home~
A. Yes.
Q. What did you do~
A. After I got my car back home'
Q. Yes.
A. I went in the house and went to bed.
Q. Went to bed~
A. Yes, I got in the bed.
Q. Did you think about telling your parents anything then?
A. I thought about everything.
Q. Why didn't you tell your parents then~ There was your
chance you had been looking for. You were on your way home
in the first place to tell your folks. Why didn't you do it right
then~

A. I g-uess ju.st my stupidness.
Q.

What~

A. I don't know.
Q. Well, didn't you tell the jury that is why you were walking home, that you wanted to tell your folks :first, that you
always turned to your parents when you get into any kind of
trouble, or something like this happened~
A. That is right.
page 67 r Q. "\Vell, your parents were there. Explain to
them why you didn't go to them and tell them.
A. I was scared.
Q. Scared of what?
A. Scared of Westry.
Q. You mean you can't even turn to your parents when
something like this happens? Couldn't you have told your
parents that you were scared of Westry and not to let on
that this has happened~ Ask their advice what to do?
The Court: One question at a time, Mr. Caton.·
The Witness: I was too scared at the time.
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By Mr. Caton:
Q. When did you tell your parents?
A. Did I ever tell them~
Q. Yes.
A. I only told my father that I was going to tellQ. Speak up, please, so we can hear you.
A. I told my father that I was going to tell the police
what happened the 1second time they picked me up on Sunday morning.
Q. In other words, you never told your parents about anything that happened until the police picked you up for questioning?
A. Yes.
page 68 ~ Q. Is. that right?
A. Yes.
Q. All right, when the police first questiQned you, what
did you tell them happened T
A. The first time they questioned meT
Q. Yes.
A. I didn't tell them anything.
Q. Didn't tell them anything?
A. No.
Q. Didn't you tell them that Westry had done the shooting?
A. The first time they picked me up for questioning, no.
Mr. Simpson: He has answered the question.
By Mr. Caton:
Q. What did you tell them? You said you didn't know anything about it~
A. Yes.
Q. Didn't they tell you that they knew you were with the
victim down at Wilson's store?
A. What do you mean, I was with him or that I had saw
him¥
Q. That night. At least you were among the last ones that
saw him aliveT
page 69 r A. They told me I was one of the last ones that
saw him alive.
Q. What did you tell them T
A. Well, I didn't tell them anything.
Q. Did you deny that you knew anything about it 1
A. Well, at that time I denied that I didn't know anything
about it.
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Q. Did they take a written statement from you, what you
knew about iU
A. No, not the fir,st time I was picked up.
Q. When was the first time you gave them a written statemenU
A. The second time I was picked up.
Q. What did you tell them Qn that occasion Y
A. What you mean, the whole thing, what did I tell them T
Q. Right. What did you tell them in your first written
statement to the police Y
A. I told them W estry had shot the guy. Just what happened.
Q. Did you tell them anything else Y
A. What do you mean, did I tell them anything else?
Q. Did you tell them the rest of what you have told the
juryf
page 70 ~ A. I told them, yes.
Q. Did you make another statement to the
police Y Another written statement T
A. Do I have to answer thaU Did I make another statemenU
Q. Yes.
A. Yes.
Q. .You made two written statements f
A. Yes.
Q. In the first. statement, I take it, it was different from
the second statement, is that righU
A. It was a little different, that was all, a little different.
Q. A little bit differenU All right, tell the jury in what
respect this little difference was.
A. Well, the first statement, they asked me did I help pull
the body to the hole where it was buried.
Q. And whatf
A. Did I help dispose of the body in any way?
Q. What did you tell them Y
A. I told them no.
Q. Did you tell them anything else about the occurrence
that is different from what you are now telling the jury?
A. Not that I can remember, I didn't.

page 71

~

Mr. Caton: Your Honor, could we ask the Commonwealth Attorney to let the witness have his
statement so that he may refresh his memory as to what he
told the police at that time~
··
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The Court: You may have it, sir.
Mr. Caton: May I have his first statement~
While I am asking, your Honor, I would like to have his
second statement, too.
Mr. Simpson: Be glad to let him have it.
Your Honor, this is the original of the statement he gave
which we would be glad to put in evidence.
Mr. Caton: May I use a copy~
Mr. Simpson: I don't know, I haven't checked. This is a
typed one and I haven't checked the typed one against the
original one.
The Court: "You have a right to call for the original statement.
Mr. Caton: May I see the other original statement¥
Mr. Simpson : Yes, this is the original. This one is typed.
Mr. Caton: Now, maybe you would rather give me the
handwritten one.
Mr. Simpson: No, that is the original of the first statement. That is the original of the second one. I am
page 72 ~ glad to let you have the originals.

HERBERT LEE CAPPS,
called as a witness on behalf of the Commonwealth, having
been first duly sworn, was examined and testified as follows:
CROSS EXAMINATION.

By Mr. Caton:
Q. Now, Herbert, I think we were talking about
the statements that you had made to the police.
How many of them have you made in writing~
A. How many have I made in writing~
Q. Yes.
A. I think it was two.
Q. Did you tell the police the truth in these statements 7
A. W,ell, if it was in my statement, it was the truth.
Q. I beg your pardon?
A. If it was in my statement, it was the truth.
Q. If it was in your statement, it was the truth T
A. Yes.
Q. Are you telling the jury in both of· the statements you
told the exact truth T

page 73
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A. Well, I say I told the truth, yes.
Q. Speak up, please, so we can hear you.
A. I would say I told the truth, ye·s.
Q. In both of these statements?
A. Yes, sir.
Q. Well, now, did you say in both of the statements what
you are now telling the jury to be the truth?
A. If I can recall, yes. I am telling the truth now, yes.
Q. Well, do you know of any statements that
page 74 r you made in the written statements that are different or inconsistent with what yon are saying
today?
Mr. Simpson: Your Honor, I think we might interrupt here
one ·second. It has been some time, of course, since this witness has made the statements. Perhaps if he were given a
chance to review the statements, he may be in a better position to answer the questions, but these statements were given
some time back and I don't know when he last saw them. Maybe the last time he knows about the statement is when they
were given.
T'he Court : He is on cross examination and I think counsel
for the defendant has a rig·ht to cross examine as he sees fit
and use the statements as he sees fit.
By Mr. Caton:
Q. Now, Capps, let's see if we can understaud. Have you
told the jury everything that is the truth today?
A. Yes, I have.
Q. Everything- you said is exactly what happened 1
A. Yes.
Q. Out there that night?
A. Yes.
Q. Are you also telling the jury that what you
pag·e 75 ~ told the police in your statements was also the
truth 1
A. As far as I can recall, yes.
Q. Well, of the two statements that you have given, is
either one of them that you feel iR the most accuratP of the
two?
A. ·Well, I can't recall definitely what, you know, was in
both of the statements. All I know, it was the truth.
Q. Why did you fi:p.d it necessary, or what wns the difference between tht> first statements and· the seeond statemenH
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A. Like I said, it was the burial. That I recall.
Q. The only difference was the burial?
A. As far as I can recall, yes.
Q. First of all, how old are you T
A. Twenty.
Q. Twenty?
A. Yes.
Q. When is your birthday?
A. August 19th.
Q. What year?
A. '43. I was born in 1943.
Q. Let me read a question to you and then read an answer
and see if you agree that that is the truth.
"Herbert, going back to the .early morning hours of Octoberpage 76

~

Mr. Simpson: What statement are you reading
from 1 I would like to know, myself.
Mr. Caton: Does it make a:ny difference wliich statement
it is if it's the truth?
Mr. Simpson: I think, your Honor, he has talked about
two different statements and I think this witness is entitled
to know which one he is talking about.
Mr; Caton: Well, he can see. It'-s very obvious. It's obvious which one I .am reading. It's the white one.
The Court. Do you have any objection to saying whether
it's the first or the second T
Mr. Caton:. The statement of Mar0h lOth.
The Court: The second or the first one?
Mr. Caton: The second.
The Court: All right, go ahead.
By Mr. Caton:
Q. "Herbert, going back to the early morning hours of
October 27th, 1963, will you relate to me what occurred between you and a subject known as Robert Harmon and Sam
Westry?''
And I read your answer: "I arrived at Christine Turner's
apartment, which is located above Wilson's Market on Washington Avenue about 10:00 p.m. We were laying
page 77 ~ on the bed talking and after about a couple of
hours, I saw a man in the apartment and then I
heard the girl in the next room scream. So I got up to see
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what was the trouble and then I saw the man standing by the
door. So I asked him what he was doing and he said the door
was open and he walked in and he ·said he knew the girl. I
asked the girl did she know him and she said that she didn't
and then I told him that he didn't have any business going
into her apartment without knocking and he kept repeating
that the girl knowed him. So after about 15 minutes had
passed, we left the apartment together, me and the fellow. So
I said that I was going to Sam's house to get Sam to teach
him not to be breaking into people's houses.''
Is that true or false Y
A. Well, if it's in my statement.
Q. What?
·
A. My statement is the truth.
Q. This is the truth?
A. That is my statement, yes.
Q. Well, will you tell the jury the reason why a little while
ago in talking to me and Mr. Simpson you said that you left
and you were going to take this man back to Oceana to the
Naval BaseY
~· That was my intention to take him to Oceana.
Q. Well, did you intend to leave out the faet that you were
going to go by Sam's house and get Sam to teach
page 78 ~ him not to break into people's houses?
A. Well, my intention was to take him over to
the Base.
Q. I beg your pardon?
A. My intention was to take him to the Base.
Q. To the Base T
·
A. Yes.
Q. And this was not your intention in the statement to do
this?
A. No, I-I don't understand you. I don't understand
you.
Q. You understand the statement you read. Is that what
you told the police?
A. If that is in my statement, that is what I told the police.
Q. Now, going on further without taking up a whole lot
of time, you got over there and then the question was: "What
happened?"
''Answer: We walked out to my car where Bobby, the boy,
was sitting."
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And then the question was: "What happened Y"
"Answer: I walked out to my car and opened the door
on the ·side Bobby was sitting and told him to get out. So he
got out and asked me what the fuck was I going to do, so I
told him again he was wrong about entering Chrispage 79 ~ tine's apartment the way he did.''
Is that right Y
A. Yes. That is in my statement, yes.
Q. Is that the truth Y
A. Yes.
Q. You didn't tell the jury that a while ago¥
A. Well, that is what I could recall.
Q. And it also ·said: "What happened then Y"
And this is your answer: "So I pointed the gnn at him
and he said, 'You are not going to shoot me, man. Why don't
you put the gun away?' So I told him that I didn't need no
gun for him. So he told me that I could do what I wanted
to then, and then Sam took the gun from me and .asked Bobby
did he think he was bad,'' and so forth and so on.
Now, I think I tried to be careful in asking you a while
ago whether you ever pointed the gun at Harmon and I think
you told me, ''No,'' isn't that right T
A. I didn't point the gun directly. I had the gun by my
side, .as I said.
Q. How about in the statement where you said, "I pointed
the gun at him?''
A. Well, I only had the gun by my ·side.
Q. This is wrongY Is that right?
Is this wrong or right Y What is the truth T
A. I told you the truth. I bad the gun by my
page 80 ~ side.
Q. So this is not the truth T
A. Well, I didn't point the gun at him, I said. I bad it by
my side, like I said.
Q. Did you read this statement over when they gave it to
you to sign?
A. Yes.
Q. Is this your own handwriting down at the bottom of
this ·statement? Is this your handwriting right there?
A. Right here?
Q. Yes.
A. Yes.
Q. That is your handwriting?
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A. Yes.
Q. You wrote in your own handwriting, ''I, Herbert Lee
Capps, have read the above statement consisting of four pages
and I do swear it is the truth.'' That is what you wrote right
on this statement, didn't you?
A. Yes.
Q. Do you know of any other inconsistencies in the first
statement you made with the second?
A. I can't recall.
Q. You can't recall any?
A. No.
Q. Now, as a matter of fact, Capps, isn't it the
page 81 ~ truth that you told the police falsely in your first
statement? You told them a lie in your first statement, didn't you?
Mr. Simpson: Your Honor, I think he ought to say what
way, in what particular he told them a lie.
The Court: I think that would be the more particular,
Mr. Caton.
By Mr. Caton:
Q. In the first statement, you didn't tellThe Court: Mr. Caton, excuse me one minute. Maybe I
can prevent a series of objections.
In cross-examining him on prior inconsistent statements
vou must first call the witness' attention to the occasion and
the statement and give him a chance to refute it or admit it, as
the case may be.
Mr. Caton: Very well, your Honor.
Bv Mr. Caton:
:Q. In vour first statement that you g-ave to the police, do
you recall telling them where vou and Harmon were going
after vou left Christine's apartment~
A. Do I recaii telling them-would you repeat that again,
please?
Mr. Simpson: Your Honor, I think be ought to call his
attentionpagr 82 ~
The Court: Yes, I think so.
Mr. Simpson: To the particulars of the state-
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ment that you have reference to. Read in the statement what
you want to ask him.
By Mr. Caton:
Q. Well, do you recall telling the police where you and
Harmon were going and where you were going to take him
in your first statement?
·
Mr. Simpson: Your HonorThe Court: Sustained. ·Read what he said there, Mr.
Caton. He just testified here what he did, where he was going.
Now, if there is anything inconsistent, read it and ask if that
is what he said, and if riot, get him to explain it if he can.
By Mr. Caton:
Q. All right, now, I read from your statement as to where
you had been or where you were going after you and Harmon
had gotten ready to go : ''He asked me if I could run him
down to his counsin 's house in Oceana. So we left in my car
and I came on down through Brownie Park. So on the way
through Oceana, I saw .a light at Sam Westry's house so I
stopped and asked him where he had been that night, that I
hadn't seen him.''
Do you remember telling the police that¥
page 83 ~ A. I remember telling them I stopped at Sam
Westry's house to see where he had been that
night.
'
Q. Do you recall telling them that the man asked you to take
him by his cousin's house?
A. No, I don't recall it.
Q. Well, was that your statement to the police?
A. I- don't recall.
Q. Would you like to read it?
The Court : Well, I think he has read it. He says he doesn't
recall telling them.
By Mr. Caton:
Q. You don't recall telling them that?
A. No.
Q. That is not true? That is not true, yoU' were actually
going- to take the man back to Oceana Naval Air Station?
A. I don't recall telling them that I was going to stop by
his cousin's.
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Q. Do you then recall i;n your second statement, the one in
white of March loth, that you told the police that you were
going by Sam Westry's house to get Sam to teach him not to
be breaking into people's houses Y
A. I don't recall that .either.
Q. You don't recall that either?
A. No·.
page 84 ~ Q. Well, what is the exact truth, then Y Why
and where were you taking this manY
A. Repeat that again Y
Q. Where were you taking HarmonY
A. I was on the way to take him to the Base like I said.
Q. To Oceana Naval Air Station Y
A. Yes.
Q. Then it's not true that you were going to take him by
Sam's house to rough him up?
A. I was planning on taking him by Sam's house.
Q. And it is not true that you were going to take him by
his cousin's house Y
A. I don't recall making that statement.
Q. You don't recall making that statement?
A. No.
Q. If it is written in your statement, you wouldn't deny
it, would you Y
A. Well, I don't re~all.

•

•

•

•

•

•

•

•

•

•

page 85 ~

By Mr. Caton:
Q. Now, that same night of the shooting when you went by
and stopped at Westry's house, Harmon stayed in the car,
did he not?
A. Yes.
Q. Why did he stay in the carY
A. Why did he stay in the carY
Q. Yes.
A. I don't know why 'he stayed in the car.
Q. You hit him in the headY
A. Did I hit him Y
Q. Yes.
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A. No.
Q. You had never struck this man T
A. That is right.
Q. You all had had an argument before you got there, had
you not?
page 86 ~ A. Yes. What you mean, a violent argument¥
Q. You all had argued about it. You were mad
at him. He knew you were mad at him?
A. I only told him that he had no business breaking in the
house, like I said.
Q. Then you left. What made him just stay in the car
knowing you were going in there to get another man?
A. I don't ·understand vou.
Q. He just stayed in the car?
A. I don't understand your question.
Q. Harmon remained in the carT
A. Yes, sir.
Q. When you left¥
A. Yes, he remained in the car, yes.
Q. He knew that you all had been having an argument,
that you all were mad at each other, didn't heY
A. I wouldn't say that, because I wasn't mad.
Q. You don't know why he stayed in the cad
A. No.
Q. And he didn't get out until you told him to get out
later on?
A. Yes.
Q. Did you point the gun at him?
A. No.
Q. You never pointed the ~un at him?,
page 87 ~ A. No.
Q. After that occurred and after that ('Vening·
later on when you all wanted to work further, why did you
use your relative's station wagon?
A. He told me to get my grandfather's station wagon.
Q. He told you to get it?
A. He told m(' I'd better get it, yes .

•

•

•

•

Bv Mr. Caton:
Q. Do you just have free access to get any car that you·
want at any time?
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A.
Q.
A.
Q.

No.
Did this car have shovels in it 1
Have what in iU
Did the car have shovels in it 1
A. No, it didn't.
Q. Where did the shovels come from 'f
A. Sam's house.
Q. He got the shovels W
A. Yes.
page 88 ~ Q. And that's where you all left from there?
A. Yes.
Q. Are you telling the jury, Capps, that you have been
completely truthful to the police throughout thi!'l matter and
that you are being completely truthful with them now 1
A. Yes, I am.

•

•

•

RE-DIRECT EXAMINATION.
By Mr. Simpson:
Q. Herbert Lee, who threw the gun over into the lake f
A. S.am.
Q. What was the condition of the gun at the timeT
A. The barrel was broke off of it.
Q. Was it thrown in one or two pieces 1
A. Well, it was thrown together, I think. I don't know.
Q. Do you know how that barrel got broke1
A. I think it broke, him being hammered on the head with

it.
Q. When the girl back in the apartment screamed or
yelled, was she hurt in any way¥
A. No, she wasn't hurt that I know of.
page 89 ~ Q. Do you know whether or not Westry knew'
either one of these girls 1 Did Westrv know either
of these two girls, Ernestine or Christine?
·
A. He knew both of them.
0. Did he go with either one of them 1
A. Well, I can't say he went with either one of them because I don't know for sure.
Q. The girl you were going with was Christine Turner f
A. Yes, at that time.
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*
page 90

~

*
ROBERT A. FRASIER,
called as a witness on behalf of the Commonwealth, having·
been first duly sworn, was examined and testified as follows :
page 91

~

DIRECT EXAMINATION.

By Mr. Simpson:
Q·. State your full name, please, sir.
A. Robert A. Frasier.
Q. Your address, sir 1
A. 2705 Gaither Street, Southwest, Washington, D. C.
Q. What is your business or occupation, sir?
A. I am a ·special agent of the Federal Bureau of Investigation, assigned to the F.B.I. Laboratory in Washington.
Q. What are your duties with the F.B.I.'
A. I work in the Firearms Identification Unit of the Physics and Chemistry Section where I make examinations of
bullets to determine their manufacture, their type, type of
guns they were fired in, make examination of· cartridge cases
for the same purposes, compare bullets for firearms and make
other similar types of examinations.
Q. Would you give us some of your educational background, Mr. Fraiser?
A. In 1940, I received a Science Degree from the University of Idaho. Shortly thereafter, I entered thE> F.B.I. Laboratory and received there from the Firearms Identification
Specialists a special training course in the field
page 92 ~ Firearms Identification, that course consisting of
approximately one year's intensive training· in the
comparison of bullets, examination of bullets and cartridge
cases, a study of the reference books, a study of the reference
ammunition files and hundreds of comparisons of bullets and
cartridg-e cases with standard ammunition specimens and
with firearms.
Q. Mr. Frasier, I will ask von. if you have seen this package before, if yon will identify this package.
·
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· A. Yes, sir. This is a package which I wrapped and returned to the Police· Department, Virginia Beach, Virginia,
in the F.B.I. Laboratory.
Q. Did you make any examination of what is inside of the
package?
A. Yes, I did. I would like to open it, if I may, and check
it.
Q. What is on the inside of the package Y
A. There should be one lead bullet in a container.
Q. Would you open it, please, sir f
Is this the lead bullet that you just have reference to f
A. Yes, sir.

_Mr. Simpson: Your Honor, we would like to have this
marked.
The Court: It will be received in evidence and marked
Commwealth 's Exhibit 1.
page 9'3

~

(Whereupon, said foregoing lead bullet was received in evidence and marked as Cornmconwealth 's
Exhibit 1).

By Mr. Simpson:
Q. With reference to this bullet, Mr. Frasier, would you
tell what examination you made of that bullet and how the
examination was conducted f
A. When I first received the bullet from Detective Lusson,
who delivered it to the laboratory in person, I placed my intials on it for identification. Then, I weighed the bullet and
determined its condition when I received it. It· was slig-htly
multilated in certain areas of the nose and its weight was
81 grains.
I then made an examination of the physical characteristics
of this bullet, noting particularly that it has a verv deep hole
in the base which was formed during manufacture, that it
has two rings around its circumference. One of them is a
plain groove with no marking-s in it, which is the ring locaterl
apnroximately one-eig-hth of an inch up from the base or the
flat portion of the bullet. The next one, about a quarter of
au inch from the base, is a knurled ring which has verv srnR 11
ridges impressed in the lead. Then, above that approximately
a sixteenth of an inch is another very plain ring, which is the
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crimping ring into which the cartridge case is crimped during manufacture.
page 94 ~ I compared the physical characteristics which
I have described, including the shape of the bullet
and the shape of it's nose, particularly with the specimens
we maintain in the standard ammunition file which contains
all of the commercially made ammunition which has been
produced in the United States. I found that this bullet was
identical in physical characteristics to the 32 long Colt bullet.
This bullet is approximately .32 inches in diameter and, as
such, it could have been one of approximately five different
calibers, the 32 S&W, the 32 S&vV long, the 32 short Colt, a
32 long Colt, or the 32 Colt new Police. In this particular
case, it is the 32 long Colt bullet, whose origi.nal weight according to the manufacturer is 82 grains. I mentioned this
particular bullet, Commonwealth's Exhibit I, was 81 grains.
The physical characteristics I found are identical to and
from them I determined that this bullet wa.s manufactured
by the Remington-Peters cartridge division of DuPont.
The next examination which I made was of the surface of
the bullet to determine whether there were qufficient mic~
roscopic markings for identification with a particular revolver. That was a miscroscopic examination under approximately 10 to 20 times diameter magnification. I found sufficient individual microscopic markings for comparison purposes .
. However, I also noted on the surface of the bullet
page 95 r the impressions of the rifting in the barrel, or that
portion of the barrel which causes the bullets to
spin as they come out of the muzzle of the weapon. I found
impressions from six lands and grooves in the barrel. That is,
the barrel had six grooves cut into it's surface twisting in a
]eft-hand or counter clockwise direction.
The condition of the barrel-! could get an approximation
of it's condition, anyway, from the condition of the lands
and groove impressions and found that the barrel was not in
~ood condition, and I could not get accurate measurements of
the lands and groove widths in the barrel. For that reason,
I was unable to determine the particular weapon from which
the bullet had been fired. That is, as to the manufacturer of
the wea-pon.
J believe that is the substance of my examination.
Q. Mr. Frasier, following this, what did vou rlo with th<'
evirlence in auestion, Commonwealth's Exhibit Number n
A. I sealed it in the original box in which it was Ruhmitterl.
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I placed it in the envelope and. wrapped it in the container
which I opened, returned it to the Police Department at Virginia Beach, Virginia.
Mr. Simpson: You may inquire.
Mr. Caton: I have no questions.
Mr. Simpson: Would it be all right for him
page 96 r The Court: Certainly.
Mr. Frasier: You may be excused.

J. EVERETT BURKE,
called as a witness in behalf of the Commonwealth, having
been first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
By Mr. Simpson:
Q. State your full name, please, sir.
A. J. Everett Burke.
Q. Mr. Burke, where do you reside?
A. 204 Patrick Henry Drive, Falls Church, Virginia.
Q. What is your official title?
A. Fingerprint examiner.
Q. By whom are you employed and where?
A. I am employed by the Federal Bureau of Investigation,
assigned to Headquarters City Washington, D. C.
page 97 r Q. What type of work are you engaged in particularily?
A. I am engag-ed in identification work by means of fingerprints, palm prints or foot prints.
Q. How long have you been so engaged?
A. Twenty-seven years.
Q. What is your present duty?
A. My present duty consists of the examination of physical
evidence, the developing of latent through powder chemicals,
the teaching of fingerprints, the examination of air crash victims for identification, testifying to my findings.
Q. Can you tell us what a fing-erprint is 1
A. A fingerprint is the recording of the ridg-e details on
the end of the finger. There are two places on a human hodv
on which f:riction ridg-es appear, from the palms of the hand
through to the tip of the fingers, on the soles of the feet from
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the heels to the toes. Friction ridges on each and every individual is different. It is the recording of ridge detail by
the means of applying ink to the end of the finger and rolling
on the card leaving the outline of a ridge detail on a specific
card designed for recording fingerprints.
Q. Have you previously testified in Court in regard to
fingerprint identification?
A. I have testified many times in Federal, State, City, Civil
cases, and also in Bermuda.
page 98

r

Mr. Caton: Your Honor, we will accept his
qualifications as .a fingerprint expert.
The Court: Let the record show Mr. Burke is a qualified
expert in the field of fingerprint identification.

By Mr. Simpson:
Q. I will show you a card and I will ask you if you will
identify the card I have in may hand?
A. This is a fingerprint card that was recorded by me,
based on the receipt of two hands brought into the Federal
Bureau of Investigation in Washington, D. C., on February
1, 1.964, by Detective Lusson.
In examining those hands, I determined that one fing-erprint was possible to be recorded, .and that was a print of the
left palm. I recorded that print and I took several impre~
sions of it to get a print clear enough to establish an identification through comparison. The card is signed by me.
Mr. Caton: May I see it?
Mr. Simpson: Your Honor. we would like to have this
m~rked fiR a Commonwealth's Exhibit.
The Court: Commonwealth's Exhibit #2.
(Whereupon. said foregoing- fing·erprint card was received
in evidence and marked as Commonwealth's Exhibit #2.)
pag-e 99

~

The Court: This is the left thumb print?
The Witness: Left thumb print. All impresRions are those of the left thumb.

By Mr. Simpson:
Q. Would you tell his Honor and the gentlemen of the
jury what you -did in order to get a print of the Jeft thumb?
A. When I received the hands, after examining them I
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determined that there was ridge detail present on t.he left
thumb. I cleaned it up using chemicals and inked that print
and then rolled it. In rolling it, I was able to get a clear
impression on these five blocks down here.
I was interested in specific ridge detail so that I could use
it for making a complete and accurate comparison. These
little dots that you see up here are probably the end of t
rubber glove that had ink on it that touched, but the imprf' ·
sions in the blocks are those of the left thumb from one of the
hands.
Q. So when Detective Lusson came there, he brought you
just the hands?
.
·
A. The two hands, a left hand and a right hand from the
wrist on down.
Q. After you made this ink impression there, would that
. be the original skin, or not~
page 100 r A. This was the dermis. There are two layers
of skin. One is called an epidermis, which is the
outside layer of skin. One is called a dermis, which is the
· underneath layer of skin.
Q. What is that~
A. This is the dermis, which is the underneath layer of
skin. The outer layer of skin had evidentially peeled off and
w~sn 't present when I saw the hands, and this is of the dermis.
Q. After you got the ink impressions, what did you next
do?
A. There was an individual named to me as possibly being
the victim in this case. I removed from the files the fingerprints of one Robert Edward Harmon. These prints were in
our files. This was removed and I compared the imnression
in the left thumb here with the impression appearing in the
left thumb block in this fingerprint card which bears the
name, Robert Edward Harmon.
Q. What conclusion did you reach upon that examination?
A. I positively identified the fingerprint appearing on the
card I had taken with the :fimrerprint appearing· in the left
thumb block on this parti<>ular card.
The Court: Is this your original?
This Witness : This is the original card that
pagf' 101 ~ was taken from our files.
Mr. Simpson: I would like to substitute a
photograph.
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The Court: We will receive it in evidence with permission
to substitute a photostatic copy and this ma.y be removed.
Commonwealth's Exhibit #3.
(Whereupon, said foregoing :fingerprint card was received
in evidence and marked as Commonwealth's Exhibit #3.)
By Mr. Simpson:
Q. Tell us about the :fingerprint as a means of identification.
A. It is generally agreed among all recognized :fingerprint
experts that the :fingerprint is a positive means of identification.
Mr. Caton: Your Honor, we will admit that the deceased
is Robert Harmon. There is certainly no dispute RS to that
fact.·
By Mr. Simpson:
Q. Do you have photographs of each of these exhibits?
A. Yes, sir. I do.
Mr. Simpson: Your Honor, with the permission of the
Court, and I assume no objection from Mr. eatonThe Court: Take the originals back and we
page 102 ~ will substitute photographs. We can do it right
now. We can receive the photographs.
The Witness: This is the photograph that I took, and that
is the photograph of the original from our :file, front and back.
The Court: Would you like to examine these, Mr. Caton?
Mr. Caton: Is this just the hand print of Robert HarmonY
The Court: The master fingerprint card from the Armed
Forces :file, and then the car which bears the left thumb print
that was taken by Mr. Burke.
Mr. Simpson: Mr. Caton, any questions you want to ask
this witness Y
Mr. Caton: No .
.Mr. Simpson: You may be excused. Is it all right for this
witness to be excused?
The Court: Yes, sir, you may be excused, Mr. Burke .

page 103
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LIEUTENANT R. C. DAVIS,
called as a witness in behalf of the Commonwealth, having
been first duly sworn, was .examined and testified as follows :
DIRECT EXAMINATION.
By Mr. Simpson:
Q. State your name, please, sir.
A. Lieutenant R. C. Davis of the Virginia Beach Police
Department.
Q. Were you so employed in October of 1963 ~
A. I was.
Q. Directing your attention to February of 1964, tell his
Honor and the gentlemen of the jury briefly what the situation was in regard to the finding of the body there on Laskin
Road~

A. I received instructions to respond to an area south of
932 Laskin Road in the City, approximately 20
page 104 ~ paces south ·southeast from the billboard opposite
that address, where I found a slig-ht knoll, sandy
knoll, surrounded by swampy area. At that time, I observed
what appeared to be human remains slightly exposed with
a head and shoulder above the sand.
Mr. Caton: Your Honor, we certainly don't dispute the
fact that the body was discovered over there and it was Robert Harmon. I see no particular necessity of going into the
details, it is immaterial and irrelevant.
Mr. Simpson: Your Honor, it's only going to be one or
two questions on this point from this witness, and I think the
circumstances of it are part of the case. It shows the examination that the Police Department made in regard to this
Rituation and I think it should be related.
The Court: Is this for the purpose of establishing- the
corpus delicti, or is the testimony for the purpose of indicating- the g-uilt of the accused~
Mr. Simpson: To show the guilt of the accused and connect him up with it, very much so.
The Court: All right, sir.
Mr. Caton: Just a minute. Exception, your Honor, on
the ground that this evidence as to the discoverv of the body
.
some two months after the event is irrelevant,
page 105 ~ immaterial. A g-rotesque description of the body
has no nurnose in this trial. It would only tend
·
to prejudice the defendant. ·
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'rhe Court: Mr. Simpson .says it's material for the purpose of tending to show the guilt of the accused, material for
purpose of establishing the corpus delicti, it is admissible.
Objection overruled and exception noted.
Mr. Caton: He has admitted, your Honor, he was not attempting to use this evidence to prove the corpus delicti, but
rather to prove the guilt of the accused. On that ground we
note an exception and reiterate our objection.
The Court: Proceed.
By Mr. Simpson:
Q. Tell us in which way was the body in the grave~ Give
us some idea of directions.
A. It was lying· "\"\rith the head portion of the body in a
south direction from Laskin Road. The feet were toward
Laskin Road.
Q. The feet were in the direction of the Shopping Center
over in that area of Laskin Road T
A. That is correct.
Q. After that, what did you do, briefly, right
page 106 ~ after that, Officer?
A. I stopped the excavation.
Q. You mean there were some Officers ahead of you~
A. There were some Officers there ahead of me that were
digging. I stopped all digging.
Q. What did you do~ Who did you call~
A. I requested the presence of Doctor Karnitschnig, who
is the chief Medical Examiner for the Tidewater area, and
he responded and was on scene at approximately 3:40 p.m.
the same date and took charge of the removal of the body.
The body was transported by his direction in my presen('e to
the State Crime Lab by way of Hairston's Funeral Home.
Q. Did you tell us where this body was located f Have you
testified?
A. Yes, sir, it's about 20 paces south southeast of the Donnelly Advertising billboard opposite 932 Laskin Road .

page 107
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HEINZ H. KARNITSOHNIG,
called as a witness on behalf of the ·Commonwealth, having
been :first sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Simpson:
Q. State your name, please, sir.
A. Heinz H. Karnitschnig.
Q. What is your business or occupation, Doctor?
A. I am a physician. I specialize in pathology. I am the
deputy chief medical examiner for Virginia. I am in charge
of the Tidewater Division office of the office of the Chief
Medical Examiner.
Q. How long have you been so engaged?
A. With the State Medical Examiners Office for 5 years
with an interruption of 1 year.
Q. On or about February, a Sunday, were you summoned
to Virginia Beach?
A. Yes, sir, I was.
Q. Tell us what you found there upon your arrival?
A. I was summoned there by the Police dispatcher, Virginia Beach Police Department. When I arrived
page 108 ~ there, I found the human hand protruded through
the sand, top layer of sand, just a little off Laskin
Road.
Q. ·what did you do?
.
A. Well, I personally excavated this body and :finally supervised the removal of this body to an undertakers and to my
office.
Q. You did examine the body in your office T
A. Yes, sir, the next morning.
Q. Would you give us the results of your examination?
A. Well, the body was that of a young colored male; It
was badly decomposed, comparable with having been dead for
approximatply three months. I x-rayed the body and I found
that therP was a metal bullet inside the bodv and I removed
the bullet and handed it to then Detective Lussor- of ·the
Virginia Beach Police Department. The bullet had entered
the bodv on th<' left side of the chest ap-proximately at the
.level of the fifth rib just to the left of the breast bone. It had
g;one straight backward through the left ventrical' of the
heart, through the left lung and had lodged inside the left
pleural mwity.
-.
., - Q. WhR.t other findings were reve·aled by reason of your
Pxamination?
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A. Well, the body was very badly decomposed and the right
· 'hand that had protruded into the open air was
page 109 ~ dried out, was mummified. The remainder of the
body was just slimy and the skin had slipped off
and was very badly decomposed.
There were no other injur:les that were apparent to my examination at that time other than the bullet wound and the
perforation of the lung and the heart and the hemmorage inside the body cavity.
Q. What did you do after that? What did you give Detective Lusson?
A. Well, the body at that time was unidentified, and in an
attempt to get the body identified, I removed both hands at
the level of the wrist j.oint and gave them also to Detective
Lusson, and I also gave him the jaws, both the lower and the
upper jaw of the decedent for dental matching.
Q. I show yon Commonwealth's Exhibit #l and ask you
if you will look at it and see if thatMr. Caton: Your Honor, he is not an expert on bullets.
I don't know whether he would be qualified, maybe he would
be, to say whether it is, or not.
The Court : I think he is.
Mr. Caton: We certainly don't object to it, your Honor.
The Court: I think if he removed the bullet.
The Witness : This is a bullet like the one I removed from
the body.
page 110

~

By Mr. Simpson:
Q. From the body and gave it to Detective Lus-

son?
A. Yes, sir.
Q. Do you have your reports, your autopsy, here?
A. Yes, I have the original right here.
Q. I wonder if we could have it?
A. Can I have it back?
Mr. Caton: Your Honor, before he tears if off. I will object to the report. I don't see any reason to put the written
report in evidence. The Doctor is here and he has testified
fully and completely of his knowledge in this matter.
The Court: I don't believe it is necessarv with the doctor's testimony. But of course, if he weren't here, it would
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be necessary to show the cause of that, but the Doctor is here
and he can testify to that himself.
By Mr. Simpson:
Q. Tell us the results of your examination there Y
A. I concluded that the person had died as result of a
gunshot wound of the chest.
Q. Do you know who the person was?
A. The person was subsequently identified as Robert-

a

page 111

~

Mr. Caton: He doesn't knqw, your Honor. I
object to any information he got who it was. It
would be rank hearsay.
I mean we admit it was Robert Harmon. It doesn't make
any difference.
Mr. Simpson: What did you object forY
The Court: I think it is only for the purpose of establishing the identity of the corpus delecti. I think we are wasting
a lot of time.
As I under,stand it, the defense is satisfied that the accused
died of the gunshot wound in the chest, or a bullet wound in
the chest, and that the deceased is Robert Edward Harmon.
Mr. Simpson: That satisfies us then, Judge. You may inquire.
Mr. Caton: Just one question.
CROSS EXAMINATION.
By Mr.Gaton:
Q. Doctor, you say there were no other injuries on the
body?
A. There were no other injuries that I could detect at that
time.
Q. No head wounds that you observed~
page 112 ~ A. There were no head wounds that I could
observe at that time. A great deal of soft tissue
had fallen off the body due to post mortem decomposition.
Q. You did e~a.mine the cranial portion of the body?
A. Yes indeed.

•

•

•

•

•

70

Supreme Court of Appeals of Virginia

Henry Lwsson.
RE-DIRECT EXAMINATION.
By Mr. Simpson:
Q. There could have been some damage there¥
A. There ~ould haye been some soft tissue damage there
that you couldn't tell because of the time. There was no honey
damage.

•

•

•

•

•

page 113 ~

HENRY LUSSON,
called as a witness· in behalf of the Commonwealth, having been first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Simpson:
Q. You are Detective Lusson ¥
A. Yes, sir.
Q. State your first name, please, sir.
A. Henry Lusson.
Q. Were you employed with the Virginia Beach Police
Department in 1963 and early in 1964¥
A. Yes, sir, I was.
Q. Did you have the occasion, Detective, to assist in the
investigation of the death of a Robert Harmon and the hody
was found there off of Laskin Road on Februarv 9th?
A. Yes, sir.
·
Q. Did you go to the scene¥
A. Yes, sir, I was sent to the scene and the hod~, waR uncovered or dug up.
Q. After you went to the scene, what did you do~
A. When I arrived at the scene, it was Serg-eant "'Waterfield, at the time, was present and there was a hand exposed
from the ground, and I photographefl the scene
page 114 ~ at that time. From then as the hodv was uncovered, I took several pictures. .
Mr. Caton: Now, your Honor, I would like to reiterate my
objection. Pictures of the scene or pictures of this bodv in a
grotesque position of some sort out there taken by Detective
Lus'~on has no nrohative value to the guilt or the innocence
of this accused in this case.
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•

•

(In chambers.)

•

Now, the picture with the hand protruding from the ground
is a grotesque picture of a hand sticking up from the ground,
which I don't know what probative value it could possibly
have. We certainly don't deny that the body was discovered
out there and it was Robert Edward Harmon, and in all probability the body was partly decomposed and the hand was
protruding from the earth.
The recent case, your Honor, Timmons v. the
page 115 ~ Commonwealth in 204 Virginia held that just such
things as this picture of the body in a case of this
type inflamed the jury and had no value as far as the guilt
and innocence of the accussed is concerned, and with particular reference, your Honor, to th~ picture of the entire
body laying out on a sheet is a very grotesque picture. Mr.
Simpson had offered this to tend to prov(' that the victimR
·
· head had been struck.
The Court: I understood he was offering it for the purpose of corroborating the doctor's testimony tha the was not
able to determine any injuries about the head or face because
there had been considerable decomposition of tl1e soft tissue,
that he did examine the bony structure and there was no bony
damage, no fractures or anything of that kind.
Mr. Caton: The doctor merely said, if I recall, there could
have heen some injmy to the tis~me of tlw hearl but that he
Raw no injury.
The Court: That he couldn't becam;e of thl' decomposition and this corroborates that.
Mr. Caton: ·well, I don't know, your Honor. The pir·turl'
to mP, iust look"~ like it has got a iot of dirt all around thP
lwad. It doPsn 't show whether it's decomposed, or not.
The Court: I think it's for thP :iurv to deterpage 116 ~ mine.
· ·
Mr. Caton: Also the picture, yonr Honor, of
the body in the grave has no probative value. Certainly all
of these are immaterial ::~.nd irrelevant to the fact of who
actnallv shot this man. That i.s the issue we h11ve before us
today.
ThP Comt: Let 'R seP what 204 Virginia hag.
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Mr. Caton: In my objection, I think I have already stated
with reference to the grotesque pictures of the body, and I
state as authority the Timmons case which indicated that pictures of the body were all right as long as they showed the
type of crime that committed, whereas these pictures are pictures taken several months after the crime had been committed and of a decomposed body.
The three pictures having to do with the scene, alleged
scene, where the body was first taken are just pictures of
wooded area which have no probative value and are immaterial.
The picture of the water where it is alleged the gun was
thrown is likewise immaterial.
No objection to the picture of tb~ automobile.
As far as the picture which shows the end of a drain pipe,
I object to that on the ground it has no probative value and
it is immaterial to the facts in the case.
page 117 r The Court: The Court feels that the photograph showing the decomposed body of the deceased is material since it corroborates the testimony of Doctor Karnitscbnig that be was unable to determine if there
had been any wound to the body because of the decomposed
condition of the body at the time he examined it.
The picture showing the hand protruding above the grave
the Court feels is admissible since it corroborates the testimony of the prosecuting witness, Capps, that rigor mortis had
set in when the body was removed from the first location to
the second place it was buried in the grave and that the accussed Westry, attempted to push the hand down into the
grave.
The photograph showing the partially excavated grave
the Court feels is material in that it shows the position of the
right arm.
I think the drainage pipe where part of the clothing of the
deceased was found, and the lake or resevoir where the gun
was thrown are obviously material.
With reference to the three photographs showing the road
or path and wooded area, respectively, is material in the o-pinion of the ·Court since it shows the location where
page 118 r the Commonwealth claims that the body of the
deceased was :first taken by Westry alone. The
Court is informed that the Commonwealth intends to show
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Henry L'lliSson.
that W estry alone was able to point out this location to the
Police and Capps was unable to do so.
Mr. Caton: Note exception on the grounds previously
stated.
(In Court.)

•

•

•

•

•

By Mr. Simpson:
Q. Lusson, I will ask you if you will look at these three
pictures that I have with the paper clip. You take the first
picture and identify it and tell his honor and the jury what
it is and if you took it.
A. This first picture was taken by me.
Q. Just identify the first picture there.
A. The first picture was taken by me that afternoon and
it was a picture of the victim after he had been removed from
the grave. We layed him on a sheet there by the grave.
page 119 ~

Mr. Simpson: Introduce that.
The Court: Commonwealth's Exhibit
Exception has been noted.

#4.

(Whereupon, said foregoing photograph was marked as
Commonwealth's Exhibit #4.)
By Mr. Simpson:
Q. Now, I ask you to identify the next picture.
A. This picture was the picture of the ·scene as we arrived
there. Part of the body was exposed when the Police arrived,
and I took it.
0. What part is showing?
A. A part of the hand exposed.
The Court:

Commonwealth's Exhibit #5.

(Whereupon, said foregoing photograph was marked as
Commonwealth's Exhibit #5.)
The Witness: This next picture is a picture of Doctor
Karnitschnig uncovering the body in the grave which was
taken by me.
The Court: Commonwealth's Exhibit #6.
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(Whereupon, said foregoing photograph was marked as
Commonwealth's Exhibit #6.)

page 120

•

•

•

•

•

•

•

•

•

•

~

By Mr. Simpson:
Q. Now, after you took those pictures, then what next
transpired? What did you next do?
.A.. Lieutenant Davis was called to the scene and, in turn,
Doctor Karnitschnig was called and he arrived at the scene
and uncovered the body, after the photogTaphs, or while these
photographs were being taken. The body was removed. The
area was searched for any pos~;lible clues. That was all I dirl
at the scene that day.
Q. All rig-ht, and where was the body taken to !
A. It was taken byQ. Just say where it was taken to.
A. To the Crime Lab.
. Q. Did you go to the Crime Lab f
.A.. Yes, sir, I was present the next day at the
page 121 ~ autopsy.
Q. And >vhat did the doctor do there f
A. During thP autopsy, a bullet was recovered f1·om the
body and turned over to me. In turn, the next day I took it
to the F.B.I. Lab in Washington.
Q. The bullet was given to you, and what C?lse?
A. .A. pair of hands from the body.
Q. Were you present whe11 th<> hands were removP<l by the
doctor?
A. Yes, sir, I was.
Q. And you took the bullet, and I ask you if you will look
at Commonwealth's Exhibit #1 and ask you if that am;wers
the description of the ·one you sC?nt up to Washington-yon
took?
A. Yes, that looks like the one.
Q. You took the bullet?
A. And also the teeth of the victim to the F.B.I. Lab.
Q. In Washington, D. C.?
A. Yes, sir.
·
Q. And turned them over to-
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A. A gentleman up there.
.
Q. Do you know who you turned them over toY
A. I don't recall right ·off their names, but· it's on the
report I received.
page 122

~

Mr. Simpson: You may inquire.
Mr. Caton: No questions.
Mr. Simpson: Stand down.

•

•

•

•

•

LIEUTENANT R. C. DAVIS,
called as a witness, having been previously sworn, was re<'..alled for further examination and testified as follows:
DIRECT EXAMINATION.
By :1\!r. Simpson:
Q. Lieutenant Davis, after the body was discovered, tell
his Honor and the gentlemen of the jury about your investigation leading up to involving Capps and this defendant in
this incident?
A. Well, on March 8, 1964, Herbert Capps was questioned
and information was obtained which lead to the issuance of a
warrant for the defendant charging him with murder.
On March 9, 1964, at about 12 :10 p.m., the defendant was
arrested with the warrant at his grandfather's home on the
southeast corner · of Old Virginia Beach Roarl and Oceana
Boulevard. The defendant denied knowing anypage 123 ~ thing at all about any murder, denied knowing the
deceased.
He was taken to Police Headquarters, at which time he
ag·ain denied for a short period of time any knowledg-e whatsoever of any murder or knowledge of the deceased.
Herbert .Capps was broug-ht in to confront the rlefendant
that same day and I asked, in the presence of the defendant,
Herbert Capps if he knew the defendant, Sam W estrv. He
stated that he did. I asked him if he hl'ld ever seen 'vVestrv
shoot a pistol and he said that he had. I asked him if he hail
ever seen Wesh'Y shoot anyone and he stated that hP bad. I
asked him if he had ever l'!eP-n Westrv hnrv anvone and he
stated that he had. During this period of time. the defendant
sat mute.
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After Capps had left the room for a short period of time,
the defendant still denied any knowledge of any murder or
denied knowing the deceased. The defendant then admitted
that he had been a party to the death of Robert Harmon.
That same day at about 3 :00 p.m. or shortly thereafter,
the defendant took myself and Lieutenant W. W. Davis to
what ·he stated was the scene of the shooting of the deceased,
which at that time bore the number 1461 and was located on
Old Virginia Beach Road.
The defendant stated that Capps' car had been parked facing in toward the home with the rear end of the vehicle sitting out toward the highway. He stated that the boy had
been shot and fallen in the ditch and that one of
page 124 ~ the bullets had hit a chrome strip surrounding
Herbert Capps windshield.
The subject then led us down Old Virginia Beach Road
to a point opposite 1161 Old Virginia Beach Road, which is
a large sand pit. At that time, I observed Police divers in
the water and was handed a 32 caliber Lebel. revolver which
I showed to the defendant. The defendant at that time stated
that that had been the gun that killed Harmon, that he had
bought the gun from the gun shop in London Bridge, which
was described as Beachman 's Gun Shop.
We then proceeded on down Old Virginia Beach Road to
Woodlawn A venue and made a left turn on Woodlawn A venue
and proceeded north to a wooded area just shy of the dead
end of Woodlawn Avenue. Westry at that time directed me,
while he was sitting in the back seat of the automobile, into
the woods approximately 30 feet to a point where he stated
that the body had been first hidden. At that time, looking
in the immediate area, I found a three-quarter length salt
and pepper coat which was very decayed, laying on the surface of the gound. When the coat was shown to the defendant, he stated that it may have been the one that had been
worn by Robert Harmon that night.
We then drove to the city incinerator grounds off of Woodlawn Avenue and he led us to a spot that was approximately
375 paces from the spot that he indicated was the first location or the first bidding spot for the body. He
page 125 ~ ·stated that he and Herbert Capps had drug the
body to this second location and hid it in a
swampy area just off from the sandy knoll that I described
previously. He then stated that the sun was coming up and
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they had left that location on foot, stated that on the way back
to his home, which was hen 1461 Old Virginia Beach Road,
that the revolver had been thrown in the sand pit opposite
1161 Old Virginia Beach Road.
He then demonstrated how, during the evening hours of the
same date, he and Capps returned to the second bidding place
of the body and drug it up on top of the knoll and buried the
body. He stated at that time that the body had been buried
and indicated the position, which was the same exact position
that the body was found in, with the head in a southerly direction and the feet toward Laskin Road.
He stated that on the way out he had picked up a PStir
of dark pants on this path between the incinerator g-rounds
and the burial spot which he believed to have come from the
body and indicated to Lieutenant Davis and myself the drain
pipe just east of the Frontier City grounds on Woodlawn
A venue where he had stuffed the pants. He indicated that the
entrance to this drain pipe where the pants had been put
was on the east side of Woodlawn Avenue.
The subject was then returned to Police Headquarters and
confined in the City Sergeant's office.
On March 10, which was the following day, the
page 126 ~ defendant was again interviewed by myself in
the presence of Mrs. Jane Again, a secretary at
Police Headquarters. At that time, the subject gave to me
a written statement. As he gave the statement, the statement
was taken in shorthand by Mrs. Again and then reduced to
typed, readable copy.
.
During the period of time that Mrs. Again was out of the
room, I continued to talk to the defendant. The nefendant
stated that-when I asked him about the deceased's watch
and about a ten dollar bill, the defendant stated that he bad
found the watch and bill next to the bodv at the second hidding place. He stated that he had kept the watch, had
changed the band of the watch and worn it up until he found
out that we had discovered the body. He stated that time
he had become frightened and had taken the watch a.nd had
thro~ it away in a sewer just a short distance from his
mother's borne on GreQ;orv Drive in Norfolk.
Q. Mr. Davis, did you subsequentlv retrace the area, or rlid
you retrace the area at any time with Herbert Lee Capps?
A. Yes, sir, I did. I retraced the area the same day with
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Herbert Capps later on that afternoon. We went to the same
location, 1461 O!d Virginia Beach Road, where the defendant
had indicated the scene of the shooting.
.
Q. Did you go to the area where the body was
page 127 ~ first put Y
A. He then took us on down to where he
thought that the body had first been put. We had to stop the
car at the wooded area and indicated it was in here somewhere but was unable to locate the exact spot where the coat
had been found by myself. He was unable to locate the drain
pipe where the pants had allegedly been stuffed by the defendant. Although he stated that it was a drain pipe, he was
unable to locate which one.
Q. What was his idea about the position of the body'f
A. At the grave.site, he was undecided but finally indicated
the exact opposite of the way the body had been found. He
indicated that the head portion had been toward Laskin Road
and the feet in a southerly direction.
· Q. When you talked to Capps, what was his general condition?
A. Nervous, upset, awed. He became upset when he talked
about the body and all that.
Q. Lieutenant, I ask you if you will look at this series of
3 pictures and ask you to take the first picture and tell us, if
you can, if you recognize what that area is Y
A. I recognize this as beingQ. The first picture, now.
A. Woodlawn Avenue. It would be standing in Woodlawn
Avenue looking north on Woodlawn. This
page 128 ~ wooded area here would be the wooded area that
had been indicated bv the defendant as the first
·
·
bidding place for the body.
At the far end of Woodlawn Avenue, I see a roadway running- off to the right, which would be the roadway going· back
in the incinerator grounds.
The Court:

Commonwealth's Exhibit #7.

(Whereupon, said foregoing photograph was marked as
Commonwealth's .Exhibit .Number 7.)
Bv Mr.'.Simpson:
,
0. I will ask you if you will look at this photograph and tell
us what this is?
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A. This, again, would be Woodlawn Avenue looking back
up the path that was indicated to me as the path that was
taken in order to hide the body in the first location.
Q. Indicated to you by whom?
A. By the defendant.
The Court : Commonwealth's Exhibit #8.
(Whereupon, said foregoing photograph was received m
evidence and marked as Commonwealth's Exhibit. #8.)
By Mr. Simpson: .
Q. I will -ask you if you will identify this photograph.
A. This would be in the same wooded area
page 129 ~ standing on the path approximately 30 feet from
the paved road looking to where the coat was
found, the spot being indicated by the broom with the handle
stuck in the ground.
·
Q. This area was shown to you by whom Y
A. By the defendant.
The Court:

Commonwealth's Exhibit #9.

(Whereupon, said foregoing photograph was received in
evidence and marked as Commonwealth's Exhibit #9.)
:By Mr. Simpson:
Q. I will ask you if you will look at this photograph and
identify it, -please, sir.
A. This is the drain pipe that was indicated to me by the
defendant as being the one in which he stuffed the pants of
the victim and this is east and just behind the Frontier City
on Woodlawn A venue.
Commonwealth's Exhibit # 10.

The Court:

(Whereupon, said foregoing photog-raph was received in
evidence and marked as Commonwealth's Exhibit #10.)
By: Mr. Simps~n:
Q. I ask you if you will identify that picture.
A. Yes. This would ~b~ of th~ sand· r>it which was indicated
by the defendant as being the one in which the revolver was
. ,. ~ , ,·r .._
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thrown, and it would be opposite 1161 Old VirBeach R.oad. This would be looking from
the south ,side of the sand pit
Q. Is there any particular thing about the photograph?
A. Yes, that branch that is sticking up in the water would
indicate approximately the exact location where the revolver
was found.
page 130

r ginia

The Court:

Commonwealth's Exhibit #11.

(Whereupon, said foregoing photograph was received in
evidence and marked as Commonwealth's Exhibit No. 11.)
By Mr. Simpson:
Q. I ask you if you will identify this photograph.
A. Yes. This is the picture of the right-hand side of Herbert Capps' Buick convertible. This indicates the missing
piece· of chrome here at the lower right-hand corner of the
windshield on the passengers side.
The Court:

Commonwealth's Exhibit #12.

(Whereupon, said foregoing photograph was received in
evidence and marked as Commonwealth's Exhibit #12.)
By Mr. Simpson:
Q. I will ask you to look at this picture and identify this
picture. What house is that?
page 131
A. This is the house that is known to me as
1461 Old Virginia Beach Road and it is the place
indicated to me by the defendant as being the scene of the
shooting.
Q. Now, the car in the drivewayA. That is the Police car.
Q. It does not have anything to do with showing the position of the car?
A. None whatsoever.
Q. That car isn't involved? It just happened to be there
when the picture was taken, this automobile?
A. To my knowledge, it has nothing to do with the shooting
at all.
Q. I mean the position of this carY
A. No.
Q. The nurpose of the photograph is just showing tho
house and the driveway.

t
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A. Not to my knowledge.
Q. I say the purpose of the photograph is just to show the
house and the driveway.
A. To my knowledge.
The Court:

Commonwealth's Exhibit #13.

(Whereupon, said foregoing photograph was received in
evidence and marked as Commonwealth's Exhibit #13.)
page 132

~

By Mr. Simpson:
Q. Were you able to or did you recover the
trousers or whatever it was, thrown in the drain

pipe?
A. No, I was unable to do so. It would appear that there
is a strong water flow through that pipe. The ditch is deeply
cut and so on. There was nothing at all in the pipe that would
indicate that it was at one time wearing apparel of any kind.
Q. Now, over at the scene where the body was discovered,
was there anything that was recovered there of any significance?
A. The sweater that was recovered with the body as well
as the victim's socks, green socks.
Q. Do you have those here, sir? Do you have the sweater
here?
A. The sweater is very offensive, sir.
Q. Is it here?
A. It is at Police Headquarters.
Q. Pardon?
A. It is at Police Headquarters, sir.
Q. Could we ask for it to be brought overT
Mr. Caton: What is it he wants, the pants?
Mr. Simpson: Sweater.

By Mr. Simpson:
Q. Was it a sweater 1
A. The sweater that was found with the bodv.
Q. And a pair of socks?
·
·
A. The socks are not there, no. They have been destroyed.
Q. Where wa<; the sweater when it was found?
A. Found beneath the victims head.
Q. Did you make a search of the area of the bar pit there
and where the gun was thrown? Has the gun been recovered?
A. The gun has been recovered.
Q. Do you have it?

page 133 ~
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A. The g·un is in that manila envelope right by the microp'hone.
Q. In here~
A. Yes, sir.
Q. I ask you if you will open that up and identify it, sir.
A. Yes, sir. This is the revolver that was handed to me by
Detective Knowles, and was identified by the defendant as
belonging to him.
Q. And it was the gun that was used~
A. It contained at -the time I received it one live round
which was scotch taped to the outside of the frame. There is
no barrel. The ejecting rod is bent and it contains three expended cartridges, all of the Remington-Peters
page 134 r manufacture.
Mr. Simpson: Your Honor, we would like to introduce
this as a Commonwealth exhibit.
The Court: Commonwealth's Exhibit #14.
(Whereupon, said foregoing revolver was received in
dpnce and mark0d as Commonwealth's Exhibit #14.)

~vi

The Court : Three spent rounds still in this revolver 1
The -Witness: Three spent rounds still there, your Honor.
The live round was removed for safety.
By Mr. Simpson :
Q. Lieutenant Davis, is there anything else, any other evidence that you recovered that would be helpful to the jury~
A. I might state that I have the coat that was found at the
spot that was indicatPd by the defendant as being the first
hiding place for the body.
Q. Is it in this box~
A. It is in the box. It is very deteriorated and falls apart
when you pick it up. We had difficulty in keeping it together.
Q. Is there anything else in this box other than that coaH
A. Nothing else.
pag·(l 135 r Q. vfould yon look in there- and identify it?
Leave it in the box.
A. This is it. That is the coat.
Q. Where was that coat found 1.
A. It was found in the woody area I indicated in the picture.
Q. Which particular woodeq area was it found~
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A. Found in the woody area that is just e·ast of Woodlawn
Avenue near the incinerator grounds, the wooded area that
was indicated to me .by the defendant as being the spot where
the body was hidden for the first time.
Mr. Simpson: Your Honor, we have this in the box and
we would like to introduce it in the fashion that it is contained
in the box.
The Court: Commonwealth's Exhibit # 15.
("\\''hereupon, said foregoing ~oat was received in ·evidence
and marked as Commonwealth's Exhibit # 15.)
By Mr. Simpson:
Q. I will ask you if you know what this is in here?
A. This I wrapped myself. It is the chrome that was
handed to me by Herbert Capps that bears the indentation
that he stated was apparently caused by the bullet, which is
here where I made my mark, and he· bent it to try
page 136 ~ to distort it. It came in my possession on March
8, 1964.
Q. This was recovered where?
A. Recovered at the home of Herbert Capps.
Q. Did he take the Officer there Y
A. Yes, sir, he took the Officer there and gave him the strip
and the Officer gave it back to him and he brought it directly
to me sitting in front of his house in the automobile.
The Court:

Commonwealth's Exhibit #16.

(Where, said foregoing·chrome strip was received in evidenre and marke-d as Comiilonwealth's Exhibit #16)
By Mr. Simpson:
Q. Now, in talking with the defendant in regard to the
position of the automobile that was parked in his yard, that
is the automobile of Capps, when he came outside that early
morning when the shooting occurred, which direction was the
car parked according to what the defendant, Westry, told
vou?
· .A. 'The defendant, Westry, stated that the automobile was
parked in the driveway facing in a southerly direction with
the rear of the vehicle parked next to the highway. He also
indicated a spot near the ditch and the driveway and the car .
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where he said the shooting took place, which was on the
driver's side of the vehicle or the left hand side of the vehicle.
Q. In other words, he said the car was parked
page 137 ~ headed faced in Y
A. Yes, sir.
Q. In discussions with Capps, what direction did he say
the car was?
A. The opposite.
Q. Backed in Y
A. Backed in, yes, sir.
Q. Would you come down· and show us on here, I am not
sure exactly. Step down and show the gentlemen of the jury
where the bullet made contact with this chrome.
A. 'Well, it was indicated to me.

Mr. Caton: Your Honor, I am going to object to this. This
is hearsay. He doesn't know where the bullet hit. He is telling what Capps said. That is for Capps to answer.
The Court·: Sustained.
By Mr. Simpson:
Q. But this is the chrome he gave you?
A. Yes, sir.
The Court: Gentlemen, the Court has removed the cartridges from the cylinder of this pistol and also the unspent
cartridge that was taped to the side, and will put them in an
envelope. I am going to designate that Commonpage 138 ~ wealth's Exhibit #14 A, that is, the cartridges.
(Whereupon, said foregoing cartridges were received in
evidence and marked as Commonwealth's Exhibit #14 A.)
By Mr. Simpson:
Q. Now, you talked to Westry. What explanation did he
give as to how Harmon met his death Y
A. He stated that Herbert Capps had come to his home
during the early morning hours and told him that he had
had some trouble, that it was a little matte-r, and asked him
for his gun. He stated that he had given Capps the gun.
Capps had gone out of the door and that he had followed behind Capps. Stated that Capps ~ot to the car. He and Capps
got to the car and that Capps had order.ed the victim out of
the automobile. That they enga!!,'ed in an argument. That the
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victim had come towards Capps. That there had been a slight
tussle and that he had stated to Capps, "Man, don't do it
here," or words to that effect, "Someone might hear it." But
he had grabbed the pistol, and as he grabbed Capps' arm, the
gun had gone off. That the victim fell to the ground and that
Capps just stood there holding the pistol.
I asked him at that time, I said, "Well, how many times
had the gun fired,'' and he changed and said, '' Twice'' said
that he thought one of the bullets had hit the chrome on the
car.
page 139 ~ He stated that they had then put the body in
the car and gone through the series of events that
I have just described.
Q. Anything else now, Lieutenant, that you know of according from your investigation that would be helpful to his
Honor and the jury in this matterY
A. Just to state that I drove an automobile from the scene
of the shooting to the Wilkins bridge that has been previously mentioned, and that it was one-half mile by automobile
speedometer, and from the scene of the shooting to the grave
site, that it was a mile and eight tenths by the automobile
speedometer.
Mr. Simpson:

You may inquire.
CROSS EXAMINATION.

By Mr. Caton:
Q. Lieutenant Davis, you have not told the jury about the
prelimary of your investigation and how you solved this
crime. Would you tell them how you all got your first lead
and how you came upon the parties involved?
A. Well, I described that in 22 typiewriten pages, so it
would be rather hard for me to go through all of the leads
we ran down. There were several false leads that took quite
a bit of time ..
page 140 ~ Q. I am not talking about that. I am talking
about the good lead that you discovered f
A. It was determined that the deceased had been in the
company with other members of his squadron earlier on October 26th, the night of October 26th, and that he had been
last seen by a member of his squadron, which was VU-2,
Oceana, at the Town Club on 17th Street, and that he had told
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this individual that he was going back to Christine's to spend
the night.
Q. When you ·say, "Christine," who do you mean there¥
A. That would be Christine Turner.
Q. Then what did your investigation disclose?
A. The initial investigation as far as Christine Turner
and the co-defendant were concerned disclosedQ. When you say ''The co-defendant,'' you mean Capps f
A. Capps, yes. Disclosed nothing of material value as to
the resolving of the case.
Q. You mean when you first talked to Capps and Christine Turner at firsU
A. They admitted that the subject, Harmon, had been at
Christine's ·apartment, but Capps stated that after Ernestine had'screamed that they had had their discussion and that
Harmon had asked him to take him back to
page 141 ~ Oceana base, that he had asked Harmon if he had
any money. Harmon -said, "No." That he had
refused to carry him back with the idea being that Harmon
was to buy him some gasoline. He stated that he had last
seen Harmon walking toward 17th Street to the front of Wilson's Market as he drove off to Brownie Park and home.
Q. Did he give you a written statement at that time?
A. No. As a matter of fact, this first occasion, I didn't
interrogate him. I didn't question him. This was related to
me.
Q. Well, at any rate, he wasn't telling you the truth then
about the occasion, is that correct?
A. No.
Q. Then I take it your investigation went on. What did
you all discover then?
A. Well, as a result of questioning on March 8th, Herbert
Capps had come to Police Headquarters upon request and his
father and gTandfather had driven him down.
Q. Was this as a result of your dissatifaction of his first
statement about the occasion, or did your investigation go
into it further and you discovered something- more?
A. I had received reliable information that the victim had
been seen entering Capps' car beside Wilson's Market that
night.
page 142 ~ Q. So you were then not satisfied with what
he had told ·you before about the occasion and
asked to have him come in?
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A. Yes, and he drove down with his father and his grandfather.
Q. Was it on that occasion that he gave you the first statement~

A. Yes.
Q. Written statemenU
A. Yes.
Q. Tell the jury the main scope of his first written statement.
A. It was to the effect that,The Court: Mr. Caton, it is in evidence.
Mr. Caton: Well, I just would like just a general statement
about it.
The Court: Here it is. The jury can read the whole thing.
It is available for them.
·
Mr. Caton: All right, sir, I certainly don't want to lengthf'H the trial.
The Court: It certainly would be repetitious. The whole
thing is right here. I don't know, I haven't read them, I
believe you have already pointed out some of the parts that
vou think are inconsistent.
· Mr. Caton: Yes, sir.
page 143

r By

Mr. Caton:
Q. Then it is true, Lieutenant Davis, that the
first statement that he gave you was not true, or true in part
and false in part?
·
A. True in part, but he left out the seeming·ly distasteful
parts of the burial and so on, assisting in the burial.
Q. Did he not also-withdraw that. Strike that question.
The Court: If you think it is material to go into it Mr.
Caton, I don't mean to cut you off.
Mr. Caton: That is all right, your Honor.
Bv Mr. Caton:
·Q. Lieutenant Davis, as a result of your investigation, that
is the statement given to you by Capps, I take it, was that
when you went with him and confronted the defendant~
A. No, it was on information furnished by him. I obtained
a warrant for the defendant and it was on the next day that
the defendant was arrested and confronted by Capps.
Q. On that occasion, that is on the confrontation by the
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defendant, Capps, with defendant, W estry, I think you have
already indicated that Westry gave you a written statement,
is that correct Y
A. Yes, that is true.
page 144 ~ Q. Now, I note that for some reason the Com.
monwealth has not put that in evidence. Is that
available 7
A. I believe so, sir.
Mr. Caton: May we have that, please.
Mr. Simpson: Come on down. You can get it and introduce it.
·

By Mr. Caton:
Q. Is that the statement given to you by Westry at that
time7
A. Yes, sir.
Mr. Caton: I would like to offer this, your Honor, as a Defendant's Exhibit.
The Court: Defendant's Exhibit #3.
(Whereupon, said foregoing statement was received in evidence and marked as Defendant's Exhibit #3.)
By Mr. Caton:
Q. Mr. Davis, is that the statement that you went by, or is
that substantially the evidence that you have related to the
jury surrounding the events of him taking you out to the
scene and also showing you the area where the body was put
and ·SO forth 7
A. It is the general scope of the re-enactment, yes.
Q. As a result of your conversation with W espage 145 ~ try about the occasion and the obtaining of the
statement from him, were you of the opinion at
that time that you had not been told the truth, or the whole
truth, by Herbert Lee Capps 7
A. Yes, sir.
Q. So what did you do 7
A. I again interviewed Herbert Capps the same day on
March lOth, and at that time acquired the full details of the
burial, where the weapon had been thrown, and so on, as it
seen in his last statement.
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Q. Was it in the last statement that Herbert Capps admitted that he pointed the gun at the victim Y
A. Mr. Caton, it would be unfair to answer that because I
do not remember.
Q. I will show you the statement. Simply refer to the statement, itself. ·
·
·
A. Would you like me to read the question Y
Q. No, is that true that he told you in his second statement
that he actually pointed the gun at the victim?
A. Anything in this statement is what he actually told me,
yes, sir.
Q. He did not make that disclosure to you at the time of his
first statement?
A. I do not believe so, sir. Again, if I had the first statement, I would be able to state.
page 146 ~ Q. Would it be easier for you to read one of the
typewritten ones Y
A. No, that is all right.
Yes, he doesn't state in here· that he pointed the gun at
him, the weapon at him.
Q. He put all the blame on Westry, did he not?
A. He stated in here that Westry was the one that had the
gun entirely.
Q. All the way through Y
A. Yes.
Q. So, as a matter of fact, the first statement is inconsistent
or was false, not just insofar as the events that occurred after
the shooting, that is the burial and so forth Y The actual occurrence, that is,. the shooting, in his words, are inconsistent
in both those statements T
Mr. Simpson: Your Honor, I object to the form of that
question.
The Court: Gentlemen, isn't it argumentative Y Don't
these statements speak for themselves? The jury will have
them to read them in toto and Mr. Caton can pick out any
parts in his argument that he believes are arguable.
By Mr. Caton:
page 147

~

Q. Now, Lt. Davis, did you not, as a matter of
fact, tell Westry when he gave you this complete
statement that you thought his statement to you

rang true?
A. Not when he gave me the. written statement. No, it was
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the day before during the reinactment, the day of his arrest
prior to the second statement by Capps.
Q. And you told him you thought that he was telling· the
truth and you had to go back and talk to Capps some more f
Is that what the gist of that conversation was?
A. I stated to him that I thought that he told a bettP.r story
and that I would certainly have to go back and talk to Capps.
Q. You mean in that that it was more truthful in your opin·ion?
A. I mean that it made more sense at that time than thP
first statement given by Capps.
Q. Now, the statement that I have put into evidence iR
the only statement that W e.stry had ever given the Police, iR
it not? Written statement?
A. Yes. Following the taking of that statement, he was not
again interviewed concerning the murder.
Q. Is it not true that as a result of the taking of that stat('ment that you are able to go back to Capps and reconstruct
more clearly and more convincingly and mak<> a full diRclosure of the facts in this case?
A. Being truthful and fair to both parties. it if'
page 148 ~ best to state I did not use the statement in itself
to talk to Capps, that I merely implied to him
that I felt he had not told me .everything due to what the dPfendant had said. Once I had told l1im that, then the othPJ'
disclosures were found.
Q. Lt. Davis, did your office, the Police Department, canvas
the immediate scene of the murder for possible witnesses who
heard the shots or could have seen the victim? People coming
or going there that morning?
A. No, we had made inquiries through most of the city of
Virginia Beach throughQ. Well, for .example, did you discuss the case with Mr.
Phelps, who lives in the brick house across the street?
A. I personally did not.
Q. Did anybody in your office that you know of?
A. They may have without my knowledge.
Q. Do you know of any Officer in your department or Commonwealth's Attorneys investigators that may have discussed or gone to the neighbors on the immediate left of the
house. or the immediate right?
A. Not to my knowledge, no.
Q. Did vou submit, or has the Commonwealth Attornevs'
office or the Police Department or the city submitted this
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chrome that you have put in evidence to the ballistics expert
that has testified today to verify that the alleged bullet imprint was actually made by a bullet 1
page 149 ~ A. No, because in my opinion the dent, itself,
was insufficient to bring anyone to reach a conclusion it had been struck by a bullet.
Q. So you are not even of the opinion it was struck by a
bullet, is that what you are telling us Y
A. No, I am of the opinion that it is a dent and nothing
more, that it would bear no characteristics indicative of any
type of projectile or any object.
Q. In other words, you were of the opinion that the dent
that Capps told you was a bullet indentation was not even
such?
A. I am of the opinion that it is a dent that may have been
caused by any bullet or any object.
Q. But, as yet, the Commonwealth's Attorneys office has
presented this as evidence that the bullet struck it.
A. Because the subject, Capps, has stated that a bullet did
strike it there·, as well as the defendant, Westry.
Q. I don't remember Capps saying that, but that is all
rig·ht, never mind.
Anyway, this was not submitted to the F.B.I. for any investigation Y
A. No.
Q. Was the pistol that was discovered submitted to the
F.B.I. for fingerprints?
A. It had been submerged in 8 feet of water for
page 150 ~ about four months.
Q. That would not be possible, I take it?
A. That is right.
Q. How about the vehicle, the vehicle that was in the yard,
was that dusted in any way to reconstruct this crime in any
way as to who is correct as to the way the car was pointed, in
or out?
A. Again, it has been four months. It had been four months
from the date of this offense.
Q. You all felt it wouldn't add anything or you might not
discover anything?
A. Not at that late date, no, sir.
Q. Did you in any way examine the interior of the automobile to find blood or in any way show how this bodv was
transported Y
•
A. Which vehicle?
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Q. Well, it was transported in two vehicles, was it not T
A. Only one.
Q. Well, the one it was transported in T
A. I had looked the car over at this time, an unknown date
following the first time that we had picked Capps up at night,
underthe pretext of stopping him for a traffic violation. But
as far as going through the car, the interior of the car, the
four month delay would havepage 151 ~ Q. Convinced you that would not discover any
facts that might be helpful, is that true?
A. Yes, sir. To add to that, Mr. Caton, I believe it is in one
of the statements that they had washed the blood out and
what have you.
Q. Well, do you know whether or not they were successful
in getting it all, say, for example T
A. No, I don't know that.
Q. Didn't look to see whether they had T
A. Not after four months, no.
Q. Did I hear you tell the jury something about the fact
that the bullet-or maybe I misunderstood you: I am not trying to-is it .the bullet struck the car on the driver's side
of the vehicle T
A. No, on the passenger's side. The right-hand side.
Q. It hit the passenger's side of the vehicle?
A. Yes.
Q. So that had the passenger gotten out of the car and
was standing on the passenger's side of the automobile and
a bullet did shoot, it would, in fact, have struck the front of
the automobile on the passenger's side?
A. Say that again, please, Mr. Caton T
Q. As I understand it, you just told the jury that the
chrome that is right here came off of the front of the carT
A. Yes.
page 152 ~ Q. Athough you are not convinced that even
a bullet struck the chrome' You can not say
even that, in your opinion, is valid T
A. Again, in my opinion, I am not a ballistics expert. I
don't know whether a bullet struck it or a rock or what struck
it.
Q. Anyway, it came off the passenger's side o£ the automobile?
A. Yes.
Q. Now, you did not discover in the course of your in-
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vestigation, I think what you described, the disturbance at
Wilson's Store, What was that?
A. I don't understand the question.
Q. Well, let's put it this way: In your investigation, what
happened at Wilson's Store between the deceased and Capps?
A. As I understand it from the individuals that were involved in this situation at Wilson's MarketMr. Simpson: Your HonorThe Court: Sustained. Hearsay.
Mr. Caton: Well, your Honor, what these parties have
stated to him is not hearsay. Particularly Capps.
The Court : Certainly is.
Mr. Caton: I mean not Westry.
page 153 ~ The Court : Not W estry, but he is talking
about other people. You will have to get them on
the witness stand and put them under oath and let them
testify to what their version is.
Mr. Caton: Very well, your Honor.
Your Honor, if I understand, your ruling is that I cannot
ask this witness?
The Court: You can ask him what?
Mr. Caton: About the statement Capps had made. Prior
inconsistent statements made by Capps in the course of his
inve·stigation.
The Court: Yes, any statements inconsistent with what
he has testified to.
Mr. Caton: Yes, sir.
By Mr. Caton:
Q. Now, Lt. Davis, did not Capps tell you that he was going to take the victim by and work him over or teach him a
lesson or fight with him somewhere?
A. In his second statement, states that he made a statement to the effect that he was going to take the victim-it was
to the effect that I am going to go get Sam and teach this boy
a lesson.
Q. All right, now. I notice this pistol that you have put
in evidence here. I am not familiar with these,
page 154 ~ but I understand that a weapon of this type has a
barrel that will screw into the pistol, is that correct?
A. It has a screw-in barrel with a retaining pin that you
see here, sir.
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Q. That is the type that this is¥
A. Yes.
Q. So, would it not indicate to you that the barrel has been
unscrewed and has been lost rather than broken in ·some way¥
A. Well, that would depend on the original condition of
the weapon before it was submerged in water for four
months.
Q. Well, is there anything to indicate to you from looking
at that weapon that the barrel was broken off of iU
. A. Well, the pin was still in its place, which would indicate
that the pin was not removed, so that you could not remove
the barrel in a proper manner, that the barrel was apparently
removed without removing that pin.
Q. Well, you can actually see the pin in there~
A. Yes, sir.

RE-DIRECT EXAMINATION.
page 155

~

By Mr. Simpson:
Q. Lt. Davis, you testified on cross examination to Mr. Caton in the early part of your cross examination
in regard to the situation and your impressions after you had
talked with Capps on the first occasion and obtained from
him his first statement in writing·, and that after that you
had talked with Westry and gotten Westry's written statement, and at that time, that Westry's statement seemed more
plausible to you than Capps'. My question is, after you had
talked to Capps the second time, and after further investigations of going to the scene, what did it occur to you T
Mr. Caton: Your Honor, I object to the question.
The Court: Sustained.
Mr. Simpson: Your Honor, we would like to argue that
point, if we could.
The Court: Gentlemen of the jury, we will take a bout a
five minute recess.
(In Chambers).
Mr. 'Simpson: Your Honor please, with regard to the situation there about my question, it is the Commonwealth's contention that the defense has opened up the situation about
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what seemed to be more pausible, that is, calling for a question of the witness' impressions or opinion. You
page 156 ~ say that it is not fair to leave that impression
dangling at that particular stage.
In other words, here we have the situation that after he
asked him, now, when you first talked to the witness, Capps,
when you first talked to him, what was your opinion or impression as to who did it, and he may say at that stage, ''I
was in my mind that Capps is guilty of the whole thing unassisted,'' so my argument is that it is unfair for the impression to be left for the jury that because of the first conference,
that is, obtaining the first written statement from the witness,
Capps, and then after the first statement from Westrv, first
and .only statement, that at that stage of the investigation,
that it appeared from his opinion, that is really what it is, to
say W estry was more plausible.
But when we left it dangling there, I think that he has
opened the door for us to ask the question that after you
men got the other statement, the second' written statement
from Capps, which was subsequent, plus his investig·ation,
what was his opinion, which seemed to be more plausible,
and we think that the question is proper. We take the position
that he has called on this witness for an opinion as to who did
it, who actually fired the gun. That is what is
page 157 ~ amounts to. It is calling on him for an expression
of opinion based on a part of his investigation,
and I think that we have a right to ask him his opinion now
based on all of his investigation.
The Court: Well, it is true that counsel can open ·up certain questions by asking the witness the question. the answer
to which would b~ inadmissible to the other side. For instance,
questions of character and things of that kind. But here we
have simply got a simple question of the admissibility of opinion evidence, and not only opinion evidence, but this question
is calculated to have a police officer testify as to who he thinks
is telling the truth, or the most plausible ·story, and that is the
ultimate question for the jury to determine.
The fact that Mr. Caton asked the question doesn't render
it any more or less inadmissible, but no obiection was made to
it. By doing so, I don't think he has opened the door or
waived his right to object to a similar question which you
may ask in this simlar type of issue.
The objection has been made. A timely objection has bP-en
made to your question which elicits an opinion from n police
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officer which is tantamount to his opinion as to whether or
not the accused, Westry, is guilty in this case. I
page 158 ~ think that the objection is well taken and the
·Court feels that it's an opinion which is inadmissible and incompetent for this witness to testify to. For
that reason, the objection is sustained. You may note your
exception.
(In Court).
The Court : All right, gentlemen, I think we are ready to
proceed.
By Mr. Simpson:
Q. Lt. Davis, I show you a Commonwealth exhibit, happens
to be the revolver in question, and ask you to determine or
tell me what is this here that my hand is touching, that is,
it's function'
A. This is the ejecting rod which acts to either remove the
cylinder, which it does in this case, in some revolver.s to eject
the empty shells.
Q. What is the condition of that ejecting rod 1
A. It is bent toward the right, holding the. frame upright.
Q. Did not both of these parties testify, or tell you in their
statement, that they told you that one of the bullets had hit
the chrome on the car 1
A. Yes, both were of the opinion that a bullet hit the
chrome.
page 159 ~ Q. As a result of a complete investigation, of
cour·se, you got a warrant against both of these
boys, Capps and the defendant in this case, and charged them
both with murder, is that right?
A. Yes.

•

•

•

•

•

CHRISTINE TURNER,
called as a witness on behalf of the Commonwealth, having
been first duly sworn, was .examined and testified as follows :
DIRECT EXAMINATION.
page 160

~

By Mr. Simpson:
Q. Your name is Christine Turner?
A. Yes, sir.
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Q. Where do you live, Christine~
A. 723-19th Street.
Q. Do you know the defendant in this· case, Sam Westry f
A. Yes.
Q. You know Herbert Capps?
A. Yes.
Q. Do you know the boy, Harmon, that was killed?
A. I didn't know him before that night.
Q. That night~
A. Yes.
Q. Were you and Herbert Lee there in your room on the
night that this thing happened or that early morning~
A. Yes.
Q. Did Harmon come in Ernestine's apartment?
A. No, she was staying with me. He went in her room.
Q. Pardon~
A. She was ·staying with me and he went in her room.
Q. Was she hurt in any way?
A. No.
Q. Did she yell?
pag·e 161 r A. I think he just frightened her, you know,
by standing over her.
Q. After that happened, Herbert and Harmon left, is that
right?
A. After that happened, we went in there to see what
was wrong, and I asked him why did he come in-why did
he come in without knocking, then go in and scare her, and
then Herbert asked him why did he come in, you know. without knocking.
So, they were standing up there talking about it, you know,
and I was trying to quiet Ernestine down, and so he asked
him-so Herbert said, "Let me go."
So he said, "Would you give me a ride to the Base?"
And so Herbert said, "I don't have no gas or no money,"
or one of them, I don't remember which one. So they left
and went on dovm the stairs. I don't know whether he took
him, or not.
Q. Did Herbert Lee come back to your apartment after
this happened on any occasion when Sam came there to see
him~ Did you see Sam ever come hack there?
A. No, I didn't see Sam that whole night.
Q. I am talking about later on, even several months later.
A. You are talking about later after this had happened?
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Q. Yes, some time after this happened. Was
Herbert Lee ever in your apartment when Sam
came around there?
A. Yes, they have been around there since then.
Q. Have you ever heard any conversation pass between
Sam and Herbert Lee?
A. No. About this?
Q. Yes.
A. No.
Q. After the body was discovered, did you hear any conversation pass-

page 162

~

Mr. Caton: I object, your Honor, to something they may
have said.
Mr. Simpson: I am talking about the conversation between the defendant and Herbert Lee after the body was discovered.
By Mr. Simpson:
Q. Did you hear any statement made by Sam Westry
to Herbert Lee?
A. No.
Q. Y:ou didn't hear anything?
A. No.
Q. How many times has Sam come around there to the
apartment when you and Herbert Lee were there after all
this took place?
page 163 ~ A. Well, after this had happened, thev used
to come around plenty of times.
Q. Both of them~
A. Yes.
.
Q. Would Herbert Lee be there first and Sam would come
npT
A. Most of the time.
Q. Since the body was found, how many times have both of
them been there?
A. Quite a few times.
Q. Quite a few?
A. Yes.
0. Had Harmon been up in that apartment earlier on tMs
11i[!ht in question and left and come back?
A. Yes.
0. And you don't know whether he was invited back, or
not, do you?
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A. No.
Q. But he had been there earlier?
A. Yes.
Q. And came back?
A. Yes.
Mr. Simpson: You may inquire.
CROSS EXAMINATION.
page 164

~

By Mr. Caton:
Q. Where did you first see Harmon that day T
A. At night.
Q. Or that night?
A: Down ·the street to a little place called Bosso's.
Q. He was in there T
A. He was in there when we went in.
Q. Who were you with?
A. I and Ernestine and two more girls.
Q. Then where did you all go?
A. We walked in there and we just stayed a few minutes
and then we came out and we decided we was going back
home. So the other two girls went home and I and Ernestine
walked on home, and this Bobby, or Harmon, you might call
him, he was talking to this little girl friend of mine, Gloria.
And so we was walking home. So they went on home and he
came up behind us and asked us was we going to the dance
and we said, "Yes," and he said, "I am going, too." So he
walked on home with us.
Q. So you all knew this fellow, vou and Ernestine T
A. No, I didn't. Ernestine didn't.
Q. Well, you met him. You knew who be wasT You talked
to him that same night T
A. Yes, we had talked to him, but that was the
page 165 ~ first time I had seen him.
Q. So, you went on home T
A. Yes.
Q. Was Capps up in your apartment then?
A. What did you say?.
Q. Was Herbert Capps in your apartment then T
A. No.
0. How long was it before he came?
A. I don't know.
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Q. Well, you don't know approximately the time it ·was
when he came?
A. I don 't-it was before eleven or after one.
Q. I see. Where were you and Herbert Capps when you
heard the scream?
A. When Herbert first came to my house, we had been
arguing and he left. When he came back, he wanted to talk
to me, apologize, you know, about him not coming up there
earlier, and he was in there. I was laying in bed and he was
laying across the bed and he told me, like that, ''I saw somebody pass." I didn't pay him no mind. So after awhile, we
heard Ernestine scream and then we both ran there where
she was.
Q. Did Herbert Capps have some words with Harmon at
that timeT
A. No, they wasn't arguing when they was up there.
Q. They didn't argue at all T
page 166 ~ A. No. Herbert just asked him what he was
doing up there, coming in there without knocking.
Q. Do you go with Herbert Lee Capps?
A. We were going steady, but we is not now.
Q. Are you married T
A. No.
Q. Have you ever been married T
A. No.
Q. Do you have any children?
A. Yes.
Q. How many?
A. Two.
· Q. Either one of them by Herbert Lee Capps T
A. No.
Q. Were you and Herbert Lee Capps sleeping- together?
A. No, he wasn't staying at my house.
Q. What?
A. He wasn't staving at my house. Not all nig-ht.
Q. I Rm not talking- about staying, but you all sleep togather from time to timeT Were you all good close friends T
A. We was that close.
Q. You were that closeT

page 167
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Mr. Simpson: I don't know that that has got
anything to do with it.
The Court: Sustained.
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By Mr. Caton:
_·
Q. Now, when Capps got ready to go, you say that Harmon
asked him for a ride back to Oceana?
A. Yes.
Q. What did he tell him? Told him, ''No,'' didn't he?
A. He said he didn't have no money, or no gas,-I don't
know. I don't remember exactly what he said ...
Q. But the gist of it was that he wouldn't take him back
unless he gave him some money to buy some gas with, is that
right?
A. I don't know what they discussed after they left and
went on down the stairs.
Q. But that is what you heard?
A. Yes.
Q. The fact that he wasn't going to give him a ride back
to Oceana?
A. He didn't say I wasn't going to give you no ride. He
said, "I don't have no gas, or money," or one of the two.
I don't exactly remember which one.
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(In Chambers).
Mr. Caton: My motion, your Honor, of course, is to strike
the Commonwealth's .evidence on the ground that they are
relying entirely on the testimony of Herbert Lee Capps and
we ar~ of the opinion that the testimony of Herbert Lee
Capps is so conflicting and inconsistent as to be incredible
as a matter of law and that it should be disregarded in its
entirety.
The Court: You are making a motion to strike?
Mr. Caton: Yes, sir, motion to strike.
The Court: Motion overruled.
(In Court).
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SAM WESTRY,
the defendant, having been first duly sworn. was examined
and testified as follows:
DIRECT EXAMINATION.
By Mr. Caton:
Q. Are you Sam Westry~
A. Yes, sir.
Q. Where do you live, Sam Y
A. 472 North Oceana Boulevard.
Q. How old are you?
· A. I am 24 now. Twenty-four last Tuesday.
Q. Have you given the police a statement as to what occurred on that night?
A. Yes, sir.
Q. Is that exactly what happened?
A. The statement I gave them was what happened and that
is the way it happened.
Q. Will you tell the jury in your own words just exactly
what accurred on that night?
A. Well, it was after twelve. I was home in
page 170 ~ bed. Well, I wasn't fully-! was half awake and
about half asleep, I guess about to doze off, and
>Capps drove up jn my yard. He came up. He knocked on the
door and I answered the door. I didn't get up and go to the
door, I asked, ''Who is iUH
He said, "It's me.''
I said, '' Come on in.'' So he came in, and coming into the
house there is a long hallway and my bedroom is the first one
on the left. He came into the bedroom. He stood at the door
and I said, "What's happening," just like that, because he
never did come around after twelve that late. It would always be early. He never did come after twelve.
And I asked, "What happened?" He said, nothing, just a
little problem he could solve. I asked him what was wrong
and he said, ''Give me the pistol,'' and I gave him the gun.
He left out of the room, went back off the porch down the
driveway, and by that time I slipped on a pair-I was in
my underwear laying in bed, so I put on a pair of pants and
a pair of shoes, and when I got out there, there was an argument going on between this fellow and Capps. So there was
some bad words between them.
You want me to say what they were saying?
Q. You tell exactly what they said, Sam.
A. Well, I got there: Capps was standing and this fellow,
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he gets out of the car. He said. "You brought me all the way
around here,'' said, ''You bring me all the way
page 171 ~ around here. Now, do what you want to do."
And Capps said, "No, Baby, you are wrong for
walking in the house,'' just like that.
And he said, "Well, fuck it, then," and he was coming towards Capps, and I reached for Herb's arm. I said, "Herb,
don't do it,'' just like that, and the gun went off the the fellow grabs himself in the chest and spins around up 'side the
car, and from the car he glide off from the car into the ditch.
Then I run to him, shook him, and he didn't say anything. He
was limber.
So, I looked back at her. I said, "Lord, Herb, you shot this
man,'' just like that. And Herb was standing with his both
hands hanging, and I called him again to get his attention.
I said, "Herb, you shot this man." I said, "I think he is
dead.''
Herb was standing there, so I got up from the fellow and
run back to Capps, and when I ran back to him, I ·Shook him
and he still was standing like he was in a trance, or something.
So, I grabbed the gun from him and I said, ''Come on, let's
get him out of my yard before somebody come along and see
him here." So we took the body, put it in the car. Put the
body in the car and we left and carried him to this wooded
area.
And he had loud mufflers on his car, so we
page 172 ~ got to this woody area, he pulled his car off the
secondary road into a dirt lane that ]eads to some
more houses behind that other house that sits on the main
drag and we took the body out of the car. Took the body out
of the car and we carried it to this wooded area. We left it
because the dogs were barking, and so he decided to get in
the car and leave with the car before the people in the neighborhood wake up because the dogs were barking- so loud. He
said get his car away before somebody see it.
So we ran and left the body, got back into the car and drove
the car all the way past his house down to mv house, drove
the car in the lane around the back of mv house. Then we
got out and I asked him what was he going- to do, and so
we decided to go back and. remove the body from where it
was laying because it was laying close to the road.
So we run half the way and walk half the way all the
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way back from where I live clean back to where .the body was
first left.
So we get back there. We move the body from there to a
marshy area indicated on one of the pictures there. So we
left the body then because the day was about the break. So
we left the body. So he walked back with me to my house.
Then I was home and he gets in his car and he leaves. So I
didn't go to bed because it was just about daybreak and I sit
up, and I walk, and I sit up, and I lay down, but
page 173 ~ I never did go to sleep.
So later on, he came back bv. I was comin~
out of the house going down to my grandmother's house and
he came bv and he stopped. asked me if I w~nted to rjfle with
him. I asked him where he was going, ·and at that time his
brother was down here pullin~ time at the jail. so I g""ot in the
car with him and we came down here, him and his mother. His
mother thev don't allow you to have but one visitor, so his
mother went to see his brother. anfl. I asked him-we discussed the thing and I asked him whv did he shoot him and Herb
took his band and rubbed it over his face. and I said. "I am
scared. What are we going to do, just let the body lay there?"
And he suggested we go back and bury the body.
So after visiting" hours was over, his mother came back out
and she got into the car. After she got in the car, we didn't
say anything else about it.
So Capps went back and he put me off at my home where
I was living, and after that-we had made arrangements out,
vou know, in front of the parking area down here that night,
he would come back. So that night he came back about dusk,
dark. He was drivin!!' a brown '57 station wa~on which his
grandfather use~ for hauling tools around in. I think he is
a ulasterer. And I asked him why did he drive that car. He
told me because the shovel handles were too long- to g-et in the
back in the truck of his car and the police would
page 174 ~ stop him, that that would explain evervthimr
about the shovels in there because thev hauled
mortar mix and stuff around in the car like that. ·
So we got into the car. He changed clothes. I changed
clothes. We both went back to the marshy area, pul1ed the
body from-we dug the grave first. It was a shallow grave.
We dug it and pulled the body from there and put it in there,
put sand over it.
Q. Now, what did you do with the gun?
A. The gun?
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Q. Right.
A. Well, I throwed the gun into the-on my way running
back to the grave, the gun fell out of my back pocket and I
tossed the gun into the water. I never did stop running.
Q. I don't know whether you told the jury what happened
when Herbert had the gun. When did you get it?
A. I got the gun when I was, you know, after I left from
where this guy was laying in the ditch. I got the gun then.
When I called him the third time. I snatched it out of his
hand and put it in my back pocket.
Q. Then what did you do with the gun?
A. Tossed the gun into the water.
Q. That's where you took the police back and showed them?
A. That is right.
page 175 ~ Q. Was your gun broken? Did you hit the body
with the gun or any way hit the body?
A. No, sir.
Q. How did the barrel get separated from the rest of the
gun?
A. Well, I neyer paid too much close attention to it. It was
kind of loose-like, anyway. Shaky-like, that barrel was. I
don't know, it could have broken from falling on the hard
surface while we were running along. But I know when I
reached down and picked it up, it was in two sections so I just
tossed it into the water.
Q. After you all buried the body there-first of all, tell the
jury why when after Herb had shot this fellow like that, whv
you didn't immediately go tell somebody or make a complete
disclosure as to what happened, to a neighbor or somebody
and get the police there.
A. Well, I was afraid. ·
Q. Why were you afraid?
A. Well, because I had been convicted down here once and
I didn't want to be sent back to pull time. So before I knew
it, I was all deep involved into it, a part in it, and I was just
afraid. Didn't even think.
Q. Did you ever threaten Capps or tell him you were going to get him, or anything?
A. No, Air. After that, we ran around right
page 176 ~ much just like we always had, and we even went
around to the girls that WflS in here a few minutes ago, Christine. We went around to her house tog-ether.
I even got him a job" working as a laborer with me. I was
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working for a Mr. Raymond Trotman. We worked together
for about-he worked for about three weeks.
Q. What sort of work do you doT
A. Well, I lay bricks on the line, apprentice work, and then
if labor gets short, I get down and, you know, help keep
the supplies up on the scaffold for the bricklayers and stuff
like that.
Q. You tell this jury, did you shoot this man?
A. No, .sir, I didn't. I didn't even know the man. My first
time seeing him.
Q. You had never seen him before T
A. I never seen him before in my life. I swear to it.
Mr. Caton: Answer Mr. Simpson.
CROSS EXAMINATION.
By Mr. Simpson:
Q. How old are you, Sam T
A. I am 24 now.
Q. And you have been previously convicted of a felony,
have you T You have been to the penitentiary before T
A. Yes, sir.
page 177 ~ Q. Sam, on the occasion that Capps came by
your house on this Sunday morning, were you
asleep when he drove up there in the car?
A. Well, I was about the doze off. I wasn't what you .say
relaxed, you know, all the way asleep.
Q. When did you get home with reference to the time that
Capps came by T
A. It was after twelve. I can't say exactly what time it
was.
Q. Wasn't t4i.s along about three o'clock that Capps came
up there with Harmon T
A. It was way after twelve, but I don't know the exMt time.
Q. You were in the .bed but you weren't asleep T
A. No, sir.
Q. So, you heard the car drive up T
A. Sure, I heard the car.
Q. You heard the door close on the car?
A. That is right.
Q. And Capps came on in the house into your room T
A. No, he came to the door.
Q. And you got up and let him in T
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A. I didn't get up then. I said, ''Who is it,'' and he
said, "It's me," so I said, "Come on in.''
page 178 ~
Q. So he came on in?
A. Yes, sir.
Q. Was anybody else in the room with you~
A. No, sir.
Q. You were there by yourself?
A. Yes, sir.
Q. That put you and Capps in your room, just the two of
you?
A. He never did get all the way into the room. He came
to the door.
Q. Didn't Capps appear to be upset when he got there?
Wasn't he excited? Wasn't Capps upset?
A. Upset~
Q. Yes, and excited?
A. Well, he didn't act like he usually acts. He was talking lower. Because I asked him why. I asked him what was
happening, and I asked him twice. He said, ''Nothing much,
just a small problem, and I can ·solve it."
Q. Didn't he mention about somebody being out there in
the car? Didn't he mention about some trouble he had with
some boy out in tbe car? He mentioned that, didn't he?
A. He just said he had a small problem and he could solve
it. That is what he said.
Q. He said something about somebody being out in the
car, didn't he? Tell the truth now.
page 179 ~ A. No, sir.
Q. You were present here when your lawyer
made his opening statement to the jury, weren't you 1
A. I beg your pardon?
Q. You were here when Mr. Caton made his opening statement to the jury, weren't you, this morning?
A. Yes, sir.
Q. Didn't you hear him say that the evidenee would show
from your standpoint that Capps came into your room and
told you that he had somebody out there in the car? Don't
you remember him saying that?
A. That he had somebody in the car?
Q. Yes, that Capps had stated to yon when you and Capps
were there together and Capps stated to you that there was
somebody out in the car. You knew there was somebody out
in the car, didn't you?
A. He m~ght have mentioned it, I don't know.
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Q. Well, how would your lawyer know it unless you had
told him?
A. Well, I must have said so over there.
Q. You must have told him~ In other words, when Capps
was there in the house, came to you and talked to you, he said
he had some problem~
A. Yes, sir.
Q. And at that time did he tell you the problem
page 180 r had to do with some man out in the cad
A. Yes, sir.
Q. That is right, isn't it~
A. Yes, sir.
Q. So now he asked you about where your gun was, didn't
he1
A. That is right.
Q. So you knew he had a problem with the man. You knew
the car was out there, and he asked you for a gun. And you
had this gun and this is your gun 1
A. Yes, sir, that is rig·ht.
Q. Where was this gun in your house~
A. It was in the dresser drawer.
Q. Who got in out of the dresser drawer f Did you get it
or did he get it?
A. I did.
Q. You got it¥
A. Yes, sir.
Q. Did you hand that gun to him~
A. To Capps.
Q. You handed the gun to Capps?
A. Yes, sir.
Q. You know that gun is designed, isn't it, to kill people!
A. They are also for shooting, practicing with
page 181 r targets and stuff like that.
Q. Practicing with targets and maybe shooting
birds, something like that?
A. Yes.
Q. Shoot birds with this gun T
A. Yes.
Q. Have you shot birds with a revolver!
A. Well, I tried to.
Q. You are a right good shot with a gun, too, aren't you T
A. No. sir.
Q. You are not?
A. No, sir.
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Q. You know more about guns than you want us to believe,
don't you Y Did you ever own any other gun Y
A. A .22 rifle my father gave me when I was about twelve.
Q. Didn't you tell Capps that you were a good shot with a
rifle, that you could pick a man off at a right good distance Y
A. No, sir.
Q; You deny thaU
A. I sure do.
Q. Where did you get this gun Y
A. London Bridge Gun Shop.
page 182 ~ Q. Did you buy iU
A. That is right.
Q. Are you sure?
A. Yes, positive.
Q. What did you pay for iU
A. $35.00.
Q. When did you buy it Y
A. I don't know the e.xact time, but I know I had the
gun for maybe five or six months before this even ever happened.
Q. So now you got the gun out of your dresser drawer and
it had some bullets in it, did it Y
A. Yes, sir.
Q. How many did it have in it Y
A. I don't know exactly.
Q. But it had some in iU
A. Yes, sir.
Q. A:Q.d he goes on out,. and among the things he said, he
had some problem, is that right¥
A. That is correct.
Q. Did you hear the horn blow in the car outside?
A. No, sir.
Q. But it could have blown Y
A. It could have, but I didn't hear it.
Q. You didn't hear it?
page 183 ~ A. No, sir.
Q. So you went on out there and you followed
Caups out and he had the gun in his handY
A. That is right.
·
·
Q. You were right close up to him, wer(m't you?tRight back
of 'him?
A. No, it was a pretty good·distarice, I say about from here
to that briefcase.
·
.Q. That briefcase right there 7
1
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A. In other words, he was out there standing, but they was
·
arguing when I got there.
Q. Going back to your house there when he came in, how
long were you all in there THow long were you all talking before you got the gun and gave it to him T Three or four or five
minutes, maybe?
A. Not that long. No more than how long it would take him
to come· in and I asked him what was wrong and what's
happening.
Q. And he said he had a little problem?
A. Had this small problem to solve, and he got the gun
and he left out.
Q. And you left out right back of him, is that right?
A. As soon as I could put on a pair of pants and slip into
some shoes.
page 184 ~ Q. So when you got outside there, then some
words passed between Capps and this other boy?
A. I beg your pardon?
Q. Some cuss words passed between Capps and the other
boy, is that right~
A. That is correct.
Q. Then, according to what you stated, the next thing you
saw, you saw them grappling and you reached out to try to
stop Capps. You reached to try to grab his· arm?
A. That is correct.
Q. With that, the gun went off and that first bullet hit that
boy, or did the fellow reel against the car and fall in the
ditch?
A. I don't know which one hit him because both of them
went off right behind the other, but I know when the gun
exploded he grabbed himself in the chest.
Q. That was the first time? That is what you testified toT
A. That is right.
Q. On direct examination, you said that you went out there
and he had the gun and the gun went off and this fellow grabbed himself in the chest and fell in the ditch. That is what
you said.
A. That is right.
Q. You also said that in your· statement, tooT
page 185 ~ A. That is correct.
Q. You were going- pretty close to your statement, and so· without reading all of it-so you :say it was
dark I will read it to you, and the officer asked· you, "And
then what happened?''
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And you said, "It's exactly like I say, Capps pulled up in
my driveway and I heard his car door shut and next he was
on my porch knocking on the door, so I answered the door
and he come into my bedroom, so he asked me where were
my gun. I asked him why and what was wrong. He said
nothing much, just some problems he wanted to solve. He say
there wouldn't be nothing to it, so I looked in the drawer, got
the pistol, and I gave it to him. So after I gave him the pistol
and he stepped out of the house and I slipped into my shoes
and pants and then went out to his car. It was dark and this
fellow, I couldn't see him, but he was cussing, he said-".
Then you got some words in here-"Do what you want to
do." So Capps said, "No, Baby, you were wrong for breaking
in the house anyway.'' So the fellow started towards Capps
and I grabbed for Herb's arm and said, "Don't do it here,
man, some~dy will wake up in the neighborhood.'' And by
that time, the fellow had grabbed Capps and the gun went off
once-''
A. I said once or twice in my statement.
Q. .You said once.
A. I said once or twice.
page 186 ~ ''And the gun went off once and the fellow grabbed himself in the chest and he spinned around
up against Herb's car, from there into the ditch, and balled
up, and when I looked, Capps was standing there with the
gun in his hand.''
So they went out thereYr. Caton: You didn't finish, Mr. Simpson. Read the rest
of the questions where the gun went off twice. Isn't that what
he said?
Mr. Simpson: Mr. Caton, this man is on cross-examination.
Mr. Caton: Judge, I think this is misleading to the jury.
The Court: Mr. Caton, I think he is on cross examination. I allowed you latitude in cross-.examining. You can
re-examine on redirect, if you wish to. The whole statement
is there.
Mr. Simpson: The whole statement is in evidence.
By Mr. Simpson:
·~
Q. So then that was true as you told it to the ·police· officer
·on this occasion, wasli. 't it?
' · · · · ·- ;, . . :·.
.'A. That is what happened.
-,~'Hi: :-·
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Q. You have previously testified right here that that is the
way it happened, when Mr. Caton put you on the
page 187 ~ stand, that you went out there and they were
wres~ling and the gun went off and this fellow
grabbed himself in the chest and fell.
A. I didn't say they were wrestling. I say he charged toward Herb and I grabbed Herb's arm. That is what I said.
Q. But the fellow -started toward Capps.
A. That is right, he was coming towards him.
Q. He was coming towards him T
A. Towards him means the same thing. He was coming towards him.
Q. So now the fellow fell in the ditch and then, according
to what you said, you both picked him up. Who got to him
first T
A. We both went back to him.
Q. You both went to him T
A. Yes, sir, and put him into Herb's car.
Q. Did you drive the car?
A. I never drove his car before and I didn't drive it that
night.
Q. I ask you if you drove it on that night.
A. No, .sir, I didn't drive it that night.
Q. So you bot}l put the body in the car and he drove the
car and you both did get in the front seat?
A. I got in the front with him .and the fellow
page 188 ~ was in the back. That is the ·way it was.
Q·. In another part of your statement, over
here, of course, you have said now you threw the gun over into
the water?
A. That is right.
Q. On the way back, and you said that you got the gun
right after Herb shot him. You got the gun from him then?
A. Yes, sir.
Q. You wanted the gun real bad right then, didn't you·?
A. How do you meanT
Q. I say you wanted the gun real bad. In other words,
right after the man was shot, you got the gun from Herb.
is that right?
A. Yes, sir, I took the gun from him.
Q. What did you do with the gun T
·A. Well, I·put it"in my back pocket.
Q. And you kept it in there until after you had gone· back
down there, or after you had been down by the incinerator
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twice, and it was on your way back the second time that you
threw the gun over into the water?
A. No, sir.
Q. When was it f
A. The body was put into the car the first time and it was
moved from my house to the area where I told
page 189 } you a few minutes ago. Then he suggested that
we leave from there because the dogs was howling
up and people in the neighborhood would wake up ,and see his
car. So we get back into his car and we leave and drive his
car all the way back to my house. The gun was still in •· my
back pocket all this time and it slipped my memory about
getting rid of it. So after he parked his car in my back yard,
we were on our way back to where we had carried the body
the first time, and that is when the gun fell out of my pocket
along there where the water was where it was thrown in and
I reached down and grabbed it and tossed it into the water.
Q. Now, you further testified, or your other statement, you
said that the car--you did say that one of the bullets hit the
chrome, is that righU
A. Well, later on I asked him why did he take the piece
of chrome off his car when he was wiping it down one day and
be said be took the piece of chrome off because the bullet hit
it.
Q. Later on 1 When was that~
A. Well, I don't know exactly.
Q. Well, wait a minute now. Later on. When later on with
regard to the shooting~ Was it some time later or after the
body was discovered~
A. No-wait a minute-let's see.
Q. You think real good.
page 190 ~ A. I don't know exactly.
Q. You don't know exactly when?
A. No, sir. All I knowQ. So then it was because of what he told you that you
knew that one of the bullets had hit the chrome and not what
you knew but because of what he told you?
A. Well, he asked me-l asked himQ. Now, you are telling us now that the reason that yon
know· anything about this ·bullet having anything to do with
the chrome is because of what Herbert Lee told vou ·and that's
why you know that the bullet hit the chrome because of what
Herbert told you, is that right?
A. Well, I asked him what happened to the chrome, why
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did he take it off, and he said it made him think about what
happened and that is ~hy he took it off.
Q. You didn't know on that night that the bullet hit the
chrome, though, did you T
A. 'r<;> tell the truth, I didn't.
Q. You didn't know it that night?
A. No, sir.
Q. So you didn't know the bullet had hit anything, is that
right, except the victim T
A. That is correct.
Q. You knew the bullet hit the victim but you didn't know
about any other bullet¥
page 191 ~ .A. No, sir.
Q. So it was later on you knew about the two
bullets?
.A. I don't follow you there.
Q. In other words, on the night of the shooting, of course,
you claim he had the gun. He says you had the gun. But you
claim he had it and on that night you say the gun was only
fired one timeT
.A. I saidQ. .And the gun went off once and the man grabbed himself in the chest. Now, that is what you said. Now, that is
in your statement and you have gone pretty, pretty close to
it. ''.And the gun went off once and the fellow gTapbed hiin.self in the chest and he spinned around up against Herb's
car, from t'}J.ere into the ditch and balled up, and when I
looked, Capps was standing there with the gun in his hand.''
So it was that one shot that killed him, isn't that right?
.A. I don't know which one killed him. I know in mv statement I said it was once or twice. Now, what they put down
there, I don't know.
Q. They asked you the next question, ''How many times
was the gun fired at that time,'' and you said, "I think it was
twice."
.A. That is correct.
Q. But in your statement you say that the first
page 191 ~ shot went off once, the gun went off once, and
the fellow grabbed himself in the chest and he
spinned around up against Herb's car, from there into the
ditch and balled up, and when I looked, there was Herb with
the gun in his hand .
.A. I said 1-
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Q. So it was the first bullet that hit the man or caused the
man to grab his chest, according to what you said. Isn't
that soY
A. In giving my statement, I said that the gun went off,
Boom, Boom, and Detective Davis asked me, said, ''How
many times did it go off?" I said, "Once or twice." Now,
that is what I said.
Q. You made it clear, though, tb,at it was the first shotthat after the first shot is when the man grabbed himself in
the chest.
A. Well, he spun when the gun first went off.
Q. But it was the first shot Y ·
A. I guess so.
Q. When was it you say that you threw the gun into the
waterY Mter when Y
A. Going back to the body after he had drove the car back
to my house.
Q. After you drove the car back Y
A. He drove the car away from the body at first and put
it in my yard and then we ran most of the way
page 193 ~ and we walked .some of the way going back.
Q. It was then that you threw it in the water,
is that ..right Y
A. Yes, sir.
Q. So xou were walking back. It's when you were walking·
back, according to what you say, that you threw the gun
into the water?
·
A. That is right.
Q. Well, now, Sam, here you are in your home, according
to what you said, and, of course, you knew that he had asked
you for something that could kill somebody, and he was upset, you knew that, yet he asked you for that gun and you let
him have it, is that correct Y
A. Yes, sir.
Q. When he asked for it Y
A. Yes, sir.
Q. You say that you were out there trying to prevent anything from happening and you had been in some other trouble, but yet you take part in the burial of this body. It happened right on your property, didn't itY
A. That is correct.
Q. Where you live?
A. Yes, sir.
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Q. And according to what you say, the automobile was

headed into the driveway, isn't that right?
A. I think it was in.
Q. Headed in 1
A. Yes, sir.
Q. So it was headed in the driveway, then, the driver's ~;~ide
of the car would have been over there on the opposite side
from where the fight took place, wouldn't it? I mean, the passenger side would have been over by the hedge, wouldn't it~
A. That is right.
Q. I will show you Commonwealth's Exhibit 13, which is
a picture of your place where you live, and the car is parked
there. That happens to be a police. car, not indicating anything except that is where the driveway is, and the car, from
what you say, was headed in that direction when you came
out of the house after Capps, is that right? That is what you
have told us.
A. Yes, sir.
Q. And at the fighting then took place, or the shooting
took place, if I may point, over here in this area h:v these
two bushes¥
A. Back over here.
Q. Right back in here. Come down here and show the jury
where you just pointed. Where did the fighting take place,
now¥
A. I don't know exactly.
page 194

r

page 195

r

The Court: Just a minute now. He said go
down in front of the jury, in the middle where all
of the jury can see.

By Mr. Simpson:
Q. Yes, come down here, if you will. Hold the picture up
there. Show us where you just pointed out to me wh.ere the
fighting took place.
A. About along in here some place.
Q. Right in there 1
A. Yes, sir.
Q. And the car happened to be parked in about the same
position, approximately, that car is, is that correct?
A. I imagineQ. Well, I mean in that direction.
I will ask you if you will take-wait just a minute here.
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Mr. Simpson: Your Honor, I have got something I would
like him to mark on the photograph where the difficulty took
place.
The Court: Take a ball point pen and punch a hole
through the picture and then write on the bac~ of it.
By Mr. Simpson:
Q. Take this, then, and punch a hole where
you say it was right here.
A. It was dark. Somewhere about a~ong in there.
Q. I understand. You just punched a hole where you think
it took place. Punch a hole right in it.
A. Somewhere about along in here.
Q. Somewhere about along in there. Punch it just a little
bit bigger, just slightly larger. Right in that area is where
the shooting took place.

page 196

r

The Court: You can designate, Mr. Simpson. Make a
notation there, anything that you want, to represent the location of the shooting, per Westry. ·
Mr. Simpson: Your Honor, I have indicated by an arrow
and the following words, "Location of shooting according· to
Westry.''
The Court: That is all right, sir.
Mr. Simpson: You may resume the stand.
By Mr. Simpson:
Q. After the body was buried there, after it was moved,
after the body was buried, you all were in Capps' grandfather
station wag·on, isn't that right?
A. Well, that Sunday night just about dusk dark, he came
back in the station wagon.
Q. Around about dusk and dark?
page 197 r A. That is right.
Q. So after you left the scene there where the
body was buried, you had picked up a pair of trouser:;; at the
scene, didn't you?
A. On our way out of the path walk, there was a pair. The
path that leads back to that place, there was a pair of trousers
laying there.
Q. You were the one that picked up the trousers?
A. Because I was in front of him coming out. There was a
pair of trousers and I picked them up.
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Q. Did you take a bush or .something like that and cover
up the footprints?
A. No, sir, the both of us. It was a sandy area. We didn't
have a bush. We had our shoes on and we just drug over like
that.
Q. Both of you did it, then?
A ..That is correct, both of us.
Q. And you left there and he was driving this car~
A. Station wagon.
Q. Station wagon?
A. Yes, sir.
Q. And did you direct him to stop it along there right back
of where Frontier City is? Did you ask him to stop the station wagon?
A. Well, the pants was in there and he said thatQ. Just answer the question. Didn't you tell
page 198 r him to stop the station wagon?
.
A. I am telling you now how it happened.
Q. Did you tell him to stop the station wagon? ·
A. No.
Q. Answer the question and you may explain.
He stopped the sta;tion wagqn on his own?
A. Well, I wanted to tell you, I will tell you now.
Q. All right.
A. How it came about, about ;stopping. All the seats were
let down in the back of the station wagon. There wasn't but
one seat up-was two seats up. I think it's a nine passenger
station wagon. So that made the first two seats, the front
seat and the other one next in the back, and I happened to
look in the back and the pants were back there and I said,
"Whose pants in the back?." Said I guess we's better get
stopped and get them out before we get back on the main road
that led back to his house, so he stopped and I got out of the
car and I tossed them, and he said, ''Don't leave them laying
out like that."
So I ran around and I said; "Where are we going to put
them," and he said, "Stick them in that pipe," so I put them
in the pipe.
Q. In other words, after you had gotten in the car, then you
just happened to look back there and noticed the
page 199 r pants there in the back, is that right? You just
noticed them back there? I mean, that is what you
have just said a while ago, that you were going out there, go-
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ing down the road, and you happened to look in the back and
you happened to notice the pants back there Y
A. That is right.
Q. So you didn't put them in there Y
A. What¥ The pants?
Q. Yes.
A. Well, I put the pants in there, but I just, you know, like
if your mind slips some.
Q. You happened to notice them. Y.ou put them back there¥
It could only have been a matter of a minute or two prior
to that that you put them back there, isn't that right? You
knew they were there?
A. Well, I didn't know.
Q. Why did you tell usA. I know I put them there.
Q. You tell us that you happened to look back there and
happened to notice them there.
A. Well, I did.
Q. Well, you bad just put them there.
A. I know that.
Q. And you want us to believe that you just happened to
look back and noticed them as though somebody
page 200 r else put them there~
A. I am telling you how it was.
Q. Well, you knew they were there. You didn't have to
look back to notice them?
A. When I looked back, the pants had completely slipped
my mind because I was thinking about what we did.
Q. The pants slipped your mind and you had just picked
them up 1 You were the first one out of there. He was hack
of you and you saw the pants and that is why you picked
them up, because you were the first one, according to what you
have just said~
A. I was in front of him and I picked the pants up.
Q. So that is why the pants were picked up. So when you
picked the pants up, what did you do with them¥ Put them
in his car?
A. That is right.
Q. So after you picked the pants up, how far did you have
to go to get in the car?
A. Well, it's a. pretty good distance.
Q. Well, how far Y
A. Maybe about-
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Q. As far as from here to the store, the service station?
A. About that distance.
page 201 ~ Q. All right, how long did it take you to walk
that?
A. It didn't take long.
Q. It didn't take long because you all weren't fooling
around there, were you?
A. No, sir.
Q. You were moving right along?
A. Yes, sir.
Q. So it took you what, a minute and a half, two minutes?
A. I can't say exactly but I know it didn't take long.
Q. And yqu got in the car and he drove the car away?
A. That is correct.
Q. Now, from where you got in the car down to this pipe,
how far is it? This is about. two blocks, isn't it?
A. About the same distance, I suppose.
Q. You know exactly where the pipe is. You are very
familiar with that area. Two blocks, isn't it?
A. I don't know exactly how far it is.
Q. Well, I didn't say exactly, either.
A. I don't know exactly how far it is.
Q. But it's approximately two blocks?
A. Well, it could be.
page 202 ~ Q. Well, is it any longer than that?
A. It's about that distance, all depending on
what kind of blocks. Some blocks are longer.
Q. From where you picked the trousers up, it took you
about two or three minutes to get the car. You got in the
automobile immediately and took off. You went from there,
where you got in the car, down to where that drain pipe is, a
distance of maybe two blocks, maybe three blocks, and you
happened to notice the trousers in the back. You got out. This
drain pipe is on the left-hand side of the road in the direction
that you all were going, isn't that right? Look at this picture.
A. It is <m the left.
Q. The car would be going in that direction Y
A. Coming out it would, that is right.
Q. Isn't that right?
A. That is right.
0. So he was driving?
A. Yes, sir.
0. And. therefore, you got out on the rig·ht-hand side?
A. That is right.
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Q. But before you got out, you picked up the trousers f
A. That is right.
Q. And you walked around either the front or
page 203 ~ the back, you had to walk around the car, didn't
you 1 Which side did you go around~ The front 1
A. Went around the front of it.
Q. And you went down and stuck them in that drain pipe¥
A. First, I tossed them on the right side of the road and
he said, "Don't leave them laying Qut open like that," so I
came around to see what he said and he said, "Don't leave
them laying out open like that.'' I got .down and put them in
the pipe.
Q. When you were reacting this, you took the officers?
A. I didn't take them directly. There was two or three.
I carried him along there.
Q. You didn't have too much trouble pointing it out 1
A. He looked in all three of them. The detective there
did.
Q. Isn't this the one you pointed out as being the one¥
A. There was two or three of them. Say between the three
of them. I don't know exactly which one it was. He pulled
up from one and he went to the other.
Q. Now, in your other part of your re-enactment with Mr.
Davis, and I show you Commonwealth's Exhibit
page 204 ~ 7 and ask you if that doesn't show Woodlawn
A venue looking north, looking over there toward,
well, the extension of it would come out over there by the
A & P in the area, wouldn't iU
A. That is where we pulled the car in when the body was
in it.
Q. And the body was taken back in those woods there, is
that right1
A. Yes, sir.
Q. And when you were with Officer Davis, you walked right
back in the woods with him, didn't you 1
A. No, sir.
Q·. You deny that?
A. Not along here, I didn't.
Q. I said back in there where the body was first put.
A. After he went down further.
Q. All rig-ht, isn't that the road, the -path, g-oing back in
there? I am .showing you Commonwealth's Exhibit Number
8 and ask you to look at that and see if that isn't the path going back in the woods?
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A. That is the path. That is the path that goes along in
here, it looks like.
Q. Well, isn't this the path leading to where the· body was
first putY
A. I don't know.
page 205 r Q. You went back in there with Lieutenant
Davis and he has testified that this is it.
A. I didn't get out of the car but once, and that's when he
couldn't pull his car no further down in here, all the way back
in this lane, and make a right to lead into the city dump.
Q. Let me ask you whether this is the photograph of the
path, or not. You went back into a path with Lieutenant
Davis, did you noU
A. Where the body was Y
Q. Where the body was first put Y
A. No, sir.
Q. You didn't walk back where the body was first put 1
A. No, sir.
Q. You mean you stood out on the road and pointed to the
place~

A. No, sir, I stayed in the car.
Q. With Lieutenant Davis 1
A. He was out, and that one over there was sitting in the
car. He stayed in the car.
Q. And you stayed in the car 1
A. That is right, along with-! don't know his name.
Q. And you stayed in the car?
page 206 r A. Him and I, and Lieutenant pavis, he got
out.
Q. But you didn't get out Y
A. No, sir.
Q. And you didn't walk back in here 1
A. The only time he got out is when he drove down here
and he couldn't drive his car any further. That is all the way
down to the dead end that leads into the dump.
Q. I am talking about where the body was first put when
you re-enacted it. Did you show Detective Davis exactly
where the body was putT
A. He kept pulling up and I kept telling him to go down
some. And he blew his horn to get his attention and he would
point his hand and say, ''Go qown some.''
Q. Who pointed his hand?
A. The detective sitting over there with the grey suit on.
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Mr. Caton: Pointing to Bill Davis.
By Mr. Simpson:
Q. Go down where~
A. Go down further because I didn't know exactly where
it was, myself;
Q. You know that the location that you pointed out was the
location that the coat was found in?
A. Well, he walked across there, himself, walkpage 207 ~ ing· through the woods.
Q. You know that police officer would never
have found the location of the coat except the area you specifically pointed out. You heard that. You heard Mr. Davis
testify to that. Is he right or wrong?
A. I don't know.
Q. Well, you say he is wrong?
A. I am telling you the way it happened.
Q. I am telling you now that he has testified, and you heard
him, that this coat that is in this box right here-you have
seen this coat before, haven't you?
A. I didn't even see it then. They got the box and picked
it up.
Q. Well, the coat is in that box and you showed him the
exact location and that is where that coat was found?
A. I didn't .show him the exact location.
Q. But you do know as a result of what you showed him
that he was able to find that coat?
A. The way it happened, I stayed in the car with the officer
over there and Lieutenant Davis, he was out of the car. He
even started along here walking somewhere along in here
and then he would look and I would tell him to go further, ''I
think it was down further,'' and he kept on until he stumbled
across the coat.
Q. In other words, you knew it was down farther,
page 208 ~ is that right? You knew- where it was~
A. I didn't know exactly where it was.
Q. Well, you kept telling him to go down farther. You
must have known where it was.
A._ Well, after heMr. Caton: We don't deny that heThe Court: I sustain the objection. The line of questioning is argumentative.
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By Mr. Simpson:
Q. Now, after you had talked to Lieutenant Davis there at
police headquarters on March lOth and while the young lady
was out reducing to a written form what you had said, you
and Lieutenant Davis had further conversation while she was
out typing up the statement, isn't that right 1
A.. You mean like some more talking?
Q. Yes. Tell us, while the young lady was out typing- what
you had told, which is your formal written statement, if you
and Lieutenant Davis weren't talking? In other words, after
the young lady went out of the room, that left you and Lieutenant Davis in the room together, isn't that right? That just
left the two of you in that interrogation room?
A.. She went out for a minute or so, I thin~.
Q. A. minute 1
A.. It might have been longer than that.
page 209 r Q. What?
A.. It could have been longer than that.
Q. Would you say two minutes~
A.. I don't know exactly how long.
Q. Well, when she came back in, didn't she have a statement in written-something typed up~ She came back in and
she had this in her hand, didn't she~
A.. That is right.
Q. So she was gone, you say, about a minute 7
A.. It might have been longer than that.
Q. But, in any event, it was long enough for her to have
typed this became this is your writing under here, ''I have
read the above statement,'' and so forth, and signed, ''Sam
Westry, '' and you see on here the witness, R. C. Davis and
Jane W. Again. So durin~ the time that she was ,out typing
that up, that left you and Lieutenant Davis in the room together, just the two of you 1
A.. That is corrcet.
Q. Isn't that correct?
A.. That is right.
Q. And during that time, you and Mr. Davis were talking?
A. That is right.
Q. And however long it took for her to do that, tell us what
the conversation was between you and Mr. Davis.
page 210 r What you may have said 1 Wliat other thinl!"s did
you talk about? You talked about this case, you
talked about the watch. and vou talked about some other
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things during the course of the conversation. What did you
tell him? You tell us n<>:_w. You have. got a good memory. ·
A. He talked to me about some more cases. That is what
he talked to me about.
Q. What did you tell him f
Mr. Caton: Now, wait a minute. I object to that, your
Honor.
The Court: Sustained.
Mr. Caton: I have a motion to make, your Honor.
The Court : All right, sir.
Gentlemen of the jury, we will recess for a few minutes.
(In Chambers).
Mr. Caton: Your Honor, this line of questioning comes as
a total surprise to me. I was not aware of the fact that Lieutenant Davis discussed with the defendant at that same interrogation any other cases. As your Honor knows, he is charged
with store breaking and I am sure they discussed that at that
time. I think it is extremely prejudicial for Mr. Simpson to
carefully, quiet~y, slowly lay the groundwork as to what
was said at that time, as slowly as he did, knowpage 211 ~ ing that he was getting to an area in which he
had no right to discuss and no right to ask a
question. For him to elicit from this defendant the fact that
there were other cases, or he is charged with other offenses,
I think is entirely prejudicial and I ask for a mistrial.
The Court: I don't believe it has gone that far, Mr. Caton.
I think that the record will show that Mr. Simpson asked him
what he talked about while the young lady was· out typing
up his paper, and he said, "You discussed something about
a watch," and something else, and he said, "Yes,'' and he
said, ''What did you say about it, or what else did you discuss," and he !jlaid, "We discussed some other cases." You
made your objection and I sustained it.
Mr. Caton: Well, I think it got to the jury, your Honor,
that he has been charged with .some other offenses.
The Court: l don't think that that is the conclusion which
necessarily is drawn from the answer of the accused to the
question. They discnssed other cases.
Mr. 'Caton: All right, note my exception, your Honor.
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The Court: Exception noted.
Mr. Caton: On ·the ground that other cases
would necessarily be other charges.
The Court: Westry, in your answers to Mr. Simpson's
questions, do not mention anything about any other cases.
The Witness: All right, sir.
The Court : That has nothing to do with this case. This
is one case and that is all we are interested in.
The Whi.ess: Yes, sir, but I didn't know. He asked me and
I was telling the truth.
The Court: That is all right, I know you didn't, but I just
want to make sure that you do understand so it won't happen
again.
The Witness: All right, sir.

·page 212

~

(In Court).
By Mr. Simpson:
Q. So, then, Westry, while you and Lieutenant Davis were
in this room, and you talked to him about a watch, you also
talked to him about ten dollars, didn't you T
A. That· is correct.
Q. And you told him-I am going to ask you what did you
tell him about the watch T
A. I told him I kept the watch.
page 213 ~ Q. And that you wore the watch T
A. That I wore it.
Q. That I changed the band on the watch?
A. That is right.
Q. And that you changed the band on the watch shortly
after you got it off of him T
A. No, sir, it was months later.
Q. Months later?
A. About a month and a half, I suppose, something like
that.
Q. A month and a half later?
A. Something like that.
Q. But you told Capps that you were going to change
the band on the watch, didn't you?
A. No, sir. I never said anything to him about the watch.
Q. You heard him testify to it, didn't you T
A. He asked me where did I get the watch from.
Q. That is when you all were down here in the drive-in T
A. No, sir.
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Q. Were you in the drive-in at the time with him when
you cashed a ten dollar billY
A. No, sir.
Q. You weren'U
page 214 ~ A. No, sir.
Q. But you did get a ten dollar bill off of him T
A. No, I didn't take it off the fellow.
Q. Where wa!!l it Y
A. After he pulled the car off of the hard surface road, we
took the body out of the car and drug it to the first wooded
area place where we first left the body, and o:p. our way back
after he suggested that we leave because the dogs were barking and making too much noise· and people might wake up in
neighborhood, so we got in the car and w.e left, drove the car
back to the house like I said, got out of the car. We ran most
of the way. Part of the way, we walked, and we moved the
body this time. So we decided to take our shoes and just rub
over his car tracks where he had pulled up in the dirt road,
and the ten dollar bill was laying there and it w~s damp where
dew had fell and the watch was laying there, and I picked up
the ten dollar bill and the watch.
Q. Now, a wrist watch was laying off the man, right?
A. Yes, sir.
Q. And the body was laying there and this wrist watch
was laying off and you were kicking up the dirt, right Y
A. It was laying not exactly where he come out of the car.
Q. It was, I say, about from the distance where
page 215 ~ we pulled him out of the car to the .side of the
_
road, the shoulder of the road, you know, where
you get back on the hard surface.
Q. I am not trying to confuse you. I just am really trying
to find out.
A. You have a picture there. I could show you.
Q. Tell me where it was that you found this watch. Was it
after you had moved him to the second placeT
A. No, sir, when we took him out of the car for the first
time.
Q. WhaU
A. When we took him out of the ca.r for the first time.
Q. Right after the shooting, and according- to what you
say, you both went down, right? You both put him in the carT
A. That is correct.
Q. And you both took him out of the carT
, A. That is right.
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Q.
A.
Q.
A.

And you both pulled him back into the woods 1
We both pulled him in the woods.
Together 1
That is right.
Q. And back in there, is that when you found
page 216 ~ the watch 1
A. When we took him out of the car.
Q. When you took him out of the car?
A. Yes, sir.
Q. Now, let's see here. I just really want to know. I don't
want to prolong it, but we have got a picture here. It is the
general area where the body was, where the car was stopped
some place down in this area and the body was taken out.
And .then you found this watch 1
A. The watch wasQ. I want to know where the watch was found.
A. The watch was along in here somewhere. Right in this
area here, almost back to the hard surface of the road.
Q. T·he watch was found 1
A. Yes, sir.
Q. Where was the ten dollars found. Sam 1
A. The ten dollars was right up where we. pulled him out
of the car, you know, where the door opened to pull him out
of the car, his two door car.
Q. Well, let's come down here and let you mark this on
here so we will know.
Mr. Caton: Your Honor, does it make a whole lot of difference¥ I p1ean, it looks to me like we are going intq-I
mean, he is cross examining, but to detail exactly where the
· wat(}h was found, and the money, is that material
page 217 ~ or relevant to this case~ There is no evidence
other than his testimony as to where it wail at all.
It is certainly not an inconsistent statement, your Honor. He
is the only one·that has told anything.
Mr. Rimpson: I have got him on cross examination. I think
it is right.
·
Mr. Caton: Is it necessary to put the hole in the picture
and all this f
The Court: It may be material. I overrule the objection.

By Mr. Simpson:
·Q. Come over; Sam, and show us where you say you founrl
the watch.
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80/fn. Westry.
A. I didn't say exactly. It was along in here somewhere.
Q. Take this, if you will, and punch a hole. where you say
you found the w:atch.
A. It was in this area here.
Q. That area YJust punch a hole right in there.
Now, you show us the area where you found the ten dollar
bill.
A. Well, the car was pulled-the picture don't show it
clear enough, I don't think, because he pulled the car,.I would
say, about four feet from here to where the bumpage 218 ~ per was.
Q. Show us.
A. It was up farther. You don't have it on the picture.
Q. Well, it would be up in this direction so we can put an
arrow.
A. He drove up in the lane.
Q. He drove up in this laneY
A. Yes, to clear it off the hard surface.
Q. Punch a hole in the picture over ori the side of the picture indicating that was the general area where the ten dollars was found. The general area of it.
Now, you stand right here, and where was the watch
found?
A. Somewhere alon,g there.
Q. That is marked where a watch was found by Westry,
and this is the general area where the ten dollars was found,
right?
A. Yes, sir.
Mr. Simpson: Your Honor, I have marked the two of them.
One of them is where the watch was found by Westry. The
other is the general area where the ten dollars was found by
Westry, as he has indicated to the jury.
The Court: That is on Commonwealth'~'~ Expage 219 ~ hibit 9?
Mr. Simpson: Seven,. your Honor, if I am
right.
The Court: Yes, sir, Commonwealth's Exhibit 7.
By Mr. Simpson:
Q. So now you had the watch and the ten dollars. You heard
something- about the body being discovered, didn't you Y ·
A. Yes, sir.
·
Q. You. knew about itt
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Sam Westry.
A. I heard about it. It was on a Monday, I think it was .
. Q. You didn't find out about it until Monday?

A. It was a Monday.
Q. After you found out about it, you took the watch and
threw it down a sewer in Norfolk, didn't you?
A. In Norfolk?
Q. Yes.
A. No, sir.
. Q. You deny that?· You didn't do that, did you?
A. No, sir.
Q. What did you do with it?
A. I threw it-I was riding along on a bus and I threw it
off in some water. That was the way I told them. I didn't see
any sewer.
page 220 ~ Q·. Didn't you tell Lieutenant Davis, you heard
him testify, that after the news broke and the
body had been found, and you knew you had something to do
with it, and you were walking along with a wrist watch on
that you knew came from this man, and Lieutenant Davis
testified that you told him that you had thrown it down a
sewer?
A. No, sir. I told him I throwed it in a body of water. I said
it was in a puddle of water.
Q. In any event, Sam, when you had driven up to this
general area there, the body was in the car and the muffler
was making a lot of noise, is that right?
A. When?
Q. I am talking about after the man was shot, and according- to what you say, the body was put in the car?
A. That is right.
Q. And he drove it, from what you say?
A. Yes, sir.
Q. And you drove on up there where the body was first put
and the dogs were barking. That is when the dogs were bark~~

-

A. They started making noise after we got up there.
Q. Then you ffOt out of there in a hurry, didn't you?
A. No, we pulled the body from the car and put it in the
wooded area.
page 221 ~ 0. Did you leave the motor running on the
car?
A. Yes, sir.
Q. And it was a loud muffled
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Sam W estry.
A. Two of them were on there because they made him take
the car off the road after they started investigating.
Q. But the dogs started bar~ing when they heard the muf.
fler, didn't they~
A. I guess it 'bad to be from them making noise.
Q. Well, you were the one that said something about dogs
barking now.
Mr. Caton: Your Honor, I object to these questions. They
are argumentative. He said the muffler caused the dogs to
bark. Does he know the answer to that~ All these are argumentative questions.
The Court: Mr. Simpson, is it material~ Does he know
what caused the dogs to barkY
Mr. Simpson: Well, Your Honor, he has stated, and it's
in his statement, and he testifiedThe Court: What is the materiality of it, Mr. Simpson Y
Mr. Simpson: Well, your Honor, it has a bearing on it and
it wouldn't take too long to conclude this phase of it.
By Mr. Simpson:
Q. But the motor was left runnin,j; on the car
when the body was taken into the woodsY
A. Yes, sir. I knocked it out of gear and left it running.
Q. So you got out of there, is that rightY
A. After we put the body ~in the woods, the dogs were
barking, so we left.
Q. So that is why you went all the way back, that is why
you ran back, to move the body because the first time the
body was placed there, it wasn't far enough away, is that
right? That is why you went back the second time~
A. Is that why we went back the second time Y
Q. Yes. In other words, if you weren't in a hurry on the
first occasion, why didn't you stay there YWhy did you leave
in the car, drive all the way back to your house, and then run
half the way and walk half the way a mile and eight tenths?
A. I just explained it to you. The dogs were barking and
he suggested that we leave.
Q. That is right, and that is why you got out of there. So
when you drove up there, the car was making the noise Y
A. That is right.
Q. With the mufflers T
A. Yes, sir.
page 222

~
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801m W estry.
Mr. Simpson: So you were in a hurry.

•

•

•

•

•

•.

•

•

•

•

page 225 ~

Mr. Simpson: What I am going to do, we will take Sam
Westry's own statement, and let's take it and just give a
little thought to it and apply just a little common sense and
we can .see without any doubt what actually happened because
the statements of the two men are almost identical right up to
the time that the shot was :fired.
Now, here is what the statements say. Now, I am going to
read from what Sam W estry said. Now, bear in mind, now,
that it's true that insofar as maybe any motive is concerned,
that\ Capps wa.s the one because he was upset by Harmon
coming i:q there. That's in the statement. The fact
page 226 ~ is that he went around-it's in Capps' statement
-to W estry. He knew W estry and he knew the
type of man W estry was, too. So he takes this man around
there to get him worked over. Now, that is in Capps' own
statement, and we go right on it. We are not here defending
Capps. We are P.rosecuting Westry. Capps comes up another
time.
But we are determined what to do with Westry, not to let
him come in here and lie his way out. He said, ''So T said
that I was going by Sam's house to get Sam to teach him
not to be breaking into people's houses." He knew what kind
of a man W estry was.
Mr. Caton: Your Honor, I object to this line of argument.
The Court: Gentlemen of the jury, let the Court instruct
you that-the objection is overruled.
Mr. Caton: Note my exception, your· Honor, ~n the ground
that the defendant's character has not been put in issue in
this case.
The ·Court·: Gentlemen, in the argument to the jurv, counsel is allowed considerable latitude in the arg-ument to present to you their theory of the case, conclusions which they
feel may be drawn by you as justified by the evidence. Argument is not evidence. You may accept or reject any theories

~am
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presented by either counsel in the case; It is simpage 227 } ply argument and you draw your own conclusions from. the evidence.
Mr. Caton: Exception on the ground previously stated.

•

•

•

•

•

The Clerk: We, the jury, find the defendant guilty of
murder in the second degree and fix his punishment at twenty
years. Signed, C. H. Nelms, July 2nd, 1964. So say you all,
members of the jury 1
The Jury: Yes.

•

•

•

•

•

Mr. CJ.aton: Your Honor, the defendant makes a motion to
set aside the verdict as being contrary to the law and the
evidence.
The Court: The Court overrules the motion. I think that
the jury was J)roperly instructed. I think it was a question for
the jury to determine, which they have done.
Mr. Caton: All right, sir. Of course, note my
page 228 } exception on the grounds that there is no evidence before the Court with which they could
have found the verdict of murder in the second degree.
The Court: Sam W estry'
The Defendant: Yes, sir.
The Court: Stand up. The Court is now ready to pass
sentence on you. Before doing so, is there anything you wish
to say?
T'he Defendant: No, sir.
The Court: In accordance with the verdict of the jury, the
Court sentences you to twenty years in the State Penitentiary.

•

•

•

•

•

The Court: Dictate them rig-ht now, and let the record
show that counsel for the defendant, through his motion to
strike the Commonwealth's evidence for the reasons stated
in the same motion, at the conclusion of all the evidence, renewed the motion to strike for the reasons set forth in the
same motion made at the conclusion of the Commonwealth's
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evidence, which motion was overruled by the Court for the
same reasons.
page 229 ~ Mr. Caton: Would you also, your Honor, put
in the record my exception to the Court's ruling
that I could not read to the jury the entire answers to the
bill or particulars.
·.
The Court: All right, sir. Let the record show that counsel
moved the Court for leave to read the entire bill of particulars
filed by the Corrimonwealth to the jury, which motion was
granted by the Court in part by permitting the reading of the
answers set forth in Paragraph One of the bill of particulars
filed by the Attorney for the Commonwealth, but not the
answers to the other questions since they simply referred to
the answer in ParagTaph One, to which ruling of the Court
the defendant excepted.
Mr. Caton.: On the ground that was part of the record.
part of the indictment, and it was proper: to be read to the
~~

.

The Court : As the Court explained to counsel, in the
opinion of the Court, it would only serve to confuse the jury
and would not serve any other purpose.

page 230

~

•

..

•

Exceptions to Instructions :
Mr. Caton: The defendant excepts and objects to granting
of Instruction 7 on the grou:n,d that there was no evidence
before the Court that the defendant, Sarp. Westry, had agreed,
planned or designed to do any harm to the victim, ·Robert Edward Harmon, and that an instruction accordingly was improperly granted, and that the wording, "Designed to do
bodily harm to the victim," is not sufficient, and that it should
elaborate as to what the desigri. or the plan tbat had been
agreed upon by the parties.
The defendant excepts to the Court's granting- of Instruction Number 5 on the ground that it was not offered by the
defendant as the defendant was not concerned as to how the
;iury would consider the evidence of his prior conviction
a
felony and having been submitted by -the Commonwealth,

of
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given for the purpose of underlining the fact that the defendant had, in fact, been convicted of a felony, and, further, his
competence to testify was never questioned.
Mr. Wright: The defendant excepts to the
page 231 ~ granting of Instruction Number 9 offered by the
Commonwealth on the ground that it is ambiguous, confusing and ineptly drawn, particularly the last
sentence thereof.
Mr. Caton: The defendant excepts to the refusal of the
Court to grant Instruction Number C in the terms as presented, and that the additions to the instruction tend to confuse the jury since it has them refer to another instruction,
Number 7, and that the instruction as previously submitted,
that is, the typewritten part of the instruction, is proper as it
is.
The defendant excepts to the refusal of the Court to grant
either Instruction E-2 or H-1 on the ground that the law regarding independent action by the defendant and Herbert Lee
Capps was in no way explained to the jury, and that the defendant was entitled to have an instruction on the subject if
they chose to believe the defendant, that he was acting entirely independently from Herbert Oapps at the time of the
shooting.
The defendant excepts and objects to the Court's refusal
to grant Instruction Number H-2, which has to do with advising the jury with regard to the law concerning
page 232 ~ an accessory after the fact, which was the theory
of the defendant's testimony, and had the jury
chosen to believe the defendant, they were left without being
advised as to the possibility of conviction of this as an alternate o:ffens.e.
The defendant objects to the refusal of the Court to grant
Instruction E-1, having to do with the motive, which said
instruction has been approved in the case of V augha;n. v. Commorvwealth, 85 Virginia, and has been discussed, and by
dictum appears to approve the instruction in Orange v. Commonw•ealth, 191 Virginia.
The defendant obiects to the refusal of the Court to grant
Instruction C-1 on the ground that while Instruction Number
A primarily discusses the presumption of innocence, Instruction C-1 concerns itself primarilv with the law of reasonable
doubt, ·and the defendant should have been entitled to have
thiR instruction elaborate the law in this area.
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DEF. EXH. 3.
6j30j64.
March 10, 1964
Police Headquarters
I, Sam Westry, Jr., do hereby make the following statement
to Detective Sergeant R. C. Davis, who I know to be a Police
Officer of the Virginia Beach Department of Police. I make
this statement of my own free will and accord. I know that
I do not have to make this statement and that any statement
I make can be used for or against me in court. I am making
this statement because I want to tell the truth.
·
What is your full name~
Sam Westry.
What is your address~
617 North Oceana Boulevard.
What is your d1:1te of birth~
23rd of June, 1940.
Q. Did you go to school, if so, how far~
A. Stopped at the llt'h grade.
Q. Where did you attend school~
A. Princess Anne Training School. I went to school m
Washington a couple of years, Brown Junior High.
Q. What is your mother's name~
A. Martha Westry.
Q. Sam, on November the 27th, during the early morning
hours, a person known as Robert Harmon wa:s shot and killed.
Will you relate to me what you remember or anything that
vou know about the death of Harmon~
· A. Well, I didn't know the exact time, but it was after 3 :00
A.M., it was late. I was home in the bed and I heard Capps
when he drive up because he pulled up in my drivewa~'·
Q. Let me interrupt at this point. Where was your hom!'
at that time and what was Capps' full name.
A. 472 Old Virginia Beach Road. Capps' namP, as I know
it; is Herbert Capps.
Q. When you speak of 472 Old Virginia Beach Road as bPing your home, is that the green 'house that yon indicated to

Q.
A.
Q.
A.
Q.
A.
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me yesterday as being the place where all of this took place!
A. Yes.
Q. And then what happened T
A. It's exactly like I say, Capps pulled up in my driveway
and I heard his car door shut ~nd next he was on my porch
knocking on the door, so I answered the door and he come
in into my bedroom, so he asked me where were my gun. I
asked him why and what was wrong. He said nothing much
just some problems he wanted to solve, he say there wouldn't
be nothing to it so I looked in the drawer, got the pistol, and
I gave it to him, so after I gave him the pistol and he stepped
out of the house and I slipped into my shoes and pants and
then went out to his car. It was dark and this fellow, I couldn't
see him, but he was cussing, he said, "fuck it man, do what
you want to do", so Capps said, "no baby you were wrong
for breaking in the house anyway", so the fellow started to~
wards Capps and I grabbed for Herb's arm and said don't
do it here man somebody will wake up in the neighborhood
and by that time, the fellow had grabbed Capps and the gun
went off once and the fellow grabbed himself in the chest and
he spinned around up against Herb's car, from
page 2 ~ there, into the ditch and balled up and when I
looked, Capp-s was standing there with the gun in
his hand.
Q. How many times was the gun fired at that timeT
A. I think it was twice.
Q. Do you know whether or not one of the bullets hit anything else other than the boy?
A. The bullet hit a piece of chrome on the left hand side
below the windshield.
Q. Then what happened?
A. His hands were hanging down. So after I walked to the
fellow and pulled him over he didn't move or anything so I
said, "Lord Herb I'm scared man", I said, "I believe he's
dead anyway beca-qse he won't move", I said, "get his body
out of my yard before somebody comes by here". So, we
picked the body up, put it in Capps.' car and we left and we
went back to Old Virginia Beach Boulevard, across Birdneck
Road and made a left on Woodlawn Avenue and Capps. pulled
hiR car in the la:ne just enough to clear it off the road, that's
the lane I showed you yesterday, so I asked him what was
he gonna do. He. said, get the body out of the car, so we got
out of the car and pulled the boy from out of the back seat
nncl drug it about forty yards into a wooded area and Capm~ .
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left his car running. The dogs begin to bark because he had
illegal mufflers on there, r!'lal loud mufflers, and ,so I say I'm
ready to go so we got into his car and on the way out, Capps
say that we couldn't leave the body there anyway, so he suggested that we drive his car back to my house, parked his
car in my back yard, and then we run most of the way back
where we had put the body and then we moved it from there
on down further near where we buried it. I had his left arm
and Capps had is right arm, so day was beginning to break
and I said, "I'm leaving here man before somebody sees
me back here", so on further up in the day, which was on that
Sunday, he come by my house with his mother in the car and
asked me if I wanted to ride down to Princess Anne with
him to take his mother to see Napoleon Capps, which is his
brother, so I said yes and after we got down here, his mother
got out so I asked Capps what he think would happen if they
found that body hack there. He said he wasn't going to worry
about it because nobody didn't see the fellow get into his
car. Then I asked him again what did it all happen about. He
said that the fellow broke into the house and he didn't know
who it was, it scared him, and I said, "Herb, this is a serionl'l
thing man", I said, "you shouldn't have shot him", and so
h.e rubbed his hands over his face and then he say. ''well
maybe we should go back and bury the body", and t.hen that
night, which was that Sunday nig4t, about dark, he came back
with his grandfather's car, I think it's his grandfather's car,
it's a 57 Fo.rd station wagon, he had shovels in the car. I asked
him what was wrong with his car, he said it bad loud mufflers
and one thing and that he couldn't lay the long handled shovels down in the back so no one could see them and besides that
if the police did stop him, his grandfather used the car to haul
tools in anyway, and from there we left and went back to the
body and then;like I showed you yesterday, we dug the grave
for the body in that sandy area and when we went to the
marsh area where we left the body, it was stiff, I think his one
arm was stiff, and we pulled the body back to the grave and
put it in there and buried it by putting sand back over it and
then we left and on the way out, it was a pair of black pants,
dark anyway, I didn't know if they were black or blue, so
Capps say, ''get the pants cause you never know how the
neople work, could be :fingerprints on them", so I grabbed
the pants and on the way back on Woodlawn Avenue, I put
the pants in the drain pipe that I showed you yesterday. He
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drove back to his house and got out of the car,
changed shoes, and then carried me home. Wait a
minute, first, before he took me home, he rinsed
the sand off the shovels and slid the shovels under the house
and then carried me home.
Q. When or where was the gun put?
A. The gun was thrown into the water after we had driven
his car back to my house gone back and moved· the body to
the marshy area and then, when we walked back home, we
threw the gun into the water.
Q. What water?
A. It's not too far from Herb's house, where I showed you
yesterday, it used to b'e a sandpit.
Q. I show you a .32 caliber Lebel, Italian made, revolver
with no barrel, bone grips, containing three spent cartridges
and one live round, this gun bearing serial number 1087, and
I ask you if this is the gun used to shoot the boy and where
the gun came from?
A. This is the gun I give him and it come from London
Bridge Gun Shop where I showed you.
Q. Is this the gun that was thrown overboard?
A. That is the gun that was thrown overboard.
Q. Is this the gun that was used to shoot the boy?
A. That's the gun I had when Capps asked for it and that's
the one I gave him just before he shot the boy.
Q. What happened to the barrel?
A. It was thrown in also, it was already loose, it's a screw
in barrel I think and the pin had come out or something.
Q. Did the body bleed on anything in Herbert Capps' car
and if so, is the blood still there now?
A. Well, that Sunday morning when he come by and asked
me to ride with him to take his mother to visit Napoleon
Capps, he had mentioned that there was blood on his floor
mats in the back but he say that he had cleaned it up before
it g-ot ·hard on there.
Q. Where was Napoleon Capps that Sunday when his
mother visited him at Princess Anne?
A. He was serving time in jail.
Q. Has Herbert Capps ever dis<!ussed this with vou recently. since the body was discovered on February 9th?
A. Well, when you all :fi_rst started questioning- him, he come
to me and said that they had picked him up and even said that
thev had stopped him and told him to take his car off the road
and that's all.
page 3

~
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Q. Is there anything else that you can think of, at this time,
that might bring out the truth in this matter!
A. There is nothing els.e that I can think of except that he
also mentioned something about the people had picked up
Ernestine. I told him, I say, "I am scared man" and he say
don't worry about it he would handle it, and that's all.
I have read the above statement consisting of three pages
and swear it is my statement and is the truth.
SAMWESTRY.
Witness:
Sgt. R. C. Davis 3/10/64 12:40 P.M. Jane W. Agin
A Copy-Teste:
H. G. TURNER, Clerk.
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