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1987.

BEFORE THE SEVENTH DISTRICT COMMITI'EE
OF THE VIRGINIA STATE BAR
Virginia State Bar,
Complainant

v.

VSB Docket #87-0497

Elton Eugene Gunter,
Respondent

Serve:
Elton Eugene Gunter
The Kent Building
P.O. Box 1750
Winchester, VA 22601

CHARGES OF MISCONDUCT
Comes now the Virginia State Bar, by counsel, Rhetta M. Daniel,
Assistant Bar Counsel, pursuant to the Rules of Court, Part 6,
§

IV: 'f 13(B)(5) (b), and hereby serves upon the Respondent as the Charges

of Misconduct the following:
1.

The Respondent, Elton Eugene Gunter, has been and is duly licensed
to practice law in the Commonwealth of Virginia.

2.

On

3.

At the time Elton Eugene Gunter was engaged to represent Jack Nelson
Zirkle, Jack Zirkle was residing with his wife, Billy Tremer Zirkle,
at Route 2, Box 73, Edinburg, Shenandoah County, Virginia.

4.

Jack Zirkle requested Elton Eugene Gunter to retain the services of
a private investigator to investigate suspected activities of
Zirkle's wife, Billy Tremer Zirkle.

or about May 15, 1984, Elton Eugene Gunter was retained by Jack
Nelson Zirkle to represent Zirkle in a domestic relations matter.
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5.

During May 1984, Elton Eugene Gunter contacted Dennis Baker
Sirbaugh, a private investigator, and introduced him to Jack Nelson
Zirkle.

6.

Dennis Baker Sirbaugh was retained by Jack Zirkle as a private
investigator for Jack Zirkle, but Sirbaugh's services were billed
through Elton Eugene Gunter's law firm.

7.

During a meeting between Elton Eugene Gunter, Dennis Sirbaugh and
Jack Zirkle, a discussion ensued concerning the possible use of a
-recording device to intercept the telephone calls of Billy Trerne~
Zirkle and it was decided that a recording device would be installed
on the telephone located in the residence of Jack Zirkle and Billy
Tremer Zirkle, husband and wife.

8.

On or about June 16, 1984, relying on the judgment, instructions and
advice of Elton Eugene Gunter, Dennis Baker Sirbaugh installed a
recording device on the kitchen telephone in the residence of Jack
Zirkle and Billy Tremer Zirkle.

9.

Dennis Baker Sirbaugh was instructed by Elton Eugene Gunter to
review the tapes of recorded telephone calls and to report any
pertinent information to Elton Eugene Gunter.

10.

Dennis Baker Sirbaµgh did, thereafter, make certain written reports
to Elton Eugene Gunter about the recorded cpnversations of Billy
Tremer Zirkle.
.·

·11.

After the recording device was removed from the Zirkle residence,
Elton Eugene Gunter, in a memo to Jack Nelson Zirkle, dated July 24,
1984, recommended to Jack Zirkle that the recording device be
reinstalled to secure possible evidence of adultery and. morP
importantly, to secure direct input from Billv Trerner ZirklP
reqardinq tier settlement negotiations a~ they were discussed by her
with other persons. However, the recording device was never
reinstallea.

12.

On or about July 28 or 29, 1984, the use of the recording device was
discovered by Billy Tremer Zirkle when she reviewed some memos to
and from Elton Eugene Gunter which she found in her huzband's
vehicle.

13.

On or apout February 4, 1986, Elton Eugene Gunter was tried by jury
in the Circuit Court of Shenandoah County in Commonwealth v . Elton
Eugene Gunter, Docket No . 1977, on the charge. that he did,
. . . unlawfully and feloniously conspire, confederate
or combine with one Dennis Baker Sirbaugh either within
or without this State to commit a felony within
Shenandoah County, Virginia, to-wit endeavor to
intercept a wire, or oral corrnnunication as prescribed
in Section 19.2-62 of the Code of Virginia of 1950 as
amended. Said conspiracy being in violation of
Section 18.2-22 of the Code of Virginia against the
peace and dignity of the Commonwealth.
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14.

Elton Eugene Gunter pled "Not Guilty," and on or about February 5,
1986, Elton Eugene Gunter was found "Not Guilty."
Such conduct by Elton Eugene Gunter constitutes Misconduct in

violation of the following Disciplinary Rules of the Virginia Code of
Professional Responsibility, effective October 1, 1983:

DR 1-102 Misconduct
(A)

DR 7-102
(A)

. DR 7-103
(A)

A lawyer shall not:
(1)

Violate a Disciplinary Rule or knowingly aid another to
do so.

(2)

Circumvent a Disciplinary Rule through actions of
another.

(3)

Commit a crime or other deliberately wrongful act that
reflects adyersely on the lawyer's fitness to practice
law.

(4)

Engage in conduct involving dishonesty, fraud, deceit,
or misr~presentation which reflects adversely on a
lawyer 's fitness. to practice law.

Representing a Client Within the Bounds of the Law.
In his representation of a client, a lawyer shall not:
(7)

Counsel or assist his client in conduct that the lawye r
knows to be illegal or fraudulent.

(8)

Knowingly engage in other illegal conduct or conduct
contrary to the Disciplinary Rules .

Communicating With One of Adverse Interest.
During the course of his representation of a client a lawyer
shall not:
(1)

Corrununicate or cause another to communicate on the
subject of the representation with a party he knows to
be represented by a l awyer in that matter unless he has
the prior consent of the la\.Jyer representing such other
party or is authorized by law to do so.

- 3 -
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Wherefore, the Virginia State Bar by counsel, prays that the Seventh
'
District Corranittee of the Virginia State
Bar consider the evidence and the

applicable rules and determine the proper disposition to be made of the
matter under the provisions of the Rules of the Supreme Court of Virginia,
Part 6 , §IV: 11 6,

et~·

SEVENTH DISTRICT COMMITTEE
OF THE VIRGINIA STATE BAR

By~l\\Th;
~
Rhetta M. Daniel
Assistant Bar Counsel
Rhetta M. Daniel, Esq.
Assistant Bar Counsel
Virginia State Bar
801 East M~in Street
Ross Building, Tenth Floor
Richmond, Virginia 23219

'·

CERTIFICATE
I certify that I have this

2-3~ day of

J une, 1987 , mailed by

certified mail, return receipt requested, a true and correct copy of the
Charges of Misconduct and Notice of Hearing to Elton Eugene Gunter, the
Respondent, a t The Kent Building, P.O. Box 1750, Winchester, Virginia
22601, his last address of record with the Virginia State Bar.

~~~·.~
Rhetta M. Daniel
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to the adverse part y and say, are you represented b y

2
3
4

5
6

7
8
9
10
11

12
13

14
15

16
17

18
19

20

an attorney?

I represent y our husband .

23

w~ :;

ne v er done in this case.
That would be a normal course of conduct if
negotiations were the intent.

But in this case,

the

Bar's position is, Mr. Gunter had the i n t ent of
obtaining information from .•• directl y from the
adverse party by improper means to benefit his client
without the ad v erse part y knowing that he had that
i nformation, both in June and July when the recorder
was put in

plac~,

was in place

put in place again,

~nd

migh t ha ve been

if this lady hadn't disco ver ed it

and that's what that July 24 ·memo says.
That's the only qualification Mr. Gunter placed
in that July 24 memo was,

if she doesn ' t discover

telephone sur v eillance in the next wee k,

w

the

i 11

recommend that it be reinstalled to obtain
information about her settlement negotiations.
I give the case to y ou for your consideration.
<WHEREUPON,

the Committee retired to deliberate.)

21

22

That

CHAIRMAN LANDESS:
proble ms of the Bar Rules is they ha v e

One o f

the

lots of

sections and subsecti ons so if y ou wi ll pl ease bear

COUi\'T Y COURT REPORTERS. l ~C.
8. n.:1~ u·rnl

Pr,tfl l ,111 11 J I fh ·poru:rs
0

( l·n llil·J V1oh·n ·1 c.·, hnh. i:.1n!ii

5
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with me.
2
3
4

5
6

7

Th€ Committee has met and considered all
evidence that was presented today.
of the Committee that

12
13

14
15

16
17

the charges of misconduct by

7-102 and 7-103 should be dismissed pursuant to
RDP3E4f18iii.
MRS.

DAN I EL:

Could y ou read

that again?

10
11

It is the opinion

the Bar under Sections Disciplinar y Rules Number

8
9

the

CHAIRMAN DANIEL:

That's

RDP3E4f18iii, which is basically that the e v idence
does not satisfy a clear and convincing standard that
the Rules have been violated.
It is further the opinion of the Committee that
the evidence presented does establish a violation by
the Respondent of Disciplinary Rufe 1-102,
specifically A4,

that "A lawyer shall not engage in

18

conduct involving dishonesty, fraud, deceit or
19

20
21

22

23

misrepresentation which reflects adversely on a
lawyer's fitness to practice law."
Having made those findings,

it is my

understanding that the Committee needs to consider
what record,

if any,

the Respondent has wi th the Bar

COUNTY C O UKT REPO RTERS. l>:C.

6

Kt·i,:1'1l· rl·d Ptt•rt·;, , hm:J I l<q>1 H 1t.·r,

Ct.·rtdic.·tl \'itlnt Tt·, luut 1:.. n ..

I'
·I
I
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before the time of the determination of the
2

disposition of this case.

3
4

5

MRS. DANIEL:

dismiss 1-102 Al, 2 and 3?

CHAIRMAN LANDESS:

7

MRS. DANIEL:

13

14
15

16
17
18

19

20
21

22
23

Under the same

CHAIRMAN LANDESS:

That's

correct.

11
12

Yes.

subsection?

9

10

that ' s

correct and I take it that you made the decision to

6

8

Yes, sir,

MRS . DAN I,EL :

Than k you.

· The Bar has two public reprimands that
given to Mr. Gunter in . the past.
and i t ' s dated December 12,
1971 and

1969.

ha v ~

bee n

One is from 1969
The other is from

'72, because the case was appealed to t he

Virginia Supreme Court and remanded ·and the
imposition of penalty,

if y ou will, was imposed on

July 25th, 1972 in the matter.
I have one copy of each decision, unfortunatel y ,
to give to the Committee.
multiple copies,

I was suppose d to ha v e

I don't have them, but I will

present those to the Committee.
In the 1969 case, which is in th e Co r.porati-0n

COL:-\TY COURT REPORT ERS. 10!C.
}\'-·Ch l t."rt·J

Pr. tft.·~, 1 0 11:.ll H1.: pt ,rl l"f'

Ct·r11ricJ \ "1"Jt.·u

1n. hni l1:.111~

7
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Committee consider the dates on those and the rather

2
3

substantial

interveni~g

present time.

4
5

6

CHAIRMAN LANDESS :

9

10
11

12
13

14

<WHEREUPON,

the Committee retired to deliberate.)
CHAIRMAN LANDESS:

17
18

19

misconduct in violation of Disciplinary Rule 1 -1 02
Sub A, Sub 4, should be certified by this Committee
to the Discipliriary Board of the Bar.
I want to thank everyone here for their
cooperation and help in seeing this through as
expeditiously as possible.
MRS. DANIEL:

22
23

Mr . Landess,

i 't • s necessary for you to put on 'the record the
factual paragraphs of the charges or delete any
factual paragraphs of the charges that you do not
want certified.

20
21

CHAIRMAN LANDESS:

·· ~ ,

\

"

I'm not

sure I understand what you mean, Mrs. Daniel, b y the
factual paragraphs.

Are y ou talking about t he DR' s

themsel v es?

CO L :\TY COU RT REPORTERS. l ~C.

8

It is the

opinion of ' the Committee that the charges of

15

16

The

Committee will retire again.

7
8

period between that and the

l\.q.: 1 ~ l•: rt.:d 1'hi1°t·~ ~ au1 :d J<t: pu r it· r ~

Cc: rt ii 1n l \'idn1

r t" \

hn h 1:11"

VIRGINIA;
IN THE CIRCUIT COURT FOR THE CITY OF WINCHESTER

VIRGINIA STATE BAR, EX REL THE
SEVENTH DISTRICT COMMITTEE,
Complainant

CIRCUIT COURT CASE NO. 88 -L-1 28
VSB DOCKET NO. 87-0497

v.

ELTON EUGENE GUNTER, ESQ.
Respondent

SERVE:
ELTON EUGENE GUNTER, ESQ.
The Kent Building
P. o. Box 1750
Winchester, VA 22601
(City of Winchester)

&

ELTON EUGENE GUNTER, ESQ.
% Holmes c. Harrison, Esq.
606 South Main Street
Harrisonburg, VA 22801
and
% Lewis M. Costello, Esq.
P. o. Box 2740
Winchester, VA 22601

COMPLAINT
TO THE HONORABLE JUDGES OF SAID COURT:
Comes now the Complainant, the Virginia State Bar, b y
counsel, and files this Complaint pursuant to the Rules of the
Supreme Court of Virginia, Section IV, Part Six, Paragraph 13(C)
and Sections 54-74 and 54-76, Volume 11, Code of Virginia (1988
Replacement Volume).

In support of the Complaint, the Virginia

State Bar states as follows:

9

A.

A copy of the Certification of the Seventh District

Committee and a copy of the Charges of Misconduct heretofore
served on the Respondent, Elton Eugene Gunter (hereinafter
Gunter), are attached hereto and incorporated herein by
reference.
B.

The Respondent, Gunter, has made a timely demand on the

Virginia State Bar requesting that the Charges of Misconduct be
heard by a Three-Judge Court pursuant to Section 54-74, Volume
11, Code of Virginia (1988 Replacement Volume).

Venue is founded

under the provisions of Section 54-76, Volume 11, Code of
Vi~ginia

c.

(1988 Replacement Volume).
In the Charges of Misconduct, the Virginia State Bar

charges that the Respondent, Gunter, engaged in misconduct as
follows:
1.

The Respondent, Gunter, has been and is duly licensed
to practice law in the Commonwealth of Virginia.

2.

On or about May 15, 1984, Gunter was retained by Jack
Nelson Zirkle to represent Zirkle in a domestic
relations matter.

3.

At the time Gunter was engaged to represent Jack Nelson
Zirkle, Jack Nelson Zirkle was residing with his wife,
Billy Tremer Zirkle, at Route 2, Box 73, Edinburg,
Shenandoah County, Virginia.

4.

Jack Nelson Zi rkle requested Gunter to retain the
services of a private investigator to investigate
suspected activities of Zirkle's wife, Billy Tremer
2

10

Zirkle .
5.

During May 1984, Gunter

con~acted

Dennis Baker

Sirbaugh, a private investigator, and introduced him t o
Jack Nelson Zirkle.
6.

Dennis Baker Sirbaugh was retained by Jack Nelson
Zirkle as a private investigator for Jack Nelson
Zirkle, · but Sirbaugh's services were billed through
Gunter's law firm.

7.

During a meeting between Gunter, Dennis Baker Sirbaugh
and Jack Nelson Zirkle, a discussion ensued concerning
the possible use of a recording device to intercept the
telephone calls of

.Bi~ly

·Tremer Zirkle; and· it was

decided that a recording device would be installed on
the telephone located in the residence. of Jack Nelson
Zirkle and Billy Tremer Zirkle.
9.

Dennis Baker Sirbaugh was instructed by Gunter to
review the tapes of recorded telephone calls and to
report any pertinent information to Gunter.

10.

Dennis Baker Sirbaugh did, thereafter, make certain
written reports to Gunter about the recorded
conversations of Billy Tremer Zirkle.

11 .

After the recording device was removed from the Zirkle
residence, Gunter, in a memo to Jack Nelson Zirkle,
dated Jul y 24, 1984, recommended to Jack Nelson Zirk le
that the recording device be reinstalled to secure
possible evidence of adultery and, more importantly , t o
3

11

secure direct input from Billy Tremer Zirkle regarding
her settlement negotiations as they were discussed by
her with other persons.

However, the recording device

was never reinstalled.
12.

on or about July 28 or 29, 1984, the use of the
recording device was discovered by Billy Tremer Zirkle
when she reviewed some memos to and from Gunter which
she found in her husband's vehicle.

13.

On or about February 4, 1986, Gunter was tried by jury
in the Circuit Court of Shenandoah County in
Commonwealth v. Elton Eugene Gunter, Docket No. 1977,
on the charge that he did,
. .. unlawfully and feloniously
conspire, confederate or combine
with one Dennis Baker Sirbaugh
either within or without th i s State
to commit a felony within
Shenandoah county, Virginia , to-wit
endeavor to intercept a wire, or
oral communication as prescribed in
Section 19.2-62 of the Code of
Virginia of 1950 as amended . Said
conspiracy being in violation of
Section 18.2-22 of the Code of
Virginia against the peace and
dignity of the Commonwealth .

14.

Gunter pled "Not Guilty" and on or about February 5,
1986, Gunter was· found "Not Guilty".

WHEREFORE, the Virginia State Bar, by counsel, states that
such conduct by Elton Eugene Gunter, Esq . , the Respondent,
constitutes Misconduct in violation of the following Disciplinary
Rules of the Virginia Code of Professional Responsibility ,
4

12

effective October 1, 1983:
DR 1-102
(A)

Misconduct.
A lawyer shall not:
(4)

Engage in conduct involving dishonesty,
fraud, deceit, or misrepresentation
which reflects adversely on a lawyer's
fitness to practice law.

WHEREFORE, the Virginia State Bar, et al., by counsel, prays
that this Court assume jurisdiction over this matter; issue a
Rule To Show Cause against the Respondent, Elton Eugene Gunter,
to come forth and show cause why his license to practice law in
the Commonwealth of Virginia should not be suspended or revoked;
certify the issuance of such Rule To Show cause to the Chief
Justice of the Supreme Court of Virginia;

con~ider

the evidence

and the applicable rules and determine the proper disposition t9
be made of thfs matter under the provisions of the Rules of the
Supreme Court of Virginia, Part 6, Section IV: .Paragraph 13(C)
and Sections 54-74 and 54-76, Volume 11, Code of Virginia (1988
Replacement Volume) .

THE VIRGINIA STATE BAR, EX REL
THE SEVENTH DISTRICT COMMITTEE

By:

{t:frJJV.bJui,J_
Rhetta M. Dal1lel
Assistant Bar Counsel

~i©fo5j\J .~i J
Rhetta M. Danie
Assistant Bar Counsel
Virginia State Bar

5
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Suite 1000
801 East Main Street
Richmond, Virginia 23220

AFFIDAVIT

COMMONWEALTH OF VIRGINIA
CITY OF RICHMOND, to wit:
This day Rhetta M. Daniel, Assistant Bar Counsel for the
Virginia State Bar, appeared before me and made oath that the
foregoing

statem~nts

are true to the best of her rnowledge and

beli ef.

\

·
My Commission expires:

.3 / 3

\

fQ,· ,.\ 'i}QJ
,,} .' -:I~·~ s..J
· tary Publ i c
/ C\

~

.

CERTIFICATE
I certify that I have this /Z.Tlday of September, 1988,
mailed by certified mail, return receipt requested, a true and
correct copy of this Complaint with a true copy of the Charges of
Misconduct and the attached Certification of the Seventh District
Committee, to the Respondent, Elton Eugene Gunter, Esq., at The
Kent Bui l ding, P.

o.

Box 1750, Winchester, Virginia 22601, his

last address of record with the Virginia State Bar, a nd to Holmes
C. Harrison, Esq., 606 South Main Street, Harrisonburg, Virginia
22801, Esq . and to Lewis M. Costello, Esq . , P.
6

14

o. Box 2740

Winchester, Virginia 22601, co-counsel of record for the
Respondent .

~]1.~
n 1J:
Rhetta M. Danie~
Assistant Bar Counsel

7
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PLt:ASt: Rt:PLY TO ,

P . O. Box 1288
VIRGINIA STATE BAR

SEVENTH

DISTRICT COMMITTEE

Charlottesville, V
(804) 977-2500 22

PERSONAL AND CONFIDENTIAL

Executive Director
Virginia State Bar
Suite 1000
801 East Main Street
Richmond, Virginia 2l219

.

Re:

ViLginia State Bar, et al. v. Elton Eugene Gunter
VSB Docket No.
87-0497

To:

Executive Director

Following is the certification by the Committee of the
above-referenced matters:
I.

STATEMENT OF MISCONDUCT

Attached hereto are Charges of Misconduct for the above-referenced
matters which set forth the factual basis in numbered paragraphs, the
Statement of Misconduct and which set forth the Disciplinary Rules
deemed to have been violated by Respondent as are now certified by
the Seventh District Committee of the Virginia State Bar.
II.

TRANSCRIPT AND EVIDENCE

The transcription of the Seventh District Committee hearing
will be provided to the Virginia State Bar by County Court Reporters,
Inc., 30 South Cameron Street , Winchester, Virginia 22601, Attention:
Lorraine Gardner. The Virginia State Bar has the Exhibits recei v ed
at the hearing pertaining to and considered by the Seventh District
Committee in certifying the foregoing misconduct.

RSL/ew

16

Executive Director
Page -2

Date Executed:
AFF IDAVIT
COMMONWEALTH OF ~IRGINIA, AT LARGE
CITY / COUNTY OF · ,~· 1 ,- ..· .... .
This day : · . ,:-, '". , · "
'/, · ~/.. ,:"
appeared before me and
made oath that the foregoing statements are true to the best
of his knowledge and belief .

.1 ,

/.I'

I

/( .

/

Notary Public
••

My 'commis sion expires

cc:

,

•

1 .

:' .
I

.

/

19 . ~ / .
-,--

Elton Eugene Gunter, Esquire
Holmes C. Harrison, Esquire
Rhetta M. Daniel, Esquire

17
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VIRGINIA:

BEFORE THE VIRGINIA STATE BAR DISCIPLINARY BOARD

Virginia State Bar, Ex Rel The Seventh
District Coumi ttee-,Complainant
v.

VSB Docket

~87-0497

Elton Eugene Gunter, Esq.,
Respondent
Serve:
Elton Eugene Gunter, Esq.
The Kent Building
P. O. Box 1750
Winchester, Virginia 22601

and

Elton Eugene Gunter, Esq.
c/o Holmes C. Harrison, Esq.
The Monument House
606 South Main Street
Harrisont?urg~ VA 22801

OIARGES OF MISCCMXJCT

Comes now the complainant, by counsel,

Rh~tta

M. Daniel, Assistant

Bar Counsel, pursuant to the Rules of Court, Part 6, Section IV:
Paragraph 13(5)(a), and hereby serves upon the Re spondent , Elton Eugene
Gunter, Esq., the Charges of Misconduct as certified by the Seventh
District Committee of the Virginia State Bar:
1. The Respondent, Elton Eugene Gunter, has been and is duly
licensed to practice law in the Conunonwealth of Virginia.
2. On or about May 15, 1984, Elton Eugene Gunter was retained by
Jack Nelson Zirkle to represent Zirkle in a domestic relati ons matter.
3. At the time Elton Eugene Gunter was engaged to represent Jack
Nelson Zirkle, Jack Zirkle was residing with his wife, Billy Tremer
Zirkle, at Route 2, Box 73 , Edinburg, Shenandoah County, Virginia.
4. Jack Zirkle requested Elton Eugene Gunter to retain the services
of a private investigator to investigate suspected activities of Zirkle ' s
wife, Billy Tremer Zirkle.
5. During May 1984, Elton Eugene Gunter contacted Dennis Baker
Sirbaugh, a private investigator, and introduced him to Jack Nelson
Zirkle .

18

6. Dennis Baker Si rbaugh was retained by Jack Zirkle as a private
investigator for Jack Zirkle, but Sirbaugh's services were billed through
Elton Eugene Gunter's law firm.
7. During a meeting between Elton Eugene Gunter, Dennis Sirbaugh and
Jack Zirkle, a discussion ensued concerning the possible use of a
recording device to inte rcept the telephone calls of Billy Tremer Zirkle,
and it was decided that a recording device would be installed on the
telephone located in the residence of Jack Zirkle and Billy Tremer Zi rkle,
husband and . wife.
8. On or about June 16, 1984, relying on the judgment, instructions
and advice of Elton Eugene Gunter, Dennis Baker Sirbaugh installed a
recording device on the kitchen telephone in the residence of Jack Zirkle
and Billy Tremer Zirkle.
9. Dennis Baker Sirbaugh was instructed by Elton Eugene Gunter to
review the tapes of recorded telephone calls and to report any pertinent
information to Elton Eugene Gunter.
10. Dennis Baker Sirbaugh did, thereafter, make certain written
reports to Elton Eugene Gunter about the recorded conversations of Billy
Tremer Zirkle .
.

.

11. After the recording device was removed from the Zi rkle residence,
Elton Eugene Gunter, in a memo to Jack Nelson Zirkle, dated July 24, 1984,
recommended to Jack Zirkle that the recording device be reinstalled to
secure possible evidence of adultery and, more importantly, to secure
direct . input from Billy Tremer Zirkle regarding he r settlement
negotiations as they were discussed by her with other persons. However,
the recording device was never reinstalled.
12. On o r about July 28 or 29 , 1984, t he use of the recording device
was discovered by Billy Tremer Zirkle when she reviewed some memos to and
from Elton Eugene Gunter which she found in her husband's vehicle.
13. On or about February 4, 1986, Elton Eugene Gunter was tried by
jury in the Circuit Court of Shenandoah County in Commonwealth v. Elton
Eugene Gunter, Docket No. 1977, on the cha rge that he did ,
. . unlawfully and felonious l y conspire, confederate
or combine with one Dennis Baker Sirbaugh either within
or without this State to commit a felony within
Shenandoah County, Virginia , to-wit endeavor to
i ntercept a wire, or oral communication as prescribed
in Section 19.2-62 of the Code of Virginia of 1950 as
amended. Said conspiracy being in viola t ion of
Section 18.2-22 of the Code of Virginia against the
peace and dignity of the Commonwealth.
14 . Elton Eugene Gunter pled "Not Guilty, " and on about February 5,
1986 , Elton Eugene Gunter was found "Not Gui lty."
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WHEREEURE, the Virginia State Bar, by counsel, states that such
conduct by Elton Eugene Gunter, Esq., the Respondent, constitutes
Misconduct in violation of the following Disciplinary Rules of the
Virginia Code of Professional Responsibility, effective October 1, 1983:
DR 1-02
(A)

Misconduct
A lawyer shall not:
(4) Engage in conduct involving dishonesty, fraud, deceit, or
misrepresentation which reflects adve rsely on a lawyer's
fitness to practice law .

and the

Virgini~

State Bar, et al., by counsel, prays that the Virginia

State Bar Disciplinary Board consider the evidence and the applicable
rules and determine the proper disposition to be made of this matter under
the provisions of the Rules of the Supreme Court of Virginia, Part 6,
Section IV:

·paragraph· 13 ,.. et seq.·
THE VIRGINIA STATE BAR, EX EL
THE SEVENTH DISTRICT COMMITI'EE

By~l\l.~-l~
Rhetta M. Daniel
Assistant Bar Counsel

~~,i
Assistant Bar Counsel
Virginia State Bar
Suite 1000
801 East Main Street
Richmond, Virginia 23220
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VIRGINIA;
IN THE CIRCUIT COURT FOR. THE CITY OF WINCHESTER

VIRGINIA STATE BAR, EX REL THE
SEVENTH DISTRICT COMMITTEE,
Complainant

CIRCUIT COURT CASE NO. 88-L-128
VSB DOCKET NO. 87-0497

v.

ELTON EUGENE GUNTER, ESQ.,
Respondent

SERVE:

ELTON EUGENE GUNTER, ESQ.
The Kent Building
P. o. Box 1750
Winchester, VA 22601
(City of Winchester)

&

ELTON EUGENE GUNTER, ESQ.
c. Harrison, Esq.
606 South Main Street
Harrisonburg, VA 22801
and
% Lewis M. Costello, Esq.
P.O. Box 2740 .
Winchester, VA 22601

% Holmes

RULE TO SHOW CAUSE

It appearing to the Court that the Seventh District
Committee of the Virginia State Bar, pursuant to the provisions
of Section 54-74, Volume 11, Code of Virginia (1988 Replacement

21

(1'.

-

U·J .L

-

r'f. G~ '/.f J

Volume), has filed a Complaint verified by Affidavit in the
above-referenced matter with this Court praying that this Court
issue a Rule To Show Cause against Elton Eugene

Gun~er,

the above

named Respondent, and alleging that the Respondent has violated
the disciplinary rules set forth in the Virginia Code of
Professional Responsibility; and
It FURTHER appearing to the Court that such a Rule to Show
Cause is appropriate;
It is ORDERED that Elton Eugene Gunter appear before this
.
~\O....
\
Court on the
day of ~~Q."""'~"'-"' , 1988, at ~·. ~~ a.m., or
at such other date as may be designated this Court or by the
. Three-Judge Court, to show cause why . ?is

lice~se

_tq

p~actice

law ·

in the Commonwealth of Virginia shall not be revoked or
suspended .
It is further ORDERED that a copy of this ·Rule To Show Cause
and the Complaint of the Virginia State Bar be served upon Elton
Eugene Gunter by personal service and true copies be mailed by
first class mail, postage prepaid, to the Honorable Harry L.
Carrico, Chief Justice, Supreme court of Virginia, 100 North
Ninth Street, Richmond, Virginia 23219; to Robert N. Baldwin,
Executive Secretary, Supreme Court of Virginia, 100 North Ninth
Street, Richmond, Virginia 23219; to Holmes c. Harrison, Esq.,
606 South Main Street, Harrisonburg, Virginia 22801, Esq. and to
Lewis M. Costello, Esq., P.

o.

Box 2740 Winchester, Virginia

2 2601, co- counsel of record for the Respondent ; and to Rhetta M.
Daniel, Assistant Bar counsel, Virginia State Bar, Suite 1000,
2

22

•

BGi1K

o:) j_

rr.G[ 'f

40

801 East Main Street, Richmond, Virginia 23219.

ENTER THIS ORDER THIS- - - DAY OF

~~Cl.-.\...-."

I

1988 •

I ask for this:

-rn
.~·.el
Rhetta M. Daniei/ESq.

p. q.

Assistant Bar Counsel
Virginia State Bar
Suite 1000
801 East Main Street
Richmond, Virginia 23219

3
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TRANSCRIPT OF PROCEEDm
.....

. ,·.

Virginia State Bar,
Complainant,
~

At Law No. aff5L-1.~
-;- c=;rn
-=-~
:-....
:r<n

v.

=;J

Elton Eugene Gunter,

c.11
....,

Respondent.

z

' •'

.

.

.. .......
I ....,
~

A Hearing held in the above-styled . ma:~ter in thej

.... ,

Circuit Court

f~r

~he

Ci t;y of Winchester.,.· in the

:"Tf"""!

,-("'l'j

;:,-:;
;In..=

,.

-:,,,r.

g~o
rr:~
:!'Cl')

>o
;;::...,
..,,

,_g

Cour~cuse·
.:..... .

thereof, Winchester, Virgini3, befcre··the. ·m:foorable

Be±--~.ard

F. Jennings, Judge for the Sevent h. Distr ii:~ . . Committee
. .. ..
J~nua~. '

the \'ir;fnia State Bar, on the 25 th day cf

•J-f

198·9-·,

beginning at 9:10 a.m.
A P P E A R A N C E S
On Behalf of the Complainant:
Rhetta M. Daniel,
Assistant Bar Counsel
Un Behalf of the Respondent:
Holm8s Conrad Harrison, Esq uire
Harrison & Thumma

.~.r"l'i

COUNTY'~OURT RE~QWrERS, INC.

, __.

~_..,

...t.-,

Registered Professional Reporters
Certified Video Technicians
WINCHESTER. VIRGINIA 22601

WASHINGTON, D.C. 20007

30 South Cameron Street
(703) 667-o600

1000 Potomac St., NW, Suite 300
Metro 471-7400

LEESBURG, VlRGINIA 22075 WARRENTON. VIRGINIA 22186
110 Market Street NE

51 Culpeper Street

(7031 777-8645

(703) 347- 2020

Mnnb.r: Nalimuzl ShariluuuJ FVporlm IUsocUl/ian • Virg1ni• Slwnh•nd FVporlm As.«iahon • TomCAT U.... Group

PROFESSIONJ'.L REPORTING SINCT 1975

C ALL T O LL FREE I 800 CO CT RPR (262-8777)
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P R 0 C E E D I N G S
BAILIFF:

The Circuit Court

2
3

I

in the City of Winchester is now in special sessi on ,

I

the Honorable Thomas Wood, Judge, presiding.

II

sitting, the Honorable Bernard F. Jennings and the

11

Honorable Pauline Brown, also sitting .

Also

4
5
6

II

You may be

seated .

7
8

I

THE COURT:

Miss Daniel .
Yes, Sir .

MRS. DANIEL:
9
10
11

11

THE COURT:

Are you ready

11

I

I

to proceed?
MRS . DANIEL:

Yes, Sir, I

12

am . .
13

THE COURT:

Mr. Harrison .

14

MR . HARRISON:

Yes, Sir,

15

we're ready .
16

THE COURT :

Is Mr. Costello

17

here?
18

MR . HARRISON:

Your Honor,

19

Mr . Costello has been taken down with a bout of
20

pneumonia .

He is pretty sick, and we told him that

21

we did not think that that would hamper our ability
22
,;

23

t o proceed and that as far as we were concerned , he

I

,I

11

I
I
I

II
I

( O l' \iTY COURT REPO RTERS. ll':C.
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4

:J

should not rise from his sickbed and try to get in
here.

So I don't expect him to be here, unless he is

a whole lot better than he was when I tal k ed to him
yesterday.
THE COURT:

All right.

Do

you have all your witnesses here?
MRS. DANIEL:
Well, I say that; I'm not sure.
who is the first witness.

Yes, Sir.

I have Mrs. Zer kel,

I'd have to check the hall

for the other two.
~HE

-

COURT: . Well, is
.

th~re

going to be any motion to separate the witnesses, is

- ...,

the reason I'm asking you.

_ _J

MRS. DANIEL:

No, there's

no motion to separate.
THE COURT:

How many

witnesses do you have?
MRS. DA NIEL:
THE COURT:

I have three.
You have three?

How many do you have, Mr. Harrison?
MR. HARRISON:

Your Honor,

I believe I will have to make a motion to separate
the witnesses.

I reconsidered t h at.

C OUNTY COURT REPORTERS . I NC.
Registered Prufcss1uru l Rc·purtcr1
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5
THE COURT:

All right ...

MRS. DANIEL:

For me, it

2

should be Mrs. Zerkel and Mr. Sirbaugh.
3

THE COURT:

How many do you

4

have, Mr. Harrison?
5

MR. HARRISON:

We have

6

four, including Mr. Gunter, Your Honor.
7

THE COURT:

Are they all

8

present?
9

MR. HARRISON:

I have not

10

yet had a chance to check, but

I~ll d~

that right

11

now.
12

THE COURT:

Will all the

13

witnesses

pl~ase

step forwar d .

14

MR. HARRISON:

There seem

15

to be two witnesses who are not here yet, Your Honor,
16

Mr. Ritter and Mr. Chasler.
17

THE COURT:

Mr. Harrison,

18

we'll go ahead and proceed, but I'm going to ask you
19

and put the onus on you to watch for your witnesses.
20

MR. HARRI SON:

Yes, Sir.

21

THE COURT:
22

in the courtroom .
23

27
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Don't let them

11

6

I

l

(WHEREUPON, the witnesses were duly sworn by the Clerk
of the Court.)
THE COURT:

2
3

who are here as witnesses and have just been sworn .. • is

4

she going to be a witness, the lady in red?

5

MR. HARRISON:

6

THE COURT:

No.

You will not be

7

in the courtroom except when you testify.

8

discuss your testimony with any person either before

9

you testify or after you testify, other than Mr.

Do not

10

Harrison or Mrs. Daniel.

11

Sheriff, he •·11 find' a place for you to stay.

12
_ _J

Those of you

If you'll go with the

Mrs. Daniel and Mr. Harrison, do you have any

13

facts you want to stipulate at this point?

14

MRS. DANIEL :

What we have

15

done is , we have stipulated to all the exhibits that

16

will be introduced by the Virginia State Bar and to

17

I

18
19

the procedure for introducing them, as well as one
exhibit for the Respondent.·

11

tha t

The State Bar exhibits

will be introduced at this time are #2 through

20

#30 , and they're all memorandums and letters of Mr.

21

Gunter's file , and short documents , they ' re not long

22

I

23

I
'I

I

documents, and Mr. Gunter's exhibit, which is

I
J

II
Ii
1'

I
I

I
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7

Respondent's Exhibit #2 , is also a memorandum to h is
file from him.

At this time, I have prepared pack ages

2

of these exhibits for the Court, and I would like toa
3

ask that the Court accept them into evidence.
4

THE COURT:
5

Mr. Harrison.

MR. HARRISON:

We hav e

6

indeed stipulated to that, Your Honor.

There's no

7

objection to that procedure .
8

THE COURT:

All right.

9

MRS. DANIEL:

There is no

10

Exhibit # 1 for either side.

That's beGai,ise ·a1 1 of

11

these exhibits are numbered the same as they were for
12

the district committee hearing, in order to not get
13

confusion over numbers in this proceeding.
14

THE COURT:

All right .

15

They've been premarked?
16

MRS. DANIEL:

Yes, Sir,

17

1 a·
19

they're all premarked .
(WHEREUPON, the documents· referred to were marked Virginia
State Bar Exhibits #2 through #30 and Respondent's Exhibit #2 .
for identification and received in evidence.)

20

THE COURT:

Anything else?

21

MRS. DANIEL:

No, Sir .

22

THE COURT :
23

C OUNTY COU RT REPORTERS. I NC.
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Mrs . Daniel,

8

do you care to make an opening statement?
MRS. DANIEL:

Yes, Sir.

2

What I'd like to do is focus the Court a bit today,
3

so that we perhaps won't ramble or confuse the Court
4

in the presentation.
5

In the· State Bar exhibits, I' 11 be referring to
6

certain exhibits in my opening statement, because
7

these will be exhibits that the State Bar will later
8

concentrate on.

The overview of this case is as

9

follows.
10

Mr. Gunter .was hired by Mr.

~ack

Zerkel, retained

11

by Mr. Zerkel to represent Mr. Zerkel in an approaching
12

-

!

__J

di v or~i.

Mr. Zerkel suspected that Mrs. Zerkel was

13

involved in some kind of adultery. ·

Mr. Gunter had

14

working for him on a part time basis a private
15

investigator named Dennis Sirbaugh.

All of these

16

people will be present here today.
17

Mr. Sirbaugh was brought in on the Zerkel case

18

by Mr. Gunter, consulted with Mr. Gunter and Mr.

19

Zerkel, and Mr. Sirbaugh suggested that they put a

20

recorder or a tap or a bug -- you'll see the different

21

words used in these memoranda

22

on the telephone

line going into the residence o f Jack Zerkel and his
23

- ,
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30

9

wife, Billie Trimmer Zerkel at the time they were
still living together.

The phone was in Jack Zerkel's

2

name.

It was the marital residence, and both parties

3

li v ing there.
4

Mr . Gunter consented to this plan and instructed
5

Mr. Sirbaugh to carry out the plan to place the
6

recorder on the telephone lines.
7

Mr. Zerkel followed

I

his counsel 's advice and cooperated with Mr . Sirbaugh
8

in placing this recorder device on the telephone line

9

in the underside of the floor, which was accessed
10

through the basement of

th~

nouse.

· The recorder was purchased from Radio Shack, I
12

believe,

~nd

was capable of recording all conv ersations,

13

either incoming or outgoing calls.

As soon as the

14

receiver was picked up, ihe tape was activated.

When

15

the receiver was hung up, the tape was deacti v ated,
16

so that it only taped during the receiv er being off
17

of the hook, if you will.

It didn't make any difference

18

which telephone i n the house was picked up; any phone
19

would activate it.
20

Mrs. Zerkel was not represented perhaps at the
21

time that the tap was put on, the recorder was
22

installed.

But it became apparent very quickly

23

i

I
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--,

.

through the reco r ded t e l epho n e calls that Mrs. Zerkel

_J

had consul t ed wi th two a t torneys and later had retained '
2

a Mr . Thomas Chasler t o repre s ent her.
3

The memorandums will point out that not only
4

were they in t eres t ed in determining whether or not
5

Mrs. Zerkel was i nvolved in s ome sort o f affair or
6

liaison , adu l terous situat i on, outs i de of the marriage,
7

but Mr. Gunter wa s intere s ted i n knowing what her
8

set t leme n t terms would be from a financia l standpoint .
9

So they were gathering t he informat i on for both areas
10

of the case , tau
lt grou
nds on
.
.

11

on~

hand. , fi n ancial

settlemen t on the o t her hand .
12

..,.
_J

I n go i ng thro ugh the memorandums . that we have
13

marked, the re are ce rt ain paragraphs that I would ask
14

th e Cou r t

t o take a l ook a t tha t the Bar will be

15

emph a siz i ng in fin al arg ument.

In the exhibit marked

16

Virginia State Ba r #2 i on the second page, it would
17

be t he l ast parag r aph on that page, and on the third

18

page , everyt hing tha t 's the r e on the third page .

19

In Exhib i t #3 , i t wou l d be the f i rst paragraph

20

of Exhibit #3.

21

II
22 :1

I

23

That ' s not to say that the other

pa r agraphs aren ' t

importan t

in the s e memorandums, but

there are certain paragraphs that I have picked out

.I

I

--,
_J

!1
'I
11

I'

!
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11
that are I think of critical importance to the Bar's
case.

Als o, paragraph number two of Exhibit #3 .

The

2

entire Exhibit #3 talks about the recording device,
3

machine, its cost and so forth.
4

Exhibit #4, it's the sixth full paragraph on the
5

page.

It's six paragraphs down and three paragraphs

6

up, and it starts with, "On June 16, 1984, I installed
7

an automatic incline phone recording device ."
8

Exhibit #5, the first paragraph of page one and
9

the second one-line paragraph on page one of Exhi bi t #5 . '
I

10

I

The sixth exh _ibi t . for the

Sta~e.

Bar< t ti e _. first

11

paragraph of Exhibit #6.
12

Exhibit #7, the first parag rap h in particular.
13

Exhibit #8, dated June 30, 1984, transcribed ·
14

July 3, 1984, is the first mention in the major
15

paragraph of Exhibit #8 that Billie Zerkel had seen
16

an attorney, and that was picked up from the recording
17

device.
18

Exhibit #9, the first paragraph, first page .
19

20

Exhibit #10, paragraph two, four and six on page
one , and paragraph one and four of page two of Exhibit #10.

21

Exhibit #11 , paragraphs one, two, three and four
22

of the first page, and I draw your attention again t o
23

33
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l

the dates.

The memos of ten are dictated on one

date, which in this case is July 7, 1984, and
2

transcribed at a later date.

In this case, it's July

3

13,

'84.

The sequence of the dates and the information

4

known by Mr. Gunter are important, and as you see,
5

these memos are laid out in chronological order for
6

the Court.
7

Exhibit #12, paragraphs one and two of the first
8

page and paragraph number nine of the second page and
9

number ten of the second page.
10

Exhibit #13 are a group of

~hotog~a~hs _· showing_ .

11

12

!''

the wiring as Mrs. Zerkel found it, where the recorder
had been - hooked into the telephone lines.

__J

Other than
I

13

•I

I

that, it has no significance.
14

Exhibit #14, the last paragraph on page two.

I

15

would note for you that this is a letter from Mr.

16

I

17

11

1 a·

i

the recording device.

19

!I

to August 8 of '84 be·cause that's the date' of this
letter.

20

I
I

21

I

22

!J

23

11

Chasler, and it mentions Mrs. Zerkel having discovered
Of course, it had to be prior

Exhibit #15, paragraph two, three and four of
the first page and again, the key date is August 9,
1984 for that information.

I
I

I
I.I

i

I

I

!I
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Exhibit #16 is just a continuing sequence.
There's no key paragraph, it's just chronological
2

sequence of these memoranda.
3

Exhibit #17, paragraph one, and here you'll see
4

that this telephone surveillance is called a bug.
5

Then there's some other information there that keys
6

into what they were looking for in terms of information
7

in t h is case.
8

Exhibit #18 is another memorandum in sequence,
9

#19 is the same thing.

We are now i nto a series of

10

events where

Mr~

11

Gunter. . has
.

be~n

.challenged
. .
.

by Mr.

Chasler, and he's attempting to . ascertain what the
12

law is regarding electronic surveillance of telephone .
13

calls, of monitoring of telephone calls and recording
14

of calls .

So some of these memos go to that.

15

Exhibit #20, another in sequence exhibit; #21 is
16

a letter to Mr. Chasler.
17

Exhibit #22 is a memorandum regarding the law as
18

Mr. Gunter's law clerk felt it existed, pertaining to
19

Virginia Code Section 19.2-62 and Virginia Code
20

Section 19.2-69.

There was a question of course as

21

to whether or not c riminal activity had been engaged
22

in by placing this recorder on the telephone line of
23

35
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a non-consenting party.

There's some discussion on

page two of this memorandum of the Cogdill case.

I

would note for the Court that it's my opinion that
the memorandum goes off on a tangent, because the
Cogdill facts involved a consenting party to the
conversation, and the recording was put there with
the consent of one of the parties, as opposed to this
case where there was no consent from Mrs. Zerkel to
the telephone recording device being placed on the
line or to any of the calls being taped and monitored .
State Bar Exhibit #23 1 on page \wo, the thir~
· paragraph which is in the dead center of the page.
It starts out with, "After the original flurry."
For the Court 's information, I would note that
no one filed a complaint in this case.
picked up the information

~bout

The Bar

Mr. Gunter's activities

from the newspaper, and the complaint was generated
by the State Bar sui responte , which we have the
authority to do.

None of the parties involved or the

attorneys involved brought any of this information to
the Bar's attention.

Parag raph three on page two of

this exhibit pertains to Mr. Gunter and Mr . Chasler 's
agreement that the conduct would not be reported to

COU'.\iTY COURT REPORTERS. !N C.
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15
any authorities.
Exhibit #24, the last two paragraphs on page two.
2

Exhibit #25 is just another in the chronological
3

sequence surrounding this whole event.
4

Exhibit #26 shows a billing that Mr. Gunter
5

prepared for Mr. Zerkel.
6

Exhibit #27 is a followup memo regarding the
7

billing and some other matters.
8

Exhibit #28 is another followup memo.
9

Exhibit #29, I'd ask that you review this entire
10

exhibit.

It'$ very short.

Paragraph _two, if you

11

count the first sentence as a single paragraph, the
12

ma.in paragraph of this and the next-to-last paragraph
13

deal with the criminal prosecution that

u~timately

14

flowed from these events.

Mr. Gunter was acquitted

15

in the criminal prosecution.

The State Bar picked up

16

the case after he was acquitted.

We monitored this

17

during his prosecution, but we monitored it after he
18

was acquitted.
19

Exhibit #30 is a consent form for a body tape
20

to be placed on Mr. Zerkel, Mr . Gunter's client, that
21

the state police used in the criminal investigation.
22

That takes you through the state bar exhibits.
23
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l

I'm sure that Mr. Harrison will review Respondent's
1

Exhibit i2 with you to some extent.

It happens to be

2

a memorandum from the Bar •.. so Mr . Harrison brought
3

that memorandum in.

It also deals with the recorder

4

that was placed on Mr. Zerkel.

Many of those

5

conversations involved confidential matters outside
6

the scope o f the divorce, and you wi l l hear just a
7

bit o f testimony about that to d ay.

Not lengthy , but

8

a bit of it, to put it into the record.
9

This conduct is something that Mr. Gunter could
10

not hav e done f o rt.hr i gh t.

He coul.d not tia v.e . gone to

11

t h is indi v idual t o discuss these matters in person,

I

12
I
__J

I

either before or after the pers o n was represented by
13

~ot

c o unsel, because if Mrs. Zerke l had
14

I

been represented !

by counsel Mr. Gunter could not have gi ven any kind of

I

15

legal advice to her except to consult with an att o rney.
16

If she were represented by counsel, which she became
17

so in the seqence of these events, then Mr . Gunter

18

could not circumvent counsel to obtain inf o rmat i on

19

directly from an adversary party .

20

That's e x actly

what took place in this case through the means of a

21

22

I

23

iiI

telephone recording dev ice.
So aside from whether or not it's criminal activ i ty,
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17
it is the Bar's position that it is activity involving
fraud, deceit, dishonesty or misrepres entation on the
2

part of Mr. Gunter, who was the atto rney who had the
3

responsibility for making the decision in this case
4

to allow the device to be placed there or not to be
5

placed there, and to decide whether to u se the materia l
6

obtained or not use the material obtained.

He clearly

7

did make whatever use he could of t he material that
8

was obtained through this device.

Thank you .

9

THE COURT:

Thank you, Mrs .

10

Daniel.

Mr . Harrison.

11

MR. HARRISON:

If it please

12

the Court, the facts o E th e cas e are indeed mostly
13

the same as to the major events as they were when Mr .
14

Gunter was tried in the Circuit Court in Shenandoah
15

County for a fel o ny and was acquitt ed .
16

There are, I believe, some nuances invol ve d
17

which, even though they are nuances, are fairly

18

important, particularly in the context of the case as
19

it is now before the Court today, charging of course
20

an ethical violation as opposed to a criminal violation .

21

Mr. Gunter was indeed counsel in this divorce
22

case, and it was a bi tter divorce case , even as
23

I
11
I

I
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'
_J

divorce cases go.

There was also

~

fair amount of

1

money involved.

This was all prior to the change in

2

the Code with regard t o the effect o f fault on divorce
3

cases, so that the adultery issue was a rather
4

important issue in this particular case.
5

The parties were still living t ogether during
6

most if not all of the events which will be before
7

the Court.

When Mr. Zerkel employed Mr. Gunter, Mr.

8

Zerkel was rather interested to say the least in
9

establishing the adultery which he suspected was
10

being comrnitted·. by his . w~fe.

.E fforts were made for a

11

period of several weeks to obtaln evidence through

.,
_J

12

surveillance of the fact of the adultery , and those
13

efforts were largel y unsuccessful.

Eventuall y, the

14

pri va te investigator, Mr. Sirbaugh, came forth with
15

the p roposal with rega rd to the tape recorder.
16

Mr. Gunter inquired int o the situati on , which
17
18

was to repeat that the parties were still li v ing
together.

Th is was Mr. Zerkel's house that this

19

recorder was put in.

The phone was in his name, some

20
21

other facts I won't go into.

Mr . Gunter also had

occasion to check this Cogdill case, which was then
22

and sti ll is the o nly .. ~unless there's been a ve ry
23
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19
recent case , the only case that deals with the
interpretation of the Virginia electronic eavesdropping
2

statute at least as it affects a recording device of
3

this nature, as opposed to another t ype of device.
4

Mr. Gunter did indeed indicate that he did not
5

6
7

see that there was a criminal offense which would be
committed under these circumstances , and gave his
tacit if not actual approval to the private i nvestigator

8

putting the recording device in the house .

He

9

subsequently heard some t apes, Mr. Gunter did, which
involved conversations with variqus pe?ple, and I
11

have to emphasize at this poin t, not conversations
12

with any attorney .

There were no conversations with

13

any attorney which were recorded during the course of
14

this turn of events .
15

The purpose , I bel ieve the evidence will show,
16

was to get evidence of adultery .

The purpose was no t

17
18

19
20
21

22

23

41

to moni t or what might be going on with regard to any
settlement negotiations, as indeed, there were no
settlement negotiati ons go ing on .
still living t oge th er.

The parties were

At this point , Mrs . Zerkel

did not have an attorney , although she had gone to
see two attorneys .

But there was no active attorney
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involvement.
Eventually, after it had been in t h ere for a
period of weeks, the recorder was taken out.

It was

taken out by the decision of Mr. Sirbaugh and/o r Mr.
Zerkel, not because anybody at this poi n t

t~ought

there was anything illegal going on, but because they
were concerned as a practical matter that Mrs. Zerkel
was going to learn about the recorder and that was
going to make things worse than they already were .
The recorder was never put back.

The removal of

the recorder occurred , as I believe the memos will
indicate, approximately July 17 of 1984 .
Mr . Gunter learned .on July 25 of 1984 that Mrs.
Zerkel was represented by a Mr. Chasler, and on th-at
same day he contacted Mr. Chasler to open negotiations
with regard t o possible settlement of the case, or
wherever else they were going.

Right around this

time period, Mrs . Zerkel proceeded to go into the mail
of Mr. Zerkel and found a memo from Mr. Gunter ,
thereby learning of the recorder having previously
been there.

Again, the recorder is out at this point .

For awhile, apparently at the behest of Mrs. Zerkel,
there was some mention by Mr . Chasler of a possible
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21
. prosecution of the investigator , Mr. Sirbaugh, und er

.1

the Virginia electronic eavesdropping statute.
2

Mr . Gunter and Mr. Chasler discussed this case

3

of Cogdill , which has been referred to before , and

4

eventually Mr. Chasl er decided that it was questionab le
5

a crime had been committed, and Mr . Chasler and Mr .

6

Gunter proceeded with the case to a settlement, I

7

would suggest , in the same fashion as virtual l y all
8

divorce cases get settled .

9

There was no agreement

that Mr. Chasler would not make a report to the Bar .

10

Mr. Chasler decided himself that the matter was such

11

that he need not pursue it further, and that it would
12

not be in the best interests of his c l ient to pursue it.

13

Some months later , Mrs . Zerkel proceeded with

14

this ma t ter criminally.

15

It came to pass in March or

April of 1985 that the Virginia State Police contacted
16

Mr . Zerkel at Mt . Jackson at his place of business,

17

actua l ly just appeared one day , advised Mr. Zerkel of

1a .

h is ri ghts and secured from Mr . Zerkel copies of all

19

of the cor respondence and memoranda which he had

20

recei ved from his a ttorney , Mr . Gunter , which basically

21

is every piece of paper in the case , because you will

22

see as we progress into this that Mr. Gunter keeps

23

'I
11

I

II

I

43 ,,
I

II

,I
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...,

extraordinarily lengthy detailed

_J

off ice memoranda

with regard to what has happened or what is going to
2

happen or whatever .

I think the papers that you have

3

before you as exhibits furnish every possible detail
4

that I know of that the Court can be furnished in
5

regard to just exactly what took place during this
6

period of t -ime.
7

Incidentally, the Respondent's Exhibit #2, which
8

is a memorandum dated 7/ 25/84 is basically no different
9

from the other memoranda which are in there as
10

exhibits.
11

It happens to be a Respondent's
exhibit
.
.

largely because it somehow got out of the package of
12
--,
__j

.

the ot.h er material.

Otherwise, it could just as

13

easily be a Bar exhibit4
14

In any event, having secured the memos, the state
15

Police undertook further investigation.

What they

16

did was, they got Mr. Zerkel to go to the office of
17
18
19
20

Mr. Gunter to discuss visitation problems, as Mr.
Zerkel was having ongoing difficulties with his wife,
notwithstanding the entry into of the property
settlement agreement.

They in the vernacular wired

21

Mr . Zerkel so that when he went into the off ice of
22

his attorney, Mr . Gunter, he was both recording the
23

....,
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23
conversation and transmitting it to the state police,
which were ou tside the office.

In essence, what

2

happened was , Mr. Zerkel endeavored to get Mr. Gunter
3

to say that they had done something wrong in connection
4

with a ll of this, but Mr. Gunter did not, and adhered
5

to .the position that he'd adhered to all along, that
6

there was nothing which was wrong with any of this

7

procedure which had been followed .
8

Thereafter, in due course, the re followed the

9

trial and acquittal of Mr. Gunter .

10
H

12

I.
11

Nothing basically

has happened since ~hat ti~eJ other ~ ~ an the progress
· of the Bar procedures .
We would

13

s~ggest

that it is very material here

what the Bar is not proceeding under, in addition to

. 14

what the Bar is proceeding under .

The Bar is not

15

proceeding under the disciplinary rule, the DR, which

16

proscribes commission of a crime or other wrongful

17

act.

18

The Bar is not proceeding under, quote, illegal,

unquote conduct under Disciplinary Rule 7 - 102 .

19

The

Bar is not proceeding under the discip l inary rule

20

which proscribes improper communication with an

21
22

I

adverse client.

The Bar is instead p roceeding under

23

I

the Disciplinary Rule 1- 102, the portion of that rule

I

,,

I
I

i

I
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..,
which proscribes fraud , deceit, misrepresenta t ion or

_J

1

dishonesty.
2

I wou l d suggest t o the Cou rt t hat the crux of
3

the whole prob l em here i s a memorandum that the Court
4

wi l l find , a memorandum dated J ul y 24 o f 1 984, whe r ein
5

Mr . Gunter ... this is a memorandum fr om the file now,
6

his i nternal papers, wherein he makes the comment
7

tha t the tape recorder already being out will perhaps
8

be - re i nsta l led if Mrs. Zerkel doesn ' t discover wha t
9

has t r anspired , a nd be reins t a l led for t he purpose

rn
not on l y of

g~ t

11

ting .evide nee of a.d ul te r. y, bu t also t o"

secur e settlement input , or words to th a t effect.
12
i
_J

I emphasize , howe v er, that the recorder was out
13

at that point, and _it did nQt go back in .

No r at

14

that point as far as Mr. Gunter knew, did Mrs. Zerkel
15

have an atto rney .
16

It

i s our position basically that the surreptiti ous

17
18

gathering o f evide n ce in an adu lt ery c ase is not
certainl y a violati o n of the canons per se .

\

Di staste f u l !

19

20
21

as i t may be, i t happens e very d ay in c o nnecti 9 n
di v orce c ases .

~ith

Our positio n f urthe r is that the u s e

of the r eco r d er doe sn 't c hange that basi c p r o p o siti o n,
22

unl e s s o ne were to c harg e th a t tha t const i tut e s a crime
23
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because use of the recorder is certainly not illegal
per se.

It's only if you get into a statutory offense

2

that it becomes illegal.
3

We take the position that while the recorder was
4

there, it's perfectly clear that the purpose here was
5

t o get evidence of adultery, during which period the
6

wife did not have an attorney, although I have s ome
7

feeling that even if she had, the gathering of evidence
8

of adultery is not per se wrong.

Th at too happens

9

every day, surveillance and whatnot.
10
11

The problem

i~

as . I see it that

aft~r

~he,.

recorder.

was out of there, Mr. Gunter made this commen t about
12
13

possibly putting the recorder back in to get settlement
input. · But he never did. it.

So ou r position. in a

14

nutshell is that with regard to whatever he did be fore
15

I
I
misrepresentati ~ n

the recorder came out of there, and whatever else it
16

17
18

19

20

was, it didn't constitute fraud, deceit,

I

or dishonesty.

If indeed he indicated in his memo

that he was thinking about doing something questi o nable
in the future, he didn't do it.
THE COURT:

21

22

23

Harrison.

Mrs. Daniel, would you clarify o ne matter

for me before we ge t any further?
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'

MRS . DANIEL :

_J

THE COURT :
2

Yes, Sir .
I s the Bar tak i ng

the position that this device does or does not

3

constitute a v i olation o f S t atu t e 19.2- 62?
4

MRS. DANIEL:

It does .

5

THE COURT:

Thank you.

THE COURT :

Mrs . Daniel,

6
7

Mr. Harrison, after listening to your opening statements;
8

it sounded l ike really t he fac ts of the situation is
9

not in dispu te to any extent.

There might be a few

10

things tha t you all a r e i n disagreement C?n · ·I'm n ot
11

sure it wou l d rea lly be necessary to have witnesses
12
1

_J

to t estify to a ll these things that you are in
13

agreement with that have t aken place, · that is , that
14

th e recording device was instal l ed, certain conversations
15

were monitored and recorded as a result , a private
16

investigator was employed , and that type of thing.
17

I wonder if you' d take just a minute and tell

18 ·

me, i f you heard Mr . Rarrison ' s opening statement,

19

what you are in disagreement with ,

if anythi ng .

Of

20

course , his conclusions I realize you ' re in disagreement

21

with.
22
11

23

MRS . DANI EL :

I t h ink it ' s

I
I
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more a matter of legal argument frankly, Your Honor,
than it is facts that are in dispute.
2

THE COURT:

I think it is,

3

too.

Mr. Harrison, is there anything in what Mrs.

4

Daniel said that you'd be in disagreement with so far
5

as the facts of the situation are concerned?
6

MR. HARRISON:

I disagree

7

with some of the facts that she stated in her opening
8

statement, yes, Sir.
9

THE COURT:

Why don't you

10

recite those,

11

a~d

then we can tiear evidence as to . .

those statemen.ts you disagree with.

of course, but just the facts that she related.
don't know if the

judg~s

I

agree with · that, but •••

14

MR. HARRISON:

I think it's

15

going to be terribly difficult preliminarily, Your
16

Honor, to isolate those facts.

17

THE COURT:

18

Well, we'll try.

MR. HARRISON:

19

I disagree

with her statement as to the purpose of this recorder

20

being in the residence, in that she stated that there

21

was a purpose in addition to the surveillance to get

22

evidence of adultery.

23

She stated that there was •.•

COUNTY COURT REPORTERS. I NC.

49

Reg1~ 1 ered

Professional Rcpuners
Ccmtied Video Techntlians

I,

I

Not her conclusions 1

12
13

.

28
I

when the recorder was in there • ••

_J

1

THE COURT:
2

need to say.

That ' s all you

What wou l d be some of the other . . .

3

MR . HARRI SON:

I disagree

4

with what I heard her say as to the retention of Mrs .
5

Zerkel of an attorney.

I gather that the Bar is taking

6

the position that she in effect was represented by
7

counsel during a port ion of the time that the recorder
8

was in the residence.
9

THE COURT:

Is that your

10

pos i t i on?
1~-

MRS. DANIEL:

My

posi~ion

12
I

_J

wi ll be that as of June 30 , 1984 , Mr. Gunter knew
13

that Mrs. Zerkel had talked with an attorney, had
14

consu l ted with an attorney .

That ' s set forth in Exhibits

15

#8 and #10, and that as of July 3 , 1984 Mr. Gunter
16

knew that she had consulted with Mr. Chasler .

That

17

wou l d be Exhibit #10 of the State Bar.
18

THE COURT:

Do you disagree

19

wi t h that , Mr . Harr i son?

That would be her evidence

20

as to that, as distinguished fr om the legal effect of

21

this . ••

22
23

11

MR . HARRISON:

We l l, there ' s

--,
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somewhat of a problem with the use of the word
consulted, Your Honor.
2

THE COURT:

Use the word

3

talk to, then.
4

MR. HARRISON:

I agree that

5

she had talked to Mr. Chasler, yes, Sir.
6

THE COURT:

That really is

7

all you're saying, isn't it, Mrs. Daniel, that she had
8

talked to an attorney?
9

MRS. DANIEL:
just a moment!

Excuse me

I think the word~ that I would prefer

11

are Mr. Gunter's words.

They are, "It should be

12

noted that Mrs. Zerkel has apparently spoken to Lisa
13

H6over in Harrisonburg, Virginia and Thomas J. Chasler
14

in Winchester, Virginia as potential attorneys f or
15

her case. 11
16

THE COURT:

Then spoken t o

17

18

as distinguished from tal king to.
MRS. DANIEL:

Yes.

19

20
21

THE COURT:

Would you agree

that would be your evidence then?
MRS. DANIEL:

But I don't

22

think we can take that in isolation.
23

COUNTY C OURT REPORTERS. I NC.

51

Reg1Stered Prufrss1onal Rcp1mns
Cemticd Video Tnh111,1Jns

My evidence is

30
--,

the whole paragraph.

_J

However, she has not empl oyed ..•
THE COURT:

You all have

2

already agreed to these things.

That ' s in evidence

3

alre ady.
4

MRS . DANIEL:

Yes, Sir.

5

THE COURT :

Then you coul d
I

6

I

argue from . those point s .
7

MRS. DANIEL:

Fine, thank yo u ·

I
1

8

THE COURT :

I s there anyth i ng j

9

e l se you are in disag r eement o n , Mr. Harrison?

I

10

MR. HARRISON:

I

. I c;li ::rag r ee

11

that there was a n ag r eement that Mr. "Chasler not make
12

any report to t he Bar , since that has a somewhat

...,
_J

13

sinister ring to it , I th i nk, suggesting that Mr .
14

Gun ter thought something had been done wro ng at that
15

point and that h e was seeking to keep somebo dy from
16

report ing.

I d i sagree with that suggest i on .

17

THE COURT :

18
19

I think , Mrs.

Daniel , you indicated that th e re was s ometh i ng in
t hese exhibits that you a ll had agreed to that

20
21

indica t ed that .

You might point that out t o Mr.

Harrison.
22

MRS. DANIEL :

Yes , Sir.

23

- -,
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It's Exhibit #23, paragraph three of the second page.
That full paragraph speaks to that fact and t hat
2

issue.
3

THE COURT:

4

That would be

your evidence as to that aspect of it?
5

MRS. DANIEL:

That's co rrect,

6

yes, Sir.

7

THE COURT:

Ag ai n, I t h ink

8

the interpretation of that, Mr. Harrison, is essentially

9

what a witness will testify to.
10

MR. HARRIS ON :

Your Honor,

11

what set of facts is the Court as king us to .•. what
12

I
I
I

i

body of facts above and beyond things which are bei ng
13

discussed right now?
14

THE COURT:

I don't think

15

anything.

16

Just whatever it is that you disagree with

what she said, based o n her opening statement and

17

based on this exhibits that have c ome int o evidence.

19 .

MR. HARRI SON:

19

of my problem I' ve having here is, there are a number

20

of supplementary facts which don't necessarily appear

21

in the exhibits.

22

THE COURT:

23

53
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trying to find out is, what you disagree with that

_J

she has said or that she's indicated she is going to
2

offer.

She's already said she is going to disagree

3

with what you've said so far as any evidence is
4

concerned.
5

MR. HARRISON:

All right .

6

If I could _then, I need to l ook at my notes and see ..•
7

THE COURT:

Again , I don 't

8

mean I'm trying to practice any sort of position to
9

stipulate yourself out of court at all, but I don 't
10

see much point

~n

listening to things for several

11

hours that

yo~

a ll really are

i~

agreement with as to

12

what are the facts.
_ _J

13 .

MR. HARRISON:

I agree with

14

the Court, except that I think these things are so
15

inextricably entwined that it's going to be very
16

diffic ult to separate them out .
17

To the extent her statement of fact goes, Your
18

Honor, those are basically the things I disagree
19

with.

As I say, I think there are any number of

20

other facts which are relevant to the whole case as
21

far as the •..
22

THE COURT :

Suppose we do

23
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this then.

If you agree with what she said insofar

as the facts are concerned, except for the purpose of
2

the recorder, why don't we let you go ahead and offer
3

evidence as to that and any other evidence that you

4

want to offer that you think ••• including all your
5

witnesses •. • that would be separate and apart or over

6

and above what's already been stipulated to.

7

MR. HARRISON:

Your Honor,

8

I think the Court is in effect, if I do that, putting

9

me in the position of calling the Bar witnesses as my

10

witnesses.
11.

THE COURT:

We wou ld

~onsider

12

them as yqur witnesses.·
13

MR. HARRISON:

Sir?

14

THE COURT:

Certainly we

15

would consider them as your witnesses, if you call

16

them as adverse witnesses.

17

trying to push you into something.

18

THE COURT:

20

MRS. DANIEL:

21

THE COURT:

22

II

thought?

I
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Are you all in a position to stipulate any

I
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..,
facts to this?

_J

Because if you aren't, I think we

might ·as well go ahead.
2

MRS. DANIEL:

It seems to

3

me that we ought to be able to stipulate that the
4

recorder was placed on the telepho ne lines wit hout
5

the consent, knowledge or ratification of Billie
6

Zerkel.
7

THE COURT:

That's the wif e?

8
~RS.

DANIEL:

That's t he wife. I
I

9

With the intent to record her telephone conversations
for .••
11

THE COURT:

Mr. Harrison,

12

can you stipulate that?
13

MR. HARRISON:

Yes.

14

THE COURT:

Can you stipulate

15

that the device could not be used for oral ac qui siti on
16

other than through the tape?
17

MRS. DANIEL:

Could not be

18

used for oral acquisition other than through the tape?
19

THE COURT:

Yes, ma'am.

20

MRS. DANIEL:

That's right.

21

In other words it was not an electronic bug tha t
22

s o me one was monitoring, yes, Sir.
23

...J
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THE COURT:

Can you stipulate

1

that, Mr. Harrison?
2

MR. HARRISON:

Yes.

3

THE COURT:

4

Whether that 's

an issue or not will be something to resolve on the
5

proper interpretation of .••
6

MRS. DANIEL:

7

Yes, Sir.

That it was placed there with ou t her consent,
8

ratification or knowledge and that she never ratified
9
10

11

it.

we got that, that it was only incepti on by tape,

that it · was placed . the~e to collect

.info~a~~~.n

regarding alleged adulterous acti v it ies on her part.
12

My

evidence, which he has not ·stipula ted to is t hat

13

t hey also were co llecti ng financial information in
14

her position regarding ch ild support, equitable
15

distribution, s o forth.

I'll argue that.

I don't

16

17
18

19

20
21
22

23

mind if they don't stipulate to it.

based on my exhibits t ha t are in evidence.
But if we can stip ul ate to the adultery part ,
then we've got that out of the way .
MR . HARRISON:

What do you

mean, stipulate to the adultery part?
MRS . DANIEL:
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trying to collect information about alleged adultery.

L..J

MR. HARRISON :

I
I
I

I

Not commission . j

2

I

There was no

MRS. DANIEL:
3

commission.

i
i

They never were able to determine, that's

4

right.
5

THE COURT:

Let me go a

6

little

slo~ly.

Sometimes you need to go slowly with

7

things.

The phone was in a dwelling occupied by Mr.

8

Andrew Zerkel.
9

MRS . DAN IEL:

That's correct .

10

THE COURT:

Who owned the home?

11

MRS. DANIEL:

It was the

12
I

I

L_J

mari tal. home.

I believe it was jointly owned , wasn't

13

it , Mr. Harrison?
14

MR. HARRISON:

I think it

15

was jointly owned.

I do not know if it was tenants

16

by the entirety as opposed to joint tenants, bu t I
17
18

think it was joint ownership of some form.
THE COURT:

You both agree

19

that the device could not be used as a listening
20

device for oral acquisition .
21

MRS. DANIEL :

Why don ' t we

22

say it was not used as a listening device for ora l
23
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acquisition?

It probably could be, but wasn't used

for that reason.
2

THE COURT:

All right.

3

MR. HARRISON:

4

I can't agree

to that, Your Honor.
5

MRS. DANIEL:

You can't

6
7

agree it was used only for taping?
MR. HARRISON:

I can't

8

agree that it could b e used for oral acquisition, as
9

I understand oral acquisition to be defined by the
10

Cogdill case.
11

MRS. DANIEL:

I d on't think

12

I stated that.

I think I stated that it was possible

13

that it c o uld hav e b een used for oral acquisition,
14

but the facts in this case would be that it was only
15

used for taping.
16

MR. HARRISON:

I can agree

17
18
19

20

to only used for tap i ng, but whether it could have
been used for oral acquisiti o n takes us into· what is
oral acquisition under the Cogdill case.
MRS. DANIEL:

21

22

factor in this case.

That's a known

We don't know whether that

recorder could be used at this poin t t o listen .•• in
23
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othe r words , we don't know if you could l isten to it

l__J

while it taped or not.
2

THE COURT:

In other words,

3

you cou l d agree that wo u ld not be an i ssue.
4

MRS. DANIEL:

It ' s not an

5

issue.

Tapes were taken in th i s case.

6

THE COURT:

The question is

7

wh ether that ' s going t o have any effect on the
8

definit i on of device.
9

THE COURT:

We ll , if they

THE COURT:

I agree.

10

say that's not an

i~sue

•.••

1i.

I

12

r -,

l__J

don't know if i t' s an issue anyway.

I've read the

13

Cogdil l case , · and I don ' t

think it's an issue any wa y.

14

MRS. DANIEL:

I don ' t ,

15

either .

I wouldn't argue that it ' s an issue.

16

THE COURT :

There are three

17
18

of us here and t here may be disagreement on that.
Obviously there may be disagreement amo ng the two of

19

you , so •. .
20
21

MR. HARRISON :

Your Honor ,

I don ' t think it's an issue, either, except to the
22

e xtent that I understood Mrs . Daniel to say that the
23
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Bar takes the position that this constitutes a crime.
MRS. DANIEL:

You asked me

2

if the Bar's position was 19.2 .•.
3

THE COURT:

Excuse me, Mrs.

4

Daniel.

I think .•. it's not an issue, let's ..•

5

THE COURT:

A purpose was

6
7

the g ather ing of evidence of adultery, and you

~isagree

as to whether there was another purpose?
8

MRS. DANIEL:

That's right.

9

THE COURT :
else now, a significant issue

th~t

Is there anything

y9u. can stipulate to?

11

It seems to me that we can proceed quite rapidly with
12

the witnesses if we did n't have to go into any great
13

detail •.•
14

MRS. DANIEL:

That's correct.

15

THE COURT:

What would you

16

want to bring out other

than~··

17

MRS. DANIEL:

Mr. Zerkel,

18

who was Mr. Gunter's client, would testify that the
19

20
21

22
23

61

recorder was placed on the line on advice of his
counsel, Mr. Gunter.

I would like to determine if

that fact is in issue, or is stipulated.
MR. HARRISON:
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that Mr. Gunter didn't object to it.

What advice

means, we could have disagreement over that.
2

I could

agree that he acquiesced in it .

3

THE COURT:

All right, Mrs.

4

Daniel, why don't you call your first witness?
5

Our

efforts here are counter productive.

6

MRS. DANIEL:

Our first

7

witness will be Jack Nelson Zerkel.
8

9

10

JACK NELSON ZERKEL, having been duly sworn by the Clerk,
was examined and testified as follows:
DIRECT EXAMINATION
BY MRS. DANIEL:

11

.

Q;

Mr ~

.

Zerkel, you're under oath.

I'd ask you to state

12
:- ..,
L__J

your name, your occupation and your address for the
13

Court, please.
14

A.

My name is Jack Nelso n Zerkel.

I live in Mount Jackson,

I

Jackson.

I

I

16
17
18

Q.

J

P.O. Box 155, and I'm owner of a business in Mount

15

I'd like to draw your attention to the date of May 15,

I

1984 and ask you if you retained Mr. Elton Eugene
19

Gunter to represent you in what you thought was an
20

approaching di vorce which later was filed Zerkel v .

21

Zerkel?
22

A.

That's true.

23

11
L

-
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Q.

Is Mr. Gunter present here today?

A.

Yes, he is.

Q.

Would you point him out for the Court?

A.

Right at this table.

Q.

Sitting to my immediate right?

A.

Yes.

Q.

I draw

2
3
4
5

6
7

you~

attention to the name of Dennis Sirbaug h.

Was he a private investigator that worked with Mr .
8

I
I

I

Gunter and that you met through Mr . Gunter?
9

A.

He was .

I

Q.

Did there come a time when you and Mr. Gunter and Mr .

I

10

11

I

11
I.
I

Sirbaugh discussed installing a tape recorder on

12

your telephone system at your home?
13

Yes.

Q.

Did you agree to have that tape recorder installed

15

on your telephone?
16

A.

I did.

Q.

Who did you consult with in making this decision?

A.

Mr. Gunter.

Q.

What statements did he make to you, sir?

A.

That it was completely legal, because I was the

17

19
20
21
22
23

owner of the home, I paid the telep hone bill, and
that there was nothing illeg al about it as long as
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I owned t he home and paid the telep ho ne bill myse l f .

L.J

Q.

Was t his a jointl y owned home or separately owned by

2

you?
3

A.

What, the home i t self?

Q.

Yes , sir.

A.

It was i n my ex - wife ' s and my name both.

Q.

So it was owned by the two o f you?

A.

Ri ght.

Q.

You and you r wife were sti ll li v i ng t ogether, is

4

5
6
7

8
9

that corre ct?
10

A.

The n ?

Q.

Ye s , sir.

A.

Yes.

11
1?
r -,
L_J

I

13

Q.

·j

Did Mr . Gun t e r ma k e any statements t o you regarding

I

14

I

the reason s for installing t he te l ephone re c ord i ng
15

device on you r telephone l i ne?
16

A.

To fi nd ou t exactly wha t was going o n a t

times in

17

q uestio n.

18

Q.

If he articu l ated it , what type o f inf o rmati on was

19

he interes t ed i n?

20
21

A.

If there was adu l tery invol ved .

Q.

We r e any o t her issues discusse d , as t o wh at information

22

might be availab l e?
23

r.,
L

_,

COUNTY C OURT REPORTERS. I NC.
Rcg1Stered Professional Rcponcrs
Ccmtled Video Techniuans

64

,,

I
43

A.

Just to find out at times when she was gone, where
she was to be , when I wasn't aware of where she was .

2

Q.

3

As of June 16, 1984, you and Mr . Sirbaugh went to
your home and installed the recorder, is that correct?

4

A.

Yes, possibly, but I can't remember the exact date.

Q.

Do you remember ...

A.

It wasn't long after that.

5
6
7

It wasn't even very lo ng .
THE COURT:

Mrs . Daniel,

8

this is covered in your stipulations.

9

MRS . DANIEL:

10
I

11.

I·

my stipulations were still.g9od.

I

I wasn't sure

~~ g

THE COURT:

your

pard~n .

I think so.

12

I think for the purpose of this witness is to show

13

the purpose of the recorder.

14

MRS. DANI EL :

Fine.

I just

15

didn 't know where I stood.

16

When Judge Wood to ld me

to try my case, I wasn't sure whether my stipulations

17

we re still good or whether I had to try my entire

18

case.

19

I understand now.
THE COURT:

20

true, isn't it, Mr. Harrison?

21

I think that's

We've got a stipulation

the device was placed without her consent, ratif i cation

22
!J

23

65 I
11

or approval.

The phone was in a dwelling occupied by
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r --,
Mr. and Mrs. Zerkel ••. the main purpose was to gather
evidence.
2

we have.

Those are the only stipulations I know of
The admission of Bar Exhibits #2 through #30

3

and Respondent Exhibit #2 have been stipulated as being
4

admissible.

Are there any other stipulations •..

5

okay.
6

MRS. DANIEL:

Very good .

7

I have no other questions of Mr . Zerkel.
8

THE COURT :

Mr . Harrison.

9

1D

CROSS EXAMINATION
BY MR. HARRISON:

11

Q.

·Mr. Zerkel, a~ · you recall whether it w~s Mr. Gunter

12

or Mr . Sirbaugh who suggested that the recorder be

13

put in the residence?

14

A.

Yes, sir, Mr . Gunter did .
THE COURT:

15

16

Did you ask him whose idea it was?

17

that yet .

18

I haven't heard

MR . HARRISON:

19

I believe

my wording was who suggested it, but that's fine .

20

THE COURT :

21

22

I missed that .

Who brough t

up first the idea of the tape?
A.

Mr. Gunter.

23

-

_J
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Q.

These issues that you mentioned, Mr . Zerkel , about
who owned the residence, who paid t he bills, this

2

type of thing, these were discussed by you with Mr .
3

Gu nter before the recorder was put in there, is
4

that correct?
5

A.

Yes .

Q.

The recorder was taken out around July 17, 1984,

6

7

is that right, Mr. Zerkel?
8

A.

That's correct.

Q.

At that time, to your knowledge, was your former wife

9
10

aware that the

11

rec?rde~

was in the

re sidence~

.

She was not.
12

Q.

Was the recorde r taken out because anybody had

13

decided it was illegal?

14

A.

No, it was taken out because I couldn't take that

15

anymore.
16

Q.

17

you , Mr. Sirbaugh and Mr. Gunter as far as you know

18
19

still feel that it was legal t o have the recorder

I

in there?

20

21

22
23

Did all the parties involved at that point, meaning

A.

That's what I was to ld, ye s, sir.

Q.

At the time the recorder was taken out o f there,
did you know whether your wif e was represented by
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I

.. -,

an attorney?

_J

2

A.

I did not.

Q.

Did you ask her?

A.

No.

Q.

Do you know when you found ou t s he was represented

3
4
5

by an attorney.
6 '

A.

Shortly thereafter that.

I

don~t

kn ow when it was ,

7

bu t
8

it wasn't long after t he tape was removed , or

the recorder.

9

Q.

Mr. Gunter sent you on a r outine basis all .• • well ,

10

as _far as you know, a ll of his memoranda he made
11 !'

to your file, is that right?

12

- -,
___J

13

A..

That's right.

q.

Can you recall a memorandum which he prepared which

14

stated that on July 25 of · 19 84 you advised him that
15

you had learned that Mr . Chasler was your wife's
16

a tto rne y?
17
18

A.

Yes.

That's when I received a letter from Mr . Chasler .

Q.

Rather than receive

~· letter

from Mr. Chas l er , didn ' t

19

your wife tell you on July 25 of 1984 that she was

20

represented by Mr. Chasler?

21
22
23

A.

I'm sorry, I don't remember, but I remember getti ng
a letter from Mr . Chasler .
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THE COURT:

Well, regardless

of ••. that, the recorder went out, so •••
2

MR. HARRISON:

All right,

3

Sir.

4

The purpose was only that I don't think he got

a letter from Mr. Chasler, but I'll leave that point
5

at least for the moment.
6
7

Q.

To the best of your knowledge then, if I understand
you correctly, you learned that Mr. Chasler was her

8

attorney on July 25, 1984?
9

A.

I'm sorry, I can't remember back that far.

I learned

10

that he was her _attorney, but

~

d?n't know exactly

11

when it was.

i know I had received a letter from

12

him after she found that there had been a recorder
13

on the telephone.
14

Q.

Let me show you a memorandum which is Respondent's

15

Exhibit #2.

It's dated 7/ 25/ 84 and indicates a copy

16
17
18

19

20
21

22

23

to you.

I'd like you to read the first two paragraphs

and tell me if that information is correct to the
best of your knowledge.
THE COURT:

But again, what

does all this have to do with ... of the attorney for
the other side after the recorder went out?
some other purpose that you're ••.
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MR . HARRISON :

I think I

need to establish exactly when it was t h at h e lear ned
2

he had an at t orney and who the attorney was.
3

THE COURT:

Well, if it

4

was after the recording device went out, what difference
5

wou l d it make?
6

MR. HARRISON:

That's going

7

to depend on how the Bar i s going to approac h the
8

dates in the case .

She said the dates were very

9

significant.

I can 't anticipate h er , You r Honor , as

10
1 •.•

I .

to what she's going to argue
. . in t h e s ' ign ifi c ance of
.
· the

~arious

dates.

But I do thi nk it's importan t

12

- ..,
_ _J

to know when he found out.
. 13

THE COURT:

He sa id it's

14

after t he recording device went ou t.

Is there some

15

other reason .•.
16

MR . HARRISON:

Wel l, perhaps

17
18

Mrs. Daniel would agree with me that t h e information
in those first two paragraphs of that exhibit is

19
20
21
22
23

co r rect.

I don't know if there ' s any iss u e on

that score.
MRS. DANIEL:

I think I can

say that Mr . Zerkel ' s testimo ny is correct and is
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not in conflict with what is in this memorandum. He
could have received a letter and also had a discus 2

sion with his former wife.

That certainly would be

3

consistent.

They're not mutually exclusi ve .

4

THE COURT:

We do agree on ..•

5

Q.

Did there come a time, Mr. Zerkel, in the spring of

6

1985 when the state police arranged for you to go

7

to the office of Mr . Gunter and to talk to him about
8

this whole affair?
9

A.

I talked with the state police, yes .

Q.

Did you go to.Mr. Gunter 's

offic~ wi~h

a recording

11

device on you so that you could monitor your con12

versations and so that the state police could, too?
13

A. . Yes.
14

Q.

Did you engage Mr . Gunter in conversation with regard

15

to the placing of the recorder in your house?
16

A.

Not at that time, I did not.

Q.

You did not?

17
18

Didn't you ask him, Mr. Zerkel , whether

or not he felt that you should get rid of your memo-

19

randa, whether you felt that you all had done an y-

20

thing wrong?

21

22

23

A.

That's right, I did .

Q.

Didn't he indicate to you that basically he didn ' t
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fee l you all had done anything wrong?

___J

A.

That's exactly right.

Q.

This is when you ' re in his office with him, consulting

2
3

with him , st i ll as a client at that point?
4

A.

Ye s , sir.

5

MR. HARRISON:

I have no

6

further questions.
7

MRS . DANIEL:

No redirect .

8

THE COURT:

All right, Mr.

9

Zerkel , you may step down.

Is there any intention of

10

either one of you to recall Mr. Zerkel?
11

MRS. DANIEL:

No , Sir.

12

THE ·coURT:
__J

-

Mr . Harrison,

13

ao you want to keep him around or do you excuse him?
14

MR. HARRISON:

I think I

15

do, Your Honor .
16

THE COURT:

All right, Mr.

17
18

Sirbaugh, I'll ask that you remain with us if you
would , outside the courtroom.

19

THE COURT:

Yo u want to

20

call your next witn ess , Mrs . Daniel?
21

MRS . -DAN IEL:

The next

22
23

witness would be Billie Trimmer Zerkel.

...J
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BILLIE TRIMMER ZERKEL, having been duly swo rn by the Cle rk,
was examined and testified as follows:

1

2

DIRECT EXAMINATION
BY MRS. DANIEL:

3

and your occupa ti on .
5

A.

Billie Trimmer Zerkel.

I live at Route 2 , Box 107 ,

6

Edinburg , Virginia.

7

I'm a socia l worker a t No rth-

wester n Commun i ty Se rvices .
8

Q.

I' d like to draw ·your attention to May of 1984 an d

9

ask you if you had occasion to consult with Mr.
Thomas Chasle r at that time?

A.

Yes, I did.

Q.

T~ll

12

the Court in May of ' 84 wh~t you consul~ed with

13

Mr. Chas l er about .
14

A.

At t hat time , my husband had t hrea t ened to kick me

15

o ut.

I got real afr aid and consulted wi th Mr . Chasler

16

to find out what my rights were, if that could really
17

happen t o me.

18

Q.

19

Di d you have occasio n·" t o consult with Mr. Chas l er
aga in in July of ' 84?

20
21

22

11

23

II

A.

Yes , I did .

Q.

Can you determine for the Cou rt , p l ease , the date in
July that y ou consulted with Mr . Chasler?

I

I
!1I

I
/
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A.

L.J

I consu lted with him several times in July .

I think

the first time I consulted with him was around the
2

first of July sometime.

It's been five years, that ' s

3

a long time.

I again consulted with him on J u ly 29.

-4

5

Q.

Did you so inf orm Jack Zerke l?

A.

Ye s, I did .

Q.

Can you tell the Court when you had told Jack Zerkel

6
7

you had consu lt ed wit h Mr. Chasler?
8

A.

It was the l ast o f July, around the 29th.

Q.

Did you have occas i on to find two memorandums or

9
10

reports fr om Mr •. Si rbau.g h and Mr. Gunter and from
11

Mr . Gunter to bis files at your.home?
12

-

1

___J

A~

Yes, I did .

Q.

Would you tell the Court where you found those reports

13
14

and approximately when you found them?
15

A.

It was on a Sunday morning .

Jack had taken the ch i ldren !
I

16

to ch urch .

I

Several events had made me suspic i ous

17
18
19
20
21

that something was going on .

So I found them on the

front seat of the El Camino which was p arked in ou r
driveway of our home , and I knew who Mr . Gunter was
a t that time .

The envelope was from Mr. Gun ter to

Jack a t an address that was not our home address ,
22

our home address be i ng Route 2, Box 107, and these
23

- ,
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were addressed to Post Office Box 155, Mount Jackson.
1

Q.

I'd like to g i ve you State Bar Exhibits #4 and #8

2

and see if you can identify these documents .
3

THE COURT:

But, Mrs .

4

Dan i el, they ' re already in ev i dence .
5

MR . DANIEL:

6

I just wanted

her to say -whether these were the ones she found in

7

the car.
8

THE COURT:

Then why did

9

10

you stipulate to • ••
I

1 • ,II

. ..

12

Q.

.

Did you determine that any confident:
3l conversations
.
.
· had been tape recorded d ur i ng t he time the reco r der

I

was placed on your telephone system?
13

A.

1·4

Yes.

The letter said that the device had been on

my line .

15

Dur i ng that time I had talked not on l y

with my girlfriends, my attorney , Thomas Chasler,

16

but I wa s the president of the board of direc t ors
17

of Response , which is a hotline in Shenandoah Count y

18

for rape and abuse victims .

19

Being president of the

boa r d , not on l y did some victims call me, but advo-

20

cates called me talking about safe home and some

21

highly sensitive and confidential material was talked

22

about to these people at this time .

23

!I
!I

1s ,,II
II
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Q.

__J

I ' d like t o draw your attention to a year later,
Ju l y 6 , 1 98 5.

Di d Mr . Gunter come to you r home on

2

t hat date?
3

A.

Yes, he did.

Q.

Wou ld you t ell the Court what sta tements he made

4
5

to you?
6

THE COURT:

What was the

7

date on that?
8

Q.

July 6, 1 985, one year later approximate l y .

A.

That was on a Saturday afternoon, right after I got

9
1'0

back from work.

Mr . Gunter

appe~red . a~

my doo r.

At

11

that t i me he a s ked me t o p l ease drop the charges that
12

had been drawn agai ns t him, and continued t o t e ll .

- -, .
_ _J

13

me · about his health-related problems a nd th i ngs i n
14

his l ife, and kept te l ling me he had done nothing
15

to me and asked me please to drop these charges,
16

th at h e h a d so much to lose.
17

MRS . DANIEL:

No other

18

quest i ons for Mrs. Zerke l .
19
20

CROSS EXAMINATION
BY MR. HARRISON:

21

Q.

22

Mrs. Zerkel , are y o u saying that that inf o rmati o n
you j u st referred to, having to do with the ho tline

23

--..,

-

.J
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and having to do with conversations with your attorney,
are you saying that that was in the memorandum or
2

memoranda that you found in your husband's car?
3

A.

The dates of the surveillance was made on my telephone

4

I

was times that this was occurring , that I was talking .. .
5

Q.

I didn't ask you that.

I'm asking y ou . . .

6

THE COURT:

They speak for .

7

themselves.

We've got them.

8

A.

I know one of them said that I had a meeting with

9

Response, and it really upsets me to think that these
10

things were recorded and listened to by

~eopi~

who

11

had no right to hear

the~ .

I'm a p rofessional, and

12

to me that kind of confidentiality is very, very
13

important.
14

THE COURT:

I don't believe

15

she's responding to the question.
16

17

Q.

A.

I had an agreement with Mr. Chas l er that if I needed
his services he would handle my case, and that I cou ld

21

contact him at any time.

22

77

Did you have a retainer arrangement at

that time with Mr. Chas l er?

19

23

You saw Mr. Chasler in May and received general advice
from him .

18

20

I

Q.

You were not in regular communication with Mr. Chasler
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in May of 1984, were you, other than that vis it that
you made?
2

A.

Sir, it's been almost five years ago.

I cannot give

3

you specific dates o f the times I saw Mr . Chasler.
4

I do recall t ha t

in May, I had my first visit with

5

him.

I have a notebook, an appointment book that I

6

have at .home with all those dates.

I do not have

7

tha t with me , and I cannot remember specific times
8

tha t I either talked with him on the telep hone or

9

saw him.
10

Q.
11

Basically though, what happened was that you didn ' t

I

':

get back in touch with Mr . Chasler until July of

12

1984, is that right? .
_J

13

A.

To the best of my recollection, yes , it was the

14

first of July, 1984.
15

Q.

You told Mr. Zerkel about Mr. Chasler at the end of

16

July, 1984.

You told your husband that Mr. Chasler

17

represented you at the end of July of 1984 , is that
18 .

right?
19

A.

Yes , that's right .

That was my prerogative.

I

20

guess I had a right to tell him at any time.

I d idn't

21

know it was stipulated to say when I had to te l l h i m.
22

MR. HARR I SON :

I don 't have

23

- ,

-

.J
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any further questions.
THE COURT:

Mrs. Daniel,

2

any redirect?
3

MRS. DANIEL:

No, thank you.

4

THE COURT:

Do either one

5

of you want this witness to remain?
6

MR. HARRISON:

No , Sir.

7

MRS. DANIEt:

No , Sir, she

8

does not have to remain.
9

THE COURT:

Mrs. Zerkel,

10

you're free to go.

Thank you.

Mrs. Daniel, you want

11

to call your next witness?
12

MRS. DANIEL:

Mr. Sirbaugh.

13

OFF THE RECORD
14

15
16

DENNIS SIRBAUGH, having been duly sworn by the Clerk ,
was examined and testified as follows:
DIRECT EXAMINATION
BY MRS. DANIEL:

17
18

Q.

Mr. Sirbaugh, you 're already under oath .

I'd like

you to state your name and occupation for t he Court.
19

20

A.

21

My name is Dennis Baker Sirbaugh.

My address is

Route 1, Box 108, Gore, Virginia.

My occupation

is computer service technician.
22

Q.

As of May of ' 84 , were you employed by Elton Eugene

23

COUNTY COURT REPORT ERS. I NC.
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-,

Gunte r as a private investigator on a part time basis?

__J

A.

Yes , I was .

Q.

You were paid by Mr. Gunter and you had office space

2
3

and secretarial he l p?
4

A.

Tha t

is correc t.

Q.

Did you have occasion to work on a matter that later

5
6

was s t yled ·Zerkel v. Zerkel , a divorce case?
7

A.

Yes , t hat's true.

Q.

In that case , did you have occasion to speak to Mr .

8
9

Zerkel and Mr . Gunter regarding a telephone recording
10

device t o be p l aced . on Mr . Zerkel
's
.

-

1·•
A.

12
_J

Q.

.

t ~ lephone

line?

·yes. ·
As a consequence of that conversation , did you place

13

such a device on the telephone line?
14

A.

Yes .

Q.

Was this with the consent of Billie Zerkel , the wife?

A.

No.

Q.

Had you had any conversa t ions with her at all?

A.

No, I've never had a conversation with her .

Q.

Did Mr. Gunter make any statements to you regarding

15
16
17
18
19
20

the purpose for this device?
21

A.

Yes .

Q.

Tell the Court what statements Mr . Gu nter made to you .

22
23

-··-,

• ..J
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A.

The purpose of the device was to acquire information
as to any adulterous activities on Mrs . Zerkel's part.

2

Q.

Were you to collect any other inforarnation?

A.

Not that I'm aware of .

Q.

Did you collect other information?

A.

We collected all kinds of informati on regarding a

3
4
5
6

lot of topics.
7

Q.

Did Mr . Gunter have knowledge that you were going t o

8

place t his device on the recording lines?
9

A.

Yes, he did .

Q.

Was it placed there around June 1_6,

A.

To the bes t of my recollection, that's the date.

10
~ 9 84?

11

12

THE COURT :

When was it

. 13

placed?
14

A.

As far as the exact date , sir, I'm not sure.

I have

15

to rely o n notes and things.

It was a long time

16

ago.

But the date that she gave me sounds t o be

17

about right.

18

THE COURT :

That was June 16 ?

19

20

Q.

adultery, did you?

22

A.

81

You

did not collect any information regarding any alleged

21

23

June 16, 1984 was the date I used, yes , sir.

No , unfortunately no t.
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Q.

__J

You did collect information regarding financial terms
and financial matters from Billie Zerkel's standpoint,

2

property settlement, child support, equitable distri 3

bution.
4

A.

All the information that I got from Billie was in the

5

context that she and her girlfriend would gossip on
6

the phone. · I didn't keep my notes, so as to the exact
7

nature of the information I got during this gossip,
8

I can't gi v e you the exact details.
9

Q.

Let me ask the question this way.

You prepared a

10

number of reports for Mr. Gunter?
11
A~

Yes , I did.

Q.

To the best of your knowledge,. was the informat i on

12

- ...
__J

13

that you reported to Mr. Gunter that information
14

that you had collected?
15

A.

Yes , it is.

Q.

At some point you de t ermined to remove the recorder

16

17

from the telephone line?

18

A.

Yes.

Q.

Was that because you thought the telephone recorder

19

20

might be destroyed?
21

A.

Yes .

Q.

That was because Mrs. Zerkel had suspicions that the

22

23

-

...J
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line was being recorded,
A.

i~

that correct?

To the best of my recollection she had made a quip

2

to her girlfriend over the phone that maybe the
3

phone had been bugged, so I took that as an indica4

tion that I should take it out of t h ere.
5

Q.

Mr. Gunter did not instruct you to remove this

6

recorder, did he?
7

A.

No , I did that on my own initiative.

8

MRS. DANI EL:

That's all

9

the ques tions I have for Mr. Sirbaugh.
10

11

CROSS EXAMINATION
BY MR. HARRISON:·

12

Q.

13

Mr. Sirbaugh, when did you go to work for Mr. Gunter?
I mean general l y, not just on this case .

14

A.

It was in the mid-summer of that year.

15

Q.

When you say that, are you talking about going to

16

work on a fulltime basis?

17

A.

18.

In my interpretation it was a fulltime job.

I didn't

do anything else for a living.

Q.

19
. 20

When did you first become associated with Mr. Gunter?
I'll put it that way.

21

A.

In a business sense o r

22

Q.

Working for him.

just knowing him?

23
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,
A.

I

I·

I

That was I believe one of the very first cases I

I

I
I

sta r ted on for Mr . Gunter, so it would have been
2

in that time frame .
3

Q.

What did you do before you went to work for Mr .

4

Gunter?
5

A.

I was a policeman by trade.

Q.

How long?

A.

Ten years .

Q.

Where?

6
7
8
9

THE COURT :

Would that

10

make any

differ~nce,

Mr. Harrison?

11

I

MR . HARRISON:

Your Honor ,

12

I h a ve t he impression that the question of good faith

- -,
_ _J

13

is going to come up in all of this.

I think it has

14

I
I
· 1

to do with the discussions they had before they put

I

I

15

the recorder in and whether or not indeed they

~ hought

16

they were doing anything illegal or otherwise improper.
17

THE COURT :

What he had

18

done prior to his empl oyment, though , I can't see •. .
19

MR. HARRISON:

Well , I haven't t

20

addressed the next set of questions, Your Honor, with
21

regard to whether he had any e x periences with recorders
22

23

.I
'I

in a situation as a police officer.
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THE COURT:

What difference

would it make?
2

MR. HARRISON:

I think it

3

has to do with his good faith and by extension the
4

good faith of Mr. Gunter .
5

THE COURT:

Doesn't the

6

statute treat law enforcement officers differently ...
7

MR . HARRISON:

I think there

8

are some exceptions to law enforcement officers .

I

9

think the statute has a ls o, and it has been so held,
10

.

and I've got the cases, a specific
i r. ten t statute .,
. .

1t

· so that one is entitled t o go into whether or not
12

parties who engage in . the conduc t did or did not

13

think it was part .of a crime.

14

problem.

15

Again , this is my

I understood that the Bar was no t proceeding

on the basis that this was a crime .

16

But now I gather

differently , that the question is going to come up

17

as to whether or not the parties felt they were

18

delving into any illegal conduct .

19

THE COURT:

20

I think all

that Mrs . Daniel said the Bar's position was his

21

conduct does constitute a violation of the statute .

22

In that respect, •.• it would be dishonesty and fraud

23

11

COUNTY COURT REPORTE RS. l i\:C.

85

Reg1Stcrcd Profe ssio nal Rrp,mcrs
Ccruficd Video Tnhn1u3ns

II

64
...,

and whatever.

_J

I don't think she ' s . •. go ahead, Mr.

Harrison.
2

Q.

Mr. Sirbaugh, had you had any experiences in connec-

3

tion with your prior act i vities as a police officer
4

wh ich led you to believ e there was nothi ng improper
5

about putting in the t ape recorder?
6

A.

Yes , I h ad .-

7

MRS. DAN I EL :

Objection .

8

I don't think this is relevan t t o t h is case, as t o
9

whether or not he had pr i or experience as a policema n .
10

He was not a pol ice~an at the time t )1 i _s was done .

He

11

was a layman working as a private investigato r.

It

12

has no re l evance t o the facts of this case whatsoev er.

-,
__J

-

13

This case deals with Mr.

Gunter'~

position as an

14

attorney anyway, not with Mr. Sir b a ug h 's po siti on as
15

a former policeman.
16

MR . HARRIS ON:

Do you say

17

18

there's no element of intent i n fraud o r deceit?
MRS . DANIEL:

Not for Mr.

19
20

Sirbaugh, no, sir.

For Mr. Gunter , yes, sir .
MR . HARRIS ON :

But t h ei r

21
22

relationshi p , wo uld t hat not be re l e vant?
MRS . DAN IEL:

No , sir , it's

23

...J
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not relevant.
THE COURT:

Mr . Harrison,

2

ask him if he thought it was illegal, and I think we

3

may go with that.

4

I'll let him tes ti fy to that.

statute treats a police officer differently.

The

If i t's

5

relevant, you can ask him whether he thought it was
6

illegal .

7

Mr. Gunter is not go ing to rely on Mr. Sir-

baugh giving his o pinion of legality , I would assume.
8

That's not your position .

I just don 't see how it's

9

relevant.

I think he can testify as to his state of

10

mind.

Certainly,

~e'l~

let you do .

t~at.

11

MR. HARRISON:

I

All right, Sir. ,

12

I most respectfully object to not ·being to present
13

why it was that he thought i t was all right t o go
14

ahead and do this, and to put into evidence the fact
15

that he discussed with Mr. Gunter why he also thought
16

it was not improper to ...

17

THE COURT :

18

your question .

19

Why don ' t you tell us whether you

thought it was illegal and th en tell us why you felt

21

one way o r another.

22
23

You asked him about the p ri o r expe-

riences he's had.

20

A.

Your Honor, I did not think this act was illegal at
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a l l.

--'

THE COURT:
2

A.

3

Well, two reasons.

Why didn ' t you?

The first one i s that the police

department which I worked was at that time Winchester

4

Po l ice Departme n t.
5

They record conversations on a ll

their phones, even the ones that the pub l ic uses .

6

There was never any effort on anyone's part to let
7

attorneys or c l ients or defendants know that these
8

phones recorded .

I felt that was very similar in

9

circumstance to what we did.
10

Number two was, there was another

d~vorce

cas e

11

wh i ch happened when I was a policeman which I was
12

--,
_J

aware of and subsequently aftei that, I heard that
13

it had actually gone int·o court and the tapes were
14

used as e v idence in the divorce case.

Based on that ,

15

I just came to the conclus i on that this type of
16

activ i ty was not i ll egal.

I sti l l ho l d tha t feeling,

17

because .. .
19·

THE COURT:

I got you .

19

A.

I conveyed that to Mr . Gunter, and he t ook that into

20

consideration.
21

THE COURT:

Mr . Harrison ,

22

is that what you wanted in?
23

- -,

•

...J
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MR. HARRISON:
THE COURT :

Yes, Sir.

All right, sir,

2

go ahead.
3

Q.

Mr . Sirbaugh, who suggested that the recorder be

4

put in the residence?
5

A.

That exact point I'm not positive, whether it was

6

Jack Zerkel or myself.

The context of the conver-

7

sation was that the telephone was b eing used, and
8

we were talking back and forth . . Jack said, it's
9

my house and my telephone.

If I want to put a tape

10

recorder on my telephone~ r ...
11

THE COURT:

I think what

12

he wants t hough is whether Mr. Gunter suggested it .
13

A.

Oh , no, it was either Jack or myself.

Q.

Were you ever invol ved in other domestic cases while

14

15

you were working with Mr. Gunter?
16

A.

Yes, I was.

Q.

Were there any other cases in which a recording device

17

18

was involved?

19

20
21

A.

No, there was not.

Q.

About how many cases were you invol ved with while you
were with him?

22

A.

Around 50 cases , but they weren't all domestic cases .

23
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.

..,
There were some other cases .

_J

Q.
2
3

Was a recorder invo l ved in any of these other cases
whether they were domestic or not?

A.

No .

Q.

Did you du r ing t he course o f record i ng these conver-

4
5

sations record any conversations between Mrs. Zerkel
6

and an attorney of hers?
7
A.

No .

8

MR. HARRI SON:

I have no

9

further questions .
10

THE COURT:

Mrs. Danie l.

11

MRS . DANIEL:

No other

12

.

questions,

-,

_J

th~nk

you.

13

THE COURT:

I 'd ask one

14

or two quest i ons.
16
17

Q.

1a·

19

This device tha t you used, you might describe the
device to us.

A.

i

I

15

EXAM I NATION BY
THE COURT:

·I

What does it invol v e?

It was just a regular cassette tape recorder . Radio

20

Shack sells the device which you can hook to your

21

telephone so when you pick your telephone up you

22

can record any conversation that goes across t h e

23

---,

•

_J
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telephone.

Q.

Where was it installed?

A.

It was installed in Jack's workshop, in the basement.

Q.

Was it just hooked up to a wire to the ...

A.

Yes, all the telephones were on one line in the

2
3
4
5

house.

It was just plugged into the wires.

The

6

only thing . we didn't d o was tell his wife, as far
7

as I'm concerned.
8

Q.

Did you •.. before this use?

A.

I don't know if the tape recorder, but the little bo x

9

10

that you buy at Radio

Shae~

that lets

yo~

to do

th~s~

11

I went out and bought it.
12

MRS. DANIEL·:

I . have one

13

· question just as a followup.
14

THE COURT:

Go ahead.

15

16

REDIRECT EXAMINATION
BY MRS. DANIEL:

17

Q.

Mr. Sirbaugh, this tape recorder and box was not

18

put out in plain view howe ver in Mr. Zerkel's

19

basement?

20

A.

We decided that that would not be in our best interest.

21

Q.

Exactly.

22

A.

Well, actually, it was the ceiling, but, yes.

It was placed up under the floorboards?

23
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MRS. DANIEL:

_J

THE COURT:
2

Thank you.
Mr. Harrison ,

do you have any questions?

3

MR . HARRISON:

No, Sir.

4

THE COURT:

What about Mr .

5

Sirbaugh?

Do you want to excuse him or Kee p him?

6

Mrs. Daniel?
7

MRS. DANIEL:

I' d be willing

8

to excuse him, yes .
9

MR. HARRISON :

I'd like for

10

him t o remain , Your Hono r .
11

THE COURT:

Wil l you .stay

12

..,
_J

with

us~

Mr. Sirbaugh? . You have to go outside, but

13

don't l eave the presence of the Court , please , sir .
14

MRS . DANIEL :

The Bar rests.

15

MR . HARRISON :

Can I have

16

abou t

ten minutes t o confer with my client?

17
18

THE COURT:

All right.

Let me ask you , Mr . Harrison , d o you anticipate making
19

any kind of. motion or a nything at this point?

I have

20

not reviewed o bviously the exhibits, all o f them.

I

21

don ' t know whether you g entlemen feel like it would
22

be beneficial to review these a t this time or not.
23

..J
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THE COURT:
ju s t

I think I'll

take a . •. position at this poi nt .

2

THE COURT:

I'd li ke to look

3

at these, so maybe we'll take a recess long en ough f or

- 4

us to . . .
5

THE COURT:

6

how many

7

You indi ca ted

wi~nesses?

MR. HARRISON:

I had i ndicated !
I
that including Mr. Gunter there would be four .

8
9

THE COURT:

to
recess and

11

we~

We'll take a

11 be back as soon .as "!Ve review these .

(WHEREUPON , a brief recess was taken . )
12

BAILIFF :

You ma y be

seat~d.

13

THE COURT :

14

The Bar has

rested, Mr . Harrison .
15

MR. HARRI SON :

Your Honor,

16

we'd like to make a motion to strike the evidence,

17

based generally on the proposition that it ha s no t

18

19

established fraud and deceit , misrepresentation or
I

di s honesty under the DR.

20

More spec i fically, and I 'll

try to be as brief as I can , if you look at two

21

separate acts , if you will, by that I mean the

22

acquiescence and the recorder being placed in the

23
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residence and the activity while the recorder was

__J

in there, calling that the first act, and the second
2

act, that is to say, Mr. Gunter's stated intention

3

with regard to putting the recorder back in, if
4

you look at the first act, my interpretation of
5

those words, I can't find any precedents, is that
6

those words, fraud, deceit, et cetera, which are
7

contained in the DR, would require an assertion to
8

or an activity with the person who is allegedly
9

deceived, defrauded, and so on and so forth.
10
Th~re

is

noth~ng

~n

either

th~

.testimory ..or

11

the memoranda to indicate that Mr. Sirbaugh or Mr .

.,
__J

•

12

Gunter had any contact with Mrs. Zerkel.

Mr. Zerkel

13

certainly did, but there is nothing that woul d indi14

cate that she was relying on him with regard to any
15

assertions, representations, so on and so forth.
16

Secondly, I don't believe that the surreptitious
17
18
19
20

gathering of evidence is per se improper.

You would

have to ha ve something that g oes beyo nd that, bec au se
as I mentioned in my opening statement I be lie ve that,

I

I

as distasteful as it . may be , the surrep titi ous ga thering !
21

of evidence, particularly in ad ultery cases, goes on
22

all the time.
23

..J
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. . I

The recorder doesn't take us beyond that propos1t1op,
we'd submit, because only if the use of the recorder
2

constituted a defense or constituted a violation under
3

the statute would it make any sense that that changes
4

things.

It is conceded, I believe, that t h e recorder

5

was not used for oral acquisition.

I believe in the

6

7

Cogdill case that establishes tnat you don't have
violation of the statute.

8

Moreover, Mrs. Zerkel was not represented at the
9

time that recorder was in there, or if she was, the
10

memoranda establish that Mr. Gunter did pot ·know about
11

it.
12

Finally, on that particular point, there is no
13

evidence if other information was overheard, infer14

mation other than the adultery, that that was used
15

in any way, shape or form with regard to negotiations
16

or in any other fashion.

Taking what I referred to

17
18

19

20
21

22

23

was the second act, that purely and simply consists
of Mr . Gunter thinking about putting the recorder back
in there for what would be probably an improper purpose, not necessarily under this DR, but probably an
improper purpose.

But, and I think the critical point

is this, he didn ' t do it.

As far as I know, the DRs
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I

do not p r oscrobe thinking about improper conduct,

_J

simply about doing it .

So that statemen t that I will

2

recommend that we do thu s and so, t hat s tatement wh ich
3

did not come to pass , does not constitute a vio l ation
4

of a DR.
5

In summary, the Bar I think p r obably could have
6

proceeded with a d i ffere n t theory in connection with
7

il l egal act, wro ngful act, wrongful

communica t ion or

8

wha t ever , bu t

they didn't do it.

They ' ve elected to

9

pr oceed under thi s DR, and I don 't th i nk t he words
10

which comprise

~he

offense of this DR, have been

11

satisfied by the evidence.

.,
_J

12

THE COURT :

Before you

13

argue, could we have just a second?

Mrs . Daniel, we

14

do n' t want to cut you off, but I think the Court is
15

unanimously of the opinio n that the Bar has made out
16

a prima facie case .
17

MRS . DANIEL :

Thank you.

18

THE COURT :

Mr. Harrison,

19

you r motion to strike will be overruled.

We' l l note

20

your objection for the record .
21

MR. HARRISON:

Thank you ,

22

Your Honor .
23

---,

•

_J

COUNTY COURT REPORTERS. I NC.
Registered Professional Rcporrers
Cerntied Video Tcch n1uans

.. .·

96

75

MRS . DANIEL:

Thank you

very much.
2

MR . HARRISON:

I'd l ike to

3

call Mr . Chasler, please .
4

THE COURT:

Let me make

5

one o ther observa ti on .

Mrs. Zerkel walked in the

6

courtroom and you sent her out, is that correct?

7

She's

been excused, and I think she can remain in the court8

room if she'd like.

She can remain in the courtroom

9

if she'd like.

10

Where's Mr. Chasler?

another witness you can

1 '.. J,
11 ·

12

13

Have you got

ca~l?

MR. HARRISON:

I

Call Mrs .

Gunter , please , Melody Gunter.
THE COURT:

Have you decided

14

how many witnesses you're going to use, Mr . Harrison?
15

MR . HARRISON :

Before I men -

16

tioned four, but the three preceding Mr . Gunter will

17

be r elatively short .

18

OFF THE RECORD

19

THOMAS J . CHASLER, having been duly sworn by the Clerk,
was examined and testified as·follows:

20
21

DIRECT EXAMINATION
BY MR . HARRISON:

22

Q.

23
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Mr. Chasler , would you state your f ull name, please?
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A.

Thomas J . Chas l er.

Q.

Where do you live?

A.

Wincheste r , Vi r g i nia.

Q.

What i s your p r ofess i on?

A.

I' m an atto r ney.

Q.

Licensed by the Commonwealth of Virginia?

A.

Yes , sir.

Q.

How long have you been licensed?

A.

Since 1974 .

Q.

Di d you have occasion, Mr . Chas l er, in 1984 to

2
3
4
5
6
7
8
9
10

represent Mrs. Bil li e Zerkel i n

connec~ion

with

11

a divorce case?
12
I
_J

A.

Yes, I did .

Q.

A domestic matter, perhaps I shou l d say?

A.

Yes , I did .

Q.

When did you first speak with Mrs. Zerke l , do you

13
14
15
16

know?
17
18

A.

May 2 5 , 19 8 4 •

Q.

Do you know when you next spoke with her?

A.

The first time I spoke with her was a office

19
20

conference on May 25.

We had phone calls after that.

21

I don ' t recall the next time, but I think it would be
22

sometime in late June the same year that we physically
23

...J
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saw each other, but we had many phone calls back
and forth.
2

Q.

Do you know when it was that you entered into commu -

3

nication with Mr. Gunter with regard to your repre4

sentation of Mrs. Zerkel?
5

A.

I received a letter from Mr . Gunter on July 25,

6

and I telephoned him with reference to the case.
7

I think his letter was something to t h e effect t h at,
8

I understand that you represent Mrs . Zerkel.

Please

9

outline what your client 's demands are, and I will
10
c~ient. .

relay them to my

I

telephon~d

h~m , . w~·

talked

11

briefly about it, then on August 8 I

~ent

h im a letter

12

with her demands.
13

Q.

In that letter, I believe, Mr. Chasler, you mentioned

14

some question with regard to the use of a recorder?
15

A.

Yes, sir.

Q.

Did you and Mr. Gunter subsequently discuss that?

A.

Yes, we did .

Q.

What did you conclude in terms of the illegality of

16
17
18
19

that conduct?

20

A.

Initially, I researched the case, r esearch ed t h e

21

statute, and felt that it was illeg al.

I think I

22

stated something t o that effect in my letter.
23

I
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.,
I s poke with Mr. Gunter on the phone and he referred

_J

me to a case , U. S .

~·

Cogdi ll case , and asked that I

2

read that.

I read tha t case and that case apparently

3

was try i ng to exp l ain the statute.

I really could not

4

come to a defin i tive conclusion as to the legality of
5

a wiretap such as Mrs. Zerkel i nformed me of .
6

Q.

Did you conc l ude in essence that his interpretation

7

of the case wa s reasonab l e?
8

A.

I thought it wa s as reasonable a s my interpretation .

Q.

Did the domestic case proceed from th a t point forward

9

10

i n a bas i ca ll y norma l fashio n ?
11
12
...,
_J

A.

Yes , i t did.

Q.

Did y ou and Mr . Gunter enter into any sort o f any

13

agreement that you were not going to make a report
14

to the Bar o r a l low yo u r . c l ient to make a report to
15

the Bar?
16

A.

No.

No, it never came up.

17

MR . HARRI SON:

No further

18

questions.
19

THE COURT:

Mrs . Daniel.

20
21

CROSS EXAMI NAT I ON
BY MR. DANIEL:

22

Q.

So you did not ..• with the Bar or with the Commonwealth

23

- ,
-

..J
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regarding the l aw for wiretaps , did you?
2

A.

No.

Q.

Would this not be a correct sta t ement then based on

3

your tes t imony of Mr. Gunter in a memo , in which
4

he states , in a nu t shel l, Mr . Chasler and I agreed
5

tha t the pursuance of a complaint concerning tele6

pho n 1c surv.e il lance would serve no use f ul purpose,
7

tha t

i t was questionable at best as to whether or

8

not e t hical or l ega l vio l a t ions had occurred , a nd
9

nothing further would be hea r d in reference to
10

that matter?

,1

You
. have no recollection
.
.
.of any such

conversation ~r consul t ation wi~h Mr . Gunter?
12

A.

13

We never d i scussed anything with reference to a
compla in t

14

t ha t

to t he State Bar Association .

My feeling

I wou ld be put in a very precarious situation

15

I

,.

o f using wha t may arguably be a v i olation to my
16

II

client ' s advantage .
17
18
19
20

Q.

Which of course would be prohibited under Bar rules?

A.

That ' s correct.

Q.

But in t erms of this discussion that ' s memorialized
in t his memorandum dated September 14, 1984, do y ou

21
22

,,

23

I

remember coming to any kind of agreement?

Mr . Chasler and I agreed that pursuance of the

II
I

10 1

It say s ,
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1

1

complaint concerning a telephonic surveillance

!

would serve no useful purpose .

!

2

i

THE COURT:

Your question

3

!
I
I

is , did he come to such a conclusion himse lf and

4

I

I
- I

express it to ...
5

MRS . DANIEL :

Did they have

6

an agreement of this nature, that's memorialized in
7

Exhibit #23 .
8

A.

I can't remember .

I do recall a letter that Mr.

9

Gunter sent me, saying something to the effect that
10
1 •,

this matter has been settled.and tak e~ care of.
'Il .
I

' didnlt interpret that to mean that I was even con-

12
_J

r

sidering reporting him to the State Bar Association .

13
. Q.

I believe you ' re

re~erring

to

th~

paragraph in Exhibit

14

that says, this letter will confirm that the matter of
15

alleged telephonic surveillance raised by you in your
16

letter of August 8, 1984 has been resolved satis17

facto r ily t o you and your client , and that nothing

18

furt her will be forthcoming in reference thereto?
19

A.

That ' s right .

Q.

This letter is dated September 27, 1984 with a memo

20
21

on it that said it was dictated September 15, 1984 .
22

·1

A.

The letter speaks for itself.

If that's what it

23
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says, that's my memory.

Q.

I'll ask you to look at this Exhibit #24 and see

2

if it's the one you recall.
3

A.

Yes .

Q.

r1r . Chasler, it is a fact that this conversation

4

5

that's referred to that you and Mr. Gunter had was
6

September 15, 1984 as the letter speaks to?
7

A.

I can't answer that as to the date.

I don't know .

8

MRS . DANIEL:

Thank you.

9

That's all the questions to Mr. Chasler.

I

10

I

THE COURT:

Any redirect?

I

11

MR . HARRISON:

No , Sir.

I
i

12

THE COURT :

May he be

I

13

excused?

I

14

MRS. DANIEL:

Yes, Your

15

Honor.
16

MR . HARRISON:

17

THE COURT:

18

Chasler, you're free to go.

19

Yes, Sir.

All righ t, Mr.

Mr. Harrison , yo u r o ther

witness is here.

20

MR. HARRIS ON:

21

Gunter, please.

22

23
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MELODY A. GUNTER , having been duly sworn by the Clerk, was
examined and testified as fol l ows:

_J

2

DIRECT EXAMINATION
BY MR. HARRISON:

3

Q.

Would you state your full name, please ?

A.

My name is Me l ody Ann Gunter .

Q.

You are the daughter of Eugene Gunter, is that

4
5
6

correct?
7

A.

That's correct.

Q.

Where do you li ve , Miss Gunter?

A.

I live at 2213 Aspen Way in Richmond, Virginia.

Q.

What. is ·your

A~

I'm an attorney .

Q.

Licensed in the Commo nwealth of Virginia?

A.

Yes, sir.

Q.

When were you licensed?

A.

In October of 1987 .

Q.

In June of 1984 , did you have occasion to be working

8
9

10
profe~sior:i?

11
12

'

_J

-

13
14
15
16

17

for your father in his law o ff ice?
18

A.

Yes, I did.

At that time, I'd just g rad uated from

19

the University of Virginia , and I was begin ni ng to
20

sta rt law school in that fall, and I was working
21

there a s a leg a l assistant -secretary.
22

Q.

At that time, did it come to your attention that

23

..J
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your father had a case in the off ice in which the
1·

recording device had been placed in the home of
2

his client, Mr. Zerkel7
3

A.

Yes.

Q.

Did you subsequently have occasion to have conver-

4
5

sations with your father with regard to the propriety
6

of that?
7

A.

Yes, I did .

Q.

I wonder if you would just tell the Court, please,

8
9

what came to pass as far as that's concerned .
10

A.
11

I was working in the office, and I heard from Dennis

I

Sirbaugh that something had been done.

I had worked

12

with my father ' s office on and off for a couple of
13

years and had never heard of anything like that

14

happening.

So I went into my father and asked him

15

if there was anything wrong with that, and he sa i d
16

no , that there wasn't anything wrong with it .
17

MR . HARRISON:

18

have any further ques-tions .

19

MRS . DANIEL:

20

THE COURT:

21

No questions.
Thank you, Miss

Gunter. I assume sh e 's free to go?

22

MRS. DANIEL:

23

II!
11

I
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I

I

I
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far as the Bar is concerned.

_J

THE COURT:

Mr. Harrison?

2

MR. HARRISON:

Yes, Sir.

3

THE COURT:

You're excu sed.

4

MR. HARRISON:

Would you

5

call Mr. Ritter, please?
6 '

I
I

7

CLINTON R.
RITTER, having been du l y sworn b y t h e Clerk, was ;
examined and testified as follows:

8

DIRECT EXAMINATION
BY MR. HARRISON:

!
I

9

Q.

Would you state your full name, please, sir?

A.

Clinton Robert .

Q.

Your address?

I

A.

205 East Boscawe n Street here in Winchester.

!

Q.

Your profession?

A.

I'm an attorney.

10
~itter.

11
12
I

_J

-

13

1·

II

14
15
16

I

I

Q.

Licensed in •••

A.

Virginia and West Virginia.

Q.

How long have you been licensed i n Virgi n ia, Mr.

I

I'

17
18

Ritter?
19

A.

This will be my 18th year this s ummer.

Q.

Where is your office located with regard t o the o ffice

20
21

of Mr. Gunter?
22
11
II

A.

Just two doors away .

23

...J
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Q.

was it your practice in 1984 to stop by a nd see Mr .
Gun t er periodical ly?

2

A.

It alway s h a s been .

He ' s been my neigh b or there f o r

3

I guess 19 years now.

My office bei ng cl o se by , o nce

4

a month we get together for a bu l l sessi on , on t h e
5

average , some t imes mor e , sometimes less.

I n the year

6

' 84 I probab l y spent a little bi t more time wit h Ge ne
7

than in t he pas t .

Hi s only son was dying of c ancer

8

at . that time .

So he was under a l ot o f pressure.

9

I tried as a friend to stop in and have a conversat i on
10

with him o nce in a while .
1 ·• I .
Q.

12

I
I

· Were · you s t opping in on a regular basi s in 1984.?

A.

Yes.

Q.

Do you recal l an o c c a sion in the l a t e spring o r e ar l y

13
1"4

summer in 1984 when · you s t op ped by a nd had a conv er15

sation with Mr . Gunter having to do wi t h the i nstal la 16
17
18
19

tion of a reco r d e r in the home of a c l ient that h e

I
I

i n a domest i c case ?
A.

Ye s, I remember tha t.
t oge t he r.

20

We've done numerous cases

Si nce I ' m licensed i n West Virginia , Ge n e

us e s me as co- counsel on a regular basis f o r acc id e n t

21

cases in t he ne i ghboring counties i n t h e Easter n Pa n-

22

handle .

23

So we get together quite fre que n tl y on a l o t

ij

i
i
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of different cases .

Q.

But I remember that conversation .

What was the natu r e of the discussion that you all

2

had?
3

A.

Well, it was more or less put to me in a hypothetical

4

that ... as I recall, it was a domestic case.

The hus-

5

ba nd suspicioned his wife of runn ing around on him.
6

The proposal was put to me , would it be p roper for
7

him to have a •.. could he put a recorder on his own
8

phone .

When he mentioned it to me , I mentioned the

9

Cogdi ll case to him, and we had some discussion about
10

that.

I told . him he should lo ok .at jt.

I th ink bef6re

11

that that evening, I t o ld him if he wanted me to do
12

some more research on it, look at the $tatute on
_J

13

that case again , and I'd get back with him .

That was

14

basically the course of that c o nversati on tha t came
15

up, along with several other thing s that we discu ssed
16

that day.

I guess the reason I remember it s o well

17

is the fact that that case is so unusual , it's one
18

that kind of sticks i n your mind.
19

Q.

Had you had some prior exper ience at that point i n

20

the practice of criminal law?
21

A.

Oh, yes.

I was assistant prosecutor here f or about

seven years, assisting the county attorney .

Never

-·-,

•

..J

COLi'.\iTY COURT REPORTERS. I NC.
Registered Prnfcs>1un:1I R«p,incrs
CernficJ Video Tc<hn1u:1ns

108

87
prosecuted a wiretapping case, though.

Q.

Did you all have some subsequent discussions with

2

regard to that case?
3

A.

Yes, it might have been six weeks, eight weeks later.

4

I think one time I mentioned to him I didn't have
5

any time to do any research on it for him, and his
6

comment was that they had gotten back together, I
7

believe, or the thing was settled.

So that was the

8

end of that.
9

MR. HARRISON:

I don't have

10

any further

questi~ns. _

11

12

CROSS EXAMINATION
BY MRS. DANIEL:

13

Q • . Mr. Ritter, did I understand you to say you've never

14

prosecuted a case

~nder

the statute?

15

A.

No, I have not .

16

Q.

Mr. Gunter is also experienced in crimi n al law, is

17

he not?

18

A.

19

Yes, he was.

He was the Commonwealth Attorney here

before Mr. Ambrogi took office.

20

Q.

21

He does a large criminal defense practice, does he
not?

22

A.

Yes, he does.

23

I

I
I
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MRS . DANIEL:

Thank you.

That's all the questions I have of Mr. Ritter .
2

THE COURT:

May Mr. Ritter

3

be excused?
4

MR. HARRISON:

Yes, Sir.

5

THE COURT :

Mr. Ritter,

6

you're free to go.
7

MR . RITTER:

Thank you,

8

Judge.
9

MR. HARRISON:

The next

10

witness will be Mr. Gunter, Your Honor( which I
11

expect will take a little while.

,

12

THE COURT:

How long is

13

a little while?
14

MR. HARRISON :

As far as

15

my direct examination, I expect 20 minutes.

Of course,

16

I don't know what happens from that point forward
17

OFF THE RECORD
18

ELTON EUGENE GUNTER , having been d u ly sworn by · the Clerk,
was examined and testified as follows:

19
20

DIRECT EXAMINATION
BY MR . HARRISON:

21

Q.
22

11

Mr. Gunter, state your full name for the record,
please.

23

...J
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2

A.

Elton Eugene Gunter.

Q.

Your address, please, sir?

A.

Home address is 2121 Harvest Drive, Winchester.

3

Office address is 1416 South Kent Street, Winchester.
4

Q.

You are the Respondent in this case?

A.

Yes, sir.

Q.

How long have you been licensed to practice in

5

6
7

Virginia, Mr. Gunter?
8

A.

Almost 29 years.

Q.

In 1984, Mr. Gunter, what type of practice did you

9
10

have?
11

A.

General pra~ti~e .

12

.Q.

Did you -have occasio n to become involved with Mr.

13

Zerkel in 1984?
14

A.

Yes, sir, I did.

Q.

When was that?

A.

I don't remember the exact date, but it would have

15
16
17

been in the late spring or early summer of 1984.

18

19

20
21

22
23

111

Q.

What was the nature of your employment?

A.

Mr. Zerkel c ontacted me.

We had known each other

throu g h ... other than being attorn ey and c lient.
He contacted me and t o ld me that his marriage was
on the rocks, that he felt that his wife had been
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,
unfaithful to him and he insisted upon an appointment,

_J

which I gave him.
2

Q.

Go ahead if you would and explain to the Court what

3

you did, specifically what led up to the institution
4

of surveillance on Mrs. Zerkel .
5

A.

I talked to Mr . zerkel on a number of occasions.

6

He employed me and wanted me t o get his case priority ,
7

Ii

told me something to the effect that he wanted to b e

8

ab le to call me any hour of the day or night.

I

9

agreed to that.

His suspicion was that his wife,

10

as I said, was being

unfai~hful,

and ; e wanted to .

1 .• I .

know · if I had a private detective that could check
12

out his .suspicions.
_J

Mr . Sirbaugh was working for me

13

part time , but a l o t of the time .

Don't know whether

14

you'd say it was part time or fulltirne.

I don 't know

15

whether he had other employment o r not.
16

I believe that it was at the second meeting then
17

that I asked Mr . Sirbaugh t o sit in o n it .

In the

18

discussion, it was suggested t hat a tape recorder be
19

put on the

Z~fk e l's

phone.

I cannot rec all exactly

20

whether it was Mr . Zerkel o r Mr . Sirbaugh that sug21
22

i

Ii
23

i

gested that .
Q.

Did you a ll do that at that time?

!I
II

I
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A.

No, sir, not immediately.

But it was done thBreafter.

Q.

What things did you take into consideratio n with

2

regard to the propriety of this before the recorder
3

was placed in the home?
4

A.

~

asked and found out what the sit uation was, that

5

Mr. Zerkel and his wife were still living toget h er
6

at the address in Mount Jackson, that the phone was

7

listed in his name, that he paid the bi ll, that the
8

bill was in his name, and that that was the pho ne
9

that he used as his residence phone.

I remember

tO

the input by Mr. Sirbaugh that

t~e

p9l~ce

department

11

••. and I was already familiar with that ... r outinely
12

recorped all telephone calls from all phones at the
13

police department and also the Frederick County
14

Sheriff's Department.

I had been cautioned when

15

talking to a client on one occa si on by a policeman
16

who is a friend of mine tha t

17

it was be ing recorded.

I consulted with my associate, Mr. Charles Bu r ns,

18

19

20

Charles L. Burns.

I read the statute, and I read

the Cogdill case.

Now, I cannot remember exactly

in point of time when each was done.

21

I talked to

Mr. Ritter about it on one of what he calls ou r

22

bull sessi ons .

23
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Q.

Based on those activities, I gather you came to a
conclusion.

What was that conclusion?

2

A.

I concluded that it was not illegal or improper

3

for Mr. Zerkel to put a recording device on his own
4

phone.
5

Q.

What happened after the device was placed on his

6

phone?

De$cribe what occurred thereafter.

7

A.

I did not know anything about the mechanics of the

8

thing, other than what was explained to me. I do
9

document every thought that I have in memoranda.
10

I can't remember
11

p:reci~ely

.

from day .to

d~y,. b~t

whatever the memorandum says, that's 'the thought
12

I had.
_J

13

Q.

Speaking of memoranda, you've reviewed the memoranda

14
in this case, is that correct?
15

A.

Yes, I have.

Q.

Are the memoranda which are in the file which is before

16
17

the Court all of the memoranda which were generated
18

during this c o urse of events?
19

A.

I believe they are, because I copy my client a copy

20

of literally everything.

That is my established

21

practice and procedure and this case was no different.
22

Q.

Did you all ever claim any evidence o f ad u ltery as

23

----,

-

.J
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a result of the presence of the recorder?
A.
2

No , we did not.

I don't believe any was going on.

There was other efforts that were made, surveillance

3

on trips, things of that sort.

Mr. Zerkel had a

4

suspicion, but I don't believe it was g oing on.
5

Q.

Was the recorder on there for any other purpose?

A.

No, sir.

Q.

What ultimately happened with regard to the recorder

6
7
8

being in the Zerkel residence?
9

A.

Mr. Zerkel reported to me that Mrs. Zerkel found

10

one or two or more, I don't know, of his copies of
11

my memoranda to the file.

12 I·

Before I knew anything

about it, it was taken out just as it was put in
13

without my ' specific knowledge as to when it was
14

it was going to be done.

But I knew about it.

15

Q.

You 're referring to your memora ndum of July 24 wherein

16

you recite that the recorder had been removed?

17

A.

18
19

20

about right.
ti

I

Q.

II
,j

A.

Yes, sir.

Q.

What happened after the removal of the recorder?

'I

I

23

Is that information that's stated in that memorandum
basically correct?

21
22

Yes, sir, if that's the date of it, and that sounds

II
I
I

I
11

ii'
I
l'

115 I
Ii

1!

COUNT Y COURT REPORTERS. I NC.
Rcg1s1cre<l Professional Rcp»rtcrs
Ce rtified Video T nhn 1u~ns

94

.,
- '

-

-

A.

Mr. Zerkel advised me that his wife told him that
she was represented by Mr. Chasler, a nd I believe

2

on the same day that he t o ld me that, I wrote to
3

Mr. Chasler.

I'm not aware of any letter that Mr.

4

Chasler ever wrote to Mr. Zerkel.

There may have

5

been, but I'm not aware of that.
6

Q.

Did you write to Mr. Chasler on July 25?

A.

I believe that's right.

Q.

Had you ever listened to any recordings of any

7

8
9

conversations between Mrs. Zerkel and her attorney?
10

A.

No, sir.

Q.

Did you know before July 25

11

tha~

Mrs. Zerkel was

12

represented by an attorney?

I

13

A.

No, sir, not that she was represented by an attorney.

14

But I t hink there was some reference in a memora ndum
15

somewhere that she may have tal ked to eit her Mrs.
16

Hoover i n Harrisonburg or Mr. Chasler in Winchester.
17
18

Q.

What happened after you got in touch with Mr . Chasler?

A.

I got a letter from Mr. Chasler.

Mr . Chasler's

19

letter addressed the divorce and t hen in the ..• either
20

in the last paragraph or the penultimate paragraph,
21

it mentioned the fact that his client had evidence
22

of the fact that there had been a recording dev ice
23
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on the phone , and that he was considering taking
action against Mr . Sirbaugh.
2

Q.

What then ensued between you and Mr . Chasler?

A.

That concerned me very much , becau se I had made a

3
4

decision o r an acqu i escence , fee li ng that what was
5

being done was not illegal or imp r oper .

I then went

6

into an exhaustive examination of it.

I wrote back

7

to Mr. Chasler the letter that was written .

That is

8

an exhibit , I believe .
9

Q.

As part of the examination , did you have Mr . Burns

10
1 ·•

11

I

12

work on the project?

·1.
I

A.

' I did.

Q.

In9idental l y, where is Mr . Burns at the present time?

A.

He ' s in the south of Germany .

13

He went to work for

14

a company out of Rockville , Maryland as an attorney.
15

He ' s a single man and they assigned him overseas .

It

16

was a great opportunity for him .
17
18

I.

I
I

Q.

The rather lengthy memorandum of law which is in the
file, which has the initials on it C something B, is

I

19

that t he memora n dum that was prepared by Mr . Burns?

20

A.

It was prepared by him without any intervention

21

from me, yes , sir.

22

Q.

23

117 I
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I
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I

with Mr . Chasler?

__J

A.
2

I discussed it with him to the extent of telling him
that I did not feel that there was any illegality

3

o r impropriety , and I told him why.
4

Q.

What was the outcome of all of that ?

A.

After Mr. Chasler exami~ed my reasons, he agreed.

Q.

How did the domest ic case terminate?

A.

By a settlement.

5

6
7

8

At t he point that I left the case ,

there was a property settlement agreement . Then an

9

attorney from Newmarket actuall y did the fina l divo rce .

ro
But the case was

se~tled

by a property _ settlement

11

agreement upon the demands a s made by Mrs . Zerke l,
12
~

__J

with · possib ly some minor devia ti ons .

Her demands

13

seemed to be r easonable t o me , and I s o advi s ed Mr.
14

Zerkel.

I think they negotiated some mi nor points

15

and the n the agreement was entered .
16

Q.

Did you have occasion to have further contact with

17

Mr . Zerke l in the spring or fall of 1985?
18

A.

I had contact with him, ye s.

I had s ome co ntact

19

with

~r

. .~erke 1 concerning my bi 11. Then he cal led

20

me for an appointmen t in the beginning of 1985 .
21

He indica t ed then that he thought his wife was go ing
22

to leave and t ake the child r en and go to Texas .
23

- -,
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Q.

We l l , go straight to the heart of the mat ter .

He

indicated that he had a conference wit h you on occa2

sion when he was carrying a recor de r with which he
3

had been equipped by t he state police.

What trans -

4

pired on that occasion?
5

A.

He was there t o talk t o me, as far as I knew , about

6

the matter ·with his wife .

7

As he got up to leave ,

he reached in his pocket and pu l led o ut ... looked
8

like to me it was something written on the back of
9

an envelope, and said, by the way, Gene , wh ile I'm
10

here, I · wrote some _ thirgs down I need

11

to.c h ~c~

with you t hat have been bothering me ,· or s ometh ing
12

to that effect .

13

He then asked me , he said , now t hat

this settlement has been had and this t hing is ab out
14

over with, do n't you think we should destroy those
15

memo r anda.

It startled me , it surprised me .

I said ,

16

I think maybe I stammered a little bit .

I said , Jack,

17

t his might not be word for word , bu t, you can do what

18

you want to with yours, but that 's my file , I ' m g oing

19

to keep i t.

20

Q.

21

We haven ' t do ne anything wrong .

Let's go back a second if you would, Mr. Gunt er , to
a memo that you prepared in July of 1984 which you

22

11

·1
23 1,

referred to severa l

times , in which you made a state-

I

I
II
!
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ment, and I don't undertake to quote you correctly,

_J

but it's to the effect that I will consider putting
2

the recorder back in to obtain evidence with regard

3

to the adultery and also settlement input, words
4

to that effect.

I wonder if you will explain to

5

the Court at that time what exactly you were thinking
6

about, and -what you did or did not do, and why.
7

A.

I don't know what I was thinking about, Mr. Harrison .

8

As I've indicated, I literally put every thought that
9

I have ... I hold a Dictaphone like this, and I put
10

every thought that I have.

My memoranda are usual l y

11

rather exhaustive.

I certainl y must have said that.

12

But I didn 't do that, and I wouldn 't do it.

_,

I evi -

13

dently had the thought.
14

Q.

Now, the recording device never went back into the

15

residence after its removal in mid-July o r there16

abouts or 1984, is that correct?
17

A.

According to reports that I had, that 's right, yes ,

18

sir .

Yes, sir, I 'm s·ure .

I never saw the · device,

19

but I'm dealing on the reports.
20

Q.

Answer any questions Mrs . Daniel has , please .

21

- _,
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CROSS EXAMINATION
BY MRS. DANIEL :

Q.

2

You went through a number of points that you considered

3

in making the decision to place the recorder . But

4

you said you weren ' t sure when you d i d these things,

5

and some of them were consultation wi t h Mr . Burns

6

and reading the statute and reading the Cogdill

7

case.

8

was brought to your attention, is t ha t not true?

9

A.

That actually took place after the p roblem

Mr. Burns ' research memorandum was done ... when I

10

received Mr. Chasler ' s letter, that's when I believe

11

I dictated the ~emorandofu , an6 si id , · h~ r~'s the

12

question.

Q.

13

I want you r memorandum on it .

Mr . Gunter , are you really trying to come in here

14

today and c o nvince this Court that you 're no t aware

15

as any ci ti zen might be aware that the telephone

16

book says t ha t you canno t rec o rd a person's conver-

17

sation without consent?

18

A.

I have ad v ised the Court exactly what my opinion was

19

b ased on this set of facts and circumstances .

20

made a mistake, it was an honest mi stake .

21

Q.

22

Are you also corning in here today trying t o convince
th i s Court that you as an attorney should be forgive n

11

23

11

II

i'ii
!1
i

12 1

If I

I
I
i

:1
1!
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for your ignorance of the law, when we know that the

----''

courts do not forgive lay people for t heir ignorance
2

of the law and sanction them regularly?

3

Is that your

posi ti on t oday?

4

A.

Mrs . Daniel, I haven 't said that it was my ignorance

5

of the law .

I haven ' t said that I am convinced yet

6

that that is wrong.

But I ' m great l y concerned · that

7

I didn ' t realize that it was even a problem.
Q.

That it was improper or that it was pr oper?

A.

I was not aware tha t there was any problem about it

9
10
1i

being illeg al o r improper, and I sto r-.d trial for

i.

.

II

· the i ll egali t y of it .

12

-

__,

-

Q.

I

Mr. Gunter , don ' t you have a duty to your clients

13

to determine whether some t hing is proper or improper
14

under the Code of Professional Responsibility , before
15

you consent to it?
16

A.

I felt that I did.

Q.

Wha t s t eps did you t ake prior to t he instal l ation

17
18

to determine that you were giving your client proper
19

advice and telling him that i t was lega l, not improper,
20

to place this device on his telephone line?

21

A.

I feel that I ' ve answered t ha t, but I ' ll repeat it
if you want me to.

23

-'
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r
Q.

Yes, sir, I do .

A.

I spoke to Mr. Ritter about it.

Q.

Prior to the installation?

A.

Yes.

2
3

It was discussed with Mr. Zerkel and Mr. Sir-

4

baugh on at least one occasion , maybe twice .

I had

5

my awareness, and Mr. Sirbaugh confirmed it, of both
6

the local police department and local sheriff's

7

department.

I felt that based upon ... and I got the

8

facts from Mr . Zerkel as to the situation, that he
9

lived in the house, that the phone was in his name,
10
~he

that he paid

bill.

I

consid~red.

all of those

11

things.
12

Q.

You didn't consider consulting with your local expert,

13

the Commonwealth Attorney , on

14

cr~min~l

law?

A.

I didn ' t then, but I did later.

Q.

You didn't think to consu lt the State Bar ethics

15
16

committee as to whether or not this would be an
17

ethical practice prior to installati on?

18

A.

Mrs. Daniel, if I thought that it was in question,

19

I would have .

20

O:

21

But Mr. Ritter brought to your attention the Cogdill
case, did he not?

22

A.

23

123

I didn ' t think it was in question.

Yes, and i n connection with that, we di scussed it.
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Q.

__J

But Cogsdill deals with the consent to o ne party,
and you didn ' t have that consent.

2

THE COURT :

Mrs. Da n iel,

3

I think you 're arguing with the witness .
4

MRS. DANIEL:

Can I ask

5

him if he considered that factor in Cogdill?
6

THE COURT:

You ca n ask

7

him about it, but I t hink you ' re arguing you r case
8

to the wi tness .
9

THE COURT:

Go ahead and

10

answer the

questio~,

Mr. Gunter .

11

A.

I considered the Cogdill case i n its

~ntirety .

I

12

.

did noi feel that it .prohibited what was being done .

-,

_J

13

MRS . DANIEL:

That ' s all

14

the questions I have .
15
16

EXAMINATION BY
THE COURT:

17

Q.

18

Mr. Gunter, is it your testimo ny that you considered
this Cogdill case before the installation?

19

A.

My recollection is that I did, Your Honor.

20

THE COURT:

21

MR. HARRISON:

22

I

Mr . Harrison?
We don 't

have any further evidence to present, You r Honor .

23
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THE COURT:

Mrs . Daniel?

MRS . DANIEL:

No further

2

evidence.
3

THE COURT:

4

How long will

you all want to argue?
5

MRS. DANIEL:

6

Maybe ten

minutes maximum.

7

THE COURT:

Mr . Harrison?

8

MR. HARRISON:

Twenty.

9

THE COURT:

Go ahead.

10

MRS. DANIEL:

There are

11

several things to consider here, all surrounding the
12

surreptitious obtaining of information through the
13

recording of telephone conversations without the
14

consent of a party.

15

Those factors distinguish this

case from Cogdill.
16

In Cogdill, there's a quote that says, the means

17
I

18

II

19 :1
20
21
22
23

125

whereby the contents of the conversation are acquired,
that is crucial.

We need to focus on the means.

If

the means are legal through consent or through
judicial authorization, then the use of that material
is legal.

If the means are illegal under 19.2-62,

then it's improper.
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The Bar is here today on an improper case.

__J

There is no consent, no judicial authority.

The

2

statute speaks to that specifically in Section B and
3

in Section A.

There was the willful interception and

4

recovery of information that was listened to.

It

5

gets you through the back door of oral acquisition.
6

Oral acquisition is dealt with in Cogdill as the
7

listening to the information.

If that is legal, it's

8

fine under the statute.

If it is not legal, it's not

9

fine.
10

Then they speak to

record~ng!

and they say the

11

mere recording is not the same as oral acquisition.
12

I would agree.
_J

-

But wnen you take that recording and

13

you acquire the - information through the recording,
14

you then do have an oral acquisition if you need to
15

get to that point.
16

What we have here is no consent, no judicially
17

authorized taking of information or recording of
18

information, which is specifically laid out in t h e
19

statute as to how you go about getting that judicial
20

authorization.

No attempt to get it, no consultation

21

with the Commonwealth Attorney as to whether or not
22

11

it could be obtained.

23

...I
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The information was obtained surreptitiously.
Surveillance is fine , but it doesn't entitle someone
2

to take the next step of using a device to record

3

something that they aren ' t doing in accorda nce wit h
4

the statutes in Virginia .
5

So we have a different standard of proof i n
6

these cases the Bar brings than we h ave in the criminal

7

courts.

The standard of proof in the Bar is clear

8

and convincing evidence.

It's very close to beyond

9

reasonable doubt , but it ' s a lesser burden.

10

I would certainly say to
. the Cc ·:.rt today that

..
12

.

ii

the Bar has presented c l ear and convi ncing evidence
to the facts that are here, the information in the

13

memoranda , and the· fact that Mr . Gunter was perfectly
14

aware of what was going on at the time it was going
15

on, and he was aware that he was receiving informatio n
16

tha t way , that he couldn't have received directly

17

18 "

i

19

20
21

fr om Mrs . Zerkel if he had approached her straight up
front, face to face .
We have a different rule from the criminal
statute today. We have the rule of whet her o r not a
lawyer has engaged in conduct invol v ing dis hon esty ,
fraud, deceit or misrepresentati o n wh ich reflects

127
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adversely on a lawyer ' s fitness to practice law .

- '

Of

course , the Bar ' s position is that this conduct did
2

involve dishonesty, fraud, deceit or misrepresentation.

3

Not act i ve misrepresentation, because he didn ' t go to
4

Mrs. Zerkel and say , I will never tape your phone
5

lines , and then do · it .

But he obtained the information

6

through a dishonest, fraudulent, deceitful means.
7

That is the crux of the Bar ' s argument under the
8

rule that we have:

Does it reflect adversely on his

9

fitness to practice law to use these means?

Certainly

lO

it does.

He

~as

using it to obtqin information about

11

an adversary party's activities and positions in a
12

divorce case that he was going to handle on behalf of
_J

13

his client.

He was doing it in a fashion which he

14

could not do ethically if he went straight up to the
15

adversary party to obtain the information .
16

Surreptitiously; the exhibits that are crucial
17

are Exhibits #7 , #10, #11 and #12 .

The dates are

18

June 25, 1984 , July 3 , 1984, July 7, 1984 and July
19
24,.~984.

Mr . Gunter knew as of June 30, 1984, gi ving

20
21

him the benefit of a few days, but certainly July 3,
1984 that Mrs. Zerkel was meeting with attorne ys .

He

22

knows enough from his practice of law to know that
23
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that adversary party was consulting with lawyers.
That information was coming through the recordings
2

that he was receiving and the reports that he was
3

receiving from Dennis Sirbaugh.

4

not have had t hat information.

Otherwise, he would
That's clear from

5

these memos.
6

If he -had no intent to capture settlement

7

informat i on, as they would have liked us to believe.
8

In r1r. Harrison's opening remark, I ask you to see
9

memos #10, #11 and #12 .

10

He knew he was capturing

financial informat_ion, _ financial p.os.itiol), !3ettlement

11

information , information regarding custody , v isitation,
12

child support, equitable distribution .
13

As of July 3, 1984 he knew that Mrs . Ze rkel had

14

consulted with Mr . Chasler .

It's in the memoranda,

15

and it ' s Exhibit #10.

The exhibits as t o whether o r

16

not Mr. Chas ler and Mr . Gunter discussed and agreed
17

I

on whether or not any complaint would be filed or any

18

action woul d be taken regarding the recording are

19

certainly set out in Exhibits #23 and #24 , and the

20

Court will have to judge those words on the paper

21
22

for themselves.
11

I

23

ii

There's been some testimony t oday ab ou t whether

i

Ii

II

I
'
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or not Mr. Gunter wanted to reinstall that recorder

_J

and for what reaso n.
2

Exhibit #15, on August 9, 1984,

the memorandum deals with that thought which he had,

3

for that conside r ation.

This was after Mr . Chasler

4

was firmly in place as Mrs. Zerkel's attorney .
5

If

you look at that memorandum, Mr. Gunter mentions that

6.

the consequences that might flow from the recorder
7

being placed back in are such that he's not going to
8

take that action, because Mr. Chasler has brought
9

those consequences to his attention prior to August
10

9 , 1984 .
11

Not because he didn ' t want the information ,

I

but because the consequences might be too dire.
12

As I menti9ned in my cross examination to Mr .

...,
_J

13

Gunter,

ignora~ce

of the law · is no excuse.

The courts

I

in this Commonwealth don't allow lay people t o be

i!

15

excused in violations of the law because they come in
16

and they testify, I didn't know what the law was, I
17

didn't mean to commit that offense, I didn ' t mean t o
18

break that traffic law.

Attorneys certainl y sho u ld

19

be held to a higher standard.

We are the o nes who

20

are charged with knowing the law.

Und er t he Code o f

21

Professional Responsibility , we are t h e ones who ar e
23

I

I

14

22

i
.;

i
I

charged with knowing the law bef o re we ad v ise our

- --,
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I

clients to take a certain action .

We have an

affirmative duty under the Code of Professional
2

Responsibility not to allow our clients to engage in
3

illegal or improper conduct as defined by the Code of
4

Professional Responsibility, and to so advise t hem to
5

cease and desist if they wish to do so.
6

So I wou l d ask this Court to consider the facts

7

that you ' ve heard today , consider the possible range
8

of sanctions which you have set out in what was
9

Sec t ion 54 - 74 that we're p r oceeding under , wh ich are
10
11

suspension or disbarment , and _imp_ose

t~e

_proper

disposition and sanction on Mr . . Gunter for conduct
12

13

that did involve dishonesty, fraud and deceit .

Thank

you.
14

THE COURT :

Thank you, Mrs .

15

Daniel .

Mr. Harrison .

16

MR . HARRISON:

May it please

17
18

19

20
21

22

23
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the Court, with regard to the Cogdill case , I don't
for a moment intend to argue the holding of that case
at great length , because we can probab l y spend the
rest of the afternoon on that o ne .
I do disagree with Mrs . Daniel.

I can't help

register that opinion, that feeling of mine.
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I think it's quite clear that the Cogdill case does !

_J

no t

revo 1 ve aroun d consen t .

If

l' t

I
revo 1 ve d aroun d consent,

2

there would have been no need whatsoever to go into all
3

the business about oral acquisition and so o n and so
4

forth, because they had consent in that case.

It's quite
I

5

obvious that that decision doesn't turn on that point.
6

Also, · I don't see any distinction between the
7

recording and the use of the testimony, because in
8

the Cogdill case, they're talking about the admissibility

9

of testimony.

The recording was in fact played, it

10

was used.

Therefore, I do!}' .t see ho··:. any distinction

1 .. I ·
i

12

I
I

: :

1·,

_J

can be drawn between the pure recordation and the
plain fact that it was played back in Cogdill.
Therefore, I don't see any distinction.
She made in connection with that case a reference

15

I

to coming in the back door.

Now, it seems to me that

16

what the Bar is doing here is coming in the back
17

door, in the sense that this charge for this Court is
18

not one of dealing in illegal activity.

It is not

19

one performing an illegal act or committing a crime.
20

Now, the charges in the disciplinary procedure
21

II
22

i

23

I

1·

have to count for something.

There is a Virginia

case which says that had the Bar wished to proceed on

I
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I
I

the basis of a crime, it could have done so,
notwithstanding the acquittal of Mr. Gunter.

It

2

could have done so, based on the diff ere nce in the
3

standard of proof which, as Mrs. Daniel mentions , is
4

not much of a difference between clea r and convincing
5

and beyond a reasonable doubt, but is nevertheless a
6

difference.

7

I have to concede that, that th ere is a

different standard of proof.
8

It is quite clear that under Virginia law, they

9

could have proceeded against Mr . Gunter unde r the DR,

10

the same DR we. ' ve got
now, but a . di f.fe. rent subsection, .
.

11

1- 102, which specifies commission of a crime or .•• this

12

is a different DR, an illegal act.

13

that.

14
15

I

16

I
I

17
18
19

I
I

II
11

By the same token, t0ey . didn't proceed under

the DR which talks about improper communications with
another person .
Now, here again, it seems to me that the way in
which the charge is f ramed , which is the choice of
the bar and ultimately the District Committee, it has

!

to mean something.

20

We're as much entitled to assume,

when we come in here , that we have to defend against

21

a given DR as any defendant in a cr i minal case is

22
23

They didn't do

I

entitled to assume that he ' s defending against t hat

11

\1

I
I

CO U~TY COU RT REPO RT ERS . l:\C.

133

Rt" g 1s H~rc d Prof<:'.)!ih>OJI R..::1nrct'f)

Ccrulicd \'1dc1) Te<hn1t1 J m

:i

112
charge, and not othe r charges which one might roll

_J

about in the evidence, and pick and choose .

It was

2

their election, and they elected to p r oceed as they
3

did.
4

I say t o you that all of the DR 's which are in
5

there, the least likely that you would pick under
6

th is set of factors is fraud, deceit, dishonesty and
7

misrepresentation.
8

You don 't have that here.

Again,

I

I've said it before: I find all of this u n savo r y and
9

distasteful conduct which occurred .

But you ' ve got

10

to

char~e

it in

ac~ordance

with the facts that we 're

11

dealing wit h. That's no t what's happened here.

-

.,

__J

We've

12

go t a charge which is completely out of whack with
13

regards to the facts .which have been presented .
14

Now, the Ba r makes continual reference to the
15

surreptitious nature of what took p l ace.

It was

16

surreptitious , there is no question about it .

Adultery

17
18
19

cases h ave a way of invol vi ng surreptitious activities
o f one sort or anothe r.

Divorces , as I s uspe ct we

all know , are no t exercises in reason.

I think there

20

are paral l el situatio ns whe r e i t not only happens ,
21

but it's common prac tice that surveillance occurs
22

when a pa r ty is represented .

Although , in this

23

- ,
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particular case, I suggest to you a review of all the
evidence indicates that either she wasn't represented
2

or Mr. Gunter didn't know it, which I think is
3

tantamount to the same thing when we're dealing with
4

the charge which is now before the Court.
5

I think it is en tirel y •.. I don't want to use the
6

word customary; it is not at all unusual that

7

surveillance continues when somebody, either represented .
8

by an attorney although , again, I don 't think she was

9

represented.

10

I think you have situati ons which occur

all the time where one party overhears

11

a~other

party

say something and that fact eventually gets reported
12

to an attorney .

13

I think there are cases · where a

party will tell someone who he or she thinks is their

14

very good friend, and they're not th eir very good

15

friend at all, and that first party proceeds to
16

deliver that information directly or indirectly to

17

the attorney .

18

I don't think that we 're dealing here · with a

19

situation, distasteful or not, where one does or even

20

is expected to communicate with the other person and

21
22

say, excuse me, sir or madam, I'm looking into t h e
!1

23 ,1

possibility of your adultery, and I ' d like you to

.I

I
I

I
I.
I
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kn ow tha t , just so there's no question about me obtaininl

__J

1

i

any evidence surreptitiously .
2

My point is this:

if indeed these things happened

3

in a surrep ti tious nature, it seems to me that
4

something has to take this above and beyond that to
5

put it within the DR which is now before the Court .
6

I don't s ee how the recorder does that, unless you
7

say t hat we're dealing with the commission of a crime
8

under Cogdil l .

Certainly the use of a recorder was

9

not wrong f ul per se.

We' r e talking abou t statutory

10

events here.
11

So it seems to me that we come right back around
12

-,
_J

in a circ l e again to what I was referring t o earlier
13

when I said in essence , that i f the Bar wanted to
14

proceed on the basis of a commission of a crime,
15

vio l ation of a statute , l et them charge it that way .
16

Not charge it under t he DR which is before us here
17

today dealing with fraud and deceit or whatever ,
18

wh i ch I think is defined as something that involves
19

a no t her party , di r ect l y or if indirect l y , n ot as
20

indirectly as what they ' re ta l king about here .

21

I suggest to the Court that we undertake to
22

define these things , th a t the definitions within the
23

-'

II
I

I

I
II
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DR are similar, though it's difficult for me to
distinguish it.

Fraud and misrepresentation, there

2

may be a difference there.

I'm not sure I know what

3

it is, but it seems to me that these words as they

4

are commonly used , and I can't find a precedence
5

which holds different in an ethics case , the burden
6

of course being on the bar .

7

It seems to me that

we ' re tal k ing about there acts , statements, assertions
8

directed towards another person.

9

We don't have that.

10
H

12

Deceit; lying is what comes

To whom pid he

lie~

I
!.

to mind with me .

He didn't,.

i

unless you are going to stretch things to a far pace
by saying that t h is is some sort of an implied lying,

13

and I' m afraid I just don ' t see that under the

14

disciplinary rules.

15

If you're going to do that, it

reminds me of when I was in the Army and we had a
16

nifty little gadget called conduct unbecoming an

17

officer, which eventually fell by the wayside .

18

But

that was something which covered everything under the

19

sun.

20

I don ' t

think that we are in a position where

we can go but so far with the DR's , even rec ogniz ing

21

that some of the words which are contained in there

22

are fairly general .

23

But I think it is stretching

I
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t hat generali t y to carry the words fraud , misrepresentat~or

_J

et cetera, but so far.
2

what he ' s charged with.

The man is entitled to k n o w
If you want to proceed as a

3

crime, do it under that DR.
4

Lying, cheating , stealing, those things probably
5

fall under

th~

DR that we're dealing with here today .

6

Misrepresenting, l ying , cheating, steali ng , yes , but
7

that ' s not what we have be fore the Court.
8

The only use of this recorder which is i n evidence
9

was for the obtaining of evidence in the o ther case
10

having t o do with adultery.

All .of

~h~

rest i s

11

surmise.

If the Bar is not going to ha ve the evidence

12

in this case , it's never going t o have the evidence,
_J

13

because o f

the vol umin ous stack of memoranda which it

14

has , which goes into Mr . Gunter's innermost t hough ts,
15

thoughts which he obvious l y th oug0t were go i ng to
16

stay with him or at most, with the c lient, not
17

realizing that the state police were going to come
18

along and scarf up all these memos .
19

I

I would suggest t o the Court t ha t

even going

20

through those memos, wh i ch state in excrut ia ti ng
21

detail what Mr . Gunter is thinking about all o f this,
22

·1

what comes ou t

is that the entire focus o f what they

23
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were doing in the few weeks the recorder was there
was to obtain evidence with regard t o the alleged
2

adultery.
3

I still think that the crux o f

4

the matter lies

in the memorandum where Mr. Gunter said, if no thing
5

c omes o ut o f al l this in the space of ten days or two

6

weeks, or wo rds to that effect , I will recommend to

7

my client that we put the thi ng back in t h ere, and
8

that we not onl y look for evidence of adultery , bu t
9

we also get some settlement inpu t.
10
I'~

11
12

I·

forward with that.
1'

I
I

sure that that falls within

But a t the same time, I have to

But he didn 't do that, he didn ' t

go forward with it.
The DR doe s not p r oh ibit consider i ng ; it proh i bits

I

doing .

18

I think we all fro m time to time have go tten

overzealous .

19

I don' t know, God o nl y knows if I had

memos of everything I had th ought, what wo uld turn up

20

in t he con t ext of t hose memos .

21
1.

He cer tainl y i n this

particular case put it in th e memo .
clear what he t hough t.

23

~1 1

say that under some DR it h as to be improper t o go

15

22

at

I q uestion whether or not this is the DR to

put that co n d u c t.

14

17

no~

I

13

16

this DR.

still

But I can on l y say t hat it

I'
I

I
I

:1
I
I

I
I
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is indeed fortunate as far as I can see that we're

_J

not subject to censure for what we think, but for
2

what we do.

He didn't do it.

We can speculate all

3

day over whether or not he would have done it if
4

things had developed differently from the way they
5

did.

We can sit here and what-if and say, yes, he

6

probably would have put the thing back in there if
7

somebody hadn't gotten onto it and this type of thing .
8

But he didn't do it.

It is speculation, and I suggest

9

to the Court that to the extent the Bar would li ke to
10

indulge in such speculation as to whether he would
11

have gon e forward with that, the Bar r un s head-on
12

-

__J

~o nvincin g

13

evidence and that that is not proper.

I t 's no t proper

14

in this situation anymore than it's proper in a
15

criminal case, to indulge in such speculation.
16

So I say in a nutshell that the conduct which
17

was committed does not fit u nde r

the DR with which

18

Mr. Gunter is

charged~

The conduct which he though t

19

about was thou ght about.

Maybe he shouldn't e ven

20

have t hough t about it.

I' m not going t o get in t o

21

that, bu t
22
23

!I

the fact o f the mat ter is that eve n tho ugh

he thought about it , he didn't do it.

11

11

- -,

-

into its burden o f proof about c lear and

-,

11

i
...J
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I
I

~hink

t

as a result of all that, we're entitled

to the finding of the Court that he has not commit ted
2

misconduct under this DR, the only DR with which he
3

is charged.
4

THE COURT :

Thank you, Mr .

5

Harris .

Mrs . Daniel.

6

MRS. DANIEL :

7

This case is

distinguishable from Cogdill because there was no
8

consent in this case .

The case that Mr . Harrison

9

mentioned re ga rding the Bar not being bound by the
10

Circuit Court is the Smolka case.
11

The Disciplinary Rule that· we're proceeding
12

under is written in the disjunctive, not the conjunctive .
13

So any of the words there can give rise t o a v i olation .
14

The Bar's argument is that Mr . Gunter has engaged in
15

dishonest activities in this case .

It wasn't just a

16

mere surveillance .

It was the use of an illegal

17

means to obtain information from a party he had no

18

right to obtain that information from in that fashion,

19

and that was through the recorder, and that his

20

ignorance of the law or misunderstanding of the law

21

is no excuse, particularly for a lawyer .
22

23

1j
ii

should not be given that oppo rtunity to use that as

It

I'

II
I

I
I
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a defense t o conduct such as this.

__J

-

Therefore , I ask you t o find violation, and then
2

if you do so , to accept from th e Bar, if there i s any
3

evidence of a prior record .

Thank yo u .

4

THE COURT:

Th ank you .

Mrs.

5

Daniel and Mr. Harrison , the Co urt will be in recess
6

un til two o'clock .

That will give everybody a c h ance

7

to get some lunch and give us a cha n ce to talk about
8

t he case .
9

(WHEREUPON , a lun cheon re cess was taken . )
10
1i

!I .

12

'I

THE COURT :

Mrs. DanielJ .

· are you ready to proceed?
MRS. DANI EL:

Yes , Sir, I a m.

13

THE COURT :

Mr . Harrison,

14

are you ready to proceed?
15

MR. HARRISON:

Yes , Sir .

16 I
17

I

18 '1

THE COURT :

It is t h e

unanimous opinion of this Co ur t that the Virgi n ia
S tate Bar has proved by clear and co nv i n cing evi d en ce

19 :1

that Elton Eugene Gunter did e ngag e i n c o nd uct
20
21

I

involving dishonesty and de c eit , which reflects

I

adversely on his fitness to practi c e l aw , in v i o lati o n

:1

o f Disciplinary Rule 1-102 . 4.

22
23
11

I
_j

II

I
I
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Mrs. Daniel , you requested permission to pu t on
additional evidence.
2

MRS. DANIEL:

Yes, Si r.

At

3

this time, I'd li ke to present t he Cou rt with copies
4

of Mr. Gunter ' s disciplinary reco rd.

They are public

5

orde rs entered in t he Co rpora ti on Cour t for the City
6

o f Winchester and in the Corporation Court for the
7

City o f Win chester, law cases number 601 and 621,
8

entered as o f December 12, 1969 and Ju l y 25 , 1972 .

I

9

have copies for the Court.
·10

THE COURT :

An y objectio n,

11

Mr. Harrison?
12

MR. HARRISON :

No , Sir .

13

THE COURT :

Thank you .

14

MRS. DANIEL:

These cases

15

came to the attention o f t he Cour t u nder th e old
16

p r oceedings p ri or to the adminis tra tive system.

They

17

were both prosecuted by l ocal Commonwea lt h Attorneys

18

who were in o ffi ce at t he time.
19

The 1969 case found that Mr . Gunter was guilty

20

o f unethical and unprofessional conduct in cont i nuing

21

in the dua l capacity of counsel for Joanne Wil l ey

22

Anderson and Commonwealth Attorney for Frederick

23
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County, Vi rginia , after receiving knowledge of Frank

__J

Clin t on Anderson's bigamous marriage and cohabitation
2

wi t hin Frederick County , Virg i nia while Mr . Gunter
3

was Commonwealth Attorney in Frederick County, and
4

tha t 's what t his order is referring to , at the same
5

t ime t hat he represented Joanne Willey Anderson in

6

his pri vate practice , which was al l owed as i t is now
7

for part- time Commonwealth Attorneys .
8

Th e c a se in 1972, law number 62 1 , found that Mr .
9

Gun t er was gu i lty of unprofessional conduct in
10

falsifying the date o n. a certain

s~~temeQ t an~

u s ing

11

such statement containing the false date to mi sl e ad
12

the Seventh . District Committee of the Virginia S t a t e

I

_J

-

13

Bar in connection with an investigation then being
14

made by said Seventh District Commi t tee .

In both

15

case s, Mr . Gunter was reprimanded under the old
16

procedure .

Thank you .

17

THE COURT:

Do you have any

18

additiona l e v idence tha t you would like to present ,
19

Mrs . Daniels?
20

MRS . DANIELS :

No , Sir,

21

t hat's a l l .
22

11

THE COURT:

Mr. Harrison ,

23

.J
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do you have any evidence that you'd like to present?
MR . HARRISON:

I'd like to

2

call three witnesses, Your Honor, to testify as t o
3

their opinion with regard to Mr. Gunter ' s et h ics
4

through practicing under the local bar.
5

THE COURT:

All right, sir.

6

MRS . DANIEL :

7

Th e Bar

objects to witnesses testifying as to wh et her o r no t
8

they have an opinion that he is ethical, because
9

that's a decision for them to make on its own, absent
10

general opinion of

membe~s

of the bar as to ·whether

11
I'

12 I
13
14

I

or not he is ethical, but simply based on the facts
of the case before it today.

If they wish to testify

to the truth and veracity, certainly the Bar would
have no objections to that, since that's the stan d ard ...

15

THE COURT:

That's the

16
17

,,

opposite of the conviction you cite.
MRS . DANIEL:

18·
19
20

II

is, yes .
THE COURT:

I

21

I

22

I

23

'II

Mr. Harrison , I

assume what you're doing is offering this by way o f
character witnesses, is that in effect correct?
THE COURT:

I

I
1!
11

I

145
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·1

I
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I

I

character, his reputation?

__J

MR. HARRISON:

Yes , Sir.

2

THE COURT:

I ' m going to

3

overrule your objection , Mrs . Daniel , if you still
4

have o·ne.

Go ahead, Mr. Harrison .

5

MR . HARRISON:

Would you

6

see if Mr. -Ambrogi is out there, please?

7

OFF THE RECORD
8

LAWRENCE R. AMBROGI, having been duly sworn by the Clerk , wa~
examined and testified as follows:

9
10

DIRECT EXAMINATION
BY MR . HARRISON :

11

Q.

Wou l d you state your full name,-sir?

A.

Lawrence R . . Ambrogi.

Q.

Where . do you live, Mr . Ambrogi?

A.

773 Armstrong Place, Winchester, which is in Frederick

12

- .,
__J

-

13
14
15

County.
16

Q.

What is your profession, sir?

A.

Commonwealth Attorney for Frederick County .

Q.

How long have you occupied that off ice?

A.

Twenty years, including part time as an assistant

17
18
19

i "

20

to Mr. Gunter, then acting Commo nwealth Attorney,

21

then Commonwealth Attorney.
22

Q.

Would you state, sir, what your contact wit h , asso-

23

-'
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ciation with, if you will, with Mr. Gunter has been
over the years?
A.

When I first came here, I was an Assistant Commonwealth
Attorney with him and an associate in his private
practice.

Then when I became Acting Commonwealth

Attorney, I left Mr. Gunter 's practice to avoid any
conflict because of him having a lot of criminal work.
Through the years, I've had numerous cases with him,
probably as many criminal cases as any other attorney.

Q.

Has that continued up to the present time?

A.

Right, yes, sir.

Q.

Do you have an opinion with regard to his reputation
for faithful adherence to the ethical standards of the
profession?
MRS. DANIEL:

Objection.

I think that's the issue for the Court to decide and
not for the witness to ...
THE COURT:

Mr. Ambrogi,

can you g i ve us any insi ght into his reputation , as
opposed to your personal opinion?
not in your personal opinion.

I think Mrs. Daniel

is correct in that objec ti o n.

I don't think he can

give his personal opi nion.

147

His reputation ,

Do you agree?
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COURT:

I agree with

ii
I

that.

I think if you ca n t est i fy that you have knowledgr;

2

as to his genera l reputation for honesty, truth, ve ra3

city , his integrity.
4

A.

In the community?

5

THE COURT:

Yes.

6

A.

Yes, Sir .

. It 's good .

7

MR . HARRISON:

I do n't h a ve

8

any further questions .
9

THE COURT:

Mrs. Daniel?

"10

MRS. DANIEL :

No

ques t io ns~

11

THE COURT:

Thank you.

12
-

I

L.......J

MR. AMBROG I : . Yes , Sir .
13

Tha nk you .
14

MR . HARRISON :

Mr. Hamilton .

15

THE COURT:

Mr . Ambrogi,

16

would you mind waiting just a second, please?
17

MR . AMBROGI :

Yes, Sir.

18

OFF THE RECORD
19
20
21

RANDALL RAY HAMI LTON , having been duly sworn by the Clerk,
was examined and testified as follows:
DIRECT EXAMINATION
BY MR. HARRISON:

22

Q.

Would yo u state your full name, please, sir?

23

r--:
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I
't

A.

My name is Randall Ray Hamilton .

Q.

Where do you li v e, Mr . Hamilton?

A.

I li ve at 113 Oakwood Court in the city of Winches ter.

Q.

What is your profe ss ion , Mr. Hamilton?

A.

I'm an attorney at law.

Q.

Licensed in the Commonwealth of Virginia?

A.

Yes, sir.

Q.

Since what year, Mr. Hamilton?

A.

Since 1977.

Q.

Would you state, please, the nature of your contacts

2
3
4
5
6
7
8
9
10

with, a·ssociations with, Mr .

11

Gunt~r

.ove r. th.e . past

years?
12

A.

When I first started practicing law in 1977, I had

13

frequent contacts with Mr . Gunter in a civil practice
14

that I was just starting up.

In later years, I became

15

the prosecuting attorney for the town of Berryvil l e,
16

since 1986, and I was also Assistant Commonwealth
17

Attorney for the City of Winches ter from January o f

18

'87 to June of '8 7.

19

connection with prosecuting some of hi s clients .

20

Q.

21

Are you familiar with his reputation in the community,
in the legal community?

22
23

I had contacts wi th him in

A.

Yes, sir .

Almost fr om the first day I started prac -

II
1'

11
11

11

11
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ticing law, I was given to understand from my colleagues, and I heard in the community that he was a
2

highly skilled and very experienced criminal defense
3

lawyer, which was later borne out through my own
4

personal knowledge.
5

I have heard in the community,

mostly among fellow lawyers, not priv ate citizens,

6

that he has a good reputation for truthfulness and
7

veracity.
8

MR. HARRISON:

Thank you ,

9

sir.
10

THE COURT:

Mrs. Daniel?

11

MRS. DANIEL:

No questions.

12

THE COURT:
__J

-

Thank you, Mr.

13

Hamilton.
14

NEIL RANDOLPH BRYANT, having been duly sworn by the
Clerk, was examined and testified as follows:

15

DIRECT EXAMINATION
BY MR. HARRISON:

16
17

Q.

Would you state your full name, sir?

A.

Neil Randolph Bry ant.. -

Q.

Your address?

A.

My business address is 206 South Cameron Street,

18·
19

I

20
21

Winchester .
22

Q.

Wh at's your profession, Mr. Bryant?

23

_J
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A.

I ' m a l awyer .

Q.

You ' re licensed by the Commonwealth of Virginia?

A.

Yes , sir.

Q.

How long have you been so licensed , Mr. Bryant?

A.

Since approximately April of 1980 .

Q.

Have you during that period of time had professiona l

2
3
4
5
6

contac t s with Mr. Gunter?
7

A.

Yes , sir , I have, both as an assoc i ate of h i s from

8

approximately June of 1980 unti l Apri l

16 of 1985 ,

9

and then just contact with him after t hat by him
10

being in the same bar tha t I am .
11
~.

Do you have ari opinion wi th regard t o his reputatio n

12

in the l egal community for be i ng an ethical

lawye~?

13

MRS. DANIEL:

Objec t ion.

14

The e t hical aspect of this case is for the Court to
15

decide.

Truth and verac ity cer t ainly is for the

16

witnesses to testify to , if they know his reputat i on
17

i n the community .

18

THE COURT:

I ' m going t o

19

let him t estify as to his reputation.

I'm going to

20

overru l e your objection .

21
22
23

Go ahead .

Q.

Go ahead .

A.

As far as I know, my experiences with him and other

I

I

I

I

I
11

Ii

15 1

·11
!1

!I
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ticing law , I was given to understa nd from my col-

___J

leagues, and I heard in the community that he was a
2

highly skilled and very experienced criminal defense
3

lawyer, which was later borne ou t

through my own

4

persona l k n owl edge.

I have heard in the communi t y,

5

mostly among fell ow lawyers, not p ri v ate citizens,
6

that he has a good reputation for truthfulness and
7

veracity .
8

MR. HARRISON :

Thank you,

9

s ir .
10

THE COURT:

Mrs . Daniel?

11

MRS. DANIEL:

No quest i ons .

12
1

_J

THE COURT:

Thank you , Mr .

Hamilton .
14

NEIL RANDOLPH BRYANT, having been du l y sworn by the
Clerk, was exami ned and testified as follows:

15

DIRECT EXAMINAT I ON
BY MR. HARRISON:

16
17

Q.

Wou ld you state your ful l name, sir?

A.

Neil Randolph Bryant ....

Q.

Your address?

A.

My business address is 206 South Cameron Street ,

18·
19

I

20
21

Winchester.
22

Q.
23

'

I

·i

13

What's your profess ion, Mr . Bryant?

'
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A.

I'm a lawyer.

Q.

You're licensed by the Commonwealth of Virginia?

A.

Yes, sir .

Q.

How long have you been so licensed, Mr. Bryant?

A.

Since approximately April of 1980.

Q.

Have you during that period of time had professional

2
3
4
5
6

contacts with Mr. Gunter?

7

A.

Yes, sir , I have, both as an associate of his from

8

approximately June of 1980 until April 16 of 198 5,

9

and then just contact with him after that by him
10

being in the same bar that I am.

11

o·.

Do you have ari opinion with regard to his reputation

12

in the legal community for being an ethical lawyer?
13

MRS . DANIEL:

Objection.

14

The ethical aspect of this case is for the Court to
15

decide .

Truth and veracity certainly is · for the

16

witnesses to testify to, if they know his reputation
17

in the community.

18

THE COURT:

19

let him testify as to his reputation.

20

overrule your objection.

21
22
23

Q.

Go ahead .

A.

As far as I know, my experiences with him and other

I

I
I
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,
lawyers who have formed op ini on s about him have been

__J

that he has a good reputation.
2

MR. HARRISON :

Thank you ,

3

sir.
4

THE COURT:

Mrs . Danie l .

5

MRS . DANIEL :

No que sti on s.

6

THE COURT :

Thank you , Mr .

7

Bryant.
8

MR . HARRIS ON :

Thank you , sir .

9

MR . BRYANT:

Am I

excused?

10
• .!

THE COURT:

I

Yes , sir.

1..

MR . HARRISON :

We have no

12

f urther evidence, Your Honor.
_

I

13

THE COURT :

Mrs. Daniel ,

14

do you have any further evidence?
15

MRS. DANIEL:

No , Sir.

16

THE CO URT :

Do you wish to

17

be heard?

18

MRS. DAN I EL :

I would only

19

ask t he Court take into co nsideration the evidence as
20

you f ound i t

to be today, and the Mr . Gun ter's disci -

21
22
23

'I

I

p linary record in making your disposit ion in this
case .

Thank you .

,1

I
I

I
11

I

I
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THE COURT:

Mr. Harrison?

MR. HARRISON:

With regard

2

to the disciplinary record, I would ask the Court to
3

note of course the dates on those matters ... of which
4

being si xteen- plus years ago .

As indicated by the

5

witnesses who have testified, Mr. Gun ter enjoys a
6

good reputation.

I think that should count for

7

something.
8

I would hope that the Court in viewing all of
9

the evidence, including all of the thoughts of Mr .
·10

Gun ter,

woul~

conclude that whatever occurred here

11

was basically an honest mistake and not a malic i ous
12

sort of. a thjng .

If with regard to the law applicable

13

to the case, Mr. Gunter mad e a mistake, he made a

14

mistake.

But I would point out that there has been

15

no economic l oss which was suffered by anyone.

For

16

that matter, we don 't have an individual who i s a
17
18

I

complainant here.

I

19

We have the Bar being the complainant .

11

I

Based on the trial of Mr . Gunte r, which in and
of itself has bee n a conside rable punishment to this

20

man, that was a public proceeding .

21

a public proceeding .

22

I will gra nt you, we elected

it, so we ' re not complaining about the fact that it's

23

COC:--.iTY COURT REPORTERS. l >IC.
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a public proceeding, but simply pointing out to t h e

__J

Court that there has been a great deal of stress,
2

economic loss to Mr. Gunter, and other consequences

3

of one sort or another flowing from all of t h is,
4

which he has already received.
5

I guess what I'm really sayi n·g is that he has
6

been on trial, he's been acquitted.

He obviou sly is

7

here.

He has got ten the message.

We would ask the

8

Court to take into consideration the unblemis h ed
9

history since 1972 plus the testimony of the character
10

witnesses when the Court decides what di~p~si~ion it
11

w111 make in this matter .
12

THE COURT :
__J

-

Mr. Harrison ,

13

has there been any publicity i n connection with this
14

matter?
15

MR. HARRIS ON :

I' m sorry,

16

Sir, I couldn't hear you.
17

THE COURT:

Has there been

18

any publicity with respect to this ma tter so far as
19

the newspapers are co ncerned, o r radio and things li ke
20
21

I

22

ii

23

II

that?
MR . HARRISON :
pub licity in conn ecti on with t he c ri mina l

There was
tria l whi ch

_,
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occurred in Shenandoah County.

I am not a resident ·

of Winchester , but I believe that there has been
2

publicity in connection wi th this upcoming hear ing
3

today .

4

I believe there was a rehash of sorts which

appeared in the publications up here.

But as I say,

5

I'm not a Winchester resident.
6

THE COURT:

7

Mrs . Daniel?

MRS . DANIEL:

The publications

8

t o my knowledge up here . • . the printed information, ·

9

received that information from the Respondent .

10

did not · receive any information from the State Bar ,

11

nor did we in any way publicize this matter.

12 jl

MR . HARRISON :

13

papers , only that there was . ..

15

THE COURT:

16

Thank you.

I

19 !1II

The Co urt will retire t o consid er this .

MRS . DANIEL:

I 'have sket c h

.

orders for the Court.

20

THE COURT:

21
22 ii

'I

some sketches , that would be fine,
have them.

"!I
,,I

Ii
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I understand.

We'll be back as soon as we've reached a dec isi on .

1a

23

I'm not

suggesting that the Bar gave information to the

14

17

They

II
I

134

- -,

Just as a bookkeeping matter, I don't know

__J

whether I ever did this or not .
2

The exhibits for the

Commonwealth which are #2 through #32 have been ma r ked

3

and have been received into evidence, and Respondent's
4

Exhibit #2 has also been admitted into evidence .
5

MRS. DANIEL:

And Exhibits

6

#31 and #32, which are the prior record.
7

THE COURT :

Yes, ma'am.

8

I meant to say #2 through #32.
9

MRS. DANIEL:

I may have

10

misunderstood that.
11

(WHEREUPON, the documents referred to were marked Virginia
State Bar Exhibits #31 and #32 for identification and
received in evidence.)

12

-

-,

_J

13

THE COURT:

Mrs. Daniel and

14

Mr. Harrison, would you please approach the bench?
15

BE NCH CONFERENCE
16

THE COURT:

This general

17

order that you •. . requires a written opinion .

18

Is t ha t

required by statute?

19

MRS. DAN IEL:

20

Not by stat ute ,

no.

21

THE COURT:

Why d id you put

22
11

it in?

23

I

- _,
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'II
MRS. DANIEL: · Because it's
the practice of the courts in my past experience to
2

issue a written opinion, and also the practice of the
3

Court to set its findings of fact in •.. we can scratch
4

through it, if you want.
THE COURT:

The factual

findings a re stipulated in here . There's no practical
purpose that bear directly on this ...
THE COURT :

9

He has written

down what we announced, the two words, dishonesty and
10

deceit .
1 •

• J

'j ·

12

f

13

I

14
15

16

I
I
I

MRS. DANIEL:
THE COURT :

Right .
That would

really be the extent of it.
THE COURT:

Of course,

I

I'

that's our conclusion .
MRS. DANIEL:

That's t he

17
18

I

i
19

'I

20

I

21

l1

22

11

I
23

conclusion.

I t hink it's up to the Court to decide

whether or not it wishes to articulate the reasons
for its conclusion.

The record goes up to the Supreme

Court if it's appealed, on whatever you prepare .
THE COURT :

three of us feels a written opini o n is necessary.

1!
I

1!
II
I

I
I
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THE COURT:

It's a unique

THE COURT:

.•. actual

case in that regard .
2
3

dispute.

We just don't feel there is one.

We're

4

going to scratch it out.

Thank you, ma'am.

5

IN OPEN COURT
6

THE COURT:

Mrs. Daniel,

7

Mr. Harrison and Mr. Gunter, it is the opinion of the
8

majority of the Court, the majority consisting of
9

Judges Wood and Brown, that Mr. Gunter's license to
10

11

I

practice law .in the Commonwealth. of .Virginia ought to
be suspended for a period of 30 days, beginning March

12

1, 1989.

. -,
__J

-

It is the opinion of Judge Jennings that a

13

public reprimand would have been the appropriate
14

sanction in this matter.

The further details are

15

that Mr . Gunter shall give notice in accordance with
16

the terms of this order to the persons required therein
17

on March 1, 1989.
18

MRS. DANIEL:

On or before

19

20

March l?
THE COURT:

21
22

On or before.

On or before March 1, 1989 .
THE COURT:

23

Clients,

..J
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attorneys judges notified .
THE COURT :

If I didn't

2

state it , the effecti ve date of the suspension is
3

March 1, 1989.

4

Mrs . Dan i el and Mr . Harrison, we'll

need your endorsement on this order.
5

MR . HARRISON:

Your Hono r,

6

could I raise one additional matter?

7

i
I

THE COURT:

I

Yes, sir.

8

MR. HARRISON :

There is a n

9

automatic right of appeal to the Supreme Court .

I

10

have n6 i d ea what my client wishes t o do .
11
12

I·

I.

~ould

·I

like to ask that the judgment of the · court be suspended
pending his determination within the time provided by

13
14

statute for h im to · make that determination.
THE COURT :

Which is how long?

15

MR.

HARRISON~

I ' m of the

16
17

18

impression that it's the same time as with an o rdinary
appeal , but •• .
MRS. DANIEL:

19
20
21

days for Disciplinary Board o rders .

Twenty -one

I don't know

that it's different for . ..
THE COU RT:

The most it

22

would be would be 30 days , would it not?
23
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MRS. DAN IEL:

__J

-

-

At mos t

it

would be 30 days, yes, Sir.
2

MR . HARRISON:

Not being

3

aware o f a statute whic h provides otherwise, my
4

assumption is that it is 30 days ... o t herwi se be
5

applicable to any other appeal .
6

THE COURT:

Mr. Harrison, I

7

think that's ...
8

MRS. DANIEL:

If the order

9

is entered today, the 30 days will expire prior t o
10

the effective date of the suspension.

~

stay could

11

be requested at that time if an appeal is ta ken.
12

THE COURT :

...,

There are only

13

28 days in Feb ruary, and it would be close .

To

14

alleviate that problem, Judg e Jenning s has suggested
15

the effective da t e be changed to April 1 .
16

MRS . DANIE L:

Th at' s fine,

17

a nd notice would be given prior to April l?
18

THE COURT :

Yesi ma ' am , on

19

o r before .
20

MRS . DANIEL :

On or bef o re

21

Apri l
22

1

23

1.

No , I 'm sorry , notice to clien t s , I beg your

,

pardon .

No ti ce of appeal wou l d be in the statutory . . •

I

-'
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THE COURT:
Mr. Harrison, I' d say this to you.

Mrs. Daniel and
The Judges are

2

initiallig this change in the order.

I think each of

3

you deserve credit f o r presenting this case in a

4

forthright and precise manner and an easily understandable
5

matter.

I think each of you adequately and properl y

6

represented your own individual clients.

7

THE COURT:

I join in that

8

observation , too.

I need your endorsement, and please

9

put your objection in, Mr. Harrison .
10

(WHEREUPON, the proceedings were conc lu ded at 3:05 p.rn.) .

11 .
12

·1

13
14

I

15

I

16
17
18

I

I,

II

19
20
21
22

!I

23

II

II
ii

..!I
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C A P T I 0 N

L__J

The foregoing hearing came on before the Seventh
2

District Committee of the Virginia State Bar in the matter,

3

on the date, and at the time and place se t out on the
4

title page hereof.
5

It was requested that the hearing be taken by the
6

reporter and that same be reduced to typewritten form .
7 I
8
9
10
1j

12
;---

-,

L__J

13
14
15
16
17
18
19
20
21
22
23

C u UNTY COURT REPORTERS . I NC.
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C E R T I F I C A T E
STATE OF VIRGINIA:
AT

LARGE:

I, A. LYNN PAICE, No tary Public for the State o f
Virginia At Large, do hereby cer tify that the foregoing
was reported by stenographic and machanical means, which
matter was held on the date and the time and p lace set
out on the title . page hereof, and that the foregoing
sa m~ .

constitutes a true and accurate transcript of

I further certify that I am not related to any of
the attorneys represent ing the parties, and I have no
financial interest

. ~n

th~

outc ome of this

GIVEN, under my hand and seal this

. m~tter.

13th rl n y of March,

198 9.

My Commisiion Ex~ires:
January 11, 1991

\
•

•

I

.
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M E M 0 R A N D U M
TO:
FROM:
/

RE:

JACK ZERKEL V. BILLIE ZERKEL
PILE NO . 3253 - 0

DATE :

6/15/84
( transcribed 6/25/84)

On the evening of 6/13/84, ·I received a telephone call from
my client, Jack Zerkel.
He ~dvised me that his wife, Billie
Zerkel, had informed him that she was going on a tour guide
trip with h e r friend, whose name I believe was Julie Be nnett;
that Julie Be nnett is a tour guide associated with a tour
guid e group; that she has been assigned to a tour guide assign ment of a group of hi~h school students co New York City; . .
that she.would b~ leaving at app~~xi~ately 5:15 ~ . ·m . o~ ~ri~ay,
6/15/8t.; chat sh e would be meeting her friend at her friend's
res i dence in She n andoah County; that they would proceed to
Washington, D.C ., by auto; that they would join the tour
group there .; that they would be taking a bu~ to New York
City; ·t h at they would be staying at the Skyline Hotel oi
Motel; and that she did not know exactly when she would be
back home.
Jack Ze r kel and I agreed that this story sounded
suspicious in view of the recent conduct of his wife , Billie
Zerkel.
It was agreed that I would order such surveillance
as ma y be necessary to check this matter out.
Mr. Zerke l
specifically left it to the discretion and judgement of my
investigator and me as to how much checking was necessnry.
On Thursday, 6/ 14 i 84, I contacted my investigator, Dennis
B. Sirbaugh.
I gave him the layout as it had been giv e n
to me by Jack Zerkel.
Mr. Sirbaugh advised that he woul d
unde r take the surveillance; that he would be in position
prior to 5:00 a . m. on Friday , 6/15/84; and tha~ ~e would
repor t to me Friday evening in that I would be occupied in
Central West Virginia du ring the entire day on ~riday.

- ·---·

On Fri day evening, I received a telephone call [ !:" t)! 1. i11y .u 1ve st ///...7 / iga tor.
He advised me that Bi 11 ie Zerke 1 di d not leav e t~H:;
.GI. / •J°
Zerkel re sidence u ntil approximately 6:00 a . m. on Friday
~
morning; that she was obviously late; that s he l eft the ~n· emises
rapidly; that he was nm: able to keep ur,> wit h her and st ill.
maintain his anon ymity; that he lost her wit hin a couple
of miles of he r residence; that she wa s not registered at
the Sk yl ine Hotel or Motel in New York Cit y ; chat Juli e Oennett
was regi s tered there in a doub 1 e room; t ha t t!1·.: tour group
was a !. I male; that he would go to New Yo r k Cit y , if necessar:- y ;
that h1'? ~ 1ad switched over:- to surveillance o n !JL· . rat ruso ;
th a t Q r· . Pa t r us a :, n d h i s w i f e , ? am r n t r us o , :i ;-1 d gone ': o ··. he
eh!.cles;
\\a y s ilir.: · ~' !1e a t:.re in :-i 1. d t.l le c ow n, V .L r g .L n 1. a ,
·6'1-· f, ~

IA•••

\ 1

cw2 13/~a t>_~

Memo to the Fil e
· Jun e 15 , 19_84
Page - 2 and that he was presently keepi ng surveillance the re while
they were at the play .
I instructed him to continu e th e
survei llan ce on Dr. Patruso and to find out where he went
after leavin g the play in vi ew of the fact that Dr. Patruso
and his wif e were in separate vehicles .
I advised Mr. Sir baugh
that I woul d consult with my client by telephone during t he
meantime.
I di d have a further telephone conversation with Jack Zer kel
and it was agreed that it .would not be economically feasi b le
nor we ll calculated from a p~obablit y standpoint f or us to
send the Private Investigator to New York City.
Mr Zerke l
was in agr eement wit h my deci sion to have Mr . Sirba ug h ke ep
surveil~ a nce on Dr. Patruso until it could be asc ertained
what his plans were for the evening.
Later on i n the evening, I received another telephone report
from Dennis B. _Sirbaugh .
His report at that tim.e was. s9me .:..
- what star:li ng ev e n though it. did not directly h elp my c lient .
Mr. Sir b a~g h advised that Dr. Pa~ r uso came out of t he the atre
and got i n to his B~:i '.-! ,_.;_th ano ther indivi.dual who m he coul d
no t iden~ify; that the two appea red to be kissing and . p e tting
in the vehicle; that he thoughi that the two individuals
were Dr . Pa tiuso and !1i s wife; that he then saw Pam Pa truso
come out of the theatre with another female and get into
her Vo lkswage n; that sho rtly therea ft er, Dr. Patru~o and
the other individua l got out of the BMW and went. over and
got into Mrs. Patruso ' s Volkswagen; that at that time, he
could see that the other individual with Dr. P~truso was
a male; tha t the four individuals left i n t-!rs . ~' «n:.cuso's
vehicle a nd went to the Patruso residence in Cedarmeade _
in Winc.hesc.er, Vi r g inia ; and that Dr. Pa tr uso l ef t his BMW
sitting in t he pa r king lot at the Wayside Theatre in Middle town , Virgin ia.
I notified Mr. Sirbaugh t hat, in S[>ite of
the inc.~res t ing and bizarre ci r cumstances related by hi m,
I was instructi ng him to discontinue surve i lla nce in that
whatever might be observed would not be d i rectl y beneficia l
to my cl i ent .
··
I made a

l u rt her re~)ort to Mr. Zerkel as to th e most recen t
Further , during the last conversation wit h
my inv e s t.i.g ator and t h e last conversation with :11y c l ien t ,
it was .=1r r a r.ged for Den n is B . Sirbaugh to mak e <l n appointment wi::!1 J ack Zerke l on Satu rday, 6/16/84, fo rt.he !_)urpo s e
of plac ing " a bug " on t.he private telephone of Jac k Zerke l
so t hat. ~ll inc o min g a nd outg oing cal ls cou ld be r e corded.
Mr Sir bauy h adv i sed t h at he was in a position to im9 l eme n t
this o ~ ~r ~ tion and Mr . Zerkel advised that h e di d wish su ch
operat. ion c. o be impl e mented . Obviously , it is ou r · i nt.ent
develo u!11 ~11 c. s .
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Memo to the File
June 15, 1984
Page -3and purpose to determine whether or not any incriminating
in formation is recorded during this operation and to further
determine the plans of Billie Zerkel in order to aid im measurably in fu ture surveillance.
would expect a further written report from Dennis B. S i rbaugh in the near future; however, I have rather completely
deta iled the contents of any such report here.
I

I would direct that this file be diaried for 6 / 22 / 84.

mag
cc:

Mr. Jack N. Zerkel

.. .
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ME M0 R A N D U M

TO:

FI~

FROM:

~

RE:

JACK ZERKEL V. BILLIE ZERKEL
FILE NO.

DATE:

3253-D

6/16 / 84
(transcribed 7/ 2 / 84)
·~

This evening, Dennis B. Sirba:~gh, my Private Investigator,
reported to me that, "a tap" had been placed on the home
telephone of Jack Zerkel.
The work was performed by Mr.
Sirbaugh.
Basically, the wiring on the telephone has been adjusted
and a recording device has been att .::: ..1ed s.o . that wh e ;l the
rGceiVGT is raised, the . recorder' i s ~tivated and when the
rece:iver is placed back down on the
; l ephone, the recorder
is shut off. · The conversations had wn ile the receiver is
off . the hook are recorded ·on th~ recorder. At any time,
a person can then remove the cassette from the recorder;
place it in a cassette player; and listen to what is recorded
thereon.
There should, of course, always be another cassette
placed in the recorder when one has been removed to listen
to it or otherwise.
The entire cost of this outfit, including equipment, is approximately Sixty Dollars ($60.00); therfore, it would certainly
appear that the same is economically fea~ible in this case
and in most other cases involving domestic surveillance.
I am sure that Jack Zerkel will be using the recording system
on the telephone to report plans and likely situatipns for
surveillance as to his wife, Billie Zerkel.
Please diary this file for 6 / 22 / 84.
mag
cc:
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Mr. Jack Zerkel

- ·-·

CLIE1-.1T' S COPI

REPORT OF INVESTIGATION
TO:

EEG

FROM: DENNIS SIRBAUGH,
RE:

PRIVATE INVESTIGATOR

BILLIE T. ZERKEL v.
NO LAWDE X

DATE:

JACK ZERKEL

6 / 17/ 84
<transcribed 6 / 18/B4r

On 6 / 14 / 84 I
had information from EEG that Billie T . would be
l eaving on a bus tour for New York at 5:00 AM on 6 / 15/ 84.
At
4:30 AM 6 / 15/84 I was in oos i tion .
At 6:02 AM she l eft h er home
traveling North on Route 11.
Shortl y before we r eached Edinb u rg
I
I did not r ega i n contact .
l ost contact with her.
~t 7:00 AM I checked the .of fice of Daniel Petr~so at
122 S.
Carner•:•r1
St. Winchester .
His vehicle was seen in the rear oarking l i:•t .
At
7:30 AM he was seen going to and from his vehicle .

Dr.
Petruso was not seen a gain unt i l 7:00 PM at which ti me he left
his office.
He sto oped briefl y at
his home and
oro ceeded t o t h e
Wa yside Theater in Middletown. Va.
He met his wi f e and anothe r couple
there .
His wife had come i n h er own c ar.
At 10: 4 0 PM Dr .
Petr uso
left Middletown with his wife and the other couole, they al l
went
to
the Petruso home in Wincheste r .
I contacted the Skyline "Best Western" at 49 St . and 10 t h Ave . i n New
York Cit y <phone 212-586-34 0 ~ ) .
They s tat~d that th e r e was n o Billie
T. Zerkel registered there but t he wo man s h e was t r a v e l ino with
<Jud y
Bennett l was registered there and s he had a d1:11_1b l e r•:11:•m .

OY-1 6 / 16/ 84 r
installed an aut o matic inline ph one r ec o rd in g de v i c e on
the l<.itcher1 ph•:•ne at the Zerk.el residence.
I h ave a meetinq set u o
with Jack
Zerk.el
at 5:45 PM 6 / 18/ 84 to chec k th e f i r st t aoe a n d th e
performal'1ce of the s y stem.
The :i1eet i ng would be a t To r.is Br·:•o k .
I
l o cated Bil l ie's v eh i cle at t he Bass
S tephens Cit y , Va . at 10 :30 PM 6/1 6 / 84.

Ho0 v er

El e me ntr y

S c hool in

6 /17/ 84 at '3 : 55 PM the b u ses r et urn ed f rom New Yo r k .
Bi ll i e T. and
Jud y Bennett oro ceeded South o n Ro u te 8 1 in Bil l ie ' s v e h icle .
I br oke
off surveillance at Woodstoc k .
..

I\\
• bun(e. c

•

cc:

Mr. Jack N . Zerkel
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CLIENT'S COPY

BsEQBI QE
TO:
FROM:

RE:

l~~s§IlG8IlQ~

EEG
DENNIS SIRBAUGH,
J8~~ ~sb§Q~ ~sE~sb

YOUR

FI~E

NO .

PRIVATE INVESTIGATOR

v.

~lbbl~ 8~~ IB~~~sB ~sE~sb

3553-D

DATE: 6/20/84
<TRANSCRIBED 6/21/841
On this
date at 5:00 PM I met with Jack Zerkel at his office in Mt.
Jackson.
He
gave me the recording taoe which covered the teleohone
traffic of the even ing of 6/19/84 and the morning of 6 / 20/84.

A transcript of the taoe reco rdi ng can be made if y ou wish.

:t was determined from this ta oe that Billie had a meeti ng with Dan i el
Petruso at
5:00 PM on this date.
She also had another meeting with
the "~ESPONSE trainino" at 7:00 P·M.
She was 1Jnawai-·e .: ;f' this meetl.r1g
•.rnt::.l she ~·ecefved a phone ca11· between 8:00 AM and 9:00 AM this date.
Billie '·
left h•: r11e·at 5:53 ;JM.
She arrived at the Shenand•:•ah Far11ily
Institute at 6:04 PM.
She went insid e and stayed •. mt il 7:06 PM.
S"r1 e
went from there to Vanderbilt Hall at
Shanandoah
Memo r ial
Hospital.
Vanderbilt
Hall
is
the
location of
the
RESPONSE seminar.
The
telephone ~umber there is 459-9916.
1

Billie left Vanderbilt Ha!l at 9:10 PM She went back to the Shenandoah
:=-c:.r11ily
Ir1stit•Jte.
She drove by, Dr.
>=letr•JS •: •'s car was there but a l l
the lights in the building were off .
She ~~ove by three
more
times .
Ori
the
third
tir.-1e she dr•:•-.1 e thr•:•uoh the parkir19 lc•t.
She lc11:•ked at
the building and the~ left.
She then
croceeded
to
dri v e
South
on
Route 11 .
I discontinued surveillance at the Edinburg Mill .
went
back
t
the Shenand•:·ah Family Institute .
Dr.
Petrus•:•' s car
was still there.
At 9 :44 PM a y ellow Fiat model
128 Virgin ia
registation
CNU-526 01Jlled into the oarking l•:•t and oarked beside Dr .
Petr 1.tsc1 ~
car.
The Fiat was c:!ri v en by
Dr' .
Petr•.1SC• .
There
was
a
white
female ,
t wenty
five
t•:• th irty y ear's •:•f age, short dark hair,
five foot seven and Maving a slender bui:d, ri d ing
in
the
oassenger
seat .
7hey both went inside the Shenandoah Family Instiute .
The lights came
on
inside of the building .
Five minutes la ter all of th e lights went
ff except the lobby lig ht.
:hey ~-ie re still inside and
n ot
in
the
:1bby .
I

1: 1

·:;

1: 1
:

0

P aoe •:•ne

~
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~eoort of Investigation
S/20/84
Page twc•

At
10 : 44
PM the lobby light went off and they both came out .
He got
into his car and she got in to the yellow Fiat .
S h e foilowed him North
C•r·1 R1:11..1te 81 .
They !Joth got •:·ff at t 'he Wii-1chester Ro1.1te 37 exit .
She
followed
him
tb the entrance of Cedarmeade where he lives .
They
tal~.ed at the entrance f :•r five r11in1.1 tes .
T:-iey oarted.
!-ie went
h•:•me
and s:-ie went to a residence on Route 608 in Clar k e Count y .
1

I have a meeting set up with Jack Zerkel at 7:45 PM 5 / 21 / 84 to pick up
the latest recordings .
cc:

Mr. Jack N. Zerkel
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BsEQBI QE
TO :

l~~s~Il§8IIQ~

EEG

rROM:

DENNIS SIRBAUGH, PRIVATE INVESTIGATOR

DATE:

E./22 / 84

On this date I met with Jack Zerkel at 10:40 AM.
The meeti n a was at
7oms Brook.
He ga ve me th e
taoes fro m the automatic telepho ne
~ ecordina
device for th e
orevious twenty four hours.
These taoes
contained nothing of use.
He stated that he suspected th at Bil l ie may
~e
going out th i s e vening and suggested that I watch h er from 5:00 PM
1:1r1 .

.:rt 5: 0121

P~ I was i n posi~ion.
At 6:30 PM Jac k came to my location and
:o'::ated
that
it
looked as t hough Billie wou l d be home for the night .
ri t t h i s t i :;1 e ! discontinued surveillance for this date.

:
have a meeting set up with Jack on 6/24/84 at 7 :00 PM to re vi ew the
wee kend's t ape.s .

cc:

Mr. Jack N. Zerkel
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CONFIDENTIAL

June 25, 1984

Mr. Jack N. Zerkel
Box 155
Mt. Jackson, Virginia 22842
RE:

J ACK NELSON ZERKEL v. BILLIE ANN TRIMMER ZERKEL
MY FILE NO. 3253-D

Dear Jack:
[ enclose herewi th a copy of each of the following items, which you should find
to be self-explanatory:
1. Repor.t of Investigat ion of Dennis ·Sirbaugh, Private _lnvest igator,
to me dated June 20, 1984
2.

My memorandum to the f ile of June 21, 1984.

3. My memorand um to Dennis B. Sirbaugh, Private Investigator,
dated June 21, 1984.
Obviously, t he investigation of t his matter is con tinu ing in that you, Mr. Sir baugh,
and [ all feel that such a continued investigation is justified. Although we have
not been able to pinpoint an act of infidelity, [ believe that the Investigation
Reports do indicate very suspicious circumstances . I am a f irm believer in the
old ad.ige that "where there is smoke there is fire ". Now that we have successfully
"tapped" your telephone _line so t hat all conversations t hereo n may be recorded
and later reviewed, it would appear t hat a ny plans of your wife will be available
to us unless t he same should be made in some other manner than by telephone.
I would not expect such to be the case unless she knows or suspicions that telephone
surveillance is in effect.
As previously indicated, my billing in this case wil l be based upon an hourly rate
of Seventy- five Dollars ($75.00); the basic hourl y rate of the pr ivate investigator
is Twe nty Dollars ($20.00), but I am hopeful of so me adj ustment in your favor
in that regard; a retainer of Five Hundred Do lla r s ($500 .00) o r more should be
fo rthcoming at this time if the same has not a lready been made; and I will bill
you on an interim basis using the aforesaid rates with a final billing to be dispatched
upon the completion of my repr esentation.
If you have any questions o r comments, please advise . Thank you for your continued
cooperation and patronage.

u !J-~f7

Sincerely,
/

--

-·
E. Eugene Gunter
"EG:p lj
--: !osur es (3 )
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CLIENT'S COPY
MEMORANDUM

TO:
FROM:

Fn-7J

ye-·

RE:

JACK NELSON ZERKEL v. BILLIE ANN TRIMMER ZERKEL
MY FILE NO. 3253-D

DATE:

6/30/84
(transcribed 7 /3/84)

On this date, I received an oral report from Dennis B. Sirba•Jgh, Private Detective.
Basically, he advised me that life had been "a living hell" for my client, Jack
N. Zerkel since he opened a private or individual checking account for the payment
of bills. Mr. Sirbaugh reported that there had been no significant break gained
from the surveillance and fro m the telephone tap. Billie Zerkel is insisting that
she wants a divorce and, obviously, .my client Wqnts one, too. Billie Zerkel has
been to see 'an attorney, which is reflected by the telephone tapes; however,
she is attempting to lie to Jack Zerkel about it. The telephone tapes have been
nonproductive over the past few days. There is either a defect in the system,
or the phone is just not being used very much, or Billie Zerkel suspicions that
it has "a bug" on it. Lastly, it appears that Dan Petruso, Ph. D., psychologist,
is presently spurning Billie Zerkel for other female companionship.
Dennis B. Sirbaugh, Private Investigator, has promised to provide me with an
updating report or reports in the near future.
plj
cc: Mr. Jack N. Zerkel
Mr. Dennis B. Si rbaugh, Private Investigator

-....-.
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TO:
FROM:

EEG
DENNIS SIRBAUGH,

RE :
JB~~ ~gb§Q~ IgB~gb
YOUR FILE NO . 3253-D

PRIVATE INVESTIGATOR

v.

~lbblg

ANN IBl~~sB ;gE~sb

DATE : 6 / 30 / 84

Mr.
Gunter this
is a summary of the investigation from 6 / 24 / 84 to
6/30 / 84.
Also included in this reoort
are summaries of the taoe
recorded conversations involving Billie Zerkel in t his time oeriod.
On 6 / 24 / 84 Jack
Zerkel st arted his own chec kin g account .
control of the house finances away from Billie.
On -the afternoon of his date Bi lli e rec~ived ~ teleobone .call from · a ·
· male named Ed. ~rt can be assu~ ed from the conte xt of the con vers at ion
that Ed is a student at JMU who i s off for the summer .
He cal l ed on
the pretense of asking Billie a school ouestion.
Ed
is out of town at this time .
He told Billie tha t h e would be d•:• wn
on Friday and ·saturday and ask if she wou l d like to g et tooether wit h
h i m.
She agreed but set no ti~e or date.

6 / 25 / 84 this morning Billie call her math professor <V an Lear ) ano ·
postooned her class for this date .
!t is unknown wh e r e
she went
in
this time period .
Jack
i nformed her of the change i n the ch ec~i n g
account on th i s e v ening .
On the mo rning of 6 / 26 / 84 Billie
Famil y Inst itut e three time s .
She
hang
u :::i .
Thi s
wo•.:ld seem t•:• be
back.
After calling tree times in
let
the
ohone ring several times .
the ohone up very hard.

called th e numb er of t h e Shenandoah
would l et th e ohone ring o n ce then
s ome so:• r t •:•f sign el.
N °: ·=·ne call ed
this manner sMe ca l l ed
again and
Dr. Petruso answered and s~e hu n g
0

Billi e
c a lled ~ er
friend
J ud y Ben nett on t hi s after n oon.
Sh e told
J 1_1d y t hat Jack had ta :.<.e ":'"o a way t:ie checl-. ino accou nt .
Si1e
seemed v er y
uoset .
She went •:•n to say th at she had a rnee t1nq wi th 'a :awy er ~y th e . .
narne •:•f =: 1i:: a Ho:..:•v e r t o:•rnar r •:•l-.i rnorning .
El1 ::a Ho:..:•v e r 's
ffice ducr es~~---is 303 Sovran Bl v d .
rlarri s •:•rob•.trg, Va .
<Ph •..:•ne 70 3-433- 123 : i .

••1

0 0
:

Reoort of Investigation
5 / 30 / 84
Page twc•
Judy told Bill i e t hat sh e would h elp her find a place
furnature if she wanted to mo v e out .

and

g1 v e

some

Th ere are no tao e rec ording s fo r the 27th and 2 8th a ~robl~m with th e
recordi n g de v ice l s susoect ed .
Sur v ei llan ce of Billie was ~one on the
e v eni ng of the 28th with no r es ults .
Ori E. / 2'3 / 84
Billie cal :ed
Judy
Bennett .
The
first
car t
of th e
c r1v ersat i •:•n is all we hav e d u e to the fa ct that it was on the
ve r y
end of the
tape .
She tells J ud y of the res u l t s o f her mee tino wit h
E li :::a H•:•o v er.
0: 0

It s eems that Mrs. Hoov e r would not take the case jecause Billie did
not hav e th e 5 1500.00 reta in e r.
Also if she left Jac k or ~a r ced Jac k
to
l ea v e h e r, she co uld je cha rg e d with d eser tio n .
Ard t h e v er y r11ost
she c•:11.1ld aet a r1K•nth w1:o1.1 ld be $55t . 00.
Bi i :·i e
seern.;c!
t :: •
be v er y
·disoleas~d-. with th e r~sults of this meet ing .
B illie was not sure whic~
Th e · children ha d bee n awa y fo r this week.
childr ren wo ul~ be co~ in g home .
She did not mee t wi t~ ~d
and
th i s may have been a contri bu t ing factor.

cay th e

S urveillance was done on the e v en ing of G/ 29 / 84
E. / 30 / 84 with no usabl e r esults.

and the afternoon

of

I
had
several
Zerk. el
ln
th i s ti me oer iod he
meetings with
Ja ck
exoress ea concern over
th e
cha n ge
i n the
Bi l lie's
reaction to
ch ecking a c counts .
I r ecomended that he make a a=coi n t me nt wi t h vo u
a s soon as poss 1 ble.

I have a meeting s cheduled wi th Jac k Zer k el

cc

:~ck
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M E M 0 R A N D U M

TO:
FROM:
RE:

F IL~_d

r

1

JACK NELS ON ZERKEL V. BILLIE ANN TRIMMER ZERKEL
MY FILE NO. 3253 - D

7/3/84
(transcribed 7/9 / 84)
....·,
On this date, I conf erred with my client, Jack Nelson
Ze rkel, in the presence of my pri va te investigator,
Dennis Sirbaugh.

We . listened to tape recordings of va rious conversations
that Bi}lie T. Zerkel h as · ~ad on the telephone with
\jh er fr.le nd, ·Judy Bermett.
These conversations ar·e not
incriminatinq; however , they do defi nitel y indica te
her at titude concerning ~y client and her intentions
in co nn ection with litigation and finances .
There is
no good reason to review such recordings here in that
the same speak for
themselves.
It is sufficient to report that we do not have i n format ion that even approaches proof of adultery .
It
appears tha t t he relationship with Dan Petruso, if o ne
existed , has defi n itely cooled down.
She did not keep
a date that she made with a male former classmate a
few days ago .
Prese n tly, she is very angry about Jack
taking control of the fa mily finances .
It should be noted that Mr s. Zerkel has apparently spoken
to Liza Hoover in Harrisonburg , Virqinia , and Thomas J .
Chasler in Winchester, Virq in i a , as potential attorneys
for her case; however, she has not employed either of them.
She is considering the eco nomics of th~ matt~r and other ~.............
factors in making her dete rminat ion .
"
Vs B
~

At this point , she is critical of literally everything
that Jack N. Zerkel does or thinks.
There is no doubt
that she is making it quite di fficu lt for Mr. Zerkel
at this time.

ft'

EXHIBIT

.; bu"le.r
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~
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It is worthwhile to note that she is assuminq the
custody of the children and chil d support from my client.
~
She does no t discuss any particular qrounds for divorce ,
but she does d is cuss spou sal support, the house, stqck in
the compa n y , and the profit shar i ng and / or pens ion plan .~~. . . .llliiivmsllllie...
/
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Page 2

It is obvious that she will pursue efforts to collect
spousal support and to r.ret what sl1e cri.n t'l:rough
equitable . dis~ribution.
After listening to the recordings and having a full and
complete discussion with my client, I advised him that
we were simply not in a position to proceed with any
definitive action at thi~ time.
I firmly advised . him
against doing anythinq other. than "standinq pat".
He
reluctantly accepted ~y advice with the understanding
that we would oroceed to ~ee~ surveillance and to
endeavor to establish grounds F n~ div0r~e ln ~i~ behalf
against his wife.
He deposited a retainer of Five Hundred Dollars ($500.00)
in cash with me on this date and I furnished him ~ith.a .
c~sh receipt for the same~
L h~~eb~ .direct my secretary
to depo s it this ~oney in the Office Account and tci post
the same to the ledger sheet of this file.
It should be noted that Mr. Zerkel has ~een fit to disclose
the fact that he has · a recording on his telephone to his
brother and to various other parties; therefore, I do not
know how much longer the telephone surveillance will be
effective.
I am very afraid t~~~ snmenn~ . rQ~~rrless
of th~ promises of confidentiall~v, will hrea~ t~A news
to Mrs. Zerkel.
Mr. Sirbaugh .=i.nd I will play this matter
by ear.
Please diary this file for 7 / 10/84.
EEG:clc
cc:

Mr. Dennis ·Sirbaugh

~- Jack Nelson Zerkel
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ME M0 R A N D U M
TO:
FROM:
RE:

FILE
EEG
JACK NELSON ZERKEL V. BILLIE ANN TRIMMER ZERKEL
MY FILE NO. 3253-D

7/7/84
(transcribed 7/13/84)
I met with Jack N. Zerkel and Dennis Sirbaugh at my
office on Thursday evening, 7/5/84.
We listened to
current tapes of the te~ephone r~cordirlq .
.

Billie Zerkel has secured certa~n financial records
of the company and a copy .-o f . the . joint 1983 Income ' Ta·x
Return.
Tne information ·tnat,she has stolen is nothinq
more than could be secured by a routine motion as soon
as this matter would be put into litigation;
therefore,
I told my client not to worry about this theft of record
by his wife.
On the other hand, the tapes indicated that Billie Zerkel
has received back the joint State and Federal Income Tax
Refund Check totaling approximately Twelve Hundred Dollars
($1200.00).
From her conversations with her friend, Judy
Bennett, she is obviously intending to use all of that
money for her personal benefit.
I explained to my client
that she could not cash those checks without committing
the crime of for·gery except by depositing the same into
a joint account with the check marked "deposit only".
Since Jack and Billie maintain such an account _,
I advised
him that he should close that account if ~A rti~ not want
her to process the income tax ref unrl checks in the manner
described.
If she did not use the manner rlescriherl, then
she would have to commit the crime of forqery to c~sh the
checks and to obtain the money for her own benefit.
Jack
Zerkel advised that he was qoinq to close the joint account
at 9:00 a.m. on 7/6/84.

--

My client further advised t hat he had discussed the matter
of the telephone tape with his brothers and sisters and that
he is sure that they will not violate his confidentiality in
reference thereto.
Based upon that assurance from him, I
have decided to continue telephone surveillance fo r the time
being.

C
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On 7/6/84, my client did close the joint account.
Billie
Zerkel had not . cashed the income tax refund checks through
that account before he closed it. Jack N. Zerkel saw fit
to tell his wife that he had closed the account and she
literally "blew a fuse" ·.
She has tried to get the bank
to reopen the account and she is as "mad as a wet hen".
It is patently clear tha,t we simply "beat her to the ounch"
in this matter.
•.....

Through telephone surveillance, we learned that Billie
Zerkel had a meeting with Dan Petruso at 5:00 p.m. on
7/6/84.
Dennis Sirbaugh, private investigator, maintained
surveillance; however, the meeting lasted for precisely one
(1) hour, then Billie Zerkel returned home.
Mr. Sirbaugh
feels that Billie Zerkel may hav~ deliv~~ed the ~~nancial
papecs . of the compan~ and th~ ·irtcome tax return ·ca Dan
Petruso for s·afe keeping".: At any rate, there was no
"hanky pariky" involved on this occasion.
During the day today, Dennis Sirbaugh , private investigator,
had telephone contact with my client, Jack N. Zerkel. As
indicated above, the telephone surveillance will continue
and the tape will be removed and replaced daily .
The tapes
will also be listened to on a daily basis or as close
thereto as possible.
I assume that an updating report of Dennis Sirbauqh, private
investigator, will be forthcominq.
At any rate, I shall
report further w~en there are further pertinent developments .
Please diary this file for 7/12/84 .
EEG : clc
cc:

Mr. Dennis B. Sirbaugh
Jack N. Zerkel

~-
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MEMORANDUM
TO:

FIL~~

FROM:

EE~

RE:

JACK NELSON ZERKEL v. BILLIE ANN TRIMMER ZERKEL
MY FILE NO. 3253-D

DATE:

7 /24/84
(transcribed 7 /25 / 84)

CLIENT'S COPY

Approximately a week ago, my client advised mE! tpat a memorandum had been
directed to his business address from this law office without being marked "Personal"
or "Confidential". The memorandum was, therefore, opened with the business
mail and all of the office employees had an opportunity to read it. This memorandum
dealt with the "tapping" or "bugging" of the home telephone of Jack Nelson Zerkel.
Mr. Zerkel was, of course, quite upset by this "slip up" in the correspondence
from this law off ice. He had previously provided me with a special address,
.which is P. O. Box 1·55, Mt. Ja.ckson, Virginia 22842.
·
· ·
As a result of the aforesaid, the recording device was totally and completed
removed from the home telephone of Jack N. Zerkel by Mr. Zerkel and my private
detective, Dennis B. Sirbaugh.
Please note that all subsequent correspondence from this law off ice is to go to
P. 0. Box 155, Mt. Jackson, Virginia 22842, and not to either t he home or business
address of Jack N. Zerkel. This notation should be made by each secretary separately
and it should be boldly displayed on the file and lawdex.
I met with my client, Jack N. Zerkel, at my office at approximately 6:30 p.m.
this evening, 7/24/84. At that time, he advised me that he and his wife had
participated in a serious _discussion concerning a possible settlement of their marital
differences. Mr. Zerkel indicated that he had asked his wife just what she wanted
and she had responded that she wanted the house, the land, and the children.
She proceeded to add that she wanted Fifty Dollars ($50.00) per . .week-pet..-J:h.ild
for child support or a total of One Hundred Fifty Dollars ($150.00) per week
for the three (3) children. In response to my inquiry, Jack N. Zerke l advised
N
me that the house had an appraised value of approximately Ninety Thousand Do llars
($90,000.00); that the additional real estate, which consists of seven (7) lots contiguous . . . . .
to the residential real estate, in his opinion, would be worth F ifteen Thousand
to Twenty Thousand Dollars ($15,000.00 to $20,000.00); that he still o wes four
·1/17/p-;
( . I
·~ O
(4) payments or Four Hundred Dollars ($400.00) on the house; that he owes Two
ThotJsand, Two Hundred Dollars ($2,200.00) on three (3) of t he lots; that t he re mainder
of the lots are unencumbered; that the only debt owed by him and his wife, e ither
jointly or separately, is Six Hundred Dollars ($600.00) to James E. Zerkel , Inc .,
which is a family corporat ion; that he would estimate the stock of t he corporat ion
held by him and his profit sharing plan in the corporation, which is what his wife
would be leaving for him, is worth between One Hundred Thi rty Thousand and
One Hundred Fifty Thousand Dollars ($130,000.00 - $150,000.00 ); and t hat · he
brings home pay of Three Hundred Forty-six Dollars ($346.00 ) per week fr o m
< ~~c
his employment at James E. Ze.rkel, Inc. Jack N. Zerkel fu rther advi sed me
....
that he had decided not to contest the custody o f t he chil dren; t hat he would
~

-~

HfllfGAO • ..........

cw . e"'· l fc

~ / :3 / J ~ ... J»O

demand unlimited v1s1tation with the children, including overnight and vacation
visitation; that he would contfnue to keep medical insurance on the children through
the coverage of his business; that he would require his wife to pay uninsured
medical bills in order to prevent her from running up unnecessary medical bills;
that he would continue to pay the life insurance that he presently has on the
children; that he will not pay any spousal support for his wife; and that he wants
to settle t his matter a$ quickly as possible, but for as small an amount as possible.
After conferring with my client on a variety of issues and after securing all pertinent
information over a period of approximately two (2) hours, I advised him as follows:
1. That he should notif y his wife as to the name, address, and telephone
number of his attorney and I gave him a business card for that purpose.

2. That he shou.ld endeavor to Jeam ·,!he name , address, and telephone
number of his wife's attorney, whom we suspect to be Thomas J. Chasler, Esquire.
3. That any and all settlement negotiations should be conducted
between the two (2) attorneys and not b~tween him and his wife.
4-. That I felt the demand made, by his wife was probably reasonable,
but that I would endeavor to improve upcin the proposed settlement. .

5. That I would try to so negotiate this matter that the opposing
attorney will make the first proposal of sett lement.
6. Tha t the child support and conditions of the same seem to be
fair 9-nd reasonable to both parties.
7. That I will endeavor to improve upon the real estate settlement
by one means or the o ther.
8. That, in due .courset-J will find out about the income tax refund
checks, which have still not surfaced.
\ / 9. That, if his wife does
within the next week or ten (10) days,
in order to secure possible evidence of
to secure an input directly from Billie

not learn about the telephone surveillance
I will recommend that the same be reinstalled
adultery and, more importantly, in order
T. Zerkel as to settlement negotiatio'n s.

10. That Dennis B. Sirbaugh, Private Investigator, sho uld keep close
surveillance on Billie T. Zerkel on the upcoming date or dates when my client
will be taking t he boys to Boy Scout Camp and th e girl will be staying with a
relative. (Mr. Sirbaugh was in attendance a nd made note of t he date and t imes
involved. )

It was noted that Billie T. Zerkel had an appo intment, apparently with Dan Petruso,
yesterday and she was gone for three plus (3-r) hours. My clie nt did not have
prior not ice of this fact; therefore, no surveillance was provided. Mr. Zerkel
does understand that he is to not ify Mr. Sirbaugh or me of any susp icious situations
so that surveillance can be provided by Mr. Si rbaugh.
I shall await word from my c lient o r from the a ttorney for Billie Ann Trimmer
Zerkel. A report will a lso be expect e d from my pri vate detective , De nni s B.
Sirbaugh, following the scheduled sur veil lance mentioned above.
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THOMAS J. CHASLER
ATIORNEY AT LAW
POST OFFICE BOX 2703
WINCHESTER, VIRGINIA 22601

PHONE:
(7031 662· 1:zoo

August 8, 1984
E. E ugene Gunter, Esq .
16 South Kent Street
Winchester, Virginia
22601

Re:
Dear Gene:

.;

Zerkel v.

Zerkel

VS B

l~fuPf
Ir :tt!1-0<f91

Thank you for your letter of July 25, 1984 with
reference to the above.
I have reviewed the financial
matters between the parties and I propose the following:
~·
That custody of the children ~s to · remain
with my client with visitatton of eveiy othei weekend
to your client.
The visitation would be s peci f ic as far
as time and exact days.

2.
That Mr . Zerkel pay to Mrs. Zerkel the sum of
$1,200.00 per · month for support and maintenance fo r herself
and for the children.
This amount is suggested since Mr.
Zerkel's income is approximately $25,000.00 and he receives
many fringe benefits through the company which he owns.
Also,
~r.
Zerkel would retain the children and his w ife on the medical insurance policy and be responsible for the childre n' s
medical and dental expenses.
3. · I have reviewed the inf ormat io n provided to me by
my client and I note the following:
A.
The parties own a house with several lots with
a value af approximately $7 3,000.00.
There is approximately
$2,500,00 against the house and lot in the form of a mortgage.
Also, Mr. Zerkel has in his name shares of stock he has received
••••••lllllll•
fr om his employment with a value of $88,865.57.
Finally , ~tr .
..•
VSB
Zerkel has a profit sharing plan with a value of approximately
{\\ EXHIBIT
$JO, 140. 00.

\L.\.

;oun\e\

~ 8~-L- \28

What I propose would be that Mrs , Ze r ke l receive all
right, title and interest to the house and all real property
and that Mr. Zerkel be responsible for ~he mortgage paymen t.
In lie u thereof, Mrs. Zerkel woulr trans fer all righ t, title
a nd interest that she has in the stock and in the profit sharing
plan .
Mrs. Zerkel is now driving a i978 Thunderbird a utomo bile
hich is in the name of her husband.
I would chink that ~r.
erkel would tr a nsfer this to his wife since he has an a utomobil e
rovided through h is employment.

c.. :.... .... !.> .... ••
_,.t.:er,
Page 2
Augu-st 8, 19 84

Esq.

It is my understanding that all of the personal
property that is now ·in Mr . Zerkel's possession is all that
he wishes to have.
The parties have separated and Mr. Zerkel
is now living in an apartment.
I would believe that a provision should be made that Mrs. Zerkel would have the sole and
exclusive use of the house during this period of separation
until a final property settlment agreement is arrived at.
Finally, I would propose that Mr.
for my attorney fees up to $2 ,500. 0 0.

Zerkel be responsible

~rs. Zirkel has informed me that she has discovered
that her telephone has been tapped and further that she has
evidence indicating that Mr . ~ennis Sirbaugh throu gh the co operation of her husband has ordered such a wiretap.
As you
are aware, this is illegal pursuant to Section 19.2-62 of the
Code of Virginia and further, not only is this a Class 6 felony
but it may be punishable by a civil action pursuant t~ Section
19.2 -69 of the Code of Yi~&inia.
I would . like io ~iicuss this
mitter fur~her with you especially the prosetution of Mr. De nni s
Sirbaugh for these illegal activities.

Sincerely yours,
·,

/

. I .
<••A ..· '

·-

Thomas J.

Chasler

TJC/tds
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MEMORANDUM

FROM:
TO:
RE :

EEGvP

THE~ ]
JACK NELSON ZERKEL V. BILLIE ANN TRIMMER ZERKEL
MY FILE NO. 3253 - D

8/9/84 ('transcribed 8 / 15/84)

On 7 / 30 / 84 my client, Jack N. Zerkel, called this office
and advised that there were certain factual mistakes in a .
recent me morandum.
I spoke with him later and the same were
correcte _·.
We had considered reinstituting personal and telephone s u rveillance
however, Billie T. Zerkel now has full knowledge of my investiqator,
Dennis B. Sirbaugh, and of the telephone s u rvei llance.
She
even has a copy of one or more of my memorandums in her possession.
She is threatening that Dan Pertrusso will sue and that sh e
and / or her attorney, Thomas J. Chasler , Esquire, will bring
criminal action against Jack N. Zerkel, Dennis B. Sirbaugh
and me .
Further surveillance was , of course, abando n ed .
Over the past several days, Billi e T. Zerkel h as indicated
first one position then another in reference to a settlement
of financial affairs.
There is no point in discussing these
various positions because I will obyiously have to await·
word from her attorney .
On the evening of 8/9/84, I met with my client at my law
office for approximate ly one (1) hour.
We discussed the
threat of civil and criminal prosecution by either Pertrusso
or Billie T. Zerkel.
I advised Jack that the factual material
cont.ained in t.he memorandum about Pertrusso is true; therefore,
I see no real exposure on the grounds of libel or sla n de r.
(J1
In reference to the threats of criminal prosecution, I told
Jack t h at I was still of t he opinion that he had a right.
to record from or "put a tap on " his own telephone.
l feel
., , · "7 . ' 0
very stron gl y in this regard ; however, I s hall have my associate, /.'.: _ <l
Charles L. Burns , Esquire, · research the matter further.
·~7

My client has now moved out of the matrimonial domicile and
he ha s provided me with his new telephone number.
I have
instruct.ed that the same be made a part of the l awdex.
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If it has not previousl y been reported, the income tax refund
checks have been divided between the parties after my client
specificall y inquired of hi s wife as to what had h appe ned
to those checks.
If I have not received a statement-of · position from Thomas
J.
Chasler Esquire, on or before 8 / 16 /8 4, I will make further
specific inquiry of him.
Please, therefore, diary this file
for that date.
EEG:bj
cc:

DBS
Jack N. Zerke 1 ~
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MEMORANDUM

FROM:

EEG

TO:

THE FILE

RE:

BILLIE AN N TRIMMER ZERKEL V. JACK NELSON ZERKEL
MY .FILE NO. 3253 - D

8/9 / 84 (transcribed 8/16/84)

This evening, my client came to my office after hours.
He
advised that his wife had threatened to lock him up; lock
Dennis Sirbaugh up; and lock me up, for the te l ephone
surveillance, personal surveillance, and sland e~ .
She made
vc! ri·ous threats in· reference to the matter and 'J ack N. Zerkel
discove~ed tha~ she had gained possession of one or more
of my memorandum to him, because she quoted specifically
from the same.
I t ried to alleviate Mr. Zerkel's concern
and I trust that I did.
I assured him that, in my opinion,
neither of us had done anything ill~gal in any manner or
respect.
He seemed to be more relieved when 1he departed.
He did advise me that h i s ·new telephone number is 896-4303.
I am directing my transcriber to place thi s telephone number
in the la wdex on every card in the place in stead of the telephone
number that previously appeared for my client, Jack N. Zerkel .
Mr. Zerkel want e d to know whether or not I had heard from
Thomas J. Chasler , Esquire, and after examining my incoming
correspondence to this date, I advised him that I had not.
I further advised him not to have any more communication
with his wife than was absolutely necess ary .
She is obviously
bating and prodding him in attemptinq to gain any information
that she can .
Further, she is attempting to keep him upset
and concerned so that he will agree to any type of a settlement
that might be off~!ed .
I exp~ct to ca l l Thomas J. Chasler within the next couole
of days if I have not heard from him within that period of
time.
Please, therefore, diary th is fi le for 8/14/84 .

EEG:bj
cc :
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MEMORANDUM

FROM:

EE~

TO:

CLB

RE:

~ACK NELSON ZERKEL V. BILLIE ANN TRIMMER ZERKEL
MY FILE NO. 3253-D

8/11 / 84 (transcribed 8/ 15 / 84)

In this case, Dennis B. Sirbaugh has employed telephone
surveillance, "a bug", on the· home telephone of my client,
Jack ~elson Zerkel.
The same was employed, of course, for
the purpose of recording valuable information about the suspected
. impropr iet'ies o ·f Bi 11 i~ Ann Trimmer Zerkel, wife of . Jack
Nelson Zerkel. The telephone in question was listed in the
telephone book in the name of Jack N. Zerkel and he had paid
the telephone bill ·on that telephone.
Billie T. Zeikel has made certain accusations and threats
in refer ence to using the discovered telephone surveillance
to force a favorable settlement for her.
Alternatively,
Billie T. Zerkel has threatened criminal prosecution of Jack
N. Zerkel, Dennis B. Sirbaugh, and myself.
It appears that
she claims invasion of her privacy, destruction or altering
of her property (telephone wires and equipment), and other
general violatio ns of the law.
I do not believe that there
is any reason why Jack N. Zerkel cannot record outgoinq and
i ncoming telephone conversations o n his own telephone without
giving notice to his wife or to anyone else; however, out
of an abundance of caution, I respectfully request that you
research this matter and let me have your comprehensive legal
opinion in written form.
For your information, it should be noted that both Jack N.
Zerkel and Billie T. Zerkel were living in the matrimonial
domicile at the time that the telephone surveillance took
place. You inquired as to whether the telephone was owned
by Jack .N. Zerkel or whether it was rented from the telephone
company.
I do not know the answer to that question; however,
by copy of this memorandum I am requesting my client to ad v ise
me as to that fact.
Please make one further determination for me.
If, as I suspect,
Billie ~- Zerkel has no room to complain, please advise me
as to whether or not the Shenandoah General T~lephone Compan y ,
the tele9hone company ser v icing the Zerkel telephone , is
in a position to b r ing an y crimina l charge under the la ws
of the Commonwealth of Vi r g inia or i n a pos i t i on to imp o se
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any sanctions of whatever nature under any pertinent rules
and regulations governing telephone equipment under this
particular set of facts and circumstances.
During my dictation of this memorandum, I have been provided
with a 1.etter from Thomas J. Chasler,. Esquire, dated 8 /8/84
and received in this office on 8 / 10/ 84.
Please refer to
the last paragraph of that letter, which I am attaching hereto.
Specifically, Mr. Chasler refers to Section 19.2-62 of the
Code of Virginia in reference to a Class 6 Felony and Section
19.2-69 of the Code of Virg inia as to civil punishment.
It seems to me that Chapter 6·., which is entitled, "Interception
of Wire or Ora 1 Commun.ica tions" ;i.s aimed at forbidding. wire:
taps by the police to private ·telephones for the purpose
of crime detection; however, that Chapter should be examined
car~fully.
In doing so, please give particular attention
to every pertinent subsectio n of Code Section 19.2-62 of .
the Code of Virginia and every p ertinent subsection of Section
19.2 -69 of the Code of Virginia.
I would f urth er su gge st
that yo u examine the case of Cogdill v. Commonwealth, 219
Virginia 272, 247 S . E.2d 392 (1 978) .
Additionally, I would
suggest that you examine 59 Virginia Law Review, 1458 (1 973 ) ,
and 66 Virginia Law Review, 293 (1980), which are, of cours e ,
available in my library.
shall await your prompt report in reference to this matter
in that I am more concerned about the potential problem in
view of Mr. C~asler's refere nce to it and in vie w of Chaot er
6. under Ti tle 19 .2 of the Code of Virginia.
I

Thank you for your immediate attention to this matter.
Please fu rnish a copy of a ll pertinent Code Sections and
Case Law with your wri tten memorandum.

EEG:bj
cc:

DBS
Jack N. Zerke 1 ~

Atta chment:
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MEMORANDUM

FROM:

EE~

TO:

'l(HE FILE

RE :

BILLIE ANN TRIMMER ZERKEL V. JACK NELSON ZERKEL
MY FILE NO. 3253 -D

8/14/84 .
(transcribed 8 / 15 / 84)

At approximately 5: 15 p. m. , .on this date , I received a
telephone call from my client, Jack N. Zerkel .

.

.

After scme insignificant discussion , he began to talk about
the letter of Thomas J. Chasler, Esquire, dated August 8 ,
1984.
Since Mr. Chasler did not send him a copy of that
letter , which would be unethical , and s~nce I had not yet
provided him with a copy of the letter, I can only assume
that his wife, Bil lie T . Zerkel, furnished him with a copy
of the letter.
I will make that exact inquiry when I speak
to Mr. Zerkel personall y .
He indicated that the demands in Mr. Chasler's letter of
8/8/84 are unreasonable , unrealistic and impossible for him
to meet.
I agreed that he should not have to meet such a
sett lement proposal.
I suggested that he should make an
appointment to meet with me in my off ice so that we can review
the sett leme nt p roposal paraqraph by paraqraph .
He aqreed
and I proceeded to ma ke an appointment for him wit h me at
my office at 6 :0 0 p. m. , o n Thursday, 8/16/84.
I pointed out to my client that Mr . Chasler had placed very
specific evaluations upon his shares of stock in the family owned corporation and in his profit sharinq p l an.
It was
agreed that Mr. Chasler could only have known that information . . . . . . . . .
from information provided by Mrs. Zerkel, whic h she obviously
secured from a member of Mr . Zerkel's family or an employee
of the family - owned corporation or by theft from Mr. Zerkel
or f~om his office .
Mr. Zerkel agreed that such was a fact .
Jack N. Zerkel was also concerned about the last paragraph
of the letter concerning the telephonic surveillance.
I
advised him that my opinion had not changed, and I told him
that I would discuss this matter further o n ~ h ursday .
I
have , of course, directed my associate, Charles L. Burns ,
Esquire, to do legal research on th e point , and I am f. u rni s hing
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him with further research sources by memorandum of
this date.
Please diary this file for 8 / 16 / 84 .

EEG:bj

cc:

DBS

CLB
Jack N. Zerkel<-
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TO:

CLY. '

RE:

BILLIE ANN TRIMMER ZERKEL V. JACK NELSON ZERKEL
MY FILE NO . 3253-D

8/14/84
(transcribed 8/15/84)

In researching the point concerning telephonic surveillance
in domestic cases between spouses, I suggest that ·: ou refer
to "T~e .Law of Electronic Survsi l i ance oy° James G: Carr,
which was published by Clark Boardman Company, Ltd . of New
York, New York, in 1977. Specifically, I refer you to
Section 3.05(4)(b) (iii) , o n pages 100 and LOl and the pocket
p~rt updating the same.
I also refer you to the various
cases and secondary authority cited in the various footnotes
of the section to which reference has been made.
II

I

await your r espons e.
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EE~

FROM:

~LB

TO:

BILLIE ANN TRIMMER ZERKEL V. JACK NELSON ZERKEL
MY FILE NO . 3253-D

RE:

8/15/84 .

As a further source of information in reference to the question
posed to you about the legalLt y or illegality of telephonic
surveillance in a domestic situation between husband and
wife on the family telephone in the matrimonial domicile,
please rejer to Randy's file. at this law offic~, Jason and
Alaina Schultz .- Guardian ad Litem, my file· number' 2565 -D .
You will also find a divorce and/or custody suit in either
the Winchester Circuit Court or the Frederick County Circuit
Court .
I r~call that there wer e recordings of telephone·
conversations that were used as evidence in that case.
r·
do not, however, know the ~xact circumstances under which
the telephone recordings were made.
I do know that they
were made of conversations between the husband and the wife,
and possibly of other conversations.
In addition t o examining
our file, you may wish to examine the court file a nd I strongly·
suggest that you may wish to discuss this matter directly
and personally with N. qand olph Bryant, Esquire.
As previously indi cated , I continue to await your response .

EEG:bj
cc:
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_August 15, 1984
(dictated August 11, 1984)

Thomas J. Chasler, Esquire
Post Off ice Box 2703
Winchester, Virginia
22601

RE:

BILLIE ANN TRIMMER ZERKEL V. JACK NELSON ZERKEL
MY FILE NO. 3253-D

Dear Tom:
I received your letter of Auqust 8, 1984 in my office on
August 10, 1984.
I have arranged an aprointment with my
client and I will be taking up your proposal with him at
the time of that appointment.
I will discuss with him the
evaluations that you have placed upon the a ssets i nvolved
and, specifically, your demands 'for a settlement of all
property interests and for child and spousal support.
You
may look forward to hearing from me in this regard in the
near future.
In reference to the · last paragraph of your letter, I shall
·be glad to discuss that matter with you; howeve r, I believe
this matter to be one of the settlement of domestic dif fer.ences
and not one for a criminal or a civil prosecution .
I am
presently investigating the precise circumstanc~s of this
matter.
Further, I am making pertinent inquiry as to whether
or not it would be "illeqal" for a man to r ecord telephonP.
conversations on a telephone listed in his name, lo cated
in his house, and on wh ic h he pays the bill .
I would also
like to call your attention to the fact that 1 have information
to the effect that your client "took" various financial papers
and documents and other val uable items belonqino to him under
circumstances that would constitute larceny, and po·ssibly,
/
statutory burglary.
Obviously, if we pursue this course
I/ , 1 7/s(
of prosecuting and persecuting Mr. Zerk~l an d Mrs . Zer~el
~
or his and her agents, t he matter mi ght go on f orever.
Succinctl y~
stated, this case has the same sort of charoes and counter~
charges in it as do most domestic cases.
I would suggest,
;
VSB 01
therefore, that we concentrate on settlino ~atters betwr.en ·
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our respective clients without pursuinq the endless side
matters. As previously indicated, r · will, however, specifica l ly
discuss the last paragraph of your letter wit h you .
I did
endeavor to reach you by telephone on Tuesday, Auqust 14,
1984, on several occasions ar o und lunch time; however, your
telephone was busy on each occasion.
You may look forward to hearinq from me in the near future.
Sincerely,

ORIGmAL SIGNED BY
1..:.

.~UG.ENE

GU1'mi

· . E. Eugene Gunter
EEG:bj
cc:
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MEMORANDUM

TO: EEG
FROM: CLB
RE: JACK NELSON ZERKEL V. BILLIE ANN TREMMER ZERKEL
YOUR FILE NO. 3253-D

- .... .._. .,

• 8/16/84 I
(transcribed 8/23/84)
I have received several memoranda from you, one dated l l/14/83, two ( dated
8/14/84, and one dated 8/15/84. Basica11y, the factual situation is that Dennis
Sirbaugh employed a surveillance device on the homP relPphone or t~ lephonP.
line of your dient, Jack Zerkel, with his permission. The surveillance device
was used to record conversations made using that telephone. I have been advised
that the "bug'~ was attached to ph9ne wires ·in the basement ce iling; that ·it was
capable of recording ·only; and that it was not possible to listen to the conversations
or overhear them. Your client was living in the matr imonial home at the time
the surveillance was conducted and the telephone was listed in his name. Mrs.
Zerkel's attorney has sent a letter to you threatening criminal prosecuti on under
Section 19.2-62 of the Code of Virginia and has suggested that there may be
a civil cause of action under Section 19.2-69 of the Code.
You have inquired as to whether or not there is any reason why your cliert car.not
record outgoing and incoming telephone conversations on "his own" telephone
without giving notice to his wife or any other user thereof. Several questions
are raised by your inquiry:
Under the facts of this case, did your client or Dennis Sirbaugh
violate Virginia Code Section 19.2-62?
(1)

(2) Under the same set of facts, would a civ il action exist pursuant
to Virginia Code Section 19.2-69?
(3) Under the aforesaid facts, could Shenandoah General Te lephone
• Company, which servir:es thP. Zerkel telephone, file a cri minal compl aint for violation
of Virginia law?
(4) Could the aforesaid telephone company impose a ny sanctions
under any pertinent rules and regulations governing telephone equipment?
(5) Do the aforesaid facts constitute a violat ion of federal crimi nal
Jaw?
At this time, I have not completed research as to all of the above questions;
however, t shall attempt to answer the first two (2) questions br ief Jy, in view
of the recent letter from Mrs. Zerkel's attorne y. Based upon the case of Common...
.
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ZERKEL V. ZERK EL
wealth v. CogdilJ, 247 S.E.2d 392 (1978) to which you have referred me, I do
not believe t hat there. was a vio.lation of Section 19.2-62 of the Virginia Code
under the aforementioned set of facts. Without a violation of Chapter 6, Title
19.2, of the Virginia Code .(Section 19.2-61, et. seq.}, there is no civil cause of
action under Section .l 9.2-69 of the Virginia Code.
·
Virginia Code Section .19.2-62(1 )(a) provides that it is a Class 6 felony for any
person to willfuily intercept, endeavor to intercept, or procure ;:my other n,arc;on
to intercept or endeavor to intercept, any wire or aura! c ommunication. Code
Section 19.2-61(3) declares that the term "intercept" means, "The aural acauisition
of the contents of any wire or aural communication through use of any electronic,
mechanical, or other device". Code Section 19.2-61 (4)(a) def in es "electronic,
mechanical, or other device" to be any device capable of intercepting a wire
or aural communicci.t ion other :than:
(a-) Any t~lephone or telegrap·h instrument, e·q uipment,
or fadlity, or ariy component thereof, (i} furnished to
the subscriber or user by a .communications common
carrier in the ord inary course of its business and being
used by the subscriber or user in the ordinary course
of .its business . .
The Supreme Court of Virginia inter preted these def initions in the case of Cogdill
v. Commonwealth,
Va.
, 247 S.E.2d 392 ( 1978). The Court stated:
Interpret ing these definit ions, we perce ive a
basic distinction between an interception of the
contents of a communication on the one hand and
a recording of the content on the other. The former
is an ''.aural acqu isition", an acquis i tion by overhear ing;
the latter is a recorda ti on of what has been thus
acquired. The act proser ibes the former when it
accomplished by the use o f. a def ined "device"; the Ac t
does not proscribe the latter, even when accompl ished
by the use of a "dev ice". 247 S.E.2d at 395.
Assuming that the "bug" used by Mr. Sirbaugh was a "de v ice" wi thi n t he meaning
of the act, it was not used, nor was it c apable , of an "aural ac qu isition" of the
contents of a communication; rather, it simply recorded the c ontents of c ommunicatio ns,
which, accord ing to the Virginia Court , is not prohibited by t he Act .
In the Cogdill case, a complaining witness, at the sugge.s t ion of the po!ice, held
two (2) telephone conversations with the Defendant. Wtth th e permtss1on of the
witness, the conversations were recorded by means of a tape deck attached to
the witness's t elephone. The Commonwea lth argued that the recordation of the
telephone conversations did not constitute an intercept ion within the meaning
of the Ac t and that t he disclosure to the jury of the c onten ts of t he recordings
was not, t herefore , proscribed by the Act. The C ourt then dis t inqui sned between
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an "aural acquisition" and a recording. The Court also noted that the complaining
witness's telephone was excluded from the definition of an interception "device".
See Code Section 19.2-61(4)(a). The Court concluded that the recorded conversations
were not improperly admitted in evidence in violation of the Act.
The second question which arises is whether or not there is any civil action under
Section 19.2-69. That Section provides in part, as foilows:
Any person whose wire or aural communication
is intercepted, disclosed, or used in violation of
this Chapter [Chapter 6] shall . . . have a civil
cause of action against any person who intercepts, discloses, or uses, or procures any other
person to intercept, disclose, or use such communication .•••
Having concluded that the facts of the Zerkel matter do · not constitute a violation
of Section 19.2-62, it is necessary to determine whether or not any other Section
within Chapter 6 is or may have been violated. Sectio:is 19.2-63, 19.2-63.1, and
19.2-64 do not appear to· be relevant to this question. Sect ion 19.2-65 provides,
in part, that no evidence derived from an intercepted wire communication is
admissible in Court if the disclosure of that information would be in violation
of this Chapter. Section 19.2-67 concerns disclosure of
information obtained
by authorized means. Subsection 4 of that Section provides that:
'

No wire or aural communication which is a
privileged communication between the parties
to the conversation which is intercepted in
accordance· with, or in violation of, the
provisions of this Chapter shall lose its
privileged c haracter, nor shall it be disclosed
or used in any way.
As previously noted, however, it does not appear that there has been an "interception"
of any communication as defined by the Act. There appears to be no violation
of any of the Sections of Article 6; therefore, there should be no cause of action
under Section 19.2-69 .
With respect to the third question, the only Virginia criminal statute that I have
found which might app ly to the aforesaid si tuation is Virginia Cod~ Section 18.2-1 64 .
Subsection 2 of that Section declares that it is un lawful to maliciously cut , break,
tap, or make any connection with any telephone line or wire of any telephone
company which has legally acquired the ri gh t of way by purchase, condemnation,
or otherwise. Subsection 3 provides that it is unlawful to maliciously copy in
any unauthorized manner any message passing over any telephone line or w ire
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in this State. Subsection 5 provides that it is unlawful to maliciously aid, agree
with, employ or conspire with any unauthorized person to commit any of the
aforesaid unlawful acts. Violation of this Section is a Class 3 m isde meanor punishable by a fine of not more -than Five Hundred Dollars ($500.00). No cases are
cited following this Section.
The reference to "right of way" in Subsection 2 implies that the legislature
contemplated damage to telephone Jines crossing real property and not wires
within an individual residence. I am not certain as to the legal status of the
phone wires within the Zerkel home. Subsection 3 requires that the copying be
conducted in an "unauthorized" manner . Arguably, Mr. Zerkel authorized the
copying of the messages and the statute does not state who is to "authorize"
the "malicious" copying of any telephone message. It may be that Subsection
3 is unconstitutionally vague in this respect. The statute further req_u ires thqt .
the unlawful acts be done "maliciously". As stated in· Dawkins v. Commonwealth,
186 Va. 55, 4-l S;E.2d ·500 (i94-7):
Malice inheres in the doing. of a wrongful act
intentionally, or without just cause or excuse,
or as a result of ill will. It may be directly
evidenced by words, or inferred from acts and
conduct which necessariry result in injury. Its
existence is a question of fact to be determined
by a jury under proper instructions.
41 S.E.2d at 503.
If th~ act of "bugging" the telephone was not wrongful, then, of course , malice
could not exist. Additionally, I note Subsection l which makes it unl awful to
maficiously injure or molest any telephone line or wire.
Section 18.2-164- is contained in Article 8 of Title 18.2, which article concerns
"offenses relating to railroads and other utilities". The statute appears to be
directed, at least primarily, to the protection of the property of the telephone
company. The language of Section 18.2-164 may be sufficiently broad to encompass
'the installation of the "bug", provided it was done maliciously; however, I do
not believe that this is primarily a "wire tap" statute.
With respect to the fourth question concerning whether o r not the telephone
company could impose any sanctions under rules and regulations governing telephone
equipment, the Company's rules and regulations shou ld be contained in lts "tariffs" .
Those tariffs should be available for public inspection at a location indicated
in the phone directory published by the telephone company . 1. do not have a copy
of that directory but I sus pect that your client does. I am concerned about t he
advisibility of si mply calling the tel ephone company and inquiring as to what
sanctions it would impose in the event of a wire tap. I note that page 22 of
.
the November 1983, C & p Telephone Directory states that recording a conversation
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to which one is a party without a to ne warning device is contrary to the Company's
tariffs and, "may result in the suspension of the telephone service through which
the recording is done". Such a sanction in the present case would hardly be a
matter of serious concern .. Also on that page of the telephone director y, a copy
of which is attached, is a notice that wiretapping is a crime under Federal and
Virginia laws, even if done by a t·e lephone subscriber.
A definitive answer to the fifth question would require further research. My
brief review indicates that the Federal Courts are in disagreement as to whether
or not; the aforesaid facts would come within the proscription of 18 U.S.C. Section
251 l(l)(a), . which provides for criminal penalties and 18 U.S.C. Section 2520
which provides for a civil cause of action. In Simpson v. Simpson, 490 F.2d 803
(1974), Defendant's husband attached a device for tapping and recording telephone
conversations to the phone line within his home and thereby intercepted conversat ions
between his wife and anothe.r man. He played the tapes to severa l .persons, including
a · lawyer, on wh;se adv ice the wife agreed to an uncontested d ivorce. Af ter
the divorce, the former wife filed a civil action pursuant to 18 U.S.C. Section
2520. The Fifth Circuit decided the following question:
Is the interception by a husband using electronic
equipment of the conversat ions of his wife with
a third party over the telephone in the marital
home included in the sta tutor y proscription.
490 F .2d at 804.
After a, "long, exhaustive, and inconclusive" search of the legislative h istory,
the Fifth Circuit concluded that:
The naked language of Title 3 (18 U.S.C. Section
2510, et seq . ], by virtue of its conclusi yeness, r eaches
this case. However, we are of the op inion that
Congress did not intend such a fa r-reaching resu lt,
one extending into areas normall y left to the States ,
those of the mar ital home a nd domestic conflicts.
490 F.2d at 805.
The Court noted that the omnibus crime control and safe streets act of 1968 ,
which includes 18 U.S.C. Section 2510, et. seq. , was primaril y c oncerned wit h
strengthening the position of law enforcement officials and comba ~ing o rganized
crime. The Court recognized that private s urveillance was also within .the .
contemplation of the act a nd that the li mited test imony with respect to private
surveillance in the marital contacts was directed towards the involve ment of
private investigators. In that regard, the Court stated:
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Indeed, were Appellant seeking
to recover from a third party, we
could not, on the basis of this
legislat ~v e history, accept the
defense that the interceptions were
authorized by · the husband.
However,
to our minds a third-party
intrusion into the marital home,
even if instigated by one spouse,
is an offense against a spouse's
privacy of a much greater magnitude
than is personal surv eil lance by
the other spouse.
490 F.2d at 808! 809.
A similar result was reached by the Second Circuit in Anonymous
v . . Anonymous, 558 F.2d 667 (1977).
In that case, .Defendant,
husband, · surreptitiously recorded tel"ephone conversations to
his daughter, who w~s in hi~ custody, at hi~ residence, f rom
his wif ~, ~ho was residing elsewhere.

~

On the other hand, in Cratz v. Cratz, 477 F. Supp. 463 (19 69)
the Court for the Eastern District of Pennsylvan i a, severly
criticized the Simpson opinion, calling it "Humpty-Dumpty"
jurisprudence.
In the Cratz case, Plaintiff, wife, had filed
for divorce, but she and her estranged husband continued to
live in the same house.
r.ater, the husband asked his attorney
to advise him concerning the legality of placing a wire tap
on his family phone. The attorney concluded that the wire
tap would be legal under Penns ylvania a n d Federal law. ~he
husband then hired an investigator to install a wire tap which
was voice-activated, and recorded all calls. The wire tap
was discovered and, following the divorce, the wife filed a
civil action pursuant to 18 U.S.C. Section 2520. The Cratz
Court held that the Federal law prohibiting wire taps applied
to "any person'' including a spouse who inte rcept ed the wire
communications of the other spouse in their own home . No net heless ,
given the uncertainty of the legal issue prior to the Cratz
decision when the attorney researched the issue, the . Court
declined to susta i n Pla intiff's Motion for Summar y Judgment.
Reference is also made to the case of Gill v . Willer ,
Supp. 776 (1980) , in which th e District Court fo r the
District of New York denied the Defendant's Motion to
Plaintiff's civil suit under 18 U.S.C . Section 2520.

203

482 F.
Western
Dismiss
The

. . ...

.

Memo to EEG
August 16, 19a4
Page ~7ZERKEL V. ZERKEL
Plaintiff alleged that Defendant, husband, had recorded his
conversations with the Defendant's wife at their home .
Defendant
relied upon Simpson, supra, and Anonymous, supra.
The Court
did not find either.case sufficiently persuasi v e to support
Defendant's Motion to Dismiss.
For future reference, I note the following: Annotation concerning
applicability of provisions of 18 U.S.C.
Section 2511 to
interception by spouse, or spouse's agent, of conversation
of other spduse in the marital home, 55 A.L.R. Fed. 936; Annotation
· Concerning 18 U. S.C. Section 2520, authorizing a civil action
for violation of the Act, 25 A. L.R. Fed. 759; 86 C.J.S. Telephones,
Section 122, 252, 287, 288; Telecommunications, West Key Numbers
493, 495, 498.
.
At· your suggestion, · I briefly reviewed the fil~ of Schultz
- Guardian ad litem, Our File No. 2565-D .
That file contains
transcripts of telephone conversations which may have been
obtained by wire tap.
According to N. Randolph Bryant, Esquire,
the Court file has been sealed.
Randy had no personal knowledge
of the use of the tapes or transcripts in Court while serving
as Guardian ad litem; however, he was not in Court during all
of the proceedings.
You also referred to 66 Virginia Law Review 293 (1980), which
is simply a two (2) paragraph summary of the Cogdill case.
Volume 59 of the Virginia Law Review is not in our Library.
Photocopies of the material cited herein, except those for
future reference, some or all of which are una v ailable, are
attached.
Please advise if I ma y be of further assis t ance .
Thank you.
kml

cC:

Mr. Jack N. Zerkel
Mr . Dennis · B. Sirbaugh

Attachments as stated .

Addendum: 8/ 24 / 84

Today, I obta i ned a copy of the aforementioned annotation in
55 A.L.R Fed 936.
The same is attached hereto.
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ME M0 R A N D U M
TO:

THE,_JMf

FROM: EE(1/1
(

RE:

BILLIE ANN TRIMMER ZERKEL V. JACK NELSON ZERKEL
MY FILE NO. 3253-D

9/15/84
(transcribed 9/27/84)
After receiving the letter of Thomas J. Chasler, Esquire, of
8/8/84, I met with my client in my office one evening for approximately two (2) hours. We reviewed the Settlement proposal
set forth in Mr. Chasler's letter in detail and we decided,
within limits, that I would negotiate in behalf of Mr. Zerkel
using my best judgment and discretion. Mr. Zerkel did advise
me that he was willing to sign over the jointly-owned real
estate and the Ford Thurderbird automobile to his wife . He
~lso advised that he was willi~g to pay a rea~onable· amount
of child support, but that he could not pay the amount of child
support requested in Mr. Chasler's letter . Even though he
did not wish to do so, Mr. Zerkel fully . understood that he
would probably have to pay an a mount an all6wance towards the
attorney's fee of Thomas J. Chasler, Esquire, for his representation of Mrs. Zerkel.
Thereafter, Billie T. Zerkel came to my office at the direction
of Mr. Chasler, to pick up a copy of my respons e to Mr . Chasler's
letter of 8/ 8/84. Since that letter had not been transcribed,
I proceeded to tell Mr. Chasler over the telephon~,in the presence
of Ms. Zerkel, what our counter-proposal would be . Basically,
I advised that Mr. Zerkel would probably agree to convey the
jointly-owned real estate to Ms. Zerkel free and clear of all
liens or that he would pay off the liens on the real estate
as the payments fall due; that he would convey the title to
the Thunderbird automobile to her free and clear of any liens;
and that he would pay child support of Six Hundred Fifty Dollars
($650 . 00) per month as long as all of the children are under
the age of eighteen (18) years of age .
In exchange for the
foregoing concessions, I advised Mr . Chasler that we would
require Ms. Zerke l to waive any claim for spousal support and
to waive any claim for equitable distribution as to insurance,
profit sharing, pensions, or any other property of Mr. Zerkel.
I advised him that Mr. Zerkel did not want to pay anything
towards his attorney's fee , but that the same may be negotiab l e
if all other matters can be resolved. Since I had provided
the counter-proposal directly to Mr. Chasler by telephone,
I did not choose to mail my letter containing the counter- proposal
thereafter.
Since that time , I have consulted with my client
by telephone on several o ccasions .
I had not heard anything
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MEMORANDUM TO THE FILE
9/15/84
Page Two
from Mr. Chasler until yesterday, Friday, 9/14/84. On that
date, he advised my Associate, Charles L. Burns, Esquire, that
he had prepared a letter for mailing to me in reference to
a possible settlement of this case and that I should receive
it next week. On Friday, 9/14/84, I advised my client of the
word from Mr. Chasler.
He had previously been advised as to
my counter-proposal of settlement.
I will await word from
Mr. Chasler and I will transmit that word to my client as soon
as it is received.
On Wednesday, 8 /2 9 /84 , I stopped by the business of my client
near Mt. Jackson, Virginia, and consulted with him. At that
time, I discussed all facets of this matter in detail -- Settlement negotiations and the question of the telephonic surveillance.
Mr. Zerkel advised me, at that time, that he was quite pleased
with the status of matters except that he wanted to move on
with things as expeditiously as possible.
I assured him that
such would be . done.
'
After the original flurry concerning the telephonic surveillance,
I consulted with Thomas J. Chasler, Esquire, as well as corresponding with him.
In a nutshell, Mr. Chasler and I agreed
that the pursuance of a complaint concerning the telephonic
surveillance would serve no useful purpose; that it was questionable, at the best, as to whether or not ethical or legal
violation had occurred; and that nothing further would be heard
in reference to that matter.
My client, Jack N. Zerkel, has reported to me during the last
few weeks, that his wife has been demanding a lot of money
from him and using ·the children as leverage aga inst him.
I
have consistently advised Mr. Zerkel not to pay her any more
money than the One Hundred Fifty Dollars ($150.00) per week
for support.
He indicated that she had requested a lot of
money for school clothes and supplies for the children and
that she had been charging various items to his charge account.
I advised him not to give her any money in excess of the One
Hundred Fifty Dollars ($150 .00) per week for support and I
further advised him to proceed to close any a nd all charge
accounts to which she has access.
Upon my first discussion
of .this matt e r, Mr. Zerke l seemed ·to be hesitant; however,
in a telephone conversation that I had with him on this date,
Saturday, 9/15/84, he advised me that he would follow that
advice to the letter.
It appears that the original of the letter of Thomas J. Chasler ,
Esquire, to me of 8 / 8/ 84 has been misplaced; therefore, I will
request my client , Jack N. Zerke l, to return a copy of his
copy to me for my file.
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My client has requested that I proceed to prepare an interim
bil l ing, which I am doing as of this date .
I have expended
a lot of time on this case necessarily and there was also a
lot of investigative time by Dennis B. Sirbaugh , Private Investigator. I will endeavor to keep the billing as reasonable
as possible.
Please diary this file for 9/ 20 / 84 in that I would anticipate
having received Mr. Chasler's letter by that date .
EEG:emb
v(cc:
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September 27, 1984
(dictated 9/15/84)
Thomas J . Chasler, Esquire
P. 0. Box 2703
Winchester, Virginia 22601
RE:

BILLIE ANN TRIMMER ZERKEL V. JACK NELSON ZERKEL
MY FILE NO. 3253 -D

Dear Torn:
I am dictating this letter on Saturday, September 15, 1984.
Sioce I have not heard from you . i n response to my counterproposal · by telephone to your .letter of A ugust~' 1984, I am
herewith conf irming the said co unter-proposal in writing.
My client, Jack Nelson Zerkel, proposes a settlement as fol lows:
(1)
He will convey all of the joint l y - owned real
estate to your clien t.
(2)
He will pay the balance owed o n t hat re a l estate
as the payme n ts fall due .
(3)
He will con vey the Ford Thunderbird to your
client free of all liens.
(4)
He will pay Six Hundred Fifty Dollars ($650 . 00)
per month fo r child support as lo ng as all three (3) children
are under eighteen (18) years of age with the amount of the
chi ld support to be adjusted pro rata as each child reaches
the age of eighteen (18) years .
{ 5)
He wi 11 stand respon si ble, by ins ur a n ce or p ersona ll y, for all of the medical , d e ntal, and simila r expenses
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presen t ly in his or her possession except that Mr. Zerkel wil l. ,. .llilllllllllli. . . . . .
be allowed to remove his shop equipment and tools, items that
;
VSB 2.L
were g i ven to him by his family , and any clothing and personal
E~~T 1
effects , including hunting , golfing , o r fishing equipment,
1=1(J..J11.JJ,/L..J
that he has not previously claimed .
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Thomas J. Chasler,
September 27, 1984
Page Two
(7)

~squire

Ms. Zerkel will waive an y claim for spousal

support .
(8) Ms . Zerkel will wai v e any claim for equitable
distribution or other property settlement other than as set
forth above .
(9) One or the other of the parties will secure
a divorce on the grounds of the separation of the parties for
a continuous and uninterrupted period of over one (1) year
without cohabitation when such situation exists.
This letter will confirm that the matter of alleged telephonic
surveillance raised by y ou in your letter of August 8, 1984,
has been resolved sat i s facto ril y to you and your client and
that nothing further wi 11 be for~hco.ming i-Jl · ref eren ..-~ thereto.
I have'taken the steps that I indicated to you that I would
take.
Please let me have your response to the above counter - proposal
of settlement, if you have not already furnished the same:
Sincerely,
tEE CRH~J::: .'.:, S~-.:;~IE~ SY
.F.

~. ll~-:-:~ ..-:

(: =
.::.r::.:::i

E. Eugene Gunter
EEG:emb

L/"'
cc:
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MEMORANDUM

FROM:
TO:

EEG
THE FILE

RE:

BILLIE ANN TRIMMER ZERKEL V. JACK NELSON ZERKEL
MY FILE NO. 3253-D

10/22/ 84 (transcribed 10 / 26 / 84)

After rather hastily made arrangements, my client, Jack Nelson
Zerkel, and I made an appointment for the execution of the
Separation Agreement at 3:00 p. m. on 10 / 16/84.
At the time of
the making of this appointment, we we-re aware of the fact that
Bi-llie Ann Trinuner Zerkel and her Attorney, Thomas J. Chasler,
Esquire, had an appointment for her to execute . th~ Separation
Agreement at 1-:30 or 2.:00 p: · m. on that same date . . · The last
remaining terms of the Separation Agreement had been "hanunered
out" in various telephone conversations among the parties
and Counsel during the two (2) days preceding 10/16/84.
On the said date of 10 / 16 / 84, the Separation Agreement w~s
delivered to me, while my client was present.
It had been
dated and executed by Billie Ann Trimmer Zerkel with her signature
notarized.
Upon a review of the Agreement, I noted that there
were two (2) typographical errors that needed to be corrected.
I confirmed these correcti~ns with Thomas J. Chasler, Esquire,
by telephone and he authorized me to proceed to make the same.
Finding the said Separation Agreement ~o be in order, my client
proceeded to execute both copies and I had his signature properly
notarized.
Pursuant to the Agreement, Mr. Zerkel did also execute
the title to the 1978 Ford two (2) door Thunderbird and the Deed
to the jointly-owned real estate.
I shall, of course, dispatch
these items along with a copy of the Separation Agreement to
Thomas J. Chasler, Esquire.
Following the execution of this Agreement, Mr. Zerkel did ·
question two (2) items i n my Billing.
He questioned whatever
time was expended for the review and research connected with the
wiretap.
He also questioned the amount billed for the Private
Investigator .
In the first instance, he indicated that the
wiretap was utilized with my approval and that he did not, therefore,
feel that he should be compelled to pay the cost of research in
reference thereto.
I advised him that I would look into the
matter and let him know my decision.
In connection with the
Private Investigating Service, he indicated that it appeared that l// 7/_?
the Investigator had kept unnecessar y surveillance upon Dr .
Petruso when it did not directly af f e
his case.
I advised him
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that I would also check into this matter.
In discussing the
billing, I, of course, notified Mr. Zerkel that there would be
a supplemental billing for time expended after the date of the
dictation of the first billing on 9/15/84.
He indicated that
he understood th at fact.
I have now reviewed my file in reference to the two (2) objection s
made by Mr. Zerkel as to the billing .
I find that his objection
is deserving of merit as to the time expended in reference to the
review and research on the telephonic surveillance (wiretap)
and I am adjusting my billing accordingly. As to his objection
in reference to the cost of Private Detective Services, I do
not feel that his objection is meritorious.
The time bil led
for the Private Detective Services was actually ~xpende.d by
Mr. Sirbaugh and I have been required · to pay for the same;
therefore4 any adju&tment would be an unfair penalt~ to me.
Further, an examination of his reports convinces me that all of
his efforts were aimed at advancing his case regardless of whet her
his surveillance directly or indirectly involved his wife.
It now appears that my representation is practically complete until
such time as the parties are eligible for a divorce, which would
be one (l) year after the date of the separation.
Mr. Zerkel did indicate that he would need to make arrangements
in reference to the payment of my Bill for services r endered and
costs advanced .
I advised him that I would work with him in
reference to this matter; however, that I did expect the matter
to be handled i n a businesslike fashion. · I pointed out to hi m
th at my costs advanced in this case total between Two Thbusand
Three Hundred Doll ars and Two Thousand Four Hundred Dolla r s
( $2,300.00-2, 400 . 00).
I am proceeding with the dispatching of pertinent correspondence
on this date as well as an adjustment of my billing as indicated
above and the supplementation of my billing from the date of
9/15 / 84.

Please diary this file for 11/28 / 84 . .·
EEG:bj
cc:
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Jack Ne ls o n Zerke l
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N. RANDOLPH BRYANT
ATTORNEYS AND COUNSELLORS AT LAW

October 29, 1984

THE KENT BUILDING
WINCHESTER, VIRGINIA 22601

Mr. Jack N. Zerkel
Box 155
Mount Jackson, Virginia
RE:

EEG:bj
22842

BILLIE ANN TRIMMER ZERKEL V. JACK NELSON ZERKEL
MY FILE NO. 3253 -D
ADJUSTED BILL
P'OR PROrltBBlONAL SERVICES RENDERED

(1) Representation of Jack Nelson Zerkel in reference to
domestic problems with his wife, Billie Ann Trimme r Zerkel,
including but not limited to, consultation and advice, l egal
research, necessary memoranda and correspondence, necessary
telephone conve rsations, conferences with Client, canferenoes .
with Private ; nvestigator, negotiations ~ith opposing Attorney ,
travel, and r e view of legal research matters with my Associate
(E. Eugene Gunter, 53.7 Hours @$75 .00 Per Hour= $4,027.50
and Charles L. Burns, 12.5 Hours @$50 . 00 Per Hour = $625 . 00

$4,652.50

(2) Costs advanced for a Private Investigator,
including mileage, food and photographic costs .-

2 , 308 .86

(3)

Costs advanced for long distance telephone calls

16 . 85

(4)

Attorney travel (50 Miles @$ .25 Per Mile)

12 . 50

(S)

Costs advanced for photocopies (8 4 @$ . 25 Eac h)

21.00
SUBTOTAL:

(6)

7,011.71

LESS RETAINER paid on 7 / 3/8 4

- 500.00
SUBTOTAL :

6,5 1 1.71

(7) LESS ADJUSTMENT for research as to electronic
surveillance (Charles L. Burns, 6.8 Hours @$50.00 Per
Hour)
SUBTOTAL :

- 340 . 00
$6, 17 1.7 1
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:; EUGENE GUNTER

N. RANDOLPH BRYANT

.NEYS AND COUNSELLORS A.TL.A. W

...:tober 29, 1984

THE KENT BUILDING

WINCHESTER, VIRGINIA 22601

Mr. Jack N. Zerkel
Page -2RE:

EEG:bj

MY FILE NO. 3253-D

ADJ USTED BILL
l!'OR PROB'&BBIONA.L B&RVIO&B Rl!:NDl!:Rl!:D

(8)
Time expended in representation as identified
in Item Number 1. above from 9/15/84 to 10 / 24 / 84
(E. Eugene Gunter, 13.3 Hours @$75.00 Per Hour= $997.00,
Charles L. Burns, 6.8 Hours @$50.00 Per Hour = $340.00,
Other ~ime, 1.0 Hours @$10.00 Per Hour = S ~ Q.00 }

(9) Correcting error in duplicate billing on
Charl es L. Burns, 6.8 Hours @$50.00 Per Ho ur = $346.oo

(10) Long-distance

~elephone

$1,347 .. 50
-340.00
6.85

call
BALANCE DUE:

$7, 186.06

(11} Adjustment per EEG, 11 / 28 / 84, for payment in full

724 . 77
$6,641.29

(12) 11 / 28 / 84 Payment in full.

$6,641.29
0

~ ~r'\
• •

: :

.

..

1

.' ;

.

. ..

;

. .

mn
n :.~
: ! !

~

' • • ·~
~ : ' ·. .
.

'

~

y,

,..

A
...)
I

} ·3

....
.: ·.. : .;./.-: 2 y :.J7 t./
i.·i.
c Jlkf-d'L/_._ . . . . . .
.. :

; ~ .~

~,fofi/t
213

.t.1.~

·,·'
.t.890CUTK

<:CPY· .

.......... Coos 703
Tn.•••oars. 687.,0•~

~SL.BURNS
1.£.W OFPIC:S

E. EUGENE GUNTER
THB ONT BUILDINO
P. 0. BOX 17:SO
WINCHESTEn, VIRGINIA. 22601.82:10

October 30, 1984
~

"

f-.....

21

VS B
EXHIBIT

bul"\\er"

Mr. Jack N. Zerkel
Box 155
Mount Jackson, Virginia
RE:

!AA- L-\ 2 8
22842

BILLIE ANN TRIMMER ZERKEL V. JACK NELSON ZERKEL
MY FILE NO. 3253-D

Dear Jack:
I enclose herewith· a copy of each of · the following items,
which you should find to be self-explanatory:
1.

My Adjusted Billing dated Octoper 29 , 1984 .

2.

My Memorandum to the File of October 30, 1984. ·

The enclosed Adjusted Billing does now · a~curately and fully
reflect the subtraction of Three Hundred Forty Dollars ($340.00)
in connection with the time expended of Charles L. Burns, Esquire,
for research as to electronic surveillance.
Even though I have
had some additional time expended since the billing of
October 29, 1984, I will not render any further suppl e mental
billing provided the said billing is satis fied as agreed and
provided I do not have further appreciable services to re nder.
I do agree to adjust your Bill by ten per cent ( 10%) provided
the said billing is satisfied in full within thirty (30) days
of the date thereof.
That adjustment will not be reflected
on the Bill until and unless the same is paid within the
time deadline specified.
I 1,t";' ·'1,~/
I

Except for satisfying the Attorney fee allowance due Thomas J.
Chasler, Esquire, in the Agreement and except for the satisfaction
of my billing as indicated, it does not appear that yo u will have
..........,,..-.
._:.:i 1~
any further need for legal services until August 7, 1985.
At
......... that time, you will be eligible to secure a divorce on the grounds
,_ _ ..... of the continued and uninterrupted separati o n of the parties
~..
gJ_, without cohabi ta tion for a period in excess of one ( 1) year . The
Separation Agreement can be ra tified by, confirmed by, approved
~ ~~ by and incorporated into the Decree of Divorce a vinculo matrimonii
~~m (Final Divorce Decree).
It shou ld be made clear that either you
or your wife, Billie Ann Tri mmer Zerkel, will be eligible to
214
secure such a Decree of Divorce.
Please ad vi se me as to your
_ _ __.~ wishes in refe ren ce to whether you wish to secure the divorce
<:J 6
I
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.
Mr. Jack N. Zerkel
Page -2or whether you are content to allow her to secure the divorce .
Of course, if she does not choose to proceed, you will then
be left with the choice between remaining married or securing
the divorce yourself.
I await word from you in reference to
this matter.
Thank you for your continued cooperation and patronage.
Sincerely,
ORIGINAL SIG1TED BY
JJ, EOGfilTE GUlH.E!R

E. Eugene Gunter
EE.G: bj
Enclosures:

( i)
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MEMORANDUM

FROM:
TO:

EEG
THE FILE

RE:

BILLIE ANN TRIMMER ZERKEL V. JACK NELSON ZERKEL
MY FILE NO. 3253-D

10/30/ 84
Yesterday , 10/29/84 , I spoke with my client, Jack Nelson Zerkel,
by long - distance telephone.
He inquired abo u t what he believed to be a billing error in my
billing of October 24, 1984 .
He was of the opi nion that the
research time of Charles L . Bu~ns, . Esquire, had .been. deducted
per my author iza tion , then added back i n with the additi onal
time for which he was billed between 9/15/84 and . 10/ 24 /84 .
Upon an exa minati o n of the file and billing, I found that
Mr. Zerkel's observation was cor rect .
I apologize d - to him for
th e error and it was agreed that the Bil l would be adjusted
accordingly.
·
Even though I have additional time involved in this file, I
will not be assessing a ny supplemental charges provided this
Account is satisfi ed forthwith .
I a m, of course , addin g on
the costs advanced fo r the long-distanc e telephone call involved .
During that long-di sta nce te leph one c al l , my clien t inquired as
to whether or not I would consider making a ten per ce nt (10%)
adjustment in my billing if he were to satisf y the same by
o btaining a loan from the bank.
Upon consideration of his re quest
and consideri ng that I had agreed not to demand full payment
i mmediately , I advised my client that I would apply a ten per
c ent (i0%) adjustment to his Account if the billing is paid in
full within thirty {30) days of the date ther eof . Mr. Zerkel
advised that he appreciated this concession a nd he indicated
that the bill will be paid with i n that time fra me in o rder to
ta ke advantage of the ten per cen t (10%) dis co unt, which will
amount to an amount in excess of Seve n Hundr ed Dollars ($700 . 00) .
· The ten per ce nt {10%) ad justment will not be applied to the
billing unti l and unless the Account is satisfied in full within
t hirt y (30) days of t he date of th e Bill.
Please diary this file for 11 /2 9/ 84.
;
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cc :

Jac k Nelso n Zerke l
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703 459-2394

Aoril 11, 1985

Mr. Jack Zerkel
P. 0. Box 155
Mt. Jackson, Virginia

22842

Dear Mr. Zerkel:
This will confirm our telephone conversation this morning.
As you are aware, Virginia State Police have under investigation
the wireta~ of the telephone located at the residence of Billie
Zerkel in Shenandoah County, Virginia.
In return for your cooperation in the investigation and prosecution of this case,, which wil~
incl.ude : articipation in the collection of evidence and· testiQony
at any f ,Jrthcoming Court proceedings or trials, the Commonwealth
has committed to you that you will not be prosecuted for your
participation in the installation and operation of the wiretap.
It is, of course, my understanding that y our partici~ation in the
wire tao was upon advice of counsel, that the wire tap was proper
and not illegal.
Thank you for your cooperation and assistance in this · natter.

DLH/lra
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VIKGI NIA STATE POLIC E
Ct. , ENT TO RECORD ORAL COMMLirlICATL.

('Date)/

l\jl(L?R\ ~o~~a ~ ~IIi
<

I,

-T~c.. J(

Yo .\?,q

#.fefS()/~

I

2 EK(FL

17lr.
::S:irc[so;v ', //11,
(Address)
J(ji E }_ · ,IJ2 ·jfa~
hereby authorize
and
. 1 Agents of the.
Spec1a
CA !? ~ V.n (" "
.

1_s £
'

:

__...___._........._.:::
_ _ _...._,,.,_~
_ _ _ _ _ _ _ _ _ _•
t .....f:::=.

.Virginia State Police Bureau of Criminal lnv_e.stigat i on .. to _place .a

r\1' Body Tape Recorder

I
·
?'\
on my person for the purpose of recording any conversations
O.Transmi tter

· :

·· ~ ~- with ·~~~~~~~~·;~~~
· -~~~tf~~~~~~~~~
· ~~~u~
· ~~
-~~~~~~~~~
_ ·. (Name of Subjects)

which I may have on or about

!!-!/?~-.
+( oate)

I have given this written penni ss ion to the above-named Special
Agents voluntarily and without threats or promi ses of any kind.

O~f\.L J>~('M," ~s,·"~ ~"'o u ,· 0~ ~7
d}vPl"'I by \J~e. K 2,t:,kc61.. o ~
J./- / / . S'b°";TZJ #J.?N'(S //J,'/~/( .
'f- /~ s /JjJ I<{ (/

Q /
fl

,f

1

.

c·,

I--;?. .?? ..;

I

.

,(

Witnesses:
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IN THE CORPORATION COURT FOR THE CITY OF WINCHESTER, VIRGIN IA:

DECil'1BER 12, 1969
SEVEllTH DISTRICT COMMITTEE
OF THE
VIRGINIA STATE BAR

L-60/

v.
E. EUGENE GUNTER

On the 24th day of November, 1969, the opinion embodying
the decision of the Three Judges designated by the Chief Justice
o£ the. Supreme. Court· ·of Appeals for . Virg;l ni!l · to determine the

Rule issued against E. &!gene Gunter, to show cause, if any he
could, why he should not be disbarred from the practice of law
in the Commonwealth of Virginia, er why his license to practice
law in the Commonwealth of Virginia should not be revoked or
susperxied, was filed with the papers in these proceedings.
Whereupon, it appearing to the Court after careful consideration, that this case involves two separate charges of
malpractice and unprofessional conduct against E. ~'ugene Gunter:
(1) Whether E. Eugene Gunter was offering to compound a felony
by agreeing to suppress evidence and not to prosecute Frank
Clinton Anderson, husband of JoAnneWilley Anderson, the client
of E. Eugene Gunter, for bigamy, in exchange for JoAnneWilley
Anderson's receiving custody of the infant child born of the
marrlage, which offer, i f accepted would violate Section 18.1-303

. "':\

of the Code of Virginia of 1?50, as amended; and (2) Assuming

. ....

that E. Eugene Gunter was not guilty of the first charge, h e was
guilty of unethical conduct in continuing in the dual capacity of
counsel for JoAnne.Willey Anderson and Commonwealth's Attorney for
Frederick County, Virginia, after he learned of th e evidence of
Frank Clinton Anderson's bigamy and cohabitation within Frederick
County, Virginia; and
(l)

;

Jr"\
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Whereupon, after careful consideration of all the evidence, it is the opinion of the Court that tho evidence is insufficient in law to establish the guilt of E. Eugene Gunter unde
the first charge again st him; and
Thereupon, it is ADJUDGED AND ORDERED that E. Eugene
Gunt er is not guilty of offering t o compound a felony by agreeing
to suppre s s evid ence and not to proeecute Frank Clinton Anderson ,
husband of JoAnneWille y Anderson, the cli ent of E. Eugene Gunter,
f or bigamy, in exchange for JoAnnt..Willey Anderson's receiving
custody of the infant child born of the marriage ; and
Whereupon, after careful c onsideration of all the evidence, the Court is of the opinion that sucn evidence is sufficient in law to establish the guilt of E. Eugene Gunter of ui:trethical

and unprofessional conduct under the second charge

a gainst him, and is deserTing of strong censure ; and
The reupon, it is ADJUDGED AND ORDERED that E. Eugene
Gunt er is guilty of unethical and unprofessional conduct in
continuing in the dual capacity of counsel for JoAnneWille1
Anderson and Colll.Dlonwealth's Attorne1.ror Frederick Count1,
Virginia, after receiving knowledge or Frank Clinton Anderson's
bigamous marriage and c ohabitation within Frederick County Virginia, and the Court doth hereby officiall1 reprimand E. Eugene
Gu nter, as a i:rivate practicing attorney and as Attorne1 of the
Commonwealth for Frederick County, Virginia, f or such unprofessioj
al and unethical conduct.
It is further ADJUDGED AND ORDERED that the cost of these
proceedings, including per diem and expenses of the two Judges
designated to hear this case with the Judge-Designate of the
Corporation Court for the City of Winchester, Virginia, shall be
paid by the State Treasurer in accordance with the law in such
cases 111&de and provided.

(2 )
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It is further ADJUDGED AND ORDERED th.at the Opinion
rendered in this case shall, by this reference, be incorporated
here i n.

Enter:

~
~.-~

( 3)
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VIRGINIA: IN THE CORPORATION COURT OF THE CITX OF WINCHESTER
JULY 2 5, 1 <j72

SEVENTH DISTRICT COMMITTEE
OF THE VIRGINIA STATE BAR
FINAL ORDER

v.

E. EUGENE GUNTER
This matter came on to be heard on the evidence heretofore
taken and on the Mandate of the .Virginia Supreme .c ourt of Appeals
of October 11, 1971.
E. Eugene Gunter presented several witnesses in his
behalf, the Seventh District Committee presented a rebuttal
witness, and the matter was argued by counsel.
Upon consideration of all of the evidence the Court finds
that E. Eugene Gunter was guilty of unprofessional conduct in
falsifying the date on a certain statement and in using such
statement containing the false date tb mislead the Seventh
District. Committee of the Virginia State Bar in connection with
an investigation then being made by said Seventh District
Committee, and it is the judgment of the Court that as punishment
for said unprofessional conduct E. Eugene Gunter be and he hereby
is reprimanded.
And the Court further considered the fee to be paid to
John T. Camblos, Commonwealth's Attorney Designate herein for
the City of Winchester, pursuant to the provisions of Virginia
Code Section 19.1-10.

And the Court does hereby adjudge that

a reasonable fee for such attorney for the preparation and
presentation of the appeal herein and the preparation for and
appearance in connection with the several hearings before this
Court is the sum of $1900.00, plus his expenses in this
/

~
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connection expended, of which sum said attorney has heretofore
been paid $400.00 and his expenses through June 24, 1970.
John T. Camblos having presented to the Court a statement showing
expens es since June 24, 1970 in the sum of $107.78, it is hereby

ORDERED that said attorney be paid by the State in accordance
with the provisions of Virginia Code Section 19.1-10 the sum
of $1607.78.
The Court does further ORDER that each of the judges
sitting in the case be paid by the State the sum of $30.00 as
provided by Virginia Code Section 51+-74(2), there having been
three days of hearings herein.
Enter:

G~c:i:~~

~~::~ Judge Des:gnate

t?n~

tWllliam t':~sig~e~~

~t:-"Y~e~Judge Designate

"
Requested by

Gunter

-2-
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MEMORANDUM
TO:

FILE

FROM:

EEG

RE:

JACK NELSON ZERKEL v. BILLIE ANN TRIMMER ZERKEL
MY FILE NO. 3253-D

DATE:

7/25/84

On this date, I received two (2) different telephone calls from my client, Jack
N. Zerkel.
In the first telephone call, he advised me that his wife, Billie T. Zerkel, has indicated
that Thomas J. Chasler, Es uire, is her attorne . During that same telephone
~·
versat1on,
e advise t at
ad secured an evaluation of his common
stock and profit sharing plan in the corporation. He advised that his common
stock is presently valued at Eighty-eight Thousand, Eight Hundred Sixty-five Dollars
and Fifty-seven Cents ( $88,865.57); that his profit sharing plan is presently valued
at Thirty. Thousand, One Hundred Forty D.o llars. and Twenty Cents ($30.,140.20);
and that pis entire interest in the corporatlon is, therefore, worth. of One Hundred
Nineteen Thousand, Five Dollars and Seventy-seven Cents ($119,005.77).
In the second telephone conversation, Mr. Zerkel advised me that he had spoken
to Brill Real Estate Agency of Mt. Jackson, Virginia, and that a realistic appraisal
of all of the real estate involved is Ninety Thousand Dollars ($90,000.00). In
other words, Mr. Zerkel was high in his estimate of the value of the real estate
as he originally gave it to me. The extra lots are worth approximately Two Thousand
Dollars ($2,000.00) each; however, the house does not have a fair market value
of Ninety Th<?usand Dollars ($90,000.00) as was originally reported by Mr. Zerkel.
In summary, the total real estate is worth about Ninety Thousand Dollars ($90,000.00)
rather than One Hundred Five to One Hundred Ten Thousand Doliars ($105,000.00
to $110,000.00). Another way of putting it is that the total real estate, including
the residential property, is worth Ninety Thousand Dollars ($90,000.00), which
is what Mr. Zerkel originally reported that the residential property alone was
worth.
I shall now proceed to make pertinent inquiry of Thomas J. Chasler, Esquire,
-Uunselror ~illle I. Zerkel, so that negotiations may commence.
plj
cc: Mr. Jack N. Zerkel
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF WINCHESTER
VIRGINIA STATE BAR, EX REL THE
SEVENTH DISTRICT COMMITTEE,

I~'

8fiuK

uJi.

•

r·At;L /

"

ur:.

Complainant

v.

Case No.
88-L- 128
(VSB Docket No.
87-0497)

ELTON EUGENE GUNTER, ESQUIRE,
Respondent.

0 R D E R

On January 25, 1989, the above-referenced matter was heard
by a Three-Judge Court pursuant to Notice served upon the Respondent
in the manner provided by the Rules of Supreme Court of Virginia.
WHEREFORE, upon consideration of the testimony and documentary
evidence, it is ORDERED that the Respondent ' s license to practice
law in the Commonwealth of Virginia is
Suspended for a period of
Revoked,

/7,I)~1 't-

7 µ.u--

effective ~~~L~.'3ij.~$iffi!!J~~;,~~L_~/
{__~~~~' 1989.
The Court notes for the record in this matter that
The Respondent was present in person and was advised
of the imposition of the sanction and the effective date of
the sanction; and
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It is further ORDERED that pursuant to the provisions of
Part Six, Section IV, Paragraph 13(J){l) of the Rules of the
Supreme Court of Virginia, that on or before the
of

1'1iJ:J &*"f1 /'t f'~ i L

~ 9,

/

s ;- day

the Respondent shall give

Notice by Certified Mail, ;2turn Receipt Requested, of the

~~•><-=---

Suspension
Revocation

of his license to practice law in the Commonwealth of Virginia,
to all c l ients for whom he is currently handling matters; to
all opposing attorneys; and to all presiding judges in pending
litigation; and the Respondent shall make immediate appropriate
arrangements for the disposition of all matters presently in
the Respondent's care in conformity with the wishes of each
of the Respondent's clients.
It is further ORDERED that the Respondent shall furnish
true copies of all of the Notice letters sent to the above listed
persons, with all of the original Certified Mail Return Receipts
for said Notice letters, to the Secretary of the Virginia State
Bar Disciplinary Board, at the address of the Virginia State
Bar, within thirty (30) days from the date of this Order.
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It is further ORDERED that the Clerk shall mail a copy
teste of this Order to the Respondent , at his last address of
record with the Virginia State Bar and to Bar Counsel of the
Virginia State Bar .

ENTER THIS ORDER THIS

DAY OF

January, 1989

~~

Thomas H. Wood, Chief Judge
Barnard F. Jennings,_ ,Judge

_;~;· ; . ~· (f~ "~/,,
/" .../ ··;> I(.;:
_..- ,,fz - , ~ ,. =-----·& -

. ·~

.·

•

.

Virginia State Bar
Seen: ,..- (

0

y~--1>

'-1L-

~ Litl--..

p .d.

Holmes C . Harrison
Lewis M. Costello
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1.

ASSJG~ME~TS

The trial
engaged

Of ERROR.
court erred

in finding

that

Eugene Gunter

E.

in conduct constituting dishonesty and deceit,

violatior: of Disciplinary Rule

1-1~2

in

(A) (4) of the Virginia Code

of Professional Responsibility, in that:
A. If the judgment of the court was based on a finding
that E.

Eugene Gunter violated Code 19.2-61, et seq., such a

finding was not a proper basis for

the judgment because

E.

Eugene Gunter was not charged with a violation of Code 19.2-61,
et seq.
B. If the judgment of the court was based on a finding
that E.

Eugene Gunter violated Code 19.2-61, et seq.,

finding

was not a proper basis for

~he

judg~ent

such a

because the

facts did not establish by clear and convincing evidence that
E. Eugene Gunter violated Code 19.2-61, et seq.

c. Assuming that the judgment of the court was not
based on a violation of Code 19.2-61, et seq.,
does not otherwise support a
en gaged

in

finding

that

E.

the evidence

Eugene Gunter

conduct constituting dishonesty and deceit,

in

violation of Disciplinary Rule 1-102 (A) (4).
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