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IN THE

Supreme Court o( Appeals of Virginia
AT RICHMOND

Record No. 4301

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building· in the City of Richmond on Friday the
30th day of April, 1954.
-

NATIONAL BANK AND TRUST COMPANY AT CHARLOTTESVILLE,
Plaintiff in Error,
against

BERN F. CASTLl~, I~T AL.,

Defendants in Error.

From the Circuit Court of Rockingham County.

Upon the prti1io11 of N"ntional Bank and Trust Company at
Oharlottesville n writ of error iR awarded it to a judgment rendered by the Circuit Court of Rockingham County on the 24th
day of Deccmhm·, 1D5:3, in a certain motion for judgment then
therein depending· wherein the said petitioner was plaintiff
and Bern F. Castlo, et al., were defendants, upon the petitioner or some one for it, entering into bond with sufficient
security before the elc,rk of the snicl circuit court in tl1e penalty
·of five hundred dollars, with c·.ondition as the faw directs.
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Filed in the Clerk's Office, Rockingham County, Va., Oct. 31,
1953.

J. ROBERT SWITZER, Clerk.
OPINION.
In this case the Charlottesville School Board, the Owner,
executed a building· construction contract with Castle Coii~truction Company, the General Contractor. The General
Contractor, with the consent of tl1e Owner, subcontracted with
Albemarle Plumbing & Heating Company, Inc., for the installation of the heating plant.
The Subcontractor, as collateral security for a loan, as~igned to National Bank & Trust Company of Charlottesville
all monevs to become due under its subcontract. The Bank
notified the General Contractor of the assig-nment. The General Contractor advised the Bank that it would not ''accept''
the assignment "because the Subcontractor owed many of its
suppliers and subcontractors for materials and work on the
job. However, the ~efusal to ''accept". the assignment was
not absolute. The General Contractor stated that it would
''cooperate" if tl1ere were any money left after the Subcontractor's materialmen- and subcontractors were paid.
The Owner paid the General Contractor in full upon completion of the contract but the General Contractor
page 32 ~ refused to pay to the Bank the amount due it on the
Subcontractor's obligation out of the sum due the
Subcontractor.
This is an action by tlle Bank against the General Contractor to recover the amount due on the Subcontractor's obligation. The action is based on the assigned contract.
The defendant interpleacled the Subcontractor's unpaid materialmen and subcontractors by virtue of Code Sec. 8-226 as8erting that it may be liable to.°them to the full amount owing
to the Subcontractor.
The cour~ entered the interpleaclcr order authorized by the
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Cpde Section and several of the interpleaded defendants have
appeared, stated their claims and joined the General Contrac.;.
tor in its position in defense of the action.
The grounds of defense are as follows:
(1) Under the contract between the Owner and the General
Contractor the latter is liable for the payment of all claims
for labor and materials furnished in the construction of the:
building, including the claims of the Subcontractor's laborers
validity of the assignnrnnt, under the terms of the General
contract; and, therefore, the assignment is subject to such
liability.
(2) The assignment is void or, at least, is voidpage 33 ~ able at the election of the General Contractor.
The defendants contend. that, irrespective of the
validity of the assignment, under the terms of the Beneral
Contract and the General Contractor's bond the General Con:..
tractor and/or his surety is liable for the payment of all sub:
contractors and their materialmen and laborers supplying material and labor in the construction of the building. They say
that this liability under the contract creates a priority or
preference over the plaintiff's claim bnsed on the assignment~
because the assig1imcnt is subject to all of the conditions of
the contract. Tbcrefore, the balance in the bands of the General Contractor due to tbe Subcontractor is subject to the payment of the claims of the latter's materialrnen and laborers,
before any payments can be made to the plaintiff under the assignment.
There are provisions of the General Contract which are ob~
viously desig-ned to assure the payments of all claims for labor
and materials furnished. This, of ~oursc, is a most worthy
aim wl1ere public buildings are concerned. As we shall see
later, it is the public policy to assure such payments, and any~
thing that is done with such an aim should be encouraged. It
is obviously against the public interest that materialmen a:n<l
laborers on any work or construction should lose their money
and labor because of the default of auv of the conpage 34 ~ tractors, and in cases not involving ]lnblic work~,
they ar£l nfforded protection under the mechanic''s
lien statutes. Even more contrary to the pnblir interest i~
such loss when public works are inYolved, and yet the me.:.
chanic 's lien statutes afford no protection othe1· than a canst~
of action against the General Contractor or Sn hcontractors
holding funds due the materialmen 's debtor upon notice to
such contractor of tlw claim. This mu"t have been in the
minds of the General Contracting partic•s when the contract
was drawn.
·
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, Article 30 of the printed portion of the General Contra~t
gives the Owner the' right to require bond • • • '' covering the
faithful performance.. of.: the Contract and the payment of all
obligations arising thereunder, in such form as the Owner .may
prescribe'' • * •
Article 30 of the mimeographed '' General Conditions'' of
the Contract provides that the General Contractor shall furnish bond • • • ''as security for the faithful performance· of
this contract and for the payment of all persons performing
labor and furnishing materials in connection with this contract.''
·
The bond provides:
''Now, therefore, if Principal shall faithfully perform such
contract and pay all per~ons who have furnished labor or material for use in and about the improvement and shall in-·
demnify and save harmless the owner from all cost and damag·e by reason of Principal 's default or failure so to do, then
this obligation shall be null and void; otherwise it shall remain in full force and effect.
"All persons who have furnished labor or material for use
in or about the improvement shall have a direct right of action under the bond, subject to the Owner's priority."
These provisions of the con tract and bond must
he construed in the light of the public policy which
has been stated to determine whether there is a
binding obligation upon the General Contractor and its surety
to the Subcontractor's materialmen and laborers.
To begin with, there can be no doubt of the intention to
create such a liability upon the surety. The meaning of the
language of the contract is unmistakeable. The language of
the bond in no uncertain terms includes sueh an undertaking.
It is true that there is no language in the contract which
specifically creates any obligation on the part of the General
Contractor to the Subcontractor's materialmen, laborers oi:
subcontractors. Ordinarily, it would not be liable to any persons not parties to its contract unless notice were given under
the provisions of Code Sec. 43-11. The only provision of the
oontract tending to create such a liability is the requirement
that the bond shall be furnished as security for the payment
of all persons perfo11ning· labor and furnishing materials in
connectio11 with tlie contract. Does this provision, of itself,
make the General Contractor liable to such persons as a guar.:.
antor that all subcontractors will meet such oblig·ations?
:
If a public building were not involved the answer to this
c1ucstio11 would probably be· in tlie neg·ative, because such an
page 35

~
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·
·
obligation ordinarily would not be undertaken by
page 36 ~ the General Contractor and the rule of strict con.
..
struction as to parties ·not in privity would apply.
The fact that under the condition of the bond the surety obviously undertook the oblig·ation woul~l not create such an obJigation because of the rule that the surety can undertake no
obligation hig·her tlian tliat of the principal.
However, where '' pubHe works'' arc involved the Supreme
Court of Appeals of Virginia appears to have adopted a rule
based upon public policy that the General Contractor who
supplies a bond like the one in the in~tant case, together with
his surety, is bound to these persons. In Fidelitv & Casualty
v. Cope'l'l,haver Contracting Company, 159 Va. 126; 165 S. E.
528, the surety was held liable on a bond, the provisions of
which might leave some doubt as to whether it was intended
that materialmen and laborers not contracting directly with
the General Contractor were protected. While in that case
the contract involved was. for the construction of a highway
and a bond was required under the Statute (Code Sec. 33-101),
I do not believe that the majority opinion was based solely
upon a construction of the bond in the light of the statute, because if it were I can find no answer to Justice Epes' dissent.
While it is true tlrnt the case ·of C. S. Luck <t Sons v. Boatwright, 157 Va. 4BO; 162 S. E. 53, cited as final authority in the
majority opinion tul'ns on a construction of a highway bond
and a l\foryland Statute, I cannot believe that the
·
page 37 ~ Virginia Statute played any part in the decision of
the C.openha,ver case, because it contains no language remotely expressing; or indicating the public policy referred to in the majority opinion or impliedly creating in the
General Contractor, or requiring that the surety assume, any
such obligation.
Therefore, I must take the Copenlwrer case to mean, (p,
534):
"Fol' the meaRmc of a contractor's liability ,~..,.e look to gen.
eral law. Its settled policy, everywhrl'e made manifest, is to
protect those who furnish labor, supplies and material in ancl
about the construction of public works, and this contra.ctot·
must take cognizance. Againf-:t the shortcomings of subcontrnctors they and fhei-r sccur-ities can he mnply protected."
(Italics supplied.)
· Thus, ,vl~ere a Genornl Contractor nndertalw, public works
under a contract which requires him to g:ive hond securing the
rrnyment of all p<'rso11s supplying material, etc., he creates an
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obligation upon himself and his surety to assure such payment.
. The General Contractor and surety recognized this as the
law when they executed the bond. The bond premium must
have been computed upon such suppot-:ition. The Owner recognized the public policy when it expressly required the undertaking of the principal and surety. All persons supplying material, etc., upon examining_ the contract and bond were assured that they were protected and were afforded a cause of
action upon the bond itself. To hold that there was no liability upon the principal and surety would defeat the obvious
intention of all parties concerned. If there be want of consideration it is supplied by the settled public policy
page 38 } of the State.
We have, then, a contractual obligation on the
parts of the General Contractor and the surety to assure payment to the defendant claimants in this case, who have causes
of action against both. These rights exist by virtue of the
General Contract for the benefit of the third parties.
The next question is how the General Oontractol' and surety
may protect themselves as to fund~ in their hands owing to
the Subcontractor when the latter defaults in payment to these
third persons. Have they the right to make payment directly
to the third parties? The answer is that under the contract
the General Contractor is a debtor of the Subcontractor, but
as to these third persons it and its surety are guarantors of
their claims against the Subcontractor. Upon default of the
Subcontractor the oblig·ation to pay arises and upon such payments the guarantor is subrogatecl to the rights of the payees
~~inst the Subcontractor. Any fu11ds in the hands of the
guarantors owing· to the Subcontractor would be subject to
sctoffs as to such payments to these creditors. 24 Am. Jur.
.
955.
page 39 ~ Assuming· this obligation to exist, the question
arises as to whether the Subcontractor and its assignee a1·e bound by the terms of the General Contract, to
whieh the Subcontractor was not a signatory, and of which
he apparently had no actual notice.
The General Contract leaves no doubt that it was intended
that the Subcontractor be bound.
'' Art. 37. Relations of Contractor and Subcontractor.The Contractor agrees to bind every Subcontractor and every
Suboon.tractor agrees to be bound by the terms of the Agreement, the General ~nditions, the Drawings and Specifications as far as applicable to bis work, in eluding· the following
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provisions of this article, unless specifically noted to the con:.
trary in a subcontract appl'oved in writing as adequate by the
Owner or Architect.
"This does not apply to minor subcontracts.
'' The Subcontractor agrees" (a) To be bound to the Contractor by the tel'ms of the
Agreement, General Conditions, Drawings and Specifications
and to assume toward him all the obligations and responsibilities that he, by those documents, assumes toward the
Owner."
However, there was appn rently no express agreement between the General Contractor and the Subcontractor that the
latter was to be bound by the General Contract other than the
undertaking· to do the work • * • "in accordance with planS;
and specifications prepared by Stainback & Scribner." • • •
While the specifications arc found in the bound pamphlet
which also contains the conclitions of the General Contract, it
is doubtful whether this language, of itself, would bind the
Subcontractor to such conditions. I think the answer to be
that the equitable principle of subrog·ation applies irrespective of contract or notice. To create the right of
page 40 ~ subrogation and set off the Subcontractor must be
. in default, or, nt least, default must b(? reasonably
anticipated. Surely he could not defeat the right of set-off
on the legal ground that he had not agreed to the provisions
of the General Contract and had no notice thereof. If he could
not, neither could his assignee.
In my opinion the rights of the assignee are subject to the
valid claims of the materialmen and laborers.
This being so, it is not necessary to discuss the second
g-round of defense. However, it raises an interesting· problem.
The General Contract provides (Art. 33) that "neither
party" shall assig·n without the written consent of the othe1·.
nor shall "the contractor" assign any moneys due "or to become due'' without the '' previous written cow,ent of the
Owner.''
Although, as we have seen, the provisionR of A 1-t. 37 of the
General Contract purport to hind the Subcontractor to all conditions tlwreof, it is difficult to understand how this could be
done unless the Subcontractor expressly agreed 01· had actual
or constructive notice of such provisions. But crnn if he had,
there is nothing- in the contract, itRelf, which prohibits the Subcontractor from assignment. Art. 33 p1aiuly applies only to
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the parties to the General Contract. The written consent of
the Owner must first be obtained before the Contractor may
assign money to become due. The definitions under
page 41 } A.rt. 1 of the General Contract exclude any po'ssibility that the term "Contractor" includes anyone
other than the General Contractor. I can find no language of
the contract which could be construed to prohibit an assignment by anyone other than the General Contractor. The assignment is, therefore, valid and binding upon the General
Contractor in this case.
I have read with interest the spendid article written by Prof.
Grismore in 31 Michigan Law Rev. 299 and the cases cited by
counsel in this case relative to the legal status of assignments
made by contracting· parties where the contracts contain prohibitions against them. In view of my opinions in the other
phases of the case what I have to say on the subject is of small
importance, but I cannot resist the temptation briefly to state
my conclusions : ·
( 1) There is no reason why the parties to n contract should
not restrict or destroy the right of assig11ment, but the power
to assig-n still remains.
(2) Irrespective of the lang·uage of the contract prohibiting or enjoining assignment, I ~o not believe that the assignment is void. If it were void it would be invalid as .to all persons. Surely the assignor could not he l1eard to assert its invalidity. The other contractor could avoid or honor it at his
election. Therefore, such an assignment is :voidable only at
the election o-f the other contracting party.
Even if the restrictive language takes the form
page 42 ~ of a mere promise not to assign, the assignee is
bound by the promise which would be a valid defense ag·ainst an action on the assignment by the assignee.
Again the effect would be that the asHignment is voidable at
the election of the other contracting party.
If the contract declares the assignment to be void, it could
only be construed to mean voidable at the election of the other
~~

.

I realize that wlmt I have said may sound like over-simplification of the problem. But I think that the writers have laid
too little emphasis on the fact that the assignee can never stand
in any better shoes than his assignor. When he advances his
claim on the assignment he is to be treated just as if he were
the person who entered into the contract restricting the right
of assignment. If one of those who made the restrictions
against the assignment could not assert its validity, neither
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can he. If his assignor·promised ,not to assign he could not eD;-.
force the assignment in violation
the promise.
.
I do not mean to say, of course, that a· court of equity would
not have the power to correct any inequalities which might
arise by subrogation or otherwise, but I think the legal significance of these assig·nments should be as I have outlined
. above.
page 43 ~ If counsel will prepare and submit a decree in
conformity with this opinion, I will enter it.

of

October 27, 1953.
ELLIOTT :MARSHALL, Judge.
pag·e 4:4 ~

*

•

*

*

•

FINAL JUDGMENT.
This cause came on this day to be heard upon the motion of
the Plaintiff for judgment, upon the grounds of defense and
affidavit under Section 8-226 of the Code of Virginia filed by
the Defendant Bern F. Castle, trading as Castle Construction
Company, interplcuding Harry A. Wright, trading as
Wright's vVreeking- Yard, J. L. Scott, trading as Blue Ridge
Insulators and Roofers, D. l\L vVilberger, trading as Wil'berger Electric Co., Shultz and James, Inc., J. K. Puckett,
Noland Co., Inc., .Johnson Service Co., and Barnes Lumber
Corporation, upon the answer and/or claims filed by said
Harry A. ,vright, J. L. Scott, D. M. ·"Wilberger, Shultz and
James, Inc., Noland Co., Inc. and Barnes Lumber Corpora:tion, upon the orders heretofore entered in the cause, and
upon evidence .heard ore ten·u.s by the court; ancl was argited
by counsel. And the conrt, not being advised of its judgment,
doth take the matter under consideration.
And the court having now maturely considered the above
mentioi1ed plcading·s, previous orders; evidence an<l argument
and being now advised of its opinion, for reasons stated in
writing in an opinion si~ned by the judge of this court and
lod~;ed ·with. the clerk of this court on the 31st day
page 45 ~ of Octoher, 1953, is of the opinion that the rights of
the Plaintiff are subject to the valid laims of the
interpleadcd materialmcn and that the fund which would have
he.en payable by ·th<~ Defenchmt, Rem F. Castle, to his suocontractor Albemarle Plumbing nn<l Heating Company, Inc.
0
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if said sub-contractor had paid its materialmen, is not sufficient to pay said materialmen in full and that therefore judgment should be enterea against the Plaintiff and requiring the·
distribution of said fund pro ·rata among said interpleaded
materialmen. It is therefore
ADJUDGED AND ORDER.ED
That the Plaintiff take nothing· by its motion for judgment
in this cause and that the Defendant and the interpleaded
materialmen recover against the Plaintiff their costs by them
in their defense in this behalf e~pended. And it is further
ordered that the sum of TEN THOUSAND NINE HUNDRED SIXTEEN DOLLARS AND EIGHTY NINE CENTS
($10,916.89), being the amount that would have been payable
by the Defendant, Bern F. Castle to :Albemarle Plumbing and
Heating Company, Inc. if said Albemarle Plumbing and Heating Company, Inc. had paid its materialmen in full, be distributed pro rata among said interpleaded materialmen whose
claims aggregate T,VELVE THOUSAND AND FOUR
HUNDRED SEVEN DOLLARS AND TvVENTY SIX
CENTS ($12,407.26), and the sum of money so to be distributed amounting to 87 .989 per cent of the total principal of
the ·claims of the materialmen, it is further
ADJUDGED AND ORDERED
That the Defendant Bern F. Castle shall pay to each of
. said interpleaded materialmen 87 .989 per cent of
page 46 ~ the principal amount of each such materialmen 's
claim, namely to Harry Wright $70.38, J. L. Scott
$4600.03, D. M. ,vilberg·er $225. 78, Shultz and James, Inc.
$950.26, J. K. Puckett $261.32, Noland Co., Inc. $1334.62,
,folmson Service Co. $3423.26 and to Barnes Lumber Corporation $51.24.
This order is entered without prejudice to any rights the
interpleaded materialmen may have to recover the balance
of the principal of their respective claims and any interest
that may be due on such claims from Albemarle Plumbing
and Heating Company, Inc., Bern F. Castle or The Aetna
Casualty & Surety Company, the surety on the contractor's
·bond.
To which ruling·and Final Judgment the Plaintiff, National
Bank and Trust Company at Charlottesville, by Counsel, objects and excepts upon the grounds that it is contrary to the
law nnd tl1c evidence and specifically for the reasons that:
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(1) Plaintiff claims from defendant upon a valid and. enforceable assignment, the sum of TEN THOUSAND SIX
HUNDRED TEN DOLLARS AND FIVE CENTS {$10610.
05) and that at least that amount is due by defendant to.
Plaintiff's assignor.
(2) The assignment under which plaintiff claims being
valid and enforceable should, as a matter of law, take precedence over the ordinarv claims of materialmen and subeontractors of Plaintiff's"' assignor, all of which claims post
date the effective date of said assignment:
(3) There is no requirement of public policy, cognizable
by the laws of Virginia, which could defeat the priority of
Plaintiff's claim under its assignment.
( 4) The Court erred iu admitting into evidence and basing
its decision upon the Defendant's performance bond for the
reason that such bond and its terms and conditions were ir.
relevant to any issue properly before the Court.
page 47 ~ For which reasons the judgment of the Circuit
Court of Rockingham County should be reversed
and final judgment entered for Plaintiff on its Motion for
Judgment.
.
It appearing that Plaintiff intends to apply to the Supreme:
Court of Appeals of Virginia for a writ of error from this
adyerse order, it is Purther Directed and Ordered that the
operation thereof shall be suspended for a period of sixty
(60) days upon tl1e Plaintiff, or someone for it, entering intQ
a proper bond before the Clerk of this Court within twentyone (21) <lays from the date hereof, with sufficient surety,. in
the amount of $1000.00, conditioned according to law.
·

ELLIOTT MARSHALL,
Judge Designate.
Ent. in Com. Law Order Book #23, page 538, 12/24/53.

•

•

page 50 J

*

•

*

*

Filecl in the Clerk's Office, Rockingham County, Va., Feb.
5, 1954_.
.T. ROBERT SWITZER, Clerk..
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NOTICE 0]1 APPEAL AND ASSIGNMENTS OF ERROR.
Now comes the Plaintiff, the National Bank & Trust Company of Charlottesville, Virginia, aud having tendered proper
notice to opposing counsel as required by law, presents this
Assignment of Errors and says that in the trial of this case
certain errors were committed by the trial court to its prejudice, to which it makes the following assignments:
(1) The trial court erred in denying plaintiff's ch~im against
the defendant upon a valid and enforceable assignment in the
sum of $10,610.05 an<}. in denying that such amount is due
from the defendant to plaintiff's assignor;
(2) The trial court erred in denying that the assignment
upon which plaintiff's claim is based, being valid and enforceable, should as a matter of law take precedence over the ordinary claims of materiahnen antl subcontractors of plaintiff's
assignor, which claims all postdate the effective date of said
assignment;
(3) The trial court erred in determining that under the
laws of Virginia and as a matter of public policy the ordinary
claims of materialmen and suppliers of plaintiff's assignor
should take precedence over plaintiff's claim under its assignment;
.
(4) The trial court erred in admitting into evipage 51 } deuce and basing its decision upon the defendant's
performance bond in that such bond and its terms
and conditions were irrelevant to any issue properly before
the Court.
.
NATIONAL BANK AND TRUST COMPANY
AT CHARLOTTESVILLE.
By Counsel.
PERKINS, BATTLE & MINOR.
By JOHNS. BATTLE, Jr.,
Counsel.

•

:I:

*

•

•

•

•

.

page 2}

.

•

Mr. Battle: If your Honor please. we have conferred in
Charlottesville about the· procedure, which should be followed,
and it 'migl1t be more convenient to the Court and counsel if
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we had a conference in chambers to iron out some procedure,
which is to be followed here today.
The Court: Do you mean as to stipulations of fact?
Mr. Battle: Possibly that and also as to how we shall
present our respective claims.
page 3 } The matter is now pending on a suit of the
National Bank & Trust Company of Charlottesville
against Bern F. Castle, Trading As Castle Construction Company, and. as your Honor knows an order was entered interpleading the funds and various claimants have filed claims
against that.
I presume that the plaintiff should go ahead with its case
and I think it should be logical for us all to know how we shall
present our claims.
The Court: I have examined the pleadings an<l I don't see
·
how there could be any issue of fact.
Mr. Battle: I don't either, but we may have some question
about the formalities that may be necessary to present the
various written instruments involved.
·
· .
As far as the plaintiff is concerned we are willing to stipulate as to all of them, but I don 's know whether some of the
others are willing to do that.
The Court: l\fr. Battle, you represent the plaintiff?
Mr. Battle: Yes, sir.
page 4 }
The Court: Suppose you proceed to tell me what
the case is about.
·Mr. Battle: May it please the Court, on the 14th of October 1952, the Nalional Bank & Trust Company at Ch~rlottesville filed its motion for judgment against Bern F. Castle,
Trading as Castle Construction Company and Castle Construction Company, claiming· the sum of $10,610.05 as due
from the defendants by virtue of an assignment, ,vhich was
executed by a subcontractor known as Albemarle Plumbing
and Heating Company on January 15, 1951.
It is alleged in the motion for judgment that the defendants
were t11e general rolltractors for the purpose of constructing
an addition to the Venable Scl1ool in Charlottesville, Virginia, whicl1 is n pn_hlic school, a primary school. under contract with the Citv School Board. and that Albemarle Plumbing- and Heatin,g- Company was the ·subcontractor for plumbing and heating.
·
In· the motion for judgment it is alle~ed that on
page 5 ~ .January 15, 1951, the National Bank & Trust Comnanv made a loan of $8,000.00 to Albemarle Plumbing- and Heating Company, and tliat. loan was secured by an
assi~nment of monieH to be dne Alhemarle Plumbing & Heating Company from its contract with these defendants; it is
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further· alleged that a sum in excess of- the amount assigned
was at the time of filing this motion for judgment was due to
be paid or had just been paid. . The suit or the action then is
on the assignment and not on the note.
There ,vas a grounds of defense filed by the defendants to
this motion for judgment in which it admitted the ma.terial
allegations of the motion for· judgment, except that it denied
that the assignment was a legal and valid assignment.
Subsequent to the filing of the grounds of defense there was
·an ·order entered interpleading the amount, which the defendants admitted is due under the contract with Albemarle
Plumbing & Heating, that order was duly entered and the
various claimants against Albemarle Plumbing &
page 6 } Heating were made parties and they have subse.
quently filed their re.3pective answers and claims.
They total thirteen odd thousand dollars.
·The Court: Is Albemarle Plumbing Company a partyY
Mr. Battle: It is not a party, no, sir. The Na~ional Bank
& Trust Company, the plaintiff, as assignee of the Albemarle
Plumbing and Heating Company has sued under its rights
lmder the assigning instrument.
The Court: These other parties arc creditors of Albemarle?
. Mr. Battle: That is rig·ht, of Albemarle Plumbing & Heatmg.

· The Court: How could we ascertain their claims without
the presence of Albemarle Plumbing & Heating?
· Mr. Battle: The plaintiff is not particularly concerned
with that question .
.· The Court: You are not. Ye·ry well.
Mr. Battle: As I say these vari~:n1s claimants have filed
their respective pleadings :and t11eir elaims total some thirteen
··
·thousand dollars, and that is in excess of the amount
page 7 } interpleaded.
We take the position, if your Honor please, that
this assignment is perfectly valid ,and legal assignment; that
it is superior to these· various claims of inaterialmen or sup~
pliers, wl10 have furnished materials and supplies, and that
their claims are subordinate to· our assignment from Albemarle Plumbing & Heating Company.
·. There is a general defense, which will be presented here
I believe that the assignment was not proper in that in th~
contract between the Charlottesville School Board and the
general contractor there is a provision, and I think I should
read-it because it is important. · It reads as follows:
' '·' Article 3:t Assignment. Neither pm·ty to the contract-"
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And as I say this is the contract. between the School Board
a~1d the general contractor, which is Castle Construction
Uompany.
"Neither party to the contract shall assign tl.Ie contract or
sublet 1t as a whole without the written consent ofpage 8 ~ the other, nor shall the contractor assig11 any monies
due or to become due to him hereunder without the.
previous written consent of the owner."
Now, it is the defendants position I believe that that provision is binding upon Albemarle Plumbing & Heating Company, the subcontractor, by the provisions of the following
article in the contract.
'' Relations of contractor and subcontractor. The contractor agrees to bind every subcontractor and every subcontraGtor agrees to be bound by the terms of this agreement,
general conditions, drawing-s and specifications and to assume
toward him the same conditions which the general contractor
assumes toward the owner." .
I have cited what seem to me to be the relevant provisions
of this contract.
.
·
Now our position is predicated on these two theories.
Number one. ·we feel that we have a proper assignment by
virtue of the statntes, sections 11-5, 11-6 and 11-7, I believe,
nnd that the assignment is superior to any claims.
page 9 ~ You must bear in mind this is public property and
aud no mechanics liens or liens of anv sort have
been proved, nor can they be proved against the School Board.
The Virginia cases very clearly state that assignments are
superior to all claims. T11e statute was amended some years
ago and in the amended form it relates to the lien of subcontractors, which would take precedence over f-lssignments,
hut in the cases, such as this one, they have held tbat mere
claims are Recondary to assignments. That would be our
primary position.
,vith that we would be left with Article 33 .of the general
contract nnd the question of ,vhether or not tlrnt would prevent the assignment which I1as been made by this subcon~
tractor.
It is our position, as to that, that this clause. which we mav
cnll a ''non-assignable'' clause for the sake of putting some
name to it,· does not or cannot he construed as invalidating
an assignment, which may be made by the subcontractor~
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although it may be contrary to what has been
page 10 ~ agreed to. Here we take the position that this is
merely a contractual relation between the owner
and contractor for the owner's benefit, and, even if by reference in the contract it is agreed that all subcontractors \vould
be bound by it, if it was held that the subcontractors would be
bound by it, and therefore that the Albemarle Plumbing &
Heating Company is bound, it is still a contractual relationship between those parties and as such would not invalidate
the assignment. It does not result in voiding the assignmentThe Court: Your point is that the only one who could contentl that it was riot binding on it, would be a party?
Mr. Battle: Yes, sir, and, of course if that party were injured by such an assignment, he bas an adequate remedy
against the party, who has breached the contract.
'rl1e Court: Or some party standing in his shoes T
Mr. Battle: That is right. Even so someone
page 11 ~ standing in the shoes of a primary party couldn't
set aside the assignment or hrvalidate the assignment, if the promisor, Albemarle Plumbing & Heating Company in this case, has violated a contractual obligation, and
the Bank in g-ood faith has taken an assignment and made this
loan. We take the position that as far as the National Bank
& Trust Company is concerned the assignment is valid an<;l
if there has been a breach of contract by one of the parties, it
is simply a breach of contract for which there is an adequate
remedy at law in damages .
. The cases have consistently held that; as far as I can find
there is no case in Virginia which deals with this precise point.
The leadh1g case on the subject is the case of Portu,gese American Bank v. TVells, which is a Supreme Court of the United
States case, in which Mr. Justic~e Holmes held substantially
as is contended in this case. It is true that there have been
a great many decisions on this point ·and that some States
take a different view, but they a-re decidedly· in the minority
and have been criticized bv text- book writers and
page 12 ~ law review authorities.
··
That is basically our position. There are variou_s reaso~s that ha,e· been assigned b~r the Courts in deciding
this quest10n, but I don n suppose I should go into the argument at this time, but I think you will fincf that the Courts
haYe consiRtently tried to sustain these assignments. The
courts realize that subcontractors often liave to obtain credit
in order to carry out their ~ontracts, and it has been the obvious tendency on the part of the courts to uphold the assignments.
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Justice Holmes said in the case I mentioned that "money
due under a contract was an alienable right and that it could
not be cut off by the contractor in an effort to take away that
right.'' That has been one view. Other courts have taken
the view that it was a non-assignment clause and that it was
for the benefit of the owner and the owner not complaining,
they cannot be used for the benefit of third party claimants,
who might come in. Another view is that a propage 13 ~ hibition against assignments does not cover transactions of this sort, in that this amounts to a mortgaging or pledging- of a chose action.
You might bear in mind in this case that that is exactly
what happened. This man or this company, the Albemarle
. Plumbing & Heating Company assigned expected income in
excess of $10,000.00 to secure a note for $8,000.00. As we
stated in our notice of motion that note has been curtailed and
is now roug·hly in the amount of $6,000.00.
That is our position in t11e case, your Honor, and we feel
that we will be able to present evidence, which will support
that recitation of facts, and also authorities that will support
the conclusions fhat I have tried to draw from these facts.
The Court: Gentlemen, is there any dispute as to the facts
:-1s recited by l\Ir. Battle?
· Mr. :Michie: May it please the Court, I wouldn't dispute
the facts as cited by Mr. Battie. I am Mr. Michie and I represent l\Ir. Castle. Of course, I disagree with Mr.
page 14 } Battle's theories as to the . law governing this
matter.
As to the facts, there was only one statement he made,
which I think was a somewhat careless misstatement. He said,
that we admitted owing a certain amount to Albemarle Plumbing & Heating· Company. In our pleadings we admit that ii
the Albemarle Plumbing & Heating Company had paid its
subcontractors, suppliers and materialmen for work and materials furnished on this subcontract that the defendant would
now owe the Albemarle Plumbing & Heating Company the
sum of $10,000.00, but we take the view that since they have ·
not paid the suppliers, subcontractors and materialmen that
we don't owe them anything.
Our contract with Albemarle Plumbing & Heating Company provided that it proposed to install the plumbing, heating and ventilation systems in this school in accordance with
the general conditions, plans and specifications. We accepted
that proposal and that embodied into the contract with Albemarle all the provisions of the general contract, the
page 15 ~ p]ans and specifications, and among the terms and
conditions of the contract were the portions that
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Mr. Battle read to you, which thereby became parts of our
contract with Albemarle, so as between Albemarle and Castle,.
sir, the owner is Castle and Albemarle is the Coutractor, the
provisions that he read expressly so provide.

··''It is provided, that '' the subconfractor agrees to be bound
to the contractor by the terms of the agreement, general conditions, drawings and specifications and to assume toward
him all the obligations and responsibilities that he, by this
document assumes toward the owner.''
These plans and specifications that he assumes toward
Castle are all the duties that Castle owes to the School .Board
and those duties, among other things, include 'the provision
against assignment of any monies coming due under the contract.
The Court: :May· I interrupt you just a minute. I don't
Ifoow how far we can go, but could we stipulate into the record
copies of these recordsi
Mr. Michie: I think so. I have them here and
page 16 ~ I .plan to put Mr. Castle on the stand and introduce them.
The Court : '1Vhy not just hmid them to the Reporter and
have them marked, if :vou bave t110se copies?
Mr. Copenhaver: We have here the Chafrman of the
School Board with the original of the bond and contract.
The Court: ·why not make the copies exhibits with the
record? Can yon gentlemen agree that you wilI supply the
reporter with copies of those?
:Mr. Michie: Yes, sir.
Mr. Battle: I wonder, !fr. Michie, if we could not agree
that 011 ly tlie pertinent parts of tl1ese instruments be copied
into the recordY
Mr. Michie: Yes, I think. tllat ""ould be very acceptable.
The qourt: I suppos~ 1£ tl1e case goes up tliat if you
wanted Just the p~ rts prmted you would not have to print
· the whole document.
Mr. Battle: I think we can agree on the parts
page 17 ~ that have a bearin,g- on tl1is issue.
The Court: If vou aro unwilling to clo tl1at wl1y
not produce the wl10Ie document 6f
'
•
l\fr. Michie: I think we had better put the "110Ie thing in.
The Court: ,vhat are the facts necessary to O'O into tl1c
re,•ord !
·
t1
Jir. Battle: Your Honor, I won1d like to ask if opposing
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· counsel will stipulate that the Venable School is public property? I think we can establish it, and I think it is common
knowledge, but it would save going into that proof, if you
gentlemen will agree.
Mr. Michie: I doubt very much if any of us would dispute
that.
.
Mr. Battle: Then it is stipulated and agreed that the Ve_nable School in Charlottesville is public property, and that
the alterations to it, which gave rise to this action was an
alteration to public property.
Mr. Michie : In addition to these contracts,
page 18 ~ themselves, I think we ought to .have in the record
that no notice of this assignment was given to the
contractor until some six months after the assignment was
·
executed.
The Court: ,vhich contract is Exhibit 1 Y
Mr. Michie:
e haven't put any in yet. Exhibit number
1, would be the proposal on the stationery of Albemarle
Plumbing & Heating Company, dated June 14, 1950, signed
by R. C. Barnett, there are three letters attached, which will
be exhibit 1.

,v

(Note: The exhibit was accordingly marked and initialled.)
Mr. :Michie: Exhibit number 2 is a copy of letter written
by Mr. Castle to Albemarle Plumbing & Heating Company

accepting that proposal, dated June 7, 1950.
The Court: What is the significance of this paper?
Mr.· Michie: That is the contract. That is the proposal
and our acceptance.
(N otc: The exhibit was accordingly marked and initialled.)

Mr. Michie: Exhibit 3 is the agreement between
the School Board.of the City of Charlottesville and
Bern ·F. Castle, Trading As Castle Construction
Company dated June 22, 1950, and attached to it and as a
nart of the same exhibit, an owner's protective bond, by which
Bern F. Castle and the Aetna Casualty & Surety Company,
as ·surety, ·are bound to the School Board, and attached· to it
nre also certain memoranda of alterations and a letter of June
20, 1950, that form a part of the contract, and also a letter of
June 24, 1950.
Mr. Battle: I would like to interpose an objection to the in-

page 19
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clusion of the bond as a part of the documents in this case.
The Bonding Company is not a party, there has been no claim,
as far as I know, made in this case under the bond. The question turns entirely around the effect of the contract and I
think that the provisions of the bond are completely irrelevant to the questions, which are before .this Court.
Mr. Michie: May it please the Court, Article 30 of the
contract as amended in these specifications, which
page 20 ~ have not yet been put in, provides, and these
articles became a part of the specification, which
the Albe:r.narle Plumbing & Heating Company agreed to be
bound by, so.Albemarle Plumbing & Heating Company knew
. of them, -and this provision provides that:
"The contractor shall furnish bond with surety, such surety
shall be dulv authorized to do business in the Commonwealth
of Virginia," in an amount equal to at least the contract price,
as security for his faithful compliance with the terms of the
contract and for the payment of all persons performing labor
and furnishing materials in connection with this contract.''
The bank became bound under our contract with Albemarle;
they knew we had to furnish such a bond; they knew that if
they didn't pay people furnishing them with labor and materials that we, under the bond, would have to pay them.
Therefore, we think it is very material. I was getting to that
point a moment ago, when your Honor interrupted me.
It is provided in here also that:
page 21 ~

"Unless otherwise stipulated, the contractor
shall provide and pay for all material, labor, water,
tools, equipment, lights, etc., necessary • • • ''
Under tl1e clause we read before, when we subcontract, the
subeontractor became bound to us by all the terms that we
are bound to the owner.
·
It is also provided in Article 31, as follow$:
'' That if either party to this contract should suffer damage in any manner because of any ,vrongfnl act or neglect of
the other party or of anyone employed b~r hin1, then he shall
he reimbursed by the other party for such damage.-"
If we arc to be compelled under tlmt bond to _pay for_ ~lie
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materials and supplies furnished to Barnett, then he is liable
to us and we don't owe him anything.
The Court: Who is Barnett f
Mr. ilichie: I am sorry, we all refer to him as Barnett, he
is the Albemarle Plumbing & Heating Company.
The Court: TJ1e objection is overruled.
page 22 r Mr. Battle: We note an exception.
(Note: The documents offered as Exhibit 3, were accordingly so marked and initialled.)
Mr. Michie: The next document are the specifications,
which will be Exhibit 4, and which are referred to in the
signed contract.
(Note: The exhibit was accordingly so marked and
initialled.)
Mr. Battle: Number 5 is a note to National Bank & Trust
Company of Charlottesville, Virginia, in the principal
amount of $8,000.00, executed by Albemarle Plumbing & Heating Company, Incorporated by R. C. Barnett, President.
(.Note: The exhibit was accordingly so marked and
initialled.)
Mr. Battle: Exhibit 6 is a paper writing signed by R. C.
Barnett, President of Albemarle Plumbing & Heating Company dated January 15, 1951, which incidentally is the same
date as appeared on the note, Exhibit 5, purporting to assign
$10,610.05 from the Venable School Job to National Bank &
Trust Company, Charlottesville, Virginia, as securpage 23 ~ ity for the note made Exhibit 5.
Mr. Michie: Mr. Battle, before I agree to have
this note go in as it stands, could someone explain to us what
is meant by this pencil notation on the back, "Payment cancelled and transferred to serial loan.''
Mr. Battle: I think I can tell you. Referring to Exhibit
5, there is a curtailment of $110.00 on June 11, 1951 noted on
the back of the instrument, which has been crossed out and
then there is the statement: '' Payment cancelled and transferred to serial loan."
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This came about because the Albemarle Plumbing & Heating Company had another note with the National Bank, which
was represented by a serial loan, and the amount of $110.00
was erroneously credited on this note.
Mr. Michie: In other words, it doesn't mean that the note
was paid, but that the credit, which has been made was erroneously made "l
page 24 } Mr. Battle: That is right.
Mr. Michie: The next item will be the letter of
June 4, 1951, from H. E. Haden, President of the National
Bank & Trust Company to Castle Construction Company
enclosing a ·copy of the assignment, which has just been put
in evidence. That will be Exhibit 7.
(Note: The exhibit was accordingly so marked' and
initialled.)
Mr. Michie: Exhibit 8, then is a copy of a letter replying
to that letter, from ::M:r. Castle to the National Bank & Trust
Company under date of July 10, 1951.
(Note: The exhibit was accordingly so marked and
initialled.)
Mr. Michie: Now, I think that is all that we would need
,vith respect to our contractual relations and the assignment.
The only other question I have is as to the notice we received from various suppliers and I should suppose that it
would be sufficient if we stipulated that we did receive notices
from all the various suppliers mentioned in our
page 25 ~ answer and grounds of defense, as stating there
were monies that were due them.
l\fr. Battle: vVe would certainly agree to stipulate that on
hehalf of the plaintiff, and I am wondering if you would go
further and say that no liens have been perfected bv these
various claimants.
·
Mr. Michie: I would go further and say that in our opinion
no _lie_ns could be perfected by any of these fi"rms; that is on thr
bmldmg.
Mr. Battle: That is what I mean.
Mr. Michie: As to whether these notices would constitute
a lien on the funds in our hands, that is another matter. ·
Mr. Copenhaver: Would it be practical from your files nt
this time to give the dates of the receipt of these notices bv
·
Mr. Castle.
Mr. :Michie: I wonder if we could supply those later. It
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would take sometime to pick them all out. I will undertake to
file a statement giving the dates of notices, which we have received.
The Court: "'Why don't we do that now. Let's
page 26 ~ try to get the facts complete and then we can argue
it.
Is it stipulated as to the date of the receipt of this notice,
this letter of June 4th, from National Bank & Trust Company
to Castle?
Mr. Michie: It was received shortly after its date.
Mr. Battle: It was received in due course?
. Mr. Michie: Yes.
The Court: That is Exhibit 7. what about Exhibit 8? Is
it stipulated Mr. Battle, that the letter from Castle Construction Company to the Bank dated July 10th was received on. Mr. Battle: It was received in due course.
The Court: Then the dates of receipt of those letters will
not be of any great significance?
Mr. Battle: I don't think so.
The Court: The next thing I would like to know about is
what amount did Castle owe Albemarle on the date
page 27 ~ of the receipt of this note of June 4th Y
:Mr. Michie: ,vould that have been the same,
Mr. Castle, as the sum we would have owed him at this time,
if he had paid all his suppliers ·J
Mr. Castle: He was not complete at that time.
Mr. Michie: At the time of the assignment?
Mr. Castle: No, he had not completed his job at that time,
in fact his job was not completed until September.
The Court: And he was not entitled to be paid until the
joh was complete?
Mr. Castle: Not in full.
The Court:· Were there any payments due and unpaid?
Mr. Castle: No, he didn't have anything due that was unpaid, because he had. overdrawn in the beginning and the
School Board would not recognize his vouchers that he had
1mt in for payment. I don't know, I would have to look over
that to sec the proper dates, but we didn't have any money
of his at all during that time you are talking about.
page 28 ~ Mr. Michie: On the date you received the notice
from the Bank he had nothing coming?
Mr. Castle : No, he liad nothing coming, in fact he was way
behind.
Mr. Michie: Then this sum that is now due him was the
retained percentage of his contract?
Mr. Castle: That is right.
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The Court: That was the only thing that was left to be paid
to Albemarle Y
Mr. Michie: Mr. .Castle says that is substantially correct,
I don't think he is quite positive, there might have been some
small amount, which was retained.
The Court: What would that be?
Mr. Castle: . As a rule ten per cent of his contract price is
retained at all times.
The Court : What is the contract price Y
· ·
Mr. Castle: I cannot remember it. You will have to look
it up. I think it is fifty-six thousand dolla~·s or somewhere '
around it.
.
page 29 F<· :Mr. Michie: It st_arted out at $74,000.00, and
ithen it says alternate one deduct the sum of $8,000.00, and then there are some other deductions, which makes
a total· of $59,103.00.
Mr. Battle: That is correct.
The Court : Is there anything else Y
Mr. Michie: Did you want to go ahead and <lig up these
dates?
The Court: Yes, sir, if you will.
Mr. Copenhaver: Do you see a letter from Shultz & James.
dated April 15; 1951?
·
Mr. Michie : · Yes, I do. I believe that is the first notice
from Shultz & JfS1.'es.
The Court: r~;hese people are creditors of Albemarle, who
have notified Ci stle ·7
Mr. Michie: That they have not been paid for work or
materials furnish~ on this job.
The Court: And under the contract Castle undertook to
pay them for Albemarle?
page 30 ~ Mr. Michie: Under the bond that was given by
him, we think he· did.
The Court: But not under the contract?
l\fr. Michie: Yes, because the type of bond, which is called
for by that section of the contract I_ read a moment ago, which
savs : '' The contractor shall furnish suretv bond for the
faithful performance of tl1is contract and fbr the payment
of all persons performing labor and furnishing material in
· ·
connection with this contract.''
I am reading from the contract. If he has to furnish bond
for the payment he has got to pay thein.
.
The Court: That would be for the payment of Albemarle,
wouldn't it T
·
Mr. Michie: I think the contrary has been held by our
Court under similar bonds. I lia,1e 1:eference to two cases
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on that subject, and it has been held that that type of bond
covers subcontractors.
Judge Eppes in a dissenting opinion carries it out to about
the tenth person down the line and says, ''How far
page 31} do we go?"
·
'rhe Court: That might be true with respect to
the surety, but so far as there being any liability on the principalMr. Michie: But the Surety's liability could not rise any
higher than the principal 's.
The Court: Under. the contract would the principal be
liable to these people who were employed by Albemarle¥
Mr. Michie:· I think that is the effect of the decision. I
think that is the reason these assignments were prohibited.
It was the only protection the· contractor had.
Mr. Copenhaver, do you want· to put this letter in Y
:M:r. Copenhaver: On behalf of Shultz & James, I wish to
:file as Exhibit 9, the original letter dated April 18, 1951, from
Shultz & James addressed to Castle Construction Company,
attention of Mr. Bern F. Castle, setting forth the amount of
this creditor's claim as $1080.00.
The Court: You say the employees of Albemarle
page 32 } may ignore Albemarle and sue Castle Y
Mr. Michie : Certainly the Court has permitted
them to sne, whether they could ignore Albemarle I am not
certain. Certainly if Albemarle hadn't gone bankrupt, I think
they could have been first required to exhaust their remedy
against them.
.
The Court: Irrespective of whether they have a mechanic's
lien or not?
Mr. Michie: Both of the cases that I am thinking about
were highway cases. In one of the cases they construed the
Maryland law, and in the later case they said the same thing
about the Virginia law.
The Court: And they were construing the contract T
Mr. Michie : Yes.
The Court: And they say that the general contractor's
contract makes him liable Y
Mr. Michie: The general contractor's bond. Well they talk
about both the contract and bond and they said they are to be
- read together.
page 33 ~ The Court: That is binding upon Albemarle
and, of course, Castle. Anyone who isn't paid by
Albemarle can sue Castle?
Mr. Michie: That is right.
The notice from the Johnson Service Company, the :first
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notice was apparently received in the form of a latter dated
May 11, 1951.
I think it may as well be unders.tood .that all these lett~rs
that will be referred to were received m due course, which
means a day or two after their dates.
As far as we can see the first letter from Noland Company
was September 6, 1951.
The :first written notice from J. L. Stott, trading as Blue
Ridge Insulation & Roofing Company was dated August 28,.
1952.
Mr. Wingfield: If we could stipulate, the first notice was
given in May, but the :first written notice was in August.
Mr. Michie: May of whaU
Mr. Wingfield: 1952.
Mr. Michie: Is that correct, Mr. Castlef
page 34 ~ Mr. Castle: Yes, because a lot of these people
notified me before they wrote me letters.
Mr. Michie: Is that particularly true ·of these people who ,
hnve come in and filed their claims Y
Mr. Castle: Yes, sir.
Mr. Michie: Then as I understand it, when yon first began
to get these notices you began to inquire and found out a lot
of them Ju~.d not been paid?
Mr. Castle:' Yes, that is right.
Mr. Michie: You found that out by inquiring from Barnett
of Albemarle Plumbing & Heating Company?
Mr. Castle: That is right.
Mr. Michie: I believe several of these claims ,~.re didn't
have any written notice of at all, is that correct¥
l\f r. Castle: Yes, sir that is right.
right 's Wrecking
Mr. Michie: There is a notice from
Yard, formal notice dated September 15, 1952.
There is a notice from Barnes Lumber Corporation, sworn
to February 25, 1952.
Apparently tI1ere was no formal notice served
page 35 ~ on Mr. Castle by Barnes Lumber Corporation, or
D. l\f. "\¥"illberger, trading· as Willberger Electric
Company, but l\fr. Castle ]iad knowledge of tlle indebtedness
to those companies sometime during the early part of the summer or latter part of the spring- of 1951.
Mr. Qopenhaver: Mr. Michie, maybe I got a little too fast
a moment ago. Will you state tliat the original of ·the letter
from· Shultz & James to Castle Construction Company dated
April 18, 1951, was receivecH
Mr. Michie: Yes, sir.
Mr. Wingfield: Do you think it sl10uld be stipulated in tl1e

,,r
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record when the building was completed or accepted f vVas
it not in September?
Mr. Michie: It was about the date this suit was filed. The
building was certified as completed and final payment made
to Mr. Castle within two or three days of the date this suit was
instituted.
Mr. Battle: I have put that note in as one of
page 36 } the exhibits. We might be able to stipulate the
amount that is due now on it after these various
curtails.
According to my calculation the balance now due is $4,749.35, with interest at 6 per cent from October 16, 1951, that
is the amount due and the note carries a provision for attorney's fees of 15 per cent.
Mr. Michie: While we are getting· things in the record it
might be as "i:ell at this point to call attention to the fact that
although the original notice of claim from Noland Company
was for $2,436.70, and that amount is given in our answer and
affidavit under the interpleader statute, their answer claims
an amount due of only $1,516.83, there having been some
credits of of some kind that we had not been notified of.
Mr. Jackson: I represent the Noland Company.. My file
shows there was some cridit for the return of materials, which
were not used on the Noland Company account, which makes
up the difference in the amount Mr. Michie repage 37 }- ferred to of $2,500.00 and $1,500.00 at the time the
notice was served. That credit had not been allowed. The correct amount due is the amount stated in the
claim.
Mr. ,vingfield: I have Mr. Stott here, but it is stipulated
that the amount of his claim is not in dispute. Is that correct?
Mr. Michie: It is not disputed by us.
Mr. Battle: Nor bv us.
The Court: Is it stipulated that all these claims are correct as to amounU
Mr. Michie: We have no information to the contrary.
Mr. Battle: Nor do we.
The Court: Are there any other facts to be inserted into the
record f
·
Mr. Copenhaver: Your Honor, at this time I would like to
offer a letter dated April 25, 1951 from Castle Construction
Company to Shultz & James acknow!edging receipt of invoices
from Shultz & James for materials furnished Albemarle
Plumbing & Heating Company in the amount of
page 38 }- $1,080.00, and containing the request or suggestion
tbat if those invoices were okayed by Albemarle
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Plumbing & Heating that Castle Construction win PBJY tllem.
I offer that as Exhibit 10.
(Note: The exhibit was so ~arked and initialed.)
Mr. Copenhaver: I would like to ask Mr. MicI1fo, if in l\iirr
Castles' file he bas a letter dated May 2, 1951 addressed to
Castle Construction Company by Shultz & James, with which
the invoices in question were ~nclosed marked ''OK'' by Mr.
Barnett of Albemarle Plumbing ~ Heating?.
Mr. Michie·: I have such a letter and there are four invoices, which presumably came with it, one of wbicl1 bears the
notation "Bem, these four invoices are OK for paymenL
R. C. Barnett:'' Do you want to put that inf
Mr. Copenhaver: I think maybe the stipulation will cover
it.
Mr. Michie: Then since we have put that in, I think I will
put in his reply, a letter of June 14, 1952, to Shultz & James
explaining why those invoice$ were not paid.
pag·e 39 ~ I ma.y say for the benefit of the Court that the.re
was not anything wrong with tl1e invoices, but all
this trouble had come up and everybody was presenting claims,
so we thought we would hold everything·.
The Court: Are there any other facts to be stipulated,
g·entlemen, or any other exhibits to be introduced?
Mr. Michie: I don't think of anytliing else.
The Court: Mr. Michie, as I understand it you Iiave this
money and have not paid it T
l\fr. Michie: vVe still have it. I think we offered to pay..it
into Court on order of tI1e Court, but tliere lrns been no order.
. The Court= It doesn't make any difference to wbom it is
paid?
Mr. Michie: It makes a lot of difference to whom it is paid,
because if it was pai<l to the Bank we think we might have to
pay it over again.
·
The Court: Thnt doesn't apply to these people
page 40 ~ who have come info tl1is Court 11e-re. Aren't you
protected¥
Mr. Michie: Yes, sir that is true.
The Court: If you are not nrotected in tlliR case tllis is a
futile effort. It lu1s been turned into an interplcader.
Mr. Battle: .Yes, sir. I was going- to sny, I may be wrong
about this, but it seems to me that the statute provides that
w·hen you pay the money into Court you are presnm~cl to have
no concern where it goes from that point on. I mmnot con:..
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ceive of anyone taking the benefit _of the interpleader statute
and not being bound by it.
The Court: These people in this suit or action, whatever
.
you call it, they couldn't sue you lateri
Mr. Michie: They might sue the Bonding Company on the
bond and thev woulcl come back on us. That is the reason we
a re here. I{ this assignment is good there might be double
liability. ,ve might have to pay the assignment and the creditors as well.
The Court: Suppose· we should erroneously depage 41 ~ cidc for Mr. Battle and these people didn't appeal,
what would be the effect of that?
Mr. Michie: If you also decide that these people have no
rights against us it would be res adj,udicata?
The Court: Then why are you interested at all?
· Mr. Michie: For fear that we would be liable under the
bond. For fear that your Honor might say Castle still owes
these people because of the bond and the contr~ct. If we
didn't have that very broad bond we wouldn't care. If you
decide that we aren't bound on that bond to pay these people,
then we would have no further interest in the matter.
The Court: What have you to say in reply to Mr. Battle
as to the validity of the assignmenU
Mr. Battle: Is this considered in response to the opening
statement!
The Court : Is there some more evidence 1
)\fr. Battle: There is nothing else we can stipu- ·
page 42 r late. I did want to ask the President of the Bank
a couple of questions.
The Court: All right, let's get all the evidence in.
. MR. H. A. HADEN,
being :first duly sworn, was examined and testified as follows:

D.ffiECT EXAMINATION.

By Mr. Battle:

·Q. I believe you are President of the National Bank & Trust
Company, which is the plaintiff in this action Y
A. Yes, sir.
·
Q. Mr. Haden, did Mr. R. C. Barnett acting for Albemarle
Plumbing· & Heating Company, Incorporated, negotiate a loan
from you on January 15, 1951 in the amount of $8,000.00?.
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A. He did.

.
Q. Did you at that time explain or did he explain to you
rather the purpose for which he was obtaining that money?
A. Yes, he said he needed money for his pay-roll for this
Venable School Job.
Q. I believe you made the loan and attempted to secure it
by an assignment against his income from the 'job 1
A. That is right. ·

Mr. Battle: I think that is all.
Mr. Michie : I don't have any questions.
page 43

~

CROSS EXAMINATION.

By Mr. Copenhaver:
Q. Mr. Haden, did you see wI1ere tllat money ,vent after it
was loaned to Mr. Barnett,
A. No.

A Copy-Teste:
H. G. TURNER, Clerk.
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