NOTICE TO COUNSEL
This case probably will be called at the session of court
to be held
APR
1964
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5784

VIRGINIA:
In the. Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 16th day of October, 1963.

ERNEST J. SEARS, SR.,

Plaintif'f in error,

Gl/tHst

CHARLES J. GEYER,

Defendant in error.

From the Law and Equity Court of the City of Richmond
J. H. Rives, Jr., Judge

Upon the petition of Ernest J. Sears, Sr., a writ of error
is awarded him to a judgment rendered by the Law and .Equity
Court of the City of Richmond on the 12th day of April, 1963,
in a certain motion for judgment then therein depending
wherein the said petitioner was plaintiff and Charles J.
Geyer was defendant; upon the petitioner, or some one for
him, entering into bond with sufficient security before the
clerk of the said Law and Equity Court in the penalty of three
hundred dollars, with condition as the law directs.
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In the Law and Equity Court of the City of Richmond,
the 12th day of April 1963

*

*

*

*

*

This day came the plaintiff and the defendant, in person
and by counsel, and thereupon came a jury, to-wit: Linwood
A. Fleming, Harry 0. Lee, James M. Farrar, Stafford M.
White, Donald L. Cameron, Jr., Norman L. Jones, and Carroll
H. Fowlkes, Jr., who were sworn well and truly to try the
issue joined in this case, and having heard the evidence, upon
motion of the defendant, by counsel, to strike the plaintiff's
evidence, the Court doth sustain said motion, and doth enter
summary judgment for the defendant.
Therefore, it is considered by the Court that the plaintiff
recover nothing of the defendant, but that the defendant
recover of the plaintiff his costs by him about his defense in
this behalf expended.
To which action of the Court the plaintiff, by counsel, objected and excepted.
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NOTICE OF APPEAL AND ASSIGNMENT OF ERROR
To: The Honorable Luther H. Libby, Clerk Law and Equ.ity
Cou.rt, City of Richmond, Fourth Floor, City Hall, Ric~
mond 19, Virginia.

The plaintiff, Ernest ,J. Sears, Sr., hereby gives notice of his
appeal from the judgnttlnt of the Law and Equity Court of
the City of Richmond, entered on April12, 1963, wherein the
defendant's motion to strike the plaintiff's evidence was
sustained by the Court ; and pursuant to Section 5 :1, sub-
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section 4 of the Rules of Supreme Court of Appeals of Virginia, assigns the following errors :
1) The Court erred in sustaining the defendant's motion
to strike the plaintiff's evidence and in so doing looked to
the evidence put on by the defendant to reach its decision
and/or did not consider the plaintiff's evidence in a light most
favorable to the plaintiff, making use of all reasonable and
logical inferences to b~ drawn from the plaintiff's evidence.
ERNEST J. SEARS, SR.
By IVY P. BLUE, JR.
Of counsel
Filed May 141963
Teste:
LUTHER LIBBY, JR., Clerk
page 2 )

*

*

*

•

*

OFFICER C. G. LANGLEY,
being first duly sworn in behalf of the plaintiff, testified as
follows:
DIRECT EXAMINATION
By Mr. Blue:
Q. Would you state your name and your occupation, please f
A. Christopher Greene Langley, Police Officer, City of
Richmond.
· Q. Where do you live! .
A. 4903 Dartmouth Road, Henrico County.
Q. How long have you been employed with the Richmond
Police Department T
A. Approximately two and a half years.
Q. And in that employment, Mr. Langley, have you had
occasion to be involved in accident investigations f
A. Yes, sir.
·
·
Q. Can you tell the gentlemen of the jury whether or not
you investigated an accident on March 30, 1962 at the inter-
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section of Catalpa and Oakdale Streets in the
City of Richmond f
A. Yes, sir.
Q. First, Officer Langley, were you or were you not an
eyewitness to this accident f
A. No, sir, I was called to the scene.
Q. And could you tell us approximately when you received
the call, sir, and how long after you received the call you
arrived!
A. I would have received the call a few minutes after 3 :00
p.m." and would have arrived possibly around 3 :15.
Q. Could you tell us what did you find when you arrived
at the scene of the accident, sir f
A. I found that two automobiles, one traveling north on
Catalpa, the other traveling east on Oakdale, had collided,
being confined to the intersection. I also found that the
operator of a Red Top Cab had been remo\'ed from the scene
by ambulance to Ricluuoud liemorial Hospital.
Q. Now if you will, Officer Langley, did you discover who
was driving the car proceeding north on Catalpa Street, or
Avenue!
A. On interrogation of the drivers I found that the car
traveling north on Catalpa was operated by Air. Charles
James Geyer.
Q. \Yhat type of automobile was that f
page 4 )
A. A 1959 Mercury, four-door sedan.
Q. Could you tell the jury, is the intersection
of Catalpa and Oakdale .A,.()nues, or streets, in the City of
Richmondf
A. That is correct, sir.
Q. Did you deterrnine who was the driver of the cab that
you found at the scene, sirf
A. Not at that point, sir. I deter1nined that later at the
hospital.
Q. Could you tell us what was the location of the car
traveling north on Catalpa Street when you arrived f
A. I found the car, which would have been originally
traveling north on Catalpa, stopped in the middle of the
intersection, the front bumper approximately six feet beyond
the lateral curb line, spaced approximately in the middle of
the east-west curb lines of Catalpa, approximately. nine feet
from the west curb, approximately ten feet from the east
curb.
page 3 ]
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Q. Now did you examine that particular vehicle for any
skid marks, sir!
A. Yes, sir.
Q. Could you tell the jury were there any skid marks that
you could connect with the vehicle traveling north on Catalpa
Street!
A. Yes, sir, there was a skid mark left by the
page 5 ) left rear wheel of the Mercury, approximately
nine feet prior to the lateral curb line of Oakdale, leading up and tern1inating at the left rear wheel of
the car.
Q. Where was the cab that you found at the intersection
when you arrived!
A. I found the cab to be on Oakdale Avenue east of Catalpa,
parked at an angle facing southwest from the north curb of
Oakdale.
Q. Now, Officer, Langley, I ask you, sir, could you take a
pencil and more or less draw this intersection in rough and
locate these cars as you described it for the jury!
(The witness drew a diagram.)
Mr. Blue: If you made some measurements could you put
the measurements in!
(The witness included the measurements.)
,.. ...... ··· Officer Langley, would you sign your name in the
... urner there, sir! Now will you describe this diagram
you have made, Officer Langley!
A. The intersection is represented, Catalpa being in a
northbound direction ; Oakdale eastbound toward Hermitage
R{)ad. When arriving at the scene I found Mr. Geyer's autonlobile in approximately this position. (Indicating diagram.)
Q. Is that the Geyer automobile T
A. Yes, No. 1 vehicle.
page 6 ]
Q. The Geyer vehicle is the No. 1 vehicle 7
A. That is right. I found, as I stated earlier,
apr··oximately nine feet of skid marks leading up to and
t{~r: ·!inating at the rear wheel of the car. I found the No. 2
v:·~h~•!le, operated by the plaintiff, in this approxirnate position facing southwest, the right rear wheel back against the
(~urt ; the right front extreme corner of the vehicle approximah ly fourteen feet beyond the lateral crosswalk line. I
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found a swer\re mark left hv the rear wheel of the vehicle
approximately fourfy-four feet in length leading back to the
approximatf' position of the car at impact.
Q. Now you haY(l h(lrf' an arrow with "23," what does that
represent, sir!
A. Using the point where tlw swerve mark from the rear
wheel of the No. 2 Yf'hicle starts; using this point as the
representation point; taking the approximate length of the
car from thf' wheel to the front of thf' car; transposing that
distance from the start of thf' swer\~f' mark, I came to the
point that would be the approxituat(l location of thf' front
which w·ould be approximately twenty-three feet into the intersection fron1 the west curb linf'.
Q. Did you detern1ine, ~Ir. I..~angley, how far thf' No. 1
vehicle, or the Geyer ,·ehicle~ had proceeded into the intersection T
page 7 ]
A. Yes, sir. I found that the front of Mr.
Geyf'r 's Yehiclf' was approximat(lly six feet beyond the curb line, which woulrl hE:l on the south intersection.
Mr. Bhw: If Your Honor pleas(l, we would like to introduee
this.
(The said diagram was marked and filed as Plaintiff's Exhibit No. 1.)

Q. (By ~Ir. Blue) ~Ir. Langley, did you n1ake any other
exan1inations of the vehicles at the scene, sir f
A. The pri1nary intPreRt WP ha,·e, of cour8e, is whether the
\·ehicles can be operatNl and, therefore, we Inake the cursory
exan1ination as to tlw npproxiinate dmnage.
Q. In relation to the taxicab did you make any exan1ination
of it from the standpoiut of any of the apparatus that you
operate the car with!
A. I got into the cab to cheek the inside and see if there
was any further dan1age that didn't show up from the outside.
I did notice that the car was in second gear position; it has
the standard type transmission, not the auton1atic type.
Q. Now in relation to the dan1age to the taxicab, sir, did
you view what section of the cab was damaged f
A. The primary dan1age to the cab was the ~ight rear
area, the right rear quarter panel which would
page 8 ]
be the area from the rear bumper up to approxi-
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mately the middle of the rear door on the righthand side.
Q. In relation to the cab, sir, which is the No. 2 vehicle
in your diagram, were there any brake marks leading up to
where the point of impact was from the cab T
A. No, sir, I could see no skid marks at all.
Q. From the standpoint of what you have called swerve
marks, Mr. Langley, could you describe those! Can you
state whether or not it was one continuous swerve mark
or was it a broken mark or what type of mark was itT
A. The swerve mark, as I stated earlier, on the original
diagram was made, from all appearances by a wheel dragged
in a sideways direction, versus to a skid mark.
Q. Can you state whether or not it was one wheel or two
wheels that made the swerve mark!
A. One wheel, one swerve mark.
Q. Did you speak to either of the parties at the scene of
the accident T
A. Yes, sir.
Q. Which party, if any, did you speak to!
A. I interviewed Mr. Geyer at the accident scene.
Q. Did Mr. Geyer make any statement to yout
A. Yes, sir.
Q. Can you tell the jury what Mr. Geyer's
page 9 ) statement was at the scenet
A. Mr. Geyer stated that he was traveling
north on Catalpa, had the impression of driving rather slowly
when his front end was in.line with the sidewalk and he saw
the cab and he immediately applied brakes. The front of his
car hit the rear of the cab; did not see the cab prior to the
sidewalk, when he saw the cab it was some distance away.
Q. Now, Officer Langley, was Mr. Sears at the scene when
you arrived, sir f
A. No, sir, Mr. Sears had been removed to the hospital.
Q. Did you subsequently talk to Mr. Sears!
A. Upon completion of my investigation at the scene Mr. Moncure : I object to any conversation the Officer had
with Mr. Sears unless Mr. Geyer was present. I don't know
whether it is self-serving or not but I object to any conversation between the Officer and Mr. Sears in the absence of Mr.
Geyer, it would not be part of the res gestae.
The Court: Those statements which are declarations ag.mst
interest!
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Mr. Moncure: But I don't know what the declarations are going to be, therefore I am putting
an objection in to anything Mr. Sears may have
told him, admissible against Mr. Geyer.
Mr. Blue: We will withdraw the question if counsel has
any objection to it.
page 10 ]

By M:r. Blue:
Q. Now, Officer Langley, in relation to this intersection,
sir, a person driving north on Catalpa Street such as 1\lr.
Geyer was doing, can you tell us what would obscure, if anything, his vision driving north on Catalpa!
A. On the southwest corner, in the private property line,
there is a picket fence found to be approximately five feet
high, street level. This picket fence, the east border of that
fence would be approxintately eleven feet from the curb line
and the south border would b~ approximately nine feet from
the corresponding curb line. I found that at a distance behind
the origin of the skid marks tl1at by looking in a westerly
direction it was approxin1ately 132 feet of clear vision before
the picket fence would obstruct your vi~ion, using a tree as
a reference point on the opposite side of the street some distance do'\\~n the street.
Q. Did you make any measuren1ent of the width of Catalpa
Streett
A. No, sir, I did not have the total for Catalpa.
Q. Did you makt any measurements of Oakdale
page 11 } Avenue!
A. No, sir.
Q. 'Vhat part of Mr. Geyer's vehicle caine in contact with
the Sears vehicle T
A. It was a full front itnpact of 1\Ir. Geyer's vehicle with the
right rear quarter panel portion of ~Ir. Sears' vehicle.
1

~Ir. Blue: 'V'itness with you, ~Ir. 1\Ioncure.
lfr. lioncure: Let'~ get that little diagratn that was filed
as Exhibit No. 1. Con1e over here, please sir.

CROSS EXAl\1INATION
By Mr. Moncure:
Q. Can you tell us that you measured a distance of 23 feet
that the Red Top cab had gotten into the intersection! You
took that on the basis of the very rear end of the cab being

Ernest J. Sears, Sr. v. Charles J. Geyer
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in contact with the left front of Air. Geyer's car, did you not,
sirf
A. I didn't.
Q. How did you calculate itT
A. On previous testimony, I took the beginning of this
swerve mark, this being the position of the wheel that left
that swerve mark, and then computed the dispage 12 ) tance -Q. - to that! (Indicating)
A. No, sir, I computed the distance from the rear wheel
of the cab to the front bumper and took that distance from
this point forward and I arrived at a point I was able to
measure back from to the curb line.
Q. That is where you put the rear of the cab as having
struck the rear of ~Ir. Geyer's car, because you took the 23
foot cab and said, "This point would be 23 feet from there T"
You put the rear of the cab in that position to determine that
the front of it was 23 feet in the intersection, didn't you T
A. No, sir, just the other way around. By determining
the position of the swerve mark of the rear wheel, I was able
to determine the position of the car.
Q. You took the swerve mark n1ade by the rear end of the
cab as being the point as where the collision occurred T
A. That is right.
Q. And didn't you tell us that the first impact on this cab
was up about midway of the back door!
A. Up to the right rear quarter panel.
Q. If that hit first, you get the distance from the middle of
the righthand door back to the end of the cab taken off of your
23 feet, don't you f At the first point of impact, the rear
end of the cab would be back here six or
page 13 ] seven feet! (Indicating) Your calculation here
is based on the rear of the cab being in that
positionf
A. The position of the cab as a result of the collision.
Q. If that cab hit midway, then that throws your 23 foot
calculation all out f If the rear wheel swerve here, you put
the cab 23 feet into the intersection A. That is right.
Q. If the cab's first impact was at the door, the cab wouldn't
be 23 feet into the intersection, if it scraped across here,
bounced into the right front! The wheel started here, but the
cab would have hit before that, would it not, the distance
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from the middle of the right rear door back to the end of
the cabt
A. The swerve mark would have started at the instant of
the impact.
Q. Suppose there was a smear and then a hit t
A. There was no smear and then a hit.
Q. Did you look at the left front bumper on Mr. Geyer's
car, and isn't it a fact that there isn't a thing but a little
smear mark and a crack in the left turn light underneath
the right front of the bumper and the damage was done to the
right side of the car except for a smear across itT
page 14 ]
A. I don't recall the details of the damage.
Q. You don't deny that, do you t
A. I can't deny it.
Q. Didn't you say it was very slight damage done to his
vehicle!
A. My estimate says approximately $50.00.
Q. Do you remember that the right headlight on the Chevy
- that pokes out - was pulled from left to right t
A. On the Chevy!
Q. On Mr. Geyer's Che""Y.
A. I believe he was driving a ~Iercury.
Q. The thing that pokes out over the right headlight, did
you notice that was the only damage to the front of his car
other than a little crack in theA. I made no note of the specific detail.
Q. The first car left nine feet of skid marks and was
twisted from west to east only a foot or so by this impact,
was it not, sirf
A. Very slightly twisted.
Q. The other car went 44 feet down the street on one wheel t
A. I can't say it went on one wheel, no, sir.
Q. Did you notice this mark on the cab starting at the
center of the righthand rear door was a scraping
page 15 ] mark, not indented but smeared f
A. A gouge mark.
Q. A gouge mark, and carrying forward toward the rear
until the rear wheel hit something, the rear fender hit something back in there, a smearing mark!
A. That is correct.
Q. Was there any indication whatsoever of any. speed on
the part of Mr. Geyer's automobile from what you saw there!
A. No, sir.
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Q. Can you tell us whether this car was at a standstill at
the end of those nine feet when he - could you tell whether
his car was standing still when this impact occurred or not!
A. :Mr. Geyer's car!
Q. Yes, sir.
}.lr. Blue: I think that would be pure conjecture on the part
of the officer. He stated he was not an eyewitness. Whether
the car was standing still, I think is a fact to be determined
by the jury.
The Court: Mr. Moncure is not asking for an opinion.
Mr. Moncure: I am asking for an opinion of a man who
gave an opinion of another car that he said
page 16 ] went across the street at an angle. I think he is
qualified as an expert. I will withdraw the question.
Q. Was there any indication of Mr. Geyer's car moving
forward of the marks or did this skid mark end right behind
his left rear wheel t
A. The skid mark terminated right at his left rear wheel.
Q. Did any of the other tires leave any mark!
A. No perceptible mark.
Q. There is one swerve mark you saw going 44 feet over
to where the cab came to rest! It was just one mark of one
wheel!
A. That is all I could determine from the street surface.
Q. Which could be a tilting car or a car slewing around
and putting the pressure on the slewing wheel as it went
aroundA. That is assumed, sir.
Q. - that was all in a northeastwardly direction that it
tra¥eled, which was the direction in which the cab was going!
A. The cab was traveling east originally and he -and
then following impact, it took a northeastwardly course.
Q. Now when did you make these measurements
page 17 ] about some visibility out there f You testified
something about that at a distance of somewhere
on Catalpa Street you could see 130 feet on Oakdale. When
did you make that measurement!
A. During the investigation, all at the same time.
Q. At the time of this accident f
A. Yes, sir.
Q. And what point did you take at which you could see 130
feet west!
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A. The only reference point I had was the beginning of
the skid mark.
Q. In other words, where the skid marks started, which
ran out into the intersection, he was past the fencef The
driver in the seat would be past the fence, would he not f
A. That is correct.
Q. Back of that fence he couldn't see anywayf
A. The further back from the fence he is, the more diminishing angle he had.
Q. Until he gets in line with that fence, he can't see anything
west on Oakdale f
A. Yes, sir, he can.
Q. It is a five foot fence, isn't it, above the grade f
A. You are getting at angles now. If you are asking my
opinion, I can give you that.
page 18 1
Q. I want to know if you know how high that
fence isf
A. Approximately five feet from the street level.
Q. Until he gets past the fence, he can't see anything,
except that he might see the tip top of a car back theref
A. No, sir, that is not right.
Q. What can he seet
A. It depends on the distance back from the fence he is.
Nine feet from the curb line, he can see at varying angles
dependiilg on how far back he is. He can still be nine feet
from the sidewalk and see.
Q. See whatf
A. Nine feet front the imaginary crosswalk, which would
be the lateral curb line, and still see 90 degrees to his west.
Any additional distance plus nine feet, he would lose vision
by diminishing angle. Any point along that line he could still
see a portion of approaching traffic.
Q. When you are speaking of nine feet, you are speaking
of a driver being nine feet, not the front of· the car, aren't
youf
A. The skid mark I measured, sir, was the rear wheel.
There were nine feet of skid marks prior to it, the crosswalk which correspotzdence, coincidentally, with
page 19 1 nine feet; the rear wheel leaving the skid mark,
the driver would be some four or five feet ahead
of that point.
Q. Isn't it a fact that when you see something,. you have
to go for your brake and you don't act in the twinkling of
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an eye and you have gone eight or ten feet before your brakes
take holdt
A. That is correct.
Q. So that mark being there at nine feet, the man was
probably ten or fifteen feet back of that point when he saw
and went for his brakes. Isn't that rightT
A. I have an opinion on that. I can only use the skid mark
as a point of reference to start measuring from.
Q. I am not asking for your opinion on that; I am asking
isn't it an indelible fact and rule and taught you that it takes
a third of a second from seeing to the brakes taking hold,
all of which time you are traveling!
A. That is the reaction time under normal reflexes.
Q. In other words, if you are going 15 miles an hour and
you see something and go for your brakes, you go 10 feet
before your brakes even catch holdf Isn't that rightt
A. Traveling at approximately· 15 miles an hour.
Q. If you are going 15 miles on hour, which is 22lh feet
a second, and you see something and go for your brake, your
wheels don't start taking until you have gone a
page 20 ] third of a second, somewhere around 7% or 8
feett
A. Approximately correct.
Q. So the car would have been 7¥2 or 8 feet back of where
you saw the skid mark when he was doing his looking and
seeingt
A. That is correct. I did not take the reaction time into
consideration.
Q. I hand you a picture and ask you, sir, isn't that a photograph of that scene looking north on Catalpa Avenue, the way
llr. Geyer was goingT
A. Yes, sir, that is correct.
Mr. Moncure: I would like to mark that Defendant's Exhibit No.1.
The Court: Is there any objection T
Mr. Blue: No objection.
The Court: Marked Defendant's Exhibit A.
(The said photograph was marked and filed as Defendant's
Exhibit A.)
Q. I hand you another one and ask you isn't that a picture
looking in an easterly direction on Oakdale t
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A. That is correct.
Mr. Moncure: Your Honor. I would like to file that as a
Defendant's Exhibit.
page 21 ]

(The said photograph was marked and filed as
Defendant's Exhibit B.)

Q. That picture is looking north on Catalpa T That is lookthe direction in which the cab was goingf

ing~

(The photographs were shown to the jury.)

Q. Mr. Langley, to make certain I got it correctly, you
said you talked to Mr. Geyer and he told you that he was
going slowly! Read that. I want to make sure, "Going
slowly, reached the sidewalk, applied his brakes and saw the
cab some distance away,'' did he not T
A. He stated that he had the impression of driving slowly.
Q. Read it because I want to make sure I got it right.
A. When his front end was in line with the sidewalk, ''Saw
the cab then I immediately applied brakes, my front hit
the rear of cab, I did not see the cab prior to the sidewalk.
When I saw the cab it was some distance away.''
Q. Some distance away T Did he tell you how fast the cab
was going or did you ask him!
A. No, sir, he made no mention.
Q. He said he was some distance awayf
A. Made no statement as to the approximate speed other
than his own.
Q. And his own was that impression that he
page 22 ]
was going slowly t
A. Slowly, yes, sir.
Q. And you said you found no indication otherwise! That
is all.
RE-DIRECT EXAMINATION
By Mr. Blue:
Q. Officer Langley, in relation to the skid marks you found
behind the Geyer vehicle, could you tell the jury in relation
to the lateral crosswalk of Catalpa and Oakdale, the one that
the Geyer vehicle would first approach, how far were those
skid marks from that crosswalk!
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A. They measured approximately nine feet from the point
of origin to the crosswalk, lateral curb line.
Q. In relation to the reaction time that Mr. Moncure has
questioned you about, can you state whether or not from the
location of those skid marks whether Mr. Geyer was at the
crosswalk at the time he first applied brakes or was he away
from the crosswalk when he first applied brakes, sirT
A. No, sir, I can't answer that.
Q. What was Mr. Geyer's statement to you at the time he
applied the brakes 7 Where did he say his car wasT
A. The front end of his car was in line with the
page 23 ) sidewalk.
Q. Would you take him to mean by that that
the front end of his car was in line with the sidewalk that
terminated Catalpa Street at Oakdale, sir 7
Air. Moncure: One minute, please. I don't think he can
ask the officer what he took it to mean. The officer can tell
what he told him.
The Court: Objection sustained. There are two edges of
the sidewalk, Mr. Blue.

Q. (By Mr. Blue) Would you repeat, now, what you said
he said to you, sirT
A. He stated that when the front end of his car was in
line with the sidewalk, ''I saw the cab and immediately applied
brakes.''
Q. And the skid marks terminated where f
A. The skid marks terminated just inside the lateral curb
line ; the exact distance from the curb line to the rear wheel,
I don't have recorded. I have the measurement from the origin
to the crosswalk or lateral curb line.
Q. And the reaction time necessary to apply the brakes,
would the brakes have been applied at the time the front end
of Mr. Geyer's vehicle was at the cross line of the crosswalk
or curb line that he spoke ofT
A. I still don't quite understand the question.
Q. As I understood you, Mr. Geyer told you
page 24 ]
that he applied the brakes when his car was in
line with the curb Mr. Moncure: Wait a minute. When the front end of his
car was along the sidewalk.
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A. The front of his car was in line with the sidewalk.
Q. (By }.Ir. Blue) ThC' front of his car was in line with the
sidewalkf He says· he saw the cab and then applied his brakes T
A. Then applied brak(ls.
Q. I ask you if thC' front of his car was in line with the
sidewalk, in view of th(l location of the nine feet of skid
marks, could he have appliC'd brakes at the time he told you
at that time, sir Y
A. It would be possible, yes, sir.
Q. Would that take into C'ffect thC' reaction tinu:l nC'cessary
to apply the brakes, sir f
A. That is correct, sir.
Q. Now in relation to thC' ,·isibility that you have testified
to, did you testify to that Yi~ihility, taking into consideration
that the fence was therC', sir!
A. I used the fence a~ a blockagC' point of the lilw of vision.
However, I did not take the reaction tinw into consideration. That was nu intangible at that point.
page 25 ]
Q. Did you gt~t the li<'ense nun1bN· of the taxicab!
A. Yes, sir.
Q. ·what was that!
A. H -for hire - 1005.
Q. I ask you if you <'an identify that as the taxi you found
at the loeation!
A. That is correct.
Q. And is the dan1age shown thereon the dan1age you
,·iewed at the tin1e you inYe:"tigatC'rl this accident. sir!
A. That is correct.
Q. And is that bumper that is shown. thC' rear bumper
sho\nl there. is that tlw way that rNlr butnper was on the day
you viewC'd it, sir!
A. That is correct. pnllerl away frmn the car.
~{r. Blu(l: If Your Honor pleasP.
this as an exhibit.

W(l

would 1ike to introduce

(The said photograph was tnarked and filed as Plaintiff's
Exhibit Xo. 2.)
RE-CROSS EXA~IINATION
By llr. ~Ioncure:
Q. There is just one thing I am still in doubt about. These
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nine feet of skid marks, did the most northerly portion of
them run into the intersection or just along about
page 26 ] the sidewalk line f I don't believe I have got them
fixed in my mind. Where did the nine feet of
skid marks stop and start f
A. The nine feet of skid marks started approximately nine
feet prior to the lateral curb line.
Q. You mean that is the intersection line!
A. That is correct.
Q. So the northern end of them was at the southern curb
of Oakdale, is that correct!
A. Just inside, that is correct.
Q. Do you know how long Mr. Geyer's car wast
A. No, sir.
Q. About 16 feet, isn't itt
A. I believe the average sedan is about that.
Q. So if he told you the front end of his car was along the
sid()walk when he went for his brakes, his reaction time would
thro"· these skid marks across from the sidewalk just about
like it did, would it not!
A. I can't answer that.
Q. You said you couldn't say it wouldn't have f
A. I can't deny it either.
Q. A car 16 feet long A. The skid marks w·ere nine feet long and covered the
sidewalk, starting at the southern end of Oakdale.
page 27 )

RE-DIRECT EXAMINATION

By Mr. Blue:
Q. I believe you stated that the front end of Mr. Geyer's
car when you arrived at the scene was six feet along the
lateral curb line, is that correct, into Oakdale t
A. That is correct.
Q. If his car is 16 feet long, then there is 10 feet of his
car still on Catalpa, isn't that right!
A. That is correct.
Q. Then if the skid marks lead to the back wheels of the
Geyer vehicle, then they were 10 feet from the lateral curb
lineMr. Moncure: No, sir. Does he want to impeach his own
witness! His witness is saying they were nine feet and he is
trying to impeach his own witness.
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James E. Hubantl, Jr.
The Court: I think the whole thing is argumentative. The
facts of the matter are there and this is conclusion and argumentative conclusion. Dr. Atiyeh is here to testify. He has
an operation at 12 :30.
Mr. Blue: Tbank yon, sir. In relation to what I asked, Mr.
Moncure opened this up. He is the one that brought in the 16
feet of the automobile and I am simply asking the officer if
the skid marks terminated at the rear of that autopage 28 ] mobile.
.
The Court: He has already testified to that
a half a dozen times, Mr. Blue.
Mr. Blue: All right, sir. I hav~ no further questions of the
officer.
Mr. Moncure: I have none.
(The witness stood aside.)

*

*

*

*

*

*

*

*

*

*

page 39 ]

JAMES E. HUBAND, JR.,
being fir.st duly sworn in behalf of the plaintiff, testified as
follows:
DIRECT EXA¥!NATION
By Mr. Blue:
Q. State your full name and where you live.
A. James Edward Huband, Jr. I reside at
4802 Crestwood Avenue, Richmond.
Q. What is your employment!
A. I am self-employed as a private investigator.
Q. Are you duly licensed in the State of Virginia and City
of Richmond to conduct private investigations 7
A. And Henrico Com1ty, yes, sir.
Q. At my request, have you gone to the intersection of
Catalpa Avenue and Oakdale Avenue and made any measurements of any sort, sir T
A. Yes, sir, I have.
.
Q. I hand you herewith a paper and ask you if you can
identify that 7
page 40 ]
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A. Yes, sir.
Q. Who made that papert
A. I did yesterday.
Q. What does that represent, sirt
A. It is a diagram which is not to scale but showing the
measurements of the intersection in question.
Q. Can you tell the jury how the measurements were made
that are shown on the diagramt
A. With a hundred foot steel tape.
Q. Insofar as that intersection is concerned, do you know
whether or not it has had any material changes in
page 41 ) it since April or March 30 Mr. Moncure: We admit there haven't been any. I live
over there and look at it a dozen times.
Mr. Blue: To save time, I move to introduce the memorandum.
(The said diagram was marked and filed as Plaintiff's
Exhibit No.3.)
By Mr. Blue:
Q. Mr. Huband - I have no further questions of this
witness.
Mr. Moncure : I have none.

*

*

*

*

*

*

*

*

*

*

page 49 ]

ERNEST J. SEARS, SR.,
the Plaintiff, being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Blue:
Q. You are Ernest J. Sears, Sr., is that correct t
A. That is correct.
Q. Where do you live t
A. 3004 Monument.
Q. Where are you employed t
A. Red Top Cab.
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Q. How long have yon been so employed at Red Top Cab!
A. Approximately three and a half years.
Q. Where did you work prior to being empage 50 1 ployed by Red Top Cab T
A. Yellow Cab Company.
Q. Wltat do you do for Red Top Cab and what did you do
for the Yellow Top Cab T
A. I am a driver.
Q. How long ha~e you been a cab driver!
A. Approximately a little better than seven years.
Q. Now, Mr. Sears, did anything unusual happen to you on
March 30 of 1962 T
A. Yes, sir.
Q. What happened to you!
A. I had an automobil~ accident at Oakdale and Catalpa.

*

*

*

*

*

*

*

*

*

*

page 51 1

Q. On March 30, 1962, when you had this accident you spoke
of, were you performing your employment f
A. Yes, sir.
Q. 'W"here had you b~en just prior to the accident!
A. I had dropp~d a passeng~r off on Elmsmere.
Q...~nd in relation to Oakdalt.l A'·enue, how far away from
Oakdale AYenue is Elmsmere!
A. That is the next street over.
Q. Running the same way as Elmsmere T
A. Yes, sir.
Q. After you dropped your pas·senger off, where did you
proceed from and to!
A. I proceeded to Lan,·ale, turned left on Lanvale and
Oakdale.
Q. At the intersection of Lan\·ale and Oakdale is there any
traffic control there, Eln1smere and LanvaleT
A. No, sir, it is a dead end.
Q. You say you made a left tum and went to Oakdale f
A. Yes, sir.
Q. And then you turned left on Oakdale T
A. That is right.
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Q. Where were you heading T
A. I was going up in the block next to Hermitage Road and sit under a tree where it was shade
and wait for another order.
Q. "When you say "wait for another order," you had a
con1munication system in your cab so you could receive your
ordersT
A. Yes, sir, I had checked in at Hermitage Circle; that is
one of the areas.
Q. Tell the jury exactly what happened, ~Ir. Sears, as you
went down Oakdale AYenue and approached Catalpa Street.
A. Well, as I went down Oakdale and approached Catalpa,
I slowed my car down and when I got to the intersection I
had n1y foot on the brake. I looked both ways, there was
nothing to the left but I saw this car coming from my right.
Q. "nat car is this you are talking about you saw coming
frmn your right T
A. This gentleman's car here. (Indicating)
Q. You say you saw it f
A. Yes, sir, I saw it.
Q. What did you do!
A. In my judgment I had plenty of time to cross the inter~eetion in safety, so I put my car in second gear and proceeded across and I was hit and that is the last I
page 53 ) remember.
Q. Now tell the jury, ~[r. Sears, where were you
looking when your car entered the intersection!
A. I was looking to my right, watching the other cars.
Q. 'Yhich car, yourself or ~lr. Geyer's entered the intersection first!
A. I definitelv did.
Q. How far had you gotten into the intersection when you
were struck, sir!
A. Well, it looked to me like my front end had almost
cleared the intersection.
Q. You said after the collision that is all you remember!
A. Yes, sir.
Q. Well, now, what is the next thing you remembered after
the collision f
A. I remember a police officer trying to get through on my
radio.
(~. You say you shifted into second gear to go across the
intersection. Approximately how fast were you traveling at
the time the impact occurred!
page 52 ]
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A. I couldn't have been going over 12 or 15 miles an hour at
the most.
page 54 )
Q. Now, so far as the car you saw to the right, ·
did you observe any of its motions and, if .so,
what was it doing!
A. It was right close to the curb. It looked to me like it was
going to park or stop.
Q. At the time did you determine whether or not what its
speed 'vas, Mr. Sears!
A. No, I didn't make any - I'd say he was going normal
speed.
Q. And before the impact, sir, did you apply your hrakes
in any wayf
A. No, sir.
Q. You say the next thing you rememb · 1s the police officer
trying to get through on your radio t Is
. ~ correct Y
A. Yes, sir.

*

*

*

page 64)

*

*

*

*

CROSS EXAl\fiNATif)N
By Mr. Moncure:

*

*

*

*

Q. Now coming on up to this accident, as I understand,
when you got to the intersec :ion, looked down to
your right, you saw Mr. Ge~. er's car!
A. Yes, sir.
Q. And you thought it looked like he was going to park or
stop!
.
A. That is right.
Q. Going very slowly, wasn't bet
A. Yes, sir.
Q. And you tell us, too, that he was g('tng a normal speed;
what was it, a normal speed or slower ~han normal!
A. It is hard to judge. I said a normtJ speed w4ich would
be in the speed limit, possibly 20, 25 n: ~es an hour in that
area.

page 65 )
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Q. Why did you think he was going to park!
A. He was pulling in toward the curb, sir.
·
Q. Now, you saw the diagram the officer made of where his
car was when this impact occurred, just about in the center
of Catalpa Avenue, wasn't it f
A. Yes, sir.
Q. When you shifted your car into second, you told us you
were going 12 or 15 miles an hour T
A. I reckon that would be about it, in second gear.
Q. That you were looking to your right and watching the
other cart
A. I glanced to my right and made sure I had
page 66 ] enough room to clear the intersection.
Q. Was that your second look f
A. Yes, sir.
Q. You said, ''I entered first f''
A. Yes, sir.
Q. "I almost cleared when hit," that is right, isn't itt
A. Yes, sir.
Q. But your first statement was that you got to the intersection, looked both ways and thought a car coming to your
right and ''in my judgment I had time to cross in safety.''
That is what you thought, is it not f
A. Yes, sir, and had my car under control.
Q. But that thought didn't pan out. You got hit in that
intersection by a car going at a normal rate of speed that got
in there before you could clear f
A. Yes, sir.
Q. And he was on the right T
A. Yes, sir.
Q. And you know, driving a cab, the man on the left has to
yield the right-of-way to the man on the right f
Mr. Blue : That calls for a conclusion of law.
Mr. Moncure: I am cross examining him.
Mr. Blue : I don't think he is called upon to
page 67 ) answer that.
The Court: The plaintiff is driving the cab
and I think that it is true that operators of vehicles are required to know what the regulations are, by statute, as to
speed and right-of-way. I think it is a fair question. I overrule the objection.
Mr. Blue: If Your Honor please, it is not a fair que•tion
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because it is not a fair statement of law, that yon must yield
to the man on your right.
The Court: ~lakE' thE' question conform to both hypotheses
in the statute.
By Mr. Moncure:
Q. How long have you been driving a cab t
A. Around seven years or better.
Q. Don't you know, in driving over the streets, the regulations requiring your operation when you come to an intersection as to who has the right-of-wayT
A. Yes, sir.
Q. And that when two vehicles approach or enter an intersection at approximately th(l sam(l time, the vehicle on the
left shall yield the right-of-way to the vehicle on the right
unless the vehicle on the right is proceeding at an unlawful
rate of speed. Isn't that the lawT
A. It is the law about yielding the right-of-way,
page 68 ) but I went into the intersE.lction first.
Q. But you first approached thE.lre so nearly or
approximately the sanlE.l time that you misjudged him and hit
him, a car going a norn1al rate of speed T
A. No, sir, because I had clear(.ld 23 feet of that intersection
when I was hit.
Mr. Moncure: That is all.

*

*

*

*

*

*

*

*

*

*

page 75 ]

H. U. CLARKE,
being first duly sworn in behalf of the plaintiff, testified as
follows:
DIRECT EXAMINATION
By Mr. Blue:
Q. Air. Clarke, give us your full name and where yon live,
·
sir, and your employment.
A. My name is Holden U. Clarke, 5301 Walker Avenue; I
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am State Supervisor and Investigator for the National Cab
Company.
·
Q. How long have you been so employed, Mr~ Clarke!
A. Twelve years.
Q. And were you working at your employment
page 76 ] on March 30 of 1962!
A. I was, sir.
Q. Did you have occasion to investigate an accident which
involved one of your cabs at Catalpa and Oakdale Avenue!
A. Yes, sir.
Q. Can you tell us who the driver of the cab was who was
in that accident f
A. Ernest J. Sears.
Q. When did you arrive or did you arrive at the scene
and, if so, how long or do you know how long it was after
the accident!
A. Approximately ten minutes after the accident happened.
Q. When you arrived at the scene, could you tell us, sir, did
you make any investigation of the scene of the accident, sir!
A. Yes, sir, I did, sir.
Q. Did you make any notes at that time f
A. Yes, sir.
Q. At my request, did you bring those notes with you!
A. Yes, sir.
Q. And are they in your handwriting!
A. Yes, sir.
page 77 )
Q. You may refer to those to refresh your
memory. Tell the gentlemen of the jury was Mr.
Sears on the scene when you arrived!
A. No, he was not.
Q. Where was your cab or the cab of your company located
at the time you arrived!
A. It was on the northeastern corner, up against the curb
of Oakdale Avenue.
Q. Which way was the front of it facing!
A. About southwest.
Q. And at the time did you make any investigation of the
cab that was there, sir!
A. Yes, sir.
Q. Tell the jury what investigation you made of the cab
itself!
A. I made investigation first to see where the driver was
and then I investigated to see the condition of the cab, whether
it could be driven away or had to be towed away, and we
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usually see to see what gears they are in and I checked to
see what gear it was in.
Q. What gear was it in t
A. It was in second gear.
Q. Did you, in addition to investigating the inside of the
cab, did you make any investigation of the outside T
page 78 ]
A. I did.
Q. What areas of the outside of the cab were
damaged!
A_. The right rear quarter panel, the right rear door, the
rear bumper, and taillight assembly.
Q. Mr. Clarke, I refer to Plaintiff's Exhibit No. 2 and ask
if that is the cab that was invoh·ed in this accident and if the
damage shown thereon is the damage you speak oft
A. It is, sir.
Q. Was there any damage to any part of the cab other than
what you have stated, sirt
A. No, sir.
Q. Did you at the time have an estimate made of the damage
to the cart
A. Yes, sir, I did.
Q. Do you have that estimate with you f
A. I do, sir.
Q. Does that estimate detail what areas of the cab were
damaged, sir t
A. Yes, sir.
Q. Is there anything on that estimate that refers to any
damage other than what you have said and ·what is shown
in that picture, sirf
A. The only thing that I see is "right door
page 79 ) glass iu the right rear door is broken.'' I didn't
see it.
Q. l ..ou may put that picture back. Xow, Mr. Clarke, did
you talk to the driver of the other ,·ehicle, Mr. Geyer!
A. Yes, sir.
Q. Did he make any statements to you and, if so, did you
record them.
A. I recorded the statement, yes, sir.
Q. What was your recollection of that statement, sirt
A. He said when he got to the sidewalk line that he applied
his brakes and skidded into No. 2, into the cab, a~d he said
that when he first saw the cab it was some distance west of
the intersection of Catalpa.
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Q. Mr. Sears had been removed from the scene at the time
you took that statement!
A. Yes, sir.
Q. Did you make any measurements of skid marks or any
other measurements that were there, sir!
A. Yes, sir.
Q. Can ypu tell the jury, Mr. Clarke, were there any skid
marks which were attributable to the taxicab that was owned
by your company!
Mr. Moncure: I object to the question as leading.
Mr. Blue: I will withdraw the question.
page 80 1
Mr. lloncure: Ask him if there were skid marks
in the street and what were they.
By Mr. Blue:
Q. Were there any skid marks on Oakdale Avenue!
A. The only skid marks on Oakdale was made by the rear
of the cab which was swerved.
Q. Are you familiar, from your employment as investigator,
or could you determine whether or not they were brake marks
or other type of marks!
Mr. Moncure: I object to the question as absolutely improper.
The Court: Let him describe the marks but don't say what
they are attributable to.
By Mr. Blue:
Q. Can you describe the marks T
A. The marks were skid sideways from the tire, sliding
sideways from the rear tire; seemed to be from the left rear
tires.
Q. Did you examine the vehicle, the Geyer vehicle!
A. Yes, sir, I did, sir.
Q. Was there any damage to the Geyer vehicle!
A. Very slight.
Q. What part of that vehicle was damaged!
A. Full front.
Q. When you say full front, would you depage 81 1
scribe to the jury what you mean by thatt
A. The bumper.
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Q. Any other damage f
A. And the grill was slightly damaged.

Mr. Blue: Witness with you.
CROSS EXA}.fiNATION

By Mr. Moncure:
Q. Thinking back as clearly as you can, you speak of the
bumper of Mr. Geyer's car; wasn't there a scraped place on
the left curb, left front edge of that bun1per!
A. I don 't recall, sir.
Q. You remember, on a Mercury is a little signal turn light
underneath the left headlight T
A. Yes, sir.
Q. You recall that b~ing cracked or broken T
A. I have no record of it.
Q. Don't you recall that the only damage done to the left
was that crack~d light there and a smear across the bumper T
A. I don't have any recollection of it.
Q. Don't you recall that the right front headlight that sits
out a little was bent from left to right Y
page 82. )
A. I don't.
Q. 'Vas that the only damage done, this right
front headlight t You said damage was done to the grill; how
do you mean daruag<' was doiU' to the grill Y
A. Because ther<' were sonl<' bent marks on it.
Q. Nothing broken on the aluminum grill, just bent marks f
A. Yes, sir.
Q. You don't know whether those were caused by gravel
hitting it or a car hitting it 1 It wasn't even broken, you don't
knowf
A. No, sir.

*

*

*

*

*

*

*

*

*

*

page 83 )

Mr. Blue : I would like to recall Mr. Sears.
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ERNEST J. SEARS, SR.,
the Plaintiff, being previously sworn, further testified as
follows:
DIRECT EXAMINATION
By Mr. Blue:
Q. Mr. Sears, I would like for you to tell the jury, the first
timt' that you observed the Geyer vehicle, I believe you said
something about looking both ways and nothing was coming
from the left, and you observed a car from the right! Is that
correct!
A. Yes, sir.
Q. Can yon tell the gentlemen of the jury or estimate or
tell them how far the Geyer vehicle was from the intersection T
Mr. ~{oncure: I object to the question as absolutely leading.
He suggests an answer that was notThe Court: It is leading and, also, this is not
page 84 1 direct.
Mr. Blue: This witness is recalled for the purpose of putting in additional testimony. I don't know what
the Court means ''It isn't direct.''
The Court: It is not rebuttal testimony.
Mr. Blue: No, sir.
The Court: How do you bring in, in this phase of the case,
anything but rebuttal t(lstimony!
Mr. Blue: If Your Honor please, I am not rebutting anything at this time; I am on evidt'nce in chief and I am putting
in additional evidence from this witness that I neglected to
put on this morning.
The Court: You just overlooked it Y
~Ir. Blue: Yes, sir.
The Court: Mr. Moncure, have you any objection to putting
in anything that was overlooked T It is within the discretion
of the Court.
Mr. Moncure : I think when the witness goes off the stand,
it gets to rather farfetched afterthoughts. I don't want to
cut him off; I won't make that objection but I don't want
leading questions asked.
The Court: Positively, the witness must not be lead.
Mr. Blue: All right, Your Honor. I will try not to lead him.
page 85 1 By Mr. Blue :
Q. State to the jury where the Geyer car was
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when you first observed it, sir.
A. I would say about a half a block down the street.
Q. At that time can you tell the jury where your car was
located!
·
A. I was just slowing down for the intersection.
Q. Approximately how far from the intersection were you t
A. Approximately half a car length.
Q. Now the last time you obser,..ed the Geyer vehicle, where
was your cart
Mr. Moncure: 'Vait a second. I object to that as leading.
This witness testified he watched it as it went on through the
intersection, in his direct testintony.
·
Mr. Blue: If he watched it, the last time he saw it is not
leading, is it!
Mr. Moncure: He hasn 't said there was any last time. I
consider "watching" to be a continuous process.
The Court: Gentlemen, the Court cannot comment upon the
evidence, it cannot say what the witness testified to, and if we
get into that area of difference, the Court will
page 86 ] simply tak~ it up out of the presence .of the jury.
By Mr. Blue:
Q. Mr. Sears, how far from the intersection- strike that.
Where was the Geyer car when your car entered the intersection, sir t
A. Well, I will have to estin1ate it. I \vould say 75 to 100
feet from the intersection.
Mr. Blue : No further questions.

CROSS EXAAIINATION
By llr. Moncure:
Q. Mr. Sears, I understood you to say your speed was
around 15 miles an hour, is that correct!
A. Approximately 12 or 15.
Q. Approximately 12 or 15! And when you entered this
intersection, Mr. Geyer's car, you had just told us, was 75
to 100 feet away T
A. Yes, sir.
Q. And you told us that his car was going so slowly you
thought it was going to stop and park T
.
A. He was going a normal speed, but he was driving close
to the curb like anybody would that was going to stop.
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Q. About the same speed you were going, 12 or 15 T
A. That is hard for me to judge. I would say
page 87 ) approximately a normal speed.
Q. You at that time had your car in second
gearT
A. Yes, sir.
Q. And with that car at that distance, you continued to
watch it as it came on up, did you not!
A. \Veil, not all the way, no, sir. I had to look ahead
some, too.
Q. There wasn't anything coming toward you, was there T
A. No, sir, but there was parked cars. I wanted to make
sure I was driving along straight. I couldn't watch him continuously.
Q. I thought you said you did watch it.
A. I glanced over and saw him.
Q. You could have stopped your car then as you shifted
into second gear, in certainly nine feetT
A. Yes, sir.
Q. You didn't make any attempt to stop itT
A. No, sir, because in my judgment I had enough clearance
to make it, to cross the intersection.
Q. This Geyer car was going the legal speed and you just
kept on in the intersection and the two of you met there!
A. Yes, sir.
page 88 )
Q. You had a stretch approximately 26 feet
wide, and the length of your car, at slow speed,
and this n1an with a legal right of 25 miles- he had a legal
right to go 25 miles - you had to clear his lane and you
elected to take that course in the face of this carf
A. I thought I had plenty of time.
Q. You guessed it wrong, did you not t
A. Yes, sir.
~Ir.

Moncure: That is all. May I see the Court in Chambers!

('Vitness Excused.)

IN CHAMBERS
Mr. 1\foncure : If Your Honor please, the Defendant moves
to strike the Plaintiff's evidence and enter up judgment for
the Defendant on the ground that this accident occurred at
and under controlled intersection in which the Defendant,
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unless he was proceeding ~t an unlawful rate of speed, was
definitely entitled to th::: r~ght-of-way. There has not been
one scintilla of evidence, in :act, of any speed ou the part of
the Defendant. In fR!·.l the .;ontrary has been proven by the
Plaintiff's own evidell~~i

(The motion was

tP'81H!d.)

The Cnurt: J am not considering this on a
question of con i;ributory negligence. I have no
right to do it, I think. 'rhe whole question is whether or not
the evidence presented here, the best view of it, shows any
primary negligence on the part of the Defendant. What is itT
There is no evidence of speed.
Mr. Blue: If Your Honor please, the Supreme Court of our
State has said that the fact that you have the right-of-way
doesn't give you the right ~:o drive blindly into an intersection,
and I submit that is exa~tl)· the negligence in this case.
page 89 )

(The motion was f11rt her .-rgued.)
The Court: We are !wt cm.sidering at this juncture whether
or not Mr. Sears wa~ guilty •)f negligence which contributed,
but we are solely cotwerneJ with whether or not there is any
evidence of primarJ 1wgiif;:· ~nee on the part of Mr. Geyer.
The nature of the Dl•.'' i:nl i::: such that only that question can
be considered by the : 'unrL Gentlenu~u, I want to give a little
more thought to thiR tiling. ~~ don't want to do an injustice to
the Plaintiff.
Mr. Moncure: Le1 d ge tu the jury and we will take it up
afterwards.
page 90 )
The Cz;nrt: I am still trying to figure the
primary negligence when I am confronted with
the fact that you cannot draw an inference upon an inference; number tw·o, the mere happening of an accident
raises no presumption nor is there any presun1ption of negligence on the part of either of the parties. Now the burden
of proof is upon the plaintiff to prove and I am only considering the proof of primary negligence. I am not going into
the consideration of any contributory negligence because nine
times out of ten, that is r, jury question and for the consideration of this motion rigb t now, it is solely a question of
primary negligence. We v.-i11 :-ecess for a little while. Maybe
I am wrong in not su~iBinjng ·.he motion at this juncture but
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I think I would feel happier to let all the evidence in and then

let you renew your motion.
Mr. Moncure: I take exception just for the record.

page 110 )
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Mr. Moncure: If Your Honor please, I renew my motion
to strike the Plaintiff's evidence and enter up judgment for
the Defendant on the grounds previously assigned. There
has been absolutely no proof of any primary negligence on
the part of the Defendant.
1\Ir. Blue: If Your Honor please, I stand on what I pre,·iously said regarding my interpretation of the law. I know
there is a conflict in the evidence, but as I underpage 111 ] stand the other motion to strike, we are still faced
with all reasonable inferences drawn. I submit
to the Court that the testimony from the defense is absolutely
incredible, based on what they seem to be saying.
(The motion was argued.)
The Court: The Court feels it should sustain the motion to
strike. It was unwilling to do so at the conclusion of the
Plaintiff's evidence. There are areas in this case that are
clarified, so far as primary negligence is concerned, by the
Defendant's testimony that is not in conflict with the Plaintiff's testimony, therefore not waived.
(The evidence was discussed.)
The Court: I am in the position of having to decide this
case upon the evidence without an injustice to either side
and I think that the fairest thing under all circumstances is
to strike and enter judgment for the Defendant.
1\Ir. Blue: If Your Honor please, we note our objection and
exception to the Court's ruling.
A Copy - Teste :

H. G. TURNER, Clerk.
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