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C02VI:\IO~\:VEALTH OF VIRGINIA 

COUNTY OF SOUTHAMPTON, to-wit: 

IN THE CIRCUIT COURT OF SAID COUNTY: 

April 16, 1979 
The Grand Jurors of the Commonwealth of Virginia in and for the body of the County of 

Southampton, and now attending the Circuit Court for the said County, upon their oaths pre-

sent: That _Q.n_.o:r__ab.9..Y.t_.th~_l_?_t.h_iia_y.._Qf __ J.\!ly_,_...l21..8.,._in_the.._Ci~_af_ __ _ 

F:~~nkl:.!!1~ __ §Q!-!~Q~!!l.P-1;.Q!.l __ Q.Q~!lJ:.Y2._Y...~;:g!!lJ_C!2._R~t!~_J:!gy_q_~_L:.TI~!"' __ c;Ii:Q. ____ : 

unlawfully, feloniously, wilfully, deliberately and with premeditation 

kill W. Jack Smith, Jro while in the conunission of a robbery while 
armed with a deadly weapon 

Va. Code § 18.2-31 (d) 

agninst the peace and dignity of the Commonwealth of Virginia. 

- 79 THIS INDICTliENT found at the ___ Ap:cil------------------ Term, 19 ____ , of the 

Circuit .Court cf Southampton County, on the evidence of ----Alan-~...Bain ____ ·------

·---------------------------~------------·----------------------------------------

·--------------~·-------------------------·----------------------------------------

witnesses sworn and sent to the· Jury by the Court. 

1. 



STATE OF VIRGINIA 

City of Franklin 
} to-wit: 

DOCKET NO. A __ 7_8-_3_23 __ 

To the Sergeant or any Police Officer of said city to execute: 

.Whereas, Office'r Alan D. Bain, Jr. of the said City, 

has this day made complaint and information on oath before me. Elizabeth R. 

Saunders , . Clerk of the GENERAL DISTRICT COURT of the saio. 
City, that Hillie L. Turner in the said City did on the 12th. day of 

July 19..2.!!__, unlawfully_ ' feloniously, l~illfully, deliberately and 
. . 

premeditatedly, kill l·T. Jaclt Smith, Jr. in the coOI!lission of robber~ lvhile armed 

with a deadly weapon, in violation of Sec. 18.2-Jl(d) of the Code of Virginia. 

•' 

. ~' 

.: I I i 

... 
1 

-:. ~ . . . 
I ' · xt~=~- against the peace and dignity of the Com-

. monwealth of Virginia .. ~ .. 
. . 

These Are, Therefore~ To command you; in the name of the Commonwealth, to 
apprehend and bring before the GENERAL DISTRICT COURT of the said City, the 
body of the said • Hillie L. Turner . :.to answer the sa:id complaint 

and to be further dealt with according to law. ~nd you are also directed to 

summon----------------------------

---------------------------~ as witness~s. 
and and seal this 12t!liay of July , 19~ 

, ~ of the GENERAL.D1STRICT COURT(Seal) 

he follo\ving witnesses are .recognized to appear befqre the Circuit Court of 
Southampton County on the day of , 19_, under 

penalty of$~------------------------

~-~------------~~---~GENE~LDISTRJCTCOURT 
. 2 
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GENERAL DISTRICT COURT 

C":) 

• GRMJD.JURY . 
Date: . ·: . fYP.!:c:hlGt91.1Upo~ ap 
examination of the within charge, I tind that 
the accused should be committed for trial on 
suspicion of a felony having been committed 
by him, and herebY. certify the within case to 

the . , kb, 1:' I 19~ 
Grand Jury of thtf*circuit Court of South• 
ampton County, Virginia, to be further dealt. 
with according !Yl~·// c. ~ , 

rL·P·r~j~ ,_.r-Judge 
deneral astrict Court 

APPEAL 

Date: 19.._....., Upon an 
examination of the \vilhin charge, I find the 

accused guilty and fine him •$---
and S costs and sentence him to 
serve :· : days in jal,_ _____ _ 

The defendant having prayed for an appeal, 
and proper bond having bee'n .posted, the ap­
peal is granted, execution of sentence is sus­
pc·nded and the case Is hereby certified to the 

------------ l9 __ term 
of the Circuit Court of Southampton County, 
Virg~nia, to be further dealt with according 
to Jaw. 

Jail, 

Ball, 

• 

S~~o9ing Witnesses, 
c:~k 

7 
Total. 



' 
We, the jury, in the case of Capital Murder, find the 

accused guilty as charged in the Indictment. 

4 



Cross out any paragraph, word or phrase 
which you do not find beyond a reasonable doubtj 

We, the Jury, on the issue joined, having found the 

defendant guilty of Capttal Murder of W. Jack Smith, Jr., as 

charged in the Indictment, and having found that, 

after consideration of his past cr~inal record that there is 

a probability that he·would commit criminal acts of violence 

that would constitute a continuing serious threat to ~ociety, 

• anq/or 

his conduct in committing the offense is outrageously or wantonly 

vile, horrible or inhuman in that it involved torture, depravity. 

of mind; aggravated battery to the victim beyond the minimum 

necessary to accomplish the act of murder, 

and having considered the. evidence in mitigation of the offense, 

unanimously fix his punishment at death. 

5 



• 

Vllt<iiNIA: In LIH~ Ci r·eui t. Cour·t. ol' Nor·thamplon ~ount.y, l.ht· Gth 
day o I' l•'ul>t"UU l"Y, 19MO 

Conunonwealth 

vs. 1186-79 D.O.B. 12/9/45 

Willie Lloyd Turner 

This day came again ·the Attorney for the Commonwealth, 

and Willi~ ·Lloyd Turner, who stands convicted for a felony, 

to-wit: Capital Murder, was led to the bar in the custody of the 

jailer o~ this Court and came also Thomas L. Woodward, Jr., and 
... -:-~ 

w. Rich~rd Savage, III, his attorneys heretofore appointed by the 

Court. 

Whereupon, the attorneys for the defendant re-newed their 

motion to set aside the verdict of the jury on the grounds stated 
I 

to the record, which motion was overruled and exception noted. 

And the Probation Officer of this Court, to whom this cas 

had been previously referred for investigation, appeared in open 

court with a written report, which report he had presented to the 

Court, and a copy thereof was delivered to counsel for the 

defendant at least five (5) days prior thereto. 

Thereupon, the defend~nt and his counsel were given the 

right to cross-examine the Probation Officer ~s to any matter 

contained in the said report and to present any additional facts 

bearing upon the matter as they desired to present. The report 

of the Probation Officer is accordingly filed as a part of the 

record in this case • 

. ~Jhereupon, the Court· taking into consideration all of the 

evidence in the case, the report of the Probation Officer, the 

6 



I 

additional facts as were presented by the defendant, and the 

arguments of counsel, and it being demanded of the defendant if 

anything for himself he had or knew to say why judgment should no 

be pronounced ~gainst him according to law, and the defendant 

having made his statement in response thereto, the Court doth 

confirm the v~rdict of the jury finding the defendant guilty of 

Capital Murder, as charged in the Indictment, and it is accord-

ingly the judgment of the Court that the defendant is guilty of 
I 
il Capital Murder and hereby sentences the defendant to death as by 

the jury ascertained. 

It is therefore ORDERED that the defendant be remanded to 

jail and from there to be taken to the penitentiary of the 

Commonwealth of Virginia and there, on the 6th day of August, 

1980, ·to be put to death in the manner prescribed by law, unless 

this sentence is stayed or modified according to law. 

The Court then informed the defendant that the judgment 

of this Court would be.reviewed on the record by the Supreme 

Court of Virginia. Th~ Court further informed the defendant of 

his right to appeal.to the Supreme Court of Virginia for which 

purposes the Court doth appoint Thomas L. Woodward, Jr., and 

·w. Richard Savage, III, to represent him and to protect his 

~ights, both on review and on appeal. 

It is further ORDERED that the transcript be made a part 

of the record in this case, and that the record of these 

proceedings, including the transcript of the evidence and 

incidents of trial, be transmitted to the Supreme Court of 

Virginia for review within ten (10) days after receiving the said: 

transcript. 

.? 



A~~ 

The Court Reporter is directed to prepare and deliver to 

the attorneys for the defendant a copy of the transcript to b~ 

delivered by them to the defendant, at no cost.to the defendant. 

The Court certifiesthat at all times during the trial of 

this case the defendant was personally present and his attorneys 

were likewise personally present and capably represented the 

defendant for which services they_are allowed attorneys• fees of 

$400.00 each. 

It is ADJUDGED that the Commonwealth of Virginia do 

recover against the defendant its costs by it about its 

prosecution in this behalf expended in the amount of $ 

And the defendant is remanded to jail to await transfer 

to the penitentiary. 

Teste:--~~~--~=-~~~--~ 

~- . 

. I 



COl'II.liONWEALTH OF VIRGINIA 

COUNTY OF SOUTHAMPTON, to-wit: 

IN THE CIRCUIT COURT OF SAID COUNTY: 

/ 

1 April 16, 1979 
The Grand Jurors of the Commonwealth of Virginia in and for the body of the County of 

Southampton, and now. attending the Circuit Court for the said County, upon their oaths pre-

sent: That .o.n_or __ aboJ.tt._tb_~_lZ..t.h_~ _Q.f_.J~ly_,_~~1.8...,.._in...t:he....city_..af ____ . 

F.J::CJ:lllt1..;.~_, __ ~Q'Y-~.hC!I!lP~-~~-.P-Q.'Q!J.:~Y~-YJ.:r..&~~!~J..-W:h.l_l_!:~--1lQy_cl._~]:)ler __ cl~g---­
unlawfully and feloniously use a firearm, to-wit: a pistol in the 

· commission of the murder of Wo Jack Smith, Jr. 

.·; - __ Va. Code§ 18.2-53.1 

against the peace and dignity of the Commonwealth of Virginia. 

THIS INDICTliENT found at the ---~PX:bl __________________ Term·, 19 __ 2~. of the 

Circuit Court Df Southampton County, on the evidence of ~-..Alan..D._.B.ain. ____ ._ ·------

·----------------------------------------·----------------------------------------
·-----------------------------~--------------------------------------------------
witnesses sworn and sent to the Jury by the Court. 

9 
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DOCKET NO. A __ ?_S_-3_2_7 __ 

STATE OF VIRGINIA 

City of Franklin 
l to-wit: 
j 

To the Sergeant or any Police Officer of said city to execute: 
Police Officer Alan D. Bain,Jr • . Whereas, of the said City, 

has this day made complaint and information on oath -before me. Eliz~beth R. 

Saunders , Clerk of theGENERAL DISTRICT COURT of the saio. 
City, that !·lillie L. Turner in the said City did on the 12th. day of 

.July , 19~, unlawfully and feloniously did use (sat<T~d off shot_gun) in :he ~ 

perpetration ~f a crime of violence in violation of Sec. 18.2-300 A of the Code of l 
Virainia • 

I 

. . 
~. 

.·; . 
:t~=hvej••at~IMJ~iWl@e'ti1fi against the peace and dignity of the Com­
. monwealth of Virginia. : 

• 0 • 

These Are, Therefore, To command you~ in the name of the Commonwealth, to 

apprehend and bring before the GENERAL DISTRICT COURT of the said City, the 
body of the said ~-lillie L. Turner · :to answer the said complaint 
and to be·!urther dealt with according to law. ·~nd you are also directed to 

sununon-------------------------------------------------------

~---,-.--------------------:, ~ witnesses. 
and and seal this 12t~ay of July , 19~. · 

of the GENERAL.D1STRICT COURT(Seal) 

e following witnesses are recognized to appear before the Circuit Court of 

Southampton County on the day of , 19_, under 

pen&t.Yof$-----------------------------------------

----------------------~------~--~GENERALDISTRJCTCOU~ 

lo 



1
VIRGINIA: 

IN THE CIRCUIT COURT OF SOUTHAMPTON COUNTY. 

COMMO~mALTH OF VIRGINIA ------------------------------Plaintiff 

v. 

WILLIE LLOYD T~RNER -----------------------------------Defendant 

PROPOSED QUESTIONS ON VOIR DIRE 
ON BEHALF OF THE DEFENDANT 

(1) Do you know anything about the facts of this case 

and the charges against Willie Lloyd Turner? 

(2) Have you read, seen or heard any news ·articles of 

the facts of this case or the charges against the defendant? 

(3) Have you heard anyone discuss this case in any way? 

(4) Have you formed any opinions as to the guilt or 

in~ocence of the defendant, Willie Lloyd Turner? 

(5) Have you formed any opinion as to what punishment 

Willie Lloyd Turner should receive if guilty? 

(6) Are you related by blood or marriage to any person 

who is employed as a policeman or any other law enforcement officer. 

(7) Have you or any members of your family been a victim 

of any crime of any sort? If so, what kind? 

(8) · (If the answer to the foregoing question is Yes, 

then ask the following:) Will the fact that you have been related 

to such a crime affect your ability to reach a fair and.impartial 

verdict based on the evidence in this case? 

( 9) The defendant in this case, Willie Lloyd Turn_er, I 
has been convicted of felonies on prior occasions and has previously 

served time in the penitentiary. Will those facts affect your 

judgment as to the guilt or innocence of the defendant or in 

determining the grade of the offense? 

11. 

t 
l 
I 

I 



I 

(10) The defendant, Willie Lloyd Turner, is a member of 

the Negro race. The victim, w. Jack Smith, Jr., was a white Cauca­

sian. Will those facts prejudice you against Willie Lloyd Turner 

or affect your ability to render a fair and impartial verdict 

based solely on the evidence? 

(11). Do you feel that if a person is to be given the 

death penalty for the unlawful killing of another person, such 

penalty should be given only if such killing is of the most severe 

and aggravated nature? 

(l2) Do yo~ feel that every person convicted of the 
. . 

unlawful killing of another person should re~eive the'death penalty 

· (13}. Do you feel that every person convicted of the 

unlawful killing of another person during a robbery should receive 

the,death pe~alty? 

(14) Do you feel that every person convi~ted of the un­

lawful killing of another person during a robbery should receive 

the death penalty if there ·is a p~bability that the person would 

commit criminal acts of violence that would constitute a continu-

ing threat to society? 

(lS). Do you feel that every person convicted of the un­

lawful killing of another person during a.robbery should receive 

the death penalty if his conduct in commit~ing the offense was 
. . . . 

outrageously or·wantonly vile, horrible or inhuman, in that i~ 
. . 

involved torture, depravity of mind or aggravated battery to the 

:~ictim beyond the ndnimum necessary ~~lish.--t-h~e act of murder? 

12 



I 
~illiam R. Savage, III 
plasscock, Gardy and Savage 
jFourth Floor National Bank Building 

·ruffolk, virginia 

~homas L. Woodward, Jr. 
~ttorney at Law 
1153 E. Washington.Street 
SUffolk, Virginia 23434 
I 
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We, the jury, on the charge of Use of a Firearm in the 

commission of a felony, find the accused guilty as 
! 

charged in the Indictment and fix his punishment at 

1 year confinement in the 



VIRGINIA: In.~he Circuit Court of Northamnton County, the 6th day 
of February, ( 30 ( 

Commonwealth 

II vs. #84-79 D.O.B. 12/9/45 

'I I Willie Lloyd Turner 

This day came again the Attorney for the Commonwealth, 
I 

II 
1 

and Willie Lloyd Turner, who stands convicted for a felony, 

to-wit: Use of a Firearm in the Commission of Murder, was led to 

the bar in the custody of the jailer of this Court and came also 

Thomas L. ~Joodward, Jr., and w. Richard Savage, III, his 

attorneys heretofore appointed by the Court. 

Whereupon, the.attorneys for the defendant re-newed their 

motion to set aside the verdict of the jury on the· grounds stated 

to the record, which motion was overruled and exception noted. 

And the Probation Officer of this Court, to whom this cas 

had been previously referred for investigation, appeared in open 

Court with a written report, which report he had presented to the 
• 
Court, and a copy thereof was delivered to counsel for the 

defendant at least five (5) days prior thereto. ·t 

Thereupon, the defendant and his counsel were given the 

right to cross-examine the Probation Officer as to any matter 

contained in the said report and.to present any additional facts 

bearing upon the matter as they desired to present. The report 

of the Probation Officer is accordingly filed as a part of the 

record in this case. 

Whereupon, the Court taking into consideration all of the 

evidence in tbe case, the report of the Probation Officer, the 

1.5 



additional facts as were presented by the defendant, and the 

arguments of counsel, and it being demanded of the defendant if 

anything for himself he had or knew to say why j~dgment should no 

be pronounced against him accprding to law, and the defendant 

having madehis statement in response thereto, the Court doth 

confirm the verdict of the jury finding the defendant guilty of 

Use of a Firearm in the Commission of Murder, as charged in the 

Indictment, and it is accordingly the judgment of the Court that 

the defendant is guilty of Use of a Firearm in the Commission of 

Murder and is hereby sentenced to confinement in the penitentiary 

of the Commonwealth of Virginia for the term of one (1) year, and 

that the Commonwealth of Virgin~a do recover against the said 

defendant its costs by it about its prosecution in this behalf 

ex~ended in the amount of $ 

And it is further.ORDERED that as soon as possible after 

the entry of this order the defendant be removed and safely 

conveyed according to law from the jail of this Court to the said 

penitentiary, therein to be kept, confined and treated in the 

manner provided by law. 

The Court informed the defendant of his right to appeal 

to the Supreme Court of Virginia for which purpose the Court doth 

appoint Thomas L. Woodward, Jr., and w. Richard Savage, III, to 

protect his rights on appeal. 

It is further ORDERED that the transcript,of the evidence 

and incidents of trial be made a part of the record in this case. 

The Court Reporter is directed to prepare and deliver to 

~he attorneys for the defendant a copy of the transcript to be 

delivered by them to the defendant, at no cost to the defendant • 
. -. 16 



The Court certifies that at all times ~uring the trial of 

this case the defendant was personally present and his attorneys 

were likewise personally present and capably represented the 

defendant for which services they are allowed attorneys' fees of 

$200.00 each. 

And the defendant is remanded to jail to await transfer 

to the penitentiary. 

Enter this (~day of'-~.- , 19)'&:~ • 

1.7 



COi\:I~IO~WEALTH OF VIRGINIA 

COUNTY OF SOUTHA~IPTON, to-wit: 

IN THE CIRCUIT COURT OF SAID COUNTY: 

April 16 2 1979 
The Grand Jurors of the Commonwealth of Virginia in and for the body of the County of 

Southampton, and now attending the Circuit Court for the said County, upon their oaths pre-

sent:. That Qll_Q};_AQQ~j: __ tb~--t.~t.h._cjg.y_ Q.f_Jy_l_y~-~~z_s~_in...the-~ty _ _af ___ _ 

· F.t:aDkliJ:l._.S_o.ut.b_a.mptJln'-~.P.Yuty~_Yi,]:~lli-St_,__W;tJ..l_ie_L.l.Qy.P. __ tuh'.ne.l:_.dlg_.p.Q..ssess 

a "sawed-off" shotgun in the perpetration of a robbery of Alan D. Bain 

Va. Code § 18.2-300 (A) 

against the peace and dignity of the Commonwealth of Virginia. 

THIS INDICTl\fENT found at the -----~pr.il ________________ Term, 19_19_, of the 

Circuit Court tJf Southampton County, on the evidence of ___ Al.an_.D..._Ba.in _____ -------

witnesses sworn and sent to the Jury by the Court. 
1.8 
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--------------• Judge 
GENERAL DISTRICT COURT 

:a.· .f. 

j· • • 

-i 

-. 

I 
.t 

~ . 

I • 
~ 

t 

GRAND JURY 

0') 
,-4 

Date: Jfac<lt, 7? 19!f Upon an 
examination of the within charge. I find that 
the accused should be committed for trial on 
suspicion of a felony having been committed 
by him, and hereb certify the within case to -

the . ~ f · 19~ 
Grand Jury of t e Circuit Court of South• 
ampton County, Virginia, to be further dealt 
with according to law. 

:Z.iJL,"> ~ '"7 Judge 
Ge~ District Court 

APPEAL 

Date: 19--. Upon an 
examination of the \vilhin charge, I find the 

accused guilty and fine him ,.$------
and S costs and sentence him to 
serve ' days in jai,_ _____ _ 

The defendant hnvlng prayed for an appeal, 
and proper bond havinl( bee'n posted, the ap· 
peal Is granted, execution of sentence is sus­
p,·nded and the case is hereby certified to the 

------------ ·tg __ term 
of the Circuit Court of Southampton County, 
Virg!nin, tu be further dealt with according 
to Jaw. _;. 



IN THE CIRCUIT COURT OF SOUTHAMPTON COUNTY. 

COMMONWEAL~R OF VIRGINIA ------------------------------Plaintiff 

v. 

WILLIE LLOYD ~UR~mR -----------------------------------Defendant 

PROPOSED QUESTIONS ON VOIR DIRE 
ON BEHALF OF THE DEFENDANT 

(l) Do you know anything about the facts of this case 

and the charges against Willie Lloyd Turner? 

(2) Have you read, seen or heard any news ·articles of 

the facts of this case or the charges against the de~endant? 

(3) Have you heard anyone discuss this case in any wcy? 

(4) Have yo~ formed any opinions as to the ·guilt or 

!innocence of the defendant, Willie Lloyd Turner? 

I 
I 

(5) Have you· formed any opinion as to what punishment 

Willie Lloyd Turner should receive if quilty? 

(6) Are you related by blood or marriage to any person 

who is employed as a policeman or any other law enforcement officer. 

(7) Have you or any members of your family been a·victim 

of any crime of any sort? If so, what kind? 

(8) (If the answer to the foregoing question is Yes, 

then ask the_f~llowinq:) Will the fact that you have been related 

to such a crime affect your ability to reach a fair and impartial 

verdict based on the evidence in this case? 

(9) The defendant in this case, Willie Lloyd_ TUrner, 
1has been convicted of felonies on prior occasions and has previousli 

I served time in the penitentiary. Will those facts affect your 

judgment as to the guilt or innocence of the defendant or in 

determining the grade of the offense? 

t 

I 
i 
i 
i 
I 

2d 



(lQ) The defendant, Willie Lloyd Turner 1 is a member of I 
the Negro race. The victim,· W. Jack Smith, Jr. , was a white Cauca- · 

sian. Will those facts prejudice you against Willie Lloyd Turner 

or affect your ability to render a fair and impartial verdict 

based solely on the evidence? 

(111. Do you feel that if a person is to be given the 

death penalty for the unlawful killi~g of another person, such · 

penalty should be given only if such killing is of the most severe 

and aggravated nature? 

Cl2l Do you feel that every person convicted of the 

unlawful killing of another person should receive the death penalty 

(131. Do you feel that every p~rson convicted of the 

unlawful killing of another person duri~g a robbery should receive 

th~ death penalty? 

(.14)_ Do you feel that every person conv~cted of the un­

lawful killing of another person during a robbery should receive 

the death penalty if there "is a p~obability that the person would 

commi.t criminal acts of· violence ·that would constitute a continu-

i~~ threat to society? 

US). .Do you feel that every person convicted of the un­

lawful killing of another person during a.robbery should receive 

the death penalty if his conduct in commit~i~g the offense was· 
. . . . 

outrageously or'wantonly vile, horrible or inhuman, in that it 

linvoived tortu~e, depravity of ndnd or agg~avated battery to the 
I 1 

ictim beyond the ~nimum necessary j]ili;g;, murder?' 

William R. Savage, III 

21. 



l~illiam R. Savage, III 
iGlasscock, Gardy and Savage 
liFourth Floor National Bank Building 
1
suffolk, Virginia 

lbhomas L. Woodward, Jr. 
Attorney at Law 
~53 E. Washington Street 
Suffolk, Virginia 23434 
I 

22 

: . 
! 



We, the jury, on the charge of Possession of a Sawed-of£ 

Shot Gun in the commission of a felony as charged in the Indict-

ment, guilty and fix his punishment at 

~~ --------~-------
---~- -·---· ----~--

23 



I VIRGINIA: r( . the Circuit Court 0 f Norti .pton County' the 6th day 
of February, '1980 

Commonwealth 

vs. #85-79 D.O.B. 12/9/45 

Willie Lloyd Turner 

This day came again the Attorney for the Conwonwealth, 

and Willie Lloyd Turner, who stands convicted for a felony, 

to-wit: Possession of a Sawed-off Shot Gun in the Commission of 

Robbery, , was led to the bar in the custody of the jailer of . 

this Court and came also Thomas L. Woodward, Jr., and W. Richard 

Savage, III, his attorneys heretofore appointed by the Court. 

Whereupon, the.· attorneys for the defendant re-newed their 

motion to set aside the verdict of the jury on the grounds stated 

to the record, which motion was overruled and exception noted. 

And the Probation Officer of this Court, to whom this 

case had been previously referred for investigation, appeared in 

open Court with a written report, which report he had presented 

.to the Court, and a copy thereof was delivered to counsel for the 

defendant at least five (5) days prior thereto •. 
. ' 

Thereupon, the defendant and his counsel were given the 

right to cross-ex~mine the Probation Officer as to any matter 

contained in the said report and to present any additional facts 

bearing upon the matter as they desi~ed to present. The report 

of the Probation Officer is accordingly filed as a part of the 

record in this case. 

Whereupon, the Court tak~ng into consideration all of the 

evidence in the cas~, the report of the Probat.ion Officer, the 

additional facts as were presented by the defendant, and the. . 

24 



arguraents of counsel, and it being demanded of the defendant if 

anything for himself he had or knew to say why judgment should no 

be pronounced against him according to law, and the defendant 

having made his statement in response thereto, the Court doth 

confirm the verdict of the jury finding the defendant guilty of 

Possession of a Sawed-off Shot Gun in the Commission of Robbery, 

as chargerl in the Indictment, and it is accordingly the judgment 

of the Court that the d~fendant is guilty of Possession of a 

Sawed-off Shot Gun in the Conunission of Robbery and is hereby 

sentenced to imprisonment in the penitentiary for life, and that 

the Commonwealth of Virginia do recover again&the said defenant 
. ~' 

its costs by it about its prosecution in this behalf expended in 

the amount of $ 

And it is further ORDERED that as soon as possible after 

the entry of this order the defendant be removed and safely 

conveyed according to law from the jail of this Court to the said 
.. 

penitentiary, therein to be kept, confined and treated in ~he 

manner provided by law. 

The Court informed the defendant of his right to appeal 

to the Supreme Court of Virginia for which purpose the Court doth 

appoint Thomas L. Woodward, Jr., and W. Richard Savage, III, to 

protect his rights on appeal. 

It is further ORDERED that the transcript.:of the evidence 

and incidents of trial be made a part of the record in this case. 

The Court Reporter is directed to prepare and deliver to 

.the attorneys for the defendant a copy of the transcript to be. 

delivered by them to the defendant, at no cost to the defendant. 

The Court certif~es that at all times during the trial of 

25 



this case the defendant was personally present and his attorneys 

were likewise personally present and capably represented the 

defendant for which services they are allowed attorney's fees of 

$400.00 each. 

And the defendant is remanded to jail to await transfer 

to the peniteptiary. 

Enter this I ~day of c ~ 

lCopj 
7este: ~--C:l"irk 

. By: ______ .....;;.,_ _____ n.c~ 

19::fb . 
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~I 

INSTRUCTION 1 

Tae defendant is pre~w~ed to be inr~c~t. You should 

not as~..e the defendant is guilty becat!Se ha_ has baen indicted 
. : -·. 

and is on trial. This pre~~tion of i:mocence remains \·lith 

tl'le defandaD!: tb.roughout the trial and is er.ough to requiie you 

to find the defendant not guilty urJ.ess and until the Con':r:onwealth 

prove,s each and e-very element of the offense beyond a reasonable 

?ais does net reqYire proof beyond all possible eoubt, 

nor is the Cot:mjn't·reaJ.th required to disprove avery conceivable 

circr::mr,·~anca of innocence. However, suspicion or probability 

0£ .l.... • .. h .r: • t . guJ. i. l.S tlCw ~ncug .~.or a convJ.c :~.on. 

~ner~ is no burdan on the defen~~t to pro~~ce a.~y 

evidencs. 

~\. .reilsonabla do'-.J.bt is a doubt: based on your sou."ld ju.dgc.ent 

after a full. anc! inlpartial consideration of all t.t.~e evi~ence in 

the case. 

27 
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INSTRUCTION .1-A 

The burden is upon the Commonwealth to prove 

by the evidence beyond a reasonable doubt every material 

and necessary element of the offense charged against the 

defendant. It is not sufficient that the jury may believe 

his guilt probable, or more probable than his innocence. 

Suspicion or probability of guilt, however strong, will not 

authorize a conviction, but the evidence must prove his 

guilt beyond a reasonable doubt. The jury shall not 

speculate or go outside of the evidence to consider what 

they think might have taken place, but you are to confine 

your consideration to the evidence introduced by the Common-

wealth and unless you believe, upon a consideration of all the 

evidence before you, that guilt of the defendant has been 

proved beyond a reasonable doubt as to every material and 

necessary element of the offense charged against him, then 

you shall find the defendant not guilty. 

28 



INSTRUCTION l~B 

The defendant is presumed to be innocent of 

the offense with which he is charged and this presumption 

of innocence goes with him through the entire case and 

applies at every stage thereof and is sufficient to re­

quire you to find the defendant not guilty unless and 

until the Commonweal~h upon whom the burden rests, proves 

his guilt beyond a reasonable doubt, and the Court further 

tells you that it is not sufficient that facts and cir­

cumstances proved be consistent with the guilt of the 

defendant, but they must be inconsistent with every rea­

sonable hypothesis consistent with the innocence of the 

defendant. 

29 



INSTRUCTION ~-C 

The Commonwealth must prove from the evidence 

beyond a reasonable doubt every material fact and if the 

jury have a reasonable doubt as to the grade of the offense, 

then they must resolve the doubt in favor of the defendant 

and find him guilty of the lower grade; if you have rea­

sonable doubt as to whether the·defendant is guilty of 

capital murder or murder in the first degree, you shall 

find him guilty of murder in the first degree. 

30 
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INSTRUCTION 1-D 

j. An attempt is ar. intended, apparant, unfinished crime. It consists •J 

•i · of an intent to commit the crime and the doing of some direct ~ct . lj· 
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INSTRUCTION l~E 

The Court instructs the jury that to attempt 

to commit a crime has as its elements the intention of the 

defendant to commit the crime and a direct act by the 

defendant toward the commission of the crime, which act 

amounts to the beginning of the actual commission of the 

crime, but without completing the crime which the defendant 

has attempted to commit. 

32 



INSTRUCTION l~F 

The ·court instructs the jury that if you 

believe from the evidence that the defendant was 

committing the crime of attempted robbery and the victim 

was shot and if you further believe from the evidence 

that the Commonwealth has pro~en beyond a reasonable 

doubt that the defendant intended to commit robbery 

and that he did a direct act toward the commission of 

the robbery which amounts to the beginning of the actual 

commission of the robbery, then you shall find the de­

fendant guilty of murder in the first degree and affix 

his punishment at a term of imprisonment of not less 

than twenty (20) years to life in the penitentiary. 

33 
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INSTRUCTION 4 

The defendant is charged with the crirr..e of unlawfully 

using a pistol in the commission of the murder of H. Jack Smith, 

Jr.. The·commonwealth must prove beyond a reasor~ble doubt 

each of the follo~vi:lg elements: 

(1) That the defendant killed t-1. Jack Smth, 

( 2) Thnt the killing was unla1;v.ful.; a.Yld 

(3) That the killing was done ~dth a pistol. 

,._ . 
w••:. 

If you find from the cviden~a that the Commonwealth has 

proven beyond a reasonable doubt each of the above •.elGmants 

of the offense as charged, t~en you .shall.:find the defendant 

guilty and fix his punishment at a term of imprisor.msnt for one 

(l) year. 

34 



INSTRUCTION 8 

The defenciant is charged with the cri.L1e of possessing 
:· . ·~ 

a. "sawed-off" shotgu."l in the· commission of a crime of 

violence. The Commonwealth must prove beyond. a rea.5onable:,·. . . 
• ., 0 • • 

.·• . 

doubt that the defend:mt possessed a "satred-off" shotgun 

in the cOiilrlission of the cr.irne of robbery of .;Uan Bain. · 

If you find from tl1~ evidence that tha Con;::lomgealt."l 

has proven beyond a reasonable doubt tha offense as charged, 

then you shall find the defendant guilty and fix his pu.'"lish::lent 

at a tGrm of imprisonment for life or for :J.IIy term. of. not less 

than t~;enty (20) years. 

If you fi:1d the Commomvealth has failed to prove beyond 

a reasonable doubt the offenset ti1en you shall find the defaudant 

not suilty. 
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INSTRUCTION 10 

The defenda:.1.1: is churg~d 'tvith the crice oi capital m1rde:-. 

The ComrJOnwealtn ~sc prove beyond a reasonable doub~ eaCh of . 

the following elet:'.ants of that. crime: 

(l) !bat t:1e defendant killed l~. Jacl< Smith, .Jr.; and 

( 2) That the lulling 'tvas \villl:-ul, deliberate and premedi~ated; 

and 

(3) .That th~ ~lling occ~ed during the co~ssion of 
c).(:. tJ ,.,..J,o..ctk ~;.;:.;1.. ,. .-A 

robbery, ~mile the defendant was armed lvith a deadly weapon 

If you find from the evidence that the Commonwealth has p-roven 

beyond a reasonable doubt each of the above elements of the 

offens~ as charged~ then you shall find the defendant guilty and 

shall not fix the punisl~ent until your verdict has been re~-ned 

and fur.ther :evidence is heard by you. 

If you find the Commonwealth r~s failed to prove any one 

or more of the elements of the offense beyond a reasonable doubt~ 

then you shall find the defendant not guilty of capital murder. 
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lj Il'ISTRVCTION 12 · 

You must not consider any matter that was rejected 

or stricken by the Court. It is not evidence and should be 

disregarded. 

37 

0 lJQ . 



INSTRUCTION 13~A 

In another instruction of the Court, you were 

instructed that in order for the defendant to be found 

guilty of capital murder, the Commonwealth must prove 

beyond a reasonable doubt, among other things, that the 

. murder .. occurred during the commission of robbery. 

The Commonwealth must,_ therefore, prove beyond 
. 

a reasonable doubt each of the following elements of 

rob~ery: 

(l) That the defendant intended to stea~; 

(2} That money and jewelry were taken; 

(3) That the taking was from the owner or 
in his presence; · 

(4} · That the taking was against the will of 
the owner; and 

(5) That the takinq was accomplished by 
violence and bodily harm. 

The work "taken as used in this instruction means 

to lay hold of or seize and the Commonwealth must prove be­

yond a reasonable doubt that defendant did actually seize 

or lay· hold of the money and jewelry. 

If you find that the Commonwealth has failed to 

prove any one or more of the elements of the offense of 

robbery beyond reasonable doubt, then you shall find the 

defendant not guilty of capital murder. 
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INSTRUCTION 13-B 

In another instruction of the Court, you 

heard that in a capital murder case one of the things 

that must be proven by the Co~monwealth is that the 

murder·occurred during the commission of robbery. 

Therefore, if. the murder occurred during an 

attempted r~bbery, you shall not find the'defendant 

guilty of capital murder • 

... 

. . . 

~ . 
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INSTRUCTION 1 

·'"' 

You have convicted the defendant of an. offense vilic:h 

may be punished by death. You must decide vmeth.er the defendant 

shall be sentenced to death or to life imprisonment. Before 

the penalty can be fi:ted at death. the Cotlm)mvealth must: prove 

beyond a r~sonable doubt: at least one of the following alternatives: 

(l) That~ after consideration of his past crhniml 

record, there is a probability that: he ~~uld commit 

crtminal acts of c!olencc t..~: ~d const:l.tuta 4 

continuing serious threat to society; or 

(2) Th3t his conduct in conmttting ~'le offense 'tros 

eutrageously or wantonly vile, horrible or inlnVMn, 

in that it involved torture, depravity of mind o£ 

~~a.vatad battery to the v:tctii:l beyond the minimum. 

necessa-ry to accomplish the a.et of murder. 

I£ you find from the evidence that the Cotmxmwealth has 

proven beyond a reasonable doubt either of t.'le t~ alternatives~ 

then ~ ~fix the punishment of the defendant at death or if 

you believe from all the evidence that the death penalty is __ not:· .. 

jtJ,Stif~ed, .. t~ you shal.~ fix the punishment of the defenda:ct· at 

lifa imprisonment. 

If the Commonweal.th bas failed to prove either altern.ative 

beyond a reasonable doubt~ then you shall fi..~ the .punishment of 

the defendant: at life imprlsomnent:. 40 
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INSTRUCTION 2 

The Court instructs the Jury that when determining the 

punishmen): __ t_o be imposed for a conviction of capital murder, you 

shall -c:·onsider/-the circumstances surrounding the offense, the history 

and--backgroood of~ the defendant, Willie L~oyd Turner, and any other 

facts in mitigation of the offense:-'"·-·-Facts in mitigati.on~.· if proven 

by the evidence, may include, but shalt not be limit'ed to the 

following: 

(1) !he capital felony was committed while the defendant, 

Willie Lloyd Turner, was under the influence of extreme 

(2) 

mental or emotional disturbance; or 

---At the time of the commission of the capital felony, 

the capacity of the defendant, Willie Lloyd Turner, 

to appreciate the criminality of his conduct or to 

conform his conduct to the requirements of law was 

significantly impaired. 
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him; and in considering the punishment to be imposed, his failure to 

testify is not a circumstance which the jury is entitled to consider . 

.... .. 
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INSTRUCTION 4 

Court instructs the jury that in this proceeding, as in 

the-former where you determined the guilt of the defendant, the burden 

is upon the Commonwealth to prove each and every fact required for 

imposition of the death penalty, as set forth in other instructions 

of this Court, by evidence so strong, so clear, and so conclusive 

that there is left in .. ~h_e _minds of the jury n_o r~asonable doubt. 

Where the~ev.i.dence ·is·~- stisG-e?-tible 1~9. two_..i~terpr_etation§ _, one 

consistent with the imposition of the death.perialty, and the ot~~r 

w~_~h~.-~he --i.mpos-itio.n_.c)f life imprisonjnent ~ . y"otifshotild. "riot- adop_t __ 

that-iil:terp:t;etation"" whl.ch is coris~_~_!=e-pt with imposition of the 
·--- ·-- ---·· ··----- ------- -·· -~ de a tli ____ penalty. 

---··----1£·;·--tlierefore, upon a consideration of all the evidence, there 

exists in your minds a reasonable doubt as to any fact or conclusion 

you are required to find before the death penalty may be imposed, you 

shall recommend a sentence of life imprisonment. 
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IIU.INIIlSII OI'I'ICE leo•• eaa.te7a HO,.I'OLJC. VA. 

January 19, .1979 

Richard C. Grizzard 
Commonwea 1 th • s Attorney of Sou.thampton County 
Boykins,. Virginia 23821 

W. R. Savage, III 
Attorney at Law 
P. 0. Box 1876 

FOR YOUR INFORMATION 
Suffolk, Virginia 23434 

Re: Willie L. iur~er 

Dear Mr. Grizzard and Mr. Savage: 

Psychiatric evaluation on Mr. Turner has been completed. I 
interviewed him initially on November 27, 1978, again on 
December 14, 1978, and the final interview was o~ January 11, 
1979. I also interviewed his sister, Esmon ThomP.son, on 
December 21 , 1978·, and psycho 1 ogi ca 1 testing was performed · 
by Dr; Sacks on December 29, 1978. You should already have 
transcripts from all the interviews. If not, please let me· 
know and I will send them to you. I have also rieviewed 
statements made by the witnes~es as the jewelry ~tore, as 
well as the FBI report, Dr. Dmitris's report, and X-ray re-
port of November 2l, 1978. ~ 

; 

I: feel that Mr. Turner is competent to stand trial. On 
January 2, 1979, I expressed to f4r. Grizzard that this was my 
general opinion, but at that time I was not sure whether any 
mental condition could interfere with his ability to use good 
judgement in deciding whether to enter a guilty or an innocent 
plea. One question I raised at this time was the expression 
of an innocent plea in spite of what appears to be over-
whelming evidence against him, and whether there could be any 
delusional basis to his position. After evaluating him on 
J~nu~ r.y 11 , . 1979, and a 1 so after reviewing the psycho 1 ogi ca 1 
testing, he displayed the ability to use good judgement and 
there ~ere no signs of him.taking any delusional ,position in 
negard to his defense. This removed my last question regarding 
competency, and, as a result, I ·see Mr. Turner as· being competent 
to .:t In regard to his mental condition, he shows 
sociopathic tendencies in his interviews, by his history, and 
ln 1S psyc 0 O~i~a1 est1ng. in the first interview he 
showed some mild depressive tendencies which have subsequently 
improved. SOme. of ft1s depress1on was related to his legal 
situat;on. I dori~"t feel that depression is an especially 
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significant problem. I don•t feel it has any legal bearing on either 
·on his competency or any relationship to deciding the question of 
sanity on July 12, 1978. The area in his evaluation which raised · 
the greatest question.was whether any paranoid and/or schizophrenic 
process was present. _There is notfi1ng toglvea~·aefii11"fe-'"proof~C!f 

sch1zophren1a ana{or paranoia although some things inltfie--evaluation 
ra1sed a fe~ quest1ons-,n both of these areas. 

First to address the question of schizophrenia, he did not display 
bizarre emotional affect seen in schizophrenia, was able to use abstract 
reasoning with interpersonal situations, and the psychological testing 
did not show any schizophrenic tendencies. Things in the evaluation 

· ~hi ch raised the ques ti on_o.f_i_cbi zo.pJu:enj .a.in.cliLde.d . .lti.s_lll.s_tQrt-af 
isolating himself, and a history of auditory-hallucinations. One 
cannot make a d1agriosis of schizophrenia from these things alone, although 
the questions could be raised as to whether a latent schizophrenic pro­
cess could be present which would show itself at times of stress. lhe 
patient was very guarded during the Rorschach portion of the psycho­
logical testing. This is a very useful test in evaluating schizophrenia, 
and someone with paranoid and_schizophrenic tendencies might hold back at 
this point for fear of disclosing things about themselves. If he would more freel~ 
have performed.the Rorschach portion of the test,and if this would not 

~
ave shown schizophrenic symptoms, it would have been much more useful 
n ruling out schizophrenia. It does not appear that there is sufficient 
vidence from the evaluation to·· SU.QE_C?rt the presence of even a lat_e!lt 
chizophren1c process. Probably a few psychiatrists would diagnose rtr. 
urner as naving latent schizophrenia, but I feel that the great majority 

would not. He did not display any gross distortions of reality, and 
usualJyeven with latent schizophrenia one would tend to see more symptoms 
by the age of thirty-three. · 

The next question was· in rega·rds to paranoia. ·Paranoia can be seen with 
schizophrenia, or it can be separate. His initial interview and the . 
history from the··sister gave quite a bit of information which gave some 
weight towards considering the presence of a paranoid condition. It-rs; 
clear and very apparent that Mr. lurner is a ve~suspicious person, but 
the question in his evaluation was if this goes to the point of paranoia. 
Things in the interview which gave some weight towards the direction of 

?P.arano1a included - hear1ng voices calling his name, Teer1ng that something 
""·1s plotted agafnst hTm, a fee1Tri9fhat-f'ie lS be1ng watched and follo\'led 7 

d"-fo scared and susp1c.1ous feelin~, difficulty trusting_Q_eopl_g, _feeling that 
.~o! he can predic~ the future, a tendency to use denial_io blocK_o~t jnto~~Cqbje 

· r:>#~),.. thoughts, spells.1n \'1h1ch hereeTS''eyu,•t----e-xplosfve--tendehcies;-his~--T"eel-
pr v~· ing~ ~f:gr~~dio~i~Y i~ regards to losing his job at the barber shop, a 

jJ/-'JGJ../) 1or.J. ~ . ~~~eng .to see thi!l_9~~:9_ijt-af·-~h~~-cgrn~r .QL~)~-e~_e, nfg~_~ma-r~s_jus-~ before 
,_t>~ gomg to sleep, a suspicion reg~rdi'!9 .th~.J!I~dic_i!_~}_Qn_.l.Pr.~~c;:r_l_~e~.-f~~i~ 
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the fa t thesesuspicious tendencies improved after being treated 
wtih ellari , his recent behavior of sitting on a sofa holding a gun 
and Klss and caressing and talking to it, his tendency to show 
strange behavior when under the influence of alcohol, his tendency to 
say that he was God and pretend that he was God to people, his feeling 
that people didn•t like him and werejealous of him eventhough there was 
evidence to prove that that wasn•t so, a feeling that his food in 

I prison was being poisoned, a feeling that he would be dead before he 
.(., left jail, an excessive preoccupation with control, and a preoccupation 

regarding homosexual assault. The preoccupation regarding homosexual 
assault may be related more to conditions in prison rather than paranoid 
makeup. Psychological testing did not show any paranoid tendencies, 
but instead showed him to be a very suspicious and calculating person 
without displaying any delusional quality in suspiciousness.. I feel 
it is possible that Mr. Turner could show some ·paranoid symptoms at 
~imes of stress but the'~ m1ght not be eresent at other t1mes when he 
was under-a lesser degree of str~ When there is a lesser amount or stress, he may just appear to be highly suspicious, but not paranoid. 
Even at times of stress when he might display paranoid tendencies, there 
does not appear to be times when he· has ever shown what we call a 
paranoid psychosis. He has always been aware that the voices were his 
imagination, and it is not clear that he has ever clung to any delusional 
systems. 

·~;rDJLagnostically, I.see Mr. Turner as having an antisocial personalitl with 
(_\ a tendency to show parano1d tenaenc1e~ at t1mes of stress. 

On July 12, 1978, there is no history to support that any unusual events 
happened that day to adversely effect Mr. Turner. It does appear that 
in the weeks prior to this time he had shown some tendencies towards re­
gression. He did lose his .job, was accused of assaulting a baby, was 
aggressive towards his girlfriend, police were ca11ed in because of his 
violent behavior, and he was. upset about financial pressures. Ibis 
could have layed the groundwork for some degree of regressign - gossibly 
tne development of some parano1d tendenc1es, however; there is no 
evidence to support the presence of any psychotic behavior at this time. 
From reading the description of his behav1or dur1ng the robbery, fie did 
not make any statements which sounded psychotic. The policeman entering 
and announcing that the silent alarm had been set off did not result in 
an 1mmediate impulsiveness on the part of Mr. Turner. one=must consider 
the question o ~rres1sti !e 1mpu se 1n e s oo 1ng that he was obviously 
angr.y after he real1zed h L • ent alanm had been set. He did not 
react to this immediately. He methodically continued the robber.y, and then 
committed the murder. I spoke with Dr. Sacks about.this point, and there 
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was no proof to support the presence of an irresistible impulse causing 
the murder. The question could be raised as to whether or not l·1r. 
Turner became acutely psychotic when he realized the silent alarm had 
been sounded, but I did not read statements from any. of the witnesses 
which supported presence of an acute psychotic episodenor did Mr. 
Turner give me any history which would have supported the presence of 
an acute psychotic episode. It is, therefore, my impression that Mr. 
Turner may have had some paranoid tendencies on July 12, 197B;-a~he 

has been under some st~over tije revious few weeks, but I do not 
reel he was s chotic nor do I feel that he re irrestible 
impulse at the time of the murder. e arano1 tendencfes may ave\ ~ ~· 
had some impact on his behavior, but I do no · o the degree) 
where he would be unable to tell right from wrong or to maintain contact 
with reality or to prevent the manifestation of any irrestible impulse • 

. 
I feel continued treatment with Mellaril woul-d be of benefit to him as 
it seems to have helped him since e e evaluation was in.itiated. 
Enclosed are copies· of pages from the American Psychiatric Association 
Diagnostic Manual which described some of the conditions I h~ve made 
references to. 

Robert C. Bransfield, M.D. 

47 



ASSIGNMENTS OF ERROR OF APPELLANT 
PURSUANT TO RULE 5:20 

1. Pretrial publicity of subject case and another sensational 

murder required that subject case be continued. 

2. The jury should have been sequestered throughout entire 

trial. 

3. The jury should have been sequestered after the first 

stage of trial and during all portions of the second stage. 

4 •. The voir dire should have been conducted by the attorneys, 

together with the Court, and each member of the jury panel 

should have been examined individually, rather .than in 

groups of five. 

5. In the alternative, and without waiving the foregoing assign­

ment of error, each member of the jury panel who required 

further examination should have been examined outside the 

presence of the other members of the jury panel. 

6. The Court's asking the members of the jury panel questions 

designed to determine whether .or not they had an absolute 

predisposition against the death penalty was·error. 

7. In the alternative, and without waiving the above assign­

ment of error, the Court should have asked all the·questions 

on voir dire proposed by defendant. 

8. The Court should have granted defendant's motion for mis­

trial based on the statement of juror, Cosby Ke·llam, on 

the voir dire. 
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9. The Court should not have allowed Mrs. Nina Depalo to be 

seated as a member of the jury· panel after discovering 

that she had been the victim of a kidnapping. 

10. The Court should not have struck from ~~e jury panel, 

Samuel Cypress, who was not absolutely predisposed against 

the death penalty. 

11. The Virginia death penalty statute is facially un.constitu­

tional, and death penalty statutes in general,·including 

that in Virginia, are unconstitutional as applied. 

12 •• The Court erred in allowing the. Commonwealth's witness, 

Judith R. Cosby, to make certain prejudicial and inadmissi-

ble statements. 

13. The Court erred in admitting into evidence the victim's 

block-stained shirt and undershirt. · (Exhibit 8) 

14. The Court erred in admitting into evidence three photo-

graphs of the victim's wounds. (Exhibits 10, 11 and 12) 

15. The Court erred in not allowing defendant to question the 

Commonwealth's witness, Officer Alan D. Bain, Jr., on 

City of Franklin police procedures. 

16. The Court erred in admitting into evidence a. photograph of 

the bullet-hole in the victim's. store building. (Exhibit 16) · 

17. The Court erred in refusing to. strike the Commonwealth 's 

evidence as to the capital murder indictment of murder during 

the commission of robbery and dismiss that charge because 

the robbery was not proven. 
,. .. 
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18. The Court erred in granting instruction 1, which is not 

a proper statement of the law on reasonable doubt. 

19. The Court erred in refusing to grant instructions lA, 

lB, lC, lD, lE, 13A, and 13B offered by defendant. 

20. The Court committed error in its answer to the jury as to 

what the term "capital murder" means. 

21. The Court erred in refusing to grant defendant's motion 

for a mistrial after the first stage of the proceedings 

.because of the newspaper publicity related to the trial. 

22. • The Court erred in refusing to allow Dr. Robert Bransfield 

to testify that he did not find defendant legally insane 

or under the influence of an irresistible impulse. 

23. The Court erred in refusing to admit Dr. Robert Bransfield's 

letter report of January 19th, 1979. 

24. The Court erred in refusing to instruct the jury as to the 

presumption against the death penalty. 

25. The Court erred in refusing to strike from consideration of 

the jury the sentence of death .on the ground of "atrocious­

ness". 

26. The Court erred in refusing to set aside the verdicts of 

the jury convicting defendant of capital murder, and the 

use of a firear.m in the commission of murder, in that the 

use of a firearm in the commission of murder is an essential 

element of the capital murder charged. 

27. The Court erred in entering judgment on the jury's verdict 
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of death because the crime was not "atrocious" and there 

was no likelihood that defendant would be a threat to 

s~ci~ty in the future. 

· 28. The sentence of the jury and·the Court was imposed under 

the influence of passion, prejudice and/or the possibility 

that defendant would harm a jail inmate if allowed to live 

in jail or a citizen, if released. 

29. The sentence of the jury and the Court was excessive. 

30. The sentence of the jury and the Court was disproportion­

• ate to the penalty imposed in similar cases. 

Respectfully submitted, 

WILLIE LLOYD TURNER 

By 

Thomas L. Woc~ward, Jr. 
153 East Washington Street 
Suffolk, Virginia 23434 

. Of Counsel 

William R. Savage, III 
Glasscock, Gardy and Savage 
Fourth Floor National Bank Building 
Suffolk, Virginia 23434 

Counsel for Appellant 
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('rt. reporter was swam.) 

THE comrt: All zolght, patlemea. 

Mr. Sa118p. 

Ill. SAVAGE: If Yam: Jbaar: please, aa tile 

eo.t laaa~•, t!Jere was a racher vloleDC and 

haftaibla aJZ'der fa Zua1. &be ana of Saatbamptca/ 

Iale of Wlgbc COUDty, aacl thac aa:dft was widely 

covezecl Ia tbe DeW8p&pu ovez- here :f.D the editic 

of tbe Vttaiaian-Piloc, as wll •• ~be verdicc m 
t:be .J!aay Smith caae, which •• aaoebe~: Suffolk 

baaiclcle ca .. , aDCI, for tha~ naaCD, w. ask that 

thf.l matter be caatf.Daed tmtU tblap baw bad a 

cbaace to cool dGI1a, aad w would submit tbese 

alleptt.aa ira auppoze of tba& waot1ca. 

~- caau: *· C&'lzaa~:d, do yaa baw aay 

MR. QJlJUARD: May it pleaae tbe Couzt, 1f 

,_ wie co ~ a caea uae11 sucb tia as tbfte is 

ao uta. cm-it.'tecl, yea waa14 aever 10 to cauzt. 

I clcla'c tbiDk tlac would baw u7 beari.aa aa the 

•Y tz. jaxy would feel ia thf.l pad:f.culaJ: caae. 

TJB COIJ&'J:: All J:i&l*, au. I'm golD& Co 

file tbde ill ct. raca&'d. I'm ao!Ds to ovenule 

~ maetaa act aoca ~ ezceptiaa iA the ncard. 

MR. SAVACE: AC tb1a pomt • ..Judp, w wculcl 
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IDO\fe thac ac all stages of this trial after the 

jtU7 is selected tbat the panel be sequestered all 

day duJ:ms all recesses, dw:ias the DN~l periods 

and ac Digb~, begilmlng wi&b tbeir selectica this 

810miD& ua.til thla aial 18 campleted. We !mow 

tbat Cbfte baa beeD aaotbar capital 'D'Urder case on 

the Eaatem Shore -- tbe MaaGII case. We lcrlow tbat 

baa been widely discuasecl throughout the Shore. 

We laaow tbat tbe people aa tbe Shore ue aware tbat 

th:l.s case f.& be ills cried bere tactay, aad we think 

1C would be 1D Cbe beat lratenat of tha defeadanc 

1f tbe juzy be 'removed freD tbe paeral populatioa 

uat:11 the7 have aade tbei: awazrcl; tbat the)' be 

zemowed &ca the 1aflueace of felly IIDd &ieada 

aacl people ataadlng az:OUDd wbo would offeza their 

opmtaa. We aak the sequeateriD& of the j\ay 

tbzougbaae tbla tztial. 

MR. GRIZZARD: May it pleaae tbe CouJ:t, of 

ccuzae. apit:a. tba Cc:lalarwaldl takea the poaiticD 

thee the eo.c caa adequatel7 iutzucc the juzy as 

to tbaiz' du&lea 8llCl wbat Cbe7 are supposed to do 

~1D& cba ~lal of a case; 1:0 nfmia from the 

Z'eacllng of a.ewapapen • waccbiaS TV or d1scuas1Da « 

laCda& Cba cue ba cliscusaed with any member of 

the juzy oc iA b.1a presence. Raw. I dd.Dk tbat 
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waald be aufficieat:. If ae~~~~tldaa would care up, 

thea the caart call proparl7 mle aa 1e at the 

~ope~ cme. In aCDe ather cases, tbls lsaua bas 

beea nlaed dwi1l& tzkl. I daD • t aee then fa 

aa7 IDedfate aeceuity ac t:b!a t:!me to OJ:der 

a8f(UesteriDa of tbe jm:,. 

TJJ& muta:: All ~i&hC1 &eQtl8118a. I'ra SOI.Ds 

to owuule yom: 110tiaD at: thi8 tiae 8lld Dote ,._. 

eacepCiGB. 

MR. SAVAGB: JUclp, at Chis time, Cban !a 

aa, acld1tiaall1 D~Kte~ of tbe pbotozmpba. We dca1 t 

laa• wbat: pbotopapha be iACellds to iDC%adace. We 

baw aea cae pboto&Apb alaariDa tbe place vbel:e 

Cbe vt.c:cta .. 17f.Ds aa,_ecll7 wbea ba ,.. shoe. 

lata.~ aory pbotopaph. 111a Cou•• ... ldl baa aoe 

lladt.catecl wbetber m: D-* tbac pbatopaph will be 

a~tecl. If ic ia, w illtend to object co tbac ca 

t:ba baaia of t11a lar&&MP Cba1:1 a caataiaed ia all 

of ca.se capital caaee. It:'a caaca!Decl ia tbe wa,. 
cue -.zte thac photopapla 11118 aot reallJ relavlmt. 

xc•a aoc nltMIDC ualesa Chan 1a aCDe quescic:D 

alt..c ~aeclltaclar&, vla1ch is Faltabl7 aot: 1D 1:h1a 

cue, wb1ch than !a aee queaclaa abcuc the 

aaaoct.Giaaaeea of the uiat, wbkll ls na11y -* !a 

thla case. All tbe evideace aDd all the fact:a, all 
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tbe elemeaca of proof needed by the C.urcDWalth 
I 

can be established by tbe witnesses in this uurd&T. I 

Ua.llke tbe ocbezoa • there were four eyewitnesses to 

tbe act:. !ben woa • t be aa7 problem eatabliahtq 

vbac bappeaecl ad exactly how lt did bappea. %be 

pba&oampba ahcM!ag a blood7 seeD& or a DUde body 

J:iddled with bullet holes will caly serve to 

iDfJ.a. tbe juzy and adds DoChiq to the proof of 

the Cc• mwaltb. If those pboeosrapba are offenc:l 

ve waul4 aalc that they be acluded. 

%ben is also tt. matte% of the slcetch 

pZ'apancl by 8ll office~ of tile pollca force • aot to 

scale, obriawll7 cl1a&ol.1:ec11 abviausl7 offez:iag u 

uanaUa&ic view of cbe eceaa of tba c~taa • aacl we 

weald aove tha~ tbat aot:•to-ecale stceech be 

ezaluctecl a lao. 

Ill. GRl'ZZAID: If 1t pleaae tbe Cou%C, tba 

C+ aawalth wauld DoC oUer the sketch iato 

co testify. tile Ct:IJ oatMalth does lDtead. to offer 

pboeosrapbs ac ttaa~ t1me abalrt.aa tbe bocly of 

.... Saith. 1 have DOC 88ell tba phoCogatpba. I 

baw beeR uaable to pt thaD &aa D&t. PJ:easwalla. 

I will aoe see t1aa aac11 toda7. I would auaesc 

co tbe ~c that befon the eaazt rules aa tbac 

Donn, Graham &.. Associates 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH, VIRGINIA 

55 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

6 

pa~:t:1ct&1at: poiat: t:tac we wale urattl the pbotogmpba 

an available f= the Caart • a iDapec:tiGD 81IC1 fat: i 
i 
I 

1Dapect:iaD by defease cauasel aa.cl tba Caraaawealdl~ 

AttozMJ. 

Aa to the ott.s' pbotopapb, ill pa¥C1culft' 

Cbat HI-. Sawga f.& ~efeniq to ahawia& the locat 

of tba bloacl :lD the baild1D1, at this tise, I 

ot: aoe; bu~, ia onar cbat tt. caun 1111)' properly 

be awaze of 1&1 f.f I do mteacl to offer 1C latu CD 

!a Cba tzial, 1 will advise tba Caart ad defeaae 

eota~el befse I do so. 

DB CCIJU 1 All riabt. au. W8 will lave to 

•!& aacu • aee the pll:tane of the Heclical 

""'mtllft befoa 1 zu1e aa lC. Yoa c:a •kll yaa 

matiaa ae tba& cs.e to aclucle ct.. if yaa so 

cbooae. 

111.. SAVAGE: ~ pJ:ima:y ccmcem, Juqe., Ia 

Cbat: • aot: lave to •fra tbe 110Cica iD cba pnseace 

of the J-=7 1D &t. neac tbat tba .oeiall of. tt. 

CcJ aaueal.Ch is &nated to a~ tbe pbotoa;mph. 

XC waaU jwt •arve to dmw a~t:eat1ca. 

1t: ouc of tbe pnaeac:e of the JUI7. 

MR. GIJZZABD: I woalcl advise the ec-t &Dd 
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defense counsel be!ore I deci~a. 

THE COURT: He will do that so you won • t 

ha.ve to do it before the jury. 

All right, gentlemen. tlhat else do you 

have? 

MR. WOODWARD: Your Honor, on behalf of the 

defendant, we ~ld also move to dismiss the 

indictment against him which alleges what is 

commonly known as capital murder, in that the death 

penalty itself is unconstitutional in its 

application and constitutes cruel and unusual 

pUDisbment, in violation of Amendments 8 and 14 to 

the Constitution of the United States; and, further 

to the Constitution of the Commonwealth of Virginia. 

there are tvo arguments which are raised as 

far as constitutionality of the death penalcy, aa 

such, in Virginia, and one ia the facial 
I 

constitutionality which I have just spoken to. The I 

second is the constitutionality as it is applied. 

In Virginia, this point has been raised. previously 

before the Supreme Court in Waye v. Commonwealt~. 

The Commonwealtb Attorney has unilaterally stated 

what is the unbridled discretion in determining 

those persons who will stand trial and face the 

penalty of death and those persona who will face 
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tz'ial with the peulty of 1Acucemt:1al. 

1 waalcl pomt oue to the CouJ:C tbat ycM, as I 

ea. Coaa:C, ad Mr. Ckizarct. as Cme"CClW841th 

Aa:omey. widda tba laa& aevea1 DIGiltbs have tzied 

a caae fa S.atbasptca CoaDt7. the .._ cOUD&y whez'e 

tlaia ,.rtkala~ offeaae azose • 1ll which a aeon 

clan waa slaia with a·~ ill the ccaaiaa1GD of 

a nbllez7. Ill t:ba1: pa~t1c11lazr caae • tbe 

C •' halllll81th Actor:t~ey chose DOC to ask far the 

bU tatea~iaa co ask f« tbe death peaalty. Of 

caune. tbac leaves him aa tba aldaate ubltu of 

tt.e penau. Bll rill deeUe wbo will face the 

-.e~a peaale7 ad tbole wbo wU1 aoc. 

fte ctea&h peaalcy fa Viqfa!a also 

pecaliul7 alllas& f.s . \1DCCIUICimt:icaul1. lC seta 

foRb tba detendaa&iaa of tbose wbo vUl receive 

clae peaale7 of deaeh. a aapzM~Saaaa at:aat.1azad. 

.... 'llqiaia is aae of fa17 t!IEae statu which baa 

Clda pac1cn&Ja ataiMIIIri. BeaWee Vizafata, OD17 

Cbe St:acea of Waabiqt:GD ad Taaa. !he daapftaJa• 

aua at.adllzcl caactaa Ia awsrubst paezal laaauase 
tt.& .a wlao Sa cbszpd aad faces tha peaa~ of · 

cleatla •7 be ao aeateaced 1f tha jUJ:7 decWee or U 

Cbe c:auzt decidaa witbauc a jm:.y thac Jd.a coat:.imsed 
---- ·---
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society. 

9 

Obvtaasly • when oae is asked to make tbat 

detemtutiall, 1t 1a 11011C clifficult for b1m to do 

ao, f• be --~ do wlat 110 118D. caa do aDd eha1: 18 

pncUc~ tbl f~un, aad w s\lbmit to you tba& it la 

aacau&itutioa•l to baw auch a vague and az-bf.Uaz-y 

stalldaza •• daa.&eZ'OWJ aa Vl:giDia aces bave. I'm 

awaze tbat t11a Supz'ema Caurt: baa addressed tbat. 

,UC!cular qaestiall iD Michael !t!mell Smith v, 

C@lli ... J.th, vldch is %epOEtecl !a 209 va. 4SS• ancl 

tllac penicular opillial cites the VaJ.ted States 

sa,c .. eaart case o1 ,Ju;rels y. T!l!!• nat's 

npcsca4 !a 428 Uaitecl States Bepol'ta, Pa&e 262 • 

dec1r!ecl ia 1976. 0. poill~ Ja tlat &ora 1976 UDtU 

tbe eDtl of 1979, the appllcatioa. of atat:utea aueh 

as Vlqlaia, Tesas aad W.bJ.aaCca. lt baa pt:ovea 

tha~ tbe appUcat:loft of tlsat: opuatea DOt aaly ca 

a la&fcal buia but: opeates. naUy, ca a basis 

wiW:Il alii c!oea 1101: bhe; tbac f.s • to pndlc:'t the 

future, ~ tbaa wlac •:r haw occuzred In the 

paac. 

We wauld fm:ehu ••1 to the Cam:C tbat ~­

cteatb peaal&y 01' capital 11&11'~ statute which· 

appUea tt. death. peaalcy aa altmate paniahtreDt ia 

Donn, Graham &. Associates 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH. VIRGINIA 

59 



I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
..... 

25 

10 

UD£oaa~1tu~1CXY'l 111 'tbac ita applicaCloa in varicaa 

ataees which lew adapt:ed Vnieed States Supreme 

Court appUed•Cype statutes tbat. those who ue of 

af.a.at:ity races auch as the clefeadarat :Ia this case; 

tbaae wbo •Y suffer !:CD othel- dfubUit:les by 

nee such aa Chicanos , fc elr)ll'mple, have been 

4laFopc&tiaaately aentenced to death because of 

their race; and, furtber • ~he mea of the victim as 

stucliecl at: llortbeastem VAivenlty 111 BastOD baa 

beea. ahma. We have those iD greater detail and we 

wauld ask tt. Cam:t to allOif us to subad.t tbam 

s\lbaeqaeaUy • 

1 Wlllld :lncllcat:e tbac ta aad~ial to tba ~~ 

of the defen.taa~ iD a pazdculu case, tt. zace of 

tla 'Vict:ta baa a anat deal to do with --~ he 

1:eceivea tba death peaalt:J' OJ: DOt. !base stud:lea 

which bava beea caaducCed ia a number of states sea 

bt iDdlcate that: ill casea when tbe victim. aa m 

tbia caae. 18 wbita tba& a 4upzapar:tialata m'l'ber 

of def..tats are aellteacad to death; that wblan 

tile vlct:ia is of a BdDoJ:1ty sr:oup. auch as a black, 

thea V£7 aeld&D 1a tile death peaalt:y appliecl aad, 

Sa ita appU.t:iaa, w state to ,.,a tba& tba 

CCXIII'tiheialality of the death peaalcy :1.8 serloualy 

qaeat:!aaacl aacl we submit to )'011 Cbat: 1D. its 
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app11cat1mt it: is uncoaatituCiaaaUy applied and 

la vlolatiw of the applicable secticll of the 

Vaited States CGastitutim and tbe Cecatitutiaa of 

the Cuwcawalth of Vf.qf.Qia. CUI: mat:ica. 

~. ls to dladsa tba tadictaaa~ cblqina 

capital l!l~Zder a;aiaa~ tile c!efeadanc in this case. 

-. CIIZZABD: Yom: Ban«, without sof.na 

!Dto a left&thy debate or U&'ll•llt aa np1:ds the 

IIIOCiaat eveE,chfAs tbat ~ • Woodward bts put bef=e 

tbl Ccnlft baa beec nled 011 b7 the Supr:eae Ccur:t of 

Cha State of V1qlala aad !as been CtJmed doua. by 

tbat Cotlrt. The GDly t:b1ng he brtags up aev toclay 

!a aaa. npol.1: be !adkates fzaa Jorthuastem 4rld 

otbezo • ._eea iadicat!D& 1 t:JdDk bia stateraellt: ,.. • I 

~ tbe cleath peaalty W8 iraflJ.cted CD the baala 

of nee. 1 t:bmk yaa'n cakma ftgm:as ad taldas 

tllea out ~ cCIIteat aac.t tha~ is aac evideace aa 

auch fa ~ p£&1calaS' ua~tu. lt:'a DOC fttr this 

Cola:& t:o cauU.. Ia VksJDia' X t:b:fnJc ,_ would I 

-.. Co tat. 1& • tt. C88e8 ill Vtqtaf.a. I law 

aat 1ookacl a tball co bnak ..._ who 1a ca Dea'th 

a. ill \'SqiiWl aacl wbet:be~ the rictf.ma an white 

s black• buC I tbmk tba atatm:a m ~ 1a 

pcecy clear tla& 11: cloeaa'c say w•Cber 11: 'tiU a 

black mEIIl e white IIIIa who sot ldlled =- a black 
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oc white aa. who was tbe pupetratac of the c:Da. 

The atat:at:a states cartam ~equiaitea thac have 

to bema: befon the death penalty is tsnpcsed. 

nac atatuee Is coaatf.tuttaaal aad has beea. sec so · 

by Cba atace. 

a. WOOWABD: Die ataeeamt: that 1 1Eilde 

raaudiD& the diapt:opocCicaate applicaticxl of the 

deat:b peaalt:)' Ia baaed ca a abfd7 wbkh$ again, I 

waaW acaee t:Ja~ we wauld Uice to submit: 

subaeftuea,tlJ. We wauld Uke ~. Cri.zzamS to see it 

aacl it: 1188 pnpazed by B«tlalatem 1'JD1waf.ty, ~ 

~tam. 

D. G81ZZAID: Excasa •• 

It ...... ,... tba1:e wWa 

t:ba We& eta& tile I8C8 of daB vi&t:ia hadfcatea 

di&Phi'C*tl.at:e appUaa&lcll of tbe death peaalty • 

aot: -'J' iD .. acaee. bat: 1a a mm•ta of at:atea 

trlllu:e tboaa at:adilla bne boea ccaduct:ect. 1 do aot 

tcaw of. • .. laaow'edae tile mea of tt. vf.cta. ill 

'flqfaia ._ ~ ta4 4afea.claata seatoaced to death. 

!lien aa, l beUeve, aewa caa• a~ am: death 

peaal~ acat:ata ,.. ~. HJ URdm:atlllldtag is 

tlat au t:Mae vkt:itla an white aad ce~illly • 

tnals lave beeD ccdacted a!aca tat V!:q!a1a .• \ 
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blacks being killed, so our contention is the 

application is disproportionate because of the 

race of the victim and, therefore, tbat denies 

13 

equal protection and due process to the defendant. 

~hat is the asserticm of the Nortbeas tern 

University study and it's our assertion before you. 

We would certainly be remiss, however, if we did 

not state to the Court but for that point, 

Mr. Grizzard •... (unintelligible) 

'rhe other points that we have raised have 

been either directly ruled upon by our Supreme 

Court or at least laterally spoken to by that Court 

Certa1nly always favorable for the Ccmnonwealth as 

he has indicated. 

TlB COlJB%: Well, gentlemen, of course, cxu: 

Supreme Court bas ruled on this question in 

practically every ·case gone up and they have 

clearly stated tbat the Virginia statute was 

cODStitutioaal. and I so rule at this t1llle and note 

your exception ta the record. 

Mil. WOODWABD: Your Honor, may we preserve 

the right to submit that study? 

'rBB COUKr: You can submit any study you 

desire and I will file it as part of ·the record. 

MB..GRIZZABD: A 
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Ml:. Woodward. be fare -lt' a subaitted 111 the 

pe8ellce of tbe jUI:)', I tbiak be ahould slDiiC lC 

to tba Coct for: argumeDt aad cliacuaaiGD outside 

tbe pnaeace of tla JU1:7. 

14 

HR. WOODWUD: Ve clca't: IAtead co subalt: it. 

befon the ju2:J. 

TIJB CCJIJKrz U WGil1t. be a aactu takell up 

befon Cba JUZJ'. We 'n taltdDs ab~ matte~:a of 

1tL 11)0DfAI1): Queatim of law. tbac's f= 

CJia Coai:C to decide. 

%JIB cxmtr: All ~!abC. 81DC1emea. WbaC 

otbe~: qaes~iau do yaa bave ac cbia ~~ 

a. 'iOODfAIDa J'udp, • bave a msmbe7: of 

.-.aiaas caacemiDa tbe vcd.Z' cUze of tba JUZ7 

wld.cb f.a to be ccaductecl aab8equeat:ly • aoe aalJ as 

to tM pncecluza wldch 1a to be used• baC Cbll 

fPI8Sti•• vblcb am to be .-apellllded. I dca1t 1a:aa. 

vlleCbal: Cbe Coar:C visbu ca. dltfeadllac co be 

a:zaiped aacl t:blla Jaw as ..- oa- st:aeeaeata 

c.aceaaiq tt.c • wbeehs ,_ ..u pnfel: cJat: w 

do ao ac thia t:Jae. 

~ COUKr: YGII all& pnceeclllGII 1f )'Gil 80 

cbaan. 
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15 
previously indicated to us tn response to our 

inquiry that: it would conduct the voir dire of the 

jury and tha manner in ~~hich it would conduct the 

voir dire is that it would take the jurors five at 

a time -- potential jurors -- making certain 

inquiries of them. !fr. Savage would speak, if he 

may. to the inquiries which ve 're talking a~out . 

My concern at this point is that as we have asked 

previously that: the Court reconsider it:s previous 

statement to us and allow counsel to conduct the 

voir dire with the Co~, and I cite to the Court 

Section 8.01-358 of the Code of Virginia, and that 

states in part that the Court and counsel for 

either party may eonduct voir dire. ~ow, it's 

stated 1n the conjunctive and not the disjunctive. 

We certainly don't contend ehat: the Court has no 

right: to conduct vir dira. The Bemearly (phonies) 

case also says that we should have the right to 

exam:ina potential juro~s. In death penalty caaes, 

you have peculiar questions which are asked. We 

would concede if it were a question who is kin by 

blood or marriage to the defendant or questions of 

that nature, if the answer ia readily known to the 

potential jurors, there is no legitimate reason for 

counsel to make the examination. In this case, 
... 
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thoaaft, - ~- Uldas ... w .. of people uldcb 

na117 pc._ tbafz aca1 aa.1 e~ae·•s thafz faalbs 

.. Co - ieatll peaatty. 

fa tilt ac281t_.17 S'l ttferd; *• fa addt.tf.- t:o 

tlla&, w ccar.eact w shaalcl be •Ua•d t:o tncpdza of 

tlllll whact.c _. t.1f.ew8 tbiC t:t. death peaall:y 

.... w M tar••• a_, CUfl ._ wmrdez is ta. 

-- ....... • libw f.t s. fa C1da ....... Ita 

Wt.ca..a •Uepa• ._.._. Ia ct. c...SUS. G! a 

c .... , - •tt~ac _, c,. of ..... wldda, of 

••••• ta a •Sawful k!USaa. u tba ec.n ... w 
........... 1 ..... ,.. law ,..,_.17 .. ... 
Gl:ller d8M deaiciMI liMe ella e• II.. tl al ._. 

dciCI& ,...1:7 atacace .. ..._1 --.u Said&. ta 

........ -1 .. botl& c . ~~-·•tell ·~ 
llllfl lef8D11e G'IMII Tel -. ~ ef jurau ..S Sa 

• lllpltl c..c ~- f!ad .... *· .... 
.... llaaU..ta-. .............. ~ 

J .. 'b•• pnpa11d ..-u.. wldal& alt..-ed dJa 
. "' - .. ,.._, .u .. ct &t&e ec.rc .... ,..ety to 

'·., · .. 
.... ~ fl ....... - ..... C1IIC J111• alt8aW .. 

ta au tt. .... , t11a ••• wklrll law ..._ 
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decided sf.nce the ameadmellc of the death peaalty 

statue., wbn:ewz then is a quest1al of tbe 

suitability of a jUror ar the exclasua of a juror. 

cha su,nme CouEt: m this part.icuJ.u opioiat bas 

a1•18 iadicated, as I asauaa .a tbe fact:, that 

caaraael ill acklit!al to the CO\'D:'t f.Dquired of the 

jur:or. .,. , we COiltend that tbe Supnu:e Coart m 

that: atatmneat: is g1v1Dg aPFoval to that: as a 

uethad to detemiae wheebar jUroz:s -- potential 

j-uxou naUy ue suited to sene. UbeD yas ask 

... .,. wbat Ida fee1Sap are ca tba death peaalty 

_. wbatl1.u be baa an autarr.atic objectiaa to 11:, 

dJaa JG~'n ufdq aa tadlvidual clinct:l7 apia 

wllat:'a fa his baa:t.• becauae 1~'• a ~serious 

flUSd.aa aad lC • • aot oae tbac people lave a ready 

8IIS1iller far. Wbm theJ aslc them ue tbey IdA by 

blaad GC tl8ft:ia.let they say DO. It requUea 110 

tlaoupc. It nq&ti1:e8 DO p!:abiDa of Grae 18 fmte% 

feetlap whacaoevu. l 

.... tile ea-t t.ut:end& t ... JG'I lave f.ud1c:a, 
to u • eo taka ff.w at a t:tme 81ld ask thcee five 

c:eRa!D CJ'I8fltiaw 8lbl, 1 admd.c to the Coaz1:. ct.u 

tbraup a,uieace I'• sure the eo.t bas foaad 

&t.c j...-a vt.U sit aa4 make ao atateaeDt: 

wbat:a08Vft' ualeu asked directly. I caD :ecall the 
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11tatt. ta SutrC~lk -=a u., aaw eewal. "Do 

,_ -.. tbe ~ 1.:: tid& cueftl ADcS. fBU,, 

- fCI&DI -= = -- • rictm. bat - .. tlm:a 

..S U.tar ;.a ae tbe C..:& Ct11Tkwcl MDI. 1 ._ co 

eta Coad ttat: taw t:acc.• ClaiElN _. da .. ~ll 

!a 'ndte..a a S'm1t!l M4 tblle .- cas. .-. 

ltal lupc11 I CoiiR baa talJw. Dale tiD -...laJa of 

Junz•• !a eo ,... eaeJa petmda1 Jwcc mcs~.Y~. .. ~ 

... co .... llaf: j8a: ., ...... to ...... 

"'*Ia -. ....,... .. to Ida. rsae o1 au, the 

............... ., ... c:c..c ......... of 

au, ca. .... d .. •tell an ..,...~c~ec~ 11Jt CCM~~nl 

,_ tba ~. Mt1a ella CG Rl ••lila 6tetrs., Mt1 

nlqa .. • C. 0811d.a 'lUISICI•s wlirkla • ua -

.... ia • .....,.,_- .. - .... f .. wldcla-

at&t* aa. '* lf a jtarsJ tacUqt• •Jatac• • 
.,. ..... fzatpeatS.,. t:o ... .-&t. .. 

·"- .-&r Sa ............ Sa ,.. ..... 

~-. ... fat:ecl br ...... will& &be fetaJSnp 

of tba Janca am atace • ... W to ... ,.. 

affS..UvalJ' ...... liwly ..... Ia ........ .. 

u ....... .... 
z ladaifate Hr. •tn~~rct'• ........ .. •• 

81daa to 1a7 I.Ot-3SI Ia. dfac:ftlt-1:7; Cblt: U 
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al1018 the eo=t: and allows catmael -- says •'mflyu 

aacl cace tc sa.ya uay tbm it' a up to the Com:t b) 

decide. 1 submit to you that: the fatent of tbe 

Z.sialature ira ttat: particular statute ,.. to leave 

tba cU.acnttaa of vo11: din aaaiaad.ca to caunsal 

8IUl U caaDSel elected to D8laa ezam1naCica tbea 1t 

has the right to do so, othezwise• Sectica 8.01-358
1 

1a aeaa!ns1eas. If tbe CcRu:t C8lt say, ''raa 11811t to 

c!o itt I'm DO~ SOf.Ds to laC 7ou do 1t, n theA 358 

baa llO 11811DIDS or ao l wauld submiC to ycm. 

*· Cdulu:d :1a soma to say IIIla 3A:20 of tile 

IDles of tbe Sapnma CcJart atatea spec1f1cally that 

tbe CaaR 1a the aae tba& c:aatzaola tbl sttuadA:a, 

buC eta za1e of the Supnaa Court fails whea it 

c~licca with t:be wiU of &he Lesialacure as 

aawasaec! ill s.ctiaa. a.ol-358. aur: SUF,.. eom:c 
... tea ,.ua aso apake m: b:!acl to apeak. I 

........ b tbis pazticulu questlaa. 

:ra 11!!'9! v. Ge!'Mm!MlCJt. 209 va. 574. 

dect.decl fa 1969, eom•e1 ta thaC particular case 

tadkat:acl to the Ccau:t tlae hf.a P=I'OS• ,.. to 

ua!ac 1dm m •Jd.Da pzeempcca:y ehalleapa to 

pot:eDC1a1 jUl'O'I'S.. !be tz"ial jw!p t:aolc the posit 
--· -------
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ttaac fa accard"Dc:e with the usual pracd.ce, the 

queatiaa:l sbolsld be PZ"OSN"adecl to tba jUZ'on by him 

-- aeaaiD& tba Court -- aad DOC by camsel for the 

def•cfaac. Coaasel tlml state• tlac ba had Do 

objacU. to the CouJ:t'a asfda& t!aa qaeaUms, but 

iiUiiaCecl that they sbaulcl be aabmit;ted to the 

Juzon lDdividaaUy J:Uhe~ than joim:ly. The trial 

Caa2:C z:ulecl that: 11; would Wblll~ &he ~·~ 

qau1:tcma to tile j=oa as a graap azul not 

1Dcl1YidllaU7. Let: ue say at: tbis pomt: ttac we're 

aot: &Of.Ds eo be lflaa caaaael fa Jlamal. Ve do no& 

..... tiJa pofac Clac •'n 11J8'dnl ben. We'n 

uc •ivfAa'tlbatevez- abjecUca • do bave. Aad tba 

....... eo.c ,...c • scaeiq apeclfically aa.d m 

tlac - cue 1& -. apeakins of Code 

Secd.&a 8-199, which 1a the aabataaeiw pncars• 

of a. 01•358. 11e1:a • a wba~ tile supnse eaart saicl oa , 

.... 580. "Couaael. laviDa aaned t:bat tbl ........ ftll. 
• vo~ cUn miafd: lae ultacl by tt. eoar:t:. tbl iaaaa 

befcce u Sa aac W.t:bar cmwel f« tbe defeadaa~ 

aboalcl !law beea pend:tted to queatica t!8 J•on 

1adl'ViduaUy, bat wba~ die Caal't .. 1: do so." 

na aeccacl case decided ta 1969 ia peg v. 

CePNA•tsb• 209 V.. • lap 666. la tbat: p8%1:1cula1: 
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examtnad.aa. In Cbat: pazticular opmica, at Page 

668, this 1a what the Supreme ~ said. 1ttrha 

Ccazt: deaiad defeDSe cO'ZISel 's reqaese that be be 

pmdtted to aamina each pw:ospect1ve jure 

sepm:acel.J' azt of the pEeSeace of tba other 

pnapecC:lw j&eon. Camsel :ecop1sea that: 

aeqaeatzat!.aD of pr:oap~cCive jurora WR11ll7 Ues 

wf.~!D tbe Court' a dlacretica. Nevertheless, he 

upes tl1a~ because Deaa. .u cbupd with a capital 

offeaae CbaC bac1 caused 'c.oaaldeJ:able apeculaciaa.. 

dlacualAI aD4 caareat: iD tba ccmaJDity1 
• tha Court 

abased ita d:t•cn1:iOD by dellyillg the request: for 

aeqaastzatlaa. 

11Code SecClca 8-119, wblcb sovema tbe voi1: 

din, claM D-* zeqafze seqaeatntlaa of prcapec1:1ve 

jCK'OU." 4fhe ~ zoea Cll to !Adkata thac~ uit 

U.s withfa t:be dtecntiaa of the Court wbetber the 

jann atu.ld be seqaeatere4 c esadnecl 

!at.U:ri.duall)'. ,. lB eeitt.z' of thaae two cases bas 

&be s..- Ca&l:t uid CCMtael f« tt. defencJaac 

ciGea 11.0& bave the ri&bC to ep•i.De tbe jur'aca. Ill 

a.elttw~ cue llaa ~ tad~cated t:ba~ tbat 1a ~hm 

tba ~iaa of tlla ~. 

All 1 ned cllase two opmiaaa, wbat 1'1: baa 

aaw fa aae. •· cka1t: decide 1C bec .. e caunael bas 
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al:ready caacecfecl 1t's for da cam:t: to c!o aa.d, 

t:henfore. d1.scn&taaaZ'J' f« the eam:t. and cba 

ott.: q..at:iaD is wbetbe~ poteratial jurors 1'111St be 

a.eartae4 !.DdiyicluaUy « wbat:be2: tbe7 1SJ' be 

ea••necl aa a paael 01: aa paR of tt. ph811 aad I 

caacecle tba& peg y. QP!cp1ealt:h 1Dd!cates tba1: 

a...-tzaticB 1s witbm )'CUI: pz-uapcive. We are, 

~fan, aatms 1D tbe aucise of )'OU1: d!acret 

ttsac tba7 be esaaiaecl ilaci1Yichally. We an fl:tbes­

aaldD.a-- apm. tbis 1a ..... as I ur&dentaat ~ -­

hu aac beea dacUect Sa eitbc c:ue -- tlat: w be 

allauact to cmducc aa:h wiz cU.ze of Che poteadal 

J•-- .. - .... to be tba deatll pea&lt:7 facta~' iD 

&:Ida cue. Ve belJaw aa ccamsel fo: tba defeadaatt 

t:bac • an afquelJ' atcaace4 eo ll18ka dac 

esaatatiaD. Co ctecemiaa wlat:ber t!Eza an jcOEa 

... have ... feeJJ.Ds of tmposi.C1CG of tbe death 

peaalt7, c.czazy t:o tblc wld.ch t12a Laslslatun 1aa 

-~ ad• ~. eo ellci& frCIIl tbam such 

zapcuea u •:1 aaaun: die eam:c Sa hiDI:IriDa these 

j__.. t. caase; aad, fazthm:. ia aaaistf.ag tbo 

lt: ia aot a aae-..y stne~. It 18 a twa •Y 

ac:&aet:. *• ~f.zserd bu tla saa oppca:taalty thac 

W .... We woal4• dau:efca:e. 11CM1 tbaC tha voir 
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the nqueat: tba~ we bave made, to ~eaerve any 

objectioA which we do have. and w do DOt: make tbe 

JIR.. GIDZAID: Ycaz- Baaor, HI:. Wooctwacd bas 

aade refezeace to IDle 3.&:20, Subsectica (a), 

"After the praapective jm:an are swam 011 the voir 

din 1 &he Couzt sbaU questiasl thea inGividually or 

colleceiwly eo deteftd.aa wbe~ aa,aae:" 1s and 

1& uaes a auiaa of quatfcaa wb1ch the Court. must 

aaces:t:aisa naucUaa the bias, pnjudice, prior 

taa•ledp ot tile cue aad wbat-law-,ou. '.rbelt it. 

.. ,.. ·~ace.·~ Caaz.t, 01: coaaael, wii:h die 

pentea!aa of tba Caad• 11117 aaii'!aa oa oaCh aay 

pa~apecC:lw J•= = aay ask azay qaesc:l.cll relewnt 

to ld.a qaaUf!&:atlCD.8 aa aa ~1 juror.•• 1 

tbfnlc tba wozdfaa of aula 3&:20 states quite clea:l 

uac e17 lacllvidual aaemta.a~im of Cbe ju1:'0U by 

ce~U~Wel is solely wtclda tba df.sond.m of the 

ca.:t:. I aane w.ttb ~. WOOihJam, Blnat aad DeaD 

haw aoe a-a eo tld.a cme patkular poiDc. 11o 

cue ttat: 1 • a.m of has been to the Suprema 

CGIIZC M to wbet:bas: 01: -* t:baC 1a a ~1gbt cft&Cecl 

b)' stat:l&te pemiUirlg couaael fA any a:imf.nal case 
·--·-- -- ~ --
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can ask individual qU.estioDs on voir dire. It's 

not been decided. This Ca.trt can only go on the 

statute and on the rules of tbe statute. Sectian 

8.01-358 viewed ~ conjunction with Rule 3A:20, 

Subparagraph (a) indicate that it is a matter which 

is within tbe sound discretion of the Court, and , 

as with all other uatters within the discretion of ! 
I 

the Court. it's clear that it would not be reversed 1 

unless there ·is a clear abuse of discretion by the 

Court. 

X wauld think that during tbe coarse of the 

voir dire examination if the Court would overrule 

:Lt if some question arose then possibly you might 1 

go to individual ezamination. As far as a practice 1 

by counsel. it's not required by tbs statute. 

MR. WOODWABD: Your Bonar, if what 

Mr. Grizzard says is correct:. then the statute is 

virtually meaningless. Again. we believe. by the 

word "discret~ryu. the statement goes to 

cOUDSel' a ezamlnatian and not: to the Court's. Be 

has stated correctly Rule 3A :20. We again state 

to·\· the Caart tbat if a rule of Court is in 

confUct with the statute tben we submit that the 

statute mast control. 

I t!Unk the 
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voir dire and ita ~~~~&thad :ls wit:bir& the d1acreeica. I 

of the ecart. I'm goia.g to ask the questioas 011 j 

. I 

voir cUJ:e. I will place five juz:on 1D the bo:s and 1 

queat:ical f:11am iD panels of fiw with the excepd.cn 

of tta qaud.aa of ~ death peaal.ty • wbich I will 

ale each bclivf.dual jur:ca:. How~ are there any 

questiau tbat: yoa 'Uiftt: the CourC to spec.ifically 

aak eta -=ba:s of the J=Y oa votz dire 7 

Hl1. WOOJlWAlm: You HaDar, mlghe w except 

to the ecart • s :ul!As as to the method it wU1 

foU.f 

ftK c:o1Jlrr: 1 wlll ovazz:ale your moticm and 

DOte ,.,.. exc:epticll m the ncord. 

Ita. tftXDJABD: !C. 8aw81 has tbe qautiaas 

~h w are aakiq to be propaaaded. We· wauld ask 

thac Mr'. Q:iuard ~ Ida fint siace, of 

coane, be !a tits IIOViDa pn:ey. 

MR. CBTZZABD: ~ &mor 1 I haw. previaaaly 

itultnl:tlCna tbe Qlo queat:.icllul of ·tbe CCauxaueal%b. 

tbac be asfcacl aa voir Gift. Foa: Cba recca:d. 1 

1NII1d aulai& dat. Yaas- Balle, u till queacicaa of 

Ta ~~· All npc. pDtlarea. 

&. SAVACB: .lldp, m a'* aa.e case tta~ !a 
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~feel ill tbe CGasGawealth of VUa;1D:£a 01: aa.y attm­

staa. to 1'111. lalawladp. wbaeheJ: 1t be civil ar 

cz-tmfoal1 is any quest:ica aalcecl of the jta7 aa to 

tlak feel1np GC' their p:opaas~y to siw 0&' DO& 

t:o alw a C8taia puafa~. Ia the fODBJ: capita 

cues, vbethar 1C was -=dec oz- nbbezy. Do quaae 

,.. aafcad of the jazy -.tber or ~ tba7 would 01r 

vaaW llOC live lC .... --~ the7 would siva life 

impl:iaon;; aac; wbethel: they would favca:' five ac teD. 

,.an • jail Mlltesce m: a7 othes- opeiaas kaova 

• Uldaaoa eo a juzy. ID tM capttaliiiiZ'de: case. 

~tf.ca sa wldab be .. ca co ate .. J1a:7 --~ 

- ... t:t.7 haw •:r abjac:CS. Co &be death peaal&J 

If t!a7 ..... r tba quest:iaa 11a ~oposea to fiatt CIIC 

--~ t:llek dtjectica 1s aiJaolda., the asfdq of 

tld8 f111811'tial ltaelf aD:l ct. atd.tdaa of aay Jvr:•s 

aa tba blat. of tbe aanu ia a cfeatal of Ch1a 

defeadast:' a ~~ to daa pnceaa. to equal 

pJ:QCacda of lba law caapand with ot* crisdaal 

A- I Jd to ~ fede:a1 Cclui&Uat:ial aad, despite 

~ face tl1a& ~ ma'Ctu lila baeD n1acl c by OUI' 
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Mil. GRTZZAaD: Your li:mor, apia, I thiak 
1 

I 
!&*a a ataducl question tbat:'a beea asked. 1 ~ 

11: -.. aakeCl ill the death peaalty casas that C4Dl ! 

aac of SoathatcpCGD Cocaty ad ~ '1118 asked ia aae 

that -.. aoc nveae4. Ia !&tbeppsay. n1 fnof.s, 

11: atatea that: 1& • a a p:opez: area of inquiry 

because Cha Ce•c'Oll'Wealth 1a eat:it:1ed to know Chat 

•-aae vcalcl abaolat:ely refuse to vote apinat t:ba I 

deattll peaal~ m a ~ope case and te•s beGB upheld 

b7 tba Sapnma CGu:I:C of &128 Uaited Statea. 

fll. SAVAGE: By my J:ea.Giq of Witbezspoca• 

s.c daea ac say tbat .-a~tcm ca be aalcecl. ou:r 

Ccact baa se.-4 to !aCes:pnC ~~ tba& •Y• but: • 

feel cue • a ao& a· pnpez iDCeJ:pJ:etaeica of that: 

liB Qllit: AU ~tpe. I'm sofas to a· rnaz%Wr.a 

7GaJ: object:iaa aaa Dota ,...s: acepciaQ Sa tba 

Mil. SAYAGB: .Jtttae. wlthaat: ..aivf.Dg om: 

objectia aal1d~ taldng iDcaaaf.at:aDC poaitioas 

aaa. specf.fically.lreacv!Da tbe objec:Ciaa to t:IJe 

ca-atiaa wtc:Ja • waa14 1IWMl to be deemed CGild.ml 

t:ID:oqbatac trV8r7 ·- of thla pcaceecU.q in 
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thtrn. Do JGU haw a copy of these queatiaas 1 

~ CQUE: Yes. afz. x•·mmazldas this 

f1lecl aatl 1~ wU1 be made a part of the heard. 

28 

Ill. MVACB: ~last puc of these 

8ugt8ted quea&~ baa to do w1dl tlwa 4eadl peaa 

aDds u lUDtfaataDd tbe cam:c•a nlms. tba Court 

is soma to ask eacb 11'81flbe~ of the jul:y sepamt.e17 

wt.t:!Ma: • llCC Clvly have ay pnd:lapaaid.Grl ap.iast: 

.~be death peaa]Sy aDCI if t:bey say • ,.. • tbe7 do, 

,.._ Ja&~'n piq to !1ztbar aak tlaD tbat: tbey 

abaollltel7 DOC aatum a WZ'Ciict: fO# tha death 

,...1&7 • D88dleaa aa4 ifteapect:iw of wba& tba 

deadl pua1&7 f:lwolvea. If t!Mly 8ll8tiU ,.. to tbac 

.-set.. t:bay wl11 aac nt:am a Hllteace of deaeh, 

Cbla ,-•n soma to r:emm Je c~ j=ac f« cause. 

u tla~ ta aetna to be ta. cue aac1 lf tba 

CCI a ••lCJa is aoias eo attae ,,,c to aelacc a juzy 

,.:lela Ia p&'OIJ!U eel aa4 pcede~ to ntum tbt 

cleat!& pea&lty. ~ the c1afaadaa& lau the rlahC Co 

ftaiJftl &• die Jm::r f« caae aay J•ar: wblcb has 

a pa4ilpaaitioa to alva l:ha death peaaltys aad. fa 

fact:• wU1 a.f.ve 1t: !a aay cue of baaicicfa ar: 

aralawfulld11Sna. We augaa& t1ae u dJI fin& 

basis of caa: queatiaa. 
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FurtblZliOm, cotmael f« defeadanf: ceeds to 

know aactly hou each juror holds this belief in 

orde~ to take Che at:aikaa that: ue am alloned and 

ia acde1: to 1alow tbat tbe fol.l.oriaa .-atiaDa .... 

the lu~ few aa the seccad pap tbe:a -- addl:ea 

thealelvea to jusc hat deeply tbis beUaf goes. 

ake tiM~ detendaatioft or to f!Dcl out what ·each . 
jura~: thinks • tb!a subject wiChcat aaldag 1I0ft 

Cbaa j1.m& a ••le, "WUl JOU atw it or ·wUl you 

aot atve itt" s·CIIIltbma of the altu&d..m preeeated 

hen ba 'to be augeatecl to each juz"oc ar&d we feel 

that tbeaa cpteatf.oaa 11ft FGpU 8&\CI ehoulcl be aataad 

Ve feel tba'C w athaulcl be ~ to aak t1aa 

oanelvea. Ia lJ&k of tba eaar:t:•a ra1Jq, we ask 

tJat: yea pzopaiiDCI each oae of tbese queaticafl to I 
each jaza: sepcately, spec1ficaU7• as 1C is aakad 

neae queatt•• bave beeD pnpm:ecl DOC ae au 

bapbaZIIZ'd17t _but aftu' ccaataeable thouabt m aa. 

effod: co cfetal'ldae wbathu or Dot tbel:a· Sa a j=c 

• Cbf.a pae1 which 1s aotaa to 11,. Cha death 

penalty, n&UdJeas of tbe evlc1ecce. 

Bow • Cbeae an p%Cif8Z' f« a lllll!lbc of 
naacxta.. As 1'aa:l: JlaD« kDaua, ~·an Gilly a 

~ few cases m which the death peaalty can be 
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alwa. This • accorcUDs t:o Mr:. Grizza1:d, 1s CDS of 

them. We aay tba1: ~· s not; but, fta papoaea of 

Chia upaeac, lec*s assume tbat 1~ f.s cae of thea. 

fta ..-za1 pubUc. x•m .... aad ewa DIUlJ' 1aw)Wa 

wbo bavea't J:eU ~statute, wbich !8 ralaC1va1y 

aew, do aac UDdentlllacl tba~. ftam aze ll!lllly c,... 

of capital hauic!de • bamfc!de wldch cfo n~ C8ft7 

ca. death peaalty. we need to traov u tt. jU~:on 

uac aay bam!cida should C8ft7 the death peaali:J. 

Goiaa .. step ~. tbe casn Jll•aldl baa 

CO pz'Gft & lllnhaS' Of thfup. If tbl Co 'HDIIB&lth 

puNS ..._, !a t1a c .. t .. icD of a zaabbesy, Clat 

dod DOC !a aad of ltaelf eaCit:1e Cba Ca8011waa1t·h 

co ulc fc t1aa death paaalty. Ia caa aak ~ tt. 

bcac, to sec lC, be mast pzrave tba otblt: t:wa 

e1~ta as sec fozth !D tile cacta. Ia oCba' vor:da• 

1.1:1a a wr, nat:Z'!ct:ecl p&-ocesa aacl UDder that: Code 

secUca• Sf ..._ a.ozt pleue1 :U tba cwa -.wealth 

t:t.c dian .. a bt:&'zible, vf.oleae, f.ala••a ace. 

tide j87 d:I.U ._DOC haw to P,w Cbe deat:b. 

,_.1&7. lt: is aCUl a op&tc.. Ia ~ wonts. 

~&•a pn81lll8d thac tr¥87 acep •lcaa tba wa,. evea 
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to the ead,. that tba deadl penalty should not be I 

given and; d'lerefon • if there 1s any jurca: that J:a$ 

a p%.'8dispcsi'tioo towa:ds it tbt.tQ that juror should 

be ~ ad wa ask that: all of these questior&s 

be aakacl. 

MI.. GBJZZABD: If fJ: please the Court. the 

Ust tbai:'s prepand~ I assare it's the list: with 

tba fift:eea queat1aaa ... 

MIL SAVAGB: JU.gbt:. 

)11. GIUZZAID: -- tba~ Mr. Savage and 

HI:. WaoeluaJ:el have been Jd.rad eacagh to provide us a 

copy of. !he CamMiW84lth 1tDUld abject starting oa 

tt:. secatd pap with the q.-d.GD !lumber 10. ne 
&fiiiU&1 fl'188t:1CD CXl bias 8Dd. wba~.a&w•you watlci, 

I th'lak. aa~Safy the zaqg1nDJtenca of Rcmzber 10. 

B11n•·Nar On.e, this ls DOC a mtiaaal case. Tbexe ue 

rao zaCUDal ~ fa the aUeaatiaas of this 

caae. IC'a a simple c:aae of wbetbe'=' or not the 

cfeieatfat: cc:IIIDitt:e4 a:deJ: 1a Che CcmDisSiol of a 

Z'ObbeJ:7. De face t~at :rou have aoc people of 

d.lffln:ellt: aces -- 4tfktfm and pes:pecmtac ... is of 

DO Caa8ecp1e11Ce aad 1 claD' t think la a proper 

.-att• of fAcpW:y f.oz the jury. 

Qatat:laas 14 aad 1S deal with really . · .. 
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atap of tlda b.lf=catecl tdal. !be vofl: dire 

qaeatiaB itself is c~bect m lach a •7 as to ask 1 

i 
the juar s vo:b: dlre co maka a cfatenriMtica as ; 

to what: Jtla ulCfaate cl1spaa1d.GD of tbe CAM .tate 
be at die eac1 of ~ case wtthoa& beariDs arry of 

&he evi&feace, vtthou-t lmowiJia 81&7 ~ tbe facts aa.ct, 

I tltlnk• • ttaa basis 1t:1a ~Deb too broad. It'a 

iapcapez' aad ~ shoald DOC be aakad. The 

C.s 1111waaldl talcaa the ,... posf.t'taa aa wtp.J:da 

QueaUa Jftlahr 15. D:'a aD attempt at: dda atap 

• the td.Ciata faa..- vf.t~MMC headDa arry facta or 

......._ aa,.tbma aboaa eta cue. 

Qaa8Ct.. u •• 12 aac1 13 aaata are aalltas 

tlla j\11'01:8 to -- ill effect an attempe1q to puC 

tla jarOEa • tba clefeaaiw. It tt.,. auwm: • f• 

tuc .... Sa lltllbeJ: 13, ''Do ,aa feel that ewsy 

pane cevid:ed of a 1.alawfa1 fdllfns shauld 

ncelw tire c1eeda peaalqt", if ct.~ j~ 1a 

aelacc.;..t aac1 ..,. no to dla~ qaea·dall aa.1 1lbeJl Cl1a 

t:tes c ... aftec tbe evUmce baa bee& pnHDtecl 

a eo llitf&ad.ala OJ: _......&tq oi%o1118taacea, thac 

j._.. W'dd be zwiadecl iD. a:at•aaeat of Ida Pleci&D 

• vou clil:e aad thea 18 voald be toW eta& if be 
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the .pt~oae of that 1:ype of questica. It's to pu1: 

the j=o:s cn the defensive.. If: ;oes to tbe 

ultilrate isaue in the case and• aga:ln, tbe 

objeceiaA to 11, 12 and 13 1a that they a:e 

lmpropu-'. '!hey are go.f.Da bJ tba ul.Ctwate issue 

and an Dot: elkitin& prope: lDformatica ca voiz' 

dire. 7be CCRII'~lth woulcl abject to eve~ 

frcau 10 to lS. 

%DB COI.1IrE : Bau abcut 91 

MR.. SAVAGE: J'tlclse. wa wtthdraw 9 CD 

defadamt's motiOD. 

't1E COlEr:: Tbat'a what: I 'ttU wcaderi.q. 

MR. SAVAGE: Ho, ail:. Ve ps-oposecl these 

queat:loaa aevm:al aoa.tha aao aad w -....t: 9 remavacl. 

~liB Olltrrt Geatle~D~D, as tar as 10 tbrouah 

15 m:e cCDC:emect. Qlaat:ioA 10 baa been n1ecl GD by 

the Sup:ema ~. I'm DOC aof.Ds to aak tbat. 

Blewa. 13 • 14 allCl 15 • I thSDk they ue cowuad 

adequately allCl fu117 by !ast:aet•au af tba eaaat. 

I daa 1t thfnJc dJe j\Uy ahcald coaside1: these ~ 

tide partlcular t!me. 1 wi11 ask the questica. m 

the aatuze of 1lumbu 12 as I also cJo not 111at a 

penaa ca tbe ju:z:y wbo feels that the death peDalj:y 

abauW be pwn :ID 8"'CJr'f case of ualawfu1 !d.llins 

« lvalic!de. RODr• an then aay otbn: queatioas1 
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l m. WCOJJWAID: WGald 1011 acuse u.s jsc aaa I 

I 
MR. SAVAGE: ~ 1ICQ = less an 1a a 1 

aedes. vlth each aae stated .tiahtly d1ffot:es:ttly I 
i 

tbaa tbe otbe: Gila and 12. of ccaue. tt. aeeGDd :ral 
tlac aerlea. If 'JG&l're sOfas to lfmlf: yoanelt to I 
cae ,_.'tic, • waald aak that: 1Datead of the 

wacda ''ualawfal k:Jllina" Chat you use tba woa:-4 

~u • ~ 8¥0 11llllJ' Ull1awfu1 IdllJDp » but: 

w'n taJJdaa abGaC a mm:cJaJ:. 

%!1& CCI'BT: AU 'Zi&hC. l'a &Waa to 

aalt8Clt:ata ~ 1tJGd f.D .,.,. qaeaUaa. 

••· seacleme. do 1011111nt the defeadaD 

a=atpat~ ac tld.s ~ cs do you 1llllC him~ ...... ~.~ ..... 

umiQE', I wca14 ask dJat 

..................... " .. be pleada pilty to 

zeana1pe4 azac1 plea4 m &cac o£ tb8 j 

'fBI aJUta: weu. t!le questiml will be u 
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'!lB ACa.TSBDt Yes, aU:. 

'rlJB COUB%: Do yaa uam: to be tried 

'DB ACCUSED: Yea. 

DI.CIIS that: yea wuld 

IE. cctla': Ml:,.. S&vqe"l 

IlL MVACB: tro. at&-. 

• Waodua'Ctl'l 

39 

DB~~ AU l'i&h&• s1% .. Be seated. 

·-· .. t:le.aea. t:ha fall jm:y panel will ~ 
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Raaabt: sa aad t. will be. of coane. aslced tile 

quea~ ca arra*&wteAt U he bas pr:ev.ioaaly pled 

aoc pt.lt)r to these charaaa aQcl theD • will taka 

t:be jt.a:y p&'llel 1a gl:'aupa of five. I w111 qaaCia 

t:taa • ella wk dire~ We wi11 Cbm. aftu • aec 
• pael d ball&]'. - wl11 put falD: mm:e people ill 

the ._ ad we wU1 aec c. alte=a~. You. will 

set aaa aailce each GD t!la fat:. ••~ 1 pJ:efu ace 
t:o baYe tM altfmlatea ._ ~ ttay an 

altaaatea. Xa ~= a&ftellble, pat:lemeat 

-. Gll:r.zzAitD: Cci•DOinaalth •lhGS • Year 

Baa•. 
a. WOGIIIt·ID: We Mve ao abjecticll eo die 

,:~ ,_ iat:eatl to foUw. pneentq aaam 
em: obJaceiara pmviaasl7 .... OV8ft1Slad aact 

eaceptect 88 to tl2e SN~BeJ: Ia wldch ct. vou 4!ze 1s 

-- caubtted. 
" 

tJB QIIIZE: fta~ objctioa 1a caatmuiq ... 

Lee's lalla a ~ mceaa • I 

• n. Cam:~: I 
I 

.......... ~ .. eea:eec •Ulas ..._. aiiAl a...JIIlD~Mll: of 

mil .. jaa& ,.. •7 fnm ~ hale to the com:~,..aJ 

Donn, Graham A Associates 86 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH, VIRGINIA 



~! 

'· 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
', 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

piley. 

Cota:t? 

DB .ACCUSED: By tba jury. 

DB CliRlt: A JUlY ucw to be called will 

pass upcllt Yf11% t:ial aow to· be haG and if you bave 

a ldDd ._ ehalleqo tiJil7 of t~tem. )'CI.t 11181: do 110 as 

Clla7 CCIIII ca be awoa& alkl ,_. aJaU be W. 

11111 tlla followlaa please GGI18 foaJ~:ds 

Cosby teellall. ftqfafa Hrftt=. Ol:a w. lollllld., 

Dt:ll;r &llea BaUq,. Demiee I. Blpp. 

ea. jaaa - .... Gil vok are.) . 
Dl ~- Voald ,_ latBea aacl pntl.emda 

be aeat:e4 ill ct. j1J1:7 ba. please. 

ct. _.atud.ca of t:baae pated1al jas:on. may we 

&pp:'aach ... hrachf 
I 

... · C& aUe•bu e.feaa=e was bald b7 ~be Court t 

l 
~ ..,..1 !« botb aiAiu Cld! of t:be hearfas of 

Clae j-=a aad tiJe Coad ~.) 

Ia 118Bl17: AU jwon who ~~~:e. DDt be·J.aa 

ae•taecl a~ thia C11te • Will JCU pldae wait: !a the 
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baU. 

(Tba raatams jul:an .._.. excluded £zaD. the 

Cau&'b:'CGII.) 

• tDJII: I WG1lfl W. far: t11e jaz"t&lJ to 

=tae ,..,: beBd so JG1 •:r be ~~ please. 

(rile ju'on weze !dentUJed.) 

DB cotJlU: Lad:Las aad &eRtlaea, the caae 

ttac ,_ wU1 t.ar today !a ase of C<wemarealth of 

Viqia1.a vusaa W1Ule u.e,.s 'fuzatU • WUU. Lloyd 

i'alae1: 1.8 c1aqe4 1d.dl tba usa of a fkeam Ia the 

ftlllldsaf.ta of a felcay. Ill's ellis-pet with 

l188e88ica of a •-d-off alaoqpa fa the 

p8Spl&atf.a of • ..., ... ,. Ill !a daqlcl wf.tl\ 

capital arrdu. Ba ta ~ w1t1a Jdllfas w • .lack 

ltdt!i, h. • ......U. !a tba CCBIDiBab of 4 ~ 

wllfla ...... wiCia • det41y ..... 

... , .... o.ffeaaa .. &Ueaed to have 

oecaza4 • tie 12C!& day fd .lalT.• lt78• fa the C1&y 

of Jna'clm. ~. wtllta LlaJd. 'rtD:Der, tbe 

.....,.. •• 1.a r:epnaeat:ed m cheee c•ea ta,. 

111:. VUl:fam L, ...... faa Suffolk• 'ftqiaf4;. 

!11:. "'caae L. Volhll¥1!. h., &.a SUffolk. aacl ~he 

~· MiNal.Cil of VlJ:afafa is npeseatad m t1da ~Ia 
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fac tbe Cauaty of Scutbarlptas. 

Baw, ill tbe case of pcuess ica of a 

sawed-off shot:gail iD tba pezpetratioa of a t:obbuy, , 

I 

I 

l 
l 

••, £a t11ere •7 =-bu of tlla jvzy related 1 

b7' blood o: sarziap to eitbar of the. aci:ome,a I 

1Dvolve4 !a ~his case, ~o the defendaat as: eo tha 1 

aU.pcl 'ri.cdaa, e11:~ Ala!& D. Baf.D 01: w. Jack J 

i 
s.ttb. .~~., 1 

••• !a .tiler• aay ~ of the juzy who baa l 
aay tcaowledr,e abaut t:be facta of t:ld.s aaee! 

lllve ,_ atad = ..... ,. utkles fa "-

... ,..,... - leva ,.. ..... ~ 811¥ ... ..u... 
ftldto, t:alev1a1QII• ~aap aJJ11 aoane, a,cbtq 

•'-'C tlzese caseaf 

aa. yaa heuct aa,_. diacuas tbts cue !a 

&lllJ•l'f 
._, e:e JW •lat'e4 b7 bloo4 C1C ~ f:oil 

1187 pea. who !a emp1oJ'ecl u a ·pollee efficer = 
1 

1187 eetaar law eator:cemeae aaenqt 

.._ ,_ • _, ......,... of JGU&' fealily lleeD I 
a 9kCfa of aay cn.t _j 

. aw, ladies 8D4 llllC'...,.• CID8 of tba cbar\ 
fa t:IWI case, the allepcl cblu:ge of mu:rder of 
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W. 3ack Smith., Jr. , :Ia a capital case aad cattiea 

tba paaalD!li&y of the deaeh peD81ty, if CODVlcted. 

B•, ~. J'alln, do you bave any re11g1oua j 

_. ~:leaU.. aa:t~pi.. • obj~ qaiaat cbal 
I 

tapc.wlt:la of a seateace of uatbf i 

I 

DB CXIJKr: ~a. Mapp1 do ,.,a lave any 

nU;iaua • coasc!eatioua sc:upld o: objectiaa.s 

liB CCIJICr: Mn. Jloll.aa.t. clo ,_ lave aay 

nu.atoa • ccuc!eactaua &cftples oz: cbject:ioDs 

apllllt t1a. f.aalaeie!Ga of a 88Dtaaee of ctead&f 

1111. SRZABDI 11o• sfz. 

nltaf.ou • - aa:uplea or objec&1cas 

ap!aat: ta. t.poai&f.aa of a a811.CeDCe o£ deatb7 

-· l&n&Y: Bo. 

tJB CIIJICr: ... ~ clo ,_ have any 

nuat.. • CGDSCta.t:taua sa:aplea or: abJecCiaas 

•tllfaat: Clwa tmpoetuaa of a seat..,. ef deadlf 

1111. ~~ Ho. 

' 

!JB CGCJd: .. 1 clo 8D7 of ,.a Z t1WI p8Da1 

-- flo 887 fd ,_ feel Cba& evezy penca CGDVictecl 

ef ...._. of ~ pen• ebaal.d nceiva tba 
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.. ~ peual.ty't 

... le1llla7 

MR. DU..l\M: Speak thac qa1a, please. 

DB CI.Cm: Do yea feel tba1: every penoa 

caavictet! of 111Zd8: of aaoeber 1'«C8CD ahculd 

ncetv.e tbe death paaal&.yf 

MI. IliUM: l!i moat cases. 

~ CC'BT: Mn. r.ppf 

... IUrt l thfak it: ....... - tba 

!fa caJla': Mn. aa11a7r 

1!11. Mn&1'1 Depeacla aa the backp'oaad. 

TJB CGJRr 1 *&. Mlm:itt;f 

IL liJC.IJWABDc lily W &pp#OICh the beach 

agdaf 

CA s.f.fle-bu ca.sf .... ._. bald by tbe Ccuzt. 

with cCMmael foe bCb af.dea oac of tba beadq of 

tJaa jazcr.ca 8IICI d18 court z:~.) 
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- QAJII': •t:. lfalla, -· you of thra 

opiaiaD tlat ill cnal')' rarrdez' cue • naaz:dlaaa of 

wtac tba fact:a may be, tbac t:ha pazsa !.f be is 

caavicted ahaald J:eeeiw dB cleaeh peaalCJf 

Ill. 11UJAH: lf he 1M fdlW SCIIeboq. 

DB CGIDal Sid I 
MR. llZl.JAM: If be Ia Jdllacl aaaaelsody. Gael 

life - tbra otbc feU.1a life is as scad as bia. I 

'riB COIJif: AU ~. au. You •Y aCIDII I 

aau.. ~ ,_. ak. 

AU rial=. Sled.ff. Waalcl 7G11 puc tJa OCher 

jas:oza ia die JUE7 =-• pleaae. 

118 SIBID7t Ja tba jUly =-. air! 

(Hr. mau.-. .._.. aad c. .raamtaa 
&= J-=• 1lflllt mto e~a jmey naa. > 

DB QJiift: · lJri&la thea back jus~ aae secaad• 

Hr. Sba:lff. X have SOC ee IliOn ... daa tha~ 1 

-.ctoaaktt.m. 

(!ba fomt j-.a t:eeuzatat to tbe cuw:txaca.) 

218 ~1111!: Be seat:ed. 18dfaa. 

l 1l8d to u1c ,au 1&41••, do aay of ,.a tau. 

8117 Z\111•• whaesa&WU wllJ' ,_ cemot nader a fau 
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~- CClUEt: All ri&bf:. !!&'. Sheriff •. 

(De fom: jumrs WeD.t ~ the J=7 roam.) 
i 

ltl.. VOOJifABDs Yam: Jb~.«, w .bave a motf011 I 

to .... We 1IOIIlA1 tDCMt at this t::lm fa a aiat.riall 

ba8ecl upaa C:ba eumtnat:f.Qa of Hr. Cosby .Kellam, who 

,.. a jaz.: who aotdecl affi:aad.wq wbeD Cba Com:~: 1 

I 
••,.. Ida aboat tl2a tmpasitiaa of da cleaeh peaal.ty' 

aad t. tbaa iJKUeatad. "Ia ~cases." TbJ ~ 

• its aatitxl ~ of Ida furtbe:. llaceasarU7 

IWa ~ to ~ lacpsUy of the biblkal etaadari 

•ltbouab we Sllbm:l& U'Z1Xle01181Ja of ara .,. fc aa e. 

&at toeda foe a teetla .- thl& '• euctJaUy vbat be. I 

,_..., W ace seated tban. ftf.s Sa tbe ve7:7 

pold w mada • em: aatlaa Cba'C dlea be 

fa4S9Uaa1w~ 4iD of the jt.a:an because JOll':re 

aaldq paople abGa* tb!ap which 4o aac leG4 

tbesaalves to easy aaawea. People camoc reapcad 
---- --~-· 
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I 
i 

laqu:1ze4 by the Caur:t' !jiVe his explaaatica. We ., 

t:btalc Chat: 1t !s prejudicial aa to tba otba: four: l 
j1a:aa aasct. ~. • vau1d IIIOV'e fs a .sa~ 
at Cbll pofat:. j 

DB CGUXr: t•a Pas to ~ tbe 1IOCiGrl 

foe • 11lstrlal aDd Dote yam: e.a:e}'d.ar& 1ft tba 

ftCciDI. 

18. WDDmlAID: Yen= Haaozt • we wc:alcl ask 

.... 1f tbe CaaJ:1: VGilld CCIUI~ taraiDiMtiaa of 

aU tile jt.11'CICB Saalvt4aaUy aatl if yell will 110& 

ex t'fae t'-11 'llldf»W.Uy, a IRICh dale aa a june 

~ iD .. , ... to tbe '-1 .-ciaaa of aal 

_.._. ctac. a has aaaa ..-.cica c&~~Camtaa tt. 

tlaa ea. ot!ter j.aon than be naavecl aat t12e 

..., .. d.ta Of Ida be afqalR aad that: .,. tl2eft 

wU1 be ae pe~•••ica e!dler w&7 by aaa•s stacau.m~ 

wJatblr 1& .. favaabla Co tba Cc• t:Q111!8lth­

favonble tte &at ctefaclaac. 

m c:GUJrr: All Z'falrt. au. Do ,_ bava a,. 
obJacUca to *· trallam sltt::laa fa tba c:ouzt:a.at 

.. liDOIIIAIDr lto, sf.1:. 

~ CCIJI'l: BriDe tt. ~ f!wa jwaa 1G. 

(lila ftw jUZoa eatez'ed t11a ocwt:ra.a.) 
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the= amaas aloltly. 

TB& crmm:: I ask. JGU all t:o raise YGtll: 

:f.ght: band. 

Clle jwon tl81:e awua • vok dire·.) 

us cuurr: 1e aeatecl fa tbe ju.ry bas, 

pleaae. 

50 

2BB t!I.EIUC.: As I caU l"GGZ aama , would you. 

just ssise )'CIU: r1&bt: ~awl. .James \Iarrea Smith• 

Ella Claadler • Jaw as Smith, Jeaaie Noodle ancl 

.J. Aa1lby I.ecato. 

en. jwca van ide.atU~) 

·211 COUll: taq aad pa'tlemea. the caae 

dla& w .!Jaw heft tcdaJ' .... t1»a cases -- a:e 

C.• •• caldl of vu•a YU'SU.8 WS.l't• Lloyd Turaa 

aacl Hz' • ...._. L. Woacb I&S.d• J% • t of Suffolk. '!he 

CLw••uealtJl of Vlrafnfa is rep&WJellted by 

Hr:. lklarcl C. Criaarcl• a.wwa ..,ldl*a Attm:Aey of 

SWC;J4aPptaa Cataty, aad the cfefea·&mc 1s ~ I 
' . . I 

witllaae of a ff.zuat ill th8 ccaw"aaial of a felaa.7•i 
i 

a. '• ~ w:U:h pa~aesat. of a S8llet!•off ahat&\Sl I 
I 

m tile per:petz.a'tioa of a robbet:J' of Alaa D. lata. 

.... ollaqecl ~ tile capital ..... of -- the 

tcttltnc of w. Jack Smith, h., whils 111 tbe 
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I 
I mo.. aU of t.1a1a offauea an a11qe4 to 1 

.... happene4- the l2t:la- of ..Jtaly. 1978, 1a &lej 

Bow. a:a aay of yaa nlatecl by blood az: 

aaria&e to any of tba acccrate,. !lwolwct Sa tiWJ 

cue, q Ct. defeaclaat; _. to Alaa D. lafa = W. Jac 

Smith• h.f 

AD 1JD7 ef 7C11 aalatecl Qt ay of tt.sca 

peoplaf 

lo ..,. off ,.. Jaw _, kaawJ.edal wlQ 

nfarace to t:heee casea1 

.... ,. .... ct..~f 

Jllw ,_ had• .._ c baud 111:17 aewa 

artklaa of c. facb of tJda cue • tbe c.baqea 

Blw ..,. of ,.. na4 aa)'C!dDa c heard 

aa,tbfna • .... S~tJt~Waa abed these caaeat 

lllw ,.. baud .. ,~ dUcun. t!d.a cue 1a 

aay•Jf 

J1ave 111&7 of )'ell f«J I d 8Jl7 optlliaa 't!JiCb 

n81ft to ~ pili 01: f.Da.aceace of d1e def..._t:, 
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a vf.ei:iD of aa.y cr.f.me? 

Are JOU. related by blood r: D~U::iage to aay 

pcs:aca who ia emplo,ec.l aa a police off~a: ar au.y 

od1&1: law ea.fe=euaaac officfarf 

••• aae of &Ia ctarpa • the allapd cbaqe 

fd. S&¥der ol v. Jack S1d.Ch, ~. • 1a a capital caae 

aad caa:~ 'Cha poa&ibillty. of the dea~h peDalty. 

if c:cavis;tec!. 

Mn. Cballclle:, do JGU have aay n11gious or 

caascicllf;i.aaa sezuplea = objecdms agaimt~ the 

tllpO&itioa of a dea~b. II8Dblace f 

IllS. Cll\lmDa 1'.fAde!l: 8C'.IIIIe c-. 

Dll CGUB.T: C.ld JCil m a p:ope~ case 

..... t11a cteatb paalqf 

MIS. C1ai1DLia: 1 Cbtafc if 1 .felt tbat tbe 

,.. or: ao. pleae. 

IllS. CltKDt.li:B.: Yea. 1 ama• I could. 

DE aaa:: 2bea !a JCRR olajeceial to tba 

deatlt paa~ absolute? 

11BS. CB\BDLD: So. 

t.all camr: Do ,. feet tbae awry pcu:aoa 

cavkeed of die aa:de: of aaotblt penaa sbcuU 

ncalve tba death peaal.Cy'l 
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MIS. CJi\BDimt: Yea. 

!II ccmr.r J Do you feel tha~ nprdleaa· of 

t:J:a facts m t1te e:aae tbac m each case of 111arder 

tlaa cle!marlll'* ~ :recelft tba deaeh peaal&yf 

1111 •. CIIAP'!'D1 Ro. 

... Clt\JIDI-IR: ••• 

ftB camrr: lfaw, I will ask Hr. Smith seamct 

aat: Co ,.,. MaJ. Cbaadler. 

*'• Sal~ do ,aa have any n1fs;fGaS or 

c.-teaclGaa aa:aplae « objet:t:ioaa ap:Jut the 

fapoaW• of a eeateace of deaehf 

.. lii1!B: .... 8k. 

• a••at Do ,_ feel cac • .., ,_.., 

,. is ~ of BID:'da of aaather abaulcl ftCe 

f:llade&Cil~ 

& 111118: 'fee• ail:. 

~ CCJIUa Do,_ feel ctat: Sa ewzy case, 

- of tiD facta• tllaC If a ,_.. .. i8 

ccaviaCad of ...._. Ia abrall4 neelw t:t. death 

peaalt7t 

Ill. IHrDII Yu, au-. 
!IB CCIIrll ... lfl:. Smith, clo ,_lave •7 

n]Jalaua • eG~~~Cf.eaCiou acnplea ca: GbjecUGas 

Donn, Graham &. Associates 98 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH, VIRGINIA 



\ · ... 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 ' 

25 

S4 

MR. SH1:rlb •• a it: • 

TBB CCIJJl%: Do you feel ~t: in e.very case • 
I 

~· of Cha ev.ldace. -~ .. of ct. facta~ 

if a pca:ac 1a cCIIa'kte4 of~ ha sltauld 

ncetw the cleath peaa1'ty1 

lB. aa:rJh Bo, atr. 

'ft1B CCIJIT : ~. Moaclia -­

... MD)DJB: Skf 

DB CCI'IZ: •• do JOU llaY:e any rellg!ous or 

caaac!aa:tiaaa acnples = abjecdCDS apiasc tba 

~lti&a o£ Cbe cteada aeaeeuat 

Ill. JIJODD: Ro, a:. 
181 .CGURf: Do ,_ feet e~ac m each aad 

cvuy ea&et ~· of 1:118 taeta, whah a penca 

ia C*Hf.ctal of DID.'~ ba a•w :ecelve tba death 

paal&yf 

& t.IXIDD: Ho• stt:. 

ens aaa, *. Leca1:o ... die! z ,ran01mne 

u.t: eazectt 

DB c:au&r: Do ,_ law •7 zelialaua • 

caaaciala&iaaa 8Cmlflu ca: objcteUcas agatasc die 

fapaeld.ca of tleatflf 

Ill. I&Cd.'Os Ito~ siz'. 
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evu, cua wla=e a pamca 1a couvkte4 of aa:dft hei 

ahaalcl t:eee1w tbe death peaaUyf 

'IJII a.f.ltl: Jaw, ao aay of )'Gil kaaw Ally 

ft8.1ICa wbataoeveJ: why ,.. caaaoc ftllde1: a fai2: 8Dd 

~ WJ:dic:C iA ttda eaaet 

De aa7 of ,au 'kDGif aay 'ft8ahXl wlatacxrver why 

7CM •healtl aot sezve aa a aelllber of c.be Jury m 

~-~ 

lfL GIJZZAIDs H17 cc:mn•el approach Cbs 

beaeh. YoR ..... , 

'IJII CCUt1' I Yea • 

e& • ....._ caafe:1'811Ce. .. a.w b7 t._ Couza 

"'**l e-.•••1 k boll\ aides aac of tt. ~ of 

U. jawa 8Dd tl8 cere ftJJGitet:.) 

ftB caaa:r: All rilbe. Sbadff. Weald J'CIII 

t:alce r.t:.ea &lit. ID of t:be july plllel. 

en. j .... -- iato t:lla JUEJ' ,...... ) 

ra ~Kt: AU dab&. 11:. Gc1aarcl. 

.. GIIJZZAID: lily i& pleaaa t:ba eo.:t:, 

bur& f• ~ qaeadm!q. ..a. aasveuaba pya 

Co Cba c..t'a wD elite _.. ~1 at: lles·a aacl 

CGI&faatq. l thtnfc aba las aae _. a clec 
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statement ,_~the: she is absolutely against the 

death penalty ar not. That is if she bas an 

absolute objection to tbe death penalty, of course,· 

~ C~lth would move to exclude bel! for 

cause. 1A a ser1ea of .... her first 8DS'a!f: .... I 

4crt't have the exact words -- tba !mplicatica V'lB- 1 

! 
tbat abe :£8 oppased to tbe death penalty. Then sboj 

came back and aa14 1D araswer to anotbe: question of: 
the eo=t, uin saaa circumstaaces fJ: would be all 

righe. '* TbeD 1a acswe: to the third questicn 

wbather or not abe could impose the death penalty, 

abe said• ui sues• 1 could." I'-m coafused aa to 

wbe~ abe's opposed ~o t=. I cic:c•t: think anybody! 

caald state with azay certa~~ whether she has aa 

abaolute objecd.ca t.o tte death peualty •. 

m. SAVAGI: If Your Bol'Jor please. further 

questton-iDg would caly sene, cae • to ccnfuse the 

matter mcu:e m:· at:tempc to rebabilitat:e • en 

behalf of tba CteiiCIDJIS&lt.h. The questiou is really 

4oea abe have an iftavacable. car:m:ftment aud 

predisposb:tca aga1aat: 1e. Xt•a clear frcm the 

tiD8Wft to her queatiana her feel!ags are not. 

inevccable and sha ia nee precU.apoaed apinat it. 

I do noe tltlak she abauld be fm:tbta: all»ined « 
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If&. CRIZZr\lm: I'm a,ot asldng that: sha bave 

a prec.Uapositicxl ta vot.e for t!Ja deat:h penalty. 

tthe cases hold that ua'rc atitlocl to jurors who do\ 
! 

DOC law abaolaee cbjecd.GDS to the deaeb peaa~y. 

I ••t: think w hhe el.fe!t:ecl enaaab !Dfm:mat!Ga 

b:c:a - to - t!a'C dete~Uoa ·~ ~ pcdDt:. 

'Ill. a:maT s GeftClemen, X tllink tbat Che 

J=• bali fadicated tbat she did aot have an 

I 
I 

I 

•· QIZZABDs well, Yom: Jlalat:• a.cc to i 

pQlcaa the aqJMUlC, ala saW ala's opposed Co ~.I 
DB CCIDG:: Would )'011 U1ce far the caaz:t. 

~ to read 11: back! 

M&. GBtz?AID: I waald. Yes, aizr. 

DB caDCr; Wca14 1G1t nad bact Cha 

queactans. 

(D. foUordq qaestiaas aad auwera ums 

reacl back b7 &be coar:t zeparteJ:: ) 

•aa QOt1': Mea. Chadlet: • do ycu baw aa.y 

nlta!GU8 ec caascierldGU8 sczuplea oc object1aas 

aaairutc ttJa iaposi:tca of a daa'tb Gellteace? 

-... C&\liDLIJlt UacJer SCIDI cl:casta:m:ea. 

''DE arna: c:aald ,_ !a a PftJpU: cue 
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per-sen --

"DB CCJtliCr: !ben is JOU% objection to the 

death peD&lty abaolutet 

"l11S. CB\BDI.ml: No. 

'an£ mtBlT: Do yau feel that every persoa 

CcxtVicted of the mm:du of anotber peraca should 

receive the death penalty? 

"MRS. CBA.'lDLZB.: Yes. 

'tlf!B CCXJ'Rr; Do )'ell feel tblc re;ar4less of 

Cba fac·ts 1D cba ease that: m each case ·of murda: 

~be deleada:lt should nceiw. the death peaa1t)'f 

"MIS. CJJABD.r.Ea: Bo. n· 

I 

1Jar fiza~ ---~ ~ mlJ.sicu 01:' CGDSCieatious l 

objecHOGaS to ebe death penalty. abe aa:rs. "IA SCIIIII 
CUc181taftce8 •" I tld.ak W Deed to f!zld cat what: ! 

reUa:f.aus or caaacieAtiGus scruples ar object:foas 

sba 1KU1d lave to the impaatticD of the death 

peaalt:)t, tahmber 1. BeZ' 8DS'IJUS an cCftfusfng aad 

ccauadf.ctoJ:7 all the •Y d:ough. You asked the 
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same quasticB twice, ''Do you feel ~c au porscu 

who ue etari.ceed of aa-dez- shoulG :aceive the 

death peaally!.. She says yes and says co tbs very ; 
I 

D8:d time. 1 da:l 't thiDk ue bave elicit:ed iil1'CUih i 

iafamaeiaa. fraa tbat FQS~tve J== far: ~~ 

to 1llkB a da~tialt aa to wbadle~ = a.ot aha I 
! 

woa14 qualify ~ sit an a capital ~ ease. I l 
! 
i 

wau1cl astc tbat she be lm:&lsl* back to be asked : 
i 

fm:tJar quaatioas. ! 

ML SAVAGE: J'Udp, tbe caly pwpose that I 
I 

cou1d be aeneG to ask he -=a queatioas is for W 
' I 

. I 

to say1111181J.U1weally, yes, ela UOIIld give the deathl 
peaalr:,. aad would catly 1llllra 1e ~ m her mind 

1:baC1s wtaac is eapeceed of &er. %han i8 ao 

qvaU. t:lat ate \'lldarat:ood 1-= qaeetial about: 

abeolub pntdisposttica aa.G sba 8D8'IIU8Cl no.. It:' s 

also obdcua. ahe WDte.d to esplam -eo 70U she will 

eOIUJidc tt. ~ arad wU1 apply ~ fa die 

pZ'Op8C caae 81111 abe wUlAOC appl7 1& U IS •s DOC 

tba ...,._. cue. !Ia&' a U. feW of a J=7 w':e 

looldas fc. 

Ill. QRJZZABDt 

ezp1Ma'f:laa U to wla1: abe 18S IO'DI to explaia to 

t:ba c:c.a:t. l ...u 1Jlre to JJeu vla'C abe .. soma 

I 

I 

to erxpla1a to c:s. Ca=t:. • Caar&; wauld aot: 1ec 1 
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be~ ezplaiD tba atlstrer and I think this is wbat we 

need to find cut. I wculd ask assm that she be 

brought: back for further e:mminaticn. 

DB Q)lJlt%: We1111 aeuf:lemeD., I'm satisfied 

t:hac the J-=7 has ao pt:ecOftCeiwd ideas about: tb4 

I 
peaal~. I feel under ~oper 1nstzuctica she ean i 

~ a fair anc1 ~1:1.111 vudia m the cue. xl 

%HI C01JKr: Jav:ea ltmzy· Sm.f.:th w1l1 be ezcuaecij 

GJmues Bem:y Smith ,.. excused frcm ~ jury 

paael.) 

MB. GRtzzABD: !lay COUDSel appraac:h tba 

beach, Yct1c llmorf 

'IDB coma: Yes. 

!JIB SBRD'P: Deputy SIDlWt the nat: fi.w. 

c .. d.gbt ca up to tbs Clerk's desk. 

(lhe five junl:8 ~ the CCUZt:zOCIIl.) 

'riB. Cl&ltX: 1 ask that you au raise your 

r~ had. 

(fte Juras wen 8WGr'll CA voir dire.) 

fBB CCUI:: WGald 7GU lad tea an4 gma.tleD:en 

haw a seat m the j1J1:7 bCMC, please. 

%BE cmn: Aa I call your aa=es, would you 
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i 
! 

Peanaa, Albee r. CbdaCUII, .tuaai~ Bath WUct and! 
I 

I 
I 
i 
I 

uz CXl01tJ:: I.ad1ea aa.c1 ~1emen. tba caaea 1 

tha~ va will t:zy t.t.e tcda7 ue those of I 

Camwmwa11:h of Vizs;tn'IA ~- Wil.U& Ll.oJd ~ t 
WUUe ~ ramer is cha2:&fld w~ \118 of a f1mat:lf 
fa the Ct"'PJaaial ol. a felmly, 1:hst ~ of w. Jac+ 
Sad%h, Jr. Ba'a cbl:pcl with passeasma a sated-of~ 

I 

ahotpn Sa tba perpetmd.m a£ a rcbbery of Alan D. 

·Bam. Ba'a chal:pct widl t:be capital ~ of 

v • .Jack S11r1t:b1 Jr •• tD. tile Ctmmdsaic of a ~ 

... tbe defc&lnt. WUUAa Lloyd 'fdtW I ia I 
np:e~ fa tbsae cans by MJ:. WUlfo ll. savage.! 

of Suflo.1lc, VkPftiAJ *· ,_.s L. w~. ~ •• 
of SaffolJc.. Viz'aiafa. The Ci"'M'mAI8~ 1a 

npnaeaCM b7 lf&-. l:k:llln. c. ~d of 

I 
I 

I'CIIf1 Sa 1:lleze aa.y D/eiiDe:: of ~ jwr:y nlate41 

bry bloocl - ~fa&JI to SDy of tba a~, to the 

defaadaat• W!Jlie L10fd ~, to A laD.. D. Ia fa or 

•• Jaclc Smith, :sr.! 
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Do 8117 of ,_ bave aay knarladp v1th. 

:efueace to tlteaa caaeat 

illw ydll i&ud aa,_. diie'aCS 27 CJi tbr.e 

caeeat 

..... ,... n&c~ ..... at: i'l'iZ"d -~­

~ •'1-- -- wlla&aaeverl Blve ,.. J:ead 

• beam ..,aldq abGaC cbeea cueat 

..,. .., of ,_ f .... IIA7 cpilalaa. .. to tbe 

An .,. o1. ,_ nlacad 1»7 bloo4 c ~ 

to U7 poUce off!£er 01: aa,oae 881Pl.oJed f.a law 

.... ,.. oc 887 ....... of ,... f-'aily beea 

a ftcea of _, ... , 

(Jwc.U!qltla.t.) 

!1B CCIBta WWld ,_ state ,.c .... , p . .• 

Rallll::llV& JIIIIOI.: 11111& D&Jelo. 

DB CGaiZ; Would Claa fact: tbac ,.a law llkl 

t:lda ~ a:fa Dilated to ,.. - • llllllbeZ' of 

,._ '•UJ' affac& ,.... allit~ to nach a tau _. 
~1 WDU&C ill. Clda cuaf 

•.• DDAI.Ot l "-'& beUaw ao. 

%81 CCIId: Cia,_ aa7 ,_ c aor 
IllS. DIPALOI ... t& 11Rlda't affeet: •• 
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••• 1«8 .• Spady., eae of the clarges, the 

alleged chat'JJI of ~ of w. Jack smf.t:h. Jr.~ 1s 

a capital ease aac1 ca=ies the paasibillt:y of tbe 

deat:h peaal.Cy • if caw!ctect. 

••• do yau haw - ze.Ug1aua « 

CG~t~cieaticaa sa:uplaa ar abject::loas a,ams~ the 

ilapo8ttlara af the &eDteDCe of dea1:b? 

MRS. SPADY: (Loq pause.) 

DB CCDlt; I cUdQ 11: l1eu tba~. Did yea. aay 
I 

,.. OJ: aot ·1 

MIS. IPAD1'1 Bo. 

MR. GllZZAIDs 1 cU.da •t: hea1: tbe 8D8We1:, 

Youz: ....-. 

2lB COUI!f: •• 

ltaw,. do yaa feel tbaC e~ pezaca CGilV~ 

of ~ np:dleaa of tbe facta or ci=U~~Jtazteu, 

shouW zeaelw ~ deatb peaalC,f 

IllS. SPADrt Do I beUew thaC evezy pe:uaa 

ahaald J:eeeiw tr. 4e«th peaalcyt 

- COlEr I Yes. 

MIS. SPADr:- Bo, 1 &a•t: think~ abaald. 

%Ill ccrm:r: Yea daa1t: think ao! 

HIS. SPADY: (Sm'dlls lea&t neaatively.) 

- ccuar z *· a.utf4D. do ,au have _,. 

1:elf.sjG128 cr: CG1Sc1afttlaua acnplea = objectioDa 
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~. cmusT!AN: No, sir. 

TEE coma: !iow 1 do you feel that in ever, 

4:4H 1 re.,:d.lcss of tbe facta and ci:cumstances, 

wbm:e a penm ia C!onvictecl of mm:"der be shoulcl be 

given tbs death sentence? 

1111. cmtlS7IAlf% No, s 1r • I dell' t. 

TliB ccw:r: Mrs. Pearson, do you bave any 

reUgf.Qus or coasc1snt1ous scruples or objectiar1s 

against the tmposit:iCil of the death penalty! 

MRS. ft!ABSCit: !to, sir. 

TIE couzr: Do you feel tba& 1D ~case. 

reaudless of the facta and c!rcuaratances, wbaft a 

pcmtOD is conricted of fll.lrdar be should be atvea 

the death peaalt:y? 

MIS. P.BAISOR: Hot: every case • au. 

nE COUI\T: Mrs. llal!d, do yea haw any 

relJ.aious « conac1ent1od8 SC1!Uples or objectians 

ap1aat tba lmpoal:iorl of the cleath pemalcyt 

MBS. VAID: Rot au. 
..nJ£ COURr: no y«a feel that 1a eac.h aDd 

Er18Z'7 case 1Jbaue a penca is cCIIlYkta4 of murder be 

sbauld be stven dva death peaaltyf 

MIS. WAID: Ho:t 1D every case. 

Til COUI:t: Mrs. Depalo,. do you have cy . 
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:eUs!CIIS ·= cmsc·ier.d:ious scmples « objeeticna 

apmst: eta f.mpoa:l.ticD ot the death. peaatcyt 

HIS. DEPAUl: Ho• sir. 

m COOS%: Do ,.. feel that: ia e*f&Zy case ! 

of ~ ~ of the fac1:a or cizcualstazK:es,l 
i 

Che dea'Ch peuley shoal£! be !11p01ed! I 

MIS • IBPAUls lio, s!r. I 
I 
! 
I 

! 

I 
-.at: ~ a faU 8lld hlplrt:Jal verikt: 1n these 1 

caMs• e!tlla: f« tta clefeadla~ or tha ~lehj 

of Vl.q!Diaf 

Do 811.7 of ,au teD• aay 1*18011 wleCa~ why· 

*· s~. 

J87 nea. pla~ae. 

en. junl:a wed m.eo tt. JUJ:7 2:0GID.) 

ML 1IOODII\1D1 1buz' Jfoacrzr • of thaC sg:aup of 

ftw • 88 Depalo 1Dd:fcated fa ftllpGDSe to )'OUr . 

.-adcra. u I l8141htall4 the questica ar: aasvar ~ 

~c a ~ of bar t.lly bad been the vt.am of 

a cria. We beliave Chat w 'ra ea.ti1:1ed to !mow 

what a .. a 1M llbeJ: of l:za: family .ua a vktja of. 

MR. QaXZ2ADD: If ~ please the Cou:rt, 1 
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thtak they would be enti:led to aace:tain that oa. 

voi: ~e and would have no abjection. 

. llefm:c you bring her ~~ Sherif£, 

ClaJ:aaciDe Spad~ gaw the CcaJ:r.t au ulti:Date aDSUe%' 

aa t:o whaebar or: DOt abe had a rali;icus or 

CCWJ4!!ent:Lcaa objection to tba dead! penalty. I 

think the c:ou:t eould tell fram the way am agm:lze~ 
I 

i 

aver that dcciaioa that: there 1s SaiD questicrl in ! 
I 

i 
her mfDd and I would ask d:a eom:t: to bring her bae~ 

I 
' 

fOJ: ~r examiMtica GD tba.1: pUt:icular pomt 

aad lllw bar· 43plaia her posieiaa .,.iD. I kDcw she j 
i 

~ m. dle fiDal. ultimata ccaclusioa. aa ao, 1 

1JUC I tltf.Ak tlta •Y t!at abc acted aad the vay she I 
i 

the resc o£ ua to bec:aaa pa,cholosiabl. Sha was 

the fi1:at of d2e five who ti8S aakaf! the question. 

~ ••: faa batve ba4 tbe ~ty to have 

~ tb.e quas~1oas and ma4e tbau rasp.ooaea. It: 

18 a c.UfflcUl~ queaC!ca aa.4 tbe fact that: aba 

ceEtaialy daesa' c i:nd:!cate tbat abe -. ualcDowiq 

..... of ~ yea: quea'Cia:l me&DS CJr ~ of her 

:eapcll8e. I thiak it 1a a quesd.a't that she t.bcugh~ 
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about and gave the lllleqUivccal response to ycu. 

l-It. CB.IZZABD: Judge. &!Jiirl. I think the 

apoken wm:t1 is oae f!bm& and the pictm:'e is 

saaetbing else. nay ue fl1ltitlad to a fair jury 

and so 18 the CW•tfl!Q1J8&lt:b. % tbiak clearly frcza 

b8l: a=ions aa tbat witaesa at:aDd there ia serf.oua 

quacica whether she could "'ate far the death 

peaalcy f4 a p:opu case. I th:J.Dk wa•re enti::lad 

to 1au:u wba~ be: feelmga are. 

TBI. cous:t:: Gent1enen. we an all lookf.na 

for u ~jury. How,. the juror baa st:ate4 

act it's a d'f.ff!call: qaue1aa.. then 1a u two va;a 

uaua4 ~. aad ~·a mar:e difficult fcc s011e people 

eo 8II8WCI% 'thaa otbe:a » but wbeD they ausw: the 

quesdca Cha7 !alawa of com:se. tba Court 1s not: 

aoias to so back iDeo 1e aad tzr to clm:ify answe=~ 

ca: a,be pc them to sive rouoaa. I w1U briDS 

Mrs. Depalo back for bar cpestlcll, but I wiU noe 

=iaa Hn. Spady baak. I'm aatiafiecl with her 

-· 
Dl Ct411U': Briq MJ:s. Depalo ia. 
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Tlil CGUar: All1:igirt. Daak ,_. 

(B:a. Depalo \1leftt 141~ tie jm:y 1:oam.) 

m. ~;n: ~~~.Mrs. Dl;tllo 
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hu tad•~ateci tlii~ aha wu tcJ;Jat~ ~ tt. vict!s 

Gi a c:&e. Slle certa.Saly baa been tbe vktia of 

a aoat saiotll. a:-:. if abe i':ao Deft !f:idwlpped 

apiut: he.: vUl. We 8'"d:c1t: to you thaC givr~a Cba 

f&c'ta aa • Wklentaad b:s ~. ~ltb 

Attc.aey w.U1 be ~ted• cae who 1s tbe~Cim 

Of a snf.Gu c:a. u tiiSa tl!daappfas. ceztafaly 

has a pnd;1.tpostt.t= to bpaaa ._. peaa1t)9 'that 

aha lilly aoc ~ f.mpeee. I thfak ahe·1a beea 

ftl:1 f~i;id: 1a saidq tile statcseac to ,.._ 

We bal.L'Ift tbac is ~==- fslm- beiDa escuaed 

&ca ttda ~ !*lei. 

ta.. C&lZZABD; YQR JiriiHr • 1 -., of ao 

p::aada to acase !au far -.. 'fbi Catzd ,..c 

f~ m quaat:tmiq aact aaw he apac:Ulea117 

U C!ta~ wou14 a~facc ba1: 'N:.dkt c tb:lakifta 1a l1fl1t1 

c::iadaal caae ad a!a ~~·~·•ad -lly i:haC 

lt -=14 cac. 1 t!tbak Cbat'·• the aaswr :a the 
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ease. 

Tm eotm:t: All right:. I'2 satisfied vi.tll 

that. I wUl note your exception, Mr. Wocdtard. 

niB SHEIIW: ~ next five, Deputy Smaw. 

Cftta five jl;:on entered tile coartroGm.) 

1'HB t:t.ERIC: I ask )'OQ to mise ywr rlght: 

(rhe ju:on .re sworn an vof.r dire.) 

nB S1!E1Ui17: arva a seat: right berea in the 

J=7 box, please. 

niB CIEBrt: As 1 caU yam: D81111S 1 wculd yau 

plsaae just: :aise ,car bmcl lll<J!Nntazny. Sazah 

JnsCan Wm::ell, Cbarles B. Jaaella, lllea F. 

c.dea • BolWia Pub • Lara'fse It. -z&71«. 

ftaak J0\1. 

O!he jm:an t~tma ideDt!fied.) 

DB cam:f: Ladies ad geD.tl.emea, tba cases 

tbiC w will try btaze toda7 a:e Cc••••ltMllth of 

V~ wnua VUl:la IJ.ard ~. WUlfe L1o,r! 

t.DU f.a clszp4 1dt:h use of a fueem !a the 

cCI!Idaalaa of a felaly, arnfer of w. Jack Smith, 
I 

h. • •• dla:rpd wiCh poaaea!as. sawd-off 1 

Sboel&lll !a tba pcpet:n&iaa of a robbaJ:7 of Alma D. 

Brda. Ba 1 a chazpcl with t:ba caplt:al DU'deZ" of. 

v • .Jack SmfJ:b wbUe 1D tbe carm:JsaiCD of a robbuy 
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while armed with a dendly weapon. 

lieu, the defendant~ tiUl.ie Lloyd 'l:ul:ner, is 

represented in these cases by ~. William R. 581n1gai 

and by Mr. Thcm!a L. Woodward,. Jr. The 

C~lth is represented by Mr. P..ichard c. 

~lt:h's Atl:l.lrney of Scutbamptm 

by blood or lBI.ttia~ to either of the att~ys, to 

the de.fendant• W1111e Lloyd Turner, Alan. D. kin, 

o.w: W. Jack Smith, Jr. t 

Are any of you relat::ecl to any of these 

people? 

Do aay of you have any fmcwledge with 

reference to these casu? 

Dave yea beard anyone discuss these cases? 

Have you fo.Emed any opf.Dilm with reaurd tD 

tbe guilt o: fmocence of the accused~ tiillia Llayd 

awe any of you read -~ .... baud 

anythm& « seen anythillg en any of the new tredia. 

with refereace t:o these cases f l 
i 
! Btve aay of you read anything 1n t~ 1 
I 

I 
newspaper, heard anything~ seen anyt.tung in any t1t...~j 

I 
-media? l 
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to any person who is a police officer or iavolved 

in law enforcement? 

Blve you or my membu of )'Q1Z' family been 

tbe vt.cdm of a crime 'l 

Now• oaa of the cbar~s • the alleged cba%31 

of a1.1:der of w. J'ack Smith, 3r. • 1a a capital caae 

-- a capital offense .... and carrlea the posaibility 

of the death peual%y, if canvictad. 

New • Mr. Roselle • do you lave any relisicas 
I 

or c:.casc:1em:1cua scruples or cbjectiau~ apias1: tbe · 

impositicxl of tbe deadl pcmalty? 

I 
nJB CWJt.r: Weald 7GU say ,as or no. pleaaet ! 

MR. ROSJ.a.LB: No. 

T1B cam'r: Dow. do you feel that many 

case, rer;u-dleaa of the IJicta or cJ.rcumstam:ea, if 

a penc ia ccavlcted of am:der tbat tbere should 

be tbe cfeat.b pe~? 

MR. IOSEI,t.E: 1 don't: kuou, sf%. 

7DE Ct1f1rt: Did you say ,as ar: DOl 

MR. IOSELLE: Vell, 1 said I GJ.dD't knew. 

'liE CCDB.T: Vbat I'm aaldas you, air~ de you. 

feel m awry .case of I1U2:de: tbe defendaa~ shaald 

gee tbe death penalty repmlesa of tbe facta or 
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You said no; sir? 

TlZE coura; All right. Is it l4ias Worrell1 

~;s C01JR%: }!iss Worrell$ do you have any 

relig1oua ar ccnsciontious se:uples or cbject:lons 

against the huposit:ica of tba ~tb. penal~!? 

MISS~: Yes. I do. 

rm: coma: . How, is JOlD!" cbjecti.arl to the 

dsath peaalty absolu=e'l 

lt..ZSS ~~ Yes, iC f.a. 

7:liE COtEl : Cou1c.t you in a proper case 

1mpoae tbe dead! peaaltyf 

MISS WOimBI.Lt I couldtl1 ~. 

·TlE COU11%: All rl.ght. Would you stand 

aside, please. TbaDk you. 

TlE SIERDT: JUst have a seat :right back 

here. 

pauel.) 

%BB COOlft: Mn. Taylar:, do ,.cu have any 

relig1aua ar consc:ieatiala semples or objee~ions 

a~1:.\st: the imposition of tbs death penalty? 

Donn, Graham &. Associates 1.1.7 
REGISTERED PROFESSIONAL. REPORTERS 

VIRGINIA BEACH, VIRGINIA 



1 I 

2 

3 

4 

5 

6 

7 

8 

9 I 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

73 

nm COUKr: Is your objection to tho death i 

penalty absolute 7 

~. TAYLOR: weu~ not en c1rcumstantial 

evi&mce I WCIUld:l't ccavict anyone. 

TEE tnll%: Qm you say yes or no? I man 

is your object!GD. to the death penalty absolute 

under any ci2:cumstances? 

r~. TAYUa: thder any c!rcuustancea? 

TBB a:IJD!: Yes • ua 'am. 

MBS. TA!Uit: No, I wouldn't say UDder any 

'lllB ccmrr: AU J:iabt. Weald you 811SWe1: tbe 

aat: quead.ce. 

Ccald 7CJU ia. a propa: caae impose the death 

peualt,yt 

MBS. TA'DDD..: l vaalcht't •nt to. 

nt£ cxm&r: AU r~. Ml:s. camden --

1-mB. c.\MDB~l: Yes. 

rBB catltl: Do ,au have ay reUgicua or 

ccasc:l.enticaa sczuplea or object1al ap1ast: the 

ialpaeitica of the death penalty? 

-rm CX)l~Rf: Is J'CIR abjec.ticm to the death 

pmalty absolute! 
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~ tba death pct'.Alty'l 

-rJB CCR.ll%: AU righc. Mr. Parks. do you 

have any ~Ugious or conacienticus scruples c: 

objecticas a-&tinst t:he f:!.poaitiaa. of tbe death 

penal'ty~l 

74 

%DE mtm:r: Do you feel that rer,ardleas of 

tho facts ac circumstaaces tbat in e:very case of 

v:urder dle death penalty should be imposecl'l 

MR. l'ABXS; Yea, au. 
TlE a.ltJ2r: Yea tbiak it should be in every 

case of mm:der regardless of the circU~X~Stazu:ca or 

the facta involved? 

ML l'ABICS: If tbay p:r:ove h1m guilty. I*m 

having a bard job of bearlag. 

!DB CCI'IB%: Will~ I'm t:ying to ask you, sir, 

is do you feel that fa eveq case whm:e the accuaed 

1a charged with um:der aAd is cmvicted thaC 

involved 
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I 

'liB COOJrr: All l'ight. Would you ladies and 

gen~lemea. step outaiclo a ~t • plmlse. 

('lba jua:ar:s weac 1m:o the juzy room.) 

TS c:caJI\'r: Ml: • Q:tsza:d. 

there. at aau. ttz guess not." And yea said, "1 

c:aa I e J.ar l'CUs" ad be aaU •-sou at: tbat: point. 

l'Jt1niJac 1. 

As ~»:a. Taylo:. she bas stated. tbat -­

she's~ ~1 about: wbet:ber CD:' nm: abe can 

voCe a -.th peaalty· ua.de: proper ci1:c1Dst:aacea. I 

th:hlk * pcopft CJ.I*Itiaa for: her wwld. be to britq; I 
ha: Sa bam~ aD.Cl ask her U aha bad a choice of life I 

i 

of c!eath would at. hi a p1:ape1: case 'YOte t:be dead! I 

penalt:y. Der amswen ue equivocal and tJ:m 

tmpnasi.clt that tla Ca:aiJC'.Ill1te81th seta 1D thls 1 

JIIU1:e2:. tt.n is - ,_.a,Uit:y of seems a deatb I 
l 

pmalt.y w:dict: out of hu under the propel:' facts ofl 
Donn, Graham ~ Associates 

REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH, VIRGINIA 

120 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

i6 

the a1tuat1on. I would ask that she be removed for 1 

cause. I t;culd as!t that Mra. Camden be rcu:cved, 

who says her objection is absolute, and I ~"culd ask. 

the Ccurt to inquire further of Lauise Taylor and 

Charles Ros-elle. 

:.m. WOODWARD: Yean:' llonor • in response to 

that, Charles Roselle again waa the first of tbe 

five 1tho uas inquired of. Utlfca:tuaately, the 

queat1ons t~st are propounded do not: elicit ea·sy 

answers and, again, as =ade iD our motion ca voir 

dire as how we believe iC shazld be c:caducted 1 

tbeae are questioaa that pz"obe people 1 s souls. The 

other Ume he bad been given tbe opportunity to 

answer. his answer was unequivocal and that's tba 

teat. can be malca an unequivocal statm:nent t:a tba 

Court. Now, tba c~ bas exchtded Sarah Prestaa 

Wozrell. lfra. Cemden did indicate --.I may have 

those two reversed -- both of them did indicate 

absolute. We, of course, can matce no objecticD to 

that. In the saute ease, Noruan Edward Parks • .Jr. • 

sbaulcl be ezcluded for cause. After the Court 

explained it to him, agaia, be said 1f be's 

corrvicted be wants the dead! peaalty. That's the 

queatiaa w asked to be propaanded. 

That leaves Louise R. Taylor. }Irs. Taylor 
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wrestled with tbe question, obviously, but she did 1 

not indicate aa autc&atic pred1spositioo not to 

give the death penalty 1n any case and the last 

inquiry that you ade of bar again did not elicit 

tbac respoose £rca her. She indicAted that sbe 

wouldn't •nt to. but she didn't say she wouldn't. I 

She juat said sbe wculdn•t \.18nt to. I•m sure ncae 
I 

of the people ca the jury wants tot but she bas nee: 

indicated the autou:atic d13pcs1tian. a~inst tba 

death penalty, which 1s the standard emmc1ated by 

the United States Supreme Court. We submic Louise 

R. Taylor is properly seated as a uembezo of tbe 

juz:y panel as is Chttles R. Boselle; tbtt Norman 

Eduard Pas-ka, Jr. • should be excluded for cauae. 
I 

MR.. GRIZZAID: Your Honor, going back, again~ 

I doa • t know that I'm the caly cxae that beard 

Charle8 Bcselle say. "I guess not•• in his first 

answr. 

TBB COURT: Then he said no. 

I wan~ to heft Mrs. !ayloz' first:. 

Mit. SAVAGE: Your Bonar, your queacica on. 

the choice of life or the death penalty, I thirlk 

tbe form of it is improper. 

TBB CCilRT: I'm not going to g1ve her a 

hypothetical case. 

I 
I 
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!-·~. ~\V.\GE: Or a choice-type of thing? 

l~Jil. GRI7Z-~lm: Your tbnor, that is t.he exact. 

phrasing of t~ quosti011 an voir dire in t.be 

~~bael Smith Cli.Se in Williauburg. 

Tim COUia: h"hat question 1 

im. «rdiZZAim: It's a series of questicns 

l.Gading up to itt .Judge. "QuesticD: Ycu cculd 

find hi:n auilty; is tbat Cott'ect? "\nswe.r: Yes. 

Questica: Now, occe you found him guil~J, there 

wculcl ba 011ly two punis!Den~s. ~\nswer: Yes. 

QuoaticD: One would be life imprisoaztent and tbe 
I 

otbar would be death. All righ~." 'rben the aMwer\ 

ia yea. t1Questian: Now, if tbe Cca.monwealth 

proves its case beyaad a reasaaable doubt and it 

was a proper ease, could you vote the death penalty: 
I 

fot: the defendant?" The wi:ness starts to answer. 1 

i 
She said, nin and tbe question continues. "queatioa: 

I 
Or would ycu bave to give him life imprisellmtmt? 

Answer: I would say life." That's a questioll 
I 

approved by the Supreae Com:C of Appeals of V1rg1Did. 

MR. WOODWABD: Your Hoa.or, they didn't 

approve the questiaa. What they said 1n. that uta 

that tha Caur't had elicited the finding which 

indicated a preclispoaition and autar.atic nfusal to 

give the death peaa.lty iD any case. I submit the 
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question is improper ~ause then we gee into the 

second stage of the trial, t:he very thing the Court 

bas pointed out to us previously. You're asking 

evldlmce. I thiDk the quea tiao ia -- Uaited 

States Suprese Cauz't: quastica 1a to elicit: tbe 

response. You. asked ber that quest1aa. in the 

aeries which tbe court reporter bas jua t read back 

and sbe did cot f.o.dicat:e an absolute predisposition 

and that' a the standard. 'l:hat's tbe ooly standard~ i 

tbe face that she doesa1 t 1Jill1't u. "I wouldn't 

.aa;t to•• does noc 1Dd1cate that. It doesn't SJJy 

that: tbe ~lth geta &aDeaaa just: as 

favonlble to them u to the defendant. It aaya. 

''We ~eaova the people that" --

'll£ cmra: I'm sof.Da co briGs her back for 

aae quea t:loa. 

Mit. CBJZZABDs Yow: li:Dor, 1D. reapoaae to 

hJ.a argtmaAt, this 1a a set of queat:iou aet for'th 

by the Sup:ese Couz't !D tba opilliaa in the Michael 

Sld.th caae. I assume 1f tha7 set 11: out in their 

opfa!aD. tbey app1:ove it. 

be aalr:ed. 

I aatc tha= tbat queatiCD ' 
i 
I 

pntlemen, and ask her oae questiaa. 
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(.trn. Taylor entered the courtroom.) 

T3! Ca.m.T: l·!rs • 'taylor~ I asked you 

praviously could you in a proper caae impose the 

death pecalty. Y-eur ilDSl4er to that: is~ "I 

wauldn'c want to. u What: I am asking you is cculd 

you !n a proper case i=pose the death penalty? 

MIS. TA U.OB.: If I wa.s S1.1'rtl. That' a all I 
I 
i 

can aaswer you. 1 

Tm COUJrr: A:re ycu saying that: if you wre I 
I 
I 
i 

sum of tbe au:Ut: of the defeDdant in a proper case! --
' 

MBS. TA'!Um.: Uh-bab. I 

TlE canu: - ,_ could l.mpose tbe death I 

peaalty1 I 
! 

11BS •. TAnDI.: Uh-huh. If I ,.. aura • but I I 

weald have t:o be s~. I 

nE Ct'IJRr: All rl.ght. Thank you. You can 

step outside • Mr:s. Taylor. 

(MJ:a. ~ylor wenc into the juey room.) 

nB tcllltt: All ri.;hc, gentlemea. I'm going 

to seac Ml:. llaselle ad ~ •• Taylaa:. I will strike 

(ltr. l'ark3, Mr:a. CladeD and Mrs. Warrell 

en'tel:ed the cau:a:troaa.) 

TlE onm:r : Ml:t. Pa:ks, Mr:s. camden and Mrs. 

Worrell, ycu're e:euaed. Thank you for being hera. 

Donn, Graham ~ 1\ssociates 125 REGISTERED PROFESSIONAL. REPORTERS 

VIRGINIA BEACH, VIRGINIA 



I 

.2 

3 

4 I 

s I 
I 
! 

6 ! 

7 

8 

9 

10 

II 

12 

I3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(Tha five jurors entered the courb:oan.) 

TlE CIEUt I aak ycu all to mise your 

right band. 

(The jurors were sworn on voir dire.) 

T~ CIEF.X: As I ea U ytr.n: names , would you 

just raise your right band just for a rJOment. Amy 

Ireae Webb• Odessa Doretha Sbap Wynder, Wesley B. 

Bowen, Jr •• 3. E. Worsley and Willis B. WAlker. 

(ne jurors were identified.) 

tlE cc:mzr: All right:. lad:tea and gentlemen. 

The caaes tba'C • wU1 try bere today are 

C«RJIWXIwe&lth versus WUlle Lloyd Tualer. Willie 

Lloyd Turnu is charged wi:h use of a firearm in 

tbe coamisaicn of a felony. Be's charged with 

posseasica of a sawed-off shatgu11 in tbe 

perpetrat.1ca. of a robbery of Alan D. Baia. 11e is 

chas:ged with the capital murder of W. Jack Svd.Ch, 

.1r. » ta the ccmisaicD of a robbery tthile axmed 

with a deadly weapea. 

New. tbe de£cmdant, tiillle Lloyd~~ ia 

L. lloodsard, Jr., of Suffollc. Vf.rgin!a. 'fhe 
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G:d.zzard, ~lth•a Attorney for Southaitptcc 

Bow, 1a there any mamber of the jury related 

by blood m: lr&ttiage to any of the taw,ers, to Alan 

D. Bam, to w. Jack Smith. Jr .. • or to the defendant* 

Willie Lloyd Smith -- WUUe Lloyd Tu:ner? 

Do any of yea have any knot.glodge with 

reference t:o this case7 Have yr:u heard 1t 

disc usa edt i 
! 
I 

Iraw yas formed any opinia1 as to the guilt: 1 

or iDDocence of tbe accused? I 

I 

I 
I 

I 
M:e any of ygq related by bloacl or J~Uriage 1 

to any pol1.ce officer or anycae 1D law enforcemmt? i 

Bave ,ou or any member of your family been I 
! 

the victim of a crime? I 

m. Dovm: \ 

Any crlae. 

1 go: finec far washing clams ca I 

public property which I got arrested for. 

MR.. JKIWER: Yea. 
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TilE CO'Ui:.r : l~ow, Mrs. Webb • one of the 

charges -- alleged charges of the ~der of ll. Jack: 

Smith. Jr. • is a capital case and carries the 

posaibUity of tbit death penalty • if cGDVicted. .Do: 

ycu have aay religiawl or canscientious scruples 

or object:icas a&ainst r:he impositiaa. of the death 

penalty? 

MBS. ta:BD: Well, I have peraaaal feellnga 

abcut the thing. I baw mixed feelings about it. 

tim Cam%: Ca.tld you answer tbat questioD 

,es OJ: no1 

MIS. WEBB: Well, I must say no then. 

'mB COURT: Yes 1 

MIS. WEBB: No. 

TUB coma: Do you feel t:bat tbe death 

peaalty should be imposed in evuy um:der case, 

rega~dlesa of facts or circumst:ancest 

MiB. w~: Well, no. 

THE eotna: Mrs. Sbep Wyader. Do you have 

aay nligioua m: coascieDticua scxuplea 01: 

objectioaa agaiDst the impositica of the death 

peualt.yf 

MBS. SBEP WYNDER: Ho. 

TJE COUKr: Do you feel that 1A every case 

of 1!Urder, regardless of facta ar cJzcumstances, 
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the death penalty should be itr.posed? 

111\S. SlD::P tmlDER: No. 

T:m COURT: Hr. !ialker --

TEE Cot.mr: -- do you have any religious ar 

conscientious scruples or objecticas aga!Dst: tm 
imposition o£ the death penalty? 

llR. l.U\LltER: No, sir, I don't:. 

Tlm cotmT: Do you feel that in every case 

of murder • regardless of facta or c1.rc1m:stances, 

the death penalty should be imposed? 

TBE COURT: Mr. Bowen. do ycu have any 

religious or conscienticus scruples or objections 

agaiDat the deaeb penalty? 

MR. DOOEN: No. 

TEE COURT: Do you think the death penalty 

shculd be imposed in every tmrder case • regardlDss 

of facta or clrC\JIIrBtancea? 

MR.. BOWES: Ro. 

TIE camtr: Would you state your nau:e, pleaae~ 

PROSPEctiVE Jtm.Olt: John Worsley. 

'rlJB COURT: All r1ght, Mr. Worsley. Do you 

bave aay religious or cmscien~icus scruples ar 

objections to the imposition of the death penalty? 
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1-iR. WORSLEY: No, air. 

THE COuaT:. Do you feel thf&~ tbe death 

penalt7 should be impased iA ea~h and evel.-y caae -­

each and avezy aas:dar case, ~eg8%dleea of facts or : 

ch:c1DS taaces! 

MR. wcmsLSY: No, air. 

'rlm cotmT: leu, do any of you ladies or 

geat:laman kDov any ~eason whatsoever why you. eaaaot; 

render a fair and impartul verdict 1n this case I 

I 
e1thre¥ for the defendant: or f01: the Cmrmaawealth ofl 

I 
I 

Do aay of 10\1 know any nasca why yea. camac; 

All right. 

(Tbe jurors went. JAto the jury room.) 

ntE COUKr: Do you -~~~ Mr. Bowa to ccze 

back GD4 tell ua wbac crime he vaa the victim of'l 

nm COUll%: wm you =ins MJr. ~Gwea back. 

~!c'. Bowea utend the caurtl:oa~~.) 

TDE COUB:r: ~. Ba.m, you f.Ddkated tba't 70'1 
i 

01' sane Ballber of yovz family had been t&e victia of! 

a crime. llbat crime ,.. that? 
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!'ES aiURT: All right, sir. ~lould you stand 

aside. Uould you stop outside. 

{}12:'. .BOMen went into tb:! jury room.) 

!-m.. WOotW.ltD: I move that: he be excluded 

cannot sit dispasaiaaatel}\ in r:r.ry opinion. 

THE SllEIUFF: His fa'tber •A-esn' t :urdered. 

His father Qlrdered somecne. 

TBB cotJP:r: His fatber mn-dered somecae? 

1-12.. WOO!JlARD: Tbat's an unusual Sllswer to 

the questiaD yea propounde.d. 

Mil. GlUZZABD: I would go with ~. Woodlfard'a 

MR. t«30DWABD: It' a not a proper question 

ever to ask if someone bas been convicted of a 

crime !n a pers0El 1 a family. I think Mr. Grizzard 

bavUg tbe infarmat:ioD can use that in his 

preemptory challenges, Your Bonar. It's not a 

proper excl'uaiOD for cause. 

MR. GllZZABD: It might not be a proper 

queaticll. Certainly his disposit:ica there with that: 

ill hia background would uake him a slaky jurca: at 

beat, trying somebody for the same thifts his fatber : 

was ccav:f.cted of. I think that clearly would put: 
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move to at:ilca him for. cause. 

37 

niB Cotmr: tiell, Mr. Grizzard • if you have 

goc any aut:hol:ity f« tha~, I will do it. 

Ma. CBIUABD: 1 dGD't know of any, Judp. 

nm CI..Emt: Tbac•a tWDty, Your Honor. 

nm Q)UKl: Nov, - nt:ed two u.ore, so let's 

brms four ill. 

All risht. Sl:eriff. Would you bring tbe 

t.rBB SB!JlJ7: .Jaa't f~. 

(!M fom:' jurors eacend tbe courtroom.) 

en. junms wze SWOI'D as vofr dire.) 

%DB t:raXJ Aa I callYfl= aames. would you 

jUG liCitlllltUily mise ,.ou~: right baftd. Victor 

Lea SfapaCD, Cbarlea Lemca. Jr. 1 Linda Dunes 

Tumu aacl Samuel Cypress. 

('.rba j~a wen 1dent:1f1ed.) 

Till WUKr: Ladles aD4 patlemeD1 tba cases 

thac w will bear today an the cases of 

Colaaauaaleh wnaa Willie Lloyd 'rui:Dtn:. WUlle 

Lloyd Tuzu1: f.a charpd with aae of a fiream iD 

Cbe c_.lsaioa of a felCDy. Be'a chupd with 
I 

~·eulca of a 8h8cl-off sbot:pD in the perpet:rad.aa 
' ! 
I 

of the s-obbery of Ahm D. Bam. Ba*s cbused with t 
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represented by ~zr. Richard c. GJ:iz:nttd, the 

i 
I 
I 
I 

I 
~latJ• is tb!re any nar.ber of tbe jury related! 

I 

by blood or utt:h'tgu ta either of tbe ~rs 

involved m thi.a case, to tbe de.fcmdant, to .t~\lan D. 

Do any of you haw any !mowledge with 

nave you b:!ard it: diseussed or have ycu 

f01:med any opinicll as to the guilt or innccence of 

the accused h1 this na t:ea1:1 

!hve you heard,. read or seen !n tbe 

newsp&{)U, :radio, t:elevisiaa m: wbat·haw-you 

anyt!dng about: this caaet 

Am. an:t of 1aJ %elated by blood c: mattiaga 
I 

to aay pollee off1ce7: or: lAw enfar<:ement agent? I 
I 

lb'Ve my of yaa ar membel:s of your iJlmediate ! 

family beca tta vtctms of a cr:&r.e 1 I 
I 
I 

Now. cae of tba charge~~. the allezed chm:ge 1 
i 
I 
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of uarder of w. Jack Sad .. th, Jr., is a capital case 

and CIJZ%iea the poasibUity of the death penalty • 

if coavicted. 

New, *· CJpreea,. do JOU bave aa7 zeUg!oua 

OJ:' ccaaciaDtiaus scmplea = objectiaaa againsc tbe 

b&poait:iols of tbe death penalty! 

tba death peulty. 

TBE CCORT: Cia you say ,ea ar zao to tbat 

queatical 

Mil. CYPRESS : lo. 

tBE comrr: Or ,.. t 

Mil. CYPIISS: Do I haw aay objec=iml? 

MR. CY1'RISS : Yes. 

TBE camr: Is JG= objectica to the death 

peaalty abaolutaf 

Mil. C!PBESS: WeU, 1 would say ,.a. 

'fBI a:n.11:r: CouleS ,aa ill a FGPU case 

impcae Cha deat:b peaalty'l 

ML CIPBESS: Dlda 't: hear • 

DB COUKr: Coul4 ,au !a a proper case 

iJapoae dJe deadl peaa11:yt 

n. CftBESSa Well. 1 eaza't: see where i.e 

helps azay. 
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T:.£ CC1i'RT: ~11 right:~ l·tr. Simpson. Do yea 

have any religf...oua or eonseienticus scruples or 

objections against: the impoaitioa of the death 

penalty? 

MI.. SD1PSCB: tlo. 

Tm cctJRT: Do you feel that the death 

peualty should be imposed in every murder case, 

regardless of the facts ar circumstances 1 

rm. s~: No. 

TlE COUR1.': Mr. Lemon, do you have a.Tly 

religious or ccnscieatious ccrui)les or objections 

against the lmposition of tb! death penalty? 

MR. Im«Jt: Do, air. 

THE ca.m.T: Do you feel that the death 

penalty ah0111d be impaaed in every murder case • 

regardless of tbe facts or circunatancea? 

MR. I.I:MCB: Mo, sir. 

Tim ectJRr: Mr:s. Turrler, do you have any 

religious or caascieatious acmaplea or abjectioas 

ag,a!mlt tha imposif:ian of tbe death peaalty? 

'n!B coma: Do yell feel tbat the death 

pemalty should be impcsed ill every murder case, 

regardless of tba facts or circtmatancea? 

MRS. 'tDRREa.: No. 
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l:BB ama: Would you ladies aad gontlettal 

step outnide, pl.Gaae. 

TIZ SBElUFF: Cate in the jury roam. please.~ 

(n.t jm:on wnc iato the jury rQQ!l.) 

MR.. GRIZZA.RD: If it please the Court:, 

vas DOt dUected to tbat. Be said, ni don't see 

wbem l: helps.*' 1 may have that: c.cacluaica tha't 

maybe certam illstauces 1~ could be imposed. I 

th1Dk tbe quaa~ioa sbaald be put to him direc:Cly 

and a ,.S-ar-DO reapcase added to u. 
TBE coum:: All right, geat:leaea. I'm going 

to sb:ilra MJ:. Cypn~Js far cause. I note JOU 

exception, Mr. V.oocha:d. 
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lie need one mm:a, Sheriff. 

Tm CLERK: t-r.r. Notti."lgbam, ecm:e up to the· 

Cler.t•s desk. please. 

I 

"'"0:7 s~"""' " .. "'.. t-..- "-
1

1 . .-.q;;, ~.,.~: Dave a seat: r~ Cl41er u.u.-.~ ~ 

the jury box s please, sir. 

Tt£ COllaT: Mr. Nottingham, tbe cases tblt 

we will tzy today are those of C<zrnonwealth versus 

Willie IJ.o.,d ~. Willie Lloyd Turner is I 
i 
l 

charged with the use of a fi:relmn in tbe c0!.1'Giss 1cn 1 

of a fel.ally. De's charged nth possessing a uuact•l 

off shot:gun ht the perpetxatim of a robbery of I 
I 

AlaD D. Bain. Ba's chlu:ged with t1te capital uzraerj 
of w. 3ack SzdJ:h, .Jr., ia tbe c0!""2iuiaa of a 

robbfty while azmed with a deadly weapon. 

lfow, the defelldaa.C is represented by 

~. WUlJam B. savage mel Mr., 'lhmas L. Woodward, 

3:. • of Suffolk. 'rbe CUI~MDwealth 1s mpresented 

by Me'. R!cbarcf c. Grlzzaz'd, C+aii()l1wealth1 s Attozney 

Do ,cu lave any Ia:t.awledp with mfe:ence to 

this caset 

lL HCJr.rlHGBAM: Sir1 

~m cou.Rr: Do ycu have any knowledge with 
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Tlli c:amr: Dave ,au :eac1. heard or seen 

8D.JCidaa Gil aay of tba aewa Dedia about this caae'l 

Mil. Btm:mGBAM: I daa't: th1aJc so. 

TIS canrJ:: Are ,au rela~d by blood or 

mar:f.a;e t.o any polka offf.c:et: or a,a:aa engaged in ' 

law enforcement? 

HL BOl'!IDIGBAM: Bot: at the pnsenC t:ina. 

Bot to D17 lasowledse. 

:!aaediate famil7 beea. tba vicdm of a crimet 

lit. Rar.rl!lGll\M: 11ot: to fll.'l fmcwledp. 

nB COIJllr: Haw. aae of the clarps ill this 

case, the alleged clarga of mm:der of w. Jack 

Donn, Graham d 1\ssociales 138 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH, VIRGINIA 



1 I 
I 
I 

2 I 
I 

3 I 
I 
I 
i 

4 

I 5 

I 
6 I 

! 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Smith, Jr. • is a capi.tal ease and carries ·the 

possibility of the death penalty. if convict:Qd. 

conscientious scruples or object:Lcns against the 

impositiC2l of the death penalty? 

MR. NorTIIiGHAM: Do, sir. 

THE ccmtr: Do ycu feol tbat the death 

penalty should be 1mposed in every murder case, 

re~rdless of the facts or circ~tances? 

MR. KOTliHGBAM: In every what? 

tEE coum:: Do yea thizlk tllat the death 

penalty should be imposed iD. evexy murder c:1ae, 

rer,ardlesa of tbe facts or cf.rct.ltr.stances? 

MD.. BOl'TDGBAM: I da:l 1 t really lmcw. I 

don't t:b!ulc so, but I don't really know. 

TIE COIJRT: m-.t I'm asking you, sir, is in 

every case of 1111Z'der, regardless of ltbat tbe facts 

or circumataa.cu uay be, do you think tbs death 

M&. ltO'rrDICBAM: Bo. I do not. 

DB CCIJ1l%: All right:, s 1r. Do yea know of 

any :naaca wba:tsOCMlr why you C8mlot render a fa u 
and lmpaxtf.al -verdict :la this case either far the 

defencJaaf: • the Cal&~aM~alth of Virginia? 

MR. HatTmGBAM: My cmly :reservation :ls the 

Donn, Graham &.. t\ssilciales 1.39 
REGISTERED PROFESSIONAL ~E?ORTERS 

VIRGINIA BEACH, VIRGINIA 



1 I 
I 

2 I 
I 

3 i 

4 

5 I 
I 
i 

6 I 
I 
I 

7 

I 
8 I 

I 

9 I 
I 

10 I 

11 

12 

13 

~ 

) 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

95 

fac~ that: I do nee bear t;oo •11 and. I migh: mi3s 

SOIDI pomta • 

any zea.a011 why ycu shot&ld not: serve as a ~: of , 

this jury! 

m. uartDJGBAM: No. 

THE CWta: Do yas. fee.l that ,our hearing is i 

such tbat 1: weald cause you any real p:oblem !n 

sittiD.s as a member of this jury'l 

MR. lfal'ZlHCBAM: I thi.~ l:'s a tn:oblem. 

I •m aura 1• d miss soa~ words here aDd there. 

DB CCIJI.t': All :ight, air. Weald you etep 

outaicfa juat a mcmeat. please. 

(HI:. llot:tmgbaa weat into the Jt11:1 mea.) 

»>l. SAVAGB: .Judge, we couldn't help buC 

nodce whUe ba •• aaaweriDg the queatiasa tbac be 

is tbl G&tly pemca hem. )'OU're speak'L".JS d!recUy 

to 1WD. au his au:eactz is fccusecl right: 011 you. 

8114 ewa tbea he many coa.ldn' t: hear eve:ythiag. 

•· GRIU.AI.D: te'ft 110t soma to so b7 the. 

•Y tbay look !a tba be. I raised that: objecticll 

a couple af t:111:es aDd the Caut"t bas avezTU1ed it:. 

'fiS SIERD?: Do ,as want: aaothe: cne 1 

-mE calla: Yes. Ezcase Mt'. Hott=msbat. 

•· !fof:tmgbam •• ezcused frcm the jury 

i 
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panel.) 

(l~1.J:S. Dcmiaick entered tiJe ~) 

TEE Sm.m:J:FF: Ccma right em up f:ont to the 

Clerk's desk~ pleaset. ma'am. 

~ j~ was swm:n ca voir dil:e.) 

TEB SJ;"EBDFt Wculd yott have a seat owr 

be:e m the jm:y boJc. please. 

TIE c:cm.cr: You are !~. Adeline Dominick? 

Jms. DOMJBICX: Yes. 

%BE WUKf: How, M:a. 

thiU: • 'u soiDg to beu taday -- dJem are three 

caeea of Ccmaamealth ap1nat: W111ja Llo,d 'l'urnc. 

WUl!a LlaJd ~ is cbar:ged with uae of a 

fil:eam 1a the cO!JIDissiGD of a fel.Gay. Be's 

ct.J:pd with paaaessf.as a aaue4-off ahcC8JlQ m the 

pupeb:at:f.all of a robbuy of Alarl D. Bam. Da's 

&lao ~sed wJ.dl the capital 11lt1rder of v. J'ack 

Smith. 3r. , 1a the caaafseioa of a robbe2:y while 

a:mect with a deadl7 weapaLt. 

How • t!Ja de£endant: f.s rep:e1«1ted by 

Ml:'. W!U1ma Il. SAvage aad M2:. 'fbam'ts L. W'ooduard. 

of Suffolk. na Comiatcealth fa I'Gpl'eaeated by 

Mr. lttchaxd c. Gri:zard~ Ccmlrcmwealth'a Attomey 

fOJr SOtCJ•IflPCaa Coallt:y. 

How, are you z-elaeed b7 blood or 1"1112:%1:ge to j 
I 
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any of the parties invol•~ed in this case, co the 

a ttomeys s to Willie Lloyd Turner • to Alan D. Bain~ · 

w. Jack Smith, Jr. 'l 

}.GS. OOMDJIClt: No. 

TBE C01JKr: Now • do yea tmow anyt:Mag abcut 

this caaet 

MBS. DOMlliiCK: No, I do not. 

TIE ca.m:r: 8\ve you heard it discussed? 

MIS. OOMmtcrc: No. 

TEE CODKE': Bave you heard anyoae talk a!)out:, 

11: at aU'l 

MBS. DOMmiCit~ Bo, 1 haven't. 

'.rlB CX)1]8%: Blve you nad• beard or seen 

anythia& abGUC ~ eithsc 1a tbe aewapaper = oa 

televia.loa or baa2:ct aa.yehma ora the :ad!o? 

MRS • OOMIIICit: Ho. 

TJB comrr: An you related by blood or 

man'iage to aa-, polica officer or an7bo47 in law 

enforcaeact 

MIS. OOMlBICK.: Bo. 

'lBI COUB:I!: Have ,ou or: aa.y member of you~: 

iJraediaee family been the victim of any c::!DI 1 

TIE QIJ£: How, cae of thta charges, the 

alleged charge of murdez- af w. Jack Smith, Jr. • is 
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a capital case and cattics the possibility of tr4 

death penalty, if convicted. 

scruples or abjectioas against the in:pcsitia:l of 

the death penalty? 

1-ms. DOMINICK: No. 

Tm caJRr: I dian' t bear you • 

DJ.Jrder case, :e;ardlesa of the facta or 1 

cUctiiDIJtances • the deaf:h penalty should be :Imposed? I 

J.ms. DOMmiCit: lto, 1 dott' t beUave in it. I 

THE CCUKr: Now, do YQ1 kDow of any reaac:o I 

~m aJiJlO:: Do you knew of any reaaoa 

wbataaever why ,as shaald Dot sene aa a mastbe:r of 

this J=y? 

rccm.) 

Tl£ CCL'J1tr: ME'. Grizzarcl, do you have llD.y 

objectiaD to this --
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MR. GRIZZARD: I think she answered 

equivocal, but the Court is not going to excuse her .• 

~m. SAVAGE: No, sir. 

THE COURT: All right, gentlemen, that 

completes the panel. tlow, you will take your four 

strikes as to the twenty, then you will have one 

each of the last four. 

MR. SAVAGE: If Your Honor p 1 ease , \tle have 

been at it for a number of hours. He would like tol 

have a brief recess. I assume the last two on the 

list are going to be alternates. 

TilE COURT: The last two on the list ~rlll 

alternates. I will not tell them that, because I 

think perhaps they should all sit with the 

understanding that they are full members of this 

jury and they may well be before the case is over. 

He will take a brief recess, ladies and 

I 
! 
I 

b~ 

I 
! 
i 
j 

I 

I 
I 

I 
I 

Court I 
gentlemen. 

(The Court recessed at 1:15 p.m. The 

reconvened at 1:30 p.m.) 

THE COURT: Mr. Sheriff, will you bring the! 
r 

jury in. 

MR. WOODWARD: Sheriff, before they come 
i 
I 

back, there is a motion that '~e would like to make.l 

Your Honor, at this time, we would renew our 
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which the :reapectiw jurca:s have been e.-.annined, 

voir dire by the Court. uhich ue believe would be 

inberatly prejudic1&1 to otbers seated on the jury! 

panel who heard those sta~nta. and certain 

inferences might be dram f:QD certain statenents 

tie did 1'Dilke a mot1cn for a mistrial 

praviaasly and in lieu cf usk:lng a. motion at each 

particular stage, we now re=v. tbe motion to the 

whale p:ocess for the reasons stated. 
i 
i 

tlm CC'lll%: All rlght. I'm zoing to ovel:%Ul.e 
I 
I 

your motiGG an4 note ,our ezc.epticn. i 

(%he jury penal was recalled to the 

caurtroaa.) 

'mE CISRX: ~\a I call your aa=ea, would you 

please raise 70Jr band CDe more tima. 

(The ju:y panel was ldeatifiecl.) 

('1'ha juz:y was at:uck.) 

%1£ CLIRlt: Would the follaahlg persons 

please staacl aside: J'eaate 1-foadie, ,J. Ashby Lecato. 
I 

Clazas~ine Spady, Nina Depalo, Louise R. Taylor, 

Odesa& Doretba Shep W}'ftder. Wesley B. Bowen. Jr., 

W1111t; N. Walker, Victot: Len Simpaca and Adeline 
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Dominick. Please stand aside. You all can ccmc 

have a seat in the audience. 

As I call the ~a of those remaini..'1.g~ 

would you please am1wer to yr:u:r na:a. 

(The jur:ocs' tsalDIS were called. ) 

101 

TlE CLEIUt: I ask ycu all if you will please 

stand aad raise ycm: rigtd: band. 

('%be jury was swccn.) 

T!E (!X)U'Ia: Mr. Sberiff, will ycu e:xeuse the! 

ot~ jta:on. 

(.rhe nsaf:liag juron were excused.) 

T1B CODB:r: Ladies aad gentlemen~ I regret 

that we are a Ut'tle ·lat:a gee'ting to lunch today. 

Ve will try eo correct tbat but, m aay ewnt, w 

wUl 1:eceaa at: this t:fae and we will mcesa for Cine 

ba:. If you will please be back at ten minutes to 

three. 

Haw, I wan~ to caut1oa you very carefully, 

pleue do DOC clf.sC\VJS this allCtiaJ; with 8nyofte • Do 

not allau 8D7QBII to df.scuaa 1.C with ycu. Do not 

zoezram !a tt. presecce of anyone talkbsg about this \ 

case. If anyate tries to talk to ycu about it., 

report lf: to me upca year return. 

Raw, wbell you CCIDI back to t:be cour:=oam. 

plaaae repon directly to )'Oilr ju:z:y :-ocm and we wil~ 
I 
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.. .-.,.. '<I •• • 

~ no question. 
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119 

5 

6 

7 BY llR. GBTZZ+\RD: 

8 Q l!rs. Cosby, wculd you state your 1lG11re , your 

10 Judith R. Cosby, R.F.D, F:an!tlin. I'm empl.Dye4 
I 

11 by USDA in Courtland, Virg'..nia. 

12 Q And I 'WaD.t to direct your attent:ioa. to July 

13 

14 

15 

12 1 1978, and ask you, 1-trs. Cosby. i£ you had occaaicn that I 

day to be in tbs vkin11:y or at Smith J'ewelera in tba City of ! 

Franklin? 

16 Yes~ I did. 

li Q At apprcxmately what tme, Mrs. Cosby~ did 

18 you arrive there? 

19 A At: appradately 11:25 a.m. 

20 Q Woulcl you tell tbe ladies arul gentlemen of 

21 the juzy what occurred when you arrived at: Smith J'ewalera 011 

22 July 12, 1978? 

23 A Yes. WbeD 1 arrived at Smith Jewelers at 

24 1 appZ'OJC!mately U:2.S a.m. aa tba morning of July 12, 1978, I 

25 I entered tbe store to p:Lck up my busband's watch and I got 
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J. R. Ccsby - Direct 120 

1 I about: bll:.C-uty in the store, l?hic.:h the room is l..on.z and 

2 

3 

4 

5 

6 

i 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

SerrA! people at: tbe back also, but she had bar hand over he.: 

lip like this (demnasb:ating), and I looked around frol: that 

and I saw a man with a sawed-off shotgun tbat ~ wrapped in 

a green towel and I knew from tbat that tbero mst be a 

robbery going on and so I just stood where I was. 'nlere was 

no turn:1.ng back and after I got in, Mr. Smith was stuffing 

acr:e mc~Cey frcm t.he cash register into .scc:e bags, which they 

wre white bags. They were store bags. And I-%. Smith told 

tbe gentleman tbac that t4B4 aU there was :f.D tbe cash 

reg1stu. 

Q Mrs. Cosby, let's go back aae mimlte, new. 

This man that: 7"JU saw m the store with the sawed-off shotgun. I 

in a towel, bad ,au ever sea that: uan before that: CAy? I 

A No, air. 

Q 

19 I tha~ sausd-off ahotgur&? 
I 
i 

20 I A I Yea, air. 

21 I Q Ccu1d you tell the ladies aDd gentlemen of 
; 

22 \ the jury whetbm: 01r not t:bat: uan is in tbe courtrOCllll today? 
I 

23 I A Yes, sir. 
I 

24 I Q WUl yea please po:l.Dt htiD oat? 

25 A 
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3. a. Cosby - Di:ect 121 

Q AU right. Now, afta2: --

Ml. QRTZz.AaD: Sheriff, do you bave a knife? 

TIE SlEltiJ?F: Yes, s:l:r. 

a.. GRIZUIDs .Jtalp • can I go wlm:e I can 

sec aaaa wat.e:t 

TlB O.IIJkt: Yea, a :b:'. 

Ladles aDd geatleDa.. wh1la ue':e 1illiting, 

wa will aka evexy effort to atop ac D&U S o'clock 

as w Cllll. We wi11 a., to t::aka a sbart recess at 

tile ead of ewzy haul:. If at illll' t1m 70'1 WDC to 

take a bnalc.. JOD lee me kaov aacl we will atop. 

1t -.,. be aaceasary to na. a fev 1ldautes beJUld 

five if W 11:8 fA ~middle of ac:&r.Gbocly1s teaC:f:morly 

u.. t:c~DzTow maatns. • woa1d Uka eo 

stazt ac Dbla tbiJ:ty aacl pleaN be haw a few 

ataat:u ecly so wa ca pc ata1:tecl ps:ampt:ly. tie 

wUl do ~8 we eaa to keep you callfm:table 

aad 1IICMt alaas aa mp!dly aa posaihle. 

(Qa allala to cfefeue co•ael fot: 

---t:iaa.) 

22 B1 MI. GRTZZAID: 

23 Q 

24 
I ,_ ._. ewr aeea aaJf=hms 11ka t:!da befoze1 

25 . A Yea, ai:l:'. 
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3. L Coaby • Df.zect 122 

Q ADd. wt.ze 'l 

A Iil Sld.Cb Jewele:a tbat: day, JUly 12, m the 

bands of the .a. m tba snea aait. 

Ill. GRlZZABDt AC dda tt.. Your Bane, till 

Qas;a. eat~ 1JOU1d utaa to law ttdA .nee~ 

puzpaaea. 

nJS CCIJBr: AU ztPt, sir. 

BY lL CIJZZABDs 

Q Ita. Caaby. 1 ahw -,.. this Sl'eeD. tauml aad 

ask ,_ U ,_ lave .,_ aeaa aa,Chfag Utaa tlda c afatlu 

to tlda befan t 

~-

A Yes·. 

Q Aalvl11 ,_ taU dae lad1ea aad pa'tleaea 

a .... ,.... azaad the aa.cl-off abatpn. 

lB. taTZZAIDt X w.a14 Utaa t:ba ta.el Dlb:frecl 

Ca ... 1Ch1a Bt••cr 2 fc SAelltUiaat:ica pspaaea 1 

'!olD:· Baaar. 

Otana• by tM Clade aa Qa '' ••lth's 

Bdfhi& Bmt»U 2 fO'C' WenCUkatiaa.) 
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I BY Ill. -GRIU.AID: 

2 

3 1 mteaupt:ed. ,._ ac the point that: yea said HI:. S.ith said 

4 tJat: ... all till ... ,.. 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BS&hf:. 

Q WU1 7G11 Cbaa teU tba ladfes aDd seac1..-ra 

of the j=y wba& OCCUI:nd aft:u 1e. Smith told h1a thac waa 

. au t:t. ...,.. 

IICID87t he stepped U'DUil4 -- U1ce 1 •7• luaa ~ back ac. die 

back w1til 'tba atbel' people who wre them. Ba stepped uoaa4 

• aDfl =tiaDe4 foe • wit:h tba sawed-off •bata- that •• 

wzappecl up with tJa c-.1. Be hacl 1t: Ulldez' the -- ahotata 

ham .Usr ct. to.l. Jll •daaecl f« • co move • to the 

bacfc lllld I WU t:&yfaa CO 1ICMI W%7 alaltly 81&\1 Vft¥:1' de]Jbe_..,-'!~ 

ao as ao& to cause a ~. 

8. SAVAGB: Yom: Jloaar please, aha C8IS just 

taU ~ aha ciU ~ acac1aa bar atata of miad1 

tba faet:a u CIMl7 accaza&cl. 

»L talZDID: ~. 1 tbfnlc Ue eaa tell 

wla~ abe aaN4 back t1m:e cat. moved alaerl7 c 

clelibealtely. 

fiB CXIBI: Object:laa owes::aalecl. Go .,.. ••. 

Donn, Graham &. Associates 
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124 

I 

2 A 

!L SAVACZ: wta= 1a &ppa'ftll't to bm: !a DOC 

(Cmttioufag) 7ha fact: 1a tba:t be td.ckad m 

4 

5 BY ltl. CRJZ?tABD: 

6 Q You kaep aa)'ins "be". %beze we:e two atlas 

7 m Cite atoca. Will you 
8 atate who ''he" :f.s. 

9 A ·~ defeadau.t. The dD with 'the sawed-off 

1 o abai:&UD. 

11 ADd I mauea to tba back ..s &baa. be usbend 

12 au of as -- poiated tba a-. liD lad no& ap&+aa.. I ba4 DOt: 

13 blaJ:d Ida apeak at tbat t:r.me, bu& he .... pota.tfAg wi:h tJat 

14 .- at1 aU ol. a Ulled up •Iaaa the ccaatez- ca.._ aide ac 

15 tt. lNick of tbt ~ aad vber& - aU lfud up. be .. 

16 staacliq as a!Datt !a tbt caatm: of tba a'ton, and a pollca 

11 officer eat:eftd ella aCOJ:e and aau. ''B17, 10f1Z afleAC alat:m. 

18 !a •• Ill ... th~q weD&!" ADdu cae said aa.ytbtng and 

19 tta po1tre o.ffker saw tta -. !a tb8 at.d4le of t11e floal: 

20 wUtll ella ..,.d-off ahalaa and ha •_,stately -- he ·~• 

2 I ad Clra D8ll Bldm\ed wf..tb til& 118\ fGC him ~ Celie CD fa and 

22 he ca. ta aDII -*icaed fcJI: him to tala hta pD Gat: of --- cut 

23 of tt. holat:u. vbl.ch ba df.d• aacl tba .- 'lllaCicDtd for hfm to 

24 1a7 lt: aa tt. flaar:. wlddl bat. ctw. aacl Cba cfafeadaat -- tba 

2s .. with tba aboC&1&\ pkkad up the po11cearen•s a=, which wa 
Donn, Graham 4 Associates 1!=).() 
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:S. ll. Cosby ... Di:ect: 12S 

I 

b11Dd. Be p1ctcad up the pistol and looked at 1: ad put: 1& -- 1 

lt,.. eitl:atr 1D his pocket: ,. :Laside of bia pGl1t8 like f:h:ls. i 
I 

(.,,_.tattq) aDd ccatinued to ~ • abald: w1Ch 't18 I 

aawecl-eff shoegta. I 

And dml tha defendant asked 1f tba sllenc 4 
I 
I 

!a the aff12:Dative and ao 18 t:old him to cut it off aac1 I 

.. • Smith •• to my lett: aa4 % 1111t1 ... I was abcat: fo= feet 

&aa the ead of tbe c:ormcu •. Mr'. S.tJ:h ... I mve4 to tbe end I 
i 
I 

of ct. eoa~~~. Hr. Smith came a=-c~. 181& GVU' aa4 cut: ttael 
alaza off. It-. -- 1 really coaldll'C taU yoa whee tt: waa 

acepe ~ ,.. scrtrlfken 111 the azrea of the cub :agister 

uacleaaath. bec:aue I saw Ida 1eaa CJV"U eel tm:11 iC off. Be 

aar.t U It ,.. off 8ltd t. aocklecl that: ~ ,.. aacl Cbe 1111r1 

wtt1t Ue shotaua -- t1a defea•u -- decidad be umt:H 

aCDatb!Da else --

Ill. SAVACB: Yata lfcltor• I objec~ to~ he 

decf.cled. .!tat &aU what Ill cU.cl. 

- Cdllr: JUst: at:at:e wbat ,.. ... !dm do. 

DB WCDBSS: Yell• GU. 
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J. B. CUby • Dime!: 127 

pCBitioa when I was behiad the c0t11ter and -- aDd after I --
1 

after I gae behiDcl Cha eaaDCer, the defenclaa't was sd.U ' 

ataladiD& CM.I1:' m diS litele sec-Of£ place wben t:he telephcme I 

aad lbl· c:aah ns1s'tft vu locai:ecl aDCl be took tt. piabJl aut: 

of Ida paCa = ld.s poc:kec, ~ lt was thac te 1114 tt. 

aut ha laofaact at :U: and 1dnd af tassed it Uka that and tbaD 

he find 1C and 11: f11:ed auc tauard dte back of tba store, 

81111 Cia po11ce offieer gid, "'Laok~" be saicl. "tbara 1s 

aobacl7 c•d.ns m the hack. .las~ farae~ about tt:. llobcdy 1a 

caUDa ia ctrac 1117." And. at: dda t1at, t. put t1a ._d-off 

shotam fraal Ida rialzC 1..t IDeo h:1s :taft baDd 8Dcl took 

&UIIi••uad~a wt&:h tl8 polkaan 's pistol at dda dat. 

• •lked ... fJUIIS' Co • mf.ddle of the 

ne m fhld: d ~. Sad.tll aa4 jaR 1oolcad at:~. SID1th aad 

ftncl tt. "*' a& •· Smidt aact. aa X aaU befom, ~. Smith 

wu ...,.,., •• ao ._,. tlaa £ac = five feat eo ., left:. I 

saw ~. Smfth faU hack ad allap a=aaa t11a camt:e¥ 8Dd then 

Ita feU alkl I saw a place aa b1a temple aacl tla&'s whe2:e 1 

..... t11re 1ta ·w t.ea ataoc ,.. ~ a=oas han (Srldicada 

trecaae it: .. taah bload d.abC -. aa4 *· s-tth tau eo 

ct. florm· aDII &Ja polka officu aau --
Q 

A 

q 

Yea. 
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J. L Colby - Dh-ec1: 128 

A Tt.t poUcawn'a piat:ol. hue be at::Ul bad tbal 
•bot:&m !a his left .,.,ct. i 

I 
I 

Q All right. Haw. ~ho fired that shot? l 

Q 

A 

Q 

Bea JOC pudcal 

Who ff.Zed t!ta shoe ac HI:'. Smith? 

fta defeadaDC. 

AU d.ghf:. W!ac bappeaed aftm: Hr. Smith 

A ~. Sadth feU 8Dd the polJce officer sa!d -

._ SAVACZ: 1 abjec't = wba't ~ officu 

saU. Yaar' Baaar:. IS:'s beal:say. 

a. GllZZAID: May it pleaae tla eam:t:. wha:t 

ts soma aa r!lbc ill the :atana 1:1 ~ of the res 

118tlle 8114 is DOC baanay to ""Jbod7. 

1111 OIIDJU: wau. 1 th1nk it wou14 be b1a1:aa 

aa.der t:bese c~cma~taDces. Of caur:se1 o~ 

evtdaace of vtac ttw poUce offku bas aaitl baa 

CGII8 fa ~ objectiGA. AU ri&hC. 1 will 

suatam t:be GbjtlcCf.cJa.. 

a. GRXZZAJDs If ~ pleen the c.u:c .• % 

&a •c falOII wba~ 1 cw;&&tJt: to arpa tlds . m e11a 

pftR4eCI or oat of tt. pr:esaace of tbl jU1:7. % 

1IGII1d Uke to us- dll pcd&d:. 

1111 OIJKI:: AU~. au. 
Waald ,aa ladles ancl aezrtleDvs step 1D d2a 

Donn, Graham &. Associates 
REGISTERED PROFESSIONAL REPORTERS 1.5? 
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I juz:y ~ please. \ 
I 

(':1-.e jury waa GSCluded freD tbe cous:troca ! 2 
I 

3 I 
4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

tba jury:) 

!&. QllZZARD: Hay iC please ~ CGurt. 

braanay 1a a statemettc aade out of tha baariDs of 

cba defandaac. %he defen•Jaac is ataadiDs rf.gbc 

tbeze iA the Smith J'ewelus. te's just fired a 

ahcc aad is a reapaaae to that: shoe that l111S fired. 

The witneaa is ptt1q ~ to :elate atateaata 

made bJ' the offku at tlac PG*· 

an aa& of tbe pnseace of eta jUJ:y. 

Hl. GBTZZABD: AU rtshC. au. 

16 BY 1&. GltzzABD: 

17 Q 

18 by Officez Bam ac ~ t:f.me. 

19 A 

20 laok, ya&& clca1t have t:o shoot aas,body else." Be said 'to tlla 

21 effec& tbac, you kuaw. tbu:e vue back-up ualta ca dle way. 

22 Be jw.t: .. u. ''1 wUl taka ,.a aat: of ec.a. 1 wf.U taka yea 

23 8117'fbera ,._ ~ to ao. .n.c. 4al •c ahooe aaybady else." 

24 q 

2s to the defeac'anc 1n tba aeon 7 

I 
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130 

Q Balr far aput were they? 

A I dcx&' t uadan t:and. 1 

Q Jbr far apart wn tbay wbeD tba officer waa 

matfq tbeae atatemeata eo the defeadaDC! 

A ftay wn wttbta fa= feet, I would say. 

Pam: • five fee~ of GaG aaotber. 

&. GllZ".AaD: I submit., Yom: Hoaor • the 

stateaeata Dildo by tt. dfflcu dUected to d2e 

clefeadaa~ ill tba aCoJ:e at tbe em. of the robbery 

!a aoc baana7 aa n~Jh:ds to tbe defendant. xc•a 

ao& bw11:1147 u rea;u:da to aaythtna. lt • s part of 

ella ~•• pat:ae. It'• a apaataae-.. declazatf.OII. 

lB. SAVAC&: Die na gestae camas lA as a 

.._.nun~ of tt. defeadaae b1mself, a atatea1ellt he 

made m: ae~~att&tos he caald have dealed. Thac•a DO 

acepCIGa to the haa2:sa7 ftlle. Oil the ot!Jez- ead• 

to abaw JO'I tbe illaccuracy of beana7, wbat sbe 

Mid 1IJ aac. Sa traepf.Ds w!%b wbac 1m: statemanc was 

thac st. •de ca nccm.t a few c~a,.. aftez- the 

tacidell&. %he c::o=c ... 111Ul'tial t:bat: - clidEa •t 

abjec~ to whaC tbe poUca offi.cer said. To be 

boaeec, tc'a lari eo objac:& evea u.....ma tbac we. 

bllw a rt.pt. to le& !A beana7 lf ,. .at eo = 
object to ~ parts of 1t. Ve think tlds 

! 

Donn, Graham ~ Associates 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH. VIRGINIA 

1.59 



I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

.J. a. Cosby - Diz-ect 131 

stataamrt 1s very dramag1Ag and that's why,. 

I 
object. Tbe off.lcer 18 here and he can testify to i 

what be said. She doesn't have to give tbat 

t:escmany. 

I 
I 

I 
i 
I 

MR. GBJZZABD: .Jud:e, I submit - you're I 
talldag about: hearsay. That's the object:laa. It'sl 

DOC baaJ:aay. Hearsay 1s a atateamt. made out of 1 

tbe presence o£ ~ dofelldant. les gestae is pa:t 

of what's going ca Z'iahC dlerl. It's not scaething 

that: the defendallt baa to say ,. do. It can be a 

apcataaeau declantlorl b)' au.yboq. 

'fBI CtiJ&'l': All rishC. au. I'm golDs to 

lee lt: fa, pDCleam. I wUlnota ~ esceptiaa. 

DB WI1RtSS: QlD 1 aake aa ezceptian to 

aae--

TJB c:oma: JUst a 1IGII'efd:. 

(fta jm:y wu recalled. to the caarcroara, aDd 1 

I 

the follauiDa oc:cufted fA tbe phlleace of tbe J=r. 

'IJ1B ewta : All riab't. MP:. Grizzard. 

21 BY 18. CBJZZAID: 

22 Q Hn. Cosby. JGa •n teae1fy1Dz Chat 

23 HI:. laiC& bad beea ahot: allfl fallell aa t:he floac. You saw ~he 

24 WO'JIId• ac vldeh Ciml. tbe officer said scaat!daz. Would you 

25 staR then and teU ua what: the of.f1cu sa1cl. 

Donn, Graham ~ i\ssocialas - 160 
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;s. I. Caab7 • DiJ:eet 

1 

2 aDJbodJ'•" Be aaid, ''Doo.'c sbaoC aa.ybody else. I will take 

3 yaa. cat of twn. I will take ,au ~ you 18111: t:o go. 

4 Jasc claD 11: sboot: aa,borq else.,. 

5 

6 

7 

8 

9 

IO 

·II 

I2 

I3 

I4 

IS 

16 

I7 

18 

I9 

20 

21 

22 

23 

24 

25 

Q 

A What: bappeud ct.& -. that tl1e defeadant 1 
I 
I 

I 1llOV8d back a Utt:le bit. Be backed u.p aDd be aa1cl. "I'm 
I 

I 

solaa to lcill ~blc ai~ for snitcbJJ1a 011 ... and, as 1 aaidj 
I 

befon. JC. Smlt:b was l:riD& aa tba flo=. B1s bead _. I 
I l 

I 
I 
I 

I 

Ml:. SadSh'a beacl aad X,.. ac111 staad:J.aa. aac1 wbell 1 l.aokad 
1 

.._the aula whm:e l waa ataading, a:. Sad..th •• heJ:a aad 

Hn. asffllm aac1 tile otbu ,aaaa. blaek •Ie tbac-. m the 

acce ac &be ca. wbo •• a cuatora~. l laokecl aa.d wbaa be 

f11:acl tt.. aha& ~ at: tbe t&. he f!zecl Che abc* • CheJ' wen --­

tba ,.as, black aa ,.. 011 Ida baada aad lmeea c:awlms aac 

aacl 1JR7 had already .,.. aac tbe fftat, aact aftez' the 

defaadaae find Cbe aacecl ahot, 1 bqaD to pt: a llt:t:le 

queu7 aa ay atCII8ch aD4 -- the1:e was ao aaa fa the saoaa at 

the t:!me IJUC the defeadat:, tile polf.ca office~. -... Smith, 

who wu ca the floc • 8DCl a,aelf, aacl 1 88kad the defeadm:IC 

1f t caulcl please sit dac; thac 1 vas settus sick. aact be 

aocl4ecl ,.. , &lac I could ate, aa.cl so 1 sac ckMl aa tbe fl.clor 

beb•11d t11e com~'ter ad afte~ X sat: dam, ha walked - well. I 
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3. a. Cosby • Dlmct 133 

beam Ml:. Smith LtttalJAI aDd tbe defeadaa«: •llr.ed 81lcl looked 

ovez- the couater aDd took the pistol and poilltec.t ij: right 

ovu then at hf.a 4Dd firecl. aa4 I saw myself the lmpac& of 
I 

the bullee aa 1~ hit Jd.a cbaa~ aad ME'. S.f.l:b jumped mel 1 ! 

i 
dldD't: aee him..,. 8Jl7IIGH after that, aad theA I waa still I 

i 

.,. 1 llftU sat up wbila tba rue of them went: on aDd l heed I 

tt. polJ.ce off:l.cax- - t:l8 police officer aaid. "Look, my wife I 

just bact a babT' --

H&. SAVAGB: 0.: cbjecCica 18 c011tmuingl 

DB etaa: tat's dal't ao meo Chat:. 

A (Caatfauiag) In easeaee • 1a -. be&ISDI fc 

1d.a lt.fe aDd .. 

MR. SAVAGih Yoalr Baaa: pleaaa., w taw a I 

.c1aa w wcuU Ulra ~ ..,. c:ut of the ~ of I 

the Jury, plaaae, a:lr. We haw a sae:l.clll w wcu14 I 

1J.ka to --. 'f~ lb2or:. 

niB mmr.r: All Z'isbt. a!%. lloa14 )'OU ladle· 

aacl pat:laaal please at:ap c:.d a mfmate. 

(!he j'IJI:7 .a excludacl &aa tt. caunz.oca, 

aad tbe fol~l accuz-md Old: of ~be pnaeace of · 

t:11a Ja~:7:) 

MR. SAVAGE: Your &mar:. thf.a f.s tba purpoea 

of ~ acisfJUil abjecttaa. 'fhia ta wbat happeas 
j 

wbea tba wltaesa b1la tba ~idled c!iaCftCicJa to aa~ 
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J • ll. Casby • Di:acC 134 

wbaC papa m bet: aizld. Ve save tbe Cour:t t.o ;nat 

a miatzJ.al aa tbe basts o£ be: sta.teaaat aa to wbae 

the officer waa aay1rla aDd what be was begins fer:. 

lotbiaa could he any ...-. pnjud1c1al ca: 

laadldaaibla dim wbac abe waa t:bfzlkms or: heari 

tha officer say. We woald mave for the td.strial. 

M&. «~t=•\ms If 1t please tbe ~1:. cace I 

apia• this 1a wbat:'s bappen!Ds at: Cbe scene. 'fbe J 

poUc:e of.fker waa tbe .., besafas far b18 We. I 
I 

~'t's wbat'a taJdD& place. YCM kDaw, it's a fact:. I 

lt:'a aoc t.c.aay. t:•~ a•ssa:lbla. I 

D.. SAVAC:B: Jkldse. wbaC aba's sa71Da. ba 

wu beaU& f= bis 11fa. 'rhat'a DOC ewra a 

staC"aeac. !bac•a ~ tmpreaat.oa. 

I hlac.flataaibla ad 1 wU1 so f.Dat:n~ct: tbe .t-7. Sb1 I 

ceano& say w1sae a'-a Cbau&bC J:a •• doizas. She aade 1 

a ata---..c • DOC what: tha poUc:e of:ficu saf.d. Sba I 
aaw. "Ba .. m e888DC8 beg!Ds f« his w..n I 

. I 
vfdch ta aat ...Ua:lbla aacl 1 abaU Szlstruct t1w I 

j-,.· ~ d!snpft ~ and we wUl mova OD baa there.j 
I 

t•a pfna eo oue:nule ~ mGCiaa f« a mfat:J:f.al. l 

•• SAVAGB: PlaeH IUite 1117 .cept:ica. I 
I 

B. GIJZZAID: J'adp • be:fon dlq caaa baetc, 1 
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J. 11. Casby - Dtnce 135 

iaat:uctecl to state just ezact:ly wbac -. aa1d 1 noc 

cbazacterize wbat the words are thea? 

TBB CCJIJKr: tat's pt the testimcDy. Lac's 

ffad calC wbat tla testiaaa.y is. Go abaad. 

... Cosby. 'lake ap wbare ,.. left off. 

TIB Wli1iESS: It:'s ws:y bard to say wba~ 

bappeaecl word f« word. 

BY Hl. GB172AID 1 

Q I tmchntaad. VU1 JC'AI tell -- jusc nlat:e 

JWa. Be aau. 111 w1U taka yaa 81l,.tlan. u.,, 1111111l• f1t11 wUe I 

jus~ bad a baby." lla •id• ''Dta'c ahaoe •· 1 will taka ,aa 

aa,.m.n 70'1 -.at: eo p. I will aat ,_ caac of tiM&." 

DB CCUK!': 4\aG tbaa wbat! 

It.' 

aa uslall*lca • .., pu1: tbac he bee.. dillenctet!, 

aU of a nddea I lookad ap acl saw tbe pistol ap 

1D ct. au arad. • moe.- ill ai&bC. 

%JB caua:r: wau. 1 claa'c wat: 7CII eo at:ate 

aa.7 UP••rt¢1au. I thiatc w ba4 be=ar -- &aa 
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J. •• COsby - MJ:ect 136 

this po!D.t, w lad better st:1clc to exactly wbac ,aa, 
! 

saw aad 110t: go into any fUrther stat-EII'eftt:a because 1 

I dca. 1't think t:h!a lady -- she vas ezcited and I ! 
I 

dGD1t think she Cllll accu:rat:ely a'tata what: -.. said. 1 

She can llOIJ teatlfy aa to what she absenact arac1 

wbK she saw fram this poid oa. 

l&. GllZZABD: Is tba CaaJ:t xuUns tlat slla 

can't testU,. as to what: the officer aaU at this 

poiaCf 

!DB CQUllfs Yes. air. 

Mil. SAVAGE: JUdie, •ery quickly. w renew 

a.c satiaa far a m!atrla1 aa the sraaa.da tha 0a2: 

octg!nal objeccial to haanay abaald haw been 

sua'l:aiaed. We tbtak k shaald bawl beea atz'aclc 

befam aatl t~•• scme too fa Co cUH. 

DB CO'IR!: AU rlsht, au. We have pi: t!Ja 

ill tlla neon. 
a. GIJZ?ABD: The C.•vawaldl acepca to 

~be Caud aee au...f.lla her to state whac wea said 

ac the ct.· of t:.be :obbeZ7. 

(ft. J=7 •• nea1le4 to the cow: tzaam. 4114 

tbe followt.Da occca:xed fa t:M pnaeace of die jcy: 

!DB COlEr: tad tea 8114 patl ... n of Che .ful:7 

1 will bultnc& ,aa. ple ... 4San&Ucl eta lase 

1------------------------------' __ _ 
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J. a. Cosby - Dtrect 137 

tba poUc:e off!cu was do!as. 

BY 1L QlltzzAlm: 

Q Ml:a. Cosby. after tha Mead abal: thea ,.. 

ffzed at Mr:. S.lth. wbat is tbe aac thins that JOU saw? 

A !be aecaad abet or the third shot:? 

Q When te 1eaDecl ewer the camter aad fi:ed 

Aftet: that:. wbac was ~ ~ f:hma yaa saw! 

A ftat •• the thUd shot. The ~~eat tbtng 

ttac l ..,, 

Q Yea, •'am. 
A l .. • Cbe floaL-. I df.dll' ~ see tlat aacb. 

Q v.u. wa.c 1a tbe aac cMaa ,_nan 

A en. DeB't t~tma that: 1 recall seems waa the 

def.,..,.c • a bamt up m the air with tbe pist:ol aad the -- be 

act &he polic ,.,, -- - far tba plseo1. 

Q .. tbea wl8t: cU.d ,. dot 

A 1 -. atUl Gil tba f1ao&- ad tilly a~ 

aa heb1ncl • mea tt. cauaee~ back bare 811&1 the7 t.msed up 

acae sJas• back~. ill t:ba stzugle, and till officer f1Da11 

soe t11a pf.aeol ad took c!aaZ'p aDd told the 11811 ... 

MR. SA VAGI: Objecctoa. 
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Tm amr.r: All rlgh1:, air. 

BY Ill. t:RXZZAID: 

Q AU rtahC. WhaC did you dot 

A I ws told to leave tbe ZGCD aDd I did. I 

came ouc f:cm UOUDd tba COUilter and left the buf.ldf.Dg. 

(lap sham to defense camael for 

ezammatioD.) 

BY .Hl. GRTZZABD: 

Q MJ:a. Caaby. I shaw yea. &hne bap. Bava 

,au nU 88ell bap Uta these bef=et 

A Tea. af.t:. 

Q Arld 1JIIen 7 

A lD Smtsh .Jeualen. 

Q A~ these~ type of bap ttac ,aa apoka of 

eu118E" m tba tudmea.y that we:a beiq filled? 

A Yea. a:. 
Mil. GllZ'AID: A: tlda t:!ae 1 Yo= ~, tl1e 

eas ..... ••l&b waJ14 offer Cbese t1sree baas aa 

Cr.taas ... lth'a lfullbe~ 3 fo-r UeaCif1caeica pw:pcuaea 

DB CCIJICr: All ~. au. 
()au:'llad by tbe Clftk aa Coaaaltrea lth' a 

bblblt lfuatter 3 for 1dent:U1cat1aa.) 

(Gm sham to dafeaae cOUDSel for 
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J. a. Cosby .. Direcc 139 

esamiaatiaa.) 

BY MR. GRIZZABD: 

Q MJ:s. Coaby, I baDcl you a revolver aad ask 

1f ,as have ever seea thaC before? 

A Yes, au. 
Q c:aa ,ou say when! 

A ~ vaa Offkar Bam's piaeol. 

MR. Gltz7AID: 1 weald l..1tca the revolver 

marked Caeldtwealth's bbtbit 4 f= ideDt::tf!caCfal 

purposes • Ycm:' Baaar. 

(!trna4 b)P the C1ez1c .. Ccmac:atwealth' s 

bhiht.t 11\abu 4 fc ldelltifka~lca.) 

!II COIIlrt: All rlshtt s t.r. 

BY 111. GRIZZARD: 

Q MI:B. Caaby, 4o you nca11 what:-. be!Ds 

loaded iaeo tt.ae bap frail the caaat.n:'? 

A llo1 air. 1 dca't:. 
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J. n. Cosby - cros:J 140 

I 
Q !:Irs. Cosbyt lt was after ll o'clock when 1C*j 

were goiag through t.cMl to go to Smith .Jewelers • 1 think you 

said, July 12. 1978; is that right? 

A Alter eleven, yes. 

Q I take it tbat as you were ao.tag through 

towa, at that point 1t waa just a no=-1 mommg. WaSil' t 

an,chmg aut of the ord1aary before you got ms ide the stare • 

was there! 

A No. 

Q 

A llo. 

Q 

A Ho. 

Q VbeD you eaeered the stare, I think you said 

19 even tbeD ,at dlda.'t notice that anyt:hina-. any different 

20 at fiz's~ wbeD 7CRl f:!rat wlke~ through the door • right:? 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

'lhat: 'a risht:. 

You didn't bear any loud talking! 

Ho, sir. 

!to scuffUDg azound? 
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J. a. Cosby - Cross 141 

1 Q Y.ary Huffman, clerk, I think you said, bad 

2 bad her fmger up to bt!r lips like this (demonstrating) • I 

3 I suppose? 

4 A 

5 Q 

6 i tbac po!Dt1 
I 
j 

7 i A 
I 
j 

Q 

Yes, sir. 

No, sir. 

1 think Ja&2 saicl that you realized tbat JtU s I 

9 l 
i 

10 I 
I 
I 

valkecl into a robbery attempt wbea ,.,u saw the 1liUl with_ the 

gun ill the back of the s t:ore 'l 

11 A Yea, sir. 

12 Q Do you recall wbac the penaa had aa.'l What: 

13 kiad of clotbes be was wearms? 

14 Do 1 recall whac be had Cll7 Be bad a sbht 

1s and a pau of slacks aad lB bad sCIIIItbins CD h!a head to 

16 cavez up hia b&!%. 

17 Q Did he haw a bat aa 1 

18 A It: looked like scae sort of a D~ bennet-

19 t}PI tbifts a.ucl thea a bat: ove1: 1t, I tbink. 

. 20 Q You daa't recall wbetber be bad ca blue 

22 Bo, au, 1 don't:. 

23 

A 

Q I think ,a said it:'s a S1111ll. ruu:raw store 

24 when au this happened, im'~ ie1 

25 A It: • a a leD&, IUb:'rGif store; yes , sir. 
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J. a. Colby - Cress 142 

1 Q 

2 whac. abau: au feet wide, probably? 

3 

5 

6 
,. 

A 

Q 

A 

Yes • •• aa. 
It's w~ than tba~. 

7 1 Q Wben yaa goe back there and scae of these i 

B 
1 

evenu ba4 taken place • yea say that tbe defendant pulled the 

9 pistol out aad bepn to fiddle with it: a little bit, con'ee~? 

10 A 

11 loolr.ad at: 1C and. tossed 1: up ane d:e. .Just: Uka. you ka.Gw, 

12 70U haw acaethins irl .,. haDd Ulca dd.a. 

13 Q 

15 A Ill f!:ed 1t:. 

16 Q You da:l' t: taaav vbeal the bullet: went • which 

17 dlnctf.ca 7 

18 

19 

20 

21 

22 

23 

24 

25 

A ~ went to the baclc ~ the ato~:e. I doD.'t: 

1aaCIII if it WAC aut tba cioozt or iD'to t:ba wall. buC it: wnt to 

the back of the store. 

Q Haw • this aazvk:e revol'¥87: that JOU I 

ilfel*:lfi.ed• cUd 1t: •• a 1aac1 aof.ae wbaa. 1t: went: off 1ft th:la I 
acont 

HOC ext:IIID81y laad. 

Q You weftD 't st.art:led by Cbe pistol firing? 
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J. a. Cosby .. CJ:oas 143 

Of course 1 \liS atutled. 

Did yoa ever see the parson fi%e tbe sbotgmt
1 

I 

Did the penoa ever fire eitbezo of tba 

s weapou at: Offtcu Bam? 

6 ! 

7 

8 I 
I 

9 I 

I 

10 1 

11 

12 

13 

14 

16 

17 

A 

Q Kever find any ahats at you? 

Q The person with tbe guns that you have 
J 

desc:rf.be4, when Officer BaiD •lkecl in, was standing to the 

rear of tba stoxe, I tbiDk ycu said, or was he miciuly in the 

a ton? 

A Be was Dddway m the atom. 

Q Haw, after OffkeJ: lain ._. relie-ved of his 

A l'o, air. 

Q 

IS .all of the atom. did tbe peraoa t:y to :r:aa Chlly Chen'l 

19 

20 

22 

23 

24 

A 

Q 

A 

Q 

At: 8117 tU. while. ,oa wua able to see, cl:l.d 

Bo, siz'. 

Baw 1 ~e are three bap , I thiDk, 

-25 yoo:r daacrlpticm, you -~• deauibing five bags -- your 
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J. a. Cosby - cress 

1 descrlptiaa of tbe ewnta. 

2 A I didn't eotmt tbe mmber of bags tbat: I 

144 

I 
I 

3 picked up. I dca. 't know hov 1D1Dy bags I picked up. I picked j 
I 

4 up aboac Cbat BliDY bap. (IIlcU.catiag) I just reached dam 

5 then aad .... they •re in a vet:t:ical poa11:icft and. 1 just: 

6 grabbed t:bam aad laid them aa the CCUDter. If: caald baw 

1 beea three bqs. It could have beeD ftw. It cottld bave 

9 Q 

10 Officer Bam vol.Uiltaered to take eta persas ~ of t:ota. I 

11 thiDic 1a1 saw. Said t. waald caZZ7 hfa out of tOlD. 

12 

13 

15 

16 

17 

Y••• a1:1:. 

Q 

Mil. SAVAGB: fban1c JOU WJ:7 auch, Mrs. Coaby 

ftat' s aU Cbe quesCiaaa 1 haw. 

18 

19 

DB CXAliCf: Is tbat: au, ~C. ~izzard1 1 

a. GBXZZABD: I tbialc t~ac•a all right: now. I 
I 

20 

21 

22 

23 Vnfr-.uuu:: ber to •it GUU1de f 
I 

24 MR. QRJZZABD: l daa'C '• pirlg t:o 
1 

25 leaw bef=e ct. ea&l of tbe day. 
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M. Ihffuaa • Direct 

J4'ARY lllF1!!1AA!. called as a witness on behalf of the 

C4A8Km~ealth, .having heeD first duly swom, was examined and 

testified aa follows: 

7 i BY Mil. GalZZARD: 

8 Q 

9 your address aad your occupaciao., please. 

10 A 

11 at 1JDite4 VirPDia BaDk. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

Q 

A 

Q 

Q 

A 

Wauld yau tallc tCMlZ'd the jury so tbey caa 

I wmt t:o dimct yam: attea.t:ic:a to July 12 2 

AC Smith .Jewelan. 

Alii! when ls Sm:leh Jnalera located! 

~ Sec·aracl Avaaue in Fraaklin. 

Q 1 118Dt: to cUxect: yraax at:tent:ioll to tbat: date J 
apPftK:f-.t:ely elewa tbixt:y, and ask ,au ~t cccuxred - wbal 
lappeaed en that date? . 
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147 

1 A Aa I was aasiatmg my customer izl Smi1:h 

3 1 ample time to get to the back wham "' would ll8it on him and · 
j 

4 whea 1 DOCked - wbaD I stepped. aver to see who 1% ._., I 
I 
I 
I 
! 

5 not:ked thia guy •lJdDs up with a shat:&ua and be ,.. palliDal 
! 

6 1 
I 
i 

the gretm-wlwt totel off it 8D4 laid it: a1: an angle betuae.D · 
1 

7 ! Mr. Smith aad I. which Mr. Smith bad Ids back to me and to 

8 1 Tua&er. 
! 

9 ! 

10 1 

111 
12 I 

:: I 
I 

15 I 

16 

A tc _. a sawed-off sbotpD. 

Q I aha yaa this saa •:keel Caamaneaah's 

A Yea. air. 

Q ADd vbeJ:e bava JGU sea ~? 

11 also ac the hearinz. 

18 Q %a thaC the SUD you 1re speakm; of that tba 

19 IIIII haclf 

20 A Yes, ak. 

21 Q 

22 Ccs•DC~~J~e&11:h1 a Exhibit 2 8Dd aak 7011 lf yaa law. eve: seen 

23 dat befom 1 

24 A 

25 as be la:ld 1C aa the cam. tar. 
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1.48 

1 Q 'rhis man that you're speald.Dg of that bad 

2 tba SUD alicl cam to the back of the store, can ycu identify 

3 thac DIID? 

A 4 Yes. au. 
Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

16 

17 ~olled bJ.a cbair back aftcn: he gaw the customer ample t1Da 

18 to pc to t:ba back. Ml:. Sm!Ch rollecl h!a cblir bacl~ and said, 

19 
11WbaC aa I do for ,aat" 'lhat•a wberl Tm:Dar ada a mot:iCil 

20 wiCb Ida aum. !laver said a w=d. ~.. S.Uh .. .._. bf.m t11at 

21 atateJNtac ... 

22 Mil. SAVAGE: I abject: to whaC ~. Smith 

23 asked = said. 

24 ~BB Wti!IBSS: Pardall me. 

2s 'till cat.nrr: She wasn't goms into any 
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statement. Be did something aa a result of that 

statement which 1s already in evidence. 

MI.. SAVAGE: I must haw mtsuaderstood ber. 
I 

1 thanpt: she waa tellJag wbat: Hr. Sad.th said. I 

1m.. C'ZlZZABD: I think tllbat: abe said, .Tudge •I 
Mr. Smith asked him wbat be could do for him and 

the 11'411 motioa.ed with the gun. 

'r1lB Wl1'BESS: Right. 

MR. GRTZZABD: My impressicat was tbat abe 

,.. sectiD& :eacty to say w18t Ml:. Smith was gettiq 

z:ead7 to say at: Cbt.C pomc. 

~-COlli!: l Cbousl* sa. was teat:~a as 

co wbaC ha pnviaaaly said. 

&. SAVAGEs She was a,etttna na47 ~ IIA7 

aaaatb111s else ts the •7 I uadent:ood 11:. 

!JB c:outrr: Yca'n objectiDa to wbat: 

~. Smith said? 

m. SAVAGE: Yes, su. 
DB ct1JKZ: I'm goflaa ta lac ~ in and note 

)'OQ7: acepeiaD. 

I 
I 

22 ft •• GRlZZAIDt 

23 

24 

Q 

A 

What: clid ~. Sud%& .. ,., 

Bil aalalcl !WI wJac did ha WBDC aac1 did· ba 
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M. Buffman • DiJ:ect 150 

1 \ Mt-. Smith 'U1S stuff :tag money and coins and everythiog in a I 

2 J je•lxy bag and - i 

' 3 i 

I 
Q 

4 bag. Wbac type of jewel:ry bas ue yaa apeaJdDsl 

5 A 

6 Jewelers wri~t:ea. aa tbe froat of ~. It •• white and gra.y. 

7 Q 

8 I jewel.:y bag. ~11 the Court and tbe ladies and gentlea-c of 

9 l tba jm:y what: happened tbaD. 
I 
I 

1 o 1 A ara,.. ID tba mean~-., ME-. Smith bad 

II I nleased the ala:m to tba poUce depm:tD!eD.I: and be t.aa still 
I 

12 1 pCtfas all tha maaey and then Hr:a. COsby 1D a few aecaada 

13 I cue fA 8Dd l mot:faaed to hR llka tbia (d81Dal&trat:ias) so 

I4 Isba woulatll't get excited oc upset: aboal: it: ad thea as sbe 

15 

16 Ill moCiaaad. f« Ml:. Smith 8lld the S11d.th boy also, which tea 

17 the other cuataDaz 1D then -- mctioaed b) all of us to get 
I 
I 

18 ! behia.cl tJJa coaDC~r aD4 ba -. always motianma with tbe &UD 

19 8Dd be ld.cka4 MIS. Coab7 iD t:be 118111ldal, which we got: behia4 

20 dse CGiata' 8Dd we wn aU liaecl up. 

21 ~. 'aith ... -.11:. Facuae •· 11: was · 

22 '.ft.maeJ: aacl tbm .,aelf 8lld thsra HI:. Smith aaa thaD Ml:s. Cosby 

23 aad tbea BaiDII. We wue all -- acuae me. Bains badll't 

24 auiwcl ac Chat: put1culu t:!me. We wen aU behind the 

25 ccamcer aad Ml'. Smith was sat:tm1 jewelxy eat like 7urDar bad 
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10 

11 

~!. D:ffman - Direct 151 

ordered him to, and he ,;as going up towards the front of tbe 

stQre wbesl izzmediately Bains ansuered a call and came in and 

•re all still behind the caanter and when Bail38 CCitCS :ln., 

~x motions witlt the sua to order tum to the case wbere 

ha cr;alcl -- where be asked for his pistol. 

Q What did Tumer do exactly with the gun? 

A He bad it: at Bains 1 bead now as he entered 

the door. 

Q 

A 

And what gua did Tumer lave ac that timet 

Be !ad his sawed-off shots= at the 

12 particula: titre and then aa BaiDa walked ta the center of the 

13 atat:e is wbell Baina took his pistol ~ as bs waa ordered aact 

14 laid lC CD tbe flo= aad 'fuale!: picked 1~ up. 

15 Was 11: a ve1:bal order? 

16 

Q 

A Yeah. Be oz:det:ed it aDd he got: 1t:. lia did 

11 1 as ba •• told to ana tbeD Dams ,.. ar'deftd to the bact<. of 

1s I the acaa where be .. also UDed up with us aU tn tbe sa-. 

19 Uu aud tbay ware talk:tus aho1* it then ud X beard Baiu 

20 aak him, ycu maw. if ct.n wouldll 't be any shooting. he 

21 WOIIW jua't haw him esc=ted cue of tan and t.ba'C •s when he · 

22 caae back there and the telephone rang and Mr:a. Cosby 

23 j aanered the phaGe. 

24 Q AU right:. JUS~ a minute, nov. At this 

25 pof.Dt:., ,ou illdicatecl that scma jewelry was being takeD'l 
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j 

I I 
I 

A Yell. M:. Smith was pt:tf.ng the rest of it I 
i 

2 I 
3 

cue lika be was ordered., but be was als·o ordered befom tbat I 
I 

partkular instance to tum the ala:m off that be bad 

4 released to the polic:a. Aa be ~ his positicn back to the 

s I jewelxy caaater eo get: tba t:etllllfDiDg jellft!lxy tbat: be •a 
I 

6 ! settiD.s aut: at the part:icula~: tme --

7 I 
I 
I 

8 I 
9 I 

10 I 

Ill 
12 

13 

14 

Q 

A Be wa ge~g it out; yes. sir. 

Q AU 2:1gh~. llaw1 after Officm: Bam caue in 

aacl made the stateawt1t: abouC tbe alaJ:m --

A Be,.. r,ettiDS additiaaal jewelzy aut. 

Q 

A 

Well, whO tumed tba alal:m off! 

Hz'. Smith. Ba weat: 8lld tm:aad 1C off. See, 

1s he bad saae au.c beh!acl t11a C01Dter at the tme like Balna bad 

16 orderecl ~ I meaa 'la:rler had ~ Ida to to release the 

11 alal:m after Balu bad ccaa 1D. 1'bat:' a whm be kaew tbat the 

18 ·~ .... -· 
19 q 

21 A 

22 claaa ~:tap, plus nplar ataae rinp. 

23 q 

24 

25 Q 

Aa4 nplar ~ eype stale z:inp. 

All1:1ghC. Now• wh.Ue bl was sect1Ds OUC 
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1 I the dnga ancl wbat-bave-yau. thea what: occurred at that ti:te?l 

2 A ntac •• when Tamer -- he was iD that 

3 Uttle cage li!cs and be had tba pistol in cme band and the 

4 sua. ill tba otlaJ:, ad the phaae raq at t!at: pa:d.cul.ar 

5 !astaDt and Mn. Cosby al1SW8nd the telephone aa.d be atUl 

6 bad the guu pointed towards her head at tblt time. 

7 Q Which gun did he haw pointed ~oward 

8 MJ:s. Cosby's bead? 

9 A weu. he bid them both at this angle. 'rhey 

10 were bot:h m the air. 

11 Q After the phcne had been aruntered by 

12 Mrs. Coab7. ubat esactly cUd Mrs. Cosby do .. wlat did 

13 ... '!Ume~ c!a nat! 

14 

15 that aha was bafomhaa.cl and 'f'tlzrler waa fUpp~s with ct. gua 

16 1D ... sort: of ... I couldn't 1:eally see all the little 

1 i actiaaa that ba ,.. do'Jna. 

18 Which lUll ue ,au speafdng of? 

19 

Q 

A 7ba p!aCOl acl he abot: tGt8ris the wall, 

24 A 
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1 I 
2 I 

i 
3 i 

Q 

Mrs. Cosby? 

A 

M.. lllffmaa - Db:ecc 

Ancl when were you and Ml:. Smith ad 

4 tba cuat:caer 1 and 1:heD .,aelf and then Ml'. Smith and thea 

5 Mn. ~by 8Dd thea Baiu .... dB officer. 

6 Q Row, what exactly happened after this san 
7 that 1ll8 fired sCUDded like a pop7 

8 %bela Smith stepped aut and tbat was when 

9 !aiDa •• at:Ul tryina to talk to him but, like I say, I 

10 coul.dll't: bear all tha esacc words tbat: were bef.D& said and 

1.54 

II he stepped auc 81lcl aext tbms be abo~ ad 1 baud Ml:. Smith 

12 yell Ulca a pappy and .be fell to tba flam: ad Smith aDC1 

13 .,.elf feU also aa4 --

14 I Q lfow, 70U say~. Smith Jelled aad tbm ,_ 

15 aa:ld Sai&h fell! 

16 

17 

18 

19 

20 

21 

22 did thea. 

23 

A 

q 

A 

Q 

A 

Q 

lfr. Smith fell to the floor. 

tigbe. And tbm you fe111 

ADCI Cham Smith to my le£!: fell. 

Is tbac Ml:. Seith c Smith cuatcmel''l 

Smf*h cusbllar. 

All rigbe. Go ca aa4 tell exactly wlat you 

24 feU to tbe f1oal: • 1 1oolasd up real quick 11114 1 sc=amblad oat 

2s tt. fnac daor with a doal pasf.Cian IUlcl thlm ~ came cut 
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.' 

2 

3 I 
I 

4 

5 

6 

I 
7 i 

t 

I 
8 I 

l 
I 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

M. Buff!aua - Direct: 155 

behiad DB. 

Q Yaa say Smith ·-

A 'rhe custaawr. 

Q Da CWit:c-.r • Sattht 

A Yes. 

Q So you baarcl two shata'l 

A Yea. 

Q D14 you bear any more at: any time that clay 

other thaD those ttro shot:&? 

A Bo. af%. 

Q low• t:S.se r~p tha~ 7G'I're spe411ctns of --

wbaza wre Cba Z'iD&S thae t~Ue he!us takml'Z ~e were they 

be!q pact 

A 'rba7 weft beiDa staffed in hap. 

Q WbaC &ne of baga' 

A nay wn atUl alBa tba jewelry bags tha~ 

W CDl)' bad. 

Q Hr:a. atffman, 1 shaw you thfte bap, 

Ccm•••uealth'a Exhibit 3 fR ideat:f.f:lcatica. ad ask ,au 

haw yataeWJ: aaeD bap liTre tbeae befanf 

A Yu, au. 
Q Aatl wbat: type of bap an these? 

A fte7 ue bap tbat w &eve aar cuatcaen 

wbeD tbay purchaaed ~dille. 

Q Smith .Jewele2: bapt 

Donn, Graham &. Associates 1.83 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH, VIRGINIA 



M. Huffman - Direct 156 

1 A ~~t. I 

I 
2 Q Do you knew, •~s. Buf£maa. how many rings I 

3 bact been 1n that jewal.xy case when Mr. Smith was taking them i · 

4 cutt 

5 A 

6 : Q A£b!r yea scramble4 cat of tt. store, did 

7 you so back fA the a tore that: day? 

8 A Jua1: -- just. to tbe fraDC door to get my 

9 purse. 

10 Q Did you aver see a - any of those rings 

11 aga:IDt 

12 

13 

A 

Q 

Olaly wbm w faveatorie4 ebem., 

ADcl who were 7at1 with at: that tia t .. 

14 A 1 waa with Cbief 0 1Briell. 

15 Q W!8n waa that aacS wbrm ._. that? 

16 A ~bac was at Soatbampeca Ccamty back aa tba 

17 foll.awfq Monday. 

18 Q Do ,au reft!mber wbat day of the week t:ba& 

19 ,.., 

20 I& 11U tbe 17Ch• f.f l'm not: vdae&keD. 

21 Q Mn. Bllffzlan. 1 show ,as thts U.t with the 1 

22 wm:4 ''dap•• a~ tbe top of ~. Haw ,au ever sea this 

23 befant 

24 

25 

A 

Q 

Yes. sir. 
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3 questicD. 

10 

II 

13 

14 

15 

16 

17 

18 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

q 

A 

157 

(!lo response.) 

Ya.a didD 1t write it cut! 'fbat's tbe 

%heBe ue t1a 2:etail prices of tbe rings. 

Allcl 1s this tba list: tbat ycu 11rvea:tor1ed 

Loold.Ds c t:be last page of thia -- aae, 
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1 I 
i 

-rm CtiJia: s. 
i 

2 I 

I 
Ma.. GaiZZAim: - s. 

3 

4 

5. 

(.Mar.ced in evidence by the Clerk as 

~lth's Exhibit a..ber S.) 

6 I BY MR.. GRIZZAlm: 
! 

7 \ Q After July 17, ·1978, Mrs. lltffman~ did 70'S 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ever see tbat jeuelry asam. tba rfngs. and wbat-have-you, 

apia? 

i A Yea, air. 'WbeD I aig.ued for it to be 
I 

I 
1 accepted back a~ Smit:h Jewelers. 

I Q Mea. mtffl::an. I shew,_ this typed sheet, 
I 

1 dmwiD& 7CI.Ir at:tasica to the third page and pointing ouc the 

I WGCds ·~ F. B.tffaa". Wbaae wrS.C!Dg f.s tbat:'l 

A !bat:'s ld.De. 

Q Aad tbe list that' a a =ached thereeo, :18 

I that a Ust: of tbe jewl:y'l 
! 
il A ,.. .,._ .,. .. , ....... 
I 

I Q Ia ~ the jeual.J:y tbat 1011 received bali:k 

tbat: day? 

A Yes. air. 

Q Ancl wbat: doea tb1s purpaJ:t to be all 

I t:opf:bezof In otbezo WOZ'ds, :la this ~ ~ceipt you gave f« 

I itt 
A rbat'a wbac I si~ far wbaft I accepted it 
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1S9 

1 back. 

2 

. 3 

4 I 
5 I 

6 I 

7 I 

s I 

9 I 

10 I 
II 

12 

13 

14 

15 

Cci1UGIU88 lth f 8 Ezhibi1: lfupJ:>eJ:' 6.) 

BY ML GRlZZAID: 

Q 'rhe figm:es on tba't last sbeec • arc they the 

·- wbat: do the twa colJP!IIs of figures represent? 

A One was the cost 8Dd c:ae was the rotan. 

MR. GltzzABD: All right. Answer 

Ml:. Waoclwaft and Mr. s.wae. 

16 BY Ill. SAVAGE: 

17 

18 

19 

20 

22 

23 

24 

25 

Q. 

A 

q 

A 

Q 

A 

Q 

Ha. Blffirlla* this shop •• aa. Seccnd AWDI1f! 

Tea* au-. 

Yes, s~. 

Yea,. sf:. 

ADd over ex1 the right aa yea 1re facjng the 
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160 

1 I 

2 1 

I 

store, 1s there a business over there or vas there 1ft ..July, 

'78? 
I 

3 i 

4 

5 

6 

7 

8 

9 

10 

.11 

A Q1 the riaht facing the store frau tha 

Q 

A 

Q 

A 

Yes,. ma'am. 

l?.eal estate offke then? 

Q 0v1a: on the left: • 1188 there a st=e aver on I 
the lef1:•band side? 

A 

12 tt. famltm:e aeon cca:b!Mtioa. 

13 Q And that ,.. • 1 taka it~ a little bigger and 

14 widar tball ytar Stc1:8? 

15 A 

16 Q 

11 ~ abop, 1881l1t: lt:t 

18 

19 

20 

21 

22 

23 backt 

24 

25 

A 

Q 

A 

Q 

A 

Q 

Yea• sir. 

With caua:te:s oa. each sf.de ...... diaplay 

Yes. air. 

Is tbac c=recc'l 
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M. Dlffalm - cross 161 

1 A (tlitness nodd!na bead affi:natively.) 

2 Q Anct the door frcm the front, is tbat: 1a the 

3 middle of tbe shop as it ..as situated 111 the street? 

4 A It' a in the cerrter of tba two ~ as yau. 

5 •lk m the ctDu.c:e. 

6 Q So you have a window at either s1de? 

7 i A Ught. 
I 

8 I Q And tl1a door iD. tbe middle 1 

9 A IU.ght. 

10 Q AU whea ,.au -.lk m, JCU •lk J:iaht inb) 

.II tbe alalet 

12 A 'f'ha c1111ter afs la. 

13 Q Wit!t tbe caaat:en ca each a1cla'l 

14 A Yes, air. 

IS Q 4ftd. woa1G ,as say the rocm be'tuaett the 

16 i camten 1& aboac au or Stnell feet !D tbe c:em:ez. aJ.ale tbeze· 
I 

17 
I 

A Ye•, a: .. 
I 

Bad JGll warkad fA tba jeueb:y st:oJ:e very 18 I Q I 
I 
1 

19 11=1' 
I 

20 A &evaa ,eus. 

21 Q Sewa ,.ant 

22 A (Vltuesa aodd1lls head afftaat::tvely.) 

23 Q Df.cl ,.a Talow vhue the alazm butteD ,.. ! 

24 A Yea, air. 

25 Q Arhl you knew that wban U: ,.. pmsaed, a bel 
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M. Blffmaa - Crosa 
! 

1 1 ~ something rang dcrAn at tba police stat:iex1 1 

2 

3 I 
I 
I 

4 

5 

Q 

A 

Q 

Yes. air. 

Ya..1 knew haw that wor!o!d? 

6 

1 

the shop. I take iJ:? 

7 I A So, sir. 
I 

8 Q 

9 bef=e tbat day? 

10 

.11 

12 

14 

A 

Q 

A 

Q 

No&: tlat day; no~ sir. 

At any dma before that day? 

Well, 1f it bad, it weald have beea a 

15 policeftea came by tbrft 1a re&pcl28e to a false alam? 

16 A Ko. air. 
17 Q 

18 the aton 1 we:a 1011 cCI.UJCioua or do you re&J.Sber vbat: t.e was 

19 weldq! 

20 

21 bea4. 

22 Q 

24 A 

25 Q 

I C81l1t 1:eeaU. 

n. f.nxlt of the at:=e t as you bave 
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M. Raffsmm .. cross Ui3 

1 deaa:ibed te. with tb! plate~glass w1ndC*S 1 I guess a pe:sca 

2 could •lk up then to tl-. w1ndow and look into tbta atare"l 

3 A Right. 

4 Q Aac.t then go to the door. was it: a glass 

5 doal:1 

6 I 
I 

7 I Q 

9 Yes. sir. 
I 

10 I Q And ,au said when Ba:!D came up there be just 

l1 1 •lkecl m alkl said, "!be alam 1a aff"'l 

12 1 A Tea. air. 

13 Q 

15 Yea, afz'. 

16 

1

. Q Do you ncall f.f tba pe:sca ewr said 

17 
1 

aa,thizls ac aUt 
i 

18 I A Jla u:f.d 'Ve%7 11ttle ad then it: was a 

19 11111111blJaa towrc1s tta bllck that I ccald not bear aacf!ly wbat 

20 tire wozda wm. 

21 Q 

22 tbtnp. I think they 11ft l!.ated Gil tld.a list that tbe 

23 C.•a,•altll tas put into eridenc:a• saaa rlDaa 8A4 t!Wlp 

24 tllehf 

2s I A Yea. au. 
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M. Blffnan - Cross 164 

1 I Q And you have given the wholesale price and 

2 I tbe retaU Cll tbe one side'l 

3 A Yes, sir. 

4 Q the top one there, talldng about ring set~ 

5 the figure on the left is $45 and tbe figure on tbs right is 

6 two hundred sixty. That means the wholesale is forty-five 

7 and you all sell it far $260; is that right'l 

8 I A Yes, sir. 
I 

I 
9 ! Q 'rbese other rings back bere 1n the back --

1 

10 1 W:lndsor High School r:htg - is that Windsor High Sch®l 

.11 I there hl Isle of Wight County'l 

12 1 A They were sample rings that we bad on 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

display. 

Q 

A 

Well, you baveA •t got any price by these. 

IU.sht. They were samples that were put 

there for display purposes, not far selling. 

Q And the Franklin High School r:lng and acme 

otbers, they are aU the same thing! 

Kight. 

Q Raw. while you were in the store, do you 

recall the per:aoa evm: trying t:o run out of tbe door? 

A peaCD ruDtlillg OUC tbe door? 

!he defendaat that you bave identified, do 

you recall him ever trymg to flee and get: aaay? 

A Ro sir. 
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M. asffaan - Cross 165 

1 Q Mte1: Officer Baia came in and he realized 

2 the silent alat:m bad been tumad on at pol:f.ce headquarters, 

3 I did be ewr try to r~ away? 
I 

4 A 

Q Bow • wben ygu - the way yor..t dese%ibed the 

store. Whell ,au left, you went beh1nd the cCilllter1 

A 'lhe one an your left. 

s I 
6 I 

I 
7 I 

I 
8 i Q Behind the left-band counter? Then I take 

9 it when you got to tbe end of the CCDlter, )'OU bad to tum --

10 A I bad to tum and so cut. 

11 Q Tum 8lld so oat !nto tl!e middle aisle and 

12 tbeD cut the fl:ant door! I taka it tha persca -. staDdhtg 

13 ill tbe m:lddle aisla wbeD this ws going ca.? 

14 A Yea., sir. 

15 Q 

16 aisle and daslwd out the daor. you and this other fell.av, 

11 any shots fired a~ you? 

18 A Bot: t!at I know of. 

19 

20 

MR. SAVAGE: Hal. Bsffaan, thank ,as very 

uuch. 'rl3at:'a aU ea qaest1oas I haw. 

21 

22 

23 

24 BY MR. GR1i7g\1U): 

25 Q 
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M. Huffman - Redirect 166 
I 

1 1 behind as you scrambled down behind, does that go all tbe way 
i 

2 to the &ant door'! 

3 

4 

5 

A 

Q 

A 

Yes, sir, except for a Uttle break there. 

Bow much of a break would it be? 

I guess it's about the width of this. 

6 (Ind:Jcat:lng) 

7 MR.. GRTZZABD: For the record, Judge, would 

8 that: be bfo foot 7 

9 i 

10 I 

11 I 
! 
t 

12 l 

-rm cotiRT: Yes • sir. 

BY Hl. GRIZZARD: 

Q So while ycu were scrambling, be was behind 

13 tha COUDter the whole t:im'l 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yea, sir. 

Q How, ).frs. Huffman., tbe ala1:m had never been 

set off, you•ra stating, accidentally by sameOI.le bumping into 

it. Qm yea recall any occaaicas where yoa might have been 

advised that yam: alaxm was ringing far same other reasm.t 

A na e11ly occas.icn that I can recall of that 

is Uka wbea. tbeze was a closiD.g time - the front alarm_ 

you go Gilt the f:l:cDt - wbea. you t:urD. :Lt 011 for the nighttime 

you Imow, to lock it up, is the CDly time I have known it to 

have gcae off. 

Q 

A 

Just the ODe t1me f 

It's accu:n-ed once or twice and that's it. 
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1 l 
! 
i 
I 

·~ I .. 
! 

3 ! 
I 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
i._ 

25 

M. lbf.fman - Redirect 

Z,!R. GRIZZARD: All right. Thank you, 

Mrs. Huffman. 

Tl.E WI'.l'NESS: Yes , sir. 

TBE Qltnrr: ticuld yea gentlemen approach 

the bench a mment, please. 

MR. GRIZZARD: Your Bonar, may I put cne 

more piece of evidence in before we come to the 

bench? 

TlE CCIJRJ:: Yes, air. 

167 

MR. GRIZZARD: By agreenent with de£ense 

cOUDSel, Ccmuonwealth would of£er into evidence as 

CG11111C11W8&lth1 s ~bibit Nnmber 7 a receipt signed by 

Mal:y B. Smith, the wife of Mr:. Smith, showing tlat 

sbe did receiw back from the police department 

certain bills and cbange. 

nE CDIJ:Kr: All right7 sir. 

Dave Mr. Wooduu:d and Mr. Savage seen this 'l 

MR.. WCODWAim: Your Honor, that exhibit we 

agreed to be admitted. 

(Mu:ked in evidence by the Clerk as 

Coaau ii"Wlth 1 s Exhibit Humber 7. ) 

(A side-bar conference -waa held by tbe Court 

with counsel for both sides out of the bearing of 

t:ba jury and the ccu.rt reporter.) 
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J. 

•"") ... 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 

I 
i 
: 

168 

witnesa is going to be a little bit: lcager than I 

want to keep you here this aftemooa. It's about 

ten minutes to five and you haw been very patient 

and t~•s baeD a 1Gaa day for yau. I'm a1.11:e. I'm 

going to excuse you ·nw unt:U tCli&CErow mam1ng ac 

ame thirty. I want to cautica you asa1n. please 

do Dot discuss this case with a.nycme. Do not allow 

4ft7Gie to talk about it in 7Grr pzresence. Do not -

pleuse do nat read it. Yea must get: all of your 

evtdeace haJ:e 1D the court 8Dd dal't read about it. 

Dca't talk aboue lt. DCD't leak at: anythf.na 'tbl~ 

bu aaythiDs to do ~h this case except: fa th1a 

All J:ighe. You an notr escusecl UlltU 

~- momms at Ida! ddz1:y. %baak yea very 

DB COIDrr: AU rlgbt. Mt:. Cl:fzzud. 

MR. atJZ?.ABD: May f.t pleaae Cbe ~t:, aa . 
f.lldicated. earl~ todq :Ia scme pntria1 mot:iaas 

earl~ t:b1a mamJ.Da, lC ._. ~ought: to the ·Court's 

att:artian ac ttae tme t:bat tbe Ccw•nli'U81th would 

mtea&l ~0 offer a pbot:asraph of lk. sadth fm: 

pm:poaea of ideDtif!cad.aa in abowiDs the W01Zlda. 
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It 1AIS decided at that point tbat when 

Dr. Preaswalla an:iwd with the photograph, we 
I 
I 

would look at it and at tbat point present: it to t.~ 

Court: aut of the absence of the jury. ~ 

CODDaaweal%h bas obtained the photograph and shaw 

understarld!na defense CCD1Sel objects to tbe 

admissibillty of the phaeograpb. 

MR. wtDlARD: Your Boaw, tbs photographs, 

of COQZ'Se, are admitted in. orde:- to be probative 

and help t:be trfar of the face in maldDg its 

detead.Datica. In phGtograpbs o£ victim& of 

aed.oaa crillas • tha quesd.ca alulya arises whet~ 

the phatogzaph f.8 necesaazy far sa~~~ ~tive 

pomt:. We aubadt to yea thac the cauaeereleiDeat 

to dtaC 1s wbetber thosa pa:ticular photographs, 

which aft sought to be introduced tneo evidence, 

an pnjud1.c1al to tba defeadaa1:; and, aecandly, 

wbet:be~ t:l'ey ue irlflazmatory. 

Iu tb1a !Dstance • M&-. Qdzza%d bas 

pboCopaphs ~ I usuma, talom by Dr. Pt'es818ll.a r: 

scaaaae 1za. ld.a bebalf. Dr. P:es8\181la will be bere 1 

tOIIlOZZGtl somJAg to give h:ls · teat:imaly 

scilm't1ficall7 u to ~ lacaciaa of tbe WCIUDds and 

the ftllll!Dder of h1a elamfnat:iCil. 'rbe photographs 
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which ue sought: to be intraduc:ed cannot pou1bly 

produce anythtag probative bey-end his t:est:lmcm.y. 

caulcl DOC be bare f,z scma :euoa then perhaps d2e 

aza&tJI"8Dt: waulcl be ler&nmate. Dr. Presnalla 1s 

the penca uho !a teatifyiDa. It's alwa,. prodl.1Ced 

by Cc,•w¥04wealth at:tomeys. They say th1a Iss goe 

a pztoba&:ive pm:pcse, but it bas no otber purpose 

thaD to mflaaa tba ju:y and, aa a result, tO be 

pnj\1dicial to the defeudaac. I'm not htl%'8 of ey 

•7 t:be7 could posaibly assist the C~lth and 

w objeeC t:o thea an Ube bas:Ls of the mfl.,..CO'J:1 

aa1:a1a aacl, secaaclly • the pnjudice wh1ch 

aecesauily accnee to die cfefeadanc by tla!% 

!zatzaclaceica 1D evldeace. 

Ill. SAVAGE: If YCUJ:' llnnaa: please, I woald 

lika to add:eas this paint also. 

DB C'..OU&'f: 01117 aDe of you gentle~ED can 

-. &OCIJKARDt Jbd&e. Mr.t. savage pomt:ed cut 
1 

Co • -- I •m sum the CouR baa aeec if: -- the i 

opf.af.a of wam y. Co!t"'!!!efltJ), which was dec!dad 

ca January 12, 1979. Apm, th!a 1.t aD opmiclll of 
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,_ wU1 :acaU fa ttac cue. ttae Ykt:fm taa 

bz'ataU7 beataa. alubad, sat.ilaQacl. A ~ of 

t:biasa. Aac1 pbocopapba wza ••abe to be 

iatzod•ecl. a. c.n: m wa,. • llaaa a atam.t, 

"'.ftra adtdaeia of Cba pJIOIOif:aplw nated wiJ:lda 

tile aaa.d dtaerecs. of ca. t:zial caarc. aac1 !A 

&Ia ...... of ....... o! ~. - wU1 

aot diltan ella Cc~Bt'a aottaa. tfttl1e Cha 

Qu ..... lth dU lave ... erideace ... ilable 

eo eacablJall de eler n1ta of ct. eff...., • tiD 

p~~acap~, .. ,. .. ,.. - p:apldally. bee ... 

... s.n-Cc~Cu,., t~aa 11ta ee.c-.7 ol _,. 

wtt:ae•• tt. •t!DUael ___.. fa tdd.ol& tta 

ki11tas oe ca. ..... MC~~~~tUabad." A811Ja• 

Ia va,.,. I t.lf.eft Cllan ._. 44 elull 181ca • 

Cbe -.f.atda. Site W beea lml&alt"ed. aorbdutl. 

ftan - •• 1111117 thfap ctac accm::Ad. 'J:ba 

Ca.t .... e Sa 'Cba - pua;apla aad t1da U 

a .-ea • .._ plloeopapl8 wee 1alawaC aa4 

1ll&tllda1 co ..... uab ...,.tlilll.._ ..a .u- _. 
co • ._ tba . .._,..of e&zcae!odl•• fiJ! C1ra =~·'" 

Mpital DIKdd cue., Ia 21t •• 4S5• aa4 1Jem V• 

Sfll"" a 'lilt. 212. va.. l'afll su.. 111 Cb1a pattnter 
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sufficient and adcqt.ate enough, I feel certain I 
I 

I 
11:.-. Grizzard feels, to establish pr<m2ditaticft and i 

I 

malice. And tbe question af atrociousness 1s n01: 

really before this particular caw:t. Now, tbere 

are no witnesses 1n waye. Photographs had great 

meaning. In this case, Mr. Ct-izzard baa so far 

presem:ed t:wo eyewitaesses. Be has another which 

- .. whaa we understand be intends eo present and tbe 

».!d:lcal F:amiaer, and to say ebat a body which bas 

beea shot: tbt:ee dale you need pbotogr:apba to sbDW 

preaecU.:acicD, malice and it • a ccajum:tive, not 

disjt.mCtive, to shaw tba degree of atrcciousnesa 

of the crime aD2ply ts not bOJ:De cut by the facts. 

%bra two elemeaf:a 1Avolwd: Does tba 

prabaCive valu aatweish the 1nfl'l11m"t«y aature 

of tbe pbaeolftph? We sabmtc the escepttaa. that 

•• aauatect m wa,. because of the aatum of tblc 

e,ewltaeaaea, aad, ap1a, ,au had a bnt:al slaJias 

ad beat:iaa, af:abbiq. so many tldAss cc~ 1D 

Smf:th aacl iD ~a,a Chat you c!cD' t have anythillg but: 

to tatra 1:hat: p~~Geoamph ~h the cam:t bas 

!ndicat:ed it: will au.c. !DQ) evideace aa4 say, be%8 

Co Cbe jtRy, yea ~ at tbia, presents to the ju:y 

acac>t:htq which tms been Pft!881lted ot:be%Wiae I 
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tbt:GUsb ~ a£ wi=-ssea. We bal.tave it 1.s 

totally ~tolry ... wf.l1 ftiSUlt: • rnjlal• · I 

I 
GWlZ'CCDG• We aak c.btJ: JO'I fteOUUe% ti8 n&liq 

whkh ,.a stated to • WOC!all7 aad DOC a!lal 

.,. phoeor,upbl f.aCo ~. 

liS CXAJJrr: All r.!.-• tlr • ~ 

Ia. GltlZ?.AD1 May it p1eua t!a Coadt Ia 

an t:1w1 ••• ·~• .,- HI:. w-.aZ\t. da Jaw 1a 

cUaueU. of t11a ~. c.a:t co atemiae tt. 

aGIS18t.bilUJ of ·~ ad t!a n1e. Sa •cated 

c_,lata17 tlat wbla t!w7 ue :elftaaC 81111 

aatadal co eatabUab pnec1l1:1.d.ca llacl •Ua· atd 

to ........... of &Ucdea18:188 of Cbe a:ba·· 

tlaa7 ..... !d.J.e. 

Ja tl1e d8e of fSipp&.:Je f:l! 

al1taa4 • tlfftcs1• ~ 1dlla a .__. 

--- ........ otfke .......... =- ..... 
... CIMI ·oftkc-. at tr. IC8Me Ia c..W ..,. 

ptll& - * ---- .............. ,... ... ... 
................... lniC .. ee.:c fa ....... .. 

~------------------------------------~--------~- --
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stated that it needed more thin just a 

desaiptioll. New, you can sit up here and talk in l 
; 

I 

the abstract. Yes 11 be was shot: three tiltlea. llbare, 
I 

! 
was he sboe7 Be was shot here and here aad hen. l. 

'lbJs phf*or;raph shan esact1y where the wounds wen 

:n: identifies the pexsca ttac ua 're talk:ixlg abcut2 

w. Jack Smith, Jr. lle law to have tbl 

idantificatim. ~his photograph gives us tbe 

identif!cat:ica.. It also shcKfs tba WCUDds. We're 

DOC askiq for a whole se2:ies of p~phs. We 

wane cae. I t:birtk ceztaialy we're entitled to ~. 

ve•n tzy!Dg to prove a premaaitated aurder; a 

Ge.Uhem'te llllrder; a ma11c1oua ~and the 

lacatiar& of the wauads CD the bacly ar:e aomedU.ng 

that: the j=y sbaald see m c:rrc1u that tbey can 

judp tbau in rep:ds with tha other evideDce aa to 

wbedre'J: 0'1: nat: 1C 1a wllful, dellberate, 

prma4itated. I would ask the Court to allow the 

phot:osr:aph to CCIIII ia. 

l1ll. ROOllTr»PD: wen. Ya= lbtor, all of us 

bllve JvtaD bodies. I th:fak U ~. P:esswalla tells 

ua wlm:'e a WOUDd 188, any par& CD of any c~e 

wlat:aG~NU will Ulldemtand what. be • a talkus abcaat. 

~. ~ 'S8Itta data pboCoazapha in spite of what 

be 88}'8 to faflasla tbe j~. '.rha bloody ahizt.. n: 
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laoks gm:y. 7hat • s why be wants it. 
I 
! 

Ba refers to the Stamper case. In Stamper I 

there were no witnesses eitber. In Stamper the . i 

offease uaa ovc with aDd. Stampesr, cba defeamm~, 

supposedly had killed., I beUew, thr.ee peQple. 

differeD~ from this c:aae wbe:e we have manly a 

sboocias, i:l tbaC case you have again bzutalizatioa. 

of people and that CCIIeS under tba a=acioaSDesa 

ataadard. 

vld.ta shirt or l8t:D811C f:ca a haepital as: tJ. 

Macllcal Emmrfaer with a bloaclatam aa. ~ alll1 ab.Gwa 

bloocl el.aewbml. na puzpose 1.11 mfl,...tar:y aad 

we 8USPS1: to 7Gt it !88 110 proba~1ve •lue 

wbatacewr and tba~ cbe waye case aad tbat the 

Smttb case ard tbat: the St:a•111•2: ease ua not: 

stmtla~ to ~his case, ill thaC ,_ have eyewimesaes 

hen to testify~ two today aad cae CaiiOftaw. 

Secalclly, ,au ao 1101: haw tha auoeiGasaeaa of the 

en. thaC JOU have 1a. tbaae dD:ee.. XC atmply does 

aoc exist. We say to ,._ t1a1: dv& phoeoazapt& of 

via& Hr. CrlnaJ:d says 1a Jd.a naaCD, f.: doesa't 

abaw h1a raaacm. D1a P1ZP0&8 is to inflaat t~ 
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TlE CCIJJ.\T: Well, seatleuen~ 1 agree with 

the wa,e ease. I thirsk the photograph ~ 

Cba methad!cal DPDMJ: !D wl:W:h i:t UlS dcae IIDCi 

176 

i 
tbae' a t!Je reaaca I'm gofa8 to lee 11: in. I think i 

11: 111 wlAnlaa1: and utedal.aad I'm gojng to let: I 

I'm aoc aoiDa to let a ser1e.a 

of p1ctu:r:oa iD that show G'truy Ut:tle det:ail of 

ever,.tht.ag t.hac bappeaed. bat 1 am going to let 

acepc1aa ill tba ncor:d. 

Kl. GRTZ?'ABD: Tbaak yea, Yaar Bmo.r. 
1 

T1B CDJB::r: ... Ia tbare ~elsa t:bat:l 
w lllw to catca up tbia eveafas. ~! 

!IE a.w:Jla: AU rf.&b.C. We will start. 

prcapd.y ac a1aa t1W:t:y tmoa zow ~. 

(.rt. ~ adjocwad at S tlS p.m., DecesbeJ: 

'· 1979.) 

-- ••• C()ct. ...... 
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In the Circuit Court of the County of 

The Honorable James 

4, 1979. 

cas aama as :eretofore noted. 

-----ooo-----

MR. WOODWARD: Your Honor, before we proceed I 

ehis morning. t:hera are several matters which we 

would like to take up with you. I would ask if 

there are any potential witnesses in the courtroom 

that: they be excluded before we make our motion. 

THE SHERin': Doctor Presswalla. 

(Doctor Pres~alla was exeluded from the 

courtroom.) 

MR. WOODWARD' Your Honor. at the coneluaion 

of the t%'ial yesterday, the matter of the 

photograph vas presented to the Court by 

~.r. Grizzard and myself. In response to ehat and 

our position to the admission of ~hat photograph. 

the Court indicated that the photograph would ba 

admitted into avidance. ~"hat !!r. Grizzard 

represented to you was that there ware four 
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phot:op:apbs wld.cb be bad, tbrea of which tbe Court I 
I 

bas excluded and three of which the eou.rt said it I 
i 

would admit !at:o evidence. 'fhe questicft which I l 
I 

have 1.8 baaed upGil my pnviaua trial expertaace :Ia 1 

aat.tes:a of this type. 1 cazmoe: coaceiw tha1: t:ba 1 

Me41ca1 Eaaaiae: does n«* have phatcgzapbs oCher 

tbaa those vtdch Mr.. Cl:'izsa:r:d baa presented to you. 

I bel:J.eve tba~ there are p~:obably awilable 

p~ba which do not: depict in a gory Jl8m1er 

tbac wbich M1:. Grizzard i:td:lcates be uanta to show 

tba pcsieiaa of the WGUDds. 'then were three 

woaDda t but the photop:apb whf.ah .be baa ts DGC t:ba 

stJuscfaft black 8lld wb:fte photoplph which the 

Mecl1ca1 Bz.t.urdaer has pcocluced m pJ:eViGas cases fa 

whkh I bave beea favolwd. 

We would say ~ to yaa that: 1f 

Mr:. Ck1.a:ud 18 coacemed abaut fdeaCifkaciaD alld 

1f C!a't is his parpcse ill tnuoduciDI any 

~ph. we w1U eaace4a till~ tt. bady c cacl(lrnt* 

•••mad by Doctor: P.tea.,.lla 1s the body of WUl 

J"ack s.tdl. 3r. ~ tba -- pmiG&\ who f.a the vict:im 

• tbe allepd v1cC11D of the allea-1 offease so 

~baJ:e is u cp.188Ciat of hia tavtns to pr:eaea~ 

~. fte WUli• Jack SmU:b, 3: •• apia. as 1 

saU bef=e, who,.. ezamfaecl by Doceor: Pres-.all4. 
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,. will concecle :f.s tba Aile pen• who is named ia j 

I 

the fzldict:mmlt aa the vtcca aDd 1s the sav:e pencal 
I 

who was slam 1D Smith's Jewehy 1n FrankUn CD tba\ 
data of the offea.se. Apia. we aalc till~ t:ba Court 

reccaside~ lta pnviaua nliag. We belJ.ave that 

t11a pbotogalph which Hr. Orizzaz'd has bas no 

probat:tw value; that it Ia totally 1Df1.,..tory 

al\CI he 1 s seeldns to introduce tc 1n lieu of other 

pboeopaphs wbich we beUave ma., be available to 

him ~ ·-~ bra !Ddicatecl Co the Court 

,est:enay he waa.t:ed to shaw. 

111. GIJZ2AID: If t= please tba Court, this 

is the oa.l7 phatosalpb. as l uaden'Casld 11:, tha~ 

Doc~:« i'J:es..alla baa •hatdaa lfl:. Slaith. Theza an 

o1:bar ~- w!W:b I pmaeated eo Cbe eaazt 

,.atezday ahowiq tha ea'b:y aad ait WGI2Ild 1D t:ba 

I 

a ide of tbl ear. Theft were oehu photop:apbs 

sbotdas Cia tRJU~~da ca the body aaa the COUrt satd 

tlac this p~h ,.. t:J:a caly CDt t:bae tJsa ,.....,.~ 

woalc! accept. R abaus t1a pomt .... aoc tbe impact: 

ca tbt bocl7 • bac 11: sbal;a tba place vbeu tba blcacl 

is GD the sldre tlat'• bema a:amtrsecl 8lld sbowa tba 

WDUild aa tbe bead aa Mr. s.itb. 

~· s ah:e ft# t:be 4efeDse COUD&tel to ataact 
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who is dead is Mr. Smith. I submit: to tb1s Ccuzt. 

I dca • ~ have to CCDduet '117 ease the way they want: 

it ccaduc:t:ed. I'm ea1:it:1ed to pst on what 

happeaad and 1 can't help it 1f this photogr:aph is 

ltf/:7• tt:•a the pbotosmph of Mr. Smith, tta 

decedene ill the case .... 

DB OlDKr: Wba~ they are asking, are there 

ackU.tiaaal phoeoap:aphs other thaD Cheae four? 

Mit. GltzzARD: 'fbe aaly ones I have -- there 

were same ahawi.Dg differen.~ parts of different: 

wouads. :t will get eve:y cae Dcct: Prcsswalla bas 

aDd la~ t:be CGuJ:t: l.aak u them. 

lll. tmOJilABDa I WCISld ask tbat: Doctor 

Oll17 'CO WicaQI wlfetbar dJue an aay other 

pbatapapbs. 

'fBB CCilm%: AU s-ight. QaU Doctor 

PJ:eaawlla. 

•••••aOO•••• ... 
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FA§ P!i!ESMLIA • ealled a. a wit.ueaa ca. bebalf of I 
I 

t:he Cm~~Q.MJ4lth• haviq beea firs.C duly aworn~ was a:ammect i 
I 

and testified as follaws: 

BY MI.. GRIZZARD: 

Q 

A Famk Pnsnalla. I'm a physk~. 

Q Arlcl are 1011 empta,ed at the office of the 

12 Chief Med!cal !'D11dne1: 1A Hocfolk. Vi:giafa, aiz:t 

13 A 1 8JD. 

14 Q 

15 Jal7 u. 1978. to andna the bey of the clacadaat:, w. Jack 

16 Ssith. h. t 

li 

18 

19 

20 

21 

22 please. 

23 

24 

25 

A 

Q 

A 

Q 

Tea, I dU. 

Bcw any phoeogmpha ~d yea take, siz'! 

I took a pbotopaph of tha boiy aad aame 

Waald 1at1 laC se see all of cboae ~ 

(lhe ~. defease counsel and t:he 

Ca e caiWI81th1a Attamey 1oolda.a ac the phoeosr&pba.) 

DB comrr: AU %'1ght, patleme11. Do you 
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1 I bave any quest.icnat 

2 Mil. WOOJlWAiD z I do. 

3 i 

4 i 
! 

5 i 
I 

6 ! BY Ill. WCODWABD: 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Doctor PJ:esawalla, did you take these 

pbot:ag1:apha 1 

A 1 dicl. 

Q Yaa COOk all of tbt photographs 1 

A Yea, s:lr. 

Q :rncludmg the oebe% photop:aph wiW:h 

Jfl:. Qr:iz:rard baa? 

A Yea. atz:. 

Q AU right. The 81111U phoeopaph here showm 

}Jr • Smith I 8 bady ... 

A Yes, sir. 

Q -.. ,aa teak tbat also? 

A (WltDeaa aadd!Dg head affiamlcively.) 

Q Wen than an,. other photogr:apha taken at: 

office of the Chief Med.ical '¥aminu by yea 01: 8llyC1aa else 1a 

the nplar coane of basiaulst 

4 I 4GD't: recall offhaad. 'lbere migbc have 

beaD. 

Q Well, ckD 1 t: you custaaarily at the Chief 

Donn, Graham &. Associates :C:10 
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1 Medical badner'a office taka a p~ograph of tbe endre 

2 cadawr after JJ:'a M.s:obecl, aftu ycut" ezaminad.on? 

3 i 
I 

4 I 

5 
I 

I 

6 ! 

7 I 
! 

8 I 
I 

9 I 
I 
! 

10 I 

II 11. 

12 

13 

A 

Q 

A 

Q 

Yau do llOCf 

1a additioft to ehose wbich Chi J'Udp has allfl Mr:. Cl:izzard baa 

bare? 

A ':he Cllly additicaal pbot:og:apba dll1: Jd.sle 

haw beell taken wau1d be dupUcate photographs of the wasmds 

011 a cW!fereat tdncl of film which f.s to aka alleles for 

teacbbg pm:poaea. 

Q 

14 
1 

is ,.. do llOC haw a pbaf:OIJ"ph of tba diaJ:obeti eadavu, aa 

1s suchf 

16 

17 

18 

19 

20 

21 

Q 

A 

22 BY Mil. WOOIIWID: 

23 Q 

We d:IAI nat: take oaa. 'fhe .polka might haw. 

De pollee mtaJjC haw takea tblm? 

Yea. 

MR. WGOJifABD: That •a aU I !lave of ~ 

24 explaa&Cf.GD of tbe wamda. 1D Clds pct:ku.lar case is tbe 

2s photosz:aph Decessazy for yaa. to expla.ta -
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1 ! 
I 

2 I 
I 

3 l 
I 
I 

4 I 
I 

5 I 
6 I 

7 

8 

9 

10 

11 

F. l'J:eaawalla .. Cross 184 

proper cross--examitla'ticA and, again, dafeaae 

co•msel 18 b:TinB to run tbe Ccmacrluealth • a case. 

1 lava a ri.gbC ~ pae ca ev!deaa:e describms the 

when the blood is OQ him and the WGUDcl :1D his 

bead. ne ecm:t !a tt. ana that said I couldu • t 

put in the one •baw!Ds the wcunc.t. 

TlB COIJ2f: I wUl allcRr the queatiat out 

of tbe ph8eDCe of die jury 4 

12 BY MR. WOCIIaiD: 

13 

15 

16 

17 

18 

19 

Q 

dCil' t: need lt: ard111ar11y, bue U tbeze a:e certaiD quead.caa 

t:bac ,au CJ:~ camsel ca: the Court: bl:ms up, it ay require a 

phoeop:apb. 

Q 

20 clo yaa nott 

21 A 

22 Q 

23 

24 A 

25 Q 1lo photop:aph is needed to do that, 1s if:? 
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I 

2 I 

' 3 I 
I 

4 I 

5 I 
6 i 

I 

7 l 

s I. 
9 : 

! 
10 

F. Preatnalla - Cross 185 

MR. WOODWABD: Your ~, 1 would aak9 if 

Mr. Grizzard allous me co do so, that this be 

IIIU:ked f= l~Uicatiaa fcc tba puzpose of my 

a•:Jatt:.ila of Doc~= hesswalla. 

'1111 CDUirt: ~alth's !ahibit asmbu a. 
I believe, ian 1t lt? 

(ltlrkad by tho Clerk aa ~lth's 

bb!bit 1bDbeJ.* 8 frsr idefttif1catiaa.) 

11 BY Ht. WOODlAIDt 

12 Q Doctor Pnaawalla, tba exhibit wb1ch has 

14 ,_ 1aolc ac thac phaeopaph aad what:...- an nvealecl 

1s than oa Hr. SmU:b'a body? 

16 

18 

19 

21 

23 

A 

Q 

A 

q 

Ball abaat: aay ~ wunds? 

2ha oct.~ .....aa a:e aoe revealed ca t:ba 

24 .. ,.,. tbat pmpoae • 

25 . Q 
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13 

14 
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16 
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23 

24 

F.. P:tesawalla - Crcaa 

A 

Mil.. WCODMlm: That:'s all 1 have. 'lhaDk 

yea, Docter Presswalla. 

186 

MR. GITZZABD: I have DO :fr.u.tber questioas. 

DE camr: All d.gh1:, Dact«. Would you 

please atep wtatda apift, please, sir. 

(Doctor Phaawalla 'HIS ezcluded from tbe 

c~oara.) 

Mil. tl00I51AB.Ds Yom- HaDar, we dcn't kDov 

wbat aeber pbotograpba Mr. ~d may have 

available to him tbl:ouch the police deputmenc or 

wbether Cba:e ue ay which might be admissible • 

DOC but• ap!D, ,. ladf.cate to the Couzt as we have 

PftJViaaa17 aac1 Docter :rresswaua baa mcJ!cated th1a 

photop:apb. waa talfall b7 1WD f• idelltUkacta~. 

'fbem are ttr:ree WOUD.da and, mcUesatally, 11: shaw& 

tba beacl ..uDAl. It: daes aoc sbou Che chest wounds .• 

ftB C()UJCf: AU rfabt. sir. I will do this • 

p.lltlarea: U ,_ 4ca't s~t.e that. Chan is ao 

quaat:ica of t.aea~ifkad.all ~ I will pat t:a. 

p!ctans fa ahow!q tba VGUDds auG Dot: this pktuze 

'.rbe Docta~: has testified this ,... fur a. pta:pOtM 

idea.Cifica tioa. 

Ill. CllDZAID: Judge. I wan~ to ata=e for 

~:ecord tba: I object ~ t:be impUcatica fa 
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othe~ photogxapba the C.1'012W&leh might: have • I I 

•nt to state for the :ecord. pursuant to discove~! 
I 

oz:dezs; Mr. Woodwud baa beer& aiwll ewzythiDg aacl I 
i 

HI'. Saw as hu been giwa ~~ the Co•"••- i 
wealth baa. Detective D1xCil was p1:esen't at the 

aut:opay. To fll1 Icnowlec!ge, ha did aoc taka any 

phoeogr .. hs. Ew~ photog1:aph tbat we tack of the 

sceae or aayt.hiq else has been ~avidecl defense 

coaaael. 

MR. WOOJ:R\ID: We accept tba: pmseatat:iaa. 

We df.da1t _.. m !aply any WJ:OD&Ifoms. we 118ftly 

vem iaquiriDg. 

a. CllZ'AIDt I \'lldeataad. I just ttaD~ 

tba recos-4 to reflect Chat. 

OChc ~--. Your 'Ball«. 

MR. GIJ2ZAID: I tbinfc JOt& gave them back to 

the Doct=. 

I fttali:&e eta Coal:t has zul.e4, bat: I poiDC 

aDd• fa tbat case, m St:amper'a view• since he 

s'tf.palatecl the vkdms vue dead ami d14 not object 

to t1Ja d:laamm beiq !zlt:odaced b7 the CCMN&W&lth 
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farth, than the Cau1:C stt.U allcued the videotape 

of the aceae and what·bave-ycuto describe t:be 

scene adequately to tbe jury. The pbotogmphs U"e 

rel.evant. they are Daterial. ~hay es~Usb 

preuadit:actaa. %bey estabUsh malice to show the 

degree of atrcc1ousaeaa and 1 thick :Lt's clearly 

admissible. 

MR. WOJI1ARD: I stzaagly object: to the 

Courc's nlins in aUowiq tbat: photosmph m. 

DE COURr: I'm 101Da Co allaw the WCUlda 

themselves to be abouo b7 the Dact:or and 1 aaaume 

be • a soia& to have to eame fo.r:.%cl aDd tell us w1W: 

an which ualesas 1011 caa pomt thea out. 

&. GlraAID1 n&t:•s ~ eat::J:y WOUI1d Oil t:lle 

bead aDd Cba es1t wauacl • tile bead. 

DB CCGB:l': AU npc. 

Ill. CRrzzAim: !'his abaBa die two woaada em. 

the cm..t. I thiak these are f.Ult:y -.cUads ca the 

chase, Jvdp. 

Mil. WOOIIMBD: They couL:J be dupUcat:ea. 

Mil. CIIZZAID: I daD 1t: kDGII. I vou1d ba¥e t 

tallc Co ~ Pmss.lla ~o fiad aut which 1laUilda 

...ze wldch. 

TJB Q~Jlfr: 1 Uagiae they wn cbea'C waaada. 

MR. WOOIIAID: Tour Boaor, we tb!ak he's 
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25 

I 

ent:it:lecl to phoeograpbs based CD tbe Court's 

ruUng of the wouads, buc we den' t thmk he • a 

ent:it.led to duplicated photogJ:'apbs. 

'!111 aJUirr: 1 will al.law elleae, 

189 

MJ:. Crizza1:d, aDd not allorf this oae aillce the 

Dcc'tar bas testified this ,.. merely for purposes 

of tdeatif!catica 8Dd tbly haw stipulated --

Mr. WoaclwaJ:d, 1 under:ataad ca. the record you have 

stipulated there 1a uo qaesc:f.Qa of ident=i.ficat:tm. 

B. VQ)l.llAID: -n.tc 1s cm:n~, .Judge. 

HR. canzABD: We weald Uka :tt stipulated 

1a the pnaaace of the ju1:y. 

MR. IOGDHAIDt By our objectica to the 

phator;aaph. HI:. Qdzzazd saaght: to have !aC:odaced, 

we do aac •tw aay GbjecCial wbkh we bave ... 

ftB COUI1': I'm ;okta to 1111rk tb:la nfuaee. 

ML t!RTUAID: Juac eae lldmlte. Let's bear 

wha& .... 

B. 110011lADDt Yam: Rm= • we clo nat waive 

aay objecclca we haw to aay p~a beiDa 

mt2:CM1ilced 1Dto GYf.dea.ce. 

to any of tba plsoeoaapha; tMC they an uaaeces:••• ... ; 

tbat: tbay aza 1aflaaat:m:y; and that: they are 
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10 
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12 
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16 
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18 

19 

20 

21 

22 

23 

24 

25 

prejudkial under the authorit!ea w!W:h tt1e cited 

yesterday. 

190 

Tm camr: 1 haw allowed you to pt all 

tbat m tba recam. buC I'm soia& to allaw tbue 

three 8lld l'a soiA~ to Deft this Concauaealth'a 

Exhibit 1l'umhe1:' 8 refused and let the Caim•lllWG&ltb 

except: to that:. 

m. WCaJWABD z We would ask far purposes of 

tba rec.ard that the Coul:t. recognize the Ug1ment 

wiW:b ,. aade ,eaterday about tba int:oductiOD of 

pbotosr:apbs aucl undenta.a.cl your J:UliDg in 

oveftl1l.iD& a= moe:1ort. 

Mil. GRIZZABJ): Tcaz' lfoam:, 1 would Uke aaa 

·1DGI!Ittd with Doctor I'J:eaatalla t!at I'm atmi&hC ca 

tbese ttrcee phoeosl:aphs. I'• sa'tiaf.Jed what tbey 

are • bat I WIIDC to clleck td:th Ida C118 m1rlute befDJ:D 

the Juzy caDeS m. 

DB CODIT:. I'm soiDs to d%k Chat: :efuaed 

photopapb ~~·s SA ao am: exhibits that 

ao eo tiJe Juzy will be maerically iD cm~er. 

(MaJ:ked by the Clazfc as Ctt1wa .altlt1a 

bhibie lltwcr SA refused.) 

ns tWI!r: Are 7011 2:e8dy. pmtlemea 1 

Mil. .GBlZZAIDt I daa't lcaow wbai: l did with 

the rest of em phat.op:aphs. 
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DB SWinT: Yom: briefcase. 

in tbm:e. 

You put them l 
i 

Mit. GITZUim: Yes. we•re ready. 

DB COUB!f: All ri.ghe. Br1q the juzy in, 

Shm:f.ff. 

I 

I 
! 

VlqiDia. We have qreecl wU:h Mr:. Crizl:ftd to 

atlpalabl tbaC tbe bocly of VUlfM .tack Smith, Jr., 

aamlaed by Doct8 Pmsaw.lla, which ha vUl D.Gif 

testify, 1a the same W1111D Jack Sad.dl, .Jr. • aa.d 

m the mdlct:amc. 

'fBI COUll I A11 rl&hf:. air. 

MR. Gltz?ABD: DocCor: ~awalla. 

---··CIOa ...... 
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F.. hess1illlla - Dtrecc (lee.) 192 

1 j FAR PBZSSWALLA, recalled as a mt:Dess OD behalf 

2 I of tbe Ccalaclawealth• baviag been pzeviowsly swam. naumec1 

I 
3 1 tbe stand 8Dd testified as follatJs: 

: I 
I 
! 

I 
6 I 

! 
I 

i 
I 

8 I 

9 l 

10 1 

11 

12 

13 

Q Doct« Pt-esswall4. state your aa.tae, your 

addJ:eas 4Dd your occupaticrl, please. 

A :&'aJ:uk Presswalla. I'm a physlciatt employed 

by the CcllacmJealth as the Deputy Chief M!dical Fnnrlner 1n 

cha:p of rtdewatu. 

Q 

14 I EJabliaerf 

15 

16 CI!Z'tai.D dea&hs wl~ my juriacUatiaa• aatl these faclude 

17 auddea, uaespecte.t. um•sual aacl 1111DAttrzal deaths and deaths 

18 fa legal custody. 

19 Ill. Glt7ZABD: Do 7t1t stipulate that: ba is 

20 a expert m his field oc do ,_ want: to qualify 

21 h!m! 

22 ML WDOIIfABD: We will stipulate that: DactoJ: 

23 l'J:e.analla has a:am:1aed hl Ida experience a ma!Slbu 

24 of bod !Ala • e~ c:etem, ,.a. 

25 TBB CCIJKf :· AU rtghe, air. 
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r. P:esavalla - Direct (aac.) 193 

1 I 1\1' MR. GalZZARD: 

2 I Q Doc~ P.resavalla, m Jf1U'If opinial anc! 1a 

3 your capacity as the Deputy Chief Medical Baandaer, did you 

4 lave accaaiCil• si: • to eor.andne the body of Wf.llf.am Jack 

5 Smith. 3r. 7 

6 I A I 4id. 

7 Q Will you tell the ladies aud geatl.emell of ~ 

jury when yau first saw tba body of WUU.em .Jack Smit:b. I 

A I ezadlwd the body ca the 13th of July. •7sr 
ill the somf.ng. 1 

8 

9 

10 

11 Q ADd who uu presen1: at: tbat t1ze, Doctor 

12 Pres,..llaf 

13 A 

14 the Jraank11D Police 8lld Ht:. 1llaspCcD. aad Mr. 1.aDa • who wn r:rr 

15 ~ aaaiataats. 

16 Q 

18 lfr. Smith. 

19 A 

20 abt feet:. thna hlchee, 8DCl wef.sbia& 200 pouada~ aacl be ,.. 

21 clothecl 1a.. pats, UDdazclotbea, shirt alld a aecktie &llcl shces 

22 aa..cl socks. D¥a shirt had beea pulled off and my ezamiu1:1oa 

23 shalracl tblt: t. had austa1aecl two puhoe WGUAda of the tl:UDk. 

24 'fbeae wn l.ccated Oil tbe lefc aide aboaC beze and bare. 

25 (lDclicatias) 
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I'. Preaswalla - Di:ect: (lee .• ) 194 

Q A 11 z-ight:, s tr. J\18 t aae maa:rmt. 

(Mr. Grlzza:d p:l.cld.Dg up the bloOO·staJned 

We're pins to object: to t:bat:f 

MR. CltzUBD: WeU, sure. 

MR. VOODUAID: Your Bcaor, we have a aotilm 

to make out: of tm pnaeuca of tb! jm:y. 

ns comrr: All :right. would JOU take the 

Jury cue. please. 

(!be jt.JJ:y -.. excluded fraa t:be caurtroaa. 

ancl tile foll.awia8 cceur:red CJIK of the preseace of 

the jU~:y1) 

Mil. WCOIXiABD: Your: Bellar, we see that: 

Mr. CJ::Izzam baa th1a 1IIODI1.aa. CGiltmzy to car 

ezpect:aCiGD. has wha& I USUIIe is the ahiJ:C wbkb 

)C. Smith Ula wariq at the t-me of Doctor 

~eaawaua•s aamfAatica of him. The sh11:1: baa ao · 

pz'obative 'V&lue whatsoever. Mr. Ccf.zr.Hd agaia, we 

submit, is aeetdag to sec iato evideace tbac wtw:h 

be caaoe gat: :laeo erideace tm:a~~&h tha pbo~ 

ancl t:hat 1a ~ha b1ood-ataf.aed a.hirC wh!ch bas DO 

passfbla probative value m accardaace with Dcctor 

Preenalla 1 a espctise ~ other tbaa to bflaaa the 

JU£7 aacl t.o J:eault fa prejudice to the defcmdaac. 

Doct= P.r:esawalla clearly c:aa. teat1fy with~ thia 
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195 

part1cular shf.JS being~ 1Dto evf.deuce. 

This is nat a circumstau:ial-evidence case. 7his 

1a a case of dfrect, eyewituus identification 

e2111Diut:iaa. et: ce-tem. Two teati.fJad )'lsterday 
: 
i 

and aae will tesd.f,. today aad Ml:'. Q::lua%d - ee I 
right: to 1:1m his case say •Y he chooses • but be ! 

doe8 not: l8vo a rigbC to mfl.azlle 1:he jury and I 

eatabUah prejUclke wben it baa no probat:ive •lue I 

wba.Cscever. 1fow • be • s bxandished the shh:t I 
I 

ab:ead.y. Ve 11Cald save for a mistrial also ora tbe 

basis of his preseat:ing the shirt wi~ lett!q 

Ull kDaw ba !Aeeaded to p:a8eD.t it:. 

Ill. GI.IZZUD: 1fov • aow, acw ..... 

ML WCCIIIAID: waU: just: a ~M~renc. 

We WU'tll llOC .. m tlat he was SOiD.s to 

pft881l~ the shi:t ~ evf.deaca. We were a.are tha 

be bad ~. Based UpGQ you~: previous ruliq of the 

pbotos:aph. DGIJ to preseat: tba shirt would be to do 

the ezacc ... tldna tbe CGtl1:t baa iadkat.ed tbm:c! 

,.. DO p.gpcee 1D do!Da tm:cucb Doctor Presawalla 'a 

teat:llra:ly 81ld w object to ~. We II.W'a for the 

udat&'ial. We • leCODdly 1 mave to exclude it. 

MIL GBJZ?.ARD: Yoc U..m: t I tdU state for 

die ftCGI:d aa la~ aa SUnday algi¢ of tlda week. 

Hr. VoacklaJ:d aDd Mr. Sewge 'UI%8 adv:laed ue wah 
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F. -Presnalla - Direct (aec.) 

1Dtending or1 puttmg tbat shirt into evidence. 

~-. WOOIH\BD: We disagree with his 

statement:. We did know he bad the shirt, but we 

196 

wen aoe a.a.ce ttac ba !atea.ded t:o iat:aduce it ia 

Mil. C1UZZABD: You wuen' t 11st:eD1Dg. 

TJIB COUJ&%: Let's get to the admissibillty. 

M1l. GB.IZZAID: Judge, I apprecute 

Hr. Wooc:twud's and Mr. Savage's poaiCioD that they 

dca't ..ant aay evidence to cCBG m here to actually 

show Cbe iajury. what ba-ppeaacl 1D this case. We 

ua c1ea11Ds with a aeri&us offense aad. t1:Ue • w 

have ..,erd.:aeaa tea dlwaay as to the eveata that 

place an. July 12 • 1978. I d!d not lalGfl that jUB'C 

becaaae ,._ lave sot e,.,uaeas teat1atcmy tba't 70'1 

caa • t: puc ca any evideace of wba& !a tben. 'lbaae 

are tbe clothes tba1: tbl v!ct:1m waa weartns. !heae 

are tbe clothes talam by the Madtcal Examtnar·. 

sbaw dle bulle& holes 1D tho ahlz:t: aDd tbe 

Mll. WOOJifAID: Be aUU bas111 c 8DS11encl Che 

cp.tesCioa. we pnpa&mded. Wbat: prabat:ive 'Vfllue dcea 

1& ac:W? What ·4Ges it t'eU the juzy C.baC 1C baa ~ 

beaa t:o14 pzeyiaaaly by Co 111caaea~h witDiaaes and 

what: ~ wt.U not be told by Doctor Presawalla • s 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

F • ftefi .. 1Ja • Dtnct (lee.) 197 

teat.i .. 7 aaw! T!1a ~ Ia a11Gif8d ~ 

to. be ~edacad SD.to evicJA~ to atow the 

to caa locat:!m ·~ tbe ...c.; aac. t1::e fact that: 

HI:. Cdm;ad lila tba alW:C• •• artdA1 autoil: !aa 

1lG p&Gtraciw .-. Ill bu .. ,.,..., ·tbta -

pa:pOiie aa die ~ph biG. Dra-t ia to I1GU U: 

up ~ to t1a Jucy; abc. die Fe; &ri: ~ 

~. ~·a IIGC till ~ of ttds tz'ial. 

na ,_. •• of thf.a t'dal sa t.cc tJia :;w:, f;O ._ 

alah~lief-.l:*&lec.-~tha 

.,....... ... ,.. ...... ,. lla1y bilw - .... ~ .. 

COd&)' aat1 :bl7 l8w ace ella JlldScel ..,.taa~t eo 

lo::aCe ..... of &t8 ..... , aar~. fa acWlt1•· Cbap 

lave ;at tta pi?GI:opapaa wldcl& • obJacW eo t&t o· • 
each of t11ase waac~a • ._, 1 4Ga'l: t!Ada:ataad ~ 

aoad * atdz'C a... lt:1a aoc a .,...u- of 

Sdaatf.fi.c&Ciaa. U iC wn 1118 ~·· aldrt ._ 

aad ... ., - -·· S.S.Ufl Ida ... - ... 4 Ida 

ald.d. ea.tamlJ'. J:•a adadsafbJ.a• JaUC u baa ao 

sm:PGM ._ otblz tbaa • Safl.,..t=J ,.:pose 

bef .. t!WI JUJ:7 a41 apm, w IUIJa1C lt: hB8 ao 

nua to be bin aa4 • abject to s:. 
DB ccvar: AU ripe, pacJaaa. %91D pfq 
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F. Pr·esswalla - Direct (Rec.) 198 

1 
to overrule your objection and note your exception I 

2 
for the record. 

3 . Bring the jury back. 

I 

I 
I 

4 (The jury was recalled to the courtroom, and I 

5 the following occurred in the presence of the jury: 

6 

7 BY MR. GRIZZARD : 

8 Q Doctor Presswalla, you have previously 

9 testified tbat there were two holes in tbe shirt of 

10 Mr. Smith. I show you these garments and ask you if you have 

11 ever seen them before, . sir? 

12 A Yes , sir. I have seen them before. 

13 Q And would you tell the ladies and gentlemen 

14 1 of the jury where. 
I 

15 1 A This is the shirt and undershirt tbat I 

16 I removed from Mr. Smith's body. 

1i 1 

18 

19 

20 

21 

22 1 

MR. GRIZZARD : At this t:f.me , Your Honor, the 

Conmonwealth would offer tbat into evidence as 

Cammoawealth's Exhibit NUmber 8. 

(Marked in evidence by the Clerk as 

Caiiii0111Wlalth 1 s Exhibit Number 8.) 

23 I BY MR. GRIZZARD: 

24 Q Now, would you continue, sir. You described 

25 tbe clothing that he was wearing and you saw two bullet holes 
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1 j :In tbe cbeac and wbac elsa cH.d JCIUl" eztema1 ea:aad.aa:UOD. fixld!, 
! 

2 l air? 
I 

i 

3 i A On the back of Mr. Smith's body, aa I 
I 

4 I tut:aacl 1c over • was a esU: wamd wieb a bullet: still caught: 

5 beeuaea the exit aacl the cloCbiag and I rec:Oftftd Chis bullet! 

6 I 

7 I 
8 i 

I 

9 

10 

11 

and 118¥ked it witb my 1ni1:iala 82/P. 

Q Rcnr, »oct= Presawa11a, &his bullet: that: yaa 

saw bet:wea the clotlWas • .a tbaf: between t.be shirt and tbe 

cater shb:1:? 

A Yes. I-

Q 

12 sf.:? 

13 

14 

16 

17 

18 

20 body. 

21 

A 

q 

A 

Q 

A 

Q 

Wid& tbe 1Dit:141 S2/l. 

Dactac JJ:esawalla• 1 baad ,_ ttda aad ask 

Yea, a11:1 I have. 

Aacl wbfte, auf 

'rh1a 1a tt. bullet that: % removed fl:ca 

22 )'au fauad 1c, auf 

23 A 

24 

25 

Yea. 

MIL CI!ZZABD: l waald like thia bullet: 
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1 I 
2 

3 

F. Pl:eaawalla - Direct: Cea•) . 

(Hirkecl iD ev~eace by the Clezk as 

Ccamoawealth'a Drhib:tt lbz.t.be% 9.) 

5 . Q 

6 PJ:aaswalla! 

200 

I 
7 A After 1111rldq tbe bullet, 1 subraitted 1e to. I 

B Detective Dixall, who was preaenc there. 

9 Q 

10 esturaal esam1aatia:l. 

11 

12 auuhal: vouad of &ba head which was lacated iA tlds n;1ta 

13 and tt lad tJ:avened m a bactaari dlncCicD thraqh the 

14 aealp aacl bad aited just: about: lMml. (IaQkaciq) Bo 

15 n.a 1 catdnaed wlt:b ray meema 

17 Q Doctm:- Pree.-lla, 1 shaw yaa these two 

19 

20 ea.-tl:allce WOUDd Sa Cbe bead, 1ac:atacl abaae hera aad tba bottaa 

21 phaeapapb· npreaeata ~ af.C womd. wbfch ia located abca~ 

22 theft. (IAdlcaC!Da) 

23 

24 

25 

MR. GB1ZZ'BD: Par the ~. Year Banor, 

I waald 1J.ke Couam•ealch'a Eabiblt: ""nMr. 10 to be 
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I I 
I 

I 

2 I 
I 

3 ! 

4 

P. heaswalla - Direct: (Bac.) 

Number 11 to be t.he 'tzxit VOUDd. " · 

(Mal:kecl ia evidence by the Clerk aa 

Ccsrmanwealth'a Ezhibit: BumbeJ:a 10 and 11.) 

5 I BY MR. GRTZZAlUh 
I 

201 

6 I Q Doc1:GI: i'J:esnall.a:t yea testified ea:Uu in 

i yazr extema1 aamiDation ,_ saw two wounds ill the cbest and 

8 you po1De&d to your chea~ where tbey wen. Did ycu take a 

9 phoCosnph of tbac, sirt 

10 A Yes, I did. 

11 Q 

12 what: tt.t dep1cta7 

13 

15 I eat:zraaee. 

16 

1i 

18 

19 

20 

21 

22 

A 

MR. GBDUIDt ~ 12. 

(MBkacl ia evf.deD£e b7 the CleJ:k aa 

CCI emweal.Ch'a Exhibit:..,.,_. 12.) 

23 IY Ill. GBXZ?AIDJ 

24 Q 

25 cloth1q ... tba sh!rt &Del the shi%1: 1A tbe back and caapleted 
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7. ~Ua • D!:racc ~c.) 202 

1 7aJJ: al:el:DAl .... at:, did yea tlaa hr-~e oecasitm ;;a -*mt 

2 aa mtemal ~tial 

3 A lCU. 

4 Q AH wla& cl1d ,... illC.emal ..... taauam 

6 A 0. _, laruaa1 G~ulaatt=, 1 explatJ:e the 

7 ltullac 1IGaDcla GD4 tz:aoa thab tzaclm. 'c. srmabee ~ ef 

B t:IMI llaad, wh!ch 1 aid 1f8ll passed t=G\1811 tba scalp~ bad 

9 pz'adueed. ~ t ... bleecUaa ... e09!1l:mp of Co 

10 .... act bniaetl the-~ s=fac$. 'f.be tR WCJUada Sa 1:b!. 

11 cltuc. tba .. wbkh uaa h~ ha4 acwra dw:caP 1A a 

12 bacta.W cU.nctt.. w ,_.era_. ~~a~:.p tt. arc aM 

13 Chnasb ca. feo4 pipe ...... Clra riaqipe aad tad 

14 ~ itaelf !a Clae aplae .._. ! ftatfu:e4 Clae ballaC aali 

15 1 ta:lrad CIBI baUet Sl/P. 

I6 q AU ·J:tpc, ea. Ja& oae ...... c. Dor:C« 

11 ~~ua-.ua. I baH.,.. ctda abJec1: au ask,_ u :rca taw 

1s ..,_. ..... thac Mfon. aid 

19 A Tea., a~Y, 1 taaw. 

20 q AM 1llla& aa:n Sa • till& .• eid 

21 

22 

A 

Q 

Slfl. 

II Clds t1a IN1Ld .._ JOU':e apeefdea of 

23 CMa,.. tcBJc fz• tbl back ftl:t.ebl:a! 

24 A 1 cll4• 1£1:' • 

25 Ill. GllPAID: y_. Baa•, l would lJ.kiD dlaC 
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2 

3 

4 

5 

6 

i 

8 

9 

IO 

I1 

12 

F. Presswalla - Direct (Rec.) 

marked Commonwealth's Exhibit Number 

THE COURT : 13 • 

MR. GRIZZARD: 13. 

{Marked in evidence by the Clerk as 

Commonwealth's Exhibit Number 13.) 

BY MR. GRIZZARD: 

Q Wbat did you do with this bullet, Doctor 

Presswalla? 

A This bullet was also banded to Detective 

Dixon. 

Q And you have traced the path of this one 

203 

I3 bullet -- the higher wound. Did you trace the path of the 

14 I bullet tbat exited through the back'l 

I 5 A Yes , s ir. 

I6 Q Would you describe where that bullet went, 

11 sir. 

18 A That bullet penetrated the chest and went 

19 through the lung and then exited out from the back where I 

20 recovered it between the clothing as mentioned before and 

21 both tbe first and the second bullet wounds in the chest bad 

22 resulted in internal bleeding, both in the chest cavity and 

23 in the sacks surrounding the heart. 

24 Q From your overall examination of the 

I 
I 
I 

I 

l 
I 

l 
I 
l 
l 

25 
I 

decedent, Mr. Smith, sir, could you determine the cause of J 
231. Donn, Graham &. t\ssociales 
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P. PresiMllla • Direct (PJ!e.) 204 

1 death of Mr. Smith? 

2 

3. 

4 

5 

6 

7 

9 

A Yes , sir, I did. 

l~rr'- tmomlAID: Your Honor. before ba 

testiflca • I believe be bas to do so with 

reascmable medical certainty. 

!DB aso~: All :ight:, sir. 

Q can you teatUy with reaaaaable aedical 

10 ~mey aa to tbe cause of death,. sirt 

11 

12 

13 

A 

Q 

A 

I can, s1.r. 

And vbat: uas the cause of death? 

14 bleed!q fram the guashce wouads to tha cbeat. 

IS 

16 

1i 

18 

19 

Q 

actual cause of c!eath or WillS 1t a ecll'btaatf.all of the two or 1 
Mil. WOOJJfABD: I object to his leadins the 

wi.tueaa, Your Jblc. 

20 1Y Ill. GRJ.ZZABD: 

21 Q Well, lee's take the top bulle~ WDUDd, the 

22 ODe tbat went t:hrouah tba heart. Coulct yea tell m your 

23 opmic:D. Doctor Presawalla. whether thac aae ahot: wculd have 

24 beea auff1cleac. with reaacaable med1cal. certamt:y. eo ldl.l. 

25 J'aek Smith? 
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F. Presswalla - Direct (Jlec.) 205 

I A Yes • tbat: wound by itae 1f would have bee• 

2 fatal. 

3 Q As to the other shoe f.n the cbes~, tbe oaa 

4 -- tbe l01rer aae tbac exited -- weGC tbrough tha 1uaa and j 

5 

6 

i 
tbP:ough tbe body and exited oat: into the back• could :you tell I 
tba lacliaa aad pat:lemen of tbe jury with reuoaable adicat ! 

7 
I 

certainty wbetber in your op:I.D1on. t..'lat woaad weald have been I 

8 sufficient to ldl.l w. Jack Smith, Jr.? 

9 A Tbat WOUftcl iadependeat:ly could have beea 

10 fatal. 

11 Mil. GRIZZARD: All :r:igbt, air. Answer 

12 Mr. WcodwaZ'd and Hr. sa..,. sa. 

13 Mil. WOODIABD: lie have DO questions of 

I4 Doctor Preanal~. Yom: Boa«. 

IS TIE OJlll%: All rlsht:. 

I6 ao fm:tbe~ ued of Dactor Preaawalla 7 

17 Mil. WOODIMBD: We bave llO objectioa to his 

18 bems acusecl, Ycxa: Boa•. 
19 Mit. GRXZZAID: Off!cu AlaD lain. 

20 

21 

22 

23 

24 

25 

-~aoo-----
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A. D. BaiD, Jr. • Direc't 206 
I 

1 AlAR D. MIN. JR. 1 called as a witness CD behalf of i 

2 I the Camoowealth, having been first duly swam, .as ~d 

3 and testified as follow.&: 

4 

5 

6 

7 BY MR. GRIZZARD: 

8 Q Office~ Bala, state your name, your address 

9 and your occupat:lca, please, sir. 

10 A h~ full na~~e ia Alaa D. Bain, Jr. I reside I 
! 

11 1D the City of FraalcliD. I'm a po11ce offf.cer 1D the City of I 
I 

12 PraDklJ.D.. 

13 Q And were ,au so employed oa July 12 of 1978, 

14 aut 

15 A 

16 Q Do you know where Smith Jewelen is located. 

17 air! 

18 Yes, s :lr. At the em., 1t ... J.aca ted acct I 

19 to Stepheasaa'a laalty. 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

Allcl wbare :ls tbat 1 

CD Balle SecOild Avenue. 

And is tbat: 1a tba City of Franlclin? 

Yea, all:. 

I 1111DC to direct. yo= at:teatiaD to JUly 12 

25 aa.d ask yaa lf yea were wortdz.lc ca tbac date, air, of 19781 
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A 1 I 
I 

2 shift. 

5 

6 

Q 

Saieh Jewelers 7 

A 

Q 

A. D. laiD, Jr. • Direct 207 

Yea • au-, 1 was wcmdng tbe seve&\ to three 

Did you bave cccas1aa ca that date ta go Co 

Yea, sir. 

Wculd ycu tell the Com:t what tilre you wae 

7 l to Smith Jewelers. j 

8 A I received a call arcamd eleven t..enty-one, 

9 ' samewisere arOUDd there. '.rhe alam bad saae off at Smith 

10 Jewelen. 

11 

12 

Q 

A 

What: dld you do in reapoaae to tbac. siz'? 

Wben 1 zoe to the aJ:ea, 1 pu11ec1 my unit in 

13 be tweeD StepheDSca 'a ud Smith Jewalez'a and ~oceeded to ao 

14 to the atom, and wber& I eGtend the 4aal' to noeify Ml'. Sm1th 

15 thac ~ alarm,.. off, a subject pointed a aba'taua risht at 

16 rq face aa tbe r~-band side of me. 

17 Q Did you aatca &D7 atateaeat: before this •• 

18 dale? 

19 A Yea, sir. I told JC. Smith a1: the time his 

20 alaza ._. on. 

21 Q You say a. aubjectf 

22 A Yea, sir. Ac the em., I d1dD1 t know who t 

23 subject 1tJ88 oeher &han juat: a black •la with a shotBUil• 

24 

25 

Q 

A Ic was a sawed•off sbaCguD. All I saw vas 
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A. D. Bain, .Jr. • Direct 208 

1 I tba barrel of it. 

: I 
4 

Q Where were you in the store at tbat time1 

A I 'WiiS right ac the door -- frCDC entzance. 

5 

6 pomted righc at: rq bead. 

7 What occurred at that tU., sir? 

8 

Q 

A Subject 41c1D't: make uy atateeent. Fe just I 

9 poked tbe pa oa. my side to gee .., iustde tbe atoxe and thea 
I 

10 he poked the sua apiD 1D my side to pc • to go in tbe a~. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

I sot to tbe cent:eJ: of tbe store. Ill took the shotgua again 

and jabbed ic lato the aide of my hip and jabbed it back 

apiA aad I questtoa.ecl him wbat he waa.ted ue to do wil:h it. 

nee 1 asked bim did be 181C JIB to take C!a we&pall aut aad be 

nadcled hf.8 head. so I laid it oa the fl~ aext t:o hf.m aa.d he 

jammed tba &1m back 111 f1l'/ aicle. po~!q to~~Ucl t.ba back of 

Cbe at:om. and. thea I wallcad to the back coward -- I thtak 

it •• the cbeck-ouc couater. 

Q 

20 be Daddecl his head7 

21 A Whell be pointed to the back, I asked bim if 

22 ba •aced me to so back. Be noddacl bis head. a. dlda 11: aay 

23 anytbfAg. Be dida •t OpeD h!& IDGUCb • nocbina. 

24 

25 

Q 

A 

'fhen 7011 wnt to tile back! 

Yea, af.:r. 
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1 

2 

3 

A. D. laiD, Jr. • DirecC 209 

What waa dGDa with year pistol? Q 

A Be hacl posaesaica of 1t after I got to the 

back of the store. 
I 
j 

You diciA't ~ wbo the subject: was that da~ 4 Q 

5 
I 

6 I A Yes, siz', the defendaac, sitting righe tbaz'eJ 

7 \ (lDdicat:las) 
I 
I 

8 Q %h1a pistol ... yam: senice revolver --

10 or not it was lc8ded. 

11 

12 

13 

14 

A 

Q 

Q 

Yes • air • it was fully laacfed. Six shots. 

W!ac ~ of bullets do you use, sir? 

I bacl lead ballets f.n it. :Depas1:11leftt•isaued 

All rtgbt. au. You sac to tbe back of the 

15 store. vaa aa,ybody else at the scam ·~ tlat timet 

16 A Yea • au, there was scme people Uned up CD 

17 the rigb&•Z.Dd •11 :mmiq fz-cm the back of tbe buildiq to 

18 -- almas~ to Cbe CeD~ of the aeon. 

19 

20 

22 

23 

24 

Q 

A 

Q 

A 

Q 

Aad wbo vue these people? 

Hn. Cosby, Mr. Sldth, a black subject I 

Woalcl t:bat: be Mrs • Blfflsan 'l 

••• au. 
All rl&ht:. Did l'CA1 observe &ll)'th1ns soma 

25 Gil m the aeore wbea yea werat: to t:ba back? 
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210 

1 A Wbaa I got: to the back• 1 glaaced around to 

2 see tbe pasitioa of the people aDd the situatian 1n the 

3 store at tbat time; and, as I was standia3 tbeu. I noticed 

4 to rq -- wbJ.ch would be my right: as I waa facing au~ of t:he 

5 stm:e. tbare waa stuff plleci up aa. tbe COUDCer. 

6 Q 

1 I 
I A That: would be the -- I reckoo it \188 tba 

9 q All rlgbC. Afte: yea bad gotten to tbe back 

10 JOU noticed the stuff Gft your risht oa the chack•GUC counter. 

II What: occattecl aest: 1D the sequence of ewnta, M1:. Ba1D7 

12 A fte subject thea talked to Mr. Smith ud 

13 told hfa to tum off tba alan~, at: which tma HI: •. Smith did 

14 ezacUy wba~ be aaid. Be thea wllad frca bebfacl d1a cal.1ftter 

15 tha~ •• at: tbe ~i&h& aide of tbe atom, WeDt Chl:ough ~ 

16 cotmt:eJ: wb8z'e I waa ataad:I.Ds ac aacl scoceeded eo tum off the 

11 alarm. 

18 Q 

19 dld t. dot 

20 A 

21 Hlt. Sad.Ch. The phalle Z8J181 as I recall, aad Mrs. Cosb7 asked 

22 Ida if ba W8Dtecl bar t:o 8DSWU tbe phcae. If I recall, I 

23 belJ.eve he told heJ:' eo be W%7 careful wbac abe said and• at 

24 th1a Ciaa 1 aba artaweftcl the pbane aD4 baq up. Be thea Colcl 

25 Mr. Sml~h thac be W&Atecl the dtamaada frca Che coaater that 
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I 

2 

3 

4 

5 

6 I 
! 

7 

A. D. Baia, Jr • ._ D!rec~ 2U 

waa avu aa the 1::lght-baa.d side~ a~ whicth tiDe MJ:. Smith 

wem: ove1: there to clear ou1: tba shelf. &a pointed tbe 

shotgt.~D at tba shelf anci told h!m be wanted the stuff oa tbae 1 

sbelf. 

Q All risht:. Dtcl ~. Smith tbell a tart pallial 

the--

A Yea, sir • and, while he ,.. doilla tbat • tbe 

8 subject was exaaiD1Dg fiJ1' service ~evolver. 

9 Q 

10 

11 A 

l2 duz'ias tbt t1Be he 11&8 doUg tbaC 1 be pulled back tbs M•Pct8% 

13 oa my zevolver aad it weat: off aver -.ry bead. 

14 

15 

16 

17 

Q 

A 

Q 

A 

Wbsma ...-e yea 1rl the st«e ae this tJmet 

1 waa ac the cU:ecc back wall of the ator:e. 

And when we:e tt. other people fA tba st=e 

H.rs. Calb,. .. to my baf~ 1D tba back 

18 con18J: • Ml:. Sm!%h was behiad tbe jewel:y courater, and I dcm • t 

19 tmaw the ezact po8i=lon of Mazy lfaffaall aad the black subjecc. 

20 1 daD' t blow exactly wher:e cbey were at thae t111e • hue tbe7 

21 were aamewben m betweea Che ceatu and the frODt:. 

22 Q All 1:ial*. afz. After the shot •• f:lrad, 

24 A 

25 mon poUc:e of ficus • be •• soms to stut: td.UiDg. AbOUC 

Donn, Graham &.. Associates 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH. VIRGINIA 

239 



I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A. D. Ba!D, J~. • Direct 212 

that time, I heard a siren go f)ff. 

Q All right, sir. Haw, after you made this 

statement, waa everybcdy still 1D their relative poa1tioas? 
i 

A Yes, sir. Just abcat. I thiDlc ME-. Smi~h I 
I 

,.. t:ban staDdtng about the centes: of the atm:a, which would ! 
I 
I 

puc him 1D front: of his e2:,atal sect:ioa. Be did exactly wbatl 

he was told to do. 

Q Do ya2 mow whether or not the jewelry 

coartter bad been empt:iad ac tbat time? 

A I can't recall 1f it was emptied out. I 

kaaw be 1110'1ed aU tbe dtamands, but I dan't: !mow 1f it •• 

all empty or not. 

Q 

A 

lltac •• ~. Smith doing at that tU.? 

WbeD tbe subject: began to ma\fe frDII the 

back, !tk. Smith tl&8 staadiDs up. The aubjecc atas-Ced aat 

1:01 arda the fret: of the store and about tba t:1Dt be sot eo 

tbe ceDt:u of tfa a tore • he fired a shot right at Mr. Smith 

and evu,bady wac dcMa at tbat: t1me. I got up J!'igbt qukte. 

and started talldnc. 

Q 

A Yea, sir. 

Q You aay the subject:. AJ:a you apealdDg of 

I 
I 
' I 

! 

23 the defeDdallf:! 

24 A 

25 Q 

Yes, sir. 

You say he mond tCMtrd the front of the 
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A. D. Baia, .Jr. • Direct 213 

1 I atore1 

2 A Yea. air. 

3 Q Bow fu dotD the a~e was Mr. Smith frma 

4 when be wa 7 

5 

6 i 
i 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

A 

roughly. 

Q ne Jury c~oean • t maw how far cbe center u .I 
Qaa yea pf.clc auc aa object: 1ll Chis ccm:trocm to sbow bow far I 

the defeadaa.t DJO¥edt 
I 

A I would say where your briefcase 1s to when I 
I 

I'm a 1t1:1ag. Abaut:. 

Mil. CIXZZABD: Fc:a: the record, Yo= Bcalcrr • 

twlva feet, fifteeDf 

TBS CCUil%: Twalw. fifteea feet. 

MR. c;aJZ?AID: 1Welw, fifteen feet. 

17 BY Mil. GITZZAID: 

18 Q 

20 A Yes• sir. Ba had the shatSUD aad be bad my 

21 :evolver. 

22 

23 

25 

Q 

A 

Q 

lfaw, which baad was which 1A? 

Ba hacl the atotgua iD his left: baad anct ray 

Donn, Graham &. Associates ·- 241: 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH, VIRGINIA 



A. D. Bam, tlr. • Direct 214 

I stm:e • 1a1 say he fired at Smith. Bow did he fire ac 

2 Mr. Smith! 

3 l A Be stopped. I dOD • c remember 1f he tumecl 

4 ar lloC, baC ba just poillted righC ac Mr. Smi&:h aud f.b:ecl. 

5 rhaz-e WU DO wamia&• Bll just poill'tecl aad f!recl. At: thaC 

6 tme, I atat:tecl tal.ldna to him. I offered to taka him CMt 

7 of the atca:a. I offend t:o carry the atuff and take b1m 

B anJWIIere be waatecl t:o so. While I was talld.Ds to him, at 

9 th1a t!me, ~s. Btffmaa and the black subject: thaC was with 

10 bur were llllkills their •Y up to tbe fr011t of the atoze ud 

II 1 sav what: tbey were tryinS to do, so I kept: him talk:!ng to . 

I2 •, keep iDe Ida loolciaa ac 118 aa Chey made tbetz •Y oat the 

13 dooc, wblcb aal7 left .,aelf ancl Ml'. Smith aDd Has. Coaby ia 

14 tla aeon. 

IS Q 

16 IWD, vbat: wa be do!q! 

17 A 

18 ~:izbC at., pofA&!Da the ·•boti"'D directly at me. BB tape 

J9 tt. abaCa- aa a ac au ctmea, •tdna 111m! 'that: be bad~ at 

20 a soac1 distaace aad ha just aoeiced cham sofas ouc the c!Ga". 

21 'Wbea he CUI:D.ecl UOUD4,. &a poiDCecl tt. IUD dueet:ly at: tha 

22 black subject: pia& Cia& tbe tlaor and 1 ccatinued to talk 'CO 

23 him, which cb:ev h!a atteatita back to me; aad~ . afbn:' they ace 
24 aac the do«. ba lookacl dinctl7 at • aa4 be told me ba 

25 ..,.n•e pill& co burt. me, but, he aaidt "I'm ping to td.ll 
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A. D. Bam, Jr. • Direct 215 

1 I nigger squealer" and at that tU. be nacbed over the ccaaterl 
I 

2 I He fired at Mr. Smith. 

3 

4 

Q 

A 

lbf amy t1mea did be fb:a at Mr. Smith2 

1 bel.f.ave ~ was two abaCa wre f1md at: 

5 tbaC time. I'm DOC sure. It cauld have beea mare • 

6 Q Bav • do yau recall whether they wm:e oae 

7 right behind the other « whetb!d: there _. a space bet.ween 

8 thea ar wbac7 

9 A It was a rapid fire. 

10 Bcu wf.de 1a tbat camter, Mr. Ba1n7 

11 

Q 

A I would say ~ 'ti8S this wide. (!ndicat:ing) 

12 I don • t Jmow bow wide 11: 1s. 

13 MR. CllZZABD: Por tal record. a foaC aacl a 

14 half? 

IS 

16 

17 BY MR. GJlTZZABD: 

18 Q 

19 bef«e be flrecl tiJaae ewo shoU 1 

20 A 

21 CD tha f1occ • Ba W88 dam behind t:ba COUiltet: • 

22 Q 

23 CIVU' the couatez:1 

24 A 

25 fiftd jua~ 111m Chis (indicating), touchiDg the ccuat:er. 
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5 

A. D. Bam, Jr. - Dil:ect 216 

Q Wbat occurred after these two shots were 

fired doaa at ME". Smitht 

A 

t:he back of tba s ton wbare I waa staadlDs aDd ME's. C:C.by 1d8 

etaadms and aa • .,. aa be SOC t:o t11e comu, acasetb!as told 
6 I .,. to so a bead and p:ab h.f.m. At this tiDe, I ~abbecl f« 
7 I 

bot:h weapoas aad puabad him up agamet the back of tba •11 

8 where the shelves were at, and l told bar to get to hell oue 
9 I 

1 of tbam. Aa SOCil aa sba reacbed tt. frarat: door, I y&Dked 

10 I the weapaw au& of his bands aad ordered him co tbe floar. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Durma tlae tfme. 1 opeaecl the shotgua aad ejected a live 

roaacl Cll the floar. Bitbas- c.b:apped 11: ..._. tbe aboegaD dowD. 

I daa1t ~ wldch cae. .Jus& tJ:iecl to neutallze 1:he 

weapoa aDd I stood awu him wieh my wapaa aD ldm aad I 

callad ftZ help. 

Q 

Q 

A 

Q 

A 

Diclan,bady cam fA ~spoue to~ callf 

Yea, air. I believe Serpaaf: Paole entem4 

WllaC c!U I do1 

cbe sbotaua and caftiH it: dOIID to beactque1:ua, at wbkh t 
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A. D. Bam, Jr. - Direct: 217 

1 it: over to Detective Eubanks, which the shotgua than was 

2 ccmpletely unleaded. 

3 I Q Completely unlo8ded wberet 

4 A Iaside t:t. ... I remember it was doae ias ide 

5 

I 

6 ' 

Q Do you recall haw 11811y sha11Ja were in the 

1 sun at beadquuterst 

8 A Two Wft'a left ill there. Yeah. 

9 Q Row. you testified earlier you had tbretm a 

1o sbell out; 1s that rightf 

11 

12 

13 

14 there. 

IS 

A 

Q 

A 

Yea, af.r. 

Do 7011 krlow wlac happeMd to t:ha~ ahrallt 

I bad thac sbeU with me when 1 went dawn 

Q a. 4fA ,._sec ctat: 111eu1 

16 A If t t:emedwlr right, I thtnk I picked it up 

17 off the floor. I'm raoc sure. 

18 Q ~ did ,.aa do witb tbl~ abeU1 

19 A Gave lC to -.. 1 retaeahr 1 gaw 1C to 

20 Detect:l..w Euhbka. 1 1m DOC quite sun. 

21 Q 

22 Ru.ber 1 for 1dead11catf.aa aDd ask yaa if 1ca1 baw ner seea 

23 this before? 

24 A 

25 Q 

Yea. 
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A. D. Bain, Jr. • Direct 218 

1 I A I saw 1t !Daida of Smith Jewelen and 1 had 
I 

2 i 1t 1A my band. 
i 

3 i Q Is this tbe wapcm that was turned over to 
I 

4 ' luballka'l 

5 A Yes. sir. 

6 1 Q I shaw yea Cmnrcawalth's Exhibit Humbe~ 4, 
I 

1 i sir. and ask yau if you bave ever sea tbat: befar:e, sir? 

8 A This :ls the service revolwr I bad at the 

9 time aaci these two pleces ·beJ:e I bad put m the gua for my 

10 use. 

11 MR. GaiZZARD: Prz the record. Yom:' lblor. 

12 be • s point: iDs to an eDlarpaent ca. the triapr and 

13 aa ealargmeDt aa the bandgrip. 

14 

15 BY MR. GRIZZARD: 

16 Q 

17 Off1cu BalD, othe2: tbaD the shotgun, the cae shell and 'tbe 

18 -- you~: service revolver? 

19 

20 

21 

A 

Q 

A 

Do JOU tmow wt.J:a the --

watt: a lldmtt:e. Exc:uae me. I did have 

22 SCIIBC!daS elsa. I bad the -- a touel &r&d. 1f X reaamber 

23 right. a bag. I doa •t tmow if I took it oac of t:he stm:e, b 

24 1 kDov 1 bad posaesaiaa of :U:. 

25 Q I sbou you th:1s tGUB~1 marked ~ltb'a J 
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2 I 
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3 j 

I 
4 I 

5 

6 

A. D. Dam, Jr. • D:f.racC 219 

Exhibit 2, and ask U yea have ewr seea that: before! 

A Yea, au. 'lhat'a wbat was vnpped arauad 

the shoegun. 

Q Do you know what ttl8 daDe with tba jewelzy 

or whac-bave-JOU tbat Ml:. Smith !ad been puttias --

Bo. sir. Wben I left, everything UJs atill 

7 1 in the same l.ocat:icG tblc 1t was dud.D& the t1sa I was in 

8 tbe store. 

9 

10 

11 

12 

13 

14 

15 

Q Do you tmaw haw l011g a ttme elapsed fraa 

Poole arrived! 

A I c:aaldn't really tell you. II: juse see~~Ud 

Mil. tllODWABD: I object to wbat it seems, 

if he cloesa't mow. 

16 BY Ill. QBlZZARD: 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

If JGU dca •t knew -· 

Olo respaaae.) 

MR. GITZUID: All ri;ht. Answer 

Ml: • WGCJdwarcl. 

BY MR. WOCDIUD: 

Q Mr. Baf.n, bow lcmg have you beeD a police 
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A. D. Ba!n, .Jr. - Cress 220 

I I officu with tha City of ~araklJD 7 
I 

2 I A This April ccaing up will atka six ,ears. 

3 I Q An.d have you been c:ODtiDucasly emplo,ed aa · 

4 a:& officer dlzia.s tbat period of t1:te? 

5 Yea. atr. 

6 I Q And yau 1I8ft so employed on tba date 
j 

1 i Mr:. Grizzard bas asked you about 'l 

8 A 

9 I Q 

10 warlda& the seven to tbree shift:? 

11 A Yea. sir. 

12 Q Aac1 tbac you were cU.spatcbad to Smith 

13 3ewelerat 

14 

IS 

16 

Q 

A 

Yea, air. 

Aad who dispatcbacl yau? 

The dlapatcber. 

17 Q Aod JOU· wen~ tbere with tbe UDdentaa.dhlg, 

1s cl1d yea aoc, Hr. Bam. that: theX'G ,.. 811 alam tlat: bact gcae 

19 off! 

20 Yea, au. 
21 Q 

22 bea~s of the l'rallkl!n PoUca Departmeoc? 

23 A Yea,. au. 
24 Q 

25 80\Wlded t:here, dida'~ it? 
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221 

1 A Yes, sir. 

2 Q And that .as caraa11ly kDowa as a silent 

3 ala:mf 

4 A 

5 .a dalm at atother place. I~ wan • 't at headqaarten. 

6 I 
I 
I 

7 I 

8 I 
I 

9 I 
10 

11 

Q 

A 

Q 

A 

Q 

That's correct, isn't 1t:1 

Yea. sir. 

And• m additica, Smith .Jewelers bad an 

12 alanl system Oil :l.ts &oat: glaaa, elida' 1: f.t? 

13 

14 Q 

15 f~ eaa1a;ple 'l 

16 

17 

18 

Q 

A 

And. that woulcl be a rlnging noise? A bell. 

1 believe so. 

And ,aa 118DC theft appraU.tely wbac ti:af 

It wasld be sar.ache bet&eeD elevea twe:lt:y-. 

19 ane ancl •7be twlatJ-flw • 

20 

21 

22 

q 

A 

Q 

23 Smith J'ewelerst 

24 A 

25 Q 

. 
Wen ,_ alcae ill ~ police vehicle'l 

Yea. sir. 

Yoa have 1:ad!cated tbac )'all palled beside 

Yes, air. 
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A. D. Bam, Jr. - <:ross 222 

A (Witness nodding head affb:matively.) 

Q And .alked directly 1n the franc door of 

the jewelry stow 1 

A Yes. sJz. 

5 Q 

6 I you say! 

7 A I didD't say anytbins wbea I opeaecl the do« 

8 Wbea 1 got! into Cbe ston is when 1 notified }fr. Smith hia 

9 alum was off. 

10 Q 

11 recall 'I 

12 A I DOCified him tbac b1a allu:m ttll8 off. Ezac 

13 warda I used, I dca't remllllber. 

14 Q Allcl when ,_. .Hr. StdCb tbmt 

15 A a. ,.. behiad the caanter aa tbe :~:igh£-laad 

16 side of the aeon. 

17 Q 

18 sec.e ta.arc:l Che backf 

19 Alaaac Che middle of Che ata~:a. 

20 Q Aacl whea ,au ade tba statemeD~ to tu.m_ yaa 

22 A 

23 Q 

24 l'mllklm PoUce Daput:meat:, do you have any tmilliag c:c any 

2s •mal or wbat:ewzo tbat you are supposed to follow wbea you're 
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A. D. Dam, :Jr. -~a 223 

dispatched when a silent alarm 1a sounded? 

A Yea, sir, but at that t1trAs I was the only 

anie ln the city available to aDS'Wer the call. 

Q We U, whac ara you Cold or what: 1s 1fa7Z 

to a sUeDe alm:mf 

Mit. CR'IZZABD: Hay it please tta Court. 1 I 

thf.Dk d'ase qaesticaa are not related t:o the I 

hear!ng that: w'~:e bav11lg ac this pa:tf.cular point:. 

n£ ccmrr: Wbac 1a tba relevance, 

Mr:. Wooclwud7 

MR. WODWABD: Well. Your Ballar, he's 

exaa:!Ded hf.m carefully ca dUect: esamtnetiaa. We '~j 

1De.nly crosa=ezammma as to vbat: be df.cl aacl wbetW 

t!at: -.. In accm:darace wil:b wbac be was sa pposecl to 

da. 

a. WOOI1WABD: Well. 1f we m1gbt make ow: 

st:aeneat: Gll'C8ide tba pnseDCe of tbe jmy, Ya= 

Uoaca:. 
I 

TDB c:auzr: All :igbt:. Ladies aDd gn.tlelam, 
waald )'DU step out:aic!e aDd take a abort recess. 1 

CEhe jmy ,.. escW &cia tla c:om:troau, 

and t:be follaiJdna accm:xed aut of tbe preaence of 
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A. D. BalD• Jr ... Craas 224 

tbe jury:) 

MI.. WOOIIlABD: Your: Bcaor, it's oae of tba 

cf.xcumatances of wbat occurred, what this uaa did 

and wbac be dido. • t do. ! 

!111 cxxm:r: 1 agne wbat: Ill <11t1 1s relewDt:.l 
I 

Wbat: yca're go:lnz :Into is n1aa and ngulat:icns of j 

tba FraDkU.n PoUca DeputmeDt. Wbat 1s tba ! 

relevance of tbat'l 

Mit. WOODWABD: We think tbat 's a 

cil:cumst:ance to be cC&US!dered by this jtmy 1n 

detemm!ng wbeeber capital aurde: is tbe offense 

c~d and• subaeqauatly, the puD.lalaea1: whlch 

ia eo be f.aflf.ct:ed z tbe clefendallt. It's a 

enminat:iGa who has told the jury wbat: be df.d. Ve 

thJ.nlc tba jta:y :ls entitled t:o kDow whether he bas 

acted m acccdallce w~ wblt occua:ed. It 

carta!r&ly is a ccneribud.ng ciJ:c:Umataa.ce, w sub1d.t 

eo JCU. of tba totality of wbac occuz:red. If tbac 

IDIIIl bad doae it tliffenutly. pubaps it woulda't 

taw oc:cuzred. We think tba jury 1a enti~led to 

cl1cl aDd •tber he acte.cl 1a accordaDCe wlth what he 

abaald bava dalle. Cbe of the offeusea which is 

alleged is tbac Officer Baf.D baa baeD robbed by ~be 
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A. D. Bam. Jr. .. cross 225 
I 
l 

use of a sawed-off sbotgua. This certainly goes tO 

tlat,, what Ia did and whache% be 1118 acting iD 

accor:dance with his fDstz:uctiaDS. To lJmit: that, 
I 

of caune. U:d.:S the case strictly to what Officer! 
I 

Bain M.d. !raw, be's a pol:la officer. He'a told 1 

supposed to do it. It's not as 1f he were a lay 

pezacxa '08lk1D& JD the store. We certaiftly ccaldn' t 

I 

I ask that: penca the same quest:ton ue 'n propouodingl 

to Offfcu Bam. We subaeqaea.tly 1ut.end to call 

eotbe: witDesa perhaps ta.ard this same Uno of 

quuCicmiDg aDd ask him wha1! 1a the procedure; 

what 'a auppased to be dcae; ami did be do it. We 

Ch:f.Dk !C is pcobad.ove to the iaaue before t:be j:m:y. 

I 
I 

MR. GIJZZARD: If it please tbe Caart, 

!'nmkliD Polke procedun 1s not: tt. iaaue m this 

case. 2hez'e :18 no relArvaacy whatsoever at this 

stage of the tr.ml aa to tbe FJ:aDklia police 

ofiice:s • p1:o:edunl. '.rba questtaaa are vbat tha 

defeadaDt cU.c.t. :r.a it wilful. delihemca. 8Dd 

~-dit:a:tedf What tbe police officers 1D Fraaklin. 1 
I 

4o clo DOt !lave aay pftlbat:ive value as to tba'l: iaaue 

..rm .comrr: 1 ch!Dk whac you're taltdas 

~. Ml:. Woaclwari., ay be relavalt if we bave a 

aecaad staae of th1a trial, but 1 daa.'t tbiak i~'• 
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A. D. Bain, Jr. - Crosa 226 

relevant: CD tbe guilt or !mlocenca sage. 

Go ahead. I will allow you to say anythillg i 

else you want: t:o say. 

MI.. WOOlllARD: I Ulldeutalld your r:ulq. 

niB COIJKr: I'm goiDg to auataia the 

objecdaa 8Dcl DoCe your excepciaD. in the ncocd. 

Mil. WOcmwABD: Please, Judge. 

MI.. SAVAGE: Before the jmy CCID!S back, 

I 

may we have a recess 'l 

1 TBB COU1U': We baw beell •~ it abaac a hour . 

Mil. WOODWARD: Your Jtmar, if we might: have 

a manaac jast: oa the aa.. pomc. 

TBI CXJUaT: All rlsh't~ sh. 

MR. WClODRAID: Your ~bam: • we bave a witueaa 

who ia aupposacl to c-. 'today. r.a light of t:be 

rul ins which yau bave aada, w, of course, would 

like to offer his teat:imcny, but I see no reason 

f~ him to appear ad make a leasthy tl:ip amce you 

haw iadkatad yaa will ~ allow us to 1D~oduce 

e'ridea.ce of. the aa tuft wbich we •aa.sht: to elici: 

CbJ:ausb cac =aea=cammat:ica of Mr:. Bam. 

I 

!!IB ·COUIC.r: Who la t:bat w!t:Desa, ~. v·~twm~ 

Mil. WOODWARD: That is Cb!ef O'Brlen. 

Pnaklm Po11.ce DepUblen&. 

DE ccma: All rigbe, sir. 
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A. D. Bain, J:. - Cross 22.7 

MR. GBIZZAID: Is he here? 

MR. WOODWARD: No. '.rbe arranpment liGS. he 

was supposed to be here aboae 3 o'clock thia 

I aft:emoca aad we tb:sugha: we might DGed him. I 

MR.. GalZZARD: I doD • t know. We wUl need 1 

to check tba.c. J 

THE cam:t: Let's take a sbart: recess. I 

('.rba Court rec:aaaocl at 10:45 a.m. The Cour:t: J 

recaaveQed at 10:48 a.m.) 

(!he jta:y was recalled to the courtrocm, and 

the follawfag oceuned in the preaeace of the Jw:r-1. 
'lBB CCIJRr: .All nghe, air. 

I 

14 BY Ill. WCODWABD: 

15 Q 

16 m PJ:anklm, were 1GU dressed aa ,au aze aaw? 

17 

18 

20 

21 

23 

24 

25 a.ow? 

A 

Q 

Q 

A 

Q 

Yes, sir. 

Yea. sl2:. 

Aad the wapa11 1fl1ch ya.t bad ws on year 

Sam side I'm waring ~ aaw. My right side. 

.Aad you had a pist:a1 iD a holster aa yaa do 
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A. D. Baia., Jr. - Cross 228 

1 A Yes, air. 

2 Q And c!oes that have a snap which goes ewer 

3 tbe pistol? 

4 A Yes, at:. 

5 Q Was the pistol ill tba holster? 

6 A 

i Q Was the soap closed? 

8 A Yes, sir. 

9 I Q Yau lave indicated tbat after you got 1na1de 

10 the atm:e tbat tbell tba sbotgtm •• pushed against: you oz: 

11 pusbetl near 101.1'1 

12 A Yes. a.tz. 

13 Q And tam you WDt to the cente~ of tbe stan~ 

14 apprafmate17''l Appr:cadllatel,. tba cerater of the a1:01:et I 
15 A Yea, ai:. I 

16 Q "= aac1 the defeadaa1: both 'Nillked there 1 1 

17 A 

18 Q And then yaa removed the pi:Jtol tbeze anct, 

19 I beliew JCt1 1Ddicated. laid it ia the center of the flam:? 

20 A I laW it :ishC beslda 118 an the flcor. 

21 

22 

Q 

A 

Aa.4 1im:a cJ1d ,au 10 then'Z 

&a pobted the gua toe lrd tbG back of the 

23 aeon. I aakad him f.f tbat'a wbere he W~Dted me to go aDd be 

24 DOdded aacl ctat:•s when 1 wat:. 

25 Q And you did go to the back of the a tore 'l 
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I 
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11 

12 

13 

A. D. Bain, Jr. - Cross 229 

A Yes, sir. 

Q Whe&t you get to tbe back of the s~are, did 

ycu then tum arattnd, facmg frcm the back of the stare 

tollarcl the froac of tbe a 'toft 2 

A Ro. I waa st:aDd:!Ds ia thl alle,.ay of where 1 

i 
tba workheDCh/caahJar uea vas aad I was obserring that a:ea. 1 

Q Tbare :ls aa cpen area that. you c8D •lk from 
I 

the fraac to tba back of the ato:re t:hesl, 1s tt:en not:'l ! 

A Yes, sir. 

Q Aa.ct you wue a taad!Aa in the opening there 

goiq m t~ tbe back? 

A Yes. sir. 

14 the defeMaae bad the p!atol m his han4f 

15 A 

16 to the back of tbe st:ca:e, tba pistol ws in his pamta pocket. 
I 

17 Well• wlare aa be when be,.. e.zamiaing the Q 

18 pistol! 

19 A 

20 Q 

21 A Yu, sf:l:. 

22 Q Aa.d haw close ,.. he to you then'l 

23 A Let:'s see. 

24 Q 

25 A I waaa' t: m the worfc area wbel:l be .a 
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4 

5 

6 

7 

I 

8 I 
! 

9 i 
I 

10 1 

111 
12 

13 

14 

15 

A. D. !am. Jr. - Cross 230 

examf.a!ng the weapoa. At t:bac t:U., I tea over at the left 

side, back wall at t:hat thne. 

Q In tbe sequence of e-vents as they occ:urred : 
l 

whea he esam!Ded tbe weapGD, you bad him in yot:Jr full view at! 

A 

Q Did it not appear to you that be was 

uafam1llar with tha weapoa? 

A Be waa ezamitrl.ag it:. I would say yes. 

Q Be .. cumfag it ave~: m his bands , 

et: cetera? 

A Yea. air. 

Q 

A 

Q 

Yes, air. 

I 

I 
! 

16 dlta weapon at you? 

17 A Bo. sir. 

18 Q 

19 =~ off the alam1 

20 A 

21 the back of t:he sCcl:e. 

22 Q 
! 

ADc1 Mr. Smith weat t.o when tbe ala:m buttaa ' 

23 

24 A Yea. 

25 Q 'lhen wm:e ao bells = buzzers or anyth:f.ng 
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231 

1 rinsing 1D the scare that stopped wbm Mr. Smith touched the l 

3 

4 

s thea go? 

6 

7 

Q 

Q 

No, sir. 

Once *· Smith bad c1aa.e tbat. where did be 

Who do ycu 1DIIII1 by wban 41d be go'l 

Mear.&in·a ~.. Smith. Cbce he lad cut tbe 

8 alanl off • when did be go then 1 

9 I 
A Aftra be cut: the ala= off. tbac·•a wben tha 

I 

I o defendaat: tolcl him tha~ be 18Dted the jewelzy out: of the 

II showcase OA em ri.ghe,..baDcl aide of dle stoze. 

12 Q Did the defeadaat actually speak at thaC 

I3 tmet 

14 

15 tbat1s wbaa Ia ataxtecl to talk. 

16 

17 

18 

20 

Q 

A 

Q 

21 of the jewelzy cGUDter. Be c:asa cbG taward the back of the 

22 counter • azoamd !& ~ to wbeft tbe war:k uea ,.. and then tt.:e 

23 aCIDewbare be t=Dacl off- the alm:m. Be did wbac be waa 

24 ezacCly told and wea.C back a:OUEMI the jewe1z7· counter aad. ba 

25 staz"ted cleariq the abelf off. 
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A. D. Bain, Jr. - Crass 232 

1 
--------------------------------------------~~ 

Started removing jewelry? Q 

A 2 Yes, au. 
3 Q 

4 M1:. Smith, 1JI.SD' t ~t 

5 

6 

7 

8 there. 
i 

9 I 
I 

10 

11 

12 

A 

Q 

A 

Q 

A 

Q 

A 

I believe so; J&St slr. 

And you bave fadkated that a afzett sOUDdecl! 

I believe I beard one wben l was st:aa.diag 

You beard a ai:ea, cl1da'c you. ltr:. Daia.'l 

(Witaeas DOdcl!q head affimat:!:valy.) 

And where waa tba defe.Ddanc then 'l 

Ba was acUl 1D. the work eea. ll1gbt: •~ tbe 

13 opa1Dg area of the WCD:'k uea. 

14 Q Befaze the shea aaaade.d. did it appear to 

15 you tba~ ha,.. teavma -- going out! 

16 A llo1 atr. 

17 Q It did not. 

19 A 

2o 
1 
he saw ay IIIIGh polka cc Jaa:d an:y DJGre, · be 1188 so1ag ~ 

21 start killing. 

22 

23 

24 

25 

Q 

A 

Q 

A 

Dida1t: he say tblc before tbe sireD souaded7 

After tt. si:eA sounded? 

Yes, sir. 
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10 

II 

12 

13 

14 

15 

16 

.3 17 

18 

19 

20 

21 

22 

23 

24 

25 

.\. D. lla:tn, Jr. - Cross 

Q .\nd tbea wbat did lte do? 

') -=-· -:· 
-...J.) 

.. ~ Be then came at.* -- a.s he waa walldDg GU.t. 

he vent: to almost: tbe centez- of the store and t.umed aDd 

fired at Ml:. Smith. 

Q Did he actually tam? 

A 

UGUD.d « 1f be taa just ccmiDg arot.md vben be was mking his 

t:um. 1 dcn't kDcw 1f he DBde a full tum or not. 

Q So he -.a then walking a•y from you? 

A Yes. air. 

Q To ct. side of hfat 

A To Ida left aide. 

Q You wn folla&d.Ds him. 1dJ:h your e,ea? 

A Yea, sir. 

t:ha shoe was flred at }JEt. Smith? 

A Yea, sf:'. 

Q Aftu the shot: wa fired a& Ml:. Smitb• did 
1 
I 

you tbea set. back oa ~ fee& allcl aaaaae hfm 111 c.rxrvaJ:SAtioa. 

A Yes, afz. 

Q Durlna tbe ecaversattca tbac you bad with .• 

Z believe ycu bmt testified tbat Mra. B'affaiD - Jtu:y. as ~ 
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A. D. Ba!n, Jr. - Cross 234 

1 called ber --- ~~:y Huffman and the other cuatomer in the 

2 stol:e wer:a tben going out the frcnt door? 

3 A 

4 I Q 

6 A Yes, sir. 

7 Q Be cculd have shot the custcuer, couldn • c be 

8 Mr. Bain? 

9 A 

10 Q And at any time during the accuzr:eu.ce of thi$ 

11 event, he cculd law shot you? 

12 

13 

14 

IS 

A 

Q 

A 

Q 

Yu, ab:. 

Be coald have shot: Ml:a. Cosby~ coulda't ha? 

Yea, au. 

16 froac of the atot:e wbem Mrs. Huffman and tbe ethel: customer 

17 were leaving the at«e, dicl he ~D t:m:D back tc:aari yauf 

18 

19 pills Clll Gil tbe other side, at all t:l•• be bat ehe aho1:pa 

20 an .. allCI thea ba tu:ned back after they hacl soae ouc ct. 

21 ~ back to me aa I tallced to him. 

22 Q 

I 

23 said aaaethiq to b1m aDd be thea tumecl back and looked at 

24 yea! 

25 A Yes, sir. J 
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25 

I 
I 

A. D. Bam, Jr. - Cross 235 

Q wt-.en be looked back. at you, what statemet* 

d1d he make to ycu? 

A 

squealer. 11 

Q 

counter as ycu. bava desuibed ad fim the two ahoca? 

A Yes, sir. Bl leaned over and fired. 

Q I beliew you have indicated tbat. tbey were 

in zapid aucceaaio!l? 

A 

Q 

A 

Q 

A 

Yes. air. 

~a d14 be walk back ~oearcl you? 

Ba •lkecl tOt ~~ the back of tbe scare, a~ 

which time 1 was tdncl of oU a 11td.e bi% to the comer of 

the cGUDtes: • and as 8GCIII aa ba got eo the back of the c:ouzater 

there 1 aamethf.ua juat told • to so ahead and p:ab him aDd I 

mde a jump ac: him f« bof:h _.,.. aa.d pilmed him up apiDat: 

the wall. 

Q 

A 

Q 

Yes, sir. 

eaterecl tba store uacu tbe t:1me t:hat he took yt~~: piaeol, ba 
I 

had the ahotgua 7 I 
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A 

Q 

A. D. Bam~ 3r. - eroaa 23:$ 

~a.a~. I 

And anee be took your pistol cr pkked it up1 

3 
I 

off tba floor, he then bad ebe shof:&UQ in one band or one a:ta! 

4 
I 

I 
Yes• air. I 

Aa.d wbm you subdue4 him, he SCUl had both ! 

5 

Q 6 

7 

8 A Yea,. sir. 
I 

9 I 

10 after this iDcident bad accur.red. the1:e tGII!2:8 numerous pollt:e 

11 officexa, were there nat? 

12 

13 

14 

15 

16 

17 

18 

A 

Q 

A 

Q 

A 

Q 

A 

Yes, sir. 

I cku 1 t: recall. I d1dD t t look UO\md. 

WeU, dida 1 t you see Mr. Poole there? 

Yes, sir .. 

And other officers then Alao, 1f yea recall 

The 01\ly GDetl 1 rasradJer are .Jeff and 

19 Officu Poole. lwaa jusC zelJeved to aee him. 

20 Q %hat • a .Jeff Bal:DfiS of Saaltfenptaa Cauaty 

21 Slm:Uf'a offka. WIUI 1t aott 

22 A 

23 Q 

24 t:beze! 

25 A 

Yea. 

l'o, a!%. 
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237 

1 Q You did not call them and notify them, did 

2 you? 

3 A No, sir. 

4 Q 

5 

I 
6 , clof.Ds, you prewnted tba s:cbbery be=a completed, dida't: ,.au? I 

7 ! MI. GRIZZARD: 1 abject, Your 11Dnar. Tr~'s 

8 

9 I 
i 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

21 

totally impt:oper. 

TlE COUZ!: J~ll right. sir. Do yea want to 

be heud on that, gentlemen? 

MR.. WOOIJiUlD t I'm merely asld.Dg b1m whetber 

be a tappecl 1&. I !ataw the answer 1s obv1oua • Your 

TBB amtr: WaU. I thiak the 11DS11er 1s 

obviaua tbat: he stopped wba~ ,... goiDg m. 

)S. llOOIIiABD: Yes* air. 'lbat: 'a all I'm 

as!dng. 

!BE CCJll'.l1': AU rt&ht, sir. 

Q 

23 M:. Ba!n, at: any time durifta tbo c.ota:se of 

24 tb1a incidellc as you have descrlbec! for us.. 1I8m you a.tte of 

25 anycae else behtg !molved with the defendant? 
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A. D. Bam, Jr. -Crass 

1 I lto, sir. 

2 Q A coafederat.e of any type 1 

3 

4 Q 

5 vehicle at the front of the store? 

6 A I didn't bave any knowlec!;e of cae. 

7 Q And no cae else to your knowledge 'W8a 

s imtolved with h1m in any ttay7 

9 

10 

11 

12 

A 

Q 

A 

Q 

I dcn 1 t know. I couldn't answer that. 

Jus~ to your knowledge. 

I dan'~ Icaaw. 

All rtaht. Excuse me. 

238 

13 •m. VQ)DWARD: ~t~:. Jam, thank you very ar.c 

14 

15 

16 

11 BY Hl. G1UZZA1tD: 

18 Q 

19 Smftll wet:e &OiD& out the door. you iadicabld m year 

20 teaC1aaly tba& the defeadaat: looked ac them. Did he tuna and 

21 look ac thea OJ: did he jua1: alaace bill bead u tbamt 

22 

23 Sbaqta pomted a~ mad the pistol pomted at the subject 

24 aoiDa .. tbe door. 

25 MR. GRlZZABD: AU ~. ~t•s aU. 
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239 

Tbaakyou. I 

J.i&. WC)(!)WARD: Timnk you •. Mr. natn. I have l 

I 
Dig !. POOLE.. called as a witness ca. behalf of tba I 

C.ahiJOiaeaealth. hav1Dg been. first duly SWOJ:Il• was ezamimd aDd 

tesC1f1ed aa foUaws: 

i 

16 Br MR. Qf17%AID: 

17 Q 

18 addr:eaa &ad your occupa.Cicxl, ple.ase, air. 

19 A Se:aeaac Dick B. Poole. My adctftas is us 
20 Bzaaclall La!'le• J'nuklia. VfzalDfa. 8Dcl Ita a pollee offker ca I 

21 the PoUce De~t ill t:ba City of FzaDlclia, Virginia. 

22 

23 

24 

Q 

A 

Q 

I was. 

2s go to Smidt J'ewele1:s iu the Cley of F:aaklJa? 
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D. E. Poole - Diraet 

1 I A I did. 

2 Q What time did you arrive there, sir? 

3 A ! thin!( it was probably just about 

4 11 o'cl.cck or a few minutes tbm:eafter. 

5 Q Wbat did yoa do when yoa goe to Smith 

6 

7 A I parked my police vehicle some 50 to 75 

8 feet away f:CII the entrance to Smith Jewelry and I took t:be 
I 

9 I shotgtm out of tbe holster iD the police car and stayed at 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the outside ca the west -- east side of the building oa the 

frmt: door. 

Q So wbf.la ycu were outside of tbe st01.'8, clid 

you bear any sb.ob at au. sb:t 

A I heud fas1: shoes. 

Q After the foa:th shot that yaa heard• how 

lens .a tt before 10\1 got: fnto the st:Oft'l 

A I waa1ci say appzaxla-cely a mimtte, minute 

aacl a half after tbe f(arth shoe. 

Q Vbm yaa ~red 'the stoh, Serpaat: Poole • 

what: did you obaene at tbat. tim t 

A When I er&cered tba st:on, Officu BaiD was 

staad!Dg over a p&maGil with his pistol pof:D.tecl at him. 

Q All right. What did ,.a do ac dat time? 

A 

Q 

I baadcuffed the subject and -­

Did you mow the subject? 

Donn, Graham &. J\ssociales 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH. VIRGINIA 

~-~ 268 



I 

2 

3 

4 

5 

6 

A 

Q 

A 

Q 

A 

Q 

D. E. Poole • Direc~ 

I ditl. 

.And who was the subjec~? 

Willie Llo7d turner. 

Is that the defeadaat: in this case? 

7 bad balldcuffed t:he subject. wbat 41d you do next, sir? 

241 

8 I turned h1m ove~ to the Deputy Sheriff t:o 

9 : bave him t:o take him to the pollee statiaA and then 

10 Ml:a. &Jf&aa was tbare and I wene out to pt be1' so we ca&tl&i 

II Sec:ul8 Che stoJ:e. I fCUDd be~ ad we s~ecl tba store, and 

12 than I tamed ba: csvu to Elizabeth ke!.t:., which 1riU -- I saw 

13 1D tbe uea. 

14 Q 

16 Yaa. lobody elae was in tbe sto:e and I 

I 7 locked 1t wf.~hout: t:Gaching anything. 

18 Q All r1aht. waa 11:. Smitb ·~ iD tba stoze 

19 whea ,at fuse .sot: tbero'l 

20 

21 

22 remov'ed? 

23 

24 

2s removed? 

A 

Q 

A 

Q 
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D. E. Poole - Dt:reet 242 

1 I Yes. 
I i 

2 l 

A 

Q .-\nd was tbe stozoe secured after be bad left? i 

3 I 

4 

5 I 
6 i 

I 
7 I 

s I 
I 

9 I 

10 

11 

12 

13 

14 

15 

A The store was secured after be bad left; 

Q And ever,thiaa at tbat: time was the •Y it 

•s wben yea elltered1 

A Yes, sir. 

Q All right. sfr. Sergeaat: Poole. after you 

had left the store, wbe%e did you go, sir1 

Q 

A 

Officer Dain. 

Q 

I went t:o tbe poUee statia:l. 

And who did you see at the pol1ce station? 

I saw Willie Lloyd Tw:Der. lit was at t:be 

16 Caii&al11e41th's Exhibit ~ 1,. ad ask you if you hacl 

17 occasiaft aa ttas: day to see t!at abaCa=? 

18 

19 

20 

A 

Q 

A 

Yea. 

Where did you see ief 

Offke¥ Bam s;a-.e it to 1111 8llcl Chet:e vera 

21 two sballa out of t:be SUD aDd Detective Eubanks aad myself .-

22 then lBII8 a third sbaU in the sara and Detect:iva Eubaalca bel 

23 myself 1tere fa the coafinea of the Ueul:aaar&c's office, which 

24 is a~'1118btly aa etatd:-by-six :oam. We took the shell out 

25 of the gu11 aad I turned fJ: directly aver to Detective Eubaaka. 
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I 

2 

3 

Q 

A 

Q 

D. E. Poole • Direct 

Officer Ba1rl took f.t from. lWn? 

Yes. air • took it :&:011 hm. 

I show you. this service revolver marked 

4 1 0 meaareal.th' a Exhibit 4 and ask yoa 1£ you bave ever seen 
I 

5 tha~ befant 

6 I A I bave seen the ;ua. I think that's 

7 j Mr.. - :U:: 1s Off :leer Ba1n • • sen1ce revolver and tbat: ,.. 
i 

s giwu frcm Bata directly to Detcct:ive Eubanks. 

9 

10 

11 

Q 

A 

Q 

ID yom: presence 1 

Ia 1111 pnseace. ,.. • 

Raw many shells ~ shotaun abeUa were at 

12 the police statiaa.? 

13 A Three. 

243 

14 Q AU ~tgbe. sfz. After yea bad heeD b the 

15 I poUce atat.icn aad ..... viCh Detec~i,. !)abaDks aad Offker Bam 
I 

16 sir. did ,au bava ay dutie.a as regards to the store 8DG the 

11 jewlzT that w.a a~ the a1:or:e,. airt 

18 

19 

20 

21 

A 

Q 

A 'lbe stare was st'ill seem:ed at that ci=e. 

22 Ve 1111DC to the at:om and SoC the jewlzT, the rings and stuff• 

23 and can!ec! them to the SCN:tthbaptaa Cacmty Baak. 

24 Q 

25 you ncall? 
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D. E. Poole - Direct 

1 A 

2 where tbe -- right back of the cash regia tet:. 

3 Q 

4 A 

5 Q 

6 recall'l 

7 A 

8 Q 

10 A 

12 Q 

13 your preaeace'l 

14 

15 Q 

And ~re t:bay loose or were they in -­

They wre 1D bags. 

Wbac type of bap wrc tbey m.. if ycu 

I can't say. 

.. \11 right. What did you do with tbe items 

n.re were sa. pbotogmpbs takran. 

1 abov ycu Ccmtucawealth's Exhibit 5, 

16 Sergea.D~ Poole. and ask ,.ca if you have ewr seen that befant 

Ii sirt 

18 Yes , s 1:. We !lrventm:iad :l.t. Office% 

20 Q 

21 the last pap aDd i1: show Baley. was that also iaveDCorted? 

22 

24 

25 

A 

Q 

A 

'fhat vas also hweDbn:ied aDd put ia. the 

You all wen tageeber? 

Ye were together. 
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D. E. Poole • Direct 24S 

1 q Sel:pSl\t: Poole, 1 shaw you this p~aph 

2 

! 

3 1 tascw what it represeata 1 
I 

4 I A 'l'hf.a ... t:.alcell art the desk of the 

5 Southampecm Ccaaty BllDk. It's Cba rinp and ~f that ..ma 

6 takeD 1D che jewelxy aem:e. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Mil. G&JZZAP.D: May !% please the Court. 

C«Rtu«twalth would offu into evidence a phatogzaph 

of the rmgs as Ccm1aawealtht s Exhibit Humber 14. 

MR. WCODWABD: Yom: Bl.aor • we have no 

objectiaQ to that so 1caa aa tt•a stipulated tbat 

they m:e ahawsl t:beft f« puzpoaea of pbotop:a.phma 

of thea for f.dellelftcat:toa. 

)ll. Gll'ZZARD: JUd&e- I'm patdng it iD. to 

show -- they are placed ora a table to pbotopapb 

Cbaa fc ldesltUf.cacioa. 2bese are tbe aaes 1D the 
I 

17 bas drat: tw.w beea cazrl.ed co the bank. I 

18 MR. iOOIIlAlm: That' a fina. 

19 %JB QIJICr: All rial*. 

20 ()lldcad ia evidence by the C:lult aa 

21 

22 

23 BY lB. GRIZZABD: 

24 Q 

25 Hr. Poole, &ad wen preaem: when Cbaf: pboeogmph 1118 taken. 
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1 I 
I 

2 l 

3 I 
4 ! 

I 
5 

6 

7 

8 

D. E. Poole - Direct: 

you never bad anythJAg else to do 1Jith the jewelry or the 

money! 

Mr. Woodwa:d. 

9 BY MR. WCOIIIARD: 

246 

10 Q Mr. Poole. tba call to which you responded 

11 at Smith Jewelers there in Frankl1n was what type of call t 

12 A It: was a call that the burglar ala:s:m had 

13 beea SOUDded. We received a eall first tbac it vas Brady's 

14 JewelJ:y Box and then the call was 1aed:1ataly cbanged to 

15 S~h .Jewelen. 

16 

17 

18 

20 

Q 

A 

Q 

You got a call that: tbe allmn was on7 

Yea, s 1:. The burglar alaza wu on. 

D!da • t you gee a call that: ,there •s a 

!he first: call I nceived .u tba~ the 

21 b=sJ.ar alaxm ,.. off. 

22 

23 

24 

25 

Q 

A 

Q 

A 

Yaa dldll't respond to Chat, did yout 

Yell, air. 

You did? 

Yes, air. 
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D. E. Poole - Cross 247 

1 Q Then the second call was the robbery in 

2 progress? 

3 A Yes, sir. 

I 
Q And that was broadcast over the radio system 4 

I for 5 Franklin and Southampton County, wasn't it? 
I 

6 
I 
I A No, sir, that -- the call came from Officer 

7 Bain's police cruiser that ~otas parked in -- not in front of 

8 the store, but to the west of the store just a wee bit .. 

9 Q Somebody made a call over that radio then? 

10 A Yes. 

11 Q And you responded to that? 

12 A I was responding to the original call when I 

13 got that one. 

14 Q And other officers responded also, did they 

IS not? 

16 A Yes, sir. Other officers responded, but how 

17 they got the call, I do not know. 

18 Q They were there with you? 

19 A Lieutenant Breit and myself arrived at the 

20 same time. 

21 Q Jeff Barnes from Southampton County Sheriff'~ 

22 Department arrived also, did he not? 

23 A 

24 Q 

25 shots, Mr. Poole? 

I think it was just a little bit later. 

I believe you have indicated you heard four 
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D. E. Poole - Cress 248 

~ I 
3 I 

A Yes. 

~ t«XlDWABD: 'lbat • s all I have. thank yea 

4 I 

5 I 
I 

I 
6 I BY MR. GRIZZARD 1 

7 Q Is the caU t:bat yau received frcm Office% 

8 BaiD 'a pollee cruiser -- ue you fam:Ui.a% with Officer Bain' s 

9 wi.ce? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Yea, si:. It: •• ~ Officer Bain. 

1&. GRIZZABD: :hac's aU. thaak )'OU. 

MR. WOtJllaBD: I have aa fm:tber questims., 

Tbmk yea. Mr. Poole. 

~- CtllJZr: All right. 

MI.. CBJZZAID: Detective Disa:l. 
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