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VIRGINIA: 

IN THE CIRCUIT COURT OF THE COUNTY OF STAFFORD 

BOARD OF SUPERVISORS OF STAFFORD COUNTY 
STAFFORD, VIRGINIA 22554, 

Plaintiff 

vs. 

SAFECO·INSURANCE COMPANY OF AMERICA 
SAFECO PLAZA 
SEATTLE, WASHINGTON 98185 

SERVE: Edward R. Parker 
551~ Staples Mill Road 
Richmond, Virginia 23228 

Defendant 

MOTION FOR JUDGMENT 

. . . AT LAW . 
: NO. . . . • 

• . . . 
• . 
. . 
: 

TO: THE HONORABLE JUDGES OF THE CIRCUIT COURT OF STAFFORD 
COUNTY I VIRGINIA 

The Board o·f Supervisors of Stafford., Virginia, by its 

counsel, hereby moves for judgment against Defendant, Safeco 

Insurance Company of America and· as grounds therefore states: 

1. Plaintiff is the duly constituted Board of Supervisors of 

Stafford County, Virginia, with principal offices at 

Stafford, Virginia. 

2. Defendant, Safeco Insurance Company of America (hereinafter 

Safeco) is a- corporation organized under the laws of· the 

.·····State of Washington, with principal offices in Seattle, 

Washington. 

COUNT I 

This is an action on bond in favor of Plaintiff posted by 

Crows Nest Harbour, a Virginia par~~ership (hereinafter 

Crows Nest) as Principal, and Safeco, as Surety. 

I 
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4. 

s. 
6. 

7. 

8. 

On. or about October 2, 1973, Crows Nest· as Principal, by its 

authorized agent, and Safeco as Surety and by its authorized I 
agent, for a valuable consideration, executed a Bond in favor. I 
of Plaintiff. A copy of said Bond is attached as Exhibit "A". 

Crows Nest intended for Plaintiff to rely upon said Bond. 

Safeco .intended for Plaintiff to rely upon said Bond. 

Plaintiff relied upon said Bond. 

All conditions precedent to the duty of Safeco to perfor.m 

have occurred. 

9. Plaintiff has demanded performance from Safeco. 

10. Safeco has refused to perfor.m. 

Ill. By reason of the foregoing facts, Safeco owes Plaintiff the 

sum of $311,254.00. 

12. Plaintiff re-alleqes paragraphs 1, 2 and 3 as though set forth 

again in full. COUNT II 
13. On or about October 2, 1973, Crows Nest, as principal, by its 

authorized agent, for a valuable consideration, executed a 

Bond in favor of Plaintiff.. A copy of said Bond is attached 

as Exhibit "B n·. 

14. Plaintiff re-alleqes paragraph 5 through 10 as though set 

forth again in full. 

15. By reason of the foregoing facts, Safeco owes Plaintiff the 

sum of $410,9~9.00. 

COUNT III 

16. Plaintiff re-alleqes paragraphs 1, 2 and 3 as though set forth 

again in full. 

17. On or about October 2, 1973, Crows Nest, as Principal, by its 

2 



authorized agent, and Safeco, as Surety and by its authorized 

aqnet, for a valuable consideration, executed a Bond in favor 

of Plaintiff. A copy of said Bond is attached as Exhibit. "C". 

8. 

9. 

Plaintiff re-alleges paragraph 5 through 10 as_thouqh set forl 

again in full. 

By reason of the foregoing facts, Safeco owes Plaintiff the 

sum of $373,041.00. . . 
COUNT IV· 

20. Plaintiff re-alleges paragraphs 1, 2 and 3 as though set 

forth again in full. 

21. On or about October 2, 1973, Crows· Nest, as Principal, by 

its authorized agent, for a valuable consideration, executed 

a Bond in favor of Plaintiff. A copy of said Bond is attached 

as Exhibit "D". 

22. Plaintiff re-alleqes paragraph 5 through 10 as though set 

forth again in full. 

23. By reason of the foregoing facts·, Safeco owes Plaintiff the 

sum of $192,248.00. 

WHEREFORE, the Plaintiff demands judgment be rendered. against 

Safeco, with interest from October 2, 1975, and costs of this 

action and attorney's fees, in the following amounts: 

COUNT I 
COUNT· II -
COUNT. In -
COUNT IV -

$311,254.00 
$410,949.00 
$373,041.00 
$192,248.00 

BOARD OF SUPERv~SORS OF 
STAFFORD COUNTY, VIRGINIA 

~:/ / #./ ,·~ / ~ /' .. 
BY : /( /1(./::.t:/:1'!'1.,,~1 ,.:(.r . .<~ ~-./_,.., 

Of Counsel 
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William H. Harris 
County Attorney 
Sta£ford County 
809 ·william Street 
Fredericksburg, Virginia 

22401 



ATrACHMENT A - Bond 

AlTACHMENT B - Bond 

A'ITACHMENT C - Bond 

AlTACHMENT D - Bond 

PRINTERS NOTE: 

'!he above mentioned Attachments are the same as Plaintiff' s 

Exhibits Numbered 1, 2, 3 and 4. Said exhibits may be found 

on pages 9 thru 24 of the Exhibit Volume. 
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I. 

ANSWER &~D GROUNDS OF. DEFENSE 
OF SAFECO INSURANCE COMPANY OF AMERICA 

TO: THE HONORABLE JUDGES OF THE CIRCUIT COURT OF STAFFORD 
COUNTY, VIRGINIA 

Comes now defendant Safeco Insurance Company of 

America, by its counsel, and for its answer and grounds of 

defense to the Motion for Judgment filed herein by the 

Board of Supervisors of Stafford County alleges as follows: 

1. 

FIRST DEFENSE 

In response to the numbered paragraphs of the Motion for 

Judgment herein, this Defendant admits the allegations of 

paragraphs 1 through 4, states that it is without infor­

mation or knowledge permitting it to admit or deny para­

graph 5 and therefore denies the said paragraph, admits 

the allegations of paragraph 6, states that it is without 

information or knowledge permitting it to admit or deny 

paragraph 7 and therefore denies the said paragraph, denies 

the allegations of paragraph 8, admits the allegations of 

paragraphs 9, denies the allegations of paragraphs 10 and 

11 and admits the allegations of paragraph 12. 

SECOND DEFENSE 

2. By way of further defense, Defendant asserts that the 

bonds here in question are performance bonds within the 

meaning of Section ll-23 of the Code of Virginia (1950) 

(as amended) and that the present action cannot be main-

6 



tained and is barred since it was not timely filed with-

in the limits specified by the said Section 11-23. 

THIRD DEFENSE 

3. By way of further .defense, Defendant asserts that the 

I 4. 

It 
II ,, 
li ,, 
li 
•' .. 
ii 
ij 
II 

s. 

bonds here in question, upon which Plaintiff's claim is 

based, require the payment. of funds by Defendant only to 

complete the construction of certain specified improve-

ments and utilities. The improvements and utilities in 

question have not been begun. Accordingly, there has 

been a failure of condition precedent to the bond con-

tract herein and no liability can exist on the part of 

Defendant until such time as Plaintiff shows that the 

work in question has been completed. 

FOURTH DEFENSE 

By way of further defense, Defendant asserts that there 

was a want and failure of consideration for the obliga-

tion of Defendant on the bonds in question.herein and 

that Defendant therefore cannot be held liable to Plain-

tiff on the basis of the said bonds. 

FIFTH DEFENSE 

By way of further defense, Defendant asserts that, by 

reason of lack of funds, no work was ever commenced by 

Defendant's principal, Crow•s Nest Barbour, on the im­

provements and utilities covered by the bond contracts 



herein. There is presently no work being done on such 

utilities and improvements and no prospect of such work 

ever being done. The full .Penal sum of the bonds, more­

over, would not pay for the costs of all improvements to 

which such sum must be devoted. Since the work in ques­

tion has not and will not be done, and since the bonds at 

issue here are restricted to the specified improvements 

and u.tilities on which work is neither being done nor is 

contemplated, the contract is impossible of performance 

and the surety is discharged. 

SIXTH DEFENSE 

6. By way of further defense, Defendant asserts that the 

8 

parties to the bond contracts here in question contem­

plated that any sums paid pursuant to such bonds would 

be so paid only to defray damages to Plaintiff from the 

costs incurred by it in the building and completion of 

the specified improvements and utilities covered by the 

bonds. Defendant further asserts that the construction 

of the improvements and utilities covered by the bon9s 

which are the subject of this suit has never taken place 

and will not take place. Accordingly, Plaintiff here-

in has incurred no costs and suffered no damages within 

the purview of the bonds here at issue. Any recovery 

by Plaintiff herein would therefore be contrary to the 

intentions of the parties and would amount to recovery 

of a forfeiture or penalty and would be void as against 
, 



the public policy of the Commonwealth of Virginia. 

SEVENTH DEFENSE 

7. By way of further defense, Defendant asserts that the 

bonds in question herein are performance bonds within 

the meaning of Section 11-23 of the Code of Virginia 

(1950) (as amended) and, as such, contemplate the payment 

of no sums pursuant to such bonds save and except to 

compensate Plaintiff for actual costs, expenses and damages 

incurred by Plaintiff in the completion of the improvements 

and utilities specified in such bonds. Since such improve­

ments and utilities have not been begun, and will not be 

begun or completed, Plaintiff has incurred no expenses, 

costs or damages which are cognizable under the bonds 

in question herein and no liability can attach to Defendant 

pursuant to such bonds. 

EIGHTH DEFENSE 

a. By way of further defense, Defendant asserts that any 

obligation of the Defendant on the bonds at issue here 

was intended by the parties to such bonds to be limited 

to cos-ts and expenses necessary to complete certain speci­

fied utilities and improvements. Any amounts paid by 

Defendant pursuant to such bonds must therefore be 

used solely for such improvements and utilities and 

I. may not be merged with any general funds of Plaintiff. 

9 



Since the improvements in question have never been be-

gun, and will not be undertaken, since the full penal 

sums of the bonds here at issue will not suffice to 

ouild the improvements and utilities to which such sums 

are limited, and since Plaintiff can point to no damages 

or costs incurred by reason of the failure to complete the 

specified improvements and utilities, Defendant is without 

obligation under the bonds in question because the purpose 

of the bond contracts here at issue cannot be served by 

payment of any sums under the bonds. 

NINTH DEFENSE 

9. By way of further defense, Defendant asserts that Plaintiff 

I 

-11.0 

has incurred no expenses and suffered no damages by reaso~ 

of failure to complete. the specified improvements and 

utilities to which Defendant's obligation on the bonds 

herein is restricted. The specified improvements and 

utilities have been neither begun nor completed and there 

is no prospect of such improvements and utilities bejng 

begun or completed. The penal sums of the bonds in ques­

tion must be used solely to construct the utilities and 

improvements to which they are explicitly limited and 

dedicated in such bonds, although such penal sums will 

not suffice to construct such utilities and improvements. 

Any recovery by Plaintiff on the bonds herein would thus 

constitute a windfall to Plaintiff, unjustly enriching 

Plaintiff, since there is no prospect of such amounts 

being used as required by the bond contract. 



TENTH DEFENSE 

10. By way of further defense, Defendant. asserts t~at Diversi­

fied Mortgage Investors (DMI), a Massachusetts business 

trust organized under the laws of the Commonwealth of 

Massachusetts and with offices in Coral Gables, Florida, 

and Burlington, Massachusetts, was the direct and proximate 

cause of any and all damage or loss for which this Defendant 

may be held liable. DMI is not before this Court; and, in 

its absence, Defendant cannot present an adequate de-

fense and will not be accorded relief to which it is en-

titled, all in violation of its rights to due .Process of 

law. Further, Defendant asserts that any sums for which 

it may ultimately be held liable on its bonds must be 

used to construct the improvements and utilities to 

which such sums are explicitly dedicated. Such utilities 

and improvements cannot be constructed without the partic­

ipation of DMI, which participation cannot be achieved 

unless the rights and liabilities of DMI are adjudicated 

by this Court. 

ELEVENTH DEFENSE 

11. By way of further defense, Defendant asserts that it is 
' 
entitled to be subrogated, upon payment of any sums under 

its bonds here in question, to all rights of Plaintiff, 

including lien rights, contractual rights, and other 

rights of.whatever nature. 

~1 



12. Any sums paid to Plaintiff by Defendant pursuant to its 

bonds here in question may be used by Plaintiff only in 

the construction of the utilities and improvements to 

which such sums are explicitly dedicated. To the extent 

any such payments by Defendant are used by Plaintiff, di­

rectly or indirectly, to construct such improvements and 

utilities, Plaintiff is entitled under Sections 15.1-239 

through 15.1-249.1 of the Code of Virginia (1950) (as 

amended) to levy taxes and assessments upon property 

owners abutting the land where such improvements.and 

utilities are constructed. Pursuant to Section 58-762 

of the Code of Virginia (1950) (as amended) such taxes 

and assessments would constitute priority liens upon the 

real estate. Defendant is entitled to be subrogated to 

Plaintiff's rights in regard to such taxes and assessments, 

any proceeds realized therefrom, any liens based thereon and 

any proceeds from such liens. 

TWELFTH DEFENSE 

13. By way of further defense, Defendant asserts that, in any 

event, it is not liable for attorney's fees or interest 

herein since its liability is specifically limited by the 

bond contracts here in question to the penal amounb speci­

fied in such bond contracts. 

12 



THIRTEENTH DEFENSE 

14. By way of further defense, Defendant asserts that Section 

8-353 of the Code of Virginia (1950) limits any liability 

of Defendant on its bonds herein to the amounts specified 

in such bond and that the limitation'specified by the said 

Section 8-353 was relied upon by Defendant when it entered 

the bond contracts at issue herein. Such limitation pro­

vided by the said Section 8-353 should therefore be 

applied herein as a matter of substantive right and in 

the interests of justice. 

FOURTEENTH DEFENSE 

15. Defendant admits the allegation of paragraph number 13 

of the Motion for Judgment herein. 

16. By way of answer and grounds of defense to paragraph 

14 of the Motion for Judgment herein, Defendant re-. 

alleges paragraphs 1 through 14 of this Answer and 

Grounds of Defense as if set forth again in full. 

17. By reason of the foregoing facts, Defendant denies para­

graph 15 of the Motion for Judgment herein. 

FIFTEENTH DEFENSE 

18. Defendant admits the allegations of paragraphs 16 and 

17 of the Motion for Judgment herein. 

19. By way of answer to paragraph 18 of the Motion for 

Judgment herein, Defendant re-a1leges paragraphs 1 

1.3 
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through 14 of this Answer and Grounds of Defense as 

if set forth again in full. 

20. By reason of the foregoing facts, Defendant denies the 

allegation of paragraph number 19 of the Motion for 

Judgment herein. 

SIXTEENTH DEFENSE 

1 

21. Defendant admits the allegations of paragraphs 20 and 

22. 

23. 

21 of the Motion for Judgment herein. 

By way of answer and grounds of defense to paragraph 

22 of the Motion for Judgment herein, Defendant re-

alleges paragraphs 1 through 14 of this Answer and 

Grounds of Defense as if set forth again in full. 

By reason of the foregoing facts, Defendant denies the 

allegation of paragraph number 23 of the Motion for 

Judgment. herein. 

WHEREFORE, having fully answered, Defendant Safeco 

Insurance Company of America prays as follows: 

1.4 

(1) That it be dismissed, with its costs herein 

expended; and 

(2} For such other relief as this Court may deem 

appropriate. 

SAFECO INSURANCE COMPANY OF AMERICA 

J / By--,.eOUI,lSel 
. ~ :_/' 
I \: 

'-



James v. Dolan, Esq. 
Jeffrey P. Moran, Esq. 
STEPTOE & JOHNSON 
1250 Connecticut Avenue, N.W. 
Washington, D.C. 20036 

John Bryson, Esq. 
P.O. Box 396 
133 Park Street, N.E. 
Vienna, Virginia 22180 

Counsel for Safeco Insurance Company of 
America 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing 

Answer and Grounds of Defense of Safeco Insurance Company 

of America was mailed first-class postage prepaid to 

William B. Barris~ Attorney for Plaintiff, 809 William 

Street, Frederickburg, Virginia 22401 this 19th day of 

October, 1977. 

1.5 
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This day came Board of Supervisors of Stafford County, by 

Counsel, and requested leave to amend the Motion for Judgment 

to make an allegation and a prayer· of relief for consequential 

damages·; 

WHEREAS, the Court is of the opinion that the Board of 

Supervisors shou~d be permitted to amend.their Motion for 

Judgment to include consequential damages and the Court is 

further of the opinion that the matter should be continued 

generally; 

Upon consideration whereof, this Court does hereby 

grant the plaintiff, Board of Supervisors of Stafford County, 

the right to amend tre Motion for Judgment to include 

consequential damages. Said. amendment to be mad~ within fourteen 

(14) days of the· date of entry of this Order, and the Defendant 

shall have twenty-one (21) days from the date the amended 

Motion for Judgment is filed to file the Defendant's answer, and 

this case is continued generally. 

I ask for this: 

::'l~~--t~:~-1 #~~·-::.:, 
W~lliam H. Harris, p. q. 

SeentV)\..-( c.~Ccf·? ~ rc ~7-:/PJ1 mV\._ 
· William M. Sokol, p. d. 

1.6 
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AMENDED MOTION FOR JUDGMENT 

TO: THE HONORABLE JUDGES OF THE CIRCUIT COURT OF STAFFORD 
COUNTY, VIRGINIA 

The Board of Supervisors of Stafford, Virginia, by its 

counsel, hereby moves for judgment against Defendant, Safeco 

Insurance Company of America and as gr9unds therefore states: 

1. Plaintiff is the duly constitute4 Board of: Supervisors 

of Stafford County, Virginia, with principal-offices at Stafford, 

Virginia. 

2. Defendant, Safeco Insurance Company of America (herein-

after Safeco) is a corporation organized under the laws of the 

State of Washington, with principal offices in Seattle, 

Washington. 

COUNT I 

3. This is an action on bond in favor of Plaintiff posted 

by Crows Nest Harbour, a Virginia partnership (hereinafter Crows 

Nest) as Principal, and Safeco, as Surety. 

4. On or about·· October 2, 1973, Crows Ne~t as Principal, by 

its authorized agent, and Safeco as Surety and by its authorized 

agent, for a valuable consideration, executed a Bond in favor of 

Plaintiff. A copy of said Bond is attached as Exhibit "A" to the 

Original Motion for Judgment and incorporated herein anc made a 

"' part hereof. 

5. 

Bond. 

6. 

Crows Nest intended for Plaintiff to rely upon said 

Safeco intended for Plaintiff to rely upon said Bond. 

Plaintiff relied upon said Bond. 7. 

8. All conditions precedent to the duty of Safeco to perform 

1.?. 



have occurred. 

9. Plaintiff has demanded performance from Safeco on June 

-· 21, 1976. 

10. Safeco has refused to perfor.m. 

11. By reason of the foregoinq facts, Safeco owes. Plaintiff 

the sum of $311,254.00. 

COUNT II 

12. Plain tiff re-alleges paragraphs 1, 2. ancl 3 as though set 

forth again in full •. 

13. On or about October 2, 1973, Crows Nest, as principal, 

by its authorized agent, for a valuable consideration, executed a 

Bond in favor of Plaintiff. A copy of said Bond is attached as 

Exhibit 11 B" is attached to the original Motion for Judgment and 

made a part hereof, incorporated herein. 

14. Plaintiff re-alleges paragraph 5 through 10 as though set 

forth again in full. 

15. By reason of the foregoing facts, Safeco owes Plaintiff 

the sum of $410,949.00. 

COUNT III 

16. Plaintiff re-alleges paragraphs 1, 2 and 3 as though set 

forth again in full. 

17. On or about October 2, 1973, Crows Nest, as Principal, 

by its authorized agent, and Safeco, as Surety and by its 

authorized agent, for a valuable consideration, executed a Bond 

in favor of Plaintiff. A copy of said Bond is attached as 

Exhibit "C", is attached to the original Motion for Judgment and 

incorporated herein and made a part hereof. 

1.8 



18. Plaintiff re-alleges paragraph 5 through 10 as though 

set forth again in full. 

19. By reason of the foregoing facts, Safeco owes Plaintiff 

the sum of $373,041.00. 

COUNT IV 

20. Plaintiff re-alleges paragraphs 1, 2 and 3 as though set 

forth again in fQ~l. 

21. On or about October 2, 1973, Crows Nest, as Principal, 

by its authorized agent, for a valuable consideration, executed 

a Bond in favor of Plaintiff. A copy of said Bond is attached 

as Exhibit "D", to the original Motion for Judgment and 

incorporated herein and made a part hereof. 

22. Plaintiff re~alleges paragraphs 5 through 10 as though 

set forth again in full~ 

23. By rea~on of the foregoing facts., Safeco owes Plaintiff 

the sum of $192,248.00. 

COUNT V 

24. On or about June, 1976, the cost of completing the 

bonded improvements identified in said bond exceeded the amount 

of bonds for Sections A, B, c & D of Crows Nest Harbour 

(hereinafter Project) • 

25. The cost of completing the bonded improvements was 

increasing due to inflation and unless the sums were paid it would 

be unlikely all or a portion of the bonded improvements could be 

completed for the sum of the bonds. 

26. The total monetary damages thet the Plaintiff wj.ll have 

suffered by reason of the Developer's failure to complete the 

oroject and Safeco's failure to perform its obligations undPr 

:19 



the said bond cannot be precisely determined until the project is 

completed. However, the engineering report of Safeco's 

engineering consultant, Surety Consul.tants, Inc., reflects the 

costs of completing the bonded improvements for Sections A, B, 

c and D exceeded the total amount due under the said bonds. As 

of March 28, 1979, the costs of the improvements covered by the 

subject bond are as follows: 

Amount Consequential 
of Estimated Cost Damages 

Section Bond of Im1:rovements Difference 

A $410,949 $1,629,830 $1,218,881 

B l.~l, 254 683,562 372,308 

c 192,248 378,789 186,541 

D 373,041 1,013,704 640,663 

TOTAL $1,287,492 $3,705,885 $2,418,393 

27. Safeco several times communicated either directly or by 

way of intermediaries to Plaintiff, since about July 1, 1976, 

Safeco will not agree to hire a contractor to complete the Project 

or pay the amount of the bonds. 

28. The facts and circumstances hereinbefore described in 

paragraphs 24 through 27 inclusive, of this Motion for Judgment 

have been known, or should have been known, to s·afeco, since 

July, 1976 or October 10, 1976, and they are known to Safeco now. 

29. Safeco knQwing the extent of its liabilities to Plaintiff 

under the Bond, has intentionally chosen to breach its obligations 

to Plaintiff under said bonds; and it has refused to make payment 

on the said bonds, in bad faith, fraudulently and maliciously, for 

purposes of obfuscating that clear liability which exists to 

Plaintiff and providing some pretext upon which it might rely to 

20 



excuse or justify its non-performance of such obligations to 

Plaintiff; while at the same time using the economic coercion 

extant upon Plaintiff in the facts and circumstances for purposes 

of coercing Plaintiff to agree to an unreasonable settlement of 

the valid claims Plaintiff possesses against Safeco. 

JO. The County suggested the following alternatives in an 

attempt to resolve Safeco's liability on the bonds: 

a. Development of the project on a reduced scale 

b. donating part of the land to the State for a 

park and having the State construct the access road. 

c. finding another developer who would be willing to 

complete the project and heving Safeco increase the amoun~ of 

the bond on the project. 

d. buy out the approximately 300 property o~~ers. who 

have purchased lots in Crows Nest Harbour at less than their actual cos 

None of the-alternatives were acceptable to Safeco for 

various reasons. 

31. Safeco's Counsel ,(at one time), Michael K. Wyatt, wrote 

on May 20, 1977 that "the cost to comple-te the improvements as 

originally specified is presently substantially in excess of the 

bond amounts. 11 

32. In furtherance of such intentional, wrongful and 

malicious plan, intention and/or scheme to delay payment on the 

bonds or avoid payment on the bonds altogether, Safeco have 

wrongfully claimed that there is no plan for the specific 

improvements and that Safeco has no liability to provide funds 

under its bonds; that Safeco can take no action toward the payment 

of .the bonds without DMI 1 s participation; that payment by Safeco 
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would provide no solution to the overall problem, since the cost 

to complete the imp~ovements as originally specified is presently 

substantially in excess of the bond amounts; that if the 

development, as originally conceived, will not actually be built, 

Safeco has no liability on its bonds; and that ownership of· the 

development had to be determined before Safeco would pay the bonds 

WHEREFORE, the Plaintiff demands judqment be rendered against 

Safeco, with interest from June 21, 1976 and costs of this action 

and attorney's fees, in the following amounts: 

Count I - $ 311,254.00 
Count II 410,949.00 
Count III 373,041.00 
Count IV 192,248.00 

Sub-TOTAL $1,287,492.00 

and compensatory damages in such an amount as this Court shall 

determine to be proper and legally recoverable against Safeco 

but in at least the following amounts: 

Section 

A 

B -
c 

D 

Sub-TOTAL 

TOTAL 

Amount of Consequential Damages 
as of March 28, 1979 · 

$1,218,881 

372, 30 8 

186,541 

640,663 

$2,418,393 

$3,705,885 

And such other and further relief as to this Court may seem 

just and proper in the circumstances, including but not limited 

to the right to amend the pleadings to conform with evidence 

produced ~t trial. 
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BOARD OF SUPERVISORS OF 
STAFFORD COUNTY, STAFFORD, VIRGINIA 

By ·MM-=~.., ~~ 

William H. Harris, p.q. 
County. Attorney 
Stafford County 
809 William Street 
Fredericksburg, Va. 22401 

Of Counsel 

CERTIFICATE 
_/4 

I hereby certify that on this the ~day of June, 1979, a 

true copy of the foregoing Amended Motion for Judgment·was mailed, 

postage prepaid, or hand delivered, to William M. Sokol, Esquire, 

Counsel for Defendants, 618 Princess Anne Street, Fredericksburg, 

Virginia, 22401. 

W1lliam H.· Harris 
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GROUNDS OF DEFENSE 

The Defendant, Safeco Insurance Company of 

~erica, by counsel, ·for its Grounds of Defense to Counts I, 
.. 

II, III and IV of the Amended Motion for Judgement, states as 

follows: · 

COUNT I 

1.. The Defendant admits the allegations contained 

in paragraphs l, 2, 3 aRd 4 of the Amended Motion for Judgment. 

The Defendant need not respond to paragraphs·s and 7 of the 

Amended Motion for Judq.ment, since the allegations contained 

therein make reference to subjective factors relating to others. 

The Defendant, in response to paragraph 6 of the Amended Motion 

for Judgment, makes reference to the bond attached as an exhibit 

to the Amended Motion. for Judgment, since this bond contains no 

reference with respect to any such intention of the Defendant • 
.... 

The Defendant denies the allegations contained in paragraphs 8, 

9, 10 and 11 of Count I of the Amended Motion for Judgmen~. 

COUNT II 

2. The Defendant admits the allegations contained 

in paragraphs 12 and 13 of the Amended Motion for Judgment. The 

Defendant, in response to paragraph 14 of the Amended Motion for 

Judgment, relies on its previously given responses to paragraphs 

5 through 10 of the Amended Motion for Judgment. The Defendant 

denies paragraph 15 of the Amended Motion for Judgment. 
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COUNT III 

3. The Defendant admits the allegations. contained 

in paragraphs 16 and 17 of the Amended Motion for Judgment. The 

Defendant, in response to paragraph 18 of the Amended Motion for 

Judgment, relies on its previously given responses to paragraphs 

5 through 10 of the Amended Motion for Judgment. The Defendant 

denies paragraph 19 of the·Amended Motion for Judq.ment. 

COUNT IV 

4. The Defendant admits the_allegations contained 

in paragraphs 20 and 21 of the Amended Motion for Judgment.. The 
~ 

DefeBdant, in response to paragraph 22 of the Amended Motion for 

Judgment, relies on its.previously given responses to paragraphs 

5 through 10 of the Amended Motion for Judq.ment. The Defendant 

denies paragraph 23 of the Amended Motion for Judgment. 

COUNT V 

5.. The Defendant neither admits nor denies the 

allegations contained in paragraphs 24 through 32 of Count V of 

the Amended Motion for Judgment. The Defendant files a Demurrer 

to Count V, and all allegations therein contained, which Demurrer 

is filed simultaneously with this Grounds of Defense. 

6. By way of further defense, the Defendant hereby 

adopts and incorporates by reference paragraphs 2 throug~ 14 of 

its Answer and Grounds of Defense to the Plaintiff's original 

Motion for Judgment. The Defendant adopts the said paragraphs 

as part of this Grounds of Defense in the same manner and to the 
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same extent. as though each of the said paragraphs were fully 

set out herein. 

1. By way of further defense, the Defendant asserts 

that the subject bonds were conditioned on the continued legal 

efficacy of the subject subdivision plats. The subject subdivi-
~ 

sian plats were. conditioned upon the construction of ·a central 

water and sewer sys·tem, the construction of adequate access roads 

·and the continuation of a plan to develop a subdiv;sion upon the 

cfows· Nest Harbour property· •. None of these conditions have been, 

or will be, fulfilled. The subdivision plats are thus void and 

o.f no lega~ effect. The Plaintiff cannot J:ecover under the 

subject bonds for the construction of specified improvements 

and utilities, because the subdivision is no longer ·in existence. 

8. By way of further defense, the Defendant asserts 

·that the Plaintiff has the rigqt to req~ire the specified improve-

ments and utilities only so long as the need for such imprqvements .. 

and utilities is substantially generated by the proposed 

development. Since the.development as originally contemplated 

cannot, and will not, exist, the County can no longer, constitu-

tionally or otherwise, require the Defendant to pay under.the 

bonds for specified improvements and utilities when the need 

therefor no longer ex·ists .. 

9. By.way of further defense, the Defendant asserts 

that the purpose of the subject bonds was to insure the construe-

tion of specified public improvements and utilities to be 

operated in conjunction with related public Lmprovements, 

utilities, and facilities, including, among other things, a 

public water and sewer system and adequate access roads, and 
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the provision of related public services, including, among .other 

~hings, public water. Since the related public improvements, 

utilities and facilities will not be constructed and the related 

public services will not be provided, the purpose of the 

Defendant's undertaking has been frustrated and its performance 

has been rendered impossible. 

10. By way of further defense, the Defendant asserts 

that the Plaintiff has modified its comprehensive plan for the 

subject property and has rezoned the subject property. The 

rezoning and change in the comprehepsive plan have had the effect 

of prohibiting the construction of the Crows Nest·'Harbour 

Development as originally contemplated. The Plaintiff cannot 

require the Defendant to pay under its pond, for the construction 

of specified public improv~ents and utilities, after it has 

effectively prevented the development to be built as originally 

contemplated. To require the Defendant to pay under its bond 

for such specified public improv~ents and utilities, considering 

the wrongful action by th~ Plaintiff would.be unjust. and unreaso 

able and would involve an illegal forfeiture. In addition, the 

Plaintiff has breached. its agreement with Crows Nest. Harbour 

partnership, the principal, to provide appropriate zoning for the 

subject property, arid, therefore, has discharged the Defendant, 

as surety. 

11. By way of further defense, the Defendant asserts 

that it entered into the subject bonds with the reasonable 

expectation and anticipation that the Plaintiff would enter into 

and abide by agreements with Crows· Nest Harbour for the construc­

tion of related public improvements, utilities and facilities, 
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including among other things, a public water and sewer system 

and adequate access roads, and the provision of related public 

services, including, among other things, public water. The 

Plaintiff wrongfully failed to enter into and abide by such 

agreementsand, therefore, by reason of same, has discharged the 

Defendant as surety and has otherwise forfeited its rights 

against the Defendant. 

12. By way of further defense, the Defendant asserts 

that the subject bonds are severable and divisible into two 

separate components: first, the construction of streets in the 

aggregate sum of $758,400.00; second, the construction of water 

and sewer lines in the aggregate sum of $529,092.00. The 

Plaintiff, therefore, must prove independently its rights to 

recover the amount of the bonds attributable to the construction 

of streets, and also, its rights to recover the amount of the 
bonds attributable to the construction of water ~nd sewer 

lines. 

13. Any and all allegations contained in Counts I, 

II, III and IV of the Amended Motion for Judgment, which have not 

been expressly admitted herein, are d~nied. 

WHEREFORE, having fully answered the allegations 

contained in Counts I, II, III and IV of the Amended Motion 

for Judgment filed herei~, the Defendant, Safeco Insurance 

Company of America, prays .that such counts be dismissed, that it 

be awarged its costs herein expended and that the Court grant 

whatever other relief as it may deem appropriate. 

SAFE CO RICA 
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WHITTICAR, SOKOL & LEDBETTER . 
P.O. Box 593 . 
918 Princess Anne Street 
Fredericksburg, Virginia 22401 

CERTIFICATE 

I, William M. Sokol, hereby certify that I have 

mailed, postage pre-paid, a copy of the foregoing Grounds of 

Defense to William H. Harris, Esquire, 809 William Street, 

Fredericksburg, Virginia 22401, this ~ay of July, 979 
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DEMURRER 

The Defendant, Safeco Insurance Company of.America, 

by counsel, files this Demurrer to Count V of the Amended Motion 

for Judgment, including all of ·those allegations contained in 

paragraphs 24 through 32 thereof, representing as follows: 

l. The Pla~ntiff alleges in Count V that Safe~o 

acted in bad faith, fraudulently, maliciously and wrongfully. 

These allegations are too vague, indefinite and conclusory to 

state a cause of action·against the Defendant for such conduct. 

The identities of the agents, officers and employees who are 

alleged to have perpetrated the wrongful acts are not revealed. 

The details of the time and place where the alleged wrongful acts 

occurred are not set forth. The allegations of wrongful conduct 

set forth in Count V are insufficient as a matter of law to set 

forth a cause of action against the Defendant. Tuscarora v. 

BVA, 218 Va. 849 (1978). 

2. The Plaintiff asserts that the Defendant has 

acted in bad faith, fraudulently, maliciously and wrongfualy. 

The basis of this assertion is the Plaintiff's contention that if 

it believes it has a valid claim, it has one, and if the other 

party disagrees and makes an effort to defend itself, it acts 

in a fraudulent, malicious and wrongful manner. A principle 

of law, deeply rooted in American jurispurdence and Virginia 

common law, is that a party has a right, in both criminal and 

civil cases, to defend itself against claims made against it. 

A party, who is a potential defendant in a case, also has the 
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right, in both criminal and civil cases, to require the 

Plaintiff to prove its case against it. The grounds cited 

by the Plaintiff as ·.establishing wrongful conduct are insufficien 

as a matter of law to state a cause of action against the 

Defendant. 

3. The Plaintiff asserts that it has a right to 

recover monies in excess of the total sum of· the subject bonds. 

In Virginia, the Plaintiff's damages for the recovery under a 

subdLvision bond, are the reasonable costs of completing the 

public improvements not to exceed the amount of the bond. The 

Plaintiff, as a·matter.of law, cannot recover the damages it 

seeks herein. Super'risors v. ·Ecology I, 219 Va. 29 (1978) •· 

4. The Plaintiff's allegations .in Counts I, II, III 

and IV sound in contract.· The circumstances alleged in Counts I, 

II, III and IV do not arise o~t of the same transactions or 

occurrences as those alleged in Count v. Furthermore, the 

evidence which will be: introduced in support of the allegations 

contained in Count V are inadmissible, as a matter of law, in 

a.lawsuit concerning the allegations contained in Counts, I, II, 

III and IV. The Plaintiff, as a matter of law, cannot properly 

join into a single lawsuit Counts .I, II, III and IV with Count 

V. Virginia Code §8.01-272. 

WHEREFORE, the Defend~nt, Safeco Insurance Company of 

America, by counsel, prays the Court to dismiss Count V of the 

Amended Motion for Judgment and that it be awarded its costs 

expended herein. 

AMERICA 
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II WHITTICAR, SOKOL & LEDBETTER 

I 
918 Princess Anne Street 
P.O. Box 593 
Fredericksburg, Virginia 22401 

CERTIFICATE 

I, William M, Sokol, he~eby certify that I have 

mailed,.postage pre-paid, a copy of the foregoing Demurrer 

to William H. Harris,· Esquire, 809 William Stree.t, Fredericksburg 

Virginia 22401, this ~ day of July, 1979. 

(4//f(/}ff!fUCZ, 

32 



.. -, 

.Juoocs inmmontnealth of Jlirginia 
EDWARD P. StM,.ICINS, .JR. FIFTEENTH .JUDICIAL CIRCUIT 

HANOveR, VUIGINIA 23088 

cso.a "••-•o•• 
DIXON L. F'oaTCit 

P. o. Box 1!12 

eo.a •••·~col 

JOHN A. JAMISON 

P. 0. DMWCR 211 

FRGCJIICKaeUM, VIRGINIA 22401 

C70~ 37~. 37e. 

.Jc111c M. H. wu.ua, ..Ill. 
P. o.aox .wt 

FRCDCitiCICS8UfiCI, VIRGINIA 2a401 

C?o~ ~7• • oar.s 

Hr. ~Jilliam Sokol 
918 Princess ADDe Street 
Fredericksburg, Va. 22401 

Mr. William H. Harris 
v'809 William Street 

Fredericksburg, Va. 22401 

November 5, 1979 

Re·: Board of Supervisors 

COUNTICO 0,. 

NOin'HUM8CALANO 

WcaTMoACLAND 

KINO GCOAGC 

R1CHMCINO 

HANOWA 

Essex 

CITY or F'RcocAICKssuAa 

Vs: Safeco Insurance CompaDY of America 

Gentlemen: 

I have reviewed the file acd the authorities which 
you submitted, and have considered your arguments. I have de­
ter.mined that the demurrer to Count V of the Amended MotioD for 
Judgment will be sustaiDed. 

CoUJlsel will submit an Order ill accord with these 
views. 

CC: Mr. s. L. Alexander, C! 
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Wll.LIAM H. '-tARRIS 

JOHN P. HARRIS. Ill 

HARRIS & HARRIS 

· AT.ro:ainDYs Arr- LA.w· 
FamDmRrOKSBUBG. VIRGnnA ~1 

December 4, 1979 

The Honorable J. M. H. Willis, Jr. 
Judge, 15th Judicial Circuit 
P. 0. Box 441 
Fredericksburg, Virginia 22401 

Re: Board of Supervisors of ·Stafford County 
vs. 

Dear 'Judge: 

Safeco Insurance Company of America 
Law No. 307-77 

808 WII.UAM STREET 
(703) 371•4841 

.... 

On. November 5th, 1979, you sustained a demurrer to Count V of 
the Amended Motion for Judgment. Your letter advising us. of your 
opinion does not state whether the Board of Supervisors wil1 have the 
right to amend and/or whether Count V of the Amended MOtion for Judgment 
was dismissed with or without prejudice to the plaintiff. Pleas~ advise 
Mr. Sokol and myself. A copy of your letter is enclosed for your 
convenience. 

Thank you very much. 

WBB/ma 

CC: William. Sokol, Esq. 
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Yours truly, 

.~~;.,.··~~ 
wi1 ;:;;~ ~--.. ~~i~f --~-~~~·::~:;-~, 
Stafford· County Att.orney· 



..Juoaca 

f:OWARD P. SIN~ICINS, .J.-. 

HANOvca, VutOINtA uoea 
Qto.-. 7e•·•o•• 

DIXON L. Fonc.-
P. o.aox 1!5~ 

I..Ncc:Aa'nlt, Vt .. llftA 22S03 

18041 -··300t 

.JOHN A..JAMI.ON 

P. 0, DIUWCit 20 

.JeRe M. H. Wlwa, .Jft. 

d!ommontutalt~ of lirginia 
FIFTEENTH .JUDICIAL CIRCUIT 

December 5, 1979 

COUNTICS 0"' 

NOATHUMIIeALANO 

WUT1oCOAei.ANO 

SII'OTSVLVAHIA 

KING GeORGI: 

c.t.AOC.INC 

STMP'o.-o 

RICH MONO 

HANOVCR 

E:sso: P. O.Box.., 
FftCDCitteU•URCio VIRGUCtA 22•01 

l'70at 3~t • oan CIT'I' OP" FACOCRICKD8UAG 

~~. wm. M. Sokol 
918 PriDcess Anne Street 
Fredericksburi, Va. 22401 

~r. t-lm. H. Harris 
~09 William Street 

Fredericksbur&, Va. 22401 

Re: Board of Supervisors of Stafford County 
Vs: Safeeo Insurance Co. of America 

Gentlemen: 

I have Mr. Ilarris' letter coiJc.erniDi my sustain­
ing the Demurrer to Count V of the Amended Motion for 
Judgment in this ease. That Count will be stricken 
a11d may not be ameDded. 

CC: Mr. ~. i .... Alexander, Clerk 
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II 

0 R D E R 

On October 29, 1379, the parties appeared, by counselJ 

and argued the Demurrer of Safeco Insurance Company to Count V -~ 
of the Amended Motion for Judgment of the Board of Supervisors 

of Stafford Co~ty. ·upon consideration whereof, it is the 

opinion of the Court that the Demurrer of the defendant is well 

taken, and accordingly, it is ADJUDGED, ORDERED, and DECREED 

that the Demurrer be, and it hereby is, sustained,· and Count V · 

of the Amended Motion for Judgment shall be deemed dismissed, 

with prejudice to the plaintiff. 
: 

ENTER: 

/7/ JUDGE 
--------------------------~ 

DATE: ............... ! Z-./_1of,__7_9 __ _ 

SEEN AND EXCEPTED TO: 

William H. Harris, p. q. 

36 



THIRD PARTY MOTION FOR JUDGMENT 

Comes now Safeco Insurance Company of America, third 

party plaintiff, by counsel, pursuant to Rule 3:10 of the Rules 

of the Supreme Court of Vi~ginia, as amended, and moves the 

Court for judgment against Diversif~ed Mortgage Investors, 

third party defendant, in the amount of One Million,Two Hundred 

Eighty-seven Thousand, Four Hundred Ninety-two Dollars · 

($1,287,492.00), with interest from October 2, 1975, and costs 

and attorney's fees, for the reasons hereinafter set forth: 

l. The third party defendant is a non-resident who 

engages in purposeful activity in the Commonwealth of Virginia, 

and has not designated an agent for an acceptance of service 

of process. Jurisdiction is exercised and conferred under the 

provisions of Section 8.01-328.1 et. seq., of the Code of 

Virginia, in that the third party defendant transacts business 

in the Commonwealth of Virginia, contracts to supply services 

in the Commonwealth of Virginia, and has an interest in real 

property located in Stafford·County, Virginia. This cause of 

action arises from such acts and interest, as set forth and 

described hereinbelow. 

2. On or about September 20, 1977, the plaintiff 

filed in the Clerk's Office of the Circuit Court of Stafford 

County a Motion for Judgment against Safeco Insurance Company 

of America, demanding in four (4) separate counts judgments 

totaling $1,287,492.00, with interest from October 2, ~975, 

and costs and attorney's fees. 

3. The plaintiff attached to its Motion for Judg-
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ment Exhibits A, B( C & D -- Subdivision Bonds issued by Safeco 

Insurance Company of America relating to the completion of 

proposed real estate developments undertaken by Crows Nest 

Harbour Limited Partnership in Aquia Magisterial District, 

Stafford County, Virginia. 

4. On or about October 19, 1977, Safeco Insurance 

Company of America filed its Answer and Grounds of Defense, 

asserting sixteen (16) separate defenses to the Motion for 

Judgment, generally denying any liability under the aforesaid 

Subdivision Bonds, and moving to be dismissed. 

5. On or about September 13, 1973, the third party 

defendant, .Diversified Mortgage Investors, by Burton A. 

Hartman, Ass't. Sec., and Crows Nest Harbour Limited Partner-

ship, and Safeco Insurance Company of America, entered into a 

contract and agreement, consisting of two pages, identified 

and titled "Contingent Assignment of Interest", a true copy 

marked Safeco•s Exhibit 1, attached hereto, and expressly made 

a part of-this Third Party Motion for Judgment as though fully 

recited in its entirety. 

6. Diversified Mortgage Investors and Crows Nest 

Harbour Limited Partnership had entered into separate agree-

ments, including the Loan Agreement referred to in Exhibit l, 

the effect of which were to create a substantial interest by 

Diversified Mortgage Investors in Crows Nest Harbour Limited 

Partnership developing approximately 4720 acres located in 

Stafford County, Virginia. 

7. Diversified Mortgage Investors agreed and entered 

into the Contingent Assignment of Interest for the purpose of 
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inducing the third party plaintiff to issue the Subdivision 

Bonds to permit Crows Nest Harbour Limited Partnership to 

comply with requirements imposed by the Board of Supervisors 

of Stafford County. 

8. As Surety, Safeco Insurance Company of America, 

issued certain· Subdivision Bonds on or about October 2, 1973, 

in penal sums matching the amounts shown (Sections A, B, C & 

D) in paragraph l of the Contingent Assignment of Interest, 

in reliance upon the representations, covenants, guarantees 

and protections assumed and undertaken by Diversified Mort-

gage Investors. 

9. Crows Nest Harbour Limited Partnership has failed 

to perform the grading, paving, water drainage, catch basins 

and sewer work with respect to the Sections of the Project 

which were described in the Subdivision Bonds and the 

Contingent Assignment of Interest. 

10. Under the terms and provisions of the Contingent 

Assignment of Interest, the third party plaintiff is entitled 

to the amount sued. for herein, the same having been allocated 

by the third party defendant to serve the purpose which has 

arisen by reason of the default of Crows Nest Harbour Limited 

Partnership. 

11. In the event the plaintiff recovers any sum of 

the defendant, the third party defendant is ·liable to the 

third party plaintiff for all or part of the claim asserted 

by the Board of Supervisors of Stafford County. 

WHEREFORE, the third party plaintiff moves for judg-
• 
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rnent against the third 

WILLIAM M. SOKOL, ESQUIRE 
Whitticar, Sokol & Ledbetter 
P. 0. Box 593 
918 Princess Anne Street 
Fredericksburg, Virginia 22401 

JAMES v. DOLAN I "ESQUIRE 
JEFFREY p. MORAN I ESQUIRE 
Steptoe & Johnson 
1250 Connecticut Avenue, N. w. 
Washington, D. c. 20036 

JOHN BRYSON, ESQUIRE 
P. o. Box 396 
133 Park Street, N. E. 
Vienna, Virginia 22180 

Counsel for Safeco Insurance Company ·of America 

CERTIFICATE 

I hereby certify that a true and correct copy of 

this Third Party Motion for Judgment was mailed, postage prepai 

to William H. Harris, Esquire, 809 William Street, Fredericks­

burg, Virginia 22401, counsel of record for the plaintiff, this 

~~ day of November, 1977. 
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Board v~ :AFECO v. Diversified 

.... -.. ·-· ·~ De ~dant•s Exhibit 1 
I • 

·- ••• ,. t 

' 

CONIL~CENT ASSIC~~ 

OF INTEREST 

WHERL\S, DIVERSIFIED MORTGAGE INVESTORS, (herein~fter refer:ed co as "DHI"), 
has ent:e·red into o. loan Agreement wi.ch Clt.OlolS NEST HARBOUR LL'1ITED PAR'!NERSHIP, 
(hereinafter referred to as "Principal"), by which DMI hns agreed to provide to 
Principal certain funds for the development of a project described as recreational 
homesites development on approximately 4,720 acres located in Stafford County, 
Virginia (hereinafter referred co .1s the "Project:11

), and 

WHEREAS, it is required under the laws of che St:ace of Virginia that cer~ain 
performance and maintenance bonds be pro~ded by Principal, and 

w~EREAS, Principal has requested SAFECO INSURANCE COMP~~ OF ~tiCA (hereinafter 
referred to as the "Surety"), to e.""<ecute said bond, or bonds, as Surety thereon, and 

WllER.EAS, the Surety· is agree11bla to e..""<ecuting said bond, or bonds, as 
aforesaid, on d1e condition that Principal assign to the Surety its rights under 
the aforementioned Loan Agreement, subject to the conditions set for~h herein, and, 

WHEREAS; DMI consents co this assignment as set for~h herein. 

NOW, ~~ORE, in consider~tion.of the premises, the e..""<ecution of the bond, 
cr bonds, hereinafter set foreh, and of other good and valuable considerations, 
che parties hereto stipulate and agree as follows: 

1. The Surety will ~~ecut:e as Surety the following described bond, or bonds, 
for the conscr:uction cost. of cert:ain of the improvements in the Project, the 
description of which and the amoune of said bond, or bonds, being as follows: 

0 ·~ • 
• . ··· •• ·7 • 

• ; • • f : ,J". 

Gr~ding, paving, water drainage, catch basins 
and sewers i:1. the following Sections of the 
Project: 

• l "". • . . . \ .. ...... t 

... ·.• ~ • "' t • I . 

•• ; I '. 
; ... Section A $410,949 

" .. B 311,2.54 
I ',j oo •,.'•· " c 192,248 

. ·,. .. 

. . 
I •. 

.... " D 373,041 
" E 294,916 
It El 1,062z262 

$2,644,6i0 

2. D!·1I represents to the Suretj that f=om the t:otnl loan funds it: has 
allocated che amount of $2,644,6i0 for the aforementioned i.:nprovc:nents and 
will disburse such funds in accordance ·;.Leh the Loan A~r~cmcnt, ~nd ~ill noc 
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. : permit the use of t:he funds Clllocat:ed for the improvement covered by the bond, 
for any other purpose e.""<cept wit:h the written consent of t:he Surety. 

=· • . ~ •·•· ·• 3. Should Principn~ fail to comtJlete its obligatiotl under t:he said bond, 
-_.,~~·.·or bonds, or shpuld Principa~ default under the terms of ~he Loan Agreement with· 
.' ·:.; · · · ::.oHI, Principal, fer itself and. its successors and assigns. hereby assigns all of 

. :~'' ;~~·~ .. ~-- its 1:ight,- .title and interest in the undisbursed portion of the loan funds allocated 
· =. · ror t.he aforemantionc.d improvements covered by said bond, or bonds, to the Sur~ty. 
· ·_· ~ DHI agrQeS that it will make· available to. the Surety in nccordnnce with the. terms 

A' • · ~ of t:he Loan ;\greement: the undisburaed portion. of the funds n tlocated !o~ such 
·· · . ··· . improvements whetller said improv~ents have been satisCnct.orily completed but 

. · · _ ~not pai.d for, or ~oc completed, provided that: the Surt!ty shnll "'ithi.n. 30 dnys of · 
· ;. ·_. notice by DUI the1t tha Principal hus failed to ccmpleta j t"!J oulj giltion .under the .· 

. I. :., • selitl bond, :or bonds, or .def~ultcd under the terms of the t.oau Ar.reement, undertnk,e .. 
Lo promptly coutplete the improvements and obligations covC'rcd by said bond, or : 

' bonds~ · ~HI shall hava the option to complete. the improvrmonts covcr~d·. by sCJ.id bor:d, 
or bonds·, nnd to pay all amounts due. for work. already ~nli.o.C~ctt',rily p~rforruad but 
uot pnid for, antl ~hould it' notify the Surety that:. it hn.o exercised the optiou Lo. 
;.,1 c;omplcte, flnd pe1y ouch· sums, · this Asaignment o£ Intcrnnt l:n the Surety ~twll 
be ·c_.: uo force' 'lnd effect;. In. the. event DHI. should :.c.qtiir:e t.he rc::'l propcrt:· th,.,,u~ ;, 
[ol·cclocur3' . t:hia agreement: uhaA nc.vert~e~ass C91ltinue in full . Coree atH1. ai !E:-::: •... 

••• ••• • • • ·'' • • • : • ·, •••• 0 • • } • • • 

4. In no event shall. the Sure~/ be entitled to more f~nd~ hereunde: 
than t:he amount required to complete. the obligations of the bond, or bonds. 

5. It is further understood that the a~ccpta.nce of this At;recment 
by the Surety does not .obligate the Surety to any additional responsibility 
or obligation that might he1ve been incurred 'by any contractor, or others 
~ther than ~,ose specific obligations,described in the surety or bond ' 
J.nstrumene, or instruments .. 

6. All of the parties hereto agree to cancel the effect of this 
instrumen~, when the full amount sec forth herein has been disbursed by DMI 
for the purposes described herein. • 

.... .. .., 
7. this assignment shall be binding upon ~e successors and assigns 

of c.;e parties to this Agreement. 

8. Subject to the provisions of Paragraph 3 above, chis is an irrevocable 
commitment of funds which is not subject to recall unless DMI she1ll under~ake to 
c~m~lete the improvements at its own a~pense, or the Loan has been repaid by CROWS 
Ml:.SJ. HARBOUR. LIMITED P.t\R'!NERSHIP, or unless the Surety has been released from 
liaoilicy under the aforesaid bonds. 

Dated t:his 17th day of September, 1973. 

·: i1.; 1!::~1: :i·:er:ii;:d Mort,-:::~'! l~\'~:or3 is thP. dc::icn~tion 
:.f ~:-:e 7rustees ·for \he time ocing unucr a Cecl:ar01Uon nt 
7:ust Ccli.l?d .J u&y 1 S. 19u9. ilS amcnaed. and aU :Jar::ons 
"':!.:Jiu,a :iln Diversified Mortgilge lnve~tors must look solefy 
:.J t:u~ • rust ?~oocrty for tnc '!nforecn1cnt of <Jny claim~; 
cJ,~:;mst o,vcrsahed Martaage Investors as neither the Tru~ 
:~:s.'. of~cars, ~e~~ts or snare hatdcrs assume any ~crsc~:;J 
•i..lOihty ,or ocu~ltlcns entarca ir.ta an t)cna'f of Cive~iti a 
Mor:gag: Investor:. e 
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· ~·REQUEST FOR ADMISSIONS 
ADDRESSED TO 

SAFE CO 

Please read Rule 4:11 of the Rules of the Supreme Court 

of Virginia carefully before responding. 

SAFECO is requested to admit: 

1. Crows Nest Harbour, a Virginia partnership, (herein­

after Crows Nest), presented to ~he Board of Supervisors of 

Stafford County, Virginia, (hereinafter Board), for recordation 

of a ·plat of subdivision in Aquia Magisterial District, Stafford 

County, Virginia, (hereinafter Aguia), made by G. w. Clifford· 

and Associates, (hereinafter Clifford), dated March, 1972, 

designated Section ".C", Crows Nest Harbour Subdivision • 

. 2. Crows Nest presented to the Board for recordation a 

plat of subdivision in Aquia made by Urban Engineering and 

Associates dated September, 1972, designated Section "D", Crows 

Nest Harbour Subdivision. 

3. Crows Nest presented to the Board for recordation 

a plat of subdivision in Aquia made by Clifford dated September, 

1971, designated Section "A", Crows Nest Harbour Subdivision. 

4. Crows Nest presented to the Board for recordation 

a plat of subdivision in Aquia made by Clifford dated Septembe~, 

1971, designated Section "B", Crows Nest Harbour Subdivision. 

5. A condition of approval and recordat·ion 

of the plat referred to in Paragraph 1 above was construction of 

the streets and water and sewer lines therein in accordance with 

the specifications shown on the pla~ referred to in Paragraph 1 

above. 

6. A condition of the approval and recordation of the 
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plat referred to in Paragraph 2 above was construction of the 

streets and water and sewer lines therein in accordance with 

the specifications shown on a plat ref.e~red to in Paragraph 2 

above. i 

I A condi'tion of the approval and recordation of the" i 

I 
7. 

. . . 

plat referred to in Paragraph 3 above·was construction of the 

streets and water and· sewer lines therein in accordance with 

the speci~icat~onsHshown· on a plat referred~ to in Paragraph 3 . . . .:.:..· .. 
above. 

8. A condition of the approval and recordation of the 

plat referred.to in Paragraph 4 above waS· construction of the 

streets and water and sewer. lines therein in accordance with 

the specifications shown on a plat referred to in Paragraph 4 

above. 

I 

I 
.. I 

! 

9. Crows Nest did not complete·the water and sewer line~· 
I . 
I 

and streets referred to in Paragraph 5 above in a workmanlike I 

I 
I manner in accordance with the specifications referred to in -

Paragraph 5 above within 24 months of October 2nd, 1973. 

10. Crows Nest did not complete the water and sewer linJ 
and streets referred to in Paragraph 6 above in a workmanlike 

manner in accordance with the specifications referred to in 

Paragraph 6 above within 24 months of October 2nd, 1973. 

11. Cr9~s Nest did not complete the water and sewer 

lines and streets referred to in Paragraph 7 above in a 

workmanlike manna·:· i~ accordance with the specifications referred . 

to in Paragraph 7 above within 24 months of October 2nd, 1973. 

12. Crows Nest did not complete the water and sewer 

lines and streets referred to in Paragraph 8 above in a 
---:;. 

workmanlike manner in ·accordance with the specifications referred 
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to in Paragraph 8 above within the 24 months of October 2nd, 1973. 

13. Plaintiff was not a party to the September 13, 1973, 

agreement and contract identified and titled "Con~ingerit 

·Assignment of Interests" and marked ''Safeco' s Exhibit l". 

14. Prior to October 30, 1975, Safeco did not inform 

the Plaintiff that Safeco had entered into the September 13, 1973, 

agreement· and contract identified and ti·tled "Contingent 

Assignment of Interests" and marked "'Safeco's Exhibit 1". 

15. Crows Nest has ~ledLto perform the grading, 

paving, water drainage, catch basins and sewer work in respect 

to the sections of the project which were described in the 

subdivision's bonds attached to the Motion for Judgment as 

Exhibits A, B, C and D. . . . ..::-· . 
BOARD OF SUPERVISORS OF 

STAFFORD COUNTY, VIRGINIA 

By: ~_,d£,,, #~ 

William H. Harris 
Attorney for Stafford County, Va. 
809 William Street 
Fredericksburg, Virginia 22401 
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CERTIFICATE 

I hereby certify that a true and correct copy of this 

Request for Admissions Addressed To Safeco was mailed, postage 

prepaid, or hand-carried to William M. Sokol, Esquire, P. o. 

Box 593, 918 Princess Anne. Street, Fredericksburg, ·v~rginia,2240l; 

James v. Dolan, Esquire and Jeffrey P. Moran, Esquire, 1250 

Connecticut Avenue, N. W., Washington, D. c. 20036; John Bryson, 

Esquire, P. 0. Box 396, 133 Park Street, N. E., Vienna, Virginia, 

22180; Howard A. Tu~an, 208 s. LaSalle Street, Chicago, Illinois, . . 
60604; Stuart c. Economou, 122 South Royai Street, P.O. Box 701; 

Alexandria, Virginia 22313, Robert B. Goodall, P.O. Box 316, 

Stafford, Virginia 22554. · 

,, 
1 ., ,, , ,, 

\ I 
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I 
I 

.I 

RESPONSE TO REQUEST FOR ADl1ISSIONS 

.Comes now the defendant and third party plaintiff, 

SAFECO INSURANCE COMPANY OF AMERICA (SAFECO), by counsel, 

in response to the Request for Admissions filed herein by the 

plaintiff, and states. as follows: 

1-4. In response to Requests lr 2, 3 and 4, Safeco 

admits that recitations are contained in four subdivision 

Bonds (Nos. 221952, 2219521, .2219520, and 2219519 resp~ctively) 

that Crows Nest presented to the Board for recordation plats 

of subdivision for Sections C, D, A, and B, Crows Nest Harbour. 

All such statements were based upon information and/or 

representations of Crows Nest and/or the Board, provided to 

Safeco. Therefore, only Crows Nest and members of the Board, 

or others who may have been in attendance, can vouch for the 

accuracy of the facts sought to be admitted by the Board • 
. 

Safeco has no information which would justify its denying the 

same, but represents that such matters should be properly 

proven by the Board. 

5-8. In response to Requests 5, 6, 7 and 8, 

Safeco admits that such recitations are contained in the same 

four subdivision. bonds, upon information and/or representations 

provided ·to Safeco by Crows Nest and/or the Board. Safeco 

cannot admit a fact which is within the knowledge of the Board, 

but not within the knowledge of Safeco. It can state. that it 

has no information which would .justify i t.s denying the same. 

9-12. In response to Requests 9, 10, 11 and 12, 

Safeco cannot respond to the requests as presented by the 

plaintiff. Safeco has made reasonable inquiry and the infer-

48 



rnation known to it is to the effect that Crows Nest Harbour 

did not cornp1et~- the installation of water and sewer lines 

and streets in Sections A, B, c, and D of Crows Nest Harbour 

Subdivision. 

13. Request 13 is admitted. 

14. Upon information presently available to 

Safeco, it admits Request 14. It states, however, that it is 

attempting to determine through communications with persons no 

longer employed by Safeco, whether the Board was informed of 

the "Contingent Assignment_ of Interests" prior to October 30, 

1975, and reserves the right to amend this Response should 

facts develop indicating such information was conveyed. to the 

Board. 

Further, Safeco believes that officials in the 

employ of the plaintiff may have had information or knowledge 

of the 'Contingent Assignment of Interests" as provided by 

Crows Nest and/or Research Homes, Inc. 

15. Safeco restates the response provided herein-

above ( 9-12) • 

RIC 

~LI.Al-1 ~1. SOKOL I ESQUI 
WHITTICAR, SOKOL & LEDBETTER 
918 Princess Anne Street 
P. o. Box 593 
Fredericksburg, Virginia 22401 
Counsel for Defendant 
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CERTIFICATE 

!,.William M. Sokol, hereby certify that I have 

mailed, postage pre-paid, a copy of the foregoing Response to 

Request for Admissions to William H. Harris, Esquire, 809 

William Street, Fredericksburg, Virginia 22401, and to Stuart 

c. Economou, Esquire, 122 South Royal Street, P. 0. Box 701,, 

Alexandria, Virginia 22313 and to Robert B. Goodal~ Esqtiire, 

P. o. Box 316, Stafford, Virginia 22554, this /6 ·- day of 
I 

a mng;¥£ 
January, 1978. 

v 
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0 R D E R -----
This day carne William H •. Harris, Counsel for Plaintiff, 

and William M. Sokol, Counsel for Defendant, Safeco Insurance 

Company of America (Safeco), upon Plaintiff's Motion to determine 

the sufficiency of the Answers of Defendant Safeco in their 

Response for Admissions and was argued by Counsel. 

Upon consideration whereof, the Court being of the opini 

that the following order· should be entered, it is ORDERED, 

ADJUDGED and DECREED that the Defendant has denied paragraphs 1, 

2, 3, 4, 5, 6, 7 and 8, of Request for Admissions addressed to 

Safe co. 

It is further ADJUDGED, ORDERED and DECREED that 

Defendant has admitted paragraphs 13 and 14 of Request for 

Admission~ Addressed to Safeco. 

It is further ADJUDGED, ORDERED and DECREED that 

Defendant has admitted the following paragraphs of the Request 

for Admissions Addressed to Safeco, with the following wording: 

9. Crows Nest did not complete the water and sewer line 

and streets referred to in paragraph 5 within twenty-four (24) 

months of October 2, 1973. 

10. Crows Nest did not complete the water and sewer 

lines and streets referred to in Paragraph 6 above in accordance 

with the specifications referred to in Paragraph 6 within 24 

months of October 2, 1973. 

11. Crows Nest did not complete the water and sewer line 

and streets referred to in Paragraph 7 in accorcance with the 

specifications referred to in Paragraph 7 within 24 months of 

October 2, 1973. 

51 



12. Crows Nest did not complete the water and sewer line 

and ~treets referred to in Paragraph 8 in accordance with the 

specifications referred to in Paragraph 8 ·within the 24 months 

of October 2, 1973. 

15. Crows Nest has not completed.the grading, paving, 

water drainage, c~tch basins and sewer work in respect to the 

sections of the project which were described in the subdivision's 

bonds attached to the Motion for Judgment as Exhibits A, B, c and 

D. 

ENTER: 

D ~~ c, .-7,Y 
ATE: //A:=/A.. i' I/: (5 

' .:; 
I ask for this: 

William H. Harris 
Attorney for Stafford County 
Board of Supervisors 
809 William Street 
Fredericksburg, Va. 22401 

Seen: 
STEPTOE & JOHNSON 
James V. Dolan, Esquire 
Jeffrey P. Moran, Esquire 
1250 Connecticut Avenue, N.W. 
Washington, D.C. 20036 

William M. Sokol, Esquire 
WHITTICAR, SOKOL & LEDBETTER 
918 Princess Anne Street 
Fredericksburg, Va. 22401 

Attorneys for Safeco 

By ____ ~~~--~~~~----------------William M. Sokol 
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Stuart c. Economou, Esquire 
122 South Royal Street 
P.O. Box 701 
Alexandria, Virginia 22313 

Robert B. Goodall, Esquire 
P.O. Box 316 
Stafford, Virginia 22554 

Attorneys for DMI 

By ____ ~~~~~~--~~--------Robert B. Goodall 
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REQUEST· FOR PRODUCTION OF DOCUMENTS 

TO: Safeco Insurance Company of America 
c/o William M. Sokol, Esq. 
whitticar, Sokol & Ledbetter 
918 Princess Anne Street 
Fredericksburg, Virginia, 22401 

~ursuant to Rule 4: 9 of the Rules of the S.upreme Court of Virginia, . 
Plaintiff requests Defendant Safeco Insurance Company of America to produce 

for Plaintiff's inspection and copying at the law offices of Mr. William H. 

Harris, 809 William.Street, Fredericksburg, Virginia, on March 6, 1979 at 

2:00P.M. the documents identified hereinafter. 

CERTAIN DEFINITIONS 

1. The word "Document" shall be construed to mean any writing or 

recording of any kind whatsoever in the control, custody or possession of the 

Defendant Safeco Insurance Company of America or its agents and attorneys, 

including but not limited to, letters or other correspondence, memoranda, 

notes, entries in desk or other calendars, diaries, con~racts or agreements, 

files, minutes, tape recordings, pictures, charts and graphs. 

2. The pronouns- "you11
, ·"your" or "yours" refer to Safeco Insurance 

Company of America, its officers, directors, employees, agents, attorneys, 

successors and assigns. 

DOCUMENTS REQUESTED 

1. A copy of the agreement between Safeco and DMI settling third 

party claim. 

2. Any notes which Ken Holloway had of the July 21st, 1976 meeting 

with William H. Harris, Wayne·Jensen ~d a representative from DMI. 

3. The un~erwriting file on the four bonds which are the subject 

of this suit. 
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William H. Harris, Esquire 

BOARD OF SUPERVISORS OF 
STAFFORD COUNTY, VIRGINIA 

By: ~M.ee,.._, v~ 
Counsel 

Attorney for Stafford County, Virginia 
809 William Street 
Fredericksburg, Virginia, 22401 

Counsel for Plaintiff 

• 

CERTIFICATE OF SERVICE 

. I hereby. certify that a copy of the foregoing Request for Production 

of Documents was mailed, postage prepaid, this ~~day of February, 1979, 

to W~lliam M. Sokol, Esq., Counsel for Defendant, 918 Princess.Anne Street, 

Fredericksburg, Virginia, 22401. · 

William H. Harris 
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WRITTEN RESPONSE TO REQUEST FOR 
PRODUCTION OF DOCUMENTS 

Comes now the Defendant and Third-Party Plaintiff, 

SAFECO INSURANCE COMP~~y OF AMERICA (hereinafter Safeco), by 

co~nsel, pursuant to Rule 4:9 of the Supreme Court Rules, 

and files its Written Response to the Request for Production 

of Documents of the Plaintiff, the BOARD OF SUPERVISORS OF 

STAFFORD COUNTY (hereinafter The Board), as follows: 

1. With respect to all requests made by the 

Plaintiff Board, Defendant and Third-Party Plaintiff Safeco 

objec~s insofar as such requests demand discovery, in part or 

in whole, of trial preparation materials. Pursuant to 
.. -

Rule 4:1 of the Supr:eme Court Rules, such materials will not 

be furnished unless and until Plaintiff Board establishes 

that it has a substantial need of the materials in the 

preparation of its case and that it is unable without undue 

hardship to obtain the substantial equivalent of the 

materials by other means. 

·2. Inspection and related activities of the 

information requested by the Plaintiff will be permitted on 

March 30, 19.78 at 10:00 a.m. at the chambers of the Board 

of Supervisors of Stafford County, Stafford, Virginia. 

SAFECO INSURANCE COMPANY OF AMERICA 
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WILLIAM M. SOKOL, ESQUIRE 

WHITTICAR, SOKOL & LEDBETTER 
P. o. Box 593 
918 Princess Anne Street 
Fredericksburg, Virginia 22401 
Counsel for Defendant and Third-Party 

Plaintiff 

CERTIFICATE 

I, William M. Sokol, hereby certify that I have 

mailed, postage pre-paid, a copy of the foregoing Response 

to Request for Production of Documents to William H. Harris, 

Esquire, 809 William Street, Fredericksburg, Virginia 22401, 

and to Stuart c. Economou, Esquire, 122 South Royal Street, 

P. o. Box 701, Alexandria, Virginia 22313, and to Robert 

B. Goodal~ Esquire, P . 0. 

this Ji .-- day of March, 

William M. Sokol 

22554, 
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WRITTEN RESPONSE TO REQUEST FOR 
PRODUCTION OF DOCUMENTS 

Comes now the Defendant, Sl~ECO INSURru~CE CO~~ANY OF 

~mRICA (hereinafter Safeco}, by counsel, pursuant to Rule 4:9 

of the Supreme Court Rules, and files its Written Response to 

the Request for Production of Documents of the Plaintiff, the 

BOARD OF SUPERVISORS OF STAFFORD COUNTY (hereinafter The Board) , 

as fo.llows: 

I. DMI and the plaintiff herein are presently 

engaged in litigation in the Circuit Court of Stafford County .. 

Safeco will not voluntarily produce a copy of its agreement with 

DMI unless and until DMI authorizes the release of that agree-

ment. 

2.. Df~I contends that the Board is not entitled to 

have the handwritten notes of Ken Holloway, but nonetheless 

produces photocopies of those notes with the express condition 

that Safeco is not thereby waving its right to resist the pro-

duction of any further internal memoranda upon request by the 

Board. 

3. The Board is not entitled to the production of 

Safeco's entire files, and Safeco will not voluntarily relinquish 

such files. 

WHITTICAR, SOKOL & LEDBETTER 
P. 0. Box 593 
918 Princess Anne Street 
Fredericksburg, Virginia 22401 

Counsel for Defendant and Third-Party Plaintiff 
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CERTIFICATE 

I, William M. Sokol, hereby certify that I have 

mailed, postage pre-paid, a copy of the foregoing Response 

to Request for Producation of Documents to William H. Harris, 

Esquire, 809 William Street, Fredericksburg, Virginia 22401, 
0~ 

this (l day of March, 
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PLAINTIFF'S INTERROGATORIES #2 

TO: SAFE CO INSURANCE COMPANY OF AMERICA, DEFENDANT 

Plaintiff requests that the Defendant answer the following Inter-

rogatories separately and fully in writing and under oath, pursuant to the 

rules of the Supreme Court of Virginia, Rule 4:8, and that the answers be 

signed by the person making them and be served on William H. Har~is within 

21 days afte-r service of these Interrogatories. 

For the purposes of these Interrogatories, the term "identify" is 

outlined as follows: 

(a) When applied to a person~ state his name, pr~st!nt home 
address, present business address, business affiliation, 
job title and home and office telephone numbers; 

(b) When applied to a writing. book, record or document, state 
or describe its nature, its contents, its dace, the names 
and addresses of the parties thereto or of tht! writer and 
recipients thereof, its present location and the custodian 
thereof. 

For the purposes of these Interrogatories, the tl!rms ''book:i", 

"records", "documents." or "writings" are defined to include any paper, book 

or record containing information, whether written, typewritten, printed, 

coded, orally transcribed or in any other form, and/or copies thereof, in-

eluding reports, records, memoranda, correspondence, telegrams, schedules, 

or any other documents or writings of any kind whatsoever. 

1. What does the defendant contend was the purpose of each of the 

bonds, which is the subject of this action (Attached to Plaintiff's Motion 

for Judgment as Exhibits A, B, C and D)? 

2. Plaintiff alleged in its .Motion for Judgment "SAFECO refused 

to perform". Defendant denied this allegation. Does Defendant now deny 

that SAFECO refused to perform? If answered in the affirmative, state in 

detail every fact on which Defendant will rely in so contending. 
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3. Plaintiff alleged in its Motion for Judgment "SAFECO has refused I 
to perform". Defendant denied this allegation. Identify every document on 

which Defendant relies in denying this allegation. 

4. Does defendant contend that Crew's Nest Harbor, a Virginia 

partnership (hereinafter Crew's Nest), did not present to the Board of 

Supervisors of Stafford County, Virginia (hereinafter Board), for recorda­

tion of a plat of subdivision in Aquia Magisterial District, Stafford 

County, Virginia (hereinafter Aquia), made by G. W. Clifford and Associates 

(hereinafter Clifford),. dated March, 1972, designated Section "C", Crow' s 

Nest Harbor Subdivisionl If the answer is in the affirmative, state in 

detail every fact on which Defendant will rely in so contending. 

5. Does Defendant contend that Crew's Nest did not present to the 

Board for recordation a plat of subdivision in Aquia made by Urban Engineer­

ing and Associates, dated September, 1971, designated Section 'D", Crow's 

Nest Harbor Subdivision? If the answer is in the affirmative, state in 

detail every fact on which Defendant will rely in so contending. 

6. Does Defendant contend that Craw's Nest did not present to the 

Bn.~ rrl for recordation a plat of subdivision in Aquia made by Clifford dated 

September, 1971, designated Section "A'', Crew's Nest Harbor Subdivision? If 

the answer is in the affirmative, state in detail every fact on which 

Defendant will rely in so contending. 

7. Does Defendant contend Craw's Nest did not present to the 

Board for recordation a plat of subdivision in Aquia made by Clifford, dated 

September, 1971, designated Section "B", Craw's Nest Harbor Subdivision? 

If the answer is in the affirmative, state in detail every fact on which 

Defendant wili rely in so contending. 

8. Does Defendant contend that construction of the streets and 

water and sewer lines, in accordance with the specifications shown on the 
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plat referred to in Interrogatory 4 above, was not a condition of approval ---
and recordation of a plat referred to in Interrogatory 4 above? If ---
answered in the affirmative, state in detail every fact on which Defendant 

will rely in so contending. 

9. Does Defendant contend that construction of the streets and 

water and sewer lines, in accordance with the specifications shown on the 

plat referred to in Interrogatory 5 above, was not a condition of approval ---
and recordation of a plat referred to in Interrogatory 5 above? If 

answered in the affirmative, state in detail every fact on which Defendant 

will rely in so contending. I 
I 

! 
i 
I 10. Does Defendant contend that construction of the streets and 

water and sewer lines, in accordance with the specifications shown on the 

plat referred to in Interrogatory 6 above, was not a condition of ---

i 
! 
i approval! 

and recordation of a plat referred to in Interrogatory 6 above? --- If 

answered in the affirmative, state in detail every fact on which Defendant 

will rely in so contending. 

11. Does Defendant contend that construction of the streets and 

! 
i 

I 

I 
water and sewer lines, in accordance.with the specifications shown on the I 

I 

approva~ 
If I 

plat referred to in Interrogatory 7 above, was not a condition of ---
and recordation of a plat referred to in Interrogatory. 7 above? ---
answered in the affirmative, state in detail every fact on which Defendant 

will rely in so contending. 

12. Does Defendant contend the Plaintiff has failed to fulfill any 

conditions precedent to the duty of SAFECO to perform its obligations under 

the bonds whfch are the subject of this action? I.f answered in the affirma-

tive, identify each conditio·n precedent which the defendant contends Plain-

tiff has failed to fulfill. 

13. Identify the persons referred to in the Defendant's Response 
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to Request for Admissions, filt:!d January 16, 1978, as "persons no longer 

employed by SAFEC011
• 

14. Identify the officials in the employ of the Plaintiff, which 

SAFECO. believes had knowledge of the "Conti+tgent Assignment of Interest" 

as provided by Crow·'s Nest and/or Research Homes, Incorporated. 

15. For each person identified in the preceding Interrogatory, state 

the date each person obtained knowledge and from whom such knowledge was 

obtained. 

William H. Harriss p.q. 
County Attorney 
Staffot'd County 
8Qq William Street 
Fredericksburg, Virginia 22401 

CERTIFICATE 

BOARD OF SUPERVISORS OF 
STAFFORD COUNTY, VIRGINIA 

;;?/;?/~· 
By ______ ~~~--~-----------

O.f Counsel 

I certify a true and exact copy of. the foregoing Interrogatories 

was mailed, postage prepaid, this ~~day of --~~~~~·~·-----------' 1978, 

to William M. Sokol, Esq., Counsel for Defendant, 918 Princess Anne Street, 

Fredericksburg, Virginia, 22401. 
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0 R DE R 

The plaintiff, Stafford County Board of· supervisors, 

havinq moved this Court for an order compelling the defendant, 

Safeco, to answer written interrogatories heretofore regularly 

served on him by the moving party, the ~atter coming on duly 

-for hearing, the Court having heard the arguments of counse1, 

arid being fully informed herein, 

It is hereby ORDERED that the defen~ant, Safeco, 

serve plaintiff with answers to the following interrogatories 

, within / '-( days of service on him 

of· this Order. 

It appearin~ to the Court that refusal to answer 

the interrogatories was without substantial justification, 

it is further ordered that the defendant, Safeco, pay to 

plaintiff the sum of ----------dollars, reasonable expenses 

of obtaining this Order, and the further sum of 

dollars, as reasonable attorney's fees incurred by plaintiff 

in obtaining this Order. 

I ask for this: 

/Y~~;V~ 
William H. Harris, p.q., 
BOARD OF SUPERVISORS OF 
STAFFORD COUNTY 

OF A.I.'4ERICA 



il VIRGINIA: 
~f 
jt IN THE CIRCUIT COURT OF THE COUNTY OF STAFFORD 
'-
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d 
ji 
tl 
! 

BOARD OF SUPERVISORS OF 
STAFFORD COUNTY 

vs. 

SAFECO INSURANCE COMPANY 
OF AMERICA 

ORDER 

I 
I, 

I 
The motion of the Board of Supervisors of Stafford 

il ,. 
County of Virginia for the Court to reconsider its earlier· 

ruling on interrogatories is denied. 

,. ,. 
·j ., 
'I 

'· ! 

,· 

l:~~(J-~ 
::/i~ff~/~~ 
.. 
. : 

ENTER: 
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NOTICE OF DEPOSITION 

To: SAFECO, Defendant, and William M. Sokol, the Attorney of said Defendant 

/7 1/ ~} 
Notice is hereby given that on----··~~·~·-··~'--~~~-~~-----------' 19~, at 

.:.;· ~ .. _. "'" ·' 
•. 

o'clock,A.m., in the office of.Harris & Harris, Attorneys-at-

Law, located at 809 William Street in the ci~y of Fredericksburg, Virginia, 

the attorney for plaintiff will take the deposition of SAFECO Insurance 

Company of America, which is a private corporation, through such officers, 

directors, managing agents, or other persons as may be desi~nated by said 

deponent, pursuant to Rule 4:5(b)(6), Rules of the Supreme Court of Virginia. 

The deposition will be taken upon oral examination at said time and place and 

will continue from day to day until completed. 

The matters upon which examination is requested, and as to which 

the deponent will be examined are: 

1. The bonds, which are the subject of this ac~ion, their making, 

their purpose, their effect, all actions taken. by the defendant in regard to 

those bonds, any agreements entered into in regard to said bonds, etc.; 

2. Recordation of plats of the Aquia Subdivision, made by G.W. 

Clifford and Associates,. Incorporated, dated ·March, 1972, designated Section 

C, Craw's Nest Harbor; 

3. Plats of the subdivision in Aquia Harbor, made by Urban 

Engineering_and Associates, dated September, 1971, designated Section D; 

4. Plats of the subdivision in Aquia made by Clifford and 

Associates, dated September, 1971, designated Section A, Craw's Nest Harbor 

Subdivision; 

5. Plats of subdivision in Aquia Harbor made by Clifford and 

Associates, dated September, 1971, designated· Section B, Crow's Nest Harbor 

Subdivision; 
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6. Knowledge and extent of construction of streets and water 

lines in Craw's Nest Harbor; 

7. Names, addresses and telephone numbers of persons contacted 

regarding subject of this suit. 

Harris & Harris, p.q. 
Attorneys-at-Law 
809 William Street 
Fredericksburg, Virginia 22401 

° CERTIFICATE 

BOARD OF SUPERVISORS OF 
STAFFORD COUNTY, VIRGINIA 

0 OOJ I 
,,'} 0 •• i/ ;/· . 

By ?*< .. , . -':.. ~ "!: -<-'>" .:z::z:z:-
:0 . • ' Of ·Counsel . 

;l 

I certify a torue and exact copy of the fo~oing Not~e of . 
Deposition was mailed, postage prepaid, this /9 : day of A >~de:=~:'/; ( . .- .... 
19~, to William M. Sokol, 918

0 

Princess Anne Street, Fredericksburgt 
Virginia 22401, Counsel· for Defendant·. · 

·-~ .. , ...... ,/ 

/ 
~/ 

•/ 

I 

I / 

/ 

~-
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To: SAFEXD INSUPAN:E CXM?ANY 

You are hereby notified that pursuant to the pmvisions of Rule 4:9 

of the rules of the Suprene Court of V:ixgmia., you are hereby required to 

prcduce at the office of Harris and Harris, Attorneys at Iaw, 809 Wi 1 1 i am 

Street, Fredericksbu:rg, Virginia at 10:00 a.m. on the 'nti.rd day of April 1979, 

all of the foll~g documents in your possession, custody or control: 

1. 'lhe file referred to by Donald Arthur Reedy on page 52 at line 

three of. his de!=osition taken on March 6, 1979. 

2. 'Ihe files referred to on page 9 line ~ of the det;osition of 

Peter H. BraNn taken March 6, 1979. 

3. A oopy of the standard subdivision bani foxm referred to on 

page 35 lines 20-22 of the deJ.=Csition of Peter H. Brown taken 

March 6, 1979. 

4. A oopy of the settlanent .agreetent referred to on page 36 lines 

13-21 of the de!=osition of Peter H. Brcw.n taken March 6, 1979. 

5. All files rela'f::i.:ng to Crews Nest. Hat±or ~or Stafford Coun:tY creat 

or maintained by (a) Kenneth Holloway (b) Mr. Gosney, the 

Regional SUrety Underwriter~ had a p::>sition s:imilar m type 

to the !=OSition occupied by E'mnet:t William ~erty (c) 

I:waine Stevenson (d) Donald Arthur Reedy (e) Peter H. Brown 

(f) wayne Jensen (g) con Spickard. 

By: .... 

Of COUnsel 

William H. Harris, p.d. 
Harris arxi Harris 
809 William Street 
Fredericksbu:rg I Virgmia. 22401 
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CER!'IE'ICATE 

I certify true and exact a::Jfl':l of the foregoing notice was nailed 

~e prepaid, this 27th day of March, 1979 to William M. SOkol, adtticar, 

Sokol and Ledbetter, 819 Prmcess Anne Street, Fredericksburg, Virginia. 

W1 11 , am H. Haxris 
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RESPONSE AND OBJECTIONS TO 
REQUEST FOR PRODUCTION OF DOCUl1ENTS 

Safeco Insurance Company, by counsel, makes the 

following response and enters the following objections to the 

request for the production of documents filed by the plaintiff 

on or about March 27, 1979: 

1. Safeco hereby provides to the County photo­

copies of the following letters: 

(a) William G. O'Brien 
Administrative Assistant 
Stafford County of Stafford 
Letter of January 10, 1973 to 
l~. s. M. Vandevender, 
President, Research Homes, Inc., and 

(b) D. K. Cook, 
County Administrator 
County of Stafford 
Letter of May 15, 1973 to 
Mr. H.P.C. Vandenberg 
Corporate Engineers 
Research Homes, Inc. 

documenting Safeco's conclusion that the subdivision bond form 

was provided by representatives of the Board of Supervisors of 

Stafford County. 

2. See Objection to Request 5. 

3. Safeco appends a photocopy of a page from its 

forms' manual indicating t.hat subdivision bonds forms are used 

by Safeco for California, Arizona, ~nd Oregon. There are no 

bond forms for Virginia. 

4. Safeco has previously responded to the Countv•r 

request for the production of a settlement agreement between -

DMI and Safeco, setting forth the objections and reasons for 

not producing that settlement agree~ent. Further, Safeco objec~s1 
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on the ground that such an agreement is not relevant to the 

matters in controversy between the Board of Supervisors of 

Stafford County and Safeco. 

5. Request 5 does not comply with Rule 4:9 in 

requesting a designated document or thing. Further, Rule 4:1 

(3) requires certain representations and criteria before trial 

preparation: materials may be subject to discovery. The Board 

of Supervisors of Stafford County has already taken the deposi-

tions of four (4) individual employees of Safeco. It is sub-

i 

I 
I 
I 

mitted that under no reasonable construction of Rule 4 of.the Rules t= 
the SUpreme Court ofVirginia may a party in litigation be required I 
to turn over entire files to the adverse party. 

SAFEC~ IN~~RANC=Y~ 
•Bytdl~ 

f Counsel 

w~ITTICAR, SOKOL & LEDBETTER 
P. 0. Box 593 
918 Princess Anne Street 
Fredericksburg, Virginia 22401 

CERTIFICATE 

I hereby certify that a true and correct copy of 

this Response and objections to Request for Production of Docu-

ments was mailed, postage paid, to. William H. Harris, Esquire, 

Harris and Harris, 809 William Street, Fredericksbur~ Virginia 
1!:1 

22401, counsel of record for the plaintiff, this s-~ day 

of April, 1979. 
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Vltl'lllltt·~n I. f'Attnl'tH 

SYLY&~TF.N StLYiq ....• ... 

\tt·. !;. t\1. \'alldovt•ndc~r, .President .. 
, ':;. ·. . .. H c..~ H (!a r c h I l o rn c ~.; , [ n c • , 

·; 
.,: . .,. 7 i 7 .1..• • l: ~; b llt" g .l' il ~ l! 

F'all!l Cluii.·ch, Vil·ginia 
.. :·· .. 

Z2043 

1 t e : C r c)\ v ' s N c: s t H;,. r bot I :t· , 
,r.;f:~ctlons A, B, G, D 

It ~i.})pc!:~·rs that some confusion has a-risen concerning the ''.pprova] o! 
lhn fi11al pl.d.!.; .fen· thr~ above rc!crcncccl suc'tiono. I \vill o.ttcn1.pt tc 
cla.1·i£y this situation. 

I arn (.'n.clo:;ing·a copy of Article II of'th~ Coltnty Sllbclivh1ion Ordinn.nce 
.rcgardi.tt[t pl.J.ts ·and platting o£ laud, and your att.Hcint'l is :1.lso cailcd 
to the rc m:'l. iader o ( lhe 01~dinancc rcrro.1·din r, subcl t vin ion t"C!'l uir r. n'<-:nl:s 

ur the Counf;y. You \Vill be' r<·!Cpti.l·cd to furnish ;'\. pcrfcn·rn~"'.nCc bnnd or 
of:hct• ~.pprovcd curety to the County, in liett o£ con~;trucliC>n, rcr,.:1. ·clinH 
_the public bnp1·ovcments, and a ccl·tifi.cd st~tcrncnt !rorn youl" C!rl!'.Lne~cr 
ns to the c~stitnatncl cost of the public in1p1·ov·erncnts. l~ondi.nt~ in lllo.t 
arnnunt \•;ill be rcrp.tt"rccl prior to Cinlt.l (l.ppr.ovn.l. [ ;un t'IH.:ln:;iil'~ ;1 Han,ptc 

· subdivision bond that may be tt!H::<l i.:..1 lien of l:ltc.! pt:rfonn;'.ll£'' '"""' YoLt 
.. should also contact Mr. Chat·les E. Stnith, County Engi11eer; reg~t rding 
t' • . 

· app~oval of yot.ift 'v;J.tcr at1d se\ver plat·!'~···. 
\ . 

. You m~y S'tthmit the plats Cor sir.-n:1.turn h-y: .. thc~ $nhcli'vi~·;icJn Agent a,;'tcr 
you h~tvc obtained appt'ovnls and signn.tu.,rc:rtrorr'l.·.thc l!iglnvay Eng·.neer, 
1-Ien.lth Officer, and Chairman o( the Planning Gotn!nis~ion. · . . 

If I.may b~ o.C !urlhc1· assistance·, plea.sn let me l.;no\v. 
,, • 

·· .. · 
'\ \ .. / I! I,~ 

I •• V 
'-:. (, 

.__; ~· L I· ; ,:.r 
,.:,. ., I ' •"j • '1 .. 

/ i', v '• 1 . ~"' .... . .I !'"! .I ,. ' 1- ........... 

'-,<.'.1~ .• l ·\-'. ~,' \ :,•' . l( I 

,; !\I' ~~ I \ \ \" I 

Very truly your~, 

/ .~ 
• ~ •• . • 1 • .... . , ,__,. 

A
'/ /. ;.:'' . . i> /(' # •••• ', ,--· 

.· .. ' ., , ,'' ( i ,I 
·- {- (.., (', ..... ·';·l· .,.·. ·. . .. ;· ... : ""'<--'-.: 

\vi.J 1t·1111 c;: O'!Jd.t.!ll 

Achninis tl·ativc Ass ist~nt 
Encl: 
CC: 1vtr. D. K. Cook, CnnnLy 1\dtnini.stl·:-ttor 
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May 15, lt')73 

I' 
f'O& nuc,L \'I l'.~'llllt.v 

Ltt~nttr."t(at 1\ 1 turrt:~o 

\VI~H"tt:U 1.. f" .. Prtf',tf 

SYt.Y1:1ln.n t9tt.YEn • , 
''· .,. c:utu( 

'C:C\\1'11 \ AIH.IUU'\.~4ftttt •, 

,•.t 

( 

Ml:"~ ITo P. C. Vandc11bcrg 
Go rpo rfl.te l:~n~inccrs 
H.f~!H!c:\ t•ch {[orne~;, rnt: .. · 

7777 Lcc~burg Pike 
Falls Church, Virginia 22043 

Dca1.· Mr. Vandenberg: 

.. 

Reference is made to a letter subn1ittcd to this office dated 
April 24,, 1973 from M1·. J. Edgar Scars rcqt1cntinr~ approval 
of prcliminnry dcvP.lopn1cnt cost cstilnat:es fo1· Sections A, B, 

. · C and D of Cro\v 1 s Nest t-Iarbour in the amount or $1, 200,.000. 

·. 

I 

·J 

:tvir. So M. Vc:Jndcvcndcr \Vas advised by letter on J~nuary 10, 1.973. 
as to \vhat would be.yequirccl p1.·ior to apprc.P!.~l of final plats for 
these scction~s. \Yc a.lso h~ve a. letter on file (r()m tvir. J. Edg=2r 

··:· .. Scars dated November 14, "1972 cstimn.tinfl the total con:1tructi.on · 
· .. cost for these fout· sections to be $1, 287, 492, and bond ins; or 
.'• :: other appl·oycd su1.·ety \vill be rcqtJh·~d in lhn.l: n.n1ounto I h;LVt! 
·~ als'o· rcqn~~jt.~cl that you contact the Connty Engincc't' rncardiu[~ 
.:·-:-approval of \Vater nnd sc\ve1· plans as \Vcll as the feasibility of 

water b.eing supplied by the SaRitary District to the p1·oject. · · .. , . ':.·\. . . 
The total estimate as outlined i~. y()u't" ln~tcl;: of Noven1bcr 14, 1972 

. is acceptable to the County, provide~~ t.bat a certified ·'statement to 

. this effect is provid.ed by your ehgin~cr.·~~-. · 

' 

: '. ... 

' . ' I ~ , , .... 
· ..... 

. ·•·. : 

: .,, .... 
. i~ ·. 

' .. 
·~ . 

. ·.·· 
... • : ·.·-···~-· •• - • • .. • • • • • ... - - • • 0 • •• .... • • ~ • - 0 • 

~- • • .•• ·-. ~ --.•••••• ._ .......... __ : ... -- . •• · .. :-.• • •: -·· - •.:-- -.·~-••• oo::·- __ ..... __......___. -·:o--= . • . tt ' .... 
.---~- ..... .. ·: ... •. 0 •• :---·"··-;· • • •••• ··.:---.... ~,--

.. It is suggested that you c.ontact ~ro ·N. Go 'Sha1"p, the i.ncorning 
··:'! County Adn1inis~rator, regarding the bonc.ling ·.t"l~quircments, '.Vetter 
:. and sev.•er approvals as \Vcll as other requiretncnts of the Cou11ty. 
·· .•. 

'· Very tl·uly yours, . .. 

-· .' .. ~·::· .·" 
·.~ ·- ~- . 

D.;·· K. ·Goolt 

. .. 
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Bond Number 

. , 
Perf ot·mance "nd r,1ymcnt: 

S-1324 Co-Surety - Public t~ork · ,, 
... Pet"form.1nce and Pa.yment - 11 ,, 

: ·· Co-Surety - Public ~ork .. 
··:: :._ Perform.1nce and Pftyment - ··•.:; 

Co-Surety - Public: \.fork ... 
·-.~ ·' Perforr.tance and Pcrtcent -

Co-Surety - Public Work • ·: 
Performance and Pay~ent -

Pr;i.vate Wot:k 
Performance and Pa.yment· - .... 

Private Work · .. •. 
' Performance and Payment -· 

Public t.Tork 
Performance and Payment 

Public Work 
Perfo~ance and Payment -

Public Work 
Performance and Payment -

Public Work 
Proposal - Public Work 

.·· ·'. 

Statuto~/ Payment 
Statutory Pa~ent - Private Work 

. Statutory Payment - Private Work 
·.· Statutory Performance 

S-1J25 

S-lJ2J 

.S-1313 

5-1264 

S-636 

S-604 

S-1263 

S-544 

s-444 
S-914 

. 5-1406 
S-1407 
S-1216 
S-1405 

Statutory Performance and Payment· S-820 
· Statuto~y Performance and Payment 

Co-Surety S-1326 
Statutory Performance and Payment -

Public work. S-1263 
Statutory Performance and Payment -

Pu~l.ic ~larks .. :- S-1084 
Subcontract - Payment S-859 
Subcontract· - Performance and 

Pa'nnent , ... 
SubdivisiO·fl", Improvement Payment : -~·-;.822 

S-1211 

Subdivision Improvement - ~ ~ 

· · S-l'29J 
.. :,.:• .. 

.. 

. , Performance 
Subdi~islon Improvement . •:-;-•,.,, -.. 

·' 

Perfotiitance 
Subdivision Improvement 

Performance 
Supply 

. --.. ., , 

First National , r 

Bid l1ond AlA 
Bid Bond - All Purpose 
Bid Bond Construction 
~!aL,tenance 

Payment - AL\ 
Perfcrmance 
Perf oman c e - AIA 
Perfor.':tance and Payment 
Subcontract 

· 7.Sub~on tr ~~ t. Pa7tnent 

.. . 

. 

s-821 ··· ~·. 

S-1362 
S-1449 

~ . 
5-1298 
S-1139 
S-1306 
S-1!.111 
S-11113 
S-1207 
S-1142 
S-llla4 
S-1161 
s-1412 

.. 

Division or Stnt~ ! •. 

Idaho . , 
Louisiana 

.·. 
Oregon 

WashingtOn 

Louisiana . 
~lev ada 

Id3hO 

Louisiana 

·ot'eSJon 

Hashing ton 
North Carolina 
Pennsylvania 
Arizona 
Te:<as 
Pennsyl•Jania 
Arkansas 

·Arkansas 

Louisiana 

New Jersey 
... , 
' 

California 

Arizona 

. California 

Oregon 

• I 

New Jersey 

• f 



0 R D E R 

This day came the parties on the Plaintiff's Motion 

to Compel the Production of Documents, and vias argued by counsel. 

On Consideration ~fuereof, it is the opinion of the 

Court that the Plaintiff is entitled to have produced by the 

Defendant a copy of the agreement between Safeco and DMI, and. 

is not entitled to have the underwriting files maintained by the 

representatives of Safeco, or other files maintained by Donald 

Reedy or Peter H. Brown. Further, the Court is of the opinion th t 

the Defendant has satisfactorily responded in the matter of the 

production of a standard subdivision bond form. 

ENTER:-:~.-~-. ~4J·t'LI'UI ~ 
•t:r: : _,, 

. I. l : . L·· .tt . 
/ . ,;v \J ,-

SEEN AND EXCEPTED TO: 

._;;'t/.{,e;~.,..,, v ~~7.-t: ;, 

/ / · udge [Ic.' .z... I / I ~-

{/Dat7·/ J0.~·k J-..7. tlZ/ 
I I 

\ 

\ / . 

William H. Harris 
Harris & Harris 
809 William Street 
Fredericksburg, Virginia 22401 

Sokol 
Whitticar, Sokol & Ledbetter 
P.O. Box 593 
918 Princess Anne Street 
Fredericksburg, Virginia 22401 

''I 
.~~~ ~ 

~. I )/# 

I 
, / I , . ! ,~, L ·z.. ·_,- ':2. 
·tH : .. · · j ro/ 

._. /:·,f~·\r~~~~ '-f :.\. 
·1 ,01 I 
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PLAINTIFF'S INTERROGATORIES III 

TO: Safeco Insurance Company of America 
c/o William M. Sokol 
WHITT~CA~, SOKOL & LEDBETTER 
918 Princess Anne ·street 
Fredericksburg, Virginia 22401 

COMES NOW your Plaintiffs, Board of Supervisors of Stafford 

county, by counsel, and propound the following Interrogatories to 

be answered under oath by Safeco Insurance Company of America or 

by their authorized agent within the time prescribed by the Rules 

of the Supreme Court of Virginia: 

(a) These Interr~gatories.are continuing in nature pursuant 

to Rule 4:l(e) (1) and (2) so as to require the filing of 

supplemental answers and responses without further request should 

additional information or information inconsistent with the 

information contained ~n the answers and responses to these 

interrogatories become available to the party or parties to wh 

these Interrogatories are directed. 

(b) Where info~B:tion or knowle~ge in. the ··possession of a 

party is reque~ted, such request includes· knowledge of the party' 

agents, employees, next friend; guardian, representative and, 

unless privileged, the party's attorneys. 

(c) If information with respect to any documents is withhel 

under any claim of privilege, furnish a list identifying each 

document for which the privilege is claimed, tog~ther with the 

following information: date: sender, .recipient1 recipient of 

copy; subject matter of document; and the basis upon which 

privilege is claimed. 

(d) With respect to any document about which information is 

requested, the answer to the question shall indicate the file 
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where the document is stored and the name, address and telephone 

number of the person or persons who maintain such file. 

(e) WheL-e t~1e ·name of. a pers.on or eriti ty i.s requested, you 

must indicate the full name, business firm, business address, 

home address and telephone number, if applicable. 

(f) The pronoun 11 you" or "your" refers to respectively 

Safeco Insurance Company of America and the persons and/or 

entities mentioned in clause "b" above. 

(g) "Documents" means any item which is within the scope 

of Rule 4:9. 

(h) Receipt by mail of copies of documents ~equested 

hereinbelow at the offices of Harris & Harris, 809 William Street, 

Fredericksburg, Virginia, 22401, within 24 days of the date of 

receipt hereof with· a notarized affidavit under oath of the 

Defendant's or their .attorney that the copies of the documents are 

true and complete will be satisfactory compliance with this 

·pleading. 

1. State the names, positions and occupations of all 

persons you intend to call as expert witnesses, if any, at the 

trial of this case and identify which matter they will be called 

as experts in. 

2. With ·respect to each expert witness who you intend to 
. 

call, state the purpose of which the-expert witness is to be 

called and a brief s~ary of.the testimony you expect the expert 

witness to give, together with a list or ~ummary of the resource 

. documents and/or materials upon which each expert witness will 

rely and state in detail the precise conclusion and/or opinion 

that each expert witness called by you is anticipated to give. 
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3. Do you intend to call any other witnesses other than 
-··- - .. 

those, 1£ any, ·described in paragraphs No. 3 and No. 4 above. 

4. If the answer to i3 is in the affirmative, give the 

names,. addresses, telephone numbers, positions and occupations 

of each other witness. 

S. With respect to each witness listed in response to 

paragraph #4 above, state the purpose for which that witness is 

to be called, and a short summary of the testimony you expect 
'-.. 

that witness to give. 

6. Describe the verbatim contents of each and every document 

which you intend to produce as evidence in the trial of this 

matter; in lieu of such description, include a copy or copies 

thereof in response to this pleading. As to each, identify the 

specific issue or factual purpose for which the document will be 

introduced into evidence. 

7. With respect to each document described in paragraph #6 

above, state the witness or witnesses who will introduce the 

document into evidence and the name, address and telephone number 

of the current custodian of the docUment. 

8 • State the name of any per.son or ~nti ty, together with 

their addresses and telephone numbers (including, without 

limitation, any.attorneys} with whom you have had contact with 

respect to the controve~sy which is the subject of this. 

pr~c.eed.ing •. -. . 

9. Describe the verbatim contents of each and every document 

(other than those described in parag~aph i6 above) written or 

received by you from·any party to the litigation or any other 

person or entity with respect to the controversy which is the 
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subject of this litigation. In lieu of such description, include 

a copy or copies thereof in response to this pleading. For each 

document so described, give the name, address and telephone 

number of the current custodian of the document. 

10. State all facts, knowledge and information upon which 

yo~ rely in making the allegations contained in parag~aph 1 of 

the Grounds of Defense filed on or about July 9, 1979, (herein­

after "Grounds of Defense 1
') • 

11. State all facts, knowledge and information upon which 

you rely in making the allegations contained in paragraph 2 of 

the Grounds of Defense heretofore filed in this case. 

12. State all facts, knowledge and information upon which you 

rely in making the allegations contained in paragraph 3 of the 

Grounds of Defense heretofore filed in this case. 

13. State all faqts, knowledge and information upon which 

Y.o~ r~ly in making t:he_ all':gations contained .. -in· paragraph 4 of 

the Grounds of Defense heretofore filed in this case. 

14. State all facts, knowledge and information upon which 

you rely in making the allegations contained in paragraph 5 of 

the Grounds of Defense heretofore filed in this case. 

15. State all facts, knowledge ~nd information upon which 

you rely in making the allegations contained in_paragraph 7 of 

the Grounds of Defense heretofore filed in this case. 

16. State all facts, knowle~ge and information upon which 

_you rely in making the allegations contained in paragraph 8 of the 

Grounds of· ·Defense heretofore filed in this case. 

17. State all facts, knowledge and information upon which 

you rely in making the allegations contained in paragraph 9 of 

the Grounds of Defense heretofore flled in this case. 



18. _state all facts, knowledge and information upon which 

you rely in making the allegations contained in paragraph 10 of 

the Grounds of Defense heretofore filed in this case. 

19. State all facts, knowledge and information upon which 

you rely in making the allegations contained in paragraph 11 of 

the Grounds of Defense heretofore. filea'in this case. 

20: State. all facts~ knowledye and information upon which 

you rely in making the allegat~ons contained in paragraph 12 of 

the Grounds of Defense heretofore filed in this case. 

21. State all facts, knowledge and information upon which 

you rely in making the allegations contained in paragraph 2 of 

Defendant's Answer and Grounds of Defense to the Plaintiff's 

original Motion for Judgment. 

22. State all facts, knowledge and information upon which 

you rely in making the allegations contained in paragraph 3 of 

Defendant's Answer and Grounds of Defense to the Plaintiff's 

original Motion for Judgment. 

23. State all fac~s, knowledge and information upon which 

you rely in making the allegations contained in paragraph 4 of 

Defendant's Answer and Grounds of Defense to the Plaintiff's 

original Motion for Judgment. 

24. State all facts, knowledge and information upon which 

you r~ly in making the allegations contained in paragraph 5 of 

.Defendant's Answer and Grounds of Defense to the Plaintiff's 

original Motion for Judgment. 

25. State all facts, knowledge and information upon which 

you rely in making the allegations contained in paragraph 6 of 

Defendant's Answer and Grounds of Defense to the Plaintiff's 
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o~iginal Moti~~ f~r Ju~qmen~. 
.. .. -- .... 

26. State all facts, knowledge and information upon which 

you rely. in making the allegations contained in paragraph 7 of 

.Defendant's Answer and Grounds of Defense to the Plaintiff's 

original Motio~ for.Judqment. 

27. State a~l facts, knowledge and information upon which 

you rely in making the allegations contained in paragraph 8 of 

Defendant's Answer and Grounds of Defense to the Plaintiff's 

original Motion for Judgment. 

28. State all facts, knowledge and information upon which 

you rely in making the allegations contained in paragraph 9 of 

Defendant's Answer and Grounds of Defense to the Plaintiff's 

original Motion for Judgment. 

29. State all facts, knowledge and information upon which 

you rely in making the allegations ~ontained in paragraph 10 of 

Defendant's Answer and Grounds of Defense to the Plaintiff's 

original Motion for Judgment. 

30. State all facts, knowledge and information upon which 

you rely in making the alleg.ations contained in paragraph 11 of 

Defendant's Answer and Grounds of Defense to the Plaintiff's 

or~gina.l Mo~ioz: fo_~ J~d~m_ent_. ·-- · · 

31. State all facts, knowledge and information upon which 

you rely in making the allegations contained in paragraph 12 of 

Defendant's Answer and Grounds of Defense to the Plaintiff's 

original Motion for Judgment. 

32. State all facts, knowledge and information upon which 

you rely in making the allegations contained in P.aragraph 13 of 

Defendant's Answer and Grounds of ·Defense to the Plaintiff's 
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original Motion for Judgment. 

33. State all facts, knowledge and information upon which 

you rely in making the ~!legations contained in paragraph 14 of 

Defendant's Answer and Grounds of Defense to the Plaintiff's 

original Motion for J~dgment. 

34. List all minutes, resolutions and/or other documents in 

existence-within the files or offices of Safeto Insurance Company 

of America or any of its agents or employees concerning Craw's 

Nest Harbour Subdivision Bonds or anything related thereto. State 

in full and complete detail any and. all meetings, formal or 

informal, during which Crew's Nest Harbour Subdivision Bonds were 

discussed by Safeco or any of its ~gents or employees whether 

or not the minutes, notes or memorandum of such meetings 

were kept and if such documents were kept concerning said meetings, 

descrii?e th.e verbati~ c_~ntents of each and. ev..ery··such documents. 

In lieu of such description, include a copy or copies thereof 

in response to this pleading. For each such document so describe , 

give the name, address and telephone number of the current 

custodian of said document. For any meeting or discussion which 

is the subject of this Interrogatory for which no written docu­

ments are known to exist, state in full and complete detail the 

date and place of said meeting or discussion, the persons -

participating in the meeting and/or discussion, and provide a 

full and c~mplete description of the meeting and discussion, 

including what each participant said during such meeting and/or 

discussion. 

35. State in full and complete detail all facts, knowledge 

and/or information upon which you will rely to prove the 
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allegations set out in paragraph 1 of the Grounds of Defense. 

36. State in full and complete detail all facts, knowledge 

and/or information upon whi~h you will rely to prove the 

·allegations set out in paragraph 2 .of the Grounds of Defense. 

37. state in full and complete detail all facts, knowledge 

and/or information upon which you will rely to prove the 

allegations set out in.paragraph 3 of the Grounds of Defense. 

38. State in full and complete detail all facts, knowledge 

and/or information upon which you will rely to prove the ... - ... 

allegations. se.t out in paragraph 4· of ~e Grounds of Defense •. 

39. State in full and complete detail all facts, knowledge 

and/or information upon which you will rely·to prove the 

allegations set out.in paragraph 5 of the Grounds of Defense. 

40. State in full and complete detail all facts, knowledge 

and/or information upon which you will rely to prove the 

' allegations set out in paragraph 7 of the Grounds of Defense. 

41. State in full and complete detail all facts, knowledge 

and/or information upon which you will rely to prove the 
- ... -. 

allegations. set out in paragraph ~·of the Grounds of Defense. 

42. State in full and complete detail all facts, knowledge 

and/or information upon which you will rely to prove the 

allegations set out in paragraph 9 of the Grounds of Defense. 

43. State in full and complete detail all facts, knowledge 

and/or information upon which you will rely to prove the 

allegations set out in paragraph 10 of the Grounds of Defense~ 

44. State in full and complete detail all facts, knowledge 

and/or information upon which you will rely to prove the 

allegations set out in .paragraph 11 of the Grounds of Defense. 
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45. State in full and complete detail all facts, knowledge 

and/or information upon which you will rely to prove the 

allegations .set out in paragraph 12 of the Grounds of Defense. 

46. State in full and complete detail all facts, knowledge 

and/or information upon which you will rely to prove the 

allegations set out in paragraph 2 of Defendant's Answer and 

Grounds of Defense to the Plaintiff's original Motion for 

Judgment (hereinafter "original Answer"). 

47. State in f.ull and complete detail all facts, knowledge 

and/or information upon which you will rely to prove the 

allegations se·t aut in paragraph 3 of Defendant's Answer and 

Grounds of Defense to the Plaintiff's original Answer. 

. .48 •. State .. in .full an.d qomplet~ detail' a:rl-· facts, knowledge 

and/or information upon which you will. rely to prove the 

allegations set out in paragraph 4 of Defendant's Answer and 

Grounds of De£ense to the Plaintiff's original Answer. 

49. State in full and complete detail all facts, knowledge 

and/or information upon which you will rely to prove the 

allegations set· out in paragraph 5 of Defendant•s· Answer and 

Grounds of Defense to the Plaintiff's original Answer. 

SO. State in full and complete detail all facts, knowledge 

and/or informa·tion upon which you will rely to prove the 

allegations set out in paragraph 6 of Defendant's Answer and 

Grounds of Defense to the Plaintiff's original Answer. 

sf. State" in'' fuil '·and complete detail all facts I knowledge 

and/or information upon which you will rely to prove the 

allegations set out in paragraph 7 of Defendant's Answer and 

Grounds of Defense to the Plaintiff's original Answer. 
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52. State in full and complete detail all facts, knowledge 

and/or information upon which ·you will rely to prove the 

allegations set out in paragraph 8 of Defendant's Answer and ~-

Grounds of Defense to the Plaintiff's original Answer. 

53. State in full and complete detail all facts, knowledge 

and/or information upon which you will rely to prove the 

allegations set out in paragraph 9 of Defendant's Answer and 

Grounds of Defense to the Plaintiff's original Answer. 

54. State in fult and complete detail all facts, knowledge 

and/or information upon which you will rely to prove the 

allegations set out in paragraph 10 of Defendant's Answer and 

Grounds of Defense to the Plaintiff' s· _original Answer. 

55. State in full and. complete detail all facts, knowledge 

and/or information upon which you will. rely to prove the 

allegations set out in paragraph 11 of De.fendant' s Answer and 

Grounds of Defense to the Plaintiff's original Answer. 

56. State in full and complete ~et~il all facts, knowledge 

and/or information upon which you will rely to prove the 

allE:!gations. se:t ot~.t in .paraqraph 1:2 of Def·endant.' s Answer and 

Grounds of Defense to the Plaintiff's original Answer. 

57. State in full and complete detail all facts, knowledge 

and/or information upon which you will rely to prove the 

·allegations set out in paragraph-13 of Defendant's Answer and 

Grounds of Defense to the Plaintiff's- original Answer. 

58. State in full and complete detail all facts, knowledge 

and/or information upon which you will rely to prove the 

allegations set out in paragraph 14 of Defendant's Answer and 

Grounds of Defense to the Plaintiff's original Answer. 
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BOARD OF SUPERVISORS OF STAFFORD COUNTY 
, . r.A / 

By t.·~//f/ -y.r 
Of Counsel 

William H. Harris, p. q. 
County Attorney for 
Stafford County, Virginia 
809 William Street 
Fredericksburg, Virginia 22401 

CERTIFICATE 

I hereby certify that a true and exact copy of the foregoing 

Interrogatories was mailed, postage pre-paid, or hand-delivered 

this ~day of (')a~,_, , 1979,. tq_WUliamM. Sokol, 

Esquire, counsel for Defendants, 918 Princess Anne Street, 

Fredericksburg, Virginia, 22401. 

W1lliam H. Harr1s 
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M 0 T I 0 N 

The defendant, Safeco Insurance Company of America, 

by counsel, moves the Court for a protective order, in accordance 

with Part 4 of the Rules of the Supreme Court of Virginia, with 

speci~ic respect to the fifty-eight (58) interrogatories pro-

pounded by counsel for the Board of Supervisors of Stafford 

County, and in support of its motion Safeco submits the following 

1. The County filed its l-1otion for Judgment two (2) 

years ago, and has thereafter inundated the defendant with pre-

trial discovery outside the scope and intent of Part 4 of the 

Rules of the Supreme Court. 

2. Heretofore, the. plaintiff has filed and propounded 

upon the defendant its interrogatories labeled plaintiff's 

Interrogatories I and II. 

3. To each set of interrogatories the defendant has 

responded, and has objected to- answering those interrogatories 

which w~re clearly inappropriate. 

4. The Court has heard argument and ruled on the pre-

vious sets of interr~gatories, and notwithstanding such rulings 

the County filed its motion that the Court reconsider its Orders. 

5. In addition to the extensive interrogatories here-

tofore filed, the County filed twenty (29) separate requests for 

admissions of fact which were responded to by the defendant. 

6. Despit~ the fact that the defendant voluntarily 

supplied the plaintiff with hundreds of documents, the defendant 

filed a request for the production of documents which sought 

production of the defendant's entire underwriting file. In its 
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written response, the defendant has taken the position that the 

County is not entitled to the defendant's underwriting file. 

7. Further, during the course of this litigation, with 

substantial expense an~ inconvenience to the defendant, the 

plaintiff has insisted that depositions be taken at its conven-

ience in Fredericksburg, Virginia, and the defendant has produced 

the following persons in Fredericksburg, Virginia, to be deposed 

by counsel for the County: .. 
(a) On January 16, 1979, Ken S. Holloway of Safeco 

Insurance Company of America came f~om Atlanta, Georgia, to be 

deposed by Mr. Harris;-

{b) On March 6, 1979, Emmett William Dougherty, 

formerly employed by Safeco Insurance Company of America, came 

from Atlanta, Georgia{ to be deposed by Mr. Harris. 

(c) On t4arch 6, 1979, Donald Arthur Reedy of 

Safeco Insurance Company of America came from Atlanta, Georgia, 

to be deposed by t-1r. Harris; 

(d) On March ·6, 1979, Peter H. Brown of Safeco 

Insurance Company of America, came from St. Louis, Missouri, 

to be.deposed by Mr. Harris; 

8. Two (2) years after the filing of its initial plead-

ing, the county now serves fifty-eight (58) written interrogate-

ries upon the defendant. The composition of the questions, 

individually and collectively, considered in light o~ the 
. 

protracted duration of this litigation and the burdensome 

discovery listed hereinabove, and·the nature of the questions 

posed, is inappropriate and ·legally vexatious. 
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WHEREFORE, the defendant seeks and moves for the entry 

of a protective Order consistent with the intent expressed 

in Part 4 of the.Rules of the Supreme Court of Virginia. 

· NOTICE OF MOTION 

TO: William H. ·Harris·, Esquire 
Harris & Harris 
809 William Street 
Fredericksburg, Virginia 22401 

TAKE NOTICE that on the 29th day of October, 1979, . . . 
at 10:00 a. m., or as soon thereafter as counsel may be heard, 

I will move that the Circuit Court of Stafford County enter an 

appropriate order. 

WILLIAM M. SOKOL 
Whitticar, Sokol & Ledbetter 
918 Princess Anne Street 
P. o. Box 593 
Fredericksburg, Virginia ~2401 

. ' 

CERTIFICATE 

I certify that a copy of the foregoing Motion and 

Notice of Motion was mailed, postage prepaid, this ~yraf __ day 
. . 

of October, 1979, to William.H. Harris, Esquire, Harris & Harris, 

809 William Street, 

for the plaintiff. 
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0 R D E R 

This day came the parties on the Motion of Safeco 

Insurance Company of America for entry of a protective order 

with respect to the fifty-eight (58) written Interrogatories 

propounded by the Plaintiff, and was argued by counsel. 

upon Consideration Whereof, it is the opinion of the 

Court that questions 1 through 5 are proper and within the scope 

of discovery as provided in Rule Four, and the Defendant shall 

provide answers to Interrogatories 1 through 5 within fourteen 

(14) days of the date of entry of this Order. 

With respect to Interrogatories 6 and 7, the Defendant 

shall list the documents which it intends to produce at the trial 

of this case, with sufficient description of the originator of 

the document and its present location, as well as the identity of 

the witness who will introduce the document into evidence, and 

the Defendant shall so answer Interrogatories 6 and 7 within 

fourteen (14) days of the date of entry of this Order. 

With respect to Interrogatories 8 through 58, the 

Court is of the opinion that such Interrogatories as propounded 

are not proper and are not within the scope of discovery as 

provided in Rule Four, and accordingly, the Defendant shall be 

relieved from any responsibility to provide answers to 

Interrogatories 8 through 58. 
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-
SEEN AND EXCEPTED TO: 

William H. Harris 
Harris & Harris 
809 William Street 
Fredericksburg, Virginia 22401 

& Ledbetter 

22401 
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VIRGINIA: 

IN THE CIRCUIT COURT OF STAFFORD COUNTY 

BOARD OF SUPERVISORS _OF STAFFORD COUNTY 

v. AT LAW NO. 307-77 

SAFECO INSURANCE COMPANY OF AMERICA 

REQUESTS FOR ADMISSION 

TO: BOARD OF SUPERVISORS 
OF STAFFORD COUNTY, VIRGINIA 
c/o William H. Harris, 
County Attorney 
809 William Street 
Fredericksburg, Virginia 22401 

Plaintiff 

Defendant 

The Defendant, Safeco Insurance Company of America 

(hereinafter referred to as Safeco), by counsel, pursuant to 

Rule 4:11 of the Rules of the Supreme Court of Virginia, files 

its Requests for Admission upon the Plaintiff, the Board of 

Supervisors of Stafford County, Virginia (hereinafter referred 

to as the Board), to be answered within the time and in the 

manner prescribed by said Rule. 

The Exhibits referred to in the following Requests 

have been provided to the Board during discussions in the 

preparation of Stipulations of Fact. The numbers used herein 

correspond to the numbers used for the Exhibits referred to 

in the Stipulations of Fact set forth in Safeco's Trial Brief. 

Safeco requests that the Board make the following 

admissions: 

1. That Crows Nest Harbour Limited Partnership 
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II (hereinafter referred to as CNHLP) is a Virginia Limited 

II Partnership, started on October 5, 19 71. 

2. That CNHLP was comprised of Coke Gage and FVM 

Corporation, a Virginia corporation, general partners, Research 

Homes, Inc., a Delaware corporation, limited partner, and Woodro 

D. Marriott, Frank K. Johnson, William J. Durkin and Bicknell 

A. Robbins, special limited partners. 

3. That Diversified Mortgage Investors (hereinafter 

referred to as DMI) is a Massachusetts business trust. 

4. That by deed dated October ~8, 1971, St. Charles 

City, Inc., a Maryland corporation, conveyed to CNHLP 4,725 acres 

in Stafford County, Virginia,·which deed was recorded in the 

Clerk's Office of the Circuit Court of Stafford County, Virginia. 

5. That. in order to finance the purchase of this land, 

CNHLP executed two promissory notes: a promissory note payable 

to St. Charles City, Inc., which was secured by a first deed of 

trust on the property purchased, and a note payable to DMI, 

which was secured by a second deed of trust on the land. 

6. That CNHLP planned to construct a new town communit 

on the 4,725-acre tract to be known as Crows.Nest Harbour 

development. 

7. That, as planned, Crows Nest Harbour development 

was to provide ·hous.:.ing, shopping, schools, recreation, community 

facilities for at lea~:t 20,0.00 people. 

8. That, as planned, Crows Nest Harbour development 

was to be constructed over a 15-year period. 

9. That, as planned, Crows Nest Harbour development 
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was to include a system of roadways, pedestrian ways and bridle 

paths; a central water and sewer system; extensive recreational 

facilities, including golf courses, a complete equestrian 

center, a large marina, tennis courts and swimming pools; and 

schools and parks. 

10. That Exhibit 1 is a true and correct copy of a 

Development Report, relating to the plans for Crows Nest 

Harbour development. 

11. That Exhibit 2 is a true and correct copy of an 

Appraisal Report, relating to the plans for the Crows Nest 

Harbour development. 

12. That in 1971, CNHLP applied to the Board for 

rezoning of the 4,725-acre tract and advised the Board of its 

development plans and intentions for.the construction of a new 

town community of at least 20,000 people. 

13 • That, on December 8, 19 7.1, the Board approved 

category R-1 zoning for planned Sections. A, B, C and D. R-1 

zoning permitted single-family dwellings~ The Board approved 

category R-2 and B-1 zoning for sections of the development 

outside of Sections A, B, C and D. Category R-2 zoning permitted 

multi-family dwellings and category B-1 zonin9 permitted 

commercial developmentr 

14 •. That· the rezoning, mentioned in paragraph 13, 

permitted the. construc;:tion:· o-..f ·12,000 units on the entire 

development, which·· could. involve a total of approximately 

35,000 individuals. 

15. That Exhibit 4 is a true and correct copy of a 
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Concept Plan, relating to the plans for the Crows Nest Harbour 

development. 

16. That, in 1971, CNHLP applied to the Board for 

approva~ of final subdivision plats for Section A, B, C and D. 

17. The Board approved the final subdivision plats on 

the following dates: (a) Section A, on October 13, 1971; 

(b) Section B, on October 13, 1971; (c) Section C, on November 

10, 1971; (d) Section D, on December 8, 1971; (e) Revised 

final subdivision plans for Sections C and D, on March 16, 1972. 

18. That Exhibit 6 is a true and correct copy of a 

letter, dated October 18, 1972, from D. K. Cook to Richard 

Johnson. 

19. That D. K. Cook, on October 18, 1972, was the 

County Administrator for Stafford County. 

20. That Exhibit 6 is a true and correct copy of a 

letter, dated November 28, 1972, from William G. O'Brien to 

Jack Burlbaugh. 

21. That William G. O'Brien, on November 28, 1972, was 

the administrative assistant to the County Administrator of 

Stafford County. 

22. That Exhibits A, B, C and D are true and correct 

copies of abstracts of the minutes of the Board of its meetings 

of October 13, 1971., November 10, 1971, December 8, 1971 and 

March 16, 1972. Such Exhibits are attached hereto. 

23. That Exhibit 7, attached hereto, is a true and 

correct copy of a letter, dated January 10, 1973, from William 

G. O'Brien to s. M. Van Devender. 
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24. That William G. O'Brien, on January 10, 1973, was 

the administrative assistant to the County Administrator of 

Stafford County. 

25. That CNHLP entered into the following understanding 

with Stafford County with respect to providing public facilities 

to the Crows Nest Harbour development: 

(a) CNHLP agreed" to participate in the payment 

of the costs of upgrading approach roads to the development; 

(b) CNHLP agreed to pay the costs of cons·tructing 

all roads and stor.m sewers within the subdivision; 

(c) CNHLP agreed to pay the costs of constructing 

water lines in the development to the Stafford County water lines 

(d) CNHLP agreed to cons·truct a sewerage treat::­

ment facility, a sewerage collection system and a water 

distribution system on the Crows Nest Harbour development; 

(e) CNHLP agreed to post subdivision bonds to 

cover the costs of completing subdivision roads, stonn sewer, 

and water and sewer lines within the Crows Nest Harbour 

development. 

26. By September, 1973, CNHLP had entered into 

agreements with various persons for the sale of virtually every 

lot within Sections A, B, C and D. 

27. •. That,. in October, 19 73 , CNHLP obtained all the 

required app·rovals -(albeit- conditional) for the filing of the 

final subdivision ·plats··--6n S:ections A, B, c and D and these 

plats were recorded, on October 19, 1973, in the Clerk's Office 

of the Circuit Court of Stafford County. 
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28. That Exhibits 10, 11, and 12 are true and correct 

copies of the final plats mentioned in paragraph 26. 

29. That after the recordation of the final sub-

division plats for Sections A, B, C and D, CNHLP delivered deeds 

to those individuals who had agreed to purchase lots in those 

sections. 

30. That, as of December, 1974, CNHLP had done the 

following work: it had cleared and burned some acreage, had 

delivered gravel to the site and had done a limited amount of 

stakeout and grading on the site~ 

31. That, after December , 19 7 4 , CNHLP did no more 

work on the Crows Nest Harbour development site. 

32. That the general and limited partners of CNHLP 
·. 

filed bankruptcy petitions in the United States Bankruptcy Court. 

33. That, on July 17, 1975, the Board approved the 

Stafford County Comprehensive Development Plan, which recommende 

that the Crows Nest Harbour development property be developed as 

low density residential, which was not as planned by CNHLP. 

34. Exhibit 13 is a true and correct copy of the 

Stafford County Comprehensive Development Plan. 

35. That,· in 1978, the Community Development Departmen 

of Sta£ford County recommended that the Crows Nest Harbour 

development property be rezoned. The opinion of this department 

was that the 4,725-acre tract should not be developed into the 

densities that were proposed by CNBLP and that, in fact, the 
property could not sustain that sort of development. The 

department was also of the opinion that the adverse impacts upon 



II 

the property far outweighed any of the benefits to be gained by 

such zoning. These adverse impacts included the following facts: 

(a) That the existing state road leading to the 

Crows Nest Harbour development was insuf£icient .to handle a 

development of that size; 

(b) That there were no plans to provide a central 

water and sewer system servicing the area; 

(c) That the area could not be served ~y well 

and septic tanks with drainage fields under the existing zoning; 

(d) The state-wide requirements for erosion 

sedimentation.cont4ol would pr~hibit certain construction 

activity which would.be necessitated by_such a development. 

36. 'lhat, on ·June. 20, 1978, the·= .. Board approved the 

zoning ordinance,:adopting the reco~endation of the community 

development.depar.tment covering the Crows Nest Harbour 

development. 

37. That·this zoning ordinance rezoned the entire 

property· to: category A-2 (rural residential) zoning. 
I 

3.8. That this zoning ordinance would permit a maximum 

of 12,000 individuals on the 4,725-acra .. tract. 

3.9. That· Exhibit 14 is a true and correct copy of the 

Stafford County Zoning ordinance. 

40 •. :·:That, on No~ember 1~, 1972, Urban Engineering and . . . 

Associates subm±.tted a .cqst .:e~t~ate for the construction of 

roads, storm ·sew~r ,.:·and wate~ and sewer lines in Sections A, B, 

C and D. 

41. That Exhibit 15 is a true and correct copy of 

the cost estimate mentioned in paragraph 39. 
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42. That Exhibit 16 is a true and correct copy of a 

letter, dated April 24, 1973, from J. Edgar Sears, Jr. to H. P. 

c. Vandenburg. 

43. That Exhibit 17 is a true and correct copy of a 

letter, dated May 15, 1973, from D. K. Cook to S. P. C. 

Vandenburg. 

44. That, on May 15, 1973, D. K. Cook was the County 

Administrator of Stafford County. 

45. That Exhibit 18 is a true and correct copy of a 

letter, dated May 18, 1973, from Barry B. Smith to N. C. Sharp. 

46. That, on or about October 2, 1973, CNHLP, as 

principal, by its authorized agent, and Safeco, as surety, by 

its autho;ized agent, for valuable consideration, executed four 

subdivision bonds, in favor of Stafford County with respect to 

the roads, stor.m sewer and water and sewer lines in Sections A, 

B, C and D. 

47. That Exhibits 19, 20, 2~ and 22 are true and 

correct copies of the subdivision bonds (hereinafter referred 

to as the subject bonds) •. 

48. That the subject bonds were executed and posted 

with and at the request of Stafford County, pursuant to the 

Stafford County subdivision ordinance then in effect. 

49. That Exhibit 23 is a true and correct copy of the 

Stafford County subdivision ordinances in effect between 1971 

and 1973. 

SO. That, on October 18, 1973, the Board approved the 

sUbject bonds. 
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51. That Exhibit 24 is a true and correct copy of a 

letter dated October 19, 1973, from N. C. Sharp to s. M. 

Van Devender. 

52. That, on October 19, i973, N. c. Sharp was the 

County Administrator for Stafford County. 

53. With reference to the construction of roads, storm 

sewer, and water and sewer lines in Sections A, B, C and D, 

CNHLP performed on1y the work described in paragraph 30 above. 

The roads, storm sewer, and water and sewer· lines which are the 

subject of the subject bonds have never been completed. 

54. That, by letter dated June 21, 1976, the Board 

by its counsel, advised Safeco that the roads, storm sewer, and 

water and sewer lines in Sections A, B, C and D had not been 

completed in accordance with the subject bonds and requested 

that Safeco pay to Stafford County the total amount of the 

subject bonds. 

55. That Exhibit 25 is· a true and correct copy of the 

letter mentioned in paragraph 54. 

56. That Safeco has not constructed, and has not hired 

a contractor ·to construct, the roads, storm sewer', and water and 

sewer lines in Se~tion~ A, B, C and D as described in the 

subject bonds. Safeco has not paid to Stafford County, any 

individual, or. any person, any sum of money for such construction 

57. That the Board has not constructed,. and has not 

hired a contractor to construct, the roads, storm sewer, and 

water and sewer lines in Sections A, B, C and D as described in 

the subject bonds. The Board has not paid to any individual or 
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person any sum of money for such construction. 

58. That the cost of construction of ~e roads, storm 

sewer, and water and sewer lines in Sections A, B, C and D, in 

accordance with the requirements of the subject bonds, exceeds 

the total amount of the subject bonds ($i,287,492.00). 

59.. That the cost of construction of the roads and 

storm sewer in Section A, B, C and D, in accordance with the 

requirement of the subject bonds, exceeds the total amount of 

the bonds ($1,287,492.00). 

60. That the cost of construction of the water and 

sewer lines in Sections A, B, C and D, in accordance with the 

requirements of the subject bonds, exceeds the total amount of 

the subject bonds ($1,287,492.00). 

61. That the Board has no plans to appropriate or 

commit the dollar difference between the total amount of the 

subject bonds and 

(a) the estimated cost of constructing the roads, 

stor.m sewer, and water and sewer lines in Sections.A, B, c and 

D; 

(b) the estimated costs of cGnstructing the 

roads and stor.m sewer, in Sections A, B, c and D; 

(c) the estimated costs of constructing the 

water and sewer lines in Sections A, B, c and D. 

62. That no person presently lives on the 4,725-acre 

tract and that no b~ildinq per.mits have been granted permitting 

anyone to build a residence anywhere on the tract. 

63. That portions of Section A, B, C and D are not 
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suitable for septic tank and drainage field sewage disposal 

systems. 

64. That CNHLP planned ~o construct an on-site central 

sewer system on the 4,725-acre tr~et. 

65. That, in November, 1971, the Board accepted 

CNHLP'.s proposal for connecting the county water line to the 

Crows Nest Harbour development. This acceptance was conditioned 

upon CNHLP's promise to construct, at its own exp~nse, a water 

line from the Crows N~st Harbour development to Stafford 

County's then-existing water line at u.s. Route 1. 

66.. That EXhibit 26 is a true and correct copy of a 

letter, dated November 12. 1971, from W. Hansford Abel to 

Sherman M. Van Devender. 

67. That W. Hansford Abel, on November 12, 1971, was 

the Chairman of the Board. 

~8. That the ult~ate construction of the water line 
. 

mentioned in paragraph 65 was dependent upon CNHLP either 

obtaining easements over the property between the Crows Nest 

Harbour development ·and U.S. Route 1 or securing permission 

to construct the water line along the right-of-way of the 

State Highway Department. 

69. That, in July, 1971, the State Health Department 

and the State Water Cqntrol B9ard approved the request of CNHLP 

for a wa~e~ ~~~h~Fge point on the Potomac Creek for CNHLP's 

proposed seweraq~ treatment facility. 

70. That, by December 31, 1972, CNHLP obtained from 

Urban Engineering and Associates, a Virginia partnership, plans 
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for a sewerage treatment facility and sewerage collection system 

to be constructed on the Crows Nest Harbour development. 

71. That the plans mentioned in paragraph 70 were 

submitted for approval, and approved, by the State Health 

Department and State Water Control Board. The State Health 

Department, by its authorized agent, signed the final subdivision 

plats for Sections A, B, C and D. 

72. That, in Oc.:26be'r, 1973, CNHLP and Staff.ord County 
/ 

entered into an Agreement whereby CNHLP, among other things, 

agreed to construct, at its own expense, a sanitary sewer system 

on the Cz:ows Nest Barbour development site.· 

73. That Exhibit 31 is a true and correct copy of the 

Agreement executed by Stafford County. 

74. That, at the Board's meetings of December 20, 

1973 and July l, 1974, some members of the Board expressed 

concern whether it could, or should, supply water to Crows Nest 

Harbour development. 

75. That Exhibit 32 is a true and correct copy of 
./ 

excerpts from the December 20, 1973 and July 1, 1974 meetings 

of the Board. 

76. That CNHLP never obtained any easements, never 

commenced construction of water and sewer lines and never 

commenced construction of a sewerage treatment facility, 

sewerage collection system or water distribution system. 

77. That there are no known plans to construct a 

sewerage treatment facility, sewerage collection system, water 

distribution system, or water and sewer lines on or near the 

Crows Nest Harbour development property. 
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78. That there are no known plans to construct water 

lines from Stafford County's water lines to the Crows Nest 

Harbour development property. 

79. That the Stafford County Comprehensive Development 

Plan, Exhibit 13, adopted July 16,· 1975, does not plan for or 

recommend the installation of public water and sewerage treatment 

facilities servicing the Crows Nest Harbour development property. 

80. Tliat, at all times between 1971 and the present 

time, the only approach roads to the Crows Nest Harbour develop­

ment property were,. and ar.e,. State Routes 608 and 609. State 

Route 608 was~. ancr is a two-lane·· paved country road. State Route 

609 was, and~ i·s:~,- an. unpaved road. 

s1·... That·~ Exhibit 33 is a true and correct copy of a 

general highway_ maP:; o£·· s.t·afford County, Virginia. 

82.. That~;. at· the time the plans were developed for the 

Crows Nest Harbour development, State Routes 608 and 609 were 

not sufficient-to handle the Crows Nest Harbour development as 

planned. 

83~ That Exhibit 34 is a true and correct copy of a 

Traffic Study which was prepared to determine the amount of the 

traffic which would pass over State Routes 608 and-609 if the 

Crows Nest Harbour development was constructed as planned. 

84.- That, .. in 1973, the State Highway Department 

developed plans :to .. upgrade -·and ·construct state roads for access 

to the Crows Nest:·Harbou.r. development property. 

85. That Exhibit 35 is a true and correct copy of a 

letter, dated February 6, 1973, from Andrew Myruski to John M. 
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Porte·r. 

86. That Exhibit 36 is a true and correct copy of a 

letter, dated June lJ, 1973, from Andrew Myruski to N~ C. Sharp •. 

87. That Exhibit 37 is a true and correct copy of an 

Access Study-Report prepared with reference to the Crews Nest 

Harbour development. 

88. That CNHLP agreed to "bear the brunt of the cost" 

to upgrade State Rout~s 608 and 609. 

89. CNHLP never provided any funds for upgrading 

State· Routes 608 and 609. 

90. That there are no known plans to upgrade State 

Routes 608 and 609 or to construct other access roads to the 

Crows Nest Harbour development.· 

91. That~ in 1972, CNHLP was advised by Stafford 

County that all streets in Sections A, B, C and D could not be 

private roads but would have to be constructed in such a manner 

that they would be eligible for acceptance into the Virginia 

State Secondary System of Highways. 

92. That, in 1972, CNHLP was advised by the State 

Highway Department that in order for the subdivision streets to 

be eligible for acceptance into such system they would have to 

be designed and constructed in accordance with the then-applicabl 

standards and specifications of the State Highway Department, 

being the 1972 Road Designs and Standards. 

93. That Exhibit 40 is a true and correct copy of a 

letter, dated November 21, 1972, from Andrew Myruski to.Jack c. 

Burlbaugh. 
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94. That during 1972 and 1973, CNHLP, through Urban 

Engineering and Associates, submitted various plans for the 

construction of subdivision road~ within S~ct~ons ~, B, C and D. 

At the request of the State Highway Department, rev~sions in 

these plans were made. The plans called for the construction of 

various subdivision streets and the cons-truction of S.ta.te Route 

609 to connect wi·th State Route 608~ 

95. That Exhibit 41, attached hereto, is a true and 

correct copy of a letter ~~ted January 23, 1973, from Andrew 

Myruski to Urban Engineering and Associates. 

9·6.. That .CNHLP prepared f_inal plans for the subdivisio 

roads, which were submitted for approval, and approve~, by the 

State Highway D~partnl$n.t. The Stat.e Highway Department, by its 

authorized agent, -sign~<! the final ·subdivision plans for 
• 1 

Sections A, B, C and D. 

97. ·That the standards and specifications for 

subdivision -streets have been modified since 1972. 

98. That there are no known plans to construct any 

subdivision roads within Sections A, B, C and D. 

99. That, in 1975, CNHLP and its general partners 

and limited partner, filed a lawsuit against DMI in the United 

States District Co~rt for the Eastern District of V~~ginia. DMI 

filed a countercla~ against .CNH~. By jud~ent order, entered 

December 3, 1976, .DMI .. Qbtai.ned a judgment against CNHLP in the 

amount of $4, sao ,325 ~.37. 

100. That Exhibit 45 consists of a true and correct 

copy of pleadings in this lawsuit. 
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101. That, in 1978, DMI commenced foreclosure proceedings 

against the owners of lots in Sections A, B, C and D, including 

CNHLP and others. 

102. That, on July 13, 1978 property owners of lots 

in Sections A, B, C and D filed a lawsuit against CNHLP, all of 

CNHLP's partners individually, and DMI, in the Circuit Court of 

Fairfax County, Virginia. These property owners have requested 

the Court to rescind and void their agreements to purchase these 

lots; to order the defendants to return to them all monies paid 

by them for these lots; to void all promissory notes and deeds 

of trust executed by them with reference to these lots; to award 

them attorney's fees; and to award them punitive damages of 

$5,000,000.00. These property owners request, if the Court 

refuses to grant them that relief, that it award them a judgment 
. 

of $2,425,900.00. Most of the property Owners in Sections A, B, 

C and D are involved in this suit. None of the property owners 

are residents of Stafford County, Virginia. 

103. That Exhibit 46 consists of true and correct copies 

of pleadings in this lawsuit. 

104. That this lawsuit has not yet been tried before a 

judge ·or jury. 

lOS. The DMcr and these property owners have entered 

into an Agreement and Stipulation with respect to their rights. 

106. That Exhibit 47 consists of a true and correct 

copy of this Agreement and Stipulation. 

107. That DMI has filed a lawsuit against the Board. 
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in the Circuit Court of Stafford County. 

108. That Exhibit 48 consists of a true and correct 

copy of the pleadings in this lawsuit. 

SAFECO INSURANCE COMP~ OF AMERICA 

BY cf/;f!;3)f1;J;ft/ 
Of c.o~zjse~ 

WHITTICAR, SOKOL & LEDBETTER 

BY (!{!;4!Jin;'Jt~/L-A 
William M. Sokol 
918 Princess Anne Street 
P. o. Box 593 
Fredericksburg, Virginia 22401 

CERTIFICATE f/L ;· 
I certify that on this ~ day of / hT /- '-- , 

.. 
1980, I mailed the enclosed Requests for Admission, postage 

prepaid, to William H. Harris, Harris & Harris, 809 William 

Street, Fredericksburg, Virginia 22401, counsel for the plaintiff 

the Board of Supervisors of Stafford County, Virginia. 
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RESPONSE TO REQUEST FOR ADMISSIONS 

COMES NOW the Plainti~f, Board of Supervisors of Stafford 

County, by Counsel, in response to the request for admissions 

filed herein by the Defendant, and states as follows: 

A. In every request where Safeco refers to CNHLP, the 

county responds that it is without knowledge as to whether Crows 

Nest Harbour is a general or limited partnership and denies that 

portion of each request •. 

B. In every request where Safeco requests the County to 

admit a document is a true and correct copy, the County will not 
- ... -. 

conceder admit to th~ accuracy o~the contents or the admissi-

bility of the documents withou~ appropriate foundation and 

further reserves the right t.o. make other appropriate objections. 

c. With respect to every request, the County will not 

concede or admit to the admissibility of the facts contained 

in the request without appropriate foundation· and further 

reserves the right to make other appropriate objections. 

D. With respect to every request where the County denies 

same on the basis that it is without knowledge, the County states 

that it made a good faith effort to determine the truth or 

accuracy of the Request. 

1) In response to Request 1, Board of Supervisors of 

Stafford County (hereinafter 11 County••) admits that Crows Nest 

Harbour is a yirginia Partne~ship and it started about October 

5, 1972. -The remaining facts are denied, as the County is 

without knowledge.· -

~ i 2) With resp_ect to Request 2, the Board admits that Coke 
!t 
)j Gage, F. V. M. Corporation, a Virginia Corporation, Research 

'· ~j Homes, Inc., a Delaware Corporation, Woodrow D. Marriott, Frank 
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II 'I K. Johnson, William J. Durkin a~d.aicknel A. Robbins were 
L 

.Ill 
I 

partners of Crows Nest Harbour. With respect to the remaining 
' facts, the County is without knowledge and theref~;e denies same.! 

li 3) With respect to Request 3, the County a~:t!;t Diversified: 

. 1! Mo~t9'ag~ In'!'es~~rs .. is. nC?.w, a Florida Corporation.,· ·the ;-e~ainder of 

I! I the facts in the request are denied, as the County is without 
I· 
li knowledge .• 
i; 
i! 
!I 4) The County admits the information contained in Request 
il 
i! 4. 
'I 
IJ 

" •I 

I ~ .. 
5). The information contained in Request 5 of the 

!: Request is admitted. 

i 
I. 

ll 
i 
i 

. I 
I 

6) With ~e~pect to Request 6, th•.; County admits the 

allegations contained in the request. 

7) The facts-in Request 7 .are admitted. 

8) The Co~ty is without knowledge as to the facts 

contained in Request 8 and denies same. 

9) The facts in Request 9 are admitted. 

10) With respect to Request 10, the County is without know­

ledge as eo whether Exhibit 1 is a true and correct copy of a 
'I 

development report and denies this request. The Report came 

from Safeco•s files. 

11) With· respect to Request ·11., the. Co~ty is without 

knowledge as to whether Exhibit 2 is a true and correct copy of 

·an appraisal report and further states the County's copy is not 

legible and deni_-es that portion of. this request. The Report 

ll q came from Safecq' s· _fi.les. 

I! 
il' 

12) With respect to Request 12, the C?~n~y admits the facts 

li contained in the Request. 

d 11.,1. 
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13) With respect to Reques~ .13, the County admits the facts 

contained in the Request. 
. I 

14) With respect to the facts contained in Request 14, the 

County admits same, except it emphasizes that from a z~ning 

;! 
standpoint 35,000 .individuals could be permitt:ed··on the project; 

• • 11 • •• .. '"" 

.. however, there may be other considerations that would prevent 

! 1 that DumPer of people, and/or units from being located on the 

:; 

,t 

': 

j 
I .. 

. I 
;, 
'! ., 

property.· 

15) With respect_ to Request -15, the County is without know­

ledge as to whether Exhjbit 4 is a tr~e and correct copy of a 

concept plan and denies this request. The Report. came from 

Safeco's files. 

16) With respect to Request 16, the County admits that in 

1971 Crows Nest Harbour applied to the Board. for approval of 

final subdivision plats for Sections A, B, C, and D, but denies 

the remainder.· 

17) The facts co~tained in paragraph 17 are admitted, except 

the approval was subject to the approval of other state agencies 

and bonds "being pes ted with the County. 

18) 

19) 

20) 

Exhibit 6 

28, 1972, 

21) 

The facts contained in Request 18 are denied. 

The facts contained in Request 19 are admitted. 

With. respect to Request 20, the County admits that 

is a true· and correc~ copy of a letter dated November 

from William G. O'Brien to Jack Burlbaugh. 

The facts contained in Request 21 are admitted. 

22) With respect to the f~cts contained in Request 22, 

·the Board states Exhibits A, B, C and D are t~~e. and correct 

copies of a portion of the minutes.of the Board of Supervisors 
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jl 

il 
;I 

of Stafford County, for October· 13, 1971, November 10, 1971, 

Decembe·r 8, 1971 and March 16·, 1972, respectively, but the 

:I County is without knowledge as to whether the statements made by 
!I 
il 
d 
i! i: 
i! 
!l 

" 
I 

•I 
!I 
I' 
I! 
·I II 
ll ,, 
!j 

il 
li 
il 
I! ,, ., 

various·peop1e reported in the minutes are factually correct and 

.denies the same. The County does. admit that the statements were 

made, but denies the truth ar accuracy of the statements. 

23) With respect to Request 23 the County admits that 

Exhibit 7 is a true and correct copy of a letter dated January::· 
:--

10, 1973, from· William G. O'Brien to S.M. Vandevender. 

24) The facts contained in Request 24 ·are admitted. 

25) With respect to Request 25 the County anrnits the facts 

contained in the request except water to the dev· _opment was 

·jl originally to be supplied by wells on site; C_row. Nest Harbour 

II 
tj 
lj 

li 
·' 

agreed to upgrade the portions of the approach r ~d as shown on 

the road plans and further that the understandin rs listed in this 

:1 request may not have been the complete understan .ngs of the 
I 

parties. 

26) With respect to Request 26, the County .idmits that of 

l the 346 lots in Sections A' a I c and D I 33 lots s 11 rernain titled 
:· 

I 

ji in Crows Nest Harbour, but the County. has· no knov:ledge of 

li 
I! 
lj 

li 
il 
f, 
;! 
;j 

!I 
ii 
!I 

,; 

unrecorded contracts. The remainder of Request 26 is denied~ 

27) The facts contained in Request 27 are a :mitted, e~:cept 

to state that by October, 19 73, Crows Nest Harbo· · r- obtained all 
"' ... -· 

the required approval~ '<albeit corfdi tional) for the filing of 

the final subdivision plats in Sections A, B, C ~nd D. 

28). tii th respect to Request 28, the County admits that 
i' !I Exhibits 10, 11 and 12 are true and correct copit~s of the final 
:• ., 
I. 
il 

plats mentioned in Request 26. 
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29) With respect to Request 29, the County admits that 

after the recordation of the final subdivision plats for Sections 

.1.1 il A, B, C and D, Crows Nest Harbour (Partnership) delivered deeds 

II to those individuals who had agreed to purchase lots in those 

J sections. The remaining facts in this Request are denied. ·•I 
II :• il 
I' il ., 
I. q :, ;, 
.I 
·I 
~ i 
'I 
!I 
'I 
•! 
'I 

.. 
i 

·! 
'j 

I 
r 
I ,; 

•I 
il 

II 

:I 

30) . With respect to Request _30, the County admits that as 

of December, 1974, Crows Nest Harbour Partnership had done or 

had a contractor do the following work: 

Cleared 90% of the acreage for roads. --:::_ .. 

-Had purned some-acreage. 

Had delivered gravel to the site and had done a 
limited amount of stake-out and grading on the site. 

31) The facts contained in Request 31 are denied as 

.the County is without knowledge concerning this matter. 

32) With respect·to Request 32, the County admits F. V. H. 

Corporation, general partner in Crows Nest Harbour Limited 

Partnership filed a petition in the United States Bankruptcy 

Court, but the County is without knowledge as to any other facts 

in the request and denies same • 

33) With respect to Request 33~ the County admits that on 

July 17, 1975, the Board approved the Stafford County Comprehen-

sive Development Plan, which recommended that Crows Nest Harbour 

Development property be· developed as low density residential. 

The remaining facts in this Request are denied as the County is 

wi thou~ kno~ lec:Ige ~?S .to~- ~xac_tl.y. _w~ t Crows . Nest Harbour planned. 

3 4) With respect to Reques-t 3 4 , the County admits that 

Exhibit 13 is a true and correct copy of the Stafford County 

Comprehensive Development Plan. 
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35) With respect to Request -35, the County admits that in 

1978 the Community Development_Department of Stafford County, 

recommended that Crows Nest Harbour Development property be 

rezoned; that the opinion of this department was that the 4, 725· _ 

acre tract should not be developed into the densitie·s that were 

proposed by Crows Nest Harbour and that, in fact, the property 

could not sustain that sort of development: that the d-epartment 

ll was also of the opinion that the adverse impacts upon the 
I! 

I property far OUtweighed any benefitS tO be gained by SUCh ZOning; 

I 
' :! 

t; 
:I 

... - ... 
and' that· these' advers~ '·impacts in-cluded but were not limited 

to· the following facts:. · 

a) That the existing State Road leading to Crows Nest 

: Harbour was insufficient t ) handle a development of that size; 
~ l -
•I 
I 

'I 

. 

b) That there we ·e no plans to provide -central water 

and sewer service in the : ·ea. 

c) That the art.. ~ could not be served by well and 

septic with, drainfields .. u: •er the existing zoninq, but that 
---------- ·---------~ i :! with the changed ~oning. ·it_ ~d __ p __ e_-. __ 

d 
i ~ 

,: 
:; tion controJ..would prohibit certain construction activity which 
I! 

i would be necessitated by ~~ch development • • j The County would . :, 
I 
; 

d 
'j 

I 

!; 
'I I; 
;j 
.I 
; ~ 
:t 

il 

:l 
il 
il 

further state that these : .y not be all the adverse impacts ar. --1 

that it also may not be a·_~.. of the reasons that the County felt 

the prope-rty_· should not bL developed into the densities that were 

proposed~. 

36) The facts contain~d in Request 36 are admitted. 

37) The facts contained in Request 37 are ~drnitted. 

38) With respect to t:~e- facts contained in Request 38, t.l--le 
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jt ·county admits same, except it emphasizes that from·a zoning 
:j 

il 
II 

ll 
II 
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il 
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I 
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:I 
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standpoint 12,000 individuals cqu1d be permitted on the proj~ct; 

however, there may be other considerations that would prevent 

that nUIQber of p~op1-e, ·. and/-or t.lni_t~ from being ·· ioca ted on the 

property. 

39) · The facts contained in Request 39 are admitte~. 

40) The facts contained in Request 40 are admitted, except 

Urban Engineering and Associates submitted the estimate on 

behalf of Crows Nest Harbour.· 

41) The facts contained in Request 41 are admitted, except 

it is paragraph 40 rather than 39. 

42) The facts contained iri.Request 4.2 are admitted. 

43) The facts 90ntained in Request 43 are .~q._dmi tted. .. 
•. . 

44) The f~cts contained in Request 44 are admitted. 

45) The facts contained in Request 45 are admitted. 

46)" As to the facts contained in Request 46, the County 

admits that on or about October 2, 1973, Crows Nest Harbour, as 

principal, by its authorized agent, and Safeco, as surety, by its 

authorized agent, for v~1uable consideration, executed four 

subdivision bonds in favor of Stafford County with respect to the 

roads, storm sewer and water and sewer lines in Sections A, B, c, 

·i and D. 

47) The facts in Request 47 are admitted. 

48) The facts in Request 48 are admitted. 

49) The facts contained in Request 49 are denied, in that 

Exhibit 23 does not contain the c~mplete text of the ordinance. 

50) The facts contained in Request SO are admitted. 

51) The facts contained in Request 51 are admitted. 
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County would state that it has authority to raise the difference 

in cost between the total amount of the subject bonds and items 

a), b) and c). 

62.) The facts contained in Request 62 are denied. 

63} The County denies the· facts in Request 63, as the 

County is without knowledge. 

:! 64) With respect to Request 64, the County admits that 

t ~ i 
!I .. 

Crows Nest Harbour planned to construct an on-site central sewer 

system on the 4,725 acre tract, which includes Sections A, B, 

C & D. 

65) The County admits that with respect to Request 65, that 

in November, 1971, .the Board was receptive to Crows Nest Harbour's 

proposal for connecting the County water line to the Crows Nest 

Harbour developrnc :1 t upon i~he condition that Crows Nest Harbour 

:! construct, at it. expense, a water line from the Crows Nest 

Harbour develot-· .. •l n t to St..::. f ford County's then existing water line 
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at U. s. Route "l. 

66) The Cou:1ty admit.;; that Exhibit 26 is a true and correct 

copy .of a letter dated No·:ember 12, 1971 from w. Hansford Abel 

to Sherman M. Vandevender. . . . 

67) 

68) 

The facts contained in·Request 67 are admitted. 

With respect to Reques-t; 68, the County admits t."'lat 

obtaining easements over the property between the Crows Nest 

Ha~bour _devel.:>pme.nt -and .U •. S. Roq_~e 1 or securing permission to 

construct the water li-n~ along the right-of-way of the State 

Highway·Departrnent was one element required in the construction 

li of the said water line but County denies all other facts. 

!I 
!I 
lj. 
!I 
i 
I 

II 
I 

I 
i 
I ,, ,, 
i ~ 
·! 
:! 
il 

. ~ 
! 

•' 
i! .. 
,, 

69) The facts cont~ined in ·Request 69 are admitted. 

70) The facts contained in Request 70 are admitted. 

71) The facts contained in Request 71 are admitted. 

72) The facts contained in Request 72 are admitted, except 

the date was. November 20, 1973. 

73) The facts contained in Request 73 are admitted, except 

the exhibit does not reflect the County executed the agreement 

and the date of the agreement is November 20, 1973. 
74) The facts contained· in Request 74 are admitted. 

75) 'The facts contained in ~equest 75 are a,dmitted, 

but other excerpts are also included in Exhibit 32 •. 

76) Wi.th respect to Request 76, the County adrni ts Crows 
'I 
:! Nest Harbou~ never commenced construction of a sewerage treatment 

·: 

;j 
;I 

facility; denie$. Crow.s Nest Harbou;- never obtained any easements 

and it .. without knowl.~e ·:~·:_to facts. contained_ :in the remain~ __ 

; I . of the request _ 
II 
;. 

77) With respect to Request 77, the Gounty is without 
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. !! 

knowledge as to what Safeco means by "plans"; engineering plans, 

financial plans or an intention to construct, and, therefore, 

denies th!! request. 

78) With respect to Request 78 the County is without 

knowledge as to what Safeco means by "plans 11
; engineering plans, 

financial plans or an intention to construct, and, therefore, 

denies the request. 

79) The facts contained in Request 79 are admitted. 

80) '.t'he facts contained in Request 80 are admitted. 

81) The facts contained in Request 81 are admitted. 

82) The facts coni;.ained in Request 82 are admitted, but 

would state that Route~· 608"and~609 would be sufficient to handle 

Sections A, B, c and D. 

8~). The County admits. Exhibit 34 is a true and correct 

·copy of a preliminary traffic study which was prepared to 

determine the amount ·of traffic which would pass over State Route 

608 and 609, if the entire crows Nest Harbour tract (4,725 

acres) was developed as planned. However, the County does not 

admit that the data contained in this study or the assumptions 

made in this study are true and correct or are based on sound 

engineering data and/or information. 

84) With respeqt to Request 84, the County is without 

knowledge of the facts contained in that paragraph, and denies 

same. 

85) 

86) 

87) 

copy Of 

The County admits the facts contained in Request 85. 

The County admits the facts contained in Request 86. 

The County admits Exhibit 34 is a true and correct 

a preliminary traffic study which was prepared to 

122 



determine the amount of traffic which would pass over State Route 

608 and 609, if the entire Crows Nest Harbour tract was developed 

as planned. Hotvever 1 the County does not admit ~at the data 

contained in this study or the assumptions made in thi~ study 

are true and correct or are based on sound engineering data and/ 

·~ or information. 
I 

·i 

·: 

I 
,I 

li 
~ I 

II 
'' ji ,: 
;I 
;l 
I ;I 

'I 

;! 
: ~ 

'i 

I 
I 

I 
,! 
•I 
t, 
I! 
il 
:i 

!I 
!I 

88) With respect to Request 88, the County admits that c~ows 

Nest Harbour Partnership agreed to bear the brunt of the costs to 

upgrade State Route 608 .:1nd 609·. · · 

89) With respect to Request 89, the County admits that Crows 

Nest Harbour Partnership never provide~ any funds for the 

upgrading of State Route 608 and 609. 

. 9'0) Wi:th .resf,ec1! hO·· Request .. ~0 I the Coi.uity. admits the facts 

contained in paragraph 90, except that Hr. Andrew Myruski 

indicated approximately one year ago, interest in constructing 

or improving a portion of Route 608 and 609 adjacent to the 

Crows Nest Harbour Development, and the bonds themselves provide 

funds in part to improve Route 609 1 and the County will use 

these funds in part for that purpose. 

91) The facts contained in Req~est 91 are admitted. 

92) The County admits the facts contained in Request 92. 

93) The County admits the facts contained in-Request 93. 

94) The County admits the facts contained in Request 94. 

95) The County admits the facts contained in Request 95. 

96)· The County C\dmits·the facts contained in Request 96. 

97) The County .admits the facts contained in Request 97. 

98) With respect to Request 98, the County is without 

.i knowleage as to what Safeco means by "plans"; engineering plans, 

123 



financial plans or an intention to construct, and, therefore, _ 

I ~ 
denies the request. 

:i 
!l 99) The County is without knowledge as to whether or not 
il 

'i! the facts contained in Request 99 are true and correct, and can 

~ ! 
ii neither admit nor deny the Request. Th'e County, however, has 
:I 
:r 
.; seen documents that tend to indicate the info·rmation is correct. ·i 
·:: 
!: 

:i 
II 

100) With respect to Request 100, the County.is without 

·.! knowledge _as to whether the documents are in fact true and 

correct copies of the ·.pleadings, or whether or not they are all 

the plaadings in -this lawsuit and can neither admit nor deny the 

request. However, the County will state that the documents appear 

to be at least p~rtions of the pleadings in the aforementioned 

lawsuit. 

101) 

102) 

The County admits the facts contained in Request 101. 

With respect to Request .102, the County is without 

~1 knowledge other than the fact that it has seen copies of .the 

f! pleadings. which Sa:Eeco hils produced in regards to thia. lawsuit 

and can neither admit nor deny the request, except the County 

" specifically denie·s none of the property owners are residents 

of Stafford County, Virginia (See EXHIBIT 46), James D. Hittle 

is a resident of Stafford County, Virginia. The County is 
i• 
,I 
'I 

:1 without knowledge as to whether any other residents of Stafford 
l 

County owns lots in Crows Nest Harbour. The County further 
:; 

1 states that it is without knowledge as. to whether most of the ,I 
li 
·I 
·; property owners in Se·ctions A, B, C and D are involved in the 
:, 

Virgil L. Harris v. Crows Nest Harbour Limited Partnership suit, 
q 
I; but ExhiEit 1 referred to in the Bill of Complaint and which was 

II :i not part of Exhibit 46 in the Request for Admissions in Law No. 
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307-77 should be helpful to Safeco on this point. 

:i 103) The County is without knowledge to know whether the 
II· 

!I documents are in fact true and ~o~rect copies of the pleadings 

!! 
ij 

" !I 
d 
I' 
'I 
il 

! 

I! :. 
II 
II 
I 

~ ' 

~ ! 
lli 
'· j! 
:I 

or whether or not they are all the pleadings in this ·lawsuit. 

However, the County will state that the docum~nts appear to be 

at least portions of the plea:dings in ·the aforementioned lawsuit. 

The County ha.s no knowledge of the in~Qrmation ·contained 
. . ....... -. .... .. 

. -· 
in paragraph 104, but· the County believes this information to be 

correct. 

105) The County is without knowledge as to the information 

:!· contained in Request 105 and ca~ neither admit nor deny same. 

106) The County is without knowledge as to the information 

t: 

II 
li 
lj 

!• 
I! 

d 
I' 
!I 
d 

!I 
t : .. 

'I 
'r 
ii 
II q 
!i 

" !I .. 
:c 
:: 

·I 

!I ., 
II 
r, 
II 

il 
·I 

II. 
•I 

contained in Request 106 and can neither admit nor deny same. 

107) The facts contained in Request 107 are admitted. 

108) The Coun~y admits that .Exhibit 48 is a true and correct 

copy of the Bill of Complaint and Answer. 

William H. Harris, p.q. 

BOARD OF. SUPERVISORS OF 
STAFFORD COUNTY 

By%(/~#~ 
Of Counsel 

County A~torney for Stafford County 
809 William Street 
Fredericksburg, Virginia 22401 

CERTIFICATE 

I hereby certify that a true copy of the foregoing Response 

to Request for Admissions was maiied, postage prepaid, or hand 

delivered this /~day of November, 1980, to William M. Sokol, 

Esquire, Whitticar, Sokol & Ledbetter; 918 Princess Anne Street, 

Fredericksburg, Virginia, 22401., and Robert B. Goodall, Esquire, 

Goodall & Jacoby; Post Office Box 316, Stafford, Virginia, 22554. 
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:, TO: 

c/o 
:: 

REQUESTS FOR ADMISSION 
·- ...... 
SAFECO INSURANCE COMPANY 
OF AMERICA 
William H. Sokol·, Esquire 
PO Box 593 . 
918 Princess Anne Street 
Fredericksburg, Virginia 22401 

The plaintiff, ·Board of Supervisors of· Stafford Coupty, 

:: (hereinafter referred to as Board), by counsel, pursuant to 
;I 

·; Rule 4:11 of the Rules of the Supreme Court of Virginia, files 

its Requests for Admi~sion upon the defendant, Safeco Insurance 

'i. Company of America, (hereinafter called Safeco), to be answered 
I . 
I 

within the time an9 in the manner prescribed by said Rule~ 

Board requests that Safeco make the following admissions: 

1. That the cost of construction of the roads, 

storm sewer, and water and sewer lines in Section A, in 

accordance with the requirements of the subject bond, exceeds, 

$410,949.00, the total amount of the bond for Section A. 

2. That the cost of construction of the roads and 

storm sewer in Section A, in accordance with the requirements 

of the subject bond, .exceeds $410,949.00, the total amount of 

~~e bond for Section A. 

3. That the cost of construction of the water and 

sewer lines in Section A, i~ accordance with the requirements 

of the subject bonds, exceeds $410,949.00 the total amouDt of the 

bond for Section _A. 

4. That the cost of construction of the roads, storm 

sewer, and water and sewer lines in Section B, in accordance with 

the requirements of the subject bond, exceeds $311,254.00, the 

total amount of the bond for Section B. 
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5. That the cost of construction of the roads and storm~ 

I sewer in Section B, in accordance with the requirement~ o~ the , 
;, 

:t SubjeCt bond, eXCeedS $311,254.001 the tOtal amOUnt Of the bond 

for Section B. 
II 
·i 
;; 6. That the cost of construction of the road~, storm 
•; 

! 

sewer, and water and sewer lines in.Seqtion C, in accordance 

I 
with the requirements of the subject bond, exceeds $192.,248.00, 

;o 

·: the total amount of· the bond for Section C. 
,I 

! 

: 

r 

~ : 7. That. the cost of construction of the roads artd 
! storm 

'I 

~: sewer in Section C,. in accordance with ~e requirem~nts of the 

subject bond, exceeds $192,248.~0·0, th.e total amount.of the bond 

" for Section C. 

a. ) 

That the cost· of construction of the roads, storm 
:, 
il sew~r_t~.and water and·sewer,lines .:~n S~ction D, in·accordance with 

;; the requirements of ~e subject bond, exceeds $373,041.00, the 

' I 

! 

! 

I 

total amount of· the bond for Section. D. i 
I 

9. That the cost of construction of the roads and storm 

sewer in Section p, in accordance with the requirements of the 

subject bonds, exceeds $373,041.00, the total·amount of the bond 

for Section D. 

10. The cost of construction of the roads, storm sewer, 

and water and sewer lines in Section A, B, C and D, in accordance. 

with the requirements of the four subdivision bonds, exceeds 

$1,287,492.00, to-wit: 

As of July 1, 1976, the estimated cost to construct these 

improvements: 

SECTION A B c D TOTAL 

Roads 634,021 338~128 199,671 502,312 1,674,132 
Water & Sewer 6171 10 3 194' 661 95,571 287,798 1,195,733 

1,251,724 532,789 295,242 790,110 2,869,865 
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As of October 7, 1976, the estimated cost to construct these 

improvements. 
j 

·' SECTION A 
lj 

· Roads 667, 891 
.. Water & Sewer 650,714 

I 1,317,605' 

B 

3551 9i4 
204,906 
5601830 

c D 

210,810 528,749'· 
100,601 302,945 
310, 781' : 831,694 

TOTAL 

1., 76Z, 244 
1,258,666 
3, 020., 911 

As of January 19, 1980, the estimated cost to cons:~~u~t. these~ 

: improvements: 

SECTION A B c D TOTAL 

·Roads 894,800 477,200 /.81,800 708,900 2,362,700 
:Water & Sewer 898,000 274,700 134,900 406,200 1,713,800 

I 

'; 

., 
:i 

·! 

l, 79.2, 800 

William H. Harris 
Stafford County Attorney 
809 William Street 

751,900 4161 100 1,115,100 

BOARD OF SUPERVISORS OF 
STAFFORD COUNTY 

4,076,500 

BY:._·~~;:.'~~-~........;.~~~~-"'---
0£ Counsel 

~· Fredericksburg, Virginia 22401 

CERTIFICATION 

I hereby certify that a true and correct.copy of the 
foregoing ins:trument. was mailed, postage prepaid, or hand 
delivered on this 9"7Jiday of October, 1980 to: Willi.am H. 
Sokol, Esquire~ PO Box 593, 918 Princess Anne Street, 
Fredericksburg, Virginia 22401. 

NILLIAM H. HARRIS 
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VIRGINIA: 

IN THE CIRCUIT COURT OF STAFFORD COUNTY 

BOARD OF SUPERVISORS OF STAFFORD COUNTY Plaintiff 

v. AT LAW NO. 307-77 

SAFECO INSURANCE COMPANY OF AMERICA Defendant 

0 R DE R 

THIS DAY came the parties, by counsel, upon the 

Defendant's ~otion to require the Plaintiff to answer the 

Defendant's Requ~sts for Admission, which Motion was argued 

by counsel. 

UPON CONSIDERATION WHEREOF, it appearing to the 

Court that bqth pa+ties should respond to the Requests for 

Admission filed herein, it is accordingly, 

AD~UDGED, ORDERED and DECREED: 

(l) That the Plaintiff file its responses to the 

Defendant's Requests for Admission on or before November 7, 1980; 

(2) That the Defendant file its responses to the 

Plaintiff's Requests for Admission on or before November 7, 1980; 

(3) That in the event any Request contains a factual 

inaccuracy and/or omission, the party upon whom the request is 

made shall state speci~ically why such request contains an 

inaccuracy ~nd/or omission and shall also state the trtie fact 

or the fact which has been omitted; and 

(4) That the parties otherwise respond to all requests 

made in a responsive and good faith manner in accordance with 

1.29 



II Rule 4:11 of the Rules of the Supreme court of Virginia. 

By endorsement of this Order neither party waives any 

right to object under the Rules of Evidence to any matter 

admitted at the trial of this matter. 

DATE: 

SEEN: · 

WHITTICAR, 

By~~~--~~~~~~----~-----
i liam M. Sokol 

918 Princess Anne 
l?. 0. B~~ 593 
Fredericksburg, Virginia 22401 
Counsel for the Defendant, 
Safeco Insurance Company of America 

William H. Harris 
Stafford County Attorney 
809 William Street 
Fredericksburg, Virginia 22401 
Counsel for the Plaintiff, 
Board of Supervisors of Stafford 
County 
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VIRGINIA 

IN THE CIRCUIT COURT OF STAFFORD COUNTY 

BOARD OF SUPERVISORS OF STAFFORD COUNTY 

v · LAW 307·77 

SAFECO INSURANCE COMPANY OF M~RICA 

MEMORANDUM 

PLAINTIFF 

DEFENDANT .. •• ...... 

1. The bonds in this case do not fall within the scope 

of Section 11-23 of the Code of Virginia. The plea of the 

Statute of Limitations set forth in Safeco 1 s second defense, 

will be overruled. 

2. AI1 obligation to "complete" n~cessarily involves 

the obligation tq b~gin. Thus the failure of CNHLP to beg5.n 

the guaratlt~ed proJect is not a failure of condition precedent 

which will~afford a defense to Safeco's gUarantee of the pro-
.. 

ject•s completion. Safeco•s third defense will be overruled. 

3. Safeco•s plea of failure of consideration, set forth 

in its fourth defense, will be overruled. 

4. Safeco's. tenth defense will be stricken by agreement 

of the parties •. 

5... Safeco 1 s claim of the right of subrogation, set forth 

in its eleventh defense, is not a defense to this action and is 

not properly an issue in this case. Safeco's eleventh defense 

will be stricken. 

6. Safeco 1 & twelfth defense will be sustained insofar 

as it denies liabi~ity for attorneys• fees. No ruling is made 

as to its denial of liability for interest, that being an issue 

properly reserved for trial. 
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7. Safeco's thirteenth defense will be sustained, subjec 

to the reservation of ruling on the questioQ of liability for 

interest, as set for in the preceding paragraph. · 

B. The Court does not have before it the p~ties 

necessary for a determination of the continuing validity of 

the subdivisioD plat. Therefore, the defense set forth in 

paragraph 7 of Safeco's Grounds of Defense to the Amended 

Motion for JudgmeDt will be stricken. 

9. The issues raised by Paragraph 11 of· Safeco's 

Grounds of Defense to the Amended Motion for Judgment cannot 

be decided summarily. The determination of the rights and 

obligations created by the documents and plans secured by the 

bonds requires proof of the ter.ms of those documeDts and plans. 

10. By· their te~, the bonds provide a unitary liabilit 

for the performance of the several projects secured. Safeco is 

liable to the full extent on each bond UDtil all the pro.j ects 
.. 

therein guaranteed are fully completed. The. defense set forth 

in Paragraph· 12 of Safeco's Grounds of Defense to the Amended 

Motion for Judgment will be overrui'ed. 

11. Safeco was not obligated under the bonds to do any­

thing more tha.Il pay money in the event of de:f-?lul.t. The C~unty 

had no right to. eXpe~t more. The case of Continental Realty Co -

poration v Andrew J. Crevolin Co., 380 F sup 246 is inapposite. 
- . 

The prayer for consequentia~ damages has heretofore been over-

ruled. That rulirig is re~ffirmed. 

12. By its fifth, sixth, seven~, eighth and ninth de­

fenses set forth in its original Grounds of Defense, reaffirmed 
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in its Grounds of Defense to the Amended. Motion for Judgment, 

and in Paragraphs eight, nine 4nd ten of i_ts Grounds of Defense 

to the Amended Motion for Judgment, Safeco sets £orth. the 

following defenses: 

a. That because the cost of completiDg the project 

far· exceeds the amount of the bonds, it is im­

possible to achieve the purpose of the bonds. 

b. That because the County hasn't undertaken the 

projects, the projects were designed and intended 

to relate to other projects whiCh have not been 

accomplished, that because there is no need for 

the guaranteed improvements, aDd that because 

the zoning of the area has been changed so that 

the intended project would no longer be permissible 

the purpose of the bonds has been frustrated. 

c. That the bonds are indemnifying in their nature. 

That the County has incurred. and will incur no 

costs in pursuing the guaranteed projects. 

The. foregoing· three issues are central to this case. 

While there may be some dispute over minor details, it appears 

from the Briefs of the parties that the essential facts_are not 

in question. The problem. which underlies these issues is the 
0 •• 

inadequacy of the bonds. The bonds. are inadequate in amount in 

that they ar.e it1sufficieDt to accomplish the guaranteed projects. 

They are it1adequate in scope in that they fail to provide.for 

the complimentary improvements and facilities required for the 

purposeful accomplishment of the guaranteed projects. 



134 

The inadequacy of the bonds is not itself a defense to 

Safeco. It undertook an obligation, aod the mere inadequacy of 

its contribution alone is not a defense to its performing to the 

extent undertaken by it toward the accompl~shment of the stated 

goal. On the other hand, the County cannot avoid responsibility 

for the inadequacy of the bonds. Safeco undertook the obligation 

specified to it. The CoUDty cannot require Safeco to perform in 

vain while itself shuoning responsibility for the unguaranteed 

portion of the projects. 

The construction of the ·facilities ~ranteed by the 

bonds has not been rendered impossible. The defense of im­
possibility will be overruled. 

' The purpos~ of the bonds has been frustrated by the 

failure of the beneficiaries of the bonds to pursue the pro­

jects, by the rezoning of the property, and by the general 

abandonment of the project. This repudiation of the project 

by the County absolves Safeco of liability to it on the bonds. 

The defenses of frustration of purpose will be sustained. 

The bonds are not penal, but indemnifying in nature. 

Board of Supervisors v Ecology One, 219 Va. 29. The County has 

incurred, and will incur, no costs with respect to the guarante~ . 
projects. Hence there can be.no liability on principles of 

iodemnification.. the Co~ty seeks to have the funds represented 

by the bonds set aside· in, escrow against the day when some in­

terested party may decide to undertake and complete the guar­

anteed projects. Such nebulous speculation cannot be the 

foundation for a judgment in excess of $1,000,000.00. Such a 

result would impose liability on Safeco while effecting no 



demonstrable benefit to anyone entitled to benefit under the 

bonds. SuCh a·result would, in e~fect, render the bonds penal, 

rather that1 'indemnifying •. 

Counsel will submit an Order in accord with th~:.findings 

aod opinions contained·in this Memorandum. 

7, 1980 
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VIRGINIA: 

IN THE CIRCUIT COURT OF STAFFORD COUNTY 

BOARD OF SUPERVISORS 0~ STAFFORD COUN-TY, Plaintiff 

v. AT LAW NO. 307-77' · 

SAFECO INSURANCE COMPANY OF AMERICA, Defendant 

PRE-TRIAL ORDER 

Two pre-trial conferences were held in the above-

entitled case before the undersigned Judge of this Court, on. 

January 18, 1980, and March 7, 1980, after the Plaintiff and 

the Defendant had filed Briefs on January 18, 1980, and Reply 

Briefs on February 8, 1980. The purpose of these pre-trial 

conferences was to simplify the issues as framed by the pleadings 

The Court having reviewed the Briefs of the parties, 

and the argument of counsel; 

It. is ORDERED that the defenses 
,...l+~ ... ~,.:· ... -~~ .... ,; .. ·.·:.:;;·~~~ ~:~ -r ::! ~;,: .• . : . . 

Grou!iici's'~ ~: .. r;e!~~~· c-·:~:.:~ ~· ·=~~~-li¢~~--litRR ~!SJ~ 

Judgment, as a matter of law, are stricken: 

1) The statute of limitations under Sll-23 of the 

Code of Virginia, Safeco's second and seventh defenses (with 

respect to the statute of limitations)·. 

2) The failure of CNHLP to begin the guaranteed 

project, a failure· of condition precedent and Safeco's third 

defense. 

3) The failure of consideration, Safeco's fourth 

defense. 

4) The failure to join DMI, Safeco's tenth defense. 



II 

5) The right of subrogation, Safeco's eleventh 

defense. 

6) The validity of the subdivision plat, paragraph 7 

of Safeco's Grounds of Defense to the amended Motion for 
Judgment. 

7) The severability and divi·sibility of the· bonds, 

paragraph 12 of Safeco•s Grounds of Defense to the amended 

Motion for Judgment. 

8) The· defense· of impossibility, insofar as this --------J~ ~ ~ ,..,_"",'1 ... ! :! . •• , • 

defense is raised in Safeco's fifth defense or in 

and 10 of Safeco's Grounds of Defense to the amended Motion for 

Judgment. 

9) The defense that the bonds are inadequate in 

amount, insofar as this defense is raised in Safeco's fifth, 

eighth and ninth defenses. 

paraqraP.h 1) • 
\ 

t 

13)\ The 
\ 
\ 

in paragraph ~ • 

14) 

in 

' 
\ 

) . '\ 
\ 

ORDERED 

first defense 

ninth 

''­
·~~ 

\ 
\ 

TheT~welfth ' fense ,··\and the 
~ 

\ 

. ' hereJ.nab\e 

~ \ 
\ \ 
~ereinabove i. 

'· ~ .. ~ 
' 
\ 

further. rules ·~ 
.... 
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tter of law ~at i 
\ 

entitled to r~o er attorney's 
\ 

16) The .thi ~enth defense. 

The fen~ pled by the 

amende\ Grounds 

18~ Th defense ~ed by 

paragraph 8 o~ 'ts amended ~ound 
19) y t~ 

Grounds of 

as sixteenth 

Answer 

outcome the 

under Count V, 

v, 

Count v, 

under 

_.,..,~ , .... 
the 

It is further ORDERED that the Plaintiff's prayer and 

allegations contained in the amended Motion for Judgment with 

respect to consequential damages are strickened and overruled. 

SEEN, OBJECTED TO AND 
EXCEPTION NOTED:· 

wiii!a.m M. sokoi 

138 

ENTER: 



SEEN, OBJECTED TO AND 
EXCEPTION NOTED: 

William H. Harris 
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I VIRGINIA: 
I 
I 

IN THE CIRCUIT COURT OF THE COUNTY OF STAFFORD 

II 
I BOARD OF SUPERVISORS OF STAFFORD COUNTY 

vs. 
SAFECO INSURANCE COMPA.~ 

This day came the parties in person and by counsel, and 

the defendants having heretofore filed their grounds of defense, 

herein, issue is joined. 

Whereupon came a jury, to-wit: Sharon M. Tedeton, William 

E. Braxton, Glenda L. White, Max J. McCrory, Gerald L. Young, 

Barbara A. Alvey and Linds S. McNeil who were sworn to well and 

truly try the·issue joined and a true verdict give according to 

the evidence and the law. 

The evidence of the Plaintiff was presented and at the 

conclusion thereof the defendant by counsel moved to strike 

the evidence of the Plaintiff on grounds stated in the record, 

which motion was granted. 

Thereupon it is the order of the Court that this case 

' is dismissed. 

!I It is further ordered that on motion of the Plaintiff by 

!I counsel the transcripts of this trial and all pre-trial 
:; 

proceeding~ 

!1 be made part of the records of this proceeding. 
II 

11 It is further noted. by the Court that the Plaintiff by 
:I 
lj counsel notes 

.. A OO.PI ~S!!E:: 
~~~~.::r.~··~;:..;~:~~ :~ 
.J,/ • . :. ': .... ~.,_;~.-~·~~ :. 

its appeal to the Supreme Court of Virginia . 

Enter: 

la:~~'~.c: 
J.M.H. Willis, Jr., Judge 

November 21, 1980 
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RALPH M. WHITTICAR • .JR. 
RALPH M. WHITTICAR. Ill 
WILLIAM M. SOKOL 
WM. H. LEDBETTER • .JR. 
KEVIN S • .JONES 
RANDAL C. PALAMAR 

R. SCOTT PUGH 

WHITTJCAR, SOKOL & LEDBETTER 
ATTORNEYS AT I..AW 

P O. BOX 593 

918 PRINCESS ANNE STREET 

FREDERICKSBURG .. VIRGINIA 22401 

D.ecember 2·7, 1979 

William H. Harris, Esquire 
Harris & Harris 
Attorneys at Law 
809 William Street 
Fredericksb~g, Virginia 22401 

RE: Board of Supervisors vs. Saf.eco 

Dear Bill: 

TELEPHONE 
(703) 373·1001 

As we have agreed on many occasions, the material facts 
and the relevant correspondence and documents should be reduci­
ble to stipulations in this lit~gation. 

. . 
To that. ~nd, ·we have. draf.ted stipulations of fact, con­

sisting of fourteen '(14) pages and forty-eight (48) Exhibits. I 
am enclosing a photocopy of the fourteen pages. The correspondence, 
plans, documents, etc. making up the exhibits are too "weighty" 
for reproduction and del.ivery to you, but surely your file al­
ready contains every one of these items. 

I am forwarding a copy of this letter to Judge Willis 
so that he may be advised of our efforts. I have not forwarded 
to Judge Willis our proposed stipulations or exhibits. Of course, 
our mutually agreeing to these stipulations will not preclude 
either of us from preparing other stipulations or introducing 
other evidence, testimonial. .. or documentary, but it will con­
siderably condense the incidents of trial, all of which should 
serve a constructive purpose. · 

·-

We look ~orward to nearing from you. 

Very truly yours, 

LEDBETTER 

. Sokol 

WMS:st 
Enc. 
Copy: J. M. H. Willis, Jr., Judge 

1.41. 



REPLY BRIEF 
OF SAFECO 

PRELIMINARY STATEMENT 

In this Reply Brief, Safeco will respond to the 

arguments made in the "Legal Brief for Plaintiff" in their 

order of presentation. The Board's arguments fall into two 

categories: first, that the Board is entitled to damages in 

excess of the penal sum of the bonds, and, second, that the 

defenses raised by Safeco should be stricken. To assist the 

Court in reviewing Safeco•s replies to the ~card's arguments, 

Part I will address the consequential damages argument and 

Part II will address the legal sufficiency of Safeco's defenses. 

PART I - CONSEQUENTIAL DAMAGES 

The Board devotes 29 pages of its "Legal Brief" to 

this argument. Safeco's response is threefold: 

1.42 

(1) This Court has already ruled that the Board 

is not entitled to consequential damages; 

(2) If this Court were to permit such damages, 

it would depart from sound precedent in Virginia. 
~ .. - -

(3) Eve~ if the Court were to embark on making 

new law in Virginia, the authorities which the Board 

has asked tne. Court to rely upon are inapplicable to 

the present case. 

* * * 



- 11 -

PART II - LEGAL SUFFICIENCY 

(A) STATUTE OF LIMITATIONS 

SAFECO'S SECOND DEFENSE. (Legal Brief of ·Plaintiff, 

pages 29 to 30) states: 

follows: 

SECOND DEFENSE 

"By way of further defense, Defendant asserts that 
the bonds here in question are performance bonds 
within the meaning of Section 11-23 of the Code of 
Virginia (1950) (as amended) and that the present 
action cannot be maintained and is barred since it 
was not timely filed within the limits specified 
by the said Section ll-23." 

Virginia Code §ll-23 provides in pertinent part as 

11 NO contract ••• to which any ••• county ••• is a 
party, for the construction ••• of any ••• highway 
••• sewer or other construction work, shall be 
~ntered into unless and until the person con­
tracting to construct ••• the work shall have 
entered into the following bonds with surety 
thereon to such ••• county ••• : 

(a) A performance bond solely for the 
protection of such ••• county ••• conditioned 
upon the faithful performance of the work in 
strict conformity with the plans, specifi­
cations and conditions for same. 

·* * * 
••• No action on any bond required under 

subparagraph (a) hereof shall be brought 
unless within one year after (1) completion 
of the contract, including the expiration of 
all warranties and guarantees, or {2) defect 
or breach of warranty if the action be for 
such, is discovered." 

Cl~HLP con-tracted with the County to complete public 

improvements. The completlon date was October 2, 1975. CNHLP 

did not do so. The Co~ty filed its Z.1otion for Judgment on 

September 9, 1977, more than one (1) year after October 2, 1975. 

By its terms, Virginia Code §11-23 bars the County's action. 
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II (B) CONDITION PRECEDENT: FAILURE TO COMMENCE 
CONSTRUCTION 

SAFECO'S THIRD DEFENSE. (Legal Brief of Plaintiff, 

pages 31 to 36) states: 

THIRD DEFENSE. 
. 

"By way of further defense, Defendant asserts 
that the bonds here in question, upon which . 
Plaintiff' s· claim is based, require the payment 
of funds by Defendant only to complete the 
constru.ct·ion of certain specified improvements 
and utili.ties. The improvements and utili ties 
in question have. not been begun. Accordingly, 
there has. been. a failure of condition precedent 
to the. bond contract herein and no liability 
can exist on the part of Defendant until such 
time as Plaintiff shows that the work in 
question has been completed." 

The Board affirmatively alleges in its Amended Motion 

for Judgment that "All conditions precedent to the duty of Safeco 

to perfo~ have occurred." The Board now adopts the unique 

position that it is not required to prove this allegation 'and 

that Safeco is estopped from denying it. This position is wholly 

without merit. The obligee has the burden of proving the 

necessary allegation that all conditions precedent to its 

recovery haveoccurred. The Board's citation of Lapke v. Hunt, 

443, P.2d 493 .(Mont. 1968) is of no avail. That decision 

recognizes-that estoppel cannot be raised by a. party to the 

instrument, absent ex9eptional circumstances. 

Safe co' s_ -~osirt~~~ has been set out in Part I of its 

Trial Brief. The~County of Yuba decision, discussed on pages 21 

to 2 4 thereof, )._s directly applicable to this case. 

The County of Yuba decision .applies a rule of reason. 

Subdivision bonds are required to guarantee that a subdivision 
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will be served by specified improvements. However, if there is 

not going to be a subdivision, then there is no reason to 

complete the specified public improvements. This rule of reason 
-

is compelling when work on the. subdivision never really commences 

(C) FAILURE OF CONSIDERATION 

SAFECO'S FOURTH DEFENSE. (Legal Brief of Plaintiff, 

pages 37 to 38): 

FOURTH DEFENSE 

"By way of further defense, Defendant asserts that 
there was a want and failure of consideration for 
the obligation of Defendant on the bonds in 
question herein and that Defendant therefore cannot 
be held liable to Plaintiff on the basis of the 
said bonds." 

The Board states that the "consideration" involved was 

"the recording. of the plats". However, as discussed in Safeco•s 

Trial Brief, pages 4l'to 45, the ~card had no right to prevent 

CNHLP from recording the plats. 

11 Any agreement by one to do what he is· already 
legally bound to do is not a good consideration 
for a promise made to him." 4B, l.f. J., Contracts, 
§34 {1974). 

In support of this proposition, the authors cite the following 

case: 

"Illustrative Case- Where claimant-agreed to 
per.mit the state to dump refuse on his property 
in exchange for improved maintenance of a state 
road, the state road commission's preexisting. 
obligation in.law to maintain the road was not 
legal consideration for such a contract. Smith 
v. State Rd~· Comm•n, 7 w. Va. ct. ct. 141 (1968)." 

The present case is. indistinguishable from. the Smith decision. 

According to the Board, the "consideration" for Safeco•s promise 
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was its "recording of the plat11
• However, the Board, at the 

time of Safeco•s promise, was under a "preexisting obligation 

in lawn to record the plat. Hence, there was no legal consider-

ation. 

(D) IMPOSSIBILITY AND FRUSTRATION OF PURPOSE 

SAFECO 1 S FIFTH DEFENSE AND AMEi:~DED PARAGRAPH NINE. 

(Legal Brief of Plaintiff, pages 39 to 46, 52 to 54): 
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FIFTH DEFENSE 

"By way of further defense, Defendant asserts 
that, by reason of lack of funds, no work was 
ever commenced by Defendant's principal, Crow•s 
Nest Harbour, on the improvements and utilities 
covered by the bond contracts herein. There 
is presently no work being done on such utili­
ties and improvements and no prospect of such 
work ever being done. The full penal sum of 

the bonds, moreover, would not pay for the 
costs of all improvements to which such sum 
must be devoted. Since the work in question 
has not and will not be done,. and since the 
bonds at issue here are restricted to the 
specified improvements and utilities on which 
work is neither being done nor is contemplated, 
the contract is impossible of performance and 
the surety is discharged." 

"By way of further defense, the Defendant asserts 
that the purpose of the subject bonds was to 
insure the construction of specified public im­
provements and utilities to be operated.in 
conjunc,tion. with related public ±mprovements, 
utilities, and· facilities, including, among 
..other things, a public wa.ter and sew~r system 
and ad~quate access roads, and. the provision 
of rel~ted.public services, including, among 
other ·things .. , pUblic water. Sinc·e the related 
public improvements, utilities and fac"ilities 
will not be constructed and the related public 
services will not be provided, the purpose of 
the De~endarit's undertaking has been frustrated 
and its performance has been rendered impossible. 11 

The Board adopts some unusual positions on this matter. 
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These positions must be reviewed: 

"[R]epresented by the County acting in parens 
patriae, are three hundred lot purchasers who 
paid millions of dollars in cash and notes·and 
received legal title to lots by reference ~o 
the recorded plats; but cannot get to .·their 
lots because the roads are not completedi·.·.the 
the County also represents members· ·of .~e ·: .. , · 
general public who, without payment 'by" ~.the 
surety, would have to bear the burden of· any 
construction." · 

The following conunents appear appropriate. First, tb~,~County is 

not acting in parens patriae. 

"parens patriae doctrine .•. The doctrine that 
all orphans, dependent children and incompetent 
persons, are within the special protection, 
and under the control of the State." 
Ballentine's Law Dictionary (3d ed. 1969) 

In fact, the County has acted in opposition to the lot owners. 

DMI is the primary lot owner in Crew's Nest Harbour. DMI has 

sued the County because it has rezoned the property. Most of 

the other lot owners in Sections A, B, C and D have no de~ire 

to have those sections completed. They have sued to rescind 

their agreements to purchase their lots. Second, the Board 

implies that the lot owners relied upon the plats in purchasing 

their lots. This implication is erroneous. The lot owners 

purchased their l~ts prior to the recordation of the plats. Thir , 

the Board states ~?at the general public must bear the burden of 

any constructio~, w~thout: .payment by the surety. The Board is 
. -.. -· .. · .. ·. ~ · .. ·· 

fully aware tha.:t ~-~ ha~ ~o duty to the lot owners to construct 

anything. See Va. Code §.15.1-479, cited by the Board on page 

34 of its "Legal Brief". 

The Board also adopts the position that "Safeco is 

asserting impossibility because of extreme expense ... Safeco 
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fails to understand the reasons why the Board is making this 

statement- Safeco's liability has at all times been limited to· 

the penal sums of the bonds. 

The Board makes numerous references to the first 

Restatement of Contracts, adopted in 1932. Safeco wouid ask 

that this Court consider the appropriate sections of the second 

Restatement of Contracts, adopted in 1974. 

§281 •. DISCHARGE BY SUPERVENING IMPRACTICALITY. 
Where, after a contract is made, a party's 
performance is made. impracticable without his 
fault by the occurrence of an event the non­
occurrence of which was a basic assumption on 
which the contract was made, his duty to render 
that performance is discharged, unless the 
language or circumstances indicate the contrary." 

§283. DESTRUCTION OR DETERIORATION OF THING 
NECESSARY FOR PERFORMANCE. 
If the existence of a specific thing is necessary 
for the performance of a duty, its failure to 
come into existence, destruction or such deterior­
ation as makes performance impracticable is an 
event the non-occurrence of which was a basic 
assumption on which the contract was made." 

§284. PREVENTION BY GOVERNMENTAL REGULATION 
OR ORDER. 
If the pe·rfor.mance of a duty is made impracti­
cable by having to comply with a foreign or 
domestic governmental regulation or order, that 
regulation or order is an event the non-occurrence 
of which was a basic assumption on which the 
contract was made. 

§285.· DISCHARGE BY SUPERVENING FRUSTRATION. 
Where'· after a contract is made, a . party's 
principal purpose is substantially frustrated 
without his fault by the occurrence of an 
event the non-occurrence of which was a basic 
assumption on ~hich the contract was made, 
his remairt~ng ~uties to render performance 
are discharged, unless the language or the· 
circumstances indicate the contrary." 

The application of these principles to the present is 

straightforward and direct. The parties qgree that any money 

1.48 



recovered by the Board must be used for the construction of the 

specified improvements. 

With regard to water and sewer lines, a basic assumptio 

of the parties was. that there would be a central water and sewer 

system t.o which they would connect. There is no central water 

and sewer system; there are no plans to construct such a system; 

no one is under any obligation to construct such a system; and 

the County has rezoned the property to make the construction of 

such a sys·tem impracticable. It is difficult to understand why 

the County wants to construct water and sewer lines which can 

connect to nothing, and, therefore, wil~ serve no purpose what­

soever. It is equally difficult to understand how the County 

can seriously contend that the purpose behind Safeco's promise 

to pay monies for. the completion of water and sewer lines is not 

frustrated by the nonexistence of the system to which they were 

to connect. 

With regard to streets, a basic assumption of the 

parties was that streets would be, in fact, completed. The 

purpose of the bonds was to insure the completion of the streets. 

If the streets are not going to be completed, the purpose of 

the bonds has.been frustrated. At the very least, the County 

must submit a viable plan to complete the streets. As Safeco 

points out in its Trial Brief, the County ·has no such plan. 

Furthermore.,. a basic assumption of the par:ties was 

that a subdivision would be constructed. With regard to the 

reconstruction of-upgrading of State Route 609, the parties 

149 



assumed that such construction work was necessitated by the 

development of a new town community. The parties also assumed 

that State Route 609 was to be.an access road to a new town 

community. The County, by rezoning the tract, has made the 

construction of a new town community impossible. In fact, DMI, 

CNHLP's successor in interest, is suing the County for this 

specific reason. With.regard to other streets, the part~es 

assumed that the streets would serve residents of the subdivision. 

There are no residents. In fact, the owners of the lots have 

sued to rescind their deeds. Their suit might insure that there 

will be no residents. 

The defenses of frustration of purpose and impossi­

bility are clearly viable defenses in the present case. They 

are principles framed in reason and common sense. 

(E) LOSS OR DAMAGE 

SAFECO'S SIXTH, SEVENTH, EIGHTH AND NINTH DEFENSES. 

(Legal Brief of Plaintiff, pages 47 to 54): 

_.__so 

SIXTH DEFENSE 

"By way of further defense, Defendant asserts 
that the parties to the bond contracts here in 
question contemplated that any sums paid pursuant 
to such bonds would be so paid only to defray 
damages to Plaintiff from the costs incurred by 
it in the building and completion of the specified 
improvements and .. utilities covered by the bonds. 
Defendant further asserts that the construction of 
the improvements and utilities covered by the 
bonds which are the subject of this suit has 
never taken place and will not take place. 
Accordingly, Plaintiff herein has incurred no 
costs and suffered no damages within the purview 
of the bonds here at issue. Any recovery by 
Plaintiff herein would therefore be cqntrary to 
the intentions of the parties and would amount 
to recovery of a forfeiture or penalty and would 
be void as against the public policy of the 
Commonwealth of Virginia. 11 



SEVENTH DEFENSE 

"By way of further defense, Defendant asserts 
tha~ the bonds in question herein are performance 
bonds within the meaning of Section 11-23 of the 
Code of Virginia (1950) (as amended) and, as such, 
contemplate the payment of no sums pursuant to 
such bonds save and except to compensate Plaintiff 
for actual costs, expenses and damages incurred 
by Plaintiff in the completion of the improvements 
and utilities specified in such bonds. Since 
such imprQvements and utilities have not been 
begun, and will not be begun or completed, .Plain­
tiff has incurred no expenses, costs or damages 
which are cognizable under the bonds in question 
herein and no liability can attach to Defendant 
pursuant to such bonds." 

EIGHTH DEFENSE 

"By way of further defense, Defendant asserts 
that any obligation of the Defendant on the 
bonds at issue here was intended by the parties 
to such bonds to be limited to costs and expenses 
necessary to complete certain specified utilities 
and improvements. Any amounts paid.by Defendant 
pursuant to such bonds must therefore be used 
solely for such improvements and utilities and 
may not be merged with any general funds of 
Plaintiff. Since the improvements in question 
have never been begun, and will not be under­
taken, since the full penal sums of the bonds 
here at issue will not suffice to build the 
improvements and utilities to which such sums 
are limited, and since Plaintiff can point to 
no damages or costs incurred by reason of the 
failure to complete the specified improvements 
and utilities, Defendant is without obligation 
under the bonds in question because the purpose 
of the bond contracts here at issue cannot be 
served by payment of any sums under the )?onds ... 

NINTH DEFENSE 

nBy way of further defense, Defenaant asserts 
that Plaintiff has incurred no expense and 
suffered .no damages by reason of failure to 
complete the specified improvements and utilities 
to which Defendant's obligation on the bonds 
herein is restricted. The specified improvements 
and utilities have been neither begun or completed 
and there is no prospect of such improvements and 
utilities being begun or completed. The penal sums 
of the bonds in question must be used solely to 
construct the uti~ities and improvements to which 
they are explicitly limited and dedicated in such 
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bonds, although such penal sums will not suffice 
to construct such utilities and improvements. 
Any recovery by,Plaintiff on the bonds herein 
would thus constitute a windfall to Plaintiff, 
unjustly enriching Plaintiff, since there is no 
prospect of such amounts being used as req~ired 
by the bond contract." 

Safeco has fully set out these defenses in i~s Trial 

Brief, pages 15 through 24. However, a few comments on the 

Board's positions must be made. 

On page 53 of its rrLegal Brief", the Board states: 

11 The County will act as trustee·and apply the 
proceeds of the suit to the bonded improvements 
as far as gossible. 11 

Apparently the Board believes it can just spend any recovery "as 

far as" it goes and then just stop. Otherwise stated, the Board 

may do 50% of the streets and 50% of the water and sewer lines 

and then stop. The question arises as to whether ~uch an action 

would promote anyone's cause. A half-finished street is not 

better than, and is probably worse than, no street at all. The 

question also arises whether such an action would promote the 

purpose behind the bonds. The bonds were intended to guarantee 

.. completion", not 50% of completion. A half-completed subdivision 

is no better than, and is probably worse than, no subdivision at 

all. The Board must offer a plan to 11 Complete" the improvements; 

otherwise, it is likely to waste all of the monies, that it may 

recover, in a senseless task. 
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On pages 53 to 54 of its Legal Brief, the Board states: 

"The County has established through discovery 
that Safeco was paid $450,000.00 by Diversified 
Mortgage Investors to be released from the third 
party Motion for Judgment in this case .... The 
only party who would receive a windfall if Safeco 
were not held liable in this case would be Safeco." 
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This statement is irresponsible. Last year, the Board's 

counsel obtained.the Agreement between Safeco and DMI. That 

Agreement provides that Safeco must return to DMI the $450,000.00 

if Safeco is not held liable in this case. It is regrettable 

that the Board has falsely asserted in its Legal Brief to this 

Court that Safeco would receive a windfall .• 

(F) DMI 

SAFECO'S TENTH DEFENSE. (Legal Brief of Plaintiff, 

page 55) : 

TENTH DEFENSE 

"By way of further defense, Defendant asserts 
that Diversified Mortgage Investors (DMI) , a 
Massachusetts business trust organized under 
the laws of the Commonwealth of Massachusetts 
and with offices in Coral Gables, Florida, 
and Burlington, Massachusetts, was the direct 
and proximate cause of any and all damage or 
loss for which this Defendant may be held 
liable. DMI is not before this Court; and, 
in its absence, Defendant cannot present an 
adequate defense and will not be accorded 
relief to which it is entitled, all in viola­
tion of its rights to due process of law. 
Further, Defendant asserts that any sums for 
which it may ultimately be held liable on its 
bonds must be used to construct the improve­
ments and utilities to which such ·sums are 
explicitly dedicated. Such utilities and 
improvements cannot be constructed without 
the participation of DMI, which participation 
cannot be achieved unless the rights and 
liabilities of DMI are adjudicated by this 
Court." 

Safeco ag~ees that this defense should be stricken. 

(G) SUBROGATION 

SAFECO'S ELEVENTH DEFENSE. (Legal Brief of Plaintiff, 

pages SSa to SSb) 
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ELEVENTH DEFENSE 

"By way of further defense, Defendant asserts that 
it ~s entitled to be subrogated, upon payment of 
any sums under its bonds here in question, to all 
rights of ~laintiff, including lien rights, con­
tractual rights, and other rights of whatever 
nature. 

Any sums paid to Plaintiff by Defendant pursuant 
to its bonds here in question ~ay be used by 
Plaintiff only in the construction of the utilities 
and improveme~ts to which such sums are explicitly 
·dedicated. To the extent any such payments by 
Defendant are used by Plaintif:, directly or in­
directly, to construct such improvements and 
utilities, Plaintiff is entitled under Sections 
15.1-239 through 15.1-249.1 of the Code of Virginia 
(1950) (as amended) to levy taxes and assessments 
upon property owners abutting the land where such 
improvements and utilities are constructed. 
Pursuant to Section 58-762 of ~e Code of Virginia 
(1950) (as amended) such taxes and assessment would 

constitute priority liens upon the real 
estate. Defendant is entitled to be subrogated 
to Plaintiff's rights in regard to such taxes 
and assessments, any proceeds realized there­
from, any liens based thereon and any proceeds 
from such liens." 

Safeco agrees with the Board that "being entitled to subrogation 

upon payment of a claim, is no defense to payment of the claim". 

However, if Safeco is held to be liable in any amount, it will 

ask the Court to determine its rights to subrogation. 

(H) ATTORNEY'S FEES AND INTEREST 

··sAFEco·•s TWELFTH AND THIRTEENTH DEFENSES. (Legal 

Brief of Plaintiff, pages 56 to 57): 
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: .. TWELFTH· DEFENSE 

"By way of further defense, Defendant asserts that, 
in any event, it is not liable for attorney's fees 
or interest herein since its liability is specifi­
cally limited by the bond contracts here in 
question to the penal amount specified in such 
bond contracts." 



THIRTEENTH DEFENSE 

"By way of further defense, Defendant asserts 
that Section 8-353 of the Code of Virginia (1950) 
limits any liability of Defendant on its bonds 
herein to the amount specified in such bond and 
that the limitation specified by the said 
Section 8-353 was relied upon by Defendant when 
it entered the bond contracts at issue herein. 
Such limitation provided by the said Section 
8-353 should therefore be applied herein as 
a matter of substantive right and in the 
interes~s of justice." 

{1) Attorney's fees. The Board cites no authority, 

and can cite no author~ty, that it is entitled to recover 

attorney's fees in this case. 

(2) Intere~t. The Board cites no Virginia cases in 

its brief. It does cite Virginia Code §8.01-382. That Section 

provides, in part, as follows: 

"[I]n any action at law or suit in equity, the 
verdict of the jury, or if no jury the judgment 
or decree of the court, may provide for interest 
on any principal sum awarded, or any part there­
of, and fix the period at which the interest 
shall commence ••. If a judgment or decree be 
rendered which does not provide for interest, 
the judgment or decree awarded shall bear interest 
from its date bf entry ••• 11 (Cum. Supp. 1979) 

Assuming arguendo that this section is applicable to 

this case, it would appear that the question as to the date from 

which interest would run is one for the trier of fact. Thus, 

a question for the trier of fact is necessarily presented. 

However, Vi~gin~a Code §8.01-382 is not applicable to 

this case. Rather, as ~ully discussed on pages 7 to 8 above, 

Virginia Code §8-353 is applicable. This section specifically 

provides that a surety is not liable for interest. This section 

specifically recognizes that a surety may limit its liability. 
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Safeco specifically did: 

"[I]t being expressly understood and agreed 
that the liability of the surety for any and 
all claims hereunder shall in no event exceed 
the penal amount of :this· obligation as herein 
stated. n 

(I) CONDITION OF PLATS 

GROUNDS OF DEFENSE TO AMENDED MOTION- PARAGRAPH #7. 

(Legal Brief of Plaintiff, pages 58 to 59): 

"By way of further defense, the Defendant 
asserts that the subject bonds were conditioned 
on the continued legal efficacy of the subject 
subdivision plats. The subject subdivision 
plats were conditioned upon the construction 
of a central water and sewer system, the con­
struction of adequate access roads and the 
continuation of a plan to develop a subdivision 
upon the Crew's Nest Harbour property. None of 
these conditions have been, or will be, fulfilled. 
The subdivision plats are thus void and of no 
legal effect. The Plaintiff cannot recover 
under the subject bonds for the construction 
of specified improvements and utilities, because 
the subdivision is no longer in existence ... 

As noted on pages 31 to 32 of its Trial Brief, the 

construction of a central water and sewer system was an express 

condition of subdivision plat approval by the Health Department. 

A central water and sewer system does not exist and will likely 

not exist in the foreseeable future. In addition, the subdivision 

plats were conditioned upon the development of a new town 

community. A new town community does not and will not exist. 

The subdivision plats, by reason of the nonexistence 

of conditions to approval, are void and of no legal effect. The 

plats have no legal efficacy. Void pl_ats should be vacated. 

However, the question whether the plats are void and of no legal 
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effect, is separate and distinct from the question whether the 

plats should be vacated. Virginia Code §15.1-482 is inapplicable 

to the question before this Court. 

(J) CONSTITUTION 

GROUNDS OF DEFENSE TO AMENDED MO~ION - P~RAG~a #8. 

(Legal Brief of Plaintiff, page 60): 

"By way of further defense, the Defendant 
asserts that the Plaintiff has the right to 
require the specified improvements and utilities 
only so long as the need for such improvements 
and utilities is substantially generated by the 
proposed development. Since the development as 
originally contemplated cannot, and will not, 
exist, the County can no longer, constitutionally 
or otherwise, require the Defendant to pay under 
the bonds for specified improvements and utilities 
when the need therefor no longer exists." 

With regard to streets, this defense is fully discussed 

on pages 35 to 38 of Safeco•s Trial Brief. It should be noted 

that the Rowe decision holds that the need for the improvements 

must be substantially generated by the proposed development. 

With regard to water and sewer lines there is not even a need 

for the improvements, since there is and will be no central water 

and sewer system. The Board wants to, arbitrarily and capri-

ciously, take Safeco's property (money) for no legitimate purpose 

to fulfill no real need. 

(K) REZONING 

GROUNDS OF DEFENSE TO AMENDED MOTION - P~GRAPH #10. 

(Legal Brief of Plaintiff, pages 63 to 64). 

11 By way of further defense, the Defendant 
asserts that the Plaintiff has modified its 
comprehensive.plan for the subject property 
and has rezoned the subject property. The 
rezoning and change in the comprehensive 
plan have had the effect of prohibiting the 
construction of the Crows Nest Harbour 
Development as originally contemplated. The 
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Plaintiff cannot require the Defendant to pay 
under its bond, for the construction of specified 
public improvements and utilities, after it has 
effectively prevented the development to be built 
as originally contemplated. To require the 
Defendant to pay under its bond for such specified 
public improvements and utilities, considering the 
wrongful action by the Plaintiff would be unjust 
and unreasonable and would involve an illegal 
forfeiture. In addition, the Plaintiff has 
breached its agreement with Crows Nest Harbour 
partnership, the principal, to provide appro­
priate zoning for the subject property, and, 
ther·efore, has discharged the Defendant as surety." 

Safeco has fully set out this defense in its Trial 

Brief, pages 32 to 35. A few comments must be made. The Board, 

on page 63 of its Legal Brief, states that "The County's rezoning 

was responsive to ••• Crow•s Nest Harbour's default". This 

statement is inaccurate. 

The Board had reservations about the Crew's Nest 

Harbour Development almost from its inception. The evidence to 

be adduced at trial will establish as follows: 

Craw's Nest Harbour Development was to be a new town 

community. The Board insured at an early stage that it would not 

be. Sections A, B, C and D were to include single family 

dwellings. In the fall of 1971, the plats for these sections 

were approved. Nonetheless, the County delayed recordation of 

the plats for nearly two years. Sections E-1, F and G were to 

include multi-family dwellings and commercial areas. In the 

fall of 1972, the plats for these sections were submitted for 

approval. The Board delayed action until the spring of 1973. 

The Board apparently never approved plats involving high density 

and commercial areas. 

In the fall of 1973, CNHLP tried to enter into 
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agreements with the Board, including an agreement with regard 

to the central water and sewer system. The Board says no 

agreements were ever executed. In the fall of 1973, CNHLP asked 

the county to cooperate with it in obtaining the necessary 

per.mits, easements and the like to construct a central water and 

sewer system. The County resisted. In December, 1973, the 

Board, at its meetings, began to express second thoughts about 

the Craw's Nest Harbour Development. By July, 1974, it adopted 

a "go it alone 11 attitude. 

In 1973 and 1974, the Planning Commission developed 

certain "goals, objectives and policies 11 with respect to the 

development of Stafford County. As a result of the Planning 

Commission's work, a Comprehensive Development Plan was developed. 

On July 17, 1975, still within the bond period, the Plan was 

adopted by the Board. It provided for no access roads, no central 

water and sewer, and no commercial development relating to Crew's 

Nest Harbour. 

The Board's statement that•the rezoning was "responsive 

to Crew's Nest Harbor's default .. is a misstatement of fact. The 

rezoning was the culmination· of a decision-making' process 

commenced as early as 1973. One of the major decisions made was 

that there should be no new town community on the Crew's Nest 

Harbour site. 

During the past seven years Stafford County has pursued 

a policy and a course of action in opposition to the construction 

of a central water and sewer system servicing Craw's Nest Harbour 

development. The Board seeks recovery of Safeco to pay for water 
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and sewer lines when no such systems exist, and are not likely to 

exist in the foreseeable future. The Board wants Safeco to 

reconstruct and upgrade State Route 609, as an access road to a 

new town community, when there exists, and will exist, no such 

community·. 

Most kindly expressed, the Board's position is 

unsupported by reason or pr.udence. 

(L) BREACH OF CONTRACTS 

GROUNDS OF DEFENSE TO AMENDED MOTION - PARAGRAPH i!O. 

(Legal Brief of Plaintiff, page 65). 
"By way of further defense, the Defendant 
asserts th~t it entered into the subject bonds 
with the reasonable expectation and anticipa­
tion that the Plaintiff would enter into and 
abide by agreements with Crows Nest Harbour . 
for the construction of related public improve­
ments, utilities and facilities, including among 
other things, a public water and sewer system 
and adequate access roads, and the provision 
of related public services, including, among 
other things, public water. The Plaintiff 
wrongfully failed to enter into and abide by 
such agreements and, therefore, by reas9n of 
same, has discharged the Defendant as surety 
and has otherwise forfeited its rights against 
the Defendant." 

The Court has limited the present briefs to issues 

upon which the Court may rule as a matter of law. The questions 

raised by this paragraph involve jury questions. 4B M.J. 

Contracts, §92 (1974} ("Questions of Law and Fact"}. If the 

Board wants Safeco to further specify the agreements, it can 

exercise its rights to discovery. 

(M) SEVERABILITY 

GROUNDS OF DEFENSE TO AMENDED MOTION - PARAGRAPH #12. 
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asserts that the subject bonds are severable 
and divisible· into two separate components: 
first, the construction of streets in the 
aggregate sum of $758,400.00; second, the 
construction of water and sewer lines in the 
aggregate sum of $529,092.00. The Plaintiff, 
there-fore, must prove independently its rights 
to recover the amount of the bonds attributable 
to the construction of streets, and also, its 
rights to recover the amount of the bonds 
attributable to the construction of water and 
sewer lines. 11 

Safeco addressed this issue on pages 24 to 29 of its 

Trial Brief. The Board apparently adopts an "all-or-nothing" 

approach to this litigation. 

For example, if ·this Court holds that the purpose 

behind Safeco's promise to pay for water and sewer lines has 

been frustrated or otherwise rendered impossible, it must still 

determine whether the bonds are entire or severable. If the 

Court then determines that the bonds are severable, it may, if 

legally justified, require Safeco to pay $758,400.00 for the 

streets. 

"Where a promisor makes two or more bargains 
and facts then exist or subsequently occur 
that on grounds of impossibility prevent the 
imposition of a duty to perform all the promises 
in their entirety, or that discharge a duty to 
do so that has arisen, but partial performance 
capable of ratable apportionment of the several 
bargains is possible, the promisor-is-llnder a duty 
to make such apportionment and is otherwise dis­
charged." 17A C.J.S., Contracts, §461 (1963), 
citing Restatement of Contracts, 1st, §464(1). 
See also Restatement of Contracts, 2d, §290. 

However, if the Court determines that the bonds are 

entire, the Board recovers nothing. If an entire contract is 

impossible of performance as to any part, it is unenforceable 

in its entirety. 17A C.J.S, 'contracts, §461 (1963). 

The doctrine of severability of contracts was developed 
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to help the promisee and not the promisor. The question as to 

whether a contract is severable arises in cases where some part of 

a contract is illegal, invalid or otherwise nonperfor.mable. If 

some part of a contract is illegal, invalid or otherwise non-· 

performable, a court, only if the contract is severable, can 

save the remainder. 

The Board apparently does not fully appreciate the 

doctrine of the severability of contracts. If the Board conviz=es 

this Court that the bonds are entire, then it cannot recover 

anything under the bonds, if any part of the bonds is illegal, 

invalid or otherwise nonperfor.mable. Such a result would 

obviously benefit Safeco, not the Board. 

In addition, the Board misconstrues the doctrine. T=: 

primary question is not whether a contract is actually two 

contracts. Rather, the primary question is whether a contract 

is "susceptible of apportionment", that is, whether the contra:-= 

~ be separated into two or more parts. The subject bonds c~ 

be separated into two parts: first, a promise to pay $529,09:.1C 

for water and sewer lines and, second, a promise to pay 

$758,400.00 for streets. 

The Board makes the argument that the bonds are entire 

because of certain language in the bonds. The bonds state: 

"NOW, THEREFORE, if the said Principal shall 
well and faithfully do and perform the things 
agreed by it to be done, as hereinabove stip­
ulated, then this obligation shall be void." 

The Board states that the use of the phrase "this obligation" 

makes the bond entire. This position, if adopted, would render 

nugatory the doctrine of severability of contracts. Practically 
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every contract contains phrases such as "This Agreement"; "This 

Con:tract" or "This Obligation". In the present case, these 

phrases could be used interchangeably in the subject bonds. The 

question is not whether each bond is a single contract; rather, 

the question is whether each bond ~ be divided into two or 

more parts. The quoted paragraph itself indicates that each 

bond can be divided into "the things agreed~ it to be done". 

The bonds also state: 

"[I]t being expressly understood and agreed 
that the liability of·the surety for any and all 
claims hereunder sha~l in·no event exceed the 
penal amount of this obligation as hereinafter 
stated." · · 

The Board says this clause, 

"very plainly permits the liability of the 
surety for any one claim to equal the penal 
amount of the bond." 

This statement has no foundation in law or in fact. The subject 

clause is a standard bond clause, which has been utilized, in 

various forms, in countless bonds for years. It is used in bonds 

foz a single manifest purpose - to limit the surety's total 

liability to the penal sum. It was drafted so that, under no 

conceivable circumstance, could the surety's total liability 

exceed the penal sum. In Part II of its "Legal Brief" (Conse-

quential Damages) , the Board failed to acknowledge the clear 

and unmistakable meaning of this clause. Here, the Board fails 

to acknowledge the clear and unmistakable purpose of this clause. 

This clause has·one ~urpose, and one purpose alone- to limit 

Safeco's total liability to the penal sum. The Board's position, 

that the clause somehow expands Safec~'s liability as to streets 

or as to water and sewer lines, totally disregards the clause's 
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language and purpose. 

The Board's position is also inherently contradictory. 

It apparently claims that the bond is entire insofar as Safeco 

must pay $1,287,400.00 but is severable insofar as the Board need 

not use the $1,287,400.00 to complete both the streets and the 

water and sewer lines. The Board contends that the bonds are 

entire with respect tp amount, but severable with respect to·the 

expungement of the construction of water and sewer lines. The 

bonds are either entire, as to the Board's rights and duties, or 

severable, as to the Board's rights and duties. No court has 

held otherwise. 

CONCLUSION 

Before a resolution of the various defenses asserted 

by Safeco, the Board, at the least, should be compelled to advise 

the Court what it has done in grappling with two questions posed 

by the default of Craw's Nest Harbour. 

I. If the Board had access to $758,400.00 for the 

construction of streets in Sections A, B, C and D as platted 

and the upgrading of Route 609, what plan would be adopted for 

the funding necessary to begin and complete construction of 

streets (an additional $1,604,300.00 by the Board's estimate)? 

II. If the Board had access to $529,092.00, would 

the Board adopt a plan to install water and sewer lines without 

central water and sewer systems? And, to proceed to the 

ridiculous, what plan would be adopted for the funding necessary 

to begin and complete construction (an additional $1,184,708.00 

by the Board's estimate) to the non-existent central water and 

sewer systems? 
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Respectfully submitted, 

SAFECO INSURANCE COl~ANY OF AMERICA 

BY--------~~~----~----------~------0£ Counsel 

William M. Sokol 
WHITTICAR, SOKOL & LEDBETTER 
918 Princess Anne Street 
P. o. Box 593 
F~edericksburg, Virginia 22401 

CERTIFICATE 

I, William M. Sokol, Attorney at Law, hereby certify 

that a true and correct copy of the foregoing Reply Brief was 

mailed, postage prepaid, this day of February, 1980, to: ---. 
William H. Harris, Esquire, Harris & Harris, 809 William Street, 

Fredericksburg, Virginia 22401, .counsel for Plaintiff. 

William M. Sokol 
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VIRGli.~IA: 

IN THE CIRCUIT COURT OF STAFFORD COUNTY 

BOARD OF SUPERVISORS OF STAFFORD COUNTY Plaintiff 

v. AT LAW NO. 307-77 

SAfECO Ii-ISURAJ.-.JCE COI'-1PANY OF ANERICA Defendant 

TRIAL BRIEF 

STATE~mclT OF THE CASE 

In Se~tember, 1976, the Board of Supervisors of 

Stafford County, Virginia (hereinafter the Board) filed a !~tion 

for Judgment against Safeco Insurance Company of America {here-

inafter Safeco) . The Board alleged that it was entitled to 

recover the swn of $1,287,492.00, the total amount of four 

subuivision bonds upon which Safeco was the surety and Crows 

Nest Harbour Limited Partnership (hereinafter CNHLP) was the 

i_Jrincit.Jal. The Board also claimed interest from October 2, 

1975, costs oZ this action and attorney '·s fees. 

Safeco thereafter filed a!1. Ansy,·er and Grounds of 

lJefense as well as a 'I'hird Party t·1ution for Judgment against 

Diversified Mortgage Investors (hereinafter DMI). On October 

16, 1978, this Third Party t-1otion for Judgment was dismissed 

with }:)rejudice as agreed. 

In June, 19 79, the Boartl was gran ted leave to a~·iLenu 

t.he Hotion for Judgment to make an allegation and a }:Jr.J.j'cr of 

relief for consequential damages. Safeco thereafter filed a 

Grounus of Dt:fense as well as a Demurrer to the Board's prayer 

of relief for consequenti~l damages. In tJovember, 1979, the 

II Demurrer was sustained with prejudice. 
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STATEMENT OF FAC'I'S 

The following statement of facts consists of 

Sti~ulations of Fact, prepared by ~afeco and submitted to the 

• Board for approval (with several insubstantial changes since 

delivery to the Board) . 

STIPULATIONS OF FACT 

-I­

PERSONS INVOLVED 

1. The Board is the duly constituted Board of 

Su~ervisors of Stafford County, Virginia, with its principal 

offices in that County. The Board is the obligee named in the 

subject subdivision bonds. 

2. Safeco is a corporation organized under the laws 

of the State of Washington, with its principal offices in 

Seattle, Washington. Safeco is the surety named in the subject 

subdivision bonds. 

3. CNHLP was/is a Virginia limited partnership, 

started on October 5, 1971, and comprised of Coke Gage and 

FVH Corporation, a Virginia corporation, general partners, 

Research Homes, Inc.,.a Delaware corporation, limited partner, 

and Woodrow D. Marriott, Frank K. Johnson, Willian\ J. Durkin 

and Bicknell A. Robbins, special limited partners. The 

princit>al office of CNHLP was/is in Fairfax County, Virginia. 

CNHLP is the principal named in the subject subdivision bonds. 

4. DMI is a Massachusetts business trust, with its 

princi~al offices in Boston, Massachusetts. DMI presently is 

the lllaj or property owner in Crows Nest Harbour Development. 

167 



-II-

BACKGROUND ON THE CROt-lS NEST HARBOUR DEVELOPt•1ENT 

5. By deed dated October 28, 1971;_ St. Charles City, 

Inc., a Maryland corporation, conveyed to CNHLP 4,725 acres in 

Stafford County, Virginia. 

6. In order to finance the ·~urchase of this land, 

CNHLP executed a promissory note payable to the order of St. 

Charles City, Inc., secured by a First Deed of Trust on the 

land purchased, and a promissory note payable to DHI' secured 

by a Second Deed of Trust on the land. 

7. CNHLP planned to construct a new town community 

on the 4,725-acre tract to be known as Crows Nest Harbour 

Development. Crows Nest Harbour Development was to provide 

housing, shopping, schools, recreation and community facilities 

for at least 20,000 people. It was to be constructed over a 

15-year period and was to include a system of roadways, 

p~destrian ways and bridle paths; a central water and sewer 

system; extensive recreational facilties, including golf 

courses, a cm~lete equestrian center, a large marina, tennis 

courts and swirmuing pools; and schools and parks. Develop­

ment plans, marked Exhibits 1, 2 and 3, are furnished herewith. 

8. In 1971, CNHLP appli~d to the Board for rezoning 

of the 4,725-acre tract and advised The Board of its development 

plans and intentions for the construction of a new town communit1 

of at least 20,000 people. On December 8, 1971, the Board 

ap~roved category R-1 zoning for planned Sections A, B, C and 

D. Category R-1 zoning permitted single-family dwellings. The 

Board approved. category R-2 and B-1 zoning for sections of the 
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development outside Sections A, B, C and D. Category R-2 zoning 

permitted multi-family dwellings and category B-1 zoning 

permitted commercial development. This zoning permitted the 

construction of 12,000 units on·the entire development,.which 

would involve a total of approximately 35,000 individuals. A 

concept plan, marked Exhibit 4, is furnished herewith. 

9. In 1971, CNHLP applied to the Board for approval 

of· final subdivision plats for Sections A, B, C and D. The 

Board approved the final subdivision plats on the following 

dates: Section A, on October 13, 1971; Section B, on October 13 

1971; Section C, on t~ovember 10, 1971; and Section D, on 

December 0, 1971. Revised final subdivision plats for Sections 

c and D were ap}:)roved by the Board on l·1arch 16, · 1972. See Exhibi 6. 

10. By letter dated October 18, 1972, the County 

Administrator of Stafford County requested the Virginia State 

Department of Health (hereinafter referred to as the Health 

Department) to withhold signing the final subdivision plats 

for Sections A, B, C and D until satisfactory az:rangements \o~ere 

made to provide subdivision bonds "to cover the construction of 

roads, p.ublic utilities and other improvements" ·within these 

sections. By letter dated November 28 ,· 1972, the Administrative 

A~sistant to the County Administrator for Stafford County 

advised Research Homes, Inc., limit~d partner of CNHLP, of the 

pendency of the approval of subdivision bonds by the Board, of 

the approval of water and sewer systems by the Health Department 

and of the approval of streets and drainage facilities by the 

Virginia State Department of Highways (hereinafter referred to 
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as the Highway Department). By letter dated January 10, 1973, 

Research Homes, Inc., was again advised of the required 

approvals. These letters, marked Exhibits 5, 6, and 7 

respectively, are furnished herewith. 

11. During 1973, CNHLP entered into numerous under­

standings with Stafford County with respect to providing 

certain public facilities to the Crows Nest Harbour Development. 

Specifically, CNHLP agreed to participate in the payoent of the 

costs of upgrading approach roads to the development; to pay the 

costs of constructing all roads and storm sewers within the sub­

division: to pay the costs of constructing water lines from the 

development to the Stafford County water line; to construct a 

sewage treatment facility, sewage collection system and water 

distribution system on the Crows Nest Harbour Development; and 

to post subdivision bonds to cover the costs of completing the 

subdivision roads, sto~m sewers, and water and sewer lines. 

These agreertlents will be reviewed in greater detail below. 

12. By Hay, 1973, CNHLP had cleared approximately 

80 acres of the tract, burned approximately 20 acres of the trac 

and cleared and burned approximately 20 acres of the tract. Sont 

gravel was delivered to the site.· See letter, marked Exhibit 8, 

which is furnished herewith. 

13. By Se}:Jtember, 1973, CNIILP had entered into agree-

ments with various persons for the sale of every lot within 

Sections A, B, C and D. See letter, marked Exhibit 9, furnished 

herewith. 

14. In October, 1973, CNHLP obtained all the required 

approvals (albeit conditional) for the filing of the final sub-
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diyision plats on Sections A, B, C and D and these plats were 

recorded, on October 19, 1973, in the Clerk's Office of the 

Circuit Court of Stafford County, Virginia. These final plats, 

marked Exhibits 10, 11, and 12, are furnished herewith. 

15. After the recordation of the final subdivision 

plats for Sections A, B, C and D, CNHLP delivered deeds to those 

individuals who had agreed to purchase lots in those sections. 

16. After ·the· recordation of the final plats for 

Sections A, B, C and D, CNHLP did a limited amount of stakeout 

and grading work on the development. By December, 1974, CNHLP 

had abandoned the development. 

17. The general and limited partners of CNHLP there­

after filed- bankruptcy petitions in the United States Bankruptcy 

Court. Lawsuits between CNHLP, DMI and the purchasers of lots 

in Sections A, B, C and D are discussed in greater detail below. 

16. On July 17,. 1975, the Board approved the Stafford 

County Comprehensive Development.P~an, wh~ch r~commended that 

the Crows Nest Harbour development property remain undeveloped. 

This plan, marked Exhibit· 13, is_ furnished herewith. 

19. In 1978, the·community Development Department of 

Stafford County recommended that the Crows Nest Harbour develop­

ment property be rezoned. The opinion of th~s department was 

that the 4,725-acre tract should not be developed into the 

densities that were proposed by CNHLP and that, in fact, the 

property could not sustain that sort of development. The 

department was also of the opinion that the adverse impacts upon 

the property far outweighed any of the benefits to be gained by 
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such zoning. These adverse impacts included the facts that the 

existing state roads leading to the Crows Nest Harbour develop-

ment were insufficient to handle a development of that size; 

that there were no plans. to provide a central water and sewer 

system servicing the area and that the area could not be served 

by well and septic tanks with drainage fields; that the terrain, 

wh~ch included steep slopes, made it questionable whether the 

area could be developed in compliance with new state and federal 

laws; and tha·t state-wide requirements for erosio.n sedimentation 

control would prohibit certain construction activity which would 

be necessitated by such a development. 

20. On June 20, ~978, the Board approved a zoning 

ordinance covering the Crows Nest Harbour development. This 

ordinance rezoned the entire property to category A-2 zoning. 

This zoning would permit a maximum of 12,000 individuals on the 
. 

4,725-acre tract. The ordinance, marked Exhibit 14, is 

furnished herewith. 

-III-

SUBDIVISION BONDS 

21. As noted in paragraph.lO above, in 1972, CNHLP was 
-

advised that the final subdivision_plats for Sections A, B, c 

and D would not be signed by the appropriate officials until 

CNHLP, among other things, posted ~ubdivision bonds covering the 

construction qf the roads, storm sewers, and water and sewer 

lines within those sections. 

22. On November 14, 1972, at the request of Stafford 

County, Urban Engineering and Associates submitted a cost esti-

roate for the construction of roads, storm sewers, and water and 
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sewer lines in Sections A, B, C and D. The cost estimate was 

as follows: 

Road Construction 
Storm Sewer 

Total Road 

Water and Sewer Line Construction 
Secured Fee Commitments from others 

Total Sewer 

Total Road 
Total Sewer 

Total Cost= 

$689,200.00 
+ 69,200.00 

$758,400.00 

$801,740.00 
- 262,648.00 

$529,092.00 

$758,400.00 
529,092.00 

$1,287,492.00 

Se~ letter, marked Exhibit 15, which is furnished herewith. 

23. In May, 1973, at the request of Stafford County, 

Urban Engineering and Associates certified, under the seal of a 

professional engineer, that the ·total construction cost for the 

roads, storm sewer, and water and sewer lines for Sections A, B, 

C and D was estimated to be $1,287,492.00 .. See letters, dated 

April 24, 1~73, May 15, 1973 and May 18, 1973, marked Exhibits 

16, 17 and 18 respectively, and furnished herewith. 

24. On or about October 2, 1973, CNHLP, as principal, 

by its authorized agent, and Safeco, as surety, by its authorized 

agent, for valuable consideration, executed £our subdivision 

bonds, in favor of Stafford County with respect to the streets 

and water and sewer lines in Sections A, B,· C and D. The total 

amount of the .four bonds is $1,287,492.00. These subdivision 

bonds, marked as Exhibits 19, 20, 21 and 22, respectively, are 

furnished herewith. 

25. These subdivision bonds were executed at the 
allegedly 

request of Stafford County, ;Pursuant to the Stafford County 

Subdivision Oruinance. The ordinances in effect between 1971 anti 

1973, marked Exhibit 23, are furnished herewith. 
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26. These subdivision bonds, after execution, were 

posted with Stafford County. 

27. un October 18, 1973, the Board approved the four 

(4) subdivision bonds. Bee letter, marked Exhibit 24, furnished 

herewith. 

28. On October 19, 1979, the final subdivision plats 

for Sections A, B, C and D were recorded. 

29. With reference to the construction of roads 

in Sections A, B, C and o, CNHLP performed only the work 

described in paragraphs 12 and 16 above. With reference to the 

stonn sewers and water and sewer lines in Sections A, B, C and 

0, CNHLP conwenced no work whatsoever. 

30. By letter dated June 21, 1976, the Board, by its 

co~nsel, advised Safeco that the roads, stor.m sewer, and water 

and sewer lines in Sections A, B, C and 0 had not been.completed 
.. 

in accordance with the four subdivision bonds and requested 
- . 

that Safeco pay to Stafford County the total amount of the 

subdivision bonds, that is, $1,287,492.00. This letter, marked 

Exhibit 25, is attached hereto. 
. . 

31. Safeco has not constructed, and has not hired a 

contractor to construct, the roads, storm sewer, and water and 

sewer lines in Sections A, B, C and 0 as described in the four 
. -

subdivision bonds. Safeco has not paid to any individual or 

person any sum of money under the said subdivision bonds. 

32. The Board has not constructed, and has not hired 

a contractor to construct, the roads, storm sewer, and water and 

sewer lines in Sections A, B, C and D as described in the four 

subdivision bonds. 
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33. The cost of construction of the roads, storm sewer, 

and water and sewer lines in Sections A, B, C and D, in accordanc 

with the requirements of the four subdivision bonds, exceeds 

$1,287,492.00, to-wit: as of March 28, 1979, the estimated cost 

to construct these improvements was $3,705,885.00. 

34. The Board has no plans to appropriate, con~it or 

collect the sum of $2,.418,393.00, the difference between the 

total amount of said subdivision bonds and the estimated cost 

of constructing the uaprovements provided for therein. The 

Court has ruled that the Board cannot maintain an action against 

Safeco for a sum in excess of the amounts of the bonds. 

35. No person presently lives on the 4,725-acre tract 

and no building permits have been granted permitting anyone to 

build a residence anywhere on the tract. 

-IV-

WATER AND SEWER SYSTEl•I 

36. The 4,725-acre trac~ has large areas which are 
. . 

not;. suitable for septic tank and drainage field sewage disposal 

systems. Q~HLP planned to construct an on-site central sewer 

system. 

37. In November, 1971, the Board accepted the CNHLP's 

proposal for connecting the county water line to the Crows Nest 

Harbour development. This acceptance was condi~ioned upon 

CNHLP's promise to_construct, at its own expense, a water line 

from the Crows Nest Harbour development to Stafford County•s 

then existing water line u.s. Route 1. A letter, dated November 

·12, 1971 and marked Exhibit 26, is furnished herewith. The 

ultimate construction of this water line was dependent upon 
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CNHLP either obtaining easements over the property between the 

Crows Nest Harbour development and u.s. Route 1 or securing 

penaission to construct the water line along the right-of-way of 

the Highway Deparbuent. 

38. In July, 1971, the Health Department and the 

Virginia State Water Control Board (hereinafter referred to as 

the Water Control Board) approved the request of CNHLP for a 

water discharge point on Potomac Creek for CNHLP's proposed 

sewage trea-tment facility. · Two letters,. dated July, 1972 and 

collectively referred to as Exhibit 21; are furnished herewith. 

·39. By December, 1972, CNHLP obtained from its 

engineers, Urban Engineering and Associates, a Virginia partner-

ship, plans for a sewage treatment facility, sewage collection 

system and water distribution system to be constructed on the 

Crows Nest Harbour development. These plans, collectively will 

be marked Exhibit 28, on their acquisition. Two letters, dated 

December, 1972, and marked Exhibits 29 and 30 r.espectively, are 

attached hereto. 

40. The afore~~id plans were submitted for approval, 

and approved, by_~~e Health Department and the·Water Control 

Board. The Health Department, by its authorized agent, signed 

the final subdivision plats for Sections A, B, C and D. Each of 

these plats contain~d the following "Notes". 
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"3. Water supply to be b~· central water system 
as required by .the County of Stafford. 

4. Sanitation disposal by central sewer system 
and treaonent as required by State Board of 
Health. 

* * * 
6. This plat is being approved by the Health 

Dept. with the understanding that this project 
will be served by public water and public sewer 



which has been approved by the Dept. of Sanitary 
Engineering-Va. State Health Dept." 

These notes and the signatures of the authorized agents of the 

Health Department were placed on the subdivision plats prior to 

their recordation. 
' 

41. In October, 1973, CNHLP and Stafford County entered 

into an agreement whereby CNHLP, among other things, agreed to 

construct, at its own expense, a sanitary sewer system on the 

Crows Nest Harbour development property. This agreement, marked 

Exhibit 3], is furnished herewith. 

42. At the Board's meetings of December 20, 1973 and 

July 1, 1974, members of the Board expressed concern over whether 

it could, or should, supply water to the Crows Nest Harbour 

development. Excerpts from. the minutes of these meetings, 

collectively marked Exhibit 32, are attached hereto. 

43. CNIILP never obtained any· easements, never commenced 

construction of water lines and. neve.r commenced construction of 

a sewage treatment facility, sewage collection system or water 

distribution system. 

44. Under the present zoning for the Crows Nest Harbour 

development, it would be economicaili unfeasible to construct 

the water and sewage· facilities as originally contemplated by 

CNHLP. 

45. There are no known plans to construct· .a sewage 

treatment facility, sewage collection system, water distribution 

system, or water and sewer lines on or near the Crows Nest 

Harbour property at the present time. There are no known plans 

to construct water lines from Stafford County's water lines to 
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the Crows Nest Harbour development property at the present time. 

: 46. There is a known and adopted plan (Stafford County 

Comprehensive Development Plan, Exhipit 13), which excludes the 

installation of public water and sewage treatment facilities frotLl 

the area known as Crows Nest Harbour. 

-v­

STREETS AND ROADS 

(A) Access Roads 

47. At all times between 1971 and the present time, 

the only approach roads to the Crows Nest Harbour development 

property were, and are, State Routes 608 and 609. State Route 

608 was and is a two-lane paved country road. State Route 609 

was, and is, an unpaved ~oad. A general highway map of Stafford 

County, marked Exhibit 33, is furnished herewith. 

48. At the time the plans were developed for the 

Crows Nest Harbour development, State Rou~es 608 and 609 were 

not sufficient to handle the Crows Nest Harbour development as 

planned. A tr.affic study was prepared to determi~e the amount 

of traffic which would pass· over these roads. This traffic 

study, marked Exhibit 34, is furnished herewith. 

49. In 1973, the·· Highway Department developed plans 

to upgrade and construct state roads for access t9 the Crows 

Nest Harbour development pro~erty. By_lette~s ~ate4 February 

6, 1973 and June 13, 1973, the Highway Department advised 

Stafford County of these plans. These letters, marked Exhibits 

35 and 36 respectively, are furnished herewith. The Highway 

Department had an Access Study-Report prepared, marked Exhibit 

37, and furnished herewith. 
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SO. CNHLP agreed to 11 bear the brunt of the cost" to 

upgrade State Routes 608 and 609. [See Hylton Enterprises, Inc. 

v. s·oard of Supervisors of Prince William County, 219 Va. -

(October 5, 1979), Exliibit 37A] 

51. CNHLP never provided any funds for upgrading 

State .·Routes 608 and 609. There are no known plans to upgrade 

State Routes 608 and 609 or to construct other access roads to 

the Crows Nest Harbour development at the present time. 

(B) Subdivision Roads 

52. In 1972, CNHLP was advised by Stafford County that 

all streets in Sections A, B, C and D could not be private roads 

but would have to~be constructed in such a manner that they would 

be eligible for acceptance into the Virginia State Secondary 

System of Highways. See Exhibit 38, furnished herewith. 

53. In 1972, CNHLP was advised that in order for the 

subdivision streets to be eligible for acceptance into such 

system they would have to be designed and constructed in 

accordance with the then-applicable standards and specifications 

of the Highway Department, being··the 1972 Road Designs and 

Standards, marked Exhibi~ 39 and furnished he;-ewith. By letter 

dated November 21, 1972, the Highway Department advised 

CNHLP of its requirements. This letter, marked Exhibit 40, is 

furnished herewith. 

54. During 1972 and 1973, CNHLP, t:flrough Urban 

Engineering and Associates, submitted various plans for the 

construction of subdivision roads within Sections ~' B, c and 

D. At the request of the Highway Department, revisions in these 

plans were made. The plans called for the construction of 
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various subdivision streets and the construction of State 

Route 609 to connect with State Route 608. See letter, dated 

January 23, 1973 and marked Exhibit 41, which is furnished 

herewith. See plans,-collectively referred to as Exhibit 42, 

which are furnished herewith. 

55. CNHLP prepared final plans for the subdivision 

roads, which were submitted for approval, and approved, by the 

Highway Department. The Highway Department, by its authorized 

agent, signed the final subdivision plats for Sections A, B, C 

and D. Each of these plats contain the following "Note": 

"All roads to be designed for public use and 
to meet requirements of Virginia Department 

r of Highways." 

56. As noted in paragraphs 12 and 16 above, the 

subdivision roads were not constructed. 

57. The standards and specifications for subdivision 

streets have been modified. The 1978 Road Designs and Standards, 

marked Exhibit 43, is furnished herewith. The Stafford Sub-

division Ordinance, presently eff.e.ctive, marked Exhibit 44, is 

furnished herewith. 

58. There are no known plans to construct any sub­

division roads within Sections A, B, C and D~ 

-VI-

OTHER LAtvSUITS 

59. In 1975, CNHLP and its general partners and limited 

partner, filed a lawsuit against DMI in the United States 

District Court for the Eastern District of Virginia. DMI filed 

a counterclaim against CNHLP. By Judgment Order, entered 

December 3, 1976, DMI obtained a judgment against CNHLP in the 
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amount of $4,580,325.37. Pleadings in this lawsuit, collectively 

marked Exhibit 45, a~e furnished herewith. 

60. In 1978, DMI commenced foreclosure proceedings 

against the owners of lots in Sections A, B, C and D, including 

CNHLP and others. 

61. On July 13, 1978, property owners of lots in 

Sections A, B, C and D filed a lawsuit against CNHLP, all of 

CNHLP's partners individually, and DMI, in the Circuit Court 

of Fairfax County, Virginia. These property owners have 

requested the Court to rescind and void their agreements to 

~urchase· these lots; to order the Defendants to return to them 

all monies paid by them for these lots;.to void all promissory 

notes and deeds of trust executed by them with reference to these 

lots; to award them attorney's fees; a.nd to pay them punitive 

damages of $5,000,000. 00·. These: property owners request, if· 

the Court refuses to grant them that relief, that it award 

them a judgment of $2,425,900.00. Most.: of the property owners in 

Sections A, B, C-and D are involved in this ~uit. None of the 

property_ owners ·are residents of ·st.a·fford C:f>Ulity I Virginia. 

Pleadings in this ~ase·, collectively marked Exhibit 46, are 

furnished herewith. This lawsuit has· nat yet been tried before 

a judge or a jury~ 

62. ·· Dl~I and these property owners have entered into 

an Agreement and Stipulation with respect to·their rights. 

This Agreement and Stipulation, marked Exhibit 47, is furnished 

hereby. 

63. DMI has filed a lawsuit against the Board in the 
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Circuit Court of Stafford County. Pleadings in this lawsuit, 

collectively referred to as Exhibit 48, are furnished herewith. 

PRELIMINARY STATENENT 

This brief will address only those issues upon which 

the Court may rule .as matters of law. Questions of fact which 

ultimately raise issues of law (such as whether the County 

breached its promise to. supply water) will not be included in 

this brief. 

The present case involves four subdivision bonds which 

were posted with the County to cover the completion . of two 

separate and distinct improvements: first, the completion ·. of 

streets, and, second, the completion · of water and sewer lines. 

The evidence is clear that no construction commenced on these 

improvements. 

The Board has adopted the view thi.lt if subdivision bonds 

have been executed, the County can anu should recover of the 

Surety. This view, unimpeded by law or reason, fails to 

take into account the purposes behind the bonds and disregards 

pertinent facts arising after the execution of the bonds. Part I 

of this brief will inquire as to the purposes behind the bonds. 

'l'he Board has also adopted the view that it can wholly 

disregard.the fact that the subdivision bonds, by their own terms, 

cover the construction of two separate and dis~inct improvements. 

Bec~use of the separate and distinct.nature of these improvements, 

arguments dealing with the construction of subdivision streets 

are not necessarily applicable to arguments dealing with the 

construction of water and sewer lines. For this reason Part III 

of this brief will deal primarily with the construction of water 
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and sewer lines, and Part IV will deal primarily with the con-

struction of streets. Part II will address the question whether 

the subdivision bonds are severable into two parts, i.e. first, 
( 

water and sewer lines, and, second, streets. 

Finally, Part V will address issues which are not 

conveniently included in Parts I through IV. 

PART I - SUBDIVISION BONDS 

The authority of a county to require subdivision bonds 

is statutory. Virginia Code §15.1-466, as in effect in 1973, 

~rovided as follows: 

"A subdivision ordinance may include, among 
other things, reasonable regulations and pro­
visions that apply to or provide: 

* * * 
(f) For the acceptance of dedication for 

public use of any right-of-way located within 
any subdivision which is constructed therein, 
or proposed to b~ constructed therein, any 
street, curb, gutter, sidewalk, drainage or 
sewerage system or other improvement financed 
or to be financed, in whole o·r in part, by 
private funds only if the owner or. developer ... 
furni~hes to the governing body •.. a bond, with 
surety sat·isfactory .to the governing body, in 
an amount sufficient for and conditioned upon 
the construction of such facilities. 

The Stafford County Subdivision Ordinance, as in effect in 1973, 

~rovided as follows: 

"4-2-2 ... 
(2) The subdivider shall furnish to the County 

Board of Supervisors, or their appointed agent, 
a •.. bond, with surety approved by the governing 
body ... sufficien~ to cover the costs of all the 
improvements required to be installed by the 
subdivider ..• to guarantee the installation and 
complet~on of said. improvements within such 
period of time as shall be specified in the 
bond ... 

·The subject subdivision bonds set forth CNHLP's under-
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taking as follows: 

·~cRot·fS NEST HAIWOUR has undertaken to complete 
said water and sewer lines and streets in a 
workmanlike manner .•• " 

Until recently, the Supreme Court of Virginia had not 

inquired into the purpose of subdivision bonds. In Board of 

suvervisors v.~ Ecology One, 219 va. 29 (1978) I the Court 

construed a subdivision bond similar to the subject bonds. 

There the street improvements were 60 percent complete at the 

time of the developer·' s abandonment of the subdivision. The 

Court addressed the question whether the "bond was an 

indemnification bond rather than a penal or forfeiture bond, 

which fixed the face amount of the bond as the appropriate 

measure of damages." The Court stated: 
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"The sole purpose for requiring Ecology to give 
a bond with surety was to provide a means by 
which the County could insure completion of the 
public improvements in the subdivision which 
Ecology agreed to undertake in its contract with 
the County. 

* * * 
Whether the bond in question is a penal bond 

or an indemnifying bond is to be determined by 
the language of the state enabling statute, the 
county ordinance, an.d the bond itself. 

Virginia Code SlS.l-466 (Repl. Vol. 1973) 1 

authorizes a county or municipality to adopt an 
ordinance requiring a subdivider, who is seeking 
ap·t?rov:al of a subdivision plat 1 to execute a 
bond in an amount sufficient for and conditioned 
upon the construction of. the public improvements 
in the subdivision. 

Section 23-12 of the County ordinance pro­
vides, so far as pertinent-here, that a subdivider 
shall construct in the subdivision such physical 
improvements as required by the County and "execute 
a bond with surety in the amount of the estimated 
cos.t of the physical improvements as determined 
by the Director." 

One of the m~in purposes of the enabling act 
and t!1e County • s ordinance is to require a sub­
divider to lay out and construct streets and 



other improvements in accordance with the state 
and c_ounty standards before the maintenance is 
taken over by a public agency and to relieve the 
public to this extent of the burden that would 
otherwise exist. · 

There is nothing in the language of the bond, 
the state statutes, or the county ordinance to 
suggest that the bond was intended as a punish~ 

· ment for non-performance. On the con.trary, the 
bond was intended to be an amount sufficient to 
pay construction costs, and up-on failure of 
completion of the public improvements by the 
subdivider, the bond provided funds to the extent· 
of the amount of the bond to cover the cost of 
com~letion of the improvements as then remained . 
•.. Ne are of the opinion that the bond given by 
Ecology was a performance or indemnification bond 
and not a.penal bond." 

The foregoing case clearly establishes that the mere 

execution of, and default under, the bonds are not sufficient 
by 

grounds/ themselves, to require a surety to pay the face amount 

of the bonds. A subdivision bond is an.indemnification bond in 

that it promotes the purpose of compensating for loss or damage. 

A subdivision bond ·is a performance bond in that it guarantees 

performance. Without proof of loss or damage or without a plan 

for performance, the County is-not entitled to recover, since 

payment would not serve the purposes for which the bonds were 

originally executed. 

The subject bonds are not penal or forfeiture bonds. 

Rather they are indemnification bonds, that is, they indemnify 

the County for loss or damage occasioned by the principal's 

failure to complete the specified improve~ents. Therefore, the 

County must show that it has suffered loss or damage by reason 

of the failure to complete the specified improvements. In the 

present case the County has suffered no loss or damage. It is 

an elementary principle of Virginia jurisprudence that if a party 

cannot establish that it has suffered a loss, it is not entitlea 
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to recover damages. 

In Virginia, at least three cases support the 
~ 

proposition that in order to recover under an indemnification 

bond that the obligee must show actual loss or damage sustained. 

In American National Bank v. Ames, 169 Va. 711, 748 

(1938), it is stated: 

"It is uniformly held that there can be no 
recovery on an indemnity obligation where there 
has been no actual loss or damage. 14 R.C.L., 

.P~ 55, sec. 13; 29 ann. Cas. P. 1152, Note." 

In City of Richmond v. Branch, 205 va. 424 (1964) I 

the plaintiff was injured when his car fell. into a deep hole 
; 

in a city street caused by settling of the earth where a sewer 

line had been laid ·some months before. The work had been 

performed by a contractor for· the City. The City and the 

con tractor were both n.amed defendants, and the City attempted 

to file a Cross-Claim against the contractor for the reason 

that it was entitled to be indemnified by them if it was held 

liable for damages arising out of the perfonnance of a contract 

it had with the contractors. The Court stated: 

1.86 

"City had no cause of action against (the 
contractor] at the time of the institution of the 
suit. In its Cross-Claim, it denied that it was 
liable for damages for any injury suffered by the 
plaintiff ... it asserted that under a.· con tr.~ct with 
(the contractor], the [contractor] agreed to 
'indemnify and save it harmless against liabilities 
for injuries to persons or property arising out of 
the performance' of the sewer project. It further 
alleged that, 'if the plaintiff is entitled to any 
recovery,***such city should not be required ~9 
pay any part thereof, but that all of such recovery 
should be paid by one or more of the defendants 
here.' In other words, it based its right to 
indemnification upon the contingencies or possi­
bilities that it would be required to compensate 
(the plaintiff] for his injuries. 

The right to indemnification arises only 
where there has been actual loss or damage. Here, 



the City had not suffered any loss or damage at 
the time it filed its Cross~claim. It was not 
subject to actual.loss or damage, unless and until 
the plaintiff recovered and collected from it ..... 
(Holding modified by Rule of ·the Supreme Court 
of Virginia) 

Finally, in.Allied Productions v. Duesterdick, 217 Va. 

I 763 (1977), the Supreme Court held that a client who had suffered 

a jud~nent for money damages as the proximate result of his 

lawyer's negligence could not recover until he could show that 

he had .actually paid part of such judgment. In that case, the 

Court cited with approval the proposition that "there can be no 

recovery on an indemnity obligation where there has been no 

actual loss or damage." 217 va. at 766. 

The County may contend that it'will suffer a loss when 

it constructs the specified improvements. However to sustain 

this argument the C9unty, at the ve~ry least is required to show 

that it is statutorily empowered to proceed and that it has a 

plan, with available financial resources, to construct the 

specified improvements as originally plarined. That is, the 

County must show· that it has a plan .to use the proceeds of a 

performance bond to perform the contract and obtain completion 

of the project. ~vithout such a plan, the County is likely to 

receive an unjustified windfall. In Section ·III below, it will 

be made clear that the County has no plans to.construct water 

and sewer lines. In f.act, the· County has taken actions deliber­

ately intended to restrain or prevent the ·cd~struc~ion of a 

central water and sewer system. In Section IV below, it will 

become clear that the County has no plan to construct the streets. 

In fact, the County is not empowered to spend monies on streets. 
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For present purposes, it is sufficient to state that the County 

has·no plans, not~ithstanding the fact that for four years 

Safeco has requested the County to provide it with plans. 

There are at least two out~of-state cases which have 

dealt with situations where a municipality has attempted to 

obtain monies or·land when they have had no concrete plan to use 

them. In 181 .Incorporated v. Salem County Planning Board, 133 

N.J. Super. 350, 336 A2d 501 (1975), an owner of land challenged,. 

as unconstitutional, certain actions of the planning board 

compelling it to· dedicate to the coun~y a portion of land, owned 

by it, bordering upon a county road, as a condition precedent to 

approval by the county of a site };)lan submitted for the con-

struction of a building. The planning couunission jus.tified the 

condition on the fact that it had a plan to eventually widen the 

street on which their property fronted.. The court stated: 

i 
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"The vice in the County's resolution is 
that it sets up a blanket policy of taking 
frontage along every county road without regard 
to present need, imminency of proposed use or, 
indeed, of any standard whatsoever. 

* * * 
There should be, at the bareminimum, a proposal 
for the imminent use of the land, not a mere 
'banking' for unscheduled ~uture use.- While it 
is true that road appropriations are made on an 
annual basis it is also true that plans for road 
work involve • lead time' if the co·unty does not 
intend to use the land proposed ~o·be taken within 
such 'lead time', to take it without: compensation 
merely because opportunity presents'l.t$elf runs 
afoul of the Constitution. - -

The planning board felt that there was a 
sufficient rational nexus between the proposed 
use in widening in futuro.of ~the street] to 
justify the requirement of a compulsory dedi­
ca.tion. This finding constitutes error. 

* * * 
In sort, for the nexus test to apply, thus 

making a compulsory dedication constitutionally 
valid, the nexus must be rational. This means 
it must be substantial, demonstrably clear and 



present. It must definitely appear that the 
proposed action by the developer will either 
proceed forthwith or in the demonstrably immediate 
future to so burden the abutting road, through 
increased traffic or otherwise, as to require 
its accelerated improvement. Such dedication 
must be for specific and presently contemplated 
i1nmediate improvements - not for the purpose of 
'banking' the land use in a projected but un­
scheduled possible future use." 

On appeal, this decision was affirmed. 140 N.J. Super. 247 (1976). 

In Curry v. Oklahoma City, 519 P.2d 910 (S.Ct. Okla. 

1974), the city planning commission refused to approve a deed 

which subdivided a 2.6-acre tract into two 1.3-acre lots because 

the developer refused-to dedicate a 17-foot street right-of-way 

as a condition for approval. The Court held: 

"Appellants' 1. 3-acre lot abuts 1~1emorial Road 
and this area is not programmed for specific 
road improvements and no improvement is anti­
cipated within the-next five years. If this 
street right~of-way were not needed or was not 
necessary to require the dedication in 1965 
when the 1965 deed to the 2.6-acre tract was 
upproved without the dedication, there has been 
no change in the area that would justify the 
requirement that the dedication be made at this 
tinte. In view of all the circumstances, we hold 
that the couunission' s refusal to approve 
appellants' deed to the 1.3-acre lot without 
the dedication of the street r~ght~of-way was 
arbitrary, was unreasonable and capricious and 
the trial COUrt erred in SUStaining the C9ID­
mission's refusal to approv~ __ the deed~" 

In County of Yuba v. Central Valley National Bank, 20 

Cal. App. 3d 109, 97 Cal. Rptr. 369 (~9?1) [a case which has 

directly addressed the type of situation involved here.], a bank, 

as a condition of subdivision approval, executed an "instrument 

of credit" for "$35,020.00" which guaranteed the "faithful 

performance" of a subdivider's agreement with the County to 

complete the streets and drainage facilities within the 
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subdivision. A local Air Force base was closed; the contractor 

was unable to obtain financing; and 11 no construction or 

development of [the subdivision] was ever begun." 

The trial court found, under these circumstances, that 

the parties contemplated that a residential subdivision would be 

built; that the construction of streets would serve no usef-ul 

t)Urpose in the absence of such a subdivision; and that nope of 

the parties intended streets to be completed except as part of a 

subdivision. With these findings in mind, the court concluded 

(1) that to require the bank to pay the county "when no part of 

the work or improvements'' had begun would be to. uphold "an illegal 

forfeiture"; (2) that substantial reduction of the value of the 

bank's t)erformance as a result of uncontrollable conditions made 

the doctrine of "frustration of purpose" or "commercial frustra-

tion" applicable; and (3) that "an implied condition" of the 

instrument of credit was the Bank's liability would arise "only 

if work were actually commenced on" the subdivision. 

The Appeal Court affirmed this decision primarily on 

I the basis of the trial co~t's ~ird conclusion. 
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The issue on appeal is whether·Bank remains 
liable to County in the absence of commencement of 
any development of (the tract) or any construction 
of the improvements therein. For· the following 
reasons, we hold that Bank is not liable. 

First, the language of the instrument of 
credit executed by Bank indicates that the parties 
intended to provide security for full· completion 
of improvements whose construct-ion had already 
begun. Said uocument expressly provided a 
"Guarantee" ... 'pledged to meet the performance 
of completed street improvements' and that 'In. 
the event the work is not completed' in accordance 
with the appropriate County ordinance ... then Bank 
would pay said sum 'for the completion of said 
improvements . ' 



•.• I·1oreover, since the purpose for requiring 
security for street improvement work is to insure 
faithful performance of a subdivider's obligation 
to place streets in a proper condition for use by 
the public, ..• no purpose is served by construing 
a security instrument to relate to construction of 
streets where development of neither the sub­
division nor the streets was·ever commenced. 

In this vein it may also be observed that 
County's interest in the streets and easements 
offered for dedication was necessarily limited by 
the conditional nature of its acceptance thereof, 
which depended for finality upon a subsequent 
acceptance after satisfactory completion of 
the street improvements. 

* * * 
•••• (T)he underlying contract itself demon-

strates that the sole basis for the relationship 
between County, (Developer) and Bank was the 
development· of (the tract) as a residential sub­
division. All of the parties' transactions must 
therefore be.construed with reference to this 
basic purpose. 

The foregoing shows that the instrument of 
credit was executed by Bank and.County with the 
expectation that the performance it secured 
related to improvement work which would at least 
have commenced. The purpose of the instrument 
was to insure full completion of streets and 
drainage facilities in order to protect and serve 
the public. The exist~nce of this purpose, the 
inclusion in the instrument of credit of references 
to "completed street imprqvement.s 11 and .. completion 
of said improvements .. , and the presence of the 
parties' one mutual interest in development of a 
residential subdivision, support the trial court's 
conclusion that at least partial improvement of 
the land and construction of the streets was 
contemplated as a prerequisite to the-·emergence 
of the obligations owed by Bank and (Developer) to 
County. 

In addition to the absence of an~bre~ch of 
contract, the record discloses no damage whatso­
ever to Coun·ty. ~ve agree with the trial cour.t .. 
that to permit recovery in the circumstances of 
this case would be to uphold an •• illegal forfeiture ... 

The language of the instrument of credit in the County 

of Yuba parallels the language in the subject bonds, both as to 

the purpose of the surety's undertaking and as to the relationshi~ 

between the surety and the County. Furthermore, the facts 
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in the County of Yuba decision parallel the facts in this case. 

Here the only work done on any part of the subdivision was some 

clearing, stakeout and delivery of gravel to the site (Facts, 

paragraphs 12 and 16) . Such work clearly shows that the 

construction of the residential subdivision, and the specified 

bnprovements therein, never really commenced. In fact, a 

vi~w of the Crows Nest Harbour Development will show that it 

has practically reverted to a state of nature. 

The County of Yuba decision stands for an eminently 

sensible principle.- A promise to complete work presumes a · 

beginning and continuation of work until disruption. Applied to 

this case, a promise to complete presumes that one might visit 

the site and recognize that a subdivision is in the process of 

being constructed and that st.reets and water and sewer lines have 

been co11structed, though not completed. In short, a recognizable 

subdivision must exist. 

There is no recognizable subdivision in platted 

Sections A, B, C and D, and no recognizable development within 

the 4,725-acre tract. Hence, there can be no recovery· permitted 

under a bond insur~ng completion. 

Further, the County of YUba decision stands for the 

proposition that a County may not recover under subdivision bonds 

for work it has no actual plans to perform or no financial 

wherewithal to perform. For the County suffers no damages and 

incurs no liability, if the work is not perfonaed. 

The County's position is - bon~s were executed; the 

specified improvements were not built; it collects $1,287,492.00 

plus interest, costs and attorney's fees. This position is 
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premised on the mistaken view that the subject bonds are penal 

or forfeiture bonds. They are not. They are indemnification 

bonds; that is, they are given to indemnify one for loss or 

damage. They are-performance bonds; that is, they are given to 

complete something which has begun. In this case, the fact that 

th~ specified improvements were never begun and the fact that the 

County has suffered no ·loss or damage compel the conclusion that 

there can be no recovery under the bonds. 

PART II - SEVERABILITY OF BONDS 

The ~ounty's position, that it is entitled to recover 

$1,287,49-2.00, plus interest, costs and attorney • s fees, does 

not take into account that the subdivision bonds involved 

separate and distinct undertakings, first, a promise to complete 

water and sewer lines to be connected to a central water and 

sewer system to be constructed by CNHLP, and, second, a promise 

to complete subdivision streets and upgrade and reconstruct an 

existing State road. The evidence is abundantly. clear that a 

distinction between these undertakings was made by all parties 

concerned. 

As noted in paragraph 10 of the ~a9ts, ~n 1972 and 

1973, the County advised CNHLP that its plans· for streets had 

to be approved by the State Department of Highways and that its 

plans for a central water and sewer system, inclu~ing water and 

sewer lines, had to be approved by the State Depa-rtment of 

Health. Thereafter, CNHLP submitted its central water and sewer 

plans to the Health Department and its street plans to the 

Highway Department. 
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In November, 1972, CNHLP's engineers, at the request of 

the County, provided. a cost estimate which specifically delineate 

the estimated construction costs for water and sewer lines 

{$529,092.00 plus $262,648.00 "from others") and the estimated 

construction costs for streets ($758,400.00) for a total of 

$1,287,492.00 (Facts paragraph 22, Exhibit 15). This cost 

estliaate served as the precise basis for fixing the total amount 

of the bonds {Facts paragraph 23, Exhibits 16, 17 and 18). 

The bonds themse1ves.clear1y maintain a distinction 

between the construction of streets and the construction of 

water and sewer lines. Each one of the bonds contain the 

following statement: 

"whereas, a condition of the approval of said 
plat is the construction of th~ streets and 
water and sewer lines therein in accordance 
with the specifications shown on said plat." 

Each plat sets forth separate and distinct requirements for 

streets and water and sewer lines. With regard to streets, each 

plat states: 

"All roads to be designed for public use and 
to meet requirements of V-irginia Department 
of Highways ... 

Wi~h regard to water and sewer, each plat states: 
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"Water supply to be by central water systems 
as required by the County of Stafford 
... Sanitation disposal by central water 
systems as required by State Board of Health. 

* * * 
..• This plat is being approved by the Health 
Department with the understanding that this 
project will be served by public water and 
sewer which has been approved by the Department 
of Sanitary Engineering - Va. State Dept. of 
Health." 

It is obvious that the construction of subdivision 



streets and the construction.of a central water and sewer syste~, 

including water and sewer lines, are separate and distinct under-

takings. One is not dependent on the other. 

The doctrine of severability of contracts is applicable 

to bonds. In 3A M.J., Bonds, §10 (1976), it is stated: 

"At conunon law a bond conditioned to do several 
things may be void for illegality as to one 
part, and yet be good as to the other part. 2 
Thos. Coke, p. 19, n.p. The same rule applies 
as to bonds taken by virtue of a statute unless 
indeed the statute expressly or by necessary 
im~lication avoids it to all intents and purposes. 
Gib~on v. Beckham, 57 Va. (16 Gratt.} 321 (1862). 

"In United States v. Mora (N.Y.), 97 u.s. 
413, 24 L.Ed. 1013 (1862}, it is said: "Where 
two conditions of a bond are severable, and one 
of them is good and the other not sustainable, 
the bond can be enforced as to the good condition." 
Eagle Indemnity Co.v. United States, 22 F.2d 388 
{4th Cir. 1927), aff'g 18 F.2d 135 (E.D. 1926), 
cert. denied, 48 s.ct. 304, 72 L.Ed. 737 (1928). 

In Virginia, a severable contract is defined as follows: 

"A severable contract is one in its nature and 
purpose susceptible of division and apportion­
ment, having two or more parts, in respect to 
matters and things contemplated and embraced by 
it, not necessarily dependent upon each other, 
nor is it intended by the parties that they 
shall be. Hence, an action may be maintained 
for a breach of it in one respect and not , 
necessarily in another, or for several breaches, 
while in other rnaterial respects it remains intact. 
In such a contract the consideration is not 
single and entire ·as to all its several provisions 
as a whole. Until it is performed it is capable 
of division and apportionment. •• 4B M. J., Contracts, 
§5 (1974}. 

The question arises whether the subject bonds are 

11 SUsceptible ofn or "capable ofn 11 division and apportionment 11
• 

The answer is clearly in the affirmative. 

The cost estimate used in determining the amount of the 

1 
subject bonds sets forth separate estimates: $529,092.00 for 
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water and sewer lines and $758,400.00 for streets. Courts have 

generally concluded that if a contract includes separate matters 

involving separate considerations, the contract is severable. 

In 17 A.M. Jur.2d, Contracts, §326 (1964), it is stated 

"In construing a contract to determine whether it 
is entire or severable, many of the courts have 
regarded the singleness or apportionability of the 
consideration as an important test--that is, if 
the consideration is single, the contract is entire, 
but if the consideration is expressly or by necessary 
implication apportioned. Thus, where several things 
are to be done under a contract, and the money 
consideration to be paid is apportionec to each of 
the items, the contract is ordinarily regarded as 
severable. 11 

In 17 A. C.J.S., Contracts, §334 (1963), it is stated: 

11 A frequent test of the entirety or severability 
of a contract is the character of the considera­
tion as entire or divisible, that is, if the 
consideration is single, the contract is entire, 
but is the consideration is either or by necessary 
implication apportioned, the contract will be 
regarded as severable •..• " 

In applying the above tests, the courts have held that 

contracts like the present·one are severable. In Wetherall v. 

State Road Comm'n, 8 W.Va. Ct. Cl. 1 (1969), it was held that a 

contract providing for highway and dam construction was severable, 

where such contract encompassed two divisible projects, payment 

for which was to be received on the bases of unit prices assigned 

to each project. Cited in 4 M.J., Contracts, §5 (Cum. Supp. 1978}. 

In Hart v. New York, 201 N.Y. 45, 94 N.E. 219 { 191], it was 

held that a written undertaking to construct a sewage disposal 

plant and· a sewer in connection therewith, of which the part 

relating to the sewage plant is void for deficiency in specifi-

cations, may be treated either as two separate contracts in one 

writing or as one contract for two separate things and the sewer 

196 



part upheld. Cited in 17 Am. Jur. 2d, Contracts, §327, p. 761, 

n. 7 (1964). 

; Furthermore, the subject bonds cover two separate and 

distinct undertakings: the construction of streets and the 

construction of water and sewer lines. They are independent unde -

takings as shown by the facts that separate approvals were sought 

from separate agencies under separate procedures, involving 

separate plans and specifications. 

The determination that the bonds are severable into 

two component parts is important for at least two reasons. First, 

the Board must independently prove its entitlement to funds 

attributable to streets and to funds attributable to water and 

sewer lines. Second, the Board (if it could establish its 

entitlement to funds) tnust use any monies recovered for water and 

sewer lines for water and sewer lines and must use any monies 

recovered for streets for streets. With regard to this reason, 

it is necessary to discuss why the County must use the monies 

recovered for the specified improvements. 

As noted above, the Virginia Code, §15.1-466 (f) 

permits a County to require a "bond .... conditioned upon the 

construction of" specified improvements; the Stafford County 

Subdivision Ordinance requires a bond "to gua~antee the installa­

tion and completion of said improvements". 

In Virginia·the powers of boards of supervisors are 

fixed by statute and are limited to those conferred ~xpressly or 

by necessary implication. Bd. of Supervisors v. Horne, 216 Va. 

113 (1975). In addition, the Board is limited by_ its own 

ordinances. Under both the state statute and the County 

Subdivision Ordinance the governing body can only require a 

1.97, 



bond "to guarantee the installation and completion of [necessary] 

improvements." Since the bond is required for a specific 

purpose, the necessary implication of the enabling statute 

and County Subdivision Ordinance is that the monies recovered 

under such a bond can be used only for that specific purpose. 

To use the monies recove~ed for totally unrelated purposes 

would be in violation of the powers bestowed upon the county 

pursuant to the enabling stat~te and the County's own ordinance. 

Furthermore, in this case, the bond itself limits the use of the 

monies recovered to the construction of the bonded improvements. 

As noted in the Berman v. Aetna Casualty and ·Surety Co., 

40 Cal. App. 3d 908, 115 Cal. Rptr. 566 (Ct.App.l974), the 

municipality is not entitled to treat as a windfall the proceeds 

of a faithful performance bond realized as a consequence of work 

not performed. This view has been adopted in a number of other 

states. For example, in Pacific County v. Sherwood Pacific, Inc. 

17 Wash. App. 790, 567 P.2d 642 (Ct.App. 1977), the Court 

addressed this issue in a subdivision bond default case, as 

follows: 
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"As obligee on the bonds, the County's legal 
interest - quite apart from the contractual terms 
of the bond itself - was that of a trustee who was 
required, should the developer fail to make the 
secured improvements, to attempt to recover the 
funds from the bonding company and use them ulti­
mately to complete improvements. University City 
v. Frank Miceli and Sons Realty and Bldg. Co., 
347 S.W.2d 131 (Mo. 1961); Oakland v. DeGuarda, 
95 Cal. App. 270, 272 P. 779 (1928); E. Yokley, 
Law of Subdivisions, Section 59, P. 150 (1963). 
It is the same as if the bond verbiage read "if 
the improvements· are not completed as proposed 
within the time limits, the bond shall be for­
feited and the money shall be collected by the 
County and used to complete the specified 
imf:)rovernents." Cf. Hedina v. Holdridge, 46 
Ohio App. 2d 152-;--346 N .E. 2d 339 ( 1970); ~1. Zerrnan 



Realty & Bldg. Corp. v. Westwood, 64 N.J. 590, 
319 A2d 441 {1974); See also Evola v. Wendt 
Constr. Co., 170 Cal. App.2d 21, 338 P. 2d 498 
(1959); Barry v. Drun~ight, 110 Okl. 223, 237 
P. 102, 102 (1925); Law of Subdivisions, supra, 
§61, p. 152. 

Therefore, under both Virginia and out-of-state 

authority, it is clear that any monies recovered under the bonds 

must be used for the specified improvements. In the present 

case, since the subject bonds are·severable, the County's 

maximum recovery for water and sewer lines would be $526,092.00, 

which amount, if recovered, would have to be used for such 

improvements. Similarly, the County's·maximum recovery for 

streets would be $75.8, 400.00, which amount, if recovered, 

would have to be used for such improvements. Any attempt to 

shift funds attributable to one improvement to another would 

be in total disregard of the severable nature of the bonds 

and would change the very nature of the surety's undertaking. 

However, if the Court concludes that the subject 

bonds are entire, it must be emphasized that the County is 

entitled to no recovery if one portion of the bonds is 

invalid or unenforceable. 

PART III. WATER AND SEWER LINES 

(A) Impossibility and Frustration of Purpose. As note· 

in paragraph 12 of the Facts, CNHLP agreed to pay the costs of 

constructing water lines from the development to the Stafford 

County water line near u.s. Route 1; to obtain easements over 

the property between the development and u.s. Route 1 or to 

secure permission to construct the water lines along the right-

of-way of the _Highway Department; to construct a sewage treatment 
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facility, sewage collectio~ system and water distribution system; 

and to construct water and sewer lines within the development. 

CNHLP failed to do any of these things. The general partners of 

CNHLP have gone bankrupt. 

The general principles underlying the doctrines of 

impossibility and frustration of purpose are well stated in 

Restatement of Contracts 2d, §285: 

"Where, after a contract is made, a parties' 
principal purpose is substantially frustrated 
without his fault by the occurrence o.f which 
was a basic assumption on which the contract 
was made, his remaining duties to render per­
formance are discharged, unless the circumstances 

·indicate to the contrary." 

And Restatement of Contracts, 1st, §460: 

; (1) Where the existence of a specific thing ..• 
is, either by the terins of a bargain or in the 
contemplation of both parties, necessary for. 
the performance of a promise in the bargain, 
a duty to pe~form the promise. 

* * * 
(b) is discharged if the thing ... is not 

in existence in time for seasonable performance." 

Two Virginia cases have applied these general principles. 

In Housing Authority v. East Tenn., Etc., 183 Va. 64 (1944), the 

plaintiff claimed the defendant utility had breached its contract 

to furnish natural gas. The utility based its defense on the 

ground that performance had become impossible because the subject 

matter essential to the performance had ceased to exist, that is, 

a supply of natural gas.. This defense prevail~d. In Paddock v. 

t1ason, 187 Va. 809 (1948), the defendant hired the plaintiff, a 

detective, to attempt to ascertain who was taking the defendant's 

cattle and substituting an inferior grade therefor. On the· next 

day, the defendant discovered that the theft of her pure bred 
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cattle had been accomplished and, on the same day, notified the 

plaintiff that his services were no longer required. The 

defendant was permitted to raisethis defense, that is, under the 

terms of the contract the plaintiff was employed to put an end to 

the depredation, which became impossible when all of the cattle 

had been stolen. 

Safeco faces a similar dilemma. It undertook to 

complete water anu sewer lines to be connected to a central water 

and sewer system.. However, there is no central water and sewer 

system. CNHLP is bankrupt; no one is under any obligation to 

build the system; and the County has no plans to build one. The 

nonexistence of a central water and sewer system clearly frustrat s 

the purpose of (and renders impossible) the surety's undertaking 

to comple.te water and sewer lines to connect to a central water 

and sewer system. Even without resort to legal principles, 

co~on sense dictates this conclusion. The County must use 

the money recovered for the bonded improvements, that is, 

$529,092.00 for water and sewer lines. When the County 

constructs the water and sewer lines they have benefited no 

one. Water and sewer lines serve no function by themselves. 

To construct water and sewer lines, without an existing or 
-

planned central water and sewer system to which they can connect, 

is to embark on a mindless mission. 

(B) Conditional Approval. It is undisputed that the 

County advised CNHLP that it would not approve the final sub-

division plats on Sections A, B, C and D unless the Health 

Department approved its water and sewer plans. 

Virginia Code §62.1-44.19, as in effect in 1973, 

201 



authorizes the Health Department to approve, disapprove or 

conditionally approve water and sewer plans. It is undisputed 

that the third option, conditional approval, was adopted in the 

present case. On each of the subdivision plats the following 

appears: The "Certificate of Approval", pertaining to the 

Health Department, states: "See Note i6"; Note #6 states: 

"6. This plat is being approved by the Health 
Dept. with the understanding that this project 
will be served by public water and public sewer 
which has been approved by the Dept. of Sanitary 
Engineering·- Va. State Health Dept.n 

These statements establish that the construction of a 

central water and sewer system was an express condition of 

subdivision plat approval by the Health Department. There is no 

such system and there are no plans to construct such a system. 

The non-occurrence of an express condition to the Health Depart-

ment's approval has a definite effect. It transforms a condition 1 

approval into no approval at all. 

The County adopted the position that the plats had to 

contain Health Department approval. The plats no longer contain 

su9h approval. Safeco requests the Court to do that which the 

County has failed to do, to vacate plats which are no longer 

valid. Safeco has no legal obligation to pay money for a sub-

division which is no longer legally extant. The subdivision 

plats should be vacated. Because of the nonexistence of a 

condition necessary to their continued legal viability -

Health Department approval - Safeco should thus be discharged 

from any obligation to build or pay for either of the bonded 

improvements. 

(C) County's Breach of Implied Conditions. 
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An obligee of a bond cannot disregard its obligations 

to the principal and then seek recovery under the bond from the 

surety. 

"An obligee would have no right to recover on the 
bond of a contractor, if it had itself breached 
the bond in any material respect .... The action of 
the government in preventing [a contractor] from 
performing the contract, may relieve the surety 
of liability of non-performance." 10 Appleman, 
Insurance Law and Practice, §5834. 

This general rule has been applied to cases similar to the presen 

one. In Yokley, The Law of Subdivisions §59 (.Cum.Supp. 1978), th 

author cites the case of Medford v. Fellsmere Realty Co., 187 N.E 

2d 849 (Mass. 1963), for the following proposition: 

"A surety may not be held liable on a performance 
bond conditioned upon installations of sewer and 
water lines by a subdivider where the failure to 
complete such work is caused by a water board's 
failure to authorize the installations under the 
terms of the bond. " 

CNHLP planned to construct a new town community on the 

4,725-acre tract. Its plans included providing housing, shopping 

schools, recreation and community facilities for at least 20,000 

people. In 1971, CNHLP advised the Board of its development 

plans. On December 8, 1971, the Board rezoned the tract, R-1, 

R-2 and B-1, which permitted residential construction for approxi 

mately 35,000 individuals. Between December 8, 1971 and October 

2, 1973, CNHLP prepared plans for an extensive water and sewer 

system and road network in and around the development. Of course 

CNHLP never proceeded past.the· planning stages. 

The Board subsequently decided that Crows Nest Harbour 

should not be developed into a new town community. On July 17, 

1975, the Board adopted a Comprehensive Development Plan. 
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(Exhibit 13). One ~f the "overall goals for growth anq develop­

ment" formulated by this plan was "to grow in an orderly and 

controlled fashion, with intensive urban development being 

clustered or concent~ated in certain defined strategic areas, 

thus maximizing the utilization of existing facilities." The 

Crows'Nest Harbour development was definitely not one of these 

areas. A close review of the plan shows that the County decided 

to omit the Crows Nest Harbour Development from consi.deration for 

new roads, upgraded roads, water and sewer facilities, schools 

and recreation facilities. On June 20, 1978, the Bo~rd 

approved a county zoning ordinance. The development was rezoned 

"A-2 Rural Residential", which would permit a maximum of 12,000 

individuals on the 4,725-acre tract. 

Safeco acknowledges that even with these changes the 

subdivision streets can be.built and water and sewer lines can 

' be laid. However, the importance of the Comprehensive Plan and 

the Zoning Ordinance is at least twofold. 

First, CNHLP did not approach the Board solely with 

Sections A, B, C and D_in mind. Rather, CNHLP approached the 

Board with plans to develop a new town community. As early as 

1971, the Board rezoned the entire 4,725 tract with this 

objective in mind. 

Since, 1973, the Board has decided that the planned 

development of a new town community on the tract was ill-advised. 

The County's development plans and its rezoning of the tract, 

effectively prevents the development of Crows Nest Harbour as 

planned. The project envisioned dense residential development 
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and extensive conunercial areas. Under the present "A-2 Rural 

Residential~~ zoning, dense residential development is impossible, 

since the minimum lot size is one acre and extensive commercial 

development is impossible, since no business uses are permitted. 

The County is attempting to isolate one small part of a ~reject, 

the plan for single family dwellings on two-acre tracts, from the 

rest of the development, areas planned for commercial, industrial 

and dense residential use. In doing so, the County is asking the 

surety to build public improvements envisioned to be built in 

conjunction with a large community, for example, building water 

and sewer lines to connect to an extensive central water and 

sewer system and \,\pgrad.ing and reconstructing Route 609 to gain 

access to an entire new town commun~~Y· The County cannot be 

per@itted to require Safeco to pay the costs of improvements 

contemplated to be part of a large conununity and, at the same 

time, prevent a large community from being built. 

Second, it is important to take into account the 

legislative determination made by the Board in rezoning the 4,725-

acre tract. The zoning ordinance states in reference to 11 A-2 

Rural Residential" districts: 

~~~uch districts ~ay also include areas potentially 
suitable for devel9pment at higher densities but 
where location and timing of public utilities will 
not support such higher densities." 

It is submitted th.at·one of the public utilities to which this 

statement refers is the existence of a central water and sewer 

system. The effect of the rezoning is to retard development of 

the Crows Nest Harbour Development so that the County in the 

foreseeable future will not be required to construct such a 
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system. Furthermore, in light of the number of individuals who 

can be expected to move into this type of district the County 

has deliberately intended to make it less feasible for anyone 

else to do it. It thus becomes unreasonable for a surety to pay 

monies for water and sewer lines when such lines have no pros­

pective use. To require the surety to pay for water and sewer 

lines under the bond would, under such circumstances, permit an 

illegal forfeiture. 

';rhe County has made a determination that it has no 

duty to CNHLP to permit the tract to be developed as contemplated 

In fact, it is presently involved in litigation with CNHLP's 

successor, DMI, over tnis p~ecise issue. The County's relation­

ship with CNHLP w.~s one involving mutual obligations. The County 

cannot forsake anq eschew its obligations to CNHLP and at the 

same time ask a court to enforce CNHLP's opligations to it. 

PART IV - STREETS 

(A) State Route 609. Stat·e Route 609 was, and still 

is, an unpaved road. With regard to state maintenance, it was, 

and still is, a dead end road. (See General Highway Map of 

Stafford County, Exhibit 33}. The subdivision plats require 

CNHLP to upgrade and reconstruct this road in Sections A, B, C 

and D (Exhibits 10, 11 and 12, Aa:>rn Drive and Chinkapin Lane) . 

The plans for Route. 609 were based upon traffic projections for 

the entire development ·(see plats and Preliminary Traffic Study, 

Exhibit 34) . 

There are two arguments against requiring Safeco to 

pay for the upgrading and reconstruction of State Route 609. 
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First, there is no longer a need for such construction. Second, 

the County has no legal right to require Safeco to pay for same. 

When the bonds were executed, there may have been a 

need to upgrade and reconstruct State Route 609 in the manner 

set forth in the subdivision plats. However there is no such 

need at. the present. The anticipated number of residents and 

t~e projected vehicle trips per day along this road is signifi­

cantly less. In light of these facts, the County no longer has 

the right ·to require that such improvements be built as original! 

planned unless the County can establish that the need for such 

improvements is "substantially generated" by public traffic 

de~narH-:s· of the development of Sections A, B, C. and D. Support 

for this argwnent is found in Bd. of Supervisors v. ~' 216 Va. 

128 (1975). There landowners brought an action seeking to have 

a zoning ordinance declared unconstitutional. The ordinance 

established a special business zone for a strip of property 

abutting a major thoroughfare between Williamsburg and the Busch 

Gardens amusement park. Within this zone, landowners were 

required, inter alia, to set all buildings back at least 75 feet 

from the highway,. dedicate 50 feet of this "set-back .. for a 

service road, curbs, sidewalk and median strips, and construct 

a service road on the dedic.ated land conforming to standards set 

by the Virginia Depar~ent: .. o£ Highways and Transportation. The 

Court held that the .dedic~·tion requirements of the ordinance 

violated the VirginiaConstitution, since landowners were 

deprived of their right under the Constitution to be compensated 

for property taken for public use. The Court arrived at this 
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II conclusion because the "need" for the dedicated land was "sub­

,. stantially generated by public traffic demandsother than by the 

proposed development." The Court also held that the construction 

requirement was unconstitutional because the ~rivate money 

necessary to fund the performance of such requirements was 

property and that the Constitution of Virginia provided "no 

person shall be deprived of his life, liberty, or property 

without due process of law." 

In Trichelo, "Subdivision Exactions: Virginia 

Constitutional Restrictions 1
', 11 U. Rich. 21 ( 1976) , the author 

sumntarizes the: effect of Rowe decision as follows: 

"The .exactions challenged in Rowe do not 
substantially relate to the projected needs 
of the proposed development, and for this 
reason, the Court held them to be violative 
of the provision of the Constitution of 
Virginia insuring that private property will 
not be taken without just compensation. Thus, 
any municipal exaction authorized by existing 
statutes must either be reasonably or sub­
stantialLy related to the needs of the proposed 

: development. Rowe does not define or explain 
what constitutes-a 'reasonable' or 'substantial' 
relationship. Yet, there can be little doubt 
that under contemporary Virginia law, a 
municipality cannot constitutionally transfer 
the cost of facilities, predominantly public 
in nature, to either a subdivision developer 
or to future residents of that subdivision." 

In Recent Decision, 10 U.Rich. 440 (1976), the authors 

summarize the effect of· Rowe· as follows: 
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·-
"As .an alterna.tive ground, enabling statutes 
delegat·e ·no power -to impose dedication require­
ments· ··upon a ·developer, unless the need for such 
dedication arises out of public demand generated 
by his development. Therefore, even if the 
landowner in Rowe had been a subdivider, if his 
development did not generate a·specific need for 
a public dedication, none could be required." 



Or, as the Rowe decision states: 

"The Board cites nothing in the Constitution, 
enabling statutes, or case law of Virginia 
which empowers the sovereign to require private 
landowners, as a condition precedent to 
development, to construct or maintain public 
facilities on land owned by the sovereign, 
when the need for such facilities is not 
substantially generated by the proposed 
development. The private money necessary to 
fund the performance of such requirements is 
'property', and we hold that such requirements 
violate the constitutional guarantee that 'no 
person shall be deprived of his life, liberty 
or property without due process of law ..• • 
Const~tution of Virginia, Art. I, §11." 

The plans to upgrade and reconstruct State Route 609 

were based on a need generated by traffic demands of 25,000 

people - that is, an entire new· town community. Such a need no 

longer exists. In this case.we are dealing with a need generated 

by the projected traffic demands of the future residents, if any, 

of Sections A, B, C and D. To the extent the County requests 

that roads be constructed which are not necessitated by such 

residents it acts in derogation of the principles of the Rowe 

decision, and, therefore, unconstitutionally. The Rowe decision 

places the burden to prove the need for the roads upon the County. 

Safeco asks the Court to require the County to discharge its 

burden. 

Even if the County can prove that such work is 

necessitated by the future residents of Sections A, B, C and D, 

the County has no legal. right to require Safeco to pay funds for 

upgrading and reconstructing State Route 609. In Hylton Enter-

prises v. Board of Supervisors, 219 va. (October 5, 1979) (Exhi i 

37A), the Board refused to approve Hylton's final subdivision 

plats because of Hylton's refusal to reconstruct portions of two 
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secondary roads, State Routes 640 and 643 abutting the subdivision. 

The evidence was sufficient to show that the need for such 

improvements was substantially generated by the proposed sub-

division. The Court held: 

11 Neither the enabling statutes nor local 
ordinances provided the County with express 
authority to exact of Hylton construction costs 
for portions of Routes 640 and 643. Nor do 
we find any necessarily implied authority for 
that purpose. 

* * * 
We hold, therefore, that there was no 

authority, express or necessarily implied, 
for the County to require Hylton to construct 
portions of. Routes 640 and 643 .•.• " 

Likewise, in the presen.t case, the County cannot 

require Safeco to pay the costs of upgrading and reconstructing 

existing State Route 609. 

(-B) ·Plans. In Section I of this brief, it was stated 

that in order for the County to recover it should at least have 

a plan to construct the streets. Cases were cited which held 

that counties cannot "bank" another person ''s money or land for 

some .. unscheduled future use" and that counties cannot gain a 

"windfall" at the expense of a surety. These concerns are of 

particular significance when future street construction is 

considered. 

The bonds limits for construction of streets and 

drainage facilities is ·$758, 400.00. The Board, by its own 

estimate, represents that the construction of such improve­

ments, if commenced on·January 18, 1980, will cost 

$2,362.700.00. The Board has set forth no plan as to how it will 

obtain the additional $1,604,300.00 ($2,362,700.00 minus 
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$758,400.00}. It is submitted that the County has offered no 

plan because it cannot. 

·rn 1932, the General Assembly enacted the Byrd Road Law. 

The- act's primary effects are set forth in two Code Sections. 

Virginia Code §33.1-69 states: 

"The control, supervision, management and 
jurisdiction over the secondary system of 
State highways shall be vested in the 
Department of Highways and the maintenance 
and improvements, including construction 
and reconstruction, of such secondary system 
of State highways shall be by the State •.•• 
The board~ of supervisors ... of the several 
counties ••• shall have no control, supervision, 
manag~ent and jurisdiction over such public 
roads •••• 

Virginia Code §33.1-225 states: 

"The boards of supervisors ••. of the several 
counties shall not make any levy of county .•• 
road .taxes or contract any further indebtedness 
for.the construction, maintenance or improve­
ment of roads ••.. 

The Hylton Enterprises decision, rendered on October 5, 1979, 

makes it clear that the Byrd Road Law remains in force: 

"Ever since 1932, financing the construction, 
repair and maintenance of the s·tate primary and 
secondary highway systems has constituted a 
major function of our State government. The 
theory of centraiized control in and allocation 
of funds by an objective arbiter presupposes 
that priorities for highway improvements will 
be established on a statewide basis in accordance 
with traffic demands scientifically ascertained, 
and will not comprise a disconnected assortment 
of decisions ·_made under the . influence of local 
p.;-essures.. ·o·etermination of the appropriate 
method or·methods of funding highway projects 
is a ·policy· deci-sion affecting all areas of 
the State, a decision that is peculiarly within 
the e-xclusive·province of the General Assembly." 
(Although there are limited exceptions to this 
rule, none of them-pertain to the present situ­
ation. See, for example, Virginia Code §33.1-
72.1, dealing with subdivision streets which 
already have been construc~ed and were in use 
prior to July l, 1975) . 
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As set forth in the Stafford County Comprehensive 

Development Plan and as stated by the Resident Engineer of the 

State Highway Department, the Department has no plans to commit 

$2,362,700.00 to build the streets within Sections A, B, c and D. 

As set forth above, the County can make no plans without the 

consent and approval of that Department. 

I Furthermore, since 1973, the General Assembly has 

enacted an Erosion and Sediment Control Law, Virginia Code 

§21-89.3 and Stafford County has enacted a Soil Erosion and 

Sedimentation Control Ordinance. Under these enactments, and 

the regulations issued pursuant thereto, the streets within 

Sections A, B, C and 0 may not be permitted to be constructed. 

No street construction has been accomplished now 

more than six (6) years after the execution of the bonds. The 

history of this project points to and virtually assures the 

fact that there is no present realistic concept or plan 

established by the County, and as a result, Safeco is not 

liable for $758,400.00. 

The problem ·raised here is similar to the one raised 

in Allied Productions v. Duestenck, 217 Va. 763 (1977). In that 

case a lawyer allegedly failed to defend a suit against his 

client. As a result, the client suffered a default judgment. 

The client sued his lawyer. The Court held that since the 

client had not alleged that he had paid any part of this judgment 

he had not suffered any actual damages and could not recover. 

The Court stated: 
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"Insofar as the client in the present case 
claims damages on account of the default 
judgment it is i~ the nature of a claim for 
indemnity in which the client seeks to have 



the attorney save him harmless from the debt 
owed to the judgment-creditor. But until 
the client.has made a payment on that debt 
he has suffered no actual loss or damage." 

The present situation involves an indemnity obligation as well. 

If the Allied Productions case were strictly applied to the 

present situation, the County could not recover anything until 

it had. pa:id something. At the very least, the County should be 

required to proffer into Court a plan between the County, with 

its anticipated recovery here, and the State (Highway Department), 

with the additional funds, to construct the streets. Safeco 

knows of no doctrine of Law, and submits that none exists, which 

permits a party to recover money for damages which may never 

occur. The orderly administra.tion of justice would surely not 

be served by developing such a doctrine. 

PART V - MISCELLANEOUS 
[BOARD'S ACTS ULTRA VIRE~] 

(A) Prin1a Facie Case. Safeco anticipates that the 

Board, on brief, will argue that it has set forth a prima facie 

case. Without attempting to summari~e all previous arguments, . 
it must be emphasized· that the subject bonds are indemnification 

bonds. In order to re~over under such bonds, the Board must 

prove that it has suffered loss or damage. 

Furthermore in its Motion for Judgment and Amended 

Motion for Judgment {paragraphs 7, 14, 18 and 22 thereof) the 

Board alleged· that i.t "relied upon" the subject bonds.· This 

allegation has not been established. In fact, in this case, the 

Board acted in violation of Virginia Code provisions, per·taining 

to subdivisions, and its own subdivision ordinance, in requiring 

the bonds. 
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The Virginia Code §15.1-465 through §15.1-485 set forth 

the enabling statutes for subdivision ordinances and procedures. 

Code §1 5.1-473, as in effect in 1973, provides as follows: 

"After the adoption of a subdivision ordinance 
in accordance with this chapter, the following 
provisions shall be effective in the territory 
to which such ordinance applies: 
(a) No person shall subdivide land without 
making and recording a plat of such subdivision 
and without fully complying witp the provisions 
of this article and of such ordinance. 
(b) No such plat of any subdivision shall be 
recorded unless and until it shall have been 
submitted to and approved by the local commission 
or by the governing body or its duly authorized 
agent, of the county or municipality having a 
subdivision ordinance, in which any part of the 
land lies. 

* * * 
{e) No clerk of any court shall file or record 
a plat of a subdivision required by this article 
to be recorded until such plat has been approved 
as required herein. 

Code §15.1-475 provides: 
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"~vhenever the owner or proprietor of any tract 
of land located within any territory to which 
a subdivision ordinance applies desires to 
subdivide the same, he shall submit a plat of 
the proposed subdivision to the local commission 
of the county or municipality, or an agent 
designated by the governing body thereof for 
such purpose. When the land involved lies 
wholly or partly within an area subject to the 
joint control of more than one political sub­
division, the plat shall be submitted to the 
local commission or other designated agent of 
the political subdivision in which the tract 
of land is loca.ted. · 

If a local commission or other agent fails 
to approve or disapprove the proposed plat with­
in sixty days after it has been officially 
submitted for approval the subdivider, after ten 
days' written notice to the commission, or agent, 
may petition the circuit or corporation court of 
the county or municipality in which the land 
involved, or the major part thereof, is located, 
to decide whether the plat should or should not 
be approved. The court shall hear the matter and 
make and enter such order with respect thereto 
as it deems proper. 



If a local commission or other agent dis­
approves a plat and the subdivider contends that 
such disapproval was not properly based on the 
ordinance a~plicable thereto, or was aribtrary 
or capricious, he may appeal to the circuit or 
corporation court having jurisdiction of such 
land and the court shall hear and determine the 
case as soon as may be. 

Nothing in this article shall be deemed to 
prohibit the local governing body from providing 
in its ordinance for the submission of preliminary 
subdivision plats for tentative approval under 
such rules of preparation and procedure as may 
be set forth in said ordinance." 

Code §15.1-476 provides: 

"Every subdivision plat which is intended for 
recording shall be prepared by a certified 
professional engineer or land surveyor, who 
shall endorse upon each such plat a certificate 
signed by him setting forth the source of title 
of the owner of the land subdivided and the 
place of record of the last instrument in the 
chain of title; when the plat is of land acquired 
from more than one source of title, the outlines 
of the several tracts shall be indicated upon 
such plat. Provided, however, that nothing here­
in shall be deemed to prohibit the preparation 
of preliminary studies, plans, or plats of a 
proposed subdivision by the owner of the land, 
city planners, land planners, architects, land­
scape architects, or others having training or 
experience in subdivision planning or design ... 

Code §15.1-477 provides: 

t 

11Every such plat, or deed of dedication to which 
the plat is attached, shall contain in addition 
to the professional engineer•s or land surveyor's 
certificate a statement as follows: The platting 
or dedication of the following described land 
(here insert a correct description of the land 
subdivided) is with the free consent and in 
accordance with the desire of the undersigned 
owners, proprietors, and trustees, if any. The 
statement shall be signed by such persons and 
duly acknowledged before some officer authorized 
to take acknowledgment of deeds. When thus 
executed and acknowledged, the plat, subject to 
the provisions herein, shall be filed and recorded 
in the office of the Clerk of court where deeds 
are admitted to record for the lands contained in 
the plat, and indexed in the general index to 
deeds under the names of the o~~ers of lands 
signing such statement, and under the name of the 
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subdivision." 

Code §15.1-480 provides: 

•• If the owners of any such subdivision desire 
to construct in, on or under any streets or 
alleys located in such subdivision any gas, 
water, sewer or electric light or power works, 
pipes, wires, fixtures or systems, they shall 
present plans or specifications therefor to 
the governing body of the county or municipality 
in which the subdivision is located or its 
authorized agent, for approval. If the sub­
division is located beyond the corporate limits 
of a municipality but within the limits set 
forth in §15.1-467, such plans and specifica­
tions shall be presented for approval to the 
governing body of such municipality, or its 
authorized agent, if the county has not adopted 
a subdivision ordinance. The governing body, 
or agent, shall have thirty days in which to 
approve or disapprove the same. In event of 
the failure of any governing body, or its agent, 
to act within such period, such plans and 
specifications may be submitted, after ten days• 
notice to the county or municipality, to the 
judge of the circuit or corporation court 
having jurisdiction within such county or city 
for his approval or disapproval, and his 
approval thereof shall, for all purposes of 
this article be treated and considered as the 
approval of the municipality or county or its 
authorized agent." 

These sections set forth a simple and straightforward 

approach to subdivisions. An owner desiring to subdivide his 

land must subtnit a plat of the proposed subdivision. This plat 

must comply with the local subdivision ordinance, if valid. The 
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County may have a procedure for preliminary approvals. However, 

the owner, eventually, must submit the subdivision plats for 

final approval. At such time the Board is under a clear duty, 

(or ministerial duty}, to approve or disapprove the plats. 

Prince William Co. v. Hylton Enterprises, 216 Va. 582 (1976). 

If the Board gives its final approval, the Clerk is under a clear 

d~ty, (or ministerial duty), to record them. Otherwise stated, I 



the Board's rights to request changes in the plats terminates 

when the Boardapproves the final subdivision plats. In addition, 

it must be emphasized that in Virginia, the powers of boards of 

supervisors are fixed by statute and are limited to those 

conferred expressly or by necessary implication. Bd. of 

Supervisors v. Horne, 216 Va. 113 (1975). See also Nat. Realty 

Corp. v. Virginia Beach, 209 Va. 172 (1968). The Virginia Code 

is clear on this point--the Board has the right to approve or 

disapprove a final plat. It has no right to take actions to 

9revent recordation after it has given its approval. 

This conclusion is also mandated by the Stafford 

County Subdivision Ordinance. In 1971 and 1972, the Stafford 

County Subdivision Ordinance, Section 22-26, provided: 

"The final plat shall not·be approved until 
the subdivider has· complied with the general 
requirements and minimum standards of design 
in accordance with this chapter, and has made 
satisfactory arrangements for a performance 
bond, cash or cash bond to cover necessary 
improvements (in lieu of construction) .... The 
subdivider shall record such plat within one 
year after final· approval; otherwise the agent 
shall mark the plat 'void' and return same to 
the subdivider." 

In 1973, the Stafford County Subdivision Ordinance, Section 4-2-2 

provided: 

"Bonding Requirements - (1) All improvements 
required by this ordinance shall be bonded 
before approval of final plat." 

In the present case, the Board cannot prove its 

allegation that it "relied upon" the bonds, which proof is 

indispensable to its recovery. The Board approved the final 

plats in the fall of 1971 and the spring of 1972. At such time, 

the Board had not required performance bonds. At such time, 
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the Board, or its authorized agent, was under a ministerial duty 

to sign the plats. Since. the plats were not recorded within a 

year after final approval, under the Cou~ty's own ordinance, the 

pl~ts were "void". 

In obtaining performance bonds, the Board did not 

follow the Virg·inia Code and its own ordin~nce. Rather, the 

Board, acting in an illegal and ultra vires manner, prevented 

CNHLP from recording the final plats. In October, 1972, the 

Board advised the Clerk of the Circuit Court not to record the 

plats; it advised the Health Department not· to sign the plats. 

(Exhibit 5). In January, 1973, it advised CNHLP that it would 

not obtain the signatures necessary for recordation until it 

provided performance bonds. (Exhibit 7) • 

The Board, in this case, did not "rely upon" the bonds 

in approving the final plats. In fact, it only obtained the 

bonds by following an illegal and ultra vires modus operandi. 

Tha Board has no right to recover under bonds which it only 

obtained in violation of State law and its own ordinance. 

(B) Attorney's Fees and Interest. 

The subject bonds state, 

"[I]t being expressly understood and agreed 
that the liability of the surety for ~ and 
all claims hereunder shall in no event exceed 
the penal amount of this obligation as herein 
Stated." 

When the County requests the Court to award interest 

and attorneys' fee, it requests the Court to disregard the expres 

language of the subject bonds. 

In Board of Supervisors v. Ecologv One, 219 Va. 29 

II (1978), the subject bond stated: 
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"Provided, that in no event shall the liability 
to the surety hereunder exceed the penal sum of 
this bond .... " 

The Court held: 

·~[T]he bond was intended to be an amount sufficient 
to pay construction costs, and upon failure of 
completion of the public improvements by the 
subdivider the bond provided funds to the extent 
of the amount of the bond to cover the-cost of 
completion of the improvements as then remained ... 

· {Emphasis added) . 

At the time Safeco executed the subject bonds this result was 

st~tutorily mandated. Virginia Code §8-353, as in effect in 

1973, provides: 

"When ther~ is recovery on a bond with condition 
for the payment of money the judgment shall be 
for the penalty of the bond to be discharged by 
the payment of the principal and interest due 
thereon, but when the judgment is against ~ surety 
of limited liability in such bond the ~ ~ be 
paid by such surety in discharge thereof shall 
not exceed the amount to which he has limited 
his liabilitfon ~ bond. (Emphasis added). 

Safeco executed the bonds in reliance on this Code 

section and the specific language of the bonds. In no event 

was Safeco's liability to exceed the ·penal amounts of the bonds. 

The Board is bound by the bonds into which they entered and 

cannot be permitted seven years after their execution to change 

the nature of Safeco•s express undertaking. 

(C) Other Matters. Safeco has found it difficult to 

de·termine which legal issues may be decided by the Court as a 

matter of law and which may not be. Therefore, Safeco reserves 

the right to develop additional arguments if the Court rules 

that there exist additional issues upon which it can rule as a 

matter of law, and Safeco expressly reserves the right to 

advance a~l arguments and authorities in support of its defenses. 
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PART VI - CONCLUSION 

The folly of this attempt on the part of the County is 

that it cannot and should not be encouraging the acquisition and 

expenditure of funds for a project which was doomed from the 

·outset. 

Its efforts are tantamount to acquiring and spending 

$10,000.00 for the construction of a b.asement, with no funds or 

authority to construct a planned dwelling house. 

The County can only make matters worse since the land 

has.been ·virtually undisturbed. Under the present circumstances 

nothing quite serves the County so well as the status quo. The 

in~scapable irony is that the citizens of Stafford County's 

best interests are served by the failure of their Board of 

~upervisors in this case. 

William M. Sokol 
Whitticar, Sokol & Ledbetter 
918 Princess Anne Street 
P. 0. Box 593 

Respectfully submitted, 

Fredericksburg, Virginia 22401 

* * * 
PR.INIERS NOIE: 

Exhibit Number 46 attached to above brief may be fmmd on Appendix page 

numbers 507-567. Exhibit Number 47 attached to above brief may be fmmd on 

Appendix page numbers 568-574. 

220 



WILLIAM H. HARRIS 

JOHN P. HARRIS. Ill 

HARRIS & HARRIS 

ATTORNEYS AT LAw 
FREDERICKS BURG. VIRGINIA 22401 

March 17, 1980 

( 

809 Wlt.L.IAM STREET 

(703) 371·4941 

.F.I L E r 
The Honorable J.M.H. Willis, Jr. CLERK'S OFFICL 
Judge, Circuit Court of Stafford County 
Stafford Courthouse 

MAR 2 0 1980 
Stafford, Virginia 22554 

RE: Board of Supervisors vs. Safeco 
Sl'pEJORD COUN1Y •• ~~ 
ll~CWK ... 

Dear Judge Willis: 

Following the distribution of the Court's memorandum 
opinion, Your Honor asked counsel to consider whether a trial 
was still necessary·given the holdings of the memorandum. 

A trial is necessarY, for the following reasons: 

1. Paragraphs One through Eleven of the Court's 
memorandum were rulings on the issues of law 
and not fact. Those paragraphs leave open for 
trial the issues of interest (Paragraphs 6 and 
7) and the defenses raised in Paragraph Eleven 
of Safeco's Grounds of Defense to its Amended 
Motion for Judgment (Court's memorandum, 
Paragraph 9) . 

2. Paragraph Twelve of the Court's memorandum 
makes both rulings of law and findings of 
fact based on the Court's conclusion that the 
"essential facts are not in question". 

Because no motion for summary judgment was 
before the Court the County did not describe 
the facts that are in dispute. Because the 
hearing before the Court was a pretrial 
conference the County discussed only the 
issues which are not disputed with the goal 
of limiting the evidence to be presented 
before a jury. 

3. We respectfully submit that essential facts 
are in question and that the Plaintiff is 
entitled to a jury trial. The County is 
prepared to prove that with: 

A. The penal sum of the bond (and given the 
Court's ruling on severability in Paragraph 
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Ten of the Court's memorandum, the County 
can collect the full penal sum on account 
of and to be applied to the construction of 
the roads) and interest (allowed by the 
Court's memorandum, Paragraphs 6 and 7); and 
if necessary 

B. A reduction in the size of the project with 
the cooperation of DMI and other lot owners, 
and if necessary 

C. The creation of a·sanitary district to raise 
any additionally needed funds for roads. 

Then the County can build the platted roads 
to enough lots which are suitable for well 
and septic systems under the current 
appropriate zoning to satisfy the lot 
purchasers. 

Given·proof of these facts which are in dispute, the 
County submits that the facts described in Paragraph Twelve of 
the Court's memo (holding that the purpose of the bonds are 
frustrated) would be changed as follows: 
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A. Adequacy of B'ond Amount: 

The amount of the bonds would be adequate; 

B. The Adeq·uacy of the Bond's Scope: 

Under the current zoning there would be no 
need for central water and sewer; the scope 
of the bonds includes road building and the 
bonds would be used for this purpose; 

c. That the County h . .:!s not undertaken the Project: 

Under Ecology One, the County is entit~ed to 
await receipt of the surety's funds wh~ch it 
will use to complete the work; 

o. That the bonded projects are related to other 
projects which have not been accomplished: 

E. 

These other projects are central water and 
sewer which will not be necessary under the 
current zoning as all platted lots exceed 
two acres; 

There is no need for the guaranteed improvements: 

The County will 2roduce lot owners and evidenc~ 
to prove ~he neea for the improvements; 
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F. The zoning has changed so that the project 
is not oermissible: 

Safeco has conceded in its brief that the 
project is permissible under the current 
zoning; in addition, the County can always 
change the zoning; 

G. That the County cannot receive the bond funds 
and hold them indefinitely: 

It is the County's duty to proceed within a 
reasonable time to complete the project as 
described above. 

We respectfully submit that these issues of fact justify a 
jury trial at the earliest possible date. 

We reiterate our request that Safeco specify the nature of 
its intended proof under Paragraph Eleven of its Grounds of 
Defense to the Amended Motion for Judgment. Safeco's response 
in its reply brief has been to say that the County should employ 
·further discovery. We point out in the deposition of Wayne 
Jensen, Vice President in charge of Surety Claims, that he stated 
that the County had not done or failed to do anything which would 
justify Safeco's failure to pay. We believe it is an appropriate 
function of the pre-trial conference to isolate these issues; 
and we fear that if they are not specified, this single defense 
left to Safeco will become a catch-all for the many defenses 
which the Court has stricken. 

WHH: ern 

cc: William ~1. Sokol 

Sincerely yours, 
1.1 ,.., I /1 I --

/f!d~, /1 ~-vv-<7 
William H. Harris 
County Attorney 
Stafford County 
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ASSIGNMENTS OF ERROR 

1. THE TRIAL COURT ERRED IN C'H~ANTING THE DEFENDANT.J S 
MOTION TO STRIKE. 

2. THE TRIAL COURT ERRED IN REFUSING TO PEID1IT PLAINTIFF 
TO CLAIM COMPENSATORY DAMAGES. 

3. THE TRIAt COURT ERRED IN HOLDING TFAT SAFECO' S 
OBLIGATION UNDER THE BONDS WAS AN OBLIGATION OF I:~DEMNITY AND 
WAS TO BE STRICTL~ CONSTRUED. • 

4. THE TRIAL COURT ERRED IN ALLOWING TIIE DEFENDANT TO 
ASSERT THE DEFENSE OF FRUSTRATION OF PURPOSE. 

5. THE TRIAL COURT ERRED IN FAILING TO GRANT THE PLAINTIFF 
MOTION TO COMPEL THE PRODUCTION OF THE DEFENDANT'S FILES WHICH 
RELATE TO THE CROWS NEST HARBOUR PROJECT. 

6. THE TRIAL COURT ERRED IN REFUSING TO ADMIT INTO EVIDENCE 
PLAINTIFF'S EXHIBITS A, B, C AND D, THE F·LEADINGS OF ,THE DEFENDANT. 

ASSIGNlttENTS OF CROSS-ERROR 

1. THE TRIAL COURT ERRED BY RULING THAT THE SUBJECT 
WERE UN ITJ\RY? 

2. 'l'HE '£RIAL COURT ERRED DY RULINC: 'rJil\T TilE TSStTF. OF 

INTEREST WAS AN ISSUE RESERVED FOR TRIAL. 

3. THE TRIAL COURT ERRED BY RULING THAT THERE WAS 
ADEQUATE CONSIDERATION FURNISHED BY THE BOARD. 

BONDS 

4. THE TRIAL COURT ERRED BY RULING THAT THE PARTIES 
-~ECESSARY TO DETERMINATION OF THE VALIDITY OF THE SUBJECT 

SUBDIVISION PLATS WERE NOT BEFORE THE COURT. 

5. THE TRIAL COURT ERRED BY RULING, AS A MATTER OF LAW, 
THAT THE CONSTRUCTION OF THE FACILITIES GUARANTEED BY 
THE BONDS HAD NOT BEEN RENDERED IHPOSSIBLE. 
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1 Whereupon, 

2 PETER U. BRO~iN, 

a· a witness, called- for examination by counsel for 

4 the plaintiff, and, after having been first duly sworn by 

5 the Notary ·Public, was examined and testified as follows: 

6 DIRECT EXM1I~1ATION 

7 BY MR. tliLLI.A..P-11 HARRIS: 

8 

9 

10 

11 

12 

13 

14: 

15 

0. 

A. 

0. 

A. 

Q. 

A.· 

0. 

A. 

State your name, please. 

Peter H. Brown. 

~tho do you work for? 

Safeco I~surance Company of America. 

How long have you worked for them? 

Ten and a half. years. 

In what capacities? 

I started out,as a claims adjuster. I was 

16 promoted to a casualty insurance supervisor and now I am 

17 regional· surety claims. manager. 

18 0. How long have you been a regional surety claims 

19 manager? 

20 A. 'l'\-10 and a half years. 

21 0. Did you replace Mr. Dougherty? 

22 A. Yes. 

23 0. Did you have any discussions concerning whether 
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1 the four bonds shown as Exhibits 1 through 4 would be paid 

2 or not? 

3 MR. SOKOL: Those, indeed, ar~ the bonds that 

4 are in issue in this case, f:tr. Brown. 

5 THE WITNESS: Yes, that's what this is all 

6 about. 

7 BY MR. WILLIAM HARRIS: 

8 0. Did you make a decision as to whether those 

9 bonds should be paid? 

10 A. ·Yes, under the advice o.f counsel \lle made that 

11 decision. 

12 What was the basis what were the facts on 

13 which you based your decision not to pay the bonds? 

14 A. Well, the primary reason is that there is no 

15 project going forWard. There appears to be no possibility of. 

16 the project being finished. There is no ownership stan~inq 

11 forward to take the project 'forward. There would be no 

18 benefit derived by anybody by.makinq any payment. 

19 

20 

0. 

A. 

ffuat do you mean by, there is no project? 

·well, as far as I can·tell, as far as I am 

21 aware, the ownership of the deve'lopment is not interested in 

~ developing it. 

23 Who is the owner that you are referring to? 

226 



7 

l A. . liell, I believe Diversified Mortgage Investors: 

2 is the owner now. 

3 ~ Are you saying that the project, section A 

4 through D, is owned at the present time by the principal? 

5 A. I would say that they are developers. Of 

6 course, there is still, I presume, some lot owners that 

7 are making payments and haven't been foreclosed out yet. 

8 I have no idea on how many. I can't be~ieve there are very 

9 many. 

10 ~ What do you co~sider many? 

11 A. Well, I really have no idea how many. 

12 ~ When did you make the decision not to pay? 

13 z,m. SOKOL: To make that a ·complete question, 

14 the decision not.to pay 1.3 million dollars. That was what 

15 the decision was, I believe. 
' 

16 THE WITNESs:· Right. I would have to say that 
_ _,_ ·-------------· .... ----

17 that decision was made following the litigation that was 
. I 
•.., I 

18 brought. 
...... ·--._.__. -------- -·-""' ---·----

19 BY !-lR. WILLIAM HARRIS: 
.. 

20 ~ r~en was Safeco first notified of the demand? 

:.!1 A. To the best of my recollection, it would be the 

•)9 ..... fall of 1976 •. 

23 ~ When did you'decide not to pay? 
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1 l1R. SOKOL: 1.3 million dollars. 

2 THE WITNESS: I presume the decision was made 

3 either when the lawsuit was prought or when a de~and was 

4 brought for us to pay that amount. 

5 BY MR. ~liLLIAM HARRIS: 

6 Q. Was that after September, 1977, or prior to 

7 September, 1977, or when? I am asking you when you made the 

a decision. 

9 The date I had mentioned was September, 1976. 

10 ~iow, I may be wrong on the dates. · I don't have anything to 

11 refer back to on that. 

12 Have you ever seen that letter before 

13 (indicating)?. 

14 

15 

16 

17 

18 

19 

. 20 

21 

22 

23 
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MR. SOKOL: May I see that, please. 

MR. WILLIAM HARRIS: ~·1ould you mark that as 
~ 

Exhibit No. 12. 

A. 

(The document referred to 
above was marked Brown 
Deposition Exhibit No. 12 
for identification.) 

BY l-lR. WILLIAM HARRIS : 

Wh~n did you see that letter? 

I would presume probably in September or late 

August, 1976. 
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2 

Q. 

A. 

9 

How did you happen to see that letter? 

I believe it was after the files that Mr. 

3 Dougherty set u~. I am not sure that he did have files on 

4 this, but if he did they were sent to me in St. Louis and 

5 this would be the first I would have seen of that. 

6· Q. 

7 that letter? 

8 

9 

tiho did you have discussions with concerning 

It would be Ken Holloway and Wayne Jensen. 

tihat was the substa~ce of the discussion you 

10 had with Ken Holloway? 

11 A. Well, the essence of it was that I felt it was 

12 pretty important· to communicate with you on behalf of the 

13 County, and to sit down and discuss this, and find out what 

14 was happening out there. 

15 

16 

17 

18 

Q. 

A. 

Q. 

A. 

What did you advise the County? 

Which we did. 

What did you advise the County? 

We had an engineering service looking at this 

IS to see what ·~t would cost to complete. At the'time·we were 

20 meeting \vi th the Crows Nest people, tvho had at the time 

21 still the idea that this project could be completed if 

22 they were success£~~ in their lawsuit against Diversified 

23 Mortgage· Investors. 
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* * * 
3 

.1 ~Vhereupon, 

2 EMMITT WILLI~! DOUGHERTY, 

3 a witness, was called for examination by counsel for 

4 the plaintiff, and, after having been first duly sworn by 

5 the Notary Public, was examined and testified as follows: 

6 DIRECT E~.l-1Il~ATION 

7 BY ~1R. v1ILLI.Al1 HARRIS : 

8 State your full name, please. 

. . 9 A. Emmitt w. Dougherty. 

10 Q.· Would you spell your last name? 

11 A. 0-o-u-g-h-e-r-t-y (spelling) • 

12 Q. Who do you work fQr now? 

13 A. Van Gerpen, Bovis, Kyle & Burch, attorneys, 

14 Atlanta, 53 Perimeter Center, East. That's in Atlanta. 

15 Q. How long have•you worked for them? 

16 About two ye~rs. 

17 Q. Prior to that who did you work f·or? 

18 A. Safeco. 
. 

19 Q. HO'\<T long did you ~'lark for Safeco? 

20 A. 30 years. 

21 Q. In what capacity? 

•)•) -- A. In various capacities. The last job I had when 

23 I retired 'iras surety claims manager. 
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10 

11 I 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. What other pos.itions did you hold? 

~ Prior to that? 

Q. Yes. 

A. Well, I was an assistant divis·ion claims 

manager in St. Louis. I was claims manager in Chicago. 

~ Have you always been a claims manager? 

A. ~To. 

Q. What other positions have you held? 

A. Do you mean with other companies? 

Q. With Safeco. 

L That's all. 

Q. That's all with Safeco? 

A. Yes. 

Q. ~fuat other companies have you worked for? 

L Hardward Mutuals. I started with them as a 

claims representative, and then after military service I 

was their claims procedure manager in their home office. 

Q. Any other companies you worked for? 

~.. No. 

Q. You always worked in insurance? 

.4 

A. Upon graduation from law school· I spent a year 

cleaning up my father's estate·. 

Q. Are you a licensed attorney?··· 
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5 

A. Yes. 

~ How· long have you been licensed? 

A. Since 1938. 

~ Have you always specialized in insurance law? 

A. Except for the time that I was cleaning up my 

fat..l-].er • s estate. 

~ What does a claims representative do? 

A. It depends upon his capacity. There are various 

levels of claims representatives, it could be a clerk in 

an office. 

~ What did you do? 

A. I started out first in a school with Hardware 

~1utuals, and I ~·lent to Chicago, where I worked until I 

went into military service. At that time I covered the 

northern part of Illinois/ including the suburbs of 

Chicago. I worked in Chicago for a while, and then I went 

and took over ~~e north Illinois territory. 

That means investigation adjustment of all 

kinds of claims, mostly in those. liability.._.and .. 

compensation. 

Q. How about just· prior··to your leaving Safeco, 

what were your duties, what did you do? 

A. I was regional surety claims ~~nager. 

I 



1 

2 

Q. 

A. 

What did you do in.that capacity? 

I managed,, I would oversee,.. I would assist 

3 in surety claims. They had local represent~ ti ves in each 

6 

4 of the division offices. It started out with four divisions 

5 and then reduced it as they came close to retirement age, 

6 and turned it over to other people. 

7 What regions of the divisions were you 

8 responsible for~ 

9 

10 

11 

12 

13 

14: 

A. 

Q. 

A. 

Q. 

A. 

Q. 

The eastern 38 states, four divisions. 

tias Ken Holloway under you? 

Yes. 

How long was he under you? 

I would say approximately t~1o years. 

Were you the individual who made decisions as 

15 to whether claims or demands should be paid on bonds? 

16 

17 

18 

A. 

Q. 

A. 

With some qualifications, primarily, yes. 

Could you give me those qualifications? 

Well, there is a long ramification of that. In 

19 this business you have a whole bunch of people that you 

20 are thinking about, including the principal, the obligee, 

21 sometimes reinsurers, sometimes home office people. I had 

22 aut~ority pretty w·ell to discharge most claims. · In doing 

23 that, however, you had to consider other things that became 

* * * 
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3 

1 Whereupon, 

2 DONALD ARTHUR REEDY, 

3 
I 

a witness, was called for examination by counsel for 

4 the plaintiff, and, after ~aving been first duly sworn by 

5 the Notary Public~ was examined and testified as follows: 

6 DIRECT EXAMINATION 

7 BY MR. WILLIAM HARRIS: 

8 ~ Would you state your full name, please? 

9 ~ Donald Arthur Reedy. 

10 ~ ~iho do you work for? 

11 ~ Safeco Insurance Company. 
~ 

12 ~ How long have you worked for them? 

13 ~ 20 years. 

1~ ~ In what capacities have you worked for them? 

15 ~ As an insurance adjuster, resident ~djuster, 

16 adjuster· in charge, branch claims manager, surety claims 

1i supervisor, and surety claims representative. 

18 ~ Any other capacities? 

19 ~ No. 

20 ~ You stated surety claims adjuster --

21 
I 

~ No. I said surety cla~s supervisor and surety 

22 claims representative. 

23 ~ What are the duties with respect to each one 

* * * 
234 



5 

1 evaluation,·no. 

2 Q. But you do get involved in costs? In other 

3 words, you are familiar with the cost of construction of 

4 improvements? 

5 A. Somewhat, yes. 

6 Q. Have you always worked in the insurance 

7 business? 

8 A. Yes, sir. 

9 Q. Always for Safeco? 

10 A. No, sir. I was with a firm called Crawford 
" 

11 and Company, an independent insurance adjusting firm, for 

12 a period of about six months after college. 

13 Q. Other than that,·you have always worked for 

1~ Safeco? 

15 A. Right. 

16 Q. What have you done for Safeco wi·th respect. 

17 to the settlement of claims on subdivision bonds? 

18 I A. I don't know that I have really·done anything 

19 in so far as concerning subdivision bonds. Host of the 

20 problems that I have personally experienced over the last 

21 few years have been payment performance bonds on Federal, 

22 State, and private jobs. 

23 Q. Did you replace Ken Holloway? 
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1 

2 

3 

A. 

0. 

A. 

6 

Yes. 

You took over his position? 

He and I both worked together in the same 

4 office in Atlanta, Georgia. He expressed an interest in 

5 getting into the underwriting department, and at that 

6 time he went into it. I continued with my responsi~ilities 

7 and I assumed all of his. So, we had a ·Staff of two and 

s we reduced it to·a staff of one. 

9 lihat is the difference between a subdivision 

10 bond and a payment bond? 

11 A. A subdivision -~ a payment bond -- let me 

12 back up. A payment bond is. generally required because 

l3 those individuals, firms, corporations, etcetera, who 

14: furnish labor or material to a project, such as a courthouse, 

15 can get their money because they don • t have lie~ rights 

16 

17 

against the Federal or State owned property. ·· 

And ~~e bond acts as in substitution for their 

18 lien rights. Generally, in private cases where a sub-

19 stantial amount of money is involved the owner will acquire 

20 a bond, because if he doesn't those who do furnish labor 

21 and material can lien and foreclose on his property. 

~ With a subdivision bond generally you are not 

~ concerned with the payment provisions of the bond. In 

236 
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1 other words, if you have got a developer he is doing it 

2 himself. There is no third party beneficiary to come 

3 into play. 

4 You stated what a payment bond is for; what 

5 is a subdivision bond, in simple terms? 

6 A. Well, my experience in this area is· limited, 

7 but as an overview I would say that your subdivision 

8 
. l 

bonds are intended to protect the County when a developer 

9 has to go in and put in streets, road signs, and gutter~, 

10 and sewer sys~ems, and things of that nature for dedication 

11 

12 

13 

14 

15 

16 

17 

to the County. 

The developer generally will agree with the 

County, or City, or some municipality that they will do 

this,, and in exchange for that the County will let th~ 

develop this property for sale and for profit of that 

particular corporation. 

How lonq have you been into the claims part, 

18 in a position where you are handling claims? 

A. 19 Surety claims? 

Q. 

A. 21 I started handling surety claims in June, 

')o) -- 1971. 

23 0. - . Are _you. ~~iliar with the bond·s that Safe co 

--·------- ---- ---- -----·--- -·· ----· -·-· ---
23?. 



8 

1 is obligated on:z -

2 MR. SOKOL: I object to the form of the question 

3 and ask that it be restated. 

4 BY MR. WILLIAlvl HARRIS: 

5 Q. nave you seen these four subdivision bonds 

6 before (indicating), 2219519, 2219520, 2219521, and 2219522? 

7 A. Yes, sir. 

8 MR. WILLIAM HARRIS: Would you mark this one 

9 as Reedy Exhibit No. 1. These will be Exhibit Nos. 2, 3, and 

10 4. 

11 (The documents referred 
to above were marked 

12 Reedy Deposition 
Exhibit Nos. 1, 2, 3, 

13 and 4 for identification) 

14 BY MR. WILLIM1 HARRIS: 

15 Q. How did you ~ome into contact with these bonds? 

16 A. When Holloway left I became the custodian of 

17 all his files, and was basically responsible for all his 

18 files. In reviewing the lawsuit file,! ran across these 

19 bonds. 

20 Q. What do you know about as to why or why not 

21 the bonds have or have not been paid? 

22 A. Well, the bonds have not been paid for ·a. 

23 nUmber of reasons. One, on the value of its face --

238 



1 because there are a lot of things we can't do with that 

2 money~ Although we are dealing with surety we are under 

a insurance laws. I think you get in the neighborhood of 

4 five to six percent on those funds where a reserve has 

5 been established, because the insurance commissioner 

51 

s limitsthe·type of investments you can put your money into. 

7 

8 

9 

Q. 

A. 

Q. 

You say the insurance company? 

The insurance commissioner. 

~fuich state are you referring to? Are you 

10 referring to Virginia? Are you referring to Washington? 

11 A. We are incorporated in the State of Washington, 

12 and that's my understanding, .although I don't invest any of 

13 the company's money. But I understand that when the matters 

14 are in reserve there is a limitation upon the type of 

15 investments that we can make. 

16 Q. Does Safeco have a standard subdivision bond 

17 form it uses? 

18 A. That would be·an underwriting matter, a matter 

19 dealing with underwriting. I would say, no. 

20 

21 

Q. 

A. 

This appears to be a form of Safeco (indicating)· 

No, that is not. I understand that Stafford ~ 

22 County .. is the author ·of~. tnat bond. ·. It was·· just typed on 

. 23 Safeco letterhead. 

239 
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1 Where did you get that understanding from? 

2 A. Our file. 

3 Do you know what part of your file? 

4 A. No, sir. 

5 0. Could you look at your file and let me know 

6 what part of your file it was, not necessarily today? 

7 Would you do that for me? 

8· A. Yes, sir. 

9 ·0. What would Stafford County have to do to get 

10 Safeco to pay on the bond? 

11 A. At this late stage, I don't know. 

12 At any stage. 

13 A. Well, I think that if Stafford County had gone 

14 ahead and completed the roads, the s·ewer, and th'e water 

15 themselves ~nd paid for i~, I would certainly think that it 

16 would be Safeco's obligation to come in and pay them back thE~ 

11 penal sum of the bonds. 

18 Did Safeco ever advise the County of this fact? 

19 A. I didn't attend the meetings. I don't know 

20 what all those discussions were about. 

21 0. . Do you know whether Safeco did? . Did you do it? 

A. No. 

23 MR. SOKOL: I think that these are questions 

240 
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,-. 

1 that ultimately will have to be put to Wayne Jensen, who was 

2 in the last line of responsib~lity with respect to when 

3 payment would be paid and when it would not be voluntarily 

4 made. 

5 BY MR. WILLIAM HAR.lUS: ' 

6 ~ Has Safeco refused to perform under the bonds? 

7 ~ That presupposes there is an obligation. Safeco 

8 has not paid its. bond penalty or any portion thereof~to 

9 the County. 

10 ~ What do you view Safeco's obligation under these 

11 bonds as being? 

12 ~ At what point in time? 

13 ~ The time demand is made. 

14 & If the County had completed the work that was 

15 originally described in t,P.e plats, streets, sewer, water, 

16 and all that had been installed by the County and paid for, 

17 if the County spent a million dollars it would have been 

18 Safeco's obligation at that time to indemnify them for a 

19 million dollars. If the County had spent a million and 

20 five, our obligation would have been the bond, which 

21 combined penalties are a little less than a million five, 

•)9 -- about a million ·two something. 

23 Q. vlould Safeco have had to pay the money to the 
)/. )/. )/. 
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direct • Holloway 

A He would know whether or not they 

acquired it. 

9. 

Q Did Safeco generally require copies 

of the plats at the time b.onds are issued? 

A I don't kno~. 

Q Who would know that answer? 

A The same two people. They were 

in the UnderwTiting Department at the time. 

Q What is your job with Safeco? 

A At the moment? 

Q 'At the moment. 

A I am Surety Representative for the 

State of Georgia. 

Q What does the.Surety Representative 

do? 

A Marketing and underwriting, all 

types of surety bonds. 

Q What other positions have you held 

with Safeeo? 

A I staTted out as a claims adjustor 

for two years, and then I moved into surety claims for four 
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direct - Holloway 

years, and then in the first of 1978" I moved into.: under-

writing, and I h~e been training since then. 

Q What percentage of insurance does 

Safeco iss~e dealing with subdivision bonds, performance 

bonds, t~at type of insurance? 

A I don't:have any knowledge of what 

insurance we --

Q No breakdown? 

A No. 

Q Who could give us that information? 

A Are you speaking of bonds or 

insurance? 

Q Well, surety bonds, performance 

bonds, what. percentage 

MR. SOKOL: In terms of dollar 

volume on all premiums collected from any 

source? 

MR •. WilliAL\1. .HARRis:: ·-~Yes~; 

A I don't have the knowledge· of that. 

* * * 243 
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THE COURT: I see one that you filed 

on --

MR. SOKOL: There have been three 

requests for production of documents, Your Honor. 

THE COURT: I see one on October 

18th and one on October 23rd. Is that the same 

motion twice? 

MR. HARRIS: No. They're two 

different, Your Honor. 

THE COURT: Tlvo different ones. Then, 

there's a third motion for the production of 

documents? 

MR. HARRIS: Well, really, the third 

one is not a motion for production of documents. 

I have filed a set of interrogatories lvhich ~··!r. 

Sokol has asked for a protective order on. 

THE COURT: All right. Nell, let's 

talk first about your motions for the production 

of documents. 

~:!R. HARRIS: All right. The first 

one I filed a request for production of documents 
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\ . i: 
... i . 

... i 
. ; ...... ,, 

in ·February for a copy of the agreement 
'.· ; . ·--~ 

between·t : 
-::--. t . i 

·~'d.. ..~.. • 

1-Safeco and DMI settling their third party claim. 

r think 

THB COURT: You filed that in 

February.? 

MR. H.All.~I S : Yes, Your Honor. 

MR. SOKOL: Maybe l-~arch. ·.f 
! 
I 

MR •. HARRIS: February, March, something 

like that. 
··-+· 

THE COURT: I'm looking at the ones 

you just filed. You told me there were two 

motions. I've got one October 18th and one 

October 23~d. Is there another. one? 

MR. HARRIS: Let me look just a 

second, Your Honor. These are the two. 

NOTE: Mr. Harris now 

approaches the Bench with several paperwr±tings. 

The discussion at the Bench is not reported. 

THE COURT: These were filed in 

October; not in February. 244-,q 
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MR. HARRIS: Right. The motion to > 
;· .• +· 

•. 
compel .. · was:·.· filed then. The. request for 

~~·. ! 

·'\ 

production was· filed earlier. 

THE COURT: All right. !'. 
I ~ 

. ,· i · .. 

MR. HARRIS: Concerning the one 

reflecting tlrls·documen~numbers one and three, I 

asked for a copy of the settlement agreement 

between Safeco and DMI concerning how they 

resolved the third party claim. It was my 

und·erstanding that there was an agreement • 

• . f 
! 
i . ; . ; 

I think ~learly that that 

may not be relevant at trial, but it certainly 

may lead me to some discoverable evidence. And 

I think I am entitled to it. It's clearly 

relevant. It involves these bonds. It's my 

understanding that when the bonds were entered 

into, there was an agreement with DMI that should 

the bonds be called, that D~fi would pay the money. 

They have a loan that 

was supposedly to offset any money that might 

have to be paid by Safeco. They were to put it 

245 
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in a separate account. I. think it could possibly 

clearly lead to relevant evidence. 

All right. The third 

item that I asked was I asked for. the underwritin~ 

file on the four bonds which.are the subject of 

this· suit. I think that .clearly is relevant to 

this case. The underwriting file,. as I understand 

it, will show the basis on which the bonds were 

executed; what the conditions were; what 

possibly, 'wha.tthe understandings were behind the 

bonds, other than the fact: of:..'the document·. 

And there is some 

argument by Saf·eco that the bond amount per 

section should be broken down as to what went 

for roads; what went for utilities~ what went 

for drainage. 

I think those two are 

clearly relevant, and I think Safeco should be 

required to provide that information. 

Do you want to go to the 

other motion to compel? 
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'· . 
THE COURT: Yes· .. .· · . ..._. I 

.... 
·- ~ f ' 

MR. HARRIS·: The other motion to \ . · '!. · 

compel: We asked for the file· that Donald Arthur 

Reedy mentioned in his deposition on,March 6tn: 

at page 52, which was his file·· on the bond. 
' I ·1 

l '1 

\· , _ .. _. · .. ~· ·· . ··· :: ~ · . ., ..... ::.Now; the :response we 

_j J 
received was -- I· 

THE. COURT: Who is Donald Arthur 

Reedy? 

MR. HARRIS: He is one of .. Safeco's 

employees, an underwriter.~ Let me· see. 

MR. SOKOL: He is not an underwriter; 

he is just a claimsman in the surety department 

of Safeco Insurance Company. 

MR. HARRIS: He's a claimsman. 

THE COURT: You want Mr. Reedy's file? 

MR. HARRIS: Right. 

THE COURT: T~fhy do you want that? 

~m. HARRIS: There again, I think it 

will give us some background into the information 

we need to prove. r·don't know what it will show 

--.. ---
24~ 
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me, but it is a bond dealing with -- I mean·, .it· . 
. ·. \ . 
. \ 

. ! \ 

is a file dealing with the subject matter of· ·, ' 

this suit. 

He was a claims manage~. 

He· came in and made a report to his company. .I 

want to know what repo-rt he made to his company~ 

And also, the files in 

number two, the files of Peter. H. Brown referred 

to on page nine. 
.., .... 

THE COURT: Peter H. who? 

MR. HARRIS: Bro1m. 

THE COURT: Brown? 

MR. HARRIS: He is also an employee 

of Safeco. He was a claims adjustor and is now 

the regional surety claims manager. 

All right. He is apparent: 

the claimsman that investigated the claim that 

we made against Safeco. And he .says on page 9, 

"I believe it was after the files that Mr. 

L'ougherty sent up." 

There, the files we want 

-------------···-----------------------
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are the files that Mr. Dougherty sent to Mr. .. 

Brown in relation to these bonds. And I think 

clearly we should be entitled to look t~rough 

those files. They're relevant -- . 

THE COURT: What category of discovery: 
! do you think they fall into? · I 

' 

MR. HARRIS: I don't understand your 

question, )'our Honor. 

THE·. COURT: Okay. That.' s four. 

What's the fifth one? 

MR. HARRIS: All right. Under three, 

we asked for a copy of their standard subdivision 

bond·. They gave us a list of their bond forms, 

but they did not give us a copy of their 

subdivision bond. 

I think it could be 

relevant. I don't know that it necessarily is, 

but it would show what their standard bond 
. 

provides. · .. And they're making at least some 

defense that the bond was provided by the county 

and they have done everything they were required 

to do. 
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THB COURT: 

bond was different from 

that· got to do with this 

MR. HARRIS: 

be entitled to see it. 

.. 

Well, assuming this 

the usual bond, what's 

case? 

I just think we should. 

I th·ink it could be 

relevant. It may not be,. but I think it's 

21 

'· 
''-

related to subdivision bonds and their requirement 

and. how they operate as to -- see, the county 

wrote and asked them to either pay the money or 

hire a contractor. Now, the· bond in question. 

of these suits, it says the money will be paid •. 

But,. it doesn't say that the other option is a 

right for them to hire a contractor. 

Basically, we gave them 

an option: Did th·ey want to pay us, or did they 

want to hire a contractor to do the work? But, 

that's not in the bond. 

What I think their bond 

would show is that, what is normally in there, is 

that you either pay the money or the surety hires 

a contractor to do the work. 
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So, I think it's relevant: 
I 

to show that the normal practice of what they 
-I 

normally do is that they have the option. So·, 

I think it is relevant. 

Item~·-four is a copy, 

again, of that •. l\'e·'re requesting a. copy, again~ 

of that DMI-Safeco set~l~ment of the third party 

claim. 

It·em five is: We would. 

like· all the files relating to Crows Nest Harbour 

of Stafford County created or maintained by 

Ken Holloway; rtr. ·· Go:s·n.ey.., the regional surety 

underwriter who had a position similar in type 

to the --

THB COURT: Files by Ken Holloway; 

Go-sney? 

MR. HARRIS: ·Gosney, I believe it 

is. 

--Dwayne Stevenson, 

Donald Arthur Ree.dy, Peter H. Brown, Wayne Jensen, 

and Donald Spi-ckard. 

251' 
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THE COURT: · You have already asked:. 

for Reedy and Brown ' s file • 

MR. HARRIS: We're just asking again. 

.THE COURT: Wayne Jensen and who 

else? 

MR. HARRIS: Donald Spickard, 

.s-P-I-C-K-A-R-D. 

r think clearly all of 

these files could have relevant information. 

They could show understandings between the parties 

They could show the basis of their refusal to pay. 

Then again,. it may not show anything, but I 

think we're entitled to clearly review these 

files. 

THE COURT: l'lho are Ken Holloway and 

Gosney? 

MR. HARRIS: I don't know their exact 

title, but they're all, almost every one of these 

people, are attorneys that woTk for Safeco in 

some claims adjustment or regional manner. 

THE COURT: Are they attorneys, or are 

they employees of the company? 
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MR. HARRI.S: They are employees of 

the company, but I believe they· all have legal 

training and legal background. They all -- Itm. 

not sure about· Donald Spicka~d~ but Reedy is;. 

Dougher.ty3.is; Ho~loway is. I believe Gosney: is.; 

24~ 

Brown is; and I think also Dwayne Stevenson. · Y:-·~. 

So, I thin~you get down 

to the question of, first, you. said that there was• 

a refusal on their part to pay. All right. And 

I think reviewing the file will indicate 

possibly what the basis of that refusal was, or 

it may not indicate anything. It .may.indicate 

merely the understandings at the time the bond 

THE COURT: How Qig are these files? 

MR. HARRIS: I have no idea. They 

may not be any bigger than that (indicating). 

They may be that big (indicating). I don't know. 

MR. SOKOL: Mr. Harris, you have 

seen. You know they're bigger than that. 

~~. HARRIS: I don't know, Bill. I 

really don't know. 

253 --



c·· .. 
........ 

• ... r,· 

...-,. 
/ ..... '. 

I I .. '"-
I 

I.­
·. I I I 
·, '<#' i ..._.. 

; , .... \ 

. .' : '; ·~ 

: l'! / 
\..J . 

..-...\ 

. - ' ~ ' I 

._,; .' 
: _, .. 

·,: . 

254 

5 

. . 
• •J 

:I • 

FRANCES K. HALEY a· ASSOCIATES 
C.:>urt Reporters 

c~_,ur:::~-.ouse Builcing 
frede::cksb'..!:-g, Virgt~na 2242 i 

.. -..~~:-,.. -~-.. '_,,.:;"'_~~ ~ome: i86~-ti80 \...,..',.~ .. '-~· - -'-' 

25 

THE COURT: Do you seriously expect 

me to have them photocopy reams of paper and brin~ 

them to you? 

MR. HARRIS: I'd be happy to go look 

at their files, Your·Honor. All I'm trying to 

get is access to review their files. 

THE COURT: All right. Is that 

everything? 

MR. H~~IS: Yes, ·sir, on those 
. .t-

motions • 

THE COURT: All right. Mr. Sokol •. 

MR. SOKOL: If Your Honor please, 

at the outset of this litigation there was a 

request for the production of documents filed 

by the Board of Supervisors; and acting on that 

request as counsel for Safeco, I put together 

every document that I thought was relevant and 

brought those documents to either at my office 

or here at the Courthouse, I can't remember which, 

and laid them all out for ~fr. Harris. And there. 

were hundreds of them, literally hundreds of them, 
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maybe more, I don't know;. too many to count 

individually. But, ~~fr. Harris to ole those and 

copied perhaps. all of them,. I don't know, and 

gave them back to me. 

And at that point, I 

believed and still do that Safeco, acting in goo.d 

faith, gave Mr •. Harris and the .Board of Super-

visors of Stafford County every relevant 

document that it had. 

Now~ he comes 

THE COURT: What was the request 

that you were responding to in furnishing those 

documents? 

MR. SOKOL: I think it was a -- I 

can't recall. It was in the file, Your Honor. 

Just a general request for the production of 

documents which·were relevant to the issues in 

controversy. It was very general, v.ery broad; 

and maybe we could have resisted that kind of 

broad question, but we gave them all that ·we had • 

THE COURT: Did you give him any of 

the documents that he's requesting here? 255 
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MR. SOKOL: Yes·, sir, I did, as paTt· 

of· those files. 

mE COURT: What did you give him? 

MRe SOKOL: Correspondence, documen~s, 

THE COURT: Did you give him the 

underwriting files related to the bond? 

MR. SOKOL: No, we didn't g.i ve him 

the impressions, the opinions, the strategies of 

each of these lawyers and myself that pertained 

to this litigation, no, we did not, Your Honor. 

And I believe that Rule Four protects us with 

respect to those matters. 

That was what was 

withheld: our opinions, our judgments, and our 

strategies, and our reasoning as to why we believe, 

we had good and sufficient d~fenses to the matters 

alleged by the Board of Supervisors. 

He doesn't have those, 

and we're resisting in giving him those. We 

say, simply, that he is not entitled to them. 

THE COURT: Well, let's go dolm the 

list now of what he wants. 



... --... 
; ·• 
\.. .•. ·: 

..... -· 

....... 

...... 
\ 

\ '. 

\ 

-. 
\ 

(\ ·, 

I 

, ........ 
V7 

\-.._ ... - \ 
I .... \ 
: ! I 

! ; : 

' 
'. ~ 

"·..,_,·· 

·-" 
\ 
i 

i I 
~.J 

' ,-

~ 

--'., 

: 
: 

-

•• !~ ... 

. ., 

1 

. 
"% 

·-· 

-5 

,, 

. , •. . · .. 

.. 

--
. ·' ...... 

-

FRANCES K. HALEY 8c ASSOCIATES 
Cc.t.:rt: RI!?Orters 

C0-..:r!:~-:ouse Buti.im2 
~~ei~:-ic!,jburg, 'v'irginia ::.;.c 1 

Otr:c!; 37>5:5S !-tome: 756-~780 

volume two of the Code, 

MR. SOKOL: 

THE COURT: 

Sheriff, bring 

please. 

I have the 

Okay. He wants 

agreement between Safeco and DMI. 

MR. SOKOL: Yes, sir. 

me 

the 

THE COURT: Hav~you given him that?· 

MR. SOKOL: r have· not. 

THE COURT: Wliy not? 

MR • SOKOL: In the first place, r· . .. ~ 

made the judgmen.-; that it'.s not relevant to this 

litigation. Secondly --

THE COURT: Is· relevance required 

for discovery? 

~m. SOKOL: No, it's not. But 

secondly, this had to do with a third party 

motion for judgment that Safeco filed against 

DMI on a document called a Contingent Assignment 

of Interest. Now, that document Mr. Harris has. 

I don't knelt/ that he had it, but we voluntarily 

gave him that document • 

i 

. f 
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But, representatives of 

Safeco and r'epresentatives of D~fi met in 

Alexandria, Virginia, last summer. We negotiated 

a conditional settlement of that third party 

motion for judgment that was dependent on the 

outcome of the principal litigation between the 

Board of Supervisors and Safeco • 

And that's all the 

·document amounts to: how much the consideration 
.·. 

was and what it was contingent upon and what 

would happen in the event that the county prevailec 

to a certain amount of money or in th& event 

that .Safeco prevailed. And that's all it had to 

do. 

And I simply believe that 

the county is not entitled to have that independent 

settlement between Safeco and the third party 

defendant. 

I don '·t know upon· what 

basis the county could find value in it except 

its curiosity and perhaps deriving some judgment 

• I. ·~~ ..... 
--------------------------------------------------·--------
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as to what Safeco believes the settlement value 

of the county's claim, if any, is. \ 

"' 

It doesn't bear on any of 

these issues about why Crows Nest Harbour wasn't . 
. ' 

developed; what the county did or failed to do , 

with respect to that development; what the present; 

posture of Crows Nest Harbour is. None of· ·those 

matters are really germane to· this_.litigation. 

But, most importantly, 

we· just refuse to turn ov~r the underwriting 

files in toto. Why does Mr.. Harr.is have any 

right to know about what I think about the case? 

He doesn' t. Rule Four provides that he doesn't·. 

THE COURT: Well, would yo.ur opinions 

be in the underwriting file? 

MR. SOKOL: I think some of them 

probably would be, yes, sir. 

Subparagraph 3 on page 

659, the Supreme Court Rules, Rule Four, the last 

sentence of 

THE COURT: Wait a minute. You're 

looking at Rule Four what? 
·------------------------------------------------
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MR. SOKOL: I'm looking at Rule 4~1~ 

THE COURT~ Subparagraph three? 

MR. SOKOL: Subparagr~ph (3), the 

last sentence in that paragraph •. 

"In addition to a showing 

of,. by the parties seeking the documents, that 

it wouldn't incur undue hards·hip,"·:rhe provision 

goes on to say that, "the Court .shall protect 

against disclosure of the mental impressions, 

conclusions~ opinions, or .legal theories of an 

a~torney or other representatives of a party 

concerning litigation." 

MR. HARRIS: Your Honor. these 

underwriting files, as I .understand themt are not 

what, would not have or maybe they do, but I'm ... 

surprised that ~·1r·; Sokol said: that· .. They would il.Qt, 

in my opinion, have his legal opinions. They 

would have the opinions of their underwriter. 

The fact that he may be an attorney should not 

prevent me from seeing those underwriting files. 

They're clearly relevant 

. ··~ 
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they may lead to some evidence that may be 
; 

., 

relevant. And if there are legal opinions in 

there, I would suggest to the Court that they 

should not have the protection of a situation 

where Mr. Sokol would be· giving. his opinion. 

That's not what I'm seeking. I'm.seeking to 

see what's in those files one~ the county made 

a. demand or what existed prior to the county's 

making a demand that's in those underwriting : 

files. 

l4R. SOKOL: Your Honor, I don't 

believe that the Supreme·. Court of Virginia ever 

intended that when parties have a dispute and 

the matter comes to litigation that a party can 

come before a Court and obtain an order saying, 

"My adversary must open up all of its files for 

my perusal." I don't believe the scope of 

discovery was ever intended to be that broad. And 

I think it's mind-boggling what this kind of thing 

could augur for the future. It would mean people 
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would keep secret files in their headsi in their 

basements. It would promote all kinds of 

deception. 

THE COURT: r·~m going to require the 

production of the agreement between Safeco and 

DMI, but I· ·.am going to deny all of the other 

documents that were sought. 

~m. HARRIS: Would you note my 
objection, Your Honor? 

THE COURT: Obje~tion is noted. 

MR. SOKOL: And we will voluntarily 

accord with Your Honor's order to produce that 

agreement; .. but .'fOl! the record, let me .note my 

exception. 

THE COURT: All right. 

Now, what else do you 

have, Mr. Harris? 

~m. HARRIS: Mr. Sokol has a 

protective order, I believe, that he wants to 

argue. And I believe we were also supposed to 

have a pretrial conference today. I don't know 

whether it s ~i_ll __ suits__or not. 
262~-~------- * * * 
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·1 brief, Your Honor,and authorities cited. 

2 THE COURT: The roads and the sewers have 

3 never been con~tructed? 

4 MR. SOKOL~ Never begun, never commenced. 

5 THE COURT: Never begun. All right. 

6 MR. SOKOL: Paragraoh number four is 

7 f~ilnre of consideration and we hav'e nothing 

8 included in the trial brief. We do not believe 

9 that's a meritorious defense, Your Honor, and it 

10 was not drafted by us at the outset. 

11 THE COURT: All right. So you won't 

12 pursue that? 

13 No,. sir. 

14 Pnra~raoh five is impossibility of 

15 performance,_discharging the surety. And again, 

16 witho~t going into the facts, that matter is 

17 .covered in the trial brief and authorities given. 

13 THE COURT: What is --you say it's 

19 covered in the trial brief but Nhat is the 

20 imp o s s i b i l i t y ? 

21 t·1 R • S 0 K 0 L : All right. Well, we ~ave to 

~ divide the improvements between water and sewer 

23 lines and road ccnstruction. Uith respect to '.·;~ter 

* * * 
BEVERI.Y H. SHANNON 

CERTir.IEO VERBATIM ~EII'ORTER 

S81 .J JACKSONS OAK COuRT 

SURI<E, VIRGINIA :!'!OIS 

250·7902 
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1 that you've made in your brief? 

2 MR. SOKOL: We submit that they do, 

3 Your Honor. 

THE COURT: .Well, I think it's 

s questionable whether I'm_goi~g to have to 

6 determine the existence of facts in ruli~g on 

7 these issues, because I'm not goi~g to decide 

s whether the facts exist, but whether they are 

9 facts that are properly considered in the case. 

10 And if you contend that the fact is 

11 provable, then my decision is not going to be 

12 whether the fact exists, .but w:hether, ass uminr; it 's 

13 provable as you contend·, it's somethi:t:lg to be 

14 taken up in the case. 

15 So I think it's likely that I won't 

16 need these do cum en t s. But if in readi:t:lg the 

17 briefs I decide I do, I' 11 call for them and hear 

~ you on them. 

19 All right,.gentlemen~ is there a~ything 

~ further that you think we need to take up today on 

21 t h 1 s? 

22 

23 

264 

No , sir. 

MR. WILLIAM HARRIS: Your Honor, ~ would 

~c. v c.n.L.r ,,, :J~"'~""'i"'"fON 
C!!RTtFIEO "ER3ATIM REPOPt".'ER 

5813 JACKSONS OAI( COURr 

l:tURKE. VIHGINIA 220 I:) 
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1 THE COURT: ALL RIGHT .. WELL.,. GENTLEMEN., I 

2 HAVE READ YOUR BRIEFS THOROUGHLY AND GIVEN THE CASE ~.LOT 

3 OF THOUGHT., AND 1 HAVE ACTED ON WHAT HAS BEEN TOLD ME IN THE 

4 BRIEFS AND IN THE ARGUMENTS AS TO THE POSITIONS OF THE 

5 PARTIES AND THEIR APPROACH TO THE CASE. THE CASE IS VERY 

s COMPLEX. THERE ARE A NUMBER OF ISSUES RAISED., AND I HAVE 

7 TRIED TO SYNTHESIZE YOUR BRIEFS AND HAVE WRITTEN A MEMORANDUM .. 

8 

9 

10 

11 YOUR HONOR? 

12 

(WHEREUPON., THE COURT HANDED OUT DOCU~ENTS TO 

SOME. GF THE PARTIES,) 

MR. GOODALL: Is THERE AN EXTRA COPY PERCHANCE 

THE COURT: WELLJ YOU CAN GO IN THE CLERK'S 

13 OFFICE AND MAKE ONE. 

14 

15 

16 

17 

18 

19 

20 

MR. GOODALL: THANK YOU., YoUR HONOR. 

<WHEREUPON., MR. GOODALL LEFT ~HE 

. CONFERENCE ROOM.) 

(WHEREUPON., THERE WAS A PAUSE IN THE 

PROCEEDINGS WHILE THE PARTIES READ THE 

DOCUMENT HANDED THEM BY THE COURT.) 

THE COURT: IF YOU ALL WANT TO THINK ABOUT 

21 THAT FOR A WHILE BEFORE YOU DECIDE WHERE YOU GO FROM HEREJ 

~ YOU CAN; BUT .I DON'T THINK THERE'S ANYTHING LEFT TO BE 

23 DECIDED IN THE CASE I 

24 MR. SOKOL: WE WILL ATTEMPT TO DRAFT AN 

25 ORDER SETTING FORTH THE COURT'S RULING., YOUR HONOR. 
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ARE TOO MANY I I I 

2 THE COURT: No~ NO~ NO. You'RE WRONG ON THAT~ 

3 MR. HARRIS. 

4 MR. W. HARRIS:. WELL~ I'M VERY PLEASED TO HEAR 

5 THAT. 

6 THE COURT: I HAD UNDERSTOOD FROM YOU IN 

7 ARGUMENT AND FROM YOUR BRIEF THAT THESE FACTS WERE NOT IN 

8 ISSUE. Now~ IF I WAS MISTAKEN· IN UNDERSTANDING THAT1 11 M 

9 NOT GOING TO FORECLOSE YOU FROM PROOF. WELL~ LET ME ASK 

10 YOU THIS: IN ARGUMENT~ I THINK -- NOT IN YOUR BRIEF -- BUT 

11 IN ARGUMENT~ YOU TOLD ME AT ONE POINT THAT THE COUNTY JUST 

12 WANTED TO RECOVER THIS MONEY AND THAT IT WOULD PUT IT IN A 

13 SAVINGS ACCOUNT AT INTEREST AGAINST THE DAY WHEN SOMEBODY~ 

14 SOME PARTY AT INTEREST~ MIGHT DECIDE TO COMPLETE THESE 

15 FACILITIES. NOWJ HOW WOULD THAT PURSUE THE PURPOSE FOR WHICH 

16 THE BONDS WERE TENDERED? 

17 MR. W. HARRIS: YOUR HONORJ I THINK YOU ARE 
18 MISUNDERSTANDING EXACTLY WHAT I SAID. IF THAT'S WHAT I 
19 SAIDJ AND I DON'T REMEMBER MAKING THAT EXACT STATEMENT) 1 
20 WILL TELL YOU NOW WHAT I 'MEANT. WHAT 1 MEANT WAS THAT THE 

21 COUNTY WOULD COME UP WITH A PLAN TO DO THE IMPROVEMENTS 

~ BEFORE IT ACTUALLY SPENT THE MONEY. IN OTHER WORDSJ IF WE 

23 GOT THE. MONEY TODAY~ WE WOULDN'T JUST AT RANDOM RUN OUT 

24 ~ND DO IT. WE WOULD TRY _)0 COME UP WITH A PLAN TO BUILD ALL 
25 THE ROADSJ WHICH WOULD MEAN WE WOULD HAVE TO COME UP WITH 
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IHE DIFFERENCE; AND WHAT I WAS TRYING TO INDICATE TO YOU, 

2 AS AN OPTION WE COULD PUT THE MONEY IN AN ACCOUNT THAT EARNED 

3 INTEREST WHILE WE WERE NEGOTIATING ON HOW TO COME UP WITH 

4 THE DIFFERENCE. THAT'S WHAT I INTENDED. 

s THE COURT: WELL~ You~ THIS IS A LITTLE BIT 

6 COLLATERAL WITH THIS CASE~ PERHAPS~ BUT DO YOU THINK THE 

7 COUNTY HAS THE RIGHT OR THAT IT'S A PROPER FUNCTION OF THE 

8 COUNTY TO BE TRYING TO GET THESE ROADS BUILT? 

9 MR. W. HARRIS: Yes~ SIR~ I Do. 
10 THE COURT: CAN THE COUNTY UNDERTAKE THAT 

11 PROJECT ITSELF? 

12 MR. W. HARRIS: I THINK IT CAN UNDERTAKE THE 

13 PROJECT IN THAT THE COUNTY IS THE AGENCY THAT APPROVES AND 

14 CONTROLS THE GROWTH AND DEVELOPMENT OF SUBDIVISIONS~ COMMERCI L~ 

15 ALL OF THAT. Now~ IT'S BY FAR BETTER TO HAVE THE DEVELOPER 

16 COME IN AND DO THE WORK AND THEN DEDICATE THEM TO THE COUNTY~ 

17 WITHOUT A DOUBT. BUT WHEN THEY DON 1 T DO THAT~ WHAT HAVE WE 

18 DONE WHEN WE APPROVE THE SUBDIVISION PLAT AND LET IT GO 

19 TO RECORD? WE TO SOME EXTENT HAVE INDICATED TO THE PUBLIC 

20 THAT THE FACILITIES ARE AVAILABLE AND THAT THEY ARE GOING TO E 

21 PUT IN. NowJ I THINKJ IF rr's NOT ... 

~ THE COURT: You ARE INCURRING THE RESPONSIBILI Y 

23 TO THAT EFFECT? 

24 MR. W. HARRIS: Do I THINK we HAVE A ... 

25 THE COURT: Does THE CouNTY ... 
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MR. W. HARRIS: Yes~ I ... 
2 THE COURT: ... INCUR ANY LIABILITY OR 

3 RESPONSIBILITY TO THAT •.. 

4 MR. W. HARRIS: I THINK WE HAVE RESPONSIBILITY --- ------·----- ·-

5 I DON'T THINK WE NECESSARILY HAVE LIABILITY IF THE IMPROVE-----· -- ·-.. ···-·. ·---------- -----·--·- --···~- --------- ---··--· ... 

6 MENTS DON'T GO IN; BUT WE CERTAINLY HAVE RESPONSIBILITY TO -- ... ·-... - ------
7 DO EVERYTHING IN OUR POWER TO GET THE MONEY AND THEN AWARD'· 

8 THE CONTRACT TO SOME CONTRACTOR TO BUILD THOSE ROADS AND GET 

9 THEM IN AND HAVE THEM TAKEN INTO THE STATE SYSTEM. I. THINK 

10 THAT'S CLEARLY THE PURPOSE FOR HAVING THE BONDS PUT UP~ 

11 WITHOUT A DOUBT I 

12 THE COURT: ALL RIGHT~ NOW. BEFORE YOU 

13 SIT DOWNJ GO THROUGH THIS MEMORANDUM AND TELL ME WHAT 

14 POINTS~ THE PARAGRAPHS ARE NUMBERED~· TELL ME WHAT POINTS YOU 

15 THINK THERE WILL BE PROOF ON. 

16 MR. W. HARRIS: WELLJ ONE HAS BEEN STRICKEN. 

17 WE DON'T HAVE THAT AS A DEFENSE. 
18 THE COURT: ALL RIGHT . 

19 . MR. W. HARRIS: Two HAS BEEN STRICKEN. WE 

20 DON'T HAVE THAT AS A DEFENSE. THREE HAS BEEN STRICKEN AS 

21 A DEFENSE. FOUR HAS BEEN STRICKEN AS A DEFENSE. WE'VE ALL 

~ AGREED THAT SUBROGATION IS NOT A DEFENSE~ AND SO THAT'S GOING 

23 TO BE STRICKEN~ ALSO. SIX IS A DEFENSE ONLY WITH RESPECT 

24 TO ATTORNEYS' FEESJ AS TO THE INTEREST BEING A MATTER THAT 
25 WOULD BE RESERVED FOR TRIAL. 
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BASED ON THE COURT'S RULING~ IF WE CAN PROVE THATJ THEN WE 

2 CAN RECOVER UP TO 1.2 MILLION DOLLARS; AND I THINK THERE 

3 MAY POSSIBLY BE A LITTLE BIT OF EVIDENCE~ BUT I THINK IT'S 

4 ALREADY BEEN ADMITTED BY SAFECO THAT THE COSTS CLEARLY 

5 EXCEED ~HE AMOUNT OF THE BOND. 

6 ALL RIGHTJ THE COURT MAY DESIRE TO HAVE THE 

1 COUNTY PUT ON SOME EVIDENCE AS TO WHETHER IF WE RECOVER THE 

8 FULL AMOUNT OF THE BONDJ THAT WE WILL BE ABLE TO COME UP ----------· ----·------·· -----------·----------
9 WITH A PLAN OR HAVE AT LEAST A BARE SKELETON PLAN OF HOW 

- -· * -------- -- -----·~. --· --·- -· ----------.-----

10 WE INTEND TO RAISE THE DIFFERENCE AND THE COST NEEDED TO --- ·- . -- -·-··-·--·--·--_.. ··-------....--
11 PUT IN THE IMPROVEMENTS; OR PART OF THE IMPROVEMENTS IN THIS 

12 CASEJ BECAUSE I THINK WE ARE ALL HOMED IN THAT WE'RE TRYING 

13 TO GET THE ROADS INJ THAT TO SOME EXTENT WE'VE BEEN ABLE TO 

14 HANDLE THE WATER AND SEWER BY THE REZONING. So I THINK THE 

15 BIG ITEM IS TO GET THE ROADS TO STATE STANDARD AND HAVE THEM 

16 TAKEN INTO THE STATE SYSTEM. So THE COURT MAY DESIRE THAT 

17 WE PRESENT SOME EVIDENCE ON THAT. 

18 SAFECO MAY DESIRE TO PRODUCE EVIDENCE AS TO 

19 WHETHER WE.~AV~ JN FACT NOT .. ~~DE ANY ATTE~PT TO PROVIDE THE 

20 COMPLEMENTARY IMPROVEMENTS OR FACILITIES. I DON'T SEE IT 

21 AS AN ISSUEJ BUT YOU ASKED ME TO ADDRESS THE THINGS THAT I 

~ FELT MAY BE SOME EVIDENCE PRODUCED ON. 

23 THE COURT: WELLJ THE COMPLEMENTARY FACILITIES 

24 WOULD RELATE ONLY TO THE WATER AND SEWERJ WOU~N'T THEY? 

25 MR. W. HARRIS: THAT'S CORRECT. ALL RIGHT, 

* * * 
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1 AFFECTS THEM DEFINITELY FINANCIALLY. 

2 THE COURT: Is THAT A PART THAT IS NOT 

3 COVERED BY THESE BONDS? 

4 MR.· W. HARRIS: THAT'S CORRECT. THAT PART IS 

5 NOT COVERED BY THE ~ONDS. MR. SOKOL HAS ALLUDED TO THE FACT 

a THAT NOTHING HAS OCCURRED SINCE '75. I THINK MR. SOKOL 

7 KNOWS VERY WELL THAT WE HAD NUMEROUS MEETINGS WITH REPRESENTA~ IVES 

a FROM SAFECO AND CORRESPONDENCE WITH THEIR COUNSEL BEFORE 

g HE EVEN BECAME THEIR COUNSEL LOCALLY~. SO THE COUNTY HAS DONE 

10 THINGS; AND IF THE COURT WANTS TO HEAR EVIDENCE ON THATJ WE 

11 WILL PROVIDE ITJ OF COURSE. 

12 MR •. SOKOL ALLUDED TO THE FACT THAT THE PROJECT 

13 HAS BEEN ABANDONED. THE PROJECT CERTAINLY HAS BEEN ABANDONED 

14 BY THE PRINCIPAL. -WHETHER IT HAS BEEN ABANDONED BY THE 

15 COUNTY !.THINK IS AT LEAST A JURY ISSUE; AND I SUBMIT TO 

16 THE COURT THAT IT. CLEARLY HAS NOT BEEN ABANDONED BY THE 

17 COUNTY. WE HAVE DONE EVERYTHING IN OUR POWER; WE'VE MET 

18 WITH D.M.l.; WE'VE MET WITH SAFECO TO TRY TO WORK OUT A 

19 SOLUTION TO THE PROBLEM; AND WE ONLY FILED SUIT IN FRUSTRATIO~ 

20 BECAUSE SAFECO WOULDN'T COME UP WITH ANY PLANJ TO TELL US 

21 WHAT THEY WANTED US TO DO~ ALTHOUGH MR. SOKOL HAS ALLUDEDJ 

~ ON SEVERAL OCCASIONS~ TO THE COURT AND TO ME THAT THEY'VE 

23 ASKED US FOR A PLAN. THEY HAVEN'T REALLY ASKED US FOR A 

24 PLAN. CAN THE COUNTY ASSiGN THE FUNDSJ IS THE QUESTION 

25 THAT YOU ASKED MR. SOKOL AND HE ATTEMPTED TO REPLY TO IT. 
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I THINK THESE BONDS COULD BE ASSIGNED BY THE COUNTY. I 

2 THINK THERE'S LAW IN VIRGINIA FOR THAT POINT. Now~ YOU SEEM 

3 TO BE CONCERNED ABOUT WHETHER THE COUNTY HAS A RIGHT TO BUILD 

4 THE ROADS. I SUBMIT THAT THE COUNTY~ AS FAR AS RECOVERING 

5 THE MONEY~ AND ONCE IT RECOVERS THE MONEY~ IT HAS A DUTY TO 

6 SPEND THAT MONEY IN THE SUBDIVISION; AND BECAUSE THE AUTHORIT 

7 ENABLING LEGISLATION GIVES THE POWER TO REQUIRE THE BONDS~ 

a CERT-AINLY THE COUNTY HAS THE RIGHT TO EXPEND THOSE BONDS AND 

9 H I.RE A CONTRACTOR TO GO IN AND BUILD. THE ROADS. BUT IT DOES 

10 NOT HAVE THE RIGHT TO USE THE GENERAL FUNDS OF THE COUNTY TO 

11 DO THAT. IT HAS THAT RIGHT ONLY IF IT RECOVERS THE MONEY 

12 UNDER THE BONDS , 

13 IS IT. A WISE EXPENDITURE TO USE GENERAL FUNDS 

14 TO FINANCE THE COMPLETION OF THESE ROADS AND OTHER IMPROVEMEN S 

15 BEFORE THE COUNTY SUES ON THE BONDS? IT'S CLEARLY NOT A 

16 WISE EXPENDITURE. WHAT IF THE COUNTY EXPENDS THE 1.2 MILLION 

17 DOLLARS AND NEVER R,ECOVERED FROM SAFECO? AND IF I I I .. 
18 THE COURT: WELL~ LET ME INTERRUPT YOU. Do I 

19 UNDERSTAND YOU TO SAY THAT THE COUNTY CAN BE INDEMNIFIED FOR -· 
20 A PROSPECTIVE LOSS? IT NEED NOT HAVE SUFFERED THE LOSS? 

21 MR. W. HARRIS: IF YOU WANT TO CHARACTERIZE 

22 IT THAT WAY; YESJ YOUR HONORJ THAT'S CORRECT. 

23 THE COURT: AND THAT THE PROSPECTIVE LOSS 

24 CAN BE CONSTITUTED BY THE COUNTY'S RECEIVING THE FUND AND 

25 BEING SUBJECT TO. I I 
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MR. w. HARRIS: BEING REQUIRED TO. I I 

THE COURT: •.• MANDAMUS TO EXPEND IT. 

3 THAT WHAT YOU'RE SAYING? 

4 MR. W. HARRIS: CORRECT. 
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Is 

5 THE COURT: WELL~ SUPPOSE THAT DONE~ IT TURNS 

6 OUT THAT THE FUND IS INADEQUATE TO ACCOMPLISH ANYTHING 

7 SIGNIFICANT FOR COMPLETING THE PROJECT~ AND THE COUNTY CAN'T 

a SECURE COOPERATION FROM ANYBODY ELSE TO COMPLETE THE PROJECT. 

g WHAT HAPPENS THEN? 

10 f~R I w I HARRIS: THEN I THINK YOU WOULD SEE A 

11 POLITICAL REACTION FROM THE PROPERTY OWNERS IN THERE IN SOME 

12 MANNER~ AND THE LOCAL GOVERNING BODY WOULD ADDRESS IT IN SOME 

13 FORM, I· THINK WHAT THEY WOULD MOST LIKELY DO IS PROBABLY 

14 CREATE SOME SANITARY DISTRICT AND ASSESS THE LOT OWNERS IN 

15 THAT AREA FOR THOSE IMPROVEMENTS~ AND WORK IT AND HAVE IT 

16 SORT OF WORK ITSELF OUT OF THE PROBLEM; BUT I DON'T THINK THA~ 

11 IS REALLY THE CASE IN THIS SITUAT-ION. I THINK IT WOULD BE 

18 THE CASE IF WE HAD ABSOLUTELY TO GO TO CENTRAL WATER AND 

19 SEWER~ BUT I DON'T THINK WE DO AT THIS POINT; AND I THINK~ 

20 IF D:M.I. WERE TO SELL THE REMAINING PROPERTY OUT THERE~ AND 

21 THEN THEYJ AS THE DEVELOPER THEY SELL IT TOJ OR I~ THEY ARE 

22 THE DEVELOPERJ THERE IS A POSSIBILITY THAT THE WATER AND 

23 SEWER COULD BECOME AVAILABLE~ BUT IN THESE FIRST FOUR SECTION~J 

24 BY REZONING THE PROPERTYJ IN MOST CASES I AM OF THE OPINION 

25 THAT YOU WOULD HAVE WELL AND SEPTICJ WHICH SOLVES A MAJOR --
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1 SOLVES HALF THE COST OF THE ESTIMATED COST OF THE ENTI_RE 

2 PROJECT. ·THEN. WITH THE ROADS., IF SAFECO WOULD PAY US THE 

3 1.2 PLUS THE INTEREST DUE., I FEEL ALMOST CERTAIN THAT WE 
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4 COULD WORK w·I TH THE REMAINING PROPERTY OWNERS AND D. M. I . AND 

5 GET THOSE ROADS IN. 
6 MR .. SOKOL REPRESENTED THAT I ASKED THE COURT 

7 TO SET CERTAIN CONDITIONS. I DID NOT ASK THE COURT TO SET 

a CERTAIN CONDITIONS. I SAID IF THE COURT FELT IT NEEDED TO 

9 SET THOSE CONDITIONS., IT COULD PLACE CONDITIONS ON THE 

10 JUDGMENT. I MUC~ PREFER THAT THE COURT NOT SET ANY CONDITION!) 

11 ON THE. COUNTY'S RECOVERING THE MONEY., AND IF SOMEBODY IS 

12 DISSATISFIED WITH THE COUNTY'S HANDLING OF THE MONEY ... THEY 

13 CAN FILE THAT MANDAMUS ACTION., I AM SURE., WITHOUT QUESTION. 

14 iHE LAW IS CLEAR. THE COUNTY HAS A DUTY TO EXPEND THAT MONEY 

15 IN THAT SUBDIVISION. IF SOME PROPERTY OWNER FEELS THAT WE 

16 ARE NOT· EXPENDING IT., WE'RE SITTING ON OUR HANDS., HE CAN 
17 CERTAINLY COME TO THIS COURT AND SAY., THE COUNTY HAS A DUTY. 
18 THE COURT COULD ORDER US TO EXPEND THE MONEY. IT COULD NOT 
19 SAY EXACTLY HOW WE SPENT THE MONEY., IN MY pPINION., UNLESS 
20 

21 

' 

IT WAS SHOWN IT WAS GROSSLY INADEQUATE OR A RIDICULOUS CLAIM. 

IN OTHER WORDS., FOR EXAMPLE ... IF THE COUNTY DECIDED ... WELL., 

~ WE'RE JUST GOING· TO PUT IN THE WATER AND SEWER LINES AND 

23 WE'RE NOT GOING TO TOUCH THE ROADS. I THINK CLEARLY IN 

24 THAT SITUATION THE COURT COULD PREVENT US FROM ·SPENDING 
25 THE MONEY ON THE WATER AND SEWER LINES. THE MOST APPROPRIATE 
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1 EXPENDITURE WOULD BE ON THE ROADS. 

2 THE COURT: WELLJ SUPPOSE YOU COULD -- AGAINJ 

3 COMING BACK TO THE PROPOSITION THAT YOU CAN'T GET ANY 
4 ADDITIONAL MONEY FROM ANYBODY ELSE. SUPPOSE THE MILLION-TWO 

5 WOULD ONLY PUT IN A .ROAD TO SOME OF THE LOTS AND LEAVE THE 
6 OTHER LOTS WITHOUT ROADS. COULD THE COURT ORDER THE COUNTY 

. 
7 TO USE THE MONEY TO BENEFIT SOME OF THE LOT~OWNERS AND TO 

a LEAVE THE OTHERS HIGH AND'DRY? 
9 MR. W. HARRIS: l.THINK 'THE COURT COULD., AND 

10 I WOULD SUBMIT TO THE COURT THAT IF YOU COULDN'T BUILD ALL THt 

11 ROADSJ TO THE EXTENT THAT YOU WERE ABLE TO BUILD·THE ROADS., 

12 THOSE OTHER LOTS COULD BENEFITJ BECAUSE THEY WOULD HAVE LESS 

13 UNIMPROVED ROADS TO HAVE TO CROSS., OR UNIMPROVED LAND TO .CROS~ J 

14 TO THEIR LOTJ AND 1 .SUBMIT THAT EVEN THE 1.2~ PLUS THE INTERE.T,~ 

15 WOULD BUILD MUCH MORE THAN HALF OF THE' ROADS IN THE~E., ANI;) 
. . . . 

16 I THINK CLEARLY THAT EVEN IF ALL THE ROADS COULD NOT BE BUILT 
17 THAT ALL OF THE PROPERTY OWNERS WOULD BENEFIT.~ MAYBE NOT TO 
18 THE SAME EXTENT. 
19 THE COURT: GENTLE~EN.~· I DO NOT.HAVE BEFORE 
20 ME AND DID NOT HAVE BEFORE ME AT THE TIME THE BRIEFS WERE 
21 SUBMITTED AND THE MEMORANDUM WAS PREPARED A MOTION FOR SUMMAR'~ 

22 JUDGMENT. IT IS CORRECT THAT THESE MATTERS WERE SUBMITTED TO 
23 THE COURT FOR PRETRIAL RULINGS AS TO ISSUEf ; AND I THINK I 
24 MISCONSTRUED SQ"t1E THINGS THAT WERE TOLD ME BY COUNSEL.~ AND I 
25 .... 

CONSTRUED AS ACKNOWLEDGEMENTS OF FACTS WHAT WERE INTENDED 
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1 ONLY AS SUPPOSITIONS TO ILLUMINATE THE DECISION ON THE ISSUES; 

2 AND J MISUNDERSTOOD IN THAT RESPECT. SO I'M NOT GOING TO HOL 

. 3 EITHER SIDE TO ANY OF THOSE STATEMENTS OF SUPPOSITIONS~ AND 

4 WILL GIVE A TRIAL ON THE ISSUES OF FACT IN THE CASE~ AND 

5 WILL CONSIDER THE MEMORANDUM NOT AS DECISIVE IN THE CASE 

6 BUT SIMPLY AS REFINING SOME OF THE ISSUESJ AND I THINK THAT 

7 PARAGRAPHS 1 THROUGH 11 OF THE MEMORANDUM ARE SIMPLY DISPOSIT VE 

8 0~ ISSUES ~ AND A PRETRIAL ORDER SHOULD BE DRAWN SETTING 

9 FORTH THOSE DECISIONS. 

10 MR. W. HARRIS: YOUR HONOR~ I'VE PREPARED ONE. 

11 I BELIEVE IT'S IN THE COURT FILE. 

12 THE COURT: ALL RIGHT. WELLJ LET ME FINISH 

13 FIRST. 

14 PARAGRAPH 12 OF THE MEMORANDUM WILL BE INCOR-

15 ?ORATED INTO THE PRETRIAL ORDER ONLY AS SETTING FORTH ISSUES 

16 TO BE DECIDED IN THE TRIAL; AND NOT AS SETTING FORTH ANY 

17 FACTUAL'DETERMINATIONS; AND I THINK IT WOULD BE CORRECT TO 
18 SUMMARIZE THAT BY SAYING THAT 1 HAVE FOUND THAT THE MERE . 
19 INADEQUACY OF THE BONDS TO COMPLETE THE PROJECT DOES NOT OF 

20 ITSELF CONSTITUTE A DEFENSE OF IMPOSSIBILITY. HOWEYERJ ·1 

21 AM HOLDING THAT THE BONDS ARE INDEMNIFYING IN NATURE AND 

22 THAT IT WILL BE NECESSARY FOR THE COUNTY) IN ORDER TO 

23 PREVAIL) TO SHOW THAT IT HAS INCURRED A LOSS .. NOWJ I THINK 

24 PERHAPS SOME FURTHER RESEARCH BY COUNSEL AS TO WHAT IS MEANT 
25 BY LOSS IN THAT SENSE WOULD BE IN ORDER) BECAUSE THAT WAS NOT 
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1 ADDRESSED IN THE BRIEFS;- THAT IS~ WHETHER THE LOSS MUST OR 

2 MAY BE PROSPECTIVE~ AND PERHAPS THE PECULIAR NATURE OF THE 

3 COUNTY WILL HAVE A BEARING ON THAT. I THINK THE.QUESTION dt) 
-

4 OF ABANDONMENT WILL ALSO BE IN ISSUE IN THE CPrSE. I DON'T 
~ 

5 KNOW WHETHER YOU GENTLEMEN THINK THERE WILL BE AN ISSUE IN 

6 THE CASE AS TO WHETHER SAFECO WOULD HAVE ANY RIGHT TO SEE 

1 THE PROJECT ACCOMPLISHED UPON PAYING ITS MONEY~ IF IT PAYS 

8 ITS MONEY. Now., I HAVE HELD THAT THE AMOUNT OF THE BONO IS 
4 

9 UNITARY AND NOT SEVERABLE~ A PENAL SUM., AND I SUPPOSE IT 

10 WILL NECESSARILY FOLLOW THAT IF SAFECO IS HELD FOR THE FULL 

11 AMOUNT OF THE BONDS FOR ROAD WORK., IT WOULD NOT HAVE THE 

12 RIGHT TO INSIST THAT THE WATER AND SEWER ALSO BE PUT IN., 

13 BUT THAT'S AN ISSUE THAT YOU MIGHT THI-NK WOULD BE PROPER 

14 TO BE RAISED, PURSUING THAT A LITTLE BIT FURTHER~ IF .SAFECO -= -
15 IS TO BE HELD LIABLE UNDER). ITS BONDS FOR THE ROADS., DOES IT 

-
16 HAVE THE RIGHT TO INSIST THAT THE ROAD PROJECT BE COMPLETED? ·-
17 AND I AM THINKING .THERE ABOUT SAFECO' S RIGHTS OF INDEMNITY., 

18 IF ANY., AGAINST THE PRINCIPAL. 

19 So FAR IN THE CASE THERE HAS BEEN NO QUESTION ... 

20 RAISED AS TO THIRD-PARTY BENEFICIARIES. THERE ARE NO THIRD 

21 PARTIES IN THE SUIT., BUT THE THOUGHT COMES TO MY MIND WHETHER 

22 ENGAGEMENTS BY THIRD PARTIES COULD SUPPORT A CLAIM BY THE 

23 COUNTY UNDER THE BONDS. IN OTHER WORDS~ WOULD ENGAGEMENTS BY 

24 I~TERESTED THIRD P~S CObJ.Sl..!!UTE A LOSS BY ]J:iE... CGU~ITY WI:UCH 
-

25 COULD BE I NDEMN I FI ED UNDER THESE BONDS? 
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THE COURT (CONTINUED): I THINK THAT WILL 

2 BRING THE ISSUES FOR TRIAL DOWN TO THE QUEST-IONS OF ABANDON-

3 MENT BY THE COUNTY OR BY OTHER PARTIES AND INTERESTS~ AND THE 
4 QUESTION OF WHETHER AN INDEMNIFIABLE LOSS IS SHOWN; AND I'LL 

5 HEAR EVIDENCE ON THOSE ISSUES AT TRIAL. 

6 MR. SOKOL: As WELL AS THE DEFENSE OF FRUSTRA- ij 

7 TION OF PURPOSE~ I THINK~ YOU SAID WOULD BE SUSTAINED. ·I 

8 THINK THAT'S IN THEREi 

9 THE COURT: Yes~ THE DEFENSE OF FRUSTRATION -----··· 
10 OF PURPOSE~ YES~ I'LL HEAR EVIDENCE ON THAT. 1 THINK THAT . . -.__,_,-----. .... 

11 TIES IN VERY_CLOSELY WITH ABANDONMENTJ MR. SOKOL. ---- --- ·- ··-·· .. -···-- .. - -- - - . .. .. . - .•. 

. 12 MR. W~ HARRIS: YOUR HONORJ ALONG THE LINE 

13 WITH THE FRUSTRATION OF PURPOSEJ WOULD YOU EITHER DO ONE 

14 OF TWO THINGS: PERMIT ME .. TO HAVE ADDITIONAL DISCOVERY 

15 ALONG THAT LINE TO HAVE SAFECO IDENTIFY THE EXACT FRUSTRATION 

16 THAT WE'RE TALKING ABOUT IN SOME GREAT DETAIL; OR WOULD THE 

17 COURT ORDER THAT HE PROVIDE US WITH THIS INFORMATIONJ EITHER 
18 WAY? IN OTHER WORDSJ I DRAFT THEMJ OR I SUBMIT AN ORDER 

19 TO YOU SAYING THESE ARE THE THINGS THAT 1 THINK WOULD HELP 

20 THE COURT I I • 

21 THE COURT: You MEANJ HAVE HIM IDENTIFY TO 

22 YOU THE WAY IN WHICH THE PURPOSE IS FRUSTRATED? 

23 MR. W. HARRIS: THAT's RIGHT. 

24 THE COURT: I'LL DO THISJ MR. HARRIS: I'LL 

2S REQUIRE MR. SOKOL TO FILE A BILL OF PARTICULARS SETTING FORTH 
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PARTICULARLY HOW HE CONTENDS THE PURPOSE WAS FRUSTRATED. I'M 

2 NOT GOING TO REQUIRE ANY MORE PRODUCTION OF DOCUMENTS OR 

3 THE ANSWERING OF INTERROGATORIES. HOW SOON CAN YOU DO THAT~ 
4 MR. SOKOL? 

5 

6 

MR. SOKOL: TWENTY-ONE DAYS, 

THE COURT: ALL RIGHT. 

7 MR. SOKOL: IF YOUR HONOR PLEASE~ MAY I ASK 

8 FOR SOME CLARIFICATION UNDER PARAGRAPH 10 OF YOUR MEMORANDUM 

9 IN YOUR STATEMENT TODAY? I WOULD SUSPECT IN THE USUAL 

10 DISPUTE ON A BOND WHERE THE COUNTY MAY BE SEEKING TO MAKE 

11 THE BOND SEVERABLEJ IN THAT THEY WOULD WISH TO COLLECT FOR 

12 ROAD CONSTRUCTION WHEN THEY KNEW THAT THEY HAD NO FEASIBLE 

13 MEANS FOR THE INSTALLATION OF WATER AND SEWAGE LINES~ AND 

14 THEREFORE THEY WOULD BE TRYING TO SUSTAIN THAT PART OF THE 

15 BONDS. THEY HAVEN'T DONE THAT IN THIS CASE; THEY'VE ASKED 

16 THAT THE BONDS BE DEEMED TO BE UNITARY SO THAT THE FULL AMOUN. 
17 MIGHT BE COLLECTABLE IF THEY CAN MAKE THEIR CASE. BUT I 
18 UNDERSTAND THE LAW TO BE~ AND I'M ASKING FOR SOME CLARIFICATICN 
19 NOWJ THAT IF THEY WANT TO PROCEED ON THE BASIS THAT THE BONDS 

20 ARE UNITARY) THAT THE SECOND SENTENCE IN YOUR HONOR'S 

21 MEMORANDUM OF PARAGRAPH 10 IS WHAT THEY MEAN AND WHAT THE 

~ COURT MEANSJ TO WIT: SAFECO IS LIABLE TO THE FULL EXTENT 

23 OF EACH BOND UNTIL ALL -- THE WORD ALL -~ THE PROJECTS 

24 THEREIN GUARANTEED ARE FULLY COMPLETED. NOWJ 1 ALL'MEANS 
25 ROADSJ WATER AND SEWAGE LINES. Do I UNDERSTAND THAT 
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1 CORRECTLY~ YOUR HONOR? THAT THE COUNTY MUST COME FORWARD TO 

2 SHOW HOW THEY MUST BE INDEMNIFIED FOR THE INSTALLATION OF 

3 WATER AND SEWER LINES AND THE CONSTRUCTION OF ROADS COMPRISINC 

4 ALL. 

5 THE COURT: ALL RIGHT~ WELLJ I WILL ANSWER 

6 YOUR QUESTION. THE HOLDING IN PARAGRAPH 10 IS THAT IF WE WERE 

7 HERE TODAYJ WITH THE WATER AND SEWER COMPLETELY IN AND 

8 THREE-QUARTERS OF THE ROADS ALREADY BUILT~ WITHOUT SAFECO'S 

9 LAYING OUT A NICKEL~ BUT THAT IT WAS GOING TO TAKE A MILLION-

10 TWO TO COMPLETE THE ROADS~ THEN PARAGRAPH 10 SAYS SAFECO 

11 WOULD HAVE TO PUT UP THE MILLION-TWO TO COMPLETE THE ROADS. 

12 IN OTHER WORDS~ ITS LIABILITY ON THE BONDS CONTINUES UNTIL 

13 EITHER THE BONDS HAVE BEEN EXHAUSTED OR THE PROJECT SECUR£D. 

14 BY THE BONDS IS FULLY COMPLETED. Now~ WHAT 1 WAS JUST 
1-

15 SPECULATING ON A FEW MINUTES AGO WAS THE CONVERSE OF THAT~ 

16 AND IT WAS SPECULATION. I DON'T KNow· THE ANSWER TO THIS: 

17 WHETHER SAFECO HAS THE RIGHT TO DEMAND ANY DEGREE OF ACCOMPLI~H-

18 MENT~ EXTENT OF ACCOMPLISHMENT~ AS A CONDITION OF ITS 

19 L I AB I L I TY I 

20 MR. SOKOL: ACCOMPLISHMENT INCLUDING THE 

21 INSTALLATION OF WATER AND SEWER. 

22 THE COURT: IN OTHER WORDs~ IF THE MILLION-

23 TWO WILL ONLY BUILD THE FIRST FIFTY FEET OF ROADS) DOES 

24 S8E~CO HAVE TO COME IN AND BUILD THE FIRST FIFTY FEET OF 

25 ROADS) AND NOBODY ELSE EVER DOES ANYTHING? THAT'S THE QUESTIO~ -

* * * 
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FRANCES K. HALEY & .~SSOCIATES 
Co~rt Re~orte:-s 

C.Jt:rt!"louse Bun2ing 
F:-ecierickst-'.!rg. \'~r~1nia 2:1-c 1 

Cifice: 3 i :--525S ~orne: i86-4 iBO 

* * * 
Second of all, I do 

have another matter, 1~ I could be just a minute. 

In our request· for admissions, we asked in four 

different paragraphs, for example, in paragraph 

seventy-seven. We got the responsea to these 

on Tuesday, late Tuesday afternoon, plus. the 

notice for this particular hearing, but it says, 

tor example, there are no known plans to construct 

& sewage treatment facility through a selection 

system or a water distribution system or water 

and sewer lines at any of the other subsequent 
-------~ ----------

development property·. 

We have three questions 

. ' .:.-: which basically asks the same type ot question' 

:.3 Whether thera.· are1·lmo~ 1 plans.JtO(·construct these 

particular amenities. 

In response to those· 

~equests·;: the:- County has stated as follows. With 

r~spect to the request seventy-seven, the County 

is without knowledge as to what Safe eo means 

by "plans." Engineering plans, financial plans 

. 281
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or an intention to construct and, therefore, 

denies the same. 

Please note that the 

order entered in this case says that the parties, 

otherwise, respond to all requests made in a 

responsive and good~taith manner and in accordance 

with Rule 4: l, that· says, n~ any event any requests 

contains a factual inaccuracy and/or om&sion 

the party upon whom the request is made shal~ 

state specifically· why such request contains 

an inaccuracy and/or omission and shall also 

state the true fact. or facts that has been omittedo 

We are talking· about· 

good faith in this particular situation to 

questions which are very important to this ease • 

The use of the word "plan" comes directly off 

the stipulations., which were prepared while Hr. 

Barris was sitting right across the desk, and 

the use of the word "plan" a.t that time was not 

objectionable. 

I have a copy ot a 
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20. 

transcript here of & hearing on April 17 of this 

year. Mr. Barris· used the word "plan" a.t least 

a dozen times. I will give you a couple notations • 

Pirst of all, on page 

seven, it says: "The plan that the County had 

and the plan that. comes into Court is something 

that the County was very concerned with and when 

it first addressed the question to me, I was 

thinking of a plan in the sense of a plan to 

build the road. I think what the Court was concerned 

with was the plan to complete the project. All 

right, the plan to complete the project is that 

you. rezone the property," et cetera. 

There are other references. 

For example, on page nine, he says: " • • • we 

have bad negotiations with DMI attempting to 

work out the plan . as.:~.l see 1 t that the Court 

wants, and the plan, as I see it, is a plan to 

provide the water and sewer." 

On page twenty-three, 

there is another reference where the Court uses 

the expression "plan." 

·------------ - --------·--·-·------· --· 
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Now, a plan incorporates 

setting forth a plan whereby monies will be ob-

tained. for a central water and sewer system, 

wbich will apply to this particular project. 

I think the language is· clear enough, and has 

been clear enough during the entire course of 

this litigation,. if there is any type_·of· plan, 

of course, Mr. Barris feels does not fall under 

that language, he is under a duty to qua11fy. 

Therefore, I would suggest 

to the Court that the Court order him to respond 

. to these requests· in a responsible manner. 

· TBE COURT: Wh·ich ones, number seventy-
I 

seven? 

HR. PUGH: Seventy-seven, seventy-

eight, ninety, and ninety-eight. 

MR. BARRIS: May I respond? 

MR. PUGH: That is all I have. 

MR. HARRIS: First, I would object 

to even the Court considering this matter at 

this time. I was given absolutely no notice 
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of. this. I have talked to Mr. Pugh yesterday, 

the day before -- correction, not yesterday, 

but J'rid&JE!i I talked with him this morning, 

and he didn't even mention it to me. 

With respect to whether 

it is proper notice to have it served on Hr • 

Sokol, there is a. code· section in the Code of· 

Virginia that says --

THE COURT: (Interjecting) What is 

that section? 

MR. HARRIS: I would have to look it 

up for the Court. I don•t remember the section, 

but I will provide it to the Court, and it says 

that the plaintiff may -- well, & party may summon 

the other other party's officers, et cetera, 

by serving notice or having the subpoenaes served 

on counsel, and unless the attorney objects within 

a certain time frame, he has to produce. That 

may not be an exact wording. I haven't read 

it recently, and I will be glad to provide it 

to the Court, but I would object at this late 

.. 285 
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date. That subpoena has been out sometime, and 

I am sure that Ur. Sokol has known that I have 

subpoenaed these people through htm for sometime 

now. If he had wanted to raise it earlier. I 

would have waived the objection, but it is my 

position that it is too late to address it • 

They are employees of 
. . 

the defendant, and we are entitled to have· them 

present. 

With respect to the 

request for admissions 

THE COURT: (Interjecting) Are you 

prepared to pay the costs of bringing them· here 

from Seattle? 

MR. HARRIS: I! necessary. If the 

Court finds that we should pay, we will pay. 

With respect to the 

request for admissions, I know what I mean when 

I said plans, but I am not sure I know what Safeco 

meant when they said plans. Plans can mean many 

different things. and I feel certain that plans 
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is going to be one of the issues in the case, 

and I am not required, to admit an ult~ate issue 

in the case. I don•~ know whether it is going 

to be, but when he says 11plans;", it can be 

financial plan. It can be an engineering plan. 

It can be plans to sell the project·• .. How do 

we get it across? 

·TBB COURT:· A plan to sell what project? 

HR. BARRIS:· Well, to get the project 

built in the sense of how do you get ~esollled~: 

all of these many issues and come up with an 

overall, long-term. approach to all the problems 

that would r·esult from this. Some of those 

plans would not even be --

'1'BE COURT: (Interjecting) Mr. Harris, 

when you were here before, you were told that 

you were to make good-faith answers to those 

interrogatories. If you don't -- you say you 

haven•t had notice of this issue today, so I 

won't decide it, but if it comes up and you have 

not made a proper response, you can stand to 
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have the issues decided against you on that 

basis • 

MR. HABRIS: I feel that I have made 

& good-faith response. 

TBE COURT: Well, you had better be 

sure you have. 

Jm.· PUGH: Your Honor, just one comment. 

There have been depositions taken on. both Mr. 

Jensen and Mr. Holliday in this case, and·, of 

course, subject to the normal rules of depositions,. 

there is also a rule for the depositions of 

witnesses beyond a hundred miles or outside of 

the Commonwealth, and they can be introduced 

into evidence, subject to our objections as to 

relevancy and hearsay. They are in the Court 

file. Thank you. 

TBE COURT: I will let you know what 

order I will enter, gentlemen. 

MR. HARRIS: Thank you. I have another 

matter if you want to take it at this time? 

TBE COURT: All right. 
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MR. PUGH: Your Honor, can Hr. Sokol 

stand by the nonproduction of Hr. Jensen and 

Mr. Holliday? 

TBE COURT: There is no. way that I 

can tell you that. You say there are· deposi~ions 

which are sufficient. I don't know whether they 

are sufficient or· not. I certainly can't read 

them now. Mr. Harris says there is a code section 

which authorizes this method of summons. I will 

have to look that up later. 

It is just like his· 

answer to interrogatories. Counsel can take 

a position, but if counsel takes a position, 

he is going to have to stand or fall on it in 

the trial, and the trial is Thursday. 

MR. PUGH: Thank you. 

-~-~~~-~-----~-~----~~--~~-~-----

BEARING CONCLUDED AT 11:00 a.m. 
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intend to call them. 

2 THE COURT: Why do you have them here then? 

MR. WJ:LLIAM HARRIS: Because I may need them 

~ in rebuttal and I don't know how the case is going to 

5 progress but I do not really intend to call them, but 

6 I don't know how the case is going to progress. 

1 TEE COURT: I'm going to sustain the objection 

8 to these gentlemen being called as witnesses. However, 

9 if you want to, if you decide to call them in rebuttal, 

10 you c an tender them and I will hear what Mr. Sokol says 

11 and I'll review the circumstances which underlie that 

12 effort on your part and we'll rule then. But they cannot 

13 be called in your case in chief. 

14 MR. WILLIAM HARRIS: I don't intend to, Your 

15 Honor. 

16 ~fR. SOKOL: May I also get a ruling that in 

17 his opening statement l4r. Harris will not make references 

18 to-·what D.M.I. will do? 

19 

20 Your Honor . 

21 

22 proceed. 

23 

MR. WILLI&~ HARRIS: I have no problem with that, 

THE COURT: Now, gentlemen, are you ready to 

MR. SOKOL: Yes, sir. 

3EVERLY H. SHANNON 
CSHTIFIEO VERBATIM ~EPO~ER 

5813 ..:ACKSONS OAI< C~URT 

SUAKE. VIRGINIA 22015 

250·7902 
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1 MR. WILLIAM HARRIS: Your Honor, it would 

2 seem it would speed things up if at this point in time 

3 we do what we discussed in Chambers just before trial 

-&. and that is 

5 THE COURT: Put the stipulated documents in, 

6 all right. 

MR. SOKOL: Your Honor, this is a Jury 

8 Instruction. 

9 MR. WILLIAM HARRIS: Let me explain what it is, 

10 Your Honor. It is the compiling of the facts that 

11 Safeco has admitted either in their Answers, in Requests 

12 for Admissions, and we would ask the Court to read to the 

13 jury the uncontroverted facts rather than us having to 

14 go through and put on a whole lot of evidence as to what 

15 the facts are. These facts are admitted and we would 

16 like -- we feel the best way would be to simply have 

17 the Court tell the jury what is not controverted, 

18 undisputed, sort of a stipulation. 

19 He's admitted these facts, they are admissible 

20 as pleadings and it just seems it would greatly spe·ed up 

21 the trial. 

22 MR. JOHN n.ARRIS : By way of example, in the 

23 Motion for Judgment we have Paragraphs One an~ Two, we have 

6EVERLY~.SHANNON 
CI!RTIFIEC VERBATIM PePORTgR 

!8 13 JACKSONS OAK COURT 
aURI<E. VIRGINIA 220 I 5 

250·7~02 
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in the Answer andGrounds of Defense we admit One and Two. 

2 The same is true as to Three and Four. 

3 Now, what I've done, I've gone 'through and 

4 I have excised the portions which are not admitted to 

5 each and every plea. By way of example --

6 THE COURT: I'm not going to read the Motion 

1 for Judgment • 

8 MR. JOHN HARRIS: ~To, sir, I'm not asking you 

9 to read the Motion for Judgment but the facts that are 

10 admitted are judicial.admissions. 

11 THE COURT: The way to do that is to prepare 

12 a stipulation and counsel for both sides sign 

13 MR. JOHN HARRIS: That is effectively what 

14 this is. This is something that is already agreed by 

15 virtue of the pleadings. It is a judicial admission, 

16 something from which he cannot now retract. 

11 There are ~ertain which are not judicial admissions 

18 but which are·evidentiary admissions which are statements 

19 that Safeco has made and those as evidentiary admissions 

20 are still entitled to come in. The question then gets 

21 to be how would Your Eonor like for us to put them in. 

22 Would you like for us to put them in as evidentiary 

23 admissions where it is a written document and it is an 

BEVERLY H. SHANNON 
CZrn'IFIEC VERSATIM I:IEPORTER 

5813 .;ACKSONS.OAK COURT 
6URI<E. VIRGiNIA .22015 
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admitted fact and do we put in the document or does Your 

2 Honor read from a prepared list or how would you prefer 

3 that we do that? 

4 MR. SOKOL: May I make a s~ggestion, Judge. 

5 I have no objection to stipulating facts so long as I have 

6 an opportunity to review them. I've been handed for the 

1 first time and maybe at lunch I can look this over with 

8 my client and with Mr. Pugh and. see what's in it and 

9 whether it's complete and whether it's accurate but I 

10 don't want to stand here in front of Your Eonor and read 

11 these seven pages now for the first time~· I have. looked 

12 at -- Mr. Pugh has looked at and I thought the purpose of 

13 putting this table out now was to vouch for the 

14 authenticity of these documents that we've all had for 

15 years. 

16 THE COURT: Gentlemen, ~et's go on and do one 

17 thing at a time and get it done here in the course of the 

18 trial and if you have a stipulation that·you want, that 

19 should have been prepared days or weeks ago not here in 

.20 the middle of the trial. 

21 

22 stipulation. 

23 

~1R. JOh""N HA-~IS: Your Honor, it·· s not a 

THE CCU2T: I'm not going to give a Jury 

BEVERLY H. SHANNON 
CERT1FIED VERBATIM RSP'ORTE~ 

5813 ~ACKSONS OAK COURT 
SJURKE, VIRGINIA 220 IS 

250·7902 
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Instruction before the opening statements are made, 

2 Mr. Harris, I'm not going to argue about that. Do you 

3 have any documents now to be authenticated? 

4 MR. JOHN HARRIS: Yes, sir, we have to be 

s authenticated the portions of the Answers of Safeco 

6 which have been excised down t~ the portion but only 

r to facts which are admitted or remain in them other 

s than the -- something sufficient to identify 

9 what they are. And the law on the subject would be 

10 expressed admissions and pleadings in determining the 

11 effect of admissions in case pleadings as necessary 

12 to divide such pleadings into two classes. 

13 The first class is composed of final 

14 pleadings which define the issues in the case and upon 

15 which the case goes to trial. Any admission of fact 

16 in such a pleading is a judicial admission. :t 

17 conclusively establishes that fact for purposes of the 

18 instant litigation. No explanation or rebuttal is 

19 allowed and no other proof of that fact is necessary. 

20 Such admissions can be offered -- such admissions can be 

21 the sole basis for a verdict without other proof being 

22 offered. 

23 The second class includes all other types of 

9EVERLY H. SHANNON 
C:ERT11:11;0 'IERBATIM ~EFIOR'!"ER 

5813 ~AC:KSONS OAI< C:O\JRT 

:JUAKE. 'IIRGINI.l 22015 

250-7902 

28 



2 

3 

4 

5 

6 

1 

8 

9 

10 

11 . "··· 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

29 

pleadings, including pleadings which have been amended 

or withdrawn and pleadings in another case and any 

other type of pleading which does not define the issues 

in the case and is therefore only collateral to the main 

issues. The admissions made in such pleadi~gs are not 

judicial admissions and are not conclusive. or binding 

on the party. Nevertheless, they are evidentiary admissionf 

admissible against the party just as any written or 

oral statement of that party would be admitted. Thus 

if a party withdraws or amends the pleadings, substituting 

another for it, the new pleading will, if it defines the 

issues in the case as in a Motion for Judgment, become 

a judicial admission while the old pleading though 

withdrawn or amended is still admissible as an evidential 

admission. It is a past utterance of the party and 

as such can be introduced into evidence. 

Such pleadings, like other evidential admis-

sions, are not conclusive or binding. They may be 

explained by the party and the weights given the 

evidential admission and the explanation of manners 

to.the jury. 

Pleadings of any kind offered by the same 

party in another case, whether involving the same or 

SeVERLY H. SHANNON 
CERTIFIED VERBATIM ~E!POATSR 
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different opponents, are evidential admissions and 

2 admissible under the principles just discussed. 

THE COURT: What do you want to do? 

MR. JOHN HARRIS: What I'd like to do is 

5 either way, either let those facts be read to the jury 

6 as admissions by Safeco or let us put in the excised 

1 documents and argue to them that they've admitted-- this 

8 is what they've admitted. I didn't know which way 

9 Your Honor would prefer to do it so I tried to anticipate 

10 and do it both ways·. 

11 THE COURT: What do you think of that, 

12 Mr. Sokol? 

13 MR. SOKOL: Your Honor, I'm in the dark 

14 because I don't know what Mr. Harris has in hand. 

15 MR. W~LLIAM HARRIS: Your Honor, I think if 

l6 Mr. Sokol would agree that -- he has previously represented 

17 repeatedly that the facts are not in·dispute. ! think it 

18 would take him less than five minutes to read these. 

19 THE COURT: Will you tell me why they weren't 

20 given to him a week ago? 

21 MR. WILLDU4 ~-~IS: 3ecause of the repeated 

22 representations that he says that the facts aren't in 

23 dispute here. 

3EVERLY H. SHANNON 
CSRTIFIEO V!!PBATIM J:IEPORTSq 
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THE COURT: Let me tell you something, you 

spent ten or fifteen minutes here telling me something 

that • s coherent to me and going nowhere. tve • ve got a 

long trial and I'm no~ going to sit around and flounder. 

Now, do I understand that there are some stipulations 

or documents to come into evidence now or at least be 

received now? 

MR. JOHN HARRIS: This is so you ~an 

physically see what we're talking about. For instance, 

this is the allegation and that's the first allegation 

in the Motion for Judgment and this is where t.-Te say 

that he has admitted that and this is true all the way 

through. 

Now, because I know Your Honor would not want 

to have the problem of picking out --

THE COURT: You let l4r. Sokol look at this 

sometime when he has time. 

~~. SOKOL: I'll look at this at lunch, 

Your Honor. ! f we could get on with documents that . 

exist, we could move right along. 

TF~ COURT: Do you have any documents, 

~~. Harris, to put in? 

MR. ~·liLLIAM HARRIS: Yes, ~ve 'd like to put in 

BEVERLY H. SHANNON 
CERTIFIED 'IERBATIM qePORTER 

58 I 3 JACKSONS OAK COURT 
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these, Your Honor. The first one is a preliminary water 

2 master plan. 

3 THE COURT: Mr. Sokol, do you have any 

4 objection to it comi~q into evidence? 

5 MR. SOKOL: No, sir. 

6 THE COURT: Shall I receive it as an Exhibit; 

1 are you entering it as an Exhibit? This is Plaintiff's 

8 Exhibit One. 

9 MR. PUGH: ~ie asked them f.or everything in 

10 the Request for Production. We also asked them to note 

11 what the Admissions are. 

12 THE COURT: Did you disclose this in 

13 discovery, Mr. Harris? 

14 MR. WILLIAM HARRIS: No, Your Honor, I did not 

15 disclose this but I told Mr. Sokol the:. t I was not a"1are 

16 of this plan until this morni~q. 

17 THE COURT: What's the date of the plan? 

18 MR. WILLIAM HARRIS: The date of the plan is 

19 April 21, 1973. 

20 THE COURT: Where's it been since -- for seven 

21 and a half years? 

22 MP~. WILLI~~ HARRIS: I guess it's been in the 

23 files of the Planning Depart.."nent. 

BEVERLY H. SHANNON 
CSATIPIEO VERBATI"" ~I!PORTI!R 
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THE COURT: All right, objection sustained. 

2 It will not be received. 

MR. WILLIAM HAR..lUS: Your Honor, l-U-. Sokol 

4 said to me this morning he had no objection to this 

5 drawing. 

6 MR. SOKOL: So long as I know Lt's the 

7 authentic. You put this thing in front of me. 

8 THE COURT : Gentlemen, do you want me to 

9 continue this trial so you can get stra~ght. It's five 

to minutes to eleven and the only thing you've done in the 

11 last half hour is argue over, trying to -- do you object 

12 to this or not, Mr. Sokol? 

13 MR. PUGH: I guess we can look at this while 

14 we're at lunch, too, with the other documents. 

15 THE COURT: Mr. Harris, you can tender this 

16 later if you are so advised. 

17 MR. WILLIAl~ HARRIS: The four bonds. 

18 THE COURT: Any objection to them coming into 

19 evidence. That will be Plaintiff's Exhibit One through 

20 Four, four bonds. 

21 MR. SOKOL: If Your Honor please, if Mr. 

~ Harris will agree, ~1r. David Jensen has been excluded as 

23 a r.vitness. Mr. Pugh tells me that if ~1r. Pugh shows him, 

BEVERLY H. SHANNON 
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Mr. Jensen can tell him whether these are the plans 

that are submitted. 

MR. PUGH: He can tell me what these·plans 

indicate and I can see if they check what our f~les 

indicate as to plans. 

MR. SOKOL: If Mr. Harris will agree and the 

Court has no objection, can Mr. Pugh consult with 

excluded witness, ~~ •. Jensen? 

MR. tiiLLIAM HAR.~IS: I don • t have any 

problem with that. 

THE COURT: Go ahead and consult with 

Mr. Jensen on those plans. w~at else do you have? 

MR. WILLI.AJ.'4 HARRIS: This letter dated 

June 21, 1976. 

l!R. SOKOL: No objection. 

THE COURT: Gentlemen, I'm going to assume 

that you're tendering things as Exhibits into evidence 

in the case unless you tell me something to the contrary. 

This letter will be Plaintiff's Exhibit Five. 

What else, ~1r. Harris? 

MR. WILLI~4 HAR.~IS: I'd like to tender this 

set of drawings which includes the road drawings and also 

I think in the back -- I'd just like to tender this entire 
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set of drawings. It's entitled, Key Map, Crows Nest 

Harbour, Aquia Sanitary District. It's prepared by 

Irvi~g Engineering and Associates and it's dated June of 

'72. These are the plans that came from the Planning 

Office of Stafford county. 

MR. SOKOL: Mr. Sears has been called as a 

witness, Judge, and· I have no objection to these plans 

being received in evidence with the understanding that 

Mr. Sears may or may not testify that these were the 

final plans that he s~mitted. These plans are dated 

June, '72. Do they bear a signature in any way? 

THE COURT: l-ir. Sokol, the posture of the 

matter right now is if these things are stipulated into 

evidence, I'll receive them. If you want to wait to see 

if they can be properly established, they'll have to be 

held. 

~m. SOKOL: I'd like to hold these until the 

appropriate time. 

MR. WILLIAM HARRIS: Your Honor, this is a 

copy of the Stafford County Code, Chapter Twenty-two. 

It also includes a cover page of ~~e entire Code plus the 

preface. 

MR. SOKOL: No objection. 
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THE COU~:. This will be Plaintiff's Exhibit 

2 Six. 

3 MR. WILLIAM HARRIS: Your Honor, I would 

4 tender Plat Book Five, Pages two seventy-four through 

5 two e~ghty:-one.,. which are· the subdivision plats·. 

6 MR. SOKOL: No objection. 

1 THE COURT: This is received as Plaintiff's 

a Exhibit Seven. 

9 MR. JOHN HARRIS: The entire set as one 

10 Exhibit? 

11 THE COURT: That's what I understood the way 

12 it was tendered; is that correct, Mr. Harris? 

13 ~m. WILLI~~ HARRIS: That's correct. 

14 Your Honor, I would tender Subdivision Plat for Section 

l5 C which is Plat Book Pages two eighty-two through two 

I6 eighty-four. 

17 THE COURT: Any objection, Mr. Sokol? 

18 MR. SOKOL: No objection. 

19 THE COURT: That's received as Plaintiff's 

20 Exhibit Eight. 

21 l\m. t'1ILLI.Al·1 HARRIS: I would tender Subdivision 

22 Plat for Section D, Plat Book Pages t~vo eighty-five through 

23 t;vo eighty-nine. 
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~!R. SOKOL: No objection. 

THE COURT: That's received as Plaintiff's 

Exhibit Nine. 

MR. WILLIAM HARRIS : We tender the 

Virginia Department of Highways Roads and Standards, 

1972. 

MR. SOKOL: No objection • 

THE COURT: That'll be received as Plaintiff's 

Exhibit Ten. 

MR. SOKOL: With the Court's permission, again, 

this is the first time we've seen these. Mr. Sears is 

an excluded witness but if ~x. Pugh with the consent of 

the County and with the approval of the Court can go out 

and talk with Mr. Sears and ask him to authenticate these 

if he can, we have no objection to them but I can't 

myself without Sears. 

THE COURT: What do you want to do about 

that? 

l·1R. v1ILLIAM. HARRIS : I'm willing to let him 

20 take it out but I think we can get it in through 

21 Mr. Heaney but I think it t·Tould speed things up; that's 

22 agreeable. 

THE COURT: Mr. Pugh has taken both sets of 
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1 documents. It's agreed it can be discussed with 

2 Mr. Sears. 

3 MR. SOKOL: Mr. Jensen if he sees him. 

MR. WILLIAM HARRIS: That's agreeable. 

.~ (The documents heretofore referred to 

6 were marked Plaintiff's Exhibits One 

1 through Ten and were received in evidence~) 

8 tm. WILLIAM HARRIS: I object to the relevancy. 

9 of that document, Your Honor. I don't object that it's 

10 a true copy of that document. 

11 MR. SOKOL: I want to tender it. 
i ••• 

12 THE COURT: For identification only. 

13 MR. SOKOL: For identification only, a letter 

14 dated October 18, 1972 from Mr. D. K. Cook, who was then 

15 County Administrator, to Mr. Richard Johnson. 

16 THE COURT: Do I understand, Mr. Harris, you 

1-, have no further documents you want to tender at this time? 

18 MR. iviLLIAM HARRIS : Not at this time ; I have 

19 other documents. 

20 THE COURT: I understand you have no objection 

21 to this letter being received tor identification only. 

~·1R. tviLLIAH HARRIS: For identification only, 

~ I have no objection, Your Honor. 
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THE COURT: The letter from Mr. Cook to 

2 Mr. Johnson of October 18, 19 72, is r.ecei ved as 

3 Defendant •.s Exhibit One for identification. 

(The document heretofore referred to was 

5 marked Defendant's Exhibit One for 

6 identification.) 

1 . MR. SOKOL: The next Exhibit, Your Honor, is 

8 a letter dated November 22, 1972, and signed by 

9 ttr. William G. O'Brian to Mr. Jack Earlbach, 

10 Research Homes, Inc., s~tting out approval dates of 

11 the County. 

12 MR. WILLIAM HA.R.a.US: I have no objection to 

13 that, Your Honor. 

14 THE COURT: That r s Defendant I s Exhibit T\Y'O. 

15 (The document heretofore referred to was 

16 marked Defendant's Exhibit Two and was 

17 received in evidence.) 

18 MR. WILLIAM HARRIS: Your Honor, we would 

19 object to the next Exhibit as containing hearsay. It's 

20 a true and correct copy of the Minutes of the Board of 

21 Supervisors but there's much hearsay. It would be the 

22 County's position that only t.~ose ~-1inutes referring to the 

23 actions taken by the Board be admissible and not reports of 
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what people said at various Board meetings. We would 

2 object to those as bei~g hearsay. If he wants to 

3 extract the action of the Board, we would not object 

4 to admitting any action taken by the Board as shown in 

5 the Minutes but we would object to reports of what 

6 individuals said at a particular Board meeting. 

7 MR. SOKOL: I have here, Your Honor, six 

8 sheets labeled Exhibits A, B, C and 0 which represent 

9 Minutes of the Board of Supervisors of Stafford County 

to on specific dates and have reference to Crows Nest 

ll Harbour Subdivision. These Minutes are signed and 

12 certified by Mr. N. C. Sharp, County Administrator, and 

13 I ask the Court receive them in evidence on behalf of the 

14 defendant. 

15 THE COURT: Well, Mr. Sokol, these Minutes, 

16 for example, refer to a Mr. Vandevender saying that the 

17 land will not perk according to the Health Department; 

18 why isn't that hearsay? 

19 ~..R. SOKOL: Y'iell, it is hearsay but I would 

20 like it for identification. 

21 THE COURT: I'll receive this for identifica-

22 tion, gentlemen, to authenticate it and it can be 

23 tendered for use if it becomes competent, Mr. Sokol. 
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This will be Defendant's Three for identification. 

(The document heretofore referred to was 

marked Defendant's Exhibit Three for 

identification.) 

MR. SOKOL: 'I next have to tender, Your Honor, 

as an Exhibit, the Co~prehensive Development Plan of 

Stafford County which was prepared and approved in 1975 

along with a Stafford County Comprehensive Development 

Plan which sets out by color scheme the various areas 

and densities which we received from the. office of · 

Mr.Heaney and I tender these. 

. ~·' 
MR. WILLIAl-1 H}....RRIS: Your Honor, I would 

object to that on grounds of relevancy. I do not see 

that as being relevant to the issue before us which is 

payment of subdivision bonds and if he can establish the 

relevancy with the Court, ~~e Court I'm sure will 

THE COURT: Do you think it would be 

appropriate for me to receive it for identification? 

MR. WILLIAL\1 HARRIS: Certainly, I'm not saying 

it's not a correct and true document. 

THE COURT: I can't rule on the dispute as to 

relevancy at this stage, Mr. Sokol, but I'll receive it 

as Defendant's Exhibit Four for identification only and 
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this is with the plan inserted into it. 

2 (The document heretofore referred to 

3 was marked Defendant's Exhibit Four 

for identification4) 

5 THE COURT: This is a 1975 plan; is that 

6 correct? 

1 MR. SOKOL: Yes, sir. 

8 THE COURT: All right, gentlemen, wha.t next? 

9 MR. SOKOL: I have now the proposed Zoning 

10 Ordinance which was adopted June 20, 1978, of Stafford 

11 County setting out the various classifications arid uses. 

12 MR. WILLIAM HARRIS: Your Honor, we make 

13 again an obj action as to relevancy. ~ve' re not saying it' s· 

14 not a true and correct document, we're saying we object 

15 on the grounds of relevancy. 

16 THE COURT: I'll receive that then as 

17 Defendant's Exhibit Five for identification only. 

18 (The document heretofore referred to 

19 was marked Defendant's Exhibit Five 

20 for identification.) 

21 MR. SOKOL: Let me go back, Judge, these 

~ documents that already have been admitted by-- hadn't 

~ they been admitted by the County? 
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MR. WILLIM1 HARRIS: I think if you look in 

2 my Response to the Request for Admissions and also the 

3 Order that was entered, it stated that we would admit 

4 whether they were true and correct but we were reserving 

5 evidentiary objections until trial. 

6 MR. SOKOL: Let me go ahead and identify all 

1 these and have them admitted for identification purposes. 

8 MR. WILLIAM HARRIS: I think some of them 

9 I'll ~gree on. 

10 MR. SOKOL: Here's a letter dated November 14, 

11 1972, to J. Edgar Sears, Jr., to ~x. Keith Cook setting 

12 out the cost estimates for sewer and water construction 

13 costs and road construction costs. 

14 MR. WILLIAM WUL~IS: I have no objection to 

15 that. 

16 THE COURT: All right, that's Defendant's 

17 Exhibit Six. 

18 (The document heretofore referred to was 

19 marked Defendant's Exhibit Six and was 

20 received in evidence.) 

21 MR. SOKOL: A letter dated April 24, 1973, from 

~ ~~. Sears to Vandenburg, Crows Nest Harbour, setting up 

~ again the cost estL~ates. 
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MR. WILLIAM HARRIS: I have no objection to 

2 that, Your Honor. 

3 THE COURT: That 1 s Defendant 1 s Exhibit Seven. 

(The document heretofore referred to 

5 was marked Defendant's Exhibit Seven and 

6 was received in evidence.) 

MR. SOKOL: Next is a copy of a signed letter 

8 from D. K. Cook, County Administrator, dated May 15, 1973, 

9 to Mr. H. P. c. Vandenburg. 

10 THE COURT: Any objection to that, Mr. Harris? 

11 MR. WILLIAM HARRIS: I would object on 

12 relevancy. 

13 THE COURT: This is Defendant's Eight for 

14 identification. 

15 (The document heretofore referred to 

16 was marked Defendant's Exhibit Eight 

17 for identification.) 

18 MR. SOKOL: Next is a letter dated May 18, 19i3, 

19 from Barry B. Smith, Professional Engineer, to Mr. 

20 N. c. Sharp setting out again construction costs and A, a, 

21 C and D. 

23 

MR. WILLIAM HARRIS: I have no objection. 

TEE COURT: That will be Defendant's Exhibit 
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Nine. 

2 {The document heretofore referred to 

3 • 
was marked Defendant's Exhibit Nine 

4 and was received in evidence.) 

5 MR. SOKOL: I tender for identification then 

6 the Subdivision Ordinance of the Stafford County Board of 

t Supervisors, November, 19 7 3. 

8 
~m. WILLIAM HARRIS: The date was November 15th, 

9 '73, I believe, was the date that ordinance was adopted. 

10 I wou~d object on the grounds of relevancy. 

11 THE COURT: This is Defendant's Exhibit 

12 Ten for identification. 

13 (The document heretofore referred to 

14 was marked Defendant's Exhibit Ten 

15 and was received in evidence.) 

16 MR. SOKOL: A letter dated October 19, 1973, 

17 from Mr. N. C. Sharp to Mr. Vandevender, Research Homes, 

18 a one paragraph letter. 

19 
MR. WILLIAM HARRIS: I have no objection. 

20 
THE COURT: That's received as Defendant's 

21 Exhibit Eleven. 

23 
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(The document heretofore referred to 

2 was marked Defendant's Exhibit Eleven 

and was rece~ved in evidence.) 

MR. SOKOL: Here's a letter dated November 12, 

5 1971, from Hansford Abel to Sherman Vandevender. 

6 THE COURT: Any objection, Mr. Harris? 

1 MR. WILLIAM.HARRIS: Relevancy; we're willing 

8 to stipulate that the County entered into an agreement. 

9 I feel it just clutters the record but I will stipulate. 

10 THE COURT: Are you objecting to the relevancy? 

11 MR. WILLIAM HARRIS: Yes, I • 11 object to 

12 relevancy. 

13 THE COURT: This will be Defendant's Twelve 

14 for identification. 

15 (The document heretofore referred to 

16 was marked Defendant's Exhibit Twelve 

17 for identification.) 

18 MR. SOKOL: Next is an agreement dated 

19 October 1, 1973, for Crows Nest Harbour in Stafford County, 

20 Virginia, consisting of eight pages with respect to the 

21 disposal of sewage. 

MR. WILL.:.Al-1 HAR."ttiS : I would object again on 

~ grounds of relevancy, Your Honor. 
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THE COURT: This is Defendant's Thirteen for 

2 identification. 

3 MR. WILLIAM HARRIS: Also the date is incor-

4 rect. This is not an exact copy of what was ultimately 

5 executed. The date should be November 20th and this 

6 document does not show that the County signed it. It was 

7 signed by Alvin .Bandy and Mr. Sharp. I'm not disputing 

a that this is almost a complete.copy; I'm.saying this is 

9 not a correct copy. 

10 MR. SOKOL: Who signed it, Mr. Bandy and 

11 Mr. Sharp? 

12 MR. WILLIAM HARRIS : l-ir •. Bandy, Mr. Sharp and 

13 the date is .the 20th of November. 

14 MR. JOHN HARRIS: What he's saying, if you 

15 change·this to November, we will agree that the signatures 

16 are there. This copy is not executed. 

17 MR. WILL~! HARRIS: I still object on 

18 relevancy. 

19 MR. SOKOL: I'd like to tender it for 

20 identification, Judge. Permit me to tender it for 

21 identification and we'll ask~~. Sharp about it later. 

23 present it? 

THE COURT: Do you want to just hold it and 
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MR. SOKOL: Let me go ahead and withdraw it 

then, Judge. All of these Exhibits that are presented 

for identification, may I have them for my use during 

the course of the trial, Your Honor? 

THE COURT: They • 11 be right there on the 

table. 

MR. SOKOL: The next is a series of 

authenticated Minutes of the Board of Supervisors of 
. 

Stafford County, authenticated by Mr. Sharp. 

~!R. WILLIAM HARRIS: !'d make the same 

objection that I made previously to the Minutes, I would 

object to the hearsay information in it, I would not 

object to the actions taken by the Board. 

THE COURT: This is received for identification 

as Defendant's Exhibit Thirteen. 

,(The document heretofore referred to 

was marked Defendant's Exhibit Thirteen 

for identification.) 

MR. SOKOL: Next is a letter dated February 6, 

1973, from Andrew Myruski to John Porter, setting forth 

road requirements for Crows Nest Harbour. 

THE COURT: Any objection to that, Mr. Harris? 

~lR. !iiiLLI.£l2-! H."l\RRIS: I r..;ould again object on 
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grounds of relevancy. 

2 THE COURT: That's Defendant's Fourteen for 

3 identification only. 

4 (The document heretofore referred to was 

5 marked Defendant's Exhibit Fourteen for 

6 identification.) 

1 ~~. SOKOL: The next is just a general highway 

8 map, Stafford County, roads correct to January ~' 1975, 

9 general highway map. 

10 MR. WILLIAM HARRIS: I would ~gain object on 

11 grounds of relevancy, Your Honor. 

12 THE COURT: It's 1975? 

13 MR. SOKOL: Yes, sir. 

14 THE COURT: It'll be Defendant's Exhibit 

15 Fifteen for identification. 

16 (The document heretofore referred to 

17 was marked Defendant's Exhibit Fifteen 

18 for identification.) 

19 MR. SOKOL: Next is a letter dated June 13, 

20 1973, two pages, from Andrew Myruski to ~~. N. c. Sharp. 

21 ~m. WILLI&~ HARRIS: I would object op grounds 

22 of relevancy, Your Honor. 

23 THE COu~T: That's Defendant•s Sixteen, 
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so 

for identification only. 

2 (The document heretofore referred to 

3 was marked Defendant's Exhibit Sixteen 

4 for identification.) 

5 ~~. SOKOL: Next is a letter dated 

6 November 21, 1972, from Andrew Myruski to ~~. Jack C. 

1 Burlbaugh, Crows Nest Harbour. 

8 MR. WILLI~1 KARRIS: I would object on 

9 grounds of relevancy. 

10 THE COURT: That's Defendant's Seventeen for 

11 identification. 
\ ... 

12 MR. SOKOL.: Next letter dated January 23, 

13 1973, from~~. Andrew Myruski to Urban Engineers and 

14 Associates consisting of two pages. 

15 THE COURT: Any objection, Mr. Harris? 

16 MR. WILLIAM HARRIS: Grounds of relevancy, 

11 Your Honor. 

18 THE COURT: That • s Defendant • s Eighteen for · 

19 identification only. 

20 (The documents heretofore· referred· to 

21 v.reremarked Defendant • s Exhibits Seventeer. 

~ and Eighteen for identification.) 
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THE COURT: These are extracts of pleadings 

2 or copies of the pleadings? 

3 MR. SOKOL: Copies of the pleadings. 

THE COURT: These are copies of the pleadings 

5 in a different suit, Mr. Harris. What you tendered were 

6 extracts, selected extracts, of pleadings of this suit. 

1 MR. WILLI.Alvl HARRIS: I would object on 

8 grounds of relevancy, Your Honor. 

9 THE COURT: All right, this is received as: 

10 Defendant's Exhibit ~enty for identification only. 

11 (The. document heretofore referred to 

12 was marked Defendant's Exhibit Twenty 

13 for identification.) 

14 MR. SOKOL: That's it. 

15 MR •. JOHN HARRIS: Sir, a point of clarification, 

16 did I understand there would be no objection to the 

17 pleadings we tendered if we tender the entire pleadings 

18 rather than the extract? 

19 MR. SOKOL: That's the pleadings in this case. 

20 I don't think the jury is entitled to take those pleadings. 

21 THE COURT: Those are pleadings in this case, 

~ Mr. Harris, because the pleadings are part of the 

23 proceeding in this case and they don't need to be put into 
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evidence. You can, of course, examine the parties on 

2 their pleadings and when it comes time for the Court 

· to analyze the issue·s of the case. 3 

4 MR. WILLIAM HARRIS: Would you note our 

5 objection for the Courtrs record. 

6 THE COURT: I note your objection. 

53 

1 M.~. PUGH: Can I speak with reference to what 

a I found out about these documents here. First·. of all, 

9 with reference to 

10 · THE COURT: I don't mean to cut you off, 

11 Mr. Pugh, but are you prepa~ed to stipulate those 

12 , documents· or not? 

13 MR. PUGH: The Sanitary Sewer Plan, yes. 

14 THE COURT: Are you tendering that, Mr. Harris, 

- the Master Sanitary Sewer Plan? 1;, 

16 MR. WILLIAM HARRIS: Yes, we are. 

17 THE COURT: Are you stipulating that into 

18 evidence, gentlemen? 

19 

20 

21 

22 

23 

Eleven. 

l~. SOKOL: Yes. 

THE COURT: That'll be Plaintiff's Exhibit 
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MR. PUGH: ~x. Sears says he can't tell us 

2 
whether or not this was actually the last. 

THE COURT: So you cannot stipulate that. 

~m. PUGH: This is the Sanitary Master Water 

5 
Plan. He said that this is showing that there were wells 

6 
to be dug that was an alternative that was put on this 

1 
same plan. I. think it needs some explanation if it's 

8 
. going to be introduced into evidence as to whether or not 

9 
these are alternatives or whether or not this was the plan, 

10 
and that's what he told me so it doesn't speak for itself. 

11 
THE COURT: Are you or are you not going to 

12 stipulate? 

13 
MR. PUGH: No. 

14 
THE COURT: Give this back to ~x. Harris 

15 then. 

16 
MR. WILLIAl1 HARRIS: You're not objecting to 

17 
the authenticity of it; are you? 

18 
MR. PUGH: He believes that this is the plan 

19 
but it needs some explanation to come into evidence without 

20 
test~ony. I would object. The road plans he said he 

21 couldn't verify. 

22 
THE COURT: Now, gentla~en, are these all the 

23 documents to come in at this point? 
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MR. SOKOL: At this point, yes, sir. 

MR. WILLIAl-1 HARRIS: Your Honor, we would 

again ask the Court if it was not willing to accept the 

excised copies· of the pleadings in this. case into evidence, 

we would ask the Court to admit the complete copy of the 

pleadings in this case and what we'd ask, and I'd like 

~o put on the record, is what we want the Court to admit 

into evidence. We would ask the Court to admit the 

first Request for Admissions addressed to Safeco at the 

time the suit was filed within that first-month period. 

I'm not certain of the exact date but it was right at 

the beginning . 

THE COURT': Are you talking now about a 

Request for Admissions? 

MR. WILLIAM HARRIS: Yes, Your Honor. 

THE COURT: Have you shown that to Mr. Sokol? 

MR. SOKOL: I believe Your Honor entered 

an Order after that Request. 

~m. WILL~! HARRIS: That's correct; I want 

the Order, too. 

not signed. 

MR. SOKOL: Whatever the Order --

11R. WILLI~1 HARRIS: This is the Order; it's 

I would get a certified copy; I think it's in 
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the Court • s file. It was entered .May 9th, 1978. 

2 MR. SOKOL: If I could just at lunch review 

3 this material to be sure that this is indeed what's 

4 admitted. 

5 THE COURT:: . Okay, review it at 1 unch. 

6 Now, gentlemen, are you ready for anything further? 

7 MR. SOKOL: I'd like to bring up one other 

8 thing, Your Honor, I'd like to get a ruling from the 

9 Court preliminarily on pleadings that have been filed 

10 in the Circuit Court of Stafford County, Diversified 

11 ~iortgage Investors versus the Board of Supervisors 

12 which · wa.s tendered for identification· as Defendant's 

13 Exhibit Twenty consisting of the Bill of Complaint, 

14 a Demur and an Answer. . 

15 Now, the Answer consists of four sheets. The 

16 Clerk I'm sure if Mr. Harris desires can determine that 

17 this is indeed a pleading that was filed by Mr. Harris 

18 and, I take it, signed by Mr. Harris with the authority 

19 of the Board of Supervisors, and in it the Board sets out 

20 exactly what the Board's position is; for instance the 

21 jury is not here -- the Board says ~~e 1971 zoning· of 

~ R-1 or 2 and B-1 was not consistent with the Comprehensive 

21 Plan. It goes on to say that the zoning that was adopted 
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in '71 was not proper, and these are judicial admissions 

in pleadings filed in this very Court, Your Honor, which 

are germane and relevant to this proceeding, having to 

do particularly with this zoning on Sections A, B, C and D 

of Crows Nest. ·Harbour. 

Now, I don't think that the County having 

filed this pleading, it never having been amended in any 

way up to today,. can say that this is not relevant ~n 

ter.ms of the admissions made by the County through 

Mr. Harris in this proceeding. And I ask, therefore, 

that these judicial admissions set out in the Answer 

of the Board of Supervisors of Stafford County deemed 

be an Exhibit accepted by the Court and relevant on 

behal£ of the defendant in this· proceeding. 

THE COURT: '· Mr. Sokol, you see at this point 

I have no evidence before me and I have some recollection 

of the issues of the case based on your prior appearances. 

I kriow I reviewed their pleadings-· but I don't think I 

can rule on the relevancy of that admission until the 

time that it is tendered into evidence. Now, you say 

the County admits there that the zoning was contrary to 

~ the Comprehensive Plan. That may very well be relevant 

to this case but at this point I don•t have before me in 
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this trial the framework within which to make that 

2 determination. 

3 MR. SOKOL: All right, let me put a question 

4 to the Court then, Mr. Harris filed a pleading, I mean, 

5 he files it in the name of the 'Board of Supervisors. 

6 ~he Board of Supervisors is not a person I can put on the 

1 stand. I take it I'll have leave of Court to put 

a Mr. Harris on the stand unless he's willing to admit 

9 it now to say that this is a pleading that he filed. 

10 THE COURT: I think it's been received and 

11 identified as that. The only objection to it is to 

12 relevancy and as the case progresses to the point that 

13 that admission is relevant, then you can propose that 

14 that document be received into evidence and you can read 

15 it to the jury. 

16 MR. SOKOL: All right, thank you. 

17 THE COURT: Now, are there any other documents 

18 to come in? 

19 MR. JOHN HARRIS: No, sir, but there is one 

20 other matter to take up. At some point in this trial 

21 we expect to read ~~e deposition of Ken Holloway and 

~ we would like for the jury to know that he was subpoenaed 

23 and there was a notice of deposition given in which it was 
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requested -- the matters upon which examination is requested 

2 and asked upon which ~~e deponent will be examined are 

3 and thereafter we set out certain qualifications to 

4 Safeco as to what we wanted to examine their representa-

5 tive on and that he came as their representative to 

6 answer these questions. And I would like for the jury to 

1 know that prior to the reading of the deposition, 

8 and we're in the same boat that he's in, our parties 

9 are legal entities and not people so we can't put 

10 Mr. Safeco on the stand and say, Mr. Safeco, did you 

11 send Mr. Hollow~y as your representative to answer 'these 

12 questions • 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

~1R. SOKOL: I don't know what r~. aarris is 

talking about, Judge, !~. Holloway was previously an 

employee of Safeco, he came over my protest to Stafford 

County, the City of Fredericksburg, and he was deposed, 

and he answered questions put to him by Mr. Harris. 

Now, Mr. Harris, about ten days ago perhaps, 

served on me a summons for Mr. liolloway's attendance. 

Mr. Holloway lives in Atlanta, Georgia, he's no longer 

a~ployed by Safeco and hasn't been for some tL~e, but I 

don't have any objection to his reading into evidence 

what Mr. Eolloway had to say during his deposition. 
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I don't know exactly what you want to tell the jury. 

2 MR. JOHN HARRIS: All right, then notice of 

3 deposition went to Safeco·and it prescribed that Safeco 

4 was a corporation and that we wished to depose Safeco 

5 Insurance Company of America, which is a private corpora-

6 tion, through such officers, directors, managing agents 

1 or other persons as who may be designated by said deponent 

8 pursuant to Rule Five Colon B Six, Rules of the Supreme 

9 Court of Virginia. The deposition will be taken upon 

10 oral examination, the matters upon which examination is 

11 requested and upon which the deponent will be examined 

12 are the bonds which are the subject of this action and 

13 making the purpose their effect. 

14 THE COURT: You're saying that in your notice 

15 you asked Safeco to send an appropriate person, appropriate 

16 one of its employees who could testify on this subject 

17 and you did not ask specifically for Mr. Holloway but 

18 he was sent by Safeco to fill that qualification. Well, 

19 I think that's proper to be told to the jury as descriptive 

20 of ~~. Holloway. Now, is there anything else, gentlemen? 

21 MR. WILLIAM HARRIS: Yes, Your Honor, we'd 

~ like to go over the Request for Admissions, get those 

~ facts that we both agree on. 
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THE COURT: Gentlemen, did it ever occur to 

2 you to get this business straight before the day of 

3 trial? 

MR. SOKOL: A year ago perhaps, Your Honor, 

5 we gave Mr. Harris many, many sheets setting out 

6 stipulations of fact. Mr. Harris took them to the 

1 Board and came back and said, no, no. We tried. 

8 THE COURT: All r~ght, Mr. Harris, get along 

9 with it. 

10 MR. WILLIAM HARRIS: Okay, the first Request, 

11 the Crows Nest Harbo~ Limited Partnership in the 

12 Virginia partnership started on October 5th, 1971. We 

13 admit that it's a general partnership and that it started 

14 on October 5th, 1972, I believe. 

15 MR. SOKOL: These Admissions are in the record, 

16 Judge, do we have to go through it right now? 

17 ~1R. WILL,!AlJl HARRIS: Your Honor, I think really 

18 we'd save time by going through them. 

19 MR. SOKOL: Why, they're in the record. 

20 MR. WILLI&~ HARRIS: I would like them before 

21 the jury and I'd like to have the Court instruct the 

~ jury as to what we've agreed to. 

23 ML~. SOKOL: Go ahead and tell the jury in an 
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opening statement if it conforms to the Admissions. Then 

2 there is no problem. There are one hundred and eight of 

l these. You're talking about --

MR. i"liLLIAM HARRIS : The ones you drafted. 

5 The Court entered an Order that the parties should respond. 

6 I would like to get these facts before the jury. I have 

1 admitted them, you have asked him to admit him. 

8 MR. SOKOL: Let me just.say this, I have here 

9 these sheets, now we've marked out that you've admitted 

10 one with some interlineations, two, three, four, five, six, 

11 seven, nine, twelve, thirteen, fourteen -- I mean, I can 

12 recite those. Why do we have to read them all again? 

13 MR. WILLI1u'1 HARRIS : I would like to get them 

14 into evidence, Your Honor. I would like you to give a 

15 Jury Instruction as to these facts that have been admitted 

16 by Safeco right at the beginning of the evidence so I don't 

17 have to go through it and prove all this stuff ~~at's been 

18 admitted. I would like the Court to go over ±t now. 

19 THE COURT: Mr. Harris, if you have a stipula-

20 tion of facts, I'll be glad to accept that and to verify it 

21 and you can submit that to the jury but if you have a 

~ dispute as to what's been admitted, that dispute should be 

23 submitted to the jury. It's not up to me to set up and 
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tell the jury who's admitted what. That's a comment on 

2 the evidence. 

3 MR. WILLIAM HARRIS: I'm not aski~g that; 

4 Your Honor. 

5 

6 

-I 
8 

9 

10 

11 

12 

THE COURT: li1hat do you want me to do? 

MR. WILLIAM HARRIS: I would like you to 

read the facts that are admitted in this Request for 

Admission~, at least the Qnes I want to be admitted. 

Now, we agreed 

THE COURT: Do you want me to read them? 

MR. WILLIAM HARRIS: To the jury. 

THE COURT: You want me to read the Request 

13 for Admissions to the jury. 

63 

14 MR. W~LLIMl HAR..~IS: The ones that are agreed 

15 upon. 

16 THE COU~T: In other words, you want the 

17 Judge to set up and recite to the jury, presumably telling 

18 the jury that he vouches for the fact that these facts 

19 have been proven; doesn't that come pretty close to being 

20 a comment on the evidence? 

21 MR. WILLIAM HARRIS: I don't think so. 

THE COURT: I think it does. You get your 

23 things in proper form to be submitted and I'll be glad 
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to entertain them. 

2 MR. WILLIAM HARRIS: Could we have an early 

3 recess for lunch and let ~~. Sokol look at these, the 

+ set of facts that we say as agreed and it would seem it 

5 would really save time by not havi~g to put on evidence 

6 astc all of these facts that they've already admitted to. 

-' MR. SOKOL: Your Honor, I've told Mr. Harris 

s yes.terda-y that I was available to him if he could come to 

9 my office. I think that's an imposition for me to take my 

10 lunchtime, the few precious minutes I have, to sit down 

11 and do something that we've been tryi~g to do for three 
0 ••• 

12 years. 

13 THE COURT: I'm going to send the jury away 

14 and I'm going to tell them to come back at one-thirty 

15 and I hope that by then you'll be ready to go forward 

16 with this trial and I don't know how long you expect 

17 to take to try this case but I'm not much impressed with 

18 the preparation that's. gone into it .and I don't propose 

19 to string this thing out interminably while you flounder 

20 with all sorts of bizarre procedural efforts. 

21 Sheriff, go back in and tell the jury they 

~ are excused until one-thirty, to get some lunch, and be 

~ back then ready to go forward. 
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MR. PUGH: Your Honor, may the witnesses be 

2 advised as well. 

3 THE COURT: Tell all of the witnesses to come 

4 back at one-thirty. Before we recess, let's try to go 

5 ahead and get this business worked out. What do you want 

6 to do? 

7 MR. WILLI~~ HARRIS: I would like to have 

a Mr. Sokol go over those prop~sed Jury Instruction or 

9 stipulation, whatever you want to call it, as to the 

10 facts that are undisputed. He's admitted certain things 

11 in his Answers, certain things in response to his Request 

12 for Admissions; I've admitted certain facts. He has 

13 repeatedly told me there's no problem over the facts. 

14 TF~ COURT: Mr. Harris, the Court doesn't 

15 instruct the jury on what facts are admitted or what 

16 facts have been proven. Now, listen to me and understand 

17 this. I'm not going to instruct the jury that ~single fac1 

18 has been admitted or proven. The facts must be determined 

19 by the jury from the evidence which is submitted to it. 

20 That is the facts that are admitted, the facts that are 

21 proven. Now, you get your materials in order to submit 

~ the facts to ~~e jury. If you want to read to the jury 

23 an admission, you can do that and it will be up to the jurz 
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1 to decide whether it is an admission and, if so, what it's 

2 an admi·ssion of. I'm not going to tell them. 

3 ~!R. WILLIAM ~~IS: Are you saying I. can read 

~ the Request for Admissions and the Response? 

5 THE COURT: I'm saying if it becomes relevant 

6 and competent in the case, you can. 

1 MR. WILLIAM HARRIS: Would the Court prefer I 

8 did that or prefer that I get with Mr. Sokol and we 

9 agree on a stipulation that the Court could read to the 

10 jury? 

11 THE COURT: I'm not going to read any stipula-

12 tion to the jury. If you make a. stipulation, .. one·of you 

13 can read it to the jury. It's not a question of what I 

14 prefer, Mr. Harris, it's a question of what the law 

15 requires. Now, if you gentlemen want to go over some 

16 things, I'll sit right here and wait for you because I'd 

17 certainly like to get this settled before lunch. 

18 (Brief recess.) 

19 THE COURT: All right, gentlemen, have you 

20 got anything worked out? 

21 

22 sir. 

23 

MR. JOHN HARRIS: We're still working on it, 

~1R. WILLI~-! HARRIS: I think we're making 
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progress, Your Honor, but I think we need a little more 

time. 

THE COURT: I'm going to recess now for 

lunch until twenty-five minutes after one and if when 

I get back you have something ready to come in, then I'll 

consider it~ otherwise, I'm just goi~g to suspend this 

phase of the proceedings and go forward with opening 

statements and you'll jus·t have to prove your case within 

the normal course if you can. Until one twenty-five. 

{Thereupon, at 12:30 o•clock p.m., the Court 

recessed to reconvene at 1:25 o'clock p.m. the same day.) 
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AFTERNOON SESSION 

2 THE COURT: All right, gentlemen, do you have 

3 any other stipulatio~s? 

t.m. WILLIAM HARRIS : Your Honor, we're making 

5 a lot of progress. If we could have a few more minutes, 

6 I think we could greatly shorten this trial. 

1 THE COURT: Do you agree with that?. 

8 MR. SOKOL: We're down pretty far along. 

9 THE COURT: How much more time do you want? 

10 MR. SOKOL: I would say ten minutes ought to 

11 do it, Judge. 
~·; .. 

12 MR. WILLIAM HARRIS: I think thirty minutes 

13 is realistic • 

14 THE COURT: All right, I want you to bear in 

15 mind that thirty minutes from now the jury will have been --

t6 the witnesses must remain out of the Courtroom please. 

17 This jury has been impounded four hours and has yet to 

18 hear anything substantial in this case. Is thirty minutes 

19 going to bear fruit? 

20 MR. WILLIAM HARRIS: I feel like it will, Your 

_21 Honor. 

MR. SOKOL: It will bear fruit in tbe sense 

23 that we will have a document to present to you for you to 
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make certain rulings on. I suppose there-are one hundred 

2 and eight of these; I think there are eighty we agree on. 

3 The other twenty-eight Mr. Harris has agreed on but he wants 

~ you to make a ruling as to relevancy. 

5 THE COURT: How can I make a ruling as to 

6 relevancy when the trial hasn't even begun. Now, if you 

1 have stipulations to come in that are agreed between you, 

8 I will receive them. If they are matters that require 

9 proof or the authentication or the establishment of 

to documents, you can come on in, proper force. 

11 MR. SOKOL: All right, if we do that. Let's 

12 see what we do in a half an hour, Judge, we're trying. 

13 THE COURT: Are you going to stipulate 

14 documents and facts? 

15 MR. SOKOL: We're trying to stipulate facts; 

16 that's what I'm trying to do, stipulate facts. There are 

17 facts that I don't know how they can be contradicted; 

18 they're there. 

19 THE COURT: All right, I'll recess for half an 

20 hour. Get the jury into the jury room and tell them that 

21 the delay in this trial is because the lawyers are working 

22 on some stipulations they hope will expedite the trial. 

23 (Brief recess.) 
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MR. w"'LLLAM CARP..IS: We've taken time:, Your aonor, 

2 to go over the Request. I believe that we're in 

3 agreement as to what the facts are with respect to the 

4 P.equest fo~ Admissions. We're having a littl~ disagreement 

5 on the procedure and how to handle it. It's my suggestion 

6 that we handle it as follows: That the County be given 

1 an opportunity to present its evidence and when it gets 

8 to wanting to put in the Reque.st for Admissions, that we 

9 read from the Request those portions of the Request that , 

10 the County feels is its side of the case. 

11 Then when it becomes Mr. Sokol's turn to 
;., ... 

12 put on Safeco's side, then he would read those portions 

13 from the Request that he desires. I believe we have now 

14 gotten the wo~ding down and we're in agreement that the 

15 facts as stated in here are the facts as best we know them 

16 as of this day. 

11 

18 

19 Admissions. 

20 

21 

23 

THE COURT: The facts stated? 

MR. WILLIAM ~~IS: In the Request for 

THE COURT: What Request for Admission is it? 

MR. WILLIAM HARRIS:· This is the last one. 

THE COURT: Is it Safeco's Request? 

MR. WILLI&~ HARRIS: Safeco's aequest of the 
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County. 

2 THE COURT: Mr. Sokol, what's your point? 

MR. WILLIAM HARRIS : One further point, and 

4 as the Requests come in as the trial goes on, each party 

5 would make any objections as to relevancy or appropriateness 

6 but we agree these are the facts and it's merely whether 

7 the Court believes this is relevant to the issue to be 

8 decided. 

9 MR. SOKOL: These one hundred and eight Requests 

10 ~re all Requests of Safeco's, Ju~ge. Nearly all of them 

11 ~ere admitted by the County in the Response to the Request. 

12 However, some were qualified by the test of relevancy. 

13 Mr. Harris and I have gone over the wording 

14 in some of them and reconciled to that but in drafting, 

15 and ~1r. Pugh is the principal draftsman in this, in drafting 

16 this, we have tried to put together a cohesive recitation 

17 of the facts of this case, the background of this case. 

18 ~d if, at the outset of. this trial the jury is to be read 

19 ~he Reques~s and the Admissions, I object to a me~~od whereby 

20 pnly a part of- them are given to the jury by Mr. Harris. 

21 ~ believe ~~at fairness requires in cohesiveness and 

22 ~oercion requires that all of them are admitted through 

~ ~his pre-trial device be submitted to the jury at the same 
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2 THE COURT: All right, gentlemen, I will 

3 . permit either side at whatever time you think is proper 

4 in the presentation of evidence to read the ent~r~ Request 

5 for Admission~ and the Answers to the jury, the entire 

6 documents. Now, they must be read in their entirety not 

1 just selected excerpts. ·If it is appropriate, those 

8 Requests and Answers or .the Answers can be used to cross 

9 examine any witnesses that may testify but I will permit 

10 either side to read the entire documents but not excerpts 

11 at an appropriate time in the case. Now, is there anything 

12 else before we go forth with the trial? 

13 MR. ~1ILLIAM HARRIS : Are you saying that we 

14 have ~o read the entire but can we make objections as to 

15 relevancies of portions of the Requests; in other words, 

16 we're sayi~g the facts are true and correct and we have 

17 admitted them but we reserved our objections in our 

18 Answers to the relevancy of the Request. It seems that if 

19 the Court rules at this point that we have to read the 

20 entire thing, then we answered it under a false ·premise. 

21 THE COURT: ~"Tell, t.fr. Harris, I 've agreed to 

22 let you read them and actually they're requests or 

23 admissions by your client. It seems strange for you to 
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build your case on your own client's admis~ions. I think 

you should have some more concrete method of proof so I'm 

going to say whoever undertakes to read those Admissions 

is going to have to go on and read them but if the other 

side wants to object to the relevancy and he has any questioz 

about the competency of it, he can do it •. 

MR. WILLIAM HARRIS : Would you note my 

objection. 

THE COURT: Are you ready to go forward. 

MR. WILLIAM HARRIS: Yes, Your Honor. 

MR. SOKOL: Yes, Your Honor. 

THE COURT: Bring the jury in. 

(The jury returned to the courtroom and 

resumed their place in the jury box.) 

THE COURT: Ladies and gentlemen, we will 

now go forward with the trial of the case. You'll first 

hear: opening statements from the plaintiff's attorney 

and the defendant's attorney if they care to make them. 

I caution you that these stata~ents are not evidence and 

should not be considered by you as evidence or proof in the 

case. Their only purpose is to acquaint you with the 

issues of the case and with what each side intends to 

prove: There will come times, there have already come times 
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ever attempt to do any of these things, to put in streets, 

2 to put in water and sewer lines; the answer, no. 

3 So Safeco says very simply, number one, 

4 as a matter of law, we don't owe the money; number two, 

5 the concept from the beginning was foolhearty; number 

6 three, without a plan to show what you're. going to do 

1 with the money, it makes absolutely no sense whatsoever. 

a We have no l~qal or moral obligatipn to make paym~nt on 

9 the bonds and that is the reason why we are here today. 

10 Thank you. 

11 THE COURT: Call your first witness. 

12 l~. JOHN HARRIS: Yes, sir, I would like to 

13 call by his deposition Ken Holloway who was a representa-

14 tive of Safeco and, if it please the Court, would you 

15 please instruct the jury on the significance of the 

16 testimony by Mr. Holloway. 

17 THE COURT: Do you have Mr. Holloway's 

18 deposition? 

19 MR. JOHN HARRIS: I do, sir. 

20 THE COURT: Ladies and gentlemen, counsel is 

21 now going to read to you the deposition of a witness. 

~ The witness was put under oath and he was asked questions 

23 just as a witness would be on a witness stand. A court 
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reporter was present and too~ do~~ the questions and 

2 the answers and has transcribed them. You should consider 

l the questions and answers of this deposition just as 

4 though Mr. Holloway were present in person and was 

5 testifying before you. All right, Mr. Harris. 

6 

.. 
• 

8 

9 

MR. JOHN HARRIS: Your Honor, may I approach 

the Bench? 

Ladies and gentlemen of the jury, Ken 

Holloway was the individual that Safeco sent to answer 

10 for them. As you see, Safeco is like the County, it is 

11 a legal entity and not a person so we can•t take a 

12 deposition of Mr. Safeco. The representative that they 

13 sent to answer the question was Ken Holloway. 

t4 What I will do is I will read a question 

15 and then read the response that was given. For instance: 

16 Q. Please state your name. 

17 A. Ken S. Holloway. 

18 Q. Who do you work for? 

19 A. Safeco Insurance Company of America. 

20 How long have you been working for Saf.eco? 

21 I started Safeco in September of 1970, 

~ so it's been about eight years. 

23 Q. Are you familiar with the bonds ~~at 
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1 Stafford County is the beneficiary on in which Safeco 

2 is the surety covering Crows Nest Harbour's Sections 

3 A, B, C and 0? 

4 A. Yes. 

5 MR. JOHN HARRIS: If it please the Court, 

6 I'd like to pass the bonds at this time. There are four 

1 bonds, all virtually the same, different sections, 

8 different amounts, but they're all very, very similar, 

9 only. the blanks I think you will find are ·different. 

10 Proceeding now to page nine, at line nine. 

11 MR. SOKOL: Is there any reason we're not 

12 goi~g to --

13 THE COURT: Why are you going from page four 

14 to page nine? 

15 MR. JOHN HARRIS: Your Honor, that is the 

16 section I would deem relevant. 

17 THE COURT: No, sir, if you're going to 

18 read the deposition --

19 MR. JOHN HARRIS: (Reading the deposition.) 

20 Q. A.t this time, I would like to gi.ve you 

21 Safeco Insurance Company Bond Numbers 2219520, 2219519, 

~ 2219522 and 2219521, which are the bonds for Sections A, B, 

23 C and D in Crows Nest. 
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MR. JOHN HARRIS: How would you like to 

2 handle Mr. Sokol's interjections? 

3 THE COURT: You can read your o~ interjections, 

4 Mr. Sokol. 

5 MR. SOKOL: {Reading the deposition) Take a 

6 loQk at the four of those. 

7 MR. JOHN HARRIS: (Reading the deposition) 

8 Q. .on behalf of Safeco Insurance ·company o; 

9 America, a Robert w. Hudson executed the bonds. To your 

10 knowledge, did he have authority at the time to execute 

11 that as an attorney in fact for Safeco Insurance Company? 

12 A. I did not know Mr. Hudson and I am not 

13 able to answer that. 

14 Q. There is an affidavit at the back of them 

15 that indicates that he did. Do you know whether that --

16 A. This is an old for.m. 

17' MR·. SOKOL: tl!ay I interrupt just for a 

18 second, Your Honor, maybe we can save a lot of time. 

19 Is there something -- we stipulated the bonds were in 

20 effect. 

21 ~~. JOHN HARRIS: No, ! would like to read 

~ the sections that I have proposed and, if necessary, I will 

23 read t~e whole deposition. 
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THE COURT: All right, let's go ahead. 

MR. JOHN HARRIS: (Reading the deposition) 

Q. We ar~ talking about Holioway's Exhibits 

~ One, Two, Three and Four. Do you know whether Safeco's 

5 records reflect that these bonds are the same as what 

6 you have in your files? 

.. • A. Yes, these are the same. The power of 

8 attorney is attached to the back of the bonds, which 

9 would give him the authority to execute the bonds. 

10 Q. So, to your knowledge, he did have authority; 

11 is that correct? 

12 Yes, the documents indicate. This is normal 

13 in the course of business to attach a power of attorney. 

14 Do you know whether Safeco Ins~ance Company 

15 rece~ved premiums on the bonds represented by Holloway's 

16 Exhibits One through Four? 

17 A. I do not have personal knowledge that we 

18 received premiums. 

19 Q. Who would have personal knowledge? 

20 A. Our records would indicate, but I did not 

21 check our records in that regard. 

MR. SOKOL: (Reading the deposition) If you 

~ want a stipulation as to that, we can prepare a stipulation, 

SEVERLY H. SHANNON 
Cl!RT!FI!!O '16R9ATIM REPOAT!:R 

58 I 3 .:ACJ<SONS OAK COURT 
9UAKE. VIRGINIA 220 I 5 

250·7902 
343 



2 

3 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

9S 

and the records of Safeco will show what premiums we 

have received. I do not have that immediately available, 

but I do know that premiums were paid and received. 

MR. JOHN HARRIS : (Reading the deposition) 

Premiums were paid and received on all four bonds? 

MR. SOKOL: (Reading the deposition) I would 

have to check that out. I only ask the questions at one 

point if premiums were received and I got the answer, yes. 

If you want a clarification on that, we can get it. 

MR. JOHN HARRIS: (Reading the deposition) 

Mr. Holloway, Exhibit One refers to a plat 

made by Gilbert W. Clifford and Associates, dated 

September 1971, designated as Section A, representing the 

plat of the subdivision, that section of Crows Nest 

Harbour. Do you know whether Safeco has a·copy of those 

plats, or is aware of what those plats contain or show? 

A. I personally did not see the plats. Our 

engineers may have obtained them. 

Q. Who were the engineers. 

A. At the time I employed Surety Consultants 

out of Atlanta. 

Q. 

t,:>lats? 

Do you know where they obtained copies of the 
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~ I would assume the County records, public 

2 records. 

3 Did Safeco, at the time the bonds were 

4 issued, request copies of the plats? 

A.. I asked our engineer to obtain them. 

6 MR. SOKOL: We asked. 

1 MR. JOHN HARRIS: We asked, excuse me, 

a we asked our engineer to obtain them. 

9 (Readi~g the deposition) 

10 Now, at the time the bonds were issued? 

11 A. No, not that I know of. I was not involved 

12 at that point. 

13 Q. Do you know who would know that answer? 

14 A. Yes. 

15 Q. Who would know that answer? 

16 A. A guy by the name of Doug Sibert, S-i-b-e-r-t, 

11 or a division man~ger at that time was Gene Gosney, 

18 G-o-s-n-e-y. 

19 It is my understanding that Gene Gosney no 

20 longer works for Safeco; is that correct? 

21 

22 

23 

That is correct. 

MR. SOKOL: Go on. 

MR. JOHN HARRIS: (Reading the deposition.) 
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1 So, you would not know with respect to 

2 Exhibits Two, Three and Four whether the plats were 

3 described in the bonds -- whether copies of the plats 

4 described in the bonds were actually obtained by Safeco 

5 at the time the bonds were executed; is that correct? 

6 A. That is correct. 

1 0. But, the gentleman you mentioned before 

8 would know the answer? 

9 A. He would know whether or not they acquired it. 

10 Did Safeco generally require copies of the 

11 plats at the time bonds are issued? 

12 A. I don • t' ,.know. 

13 0. Who would know that answer? 

14 A. The same two people. They were in the 

15 Underwriting Department at the time. 

16 Q. 

17 A. 

18 Q. 

19 A. 

20 Georqia. 

21 Q. 

22 A. 

23 surety bonds. 

What is your job with Safeco? 

At the moment? 

At the moment. 

I am Surety Representative for the State of 

~1hat does the Surety Representative do? 

Marketing and under~riting, all types of 
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~ What other positions have you held with 

2 Safeco? 

3 A. I started out as a claims adjustor for two 

years, and then I moved into surety claims for four years, 

5 and then in the first of 1978, I moved into underwriting, 

6 and I have been traini~g since then. 

Q. ~fuat percentage of insurance does Safeco 

8 issue dealing with subdivision bonds 

9 MR. SOKOL: Your Honor, I object to that 

10 question. 

l1 MR. JOHN HARRIS: I don't believe that's 

12 relevant. I would suggest the next relevant section 

13 begins on page twelve at line two. 

14 MR. SOKOL: All right, go ahead. 

15 THE COURT: That is agreed; go on to page 

16 twelve, line two. 

17 MR. JOHN HARRIS : (Reading the deposition) 

18 Do you know of any reason why the bonds 

19 represented by Exhibits One through Four would not have 

20 been in eff.ect at the time they were issued? 

21 A. No. 

22 Q. Do you know any reaso-n why the bonds would 

~ not be in effect now? 
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A. No. 

2 Q. The bonds covered the improvements for the 

3 roads, water and sewer connecting systems, not the 

4 plant or the water plant itself, drainage facilities: 

5 is that correct? Do you want to look at it and see what 

6 they cover? 

1 A. Construction of the streets and water and 

8 sewer lines therein, according to the plat. 

9 To your knowledge, have those improvements in 

10 Sections A through D for Crows Nest Harbour been completed? 

11 A. No, they have not. 

12 Q. Do you know whether ·any work has been done 

13 on any of the improvements? 

14 A. That come under the bond? 

15 Q. Yes. 

16 A. No. 

17 Q. You don't know? 

18 A. I don't believe any work has been done. 

19 0. Would t."le clearing of trees for the roads 

20 come under the bonds? 

21 I wouldn't think so -- part of them maybe. 

~ ~o my knowledge, when I first got involved in this 

23 ~atter, the clearing -- the entrance way to the project 

348 
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was all completed before our bonds were issued. The 

clearing that is there no"?·, that has been done. That 

work was done, was done before we issued our bonds. 

So, you are saying that the clearing was 

done before the bonds were issued? 

That was my understanding. 

Q. What is the purpose of a subdivision. bond? 

It is normally required by the County or 

municipal body to pro.tect them against loss, I assume. 

Q. All right, but isn't it to assure that 

certain improvements are completed whether, in fact, 

they are started or- now? 

MR. SOKOL: (Readi~g the deposition) I think 

that you are asking for a legal opinion that he is not 

qualified to make. You are not a lawyer, are you, 

Mr. Holloway? 

THE WITNESS: No. 

MR. JOHN HARRIS: Would you want to skip to· 

page fifteen, line ten? 

~1r. Sokol? 

there, Judge. 

THE COURT: Do you want to skip down to that, 

MR. SOKOL: I was just reading do'vn through 

Line ten, all right, that's fine. 
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MR. JOHN HARRIS: (Reading the deposition) 

2 What efforts has Safeco made to determine 

3 whether the work in S.ections A, B, C and D of Crows 

4 Nest Harbour has. either been commenced. or completed? 

5 A. When we first received notice from the 

6 County that Crows Nest Harbour was. in default, we 

7 immediately acknowle~ged that notice to the County's 

8 attorney. We provided the services of an engineering 

9 fir.m to review the project to determine the current 

1o status. We also employed legal counsel to assist us in 

11 the legal aspects of the problem·. 

12 0. Did.you send anyone on site to make an 

13 inspection of the property? 

14 A. Yes. 

15 Q. Who did you send on site? 

l6 Surety Consultants Firm. 

17 Q. Did they make a report to you? 

18 A. They made a brief written report, yes. 

19 Q. What did they report to you? 

20 It basically consisted of a breakdown on 

21 the cost to· complete the improvements. 

22 Q. What was the cost to complete the improvements? 

23 I can't ra~ember the specific amount, but it 
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was somewhere in the area of a million, six. 

And, when was that estimate given? 

A. Seems like it was sometime in the fall of 

1977, '76, rather. 

Q. Now, a million, six was for the completion 

of the streets, the water and sewer lines, and the 

drainage facilities; is that correct? 

A. As best could be determined by our e~gineers. 

They did not have all of the plans. There were some 

p~ges missi~g from the plans and specs that we were able 

to obtain, so that in some areas, they had to give a 

general engineering estimate based on their knowledge. 

Q. Do you know what plans and specs were 

missing? 

A. I do not know what specific plans and specs 

were not obtained. 

Q. Do you have a copy of the report that Surety --

or correction that -- what was the name of the engineering 

firm? 

A. 

Q. 

A. 

Q. 

Surety Consultants. 

Surety Consultants gave you. 

Yes, we have one in our records. 

Can we have a copy of it? 
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I MR. SOKOL: (Reading the deposition) Surely. 

2 Didn't you receive a copy previously? I don't know that 

3 I have it. If I don't have it, I will write to Safeco 

4 to get it. 

5 MR. JOHN HARRIS: (Readi~g the deposition) 

6 Q. What did Surety Consultants tell you had 

1 been completed? 

8 A. They said that some of the clearing was 

9 completed. 

10 Q. Anything else? 

II A. No. 

12 Q. Did they indicate anything had been com-

13 menced? Any of the improvements had been started? 

14 A. No. 

15 Q. Your fUrther defense in your answer -- have 

16 you seen that? 

17 A. I don't believe I have. I haven't been 

18 handling this case but for about a year and a half now. 

19 Q. I think previously you had indicated that 

20 there had been consideration made for the bonds: is that 

21 correct? 

22 A. 

23 

If our records so indicate. 

HR. SOKOL: (Reading the deposition) Prem~um 
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was tendered and accepted. 

2 MR. JOHN HARRIS: (Reading the deposition) 

3 Premium was tendered and accepted? 

4 l-1R. SOKOL : (Reading the depositiqn) To the 

5 best of my knowledge as attorney. If there is any change 

6 in that, I will let you know but at the present time 

1 that is my best reco~lection. 

8 MR. JOHN HARRIS: (Readinq the deposition) 

9 A. I did not investigate to check and see 

10 whether or not we had received premimns. 

11 Q. Will you do that and so advise me? 

12 A. Yes. 

13 MR. SOKOL: (Reading the deposition) I will do 

14 that. 

15 MR. JOHN HARRIS: (Reading the deposition) 

16 Q. Now, it states your further defense i~ want 

17 and failure 

18 MR. SOKOL: Your Honor, now we•re getting 

19 into legal differences. 

20 
MR. JOHN HARRIS: I suggest we skip to page 

21 twenty-four, commencing at line eleven. 

22 

23 

MR. SOKOL: All right, go ahead. 

THE COURT: Page twenty-four, line eleven. 
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MR. JOh~ HARRIS: Yes, sir; this is an 

2 answer. (Reading the deposition) 

3 A. It was not brought to my attention ·that 

4 there was any problem with the plats. 

5 Q. Were there any problems with the bonds? 

A. Not to my knowledge. 

1 Q. De you have any knowledge that there was any 

a problem with the bonds? 

9 A. I don't understand the question. 

to Q. Well, do you have any knowledge to why 

11 payment should not be made on the· bonds? 

12 A. There are certainly defenses that we have 

13 raised. 

14 Q. Factual items that you know of, or somebody 

15 has told you of, any knowlege of any information -- for 

16 .example, say the bond was not signed. That would be a 

11 factual matter that you could testify to. Do you know 

18 of any factual matters, other than what you have stated 

19 in your defenses, that would indicat·e to you that those 

20 bonds were not valid? 

21 To my knowledge, there is nothing improper 

22 about our bonds on their face. 

23 Q. Or the plats? 
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A. Or the plats. 

2 Q. Who have you discussed the bonds or the 

3 plats with'? 

4 A. Only the people in my company and legal counsel 

5 Q. Who are the people in your company that you 

6 have discussed it with'? 

7 A. The person I was immediately reporting to is 

s Mr. E. W. Dougherty, 0-o-u-g-h-e-r-t-y. 

9 Q. What is his position with the company'? 

10 A. At that time he was reginal manager of 

11 surety claims for the Atlanta Division. 

12 Q.· What is he now? 

13 A. He is now counsel with a law firm in Atlanta 

14 called Vangerpy, v-a-n-g-e-r-p-y, and Bevis, B-o-v-i-s. 

15 Q. tiho else did you discuss them with'? 

16 A. During.the two years, or three years I 

17 handled this matter, I talked 'Iii th Mr. Wayne Jensen. 

18 Q. What is his position? 

19 A. He is surety claims manager for Safeco Insur-

20 ance Company for the entire country. 

21 l.ffi. JOh""N HARRIS: With your permission I 

22 would like to skip ahead. I would suggest page thirty, 

line two. 
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THE COu~T: Is that agreeable? 

MR. SOKOL: Yes, sir. 

MR. JOHN HARRIS: (Reading the deposition) 

~ ~fuat investigation did you make? 

A After we r.eceived the County's notice, 

we employed an engineering firm and legal counsel. The 

engineering fir.m reviewed the project. This is normal 

in my job at that time.. The normal sequence is if you 

receive a notice of default or any notice from anyone as 

far as a claim is concerned under our bond, that you 

acknowledge the notice, you investigate the situation by 

reviewing all documents, reviewing the project 

~ What documents did you review? 

A Any documents that I could obtain. 

~ Did you review the bonds? 

~ Of course, that is the first document. 

Q. Did you find anything that -vrould affect 

the validity of the bonds? 

A. I did not. 

~ Did you review the plats? 

~ I did not personally review the plats. 

~~- JOHN F-~2RIS: With your permission, again, 

I would suggest that we skip to page forty-three, line 
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eighteen. 

2 MR. SOKOL: I think you should. go on to 

3 page thirty-one. 

MR. JOHN HARRIS: All right.- (Reading the 

s deposition) 

6 

1 

8 

9 

10 

11 

12 

13 
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Q. Did you go on site where the project was and 

view the project? 

A. Yes, I did. 

Q. What did you find there? 

A. I found some area that was cleared near the 

entrance, and a few roadways, or looked what would be 

!roadways, where some trees were cut down. 

Was there any grading done? 

A. Not to my knowledge. You could see hills and 

~alleys and things like that where trees were simply cut 

~own. 

Did you see any grading, actual work being 

performed? 

A. No, nothing was going on. 

Q. Did you see where it had been done? 

I saw where some, obviously some trees had 

been removed, but there was a lot of brush that had 

grown up. 
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~ You saw no evidence of any type of 

2 grading whatsoever; is that right? 

3 A. Only thing I remember is there is a two-

4 lane pathway for a road, or where cars and trucks had 

5 gone back in there, I guess, but as far as being able to 

6 get off of that one 

1 Describe what you saw. You said there was 

8 a path? 

9 A. It looked like what I called a pig trail. 

10 Was it the b~~innings of a road, or what? 

11 A. It could have been. Obviously a car had 

12 been driven down there;. and the grass was grown up 

13 between the two bare spots. 

14 Was there a ditch along the e~qe? 

15 A. Not that I recall. 

16 You employed an engineer. What did the 

17 engineer report to you? 

18 A. Originally they reported preliminary figures 

19 on the phone. 

20 Q. What facts do you ra~ember that they reported 

21 on the phone, and who did you talk to? 

23 Ducket. 

I talked to a person by the name of Buddy 
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~ What did he tell you? 

2 A. He told me their preliminary projections 

3 were somewhere in the neighborhood of a million, six to 

4 get the improvements under the bond. 

5 .. Q. Did he give you a breakdown of that f~gure • 

6 A. He gave me a breakdown of each of the four 

1 bonds, and they totaled up to a million whatever it is.· 

8 It is the same numbers in the report that you have a 

9 copy of. 

10 Q. So, anything else that you did in relation 

11 to reviewing the claims bei~g made by the County? 

12 A. We had various discussions with the attorney 

13 representing the County, we had several meetings. We had 

14 a meeting with the County's Attorney, and I believe it 

15 is the County Commissioner. Is that what they call him 

16 here? 

17 Q. You are talking about County Administrator? 

18 A. Administrator, yes. 

19 Q. What were the purposes of these meetings? 

20 A. To further discuss the problem and get a 

21 better understanding. 

22 Q. 

23 Consultants? 

Is this the report you received from Surety 
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~ Yes. I notice here that Buddy Ducket's 

2 name is actually Clyde, C-1-y-d-e, Ducket. 

3 MR. JOHN HARRIS: (Reading the deposition) 

4 I would like to put that in as an Exhibit, Holloway 

5 Number Five. 

6 Would you like to skip ahead, Bill? 

1 MR. SOKOL: Where to? 

8 b-".R. JOHN HARRIS: To page forty-three, line 

9 eighteen. 

10 MR. SOKOL: All right. 

11 MR. JOHN HARRIS: (Reading the deposition) 

12 Q. Do you agree that.the bonds in question are 

13 subdivision bonds? 

14 Yes, they state on their face that they 

15 are subdivision bonds, and I have no reason to question 

16 that. 

17 Q. What is a performance bond? 

18 A. A performance bond --

19 MR. SOKOL: Your Honor, please, I'm going to 

20 object here on the ground they're asking for questions 

21 calling for legal interpretations of the bond from a 

22 nonlawyer witness. 

23 TEE COURT: Objection is overruled. 
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MR. JOHN HARRIS : I ' 11 begin it again. 

(Reading the deposition) 

Q. What is a performance bond? 

A. A performance bond? It is a form of 

financial guaranty. 

Q. What are you guarantying? 

A. Against financial loss. 

Who generally requests performance bonds? 

A. An owner of a piece of land that wants some 

improvements under a contract. 

~ Do generally public owners request performance 

bonds? I mean in local governments, state governments? 

A. Yes, and private. It guarantees a 

contract will be performed. 

Q. Who was to perform the wo·rk that was covered 

by the subdivision bonds? 

The developer was Crows Nest Harbour. I 

don't know who the actual contractor was they employed or 

were going to employ to complete the work. I have no 

knowledge of that. 

Q. 

that correct? 

A. 

Stafford County was not to do the work; is 

It is my understanding they were not. 
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~ Nor was Stafford County responsible for the 

2 completion of that work? 

MR. SOKOL: Again I obj"ect that does require 

4 a legal interpretation as to who's responsible for the 

5 completion of the work. 

6 MR. JOHN HARRIS: The witness answers the 

1 question down at t.&.'le bottom, sir, line fif.teen. 

8 THE COURT: The objection is sustained. 

9 t-IR. JOHN ~IS: (Readi~q the deposition) 

10 Q. Who was responsible? 

ll A. Crows Nest Harbour, according to the 

12 plats that were on file with the County, and to the best 

13 of my knowledge. 

14 Q. vlhat is a payment bond? 

15 A. A payment bond is issued to cover labor and 

16 material bills incurred in completing a project, proper 

17 claims. 

18 Q. So, if I understand you correctly, Safeco 

19 was guarantying to the County, by way of the subdivision 

20 bond, that Crows Nest Harbour would complete the work; is 

21 that correct? 

A. 

23 

Yes, as originally planned and platted. 

MR. JOHN ~~~~IS: We then get to a legal 
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matter and I have no wish to read any of the rest of this 

unless you would want for me to, sir. 

MR. SOKOL: Rest of what? 

MR. JOHN HARRIS: Rest of the deposition. 

MR. SOKOL-: Can I take a look at it. I can't 

look in one minute, Judge. 

THE COURT: All right, gentlemen, if it 

will be satisfactory-to you to per.mit.Mr. Harris to 

read this deposition and reserving to you, l~. Sokol, 

the right to read the ~est of it if you care.to. 

MR. JOHN HARRIS: Yes, sir, that's satisfactory, 

sir. 

f.'f.R. WILLIAM HARRIS: Your Honor, we • d call 

George Smerigan. 

(The witness was sworn.) 

Thereupon, 

GEORGE SMERIG1u'l, 

a witness, was called for examination by counsel for the 

plaintiff, and, having been duly sworn, was examined and 

testif.ied as follows: 

DIRECT E~~INATION 

BY ~1R. WILLIAN HARRIS: 

Q. \vould you state your name and spell your name 
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for the court reporter. 

2 A. It's George Smerigan, 5-m-e-r-i-g-a-n. 

3 Q. What is your current address? 

A. 8·946 Elm Street, Kirkland, Ohio. 

5 Q. Were you a for.mer employee of Stafford County? 

6 A. Yes, I was.· 

7 0. What position did you hold and how long did 

8 you hold it? 

9 A. I was the Connnunity Development Director for 

10 the County from 1973 through '79, '80. 

11 Q. When did you leave the County? 

12 A. In April of this year. 

13 Q. Would you tell the jury in general terms 

14 what your duties were as Community Development Director? 

15 A. I was in charge of planning activities for 

16 the County, administration of the subdivis~on zoning 

17 regulations, supervision of .the Building Inspection 

18 Department. I provided advice to the Planning Commission, 

19 the Board of Zoning Appeals and aoard of Supervisors with 

20 regard to land development matters. 

21 Q. 

A. 

23 planning. 

What is your educational background? 

I have a Master's Degree in city regional 
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1 Q. Mr. Smer~gan, I show you Plaintiff's Exhibit 

2 Nine and ask you if you've ever seen that document before? 

3 A. Yes, I have. 

I show you Plaintiff's Exhibit Eight; have 

5 you ever seen that document before? 

6 A. Yes.· · 

1 Q. I show you Plaintiff's Exhibit Number Seven; 

8 have you ever seen that document before? 

9 A. Yes, I have. 

10 Q. What are those documents? 

11 A. These are copies of the subdivision P.lats 

12 for Sections A thro~gh D of Crows Nest Harbour. 

13 Were you involved in the approval of those 

14 plats? 

15 Indirectly I was. The plats were approved 

16 by the Board of Supervisors in 1971 which was prior to my 

17 time with the County. However, the final authorizations 

18 and signatures and posting of the bonds and the recording 

19 of these plats did not occur until 1973 when I was with the 

20 County so I ?articipated in it in the very end. 

21 Q. Would you explain the approval procedure you 

~ went through with those plats, please, to the jury? 

23 A. It was a standard subdivision approval process. 
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The typical procedure with a subdivision plat, final sub-

2 division plat, would be that it would be submitted to the 

3 Planning Commission who would.review it and make a recom-

4 mendation to ·the Board of Supervisors. The Supervisors 

5 would review it and either approve it or deny it. If they 

6 approved it, that was authorization for the County Admin-

1 istrator to place his signature on the plat once the bond 

8 had been posted. 

9 Af.ter the approval it required a s~qnature 

10 at the time of a representative of the Health Department, 

11 the State Health Department, a representative from the 

12 State Highway Department, a chairman or secretary from 

13 the Planning Commission, and the chairman or the agent 

14 which was the County Administrator for the Board of 

15 Supervisors. All four of those signatures had to be on 

16 the plat prior to its being recorded. 

17 Q. What was the general procedure as to the 

18 order of approval? 

19 Typically what would happen is the Planning 

20 Commissioner and the Board of Supervisors would review the 

21 plats and approve them and then following that approval, 

~ it was necessary for ~~e developer or his agent to obtain 

23 the signatures of each of those individuals, the Health 
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Department, the Highway Department and the two signatures 

2 from the County and the two signatures -- the signatures 

3 · from the Health Department and the Highway Department are 

4 based on their technical review of the road plans, and the 

5 water and sewer plans, or wells and drain fields, if that 

6 was the case. And the County signatures were two things. 

1 They were to verify the posting of the bond and a verifica-

8 tion of the Board's action in approvi~g it. 

9 !tlr. Smerigan, I show you Plaintiff's Exhibits 

10 One thro~gh Four; have you seen those documents before? 

11 MR. ·WILLI~4 HARRIS: Your Honor, cou~d I 

12 show the Exhi.bi ts to the jury? · 

13 THE COURT: Is that Seven, Eight and Nine? 

14 MR. WILLIAM HARRIS: Yes, Your Honor. 

15 THE COURT: Yes, they can go to the jury. 

16 THE WITNESS: In answer to your question, yes, 

11 I have seen these before. 

18 BY MR. WILLIAM HARRIS: 

19 Q. What are those documents? 

20 A. Those are the subdivision bonds that were 

21 posted for Sections A through D. 

22 Q. Would you look at this document and see if you'v~ 

~ seen that before? 
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~ Yes, many times. 

~ What is that document? 

~ This was g~eralized development plan for 

the entire Crows Nest Harbour project. rt showed the 

master water layout. 

~ What does this show with respect to which 

sections this covers? 

~ Well, Sections A through·G are actually 

designated on here although the entire Crows Nest Harbour 

is covered by the drawing. 

Q. Your previous testimony dealt with Sections A, 

B, C and D; is that correct? 

~ That's correct and all four of those sections 

are shown. 

Q. So your testL~ony to this point is limited to 

the Sections A .through D? 

MR. SOKOL: Wait a minute, Your Honor, he's 

identifyi~g a master plan for the entire subdivision, 

I believe, right there. 

MR. WILLIAM HARRIS: Your Honor, I'd like to 

tender this as an Exhibit. One further question. 

3Y MR. WILLIAM a@~RIS: 

~ ~4r. Smerigan, where did you see this doc~~ent? 
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~ It was on file in the Community Development 

2 Off.ice. 

3 MR. WILLIAM HARRIS: Your Honor, I would like 

to tender this as an Exhibit. 

5 ~1R. SOKOL: So long as it's an Exhibit showing 

6 exactly what it shows, master plan for the entire sub-

1 division. 

8 THE COURT: Do you have a?y objection to that 

9 coming in? 

10 MR. SOKOL: No, sir. 

11 THE" COURT: It will be r.ecei.ved as P.lainti.ff' s 

12 Exhibit Twelve. 

13 (The document heretofore referred to 

14 was marked Plaintiff's Exhibit Twelve 

15 and was received in evidence.) 

16 BY MR. WILLIAM a~RIS: 

17 Q. Mr. Smer~gan, will you look at Plaintiff's 

18 Exhibit Eleven. 

19 A. 

20 Nest project. 

21 

22 evidence? 

23 

This is the master sewer plan on the Crows 

THE COURT: Has that been received into 

M.~. JOh~ HARRIS: Yes, sir, it's tagged and 
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marked as Plaintiff's Exhibit Eleven. 

MR. SOKOL: No objection. 

BY MR. WILLIAM HARRIS : 

~ Mr. Smerigan, both of these last two Exhibits, 

Eleven and Twelve, show more than Sections A, B, c and D 

and you've testified that S~ctions A through D had been 

approved; do you know whether any other sections were 

approved? 

~ No other sections were ever given final 

approval as far as being able to be recorded. 

~ I show you this document and ask have you 

ever seen that document before? -

A. Yes, I have. 

Q. What does that document represent? 

A. These are the detailed road plans for the first 

four sections of Crows Nest Harbour, Sections A through D. 

They are the road profiles and the overall drainage plan 

in those four sections. 

Q. Where have you seen that before? 

A. These were on file in the Community Development 

Office. 

MR. WILLI~~ HARRIS: Your Honor, I tender them 

as an Exhibit. 
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MR. SOKOL: I have no objection. 

2 THE COURT: The detailed road plan is received 

3 as Plaintiff's·Exhibit Thirteen. 

(~he document heretofore referred to 

5 was marked Plaintiff's Exhibit Thirteen 

6 and received in evidence.) 

1 BY MR. WILLIAM HARRIS: 

8 Do you know when these when the Board of 

9 Supervisors approved the bonds? 

10 A. It was in October of 1973. 

11 Do you know how many lots are within Sections 

12 A, B, C and D? 

13 As I r.ecall ,. there are about three hundred 

14 and forty-six, I believe it was. 

15 Q. Do you know whether or not any of these lots 

16 have been sold? 

17 Yes, many of them had been sold. 

18 Q. Do you know how many had been sold? 

19 A. I -- as I recall, Crows Nest Harbour stiil 

20 holds title to thirty-three of the lots so all but thirty-

21 three had been transferred in title. 

Q. Would you state whether or not any improvements 

23 called for under- the subdivision bonds, a·nd let me let you 
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look at those, would you take a moment and look at the 

2 subdivision bonds and tell me whether any of the improve-

ments called for under the bonds have been completed? 

4 A. No, none of these have been completed. 

5 Q. Is there a requirement by Stafford County. 

6 that bonds be pos.ted? 

A. Yes, there is. 

8 MR. WILLIAM HARRIS : Wou~d you answer 

9 t1r. Sokol's questions, please. 

10 CROSS Exru4INATION 

11 BY MR. SOKOL: 

12 When did you begin working for the County, 

13 Mr. Smeriqan? 

14 A. It was either May or June of 1973. 

15 Q.' And I take it by that time you became 

16 one of. the first tasks was to fam~liarize yourself with 

11 Crows Nest Harbour development; is that right? 

18 That was an initial task, yes. 

19 Q. Now, the Crows Nest Barbour development 

20 consisted in its entirety of something over four thousand 

21 

23 

acres; did it not? 

A. 

Q. 

Yes, it did. 

Did it i~clude -- are you familiar with the 
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1 zoning that applied to that? 

2 Yes. 

3 All right, what was the zoni~g that applied? 

4 l-1R. WILLIAM HARRIS: Your Honor, I would 

s· object, there's no relevancy at all to the zoning of those 

6 four s.ections. 

r THE COURT·: . Objection overruled. 

8 BY MR. SOKOL: 

9 Wnat zoning applied to the development known 

10 as Crows Nest Harbour? 

11 A. A portion of it was zoned R-1, which is a 

12 single family residential zone; there was a portion zoned 

13 R-2, which is a multi-family residential zoni~g, and 

14 some of it was zoned M-1 which was like industrial zoning, 

15 and there was a portion zoned for commercial use; I believe 

16 it was B-1. 

1':' Q. All right, if we view the Crows Nest Harbour 

18 area then, would it be fair to say it was a high density· 

19 area as it was zoned in '73? 

20 A. Portions of it were. 

21 Q. And that zoning had been adopted in 1971; 

~ is that right? 

That' s. correct. 
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~ Let's talk about water first of all. The 

2 residents of A, B, C and D were to have central water 

a· supply; r~ght? 

4 A. That • s. correct. 

5 State the obvious, if you will, what does 

6 central water supply mean? 

1 It meant that there would be a source that 

8 would provide water to each of the lots, that they would 

9 not have to rely on an individual system on each lot. 

10 And what was the central source to be for 

11 the residents of Sections A, B, C and D? 

12 A. At the very earliest point it was -- there 

13 was discussion of an on-site well which would then serve 

14 the entire area. I don't mean wells individually on the 

15 lots but I mean a central well ·which would then be pumped 

16 through a line sys.tem to serve those lots. At a later 

17 point that was revised and there were arrangements made 

18 for them to connect to the County's existing water system 

19 and· use County water. 

20 Q. That would mean in not only Sections A, B, C 

21 and D but the entire Crows Nest Harbour development would 

22 be the recipient of what we cali County water~ is that 

23 right? 
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~ That was the intention at the t~e; that's 

2 right. 

3 Q. At the time; what do you mean, what time? 

A. At the time they switched from using on-site 

5 wells to using the County water, the understanding was 

6 the County would provide water for the entire development. 

But the last understanding between Crows 

8 Nest Harbour and the· C9unty was that the County would 

9 provide water; is that correct? 

10 A. That's correct. 

11 Now, where would the point of entry be from 

12 outside Crows Nest, the closest point in the County that 

13 Crows Nest could hook up some lines? 

14 A. They were to connect to the main transmission 

15 line that's in the right of way up Route 1. 

16 How far away is that? 

17 MR. ~TILLIAM HARRIS: Your Honor, I would 

18 object to exceeding the scope of direct. If he wants to 

19 call him, I'm not going to release Mr. Smerigan, he can 

20 call him. 

21 

22 

23 exception. 

THE COURT: Objection overruled. 

MR. 1i7ILLIM1 HARRIS: Would you note my 
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BY l4R. SOKOL: 

2 Q. How far away would it be from the nearest 

3 point before this point of access that you see on the 

4 pians to the County connector? 

5 A. Several miles. 

6 How many miles? 

A. I don't recall exactly. I know we figured it 

8 at one point but thinking back -~ it would be easier if I 

9 had some kind of reference material, but I'd say probably 

10 somewhere close to five. 

11 Q. So in order for this pl~n to work, lines would 
: )•, 

l2 have had to have been laid from Crows Nest Harbour to the 

13 County connector f~ve miles away; right? 

14 A. That's correct. 

15 Q. Now, there would be -- was there a Highway 

16 Department right of way that they could have followed? 

11 A. Yes. 

18 Q. Would that have been more than five miles 

19 if you went the Highway Department way? 

20 A. I don't remember the exact distance. I know 

21 at the time that we discussed -- when I discussed with the 

22 Crows Nest Harbour people their alternatives for reaching 

23 water supply, we looked at the possibility of. utilizing the 
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highway right of way as a means of getting there and we 

calculated the mile~ge but I don't remember the exact 

figure. 

Q. Do you know whether any approval had been 

obtained from the Highway Department for laying the water 

lines along the Highway Department right of way? 

A. I wasn't aware of any. 

Q. You're not aware of any approval; are you?. 

No. 

Q. If there had been one -- how long has it been 

since you le·ft the County? 

A. I left in April of this year. 

Q. This past April and when you left you were 

still connected with zoning? 

A. That's correct. 

Q. If there had been an agreement struck with 

the Highway Department for using their right of way, 

I take it that George Smerigan would have known about it? 

A. 

Q. 

reached? 

Q. 

That's correct. 

So is it fair to assume there was no agreement 

Yes. 

Now, if you didn·' t go the Highway Department 
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way, would you have to go across private property to 

2 fulfill this five miles of water line? 

3 Yes. 

Q. Would that require the acquisition of ease-

5 ments? 

6 MR. WILLIAM HARRIS: Your Honor, could I note 

1 a couple of objections as to relevancy? I don't know 

8 ~hether you want to have the jury excluded while I make 

9 ... the argument. 

10 THE COURT: State your grounds of objection. 

11 MR. WILLIAM ~~IS: rt•s relevancy and he's 

12 exceeding the scope, and also that it's a matter that the 

13 principal would not have as a defense and therefore the 

14 surety does not have that defense so all of this material 

15 is totally irrelevant. 

16 THE COURT: Objection overruled. 

17 MR. WILL~~! HARRIS: Note my exception. 

18 BY !-1R. SOKOL: 

19 Q. Well, would Crows Nest Harbour had to have 

20 required easements over private property over a distance of 

21 five miles if they hadn't gotten the Highway Depar~~ent 

~ right of way or were to reach the Interceptor water line? 

23 A. Yes. 
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~ Do you know if any such easements had ever 

2 been obtained for the laying of water lines between 

3 Crows Nest and the Interceptor line? 

A. To my knowledge, none were. 

5 If those easements had been obtained, would 

6 George Smeriqan have known about them by the time you left 

1 in 1979? 

8 A. Most .probably. 

9 Q. So is it fair then to conclude that no easement~ 

10 were obtained oecause George Smerigan did not know about it? 

11 A. That's probably a fair assumption. 

12 Now, I take it you have a substantia~ cost 

13 whether you went by way of the Highway Department right of 

14 way or private easements in actually laying the water line; 

15 correct? 

16 Yes. 

17 That means the cost of the line, itself? 

18 A. Yes. 

19 Q. It means the cost of installation of the line? 

20 A. Correct. 

21 Q. ~ow, based on your review of the water lines, 

~ was any part of this improvement bonded by any of the four 

23 bonds posted by Safeco? 
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.1 A. The bonds did not ·relate to any outside 

2 improvements. 

3 Q. Any outside improvements whatsoever; 

4 correct? 

5 A. That • s corr.ect. 

6 Q. Now, let's go on to the master sewer plan 

1 of Crows Nest Harbour. If you look at that plan again 

a with respect to the removal of sewage, how was sewage to 

9 be removed from Crows Nest Harbour? 

10 A. There was to be a treatment plant, sanita~y 

11 sewage treatment plant, constructed on the site.so that 
=····· 

12 all the sew~ge would be treated at that treatment plant. 

13 Q. All right, is that location shown on this 

14 plat? 

15 A. Yes, it is. 

16 Q. Would you mark with this green pen the 

17 location of the sewage disposal facility and would you 

18 write in there, sewage facility? 
. \. 

19 A. It says it right on here. 

20 Q. Would residents of Sections A, B, C and D 

21 have sewer lines that would eventually lead to this 

~ sewage treatment facility? 

23 Yes. 
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~ Now, I take it, based on you; experience 

2 ~1R. WILLIAM HAR...'ttiS: Could I have my 

3 objection as a·continuing objection? 

THE COURT: Your objection is noted as a 

5 continuing objection. 

6 BY MR. SOKOL: 

1 Now, what is a sewage treatment facility? 

8 A. I don't know if I understand exactly. 

9 G~ve the jury some idea, this particular 

10 sewage treatment facility shown on this plat, what is it? 

11 A. It's a facility whose function is to take all 

12 sewage and process it so that the affluent or the end 

13 product is pure enough to be placed back into free-flowing 

14 streams. 

15 Would it be fair to say that that is a 

16 substantial project by way of engineering? 

17 A. Yes. 

18 Would it be fair to say that that is a very 

19 costly project by way of actually realizing and constructing 

20 "it? 

21 A. Yes. 

22 Q. Was any work done on Crows Nest Harbour with 

~ respect to the installation of the sew~ge trea~~ent 
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facility? 

A. There were plans that were drawn and submitted 

for review. To my knowledge, those plans were never 

approved by the State Health D~partment, State Water 

Control Board, who had the regulating responsibility 

with regard to sewage treatment _...plants. 

Q. So those plans would have been submitted 

sometime in the early '70's, '74, '13? 

A. Yes. 

Q. And tho.se plans languished, did they not, 

with the State Departments? 

A. As I recall what happened at the time, the 

initial plans were drawn to meet the· standards that 

existed at that time. Well, during the review process 

the plans for affluent release in that particular area 

requirements we~e raised by the Environmental Protection 

~qency so that the plans then had to require some redrafting 

in order to meet those new standards. 

Q. And those plans were never redrafted; were 

20 they, and submitted? 

21 A. I don't know whether or not they were redrafted. 

~ To my knowledge, revised drawings were not resubmitted. 

Q. Now, the sewage trea~~ent facility, ~~at sewage 
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treatment plant, isn't it an integral part of what we 

2 call central sewage, is it not? 

3 A. Yes. 

I.mean,.without that kind of plant, you do 

not have central sewage based on these plans; correct? 

6 A. Well, eventually eventually the sewage 

1 has to be treated someplace. 

8 Q. And that's where it was going to be treated 

9 at Crows Nest Harbour; r~qht, under the plan? 

10 A. The proposal under the plan was to treat it 

11 at that location. 

12 Q. Now, you have reviewed the four bonds; correct? 

13 Yes, I have. 

14 Q. Was the installation the cost of the 

15 installation of the sewage treatment facility a part of the 

16 bonded improvements under the four bonds posted by Safeco? 

17 A. No, it was not. 

18 Q. Should it have been, Mr. Smerigan? 

19 MR. JOHN ~~RIS: Objection, Your Honor, it 

20 calls for a conclusion by the witness which he may not be 

21 qualified to provide the answer. 

THE COURT: Objection sustained. 
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BY MR. SOKOL: 

2 But the central water and the central sewer 

3 involved sewage lines, sewage and water lines; right, 

4 installation of sewage and water lines? 

5 A. A water distribution center and a sewage 

6 collection system. 

1 Now, when you went to the subdivision 

a Sections A, B, C and D, there was no work performed 

9 whatsoever in ter.ms of laying water and sewer lL~es; 

10 was there? 

11 A. In terms of installing anything, no, there 

12 was nothing installed. 

13 Q. Now, let's· talk about in the course of your 

14 duties, again reviewi~g this project, the matter of 

15 approach roads came up; did it not? 

16 A. Yes,. it did. 

17 Q. You were involved with that aspect of it? 

18 A. Yes. 

19 Q. And those approach roads would service 

20 A, B, C and D and the rest of the subdivision; right? 

21 That's correct. 

22 Q. And were studies done to sho'il tlle increase 

23 in traffic flow to the area by reason of the development? 
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l.ffi. WILLIAM HARRIS: Your Honor, I think we're 

changing subjects, I would make the same objection and have 

it be a continuing objection. I ~ould assume the Court 

would rule the same·way. I do not see the- approach roads 

as being relevant to the cost of the improvements in 

Sections A, B, C and D. 

THE COURT: Objection is overruled. 

MR. WILLIAM HARRIS : iiould you no·te my 

exception. 

MR •. SOKOL: Strike the question. 

BY MR. SOKOL: 

Q. In the course.of your review of the development 

of A, B, C and D and the entire development known as Crows 

Nest, did the matter of the adequacy of approach roads 

come within your. consideration? 

Yes, it did. 

Would tho.se approach roads have been 608 and 

609? 

A. Yes, ~ong others. 

Q. Were studies conducted that you were aware of 

with respect to traffic volume into the subdivision as it 

developed? 

A. Traffic volume generated by the subdivision, yes. 
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~ And was the conclusion reached that the 

2 approach roads were not sufficient for that purpose? 

3 A. Yes, it was. 

Q. And was the conclusion reached that those 

5 approach roads would have to be upgraded? 

6 Yes, it was. 

And what does upgraded mean? 

8 A. At that time it wa·s felt that there would 

9 probably have to be some expansion of the roads, widening, 

10 to increase the po.tential carrying capacity of the road 

11 to handle the volume of traffic. 

12 Was it necessary also to extend one of the 

13 roads? 

14 A. That may have been possible as well. We 

15 looked at several alternatives for providing better access 

16 and there were different alternatives and one of those 

17 alternatives, or more than one, may well have dealt with 

18 extending some. 

19 Q. How about the matter of whether or not, in 

20 your review of the bonds, whether the cost of upgrading 

21 the approach roads was a part of the bonded improvements 

22 covered by Safeco•s bonds? 

23 A. No, the bonds did not cover a·ny outside road 
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work at all. 

2 Q. At all? 

3 A. None at all. 

Q. Let•s talk about the nature of the property, 

s itself, Crows Nest Harbour, much of it is a marshland; 

6 right? 

1 A. Some of it is. 

8 Q. Wetland? 

9 Some of it wetland, yes. 

10 Q. And the area being wetland; does that require 

11 meeting certain standards when you go in and improve 

12 property there? 

13 A. Wetlands are basically 

14 MR. WILLIAM HARRIS: I would object, Your 

15 Honor, unless he shows that this question provided 

16 what is the time period we're talking about? 

17 THE COURT: Objection sustained. 

18 MR. SOKOL: May I then go on to the matter of 

19 erosion control. 

20 BY MR. SOKOL: 

21 Q. Did Stafford subsequently enact an Erosion 

22 Control Act? 

23 Yes, they did. 
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~ What is erosion control, Mr. Smerigan? 

A. Erosion is the l.oss of soil either thz:ough 

being carried by the water, or wind, as the result of the 

lack of vegetation or whatever, the whole setting place.· 

MR. WILLIAM HARRIS: Your Honor, I make the 

same objection. If he continues this. line of questioning, 

I think he should show a time period we're talking about. 

THE COURT: Get the time frame into it, 

Mr. Sokol. 

~1R. SOKOL: Let me move onto another area, 

maybe I can tie it in when. I get into that, Your Honor. 

BY MR. SOKOL: 

Mr. Smerigan, when you walked onto· the 

property sometime, or did you walk and inspect the 

property sometime late 1974? 

A. Yes, I did. 

Q. There had just been a little bit of clearing 

done by that time; right? 

A. Had been some clearing and some minimal 

. grading. 

Q. But there had been no, not the first bit 

of any road construction, had there? 

A. ~vell, the clearing and the grading would be 
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initial work as far as road construction. You have to do 

2 that before you can do anything else. 

Q. But there hadn•t been actually the installatior. 

4 of any roads per se? 

5 There had been no asphalt, or concrete or 

6 anything of that nature put down, no. 

7 Q. Now, when you first came to the County, 

s Mr. Smerigan, did the matter of the consideration of rural 

9 County zoning come to your attention or shortly after you 

10 arrived here? 

11 Yes. 

12 Q. Did you study the matter of zoning in Stafford 

13 County? 

14 A. Yes. 

15 I show you this document and I ask you to 

16 look at it and ask if you can identify it? 

17 MR. WILLIAM HARRIS: Your Honor, I would 

18 object on the grounds of relevancy to this line of 

19 questioning. That document again is not relevant to the 

20 issue before us today. 

21 

22 sir. 

23 

THE COURT: I don't know what the document is, 

MR. SOKOL: It's a Comprehensive Development 
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Plan for the County, Your Honor, including Crows Nest 

2 Harbour, the area of Crows Nest Harbour. 

THE COURT: The objection is overruled. 

·-I- ~1R. WILLIAM HARRIS: Your Honor, could I 

5 state a little further my objection. That document 

6 according to the case law of Virginia is nothing more 

7 than a guideline. It is not a mandatory requirement on 

8 • the County, it is purely a guideline and I would cite the 

9 case of Board of Supervisors versus Williams, 216 Virginia --

to correction, 216 Southeast 2d at page 33 and page 46. 

11 This Board of Supervisors correctly maintains the 

12 Comprehensive Plan is not a zoning ordinance but is merely 

13 a guideline. This is merely a guideline. In addition, 

l:t. it occurs in 1975, almost two years after the bonds were 

15 approved, and four years after the zoning, the initial 

16 zoning, was approved. And the Code of Virginia requires 

17 that this Comprehensive Plan be updated regularly. 

18 I see it as totally irrelevant to the issues 

19 in this case and I would object to test~ony on it. 

20 MR. SOKOL: If Your Honor please, Mr. Harris 

21 has introduced into ev·i.dence a letter that he wrote in 

22 1976, June of 1976, to Safeco Insurance Company and he 

21 asked Safeco to come in and pay some money for the 
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installation of the roads and the laying of water and sewer 

lines as a representative of Stafford County. 

. . 
Now, one year earlier and even before·that 

as Mr. Smerigan will testify I know, Mr. Smer~gan put in 

untold hours in the formulation of a plan that bears 

directly on whether or not water and sewer lines can go 

into Crows Nest Harbour or into Sections A, B, C and D. 

This is not a sketch or a diagram, this is a work product 

of substantial significance. 

And to ask a surety to come in and lay a 

water and sewer line and say this plan that the County, 

itself, has adopted is irrelevant, I can't understand that. 

THE COURT: Mr. Sokol, are you- saying that the ·~-

did the County take action pursuant to that plan? 

MR. SOKOL: It did later. 

T~ COURT: The objection is overruled. 

MR. WILLIAM HARRIS: Can I cite one other 

case, Your Honor. The case is 202 Virginia 862, the cite 

I'm giving is 120 Southeast 2d at page 372, itrs 

Pennsylvania State Shopping Plazas, Inc., versus Olive. 

This was a case dealing with zoning. The Food Fair Company 

argued in support that it was excused from performance 

under the contract of a lease because of t.."le impossibility 
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of performance under the county zoning ordinances. The 

2 zoning had been changed, they came in and said, well; we 

3 can't comply with this contract because the zoning laws 

4 were ch~~ed. The Supreme Court stated at page 375, 

5 there is no merit in this contention. 

6 I renew my objection, it is not relevant. 

1 A change in zoning is not relevant unless there is vested 

8 rights. There are no vested rights in this because the 

9 change occurred after the time of performance and a 

10 Comprehensive Plan is nothi~g more than a guideline, but 

11 the actual change in zoning occurred after the time of 

12 performance. So all of this is totally irrelevant and I 

13 renew my objections. 

14 THE COURT: Objections overruled. 

15 BY MR. SOKOL: 

16 Q. I show you this Comprehensive Plan, 

17 ~~. Smerigan, and ask you if you had anything to do 

18 with its formulation? 

19 A. Yes, I did. 

.20 Q. Were you intimately involved in the formula-

21 tion of that Comprehensive Plan? 

22 A. 

23 Q. 

Yes, I was. 

~vha t did t..l-].e Comprehensi.ve Plan undertake to do, 
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Mr. Smerigan? 

2 A. To set forth a b~ueprint or a guide for the 

3 future growth and development of the County. 

4 And what areas did it address itself insofar 

5 as the future development of the County? 

6 A. It covered the entire County -- you don't 

7 mean geographically? 

8 Q. I don't mean ge~graphically, areas like soil 

9 suitability; was that one? 

10 A. We looked at every factor that we could 

11 reasonably conceive might have an impact on the use of 

12 land within the County and the provision of services 

13 and facilities for the people that would be livi~g here. 

14 And is the area known as Crows Nest Harbour 

15 shown on various maps that are dotted throughout this 

16 Comprehensive Elan? 

17 A. Yes, it is. 

18 MR. SOKOL: Your Honor, I would like for this 

19 plan to be tendered on behalf of the defendant. 

20 ~IR. WILLIAM HARRIS: I would object again for 

21 this same reason and ask the Court to note my exception. 

THE COURT: T~e Comprehensive Plan is 

~ received as Defendant's Exhibit Four. 
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(The document heretofore marked 

2 Defendant's Exhibit Four: was. received 

in evidence. ) 

BY MR. SOKOL: 

I believe, Mr. Smerigan, this plan was 

n adopted·by the Planning Commission in July of 1975; is 

1 that r~ght? 

8 MR. WILLIAM HARRIS: Your Honor, could I 

9 approach the Bench. 

10 BENCH CONFERENCE 

ll MR. WILLIAM HARRIS: Your Honor, by permitting 

12 Mr. Sokol to exceed direct you're putting me in a position 

13 where I cannot,possibly cannot call certain witnesses to 

1·-1- rebut because this is my case in chief, and at the end of 

~~ this, his testimony, and the others if you continue this 

t6 practice, then I won't be able, possibly won't be able to 

11 call people in rebuttal and he won't need to call anybody 

18 because he's gotten it all ou~ on my side of the case. 

19 And I would ask the Court to reconsider if 

20 he's exceeding the scope and let him call them as witnesses 

21 and then I can rebut it. 

22 THE COURT: No., I'm going to let him testify 

23 to everything that is relevant to the basic issues of this 
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case. 

2 MR. WILLIAM HARRIS: Would you note my 

3 exception on the procedural aspect. 

~ OPEN COURT 

5 BY MR. SOKOL: 

6 Was this plan adopted by the Planning Commis-

1 sion in July, 1975? 

8 A. It was adopted by the Board of Supervisors 

9 in 1975. 

10 I beg your pardon, Board of Supervisors in 

11 1975, sununer of '75'? 

12 A. Right. 

ll I take it looking at the breadth of the plan, 

14 would it be fair to say, years in the making? 

15 A. There was some substantial amount of time 

In spent on it, yes. 

17 

18 

19 

20 

21 

23 

Q. More than a year? 

A. Yes. 

Q. By George Smerigan? 

A. Yeah. 

Q. Mr. Smerigan, I call your attention, with 

Your Honor's indulgence, to the section shown under public 

utilities, you have a certain narrative there on public 
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utilities; do you not? 

2 Yes. 

Did you draft this narrative by any chance? 

A. There were a number of people who worked on 

5 this. As to which specific items I may have had authorship 

6 of, I don't really recall. 

MR. SOKOL: Your Honor, can I take this over 

8 to the jury and have them -- it's the only way I can depict 

9 what is shown here. 

10 THE COURT: Yes, you may. 

It MR. JOHN HARRIS: What are you referring to? 

12 MR. SOKOL: Pages 106 to 107. 

BY MR. SOKOL: 

l·t. Q. Now, Mr. Smerigan, we see two areas on this 

15 map under Sanitary District and growth areas that are 

16 shaded in light orange; is that right? 

17 A. Right. 

13 What does the shading in light orange mean? 

19 A. Those were the designated growth areas. The 

20 plan was based on a growth area concept, that there were 

21 certain areas that were most suited to intensive, urban 

~ type use and those were referred to as growth areas, and 

21 those are the approximate boundaries of those growth areas. 
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~ I ask you to point where Crows Nest Harbour 

2 SUbdivision is located. 

3 A. It would be located in this area out here 

... ( indicel: ting) • . 
5 Q. That's not covered at all; is it? 

6 A. No, it was not considered part of the higher 

-i growth area. 

8 Q. So would it be fair to say that within the 

Comprehensive Plan Crows Nest Harbour was outside the 

10 designated growth area? 

ll A. Yes. 

12 not in the 
:.,. ... Q. It was designated growth area? 

13 A. That's correct. 

•· .. Q. Now, I want you to read, Public Utilities, 

15 Number Two; what does that say? 

16 Two says that water and sewer service should be 

17 extended only within the designated urban growth areas. 

18 Does it mean then through simple reasoning 

19 that, according to the Comprehensive Plan, water and sewer 

20 service should not be extended to Crows Nest Harbour? 

21 A. Let me explain that like this, in the reference 

~ there was referring to the County or the Sanitary District's 

23 extension of facilities, the idea being that they should not 
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extend their facilities beyond the boundary lines of the 

2 growth area. At the time that the basic work on that 

3 document was done, the agreements with Crows Nest Harbour 

for the construction of the sewage treatment plant and the 

connection of the water line already existed, I think, 

6 taking that as a given what that statement is saying 

1 is that the boundaries of the growth areas should not be 

8 violated with extension of utilities. 

9 We know there is no sewage treatment plant 

to at Crows Nest Harbour: right? 

ll A. That's correct. 

12 Q. Today, would you run central water based on 

13 this plan to Crows Nest Harbour from County facilities? 

1 .~ MR. JOHN HARRIS : Objection as· to relevancy 

15 as to what would be done today. We're talking about the 

16 breach of contract back in 1975. 

14 THE COURT: I think both times are relevant. 

18 You can ask him about that time in 1975-and about the time 

19 comi'ng down to today . 

20 BY MR. SOKOL: 

21 I'd like to ask you today, Mr. Smerigan, 

~ based on this Comprehensive Plan· and knowing what you know 

21 right now, there is nothing at Crows Nest Harbour; right? 
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A. That • s corr·ect. 

2 0. Sections A, B, c and D or otherwise; okay? 

A. Yes. 

0. There are no water lines and no sewer lines; 

right? 

6 A. That's correct. 

7 Q. I'm asking you now as a planner and as one who 

8 was an author of this pla~, you would not run -- you would 

9 not provide the County's water to Crows Nest Harbour, 

lO the area that is not shown as a designated growth area; 

11 isn't that correct? 

12 A. Let me ask one other question so I can answer, 

13 what ·are we considering the status of the approvals that 

14 were granted there in terms of plats, etcetera? 

·~ 
Q. Let me ask you, the plats, you bring that up, 

16 I'll go into it. You men~ioned that the plats were subject 

17 to the State Health Department approval; correct? 

18 A. Th.ci. t • s true • 

19 Q. I am going to show you the plats for A, B, c 

20 and D, Mr. Smerigan, and I ask you if the name, Hibben, 

21 means anything to you? 

23 Q. 

Yes, it does. 

Who was Dr. Hibbon? 
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A. He was the Regional Health Dir.ector. 

Q. All right, and would he have had authority 

to execute plats for the Health Department? 

A. Yes, he would have. 

Q. And did he execute each of these plats for 

6 the Health Department? 

-• A. Yes, he did. 

8 Now, each of the plats if you will look at 

9 them contains under his signature an asterisk for the 

to State Health Department; right? 

II A. That's correct. 

12 Q. And it says, see note, number six; corr.ect? 

13 A. That's correct. 

Q. Now, I ask you does that note, number six, 

15 appear on each of the four plats? 

tn A. My recollection is that it did, I only have 

17" two of them here. 

18 Q. And what does that note say? 

19 A. It says that he is approving it with the 

20 understanding that it's to be served by public water and 

21 sewer. 

So his execution of these plats for the 

23 State Health Department is conditioned upon public water and 
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public sewer going to Crows Nest Harbour and, specifically, 

2 

6 

-• 
8 

10 

II 

12 

13 

l·t. 

15 

also Sections A, B, C and D; correct? 

That • s. correct. 

Does that change your answer in any way to 

the question I put to it? 

A.. I don•t think r•ve answered it yet. 

The State Health Dep~rtment has told you 

they•re not appr~vinq the plats;.okay? 

A. Well, the -- from a planning standpoint 

I would not at this time recommend the extension of 

utilities from our existing systems to this area. 

That means you.would not recommend servicing 

with County water to Crows Nest Harbour, A, B, C and 0; 

correct? 

A. If we
1
re taking, as an understanding here, 

16 that there is no development out there~. we 1 re t~king into 

17 ~onsideration the current zoning classification and the 

18 current boundaries of the existing Sanitary District, it 

19 ~auld be my recommendation to that effect, yes. 

20 Q. That recommendation would be with raspect 

21 to providing water; right? 

A. 

23 
Q. 

Either water or sewer. 

Either water or se~ver; right? 
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A. Correct. 

2 Q. With that recommendation in mind I 

3 withdraw the question. 

' Now, did this Comprehensive Plan become the 

5 basis for the enactment of a zo-ning ordinance by the Board 

6 of Supervisors , Mr. Smerig.an? 

7 A. Yes. 

8 Q. Forget the little handwriting sc:atches, that's 

9 mine on there, and I ask you if you recognize that document? 

A. to Yes, I do. 

11 What is that document? Q. 

A. 12 A copy of the zoning Ordinances of Stafford 

13 County. 

Q. Was this Zoning Ordinance adopted on June 20, 

15 1978? 

16 A. That's my recollection, right. 

17 ~!R. SOKOL: I would like to tender this~ it 

18 was previously tendered for identification. 

19 MR. WILLIAM HARRIS: I'd object, Your Honor, 

20 on grounds of relevancy and I'd also object that it's 

21 incomplete without the zoning map that goes with the 

22 ordinance, and I think that was around here. So I think 

23 if you're going to admit it, we should have the --
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MR. SOKOL: I have no objection to the zoning 

2 map comi~g in with it, Mr. Harris. If you can find it, you 
r 

can put it in any time you like. I inti:oduce it for the 

purpose of the text, Your Honor. 

MR. WILLIAM RL~IS: I would object on the 

6 grounds of relevancy and again as exceeding the scope of 

1 direct and have that as a continuing objection. 

8 THE COURT: This ordinance is received as 

9 Defendant's Exhibit Five. 

to (The document heretofore marked 

11 Defendant's Exhibit Five was received 

12 in evidence. ) 

13 BY MR. SOKOL: 

14 Q. Mr. Smerigan --

15 MR. WILLIAM HARRIS: Your Honor, I think this 

16 should be made a part of that Exhibit if you want to admit 

17 it. 

18 THE COURT: Have you seen this, Mr. Sokol? 

19 MR. SOKOL: That's fine, Your Honor. 

20 MR. WILLIAM HARRIS: Could I ask Mr. Smerigan 

21 a question concerning this, concerning the identification of 

22 it? 

21 Mr. Smerigan, would you look at that and tell 
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me if that's the zoning map that goes with the ordinance 

the Court has marked as Defendant's Exhibit Five? 

THE WITNESS: Yes. 

MR. w"-ILLIAM HARRIS: Will the record show 

that the zoninq map is made part of Exhibit Five. 

BY MR. SOKOL: 

Q. Mr. Smerigan, do you recall in June of 1978 

appearing before the Board of Supervisors of~ Stafford CountY. 

and recommending the adoption of the Zoninq Ordinance and, 

indeed, was adopted by the County? 

A. Yes, I do. 

Q. And did you appear as a proponent or an 

advocate for the adoption of that ordinance? 

A. I guess you could say that. 

Q. Were there changes made in zoning with respect 

· •the 

R-1, 

was 

Crows· Nest Harbour property? 

A. 

Q. 

A. 

Q. 

R-2 and 

A. 

a B-1. 

As part of that new ordinance? 

Yes. 

Yes, there were. 

What were the changes that were made in the 

C-1, previous zoning permitted 

The old ordinance didn't have 
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~ B-1, I beg your pardon. 

A. The 1978 ordinance had a category known as 

A-2, rural residential, and the bulk of the Crows Nest 

property was placed in that zoning category. 

THE COURT: What was that zoning? 

THE WITNESS: A-2. 

BY MR. SOKOL: 

I call your attention to the Zoning Ordinance, 

itself, under A-2 and I ask that you read the purpose and 

intent of A-2 zoning; that's June, '78 zoning. 

A. It says, this district is.intended for 
. )•, 

application in areas which are rural and/or have difficult 

terrain so that the character of such area is protected 

and premature urbanization is prevented~ however, such 

districts may also include areas potentially suitable for 

~evelopment in higher densities but where location and 

timing of public utilities will not support such high density 

areas. 

Q. And you believe that this purpose and intent 

that you just recited, obviously, was applicable to Crows 

Nest Harbour? 

A. 

Q. 

That • s corr.ect. 

Including Sections A, B, c and D; correct? 
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~ That's correct. 

2 Q. When you appeared, did you state to the Board 

a of Supervisors that the down zoning of Crows Nest Harbour 

~ was defensible on the theory that the property was not 

5 presently developable because it lacked central water? 

A. I may have said that, I don't recall my 

7 specific words at that meeting. 

8 Q. But that's consistent with what you would 

9 have said? 

10 A. Yeah, it sounds reasonable. 

11 Q. I want to know the other reasons that you 

12 recommended the other properties of this Crows Nest 

13 Harbour be down zoned; a lack of central water was not 

t-t. tlie only reason, was it, Mr. Smerigan? 

15 No. 

16 Q. There were many other reasons; were there not? 

17' A. That's right. 

18 I want you to tell the jury what the other 

19 reasons were that led you to make this recommendation? 

20 We thought that that property was more con-

21 sistent with the nature and intent of the A~2 zoning than 

22 it was with the higher density zoning categories that 

21 were listed for the property under the old zoning 
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classification, in terms of the terrain on the site, in 

2 terms of the lack of adequate f.acilities at that point in 

l time, in terms of the accessibility problems for that area, 

4 and several other minor reasons we felt that the most 

5 appropriate current zoning for the property would be 

6 a low density residential type of use. 

i Does it follow therefore that the 1971 zoning 

a of R-1, R-2 and B-2 was not consistent with this Compre-

9 hens~ve Plan and the reasons and purposes behind the down 

10 zoning of Crows Nest and A, B, C and D; is that correct? 

ll Well, the '71 zoning was not consistent with 

12 the '78 zoning, yes. 

13 Q. Now, there came a time thereafter, if you know, 

14 that~D~versified Mortgage Investors filed a suit against 

15 Stafford County based on the zoning change; are you 

l6 familiar with that? 

17 A. Yes, I am. 

18 Q. Did you see the papers that were filed by 

19 Diversified Mortgage Investors and served on Stafford County~ 

20 A. Yes, I did. 

21 I show you a copy of this Bill of Complaint --

22 MR. JOHN HAF~IS: Objection as to relevancy, 

23 Your Honor, and further objection that some 9ortions of it 
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although they are a Court record some portions may be 

relevant; other portions may not. The portions which are 

not relevant should be excised. 

THE COURT: I think I'm going to have to 

look at the papers, Mr. Sokol, and see what the issues 

raised were; then I'll rule. 

The objection is overruled. 

BY MR. SOKOL: 

Q. I ask you to look at this Bill of Complaint 

of Diversified Mortgage Investors consisting of four 

pages and ask you if you've ever seen that before? 

A. Yes. 

Q. In your capacity as an official of Stafford 

County, were you asked to comment on it and to assist with 

~r. Harris in preparations for this suit in answering this 

~ill of Complaint? 

Yes, I was. 

MR. SOKOL: I'd like to introduce, Your Honor, 

~he Bill of Complaint. We'll keep this together and go on 

~o some more questions. 

BY ~!R. SOKOL: 

Q. Now with respect to response of Stafford County 

palled an Answer, I ask if you've ever seen this four-page 
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Answer of S.tafford .. Count¥ in the same ·SUit? You'll notice 

2 the style at the top of the suit? 

A. Yes, I've seen it. 

Do.you recognize that as the Answer of 

s Stafford County that you helped participate in? 

6 Yes, I believe so. 

1 MR. SOKOL: Your Honor, I'd like to tender 

s the pleadings in this suit, .Diversified Mortgage 

9 Investors versus Board of Supervisors,as the next 

10 Exhibit, Your Honor. 

11 THE COURT: Do· you want to be heard on that? 
")•,. 

l2 MR. JOHN HARRIS: Your Honor, we do not object 

ll if it is being admitted as an evidentiary admission, 

l·t. and this was discussed prior as you will recall. We ~~ill 

15 call upon the Court to make a similar ruling at a later 

16 time again regarding in one case we'll be asking for a 

17 rule on the judicial admission and at a later time we'll 

18 be asking for a rule on another evidential admission. 

19 We would ask for a consistency and at this time we do not 

20 have an objection. I stand corrected. 

21 MR. WILLIAM HARRIS: We would object to the 

22 admission of this --

2.1 MR. JOHN HARRIS: Yes, sir, he is senior 
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counsel. 

MR. WILLIAM HARRIS: We object to the 

. admissibility of those documents. 

THE COURT: What grounds? 

MR. WILLIAM HARRIS: Relevancy. There are 

many portions of that document that should be excluded. 

It•s totally irrelevant and it should be condensed down 

to the portion that l4r. Sokol desires at the very 

minimum although I think the whole thi~q is irrelevant 

and on those grounds I would object. 

THE COURT: Gentlemen, there is no way that 

I can edit th~se documents at this point and no way that 

I ought to at any point, and I think they do contain 

material that is relevant. So this package of documents 

is received as Defendant's Exhibit Twenty. 

(The documents heretofore marked 

Defendant's Exhibit Twenty were 

received in evidence.) 

BY l-m. SOKOL : 

Q. Mr. Smeriqan, I'd like to just ask for some 

response from you with respect to several of the matters 

contained in this Answer. Paragraph Seventeen, are you 

familiar with this Answer that the sewage treatment plant 
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with reference to Crows Nest Harbour will not.be con-

2 structed and Stafford County is not obligated to construct 

:1 same1 are you familiar with that'? 

A. Yes. 

Q. Is that consistent with the information 

6 shared between Mr. Harris and yourself in drafting this 

Answer? 

8 A. Yes, it is. 

9 ·o. Next Par.aqraph, Number Eighteen, at the 

10 present time or in the immediate future -- present time 

II being January 25, 1979 -- or in the immediate futUre 
., .. 

12 Stafford County has no plans to extend· sewer service 

1:1 into the Crows Nest Harbour area; is that the Answer 

14 that you and Mr. Harris, as well as others, put together 

15 for Stafford County; is that correct? 

16 A. That's the Answer that's there so I assume 

17 it's the Answer we put together. 

18 Number Twenty, talking about Crows Nest 

19 again, that since the property was initially zoned in 

20 '71 a traffic study was done which indicated the adverse 

21 impact the development would have on the roads serving 

~ Crows Nest Harbour tract; is that correct? 

A. Yes. 
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~ And if you down zone the property, I take it 

2 that one of the reasons for down zoning it would be to 

3 avoid the adverse impact of increased traffic: is that 

~ correct? 

Obviously by controlling density, we control 

6 traffic flow. 

Q. That's one of the purposes; right? 

8 That's correct. 

9 Now, the Declarative Statement Number Twenty-

10 one, that the Crows Nest Harbour property was improperly 

11 zoned in 1971: was that your opinion at the time this 

12 Answer was filed? 

13 Yes. 

14· Number Twenty-two, the considerations for 

l5 appropriate zoning have changed since 1971; is that 

16 correct? 

t7 Yes. 

18 Q. Now, apart from all the adverse impacts on 

19 this property that the previous zoning had regarding 

20 roads that you testified to, water and sewer that you 

21 testified to, I'd like to call your. attention just to a 

~ few others that you mentioned in a deposition at a 

21 previous time. The state-wide requirements for erosion 
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and sedimentation control prohibiting certain construction 

2 activity which would be necessitated by such a develop-

3 ment; do you recall making that statement? 

A. Yes, I do. 

5 Q. And can you tell the jury what that mea~s? 

A. The county has currently a Soil Erosion 

1 Sedimentation Control Ordinance. 

8 Q. I show this to you; is this the 

9 ordinance? 

tO A. Yes, it is. 

11 MR. SOKOL: I would ask that this be 

12 admitted as the Defendant•s next Exhibit. 

13 MR. WILLIAM HARRIS: Could we approach the 

1·~ Bench, Your Honor. 

15 BENCH CONFERENCE 

16 MR. WILLIAM HARRIS: Your Honor, this is not 

17 one of the Exhibits that Mr. Sokol advised me that he was 

18 going to tender. I would object to it on that basis. 

19 I was not aware he was going to raise this point at this 

20 time. I also think it's totally irrelevant, immaterial 

21 to the case before us. I would like the right, if the 

~ Court decides it's relevant, to ask Mr. Smerigan a couple 

21 of questions concerning it but I would object to it being 
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immaterial and not a document that Mr. Sokol advised me 

he was going to ask to be admitted. 

MR. SOKOL: Just let me say, I didn't hear 

it, I think it's pertinent in that this witness has just. 

identified for the first time the fact that this ordinance 

applied to the part of his thinking in recommending the 

change in zoning and, in order to comply with the ordinance 

that this p~operty would not be amenable to the kind of 

improvements and construction that the high density 

would necessitate. 

THE COURT: I'm going to sustain the 

objection. 

MR. SOKOL: But may I ask another question 

regarding that? 

THE COURT: You can ask him what he con-

sidered in making his recommendation. 

t.ffi. WILLIAM HARRIS: Your Honor, could I 

make an objection as to that, to the last ruling. I would 

like to explain my objection to the Court in permitting 

cross examination on this. First I view it as being 

Mr. Sokol's witness because he's exceeded the scope of 

direct~ second, this again.in ~y opinion ties into the 

question of the rezoning, which I say is irrelevant as to 
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Sections A, B, c and D. It may be relevant as to 

2 something concerning the remainder of the property but 

3 Sections A, B, C and D, as far as to --

THE COURT: Why is that irrelevant? 

MR. WILLIAM HARRIS: It's irrelevant because 

6 the zoning does not affect the use of those lots, we 

1 cannot vacate those plats, the zoning does not change the 

8 subdivision of those lots. They stay the same regardless 

9 of the zoning. The only change in the zoning that 

to occurs that affects those lots is the fact that by 

11 rezoning --

12 THE COURT: Let me give the jury a break. 

13 All right, now, Mr. Harris, state why in your opinion 

14· the zoning change is irrelevant. 

15 MR. WILLIAM HARRIS: The zoning change is 

16 irrelevant, Your Honor, because once these lots are 

17 subdivided the County cannot, in effect, prevent them 

18 from using that lot because of the zoning. The use may 

19 change but the zoning change --

20 THE COURT: What do you mean, the use might 

21 change? 

MR. WILLI~~ EARRIS: Level of density in A, B, 

~1 C and D. The only change, and I think the Court can take 
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judicial notice of the ordinance and I can question 

2 Mr. Smerigan, and the only change that affects those 

l lots that it goes from R-l to A-2. What that means as 

4 far as those lots are concerned is that you can use well 

5 and septic systems in an A-2 zoning but you cannot under 

6 a R-l zoning. So that is the only affect that this 

1 rezoning has on these lots so any cha~ge in zoning 

8 does not affect whether 

9 THE COURT: You say you can use well and 

10 septic systems in the A-2 zoning; do you have any lots 

11 with those requirements? 

12 MR. WILLIAM HARRIS: Yes, sir, and all these 

ll lots read those requirements and we have the plats in 

l·t. evidence. 

15 THE COURT: Suppose the lots won't perk? 

16 MR. WILLIAM HARRIS: That is a potential 

17 problem. 

18 THE COURT: Wasn' t there evidence somewher·e 

19 ·here that these lots would not support septic systems? 

20 MR. WILLIAM HARRIS: I don't think there's 

21 any evidence so far, Your Honor. 

22 THE COURT: I've heard somewhere today; I 

23 don't think I imagined it. 
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MR. WILLIAM HARRIS: I think you heard it 

2 when we were discussing some of the Exhibits that 

3 Mr. Vandevender testified.that the lots would not perk. 

It's my understanding those Exhibi.ts are not in at this 

5 point. The zoni~q has nothing to do with A, B, C and D. 

n It may have somethi~g to do with the remainder of the 

1 Crows Nest property but we're here today to address 

a Sections A, B, C and D, and I would ask the Court to 

9 restrict the testimony and evidence to Sections A, B, c 

10 and D and not the entire project because that clouds the 

11 issues. Once the people have the plats approved, the 

12 County cannot vacate those plats by its wishes. 

13 THE COURT: Is central water and sewer 

I·~ permissible under A-2? 

15 MR. WILLIAM HARRIS: No 1 Your Eonor 1 central 

In water is not permitted under A-2. 

·~ THE COURT: Central water and sewer? 

18 MR. WILLIAM HARRIS: That's correct. 

19 THE COURT: How can they build the central 

20 water and sewer lines if they're not permitted? 

21 MR. WILLIAM HARRIS: At this point, Your 

~ Honor, we're trying to solve the problem --

2.1 'THE COURT: At this point we're trying the 
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case, Mr. Harris. 

2 MR. WILLI&"! HARRIS: The County's position, 

3 I think the Court understands, that we want to recover 

·4- the money to build the roads. The County is in the 

5 position that if it can come up with a plan for the 

6 central water and sewer, it could rezone Sections A, B, C 

1 and D to permit this. The reason it was rezoned to A-2 

8 was to pe~it those lots that would perk to use well and 

9 septic. And any other effect of the zoning is totally 

to irrelevant and I would ask the Court to restrict the 

11 evidence to Sections A, B, c and D. 

12 What's happening in the remainder of the 

13 Crows Nest property is totally irrelevant as to Sections 

14 A, B, C and D • 

15 THE COURT: I think the rezoning of A, B, C 

16 and D is relevant. 

17 MR. WILLI.At-1 HARRIS: How about the remainder? 

18 THE COURT: We're only talking about A, B, 

19 C and D, I believe. I've ruled before in this trial 

20 that that was relevant and from what you've told me in 

21 this argument, it reinforces that opinion on my part, 

22 Mr. Harris. 

2.1 MR. WILLIAM F~.RRIS: I think it is relevant 
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as to A, B, c and D but I have the impression that we're 

2 going beyond Sections A, B, C and D. 

3 MR. SOKOL: Your Honor, we're talking about 

not only water and sewer but we're also talking about 

roads in A, B, C and D, and I took Mr. Smerigan's deposi-

6 tion sometime last year, and we were talking about the 

7 down zoning of the property and the concerns he had, 

8 not only with the rest of the subdivision, but also A, B, 

9 C and D insofar as the steep slopes on the property 

10 and erosion sedimentation laws, and how all that impacted 

11 on the entire subdivision, on A, B, C and o, and eventually 

12 on all the zoning cha~ges in that area, including A, B, C 

13 and D. 

14 THE COURT: How does the zoning from R-1 and 

15 R-2 to A-2 have a bearing on the erosion? 

16 MR. SOKOL: Well, it has bearing this way, 

17 Your Honor, they want to put the roads in there-- if they 

18 ever want to put ~~e roads in there, they've got to put 

19 the roads in in a way that won't violate the Erosion 

20 Sedimentation Control laws. I think Mr. Smerigan is 

21 worried about that and concerned about it that they wil~ 

~ violate those laws. Now, maybe that's not zoning per se 

23 but that has something to do with permitting a high density 
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area and ! think he can answer that question. He answered 

2 it right here in his deposition. 

MR. WILLIAM HARRIS: Your Honor., in ac!di tion 

4· I think .. what we're talking about ties into the question 

5 of what defenses does the surety have. Does the surety 

6 have the defense that maybe there would be problems · 

7 with the Erosion Control Ordinance; would the principal 

a have that defense? 

MR. SOKOL: Let's get past that, Your Honor, 

10 the surety is not bound by --

11 THE COURT: Let him finish. 

12 MR. WILLIM1 HARRIS: The principal has 

13 certain defenses and those defenses are available to 

l·.t. Safeco as the surety but the principal does not have 

15 the defense of I haven't complied with an ordinance 

In because it would have to comply. What Mr. Sokol is 

17 saying is Safeco, because there may be a probla~ with 

18 complying with an ordinance that makes it difficult to do 

19 what is required in that, Safeco, who assumed the risk, 

20 who was compensated for the risk, says, in a sense, 

21 financial or difficulty is an excuse to me when it would 

~ not be an excuse to the principal. 

21 And I would like to cite to the Court the case 
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of Cohen versus Mayflower. 

THE COURT: Mr. Harris, let's.cut through 

that, I know what you're saying, but I think in this 

case we're talki~q not only about what was not done in 

1975 and 1976 but we're ·talking about what can be done 

and w~ll be done today in the near future and I think the 

feasibility ·of this project is relevant to the liability 

of Safeco under these bonds because they are inda~nifying 

bonds and I think that's relevant and I'll let it in. 

MR. WILLIAM HARRIS : I would like to cite 

to the Court one more case, Your Honor. 

THE COURT: Mr. Harris, I've ruled, I don't 

see any need for you to cite the case into the record. 

MR. WILLIAM HARRIS : I ' d like with the 

Court's permission, I would like to further argue the 

point. 

THE COURT: No, I've heard you on it and 

I've made a decision. Sheriff, bring the jury back. 

(The jury returned to the courtroom and 

resumed their place in the jury box.) 

Q. 

OPEN COURT 

BY MR. SOKOL: 

~1r. Srnerigan, among the concerns and 
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considerations you had by way of the down zoning was 

2 the matter of whether this Crows Nest is an environmentall~ 

l sensitive marsh area or a wetland area; is that right? 

·That's correct. 

Q. Would you tell the jury what consideration 

6 that you took into account with respect to the wetland 

7 area of Crows Nest Harbour? 

8 MR. WILLI.Al4 HARRIS: Your Honor, again it 

9 seems to me we're changing subjects again and I would 

to object to testimony concerning the wetland situation. 

11 ~gain, it's irrelevant to Sections A, B, c and D • ..... 
12 THE COURT: Lay a foundation, Mr. Sokol, 

tl and show the wetlands are involved with A, B, C and D. 

H· BY MR. SOKOL: 

15 Were the wetlands involved in Sections A, B, 

16 c ·and D? 

17 A. I don~ t s.pecifically recall that they were 

18 actually designated wetlands in A, B, C and D. They may 

19 have been fastlands in A, B, C and D. 

20 Q. What's fastlands? 

21 A. That's an area that immediately leads into 

~ wetlands and is somewhat of some concern environmentally 

2..1 as well. 
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~ With respect to A, B; C and D, were you 

2 concerned that it was an environmentally sensitive area? 

A. It had possibility of environmentally 

,1- impact of environmentally sensitive· areas. 

Would you tell the jury how it can impact 

6 on environmentally sensitive areas? 

A. You could have had problems in terms of 

s development1 frankly, A, B, C and D were not matters of 

9 particular concern environmentally because we were dealing 

to with lots that were two acres and five. And with two 

tl acre lots the impact is rather minimal. The main concern 

12 in terms of those wetlands and environmental areas 

13 was from the more intense development, the multi-family 

1,1- development that was proposed further to the east. 

15 How about the construction of roads in A, B, 

16 C and D; would the problem of erosion have anything to do 

17 with the construction of roads there? 

18 A. That's possible. 

19 Q. Tell the jury why that's possible. 

20 A. Any time you're disturbing the soil you have 

21 the possibility for erosion and obviously you have to 

22 disturb the soil in order to build the roads and the roads 

23 and drainage systems would have to be properly handled to 
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assure that there was not erosion. This did feed into 

2 an environmentally sensitive area. 

And this was something that would h~ve to be 

·&. taken into account before you could put roads into A, B, 

5 c and D1 would it not? 

6 I think it would be something that one would 

1 have to be cognizant of. You have to understand that the 

8 ~lans that were originally approved for the road construe-

9 tion of A, B, C and D were approved in 1973 and the 

to Erosion Control legislation didn't take effect until 

It 1975 if I recall correct~y. 

12 Q. But if you wanted to build the roads in 

13 1980, you would have to consider the effect of the Erosion 

14· Control; would you not? 

15 Without a question. 

16 Q. Just describe generally the terrain in 

It Sections A, B, C and D; would it be called rough terrain? 

18 It's fairly hilly, the rougher property 

19 went out to the east of A, B, C and D. Out there they 

20 had extremely steep slopes. There are portions of A, B, 

21 C and D that had some fairly steep slopes, there are some 

~ that are a little more gently rolling in nature. 

23 Q. But A, B, C and D is characterized as either 
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rolling lands or steep slopes; right? 

2 Yes. 

AOd is that a problem when you're con-

structing roads and worr.ied about erosion? 

MR. WILLIAM HARRIS: I would object on 

grounds of relevancy and competency of the witness to 

1 testify. 

8 THE.COURT: Objection overruled. 

THE WIT!mss: In steep terrain it is 

10 necessary to be careful on terms of roads, there's 

11 some concern primarily when you have certain soil types. 

12 MR. SOKOL: That's all, thank you, 

13 Mr. Smerigan. 

14 THE COURT:. Redixect. 

15 MR •. WILLIAM. HARRIS: Yes, Your Honor. 

16 REDIRECT E~!INATION 

17' BY MR. WILLIAM HARRIS: 

18 Mr. Smer~gan, does the County have the 

19 power to approve as part of its subdivision ordinance 

20 plans for a sewage treatment plant? 

21 MR. SOKOL: If Your Honor please, I think 

~ that relates to a matter of law that His Honor can 

23 interpret the powers of the County. With all respect to 
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Mr. Smerigan, his expertise, I don•t think that's in his 

2 area. 

THE COURT: Objection sustained. 

BY ~lR. WILLIAM HARRIS: 

Q. Did the County approve a sewage treatment 

6 plant for this project? 

A. In the Crows· Nest Harbour project? 

8 Q. Yes. 

9 A. Yes. 

10 Q. What did they do to approve it? 

ll A. There was an agreement signed with Crows 

12 Nest Harbour in which the Crows Nest Harbour -- the 

13 general partners of Crows Nest Harbour agreed to have 

l·t. constructed a sewage treatment plant to serve the needs 

t5 of that project. 

16 Q. So when you say the County approved it, you 

17 mean they approved the agreement to do this but the County 

t8 did not actually approve the plans? 

19 A. Plans, no, the County didn't approve any 

20 plans. Those would have had to have been approved by 

21 the Health Department and Water Control Board. 

22 Q. And the County is not the approval agency 

21 for ·the plans? 
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~ Not for sewage treatment plans, no. 

2 Q. How about a water treatment plan? 

T4e same thing would apply there. 

During the time that you were the Direc~or 

5 of the Community Development Department, were you 

6 familiar with the requirements of subdividers· to build 

1 roads inside of a subdivision being approved? 

8 Yes. 

9 What power does the County --

10 MR. SOKOL: Objection again, Your Honor, 

11 he's calling for a very technical legal judgment. 

l2 THE COURT: Objection sustained. 

13 MR. WILLIAM HARRIS: Your Honor, could I 

l·t. arg.ue that, could I approach the Bench? 

15 THE COURT: No, ask him about the facts 

16 relating in this. case, ~1r. Harris. 

17' BY MR. ~'liLLIAM HARRIS: 

18 When you left Stafford County in April, 

19 were you requiring as a requirement to approve subdivision 

20 plans the upgrading of roads outside of the subdivision? 

21 A. No, we were not. 

22 Q. Did Crows Nest agree to upgrade the roads 

21 outside of the immediate area of Crows Nest Harbour? 
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~ They did verbally. 

2 You sort of indicated there was no written 

3 agreement to that; is that correct? 

That ' s corr.ect. 

Q. Who was the first planner of Stafford County? 

6 I was. 

1 Q. How as zoning handled -- do you know how 

8 planning was handled prior to your arriving here? 

9 The only administrative officials that the 

to County had prior to that was the County Administrator 

11 and he attempted to do those duties in addition to his 

12 own. 

13 Q. So at the time the plats were approved, 

t . .J. there was no person who had the title of Planner in 

t5 Stafford County; is that correct? 

16 That's correct. 

17 Q. When did you arrive? 

18 A. It was either May or June of 1973. 

19 Q. Mr. Smerigan, there was testimony concerning 

20 the Comprehensive Plan; is the Comprehensive Plan always 

21 followed with respect to rezoning? 

22 

Q. 

Not necessarily. 

Could you give us an instance --
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MR. SOKOL: I asked him if it was followed 

2 with respect to Crows Nest Harbour. I don't care if 

l it was followed with respect to North Stafford. 

,.., THE COURT: Are you objecting? 

MR. SOKOL: Yes. 

6 THE COURT: Objection sustained. 

7 BY MR. WILLIAM HARRI3 ~ 

8 Q. You saw on the plats the· n~tation that 

9 public water and sewer was required; do you know what 

10 effect not providing. or public water and sewer not being 

11 available what effect that would have as to these plats? 

12 A. The notation on the plat was a standard 

tl notation that appeared on all the plats that had been 

14 proposed to be handled by water and sewer. The Health 

1~ Department was required on subdivisions that had wells 

t6 and drain fields to review each of the lots relative 

17 to their capability of handling a drain field. w~en 

18 they signed plats that had water and sewer proposed, they 

19 did not review those lots individually and, as a result, 

20 the only thing when they signed the plats, they also did 

21 not review in any detail, if you will, the sewer plans 

~ because ~~e County had that responsibility through the 

21 Sanitary Districts. 
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So what they would do is they would include 

2 a note on the plat saying that they were signing it with 

:J the understanding that it would be handled by water 

·~ served by public water and sewer as an indication that 

5 they had not studied each lot individually as to drain 

6 fields. 

Q. In view of the rezoning that would permit 

8 well and septic to be used on the lots in Crows Nest --

9 A. The 1978 rezoning would not have prohibited; 

10 in itself, ~~e use of wells and drain fields in Sections 

11 A through D. 

12 Q. That would have to be individual lot 

13 inspection and test at the time a building permit was 

14· requested; is · that correct? 

15 A. I would say that that would be true and it 

In would also let -- I'm not certain, there may have had 

17 to be some adjustment to the statement on the plats 

-
18 that indicated that those would be served by public· 

19 water and sewer. 

20 Q. I believe you stated that t::e rezoning 

21 strike that. 

~ I give you Defendant's Exhibit Four, would 

21 you turn to page lOS, please, you see paragraph two up 
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there? 

2 Yes. 

3 Q. All right, it talks al;lout outside these 

4 designated areas the development should be concentrate~ 

5 in the already committed growth nodes shown on map eight 

6 with low densities between one and three dwellings per 

7 acre. How does that statement relate to the fact 

8 that the County had already recorded -- the County· hadn't 

9 recorded, the developer had recorded Sections A, B, C 

to and D in Crows. Nest? 

II MR. SOKOL: I think again he's asking for 

12 an in te.rpreta tion of law, Yqur Honor, that he ' s not 

13 qualified to make. 

.... MR. WILLIAM HARRIS: Your Honor, what I'm 

15 asking him to do is this document is in evidence. 

16 he says that he has written portions of it,.I'm asking 

17 him to interpret this document which he had input in 

18 and how it relates to the facts that exist in the County. 

19 THE COURT: The obj action is sustained. 

20 BY MR. WILLIAM HARRIS: 

21 Q. Mr. Smerigan, what was the policy with respect 

~ to your office as new requira~ents were imposed upon 

21 the development of land? We've had several comments 
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concerning the wetlands as being a requirement that 

2 occurred after a plat had been recorded; what was your 

l office's policy as the law changed, did you enforce these 

l new regulations? 

MR. SOKOL: He's asking his witness if he 

obeyed the law. 

7 THE COURT: Objection is overruled. 

8 THE WITNESS: In many no, in many 

9 instances the regulations were directed at requirements 

to toward new development and in many instances what 

tt happened was that you could not apply those retroactively 

12 to developments ~~at had already been approved under a 

ll different set of criteria and were under construction. 

14 So as a result, some things that may have been required 

15 in later developments were not enforced against earlier 

16 ones simply from the standpoint that they were not 

17 required at the time the project was designed and 

18 approved so there is no provision for those things. 

19 BY MR. HARRIS: 

20 Q. How about ~o~i th respect to A, B, C and D 

21 were these new requira~ents being enforced against 

~ Sections A, B, C and D? 

23 No, not at that time they were not. 
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A, B, c and o -- the only requir.ements the changes for 

2 instance in the Soil Erosion and Sedimentation Control 

3 Ordinance would have required if they developed after 

its adoption would have required submission of erosion 

control plans and specifications along with a plat 

information, ·the detailed construction drawings. Since 

the plats were reviewed and approved prior to that, 

s that would not have happened. There would not have been 

9 those plans so there would have been nothing to review 

10 on the site as to conformance with those plans. 

11 We undoubtedly would have, you know, had 
'.... . 

12 some concern with regard to potential erosion from the 

13 project and would have attempted to take some steps to 

14· insure that that was considered, but you would have had 

15 no ability to enforce a set of plans at that point. 

16 So you would enforce the changes in law 

11 unless they said they did not apply retroactively; is 

18 that correct? 

19 That's correct. 

20 ~1R. WILLIAL~ HARRIS: That's all I have. 

21 MR. SOKOL: I thiru< the redirect requires 

22 some recross, Your Honor. 

23 THE COURT: On what points, Mr. Sokol? 
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MR. SOKOL: The la~t point he made about 

2 resubmission of road plans, I'd like to develop that 

:J in terms of what do you have. to do today. 

THE COURT: I'll let you ask him that. 

MR. SOKOL: And this agreement and what 

6 the Health Department does and what the Highway Department 

7 does, all those areas he brought up. 

8 RECROSS E~4INATION 

9 BY MR. SOKOL: 

10 These road plans were developed in 1973; 

1 t correct? 

12 A. Correct. 

ll Q. If there were some road plans today in 1980, 

1:1. seven years later, wouldn • t you as a Planner require, 

15 if nothing had been done in the meantime, no road put down 

16 whatsoever, wouldn't you require that it conform to the 

11 Erosion and Sedimentation law -- Ordinance? 

18 A. rciu're talking about an area that's covered 

19 primarily by the Highway Department. At that point if 

20 they had approved a construction permit from the Highway 

21 Department which they apparently did, unless there's some 

~ time frame in which those construction permits would have 

21 been voided,· they could have continued to construct ~,der 
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those permits. I would have had no basis on which to 

2 stop them. 

l Q. Have you ever seen a letter from Mr. Myruski--

~ who is Mr. Myruski? 

A. He was the Resident Engineer for the Highway 

n Department. 

-• Are you aware of the position that he took 

s insofar as ecology and erosion and sedimentation as it. 

9 related to roads, that he deferred to the county to see 

10 if the roads were in violation of the County's ordinances; 

11 are you aware of that? 

12 A. That's.probably true. I haven•t seen the 

t3 letter you're referring to. 

14 Q. But you admit it's probably true? 

IS A. Right. 

16 Q. If roads are going to be built in 1980 in 

17 Crows Nest Harbour, I'm asking you in view of the fact 

18 that those submissions were in 1973 and that nothing 

19 has been done --

20 ~m. WILLIAM HARRIS: Your Honor, I'd like to 

21 object to the question. May I approach the Bench to give 

22 my reasons? 

2.'J THE COURT: All right. 
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BENCH CONFERENCE 

2 ~4R. WILLI&~ ~~~IS: Your Honor, here again 

l he's trying to say in subsequent legislation as a defense 

~ to the surety, the principal would have to comply with 

5 the appropriate changes in road design. I'm not saying 

6 ~~at and I've never said ~~at but what I'~ saying is not 

everything strike that. The surety does not have the 

a defense of subsequent legislation as being a defense to 

9 him •. That's an i.TUpossibility, the Court has already struc~ 

to an impossibility as defense and ! say it's irrelevant 

11 and immaterial based on the Court's ~uling. 

12 OPEN COURT 

ll THE COURT: The objection is overruled. 

BY HR. SOKOL: 

Q. In 1980, if one were to present the plans 

1n or to present or to attempt to construct roads in Crotvs 

17 Nest Harbour, now, November, 1980, after the earliest 

18 previous submission was 19i3 and no construction had 

19 been cone in the inte~1ening seve:1 years r ~"·ould tlle County 

20 I 
21 I 

be responsible for reviewi~g these ~la~s to see i! ~~ey 

confo~ Nith Erosion and Sed~~er.tation Co~trol or=ina~ce? 

· . .;ere going to st:bmi-:. ; .:.ans anci i:: :rou ~..;ers to c~r.. ti:n.:.e 
221 
z., II 
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construction based on a previously issued construction 

2 permit. If there was no --

Q. No construct·ion. 

A. If there was no authorization from the 

.:; Highway Department to construct and he was submitting 

0 plans to go ahead, then those plans would be reviewed 

under the current standards. 

8 Q. And with particular reference to Crows 

9 Nest Harbour, A, B, C and D, Mr. Smerigan, today those 

10 plans would be reviewed to see if they conformed to 

11 the current standards and requirements? 

12 A. If plans were resubmitted today, they would 

13 be reviewed under today's standards. 

··~ 
Q. Now, Mr. Harris asked you about the Health 

15 Department and their approval, doesn't the Health Depart-

lo ment require before any drain field can be put into any 

17 individual lot that that individual lot be suitable for 

IB the installation of a septic tank? 

19 A. 

20 Q. 

21 right? 

22 

Q. 

Yes, it does. 

Each indi'flidual lot, you can't lump it; 

Yes, I think that's what I testified before. 

Now, Mr. Harris asked you for the first time 
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with respect to a document I had tendered, Your Honor, 

2 an agreement you testified I believe as to an agreement 

3 between the County and Crows Nest Harbour regarding 

' the sewage disposal facility; is that right? 

A. Yes. 

Q. Is this indeed, if you'll look at it, the 

7 agreement that you're making reference to? 

8 A. This appears to be it, this one doesn't 

9 have the final signatures, I don't know if this is the 

to final version but I assume it's the same one. 

1 l ~m. JOHN HARRIS: Objection, Your Honor, 

12 if he doesn·' t know if it's the same one, he's making 

13 an assumption. 

(.~ THE COURT: Objection sustained. 

15 BY MR. SOKOL: 

16 Q. t~. Smerigan, did you go out to Sections A, B, 

17 C and D and check individual lots to see if you~sed the 

18 word, perked, or not? 

19 A. No, I did not. 

20 Q. But do you have a general overview of the 

21 area insofar as soil suitability to perki~g? 

., . ., 
--I 

23 Q. 

Yes. 

And did that review indicate t~ere we=e 
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substantial problems with perking in the area? 

2 A. It indicated that soils in that area 

3 were marginal. 

Q. Soils in that area were marginal for 

5 perk~ng; right? 

6 

-. 
8 

9 Honor. 

A. Yes. 

MR. SOKOL: Thank you. 

MR. 1i1ILLIAM HARRIS: One question, Your 

10 FURTHER DIRECT EX&~INATION 

11 BY MR. t-TILLIAM HARRIS: 

12 Q. What do you mean by marginal? 

13 A. It means it is somewhat questionable as to 

1·1- their ability to sustain drain fields. The soils ,.,.,ere 

190 

15 typically fairly poor in that area. It would be difficult 

t6 to say that they could sustain drain fields without on-site 

17 tests but on-site tests would normally be the way you 

18 would determine it anyway. 

19 Q. Do you know whether on-site tests were made? 

20 We had none done, I'm not certain that t~ere 

21 wers any made with regard. to using it as drain fields by 

22 Crows Nest ~arbour. 

23 THE COU:1'!': All right, you may step dotvn. 
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Gentlemen, I'm going to take a five-minute recess. 

2 Ladies and gentlemen of the jury, as you can see we 

~ have a l~ng way to go in this case. I'm going to. go until 

~ six o'clock or maybe just a little after. Some of you 

5 may want to make calls and you can do that during this 

n recess. 

i (Brief recess.) 

a Thereupon, 

9 CLYDE HAMRICK, 

10 a witness, was called for examination by counsel for 

11 the plaintiff, and, having been duly sworn, was examined 

12 and testified as follows : 

1:1 DIRECT EXAMINATION 

I·~ BY MR. WILLIM1 HARRIS: 

15 Q. State your name, please. 

In My name is Clyde Hamrick. 

17 Q. What's your address? 

18 A. 419 Hamilton Street, Fredericksburg. 

19 Q. What is your occupati~r.? 

20 A. I'm an employee of ili.rgi!lia Depart.-nent of 

21 Highways and Transportation. 

Q. iiha t position do ::·ou hold r11i th them? 

I'm a h~ghway const.ruc~~on i~spector in the 
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position of permit and subdivision inspector in the 

2 Fredericksburg residency. 

Q. And how long have you held that position? 

A. Ten years. 

Q. In 1970 then; right? 

6 A. This particular position, I've been with 

7 the Depart~ent eighteen years. 

Q. a What other positions have you held with 

9 them? 

10 A. That of a highway construction inspector. 

I 1 Q. ! show you this document, have you seen this 

12 before? 

A. No, sir. 

1-+ Q. Have you seen this one before? 

I;; A. Yes, sir. 

16 Q. ~vhat is that one? 

17 A. This is the Department's Road Designs and 

ta Standards or they were as of 1972. We have a similar 

19 version· now just updated that we use in conjunction witn 

20 our construction projects. That deals '.Vi th the ''arious 

21 standards and what have of materials in Con - .. -r·.,c~ i dn ..... _- ... _ r 
22 

23 

of roadways. 

Q. I sl:0\.4! you ?lainti~f Exhibit Thirteen which 
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are the road plans, would those standards be the ones 

2 that would be applied to those? 

A. Yes, sir. 

Q. I show you this, have you seen that before? 

A. Yes, sir. 

Q. What is that document? 

A. This brochure is something locally made up 

8 at our own highway office but in it there is a memorandum 

9 I believe dated 1968. 

10 Q. Could you take a look at that for one moment 

11 and see if that memorandum --

12 ~~. WILLIAM HARRIS: So the record is straight 

13 we just referred to this document as being a document that 

1·~ would be -- he would use to review these plans or would.· 

ts apply to t."':lese plans. 

tn MR. SOKOL: He didn•t see these plans_here 

t7 I don • t think, Judge. 

18 ~1R. WILLI1l.J."l HARRIS: I showed. h~u t~vo. 

19 THE COURT: You can cross examine him on it, 

20 ~1r. Sokol. 

21 ~·1R. WILLIAL"l HAR.~IS: I !N"ould l.:..ke to identify 

22 the standards he was referring to as Plaintiff's Exhibit 

2:1 Fourteen. 
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THE WITNESS: What I was ~ettinq. ready to 

refe~ to, in 1968 the Highway Department put out a policy 

to the Boards of Supervisors pertaining to the construe-

tion of subdivision streets. It's several pages long, 

I believe ten pages long. 

Locally, at our own office, we took this 

memorandum alo~g with some local policies as far as how 

developers would handle things administratively and made 

our own brochure so that as developers and engineers, 

and what have you, would come into our office, we 

could simply give tha~ a brochure and of course we would 

talk with them but they cpuld take it back with them and 

read over it. And then of course if they had any 

questions, they could call in. 

BY MR. WILLI.Al-1 HARRIS : 

~ And they were the standards that applied 

to subdivisions being approved from that time forward; 

is that correct? 

A. .i\t that period of time, yes, sir. 

~ Beginning in 1968? 

~ From 1968, yes, sir. 

~ And has that brochure been changed? 

& This subdivision standards were changed he~e 
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just about a year ago. ! don't know the exact date. 

2 Q. What changes did that entail; do you recall? 

A. There were several changes in it pertaining 

~ to drai~age designs, pertaining to roadway categories, 

~ pertaining to right of ways. 

6 Q. Would those changes significantly affect 

r the cost as opposed to the old standards? 

8 A. The changes for the most part, I believe, 

9 were probably downgraded. 

10 Q. So the requirements would have been less? 

I I The requirements today, just casually 

12 thinking, I believe that they are less stringent than 

13 they were during this period of time. 

1-" MR. WILLIAM HARRIS: I would tender this 

15 Exhibit. 

16 HR. SOKOL: I have no objection. 

17 THE COURT: This brochure is received as 

18 Plaintiff's Exhibit Fourteen. 

19 

20 

(The document heretofore referred to 

1 was marked Plaintiff's Exhibit Fourteen I 

and received in evidence.} 21 

22 

23 I sho-r..; you this docw"'tlent; have you seen t.his 
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document before? 

2 L I have seen this and I'm generally familiar 

3 with it but it's out of my field. 

Q. Do you know whether or not they are the 

5 standards that the State applies 

MR. SOKOL: I didn't hear the question. 

THE COURT: Repeat your question. 

BY MR. WILLIAM HARRIS: 

9 Q. Do you know whether this document is the 

10 standards that apply for the Virginia Department of 

II Highways since the date? 

t2 L In casually looking at it, it would appear 

13 that it is. I have a current Drainage ~1anual back there 

1~ in one of those manuals that we're using. 

15 Q. Could you get it, please. Could you compare 

16 the two documents? 

·~ A. Hell, both of them are revised editions 

18 1974 Drainage Manual. I assume that if all the pages. 

19 are in tact, it Hould be very similar to this. 

20 ~ffi. WILLI~1 HARRIS: Your Honor, I tender 

21 this as an Exhibit. 

:!2 

23 

~!R. SOKOL: No objection. 

·THE COURT: The Highw·ay Drair..age ~1anual is 
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received as Plaintiff's Exhibit Fifteen. 

(The doc~~ent heretofore referred to 

was marked Plaintiff's Exhibit Fifteen 

and received in evidence.) 

MR. ~viLLIAM HARRIS : li1ould you answer 

Mr. Sokol's questions. 

CROSS EXAMINATION 

BY MR. SOKOL: 

~ How long have you been with the Highway 

Department at the local off.ice, Mr. Hamrick? 

& Currently served eighteen years. 

~ Was a permit ever granted to Crows Nest 

Harbour to construct roads in Sections A, B, c and D; 

do you know? 

A. We don't get involved in the issuance of 

permits from a highway standpoint except if it involves 

the reconstruction of an existing roadway. 

~ How about approval; is there an approval 

granted? There was an approval granted, I think, in 

1978? 

A. Correct, ~ .. ;e re~rie~v and once the revie~·lS are 

complete ~.ve ~.vill render a.:1 appro".ral :::::em the Depart.'nent 

standpoint; in ether ~ . .;ords, i.= w·e concur !,vi th tne 
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engineers' proposals. 

2 Q. Is there any local policy with respect to 

:J when that approval expires; is it good forever to 

-t. perpetuity? 

A. I would think that if the concept --

6 MR.. WILLIAM HARRIS: Your Honor, I would 

7 object unless he knows. 

THE COURT: If you don't know, just say so. 

9 THE WITNESS: That approval would be good 

to today; would that be okay. 

ll BY MR. SOKOL: 

12 Q. Mr. Hamrick, you are a subdivision inspector; 

13 is··that right? 

1-l- A. Yes, sir. 

l~ Q. Did you go out to Crows Nest Harbour project 

16 at any time? 

17 A. A couple of times, not very many, and only 

18 on Route 6 09. 

19 Q. On Route 609? 

20 A. Yes, sir. 

21 Q. Is there any reason why you didn't go into 

22 Crows Nest Harbour area, itself? 

I didn't really feel that I had any reason to 

8E'JS:RLY i-1. SHANNON 
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and looking at 609 from my vie~~oint, it was just some 

2 limited clearing and I didn't feel that the project had 

:1 really progressed to the point that it would warrant 

~- an inspection on my part. 

.) Q. Would it be fair to say that the project 

6 progressed to no point whatsoever based on your inspection? 

-' A. Apparently it progressed some because of 

8 clearing of some of the wasteland but usually on s~-

9 division jobs, unlike our own highway construction jobs, 

to unless we're requested by the engineer or the contractor, 

It or what have you, we won't make an inspection until it 

12 reaches probably subgrade. 

Q. You understand that there was an approval 

I·~ executed by Mr. Myruski with respect to this Crows Nest 

t;> Harbour road development and its nety.;ork; right? 

16 A. Right. 

17 Q. And when you execute ~~at kind of approval, 

18 do you keep copies of those road plans and specifications 

19 at the Highway Department? 

20 -~ Pertaining to all of our jobs or just that 

21 particular job? 

22 

23 

~ Let's start with all of your jobs, 

be considered a wajor 9roject; wouldn't it? 

3EVERt..v H. SHANNON 
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~ It would be considered a major project 

2 and as far as the specifications and what not are that 

:1 they are as have been introduced in the Court and they 

-~ would apply to all jobs. With regard to Crows Nest 

~ we normally keep plans. We do have all the plats, 

6 we do have some of the plans but some of the plans were 

1 purged. 

Q. Some of the road plans ·of C=o~·s Nest were 

9 purged? 

10 We were given the impression it was dead. 

I l Q. Who gave you that impression? 

12 A. The local paper. 

13 Q. So you had the impression that Crows Nest 

t~ was a dead bird; is that right? 

15 1t1e were just in the process of cleaning 

In house; normally, 'live do retain one set of plans. 

17 Did_you retain one set of plans with respect 

18 to Crows Nest roads? 

19 A. Not on Sections A, B, C and D, we do have E a~c 

20 E-1, I believe. 

21 

22 I 

23 

Q. You have S and E-1 but you threw out A, 

and D; is that right? 

~ That's correct. 
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MR. SOKOL:. That's all. 

THE COURT: You can step down. Do you want 

him excused, gentlemen? 

~m. WILLIAM HARRis: For today, yes, Your 

Honor. 

THE COURT: Do you want Mr. Hamrick to come 

back tomorrow? 

~~. WILLIAM HARRIS: No, I don't need him. 

THE COURT: Thank you, Mr. Hamrick, you're 

excused. 

MR. WILLI&\! HARRIS : I would call Dan Heaney. 

Thereupon, 

DAN J • HEANEY , 

a witness, was called for examination by counsel for the 

plaintiff, and, having been duly sworn, was examined and 

testified as follows: 

DIRECT EX&~INATION 

BY MR. WILLI&\! a~RRIS: 

~ State your name, please. 

A. ~l!y name is Daniel J. Heaney. 

Q. ~vi th whom are you employed? 

~ Stafford County. 

~ What is ycur educational background? 

3EVE~LY H. SHANNON 
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& My education is in area regional analysis, 

2 urban planning. 

Q. And what position do you hold with Stafford 

-" County? 

Community Development Director. 

Q. What positions have you held prior to coming 

1 to Stafford County? 

8 

10 

I 1 

12 

13 

14 

I;) 

16 

17 

18 

19 

20 

21 

22 

23 

I was the Director of Planning in 

Spotsylvania County and the Director of Physical Develop-

ment prior to that for the Rappahanock ~xea Development 

Commission which is Planning District Sixteen. 

Q. And how long have you been with Stafford 

County? 

I have been with Stafford County three and a 

half months. 

Q. Have you made yourself familiar with the 

standards and policies of the off.ice of Community Develop-

ment? 

A. 

period. 

Q. 

Q. 

To the greatest extent possible in a short 

Have you seen this document befo~e? 

Yes, si~. 

What is t~at document? 
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~ It's a document concerning the 1evelopment 

of storm drainage systems for various projects that 

require that kind of review. 

~ Would that apply to subdivisions? 

~ Yes, it would and then it parallels the 

State's standards. In the case of a subdivision, the 

State draining system would be used in total. This would 

pick up areas that weren't covered by the plats when a 

system was needed. 

MR. WILLIAM HA.~RIS: I offer this. 

MR. SOKOL: I have no objection although I 

don't think it was ever tendered to us before but I don't 

think 

THE COURT: This is received as Plaintiff's 

Exhibit Sixteen. 

(The document heretofore referred to 

was marked Plaintiff's Exhibit Sixteen 

and received in evidence.) 

BY MR. WILLI~i~ HARRIS: 

Q. 

project? 

I 

I 

~~e you familiar with the Crows Nest aarbour 

I 

A. 
I 

To a reasonable extent. 

Q. I 
I Do yo~ know what tbe stat~s of the ~~prcvements 1 
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are in Sections A, B, C and D? 

2 A. My review of the site indicates that only 

:1 some preliminary alig!Ul\ent of the right of way is worked 

~ out, tree coating, possibly a little grading; it's hard . . 

s to tell with the overgrowth. 

Q. So none of the improvements are installed 

7 today; is that correct? 

a No, sir. 

ML~. WILLIAM a~IS: Would you answer 

10 Mr. Sokol's questions. 

ll CROSS EXAlv!INATION 

12 BY ~fa. SOKOL: 

13 Q. Were you recently in Crows Nest Harbour 

l·t. area, Mr. Heaney? 

IS A. Yes, sir. 

16 I take it whatever you could see had 

17 previously been done by way of clearing but most of 

18 that is overgrown again? 

19 A.. Basically with brush and standard growth 

20 of brush and small trees. 

21 Q. 

22 ccr=ect? 

23 A. 

So it•s a relatively untouched area; 

Relatively, yes, sir. 
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MR. SOKOL: All right, thank you, that's all. 

2 THE COURT: You may step down. 

MR. WILLI.Al.'1 HARRIS: ~"Ve • d call Henry Glauss. 

-'" Tl:.ereupon, 

~ HENRY GLAUSS, 

6 a witness, was called for examination by counsel for 

7 the plaintiff, and, having been duly sworn, was examined 

8 and testified as follows: 

9 DIRECT EXAMINATION 

10 BY MR. WILLIM4 HARRIS: 

I 1 State your name, please. 

12 A. Henry Glauss. 

13 Q. And by whom are you employed? 

1-t. A. I'm a~ployed by the consulting engineering 

15 firm of Russell and Axon. 

16 Q. In what capacity? 

17 A. I am a Chief Engineer of the Regional Office 

18 in Knoxville. 

19 Q. Hhat is your educational background? 

20 I received a B.S. Degree from Tennessee 

~~ Technological University in Cookeville in 1967, I =eceived 

22 a Master of Science Degree from Oklahoma State University 

23 in l9i0. I am currently a registered professional enginee~ 

l 
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in Tennessee and three other states including Virginia, 

2 Kentucky and North Carolina, and I'm a member of several 

:1 national organizations. 

Q. What are those organizations? 

A. The American Waterworks Association, 

Water Pollut~on Control Federation, the National Science 

-' of Professional Engineers and the American Society of 

Civil Engineering and Chi Epsilon Honor Fraternity; 

Q. Have you had any work experience in 

10 estimating costs of construction of roadways? 

I 1 A. t'lY years of working in the field of civil 

12 engineering I've had a lot of varied experience and in 

1:1 experience, I've had the opportunity to make many types 

1~ of cost estimates, take-offs on construction jobs 

15 which these costs have been used to present financial 

16 pictures and presentations to the client. Some of the 

17 experiences which related to -- which would be similar 

18 to this type project here was a five hundred acre sub-

19 division in Nashville, Tennessee, which included water 

20 and sewer lines. 

21 MR. SOKOL: I'll stipulate as to his 

22 

THE COURT: All right, his qualifications· are I 
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stipulated to. 

2 MR. WILLI}~~ HARRIS: Mr. Sokol, would you 

3 stipulate he's also qualified for giving costs estimates 

4 as to water and sewer lines? 

s MR. SOKOL: Let me go into that a little bit. 

6 BY MR. WILLIAl\1 HARRIS: 

7 Would you give us your experiences as far 

a as estimating costs of water and sewer lines? 

9 A. I've estimated many water and sewer line 

10 jobs of which are varying sizes. Recent projects that 

11 I've been involved in include a fourteen mile sewer line 

12 extension project in Washington County, Tennessee, which 

tl included fourteen pumping stations, forced main se~.;er 

It lines of varying sizings and a million and a half gallon 

15 per day sewage trea~ent plant. 

16 I've also recently performed cost estimates 

17 for a twenty-three mile water line extension project in 

t8 rural West Tennessee and I've worked on varying projects 

tq with the firm as taken and done here in Stafford County 

20 over a number of years. 

21 ~Jffi. WILLI»! HARRIS: I ~,.;auld :nove for him to 

22 be qualified as an expert as to estimating the cost o£ 

23 road and water and sewer construc~icn. 
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MR. SOKOL: Did he say roads, I heard him say 

2 
water and sewer. 

THE WITNESS: Yes, sir, I did. 

THE COURT: You stipulated his qualifications. 

~..R. SOKOL: I did. 

6 
THE COURT: He 1 s received as an expert in both 

- areas. 
• 

BY MR. WILLIA!~ ~~RIS: 

9 Q. Would you explain to the Court and jury how 

10 you arrived at your estimates or the process you go through 

It in determining -- in making an estimate? 

12 The process which I use is similar to the 

engineering field, it 1 s very common. In this particular 

1·1- case I took the existing plans which were -- which existed 

tS on the project which were given to me as representative of 

16 the project facilities, went into the plans and reviewed 

17 tha~ very carefully as to the specialities of the par-

18 ticular construction project at hand, I took and figured 

19 the amount ·of cut and fill along the entire length of 

20 roadways and all four sections of the particular sub-

21 division, I reviewed the various standards in Virginia 

22 since I was not intimately f~~iliar with them at the ti~e, 

23 1L.L.r_=_-_ ~:r_i_e_'ll_e_a_~ ---;_-~h_e_m_£_o_r __ ?_a_r_t_i_c_u_l_a_r_c_o_s_-_;__s_p_e_c_~_· a __ .J..., _i_t_i_e_s_~_~~_hi_c_h_m_a __ ~'_b_e___... 
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required. After doing this detailed take-off, very 

2 systematic approach, then I contacted several local 

3 contractors in Stafford County in order to determine 

~ what their -- what prices would be attached to the 

~ various quantities that I determined., such as the unit 

6 cost of moving dirt per cubic yard, what a linear foot 

7 of eight-inch sewer pipe would cost to put in place. 

8 These cost factors I took from each several different 

9 contractors. 

10 I also consulted with several publications 

ll which are recognized in the field of engineering con-

12 struction such as the Engineering News Record, Means 

13 Construction Cost Summa~y, Dodge Cost Summaries, and 

1 .~ determined what an average unit cost would be. These 

I~ 

16 

17 

18 

19 

20 

21 

22 

23 

458 

unit costs were then applied to the quantities that I had 

computed and the total cost figure was arrived at. 

In addition I also visited the site of the 

project on November the 19th to determine firsthand wha·t 

the visual appearance of the area was and to determine 

exactly what work had taken place, if any/ and I found 

that little to no work had been done i~ ~~e area at all 

but I did observe it appeared that there may have been 

some clearing sometihle i~ the past 1 maybe some rough 
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grading on some existing old logging roads or path of 

2 that nature but no extensive work had been done at all 

~ in my estimation. 

Q. All right, I show you Plaintiff's Exhibit 

5 Thirteen; are these the plans that you referred to that 

6 you reviewed for the roads and water and sewer? 

7 A. Yes, sir, they are. 

8 Q. I also show you Plaintiff's Exhibit ~~elve; 

9 is that one of the documents that you reviewed? 

10 A. Yes, I did review this one for the water line 

11 take-offs. 

12 Q. I show you Plaintiff's Exhibit Eleven, 

13 would you look at that. 

l·l- A. Yes, sir, this was reviewed in con~unction 

15 with a larger set of plans underneath the sewer line lay-

16 outs. 

17 Q. I show you Plaintiff's Exhibit Sixteen, 

18 Plaintiff's Exhibit Fourteen, Fifteen and Plaintiff's 

19 Exhibit Ten; are these the standards that you revie~ved'? 

:!0 Yes , t.""ley are. · 

21 Q. After reviewing the plans and the standards, 

22 did you form an opinion as to what tne costs were i~ 

23 Sections A, 3, C and D on various dates? 
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~ Yes, sir, I did. 

~ Would you tell the jury what you estimated 

the cost to be for Sections A, B, C and D on October the 

3rd, 1975, with respect to road construction, and I would 

ask that you put this -- draw on this board the costs·; 

if you go wi.th the roads., first by secti.on and then.· · 

total figure. 

& As of October the 3rd, 1975, for Section A, 

roads, six hundred and eighteen thousand two hundred 

dollars; Section. B, road, three hundred and twenty-nine 

thousand seven hundred dollars; Section C, roads, a 

hundred and ninety-four thousand seven hundred dollars~ 

Section D, roads, four hundred and eighty-nine thousand 

eight hundred dollars, for a total of estimated costs 

on road construction of o-ne million six hundred thirty-

two thousand four hundred dollars .. 

~ Would you give us the same by section with 

respect to water and sewer costs? 

A. v-ia ter and sewer costs for Section A, 

six hundred twenty thousand five hundred dollars; 

Section B, one hundred and eight-nine thousand eight 

hundred dollars; Section C, ninety-three thcus~nd t~vo 

hundred dollars; Section D, two hundred and eighty 
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thousand si~hundred dollars; total water and sewer line 

2 costs, one m~llion one hundred eighty-four thousand 

:1 one hundred dollars. The total for roads and water and 

sewer for all four sections is two million eight hundred 

and sixteen thousand five hundred dollars estimated ~osts. 

Q. Before you sit down did you form an opinion 

7 as to the cost in the various sections as of July 1, 1976, 

a and would you put those figures on another page of that, 

9 just fold that back. 

10 MR. SOKOL: He has a sheet, Your Honor, where 

11 he has shown all these for all these times and I have no 

12 objection to that being admitted into evidence rather than 

13 hL~ going through this exercise. 

J.~ 

15 to have the 

16 

17 sheet is put 

18 

19 Q. 

20 are correct? 

21 A. 

22 

23 

MR. WILLIA1·1 HA...~IS: I think it's helpful 

jury see it. 

THE COURT: rrlhy can't they see it if that 

in Exhibit? 

BY MR. WILLill.l-1 HAR.."qiS: 

Would you look and verify if those figures 

These numbers do agree with my calculations. 

M~. SOKOL: No objection. 

TSE COGrtT: ~his calculation or projection of 
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costs is received as Plaintiff's Exhibit Seventeen. 

(The document heretofore referred to 

was marked Plaintiff's Exhibit Seven- . 

teen and received in evidence.) 

BY MR. WILLI.~ HARRIS: 

~ Would you run through the figures as of 

7-1-76 and also as of October the 30th, 1980? 

MR. SOKOL: Can't we just show that to the 

jury, Your Honor? 

THE COURT: He can read them into the record. 

THE WITNESS: Costs as of July the 1st, 

1976, for roads, Section A, six hundred thirty-four 

thousand and t~o.tenty-one dollars; B 1 three hundred arid 

thirty-eight thousand one hundred twenty-eight dollars; 

Section C, one hundred and ninety-nine thousand six 

hundred and seventy-one dollars; Section D, five h~~dred 

and two thousand three hundred and twelve dollars, for 

a total road cost estimated cost of one million six 

hundred and seventy-four thousand one hundred and thirty-

t~vo dollars. 

Costs of '.Vater and se~ver facilities, Section 

~. 1 six hundred and se".renteen thousand se"ren hur.dred and 

three dollars; Section a, one hund~ed and ninety-four 
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thousand six hundred and sixty-one dollars; Section C, 

2 ninety-five thousand five hundred and seventy-one dollars; 

3 Section o, two hundred and eighty-seven thousand seven 

~ hundred and ninety-eight dollars, for a total water and 

5 sewer costs for Sections A, B, C and o, two million 

n eight hundred and sixty-nine thousand eight hundred and 

r sixty-five dollars. 

a As of October the 30th of 1980, Section A, 

9 roads, nine hundred and twenty-seven thousand three 

to hundred dollars; S.ection B, four hundred and ninety-four 

11 thousand five hundred dollars; Section C, two hundred and 
. ~ .. 

12 ninety-two thousand dollars even; Section D, seven hundred 

ll and thirty-four thousand seven hundred dollars, for a 

l·t. total road costs of two million four hundred and forty-

1~ eight thousand five hundred dollars. 

16 Water and sewer lines for Section A, nine 

17 hundred and thirty thousand seven hundred dollars; 

18 Section B, two hundred and eighty-four thousand seven 

19 hundred dollars; Section C, one hundred and thirty-nine 

20 thousand eight hundred dollars; Section D, four hundred 

21 and twenty thousand nine hundred dollars; total water and 

22 sewer line est~ated costs, one million seven hundred 

23 seventy-six ~~ousand one hundred dollars. The combined 
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costs for water and sewer facilities and road work, 

2 four million two hundred twenty-four thousand six hundred 

l dollars. 

MR. WILLIAM HARRIS: May I give this.to the 

5 jury, Your Honor? 

-' 
Q. 

THE COURT: Yes. 

BY MR. WILLIAM HAP.RIS: 

You stated that you were out of the Knoxville 

9 office; is there any difference between estimating the 

to road costs and water and sewer line costs in Tennessee 

11 than in Virginia? 

12 The methodology employed would be the same 

ll regardless -- for this type of work regardless of where 

l·&. the work would be located. The methodology, the engineer-

15 ing technology that I would have to employ I would have 

16 to employ regardless of what state I was working in. 

17 MR. WILLI11~1 HAR...~IS : t-Tould you answer 

18 Mr. Sokol's questions. 

19 CROSS EXAMINATION 

20 BY ~-!R. SOKOL : 

21 Q. Mr. Glauss, the figures that you presented, 

22 the detailed figures, are your best estimate; correct? 

2.1 A. 

464 

The~l are, sir. 
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~ There are a few things I'd like to check on, 

2 you looked at these subdivision bonds; didn't you, to 

3 . see what was bonded?· 

... No, sir • 

What were you told to estimate? 

A. I was told to review the existing construction 

7 drawings and plans on the various facilities and arrive 

8 at my own e-stimated costs for facilities. 

9 Q. You say, facilities, you mean roads in 

to Sections A, B, c and.D? 

ll A. Yes, sir. 

12 Q. Of Crows Nest Harbour? 

13 A. Yes, sir. 

14 Q. And just water and sewer lines within 

15 Sections· A, B, C and D of Crows Nest Harbour; right? 

16 A. Yes, sir. 

17 Q. You didn't get into the matter of cost of 

18 upgrading approach roads; did you? 

19 A. No, sir. 

20 Q. Was that ever mentioned to you about coming 

21 up with that figure? 

22 

23 Q. 

No, sir. 

Did you ever get into the costs of acquiring 
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and installing the water lines from Crows Nest Harbour 

2 to the County Interceptor point? 

3 A. No, sir. 

Q. Did you ever. get into the costs of construe-

5 tion of a sewage distribution facility at Crows Nest 

ti Harbour? 

7 Yes, sir, within the subdivision, itself, 

a Sections A, B, C and D. 

9 Q. How about the cost of the sewage treatment 

10 plant, itself, the cost of construction of that plant? 

11 A. No, sir. 

12 Q. Now, this figure that you present for July l, 

13 1976, totaled two million eight hundred sixty-nine 

l·l- thousand eight hundred sixty-five dollars, would that 

1~ figure be any different for on or about June 21, 1976, 

16 scme nine or ten days earlier? 

17 A. It would not be significantly different 

18 although it will vary. 

19 Q. Nine or ten days earlier would the figure 

20 have been at least two million eight hundred thousand 

21 dollars? 

A. I would be difficult for me to say. 

23 Q. Is it going to be within a very few dollars of 
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the figure you gave ten days later? 

2 A. It would be close, yes, sir. 

And you•re saying at the end of October of 

~ this year it would cost, your estimate is four million 

5 two hundred twenty~four thousand six hundred dollars 

6 to put water and sewer lines and roads in A, B, C and D; 

t right? 

8 A. Yes, sir. 

9 Sir, I 1 d like to read a letter to you, 

10 this is to certify this letter is dated May 18, 1973, 

It this is to certify let me backtrack -- strike that. 

12 Did the County tell you the amount of the 

13 costs per section for water, sewer lines and roads for 

•·~ the period of bonds, October,l973, through October, 1975? 

A. Could I get you to repeat that question? 

16 Q. Were you advised by the County of the figures 

17 that were presented to the County by way of cost pro-

18 jection for roads, water and sewer lines for Sections A, B, 

19 C and D for the period, October 3, 19 7 3, through October 3, 

20 1975? 

21 I'm not sure, I need to look at my notes 

22 because I have a I have to look at what I have. 

23 Q. See if you have in your notes any kind of 
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letter fro1u a Mr. Sears or Mr. Smith? 

2 A. Yes, I have a letter from Mr. Sears dated 

3 July lOth, 1972, land development costs. 

.J. Could I see that letter, please. You have 

5 a letter dated November 14, 1972, from Mr. Sears to 

6 Mr. Keith Cook right here; right? Is that letter.with 

7 reference to Sections A, B, c and D of Crows Nest Harbour? 

8 Would you like me to read it, it says, 

9 the following is our cost estimate with reference to our 

to client, Crows Nest Harbour, the roads, wate~· and sewer 

11 for Sections A, B, C and D are.as follows: road con-

12 struction, all sections,,six hundred eighty-nine 

13 thousand two hundred dollars; storm sewers, sixty-nine 

J.t. thousand two hundred dollars; total road including 

15 drainage, seven hundred and fifty-eight thousand four 

16 hundred dollars; sewer and water construction costs, 

17 eight hundred and one thousand seven hundred and forty 

18 dollars; and he's go~ secured fee commitments f=om 

1q others, two hundred sixty-two thousand seven hundred and 

20 forty-eight -- two hundred and sixty-two thousand six 

21 hundred and forty-eight thousand, total neces~ary 

~ construction funds, five hundred and twenty-nine thousand 

468 

23 and two dollars, total road including drainage, ~even 
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hundred fifty-eight thousand four hundred dollars; 

2 total necessary construction funds, five hundred and 

.3 twenty-nine tho~sand and ninety-two dollars; total con-

l struction costs, one million two hundred and eighty-seven 

5 thousand four hundred and ninety-two dollars. 

Q. Did you study those figures or consider 

1 those figures when you were arriving at your own? 

8 

9 

10 

ll 

12 

13 

15 

16 

17 

18 

19 

20 

21 

•')4) --
23 

A. No, sir, I really did not. 

Why didn't you? 

A. Becausa of the age of the figures. It's 

very difficult to look back ~nd determine what the costs --

figure constructions costs were that far back in time. 

Here you went from 1980 back to 1975, a 

period of five years. 

A. That's correct. 

Q. And I take it if you can go back from 1980 

to 1975, that you can go back through 1975 to 1973; 

can't you? 

A. Yes, sir, but the thing, to look at his 

costs and to make a judgment on t.1j,em, I would have had to 

:·eally compare notes, his take-off with my take-off. 

I could have but I was not instructed to do so. 

Q. Let's just consider your take-off and forget 

9EVEMLY H. SHANNON 
C!£FIT1Ft!!D VERBATIM ~EPOR":"!:FI 

5913 JACKSONS OAI( COuRT 

S!UFIICE. '"tRGlNIA Z20 I 5 
250·7902 469 



470 

221 

his take-off; is that figure one million two hundred 

2 and eighty-seven thousand four hundred and ninety-two 

:1 dollars total construction realistic as of October, 1975? 

A. I can't answer that in the affirmative 

5 without doing additional checking on my own. 

Q. The figure is some -- if you go -- your 

7 figures for the same period; you say you can't answer the 

8 question but you've testified that your figure as of 

9 October 3, 1975, is two million eight hundred sixteen 

10 thousand five hundred dollars; right? 

II A. Yes, sir. 

'·· 
12 Q. That's no little difference. 

13 A. No, sir. 

l·l- Q. This figure is less than fifty percent of 

15 yours; right? 

16 Yes, sir. 

17' So based on that, can't you make the 

18 judgment or wouldn't you be prepared to say as an 

19 engineer and as a reasonable person that that figure is 

20 grossly inadequate? 

21 A. Let me answer your question with a statement, 

22 si~, costs in 19i2 oet-;·1een 1972 and 19i5 

2.1 Q. I 1 m talkir.g about 1975. 
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~ I understand that but you're asking me to 

2 compare my 1975 dollars with his 1972 and make a judgment 

l on his. 

No, I'm asking you to compare it on 1975 

5 dollars, this project.was to be completed in 1975, '73 to 

() '75. 

7 Based on the difference between the two 

s I would say that it appears that his costs may be low. 

Q. Very low; right? 

10 A. Low. 

11 Let's be candid, if your figure is two 

12 million eight hundred and sixteen, and we're talking 

13 about roughly the same time frame, his figure is 

I·~ one million two hundred and eighty-seven thousand; I 

1~ mean is that low or is that very much lower? 

16 Well, sir, it's not that we're dealing 

17 we're dealing with unit costs for construction which 

18 vary considerably based upon the economy of the time. 

19 His figure is based on costs on 1972 dollars; my figure 

20 is based on costs on 1975 dollars and the factnrs there 

21 vary considerably is what I'm saying. 

22 Q. If someone asked you in 1972 to give a cost 

23 estimate for work that was going to be cone from 1973 to 
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1975, you wouldn't use 1972 figures; would you? 

2 A. No, sir, I surely wouldn't. 

Q. You'd base your figures on what you thought 

~ they'd be using the s~e old sliding scale sort of from 

5 '73 to '75; wouldn't you? 

A. I would project my costs forward through the 

r period of construction but I cannot say whethe~ he did or 

8 not. 

9 Q. But he should have; shouldn't he? 

10 A. In my opinion, yes. 

ll Q. And if he had, it's your judgment ~~at that 

12 figure is grossly inadequate for that period? 

l:l A. It would be, yes, sir. 

It. ~1R. SOKOL: All right, that's all, thank you. 

I~ THE COURT: Do you want ¥~. Glauss excused, 

16 gentlemen? 

17 MR. WILLIAM HARRIS: Excused for today but not 

18 necessarily tomorrow. 

19 THE COURT: You want him to come back 

20 tomorrow? 

21 MR. WILLIAM F~RRIS: Yes, sir. 

THE COURT: You•re excused for today, 

23 Mr. Glauss. Call your next witness. 
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MR. JOHN HARRIS: We call Wayne Jensen by 

2 his deposition. (Reading the deposition) 

Q. Your name is Wayne S. Jensen? 

A. Yes. 

What company or corporation do you work for? 

A. Safeco Insurance Company. 

Q. And what is your position? 

8 A. Vice President in charge of Surety Claims. 

9 MR. JOHN HARRIS: (Reading the deposition) 

10 We are going to stipulate that Mr. Jensen is under oath 

11 and that we are doing the deposition by telephone, he 

12 being in Seattle and ~~. Sokol and myself being in the 

13 City of Fredericksburg. Is that all agreed? 

1 ~ MR. SOKOL: Let me just for the record, ~his 

1 ~ deposition was taken on Wednesday, January 9, 1980, by 

16 telephone. (Reading the deposition) 

17 That is agreed. 

18 MR. JOHN HAP..RIS: (Reading the deposition) 

19 You were just telling us what your position is 

20 A. Yes, I'm with Safeco Insurance Company of 

21 America and I am Assistant Vice President in charge of 

~ Surety Claims. 

2.1 Q. How long have you been the Assistant Vice 
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President in charge of Surety Cl~.ims? 

2 A. Since about 1974 -- November of 1974. 

3 All right, are you familiar with the Crows 

, Nest Harbour project? 

5 ~ Yes, I am. 

6 ~ .When did you first become familiar with it? 

7 ~ It seems to be -- again, I don't have my 

a file I believe it was around 1975 or 1976, probabiy 

9 1975. 

10 All right, now, when did you become the Vice 

11 President in charge of Surety Claims; is that 1974? 

12 It would have been November of '74, yes. 

13 ~ Are you familiar with the bond executed by 

1.t. Safeco number 2219520 representing Section A of Crows Nest 

15 Harbour in the amount of S410,949? 

16 MR. SOKOL: Then I say at that time, 

17 Just let me say I think it is in the record of Mr. Brown's 

18 deposition and Mr. Reedy's deposition that Safeco does not 

19 deny the existence of the four bonds on the four s~ctions. 

2o Mr. Jensen doesn't have the four bonds in front of him, 

21 but no one is going to deny the existence of those bonds. 

22 They will be stipulated. 

2.1 MR. JOHN HARRIS: (Reading the deposition) 
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Q. Mr. Jensen, we are , in fact, stipula-ting 

2 four bonds that they were the bonds that were ·issued to 

Stafford County. 

.... MR. SOKOL: (Reading the deposition) For 

·Crows Nest Harbour. 

MR. JOHN HARRIS: (Reading the deposition) 

Q. For Stafford Co~~ty•s benefit 

8 MR. SOKOL: Your Honor, you're going to have 

9 to make a ruling, I say, I object to that. That is a 

10 conclusion. There are four bonds that were issued and 

11 they speak for tha~selves and any legal interpretation 

12 m~ght be put on them, but the word "benefit" • 

tl Looks like to me it was supposed to be sent 

l·t. to Mr. Jensen, he was supposed to sign it and return it. 

15 Judge, this is basically cumulative of ~-!1:'. Holloway. 

In How many times does Safeco have to say it? 

17 MR. JOHN HARRIS: If you wouldn't make me 

18 read the whole thing;· I don.'t think it would be cum~lative. 

19 There are a few pages. I would like to r.ead. 

20 MR. SOKOL: I'm. going to object to it, it 

21 hasn't been signed by him, it's not in ~~e Court file 

22 and if I thought I was doing anything wrong, r wouldn't 

2.1 do it. 
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THE COURT : .Gentlemen., I can.' t permit this 

2 today, the deposition hasn't been properly certified. 

MR. JOHN HARRIS: Your Honor, I originally 

, subpoenaed Mr. Holloway and Mr. Jensen. 

MR. SOKOL: I'm going to withdraw the 

t; objection. 

MR. JOHN HARRIS: Mr. Sokol has the original, 

a he probably also has a copy. 

THE COURT: Do you object to this deposition, 

to l.fr. Sokol? 

11 MR. SOKOL: No. 

12 MR. JOHN HARRIS: Page fi~re, line twenty-two, 

13 we'll resume. (Reading the deposition) 

H· Q. Stafford County is the beneficiary; am I 

15 correct, ~~. Jensen? 

16 A. We executed four bonds with Stafford County 

17 as the stated obligee, yes. 

18 MR. JOHN HARRIS: And at this point I would 

19 like to go forward to page seven at line eighteen or I 

20 can continue reading. 

21 ~ffi. SOKOL: Go ahead. 

22 MR. JOHN HARRIS: Page seven, line eighteen 

23 (Reading the deposition) 
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~ Is there anything at all invalid about the 

2 execution of th~ bonds? 

3 Not that I'm aware of. 

Q. Is there anything at all that makes the 

bonds invalid? 

6 A. In what respect? 

In any respect in which you are aware, sir. 

8 MR. SOKOL: My answer at the time, 

9 Again, I don't think you ought to answer the question 

10 as it is put, ~~. Jensen, as to wheteer or not the bonds 

11 are invalid. Again, it is a conclusiary kind of 

l2 question and I don't see- that it serves any purpose. 

13 What we are arguing about is whether or not there is any 

l·l- obligation on the part of Safeco to pay any amounts under 

1~ the bonds. And if you ask him if he thinks they are 

In obligated to pay the bonds, he can answer the question. 

17 THE COURT: The next page and a half is taken 

18 up mainly by argument. I think you can go over to --

19 MR. JOh~ HARRIS: Line nine, page·nine. 

20 (Reading the deposition) 

21 THE WITNESS: If I knew what you meant by 

22 invalid. Are you talking about our liability under ~~e 

23 bond or the execution of the bond? 
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~ I'm talking about the execution of the bonds. 

A. As far as I know, the bonds were properly 

executed. 

Q. And the bonds cover the construction of 

streets, water and sewer lines in Sections A, B, C and D 

of Crows Nest Harbour in Stafford in accordance with the 

specifications shown on the plats for each of those 

sections; is that correct? 

A. That•s it to the best of my recollection. 

Q. And the plats were approved by the necessary 

parties; weren•t they? 

I don't know that from my own knowledge, 

I can only assume t;!at they were. 

~~. JOHN HARRIS: I would suggest that we 

skip forward to page fourteen, line twenty-two. 

MR. SOKOL: Okay, go ahead. 

MR. JOHN HARRIS: (Reading the deposition) 

Q. Has Stafford County demanded payment on the 

bonds? 

Yes. 

MR. JOHN HARRIS: I would again suggest we 

skip forward to page eighteen, line five. 

M.~. SOKOL: Okay. 
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MR. JOHN Ii:'\.RRIS: (Reading the deposition) 

2 Q. Now, who is ·the obligee on the bonds that we 

:1 are talking about? 

A. Stafford County. 

Q. And who is the surety? 

A. It was either Safeco or General Insurance; 

1 I'm not sure. 

8 Q. ~d who was the principal? 

9 A. I believe Crows Nest Harbour or Research 

10 Homes. 

11 Q. Who is responsible for the performance in 

12 the work that was covered in the bonds that we are talk-· 

13 ing about? 

, .. A. The. primary responsibility would have been 

l~ the principal, Crows Nest.Harbour or Research Homes. 

16 Q. And Stafford County was not responsible for 

17 the performance of the work that was covered by the bonds; 

18 was it? 

19 MR. SOKOL: I object to that, again, that 

20 calls for legal conclusion and he's not conversant in 

21 Virginia law. The ultimate responsibility is before this 

~ Court not by Mr. Jensen. 

23 THE COU~T: Objection sustained. 
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MR. JOHN HARRIS: I would like to go to 

2 the question found at line twenty-two on page eighteen. 

THE COURT: Doesn't that follow the same 

~ objection? 

l~. JOHN HARRIS: No, sir, we go on and 

that leads t.o something else. 

~m. SOKOL: I object, Your Honor. 

8 Z.:!R. JOHN HARRIS: Page ninet~en, line four. 

9 MR. SOKOL: Same question. 

10 THE COURT: Objection sustained. 

11 MR. JOHN HARRIS: I would suggest that we 

12 resume ~gain at p~ge twenty-three, line ten. 

13 

14· 

16 

17 

18 

19 

20 

21 

23 

MR. SOKOL: All right. 

MR. JOHN HARRIS: (Reading the deposition) 

Q. All right, b11t \ole did establish, did we not, 

that these bonds are. a form of indemnity insurance? 

A. No, they are not insurance at all and there is 

lots of confusion between insurance policies and a surety 

bond. They are two entirely different contents. 

All right, would you explain the difference to 

me between a performance bond and an indemnity insurance? 

A. Indemnity insurance usually runs to the party 

purchasing the insurance to protect him against claims 
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presented by third parties. In the case of a performance 

2 bond, it is more or less a three way contract giving the 

3 principal and the surety and the obligee on the bond 

.~ where the primary responsibility is that of the principal. 

s The surety is more a guarantor of the financial ability 

6 of the prinqipal to perform. But there is also a con-

1 tractual relationship between the obligee and the surety. 

s And there ar~ certain duties and obligations on the ~art 

9 of the obligee before the surety is legally obligated to 

to pay whatever damages might be sustained. 

tl ~1R. SOKOL: If Your Honor please, this 

12 whole line of question and answer, I go on later on 

13 in this transcript and I say, let me just put this in 

l·t. t.~e record. Mr. Jensen is not under any position to 

t5 substitute his judgment of what the la"ll is in ~l'i;-ginia 

16 or what the law applicable to this case may be. That's 

17 going to be ultimately for this Court to decide not for 

18 Mr. Jensen to say this shall be the law of this case. 

19 That follows right on through here. I mean t.fr. Jensen 

20 can't out in the State of Washington tell this Court 

21 what the law is and I object. 

TSE COURT: Objection sustained. 

23 ~ffi. JOHN a~RRIS: I'd like to go to page 
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twenty-seven, line eighteen. (Reading the deposition) 

2 Q. All right, one more time. I want to ask 

3 if you know of any facts, now if you don't Know of any 

.J. facts, tell me you don't know, but if you know something, 

5 I would like to know what it is. That is all I'm asking 

6 you. I'm not asking you for what you don't know about it, 

6 but if you know for instance the paper was folded incor-

8 rectly and if it isn't folded that parti~ular way, then 

9 Stafford County can't make a claim. And that's all I'm 

to asking, do you know of any little fact like that or even 

It big fact that Stafford County did not do to perfect their 

12 claim under the bond? Do you know of anything like that, 

13 sir? 

14 Personally, no. 

15 Q. Beg your pardon? 

16 A. No. 

17 Q. I'm sorry, I still couldn't hear. 

18 A. I said personally I do not. 

19 THE COURT: All right with that, gentlemen. 

20 MR. JOHN HARRIS: Yes, sir. 

21 THE COURT: All right, gentla~en, I think 

~ it's tL~e to recess for the day. Will counsel before 

23 you leave see that all the Exhibits a~e on this table and 
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the court where it can be secured unless there's some 

2 objection, we'll just leave the Exhibits there. 

3 Ladies and gentla~en, ! 1 m going to reiterate 

1 this very positively because it looks like every time 

5 we start Court at nine o'clock everybody but one gets 

6 here because ten i~ the usual time but we're going to 

, reconvene tomorrow morning at nine o•clock so everybody 

8 be here a few minutes before nine. We'll recess until 

9 nine o•clock tomorrow morning. 

10 (Thereupon, at 6:07 o'clock p.m., the hearing 

11 in the above-entitled matter was concluded.) 

12 

13 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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* * * 

case, he would be available. 

2 I feel that my client has been severely 

3 ,prejudiced. 

THE COURT: Wait a minute, let's not 

~ leave it. You're saying Mr. Sokol has released 

6 Mr. Smerigan. 

MR. WILLIAM HARRIS: That's correct. 

a THE COURT: How does that prejudice you? 

9 MR. WILLIAM HARRIS: What I'm indicating 

10 is that in fact Mr. Sokol got whatever testimony he 

1 1 had wanted from Mr. Smerigan and it was not necessary 

12 for him to call him in his chief so it supports my 

13 contention that he was, in fact, presenting his side 

14 of the case and not just cross examining my witness 

15 on the information I put in. 

16 THE COURT: The Motion is denied. 

17 Bring the jury in. 

18 (The jury returned to the courtroom and 

19 resumed their place in the jury bo;~. ) 

20 THE COURT: Call your next witness. 

21 ~m. JOHN a~~~IS: Your Honor, we wish to 

~ int=oduce two copies of ~lsadi~gs which were pleadings 

23 in t~is case, a copy of the Motion for Judgrnent.in t~is 
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case, and it is no longer a pleading in this. case simply 

2 because there has been filed an Amended Motion for Judgment 

and by that it has been superseded. It rel~tes to the 

Answer in Grounds of Defense which was filed in response 

to the Motion for Judgment, that when the Amended Motion 

6 for Judgment was filed, they were permitted to file 

7' another Grounds of Defense, and so this also is super-

a seded. It is similar tp the situation to the Court docu-

9 ment that it has already before the Court in that that 

10 document has lost its force and effect because the suit 

11 has been settled, or dismissed or whatever. 

12 THE COURT: Mr. Sokol. 

13 ~~!R. SOKOL: If Your Honor please, Staffo·rd 

l·~ . County Board of Supervisors filed a ~·1otion for Judgment, 

IS we filed a Grounds of Defense. They apparently found 

16 something wrong with their t1otion for .Tudgment; therefore, 

17 they came to this Court and asked that they be permitted 

t8 to amend it and Your Honor granted that. Any reasonable 

19 construction nn those events is that the previous Motion 

20 for Judgment and the previous Grounds for Defense are 

21 rendered mute by the filing of amended pleadings in this 

22 case and I see no relevance whatsoever in whate~;er effort 

23 Mr. Harris is now expending and I ask it be denied. 
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THE COURT: Mr. Harris, what authority do 

2 you have for receipt of the pleadings of the ca_se into 

:1 evidence? 

MR. JOHN HARRIS: The same authority we 

5 went through yesterday, sir. 

6 THE COURT: r~et • s not go through it again. 

7 The.se documents are rejec.ted. 

MR. JOHN HARRIS: Would you note my exception. 

9 THE COURT: Yes. 

10 MR. JOHN HARRIS: In the alternative if it 

11 is possible that some of the information in here would be 

12 objectionable because they are the allegations of the 

13 plaintiff, I would wish to tender to the Court a Motion 

1·1- .for Judgment which all the portions we believe are not 

15 relevant have been deleted and the Grounds of Defense, 

16 which is arranged the same way, the portions which are 

17 not relevant or may otherwise be objectiona~le because 

18 they have not been admitted. 

19 THE COURT: This is a selected editorial 

20 effort? 

21 

23 

~1R. JOHN HARRIS: No, sir, the portions ;vhich 

he had denied have been deleted. ! seek for it to come ±n 

as admissions by a partS¥ and a 90~ticn that he has not 
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admitted !-presume that he would not want to the jury to 

2 read and re-read what our allegations were. 

MR. SOKOL: He's talking about the original 

-~ Motion for Judgment again. 

MR. JOHN HARRIS: Yes. 

MR. SOKOL: Your Honor, I make the same 

; objection. We have an extant pleading before the 

8 Court. Any admissions that Safeco made in the now 

9 existing pleading on which this case is being tried 

to we have no problems with. 

1 l MR. JOHN HARRIS: Could you mark them as 

12 • refused. 

1:1 THE COURT: Mr. Harris, tell me what these 

I·.J. documents are. 

MR. JOHN HARRIS: This is the Motion for 

tf'l Judgment. 

17 THE COURT: Itrs what Motion for Judgment? 

18 MR. JOHN HARRIS: The original Motion for 

19 Judgment; it was later amended. 

20 THE COURT: How is it different from this 

21 original Motion for \Judgment? 

22 MR. JOHN HARRIS: It's the same thing except 

23 only the ?ortions that the· defendant admitted remain. 
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THE COURT: Who amended it, who selected 

2 what went into that document? 

MR. JOHN HARRIS: It is this with a p~ece 

1- of paper. 

THE COURT: I said who selected? 

6 MR. JOHN HARRIS: I did. 

7 THE COURT: So it•s selected portions of 

s the original Motion for Judgment compiled by you? 

MR. JOHN HARRIS: That•s right, yes, sir. 

10 THE COURT: These documents are Plaintiff's 

11 Exhibits A, B, C and D, rejected. Call your next witness. 

12 

13 

1·4- morning. 

15 

16 

'• ... 
MR. ~'7ILLIAM HARRIS : Mr . Cook • 

THE BAILIFF: He hasn't been seen yet this 

THE COURT: Call your next witness. 

MR. WILLIAM HARRIS: Your Honor, I don•t 

17 understand why he's not here. 

18 THE COURT: ~1r. Harris, I don' t either but 

19 let • s get going. 

:.!0 MR. WILLIAI.\1 HAR...1i.IS : I have no other ~vi tnesses, 

21 Your Honor, we would rest. 

22 

23 

488 

THE COURT: He's your last witness? 

M...~. ~iiLLI~·! ~.3.RIS: Yes, Your Honor. 
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THE COURT: I'm not going to make you rest 

2 at this point if Mr. Cook's been delayed just a few· 

:1 minutes; go ahead and. give him a ring and see if you can 

~ locate him. 

:; Thereupon, 

6 DONALD KEITH COOK, 

r a witness, was called for examination by counsel for the 

8 plaintiff, and, having been duly sworn, was examined and 

9 testified as follows: 

to DIRECT E~~INATION 

11 BY MR. WILLI&'\! HARRIS : 

12 Q. State your name,.please. 

A. I'm Donald Keith Cook. 

Q. Where do you presently reside? 

15 A. In Bedford, Virginia. 

16 Q. Were you ever employed by Stafford County? 

17 A. Yes, sir. 

18 Q. When and in what capacity? 

19 From January 1, 19i2, until about I believe 

20 it was sometime aro~,d early ~-lay of 1973 and I was the 

21 Executive Secretary to the then County Administrator, 

22 County Administrator r.vhen I .=inally left here. 

23 Q. Where else have you been a~ployed with 
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relation to local government? 

A. My first position.in local government was 

the City of Fayetteville, North Carolina, where I was 

assistant to the -- Administrative Assistant to the 

City Engineer. Then Henrico County I was Administrative 

Assistant to the County Manager in 1966 to 1970 and then 

I was Executive Secretary of Caroline County frcm about 

1970 to coming to Stafford in '72, and presently I'm 

City Manager for Bedford, Virginia. 

Q. Did you become familiar with the Crows Nest 

Harbour project while you were employed by Stafford County? 

A. There were some s.ections that had been 

preliminarily approved prior to my coming here -- yes, I 

was familiar and then during my tenure here, there were 

correspondence and discussions with the develop~rs of 

Crows Nest Harbour. 

Q. I show you Plaintiff's Exhibit Seven; 

was this one of those plats that you approved -- I mean 

that you referred to of being prel;minarily approved? 

A. Prior to 1972 there were Sections A through 

D which had been approved by the Board of Supervisors, 

I believe these are December 1, 'il, and this is Section B, 

looks like Section ~' and, right, tbese are A and B. These 

3EVERLY H. SHANNON 
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would appear to be -- of course, these 1;vere not finally 

2 approved while I was here because the bonding had not 

3 been completed -- yes, sir. 

Q. I show you Plaintiff's Exhibit Eight and 

5 I ask if that was also what you were referring to and 

o I also show you Plaintiff's Exhibit Nine? 

A. These would appear to be, it's been a long 

8 time but these are the Sectio~s numbers and I am assuming 

9 these are the plats because I'm not -- you know, it's 

to been a long time, but these are Sections A through D 

11 and I would assume these are the same plats. I have no 

12 signature on here when I was here. They would appear to 

13 be the plats, yes, sir. 

(. ~ Q. Is there anything on there that makes you 

1~ think they're not the plats? 

16 MR. SOKOL: I think that's already been 

17 admitted; isn't it, Your Honor? 

18 

19 

20 

21 

22 

:!3 

THE ~viTNESS: I feel sure they are .. 

THE COURT: Are you making an objection? 

~J!R. SOKOL: No, sir, I just wo:-.der ~vhy we're 

going into it. 

THE WITNESS: ! fael sura they are, I have 

no reason to believe they're not. ?rem eight y~ars ago 
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it's hard to look at a piece of paper and say it is 

2 exactly that when my signature is not on there ar.d I'm 

3 sure they are. 

~ BY MR. WILLIAM aARRIS: 

Q. You stated these had been preliminarily 

n approved, what was the policy of Stafford County with 

7 respect to approval of plats as to when they were finally 

a approved? 

9 A. Plats were submitted, they of course went 

10 over -- they were submitted t~) the Planning Commission, 

11 the Planning Commission recommended the approval to the 

12 Board of Supervisors, the Board of Supervisors gave 

13 approval -- when I say approval, of course~ that was 

1~ approval, that was everything to be done, and qf course 

15 they could not be recorded until signed by the subdivision 

16 agent. In other words, everything would be done and the 

t7 plats and of course the final thing would be ~~e bonding, 

18 and the final water and sewer arranga~ents and this type 

t9 of thing. 

20 Q. Did t...f-te question arise as to ~vhether the 

21 plats that had been approved in '71, which were the ones 

22 ! just showed you, whether there was a problem about 

23 having ~~a~ recorded since it was in 1973 that tne bonds 
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were placed? 

2 A. The chairman of the Planning Commission 

3 discussed with me and .. it was a question -- and the 

~ subdivision ordinance stated that subdivisions shall 

5 record a plat within one year after final approval and, 

h from my notes that I had when I was here, we did contact 

7 the County Attorney regarding the one year's duration 

a and it was his opinion -- I do not have a written 

9 opinion -- but this is a letter to John Porter, that 

10 in his opinion that final approval would not be given 

11 until signed by the subdivision agent. 

12 Q. Mr. Porter was the chairman of the Planning 

1:1 Commission at that time? 

l ~ A. Yes, sir, I believe he was, I believe he was 

15 the chairman at that time -- yes, he was the chairman 

16 at that time in '73. 

17 Q. Could I see what you're looking at? 

18 Yes, sir, these are some ~~ings I had in 

19 my personal file which you may have copies of. I'm sure 

20 you have them, I'd like to have them back because I may 

21 need them. 

22 Q. Is this a cc9y of a letter that you wrote 

23 Mr. Porter on January 12th? 
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& That is correct, yes. 

2 MR. SOKOL: No objection. 

MR. WILLIAM HARRIS: I'd offer this as an 

Exhibit, Your Honor. 

THE COURT: This letter is received as 

6 Plaintiff's Exhibit Eighteen. 

r (The document heretofore referred to 

R was marked Plaintiff's Exhibit Eighteer. 

q and received in evidence.) 

10 THE WITNESS: Your Honor, would a copy of 

11 that be returned to me later. 

12 ~~. WILLI~! HAR.~IS: I'll have a copy made. 

13 Would you answer Mr. Sokol ' s questions, please. 

1 ~ CROSS EXAHINATION 

1;; BY fii'..R. SOKOL: 

16 Q. By way of identifying just two more letters, 

17 Mr. Cook, I show you -- this is a letter October 18, 

18 1972, I show you a copy of the letter, it purports to 

19 be yours, October 18, '72, from D. K. Cook with copy to 

20 S. L. Alexander to Mr. Richard Johnson and ask if ?OU 

21 recognize it? 

22 A. 

23 Q. 

494 

Yes, I do recognize .; .;.. 
... L-. 

Do you recall sending this letter to 
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Mr. Johnson? 

Yes, sir. 

MR. SOKOL: I'd like this previously marked 

~ for identification only to be tendered as the defendant's 

~ next numbered Exhibit, Your Honor. 

THE COURT: Gentlemen, do you have any 

7 objections? 

MR. WILLI&~ HARRIS: No, sir. 

9 THE COURT: This letter from Mr. Cook to 

10 Mr. Richard Johnson, October 18, 1972, is received as 

It Defendant's Exhibit One. 

12 (The document heretofore marked 

tl Defendant's Exhibit One was received 

t ~ in evidence. ) 

1~ BY MR. SOKOL: 

tn Q. Mr. Cook, I take it the purpose of that 

17 letter is to tell Mr. Johnson to withhold approval of the 

18 plats until zoning is approved; is that correct? 

19 That is correct. At the time the letter is 

20 written -- I bel.ieve later on that I determined -- ! 

21 think the time that letter was written, I believe later 

22 on I dete~i~ed teat there had not been any plats 

23 signed by the subdivision agent and I believe tbe 9urpose, 
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from my recollection at the time, was if they had been 

2 plats approved, you know, to withhold th~ final approval 

so they would not go to recordation so we could get 

bonding. But I believe later on I determined that none 

had been finally approved -- is that correct, none had 

6 been finally approved at the time? 

7 THE COURT: Mr. Cook, you have to answer 

the questions not ask. 

3Y MR. SOKOL: 

10 I show you one other letter and it's a 

11 photocopy of a letter that bears your signature, at 

12 least appears to, from yourself to H. P. C.Vandenburg,Corpcr-

13 ate Engineers Research Firm dated Hay 15, 1973; I. ask you 

I ~ to look at that and see if you can authenticate the 

1~ fact that th~t letter was indeed drafted and sent by 

16 you? 

17 A. I do not remember this letter, it very 

18 well could have been the letter that I wrote. I do 

19 in fact, I looked over the Exhibits and I did come 

20 across it and it may have been but I really can't say 

21 exactly. rt•s May 15th, it•s about the time I left and 

22 I really can•t say to be honest with you. 

23 Q. 

496 

Let me ask you this, you see t~e writing here 
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that's on top of D. K. Cook? 

2 A. Yes, sir. 

Q. That's a rather distinctive scratch, if you'll 

excuse that; does that appear to be yours? 

A. It's not real legible, I really can't say 

(, if it is or isn't to be honest with you. 

Q. So you don't know whether you sent this letter 

or not? 

9 A. I really can't say a hundred percent I did; 

10 in all probability, yes, but I can't say a hundred percent 

11 to be honest with you. 

12 MR. SOKOL: In all probability I submit is 

l:l sufficient, Your Honor, since it bears and I tender 

1·'- that as· the next Exhibit. 

1:1 MR. WILLI&~ HARRIS: I object in all 

16 probability. 

17 THE WITNESS: I did not have that in my 

18 p~pers to be honest with you. 

19 MR. SOKOL: Ask anyone to authenticate a 

2o seven-year-old letter is aski~g a lot. 

21 THE COURT: Any objection? 

22 ~m. SOKOL: Ee said the sc=atch appears to be 

23 his scratch. 
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THE WITNESS: -4'here r s some grammatical 

2 there that I may not have worded it that way but I 

probably did. 

MR. WILLIAM HARRIS: I have no objection. 

MR. SOKOL: I tender this as Defendant's 

n Exhibit, Your Honor. 

7 THE COURT: This letter from Nr. Cook to 

8 Mr. Vandenburg of May 15th, 1973, is received as 

9 

10 

I l 

12 

1:1 

I ~ 

15 

16 

17 

18 

19 

20 

:21 

22 

Defendant's Exhibit Eight. 

(The document heretofore marked 

Defendant's Exhibit Eight was 

received in evidence.) 

BY ~1R. SOKOL: 

Q. Mr. Cook, you were here pretty much at the 

beginning of these presentations by Crows Nest Harbour 

of what they intended to do with this forty-five or 

forty-six hundred acre tract; ~veren' t you? 

A. I was here from January, '72, until I left, 

yes, sir. 

~ But by January, '72, they had gone through 

some ?reli~inaries regarding this 9resentation of the 

pla-ts and 

~ Sections A through D. 
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~ You have looked, have you not, or you did 

2 ~t the tL~e at the rather grandiose ambitions of Crows 

:~ Nest Harbour for this area; is that right? 

A. Yes, sir. 

Q. Just on the chance you may recall, I'd like 

o to show you a few documents. Do you recall seeing this 

7 development report for Crows Nest Harbour? 

A. No, sir. 

9 Q. How about these papers consisting of schemes 

10 for the development of the area and plans for develop-

11 ment of the area? 

12 A. I don't re..'Llember seeing these ~-Ihile I ·.vas 

13 here, no, sir, I really don't. 

l ~ Q. Do you remember this, ~-1r. Cook 1 this \vas 

t;; an area that was going to be a ne':v to~-n community 1 this 

lo forty-five hundred acre area; is that right? 

17 Yes. 

18 Q. I mean 1 i4r. Vandevender came here to 

19 Stafford County and he laid out actually --

20 MR. WILLIAL'1 HARRIS: Your Honor 1 I o;..rould 

21 object again as exceeding the scope of direct. 

22 THE COURT: Objection is overruled. 

2:1 I 

i~--------------------------------------------------------------------~ 
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BY ~-1R. SOKOL: 

Q. Mr. Vandevender laid out li tera!ly \"'elvet 

~ plans about what Crows Nest would be doing in that area; 

t is that right? 

A. He had a plan of developm~nt. 

Q. ·And he was talking about high density 

7 residential area, was he not? 

8 A. He was talking about different levels of 

9 development, I believe a single-family, multi-family, 

to to my knowledge. 

It Q. He was talking about the construction of 

12 golf course in that area; rig~t? 

I really don't rema~ber but he probably was 

Il to be honest wi~h you. 

Q. Do you rema~er that the whole plan was 

16 underlying the whole plan was provisions for central water 

17 and central sewage; do you remember that? 

18 A. Not definitely. 

19 Q. Maybe it's being unfair to you, Mr. Cook, 

20 because we're going back eight or nine years but would ...... 
~~-

be fair to say that your memory is kind of fuzzy about 

everything that ~vas going on ~vi th Crct-Js Nest Har~our back 

~ in 1972; is that right? 

500 
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A. Yes, I think that would be correc~, I think 

2 it was intended tha.t they \-rould have water and sewer but 

:1 I don't think any plans were finally developed for it. 

~m. SOKOL: All right, thank you, Mr. Cook. 

,j THE COURT: Any redirect, Mr. Harris? 

MR. WILLI&~ HARRIS: No, Your Honor. 

THE COURT: You may step down. Do you want 

a Mr. Cook excused? 

MR. WILLI&~ HARRIS: I'd like to have him 

10 stay at least until. lunch time. 

11 ~ie rest, Your Honor. 

l2 MR. SOKOL: I want to make a Hotion. 

13 (The jury retired to the jury room) 

I ~ THE COURT: Ge~tla~en, before hearing the 

1~ Motion and argument on the Motion, I'm going to take 

16 a fifteen-minute recess. 

17 (Brief recess.) 

18 THE COURT: All right, Mr. Sokol. 

MR. SOKOL: ~lr. Pugh will make the argument. 

20 MR. PUGH: Your Honor, I'd like to maks a 

21 Motion to Strike. We would like to state our grounds 

~ at this time. ~~e Motion to St=ike you take the 

23 evidence most favorable to the ~lain~i£f and you ~ake a 
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determination whether or not a prima facie case has been 

2 set forth which would entitle the plaintiff to relief. 

:J An underlying principle of law is also that when the 

~ essential facts are not genuinely disputed, a case no 

5 longer becomes one for a jury but becomes a matter of 

n law which the Judge should rule upon. 

7 I believe that the plaintiff has set forth 

a his case which must be a prima facie case and ! could go 

9 into a~l of our Defenses showing which ones are part of 

10 a prima facie case but that's not really necessary to do 

11 so in this case for the very simple reason is that it is 

12 set forth right in the initial pleadings on the Amended 

t:J Motion for Judgment and right in the body of the Board's 

1-1- own Hotion for Judgm~nt. 

15 In Paragraph Eight of the Beard's ~~ended 

Io !-lotion for Judgment the Board says 

17 TEE COURT: Do you have the ~-lotion for 

18 Judgment; can :lou tell me the date it •..;as filed? 

19 MR. PUGH: June, 19i9; June 20th, 19i9. 

20 ~HE COURT: Paragraph Eight. 

21 MR. PUGH: Paragraph Eight. It says ve=y 

22 simply, all condition precedent to tbe duties of Safeco 

to perform have occ~=~ec. 'I' his allegation ~,;~s 

~--------·---·----··- -~~ * * 
3E'.JER'-·f H. SHANNON 

=:~~,==:o ·. :~g.,.~p .. ===.,~~;:= 
53l3 4•CKSCNS ::.:...c :::)•...1~'1' 

denied 
j 
I 
I 

! 



60 

written to Safeco. Not a thing ~as been done by way of 

2 demonstrating a loss, a need or a plan. Thank you. 

l THE COURT: The Motion is granted and the 

, suit is dismissed. I see no need to back that ruling up 

~ with an opinion at this point because the issues which 

6 underlie this ruling have been fully evaporated in the 

7 Brief and in the argument of counsel and in the 

R Ma~orandum Opinion which I filed.March 7th of this year. 

9 The suppositions which underlay that March 7th Opinion 

to have been borne cut by the evidence produced in the case 

11 and the conclusions reached in that Opinion are in my 

12 judgment still app~opriate ~nd valid. 

ll I think that this case is controlled by the 

1-~ ·decision in Board against Ecology One. · I think that the 

ts evidence does show plainly that the purposes for which 

16 ~these.bonds were given have been frustrated. They have 

17 ;been frustrated by the acts of the County which is the 

18 stated obligee and they have been frustrated by the 

19 project's being abandoned and not only by the County but 

:zo by the people, ~·Jhoever they were, t.ha t bought the lots 

21 and financed the lr:~ts. 

22 In my opinion it was incumbent upon the 

23 County, even should it be considered a trustee, to 

BEVERLY 1-t. SMANNON 
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present a case upon which a recovery could be had und~r 

principles of indemnity. Ecology One case requires that. 

There's been no showing, there's been no 

evidence on which a conclusion can be reached that the 

County has suffered any loss. Despite the assertion of 

counsel that the County has the power to remedy this 

problem, I think it • s very quc!stionable that the County 

has the right, the power, to undertake obligations to 

develop a private subdivision for the benefit of private 

indivi~uals. In fact, there's been no proof, whatever, 

of any damage or loss in this case which could be 

inda~ified under these bonds. All right. 

MR. r-uGH: Your Honor, may I·raise one 

issue? There were a number of Requests for Admissions 

made and they were admitted into evidence.subject to 

relevancy ruling and all of those Requests were part of 

the original paragraphs in the Trial Briefs which we 

submitted to you. I believe your ruling based upon wha·t 

was in the Trial Briefs, the facts stated there, would 

indicate that you believe those facts weren't, in fact, 

relevant and therefore we do have what we have in Requests 

and Admissions -- I mean, I'm talking about purposes of 

appeal in cases. There 1 s a number of Requents we 

9EVE~l.Y H. SHANNON 
C:EqTIFIEO V£R8ATIM AEQORT!A 
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made based specifically on the facts that were stated on 

2 the Trial Brief and there have been a number of relevancy 

3 objections ma~e there to them and I'd hate to get up to 

~ the Supreme Court and have to get into a fight over a 

~ Request for Admissions. 

MR. WILLIAM HARRIS: Your Honor, Mr •. Sokol 

r and I, as you recall, spent a considerable time 

R yesterday trying to agree on changes and modifications 

9 to those Requests for Admissions. The Court ruled that 

10 either party may read tha~ in and read in the entire 

II thing. No one has read them in. They are not part of 

12 the record of this trial. They may be a part of the 

13 Court file but they're not in evidence and I would object. 

MR. PUGH: An admission is an admission 

15 for all purposes under Rule Four colon Eight of the 

16 Supreme Court Rules; that's all I have to say. 

17 THE COURT: Gentlemen, the truth of the 

18 matter is that except insofar as you directed my attention 

to tha~ on argument, I have read neither the Request for 

20 Admissior..s nor the Responses and so I tbi:1k that the 

21 

22 

I 

I 

9lain fact is that ~y ruling was ~ot ~ased on those 

Requests or those Responses and ! ~auld have to say 

that my ruling has been based on the issues as fr~~ed by 

3EVERLY H. SHANNON 
~aq-P,,:·sc ·:eF!e.a~:,1 ~EPCF2TE~ 
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the pleadings and on the evidence which will be reflected 

2 in the court reporter's transcript, this having been 

3 produced here at trial. 

~ MR. WILLIAM HARRIS: Your Honor, could I make 

~ several requests of the Court. One is I think this case 

6 is extremely significant and I would request that the 

7 Court write a written opinion so that it will identify 

a the basis of the opinion. 

9 THE COURT: I'm not going to TNrite a written 

to opinion, Mr. Harris. I'm sorry, I don't have the 

It capacity for doing that right now. 

12 MR. WILLIAM HARRIS: I would ask that all 

13 transcripts be made part of the record with respect to 

1·~ all motions, all hearings. I ~.vould also note my appeal 

IS at this time. 

lfl THE COURT: Let the Trial Order show that 

17 on Motion of the plai~tiff by his attorney, the transcripts 

18 of the trial and all pretrial proceedings are made a 

19 part of the record if and ~vhen filed in accordance with 

the requirements of the rules. Anything els~? 

~ffi. WILLI~~ a~RRIS: No, Your Honor. 

22 THE COUR~: Of course, the notation of your 

23 ap?eal is net a ~atter ~hat is appropriate to the Trial 

506 3l 
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V I R G . I N I ·.- : .. EXH. 46 

* 

* 

* 

IN THE CIRCUIT COURT OF FAIReAX COUNTY 

Virgil L. Harris, et al ) 

See Exhibit 1 attached for 
listing-'of all Complainants 

) 
) 
) ' -·· Complainants,) 
) 

vs. ) CHANCERY NO. ----
CROWS NEST HARBOUR LIMITED PARTNERSHIP 
SERVE: Dwayne Stevenson 

7221 Dulany Drive 
McLean, Virgini~ 22101, 

and 

FVM CORPORATION 
SERVE: Dwayne Stevenson 

7221 Dulany Drive 
McLean, Virginia 22101, 

and 

RESEARCH HOMES, INC. {Delaware Corp.~~ 
SERVE: Dwayne Stevenson, R/A 

7221 Dulany Drive 
McLean, Virginia 22101, 

and 

DIVERSIFIEP ~1QRTGAGE INVESTORS, INC. 
c/o Daniel Kuzic 
5915 Ponce DeLeon Boulevard 
Coral Gables, Florida 22146, 

COKE L. GAGE 
Box 241 •· .. 

and 

Decatur, Tex~s, · , . 
... 
and 

\-iOODROH MARRIOTT 
4840 Dexter Street, N.W. 
Washington, D.C. 20001~ 

) 
) 

): 
t 
J.: 
} . 

. t 

>. 
>:; 
):~ 

FlCED 
JN CIRCUIT COURT 

CLERK"S Or fJCE . 

JUL 13 1978 

) ,•. oo-'· I! GLE 
) 

; • }AMES E. H : 1"'1. 

: / 'CLERX. FAIRFAX couln:. VA. 

~ :Wa,rr TAX PAID $ 6'?- --: 
) . : DEPO~~·.: I I • B5 
) 
) 
) 
) 
} 

) ' 
>. 
) 
) 
) 
} 
) 
) 
)" 
) 
) 
) 
} 
} 
) 
) 
) 
) 
) 
l 
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and 

* FRANK K. JOHNSON 
900 Southern Building 
15th and H Street, N.W. 
Washington, D.C. 20005, 

and 

* WILLIAM J. DURKIN, JR., EXECUTOR 
for the Estate of William J. Durkin 
5217 Wissioming Road 
Glen Echo Heights, Maryland 20016, 

and 

* BICKNELL A. ROBBINS 
2188 Pleasant Way 
Salt Lake City, Utah 84121, 

and 

MATTHEW A. CLARY 
6417 Loisdale Road 
Springfield, Virginia 22150, 

and 

JOHN' L. SCOTT 
6417 Loisdale Road 
Springfield, Virginia 22150, 

Defendants. 

*(PLEASE SERVE: Secretary of the) 
{Commonwealth, pursuant to ) 
(§8.01-329, Code of.Virginia ) 

BILL OF COMPLAINT 

. 
) 
) 
} 
) 
) 
) 
) 
) 

.) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

TO THE HONORABLE JUDGES OF THE CIRCUIT COURT OF FAIRFAX COUNTY, 
VIRGINIA: 

508 

. . . .·. ·­-.. ··: . -. .. 
COME NOW, the Complainants, by counsel, and file this 



their Bill of Complaint against the Defendants; Crows Nest Harbour 

Limited Par:tnership, h-ereinafter referred to as CNHLP; FVM Corpora­

tion, hereina~ter referFed to a~ FVH; Research Homes, Inc.; Diversi . .· 
fied Mortgage Inv~st·~·~s, Inc., hereinafter referred to as DMI; Coke 

L. Gage; tioodrow_Narriott; Frank K. Johnspri; William J. Durkin, Jr. 

-
Executor for the estate of William J. Durkin; Bicknell A. Robbins; 

Matthew A. Clary; and John L. Scott; and in support of this Bill 
.... 

of Complaint represent to this Court as follows: 

COUNT I 

1. Defendant, Crows Nest Harbour Limited Partnership 
. 

(CNHLP), was a_Virginia Limited Partnership whose principal office 

was in Fairfax County, Virginia and which was involved in the sale 

and developme, __ of a pa~cel of land in b~afford County, Virginia, 

known as Crows Nest Harbour. 

2. Defendant, FVM Corporation (FVM), a Virginia Corpo­

ration, was a general partner of CNHLP; Defendant, Coke L. Gage, 

was also a general partner of CNHLP; and Defendants, Woodrow 
' 

Marriott;··Research Homes~· Inc., Frank K. Johnson, William J. ·Durkin 

(deceased), and Bicknell A. Robbins originally were designated as 

limited partners of CNHLP. 

· 3. Complainants have all entered into identical agree­

ents with CNHLP, whereby CNHL~ agreed to sell and improve and Com­

plainants agreed to buy certain lots with amenities and improve­

ents thereon in Stafford County, Virginia, in Sections A, B, C, D 

and E of a planned recreational community, subdivided by CNHLP in 
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accordance with the land use regulations and ordinances of Stafford .. 
County, Virginia, to be known as Crows Nest Harbour. Exhibit 2 at-

tached hereto sets forth the lots purchased by each of the indivi-

dual Complaina~ts, and a copy of one of the identical agreements 

is attached hereto, marked Exhibit 3. 

4. c~ci~lainants have each paid monies purs~ant to their 

greements with CNHLP. 

5. Complainant~, as listed in Exhibit 2 attached hereto, 

ursuant to ~heir agreements with CNHLP, have exec~ted promissory 

otes _payable ~to CNHLP., .. which notes have to the best of Complain-
.. . .... 

knowledge, been.· either assigned to th_e Defendant, DMI, or are 

till in the possession of CNHLP. 

6. Complainants, as listed in Exhibit 2 attached hereto, 

in addition to their promissory notes have executed deeds of trust 

arning the Defendants 1-tatthew A. Clary and John L. Scott as trus-

tees, securing said promissory notes. 

1. As consideration for and part of the aforestated 

greement, CNHLP, through representations both oral and written in­

luding a property report ·supplied to each Complainant, a copy of 

aid property report being attached hereto marked Exhibit 4, agreed . 
inter alia to dedicate and construct on and for the benefit. of said! 

lots and within Crows Nest Harbour Subdivision, water and sewer 

facilities, roads, and underground utilities on or before December 

31, 1974 and to set aside certain parcels of land for recreational 

urposes. 
\ 

····a. CNHLP recorded subdivision plats with Stafford 
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County for Sections A, B, C and D, but breached its agreement with 

complainants and failed to construct, install, or provide any of 

the water and sewer facilities, roads, and underground utilities, 

and failed to provide any of the promised amenities for living and 

recreational purposes in the development, and failed to establish a 

subdivision by failing to record·a subdivision plat ~or Section E 

of the deveJopment. 

9. Complainants who purchased lots in Sections A, B, C 

or D, as listed in Exhibit 2 attached hereto, although they re-
., . 

ceived title t~ their lots, received none of the agreed-upon water 

and sewer facilities, ~oads, underground utilities or other pro­

mised amenities for living and-recreational purposes,· and, as are-
.. 

sult thereof, ·t.h·~· l:and which has been conveyed to them is worth 

only a small fraction of the stated price in their agreements. 

10. Complainants who purchased lots in Section E, as 

listed in E·xhibit 2 attached hereto, not only failed to receive 
•\-... 

ater and sewer facilities, roads, underground utilities and other 
.... "" 

amenit~es necessary for living and recreat~onal purposes, but they 

failed to_receive conveya~ce of title to the p:operty as required 

under their agreement with CNHLP. 

11. Subsequent·. to discovery of CNHLP failing to con-

struct any of the improvements, on or about June 9, 1978, Complain-

ants caused a written notice of rescission of said agreement to be 

,ailed to all Defendants, a copy of which notice is attached hereto 

marked Exhibit 5. Complainants thereby offered to return to Defen­

dants everything of value received from.Defendants on return to 

Complainants of the monies paid pursuant to their agreements and 
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upon cancellation of all evidences of indebtedness, deeds of trust 
-::- -=-: ----:-- .,_ ~ - ~. - - - - -. - .. ----- -· -- ...... - --

. . . -. -:· ~ - ..... :' - - . -- -- - . . - .. - -- :. - : - - :. :. .. --· 
12. Complainant~ have performed all of their obligations 

:. . - ... 
~~d~r- said agr~e~en.ts. 

.. .... - . . . -
Defendants have refused, and still refuse, 

- -. -- - -· .. ---- --·--·-'• 
to accept the rescission of the agreements and to return to Com-

. . ' . -. - . . 
lainants· the amounts paid, and to cancel all evidences of indebt-

=~::.: .. -- . 
edness, deeds of trust and other documents • 

.:. -. .:. - -
13. On or about April 30, 1973, an amendment to the cer-

·- _. = . - .. .: ~ - - . - -· -- . . ... - -:- - : .. .. ---.. . - . --· - . 
tificate of limited partnership of CNHLP, marked Exhibit 6 attached 

. - . . . ·. 
ereto, was filed in Fairfax County, Virginia, and the Defendants, 

....... --- - - - -- .. --
Coke L. Gage, Woodrow Marriott, Frank K. Johnson, William J. Durkin 

. . . . . . . - . 

(deceased), and Bicknell Robbins withdrew from CNHLP, and each in-
·- --·- --

ividual at the· same time withdrew the following from CNHLP. 
- . 

(a) Coke L. Gage withdrew from CNHLP, Three Hundred and 
: . -- - ;_- -. ; : -_.. - - . :· = - . : ·.. - .. - ::. - ~- -_.: -. -

Eighty-Five Thousand Dollars ($385,000.00) in cash, and promissory . . ~, 

ot~~ in th~ ~m.o~nt"·-~f-O~e Miiii~~: b~e· H~n~~~d=~~~- Fi~t~~~-. Thousand 
.. - - . . 

ollars {$l,lis,ooo~oo)~--
.. - - - . • - - - - . . -- - ~ - : .. . - - - .,. - . - ~ =- - ·- - - - ~ -
~ · :~-~. {b)--wooa~ow-o~-M~r~iott-~ithdr~~-f~;~-cNHLP~-o~e Hun-

. . . - - . -- - - - - - - - . ~ ·-. -- .. - -... - -.. - -- - - --. - ... --
romissory notes in the amount of Three Hundred Sixty-Six Thousand 

ollars {$366,000.00).: 
~----~:.:-.z-~~· --:-:- ~:.::-~;.:::::: .: .... - :.-:-. ::-:-:-:::.:-.. -- ·::.!. 

(c) Frank K. Johnson.withdrew from CNHLP, One Hundred 
- : :. : : - - ::: . . ~;. : : : : ; -.: - ~ :-~ ~ : - -:- :- -= -: - - . : -. - : :: ~ - . -= ~ :. . : -.:- : -= - : 

Fifteen Thousand Five Rundred Dollars ($115,500.00) in cash, and - . . ·.=.:.:.· =-: ~=--·~= :::..::-_·:..~:..-:!.. :.:::: . ...:.~.:·--==:-: .. : -~:_:..-:.:.-::: .=..:-.:. :.:~=--=-

r6missory notes in the amount of rwo Hu~d~ed Seventy-Four Thou-

r ~~:~:~ ~:. !if:~~~~H~l~::: ~~-~ti~~:~~~:-~i:;.;::;~~~;~:-~:;~~=~;;~~;:· 
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-ev~nty=seve~-Th~~~and ooilar~-($77,ooo.oo> in cash, and promissory 

otes in the ~~~~~i:. ~f- o~~ ~~~d~~d-~i~~t;~;~~e~,-~~~~~and Dollars 

- • • • '=.. ; - - - - :· - - • ~ ~ ~ • -· 

i9h t: T~~u~ani Fi ~e :.."ii~~a_re~ DOi la ~S ( $38: s·o 0:0 Oi l~ -;;~;h:-· ~;;d·· -- --
romi~s~r~ :..~~~e~ · in- th·e- iiiit~~ ~~ ~ of-~ i~~ty~b~~-:-~~ o~;a~~: F i=~e: Hu~d;~d-
:.. ~ ._: ~. ~ -:-:- . - :- :-.,; . -~- -~ . :--:-..: ·:. -.-~: : =--=-~ . :..~: :-7 :::-.~= :::- :-:. -::::=-
ollars ($91,500.00). . --

14. ~.te;-_ tne- afo.restated arne. :lent of CNHLP and the 
--- . ·•. .. -- - . - -· . -. ·-----· 

ithdra~al of the above-named Defendants from CNHLP, the partner-

ship continued to exist with FVM, acti~g_ as general partner and 

Research Homes, Inc~, a Delaware Corporation, des~gnated as·a limi-

ted partner. 
' . 

. -"is. Defe~dant,· Woodrow Marriott, though a limited part-

ner, had taken part in the control of the business of CNHLP and 

with his consent was by words spoken and written,·and by conduct, 

held 'out ~9th~ publ~: ~s a_ge~eral partne~ i~ CNHLP. 

16. Defendant, Research Homes, Inc., took part in the 

control of the business of C~HLP an~ with its consent was by words 

spoken and written, and by conduct, held out to the public as a 

general partner in .CNHLP. - . 

17. De:..~e-~d~~t~~ Coke L. ~~ge, Wood~ow Marriott, Frank 
...:. 

K. John~on, ~illiam _J ~ Durkin {deceased), and Bicknell A. Robbins, 
- - -- - . . - - - - :- - -,:. .. . .. . ~ - --

i thdrew from C_NHLP on April 30, 1973, at ~. !:~rn~ when CNHLP. was in-
--.-:: _:_ : ~ ::.:: .:. -: : . -. - ·- . . - . -= - . 

s~lve~~ a~d to~k money and promissory notes as set forth in Para-
----~-~ -. ·----
raph Thir~~en \-?.i:t:h_<?_u_t giving_ any __ not~c~. _to Complainants of ·the 

-- - -- - .. - - - - - - - .. - --. -- ':. . . ·· ·.:.-.-
m_oun~ ~f- rnqne~-~~n~ ~~ligations _they were withdrawing • 

. - ': - . -- - -: ... -- - .. - -.:.. -· - - -- --- - . -- .... 

18. 
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-· - . -- --- -·. .. -.. --.. . -- --.- . -
._ Johnso11,. ~ill iarn J. Durkin (deceased)", and Bicknell A. Robbins 1 

. --. --. 
ithdrew from Cl'{HLP on April __ 30, 1~73, without setting forth in the 

-r • - ·- . . - . . - - . - - ~ . - .. - - . 
~ . 

_me_ndment_ to the. ~_imi ted partnership the. amount of money and obli.;.. 
:. : : - - - - •• - - # - : - • • :. :. Ill • -- - ... • • ~ - -· - - ~ - - - : • 

ations they were withdrawing anq withou~properly signing or 
~- :: : -:. :. z .! : _- .· - ~ ._ : ..: - : -: -:- : ~ - -. - - - .- - .:: - . - - - ~ - ~ 

ett_ing forth, in. t_he amendment to the certificate of limited 
.: = -. : ; - ·= -: .:. :- : :--: :.. - : :. - .= :· .=. .. -- - . 

artnership,_ who was withdraw~ng from CNHLP. _ 
: ____ .:!.- .. -- ~- ·-= .-:.=-:. . 

/_ . 
..,_19. D~fendant, DMI, is a ..Massachuse_t_ts business trust 
-;-.::·:::. -~ .. :_.;;:-_ ·-~ ... :..:-: : ·.... .. 

rganized under the laws of the Commonwealth of Massachusetts. - ~ : -:. = - :-. -_-.-: :.. :- : _. - - : : . - = - - .-.. :- -:: - . ~ .. . - . - -

. _. ___ .~.i'o.. Defendant, DMI, entered into a loan agreement with 

NHLP, a copy of_ which is attached hereto_marked Exhibit 7, where-= : . . - -- - - :-.. . :- - .:.. - - - :: .. - ._ .. - : -- - . 
~greed to lend app~oximately. Fourteen Million Six Hundred - :. - - : : .. -;--. : . . .... - - - . . .. - - - . - .:. - .· . . 

housand Dollars ($].4.~?90r9P.9_.90}~ f.or:_Jhe_deyeloprnent of c·rows Nest 
- =.::: - ~ - :_ :-.- - :-~ = : -. - ~ = . - - ; . - ... - : .. - - - . - - . 
arbour • 

. __ ...;.:- ·/·- \ 

~1. DMI acted as joint venturer or partner with CNHLP and 

maintained control over all phases of the Crows Nest Harbour pro-

ject, and performed the following: 

(a) Defendan~, DMI, was entitled to and did receive a 

share of the profits from the sale of lots in the -~ve~opment of 

' Crows Nest Harbour equal ·to Three Percent (3%) of the gross sales 

price or of the fair market value of each and every lot or parcel 

of land sold by CNHLP. 
; 

(b) Defendant DMI, was entitled to and did purchase One 

Hundred Fifty· Thousand (150,000) shares of the capital stock of 

the Defendant, Research Homes, Inc., the limited partner of CNHLP 

hich owned Ninety-Eight Percent (98%) of the-partnership interests 

in CNHLP. 
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{c) Defendant, DMI, was entitled to and did review and 

. approve the form, terms and· conditions o~ all Agreements of sale, .. , 

! ~romissory Note~s, Deeds of Trust and all Property Reports supplied 

to each Complainant in.accordance with the Interstate,Land Sales 

Act. 

.(d) ~i~ the request and under the supervision of DMI, 
. . 

CNHLP sent letters to each Complainant asking each Complainants' 

approval of a rescission of all agreements and documents and refund 

of all monies paid. 
~ ~ . 

~~~)· Defendant, DMI, through its written loan agreements 
-·. 

and its oral understandings with CNHLP acted in concert with CNHLP 

as a joint venturer or partner in the sale and proposed development 

of Crows Nest Harbour. 
'\.~-
.tr 22. Defendant, DMI, had knowledge of the breaches of 

contract by CNHLP to provide water and sewer facilities, roads, 

underground utilities and other promised amenities for living and 

recreational purposes. 

23. Pursuant to· the terms of th~ loan agreement between 

DMI and CNHLP,.after promissory notes were executed by Complain-

ants, a majority of said notes were assigned to DMI, and on the 

promissory notes assigned, payments were made by Complainants di-

rectly to DMI through Guaranty Bank and Trust Company. 

24. Complainants have suffered as a result of the .breach 

of contract an~ failures of CNH~P, and due to withdrawal of Coke · 

L. Gage, Woodrow Marriott, Frank K. Johnson, William J. Durkin (de­

' ceased}, -~nd Bicknell A. Robbins from CNHLP, and have paid monies 
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pursuant to their agreements to CNHLP or Diversified Mortgage In-

vestors, Inc • . 
WHEREFORE, Complainants pray that said agreements be ad­

judged, rescinded and voided, and that Complainants have judgment 

against the Defendants, Crows Nest Harbour Limited Partnership, 

FVM Corporation, Researc~ Homes, Inc., Coke L. Gage, Woodrow 

Marriott and Diversified Mortgage Investors, Inc., jointly and sev-

erally for all monies paid by Complainants, and that judgment be 

entered against Coke L. Gage, Woodrow Marriott, Frank K. Johnson, 

the· Estate of William J. Durkin, and Bicknell A. Robbins, jointly 

and severally,,to the extent of their legal liability and that an 

accounting be made by Diversified Mortgage Investors, Inc. of all 

sums received f~om.Complainants pursuant to the assignment of their 

promissory notes; and that the promissory notes, deeds of trust and 

other documents in the hands of Crows Nest Harbour Limited ·partner-

ship, Diversified Mortgage Inve?tors, Inc., or whomever shall be 
•\" . 

found to possess sue~ .documents, be voided and that a preliminary 
.... , 

injunction be issued by this Court as to a~y execution on the prom­

issory notes and deeds of trust involved in this.action, and that 

interest, costs, and reasonable attorney's fees be awarded for the 

aintenance of this action and for such other relief as this Court 

deems proper. 

COUNT II 

----..- =--- ~-:-:.. --"4 ...... .:, 

1. Paragraphs numbered 1, 2, 3,· 4, 5 and 6 of Count I 

are hereby incorporated herein and made a part of this Count II. 

·-- 2. To induce Complain~n~s to enter into said agreements, 
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... ~~" 

. -x,t \< 

' CNHLP falsely and fraudu~ently represented to Complainants that 

the purchase price being paid bi Complainants ~as· not merely for 

legal title to land but for improved lots in: a ~ubdivision so ere-

ated as to require CNHLP to provide water and sewer facilities, 

roads and· un.de.rground utili ties, and other lands set· a·side for rec-

reation purposes. Complainants relied o~ said representations at 

the time Complainants entered into their agreements,~ and they would 

not have entered in~o said agreements but for said representations. 

3. Paragraphs numbered 8, 9 1 10, 1-1~ 12, .13;· 14;· 15, .16, . , .\..L . 
~~-~- \ -~ 
. '· ~..;· \.'"'\: .i7, 0 18·, 19·,- 20 I 21, 22, 23, and 2"4 of Count r· are. hereby. incorpo-
/r\> '-

.. V \. ~-~' 
.. - - - ---- ·- __ ., ___ .__. __ . 

\ J>..,.. 
t.'- \'" . . . -- -~ \·mEREFORE, Compla.in.ants pray that· said~ agreements· be ad-
.- . ··~ 

·, K_;~ /. .. ~ c-: judged;- r~scinCiea-=- aha- vota·ea~- ana:: that~ complalna~ts h~~e ·]~agm~nt 
._ o;. \:- ·- • . 

.. ·.:.~ --- --·-- -- ----:~:._ -·· - .... --· -· -- ···-·------ ---·------- --- ,.:: -·. 
~\--. J:' ayainst the Defe'nd~nts; Crows .. Nest· Harbour· Limited Partnership;· 

·f '\.'-.... ~., 

~arriott and:. Di ver's'if-ied'· l1_o-r'tg.age~ I.~ yes tors; -=-rnc~ ;-= joih tl·~-=-~hd ~-e~-
~-- ~ ------

-rally. for all monles. pa.id. by~ Cornplainants:·Cind for:·p~nftiv~=-a~~~ges 
.... --·-- ------

0 • ..... 0 - 0 -

0

- • -· - ··- • - - - •• - - --- • • ;. 

in:the-~u~ of·tive M~llibn-oollars ($5,000,000.00)~ ind=tfi~t j~dg-
----·--------. .... . . . . 

-ent be entered against· c'oke' L. Gage;-woodtow Marriott; ':.Ffall~" "K. 

ohnson; the Esta"te of Willi~in j-: bhrkin;:- ana:·Bf¢Rn~il:A. :.R6bbi~~~ 

; Otntly ."and SeVerally 1 .tO .. the- extent Of their-leg~}. 1 iabfii ti~s ~ 

j
. nd -~~a. t an·=ai::couhti~g:-_b~~-maa~ o~-oi~ers"lfiea=-Hortga~~:riiv~~tois; 

Inc~ of all:su~s-~e~~iv~~ ~rom-compl~inant~~p~~§u~~t:~o=~~~ ~~~i~n­

·ent of.their promissory notes; and that the promissory notes, 

[ eeds of trust and other documents in the hands of Crows Nest Har-

[

oour Limited P~rtnership, Diversified Hort~age Investors, Inc., or 

I 

homever shall be found to possess such documents, be voided and 

that a preliminary injunction be issued by this Court as to any 

5:17 



execution on the promissory notes· and deeds of trust involved in 

this action ·and that interest, costs, and reasonable attorney's 

fees be awarded for the maintenance of this action and for such 

other relief as this Court deems proper. 

- COUNT ·III 

.. ~n the alternativ~_to .the relief sought by way ·of rescis­

sion in Counts I and II, Complainants state: 

1. Paragraphs numbered 1,· 2, 3, 4, 5, 6, 7, 8, 9 and 10 
\ 

of Count"! are hereby incorporated herein and made a part of this 

Count III. 

2. Complainants have at all ti~es performed all the stip 

ulations, conditions, and agreements stated in said agreement to be 

erformed on their part at the time and in the manner therein spe-

cified. 

3. Defendants have failed and refused, and still fail 

and refuse, to perform said agreement on their part. 

4. Paragraphs numbered 13, 14, 15, 16, 17, 18, 19, 20, 

21, 22, 23 and 24 of Count I are hereby incorporated herein and 
., 

ade a part of :this Count III. 

S. As a result of the aforestated breaches by Def~ndan~s~ 
Complainants have suffered damages in the total sum of One Million 

Six Hundred Fif~y~Five Thousand Nine Hundred Dollars {$1 1 655,900.00 

the amount of damages as to each Complainant being set forth in Ex-

hibit 2. 

WHEREFORE, Complainants request that judgment be entered .,. . 

51.8 



.. 
gainst the Defendant~, Crows Nest Harbour Limited Partnership, 

FVM Corporation, Research Homes, Inc., Coke L. Gage, Woodrow 

arriott and Diversified Mortgage Investors, Inc~, jointly and sev-

erally for One Million Six Hundred Fifty-Five Thousand Nine Hundred 

Dollars ($1,655,900.00), together with interest, costs and attar-

neys fees, and that judgment be entered against the Defendants, 

Coke L. Gage, Woodrow Marriott, Frank K. Johnson, the Estate of 

illiam J. Durkin and Bicknell A. Robbins, jointly and severally, 

for Seven Hundred Seventy Thousand Dollars· ( $770,000.0 0), plus in-

terest from April 30, 1973, costs and attorneys fees. 

- . '· 

't:,J 

!. 

~· 1J F ·C.H'.L, 

' -·. 

ODIN, FELDMAN & PITTLEMAN, P.C. 
4031 University Drive, Suite 202 
Fairfax, Virginia 22030 
(703) 591-7885 

~-· d~i~~-,-~---=' ___ -__ _ 

Counsel.for Plaintiff 

51.9 
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Name 

Anteroinen, Arvid c. 

Anteroinen, Margie N. 

Bain, George F. 

Bain, Hildred B. 

Baur, John P. 

Baur, Joan s. 
.... 

Bell, David A. 

Bell, Janis K. 

Bennion, Paul A. 

Berry, Patricia 

Berry, Steven L. 

Bonard, Glenn R. l 
~­Bona~d, Bonna L. 1 

Boone, Daniel L. 
' , 

Boone, Joung-Ja K. 

Burton, Len s. 

Burton, Patsy L. 

t;tmeron, Velma H. 
N 

~TALS 

......,u· . .: 
(Section 
Number) 

Section D 
Lot 47 
( co-O\'Iner) 

Section E 
Lot 101 
(co-owner) 

Section E 
Lot 18 
(co-oHner) 

Section ]\ 
Lot 11 & 12 
( co-ov1ne r) 

Section D 
Lot 95 

Section A 
Lot Bl 

Section A 
Lot 80 

Section B 
Lot 25 
(c;:o-o\oJner) 

Section D 
Lot 70 
(co-owner) 

Section C 
Lot 113 
(co-owner) 

Section B 
Lot 33 

L' J.·cr11.:. s sory 
Note 

·Executed? 

Yes 

Yes 

'.(es 

Yes 

''Yes 

Yes 

Yes 

·Yes 

Yes 

Yes 

Yes 

. l . 

Deed of 
Trust 

Executed? 

Yes 

No .. 

No 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

.. 

Has a 
Deed 
Received? 

Yes 

No 

No 

Yes 

Yes 

Yes 

Yes · 

Yes 

Yes 

Yes 

Yes 

Damages 
For 

Count III 

$17,300.00 

$20,000.00 

$20,000,00 

$~7,300.00 

$17,300.00 

$17, 3 o a·. oo 

$17,300.00 

$17,300.00 

$17,300.00 

$17,300.00 



Cl1 
N Name 

Carroll,. Thomas J. 

Carroll,. Lorraine T~ 

. Cottam, Howard R. 

,,Cottam,. Katherine S. 

. Cox, Lloyd G. 

.. 
CNH Associates 

(Ricnard. F ... Hildreth 
& Lewis A. Leake) 

''I 
DeJong, Capt. H. 

ooerflein, Katie 
I • I 

Dreslin, Ch~istopher B. 
I' 1 I 

Dyke, Kermit R. 
I 

Dyke 1 Barbara W. · 
I' ' t 

Ellison, John, A. 
. .. . ... 
. Everett, ,Joe N. 

Garafalo, Nicholas R. 

Garafalo, Anne G. 

Gardner, James R, 

Ga~dner, Frances P, 

(Section -
Number) 

Section A 
Lot 93 

. ( co-ov/ner) 

section A 
Lots 24 & 25 

1 (co-owner) 

I 

Section B 
Lot.9 

' Section C 
Lots 115 & 116 
( co-o\-.'ne;rs) 

Section D 
Lot 77 

I 

Section B 
Lots 79 & 80 

Section A. 
Lot 82 

' Section. D 
Lot 31 ·. 
(co,..o\oTner) 

Section E 
Lot 99 

,Section p 
Lot 36 

Section A 
Lot 10 
(.co-:- owner) 

Section A 
Lot 60 
( co-ovlner) 

. - .. ·- ·- -· ~ .... .J 

. Note 
·Executed? 

,Yes 

.. Yes 

,Yes 

)'es 
·,·. 

Yes ,.. 
o I 

Yes 

· )'es 
• I 

Yes 

Yes 

No 

)'es 

I ·- ..:. t.; ,, ..J •• 

.·Trust 
, Executed? 

·. "tes · 

11Yes 

t.Yes 

Yes 
.... · .. 

Yes 
I ,' 

Yes 
I • ' 

G 
I ·• 

Yes 
I • 

·No 
.. 

. Yes.; 

No 

)'es 

•"•Cl...) '\. 

Deed· 
1 Received? 

. 
I 

• Yes 

' Yes 

~"' 

1:Yes 

Yes 
' .. ; 

yes 

Yes 
I • : 

Yes 
.. ; 

Yes 
• I ;, 

No 
f I •' 

Yes 

Yes 

I .. 

Yes 

, Uc!.lt~d'Jt.;~ 

For 
Count III 

• , $17 1 J 0 0 •• 0 0 

.$H,6oo,ool 

$34,600,00 
I I I I I" I • Jl I 

I I. lt·l ,JII 

$34,600,00\ 
. I : • Ill. • "I 

$17 1 3oo.,oot 
• ! 

.. 1 II••· ,.11 

$17,300.00• 
I 

I . ' "II. I I II 

I 
I 

$20,000.00' 
I . . . '. I I ... I 

$17,300,00 1 

I 1'• II 

$17,300,00. 

I I' • •''' 

I 
I 

$17 ,Joo,oo I 



Name 

Gesling, Marion L. 

Gesling, Hary P. 
. 

Lot 
(Section -
Number) 

Section C 
Lot 142 
{ co-o\-lner) 

GKR\-1 Associates Section A· 
(William G. Reller, Lot 59 
Raymond V. Gomez, (co-owners) 
Robert L. Kleyla, & Walter W. Woo), 

Gill, Norman, \·1. 

Gill, ·Hal!y Ann .. 

Giltner, John s. 

Giltner, P~ggy Lou 

G~eentree, Leo F. 

Greentree, Opal V. 

Haraguchi, Wallace K. 

Hardesty, John 0. 

Hardesty, Eileen H. 

Hastings, Lionel D. 

Hildebrand,· Floyd G. 

Hildebrand, Dona R. H •. · 

Hittle, James D. 

Cll 
TOTALS !j 

Section A 
Lots 94 & 95 
(.co-owner) 

Section C 
Lot 111 
(co-o\-tner) 

Section B 
Lot 76 
(co-o\"lne:r) 

Section B 
Lot 54 

Section·· E 
Lot:70 
(co-owner) 

Section D 
Lots ;J •.• ~ ... B •. ~. 

Section D 
Lots 61 & 62 

· (cocov1ner} 

.3·2-ction D 
Lot 32 

Promissory 
Note 

·Executed?· 

Yes 

Yes 

Yes 

,, 
No 

Yes 

yes 

Deed of 
Trust 

Executed? 

Yes 

Yes 

"{es 

"No 

Yes 

).'es 

"(es 

. . 
.. 

Has a 
Deed 
Received? 

. 
I 

~"" 

Yes 

Yes 

~es 

Ye.a ~ 

Yes 

No 

yes 

Yes 

Yes 

Damages 
For 

Count III 

$17,300.00 

$17,300.00 

$34,600,00 

$17,300.00 

$17,300.00 

$1 7 1 3 Q Q ;' Q 0 

$20,000,00 

$34,600,00 

$34,600,00 



Naille 

HoHar.d, Edward B. 

Howard, Wilren~ W. 
. . I 

Howell, Barton,J. 
. . . ~ ' . . 

HoHell, Lorraine C. 

H ud s 0 n I J.1 a :r g u 'e rite c . 
.. . 

lluthwai te_, Hop~e A. 

Hu th\·iai te 1 Hope A. 

Hu th\~ai te ,~ l\udre'y H. 

!ng, Robert II. 

Kampschror, Les~i~ D. 
t I 

Kowa1k, Arthur J. 

I· .. I I 

(Section -
Number)· 

Section E 
Lots .41 & 42 
(.co-oHne:r) 1 

Section C 
Lot .121 
( co-ovlner) . . , 

Section c 
Lot 136 

Section ~. 
Lot 48 

section A 
Lot 49 
lco-ovJner) 

II 

Section B 
Lot 37 

Section 1\. 
Lot 92 

I. •I 

i:-:L· .;;n.:..s::.iory 
Note · I,· 

• 't''·e·'"',! .;...ec-" J,.;..,,., ...., -.. '- •. 

, ' 

"Xe.s 

Yles. · 

Yes 
' I. I 

Yes 

' I • 

Yes 
,, 

I 

¥es 

Section c· Yes 
Lots 103, 104 1 & lOS 

Liem, Som Goan Section D -Yes 
Lot 87 . 

• I 0 • 1 

L~em-Dessart, Jeanne ~gnes (co~owne:r). 

Hartin, James H. 

Hartin, Carol J. 
I 

May, Florence A. 

TOTALS 
. I 

Section A 
Lot 7 5 . '"· ... 
tco-::-O\>Iner!) ~ 

Section C .. 
L9t. 112 

'i . . 

Y(::S 

Deed of 
I I 

?:::-~str 
'""'x- c' ·,. ~ ec~., .c.4 c: ~ - .•. 

'.les 

Ye::,. 

Yes 
I I·,. 

• I• 

Yes 

I;, I 

Yes 

Yes .. 

Y.ea 

Yes 
. ' 

Yes· ... ; 

Yes 

.. 

ltia s a 
999~ 
Re c e.::. ve:d.? . 

No~:. 

Y.ea. $,17.,,300 .• 00· 

yes $17,300.00 
.' I I ' I. ~I 'I ' I I I J 

-Yes $17,300.00 

. ' • I .... I • Ill 

Yes $17:,300.00 

. . I • • I • • I I. 

Yes $17,300.00 

Yes. $l:'J,300 .• 00 1 

Yes $51,,900,00· 

Yes $17,300.00 
I I ····· ... 

Yes $1 7 , 3 0 0 • 0 0·. 

Yes. $17,300.0011 



Name 

Hiner, Lewis c. 

l.finer, Doris' c. L 

Moo~e, Kenneth J. 

I. I• 

Morgan, Richard S. 
' 'I 

Morgan, Stephen L. 

Mueildr, Richa~d A.· 

Hyers,'·Earl,· Jr~· 

,.1. I I il 

Nelson, Edward R., III 

Olson, Harold J. 
, I ; 

O!.son, Harion A. 

Olson, Howard c: 

Olson, Pauline T. 

Ord, Susan 
I 1& 

Ord, Linda 

Plowman, R .. Dean 
I I 

P lowmart~t Kathleen S. 
N 

TOTALS C/t 

:.,o t 
(Section -
Nurr.ber) 

Section E 
Lot 4· 
·(co-owner) · · 

Section• B 
Lot 8 

Section C . 
Lot l32 
(co-oHner) 

Section· ·B · 
Lot 94 •·· 

.section B 
Lot 98 

Section D 
Lot 43 

Section B 
Lot 67 
(co-owner) 

Section·D 
Lot 33 
( co-ov1ner) 

Section B 
• 1 ' Lot 30 

Section B 
Lot 31 

Section D 
Lot 23 
(co-ow-:v~r) 

...... : .) ~l 

Promissory 
Note 

·Executed? 

I. ·I 

Yes.·. 

Yes .. '· 

Yes·· • 

Yes·• 

I I 

Yes 

Yes 
• I 

Yes· 
I 1', 

,•1 

Yes 

Yes• 

Yes 
I. 

Deed of 
· Trust 
,E-x~cuted? 

Yes.''" • 

Yes 

Yes· .. n 

Yes .. :, 

'Yes 

· Yes 

Yes 

I • I 

Yes 

Yes •· 

Yes 
. . •· 

• . 

.. 

\·las a 
Deed 
Received? 

, 

No .. 

Yes .. ;,, 

. 
·~,Yes 

. '::. 

Yes .. :; 

Yes ..... 

Yes 
.• :I 

Yes ..... 

Yes ··=·• 

... ;, 
Yes 

Yes· i' 

Yes 

Damages 
For 

Count III 

$20,000.00 ... 

$17 .I 3 0,0 • ,Q_ Q I)( t 

$17,300.00 
.. I • I . I· II Ill 

$17,:3 o.o •. 00 •Ill 

$1 7 1 .3 0 0 • Q 0 . II II 

$17,300.00 
. I ; IIIII 1111 

$17,300.00 
.· I I • ~·· • I I II II 

$ 1 7 ,· 3 0 0 .. 0 0 . I II 

I ' . 'I . "I 
$1·7 ,300. 00 

$17,300.00 
.·I , I ••• I. ··II 



CJl 
N 
a-l 

Name 

Pucillo, Paul J. 

Pucillo,.Jeanette c. 

Puppe, Gerald C. 

Puppe, l-1arsha J. 

Reiche, Harris G. 
.. 

Reiche, Karen G. 

Reilly, Maurice R. 

Reilly, Marian E. 

Richardson, Max L. 

Richardson, Doris L. 

Roll, Stephen 

Roll, Constance B. 

Sanders, Charles J. 

Shaver, Robert M. 

Shaver, Linda K. 

Shiozawa, Sam 

Shiozawa, Margaret 

Sl:agg s, Allen. H. 

TOTALS 

Lot 
(Section 
Number) 

Section D 
Lot 64 
Section A 
Lot 16 
( co-oHner) 

Section B 
Lot 85 
(CO-OHner) 

Section D 
Lot 19 
(co-oHner) 

Section C 
Lot 125 
( CO-OHner) 

Section D 
Lot 40 
( co-o\oJner) 

Section A 
Lot 79 
(co-owner) 

Section E 
Lot 63 

Section B 
Lot 01 
(co-oHner) · 

Section E 
Lot 35 
(co-owner) 

Section E 
Lot 59 

Promissory 
Note 

·Executed? 

Yes 

Yes 

Yes 

Yes 

I t 

Yes 

Yes 

Yes 

Yea 

Yes 

. Yes 

Deed of 
Trust 

Executed? 

No 

Yea 

·Yes 

Yes 

Yes 

. . 

Yes 

Yes 

Yes 

No 

Yes 

.. 

\'las a 
Deed 
Received? 

No 

No 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

No 

No 

Damages 
For 

Count III 

$17,300.00 

$17,300.00 

$17,300.00 

$17,300.00 

$17,300.00 

$17,300.00 

.. 
$17,300.00 

$20,000.00 

$17,300.00 

$20,000.00 

$20,000.00 



Name 

Skaggs, Miriam M. 

Spittle, William L. 

Stafford Investors, Ltd •. 
(Virgil L. Harris) 

. Stockwell, Willare E. 

Stockwell, Waltraud E. 

Tackley, Margaret E. 

Thomas, Lindsay K. 

Thomas, Naomi B. 

Lot 
(Section -
Number) 

Section E 
Lot 69 

Section A 
Lot 17 

Section B 
Lot 6 

Section D 
Lot 68 
(co-owner) 

Section C 
Lot 141 

Section C 
Lot 106 
(co-owner) 

Verfuerth, Vincent P., Sr. Section B 
Lot 93 

Verfuerth, Vincent, Jr. (co-owner) 

Wallace, James, Jr. 

Wallace, Barbara B. 

Watson, w. R., Jr. 

~·Ia tson, Dolly N. 

Hatt, Raymond D. 

Hatt, Bernice K. 
Cl1 
N1egne1:, Alfred H. 
~ / \ 

Hegner, Ruth E. 

'rO':'l .... LS 

Section·A 
Lot 42 
( co-o\·lner) 

Section A 
Lot 96 
( co-oHner) 

. Section A 
Lot 58 
(co-owner)". 

Section D 
Lot 74 
(co-owner) 

\·: L~ s a 
Promissory 

Note 
·Executed? 

Yes 

Yes 

Yes 

''Yes 

Yes 

Yes 

Yes 

\·las a 
Deed of 
Trust 

Executed? 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

. . 
. ., 

.. 

Has a 
Deed 
Received? 

No 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Damages 
For 

Count III 

$20,000.00 

$17,300.00 

$17,300.00 

$34,600.00 

$17,300.00 

$17,300.00 

$17,300.00 

$17,300.00 

$17,300.00 

$171 300·. 00 

$17,300.00 



CJl 
l'~ 

., ......... 
~· 

00 Loc Promissory Deed of \·las a Damages 
(Section - Note Trust Deed For 

Name Number) ·Executed? Executed? Received? Count III 

Hhite, Rabbi Harold s. Section B Yes Yes Yes $17,300.00 
Lot 7 

\·lhi tf ie ld 1 lloHard M. Section B Yes YEs Yes $17,300.00 
Lot 72 

\·1 h i t f i e 1 d 1 Linda M. ( co-O\-lner) . 
• 

Hilliams, Robert R. Section A Yes Yes ~ .... Yes $17,300.00 
Lot 71 

Hilliams, Alice J. (co-owner) 

Yates, Vern M .... Section D Yes Yes Yes $17,300.00 
Lot 88 

.Yates, Horene (co-owner) 

Yuan, Shui Section D Yes Yes Yes $34,600.00 
Lots 96 & 97 I I 



VIRGINIA: 

IN THE. CIRCUIT COURT FOR THE COUNTY OF FAIRFAX 

VIRGIL L. HARRIS, et al. 

Complainants 

vs. 

CROWS NEST HARBOUR LIMITED 
PARTNERSHIP, et al. 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DEMURRER 

CHANCERY NUMBER.58501 

COMES NOW the defendant, Diversified Mortgage Investors .(DMI), 

by counsel, pursuant to §8.01-273 o.f the Virginia Code as amended 

and respectfully states that Counts I, II and III of the Bill of 

Complaint fail to state a cause of action and fail to allege facts 

upon which the relief sought· against DMI can be granted and are 

otherwise insufficient at law and as grounds therefor specifies 

the following: 

COUNT I 

(ACTION FOR RESCISSION OF CONTRACT BASED ON 
DEVELOPER 1 S FAILURE TO MAKE IMPROVEMENTS.) 

A. Grounds Construing Loan Agreement As An Alleged Joint Venture: 

1. The allegations allegedly establishing an oral joint venture 

between DMI and Crows Nest Harbour Limited Partnership (CNHLP) are 

insufficient at law to support any such conclusion. 

2. Count I fails to allege the date, terms or essential 

elements of the alleged joint venture. Paragraphs 2l(a) through 

(e) of the Bill of Complaint are merely excerpts from the Loan 

Agreement of March 30, 1973 (Complainants• Exhibit 7) which must 
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be read in the context of the entire Loan Agreement. 

3. The Bill of Complaint, in fact, affirmatively shows the 

existence of no more than a straightforward lender-borrower rela-

tionship between DMI and CNHLP. 

4. Count I fails to state the date or dates upon which the 

defendant, DMI, or the alleged joint venture is claimed to have 

breached any duty, obligation or agreement with the complainant~. 

B. Grounds Relating To Reliance Of The Complainants Upon Involve­
ment, Participation Or Other Performance By DMI: 

5. On information and belief, all of the complainants entered 

into contracts for the purchase of their lots before March 30, 1973, 

the execution date of the Loan Agreement between CNHLP and DMI which 

is identified in paragraph 2 above. Accordingly, no complainant 

herein could have relied upon any purported representations or 

involvement of DMI. The pleadings themselves admit that DMI was 

not then a lender to CNHLP. 

6. Count I fails to state a cause of action against DMI 

because the HUD Report upon whichcomplainant allegedly re~ied 

(Complainants' Exhibit 4·) is dated December 6, 1971, and explicitly 

states that the only lien on the property is that in favor .of St. 

Charles City, Inc. Hence no complainant herein could have relied 

upon any duty, obligation, agreement or alleged joint venture 

involving DMI or to which DMI was supposedly a party. 

7. The HUD Report and the form of contract between CNHLP and 

complainants which is attached to the Complaint contains express 

disclaimers which preclude any reasonable reliance thereon by the 

complainants. These documents clearly state that all amenities 
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and/or improvements were only proposed and further that no guarantees 

could be made in connection therewith. Specifically, Complainants• 

Exhibits 3 and 4 state: 

(a) "Purchaser agrees that he has inspected the 
property and the same is to be conveyed •as 
is • • 11 (Exhibit 3, page 2) 

(b) "Paved roads, electricity, sewer, water and 
telephone are proposed to be installed at the 
cost of the developer on a progressive basis 
.•.. [and completed] by December 31, 1974, 
unless, prevented or delayed by governmental 
inaction or· inaction beyond the developers 
control." (Exhibit 4, page 5) 

(c) 11 The subdivision [plat] has been approved by 
the Board of Supe=visors of Stafford County, 
Virginia, but not recorded at the time of 
£iling." (Exhibit 4, page 6) 

(d) The "developer" referred to· above is "Craw's 
Nest Harbour" only. (Exhibit 4, page 1) 

C. Grounds Relating To DMI's Involvement Or Participation: 

8. Count I fails to allege privity of contract between the 

complainants and the defendant, DMI. 

9. Count I fails to allege any duty, .obligation or other 

commitment owed by DMI to the complainants. 

10. The HUD Report is the document upon which the complainants 

.are alleged to have relied. The ~oan Agreement as noted above is 

the sole alleged basis of DMI's claimed duty or obligation to 

complainants and was first executed long after the complainants 

herein made their purchases. 

D. Grounds Relating to Available Re~edies: 

11. Count I fails to allege facts that would warrant or entitle 

the complainants to rescission as against DMI and, among other 

things, fails to allege an inadequate remedy at law. Additionally, 
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there is a failure to allege a material and substantial breach· 

sufficient to warrant the extraordinary remedy of rescission. 

12. The prayer for injunctive relief fails to allege that 

there is an inadequate remedy at law and that complainants will 

suffer irreparable harm. 

13. The Complaint fails to allege facts which would perm~t 

the award of attorneys' fees. 

14. The Complaint fails to allege ownership in or conveyance 

of the property by DMI now or at the time the cause of action 

allegedly arose thus precluding any remedy of rescission as to DMI. 

COUNT II 

(ACTION FOR RES·CISSION OF CONTRACT BASED ON ALLEGED FRAUD-
ULENT REPRESENTATIONS BY THE DEVELOPER AS TO THE MAKING OF IMPROVEMENTS.) 

1. The grounds set forth in paragraphs one through fourteen 

of the Demurrer to Count I above are incorporated by reference 

herein and made a part of the specific grounds on which the 

defendant, DMI, maintains that Count II of the Bill of Complaint 

is insufficient at law. 

2. Defendant, DMI, emphasizes that the Loan Agreement 

executed between CNHLP and DMI was dated March 30, 1973, where·as 

the alleged misrepresentations inducing the complainants to enter 

into their agreements for the purchase of lots were made, if at all, 

years .before the execution of the Loan Agreement or any other 

involvement or connection·whatsoever between CNHLP and DMI. 

3. Coun~ II fails to allege any facts against DMI which 

legally amount to fraud. 
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4~ The Bill of Complaint fails to allege any facts which 

would justify an award of punitive damages against DMI • 

. COUNT III· 

(ACTION FOR DAMAGES FOR ALLEGED BREACH 
OF CONTRACT TO MAKE IMPROVEMENTS.) 

1. The grounds set forth in paragraphs one through fourteen 

of the Demurrer to Count I and paragraphs one through four of the 

Demurrer to Count II above are hereby incorporated by reference 

herein and made a part of the specific grounds on which the 

defendant, DMI, maintains that Count III of the Bill of Complaint 

is insufficient at law. 

2. Count III is predicated on identical assertions as Count 

I and Count II and simply requests a different remedy. 

WHEREFORE, DMI, by counsel, requests that the Demurrer be 

granted and that the Bill of Complaint be dismissed. 

DIVERSIFIED MOR'rGAGE INVESTORS 
By Counsel 

EVANS, ECONOMOU AND PICKARD 

UlL--,l./:'2 
By JL\' ,, : M ;v' ( I.,.'/ 0 QuJJv .. :.il~ . , 

Stewart c. Economou 
Counsel for Diversified Mortgage Investors 

LEVY AND ERENS 

By +&{,~,;j/2_ fl- ~Oe,/'J}t, L .. sc>;: 
Howard A. Tullman I · 
Counsel for Diversified Mortgage Investors 

533 



VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX 

VIRGIL L. HARRIS, et al. 

Complainants 

vs. 

CROWS NEST HARBOUR LIMITED 
PARTNERSHIP, et al. 

; . Defendants 

) 
) 
) 
) 
) 
} 
) 
) 
) 
) 

CHANCERY NUMBER 58501 

PLEA IN BAR ON THE GROUNDS OF STATUTE 

OF LIMITATIONS, LACHES AND ESTOPPEL 

·coMES NOW the d~fendant, Diversified Mortgage Investors (DMI), 

by counsel, and moves the Court to dismiss the Bill of Complaint 

filed by Virgil Harris, et al. against DMI and as grounds therefor 

states to the Court that Counts I, II and III are barred by the 

Statute of Limitations, and the Doctrines of Laches and Estoppel. 
I 

Specifically, the case is barred in that: 

1. The Bill of Complaint herein is barred by §8.01-246(4) of 

the Virginia Code, which provides that a suit on an unwritten con­

tract must be brought within three years after the cause of action 

shall have accrued; §8.01-248 of the Virginia Code, which provides 

that every personal action for which no limitation is otherwise 

prescribed, shall be brought within one year after the right to bring 

the action has accrued; and §8.01-249 of the Virginia Code, which 

provides that in actions for fraud or mistake and in actions for 

rescission of contract for undue influence the cause of action 

shall be deemed to accrue when such fraud, mistake or undue 
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influence is discovered or by the exercise of due 'diligence 

reasonably should have been discovered. 

2. The complainants knew or should have known that all work 

ceased at Crows Nest Harbour in September 1974; that Crows Nest 

Harbour Limited Partnership (CNHLP) filed a proceeding for an 

Arrangement in the U. S. Bankruptcy Court in Alexandria, Virginia, 

75-873-A, in November 1975; and that CNHLP and DMI were engaged in 

litigation in the Federal Court in Alexandria, Virginia in 1975-

1976. 

3. Knowing or charged with knowing the above facts, the 

complainants took no action against DMI. 

4. The complainants .are, therefore~ barred from proceeding 

in this action·against DMI by the applicable Statutes of Limita-· 

tions and the Doctrines of Laches and Estoppel. 

WHEREFORE, DMI, by counsel, requests that its Plea in Bar on 

the Grounds of Statute of Limitations, Laches and Estoppel be 

sustained. 

DIVERSIFIED MORTGAGE INVESTORS 
By Counsel 

EVANS, ECONOMOU AND PICKARD 

By Ue:£.-tJ!UtJi-- !:~y:c f 
Stewart c. Economou I 

Counsel for Diversified Mortgage 
Investors 

LEVY AND ERENS 

By 1-ku~lLtt :aaM*l l.:.v 5Ci 
H6ward A. Tullman l 
Counsel for Diversified Mortgage 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX 

VIRGIL L. HARRIS, et al. ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Complainants 

vs. CHANCERY NUMBER 58501 

CROWS NEST HARBOUR LIMITED 
PARTNERSHIP, et al. 

; . 
Defendants 

PLEA IN BAR ON THE GROUNDS OF THE STATUTE OF FRAUDS 

COMES NOW the defendant, Diversified Mortgage Investors (DMI), 

by counsel, and moves the Court to dismiss Counts I, II and III of 

the Bill of Complaint filed by Virgil Harris, et al. against DMI 

and as grounds therefor respectfully states to the Court that 

Counts I, II and III are barred by the statute of frauds as 

codified in §11-2 of the Virginia Code as amended in that: 

·1. DMI.can have no liability with respect to any contract for the 

sale of real estate between complainants and the defendant, DMI, 

which is not in writing and signed by DMI. 

2. The alleged agreement between complainants and DMI is 

necessarily an agreement that is not to be performed within a year 

and any such agreement, therefore, must be in writing and signed 

by DMI. 

3. The Bill of Complaint purports to charge DMI with a promise 

to answer for the debt, default or misdoings of Crows Nest Harbour 

Limited Partnership (CNHLP). A writing signed by DMI in favor of 

the complainants is, therefore, required. 

4. The lot owners attempt to charge DMI by reason of pur-
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.., 
ported representations or assurances concerning the character, 

conduct, credit, ability, trade, or dealings of CNH with the 

intent or purpose such that CNHLP could obtain ~oney from the lot 

owners. To sustain such a claim, a writing signed by DMI is 

required. 

WHEREFORE, DMI, by counsel, requests that its Plea in Bar 

on the grounds of the Statute of Frauds be sustained. 

DIVERSIFIED MORTGAGE INVESTORS 
By Counsel 

EVANS, ECONOMOU AND PICKARD 

t:m 
c.,;~ . 
~ 

By . ~~~·.~ ) . lt··.U<.t.rJtv_P.t~. 
Stewart C. conornou 
Counsel for Diversified Mortgage 

Investors 
• 

LEVY AND ERENS 

By ,{ll'.l''. 'Q /) r-ltfi,, ~. . I . ,.,..,~ 't+...,: ' .'t{ .. " fJ-. LuU!. (\~ 1AA . \14 ~ :c_ • 
Howard A. Tullrnan L 

Counsel for Diversified Mortgage 
Investors 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX 

VIRGIL L. HARRIS, et al. 

Complainants 

vs. 

CROWS NEST HARBOUR LIMITED 
PARTNERSHIP, et al. 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CHANCERY NUMBER 58501 

PLEA IN BAR ON THE GROUNDS OF l-1ERGER 

COMES NOW the defendant, Diversified Mortgage· Investors (DMI), 

by counsel, and moves. the Court to dismiss the Complaint against 

DMI and as grounds therefor respectfully states that Counts I, II 

and III are barred by the Doctrines of Merger by Contract and 

Merger by Deed and mor-e specifically states: 

1. The Bill of Complaint filed by the lot owners alleges 

that Crows Nest Harbour Limited Partnership (CNHLP) and DMI were· 

joint venturers. 

2. The contract for purchase of the real estate lot~ between 

Crows Nest Harbour and the complainants (Exhibit 3 to the Corn-

plaint), however, provides: 

a. "Seller and Purchaser agree that this is the only 

agreement between them and that no representations, oral or 

written have been made or relied upon which are not herein 

provided or set forth .... " 

b. "The Purchaser agrees that he has inspected the 

property and the same is to be conveyed 'as is'." 

3. The complainants, therefore, are barred by. the Doctrine 
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of Merger by Contract from seeking to include or incorporate 

terms, duties, and obligations in the purchase agreement that 

were not specifically set forth therein, and particularly as 

against DMI which never signed or was otherwise a party to any 

such agreement. 

4. Those complainants who received deeds are further barred 

by the Doctrine of ~erger by Deed. 

WHEREFORE, DMI, by counsel, requests that its Plea in Bar on 

the Grounds of Merger by Contract and by Deed be sustained. 

EVANS, ECONOMOU AND PICKARD. 

By lt:tr1 [.1Jt ~'J~'--~ 
Stewart c. Economou 
Counsel for Diversified Mortgage 

Investors 

LEVY AND ERENS 

&..4i sc1 t . 
Counsel for Diversified Mortgage 

Investors 

DIVERSIFIED MORTG~GE INVESTORS 
By Counsel 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX 

VIRGIL L. HARRIS, et al. 

Complainants 

vs. 

CROWS NEST HARBOUR LIMITED 
PARTNERSHIP, et al. 

1 Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CHANCERY NUMBER 58501 

PLEA IN BAR ON THE GROUND OF COLLATERAL ESTOPPEL 

COMES NOW the defendant, Diversified Mortgage Investors (DMI), 

by counsel, and moves the Court to dismiss the Bill of Complaint 

filed by Virgil Harris, et al. against DMI and as grounds therefor 

states to the Court that Counts I, II and III are barr~d by the 

Doctrine of Collateral Estoppel and as grounds therefor states to 

the Court as follows: 

1. In Crows Nest Harbour vs. Diversified Mortgage Investors, 

Civil Action No. 76-231-A in the United States District Court for 

the Eastern District of Virginia (Alexandria Division) judgment 

was entered on the merits in favor of DMI and against Crows Nest 

Harbour Limited Partnership (CNHLP) in a suit determining the 

rights and liabilities of those parties under the Loan Agreement 

of March 30, 1973. More particularly, the jury found that DMI 

was justified in refusing further funding of the CNH project and 

the trial Court directed a verdict in a Counter-Claim filed by 

DMI for $4,580,325.87 with interest, attorneys' fees and court 

costs against CNHLP in a promissory note action. Certified copies 
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of the aforesaid judgments entered on November 2, 1976, and 

December 3, 1976, have been filed and marked Defendant's Exhibit 

"A" and "B" which are incorporated by reference in this Plea in 

Bar. 

2. The Complaint filed by CNH against DMI in the Federal 

Court alleged four Counts: 

I. Breach of Contract 

II. Breach of Joint Venture Agreement 
between CNHLP and DMI 

III. Fraud 

IV. SEC Violations 

3. After CNHLP completed its case in chief and upon motion 

of DMI for a directed verdict, Judge Albert V. Bryan, Jr. struck 
I 

Counts II, III and IV.and allowed the matter to go to the Jury . 
solely on the basis of Count I - Breach of Contract. Certified 

copies of the pleadings filed by CNH and DMI in Civil Action No. 

76-231-A in the United States District Court are attached, marked 

Defendant's Exhibit "C 11
, incorporated by reference herein and 

made a part hereof. 

4. The issue, therefore, of whether CNH and DMI were joint 

venturers was previously litigated and decided in the Federal 

Court and the lot owners are now collaterally estopped to raise 

it. 

WHEREFORE, DMI, by counsel, requests that its Plea in Bar 

on the Ground of Collateral Estoppel be sustained. 

DIVERSIFIED HORTGAGE INVESTORS 
By Counsel 
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EVANS, ECONOMOU AND PICKARD 

(J{i--. r! C' (/ . 
~ i -·-- -~/) ' • \: I I ,. - -

By ~- ...._~· ,: ~-!. · / ,.r.l · ~.1-·~v .. lA.....-... 
Stewart c. Economou 
Counsel for Diversified Mortgage 

Investors 

LEVY AND ERENS 

,, !) ·' --(1 
By ·-rrr::- ';i,. ,V 1+ ( ~/1.."~" 

Howard A. Tullman 
Counsel for Diversified 

Investors 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX 

VIRGIL L. HARRIS, e~ al. 

Complainants 

vs. 

CROWS NEST HARBOUR LIMITED 
PARTNERSHIP, et al. 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CHANCERY NUMBER 58501 

MOTION TO DISMISS ON THE GROUNDS OF MISJOINDER 

OF PARTIES PLAINTIFF AND DEFENDANT 

COMES NOW the defendant, Diversified Mortgage Investors (DMI), 

by counsel, and moves the Court. to dismiss Counts I, II and III of 

the Bill of Complaint filed herein and as.grounds therefor respect-

fully states to the Court as follows: 

1. The Bill of Complaint joins as party plaintiffs 80 of 

' 
approximately 300 lot owners at Crows Nest Harbour. 

2. Each lot owner has a separate and distinct cause of action 

because each lot owner purchased his property on a different date; 

the misrepresent~tions, if any, made to each lot owner would have 

been made on different dates and by different people and with 

different content; the date of the alleged breach may very well 

have been different in each case;and the amount of damages in each 

case is different. Furthermore, some of the lot owners have 

received Deeds to their property and others have not. 

3. Virginin procedural law has no machinery established 

for class actions, if this action be considered as such. 
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4. The Bill of Complaint rnisjoins the defendants because 

defendants, McClary and Scott, are merely trustees and the 

defendant, DMI, is in no way related to the defendants, Gage, 

Marriott, Johnson, Durkin, and Robbins. 

5. This ca~e does not come within the provisions of Rule 

3:9(A) Joinder of Additional Parties of the Rules of the Supreme 

Court of Virginin. 

WHEREFORE, DMI, by counsel, requests that its Motion to 

Dismiss be granted. 

EVANS, ECONOMOU AND PICKARD. 

Mortgage 
Investors 

LEVY AND ERENS 

By ~~(<.JJ.';l ,.Q t .r:J{L'L/1 ... , . h .. $(;.1. 
Howard A. Tullman l 

Counsel for Diversified Mortgage 
Investors 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX 

VIRGIL L. HARRIS, et al. 

Complainants 

vs. 

) 
) 
) 
) 
) 
) 
) 

CHANCERY NUMBER 58501 

CROWS NEST HARBOUR LIMITED 
PARTNERSHIP, et al. 

' Defendants 

~ 
) 
) 

MOTION TO DISMISS FOR MULTIFARIOUSNESS 

COMES NOW the defendant, Diversified Mortgage Investors {DMI) , 

by counsel, and moves the Court to dismiss the Bill of C~mplaint 

filed on the following grounds: 

1. Count I of the Bill of Complaint alleges a breach of 

contract against Crows Nest Harbour Limited Partnership (CNHLP) 

for the purchase and development of real property, it imputes 

liability as-against DMI as a result.of an alleged joint venture 

arrangement between CNHLP and DMI, it alleges a wrongful with-

drawal of funds from CNHLP by defendants, Gage, Marriott, Johnson, 

Durkin, and Robbins, and it alleges no wrongdoing against 

defendants, McClary and Scott. All of these allegations are also 

incorporated in Counts II and III of the Bill of Complaint. 

2. As a result of the interweaving of the various causes 

of. action, the pleadings are hopelessly entangled and confused. 

3. The Bill of Complaint unites several matters distinct in 

their nature against several defendants who are unconnected in 

interest and liability. 
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4. Defense of the Bill of Complaint in its present form 

requires the defendant, DMI, to incur unnecessary and undue 

expense from which it should be protected. 

lmEREFORE, the defendant, DMI, by counsel, requests that its 

Motion to Dismiss for Multifariousness be granted •. 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX 

VIRGIL L. HARRIS, et al. 

Complainants 

vs. 

CROl-JS NEST HARBOUR LIMITED 
PARTNERSHIP, et al. 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CHANCERY NUMBER 58501 

MOTION FOR A BILL OF PARTICULARS 

COMES NOW the defendant, Diversified Mortgage Investors (DMI), 

by counsel, and pursuant to Rule 3:16(b) of the Rules of_the 

Supreme Court of Virginia, moves the Court to Order the complainants 

to file a Bill of Particulars setting forth: 

1. The dates on which each of the contracts for the purchase 

of lots were executed. 
... 

2. The date on which the alleged joint venture between Crows 

Nest Harbour Limited Partnership (CNHLP) and DMI was formed. 

3. The dates on which CNHLP breached its alleged agreements 

with the complainants. 

4. The dates-on which DMI as an alleged co-venturer breached 

its alleged agreements with the complainants. 

5. The dates on which the alleged fraudulent misrepresentations 

were made, the persons who made them, and the substance of the 

misrepresentations. 

WHE~FORE, the defendant, DMI, by counsel, requests that its 

Motion for a Bill of Particulars be granted. 
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DIVERSIFIED MORTGAGE INVESTORS 
By Counsel 

EVANS, ECONOMOU AND PICKARD LEVY AND ERENS 

f
jr, _, ~! 

:iiJ--- -tLtV; 
By k ~!U.'It~ L- (.~:Cnfli.f(j.t--

Stewart c. Economou 

1". 

By ±f,.,.. M ,Q {t .I:JiQ@&, 1.. · S c·l" 
Howard A. Tullman L ' 

Counsel for Diversified Mortgage 
Investors 

Counsel for Diversified Mortgage 
Investors 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the following: 

1. Demurrer 

2. Plea in Bar on the Grounds of Statute of Limitations, 
Laches and Estoppel 

3. Plea in Bar on the Grounds of the Statute of Frauds .. 

4. Plea in Bar on the Grounds of Me~ger 

5. Plea in Bar on the Ground of Collateral Estoppel. 

6. Motion to Dismiss on the Grounds of Misjoinder of 
Parties Plaintiff and Defendant 

7. Motion to Di~miss for Multifariousness 

8. Motion for a Bill of Particulars 

t-
h b 

. . ,.-,_ I ·-g., I 
ave een ma1led th1s ~ day of August, 1978, to: 

1. Robert K. Richardson, Counsel for 
Virgi+ L. Harris, et al. 
4031 University Drive 
Suite-202 
Fairfax, Virginia 22030 

2. Alan S. Kerxton, Counsel for Crows Nest 
Harbour Limited Partnership, FVM 
Corporation and Research Homes, Inc. 
5454 Wisconsin Avenue 
Washington, D. C. 20015 

3. Haynie S. Trotter, Counsel for Gage 
4085 University Drive 
Fairfax, Virginia 22030 



4. James E. Ablard, Counsel for Marriott, 
Johnson, Durkin, and Robbins 
1925 North Lynn Street 
Arlington, Virginia 22209 

5. Matthew A. Clary, pro se. 
6417 Loisdale Road--­
Springfield, Virginia 22150 

6. John L. Scott, pro se. 
6417 Loisdale Road-­
Springfield, Virginia 22150 
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V I R G I N I A : 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

VIRGIL L. HARRIS, et al, ) 
>: 
) 
) 

Complainants, 

vs. ) IN CHANCERY NO. 58501 
) 

CROWS NEST HARBOUR LIMITED 
PARTNERSHIP, et al, 

) 
) 
) 

Defendants. ) 

0 R D E R 

THIS CAUSE came on to be heard on the Motions ·to Add and 

Dismiss Parties Complainants and upon the consent thereto of the 

Defendants, as indicated by endorsement of respective counsel 

below, such consent being given on the condition that it creates 

no prejudice to any responsive pleadings previously filed herein 

on behalf of any of the Defendants, it is therefore 

ORDERED, ADJUDGED AND DECREED that the following part~es 

should be deleted: 

David A. Bell 
Janis K. Bell 
Section A, Lots 11 & 12 

Lawrence Davis 
Section E, Lots 113 & 119 

Ronald G. Robinett 
Section O, Lot 41 

ORDERED, ADJUDGED AND DECREED that the following parties 

should be added: 
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Norman D. Everett 
James C. Everett 
Section B, Lot 36 

Audrey Huthwaite 
Co-Owner, Section A, Lot 49 



Helen Johnson 
Co-Owner, Sectiori C, Lot 106 

Joseph J. & Margaret M. Ach 
Co-Owners, Section C, Lots.l03, 104 & 105 

Weldon D. & Amalie H. Bigony 
Section B, Lot 69 

- Brian & Stathia E. Boyd 
Section C, ~ot 109 

Eugene V. & Irene Brennan 
L..o-

Section D, Lot 6 

...,.. Donald Gold 
Section A, Lot 77 

Edward L. Grampp 
~ Section B, Lot 32 

Jay Kent Haache 
Sec\ion B, Lot 59 

v' Gen~ & Mrs. Paul H. Hodges 
Section C, Lot 114 

Gen. Paul·H. Hodges 
Allen C. Rozsa 
Section D, Lot 81 

v Thomas C. & Betty Hopkins 
Section E, Lots 65 & 68 

Miqkey c. Hughes 
Secition B, Lot 57 

Jack E. & V. Jill King 
Section D, Lot 103 

Dick Klapper 
D, Lot 86 
E, Lot 92, 93 & 94 

Arthur J. & Emma D. Kowalk 
co...:.owners,-Secfion C, Lots 103, 

,__..Frances J. Kunchinsky 
Section E, Lot 8 

104, 

Bernard W. Lewis & Gordon P. Lewis 
Section A, Lot 69 

Dr. Robert H. & Vivian J. Miller 
L..o-"" Co-Owners, Section D, Lot 82 

Karl c.-- R. & Jean D. Morton 
Section D, Lot 98 

L- John & Hideko Plank 
Section D, Lots 10 & 11 

Chester & Lucyna Radle 
,_- Section A, Lot 8 
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Lt. Col. & Mrs. Jesse T. Randall 
L- Lot SO, Section D 

B. Richardson Charles & Margaret 
L-- Section B, Lot 66 

John G. & Nada A. Roberts 
'-• Section A, Lot 66 

Robert & Karen Russo 
'-- .Co-Owners, Section C, Lot 138 

v 

v 

James W. & Mary R. Smith 
Co-Owners, Section D, Lot 82 

Melvin Tano 
Section D, Lot 20 

Mary Taube 
Section B, Lot 84 

Bruce Walker 
Section D~ Lot 76 

Alan P. & Janet W. White 
Section E, Lot 108 

James w. . Dyer 
Section A, Lots 3, 4, 5, 

Wiehl Land Co., Inc. 
Section B, Lots 77 & 78' ,....- --· .... -·-- ····-··-

6 1 

---. 
/ R. Mitchell 

. ... _...._._ __ 
•····-·--

Co-Owner, Section.B, Lots 77 

c. Rams dale 
Section B, Lots 77 

J. Bayless 
o-OWner, Section B, Lots 77 

a-Owner, Section B, Lots 77 

E. Schonborn 
Co-9wner, Section B, Lots 77 

& 

& 

& 

& 

& 

~ Cw_. Nool sey 
~Owner, Section B, Lots 77 & 

Wilford M. Farnsworth 
c.- Section B., Lot 7 0 

Section C, Lot 120 

7 

Crows Nest Harbour Alliance Partnership 
V' Section· B, Lot 56 

Section c, Lots 119 & 120 
Section D, Lot 84 



David M. Sagal 
Virginia N. Prater 

~A. Pierce Carnp~ell 
Co~rs, Sect~on B, Lot 56 
Sec~ion C, Lots 119 & 120 
Section D, Lot 84 

l ~Edward A. Page 
~~Co-Owner, Section A, Lot 18 

Clifford M. Herman, M.D. 
L- Section E, Lots 46 & 47 

Capt. Andrew L. Normand, Jr., USMC 
Co-Owner, Section C, Lot 138 

~"leston R. Clark 
f-..- Section B, Lot 8 8 

~ Brent Clark 
Section B, Lot 89 

It being the ruling of the Court that the· addition of the 

foregoing parties shall create no prejudice to the responsive 

pleadings filed on behalf of any Defendants upon which the Court 

has not yet made a ruling. 

ENTERED this day of November, 1978. 

J U D G E 
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PRESENTED: 

ODIN, FELDMAN & PITTLEMAN, P.C. 
4031 University Drive, Suite 202 
Fairfax, Virginia 22030 
(703)591-7885 

By: 
-=-R-o-::-b-e-r-=-t---=-K=-.---=R~~~c-:h-a_r_d":"""s_o_n __ 
Counsel for Complainants 

SEEN: 
EVANS, bcoNO~.'U ~ti~PICKARD Jtt:;i· ·' 0 By : tf ~ ·. ~ · , / : f::. J1 t.· ,..,,, tL-· ·"l. .... ~ •. ,.,'-.:..J e!d'-.1,. " .............. __ _ 

Stewart C~ Economou 
Counsel for DMI 

LEVY AND ERENS 

/ =:i 
~oward A~Tullman 
Counsel for DMI 
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V I R G I N I A : 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY . 

VIRGIL L. HARRIS, et al., 

Complainants, 

v. 

CROWS NEST HARBOUR LIMITED 
PARTNERSHIP, et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

0 R D E R 

CHANCERY NO. 58501 

This cause came to be heard on January 31, 1979, for a 

hearing on the various ·Motions filed herein by the Defendants, 

and, following argument by counsel, the presentation of evidence, 

and the submission of Memoranda of Points and Authorities by the 

parties hereto, the issues raised were carefully considered by 

the Court and the ruling of the Court on each of the issues raised 

was set forth by Letter Opinion dated August 30, 1979, and 

IT APPEARING TO THE COURT that the rulings made in said 

Letter Opinion should be set forth by formal Order, it is there-

fore 

ORDERED, ADJUDGED and DECREED as follows: 

1. That the Demurrer of Diversified Mortgage Investors 

to Counts I and III of the Bill of Complaint are hereby overruled; 

2. That the Demurrer of Diversified Mortgage Investors 

to Count II of the Bill of Complaint is hereby sustained. 

3. That the Complainants shall have twenty-one days fro 
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the entry of this Order within which to file an amended Count II. 

4. That a ruling on Diversified Mortgage Investors' 

Motion to Dismiss Count II on grounds of misjoinder of parties 

plaintiff is postponed until an amended Count II is filed, if 

Complainants elect to amend; 

5. That Diversified Mortgage Investors' Mot~on to 

Dismi~3 Counts I and III on grounds of misjoinder of parties 

plaintiff and defendant is hereby denied; 

6. That Diversified Mortgage Investors' Motion to 

Dismiss for multifariousness is hereby denied; 

7. That Diversified Mortgage Investors' Plea In Bar on 

the Grounds of Statute of Limitations, Laches, and Estoppel is . 
hereby denied; 

8. That Diversified Mortgage Investors' Plea In Bar on 

the Grounds of the Statute of Frauds is hereby denied; 

9. That Diversified Mortgage Investors' Plea In Bar on 

the Ground of Collateral Estoppel is hereby denied; 

10. That Diversified Mortqage Investors' Plea In Bar 

oh the Ground of Merger is hereby denied; 

11. That Diversified Mortgage Investors' Motion to Amend 

Demurrer is hereby granted; 

12. That the Demurrer of Coke L. Gage to Counts I and 

III is hereby overruled; 

13. That the Demurrer of Coke L. Gage to Count· II is 

hereby sustained, with leave granted to the Complainants as afore-

said to amend Count II; 

14. That Coke L. Gage's Plea In Bar on the Grounds of 
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Statute of Limitations, Laches and Estoppel is hereby denied; 

15. That the Motion to Quash Process filed herein by 

Woodrow Marriott, Frank K. Johnson, Bicknell A. Robins, and 

William J. Durkin, Jr., Executor for the Estate of William J. 

Durkin is hereby denied; 

16. That no ruling is made at this time on Coke L. Gage' 

Motion to Dismiss on the ground of misjoinder of parties plaintiff; 

on Diversified Mortgage Investors' Amended Demurrer; and on the Mo 

tion to Quash Process Served on James E. Hoofnagle, Clerk, filed b 

Woodrow Marriott, Frank K. Johnson, Bicknell A. Robins, and Willia 

J. Durkin, Jr., Executor for the estate of William J.. Durkin. 

17. That all of the foregoing rulings are made for 

t~~· reasons set forth in this Court's Letter Opinion dated 

August 30, 1979, which is hereby incorporated herein and made 

a part hereof. 

ENTERED this day of 
---------------------' 1979. 

; 

PRESENTED AND OBJECTED TO 
AS TO PARAGRAPHS 2, 4, 13 & 16 

ODIN, FELDMAN & PITTLEMAN, P.C. 
4031 University Drive, Suite 202 
Fairfax, Virginia 22030 
(703) 591-7885 

RICHARD J. JAMBORSKY 
Judge 

By: 
~~~~~~~--~--------~--Robert K. Richardson, Esquire 

By: 
~~--~~~~------~--------Dexter S. Odin, Esquire 
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V I R G I N I A 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

VIRGIL L. HARRIS, et al., ) 
) 

Complainants, ) 
) 

v. ) CHANCERY NO. 58501 
) 

CROWS NEST HARBOUR LIMITED ) 

PARTNERSHIP, et al., ) 
) 

Defendants. ) 

N 0 T I C E 

PLEASE TAKE NOTICE that the attached Order will be 

presented to the Court for entry on October 19, 1979, at 

10:00 A.M., or as soon thereafl~r as counsel may be heard. 

ODIN, FELDMAN & PITTLEMAN, P.C. 
4031 University Drive, Suite 202 
Fairfax, Virginia 22030 
(703) 591-7885 

BY:~~ 
Ro~r~ichardson, Esquire 
Counsel for the Complainant 

BY: ~.XtUd-~ 
Dexter s. Odin, Esq~e 
Counsel for the Complainant 

VIRGIL L. HARRIS 
By Counsel 

Certificate of Service 

I hereby certify that true copies of the foregoing Order 
and Notice were mailed, postage prepaid, this /~~day of October, 
1979, to each of the following individuals: Alan S. Kerxton, 
Esquire, 5454 Wisconsin Avenue, Washinqton, D.C. 20015; James E. 
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-Albard, Esquire, 1050 17th Street, N.W., Washington, D.C. 20036; 
Matthew A. Clary, Esquire, 6417 Loisdale Road, Springfield, Vir­
ginia 22150; John L. Scott, Esquire, 6417 Loisdale Road, Spring­
field, Virginia 22150; Haynie S. Trotter, Esquire, 4103 University 
Drive, Fairfax, Virginia 22030; Howard A. Tullman, Esquire, 
208 S. LaSalle Street, Chicago, Illinois 60604; and Stewart C. 
Economou, Esquire, 122 South Royal Street, Alexandria, Virginia 
22314. 

~~ R~rt ~ardson, Esquire 
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~-- ... - -·. ·-- ::: :: ·~:. - : ... -. - ~ ~ - ._. ::-

is post?onec until an a~ended Count II is filed, i£ Coffiplaina~~s 

· elect to amend: 

5. That Diversified Mortgage In~estors' Motion to D~srn~ss 

Counts I and III o~ s~ouncs of misjoin~er of parties plaintiff 

:: and .defendant is hereby denied; 

!. 6. That Diversifiee Mortaaae Investors' Motion to Dismiss 
,J "" 

for multifariousness is hereby aenied; provided, however, that 

this ruling does not apply to Count II, which will be ruled upon 

I after the Complainants file an amended Count III if they so 

1
'!, 
elect; 

I! 
7. That Diversified Mortgage Investors' Plea in Bar on the 

Grounds of Sta~ute of Limitations, Laches, and Estoppel,is hereby 
'· 
j; 
:: denied, provided, hotvever, that th<fst!.rulingS as L-c ;_~!~: S ;_a Lu ;_~: c~ p . 
: ~- ; 0 ::..::-. .:.~:...:.::::-. .: .:..=-made t·;ithout orejudice to Defendants to renew thGSe! 

t'-4 ~ ~~~ ~~.;!2-.,.... ~ ~-civ /:7 ~~X ~~ 
'\ .~ pointS at tria~ after presentation of Complainants' evidenc:,; , 

!] . 
:: 8. That Diversified !-1ortgage Investors' Plea in Bar on the 
!· 

Grounds o~ the Statute of Frauds is hereby denied, without 

;:>rejudice .to ce£enca:nt to renev..~ t.:~e point at trial after pre-

s-s:ntation of Coj7'i:=-lc;i~c.:lts' evicence; 

9. That Diversified Mortgage Investors' Plea in Ear on 

~he Ground o£ Colla~eral Estoppel is hereby denied; 

10. That Diversi~ied ~ortgage Investors' Plea in Bar on 

the Grot:tnd o: !·!::·£-=~ is ~ereby denied; 

~smurrer is ~ereby granted; 

12. ~ha~ the =~~~~~er of Coke L. G~ge to Counts I ana III 

560 



-. -· _s :··::-_ , ... -.- ..... 

,. 
I 

i' 
i ~ 

14. That Coke L. Gage's Plea in·Bar on the Groun6s of 

\\ Statute of Li:7&i ta::icns, Laches anc Estoppel . . . . - . -
~s nere~y c~n1ec,_ 

li 
II 

proviced, howeve=, that .L.h . .-1· ...... ~ · ··. r ~--~__; '- ~ s _ u ~ n g -- - ..... .... .. -=- .... -- - - - - - -
I; 
!l ~ ... i :...:.. :...::. :.:~ is r:&ace \•li thout prejudice to Defencants to :::-ene\<: 
;: 

li th~poinQ at trial after presentation of Complainants' evidence-,;,· 
ll . 
11 15. That the Motion to Quash Process filed herein by 
!j 

h 
I Woodrow Harriott, Frank K. Johnson, Bicknell A. Robins; and 

I William J. Durkin, Jr., Executor for the Estate of William J. 
II 

I Durkil;l is hereby denied; 
I 

16. That no ruling is made at this time on Coke L. Gage': 

!: Motion to Dismiss on the ground of misjoinder of partiei plaintiff~ 

. on Diversified Mortgage Investors' Amended Demurrer; and on the 

il Motion to Quash Process Served on James E; Hoofnagle, Clerk, II . . -
II filed by Woodrow }~rriott, Frank K. Johnson, Bicknell A. Robins, 
I· ,. 
II and Nilliam J. Durkin, Jr. , Executor for the Estate of \-Jilli am 

I! J .· Durkin; 
i' 
i. 
!· 
I . 

17. That all a:: the foregoing rulings are made for the 

. reasons set forth l~ this Court's Letter Opinion dated August 3C, 

!: 197 9, which incorpo~ated herein and rr.ade a part hereof. 

~: 18. That Each of the Defendants are granted twenty-c~e 
1: 

' 
: cays from the se~vice ~pon counsel of an ~uended Count·Ir o~ 

!: expi~ation of the ti~e given for filing such amended Count II 

;; if none be filed to file such responsive ~leaci~gs as they deem 

i; appropriate to all Cc~nts, provided, however, that any party 
l: 
•' 
.. wishing to join in an~ Demurrers, Motions to Dis~iss, ?leas 
:I 
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I .. 
: in Bar, or other plea~ings heretofore filed and ~uled upon, may 

so indicate by an apprc?riate pleading and the p1:evious =-ulings ·' . 

ll I , of this Court on s~c~ issues and questions shall apply to all such 
r I 
;I oleadinos. 
I'.. _, 
·' 
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" I 
V I R G I N I A : 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

VIRGIL L. HARRIS, et a!., * 
* 

Complainants, * 
* 

vs. * CHANCERY NO. 58501 
* 

CROWS NEST HARBOUR LIMITED * 
PARTNERSHIP, et al., * 

* 
Defendants. * 

FIRST AMENDED COUNT II 

COME NO~ the Complainants, by ·counsei, and pursuant to 

the Order entered herein on October 19, 1979, file this First 

Amended Count II to the Bill of Complaint. 

1. Paragraphs numbered 1, 2, 3, 4, 5 and 6 of Count I 

are hereby incorpoiated herein and made a part of this Count II. 

2. To induce Complainants to enter into said agree-

ments, Crows Nest Harbour Limited Partnership falsely and fraudu-

lently misrepresented to Complainants that the purchase.price 

being paid by Complainants was not merely for legal title to 

land but for improved lots in a subdivision so created as to 

require Crows Nest Harbour Limited Partnership to provide complete 

water and sewer facilities, all underground utilities, paved roads 

meeting Virginia Department of Highway standards providing ready 

access to each lot, water and fire hydrants, a complete planned . 
. . ·.. : :·_· ~ ~ : :' .. :: :. . .. ~ . . . . . .. •.. . . . . . . . . . ·.· ·, . . . . . . . . . . . . . . :. : . . .. 

city, and recreationai facilities such as riding stabl~s, playing 

fields and courts, established trails, marinas, beaches, a heli-



port and airport, community recreation center and swimming pools, 

an 18 hole golf course, a country club, a restaurant and similar 

facilities and improvements as set forth in the said HUD Property 

Report and other writings and means set forth herein. Complain­

ants relied on said misrepresentations at the time Complainants 

entered into their said agreements, and they would not have en­

tered into said agreements but for said misrepresentations. 

3. Paragraphs numbered 8, 9, 10, 11, 12, 13, 14~ 15, 

16, 17, 18, 19, 20, 21, 22, 23, and 24 of Count I are hereby 

incorporated herein and made a part of this Count II. 

4. The aforesaid misrepresentations were repeatedly 

and consis~ent1y made by Sherman Vandevender and ~· Blaine 

Li1jenquist, and by other members of the Crows_Nest -~arbour 

Ll~ited ~artners~ip ~al~~ ~taff'at ~ales se~inars or inve~tment 
. 

seminars attended by Complainants at the Tyson's Holiday Inn, 

Tyson's Corner, Virginia, on October 5, 7, 12, 14, 21, 26 and 

28, 1971, on November 18, 22, 24, and 30, 1971, and on December 

6 and 9, 1971; at the Twin Bridges Marriott, Arlington, Virginia 

on October 19, 1971; and at the Sheraton Motor Inn, Fredericks-

burg, Virginia, on October 27, 1971, and November 11, 1971. Such 

misrepresentations-were m~de at such meetings orally by such in-

dividuals, and in writing by means of brochures, advertis~ng rna-

terial, and "fact sheets" distributed at such meetings and which 

specifically made such misrepresentations. 

S. The aforesaid misrepresentations were also made to 

Complainants by the aforesaid individuals by means of direct mail-

ing of such brochures, advertising materials, and "fact sheets". 
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6. The aforesaid misrepresentations were made to Com-

plainants by the Crows Nest Harbour Newsletter dated October 21, 

1971, provided to or mailed to the Complainants. 

7. The aforesaid misrepresentations were made to Com­

p.l;a~.nP,.l1·~~ :b.Y- .~m~a;n;.~; Q,f::·a ·l:~tte;::,·:.4~:~~d: ·~~nu~rr· ;11 ~·1~~:3~. :·.f.rgm· .. : ~~~z:~ .. :: 
.... • •• • •• ,., •• • ••• -: ~ ·: • ~ : •• • •• : ~ • -.. • • • • , : • .. ... • . . • • • . • . • . • • •• ·.... ·t' • • • • • . • • • . . • • • • • • • • • • . - • • • • • ·~. • t"- • - . ·• ' . • 

vandev~n.der t~ War~en ·a. Woolsey·,· l?res ident, Wiehle Land Company. 

a. The names of the complete Crows Nest Harbour Limited 

Partnership sales staff are unknown to the Complainants, but known 

to the Defendants. The only names known to Complainants, in addi-

tion to those already stated, are Richard J. Ford, Janet L. Fenn, 

Raymond F. Pfohl, Emil P. Eschenberg, Jack Burlbaugh, John D. 

Chase, Lewis s. Franck, Tom D. Jones, Roger P. Lewis, Edward 

Marelda, Susan Snelling, Vaughn Stout, Jeanne Wells, and Ned 

Willgoos. 

WHEREFORE, Complainants pray that said agreements· be 

adjudged, rescinded and voided, and that Complainants have judg- I 
ment against the Defendants, Crows Nest Harbout Limited Partner- I 
ship, FVM Corporation, Research Homes, Inc., Coke L. Gage, Woodrow 

Marriott and Diversif.ied Mortgage .Investors, Inc., jointly and 

severally for- all monies .. paid ·by Complainants and .for. punitive 

damages. i·~··:the .. ~urn·. bf~-F~v~ Million Dollars ·css:,ooo,oo .. o.oo) ,·and 

that judgment be entered against Coke L. Gage, Woodrow Marriott, 

Frank K. Johnson, the Estate of William J. Durkin, and Bicknell 

A. Robbins, jointly and severally, to the extent of their legal 

liabilities, and that an accounting be made by Diversified 

Mortgage Investors~ Inc. of all sums received from Complainants 

pursuant to the assignment of their promissory notes; and that the I 
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promissory notes, deeds of trust and other documents in the hanqs 

of Crows Nest Harbour Limited Partnership, Diversified Mo~tgage 

Investors, Inc., or whomever shall be found to possess such 

documents, be voided and that a preliminary injunction be issued 

by this Court as to the execution of the promi~sory notes and 

deeds of trust involved in this action and that in~erest, costs, 

and reasonable attorney's fees be awarded for the maintenance of 

this action and for such other relief as this Court deems proper. 

ODIN, FELDMAN & PITTLEMAN, P.C. 
4031 University Drive, Suite 202 
P.O. Box 367 
Fairfax, Virginia 22030 
(703) 591-7885 

VIRGIL L. HARRIS, et al. 

BY:/~/~ 
Robert K. Richarqson, Esquire 
Counsel for the Complainant 

B~-~~ 
.J>eXterS: 1n ~uire 

/'Counsel for the Complainant 

566 



Certificate of Service 

I hereby certify that true copies of the foregoing First 
Amended Count II were mailed, postage prepaid, this 1~6 day 
of November, 1979, to each of the following individuals: Alan S. 
Kerxton, Esquire, 5454 Wisconsin Avenue, Washington, D.C. 20015; 
~ames E. Albard,. Esquire, 1050. 17th Stre.et, N.W. ,. Washington, 
D.C. 20036; Matthew A. Clary, Esquire, 6417 Loisdale Road, 
Spring·field, ·v·irginia· -2215.0; ·John· L~ ·Scott, Esquire,· 6417 · Loisdale 
Road.,·-.Spri:.Ag;fie.ld 1 .. _.yirg.inia 2215 0; ~aynie s. :Trot.ter, E~quire·,. . . ·I 
4103.University· Drive, Fairfax, Virginia 22030; Howard A. Tullman, -
Esquire, 208 S. LaSalle Street, Chicago, Illinois 60604; and · 
Stewart C. Economou, Esquire, 122 South Royal Street, Alexandria, · 
Virginia 22314. 

. 
£~/.~ 

ROBERT K. RICHARDSON, Esquire 
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EXH. 47 

V I R G I ~ I A 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

VIRGIL L. HARRIS, et al., 

Complainants 

vs. 

CROWS NEST HARBOUR LIMITED 
PARTNERSHIP, et al., 

Defendants 

CHANCERY NO. 58501 

AGREEMENT AND STIPULATION 

..,
1
sr 

THIS AGREEMENT AND STIPULATION, made this ~ day of 

.­

.... 

January, 1979, by and among Diversified Mortgage Investors, here-

inafter DMI, and all of the parties who are Complainants in the· 

suit presently pending in the Circuit Court of Fairfax County, 

Virginia, captioned as Virgil Earris, et al. v. Crows Nest Harbour 

Limited Partnership, et al., Chancery No. 58501, hereinafter 

Complainants. 

~·iHEREAS, each of the Complainants purchased a lot or lots 

or contracted to purchase a lot or lots in the Crows Nest Harbour 

development in Stafford County, Virginia, as the same is more 

particularly described among the pleadings in this case; and 

~·7HEREAS, pursuant to such purchases or contracts, many of 

the Complainants made a cash do\·;n pa:s_:'"'ffient and executed a promissory 

note, so~e of which were secured by a deed of trust for the balance 

of the purchase price; arid 
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't·~HEREAS, DMI is the present holder of such. promissory notes; 

and 

KHEREAS, while the parties are in dispute over the legal 

rights and duties arising out of the promissory _notes and deeds of 

trust, and while the Complainants deny a default, the parties do 

agree t.hat I=--=~'ments have not been made in accordance with the terms 

of the instrument; and 
-----

WHEREAS, DMI has instituted foreclosure proceedings against 

manj7 of such Complainants by reason of such nonpayment, which 

foreclosure sales originally were scheduled for October 17_, 1978; 

and 

t·1HEREAS, the Complainants filed in the said Circuit Court 

proceedings a Motion for Injunctive Relief seeking to enjoin said 

foreclosure; and 

WHEREAS, by agreement, said foreclosure as to the Complainants 

was rescheduled for November 7, 1978; and 

WHEREAS, on November 7, 1978, DMI was permitted to proceed 

with foreclosure subject to the terms of a Decree presented to said 

Circuit Court, agreed to by counsel fo·r the Complainants and 

counsel for DMI but was not timely entered by the Court; and 

WHEREAS, the parties hereto have decided to proceed by way 

of this Agreement and Stipulation rather than by entry of the said 

Decree, all of the terms of which are incorporated herein, to 

accomplish the same purposes. 

NOW, THEREFORE, in consideration of the covenants, condi-

tions, and undertakings set forth herein, and for other good and 

valuable consideration, it is hereby agreed as follows: 

1. The Complainants, subject to and in consideration of the 
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terms of this Agreement and Stipulation, hereby waive their objec-

tions to the foreclosure proceedings conducted on October 7, 1978, 

and Novenber 7, 1978, including the failure of DMI to obtain leave 

of court prior to proceeding with foreclosure, the reasonableness 

of the notice, the reasonableness, good faith, and propriety of the 

manner in which the foreclosure sale was conducted by selling all 

foreclosed lots on one day, the reasonableness, good faith, and 

propriety of the conduct of the bidding and the purchase prices 

paid pursuant thereto, and all other objections available at law 

or in equity to said foreclosure proceedings. 

2. Except as agreed in Paragraph 1, by agreeing to permit 

DMI to proceed with foreclosure, the Complainants waive no issues, 

rights, claims, or causes of action which have been or might be 

raised in the said Circuit Court proceedings, or in subsequent 

related proceedings if the Complainants sever their said pending 

common suit. 

3. Except as herein set forth, DMI, by proceeding as herein 

set forth, waives no defenses to any claims or causes of action as 

aforesaid by the Complainants, nor does DMI waive any issues here-

tofore raised by its ~esponsive pleadings in said litigation. 

4. DMI shall be the foreclosure purchaser of record pursuant 

to the terms of this Agreement and Stipulation of each lot which 

was scheduled for foreclosure on November 7, 1978. If DMI breaches 

or has breached this condition, the sale at foreclosure to any 

third party shall be defective and voidable at the option of the 

affected Complainant or Complainants. 

5. As foreclosure purchaser, DMI shall take title in trust 

for the benefit of the respective Complainants and shall hold title 
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in trust, free from the claims of any creditor or potential creditor 

of DMI other than the Complainants, and shall do nothing with or 

to the title to said property or to or with the said property 

itself to in any way encumber or modify the title or detract from 

the present value of the property. 

6. DHI shall hold title as aforesaid and preserve the 

property as aforesaid until the final determination of the said 

Circuit Court proceedings or of subsequent related proceedings as 

aforesaid in accordance with this Agreement and Stipulation. 

7. Upon entry of a Final Decree in the said Circuit Court 

proceedings or in such subsequent proceedings granting rescission 

as sought or awarding damages, or both, DHI shall be bound by such 

Final Decree (unless DMI elects to appeal any such Final Decree which 

DMI shall be free to do) and shall pay over to the Complainants such 

sums as set forth in such Decree \~i thin (30) days of entry 

of said Decree or·the final disposition of any appeal taken there£roffi 

which wholly affirms such Decree or modifies such Decree and enters 

final judgment in favor of Complainants. 

8. Upon entry of a Final Decree in the said Circuit Court 

proceedings or in such subsequent proceedings granting rescission 

as sou'ght, upon payment by DMI as aforesaid, DMI shall be released 

from any requirement to hold the title in trust or to preserve the 

property and shall be free to deal with the previously foreclosed 

property or additional property obtained pursuant to rescission 

~ree of all claims by the Complainants. 

9. Upon entry of a Final Decree in said Circu~t Cou~t pro-

ceedings or in such subsequent proceedings denying rescission but 
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awarding damages, DMI shall be bound,by such Final Decree (unless 

DMI elects to appeal any such Final Decree which DMI shall be free 

to do) and shall make payment to the Complainants as ordered by the 

Decree within thirty (30) days of entry of the Final Decree or the 

final disposition of any appeal taken therefrom which wholly affirms 

such Decree or modifies such Decree and enters final judgment in favor 

of Complainants. Upon payment, neither party shall have further claims 

against the other. 

10. Upon entry of a Final Decree in said Circuit Court proceed­

ings or in such subsequent proceedings denying rescission but in any 

way reforming the contract, note, or deed of trust for any Complainant 

by reducing the amount payable thereunder, DMI shall be bound by 

such Final Decree unless DMI elects to appeal any such Final Decree 

which DMI shall be free to do. In such event, the affected Complain­

ant shall have the option of electing to pay to DMI the amount so 

determined by this Court to be due, or of making no further payments 

and being released from all further liability under said contract, 

note, or de~d of trust. If. the a=£ectec Complainan~ elt~ts to wake 

such payment to DMI, then upon payment of said ~-nount to DHI, DHI shall 

execute a Deed conveying title to said lot to the respective Complai~­

ant free of all claims by DMI. If the amount previously paid by the 

respective· Cornp~ainant is in excess of the amount determined by this 

Court to,have been properly payable under said contract, note, or deed 

of trust, DMI shall refund said overpayment to the.respective Complain­

ant and convey title to said lot to the Complainant. If a Complainant 

elects to make no further payments to DMI and desires to be released 

from all further liability, the Complainant shall, as a condition of 

any such release, be required to execute a general release in favor 
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of DMI of any and all claims he may have or have ever had against 

DMI as well as a quitclaim deed in recordable form conveying all of 

his right, title and interest in said lot to DMI or its designee. 

Upon reciept by DMI of both such documents, the Complainant's note 

shall be marked "cancelled" and returned to Counsel for Complainants. 

All payments to be made or deeds or releases to be executed and de­

livered pursuant to the terms of this paragraph shall be completed 

within sixty (60) days from the entry of the Final Decree unless an 

appeal is taken by DMI or by the Complainan~s. Any Complainant not 

making any election by the end of the sixty (60) day period provided 

above shall be deemed to have elected to generally release DMI and to 

have waived all right, title, and interest in his lot for all purposes 

and all time. For those Complainants who have continued making pay­

ments in accordance with tne terms of their promissory notes, such 

Complainants shall not be required to accelerate their payments. 

11. Upon entry of a Final Decree in said Circuit Court proceedings 

or in such subsequent proceedings denying rescission and determining 

that the contract, note, and deed of trust for each Complainant is 

enforceable and binding pursuant to their original terms, each 

Complainant against t.-.'hom D:·li previously has foreclosed shall, if they 

E:::~ec't- to rE::pur~hase th~i~ lo~, h:. ·v··-· si:·:~:: IE 0 J days frcr.-. t:··~ e:. t.=~· 

of the Final Decree within which they rnay nake payment of the amo~fit 

determined by this Cour~ to be due and, and upon payment of said 

amount, DMI shall convey title to the respective lot to the respect­

ive Complainant. If any Cc:nplainant elects not to repurchase their 

lot, they may rely upon the provisions of Paragraph 10 of this Agree­

ment and Stipulation and will be released from any further liability 

under said contract, note, or deed of trust upon their execution of 
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the release and quitclaim deed referred to in Paragraph 10 above in 

favor of DMI and/or its designee. 

12. If further Complainants fail to make payments according to 

the terms of their note or otherwise become subject to foreclosure 

by DMI prior to the date of the Final Decr8e, they shall be accorded 

the same rights and benefits as provided by this Agreement and Stip-

ulation to those.originally subject to foreclosure on October 17, 

1978. 

13. This Agreement and Stipulation shall survive the entry of 

any Final Decree, Order of Dismissal, or interim or Final Order or 

Decree of any sort in these or subsequent related proceedings. 

THIS Agreement and Stipulation is hereby entered into by the 

parties hereto by and through their counsel t~is 27thday of March, 

1979. 

VIRGIL L. HARRIS, et al., 
Complainants 

By: Their Counsel . 

~~Uu-f«n 
Robert K. Richardson for 
ODIN, FELDMAN & PITTLEMAN, P. C. 
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DIVERSIFIED MORTGAGE INVESTORS 

By: Its Counsel 
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Howard A. Tullrnan for 

LEVY & ERENS 
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Stewart C. Economou for 

EVANS, ECONOMOU AND PICKARD 


