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REO " 7ANDA "'\VOOPRUl\l, ADl\IINISTRATRIX OF
FRED CECIL ·woODRU:M, Plaintiff in Error~

l3EN.TA.iHN HOLLAND, Defen<lnnt in Error.

PETITION FOR "WRIT OF ERROR.

'f() the lf onorable .//tsfir,ep of tlic Rupreme Court of Appeal1;
of Viruiniq:

Yo»r petjtio1wr, fleo ·wanda ·woo<lrum, Administratrix of
Cecj) "\\7oodrnm, deceased, respectfqlly 1,epresents unto

f rc~

fhe C9m•t tl1&t sh~ is ,iggrieved by a flnal jµdgment of the
Oji:cuit Coqrt Qf "\V nnvi~~ Oonnty, Vir-ginin. rendered against
potifio111w 011 tJ1~ 29th qay of ,J anuijry, 1946, in an action at
law in which petitioner was plaintiff and Benjamin Holland
d!}feml;mt.
.
The traps~ript of r!.!cord, with the original exhibits, is h~rewith prasimt~d. Tho parties will he rcfel'l'ed to according to
the pof>jtions Qccupii:cl by thorn in the. Oomt below.
·

v; 11s

I. STA-T!UlIENT OF l\IATERIAL PROCEEDINGS IN
TlJJil JjO)VER COURT.
'fhis is im a(!tipn 11t l11w broug-ht by notice of motim1 for
jq,:lgment Ul1dcr the Denth by "rrongful Act Statute to re-
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cover damages for the death of Fred C<.'cil Woodrum, a guest
in the defendant's automobile. Defendant pleaded the
2e general issue "and contributory negligence. At the conclusion of plaintiff's evidence defendant moved to strike
the evidence on the ground that it was not sufficient to establish gross negligence. The Court sustained this motion and
plaintiff excepted to such ruling on the ground that it was
contrary to the law and evidence in that the evidence presented by plaintiff wns sufficient to establish gross negligence
on the part of defendant, and that the question of gross negligence should have been submitted to the jury. The Court
thereupon instructed the jury to consider the case in the same
manner as though no evidence had been presented, and the
jury returned its verdict in favor of cfofcmclant.
II. ASSIGN~IENT OF l~RROR AND QUESTION
INVOLVED.
Petitioner assigns as ~rror the ruling of the Court below
sustaining the defenclant 's motion to strike the evidence of
plaintiff, and tlie only question involved is whether such ruling was proper.
·
III. FACTS.
The material facts are that defendant was the owner and
operator of the Cl1evrolet coupe automobile which was involved in the accident resulting in the death of Fred Cecil
\Voodrum, who, at the time of the accident, was a guest of
and riding in defendant's automobile. The accident occurred
in Warwick County, Virginia, at approximately 8 :20 A. l\f.,
on December 8, 1945, at a point where state highway number
168, which runs north and south. is crossed by one main
3(~ railway 8 track going into Camp Patrick Henry, which
rm1s east and west.
For a considerable distance before the crossing the llighway is straight. At the crossing the highway is on a slight
downgrade. To the north of the crossing and west of the
11igl1way the land is wooded. The hard surface portion of
the highway is forty-two (42') feet widt~, the two outer lanes
thereof are each ten and one-half {lO~') f~et wide and composed of concrete, and the two center lanes are of a like width
and composed of tar and gravel.
Only one track, known as the main trnck, crosses the highway, but approximntely one lnmdred and ninety (190') feet
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(R., p. 21>9i west of the highway a north railway track converges into the said main track.
There is a large railway crossing sign located eight and
one-half (8~') feet to the west of the hard surface portion
of the higl1way and ten {10') feet north of the north rai1.
(This sign may be seen in Exhibit No. :l). It is approximately fifteen (15'} feet high and at about onc-ha]g of its
height there are two red sig11al lights, side by side. These
red lights are each eight (8") inches (R., p. 3i) in diameter,
face up and down tlic highway and, when flashing, both lights
may be seen from both directions, i. e., north and soutl.L
The red lights in aforementioned sign were flashing at the
time of the accident ( R., p. 55}.
4*)
,;i,There is another similar sign on the opposite or east
side of the highway just south of the tracks. Iu the west
-side of this si~rn is a smalfor white or clear light whicl1 is two
(2") incl1es· (R., p. 38) in cliametm·. It is controlled by and
emanates from the same light that shows red up and down
the l1ighwa~· (R., pp. 25, 26), the difference in color resulting
from the difference in color of the glass front througl1 which
i:he lig11t sl1ines (R., pp. 25, 26).
This Jast mentioned smaller white light was seen by the
en~ineer operating the train wl11fu he first cnme out on the
main or straight track from the north track (R., p. 13), which
· point is approximately two hund1·ed and twenty-two (222')
feet from the light (R., p. 40).
At a point tlll"ee hundred (300') fl'et (R., p. 34) north of
the crossing and four (4') feet (R., p. 34:) west of tl1e bard
surface portion of the J1ighway there is located another railway crossing sign. It is five and one-half (5%') feet high,
circular in shape, yellow in color, and two and one-half (21h')
feet in diameter.
Defendant was driving from north to south in the right or
west lane of the hard surface portion of the ]1ighway. as he
approac]1e.d the crossing. The surface of this lane was rather
roug·h concrete (R., p. 42). A clear (R., p. 43), solid (R., p.
56) and consistent (H., p. 57) brake mark from the rear ri~ht
tire of defendant's automobile was stiH clearly discernible,
approximately forty· (~) minutes (R., p. 31) after
5~ *the accident, on the concrete road for a distance of fiftytwo (52') feet to the pince of the collision, at which point
it was approximately two (2') feet (R., p. 44) from the right
or west side of the hard surface portion of the road. The
*1 Thesc references are to record of lower Court.
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rigbt fro}l.t fender of tlle aq4>mobile struck th~ ir9~ step on
the north side., near the front, of the fir~t bo;ic car going
p.cross the highway and ~everely clamqgr.d tµe st~p ~s is
~bOWJl ii} llliµibit :No. l.
The trnjn, intQ whif:l),i the automobile ran, W4l8 ~pproacb,..
ing the highway whi~ traveling from west to eµ.st. · It con,.
sj~ted of p, Deisel enghie aµd three po~ ~iirs, ~~ c:>f the
latter behig ~pproxim11tcly fwty (40') feet hi l~n~th. The
train hacl beo:q Oil the noi·lh track, but soP1e dista.qce befm:e
r~acbiµg tlie highway it :nm on to the main track which crosses
the higllw&y. It WU!) being op,:m1t(;ld J.>y an engin~er whP was
sjttipg on tq.e right or soµth Slde pf the e:ngine nncl lopkiJ1g out
of the cab window.
'
'rhe engiµeer ~qmmepccd blowing the cpmpr!lssed air
whist!~ (}l,,, p. 22) on the e11$"h1-C at a point 1lbout twQ hmidred
imd pfty (~50') feet (E., p. 12) from the highway &nd ~on'"
tinuecl blowing it 'Qlltil he Qpplwd hi~ Clllergency brakes just
J.>efore the cpllii;jpn (R.,, p. 12), .A.ft(>f tl1e applicatiQµ of the
emerg~ncy bnd~cs tl1e train Pl()Ved ubout the J.cµgtb of o. bo~
Cfl.r (4:0 feet) before coming tp a stQp (R., p. 24). As th~ trnin
approacbed the highway it Wl}.s trJivcling frpm 8 t~ 10 wiles
per liQur (R., p. 24)!
·
4t t}w thne of the ~ocideµt th~ weather was fQggy
6* 0 (ll., pp. 1~, 4S) aucl the surf~lee of the bigh.wny wa·s
cta1np~. 'Tlwro wn~ l}P ic9 o:µ tlw l'Ofld (R., e• 4~).
.
At the time of the accident t.Jwre were rio rnilway gates at
the crossing (:Jl., p. 46) itlld the i:nve!:ltigF1-ting pflicer knew of
Jl-0 flagman there ilt th~ time qf the nccidcµt (R.~ p. 45)~

~v.

ARGUUENT.

A. Sole Question Pre.c;w,ztcd.
Tl1e ~ole qucsU011 hivplvcd is wlictlrnr, ip view of the afpre,..
snid f aets, and tho fair infcreTI.~f!s tQ be drawJt therefrom,
the questio:q of gross negljg,m~e"'1 O'Jl the part of tbe d~fendaut
shoqlq not hQ.ve been subrnitted t~ the jury.
We cont,mil that ib.e qur.stion should have been subll)itted
to tbe jui:y a11d wo concede that tbe hu.rde11 1•csts up~n us to
sh.Qw tJu1t tlie s.aid facts, ?~cl foir iµferences therefrom, m·e
suffl_cient to com,tituti? grpss 1wgligence as thnt tefl» is cleQP.~d by this Coqrt.
.. .

~

. .
~

~:we do not rely upon, nor is it necessary to prove,
and wanton q.jsregttrd of the snfety of the decedent.

wHfq}
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B. Gross Negligence Defined.
•

Gross negligence is difficult to define, hut this Court -has
repeatedly approved the following: "Gross negligence is a
manifestly smaller amount of watchfulness and circumspection than the circumstances require of a person of ordinary
prudence. It falls short of being such reckless disregard
of probable consequenee as is equivalent to a wilful and intentional wrong. · Ordinary and gross negJigence differ in
degree of inattention, while both difft:'r in kind from wil71/i ful *and intentional conduct which is, or ought to be,
known to have a tendency to injure." "Stated in somewhat different terms, gross negligence is that degree of negligence which shows au utter disr~gard of prudence amounting to complete neglect of the safety of another. There is no
sharp, well-dcfiuecl, dividing line hetween simple negligence
and gross negligence. The distinction is one of degree.''
Wright v. Osborne, 175 Ya. 442, 445. "To be gross it should
shock fair-minded men." Carroll Y. Jliller, 175 Va. 388, 399.
e must, therefore, show that the facts and circumstances
of this case were such as to have enabled the jury to have
properly found that the defendant was guilty of gross negligence as above defined. And this we shall clo.

,v

C. Dangnrous Circ11mstm2ees Exisfin,q Required Higher
De,qree uf Care Than Ordinary.

,vhat constitutes gross negligence in any given casn depends, of course, upon the peculiar facts of that case. "What
may be deemed ordiua·ry care in one cnFe may, under different surroundings and circumstances, he gross negligence.''
Drum.wrigltt v. 1Valk<!r; 167 Va. ~m7, 313.
There are circumstances existing in and peculiar to this
case which must alwuys be kept in mind and given the proper
perspective in considering the question nt issue as they obviously place this case in a category outside of the ordinary.
Those circumstances, or facts, arc that we arc dealing with
(1) a highway railwny erossing, (2) at a time of extreme
danger because of an npproachin~ train made 1.,1own by the
flashing of red danger lights and the blowing of a warns~ ing "whistle, ancl (:3) when vh;ion is uffected bv a fog.
Obviously, this situation is not in the same category as,
for example, where a drh•er of nu automobile approaches a
regular street intersection, or, in some other· manner, is confl'Onted with the ordinary and expected conditions incidei1t
to driving au automobile.
1
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,vhere the circumstances existing are known and are of a
recognized dangerous category-Rucl1 ns is the case herea proportionately gTeater duty to exerdse care and caution ,
is imposed upon tl1e driver than is the case under ordm,ary
circumstances. "'l.1he greater the danger, the greater· the
measure of duty." Cashell v. Southern Ry. Co., 152 Va. 335.
·when the driver's view is obstructed-as was the case here,
due to the fog-a higher degrt'e of care is demanded and the
·vigilance of the driver must be in proportion to the known
danger. Soutlier11 Ry. Co. v. ,lone.~, 106 Va. 417, and a case
very much in poiut is Norfolk Ry. Co. v. Eley, 157 Va. 568.
Also, as in this case, when deal.ing with a railway crossing "The duty of looking nnd listening for approaching
trains must be discharged in such manner as will make the
looking and listening effective". Cashell v. Soutlwni Ry.
Co., supra.

D. Facts and Reasoning the ,fury Could Have Believed and
Applied.

In this case, a motion to strike plaintiff's evidm1ce having
been sustain~d, all inferences ,vhich the jury might fairly
have drawn from plaintiff's evidence must be drawn in plain-·
tiff's favor.; and where there arc several inferences
9 8 ,..which mig·l1t be drawn from the nvidence, though they
may differ in degree of probability, the Court must adopt
.those most fayorable to the plniutiff, unlcsR they be strained,
forced, or contrary to reason. Hollodav v. Colt, 163 Va. 866,
872. Further, the Court must cousiclcr such facts favorable
to plaintiff as the jury could have believed existed., provided
tllere were circumstances proven hy the evidence having a
tendency to establish such farts. Lennon v. Smifh, 173 Va.
322, 327.

,vitbin the purview of these rules we contend there are two
theoretical cases which the jury could have believed existed
which would clearly have been sufficient to support a finding
011 the part of the jury tlmt clc>fendant .was guilty of gross
negligence.
For example, the jury could have believed the facts and
applied the reasoning set forth in ~ither of the following
.
illustrations:
1. That the defendant, w11ilc driving in a fog whicl1 partially
obscured his vision, saw the J'ellow 1·nilway crossing sign
(51;§ feet high) just off tlle right side oft.he road and approximately three hundred (300') feet before the crossing; that a
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!Considerable distancC' before reaching the crossing l1e heard
the compressed air whistle of the train, which was blown from
the time tlle train was approximately two hundred and fifty
(250') feet from the highway until practirally the time of
collision; that, as the engineer of the train could see the small
(2¥:? inches in diameter) white or clear light in the side
10® of the large *railway cros~ing sign for app1·oximately
two hundred and twenty (220') feet, the defendant could
have and did see the much -larger (8% inches in diameter)
flashing red lights. in the large railway crossing _sign for at
least the same and probably a longer distance than the engineer saw the smnller wl1ite light; that, at the time of becoming cognizant of all of the said three warnings, the defendant lmd ample time within which, even with the exercise
-0f very slight care, to bring his car to a safe stop; that, notwithstanding such warnings of a re.co6YJ1ized highly dangerous
situation, namely, (a) partially obscured vision, (b) a railway track crossing the highway in front of him, and ( c) a
train either approaching or crossing the same, defendant continued driving his car towards the crossing with a total lack
of circumspection, without maintaining any appreciable control over llis car, without exercising even slight care and
caution, and at a high rate of speed, as was evidenced by
the fact that when he finally clicl apply his brakes he was
not only unable to stop his car until he crashed into the train
with such force that the iron step of the train was severely
damaged, as shown on Exhibit No. 1, butt nlso, for a dis11" tance of fifty-two (521 ) feet 83 there was •1eft on the
rougl1 concrete, from the right rem· wheel of his car, a
clear, consistently heavy brake mark straight into the train.
2. The defendm1t told the investigating· officer that beenuse
of the fog he could not see the rC'd clanger signnl lights which
were flashing until the point where hf:' applied his brakes~
i. e., fifty-two (52') feet from the crossing. The jury, as
above stated, bad the riglit to di~believe this. But, assuming that they did believe it, they also could have believed
that defendant saw the yellow railway crossing si!,>'ll just off
the side of the road aud approximately three hundred (300')
feet before the crossing and, a considerable distance before
reaching the crossin~, heard the compressed air whistle of
the train, which was blown from tbe time the train was ap~3The jury could fairly have inferred that the brake marks
would have g-oue a substnntiallv longl'r distance had thev not
})CCU stoppecl by the car cras]ting i11to the train. .
•
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proximately two hundred and fifty (250') feet from the highway until practically the time of the collision; that, at the:
time of becoming cognizant of the said two ,varnings, defendant had ample time within whieb, even with the exercise of
very slight care, to bring his car to a safe stop i that, notwithstanding such warning·s of a recognized highly dangerous.
situation~ namely, a railway track crossing the highway in
front of him aud a train either approaching or crossing thesame; and notwithstanding the additional fact that he knew
the fog was. unusually and extremely dense aud substantially
obscured his vision, def eudant continued driving his car towards the crossing with a total lack of circumspection,,
12° without ~)maintaining auy appreciable control over his
car, without exercising even slight care and caution, and
at a high rate of speed as was evidt>nccd by the fact that when
lte finally did apply his brakes he was unable to stop his car
until he not only crashed into the train with such force that
the iron step on the train was severely damaged, but also, for
a distance of fifty-two (52') feet there was left on the rough
concrete, from the right rear wheel of his car, a clear and
consistently beavy brake mark straight into the train.

E. Dutic.<J Im1JOsed on De/e1l<lant.
The law required defendant (1) at all times to keep a proper
lookout, (2) upon approaching the railway crossing to exercise a degree of care commellSluate with the danger involvec17
(3) to bring liis automobile to a speed not exceeding five miles
per hour before passing over tlle crossing, nt a distance or
not less than fifty feet from the nearest rail of tl1e railwav
tracks (1942 Code Section 2154 {131) ), and (4) would hold
him guilty of reckless driving if he drove his automobile when
not under proper control or in excess of a reasonable speed
under the circumstances and traffic conditions existing at the
time (1942 Code Section 2154 (108)).
Can it be said that, as a matter of law~ under the extenuating circumstances existing, the jury conld not have properly
found that the defendant violated any one or all of the aforesaid duties to the extent that he was guilty of gross negligence 7 Tbat reasonable men might not differ as to whether
defendant was guilty of gross negligent:\eY The answer
13>) 0 to both questions, we assert, must be in the negative.
And, this being true, the isisue of gross negligence should
have been submitted to the jury.

Reo
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F. Applicable State111e11ts of Law.
May we not, to an extent, parapJ1ra~e the language and
apply to this case the 1·easoning of Mr. Justice Hudgins in
the case of JVri,9ht v. Osborne, 175 Va. 442, on pages 442-3,
and say that the common experience of users of the highway
is that it wns extremely dangerous to the decedent, as well
as to others, for the defcndant., imdcr the circumstances of
either of the abovementionecl two cases we have illustrated,
to continue driving his car towards the railway crossing in
the mauner he did drive. Such acts tend to reveal an utter
disregard of the dictates of prudence and display a reckless
disregard of consequences. The jury could have found that
the voluntary acts of the defendant, under the conditions described, unnecessarily and unreasonbly increased the hazard
of travel to the decedent.
Another statement of the law controlling this case is that
made by l\Ir. Justice Spratley on page 314 of Drumwright v.
Wright, supra,. It is-" If the acts of omission, or of commission, constitute·no more than a mere failure to skillfully
operate the automobile under the conditions existing, such as
an ordinary prudent person might omit or commit under such
conditions, then tho negligence will nmount to only lack of
ordinary cm·e. But if a number of acts of omission and
commission nre so combined that reasonable and fair148 minded *men rnnv differ as to whether the cumulative
effect thereof evii1ces a form of recklessness or a total
disregard of all precautions akin to willful and wanton misconduct, it is a question for the jury".
G. Co,uclusion ..
,Ye respectfully submit that the facts and circumstances
of this case, when Rubjected to the foregoing definitions of
gross negligence mid statements of law, are clearly and
abundantly sufficient to have supported a finding by the jury
that defendant was guilty of g-ross negligenc1e, and that the
issue of gross negligence, the refore, should have been submitted to the jury.
V. PRAYER.

For the reasons above set forth, tho Circuit Court of \Varwick County, Virginia, as your petitioner is advised and now
charges, clearly erred to the prejudice of :rnur petitioner in
its ruling aforesaid. Wherefore, your petitioner prays this
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Honorable Court to grant her a writ of error to the judgment
aforesaid, and review and reverse said judgment and grant
her a new trial.
Copy of this petition was delivered on the 16th day of February, 1946, to :Messrs. Jones, Blecl1man and Jones, Melson
Building, Newport News, Virginia, counsel for defendant in
the lower Court.
Petitioner adopts tl}is petition as l1~r. brief and clesir~s. to
state orally the reasons for l'<'Vlewing the ~ec1s1on
15 8 *complained of..
This petition is being presented to l\ir.•Justice Spratley at his office in the City of Hampton., Virginia.

REO "'ANDA ,vooDRUl\f,
Administmtrix of Fred Cecil Woodrum,
By Counsel.
JOHN MARSHALL, of
PHILLIPS, MARSHALL AND BLALOCK,
Counsel for petitioner.
·
I, John :Marshall, an attorney-at-law, practicing in the
Supreme Court of Appeals of 'Virginia, do certify that in my
opinion it is proper that the ruling and judgment complained
of in the foregoing petition should be reviewed by said Court .

•JOHN MARSHALL,
127-26th Street, Nl'wport NewR, Virginia.
Rec'd 2/16/46.
C. V.S.
March 1, 1946. ·writ of error awarded by the court. No
bond required.

M.B. W.
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RECORD
VIRGINIA:
In the Circuit Couri of "\Varwick County.
Reo Wanda Woodrum, Administratrix of the Estate of Fred
Cecil ·woodrum, deceased, Plaintiff,

v.

Benjamin F. Holland, Defendant.
NOTICE OF l\IOTION FOR JUDGMENT.
To: Benjamin F. Holland:
You are hereby notified that the undersigned, Reo ·wanda
·woodrum, Administratrix of the Estate of Fred Cecil Woodrum, deceased, will on the 21st day of January, 1946, at 10
o'clock A. l\I. of that day, or as soon thereafter as it may be
l1eard, move the Circuit Court of "\Varwick County, Virginia,
at the Courthouse thereof in said County, for a judgment
against yoq for the sum of Fifteen Thousand ($15,000.00)
Dollars, which said sum is due and owing by you to the undersigned as administratrix of the estate of said deceased
for the damages, wrongs, and. injui'ies hereinafter set forth,
to-wit:
That on December 8, 1945, at approximately 8 :20 A. M.,
you were driving a ·Chevrolet Coupe, Virginia license number
81-487, which car was owned by you, in a southerly direction
on State Highway 168, in Warwick County, Virginia, in which
cat· the aforesaid decedent was riding as your guest and exercised no control over said car; that at said time there was
a fog which partially obscured your vision; that at said time
you were approaching a railroad crossing on said highway,
which tracks lead into Camp Patrick Henry, and with which
crossing you were familiar; that the red signal lights on each
side of the highway were flashing to give notice of
page 2 ~ an approaching train, which lights were discernable
to you within a distance which would enable vou to
stop your mu: before reaching the crossing; that notwith.standing the aforesaid facts you continued driving your car towards the said crossing at a high rate of speed under the
circumstances, totally refusing or failing to recognize and
take-the slightest precaution against the danger of proceed-
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ing towards and onto the said crossing, and you drove your
car into a box car being pushed on the railway track over
the snid crossing in the direction of Camp Patrick Henry;
That in so driving your car under the circumstances and
surroundings you were guilty of gross negligence and ot
willful and wanton disregard of the safety of said decedent,
which negligence and disregard proximately and directly
caused or resulted in the death of said decedent in that be
was thrown or knocked under the said train and killed while
making an effort to extricate himself from the sudden and
dangerous position you had placed him in by reason of your
aforesaid negligence and disregard;
That the said decedent was himself free and clear of any
negligence;
Wherefore the undersigned alleges tbat as the proximate
and direct result of your said negligence and disregard, as
aforesaid, damages have been sustained to the amount of
Fifteen Thousand ($15,000.00) Dollars, and payment therefore will be asked at the hands of the said Court at the time
and place ·bereinabovo set ou"t.
Given under my hand this 29 clay of December, 1945.
Administratrix of the Estate of Fred Cecil
Woodrum, deceased.
By JOIJN MARSHALL,
Her Counsel.
PHILLIPS, MARSHALL & BLALOCK,
p. q.

I executed the within N otico of l\Iotion for Judgin the County of York, Va., this 3rd dny of
,Jan., 1946, by delivering a true co\>y thereof to Benjamin F. Hollnnd in pe1·son and explnhung the purpose
thereof .to him.
page

a } ment

A. S. \VHITE,
Sheriff of York Co., Va.
By J. H. CHARLES,
Deputy Sheriff.
(R-0turned nnd filed in the Clerk's Office, January 4, 1946.
G. S. D., Jr., Clerk.) ·
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Virginia:
In the Circuit Court for tbe County of ,varwick.
.II;

· :I

Reo Wanda Woodrum, Administratrix of the Estate of Fred
. ~·eeciF\!VioodTUttr. .. dccctrsetl "Plaintiff :. i .•. • • ~ ' • I . ;•
• ,

P

'I) •l

\

.

, ,

•.' ]

.

'
,

t

~

.

, l.

I ••

0

t .'

'
~

.'

., j 1

j

, l .

Benjamin F. Holland, Defendant.
,.,.~

P'·

,.,

, .....l\l.Ht•

••.

,

,

GROUND$
• •

I.\

/

~ •

\

t, •' ,

1

,. ~.

o:H'
'

DEFEN~E.
i

\.

'

!

.. I

'f

I

1µe def enqant, ~cnjamin f.. ff:ol~and, for grounds of de·
· ·.
..
·
·
fense, J>y counsel, says-:
; .:
' .. ,.'
i. 1:Jiat tlic accident out of which the cleath of plaintifCs
intestate''canie ab·oui··was \vltolly''with'otlt ·~ault or negligence
oi1't~fP-~~·~
~ef~~1~~~t,~~· ~ll~~e~'\n
N?~i~~ -~fo·
t on.2. rr:hat the accident resulting in the deatl1 of the plaintiff's'i:htesfate was ia resutt'bfilegHgeiice··on tbe part of the
ch!tendlittt's 1iht~stnte in 'thts; that·oeiirg tn:·a thace of safety
he undertook to open the door of· ·me liutomobile and did
open the door o~ the automopile and jumped or fell out of
thtr•automo'bifo;·of' :lfis ·o~u··vdlition· hnd without the knowl~dge or co1~sent. of this defendant, no!' ~t. tpis gepage 4 } fondant's direction, nor was the situation m which
plaintiff's intestate found himself brought about
by any ncgiigeiicb 'of 'the "defendant' that' iiJce~si'tated an attempt. on tµe ,part o~ tµe plaiutif(~s intestate to alight from

?( tP.~

?~

t?~-

ihc ··automobile., .. , .· .... '" ,,, .. .fl

• . • 1 ··'-

,•.·

I,

..

T... l.

'····.•

3. All other defenses that may be made on the general issue of not guilty, and such others as the
evidence mify de1
1
velop.
"" •·• ••
·• • _, .... • ·•
JONES, BLECHMAN & JONES,
Counsel for Defendant.
J t

I!•.:_ ~'

(Filed Jany. ~9, 1946. G. S. D., Jr., Clerk.)
Viro-inia:
• •• t:,
\

I

;• J• • ,

~

Circuit Court of the County of ,varwick, Tuesday, the 29th
, .... :'I
.·,
.. ·d·day o~~~an~~1"Y, 1946:, . 1•' •• , .. ,: I
I

,(.._.,.

:

,• ,, , .. ,,

.'

<"-

;

I'

: ··r·

Reo \Yanda Woodrum, .Administratrix of the Estate of Fred
, Cecil ,\T'Ood11.1\11" deceased "Plaintiff ·:i · • • "' 1 .. ; .. • , •
. v.· .....
' , .,\, ..., :... . _ .,,. . .-,,.' t.~· ,.,~ '
Benjamin F. Holland, Defendant.

Supreme Court of Appeals of Virgiuia
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MOTION FOR JUDG:MENT.
ORDER.
This clay came the parties by their attorneys, and thereupon came a jury, to-wit: ·walter F. Deal, Jr., A. A. Applewhite, "\V. C. Hicks, C. A. Becker, D. F. Schultz, A. C. J. Van
Luyn, and 0 .•J. Brittingham, Jr., who were sworn to try
the issue joined, and after hearing fully the evidence of the
plaintiff and defendant by his attorneys moved the court to
strike the evidence, which motion the court sustains and the
evidence is accordingly stricken, to which ruling of the court
the plaintiff by her attorney excepted, and the jury retired
to their room to consider of their verdict, and after sometime 1·eturncd into court having found the following verdict:
"vVe the jury find for the defendant. "Walter F. Deal, Jr.,
lt,oreman. ''
Therefore, it is considered by the court that the
page 5 ~ defendant recover againsit the plaintiff, his costs
herein expended.
(s) FRANK ARMISTEAD, Judge.
page 6

~

Virginia :
In the Circuit Court of ·warwick County.

,v

Reo "\Vanda ·woodrum, Administratrix of the Estate of Fred
Cecil oodrum

v.

Benjamin F. Holland.
NOTICE OF APPEAL.
To :Messrs. Allan D. Jones and Franklin 0. Blechman, Attorneys for the Defendant.
PLEASE TAKE NOTICE That on the 14 day of February,
1946, at 10 o'clock A. M. 1 or as soon thereafter as I may be
heard at Yorktown, Virginia, the undersigned will present
to the Honorable Frank Armistead, Judge of tlie Circuit
Court of Warwick County, Virginia, who presided over the
trial of the above mentioned case in the Circuit Court of
Warwick County, Virginia, on 29th day of January, 1946, a
stenographic report of the testimony and other incidents of

Reo W. Woodrum, Adm'x., v. Benjamin Holland

lS

the trial in the above case to be authenticated and verified
by him.
And also that the undersigned will, at the same time and
place, request the Clerk of the said Court to make up and
deliver to counsel a transcript of the record in the above entitled cause for the purpose of presenting the same with a
petition to the Supreme Court of Appeals of Virginia for a .
writ of enor and supersedeas therein.
By JOHN MARSHALL, Counsel.
Service acepted this 12th day of Feby., 1946.
JONES, BLECHMAN & JONES,
By ALLAN D. JONES,
Attorneys for the Defendant
page 7 } Virginia :
In the Circuit Court of

,varwick County.

Reo Wanda Woodrum, Administratrix of the Estate of Fred
Cecil Vvoodrum

v.

Benjamin F. Holland.
RECORD.
Stenographic report of all the testimony, together with all
the motions, objections and exceptions on the part of the respective parties, the action of the Court in respect thereto,
.and all other incidents of the trial of the case of Reo Wanda
oodrum, Administratrix of the Estate of Fred Cecil Woodrum 11. Benjamin F. Holland, tried in the Circuit Court of
,varwick County, Virginia, on the 29th of January, 1946, before the Honorable Frank Armistead, and a Jury.

,v

Present: Mr.•John 1\Iarsball, representing the Plaintiff.
:Mr. Allan D. Jones and Mr. Franklin 0. Blechman, -representing the Defendant.
(Jury called and sworn.)
page .8 }
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page 9 ~

PLAINTIFF'S EVIDENCE •

. ROBERT HERBERT (Colored),
sworn on beh'11fbf tlie1·plhlntfff, testi.fied:as follows:
:111· ;, .";

By

,; J IJ~ H'.. : O':

t•:.<)

.. :.

111r.1L '..~: I 11 .. : .'.

i

>:1 t11 . · ·

}1:arsliall:
j: Q: 'YouV1iiamet is Robert Herbertt
A. Yes, sir.
.:i.:,:: "' ,·::.-:-·i ·'
Q. Robert, Wfnt is your job~
.& :Nff job is-Diesel o'peraio1·.
Q. Operator of a Diesel engine 'l
A. Yes.
· A · '.·: :· ~ l· ~:i:.· '!
· Q. Whom do you work f od
A .. Tliei Gdte1;nmeiit;' !~ lo. ·
~- T~e TT~~~e~!~~!bs ~~yemmenU
X: Ye§. r ~-- • ~ ·.. "', c:. ; ... ·..
Q. Where do you live?
A. I live right up the road here.
Q. In Warwiclr
1 Countyf
·'- ·'01,··t"'
.. , 1 • ·
A . Y es. 111··rqc
How long have yon been at that work 1
.:A. t~'tlihilF·i't is·1siiicc· 3:9~3. :-::WlHirst1'had steam engines,.
and then I think we got Diesel the latter pad; of '1943."": ':•
Q. How long have you been driving engines of that kind or
another?
.: .. ·nu·.; :. !. ,:. :.. 11;
A. Oh, from one engine to another I have been a hostle1·
•' tr: •.rintl
since 1917.
page 10 ~ Q. Were you driving tµc Diesel engine and box
I H! .'; . ·-~. , caiis wl11ch Were:' fovol'ved· 1 hl 1tliis I riceYdent':oi-i r>ecember 8, 1~4!5,''a.Fthcf!f-iiilfoM:1' ci'ossinkigoing ·over"Ro'ut~
I§B'i'tifo Banl'P)Pahiclt' :a:etltyi!l Cl•., .... ! ~· 1 · :n•. l•'l :· I!.':•(,
1:-:A}'Yest',1 w 1·.-.t td:. !t• 1,1 _.,.
~{r.

g.

11

1 t:t ~Y.;~:~ ~h: ~~~~n~~f ?t !ri~r , ~1~ !

Q. J.lIBw many box cars we1·e there l
u:{ .. ; s h ·' ;(' ~- .~.'I:.
Q. In which direction was the train going 1

A. Three;:,11,
~~

r-,~~ma <:~JtW ~-~st;nI E~~o~:;., ~. :· :. : ·

Q~ It''\vaY:lgo1nglfrom· this· direchon mto Qamp Patrick
Henry7
11.~ • :11,,,! ! ·:. , ::
A. Yes.
Q. That is cast. You say it had three box cars1
A. Yes.
Q. Do you know the length of those box cars, each one f

Reo
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Robert Herbert (Colored).

A. I don't just exactly know the length of every one, but
the first one I know it was 40 feet 6 inches, I nm pretty near
sure it was 40-6, and the others were around 40.
Q. So each of the three was approximately 40 feet in
length1
A. Yes. 1
Q. About ,vhat distance is there in between these box cars?
A. ·well, I just couldn't say. I just don't know
page 11 } the distance between the coupling of the two cars.
Is that what you mean 1
Q. Yes.
.
A. I don't know just the distance. I couldn't say offhand.
I just couldn't say the distance between the cars. I just don't
really know the distance.
.
Q. Now, ns your train approached the highway, the crossing at the highway, what track was it on 1
A. We came out the north siding into the main line.
Q. You were on the north track 1
A. Yes, the north side.
Q. Coming into the main line?
A. Yes, coming into the main line.
Q. And then when you reached the main line, was it the
main line that crossed .the highway?
A. The main line crossed the highway.
Q. "'\Vherc were you sitting in the Diesel engine as it approached this highway crossing?
A. On the right side, with my head out the window.
Q. That would be the south side, if the train was going
east. You mean you were sitting on the right-band side of
the train l
A. Yes.
. Q. "'\Vhich would be the south side of the train, wouldn't
itl

page 12

.

~

A. Yes.
Q. As your train approached the crossing, will
you state whether or not the whistle was being

blown 1
A. Yes, sir, the whistle started off, we passed 16 L, that
is what you call-on the highway you would call it a traffic
light, and it is a signal light you go by on the railroad. It
sometimes registers yellow and red. You have to watch
those lights. If it is red, you arc supposed to stop. It being
foggy I was going very slow so I could observe the lights

18
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and see whether it was red or yellow, so the head brakeman
seen the light was yellow so he threw up his hands for me to
go along. I proceeded on. I got half-way between the traffic
light, which we call the signal light, it is a signal light on
the railroad. When I saw it I blowed my whistle as usual
for the crossing. \Ve usuallyQ. At that point how far were you approximately from
the crossing?
A. I wasn't out the north siding. I would say I was 250
feet.·
Q. From the highway!
A. Yes, when I started the whistle.
Q. From the point at which you started blowing the whistle,
how long was the whistle blown after that?
A. The whistle was blown clear up until the time my
brakeman jumped off on the ground and gave me a signal to
stop, and I taken my hand off the whistle, taken my band
from the whistle and put it on my emergency brake.
page 13 ~ Q. Can you state whether or not the warning
signals, the railroad crossing signals on tlrn highway; were flashing at that time 1
A. Yes, the warning signal was flashing when I came out
into the clear, the straight track cam(!. out, you could see the
white light was blinking like this (indicating).
Q. You say you could see the white lightf
A. Ycs, sir, I could see the white light.
.
Q. Where is the white light on the warning signals?
A. The white light is on the inside of the light. You can
see it from up and down the track, but you can't see it from
the highway. It shows red from the highway, and shows the
engineer and train white from the inside.
Q. And you could see that white light?
.
A. Ycs, I could see it. .
Q. Which is the largest, the white light which you say you
could see, or the red light which flashes up and down the
highway?
A. The red light is larger.
Q. When could you first see this white light which is on
the side of the warning signal¥
A. When I came out on the straight track, on the main
line from the north siding.
Q. You could see iU
A. "\Ve are required to notice those lights when we come

..

'

~
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Robert Herbert (Colored).
out, to see if they are working. · '\Ve have to notice
the signals on the railroad to see if they are working. If .they don't, you have to stop and let your
brakeman :find out if they are not working.
Q. You saw it work?
A. I saw it work. .
Q. \Vhen your engine, as I understand you, came from the
north track to the main trackA. To the main track. I had to get on the main track before I could see straight ahead.
.
Q. The light that you saw working, on which side of the
main highway is that warning light?.
A. That is on the Newport News side.
Q. On the east side, is iU
A. Yes, sir, the east side.
Q. That is the side closest to Patrick Henry?
A. Yes.
Q. The opposite side ~rom which you were comingf
;page 14

~

l\f r. Jones: Let the witness testify. He seems to be a little
confused. He says it is on the Newport News side. Let him
explain where it was, if he can.
The ·witness: The reason I said it was on the Newport
News side, thnt is the one that comes from Newport News,
.and the other side I call the ·wmiamsburg side.
Bv l\Ir. l\Iarshall:
:page 15 ~ ·Q. This light that you saw, which side of the
main highway was it on with reference to Cnmp
Patrick Henry?
A. ·The light sets on the other side of the road. I reckon
at that time I would say it would be on the east side of the
highway as far as I know. The way the track comes to me
it would be on the east side.
Q. The light that you saw was at Route 168, that goes from
Newport News in the direction of \Villiamsburg like that
(indicating), the light, as I understand you, is on the rightliand side of that highway as you are going towards '\Villiamsburg, the east side of the highway?
A. Yes, if you were going from Newport News on the
highway, that light would be on the right side of the highway,
if you are coming from Newport News and going towards
\Vi Ilia ms burg.
Q. If you were coming from Newport News and going towards '\Villiamsburg it would be on the right side?
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A. That is the only one I could see.
Q. It was on the opposite side of Route 168, toward w]1ich
you were approaching!
A. Yes, sir, just beyond, on the edge of Route 168.
CROSS EXAMINATION.

By 1\fr. Jones:
Q. From the main line of the C. & O. Railroad the:re are
two crossing tracks that come together at a point, and then
they straighten out'l
page 16 ~ A. Yes, sir.
Q. Now, when you got beyond the point where
the two tracks come together, you say you could see a light?
A. When I came off the north siding into the main line I
had to get my whole engine on the main line before I can
see the light.
Q. And when you came up there you were looking down
the track?
A. Yes, looking straight ahead.
Q. And you were, as I understand it, on the main line and
pushing three box cars into Camp Patrick Henry Y
A. Yes, sir.
Q. Across Route 168!
A. Yes, sir.
Q. And that when you straightened up, looking ahead and
out of the side of your cab, you were on the south side, 011
the Newport News side of the train and looking forward·?
A. Yes, sir, I was looking forward.
Q. When did you know the red signal began to flash?
A. I don't know about the red. I can onlv see the .white.
It don't show red from my side.
~
Q. And you don·'t know whether the red signal was flashing or not?
A. I know when the white shows the red showed also.
Q. You didn't see thatt
A. No, sir, I didn't see it, I only saw the white.
page 17 } Q. You don't know whether it was flashing or
noU
A. I only saw the white flashing.
Q. What controls that flash 1
A. It is a circuit. \Vhenever the train passes over a circuit just about the end of 16, it throws that on by electric
current.

Reo W. \Voodrnm, Adm'x., v. Benjamin Holland
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Q. 16, you don't call that a whistle post, do you?
A. No, sir, that is what you might say a traffic light, and
we call it a signal light.
Q. So that the traffic light is tripped at 161
A. Yes.
.
Q. By whatY Tho action of tho first box car that crosses
iU
A. The first box car that gets on it.
·
Q. You couldn't see a red lightf
A. No, sir, I couldn't see that.
Q. The foremost box car you say was about 40 feet 6 inches
long1
A. Yes, sir.
Q. There arc some steps on those box cars, or on that
particular box car. Do you know whether or not there were
some steps leading up so when the brakeman wanted to get
up on top of the box car he might do so 1
A. Yes, sir, there was a man standing on the end.
Q. He was on the side of the box ca1· 1
·
A. Yes.
page 18 ~ . Q. On the same side of the train that you were
on·f
A. Yes, sir.
Q. He was a brakeman Y
A. Yes.
Q. There was aJ1other brakeman in the cab with you, was
there notf
A. Yes, sir.
Q. And this brakeman was on the side of the train ·and
visible to your
A. Yes.
Q. Vil as he standing down on this ladder al!~ holding on
and signaling you, or you were watching him for a signal, I
guess1
A. ,Yell, when•we arc running like that, shifting cars ahead,
we have to have a man ahead to watch him. He is supposed
to direct us with a side stop, waving stop. If he says go,
we go.
.
Q. Well, prior to the time that he signaled you, how did he
finally signal you to stop?
A. How did he finally signal us to stop t
Q. Yes, what sort of a signal did he give you 1
A. He gives you a waving down like that (indicating),
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and when he wants you to stop at once he gives you a washout with both hands like that (indicating).
Q. What sort of a signal did you get from that brakeman
that morning f
page 19 ~ A. I got a washout signal from bim.
Q. How far away from bim were you?
A. Three car lengths.
Q. You could see him?
A. Yes, I could see him.
Q. You hadn't stopped your train before you pushed acrosi;;
that highway, tbough, had you f
A. No, sir. I was blowing the whistle at the time he gave
me the washout signal. Well, I turned the wliistle loose and
applied my brakes. It will take anywhere from a car 'length
to stop a train like that.
Q. It took about a car length to stop?
A. I would say about a car length.
Q. But you hadn't stopped and tbe brakeman gone ahead
before you went across the highway, had you?
A. It hadn't which!
Q. The train hadn't been stopped and the brakeman gone
across the highway ahead of you, had lie 7
A. No, sir, he hadn't got across the highway.
Q. A.nd you hadn't stopped the train, you just pushed on
across that highway?
A. Yes.
Q. And you hadn't stopped it until he jumped down off of
the step and gave you what you call the washout signal?
k. That is right.
Q. There were no yellow lights there, were there T
page 20 ~ A. Sir?
Q. No yellow light there?
A. We passed a yellow light at 16.
Q. There is a·yellow light at 161
A. Yes.
Q. You passed that?
A. Passed that yellow light at 16.
Q. Of course, you could see the yellow Jight at 16 until you
got straigbteued ·up and were going off of this curve, is that
right?
.
A. 16 is before you get to the curve. That is on the north
siding.
Q. And that lets you out into the main line on this curve
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that comes in and straightens up; there is a yellow light
.somewhere, is there 1 ·
A. Yes, sir.
Q. Where is that yellow light 1
.A. I ran the yellow light.
c have two lights, one on the
north siding and one on the south siding, and the main line
they have one back there. There is three lights there, and
when you come out of the north siding you are beyond them
lights.
Q. So when you come out of the north siding onto this main
line there is nothing to tell you there is anything coming out
-0f Patrick Henry?
A. Coming out?
Q. Yes.
page 21 } A. If there is anything coming out of Patrick
Henry you can't get that light at all, you can.'t
·
throw the s,vitclL
Q. You cau 't thtow the switch 1
A. No, sir.
Q. Did you get any light af all before yon straightened up 1
A. If I may make it clear to you, if you arc coming up the
.north siding like we did, hooked onto three cars, and coming
down the onlyest way you know the track is clear for you,
they have a light down hero, what we call a signal ligllt, it
has two lights on it, red and yellow. vYell, if the light is red
the switch is against you and you can't go out of there, but
if the light is yellow they got the track clear for you to come
out, there is nothing coming on tJmt track. If ther~ is, you
can't throw the switch.
Q. All I want to know is this. That light there deals with
getting in on the main line?
A. It only deals with getting in on thC' main line. It throws
the circuit for that lig·ht, I tllink.
Q. Do you know how far from where these two curving
tracks come togetller it is from that point to Route 168 on the
straight track?
·
A. I don't know exactly. I would say around 190 feet. I
don't know exactly. I wouldn't be positive about it. I don't
know., but I just make a rough guess at that. I
·
page 22 } wouldn't say for sure.
Q. You had three cars coupled together there
and you have got n small Diesel, haven't you Y
A. Yes.
Q. How long is that?

,v
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A. Well, I wouldn't know exactly. I guess about 20 feet, Ol"
maybe 24. I don't know about that.
Q. Your train was about 150 feet in length with the three
box cars and your engine, three lengths of 40 feet, and then
there was some space between them, is that right!
A. Well, I just couldn't say how much it was.
Q. What sort of a whistle did it have, an air whistle t
A. Yes, it is an air whistle.
Q. Compressed air!
A. Yes.
Q. Before you began blowing the whistle you had straightened up on the main line!
A. Oh, no, sir.
Q. You had not!
A. No," sir•
. Q. How far off of that curve were yon f
A. vVhen a car hits the circuit on 16, I am telling youQ. Yes.
·
A. That throws the light on at tl1e road crossing, ancl that
is supposed to throw the light on at the road crosspage 23 } ing. ,vhen you stop down there you are supposed
to start your whistle and blow it until you are
across the road.
Q. Between yon and the road do you remember whether or
not there is a bit of woods, and your track is somewhat depressed there, lower than tlle other level f
A. I never paid much attention to the levels.
Q. You don't know anything about the woods?
A. No, sir.
Q. Isn't the truck lower than the main higbwav1 Don't you
come down into a depression to cross the trackf •
A. I wouldn't think so. Jt looks to me like the grade was
raised according to the road.
Q. That is your recollection of it, is iU
A. Tbe track 1
Q. The road. Tlrnn your id£:a is that the road is level 1
A. Coming from the camp it comes downgrade.
Q. But the Route 168, your recollection of it is that that is
level right there nnd yon cross it at a level f
A. Well, I would think that it ifl level from around 16 to
the center of the road, tliat is Wh('re I would have thought
because I know it starts going upgrade.
·Q. I am talking about the highway. Do you mean to say
the highway is level there T
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A. You are speaking of the lligbwny road 7
Q. Yes, I am talking about the highway.
~

The Court: Ronte 168 the automobiles run on.
The Witness: Yes, sfr. I think it has woodsI know it has woods on one side of it.

page 24

By Mr. Jones:
Q. How about it? Is it level through there, 1687
A. Well, I just couldn't say.
Q. You don't know.
A. I couldn't say.

RE-DIRECT EXAMINATION.

/

By Mr. l\farshall:
Q. Herbert, you say that affor the brakeman gave his washout signalA. Yes.
Q. -that your train came to a stop on emergency in the
length of one box car?
A. Yes, I would say that.
Q. Now, as your train approached Route 168., at about what
speed was it going 1
A. I would say 8 or 10 miles. We wasn't going very fast.
Q. This 16 that you refer to, as I understand your testimony, you reached this ltJ-clid you say 16 or 16 L?
A. 16 L.
Q. You reached that point before you came into the main
track?
A. Yes.
page 25 ~ Q. About whnt distance approximately'/
A. What distance before you come into the main
track?
Q. Before you come into the main .tracld
A. Yv ell, I just couldn't give yon the exact distance. I
would say before you come into the main track, I would say
around 75 feet.
Q. And you have testified at the point where yon come into
the main track, from there into the highway you estimate
to be about 190 feet?
A. Yes, sir.
Q. This light that you say you saw, the white light which
was in the side-
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A. Yes.
Q. You say that flashes white in the direction you were
looking'/
A. Yes.
Q. And it flashes red up ancl clown the ]1ighway?
A. Yes, to the highway.
Q. It is the same light, is it not 7
A. Yes, sir.

RE-CROSS EXAMIN•.\.TION.
By Mr. Jones:
Q. ·when you say it is the same light, you mean that the
post on which the red light and the white ligl1t are, do you
know whether they are contro11ed bv the same mechanism or
noU ·
·
page 26 } A. Yes, sir, I do.
Q. Wlmt do you mean by that 1
A. Because the front of the light has a red face on it and
the inside has a clear face on it. The same lig~t flashes,.
but the color on the outside is red to the highway, and when
this light flashes it will show red to the outside.
By the Court:
Q. Do I understand that so fur as showing a red light and
a white light it is the same light, one light does the whole
·
operation?
A. Yes, sir, it is just the same as if you take that book
and paint this side red and the other side you leave the same
color.
Q. It is all done by one operation?
A. Yes, sir.
By Mr. Jones:
Q. The ligl1t that you are talking about, the red showed
towards Newport News, didn't it?
A. Yes.
By 1\fr. :Marshall:
Q. It shows towards Newport News, and does it show both

ways, or do you know?
A. "\Vell, when we got by I went around and the other side ·
w:as on, but I couldn't see it. from the time I was in the engme.

Reo

w·. W-0odrum, Adm '.x., v. Benjamin Holland

27

B. C. Niooclemus.
The Court: ··was there one light on ·tlie road, or
page 27 } are•therc two lights t
Mr. Marshall: Two lights.
The Court: As I understnnd, the automobile that is involved in this accident was coming towards Newport News T
Mr. Jones: Right, sir.
.
l\Ir. Mai·shall: He hasn't testified that that light dqesn't
flash both ways. "\Ve w.il1 l1avc testimony to that effect.
The Court: The one you are testifying to is the one that
is located on the right side of the road if you were coming
towards Newport-News!
Mr. :Marshall: Yes, it is on the opposite side from which
he was approaching the highway.
By the Court:
Q. The light that we are talking about, would that have
been on the side of the road that the car was on that was
eomingf
·
A. No, sir, that wouldn't be on that side.
Q. Well, would that be the light that showed there, or was
there another light 7
A. It is another light on that side.
Q. It would have been the one that was guiding the man
the way the people were coming?
A. Yes, sir.
·
page 28 }

B. C.. NICODEMUS,
sworn on behalf of the plaintiff, testified as fol-

lows:
By Mr. 1\Inrshall:
Q. State your name, please?

A.
Q.
A.
Q.
A.
Q.
A.

B. C. Nicodemus.
And what is your position!
State Trooper.
Of the State of Virginia?
Yes, sir.
How long I1ave yon been in sucl1 a position f
Five years.
Q. During that time has one of your duties been that of
investigating accidents 1
·
·
A. Yes, sir.
Q. On December 8, 1945, in the vicinity of 8 :30 or thereabouts in the 01orning, state whether or not you were called
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to investigate an accident whicl1 occurred on Route 168 at
the point where the railway crosses tl1e highway, going into
Camp Patrick Henry!
A. Yes, sir.
Q. Did you investigate that accident!'
A. Yes, sir.
Q. What type of vehicles were in that accident 'l
A. A 1941 Chevrolet coupe and a freight train.
Q. Do you know who operated the train t
A. Yes~ sir.
page 29 ~ Q. ·who¥
A. The engineer was Robert B. Herbert.
Q. Was he the man who just testified?
A. Yes, sir.
Q. Do you know who operated the automobile, the '41
Chevroletf
A. Yes, '41 Chevrolet coupe.
Q. 'fho · operated that 1 ·
A. Benjamin F. Holland.
Q. Do you know who else was in that '41 Chevrolet coupe f
A. Yes, his wife was 1·iding witl1 him, and alsoMr. Jones: ·we do not want to interrupt the witness, but
we think it would be desirable to have him cautioned that
what he testifies of his own knowledge is all right for him
to testify to, but what otlier people said to him in his investigation would not be evidence, unle8s the defendant here
made admissions. I think he ran testify as to the admissions
and statements made by the defendant, but not statements
made by other people.
The Court : Yes.
By Mr. Marshall:
Q. vV}1en you arrived ut the scene did yon Jmve occasion
to talk with l\fr. Holland 7
A. Yes, sir.
Q. Did lie i;;tnte to you that-that is :Ur. Holland,
page 30 ~ the defendant in this caseA. Yes, sir.
Q. Did he at that time state to you that he was driving
the Chevrolet coupe 1
A. Yes, sir, and I warned 11im of his 1·igJ1ts ulso1 that lie
did not have to make any statement to me unless he wanted
to, and that would be used for or against bim in court.
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Q. Who did he say was driving the Chevrolet coupe!
A. He said he was driving. .
Q. Did he state who else was in the car 1
A. Yes, sir.
Q. Who else did he state was in the cart
A. He stated that his wife was riding with him, und also a
Mr. Woodrum.
Q. Mr. Woodrum t
A. Yes.
·Q. Did be state wl1ere his wife, ~frs. Holland, and where
Mr. Woodrum were sitting in the ·cad
A. Yes, sir.
Q. Where did he say they were sitting¥
A. He stated his wife was riding in the middle and ·Mr.
'\Voodrum was riding on the right-hand side of the front seat.
Q. The car had no rear seat, did iU
A. No, sir.
Q. 1.Vas anyone injured in this accident 1
A. Yes, sir.
page 31 ~ Q. 'Who?
A. Mr. oodrum.
Q. How badly?
A. He was killed in this accident.
Q. About how long after the accident occurr<>d did you arrive theret
A. Forty minutes.

,v

,,T

Mr.•Jones: May I interrupt there 1
as that after he
had a report of the accident that he arrived in forty minutes 1
l\Ir. Marshall: I asked him how long after the accident
occurred was it that he arrived, and he estimates forty minutes.
By :\Ir. Marshall:
Q. Have you had occasion to exaniine the physical aspects
of that area 7
A. Yes, sir.
Q. Do you have .a plat shoi,ing ge1iernllv the lavout 1
A. Yes, sir, if I may use it.
•
·
Q. This plat you have made of your own volition, have you
noU
A. Yes, sir~ I made it.

~Ir. Jones:

,ve have examiiwd the plat, and it does not
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appear to be drawn to scale, and both sides agree that it would
tend to confuse rathm· than clarify the issue.
-

page 32

.

~

By Mr. l\Iarshall:
·
Q. Route 168 travels in what direction, goes in
what direction?
A. North and south.
Q. North is towards \Villiamsburg and south is towards
Newport News?
A. Yes, sir.
Q. On which side of the· highway is Camp Patrick Henry?
A. On the east side.
Q. From which side of the highway was the train approachingf
Mr. Jones: I do not believe thh, witness would know, except from what someone told him.
l\Ir. l\Iarshnll: That is w]mt he found.
Mr. Jones: It was not in motion wl1en he got there.
By Mr. Marshall:
Q. Did you have occasion to ask Mr. Holland from which
direction the train was approaching?
Mr. Jones: That would not hr a declaration against interest. I think tl1e witness should he confined to what he
knows.
Mr. Marshall: I will withdraw the question. The former
witness told from which direction it was coming, so I will
withdraw that question.
By Mr. Marshall:
.
Q. \Vhat is the width of the highway at that point?
A. 42 feet.
.
page 33 ~ Q. In addition to the actual surface of the highway are there also shoulders on either side or not?
A. Yes, sir.
Q. Approximately what is the width of the shoulders on
each side of the highway?
Mr. Jones: It might be stipulated that that right-of-way
is 80 feet.
Mr. Marshall: I will just ask liim.
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\.

By Mr. :Marshall:
Q. Approximately wl1at is iU
A. I would say five or six feet.
Q. When you say 42 feet is the width of the highway, do
you refer to the hard surface7
A. Yes, sir.
Q. The road portion?
A. Yes, sir.
Q. What is the road portion of the highway composed of!
A. Both outsicle lanes a re concrete, and the two center lanes
are gravel and tar, tar and gravel.
Q. The two outside lanes are concrete T
A. Yes, sir.
Q. How wide are each of the two outside lanes f
A. 10112 feet.
Q. And the balance, of course, is in between?
A. Yes.
page 34 ~ Q. State whether or not Route i68 is straight or
curved, or what its direction is Y
A. Straight.
Q. For approximately how far, or rather than saying that
will you state whether it is straight for a considerable distance or not 1
A. At that point, yes, sir.
Q. As you approach the railroad crossing coming from the
direction of Williamsburg what is the first warning sign appearing on the highway giving warning as to this crossingT
A. There is a railroad sign there 300 feet from the railroad
tracks on the right-hand side of the road .
. Q. That is 300 feet from the railroad crossing!
A. Y.es.
Q. On the right-band side of tl1e road T
A. Yes.
Q. What is the color of that sign?
A. Yellow.
Q. How far from the actual road is it?
A. Do you meau from the road surface?
Q. From tl1e road surface Y
A. I would say approximately four feet.
Q. About how high is that sign?
A. It is 5% feet high.
Q. Do you know the diameter i
A. Yes, sir, 2% feet.
page 35 } Q. 2% feet is the diameter?
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A. Yes.
Q. From one edge to t:{ie other edgcf

A. Yes, sir.
Q. What is the type of the sign t
A. It is round.
Q. And the diameter is 211::i feet!
A. 2% feet.
Q. You say it is yellow Y
A. Yes.
The Court: That is the sign not at the crossing'l
Mr. Marshall: No, this is the sign which he says is over
300 feet before you get to the crossing.

By Mr. 1.farshall ~

.

Q. Is there any other warning sign near that railroad crossing'?
.
A. There are signal lights.
Q. Where are tbe. signal ligbts f

A. The signal lights are, if you are traveling norlh, there
is one on the right-hand side just before you get to the tracks,
and if you are traveling south, there is one on the right-hand
side. That signal light is 10 feet from the tracks, 8% feet
from tlie hard surface of the road. It is approximately 7%
feet from the.crown to the red lights.
Q. Is the actual sign on which the lights is attached higher
than the red light Y
page 36 ~ A. Yes, the sign is approximately 15 feet high.
Q. And tl1e red light is approximately half-way
of the entire height of the sign!
A. Yes.
Q. You have stated that there are two of those signs, one
as yon are going south from vVilliamsburg to Newport News f
A. Yes.
Q. On the right-hand side of the higl1way'l
A. Yes.
Q. About 7 feet before you reach tlle crossing'l
A. 10 feet before you reach tl1e crossing.
Q. 10 feet before you reach the crossing!
A. Yes.
Q. And as I understand your testimony, there is a similar
sign on the opposite side of the highway coming from the direction of Newport News., going towards \Villiamsburg?
A. Yes.
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Q. Is that sign approximatPly the same distance from the
higlnvay to the railroad crossing?
A. That sign is a little closer to the l1ighway than this
one.
·
Q. You have testified that each of those signs has a signal
light on itf
A. Two signal ligl1ts.
Q. Two signal lights!
A. Yes.
page 37 } Q. Each sign has two 8ignal lights t
A. Yes.
Q. Describe tl1ose lights, please 1
A. They are red. They are 8 inche& in diameter, and that
is about all.
Q. And each sign has two lights?
A. Yes.
Q. Where was the position of the two lights on each sign?
A. Well, they arc right side by side.
Q. You say the diametor of each red light was 8 iilches f
A. Yes.
Q. When you arrived at the scene of the aecident approximately forty minutes after it occurred, will you state whether
or not those lights were flashing?
A. Yes, sir, still flashing.
Q. In your conversation with Mr. Holland did he say anything about whether or not the lights were flashing at the
time of the accident?
A. He told me, he stated to me that he didn't see tlle lights
until it was too Into.
Q. When the accident occurred, did he state whether or
not the lights were flasbing1
A. Ye8, sir, he could see them flashing.
Q. These red lights, two of which are on each sign, will
vou state whether or not tlwv cari be seen from
page 38 } one direction or both dircctio1is?
A. Both directions.
l\f r. J oitcs: .Just what docs the witness mean by that7
l\fr. l\forshall: " 7hen you say both dii·ections, what do you

mean by both directions!
The Witness: North or south ..
By l\fr. l\fnrsliall:
Q. North or sout11 ~
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A. Yes.
Q. Is that true or not as to the red lights on either side of

the road?
A. Either side ·of the ·road., yes, sir.
Q. In these lights state whether or not there is a glass
window on the side of the light Y
A. Yes, sir.
Q. ,vhat color does that flash?
A. "White.
Q. What is tlle size of that white light?
A. 2 inches in diameter.
Q. 2 inches in diameter t
A. Yes.
.
Q. If the train involved in this accident was approaching
the highway from the west going into Camp Patrick Henry,
where would the white light which you have testified is on the
side of the signal sign lJe in the crossing sign on the Patrick
Henry side of the highway 7
page 39 ~ A. The white light is in the same direction as
. the track.
Q. The same direction as the track?
A. Yes.
.
Q. If the train was approaching from this direction _going
into Patrick Henry and the operator of the train was on the
south side of tlle train, as he· has testified, and the weather
conditions were such that he cou]d see, do I understand you
to say that the white light could have been or was directed
towards him Y
A. Yes, sir.
Q. As to the sign on the Patrick Henry side of the road Y
A. Yes.
Q. Are you familiar with the track, the railroad track, as
it approaches and crosses the highway, the shape of it, the
direction of it?
A. Yes, sir.
Q. ·wm you state to the jury on the west side of the bighwav what is the direction of the track or tracks there?
A. Well, it has three tracks-the main line, and then there
are two side tracks that come into the main line.
Q. The two side tracks are on what side of the main track?
A. One on each side of the main track.
Q. That would· be one on the north side of the
page 40 ~ main track and one on the south side 1
A. Yes.
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Q. Are you familiar with where the side track on the north
connects with the main track?
A. Yes, sir.
Q. From that point to the sign in which this white light
we have been discussing is located, the signs on t]1e Patrick
Henry side of the highway, from the point where the north
track joins the main track to tl1is light, approximately how
far is that 1·
A. Approximately 222 feet.
Mr. Jones: Do I-understand tlmt is from the. light on the
right-hand side or easterly side., from that point to where the
curve ends and tlJe track straightens out you say it is two
hundred what¥
·
The "Witness: 222 feet.
l\fr. Marshall: \Yill you draw that outline?
:Mr. Jones: I do not know what the purpose of proving
it is. He has testified. I do not think it is competent for
Mm to draw a diagram. I think the wih1ess has measured it
.and he can say what it is, but a diagram would not help it
any. I understood the wihless was asked to draw a diagram
of some tracks out there. It has not been show that he has
measured this. He said it was approximately 222 feet. We
have no objection to that type of testimony, but
page 41 ~ unless he has measured it and can illustmte it, I
do not understand that it wou]d be ·competent to
draw a diagram to illm;trate his testimony. It is a very
simple question bow far from where these tracks join or come
together it is to this light, and he said approximately 222
feet.
:Mr. Marshall: 2221~ feet.
The Court: Go ahead. I will ll't him draw a diagram for
the jury. It is just his mental picture, I suppose. It would
not be part. of the case, as I understand, not as to the bearings of the track. I do not see bow a man could. That is the
object of it?
.Mr. Marshall: Surely to clarify this whole thing in the
mmds of the jury.
The Court: Let. the jury go and look at it and sec it. That
would be better tha.n having somebody draw it, if he can't
draw it accurately. When a man is explaining llis testimony
and says where one road runs in one direction and one in
another at different angles, in order to put. it in writing I
think it ougl1t to he accurately surveyed.
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Mr. Marshall: Then do I understand Your Honor will let
the jury see iU
The Court: Certainly.
Mr. Marshall: That would clarify the whole thing.
page 42

~

By Mr. Marshall:
Q. When you got to the point of this accident,
Mr. Nicodemus, were the train and the car that Mr. Holland
had been driving the1·e Y
A. Yes, sir.
·
Q. Do you know whether or not either of them had been
moved?
A. Just what they stated to me.
Q. ·what did they state to you?
A. That they had not been moved.
l\Ir. Jones: :Mr. Holland stated that, I believe you said f
The Witness: Yes; and also the engineer.
By Mr. Marshall:
Q. You have stated that the outside lane is concrete!
A. Yes, sir.
Q. State to the jury the condition of that concrete with
reference to its smoothness or 1·oughness 'l
A. Well, it is rathe1· rough concrete.
Q. State whether or not you saw any marks on the highway which you could say with cel'tainty were marks made by
~Ir. Holland's car?
A. Yes, sir, there were 52 feet of tire marks on that concrete lane of travel.
Q. Could you trace those marks to Mr. Holland's car7
A. Yes, sir.
page 43 } Q. What direction were the marks going inf
A. South.
Q. That is from the direction of ,vmiamsburg towards the
crossing!
A. Yes, sir.
Q. And what kind of marks were they t
A. Tire marks.
Q. Describe the tire marks 1
.
A. ·wen, they we1·e black tire marks that come from applying the brakes.
Q. State whether or not they were clearly discernible for
that distance or not?
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A. Yes, sir, the right rear wheel made the heaviest mark,
' but I could determine a slight impression made by the left
rear wheel also.
Q. From the point that these tire marks first started, how
far was the mark made by the right rear wheei of Mr. Holland's car from the side of the surface of the highway, the
hard surface!
A. Approximately four feet.
Q. From that point to the point of the collision, as I un-.
derstand you, the mark was clear 1
A. Yes, sir.
Q. At the point of the collision, how far was this tire mark
from the side of the hard surface of the road 1
A. At the point of collision 1
page 44 ~ Q. Yes.
A. Approximately two feet.
Q. From the point this tire mark started to the end of it
at the point of the accident, state whether or not it was
curved or straight, or what was its dfrection 1
A. It bore to the right.
Q. To the right J
A.. Yes, traveling south.
Q. State whether or not this tire mark caused by the
brakes being applied was as clearly discernible at .the time
of the collision as it was from the time it commenced 7
A. Yes, sir.
Mr. Jones: The point of collision, not time of collision.
l\Ir. Marshall: Well, point of collision.

By l\Ir. l\Iarshall:
Q. "\Vet·e there any other brake marks on the road in that
immediate area at that time 1
A. No, sir.
Q. Had there been any other accident or collision of any
kind tlrnt morning between the time of this accident and the
time you arrived there1
.
A. No, sir.
Q. ·what was the condition of the surface of the road upon
which l\Ir. Holland's car was traveling·?
A. It was damp.
page 45 ~ Q. \Vas there any ice on the road t
A. No, sir.
Q. It has· been testified that this accident occurred about
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8:20 that morning. '\Vere you driving your car at that time?
A. Y cs, sir.
Q. Do you know what the weather conditions were at that
time?
A. It was foggy.
l\fr. Jones: I think the testimony should be confined to
the particular locality of the accident, and not generally where
Mr. Nicodemus might have been at that time.
The Court: That is true.
Mr. :Marshall: I think so. I will just withdraw that question.

By Mr. lfarshall:
Q. Are there any railway gates at that crossing,;
A. :N'o, sir.
·
Q. At the time of this accident, or generally speaking, is
there any flagman stationed at that crossing on duty there?
Mr. Jones: Not generally.
By Mr. l\Iarshnll:
Q. At the time of that accident'/
A. I don't know, sir.
Q. You don't know of any 7
page 46 ~ A. :N'o, sir.
Q. \Vhat part of that train was struck or was
damaged as a result of this accident, if you know,
A. The left corner of the first box car going in to Patrick
Henry, a step, an iron step.
Q. On what part of the box car is that step?
A. That is on the corner of the box car.
Mr. Jones: '\Ve have photographs of that.
By Mr. Marshall:
Q. When you say that step was on the corner of the box
car, do you mean on the side or the front of the box carf
A, The side of the box car.
Q. The side of the box car Y
A. Yes.
Mr. Marshall: ,vhen you say "we have", Mr. Jones, do
you mean-
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Mr. Jones: You and I both have. They belong to all of
us, to the Court and the jury and Mr. Nicodemus.

.By Mr. Marshall:
Q. What part of Mr. Holland's car was damaged as a result of this accident?
A. The right front fender.
Q. The right front fended
A. Yes.
Q. Do you know whether or not there w~re any
page 47 } pictures taken of iU
.
l\Ir. Jones: Might I make this statemenU We agree for
the purposes of this case that photographs were taken in the
presence of .M:r. Nicodemus by some Army photographer, and
we have not asked for the production of the photographer,
.and Mr. Nicodemus can identify the pictures for the ,record
in this case.
}fr. Marshall: All right.

•

By l\fr. :Marshall:
Q. Do you have those pictures with you f
A. Yes, sir.·

l\Ir. Jo1ics: I think before we proceed they are marked.
\Ve might list them with the stenographer.
·
Mr. Marshall: If you don't mind, I will produce--you produce what you want to, and I will produce what I want to.
l\Ir. Jones: Wliat you arc doing is by consent. ,ve both
.agreed we would introduce them, and they do not belong to
you or to me, but to the record, and why not let the record
'Show what we are doing? Nobody gets any particular advantage by introducing them. w·e are both offering them.
Mr. l\Iarshall: ,ve will have the record show these four
photographs marked Exhibits Nos. 1, 2, 3 and 4 are being
introduced in evidence by both parties to this case.
page 48 } :Mr. Jones: Rig·ht.
Mr. Marshall: As being pictures taken of this
.accident. I would like to present these to the jury so they
can pass them around.
Recess for ten minutes.
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B. C. NICODEMUS,
on the stand.

By ~fr. Marshall=
Q. Mr. Nicodemus, in your conversation with.Mr. Holland
when you arrived there, did he state to you what the condition of the weather was 1
A. He stated that it was very foggy.
CROSS EXAMINATION.

By Mr. Jones=
Q. Mr. Nicodemus, these tracks, or the track the car made,
you found upon an examination of the car and from the photograph taken here that the right front fender was torn off
the earl
A. Yes, sir.
Q. That there was au apparent attempt on the part of :Mr.
Holland to have turned his crt'r to the left as he came up to
the train'!
page 49 ~ A. I would say he tried to turn to the left, yes.
Q. And this fender was taken off. 1.Nas there a
picture showing the side of his car, if you remember!
A. There is a picture showing the fender.
Q. Looking at Exhibit No. 2, which these gentlemen have
seen, the position of the ca1·, you were able to trace the tracks
down to a point where the car turned to its left, were you?
A. This is a picture of the skid marks. As I stated, the
right rear wheel made a heavier mark than the left.
Q. Coming down to the train Y
A. Yes.
Q. Coming down to the train-this is taken from the Williamsburg side-as he came down there and turned his car
and came straight to where the position of the car is now and
I believe that is where he stopped-neither the train nor the
car had been 1noved?
A. That is right, sir.
Q. Looking at it from another view, which is Exhibit No.
2, it is shown that the right fender is tom off. Did you observe the front door there on the right-baud side f
A. Yes.
Q. Could you open that dood
A. No, sir.
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Q. It was jammed, was it?
A. Right against the train, yes.
page 50 } Q. Right against the train 1
A. Yes.
Q. And after the car was moved, was it moved under its
own power, if you kuowf
A. Yes.
Q. And brought up to the courthouse, wasn't it 7
A. Yes.
Q. Did you try to open the door afterwards 1
A. The door was jammed.·
Q. The door was jammed and couldn't be opened 1
A. By force, sir. I didn't try to open it.
Q. By force it cpuld have been opened, but it couldn't have
been opened normally?
A. No, sir.
Q. The fender was off 'I
A. Yes.
Q. How about the rear dood ,vere there two doors on
that car?
A. Just one door.
Q. One door'I
A. Yes.
Q. Were there any marks on the rear right fender?·
A. Just scratched.
Q. But from the position of the car as shown in Exllibit
No. 2, that car had come down and turned to the l~ft. You
oouldn 't see whether it was carried along by the train or
not?
·
page 51 } .A.. I couldn't say, no, sir.
Q. But the tire tracks were visible and traceable to this car 'I
A. Yes.
By the Court:
Q. Was there any tearing up of gravel, or anything of that
sort on the ground, to show whether the car had been shoved
sidewise or not, or anything of that sort f
A. ·wen, by the mark you could see where the car shoved
around to the left.
Q. What distance 1
A. I would say approximately six- feet. I mean the car
traveled approximately six feet from tl1e left rear skid mark
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to where it is now setting in this photograph, approximately
six feet.
Q, ·what I mean is this. ·was there anything to show how
far the train carried it, if it carried it at all?
A. No, sir, I don't know bow far the train carried it.
Q. ·wouldn't it show, or didn't you examine whether the
gravel in the middle of the road there was torn by the car
being put sidewise, or anything of that sort?
A. No, sir, just ordinary tire marks.
By 1ifr.•Tones:
.
'Q. Looking at Exhibit No. 2, the automobile appears to be
alongside of the box car. "\iVas that the No. 1 box car that is
shown in this photograph, Exl1i}?it No. 21
page 52 ~ A. The No. 1 box car is this here, yes, sir, (indicating).
Q. That is towards Camp ·Patrick Henry in the picture?
A. Yes.
Q. Now, you will observe that the step on the side of the
No. 1 box car is depressed. From your examination there
could yon determine whether or not that is the step that
struck the car, or is there one on the forward end of the
car?
A: The forward end of the car.
Q. Don't you sec that this one is likewise depressed 1
A. Yes.
Q. Do.you
. know whether that hit the car or not 7
. o, sn·.
AN
Q. You do not know 7
Q. From tlie picture and from your testimony you have
said that that road has a concrete surface on the right going
to Newport News of 10112 feet, and then there is about 21
.feet of graveled surface which perhaps has been treated with
tari
A. Yes.
Q. And then you come to another concrete highway. Does
the photograph in the position which it shows the car-that
corroborates or rather shows the statement you have made
to be correct, that the car was in this graveled section of the
road?
page 53 ~ A. Yes, sir.
Q. And that the straight tire marks went down
to the box car and then went to the left and traveled to the
position which you found the automobile in?
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A. Yes, sir.
Q. Exhibit No. 1 is a photograph that was taken in your
presence, I believe?
A. Yes.
Q. Is that the front end of the box car where the step is

depressed?
A. Yes, sir.
Q. And that is box car No. 1 f
A. Yes.
Q. Now, in Exhibit No. 2 you don't know whether the step
,on the rear end of box car No. 1 was in contact with the automobile or not, do you I/
A. No, sir, I do not.
Q. You do notice that it is depressed?
A. I notice it now, but I didn't at the time.
Q. You did not at that time?
A. No, sir.
Q. You were where when you got the message to come to
the scene of this accident?
l\.. I was on routine patrol.
Q. At what poinU
A. If I remember correctly, I was some place in
page 54} Elizabeth City County.
Q. -when you got there it was about 9 0 1clock?
A. 9 o'clock.
Q. YOU questioned those who were there, among others,
l\fr. Holland, who told you that the collision had occurred
:about 8 :201
·
A. 8 :20, yes.
Q. You questioned :Mr. Holland and cautioned him that he
<lid not have to reply, but he answered all of your questions
freely, did he Y
A. Yes, sir.
Q. Among other questions you doubtless asked him about
the speed that he was driving?
A. Yes, sir.
Q. And what was his reply?
A. 25 miles an hour, sir.
Q. Did you ask him about the position of the people in the
car?
A. Yes, sir.
Q. l\Irs. Holland was present/
A. Yes, sir.

Supreme Court of Appeals of Virginia

44

B. C. Nicodemus.
Q. She had been sitting between Mr. Holland and Mr.
Woodruml
A. Yes.
Q. What did they say about the last position of Mr. Woodrum in the ca1· t
page 55 ~ A. They stated that he jumped out of the automobile.
Q. Was that the language as you 1·emember iU
A. Yes, sir.
Q. Was there anything said about the doo1· being opened
or not?
A. Yes, it was stated that he opened the door and he jumped
out.
Q. Was Mrs. Holland hurt, so far as you know l
A. No, sir.
. Q. And was Mr. Holland hurti
A. No, sir.
Q. Did Mr. Holland make any statement to you with reference to the blinker lights f
A. He stated to me that he did not see the lights blinking
until it was too late, and then he applied his brakes.
Q. About what .time were the pictures taken, Mr. Nicodemus!
·
A. I would say approximately 9 :45 01· 10 o'clock.
Q. Was the fog thick or was it clearing at that time Y
A. It was clearing.
·
Q. You are familiar with the road there f
A. Yes, sir.
Q. Does the road come straight, level, or does it go into a
depressio1i where the line crosses the highway f
A. It is a slight downgrade.
Q. Downg1·ade t
page 56 ~ A. Slight, yes, sir.
Q. Have you obse1-ved whether or not to the
right of Mr. Holland the land is wooded or not, as he came
down that incline 'I
A. Yes, sir, it is wooded.
Q. Between him and the train, then, there was a body of
woods as he came along f
A. On the right-hand side of the road, yes, sir.
Q. Mr. oodmm 's body was under the h'ain at that time I
A. Yes.
Q. As shown in Exhibit No. 4'1
A. Yes, sir.
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Q. And were yob there ,vheh the train ,,,as jacked up 1
A. Yes, sir.
.
Q:. That_ was ~1.ece~sai·y_in order to remove in-. Woodrum's
l1t,t1y f i'tsm tuicler the tram 1
A. Yes; sir.
Qi Dts you tetia1I wliether di· not .at the time you got tliere
the 1iglits Qh !U. Holliihd 'S cttr W~te bbrnirig or not~
A. I coiilclh 't say, sfo
Q. In examining the tire marks coming clown the roacl,
Wei'e they tlotttimidhsly of the saine apparent ,tidth or depth,
or were they at some points ligliter than at others Y.
A. The Hght reai· wheel ilitidc a solid mark; niore so tlian
the left rear wheel.
Q. '\Vei'I.~ tliere any ihdicatioris tliat the brakes
page 57 ~ hud been a1Jplied a1itl telertsed ihid thtm put on
.
again f
Q. I believe you aiisweted this question, although I am not
· cettttln; Diel ytju tfr tlid yoµ iiot say that frotri the point of
conUtct the Hullrtnd clii' ptoliably ittov6d six feet 1

A. Yes.

·

REl-DIRECT EXAMINATidN.
By Mr; ).Iri1·shall:
Q. l\Ir. Nicodemus, let me clarify one poiht. The brake
niark froth l\ir. HtdlaiH:l 's car drt the dgh_t rear wheel, as I
tittdefstodtl yl:Hi ori direct testimony, was started at rt pdlnt
about four feet and a frrlhtion from tlie flglit-band side of
the road?
'
.A. yes, sir.
·
Q. Ahd at the pt:Jittt of tlib collisithi it ,,.·tts two feet ahd
some iilcli~s frtjiiJ. the sids of the rdiid 1
A. Yes.
Q·. From the time it started to the pdiiit of eollisidn there
had been no lcf t turn 'l
.A: No, sir.
Q. The left turn _y9u arc talking f!bo1,1t took place after the
collision, the Ilol1attd car gdihg to the left?
A. T1ittt is ,vlien th~ mtttks -tverit to the left.
Q. .After the collision took place !
page 58 } A. I couldn't say whether it ,vds after tlie co1lision took place or h(1t.
Q. But. you can say tl~at the rlitltk we11t sfraight Un ihto
the ctfr, ititu the poiiit of c!tlllisidn 1
.A. Yes.
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RE-CROSS EXAMINATION.
Bv l\Ir. Jones:
. ~Q. If it had been straight on into the point of collision,
1\Ir. Nicodemus, wouldn't the photograph have shown, if it
were straight on as counsel has intimated o rhas given an
opinion, wouldn't there have been some damage to the front
of the car rather than just taking tl1is fender off?
A. Yes.
·
Q. Doesn't that indicate that the car was turning to the
left at the time of the impact?
A.
en, I couldn' say whether the car was turning, but I
know the car did turn at the impact.
Q. I asked you if from the appearance of the car, the automobile, the fact that the left fender-

,v

1\Ir. Marshall: I think this is a matter of argument. The
photograph shows for itself, and of course l\fr. Jones is en- ·
titled to make that argument to the jury if he cares to do so,
but as to the opinion of the witness I think it is improper
and I object to it.
l\Ir. Jones: That is exactly what counsel for the plaintiff
asked the witness' opinion as to how the car
page 59 ~ struck.
The Court: What the photograph shows depends on from what angle it is taken. You can ask him any
questions you want to ask him about it.
I

By l\Ir. Jones:
Q. I wanted to know if from the position the car was in and
the damage that was done to the car, could you say that the
car went into the train before it moved to the left?
A. I wouldn't say that.
Q. What?
A. I couldn't say.
l\IRS. REO "\VAl.~DA WOODRUM,
the plaintiff, being first duly sworn, testified as follows:
By Mr. Marshall:
Q. State your name, please?
A. Reo. Wanda oodrum.
Q. You qualified as the administratrix of the Estate of
Fred Cecil Woodrum?

,v
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A. Yes, sir.
Mr. Marsl1all: I will introduce ns Plaintiff's Exhibit n certified copy of the qualification.
( Certified copy of the qualification above offered in evidence was marked for identification Plaintiff 'a
page 60 ~ Exhibit No. 5.)
By l\Ir. Marshall:
Q. What is your relation to Fred Cecil Woodrum, the· gentleman who was killed in this accidenU
A. I was his wife.
Q. Did l\fr. Woodrum have any children7
A. Two sons.
·
Q. Who are tl1ey 1
A. Dallas Lee, in California, and Johnny, in Japan.
Q. What are they doing at the present time7
A. One is in the Army and one is in the Marines.
Q. How old are they t
A. J olmny is nineteen and Dallas is twenty-one.
Q. Tliey are children by the first marriage of Mr. Woodrum, is that correct f
A. Yes, sir.
Q. You are his second wife?
A. Yes, sir.
Q. ,vhat was the relationship between l\Ir. Woodrum and
bis two sons C/
A. "\Vell, they were not very close, but they were friendly
and wrote to each other, but they were not as ·close as fathers
and sons usually are because they had not lived with him for
several years.
Q. When were you married to Mr. w·oodrum?
A. In April, 1941.
. page 61 } Q. For whom did Mr. "\Voodrum work at the time
of his death 7
A. For the Civil Service.
Q. The United States Civil Servicer
A. Yes, sir.
Q. Do you know how :rrmch he was making Y
A. Well, I can't remember just what he made, but after deductions he drew $35 a week.
Q. Was that at the time of his death Y
A. That was at the time of his death.
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Q. State whether or not previous to that ht! had made
more1
A. Oh, yes; $35.00 was after they had cut duwrt tlie hours
from seven .days a week to five days. Before that 1w tlrew
right around $50.00 a week.
Q. Do I uiidersta.rld you to· say these flgures cl $35.00 and
$50.00 a1'c after all deductiohs t
A. Yes.
Q. Do you have any statements showing his pay'l
A. Yes, I do.
Q. Would you let me see tliem, plensc t
A. I have several at different times,
Q. Do these statements, seventeen statenients entitled
"Statements of EJarnihgs and Deductions f~i' the chrrerlt pay
roll period'' show the earnings and deductions of your husband at the time of his death and for soilie peridd ptior
thereto1
A. Yes; Some of these nte for 1944; sbine tor
page 62 } 1945.

Mr. Jones: Have you arly statements in there for Novemb.er di' December; of 1945? Thnt, we tbink, would be the time
that would be competent to show what he was etiriting, ntjt
perhaps at some time when he was working over time before
wages had been cut.
By MrJ Marsuall:
.
.
Q. At the time of his death I believe yon testified that his
net ac.t.ttal earnings after deductions were $35.00 'l
A, $85.14.

~fr. Jones: Ti1ese arc not competent to prove wlint llis
salary was at the tinie of liis death~ They are considerably
antecedent.
T.he Witness.: Thete is bne or timybci two tccent ones.
Mr. :Marshall: I would like to introduce Hiese as Plaintiff's Exhibits Nos. 6 to 22, inclusive.
Mr. Jones: The objection ,ve are making is that these
relate to a period of time antecedent to the time cif his death,
and some arc as fat back as .April; 1.945, others bark in HJ44.
This ,~itness said at the time ,of his dentli and ·just prior
thereto he had been earning $35.00 a week net; that his base
pay was $41.60, and right here it say on the exhibit "1945,
November." To put these hi evidence for 1944-; wlieti condi-
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tions were very different and overtime was being paid, would
·
not be a true picture of :Mr. oodrum 's earning
page 63} capacity.
.Mr. Marshall: The Supreme Court has held repeatedly that this jury might take into consideration the
probable earnings of the qeceased, and I think that they would
be entitled to give consideration not only to what he made at
the minute of his death-The Court: I think you can go back over a period of time
on it. As to the change in conditions, of course, we all know:
about them, and that can be arg11ed to the jury and considered
by them.

By l\fr. :Marshall:
Q. What type of work was your husband qualified to do 1
A. Well, for se,•ernl years he worked as a carpenter, and
after he went to work for the Civil Service be worked in the
stock room, in the garage.
Q. How long hnd he been a carpenter?
A. I don't know just exactly, but about fifteen years, I
think, before ever I knew him.
Q. ,,That was bis age at the time of I1is death t
l1.. Forty-two.
Q. What was the condition of his llenlth at that time?
A. Very good.
Q. ·what type of person was he with reference to intellig·ence?
A. en, I1e was very intelligent, I thought. He would sit
down and talk to anyone on any subject.
page 64 } Q. Did he own an automobile 7
A. No.
Q. Did he drive an nutomobilcf
A. Once in a while.
Q. What was your relationship with your husband during
,
your married life?
A. Well, we were very c1ose. ,v<~ dicln 't have vei-y manywe had friends, but we didn't go out socially, we would rather
stay home.
.
Q. Your relationship with him was closer
A. Yes, sir.
Q. State ag to the love and affection bt'hveen the two of
you1
A. '\Vell, I loved him better than anything in the world,

,v
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and I tllink I could say the same thing for him. He often
showed it.
Q. As a result of this accident will you state whether or
not you have suffered sorrow and mental anguish 'l

Mr. Jones: That is not an element, I do not think. It is
not an element of damage in this cnse.
l\Ir. Marshall: Sorrow is not an element 7
Mr. Jones: No.
Mr. Marshall: I have asked her this question to state
whether or not she has suffered any sorrowThe Court: I would be glad to hear you on thatt if there
is any serious contention about it.
page 65 r Mr. l\Iarshall: The Court has ruled on that time
after time.
Mr. Jones: As I understand, under tht~ Act and the statute we are now proceeding under it is compensation for the
material loss.
The Court: If you want to argue it 1 let us get some evidence, if you have any serious contention about it.
Mr. Jones: I will withdraw the objection.
By Mr. Marshall:
Q. The question was whether or not as a result of this accident you have been occasioned any sorrow and suffering?
A. Oh, yes.
CROSS EXAMINATION.

•

By Mr. Jones:
Q. You were living up at Cheatham Annex, just up road
from where the accident happened, were you not?
A. Yes, sir.
Q. How long had yon and !fr. Woodrum been living up
there?
A. We moved there the 9th of September, 1943.
Q. Wlrnre had you lived prior to that time?
.
A. At :Morrison.
Q. And you were married in 1941, I believe?
A. That is right.
Q. Mr. w·oodrum was a widower'l
page 66 r A. No, he was divorced.
Q. He was a divorced man!
A. Yes, sir.
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<Q. And these sons were in the Armyj
A. That is rigl1t.
Q. Is their mother living!
A. Yes, sir.
Q. vVhere is she living!
A. She lives in ,vest Virginia.
Q. vVhere1
A. In West "Virginia.
Q. Were you from "\Vest "Virginia?
A. Yes.
•Q. You knew l\fr. ·woodrum in ,vest Virginia, did youf
A. Yes.
·Q. And when did he come down here to work1
A. In 1941, I believe, in January.
Q. How soon after he came down here did you come 7
A. I came first.
Q. You came first?
A. Yes, I moved to Roanoke with my father and mother in
J"anuary.
Q. Then you came to :Morrison, and did you come here to
work?
A. No.
Q. Did you come here with him 7
page 67 ~ A. I came after we were married. We were married and came right out here.
Q. I didn't understand where Mr. Woodrum was working
at the time of his divorce 7
A. Oh, I don't know wl1ere he was working. That was
years ago. I don't know anything about that.
Q. So far as you know the young men made no allotment
·
·
to their father 7
A. No. They were divorced, I think, about the time the
youngest child was about two years old
Q. And the mother got the children 7
A. Yes.
Q. She reared them i
A. Yes.
Q. You are employed at Cheatham, are you?
A. Yes.
Q. What do you do up there?
. A. I am a telephone operator.
Q. You and your husband knew ~Ir. and :Mrs. Holland, did
you not, last year 7
A. Yes.

S2
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Q. ·when did you form their acquaintance Y

A. When Mrs. Holland went to work in the telephone office
with me.
Q~ ·were you present ::it the time in December when MrWoodrum went or started to Newport News with Mr. HollandY
page 68 ~ A. No, I was w01·king.
Q. You knew the purpose of the visit, didn't
you!
A. Yes, I made the arrangements to go.
Q. What arrangements did you make 'l
A. I asked Mrs. Holland if my husband could ride to Newport News with them, as we had no car. She said they weregoing down that morning, he could go along.
Q. He was going f 01· some purpose, was h<: Y
A. Business, yes.
Q: What was it, if you remember!
A. To see something about his income tax, to get it straightened out.
.Q. To get his income ta.'< straightened out 1
A. Yes.
Q. And Mr. and Mrs. Holland ag1·eed that he might ride
with them to Newport News 'l
A. Yes.
Q. Had he ridden with them before, or do you know Y
A. No., I am not sure that he had even met Mr. Holland
before.
Q. You made the request of Mrs. Holland!
A. Yes.
Q. But you did not talk to :Mr. Holland!
A. No.
Q. She reported to yon, however, that it would be agreeable to take 1\fr. "\Voodrum to Newport News?
page 69 ~ A. Yes.

RE-DIRECT EXAMINATION.
By l\ifr. :Marshall:
Q. This money that Mr. Woodrum made, for whnt purpose
was it usedY
A. To run the house.
By Mr. Jones:
Q. Wlmt was your salary, if I might ask'l
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A. My base pay is $60.00 every two weeks, but I have deductions out of that. I have a right large income tax.
Q. $50.00 about, with deductions 1
A. :Well, with the deductions I make around $40.00 there
every two weeks. I drew that much because be had the dependents of the boys, he was paying income tax on both, and
I had right much income tax, and after that was taken out I
drew around $40.00.
Q. The withholding tax with yon as well as with Mr. Holland cut your income clown Y
A. Yes.
Q. Like all of the rest of us, you earn an income but you
do not keep iU
A. Yes.
Q. So you had a normal income of $60.00 every two weeks,
subject to income tax1
A. Yes.
page 70 }

Bv :Mr. Marshall:
·Q. You testified it was $42.00, did you 1
A. Yes.

l\Ir. l\Iarshall: Counsel for both parties agree that according to the table of American Experience of :Mortality the life
e.xpectance of a person of forty-two years is 26.72 years. Both
counsel agree that that may be accepted in the evidP.nce as
a fact.

Plaintiff rests.
Mr. Jones: ·we ask that t~1e jury be wit11drawn. We wish
to submit a motion.
Mr. Marshall:
e request that the jury be allowed to
stay.
The Court: The jury may retire to the jury room.

,v

(The jury retired to the jury room.)
l\Ir. Jones: :My motion is to strike tlle evidence of the
plaintiff in this case., because it does not show gross negligence as defined by the statutes or by the statute (citing authorities). ,ve submit tlmt there is no ·evidence to go to
the jury here, and tl1at it is competent for tlle Conrt to consider the evidence and determine whether at this time gross
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negligence has been shown. If t.he Court be of the
page 71 } opinion that gross negligence bas not been shown,
.then we ask that the evidence he stricken.
Recess until 2 o'clock P.

l\L

AFTERNOON SES8ION.
(:Mr. Marshall argues for plaintiff.)
The Court: You might introduce a table here showing the
number of feet at which an automobile should be stopped at
different speeds.
l\Ir. l\Iarshall: 36 feet, going at 25 miles an hour.
l\Ir. Blechman: In dry weather.
l\Ir. Nicodemus: 32 feet.
The Court: In cases of this sort, unless I am thoroughly
convinced, I always like for the case to go to the jury and
the jury decide, ,vhere it is a close quest.ion, but as the Court
sees it there is no evidence before the Court that shows it
was a case of gross negligence. The accident itself is no
evidence of an~· negligence. The evidence is that he was
driving along at about. 25 miles an hour; there is evidence
that there were tire marks not necessarily skid marks, but
evidence of tire marks for a distnnee of some 40 feet.
:Mr. Marshall: 52 feet.
page 72 } The Court: If it was a question of ordinary negligence, I think it would be a question on whic~. to
go to the jury, but where it must be g'l'oss or culpable ueg1igence, I cannot see that any evidence was produced at all
on which the jury or the Conrt either one would be justified
in concluding that there was gross negligence. For that reason I feel that I would have to strike the evidence.
l\fr. Marshall: The plaintiff excepts to the ruling of the
court in sustaining the motion of the defenclant to strike the
evidence of the plaintiff.
The grounds for such exception are that the ruling of the
court is contrary to the law and eviclt"nce in that the evidence
presented by the plaintiff is sufficient to establish gross negligence on the part of the defendant, ancl the question of
gross negligence should have been submitted to the jury.
(The jury returned to tbe courtroom.)
The Court: . Gentlemen of the jnry, I have decided to strike
all the evidence in the case as not being sufficient4 so the case
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is before you just as if no evidence bad been prepage 73} sented at all It is against the law for me to tell
you what sort of a vc>rdict to bring in. You have
to bring in a verdict, but I have stricken a11 the evidence, and
it stands before you as if you had no e,ridcnce whatever.
(The jury retired to tl1e jury room to consider its verdict
and rendered the following:
"\Ve, the jury, find for the defendant~
(Signed) 'WALTER F. DEAL, JR.
·
Foreman.")
page 74}

JUDGE'S CERTIFIC.<\.TE.

I, Frank Armistead, Judge of the Circuit Court of Warwick County, Virgiliia, who presidl d oYer the foregoing trial
of the case of Reo Wanda "\Voodrum, Administratrix of the
Estate of Fred Cecil w·oodrum t'. Benjamin F. Holland, in
said court, at Denbigh, Virginia. on J·nuuary 29, 1946, do
certify that tl1e foregoing is a true and correct copy and report of all tlle evidence, together with all the motions·, objections ,and exceptions on the part of the respective parties, the
action of the Court in respect tliereto, and all other incidents
of the said trial of the said cause', with the motions, objections and exceptions of the respective parties as therein set
forth.
As to the original exhibits introducf'd in evidence, as shown
by the foregoing report, to-wii: Exllibits Nos. 1, 2, 3 and 4
(Plaintiff's andDefendant's), which exhibits counsel for both
parties agree are all that are necessary to this record. which
l1ave becu initialed by me for the purpo:.e of identification,
it is agreed by the plaintiff and the defendant that they shall
be transmitted to the Supreme Court of Appeals as a part of
the record in this cause in lieu of certifying to the Court a
copy of said exhibits.
I do further certify that the attorney for the defendant
had reasonable notice, in writing, given by counsel for the
plaintiff of the time and place wl1en the foregoing report of
the testimony, exhibits, exceptions and other incipage 75 } dents of the trial would be tendered and presented
to the undersigned for signature and authentication, and that the said report was presented to me on the 14th
day of February, 1946, within less than sixty days after the
entry of final judgment in said causc>.
1
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Given under my hand this 14th day of February, 1946.
FRANK ARMISTEAD,
Judge of the Circuit CoUJ't of Warwick
County, Virginia.

I, George S. DeShazor, Jr.,, Clerk of the Circuit Court of
Warwick County, Virginia, do hereby certify that the foregoing is a true copy and report of the testimony, exhibits,,
exceptions and other incidents of the trial in the case of
Reo Wanda Woodrum, AdministratrL""i: of the Estate of Fred
Cecil Woodrum :z,. Benjamin F. Holland, and that the original
therec;>f and said copy, duly authenticated by the Judge of
said court, were lodged and filed with me as Clerk of the said
court on the 14th day of February, 1946.
GEO. S. DEi.qHAZOR, JR.,
Clerk of the Circuit Court of Warwick
County,, Virginia.

By ................................. .
Deputy.
page .76}

I, George S. DeShazor, Jr., Clerk of the Circuit
Court of ,varwick County, Virginia, do certify
that the foregoing is a true transcript of the record in the
case of Reo Wanda ,voodrum, Administratrix of the Estate
of Fred Cecil Woodrum ·v. Benjamin F. Holland, lately pending in said court.
I fm·ther certify that the same was not made up and completed and delivered until the attorneys for the defendant received due notice thereof, and of the intention of the plaintiff
to apply to the Supreme Court of Appeals of Virginia for a
writ of error nnd superseclea-s to the ;judgment therein.
GF10. S. DESHAZOR, JR.,
Cle1·k of the Circuit Court of Warwick
County, Virginia.
Deputy.

Clerk.
A Copy-Teste:

M. B. ,vATTS, C. C.
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