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i n aiiy r:-as~: provitlc<l. liow,:1·cr, I.hat all briefs mnsl be filed n,}t later thim the" day

b efore such case is to b'e ,henriJ.
::s. Number of Copies. twenty~fi\•c copie,s qf ea.c.h brief shai! he ijled \Yitb the
der k of lhe Court, an.tl ;tl le?St d1n.!<-' r.nrk.s t~ailed. or <lclwere<.l lo opposing co~u~d t•n
or h11ior~ tht.> dw on which the hrief i~ iiled.
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IN THE

Supreme Court of Appeals of Virginia
AT RI CHMOND.

Record No. 4166
VIRGINIA :
In the Clerk's Office of the Supreme Court of Appeals helu
at the Supreme Cour t of Appeals Buildi11g in lhe City of Richmond on Friday the 3rd day of April, 1953.

JOHNNY S~IITH,

Plaintiff in Enor,

against

PENDER L. SjIITH,,

Defendant in Error.

From the Circuit Court of Greensville County.

This is to certify that upon tbc pet ition of Johnny Smith a
writ of er ror bas been awarded bim by one of tbe Justices of
the Supr eme Court of Appeals of Virginia on the 2nd day of
April, 1953, to a judgment rendered by the Circnit Court of
Gr eensville County on the 7th day of Novembe r, 1952, in acertain action at law tl1en therein depending wherein Johnny
Smith was p laintiff and Pender L . Smi th wns defend.ant, upo11
the p etitioner , or some one for h im, cnteriug into bond with
sufficient surety before the clerk of the snid rirrnit coul'i in
the penalty of' thr ee h undred dol1ars, with comlition as tho
law directs.
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PLEA OF STATUTE OF Lli\IITATIOKS.
T he said defendant, by his attorner, comes and says that
t.hc s upposed cau se of action in the wnnant, is founded upon
tl1 e payment of an excess h eyom1 lawfu1 inte r es t., a n d that the
sa me did not a cc rue to t·he said plaill tiff at any time within
011e (1) year next b efore the comme11cement of this action,
in manner and fo rm a s tbe said plaintiff h ath complained
agai11s t him. And thi s the said defendant is rea cly to verify.

PEXDJ•: R L. SMITH
By L. C. HARRELL, JR.
Counsel.
F iled 7/ 25/ 52.

.J. J . T .

•
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ACCOUNrr' OF' JOUNNlE SMITH TN
ACCOUNT TO PENDER L. ~1H [T f L
1951

H) !)l

J a.rt. 8 Bal. due from 1!)50 acct.
Ii~eb. 19
Mar. 3
17

22
Apr.

5

28
May ~4

June

2

Ch eck
Check
Check
Check
Pd. Bloom
Check
Ch eck
Hauling & sh elling 28 bng-s peanuts-Y2
h au ling
1/2 peanu t poison
1/:.! 566 lbs. peanuts 181.12
ch C'ck

$ 836.21

30.12
50.00
10.00
50.00
28.20
75.00
60.00
9.80
2.00
90.50
75.00

Johnny Smith v. Pender L. Smith.
8 Pd. Inge Drug Co.

20 Pd. labor
Check labor
7 Check labor
7 Check labor
7 check (boy)
1h ·120 lbs. peanuts 38.40
14 check labor
16 1h cotton insurance 16.50
20 check labor
check ( shoeing mules)
26 check labor
Aug. 3 cl1eck labor
4 check
4 check labor
25 check
31 check
% dusting cotton 7 npplication 84.00
1h dusting peanuts 2 applications 240.00
disking 10 acres (2) 40.00
41 lbs seed corn
19 bags 4-10-6
% 14 cotton seed 35.00
1h disking 10 acres 20.00
1h disking 9 acres 18.00
% disking· 9 acres 18.00
6 bag~ 3-12-6 corn
•
% bus. 6 cotton seed 15.00
disking 5 acres (2) 20.00
breaking 5 acres
·24 bgs soda
6 bgs soda
3 bgs 3-12-6 Gooden
Mowing grain
•
Riding plow part
Bolts
1 pr. disk
cultivator part
30

July

Sept. 15
29
Oct. 1
13
27

carrying charges
check
check
check
· check
check

3

11.00
36.00
55.50
50.00
48.00
.6.00
19.20
· 6.00
8.25
82.80·
6.00
72.00
16.00
50.00 ·
54.50
10.00
40.00
42.00
121.00
20.00
6.58
84.93
17.50
10.00

.~1~.-:,fi<
...,,.f

-.,

~

,,
Ii

I
I I
I'

9.00
9.00
26.82
7~50
10.00.
20.00
81.00
20.25
13.4-1
6.00 .'. · - ~
. ,__
.50 .·

.10
7.00
3.80
2,223.53
222.34
10.00

24.00

50t00

1

24.00·
58A1).'

1
•
I
I

\

)
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27 check
:Nov. 7 cotton labor 66.73 advance 50.00
17 check labor
25 lbs nails
Pd Kiser-Allison
24 check
29 check
Dec.. 8 check
13 pd. Bloom.
pd. Bloom for Son
-page 9 ~ 14 check
15 lh picking twine 536' bgs. p/nt 380.50
Y2 hauling 501 bgs P /nts 50.00.

20.00

116.73
12.60
3.75
6.00

14.00
75.00
33.99
224.82
15.00
21.50
190.28

25.00
$3,371.00

Cr. ·112 501 bgs P /nts 5567.20 2,783.60
Cr. 1h 3 B/C & seed less hauling
and ginning 755.97
377-.98
3,161.58 -3,371.00

209.42

Bal. due
20 · check for Sons part'

270.53
75.00
220.00
15.00
68.00

Jan. 21, 1952 check
·
· due on corn less fertilizer
Rent for house 1 month
Due Blooin ·Bros.

857.95

Cr. 1h 3175 lbs. pnts 349.25

174.62

Bal due

$683.33

/

Filea 7/25/52.

J. J. T.

•
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INSTRUCTION NO. 1.

The court instr~cts the jury that if you believe ·from a

ole-M and satisfactory preponderance of the evidence, that .
~he '' carrying charges'' were interest on advances made by
the landlord to the tenant farmer in money or supplies or on
indebtedness formerly inmrrred or for any other thing, then ..

Johnny Smith v. Pender L. Smith.

5

you arc instructed that the plaintiff is entitled to recover in
a sum not exceeding· $602.73, that being the aggregate of the
carrying charges diminisbed by what the plaintiff admits
would otherwise be .the balance of his account with the tlef endant.
If from the evidence the jury believe that at the beginning
of the farm year 1951 or at any time thereafter the
page 12 ~ plaintiff expressly agreed to pay rent for land used
in cultivating com, then the sum of $602.73· will be
diminished by the sum, if any, which from the evidence appea1~s to be reasonable rent for said land for the year 1951,
not exceeding· $220.

J. J. T.
7/25/52.

page 13

~

INSTRUCTION NO. A.
Johnny Smith v. Pender L. Smith

The Court further instructs the jury that you must first determine whether or not the plaintiff has established by a clear
and satisfactory preponderance of the evidence that the defendant has received usur'ious interest from the plaintiff.
If you find for the plaintiff on that question then you shall
ascertain what amount, if any is owed the plaintiff by the defendant and render a verdict for the plaintiff in such amount,
not exceeding the sum of $602.73.
If you find for the defendant on the above question then
you shall render your verdict f ~r the defendant against the
plaintiff for such amount if any as may be justly due the defendant on his cross claim., not exceeding Six Hundred Eightythree and thirty-three one-hundredths ($683.33) Dollars, the
amount sued for by the defendant.

J. J. T.
7/25/52.

page 14
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INSTRUCTION NO. B.
J olmny Smith v. Pender L. Smith

The Court instructs tl1e jury that the plaintiff and defendant had a right to contract for the payment of services by de-

1 ·nt>i';,.

6
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fendant to the plaintiff on a basis the reasonable value of such
services and unless you believe that the plaintiff bas proved
by a clear and satisfactory preponderance of the evidence that
such cl)arge was for interest, then your verdict must be for
the defendant on the plaintiff's claim .

•

•

•

•
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ORDER.
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This case came on to be heard the 25th day of July, 1952,
and thereupon came the parties and their attorneys. The defendant, Pender L. Smith, filed with the court his two special
pleas that the cause of action stated by the plaintiff is barred
by statutes of limitations; and the Court with the consent of
hoth parties, by counsel, reserved its decision upon the said
pleas. For plea the said defendant says that he does not owe
unto the plaintiff the sum demanded in the warrant or any
part thereof; and, by counterclaim, said Pender L. Smith says
that the said Johnny Smith is indebted to him in the sum of
$683.33 and demands judgment therefor. Issue being joined
upon the plaintiff's demand and the defendant's counterclaim
and demand, the parties put themselves upon the country.
Thereupon came a jury, to-wit, Fred Peeples, Eugene A.
Deal, Ben Ozman, W. M. ,vright, V. S. Benty, Phillip D.
Browder, and J. L. Grant, Jr., who, being duly selected,
drawn, summoned and impanelled in the manner and form required by law, were duly sworn to well and truly try the issues
joined between the plaintiff and the defendant and a true
. verdict render according to the law and the evidence. And
at the conclusion of the plaintiff's evidence the defendant by
Counsel, moved the Court to strike the plaintiff's evidence
on the grounds that the plaintiff had failed to establish his
claim, but on the contrary that it affirmatively appears from
plaintiff's own evidence that defendant is not indebted to the
plaintiff in any amount, which motion the Court overruled,
and to the action of the Court in o-verruling said motion, defendant by Counsel excepted;
V,Thereupon the defendant introduced evidence on his counter-claim and at the conclusion of all the evidence for both
plaintiff and defendant, the defendant again moved the Court
to strike the evidence of plaintiff on his claim against the de-

-,

Johnny Smith v. Pender L. Smith.
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f imdant on the grounds fl rst assigned and to submit to the
jury the case solely on the eounter-claim of the defendant
against the plaintiff, which motion was overruled by the
Court, und to which action of the Court in overruling said
motion defendant by Counsel excepted. And the jury having received the instructions of the Court and having heard
the arguments of counsel, retired to consider of their verdict;
and after sonie time returned into Court with the following
verdict, to-wit: ·
page 17

~

"vVe the jury on the issues joined, find for the
plaintiff, Johnny Smith, and fix his damages at
$602. 73. Beu Qzman, Foreman.''
·whereupon the jury were discharged and the defendant,
by counsel, moved the Court to set aside the verdict of the
jury and to enter for the defendant jmlgment non obstamte
veredicto upon his counter-claim or to set aside the Yerdict
and grant a new trial, on the following grounds:
1. That the verdict of the jury is contrary to the law and the
evidence and without evidence to support the verdict.
2. That the defendant, Pender L. 8mith, proved his counter-daim in the amount of $683.33 by a preponderance of the
evidence and is entitled to a verdict therefor.
3. That the Yerdict of the jury is plainly erroneous.
4. That the Court erred in overruling motion of defendant,
at conclusion of plaintiff's evidence, to strike the evidence of
the plaintiff, on the gTounds that the plaintiff had failed to
prove his case, and that the evidence of plaintiff affirmatively
proved that the defendant was not in<lebted to the plaintiff.
5. That the Court erred in overruling motion of defen<lant,
at conclusion of the evidence, both for plaintiff and defendant,
to strike the evidence of plaintiff, and submit to the jury solely
1he counter-claim of defendant against the plaintiff on the,
grounds that plaintiff had failed to prove his case, and on the
contrary it affirmatively appeared from plaintiff's own evidence that plaintiff was not entitled to recover of the defendant.
·
6. That even if plaintiff had proved his case, which is denied, that the plea of the Statute of Limitations is a bar to
right of recovery of plaintiff except for usurious interest paid
to plaintiff within 1 year from date of institution of his action and plaintiff would then be limited to a recovery in the
amount of $222.35, and in that event defendant was entitled
to a judgment in the amount of $457.98, being the difference

\

'I

\

\

\
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between $~22.35 and the amount of the counter-claim of d~fcndant in the amount of $683.33.
7. That the ·Court erred in giving to the jury Instructions
A, B, and 1 on the grounds that the Court erred in granting
:my instruction which instructed the jury that plaintiff was
entitled to recover anything of the defendant.
8. That the Court erred in instructing the jury in Instruc1.i on No. 1 that if they believe that the beginning of the farm
year 1951 or at any time thereafter the plaintiff
page 18 r expressly agreed to pay rent for land used in cultivating corn, then the sum of $602.73, will be
diminished by the sum, if any, which from the evidence appears to be a reasonable rent for said land for the year 1951,
not exceeding $220.00, on the ground that the1:e was no law
or evidence upou which said instrnction could be based and
that it in effect mislead the jury into believing that there
could be no renewal of the bargain between the plaintiff and
defendant made several years before, unless there was a specific reference to rent of corn laud at the beginning of the year
Hl51 or at any time thereafter.
And said motion, together with consideration of the pleas
of the statutes of limitation, is continued until a future date
to be hereafter fixed, at which time the Court will hear argument of counsel thereon .

•
Enter this. Sept. 4, 1952.

J. J. TEMPLE, Judge.
page 19
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This day came the plaintiff, ,Tohnnie Smith, by Counsel, and
also came the defendant, Pender L. Smith, by Counsel, and
the Court having fully heard arg·ument of Counsel on the plea
of the Statute of Limitations, filed by the defendant, Pender
L. Smith, and on the motion of the defendant, Pender L.
Smith, to set aside the verdict of the jury.
On consideration of argument of Counsel and of the evidence, the Court sustains the plea of the Statute of Limitations filed on behalf of the defendant, Pender L. Smith, by
Counsel and rules that the plaintiff is barred from the recovery of any usurious interest paid by the plaintiff except such

Johnny Smith v. Pender L. Smith.

9

as was paid within one year next preceding the commencement of this suit, to-wit, the sum of Two Hundred Twenty-two
and thirty-fiye· 011e:-hundredths ($222.35) Dollars.
The jury having by its verdict given judgment for the plaintiff, J olmnie Smith, based upon usurious interest charges
ag·gregati11g the sum of Nine Hundred Ninety-eight and six
one-1.mndrcdths ($998.06) Dollars.
And by the verdict of the jury, the jury allowed the sum of
Three Hundred Kinetv-five and thlrtv-three one-hundredths
($395.33) Dollars of the cross-claim o.f "'the defendant and gave
to the plaintiff a verdict for the difference between Nine Hundred :Ninety-eight and six one-hundredths ($998.06) Dollars
and Three Hundred Ninety-five and thirty-three one-hundredths ($395.33) Dollars of the defendant's cross-claim, resulting in a verdict of the jury for the plaintiff in the amount
of Six Hundred Two and seventy-three one-hundredths
($602.73) Dollars.
The effect of sustaining the plea of the Statute of Limitations is to reduce the amount the plaintiff could have recovered on his original claim to Two Hundred Twenty-two and
thirty-five one-hundredths ($22:!.35) Dolla~·s, the amount of
usurious interest charges, made against the plaintiff within
one (1) year prior to bringing this suit, and giving to the
plaiutiff credit for said amount; to-wit, Two Hundred T\'ventytwo and thirty-five one-hunLlre<lths ($222.35) Dollars against
the surn of Three Hundred Ninety-five and thirty-three onelrnn<lr.edths ($395.33), Dollars the amount of defendant's
cross claim allowed by the jury, leaves a balance due the defendant, Pender L. Smith, on his cross-claim of One Hundred
Seventy-two and ninety-eight one-hundredths
page 20 ~ ($172.98) Dollars.
And the Court doth hereby set aside the verdict
of the jury in the amount of Six Hundred Two and seventy- ,,.,--1··,.,.
1.~ree one-hundredths ~$60~.72) Dollars in favor of the plain-.,/
··,,,\.
tiff and doth hereby give Judgment to the, defendant, Pender:
L. Smith, against the plaintiff, J olmnie Smith, for the sum of
:
One Hundred Seventy-two and ninety-eight one-hundredths
·
($172.98) Dollars with interest thereon from the date of judgment and his costs.
Ifis therefore ordered that the defendant, Pender L. Smith,
recover and have judgment ag·ainst the plaintiff, J obnnie
SmitlJ, for the sum of One Hundred Seventy-two and ninetyP.ight oue-hundredths ($172.98) Dollars, with interest thereon
at the rate of six (6) per ccntum per annum from the 25th day
of July 1952, until paid, together with the defendant's costs
herein.
·1

J

A
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And the plaintiff, Johnnie Smith, excepts to the ruling of
the Court upon the plea of the Statute of Limitations, and to
the judgment entered herein, upon the grounds that the account which is the basis of this litigation shows that at all times
material prior to the close of the 1951 crop year the plaintiff
was justly indebted to the defendant, although always in some
amount less than the defendant claimed to have been due;
hence, prior to the close ·of the 1951 crop year, the plaintiff
had not paid any usurious interest to the defendant and did
not have any cause of Mtion as to which any Statute of Limitations could commence to operate; and upon the further
gTound that the said ruling of the Court violates public policy
by allowing the defendant to recover unpaid usury.
And to the ruling of the Court the defendant, by Counsel,
excepts on the grounds that the Court erred in not awarding
to the defendant the entire amount of his cross-claim, to-wit,
the sum of Six Hundred Eighty-three and thirty-three onehundredths ($683.33) Dollars in that the verdict of the jury
in disallowing Two Hundred Twenty ($220.00) Dollars due as'
n~nt for corn land and Sixty-eight ($6~~00) Dollars due Bloom
Brothers, was contrary to the law and evidence, and without
evidence to support it and that the verdict of the jury in finding for the plaintiff on the ground that plaintiff had paid a
usurious interest to the defendant, was contrary to the law
and the evidence and without evidence to support such verdict.

*

*

*

Enter this: November 7th, 1952.
J. J. TEMPLE, Judge.
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
To: L. C. Harrell, Jr., Esq.
Notice is given that Johnny Smith will apply to the Supreme
Court of Appeals of Virginia for ·a writ of error to the judgment of the Circuit Court of the County of Greensville, e1:1,~
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tered on the 7th day of N ovcmber, 1952, in favor of the defendant, Pender L. Smith and against the plaintiff, Johnny
Smith.
The Assignments of Error are :
1. The Court erred in finding that the plaintiff had made
payment of usurious interest more than one year next preceding the commencement of this action.
2. The Court erred in sustaining the defendant's plea of
the Statute of Limitations.

S. vV. TUCKJPR, p. q.

*

*

Filed. Dec. 27, 1952

)
M.A. TAYLOR, JR., Clerk.
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*

*

*

. The defendant, Pender L. Smith, assigns as cross error the
.following:
1. That the Court erred in overruling motion of defendant,
at conclusion of plaintiff's evidence, to strike the evidence
of the plaintiff, on the grounds that the plaintiff had failed
to prove his case, and that the evidence of plaintiff affirmatively proved that the defendant was not indebted to the
plaintiff.
2. That the Court erred in overruling motion of defendant, at conclusion of the evidence, both for plaintiff and de-(
fendant, to strike the evidence of plaintiff, and submit to the
jury solely the counter-claim of defendant against the plain~
tiff on the grounds that plaintiff had failed to prove his case,
and on the contrary it affirmatively appeared from plaintiff's
own evidence that plaintiff was not entitled to recover of the
defendant.
3. That the Court erred in giving instructions A, B and 1.
4. That the verdict of the jury is contrary to the law and
the evidence and without evidence to support the verdict.
5. That the Court erred in not awarding judgment in favor
of defendant ag·ainst plaintiff for the entire amount of defendant's cross claim.

1......-,,)
\
\

\
}
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Pender L. Sm,ith.
6. That the Court erred in :finding that plaintiff had proved
l1is charge of usury against the defendant by a clear and satisfactory preponderance of the evidence.

L. C. HARRELL, JR.,
Counsel for Defendant.
L. C. HARRELL, Jr.,
104 Hicksford Ave.,
Emporia, Virginia.
Filed. Jan. 10, 1953.
M. A. TAYLOR, Clerk.

•
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The defendant,
PENDER L. SMITH
called by the plaintiff as an adverse witness:

I

t,.

Examined by Attorney Tucker:
Q. State your name correct please?
A. Pender L. Smith.
Q. And you are the defendant in this case?
A. That's right.
Q. Mr. Smith, in the year at the beginning of the farm year
1947, you entered into a contract with the plaintiff, Johnny
Smith, for cultivation of certain land of yours here in this
County, did you not?
A. That's right.
Q. And under that contract or in pursuance of the contract
he began working on your-farm somewhere around the first
of the year 1947 and you made certain advances to him and
you bought certain supplies and materials and etc., did you
notY
·
A. That's right.
Q. You have with you your accounts showing, your books
showing llis accounts with you and your accounts with Iiim.
over this period of time from 1947 through the farming year
·1951, do you not Y

Johnny Smith v. Pender L. Smith.
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Pender L. Smith.
A. 1947 has been lost, I have 48 through 51, that was in an
okl book that has been lost or destroye<l.
Q. I hand you what purpoi·ts to be a J olmny Smith account
of 1947 and ask you whether you can identify this as being
account submitted to him for the year 1947'
A. That's right.
By the Court : Are you offering that in evidence f
By Mr. Tucker: I don't think that will be necessary, sir.
Q. All right, Will you consult this paper and say what was
the total shown on this paper at the end of August or prior on
the 30th day of August. ·what was the total shown as being
the amount that Johnny Smith, the plaintiff, owed you then.
A. On November 14th here according to this statement,
$1,~85.00.
.
page 24

~

Judge: Speak a little louder Mr. Smith so that
the last gentleman over yonder can hear you.

A. On November 14th, it looks like the total here was
$1,285.28, which (pause).
Judge: Has he answered the question!
Tucker: I think he wants to study the papers.

Q. The account shows a, that as of August 30th of that year
you added up the advances in the amount of $1,285.28, is tl1at
correct?
Harrell: ·what was that date?

i~~~!fi':

tfii~~;gri~t~~u said November 14th.·

Judge: The Question was .August 30th, the answer was·
November 14th.
A. It looks like from this paper that at August 30th or September 1st it was $1,028.00.
Harrell: $1,028.00, September 1st.
A. That's what it looks like according to this statement.
Evidently some dates in transferring I have got wrong, see at
10 per cent, which was $102.80.

'%;\!

0
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(
(

Q. ,vhich the figure actually written there as the total at
the foot of the column is $1,285.28, isn't it 1
A. That's as of November 14th, it looks like.
Q. As of November 14th, but that is immediately following
the item of August 30th, isn't iU
A. Something got wrong in taking from my book to this
paper. Between the dates from .A.ug·ust 3rd to September 5th.
Q. All right Mr. Smith. Taking the last,. looking here at
the bottom of the third page of this account which you have
before you, there is an item dated Aug11st 30th, repairs
$68.96, isn't it 1 And immediately following that are items
charged $12.00 and $56.00, isn't that correct?
A. That's right.
Q. And then next following that there is an item paid Harris $152.31, isn't it Y
A. That's right.
.
Q. The date opposite that item .is, says November 4th, does
it notf
A. November 4th, November 4th or November 14th, one or
the other.
Q. Then after that $152.31, there is a figure in lead pencil
purporting to be a total of $1,285.28, is it not 1
A. That's right.
Q. Then immediately following that is the total, is an item
carrying charges of $102.80, is it noU
A. That's right.
Q. Then those figures are totaled and, to amount of 138, to
amount of $1,388.08, is that correct.
A. That's right according to the paper, yes.
pag·e 25 ~ Q. And then on the next page under date of August 30th, there is an item brought forward of 138
·Or $1,388.08, isn't it, is that correcU
A. That's right.
Q. All right. And then at the end of this account the1·e is,
the last item on it shown a balance of,. rather would you explain what the last item on that account, what does it mean 1
A. The last item is $557.83 .
. Q. Which was due you at that time according to your account?
A. That's right.
Q. Thank you.
By Mr. Harrell: "\Vas that figure 5 whaU

Johnny Smith v. Pender L. Smith.
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A. $557.83.
By Mr. Tucker:
Q. Mr. Smith ·will you open your book to examine your 1948
account. Now what was the amount.first shown on the 1948
account as representing the balance due you from 1947¥
A. $582.07.
Q. $582.071
A. That's rigl1t.
Q. Now on the date of September 1st of 1948 or thereabouts,
your books show that your account then was totaled, was it
notf
A. T.ha t 's right.
Q. And what was the total at that time?
A. $2,165.33. .
Q. Aud that $2,165.33 included the amount of $582.07 which
you carried over from the previous year, does it not f
A. Yes, that's true.
Q. Now the next item after that totaling of $2,165.33 is
w·ha.tf
A. $216.53, making a total of $2,381.86.
Q. And for what was the $216.53 as shown by your book?
A. That was the service fee or carrying charge.
Q. ·what is shown by your book, Mr. Smith f
A. $216.53.
Q. As the item being foi· what f
A. Carrying charge and service fee.
Q. Is service fee shown on your book, Mr. Smith 1
A. Carrying charge.
(~. Then by your book it shows carrying charge of $216.53 ¥
A. That's right.
__...,~
Q. And that is 10 per cent of the amount that he then owed . ·
>.,,.,
you according to your records 1
I
A. That's true.
Q. All right now, will you go to the end of that years ac\~,
count and see what was the balance between you as shown by
your books?
page 26 ~ A.- The end of that year went over in the next
year, January 6th, according to my books. The
total was $3,381.72.
Q. No after, all right then, after rou settled the farming
accouut for the year 1948, what was the balance due either of
you as shown by your books 1
A. Balance due me was $895.45.

,-
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/

Q. $895.457
A. That's right.
Q. All right now, will you turn to your 19.49 account with
tl1is plaintiff and will you say at what figure you began his
1949 account?
A. January 18th, first item.
Q. Was there, is there a carry over shown?
A. Yeah, balance due from 1948, this is 1949 account,
$895.45.
Q. That was the balance that your books shows the plaintiff owed you Y
A. Yeah, that's right.
Q. All right now, at the beginning of the year 1949. Now
will you turn to the date of September 1st, 1949; or thereabouts
· and see if you have a total then showed to be due you?
A. September 1st, $2,171.95 as of September 1st.
Q. And immediately following that item you have whaU
A. Carrying charge of $217 .20.
(l Which is 10 per cent of the $2,171.95?
A. That's right.
Q. Now at the end of the crop year 1949, what does your
hook show as to the standing between you and your tenant, the
plaintiff7
A. I have made 3 or 4 credits here during the year and I
don't know which one you would want.
.
Q. "\Vhat amount did you carry over to your 1950 account Y
A. Carry over to that account. On December 3rd, down to
$700.65.
Q. Now ·will you turn to your 1950 account and see if you
bcg·an that account with the same figure?
A. Ou December 28th, this is 1950, $1,072.28, but a difference between that 797, whatever it was $765.00 was advances
matle and of course he has one or two credihi which made a
difference.
Q. Do you have before you your 1950 account or your 1949
uccounU
·
. A. This is 1949, there is a balance due as of December 3rd,
t.hat when. a credit was made there.
Q. $700.65, but after December 3rd ·you have a credit here
of some cotton, credit of some cotton seed then some changes
made. Well just a minute, will you turn to your 1950 account
aud see with what figure you started your 1950 accounU
A. 50 account, what do you want to know. 50 the beginning
of 50.

J obnny Smith v. Pender L. Smith.
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Q. Let's go back to 1949, now beginning of 1950. ·with what
figure did you begin his account of 19501
A. $975.84.
Q. Now looking back to 1949 account, with what figure did
vou close it V
. .
A. $975.84.
page 27 r Q. Something, now in the 1950 account about
the elate September 1st, do we have a total of his
indebtedness to you as shown by your accounts Y
A. At the end of 1950, is that what you want?
Q. No about the date Septe1nber 1, 1950, dod you have a
total of the amount then due you as shown by your books?
A. $2,391.81, I believe that's what it is.
Q. $2,391.81 Y
A. $2,391.81. That's right.
Q. Aud immediately following that figure what is the next
item?
.
A. Carrying charges of $239.18.
Q. ,vhich is 10 per cent of the figure or figures preceding!
A. That's right.
Q. And now will you turn to the end of that year's account,
the year 1950 and see what was the balance as shown by
your books as being due 1
A. At the end of 1950 or 51, the end of 1950 was $836.21,
however, that in tlle beginning of of 1951 I have here, the total
showing $1,082.38.
Q. You mean at the encl of 1950 your bo2ks show this is
what was due you, an amount of whaU
A. $1,082.38 less a credit of $246.17.
Q. Which net Y
A. $836.21.
Q. $836.21 shown by your books due you at the end of the
vear 1950?
· A. That's right.
Q. And your books show that that amount was carried over
to 1951?
.
·A. Start off $1,082.38 January 1, 1951, which added to the
account with tl1e same date $246.17 gives it to you J;iere.
$246.17. In other words $2,649.70 less $246.17, left $2,223.53;
.
. as of Septemper 1st.
Q. But to make the record here clear Mr. Smith, you started
the 1951 account with a charge against him of $1,082.38 and
a credit to him of $246.17 7
A. That's right.
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Q.· So that in effect you started his 1951 account with him
owing you a balance of $836.21 Y
A. Yes, that's in effect. Yes that's right.
Q. All right, now about. the date September 1st, you made
a balancing of his account in which you added all of his debits
and took a;\vay from tha~ total the $246.17 and showed that
on September 1st, he owed you then what amounU
A. $2,223.53.
Q. And immediately following that item you have what
amount¥
A. Carrying charge of $222.35.
Q. Which gives 10 per cent of the figures above 1
A. That's right.
Q. Now at the end of 1951 account or somewhere near the
end of the 1951 account, do you have a balance shown of
$479.95 after giving him a check dated December 20th. You
did not so balance it on your book did you 1
A. No, that's just a charge.
page 28 ~ Q. You gave hini a check on December 20th?
A. December, $270.53.
Q. I ask you if yo_u recognize this as being a statement of
his 1951 account as prepared by or before you and given to

him¥

I

I

I

I

I
l
I

A. That's right. Yeah.
Q. Now does this statement show after the item of December 20th a check for $270.53, a balance due you of $479.95. .
A. That's right. It's the balance due and this check, the
two together according to my records here making a total of
$479.95, the $270.53 is the son's half of peanuts sold. The
eheck of $270.53 and $209.42, made these two items $479.95.
Q. And I believe that on January 21st you gave a check to
or for him in the sum of $75.00 Y
A. That's right.
.
Q. And I believe that sometime after that you settled with
him or gave him credit for his share of some peanuts that
were sold, his share being $174.621
A. That's right.
Q. Now I ask you what if any further credits are shown by
your account so far as the year 1951 is concerned 1
A. Credits?
Q. What if anything else is. shown in his favor?
A. I understand but there is no other credits.
Q. What if anything else is shown against him?
A. We have rent due on the corn land $220.00.
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A. No, we didn't discuss any amount, the only thing that

Judge: You have wbaU

A. Rent due on corn l;md $220.00, rent on house for one
month $15.00 and due Bloom Bros. over the river, I think,
$68.00.
. Judge: Repeat that item of $220.00, what did you say that
was for?
A. Rent due for corn land, $220.00..

Judge: Rent due for corn land?
A. Yes thut 's true, rent due for corn land, $220.00.
Bv ::Mr. Tucker:
..Q. Take up :first that $68.00 due Bloom Bros., have you paid
that?
A. Ko, I have not paid that but I am still responsible for it.
Q. Have you given a memorandum in writing to Bloom
Bros, that you would pay iU
A. No, hut I gave orders and one thing or another ahead of
time and they hold me responsible for all accounts.
Q. But up to this date this account has not been paid?
A. No, it has not.
Q. Now will you explain this item of $220.00 rent due corn
land?
.
A. Vl ell in the original bargain, the original bargain that
Uncle-John work half shares and furnish team a:nd equipment .
and labor and I furnish land and go halves. I didn't care too
much about the corn so I told Uncle John, see, that you can
have the corn land and have the corn as long as you stay on
the farm, but I can't give you the corn land free of charge if
you move off, but so long as you stay here you can have what
you make, the rent won't cost you anything, but
page 29 ~ you can't move it off. Can't plant it to sell, in
other words, it has to stay on the farm and that
was the bargain that was made between us and he stayed there
5 years and had his corn each and every year.
Q. This bargain of which you speak of ,,ras made the first
of 19471
A. That's right.
Q. Was that in writing f
A. No, it was an oral bargain.

\
I
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.

,

Q. When?

A. In 1947, that was the first year he farmed.
Q. 19477'
.
A. 1947.
.
Q. And that was the original bargain. And that was the
first time you charged him and that was the only bargain that
you made?
A. Yes, it went on from year to year, it went on that same
way. He had the cqrn on jt every year, he made his corn and
he used his corn on the farm.
Q. But the only time anything was said to you with reference to any rent for corn land was in 1947 according to your
testimony?
A. ·At the end of the year 1947, the bargain was so long
as he stayed there that he could use the corn land free of
charge but he couldn't move it off.
Judge: Couldn't move what off?
A.' The corn, see, that was made and produced on the farm.
He couldn't move it off the farm, he had the land free of
charge and that if he got ready to move it would have to go
back as half share basis or either rent for the land. Now my
reasons for that.
Q. That's all right what your reasons are~
. Judge: Go ahead.

A. The reason for that was about 10 years ago, I had a
tenant the same way who furnished the team and material.
Bv Mr. Tucker:
Q. I think this is immaterial.
0

Judge: The objection is sustained. Something dealing
with another tenant.

Harrell: In that way I think you 're correct, your Honor.
If he has a reason for it he would be entitled to state it.
Judge: It couldn't be a reason his dealing with some other
tenant. It must arise with this tenant.
Bv :Mr. Tucker:
WQ. In 1947, did you discuss the amount of rent for corn
land?
A. No, we didn't discuss any amuont, the only thing that
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was said, if you are going to move off we will work the corn
on half share basis as we worked the cotton, peanuts and other
crops.
Q. And the first time that you made any charge for rent for
corn land was in 19~2 for the year 1951 when it appeared the
tenant was going to move, is that not correct?
A. That's correct, according to the original bargain, that's
correct.
Judge: Does that $220.00 cover rent for 5 years or just 1
year1
A. One year, in other words, we have to arrive
page 30 ~ at an estimate amount of corn that he made, of
course, he furnished his own fertilizer and corn,
estimate aitl01.a1t of corn made, deducted the amoun~ of fertilizer charged him on his account and value the price of corn,
one-half of it, and one-half of the corn amounted to approimately that figure, that's the way that was arrived?
Bv Mr. Tucker:
··Q. You made an estimate as to the amount of corn made!
A. Yes.
Q. You made the decision that you charge him on that basis?
A. I was very conservative in making that estimate.
Q. You made the decision that you were to charge him on
that basis, did you not 1
A. That's right ..
Q. Now the remaining- item of $15.00, what is that for?
A. That's the rent of house for one year, he bargained to
work the-

Q. Judge: One year or for one month 1
.,/,. . . .,
A. One month, excuse me. He bargained to work the farm ·
the year 1952, this year and didn't let me know anything about
it until after February 1st, in fact I made him ~dvances in
January on_ this year's account. And about the first of Feb..
ruary or after the first of February he came to me and said he
was going to move.
By Mr. Tucker:
Q. The advances be made in January which you speak o_f
are that check of .January 21st of $75.00, which you have already accounted for f
A. That's right.
Q. And after that, that was made before the settlement of

')
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this last bunch of peanuts of which his share of $174.62, was
it noU
A. Yeah, I made this before that. At the time that the
check was given his peanuts were seed peanuts that he was
supposed to have planted on the farm, it was his seed peanuts
and he moved, of course, he wanted to sell his peanuts and
I bought them.
Q. No further questions.
Examined By Mr. Harrell.
Q. I want to ask some quc8tions at this time, but not complete the examination. Mr. Smith was there or was tltere not
renewal of the bargfo of 1947 made 1948, 1949, 1950 and 19517
A. The same bargin made in ln47, the original bargin held
right on as long as he stayed there, including the year 1952.
Q. Was that bargain made by and between you and Johnny
Smitht
A. That's right.
Q. Now in 1947, when Johnny Smith first came there to
farm with you, what was the nature of the agreement with
reference to the 10 per cent charged there on your books Y
A. As stated before Uncle J olm, it is two ways to farm half
shares, oiie is the tenant furnishes team, equipment and lahor
and the landlord fertilizer, and the other way the landlord to
fumish the team and equipment.
Judge: Talk a little louder, I can't hear you.
I can't either.
Judge: The other way was wliat?
A. The other way the temmt fnrnislws, I mean the landlord
furnishes land and ]1alf tl1e fertilizer, team and equipment and
tenant furnishes the labor and one-half fertilizer, but in Uncle
John's case, lie had his own team, he furnished
page 31 ~ team, labor and all equipment, the original bargin
was that I had a tractor, he di.dn 't ]1ave anvtbing
to do with, I would do all of his tractor work for him, discing,
dusting peanuts, dusting cotton for boll weevils and amrtl1ing
else in common with a tractor to do on a farm and I would
make a charge of the approximate cost as near the co~t as I
could without any pl'ofit whatever and clmrg:e him one-half of
that costs, in other words, that was hi~ obiicration to furnish
all equipment, but instead of that I made a cliaro·e of only approximate cost as near as I coulcl and char~ed him one-half of
that cost. That in addition to that this is the bargin I made
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with Uncle John, I got a man on tho farm, I had all that time,
with a pickup truck and I said now this truck is available to
.you any time you want any supplies or take your wife to the
doctor, you to the doctor or any of your children to the doctor
or anything you need on the farm just ·notify me or notify my
truck driver and he is !?,'Oing to be in here during the working
season in fact every day and sometimes twice a day, and it is
too much trouble and I can't do it, to set down each little time
or item is done or travel is clone and amount of time and everything, to partly compensate me in what I am doing for you and
the equipment and this man I am paying by the month and my
truck, that I am furnishing gas, oil and truck, that I am going
to charge you 10 per cent carrying charg·e or service fee or
whatever you want to call it as of September 1st and which
was agTeeable to Uncle John, yon see that, and by doing that he
actually saved money for if I ]iacl charged him full price for
that heavy duty work and tractor and even without a profit and
charged him for the work that my pickup truck and the man
did for each item, it would actually be more than this 10 per
cent and the 10 per cent is the only difference to partially pay
me back for the service tlmt I rendered him in this additional
work that I did for him. I said tractor would amount to a lot
during a year. My pickup truck was in there practically every
day during the working season and I said to him, I told him
I am doing this for gratis that you are paying· for it, now don't
mind asking him to do it because he is going to, he has g·ot to
as I instructed my man the same thing, if he ask you to do
something· do it because he is paying- for it.
Q. Mr. Smith, when you bargined to furnish the fertilizer,
did you buy it and pay cash for it yourself and charg·e it to
him?
A. Everything· that was charged to Uncle John was charged
exactly what I paid for it.
Q. Did you or did you not charge the fertilizer at the time
price or at the cash price?
A. Cash price, no time price.
Q. Were those factors or were they not a part of the bargain that you made with J o]mny Smith related to the service
charge of 10 per cent ?
·
A. That's ri~·ht. I told Uncle ,John imything I bougbt for
him would be charg;ed exactly w]1nt I paid for it and no more,
and 10 per cent will take. nctua11y partially take care of all
rights everything what I bought and paid cash for and
charged to him as.
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Q. In other words, that was a simple way of arriving at
something in return?
A. That's right.
Judge : Anything else 1
Harrell: That's all for the present you Honor. I reserve
the right to put him back on.
Mr. Tucker: Did vou maintain a foreman.
Mr. Harrell indica'"ted a deRire to further question the witness.
Mr. Tucker: Go right ahead.

(
I

I

[

Q. Mr. Harrell: !fr. Smith, did you or did you not render
an accounting- annually to ,Jolmnie Smi tl1?
A. Each and every year we had a settlement, I gave Uncle
John an itemized statement of his account and I not only
gave him an itemized statement, I took him down and went
through each item and I said i8 there any question now, if yo·u
don't understand, now is the time to ask. I took item by item
and read it over to him and added it up and sometimes of
course, he asked some question, something be didn't understand and I explained it and I said now take this home. After
I gave him this account and explained to him myself and went
over item by item each and ever:y year and what he g·ot, when
he got it and what it w·as, I said now take this home and let
you wife look at .it, Uncle ,Tolm couldn't rend, I say
page 32 ~ let your wife look at it or your daughtc1\ both of
them can read, I know his daughter can and I think
his wife can, take it to anybody else you ,vant to and let them
g·o over it and if thcl'e is anything: .you don't understand come
· back to me and I will try to explain it to you and vei·? often he
did. He came back last year, Rome item he didn't understand
and he came hack and I explained it to him and of course it
was all rig·ht, but each time each statement wns given him it
was explained to him by me with a request, not a request, it
w·as up to him to get anybody that he wanted to to g-o over it
with him and if there ,vas any question to come back to me and
I would try to straighten him out and very often he did come
back and sav that it was sometl1irn~: lie didn't understand.
Q. "\Vas there or was there not a final agTeement hetwecn
you and J olmny Smith as to the stariding of tlie account at
the end of each vearY
A. Each and ;Yery year, the bahmre was understood hv him
and by me and for what it was.
·
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Q. "\Vere or were not the credits or credits or all charges
shown on that account agreed to by Johnny Smith 1
A. That's right.
Q. That's all.

Examined By Mr. Tucker :
Q. Mr. Smith I have summarized some :figures here and I
want you to see whether or not I have put them down correctly
according to the testimony or records. In other words, I
have written here August 3, 1947, carrying charge on $1,285.28, $102.80.
A. Yeah, that's right. I have not got the orig'inal but I will
go by wlmt you have as evidence.
Q. September 1, 1940, carrying charge on $2,165.33, $216.53?
A. Let me verify that.
Q. 1949 carrying charg·e on $2,171.95, is 217.19, September 1,
1950, carrying charge $2,391.81, $239.18, September 1951 car-.
rying charg·e on $2,223.51, $222.35, balance after check as of
December 20, 1951 is $479.75. A rbeck January 21, 1952, $75.00,
one-half share peanuts $174.62, farm land rent $200.00, is that

~hlY

A. $220.00.

Q. $220.00?
A. Yeah, $220.00.
Q. House rent $15.001

A. That's right.
Q. Due Bloom Bros. $68.00?
A. That's right.
Q. TlJat is a summary of the other figures that was read
from the books 1
A. That's right.
Tucker: I prepared this ( referring to a summary marked
for identification 'X'), for the benefit of the jury. Benefit of
the other counsel and jury.
Q. And one other item of, and your books do not show, your
books show at the end of every year, Johnny Smith was indebted to you?
A. Each nnd every year, yes be was indebted to
page 33 ~ me to a certain extent.
Q. Now you were making reference to your
truck, I suppose you refer to your foreman and other sP.rvices
that you rendered at the place?
A. That's right.

.
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Q. Now you get one-half of the crop that is grown on the
place, one-half of the market crop. Do you noU
A. That's right.
Q. And the more efficiently your tenants work the more
produce that they make the greater is your profits, is that correct!
A. Yes, that's right. The more they make naturally more
I get.
Q. Now you have some tenants to whom you make no advances during the. course of a year, is that correct.
A. No, I don't think so, I have never had a tenant I don't
think that I haven't made advances to.
Q. But you do have tenants to whom you yourself know
·advances have been mueh less, to the advances you have made
to the plaintiff, is that correcU
A. The advances of the tenants run pretty close together
according to the size of crop that they are working. There
is very little difference on a percentage basis, it would be
practically the same thing·. A two horse man would be approximately one-half of what a four horse man, you can eheck
my books and you will see that they run pretty close or the
same thing per horse crop, there is very little difference. The
bigger the man crop is the more you have to do for him, the
more disking has to be done, the more dusting to be done, more
disking to be done and the more?, trucking to be done and more
everything to be donP. and on a percentage basis there is very
little difference, a one horse man will have one-half as mucb
to be done' as a two horse man, or one-fourth as much to be
done as a four horse man.
Q. But if a tenant work with you from the beg-inning of the
year up until August or September when you put on the carrying charges and if his advances were only ~;ay $500.00, then
his carrying· charges would be $50.00 would it not 1
A. Yes $50.00 on- $500.00.
Q. And that would be without regard to how much supervision the foreman had given this particular crop and without regard to how much he had ns~d your truck for his own
personal business, would it not!
A. As I say, the smaller the man the less I have to do for
him. A man owes me only $500.00 working a one l10rse crop,
I do about one-fourth as much for him as I would a man who
had a four horse crop.
Q. What a bout using this truck for hi~ own personal business and family affairs ?
.A. The most the truck is used for on the fa rm is taking
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supplies to him, seed,. feed, fertilizer and that thing and one
thing or another, and of course, so far as the doctor is concerned, he has the perfect right to ask for it to take him to
the doctor take the family to the doctor, all of them have that
privilege.
Q. There is no extra cost no matter how many times be
goes to the doctor f
A. No, its no extra cost.
Q. So their carrying charge is actually based upon how
much, it is calculated on how much you have put out of your
pocket on this particular tenant's activity.
A. The carrying charge is based on a total account as of
that date whatever that is.
.
Q. ·without regard as to what Rervices you may have performed or may not 1rnve performed for that particular tenant?
A. That's I say, that the bigger the farm the more the serv.ices and the more the carrying charges, the more
page 34 ~ the account.
Q. But you don't calculate it that way do you?
A. No, its 10 per cent of whatever it is.
Q. So you calculate it as 10 per cent on what he owes you
without regard to what services yon have performed for him?
A. That's true.
Q. .A. right.
A. We get back to-the smaller the farm the smaller the services we have rendered.
Q. In that way you observe it workR out?
A. That's the wav it works out. Its bound to.
Q. But that isn '( the way you calculate it?
A. The way we calculate is] 0 -per cent as of September 1st.
Q. On what you have based on?
A. On what figure he has got, that's right.
Q. Now, you testified just now that every year you renewed
this bargain, in what words did, or how did you renew iU
A. We renewed it the same way as tl1e year before, the previous year. Uncle ~T ohn would come to me or I go to him along
the end of the year and say something a.hout.
Q. In other wordR, the hargain practically renewed itself,
he just kept on working and you just kent on advancingY
A. No, there was somC?tl~ing s:nd about it each year. He
would come to me and sav hP mig-ht want to make some change
or might want to do tl1ii;:;," but l1e ended up rig·ht by the bargain
going~ right back to the original harq,-ain, tl1at 's the way it
finallv ended 11p between us. In 1951 he came to me once and
said his family was not satisfied and lie was going to move or
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wanted to move or something like that,. then decided he , rnnted
to stay, and after talking went back to the original bargain,
dating back to 1947.
Q. As a matter of fact when he did move in 1952 and carried
part of his corn over here to H,oanoke Rapids, you went over
there and explained that that was your corn, did you not¥
A. Yes, under Landlord's lien.
Q. You claimed it was your corn'?
A. Yeah.
Q. And you had his money held up for the sale of this corn?
A. That's right.
Q. And as a matter of fact he sold some of this corn to a
man here in Emporia or this county and you made a complaint that the corn was stolen or it was your corn and held,
caused his check to be held up. I believe his name was Massey, is that correct¥
A. He sold some corn to a man by the name of Massey, but
I never said anything about the corn being stolen in this
county.
Q. Oh, but you stopped payment of the, for a while you
did stop the payment of the money that he was to get in North
Carolina 1
. A. No, I didn't stop the payment, I went to see Massey and
Massey stopped the payment.
Q. Oh, that was for that sold in North Carolina 1
A. Happened in N ortb Carolina, I went to see
page 35 ~ this man over there and he said he bought the corn
and I told him Uncle tfolm owed me money and he
wen.t to Uncle John and stopped payment on check and went
back to see Uncle John.
Q. I see, but you didn't represent that as being· you corn 1
A. That's under my landlord's lien, bound to be corn grown
·. on my farm.
Q. At that time had you made the charge of $:220.00 for the
corn land rent T
· A. After he moved off, yeah.
Q. Which did you do first, make a cbarg-e for the rent or
did you represent to the purchasers that he did not have good
title to the corn f .
A. Now really I couldn't say, it all happened right alonp;
within the same day or 011e one day or the other.
Q. I
repeat the question, the f!Uestion was first?
A. I say I really can't answer which was done first, it was
a.11 right along there within the same day or I don't remem1

0
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her now, 'maybe one was done one day and one the next 01·
maybe the same day, I don't know.
Q. Of course, eventua1ly he got paid for his corn, eventually
·
he got paid for his corn 1
A. Now I really don't know.
Q. At least you released whatever lien you had against him?
All right, you don't know, that's all.
~Judge: Is that all, Mr. Smith f
A. I think that's all, sir.
Bv Mr. Harrell:
..Q. You have not received any money from any person to
whom any corn was sold?
A. No.

~

I

Judge: Is that alH
Tucker : That's all sir.
The plaintiff,
JOHNNY SMITH,
being dully sworn was examined as a witness on his own behalf.

By Attorney Tucker:
Q. What was the bargain between you and Mr.~ Smith, the
defendant, when you first went to farm with him with refer- ~
ence to the corn land. "'\Vhat did he say to you and what did /
"'\,' . ,
1
J
you say to him 1
A. When he asked me a.bout tl1e corn land, I asked him how:
I
about my corn land. He said Uncle J olm, I will give you all of
,
your corn land free and you pay for the fertilizer that goes
')
under the corn land and have all your corn, but the cotton
and peanuts, he furnished all the fertilizer for the cotton and
,
peanuts and I furnished my mules,. plows and labor.
Q. Is there?
--~ ·
Judge: Try to speak a little louder, the noise is very bad.

Q. Was ever anything s~icl about rent for corn land?
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A. No sir, it wasn't anything said about rent for corn land,
all was said about the corn land he said Uncle John, I give
you all of your corn land free and you pay for the fertilizer
that goes under it and I said all right sir, you have your corn
to do anything you want to with and that's what I did all the
time I was there until I got ready to leave. Then he told :Mr.
Massey that I had stole the corn, so Mr. Massey said I stole
the corn.
Harrell: I object to that statement, that's something somebody else said.
Judge: That's hearsay. Objection sustained.
Q. Did you buy any fertilizer that went under the market

crops, under the cotton, and peanuts f
A. No, sir, I didn't but no fertilizer.
Q. He furnished all the fertilizer for the crop~
which he had a share f
A. That's right. ·
Q. And you bought all the fertlizer that went under the
cornY
A. Yes, sir.
.
Q. And that's the way you worked every year t
A. Every year I was there.
Q. Witness with you.
page· 36

~

By Mr. Harrell: No questions.

(

By the Court: Stand Aside.
· By Mr. Tucker: That is the plaintiff's :case.

I

Note: At this point the de.fendant, Pender L Smith, moved
the Court to strike the evidence of the plaintiff on his claim of
usury, on the grounds that the plaintiff had not only failed to
prove usury but that on the contrary the plaintiff's own
evidence affirmatively proved that the ten percent was not
usurious interest; that it is incumbent upon the plaintiff to
prove that the charge of_ ten percent was for interest and that
it was usurious, not just by a preponderance of the evidence ·
but by a clear and satisfactory preponderance of the evidence,
which is more than the preponderance or greater weight of the
·
evidence.
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The Court then asked counsel for the defendant, Pender L:,·.
Smith what position dt:>fendant would be placed in in so far as
defendant's (Pender L. Smith's) cross-claim is concerned,.
· in the event the motion to strike was sustained.
, Counsel for defendant, Pender L .. Smith> took the position
that then the case would go on and leave the defendant, Pen.der L. Smith, to prove his cross claim and limit the plaintiff,
·Johnny Smith, to def end, if desired, against the cross-claim.
The motion to strike was overruled and the defendant, Pender L. Smith, by counse1, excepted to the ruling of the Court.
page 37 ~ The defendant,
.
PENDEU L . .SMITH,
examined as a witness on his own behalf :
By Mr. Harrell:
.
Q~ I hand you statement of account and ask you whether
or not it represents the amount, or is a statement of your
claim that J obnny Smith owe~ you?
·
A. $683.33., that's correct.
Q. That statement is?
A. That statement is according to my books, that's right.
Q. That statement is according to your books.and your
records?
A. That's right.
Q. That's all.
CROSS EXAMINATION.
By Mr. Tucker: ·
·
·
Q. This statem.ent from which you just test~fied starts with
the balance of $836.21, does it not 7
By the Court: Here's a statement that speaks for itself, he
asked does it start with a balance of a certain amount.
·
A. $636.21, that's correct.
By Mr. Tucker:
· Q. Six or eight!
.
A. I mean eight, excuse me.
Q. And that balance represents the balance of 1950 as you
testified to this morning?
A. That's right.
Q. In turn, in other words, this balance represents the continuing balance since you began farming operations with the
defendant in 1947?
A. I don't know what you call it-a continuing balance:.or
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not-but he has never paid out since 1947, and always a balance is carried over.
Q. And the balanc~ at the end of each year and with which
you have started next year's account Y
A. That's right.
·
Q. And I think you testified that you have not paid that'
$68.00 entered here as due Bloom Brothers?
A. That's rig·ht.
Q. And you testified that in this iten of $220.00, which. is
indicated due on corn less fertilizer., is the item for rent of
corn land which we discussed this morning when you testified
before?
page 38 ~ A. That's right, yes. It is. rent for corn land or
as I stated this morning it was corn estimated the
amount of corn made less the cosf of fertilizer and that was
my half amounted to that much. In other words, the same
things as we were half sharing corn.
.
Q.· But you just made an estimate of how much corn you
made? ·
A. That's rig·ht.
Q. 4"nd you made an estimate of how much fertilizer used
in i:naking that corn?
A. No, fertilizer was on the books and showed for itself.
.Q. But all this was done after the corn was made and after
it was made, after or about the time it was sold f
A. Yes, because he had bargained to stay and if he had
stayed the corn was to stay on the place to feed his mules.
· Q. So all this calculation with reference to· corn was done.
after he, after you knew that he had known that he had determined to leave f
A. Yeah, that's right .
Q. And were not for his purpose of leaving it would not
have been made at all Y
.
A. No, that was the understanding in the beginning, that
no corn wa~Jo be moved off th'e place, or· my half would not
be moved on the place when he leaves.
·
Q. That was your 1947 understanding?
A. That was a 1947 understanding but its continuation.
The longer be stays there and use the corn all of it or any of
it, I give him bis rent free., but when be got ready to leave of'
course, then it would revert back to half share basis because
we have to have corn to take care of the next man. That was
the.intent of the bargain to begin with, whenever Uncle John
leaves the farm corn
half share basis as we do on other

on
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crops, so that the corn would be here to take care of the next
tenant on the farm.
Q. The item of $15.00 which you have here is the rent of the
house for one month?
A. That's rig·ht.
Q. Was that pmsuant to a contract agreement to pay your
rent for one month t
A. Not an agreement but he was there one month, the month
of January of this year, after he had agreed to stay there and
work the farm, so I fig·ured the house was worth $15.00 a
month, in fact I got one or two of the houses rented out now
and I could have rented that house out for $15.00 a month beginning January 1st, had not he bee.n there. He had use of
(
·
the house.
Q. Do you remember what month of the year 1947 he came
to your place?
A. He came there I think the last part of December, the last
of December, 1946. I wouldn't be positive but it was the first
of January, or I believe it was around. Christmas, right after
Christmas, I wouldn't be positive about the date, being 5 years
ago.
Tucker: There is no further questions.
Judge: Is that all, stand aside.
Harrell: Defend ant rests.
Judge: That's defendant's case.
Tucker: No rebuttal.
Judge: No rebuttal. That concludes the evidence.
\
page 39 ~ Note: At the conclusion of all the evidence,
both for plaintiff and defendant, the defendant,
Pender L. Smith, by counsel, moved the Court to strike the r,····c;.···,.,.,·,1,.'..
evidence of the plaintiff on his claim, and submit to the jury ·
'h\
solely the counter-claim of the defendant against the plain- .'
'
tiff, on the g-rounds that the plaintiff had failed to prove his •
.·
case, but on the contrary it affirmatively appeared., from the
plaintiff's own evidence, that plaintiff was not entitled to re~
cover.
.
,
The Court overruled said motion and to which ruling the
defendant, Pender L. Smith, by counsel, excepted.
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