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the principal sum of $3,400.00, with interest as hereafter
set forth, and the costs of said motion; said sum being due
me by you for rent of a certain brick store house located
at 114 Main street, in the city of Clifton Forge, Virginia,
by virtue of the following facts:

page 131} ‘You leased said store building from me by

written lease or contract for a period of two
years from March 6, 1924, at a monthly rental of $200.00 a
month for the first year and a monthly rental of $225.00 per
month for the second and last year of said lease. Some time
prior to the expiration of: said lease, to-wit: Some time
during the fall of 1925, ‘—that is two years later—'we
verbally agreed that you might remain in the property after
the expiration of the lease on March 6, 1926, at a reduced
rental of $200.00 a month, and you continued after March 6,
1926, to occupy said store room under.the terms of the
original lease, except as to the modification and reduction of
the monthly rental, as verbally agreed upon in the fall of
1925, and continued after March 6, 1926, to pay rent to me
at the rate ‘of $200.00 per month.

‘In August, 1926, it was understood and agreed upon be-
tween us orally that you should continue to occupy said store
room as my tenant at the same monthly rental of $200.00 per
month until March 6, 1929. Thereafter you continued to oc-
cupy said store room and to pay rent thereon until March 5,
1927, at which time you notified me that you would not rent
said building for a definite period, but that you would con-
sider yourself a tenant from month to month and continue to
operate the store room as a monthly tenant. I thereupon
notified you that you were not a tenant from month to month

and that you could not occupy said property as a
page 132 } monthly tenant, but that I would expect and re-

quire you to carry out your agreement with me
and occupy the property as my tenant until March 6, 1929.
After being so notified you continued to occupy the premises
until October 5, 1927, paying the rent therefor until that time,
and on that date abandoned the premises and refused to pay
rent for the said premises thereafter. If the said verbal
agreement made Aucust, 1926, whereby vou agreed to lease
said premises until March 6, 1929, is a valid and legal agree-
ment, you are indebted to me in the sum of $3,400.00 * * *’
And so forth and so on.

“Two claims are advanced:

“¢1, It is said that under the agreement made in the fall
of 1925, Payne became a holdover tenant from yvear to vear



William J. Glasgow v. Seth Peatross 77

after the expiration of the first lease, which was to occur on
March 6, 1926, and was to pay an annual rental in monthly
installments of $200.00.

¢2. It is further said that if this be not true he is still
liable under the oral contract of August, 1926, whereby he
definitely agreed to continue as tenant until March 6, 1929,
and to pay rent at the rate last stated.

““Payne held the store until March 5, 1927. Taking up
the first assignment, it will be noted that rent for the second
year under the first lease was at the rate of $225.00 a month.
That was to become $200.00 after March 6, 1926. The motion
makes this statement:

‘Some time during the fall of 1925, we ver-

page 133 } bally agreed that you might remain in the prop-
erty after the expiration of the lease on March

6, 1926, at a reduced rental of $200.00 per month, and vou
continued after March 6, 1926, to occupy said store room
under the terms of the original lease, except as to the modifi-
cation and reduction of the monthly rental, as verballv
agreed upon in the fall of 1925, and continued after March
6, 1926 ,to pay rent to me at the rate of $200.00 per month.’ *’

Now they went on to set up the Statute of Frauds in here,
and this is what the court said: ‘‘In Virginia, by the statute
of conveyances, Code, section 5141, leases for more than five
vears must be by deed * * *’° And so forth. ‘‘If the situa-
tion is covered at all, it must fall under either the sixth or
seventh clause of our statute of frauds. That statute de-
clares that no action shall be brought—

(9, 10) ‘Sixth, Upon any contract for the sale of real

estate. or for the lease thereof for more than a year; or
Ex % %))

I think one of his cases was purely on the question of lease
and under the sixth clause rather than under the seventh.

¢ ¢‘Seventh, Upon any agreement that is not to be per-
formed within a year.’

“Clause 6 deals with agreement for a lease, and not with a
completed lease at all.”’

page 134+  The Court: What did they rule on the seventh
section?

Mr. Beazlev: ‘“If the statute applies at all,’’—that is what

the court said,—‘‘it must be by virtue of clause 7, and upon
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the theory that it is an agreement not to be performed with-
in a year. There is force in the suggestion that this section
does not relate to land—this upon the principle that where
there is a special statute dealing with a particular subject its
provisions are not overborne by a general statute whose
terms seem broad enough to cover it, and some of our States
so hold. 27 C. J., page 189, and cases cited. This proposi-
tion, however, is not sustained by the weight of authority.
Brown on Statute of Frauds (4th ed.), section 272; 17 Va.
Law Reg. 97; 13 Va. Law Rev. 426.

““Since contracts affecting land are covered by it and since
we are dealing with a lease, it may be well to ascertain in
limine just what a lease is. It is a common law estate.”’—

Then it goes on down here—‘‘This definition appears in 18
Am. & Eng. Enc. of Law (2d ed.), 597: It is ‘a contract for
the possession and profits of lands and tenements, on the
one side, and the recompense or rents on the other, or in other
words, a conveyance to a person for life, years, or at will, in
consideration of a rent or other recompense.’—

“In short, it is an estate for life, for years, or for some

lesser term.
page 135} “‘If this contract of conveyance, coupled with

the immediate delivery of possession, is an exe-
cuted one, then it is a contract to be performed within a
year, is not within the statute and our problem is at an end.
It cannot be contended that a parol sale of land accompanied
by possession is not a completed contract, and the fact that
full payment was not made in the beginning does not change
the situation. Of course, such a transaction might run
counter to other statutes, but we are not now concerned with
them. Certainly, the landlord in the instand case has done
all that she promised to do.”’

Mr. Glasgow did all that he promised to do, to pay the
$1.500.00.

The Court: Finish that case.

Mr. Beazley: ‘‘Complete performance on the part of one
of the narties suffices. ‘It is established in England and in
most of our States that an acreement does not fall within the
statute if that which one of the parties is to do is all to he
nerformed within a year;’ ‘“—one of the parties, both of
them—’’ ‘in other words, the agreement must contemplate
nonverformance by both parties within the year.’ >’

The Court: Regardless of whether this was a contract
that related primarily to building the room and bathroom or
a contract which related primarily to the board, you can put
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the emphasis on either way.
page 136 }  Mr. Beazley: That is correct.

The Court: It doesn’t fall within the statute,
it is your position, because Mr. Glasgow paid $1,500.00
and performed his part?

Mr. Beazley: Yes, sir.

The Court: Mr. Minor suggests that he was to have
moved up there and lived. Was that any obligation of his?
Does that change it at all?

Mr. Beazley: No, sir.

The Court: How about the obligation of Mr. Peatross
to repav bv permitting him to board there free, so to sneak?
It wouldn’t be free, but to board there at the rate of $100.00
a month.

Mr. Beazley: He couldn’t make him come. He could come
if he chose, but that was up to Mr. Glasgow if he elected to
do so, and he elected not to do it. But the fact that Mr.
(Glasgow was to come up there didn’t change the status as
far as Mr. Peatross and Mr. Glasgow were concerned.

The Court: Mr. Minor says that Mr. Peatross could not
bring suit, assuming $1.500.00 having been paid. Is that the
rcason he could not bring suit, because it hadn’t been per-
formed within a year and no definite time is set?

Mr. Beazley: I don’t think so, sir. Remember
page 137 } this, that there was not anvthine said about pav-

ing any of this back until after the $1,500.00 had
heen given to Mr. Peatross. He gave it to him and said,
‘‘Here, put it on the house,’’ and he sayd, ‘‘You can pay me
back by rent.”” That was after he gave it to him.

The Court: That was some weeks later?

Mr. Beazley: That was before he completed his house,
when he started working on the house.

The Court: But I mean, he talked about how it was to be
paid back. Was that simultaneously or some weeks later?

Mr. Beazlev: That I don’t recall. I couldn’t tell vou about
that. T do remember verv distinetlv that Mr. Peatross testi-
fied. and T think Mr. Glasecow did, too, that he gave me
$1.500.00 to put on his honse. That is what Mr. Glasgow
said—Mr. Peatross said. Mr. Glasgow said that he loaned
him $1,5000.0 to go on the house.

The Court: Then you say that the operative thing that
takes it out of the Statute of Frauds, when you slough off
everything else about the agreement, the thing that keeps
it from without the Statute of Frauds is that one of the
parties, Mr. Glasgow, has fully performed, and therefore
under the cases it is not under the Statute of Frauds? =

Mr. Beazley: That is right.
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The Court: Just like the rent here that the man paid.
He performed his end and paid the rent; and therefore, al-
though it had gone on ten years, he had continued
page 138 } to pay over the period of ten years. He per-
formed in the Smith case by putting him in pos-

session. :

Mr. Beazley: That is right, sir.

The same thing is true in Reed and McCormick v. Gold.
That is 102 Virginia at page 37. In this particular case
this is very analagous to this one, too. Here is a man who
bought stock and he was to pay for it over a period of years,
period of months, - which went over into about two years, and
the stock was delivered to him, and he stopped paying on it.
He brought it to suit and they set up the Statute of Frauds,
and here is what the court said about this:

““If a person verbally agrees to take stock in a joint stock
company to be paid for in instalments covering a period of
more than one year, and the company accepts him as a stock-
holder, and enters his name on the roll of its stockholders,
this is sufficient to bind him in his contract of subseription
Such action on the part of the company is all that is re-
quired to do * * *”

The Court: Is that because it is made a contract in writ-
ing, or is it under—is that considered an oral—

Mr. Beazley: This is a contract of more than a year under
the Statute of Frauds.

The Court: The case turns on that and not such a thing
as in writing? o

Mr. Beazley: Yes, sir. ‘““* * ®* or can do, to clothe the

party with the character of a stockholder, and
page 139 } that is all that is necessary to be done for that
purpose.’’

The Court: That would be because the stockholder never
signed it, and the statute, to make it a writing the person to
be charged, or his agent, has to sign it.

Mr., Beazley: I assume, sir, in either case it would be
the same thing if the company has performed all of its duties
it is supposed to perform by delivering the stock.

The Court: I am afraid that you don’t-understand me,
and I don’t fully understand you. I am sorry. Does that
case turn on whether there was a writing, or is it admitted
that it wasn’t a -writing, and the question is whether it
comes under the Statute of Frauds?

Mr. Beazley: Let me read you this: -
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““If a person verbally agrees to take stock in a joint stock
company, to be paid for in instalments covering a period of
more than one year, and the company accepts him as a stock-
holder, and enters his name on the roll of its stockholders
as a stockholder, this is sufficient to bind him on his contraect
of subseription.’’

He hasn’t signed any contract. It is a verbal agreement.
Now let’s read what are the facts in the case. ‘‘Gold was
appointed receiver in the chancery suit of ’’—

The Court: Before you do that, is there any pertinent part
of that case that refers to the Statute of Frauds? Any per-

tinent language? Or are we getting now into
page 140 } what the corporation statute set up as binding a
stockholder?

Mr. Beazley: Yes, sir. ‘‘Another error assigned is that
the alleged subseription to the stock of the Berryville Land
and Improvement Company was not in writing and signed
by Reed and McCormick or their agent and that this action
cannot be maintained to charge them upon a verbal promise
by virtue of the clause of Section 2840 of the Code, which
provides that ‘no action shall be brought upon any agree-
ment that is not to be performed within a year.’” ‘‘—That is
the Statute of Frauds. ‘

The Court: What does it say about that?

Mr. Beazley: ‘‘Unless some memorandum or note there-
of be in writing or signed by the party to be charged thereby
or his agent.”” ‘‘Plaintiff in error subscribed for 80 shares
of stock of the Berryville Land and Improvement Company.
10 per cent thereof to be paid within 15 days from the time
of subseription, and the residue at the call of the Board of
Directors, provided that no assessment should exceed 10
per cent of the par value, and that no two assesments should
be at shorter intervals than 60 days. It appears, therefore,
that the whole of the subseription could not be called within
one year, and the plaintiff in error insists that this is an
executory contract which by its terms could not be wholly
performed within a year’’—that is what he says here—‘‘and
is, therefore, within the operation of the Statute just quoted,

and that an action thereupon cannot be main-
page 141 } tained. Defendant in error insists, first, that the

contract was in writing, within the meaning of
the statute; and, secondly, that by the contract there was an
immediate sale of a certain number of shares of stock bv the
company to Reed & MecCormick, to be paid for by them
in instalments, some of which were payable within and the
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remainder beyond a year; that, while the certificates were
not in fact delivered within the year, they might have been
so delivered, but that the ownership of the stock passed at
once,”’—just like the ownership of this money passed from
Mr. Glasgow to Mr. Peatross—‘‘there being nothing in the
contract which restricted its performance on the part of the
company to any particular time; and that this is so, although
under section 1132 of the Code the company could not have
been compelled to deliver to the subscriber a certificate for
the shares so taken until the amount of the subseription
was fully paid. In other words, the contention of the com-
pany is that the contract upon its part was that Reed &
McCormick should be entitled to 80 shares of the capital stock
of the company, and that upon their subscription, whether
that subscription was verbal or written, they became share-
holders in the company to the extent of that subsecription,
clothed with all the rights, interests, and privileges of share-
holders, and subject to all the duties and liabilities of share-
holders.
4 “In Cook on Corporations (4th Ed.) Vol. 1,
page 142 } at section 13, it is said: ‘A certificate of stock is
not necessary to the complete ownership of the
stock, nor is payment of the subseription necessary there-
to’—accepting as authority the decision of the Court of Ap-
peals of New York in Wheeler v. Millar,”” and so forth.

“The title may pass, the right become vested, if such be
the intention and contract of the parties, although payment
is deferred, and the usual written evidence of title is absent.
Whatever may be said of a case where no fact is present at
the foundation of an inference that title has passed, except
the bare fact of a subscription, it is entirely reasonable but
where, in addition, the corporation has explicitly recognized
the alleged stockholders as such, and the latter has acted in
that capacity, such facts should be deemed sufficient to justify
a conclusion of ownership, and make the subseriber a stock-
holder. : -

“‘Speaking of the rule under consideration, Clark on Con-
tracts, page 112, says: ‘It is established in England and in
most of our States that an agreement does not fall within the
statute if that which one of the parties is to do is all to
be performed within a year; in other words, the agreement
must contemplate nonperformance by both parties within the

year.””’

That seems to be the universal law.
The Court: Mr. Minor has suggested to me that Mr.
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Peatross could not have sued on the contract,
page 143 } assuming that he thought it was a contract, be-

cause he would be barred by the statute. Under
this theory he could have sued, if he had alleged a.contract,
because he had completed it and it was—

Mr. Beazley: I think so.

The Court: How about the situation where a man lends
$1,500.00 to be paid at the rate of $100.00 a month and it is
verbal. Is that barred by the statute?

Mr. Beazley: I don’t think so, sir, because when you loan
me the $1,500.00, you have completed all of your transaction.
You do not have to do anything more. The rest of it is up to
me. You may have to sue me to get it back, and you may
never get it back from me, but you have performed your part
of the agreement the very moment that you pass the $1,-
500.00 over to me.

The Court: Does it make any difference whether the per-
son sought to be charged is performed or the person charg-
ing?

Mr. Beazley: I don’t think so, if your Honor please, there
is plenty of law in Virginia on that. You asked me. and
I am going to tell you that the Statute of Frauds applies to
hoth the defense and—here is a case of Knox Stove v. Ward,
180 Virginia 267. that 1 is right on that point.

The Court: What is that case?

Mr. Beazlev: This case here is where it was an oral con-
tract—That is master and servent. This man was emploved

: as a salesman for stove works. and he went on
page 144 } from time to time and finally—I will just read it
to you:

““In the instant case, an action bv plaintiff to recover dam-
ages for the wrongful discharge of plaintiff bv the defend-
ant in violation of a contract between the parties, plaintiff
contended that an oral contract was entered into between the
date of November 1, 1938, and January 6, 1939, for one vear’s
cerviee from Januarv 1, 1939, while defendant contended that
the employment of plaintiff was at the will of both employer
and emplovee. The onlv persons who know of the contract
with nlaintiff testified to its terms and conditions and no
denial was made of the authority of the executive officer,
alleced to have made the contract, to make such yearlv con-
tracts. The executive officer who emnloved plaintiff stated
that he did not employ him from month to month but for the
vear 1939 from Jammary 1st until the end of the vear and this
nneontradicted evidence was fullv corroborated by plaintiff.
The services of plaintiff had continued for many years and,
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in the language of the parties, the terms of the contract were
‘gone over again’ in January at which time the arrangement
theretofore made was discussed, agreed upon and confirmed
by both parties. The trial court entered judgment for
plaintiff.”’ .

They held: ‘‘That the defendant had not overcome the
burden of showing that there was error in the conclusion of
the trial court that the agreement in question was not within
the statute of frauds.”’ : :

: The Court: In other words, the defendant as-
page 145 } serted the Statute?

Mr. Beazley: Asserted it right here. You
didn’t have to go ‘any further, Mr. Minor.

The Court: You will have a chance to reply in rebuttal.

Mr. Beazley: I say, sir, irrespective of that, I did not try
to hide that case from you. I happened to run into that and
brought it along because I thought the sooner we got away
from that, the better we were.

The Court: In other words, then, to boil your position
down, regardless of whatever is said in this memorandum,
admitting that it is all correet and in line with the Virginia
law, as shown by that last case, you say that it is not ap-
plicable because the case itself does not fall within it$

Mr. Beazley: Yes, sir. I have not studied this. I don’t
know what the law is in this memorandum.

The Court: His memorandum is that primarily a Statute
of Frauds can be asserted as a defense.

Mr. Beazley: That is correct, sir, in Virginia.

The Court: But your position is that the Statute of
Frauds has no application whatsoever?

Mr. Beazley: No application in this particular case. As
I said, he certainly cannot come here and say there wasn’t
any contract in one breath and say that there was a contract
in another breath and that therefore the Statute of Frauds

should prevail.
page 146 } If Mr. Glasgow had said, ‘‘Yes, that was our

agreement, that I was going to move there, and
we had that contract, but you can’t do anything now because
the Statute of Frauds has got you, and you have got to give
me that $1,500.00 back.””” He said it wasn’t true. He says
they did not have any such contract. But in all of the cases
that you have here, and even in Virginia that I can find,
there was admitted contraect, either oral or written contract.

So it wasn’t a auestion of contradicting the man who is
alleging that the Statute of Frauds should apply, the man
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who by his own oath and word says no contract existed, and
he is bound by it.

The Court: No, he is alleging that—I do not follow you on
that, Mr. Beazley, because he is stating there was no con-
tract. This was their position and still is their position,
‘‘But nevertheless Mr. Beazley should not be allowed to re-
cover on the basis of a contract which he asserts, not us, but
he.”?

Mr. Beazley: But I say it does not apply. In the next
place, when he says we allege there was a contract, we allege
there was more than a contract of paying the money back,
because the agreement was that he was to fix the house up for
him. In addition to that, his daughter testified that Mr.
Glasgow told her that he had given, had given, her father

$1,500.00 to put on the house as a gift.
page 147} Now, it is certainly a foregone conclusion—I

know that T am rather stupid, it is true—but if
that instruction that I asked for hadn’t been given, I cer-
tainly would have asked, and the Court would have been com-
pelled to give to me, an instruction which said, an instruction
to the effect that 1f the jury believe that the $1,500.00 was
not a loan, then you must find for the defendant. Now I was
entitled to that instruction if vou took the other one away
from me, and I certainly would have asked for it.

The Court: What has concerned me are two things: One,

if there was error committed, wasn’t it more favorable to
the plaintiff in Instruction A? : : ’
- Mr. Beazley: It certainly was. I never saw an instruction
drawn that was more favorable to the plaintiff than that in-
struction. I want to say .this, that I bent over backwards
because I didn’t want any error in this thing, and I would
have rather lost it and fought it out in the Supreme Court
than to have had this case go up on an error.

The Court: The other thing that bothered me, but that is
not at issue, is whether the plaintiff under the instruction
wasn’t entitled to recover something. Mr. Minor has stated
very emphatically that that is not the issue before us.

Mr. Beazley: I didn’t understand that.

The Court: Whether the plaintiff was not entitled to re-

cover something in the case.
page 148} Mr. Beazley: You had an instruetion; the jury
had that before them, and it was a aquestion of
whether or not the question of fact was left to them rather
than a question of law.

The Court: However, I should not even interject that be-
cause the only issue before us is whether this Statute of
Frauds applies, and Mr. Minor has very fairly stated that
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the verdict of the jury on the instructions given is not in
error, it was the wrong instruction given.

Now, I would like to see that Greenbrier case.

Mr. Beazley: All right, sir.

Mr. Minor: Your Honor, would the Court indulge me
for about three minutes in reply to Mr. Beazley?

The Court: You will have an opportunity to rebut. If
you want to take a short recess to examine these cases, you
will have an opportunity for that.

Mr. Minor: Yes, sir.

(Recess).

The Court: Mr. Minor, Mr. Beazley has based his entire
argument on the fact that Mr. Glasgow had paid and, under
the decisions of Greenbrier Farms against Clarke and Smith
against Payne, this is not a case involving the Statute of
Frauds.

Mr. Minor: If Your Honor please, if I remember the
language of Mr. Beazley, he said Mr. Glasgow did all that he

could do within a year when he paid the $1,500.00.
page 149 ! Your Honor, if Mr, Glasgow had done all that he

was supposed to do within a year when he paid
the $1,500.00, how could he have breached the contract? I
just ask that—

The Court: That isn’t getting to the issue.

Mr. Minor: That was the point, that Mr. Glasgow had fully
performed his contract. Was that not only that Mr. Glasgow
was to pay $1,500.00, but he was supposed to come over there
and stay for fifteen months at $100.00 a month? If all it was
that he paid $1,500.00, what was the rest of the consideration
for the payment, $1,500.00%

The Court: Do you think that his going over there and
living without any further charge was an obligation on him
which he couldn’t waive?

Mr. Minor: I think that was a part of the original con-
tract. 1 don’t see how he could waive it as a part of the
orizinal agreement, according to Mr. Beazley

The Court: And that simply by saying it is a way he
could recover his $1,500.00¢%

Mr. Minor: Your Honor here is the thino, Mr. Beazley a
little while ago—in answer to that I would like to answer in
this way. The motion to set aside the verdict is in the nature
of a demurrer to the evidence and because the jurv found as

it did we come before this Court and have to take
page 150 } the situation as it developed. We deny that there
was an agreement, but if there was, it was an
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agreement Mr. Beazley can’t raise any higher than the
agreement that he had, and the agreement was that Mr.
Peatross would put the room and bath on, and room and
board would be furnished Mr. Glasgow for fifteen months
at $100.00 a month. That was Mr. Peatross’s side of the:
bargain. Mr. Glasgow was to put $1,500.00 up and come
over there and live for fifteen months. Mr. Glasgow denies
that there is a contract. Mr. Beazley, in behalf of his client,
Mr. Peatross, says that Mr. Glasgow is bound by this con-
tract. We say that the contract is within the Statute of
Frauds in that it is not fully performed or performable by
either side within one year, and the Greenbrier case is cer-
tainly not on point.

In the first place, in the Greenbrier case you have no men-
tion of any specific time. In the case before us we have
got, staring up right in the face, a fifteen months period
which is three months beyond a year any way vou look at it.
That is clearly within the Statute of Frauds. The Greenbrier
case didn’t mention anything like that. There wasn’t any
lenght of time. The agreement could have been completed
within a vear, but the Glasgow arrangement couldn’t have
been finished and couldn’t have been performed within a
vear from its inception. Now you have to go back to its in-

ception.
page 151 }  The contract, according to the vast weicht of
authority, must have been performable within a
year at its inception. Now that is what the law savs. It
didn’t say later or after part of it has been performed that
the contract takes over. The contract speaks as of the date
it was made.

Now the breach didn’t take place when the agreement was
made. Certainly Mr. Beazlev didn’t allege that. If he al-
leged the breach, he said it didn’t take place until in the fall,
in September when Mr. Glaseow told him he wasn’t coming
over there. The contract, when it was made, was not per-
formable within a year, and it certainly didn’t fit the Green-
brier case; that is. bv theory anyway.

As far as that is concerned in every one of these cases,
Your Honor, there is not an executorv contract. In every one
of these cases there has been a full execution by one party.

Tn that 153 Va. case, which is the Smith v. Payne case,
I helieve, tried around 1929, and which the Greenbrier case
relied on, there was a lease from vear to vear and the party
had moved in, and the court said that was an executed agree-
ment, wasn’t executorv. )

In 102 Va.. this stock case, that was a case where the stock
had been delivered, the contract was completed on the de-
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livery of stock. But in this case, the contract hadn’t been
completed on either side, either by Mr. Peatross
page 152 } or by Mr. Glasgow.

As far as this 180 Va. case, the last one, I will
be frank with you, I don’t see what bearing it has on the
sitnation at all. I raised the question in my brief whether
a contract could be set up as a defense which was within the
Statute of Frauds. I didn’t raise the question of whether the
Statute of Frauds could be raised as a defense in Virginia.
This case didn’t even mention it. It is worthy to note that
it didn’t mention the Statute of Frauds in the syllabus, and
it certainly didn’t have anything to do with the finding of the
court in that case. I would like,—if the Court found any-
thing in there which affects this case,—I would like to be
told because I certainly intended to inform this Court cor-
rect when I said that I found no case in Virginia in which
the Statute of F'rauds had been raised in regard to a contract
used as a defense to transaction, and I still stick to my
position. This case certainly didn’t change my position on
that. .

Your Honor, each of these agreements Mr. Beazley has
raised is one where there is a completed agreement. In the
case before us I earnestly submit that taking Mr. Beazley’s
theory on it, it certainly has not been completed on Mr.
Glasgow’s side and the agreement, it must, as I said, must
be performable within a year from its inception. The cases
state this time and time again.

When we go back to the inception of this agreement, when

it was made, was it fully performable within a
page 153 } year, the entire agreement? We know that the

agreement was, under the best theory of Mr.
Peatross’ case, that, one, he would put on a room and hath,
and two, he would furnish Mr. Glasgow room and board for
fifteen months for $100.00 a month, and under his theory Mr.
Glasgow accepted his proposition and refused to comply with
it by moving in. He says so in his instruction and ‘‘the plain-
tiff refused to move into the defendant’s home; then the
Court tells you that the plaintiff breached his contract.’’

If he breached his contract by refusing to move in, then he
didn’t fully perform his contract. If he fully performed on
his side, how could he have breached his contract? That is
what I can’t get around. - «

Mr. Beazley said emphatically that Mr. Glasgow fully per-
formed his contract, the original agreement. If he had, then
why, when he refused to move in, did he breach his agree-
ment, if that was a part of it? I don’t know how you can get
around that, to be truthful, and I submit that sincerely.
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I have nothing further to say.
. The Court: Do you have Burks’ Pleading and Practice
ere?
Mr. Minor: Yes, sir.
The Court: Mr. Beazley, I would like to have the Green-
briar case and Smith v. Payne, and your stock
page 154 } case.

OPINION FROM THE BENCH.

The Court: Gentlemen, the Court wishes to thank both
counsel for the excellent argument that they have presented
and the authorities which they have furnished the Court. You
have made the task of the Court considerably simpler in
reaching a decision in this case by bringing to its attention
all the pertinent points and authorities.

The issue is very narrow, as set forth in the motion and as
set forth in the statements of counsel for the plaintiff: The
issue is simply whether instruction No. A should have been
given because of the contention that the agreement or con-
tract by which Mr. Peatross testified was voided under the
statute of frauds, it being conceded in argument on behalf of
counse] for the plaintiff that the jury could find the verdict
that it did under the instructions which were given to it; but
simply on the proposition of the statute of frauds instruc-
tion A should not have been given. On the other hand, it is
conceded in argument by the attorney for the defendant that
in a proper case a contract, which is null and void by reason
of the statutes of frauds, cannot be relied upon as a defense.
The plaintiff contended that he lent the defendant $1500. His
motion for judgment was based on loan and loan only. The
defendant contended that it was no loan, that a contract had
been entered into between the parties whereby the plaintiff

paid the defendant $1,500, the defendant was to
page 155 } add a room and bath, plamtlff could move in and

live with him and would get his board, or, as he
expressed it, would be ‘‘boarded’’ at the rate of $100 a month
until the $1500 had been repaid in that manner.

The evidence further shows that the $1500 was paid. The
defendant Peatross promptly constructed a room and bath,
but the plaintiff did not move in and brought this suit for the
recovery of what the plamtlff insisted was a loan.

There is a conflict in the evidence which is peculiarly for
the jury.

We now come to the matter of law set forth in the motion
to set aside the verdict. The defendant testified to the agree-
ment without objection and without counsel noting any ex-
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ception whatsoever to his testimony. When instructions were
presented to the Court, the defendant objected to instruction
A as tendered by the defendant. He objected on the ground
that the statute of frauds precluded the granting of such an
instruction. Later, the instruction was amended, conse-
quently, the plaintiff suggesting to some extent the amend-
ments. The upshot of it was that counsel for the plaintiff
withdrew his objection to instruction A and at the conclusion
of the conference concerning instructions both counsel spe-
cifically stated that there were no exceptions to any of the
instructions. There was no motion to strike the
page 156 } defendant’s evidence and the case went to the
jury, which found for the defendant.

The evidence showed that Mr. Glasgow had paid the $1500
to Mr. Peatross, and the payment of the $1500 was not denied.
It is the opinion of the Court that Mr. Glasgow did all that
was required of him, assuming that the transaction was not
a loan but a contract. He was under no obligation to move in
and live with Mr, Peatross, although Mr. Peatross had stated
in the course of his testimony that the room was available
and Mr. Glasgow could move in at any time that he saw fit
to do so. In view of the fact that the contract was performed
on one side, if a contract there was, the Court, under the
authority of Greenbrier Farms v. Clarke, 193 Va., 891, 895,
(1952) holds that the contract was not within the statute of
frauds. In that case, the Court said, at page 895:

“‘The plea of the statute of frauds alleged that the contract
sued on was not to be performed within a year and hence
was not enforcible because not in writing. Code 1950, Title
11, Section 2, Subsection 7. The plea was not applicable to
the cause of action alleged nor to the case made by the evi-
dence and no reversable error was committed in overruling it.
Plaintiff performed her part of the alleged agreement when
she furnished the clippings. The agreement was not one that
she could not perform within a year. An agreement does

not fall within the statute if that which one of
page 157 } the parties is to do is all to be performed within

a year. In other words, the agreement contem-
plates non-performance by both parties within a year. De-
fendant’s payments do not change the situation. Smith v.
Pagne, 1563 Va, 746, 758. 151 SE 295 and 299.”’

To the same effect is Smith v. Payne supra and Reed and
McCormick v. Gold, 102 Va. 37 (1903) where the Court
pointed out while there is a diversity of opinion on the rule
above mentioned that the Virginia Court has followed the
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rule to the effect as quoted in Clark on Contracts at page 49
of the Virginia Report:

“It is established in England and in most of our states
that an agreement does not fall within the statute if that
which one of the parties is to do is all to be performed within
a year. In other words, the agreement must contemplate
nonperformance by both parties within a year.”’

As a matter of fact, the Court is of the opinion that instrue-
tion A and instruction 4 given for the plaintiff were more
favorable to the plaintiff’s case than the pleadings justified
inasmuch as the plaintiff brought his suit on the theory of a
loan only and yet was allowed a possibility of recovery under
a type of indebitatus assumpsit or money had and received, a

count which had never been pleaded. The Court

page 158 } has had some concern as to whether the jury fol-
lowed the mstruction No. A. Ho S

been_put at rest by the statement that there is_no motion or
error_assigned in that the jury brought back a verdict con-
trary to the insirueti and_it is not necessary for that rea-
son to pass upon that i 1ssue

The Court is therefore of the op1n1on that the motion to
set aside the verdict should be denied, and it is so ordered.

Mr. Minor: May the record show that the plaintiff ex-
cepts to the ruling on the motion to set aside the verdict for
the reasons stated in the argument herein.

The Court: Very well. This memorandum I will mark
filed and put in the papers.

Mr. Minor: Yes, sir.

A Copy—Teste:
H. G. TURNER, Clerk.
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