IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5597

VIRGINIA:
In the Supren1e C{)urt of Appeals held a.t the Supreme
Court of Appeals Building in the City of Richmond on
'Vednesday the 28th da.y of November, 1962.

ANTfiONY \V. GIANNONE,

Plaintiff in Error,

against
~fOZELLE

JUNE JOI:INSON, AD~IINISTRATRIX OF
THE ESTATE OF .JOHN D. L. JOHNSON, DECEASED,
Defendant in Er:ror~

From the Circuit Court of Arling1ton County
\Villiam D. 1\:fedley, Judge

Upon ·the petition of Anthony \V. Giannone a writ of error
and supersedeas is awa:rded 'him to a. judgment rendered by
the Circuit Court of Arlington County on the 29th day of
May, 1962, in a certain motion for judgment then th~rein
depending wherein 1\Iozelle June Johnson, Administratrix .of
the estate of .John D. L .•Johnson, deceased, was plaintiff and
the petitioner was defendant; upon the petitioner, or some
one for him, entering into. bond with sufficient security before the clerk of the sa.id circuH court in· the penalty of nineteen thousand, five hundred dollars, with condition as the
la'v directs.
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INSTRU·CTION B.
The Court instructf;l the jury that even though you may
believe from the evidence that the Defendant 'vas guilty of
negligence whi~h was a proximate cause of the collision,
nevertheless, if you further believe from the evidence· thrut
John D. L. Johnson was himse,lf guilty of any negligence
which proximately caused or contributed to cause the collision,
then your ve:rdict must be for the Defendant. The law does
not underrtake to apportion or balance the negligence of the
parties where both are aJt fault in order t'O ascertain which
one is most at fault. The Plaintiff is barred from recovery
if her husband, John D. L. Johnson, was guilty of any negligence 'vha.tever which caused o·r contributed to the c.ollision.
Granted 3/16/62.

E. N. H., Judge.
page

51~

INSTRUCTION C.

The Court instructs th:e jury that the negligence of Jolin
D. L. Johnson, if any, is charge-able by law to h1s administratrix, Mozelle June Johnson, who is the Plaintiff in this
case. In other words, the Plaintiff ca.n only recover f.rom the
D·efendant in this case if J:ohn D. L. Johnson, himself, could
have done so had he not been killed in the aJCcident.
Granted 3/16/62.
E .. N. H., Judge.
pag·e 52

~

INSTRUCTION NO. D.

The Court instructs the jury that the Plaintiff's decedent,
John D. L. J·ohnson, was under the duty in the ope·ration of
hi.s motor vehicle to keep his vehicle under proper oollltrol, to
keep a proper lookout for other vehicles on or near the highWaJY, and to drive at a. speed 'vhich 'vas reasonable and
pn1de.nt for the circumstances then and there existing. If you
believe f:r:om the evidence that he failed in the performance
of any of these duties. then he was negligent, and if you feel
further that such negligence on his part, if any, either prox-
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imately caused or proxin1ately contributed to :the aooident,
then your verdict should be for the Defendant.
3jl6j62.

E. N.H., Judge .
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page 70 ~

ORDER.
This 2Tth day of ~fa:rcb, c.a.me the parties by counsel for
arguntent upon the plaintiff's motion for a new trial; and
It appearing to the ,Court from a review of the testimony
of the witnesses, frmn exmuination of the releyant authorities,
rront the pleadings and papers filed in support the.reof, and
from arguilncnt of counsel, t·hat the Court erred in submitting
the question of contributory neglig·ence to the jury and accordingly erred in granting; defendant's Inst.ruetions B, C
and D:
It is. ADJUDGED AND OR.DERED that the verdict of the
jury be, and it hereby is, set aside, to which ruling of the
Court counsel for the defendant noted his objection and exeeption; a.nd it is fuliller
ADJUDGED A~'D OR.DERED that the plajntiff be, and slw
hereby is awarded a new trial, to w·hich ruling of the Court
counsC'l for the defendant notC'd l1is objection and exception.
EMERY N.
l~ntercd

HOS~fER.,

Judge.

this 29t11 day of l'Iarch, 1962.

•

•

•

•

•

•

•

•

•

•

pHge 78 ~

TIIIS DAY c.a.nw Anthony \Y. Giannone, by counsel and
n1o:re~ the Court .to set aside its previous Order grantin'g the
plaintiff a ne'v tria.!; and
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IT APPEARING TO TI-IE COURT from the relC'vant authorities, including the case of Allen v. Brooks, decided ~farch
5, 1962, counsel for the defendant desiring not to be heard
orally, that the 1notion should be denied, it is
ADJUDGED and ORDERED that ·the defendant's 1notion
be, and it hereby is, denied.

EMERY N. HOS.MER, ,Judge.
Entered this 20th day of April, 1962.
Seen and objected:

BOOTHE, DUDLEY, KOONTZ&
BOOTHE, p. d.
By E. WALLER DUDLEY
Seen:

TOLBERT, LE,VIS AND
FITZGERALD, p. q.
By OREN R.. LEWIS, JR.

•
page 90 ~
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INSTR.UCTION B.

The Court instructs the jury that even though you may believe from the evidence that the defendant was guilty of negligence whieh was the proximate c.ause of the collision, neverthele.ss, if you further belie.ve from the evidence that John
D. L. ,Johnson 'vas hin1self guilty of negligence 'vhich p'rorima:tely caused or contributed to cause the collision, .then your
verdict must be for the defendant. The law does not apportion or balance the negligence of the parties 'vhere both
are at fault in order .to ascertain which one is most at fauJt.
The plaintiff is barred fr.om recovery if her husband, John
D. L. J obnson, 'vas guilty of any negligence whatever wl1ich
ca.used or contributed to tl1e collision.
Refused-Except hy deft.
pag·e 91 }

W. D. }.f.

INSTRUCTION C.

The Court instructs tl1e jury tha.t ·the negligenc.e of ,John
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D. L. Johnson, if any, is chargeable to his Administratrix,
Mozelle June Johnson, who is the pla.intiff in this ease. In
other words, the plaintiff can only recover from the defendant
in ,this case if John D. L. Johnson, himself, could have done
so had he not been ki.Lled in the accident.
Refu'sed-Exeept by deft.

W. D. M.

page 106
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PURSUANT to adjournment the 25th day of l\Iay 1962
came the respective parties and their Attorneys.
WiiEREUPON the Jury wa.s polled and placed in the jury
box.
TH·ERE,UPON the Plaintiff, through counsel, proceeded
with the introduction of her evidence during which time the
Defendant, through cormsel, moved the Court to declare a
mistri·al on the grounds that the Attorney for the Plaintiff,
after representing to the Court that he would introduce a
statement diTe<rted to the Defendant, Anthony W. ·Giannone
and calling for a reply, did not introduce any such statement,
and furthe·r that the statement was hearsay and of ·an inflamatory nature; which said motion the Court .denied and
to which .said ruling of the Court the Defendant, through
counse·l, excepted.
WHEREUPON the Plaintiff, through counsel, proceeded
'vith the introduction of he·r evidence and at !the conclusion
thereof the Defendant, through counsel, proceeded with the
introduction of his evidence until the Court ·adjourned for
the luncheon recess and the J urv was excused a.f.ter the melnbers thereof were similarly adrfionished as they were on the
preceding day of this trial.
THEREUPON after the luncheon recess the Jurv retrrrned
to the jury box and the Defendant, through counsel, again
proceeded wi:th the irutroduction of his evidence and a.t the
conclusion theTeof the Oourt directed the Jury to retire to its
room.
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'VHEREUPON the matter of instructions was argued by
counsel.
THEREUPON the Jury returned to ·the J Uil'Y box and was
instructed by the ·Court and afte·r hearing closing arguments of counsel for the Plaintiff and counsel for the Defe.ndant, the JuTy retired to its room to consider its verdict and
after a time returned into Court and presented the following
verdict, to-wit:
""\Ve the jury find for the plaintiff,
.Johnson in the amount of $17,000.00.

~{rs.

l\Iozelle June

(Signed) HO"\V ARD .J. SCHELLgNBERG
Foreman.''
''THEREUPON the Jury wa.s discharged.
TI-IEREAFTER, c.ounsel for the Defendant did move the
Court to set aside the verdict of the jury and g-rant Defendaut a ne'v trial on the following grounds:
1. That ~the Court erred in permitting· counsel for plaintiff
to inquire of the ",j•tness Bouchard reg·al!'ding a statement allegedly made by witness NorfoJk in the presence of the Defendant.
2. Tha:t the CouTt erred in .not ordering a n1istrial a.fter the
foregoing onestion had been answered.
page 107 ~ 3. That the Court etrred in refusing to grant.
the Defendant a.ny instructions on oontributory
negligence and erred in refusing Instructions B and C.
AND THE :COURT THEREAFTER. heard a1rgument on
the said motion and did deny the same, to whiel1 rulings of
the Court the Defendant, by counsel, duly noted a.nd preser,red his except.ion.
IT IS THEREFORE TI-IE .JUDGI\fENT OF THE
COURT, pu·rsuant to the v~rdict of the Jury as ascertained
that the Plaintiff, 1\fozelle June Johnson recover of and from
the Defendant, . .1\nthony
.
W. G~annone, the sun1 of $17,000.00
nnd her costs in this be11alf expended.
Entered this 29th day of 1\'Iay, 1962.
"\\7JLLIAl\f D. 1\fEDLEY, Judge.
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Filed Jul. 11, 1962.

H. BRUCE GREEN, Clerk
Circuit Court, Arlington,
County, Va.
By V. GREEN, Deputy Olerk.
NOTICE OF APPEAL AND

ASSIGN~IENTS

OF ERROR.

To the Clerk of the Circuit Court of Arlington 1County,
ginia:

V~r

Counsel far Anthony )V. Giannone, Defendant. in the above
styled ease pending in the Circuit Court of Arlington ·County,
Virginia, her~by gives notice of appeal from the orders entered in this case on the 29th da.y of March, 1962, the 4th day
of April, 1962, and :the 29th day of May, 1962, and sets forth
the following assignments of error:
1. The Court erred in setting aside the verdict rendered
by the jury at the conclusion of the first trial in Ma.reh, 1962.
2. The Couf't er:red in overruling and denying the Defendant "s ~foHon to Set Aside Order Granting Plaintiff New
Trial.
3. The Court erred during· the second trial of this case in
May, 1962, in permitting counse~ for Plaintiff to inquire of
the witness Bouchard regarding a statement alpag·e 113 ~ legedl'Y m:a.de hy witness Norfolk in the presence
of the Defendant.
4. The Court erred durin~ the second rtrial in not ordering
a mistrial after the foregoing question had been answered.
5. The Court erred during the second trial in refusing to
grant the Defendant a.ny instructions on contributory negligence and erred in refusing to grant Defendant's instructions
Band 0.

E. WALLER DUDLEY,
Attorney for Anthony W.
Giannone, Defendant.

•
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Lieu.tenant Charles E. Norfolk.
Arlington, ·virginia
Thursday, 1\fa.rch 15, 1962.
The above-entitled c.ause came on to be heard before The
Honorable Emery N. Hosn1e·r, Judge of the Circuit Oourt of
Arlington County, ·virginia, and a jury, commencing at
10:00 o'clock a.m.
Present: Oren R. Lewis, Jr., Esq., and Russell 0. Pe1ttibone, Esq., on behalf of Plaintiff; E. 'VaUer Dudley, Esq., on
behalf of Defendant.

•
1st Trial
page 2 ~

•

•

*

•

Thereupon

LIEUTENANT CHARLES E. NORFOLK,
was called as a witness by counsel for Plaintiff and, having
been first duly sworn, ·was examined a.nd testified as follows :
DIRECT E·XAl\fiNATION.
By 1\fr. Lewis:
Q. 'Vould you state your name and .rank a.nd occupation,
si·r'
A. I am Lieutenant Norfolk, County Police, Fairfax.
Q. Lieutenant, did you have ·occasion to be a.t the scene of
an automobile accident after it oc-curred on the 20th of March,
1961?
A. I did.
Q. At that time, "rere certain photogra.phs taken?
A. Yes, siT.
·
Q. Lieutenant, I show you a series of pictures and ask
you whether those are the pic:tures that were ~taken by the
Fairfax County police at the time immediately follo,ving the
accident. ·
A. These are the pictures taken at the scene, yes.
Mr. Lewis: I w-ould like to have these introduced if it.
please the Court., in series, as the Plaintiff's exl1ibits.
The Court : The -photographs will be admitted in evidence
Tnarked Plaintiff's Exhibits Nos. 1 through 12.
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Lieu.tena.tt-f Charles E. Norfolk.

(Said ·photographs 've·re received in evidence and marked
"Plaintiff's Exhibits Nos. 1 through 12,'' respectively.)·
1st Trial
Q. Lieutenant, did you have an opportunity to
page 3 ~ nwasure the intersection " ..here this accident oceur'red 1
·
A. I did.
Q. I wonder if you """onld give n1e the dhnensions of the
intersection 1
A. The width of th.e eastbound lane of Route 50Q. Tha.t is thi's here?
A. Arlington Boulevard, yes, sir~ The distance between
t.he curb line or the edge of the highway on :the south side to
the edge of the grass plot, kno"rn as the traveling portion of
the eastbound laneQ. This .pa.rt he·re?
A. Yes, sir-measured 19 feet ten inches by ta.pe.
Q. And the westbound lane?
A. The westbound lane varied two ine.hes. At :the point
where I took tuy measurements it measured 19 feet eight
inches.
Q. Tha.t is across from here?
...\. Ac.ross fron1 "rhere I ha.d taken the other one, almost
exactly where you have then1, almost to scale.
Q. Tha:t is 19 feet eigl1t inches, did you s-ay'
A.· Yes, sir.
Q. flow w:d(\ are the individual lanes, l1a.lf of 19 feet!
. .-\.. Presumably, yes. I did not measure from the center
of it because there was no mark right where I
1st Trial 'vas.
png·e 4 ~
Q. How wide is the n1edian strip?
A. The median strip at the centerQ. Is that tl1e center of the intersection or the center of the
n1edian strip?
A. No. It. Wias t.he center of the n1edian strip, the llardsurface portion.
Q. F.rom here to here?
A. Yes. That measured 19 feet ten inches, also. It va:ried
a~t the ends. Tha:t is an imaginary line there. There is no
definite way-the .only WllY we couid come to that c.onnection,
what t.hat measurement w·a.s, was to stand ba.ck ancl put an
imagin~ry line o!l the other portion of the highway.
Q. D1d you bebeve tl1at to be accurate?
A. Yes, sh.
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Q. How long, incidentally, was the poliee cruiser driven
by Officer Giannone Y
A. Ho'v long T
Q. Yes.
A. The cruiser measured; 'vith a tape, 17 feet three inches.
That w-as at the widest point, center front, center rear.
Q. Front to the baekY
A.. Y eis, si:r.
Q. Did y.ou measure ~the 'vidt.h of this from here to here?
li.. Yes, sir.
lst Trial Q. What did you find that to beY
page 5 } A. Again, i:t is imaginar~. As you know, it is
kind of a dip there and the dirt runs to each side of
it. The nearest measurement 've eould give with a.n imaginary
line of hard surface into the grass po·rtion was 53 feet 11
inches.
Q. What is this distance fr01n ltere to here, if you have
it! That is Rogers Drive.
A. Rogers Drive from. curb line to curb line 'vas 33 feet
four inches. There is a. curb line on Rog·ers Drive. The·re is
a. service road goes in between there, Mr. Le,vis.
Q. There is a In(\dian gtrip lwrC' nnd that is ano,ther servic.e
road!
A. Tha.t n1edian strip there that I just gave you is the
nteasurement for Roge1·s Drive. Tlw 1nC'dia.n strip between tbe
grass plot betwetln Arlington Boulevard and the service
street measured 28 feet five incbC's.
Q. This strip here back is 28 feet five incl1es!
A. Yes, sir, if tha.t is the strip between Arlington Boulevard and the service street measured 28 feet five inches.
Q. Tha:t really wouldn't show· on this berausc each one
of these blocks, the scale is, as to the a.rehitC'ctural scale, of
one-qua:r.ter inch equals a foot, so aetually tl1e serYice driYe
would not show on t.he dia.gran1 tha;t I made'.
A. Yes, ·sir, but the distance that you have there, 33 feet
four inches should be chang·ed to 28 feet five inches.
1st Trial Q. I am sorry, I don't follo'v you. The opening
page 6 ~ here is 28 feet five inches Y
A. Yes, sir.
Q. I beg your purdon; 28 feet five ind1C's, is that eorreet?
A. Yes, sir.
Q. And the g~rass strip from here back to the serYice driYe
is what?
.N.. F•rom ·the grass -plot to the grass plot to the service
drive mea~sured 39 feet five inehes.

Anthony \V. Giannone

Y. ~Iozelle

Juno ,Johnson
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Q. Back here to the service drive that runs along parallel
to the hig·hwa.y, is that true f
A. That is true.
Q. "\Ve have the highway here and the service drive that
runs along· parallel to the hig-hway, is th3Jt correct?
A. That is correct.
Q. A~re there ·any other dinwnsions that you took?
A. I do not believe it would be re1a.tive to this. I took the
width of tl1e service road. In O'ther '\vords, I started back on
Rogers Drive and took my measuren1.ents all the way through.
Q. '''ben you .came to the scene, did you :find a padd~wagon
01· pa:trol wagon stopped in the 1n.ediaJ1 strip, sir f
A. I did.
1st Trial Q. Wbicb direction w·as it facing, sir?
page 7 ~
A. It was headed in a no.rthe·rly direction, but not
parallel or in squn.re fTont-1·ear to the hig-hway. In
other ·words, it was on a sort of au angle.
Q. Spea.king of the paddy-"ragon, .now?
A. Yes, siT.
Q. If this is the paddy-'\vagon, it would be facing Rogers
Drive this '\va.y, is tha.t. correct?
A.. It wonld he facing R.ogers Drive, but not a;t the
~qunl'e point like yon have it.
Q. Ho,,r should it be?
A. V\That degree I do not know exactly. It was n1orc or
lessQ. It was more Ol' lr~s rlC'rpendicnlnr to Route 50, waR it
not 1
A. No, sir.
Q. It was not?
. A.. No, sir.
Q. 'Vhat was it, then?
A. It was on a sort of an nn~de. The wagon l1ad been proceeding· through, I found out, had been proceeding eas·t on
Arlington Boulevard, l1ad 1nade a. left turn to head no·rth
into Rogers Drive and, therefore, it had not con1e to a square
like you have there. It was sitting o.n a slight. a.ngle.
Q. 11: wa.s 1sitting on a sligl1t. angle in this direction?
A. That is it.
1st Trial
Q. So the ligl1ts would be shining this way,
page 8 ~ rig·ht Y
A . .A nn1·oximatelv, yes.
Q. Was any of it sticking out into the travel portion of
Route 50?
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Lieu.tenant Cha.-rles E. Norfollc.
A. No, sir. The pictures 'vill reveal :that as near as we
could come to it, tha.t the front. bumper, the edge of the
front bumpe.r of that 'vagon was just about on the edge of the
ha.rd surface, tva.vel poi-ti{)n, of Route 50.
Q. Would this be a.bout ·right? I an1 not trying to suggest
anything to you, Lieutenant; you were there.
A. To what degree I do not kno,v, but it was ·sitting on a
slight angle.
Q. You ma~ refer to the pictures if that will be any help.
A. I did not measure from front end to eaeh side of the
curb line.
Q. I understand that.
A. It was on ·a slight angle.
Q. We will appreciate any help you can give us on this
point.. That photograph there might be of ~orne help.
I am showing the witness Photograph No. 1.
A. Again, I cannot answer. The picture itself reveals the
wagon sitting on a slight angle, I believe.
Q. But is this appr-oximately right?
ls:t Trial A. The word "a.pproxima.t.ely," yes, sir.
page 9 ~
Q. When you can1e to -the scene did you find a.
police car there!
A. Yes, I did.
Q. In what. position was it when you a.rrived!
A. T·he cruiser was sitting witl1 the ~rear of the car baek
towards the "rest. The front. of the car 'vas heading to the
east, part of it in the grass plot.
Q. About like tha.t?
A. Back fSJrther; yes.
Q. Fa:rther this way?
A. Yes, ·sir, back fa.r:ther yet.
Q. Back there?
A. I believe, as well as I retnember, 'vhen I got in the
eriuser from the driver's side, I believe I wa.s on the gras~
'vhen I got in the door, so tlmt means that the-somewhere
along the cowling· 'vas on tl1e line there.
Q. I show you wha.t purports to be Pla.in:tiff'.s Exhibit No.
11, which is th(\ police (•rniser, and a.sk you if that h(\lps you
at. nll in the lo,.artion of where the cruiser 'va.s, and Photogra;ph No. 8 and Photograph No. 4?
A. Yes. This hrings hnck the way tl1(\ ct·uiser wnR. tl1(\ two
rear wl1eels just about over :the line of where the ha.rd surfa.~e portion llegan.

Anthony
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Lieutenant Charles E. Norfolk.
Q. That would .be ·right here?
A. Yes, sir.
Q. 'Vas it at an angle, or where was it Y
A. No, sir. It w~s almostQ. Almost para.llel Y
A. Almost parallel to the curb line.
Q. You think this, :tl1en, is approximately accurate, is that
right?
A. Yes, sir.
Q. Did you find a taxicab on the scene?
A. I found a taxicab in the area, yes, sir.
Q. Wl1ere was it 'f
A. It was son1e distanc.e west of the intersection, nosed into
the bank on the south side of the high,va~.
Q. Like thatf
A. Yes, sir.
Q. As I understand it., then, these are approximately co·rrec.t as far a.s these v-ihicles g·o, as close as you c.a.n 1nake
then?
A. Yes, sir.
Q. They are not far off, are theyf
A. No, sir. I wouldn't say ·so.
Q. May I draw a n1.a.rk on here to show where you think
the vehic.les "~ere so if we move t.hem we can preserve that T
A. Yes, sir.
Q. Lieutenant, did you have an opportunity to
.
1st T!l'ial talk to Private Giannone when vou arrived there Y
page 11 } A. Yes, siT. I talked to· him:
Q. Did you ascertain that he wa:a the operator of
the police c.ruiser?
A. Yes, sir.
Q. Did he admit that he was?
A. Yes, sir. It was self-evident. He had been assigned
to the cruiser and he was still in it w·hen I arrived.
Q. We will n1ark tlrls with a "G" for the Giannone vehicle,
and did you ascertain who was the driver of the paddywagon?
A. Offi.cer Ellis.
Q. Then we 'vill put an '' E '' for Ellis in the driver's position. Who was with Officer Ellis f
A. Officer Riooi.
Q. We will put an '' R" for Offic.er Ricci.
Are you fan1iliar. Lieutenant, with the taillights of the
police crni~f?r of th«? type involved ~n this accident.?

1·st Trrial
page 10 }
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Lieu.tenant Charles E. Norfolk.
A. Yes, sir.
Q. How are they fitted into the fender?
A. It is a sunken type. It. is of a. la1rge size. I do not know
the din1ension; possibly eight to ten inches across.
Q. Can you see then1 frotn the side ·1
A. Only if the chrome piece in the middle is clean.
Q. Then if the police cruiser that "r.as here had
lst Trial a dirty chrome, you could not. see the taillights
page 12 ~ from the side if it was in a position of that kind, is
tha.t correct 1
~fr. Dudley: Objection, your Honor. That calls for a.n
opinion. The jury is best able to judge that.
The Court: \Vel1, he has testified that it was visible, if
clean, .and the corollary, I assume, is that if it is dirty it is
not visible, so you are just asking him something he has
already testified to.

Bv ~:fr. Lewis:
·Q. Lieutenant, if the police car is square ·to you, that is
to sa.y, can you see in the daytime any of the light assembly
from the side of the ca!r itselft
A. The only thing you can see is, as I have mentioned,
there is a. chrome center piece that protrudes beyond the line
of the light.
Q. I show you a photograph which purports to be the
rear end of a. police cruise-r and ask you if tha.t shows the
taillight assem.bly?
A. It sho,vs the :taillight assembly.
Q. Is that the type of cruiser tha.t Private Giannone was
Giannone "ras driving that night 1
A. Yes, sir. It is a 1961 Ford.
~{r.

Lewis: Mr. Dudley?
l\{r. Dudley: No objection.
:A-Ir. I....;ewis: I "rould like this marked as Plaintiff's Exhibit
~ o. 13, if it plense the Court.
1st Trial
page 13 ~
(Said photograp:h was received in evidence and
·
n1a1rked "Plaintiff's Exhibit No. ·13. ")
Bv 'Ati r. Lewis :
·Q. I have several more photogr.a.phs, Lieutenant, whieh
are different views of the s·ame car and I will ask you if these
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Lieutenant Charles E. Norfolk.
are also representative of the type of vehicle that Private
Giannone was driving that nig·ht t
A. They are.
Mr. Lewis: If the Court would mark these as Plaintiff's
E.xhlbits Nos. 14, 15 and 16f
Mr. Dudley: No objection.
(Said photog-raphs ·weTe received in evidence and marked
"Plaintiff's Exhibits Nos. 14, 15 and 16," respectively.)
By 1vir. Lewis:
Q. What 'vas your position tha:t evening- on the duty force,
Lieutenant?
A. Night supervisor.
Q. Was Private G~annone on active duty at that time Y
A. He was.
Q. Directing your attention to these photographs, with
particular reference to Plaintiff's Exhibit No. 3, wha.t does
that indicate, Lieu tena.nt? What does that purpont to be?
A. The black marks, is that 'vhat you have reference to?
Q. Yes, sir.
A. T·he hlaek marks on the road, the conclusion
1st Trial
page 14 ~ was drawn at the ·scene of the accident that these
were n1ade by the front ,vbeels of the cruiser.
Q. They were 1nade by the cruiser's wheels, is that correct?
A. As far as we know, yes.
Q. But they are skidma:rks which are attributable to the
cruiser, though?
A. That is the wa.y we deciphered it. Of course, the cruiser
had been moved. The marks were there and the only way
we could oon1e •to it, they led almost to the front of the cruiser
and they 'vere in line. However, there 'vere no black ma·rks
that led :right to tl1e f1~ont of the cruiser, but ·they were in
line with it.
Q. What is this vehicle that you c.an also see in :the picture?
A. That is .the rear portion of the paddy-wagon, the Chevrolet paddy-'vagon.
Q. That is the rear portion of the paddy-wagon?
A. Left rear, yes, sir.
Q. I show you Plaintiff's Exhibit No. 4. To wha:t do you
attribute those marks there?
A. These tna.rks are t.he ones on t.he highway, on the north

16

Supreme Court of Appeals of Virginia

Lieutenant Charles E. Norfolk.
side of the highway, and running aeross the median
1st Trial strip, as far as the picture goes, were directed and
page 15 ~ traced identically and riglllt to the rea.r of the
Chrysler nosed into the bank on the opposite side·
of the highway.
Q. The ·Chrysler is the taxicab that was driven by the late
'Wir. Johnson Y
A. Yes, siT.
Q. Does this show the san1e thing except in a little different perspect.ive f
A. This is a continuation of the other picture.
Q. .And this is Plaintiff's Exhibit No. 6. I show you Plaintiff's Exhibit No. 7 and ask you if this is the taocicab as it appeared as it was nosed into the bank?
A. This is the taxicab before it \vas moved by the wrecker.
It was the pos~tion that I found it in '\rhen I arrived on the
scene of the accident.
Q. I show you Plaintiff's Exhibit No. 9 and ask you, waR
t.his another perspective of the taxicab nosed into the bank1
A. This picture \vas taken in a.n easterly direction. This
is :the right side of the ca.b.
Q. And Plaintiff's Exhibit N·o. 10, from which direction is
that taken f
A. This would be also the-the can1era would be headed
in an easterly direction, a.s you ca.n see the rig-ht rear bumper
of the Chrysler.
1st Trial
This bumper, then, in Exhibit No. 10 is the
page 16 ~ ta:xica.b's rear eJ1d, is that rig·ht, looking across
in the direction from \vhich it had eome, is that
right!
A. Yes, sir.
Q. Plaintiff's Exhibit No. 12, what is tha.t'
A. This is the extent of damage to the taxicab after it had
been removed fron1 the ba.nk, !after it had been towed a way
from the ballk.
Q. Wa.s it badly damaged?
A. Yes, s~r.
Q. And Plaintiff's Exhibit No. 1, I believe you have identified thalt as the position of the respec;tive police vehicles as
they appeared when you can1e on the ·scene?
A. Yes, sir.
Q. Ha.d they been moved 1
A. No, sir.
Q. I believe this is close to being a duplic.ate of the same
picture. This is Pl!aillltiff 's Exhil?it No. 2.
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. .A.. This is ahnost a duplicate of the other one. This was
taken for the skidn1arks in the passing· lane.
Q. I show you Plaintiff's Exhibit No. 8 and ask you if
that shows ac.curately the dan1age to the back of the polic.e
cruiser?
A. Yes, sir. It show·s a side view of the clan1ag·e. However,
it does not show the rear view. It was taken fron1
1st Trial a side view, not a. rear view.
pag-e 17 ~ Q. I show you Plaintiff's Exhibit No. 11 and
ask vou if tha.t shows the rear view f
A. This sho'~"s it pretty n1uch in its entirety. It is taken
on an angle so that the rear a.nd side both show.
Q. It also shows the side of the taillights, the one remaining?
A. Yes. \:Vell, almost. It is sitting· on an angle but you can
ahnost Rce. If that was beyond a li1t.tle n1ore-the only -thing
~"ou c.a.n see is the tip of that piece tha.t I n1eniioned.
Q. I show you Plaintiff's Exhibit No. 5 and ask you if
that is another angle shot of the taxicab as it appeared after
it hit. the bank!
A. This is a picture of the rear of tl1e taxicab, on what
nngle I do not lmow. T·he angle of the vehicle itself will tend
to show· the angle of the car here and so fo1ih.
Q. Yon l1ave identified 12, 13, 14, 15 and 16 here as showing
in a close-up version tl1c san1e type of taillight assembly that
we find on Giannone's vehicle, is tl1at right?
A. This is also a 1961 Ford cruiser, tlw type that Vle used
last year, and still have son1.e ·of them. This pa.rticu}ar ear
is a 1961 Ford.
Q. The b1unper asse1nbly is tl1c san1e?
A. The hun1per assembly is the sa.me on all of them.
Q. If the scale of this drawing is a qua:rter of
1-st T:rial an inch to a. foot and each one of these blocks is
pag·e l 8 ~ four feet., this lane is probaibly too wide, is it not,
from your nwasnren1ents, by s(ta]e?
A. It. is.
Q. Because 20 feet 'vould l1e here?
A. Yes.
Q. So, actually, it \vould probably be-the highway \vould
l1e· in proportion something like tha:t, would that be correct?
A. I cannot see it too good from here.
Q. It. is a quttrl.er of an inc.h t.o a. foot?
A. If it is four feet to a. block, it would be slightly less
tl1a.n four blocks.
Q. It "rould be somewhe·re in that second line there tha.t
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comes to four and three-quarters inches, which would be accura:te?
A. Yes, si:r.

!1r. Lewis: You may exa.1nine.
(A sho1,t recess was taken.)

CROSS EXAl\ITNATION.
By 1\{r. Dudley:
Q. Lieutenant, this diagra1n over here, I will nsk you one
or hvo questions about that., if I may. It was a littlP eonfusing· to me a.t first. J\{aybe it is straig·ht now, but
1st Trial thes·e directions over here, actually, this is west.page 19 ~ bound, is it not T
A. Yes, sir.
Q. And this is eastbound t
A. Yes, si:r.
Q. So that this is east?
A .. That is right.
Q. And this is the west direction?
A. Yes, si:r.
Q. And this is north and this is south, is that it 1
A. Yes, sir.
Q. Also, so we 'vill be straight about it, this, if I may move
these just one second here, since this mea.suren1cnt is 53 feet
11 inches and this is 28 feet five inches, of course, the mouth
of :tllis street is much s1naller in comparison to the width of
tlus median strip than is sho'vn here, is that 'right?
A. Sort of a funnel, yes, sir.
Q. How many times did you measure the width of the
median strip~
A. It was measured the night o-f the accident and then
I reme:asured it yesterday. I went down in daylight hours
yesterday and measured it and prepared a diagram.
Q·. At whose request did you mea:sure it yesterday?
A. Mr. Lewis'.
1st Trial
Q. The measurements you have given us of 19
page 20 ~ feet ten inelws, is the measurement tl1a.t you made
yesterday?
A. Yes, sir.
Q. Would you tell us wha.t the measure,ment wa.s that vou
made on the night of the accident Y
"
A. It was 18 feet.
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Q. l\Ir. Lewis also asked you, I think, about the presence
<>f certain nutrks on the highway which in your judgement
appeared :to have been left by the f~ron:t wheels· of the cruise·r,
is that correct?
A. Yes, sir. One of the pictures bore those marks, yes,
s1r.
Q. Plaintiff's Exhibit No.3 is the one you are referring to1
A. Yes, sir.
Q. And these n re the 1narks which to your 1niud we·re apparently made by the frront wheels of the cruiser, is that
rig·ht ~
A. Yes, sir.
Q. On the nig-ht of the aceiclent, Lieutenant, did you undertalw to n1ake any mea.suren1ent fr01n that point out toward Route 50 in an ·effort to determine where the rear of the
cruiser was at the moment of impact 1
A. No. "\Ye did not measure it that 'vay.
Q. Ho'v did you measure it?
1st Trial
A. "\~Te f·ound a black 1na.rk of what we deterrpage 21 ~ n1.ined to he the rear portion of the cruiser.
Q. Does ·that show up in any of the pictures
here?
A. No, it does not. The cruiser itself, after it was turned
around, obstructed that.
. Q. But there 'vas a n1a.rk there?
A. There was a mark there.
Q. Did you make a measuren1ent from tha.t point to de:tertnine where the extreme rear end of the cruiser w:as at the
time of the c.rash?
A. Yes, sir, we did.
Q. "\Vl1at did you determine that position to be with ~efer
cnee to t.he edge of R.oute 50?
J\IIr. Lewis: May ii please the Court, I believe the Supren1e
f1ourt hais recently ru·Jed that you cannot reconstruct an accident that way, and I would 'respec.tfully object to that.
1\fr. Dudley: Your Honor, this is not a. reconstruction of
a.n accident. This is just taking a ruler and making a meaf.\Urement based on the length of a known objoot and the·
position of a know:n mark.
Mr. Lewis: I have no objection to his saying where the·
tna:rk was. ~Iy objection would be a con1put·ation of where tl1e
eruiscr 'J{as from the "ritnes:ses tha:t saw it. Theirs is the hC'st:
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evidenc.e, but I have no objection if you want to
1st TrriaJ ask him w·here the mark w·as.
page 22 ~ Mr. Dudley: You can argue, ~fr. Lewis, later
on about what the best evidence is, but I think
this officer is certainly cDnlpeteut, your Honor, to give tlle
result of a. simple linear n1easure~ueut.. This is not saying
where the accident was or anything· else; it "Tas just a measurement fron1 a. 1nark to the end of the cruiser; that is all.
The 10ourt: The objection is overruled.
Mr. Lewis : Would you note n1y respectful exception,
please!·

By Mr. Dudley:
Q. Lieutenant, would you answer the question now, please Y
A. We taken· a measurement from 'vhat ·we deternrlned was
the rear wheel of the cruiser to wha.t 've detertnined was the
edge of the road. At the thne we was using the 18-foot measure.
There is a little edge off the surface portion of the macadam, tar and gravel over the top of the macadam; tar and
gravel is ·the reas:on for the two measurements.
We mea·sU!red from the rear wheel or from what we thought
was the rea.r wheel marking on the highway, to the rca r
hqmper of the cruiser.
Then we measured from the rear 'vheel to an imaginary
line of the highway. I do not remember the exact
1st Tria;l measurements on this due to the fact there were
page 23 ~ hvo boys working it, and we came up with the differential of approximately three inclles of the
cruiser hanging over the westbound travel portion of the
westbound lane.
Q. Lieutenant, did you also measure the distance that the
J ohns.on vehicle tra.velled fron1 the point of the collision to
where it e.ame to rest Y
A. Yes, sir, 've did.
Q. What was thart distance Y
A. The distance that 've came up with by tape was 162
feet, I believe. It has been some time, but I believe I am
correct on it.
Q. Lieutenant, I hand you herewith Plaintiff's Nos. 8 and
11 and ask you whart they portray?
A. They mostly portray the damage to the cruiser taken
at different angles.
Q. That is the damage to Giannone's cruiser'
A. The cruiser l1e 'vas driving, yes, sir.

Anthony'"· Giannone v. Mozelle June Johnson

21

Lieutenant Ch.arles E. Norfolk.

Q. Could you tell from the investigation and from your
analysis of the damage the point. of initial contact on the
reer end of the cruiser'
A. N(), sir. We could not. pinpoint it exactly. There is too
much damage done and too many parts; too much of the surface of the auto1nobile has been disarranged for us to conclude.
Q. Was the rear bumper of the cruiser distur1s t Trial bed ?
page 24 ~ A. Yes, it wa.s, the end of it.
Q. In 'vha.t manner?
A. A 1961 Ford has what they call a. wrap-around bumper.
It. goes out and guards the rear portion of the fender. This,
without even looking at the pictures, I remember that this was
struck son1ewhere on this w:rap-a:r.ound bumper and then· it
'vas doubled back so that between there and the brace it had
become a sort of an accordian.
Q. Lieutenant Norfolk, I believe you have already testified
that the Johnson car, after striking· the cn1iser, went on and
came to res•t against a bank, is tha.t. right?
A. Yes, sir.
Q. Was it poss·ible at all to separate the damage done
in ~the initial collision from the damage done when the caT
struck the bank?
A. It was never possible to separate it entirely.
Q. The whole front end of the car was ultimately dam.aged,
was itt not?
A. It was struek--there was more damage to the left front
than there "Tas to the right front, but -the entire front end
was affected.
Q. Lieutenant, following the acc.ident, did you at any time
talk to lVIr. Johnson'
A. Yes, siT.
1st Trial Q. 'When and 'vhere f
page 25 ~ A. Well, a:t the scene .of the accident he was gone
when I got there. I passed the ambulance presuJnably that he "ras in. The ambulance was going that way,
had just lef.t the accident.
When I got to the accident the other ope:ra1or was my next
concern. I talked with Officer Giannone. exanuned his head.
He had son1e bumps on his forehead a.nd we got him over to
the hospital and 'vhen I went over to see Officer Giannone I
naturally went to see Mr. .Johnson.
Q. How long· was it after tbe accident that you saw Mr.
•Johnson, a.pproxima tely Y
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A. I would say somewhere between a half an hour, maybe
45 minutes.
Q. Where was he when you saw him?
A. He was in the X-ray room at Fairfax Hospital.
Q. At that time 'vas he complaining of any of his injuries Y
A. Yes. I asked him how he felt and he sort of used a little
abusive language. He says, ''I don't feel very good,'' and I
asked him where he hurt most. His right leg was hurt and
there was a cut in ithe kneecap where it had hit something
and he said his knee hurt him and that his right hip w.as
also giving him a little trouble.
He asked for a cigarette and one of the men 'vith
1st Trial hin1 supplied him with a ciga:rette.
page 26 ~ Q. I understood you to say that he vv-as a little
upset, was he·~
A. Yes, he was. l-Ie seen1ed 1nore or less upset wit11 himself.
He was going to a farm up in the country son1ewhere and he
seemed rather perturbed that he could not g·et there, he would
be laid up and could not get there. T·hat was what w·as worrying him more than anything else.
Q. 'Vas he crying?
A. No.
Q. Did he appear to be in any state of shock f

~{r. Le,vis: I am going· to object to that, your Honor.
There are plenty of doctors that can testify to that, sir.
l\fr. Dudley: I think the witness is competent to give an
observation on tl1at, too, your Honor. I assume doctors can
also testify to it.

By ~1·r. Dudley:
Q. Did he know where he 'vas, LieutenantY
A. Yes, sir.
Q. Did he seem to have his ,virt:.s about him?
A. Ife kne'v he wa:s in the hospital. He did not mention
t.he word ''Fairfax Hospi1:al. '' He knew he ·was in the hospital. lie said they ·taking good care of him and he had been
X-rayed twice, I think he said, and tbey wa.s going to take
him back.
1st Trial
page 27 ~

~Ir.

Dudley: That is all.

Anthony W. Giannone v.

~Iozelle

June Johnson

23

Lieutena-nt Ch.arles E. Norfolk.

REDIREOT EXAMINATION.
By Mr. Lewis:
Q. Lieutenant, with respect to these front wheel marks,
do you kno\v whether or not the Giannone cruiser made
those marks at the tilne of impact or a little after impact or
when the brakes were put on that made those marks Y
A. I could .not say, Mr. Lewis, exactly when they were
made. It was more or less a conctlusion on my part. I have
been in accidents and it is reac1t.ion, is wha.t the theory is
that I sort of worked out on it on ~£r. Giannone's part.
Q. And you determined that the cruiser was sticking out
into the highway, you say, a distance of approximately three
0:1· four inches?
A. We eame to the conclusion by subtraction and measurement that the rear of the cruiser was sticking out over the
imaginary line of the south edge of the westbound or travel
portion of the highway.
Q. ~Could it not have been sticking out farther than that
and the brakes not taken effect uUJtil the car had been moved Y
A. Even on an angle like that, Mr. Lewis, the distance between the marks where the rear wheel was supposed to be
from the edge of the cruiser would still be the
1st Trial san1e and 1the measurement from your spot to the
page 28 ~ edge .of the· high'va.y would ·still be the same.
Q. 'Vouldn't it depend on the angle the cruiser
1\'Ir. Dudley: Your Honor, this is 1\'Ir. Lewis' witness,
your Honor, and I think he is obviously trying to impeach
him, and I object.
Mr. Lewis: If it please the Court, ~£r. Dudley made him
his own witness when he went into this particular area.
The Court: Mr. Dudley -is not objecting to the subject
matter; he is objecting to the manner in which you are examining your own witness.
Mr. Lewis: I understand tha.t, your Hono·r, ·but l1e wa.s
Mr. Dudley's witness for the purpose that I ·am now examining him, and I submit I l1a.ve a right to cross examine hhu
on the subject matte-r tha.t Mr. Dudley brought up tha.t was
new matter.
1\tir. Dudley: ~Ir. Lewis never n1ade any suggestion a.t the
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time that I W·Ould have to treat ~this man as my witness. Moreover, he brought out the skid ma.rk on the road, not I.
The Court: The objection is sustained.
·
1\Ir. Lewi'S : Note my :respectful exception to that, your
Honor.
By Mr. Lewis:
1st T·rial
Q. As I understand your testimony, sir, you do
page 29 ~ not know 'vhere the Giannone vehicle was at the
time it wa.s struck, is .that correct 1
A. You used the term ''know'' Y
Q. That is correct.
A. The only 'va:y I could sunnise it 'vas ftom the ma:rks
in the road.
Q. You have made a surmise based on the marks on the
highway, is that right Y
A. That is right.
Q. And n1easurement.s that you made tl1at evening1
A. Tha,t evening.
Q. And did you also ·tes.tify that some of the measurements
that you nutde that evening varied witth the 1ncasurements
that you made in the daylight?
A. I did, and I s·ta ted so.
Q. You 'vere off as far as the width of the median strip
by a. foot and eight inches, more or .less 7
A. Yes, si:r.
J\fr. Lewis: That is all the questions I have.
M·r. Dudley: No further questions .

•
1st Tt-ial
page 98 ~

•

*

•

Thereupon

ROBERT L. BOUCHARD,
was called as a witness by counsel for Plaintiff and, having
been first duly sworn, "ras examined a.nd testified as follows:
I

DIRECT EXAJ\1INATION.

Bv Mr. Lewis:
·Q. Would you sta.te your full name 7
A. Robert L. Bouchard.
Q. 'Vhere do you live, 1\fr. Bouchard?
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Robert L. Bouchard.
A. 302 Southwest. Street, Fn.Hs Churc.h.
Q. "'\Vhat is your business or occupation, sir?
A. I :a.m President of Glass Distri~butors, Incorporated, in
ashiug±on.
Q. Directing your attention to t.he 20th day of March in
1961, did there con1e a thne when yon had an opportunity
to observe an autom<> bile accident 1
A. Yes.
Q. Where did that take place, Mr. Bouchard f
A. R.oute 50 and Rogers Drive.
Q. Showing you this diagram which is roughly accurate,
does this appear to be similar to the intersection of Rogers
Drive and Route 507
A. Rogers Drive running to the top? Yes, sir.
Q. Yes, sir, right here. V.7b.ere were you pro1st Trial . ·ceeding at the time just prior to this acc.ident?
page 99 ~ A. I would be the yellow vehide in there.
Q. This vehicle here 7
A. Yes, sir.
Q. 'Vhere were you going?
A. I "ras turning right or would turn right on R-ogers
Drive.
Q. You were proceeding· frmn east. to west to turn right
into here, is that correct·f
A. That is corr~t.
Q. Did you see a yellow taxicab in the vicinityt
A. Yes, I did, sir.
Q. 'Vhen did you first see this taxicab!
A. At the traffic light at Grahan1 Road some three blocks
before that, perhaps mo're ; I am not certain.
Q. IIad you both stopped at that traffiC; light!
A. Yes, sir.
Q. Did you both leave a.t. the sam.e rate of speed 1
A. Yes. We were at the front of the line. I was on the
outside lane; he 'vas on the inside· lane.
Q. Ho'v fa:st \Vere yon going· a.t tl1a.t tim.e, sir?
A. 1\{y maximum speed "rould ha.ve been 40, not over tha.t.
Q. "'\Vhat is the speed lin1it there 1
A. 45.
Q. As yon a.pproa.c.hed Rog-ers Drive, what happened Y
A. Well, I ""as in the outside lane, of course,
lst Trial and as I started to slow down I had noted-well,
page 100 r pre,.,.iously, I had noted ·w11a1t I thought was a
panel truck.
Q. 1\Ton]d tl1at be a. ve11iC'.1e w·hicl1 wns placed there?

'V
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A. Yes, directly across the median, and I noticed at a certain point as the cab started to pull ahead of me tha.t there
was another vehicle protruding beyond 1t.he panel -truck a.nd
extending to the highway. That would be the light blue
vehicle.

Mr. Dudley: Let him place the car·s, if you please.

Q. Would you come down to the ·board, sir, and place thevehicle that you saw sticking ourt?
A. It is hard to judge a couple of feet here, but I would
sa.y two feet.
Q. I wonder if y;ou would take this black pencil and mark
the locations of those two vehieles, if you 'vould, to the best
of your ability?
A. Is this to •seale Y
Q. A quarter of an inch to a. foot., r-oughly. One of those
blocks is four feet. '\\Tould you put your initials in the way
that you ha:ve marked there f
'\Vhat happene-d in the natur:al sequence of events as you
saw, sir?
A. At this point I was able to observe this car extending
into the highway and I was positive from the
ls.t Trial ang·le that 've had not seen it before, my wife. and
page 101 ~ I, and at this time I W1a1s fairly cel"t.ain he could
not see :bt and I sa.id to my wife, ''Good Lord,
he cannot see it and he is going to hit it,'' and immedia.tely
then :the point of impact can1e.
Q. How far was the taxicab from this police car, this
crui~ser, that was sticking out?
A. .At the time I sa.'v itT
Q. Ye.s.
A. Perhaps three car lengths.
Q. Where 'vere the lights from the paddy-wagon?
A. Directed in this dire~.tion across our lane.
Q. Did they help you to see the police car or hinder you f
A. Oh, good Heavens, no. I think perhaps that maybe
they blocked our vision.
Q·. The lights bloc-ked your vision?
A. Yes.
Q. Would you dra.w on there to the best of your abiHty
how the lights shone out from that?
This drawing you have shown here are the lights of the
paddy-wagon?
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A. Yes.
Q. 'Yas the end of the po.Jice cruiser easily seen fron1 your
direet ion on Route 50 or was it hidrlcn in anv way'?
A. I~t was hidden.
.
.
1st Trial
Q. It was hidden by wha.t, now?
page 102 ~
A. This vehicle he·re.
Q. Can you move those vehicles, the yellow
one for you and the red one for 1\:fr. ,Johnson's taxicab and
show w:ha.t happened a.s best you can?
A. As he proceeded to this point. here and tnade impact his
car, t.his car, was driven around so. His ca.r I thoug·ht was
go·ing to turn over. It seemed to raise 'vay up three to four
feet and then it crossed the median, the other lane of t.h.e
highway and then plowed into the bank on the opposite side.
I immediately turned into my street and s•topped he•re at
this point. I jumped out. I ran across here to this car. I sa'v
that tl1ere w·ere poHce officers here and I am not certain. I
think I turned his switch key off.
Q. V\That did you observe wl1en you saw him as fa.r as ~~I1·.
,J ol1nson wa.s concerned~
A. Well, he was si.tting in the car. I asked him if he was
l1urt. He said, "I think n1y legs a.re hrok~n and I think my
l"ibs are broken,'' and I said, ''Is there anything I can do!
ould you like a c.igarette?'' and he said, ''No, thank you,''
and he sa.irl, ''I would like to get out,'' and I suggested that
hc sit still until smneone n1oved him.
Q. Did the mnhulance snhReqnently con1e and take him

'y

away·~

A. Yes, very Rhort1y.
1st T·rial
pag-e 103

~

Q·. You would probably be n1ore comfo·rtable

if yon "rent hack up on the stand, sir.
J\fr. Bouchard, I sl1ow you Plaintiff's Exhibit
No.9 and ask you if1t.his is the .Johnson taxicab tha.t has been
identified by the polie,e?
A. I c-annot identify it without the hw; number, ''rifhout t.he
cah number, honestly.
Q. Could you see a.ny taillights on what you 1a t.er learned
to be the police cruiser?
A. No.
Q. Did you a~t any t.in1e sce t.hem before the impact Y
A. No.
~I r.

Lewis : Yon may exmnine.
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CROSS

E~iliiNATION.

By Mr. Dudley:
.
Q. Mr. Boucha:rd, as I understand it, you first observed
this other car at a traffic light 'vhich was about, I think you
said, three blocks, something like tha.t, front the scene of the
accident?
A. Something like that.
Q. What traffic lig·ht would that beY
A. On Grahan1 Road and Route 50.
Q. And did you a.nd the driver of this yellow ear both have
to stop for that light?
A. Yes.
1st. Trial
Q. Were you in separate lanes a.t tthat time?
page 104 ~ A. Yes.
Q. \Vere you both the first car in line?
A. Yes.
Q. And when the lig·ht changed you both went off tog·ether,
did you?
A. Right.
Q. Did you travel down the road side by side until just
before fhe aecident?
A. "\Ve traveled side by side, cornpletely side by side until
I started reduc.ing speed.
Q. In other words, in these three or four blocks you were
going about the same speed, staying rig·ht aolong.side each
otherY
ll.. Yes.
Q. Did you have occasion to look at your speedometer or
is this y.our estimate of speedY
A. It is an estimate.
Q. This turn that you 'vere n1aking, of course, was a rightangle turn, wa.s it not. Y
A. Thrut is correct.
Q. How fast were you g-oing when you 1uade tha.t turn,
"rould you say?
A. Perhaps 20 t,o 25.
.
Q. When did you begin slowing in preparation
1st Trial for the turn?
page 105 ~ A. I cannot tell you the name of the street. I
"rould sa.y as I passed the last block.
Q. Did Mr. Johnson's car continue on a.t the same rate
of speed, as far as you could observe?
A. It appea.red to.
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Robert L. Bouchard.
Q. Would you come down here and place again for us where
the two cars were just prior to .the aecident f
Is it your •testimony, Mr. Bouchard, thrut despite the fact
you were going to make a right-angle turn that at the time
'vhen this ear got to the inner side of the median Sltrip it was
only one car length ahead of you?
A. I would say it was more than a ca.r leng-th. I would
say-this is guessing·-.that the angle tha.t I was at before
I made the tun1, I could see the car before the impact.
Q. As a matter of fMt, now that you have considered the
fact that you were slowing down to make a right-hand turn,
don't you lmo'v .tha.t you 'vere back behind him farther than
you placed that car f
A. At this pointY
Q. Yes.
A. I do not believe so.
Q. In other words, he was just one car length ahead t
A. I believe so, perhaps a ear length and a. half.
Q. You were making a right-hand tu·rn?
1st Trial
A. Right, ·and I had my brakes on or was
page 106 ~ a.pp[ying· brakes a.t this time.
Q. These are back in the -squares that you
drew, I believe, are they not f
A. Right.
Q. The turn over he:re is actually-dhis road is narrower
than the median?
A. I.t is very deceptive lllt this point.
Q. Which is the wider, the space between the two islands
here or the width of this street?
A. The width of the stree~t, I would say.
Q. You say the sttreet is wider t
A. Yes.
Q. Tha.n the distance. between the median f
A. Yes. The hvo vehicles in here pretty much filled up the
a:rea. There is not much ~space left.
Q. You say the averag·e vehicle is about six feet wide, is
that rightf
A. AhoUtt six feet, six and a half.
Q. So you would say the s~trip would be what, 15 or 20 feet
wide? ·
A. 18 feet, 17 or 18 feet.
Q. Lieutenant Norfolk, Mr. Bouchard, has testified he
measured this and found it to be 53 feet 11 inches across there.
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Robert L. Bouchard.
Don't you think you are mist·aken about that~
A. On the paved portion 1
~
Q. Yes.
A. That does not a.ppear to be correct.
Q. You disagree with that?
A. Yes.
Q. l-Ie said he n1easured the street acros.s. here and found
it to be 28 feet five inches or ~.onsiderably less than this. You
would disagree with him on that, too, I take it l
A. Yes.
Q. So there will be no mistake about it, the angle at which
you have· placed the police cruiser is the angle on which you
intended to place it, is that right, and this paddy-wagon or
patrol wagon, as we want to refer to it, as best you can recall,
was headed perfectly straig·ht down the stree~t, is that right,
not alt any angle?
A. Right.
Q. Mr. Bouchard, your own car was never in any danger
of being involved in this accident, was it?
A. No.
Q. You were not close enough to woTry a.bout what was
going to happen to you f
A. At this point ,vhe:re the impact eam.e, had I been travelling along·side I would have been hit fron1 the side by the

1st Trial
page 107

ta.~i~ab.

Q. But you were not, of course'
A.. That is correct.
~
Q. Tt was night-time 1
A. Yes, approximately seven o'clock.
Q. And you say you were in this position here, just a.bout
a car lenwt.h from your turn there 1
A. Rig·ht.
Q. 'Vben you observed this police car?
A. No. I would ·say I was probably two ca:r lengths from

1st Trial
page 108

here.
Q. In other words, you could put two cars in between the
front of your car and the intersection at the time you first

observed the cruiser?
A. I would say so.
Q. And then you w·ent ahead and n1ade your turn?
A. Right.
Q. At about 20 to 25 miles an hour?
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Robert L. Bouchard.
A. That is coio.rect.
Q. Would it be fair to say, then, that the glimpse thart; you
g·ot or the look you had a.t the cruiser before the aecident 'vas
a very quick and brief glimpse of it?
A. Yes, I think I w-ould say that.
Q. You had no trouble seeing it f
A. No.
Q. And no doubt in your mind about the fact it was out
there at least two feet?
1~s.t Trial
A. That is right.
page 109 ~ Q. And you could clearly see this curb line
over here?
A. Yes.
Q. .Could you see this curb line?
A. Yes.
Q. How did you measure the two feet, in your mind's eye!
A. By the bumper fr-om the· edge of the black top. The black
top is not right up to this eurb. There is dirt at this point, a
sHght. shoulder here.
Q. The area where this car was sitting is black top, is it
notT
A. That is right.
Q. And the street is black top?
A. Right.
Q. How could you tell from the glhnpse you had how many
feet out beyond this curb line the cruiser was extending¥
A. ·This vehicle fills from lane to lane across the highway.
Q. How do you know that!
A. I have driven out theTe a thousand times, approximately
and if I stop in the median I am almost in the road in f.ront
and almost in the road in the back.
Q. So that according to your personal observation a ca.r
that is in there, squared off, perpendicular, fins
1st Trial the entire area, is that right?
page 110 ~ A. "~ith the exception of a compact.
Q. That is all right; special rules for them.
Officer Norfolk als,o testified that he measured this median
strip and found it to be 19 feet ten inches in width. Would
you say he is right or w·rong about that T
A. From 17 to 19.
lVIr.

Dudh.~~·:

All right. T11at is all, thank you.
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Robert L. Bouchard.
REDIRECT

EXA~:IINATION.

By Mr. Lewis:
Q. Are you in any 'vay related to Mr. Johnson or Mrs.
Johnson, Mr. Bouchard Y
A. No, sir.
Q. Do you have any interest in the outcome of this caseY
A. No, sir.
Q. Is there any question in your mind that that police
cruiser was stieking substantially out in the highway Y
1\fr. Dudley: Y·our Honor, we have been all over this. He
just wants to hear him say it ag~n.
The Court: Objection sustained. Let's don't go over the
same ground.

By Mr. Lewis:
Q. Is this approximately correc.t, whe:re the vehicles were,
recognizing that this thing that I drew is not really perfectly
to scale!
1st Trial
A. I estimated that at the tin1e I saw the police
page 111 ~ erusier that the cah wa,s just about reaching· the
edge of the median.
Q. '~Vl1en you saw the police cruiser fron1 here, the cab
was roughly he:re?
A. Right.
Q. 'Vas that very far from the police car at that time Y
A. It was abuost in front of the wagon. See, again, it is
an impossi'bility to put five or six vehieJes, if that is drawn
to sca.Ie, across that median.
Q. What color is the back of that police car, ~{r. Bouchard Y
A. A gray or blue. I believe it was the gra.y that I saw
first.
Q. Was it easily visible Y
A. Yes, from where I was.
Q. How about from this lane?
:Nir. Dudley: Your Honor, I object. He wouldn't have any
idea whether it w·as visible or not from that lane.
The Court.: Objection sustained.
~:fr. Lewis: That is all .

•
1st Trial
page 112

~

•

TheTeupon,

•

•

•
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DR. FORREST M. S'VIS.HER,
was called as a witness by counsel for Plaintiff and, having
been first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
By

~Ir.

Lewis:

•

•

•

•

•

•

•

•

•

•

1st Tria1l
page 122}

'' Q. Did yon discus·s with Mr. Johnson what happened
on t.ha.t evening· as part of your history 7''
Bv Mr. Lewis:
·Q. I am refe1-ring .to the evening of the ace.ident.
A .. Yes, I did.
Q. "\Vill you state "rhat he told you?
A. Yes. He stlllted tha.t he w·as d·riving on the highway
a.nd as he approached an intersection he noted a vehicle sitting just off the highway but facing· on to it with its lights on.
This vebic.Ie did not appear to make any effort to
lst Trial 1nove and eonsequently the patient proceeded on
page 123 ~ and just as 11e got into the lights of this vehicle it
then l1eea.me possible for him to see an obstruction st.ic.king into the highway farther than this other vehicle
was, but unlighted, a.nd obscured from his vision because of
the lights crossing tl1e highwa~ between him and this other
object.
Q. Did he then sa.y whether he hit tba.t objeet or not?
l\.. Yes. He said by the :tim.e he could see it it wa:s upon
him and he had no chance to dodge it.

•

•

•

•

•

CROSS EXAMINATION.
By !\{ r. Dudley:

•

•

•

•

•

•

•

•

•

•

1st Trial
page 130}
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An.thon'Y TV. Gia114wne.
Q. A word oi· two about the history that ::1\:fr. Lewis asked
you about, the history of the aec.ident itself. I-Iow n1uch of
'vhat you have told. us here toda.y, Dr. Swisher, did yon record
at the time~
A. Little, if any. 'YeH, excuse nte, no. Thi~
1st T·rial ttha.t is wTitten here was w;ritten the night of tlw
page 131 ~ aecident.
Q. 'Vould you read that, please~
A. "Patient driving and while blinded by other lights hit
another car.''
Q. Doctor, that is about all the history that a doctor would
ordinariil.y have relative to how an accident happened, is it
not?
A. In general, yes, as far as that is concerned.
Q. You aTe not c.oncerned 'vith details of "rhere he, was
'vhen he sa"r lights or where aoother car "ras or anything of
that kind, we.re you?
A. Only in that he volunteered this type of information
'vhen I a.sked him how the accident occurred. I reco1rded only
those parts of it which I felt were medically relevant.
Q.. And in the Teport that you got up last October, the written report on it, y10u did not mention any of these things tha.t
you are telling us about toda.y7
A. No.
Q. You are speaking purely £rom your recollection, then?
A. lam.

•

•

•

•

•

•

•

•

•

•

1st Trial
page 148 }

Thereupon,

ANTHONY "\V. GIANNONE,
was called as a 'vitness in his own behalf and, having been
first duly sworn, was examined and testified as follows-:

DIRECT EXAMINATION.
By Mr. Dudley:
Q. 1\{r. Giannone, will you please tell us your fuJI name?
A. Anthony ·William Giannone.
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W. Gia,wnone.

Q. How old a1·e. you Y
lt. 25.
Q. Are you n1arried Y

A.
Q.
A.
Q.
A.
Q.

Yes, sir.
\Vhe•re do you live?
Arlington, ·virginia, 2868 South Abingdon Street.
How long- have you lived here?
In the St.a.te of Virginia a.ln1ost. two years.
"\Vlla.t is your occupation, sir f
A. Police Offioo·r, Fairfax OoUillty, "\Tirginia.
1st Trial
Q. Offic.er Giannone, are you the gentleman who
pa.ge 149 ~ w·as driving· the car that the Johnson automobile
struck on tbe nig·ht of this accident?
A. Yes, sir.
Q. I think it ha.s been ~reed between counsel to Slta.te to the
jury tha.t the accident happened at 6 :51 p. m.
"\Yould you tell the members of the jury how yQu happened
to be in tha.t particular location ait 6 :51 on the night of the
accidentY
A. Prior to 6 :51 we received a call 'vl1ich was supposed to
be in the Fenwick Pa:rk area ''rhich is located off of Route 50
and the entrance to it would be gained by going into RodgeTs
Drive.
vYe were in the developm.ent when we received anothe,r
eaU stating that. -this w·as the wrong ~oca.tion for that call;
t.l1e corr(lc.t location was in the Annandale a.rea. I proceeded
back out. R.odg·ers Drive, stopped at the service road until I
could go across ·onto the Boulevard, stopped at the service
troad ac.ross the westbound lanes of R.oute 50 a.nd stopped into
the median strip.
I could not proceed any farther because of heavy traffic
ea~tbound on Route 50.
Q. Officer Giannone, was it daylight or dark, or what, at
the t.ime of this accident?
A. Ii wa.s da.rk a1t. that. time.
1st Trial
Q. Were the lig-hts on your eruiser on o.r offf
page 150 ~ A. They were on.
Q. "That kinrl of a. n1aneuYer were you going to
ma.ke t.here a.t the intersec.tion? Were you going to go straight
ahead or turn or w·hat? "That 'vere you going rt.o do?
·
A. Going into the median strip, preparing to make a lefthand turn to go east on R.oute 50.
Q. "\Vill you •sta.te "rhether or not you had given anv kind of
a ~i!?,11a.l indica.t.ing your intention to turn ?
•
A. ~fy left turn signal 'vas on.
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Anthm141 JtV. Giawnone.
Q. How does the left :turn signal on that car indicate it is
on 1 What indicaJtion is made?
A. The lever arn1 is located on the left-hand side of the
steering column and d:.here is an arrow on the dash indicating
what side the blinkeT 'vas on.
Q. Is there some kind of a light or other device on the
outside that indicates you are going to turn Y
A. Yes, sir.
Q. Tell the jury wha.t that is.
A. I!t is located in the rear tail light assembly and in the
front p~rking light, flashing bulb when the turn signal is

on.
Q. Do you know whether or not it was flashing on the night
of this accident Y
A. I did not. see it. I could not see it from in1st Trial side the car.
page 151 ~ Q. Do you kno"r whether the indicator on your
dashboard was "·orking·T
A. Yes, sir, it was.
Q. Did it indicate that you were going to n1akc this turn?
A. Yes, sir, it did. The left a.rrow was on.
Q. You have ·taken us as far as the median strip. What
was the next car of anv kind tl1aJt vou observed tha.t had anv·
·
thing to do with this. a.ooident?
A. The patrol wagon 'va.s traveling east on Route 50 and
pulled into the same median st.rip in which I was and had to
stop because he c.ould not cross the westbound lanes because
of heavy traffic.
Q. In which direction had the patrol wagon been traveling
before it pulled into the median stripY
A. It. would have been going east.
Q. Wha:t were the relative positions of your car and the
patrol wag"Qn a.s the two ·of you stopped the.re in the n1edia.n
stripY
A. The patrol wagon was on my left side, in the n1iddle of
the median strip.
Q. ''That "ras the anQ:le of your cruiser with respect to Arlington Boulevard~ That is, was it perpendiculal' in the
"'
cross-over or at. an angle of some kind, or what?
lst Trial
A. ~Iy Yehicle was at an angle, sir.
page 152 ~ Q. Do you know a.t ho"r n1uch of an angle?
A. No, sir, I do not.
Q. Will you step over here to the boa.rd and place where
you say the two vehicles were as they were there 'vaiting in
the cross-over?
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.A:ntho'fliy W. Giatl'llfiJOne.

Take the yellow and the red ca~rs off for the time being
and confine yourself to the other two ·vehicles. Place them
where you think they were stopped.
Specify so that the members of the jury and his Honor can
see where you place the cars.
You can get back on the witness stand.
Now, Officer Giannone, did you have occasion to observe,
sir, where the front end of your cruiser W'as with respect to
the eastbound lanes o.f Arling1ton Bollievard?
A. I pulled as far into the median strip so the front end of
my vehicle was back from the edge of the median strip. I
tried to get it as close as I could.
Q. Did you have any conversation at all with the men in
the other vehicle ?
A. Yes, I did.
Q. Without stating exact words of anything that they
might have said to you, will you just ·tell the members of the
jury the substance of that conversation?
'
A. The driver of the patrol wagonls·t Trial
~Ir. Lewis: Excuse me, your Honor. Are they
page 153 } going to be here?
Mr. Dudley: No.
~Ir. Lewis: You are not going to call Officer Ellis and
Offi.eer Ricc.i T
Mr. Dudley: No. Are you?
M~r. Lewis: They are your witnesses.
Mr. Dudley: Mv witnesses? You had their names last
October when you 'took his de.position.
Mr. Lewis: I am going to object to any conversation,
"then.
1\{ r. Dudley: All right.
Bv 1\tir. Dudlev:
·Q. Did you· have a oonversa:tion?
A. Yes, I did, sir.
Q. How long "Tere you in tl1e cross-over before this accident. occurred?
A. A matter of moments, sir.
Q. We1·e you injured in the accident, yourself?
A. I was not. I 'vould not sav I was unconscious, but
dizzy. I rec.eived a.n abrasion t:o niv head.
Q. Were yon taken to the hospitai Y
A. Yes, sir, I was.
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GialnttW'Itt.e.

Q. Do you remember anything :that took place at the scene
immediately follo·wing the accident f

1st Trial
page 154

~

A. Just Officer. Ellis is all, sir. .
Q. Something that he said to . you?
.A.. He asked me if I was hurt.

Mr. Dudley: I believe that is all. Your 'vituess.
CROSS EXAl\1INATION.
By Mr. Lewis:
Q. You were not responding to an en1ergenc.y call at the
time you pulled in 1the:r·e, were you, Officer (#annone ¥
A. Not to an emergency call, no, sir.
Q. In faet, at that time you had no specific. duty, had you,
other than going around the circuit, is that correct~
. A. I was going in the general vicinitty of whe.re the call
was, yes.
.
Q. Had you been going to go there?
A. On the original call I was g·iven I advised them that I
would head into the general area. and they said all right.
Q. But you were not told to go there?
A. No, sir.
Q. And you were finished with :tha.t particular call?
A. "rith tha.t particrua.r call in that area.
Q. Yon do not know, do you, "rhether the rear end of your
vehicle 'vas stic.king out into the pathway of cars traveling
on Route 50, do you? .
A. No, I do not, sir. I felt reasonably sure all
1st Trial of my car 'vas in the median strip.
page 155 ~ Q. But you do not know for a fact 'vhether it
was sticking out or not 7
A. No, sir, I do not.
Q. You hea.rd Lieutenant Norfolk testify, did yon not?
A. Yes, sir.
.
Q. And he .testified that it 'vas sticking out f,rom his calculations, and you l1ea.rd l\fr. Bouchard test.ify-he was the
gentleman tha.t testified that your car ·wa1s sticking out two
feet., and you heard Dr. Swisher relate the version of the late
}fr. Johnson, did you not?
A. Yes, sir, I did.
Q. All of these people related that your car was sticking
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.Anthorvy W. GiaJ1'11none.
out into the highway. Are you in a position to say for a fact
that it ".,.as not f
A. No, sir, I am not.
Q. Did your car have any other lights on other than. the
headlights and 'vhat was supposed to be the tail lights Y
A. I had my headlig·hts on, the tail lig·hts on, and the left
blinker, no other lights.
Q. Who was in the patrol 'vagon, sir?
A. Officer Ellis and Offieer Riooi.
Q. Are they going to testify today?
A. I do not know, sir.
Q. You say you were taken to the hospital. You
1st Trial were taken to the hospital before 1\fr. Johnson,
page 156 ~ were you not?
A. I do not remember, sir. I do not remember
what happened. All I remember is Offiee·r Ellis and the first
person I saw at the hospital was Lieutenant Norfolk.
Mr. Lewis : That. is all.

•

•

•

•

•

Arlington, Virginia
Thursday, 1\fay 24, 1962.
The above-entitled cause came on to be heard be:rore the
Honorable William D. Medley, Judge of the Circuit Court of
Arlington County, Virginia, and a. jury, commencing at 10:10
o'clock, a. m.
Present: Oren R. Lewis, Jr., Esq., on behalf of the Plaintiff; E. 1Valler Dudley, Esq., on behalf of the Defendant.

•

•

•

•

•

•

•

•

•

•

2nd Trial
page 2 ~

Thereupon,
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LIEUTENANT CHARLES E. NORFOLK,
was called as a witness on behalf of the Plaintiff and, having
been first duly sworn, 'vas examined and testified as follows :
DIRECT EXAMINATION.
By Mr. Lewis:
Q. Will you state your full name and occupation?
A. I am. Charles E. Norfolk, Lieutenant, Fairfax County
Police Department.
Q. Lieutenant Norfolk, did you have occasion to measure
the intersection at Rogers Drive?
A. Yes, sir, I did.
Q. Is it correct that the distance between the opening in
the median strip is 53 feet 11 inches Y
2nd Trial Mr. Dudley: Your Honor, can we establish when
page 3 ~ he did this and under what cirenmstances, and so
forth?
1\fr. Lewis: Certainly, Your Honor.
By 1\fr. Lewis :
·Q. Did you have occasion to investig-ate an ac~ident whicl1
occurred there, Lieutenant 7
A. Yes.
Q. ''That date did that accident occur?
A. It happened March 20, I believe.
Q. vVhat were the vehieles involved, Lieutenant 7
A. One of the vehicles was a Fairfax County police cruiser,
No. 72, I believe.
Q. Did you ascertain 'vho the driver of tha.t ea:r was?
A. Yes, Officer Giannone.
Q. Is that the gerutleman sitting here, sir?
A. Yes.
Q. What was the other vehicle?
0. The other vehicle was a Yellow Cab, a Chrysler.
Q. Did you ascertain w bo was the driver of that ca:r?
A. Yes, 1\fr. Johnson.
Q. Did you ha:ve occasion to take measurements of the interse.rHon, Lieutenant Y
A. Yes, I did.
Q. 1\Then did you do that?
A. They were taken during the investigation
2nd Trial of the accident. a.t tha.t time.
Q. Is this diagram. with this being· the eastpage 4 ~
bound lane of Route 50, this the westbound, this
Rogers Drive; this is the opening of the median strip, this
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Lieutenant Charles E. Norfolk.
being the grass median strip, is that an accurate representation of the intersection of Route 50 and Rogers Drive~
A. Yes. It is a normalQ. Did you measure the eastbound lane to be 19 feet 10
inches wide f1·om here to here?
A. Not at that particular measurements, not at that time.
Q. " 7hen did you measure the lanes of the hig·hway, Lieutenant?
A. It was-I do not re1nember the exact date, but it was
later. It was the first part of this month, this year.
Q. But they have not been changed, have they?
0. No, not recently.
Q. And they have not been changed since the accident f
A. No, not that I know of.
Q. So is the eastbound lane 19 feet 10 inches by your measurement~

A.. Eastbotmd lane, hard-surface portion of Route 50 a.t
R.ogers Drive measured 19 feet 10 inches. A1t the time, it
was measured with a roll tape.
Q. And the westbound lane?
2nd Trial A. The 'vestbound lane, for some reason, was
page 5 ~ two inches shorter, 19 feet 8 inches.
Q. So then these dimensions would be correct
here.
How about the median strip?
A. The median strip n1easured, also, 19 feet 10 inches.
Q. And the opening between the hvo grass strips?
A. The opening of the median between the hvo lanes measured 53 feet 11 inches. That is tentatively because, as you
know, it is hard surfaced and it is low and dirt 'vashes in
and so forth.
Q. That is a.ooura.te. That accuracy is subject to qualifiea1ions, but within a. foot or two?
A. I would sa.y less than that.
Q. Within t"ro inches?
A. Yes, sir.
Q. Did you measure the ·widtl1 of Rogers Drive?
A. From curb to curb, Rogers Drive measured 33 feet 4
incl1es.
Q. How wide is the travel portion of it, sir?
A. That is from curb to curb.
0. Rog·ers Drive is har.k l1ere, is tha.t correet, sir?
A. Yes. That is a. service street.
Q. And the street between this-the·re is a service road goes
h<'re to the right?
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Lie·u.ten.ant Charles E. Norfolk.
A. Yes.
2nd Trial Q. And Rogers Drive is back here, and how far is
page 6 ~ from here to here? You testified the last thue it
was 28 feet 5 inches.
The Court: When you say ''here to here,'' I think the l'Pporter is going- to h:a.ve a little trouble getting that desig-na.tiou
clear. Would you describe that in son1e 'vay?
Mr. Lewis: Yes, Your Hono-r.
By Mr. Lewis :
Q. For the reporter I ant des,cribing the opening- h~hveen
the grass strip of the opening of Rogers Drive onto tlw westbound lane of Route 50.
A. It measured 28 feet 5 inches. That is fron1 the. center,
and when I say ''center'' I 1nean the center of the gTass strip.
Rogers Drive con1es out into theQ. It co1nes out to here?
A. It goes all the way there, but where you have your pencil
in there it is sort of like a funnel. It ,videns out.
Q. So this is 28 feet 5 inches and this is 33 feet 4 inclws'
A. Tha.t is rig·ht.
Q. And there is a service. drive that runs back here?
A. That is correct.
Q. \Vere any phot.ograpl1s taken at tlw scene when you
were present?
A. Yes, sir. There were several.
2nd T·ria.l Mr. Lewis: If Your Honor please, I think it
page 7 ~ would save confusion if we used them in the same
order.
The Court: All right, sir.
Bv Mr. Lewis:
·Q. I .show you a photog·ra.ph which purpo1'1t.s to show two
police cars a.nd ask you what that sl10ws, sir.
The Court : Is that ident.ified on the reverse -side, ~{r.
Lewis?
Mr. Lewis: It is identified a.s P•laintiff's Exhibit No. 1,
Your Honor.
A. This shows the police cruiser that I mentioned that wa.s
involved in the accident, Car No. 72, which had been operated
by Officer Giannone, also a paddy wagon.
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Lieutenant Charles E. Norfolk.
Q. Had the paddy 'vagon been ntoved from the time of the
accident until the time that photograph was taken?
A. No, it had not.
Q. Which direction was the pnddy wagon facing!
A. Route 50 runs east and west and R.ogers Drive runs
north and south. It ends into the south edge of Arlington
Boulevard.
Q. So the paddy wagon 'vas parked facing Rogers Drive?
A. Facing the north curb.
Q. I sho'v you what has been identified a.s Plaintiff's Exhibit No. 2, and ask you 'vheth~r this sho,vs another view·
of the same seene.
2nd Trial A. Yes. This is practically the same scene.
Q. And police cruiser No. 72 is in the position
page 8 ~
it was a.fter the accident, that is to say, wl1ere it
had been lmocked, is tha,t right? I won't ask you thatwhere it was when you got there.
A. Where it was when I got there.
Q. Where it was when you got there.
I sho'v vou Plaintiff's Exhibit No. 5 and ask you if yon
an identify that vehicle.
A. Yes. Tins is the Chrysler, the Yello'v Cab that was
involved.
Q. Thrut was the cab owned hy Mr. J ohnso.n?
A. Mr. Johnson.
Q. And Plaintiff's Exhibit No. 4, is this another view of the
scene or after the accident Y
A. Yes, sir.
Q. And No.3 a.ppea~rs to be another view of the cab where it
landed, is that correct?
A. This was taken for the purpose of showing the direction
of travel and where tl1e ca:b can1e to land.
Q. Where did the cab land, over on this side of the high'vay?
A. That is correet.
Q. Is this anotl1er view of the cab?
A. Yes, sir.
·
2nd Trial
pap;e 9 ~

Mr. Dudley: What number is that,
Mr. Lewis: Tha.t is No ..7, sir.

~fr.

Lewis?

By Mr. Lewis:
Q. And No. 9, sir7

A. Yes. This is the side view taken for the purpose of
showing the front end of the cab into the bank.
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Q. I show you Plaintiff's EiXhibit No. 11 and ask you what
that purports to .represent.
A. It represents the rear end of .the cruiser that was struck.
Q. Does that accurately show t.l1e damage to the cruiser
when you arrived on the scene·?
A. Yes, sir.
Q. And Plaintiff's Exhibit No. 12, what does that show?
A. This is a photogra.ph of the cab a.fter it had been
towed from the bank, from its resting place.
Q. Plaintiff's Exhibit No.8 appears to be the rear end of a
police ca:r. \Vould you identify tha.t., sir?
A. Yes, sir. This is something shnila.r to the one tha.tor anotl1er ·one that had been damaged. It is the rear portion
of the eruiser tha.t had been involved in the accident.
~fr. Dudlev: Is that this cruiser or another cruiser?
The "ritness: Same cruiser.

2nd Trial
page 10 ~ By J\1r. Lewis:
Q. And Plaintiff's Exhibits Nos. 3 and 10 also
are photographs of the scene, is that correct, sir? I am not
asking you to interpret those.
A. No. 3 is ; No. 10, also.
Q. What year Ford autom.obile was that police car?
A. 1961 Ford.
Q. I show you Plaintiff's Exhibits starting with 13, 14, 15
anc116, and ask you if you can tell1ne what they sl1ow. Is that
the rear end of a. 1961 Ford police car?
A. No. 13 is: No. 16, a.lso; No. 15 is also the rear of a 1961
Ford : No. 14 is, too.
Q. Those are actually the rear ends of the same type of
'rehicle used by ~fr. Giannone on tl1a:t evening, is tha.t correct?
...~. Tha.t. is correct.
Q. In fact, they are pictures of Fairfax County police
cars, are they .not?
A. Appear to be, yes, sir.
0. Is there a peculia:rit.y with respect. to the -tail light of n
1961 Ford? In other words, is it visible from the side!
A. WeB, the tail light unit].fr. Dudley: Under what conditions, Mr. Le,vis, da;y-time,
nighttime, in...:between time?
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2nd Trial
page 11 r

Q. If the vehicle is square to you, that is to say,
if you were· looking at it from the side in the daytime, can you see any of the glass in the tail light?
A. A 1961 Ford taillight assembly is made so that the ·red
part is :recessed. Then it has a silver center that protrudes.
This silver center is of a mirror substance. It serves two
purposes, as fa,r as I am concerned; one is that it houses the
back-up lights of the car.
Secondly, it is put there, I believe, so that it can be seen
or so that the red light will refle.c.t on this portion of the tail
light assembly so that it could be seen, say, partially from the
side.
Q. It. does not stick out from the rim, does it?
A. I could not te-stify accurately to that. I believe it does.
Q. 'Vould you care to examine the picture on No. 14?
A. This is not exactly at right angles, so I don't know. I
do not remember whether it protrudes very much or not. If
any, it is very little.
Q. And it is not illuminated in ·any way? It has no light
initatall?
A. Yes. It uses back-up lights.
Q. I am talking about from a taillight standpoint.
A. As I stated, when the tail light is on, the red
2nd Trial reflection goes to the mirror center. It is a reflecpage 12 ~ tion. It does not ha.ve a. light, itself, in it from
the tail light assembJy.
Q. Would the question of whether or not that chron1e piece
was clean or dirty make any difference whether you could
see them from the side~
A. "'\Veil, I don: 't lmow. I imagine it would. Something
clean can generally be seen, particularly as far as the reflection is concerned, a. little mO're.
Q. I believe at 1the last hearing you testified that they could
be seen from tl1e side only.
1\:fr. Dudley: If Your Honor please, this is Mr. Lewis'
witness. He is trying to impeach him, and I certainly object to that.
The Court: That is true.
1\fr. Lewis: May it please the ·Conrt, I am surprised with
his answer, inasmuch as it is quite different from ·what it was
la.st time.
Mr. Dudley: I object to Mr. Lewis' suggestion in the pres(lnce of the jury that this ·witness' testimony is markedly
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different. There is no proof tha.t. it is. He called hhn as his
witness. He is bound by what he says, Your Honor.
The Oourt: If the 'vitness is not supposed to be a hostile
witness or he is taken by surprise by his testimony, he can
show it..
2nd Trial Is that what you are claiming, sir?
page 13 ~ 1\Ir. Lewis: ~lay it please the Court, n1ay I ask
him his relationship with Mr. Giannone?
By 1\fr. Lewis:
Q. That evening, were you the nig·ht supervisor on duty?
A. Yes, sir.
Q. And you were the person di·rectly responsible for Private Giannone and the other members of the nig·ht. duty force?
A. What d.o you mea.~, responsible Y
Q. You were the supervisor of him Y
A. Yes.
Q~ And by ''responsible," I mean you were the highest
office~ in the Fairfax 'County police force on duty at that time
in charge of the pa.trol force?
A. Yes, sir.
Q. And there 'vere ·sergeants between you and Giannone,
but you were the responsible per.son, is that correct, sir?
A. That still depends upon what you mean by being· responsible.
Q. You were his boss, in effect?
A. Well. I don't like to look at it thalt wayQ. But that is true, is it not Y
A. I guess you would say that.
2nd Trial Q. And you are still his bossY
page 14 ~ A. Wen, I am a lieutenant and he is a private.
Q. That answers my question; thank you, sir.
1\fr. Lewis: If it please the Court, I would like toThe Court: Show the statement to the witness and let him
refresh his recollection.
Mr. Lewis: Surely. Your Honor.
Mr. Dudley: Your Hono-r, I just want to note my objection
to this.
The Court: Yes. I think under the circumstances the witness is entitled to refresh his recollee:tion because it. is very
easv to testify just a. little differently 'vithout meaning to or
without really changing- it too much.
Mr. DudJev: Your Honor, I will respectfully note my exreption to the ·Court's ruling.
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The \Vitness: It can be seen much ea.sie·r if it is clean. If
it can be seen or not., I don't know.
By Mr. Lewis:
Q. Lieutenant, a.fter you ha.ve ha.d an opportunity to
examine the transcript, did you want to change your testimony that you made earlier?
A. No.
The Court: 'Vhich sta.tem.ent wa.s tha.t, 1\{r. Lewis?
'J\{r. Lewis: Tha.t was the statement that he did
2nd Trial not know whether o·r not the cleanliness of the
page 15 ~ chrome strip in the middle made any difference
with respect to visibility.
Mr. Dudley: In the first place, tha.t is not what he said.
He sa.id he as-sumed something e.leaner would be easier to
see.
The Court: He said if it wa.s a reflecting device, if it was
clean it would be better. It sort of makes sense to me.
Bv 1\fr. Lewis :
·Q. Lieutenant, you were asked, ''Can you see them from
the side.'' referring to the large ta.il lights, and you said,
"Only if the crome piece in the middle is clean," is that correct?
A. I think that was the testimony, and T still-I 1nean the
same tl1ing now. It would be easier to see if it was clean.
~fr.

Lewis: You n1ay exan1ine, sir.
CROSS EXAl\fiNAT·ION.

By l\Ir. Dudley:
Q. Lieutenant, about what time did you get to •the scene
of the accident, sir Y
A. 'Vhen I received the call, J.\IIr. Dudley, I \Vas at Gallows
Road and Arlington. Boulevard, which is approximately a
1nile, n1.a.ybe just. a. little bet:ter than a mile; I would say two
minutes or less.
2nd T·rial Q. And since you were the senior officer. prespage 16 ~ ent, I assume you were in charge of this investiga~
tiou, is that right, sir Y
A. ·Yes, sir.
Q. 1\fr. Lewis has haJided you a. number of p.l1oto~raphs and
asked you to identify them. I believe you identified them a.s
being photog'raphs of tl1e scene and of t11e Yehicles at the
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scene, except for the last four, which are apparently photographs of the rear end of another cruiser, is that Tight¥
A. Yes, sir.
Q. Photograph No. 1 is a photograph that shows the cruiser
and the paddy 'vagon :as you found rt.hem upon your arrival, is
that correct f
A. Tha.t is correct.
Q. Photograph No. 2 is another view of the same thing,
is that not right?
A. Yes, sir.
Q. What is PhotogTaph 3 f What does that show?
A. 'It 'vas taken for the purpose of the skid marks in what
I C81ll the cross-over, the hard surface portion between the two
traffic lanes.
Q. '\There on the cross-over we·re these ma.rks? In what
portion of the cross-over were they?
A. Therv were to the south side or close to the
2nd Trial east..:bound lane.
page 17 } Q. Photograph No. 4, is tha.t a longer-range
view· of the two vehicles involved?
A. Well, it is 1.hat, and it is also-it sho,vs the travel, the
direction of the travel tha.t the taxicab taken after tl1e collision.
Q. How is that shown there 7
A. By skid ma:rks and by marks through the glass plot or
the dividing· strip between the two traveJ portions of the road.
Q. In this Photograph No. 5-does tl1a.t show the position
that the ,Johnson car was in when it. came· to rest?
A. Yes, sir.
Q. And Photograph 6, I take it, again shows the ntarks tha.t
~ar ma.de as it went through the cross-over, is tl1at rig·ht?
A. No, not-yes, t.hroug·h the cross plot.
Q. That is wha~t I meant, sir, the grass plot.
Mr. Lewis : If it please the Court, I think these photographs speak for themselves. I don't tl1ink this ·witness should
be permitted to express an opinion as to the conclusions from
the evidence.
The Conrt: I do not kno·w whether l1e can express an
.opinion. If he knows, actually, who took the pho·tographs
and if he states from his own knowledge that is
2nd Trial ·wha.t they are, tha.t is all right. I don't t.hink he
pa~e 18 r ca.n conclude a1s to forming an opinion or re·ac.hing
a conclusion from the factual evidence.
1\fr. Lewis: Tha.t is aU I had in mind, yes, si·r.
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:By Mr. Dudley:
Q. Lieutenant, M-r. Lewis asked you about certain measurements that you took. Did you take any other measurements that night to which you ·have not yet testified f
A. Yes, sir.
Q. Wha.t other measurements did y:ou take, sir?
A. The n1easurements taken at the actual time of the accident 'vere taken by two 1nen, a sergeant and myself, and I
held one end of the tape and recorded these measurements.
Q. Tell us wha.t t.he measurements were.
A. I would have to refer to the accident-the SR-300 itself.
Q. Do you have that with you?
A. Yes, sir, I think so.
Q. All right.
1\fr. Lewis: 'Vould vou mind if I look a.t. that before be
testifies f
·
The Court: He can use it to refresh his recollection if that
is his report tha.t he made at the time.
ltlr. Lewis: Your Honor, may we approach the bench?

(The following· occurred out of the hearing of the jury:)
2nd 'Drial
pag·e 19 ~

~Ir. Lewis: Y,our Honor, this is an accident report on a standard form requiring the reporting to
the 'Virginia. Division of ~rotor 'Vehicles. It 'vas my opinion
that you could not use these in any respect in co.nneetion with
the case.
The Court: They are not admissible in evidence.
Mr. Dudley: I am not trying 1to introduce tt into evidence.
The Court: If tha.t is the ·report made by him, then-!
thought this 'vas the regular poli~e report he made for his
own records.
Mr. Dudley: I am not trying to introduce if:l1is. Apparently, it is a report he wants to use.
The CoUJrt: It is a report he himself made a.nd, o.f course,
from his operations and investigations.
1\{r. Lewis: Signed Serg-eant Burke.
The Court: Cheek wilth hin1 and find out "rhether that is
his report. whether he made it, if he had t.he information,
who ga.ve it to him. I think he can use it to refresh his recollec.tion. It is not. admissible in evidence.
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Mr. Lewis: Ivly problem comes with cross examination.
'Vould I be permitted to cross exan1ine him on any .other information to be found in this report?
The Court: You can exanune him on any of it.
~:I:r. Dudley: I don't' think he can c.ross examine
2nd Trial him under anry circumstances, but I think on repa.ge 20 ~ direct examinrution~{r. Lewis: Redirect examination.
The Court: On redirect he can ask him about other information. He ean say from· his own recollection. I don't see
why he cannot use it if it was made in the cQurse of his
examination. It will not go to the jury, .of course.
~fr. Lewis: Note my exception to the ruling of •the Court.
(The 11earing was resun1ed before the jury.)

By Mr. Dudley:
Q. vVhat other mea:suremen ts did you n1ake, Lieu tenant ~
A. The measurements that were made 'vas of the skid
n1arks or the marks lef.t lJy the striking car which indicate
that the car •traveled 162 feet frorn the time of the hnpaet.
Q. · In the course of your investigation, did you detern1ine
the a.ppro:xima~e location of the Giannone cruiser before it
was struck?
6

~{r. Lewis: If it plea.se the Court, I have no objection to
the Lieutenant's testifying about any inforn1ation that he
found on the scene a1: all, the location of any n1ark that l1e
foun~ there, and so forth.
However, the rule in this jurisdiction is he may not give
his opinion; he wa.s not a witness. He ee:rt.ainly did not see
the accident. It itn·arles the pro-vince of the
2nd TriaJ jury.
page 21 ~ I have several cnses I would like to prc~ent to
the Court.
The Court: I think ~that is right: he cannot foJ,]o,,r the
ma:rks hack and conclude tha.t a. cedain thing· ha.ppened from
certain physi~al facts. He c-an starte wl1at the physical facts
are.
I understood the question to lw if he knew 'vhere it was.
Does that question involve his n1.akingo a determination from
facts, or a condnsion?
1\fr. DudleY: Your Honor. I did not know 1\fr. Le,vis disputed the approximarte location of tl1e ct·uiser. He told the
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jury in his opening· st.a.temeut where he thought t:he approximate location of the cruiser was.
If there is any dispute about thatMr. Lewis: \}\Te have a 'vitness rl:hat saw it. That is the
point, and I think that is the best evidence of where it was.
Lieutenn.nt No·rfolk did not sPP it.
The ·Court : All rigl1t.
By M:r. Dudley:
Q. Lieutenant, let me ask you ·this question. You have
testified that you found certain marks in the crossover which
you have identified as being skid tuarks, that were in the
cross-over, is that right, marks that appear in Photograph
No.3?
2nd Trial A. Yes, sir.
page 22 ~ Q. Did you make any n1easurements that used
the skid marks, tlw loca1tion of those skid marks, rega:rdless of "rhat you think or anything of that kind; did you
take any measuremenrt:s with respect to those skid marks?
A. Yes, sir, I did.
Q. What kind of measurements did you take T
A. A tape 'vas used, a steel tape was used, and I myself
held the steel tape at the end of the skid maTks that we-re
closes·t to 1t.he eastbound lane.
Q. Are they the ones in Photograph No. 3?
A. These are the ones.
Q. O.K.
A. A tape was held on the places, one from the eastbound
lane, and it 'vas measured from there to the edg·e of the
south edge of the westbound lane.
Then a. different measurement was taken from. another
ma:rk that is not show.n in here. It is eoncea.led by the position
of our c.ruiser. A measurement was taken from that to the
edg-e of the road.
Then a third measurement was taken from the rear wheel,
tha~t is, the back portion "rhere it touches the ground, le:£t
rear of the tire against the ground, where tl1e tire meets the
ground, to the rear bumper of the cruiser that had been in'volved in the accident.
2nd Trial Q. You sa.y to the rear bumper; what part of the
page 23 }- rear l1umpe-r ¥
A. Directly out behind the c.a.r.
Q. To the farthest point in back of the car?
A. 1\{ore or less st!raight out to the extent of the bumper.
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Q. So that you took one tneasurement from the mark to
the edge of the road Y
A. That is right.
Q. And another n1easuren1ent fron1 the left wheel of the
Giannone cruiser?
A. ·Yes, sir.
Q. To the· rear end of tl1a.t, again, that is tlw rear btunpcr 1
A. ·Yes, sir.
Q. 'Vha.t w·as the difference between those hvo nlea.suretnents?
A. The arithme.tic :figures out~fr. Lewis: Excuse nte. If it please the Court, I believe
he testified as to ifhree n1ea.suretne.nts, 1\fr. Dudley. He said
he had a mark which he found in Photograph 3, the unpictured
mark which wa.s nndernea.th the cruiser, and the difference
from the cruiser's rear wheel to the front hnmper, is that
correct?

The 'Vitness: Yes, sir.
1\Ir. Dudley: Your Honor, this is cross ex·amin2nd Trial •at.ion.
page 24 ~ If 1\tfr. Lewis wa.nts to bring out these things, lie·
w111 have every opport.uni·ty to do it.
~fr. Lewis: If it please the Cout"'t, t.l1is is a. right important
point and I do not want the ma.n to testify to an opinion. I
think he is perfectly capa·:ble of giving the measuremeruts
of the marks.
~fr. Dudley: That is exactly what I asked hun, Ivfr. Lewis.
~Ir. Lewis: I think be ought to say 'vl1a.t the n1easuren1ents were.
1\{r. Dudley: He has already said 'vhat tl1e n1ea~mrements
were.
l\fr. Lewis: He did not say l1ow many feet they 'vere, sir.
The Court: You can give the figures. Do you have the
fig-ures there?
The Witness: No, I do not, Your Honor. I have completed
thmn with arithmetic, but I do not have all the figures.
By ~fr. Dudlev:
·Q. You ha.ve the difference between the two figures, ln1t
you do not have the figu·res themselves, is that rigl1t?
X. Yes, sir.
Q. What is the difference between the two figures?
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2nd T·ria.l
page 25 ~

~Ir. Lewis: If it please the Court, I object.
The Court: Objection overruled.

A. \Ve take these measurements-! 'vould like to clarify,
if I may.

By 1\{r. Dudley :
Q. Answer the question, then you ma.y clarify all you want .
..A.• It was three inches. These measurements were taken
by the- serg-eant and myself to determine as to how much of
the rear of the cruiser was sticking OUJt in the travel portion
of the highway. That is 'vhat they were taken for.
l\Ir. Lewis: If it please t.he Court, I would like to renew
tny objection to that. He is giving an opinion, now.
The Court: Opinion as :to what, Mr. Lewis?
~1.r. Lewis : An opi.nion as to how far the cruiser was
st.ieking out into the hig·hwa.y.
l\f.r. Dudley: The 'vitness has just said what the purpose
for taking the measurements was.
The Court: T·he jury does not have to take that if they
don't. want to. He says he took it for tthat. purpose. I do not.
know whether it determines it or not. He said there was
three inches difference between the measuren1ent.s. "\Vhether
that is accurate, whether that is the rigl1t ·wa.y to do it or
not, I don't know.

By l\£r. Dudley:
2nd Trial Q. Lieutenant, when you measured fron1 the
page 26 ~ n1ark, the skid mark there in the cross-over, when
you measured from. that mark to the edge of the
highway, in what direction did you take that measurement¥
Tha.t is, did you measure it. in a perfectly straight line perpendicuJar to the edge of the highway, or did you measure it
on some kind of an angle?
A. 1\Ir. Dudley, the way it was measured, as I stated, I
held the tape on the mark closest to rt:he eastbound lane. The
tape went across the mark that was found closest to the westbound lane. I do not know just ho'v much of a degree it wa.s
on. I do not believe ~t was exac:tJ.y a square edge, but I could
not tell you as to just exac.tl~ what angle it was.
Q. \Vhere were the skid marks from which you took this
measurement T "7bere were they with ·relation to the position
of the Giannone c.ar when you a.rrived there?
A. You mean in Telation to where the car was sitting?
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Q. That is rig·ht.
A. We measured the marks?
Q. Yes, .sir.
A. The cruiser would be-the car had been struck in the
left rear at somewhat right angles, in other words, the front
of the taxi to the rear of the cruiser. Therefore, the impact
pushed the cruiser aroundQ. Don't sa.y what you believe happened. All I asked was,
wl1ere were the marks with relation to2nd Trial A. In front of it.
page 27 ~ Q. "'\Yhen you say in f·ront of it, you mean in
front of it in the direction in which it is headed in
this pho,tograph T
A. That is correct.
Mr. Dudley: Your Honor, before 've proceed any further,
I think to relieve the mystery, we ought to let the jury see
the,se pictures. "'\Y e have had a lot of testimony about them
and they have not seen them yet.
The Court: Do you 'vant. to suspend wh~le they look at
those 13 pictures Y
Mr. Dudley: I would like to, yes, sir.
The Court: All right.
By Mr. Dudley:
Q. Lieutenant, did you see ~Ir. Johnson at any titne after
the accident?
A. Yes, I did.
Q. Where did you ·see him?
A. In the hospital, Fairfax Hospital.
Q. Did you talk to him Y
A. Yes, sir.
Q. What ·was his general condition at that time, as far as
you could observe Y
A. I talked with him. I asked him how· bad he
2nd Trial was injured, and he said it was his knee and be
page 28 ~ also had a pain in his head.
Q. Did you ask him anything about whe·re he
was going or 'vha.t he was doing or anything of that kind?
A. Yes. I a:sked him where he was headed for. He said he
was heading- up in the country to a farm that he o'vned.
Q. Did he appear to he coherent and know what. he was
saying-~

A. Oh, yes. He asked one of the· boys for a cigarette, the
sergeant 'vho was ·with me, asked lrim for a cigarette.
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D1·. Fon·est M. Swisher.
~fr.

Dudley:

That is a11. Your 'vitness, Mr. Lewis.
REDIRECT E·XA].!INA.TION.

By ]tfr. Lewis:
Q. Lieutenant, do you have the measurements as to where
these particular marks were located from any known point 1
A. No, sir, I do not.
Q. On tha't evening·, did you make a. mistake in measurenlent, Lieutenant?
A. Did I make a nus take?
Q. \Veil, did you a.nd whoever was helping you make a mistake?
A. There was a mistake made.
Q. \Vere you on the tape at that time?
2nd Trial A. I was on one end of it, yes, sir.
page 29 ~ Q. That was the width of the median strip; is
tha.t right?
A. Yes.
Q. You measured it that evening at what, at 18 feet?
A. I believe that is the feet.
Q. And when you went back in the daylight you found that
it was 19 feet 10 inches?
A. Yes, due to the fact that there had been a. patch put ·over
and the end of that patch had been put into the highway.
Q. So that pa:rticular measurement 'vas off one foot 10
inches?
A. Son1etl1ing like that, yes.
~fr.

Lewis:

That is a.ll the questions I have.

Thereupon,
DR. FORREST 1\L S\\TISI-IER,
was called as a. witness by counsel for the Plaintiff and, lJaving l)een first duly sworn, was examined and testified a.s follows:
DIRECT EXA1YIINATION.
By 1\fr. Lewis:
2nd Trial
page 35 ~

•

•

•

•

•

•

•

•

•

•
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Dr. Forrest llf. Swisher.

Q. Doctor, did you have a.n opportunity to talk to Mr.
Johnson as to how the accident occurred!
A. Yes, I did.
Q. "That did he tell you?
A. He related to us that. he was driving a c.a:r and that he
was temporarily blinded by the lights of another car which
was sitting at. the side of the road but facing toward the road
with the lights on.
As he entered this beacon of light which was crossing the
road he becan1e suddenly aware of the· presence of another
object in front of him, but too late to avoid hitting it.
Q. Did he say whether or not this other object was sticking into the road, whether it was lighted or unlighted, Doctor?
A. He did not see a.ny lig·hts on it, anyway, if they were
on.
Q. He said he could not see any lig·hts on itT
A. No.

•
2nd Trial
page 36 ~

•

•

•

•

CR.OSS EXAMINATION.

By Mr. Dudley:

•

•

•

•

•

•

•

•

•

•

2nd Trial
page 37}

Q. Do you have any written record of the conversation you
had 'vith Mr. Johnson about the accident?
A. Only partial.
Q. What is the thing that you have in writing?
A. The history a.s I recorded it here sitting at his bedside.
Q. Would you ·read that aloud, please, sirY
A. Patient driving and 'vbile blinded by other lights hit
another car.

•
2nd Tria.}
page 43 ~

•

Thereupon,

•

•

•

Anthony

'V. Giannone v.

~Iozelle

June J ohnsou

57

IRIS R. BOUCHARD,
'vas called as a witness ·by counsel for Plaintiff and, having
been first duly sv{orn, was examined and testified as follo,vs:

DIR.ECT

EXA~IINATION.

Bv 1\!Ir. Lewis:
..Q. vVould you state your full na1ne, please?
A. ~Iy name is Iris R. Bouchard.
Q. Vlhe·re do you live?
A. I live at 302 South vVest Street in Fa.Ils ·Church, Virg·inia.
Q. Are you the wife of Robert Rouchard?
A. Yes.
Q. Did there emne a tin1e when you and M~r. Bouchard
were present a.t the scene of an automobile accident which
occurred in Fairfax County, ·virginia.~
A. Yes, sir.
Q. vVhere were you and 1\!Ir. Bouchard going?
A. 1\Te were on our way home.
Q. I show you a diagram 'vhich has been previously identified as representative of the area. This is Rogers Drive.
This is Route 50 on the wa.y out of town, and this is t.o,vards
'\Yashington here.
"\Vhere do you live in relation to this T
A. Well, on R·ogers Drive.
2nd Trial Q. You live up he·re off Roger~ D·rive?
page 44 ~ A. On Rogers Drive.
Q. As you approached the inte·rsection of Rog(lrs Drive and Route 50, what did you see?
A. I sa'v wha.t appeared to be a panel truck which was
just parked there.
Q. Where was it parked, ]\frs. Bouchard?
A. I don't know what yon ca.ll it. Tt. ·was· right in where the
grass is.
The Court: 1\Thy don't you l(lt. tl1e witness go down t.o the
boa:rdf

Q. You come down here and use this truck to represent the
panel truck. This represents the opening in tl1e streets. This
is the grass here. Rogers Drive is up here.
You said you were goinp: to turn into R.ogers Drive and you
sa'v a. true;k. Approxima.t(lly where' was the truck?
A. ApproximatelY in here .
. Q. It wa.s approximately ·there?
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Iris R. Bouclza·rd.
A. It was approximately there. I knew there was a truck,
and tl1at is all.
Q. So you saw the truck a.s you were approaching· the Intersection, is that right~
A. Yes, sir.
Q. Did lf:.he truck have its headlig·hts on?
A. Yes, sir.
Q. "\Vhic.h direction were the headlights shin2nd Trial ing Y
page 45 ~ A. The wa.y they we-re cOining·, you know, that
way, the way you co1ne facing.
Q. Across the hig-hway·?
A. Yes, sir.
Q. Did they appear to he brig·ht to you 1
A. I can't say. They were on.
Q. Could you see anything l1eyond the truck f
A. I could not ·see anyit.hing beyond the panel truck at alL
Q. Did you ever see anything· beyond the pa.nel truck 1
A. After my husband had parked, you know, to go see
about the n1an in the accident, that was when I realized there
was a.not,her ca1r on the l1ighwa.y.
Q. But prior to the tin1e you parked your ear and ca1ne
back to the scene of the accident, did you ever see a truck
or car parked behind¥
A. All I sa"r was the }Janel truck and I tnade the remark,
'I wonder what he is doing there,'' and t.ha.t w:as all.
Q~ Did the lights in any w·ay obscure your vision tha:t wa.y?
Did they keep you f·ron1 seeing beyond that, in other w·o·rds?
A. I cannot. say tha.t. I did not pay it any further attention.
I did not. see anyrt:hing beyond there. It was just there and I
was curious as to what he wns doing there, and I
2nd Trial inquired about it.
page 46 r Q. As you approached this intersection here, did
your hushand yell anything' to yon? I don't kno"r
that you know the exact w·ords, hut did he~
A. He mentioned something· ~to the effe~t, "T-Ie is g-oing to
hit. 1riJn, '' or son1ething. But this is a year or so. I cannot
remember. I do not have a ve·ry good n1.emory.
Q. When did you first see the taxi, a.pproxin1a tely?
A. I realized it, you know, in d1·iving, because w·e had
passed on the hi!!'hwa~v· several ti1nes ns we 'vere driving
beyond the shopping center, I knew tl1at .this taxic.all was
over the-re.
Q. 'Vhich lane was the taxica h in?

Anthony \V. Giannone v.

~Iozelle

J'une Johnson

59

Iris R. Bo'll.chard.

A. Not being a. driver, I cannot tell you too much.
Q. This being the inside lane and this the outside lane.
A. We 'vere on the, you know, the lane where we were supposed to be to make a turn into Rogers Drive and this other
vehicle, this taxi, was then on the owtside, wherever he ·was
going, where he was supposed to be, I suppose.
Q. The taxi was in this lane and your car 'vas in this lane,
is tha.t correct?
A. Ye.s, sir.
Q. Did lie appear to he driving normally OT was he speeding fast or swerving around :the ·road, or whast?
A. Oh, no. He was just driving like he knew ho'v
2nd Trial to drive. He was just going down the road, driving
page 47 ~ wha.t appeared to be a legal speed on that highway,
or whatever.
Q. \Yas he g-oing approximate!~,. the same speed a.s your
car or fasteT or slower before tl1e impact?
A. No. He was going normal. He did not seem to be fast
nt all.
Q. You said he did not seem to be going fast. 1
A. J-I e wa;s not going fast, you know, that I would realize
that.
Q. Are you, like most women, conscious of people speeding?
A. No. W11en I ride I just ride and I have no conception
of speed or time, but I can tell if someone is going at a
speed where th~.,. should not be going on the highway.
Q. You sa:v· that your husband yelled as you approached
tl1e intersection, is that right?
A. Yes.
Q. W11at. approximately did he say?
A. I think he said he could not help it, he was going to hit
him, because ilt. seemed from where he was sitting, because he
wa.s attentive to "rha.t he was doin~·-be was driving- our carhe could see, but I don't know. He mentioned, he says ''I
don't know; he is go in~· t.o hit him, he eouldn 't help it," but
this wa.s a.s he 'vas g-oing- to n1a.ke the turn.
2nd Trial Q·. When he said l1e w·as g·oing to hit hin1, he
page 48 r ca.nnot help it, to W'hom 'Va.S l1e referring?
A. To the ta.xicall. He could not. help seeing-, yon
know, the taxicab eould not see llin1 because tl1ese lig-hts were
there. The lirttle light that the1·e wa:;: was not helping it a.nv.
Q. DoT understand -von corr..,.c.tly tlu:"tt -vou sa.id t.he taxicab
~ould not s~e the coar stiC'ki.ng- ont lwcause of the lig·hts'
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J\Ir. Dudley: Your Honor, I object. If this is what the
witness is saying herself, I object to that. She could not
testify what the taxicab could see.
The Court: That is right. She can testify to what she
could see, but I don't think she can testify to what the other
operator could not see.
By Mr. Lewis:
Q. Mrs. Bouchard, did you hear an in1pact?
A. It was so quick, and I did hear the impact. It was real
quick. It happened very quickly, so that beyond that I could
not tell you, but I did hear tl1e in1.pact.
Q. vV'hen you say it happened quickly, do you 1nea.n after
your husband yelled, or when?
A. It 'vas simultaneous. I 1nean, it wa.s just smnething that
you could not pinpoint as to when. It just happened very,
very quickly. ·It was just like a sna.p of the finger.
2nd T·rial Q. 'Vhrut. did your ca:r clot Where did your huspag·e 49 ~ band drive to after tha.t!
A. The next thing he did was n1ake his turn and
he darted out of the car to see a.bout this car.
Q. vVhich way did he turn ? Did he turn up Rogers Drive 1
A. He "Tent. in the se1~viee road there a.nd parked t.herc. He
left me tJ1ere and he ''Tent on down to see·fd>Ont the cab drive·r,
and after a. second or- so I got up and I went to the truck, you
know, 'vhere the policen1an wa.s putit.ing these flares, and I
asked him if I could call or do anrything a.nd he said no, tha.t
this had already been clone, so in vie"T of tlw.t. I felt that
there "·as nothing much tnore I could do and I s·taye<l a way
frmn a.H the people that g·athererl afterwards.

l\fr. Lewis:

You

ma~T

CROSS
By

~fT.

exmnine.
EXA~IINATION.

Dudley:
1\Irs. B<>uchard, where we:re you and your husband going,
gomg homeY
A. Yes, sir.
Q. 1\lhere had you been?
A. I was 'vorking and had been working.
Q. There 'Yere just the two of vou in the ca.r'
A. Yes, sir.
·

9·
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Ir-is R. Bouchard.
Q. I suppose you were sitting· back in the right front seat,
next to him, were you 1
2nd Trial A. Yes. I sit there alwa.ys.
page 50 ~ Q. 'Vhere had you gotten into the car originally
that night f Did he pick you up at work or something of tha.t sort 1
A. He had picked me up on Connecticut Avenue, where I
work.
·
Q. As you drove down the highway before this accident
happened, when did you first become aware of this taxica.bf
A. Beyond whrut is now known as Kroger's Food Store.·
Q. How far is that fron1 the place where the aceident
happened!
A. I have no idea. I cannot tell you the distance.
Q. I don't mean in feet or yards, but is it a. mile or more
or so or a few blocks Y
A. No, because I cannot tell you about distanc-e. I canno,t
tell you whether it is a mile or .haJf a mile. I know Kroger's
Food Store is up there and it is not too far.
Q. Let me ask you this. How long in time was itt
A. Oh, I have no conception of Hme, a.s far a.s when I am
riding, no.
Q. And no conception of speed, either?
.A. "\\Tell, no. I ca.n tell if a vel1icle is exceeding a prescribed
speed.
Q. "\Vhu.t was the preseribed speed for this road!
A. I don't know t11at, but I know wl1en something is going fast. Not being a driver, I could not tell you
2nd Trial what the speeds are, but I know when son1ething
page rn ~ is lnoving fast or w·]Jen smnething is moving slowly.
Q. And whether it is moving fast. or slowly depends on how
fast l1e is entitled to move in a. certain place; I mean, 25 miles
per hour would be fast in a school zone, would it not?
A. I don't know.
Q. "\Vere you aware of tl1e taxicab being beside you in the
road"Ta:v f
A. ""\Vell, as I told you, after we passed t11at food store
I 'vas a.wa.re of it..
·
Q. Did the taxicab ride along rig-ht beside your ca:r for this
dista.nc.eT Was l1e right even with you?
A. He may have been a little bit a.head of ns, but I could
not. be sure. In other words. we were not ·riding side by side
like this, but we may have had a. lit.tJe bit of space.
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Q. As the two ca.rs went do,vn the road, did they ever
change their positions .there 1 Tha.t is, did your husband pull
ahead of the cab or the cab fail back?
. A. No.
Q. Stayed just about the same T
A. He did not. weave in and out like some drive·rs do, you
know, ·switching· lanes.
Q. I am not ta·lking about switching· lanes. Did your husband's car pull ahead of his car at any time or
2nd Trial drop far behind!
page 52 ~ A. Not that I can recall, so therefore, I cannot
teLl you.
Q. Did you ki1o'v it was a taxicab there .next to you?
A. At. that time fron1 the food store, on, yes.
Q. You eould make out that it 'vas a cab T
A. Oh, yes, definitely, it was a Yellow Cab.
Q. ''Then did you make the remark to your husband referring to the wagon, "I \Vonder wba.t he is doing there"'
A. When I got elose, you know, beyond the grocery store,
tha.t you could see that there was something parked there
that had not been t:here before, tha.t we had never ·seen before, because as a rule no one ever parked in that except, you
know, when the'Y were going to m.a.ke a turn or something.
Q. ·Couldn't you tell that he wa.s going to make a turn?
Isn't that what he appeared to be doing?
A. No. He appeared to be sitting there.
Q. ,Just parked there?
A. Just parked there.
Q. He had the headlights on T
A. That is right.
Q. W .asn 't he headed in the direction of Rogers Drive
thereT
A. He may have 1Jeen. He was parked right there.
Q. 'Vha.t made you think he wa.s parked instead
2nd T·rial of just stopping 'vaitting· to cross the highway Y
page 53 ~ A. Because he was not n1oving and there was a
chanre that he c.ould have 1noved.
Q. I see. There 'vere opportunities to g-o across that he
did not t.a.ke?
A. Probahlv.
Q. W11at. were the condittions there that night?
a.s there
a steady stream of traffic or just an occasional car?
A. No. That. ni,g·ht, after a certain hour-I don't re1nember
e:xact.lv wha.t the time was, but I had no.fie.(.ld wl1en the neople
a.re getting out of the surrounding ln1sinesses )rou will see

'v
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Iris R. Bouchard.
on the road coming into Washington it gets busy in splurges,
you know. It slows down, but this was unusually slo".,.· There
was no oncoming traffic like go.ing to W ashingt.on, like there
was usually coming down.
Q. Just you and the taxicab?
A. It seemed like tha:t a.t tha.t time there n1.ay have been
some waiting· at the light 'vay up the hill brutQ. 'Vhen you were a considerable distance away, could you
tnake out the fact this was a patrol wag·on?
A. No. I made out it ·was a panel truck and I inquired
from my husband as to what he was doing there, bwt I could
not disting-uish as to what kind ·of a ·wagon it 'va.s. In fact,
I thought that was a funny place to park a wagon, and this
was all my interest art: that time.
Q. 'Vba.t did 1\fr. Bouchard say to you W'hen you
2nd T·rial
page 54 ~ asked him that?
A. He told me if I liked be 'vould get out and
find out, or I could do it.
Q. He said he would get out and find out?
A. He said if I was interested.
Q. I don't reckon you- sa.id anything more after tl1a.t?
.A.. After that, no.
Q. 1\.fr. L(\wis asked you something about ~"our husband's
rema:rk to von. \Vas this a shout or just a ren1a.rk, or what
did he make?
A. You kno\v, if you had probably called me the following
day or two or three days later, I could have probably given
~"OU a very vivid deseription of what I said and whrut he said,
hut I do remem:ber that he said-my husband never shouts,
yelling, you know, but he was very empha.tie and rather
sb·ong- about saying what this would be, hut I did not pay him
that mueh a1t.tention.
Q. \Vl1en l1e said this, did you look down the road to R0e
w·hat he 'vas talking about?
A. No.
Q. Despite the fact .he said this?
A. No. because at the tin1e he got it. aU ourt. of his n1onth
it had hit, you know. It was real spontaneous; it wa.s rea]
quic.Jc
2nd Tria]
Q. Did vou see the taxicab strike the cruiser?
pag·e 55 ~
.i.. He- was the only one there.
Q. Did you see it happen f
A. No.
Q. You did not- see it?
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A. No, I did not. I re81lized that be had made that remark
and he 'vas the only car on there and it was tha.t cab.
Q. You heard the crash but you did not see it?
A. Oh, I heard it, all right. That is Tight, I heard it.
Q. At the time of the crash, how far were you frmn Rogers
Drive then?
A. 'Veil, I don't know. I g·uess we were right ready to
m.ake the turn.
Q. H~ad you started to make your turn?
A. No. You kno,v, we were· not. turning in because we were
almost preparing- to n1ake a turn into Rogers Drive. I cannot
tell you how far because then it 'vas only .a. few seconds and
I found myself parked on the service road a:nd my husband
had gone off, and that was it.
Q. Was the taxicab ahead of your husband's car at the
time the crash occurred~
A. Ahead? It was way down in the gully.
Q. I mea;n before he "round up in the gully. I 1nean at the
time he SJtruck this other vehicle, was he ahead of
2nd Tria.l your husband's car?
page 56 ~ A. Yes, because he was going straight, yes.
Q. How far ahead of that car was he, approximately; do you have any idea?
A. No, I don't have any idea at all because· I 'vas extremely
upset w:hen it aU, you know, ha.ppened, and it did not conce·rn
me a.t all.
Mr. Dudley:

That is all.

REDIRECT

EXA~IINATION.

By Mr. Lewis:
Q. One more question, 1\{rs. Bouchard. You sbvted that.
the·re was no traffi.c coming toward Washington. If there
had been a ear which 'vas fac.ing the opposite direction, w·ould
he have been able to pull out and go into this lane? 'Vas there
any traffic coming from this direotion Y
A. Not going into
ashington. To the best of 1ny knowledge, there 'vas no traffic going into Washington.
Q. How a.bout from "'\Vaishington?
A. Well, we 'vere the only ones en route. As I n1entioned,
there ma.y have been son1e wa.iting- at t11e lig-ht to c01ne down.
Q. So a car 'vould ha.ve been able to pull out here inasmuch
as tl1ere were no other cars on the road a.t that instant, is that
right?

"r
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A. I don't follow vou. You will have to excuse me. You
1nean thu1t sonwone else could l1a.ve cut between
2nd Trial these two ?
page 57 ~ Q. No. If someone wanted to pull out, was he
stopped from pulling out in other wo·rds?
A. No. I guess he could pull out very smoothly because
he w·ould ha.ve nothing to Rtop hhn from going this way.
Mr. Lewis:

Thank you very InuC'h.
RECROSS

EXA~IINATION.

By Mr. Dudley:
Q. Do you •rementber wba.t tin1e the ac.c.ident happened?
A. No. I don't wear a watch and I never look at a. clock.

Mr. Dudley : All right.
Thereupon
ROBERT L. BOFCHARD,
w·as called as a witness by counsel for plaintiff and, l1a.ving
been fi·rst duly sworn, wa.s exmnined and te·stified as follows :
DIRECT EXAl\IINATION.
By Mr. Lewis:
Q. Would you state your name, sir?
A. Robert L. Bouchard.
Q. Are you the husband of the lady that testified earlier?
A. Yes, sir.
Q. "\'Tere you a witness to an automobile accident w·hich occurred approxima.tel~r a. year ago in Fairfax
2nd Trial County, sir?
page 58 ~ A. Yes.
Q. In which direction 'vas your a.uton1obile going?
A. West.
Q. On what road, sir·?
A. It was Route 50.
Q. Toward what intersection were you proc.eeding?
A. To Rogers Drive and Route 50.
Q. Calling your rutte.ntion to the diagram here, this has been
identified as a. diagTam of the intersection "rith this being·
the westbound lane of Route 50, this being the eastbound
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lane, this being the opening bet·ween the median s.tri p, this
being the grass portion of the 1nedian s•trip, this being the
ent:ra.nce, so-called, to Rogers D:rive, a· service drive being
here going· parallel with R-oute 50, and another extension of
Rogers Drive beyond.
Is that an accurate representation~
A. l•t is correct.
Q. Previous witnesses have testified that the various distances on here have been measU'red and are aceura.te within
an inch or so, with this opening l1ere being 28 feet five inches,
th~.t tl1is opening· here is 53 feet, thart the ".,.estbound lanes
taken together are 19 feet eig·bt inches, and that the eastbound lanes coming in the opposite direction a:re 19 feet 10
inebes, t be two lanes togetl1e-r.
2nd Tria,]
. A.s you approached the intersection a.t Rogers
page 59 ~ Drive, what did you first see?
A. \V ell, I was traveling beside a Y eUow Cab
which I later learned was 1\fr. ~T ohnson 's vehicle, and at the
poinrt where he obstructed my vision from a panel ti·nck
which was pointed with lights on in the direction of Rogers
DriveQ. ~Could you come clown here and locate the panel truc.k,
please l This is the line right here of tl1e highway with tl1e
panel truek on the Hne or back of the line, or what?
A. It. is hard to judge here because the panel truck a.ppea.rs
to be as big as the-I would say rig·ht in the center of t.he
n1edia.n, clearing both laa1es.
Q. \~7ill you dra:\V a line around .tha.t?
Was there another vehiele that von later saw hehind the
·
panel truck?
A. Yes.
Q. ''rould you use that blue car there to sl1ow the location
of tha.t vehicle?
These squares, ineidenta.Uy, sir, are about four feet, so yon
can use tl1at as a rough seale.
~fr.

Dudley: \Vould you dra.w a line a.round tba.t, sir?
Q. :Wiay I put. a. ''B" in here to show that this wns your
n1ark?
A. Yes.
Q. You l1a.ve shown this pane1 truck as facing~
2nd Trial Rogers Drive, is that correct?
p-age 60 ~ A. That is correct.
Q. And did it have its lights on 1
A. Yes.
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Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

"\Vhich way were they going?
T.bey 'vere heuded directly into Rogers Drive.
A.cross ·this lane, is tha.t correct~
Right.
"\Vhich la.ne of the highway were you in, sir?
I was in the outside lane.
\Vhich one f
That would be the top lane.
That is t.llis one here?
Right.
Q. I will use this car to indic·a te yours. Which lane wa.s
Mr. Johnson's taxicab in?
A. On the ·lane next to 1nine.
Q. That is which la.ne, this one here?
A. The inside lane.
Q. As you ·a.pproa:ched the interseeotion, you .sa.w this panel
truck. Did you see wha.t kind of a panel truck it was f
A. I sa'v the panel truck prior to tha.t.
Q. How far do'vn the high,vay did you see him?
A. PeThaps two blocl\s, tw~o to three blocks. lVIy wife had
Ina de a cmnment on it. I don't recall ''rl1a.t it was,
2nd Trial or didn't..
page 61 ~ Q. She did. As you were approaching tJ1e in•terseotion and as you got close to here, wha.t did ~rou
~we. sir?
A. At the point where 1\fr. Johnson's car obstructed n1y
view of the headlights of the pa.nel truck, I was ahle to see
til{~ back end of the other vehicle extending onto the highway.
Q. "\Yould you place this red C'a.r that. we a!re using for 1\!Ir.
•Johnson's in the location that you s·ay tha.t it obstructed the
liO"hts ~
A. i cannot be positive of this being perhaps here or here.
It. "ras at the point where he olJst.ructed my vision from the
lights tha.t I was a.ble to see him.
Q. Locate him as well as you c.an.
A. I think that is probably rig-ht.
]\fr. Dudley: ''rould you dra:w a little mark around those,
before you lea.ve, si·rT
T.he "Titness: You want m:-\r initials on these?
1\f.r. Duclle~r: If you please·.

Bv Mr. L0,vis:
·Q. \\Tould yon take the stand again, Mr. Bouchard!

68

Supreme Court of .Appeals of Virginia

Robert L. Bouchard.
You mentioned "rheu this taxica.b obscured or shielded you
from the lights; what do you mean by that, sir!
A. 'Veil, I wa.s then able to see beyond •the lights, the back
end of the car that was extending onto the highwa,y, a.nd I do
not know whether the view was picked up by my
2nd Trial headJights or 1\Ir. Johnson's headlights.
pag·e 62 ~ Q. Before he ,blocked or shielded you frotn the
lights, were you able to see beyond them '1
A. No, nothing.
Q. "\Vhat did you see beyond the lights?
A. I saw the back end of a ca:r extending onto the highway.
Q. "\Yere there any tail lights burning?
A. No.
Q...A.t the mmuent tl1at you sa:w thcn1, how long frotn then
to the t.itne of the impact?
A. 'Ve11, I n1ade a connnent to n1y ,vife, ''Good Lord, be
c.annot sec him, he is going to hit,'' a.nd it. 'va.s instantaneous.
I an1 not sure that I had completed my statement or right at
the conclusion of it.
Q. What did you do then, ~Ir. Boucl1ard?
A. I turned right into Rogers Drive. I croRsed the ser'\rice
road and stopped.
Q. Did you go back to the sc.ene of t.he accident?
A. I jumped out of the car and ·ran aeross the hig·hway. Any
traffic tha.t had been opera1ting lutd since stopped. I crossed
the highway and saw the police veohi0les a.nd tlw policemen,
~o I ran across to Mr. Johnson's car in the opposit(l lane.
Q. Were you the first one there~
A. Yes.
2nd Trial
Q. 'Vhat did you do then?
page 63 ~ A. I turned off the s"ritch.
Q. Did you speak to ~fr .•Johnson?
A. Yes.
Q. What did you say to l1im?
A. I asked hin1 if he was all rig-ht and he said, "I think n1y
ribs a.re broken and my legs feel like they are hroken. ''
I asked hhn if he wa:nted a eig·arette and he said, ''Xo,
thank von.''
Q. Did you tell him that you had witnessed t.he aceident f
A. I put my card in his pocket and advised hin1 t.ha.t I had
see.n wha.t happened.
0. Did you advise anybody (lise that you 1Hld Rcen t11e a.eciclent¥
A. I advised a police lieutenant 'vho sbowed np on the scene
n little later.
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Q. Did he ever or anybody fro111 the Police Departn1ent
ever get in touch with you 1
.A.. No one from the Police Department ever made a contact with me in regard to this.
Q. How many policmnen were on the scene prior to this
police lieutenant's com.ing 1
.A.. Four.
Q. Ho"\\1" n1a11y policen1en were in their paddy wag·on, if you
sa.'v them?
2nd Trial A. I did not realize u11'til I went fron1 ~Ir. ~T ohnpage 64 ~ son's car back across the road t.ha.t it was a. pa:trol
wagon.
Q. 'Vas it.s lig·ht bur.ning on the top 1
A. No, not at t1he time of the ac.c.ident.
Q. 'Vere you present when Lieutenant Norfolk a.pproaelwd
the offieers that were there a.t the scene originally~
A. Yes.
Q. Did he n1ake any comn1ent to them?
A. lie 1nade a. comment-I cannot quote hin1 on itl\Ir. Dudley: I object to any state·ment. Lieutena.nt Norfolk
l1ave n1ade to sontehody else. Lieutenant Norfolk 'vas
hm:e-, called h? the Plaintiff.· Any statement he n1ade he can
certainly testify to hin1self.
i\fr. Lewis: If it plea.s0 tl1e Court, the other question will
~l1ow it 'vas made to ~{r. Giannone.
l\f r. Dudlev: It. does not n1ake any differe.nce whom it was
nwde t.o, yolir Honor. If such a sta:ten1ent was made, Lieutenant Norfolk wa.s here; he was the man to test.ifv to "rhat staternent was made, "rhat Giannone said, if anything. This witness is not competent to testify to some conversation occurring· between two other people both of whom are here to
testify.
The Court: I think he can te.st.ify a.s to wha.t was said
to tl1e Defendant a11d what the Defendant sa.id.
~fr. Dudley: I think he couJd, your I-Ionor. if it
2nd Trial 'vere no.t for the fact Lieurl:ena.nt Norfolk's testipage 65 ~ n1ony on tha.t would eerta.inly be the best evidence.
He was not asked anything along this line 'vhatsoClver n.nd he was right on the stand, and the only other effect
it could possibly ha.ve w·ould be to impeach Lieutenant Norfolk. who was the Plaintiff's own witness.
The Court : He could not impeach him if he did not testify
to it.
1\fr. Dudley: No, sir, so it could not be that
m.av
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The Court: I don't know· what rule you are relying on.
Mr. Dudley: It is hearsay testimony, your Honor, as far
as this witness is concerned.
The Court: Not if he was there.
Mr. Dudle;y: Lieutena.nt Norfolk is the man who is supposed to have made the statement, your Honor. He was not
even asked about this.
The Court: "lhat do you say?
Mr. Lewis: If it please the Court, the Defendant was present. It took place in1mediatel·y foJ.Io,ving tile accident and we
feel that 1t goes to show what the circumstances of tbe accident were.
The Court: The objection is overruled.
Mr. Dudley: Note n1y exception, please.
By Mr. Lewis:
Q. 'Vas :1\ir. G~a.nnone ·present there at that
2nd i'rial time'
page 66 ~ A. He was sitting in the police cruiser.
Q. 'Vas Liewtena.nt Norfolk talking to him?
A. The Lieutenant 'vas talking to apparently all four of the
police officers.
Q. What did he say, in substance?
A. In essence it wa.s : ''You gu~rs sure picked a heck of a
place to park and talk.''
Mr. Dudley: Your Honor, I certainly ask that that be
stricken. Of what possible probative value is tba,t in this
caseY What is that supposed to p·rove'
The Court: I thought 1\Ir. Lewis was going to have the
witness testify to something· that the Defendant had said in
response to the question.
1\fr. Dudley: I thought so too, your Honor, and I want.
to move for a mistrial right now. I think this is a very
serious thing a.nd 1\ir. Lewis mis.represented to the Court
what this 'vas going to be. It was not a.ny statement made to
this boy that he was called upon to reply to at all. Itt appears
to have been some general statement made in the presence of
a.ll the officers. It is l1ighly prejudicial
The Court : I will grant your motion to strike the statement and I ''rill deny your motion for a mistrial. I do not
tl1ink it added anything to it one way or the other.
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:nrr. Dudley : I will note n1y exception.
2nd Trial The Cou1'!f:: Yes, sir. Just strike that from
pa.ge 67 ~ the rec.ord. I did not anticipate it for what I had
ruled on. In ':riew of that, I think I must sustain
your eutire objection to this witness' te-stifying a.s to what
conve-rsation took place.
~Ir. Lewis : If it please the Court, does the Court not
want. 1ne to ask whether Private Giannone made any rely to
the sta.ten1ent or not 1
J\Ir. Dudley: It did not ca.ll for any reply, your Honor.
It is obvious by its terms the man just n1acle a. remark.
The Court: I just. ruled it out, J\:Ir. Lewis.
J\fr. Lewis: Thank you, ~:-our Honor.
Bv ~Ir. Lewis:
·Q. l\tir. Boucha·rd, did you ever see any ta.H lights on the
police car a.t. any t.in1e?
A. I did not notice.
Q. 'Vere you looking in that direction?
A. Traveling down the highway, yes.

1\Ir. Lewis:

You may examine.
CROSS EXAJ\iiNATION.

By J\ir. Dudley:
Q. 1\ir. Bouchard, as I understand it, this is supposed to be
the positions of the cars at the time you saw this critical
condHion, is tha.t right 1
A. Yes, sir.
Q. How could you see the rear end of that
2nd Trial eruiser if your car was in this position a.nd 1\{r.
page 68 ~ Johnson's car was rlirectly between you and the
rear end of that cruiser?
A. I was not that cautions about placing it so tharf: I could
see the tail end of the blue car.
Q. I asked you to mark then1 over there exactly ''rhere
they were. If that is not rightA. It is ha.sicaHy right, hut I was still able to see tl1e back
end of the police eruise·r.
Q. How· ·were you al1le to see· it if this diagram is rig-ht
and J\{r. ,Jol1nson 's ca.r "ras directlv between vou and the
rear «?nd of that cruise·r? I-I ow ·were ··you able to· R«?e it?
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A. I was able to see by his car. It is possible my automobile should be 1noved up perhaps a little farther.
Q. You move it up, then, sir, if that is not right. Bear in
mind where you were sitting in the car, now.
Thlllt is rig-ht, is it?
A. If I could get a. line of vision, I think that is about ·rig·ht.
Q. Do you think you could get a line of vision in that
position?
A. I think perhaps over the hood of the car.
Q. All right. Si•t down again, please, sir.
Mr. Bouchard, what were you going to do? \Vere you going to go straight through this interseet,ion or turn, or 'vhat?
A. No. I was going to turn right into Rogers
2nd T-rial Drive.
page 69 ~ Q. As you and ~Ir. Johnson proceeded down the
highway, when "rere you first aware of his car?
A. I was a.wa.re of his car a.t the intersection of Graham
R.oad and Route 50.
Q. Is there a traffic light there?
A. There is a traffic light.
Q. How far is that frmn the scene of t.]Je accident T
A. I am not posi,tive of the length of blocks. I would say
four or five blocks.
Q. Had you been traveling along·side his car or roughly
alongside his ca:r for this four-or-five-block distance?
A. We left the intersection a.t about the ·same tin1e.
Q. As you traveled down the roadwaiY, which ca~r was in
front, so to speak?
A. I believe I was at t11e start.
Q. '\Vas l1e gradually overtaking you?
A. Yes. For a point I would guess that we were running
side by side.
Q. How fast were you going, ~fr. Bouchard!
A. EstinUl.ted, at about 40.
Q. As you g·ot dow:n close to this intersection, you were
going· to make a rig·ht-ang·Ie turn, were you not f
A. That is correct.
Q. And you l1ad been traveling 40 1niles an hour,
2nd Tri.all a.pproximately, is that right?
page 70 r A. Yes.
Q. Olniously, you had to slow down to make that
turn, did you not Y
A. Tha.t. i~ t·;g·ht.
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Q. And the way you have drawn this, it would appear that
at the tune we are talking about, if this scale is right here,
say this is 28 feet, you were about roughly 20 feet f.rom this
interseetio.n at the crucial n101neut, is that ·right Y
A. Right.
Q. And yet the front end of your car, even though you
were slowing down for this curve, the front end of your car
wa.s s·t.ill along·side the rear end of his car?
A. I would judge about thatt.
Q. How fast. wet·e you going· a.t that time, 1\i·r. Bouchard?
A. To 1nake the turn, I hadn1y brake applied and that very
point it would be n little bit difficult because I was slowing
down quite ra.phlly.
Q. You would not want to say how fast you were going?
A. vYhen I made the turn I ·would say 25.
Q. And you were 20 feet frmu the turn then?
A. That is about a car length; that is a.bout correct.
Q. 1rou would say this is about a. car length frmn the interSN.,tion,
.
would you not?
2nd TTinl
A. That is correct.
page 71 ~
Q. Are all these 1neasurements on this hoard
right, as far as you are persona.Uy concerned, approxhnn.tely 1·ight.?
A. I cannot dispute that
Q. You did not. agree with them the last thne we 'Yere
here!
A.. You measured t.l1en1 and I did not.
Q. I did not measure them, sir. The police offi.cer m~asured
them.
A. TheY were measured.
Q. Are· they right?
A. I cannot dispute it.
Q. I am no.t asking you wl1ether you dispute it. As a. mrutter
of faet, when you were here before you were under the hnpression this opening here w·as considerably wider tha:n the
opening here?
A. My assumption is the measurements are correct.
Q. That is not wha.t I am asking you.· I said, w·hen you
test.Uied here before you testified tha.t t.his opening into
Rogers Drive was a good deal larger than the opening here,
this eross-over, is that not rig·ht?
A. That is rig'ht.
Q. About how '\\r.ide do you think t.his opening· is?·
A. 55 feet, I believe.
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Q. You think it is thart:. wide 1
A. Yes, sir.
Q. Have you always thought it was that wide!
A. No.
Q. ~lr. Bouchard, yon ~aid that nobody frmu the Police
Deparbuent got in touch with you. As a. m.a.bter of fact, you
sent a. statement to the Police Depa:rtn1ent, did you not~
...~. I did not.
Q. You did not?
1\Ir. Boucha:rd, your view of :the rear end of this eruiser
was, you will adn1it, a very n1o1uentary and fleeting glintpsc
of it, was it not~
A. It was.
Q. And the hard surface of this cross-over is exn.ct.ly the
same colo·r a.nd texture as the hard surface of the road itself,
is it nod:.?
A. That is correct.
Q. vVhat kind of a car do you drive, 1\Ir. BouC'hanl·~
A. An Oldsmobile.
Q. How wide do you think this spnec is, tba.t is, not the
width of the island itself, from the separated eastbound
lanes fron1 the \ve.stbound lanes, how wide do you think it is?
A. That I do not know. It appears to he 19 fePt.
Q. How do you think it con1pares with the lengtl1 of your
automobile?
A. Almost exactly the same.
Q. You think your autmnohilc is 19 feet 10
2nd Trial inches?
page 73 ~
A. Not 19 feet 10 inches; I was looking at tl1e
19 feet. I CaiJnot see the sma.ll dhnensiom;;.
Q. This says, for your information, 19 feet 10 in:·hcs here.
Is it your in1pression tl1a.t when a. ca.r is in this cross-over
perfectly perpendicular to t1w roarlway, tlult it oernpics the
whole cross-over?
A. The largest portion of it.
Q. I am sure it. oeeupics the larg·cst portion of it. How
nnlCh difference is there f
A. I "\vould say' possibly one foot.
Q. One foot on either end or a total of one foot?
A. A ~total.
Q. Six inches on either end?
A. Yes, sir.
0. Was a.nv tra.ffie coming out of R.og·ers Drive?
A. I saw no traffic con1e out of Rogers Drive from the tin1c
we left tl1e ligl1t.

2nd Trial
page 72 ~
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Q. And as you a.pproached Rogers Drive you would have
:seen any traffic coming out of there, would you not?
A. I do not believe .so at this poiillt because that was the
point of impact. I saw the cab when it turned up sideways.
Q. As yon were approaehiug, though, before you got to
this point?
A. Not necessarilv.
·2nd Trial Q. You had a vision of the mouth of that interpage 74 ~ section, did you not?
A. Yes, sir.
Q. Did you see n ny NU's coming out of there!
A. No.
Q. As a Ina.t1tcr of fact, you were looking to see if any 1vere
coming out of there!
A. No. I had no reason to.
Q. You we1·e going to turn in here and you were not concerned about it?
A. No.
l\f r. Dudley: That is all.
R.E-DIRECT EXA~IINATION.

13,. Mr. Lewis:
·Q. 'Vas there any traffic as you approached this intersection, ~fr. Boucltnrd, was there any traffie coming on the easthound lane here f
A. I did not see anv.
Q. 'Vas there a lot ~f traffic immedia.telr ahead of y~m tha.t
would have blocked this car moYing· outf
A. There was no traffic.
Q. About how ftu· was the police car stieking out in the
highway?
A. From the back wlH'Cl, at an angle.
~Ir. Dudtle~·: Your Honor, I want to object to
2nd Trial this ques·t.ion a~ going- beyond the scope of n1y
page 75 ~ cross exantinntion. I did not ask tl1a.t question.
~he Court: I will p('l'mit 1Iin1 to I~eopen it on redirect, if he wants.
~fr. Dudley: Note 111~· exception, your Honor.
The ·Court: All ·right. Go nh('acl

Bv 1\fr. Lewis :
·Q. How far was it st.i~king out, a.pproxima.tely?
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A. Fro1n the back wheels, frotn the front portion to t.he
hack buntper, I 'vould sa)"" half of that distance onto the
highwa:y.
Q. About how far is that?
A. Two feet.
Q. So, therefore, even though your g·la.nee wa.s fleeting, is
there any question in your n1ind that t.ha.t car was sticking
out into the highway?
A. None whatsoever.
Q. How is it that ~~ou rould s~c the police car sticking out
and ~Ir .•Johnson could not?

J\.Ir. Dudley: I object to that, your Hono1·. lie wouldn't
know wl1ether ~Ir. Johnson saw it, even, n1ueh less why l1e
could not have seen it.
The Court: I think all l1e could testifv to is whv he ~{)nld
not see it, whether he wa.s able to see it. I don't think he
can testify w·hat. l1appened to any other cars.
2nd Trial Bv 1\fr. Lewis:
page 76 ~ "'Q. V.l ere you able to sec fhe Nll' Rtieking out hefore l\fr. J obnson 's car got. in the position that
blocked the li~hts from vou f
A. No, sir...
·
Q. Were the lights bright?
A. Yes.
Q. Could you come and 1nat·k on tl1e hoard which way they
shone?
A. AH rig·ht.
0. A bout how fast "·as ~It'. .T olnu:;on going?
A. I don't know.
Q. How fast were you going?
A. At this pojnt?
0. No. Prior to getting to t1tis point.
A. At the maximum spe~il, I would guess at 40.
0. Was he going· faster than you were?
A. No.
Q.
as t.l1e view of the police ea.r hidden as you approa.ehecl
down the hig·hwav by anv other vehiele?
A. The vie""" of the police ca.r?
Q. Yes. Was the view of this ear l1ere hidden bv any other
vel1icle as von ca.n1e down tl1is way?
·
·
A. Bv the panel truck.
·

"r

~Ir.

Lewis: You may examine.
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··· ·. RE-CROSS EX.Al\IINATION.

2nd Trial
page 77 ~ By M·r. Dudley:
Q. l\Ir. Bouchard, did not you tell 1ne a while
ago that ~Ir. Johnson was overtaking you as the two of you
were g·oing down the road!
A. No. Yes, as I started reducing n1y speed.
Q. And you say you left the traffic light first, before he
did?
A. Yes.
Q. And that he overtook you going down the road'
A. Yes.
Q. Then he was going faster than you were, to overtake
you, was he not 1
A. No, sir.
l\fr. Dudley: That is all.

•

•

•
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2nd Trial
page 103 ~

Thereupon,
ANTHO~Y ,V. GIANNONE,
wa.s called as a witness in his own behalf and,
2nd Trial having been :first duly s'vorn, was examined and
page 104 ~ t~stifiecl as follows:

DIRECT

EXA~IINATION.

Bv 1\Ir. Dudlev:
··Q. You are the Defendant, Anthony Giannone, is that rig·ht,
sirf
A. Yes, sir.
Q. 'Vl1ere do you live?
A. 2868 Soutl1 Ab;ng-don Street, Arlington.
Q..A.re you 1narried'
A. Yes, sir.
0. How old are you?
A. 25.
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When did you go to work for the Police Department Y
Approximately two years ago.
What had you done before tha.t?
I was in the service.
Q. How did you happen to be at the place where you were
when thi-s accident happened 1
A. I had responded on a. call in the Fenwick Park area.
Rogers Drive is the main entranc.e to this area.
Q. Had you c-ompleted your business on tha.t call or what
was the story?
A. The location was the wrong location. It was not in the
Fenwick Park area. It was given to anather unit
2nd Trial and I was on my way hacl{ out of the Fenwick Park
page 105 ~ area.
Q. "\Vhere were you in tending to go?
A. I was going t.o go close to this a:r~a w·here the other
unit had been assigned in case he needed any backing up.
Q. Will yon tell his IIonor and the ladies and gent~emen
of the jury wl1a.t ha.ppened as you pulled out of Rogers Drive
there? In other words, did you pull straight out or did you
have to stop?
A. No, sir. I came out of R.ogers Drive, stopped a.t. the stop
sign on the servie.e road, proceeded across the service road
to tJ1e main road, Route 50. I 'had to stop there for traffie and
then proceeded a.eross the westbound lanes on Route 50 into
the median strip.
I was unable to go eomp1etely through the median strip ·
beec'luse of eastbounrl traffic. I had to stop in the median
strip.
Q. Is it yonr rec.ollection that there was traffic. in the easthound lanes there?
A. Yes. There definitelv was.
Q.
a.s traffic light or 11eavy or medium at this particular
time!
A. It was the tail end of the night rusl1 hour on Route
50.
Q. Officer, while you were in the median strip there, did any
other YehicJe, enter tha.t same strip?
2nd Trial
A. Yes, sir. The paddy wagon did, patrol
page 106 ~ 'va.gon.
Q. Did Yon have anv conversation witl1 the
people in ·the paddy wagon?
.
A. Yes. I did, sir.
Q. I do not want you to tell us what you said to them, hut

Q.
A.
Q.
A.

'V
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was it an extended conversation or, "How do you do"·? Was
it a long talk, exchange of pleasantries, or wha.t?
A. No, sir, it was not, it was only a fe·w n1oments.
Q. When you pulled into the cross-over there, \vhere did
you stop with reference to the two lanes of traffic 1
A. The lanes of traffi.c. in front of n1e f
Q. Yes.
A. I pulled 1ny c:n1iser as c.Iose as I could to the edge of the
line in the eastbound lanes of traffic.
Q. Fron1 your observations of'the location of your ear that
nig·ht, did you suspeet or know or have any idea that your car
or either end of your car 'va.s projecting into a traffic lane 1
A. No, sir, I did not. I pulled n1y cruiser in there and to the
best of my lu1owledg·e the car was co:rnpletely in the median
~trip, although I did not g·et out and look to see if it 1va.s
hanging· out at either end.
Q. liow long were you in tha.t. 1uedian strip fron1 the time
~·ou pulled in there until the time fhis m·a.sh happene~l,
1ninutes, hours, seconds f How long were you in
2nd Trial there?
pag·e 107 ~ A. :aiinutcs, Yery few n1inutes.
Q. \Vha.t lights w·ere burning on your car at
thn.t tin1e?
A. 1\fy headlig·hts were on. ~fy tail lig·hts were on, and
also the left blblker light.
Q. \Vhy did ·you have the left blinker lig-l1t on?
A. I was going- to n1ake a left turn fr01n the 1nedian strip to
g·o eastbound on Route 50.
Q. Are YOU in a position f-ron1 any observai.ion that you
nmde at that. time, do yon know whetl1er or not the sig·nal
light was working?
A. To my knowledge, it was. On the da.sh is located an
indi?a.tor lig-ht. \Vhen this indicator lig-ht. is blinking your ta.i]
lig·ht is working'. I did not go out. and look to see if the tail
liaht was blinking, but when the blinking ligl1t is on the tail
light is working, sir.
0. Did you a.t. my request and sug·gestion exa.mine tl1P.
~.rniser to see "rhether or not the lig-l1t in the inside would
fnnction, tl1a.t is. the c.licking· meeha.nisn1 w·ould function "~hen
thfl lhrl1ts hehind were not w·orking?
A. I did.
1\I r. Lewis: Just a. moment, sir. Shouldn't we find out, if it
nlease the Court, if it was done recently or "rith another
r.ruise-r? I think it is ol)jee.tionable. This is an experiment.
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The Cout"t: I think it is admissible to deter2nd Trial mine how that mechanism as set up would work,
page 108 ~ under what conditions it 'vould work I think that
is achnissible. The objection is overruled.
J\tir. Lewis: Note n1y exception, your Honor.
The 'Vitness : Yes, I did, sir. I used the sa1ne cruiser
that was involved in the accident.
Bv Mr. Dudlev:
"'Q. 'Vhat did you determine as far as the mechanical set-up
there is concerned?
A. When the blinking light is ·Oll your taillight does blink.
If the blinker does not g·ive a ticking noise, it does not blink.
Q. When your car was in .U1e median strip, was it at right
angles to the traffic or was it on an a.ng·le?
A. It was on an angle.
Q. Do you kno'v exaetly the angle it was on f
A. No, sir, I do not.
Mr. Dudley : That is all.
OROS.S EXAl\fiNATION.

By Mr. Lewis:
Q. Mr. Giannone, did yon 1nake an experiment. as to how
long the ticker ticked before it goes off automatically?
A. Before it. goes off?
Q. Yes.
A. By that you mean when you turn it on as to
2nd Trial when it starts?
page 109 } Q. Yes, sir.
A. Ahnost momentarily, as soon as you pull
the lever down.
Q. I think you Inisunderstood me. Turn signa.ls are c.onstructed so that if you turn then1 on they tick for a certain
length of time and then they quit.
A. That signal ''ill sta.y on as long as the whee·l is not
moving. There is a little mechanism that works right on the
steering column. When you turn your wheel in the opposite
direction it will go off.
Q. But don't they have another mechanisn1 on there that
turns it off, regaraless?
A. No, sir. If you don't turn the wheel it. stays on.
Q. Have you had the experience of sitting; a.t a stop lig·ht
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preparing to turn, turn your turn signal on and have to reactivate it before you n1ove D?
A. Not to 1ny kno,vledge, no, sir.
Q. You do not know actually whether or not your car was
sticking out or not. t
A. As I said before, I did not get out and walk around and
look to see if it was. I pulled in there and was reasonably
sure I was completely in t.he 1nedian strip.
Q. Do you know whether your car would fit in the 1nediau
strip this way, depending necessarily, if you
2nd Trial turned it at an angle, would it, because there
page 110 ~ 'vould be a short distance from here to here,
slwrtet· tl1a.u there would be from here to here ·y
A. You meau if the car was placed at an angle in the intersection?
Q. Yes, sir.
A. I believe it would fit. I haYC' 1nade turns in that intersection before.
Q. You n1ig-ht l1ave been stieldnp: out before, too, couldn't
you!
A. I do not believe. I don't usually leave it sitting out
tlwt·e.
Q. If two witnesses said that you were sticking- out, you
are in a position to deny that., are you?
A. All I know is what I have <lone. As to wha.t they say,
that. is a com-pletelv different 1natter. I know I had the car
in. If they dispute that, 'vhyQ. You were talking to Private Riccia and Private Ellis?
A. A fe'v words. I would say I spoke to Private Ellis.
l-Ie was the closest one.
Q. You said that you pulled in a. few minutes before the
CJ'ash and then the pa.ddy wa.go.n pulled in, is tha.t right?
A. Repeat thRJt, sh· Y
Q. You pulled in and then t.be pa.dd~r 'vag·on pulled in?
A. Correct.
2nd Trial
Q. And you were both there a few minute, I
png-e 111 ~ helieve those were your words, before the era.sh f
A. Correct, sir. I was waiting for traffic to
clear so I could pull out..
Q. Did yon hear Mr-s. B:oucha~rd testi£y that when they came
on the scene there \Vas no traffic in the eastbound 1ane?
A. I heard her sav that.
Q. Did YOU l1ear 1\fr. Bouc11a:rd Ray the same tl1ing?
A. I heard 1\Ir. Bouchard.
Q. Do you still insist that you We're w·aiting there to turn!
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A. Yes, sir, I "Ta.s.
Q. And your full attention was directed there 1
A. Yes, sir.
Q. You were not devoting the time to talking to the people
in the paddy wagon'?
A. ~Tust. a. few words were spoken and then I wa.s preparing
to n1ake my left turn and I could not because of other traffic
eastbound.
Q. Did you have a. conversation wHh Lieutenant Norfolk
in1media.telv after the aecident f
A. No, sir. I did not.
Q. Yon did not or you do not rem~mher.
A. If I said anything· to hi1n at the sr~ne, I do not rcnlember it.
2nd Trial
Q. How al)out nnytl1ing tl1at lw said to von?
pag·e 112 ~ A. Nothing. Tlw only time I ren1en1her 'talking· to l1im "Tas a.t Fairfax IIospit.al.
Q. \Yere you shaken up in the accident?
A. Yes, I '\Vas, sir.
0. "'\Vould it be possible tha.t a. con,·crsation took plac~
without your -remembering- it'
A. I do not kno·w, sir.
~1:r. Lewis : If it please the Cotll't, I have several n101'e
qnestions and I do not "Tant to keep the CourtThe Court : "\\Te will recess until 1 :30.

("\,'Thereupon, a.t 12:30 o'elock p. 111., this hearing was rec-essed until 1 :30 o'clock p. 111. of the sanw da~r.)
2nd Trial
page 113 ~

After Recess.

(This hearing was resnnwd at. 1:35 o'eloek p.

111.)

Thereupon,
ANTHONY \V. GIANNONE,
was recalled as a. witness and w·as further exan1ined and tPstified as follows :
CROSS EXAl\IIXATION.

(Restuned)

By 1\tfr. Lewis :
Q. 1\fr. Gia.nnonP, 'Yhen you were thnrc pa.rkecl in the mcdin11
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strip, the seat that you were in was roug·hly parallel to the
paddy wagon, was it not?
·
A. Real rough.
Q. It 'vas 1nore or less opposite the paddy wagon~
A. vYe were opposite each other. I was at an angle to the
paddy wag·on.
Q. I understand that, but the location of the driver's seat
of your vehicle, and the driver's seat of the paddy wagon were
fairly close together, even though your car wa.s at an angle,
so that you could talk?
A. No, sir. I was ahead. I had to look back.
Q. You had to look back? How far~
A. I cannot g-ive you an a.pproximation.
Q. vVas it relatively close?
A. I had to put my head completely out the
2nd Trial window to see the driver.
page 114 ~ Q. I asked you whether you had any conversasation with the Lieutenant before lunch, and you
said that you did not, is that correct, at the scene, I am talking
about?
A. Not a.t the scene, not that I remember.
Q. Is it not a fact that you testified when the deposition
was taken tha.t you did not actually remember anything that
happened after the impact until you got to the hospital?
A. That is correct.
Q. And you could have talked to the Lieutenant and you
might not have talked to the Lieutenant?
...I\. That is correct, also.
Q. You could ha.ve talked to .somebody else there at the
scene? You would not be in a position to say either way?
A. I wouid not even know it eit.her wav.
Q. Because ,vbile you were not COinpletely unconscious
you were dazed, is that a fa.ir statement?
A. That is right.
1\fr. Lewis: That is all the questions I have .
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