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Supreme Court of AF~peals of Virginia

at Richnr•ond
I

0. W. S.MITH

v.
OLIVENE WRIGHT

FROM THE CIRCUIT COURT OF SMYTH COUNTY

RULE 5 :12 BRIEFS
§5. NuMnER OF OoP!Es. Twenty-five copies of each brief shall
be filed with the clerk of this Court and three copies shaH be
mailed or delivered by counsel to each other counsel as dejined
in Rule 1 :13 on or before the day on which the brief is filed.
§6. SrzE .AND TYPE. Briefs shall be nine inches in length and
six inches in width, so as to conform in dimensions to the
printed record, and shall be printed in type not less in size, as
to height and width, than the type in which the record is
printed. The record number of the case and the names and
addresses of counsel submitting the brief shall be printed on
the front cover.
HOWARD G. TURNER, Clerk.
Court opeRs at 9:30 a. m .; Adjourns at 1:00 p.m.

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 6302

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Friday
the 26th day of November, 1965.
0. W. SMITH,

Plaintiff in error,

agailnst

OLIVENE WRIGHT,

Defendant in error.

From the Circuit Court of Smyth County
J. Aubrey Matthews, Judge

Upon the petition of 0. W. Smith a writ of error and supersedeas is awarded him a judgment rendered by the Circuit
Court of Smyth County on the 27th day of May, 1965, in a
certain motion for judgment then therein depending wherein
Mrs. Olivene Wright was plaintiff and the petitioner wa·s
defendant; upon the petitioner, or some one for him, entering into. bond with sufficient security before the clerk of the
said circuit court in the penalty of nine thousand dollars,
with condition as the law directs.
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page 30 )

*
granted JAM

INSTRUCTION NO. 1
The court instructs the jury that at the time and place of
the collision involved herein it was the duty of the defendant
to exercise ordinary care :
1. To keep his vehicle under prqper control;
2. To keep a proper lookout;·
3. To operate his vehicle at a reasonable speed under all
the circumstances having due regard to the width, surface and
· and other co;nditions on the street then and there existing.
·And if the jury believe from the evidence that the defendant
failed to exercise ordinary care in the performance of any
one or more of the foregoing duties, then he was guilty of
negligence; and if you further believe from the evidence that
any such negligence was the sole proximate ..cause of the
collision, then you shall find your verdict in favor of the
plaintiff.
granted JAM

page 31 )
INSTRUCTION NO 2-A

The court instructs the jury that if from the evidence
and the other instructions of the Court you find your verd.ict
for· the Plaintiff, then in assessing the damage to which she
is entitled you may take into consideration any of the following which you believe from the evidence to have resulted
from the collision :
1. Any bodily injuries sustained and the extent and duration thereof;
2. Any effect of any such injuries upon her health according to its degree and probable duration;
3. Any physical pain and mental anguish suffered by her
in the past, and any which will be suffered by he.r in the
future;
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4. Any doctors, hospital, nursing and medical expenses incurred in the past and any that may reasonably be expected
to occur in the future ;
5. Any loss of earnings in the past by reason of being
unable to work at her calling;
And from these as proven by the evidence your verdict
should be for such sum as will fully and fairly compensate
the Plaintiff, Olivene Wright, for the damages sustained by
her as a result of fhe collision, not to exceed the sum sued
..for in the Motion for Judgment.
page 32 }

granted JAM
INSTRUCTION NO. 3

The Court instructs the jury that a verdict must not be
based upon surmise, con:jecture or sympathy for either of the
parties, but must be based solely upon the evidence and the
· instructions of the Court.
The CJourt further instructs the jury that the term "preponderance of the evidence" does not necessarily mean the
'greater number of witnesses, but means the greater weight
of the evidence or that degree of proof which you find more
convincing and worthy of belief. The testimony of one witness in whom the jury has confidence may constitute a per·
ponderance.
The jury are the sole judges of the weight to be given to
the evidence and of the credibility of the witnesses. And in
ascertaining the preponderance of the evidence and the credibility of witnesses, you may take into consi<_leration the demeanor of the witness on the witness stand; his apparent
candor or fairness; his bias, if any; his intelligence ; his interest, or lack of it, in the outcome of the case; his opportunity,
or lack of it, for knowing the truth and for having observed
the facts to which he has testified; any prior inconsistent
statements by the witness if proven by the evidence ; and
from all these and taking into consideration .all the facts and
circumstances of the case, you are to determine the credibility
of witnesses and the preponderance of the eviaence.
granted JAM

page 33 }
INSTRUCTION NO. A

The court instructs the jury that negligence on the part
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of the defendant cannot be presumed in this case, that it
must be shown by the plaintiff by preponderance of testimony.
Otherwise the plaintiff cannot recover.
page 34 ]

granted JAM
INSTRUCTION NO. B

The Court instructs the jury that the mere fact that there
has been an accident and that as a result thereof the plaintiff may have been injured, does not of itself entitle the plaintiff to recover. In order to recover against the defendant the
burden is upon the plaintiff to prove by a preponderance of
the evidence that the defendant was guilty of negligence and
t~at any such negligence was a proximate cause of the collisiOn.
And if the jury are uncertain as to whether any such negligence has been thus proven by the evidence, or if you believe
that it is just as probable that the defendant was not guilty
of any such negligence as it is that he was, then your verdict
shall be for the defendant.
page 35 ]

granted JAM
INSTRUCTION NO. 0

The Court instructs the jury that damages are not presumed nor may they be based upon speculation, but must be
proven; and the burden is on the plaintiff to prove by a preponderance of the evidence each item and element of damage
claimed, and unless such item or element thus claimed is
proven by a preponderance of the evidence, the plaintiff
cannot recover therefor.
And if the jury are uncertain as to whether any particular
element of damage claimed was caused by the collision, or
if it appears just as probable that any injury or element of
damage complained of resulted from a cause other than the
collision as that it did, then the plaintiff cannot recover therefor.

*

*

*

*

*

page 40 ]
MOTION
Comes the Plaintiff, Olivene Wright, by Robert I. Asbury,

~,------,-----------------

----·-----
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her Attorney, and moves the Court to set aside the verdict
of the jury returned herein on March 8th, 1965; enter final
judgment for the Plaintiff, and to impanel a jury to ascertain
the quOifbtum of damages, as permitted by Section 8-352,
Code of Virginia of 1950, as amended, .for the following
reasons:
(1) The verdict is contrary to the law and the evidence;
(2) There is no conflict in the evidence on the question of
liability; (3) A new trial should not be granted on the· question 9f liability because there was sufficient evidence before
the Court to decide the case uvon its merits.

*

*

*

*

*

_Filed March 11-1965
RUTH ALLEN, Deputy Clark
page 41 J

JUDGMENT SETTING ASIDE VERDICT

On the 8th day of March, 1965, came the Plaintiff in person
and by her counsel, Robert I. Asbury; came also the Defendant, 0. W. Smith, in person and by his counsel, James R.
Moore and Ralph L. Lincoln; came also Marvin R. Perry,
Court Reporter, who was sworn to take down and transcribe
the proceedings of this trial.
Thereupon, a panel of thirteen persons was made up and
completed who were selected from the list summoned by order
of this Court who were duly examined and found free from
legal exceptions and qualified in all respects to serve as. jurors
for the trial of this issue.
Thereupon, counsel for Plaintiff and. Counsel for Defend- ant struck off alternately six of said panel and the remaining
seven, to-wit: Charles B. Atwell, V. R. Neal, Garnett 0.Clear, Rodney C. McCready, Milton Clark, W. J. Totten, J.
H. Elmore, constituted the jury for the trial of this action,
who were duly sworn to well ,and truly try .the issue joined
between Olivene Wright, Plaintiff, and 0. W. Smith, Defendant.
·
Thereupon, Counsel for Plaintiff and Counsel for Pefendant made brief opening statements of their respective the.ories
of thi.s case.
Thereupon, R. G. Wright was sworn and took the stand to
testify on behalf of the Plaintiff. During the cross-examination

:~

6

Supreme Court of-Appeals of Virginia

of R. G. Wright by James R. Moore, Counsel for Defendant,
the witness was asked what he wanted to talk to the Defendant about within a few days following the collision complained
of, to which question the witness responded that he wanted to
get the necessary information for the purpose of notifying
the insurance companies, all of which question and answer
is set out more fully and at large in the record.
Thereupon, Counsel for Defendant, out of the
page 42 ]
presence of the jury moved the Court for a mistrial, for reasons set out more fully and at large in the record.
The said motion was denied by the Court for reasons set
out more fully and at large in the record.
Thereupon, other evidence was introduced on behalf of the
Plaintiff.
Thereupon, and before Plaintiff announced through with
her evidence in chief, by agreement of Counsel and of the
Court, Dr. James McFaddin, called as a witness for the Defendant, was permitted to testify out of turn.
Thereupon, and without introducing further evidence after
_the testimony of Dr. James G. McFaddin, Plaintiff announced
through with her evidence in chief.
Thereupon, further evidence was introduced on behalf of
the Defendant.
Thereupon, the Defendant,. having announced through with
his evidence, the Court, out of the presence of the jury, considered the instructions offered by Counsel for the said parties, and granted and refused certain instructions, the same
will appear more fully and at large in the record hereof, including the objections and exceptions by Counsel for said
parties.
Thereupon, the jury heard the instructions of the Court,
the argument of Counsel, and at the conclusion of all of which
retired to their room to consider of their verdict. And after
some time, returned into Court and presented their verdict ·
in the following words, to-wit: "We, the jury, find in favor
of the Defendant. Milton Clark, Foreman.''
Thereupon, the Court ordered the verdict received and
discharged the jury.
Thereupon, the Plaintiff, by Counsel, moved the Court to
set the verdict of the Jury aside and grant a new trial upon
the ground that the verdict was contrary to the law as given
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in this case and to the evidence adduced therein .
Thereupon, Counsel for the . Defendant stated
his views briefly to the Court.
In consideration of said motion, it is the opinion of this
Court that the jury reached an erroneous decision, based
on the law and evidence in this case; it is, therefore, the judgment of the Court that the verdict of the jury be set aside
and that the case be set for trial at a date to be fixed by the
Court, and it is so ordered.
Thereupon, the Defendant, by Counsel, excepted to the
action of the Court in setting aside the verdict of the jury
and in ord~ring a new trial in this case.

. page 43 )

ENTER: Mar 19, 1965
J. AUBREY MATTHEWS, Judge
I ASKED FOR THIS:
ROBERT I. ASBURY
Counsel for Plaintiff
WE OBJECT TO ENTRY OF THIS ORDER:
JAMES R. MOORE
Counsel for Defendant
RALPH L. LINCOLN
C6unsel for Defendant
page 44)

JUDGMENT

This 19th day of March, 1965, came Plaintiff, by Counsel,
and Defendant, by Counsel, upon a written Motion filed herein by Plaintiff on March 11th, 1965, asking the Court to enter
final judgment for Plaintiff and to impanel a jury to assess
damages pursuant to Section 8-352 of the Code of Virginia
of 1950, as amended; and upon Motion of Counsel for De.fendant to reinstate the verdict of the jury rendered on
March 8th, 1965, in favor of the Defendant.
Thereupon, the Court heard the argument of Counsel on
said Motions.
On consideration of which the Court denies said Motions
and adheres to the judgment of the Court announced herein
on March 8th, 1965, and it is so ordered.
Thereon Plaintiff, by Counsel, excepted to the action of
the Court in denying her Motion that judgment be entered

--~
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for Plaintiff and to impanel a jury to ascertain the quantum
of damages only.
Defendant, by Counsel, excepted to the action of the Court
in refusing to reinstate the verdict of tlie jury rendered on
March 8th, 1965.
ENTER: MARCH 19, 1965
J. AUBREY MATTHEWS, Judge
SEEN AND OBJECTED TO:
ROBERT I. ASBURY
Counsel for Plaintiff
SEEN AND AGREED TO SUBJECT TO EXCEPTIONS
NOTED:
JAMES R. MOORE
Counsel for Defendant
RALPH L. LINCOLN
Counsel for Defendant

*

*

*

*

*

page 52 ]
JUDGMENT
This 12th day of May, 1965, came the Plaintiff, Ovilene
Wright, in person and by her Counsel, Robert I. Asbury;
came also the Defendant, 0. W. Smith, in person and by his
Attorneys, James Russell Moore and Ralph L. Lincoln; came
also Marvin R. Perry, Court Reporter, who was duly sworn
to take down and trascribe the proceedings of this trial, and
plaintiff and defendant announced they were ready for trial.
Thereupon, a panel of thirteen persons was made up and
completed who were summoned for the trial of cases at this
term of court who were examined and found free from legal
exceptions and qualified in all respects to serve as jurors for
the trial of this case.
Thereupon, Counsel for Plaintiff and the Attorneys for
the Defendant alternately struck off six of said panel and ·
the remaining seven, to-wit: John 0. Crockett, George J. Britton, Robert W. Ashlin, Elmer L. Philippi, John W. Barton,
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Roy Gale Shupe, and Richard J. O'Donnell, constituted the
jury for the trial of this action, who were duly sworn to well
and truly try the issues between Olivene Wright, Plailntiff,
versus 0. W. Smith, Defenda;ntr
Thereupon, evidence was introduced on behalf of Plaintiff
and at the conclusion of all of the evidence of the Plaintiff
the Attorneys for the Defendant, out of the presence of the
jury, moved 'to strike Plaintiff's evidence on the grounds that _
there was n? evidence of _!leglige]J.ce .by Defendant ~
evidence that Plaintiff was injured .as. a result
page 53 J ~ --~n§e~cofuJ>~!!e:~:fa,mfi-:pQii::At'b.i~ v
grounas .apJ!~~:r:ing,jn~the~J;;f~rip.t-.of. the evidence in this case.
Thereupon, the Court overruled said Motion to which action
of the Court in overruling said Motion, Defendant, by his
Attorneys, excepted.
Thereupon, evidence was introduced on behalf of the Defendant and at the conclusion of all of the evidence in the
· case, the Attorneys for the Defendant, out of the presence
of the jury, again moved to strike plaintiff's evidence on the
grounds that there was no evidence of negligence by Defendant a!l<f nQ _ey~e th_aL£l~ntiff was_injur~d_ ~s a r~~u!t 1_ /
o;f_!he neglige~ncit-complaine~ of.-~ -~------~Thereupon; the Court after hearing objections to the offering of instructions from Counsel, instructed the jury on the
law to be applied in this case, which said instructions appear
more fully and at large in the Court file.
Thereupon, after hearing closing argument by Counsel for
the Plaintiff and the Attorneys for the Defendant, the jurors
retired to their room to consider of their verdict. And after
some time, returned into Court and presented their verdict
in the, following words and figures, to-wit: "We the jury find
for the Plaintiff in the amount of $7,500.00. Geo. F. Britton,
Foreman.''
Thereupon, the Court ordered the verdict received and the
jury discharged.
Thereupon, the Defendant, by his Attorneys, moved the
Court to set aside the verdict on the following grounds: That
there was no e idence that Plaintiff was injured in the accident; that t e testimony
·
at the
negligence of the Dei:eooan was not a proximate cause of
injuries complained of, and that the verdict was excessive.
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page 54 ]

Thereupon, the Court denied the Motion of the
Defendant to to set aside the verdict, to which
action in denying said Motion, Defendant, by his Attorneys,
excepted.
It is, therefore, considered by the Court that the Plaintiff,
Olivene Wright, do have and recover of the Defendant, 0. W.
Smith, ·the sum of $7,500.00, with interest thereon from the
12th day of May, 1965, until paid, and for all costs in this
behalf expended.
.
Thereupon, Defendant, by his Attorneys, moved the Court
to suspend the execution on said Judgment hereinbefore rendered for sixty ( 60) days from this date, to allow Defendant
time within_which to apply to the Supreme Court of Appeals
of Virginia, for a Writ of Error, in consideration whereof, it
is ordered that execution on the Judgment entered above here- ·
in be, and the same hereby is, suspended for a period of sixty
(60) days from this date conditioned upon the Defendant or
someone for him, entering into a bond before the Clerk of
this Court,· with approved surety in the penalty of $500.00,
conditioned ·according to law and within a period of 20 days
from the· entry of this Order.
ENTER, this 27th day of May, 1965.
J. AUBREY MATTHEWS; Judge

*

*

*

*

*

*

*

*

*

*
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Counsel for 0. W. Smith, the .defendant in the abovestyled case, hereby gives Notice of an Appeal from a final
judgment entered herein on May 27, 1965.
The said 0. W. Smith, the defendant in the above-styled
suit, will apply to the Supreme Court of Appeals of Virginia
for a Writ of Error and Superse.dea& to said judgment, and
herewith sets forth his Assignments of Error as follows :
1. The trial court erred in setting aside the verdict of the
· jury for the defendant and awarding a new trial to the
plaintiff for these re~sons:
(a) There was evidence from which the jury couid -have
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Gilberl Wright
concluded that the plaintiff was not injured in the accident.
(b) There was evidence from which the jury could have
concluded that the defendant was not negligent, or if he was
negligent, that his negligence was not the prc;>ximate cause
of the injuries to the plaintiff.
2. The trial court erred in· setting aside the verdict of the
jury ana awarding a new trial to the plaintiff· for the reason
that the plaintiff, by counsel, failed to object to the granting
of Instructions A and B offered by the defendant and they,
therefore, became the law of the case and were
page 56 ) binding upon the defendant, they being the instructions offered on the questions of burden
of proof, negligence and proximate cause.
3. The trial court further erred in setting aside the verdi.ct
of the jury because questions of negligence and proximate
cause are usually within the province of the jury and there
being a conflict in the evidence it was within the prerogative
of the jury to render a verdict for the defendant.
4. The trial court erred in granting Instruction No. 2-A
offered by the plaintiff.
Dated this 16th day of July, 1965.

0. W. SMITH
By JAMES R. MOORE, Counsel

*

*

*

*

*

Received and filed, this the 17 day of July, 1965
LLOYD E. CURRIN, Clerk
page 10 )

*

*

*

*

*

Mr. Asbury: Come around Mr. ·wright, please, sir.
GILBERT WRIGHT,
page 11 ) having been duly sworn, was .examined and testified as follows :
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.GUbert Wright
DIRECT EXAMINATION
By Mr. Asbury:
Q. Sir, will you state your name and address?
A. Gilbert Wright, Saltville.
Q. Back in 1963 where were you living Mr. Wright?
A. I was living near the old Saltville High School.
Q. Are you the husband of Olivene Wright, th~ plaintiff
here?
A. Yes, sir.
Q. On the day in question, I will state it at this time and
no more since there is no dispute about it, on December the
21st, 1963 was Mrs. Wright riding with you when your car
was struck in the rear by an automobile?
A. Yes, sir.
Q. Now, where had you been on this date Mr. WrighU
A. We h1:1d been to the Super X Market in Saltville.
Q. And after you left the market where did you go?
A. Well, we were heading West on Park Drive I believe
they call it and drove a short distance to where ·91 intersects
it; traffic was heavy and we stopped thereQ. Let me interrupt you. The place that you stopperl, I
think everybody knows where it is but just for the record, is
· that in front of the Company Drug Store?
A. That is right and I don't know, we didn't sit there too
long, I was sitting with my foot on the brake and my right
hand on the steering wheel and something struck
page 12 J the car from the rear, jerked it up for I had my
foot on the brake, it jerked the car up more than ,
it did forward. I looked around and Mr. Smith's car' had
bumped me; then just a few seconds later the traffic cleared
and I pulled on across Route 91 to the post office and stopped
and got out, walked around and looked at my bumper and
went on into the post office and from there, went up to my
home which is something like, maybe a little over a quarter
of a mile. But before, before I got to the post office my wife
vsaid, "That hurt .my .nec.k.,'' Well, she kept on complaining_
and I had tQ_g_o_back to town for somethrng, I don't remember
. :riOw what it was;T went oacxfo the Super X Market again
and coming out I ran into Mr. Smith. He asked me if it had
damaged my car and I told him, "no, nothing but a little
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GUbert Wright
-

scratch on the bumner but that th~wife i_~£Q!ll~laining wiUt
~r back an.i._~uL4~!:s. ''l wenton oacklo the house and we
decided that we had better take her to the· doctor for a checkup and IJ>rought !!~_W!1~<Lthe Staley Q!!pic.
Q. .And that is in the Town of Marion t
A. That is right.
Q. Now, did you bring her, yourself, Mr. Wright¥
.A. Yes, sir.
Q. And what doctor did she see there at the Staley Clinic?
A Doctor Staley.
Q. Doctor J. S. Staley?
A. That is right.
Q. Did he examine her there at the clinic?
A. He· examined her there and sent her from
page 13 } there down to the Marion General Hospital for
x-rays.
Q. And then where did you take her?
.A. I took her back home.
Q. Now, have you had occasion to bring your wife back to
the Staley Clinic and back to the, I believe they call it the
Smyth County Community Hospital Y
.A. Yes, sir.
Q. Has your wife been hospitalized since this accide:aU
.A. Three times.
Q. I think I can show it from the record here but, do you
recall how many times she was - stayed in the hospital on
.
/
each occasion Y
A. She· was in the hospital 17 days the first time and 10 'f
Q.ays each the next two times.
Q. A total of 37 days Y ·

A. Right.
Q. Which hospital was it that she was in each timet
.A. The Community Hospital here in Marion.
Q. Now, in addition to being in the hospital, liave you
brought her to the Staley Clinic for treatment Y
A. Yes, sir..
Q. Do you know approximately how many trips you made?
I can show it by the records if you don't remember.
.A. About 21.
Q. .About 21 trips?
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Gilbert Wright

A. Yes.
Q. Now, at the time of this accident was your
wife employed!
A. Yes, sir, self-employed.
Q. Arid what business was she in!
A. Beauty shop, operating a beauty shop.
Q. Where did she have her shop located!
.A.. It was in the basement.
Q. In the basement of your home!
A. Right..
Q. And since this accident has she been able to go back
and operate the shop 7
A. No, sir.

page 14 }

Mr. Moore: Your honor, I object to that. I think that calls
for a conclusion and I think that is a medical question.
The Court : Objection overruled.
Mr. Moore : Exception.
Q. (By Mr. Asbury) Has she worked any, at all, that is
from the standpoint of earning an income, since this accident
Mr. WrightT
A. No, sir.
Q. Has she been able to do the house work at all!
Mr. Moore: I renew my objection, your honor; it is a
medical question I think and I don't see how he could know
whether she can work or not.
·
·
Mr. Asbury: I will rephrase the question rather than raise
any issue about it, sir.
page 15 J
The Court: Proceed.
Q. (By Mr. Asbury) Since this accident has. she done the .
house work at home!
A. Just a very light part of it.

Mr. Moore: I would like to except to the ruling of the Court
on his opinion as to whether she could do the work or not as a beautician.
Q. (By Mr. Asbury) Who has done the heaVy- house cleaning since that time, Mr. Wright!

. i
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GUbert Wright
A.
Q.
A.
Q.
A.

Well, she had to hire somebody to do it.
Where are you employed, sir Y
At Olin Mathieson.
And you work regularly at Olin Mathieson Y
Yes, sir.
.
.
Q. I take it· that you have seen your wife daily since this
accident?
A. That is right.
Q. Just tell the Court and the jury, in your own words,
.
about her activities since that time.
A. Well, she has done the cooking and what she don't hire
done the biggest part of it I do.
Q. Do you know whether or not she has been taking medication since that time Y
A. Yes.
Q. Have you purchased some of that - have you taken the
prescription and the bottle into the drug store and had it
filled Y
page 16 ]
A. Yes, sir.
Q. Is she still taking medication Y
A. Yes, sir.
Q. Now, if I may back up just a moment. From the point,
for the purpose of the re.cord for I suspect the Court and
the jury knows but, for the purpose of the record, from the
point where your vehicle was struc.k to the point where you
stopped to go into the post office, about what distance is thaU
· That is immediately following this accident.
A. It wouldn't be over a couple hundred yards.
Q. A couple hundred yards Y
A. Not over that.

*

*

*

*

*

CROSS EXAMINATION
By Mr. Moore:

*

*

*

*

*

*

*

*

page 17 }

*
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Gilbert Wright
Q. Now, your wife started complaining very shortly after
this accident took place, as I believe you testified¥
A. That is right.
Q. And she was complaining with her neck and her back¥
A. Yes, sir..
Q. And you decided that because she was complaining that
the .best thing you could do was get her to a doctor Y
A. That is right.
Q. Why didn't you take her to the Thomas K. McKee Hos·
pital instead of bringing her over here to Marion¥
A. Well, she wanted to come up here The Court: Mr. Wright, if you will talk up toward me and
the jury and not to Mr. Moore then I think we will be able to
hear you. I can't hear you very well and I am sure the jury
is having trouble hearing you too.

Q. (By Mr. Moore) The question was: why didn't you take
her to the Thomas K. McKee Hospital in Saltville instead of
bringmg her ·over here if she was suffering so
page 18 ] much Y
A. She wanted to come to Marion.
Q. She preferred to come over·here Y
A. Yes, sir.
Q. Well, isn't it true that Olin Mathieson employees and
their wives are covered by insurance over there, by the company insurance Y
A. Yes, sir.
Q. And if you had taken her to the hospital over there any
treatment that she may have received would have been paid
for by the company?
A. Well, it is the same thing. They pay at either place.
Q. It works over here to the same way?
A. That is right.
Q. But it was your decision - her decision to come over
here instead of going to one of the doctors in SaltVille?
A. Yes, sir..
Q. Did she specifically say that she wanted to see Doctor
Staley?
A. Yes, she said that was where she wanted to come, to
see Doctor Staley. ·

- - - , - - - . , - - - - - - - - - - - - - - · - - - ----

--

-

------------------------
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Gilbert wright
Q. Now, you have a good job of course and you have a
comfortable home there in Glade Spring. Your wife doesn't
need to work to help out does she T
A. Well, I can't say that.
Mr. Asbury: H it please the Court. I will object to that.
That is not material in this case.
....._
page 19 ]
The Court: I think you are right, Mr. Asbury
but, your objection came a little late. Stick to the
issue, please, Mr. Moore. ·
Q. (By Mr. Moore) You live there - just you and your.
wife live there in the home T Both children have grown up
and gone!
A. That is right.
Q. At any time since this accident took place has your wife
worn any kind of a brace T ·
A. Well, nothing more than while she was in the hospital,
she was in traction in the hospital for several days.
Q. I understand that she was in traction in the hospital but,
while she was at home she wore no brace of any kind T
A. Not that I can recall.
Q. She never had one of these collars_ on that you see
people wearing sometimes who have had neck injuries T
A. No.
.
Q. Has sh-e e'\;er slept on a hard bed or anything like that
because she was advised to do soT
A. She used a firm mattress.
Q. Was that a mattress that you already had in the house T
A. Yes. She hadn't been using it though until this_ time.
Q. You mentioned a little scratch on the bumper of your
car. Did you take it to a garage- or have it fixed or anything!
Is it still just like thaU
·
A. It is just like it was.
Q. You have still got the same carT
A. Yes, sir. · __ _
,
page 20 )
Q. As far as you know 'Mr. Smith's car wasn't
damage either!
A. Not that I know of. He didn't say anything about it.
Q. You didn't have any intention of saying anything to
Mr. Smith about this thing ·at the time it happened, is that
correcU

,
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Mr. Asbury: Your honor, I object to that.
Q. (By Mr .. Moore) You didn't say anything to him did
you, Mr. Wright?
A. Not at the time.
Q. It would have been very easy for you to have said something to him about it, wouldn't iU
A. It would have been possible.
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MRS. OLIVENE WRIGHT,
having been duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
By Mr. Asbury:
Q. Please state your name and your present address.
A. Olivene Wright, Glade Spring, Virginia.
Q. You are the wife of Gilbert Wright who just testified Y
A. Yes, sir.
page 23 J
Q. Mrs. Wright, you were in the vehicle owned
by your husband back in December of '63 when
it was struck by Mr. Smith in his carY
A. Yes, sir.
Q. What was your age at that time Y
A. 56.
Q. What was your occupation at that timeT
A. Beauty operator.
Q. And where did you work!
A. At my shop in Saltville.
Q. How many operators did your shop have T
A. Not any. I just did my own work.
Q. No other employees T A. None but myself.
Q. Where were you in the car at the time this a~cidenU.
A. I was in the front seat.
Q. I am going to ask you just to tell what happened from
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the time you and your husband left the area of the Super X
Market and leading up to this accident.
A. We stopped in front of the drug store waiting on the
.traffic to pass so that we could cross and go_,to the post office
and while we were sitting there Mr. Smith hit the back of our
car.
Q. Which way were you looking at the time?
· A. I think I was just looking straight ahead, I don't think
I was looking to either side.
Q. Tell the jury what happened at that time!
page· 24 ] What did you feel if anything?
A. I felt this car - something hit and then it
just felt like something pulled in the back of my neck and
my shoulders.
Q. All right, then what happened Y
A. We went oil to the post office across the street ai:J.d
Gilbert came back to the car and I told him, I said, ''my neck
is killing me" and we went on to the house.
Mr. Lincoln-: If the Court please. We object to the
ment of the conversation between the parties.
The Court : Overruled. :Proceed.
Mr. Lincoln: Note our exception, please, sir.

state~

Q. (By Mr. Asbury)_ All right, now, after your husband
came back to the car where did you goY
A. We went back to th£> house, to our house, and put our
groceries up and he went back to town.
Q. Let me interrupt you here for a moment. Please don't
quote what anyone said. He went back to town. Did you stay
at home!
A. Yes, sir.
Q. And then when did he return home again, that is, Mr.
Wright?
A. Well, I don't know the time but he wasn't gone but just
a few minutes.
Q. When he returned where did you go, if anywhere~ then Y
A. We came to Marion to Doctor Staley's Clinic.
Q. For what reason Y
A. Well, I came to see about my neck and back, it was
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hurting me so bad.
Q. How long- approximately how long was
it 'after this impact on your husband's car that
you arrived over here at the Staley Clinic at Marion?
A. Two and a half to three hours or in that time range.
Q. And were you seen by a doctor at the Staley Clinic?
A. Yes, sir.
Q. Who was that doctor?
A. Doctor Staley, Doctor J. Stuart Staley.
Q. Did he make an examination at that time, Mrs. WrightT
A. Yes, he did.
Q. Approximately how long did he take to examine you!
Do you know Y
·
A. I can't remember.
Q. Now, after his examination, where did you goY
A. To the Marion General Hospital and had x-rays made.
Q. And from there where _did you go?
A. We went back home then.
Q. Following this accident, just tell the Court and jury, .
up to the present time how your neck and back has been.
A. Well, it just aches all the time and I can't seem to get
any relief or any rest or anything.·
Q. Now, after you were examined by Doctor Staley on
December the 21st did he thereafter treat you for this injury T
A. Yes, he did. He is still treating me.
Q. He continues to treat you Y
A. Yes.
Q. What type of treatment has he prescribed T
page 26 )
A. Well, I was in traction for 17 days and
then I had those diathermy heat treatments and medication.
Q. Do you continue to take medication T
A. Yes, sir.
Q. Do you know what the medications are, Mrs. Wright!
.A. No, I don't.
Q. How many times were you hospitalized Y
A. Three.
Q. And where were you hospitalized Y
A. At the Community Hospital here in Marion.
Q. Now, you said that ·you were treated by traction. Will
you tell the Court and jury, as best you can, how that treatment is given Y
page 25 )

-----
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A. I had to lay flat on my back and had this thing around
my neck which had eight pounds of weigh hanging on it.
Q. Approximately how long did you take that treatmenU
A. I was in treatment for 17 days.
Q. What period during the day did you take· that treatment? Was it continuous or interrupted T
A. I would just take it off long enough to eat and things
like that that had to be done.
Q. To eat and bath and that sort of thing?
A. That is right.
Q. Do you recall approximately when this was that you
first went into the hospital¥
page 27 }
A. It was in February.
Q. And for how many days?
A. Seventeen days.
Q. When were you next in the hospital T
A. In May.
Q. That was February of what year, now.
A. '64.
Q. AndMay-T
A. '64.
Q. How many days¥
A. For 10 days.
Q. What treatment were you given at that timeT
A. He just kept me in bed, kept me quiet and gave me
medication.
Q. And were you in the hospital again after that Y
A. Yes, in October.
Q. For what period of time!
A. Ten days that time too.
Q. And what type of treatment did you get at that time¥
A. Still the same thing, just kept me in bed and kept me
quiet.
Q. Other than the first visit to the Staley Clinic and these
three periods of confinement in the hospital have you been
treated as an outpatient at the Staley Clinic?
A. Yes, I have.
.
Q. We have the records to introduce here but, .ao you
know aJ>proximately how many trips you made to the,Staley
Clinic¥
·
A. Twenty-one.
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page 36 )

CROSS EXAMINATION
By Mr. Moore:
Q. You say that you are 56 years oldY
A. Yes, I was at the time of the wreck.
Q. At the time of the wreck. You call this a wreck 7
A. WellQ. This was just a little bump, wasn't iH What we are
doing is quibbling over words of course but, this was just a
little bump, wasn't itT
page 37 )
A. Well, I will just say he hit the back of our
car.
Q. All right. We don't deny that. You said that you started
hurting ''shortly after the accident T''
A. Yes, sir.
·
Q. Your neck and back and A. And shoulders.
Q. I believe you made the statement that you told your
husband that your neck was "just killing" you T
A. Yes, sir.
Q. Don't they have five. or six doctors over there at the ·
Saltville Hospital T
A. Yes, they have doctors over there.
Q. Couldn't you have gone there 7
A. I could have, yes.
Q. If your neck was killing you why didn't you go there T
A. Doctor Staley had been our doctor for several years
and I wanted to come to him because he knew my condition.
Q. He knew that you had been having trouble with your
back before, didn't he T
A. No, sir.
Q. Well, what was the condition that he had been treating
you for.
A. Well, just any little pains that we had or anything like
that.
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Q. Oh, you had been having considerable pain prior to
the accident, is that right 7
page 38 )
A. No, sir, not in my back and neck.
Q. Where had you been having pain 7
A. I had been to see Doctor Staley for I thought I had
an ulcer. I found out later that I did not have one.
Q. You thought you had an ulcer but he found that you
didn't have one 7
A. Yes, sir.
Q. The last two times that you were in the hospital he didn't
do anything but keep you flat on your back and just gave you
medicine!
A. That is right.
Q. You don't know what the medicine wasT
A. No, I don't.
Q. During the time you were in the hospital, it was 21 days
that you were in traction, 10 days later on and then 10 more
days.
A. I was in for 17 days the first time and 10 days each
the last two times.
Q. That is right. Did Doctor Staley prescribed any, what
you would call, physical therapy treatments 7
A. No, he didn't.
Q. Do you know what a physical therapeutist is 7 .
A. Yes.
Q. Isn't a physical therapeutist somewhat like a chiropractor, in a way!
A. Yes, it is something like that. They put you
page 39 J in a whirlpool and Q. Put you in a whirlpool bath 7 Do you know
·
what a whirlpool is 7
A. Yes, I know.
Q. What is a whirlpool 7
A. They put you in water that goes around and around.
Q. He never suggested anything like tha1i as treatment 7
A. No, he didn't.
Q. You know that they have facilities for that at Abington,
doyounoU
A.'Yes, sir.
Q. At any time during those three times that you were in
the hospital in Marion was a diet.suggestedf
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.A .. Yes, sir.
Q. It was suggested that you take off some weight!
.A. Yes, sir.
Q. .Are you familiar with the present tendency to keep
people in the hospital and to give them practically nothing
to eat for a period of time in order that they might take off
weightY
Mr. .Asbury: Your honor, I will object to that line of questioning unless it can be shown to be material here.
The Court: I think we are getting a little too far from the
issues andMr. Moore: Your honor, we expect to show by Doctor McFadden that this lady would probably be a lot more comfortable if she would take off some weight.
Mr. Asbury: We will concede that, Judge, withpage 40-J
out having to call a doctor for it.
The Court: Proceed, gentlemen. Stick to the issues, please.
Mr. Moore : .All right.·

Q. (By Mr. Moore) Did you go on a diet while you were
in the hospital?
.A. No, not in the hospital.
Q. But they suggested a diet?
.A. He told me when I got home to try and loose some
·weight
Q. Did you!
.A. I tried but I couldn't. I was just so nervous and I just
· eat and I am up all night and I don't sleep and when I am
up of the night I eat during the night.
Q. Have you gained any weightY
.A. Yes, I have gained weight since I have been sick.
Q. Since you have been sick? Now, when you are talking
about "sick" do you mean since this little bump occured
over there?
.A. Yes, sir.
Q. How much weight have you gained since then T
A. I don't know just exactly.
Q. .About 25 pounds, haven't you T
A. I imagine so.
Q. And what is your present weightY
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·A. 195.
Q. How tall are you?
A. Five feet and 3 inches.
Q. Now, this pain that you developed right
after the accident as you say; what kind of a feeling did you
ha~e if you can describe it to the jury!
A. Well, it just felt like something pulled in my neck.
Q. What· happened to you when the car was bumped Y
A. Well, it just shook me up and down in the seat. ·
· Q. Was it your back that was. raised up like that (indicat•
·
ing) Y
A. Kind of forwards and backWards.
Q. Your back went forward Y
A. Yes, sir.
Q. And that is all that happened to you Y
A. Yes, 'sir.
. Q. Now, at the present time where is the pain Y
A. From the back of my neck down to my waist.
Q. And what is the feeling! Describe the feeling!
A. It just aches all the· time and I have those muscle
spasms. It just tightens up like it was pulling.
Q. Is that the way you have felt all along?
A . .Yes.
Q. You were. in the hospital and in traction for 17 days
and you went back for 10 more days on another occasion and
then 10 more days at still a later occasion. Have you felt any
better because of your hospitalization Y
A. No.
Q... You say you haven't been able to stay on a
dieU
page 42 ]
A. No, I haven'U
Q. And you are not even trying to diet at this
time? ·.
A. I tried but page 41 ]
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Q. You say you can work fo~ .a llttl~.· ~hll~ b~t that you tire
ouU

26

Supreme Court of Appeals of Virginia

Mrs.

Olive~ne

Wright

A. No, I try to but I can't.
Q. You can't do anything!
A. I can't do anything.
Q. Well, who cooks 7
A. My husband and me together; he helps.
Q. You do something then 7
A. I supervise it.
Q. Is there any particular time of the .day that you are
bothered by your back!
A. No, I can't tell any difference; it hurts all the time.
Q. I believe yow husband said that you slept on
page 44 ) ·a hard mattress and that was a mattress that
you already had in the house. Have you ever slept
on a board in an effort to try to help this pain 7
-A. No, sir.
Q. And as far as the hard mattress is concerned, that
wasn't prescribed by a doctor was it 7
A. No.
Q. You say you don't know what kind of medicine that you
are taking!
A. No, I don't.
Q. Does the medicine relax you 7
A. It doesn't seem to do very much.
Q. Do you exercise at all 7
A. I have a vibrating couch and I use that..
Q. That is one of these things that you just crawl upon and
it vibrates, is that righU
·
A. Yes, sir.
Q. Do you get out and walk to town or anything like that Y
A. No, I can't.
Q. You can't walk to town 7
A. No.
Q. You never do any bending or any other kind of exercises!
A. No, I can't do it.
Q. Well, do you tryf
· A. Yes, I have tried.
Q. You tried to go on a dietf
A. I tried to go on a diet.
Q. And what happened f
page 45 ]
A. I didn't.
.
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DOCTOR J. STUART STALEY,
having been duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
By Mr~ Asbury:
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page 49 }

Q. That was a little before my time. How long have you
practiced medicine Y
A. Thirty-one years.
page 50 }
Q. Am I correct in that except on two different
occasions you have practiced in Marion and Smyth
County continuously?
A. I interrupted it twice. I came back here and then went
out to Chicago for that postgraduate course and then it was
interrupted by the War and then I was off to the mission
:field.so there were three interruptions.
Q. The mission field YWhat was that, Doctor?
A. I was the medical director at the Methodist Christian
Mission Hospital at Nadied in India for three and a half
years and returned and got my family and went back and
served in the same capacity at Vrindaben.
Q. Was that a medical service provided through the cooperation of the Methodist Church?
A. That is right.
Q. As the director what were your duties Y
A. Mine were, almost exclusively, surgical but I was responsible for obtaining and supervising the staff.
Q. lJlhese two clinics, I refer to them as clinics but maybe
I should refer to them as hospitals, what was the population

~8
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that was served by them, Doctor?
A. Well, at Nadied about 3 and lh million people and at~
Vrindaben I would say less than that, maybe 2 million.
Q. Now, Doctor, do you know Mrs. Olivene Wright who is
at my left here Y
A. Yes, sir.
Q. Did you see here, as a patient, at the Staley
page ·51 ] Clinic in Marion, Virginia, December the 21st,
1963!
A. My first contact with Mrs. Wright was on the 27th of
December, 1963.
Q. The27th!
A. I beg your pardon, I missed a page. I first saw Mrs.
Wright, the first time that I saw her for this injury was on
the 21st of December, 1963. I had seen her on the 9th of
November, 1963 for a seperate complaint.
·
Q. All right, where did you· see her on the 21st of Decem·ber, 1963!
A. At my office in the Staley Clinic.
Q. At the Staley Clinic here in the Town of Mario:Q. Y
A. That is right.
·
Q. Did you examine her at that time, Doctor!
A. That is right;
Q. Would you please go forward and tell the Court and
jury what your findings were at that time!
·
A. Well, do you want findings and history or do you want
the re(}ord of that day's examination or just the physical
findings!
Q. Well, just tell the Court and jury what youA. All right, the history of this case was that this patient
was riding in ,the front seat of a car driven by her husband
at about 5 :00 P.M. on the same day that she was seen. They
were stopped at a street intersection in SaltVille for tra:Bic
when they were suddenly struck from the rear by a loc.al taxi
cab which then drov:e on to his parking lot and
page 52 ] left them there. The patient suffered an immediate sharp, aching pain in the region of her
lower dprsal andlumbar spine ap.d was advised by a Saltville
police officer to seek immediate medical ex8mination. She came
therefore immediately here and examination at this time
shows marked tenderness to· pressure and blow pressure over

----------------------------
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the prominence of the spine 07 and extreme soreness of ea~h
trapezius muscle on either side of the neck and out to the
shoulders. There is less marked tenderness but definite muscle
spasm on either side of the spine Dll and 12 and of Ll and
L2. Also pain and tenderness over the sacroiliac joint on
either side. No increase, I am having trouble reading my own
writing, no increase of pain on straig"ht leg raising on either
side. That consisted of the examination Q. All right, now, at that time, tell the Court and jury just
how you conducted the examination of Mrs. Wright.
A. Well, of course, we have the patient to strip except for
a sheet draped around them and then the whole body is examined. We examined her first facing us and then with her
back to us. With a rubber hammer we made percussion along
the spine to try to elicit the area of tenderness; then we felt
these two trapezius muscles to see if they were in spasm;
we then had her do various actions in so far as possible without her re~lizing what we were trying to do, for instance,
bending her head and turning her head ·and picking up objects
which we would drop on the floor and things of that kind. We
then put her on a table and made pressure over these - over
the spines of the ilium on each side; tried rotating
page 53 ] the spine ; rocking the spine by raising the legs
up straight; by raising the legs with the knees ·
bent.
Q. Doctor, you mentioned that.she was complaining of pain
in her neck. Now, is pain something that can be seen Y
A. No, sir.
.
.
Q. Now, you also mentioned something about muscle spasm.
What do you mean by thaU
A. Well, I think that everybody here at one time or the
other has had a ''charlie horse'' and a '''charlie horse'' is a
severe muscle spasm. In that case it is usually due to over~
fatigue in· the muscle, you may have been standing on your
feet all day on a concrete floor and go home at night tired
and stretch o'Ut and it grabs you ..That is a muscle spasm and
you can recognize ·it by the fact that· when you massage it
it feels hard, there is a lump there and it is extremely tender.
The same type of thing may occur from: various things, in- .
jury -to a muscle; of course, that is what makes the pain in
the fracture of a bone, the fracture· of the·· bone doesn't hurt,

·.
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it is the muscle spasm that it occasions.

_.,Q. ''Now, on this occasion in question when you had this lady
vthere making this examination, was there any muscle spasm
present¥
A. Yes.
Q. How do you detect a muscle spasm?
A. You feel it. In her case it was so marked on her right
side that her neck was drawn to that side and the distance
from this spine (indicating) to the tip of the
page 54 ) shoulder on the right seemed smaller or shorter
than the one on the left.
Q. What is the relationship, if any, between muscle spasm
and traumatic injury to the spinal area?
A. Well, if you have traumatic injury to the spinal area
you would always get muscle spasm.
Q. Now, you said that you can feel it. Do you mean that
you, as the examining physician, could {eel these muscle
spasms?
A. Yes.
Q. Could you see them with your eyes T
A. Well, as I say, this muscle (indicating) appeared shorter
than the other one.
Q. Now, did you follow up this examination in your clinic
with other clinical examinations such as x-rays T
A. Yes, sir but we did not that particular evening because
the x-ray technician had left his office by tliis time and also
they were gone at the hospital and we didn't feel like it was
an emergency to warrant call~ng them back.
Q. You did not make an x-ray examination at the office?
A. No, sir.
Q. Did you order further x-rays - did you order x-ray
studies on this patient as a follow-up!
A. Yes, sir but I don't remember the date. I have it here
somewhere.
Q. All right. Do you recall whether or not you did these
studies personally or did you have a specialist in that· field to
do them!
page 55 )
A. They would have been read by Doctor Austin.
Q. Who is Doctor Austin T
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A. Doctor Austin is the radiologist m the Community
Hospital.
Q. And a radiologist does what T
A. He does all of the x-ray work.
Q. That is all that he does T
A. That is right.
Q. What was the diagnosis in this .case on December the
21st or at such time that you made a diagnosis T
A. The diagnosis which was made was a whiplash injurx of
the cerviciCiiia:Ium~.:._§_p~w~~El:'!§~k.~m.s.....ruul ·. a.§sociate~n..
-·
~"T.Uan you describe to the jury what you mean by a whiplash injury T
A. Yes, it is what occurs to the soft tissues on either side
of the cervical spine when a condition occurs - it would be
very much like taking a whip and cracking it - in other
words, when the body is inert and the vehicle in which they
are riding either suddenly stops or suddenly starts there may
be such a jerk on the spine, which is relatively long and
flexible, that there is tearing and bruising caused to the tissue
on either side of the neck.
Q. Tearing of the tissueY
A. Tearing or hematoma formations which is bleeding.
Q. Now, in your examination, that is by way of x~ray, did
you :find any damage or injury to the boney structure of Mrs.
Wright's spine!
A. No, sir.
page 56 }
Q. After this initial E)xamination did you fol·
low her as a patient!
A. Yes, sir, I saw Mrs. Wright on the 21st of December,
1963 the first time; I saw her again on the 27th of December, 1963; on the lOth of January, 1964; the 18th of January,
1964; the 3rd of February, 1964; the 25th of February, 1964;
the 3rd of March, 1964; the 31st of March, 1964; the 14th of
April, 1964; the 1st of May, 1964Mr. Lincoln: Give me that April day again, please.
A. (Continuing) the 14th of April, 1964; the 1st of May,
1964; the 6th of June, 1964, the 3rd of July, 1964, the 21st
of July, 1964; the 15th of August, 1964; the 29th of August,

y-·
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1964; the 23rd of October, 1964; 28th of October, 1964; the
12th of January, 1965 and the 23rd of February, 1965.
Q. Doctor, on all of these occasions that you have mentioned, what were you treating her for!
A. This persistent pain in the neck and along the dorsal and.
lumbar spine and primarily in the neck and extending out
toward the shoulder on either side.
Q. What treatment have you prescribed for Mrs. Wright!
A. Well, she has had heat, the application of local heat and
massage ; she has had ultrasonic therapy over these two big
trapezius muscles ; she has had muscle relaxants.
Q. What are muscle relaxants Y
A. They are drugs designed to overcome muscle spasm and
they there~ore relieve the pain if they work...
page 57 )
Q. They relieve the pain if they work!
A. Yes.
Q. Now, have you tried more than one of these muscle
relaxants!
A. Yes, sir, we have. We have tried three.
Q. You have tried three different ones!
A. ·That is right.
·
Q. Do you recall what those three were, Doctor.!
~A. The first one was one known as Tranquilpal which was
one of the first ones developed and is still a very useful one.
She was given 200 milligrams of that three times a day.
. Q. Is that a pretty heOIIJey dosage, Doctor!
A. well, it is about the .average dose for severe muscle
spasm.
Q. For severe muscle spasm Y
A. That is right.
Q. What were the other two, Doctor, if you have that information!
A. Because the pain was so severe we had to resort, on two
occasions, to the use of solar compound with codeine, that is
a muscle relaxant with codeine in it and she was given one ·
tablet after each meal and at bed time. After that the acute
pain was controlled and she was put on one known as Placidyl
which is a sedative and a muscle relaxant. Q. As a result of the findings on December the 23rd have
you had her hospitalized at all!
A. Yes, sir. She was hospitalized, I believe, twice. She was
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hospitalized on the 3rd of February, 1964.
page 58 ]

Mr. Lincoln: What date was that, Doctor Y

A. (Continuing) That was the 3rd of February, 1964.
Q. Does your record show whether or not she was hospital-ized on other occasions for treatment of this injury!
A. Yes, sir, she was hospitalized on the 28th of October,
1964.
'
Q. Would you check your file and see whether or not she
was also hospitalized in May of 19647
A. I beg your pardon, I have missed one here. She was
hospitalized on the 2nd of May, 1964 for this same condition.
Q.- Doctor, these copies are not as clear as they should be
but I show- you copies of statements from the Staley Clinic
and also a copy of a ledger sheet from the Smyth County
Cormi:mnity Hospital and I ask you if she was your patient
for the purposes just described during those dates there 7
(Hands said copies to the doctor)
A. (Following examination of said copies) Yes, sir, these
are correct.
Q. Look at this bill from Staley Clinic and tell the ·Court
and jury whether or not, beginning December the 2nd, if that
is the running dates and charges made by you in treating
Mrs. Wright as you described Y
A. I can't tell from this what year this is. Yes, sir, I think
thatis correct.
Q. These were charges made in the treatment of Mrs.
WrighU
-A. Yes.
Mr. Asbury: If it please the Court, we offer this
page 59 ] series of bills at this timeMr. Moore: May we see those 7
Mr. Asbury: Yes. (Hands same to Mr. Lincoln) (Same is
returned to Mr. Asbury) We offer this series of bills as Plaintiff's Exhibit. #2.
Q. (By Mr. Asbury) Doctor, are you familiar with what
type work Mrs. Wright was doing at the time of this injuryY
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A. She told me she was a beautician and operated a beautician shop in Saltville.
Q. Has she been released by you to return to work, Doctor!
A. No, sir.
Q. She is still under your care!
A. Yes, sir.
Q. This injury was what you call a soft tissue injury, is
that right!
A. Yes.
Q. Do the x-ray examinations help in the diagnosis of these
type injuries 7
A. Very little, no.
Q. Can you x-ray a muscle spasm Y
A. No.
Q. You have already testified here that Mrs. Wright gave
you a history of this injury that you examined her for. Let
me ask you this question, Doctor : is there necessarily any
relationship between the extent of damage to a cervical spine
area and the force that causes the injury!
page 60 )
A. Not necessarily but, of course, it is natural
to assume that the more forceful the blow the
more severe the injury would be but other factors enter in,
for instance: the position of the patient. It has been demon-_
strated over and over that injuries of this type are less likely
to occur to patients who have their' seat belt buckled because
they don't jolt forward as much. The muscular tone and
development of a particular patient, whether they have good,_
hard, firm muscles that would hold them relatively rigid or
whether they have lax muscles which would let them flop
more. Obesity is another factor. There are so many factors
that you could think of.
Q. Well, in the case of Mrs. Wright is her muscle toneA. It is poor.
Q. Doctor; have yo:u changed your opinion as to the initial
diagnosis in this case 7
A. No, sir.
Q. Did you examine her in February of this year! You
referred to that date I believe.
A. The 23rd of February, 1965, yes, sir.
Q. What did you find her condition to be at that time!
A. She still had pain over each of these trapezius muscles.

J

1:

i

l
I"
i

!

.I
I
j

I
I

j
--1

I
I

0. W. Smith v. Olivene Wright

35

Doctor J. Stuart Staley
I had given her permission to attempt to go back to her
shop and she did go back and gave one permanent, I believe,
and the pain became so severe that she was forced to stop
and go home and she {lame back in to see me on the 23rd at
which time she had marked muscle spasms of the left trapezius muscle with extreme tenderness to that muspage 61 J cle and also, at this time, she complained of tenderness over the greater tuberosity of the left
femur which we thought was simply bursitis and not conected
with the other condition.
Q. Doctor, let me ask you this: can a person fake a muscle
spasm!
A. I think it would be very hard to do it. I don't know,
people can do almost anything but I don't believe that you
would be taken in by it.
Q. I take it that you have not released her to return to
work!
A. We gave her permission to go back for short periods
on a trial basis to see if she could be rehabilitated but it wasn't
very successful.
Mr. Asbury: You may cross examine.
CROSS EXAMINATION
By Mr. Lincoln~:
Q. Doctor, you say the force with which the automobiles
collide is not necessarily determinate with the amount or
extent of the injury!
A. No, sir, not necessarily.
Q. Would you expect a collision of some force!
A. Well, any - a collision with enough force, as I have
pointed out previously, to send the car forward while the
body remains inert.
Q. When Mrs. Wright came to you did she tell you that
she had been in an automobile accident!
A. Yes, sir.
·
page 62 J
Q. Did she describe the accident to you!
A. Yes.
Q. Do you recall what she said about it!
A. Yes, sir, I thought I read that to -you. She said that
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·she was riding in the right front seat of her car which was
driven by her husband at about 5:00 P. M. on 12/21/63 and
they were stopped at a street intersection in Saltville for
traffic and while stopped there they were suddenly struck
from the rear, unexpectedly, by a local taxi cab which then
· .·
. drove on. As I un~e_:r.~J!I-P.:~L~Ltheir _Q.~-Waa--~~¥.il.QJW..tL.of..
,.,,.. /the way hU.o-:tli"~ intersecti.IDJ:. At this time she complained of
i.Iiiffiediate pain and a Saltville police officer advised her to
have an immediate examination.
Q. And she told you that the taxi cab went on!
A. That is what I have down here (notes).
Q. And she also told you that they were hit with such force
that they were knocked into the intersection or partially!
.A. Yes, that is correct.
Q. You have driven a car for a long time and have owned
a number of them I am sure, isn't that true Y
A. Yes.
. Q. Wouldn't an automobile hit with that force have sonie
damage to it!
A. Well, if there were no brakes applied or set there
wouldn't necessarily be.
.
Q. But if he had his foot on the brake then it
page 63 ) would take considerable force to move the car,
wouldn't it!
. A. Yes, it would.
Q. You would expect .some damage to the automobile,
wouldn't you!
A. I don't know for I have never been hit from the rear.
Q. And you would not anticipate, necessarily, any dam!lge
to the automobile.
A. Frankly, I just don't know enough ab(}ut it to give you
an answer.
Q. You are not an orthopedic specialist are you Y
A. No.
Q. Are you a neurosurgeon Y
A. No, sir.
Q. Do you know Doctor McFadden Y
A. Yes, sir.
Q. He is an orthopedic surgeon, is he not Y
A. Yes, sir.
.
Q. He is very highly regard in this. part of the country!
A. Yes, sir.
·
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Q. When you get a whiplash injury, as you have described
it here, the head is knocked forward or back and then whips
the other way, is that right Y
A. Yes.
Q. If it - it would have to whip that way before. you could
get a whiplash injury because the name describes the injury,
doesn't it7
A. That is correct.
Q. If there is no whipping of the neck there
page 64 J most likely will not be an injury, is that correct?
A. You wouldn't call it a whiplash injury.
Q. Suppose that the jar was felt only in the back, would
you expect whiplash injury from that Y
A. Yes, that is usually how it occurs.
Q. The head is rocked violently back and forth too, isn't it Y
A. No, not bac:tr and forth. It is just that you have got an
inert body seated in a vehicle that moves suddenly, sharply
or violently and of course the head tends to remain where it
is and thereupon the body tends to go forward and then the
head follows.
·
Q. That is right and that occurs because the car has been
.pushed forward, doesn't it Y
··A. That is correct.
Q. If the car wasn't pushed forward to some extent you _
wouldn't expect much whiplash, would you Y
A. No; that is right.
Q. Now, you saw this lady on December the 21st, the day
of the accidenU
A. -Yes, sir. ·
Q. You didn't put her in the hospital on that date, did you t
A. No, sir.
Q. What did you tell her to do on that day?
A. As I said, we gave her a prescription for this local heat
massage and told her to go to bed and gave her this muscle
relaxant and told her to come back if the pain was not re·
lieved.
Q~ And you didn't find enough pain or muscle
page 65 J spasm to warrant tp'tliting her in the hospital, did
..you!
·
A. No, I don't believe you would put someone in the hospital for muscle spasm unless there was some honey injury
suspected.
·
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Q. And you never did find any boney injury, did you but,
you did put her in the hospital later on?"
A. Yes.
Q. But you didn't put her in there on this occasion because
you could find no boney injury; the x-rays did not disclose
thatY
A. I didn't do any x-rays on this particular occasion.
Q. Did you send her to the hospital for x-rays Y
A. Later I did.
Q. And did you examine those x-rays Y
A. No, I did not, Doctor Austin.did.
Q. And Doctor Austin's report to you indicated no boney
injury of any kind Y
A. That is right.
Q. Did you notice any muscle spasm on the 21st of Decem. bed
·
A. Yes, sir.
Q. But you told her to go homeY
A. Yes.
Q. And to take a little medicine. What was the nature of .
that medicine YWas that one of the muscle relaxants Y
A. One of the muscle relaxants.
Q. Then, after you did that, you didn't see her until the
27th of December, I believe. Is that correct Y
A. Yes, sir.
Q. And you did not put her in the hospital on
page 66 ]
.
that occasion did you Y
A. That is right.
Q. What did you give her, by the way of treatment, on the
27th¥
A. We gave her some of this ultrasonic treatment over the
muscles and changed her muscle relaxant.
Q. And did she get any relief from that as far as you
could tellY
· A. Not much, no.
Q. But still you didn't find sufficient injury to warrant
hospitalization Y
A. That is right.
Q. And as Mr. Asbury has indicated you can't see pain
and you can't feel the pain and the only thing that you know
about the pain is what the patient tells you Y
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A. Well, not exactly. You do determine pain by muscle
spasm, for instance: in the acute abdomen or somebody who
thinks he has got an acute abdomen, often times people will
become frantic about a possible acute abdominal emergency
and you often have to determine by the rigidity of the abdomen whether they do or do not.
Q. And quite often they can get that muscle rigidity -~
when ·you say an "acute abdomen," what. do you mean by
that7
·
A. Acute appendix or acute gall~bladder orQ. And you get that muscle rigidity because they believe
that~
A. No, that is nature's guarding of the abdominal cavity.
Q. Well, couldn't you have a muscle spasm
page 67 )
and not have a, say someone believed that they
had appendicitis and they did notA. Yes, they could have a voluntary muscle spasm but if
you examined them when they were not expecting it then it
usually isn't there.
.
Q. Every time you examined this lady she was expecting it,
wasn't she7
A. No, 1.Q. She came to you for the examination, didn't she 7
A. Yes but, in the process of trying to determine a relative
degree of muscle spasm you deliberat~ly pass over part of
the examination and then return to that part when a patient's
attention i1:1n 't focused on that point.
~
Q. Now, you did that on December the 21sU ~
A. That is right; we do it each time.
Q. Did you d9 it later!
· A. Yes, each time.
Q. And you had her to ben:d over and pick up objects!
A. That is right.~
Q. And you raised each leg, a straight leg- raise I believe
you said7
A. Yes.
Q. And did she indicate that that caused pain!
A. No.
Q. In a severe injury to the back doesn't that exercise usually tell-Y
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page 68 }

A. Well, that is a test that you use to determine injury in the lower_lumbar spine, for instance: especially a ruptured disc which cannot tolerate that
particular maneuver at all.
Q. And you found no ruptured disc in this patientt
A. That is right.
Q. And this leg raising did not increase the pain at all
as I understood you to say T
A. In the neck region, no.
Q. Was the neck region the only region that she was complaining of at this time?
A. No, as I also said, she was also complaining in the upper
dorsal side and I believe she also complained - the primary
tenderness was over the spine 07, that is the last cervical
vertebra, and extreme soreness of each trapezius muscle, that
is the bigQ. You are telling us what she told you T
A. No, this is what I found.
Q. Where did she tell you the pain wasT
A. She said it was in her neck and back.
Q. And that is where you looked for it, of course?
A. I checked her all over .
. Q. And that is the only place that you found itt
A. Yes.
Q. Now, you didn't see her anymore until January the
lOth, 1964, did you T
A. No, sir, it was on the 27th of December, 1963.
page 69 }
Q. And the next time was January the lOth?
A. That is correct.
Q. You didn't hospitalize her that time, did you?
A. No, sir.
·
Q. If she was having this trouble why didn't you send her
to the hospital at that timeT
· A. Because you see ·very many of these muscle spasms and
if we hospitalized all of them there wouldn't be any beds for
anybody else. , ·
·
·
Q. It is a pretty common type of a thing isn't itt .You can
get a pain in your back from turning over in bed can't you T
A. Well, there are all kinds of automobile accidents; there
is hardly a. week,. that goes by that there isn't _an automobile
wreck.
. '' '.'
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Q. Have you ever strained your ~ack while turning over
in bed!
A. No, Ihaven 't reached that age.
Q~ Well, I _have for I am one year older than you. Anyway,
on January the lOth you didn't hospitalize her Y
A. No.
Q. On January the 18th you saw her again Y
A. Yes.
· Q. And what did you do on that occasion Y
A.· On this particular occasion she gave the first indication
of some relief, she herself stated that she had had co-nsiderable relief following the last two ultrasonic treatments
over these muscles. We don't give any more than is absolutely necessary to relieve the muscle spasm and when
page 70 ] they were discontinued she lapsed into a recurrence of soreness on each side of the neck.
Q. Could you feel the relief? Could you tell that she was
getting the relief?
.
A. No, except - because when she came back to me she
was still complaining and still had muscle spa;sm.
Q. Then the next time that you saw her- was on February
the 3rdY
·
·
·
A. That is correct.
Q. And you did order her to the hospital at that time¥
A. That is right because the symptoms had become markedly exaggerated. On January the 30th she complained specifically on that date that the pain had become much worse.
Q. So you sent her to the hospital Y
A. That is right.
Q. What treatment did you order to be given to her there Y
A~ To put her in neck traction - I have the record here
some place. She ·was put in ·neck traction with 7 pounds of
traction on the neck and gradually increased to 15 pounds
and we repeated the x-rays of the cervical spine to make sure
we hadn't ov~rlooked anythjng in the previous examination.
Q. And still you found none T
A. That is right.
_
Q. And after that she was hospitalized two more times T
A. That is correct.
Q.~ Because she came to you and complained that she was
not over the situation, I take itT
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A. That is right.
Q. Now, did you ever order one of these neck
braces that I see a good many people wearing!
A. No, because it has been our experience that unless you
kept the muscle spasm and the pain pretty well relieved the
wearing of one of those doesn't help very much.
Q. You never prescribed one then?
A. Well, I would not say "never."
. Q. I mean for her?
A. Oh, no.
Q. And the only thing she was given- was she given any
diathermic treatment Y
A. I would have to look that up. I think her treatment consisted, largely, of ultrasonic treatment. She was not given
any diathermic treatment in her :first hospitalization. (after
checking his records) No, sir, there is no record that I ordered
any diathermic treatment.
Q. And when she went back into the hospital the next two
times did you order traction for her!
·
A. No, sir, on the second admission we tried the injection
of zylocaine and a steroid into, what we call, the trigger point
of the soreness in the left trapezius muscle.
Q. And there was no further traction on her at any timeT
A. No, sir.
Q. Did you ever prescribe any back braces for her Y
A. No, sir, because this pain was above the cervical spine.
Q. Now, does exercise help in this type case or
not?
page 72 }
A. I wish I could answer that or that somebody
could. That is a debatable point at just about all of
the medical meetings I attend. Some feel that they should be
put through very strenuous exercises and others order complete bed rest and there are some as you know that put head
halters and neck braces on every one of them.
Q. You did prescribe a diet for her, did you not?
A. Yes, sir, we have been trying to reduce her since the
injury occurred.
Q. Had you ever treated her for any back injury prior to
this? You did treat her for an ulcer, I believe Y
A. No, sir, prior to this injury the only thing that we treated
her for was an attack, an acute coronary insufficiency - no,
page 71 }
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the previous treatment had been for severe precordial pain
and that was on the 9th of October, 1963.
Q. What is precordial pain!
A. Pain in the chest and she was hospitalized on that occasion· because of the impossibility of making a clinical deferentiation between a coronary insufficiency and a coronary
thrombosis. It had nothing to do with the back or the spine.
Q. Have you treated her rather closely over a period of
years!
A. No, sir, my first contact with Mrs. Wright was on this
occasion, on the 9th of October, 1963.
Mr. Lincoln: That is all.
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page 76 J

DOCTOR JAMES G. McFADDEN,
having been duly sworn, was examined and testified as follows: (Out of Turn)
DIRECT EXAMINATION
By Mr. Moore:
Q. You are Doctor James G. McFadden fromBristol, Tennessee!
A. Yes, sir.
Q. I believe you are an orthopedic surgeon Y
A. Yes, sir.
Q. What is an orthopedic surgeon, Doctor Y
A. In brief., a honey joint doctor. We deal with injuries
and deformities of the bones and joints.
Q. Do you practice in Abingdon as well as Bristol!
A. That is right. I have patients in Abingdon and I am
up there every day.
Q. Bri()fly describe your medical training!
A. I am a graduate of the University of Tennessee, I have
had four years of postgraduate training in orthopedic surgery and I have been practicing orthopedic surgery in the
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Army and in Bristol since 1949.
Q. Now, that four years of postgraduate orthopedic surgery training was after your internship, was it not!
A. Yes, sir, I had a year of internship and then later on
I h.adfour years of orthopedic surgery training.
Q. And that consisted of residency andA. Residency training. You start out, working
page 77 } up, with orthopedic_patients when they first come
·into the hospital and later on you are an assistant
in the care of the patient surgically and otherwise and as
time goes by you climb the ladder and then you assume th~
complete care of that patient so that when you complete your
training then you are eligible to take your boards in the field
of orthopedics and thus become certified in that manner.
Q. All together how many years did you train to become an
orthopedic surgeon Y
A. Nine.
Q. Now, where did you get your orthopedic surgery train.:
ing!
A. In the Army at Walter Reed Army Hospital in Washington D.C.
Q. You were in the Arm~d Forces at the time Y
A. Yes, sir.
Q. Did you have occasion to examine the lady sitting on
your left, Mrs. Olivene Wright Y
A. Yes, I examined her on August the 31st of last year.
Q. Where did that examination take place Y
A. In my office in Bristol, Tennessee.
Q. Before we get into anything that you may have found
concerning her back and that sort of thing, just describe what
you found concerning the lady.
·
·
A. In general this appeared to be a normal, pleasant lady;
she was cooperative; she appeared to be of normal intelligence-;· she sat and behaved normally during the time that we
questione~ her and examined her; she seemed to move about
normally without deformity or anything grossly·
page 78 J affecting her nervous system or her body.
·
.
Q. Now, at my request, I .believe you did make
an ~ination of her back, her cervical area and her neck,
didyounoU
..
·
A. Actually I did a complete orthopedic examination on
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this lady. The examination that is necessary to do on these
people not only involves that part of the body where they
complain of pain but, it is necessary to examine the other
parts of the body which are related, for instance: the neck not
only has bones but it has nerves in it. The nerves from the
neck, part of the cord, passes to the lower extremities, the
spinal cord, and part of the cord passes to your hands so, it
is essential that in examining an individual with neck com- ·
plaints that you have to examine the remainder of the body
as well, her eyes,· ears, nose and throat because some of the
nerves go that way. So, it is not just a matter of looking at
this individual and saying, ''here, lets look at your neck.''
You have to consider them as a whole individual to see how
they stack up regarding the function of the nerves of the
body and the cord itself.
Q: And you did that in this case T
A. Yes, sir.
· Q. How long does it take you to do this T
A. It depends upon the cooperation of the patient and what
you have to go into. Sometimes you can check a patient out
very well in 10 minutes. There is no wasted motion to a
physical examination and if the patient cooperates you can
move right along. With some patients it would
page 79 } take an hour. It varies back and forth. I would
say that the average orthopedic examination takes
about one-half an hour.
Q. Did you have an occasion to examine the x-rays made of
Mrs. Wright's cervical spine and neck that were made at the
Smyth County Community Hospital on February the 4th'l
Were they madE:' available to you 'l
. A. As I recall, these x-rays were made available to me .
and I did examine them.
Q. In the report that you submitted to me I believe that
you stated that you did examine them.
A. Yes, sir.
Q. Did you find any abnormalities to the neck or the back
or what you doctors refer to as the cervical spine in those
x-raysY
A. No significant abnormalities in these x-rays for a person
who is 57 years of age. The spine in a person who is 57 years
of age obviously doesn't appear to be the same as a spine of·
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a person that is say 17 years of age; the bones have wear
and tear the same as they become wrinkled and worn a bit,
the same as our faces do and our hair gets grey but, by and
large, I considered her x-rays. to be within the normal limits
of a person 57 years of age.
Q. Did ehe show any signs of arthritis? ·
A. Not significantly.
Q. Did you make examination - make x-rays of your own
or.have x-rays made for your own-T
A. My technician, yes, sir, made x-rays of the
page 80 } neck, the cervical spine Q. Was that done on August the 31st, 1964 T
A. The same date, yes, sir.
Q. Did you find any abnormalities at that timeT
A. No, sir.
Q. Do those x-rays show anything different from the others T
A. I could find no abnormal arthritic changes, that is,
. yb:a'nges out of proportion for her age; there wa:s no spurring;
VI could find no evidence of fracture or dislocation; her disc
spaces were well preserved; her vertebrae appeared to be in
normal alignment and moved freely about on motion.
Q. When you examined her did you find - what is a
muscle spasm Y
\ /·A. A muscle spasm is a rather difficult thing to define; we
V are asked that quite often in court. A muscle spasm, basically,
is a muscle that is drawn up, flexed, and this muscle will go
. into spasm voluntarily or involuntarily. I can pu.t my arm
in spasm by simply moving my elbow but then, on oceasion,
muscles will go into spasm from irritation to the nerves or
the muscle itself or to the bones, for instance : if you have a
fracture the muscles go into spasm; it is a protective mechanism that tends to limit that part (i)f the body.
Q. Did you find any muscle spasm in connection with the
examination of Mrs. Wright! Was she having any at the
time!
A. I did not find any spasm and neither did I find what is
known as fascitis. When muscles stay into spasm for a length
of time they will cause a contraction in the fibrous
page 81 ] tissue that is around them ; that :fibrous tissue
is known as the. fascia and when it contracts and
stays contracted for a length of time it will form knots and
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those knots, regardless of whether the patient is protecting their neck or arm, you can feel those knots and 1 did not feel
fascial spasm in her neck either.
Q. If these spasms had occurred from December the 21st,
1963, until August the 31st, 1964, when you examined her
would this fascia have appeared Y
A. She would have had contractures by then, yes, sir. Now,
intermittent spasm, that is, spasm, pain or discomfort that ~
occurs on occasion and then is relieved and the patient can
resume a reasonably normal range of motion, does not lead
to contracture or this rasciodes that I was speaking of.
Q. Can a muscle spasm be caused by anxiety or nervousness!
A. Yes, sir, particularly in the neck. There are a great
number of patients that come to us complaining of neck pain
who have not had injury but who have spasm and irritation
to the muscles of the neck; one of the most common forms
of this condition that we see is the so-called sick headache, the
patient has pain and spasm starts out in the neck and it is.
transferred up to and around the eyes and they are associated
with, very often, severe headache, nausea, and it is a rather
uncomfortable, painful condition.
Q. Well, assuming that Mrs. Wright is having pain, in
this type of situation with pain in the back would exercise
be of any benefit to her Y
page 82 }
A. Exercise is one of the main forms of treatment that we use. I use what is know as "intermittent traction" on these patients, tha:t is, it is a fo:rm of
traction that allows her neck to stretch and then relax, it is
a machine with a cam in it which stretches their neck and
while they are being treated I have them to niove their neck
back and forth .. One of the best ways to get over a charlie
horse or a neck spasm is to move it and move it gradually.
Motion is certainly recommended.
Q. Is physical therapy recommended Y
A. We use physical therapy on the majority of these pa,.
tients for various periods ; the period depends on the severity
of the injury and the response. If a person has a fracture
or a dislocation then you are going to suspect a severe dis-··
arrangement of the muscles, ligaments and the bon~s and it
will take a long time for them to get their motion back. Other
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strain injuries respond much faster.
Q. Assuming the Mrs. Wright is having pain would taking
off some weight be of some help to her?
A. Anything that would get her general physical condition
improved would be of benefit to her. Whether it would specifically affect her neck or not I can't state but any person
that is in good physical condition tends to overcome injuries
faster than those that are otherwise.
Q. In these cervical injuries, where there is a blow by one
vehicle st:dking another vehicle, does the severity of the blow
have any connection with the· severity of the injury?
page 83 }
A. Yes, sir. The severity of the blow would
undoubtedly affect the severity of the injury. If a
blow is serious enough then we have a fracture or a dislocation
and then we would have a severe neck injury. In a real severe
blow you can find all degrees of injury, from that of a fatality
right on down to transient pain, to bruises and obviously the
degree ·or severity of the blow is something that affects any
injury and for some reason there is a great deal of confusion
in these neck situations. In the past, this thing has been described somewhat erroneously, that is, falsely as a whiplash
injury and that apparently is something that is supposed to
be terrible but to us it is a sprain injury, you can have sprains
of the ankles, sprain to the lower ·back or neck or anything
. else and a whiplash doesn't say anything; it may impress
the newspaper people or it may be impressive to the individual
or a jury but to a doctor, who is the individual who has ·to
treat these people, it says nothing.
Q. I believe that Doctor Staley, who has previously testified, stated that in a whiplash injury, which you do not believe that such a thing exists except as a term that was invented by somebody, the ·neck snaps. Does the neck snap
like a whip?
A. The neck would not snap like a whip. The neck could be
strained by the force of a vehicle moving forward and the
neck being thrown around or jostled around but the neck
will not snap like a whip. Incidently, the term "whiplash"
was unfortunately coined by a doctor who is in the same-field ·as I am in and he has spent some thirty years apologiz-
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ing for that term.
Q. Excuse me Doctor, I thought the lawyers
were responsible for that term f
A. No, sir, that is an orthopedic term as derived from an
orthopedic surgeon in California. He opened his mouth once
too often and he has been apologizing ever since and making
things worse I think.
Q. Is there any reason why this lady should not return to
her former occupation as a beautician Y
A. I have treated a goodly number of people and I don't
know what her present condition is right now but I have
never had a patient, in my experience, who was permanently
and totally disabled from a neck injury and I have treated,
I would say, up in the hundreds. As I stated, disability varies
according to the general condition of the individual, the degree
of tlie force of any particular accident, the impact, and the
position that the individual had assumed at the time. I believe the treatment has something to do with it for I believe we
ca:rt -do something for these people, to some degree, with our
treatment but I believe that when all is said and done the
natural healing processes of the body step in and take care
of the situation. There are no secrets to this; it is just like
a sprain in any other part of the body.

page 84 ]

Mr. Moore: You may cross examine.
CROSS EXAMINATION ·
By Mr. Asbury:
Q. Doctor, I know that you have got many other things to
do butpage 85 ]
A. I have got all day, Mr. Asbury, so you just
go right ahead.
Q. You say that there is no secret about this type of a
cervical injury!
A. No, sir.
Q. It can be successfully treated by a general practitioner,
can-it noU
A. It can be successfully treated by neglect, by just leaving
it alone.
·
Q. But general practitioners treat probably 90 per cent
or better of these injuries, do they not Y
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A. I wouldn't know percentage-wise. I suppose they actually do treat the majority of them depending upon what
part of the country you are in.
Q. And you say whiplash is a doctor's term and that you
don't like it 7
A. No, sir, very few of us like the term because it doesn't
state anything, it may be an impressive term but it doesn't
stipulate anything and it doesn't tell what has happened.
Q. Doctor, you say that you can make an orthopedic evaluation - you can make an orthopedic examination and evaluation in 10 minutes if the patient cooperates 7
A. Quite often, yes, sir.
Q. I noticed in your report here that under physical examination, it is dated September the 4th, I believe you are looking at it there 7
A. Yes, sir, that is when this letter was mailed
page 86 ] to him (Mr. Moore).
Q. You made the examination on the ~1st of
August and there is no question about that but I notice under
"physical examination" you stated the following: "She is
pleasant, cooperative and intelligent.''
A. Yes, sir.
Q. So, by being pleasant, cooperative and intelligent, that
made it easy in making the examination, didn't it!
A. It certainly does.
Q. Would you say that you did this examination in 10
minutes!
·
A. I don't recall how long it took me to make this particular examination.
Q. But on the average it takes .about 30 minutes, doesn't
iU
.
.
A. It runs somewhere close to 30 minutes by the time we
examine the patient and review the x-rays.
Q. Are you familiar with the medicine or drug called
Tranquilpal!
A. Yes, sir.
Q. That is a muscle relaxant!
A. It is supposed to be.
Q~ What ·about, I can't pronounce it, Placidyl!
.A. Placidyl is a mild sedative, a tranquillizer.
Q. Are those drugs that are used in this area here for the

·
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treatment of a patient who has muscle spasm~
A. Yes, sir, muscle spasm~ various aches and pams, and
nervousness.
page 87 }
Q. Now, a person who is taking that type of
medicine, will it affect that person's appearance
and condition if they are taken at the time a physician makes
an examination~
A. A sedative would probable relax a patient, it depends
upon what kind of a sedative is taken. Now, these sedatives
that you have described would relax a person but they are not
going to affect muscle spasm. Is that what you are implying~
That you can take a drug and knock muscle spasm ouU
Q. I am not implying anything Doctor. I am just asking you
some questions.
A. It is my impression that there are very few drugs that
will take a spastic or sprained joint and relax it so that you
can examine it through a normal range of motion spasm free.
These are mild drugs that you have given me here and I
don't think that they fall into that realm.
Mr. Asbury: That is all.
REDIRECT EXAMINATION
By Mr. Moore:
Q. Doctor, on the first page of your report down near the
bottom, you say, "there is no palpable spasm or fasciatis. She
limits. rotation to the right actively but, passively, she has
normal motion in all planes.'' What do you mean by that¥
A. She complained that when she turned her head to the
right that she could not take it to the full rap.ge of motion
but when I supported her chin I could very gently manipulate
her neck in a normal range of motion.
page 88 }
Q. If there is a rather severe muscle strain do
you get swelling, normally¥
A. In the initial injury at the time of the accident quite
often you find severe swelling and there is hemorrhage from
it, the neck will become swollen, and those are severe soft
tissue injuries and as you go from there you- go on up to your
fracture type injury and dislocations but, people who have
severe neck strains you would find areas of hemorrhage and

.
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swelling. We didn't mention anything about the x-rays and
I don't know whether it is important butQ. I started to ask you about the x-rays but go ahead.

A. (Continuing) The x-rays that were made here, as I
recall, were very acceptable x-rays and very good. I had the
patient x-rayed in the bent position, that is, with the neck
bent forward and with the neck thrown back. The mechanics
of the neck, as we have found out through time and by studying x-rays we know which vertebrae are supposed to move
and how much they are supposed to move and by these flexed·.
or bending and extention views we can tell how much spasm·
there is in the neck and whether the vertebrae are -:moving
normally or not and if they move gently back and forth· the
. · way they are supposed to do. These x-rays are a great deal
of benefit in arriving at what the general degree of spasm in
that neck is at that time. It is not of any particular benefit
:for the previous six months or the next six months but, it
gives us an idea in evaluating that patient over and above ..
~hat we can find objectively, by feel or sight, at
page 89 ) that time and it is also of some subjective merit
.
too because a person that has a stiff neck or an
acutely painful neck will show an abnormality in their vertebrae from here to here (indicating).
Q. Would it help to illustrate what you have just said by
putitng those x-rays on your screen Y You found no abnormali----~~-~----~--~---...,-·
ties -Y
A. ·well, lets ask the jury, (Addressing the jury) Was it
clear-!
Mr. Moore: Just a moment. I don't know whether the Judge
wants you to ask the jury or not.
·
The Witness : Well, is it clear to you, Judge Y
The Court: It is clear to me, Doctor. That is up to you .
gentlemen of counsel.
Mr. Moore: Lets put them on just to illustrate the thing.
(X-r.ayviewer is placed before the jucy)
A. {Continuing) The neck vertebrae are the vertebrae
above the shoulder level (indicating on the x-ray viewer).
Ordinarily you -can see six of them and the bottom one will

'
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be partially or wholly obscured depending on the length of
the person's neck. Now, actually the greatest motion in the
neck in forward bending, as you will notice on these x-rays,
is between 5 and 6, number 1 being the top most vertebra
and then down 2, 3, 4, 5 and 6. Four, 5 and 6 are also vertebrae
that you will find injured in a snapping injury or a so-called
whiplash injury, they will be compressed and this is where
you will find your greatest arthritic changes because this
is the point where the neck becomes - the neck gets the
most wear and tear. This is with her head thrown
page 90 J back and she has got a smooth, convex anterior ·
curve here and she moves forward and we get
a reversal of the curve here. The other views, I will not go into
them in any great detail except I wlll say that to me .is a
normal cervical spine. There is no arthritic changes here
of any significance and there is no evidence of fracture,
these little dark places between the vertebrae are disc spaces.
Mr. Moore: Thank you, Doctor.
RECROSS EXAMINATION
By Mr. Asbury:
Q. Did you make those x-rays ~
A. My technician: did, yes. I have a certified technician
and he also makes the x-rays at the Bristol Memorial Hospital.
· Q. Is your technician a radiologist Y
A. No, sir.
Q. Have you had these films read by a radiologist Y
A. No, sir, I have not.
Q. Doctor, you knew before you examined Mrs. Wright
that the findings here by Doctor Austin, who is a radiologist,
showed that there was no honey injury, didn't you Y
A. I don't recal because I don't usually read the radiologist's report. I have been reading x-rays of the spine for
the time that I have been doing this and I feel ·that since I
only read x-rays of the spine that I am as well and usually
better qualified than a radiologist to read those x-rays and I
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believe that if you would get Dr. Austin on the
page 91 ) stand that he would tell you the same thing.
Q. Have you ever heard him say that on the
stand?
A. No, sir, I haven't but I have heard other radiologist say
it.
Q. Well, you read Doctor Staley's report before you examined Mrs. Wright, didn't you T
A. I do not have a report in my file and I don't recall that
I did.
Q. Your purpose in making this examination was to evalu. ate this lady, wasn't iU
A. Mr. Moore asked me to evaluate this lady, yes, sir.
Q. Now, do you know Doctor J. Stuart Staley?
A. Yes, sir, I do.
Q. How long have you known him T
A. I first met Doctor Staley about six year~ ago.
Q. According to his testimony here he has practiced some
thirty years and had specialized training on some three occasions and he is a general practitioner and a surgeon now.
He has testified that he has examined and treated this lady
several times a month over a 14 month period. Would you
say he or you is in a better position to evaluate the extent of
her injury¥
/ A. I think, without question, that he is in a better position
V to evaluate her previous condition, that is, her condition
shortly .after the time she was injured. It is my impression
that I, on any one single occasion, can evaluate a patient,
orthopedically, as well as any doctor who has had the same
amount of traning and does the same type of work
page 92 ) that I do. I don't feel that I am inferior in that
manner. Now, I can't say what this lady's condition was in August of 1963 or September or October. I saw
her practically. a year later and I am testifying as to what I
saw at that time.
Q. And you don't know what her condition is now, do youT
A. I do not.
Mr. Asbury: That is all, sir.

*

*

*

*

*
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page 93 )

*

*

*

*

*

MR. 0. W. SMITH,
having been duly sworn, was examined and testified as fol:·
lows:
DIRECT EXAMINATION
By Mr. Moore:
Q. You are Mr. 0. W. Smith from Saltville, Virginia?
· A. Yes, sir.
·
Q. How old are you, Mr. Smith?
A. Seventy-four.
Q. How old were you when this accident took place?
A. I was 72.
.
Q. And were you then driving a taxi in Saltville?
A. Yes, sir.
Q. Are you still driving a taxi?
A. No, sir.
Q. You are retired nowY
A. Yes.
,
Q. Do you remember the so-called accident that took place
on December the 21st, 1963?
A. Yes, sir.
Q. And were you driving your taxi at that time Y
A. Yes, sir_..
Q. And where were you headed at the time?
A. I had took a lady over to Perryville and when I came
back I pulled up to the intersection, the traffic was
page 94 ) awful heavy that day so when I came by the
Mathieson General Store I saw a car setting up
there and I throwed it out of gear for I knew I had to stop
there and I pulled up behind him and happened to get a little
too close and tapped his bumper. It never hurt my car and
I didn't see anything hurt about his..
Q. ·How fast would you say that you were going before
you hit t4e car in front of you Y
A. I wasn't going over two or three miles an hour. I was
stopping all the time.
·

:i
i
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Q. You say the other- car was stopped, waiting to get
across?
A. Yes.
Q. How was the weather?
A. It was a pretty afternoon.
Q. This was about what time of day?
A. I believe it was about 20 minutes after 4.
Q. Was there anybody in the car with you T
A. No, sir.
Q. It was your front bumper that hit the rear bumper Y
A. Yes.
Q. Which side of your bumper hit which side of the other
bumper or was it a head-on - T
A. It hit dead center.
Q. What happened to the other car when the impact took
placeT
A. It never moved as I could see.
Q. Did you see the people who were in the carT
A.· After I looked around and I saw somebody
page 95 ] sitting in the car but I couldn't tell who it was.
I could tell after we hit for I was looking right
into their back glass.
Q. And then did you see who it wasT
.A. Yes, sir.
Q. Well, did you see any movement or anything?
A. Mr. Wright was looking out down that way (indicating)
like we all do because of the 91 highway there you can't drive
across as long as there is heavy traffic coming; you have to
pick_your chance and go through. Mter I bumped.Mr. Wright
he got an opening and he went through and went on over to
the post office and then I couldn't get through. I was going
to try to get over there if I could but I couldn't. I was going
to see him at the post office when he came out and when he
came out he started to get into his car and then he went
around and looked at the back of his car and went back and
got into the car and went on home.
Q. That was by the time that you got over there. Now,
did you see him later?
A. L had another trip to make over to Perryville and we
had stopped there to pick up the lady's groceries and so Mr.·
Wright came by during that time and he walked on by and

:I
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was going into the door of the market and I called to him and ·
told him to come back. I asked him if I damaged his car for .
it never even jarred me or nothing and so he said "no" but'
that -it knocked a little dent in his license plate and he said
''it kind of wrenched my wife's neck.'' That is about all there
was to it and he werit on into the market and I went on ~nd
took my passenger to Perryville.
page 96 ]
Q. Was there any damage done to your car,
Mr. Smithf
A. No, sir, not a scratch on it.
Q. Mter this little bump occurred there did anybody come
around to see what had happened'
·A. Not a soul. There was a bunch of men standing there
at the corner, they usually hang around there and talk and
the first one thing and the other, and it didn't attract their
attention. Anywhere you see a wreck people will rush up to
see who got hurt and how bad the cars are tore up.
Q. Did you see Mrs. Wright sitting in the car at the time
you struckit!
A. Yes, there were two people there but I didn't know who
· they were. A man and a lady is all that I knew•
. Q. Did you see aliy movement on her part!.
A. No, sir, I di~'t.
Q. Now, at the time that you were approaching the Wright
-car, which you said was stopped, did you apply your brakes 7 ·
A. Yes, way· back down there I commenced to slow down
for I knew that I had to stop when I got up there even if
there hadn't been anybody else up there.
_
Q. Were your brakes in good condition at that time, Mr.
Smith!
A. I kept them that way all the time.
Q. What was the condition of your health at that time,
Mr. Smith!
A. Fine.
Q. I see that you wear glasses. Was you~ vision good!
A. Yes, I have been wearing glasses for twentypage 97 J five years. I always have them check regularly.
Mr. Moore: That is·all. You may cross examine.

r'
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CROSS EXAMINATION
By Mr. Asbury:
_
Q. Mr. Smith, as you approached the intersection of the
street that you were traveling on and Route 91 you could
see that there was heavy traffic on 91, is that correct¥
A. Yes, there was.
Q. As you approach the stop sign on that street there in
front of the drug store did you see this vehicle stopped there¥
A. It was already stopped.
Q. It was already stopped when you saw iU
A. Yes, sir.
Q. About how far away would you say you were when you
first saw it¥
· A. When I first saw it I was about 50 feet from it. I
always start stopping before I get up there but you have got
to try to slip through when you get a chance.
Q. Now, when you saw him stopped there some 50 feet
away what did you do at that time¥ Did you keep looking at
him or did you look off in some other direction¥
A. I was looking at the car.
Q. Did you continue to look at the car at all times from
50 feet back until you struck him Y
A. No, I got up pretty close and I seen that the man was
looking around just like we all do, to watch out
page 98 ) for an opening so that you can get across and
so he got an opening and I had to wait quite a
while before I got through.
Q. Maybe you didn't understand my question. You. say that
you saw this car stopped there ·waiting to get across when
you were about 50 feet away. Did you continue to see that
car and keep it in your view, at all times, until you struck it?
A. Well, right after I got almost right to it, I had my
· brake on, and I looked around to see if I could catch an
openl.ng and by that time I was right up against his bumper.
Q. In other words, as you approached this car you realized
that he was stopped and there wasn't anything to obstruct
your vision was there¥
A. No, not a thing.
Q. · And you took your eye off of that car and looked to
your left-!
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A. Just like Mr. Wright was doing.
Q. But he was sitting still though, wasn't he?
A. Yes. ·
Q. But you were moving?
A. Yes, just very slowly.
Q. Before you looked back to where his car was you had
already struck it, hadn't you Y
A. How was thaU
Q. I .said, as you approached the Wright car, you looked
to your left and then, before you looked back to the car again,
you struck it?
page 99 )
A. Well, I put my brakes on and by that time·
I was right up against him.
Q. I understand that you were getting ready to put your
brakes on. You were getting ready to stop, weren't you?
A. No, I had them on before I got up there, just lightly
and slowing down.
.
. Q. You had your brakes on before you got up to the car'!
A. Yes, sir.
.
Q. What I am getting at is this: you took your eye off
the Wright car. Did you look back at it again before you hit
iU
A. I was· just right on it, right against it real quick, well,
not real quick either because I wasn't going fast.
Q. Did you strike the car before you looked back or after
you looked back to the fronU
A. Before.
Q. Before?
· A. No, I looked around first and then I struck the car.
Q. All right, but did you look back to the front before you
struck the car?
A. Yes, I just looked that way (indicating) and looked
back and I was right on it.
Q. How close were you to the car when you looked back
around!
A. Well, not very far.
Q. Howfar?
A; Four or five feet.
Q. Why couldn't you stop then if you were ,
page 100 ] going 2 miles an hour and had your foot on the
brake and had it out of gear!
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A. It was one of those automatics and it goes right on.
Q. I beg your pardon. I thought you said that you put it
out of gearT
A. No, it is an automatic shift and it shifts itself.
Q. Why do you say that you couldn't stop if you were
doing 2 miles an hour and this vehicle was there in front of
you T Why didn't you stop before you hit him, Mr. SmithY
·
· A. I didn't have time.
Q. You didn't have time toT
A. That is right.
Q. I believe that at the time of the accident that you were
just working part-time, weren't you Y
A. Yes, I can just make so much a week because of my
pension and I only drive on the best days.
Q. You drove on the weekends usually then T
A. Yes, I was aiming to quit as soon as my wife got old
enough to get her pension.
Q. Let me ask you this: you drove a taxi in the Town of
Saltville for a long time, didn't you Y
A., Forty-eight years.
Q. Forty-eight years.
A. And never had a wreck and never hurt anybody in m.y
life.
Mr. Asbury: All right, sir, I believe that is all.
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page 107 )

The Court: Any objections to Instruction "A," Mr. Asbury!
· Mr. Asbury: No objection to "A."
The Court: Then it will be granted. How about "BT"
Mr. Asbury: No objections to "B."
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*
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The Court: Gentlemen, I am going to· grant that instruction. Instructions "A," "B '' and " C" are granted and "D" ·
is withdrawn.
Mr. Asbury: If the Court please, we except to the ruling
of the Court in granting Instruction "C" for the reason that
there is no evidence of the injury being caused by any other
factor.

*

*
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*

page 109 )

(Thereupon the jury retired to consider of their verdict
and after some time returned into the open courtroom whereupon the following took place)
The Court: Gentlemen, have you arrived at a verdict.
The Foreman: We have.
The Court: Pass it up to the Clerk, please. Read it, Mr.
Clerk.
The Clerk: "We the jury find in favor of the defen,dant.
(signed) Milton Clark.''
page 110 )

*

*

*

*

*

Mr. Asbury: I move the Court to set aside the verdict of
the jury on the grounds that it is contrary to the evidence
and the la.w adduced. The Defendant admitted his negligence
in striking this automobile, that he just didn't have. time to
stop, and the defense could not rise higher than his own
. testimony.
The Court: Any other grounds, Mr. Asbury?
.
Mr. Asbury: No, sir; of course, I objected to the giving
of one instruction but I believe that instruction had to do
only with the damages so .I do not ask that as ground to
set aside this verdict.
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The Court: Mr. Lincoln.
Mr. Lincoln: If the Court please, the jury obviously did
not believe that there was any negligence and the Court instructed the jury on that phase of the case without objection
by counsel for the Plaintiff. It certainly seems
page 111 ] that that is what the jury did and we think that
there was ample room for them to believe it.
The Court: Gentlemen, do you care to submit any brief or
any authority in support of your contentions Y
Mr. Asbury: No, sir, I think, if it please the Court, that
the case is fresh in the Court's mind at this time and I don't
see any point in doing that unless his honor so desires.
The Court: You gentlemen for the Defendant Y
Mr. Lincoln: No, sir.
The Court: Well gentlemen, I feel that under the evidence
and under the instructions that the jury reached an erroneous
decision in this case. The only thing that concerns the Court
. is whether or not both sides have had a fair trial based on
the law and the evidence and I feel that under the evidence
and the instructions of the Court that the .jury should have
brought in a verdict for the Plaintiff in some amount. I think
the jury was in error in finding for the Defendant and based
on the instructions tendered and given and the evidence presented, the Court feels that it has no alternative except to
set aside the verdict of the jury and order a new trial in this
matter.
Mr. Moore: If your honor please,The Court: Now, I asked you, Mr. Moore, if you had any
brief or any authority.
Mr. Moore: Well, may I say - I won't say another word
if you say so.
page 112 ] The Court: Go right ahead, sir.
Mr. Moore: Mr. Asbury did not object -to the
instruction on negligence and therefore he cannot complain
of the verdict.
The Court : I think that the jury arrived at the erroneous
decision, Mr. Moore, based upon the evidence as applied tq
the instructions. The Court has no other alternative but to· ·
set the verdict aside and to order a new trial.
Mr. Moore: We except to the Court's ruling._ We ask for a
stay of execution for 60 days.
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The Court: That will be granted. Mr. Asbury, you will
prepare the order based· on ~he Court's ruling and present
. it to these gentlemen.
Mr. Asbury: All right, sir. Thank you.

*
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*

*

A Copy-Teste:

H. G. TURNER, Clerk.
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