NOTIC E TO COUNSEL
This case probably will b~ called at the session of court
• ·
to be held
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G~ Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 7176

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the 11th day of March, 1969.
ELMER D. ABBOTT,

Plaintiff in error,

against

C. C. PEYTON, SUPERI NTENDENT OF THE
VIRGINIA STATE PENITENTIARY, Defendant in error.

From the Hustings Court of the City of Roanoke
Richard T. Edwards, Judge

Upon the petition of Elme.r D. Abbott a writ of error is
awarded him to a judgment rendered by the Hustings Court
of the City of Roanoke on the 6th day of May, 1968, in a certain proceeding then therein depending wher ein the said
petitionel' was plaintiff and C. C. Peyton, Superintendent
of the Virginia State Penitentiary, was defendant; no bond
being r equired .

...
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CERTIFICATE

This day came Elmer Dorris Abbott and presented his
affidavit pursuant to §19.1-289 of the Code of Virginia,
stating that he is unable to p ay, or secure to be paid, the
costs of printing the petition and record in this case, the Supreme Court of Appeals of Virginia having awarded the
petitione.r a writ of error to the judgment of this Court denying the petition for a writ of habeas co'r pus on May 6, 1968.
Pursuant to said affidavit, the Court has investigated the
matter and is of the opinion that the said Elmer Dorris Abbott is unable to pay, or secure to be paid, such costs.
Enter : April 3, 1969.
Ernest W. Ballou, Judge
Reed. 4-7-69.

•

•

•

•

•

AFFIDAVIT OF POVERTY
This is to certify that Elmer Dorris Abbott, the undersigned party, p ersonally appear ed before me, a Notary Public
in and for the City of Richmond aforesaid, and being duly
sworn according to law, deposes and says that he is without
funds, indigent and a pauper because of his present incarceration; that, being without funds, he is unable to pay, or
secure to be paid, the costs of p rinting the petition and record in this case, the Supreme Court of Appeals of Virginia
having awarded to the undersigned party a writ of error
from the judgment of the Hustings Court of the City of
Roanoke entered May 6, 1968, denying the petition for writ
of habeas cMpus of the undersigned ; and prays that this
Court will jn accordance with §19.1 -289 of the Code of Virginia, certify that the under signed. is unable to pay, or secure
to be paid, such costs.
Respectfully submitted,
Elmer Dorris Abbott
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Subscribed and sworn to before me, the undersigned Notary
Public in and for the City of Richmond aforesaid; and given
under my hand and seal on this 1 day of April, 1969.
E. Henry Ragland
Notary Public
My commission expires August 3, 1970.
Reed. 4-7-69.
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RECORD
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In the Hustings Court for the City of Roanoke

•

•

•

•

•

PETITION FOR THE WRIT OF
HABEAS CORPUS AD SUBJI CIENDUM
TO: The Honorabl e RichardT. Edwards, Judge:
Comes now E lme.r D. Abbott, your petitioner herein in this
said cause and resp ectfully represents unto this Honorable
Court that:
A. P etitioner was illegally and unlawf ully tried, convicted
and sentenced, and that he r emain s illegally and unlawfully
imprisoned and r estricted of hi s liberty by Mr. C. C. P eyton,
who by r eason of his office is custodian and superintendent
of the Virginia State Penitentiary.
page 4 } B. That the color of authority in law by virtue
of which your petitioner is illegally and unlawfully
held conflned within said penitentiary, grows out of an unconstitutional trial and conviction, which was J1eld without due
p•roces's of law, which have their basis and promises and informa tion issued from under the hand and seal of the llustings Court of Roanoke, Virginia; indictment for Malicious
Wounding, indictment being r eturned by said grand jury at
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its June Term of Court, 1964, trial following thereaftex on
the 13th day of July, 1964, and a sentence of ten (10) years
in the State Penitentiary being imposed.
This conviction pertains to a gross violation of your petitioner's rights to due process of law, and being denierl the due
process of law was therefore, also denied a fair trial in this
Hustings Court of Roanoke, Virginia; in the following brief
statement of facts and allegations, petitioner will set foxth
cause to sl1ow that he is illegally and unlawfully detained
under the sentence r endered by the Hustings Court of Roanoke, Virginia, July 13th, 1964.

•

•

•

•

•

Further, as a direct result of this interrogation; the petitioner was placed in an illegal line-up, which was conducted
by Detective Bryant; said line-up was held in the Roanoke
City Jail ; wherein, Detective Bryant who was accompanied
by M.r. Ira W. Bryant, who the petitioner was accused of
shooting. Mr. Ira W. Bryant was also accompanied by a lady
companion. The petitioner was removed from the cell-block
along with four ( 4) other inmates. The petitioner was placed
on the extreme end of the line by Detective Bryant; who,
after placing the petitioner in position, left the room and
went in the hall and had a brief conve1·sion with
page 7 r Mr. Ira W. B.ryant; however, in Detective Bryants
absence, the petitioner changed places with another
member of the line-up. At that time, Detective Bryant led
the said Mr. Ira Bryant into the room where the petitioner
was ; and at that time specified, Mr. Ira W. Bryant was told
by Detective Bryant to pick out the person that l1ad shot
him. Mr. Ira W. Bryant pointed to the inmate who was then
occupying the forme.r place in the line-up where the petitioner
had been placed by Detective Bryant. As Mr. Ira W. Bryant
pointed to the other inmate and began speaking ; Detective
Bryant shouted, "wait, don't say another word," and then
proceeded to usher Mr. Ira \V. Br~·ant out of the room, and
told the jailor to lock them back up. The jailor had just
placed the petitioner back in the cell-block and closed the
door; and then, Detective Bryant hollered down the corridor
and told the jailor to "bring Abbott back ouot here," which the
jailor did do. Detective Bryant led the petitioner to a position in front of Mr. Ira W. Bryant and said ; "this is the man
here that shot you, isn't that xight"; Mr. Ira V\T. Bryant answered "yes sir, I guess so." Detective Bryant then stated,
"that's what I thought; lock him up." This was a

Elmer D. Abbott v. C. C. Peyton, Supt., etc.
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very critical stage of the proceedings against the
p etitioner; and it cannot be successfully stated,
that the petitioner did not need the assistance of counsel during this line-up; which was a direct result of the interrogation conducted by Detective Griggs. Further, this identification made by Mr. Ira W. Bryant at the illegal line-up, was
admitted as evidence against the petitioner, which .resulted
in the petitioner being convicted and sentenced to serve a ten
(10) year term in the State Penitentiary. Therefore, the
petitioner w.as not shown due process of law, and being denied due process of law, also denied the petitioner the right
to a fair trial, as guaranteed the petitioner by the Si.xth
Amendment and the Due Process Clause of the Fourteenth
Amendment to the F ederal Constitution and the Virginia Bill
of Rights.

•

•
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On the 8th day of June, 1964 the Court appointed a Mr.
Arthur B. Crush, Jr. to r epresent the p etitioner. A few days
later, Mr. Crush came to the Roanoke City Jail to discuss the
petitioner's case. During this visit, the petitioner advised
Mr. Crush that he wanted several 'vitnesses to appear in
Court; including Mary Watkins, James Abbott, Robert Cart er and Maxine Abbott ; however, at the trial, the witnesses
wer e not present, and Mr. Crush did not advise the petitioner
that he had a right to a continuance due to the witnesses
not being present. Due to Mr. Crush 's failure to subpoena
the witnesses, the petitioner was found guilty, rather than
innocent; therefore, Mr. Crush did not make an adequate
preparation of th e petitioner's case, by the failure to subpoena the witnesses, and the omission to do so was without
justification or excuse and not just bad judgment, and an
error not attributable to bad judgment, but rather t o his
lack of investigation and preparation. During the course of
the trial, Mr. Crush allowed an in-court identification of the
petitioner to be enter ed as evidence ; allowed the At torney
for the Commonwealth to introduce into evidence before the
jurors, the petitioner's prior criminal convictions ;
page 19 ~ allowed the Attorney for the Commonwealth to
make improper statements to the jurors that were
so impressive as to influence their verdict. Mr. Crush was

6

Supreme Court of Appeals of Virginia

fully aware of the prejudicial publicity surrounding the petitioner's case; however, counsel failed to make a motion for a
change of venue, which proved to be very harmful to the petitioner. Furt.her, Mr. Crush allowed the jurors to retire to
their chambers, under improper instructions to determine a
verdict. At the conclusion of the trial, the petitioner voiced
his disapproval with the jurors verdict and r equested Mr.
Crush to appeal the case; however, Mr. Crush advised the
petitioner that he could not appeal because there were no
grounds for a review; therefore, by counsel's lack of diligence,
the petitioner was denied the right to appeal this conviction.
Therefore, as a r esult of the above mentioned discrepancies,
the petitioner did not have effective assistance of cotmsel.
The petitioner prefaces his argmnent ·with the statement
that it is a well settled and unquestionable principle of law,
that it is a Constitutional right of a person accused of a
crime to have assistance of counsel in his defense. This law,
of course, has been repeatedly held as applying to defendants
rights under bot.h our F ederal and State Constitupage 20 ~ tions.
It is also equally well settled that the Constitutional right to assistance of counsel means the right to have
"effective assistance of counsel." The landmark case of Powell v. Alabama. 287 U. S 45 (1932), introduced into law the
phase "effective assistance of counsel", and established the
doctrine that the right of counsel means "effective assistanoce
of counsel".

page 21
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Concerning the failure of counsel to appeal this conviction,
petitioner would ask leave to begin this charge with the
statement that he is not attacking the validity of his conviction on the basis that he was denied his constih1tional right
to appeal as such, but rather the ineffective r epresentation
of counsel is further demonstrated by colmsel's failure to
appeal. Petitioner recognizes that an appeal in a criminal
proceeding is not a necessary element of due process, and the
failure of an counsel to perfect an appeal does not ordinarily
impaiT the Court's jurisdiction so as to invalidate the conviction, however, it should be considered along 'vith the other
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errors of counsel in determining whether or not p etitioner
received effective r epr esentation in th e Constitutional sense.

•
page 23
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CONCLUSION

In this petition, the p etitioner has shown and presented a
case wh erein there is probable cause to believe that the petitioner is illegally detained ·without any lawful authority, and
that he is entitled to a plenary hearing under the doctrines
set forth in: Morris v. Smyth, 202 Va. 832, 120 S. E . 2d 465,
8-596 Code of Virginia; and Cwnningham v. Frye, 203 Va.
539. Ther efore, your petitioner pr ays upon and unto this
Honorable Court that a writ of habeas cor'[Ytts ad subjiciendum, be issued out of and from under the hand and seal of
this Court, directed to Mr. C. C. P eyton, Superintendent,
500 Spring Street, Richmond, Virginia, commanding him to
have the body of your petitioner before the bar of tl1is Court
at a time and place specified therein, together with the true
cause of his detention, if any ther e be, to do and r eceive what
and there shall be consider ed concerning your p etitioner, and
answer and show cause on that day to be specified ther ein,
why the sentence and order ther eof should not be adjudged
nullities under the true organic laws of tlle Constitution.
F or Justice, petitioner forever pr ays,
Respectfully submitted,
Elmer D. Abbott, # 85550
P etitioner , P er Se.

•

•

•

•

•

Filed by leave of Court October 18, 1967.
Patsy Testerman, Deputy Clerk.
page 26 ~
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ANSWER
Now comes the r espondent, by counsel, and for answer to
the petition says as follows:
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1. Respondent is now detaining the petitioner pursuant
to a judgment of this Court of July 13, 1964, wherein petitioner was sentenced to serve a term of ten years in the P enitentiary, having been convicted of malicious wounding. (See
Exhibit I- Copy of Prison Record.)
2. Respondent denies each allegation set forth in the petition which is not expressly admitted.

Wherefore, respondent prays that counsel be appointed to
represent petitioner, that a plenary hearing be granted and
that the petition be denied and dismissed.
C. C. Peyton, Superintendent of the
Virginia State Penitentiary
By : Edward J. ·white
Counsel
Received and Filed November 7, 1967.
page 28
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Patsy Testerman, Deputy Clerk.
PRISON RECORD

Date March 31, 1967
Name Elmer Corris Abbott
Number 85550
Race White
Alias
None
Committed August 12, 1964
D.O.B. 3-3-35
Occupation Painter
Court & Date (1) Roanoke City Hustings Court, July 13,
1964
(2) Martinsville City Circuit Court, Aug. 3, 1964
Crime (1) Malicious Wounding -10
Term 12 years
Commuted : 1-15-65, to 9 yrs. 10 mos. (Blood Donation)
(2) Grand Larceny 2
Added for escape 1 year Richmond City Cir. Ct. 7-27-66
See Attached Summary for Recidivist information
Total Term 18 yrs. 10 mos.
Served 3 years 11 month s 2 days 157 days jail time included.
Term Expires July 30, 1977
Eligible for Parole 1-14-69
Prison Rules Violated
Escaped Camp #11, Culpep er County on 4-11-66. Recaptured
6-1-66.
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1st Conviction: #63276 Elmer Abbott. Committed Feb. 5,
1953, Martinsville City Corporation Court, Jan. 14, 1953.
Grand Larceny - llf2. Commuted: 4-15-53, 1 yr. 3 mos. 15
days. E scaped Camp #23, Halifax Co. 7-30-53. Recapt.
7-30-53. Halifax County Cir. Ct. 9-21-53, Escape - 1 yr.
Total T erm - 2 yrs. 3 mos. 15 days.
Discharged: Aug. 28, 1954.
2nd Conviction: #68378 -Elmer Abbott. Committed 10-7-55,
(1) Roanoke City Hust. Ct. 3-16-55, Grand Larceny Auto
11/2 -1¥2. (2) Roanoke Co. Cir. Ct. 3-29-55, Forgery- 5
(3) Prince Edward Co. Cir. Ct. 6-21-55, Forgery - 3
( 4) Bedford Co. Ci.r. Ct. 7-7-55, Uttering - 2 (Uttering2-2 Cone)
(5) Richmond City Hust. Ct. 10-7-55, Unauth. Use Auto
2 Cone) Richmond City Cir. Ct. 5-23-63, 2nd Conviction 1 Suspended)
Total Term - 13 yrs.
Discharged: Oct. 16, 1963.
Stuart J. Melton, Director
Bureau of Records and Criminal Identification
Virginia Penitentiary, Richmond, Va.
Exhibit I
March 31, 1967
page 29 r
ELMER DORRIS ABBOTT #85550
Time Started- 3-9-64
Date
7- 13-64

8-3-64
12-9-64
12-9-64
7-27-66
7-27-66

Court- Crime
Roanoke City Hust. Ct.-Malicious Wounding.
Commuted 1-15-65 to 9 yrs. 10 mos. (Blood
D onation) This sentence would have expired
on 9-29-70 had be not Escaped. Escaped
4-11 -66-Recaptured 6-1-66. Good Time Lost
for Escape- S mos. 11 days. Time OUT on
Escape-! mo. 20 days . ................ .
Martinsville City Cir. Ct.-Grand Larceny . . . .
Richmond City Circuit Ct.-Revocation of 1
yr. 2nd Conviction Sentence which was Suspended on 5-23-63 . ... .... . .... .. . ..... .
Richmond City Circuit Ct.-3rd Conviction.
(3 'h yrs. of this term suspended during good
Behavior) ...... ............ .......... .
Richmond City Circuit Ct.-Revocation of
Suspended Portion (3 'h yrs.) of 5 yr. 3rd
Conviction Sentence imposed 12-9-64 ..... .
Richmond City Circuit Ct.- Escape . . . . . . . . .
TOTAL TERM-18 yrs. 10 mos.

T erm

Expires

10 yrs.

7-30-71

2 yrs.

11-30-72
7-30-73

5 yrs.

7-30-74
11-30-76

1 yr.

7-30-77
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10

This is to certify that the foregoing is a true and correct
summary of the Prison Record of Elmer Dorris Abbott,
# 85550, an inmate now confined in the P enitentiary. That
said summary is taken from the r ecords on file at the Virginia State Penitentiary, and that Elmer Dorris Abbott is
now serving a term of ten (10) years imposed upon him by
the Hustings Court of the City of Roanoke, on July 13, 1964,
for Malicious Wounding.
Stuart J. Melton, Director
Bureau of R ecords
Virginia State P enitentiary
page 34
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AMENDED PETrriON FOR
WRIT OF HABEAS CORPUS
AD SUBJICIE1TDUM
To the Honorable RichardT. Edwards, Judge of Said Court:
Comes now the Petitioner, E lmer D. Abbott, by counsel, and
pursuant to an order of Court entered herein, files this
Amended Petition and r espectfully states :
I. All allegations set forth in the original P etition filed
in this cause ar e specifically r ealleged and incorporated by
reference into this Amended P etition.
II. In addition to the f oregoing allegations, the P etitioner
respectfuJly r epresents unto the Court that he was deprived
of rights guaranteed to him by the United States and Virginia constitu tions and was unconstitutionally tried, convicted, and sentenced in the H ustings Court of the City of
Roanoke on July 13, 1964, and that he is now unlawfully deprived of his liberty by the Respondent, in the following particulars, to-wit:
1. On March 7, 1964, the P etitioner was arrested in t he
City of Roanoke and, while under arrest, was immediately
taken to the Roanoke City police station, wher e, without
benefit of any line-up procedure wh atsoever, his per son was
exhibited to Walter Andr ew Thornhill and Daniel
page 35 r Edward Summitt who identified him as the person
who had wounded Ira. W. Bryant in a shooting
incident earli er in the evening. This out-of-cour t id entification was testified to at trial by Detective Paul J. Vest of th e
Roanoke City Police Departm ent, who conducted the identification proceeding.
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The said "\rfalter Andrew Thornhill and Daniel Edward
Summitt were themselves implicated in the sl10oting in cident;
and, at the time of the identification, both of said individuals
were in police custody and Summitt was intoxicated. Both
individuals had allegedly been riding in the same automobile
with the Petitioner at the time of the wounding of Ira W.
Bryant, who was shot by an individual seated in the automobile. Prior to the arrest of the Petitioner, Thornhill and
Summitt had advised the police that a third party described
by them had committed the crime. Upon the arrest of the
Petitioner, he was brought to police headquarters where
Thornhill and Summitt were being held. Because Thornhill
and Summitt were implicated in the crime and were aware
that a suspect answering their description of the third party
assailant .h ad been arrested and was being brought to police
headquarters for th eir identification, the subsequent identification procedure, under these circumstances, was so suggestive to these two identifying witnesses as to constitute a
denial to the P etitioner of due process of law guaranteed
him by the Fourteenth Amendment to the United States Constitution.
2. Subsequent to the arrest of the Petitioner and prior
to trial, extensive prejudicial news coverage by the Roanoke
area newspapers, radio, and television was 11nhlishrd. This
news coverage included, inter alia, photographs of the Petitioner and publication of his prior criminal record
page 36 ~ whic.h was released to the news media b~r law enforcement officials.
Thereafter, in open Court before trial began on July 13,
1964, with the jury venire seated in th r Courtroom, the Commonwealth's AttorneY made stat<'ments to the Court and to
defen se conn. el regarding the fact tJ1 at the P etitioner was at
that time charged with a second felony.
Although defense counsel was specifically asked by the
Court if he wanted the jury questioned on voi1· di1·e, and
although defense counsel knew of the prejudicial publicity
and was present at the time of the improper r emarks of the
Commonwealth's Attorney, defense counsel declined to have
the Court examine the prospcctiYe jurors for possible prejudice against the Petitionrr upon the calling of the jnry venire
for the selection of the petit jury. Thereupon the Court did
not undertake any examination of the prospective jurors to
make certai n that the necessarv condition s of a fair trial
could be maintained.
·
It was the duty of both the Court and defensE> C?unsel .to
ascertain that a fair trial could be had before an nnparbal
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jury, and the failure of both the Court and defense counsel
to perform their duties deprived the P etitioner of a fair trial
by an impartial jury in violation of the rights guaranteed
him by the Fourteenth Amendment to the Constitution of the
United States. The failure of defense counsel to request examination of prospective jurors further deprived the P etitioner of the effective assistance of counsel guaranteed him
by the equal protection and due process clauses of the Fourteenth Amendment to the United States Constitution and by
the Virginia Bill of Rights.
Wherefore, the P etitioner prays that this cause may be
brought on before this Court for plenary hearing,
page 37 r that the conviction of the P etitioner on July 13,
1964, be declared null and void, and that the Petitioner be r eleased from detention.
Respectfully submitted,
Elmer D. Abbott
By Daniel S. Brown
Attorney for P etitioner
Filed by Leave of Court April 8, 1968.
Patsy Testerman, Deputy Clerk.

•
page 39
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ORDER
This proceeding came on to b e heard on May 2, 1968, upon
the p etition of Elmer D. Abbott fOT a writ of hab eas corpus
and the answer of the respondent, the petitioner appearing
in p er son and by his attorney, Daniel S. Brown, previously
appointed by this court, and the respondent appearing by
Gerald L. Baliles, Assistant Attorney General.
Whereupon, after hearing the evidence and argument of
counsel and for the reasons and findings of fact stated fTom
the bench at the conclusion of the hearing, it appearing that
the writ should not issue as pr ayed ; now, therefore, it is
ADJUDGED and ORDERE D that the p etition for a writ
of hab eas corpus be denied and dismissed, the writ discharged, and the petitioner remanded to the custody of the
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respondent, to all of which action of this court, the petitioner,
by counsel, objects and excepts.
It is further ordered that the clerk of this court certify
copies of this order to the petitioner, the petitioner's attorney, tJ1e respondent, and the Attomey General of Virginia.
Enter this 6 day of May, 1968.

R. T. Edwards, Judge
page 41
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NOTICE OF APPEAL
AND
ASSIGNMENTS OF ERROR
To: :Mr. Walker R. Carter, Jr., Clexk of the Hustings Court
of the City of Roanoke, Clerk's Office, Municipal Building,
Roanoke, Virginia:
Notice is hereby given that Elmer Dorris Abbott appeals
from a final judgment rendered by this Court on the 6th day
of May, 19681 and announces his intention of applying for a
Writ of Error to the Supreme Court of Appeals of Virginia.
ASSIGNMEN~I'S

OF ERROR

The Trial Court erred in denying and dismissing Petitioner's P etiton for a Writ of Hab eas Corpus and in discharging said Writ and r emanding the P etitioner to the custody of the Respondent, said actions of the Trial Court constituting error because:
1. The Petitioner was denied effective assistance of Counsel guaranteed him by the Constitution of the United States
and hy the Virginia Bill of Rights at his trial and conviction
for malicious wounding in the Hustings Court of the City
of Roanoke on July 13, 1964;
2. The Petitioner was sub:jectecl to an unlawful identification procedure at the time of his arrest on or about March 7,
1964, which unlawful identification was testified to at Petitioner's trial and formed a basis for P etitioner's conviction
on Jnly 13, 1964, in violation of due process of law guaranteed Petitioner by th e Constitution of the United States;
3. P etitioner was subj ected to an unlawful
page 42 r lineup proceeding prior to his trial and convic-
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Mr. Elme1· Do1-ris Abbott

tion, which unlawful lineup resulted in an in-court
identification of the Petitioner as tJ1e perpetrator of the
crime for which the Petitioner stands convicted, in violation
of due process of law guaranteed P etitioner by the Constitution of the United States.
Given under my hand this 5th day of July, 1968.
Elmer Dorris Abbott
By Daniel S. Brown
Of Counsel for P etition er
Received and filed J ul 5 1968.
Patsy Testerman, Deputy Clerk.
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Transcript of the evidence intr oduced and proceedings had
upon the hearing of the above styled case in the Hustings
Court of the City of Roan oke, Virginia, on May 2, 1968, the
~onorable Richard T. E dwards, Judge of said Court presidmg.
APPEARANCES:
DanielS. Brown
Counsel fo r P etitioner
Gerald L. Baliles,
Assistant Attorney General
Counsel f or Respondent
page 1

~

•

•

•

•

•

MR. ELMER DORRIS ABBOTT, the petitioner, being
first duly sworn, testified a s follows :
DIRECT EXA:MI N A'riON
By Mr. Brown:
Q. Now, Mr. Abbott, if you 'll speak up so they can hear
you. Would you state your full name, please 1

Elmer D. Abbott v. C. C. Peyton, Supt., etc.
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Mr·. Elmer· Don·is Abbott
A. Elmer D. Abbott.
Q. Elm er D. Abbott. I s thatMr. Baliles : Excuse me, Your Honor, I wonder if it would
be proper a t this time, before we get into the evipage 2 ~ dence of th e case, to move to introduce the r ecord
of the previous criminal proceeding conducted in
this Court, on July 13, 1964. I believe counsel has no objection
to suchMr. Brown: I have no objection. I stipulate the entire
record.
The Court: Either to the r eco.rd or the transcript 1
Mr. Baliles : W ell, I'm primarily interested in the transcript,
Your Honor.
The Court: All right, sir, I have t.he r ecord before me.
And let me seeMr. Brown: I woukl lil{e to go ahead and introduce the
record.
The Court: You want the whole record 1
Mr. Brown : Yes, sir.
The Court: All right, sir. H er e is the whole r ecord. The
record will be marked as an exhibit. Mr. Adams, mark that
as Exhibit A. for the r espondent, or unless you wish to-

page 3
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By Mr. Brown:
Q. Mr. Abbott, you are the petitioner in this case 1
A. Yes, sir.
Q. You wer e convicted on July 13, 1964 in this Court for
the malicious wounding of Mr. Ira D. Bryant on Mar ch 7,
19641
A. Yes, sir.
Q. And you ar e now ser ving the sentence of ten years pursuant to that convi ction; is t hat correct1
A. Yes, sir.
Q. All right, before we go back to the details of that conviction, let me find out a little bit about your background.
How old are you 1
A. Thirty-three.
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M1·. El1ner Don·is Abbott

Q.
A.
Q.
A.

Where were you born 1
In Martinsville, Virginia.
In Martinsville ?
Yes, sir.
Q. How many years in school did you complete 1
A. To the fifth.
Q. Through the fifth grade?
A. Yes, sir.
Q. Did you finish th e fifth grade 1
A. Yes, sir.
Q. Now, going back to March 7, 1964, on that
page 4 ~ date you were arrested. \Vould you state the circumstances of your arrest?
A. Of my arrest? I was staying down here on the Market
at the Ames Hotel and I carne out of the hotel about 2 :00 that
morning, I think it was, to get something to eat, and when I
came out I walked up on Campbell Avenue and was arrested
and was told that I was charged wi.th shooting somebody.
Q. Do you know the name of the policeman who arrested
you?
A. I t.hink his name was Dyer-Mr. Dyer.
Q. Officer Dyer ?
A. Yes, sir.
Q. Did he have an arrest warrant?
A. No, sir.
Q. All right. H e arrested you. And wh ere did he take
you ?
A. H e brought me up here to Roanoke and carried me back
to Detecti ve Elmo Griggs' office.
Q. Well, he took you to P olice H eadquarter s down stairs ;
is that correcU
A. Yes, sir.
Q. Now when you went into Police H eadquarters, were the
three boys there who subsequently identified you, Mr. Thornhill, Mr. Simmons and Mr. Summit?
A. Yes, sir.
page 5 ~ Q. Was there any detectives there?
A. Yes, sir, th ere was one.
Q. Detecti ve Vest
A. Detectiv e Vest, yes.
Q. Now did these three boys identify you as the man who
had shot Mr. Ira Bryant?
Mr. Baliles : Objection, Your Honor. That's somewhat of
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a leading question. I would prefer to have the petitioner
state what occurred.
The Court: Very well.
By Mr. Brown:
Q. All right, state what occurred in r egards to identification at that time.
A. Did they identify me ~
Q. Yes, tell me exactly what happened.
A. Well, they was setting outside the office and, when I
walked by, they said, "That's the man."
Q. How many of them were sitting there7
A. There was three of them sitting ther e but I think one
of them was passed all the way out. Only two of them said
I was the man.
Q. What was th e condition of the other two boys 7
A. W ell, they was pretty well loaded with beer, or alcohol
or something- staggering all around there.
Q. Was ther e any line-up proceeding at this time7
page 6 ~ A. No, sir.
Q. Did you have an attorney present with you at
this time 7
A. No, sir.
Mr. Baliles: Objection.
The Court: It's leading.
Mr. Brown: W ell, I think he's answer ed the question already, Judge.
The Court : Very well.

page 9

•

•

•

•

•

•

•

•

•

•

~

By Mr. Brown:
Q. Mr. Abbott, when did you first get an attorney in this
case1
A. It was abo11t a week or two weeks after 1 was arrested;
I'm not sure.
Q. Who was this attorney~
A. Jackson Kaiser from Martinsville, Virginia.
Q. Was he appointed or was he privately r etained 1

18

Supreme Court of Appeals of Virginia
Mr. Elme1· Do1·ris Abbott

A. No; my step father brought him over.
Q. Now subsequent to retaining Mr. Kaiser, did you go to
Marion, Virginia, for observation 1
A. Yes, sir.
Q. Your Honor, I would like to-specifically, would you tell
the Court how long you were under observation at Marion,
Mr. Abbott; how long did you stay down at Marion, Mr. Abbott?
A. About sixty days.
Q. And about what time were you brought back here ?
A. Sometime in June ; I don't know the date for sure. I
think it was about the 6th or 7th of June.
Q. All .right, when you got back from Marion, did Mr. Jackson Kaiser still r epresent you?
A. No, sir. H e had withdrawed f r om the case when I got
back. I had only seen him one time, see, and )1e told me to go
to Marion was the best place to go.
page 10 ~ Q. All right, after he withdrew, was counsel
appointed for you
A. About four days after that, Judge Kuyk called me down
and told me if-to either hire somebody for myself or he
would appoint me somebody.
Q. Were you able to hire anybody'
A. No, sir.
Q. Who was appointed to represent you ?
A. Mr. Arthur Crush.
Q. All right, will you r elate the circumstances of the meeting, or meetings which you had with Mr. Crush and what was
said th ere?
A. After he was appointed, he came up there one time to
see me and talked to me for about ten minutes andQ. When was this Y
A. This was-I don't lmow the date for sure, in June, that
it was he came up there. I do know that it was in June. He
came up ther e and seen me and tallced to me for about ten
minutes there and asked me did I have any witnesses. So I
give him four names for witnesses, Mary ·watkins, James Abbott, Robert Carter and Maxine Abbott. I told him to have
them summoned.
Q. What did you want these witnesses for, Mr. Abbott?
A. Well, James Abbott, I had called him up on the 'phone
from the hotel that night and asked him to come down there.
That was somewher e around midnight and I
page 11 ~ wanted him to testify that I was in the hotel.
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Q. As an alibi ~
A. And Mary ·watkins and Robert Carter, I wanted them
for character witnesses. And Maxine Abbott, that was his
wife, which I also wanted her to testify that I made a 'phone
call fr om the hoteL
Q. Then you say that you made a 'phone call about 12 :00
o'clock?
A. Yes, sir.
Q. \Vhat time was this shooting supposed to have occurred~
A. 12 :55.
Q. Now what else did you and your counsel discuss at this
meeting? I want you to give me the entire details.
A. V\Tell, when he came up, he told me the best thing to do
was they had too many witnesses against me to beat the case
and to cop out for ten years-to say I was guilty and take
ten years.
Q~ What did you say1
A. And I told hjm that I wasn't guilty of the charge and I
wasn 't going to come clown and say I was guilty and take ten
year s. So he said, "Well," he said, "I'll do the best I can for
you." So that was about all that was said there.
Q. Did he ever see you again after this one meeting1
A. In th e courtroom, July 13th, before we came
page 12 ~ down h ere.
Q. On th e date you were tried and convicted 7
A. Yes, sir.
Q. Did you tell Mr. Crush about any other witnesses that
you wanted present?
A. I told him that there was two women that worked in a
r estaurant down here on the market that would testify and
say that I was in the restaurant up until midnight. That
was over at Sonny's Restaurant over there at Mack's Grill.
And a couple of boys was down her e that worked down there
at the hotel, I thjnk the New Market Restaurant, I think
that was the name of it; I'm not for sure tl1at's th e name of
it. I told him where it was right there beside the .hotel.
Q. Well, now two witnesses from the r estaurant appear ed
and testified in your behalf, didn't they
A. Yes, sir.
Q. Now Mr. Abbott, from the time of your arrest up until
the elate of trial, was there any newspaper publicity in r egard
to this shooting?
A. Yes, sir, my picture was in the paper and also a
write-up.
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Q. Pardon?
A. My picture was in the paper and there was a write-up
in the newspaper about it and it was on T.V.
Mr. Brown: Your Honor, with your permission, I would
like to introduce a photostatic copy of an article
page 13 r in t.he Roanoke newspaper. I would like to introduce this as Petitioner's Exhibit 1.
The Court: Well, that's A-Petitioner's Exhibit "1" unless
you want it to run in concurrent order. It doesn't make any
difference.
Mr. Baliles : I'm sorry, Your Honor, I didn'tThe Court : I said we would call this Petitioner's Exl1ibit
"1" and yours Respondent's Exhibit A, unless you want to
run it in concurrent order. It doesn't make any difference to
me. All right.
(Photostatic copy referred to was received, flied and
marked, P etitioner's Exllibit 1.)
By Mr. Bro·wn :
Q. Now Mr. Abbott, let's come down to-come clown to the
date of trial on July 13, 1964. You testified that yon wanted
these four witnesses present in Court. Did they appear?
A. No, sir.
Q. Did you and Mr. Crush have any conversation in regard
to this 1
A. No, sir, I asked him did I have any witnesses and he
said, "No," said, "I think you got two."
Q. Did he indicate whether or not he had summonsed these
other witnesses~
A. No, sir, he didn't say either way.
Q. Would you speak up, please 1 I can't hear
page 14 r you.
A. No, sir, he didn't say either way.
Q. All right, Mr. Abbott, at the conclusion of the trial, and
you were sentenced to ten years in the State Penitentiary,
was any conversation had in regard to a possible appeal in
the case?
A. When I got the ten years, I asked him could I take appeal and he said we didn't have nothing to appeal on, but that
he done the best he could for me, and that was all he told me
after I got the ten years.
Q. And that was the extent of the discussion?
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A. Yes, sir.
Q. You simply asked if you could take an appeal 1
A. Yes, sir.
Q. Did you know whether you had a right to take an appeal
or not ?
A. No, sir.
Q. vVhen had you found out about that 1
A. It was about a year after I got in the penitentiary.
Q. I'm sorry. I didn't hear the answer.
A. About a year aftel' I got in the penitentiary.
Q. Well now, you'd been in the penitentiary before. Didn't
you lrnow that you had a right to appeal 1
A. No, sir, I had never appealed anything else, so I didn't
lrnow I had a right to.
Q. \Vas there any correspondence between you
page 15 r and Mr. Crush after the date of the trial Y
A. No, sir.
Q. All right, let's go back and go over one other· point, Mr.
Abbott. Now you've raised in your petition the question of
an illegal line-up. Tell me the approximate time this occurred
and what transpir ed. What went on
A. \Vell, this was after I got back from Marion, after I
came back. I guess I'd been back about two weeks. Now I
don't know the date that this was on but a Detective Bryant
came up there one nig11t and got me and four other men, put
us out there in the hallway of the jail. He told me, said, "You
stand on this end up here", and put the other four on the
other· side of me.
Q. \Vhat end were you standing on'
A. I'm standing on the-well, facing the office; I was on
the left-hand side up against the office-upstairs at the jail.
I was on the left-hand side.
Q. Left-hand side as you face the line or the left-hand
sideA. Well, when you walk into the jail, you know what's
there. I was over on the left-hand side of the office, back on
the other side, you know, back over on the side up against
the wall.
Q. Well, was the next man in line on your right side or
your left side Y
A. Was who¥
Q. Was the next man in the line on your right
page 16 r side or your left side'
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A. The next mas in line f rom me would be on my
left side.
Q. Would have been on your left side~
A. Yes, sir.
Q. Then you were on-all right, all .right, go ah ead and tell
me what happened.
A. W ell, anyway, there was a man and a woman walked up
there after we got out ther e, but when he went down the hallway to get this man and woman, I moved over f rom where I
was standing and got in the middle of the other four guys
that was standing there with me. Then he brought this man
and woman up there and, when they walked up, th e lady, well,
she pointed at the man where I was standing.
Q. Did you !mow who the woman was ~
A. No, sir, I hadn't never seen her before.
Q. Did you know who the man was~
A. No, si r.
Q. Do you know now who the man was ~
A. Yes, sir, I lm ow who he was now. He was Mr. Bryant,
the detective-I mean, Ira \V. Bryant.
Q. The man who was shot ~
A. The man who accused me.
Q. Okay, and you had moved to the middle of the line V
A. Yes, sir.
page 17 ~ Q. Now what was said 1
A. Vvell, when they first walked up, this lady, she
pointed over ther e and said, "That's the man," and Mr. Bryant, he said, "That's right." \.\Tell, Detective Bryant, he spoke
up and said, "Don't say another word;" said, "you all come
on." H e carried them back down the hallway andQ. Now who wer e they pointing to You say they said,
"That was the man."
A. They was pointing to a boy by the name of David Terry.
Q. Wher e was he in the line ~
A. Well, he was standing where I was standing ther e to
start with.
Q. All right, go ahead.
A. And then, wh en he walked down the hallway, he hollered
back up and told the man, he said, "Fasten them back up."
W ell, when we got inside the jail, I just had went through the
first door and he hollered back up there and he said, "Bring
Abbott back out here." So I walked up to the bar door ther e
where you come out from the jail and they-he brought Mr.
Bryant up there, the man that was-tl1at I was-accused of
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shooting and said, "Isn't this the man right her e that shot
And Mr. Bryant, he said, "Yes, sir, I think it is." And
he said, "All right, that's all. Put him on back in jail." I
was standing there by myself then.
you~"

page 18

~

:Mr. Brown : All right, all right, answer Mr.
Baliles' questions.
CROSS EXAMINATION

By Mr. Baliles :

•
~

•

•

•

•

Q. Now let's go to the line-up, Mr. Abbott; how
many people were in that line-up 1
A. Four beside myself.
Q. Do you xccall the names of any of those people 7
A. Ther e was David Terr y.
Q. David who~
A. David T erry and he was the only one that I can remember knowing.
Q. What about a man named Mason ~
A. Well, I don't know a man by the name Mason.
Q. Who about a man named Heptinstall1
A. I don't know.
Q. What about a man named Workman '
A. I don't know.
Q. Ther e wer e only four people, three people besides yourselH
A. Yes, sir, that's right.
Q. And just one lin e-up ~
A. Yes.
Q. And this Mr. David T err y, you say, was there 1 Could
you be mistaken about that, Mr . Abbott1
A. Well, I could be, you see, I just had got in jail and I
didn't know them guys' names too good. I mean, I didn't know
none of t hem before I got in jail, see.
Q. Now do you recall the time of day, day of the week, or
the day of the mont h, that this line-up was held 7
page 21 ~ A. No, sir, I don't know the day of the month it
was held.
Q. How l ong did this line-up last, Mr. Abbott-five minutes,
ten minutes
page 20
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A. About five minutes.
Q. Now in your petition, you stated that you were lined up
and you were on the end, either that was number one or number four-you were on the end 1
A. v.,rell, from the way they was standing, I guess I would
have been number four.
Q. All right, sir, and you had never been in a line-up before 1
A. Yes, sir.
Q. Now, in line-ups when a person is switched from one
position to the othel', who does that, according to your exp erience ?
A. Well, a detective or somebody usually does it.
Q. And you stated in your petition that you made the
switch ?
A. I made the switch while he was down th e h all; he didn't
see me make the switch.
Q. Uh-huh, now were ther e any questions asked dming this
line-up?
A. No, sir.
Q. Was there any identification when the victim
page 22 ~ was brought in ; did he point at you?
A. Did he point at m e1 No, sir.
Q. Well, what was this woman doing ther e; do you lmow
anything about that, Mr. Abbott?
A. I don't lmow who she was.
Q. Did she identify you 1
A. She pointed at the other man when she came up; she
didn't identify me. She pointed to the other man there wh ere
I had been standing.
Q. Uh-huh.
A. But she didn't identify me.

•
page 23

~

•

•

•

Q. Now you've alleged Mr. Abbott that you were
a subject of a great deal of publicity. Do you
know how many times yom case was mentioned on

television '
A. No, sir, I don't.
Q. Do you lrnow how many times it was mentioned on the
radio ?
A. No, sir, I don't lrnow that.
Q. Do you know how many times it was in the paped

Elmer D. Abbott v. C. C. Peyton, Supt., etc.

25

Mt·. Elmer Donis Abbott
A. Well, I seen it in the paper, I know, two times myself.
I didn't get to see the radio or T. V., but I was told by some
of my p eople that it was on T.V. and on the radio.
Q. Do you know whether your case, the crime with which
you were charged. do you know if that was the only case that
was reported on television, on the r adio or in tJ1e n ewspaper1
A. I don't-! don't lrnow.
Q. So you don't ]mow whether the publications were r eported during that period of time ox not, do you; you're not
the only oneMr. Brown: If Your Honor please, I don't quite see the
relevancy of this.
The Court: Well, he made the statement, I think, that there
was undue publicity by television and I think he can ask him,
in response to his petition r eceived. Objection overruled.
By Mr. Baliles:
Q. You don't lrnow whether your case was the
page 24 ~ only one reported in the newspaper or on the other
mass medias; do you
A. No, sir, I don't.
Q. All right, now you've alleged that you were ineffectively
r epresented by Mr. Crush. Now you testified that you saw
him once. Do you recall about when-how long before trial
this occurred?
A. I would say it was about two weeks.
Q. Two weeks before trial. Now where were you when you
saw him1
A. In jail, in jail.
Q. Was anyone else there'
A. Up there? Nobody but the men that takes care of the
jail, some of them was there. The ones that come and got me
out of the jail and brought me out there to talk to him.
Q. Now you testified here this morning that you gave the
attorney the names of four witnesses. I believe you testified
that one would have represented you-or would have corroborated your alibi, one would have testified with regard to a
telephone call and the other s would have testified with refer ence to your ch aracter. Do you recall how many witnesses
testified at your trial for you 1
A. Two.
Q. You know who they are; who they were Y
A. Yes, sir.
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Q. Would you name them ~
A. It was-well, n ow the man I call him Sonny ;
page 25 r I don't know for sure that's what his name is or
not but he runs thi s here restaurant down hexe on
the Market and the woman was named Virginia.
Q. Virginia Ayers and Mr. Collinsby. Now about Mr. C. C.
Thomas and Mr. Wellington J ackson; they testified for you,
did they not ~
A. They testified against me.

Mr. Brown: They testified for the Commonwealth.
By Mr. Baliles:
Q. You say that this first discussion and the only discussion you had prior to trial lasted ten minutes~
A. Yes, sir.
Q. Now during those ten minutes, Mr. Abbott, you told him
about these witnesses and you told him what they would testify to; is that what happened¥
A. I don't think I told him what they would testify to, but
I told him to have them in the CourtroomQ. Ul1-huh.
A. -that they would be my witnesses.
Q. And did yon give him the names and addresses of those
people~

A. Al1, yes, sir.
Q. And that they lived here in Roanoke~
A. All but one, he-ah- Robert Carter, he's m Martinsville.
page 26 ~ Q. l Th-huh, Martinsville.
A. Yes, sir .
Q. Now did you talk at all about the facts of the case~
A. Well, he asked me to say I was guilty and take ten years.
Q. My question, Mr. Abbott, is did he ask you about the
facts; did you tell him where you were that night ?
A. Yes, sir.
Q. Did you tell him pretty much what you testified to at
the trial ~
A. Yes, sir.
Q. So you told him about where you were the night before
and you told him the names of these witnesses. Now did you
discuss whether or not you should enter a plea of not guilty
or guilty~
A. He told me to enter one as guilty.

Elmer D. Abbott v. C. C. Peyton, Supt., etc.

27

Mr. Elrnet· Don·is .Abbott
Q. Now did you talk about iU
A. No; I just told him that I wasn't going to say I was
guilty and take the ten years.
Q. vVell then, you denied to your attorney that you had
participated in the crime1
A. Yes.
Q. Now did you discuss- well, let me ask you this, Mr.
Abbott, when did you decide to plead not guilty7
page 27 ~ A. When did I decide 1 When I got arrested for
it because I wasn't guilty.
Q. I lrnow, but you and your attorney talked about this.
Did you tell your attorney that you were going to enter a
plea of not guilty7
A. Yes, sir.
Q. And you told him at that first meeting?
A. Yes.
Q. Now when did you-you did testify at your trial, did
you noU
A. Yes, sir.
Q. When did you decide to do thaU
A. \%en I was called on the witness stand her e.
Q. Did you decide-did yon and your attorney decidediscuss whether or not, when your trial came up, you would
take the stand and testify 1
A. No.
Q. You did not discuss thaU
A. Well, when I came down here that morning, he asked
me did I want to take the stand and I told him, "Yeah". But
that was on July 13th.
Q. But you did not discuss it before then 1
A. No, sir.
Q. Now you said in your petiton, Mr. Abbott, that your attorney was ineffective because he did not prepare
page 28 ~ your case; he did not investigate it. Now do you
know thaU
A. Well, I read so much of the law books down there and
had some help on it, too, and it said in there that I did have a
right to appeal. I didn't know that at the time and so he
should have advised me of all that and I had a right to appeal.
Q. The question, Mr. Abbott, is how do you lmow that your
attorney did not investigate the facts of your case'
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A. Well, I didn't know for sure until after I got up to the
penitentiary.
Q. You alleged in your petition, Mr. Abbott, that he didn't
bother to check out the facts of your case; failed to prepare
an adequate defense, because of that. You don't know whether
he did any investigation or not, do you
A . No; I only seen }rim that one time and that was for ten
minutes.
Q. So you don't lmow whether or not he talked to the Commonwealth Attorney, o.r to the police officers, or whether he
talked to the witnesses that you ·wanted him to call for you.
You don't know any of that, do you 1
A. I don't know any of that. That's right.
Q. Mr. Abbott, when did you become dissatisfied with the
way Mr. Abbott handled your case1

The Court: Mr. Crush.
Mr. Baliles: Mr. Crush handled your case.
page 29 ~ The Witness: About a year after I was in the
penitentiary.
By Mr. B abiles :
Q. Do you recall what went on in this Courtroom on the
day you were tried 1
A. Some of it, yes, sir.
Q. What do you r ecall about the way that Mr. Crush handled the case 1
A. \¥ell, he didn't seem to say too much to the witnesses
that was up here testifying against me.
Q. You don't r ecall whether he cross examined these witnesses at some length 1
A. Oh, he did that some, yeah.
Q. Do you r ecall whether he made motions to strike the
evidence and to set aside the verdict 1
A. Yes, sir.
Q. Do you recall his very vigorous cross examination of
the victim '
A. Yes, sir.
Q. And I ask you again, Mr. Abbott, why then are you dissatisfi ed with the way Mr. Crush handled your case? Give me
some reasons.
A. Because I ·wasn't advised of my rights to appeal.
Q. All right; one, not advised of your rights to appeal.
All right, what else ?
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page 30

~

A. He did not summons my witness that I asked
him to have up here.
Q. Uh-huh; what else?
A. That was about all.
Q. So you had two reasons why you were dissatisfied ·with
Mr. Crush.
A. Yes, sir.
Q. You said more than that in your petition, Mr. Abbott.
Now is it not true, Mr. Abbott,that before you ever went to
trial, Mr. Crush and you had a long discussion about whether
you should pl ead guilty or not guilty; about the punishment
that nught be handed down if you were found guilty; and did
he not discuss with you on that same day that, if you were
convicted, y ou could appeal?
A. No, sir.
Q. Do you deny that1
A. 1 deny that.
Q. Do you deny ever discussing it with :Mr. Crush, prior
to your trial 1
A. Yes, sir , I deny all that.
Q. You haYe been convicted of a felony before, haven't you,
Mr. Abbott ?
A. Yes, sir.
Q. Now, after your trial, what did you say to
page 31 ~ Mr. Crush~
A. I asked him did I J1ave a right to appeal and
h e said, "No;" said, "I did the best I could for you, Son."
That's what he told me.
Q. You asked him if you had a right to an appeal 1
A. Yes.
Q. And yet you stated here on direct examination, Mr. Abbott, that you didn't eYcn Irnow you had the right to an appeal
until a year after yon'cl been in the penitentiary?
A. 1 stated that I had asked the man after 1 was convicted
did I haYc a right to appeal and he told me no. Well, I didn't
know whether I conlcl or not.
Q. Did yon ask him 1
A. I asked him.
Q. And where did that little conversation take place, Mr.
Abbott ~

A. Sitting righ t over there.
Q. Do you r ecall his exact words¥
A. He said, "I don't think you got anything to appeal on."
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He said, "I done the best I co1:tld for you, Son," and I said,
"All right."
Q. Did he r efuse to appeal your case 1
A. Yes, sir.
Q. He refused you. And you never wrote him after you
found out about your appeal Y
A. No, sir, 'cause I didn't think it would do no
page 32 r good. He had only been appointed to defend me in
this.
Q. One more question about the witnesses, Mr. Abbott.
These witnesses that testified in your behalf, do you know how
they got to this Courtroom Y
A. No, sir, I don't.
Mr. Baliles : That's all. Thank you.

page 34
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DETECTIVE PAUL J. VEST, a witness called on behalf
of the petitioner, being first duly sworn, testified as follows :
DIRECT EXAMINATION
By Mr. Brown :
Q. Would you state your full name, please, sir
A. Sergeant Paul J . Vest, Roanoke Police Department.
Q. Detective Vest, did you work on the im·estigation of
this case in 1964 Y
A. Yes, sir, I did.
Q. I direct your attention to the early morning of March 7,
1964, the date of the shooting. ·w er e you working in t]1e Detective Bureau at that time Y
A. No.
page 35 r Q. you was working the desk there?
A. Well, I was working in and out.
Q. Were you there when Mr. Abbott was brought in Y
A. Yes, sir, I was.
Q. All right, prior to the time he was brought in, did you
have some conversation with arresting officers Y
A. I did.
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Q. \Vould you tell me the circumstances of that conversation 7
A. Well, at the time that this shooting taken place, an alarm
was put out fo.r the description of the car and subject and
sometime later on, Officer Dye1·, working downtown on the
market, he called me and told me he had spotted a subject
which answered the description and that was this man. And
I told him to bring him on in.
Q. All ri ght, let me go back just a little bit. Where had you
gotten a description of the man 1
A. V•le got t.he description from th e- I had been to the
:)Cene-from the Service Station attendant, and also from
three boys that were in the car.
Q. All right, the three boys that were in the car. What were
their nam es¥
A. \'..Tell, one of them was Thornhill, and Simmons and Summit.
Q. Yvere they in the police station at the time the
page 36 ~ call carne in from Officer Dyer 1
A. Yes, sir.
Q. Now wer e you in the police station wh en those three
boys came in ?
A. I was. I was there when the two came in. Two of them
came in; later on, the other one carne in.
Q. What was the condition of the three boys ?
A. One of the boys now was drinking rather heavy 'cause
he was in the car laying down in the back seat of it. The
other two wer e-may have been-drinking some but they
wasn't drunk and they lmew what they was doing.
Q. All right, now was 1\Ir. Ahbott brought in to be identified by those boys that night ?
A. Yes, these boys parked their car oYer her e in the parking lot her <> a t the Little Pigs' and wall\ed across the street,
two of them did, Thornhill and Simmons, and r elated to us
what h ad happened: that they had picked this subject up
that th ey later identified as Abbott, down on the market, in
on e of the r estaurants and he was in the car with them and
they related to us what had happened, and they were in the
Detective Bm·ean whenQ. Well, now these three boys were themselves somewhat
implicated in that they were in the car with him at the time
of the shooting ; is that correct7
A. They w<>re in the carQ. And one of them was driving
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r

A. That's right.
Q. And apparently the car belonged to one of

them?
Mr. Baliles: Your Honor, I hesitate to object but I believe
all of this is covered in the transcript and the question about
the boys being intoxicated was put into evidence, cross examined by Mr. Crusl1, on page 77 and 78, and Mr. Vest's testimony seems to be running ri ght down the page. I object
to going into the testin1ony that lms alreadyMr. Brown: I am going into the circumstances of the identification now.
The Court : \Veil, what is it fod To show that they didn't
have probable cause 1
Mr. Brown: We've alleged that the circmnstances of this
identification, Your Honor, by th ese boys on the night in
question did not meet the standards of due process and, further, that this identification was testified to at the trial.
The Court : Well, at the time the rape case came out, there
were two other cases whose names I cannot r emember, one
of them they took the man str aight to the hospital and the
lady identified l1im f rom the hospital bed. So you r emember
that1 They said that was all right.
Mr. Brown; They said it was necessar y. May I
page 38 r proceed?
The Court: Go ahead. I don't want to cut you
off.

Mr. Brown: All right.
Q. Now, Detccti,·e Vest, you said that you told Officer Dyer
to bring Mr. Ahbott in. Did these three boys know that this
man was being brought in under arrest 9

Mr. Baliles: How would those bovs-how would h e lmow
that those boys lmew at that time1 ·
Mr. Brown : Well, }1e was sitting there with them, as I
rmderstand.
By the Court:
Q. Do you know~
A. At the time tl1ese boys voluntarily came over to the Detective Bureau and told that the subject was in the car with
them and what happened and gi,-e us the details of this crime
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and so then later Officer Dyer called and Abbott was brought
to the Detective Bureau.
Q. While they were ther e 1
A. W11ile they were ther e. He was brought to the Detective
Bureau and set down there just as you go into the doorthere's a chair there and there identified-they askedBy Mr. Brown :
Q. Did you conduct this identification~
A. I asked them if this was the subject that was
page 39 ~ in the car wit.h tl1 em and they said, "Yes."
Q. And that was the reason that you had Abbott brought in at the time was for this identification; is that
right1
A. \Vell, like I say, Office.r Dyer called me and said he had
a subject that fit the description and I said, "Well, bring him
in and we can get him identified."
Q. All right, were all three of those boys sitting there at
the time or two of them 1
A. Now these-two of them was ther e. Two of them was
there, and later on the other on e came in.
Q. All right, speaking of these two now, did they identify
Mr. Abbott together or separately?
A. Together ; they both stated that was the man.
Q. Was Mr. Abbott accompanied by any other per son other
than a police officeT at the time
A. No, sir.
Q. No lin e-up
A. No; J1e was setting in a chair there.
Q. I s there any particular r eason why you didn't usc the
line-up proced1ue ~
A. Well, at this time, thisQ. H e knew he was under arrest at this time, was he not ?
A. He was brought in for questioning, yes, sir, questioning
concerning this robbery.
page 40 ~ Q. And you had been holding these two boys,
thrc:>e boys, for sometime 1
Mr. Baliles : Objection, Youx Honor, I think we're going
into a great deal of leading question s here.
The Court: All righ t, don't lead him.
By Mr. Brown:
Q. All ri ght, Your Honor. Now those-have any of these
three boys lwen charged in conn ection with this case?
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A. They was held as material witnesses.
Q. But they was not charged in the case 1
A. No, sir.
Q. Do you happen to know whether any of these three boys
had been convicted of any felony since that time 1
Mr. Baliles: Objection.
The Court: Objection sustained. I see no relevancy.
Mr. Brown: All right, that's all we have-I have, Your
Honor, except that I wouldMr. Baliles: May I cross examine?
The Court: Yeah, let him cross examine.
Mr. Brown : I would like to r ef er to one thing in the record.
The Court: Go ahead.
Mr. Brown: I would just like to r efer, Your Honor, to
pages 77 through 81 of the transcript, wher ein at the trial,
Detective Vest testified to this exam-to this idenpage 41 ~ tification by these three boys-to this out-of-Court
identification by the three boys.
The Court : Go ahead.
CROSS EXAMINATION
By Mr. Baliles :
Q. Mr. Vest, at the time that this crime occurred, it was
very early in the morning, was it not? Something around
midnight, 1 :00 o'clock in the morning?
A. Yes, near 1:00 o'clock, yes, sir.
Q. And how long after the crime was it before the suspect
or the defendant now was brought to headquarters-an hour
or two ?
A. It wasn't that long. It was approximately thirty or
fourty-five minutes after.
Q. And in the meantime, the boys had a rrived after this
crime-had arrived at headquarters giving you the story
of what had happened at the particular gas station, and t hey
were still there when thirty to forty minutes late.r, the suspect
was brought in ~
A. Yes, sir.
Mr. Baliles: That's all. Thank you.
The Court: Let me get one thing straight now.
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Q. Mr. Vest, ther e had been a r eport of a shooting, I believe, prior to that time, hadn't ther e 1
A. Yes, sir, ther e had.
Q. On Williamson Road 1
page 42 ~ A. Yes, sir.
Q. And, after the repo.r t, these two young men
came in ?
A. There was a license number obtained of this car, description of the car and, after this, these boys came and
parked the car, two of them got out and came into the Detective Bureau and wanted to tell u s what happened.
Q. But they wer e not under arrest?
A. No, sir.
Q. They came in and reported what they had known 1
A. Yes, sir.
Q. While they were ther e, Officer Dyer called and said he
had arrested the suspect 1
A. H e had a suspect that :fit the description, yes, sir.
Q. A suspect that :fit the description, and he-the suspect
was then brought upY
A. To the Detective Bureau.
Q. And the boys wer e in the Detective Office whenA. Yes, sir.
Q. Did you announce to the defendant at anytime that he
was under arrest?
A. Yes, sir. I told him at the time that-of course, he had
been identified as the man that did the shooting and he'd been
charged wi th tha t and did he have anything t o say.
The Court: All right.
page 43

~
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MR. ARTHUR B. CRUSH, JR., a witness called on behalf
of the r espondent, being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Baliles:
Q. For the record, sir, would you please state your name
and occupation 1
A. Arthur B. Crush, Jr., Attorney at law.
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Q. How long have you been an attorney, Mr. Cru sh~
A. I was admitted to the bar in February of 1951.
Q. Nineteen-when 1
A. Fifty-one-I passed the-took the exam in December,
of 1950.
page 44 ~ Q. 1951. Now did you-

By the Court:
Q. But you didn't get your grade until1951, did you'
A. That's right, February 13th.
By M:r. Baliles :
Q. Mr. Crush, you were appointed to represent the petitioner, Mr. Abbott; were you noU
A. I was.
Q. Now when you were appointed to represent M:r . Abbott,
was that the first criminal case yon Jmd ever h andled~
A. No, sir, I've been handling criminal cases ever since I
started practicing law. I served as Commonwealth's Attorney in Craig Coun ty for about three and a l1alf year s, and
then approximately seven years as Assistant Commonwealth
Attorney in Roanoke City.
Q. Mr. Crush, the petitioner has alleged that he was denie<l
the effective assistance of counsel. Specifically referring to
the preparation that you made on his behalf, would you state
for the record what preparation you made for this case~
A. Well, I went and talked with Mr. Abbott, discussed the
case with him. He told me he was not guilty. I told him what
he could do : he could plead guilty and h e conld plead not
guilty, that he could have a trial by jury, possibly submit it
t o the Court, but I told him if he was not guilty, I didn't want
to come down here and say he was. He gave me
page 45 ~ very little information to go on. But 1 know, as
best as I recall, as far as this appeal thing, unl ess
I'm mistaken and I don't think I am, in discussing it, he was
going to appeal this case before it was tried.
Q. Do you mean-excuse me, do you mean that this appeal
was mentioned before trial 1
A. As best as I recall, because h e was so positive that he
was innocent and that if he got anything he ·was going t o app eal it. Now what conversation we had other than that, I do
think I told him at that time, as far as appealing the case,
of course, you :file a petition, but you had to have some alleged
error before the Supr eme Court would grant a r eview and we
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would just have to wait and see. And, after the trial, he
never mentioned the Supreme Court at all.
Q. Never discussed iU
A. Not at all, because the records showed after the Judge
sentenced him, he was taken on out.
Q. Well, not Mr. Crush-the p etitioner has alleged that he
asked you to call the following people to testify at his trial:
Mary Abbott, Maxine Abbott, Robert Carter and James \iVatkins.
A. He positively did not tell me to summons those people.
Q. Well, )fr. Crush, I noticed that a Virginia Ayers and a
Mr. W. A. Collinsby testi£ed on his behalf. Did he give you
the names of those witnesses 1
page 46 ~ A. No, I don't think at the time h e even knew
those people. He told me about being in the restaurant and who these p eople were. Now I talked to the Police Department and officers, I don't know how many times;
they can verify t.his-time aftel' time. And, in investigating
the case, I think I went to the r estaurant down there.
Q. Well, how did these people get here in the Courtroom 1
A. I assume that I summonsed them.
Q. I see.
A. But I know that I talked to quite a few witnesses.
Q. Are y ou saying, Mr. Crush, that the-or would you say
whether the petition er gave you the names of any witnesses 1
A. If he did, I cannot recall.
Q. All right, do you recall when Mr. Abbott decided to
plead not guilty
A. Oh, the first time I tall{ed to him.
Q. What aboutA. At that time, he denied very vigorously having committed the act and I told him I didn't want him to come down
here and plead guilty if he was innocent.
Q. Well, now he testi£ed at his own trial, Mr. Crush. Do
you r ecall when that was discussed and decided 1
A. We discu ssed that when I first talked with him because
he was so short of witnesses. I was almost with just his testimony. It was the only chance I had. And, of
page 47 ~ course, he understood at that time he had had it,
if he hadn't testified, we would have had nothing.
Q. Well, you're talking about your approach to the trial.
Would you discuss or tell the Court what your strategy was
in going into this trial¥ What did you see in the case that led
you to conduct your defense the way you did 1
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A. Well, after I investigated it, there was only two possible
chances and with the evidence against us neither of them
struck me as being strong. One was to attempt to cause the
Commonwealth to fail to prove the case and the second was
let him testify and possibly the jury would believe it. That
was the only thjng I could do.
Q. Did you talk with the Commonwealth Attorney about
the evidence in this case 1
A. I discussed th e case with Mr.- I guess Mr. Moran on
different occasions.
Q. Were you aware that the petitioner had been identified 1
A. Yes, after-after I got into the thing and investigated
it and talked to some of these witnesses. They had positive
identification. Of course, I was trying to say that they were
mistaken in their identification.
Q. Now, Mr. Crush, some mention has been made of the
three boys that wer e riding in the car with the defendant,
the petitioner, and identification made subsequent
page 48 ~ to the cr-ime by the victim. As a matter of fact,
there were people who testified at the trial, Mr.
Crush, that also made identifications of the petitioner; isn't
that true ?
A. Oh, yes, he was ide;nti fifed right her e in Court.
Q. Mr. Crush, were you aware that at the time that the
petitioner was tried that there was a great deal of publicity
about the case in the Community 1
A. Apparently, I didn't think that ther e was because had
I thought there was an unusual amount of publicity, I feel
certain that I would have raised the question of venue. I
would say it was reported just like any other similar case.
In other words, ther e was nothing-no big to-do made other
than it was a right seriou s offense.
Q. All rig]1t, siT. Mr. Crush, would you estimate approximately how much time you spent on this casef Do you have
any ideaf
A. I couldn't estimate that. I lmow I talked with the officers on numerous occasions, talked to some witnesses, talked
to Mr. Abbott, of course. I tried it and to get r eady for it in
that respect. I would hesitate to say just how much.
Q. Do you feel that you had adequate time to prepare this
case?
A. Yes, I felt I had spent- I just did what I could do.
Mr . Baliles : That's all, Mr. Cn1sh. Thank you.
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CROSS EXAMINATION

By Mr. Brown :
Q. Mr. Crush, if we could go back-just back into this step
by step, what-do you remember approximately what time of
the month yon were appointed to represent Mr. AbbotU
A. No, I don't.
Q. The Court r ecord reflects June 5.
A. It indicates June-! was thinking June 7th but, of my
own r ecollection, I couldn't say.
Q. Now you were aware, were you, that you were replacing
Mr. Jackson Kaiser as counsel ?
A. I'm reasonablv sur e that I ]mew Mr. Kaiser had been
in it and had withd~awn.
Q. Did yotl ever communicate with :Mr. Kaiser in any way
in r egards to the trial ~
A. No, sh.
Q. \Vl1en was the :first time that you went to interview Mr.
Abbott
A. Shortly after I was appointed by the Court.
Q. This would be early June or the middle of June ~
A. I assume now when I say that, to be perfectly honest,
but for the r ecord I couldn 't have told you what year I tried
the case from the standpoint of dates. I do rememberQ. Do you remember the meeting with him 1
A. \Vith him 1 \Yhy, certainly I went upstairs
page 50 r to th e jail.
Q. To the City jail 7
A. Now, as to what the exact date was, I would not say.
Q. And :Mr. Abbott told you at that time that he was innocent and he was not going to plead gnilty¥
A. Uh-huh, yes, sir.
Q. Do you remember specifically any discussion about any
witnesses1
A. I talked with him. T.he onlv recollection that I have
abont witnesses, he told me about some people over in this
little store-beer joint and a s I recall at that time, he did
no t haYe their names.
Q. Now in r egard to Mr. James Abbott, who Mr. Abbott
says he made a telephon e call to, didn't he tell you anything
about that1
A. He told me he had made a 'phone call prior to midnight.
Q. 1Th-lm.h.
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A. And told me, I thinlr, that he had called his brother or
brother-in-law.
Q. Uh-huh.
A. But, as far as discussing bringing him in as a witness,
he did not because up until midnight, we pretty well could- !
think that was about the time he left the beer
page 51 r joint.
Q. Well, at the trial, though, there was no corroboration of that fact in the evidence except for what Elmer
Abbott himself said, was it ?
A. I think that these two ladies testified that he was in the
place. I think that the ownerQ. Testified that he was in the place but not what time he
left?
A. I can't r ecall. I'm sure that the record will speak for
itself on tl1at.
Q. But you did lrnow about-prior to the trial-about the
'p:hone call, the alleged 'phone call T
A. Yes, but the way it was explained to me, it was a time
that would have been irrelevant.
Q. Did you interview or attempt to interview James Abbott ~

A. No, I had no reason. H e knew nothing about the case.
I'm not even sure-I don't think he ever used the name. I
think he said that he called his brother or brother-in-law.
Q. Well, did you try to find out who his brother was?
A. No, not being short wit.h you, but I could have spent
three weeks going out talking to his family, which would have
been a waste of time, because he knew nothing about the case.
Q. Well, did you talk to or attempt to talk to the chief
prosecution witn0ss, 1\Ir. I m B1·yant?
A. No, but I was aware of what his statement
page 52 r was.
Q. Did yon talk to or attempt to talk to tl10se
three boys who were reportedly in th e car with Mr. Abbott,
Mr. W. A. Thornhill , :Mr. Summitt and Mr. B. L. Simmons 1
A. I can't say w]H'ther I talked with them or not, but I do
know that pri or to the trial, I knew what their testimony was
goi ng to be or at least knew what they had said- I couldn't
say what they would testify to.
Q. Did you interview or attempt to interview C. C. Thomas,
who I believe testified at the trial that Mr. Abbott had bonght
a gun from him T
A. No.
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Q. Did you interview or attempt to interview Wiley Jackson, who was a bellhop at the Am es Hotel where Abbott testified he was staying¥ I believe he testified at the time.
A. I can't say that I did or didn't, because now this was
four years ago. I do recall that I was aware of what was
going to be testified to. Now whether that as a r esult-!
know I talked to some witnesses, who I talked with-I have
a recollection of going to the-I believe it was the Clover
Lunch.
Q. So essentially your investigation of the case consisted
of talking to Mr. Abbott the one time. Was it only one tirne7
A. As best I can recall, I talked to him quite awhile the
first time, and it seems to me I talked to him briefly
page 53 ~ after that, but I cannot swear to that.
Q. That could have been the morning of the
trial ¥
A. No; I know I talked to him the morning of the trial.
Q. So, discussing the case with him, and discussing the
case with the Commonwealth Attorney and police officers was
the essential part of the investigation 1
A. That was the major portion.
Q. Now you don't have any independent recollection of
summonsing any witnesses in t.he case?
A. No, I do not. '~Te would have to look through the r ecord
and see.
Q. I checked the record and I can't find any summons for
the defendant.
A. Well, these people may have voluntarily come in here, I
don't know.
Q. Those two 1
A. They may have ; I can't say.
Q. Now this was a pretty serious case; was it not-a
shooting case~
A. In my opinion, it was most serious.
Q. Did it e\'C'r occur tlmt theTc could have been a substantial amotmt of publicity surrounding this case? Publication
of pictures in the paper ?
A. ' Vell, like I said, as I recall from my recolpage 54 ~ lcction, certainly ther e was publicity. Anytime
things like that happen, there is a certain amount
of television and newspaper coverage, but as I r ecall there
was nothing more in thi s case than there would be in any
other case of that nature.
Q. Well, specifically now, when yon came down and tried
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the case and the Judge asked you if you wanted the jury examined on voir dire and the record shows that you said
" No"; is this your practice on these things~
A. Yes, that's because prior to that the Judge himself
asked each of the jurors different questions as to whether
they were kin, whether they can give a fair trial. I mean that
was just routine and there was nothing left for me to do.
Q. There is nothing to that effect in the xecord.
A. It may not be in the r ecord but I'll take oath it was
done. I don't think I've ever been in a felony case that the
Judge, whether it was Judge Edwards, Judge Kuyk or any
other judge, failed to ask those fundamental questions.
Q. It's pretty important to do that, isn't it ~
A. Yes.
Q. And, if you didn't do it, there would be no way of protecting the defendant against bias or prejudice 1
A. Yes, that's the reason I said, "No questions"-the Court
had already, as far as asking if we could have a fair trial,
the usual questions.
Q. Well, you're saying you don't specifically repage 55 r member it but you're sure that Judge Kuyk did it
A. I know it was done.
Q. Do you specifically remember it, or do youMr. Baliles: I'm sorry. I didn't get the question.
By Mr. Brown :
Q. I say, do you specifically remember this being done or
are you saying you know Judge Kuyk did it ~
A. I remember-! remember it this way, it would probably
be negative. If it hadn't been done, I would have raised some
question about it. I spen t too many years trying criminal
cases to let something like this slip by.
Q. I s it the usual procedme or was it Judge Kuyk's usual
procedure, before calling the jury up fo r voi·r dire, to have
them sitting ont in the Courtroom~
A. At times, ther e were a number of them here in the Conrtroom. I think that's still the practice.
Q. Any conferences between counsel or Colnt before the
jury was called around that they would be able to hear if it
was said loud enough~
Mr. Baliles : Objection; leading question.
The Witness : I can't-
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Mr. Brown: Well, he's your witness.
Mr. Baliles: Well, then I withdraw the objection, Your
Honor.
The Court: All right, go ahead.
page 56 ~ The Witness: I can't say whethe.r any one on
that jury heard anything or not. No way on
earth I could answer that.
By Mr. Brown :
Q. Now, after the jury had brought in the verdict guilty,
before they pronounced sentence, do you specifically remember any conversation between yourself and Mr. Abbott in regards to the possibility of taking an appeal1
A. There was no mention of an appeal aftex that trial.
Q. \Vbat was said between you 1
A. I don't know; I can't tell you the exact words but I assume I told him I had done all I could do. But I didn't-he
wasn't there after he was sentenced very short-matter of
seconds.
Q. He told youA. Renewed th e motion I had made.
Q. At this prior time that you interviewed him, you say
that he had told you at that time that if you lost, that he
wanted to take an appeal ?
A. He said something about appealing it then and we discussed what you had to do to appeal and I don't think we sat
there and talked an hour about it, but he was definitely aware
of the Supreme Court of the State of Virginia. And it isn't
unusual, if I may add this, to go up there and talk
page 57 ~ to people charged and they want to appeal their
cases to the Supreme Court and befoxe it's ever
heard in the Hustings Court. That isn't the first time I've
had this happen and it won't be the last.
Mr. Brown: I believe that's all.
Mr . Baliles : That's all.
The Witness : Judge, may I be excused?
The Court: Yes, sir, Mr . Crush.
Mr. Baliles : Thank you, Mr. Crush.
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The Court: All right, gentlemen. I suppose I know as much
about the case now as I'll ever know, so we might as well decide it. It's pretty difficult to reconstruct a case that was
tried four years ago and come up with dC'finite answers as to
what was done, with any degr ee of certainty. It's pretty hard
to do. This defendant- he is now tlte petitionerpage 76 r has now alleged that he was denied due process
and certain Constitutional Rights to whi ch he had
been guaranteed wer e violated. He enumerates several and
the Amendment to the petition enumerates several.
Tl1e fact that he was arrested without a warrant, of course,
there was no consequence to that. He was arrested-from the
evidence that would certainly appear thn.t a complaint was
made late in March and late at night on March 7th, I h<:>lieve,
by a man who was shot. The id entification was sent out undoubtedly and a police officer called in and said he had a man
bearing the description of the one whom they sought. Prior
to that time, two men .h ad stumhl<'d in to the poli ce headquarters and made a complaint that they had been with a man
who had shot another gentleman and whlle they were s<:>ated
in the Detective Department, the defend nt was brought in
and th ere identified. The verv fact that h was arrested without a warrant shows that thei·e was probal)le cause.
And the Conrt can see no violation of the preparation of
a defense. H e had every perfect right to make tl1e arrest and
he cannot see any violation of any preparation of tl1e defPnse
of the fact that there was 110 warrant, and it
page 77 r would be clear from the evid<•nce, both from the
p etitioner 's standpoint and th<~ respondent's, that
he lmew exactly what he was charged with. Th e fact that he
was interrogated without his rights being explained to him
is of no consequence because there is no showing that any
confession or any incriminating statement was ever made.
Now the illegal line-up to which-one of the points to which
the petitioner now makes some r eferenc[e,as I said before,
and as the Attorney for the respondent has aptly put it,
there was an in-fi eld identification so t1 speak. Since the
Wade case has come about, I've had a umber of incidents
in which the difficulty of applying such principle has applied-applies especially on what he ha. called ver y aptly
in-field identification. It happens quite frequ ently in flimflam matters, robbery, instantaneous so t of crimes which
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occur and the police, in their vigilance capture somebody and
there must be some identification in order to establish probable cause to hold them. And it makes a very difficult problem
unless the Supreme Court of the United States decides to
be realistic about the approach.
Now I quite agree that, insofar as a line-up is concerned
at that stage of the game, the man is in custody and he's
charged with a crime, then it becomes important
page 78 ~ to have counsel there. This happened, of course,
prior to the Wade case and it-which was not
retroactive. The due process of it,-I think we're talking
about fair play now, an m egal line-up or legal line-up. We
have the petitioner's statement that he himself changed positions prior to being identified and he stated that Mr. Bryant
didn't identify him and the lady didn't either. But, according
to Mr. Bryant's testimony on page 17 of the r ecord of the
trial, Mr. Bryant said he did identify him.
The burden is upon the petitioner in that instance, this
being a civil case, by-to carry the case by a preponderance
of the evidence. The Court is of the opinion that he has not
carried the burden.
The fact that he did not have a preliminary hearing is not
a Constitutional matter. The invalidity of the indictment,
there is no evid ence presented in that respect.
Now the matter of undne puhlicity. I think the newspapers'
exhibits speak for themselves. They were ordinary news items
wl1ich appeared in March, subsequent to the time of the arr est, about three month s prior to the trial. I didn't see any
newspaper articles which occurred anywhere near the date
of the trial, except one article which was in the
page 79 ~ afternoon paper of the 13th at the conclusion of
the trial. Now the question was not raised at the
trial and it's not snch a matter, it seE:'ms to me, the very nature of the publicity which occurred, which seems to be in any
way inflammatory. The very fact that th e counsel chose not
to even question the jury on a voi1· dire would indicate that
he was not remotely concerned with that phase of it.
Now when we get down to the ineffective assistance of counsel, which is the main point in this case, it seems to me, whilE:'
effective assistance is guar anteed by the Constitution, and
as well by the Virginia Bill of Rights, it has been determined
in a number of instances, cases in the Fourth Circuit and in
the Supreme Court of Appeals of Virginia. Undonbtedly, the
defendant is charged with a crime, he is entitled to a fair
trial, according to the law of the land. Yet he is not guaranteed a perfect trial. And, wher e an attorney has given his
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cli_ent perfect loyalty, it seems to me and has acted in good
fa1th ~o t.he best of his ability, the due pr0cess was done with ;
effective assistance has been met.
Now this defendant was represented hy :Mr. Arthur Crush,
a competent, capable, effective counsel, wlto had had a number
of years prior thereto experience as Assi ~ tant Comrnonw0alth
Attorney and as a Commonwe:~lth Attorney for an
page 80 ~ adjoining County. He gave :i version of hi s defense, whi ch did not seem--do,~s not seem now-to
suit Mr. Abbott and the fact that he was convict0d is, of
course, no evidence that Mr. Cru sh clid not render effective
assistance of counsel, nor is there a shpwing tl1at there is
anythin g like a minimum effort or even a transparency of effort which would make a farce of the trial as sometimes the
Court's have said.
1 don't think vou could saY that ewn the failure to inYestigate certain phases of the. case which the petitioner now
clainls he sought to haYe investigated is-indicates the ineffective assistance of counsel. Mr. Crm;h )1as stated that
he went outside and sought 0videnc0 to which the petitioner
now-which the defendant at that tim e--didn't know about
-that he knew of no witnesses. H e gave him no information
as-it's difficult to look back four ·w ars and recount and recover that information now. But I can't say, on the whole,
the totality of th e information or tl1 e work that was done
that Mr. Crush did anything that was not normally don e in
1964. I take great feeling but, now in 19GB, we take a p0cnli ar
and effective view of what assistance of ~~onnsel is and how a
lawyer should go out and dig up the evidence and things of
that sort. But this happened in 1964, and at that
page 81 ~ time I was not on the bench· 1 don't recall eYer
having heard a lawyer question a witness- question on voir dit·e. It simply was not done. And we arc now
attempting to apply certain mechanical standards which we
have brought in for protection for hoth the Court and the
clients in 1968, standards which simply were not applied in
1964, but in the humble judgment of thi Court, did not impinge whatsoever in the due process r the protection of
which those defendants received.
Now the only thing I see in this case is this-whether or
not this defendant was denied a xigl1t o~ an appeal. Now he
says he was; now Mr. Crush said he said to him as he entered
the jail, before he ever-before the case was-ever tried, he
wanted to appeal. Of course, the Court takes no reflection on
the fact that probably most of them up tl~ere would lil{_e to appeal befoTe they hear the case down here. And that 1s-I've

.-
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heard that many times. But no evidence of any effort was
made to note an appeal. Now the p etitioner says he asked
his attorney what about an appeal and his attorney says
there is nothing to appeal on. After which, the petitioner
says he made no more effort to indicate an app0al nor did he
write or correspond with hi s attorney or call hi s attorney,
or notify the Court or anybody else, and he said
page 82 r now, that a year later, a year after his incarceration, he found in a law book where you could do
those things. Now 1\fr. Grush said h e did not indicate he
wanted to appeal at the conclu sion of the trial. The r ecord's
her e. I see no reason to grant him an appeal at this stage,
because I don't think he ever exercised the minimum r equirement as indicated by the case of Cla1·k v. Peyton which the
Court is rather familiar with, that would necessitate granting this man an appeal. You've got to do something to indicate an appeal. Make some effective steps. TJ1ough, I can
imagine, in some in stances, where an appeal can actually be
harmful. So I think that the petitioner has to make some
affirmatiYe step indicating his appeal and must communicate
that to somebody who has the authority to carry forward or
to assist him. Not having made that step, 1 cannot now say
that he was denied an appeal.
So this Court will enter an order dismissing the petition,
denying the Writ of Habeas Corpus. And if you 'lllet me have
your time, I'll figure up yonr expenses and the time you spent
on the case and we will allow you an attorney's fee, Mr .
Brown. Do you .h ave any idea of your tin1e~
:Mr . Brown : I've kept a r ecord.
The Court : \Vill you bring it up to md Now, Mr.
page 83 r Ahbott, I want you to lmow that thr Court is denying your petition. You have a right of appeal
from this Court's rnling on your petition ; if you wish to,
you may advise your cmmsel or advise the Court and we will
see that you are given effective assistance of counsel on your
appeal.
:Mr. Abbott: Yes, sir, well, I want to appeal.
The Court: You do wish an appeaH
Mr. Abbott: Yes, sir.
The Court: All right, sir. Mr. Brown, you are to carry
forward the appeal.
Mr. Br own : Yes, sir.
The Court: You want to present the order, Mr. Baliles 1
Mr. Baliles : Your Honor, I will prepare the order later
and sent it to counsel for his endorsement.
The Court: All right, sir .
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July 13, 1964
10 :30 o'clock, A. M.

The Court : Mr. Moran, is the prosecution ready7
Mr. Moran: Yes, sir.
The Court: Mr. Crush, is the Defense 1·eady?
Mr. Crush: Yes, sir.
The Court: All right then, bring the jury around.
(The reporter was duly sworn.)
Mr. Moran : Your Honor, there's 2 (two) cases on the
docket. One is 32929, Bad Check. Mr. Crush?
Mr. Crush: Sir 1
Mr. Moran: Bad Check. We're going to try malicious
wounding charge 32928.
The Court: All right.
Mr. Moran: May I first say-Mr. Dana Drew here? Drew?
Wellington Jackson? (To Deputy Sergeant) Did you get a
subpoena served on \Vellington Jackson? \Vellington Jackson.
Deputy Sergeant: Wellington Jackson, not Pexsonal Service, Posted.
Mr. Moran: \Veil u11, you mean t.hey left it down in the
lobby?
Deputy Sergeant: Yes, sir.
Mr. Moran : Do they live there'
Deputy Sergeant : Yes, sir.
page 4 ~ Mr. Moran : Jndge, reckon we'll get the police to
pjck him up. I think that's all.
The Court: All right. You want to proceed b efore you find
out about him?
Mr. Moran: No, We can go on without him. We'd just like
to have him.
The Court: All right. Bring around the jury, Mr. Carter.
(20 Jurors are called up)
Deputy Sergeant : Just come around and take seats up
here.
The Court: And those who can't find seats stand at one
side or the other. We h ope you do not have to stand very long.
Mr. Crush, do you want tl1e jury questioned on the Voir
Doir?
Mr. Crush: No, sir.
The Court: Mr. Moran 7
Mr. Moran: No, sir.
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The Cour t : All right. Let them strike.
Mr. Moran : JuTy been sworn in 1 1-Judge, Jury been
sworn in ~
The Court : No, they have not, but we'll do that after you
strike.
(Attorneys for Commonwealth and Defense strike four (4)
jurors each)
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Deputy Cleric Will the Defendant please stand 1
E lmer Dorris Abbott, you stand indicted as followsVirginia, in ':Phe Hustings Court for the City of Roanoke,
Commonwealth of Virginia, City of Roanoke to-wit; The
grand jurors in and for the body of the said City of Roanoke,
Virginia, and now attending said Court at its June t erm, in
the Year 1964, upon their oaths do present : That Elmer Dorris Abbott, her etofore, to-wit; on the
day of March, 1964,
within the Jurisdiction of this Court, in the said City of Roanoke, Virginia, in and upon one I ra \ \'. Bryant feloniously
and maliciously did make an assault; and t.hat he, the said
E lmer DoJTis Abbott, then and there with a certain pistol,
feloniously and maliciously did shoot, wound, bruise and penetrate the said Ira W. Bryant, with the felonious and malicious
intent in so doing, the said Ira W . Bryant then and there
feloniou sly and maliciously to maim, disfi1~·ure, diable and kill ,
against the peace and dignity of the Commonwealth of Virginia. How say you, Guilty or Not Guilty 1
Def endent : Not guilty.
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MR. IRA W. BRYANT, called as a witness in behalf of the
Commonwealth, being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Moran:
Q. All right, Mr. Bryant, Mr. Ira BJ'yant. Mr. Bryant,
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now you just have a seat right there please. Mr. Bryant, uh,
your first name is Ira 1
A. That's right.
Q. And where, where, what is your address, Mr. BryanU
A. Route, Route 1, Box 103.
Q. Have you ever testified like this before?
A. No, sir.
Q. Now if you'll speak up to Judge Kuyk and just, just
look at Judge Kuyk and talk to him and the rest of us can
hear you-uh, Mr. Bryant, on March 7th of this year around
mid-night, a little after mid-night, were you operating, or the
attendant, at the Spur Service Station at 1619
page 10 ~ ·williamson Road ~
A. TJ1at's correct, sir.
Q. Is that in the City of Roanoke ?
A. That's right.
Q. Uh, was anybody there with you, Mr. Bryant?
A. No, sir.
Q. Now Mr. Bryant, just take your time and in your own
words, if you'll just tell the the jury what you were doing
and just what happened there and then I'll ask you some more
questions.
A. \ Vell, about 1 o'clock, somewhere in the neighborhood of
that, this car pulled in. Ther e were some boys in the car and
asked the price of oil. I went out to wait on 'em and I told
'emQ. Now, Mr. Bryant, let me, let me interrupt you. You say
that some boys in a car, now many were in the car Y
A. Three.
Q. Three~
A. Yes, three.
Q. Were they white or colored boys 1
A. \Vhite.
Q. Anrl, and nh, which one uh, nh, which ones of 'em said
anything to you 7
A. It was Abbott Jones.
Q. Beg your pardon ~
A. Abbott Jones.
page 11 ~ Q. Abbott ~
A. That's right.
Q. Now can you point him out 1
A. Yes, sir.
Q. Ju st point him out, if you ·will. (Witness points to Elmer
Abhott) And he said something to you 7
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A. Yes, sir.
Q. And what did he say, Mr. Bryant¥
A. He said to give him what I had. Before I had time to
give it to him he was shooting.
Q. Now 1111, well let's back up just a lithe bit. I believe you
mentioned something about oiL
A. Yeah, that's right.
Q. Now wl1at, again what specific questions did he ask
about oil7
A. He asked the price of oil and I give him the price of the
oil that we had.
Q. And then what, if anything, did he do7
A. How was thaU
Q. What, if anything, did he do after, after you gave him
the price of oil 7
A. Well, the next thing I knew he had the gun pulled, and
he went to shooting before I could have time to give him anything or do anything.
Q. Did you see the gun ?
page 12 r A. Yes, sir.
Q. What kind of a gun was it, Mr. Bryant ?
A. A small 22, four barreL
Q. Four ( 4) barrel.
A. That's right.
Q. Uh, how close were you when the fitst shot was fired to
him 1
A. Oh, approximately four ( 4) or :five (5) feet.
Q. Did he say anything at all to you just before he started
shooting7
A. No, sir. He just said give him what I had.
Q. And then, then and when h e said "givE> me what you
have" wl1at did you do1
A. I stepp ed back probably a foot or sa and reached for my
shirt pocket wher e I had the mon ey and be went that time at
shooting.
Q. All right, do you know how many shots were fired 1
A. Four.
Q. And uh, were you hit 1
A. Yes, sir.
Q. Where were you, wher e were you hit 1
A. I was hit in the stomach fi r st and j'hrough the arm the
second time.
Q. Now without removing your clothing or anything, Mr.
Bryant, if you'll just stand up and just f)Oint at the approxi-
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mate place of entry of the bullet that went into
yom· stomach.
A. Right there. It came out right back here.
He shot me through the arm.
Q. And you were shot through the right arm 1
A. Yes, sir.
Q. Now, was the bullet removed from your stomach'
A. Yes, sir.
Q. Did that necessitate an operation 1
A. Yes, sir.
Q. Who was the Doctor who operated on you'
A. Dr. Lipscomb.
Q. And how long were you in the hospital '
A. E leven (11) days.
Q. Now you, you were shot twice and you testified that
four ( 4) shots were fired. Where, do you know where the
other two shots went?
A. One hit right in the face of the door on the outside and
one went through the glass in the station.
Q. All right now, after the shots were fired, did the, did
the man who did the firing, did he say anything to you then 1
A. Heck no.
Q. The car took off 1
A. That's right.
Q. Then what did you do after that, Mr. Bryant1
A. Well, I was trying to make a, get a dime to make a phone
call. Two boys came in and assisted and the next
page 14 r thing I was over at the hospital, over at the hospital.
Q. Did you lose consciousness 1
A. No, no sir.
Q. Now uh, Mr. Bryant, then again you will look at the
defendant. Any question in your mind that this i s the man
who shot you1
A. I'm sure it is.
page 13

~

Mr. Moran: All right. Your witness.
CROSS EXAMINATION
By Mr. Crush:
Q. Mr. Bryant, you said at approximately 12 :55 a car
drove up to your place out there.
A. That's correct.
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Q.
A.
Q.
car.
A.
Q.
A.
Q.

And uh, three boys were in it~
That's right.
Uh, where was Abbott riding. You say he was in the

In the front seat.
Wl1ere in the front seaH
On the right hand side.
Next to the do or ~
A . That's right.
Q. So Abbott was at the door 1
A. Yes, sir.
Q. Now who asked you what the price of oil was!
A. Mr. Abbott.
Q. An uh, did you tell him 1
page 15 ~ A. Yes, sir.
Q. Did he get out of the cad
A. No, sir.
Q. Never did get out of the car?
A. No, sir.
Q. Even when the shooting was going on 7
A. No, sir.
Q. Now was there anything, uh, when they drove up there
to canse you to be alarmed, anything unu sual about the way
that the car waR driven on the appearance of th e people in
the car 1
A. Never gave it one, one thought of anything like the
evidence.
Q. How close to the car did you get when, UhA. They parked right dir ect jn front of the door and I
just stepped outside the door.
Q. \Veil, about how far away would you say the car was1
A. Close to flve, four or five feet.
Q. The car was four or five feet f rom you 7
A. From the door, yes, sir.
Q. And this man neYer did get out of the car7
A. No, sir.
Q. Now, uh, what about the otlwr people in the car. Did
they say anything7
A. No, sir.
Q. Did they turn the motor off on the car?
A. That I can't J1arclly r emember . Where they
page 16 ~ stopped the motor or not.
Q. Well, they waited until the four shots were
:fired before they drove ofH
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A. That's right.
Q. And, uh, no one else in the car said a wo1·d 1
A. No, sir.
Q. Didn't do a single thing to put you on notice that something unusual might be in the making?
A. Just pulled in and asked for the price of oil and I told
'em what it was and the next thing I knew they had the gun
on me and was shooting.
Q. Now when the car left there, how did it leave 1 In a
normal manner or-?
A. Left in a hurry.
Q. Left as if someone was trying to get away. Now ub,
when did they first bring you down her e to the jail to look at
Abbott's picture and identify him.
A. The date?
Q. Uh huh. I don't expect you to r emember exactly, but approximately how long after this thing happened ~
A. ·w ell, it was the first hearing we wer e supposed to have
had. In other words, I just don't know how long it was.
Q. Did you ever go up in the jail to look at him 1
A. Yes, sir.
Q. Now, did you testify at the first h earing?
A. No, sir.
Q. You didn't testify at the :first hearing?
page 17 ~ A. That's right.
Q. You went up in the jail. Uh, now it's when,
when t hey first took you up ther e to identify this man, didn't
they J1ave several of 'em lined up there 1
A. That 's true.
Q. And at that time didn't you have some difficulty-?
A. No, sir.
Q. In picking Abbott out ?
A. No, sir.
Q. Didn't you walk down the hall with an officer and talk
with him and then come back when they had Abbott by himself and say "Yes, that's him" ?
A. I told 'em, "Yes, sir, that was him." Yes, I did.
Q. Sir ?
A. I told 'em that was him. I did.
Q. That's when they had him out by himselH
A. They had four of them out there.
Q. They had four of 'em ?
A. That's right.
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Q. But when you came back and identified him, he was
standing there by himself, wasn't he~
A. No, h e had gone back into the p lace and they br ought
him back up to the floor.
Q. .All r ight. So the four of th em were there. You l ooked at
'em. Then they took 'em back. Then they brought
page 18 ~ Abbott back t o the door s and that's when you
identified him, isn't it?
A. I identi:fied him :first.
Q. W ell now, what was the purpose in bringing him back
the second tjme if you'd identified him ~ Wasn't there some
question ther e, Mr. Bryant?
A. Not for me. No, sir.
Q. Well now, all of this took place uh. 'course I undeTstand
there are lights arolmd the service station. It took place
there in the night time. The man that you are identifying
never did get out of the car where you could get a full view
of him, did he 1
A. He didn 't get out of the car.
Q. Never did get out1 .And wJ1at you were looking at was
the man in the shadow of an automobile by what light you
could get.
A. Well, he was right in front of the door and I could see.
Q. I understand t hat, but it was still in the night time.
A . That's correct.
Q. In the shadow which would be created of a person inside
th e car7
A. ':!.'hat's true.
Q. And, uh, when you identified him up in the jail, uh, they
brought him back by himself a second time and
page 19 ~ you positively identi:fied him 7
A. That's right.
Q. Had you ever seen this person before in your life 1
A. No, sir.
Q. And how long would you say that you observed this
p er son on this occasion, twenty seconds, forty seconds Y I'm
talking about time. Excuse m e.
A. It was a short p eriod of time.
Q. \V ell, did you estimate it, uh, to be maybe twenty to for ty
seconds as I gather1
A. It probably did.
Q. So, based on what you observed of a man in a darkened
automobile for say for some twenty seconds, th at's what your
identification i s based on, isn't it?
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A. I saw enough of him to know that that's who it was.
Q. I unde.rstand. But your, your identification was based
on a twenty second glance at a man in a darkened automobile.
A. . .Tust don't know how long it was butQ. Yes ?
A. I know it wasn't too long.
Q. \Veil, we'll estimate it to be twenty or thirty seconds.
And that's, that's the only opportunity that you had 1
A . That's right.
page 20 ~
Q. Never seen him before?
A. No, sir.
Q. Never lmew anything about him ? How about the other
boys in the car ? Did you identify them, too ?
A. No, sir.
Q. You could't indentify th em ?
A. No, sir.
Q. Yet they wer e seated right beside him, weren't they ?
A. That's right. When they all, they all sat.
Q. \Veil, one of 'em was very close to him if he were in the
middle of the car .
A. One was on the drive1·'s side and one was in the middle
and one was in the back.
Q. Yes, and yet of the four, the only p erson you could identify was Abbott ?
A. That's r ight.
Q. Now, wasn't any effort made t o take any money f r om
you, was it ~
A. (No answer.)
Q. I say, ther e was no effort to take money away from you f
A. Tha t's what he was after.
Q. \Vell, he said, " Gimme what you's got". Do you ]mow
what he was r eferring to 1
A. Yes, sir.
page 21 ~ Q. You thi nk you do. But, he didn't make any
effort to get the money, did he ?
A. No, he didn't.
Q. As a matter of f act uh, from what you say, the statement was made and the shooting all took place at one time.
A. Just about lilce that.
Mr. Crush: Ah, thank you, Mr. Bxyant. That's all. You
may have a seat.
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WALTER A:t-.TDREW THORNHI LL, called as a witness in
behalf of the Commonwealth, being duly sworn, testified as
follows:
DIRECT EXA.JI.HNATION
By Mr. Moran:
Q. State your name, please.
A. \Valter.
Q. Now Walter, just take your time and you tall{ to Judge
Kuyk right straight ahead in front of you, and the r est of
us can hear you. How old are you, Walter1
A. Seventeen.
Q. \Valter, on the, uh, 7th day of March, last, this year,
about 1 o'clock, were you out at the Spur Service Station,
1619 Williamson Road 1
page 22 r A. Yes, sir.
Q. Now, uh, let's go back to just a little bit
earlier in the evening. Ub, wer e you with a couple oth er boys.
Summitt and Simmons 1
A. Yes, sir.
Q. Uh, where wer e you with 'em ~
A. vVell, was just got off from work and we went down on
the City Ma rket and we got with the Summitt boy down there.
Q. Got with the Summitt Boy1
A. Yes, sir.
Q. So you wer e with Simmons, is that right?
A. Yes, sir.
Q. And then got with the Summitt boy '
A. Yes, sir.
Q. Did you know those hvo boys prior to this'
A. Yes, sir. I worked with the Simmons boy.
Q. All right. Now what did you do down on the market 1
A. W e went to the, uh, in Tom's down ther e, lunch hour on
the market .
Q. W ent in Tom's'
A. And City, City Lunch. I believe's was in Dixie Lunch.
Q. Di..ue Lunch 1
A. And was in ther e drinking coffee and they got with the
Summitt boy, and they said they was going over
page 23 ~ to, uh, Clover Lunch, so I told 'em I couldn't go
with 'em there 'cause I wasn't old enough to go in
there, so I said. They said, "well come on and pick us up in
about 30 or 45 minutes". I said, "Well, I'll pick you up over
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there in about 40 minutes". So I stayed there at the Dixie
Lunch for about 40 minutes. And then I left there and went
over to the Clover Lunch, and I went in ther e and I told 'em
I was ready to go anytime they was. And they was talking
to some man and to a couple women setting there. They said
just a few minutes. So I was setting ther e drinking coffee,
there at the bar on the inside or the outside where the bar
was, when, uh, Simmons, Simmons came to the jtlke box and
I told him, I said, I asked him, I said, "are you ready to
leave", and he said "I'll be r eady in just a minute". H e said
he was talking to this woman over there. And uh, some man
wall(ed in behind him and he got to talking to 'im and they
wall(ed back over to the booth and sat down.
Q. I s t.hat man in the court room ?
A. Yes, sir.
Q. Can you point him out1
A. Yonder he is. ("Witness points to Simmons.)
Q. All right, go ahead.
A. And they got back ther e in the booth and they was
talking. Uh, I don't know what they was talking about. I was
on the outside part and 'es over there with some woman. And
I told him, I said, "\Vell I'm going now. If you're
page 24 ~ going", I says, "you'd better come on", and him,
Summitt, Summitt and Simmons and me walked
outside. And we went into the uh, place ri ght next door to
it. I don't lmow wJ1at that is. Uh, it's right there on the
corner and we got with anoth er fellow there that we work
with, Robert Thomas. vVe work with him and went in there
and they sat there and him, uh, Thomas and Summitt and
Simmons sat ther e and drank a hee.r, and uh, I was sitting,
standing hack in the back playing a pin ball machine and I
turned around and I says, "You all ready to go1". And they
said yeah. So we walked out the front and Bobby, Bohhy
Simmons, he said uh, " this man wants to take him up to the
Star Light and I said, "well, come on, I'm going home". So
we got in the car anrl went on up her e to Star Light.
Q. Now, now who got in the car with you 1
A. Me, Summitt, Simmons and Abbott.
Q. All right.
A. And at that time he showed us a gun.
Q. Can you describe the gun ?
A. Ycs, sir. It was a fou r barrel badger pepper box.
Q. About what, do you know what caliber it is?
A. 22 caliber.
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Q. All right, sir.

A. And uh, he said, said something, mumbling something
another. H e's pretty well loaded. He says something about
you ain't got nothing to worry about or something another,
I got a gun. So we went on up to the Star Light
page 25 r and at that time I went into the bathroom and
Simmons came behind me and I told him, I says,
"Now you can stay here with him, if you want to". I says,
"I'm going home. I ain't messing with nobody's got a gun".
And I handed at that time, I handed him the car keys and
left and went downtown and caught the bus and went home.
And I reckonQ. Now let me a.sk this right now. U11, Walter , at this point.
U11, had you ever seen Abbott before~
A. No, sir.
Q. All right, sir.
A. I reckon maybe, maybe, uh, forty-five minutes to an hour
later, the car Simmons pulled back into the driveway. And I
was si tting there in the kitchen when, when the ligllts hit the
back of, when the lights hit the side of tJ1e house and I walked
into the living room to see who it was. And it was Simmons.
I went back into the kitchen and shut my, went back into the
bedroom and shut my Mother's bedroom door, so I wouldn't
wake her up . And I walked back out there and I said, "What's
wrong~", and h e was puking, coming on up and he saidQ. Now who, who was sick~
A. Simmons.
Q. Oh. All right.
A. And h e said something about Abbott wanting to go
somewhere, he won't get out of the car or something. And he
wanted me to tal{e him on downtown and let him
page 26 ~ out somewhere. And I told him I wasn't leaving
the house. So my work boots was setting on the
back porch and I took off my shoes and finished watching the
last part of the late sJ1ow. And I just put, slipped into my
work boots and walked around the car to see where he was
and at that time h e said something. He wanted me to take
him somewhere and I said, "now" I said, "I'll just stay
here at the house". He at tJ1at time, he throwed the gun in
my face. He says, "You'r e gonna do exactly what I tell you.
Now get in th e car and start driving".
Q. Now, who, who said that ?
A. Abbott.
Q. Did he have his gun at that time ?
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A. Yes, sir.
Q. All right, sir. Go ahead.
A. And he said he was gonna lmock off a place, so we drove
all up here at uh, I reckon right as you go out of city limits.
Maybe a little past city limits, going in towards Salem, he
said, " no, this is too far out". So, 1 turned around, made a
U-turn, started back down 460 and came to 24th. Street and
I e1·ossed under the underpass and it was, uh, I went on down
Campbell Avenue and it was a Spur Station down there he
was talking about. And I 1 when I got, I reckon I was in front
of H&C Coffee Company, and the Spur Station was back,
caddy-cornered across the street from me, and he said something, he said, "Keep on going". And I seen the police setting
there. And before I could get any kind of attenpage 27 r tion from the police, I'd done run by 'em. I just
knowed they was setting there. He said, "Keep on
driving", so I drive on down past the American Bridge
\iVorks, and turned left, and out on Williamson Road to the
other Spur Station. And I pulled, he said, "Pull up to the
uh, gas pump, and I said, "Now I ain't gonna pull up to that
gas pump", and he said, "well, make it the door". Now I
pulled up to the door and I didn't have time to give the man
no kind of signal or anything and he done come out. Abbott
started out on my side of the car. Abbott asked him, h e says,
"How, what kind of oil you got and how much is it ?". And
the man started to tell him oil-Abbott put the gun in his
face and said, "Just throw everytJling in the car". And the
man must have carried his money in his shirt pocket, 'cause
he reached in his shirt pocket and he started backing off,
and Abbott shot the gun and h e shot the gun. I started puJling out and he shot twice more and I seen the man grab his
chest and he throwed the gun back on me and he said, "Take
off". I went, I r eckon, possible two, maybe three blocks, and
as I started around the, started to tum left to come back into
a colored housing project over here, he said, "Let me out
here". Before I could stop the car he'd done jumped out, so
I didn't bother with him. I just put the car on into second
gear, came right straight to the police station and turned it
all in. About an hour later they ar.rested him.
Q. All right now. You wer e driving the car'
A. Yes, sir.
Q. And who was sitting in the middle 1
A. '\Veil, and when, at the service station Y
page 28 r Q. Ah yes, that's right.
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A. At the ser vice station Summitt was sitting
beside me and Abbott was at the door.
Q. Now what about Simmons. That's the boy with the hearing aid.
A. H e said, he said he was asleep, but I believe he passed
out in the back seat, 'cause he'd done had too much to drink.
Q. Did he say anything to anybody during all this time '
A. No, sir.
Q. ·when you came back down to the police station, uh, who
went into the police station 1
A. Uh, Summitt and me.
Q. VVhat about Simmons '
A. He was still in the back seat asleep, passed out. And
the police officer, we told the police officex about it and he went
out there and woke him up.
Q. Did you come directly back to the police station after
this u p flare 1
A. We got here about the time the police got out there.
Q. Now, uh, why did you, why did you drive Abbott to the
police, to the filling station?
A. Because he had the gun on the sid e of my head and said
if I didn't he'd kill me.
page 29

r

Mr. Moran: All right. You answer Mr. Crush's
questions.
CROSS EXAMINATION

By Mr. Crush:
Q. Have that gun up against the side of your head when
you went in tbe service statjon out th ere ¥
A. No, sir, but he still had it at me. H e had it acr oss his
waist and he still had it at me when the man came out. He
looked at the man and then he throwed it on him after he
a sked him about the oil.
Q. Well now, he had to reach plumb across, u.h ¥ Who was
in the middle~
A. Summitt.
Q. Summitt¥ H e had to reach clear across Summitt to get
the gun to you, didn't he?
A. No, sir. He just had it laying right across his waist.
Q. Umm.
A. At first, right befor e we got to Williamson Road, he was
setting beside me.
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Q. Urn humm .

.A.
Q.
.A.
Q.
.A.

.And then he switched over to the door.
Urn humm. When did he switch to the dood
Right ther e as I turn ed on Williamson Road.
Urn humm. Did you stop the car'
No, sir.
Q. W ell, how did he get from thepage 30 r .A. H e just told, uh, he just slid right over top
of uJ1, Summitt and told him to get in the middle.
Q. H e certainly wasn't in much of a position to hold the gun
on you while he was in the process of climbing over and trading seats, was he'
.A. He still had it on me.
Q. W ell now, you tell this jury that this man is trying to
cross another man in an automobile and hold a gun on you all
at the same time '
.A. Yes, sir.
Q. ·w ith all the people in the car and it's a rather difficult
situation, isn't iU
.A. Yes, sir.
Q. Rather close quarters. "What time did you first, uh, get
with .Abbott
A. I don't know what time. 'bout 10 :30, maybe 11 :00.
Q. Did you tell, uh, someone else that you all went 'bout 9
o'clock1
A. No, sir . 'bout 9 o'clock I wasn't even with 'em.
Q. Well, when, uh, when did you, uh, get with 'em, now1
A. It was after 9 :30. Maybe it was 10 o'clock, because
after they said something about 10 o'clock-meeting 'em over
at the Clover Lunch at 10.
Q. Uh huh.
A. Just a ljttle bit later, it was about, it was between 10
and 10 :30, maybe a little later.
page 31 r Q. All right, where did you go to from the.re'
A. From where1
Q. From where you got with 'em. You say at the Clover
Lunch1
A. Up to the Star Light.
Q. .All right. \Vhat time did you get to the Star LighU
A. It was about 10 minutes to 11 o'clock.
Q. Uh huh.
A. I think we got up there about 11 or 11 :15.
Q. 11 or 11 :151 Well now, you say that you got with thi s
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man at about 11. It took you 10 minutes to get up there and
it's 11:15.
A. It, after we don e got over to the Clover Lunch they
stayed in ther e. I couldn't get 'em to come out.
Q. Uh huh.
A. And by the time I got with 'em we got outside and
walked out on up there to the Star Light. It was about, I
reckon it was about Jl or 11 :15.
Q. All right. How long did you stay at the Star Light ?
A. I didn't stay there more than 10 minutes.
Q. So, that woi.1ld make it ahout 11 :30 when you got to the
Star Light '
A. No, not quite 11:30.
Q. Between 25 after 11 and 11 :30 ?
A. ,'bout that time.
page 32 r Q. ':Phen, uh, where did you go when you left the
Star Lig.llt ?
A. I came back down here behind the Post Office and caught
the bus and went home.
Q. Where do you hve?
A. 2522 Center Avenue, N. W.
Q. What time did you get home then 1
A. I don 't know. 'bout quarter till 12.
Q. About quarter 'till12 Took you about 15 minutes 1
A. Around 15 minutes.
Q. Now, yon had gone in and taken your, had you undressed when, uh , the boys came up after you 1
A. I'd just take off my shoes.
Q. Taken off your shoes 1
A. Anrl 1 was setting there eating and watching the last
p art of t.he late show.
Q. Well, 'bout what time would you say they came up there
after you 1
A. About J 2 :30.
Q. 12 :30? All right. Now yon went down to th e car and
told 'em yon wer e in for night, didn't you ¥
A. Yes, sir.
Q. Uh, who clrov<' the car up to your place?
A. 'rhat 1 couldn't tell von.
Q. \¥ell whose car was ·it1
A. Belonged to Simmons.
Q. Ancl, nh, he's the one that came up to the
page 33 r house and got you'
A. Yes, sir.
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Q. And, uh, you say he said something about t.hat Abbott
wanted 'em to take him downtown some place~
A. Said he wanted, I couldn't quite understand what he
said, he said he wanted to go somewhere.
Q. Said he wanted to go somewhere?
A. Said take him do·wntown or something to get rid of him.
Q. Take him downtown or something and get rid of him.
And, uh, well you had already told, uh, Simmons you weren't
going though, at the house, hadn't you 1
A. H e said, yeah.
Q. All right.
A. They were getting out there. I wanted 'em to get out
of the driveway bef ore my mother woke up.
Q. Uh, well the best thing to have done if you'd just closed
t.he door and gone on about your eating, why the car would
a left, wouldn't it 1
A. Yeah, but Simmons ain't that way. He'd a raised cain.
Q. Simmons is a trouble maker~
A. W ell they's all out the.re drunk. I didn't know.
Q. They all. drunk
A. Yes, sir. The~y's all drunk.
page 34 ~ Q. Simmons drunk
A. Well, uh, he'd done passed out or went to
sleep, one or the other.
Q. Summitt drunk ?
A. He was well under the wind.
Q. Well now, Simmons wasn't passed out when he came up
to t he house to get you, was he 1
A. No, sir. But he, he passed out right after that.
Q. Rigllt after that, he passed out ¥
A. Yes, sir.
Q. And, uh, what about Summitt, did he pass out~
A. No, sir.
Q. Summitt ride up in the front seat with you ?
A. Yes, sir.
Q. And, uh, alll'ight. Now, when you left the house, uh,
wher e was Abbott seated in the car 1
A. In the middle, uh, in between me andQ. Now when you first wen t down to the car when; was he1
A. Under the wheel.
Q. Abbottwas~
A. Abbott was under the wheeL
Q. All right . Then did you go to the driver's side of the
car or the other side.
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A. I went to the other side of the car.
Q. And, uh, with that you say, 1:u1, where was, u,h, Simmons
at that time~
page 35 ~ A. He came and got in the back seat.
Q. H e already got in the back seat7
A. H e's done gone in the back seat and laid down.
Q. Well now, you really weren't worried about him creating
a disturbance then if he'd gotten in the back seat and laid
down and passed out, were you 7
A. Yeah, but I didn't lmow what the, uh, other man was
gonna do. He had a gun up there and h e was drunk, too.
Q. Uh huh. Were you drunk ~
A. No, sir.
Q. You the only one that didn't drink1
A. Yes, sir.
Q. And, uJ1, so you say Abbott told you, "Get in the car"~
A. H e said, "Get in the car and drive and do what I tell
you".
Q. And, uh, where all did you go1 Now you left Center
AvenueA. I left Center Avenue and went down to 24th Str0et. I
took a left off of Center Avenue and drove out 24th Str eet
to Orange Avenue and 460. I drove up 460 up to, I r eckon
about half a mile out of city limits. Maybe not that far. It
was just right on the border, I reckon it was right on, 'bout
half a mile out of city limits. H e said this was too far out, so
1 turned around, and then T turned around and made a Uturn and back down 460 and cut back across 460 again and
went under Shaffer's Crossing and then on down Campbell
Avenue. Carne clown Patterson Avenue and hit
page 36 ~ Campbell Avenue. T went straight on down
through town to the Spur Station on, I don't know
what street that is, down CampbeH Avenue somewher e.
Q. Did you stop anywhere before you got to the station 1
A. No, sir.
Q. Now, uh, you were at the station then at 5 minutes to
1 :00. It's 25 minutes. Yon left home at 12 :30 and 25 minutes
you drove up here to Salem and then back through town and
down to North Bast or South East and back out around out
·williamson Road. You wer e running rather rapid, weren't
you
A. Yes, I didn't have to make no stops.
Q. Uh huh. Now you say you passed a police officer'
A. Yes, sir. Passed two of 'em.
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Q. Where1
A. Down hexe right, uh, sitting in the forks. Let's see,
where was that light, forks of Salem and Campbell.
Q. Oh, if you just turned your lights off, that would of attracted their attention, wouldn't it1
A. W ell, it was like I said, I'd done passed 'em 'fore I
seen 'em.
Q. You'd been bound to have seen 'em before you got by.
A. It's a building sits right her e and the wreck was right
her e on this side of the building and l'se on this side of the
building.
Q. Oh.
page 37 ~ A. And when I went by some of the r eel lights
was blinking and I'd done got by 'em completely.
They was on the other road.
Q. Uh huh. Now, ul1, when you pulled up in tlris man's service station, certainly ther e was nothing to keep you f rom
falling out of t hat automobile when he pulled the gun on the
operator, was it 1
A. Well, that gun was stopping me. I ain't gonna take no
chances on getting shot.
Q. The gun wasn't on you then, was iU
A. \¥ell, he'd done said h e'd kill me, so what was the u se of
me trying to get away from l1im 1
Q. H e said he was gonna kill you 1
A. That's right.
Q. V\7J1en did he say that?
A. He done told me that if I tried anything.
Q. Uh hnh.
A. He told all of us.
Q. IIe told Simmons~ Simmons 1
A. He told Simmons. Simmons was passed out. H e kept
asking me-says, "you don't believe I'll kill that boy in the
back seat" ?
Q. Uh.
A. The boy was laying ther e asleep or passed out and he
kept saying you don't believe I'll kill him.
Q. Uh huh. All of 'em drunk? 'cept you 1
A. All of 'em were drunk but me.
page 38 ~ Q. And uh, Abbott drunk
A. Abbott was drunk.
Q. How drunk? Real drunk ?
A. H e wasn't too, he wasn't too drunk to know what he was
doing. H e lmowed what he was doing.
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Q. Umm. \ Vell if he wasn't drunk thenA. He was drunk
Q. He was drinking, huh ?
A. He was, well, he was drinking then.
Q. Well now, let me ask you this, you went, uh, when you
left that place why did you leave in such a hurry? The gun
could no longer be a threat then. It was empty. You lmew
what kind of gun it was.
A. It wasn't empty.
Q. It wasn't 1
A. No, sir. He didn't shoot but three times.
Q. He only shot three times~
A. There was one shot left.
Q. You're positive of that, now?
A. I'm positive. I'm pretty doggoned sure he didn't shoot
but thr ee times.
Q. Urn hum. All right. You went down there and you made
a turn. Well, why did you leave there in such a rush like you
did ?
A. I was scared, that's why.
Q. Well ]1ow 'bout the man that had been shot. You said
you looked back and saw him grab himself.
page 39 r A. Yes, he grabbed himself by the chest.
Q. All right, sir. Th en you went about a block
and a half or more and Abbott got out, that right ?
A. 'bout a block and a half, maybe two blocks.
Q. And, U11, then it was your mind to go back up to the
service station and see if yon could help this man who'd
been shot~
A. It was a car pulling in as I was pulling out.
Q. Uhhuh.
A. I'm pretty sure the car was pulling in. The only thing
I was thinking about was getting over to the police station.
Q. You weren't thinking about the man who had been shot1
A. I was thinking about him too, but I was coming to the
police station.
Q. So you came to the police station? Had you ever seen
Abbott before in your life1
A. No, sir.
Q. And where was he when you first saw him
A. Clover Lunch.
Q. About what time?
A. 11 o'clock!
Q. About 11 o'clock t
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A. Maybe before or maybe a little afte1·. It was probably
befor e.
Q. It wasn't 9 :30 then 1
A. No, sir. Between 10:30 and 11:00.
page 40 ~ Q. Saw him between 10 :30 and 11 :00 at Clover
Lunch. How long did you stay down to the Clover
Lunch with him, then, or around at Clover Lunch and the,
uh, place next door also ?
A. I don't know approximately how long it was.
Q. vVell, I'm asking you.
A. I don't lmow.
Q. Five minutes?
A. It was longer than that. It was about fif teen minutes.
Q. Never seen the man before in your life?
A. No, sir. Never befor e in my life.
Q. Now you say when he first started out he told you he
was going to knock off the place'
A. Yeah, he was talking like that. That's why I wanted to
get rid of him. I wanted to get away f r om him. I was in
enough trouble as it was.
Q. Well now, you came right dO\vn Campbell Avenue when
you came back through town, didn't you?
A. Yes, sir.
Q. Passed right by the police department, didn't you?
A. That's right.
Q. Nothing on earth would have kept you fr om stopping the
car and stepping out right then, was ther e1 All this tall\:
about being scared, you're just talking, aren't you, son 1
A. ·what would you've done '
Q. I'm asking you, I'm asking you !
A. I'm not just talking. You let a man pull a gun
page 41 ~ up side your l1ead, you'd be scared too.
Q. You telling us the gun was up to your head
all this time
A. It wasn't up on me all the time, but it was on me all the
time.
Q. It was on you when you changed seats with the other
boy?
A. It was on me.
Q. Do you 1mow what kind of gun it was 1
A. A 22 P epper Box, four barrel.
Q. And that holds four shells 1
A. Four shot.
Q. Yet, even though four shots were fired out there at the
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service station, nothing to keep you from stopping right there
and taking this man into custody, was iU
A. No, but it hasn't been but three shots fired.
Q. You're sure now it wasn't but three shots fired 1
A. I'm pretty sure it wasn't but three shots fired. If it
was four fired, I didn't hear it.
Q. And what time did you get over here to the court house?
Do you remember?
A. No, sir. I don't remember. It didn't take but five or ten
minutes to get out from over there.
Q. ·were you charged with anything?
A. No, sir.
Q. Came right on in here, right off the bat, finished telling
the police officers you were completely innocent of
page 42 ~ any wrong doing, weren't you 1
A. Yes, sir.
Q. And yet when the three of you drove up in front of Mr.
Bryant's place out there, wasn't one single thing about anyone of you to cause that man to be alarmed. Why ?
A. Because.
Q. If you were so scared11r. Moran : (Interposing)
Q. Son, you said you weren't charged with anything? How
long were you .held ~
A. About 72 or maybe more hours.
Q. About 72 hours 1 Held in jail all that time 1 You're 17
years old~
A. Yes, sir.
Q. You were 17 at the time? When's your birthday?
A. January, Januar y lOth.
Q. You had just turned 17 in January. This took place in
March?
A. Yes, sir.
Mr. Moran : All right, thank you.
Mr. Crush: (Continues Examination)
Q. Just a minute. Let me ask you this question. Have you
been convicted of any felonies 1
A. No, sir.
Q. Incorrigible.
Mr. Moran: I object. Now wait a minute.
The Court : Objection sustained.
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Mr. Crush: (Continues Examination)
Q. Now let me ask you this. You been convicted
page 43 r of any misdemeanor, such as larceny'
A. No, sir.
Q. You have not ~
A. I have not.
Q. Are you presently indicited in this court?
Mr. Moran: I obj ect to the question.
:Mr. Crush : It's what I'm entitled to say.
The Court: Objection sustained.
·
Mr. Crush: Well, let me check with the court's ruling. Uh,
I'm entitled to bring out anything that might possibly affect
this man's credibility, and I submit that, uh.
The Court: Even if he may be indicted, that doesn't indicate, uh, that .he is guilty and consequently I think the question is highly improper.
Mr. Crush: I'm not, I'm not offering it for the purpose of
impeaching. I'm offering it for the purpose of showing possibility of favor or bias on his part. Not to show cr edibility
but to show he has something to gain out of testifying in
favor for the State.
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DANIE L EDWARD SUMMITT, called as a witness m
behalf of the Commonwealth, being duly sworn, testified as
follows :
DIRECT EXAMINATION
By Mr. Fulghum:
Q. Will you give ~rour name and age and address to the
jury, please ? Name first, please.
A. Wh ole name or what ?
Q. Just your full name.
A. Daniel Edward Summitt.
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Q. Might start with how people were seated in the car.
A. Well, Pete Thornhill was under the steer ing wheel. I
was in the middle, and Abbott was setting on tl1e side next
to the window. And we drove in the service station ther e.
The service station attendant, he come out of the building,
come around the car, you lmow, like he's going to the driver's
side. Abbott calls him over on his side. The attendant goes
around there and asks Abbott whats he want. He said, Abbott said, he wanted to lmow the price of oil. Then the attendant starts telling the price of the oil and Abbott throws the
gun on him, and say he wants everything he's got in tJ1e car.
The service station attendant started baclcing off, says he
didn't have nothing, he didn't have nothing, kept r epeating
he didn't have nothing. About the time he got to t he door
Abbott started shooting.
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Witness : (continu es)
A . vVell, we left the service station th0re, went across the
street there, kinda sort of a weight station off a little side
street there. went through there about 2 or 3 blocks, come to
this kind of a bend like, had a stop sign there. And the car
hadn't even come to a complete stop. Abhott jumped out of
the car and star ted running, said this is where I get out. He
jumped out of the car and star ted running. Ther e was this
little tree there and a little bush. Abbott nm betwe0n that
tree and the hush and that's the last I seen of him, till they
brought him in.

•
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CROSS EXAMINATION

By Mr. Cn1sh :
Q. When did you first get with Abbott '
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A. About 9 or 10, down at Clover Lunch.
Q. Nine or ten 1 Can you be a little more specific
A. It was about ten minutes after nine.
Q. Ten minutes after nine 1
A. Something like that. Yes, sir.
Q. And is that when you left down there?
A. No. vVe left there about, between 9 :30 or 20 minutes to
10:00.
Q. 9 :30 and 20 minutes to 10 :00 you left there 1
A. T.hat's right.
Q. That gives us about 9 :40, doesn't it? You're sure of this
now ?
A. :More like 9 :30.
Q. And yon stayed there about 10 minutes after you got
there?
A. About five minutes.
Q. About five or ten minutes. You're snre then by 20 minutes till 10 :00 you all had gone from the Clover Lunch?
A. Yes, sir. I beli eve so.
Q. And where did you go ?
A. \Veil, we went to my home. \Vc wrnt to Star Light, and
th0n nn to the Catilina. Then from there we went up to the
Shell Service Station. Then from tll<'re down to that there
r estaurant next to Sears' and Robuck, think the
page 56 ~ names Lee's Restaurant or something.
Q. Now, who all were with you when you went to
the Star Light, the Catilina and the ShE'll Station anrl the
r cstauranU \\Thrn you started out. there was you, Summittthor<' were you, Simmons, Thorn.hill and Atkins. The four of
you start0rl out togeother. Now did the four of you go to the
Star Lip;ht?
A . Yes.
Q. Did four of you go to the Catalina 1
A. No.
Q. All ri gllt. Who went to the Catilina
A. Me, Bohhy and Ahbott.
Q. Now Bobby is Simmons 1
A. Yes, sir.
Q. Now, did the three of you then go to the Shell Station 1
A. Yes after we left the Catilina.
Q. All right. Then you went to a r estauranU
A. Yes, the Lee's Restaurant out on Melrose Avenue.
Q. Yes. Now I take it Thornhill left you the first time when
you went to the Star Light.
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A. Yes, sir.
Q. You went there wi.th him and he lefU
A. Yes, sir . That's right.
Q. Now, when did this gun first come into play ?
A. ·w ell, it r eally carne into play right after we come out of
that Lee's Restaurant up there on Melrose Avenue.
Q. All right. Just tell us what you mean when
page 57 ~ you say it r eally came into play I s that when he
-tell us just what happened.
A. Well, when we come out of there and started out toward
downtown, he told us to turn arotmd and go back. He had
the gun in his hand waving around.
Q. Uh huh. All right. Go ahead.
A. We, we went on up there.
Q. Was that th e first time you saw the gun 7
A. No, the first time was down at Clover Lunch.
Q. AJl right. The first time you saw the gun was at the
Clover Lunch 1
A. Yes, sir.
Q. Now tell us the circumstances you saw the gun at the
Clover lun ch.
Q. \V<'ll, Me and Bobby had ate at the Clover Lunch. We
went in there and ordered a 15¢ beer. When we got in ther e,
in those booths thereThe Court : Speak louder, if you can.
Witn ess : \¥ ell, we set down in one of these, uh, booths in
the middle row. See, it's got three rows. One on each side and
one in the middle and we sit down in the one in the middle and
this woman that was in there, she came by. Bobby spoke to
her. Bohhy asked her if he could go over and sit down with
her and Bohby got up, got a quar ter off me to buy h er a beer
with and I kept, r emain seated wher e T was at to start with
and Bobby goes over there and sits down. And then gets back
up and goes to the juke box and next thing I ]mow
pag€ 58 ~ Abbott her e, he's sitting over there in tho booth
with these two wom en and Bobby : sitting O\er
ther e laughing and haYing a good time and I don't know exactly what brought this on, but I was sitting ther e dru1king a
beer. I h appened to glance over there about the time and
Bobby and Abbott got into something over there. I don't
know exactly what. Then I heard Abbott say that nobody was
going to steal nothing off of him. H e wasn't going to take
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nothing off'a nobody. He said, "I got something right here in
my pocket that will take car e of you."
Q. Did you see the gun then ' I believe you said he had
something in his pocket and you assumed it to be a gun 1
A. Yes, sir.
Q. Now, let 's get back then. I asked you just a minute ago
if you saw the gun. You said he had something in his pocket.
I assumed that to be a gun, at the Clover Lunch. Now the
:first time you saw it there, leave the .restaurant, and he told
you to go back to the road 1
A. Yes, sir. I believe that's the :first time I seen it.
Q. All right.
A. It's plenty hard to remember . It's been a long time ago.
Can't remember everything.
Q. \Veil, something that involves twenty yea rs time of a
man's life could be of some importance. All right, he took the
gun. Did he threaten you with it when he came out of Lee's
Restaurant and made you go back up the .road 1
A. He told us to go back. H e had the gun wavpage 59 r ing it at us.
Q. All right, Then did he say anything¥
A. Yeah. He said he was going back and knock over that
service station up there where he tried to cash a check.
Q. All right. Tha t was after y ou carne out of Lee's Restaurant¥
A. Yes.
Q. That was before you got Thornhill
A. Yes.
Q. So you were pretty much scared, wer e you 1
A. Yes, sir, I beli eve so.
Q. \Vher e did he carry this gun 1
A. I n his hand.
Q. K ept it in his hand all this time ~
A. Yes, sir.
Q. Did he have the gun in his hand when he went to the
Shell Station to casl1 his ch eck ~
A. No, that was before we went into Lee's Restaurant.
Q. That's before you r eally knew he had a gun ~
A. Yes, sir.
Q. So, certainly when you went t o Thornhill's, you wer e
on notice then.You said tho11gh, Simmons was going to get
some help, is that righ t ~ Bnt you got out of the car. Did you
go around behind th e car 1
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A. No, I went in front of the car.
Q. In front of the car~
A. Yes, sir.
Q. And how far in front of the car did you go1
page 60 ~ A. Just to the front fender.
Q. Just to the front fended
A. Yes, sir.
Q. Rather dark out there, wasn't it?
A. Sorta, yeaJ1.
Q. And .Abbott at that time was in the cad
A. He was sitting under the wheel.
Q. Sitting under the wheel and you could have done all
sorts of things. If you had dropped down flat he couldn't
have got to you. You could have taken and run for it, couldn't
you He is ~venty--one years old. You aren't big. Looks to
me lil\e you could make a pretty good run if you got scared.
Were you scared ~
A. I was drunk at the time.
Q. You we.re drunk~
A. Yes, sir.
Q. Describe the gun, please.
A. Well, it was sorta small.
Q. Sure1
.A. Sure. Was sorta whitish, yellow handles on it.
Q. Wllitish yell ow handles?
A. Yeah, had four holes in the barrel.
Q. Fonr holes in the barrel ?
A. And the barrel was black.
Q. Now, Simmons went to get Thornhill. He had to leave
the car, didn't he1 In fact he went in the house, didn't he1
A. Yes, sir.
page 61 ~ Q. And did he sl1ow much fear of a man out
there holding a gun on you 1 They had all the opportunity on earth to have gone out the f ront door, taken the
telephone and call0d the police, done anything, couldn't t.hey?
That right1
A. Yes, sir. I believe so.
Q. There was nothing to keep them from inside the house
calling the authorities or something and you say at tl1at time
you aJready knew about it, that you were going to !mock off
a servjce station 1
A. Yes, sir.
Q. And yet nothing was done 1
A. I thought Bobby went in the house to call.
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Q. Well, nothing to keep him from calling was there 1
A. No, sir.
Q. Now if all your-who came back to the car first1 Simmons or Thornhill 1
A. Both of 'em.
Q. And where we1·e you sitting?
A. I was sitting in the middle of the seat, next to Abbott.
Q. Where was Abbott then 1
A. He was sitting on this side.
Q. On the right hand side?
A. Yes, sir.
Q. All right, what else 1
page 62 ~ A. And, uh, Bobby comes back to the car. Abbott lets him in the car.
Q. Abbott says get in t.he car~
A. Yes, sir. Has the gun out.
Q. And he got in the car
A. Abbott got in the back seat.
Q. Abbott got in the back seat there 1
A. Yes, sir.
Q. Abbott in the back seat, Thornhill driving, you in the
middle and Abbott next to the door 1
A. Yes, sir.
Q. All right. Then, where did you go when you left Thornhill's T
A. \V'e left Thornhill's there and went down through under
Shaffer's Crossing, straight down Patterson Avenue, pull
on down through town, down there to that other service station down there. There's the law sitting there in the corner
of the road.
Q. "'Which fillin g station is this 1
A. East Campbell Avenue. Well, went on do"\vn there, down
by t.he Gas Works, up Orange Avenue till we come to Williamson Road. \Vent out Williamson Road.
Q. Did you go toward Salem ?
A. No, sir. V..Te turned up Williamson Road.
Q. Well, did he tell Thornhill to go toward Salem 7
Q. I r emember we was riding around somewhere. I don't
r emember exactly where.
page 63 ~ Q. You certainly couldn't be going up a street
as wide as Melrose Avenue and not know it.
Either you did or didn't. Maybe you went up Route 11. You
lmew the street, didn't you?
A. No, sir. I didn't remember what street I was on.
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Q. Well, you didn't go toward Salem. You say you got
Thornhill between Center Avenue and 24th. Street, turned
out at Shaffer's Crossing, down Campbell Avenue, back to
Williamson Road. Now is that the route yon took1
A. I believe so.
Q. You didn't go toward Lynchburg?
A. No, sir. Don't believe so.
Q. Go toward Rocky Mount, out 2201
A. No, sir. I don't believe so.
Q. Go out toward Fincastle, any place like that 7
A. No, sir. I don't believe so.
Q. Go up :Melrose or Brandon or any other avenue toward
Salem7
A. That part I don't .remember .
Q. How come you can't remember that, if you remember the
last four~
A. I don't know.
Q. Now, where all did you stop aftex Thornhill got in the
car with you 1
A. After Thornhill got in the car with us 1 We didn't stop
nowhere.
Q. Didn't yon make a statement to th e police officer in
whicl1 you said, after Thornhill got in the car with you, you
stopped and got some gasoline 7
page 64 r A. Stopped the car and got some gasoline?
Q. Stopped the car and got some gasoline,
bought some gas.
A. No, sir. We bought the gas up there at the Shell Service
Station up ther e before we went in the Lee R-estaurant.
Q. Was Thornhill with you ?
A. No, sjr. T1wrnhill was not with us at the time.
Q. But now you're positive that you were riding in the
middle?
A. Yes, sir.
Q. Thornhill dri·ving~
A. Yes, sir.
Q. Abbott on t.he right side 1
A. Y.es, sir.
Q. And how close did you get to the building out there
where Mr. Bryant was shot, the httle place ther e where the
attendant stays 1 How close did yon get to that building?
A. I'd say was f rom here to that railing over there or to
that door.
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Q. Now you say to the railing or the door? You would
that what, anywhere from 20 to 25 f eet ?
A. Not quite tJ1at far.
Q. What would you say1
A. I'd say between 12 or 15 feet.
Q. From 12 to 15 f eet ? That's your estimation of distance?
Now you lmew the man had been shot, didn't you?
A. Yes.
page 65 r Q. Did you bother to go back and try to give
him some assistance ?
A. No, sir. "When we got out of the car, we came right
straight on up l1ere.
Q. You got out of the cad You were driving the car,
wer en't you ?
A. Ye.s, sir. W e wer e driving in the car, but we got out at
the Little Pigs her e and I got a pack of cigarettes and come
right straight on np here.
Q. What else did you get a t the Little Pigs?
A. )I othing, just a pack of cigarettes.
Q. You just witnessed a .r ight serious shooting out here,
man gets out of the ca r three blocks from wher e the shooting
occurred, none of you go back to offer any assistance. Then
yon drive over here, get out at the Little Pig, right across
the street. P ark the car on the parking lot while you get out ?
A. Yes.
Q. All of you get ouH
A. No, sir.
Q. \'iTho all got out1
A. Just me and P ete got out and went down to the Little
Pigs. Bobby was still on the back seat asleep.
Q. Bobby's asleep. \ Vho else got out besides you 1
A. Just me an d P ete.
Q. Just you and P ete. That's Thornhill ?
A. Yes, sir.
Q. And you went in the Little Pigs?
page 66 r A. Yes, sir.
Q. And you bought a package of cigarettes'
A. Yes, sir.
Q. ·what did P ete hny?
A. Nothing.
Q. .Tnst went in ther <' with you ?
A. Yes, sir.
Q. And you went to the rest room 1
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A. Yes, sir.
Q. And did he go to the r est room also 1
A. I believe so.
Q. And after that you all decided to come to the police
departmenU
A. W e come right straight here. That's where we were
coming in the first place, but I was out of cigarettes at the
time.
Q. More important that you get a pack of cigar ettes than
coming to the court house 1
A. W ell, we did come in here and xeport it.
Q. What1
A. We did come in here and r eport it.
Q. I understand you did, but you took you time getting
here. Now Abbott kept this gun pointed all this timeT
A. Yes, sir.
Q. And how did he hold it, hold it on you 1 Aim it at you,
or driver, or .h olding it down to his side orA. Waving it around everywhere.
page 67 ~ Q. Waving it around ever)"vhere 1
A. Up, it was up, around about her e.
Q. About around ther e, was he pointing it at you
A. Both of us.
Q. Both of you 1
A. Yes, sir.
Q. One gun pointing at both of you 1
A. Yes, sir.
Q. You ever seen Abbott before that night ¥
A. No, sir.
Q. "What time did you go back out and get Thornhill 1
A. What, time we went back out there on Melrose1 Welvn
we com e back off of Melrose?
Q. W"henever you went back to get him.
A. Somewhere around, around, I know, it was about two
minutes to 12:00, when we got out to t hat little ole r estaurant
out, out tlwre. T'd say maybe about 10 or 15 minutes.
Q. I believe the three of you made statements to the police,
haven't you ' Make the statement that night or the next day
about what happened 1
A. W e tried to make the statement that night, but we made
the statement the next morning.
Q. Tri ed to make it that night ?
A. Yes, sir.
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Q. You couldn't make it 'till the next morning? Why couldn't
you make it 'till the next morning ? Did you need time to get
it straight in your mind 1
page 68 ~ A. He kept asking us all at once. Well, we was
all trying to talk at one time, just trying to talk
at one time.
Q. So you all made a statement the next morning?
A. Yes, sir.
Q. All three of you sign a statement
A. Yes, sir.
Q. Same statement, or three different statements V
A. I don't know what they signed. I signed a statement.
Q. And how many times did you have that statement read
in you presence 1 They read it back to you, didn't they?
A. Yes, sir.
Q. And they have read it to you, some to you other times
too, haven't they ?
A. You heard part of it a little while back
Q. In other words 1A. Not mine.
Q. Sir?
A. Not my statement.
Q. One of the other's statement?
A. Yes, sir.
Q. Now, you had them give your statement to you and read
and r eread it so you could get jt right, haven't you 1

Mr. Moran: Your Honor, please1 I object to that, and if
Mr. Crush would like to get the original statement?
The Court: On cross examination I think the question is
proper.
page 69 r Mr. Moran : H c's inferring, Your Honor,
pleaseMr. Crush : Naw.
Mr. Moran: We have instructed him on what to testify.
Mr. Crush: I'd like, at this time, Your Honor, to examine
that statement, if I may, for the purpose of cross examining.
Now he's testified h e gave such a statement, and the statement
has been r ead to him.
The Court: That statement has not been introduced into
evidence.
Mr. Crush : No, it has not, but I would like the opportunity
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to. Well let me ask you this, Your Honor. "Would you give me
an opportunity to just see the statement ?
Mr. Moran: Your Honor, we have absolutely no objections.
The Court: All right.
Mr. Crush: Let me see it, please.
M.r. :Moran: Matter of fact, I 'd like to introduce this into
evidence.
The Court: All right. It will be so understood then.
Mr. Crush: And you are introducing t.his into evidence,
is that correcU Copy of the defendant's statement?
Mr. :Moran: Yes.
page 70

r

Mr. Crush: (Continues Examination)
Q. All right. Well, now let's see, you told us a
minute ago you stopped over her e at the Little Pigs parking
lot, went in the Little Pigs and got a pack of cigarettes,
didn't you
A. That's right.
Q. vVhen you made this statement, you told the officer that
you drove back downtown and stopped at the Little Pigs
Restaluant-walked to the Texas Tavern. You drove back
downtown, parked, walk ed to the Texas Tavern-got a pack
of cigarettes-and then walked into the police s.t ation to report this matter.
A. That was right across the street here.
Q. That may be-Now, I want to know if you drove to the
Little Pigs as you testified and got the cigarettes, or did you
go to the Texas Tavern ?
A. We stopped the car in the Little Pigs parking lot there
- Alright, then we walked down to the Texas Tavern.
Q. Well, why then djd you testify you went in the Little
Pigs and got the cigarettes 1
A. It was closed at the time.
Q. Now, you sat down and t estified to this jury of 12 men
that you went in the Little Pigs.
A. vVe stopped the car ther e in the parking lot and walked
down to the Little, I mean Texas Tavern and come back.
Q. That's right. I 'm asking you why did you tell this
Court and Jury that you went into the Little Pigs, when you
lrnow it's not true 1 vVh y did you t ell them, because that was
closer to the police station and you didn't want
page 71 r them to think that you wer e rambling all around
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the streets 7 When did you all get together and
make up this story?
A. "'\V hat you mean get together and make up this story?
Q. You know what I me.an.
A. \Ve didn't make up any story.
Q. Yes, you did.
A. No, we didn't either.
Q. Well, now let's see. You said awhile ago the gun was
never pulled 'till after you came out of Lee's Restaurant, too,
didn't you ?
A. I believe so, yeah.
Q. "'\Then you talked to police officers, you told them that
the gun was pulled out in the restaurant, down at the Clover
Lunch, didn't you 1
A. Can't r emember.
Q. You can 't remember ? You let on like you and Simmons
and Thornhill wer e literally scared to death, yet, af ter yon
left Lee's, that's when you were supposed to have b een put in
fear of your life. You left Lee's. You went out to Thornhill's
home, didn't you 1
A. Yes, sir.
Q. And Simmons got out of the cad
A. Yes, sir.
Q. And Abbott says, "Where the hell you going?". Simmons
told him h e was going in the house for a minute. H e'd be
back. :Men in fear of their life~
A. H e still had the gun on me.
page 72 r Q. That's xight but you got out of the car too.
A. V.,Tell, I was scared to go any further than the
front fender.
Q. Simmons wasn't afraid to get out and walk up th ere.
A. Well, he held the gun on me.
Q. H e'd already told both of you he was going to rob the
filbng stati on, and which one, hadn't he, when you went out
to Thornhill's 1
A. Naw, that was before we went out there.
Q. That's right, before we went to Thornhill's, you say7
A. 'rher e wer e too many people ther e.
Q. IIe told you he was going to knock off a ser vice s tation ~
A. You don't under stand.
Q. A man ther e with a gtm drawn, you il1 fear of yon life,
Simmons in fear of his life, going up to Thornhill's house.
A. I didn't go in Thornhill's house.
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Q. I lmow you didn't, but your buddy did, didn't he~ You
were mighty upset about the whole affair, weren't you 1
A. Yes sir. I believe I am.
Q. You were so seriously upset you parked your car h ere
within 100 feet of the police department and walked about
150 feet in the other direction.
A. Just went down to the Texas Tavern to buy cigarettes.
Q. That's right. That's how conce.rned you were. You didn't
know if a man was dying out there on a pavement or not, to
hear you tell it.
page 73 r A. "What's the-at this time I don'tQ. You've been convicted of a felony1
A. No, sir.
Q. Been convicted of a misdemeanor
Mr. Moran: Your Honor, I object.
The Court: This hunting expedition, do you have any proof
he has been convicted of these things you are asking abouU
Mr. Crush: I have enough information to justify me in
asking the questions. As far as vouching for the record he
has been convicted I cannot, but I do have certain information
that I think the Court will allow me to ask.
The Court: I don't know what that information is, Mr.
Crush, uh.
Mr. Crush: Well, it's like this, Your Honor, if I had no information on this, I would be entitled to have any witness,
anything t.hat goes to their crediability. Now if the defendant had said no, there would be no point.
The Court: All right, he said no to both your questions.
Mr. Crush: (Continues Examination)
Q. The second question was, has he been convicted of any
crime involving moral tu.rpitude, such as petty larceny '
A. No, sir. No, sir.
page 74

r

Mr. Crnsh: All right, all right. That's all.

The witness stands aside.
Mr. Crush: I still say, in my support, I did have some information.
The Court: Well, he says no and as far as the jury is concerned, that's it. That's the point, stand a:side.
Mr. Crush : Are these papers against just SummitU
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Mr. Mo1·an: Yes.
The Court: It has been understood that that's been introduced in evidence as an exhibit.
Mr. Moran: That's just a copy. I don't think the boy
signed it.
Mr. Crush: I certainly object to you using it, 'cause the
witness is here.
Mr. Moran: You were the one refcrxing to it though.
Mr. Crush: Certainly.
The Court: All right. Let's have the next witness.
MR. PAUL J. VEST, called as a witness in behalf of the
Commonwealth, being duly sworn, t estified as follows :
By Mr. Moran:
Q. Mr. Paul Vest ?
page 75 ~ A. Yes, sir~
Q. Police Department, City of Roanoke ?
A. Yes, sir.
Q. Mr. Vest, werE> you on duty when this incident took
place.
A. I was.
Q. Did you assist in the investigation 1
A. I did.
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Q. Well, do you know when the hoys, 'rhornhill and SimmonsA. Yes. WeQ. Not Simmons but Summitt repo.r ted ?
A. Yes, sir. Approximately after we recievNl this call and
being at the service station , ann afteT being ther e probahly
t en minutes, the information came that this fellow at the
scene, Ronny N ewstone on Williamson Road, had a building
ther e. We checked tl1at. Then we got a call that two boys had
arrived at headquarters to give some light on that.
Q. About how long was that after the, uh, do you recall 1
A. I say approximately in the neighborhood of ten minutes,
one OT two either way.
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Q. And did you come back to headquarters V
A. I did.
Q. What was the condition of the two boys V
A . When we arrived at headquarters we met Thornhill and
the Sununitt boy, which was just on the stand here. Now the
Thornhill boy seemed, uh, wasn't drinking. The Summitt boy
here, he was pretty full of beer. He was trying to visualize
what went on and it was a little hard for him to get it out,
exactly what had happened.
page 77 ~ Q. Now, this statement in question. Did you
take this statement? I mean the one that was introduced1
A. No, sir. I talked to Summitt and Thornhill that night,
but I didn 't obtain their statement.
Q. Why didn't you obtain a statement that night
A. \Vell, because it, well one thing, it was getting rather
late and we were trying to wrap up the case. They had a suspect who had been picked up and i dentified as being the one
who did the job and so, that was that.
Q. Now, what about the Simmons boy1 I'm going to put
him on in just a minute. When had you seen him ~
A. Eller and Porterfield, Officers, went over to the car and
got him out of the car, over to the Little Pigs Barbeque, and
he was brought in.
Q. Which one of the officers brough him in~
A. I don't r ecall.
l\{r. Moran: All right. Now answer Mr. Crush 's questions.
CROSS EXAMINATION
By Mr. Crush:
·Q. You said he was picked up and id entified, picked up and
identified by who, those three boys that come in here with
thi s story' l\fr. Bryant didn't see him, as far as his testimony, for quite some time.
A. I didn't say anything about l\fr. Bryant.
Q. I say, certainly he isn't the one who idenhfied him, so
you say. Picked up and id entified and wr apping it
page 78 ~ up as if that wa:s the end of it. \Vho identified him ~
A. The three boys.
Q. The three boys. One of 'em drunk, passed out in the back
scat of the car, on e of them wasn't drinking and one of them
you say had on a load of beer. That righU
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A. Two boys intoxicated and Thornhill was sober.
Q. That's right. Now that's the identification you had 1
A. That's about all I need.
Q. That convinced you~ In other words, no need for any
further identification, was it?
A. Well, it's more than that.
Q. Well, you say that convinced you 7
A. That convinced me enough to hold them.
Q. Convinced you enough to hold these boys too, didn't it.
A. Captain Griggs went on from ther e. He, uhQ. H e had been, but as far as you were concerned this
thing was wrapped up when these boys carne in and said,
"That's the man". That righU
A. Uh, I mean after he identified the boy, as he was the
one that was with them, that he was the one who did the
shooting.
Q. But he denied it consistently, didn't be?
A. He denied it right off.
Q. Now the two drunks identified him a whole
page 79 r lot more than the man denied it, didn't they.
A. Uh, both of the boys were intoxicated, butQ. Well, was Abbott any drunker than they was?
A. Wasn't dnmk.
Q. Abbott wasn't drunk? Was h e drinking7
A. I think he had been drinking.
Q. Wasn't drunk ?
A. No.
Q. Was he intoxicated T
A. Oh, he was under the influence of some alcohol, but how
much he drankQ. H e consistently denied this from the minute he was
picked up until this very minute as far as y ou lmow,
hadn't he?
A. He denied it.
Q. Now the bullet was recovered that entered Mr. Bryant,
one of them, didn't they
A. I think so.
Q. Was that bullet sent to the laboratory? Have a check
made to the caliber of the bullet that was fired 7
A. I don't ]mow that.
Q. Who was in cl1arge of this investigation 1
A. Captain Griggs.
Q. Captain Griggs, of course he's in charge over all of it.
Now who was working this particular one'
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A. Well, there were a number of us. All assigned to different parts of it.
page 80 ~ Q. As far as you were concerned it was
wrapped up in that twenty minutes 7
A. I didn't say that. I didn't say that. I s.aid thatQ. You said it convinced you.
A. Yes, it convinced me, but mo.re work had to be done.
Q. Oh, I understand that. Matter of fact their statements
weren't taken from the boys till the next day. That right1
A. That's right. AboutQ. 8 :25 t.he next morning. Right 1 \Vhen they were taken t
A. They were taken the next day, yes. But I understand
that was in the morning when they turned them loose.
Q. This says 8 :25 the next day. They'd had time toA. Yes, in the early hour~ of the morning.
Mr. Crush: It was cleared up, so I have no further questions.
RRDIRECT EXAMINATION
Bv :h1r. Moran :
·Q. Mr. V0st, on e further question. Did you talk to Mr.
Abbott at all that evening when }!e carne in 1
A. When Officer Dyer brought him in these three boys were
her e. Officer Dyer C'alled me on the phone and said he had a
subject that fit the description. He brought the
page 81 r boy in. These three boys looked up and said,
"that's the guy t}!at did it." So Abbott was taken
into custody.
Mr. Crush: ITe rl<.>nicd it and said they were lying.
Mr. Moran: Did he give any explanation that you r ecall as
to where he was~
The Witness : H <' said he didn 't know nothing about it.
Hadn't been with th ese boys, deni ed ever seeing them, didn't
know them at all.
Mr. Moran : All right, sir. Thank you.
RECROSS EXAMINA 'T'ION
By :Mr. Crush:
Q. Mr. Vest, h e did tell you where }!e had be<"n, didn't he1
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Didn't he tell you he had been down at the Clover Lunch 1
Down at the restanrant, down there Y
A. H e didn't tell me that, no.
Q. Did he tell one of the officers 1
A. He may have made that, uh, later. He did.
Q. He just denierl having anything to do with this shooting, didn't he 1
A. He denied ever seeing these boys.
Q. He deni ed heing with these boys and to you or some officer tell him who he was at that timet
A. At the time, the time he came in and denied it.
Q. But you know that he since told during the investigation, he told the officers who he was.
A. He since then gave some, uh, ul1.
page 82 ~ Q. 'T'old them who h e was 1 Did he tell you
about making a call to, I believe, the sister-in-law
of his ?
A. He didn't tell me.
Q. I mean did-t
A. Well, it may show that in court. Yeah, I don't doubt
that.
Q. And, uh, any effort made to clu•ck that out, do you
know?
A. I don't know.
Mr. Crush: All right.
Mr. Moran: Thank you.
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A Copy-Teste :
Howard G. Turner, Clerk.
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