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VIRGINIA:  IN THE GENERAL DISTRICT COURT FOR THE CITY OF
HAMPTON, CIVIL DIVISION

MOTION FOR JUDGVENT

TAKE NOTICE that on the 12th day of July, 1979, at 2:00 p.m., or
as soon thereafter as the matter may be heard, the above Plaintiffs will move
the aforesaid court for judgment against the above Defendant in the sym of
FIVE THOUSAND DOLLARS, «&5-000<00)® for mmmitic
on June 3, 1979.

mrred

j/zé%m@“?

0OF Coungel/’

L,

I hereby certify that I mailed a true copy of the foregoing |to the
above defendant at the above address on the 22 day of June, 1979.

Judgment is granted the Plaintiff for the

. -
sum of A0 en L0 LWL Q) _with 8%
< Thanara and Shea

IC
Attorneys at Law Interost froa =l tare 5_ (0. OO  cobts.
133 King's Way c;
P. 0. Drawer 310 Given under my ::and 1hld\ilc day ﬂxh lQl_'[
Hampton, Virginia 23669 i

4 ‘4
(804) 722-9879 M) / 2/ __L__—// —|
Judge
@&eralﬁ}lstrict Court,
LALLM/ Division

-84 Hampton, Va.

~

abo'ﬁ v . . 1




VIRGINIA: 1IN THE GENERAL DISTRICT COURT FOR THE CITY OF HAMPTON,
CIVIL DIVISION

MOTION TC SET ASIDE DEFAULT JUDGMENT

% NOW COMES the Defendant, by counsel, pursuant to Va.

Code Ann. §§ 8.01-428 A and sets forth the following:

1. On or about July 12, 1979, Warren H. MacNamara,
gEsquire, on behalf of the Plaintiffs, filed a Motion for

iJudgment herein praying for judgment against Defendant in the
iamount of $5,000.00 "for punitive damages and losses incurred
" on June 3, 1979." Said Motion was set for hearing on July 12,

51979. The claim had to do with Plaintiffs' alleged loss of

+ luggage while flying from the Bahama Islands to Hampton.
' 2. Defendant retained the law firm of Kirkland and
Ellis, 1776 King Street, N.W. Washington, D.C. 20005, to
protect its interests in the subject matter.

3. On July 5, 1979, Mr. MacNamara agreed with Tom
| Kirby of Kirkland and Ellis to continue the matter for two

i weeks pending an investigation. See copy of letter dated July

: 5, 1979 attached hereto as Exhibit "A". Pursuant to said

agreement, the matter was continued to July 26, 1979.

I 4. Investigation revealed that Defendant had seQeral
i substantial defenses to the Motion for Judgment, and éuring a
é.telephone conversation between Mr. MacNamara and Mr. Kirby on
"'July 18, 1979,.Mr. MacNamara, acting as attorney and agent for
;fthe Plaintiffs agreed to'continue the matter fﬁrthér, so that
;he could review certain material to be provided him.by Mr.
gKirby. Mr. MacNamara further agreed that if, upon review of

H

said material with his clients, he decided to proceed with the

ijlaw suit, he would notify Defendant and give Defendant time to

. - m— b e o e-n




1

iretain local counsel and moke its defense. Said material was
;provided with Mr. Kirby's letter of July 20, 1979, a copy of
"which is attached hereto as Exhibit "B".

f. 5. Contrary to the agreement with Defendant's
~attorney, the matter was not continued. On July 26, 1979,

‘withocut any notice to Defendant, a Default Judgment against

iDefendant in the amount of $5,000.00 was obtained.

6. Neither Plaintiffs nor their attorney notified

Defendant that the default judgment had been obtained.

;Although Mr. Kirby attempted by telephone call to Mr.
;MacNamara's office to determine the status of the matter, he
éwas not informed of the judgment.

| 7. On August 9, 1979, Mr. Kirby wrote Mr. MacNamara
E'reo:;uesting that Mr. MacNamara advise him of the status of the

imatter. A copy of said letter is attached hereto as Exhibit
l

i“C". Said letter was never responded to.

; 8. On August 30, 1979, Defendant was advised that an

EOrder of Execution had been issued by the General District
?Court of the City of Hampton to the Sheriff of the City of
éNorfolk, directing the Sheriff to levy on the goods and

.chattels of Defendant located in the City of Norfolk, Virginia.
i
i 9. Certain goods and chattels of the Defendant were
rlevied upon pursuant to said Order of Execution, and a forth-

i

4

“therewith by the Defendant. A copy of said forthcoming bond is

coming bond in the amount of $10,000.00 was given in connection

ﬁattached hereto as Exhibit "D".




10. The actions of Plaintiffs in breaching their
agreement to continue the matter, and in deliberately failing
- to advise Defendant's attorney of the status of the matter or
.0of their wrongfully obtained default judgment until after the
time for filing an appeal of or Mction to Reccnsider said
“Judgment had passed, constitute a fraud upon the Court or, in
the alternative, constitute circumstances under which this
Court should set said default judgment aside.
WHEREFORE, Defendant prays for the following relief:
(a) That the judgment obtained on July 26, 1979 in

‘the zbove captioned matter be vacated and set aside.

(b) That the above captioned matter be set down for
:hearing on the merits at the earliest agreeable time,

NES

IONAL
NATICNA

s a———

i By 75

d \

Willcox, Savage, Lawrence, Dickson

© & Spindle, P.C.

:1800 Virginia National Bank Building
iNorfolk, Virginia 23510

; NCTICE

Take notice that the foregoing Motion will be brought on
i for hearing before the General District Court for the City of
"Hampton, Civil Division a2t 2:00 p.m. on Thursday, October 4,

1979, or as soon thereafter as counsel may be heard.



CERTIFICATE

This is to certify that a copy of the foregoing Motion and

'‘Notice was mailed to counsel for the Plaintiffs this Z_J( day

of September, 1979.

D




KIRKLAND & ELLIS

1776 K Streel, NW.
Washington, D.C. 20008

Washington Office Chicago Oflice
2 37- Area Cace 312 851-2Q09
Area Cod= 202 857-5000 July 5, 1979 ‘ re e 25.43:;5 ,
To Call Writar Direct 200 E. Randolph Drive
202857- 5062 Chicago, Ill. 60501

W. H. McNamara, Esqg.
McMamara and Sheza
133 King's Way

P.0. Drawer 310
Hampton, VA 23669

Re: Shea v. National 2airlines - General District
Court for the City of Hampton

Dear Mr. McNamara:

Thank you for your courtesy in talking with me on
July 5, 1979. During that conversation, we agreed that
the TJuly 12 date set for response to your moticn for
Jjudgment would be extended for two weeks, and that you
would notify the court of that extension. We also
agreed that you would provide me with some basic infor-
mation concerning the Sheas' claim, which I understand
relates to luggage lost after their return from Nassau.

: Upon receipt of your .letter, we will conduct an
investigation and, if necessary, retain local counsel.
If Jocal counsel is retained, you will be informed
promptly. :

Again, thank you for your cooperation.

TX:bas

cc:. J. Lindsey

EXHIBIT A



5052 ‘ July 20, 1979

Warren H. Hciamara, Esq.
McNamara and Shea

133 Xing'’s Way

"P. Oa. Drawar 310 -
Bampton, Virginia 23659

" Re: sShea v.'Natzonal Airlines - General
sttrxct Court for .ha City of Hampton

Dear'Mr. Mchamara:

. Thank you for your letiex of July 11 and for xreturnin
my call cn July 18. Based upon the informakiorn yourprovided,
w2 have been abla to coniirm tnat the Sheas did not travel on
National at all during the flight on which their luggagas
was lost. Instaad, the computzr shows that they flew through
Baltimore, using Eastern and Unitad,

- Since this was an intermational flight, it was covered
by the Warsaw Convention. I hava attached a copy of this
foxr your refarenca. You will note that usdar Axrticle 30(3),
liability for lost: luggaga rasts on the carriers who actually
parformed the transportation, in this case United, Eastexn
and posszbly Bahamasair.

As I exnla;ned gha carriers have mutrvally agreed that
los‘ luggage adjustments ars handlad by ths last carriar in
the chaiz, in this case Unitad. You will note that Axticle
30(c) expressly gives a cause of actzon against "the last™
carriazr.” “According to United's computer, the Sheas have
filed a2 claim with United for a red suit bag bearing tag
£14~72-96 which claim is racordsd as SHD #0753. United
has mailad the She=as a claim form and, upon receipt of the
information xrsgquested therxre, apvears ready to maks a resason-
able ssttlement. In that regard, nowever, I call your atten-—
tion to the limitations of liability set out in Articls 22(2).

EXHIBIT B




Warren d. McNamara, Esq.
July 20, 1979
Pagea Two :

Thex= are many othex reasors why tha Sheas have no
clzim against National, which nevar carried their bags.
For exampla, no promp:t claimrwas mada in writing to u

ationz2l, nox ware tha other terma of N¥atignal's tariff
,concazning lost luggage compliad with. I have attached
pagas_ . from a recent pleading citing numerous casas holding
that.sach tarifs nrcv131ons have an ez:ec* equ;zalent
to law.h,, = . . : T -

, I hone that this letter and tas Warsaw Convention .
'prnvm&e.vou'WWth sufficient grounds to drop your suit
against National. If so, pleasa let re know. If not, X
understand that you will grant me a furthexr two-week
extension on which to respond to your Motior for Judgment.

ThanX youn for vour courtesy.

Sircerely yours,

Tom Rirby



5062 August 9, 1979

Warrean H. McNamara, Esg. .
ba’:blamra and Shea - .
3133 Ring's Way o :
P.0. Drawsr 310

Hampt:on, V:l....g:.m.a 23669 . ;

Be Shea v. National Airlines ~ General :
*  District Court for the City of Hampton

Lear Mr. XcNamara:

~ In late July we agreed to extend the dats on which
Matioral must xespond to your outstarnding Motion for
Judgment ne...;r*g your decision as to whather or not it
shonld bs withkdrawn. I have not heard from youn sinca,
and your secrataxry was unable to glve ma a status regoxt
when I called.

I oresure. thak you still have ths matter undex
zonsideratior and will advise ma when you rzach a decision.
Xf vou =lect to procaed, we will retain local coumsel
and maka the prompi response to which you arse entitled.

Iin the mean..:x._.e, howaver:, I understand that the case
will remain in abeyarnce. As we di-cussed, since National
did not. ever carry the Sheas on thair journmey home, it
has a number of absolute defenses which it does not wish
to losa .bj default. : .

Thank you for jour con..mulng courtesy in this mattos-
I look forward to hsaxring from you.

Sincarely yours,

TWX:smm

EXHIBIT C




FORT(* ICOMING BOND
Know Ali ilen by These Presents, that we, @tioral salrlines By Jonn Y. Pearson,

Jr., Attorney in fact and 2eaitna Casuelly & Surety Co. A S

........................................................................................................

in the sum of 83020000200 e e e Doltars to the payaient wherzof
well and truly to be made to the said. Kevin P, Shee & Diana Snea = = . aforesaid

we bind ourselves and our heirs jointly and severally, firmly, by these prescats. And we hereby ’

waive the benefit of our homestead exemptions, respectively, as to this obligation. Sealed with our

seals and dated this 3185 day of...... August ... Nineteen Hundred and...T9....... o..c I
The condition of the above obligation is such fhat whereas..Xovin P, Shes & Diena Shea
obtained ATTSRETOOITS, on the..30th. .. day of...August . 19..79. , from

an Order of execution , :
General District Court Hampton. . . ..........ditected to CHARLES H. LEAVITT,

Sheriff, of the City of Norfolk, Virginia, for taking the goods and chattels of. Netlonal Airlines

to satisfy the said..Order of execution

......

the sum of §..5,000.C0 " .....Dollars, and the costs.

And whereas... Hught Lo MODSO oo Deputy for the said CHARLES H. LEAVITT,

Sheriff, by virtue of the said..Order. of . execntion. .. ....has levied upon the

following property to satisfy the same, to-wit:...G00ds. and. chaklels

................................................

And whereasNetional Airline g

claims the said goods and chattels so levied on as her/his property, and desires that the sale of the

said property be duly suspended. And whereas the said.. Nabtional Airlines . .

.desires the said property to remain at

her/his risk in the possession of...Natlonal Airlines .

.....

in whose possession it was immediately before the said levy, and has tendered the above bound

Revin P. Shea & Diana Sbea woereenne @S security for the forthcoming

9




thereof as hereinafter provided;

Now, if the said property shali be forthcoming at such day an;i place of sale as may be|here—~
after lawfully appointed to satisfy any judgment that may be recovered by the plaintiff by virtue of
the said atiachment, then the above obligation to be void, otherwise to remain in full force and vir—

tue.

/ua./ (d?u./ //"/5."“ b

EXHIBIT D

10




VIRGINIA: 1IN THE GENERAL DISTRICT COURT FOR THE CITY OF HAMPTON
CIVIL DIVISION

ACTION TO SET ASIDE DEFAULT JUDGMENT

‘ NOW COMES the Complainant, by counsel, pursuant to

'Va. Code Ann. §§ 8.01-428 C and sets forth the following:

1. Complainant is a foreign corporation which does
]

|
business in Virginia.
! 2. On or about July 12, 1979, Warren H. MacNamara,

!
!
|
iEsquire, on behalf of the Respondents, filed a Motion for
i
fJudgment against Complainant in this Court praying for judgment
i
i

against Complainant in the amount of $5,000.00 "for punitive

‘damages and losses incurred on June 3, 1979." Said Motion was
%set for hearing on July 12, 1979. A copy of said Motion for

éJudgment is attached hereto as Exhibit "a",

k 3. Complainant retained the law firm of Kirkland and

.
1

éEllis, 1776 King Street, N.W. Washington, D.C. 20006, to

%protect its interests in the subject matter.

4. On July 5, 1979, Mr. MacNamara agreed with Tom

;
gKirby of Kirkland and Ellis to continue the matter for two

?weeks pending an investigetion. See copy of letter dated July

t

‘5, 1979 attached hereto as Exhibit "B". Pursuant to said
ﬁagreement, the matter was continued to July 26, 1979.

5. 1Investigation revealed that Complainant had

?several substantial defenses to the Motion for Judgment, and
i

‘during a telephone conversation between Mr. MacNamara and Mr.

;ﬁKirby on July 18, 1978, Mr. MacNamara, acting as attorney and

iiagent for the Respondents agreed to continue the matter

§i
{

;gfurther, so that he could review certain material to be

fiprovided him by Mr. Kirby. Mr. MacNamara further agreed that

-

’

11



if, upon review of said material with his clients, he decided

- to proceed with the law suit, he would notify Complainant and

give petitioner time to retain local counsel and make its

defense. Said material was provided with Mr. Kirby's letter of

iéJuly 20, 1979. A copy of which is attached hereto as Exhibit

ucn .

6. Contrary to the agreement with Complainants’
attorney, the matter was not continued. On July 26, 1979,

without any notice to Complainant, a Default Judgment against

. Complainant in the amount of $5,000.00 was obtzined. .

7. Neither Respondents nor their attorney notified

i Complainant that the default judgment had been obtained.

Although Mr. Kirby attempted by telephone call to Mr.

i MacNamara's office to determine the status of the matter, he

. was not informed of the default judgment.

8. On 2ugust 9, 1979, Mr. Kirby wrote Mr. MacNamara
requesting that Mr. MacNamara advise him of the status of the

matter. A copy of said letter is attached hereto as Exhibit

""D". Said letter was never responded to.

9. On August 30, 1979, Complainant was advised that

~an Order of Execution had been issued by this Court to the

A',Sheriff of the City of Norfolk, directing the Sheriff to levy

+ on the goods and chattels of Complainant located in the City of

‘Norfolk, Virginia.

10. Certain goods and chattels of the Complainant

~were levied upon pursuant to said Order of Execution, and a2

 forthcoming bond in the amount of $10,000.00 was given in

i connection therewith by the Complainant. A copy of said

emen o s Pt ah vt o Semn e are 1 e P, oo e

12




‘ forthcoming bond is attached hereto as Exhibit "E".
11. The actions of Respondents in breaching their
agreement to continue the matter, and in deliberately failing
. to advise Complainant's attorney of the status of the matter or
iof their wrongfully obtained judgment against Complainant until
;after the time for filing aﬁ appeal of or Motion to Reconsider
?said Default Judgment had passed, constitute a fraud upon the

i . . . .
iCourt or, in the alternative, constitute circumstances under

]
i

which said Default Judgment should be set aside and vacated.

WHEREFORE, Complainant prays for the following
i
|
!
!

H
i

relief:

'
i
i
i
i
'
i

(a) That the judgment obtained on July 26, 1979 in

the above captioned matter be vacated and set aside.

i; (b) That Respondents' Motion for Judgment against

“ Complainant, attached hereto as Exhibit "A", be set down for

hearing on the merits at the earliest agreeable time.

NATIONAL A: S

By ~. 7 _—
Ct—&ounisel

. Willcox, Savage, Lawrence, Dickson

& Spindle, P.C.

+1800 Virginia National Bank Building
Norfolk, Virginia 23510

13



NOTICE

Take notice that the foregoing Motion will be brought on
for hearing before the Genersl District Court for the City of
Hampton, C1v1l Division at 2:00 p.m. on Thursday, October 4,

'1979, Oor as soon thereafter as counsel may be heard.
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TAKE ROTICE

T

as socn thersafter as

VOTION FOR JUDYENT

that on the 12th dav of July, 1979, 2t 2:M n.m., or

the ratter may he heard, th2 asbove Plaintiffs will move

the aforesaid cowt for judgrent ageinst the above Nefendmnt in the sum of

™ I TRAN T T o
FIVE THEOUSAND,DOTIARS |

on June 3, 1979.

el

I herebv car

—rte

iy that T railed a true covv of

(55,10.00) for munitive darazes ad lossessincmrad

AR

o o oan. s abm——— -

NT Coungel

‘orezning to tha

ghove defendant at the above address on the 2.8—=Fr of Toa, 1970,

Mollerara and Shea
Attornays at Law
133 King's Yy
?. 0. Dr=wer 310
Hlarpten, Vifrinda
(804) 722-8379

——

EXHIBIT A
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KIRKLAND & ELLIS

1776 K Street, N.W.
Washington, D.C. 20008

Washington Office %hicagao 2C)ﬁécezmo
T 57- Al ode 312 €561-
rea Cod=2 202 857-5000 Ju ly 5, 1979 rea Telei St
Te Call Writar Direct 200 E Randolph Drive
202857- 5062 Chicago, I!l. 60601

W. H. McNamara, Esq.
McNamara and Shea
133 King's Way

P.0O. Drawer 310
Hampton, VA 23669

Re: Shea v. National Airlines - General District
Court for the City of Hampton

Dear Mr. McNamara:

Thank you for your courtesy in talking with me on
July 5, 1975. During that conversation, we agreed that
the July 12 date set for response to your motion for
judgment would be extended for two weeks, and that you
would notify the court of that extension. We also
agreed that you would provide me with some basic infor-
mation concerning the Sheas' claim, which I understand
relates to luggage lost after their return from Nassau.

R Upon receipt of your iletter, we will conduct an
investigation and, if necessary, retain local counsel.
If local counsel is retained, you will be informed
promptly.

Again, thank you for your cooperation.

Sincerely spurs,

TK:bas

cc:. J. Lindsey

EXHIBIT B




5062 ' July 20, 1979

Warren H. McNamara, Esq.
McNamara and Shea

133 Xing's way

"P. O. Drawer 310
Bampton, Virginia 23669

" Re: Shea v. National 2Airlines -~ General
District Court for the City of Hampton

Dear Mr. McNamara:

. Thank you for your lattex of July 11 and for returning
my call on July 18. Based upon the information vourprovided,
we have been abla to confirm that the Sheas did not travel on
National at a2ll during the flight on which their luggage ‘
was lost. Instead, ths computer shows that they flew through
Baltimore, using Eastern and United.

Since this was an international flight, it was covered
by the Warsaw Convention. I have attached a copy of this
for your raference. You will note that under Articla 30(3),
liability for lost luggage rests on the carriers who actually
performed the transportation, in this case United, Eastermn
and possibly Bahamasair. .

. As I explained, the carriers have mutually agreed that
lost luggage adjustments are handlad by the last cazrier in
the chain, in this case United. You will note that Article
30(c) expressly gives a cause of action against "the last’™
carriar."” “According to United's computer, the Sheas have
filed a claim with United for a red suit bag bearing tag
#14-72-96 which claim is recorded as SND #0753. United
has mailed the Sheas a claim form and, upon receipt of the
information requested there, appears ready to maks a reason-
abls settlement. In that regard, however, I call youxr atten-
tion to the linitations of liability set out in Article 22(2).

EXHIBIT C

17



Warren H. McNamara, Esqg.
July 20, 1979
Page Two

Thexres are many other reascns why the Sheas have no
claim against National, which never carried their bags.
For example, no prompt claimrwas made in writing to
Na*ional, nor were the cther terms of National'ls tariff
ccacerning lost luggage complied with. I have attached
pages from a recent pleading citing numerous cases holding
that.siach tarlff nrov;sions have an effect equlvalent
tOlEW. T v “ : K

s

., . hope that this letter and the Warsaw Convention .

' provmde.vou with sufficient grounds to drop your suit

against  National. If so, please lat me kmow. If not, I

understand that you will grant me a further two-week

extension on which to respond to your Motion for Judgment.
Thank you for your courtesy.

Sincerely yours,

Tom Kirby

Encl.

18




5062 August 9, 1979

Warren H. MchNamara, BEsqg.
MCtNamara and Shea

333 Riag's Way

P.0. Drawer 310

Hampton, Virginia 23859

’ée: Shea v. National Ajirlines - General
' _ District Court for the City of Hampton

Tear Mr. McNama&a:

In late July we agresd to extand the date on which
Mational must respond to your outstanding Motion for
Judgnrent pendlug your decision as to whether or not it
should be withcrawn. I have not heard from you since,
and vour secreatary was unable to glve me a status report
wnen I called.

I presume. that you still have thsa matter under
consideration and will advise me when you rsach a decision.
Xf vou 21lect to proceed, we will rastain local counsel
and make the prompt response to which you are entitled.

In the meantime, however, I understand that the case
will remain in abeyance. As we discussed, since National
did not ever carry the Sheas on their jourmey home, it
has a number of absolute defanses which it does not wish
to lose by default.

- Thank you for your continuning courtesy in this matter.
I look forward to hearing from you. -

Sincerely yours,

THX : sSmm

EXHIBIT D
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FOR. ACOMING BOND

.................................................................................................

.......................................................
.....................................................
..................................................................................

.................................................................................................................................

well and truly to be made to the said. Xevin P, Shea & Diana Shea aforesaid

.......................................................................................................

-

we bind ourselves and our heirs jointly and severally, firmly, by these prescats. And we hereby

waive the benefit of our homestead exemptions, respectively, as to this obligation. Sealed with our

seals and dated this.318%  dayof.. August Nineteen Hundred ard... T9....... ... -
The condition of the above obligation is such fhat whereas..Xevin P, Shes & Diana Sn

obtained SATTIHCTRTOATN, on the. 30%R..... day of..August ... 19.79.......... , from
an Order of execution .
General District Court Hamptonm ... ... ... . . directed to CHARLES H. LEAVITT,

Sesenssessieincacacncncsnrenanttrtvecstsrcansccnendhl) WALLIOLY LIC ODAdU .. il il e e e T e e it e e lacn nsinecvcnconncneces

the sum of $..5,000,00 —— rereseeereseesssssemseenenmeemeenmmnne. DO11arS, and the costs.

- And whereas...Eugh L. Morss ... Deputy for the said CHARLES H. LEAVITT,

Sheriff, by virtue of the said..Order. of ezecubtion. ... ......has levied upon the

' following property to satisfy the same, to-wit:..Goods.and..chatfels. ...

............................................................................................................................................

................

..............................................................

And whereasNaticnal Airlines

claims thz said goods and chattels so levied on as her/his property, and desires that the sale of the

her/his risk in the possession of ... National Alrlines . .

in whose possession it was immediately before the said levy, and has tendered the above bound

Kevin P, Shea & Diana Shea ceereeeemeeenre @S Security for the forthcoming

.......................

thereof as hereinafter provided;

18]

[\
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Now, if the said property shall be forthcoming at such day and place of sale as may be here—

after lawfully appointed to satisfy any judgment that may be recovered by the plaiatiff by virtue of

the said attachment, then the above obligation to be void, otherwise to remain in full force and vir—

tue.

/{/&/(dm/ ,—,/,.g. by

afg AA e«f (SEAL)

EAL)

.. f‘a 3?-\

12 =

h t\ﬂ h’“

art fzeely CE7IY | (SEAL)

.................................................................................................

EXHIBIT E
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VIRGINIA: IN THE GENERAL DISTRICT COURT FOR THE CITY OF HAMPTON,

CIVIL DIVISION
oy
AM
<TRUY W lerva 2
ORDER ——
2"

This day came the Defendant, National Airlines, and the
Plaintiffs, Diana Shea and Kevin P. Shea, by counsel, upon the
Defendant's action to set aside default judgment, and the
matter having been argued and upon due consideration of said
motion by the Court, and for good cause shown,

It is ADJUDGED, ORDERED and DECREED that the judgment
obtained on July 26, 1976 in the action styled "Diana Shea
and Kevin P. Shea v. National Airlines" be set aside; that
said Motion for Judgment filed by Plaintiffs on July 12, 1979
be set down for hearing on the merits on October __ _ , 1979;
and that any levy made pursuant to the aforesaid judgment is
hereby declared to be null and void.

Entered:

Judge

I ask for this:

/ o
Counéel/for National Airlines

Seen and objected to:

Counsel for Diana Shea and
Kevin P. Shea




VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF HAMPTON

BILL FOR INJUNCTION AGAINST

ENFORCEMENT OF DEFAULT JUDGMENT

.
!
I
; NOW COMES the complainant, by counsel, and sets
;forth the following:

E 1. This Court has jurisdiction and venue to
§grant the relief sought herein pursuant to Section 8.01-620

fand 8.01-621 of the Code of Virginia as amended.

2. Petitioner is a foreign corporation licensed

to do business in Virginia.
i
’

g 3. On July 26, 1979, respondénts obtained a
:Default Judgment against petitioner in the General District
?Court of the City of Hampton, Virginia, Civil Division, in
ithe amount of $5,000.00. |

r 4. On August 30, 1979, respondents obtained from
isald Court an Order of Execution directed to the Sheriff of
:the City of Norfolk, directing the Sheriff to levy on the
fgoods and chattels of petitioner located in the City of
yNorfolk, Virginia.

; 5. Certain goods and chattels of the petitioner.
?of a value greater than the total of said Judgment, interest
-and costs, were lev1ed upon pursuant to said Order of
!Executlon. In connection w1th said execution, petitioner

;has given a forthcoming bond in the amount of $10,000.00. A

copy of said forthcoming bond is attached hereto as Exhibit
A.

6. The Default Judgment hereinabove in paragraph

3 described was obtained through fraud, accident, surprise

<3



§ remedy at law.

. and other adventitious circumstances beyond the control of

the complainant. Complainant is moving the General District

; Court of the City of Hampton, Civil Division, to vacate and

set aside said Judgment on the above grounds.

7. Respondents, although fully protected by the

forthcoming bond attached hereto as Exhibit A, have threatened

* to make further executions and levies of complainant's

property at complainant's various offices around the state.
| 8. To allow any such further enforcement by
respondents, pending complainant's opportunity to be heard
and present evidence in support of its motion to vacate and
set aside said Default Judgment, would cauig_gggg;gigggy

irreparable harm for which complainant has no adeqguate

S ———

//‘—_._-—-‘ -
- WHEREFORE, complainant prays that the respondents

- be enjoined from taking any action whatsoever to enforce

said Default Judgment, or in connection with the aforesaid

. forthcoming bond, for a period of ninety days, or until

. complainant can secure a final adjudication on its motion to

. vacate and set aside said Default Judgment.

NATIONAL AIRLINES

Of Couns?i/)

——
~

-

By

John Y. Pearson, Jr.
Willcox, Savage, Lawrence,
Dickson & Spindle, P.C.
1800 Virginia National Bank Building
Norfolk, Virginia 23510

4
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FORT "COMING BOND

..........

....................................

.......................

are held and firmly bound unto Kevin P, Shea & Disna Shea

in the sum of §$...102000,00 Dollars to the payment whereof

well and truly to be made to the said. Kevin P, Shes & Diana Shea . ... .. aforesaid
we bind ourselves and our heirs jointly a?n-d‘ severally, firmly, by these presents. And we hereby ’

waive the benefit of our homestead exemptions, respectively, as to this obligation. Sealed with our

seals and dated this.318% . day of Augnst Nineteen Hundred and...T2.....ccc.... e

The condition of the above obligation is such fhat whereas..Kevin P, Shea & Diana Shea

obtained SATREEAFFCIZX, on the..30th. . .dayof.. . Anegust ... 19.79.... , from
an Order of execution -
Genersgl District Court Hampton ...directed to CHARLES H. LEAVITT,

..........................................

the sum of $...5.z.9.99-0° Dollars, and the costs.
And whereas... Hugh L, Morse. Deputy for the said CHARLES H. LEAVITT,
Sheriff, by virtue of the said..Qrder. of execution has levied upon the

following property to satisfy the same, to-wit:.. G0ods..and. chattels

...............................................

And whereasNational Airlines

claims the said goods and chattels so levied on as her/his property, and desires that the sale of the

said property be duly suspended. And whereas the said..National Airlines

....desires the said property to remain at

her/his risk in the possession of ... Natlonal Airlines

in whose possession it was immediately before the said levy, and has tendered the above bound

Kevin P, Shea & Diana Shea . as security for the forthcoming

thereof as hereinafter provided;



ow, if the said property shall be forthcoming at such day and place of sale as may be here

after lawfully appointed to satisfy any judgment that may be recovered by the plaintiff by virtue of

the said attachment, then the above obligation to be void, otherwise to remain in full force and vir
tue. : .
Aiafee] fofes & 0

e L n TRrans X a@-wewr (SEAL)

- Tha Actia Caziiamy
Attorney In Faz? ard Surely Comziny
OSSN . T, (SEAL)
............. (SEAL)

<6



Hr‘DT"ll EPT

SHERIFFs
VA,
COMMONWEALTH OF VIRGINIA

815 001 17 py

& 03
- Law No. 15698
In the Clerk's office of the Cireuit Court of Hampton, Virginia . 0C co0°F, 17 1972
Diana Shea
To 34Hampton RoadsAvenue cemeree e e et e e e ereeernm e Appellee
Hampton, Virginia
You are hereby notified that an appeal to the Circuit Court of Hampton, Virginia was taken on
the ... 1B gay of . October ,19..7% by . National Airlines
appellant from a judgement of T.H. Wilson, II-Judge
Civil 20%KRARK Justice of the City of Hampton, Virginia, rendered by him on the _.4..Eh.. day of
October .19 79’ upon the trial of Motlon to Set Aside Default
__gudgment issued the 28th day of . Septemb"e"r " 19 79
between said National Alrllnes ____________________________________ , plaintiff
and said . .. .. Dlana .Shea al e e eerene e , defendant
by .. .. ) Natn.onal A:l.rllnes

You are further notified that the writ tax and deposit on account of court cost required by law
to be paid when such appeal is taken, have been paid to me on the
same day.

. )
day of _Oci;:%be-:c;_
PY=} /‘
and the same was docketed on the docket of our said Clrccgg :Couxt"on«

the
Z‘o =
Al =
WITNESS, C. M. GIBSON, Clerk of said Circuit Court at the Court House this ©.1L 220
0ctober - 79 o @
day of ............_... — S 192, "’\
By

\ :
Dep. Clerk
C. M. CLBIS%Z:J, Clerk

<7



National Airlines

- od im L,‘ top. Ve 152 Plaintiff
~zersksan the Chg of Zampton, Vo thig
-/ uu, —-—-z 7,642&
\'/K"u\. o7 -~ 7 & e cConYy cf inG
V;rii?]l:(-—'. M D:Lana Shea, al
iﬁ@/ ,.é‘-‘%_,/...,..... TE0R ke vt
Defendant
3. alvig o '“’7\ i ;
by /Z % and
Luplig slleriil -~

Aetna Casualty & Surety ‘Co.
“His Surety

Notice of an Appeal taken from a Judge-
ment of the Civil xmkRolice Justice of Hamp-

ton, Virginia, rendered in the above cause the

4th _day of _ October 19 7 .?by

the ....Pé.ll_n."?_.lfﬁ..._.-..

Executed in the City of Hampton, Virgin-

ia, by ... . ...

$1.25 Fee Paid Direct

<8




SﬁERlFF S DEPT.

A”D*"‘” VA.
COMMONWEALTH OF VIRGINIA 1873 0c1 17 o
Law No. léGgg

' . 17 79
In the Clerk’s office of the Circuit Court of Hampton, Virginia Octobe Eot 1922
Kevin P. Shea

To 34 Hampton Roads Avenue = =

SOOI Y : - {7
Hampton, Virginia

You are’ hereby notified that an appeal to the Circuit Court of Hampton, Virginia was taken on

the llth day of .o 0 ctober ’ 19-...7..9, by .. N ational Airlines
appellant from a judgement of T. H. Wilson, II-Judge
Civil emd)@tﬂdb'équshce of the City of Hampton, Virginia, rendered by him on the ..._. 4t}1 ............ day of
October w79 Motion to Set Aside Default
» 195 upon the trial of a
u gmen issued the 28th ..... day of ... Sgptem e 19 2

td

Natlonal Alrllnes
between said ... .-

Dlana Shea al

and said ... et e oo e eeeaemensemars e eemme , defendant
by Natlonal Alrllnes

You are further notified that the writ tax and deposit on account of court cost required by law
18th
to be paid when such appeal is taken, have been paid to me on the day of OCtOb?]f

sevonamtmeae siomeae

Bt
19__7..9.. and the same was docketed on the docket of our said chmt C@rt dir the
same day. ;\ ?_:" 5
A
S Qg
WITNESS, C. M. GIBSON, Clerk of said Circuit Court at the Court House this' . =
- (=4 :".
day of .......... 9 SEObe r ...... 19 79 . T

td

Y Lnidnal A, Do cienk

C. M. GIBSON, Clerk

<3



Wational Airiines

Plaintiff

Diana Shea, a.l

/ - )
N . P S BN J. Ly B 3
1. srt thezeo! to k 11( . ' . Defendant
guniuin s purport thereod S 4 ' B

I saviig faw

-

and

Aetna Casualty & Surety Co.
T o Hxs Surety o

Notice of an Appeal taken from a Judge-
ment of the Civil IdFSR Justice of Hamp-

ton, Virginia, rendered in the above cause the
4th Oc'cober 19 79 b
SR { S )%

yof ... ...
Plaintiff
the ... .. .

Executed in the City of Hampton, Virgin-
ia, by ... . .

 Sergeant

$1.25 Fee Paid Direct




The Commonwealth of Virginia,

of the... CitY of , Greeting:

Alexandria

To the.._ Sheriff
WE COMMAND YOU, That of the goods and chattels of National Airlimes 206 N. .

Washington St., Alexandria, Virginia

in your bailiwick, you cause to be made the sum of........

8
with interest thereon at the rate of*¥Xper centum per annum, from the

July 199
Diana_Shea o —_tN
. L~ S =
did on the...26th day of.... July , 19.72, 1n our..._General “Dlsirﬂ-.Ctg_ourf"for the
‘ . .. S}.:' = . ...
City of Hampton recover against the said National Airiinesz:z 7,
e B
. . o TN <
as well for a debt as interest thereon; also $6.00 ; 2 DN,
which to the said...Kevin P. & Diana Shea _in the same Court.were adjudged for Their
by the hei L e . c _q s
costs about..thelr gsuit in that behalf expended, whereof the said...National Airlines
is convict, as appears of record. And how you shall have executed this writ
make known within.. 89 -days in the Clerk’s office of our said Circuit Court.
And have then there this writ. ’
WITNESS,....C. M. Gibson Clerk of our said Court at the Courthouse, this
st October 79 204th
’ ’ .
1 day of 19 and in the year the Commonwealth
CeM. Gibson, Cler
: , é@gk Ceae T \;j ,&tﬁé—d . Dep., Clerk.
—ee = = /’ B A A —— .
o cea camy geeeswsawts vase 810D uaday ol 19 at
a5 7
gl 8 4
MICHAEL E. NORRIS = - :Cb:
Sheriff _—:_é‘ ; f(.g
0000
= | oo
o
byTjOK / Oo b = =
\ AL v [RR
Deputy Sheriff ] W =
¢ o
. H
P.O. Box 178

Alexandria, Virginia 22313
(703) 750-6581



COMMONWEALTH OF VIRGINIA
OFFICE OF SHERIFF
CITY OF ALEXANDRIA, VIRGINIA

DOCKET N

NS SH N ot

PROOF OF SERVICE

'+dual)

Executed by delivering a true copy of the (within/attached) process to the within named (Defendant/ Indi
IN PERSON, in my Cuy of Alexandria, Virginia, this day of

19 at m

The within named (Defendant/Individual) could not be found at the individual's usual place of abode ¢n the
19 at : m. so | executed the

— dayof
(within/attached) process in my City of Alexandria, Virginia, by leaving a true copy of same with
ining its

who is a MEMBER of the (Defendant’s/ individual's) FAMILY and over the age of sixteen years, and by explain

purport.
Neither the within named (Defendant/Individual) nor any person who is a member of the (Defend

individual's) family, and over the age of sixteen years, could be found at the (Defendant’s/ lndmdual‘s) usual place of
19 at : m.,

Pnt s/

abode onthe —__________ day of

the same, in writing, POS}' ED on the front door of the-tisual place of a?;de.
. 1 )

Executed on the 19/ Y T
City of Alexandria, Virginia /Hehgzermg a nle copy of the (within/attached) papers tﬁﬁm—v m—

2L of the within named Corporation/or

in person, who is the

Department in the City of Alexan fna, Vlrglma in which city

the said . resides.

the said ALEL A _eon (-ﬁAM place of business is.
the principal office of the said Corporation/Department is located.

FOR:

The within named (Defendant/individual) could NOT be FOUND in my City of Alexandria, Virginia,

diligent search, and does not maintain a usual place of abode therein, and the (within/attached) process could n
19 at

served in my jurisdiction. This day of -
: m V g fa)

3 8 =

Sy ’ <

MICHAEL E. NORRIS = =

Sheriff =/ %y

0 41 61 130 g2

P.O. Box 178
Alexandria, Virginia 22313
(703) 750-6581
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VIRGINIA: 1IN THE CIRCUIT COURT FOR THE CITY OF HAMPTON

NOTICE

Diana Shea and Kevin P. Shea
c/o Warren H. McNamara, their attorney

McNamara and Shea
133 King's Way
Hampton, Virginia 23669

TO:

TAKE NOTICE that on October 25, 1979, at 9:00 a.m., or as

soon thereafter as counsel may be heard, counsel for National
Airlines will move the Court to Set Aside the Default Judgment

obtained against it in the General District Court of the City

of Hampton, Virginia by Diana Shea and Kevin P. Shea.
INES

John Y. Pearson, Jr., Esquire
Willcox, Savage, Lawrence,
Dickson & Spindle, P.C.

# 1800 Virginia National Bank Building \
i Norfolk, Virginia 23510 X

CERTIFICATE OF SERVICE

" I hereby certify that a true copy of the foregoing Notice

was delivered to to Warren H. McNamara, McNamara and Shea, 133

King's Way, Hampton, Virginia 2

1979.

33



VIRGINIA: 1IN THE CIRCUIT COURT FOR THE CITY OF HAMPTON

i November 8, 1979, such briefs as they deem appropriate in the

: matter.

ORDER

This matter came on October 25, 1979, pursuant to
notice to all parties, to be heard upon the Motion of National
Airlines, and was argued by counsel;

Upon consideration whereof, for good cause shown,
it is

ORDERED:

(a) That execution and/or levy pursuant to a certain

Default Judgment obtained on July 26, 1979 in the General Distrjct

Court of the City of Hampton, Civil Division, in an action styled

"Diana Shea and Kevin P. Shea, Plaintiffs v. National Airlines,
Defendant" ke, and it hereby is, stayed and enjoined.

(b) That the sale of the property of National Airline
by the Sheriff of the City of Norfolk, Virginia, pursuant to
execution and levy previously made under said Judgment, which
sale is presently set for October 29, 1979 be, and it hereby is
stayed and enjoined.

(c) That any sale of goods pursuant to any other
exécution and/or levy heretofore obtained pursuant to said
Judgment be, and it hereby is, stayed and enjoined.

The above injunctions shall expire at 12:00 nodén on
December 3, 1979, unless extended or otherwise modified by
further Order of the Court.

The parties are directed to file with the Court by

34
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Wtolbe

; Seen an bjected to:

Ve E MM //l

Of Counsel for Diana Shea and
g Kevin P. Shea
!

35



VIRGINIA: 1IN THE CIRCUIT COURT FOR THE CITY OF HAMPTON
ORDER

This matter came on November 30, 1979 pursuant to
notice to all parties, to be heard upon the Motion of National
Airlines to set aside a certain default judgment entered
against National Airlines on July 26, 1979 in the General
District Court of the City of Hampton, Virginia, Civil

Division, in an action styled "DIANA SHEA and KEVIN P. SHEA

v. NATIONAL AIRLINES"; and upon the éeparate action to set

aside said default judgment, styled "NATIONAL AIRLINES v.

DIANA SHEA and KEVIN P. SHEA", both of which actions had

been consolidated on appeal from said General District Court
to tﬁe Circuit Court of the City of Hampton; upon the evidence
and exhibits, and was argued by counsel;
UPON CONSIDERATION WHEREOF, for good cause shown, it is
ORDERED that said motion to set aside the défault
judgment of July 26, 1979 is denied; and the separate action

styled "NATIONAL AIRLINES v. DIANA SHEA and KEVIN P. SHEA"

. is dismissed; to which action of the Court counsel for

National Airlines objects and excepts.
And the Court being advised that National Airlines
intends to appeal the aforesaid order of the Court, it is

FURTHER ORDERED that any execution and/or levy obtained

. pursuant to said default judgment and any sale of goods

' pursuant to such execution and/or levy be, and they are

hereby, stayed and enjoined. The above injunction is in

effect for so long as National Airlines timely prosecutes

its appeal and thereafter for so long, as. the matter is under

34
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!; Of counsel for Diana S
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VIRGINIA; 1IN THE CIRCUIT COURT FOR THE CITY OF HAMPTON

NOTICE OF APPEAL

NOW COMES National‘Airlines, by counsel, pursuant to
Rule 5:6 of the Supreme Court of Virginia, and hereby gives
notice of its appeal of the final judgment rendered by the
Circuit Court of the City of Hampton, Part I, in the subject
matter on November 30, 1979. A transcript will hereafter be
filed.

NATIONAL AIRLINES

&)

- £ nsel
L.-_‘l/g"“
John Y. Pearson, Jr.
Willcox, Savage, Lawrence,
Dickson & Spindle, P.C.-
1800 Virginia National Bank Building
Norfolk, Virginia 23510

CERTIFICATE OF SERVICE -

I hereby certify that a true copy of the foregoing
Notice of Appeal was mailed to Warren H. McNamara, counsel
of record for Diana Shea and Kevin P. Shea, this 7 day of

December, 1979.
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VIRGINIA: 1IN THE CIRCUIT COURT FOR THE CITY OF HAMPTON

NOTICE OF TENDERING OF TRANSCRIPT
PURSUANT TO SUPREME COURT RULE 5:9(b)

TAKE NOTICE that the transcript of the proceedings held
in this matter on November 30, 1979 is hereby tendered to
the Clerk of this Court for inclusion in the Record of this
matter for appeal purposes pursuant to Supreme Court Rule
5:9(b) on this the 27th day of December, 1979.

NATIONAL AIRLINES

By 67

of Counsei

James C. Howell
Willcox, Savage, Lawrence, Dickson
& Spindle, P.C.
1800 Virginia National Bank Building
Norfolk, Virginia 23510

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing

NMotice was mailed@, postage prepaid, to Warren H. McNamara,

Jr., counsel for Diane Shae and Kevin P. Shea, Post Office

Drawer 310, Hampton, Virginia 23669 on this the 27th day of

/45% 0 Al

December, 1979.




Assignments of Error

The Circuit Court erred in the following respects:

1. By holding that the evidence presented failed to
establish grounds sufficient to permit and require relief;

2. By failing to hold that plaintiffs are estopped to
deny that a continuance was agreed upon; and

3. By failing to hold that the default judgment is

void on the face of the record.
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{The reporter was f£first duly sworyn.)

e QOURT:  all right, gentlewen. This
is the matter of Diana Shea and Kevin P. Shea
against ¥ational Rirlines which is an appeal
procedure frowm the District Court. wWe had soxt
of a preliminary meeting or hearing seme zime
age at which the court asked counsel to file
memorands setting forth the authorities and
mattaxrs which -~ forxr the courl to consider,
Everybody nas done that., The caze has besgn
set todzv for hezring on the mexrlts and I pelisve
thas parties ars now in agreement that whst we
deal with today is nect the merits of the
controversy, but the cuestion of wnether the
lowexr court should or should not have granted tihe
motion for rehearing.

MR. CLARKSON: That's correct, your Eonor.

TEE COURT: There is a subsgidiary questicn
which we have to deal with this morning and that
is assuming for the seke of argument that the
court directs or feels that the hearing nas bezn
granted, what happens then: Ioes the court grant
the rehearing con a matter it hes not nheard belfore?

MR. CLAPKSON: Ve bel ieve that the courxt

should retain jurisciction.

41
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THE COURT: Taat's what I think, too.

Iz there agreement on that?

MR, McNAMARS: Your Honor --

THE COURT: We haven't got to the stage of
what heppened yet. I don't see any way
practically or within what I believe to b2 the
authority of this court to dirsct the lower court
to hold the hearting.

MR, MoRAMARA: I think the guestion addreasged

thiz morning is whether or not Judge Wilson abuse:
his 3judicizl disceretion in not allowing them -—-

THE COURT: I think that’s the issue we're
denling with, I was going to the next step az
t» what happens if we get to that,

MR, MSMAMARA: I think, if you recall, taat
-- if he had abused his juéicial discretion, do we
go back down to have him address the issgue again
or does this court then have a haaring --

THE COURT: I should think we would have
the hearing here.,

The other thing is that the ayster in use
in Virginia, this sort of appellate procsss is
de novo.

MR. CLARKSON: That’s correct, your Honor.

TEE COURT: But are we now golng to decice

Y4

JAIME, BROWNING & ASSOCIATES, INC.
CERTIFIED SHORTHAND REPORTERS
COURT REPORTERS
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12

13

14

13

20

22

24

23

de novo whether Judge Wilzon should have granted
the rehearing f£rom the lower court?

MR, CLARKSON: If your Honor pleasa, we
feel that it cught to be a2 de nova hearing,
pexiod.

THE COURT: So what we'rg rezlly talking
about is @ motion for rehearing.

MR, CILARKSO: Correct.

THE COURT: Okay. Now we'll proceed.

I'%ve read and conaidered koth the briefs
which have been filed. I'm ready to go ahead.

You have some evidence you want to present,
1 suppose.

MR, CLARKSON: We would 1like to present
evidence to substantiata the facts zs indicated
in cur brief and we would like to get into the
record all the exhibits that werr £iled in the
brief.

TEE COURT: Do you wish to make any
introductory remarks?

MR. CLARKSON: Judge, as long as the court
has rezd the two briefs, I ¢hink that that weuld
pratty wall take care of any opening.

MR. MeoNAMARL: I cencur, your Eonor.

MR. CLARKEON: We would call our only

- ) 4 3 ‘
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withess, your Honox, Mr. Kirby.

200

{38 WESLTIY KIRBY, called as a witness on behzl

of the appellant, having been first duly sworn, was exeminesd

and testified as follows:

DIRECT EXRAMINATION

8Y MR, CLARKSOM:

w Mr. Kirdby, would you give us your full

name and address, please?

&
o

A Yes. My name is Thomas Wesley Xirby. I’m

an attornev with Kirkland and Elliez in ®fashingten, D.C., &
member of the D.C, Bar., Kirkland and Ellis's address is
1776 K Street, Northwest, Washington, D.C. 20006,

Q As an attorney, how did you first become

associated with the matter of shez versus ationzl airlineT?

A Ouxr fim f£rom time to time hae represented
National in a variety of matters. On July 4 or S I was
called by Jack Lindsey, Naticral's general counsel, and I
was told thzt he hed obtained a copy of a.ﬁotion for

judgmeant, which is the one attached as Zxhibit A to our

memorandum. He asked me to look into it since I was _in the

‘.44
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T. W. Kirby ~ Direct g
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19

20

22

23

24

28

arez, decide what need2d to be done anid take whataver steps

felt were neceszsaxy.

ME, CIARKSON: If your Honrnor pleasae, we
would like to offer the motion for judgment as
Rational Airlines Exhibit 1 or &, depending on
how the court wants to mark it.

TIE COURTs All zight, I assume there is
ne objaction.

MR, MCHAMARN: I have no objection, Judoe.
it was f£iled with the brief.

MR, CLARKSON: It was filed with the briaef.

THE COURY: &1l richt. This is what you'rs
talking about? {Indicating}

MR, CLARKECH: That's correct, AnG I'm
wondazing if it wouldn't simplify matters, we
weuld like to put in all exhibits as official
exiibits,

TEE COURT: You've seen what's atiached?

MR, McHNAMARR: I have no obijection, Judge.

THE COURT: There nre attached to the brief
for National Rirlines documents marked Exhibit 7.,
23 ¢ L, E, P =

THE WITNESE: That’s all..?our Ronor.

I might comment that Exhibit P is simply

2 cooy of the wWarsaw Convention and some reiztes
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BY MR. CLARIGON:

cases, I don't know if we want those in

evidencw.

MR, CIARKSON: I don't think it's neces%ary

to have anything beyond E.

TdE COURT: Suppose we go thoough -

Exhibit 2 through E. Any objesction to them being

adnitited inte evidence, gentlemen?

MR, MCNAMARA: X have no objsction, your

Hanoxr.

™E COURTs All xight. 'Then the documents

marked Exhiibit A through I inclusiva attaiched 9
the brief of ths appelliznt awra admitied in this
proceeding in evidence without objection as
Appellant’s Exhibii Numbax 1.
MR, CIARRSON: Thank you, your ignar.
{Raceived and marked in evidence b the

court as Appellant’s Exhibit Number L.)

g Mr. Kirby, aftar you raceived Exhibit A&,

¢

which is the motion for judgment:, what, i€ anvthing, dil vou

A My irmediate effort waz to try to find oul

what the item of concern was, The motion for judgment on

its face t2ld me nothing. I didn’t know whether we had 2
¥
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disgruntled employee, the plaintlifi was making too much
nois: or what the provlem was. So I zttempted to ascertain
from National'’s records if there had been any complaint ox
adverse contact with anyone by the name of Shea and I could
not,

So at that point I decided to czll
¥r. MoNamara who was listed ag plaintiffli counsel, and I
aid so on July S.

Q All right.

a When I spoke to Mz, McHNemzraz he indicated
to me that this was an action for lost baggage, that the
Sheas had besn £flying back £rom thm Bahawmas and that -- =
believe it was at that time he tolé mes that a suit hag
had been lost.

I told him that il was =-—- obviously lugyagse
g2ts lest in the airline busineass, that it was National'a
policy to pay where it was raaponsible for ths logs and I
asked nhim if he could send me information that woull let
ne verify his complaint and he agreed to do that.

I then notad that the date for trizl was
close upon us and aaked him if 1% would be possible to
obtain an extension and he said yes, he would be willing
to grant me a two-week extonsion. I said.ihat I was not a
member of the Virginia Bar, that if we had to practice in

Virginia I would get local counsegl, hsving in mind your
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partner, Mr. Pearsony but should I send him anything, wacg| it
necesszxry for me to do something to get that extension andg
ke said no, the practice was informal and he could handle
it. 8o I said thank you vexry much, aung up and as i= my
custom prompily wrota him 8 letter confirming our
conversation dated July 5 which I think iz attached to
Exhikit B to our memorandum and i rmailed that to him.

Q A1l right. Then subsceguently did you

receive any correspondence f£rom Mz, Mclamara?

b I éid, I didr’t hear froem him for some tinm

i

and my records indicate that on the 16th of Juiy I telephoxed
his office. I don’t belisve I spoke to M. Mclamara., I
believe it wae his sccretaxy. I said thet I haed not hzaxd
and I'¢ like to know what the gtatus of the case is., She
said that 2 letter had been sent to me and thet I should

receive it shertly. In fact, I did receive it the next

day and that's Exhibit €. 1It’s & lstter dated July li frem
Mr, MclMamarzm t0 me &nd has my July 17 stamp on the bottom
£ the copy that we submittied.

Attached to that letter wers copies of the
Sheas’® tickete, copies of varicus miggsge <laim checks,
perhaps a few other items of information.

News, with that informetion on the 17th
I got back to National's employees and asked them to ses

what they could find out zbout the Cheacs' claim and they
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reported back to me on the morning of the 18th.

Q “hen on the moxning of the ltth did you
telephone Mr, MeNamara?

A " I telephoned Mr. Molamara. It was either
the morning or early afternocn of the 18th and he raturned
my call later on the aftermnoon of the 18n. At that time
I told Mr. MoNamara that it was my inforuietion that the
Sheas had never £lown on National Airlines at all, that
there had been -~ for some reason cr amothar connaction:z
had been missed in Miami, that they had flown Banamas there,
Eastern, I believe, to Baliimore and then United back down
to Norfolk. I said that United had informed cur peopls w=

ME. MCHAMARA: I'm going to object. That's
hearsay. 1 think what United inforwmed is academic.

It's hearsay.

THE COURT: +’s go ahead and hear it.
MR, CLARKSOM: wWe don't have a jury hers.
TEE COURT:; I'lL1 nots your objsction.

I told kir. MeNamara that United had

o

indicated to us that an oral complaint had been made, thct

they had sent Mr. Shea a written claim form that had not

yet been retuxned. I told Mr. McNamara that under the Warsaw

Convention, which would apply kecause & portion of this trip
|

was in International airspace, that only the carriers \

|
actually pxoviding the service cuuld ba iiablej that.ﬂm%igfvgx.
. C
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even if there were liability, it would bs limited bv the
terms of the Warsaw Convention and na punitive damages cguld
be allowed, and finally I pointed out t5 Mr. McNamarz thyh

the custom among a2ir carriers is fur the last carriex i

|

>

linz to handle any such claim because that carrier would be
the carxier where the passencex endaﬁ up and I suggeste:l
it appeared to me guite clear that tho Sheas ahwuld be

pursuing thie claim with Unitsd rather than Kztionzl and
asked if the Sheaas would conzidar dropping their lawsuiz

against National and procsedinc agains®t United.

Mx. Shea responded -- excuse me. Mr,
McNamara responded that he would have to take a look at my
information and would have €O consulbt witht his clisnk kefo
he made any decision like that and asked me if I would seng
him my information including & copy of the wWarsaw Conventipn.
He agked for -- he said some law. I remember that phraseo.

So ﬁ éid send him the wWazsaw Convention and
I did send hir excerpts from severzl ather pleadings I had
£iled discusszing cases, tmlking about the significanca of
the Convention, of air tariffs and the availability of

punidive damages.

I then pointad out &o Mr. McNamara that

again the date of the hearing was upon uu, that in 51l
probability I wouldn’t get the letter off for a day or so,

that he wouldn’t get it until the 24th, 25th or 26th, and

20
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if ne then told me on the date of the 26th thzt they had
decided to go forward I would be in a bind., I zsked him
would it be possible to have a further extension, and tha
agreement we reached was yes, I could have an extension, that
he would determine whother oxr not the Sheaz wished to go
forvard; and if the Sheas &id wish to go forward, I at that
point would have two weeks to contact loczl csunsel to
prepere a defense and be ready to present it.

Again on July 20th I prepared a letter which,‘
first of all, summarized the information that I had related
to Mr, McNamara in my telephone conversation and, secondly,
stating my understanding which ag I understand it was a
fact, that he had agreed to the cxutension until they decided
what to do, and if they decided to go forward I would then
have the two weeks to retain local counsel and make a defense.
That letter, as well, was muiled to Mr., MclNamarasand the

hearing kefore Judgs Wilson, he admitted raceiving it befoxre

the 26th and before he weni inio —~-

Q This was the letter of Culy 20th which is
Bxhidbit Number D?

A That is right.
o] And the case was originally scheduled - o |

secondarily scheduled for Suly 26th?
A Originally for the 12th, extended two weaks

to the 26th and then as pursuant o our agreement it-was to |
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not to go forward. If the decision was made to go forward,
I would be notified and we would be given two weeks to

be held in abevance when the decicion was made whether or
prapare a defense.

with Mr. McNamara or this case?

A Well, I éiédn’t hear from Mr. McNamara fo
gome time, which wasn't surprising, since I presumed August
is 2 vacation month here the way it is in washington; but
in any event, in early 2Zuguat I zttampted once or twice

call Mr. MoNamara and he was not availadble,

cn August 9, just to make sure that we didn’y

losa contact and that there wasn’t any confusion, I wrote
him again telling him that I didn?t «~= yvou know, that he

welcome to take as long as he wanted, bﬁt letting hin know

that we had a continued interest and if he decided to go

forward would he please let me know and we would make the
defense promptly, but we didrn’t woent to lose our rights.
That letter was sent out on August 9 a2nd it's attached as
the next exhibit in sequencz to our memoraﬁdum.

Q Exhibit E?

A That would ke corxect. . -

]

Q That was the understanding that®s indicated
in the last paxagraph of your letter of July 20th?

A That’s right. That is correct,

Q Then when was the next contact that you |na

s
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Q And in your letter of August Sth or
Exhibit E Qid you again allude to ths fact that there was
an understanding as to a continuvance again?

. T did. And again =t the hearing before
Judge Wilson, Mr. McNzmara indicate? that he received that
letter in due course.

Q Now, as far as the case is concernsd that
was apparently heard on July 26th, when was your first
notice that the case was, in fact, heard?

A wWall, the first notice to National was a
telephone call from the sheriff here in Noxrfolk indicating
that he was in the process of exseuting a judgment and was
going to seize some Naticnal propertyv 2t the airport Lo
satisfy the judgment. That was the first inkling that
National had that My. McNamarz was Going anything but
considering whether or not to drop the lzwsuit,

At thzt time I was out of the country and so
the next few stages were handied by Mr. Raily who is a
partner in my firm to whom I had handed the file when I lef« |
to go out of the eountry. Re contactad vour £irm, Mr.
Pearson, I believe, and the subsecuent steps I think are
of record. The hearing before Judga Wilson was held in
early October, I believe. It would be the fourth. And the

reason for that was two-fold. Mr. McoNamarxa, as I undsrstand

it, wanted to procead promptiy and there had been trouble
53
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getiing him two hild 0ff uncli we eould hRVg thz hearing,

At the same time, since I had knowledge
of the dealings with Mr., McNamara, they didn't feel that
they could -~ National didn't fezel that they could hold a
hearing until I was available.

I returned on Cctober 1, and on October| 4

I was in court as a witness in that procseding.

Q Did you ever receive &n answar to vour

letter of August 9th, Ixhibit E?

A Only to tiie extent that I recalived various

nctices that Mr. McNamara was in the process ¢f exscuting

the default judement; but, no, never -- despite the pravipus

series of phone calls and letters, after my letter of July
20th I had no contact with Mr. MCNamara at all, nor o my
knowledge did National.

Q Did you have contact with his office aflce
Suly 26th?

p A I did, &g X indiczted, I dié ¢all = will,

now, wiether my telephone calls were before or aftexr July

26, I would think they were, becauss it was the fact that

on one or two ccocasions I had not gotten through to him that

led me to write the letter of August ¢, so I -- fzznkly,

those calls came to nothing and I didan't @ak& notes of those

calls.

Li}
L4 ]

MR. CIARKSON: If your Honor please, I don't
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think that it would be of kelp to the court to go
through the court proceedings which have beern held,
although we can.

THE COURT: Well, the pnleadings, I suppose,
pretty well outline what has havpened. The motion
for rehearing was heard in the District Court.

I'm not quite c¢lear how it gu+t tc the Circuit
Court, Part 2. was that or =n appeul basic or
was that an independent action for an injunctioen,
I guess.

MR. CIARKEOMN: I believe that?’s what it was.

TEE WITNESS: 7Your Bonoxr, I believe, is
referrinc to tha action before. It was hecrd by
Judge Wilson. My underastanding —-

TEE COURT: We call thiz coux: Par:t 1 ang
Part 2 which is the same court., It's surely &
matter of mechanics in the wav the docket ~- that.,
then, wes done before the hearing in the lower
court by Judge ¥Wilson?

THE WITNESS: That's richt, vour Horor.

THEE COURT: Okay.

TEE WITRESS: If your Honor wishes, I think
I can explain what hapnened there'just very brisfly.

TEE COURT: We'll leave that to =
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Y MF. CLARKSON:
Q Go ahead.

A I don’t want to get ahead of you.

when we first learned thzt the sheriff was
in the process of executing & judgment, the immediate cencern
was to just stop things until something more could ke don
and Mr. Pearson grabbed his Hichies and looked to see wha
could be done, prepared an eguitalle action and came over
and talked to the judge. The judoe’s resoonse -

MR. McNAMARA: I'm goirg to have to cbiesct.
He's talking about something an® he wasn’t there
There iz 2 limit and I den't mind thew building
up a record at Nationel Aizlines® ezpenss, hut
there's just a limit to what I think he should
able to testify to.

THY COURT: Mr. Clarkscn said something
akout going inteo the other mechanics. It’s fairl
obvious that the desired acition in the actual
proceedings was not sucecessful and we’ll ¢o on
from thera, I guess.

IR WITMESS: Could I make one comment,
your Honor, then perhapz a motion'to strike, as
I understand?

THE COURT: Llawyers are terrible witnesses.

THE WITNESS: I would say that the basis fo

o6
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ny knowledge is a discassion that was had was
the discussion that wat had before yvour Honor some
time ago.

TS COURT: I understand.

TIE WITNESS: And as I understand what
happened, no action was evar actually filed,
‘There ic no pleading or paper on £ille because
tho judge gaid ther: ilo ¢ statulory legal remedy
here that you haven'’t gone to, and until you try
vour legal remedies I'm ank colng to considex an
ecuitable action.

T J0URT: Okay.

MR, CLARY¥SON: I think thalt's ic.

THEE WITNESS: All right.

MR, CLARXESON: If your Heanorxr please, I think
that’s the facts a3 we have them and certainly
subject to crosg-exanination.

TiE QCURT: Okzy.
CROSS~-EXANTIT TION

BY MR, MCIAMARA:
Q Mr. Rirby, how many triprs have you made down

hare to Hamptbn over this case?

-

A This is my third.

o7
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) Q I gee. Is your firm killing National
2 | 2irlines f£or wour part in this defence of this matter?
s A Yes,
“ Q Plus your -- Nationzl now has reteined this
s | law f£fimm?
o A NMational regards what happened very
7 | seriousgly and they told us to do what's necessary to correct
s | this matter. That’s correct.
® Q Mew, the first time you and I ever spoke|on
10| the telephone, I believe you testified, was I returned a
uw | phone call and it was a dey early in July?
12 H " XI'm not sure whether the firct one you
13| returned the call or whetheyr I gnt throughk, but it's not
4| gritical.
s Q Do you recall me voluntarily telling you
0 that the rules down hers in the lower District Courts were
17| that you were entifled to a two=wenk continuance? Do you
v | recall me volunteering that information or 4id you ask me
® | about a continuance?
20 A I asked you about 2 continuance and youv
2 | response was that a continuance ~—~ twowweek continuance
22 | would be no problem.
s Q Al right. And you wrote the letter which
M1 ig =
0 A Dated July S,
o8
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Q July 5. And you wrote the letter which is
now Exhibit D dated July 20th, 179, after & conversation
between vou and I in which you had brought up the Warsaw
Pact and various things like this?

A That's correct, on the afterncon of the
18th. |

o And vou rezcall testifiving before Judge
Wilson that vou understonod that there wae 2 continuance
or that I had agreed to 3 continuance?

! That's corrsct.

Q All right. Now, &9 you recall wvhethar or
not when you testified before Judge @Wilson you said we had
agreed to a continuance?

A T said that you had agreed to a continuance
I was examined as to whether I could recall your precise
language and I testified that I could not recall your
precise language, but that thers was no doukt in my mind
that a continuance had been aagreed to.

Q Angd after you wrote the letter to me of
20 Julv, your next correspondence is Exhibit B dated
Adugust ¢?

A The next written correspondence was
August 9; that's correct. '

Q Subsaguent to the conversation you and I

had on approximately the 1l8th of Juiy there wes no mors
59
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communications between us via the telephone; is that correct?
A Not between us personally. As you wil
recall, I testified that I did call your office on a coyple
of occasions and you simply weren't available; and as I
recall your testimony, it was that you didn't know whether
I had done that, but it certainly could have happened.
MR. MCNAMARA: I have no further questions,
your Boner,
THE COURT: All right.
MR, CLARKSON: We don't have any further
questicns. You may come down.
Your Honoxr, if we could argue it.
MR, MoMAMARA: I think maybe this side
might like t3 put a little evidencs on first.
MR. CLARKSON: BExcuse me.
THE COURT: I don't suppose there would pe
any objection to that.

MR. CLARKSON: Certainly not.

mmoo—-.—
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WARREN H, MSNAMARA, JR,, called as a2 witness on

behalf of the appellees, having been fixst duly sworn, was
examined and testified as fcllows:

DIRECT EXAMINATION

BY MR. SHEA:
Q would you state your nzme for tae court,
please?
Warren E. McNamara, Jr.
And you are an attorney in Hampton, Virginiat

Yes, sir.

n ¥ O ¥

Youlve heard Mx, tby testify as tu thars
was an agreement for a first continuance until July 26th.
Would you now tell the court what happened as you remember
it in regard to a second continuance?

A Yes. We had instituted a guit en your and
Diana's behalf against National because of the luggage.
Mr. Kirby either called me or I called him. It may have
been him, but I don't remember that exactly. But he called
saying that his fiwxm represented National Airlines and that
he had been notified about this suit and, you know, what was
it about and I explained to him that they iost their luggage
and we had been unable to get any response from National and

we had to do something.
61
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told Mr. Kirby, I said it’s the general practice here in our

Where Mr. Kirby and I disagree -- and :

lower District Courts that the defendant is entitled to

two~week continuance. Krowing that -- I didn't think he| was
familiar with our procedures here, so I said, you know,
go over there, walk across the street and continue the
for two weeks and he asked me about sending him == he
apparently was having problems finding out from National
where you had flown and where your luggage was, so I had
the tickets and all these things. I made copies of those
I sent them to him on July the llth.

Mr. Kirby and I talked, I don't know, th
18th, 19th. I’'m not sure, te bhe honast with you. He called
on the phone, received those things, procesded to tell me
that it was covered by the Warsaw Convantion and there wexe
various things like this. I tolé him that I wasn't ——
didn’t know much about the Warsaw Convention and suggested
that he night aena it to me, let me read it. There was no
discuesion and thers was nothing.aaid about a continuance.
What is in this brief that they have £iled is simply not
true. I mean, it‘s.after the fact, but it's not true.

There was nothing said about 2 continuance,

I received this letter from Mr. Kirby, th
letter of - Exhibit D - written on the 20th. I'nm sure 11

received it a couple of days thereafter. I did receive it
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discussed. I mean, if the thrust of their brief is thet

before the 26th. I heard nothing more from Mr. KRirby.

Oon the 26th, the day of court, I went over
before Judge Wilson with you. I remember it. And Judge
Wilson remembers it because, you know, he swore you in and
he asked me about it and I said, well, X had talked with the
lawyer, that no one was there, that I continued it once
voluntarily. No one was there to & anvthina, vou know, =0
the judge gave us a Jjudgment.

" Now, I never talked to Mr, Rirby again.
I'm sure I received this letter he wrote ©f August 9thy
and then, of course, after the appeal time had expired ws
took the steps, then I think that’s when they realized therae
was a judgment. Then the MNorfolk law £izm kecame involved
in it.

Q Are you positive that you never agreed to
a second continuance?

A Absolutely not. And what they say here is
not true and I don’t like to ssy bad things akout people,
but this is not correct.

- Q What are you referring to?

A well, this brief that they fileé referring
to the conversation Mr. Kirby and I had on about tie 18th
or 19th of July. The brief says Mr. Kirby requested a

further extension. wWell, that's not true. It was not
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somehew I or you and I took unfair advantage of National
Airlines, if that was the case, we'd have not done it the
first time. I didn't have to continue it the first timed.
I volunteered to continue it and I told the man I would

do it ang I did it. There was no discussion of continua

He cculd have called me up on the morning of trial, I n

heard another word frowm him,

MR, SHEA: <That's all we have, your Ho

CROSS-EXAMINATION
BY MR, CIARKSON:

Q Mx. MoNMamara, did you receive Mr. Kixby's
letter of July 20th, 1979? '

a Yes.

Q And in there it says in the last paragxeph
he hoped that the letter and the law will provide sufficient
grounds for dropping the suit ané, if so, would you pleas
let him know and, if not, he at least indicated to you, di
he not, his understanding that you had granted him & two-wpek

extensgion?

(o]

A That ‘s what the letter says, but I'm sayi

(2}

I had not grantsd him any extension., We had not even talk
to him about it on the phone.

Q But you did recveive the letter?
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W, I, McHamara, Jr. = Cross 2L

& Yes,
G Did you write to Mr. Kirby or in any wey

tell him that his understanding wes incorrect, that he was

wrong or anything like that?

A No.

Q S0 do you remember reading that?

A Certainly.

Q And what was your impression as to wiat that

last puragraph reant?

-

A Frankly, I &ssumed that Kr. Kirby wouild

[ia ]
113
o

in touch with me, would call me on the phone before trizl,
I mezn, I can write letters just like -- yvou know, I can
write you 2 letter and say I assume we have agreed to this.
If I don’t hear from you, Goes that mean you'lve agreeda with
this? I get things in the mzil selling shoes; does taat mesan
I'm going to send them a checl: if I den’t order any? I
think Mr. Xirby eould have called me the date of trial, bu:
I never heard from him after receiving this basically sgelf~
serving letter.

R So then I assume that you received his

letter of August 9th, 19792

A I'm sure I did, yaah.

Q And this, in fact, was aféer you got cdefaulc
judgment?

A That’s right.
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Q And in this cas2 did he indicate thrt Hhers
was a continuznce?

A Yeah.

Q In fact, ha says, "In ths meantime, howaver,
I understand the case will remain in abevance®?

A When I received this letter I already

obtained judgment in the lowar court., I had the judgment
then.

Q Did you call him up?

A No. I nevsr spoka to Mr, Rirhy alter thp
18th or 19th of July.

Q ¥You understood his letter to wmean that hi
thought at least that the case was continued. Is thaz vo
understanding?

& Fle wyrots me on August the 9th sayinyg ho

(r

thought the case had been continued, but we'd been in cou
on the 26th of Julv.

Q - Did you aall him up and say, kr. Xirby,
there has been a terridble mistake, I migunderstood you and
went and got judgment?

A I didn't c¢all him because he didn’t asgk m¢
for a continuance. AZter the 18th of Julv I never talkad
to Mr. Rirby again until I met him down hoere later or.

Q Did you try o cell him to tell kim that 4

had been mistaken and you had gone in and gotten 2 judgment

6!
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v, }. koNamars, wr. = Qross o

) ko.

& Wnen you went to court and obtained
Judgment on July 26th, was there evidence at that time a:z
to the value of the lost oproperty?

3 No.

Q At that time did you explain te the court
the provigions of ths warsaw Conventiosn?

A ¥o. I didn’t knovr about it

Q well, now, sir, you ha knowledge of it,
¢id you not, from the papzrs that wers forwardel to vou in

kr. Kirby's letter of July 20th?

A Yeah, he sent these things to me. Certainly.
Q Did you havs occasion to review them prior
to trial?
b I think I read them, yezh.
Q - S0 you were familiar with the Warsaw
Convention? |
) 3 As familiar as you car get by reading

quickly through it,

Q Did you point out to the court the importance
of the Warsaw Convention as %o that hearing?

A I certainly 4did not.

Q Di¢ vou give z copy of thé July 20th letter
to Judge Wilson?

A Noe. We certainly did not.
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Yoo Y. MoRomarz, or. - Crosc St

G Was it your testimony oxr was it Mr. shea’:

testimony -- eéxcuse me. It was ysur case on July 26th
that you were asking for punitive damagese rzther than any

cthar type of damavues?

A As I recall in the other court on ths 2.t&
the judge -- the defendante were called but werrs not there,
he asked ¥r. Shea the amount sued for, five thoasand 3cllars,
and graated judgrernc,

Q So there wasn’t any proof of any loss or

number of suitz or eny valee of the sulte?

y:3 | i

& From vour examinsztion 2£ the facts, do y&u
know whether or not Mx., and lrs. Sher, in fact, did £flv cn
National Airlines cn or about June 3xd, 19797

A I would rather have Mr. Shea tell you.
think what it was is they weres to pick up a Nztional £lizht
in Miami and Netional canceled the flight or put thew
sonewhere and flew ther: to Philadelphia end Mrs. Shea at thpt
point was seven menths pregnant and they £lew them all arcpnd.
I would rather he tell ysu.
i, SHER:z I can claxify that matterx.
MR, CLARKSON: That's all right. I have no
further questions. You can put My. Shkea orn if

you want,
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KEVIE P, SHE:, the appellee, called as ¢ witness
onn hie own behalf, having been first duly sworn, was
examined and testified as follows:

DIRECT EXAMINATION

3¥ MR, MCNAMARS:

¢ . Shea, you've heard the testirony here.

A Yeos, sir.

Q Did you, in faet, actually f£l:r Netionml
AHirlines?

a K3, I Qidn't, Nationtl Rirlines canceles?

the flight that we were supposa2d to tzke fSrom rMiami to

Norfolk and gave no resson for canceling it.

c You ware running Zrom Massau to Miami®
A That’s right,
Q st Miami you were scheduled %o board

NMational airlines?

A PThat's correct.

Q Was wour baggage checke? by MNationzl
Airlines? |

& My raggage was checked throuch Kationsal

Airlines to Norfolk.
Q The flight, you're saying, was canceled?

A Right. t was canceled without any
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explanatior given.

& And when you returned to iorfolk, 4il vou

approach the National buggage --
A Yes., we had 2 lot of problems with

National, As I snid, my wife was sgeven ronths pregnant.
Wwe couldn’t get anv cooperation out of thes ticket peopls
from Kationzl in Miami to £ly us out thot anight., I hadé th
be in court that day. PFinally, zffer arzuing with then nb
2 half an houxr, thoy finally got us & f£light via Unitad
to Baltimore and I zuezs we csught anothe: United flisht
from Bzltimore bech: to Nerfoll,

fiiter we arrived back home we were missin
all our baggage. I called National zeverzl times., MV wil
called Kational several times. The one number at the
airport was busy. The other number in dovmtown Norfolk,

when I called there the ¢irl said she couldn®t take care

&
T2y

[

of things like thcot and it was Just tos Lad if the other
nupber was busy at the Porfolk sirport., So at that time

that’s when I filed suit kecause of thelr nasty attitudle.

Q *ou purchased yzur ticket in Hampton,
Virginia?

A 1 purchased my ticket in Hampton, Virginiz,
‘through an agent of National Airlines. .

MR. McMAMARE: I have no further Queaticns,
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CRO3H-EXAMINATION

Y MR, CILARX3ON:

v M., Shea, I gather that youv and Mr. McMamara
are law partners?

2 That's correct.

@ And when wou went over tn court on the 26th,
I gather from Mr. MoNsmara that youa were not asked tn clvs
any evidence s to the value of the iost goods?

& I had 2 lis%x ot that time which I don’:
have with me today and I war grepared to testify, but tae
judge just entered judgment since nobody fram National shawad
up.

c B3d vou had an opportunity tc veview your
file or Mr, Mctamarza'z file, Lf you will, prioxr ko the trial?

. 2 haven'’t ~= I've looked through it, but
I can’t say that I’'ve reviewed it.

Q x> you know whether or not you read M-,
McNamara's letter -- I mean Mr. Xirby's letter to Mr. MeKararo:
on July 20th?

a Yez, I did read that lettsr.

< And do yua remember the last paracraph in
thexe? Did it mak= any impression on you.ﬁhere ¥Mr., Xirky
wrote to Mr. McNMamara, "I undersiand that you will grant me

a further two-w2ex ertonsion in which to rescand ce your
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motion for judgment"?

A I remember reading it. I know Nr. MoNazpara

never agreed to it,

Q Did you at that time feel that maybe a phons

call or another letter to Mr, ¥Yirdby was indicatad?

§ I felt that it was -- we were the plaintiffs,

-

and if he wanted to make 2 phone call he chouvld celi us.

Q were you familiar with the fact that
Mr. McNamara received another letter on July ~- dated
Bugust 9th, 1979, from Mr. Kirbyz

F:3 Yes, I am.

Q Did you read that letter shortly after iz

was received?

a That I don’t remenber I know whet wac |in

it because I remember Mr. MoKamara to0ld me whet was in i1

Q Did you and My. ¥Mcuamara ever discuss lgtting

Mr. Kirby know by phone cr by letter that you had gotten |z

judgment and things wers kind of moving along?

A No, we hadn’t, bezause we had hed such

bad luck with National all along we wera jaust going to wsics,

and when we got the time levy on some eguipment.

o Dié you ever write Mr. Kirby and instead
levying on some egquipment write Ur. Kirbg and asx when b=
going to pay the judgment or what he was going to do abou

A I don't believe I wrote any corrigcondsn
. [

Pﬁ
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K. P. Shea -~ Cross 3¢

in toy matter,

Q Did you know that Mr. Kirby was an attorney?
A Did I know he was? |

Q Yes,

A I assumed he was. It waz on an attorney --

law £im in D.C,, ths stationery,

Q 8¢ you did know that your law firm was
dealing with another law £irm?

A Th=t's correct,

o and yeu were not dealing with the clieat,
Nationsl., You knew you were dealing with an independent law
£irm?

& I knew I was dealing with National »irlinas!
law firm becruse I read an article and I belisve it was in
the American Lawyers saying that Xirkiaznd and ELlis have baen
paid four hundred and some odd thousand dellars in legal faees
by National Airlires.

Q | You don’t think that has anything to do with
the casge, do you?

2 No, but I knew there was & connection beceause
I remepcer reading it.

Q You indicated that you bouchkt z& ticket from
& travel agent. '

A Yes.

G Did you ~- is that Trawel Aasescciates,

23
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Ltd., Hampton, Virginia?
i Yes.

G So you really didn’t buy them £ronm Nati%nal
Airlines, you boughkt it —-

A I bought it from their agent is what I sazid,
that’s their agent. ‘ T

G what leads you to beliewa thet they are |ar
agent 0f Nationsl rather than ar indspendent lucal

corporation?

1]
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TEE COURT: Welve had quite a bit of
evidence in this hearing so far that deals with
the merits of th2 case. This iz some more of il.
I don't mind listening to it, hut I don't tiaink
it has anvthing to &0 with what we're talking
about.

MR, CIARKSOX: It might, Judge, if we g2t

into the record the Warsaw Convention. Thai wou

=
£

be the only connection.
TS COURT: We won’t get into that unless
we open for rehearing. I don't object to it. I
think it's fair to tell you it doesn't have anytiing
to do with whether or no%t tho motion for rehearing
is granted.

MR. KIRBY: If I can commenit, youar IHonor,

it is relevant to the motion only to the extent 4&
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that our brief telks about the warssw Convent:i<wr.
Ung ol the jurisdictionul bases is sale Ly the
crxrrier in the jurisdiction of the court whers
suit wae brought and that’s why I wanted to pursus
this and demonstrate —-

TEE COURT: Nobkody is sugoesting that the
lower court had no jurisdistior o deerl wikth =
rotion for judoment.

MR, CLARKEON: That’z 2ll I have, your FHonor.

Thank you, Mr. Skes,

MR, MONAMARA: No further Questions, your
Homor. Wi have no further evidance, vour Horo:x.

MR, CLARZSON: We have no further evidence,
your Eono:.

THE COURT: Gentlemen, what are you going
to say about it?

MR, CIARKSON: If your Honor pleese, 1 was
somewlat hesitant iﬁ making the final argument
whan I have my expart siiting nex: to me who is
really the expert, tut we fegel very, very strongly
that thiz matter should be sst asiﬁe, we frol,

for tho reasona that were given in the brief, bu«

23 i€ I could just go over them.
24 THE COURT: Yes, sir.
25 MR, CIARXEON: We feel that the facts h-ve
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been estaklished, and now that koth sides are in,

there obviously are some discrepancies as far as

what was said to whom, but X think the evidenc

is glear that Mr. Kirby at least, rightly or

wrongly, thought that the extension was grante
and at least he confirmed that feeling by two

separate letters to Mr. McNamara, the letters

of July 20th and August 9th. HKe at least indicaked

to Mr. MocHNamara that he felt there was an extension

and that he was going to act accordingly.

I think it's significant that Mx. McNam%ra
never replied to those two letters, either by
telephone or letter, and even after ths judgment
did nothing until a levy was made on an airplan%.

We feel, first of all =-

THE COURT: Was it on an airplane? I th?ught

it was a truck.

MR. CLARKSEON: I thought it was on an
airplane.

MR. KIRBY: I think it was a truck.

MR. CIARKSON: We feel that this cour: d%es

have the authority to considar this case de novog
and we feel that all the iasues'up to the point

of the mexits in the case can be decided in this

court. We feel that this court does not have any
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reason to send it back to the lower court; and
if this court does send it zack, then I'm sure -
it would be back heres sooner or later anyway.

Now, as far as what happened with thius
default judgment, we fe=l thut it should be set
aside. We feel that the reasons it should be
set aside were recause of accicent or surprise
or, if you will, I put it in quotes, Zfraud, a2nd
I'm not saying that Mr. MeNamara wa3a Efraudulent,
we 're just saying there was & misunderstanding
between two members of the ber, two officers
of the court, and it's a very unfortunate thing
and we feel that if for no other reason, when you
have two brothar attorneys fighting over something,
that it at lesast ought to be heard on the merits
that the truth can come out.

We have sugzasted in here that no one is
going to be hurt by having this matter heard on
the merits. Mr. and Mrs. Shea, if thev have «
valid case, will certairly have their day in courc.

There is a bond posted now snd the court
could cerxtainly give them judgment if it was
indicated. BHowever, it would certainly do
irreparakle harm to the defencant if a judgment

were granted against them, and as indicatad, theE%_
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€idn't even havae Mr, Snea az & paAssENUer Or T

certzinly did not have thair d=y in court.

THE COURT: By his testimony they must lhave
had his haggage. I &on’t know how they work,
he said that it was checked through on Nationa
and he was shifted to United when tne flight was
canceled., I've heard no other evidence about thne
baggage.,

MR, CIARKZON: If your HONCr piese =-

THE COURT: It may not make 2ny Giftecencs,
again, on the bazis of what we’rs talking abaut
thiz morning, but his evidenes ac this point s
that the kaggage was pleced or checked through
Rational and thereafter they cancelied the fligh
and he was put on United. It may not mzke a
difference this morning.

MR, CLARKSON: I think that the point &g
far &s the claim is where he flew, not where the
baggage flew and -~

THE COURT: I don't know whether thet woul
be true or not. It may not ke important herxe,

MR, CLARKSON: Orn Page 5 o§ our brief,
your Honor, we point out thet 2 default judgment
may be set aside if it is void or resultad from

£raud, accident, surprise. I'G like to point ou
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Zirst oZ all, Section 16.1-112 of the Virginia Code
and I'd likz to go over this briefly and then hand“
thig section to the court, if I may. I know the
court is familimr with it, but just -=-

THE COURT: Don’t assume anything, Mr.
Clarkson. |

KR, CLARKGCH: In this purtniculmr section
it =ays, "Every esuch sppeal sholl be trieé by zne
court in a summary way."” Then it goes on to suy —
and I’m paraphrasing -~ "All leg:l evidencse
produced by either party siinll be heard, whether
the same was procduced or not before the court from
which the appeal iz taken." Then it goes on, "such
order or judgment shall be made or given by the
court from which the appeal was taken.”

I would 2also refar the court to Section
i6.1~10&, “"Appeals f£ror courts not of record in
civil cases, Prom any ordar entared or judgnment
rendered in & cour: not of record in & civil
case in which the matter in controversy is of
greatex value than £iftyv dollarxs, exclusive o3
interest,” et cetara, et ceters, "there shall be
an appesal of right, if taken within ten days after
such order of judgrens, to z court ¢f record.”

Now, az faxr as Virginia law is concermes,

'7/9
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your Honor, I would like to eits tu the court

which were in the brief, of couxss, two cases
which I feel are very important and we would asgk
the court to read, I have copies of them hera,

One is Moore vs. Lipseomrb which is 80 va. 546,

an 1887 case, 1It%s an ¢ld one and it's been arpund
for 2 long time, but I think thet it is good
authority for why we're herxe today, Taiz is 3
case where 2 sunmonsg was returnsble to ¢ certal
time in the February Rules as tie pleadings use
to be and at that time the attorney for Mr. Moox
got together with the other attornpy a&nd it szys
Mr., Turner was at the time confined to his room
by 2 severe injury received in the breaking of @
bridge and he told Lipscomb in answer to the
inguiry whether he was going to demand a trial
in the case that he would not, that he would not
ettend the court &nd that he, Lipecomb, might resk
asgured that he would not &sk for & trial in the
case, that he had no intention of trying  the case
Relying upon this assurance of the plaintiff’s
zttorney and knowing that 4if no trisl of the cuse

was to be held in the May term, he would have

- nearly eight months within which to employ counsel

and make his pregaration for the deiense.
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e waz completely thrown off his guard and
prevented freom méking his uvefense to tne common
law a2t the May term, 1637, & Zudgment by defaulit
was rendered acainst him and the court coes on ir
sayirg, "But it is 2lso true thet the object of
Mr. Lipscomb’s vizii to My, Purner was to ascertain
whether the judgment would e rendsred ageinst nim
at the May term. If f£rom ary ciuse hs had mede nw
dafense and not merely to iearn whether he wouid
ask for or inmist upon & trizl within the litexrxl
reaning of these words and from the assurances OF
Mr. Turner cn this point, it was uztural thot he
should believe that there would k= no judoment at
the May term and that there wns no necessity of
nls locking after the ezss st that tiwme.”

Conceding for tlz saks of argument that
Lipscomb knew nothing akout the necessity of @
plez, it sesms clesar that the assurance oF Turner
prevented him from empleoying a lawyer prsviaﬁs &
the May term of the Circuit Court, who would have
known and we must presume would have donc what wag
necegsary in this matter and oo was the occasion
of Lipscomb’s default. and we ﬁ&ei thet the fzets
in this case are similar to what happened here,

“wo attorneys were discussing the matter, twe
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acttomeys had by agreement continued & case fpr
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two weeks, two attorneys, whetner they nad
diascusged a eontinuance or not or whather it Tas

agreed upon, one attorney at least thought they

had agread upon it and confizmed this agreement i

writing on oo occasionsy, and -y silence, zy doi

~z

nothing, or not informing Mr., Hirby h2 was wronsg,

he was crazy, he was -~ they were goins to gell n

judgmenc, in fact, nothing was donu excsgt silunge

and, thersfore, there was a judgrent rendezed

against «-

THY COURT: There iz evidencs: before ths

court that lMr. Kirby's letter was dated July gtk

MR, CIARKSON: Yes, sir.

THE COURT: There is cvicence tiat

Mr., McNamera received and read the letter and @idn’t

respond to it.
MR. CLARKSON: That's corrszotl, your ionoex
THE COURT: Is there evidence az to when

he gat it?

M, CLARKSON: When he got it?

e COURT: Yes.
MFE., CLARKSON: He testified, your onor,
I'm advises - I was not at the lower court --

THE COURT: 2X'm talking about hers.

8
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MR.'CLARxsaﬁz -=- that he got it bafore the
26th.

TES COURT: Okay.

MR, CLARKSON: and then thgre is evidence,
which is Exhibit T, that again he was notified
after the trial that Mz. Kirby at least thought
thers was an agreem2nt on a continuance.

THG COURT: and at that point, aszsumanyg the
judgment to have been obtainad, on the 2éth o
august the period for appealing thuc had already
expired, a response wouldn’t hzve helpec.

MR, MCLEMCORE: But the tairiy days for
opening the case -~ the case was in the lwicr court
for thirty days and the execution wes not iszued.
Thers was no no:ice‘ta ¥atieani Airlines until after
the thirty Qays.

THS COURT: That’s righe,

MR, MoLEMDIE: Beoyond the thirty days to even
exacute it,

MR, CLARKEON: 2o et that point thexe could
have beea scomething done.

I think it’s significenti that thers was no
answar to the august gth letter., At that point
I think it was the duty of an attorney dealinc with

another attorney in good f£zith to at least call him
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and say there has been & misuz;derstamiing,
apparently, and we Adid go in ang get a judgmenit
against your client and now what can we do abopt
it. But apparently by silence by Mr. McHNamara

nothing was done until a levy was made on some

property.

And I would also sugyezt to the court what
when brother attorncys are dezling with each oifiner
as we Qo every day, al) day, that there has to ke
2 certain amount of good faith in our dealingc,
Most attorneys in this area would not go Lo the

length that Mr. ¥Yighy did. I would suggest Lo Lhe

court that cases are continued by zgreemznt ever
éday. I would suggest - I believe cases'will bL
continued in court even witn the court's permislian.
I think an attorney could represent to the caurl
that he had talked with opposite counael and by
aggrement of counsel, your Honor, we would lixe |a
continuance. In most cases the circuit courts &
that.

THE COURT: Generally speaking, that’s the
way it works.

MR, CLARKSON: &nd go, thérefore. T think
that by custom in this area when attcrneys are

dealing with each other they've got to ¢o above
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and baycnd what the gencral business coamunity
would do to each other and above the marketplace,
The court is more familiar than I am akout the way
the stock market works. Pecple live on their woxd
and I think it’s the same with attorneys. This
was a terrible migunderstanding. Again, I don't
say that there is fraud with the guotes around
it, I think it was 2 misunderstanding. I think
that posuaibly Mr Mclamarz was pressad and wlks busy
and guite possibly -- and I don't know this -- but
1'm suggesting maybe he didn’t read the isttax.
raybe he didn't kaow that. 8u I'm not poiating my
finger totally at the fraud angle, but I do fsel
that it was piainly ¢lear and plainiy documenced
that Mr. Kirby thougat thac there was & continuance
and acted accordingly and I think that scmething
also goes through my minc, I think that the law
firm of MeNamexa and Snes, they’re law partnasrs, and
I think that they felt -- and obvioualy I didn’'t
realize this until I got here =-- but they were vexy
bitter or they’re very mad with Xational and they
said all zight --

TEE COUKZ: They did aounﬁ a little irritated
today, didn't theyr

MR, CIARRSCN: They did. 4and for thati I'm
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gorzy. ut I thisk that as bad ac Naticnal muy be
in their eyes, I think T National as & Gefandant
at least deserves, like any other defenéant, a day
in this court. I think if this case were the
little, old widow who came in here aftexr having
thought that she had gutten & coatinuance and
he aherlff had come out and levied upon hex
homestead furniture, that taers wouid be gresc
synpathy for her here and I taink timt even th
this is & corporation, thejy’rc oll eguali undex
law ard we're not asking for sympathy. wWe'ze 3
a2sking for a chance to try this casz on tie moxf

THE COURT: All right.

MR, CIARKSON: If youwr Eonor please, 1 w
like to go back into ong further thing., WwWe cit
a8 lot of cases. We feel that the law is in our
favor and we feel that squity is in our fsvor ar

we fezl that this court can oonsider koth in i

[5]

court at this time and that has been spelilied ou
pratty well in the brief.

we feel that there was notice to &ll concerned
we feel that Mr. Kirby did what he was supposed 19
have done under the circumstancez. Kext, we fgel --
and I alluded to it == that if this court doee grant

a hearing on the merits, no ong is going to gat zt

JAIME, BROWNING & ASSOCIATES, INC. '
CERTIFIED SHORTHAND REPORTERS i
COURT REPORTERS

LTSN -




10
1
12
13
1
13
11}
7
18
19
20
a
22

28

LY)]

with =ne excepiion that Mr. Zhea is goxing tc have
t cowe back here another davy, Mr., Kirby is qgeing
to have to come down here and &xv the cuse anothe£
day and that would be the only harm. 3If it’s not
done, I think that the court realizes that the
defendant hazs not had its day in court.

Now, as far as the judgment is concerned,
wae feel thax, £irst of 2ll -~ 2nd it’s outlined
in the brief, your Bonor -- that we feel very
gtrongly that the judgment over there in the liower
court is void on its face., We fesl that it's
void on jurisdictional and procsdural grounds,
Wwe've gone into that in thae brief and I think
that it’'s szid much bettar then I ocun s2y it right
here.

I think it’s interesting, Judge, the axhidbit
of the motion for judgment, it states in effect
that they’re asking for five thovusaad dollarxs for
punitive damages aad loases and X think its
certainly true thxt you've got to have actual
losses before you can have punitive loss2s. Thare
ie no pleading of that and I think that =

THE COURT: MNr. Clarkson, for punitive
damages and losses incurred. \I can sea no way to

read this as punitive loeses, s it seems to zey
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punitive damages and losses incurred. That, zgain,
may not be especlially pertinent to what we'ze |doing
this morning, kut I guesa it's the way you put the
emphasis on that sentence.

MR, CLARKSCN: I think in any court it would
certainly be demurrable or at least the court
would agk ==

THE COURT: You could get a 2iX1 of

particulars.

"

MR, CTARKSCH: You certainly osuld sl

Bill of particulars.
I think that the only thing it does as fx
as & Gefendant is concerned isg indicete that they'ss
in court and you've got to £ind out somethinc
further.
And also, if your Bonor please, we feal vary

strongly that the law of this cese sheculd be under

the warsaw Convention, Thai'’s the law oy the iand.
It's nothing peculiar to Virginia or the Circult
Court of the City of Humpton, the General District
Court of the City of Eamptlon.

THE COURT: Somewhere betwegen Taiwan —

MR, CLRRKEON: Maybe like oux treaty of Ixan.
I think that that igc the law 2nd we fecl that

2

1ir. MceNamara was at lesst given notice of it 2nd|i'm
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surz an a practicing attorney ho's familier Qith
iz and he apparently didn’t poiut thut out to the
court ovex there. appareatly the court didn':
take it into consideration and we feel thae: the
judgment is void on its face becauses that was not
considered and thers is evidenss and tastimon:
today that it wasn’t considzve:s.
For those reoagon:, vyour iinor, we wery

strongly urge upen the court £o grant our motion,

ive National its dav in enurs and let *he <hl
-

Rl

1

-
s
-

L3

£fall as they may.

THE COURT: 211 ricght, sir. Do vou wish
to commant?

MR. MCNAMARA: Yes, sir. It will be ver:
brief.

After listening to my co-counsel talking
apout things being egquitaple, I shudder to vhink
what it'2 costing Natiornal Aixlines in legal feecu
ané time over this five thousand dollars.

THE COURT: That’s a mrtter which ie alsce
not relevanc,

MR, MCNAMARA: “rue. X've been practicing
before the Bax for fifteen years., I've never hed
any problems with giving cases continuances: Lut

on the other hand, I don't know whether zn- vLiorney
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in our area -~ I wouldn’t write a letter and say
I assume vou're coing to continue it. We agreed
to continue it. We continued it. But I didnlt
asgzume it.
There is a dispute in the facts hexe bitween
Mr. Kirby and X and this thinc is like & pyranid,
it just keeps arowing. I think the burdzsn of |proof
ia on Nationzl They'ré coming ir h2re and aslinoe
that the thirnc be set aside and £ new trial k=

hnld, and there was never anyv agrarment & o (Che

sacond continauance. I think it probably to 2
large degree comes dewn to perhaps my testimonl
ageinet Mr, Kirbv's, True, he wrote n2 & 1ett£r
on the 20th. He wrxote a letter on the 9th. By
the time the letter on the 9th got to me, the ta2a
days for appeal had passed. I think the court
has thirty days to sat aside. Basically we think
you can appeal for ten days. Ten days has gons.
I think what this whole case really boils
down to -~ and wa've been to Judge Mzssenburg,
we 've been te Judge wilson and ncw we're here. | I
can quote Judge Wilson almost to a2 tee. He saigd,
*pDid Rirkvy drop the ball?® And‘that's what happenad
and that’s why we’re here. I would oppose their

motion. 90
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MR, CLARKSON: We have the burxden, your
Honer, if ¥ may have the last word.

I must disagree with my brother attorney,
that I don't believe that Mr, Kirby dropped the
ball. I think Mr. Kirby is a wery prolific
letter writer. He at least understood that the
agreerent was made. He mat? have not had any facts
to base that understandinz, but he at least in
good faith understsoed it and expressed thnt
understanding on two different oceasions, and
by silence Mr. McNamara naver indicated that hre
WAS Wrong.

T think that there is certainly a duty when
you're dealing with attorneys and you're dealing
with someone else?®s case, and this iz a casc.
This isn’t a matter between two attorneys. That
if an attornev is wrong, you would normally point
that out to them, Dear Mr. Xirby, I do not agree
with your assumption that this case is continuved
and, in fact, I geot a default judgment liast week.
I think those are the things that we all
understand and we 2ll come to expect. I don't
think that you need to be a member of the bar to
understand those and we feel that Mr. Kirby dié

not drop the ball, but he threw two passes at

N
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Mr, McMamara and they were fumbled and now we lre
asking them to play by the rules.
THE COURT: All right., Thank you, gentilemen.
I think the f£ile and the mztters that you have
come in on today have pratty well illustrated what
we're talking akout., I'm not geins to rehash
everything. Counsel and the partiss have agreed
that welre talking heré today not about the werits
ef the claim itselfs, hut about the question of
whether the motion to set aside and for & naw trial
should be granted. That shovld be done if the
evidence establiches either that it appeamad o
be void or it's a result of fraud or whether it
was the actual time or the constructive time which
is a prior unfair dealing before the court as a
result of misleading statements or conduct on the
part of one side, in thiz case one attorney, which
zesulted in cauzing the cother =ide to not r&alife
what it had to do to defend itself.
of ecourss, we've had basieally Mr. Shez
who &idn’t know anythine abaut thir, Mr. McNam%xa
knows something about it. Mr., Kirby knows sometling
about it. Mr. Shee might have Seaa on the airplans,
but hes doesn't know anything about the negotiations
and the letters going back and forth, and what we
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have is Mr. ¥Xirbv’s belief that the second
continuance was granted, Mr, McNameyxa's stxterment
that it was not. The letter of the 20th says that
in part, that Mr. Kirbv hoves that with the material
he has sent Mr. McNamara that the suit should be
droprned and asks that -~ and he said if that’s not
the result that's to be reached I anderstand vou
will grant me another two-~weekh extencion,

There has been some referencs here to the
District Court having said that Mr. Kirby dropped
the ball and some reference here to MNxr. McMNamarz
fumbling a couple of passes. It seems to the court
thet if we sav --= well, €irst, I don?t think there
is any reason to think that either Mr. Kirby was
trying to in some m2nner twist Mr, MoNamara
around nor do I think from the evidance that the
reverae accurred; but if we say thet Mr. McNamaxa
rmust in his peril) reazd these letters and respond
to them promptly to keep My, Xirby £rom making a
mistake, it seems t5 me we must alsp say that Mr.
Xirby in his peril would fail to keep track of the
docket and on an a2nswar to the inguiry made.

I think that's where we are. Quite frankly,
as I have told everybody in this case, either
privately oxr in the last hearing, I don't think the

33
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case cught o he nerxe and I had very muach hog

justify or establish the ground which wouléd eilther

reguire or authorize this court 4o set aside

prior judoment znd erder & new Trial and that’
the ruliny ef the zcourt,

I note the exception, ©f course, ¢ Mutiomzl
Airlines to this action. 1 couasel daesire &

entry of this order to be withhsld £3r 2 counls

of days, you cdecids whethey ynu want ts g Soangerd
with it or not, we'll do that. Do you want to go
ahead and spresd it now?

MR. CLARKSON: I would spread it righ.

We're going to appeal it,

THE COURT: #T. Gibson, i you will spre:
it right now and they will note theix gppeal.

MR, CIARXKS0N¥: Could we have the injuncii
that is now in effect to continue en?

THE COURT: That injurction is digsolwed
by ite own terms on the third of Decencer, thise
coming Monday. I presume from what has gone on
before in this case that it’'s the intention oI

Hationzl 3dirlines to egssk the @ppellats zeviewr of
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tae deeisisn, an? I'm {aclined o think that tha
iajunction or something in the nature of senzzsedeas
snovld continue for the reemson thet I'm guite
certsin that if I shoul?® dizsclve the injunction and

refuae to procsed further with it, should e

<
£

-~

Stk .
[yt o)

Ll
0
Fe

able to get & contxary rulins Srom om

justicos cf tha Supgrems Court within £ifteson

[
w

minutas, I think it'z appropviste thst we simsiy

contimiec it uniil the Supreme Jourdt has resgived

and avtoed upon the preliminsrcy papers voa filc,
At that point, though. I would gk yoou £0 e

depending egain on what results you wans e Tmast,
if the Buprsms Court intends to take cognizance
of the matter and rule on it, that you seek a
supersedeas at thai point.

The bond is now ten thousand dailars and I
suppose in view of the lenguage of the orcer or
the decrza which set ap the injunetion you better
have znother one because it expires on Mondav,

I think it%s acen.

MR, MOMAMARA: @oon on tie 3rd.

TIL COURT: I auggest that yau give me a
decras which will estend it,

MI, CLARKSON: I think we may hove one zight

hera, your #@onorx.

S
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THE COURT: I don't see any sense in taking

all of this.
{Discussion off the record.)
MR. CLARKSON: Tom, do you want to ==
MR. KIRBY: All right.
After the court's ruling the court ané
counsel had a discusgion in which it was agreed

that the Shezs would not attempt to enfsrce th%

ocutstanding judgment until such time as the Suprems

Court of Virginia or a Justice thereof haz acte
upon National'’s application for -

THE COURT: I don't thaink that’s accurate

iy

I think what happened was that the court said i

’

would extend its injunction to that point. The
Sheas didn't agree not to enforce it.

MR. KIRBY: I thought we were going to da
it.by agreenent.

TEE COURYT: I was asked to extend tac
injunction. We were talking about whether the b
would remain in effect and you all agreed that
you were going to submit a new injunction before
the 014 one expires, which will be endorsed by
counsel which will say that the~§xecution of tha
judgment, which is really the foundztion of this

action, would be enjoined unless the injunction

l &1

ond
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iz modified or dismissed until such time as the
Supreme Court of Virginia acts on the petitioen
for writ of error. That'’s got to be done before
the other expires.

MR, MCLEMORE: We'll have an order for you
Monday morning.

(The court adjournes at 11:00 a.m.)

-000
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PLEASE SEXUE:

=M F. PREPS, JR,, District Sales !anacer
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Alevendris, Vizpinia 22314

| [EFEDANT
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KIRKLAND & ELLIS

1776 K Street, N.W.
Washington, D.C. 20005

Washington Office ) Chicago Office
- Area Code 312 861-2000
Area Code 202 857-50C0 July 5, 1979 e 2 .
To Call Writer Direct - 200 E Randolph ‘:‘Mve
202857- 5062 . Chicago, Iif, 60801

W. H. McNamara, Esg.
McNamara and Shea
133 King's Way

P.0. Drawer 310
Hampton, VA 23669

Re: Shea v. National Airlines - General District
Court for the City of Hampton

Dear Mr, McNamara:

Thank you for your courtesy in talking with me on
July 5, 1979. During that conversation, we agreed that
the July 12 date set for response to your motion for
judgment would be extended for two weeks, and that you
would notify the court-of that extension. We also
agreed that you would provide me with some basic infor-
mation concerning the Sheas' claim, which I understand
relates to luggage lost after their return from Nassau.

: Upon receipt of your'letter, we will conduct an
investigation and, if necessary, retain local counsel.
If local counsel is retained, you will be informed
promptly.

Again, thank you for your cocperation.

Sincerely urs,

TK:bas

cc:. J. Lindsey
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P Lo ~ Hhired Floor Hito Tidyphono 722-9879
Gregorsy B. Plamoheorcd Lot oo Dracver 310 7222605
Willior, - Broyer Harmpiors, Yirgineas 23669 ~

July 11, 1979
Mr. Tom Kirby

Kirkland & Ellis
1776 K Street, N. W.
Washington, D. C. 20006

Re: Shea v. National Airlines - General
District Court for the City of Hampton

Dear Mr. Kirby:

I am enclosing herewith copies of the .tickets and baggage
receipts and related documents showing the flights by Mr. Shea on
National Airlines.

I believe that these should be helpful to you and I might
point out that since Mr. Shea returned to Morfolk he has only had the
use of two sumer suits because of all his other suits were lost by

National Airlines,
- Singerely Yourg,
At V}% (B
arren

WHMIR: dj H. McNamara,Jr
Encl,
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5062 ' July 20, 1979

Warren H. McNamara, Bsq.
McNamara and Shea

133 King's Way

‘P. 0. Drawer 310

Bampton, Vizginia 23665

“Re: Shea v. National Airlines - General
Distzrict Court for the City of Eampteon

Dear Mr. McNamara:

. Thank you for your letter of July 1l and for returning
my call on July 18. Based upon the information yourprovided,
we have been able to confirm that the Sheas did not travel on
Naticnal at all during the flight on which thelr luggage
was lost. Instead, the computer shows that they flew through
Baltirore, using Bastarn and Cnited.

Since this was an internatioral £light, it was covered
by the Warsaw Convention. I bhave attached a copy of this
for your rsference. You will note that under Articla 30(3),
liability for lost luggage rests on the carriers who actually
performed the transportation, in this case United, Easterm
and ,osslbly Bahamasair.

~As I ezplained, the carriers have mutually agreed that
lost luggage adjustments ara handled by the last carrier in
the chain, in this case United. -You will note that Article
30(c) expressly gives a cause of action against "the last
carziar."” "According to Tnited's computer, the Sheas have
filed a claim with United for a red suit bag bearing tag
#$13-72-96 which clainm is recorded as SND $0753. Undited
has mailed the Sheas a claim form and, upon receipt of the
inforzation requested thera, aprears ready to make a reason-
able settlement. In that regard, however, I call your atten-
tion to the limitaticns of liability set out in Article 22(2).



RLT

Harren B. McNamara, Esg.
July 20, 1979
Pace Two .

Thers are many other reasons why the Sheas have no
claim against National, which never carried their bags.
FPor example, no prompt claimrwas made in writing to u
National, nor wereg the other terms of Natioral's taxifZ
concerning lost luggaga complied with. I have attached
pages_from a recant pleading citing numerous cases holding

that. wuch tariff provisions hava an effect eqnlvalent
to law.

K SO
. ° EAE Y
i

. 7. hope that this letter and the Warsaw Convention .

oo . ‘3

"prcvmée.vou with sufficient grounds to drop your suit

against National. If so, pleasa let me know. If not, I
understand that you will grant me a further two-week
extension on which to respond to your Motiorn for Judgment.

Thank you for your courtasy.

Sincerely yocurs,

Tom Rirby

Encl.
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5062 : August 9, 1979

Warren H. McMamara, Esq. .
McNacara and Shea

133 Xing's Way

P.0. Drawer 310

Bampton, Virginia 23669

Tﬁé: Shea v. National Airlines - General
- District Court for the City of Hampton

Lear Mr. Mcsamaia:

In latz July we agreed to extend the date on which
National mpst respond t£o your outstanding Motion for
Judgrent pending your decision as to whether or not it
shonld be withdrawn. I have not heard f£rom you since,

and your secxatary was unable to glve re a status report
when I called.

I presurs that you still have the matter under
consideration and will advise me when youn reach a decision.
X£ you alect to proceed, we will retain local counsel
and maXs tha prompt response to which you are entitled.

In the meantl:e, however, I undarstand that the case
will remain in abeyancs. As we discussed, sincs Naticnal
did not ever caxzy the Sheas on th2ir jourmsey home, it
has a number of absolute dsfenses which it does 20t wishk
to lose by defaulk. . .

. Thapk you for your continnlng courtesy in this matte..
I lcok forward to hearing from you.

Sincarely yours,

Tom Xirky
TAR :Smm
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