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VIRGINIA
IN THE CIRCUIT COURT OF FAUQUIER COUNTY,

FREDERICK F. NICKENS

Plaintiff

AT LAW No. ‘2¢& 3

vSs.

MICHAEL LEE McCOY

137 F Street

Carlisle, Pennsylvania 17013

Serve: Commissioner

: Division of Motor Vehicles
Richmond, Virginia

pursuant to Sec. 8.01-308, 310

and

WOODROW WILSON PULLEN

General Delivery

Warrenton, Virginia 22186

Serve: Secretary of the Commonwealth
Richmond, Virginia

pursuant to Sec. 8.01-328.1, 329

Defendants
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MOTION FOR JUDGMENT

. COMES NOW Plaintiff, by counsel, and respectiully repre-
sents unto the Court as follows:

1. That on or about the 24th day of May, 1978, at approxi-
mately 2:00 p.m., Plaintiff was lawfully operating a 1975 Dodge
Dart in a southerly direction on Route 17, approximately two
nmiles south of its intersection with Route 245 in Fauquier County,
Virginia.

2. That at that time and place, Defendant, Michael Lee
McCoy, was operating his 1970 Ford pick-up truck in a northerly
direction, and negligently caused his said pick-up truck to
enter the southbound travel lane in which Plaintiff was travel-
ing.

3. That at that time and place, Defendant, Woodrow Wilson
Pullen, was operating a 1975 Dodge vehicle, and did negligently
stop the said vehicle on the travel portion of the highway.

4. That at that time and place, it was the duty of the
aforesaid Defendants to pay full time and attention to their

driving, and to keep a proper lookout for traffic on the highway.
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Defendant McCoy owed a duty to keep his vehicle under proper
control, maintain a reasonable speed under the circumstances,
and maintain a safe stOppiné distance. It was Defendant Pullen's
duty to give ample warning of his position on the highway by the
placement of warning signs, flags or flares. However, notwith-
standing their duties aforesaid, the Defendants did drive their
vehicles in such a careless, reckless and negligent manner as

to cause Defendant McCoy's vehicle to collide with great force
and violence into Plaintiff's vehicle.

5. That as a direct and proximate result of Defendants'
negligence aforesaid, Plaintiff was seriously damaged and injured
in that he in the past has incurred, is presently incurring and/or
will incur in the future:

a. Medical expenses, including doctors, hospital,

nursing, medication and rehabilitation expenses;

b. Pain and suffering, both physical and emotional;

c. Loss of earnings and lossAof future earning capacity;

d. Temporary total disability and permanent partial dis-

ability, both physical and emotional;

e. Great inconvenience and loss of the enjoyment of a

normal life.

WHEREFORE, Plaintiff prays for judgment against the

Defendants, jointly and severally, in the sum of §_50,000.00 ,

together with costs and interest from the date of judgment.

[ OT e

Robert T. Hall

HALL, SUROVELL, JACKSON & COLTEN, P.C.
3930 University Drive

Fairfax, Virginia 22030

Counsel for Plaintiff

FREDERICK F. NICKENS
By Counsel
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THEREUPON,'the juky was instructed as to the law in
the case, oral argument was made by the parties, and the jury
retired.to consider its verdict.

WHEREUPON, after due deliberation, the jury returned
to open court and rendered its verdict as follows:

We, the jury, on the issues joined,

find for the Plaintiff, Frederick F. Nickens,

against the Defendants, Michael Lee McCoy and

Woodrow Wilson Pullen, and fix his damages at

$30,000.

Foreman

WHEREﬁ§ON, the Defendants requested leave to file'post-
verdict motions and were granted twenty-one days within which to-
do so.

AND IT APPEARING TO THE COURT that a® post-verdict
motions have been filed ,hirea.nfdw id l“" M "Cw“'wh.;ak
WWHEREFORE, in consideration of the foregoing, it is
hereby ADJUDGED and ORDERED that the Plaintiff recover from the

Defendants Michael McCoy and Woodrow Wilson Pullen the sum of

$30,000, with interest from November 3, 1980, and costs in the

amount of $§ 52,00

ENTERED THIS 2&: DAY OF M , 1980.

JUDGE N
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FINAL JUDGMENT ORDER

THIS ACTION came on to be heard the 3rd day of November,
1980, for trial with a jury, there appearing the Plaintiff in
person and by counsel, and each of the Defendants in person and
by counsel.

THEREUPON came a panel of thirteen veniremen, who were
examined on their voir dire, and the parties exercised their
pre-emptory strikes, alternately, commencing with counsel for the
Plaintiff, until there were seven veniremen remaining who, after
being duly swoxrn, served as the jufy.

THEREUPON, Plaintiff presented his evidence in sup@ort
of his Motion for Judgment and rested.

THEREUPON, Defendant MéCoy moved the Court to strike
Plaintiff's evidence as to him, which motion, after argument,
was denied by the Court, to which ruling Defendant McCoy duly
noted his objection.

THEREUPON, Defendant Pullen moved the Court to strike
Plaintiff's evidence as to him, which motion, after argument,.
was denied by the Court, to which ruling Defendant Pullen duly
noted his objection.

THEREUPON, Defendant McCoy presented his evidence and
rested.

THEREUPON, Defendant Pullen presented his evidence and

rested. .
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PULLEN'S
ASSIGNMENT OF ERRORS

1. The Court erred as a matter of law in permitting the
plaintiff to introduce into evidence guidelines which héve
neither the force nor effect of law.

- 2. The trial court erred as a matter of law in its denial
of the defendant Pullen's Motion to Strike at the conclusion of the .
plaintiff's case in its interpretation of Section 46.1-248, Code

- of Virginia (1950) as amended.

3. The trial court erred as a matter of law in submitting

the case against the defendant Pullen to the jury.

-~ 4, The jury verdict was contrary to the law and evidence

: in the present case.
5. The trial court erred as a matter of law in granting
Instruction 10 over the objection of counsel for the defendant
| Pullen.
6. The trial court erred as a matter of law in failing to
grant a mistrial yhen plaintiff's counsel argued to the jury that the
trial court would apportion the liability of each defendant if the

jury returned a verdict against both defendants.

McCOY'S
ASSIGNMENT OF ERROR

- Petitioner, Michael L. McCoy, assigns as error the
failure of the trial court to grant a mistrial or to other-
wise instruct the jury to disregard certain statements of

A counsel for the plaintiff made during closing argument.



Q.
A

Q.

Pullen?

Yes, sir, 1 did.

Was that HMay 24 of 19782

Yes, sir.

Could you generally, for us, using the blackboard,
outline the configuration of the roadway in the vicin-

ity of this accident?

(WHEREUPON, the witness complied with counsel's request.)

Q.

Could you locate north on there for us?

(WHEREUPON, the witness complied with counsel's request.)

Q.

A.

How did you happen to come on this scene?

I was southbound on Route 17; I had just actually ran
up on the accident. 1'd say it happened probably a
minute or two minutes before I arriveds I just ran
up on 1it, frankly.

Where was the state highway equipment when you arrived
at the scene?

The Court at the opening stated that the accident oc-
curred two nmiles south of State Route 245, but it was
two-tenths of a mile.

Two~tenths of a mile.

So actually, 245 is somewhere in the vicinity of here

(indicating). The state vehicle was parked, stopped

7.




[Transcript Pg. 3]
EXCERPT OF PROCEEDINGS

* K K N ®

TROOPER MICHAEL E. FRANK, having been duly sworn by the
Clerk, was examined and testified as follows:

EXAMINATION

BY MR. HALL:

Q. Trooper, before taking the stand, I wonder 1if you
might come over to the blackboard and help me there
first, and then I1'll gzive you an opportunity to sit
down.

First of all, could we have your full name and
your occupation for the record, please?

A; Michael E. Frank. I'm a sergeant with the Virginia
State Police,

Q. How long have you been so employed?

A. 10 years.

Q. Where are you stationed at the present time?

A. Supervisor for Chesterfield and Powhatan counties.

Q. In May of 1978, where were you working out of as a
state policeman?

A. I was assigned as a trooper here in Fauquier County.

Q. Did you have occasion to come up on the scene of an

accldent involving the vehicles driven by Frederick

dlickens, Mr. McCoy and a state truck operated by HMr.
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Q.

A,

Q.

A.

Q.

Q.

on the road in about this location right here (indi-
cating).

What kind of vehicle was thac?

It was a 1970 Dodge dump truck.

Where was the Nickens vehicle when you arrived?
Mr. Nickens' vehicle was off of the road. 1t was
somewhere in this vicinity right here, this location
(indicating).

Where was the HeCoy vehicle?

Roughly there (indicating).

Could we Jjust put a number 3 on the state truck, a
nunber 2 on the Nickens' vehicle, and a nuwmber 1 on

the McCoy vehicle?

(WHEREUPON, the witness complied with counsel's request.)

Q.
A.
Q.

A.

Q.

What kind of a roadway is this, macadam or asphalt?
It's an asphalt highway, two lanes.

Is it a primary road or secondary road?

Primary.

The object you have drawn in the middle, 1is that a
double yellow line?

Yes, sir, it is.

What were the road conditions on that day?

The surface of the road was wet at the time. It had




Q.

A.

been raining on and off. I don't recall if it was
raining at the time that [ arrived. I know that it
had been. I had my windshield wipers on from time
to tine.

Was the surface of the roadway wet or dry when you
arrived?

Wet,

Did you have an occasion to talk with Mr. McCoy at
the scene?

Yes, sir, 1 did.

What, if anything, did he tell you about this occur-
rence?

Mr. McCoy stated that he was coming down the road at
approximately 55 miles an hour. 'When [ came around
the curve, I saw a truck stopped. Applied brakes and
with pavement wet and dirt on the road, I couldn't.
stop. Swerved into the other lane and hit vehicle,
which was the Nickens vehicle. When I suaw it, it

was too late, 1t was right chere'; indicactiangz Mr.

dlckens' vehicle.
Where was the damage on the Nickens car?
Mr. Nickens received most of the impact. [ would say

approximately halfway from about where the tire is.




Q.

A,

You could see most of the damage in and around the
center drive, door post, mostly where he would be
seated 1in the automobile.

Where was the damage to vehicle number 1, the McCoy
vehicle?

It would have been the left front area.

From what is depicted, number ! is8 now turning somewhat
southbound on 177

Right; yes, sir,

From which direction on this ehart had vehicle unumber 1
been coming?

Going north, this way (indicating).

Did you have occasion to determine how far back in
distance, in feet, one could see from the rear of -
this state truck, vehicle number 37

I walked down in this area right here (indicating)
after the accident., Basically, what I could determine,
what I could see, I measured approximately 3381 feet.
Did you have occasion to observe any signs on the road

indicating that there was road work 1in progress?

Yes, sir. After the aceident, I proceeded scuth £o...
into Warrenton looking for signs you're asking about,

Approximately eight and a half miles south of that

/0




Q'

A,
Q.
A.
Q.
A
Q.

A.

locaction, the town limits of Warreuton, one sign that
sald, road work ahead.

What were the approximate dimensions of cthat sign?
Just show me with your hands, if you can.

About like this (indicating).

Two, two and a half...

It was a triangular-shaped, diamond-shaped sign.
Was it on a permanent stand?

It was on a tripod type of permanent stand.

Between that point and the town limits of Warrentcon
and the scene of this aceident coming northbound on
17, was there any other sign indicating road work?
No, sir.

Were there any cones?

No, sir.

Any orange flags or other indications?

No, sir.

Were there any lights on the state vehicle?

I have in my notes that the truck had four-way flash~
ers on. To the best of my knowledge, the lip, the
upper portion of the dump truck, has an area that's
cut out and has a wire mesh. 1 specifically recall

seeing a yellow beacon light in that area.

//
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Q.

A

A.

Where was Mr. Nickens when you arrived?

Mr. Nickens was 8till in his vehicle, and I adminis-
tered first aid to him.

What did you observe about his physical condition at
that time?

He had some severe lacerations about the shoulder,
arm, and some lacerations, I believe, on his face.
He appeared to me...of course, I'm not a physician,
but he appeared to have some...

MR. PALMER: I'm going cto ob-
ject, Your llonor.

MR. HALL: It's just as lay ob-
servation, Your Honor. I'm not asking for a uedical
conclusion.

THE COURT: I think it would be

proper to give a lay observation.
lle appeared to have first signs of shoeck.
Were there any skid marks left by any of the vehicles?
I was unable to determine or detect any, no, sir.
You weren't able to see any coming northbound in ir.
HeCoy's lane?

No, sir.

94d HMr. Pullen give you any statement about the

/2.




Qe

Q.
A.

Q.

accident?

All he saild was, 'All I heard was a bany and saw the
red car,' which he's referring to Mr. Nickens' vehicle,
'40 in the ditch.' That's all he said.

He said nothing about any signs or flaygys or cones?
No, sir.

What time of day was this, approximately?

The accident occurred approximately 2 p.m.

I'm going to show you a series of pictures and see if
you can identify them.

This appears to be the vehicle operated by Mr. Nickens.
Other than it's consistent with the damage, I would

say that that's the vehicle operated by MMr. Nickens.

(WHEREUPON, the photographs were proffered to counsel.)

Q.

Trooper, would you answer any questions these two
gentlemen have?
Yes, sir.

MR. HALL: Your lionor, I under-
stand there's no objection to these being marked and

admitted as Plaintiff's Exhibic #4.
THE COURT: They will bpe re-=

ceived as Plaintiff's Exhibit #4.

10
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(WHEREUPON, the photographs were marked Plaintiff's Ex-
hibit #4 for identification and received in evidence.)

MR. PALMER: Trooper, . you mnay
have a seat.

EXAMINATION
BY MR. PALMER:

Q. When you arrived on the scene, sir, did you have any
reason to believe that the vehicles had been moved
from the time of the accident until you got there?

A, No, sir.

Q. Where was Mr. Pullen when you arrived at the scene,
40 you recall?

A. No, sir, I don't recall. As 1 stated, I arrived on
the scene, I parked my vehicle on the shoulder, and
Just at a glance, I knew that there were some injuries.
I innediately got the first aid kit and went to assist
Mr, Nickens.

Q. Trooper, as we go south from where the accident oe-
curred, that is, towards Warrenton, is it correct that
along the edge of the highway or several feet back 1s
a fence line?

A, Yes, sir, it is.

Q. That fence line has some cedars and serub pines and

that sort of thing along this?

11

/Y.




A,

A,

Q.

Honeysuckle that's grown up quite a bit. At least
it was at this particular time.

That would obstruect your viseion as you went around
this curve; is that correct?

Yes, sir.

You indicated that you measured about 381 feet of
sight distance.

Yes, sir.

You walked back here (indicating), looked down the
road until you got out of sight of the truck to deter-
mine how far that was; is that righc?

Yes, sir.

The speed limit in this area is 55 miles per hour; is
that correct?

That is correct.

When you arrived, your recollection is that the road
was wet?

Yes, sir.

There was also loose material on the surface of the
road?

Not actually loose material. The dump truck, che
vehicle operated by Mr. Pullen, was behind the road

grader that was leveling the shoulder of the road.

12
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A.

Q.

The state vehicle, the dump truck, had a...like a snow
blgde on the front of it. Any excess material that
was pushed up on the hard surface, he was pushing it
back off. There was like a film of dirct. 1 wouldn't
say excessive gravel dirt, but there was a film of
dirt along the edge of that shoulder.

That would have been on the traveled portion of the
road, would it not?

Yes, sir.

Is 1t unusual not to find skids when {t's raining or
the road is wec?

1{R. DYER: Your Honor, 1'm go-
ing to objeect to that. I don't think that what's
usual; I think just what the trooper found is what's
lmportant to the jury.

MR. PALMER: I think he can tes-
tify, based upon his experience in investigating ac-
cidents, as to whether or not one would expect to find
skid marks on a wet road, Your Honor.

THE COURT: What's the relevance?

MR. PALMER: Apparently, the
plaintiff chinks 1it's relevant in that he brought out

the testimony that there were no skid marks on the

13
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Q.

A.

roadway. I jJust would like to elicit from the trooper,
if he knows, whether or not this 1is customary when
we have wet roads.

THE COURT: Objection overruled.
You may asaanswer the question.
Ag a general rule, skid marks are difficulct to detect,
If the brakes, 1 think, are applied hard enough, some-
times it will leave a skid mark. As a general rule,
it will leave more like a squeegee mark on the surface
of the road.
You indicated that there were four-way flashers on
this truck?
Yes, sir.
There was a beacon on the top. Was this a beacon that
you would sece right on top of the cab?
Yes, sir. It would be on top of the cab, but if you
were behind the vehicle...as I stated, the lip on the
bed itself had a portion that was cut out with a wire
uesh, 50 you would have to actually see the beacon
through that wire mesh. The light was on top of the

truck.

I'm going to erase this as soon as I do it. Assume

this is the cab and the beacon is up here (indicating).

14
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Q.

There's a lip that would go over, going to the bed of
the truck like that (indicating); is that what you're
speaking of?

Yes, sir.

Then there's a hole cut through here with a grille in
it that protects the beacon; 1is that right?

Yes, sir.

When you went back and looked, was this difficult to
see this vehicle?

Yes, sir, it was to ne,

The damage that you testified to and the pilctures
shown to the vehicle that was belng driven by Hr.
Hickens, would you describe this damage a8 belng a
head-on collision or a sideswipe-type collislon?

I would say it would be more of a sideswlpe due to
the angle of the damage itself.

Where did you find the damage on the HMcCoy vebhicle,
if you recall?

To the left front and the left side.,

Did you find any damage to the highway deparcment
vehicle?

No, sir, there was no contact between the McCoy vehi-

cle and Nickens' vehicle and the state truck.

15
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A.

A

Q.

A

Getting back to the lights on this truck again, were
there any of those lights that one sees sticking out
of the sides of the truck, of the highway department
truck?
I didn't see anry, no, sir.
Did you notice any yellow flags on the rear of the
truck, or orange flags?
¥o, sir.
The shoulder there, sir, would it be fair to say it's
a rather narrow shoulder?
Extremely so.
And slopes off down?
Yes, sir.
That shoulder would be composed of dirt and gravel?
That's correct.
Do you have any reason to believe that Mr. McCoy was
traveling more than 55 miles an hour?

MR. DYER: 1'wm going to object,
Your Honmor. That calls for a conclusion on the part
of the officer. -

MR. PALUER; I'll withdraw the
question, Your Honor.

Did you make any measurements, Trooper, aboult the

l6
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distance between the vehicles as they were sitting

vhere they ended up?

A. No, sir, 1 did not.

MR. PALMER: That's all I have,
Your Honor. Thank you.
THE COURT: Mr. Dyer?

EXAMINATION

BY MR. DYER:

Qs Trooper Frank, could we one more time go to the black-
board, and I think we'll wrap it up.

A. Sure.

Q. Could you simply draw with an x or something where
the point that the line of sight distance was 381
feet back from the truck?

A. It would have to be in this curve right here (indi-
cating). All I simply did was walk down, stand 4in
the road itself, stand and judge where I felct I could
see this truck, from here to here (indicating).

Q. Would you put along the side of the diagram, then,

with brackets or something the 331 feet?

(WHEREUPON, the witness complied with counsel's request.)

Q.

That's fine. Why don't you go back to the stand?

You were just asked a minute or two ago about

17
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Q.

A,

Q‘

the beacon light on the ctruck. That was actually
covered by a wire mesh; is that correct?

There's a wire mesh that covers that hole, so you
would have to actually look through the wire umesh to
see the light.

I understand, but 4it's not closed in by anything
other than that wire mesh?

No, sir.

When you were looking back, you could see the flashing
lights on the truck as well as the beacon; is that
correct?

That's correct.

You were asked i1f you saw any flags on the back. Do
you have any specific recollection, one way.or the
other, just whether you did...

No, 1 don't recall. I don't have anything in my notes
to indicate that flags were there. I don't recall
seeing any. I'm not saying that there weren't some
there, but they weren't to the point chat they're
vivid in my memory.

Pid you, when you were investigating, Trooper Frank,
take a written...or write down a statement from Mr.

HeCoy?

18
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U

Q.

A,

Q.

A,

A,

Q.

Q.

Right; that's the statement that I just gave.

Do you have a copy of that?

Other than the one I have in my accident pad here.
This was takemn.e.

At the scene,

This was taken as soon as you commenced your investi-
gation?

Once I got the scene secured, Mr, Hickens was taken
from the scene by rescue squad; the statement I re-
ceived from him and Mr. Pullen.

Let me ask you a couple of questions about that state-
nent.,. The first thing that M4r. HecCoy stated was,
‘Coming down the road at 55 miles per hour'; is that
correct, sir?

Yes, s8ir.

The next thing was, 'When 1 came around the curve, I
saw the truck stopped'; 1s that correct?

Right.

'‘Applied my brakes, and with the pavement wet and the
dirt along the edge of the road, I couldn't stop'; 1is
that the next thing?

Yes, sir.

'Swerved 1into other 1lane and hit the vehicle.'

19
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A,

A.

Q.

Q.

Yes, sir.

'When 1 saw 4t,' referring to the Nickens vehicle,
'{t was too late, it was right there.}

Yes, sir.

Is that the extent of the statement that he gave you?
That's almost verbatim.

Mr. McCoy never made any statement to you, did he,
that his right wheels went into the ditch and that
he was thrown across the road by the ditch, anything
like that?

1 don't have anything on it, no, sir.

How would you deseribe that curve? In deseribing 1t
for your investigation, 18 it fair to ecall it a slighet
grade?

MR. PALMER: Your Honor, 1I'm
going to object to it being totally an opinion; as
counsel indicated, the trooper can't testify as to
opinion.

MR. DYER: No, I'm trying to get
his characterization as a witness as to the degree of
the curve.

THE COURT: I think it's proper

for him to testify as to what normal observation would

20

25
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C

“}‘

A

Q.

A.

Q.

reveal and use words that characterize it in a com-
nunicative way. Objection overruled,

MR. DYER: Thank you, Your
Honor.,.
Was your characterization that that curve we've been
deseribing there was a s8slight curve, Trooper Frank?
To a degree. I think with the obstruction that is
along the shoulder of the road, it's somewhat of a
blind curve, due to the fact that the sight distance
is reduced tremendously, particularly even at night.
You can see vehicles; you know that they're approach-
ing, but you can't see them. You can see the lights,
but once you round the curve, they're there. It's a
s8light curve, but due to the fact of the configuratioa
of the shoulder, the growth and this type of thing,
it's a rather sharp curve.
Mr. Palmer asked you about the effect of the brakes
on the highway surface, and you indicated that usually

there are squeegee marks when brakes are applied.

Yes.

As I understand your testimony from earlier, when you

walked back that road, you did not see any evidence

of either skids or squeegee marks; is that correct?

21
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A. That's right, I did not.

Q. That would be going back in the direction that che
MéCoy vehicle had been coming?

A. Right.

MR. DYER: I have no further
questions of the ctrooper.

THE COURT: Any redirect?

MR. HALL: Just one.

EXAMINATION

BY MR. HALL:

Q. Trooper, coming northbound where you placed the x
where you stood, from there to the point of the acci-
dent is that level, or slightly downgrade of sligzht-
lyeoe

A. It's a slight downgrade, a slight grade, yes, sir.

Q. Is that roadway level, or 1s it banked for the turn,
1f you recall?

A. I don't recall.

MR. DYER: That's all.

MR. PALHER: If 1 ecould, Your

Honor.

THE COURT:; Mr. Palmer.
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EXAMINATION
BY MR. PALMER:

Q.

A,

Q.

A

Trooper, when you arrived, did you have the highway
department driver move the truck?
I did eventually, but I don't recall 1if I had him
move it immediately. I think the first thing that I
did was to render assistance to Mr. Nickens, and then
once that was pretty much under control, I had him
move the truck.
You would have had him move the truck before you went
back to measure the sight distance; 4is that right?
That is correct.
low did you measure the sight distance, then, with
regard to where the truck was?
Another trooper arrived on the scene to assist me, and
his vehicle was parked in the exact location where
the dump truck was parked.

MR. PALMER: Thank you.

THE COURT: Any further ques-—
tions for Sergeant Frank?

MR, HALL: HNo, sir, Your lonor.

THE COURT: May he be excused?

MR. HALL: Yes, Your Honor.
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[Transcript Pg. 25]

JOHN FRANKLIN COATES, having been duly sworn by the
Clerk, was examined and testified as follows:

EXAMINATION

BY
Q.
A,
Q.

A,

Q.

A

Q.

MR. RALL:

Mr. Coates, sir, could we have your full name?
John Franklin Coates.

By whom are you employed?

The Virginia Department of Highways and Transportation
in Culpeper.

How long have you been so employed?

I've been employed by the Commonwealth of Virginia for
l6 years.,

All of those 16 years with the Virginia Department of
Highways and Transportation?

Yes, sir,

What ie your position with the Department?

I'm a traffic engineer assigned to the District of-
fice in Culpeper.

What's the relationship between the Culpeper office
and the Fauquier County resident highway engineer?
1 basically work 1l counties, and Fauquier happens
to be one of the counties.

In the course of working these counties you work, does

the State Department of Highways and Transportation
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A.

Q.

Qo

A,

have any guidelines for posting signs and putting up
warning devices about work in progress?

Yes, we do, sir.

Are those gulidelines available for both primary and
secondary highways?

Limited access highways, primary highways and second-
ary highways.

What is Route 17 between the town limits of Warrenton
and Route 245, 0ld Tavern?

Route 17 1s a primary highway.

What do we mean when we talk about pulling shoulders
as a part of maintenance work on a primary highway?
Basically pulling the stone, the loose stone, to the
edge of the pavement, and in doing so, a certain amount
of this material might fall out onto, or flow out onto
the pavement. Then another vehicle has to come along
and clear the pavement; if that answers your question.
These guidelines for signing and warning devices, are
they applicable on primary highways to both stationary
and moving work?

Yes, we have different guidelines for different types
of assignments or duties or what have yoau.

Do you have guidelines, for example, for work described
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A

i~

Q.
A.
Q.

A

Q.
A.

Q.

as working the area between the ditch and the shoulder?
Yes, we do.

Are these guidelines published?

Yes, they are, sir.

What 18 the name of the publication?

The name of the publication is 'Typical Traffiec Con-
trol for Work Area Protection.'

Are these guidelines applicable throughout the 11
counties that you work?

Throughout the State of Virginia.

Bo you happen to have a copy of those guidelines with
you?

Yes, I do.

With respect to working between the pavement and the
ditch line on primary highways, 1s there a guideline
that you have in that document for that work?

Yes, 1t 1is, sir.

Does that appear on page 20 of ¢that document?
Page 20, yes, sir.

With respect to such work, what are the guidelines
for the distance of signs indicating to the motoriny

public that there 18 roadwork ahead?

MR. DYER: Objection, Your Honor,
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could we approach the Bench?

THE COURT: Yes.

BENCH CONFERENCE

MR. DYER: Your Honor, [ would
object to the use or introduction of these guidelines.
I think the witness has indicated that these are just
called typical guidelines. These don't have the points
of law in the Commonwealth of Virginia. The witness,
I think, if questioned further, will indicate that he
doesn't know whether these are disseminated to the
men or not, but that they Jjust leave 1t up to the
foreman or superintendent on the various jobs to find
whether people are doing things in the way they set
it up typilcally.

Since we're getting to an area that's probably
the only basis of any liability on Mr. Pullen, I think
that the Court should look at those and see whether
or not they constitute something, a violation of
which could be admissible to the jury. The evidence
will show that the foreman on the Jjob is personally
in charge of the signs; further, that these tnings
are umisleading because they have no maximum distance.

The document that he has there will show that the
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waruing sign 1is to be placed 500 to 800 feet before,
but there's no maxXximum distance. In other words, in
a moving operation it can be ilntroduced. The jury is
yoing to look at these, and because what they've got
as their statiec display...l've seen the guldeline;
it's simply one that they call a typical situation...
they've got the road cones out and they've got all
these things. If the jury were to see that, they'd
think, well, they didn't put cones out, or well, they
didn't put these signs every 500 feet. [n reality,
that is just a typical situation. A person working
over a limited stretch of highway, they don't require
the cones.

I think if you look at the mowing operation, they
don't have the cones on those because they traverse
such a large section of the highway. I don't think
that they should be introduced to the jury because
the jury would simply be allowed to speculate that
because they didan't follow this general or cypical
guideline, that they're guilty of negligence.

I don't think {t's a standard negligence. There-
fore, I'd ask the Court to exclude the guidelines

and any testimony on them.
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THE COURT: Mr. Palmer, do you
wish to be heard before Mr. Hall?

MR. PALMER: Go ahead, Mr. Hdall.

MR. HALL: Your Honor, these
are offered as evidence of the standard of care within
the Virginia Department of idighways and Transporta-
tion. Most of what Mr. Dyer says goes to their welight.
They're not like a regulation or statute, the viola-
tion of which might be negligence per se, but they
are evidence of the standard.

Mr. Dyer, everything he said would indicate that
these are 1inapplicable to this situation. They do
create and they are very specific on what the standard
of care for signing is.

For example, they say 500 or 800 feet before the
project, you should have the Road Work Ahead sipgn.
They provide the placement of cones 80 many feet im-
mediately prior to the work, and they provide in the
general preface that these standards or guidelines
will apply to moving work and should be moved wlith
the work. That's in the face sheet of the guidelines.
To the degree of deficiencies, it can be attacked on

cross-examination or other testimony.
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MR, PALMER: 1 don't see any
difference in trying to establish a standard of care
between introduction of these standards. For example,
an industry standard, it might be put in by some lab
which would indicate the use of some electrical wires
or something of that nature, or recommended under cer-
tain circumstances, It does not have the force of
law, 1t i8 not in the force of a regulation, but ic's
an indication of che standard within the 1industry.

I think that what we have here is a standard
within the Virginia Department of Highways. It's up
to, I think, the Defendant Pullen to indicate that he
was not bound by that standard, or was not aware of
it, or somecthing of that nature.

THE COURT: I cthink that's the
trouble with that question, to the Court at least, as
to even assuming these regulations set a standard of
care; do they apply to this particular defendant?

MR. HALL: They apply to this
project, which this defendant was working on.

THE COURT: Wouldn't that be

applicable if this suit were against the Virginia

Department of Highways and Transportation? liow does
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that apply to this defendant?

4R, HALL: I cthink Mr. Pullen
could testify that he wasn't aware of it, didn't know
about it and wasn't aware he was bound by them.

THE COURT: What kind of in-
struction as you going to ask for on that?

MR. HALL: I don't know what,
really, Mr. Pullen is going to say about that because
that wasn't part of his deposition, or whether they
plan to offer any evidence. 1'd have to wait to see
what the evidence was.

MR. DYER: The probleam is, Your
Honor, what the plaintiff is saying, well, lec's shift
the burden. We'll shift the burden, we'll throw these
into evidence, and we'll ask him to come forward and
show why they don't apply or anything like that.

1 think the only way the testimony can come in
is if the highway man...if we want to talk about an
industry standard, and this might be the solution, if
the highway man were asked that under the shoulder
operation that was being run on Route 17, whether it
was a violation of the regulation to have one sign

at the corporate linmits of Warrenton and another one
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in Marshall, and if there's any reguirement for cones
or the other things depicted in this typical or statice
display that they have in their book. It's not 4
regulation, the violation of which would be a viola~-
tion of the Highway Department rules. It's simply a
guldeline.

If they bring them in, the juzry is going to think
that we did something wrong, we violated some type of
law or regulation. Usually where there's an industry
standard, you take a product or something like that,
you'll bring someone 1in who will talk about cthat
standard in conjunction with the product. I think
the only way, 1f the Court feels they're admissible
under that theory of industry standard, the oaly way
would be 1if the witness were prepared to evaluate
this operation on 17 and say whether or not it fit
hiam.

What this 18 going to do is bring in this statie
display and then argue from it without elicitiny tes-
tinmony from the witness whether or not what they were
doing that day was 1in violation of 1t. [t's mislead~-

ing to the Jjury 1f {it's just taken out of context

like that.
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MR. PALMER: Your Honor, I
might say, for example, if a manufacturer of a prod-
uct comes 1into court and says, this 1s the way we
always do it, we don't know about any industry stan-~
dards, and then you bring all these other people in
who say there are industry standards...obviously it
goes to the jury inm doing a job. I think it's to be
assumed that anybody working for the Virginia Depart-
ment of Highways is going to follow theilr regulations
with regard to signs.

I think that clearly is in evidence. 1lt's pro-
bative, it has probative value, and it's up to the
defendant, if it has no probacive value, to say so.
But 1 cthink it's clearly probative to show that the
Highway Department has these standards; they're scate-=
wide, and for counsel to say that this man night not
know about them, I think that's a question for the
jury to determine, whether or not it's reasonable for
him not to know about them.

MR. DYER: The State lighway
Department is not on trial. I don't concede, Your
Honor, even for argument, that that's a violation.

What this i3 1s a typical markup of what they would

34

36




b

like to see...

THE COURT: Let's go to that
point. Are these or are they not standards?

MR. DYER: I think that they're
suggestions.

THE COURT: What do you say?

MR, HALL: The State Highway
Department characterizes them as guidelines.

THE COURT: What's the differ-
ence between a guideline and a regulation to be fol-
lowed by an employee?

U MR. HALL: A regulation, of
necessity, has to be promulgated in accordance with
the administrative procedures of the state to be a
regulation. Standards can be adopted by the euployer,
be it private or public.

THE COURT: Are they variable
under circunstances?

MR. HALL: With respect to this
situation, this fact situation, they have a typical
traffic control for work between pavement and ditch
line and set out the parameters, what kinds of lines,

the sides and size, the distances, and then the
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general considerations that are portrayed are for
where a work zone is not stationary in nature. ‘all
traffic control devices shall be moved accordingly as
the work zone moves.'

THE COURT: Who has the respon-
sibilicty for seeing to those matters?

MR. HALL: The man on the scene
is the only one that has that responsibility.

MR. DYER: 1'll cell you ic's
the superintendent of the job. That's the problen;
it's another man.

THE COURT: Why can't you cross=-
exanine him and determine that? .

MR. DYER: Because ¢tnat's the
threshold: Should they be admitted if they aren't his
responsibility? That's the point, because once you
get them in there, the jury's going to thiank, well,
maybe he didn't know about it, maybe it wasn't his
job, but they really were doing something wrong.

That display, that's the problem. Counsel wants
to read from the general regulations, and wmaybe 1if
Your Honor looked at the one...this is, as far as I can

tell, a stationary project. They have an additional
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one for mwmowing operations, and they have cthem for
various other things.

MR. HALL: That's not the full
text of all of them. Those are the ones I was exam=-
ining him on, Your Honor.

THE COURT: Do we have one that
deals with this particular type of operation, shoulder
operation?

4R, HALL: This 18 a dicteh to
shoulder. I thought I'd agsk him that, 1f it does
not apply to bringing up the shoulder, pulling the
shoulder.

MR. PALMER: Pulling shoulders,
that would apply.

MR. DYER: I think that's the
threshold. The question 4is, I think he'll tell you,
7ou don't use cones and there are cones depicted.

MR. HALL: I'm making represen-
tations, but like I say, I don't know cthat for a
fact, 1 can't stipulate that that's what he's going
to testify to. That's why all of this goes to cthe
welght, what these gujidelines are, but they ought to

come in as the guidelines of this employer.
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THE COURT: If 1 were to allow
these to come in, I'm certainly not going to allow
any instruection that sets any sort of standard. L
think I'1l allow you to argue from the facts.

MR, PALMER: That's the thing,
Your lonor. Counsel has indicated and suggested that
unless there 18 some kind of standard, there's no lia-
bility. He's got to exercise reasonable and ordinary
care, aund in determining what reasonable and ordinary
cavre 13, they can take that 1iato consideration.

THE COURT: That's my thinking.
We're not setting a special duty standard here, and
we have to have an iastruction to say that we aren'tc
if that comes out to be confusing.

MR, HALL: I1'd proffer no 4ia-
struction on that; a general standard to post signs
and warnings, but I didn't offer any regulatory...

MR. DYER: That's where 1 was
coming from. 1In reading his general instruction, and
then you look at that...

THE COURT: le may have one less
instruction if I let this in here.

MR. DYER: The problem is that...
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I agree, once that's 1in, you can't eradicate that
frome..

THE COURT: 1f the man shows
that he didn't have any knowledge, I1'll allow an
instruction to deal with the evidence as it comes
out, but it seems to me you could ecross—examine him
and ask him about it, and he says he had no knowledge
and ask this mam who's responsible. I don't know
who's responsible.

MR. DYER: I think 4it's up to
the plaintiff to establish that before he proffers
it and the position of getting it in, and then at
the end telling the jury, now, doan't you remember all
those things about signs and cones and everything.

THE COURT: Do you think he
should call your client as an adverse witness and put
him on the stand and have him testify as to what he
knew about these regulations before he offers this
witness?

MR. DYER: Ho, sir. What L
think he ought to establish 1is, from this witness or
some other witness, that that diagram, those standards

apply to that particular Job that they were doing
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on Route 17 that day. That would be fair. In other
words, I don't think...

THE COURT: Can't you do that?

MR. HALL: 1'll do the best I
can.

MR. PALMER: Your Honor, the
plaintiff says that these are standards that this
man has testified to that are statewide. This uman
is a part of the class to which they're supposed to
apply. It seems to me all the plaintiff has to do
is show that he's a parct of that class and that he
falls under those guidelines, and then the defense
has got to want to show either he's totally ignorant
of the existence of these standards. This man has
testified these are standards that apply statewide...
or guidelines, excuse me, I don't want to stay stan-
dards...and once you have a class of people to which
he belongs, 1t seems to me very clear that he's got
to presume knowledge, but 1f he &oesn'c. then it's up
to him to show 1it,

lHR. DYER: Your fionor, I don'tc
believe that guidelines are admissible. They just

aren't., Specifically on this one, Your Honor, you
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were saying, 1 think he has to establish from the
witness that this would apply to that particular job.

THE COURT: Are you going to
do that?

MR, HALL: I'm endeavoring to.

MR, PALMER: I think he's al-
ready done that, Your Honor. He's 1indicated that
this is for the standard, or these guidelines would
apply,

THE COURT: I1'm going to note
your objection and exception to the Court's ruling.
I'm going to allow these to come in, but you're going
to have to relate them to the type of project that
was being conducted on Route 17 on this particular
occasion. I'm not going to allow an instruction later
that's going to 1lift these up and give these sanctity
of law or anything more than what they are. They
relate to the ordinary duties that are applicable to
all people in this type of situation.

EXCEPTLON NOTED

IN OPEN COURT




CONTINUATION OF EXAMINATION

BY

Q.

A.

Q.

A

MR. HALL:

Mr. Coates, before we left for the Beanch conference
I've forgotten the precise question that I posed
that brought the objection. Let me approach it this
vay.

You have before you the guidelines for highway
work on a primary highway.
Yes, I do.

Including the guideline for work from ditch to shoul-

der.
Yes, I do.

Pulling the shoulder 1is work in the area from the

diteh to the shoulder?

Doing the ditch, yes.

That guideline sets forth the size of the Road Work
Ahead sign, does it not?

Yes, it does,

And gives a range or distance back from the comnmence-

nent of the work where ¢this sign should appear?

Yes, it does,

And the distance back from the work for approaching

notorists is dependent ia part on the speed limic?
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Q.

Q.

Q.

Q.
A.

Q.

The actual speed limit; yes, sir.
I believe for speed limits of 45 miles per hour or
less for work on primary highways, ditch to shoulder,
the guideline suggests a road work sign 500 to 800
feet prior to the work area?

MR. DYER: Objection, Your Honor,
lie's leading the witness.

THE COURT: Mr. Hall, try not
to lead the witness on this point.
Mr. Coates, make reference, if you would, sir, to the
guldeline for ditch to shoulder work for primary
highways.,
On roads with a speed greater than 45, the distance
is 500 to 800 feet prior to cthe work area. OUn roads

where the speed is less than 45, the distance 1is 350

to 500 feet.,
What 1is the dimension of sign that is to be placed?
A mininum of 30 by 30. In some cases we do use larger

signs. In other words, it would be up to the superin-
tendent as to which sign he wanted to use.
ls it a diamond-shaped sign?

Yes, it is.

30 inches on each side?
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A. Yes.
Q. Really a square turned on its...
A. Yes.
Q. What, 1f anything, is attached to that sign?
A. We provide...l guess you would say holsters, in the
top of the back of the sign panel for flags.
Q. By the pictorial display in the guidelines, the flays
are to be attached to the signas?
MR. DYER: Objection, Your Honor.
He's leading the witness again.
THE COURT: Objection sustained.
Q. Do you have in front of you, sir, Figure P.l, ctypical

traffic control for work between pavement and ditch

line, primary highways?
A. Yes, I do.
MR. DYER: Could I hnave the
benefit of the page that you're looking ac, sir?
(WHEREUPON, counsel examined the document referred to.)
Q. While Mr. Dyer 18 1looking at that page, sir, these
guldelines, as they apply to this work, what, if any=-
thing, do they require with moving, relocating the

signs as the work moves?

A« In this particular case it would be up to the person
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in charge of the operation, whether it be the foreman,
the maintenance superintendent who wae actually re=
sponsible for this particular area, the maintenance
supervisor or resident engineer, its chain of command,
but the man in the field would actually be responsi-
ble, and I would think it would be the person in charge
of the operation, whoever he or she might be.
The operator on the scene of this particular work
would be the one that you would think, at least in
the first instance, would make the decision how and
when to move the signs when the work moves?

MR. DYER: Objection, Your honor.
He's leading the witness again. The witness has
testified that it was up to the person in charge.

MR. HALL: Your Honor, the wit-
ness testified to a number of people, and what the
question was directed towards 18, did 1 wunderstand
that the man on the scene would be the threshold of
the first person.

THE COURT: Objection sustalned.
Restate the question, please.
Sir, given a situation 4in which you have a grader

operator and a man operating the dump truck and blade
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A

behind, would one of those men be the kind of person
who would make the decision on putting up warnings
and signs on that particular project?

It is8 a possibility that possibly the foreman or oper-
ator, whoever he or she might be in charge of it, yes,
could be operating one of those vehicles. Ic's a
tough question.

You used the expression, the person in the field, and
I'm trying to correlate in the field to be on the
scene working the project, Is that what you neant,
sir?

Yes, that's what I meant. In other words, yes, the
person in charge could be operating one of the pieces
of equipment.

As that work moves, the signs and other warning de=~

vices are to be moved, as you understand the guide-

lines?
Yese.

MR. HALL: I1f the Court please,
I would mnove that they be marked and admitted as
Plaintiff's #6, the Typical Traffic Control for Work

Area Protection, Virginia Department of Highways and

Transportation.
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THE COURT: Are there any other
objections than already interposed?

MR. DYER: Yes, Your Honor. Ille
is putting 4in the whole book, and he's questioned
the witness from one particular diagram, I believe.

MR. HALL: I don't have any ob-
Jection to pulling out the face sheet and pulling out
page 20 and putting that in. It didn't seem neces-

sary.

THE COURT: Does that satisfy
the objection?

MR. DYER: I object to the
whole thing going in, and also that 1t hasn't been
authenticated as the official highway document.

MR. HALL: Does Your iHonor want
me to examine on that?

THE COURT: Yes.

CONTINUATION UF EXAMINATION
BY MR, HALL:

Q.

Can you identify this document and tell us where you

obtained 1t?

This document was put together in the central office

in Richmond, I believe wunder the direction of the
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highway commissioner, with his approval, of course,
and sent to the districts for discribution, to che
residency in this case, on the residency level, to
be put into use as a guideline for work along the
roadway.
Is the document that you have in front of you a true
copy of the Virginia guidelines that came into your
possessioun and custody?
Yes.

THE COURT: Any further objec-
tion?

MR. DYER: No, Your lonor.

THE COURT: Any questions on

authentication?

MR. DYER: Yes.,

VOIR DIRE EXAMINATION

BY

Q.

MR. DYER:

Mr. Coates, that document that you have there has

nothing shown as promulgated by the commissioner; 1is

that correet?

I do not have anycthing with me. I do not have a

cover letter or any document.

MR. DYER: That would be the
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basis of my objection, Your Honor, as to its authen=
ticicy.

THE COURT: The witness has
testified that these were received from the central
office in Richmond. The Court is satisfied as to
their authenticity, and for this reason it will be
received. As to that particular objection, your ex-
ception will be noted.

EXCEPTICN NOTED

THE COURT: With reference to
whether or not the whole document will be received
or the extracted portion testified to, the Court 1is
of the opinion that only the cover page and the appli-
cable page, I believe was 23, Mr. Hall, that was tes-—
tified to should properly be received, and the Court
would ask you to separate the document and submlt
those as aan exhibit.

MR, HALL: Pages 20 and 21 would
be those that I referred to.

THE COURT: Let counsel see
those pages and ascertailn whether or not they are the

applicable pages.

(WHEREUPON, counsel examined the document referred to.)
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MR,
concurrence, 18 reserving
stated.

THE

MRe.
the face sheet, pages

THE
tions. Anything further?

MR,
diagram?

MR.

HALL: 1 think counsel, in

his objections as previously

COURT: Yes.

HALL: I'm pgoing to offer

20 and 21 at this time.

COURT: ffoting the objec—

DYER: Is 21 the shoulder

HALL: Right, and 20 is a

sheet that says '...not limited access, primary roads.'

THE

for you.

COURT: We'll separate those

(WHEREUPON, the document referred to was marked Plaintiff's
Exhibic #6 for identification and received in evidence.,)

MR.
you answer any questions

Palmer has for you?

HALL: Mr. Coates, would

that either Mr. Dyer or Mr.

MR. PALMER: 1 have no questions,
Your lonor.
THE COURT: Hr. Dyer?
MR. DYER: Yes, s8ir, could I
50
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Honor?
EXAMINATION
BY MR. DYER:
Q.
Plaintiff's Exhibit #6,
on page 217
A
Qe
cones.
A.
hundred feet.
Qs You wouldn't use cones

wait until the Clerk has the exhibit corrected, Your

THE COURT: All right, sir.

Mr. Coates, let me show you what has been marked as

which 1s page 21 of the

document that you brought with you. Looking at that,

Mr., Coates, that only applies, doesn't itc, to a sta-

tic operation, one that's not wumoving, that dlagranm

Yes; however, i1f you look at the next page, it gives

you an illustration, which is page 22, of a moving

operation, which shows a mowing operation, but it's

still a mobile operation, {it's a moving operation.

So yes, the signing would cover a moving operation.

I understand, but this one, number 22, has all those

That particular one, with the cones, would be for a

defined area where it would not be moving, yes. In

other words, a short section, 1t might be a couple

if you were using, say, an

S3




A.

eight-mile area to pull the shoulder, would you?
No, not normally.

MR. DYER: Your Honor, I'd ask
that that document be excluded from evidence, since
it doesn't apply to the facts in this case.

THE COURT: Mxr., Hall, do you
wish to be heard?

MR. HALL: The only question I
heard HMr. Dyer ask was about the cones, whether they
would apply over eight miles, whether you'd have to
cone eight miles of shoulder work, and 1 underscood
the witness to say no. I didn't hear that making
this guideline inapplicable to the facts of this case.

MR. DYER: The guideline shows
cones. That's why I thought it would be misleadinyg
to the jury, Your Honor.

THE COURT: The Jjury has heard
the testimony as to the exhibit, that the cones chat

are shown on page 22 of that exhibit do not apply in

"a moving situation, but only in a static situation.

I don't know whether the rest of the exhibit is appli-

cable or not; it may be, deleting the cones.
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BY

Q.

Q.

A.

A

Q.

A.

CONTINUATILON OF EXAMINATION
MR. DYER:

All of the writing here, under Notes, paragraphs
numbered 1, 2 and 3, those deal with the cones, too,
don't they, Mr. Coaﬁes?
Iten nuamber 1 deals with cones., Item number 2 does
not. Number 2 18 basically just the advance sign,
which I've indicated 1is based‘on the actual speed of
the road.,
Does number 2 refer to...
2 does not refer to the cones.
Could you read number 2 for the jury, Jjust the firstc
sentence?
'Item number 2: distance between advance warning signs
and beginning of cone taper...'
That's what I was talking about, sir. There is a
reference in there.
I beg your pardon?
Number 3 refers to traffic cones?
Nunber 3 also refers to the traffic cones.

MR. DYER: Your Honor, I'd ask
that the entire document, since it's all predicated

on another type of operation, it refers to cones and
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the entire document, basically, 1s devoted to the
placement of the cones, that {t be excluded £from
evidence.,

MR. PALMER: Your Honor, I've
got to say that I can't agree. The man has quaiified
somewhat by saying that on the page following 2., on
page 22, we have a reference to mowing operations.
He somewhat correlates the nowing operation to a mov-
ing operation, but his testimony has been positively
e+se0n direct examination, he testified that with reyard
to a moving job, it's up to the person in charge of
the job, that the man in the field would be regsponsi-
ble as to whether or not to follow wﬁac is on that
diagram. I think that that's cthe qualificaction and
the distinction. Going to the mowing operation, ob-
Viously in a mowing operation, you're not working on
a highway, necessarily. You're over there 1in the
median strip or you're off on the shoulder, and you're
mowing what's alongside the shoulder.

But here we have a situation where the truck is
stopped in the middle of the roadway. I think, based
upon the facts and circumstances, it's up to the Jjury

to wake the determination as to what 18 reasonable
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under the circumstances, lle has stated that the
guidelines indfcate that figure 2! applies to moving
Jobs,

THE COURT: The Court has ruled
on the admigsibility of this particular exhibit, and
the witness has qualified its probative value in terms
of indicating that certain items contained on this
exhibit are not applicable to a moving type operation,
similar to the one that is the subject of this case,
or similar to a moving or mowing operation. [But that
doesn't necessarily mean that the exhibit is inappro-
priate evidence. It simply goes to 1ts weighet, and
that's a question that lies in the province of the
jury.

For this reason your exception will be noted, your
objection overruled, and the exhibit will stand. You
Qay argue its probative value to the jury.
EXCEPTION NOTED
CONTINUATION OF EXAMINATION
BY MR. DYER:
Q. HMr. Coates, 1is it fair to say, however, that chat
exhibit does not apply to the pulling of the shoulder

operation that was going on on Route 17 on the day of
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A.

this aceident other than the fact that there's a re-
quirement that a sign be posted?

Yes, the requirement that a sign had to be posted
advising motorists that men were workiny.

But other than that, the rest of the exhibit does not
apply to that shoulder pulling operation; 18 that
fair to say?

This particular diagram is the one that we use for
pulling shoulders, and this diagram 15 presently being
used today.

Sut as far as an actual shoulder pulling operation,
there's a requirement that there be a sign indicating
road work ahead; 1is that correct?

Yes, because the motor grader is pulling the material
to the edge of pavement, which [ think 1've indicated,
and the necessity for the second vehicle was to clear
the material from the pavement, the surplus material.
You've testified that there's a distance there of,
I believe, 500 to 800 feet that would apply where the
speed limit 18 over 45; is that correct?

Yes, sir, 500 to 800 feet.

Is that a minimum requirement or a maximum requirenent?

The minimum would be 500, of course, and the maximun
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would be 800. The reason for the 500 to 800 feet,
it gives the man in the fileld to put the sign where
it's most appropriate. It may be the sign should be
600 feet instead of 500 feet in advance of his work
area. But the aminimum would be 500 feet.
That means that you can't put it any closer to the
road grader and dump truck than 500 to 800 feet; is
that correct?
That's true.,
But cthe guidelines do not say, do they, how far back
from the vehicle you can have your sign? In other
words, 1t could be one mile, five miles, eight miles.

MR. PALMER: Your Honor, I've
got to object. The man has testified {t's 500 to 300
feet in the guidelines. For counsel to stand here
and say, 1s it okay to have it eight miles down cthe
road, the guidelines say 500 to 800 feet. That's not
da mininum; it doesn't say a minimun.

MR. DYER: That's why I wanted
the witness.s.

THE COURT: I think counsel, in
cross-examination, has a right to clarify the testi-

mony elicited on direct, and that's what counsel 4is
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doing. The objection is overruled. You may contiaue

that line of questioning.

MR, DYER: Thank you, Your

Honor.

CONTINUATION OF EXAMINATION
BY MR. DYER:

Q.

A

Q.

A

Q.

Q.

Mr., Coates, 1isn't that the closest to the truck that
the warning signs can be?

Yes, the closest.

Would you tell the Jjury, isn't it within the guide-
lines, as you understand them as a highway engineer,
that you can have the signs back a mile, three miles,
as much as elght miles and still be within the guide-
lines, as long as it's no closer than 500 to 800 feet?
This i8 true.

There's no requirement in the guidelines for the pull-
ing of the highway operation that the sign be noved,
1s there?

If the sign was to be moved, it would be up to the
person in the fileld to make that decision to move {it.
I'm sorry. Hy question was, in the guidelines, tnere
is nothing in the guidelines that indicates that on a

shoulder pulling operation the sign must be moved,
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A.

Q.

A,

is there?
I don't believe so.
Is it normally your experience that the superinten-
dent in charge of the road eclearing or grading opera-
tion 18 responsible for the placement of the signs?
Yes, it would be up to him or someone that he's dele-~
gated the authority to.
Under the Virginia Department of Highways regulations
and rules, it is permissible for a highway truck to
stop on the traveled portion of the highway while 1ic¢
is performing a road maintenance operation, isn't it?
Yes, I believe you'll £find it in the code.

MR, DYER: I have no further
questions of Mr. Coates, Your Honor.

MR. PALHER: If I wmight, Your

Honor.

THE COURT: Yes.

EXAMINATION
BY MR. PALMER:

Q.

dr. Coates, it's permiesible to stop but there are
supposed to be proper signs put out, aren't there?
MR. DYER: Your Honor, I think

the witness ought to be asked 1f the code requires
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CONTINUATION OF EXAMINATION
BY MR. PALMER:

QI

A

Q.

Q.

A.

Mr. Coates, would it be fair to say that if a highway
departuent vehicle stops in the roadway for any per-
iod of time that proper sizns should be put out?
Yes.

Sir, you have testified as to these guidelines; 4is
that righe?

Yes.

You've testified as to the provision for the placing
of signs 500 to 800 feet from where the work is beinyg
done; is that correct?

Yes, on a road where the speed 15 greater than 45.
I understand, greater than 45 miles per hour, Tell
me, or read to me, 1f you will, where the provision is
for the 500 to 800 feet of signs.

It's under Item number 2.

What does it say?

'Distance between advance warning signs and beginning
of the cone taper shall be 350 to 500 feet where the
posted speed limit 18 45 miles or less, and 500 to
800 feet where posted speed limit is greater than 45

miles per hour.!
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A.

Q.
AI

Q.

A

Q.

A.

Where does it say in there that 500 to 800 is a mini-
aun?
it does not say.
Does it say it's a maxinmum?
No, it does not.
Would it not be a failr interpretation of that, if you
are talking about posting signs, that the sign has
got to be somewhere between 500 and 800 feet, that
that's a mininun and a2 naximum?
In advance of the actual work ar=a.
Yes, sir.
The work area could be a mile in length, it could be
two miles in length, the starting point of the work
area.
As the work moves al?ng, do you think it's reasonable
that no signs be put out?

MR. DYER: Your Honor, I object.
It's not a question of whether 1it's reasonable. I
think he can testify what the guidelines are.

MR. PALiER: Your Honor, he's
testifying now as somebody who's familiar with che
guidelines and somebody who's familiar with the high-

way department. I think he can testify as to whether
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or not it's reasonable.

THE COURT: i'n not sure, ir.
Palmer, that this witness's perception of what 18
reasonable is relevant., We'll leave that ¢to the
Jury.

MR. PALMER: I'll withdraw the
question, Your Honor.

CONTINUATION OF EXAMINATION

BY MR. PALMER:

Q. Mr. Coates, you indicated that there’'s some latictude
given in the distance for putting out these siygns
because of the fact that it depends on where the
work nmight happen to be being done; is that righe?

A. Yes, I think I said between 500 and 800 feet it would
be up to the person in the field to decide the actual
pPlacement of the s8ign prior to the work area, and
the reason for that was to allow him to put the sign
at the most appropriate place.

Qs In other words, you wouldn't want to put it right in
a curve and all of a sudden somebody comes around the
curve and there's a gsign and 300 feet down the road
somebody's working; 1s that right?

A. This 1is true. In other words, it could be a vertical
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curve, a horizontal curve.

Q. Any number of reasons. You'd want to place it in an
appropriate position?

A. Yes.

Q. The reason for those guidelines 18 to protect the
workers and to protaect the traveling public; 1s that
not right?

A. It's to warn the motoring public.

Q. The reason that they have different speed limits,
that 1is, 350 to 500 feet and 500 feet to 800 feet for
different speed limits, is because it takes a longer
period of time to either stop a vehicle or take appro-
priate action at greater speeds, isa't it?

A. This is true.

Q. Is there not a provision in these guidelines that in-
dicates that Filgure 21 applies to moving operations?

A, Where 1s the cover sheet? I think it's been intro-
duced into evidence.

(WHEREUPON, the witness examined the document referred to.)

A, Primary highways, and this again, nonlimited access,
which Route 17 is a primary highway; however, it is not
limited access. Primary, and we're looking at this

particular...it says, mobile maintenance operation.
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Q.

A,

It's P.2 and P.l 1is work between pavement and ditch
line.

Pavement between work and ditch line, that is what
they were doing actually on this job, were they not?
That's true.

I wonder 1if you would show me the diagram that you
indicated refers to a mowing operation.

That's on page 22.

Let's assume we're talking about a mowling operation,
you consider mobile, As a matter of fact, you referred
to this, didn't you?

I believe I did, yes.

Does that. K not also indicate that in a mobile opera-
tion those signs 1n a 55 miles an hour zone shall be
500 to 800 feet from the work?

‘Distance between advance warning signs and beglinning
of work zome shall be 330 to 500 where the posted
speed limit is 45 miles per hour or less, and 500 to
800 feet where a posted speed limit is greater than
45 miles per hour'; yes, sir.

That refers to a mowing operation, doesn't 1it?
That particular 1llustration does refer to a mowinyg

operation.
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Do you know how fast pulling the ditches moves alonyg?
Do you have a standard for that?

I cannot ansewer that question. I'm not a maiuntenance
engineer. DBut it 18 a noving vperation, and that's.ss
3ut you don't know how fast it would move. I mean,
like a mile an hour, or two miles an hour?

I could not answer that question.
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[Transcript Pg. 661

FREDERICK F. NICKENS, having been duly sworn by the Clerk,

was examined

EXAHLINATION
BY MR. HALL:

Q.

and testified as follows:

66

Mr. Nickens, would you give us your full nanme, please,
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A.
Q.
A.

Q.

A.
Q.
Al
Q.

A.

sir?

Frederick F. Nickens.

What's your occupation?

I'm a courier for The Peoples Hational Bank.

Here in Warreaton?

Yes, sir.

What's your aye?

62 years old.

How old were you at the time of this accident; were
you 3597

Yes, sir.

How long have you been a courier for Peoples Hational?
Since March of '78.

What did a courier do back then? What do you do today?
I pick up tﬂe work from the branch in Harshall and
also the branch in the Horthern Virginia Shopping
Center, The ~?Peoples National Bank. I carry coins
from the main branch of the bank to the branch banks.
What are the sizes and dimensions of these things? Do

you carry them in your trunk or in your back seat or

where?

Usually 1 put the coin bags in the truck. They're

not so large; 1t's all coin., I would say, roughly,
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Q.

A.

Q.
A,
Q.

A.

Q.

Q.

A,

Q.
A.
Q.
A.

Q.

guessing at the weight, I've never weighed one, they
weigh somewhere around 45, between 40 and 50 pounds.
On the day of May 24, 1978, you had been to the main
office earlier?

Yes, sir,

Had you made a run to Marshall yet that day?
Yes, sir. 1 made a run to Marshall. 1 usually cry
to be in Marshall by around 11 o'clock.

Had you then come back to the maln office?

Came back to the main office; yes, sir.

And dropped off what you brought from Marshall?
Yes, sir.

Then later that day you were heading back to Marshall?
That's right.

Did you get there?

Yes, sir, I got there. 1 got there roughly around 1

o'clock or a little after.
What were you driving?

I vas driving a Dodge Dart.
WYas that the bank's car?
Yes, sir.,

After you did your business in Marshall, where were you

going to go?
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A,

Q.

A,

I was coming from Marshall by the branch office in
Northern Virginia Shopping Center and from there toO
the main office.

A8 you came down to Route 17; how did you get there?
As I came down Route 17, when I got at iighway 245 1
noticed the state motor grader and dump truck, and I
began to slow ay vehicle down. About opposite of the
dump truck, this pickup truck came across the road
right at my vehicle, I knew that there wasn't any
way for me to get anywhere because there's a bamnk on
the right-hand side, and I was over as far as I could
get over. He struek the vehicle at the left froat
fender. It felt to me as though it was two impacts,
that he hit it and bounced back and then hit it the
second time and went all the way down the left side
on past my vehicle and turned around in the road and
headed back south. He was headed north at the time.
You've seen Trooper Frank put up a pictorial display
of this scene. Are you in agreement as to the loca-
tion of the vehicles after they came to rest?

I wouldn't say that that pickup truck was where Trooper
Frank has 1it, although it seemed like to me that the

plckup truck was over all the way in my lane, in the
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Q.

A.

Q.

A,

Q.

southbound lane.

After the collision?

After the collision, yes, sir.

When was tﬁe first time that you saw these two state
highway trucks?

The first time I saw them was when I was on my way
to Marshall. They were...well, for me to describe
them, that's all 1've been used to hearing or whatnot,
about at the end of what they call the #deadowville
Stretch, it's between two and three miles south of
245, 1 followed them a ways until I could get around
them on my way up.

In other words, they were moving up. The grader was
in the shoulder and the dump truck was on the roadway?
Yes.

Did you ever see a sign that said, Road Work Ahead on
your way to Marshall, that trip?

On my way to Marshall I saw a sign out about the town
limits.

How far, roughly, did you travel between that sign
and your coming up on the rear end of the dump truck?
I would say probably five miles.

Did you see or observe any other signs indicatiny
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A,

QC

A

Q.
A.
Q.
A.

Q.

Q.

A.

Q.

Q.

road work in that stretch?

Mo, I did not.

When you came up upon the back of the dump truck, was
there anybody outside the dump truck?

No, sir, I didn't see anyone.

Wasn't anybody there with flags?

No, sir.

Or cones or anything like that?

No, sir.

Do you recall what, 1f anything, you observed about
the lights on the dump truck when you came up on it
on the way to Marshall?

Nothing 1in particular; no more than there were just
some flashing lights on the truck, and the revolving
light on top of the cabd part.

When you came up on it, was it on the strafghtaway
when you first saw it or on a curve?

When 1 first came up on the truck heading north to
Marshall, it was on a straightaway.

You didn't have any difficulty seeing it at that time?
No, sir.

How long did you follow it before you could get past

to go to Marshall?
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Q.
A,

Q.
A,

Q.

A.

qQ.

A,

Q.
A.

Guessing it, probably a mile.

How did you determine that it was then safe to pass?
I could see that it wasn't any oncoming vehicles, and
I knew I had distance enough to get by both of them.
There wasn't anybody ¢c¢ryimg ¢to signal you past?
No, sir.

You went to Marshall and you did the bank's business,
and you turned around and came back?

Yea, sir.

When you first saw the vehicles on your return, ap-
proximately how far had they progressed northbound
on 177

I would say somewhere between two and three uniles,
roughly.

llow long had you been gone since you last saw thenm?
I would say that it wasn't over 20 minutes. I never
looked at any particular eclock to say exact ctime.
When you passed them then you went to Marshail and

got your banking business done and roughly 20 minutes

later you came back and saw them?
I would say somewhere between 20 and 25 minutes.
What time did you get to Marshall, if you recall?

I don't know the exact time, but as well as I can
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Q.

remember, it was somewhere around...between 10 and 135
after 1.

This accident happened sometime, I think, between
1:30 and 2.

Yes, Bir.

Your recollection would be closer to 1:30 or closer
to 22

I would say, yes, sir, it would be closer to 1:30 be-
cause normally [ have to be back at the main office
before 2 o'clock and then come back to the branch
office at the Northern Virginia Shopping Center and
pick up there and be back up to the main ofifice by
at least 2:30.

As you came down back from Marshall, south on 17, and
approached these highway department vehicles, what
speed were you traveling?

About 50 miles an hour.

As you pulled up and saw those vehicles coming north,
what, if anything, did you do with your speed?
When I saw the state vehicles, I inmediately applied
ny brakes and commenced to slowing down because when
I saw the vehicles, I knew what operation was going on

by me seeing them on my way north to the Harshall
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Q.

A.

Q.

A,

A.

A,

A.

branch.

A8 you came abreast of the grader and dump truck, do
you remember how far apart they were?

The yrader and the dump truck?

Yes.

Actually, I do not know, sir.

As you came abreast of the dump truck, approximately
what speed were you going?

I would say approximately 30 niles an hour at that
time.

When were you first aware that there was another ve-
hicle, in this case the pickup truck, coming into your
lane of travel?

I don't know, sir, but it was awful close. I would
say, just roughly guessing it, about 15 feet.

low did 1t come at you? Was it head=on, or was it on
an angle?

Wwhen I first saw the pickup come out, it was kind of

coming kind of straight across the road. Then {1t

kind of went on an angle.

It came across straight almost, what, like head-on

firsz?

Yes, it looked like to me at the time that it would
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Q.
A.

Q.

A.

Q.

A,

Q.

Qo

A,

have been head=on when he first came across there.
Then he swerved back to the right?

Right.

That's before he made contact with you, that he
swerved back?

Yes.

Swerved back to the right; then there was the colli-
sion?

Right.

It hit along the left side, and you see Trooper Frank
has put damage on his left front. Does that sound
about right?

Yes, sir, it sounds about right to me.

What happened to you in the collision?

When the collision occurred, the windshield popped'
out and glass started to fly. I threw my arm up
over my face and leaned to my right. When it was
all over with, when I raised up, my left arm was
Just a mass of blood and whatnot, and I couldn't
move it, couldn't do anything with it. I took this
hand and tried to force to see if I could get the
door open. After I raised up and tried to get the

door open, then the gentleman from the state truck
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Q.

got out and ran across over and yaniked on the door,
pulling it, and I pushed and hit with this hand (in-
dicating). We got the door open. I got out of the
vehicle and started to go towards the road and the
trooper, state trooper, met ne &and asked me please
to go back and sit down on the seat of the vehicle,
that the rescue squad was en route and would be there
in a2 few minutes.

ile came over and applied some gauze and whatnot
on nmy shoulder and asked me to please just sit there,
which I did. I sat there until the rescue squad got
there.
The rescue squad arrived you and transported you to
the hospital?
Transported me to the Fauquier lHospital.
When you went in the hospital, do you recall how you
felt?
When I went in the hospital, I was in quite a bit of
pain, actually. The doctor came 1n and started to
et some of the glass out that was in my shoulder. In
a few minutes, 1 went into shoek, and I really don't
know too much more what happened until about somewhere

approximately around 6:30 or 7. They were rolling
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Q.

Qo

A

Q.

Q.

A,

* k%

was the one that treated me. When 1 first went 1in,
Dr. Eglevsky, 1 think, was the one that was at the
hospital when I was in the emergency roon.

Dr. Lglevsky left and went to Fredericksbury, didn't
he?

I don't know, sir, where he went.

When was the last time you saw Dr. Snyder?

I believe it was November of '79.

You haven't really seen him very much actually since
'78, have you?

Not a whole lot, no, sir.

This therapy you're speaking of, that's some exerciscs
that were recommended to you to try to increase the
range of motion in your arm?

Yes, sir. |

It wasn't going to the hospital to get physical therapy
or anything of that nature?

Mo, sir.

You had gone to llarshall on one occasion and returned
before the time of ¢this accident, 18 that right?
That's right.

On the same day?

That's right,
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Q.
A

Q.

Q.

You had gone up there that morning?

Yes, sir.

This was your second trip to Marshall at the time
the accident occurred?

Righec.

Had you noticed any highway work going on oa your
way up to Marshall that morning?

No, sir.

It was not until you were going in the afternoon that
you first became aware of the highway vehicles doinyg
work?

Right.

You noticed the s8ign up there at the town limits?
Yes, sir.

Would that have been just beyond the shopping center
there, around the Highland School iimits?

Tes,

How far did you go before you came up on these nighway
department trucks doing the work, or the truck and
the grader?

Approximately, I would say, around five miles.

Do you recall what time that would have been as you

were going up there?
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A

Q.

Ae

A,

Q.

A

Q.

I don't know the exact time, no, s8ir, but it would
have been past 12. 1 never left the mnain office
until after 12:30. It was usually between 12:30 and
1 before [ left. |

From Warrenton up to Marshall, it takes about 20 mnin-
utes, right?

Something like that, yes, sir.

This accident happened about eight miles out of town?
I would say it was about eight. 1'm just guessing at
it. I never checked the mileage there.

Sut you weren't even halfway to Marshall at that time,
were you?

When?

Where the accident occurred, it would have been about
the midpoint, wouldn't 1it, or a little bit 1less?
No, sir, not where the accident occurred.

low far is it from Warrenton to Marshalll

I think it's 11 miles.,

It's your testimony that in going up there you had

to slow down behind cthe truck for a while.

That's right.

How long did you say you sat behind the truck before

you passed 1t?
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A.

Q.

I didn't stop on the highway, sir. The truck was
moving, the grader was moving, when I was on ny way
up.

1 understand that, buﬁ you sort of got stuck behind
it, dida't you?

1 had to slow down, yes, sir, but I never stopped.
How long did you say it was that you were behind the
truck, where you're right up against it waiting to go
around ite?

It would just be a matter of guess of time. I never
thought about it or watching time or anything. I wmore
or less was {nterested in the oncoming vehicles to
where 1 could get around him. But I would say five
minutes or ten minutes; I don't know what.

Can you estimate for me at all how fast the truck was
moving as you were going along behind him for that
period of tinel

Just a guess, I would say from three to five miles an
hour,

You heard Trooper Frank testify, or Sergeant Frank,
that he came right up on the scene of the sccident.
He testified the accident happened, I think, about

2 o'clock, Would you disagree with that, about the
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A,

A

Q.

A,

time?

I wouldn't disagree with the time because actually
the time would be a guess as far as to be exact.
When you came up on the trucks, you were on the
straightaway, 18 that right, as you were going up
towards Marshall?

When I was on my way up to Marshall?

Up to Marshall.

Yes, sir.

Then coming back you saw them in a part of the S-curve
there; is that righc?

That's right.

Were you able to see them before you got ianto the
curve?

No, sir.

There was no part of those vehicles or any of those
vehiecles in your lane of travel, were there?

No, sir.

Do you recall if the road was wet the day of the acci-
dent?

Yes, sir.

It was?

Yes, sir.
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MR. PALMER: I think cthat's all
I have. Thank you.

THE COURT: Mr. Dyer, any ques-
tions?

MR. DYER: Yes, s8ir.

EXAMINATION
BY MR. DYER:

Q.

A,

Mr. Nickens, at the time when you saw the state high-
way truck just prior to the accident, you slowed dowa,
1s that correct, to about 30 miles an hour?

Wwhen I saw the road grader and the highway truck, yes,
sir, I slowed down.

Did ic have that revolving light on the cab going,
the yellow light up on the top of that cab, at that
time?

I imagine it was still going, sir. I really didn'c
pay too much attention to the light or anythiang when
I was coming back. When I was coming south, they were
heading north. When I went up, I 8aw the lights on
the truck, but I imagine that 1 guess they were still
on there, but I never paid too mwmuch attention.
You didn't have any difficulty seeing the highway

truck?
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A,

Qo

Ao

A,

Q.

The grader was 1in front of the truck. In other words,
1 saw the grader first. But being the color that they
are and they both were right close together, you could
not help but see the yellow...

I don't think anybody's asked the color. What color
were the truck and the grader?

They were orange, or yellow; the state color.

Prior to the accident occurring, did the pickup truck
ever sound its horu?

No, sir, 1 didn't hear ict.

You testified that the roadway was wet at the time of
the aeccident, I believe.

Yes, sir, it had been a mist rain.

Prior to the collision, did you hear any squealing of
brakes or anything that would indicate the pickup was
applying its brakes and skidding on the road?

No, sir.

You are rvight-handed; 18 that correct?

I'm not altogether right-handed. 1 guess you could
call it even—~handed. When I played ball, I threw with
uy left hand. There's a lot of things 1 do with my

left hand, and there's some things I do with my right

hand.
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(.) [Transcript Pg. 126]

MICHAEL LEE MCCOY, having been duly sworn by the Clerk,
was examined and testified as follows:
o EXAMINATION
‘ BY MR. PALMER:
Q. Mr. HcCoy, would you state your name and address,
please?
e
A. Michael Lee McCoy, R.D. !, Box 80, Gardners, Pennsyl-
vania,
Q. What age are you, sir?
Y
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A,

Q.

Q.

A,

Q.

Q.

Qe

A.

24,

Are you married?

Yes, sir.

Where do you work?

Hlexrb Jones Yearbooks 1in Gettysburg, Pennsylvania.
Back in 1978, in May, as a matter of fact, where did
you live or where were you 1living at thact time?
I was stationed at Vint Hill Farms. I was in the
Army, living on the basge.

Back at that time, what was your position in the Army?
What did you do?

1 was an electronics technician.

llow loang were you stationed at Vint Hill Farms?
It was close to two years.

When was your station due to be up there?

June of '78.

You went from there back to Pennsylvania?

ot immediately; about two months later.

Directing your attention to May of 1978, you were in-
volved in this accident with Mr. Nickens?

Yes, sir.

Do you recall that day?

Yes.
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Q.
A.
Q.

A

Q.

A,

Do you recall about what time the accident occurred?
Approximately about 2 p.o.

Where had you been prior to 2 p.m. on that day?
I had been in Warrenton. I had lunch with my girl-
friend, and I was also doing some part-time work for
some lawyers that work in Warrenton.

You said you had lunch with your girlfriend?

Yes.

Who was your girlfriend?

She's my wife now. It's Dorothy Edmonds ilcCoy.
Where did she live?

The Plains, just outside Marshall,

Was that where you were going at the time the accident
occurred?

I was heading to Marshall.

After lunch where had you gone?

1 ate lunch there at...I think it's the Cardinal Res-
taurant. I came back into the Town of Marshall, just
8everal blocks from here, to do some worke.

The Town of Marshall or the Town of Warrenton?
The Town of Warreaton, excuse me, just a few blocks
from here,

Did you then leave where you were and g0 on towards
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A.

Q.

Q.

A,

Q.
A.

Q.

Marshall?

Yes, sir.

Do you recall about what time it was that you left
town?

Shortly after 1:30.

What kind of vehicle were you driving?

A 1970 Ford pickup truck.

What color was 1c?

Yellow.

What condition was that pickup truck in?

Excellent condition.

As you left town, did you become aware of any signs?
Just right there at the shopping center, right before
the ilighland School there, there was a sign.

What did that sign say?

Road Work Ahead.

What, if anything, did that sign mean to you as you
passed 1t that day?

It meant they were doing some type of work, and it did
not specify.

You then continued down the road?

Yes.

Can you describe the area where the accident happened?
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It's called a blind curve. It wasn't a real sharp
curve, but visibility was really limited.

What obstructed your visibility as you went around
the curve?

A small bank on the right side of the road, maybe
three foot high. 1t had a fence on the top of 1it,
and pine-~tree-~like shrubbery.

As you approached this area, do you recall what speed
You were traveling?

About 55,

Do you recall if there were any vehicles behind you
at that time?

Wot real close, no.

As you approached the accident there at the scene,
tell us just what occurred.

I rounded the turn and saw the state truck. It took
me a few seconds to realize that it was stopped. AL
that time, I did not see the érader; it was still uvb-
structed from my view, I attempted to stop. I started
to apply my brakes. The right side of the truck went
off of the road, and the rear wheel was off in cthe
shoulder, like in a ditch cthere. I was thrown across

the road, acrose the lines, and struck Mr. litckens'
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Q.

A,

Q.

A,

vehilcle.

As you went around this curve, were you 8till travel-
ing 557

Yes.

Wwhen you saw the vehicle, yOuAsaid it took you sonme
time to realize 1t was stopped.

I immediately leftr off the gas, and then it took a
few seconds to realize that it wasn't moving.

When you realized it wasn't moving, what did you do?
I attempted to stop.

How did you attempt to stop?

I started to hit the brakes easy at first, but there
was a little dirt and gravel which was wet from of£f of
the shoulder that they had pushed out. The two tires
on the passenger side of the truck skidded on that;
they did not grab the surface of the road.

What, {f anything, did you do when you started to skid?
I attempted to sfeer to the right, steer into the skid,
to straighten the vehicle out.

Why would you do that?

From the time I got my license and everything, that
was always the thing to do, to attempt to steer into

the skid to straighten the vehicle out.
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A.
Q.
A

Q.

A.

Then you eventually...you said you went off of the
roadway and lost it; would that be a fair statement?
Yes.,

Where did you come in contact with Mr. Nickens' ve-
hicle, do you recall?

I'm not good at distances. It was probably about 75
to 100 feet behind the state, or on the southbound
side of the state truck, the Warrenton side.

How far into Mr. Nickens' lane of travel is it your
recollection you got?

No more than three feet.

Where was the damage to your vehicle?

The left front fender and bumper.

When you saw this truck what, i1f any, lights did you
notice on the truck?

There were some red lights on the back. I did naot
notice the beacon 1light that they're referring to.
I believe it was obscured because of the angle chat
1 approached from the rear. I wasn't directly benind
the truck, and that wire wesh they're referring to
wases.well, the hood up over the cabdb would have oo-
scured your view from an angle,

Did there come a time later on when you looked at the
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truck from the rear and saw the beacon up there?
fes.

That would have been after the acecident occurred?
Yes.

After the accident, I assume you got out of the truck.
Yes.

What did you do then?

I immediately went over to Mr. lickens' vehicle and
I told him to take it ecasy; he was trying to get up.
I just wanted him to stay still until the rescue squad
got there.

Did you have occasion to talk to Mr. Pullen?

Noe.

Did you notlice any flags on the truck?

I don't recall any <flags. There may have been; I
don't recall.

You mentioned that there was some dirt and gravel on
the roadway. Where was that dirt and gravel located?
On the right side of the road, approximately two to
three feet, covering the road two to three feet fron

the white line,
That would have been along the right-hand side of cthe

road in the direction you were traveling?
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A.
Q.
A,

Q.

A,

Yes.

You would have been traveling north; 1is that right?
Righe.

Were you familiar with this road?

Yes.

How many times would you say you had driven that road
prior to the time of the accident?

Roughly 40, 45 round trips on that road.

Do you recall what the weather conditions were the
day of the accident?

It had been raining earlier. It was misting at some
spots.

Do you have a recollection as to the condition of cthe
roadway?

To the best of my memory, at this spot where the acci-
dent was, I thought the roadway was relatively dry.
It wasn't slopping wet. However, the gravel and the
dirt from off of the shoulder was wet when that was
out on the road two to three feet.

llow long was it until the trooper arrived; do you have
a recolleccion?

It couldn't be any more than two to three minutes. ile

Just happened to be coming that way.
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Q. Did he come 4in  the opposite direction from you?

A. Yes, from #arshall.

MR. PALMER: I think that's all
I have, Your lionor.

THE COURT: Any cross?

MR. DYER: Yes, sir.

EXAMINATIOWN

BY MR. DYER:

Q. Hr. HdeCoy, you Jjust told the jury you were familiar
with that road based on having traveled it about,
what, 40 times before?

A. Yes.

Q. So if you went into the start of the curve there, you
knew it was a blind curve; is that correct?

A. Yes.

Qs It's your testimony you were traveling at 55 niles
an hour when you went into that curve?

A, Yes,

Q. You told us today that the roadway was sort of wet,
or it wasn't,..l believe your term was, relatively
dry; is that correct?

A. Yes.

Qe Do you recall in your deposition saying that cthe
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roadway was dry?
Dry to one person may not be dry to another. I felt
that 1t was...it wasn't sloppinyg wet, like water fly-
ing above the tires or anything 1in that condition.
Do you recall this question ia your depositcion on
May lst,; 1980, on page 207 Question, 'Was it wet or
dry?' Answer, 'l would say dry. It had been misting,
but it was pretty warm. After the accident, [ was out
in the air for quite a while and did not yget wet.'
Question, 'Observation of che condition of the road-
way was that it was dry at the time you got out of
your truck?' Answer, 'Yes.'

Do you recall making that statement under oath
at the time of your deposicion?
Yes, sir.
At that time, you didn't mention anything about 1t noct .
being, not aslopping wet.

MR, PALMER: Wait a minute, Your
itonor. ie's asking the questiomn 1if that's what he
said at the time of the deposition. Now counsel 1is
interposing another question and a conment.

MR. DYER: I'm sorry.

My next question was, at the time 0of the deposition
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A

A,

you didn't mention the term, not slopping wet; 18
that correct?

Right,

At the time of the accident, you were on leave from
the Arny?

Yes.,

You were going to Marshall to get tools from your
glrlfriend's car?

Right.

When you saw the sign as you started leaving Warren-
ton, the sign saild, Road Work Ahead; is that correct?
Correct,

I think 1it's your testimony that you expected to find
some road work, 18 that correct, after seeing the
sign?

What 1 considered was a reasonable length of roadway,
I expected to see some road work being performed, and
I didn't see any.

Didn't you see that dirt that you talked about? Didn'tc
you see that dirt along the roadway from the time you
left Warrenton until you got to the accident scenel
Yes, but I've also gone down the road and seen fresh

blacktop; that doesn't mean they just did ic. I did
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not connect the two together,

Q. You made no connection between the sign and the dirt
that you saw as you went northbound on 177

A. I also assumed that if they were going to stop on a
turn like that, they would have more notice. 1 thought
they would be more concerned about the safety of cthe
people using the highway. For a sign to be eight and
a half miles down the roade..

MR. DYER: Your Honor, 1'd ask
that that answer be stricken.

MR. PALHER: Your Hounor, he's
asking the question, he's getting the response, and
he doesn't like 1it.

MR, DYER: No, sir, it wasn't
responsive to the question 1 asked.

THE COURT: What was the ques-
tion agalin?

MR. DYER: Could the court re=-
porter read the original question, please?

(WHEREUPON, the reporter read the question.,)

MR. DYER: Your Honor, that's

NOCe e

MR. PALHER: That certainly 1is
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#1R. PALMER: Your Honor, that's
not his theory of where the signs should be. He stated
where the sign was that day, and when he got chat far
up the road, he didn't really believe it had anytning
to do with what was there. That's responsive to the
question.

THE COURT: I'm going to over-
rule the objection as to the responsiveness of that
question, but ask the witness to respond as closely

as possible to counsel's questions.

CONTINUATION OF EXAMINATION
3Y MR. DYER:

Qe

tir. MecCoy, the s8ign that you saw was approximately
three feet by three feet in a diamond shape?

Yes, sir.

Isn't it true that your theory was that the coanstruc-
tion people had stopped for lunch?

I thought they had probably finished the work on the
road at that time, since they weren't within a very
close distance of the sign. [ thought they had stopped
for the day, or if they were on down the road, there
would be another warniag.

How about stopping £for lunch? Did you think they
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A

Q.

stopped for lunch?

Yes, they might have stopped for lunch.

Wasn't that one of your original statements?

Yes, stopped for lunch or stopped £for the day.
It was 2 o'clock in the afternoon, wasn't {t, at the
time the accident occurred?

I eat lunch at ] o'clock, Bo...

Wwhen you rounded that curve, once you got to where
the x i{s on the diagram that Sergeant Frank drew,
there was nothing 1in the road that obscured your
vislon on the truck; 18 that correct?

No, not at that point.

You saw the truck as soon as You rounded the curve;
is that correct?

Correct,

When you applied the brakes, you were at least 225
feet from the truck?

Approximately 225, 250 feet, somewhere around there.
You were still unable to stop your truck in that 225
to 250 feet?

Correct.

When you applied the brakes, did you have a sensation

of the brakes grabbing?
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Q.
A.

A,

Q.

Only on one side of the vehicle, on the driver's side.
The two wheels on the passenger's side slid.

What direction did the cab of the truck take with
the two wheels sliding?

It went to the right; it started to the right.
Did the nose of the truck go to the right?

The nose of the truck went to the left,

Did you slide 225, or over 200 feet to where the acci-
dent occurred?

NO .

The trooper spoke to you right after the accident;
igs that correct?

Yes.

Isn't it a fact that you did not tell him that your
wheels went into a ditech?

I don't recall what I had said immediately after the
accident, 1 was upset about a person being 1injured.
I can't sit here and be 100 percent sure of what I
sald immediately after the accident.

You heard the trooper testify today; he read your
statement, Do you recall giving cthat statement ¢to
the trooper?

No, I don't,
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Q.

Q.

A

A

At the time of the impact, is it your testimony you
gtill hadn't reached the dump truck?
Correct.
ilow far were you, in your estimation, from reaching
the dump truck when you collided with #r. KNickens'
car?
Approximately 75 feet.
Is 1t your testimony that there was approximately five
seconds between the time you first saw Hr. Wlckens'
automoblle and the collision?
I don't know, it all happened so fast. ILt's hard to
recollect.
Do you recall in your deposition giving thact estimate
of the five seconds?

MR. PALMER: What page 18 that,
counsel?

MR. DYER: Page 24,
That'd.probably be pretty close, yes.

MR. DYER: I'm sorry, it's 25,
You never talked to anyone other than the trooper
there at the scene?

Correct.

When you rounded the curve and saw the lights, at
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A.

Q'

A

least the red lights on the truck...
Yes.
lere you about approximately 175 feet from the dump
truck when your rear wheels went into the uitch?
Yes, IL'd say that's pretty close.
Mr. Palmer asked you 1if you saw flage on the truck.
Do you recall seeing flags on the back of the truck?
I'm not 100 percent sure. There may have been flays
on the truck. I'm not sure at this point.
At the time of your deposition on May lst, 198u, do
you recall this question?

MR. PALMER: +hat line is thact,
and payge?

HR. DYER: Page 35, line 4.
Question, 'Do you remember seeing any flags or siygns
on the rear of the vehicle?' Answer, 'I think they
had some kind of flag on the back of the vehicle.'

Do you recall making that statement under oath?

That's what 1'm saying now; 1'm not 100 percent sure,
but I believe there may have been,
After you observed the road sign, did you see this
dirt or dirt-like film at various locations on the

highway, not just at one point, as you went £from
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Warrenton toward where the accident occurred?
Ao Yes.

Q. Did you make any connection between the sign ba

ck up

the road that there was road work going on and the

loose gravel?

A. Yes, I saw that road work had been done there.

Q. Did you figure it was the same crew?

A. Would you rephrase the question? I don't under
what you're going for.

Q. When you saw the sign and you saw the loose g
or dirt, did you figure it was the Bgane

A. Yes.

stand

ravel

crew?

Q. In the 175 feet from wherc your wheels, as you've

testified, went into the ditch, did you blow your
at all?

A. Noe

norn

MR. DYER: I have no further

questions.

THE COURT: Mr. Hall.

HMR. HALL: Just briefly.

EXAMINATION
BY MR. HALL:

Q. You have seen the trooper's diagram.
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Q.

A.

Qo

A,

Q.

A,

(2.

Yes.

Is that an essentially correct statement, the loca-
tion of the vehicles and the curvature?

No.

Where would you place anyone differently than Trooper
Frank did?

My vehicle was stopped behind the state truck.
Your vehinle was back up here (indicating)?

Right.

Trooper Frank says that you're all the way past the
northbound...he was mistaken?

To my recollection, yes,

Do you agree with the sight distance from this point
to the rear of the state truck?

I'd say that's pretty close.

You're aware that that's 81 feet 1in excess of the
length of a football field. We don't have any prob-
lem with that kind of math.

I'm not very good at estimating distances.

Would you be comfortable that 300 feet is 100 yards?
Gkay.

If I understood Yyour testimony correctly, you came

around this bend notwithstanding the £fact that you
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A.

Q.

Q.

had seen the sign and seen the dirt pulled out on
the pavenent, the asphalt top, and you came around
here and first acquired sight of the state truck, it
was a number of seconds, several seconds before you
decided to apply the brakes?

1 iommediately left off the gas. Then {t was about
two seconds or so until I reacted to brake.

You waited to apply the brakes until you ascertained
that it was stopped, or moving slowly, or whatever it
was you ascertained?

I immediately left off the gas. I guess {t was two
seconds until I hit the brakes.

Your mental state was, 1f they're moving, 1'a moving,
so you weren't going to hit the brakes until you de-
termined they had stopped or moving very slowly; is
that correct? |

No, that wasen't really my mental state. It was just
reaction time.

Whatever the mental state was, you dldn't decide to
brake Immediately upon seeiny the state truck.

I'd say that's correct.

When you did apply your brakes, did you have any im-

pression that you would be able to stop short of the
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Q.

Q.

state truck without colliding with 1t?

1 thought I should have plenty of distance to stop,
but it was...I'd say it was the gravel and the loose
dirt that was on the side which caused me to lose
control.

Your state of mind was, you thought you were goiang to
be able to stop, but something happened that you were
not able to.

Yes, sir.

You supposition or conclusion today 1is cthat it was
something that you got on the shoulder here that kept
your tires from grabbinag?

Yes.

There was equal amount of material on this shoulder
all the way back along, wasn't there, roughly the
same width of material?

It wasn't equal on all spots. It depended on how the
road...the road 1is not perfectly flat. Theré vere
Certain spots where the blade hit a little closer and
they had it a little cleaner.

How nuch distance, compared to this yellow pad, did
that grader bring that dirt up on the street from the

highway? Was 1t about 18 inches, 11 iaches?
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A,

Q.

Q.

A,

At that point, probably about 24 to 30 4inches.
So it was bringing up material two feet, two and a
half feet?

ot at all points. It depended on how they were
grading, the amount of material off of the shoulder,
and the road surface, on how clean he was scraping it.
When Trooper Frank came to the sceme, you saild you hict
a bump or something and felt a jolt in your car, and
that's when you went across inte the oncouinyg lane.
fes,

Did you take Trooper Frank out and show him where you
had gone off the paved portion or whatever it was you
hit?

No, 1 wasn't thinking very clearly at the time. I had
hit the top of my head, and I was very upset about
seeing Mr. Nickens go to the hospital.

What they had off the paved portion here on the shoul-
der was newly brought up dirt and loose gravel, weas

f

it not?

Yes,

That had not been compacted by any machine or by the
following dump truck, 1is that correct?

Correct.
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A.

Q.

A,

Q.

Q.

Q.

Had you gone off onto the shoulder, you would likely
have left tire prints in that new soft shoulder,
would you not?

Yes.,

Did you go back and look for that, either that day or
later?

No, I didn't think to.

Are you saying that when your car started to skid that
it actually went on the shoulder?

fes.

At some point it hit something and came back across.
Righe,

Did you have your brakes on at all times from the
point you applied your brakes until the point of ia-
pact?

I was trying the pumping action, which you normally
do In skid, to try and straigiten the vehicle out.
You did have your foot on the brakes all the time?
Not solid, no; I was pumping the brakes.

Do you have any explanation why, after applying the
brakes, thinking you could stop coming on down here
(indicating), that you were able to hit the Nickens'

car and put the damage that you did on 4t and the
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Q.

A.

damage you did on your car and still belleve you
could have reasonably stopped by that truck?

Could you rephrase that?

What was the damage to your car in numbers? Was your
truck totaled?

$896.

The leftc front?

Yes.

You've seen the pictures today, have you, of the
Niekens car?

Yes; not today, but I've seen them before.

That speaks of a pretty energy—-absorbing impac; be~-
tween two vehicles, does it not?

MR, PALMER: Your Honor, [ think
that that's putting some physics of somethinyg in here
that I don't know 1f counsel's qualified to do, and
also this witness.

THE COURT: The Court allows
reasonable latitude on cross—examination, but that,

perhaps, gets out into something that maybe is beyond

this witness and beyond counsel. Objection sustained.

MR. HALL: Let me put it this

way, then, Your Honor.
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Q. Mr. licCoy, what was your speed at the time of impact?
A. Probably 30.
Q. So you were able to veduce the speed from someplace
~out here (indicating) to 30 miles per hour oOvVer...
what was the distance you quoted Mr. Dyer, 200-and-
some feet? Is that correct?
A. From the time 1 first stated braking until the time
of impact was probably about 200 feet, roughly.
Q. You ineard Mr. Nickens testify that the very first
time he saw you was that you looked like you were coa-
ing at him head—-on, then you swerved back to the righc.
Is that the way you rememnber itc?
A, Yes.
Q. Essentially you weren't going to try to pass those
trucks because they were novingeee.
A, No, I wasn't attempting to pass.
MR. HALL: That's all { have,
Your Honeor.
THE COURT: Redirect?
#R. PALMEK: 1f I can.
EXAMINATION

BY MR. PALMER:

Q.

Mr. MeCoy, did you sustain any 4injuries 1in this
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A,

A,

accident?

Mothing wmajor, 1 had headaches for a while. I hic
the top of my head on the roof of the truck.
tiow did you feel after the accident happened, there
at the scene?

1 was shaken; I couldn't chink straight; I was very
upset about seeing a person injured.

Did you go out and make any kind of ianvestigation,
make any measurenents or anything like that that day?
No, I don't feel that that's my Jjob. I thought that
that was the police's job.

tir. Dyer asked you if you made an estimate of five
seconds in your deposition, and he used page 23. Let
me read, if I can, and see if you recall...page 25,
starting at line 5. The question was asked, 'How
much time elapsed between your first observation of
his car and the impact?' Your answer was, 'l couldn't
say.' Question, 'A fraction of a second, or a second,
or five seconds?' Answer, 'A couple of seconds, five
seconds, maybe. 1 am not sure. It just seemed to hap-
pen so fast I don't know.' Wasa't that your testimony

at the deposition?

Yes.
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Qe You didn't testify 1ic was £five seconds, did you?
A. No.
MR. PALMER: That's all I have,
Your llonor.
THE COURT: Recross?
MR. DYER: I just have a couple.
EXAMINATIOHN
BY MR. DYER:
Q. Mr. McCoy, you dida'c report any injury to the trooper,
did you, Trooper Frank who was here this morning?
A. I said that I hit my head, and he said, do you want
to go to the emergency room? I said, no, L doa't
think that's necessary.
Qs You didn't go to the 'emergency room, did you?
A, No, I was shaxen up, but I didn't think it was neces-
sary.
Qs Could you just demonstrate, using your hand, the

front of your fingers as being the angle of your car

es.tell us what the angle of your car was at tne time

you rollided with Mr. Hickens?

MR. PALMER: Your Honor, I be-
lieve this is beyond the scope of my redirect examina-

tion. I didn't ask him any of those questions.
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MR. DYER: Mr. Hall asked him
about the position of his car at impact.

MR, PALMER: You had the oppor-
tunity before I went on redirect.

THE COURT: I think it's in evi-
dence already. It probably was covered by ilr. Hall's
line of inquiry. I'll allow it.

MR. DYER: Thank you, Your ldonor.

CONTIKUATLON OF EXAMINATION
BY MR. DYER:

Q.

Q.

A.

A,

Would you show us in relation, using Mr. Nickens' car
and your hand as your truck, show us what the angle
was of your truck at the time you struck Mr. Nickens?
This would have beep the Nickens vehicle and mine.
This would be going south, and mine was about this
angle, about like that (indicating).

Your vehicle as it skidded, as you've testified, never
skidded down the road so that it was going at a 9U-
degree angle to him, did 1ic?

Not that far, L straightened it out.

There was no gravel or dirt underneath your two left
wheels, were there?

No.
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Q.

A,

When you applied the brakes,

were grabbing.

Yesg.

presumably those wheels
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[Transcript Pg. 158]

WILLIS PAYNE RISDON, having been duly sworn by the Clerk,
was examined and testified as follows:

EXAMINATION
BY MR. PALMER:

Q.
A.
Q.
A.
Q.
A,
Q.
A.

Q.

Q-
A.

Q.

A.

Sir, would you state your name, pleasel

Willis Payne Risdon.

Where do you live?l

Warrentone.

What do you do? What is your occupationt?

Building inspector.

For whon?

Fauquier County.

Mr. Risdon, I want to direct your attention back to
Hay of 1978 and ask 1f you recall observing an auto-
nobile accident that 1ianvolved a Mr. Nickens, a Mr.
McCoy and a highway department truck that was stopped
in the roadway.

Yes, I recall it. I don't know the names, but I re-
member the accident.

Where were you at the time this accident happened?
I was proceeding towards Warrenton, southbound on 17.
Approximately how far from Warrenton was it would you
say that the accident occurred?

Approximately six, 8ix and a half miles.
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Q.

A.

Q.

A.

Q.

Can you recall what the weather conditions were on
that day?

Yes, there was a fine misty rain.

As you were heading south on Route 17, did you becone
aware of any highway department vehicles?

Yes.

Where were those vehicles located, and what were they
doing when you saw them?

There was a road grader headed towards Marshall, appar-
ently scraping the side of the road or the ditches.
There was a dump truck following along behind him,
staying behind him, pausing and stopping and Just
following slowly.

Did there come a time when you observed a collision?
Yes.,

Where did you actually observe the collision; that
18, how did you actually see it?

In the mirror of my vehicle.

Would that have been the rearview mirror or the side-
view mirror? |

The sideview, toward the rear.

Why was it that you happened to be looking in your

sideview mirror or whatever when that occurred?
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A,

1 noticed the pickup swerving and starting to skid,
so I just watched him in the wmirror to see what hap-
pened.

When was it that you actually noticed the pickup and
it started to skid?

As I passed him, I noticed he was having some trouble
controlling it then.

At that time when you saw him, what, if anything, un-~
usual did you notice with regard to speed?

I didn't notice any undue difference in anybody's
speed.

Were there any other vehicles behind him?

Yes.

As you observed this pickup in your sideview mirror,
tell us what you saw.

1 saw him start to skid, trying to stop to avold the
dump truck, which was sicting in the road. Then he
just swung out into the incoming path, and he hit the
automobile behind him.

Is there any way you would use, or manner you would
use to describe the manner he was skidding?

A loud bang.,

Where did the collision actually occur between the
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A,

A.

two vehicles, 1if you know?

It was in the lane of the automobile that was struck,
actually.

Where was the vehicle, that 18, the vehicle that was
struck, where was it located in 1its lane or with rela-
tion to its lane at the time of the actual collision?
e was following me in his lane and just got run into;
that's all.

bid that vehicle appear to be off the road at the time
it was struck?

No.

Would you be able to estimate for us how far the pick-
up truck got into your lane of travel?l

It would be a guess, but it got far enough to hit the
other car in the front quarter.

What was the highway department vehicle doing at that
tine?

To the best of my recollection, he was sitting still
behind the grader.

Did you notice at that time where there was any person
located or anything of that nature, of the highway
departnent?

Any what?
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Q.
A
Q'

A.

Q.

Did you see anybody outside of any of the vehicles?
Ho.
Where did the pickup truck stop, or end up?
He ended up around in the roadway, struck the car and
behind the truck. He astopped short of the trueck.
He was sctopped short of the truck?
Yes,
Assuming this 1s north going towards Marshall (indi-
cating), he would have been behind the trucik, then;
is8 that righe?
fes, then he swung into the other lane.
Can you estimate for us or are you able to taell us
where the actual collision took place with regard to
the location of the truck?
No, not with any assurance.
Mr. Risdon, when was the first time I ever talked to
you?
Today.

MR, PALMHER: I tnink that's all
I have, Your Honor.

THE COURT: Mr. Dyer?
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EXAMINATION
BY MR. DYER:

Q.

Qn
A.

Q.

A.

Mr. Risdon, when had you passed the state highway
truck and grader?

I was just ahead of the truck, so it was a very short
distance, just past him, just a few seconds.

How fast were you traveling?

About 40, 45.

flow much distance was there between your vehicle and
the car that was struck going southbound?

Very small, 1 could see it in the mirror.

To some people, small would be 20 feet; other people
would beeos

I'm not going to make a wild guess.

What is your recollection at that time?

Somewhere between 100 yards and 50.

Between 100 yards and 50 yards?

Somewhere in that distance,

Was it somewhere between 150 feet and 300 feec?
Somewhere in there.

WHere you leaving the other car that was hit? 1In other
words, were you pulling away from it?

Only womentarily. As soon as I saw he'd been hit, I
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A,

Q.

Q.

A,

Q.

A.

Q.

A.

Q.

Al

Q.

Q.

stopped and pulled off the side of the road and used
my radio and called the ambulance.

How far did you stop from where the two vehicles col-
lided?

Oh, maybe a couple hundred yards.

When was the first time You saw the northbound pilckup
truck?

As I passed hia.

What was he doinyg when you first saw him?

iie was coming towards e, and then as he passed me, he
started to try to stop and started losing control of
the truck.,

He was...

He was attenpting to stop.

When you first saw him, you were just two cars passing?
lie was just traffic coming down the road to ue, yes.
!le did not appear to be trying to stop before he got
abreast of you?

o

When you passed these state highway trucks, did it
have a dome light up there revolving?

A small dome light on the cab, yes.

Was it on, rotating?
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Q.
A.

Q.

A.

Q.

Q.
A.

A.

Q.

Q.

(Witness responded in the affirmative.)
Are you indicating yes?
Yes.
The court reporter has to take it verbally.

Did 1¢ have blinking lights on 1t, orange and
red blinking lights, too?
The only thing I noted was the yellow flasher on the
cab as.I passed him, which you couldn't see after-
wards anyway; you couldn't see it from behind.
When you got abreast of the truck, what directed your
attention to 1t?
The pickup, you mean?
Yes.
I could see he was starting to make a paniec stop.
Wasn't there about 275 to 300 feet between him and
the truck?
I couldn't be suree.
Does that sound about right?
It would be a guess, yes.
Did you ever see him go off the road to the right at
all, as opposed to just keep golny stralght and then
out into the other side?

Ho, he seemed to fishtail a litcle and off to the side.
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Q.

Q.

A,

Q.

A

Q.

QI

Q.

Did he ever appear to get off the traveled surface?
Possibly one wheel or so.

What directibn was his vehicle going when you saw the
collision? In other words, how was it planted or
canted?

He just came up behind the dump truck and then canted
right around to it when he got stopped, but he was in
the ocher lane.

But he didn't skid at a 90-degree angle or anything
like that?

Noe

Was the position of the pickup truck the same as it
would be 1f someone had gone out around to pass the
dunp truck?

It would be extreme.

Was it basically the same position? In other words,
he's not...

MR. PALMER: Your Honor, he did
not say, basically the same. position. He said it
would be extreme,

I'm sorry, I didn't catch that. It would be extreme?
Say again.

What was his position? Was he headed in the same
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Q.

A.
Q.

A.

Q.

direction at the time he collided with the car in the
southbound lane as he would have been if he were just
simply going out to pass the dump truck?

No, he was more of an angle.

What part of the pickup truck did you...did you actu-
ally see the collision?

Yes, in the mirror.

What part of the pickup truck struck the...

I would guess it was the front of it.

Was it sort of a head-on type collision?

No, it was more on the side quarter of the front quar-
ter.

Did the oncoming car hit the pickup truck with its
front?

To the best of my knowledge, it wasn't a dead=-on,
front-end collision, no.

Did any part of the front end, the bumper or grille
area, of the car in the southbound lane hit the pickup?
I couldn't tell by looking in the mirror.

Did you, after you stopped, get out and go back to the

scene?
Yes, after I had made a radio call.

Did you walk along back down the road?
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A

Q.

Q.
A.

Q.

Yes.
bDid &ou see any evidence of skid marks or anything
like that on the highway, Mr. Risdon?
No; I wasn't particularly looking for them.
You did walk that whole distance there from the dia-
gram on the board where there's about...from the curve
down to where the car stopped?
Yes.
Did the police officer take a statement from you?
The state trooper did, yes.
Do you know how many seconds elapsed between the time
you first saw the pickup and the time that it collided
with the oncoming car?
Ho.
There's no question in your mind that cthe pickup was
at least partially 4into the oncoming lane when £t
struck the car?
No, no question.

MR. DYER: I have no further
questions.

TUE COURT: Hr. Hall?

MR. HALL: HNo questions.

THE COURT: i#r. Palmer?
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EXAMINATION
BY MR. PALMER:

Q.

A.

Q.

A.

Sir, you mentioned this dome light; you indicated you
couldn't see if from behind.

No.

Why was that?

There was a gravel shield over the cab, you didn't

notice 1it. It was a very small lighec. It wasn't

that noticeable.
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[Transcript Pg. 170]

WOODROW WILSON PULLEN, having been duly sworn by the Clerk,
was examined and testified as follows:

EXAMINATION
BY MR. PULLEN:

Q.

A.

Q.

A,

Q.

Q.

Mre Pullen, would you tell His Honor and the members

of the jury your full nawe, please?
Woodrow Wilson Pullen,

Where do you live, Mr. Pullen?
Marshall, Virginia,

How long have you lived in this area?
All ny life.

llow much schooling have you had?

Three years.
Are you married?
Yes,

What 1s your wife's name?
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17

Q.
A'

Q.

A

() -

Q‘
A.

Qo

Q.

Q.

A,

Mabel Lee Pullen.

Do you have any children?

I've got three kids.

ilow long have you been working for the state highway
departunent?

Five years,

Back on May 24th, 1978, what work were you doing at
that time? What was your job description?

Read that again.,

What was your job with the state highway back ia tay
of '787

Drive a truck, graders and all that stuff.

Who were you working with that day?

Ronnie Putnan.

What was his Jjob?

de's running the grader.,

Would you run a8 grader sometimes as well as drive the
dump truck?

Yes, sir.

Could you just briefly tell us what you were doing,
what pulling the shoulders means?

It means that sometimes the shoulder gets low on the

side of the road, and we pull them loose rocks against
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A.
Q.
t\c

Q.

Qo

the shoulder, and we take a truck and knock it off.
What kind of truck were you driving that day?
1976 Dodge.

What time did you start pulling shoulders on Route 177
It was after lunch,

Do you know what time of day that was?

It was 12:30.

Where did you start that run on Route 17 that day?
The town limicts. |

The Town of Warrenton?

Yes.,

Where was the sign placed, the road work sign?
We put one at the town limits and one at QLd Taverns
Who 1s your superintendent or supervisor?

John Lucas.

How long has he been the supervisor?

Since 1 worked for the highway department.

Is he sort of 1like your foreman or your boss?
Yes, he's over top of us.

Who would tell you where to place the signs?

The superintendent or the foreuman,

llad you ever read any regulations, oOr...we had Mr.

Coates testify today about some regulations. llave
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Q.

A.

Q.

you ever read thosel?

No, I haven't,

Do you read?

Not much.

Had you pulled shoulders before the day that the acci-~
dent oceurred?

Yes, I had.

How would you handle the signs on those other occa-
sions?

At the same place we put before.

When you're pulling the shoulder, how nuch out onto
the traveled portion of the road does the dirt come?
It's got a white line along the side of {it. We pull
to the edge of it.

I'm sorry, you pull...

It's like a white line; we pull to the edge of 1t.
‘le take the plow and knock it off.

This white line, is this the line that we se¢e on the

edge of the road to let people know where the shoulder

1s?
Yes.
Hlow much over onto the traveled portion did the dirtc

come in inches or feet?
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A.

Q.

Q.

A.

Q.

A,

Q.

Qo

A,

Q.

I'd say about an inch; no more than an inch, inch and
a half.

Did you ever see Mr. McCoy's pickup truck before the
collision happened?

Ho, I didn't,

What were you doing at the time, in your truck, when
the accident occurred?

1 was getting ready to get the flag.

Why were you going to get the flay?

tflung the flag out to flag traffic around me.

‘lhere was the grader working when you were going to
go get the flag and get out and flag ctraffic?
Going around that curve.

How lonyg had you been stopped before you started to
get out with the flag?

As soon as I stopped, I was getting ready to get the
flag and get out.

What happened after that?

I heard a bange.

Could you describe for the members of the Jjury what
kind of lights were on that truck that day?

Yellow and red.

ilow many different lighcs?
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Qe
A.
Q.
A.
Qe

A,

Q'

A.

Q.

Ql

A

Q.
A,
Q.
A.

Q.

A,

Four yellow and two red.

Were are the lights located?

On the back of the truck.

lilow about on top of the truck? Do you have a...

A following light, that's all.

What do you call 1t?

A following light.

A following light?

Yes.

You've heard people talk about that light today. Wha:’
covers up that following light to prevent the gravel
or dirt from getting on ic?

It's a shield.

Can you gee through that gravel shield?

Yes, 1t's got a small little hole, 1t's got a screen
on it. You can see the light.

Is the truck equipped with a four-way <flasherx?

Yes.

What happens when you push that?

All four-way flashers work with a battery.

At the time you stopped and before you got out with
the flag to handle traffic, were the flashers on?

Yes.
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Q.
A.

Q.

Ae

Qe

How about that rotating beacon up on top, was that on?
Yes, sir.

After the accident, did you go back over the road where
the pickup truck had been coming from?

No, I haven't,

I mean that day, did you go out there and look to see
if there were any tires marks or ditch marks?

No, 1 didn't.

Did you ever go back later that day and walk down the
road to look at the ditch?

Yes, I had.

Did you see any marks in that ditch that would indi-
cate the pickup had gone...

MR. PALHER: Your Honor, I'm
2oing to object. That's a leading question.

MR DYER: Simply because it can
be answered yes or no, Your Honor, I dom't think it's
leading. 1 asked 1f he had walked back to the dicten,
and I asked hinm i{f he saw any marks. ’

THE COURT: Wwhy don't you ask
him, what did you see?

What did you see, Mr. Pullen, when you walked back to

that ditch in the direction that lr. McCoy had come?
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A

Q.

Q.

Q.

A

Q.

A,

Q.

Q.

Did you see anything unusual?
No, I didn't.
Did your truck have any flags on it?
Yes.
Could you tell the members of the jury what kind of
flags you had on the truck, dr. Pullen?
Red flags.
You heard Trooper Frank, Sergeant Frank, testify that
he had a line of sight of about 381 feet. Is that
about correct?
Yes.
Did you hear any sounds before the pickup truck hit
the automobile, like the squealing of brakes or any-
thing like that?
flo, [ didn't.
Did you hear any horn sound by the pickup. truck?
No, I didn't.
Was the way that you had the signs put out that day
the way that the supervisor wanted you to?
MR. PALMER: 1I'm going to object
to that as being a leading question, Your ilonor.
MR. HALL: I join 4in that, Your

Honor.
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THE COURT: Objection sustained.

Q. Mr. Pullen, whenm you put the sign out that day, did
you follow the highway department policy?‘

A, Yes.

MR. DYER: 1 have no further
questions.
THE COURT: i#r. Palmer?

EXAMINATION

BY MR. PALMER:

Q. Mr. Pullen, I might have misunderstood you, but was
it your testimony that when you're pulling a shoulder,
that the dirt only gets up on the white line and it
comes over about an inch and a half?

A, Yes; see, it falls over, depending how much you got
on yovur motor grader blade. It's depending how much
you're pulling.

Q. The blade has a truck in froat of {t, righc?

A. Yes.

Q. That blade is there, and 1it's down and it's goiag to
push this stuff back on the shoulder; isn't that
right?

A. Yes.

Q. Some of that material rides up on the blade, doesn't
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Q.

A.

ie?

I can't read you on that.

You don't read me on that?

lo, come back again on 1it.

I'11 tell you what. Let's go to page 47 of your depo-
sition, starting at line 1l0. You were asked a ques-
tion. 'All right, I guess wy question was when 1
observed, and I'm not saying that I'm a witness in
this case, but what I have observed following your
kind of an operation, but the dirt isn't just in che
first six 1inches of the paved portion. There's a
little £film that is left or whatever, but it is more
like a foot or a foot and a half.' You answered,
'Yes.' Question, 'As the earth moves up the blade?'
Answer, 'Yeah, uh=huh, Is that what was going on in
this occasion?' Answer, 'Yeah, uh-huh.' Do you remem-
ber stating that?

Yes.

That's what happens, 4isn't ic? That dirct sort of
piles up in front of the blade and moves along the
blade a little bict?

Yes.

As the blade goes over the roadway, the road is not
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Q.

A,

Q.

Q.

Q.

perfectly flat, is 1t?

No.

There are areas where the blade doesa't touch all the
way down upon the roadway?

No.

Some of that dirt is left behind, isn'ct it?

Yes.

That's what occurred on this day. As you were going
alonyg the roadway, you were leaving sowe dirt as you
went along, a foot and a half or so out frow the edge
of the road; iasn't that righe?

Yes.

It happens all the time you do that, doesn't ig?
Yas,

So far as putting out the...you said you were stopping
at the time to get a flag to go on out?

Yes.

That was because you knew you were sitting in a daa-
gerous curve there and knew the people coming around
that curve really couldn't see you very well, wasn'c
ie?

Yes.

You stopped right in the middle of that curve, and
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Q.

A,

Qe

Q.
A.

Qo

Q.

Qo

A.

Q.

you were golng to get the flag, and that's when this

accident happened?

Yes.

You were aware of the danger?

lot right off, I dida'c,

You knew it was a dangerous curve?

We stopped there before.

You'd stopped there before?

Yes.

You had just been lucky before, though, hadn't you?
MR. DYER: Objection, Your Honor.

Now he's quarreling with the witness.
THE COURT: Objection sustained.
MR. PALMER: £Xcuse me. 1til

withdraw it, Your Honor.

It was your decision where to stop and where to get

out and put a flag out, wasn't it?

Tes.

You're the one who made that decision?

Yes.

You didn't have to ask your supervisor, can [ stop

this truck and get out and put a flag out or be a

flagman, did you?
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A.

Q.

Q.
A,

Q.

A

Q.

A.

A,

Q.

We don't got no flagman, Jjust the truck driver him~
self.

Was the grader still moving at the time this accideant
happened?

Yes.

liow close were you to the grader?

I couldn't guess on that, I don't know.

Was he real close by at the time the accident happened?
o, he'd gone around the curve.

Is there any reason why you couldn't carry more than
one sign in your truck?

That's all they'll let us have.,

That's all they'd let you have?

No, I say, that's all they'd let you have with the
truck.

They only let you have two signa?

Yes, that's right,

So you knew you only had two signs?

That's right.

You didn't think to go back and get the other one and
nove it up closer to where you were working?

We always put them up there. That's always done,

You started pulling shoulders after lunch?
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A.
Qq

A.

Q.
A.

Qe

Yes,

About 12:307

Yes.

flow fast do you go when you're doing chia job?
About five miles.

Five miles an hour?

Yes.,

You go that fast?

Depending on how mnuch you pull, toe. You could be
spotting, and you could be pulling sollid. See, you
can do that, too,

When you're talking about pulling, you're pulling ac-
tually out of the ditch, aren't you?

No.

That's just right off the shoulder?

Just shoulder and road.

Is that what actually causes the shoulder tuv slope
down all the ¢time because you're pulling it ap?
Yes,

This pickup truck that was involved, did you say it
was white?

I didn't see no pickup truck.

Wasn't there a pickup truck involved in the accident?
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Q.

Ao

Q.

A,

Q.

Q.

Yes,

Was it white?

I didn't see what color it was.

Do you remember saying 1in your deposition it was
“hite?

I could have, I don't know.

Do you remember what color it was?

Yes.

What color was it?

White.

The first time you ever saw that vehicle was when the
collision occurred?

Yes.

You heard a bang?

Yes,

You looked up and saw the vehicle?

Yes.

Did you look in the rearview mirror as you were look-
ing for this flag to see 1f there was anything couing?
No, I didn'ct.

Would you dispute the sergeant's testimony about the

line of sight distance of this curve?

No.
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Q. On che right as you're coming towards Marshall, there
are trees and bushes and whatnot that obstruct yourl
vision of the curve, aren't there?

A. You can see around them, though you can't see that
close.

Q. This revolving light that you had on the top of the
cab, there's a cover, actually, that 3oes from the top
of the dump over that cab, isn't there?

A. ot all the way over it, it ain't.

Q. No, but partly, though, isn'c 1it?

A. Yes.

Q. Then there's a grille; there's a plece cut out in the
grille where that dome lLight 1s?

A. Yes.,

Q. It's tough to see that dome light from cthe back,
though, isn't it?

As, Oh, yes.

MR. PALMER: I cthink that's all
I have, Your llonor. Thank you.
THE COURT: Mr. Hall,

EXAMINATION

8Y MR. HALL:

Qe dMr, Pullen, this road that Sergeant Frank depicted
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A

Q.

arches down this wey. As you keep on going north-
bound, it cuts back, doesn't 1itg?

Yes, sir,

In fact, at the time of the collision...l think Mr.
Palmer asked you this question...at the time of the
collision, the grader had already gone outside around
the corner; is that right?

Yes.

Around the S?

Yes.,

Had it been your policy to drive your truck behind
the grader until you caught up to the yrader?

Yes, sir.

In fact, you had Jjust arrived up behind the ygrader
and stopped and decided to get out and flag traffic
with your flag when the collision occurred.

tes.,

But between the time you stopped and the time the
collision occurred, this yrader was already out of
3ight around the corner?

Yes.

You were the one who made the decision to stop the

truck where you did?
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Q.

A.

Q.
A,

Qo

Q.

A,

Yes, sir.

You were going to take this flag that was in cthe
truck and you were going to do what with this flag?
Flag traffic around.

Around who?

Around the cars that were coming both ways. You
hold one up and let the others go through until it's
clear.

How, the grader 1s out of sight; you're not flagging
them around the grader.

I was going to get back in the truck and move the
truck on around.

You stopped 1t, you got out with the flag and you
were golng to flag people aroundea.

The truck until it was clear, that lane couing down
was clear.

You were going ¢to £flag them around your truck.
Yes.

But then they were going to catch up with the grader,
which was already out of sight.

Yes, that's true.

Who was going ¢to flag them around the gyrader?

I don't know.
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Q.

Qo

Isn't it a fact, sir, that you were going to get out
of that truck and take this flag and go back up here
to warn?

Yes.

You were planning to walk up to where people coming
around this bend could see you with the £lag?

Yes.

3ut you hadn't had occasion to do that because the
collision occurred just (snap) like that.

Yes.

So you were aware at the time of the collision that
there was a risk that people might come around there
and might not see you in time?

Yes.

You didn't have any <cones on board the truck?
No, sir.

Is it they wouldn't give you any cones?

We never have used them on a job like this.

If you'd asked for them, they would have given then

to you, wouldn't they?
Probably would.

You also could have waited, could you not, until the

grader had moved on up around the corner instead of
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coming down here and stopping? You could have kept
the truck up here (indicating) until the ygrader had
time to move on around the corner?

A. Yes.

Q. So then, the next time you stopped behind the grader,
there'd be plenty of sight distance up to your truck.

A. VYes.

Q. But you decided to stop 4Lt here, on the curve?

A, Yes.
MR, HALL: That's all 1 have,
THE COURT: Redirect?
MR. DYER: Just one question.
EXAMINATION

BY MR. DYER:
Qs Hr. Pullen, when you stopped, how close to cthe grader

were you, do you recall, when you first brought your

vehicle to a stop?
A. I was a couple feet behind him.

MR. DYER: No further questions.
THE COURT: May +this witness

stand down?
MR. DYER: Yes, sir.

THE COURT: Hr. Pullen, you may
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[Transcript Pg. 235]

MR. DYER: What are you calling
this one?

MR. HALL: 10.

THE COURT: This 1is 9.

MR. HALL: 9 was refused, Your
Honor. This 1s the 9 that was refused; that's for
Your Honor now. This new one would be 10,

THE COURT: This is 1U. Lo you
gentlemen have any preferences as to the manner in
which they are put together?

MR. DYER: No, Your Honor. Could
I be heard on 10, though? This is somecthinyg he just
came up with.,

THE COURT: Certailnly; I apolo-
glze.

MR. DYER: I don't think cthis
states the law, I think it's going to just allow the
jury toesesit's like saying an accident shouldn’t have
happened, There's a duty as a reasonable and prudent
person in conducting himself on a public nizhway.
What Is that, conducting himself? I really doan't
think that's an accurate statement of the law nor a

statement of the burden in this particular case.
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I think you have a duty that arises from the law some-
where, and it just isn't an ephemeral standard that
you're just supposed to conduct yourself as a reason-
able and prudent person on the highway. It shows a
standard of duty of care owed to the plaintiff in
this case.

MR. PALMER: Your ionor, if I
might, Mr. Dyer has been arguing all day here that,
unless you have a code section for which there's a
violation, you can't have any negligence. There's
nothing in the co@e that says that a person should
not fall asleep while he's driving an automobile.
There's not a thing in the Code of Virginia ctnat says,
it shall be whatever, 1f you fall asleep while driving
an automobile. There are cases in the Supreme Court
that hold that a person 18 negligent 1f he falls
asleep while he's driving an automobile. That comes
because of the standard of reasonable and ordinary
care. The reasoning behind that specific case is the
fact that a person knows when he's tired. 1ILt's not
something that befalls him suddenly. 1It's something
that comes on over a period of time.

The Court has held in exercising ordinary and
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reasonable care that, under those circumstances, it's
a jury issue on whether the person was negligeat or
not. 1 think 1t's the same thing here.

MR. DYER: iy response 18, we
all know what falling asleep is, but what is conduct-
ing yourself om a public highway?

MR. HALL: I've heard it both
ways, but that one 18 specific. That means by the
cones and signe and flags and warnings, because that
might bring the guidelines into 4it, and they might
mnisconstrue the portent of those, and you don't want
it too general. Maybe I'm missing something, but when
I went through tort class, automobile law was always
the duties of users of the public highways were correl-
ative duties between all users to act as reasonable
and prudent people when on the public highways. With-
in those are those categories, rules of the road, that
we have by statute, Here maybe that should say he had
the duty to warn or alert that he was going co park
it down there, but this certainly covers it.

THE COURT: The legislature, in
its wisdon, has lifted out of the common law certain

duties which it now prescribes by statute, I think
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generally called rules of the road. They have added
to the common law list, and they have given us addi-
tional duties that perhaps were not there. But 1t
seems to me that the overall duty of care to other
users of the road 1s there, and ﬁlways has been there,
and is not in anyway denigrated by the statutory en-
actments,

Whether this statement 1is overly broad for this
case 18 a question the Court has to resolve. I be-
lieve this statement is proper for this case, and I'm
golng to allow {it. I refuse to allow any specific
litany of violations not appropriate, I think che
general commomn law rule, as stated by Professor Prousser
or whoever, is fine, and I will allow {it.

MR. DYER: HMay 1 peint out one
additional thing? I don't think you should single out
Pullen for that. The same duty applies to McCoy.

MR. PALMER: That's already in
there, Your Honor. I've already got three f{nstructions
on ay duty.

MR. DYER: o, but the sane

standard.

MRe HALL: The duty to see and
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look out and control,

MR. PALMER: I've already got
that,

MR. DYER: 1 don't think 1it's
proper to say that Pullen had a duty to act as a rea-
sonable and prudent person in conducting himself on
a public highway, and to exercise due care for other
users of the roadway, and not apply it to McCoy.

MR. PALMER: I've already got
finding instructions in here against me.

MR. DYER: HNot finding instruc-
tions. He set out that this 1s a standard of law in
Virginia, and you're only applying it to one defendant.

MR, PALMER: In this case, he's
using specific statutory language, to nme.

THE COURT: I would think, Mr.
Dyer, that I'm pinning Mr. Palmer's client to the
closer situation. Whether or not the broader rule
ought to prevail as to his client...

I think we've covered Mr. McCoy. I'm going to
grant this and note your objection. I hope it's suf-

ficient and balanced.

EXCEPTION NOTED
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[Transcript Pg. 254]

MR. HALL: Thank you, Your lionor.

Ladies and gentlemen, as I 1indicated to you ac

the outset, this case is divided into two parts. The

first is determination of iiabilicy, which 1s compli~

cated only by who ie liable, not 18 there anyone lia-

ble,

because 1f you'll refer to the admission in which
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Mr. Dyer...taking it from the evidence, clearly Mr.
Nickens was free from fault in bringing about this ac~
cident, and your undertaking 1is whether to assess all
of the damages againet one defendant or the other, oOr
against them both jointly. His Honor, in his finding
instruction, sets out the manner in which you can do
that.

As for the liability of the parties, I leave it
in your judgment and your wisdom and suggest to you
two areas of liability of each party, and I'll talk
for a second about proximate cause.

It's obvious from the evidence that under tche
circumstances then and there existing on Route 17,
a few tenths of a mile short of Route 245, ir. MecCoy
exceeded a reasonable speed under the circumstances.
In an instruction of the Court, Instruction number 4,
you'll see that the duties on Mr. McCoy were threetfold:
to keep a proper lookout for things on the highway
that would affect his driving; to malntain a reason-
able speed without regard to the speed limict; aﬁd to
keep his vehicle under proper control.

Measuring that mandate of law against his conduct,

you'll see as follows; that is, with regard to lookout,
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he saw and observed the sign, Road Work aAhead, but
made a judgment that it did not apply to him because
of the lapse of mileage from the sign. He had occa-
sion to have that knowledge of what that sign meant
refreshed by the fact that earth and gravel materials
were brought onto the paved portion of the road for
all of the mileage from the pcint where the work com~
nenced at the town limits up until the point of the
collision.

He failed, 4in his 1lookout, to observe and to
take into his system of computing what that meant to
hin with respect to that sign, although he had driven
that road 40 times, was familiar with it, was familiar
with that kind of work that he saw the road crews
doing.

His fa}lure to keep a proper lookout in terns of
when he made this turn at 381 feet and first observed
the state vehicles in front of him to do what chat
lookout required, that is, to gxercise ordinary care,
to do what you ladies and gentlemen of the jury would
do, to apply the brakes upon seeing an object sitting
in the road, particularly when you couple that with

the sign that said ﬁhey would be there, and the dirt
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and materials that suggested that they were still out
and active,

With respect to the speed and the circumstances,
the pavement was wet. Ir. McCoy didn't really recall
that in his deposition as well as he recalls today.
The trooper said 8o; the independent witness who saw
it in the rearview mirror said so; Mr. Nickens said
80. Mr. Pullen, 1l believe, said the roadway was wet.
At that time on a slight downgrade, turning the corner,
coupled...again, these are not isolated...but coupled
with all the knowledge that he should have had about
the possibility at a minimum of this equipment being
on the highway, his speed was such that when he ob-
served and elected to brake, he was unable to keep his
vehicle under proper control, and it slid 4into the
Nickens vehicle, as you've heard.

Excessive speed under the circumstances measured
in part by this, 200-plus feet, or two-thirds of a
football field of braking activity, whieh yielded only
a reduction in speed to 30 miles per hour at inmpact.
Those are Mr. McCoy's own assessments of how fast he

was going at impact after braking for 200-and-some

feet,
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| Losing control, as Instruction 4 indicates, was
a product of the excessive speed, the failure to keep

i a proper lookoute...they all work together, they inter-

E mesh, they all result in an irrvetrievable conclusion
that Mr, McCoy was negligent. e violated the duties

- owed other people on the highway by his conduct. It's
not exaggerated conduct; 1it's conduct both you and I
are capable of when we're just a little inattentive

Rl and a licttle careless, but that's the standard that

‘ the law imposes.

Mr. Pullen. Mr. Pullen, whose initial position
= (w/ was that the planting of the sign was what was required
} of him and that he could work as far as he chose up
| the road without any liability for further warning,
™ a position that somehow has a refinement...during his

testimony, during my cross—examination...a refinement
that said, yes, I recognized when I pulled my truck up
o~ and stopped it 1in position number 3 that there was
some nazard there, and that's why I was reaching for
; a flag. Well, was I was going to flag traffic around
TM\ the grader when the grader was out of sight? What I
i was going to do was go back up the road, southbound
| on 17 with my £lag and flag traffie around me.
-
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Those may not be his exact words. Anything that
I say 1s my recollection of the evidence. When you
get to the jury room it's your recollection of the
evidence. 1f I'm mistaken, sometime it comes from the
heat of advocacy. But my recollection was, at least
the inference was what he was going to do with cthe
flag was to direct traffic around him because ths
grader was gone. At the time of impact, the grader
was out of sight around the other corner. Going back
with the flag because there was a hazard.

A general common law duty; it was Instruction 10,
a conmon law duty on Mr. Pullen that when he's on the
public highways...it's a duty we all owe, a duty cor-
relative to the duties owed us by others on the high-
way, to be reasonable and prudent people under the
circumstances. In this case, I suggest to you that
that points again irretrievably that his duty to post
some kind of warning that 1is nore proximate to this
scene than seven or eight miles,

1 feel some sympathy for Hr. ilcCoy's position,

but 1 suggest to you that Instruction HUEEE;_TF;Q;;,
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o parties concurs and where
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that current negligence causes, proximately causes
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the accident, then each is liable for the whole, the

e e e
et —— .

e

whole of the damage that you award in the jury room.

e ———a e =

What happens after that to that damage award 1s
really none of your concern. It's for the courts and
ourselves to determine, 1if any, how that award will
be apportioned. But for you, 1f you find them both

liable for their concurrent negligence, then you ought

to enter an award for Mr. Nickens and leave the rest

e T e S YT AEARI

to the operation of the Court and to contract.
W__ﬁ_......r R L L Vo7 S

Proximate cause 1is a legal concept that boils

SR

down simply to this. But for the negligence of either
one of these gentlemen, would the injury to Mr. Hickens
have occurred? I say to you that proximate cause 1is
fulfilled, i8 provided by the evidence when you ask
this question. But for the concurrent neglect vf these
two parties, would Hr. Nickens have sustained his in-
Jury? By that I mean this.

Had Mr. HcCoy been going a reasonable speed under
the circumstances, or had braked when he first saw the
truck, or to have been more cautious when he saw the
sign and not have concluded that 80 many miles had
passed that they must be out to lunch or off the road-

way or done or whatever, had been prudent in seeing
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what this dirt still on the roadside meant, would this
aceident have happened if he had obeyed those duties?
Mr. McCoy would say, oh yes, well, it wouldn't have
happened unless Mr. Pullen was there.

So we now turn to the proximate causation, the
contribution to this accident of Pullen. Obviously,
if Mr. Pullen wasn't there, Mr. rdcCoy wouldn'’t have
had to apply the brakes and he would have gone right
on through. But foreseecability says that Hr. Pullen
is there, and Mr. McCoy owed greater duties with the
knowledgze he should have had of Mr., Pullen's presence.

Proximate cause; the but~for test of Mr. Pullen,
Would this accident have happened as far as lir. Pullen
was concerned if he had posted more warning signs or
done as he said he could have done; move the truck;
not stop it in this hazardous location; wait until the
grader had passed and gone around the corner; keep
this truck up here at the top where there 1s no line
of sight distance. Then when the grader was gone, by
time or under judgment that he made where it was, to
g0 on and stop up behind the grader at some location
where there 18 clear line of sight,

But for the failure to take more precautions in
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warning or in locating his vehicle, would this acci-
dent have oeccurred? The answer again is8 no; it was
the concurrent negligence of these two parties which
proximately caused the damage to Mr. Nickens. 1 won't
belabor the injuries with you; you've hneard then.

The instruction of the Court that governs your
award is lnstruction Number 2. I only call your atten-
tion to the conponents of your award. I start with
the latter subparts, 6 and 7: any doctors, hospital,
nursing and medical expenses incurred in the past.
There's no debate about that, really. There's a bill
from Dr. Manwaring for $148; a bill from Fauquier Hos~-
pital, $3,900.06; a bill from Dr. Snyder and his pro=
fessional corporation of $245. Total medical expenses
are $4,293.06.,

There's an exhibit that you probably don't know
about because it likewise came 1in by agreement, and
there was no evidence or testimony taken one way or
another on 1it. Plaintifsi's #5, a wage loss statement
from the bank, indicating that Mr, Nickens loss seven
and a half weeks from work at a weekly rate of §$106.
My mathematicas is that that's §$795, but you can work

the math out 1in the Jjury room, 41f you choose.
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Those are what we call special damages. Those
are liquidated or itemized damages that Yyou can put
your finger down on and say, there's the precise amount
Mr. Hickens has coming for elemgnts 6 and 7. The more
difficult ones are the ones which are intangible in
nature; that is, how do you make an award, for example,
for pain and suffering? It's what you, the jury, in
your collective judgment feels 1s fair, just and
proper, based upon the evidence before you.

The evidence has been twofold: number one, the
testimony of the witnesses, and number two, some¢ of the
documents that you have here. Let me suggest to YyOu...
for example, let's take Item number 2 of Instruction
number 2. To make such an award for Mr. Nickens' in~-
Juries, that injury upon his health, according to its
degree, then there were two kinds of injuries: the
physical trauma, the broken ribs, the broken scapula,
the broken acromioclavicular joint...I can't tell you
how many years it took me to learn how to say that
without mispronouncing it...and the injury to his lunyg.

Now, the injury to the lung, the trauma, the
blow to the lung with the contusion, caused the injury

to healcth, He developed pneumonia. lle received a
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bronchoscopy in the lung washing because of that in-
jury to health.

Number one, bodily injury are the broken ribs,
scapula, AC joint and the like. What, in your collec~-
tive Jjudgment, would it be worth to a reasonable and
prudent person to avoid that kind of injury? You re-
call in the testimony that as a product of the lung
contusion and the neurogenic shock, that is, the drop,
significant drop, in blood pressure, Mr. Nickens' con-
dition was considered life-threatened for a period of
time; he was placed in the intensive care unit and was
later, a week later, given an operation, the brounchos-
copy under general anesthesia, to cure that condition.

He came out of IC; he recovered his health to a
very significant degree. We're not suggesting to you
that a large portion of any award you make to him
should be cognizant of any significant degree of any
permanent disability. But it is my Job to try to take
you back, to the degree that I ecan, to show you what
he sustained at that time, and for you to make your
award based on what to us now is ancient history.

I say to you, the effect upon his health was one

that he was in a life-threatened condition, which,
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thank God, he recovered from, but your award should
take into account the risk and hazard that he was
exposed to.

Part two, the broken ribs, the comminuted frac=
ture; all of those you should give him an award for
under the {instructions of the Court, They are not
major, significant injuries in a permanent sense, but
they're painful. They were painful, particularly
the fractured scapula and the ribs, painful when he
attempted to breathe, and he needed to breathe to
address this condition of the lungs.

All of these are cumulative. You may awarde..
you're not required to, but you wmay award a separate
monetary sum for each of these elements of damage
that you find the evidence justifies, and then total
those up in entering your finding award,

An element for pain and suffering; difficult to
agsess; difficult to acquaint dollars to pain and
suffering. But yet what would it be worth to you as
representatives of your community for Mr. Nickens to
have avolded the pain that he sustained?

If you had to say, I will give you so much money

not to put him through this, not to have the Demerol
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and the morphine sulfate, which the doctor describes

as the highest level of narcotic for the severest de-
gree of pain. What is it worth for someone to avoid
that kind of hazard?

Someone has said, under the Constitution of our
country, again, 1it's permissible to sentence people
to death, but it's never been permissible to sentence
them to pain, and pain 18 an important or critical
concept. In making your award, I would ask you to
include that element which represents the pain that
he sustained.

Disfigurement., To the degree...and we have the
pictures here. Remember, these pictures are of August
of 1978. They are of the tiger claw that Dr. Snyder
has described., There are two pilctures, one a front
view of the left shoulder, and one a back view of the
left shoulder showing the scars. Mr. Nickens doesn't
have occasion to show those publicly much, and so his
form of humiliation or embarrassment must be cthat
which is private to him when he sees himself in the
mirror, but it 18 an element for you to consider.

Again, in translating it to dollars, what would

it be worth to you, the jury, collectively, to have
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avoided if you could have said, Mr. Nickens, we'd
like to spare you this. We are willing to pay iato
a public trust from the...

MR. PALMER: Your Honor, I've
got to object to this line of argument. The muethod
and the determination of damages...it's to recompense
this man for the 1injuries he sustained. It's not
what you would pay him not to go through it, and I
object to this kind of argument.

THE COURT: Do you wish cto be
heard?

MR, HALL: A8 to.s.it's an equa-
tion, Your Honor, that's been contested and allowed
every time I've argued 1{it. ft's what would 1t be
worth to the jury to have avoided what he's gone
through. That's the recompense because you pay him
what he has been through.

MR. PALMER: Your Honor, I don't
know where he argues his cases, but I certainly have
never heard that argument in all the cases l1've tried.

THE COURT: It's the Court's
understanding that we're talking about compensation

for his losses, if you'll confine it to thact.
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MR, HALL: The final constraint
on an award of damages 1s it shall not exceed the
amount sued for in the motion for judgment, and it is
lawyers, not Mr. Nickens, that picked the figure, and
ché figure sued for was §$50,000, and your verdict
should not exceed that. 1'm not suggesting that your
verdict should equal that or have any relationship to
it, but there's one 1instruction of the Court cthat
says you shall not come back with an award in excess
of the amount sued for, and that sum is the sum quoted
and your verdict should not...and I cannot expect it
to...whatever it exceeded. So enough said.,

I'11 have a brief opportunity to speak to you in
rebuttal of the final arguments of the defendants. 1'm
not certain I'll employ that. You have the right, at
this time, to have the axhibits with you. I would
suggest that you reserve looking at them until you're
in the jury room out of fairness to Mr. Dyer and iir.
Palmer, so that you'll have ample, full opportunitcy
to hear them. In the event they don't address issues
that I feel warrant further rebuttal, you won't hear
from me again, and maybe you'd like that. But in the

event they raise new material, I'd like just a couple

268

/67




nmore minutes of your time. Thank you.

MR. DYER: Your Honor, may we
approach the Bench?

THE COURT: Yes, sir.

BENCH CONFERENCE

MR. DYER: Your Honor, near the
beginning of the plaintiff's counsel's argument, he
suggested, to remind the jury of concurrent liability,
some things...l wrote some of them down...that concern
themselves with the apportionment of the damages. lie
suggested that he leave the apportioning of the dam-
ages to the Court and to contract.

What counsel 18 doing there is a veiled hint to
the jury that maybe Your Honor or some CONCLracCtes.
which I find to be reprehensible because it can only
suggest the insurance contract; there's no other con-
tract before this jury...would apportion the damages,
gave the jury the impression of a concurrent negligence
standard, which we don't have. There's no reason to
say that you leave the proportion of the damages to
the Court in the contract because there's no contract
before the Court. I think what it 1is designed to do

is give the impression that if they find the Defendant
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Pullen negligent to 10 percent, that somehow, after
the jury comes baek with their finding, that Your
Honor will handle the matter and rectify the situation.

I would ask for a mistrial based on it because
..s0r else ask Your Honor to somehow instruct the jury
that if they're both found jointly liable, then both
be jointly liable for it, which means...

MR. HALL: That's what the in-
struction says. They're not to go outside the in-
struction limits. My concern is about what now re-
mains for...

THE COURT: First of all, on the
mistrial, the Court will deny your motion for a mis-
trial and note your exception.

MR. PALMER: I join in that mo=-
tion, Your Honor, and note my exception, also.

THE COURT: All right, sir.

EXCEPTION HNOTED

THE COURT: With reference to
whether or not this argument may have nisled the jury
in some way, the Court will advise the jury again
that argument of counsel is not the evidence in the

case and that they should not be essentially directed
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by 1it.

THE COURT: Ladies and gentlemen
of the jury, the Court would tell you again, as 1
have previously indicated, I think on two occasions,
that the argument of counsel 1s not evidence in this
case. You must decide the case on the evidence that

is before you and not on the basis of argument of

_counsel. Counsel is simply attempting to illuminate

for you the evidence that it feels from an adversary
standpoint should be considered by you. But that is
not evidence,

"Rk kR

THE COURT: Anything further,

Mr. Hall?

MR. HALL: Just this, Your Hon-

or. Ladies and gentlemen, 1t's evident now, after the

arguments of counsel, that Mr. Dyer and I are in con-
currence that Mr. McCoy is liable, and Mr. Palmer and
I are in concurrence that Mr. Pullen is liable. The
sole function that I see that you have now 1is to take
the verdict form and as to the four options and enter
a verdict in favor of Mr. Nickens for such sum that is

fair and reasonable within the limits of the amount
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The Court instructs the jury that the Defendant

Pullen had a duty to act as a reasonable and prudent
man in conductiang himself on a public highway and to
exercise due care for other users of the roadway. Lf
You believe from a preponderance of the evidence that
the Defendant Pullen breached chat duty, cthen you
shall £find cthe quendan: Pullen was negligent. If
his ncgligence was a proximate contributing cause of
Plaintiff's injuries, then you shall award damages to
the plaintiff {in accordance with the other instruc-

tione of the Court.,
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