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VIRGINIA: 1IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

JOHN T. HENNING and
DAVID J. CROSS,

Plaintiffs,

ve. CHANCERY NO. : éuggog{

RICHARD F. DAVIS and
AMELTA D. DAVIS,

Defendants.

Please serve: Richard F. Davis
451 Turf Drive
Virginia Beach, VA 23452

Amelia D. Davis
451 Turf Drive
Virginia Beach, VA 23452

BILL OF COMPLAINT

NOW COME John T. Henning (Henning) and David J. Cross (Cross),
by their counsel, and respectfully represent as follows:

1z They are the owners of certain real property located in
the City of Virginia Beach, Virginia and identified by the legal
description attached hereto and incorporated herein as Exhibit "A".

e The defendants Richard F. Davis and Amelia D. Davis claim
an interest in certain real property located to the east of the
Exhibit "A"™ real property, by a document recorded in Clerk's Office
of the City of Virginia Beach, Virginia, on June 20, 1985, a copy
pf which is attached hereto and incorporated herein as Exhibit "B".

G B The defendants, Richard F. Davis and Amelia D. Davis,

wd 13
g&SSZEIaim an interest in a purported easement allegedly running
e

;alopﬁfthe northerly property line of the Exhibit "A" real property.

'fheg:%re using same adverse to Henning and Cross. Said purported
o

U' 0 . . . . . .
ceagsement is described in a certain document recorded in the Circuit

Court of the City of Virginia Beach, Virginia on July 15, 1980, in

1



Deed Book 2026 at page 231. A copy of said document is attached
hereto as Exhibit "C".

4. The existence, use and/or extent of the aforesaid
easement is the subject of dispute, which dispute is affecting the
title and use of the Exhibit "A" real property and, therefore, its
exisfence, use and/or extent should be determined by this Court.

B Henning and Cross will suffer irreparable injury if the
defendants, Richard F. Davis and Amelia D. Davis continue to use
said purported easement adverse to Henning and Cross.

6. Henning and Cross have no adequate remedy at law.

WHEREFORE, John T. Henning and David J. Cross respectfully
pray that this Court shall provide them the following relief:

A. A determination that the defendants Richard F. Davis and
Amelia D. Davis have no legal or beneficial interest in the Exhibit
"A" real property.

B. An injunction against the use of said Exhibit "A" real
property by Richard F. Davis and/or Amelia D. Davis or their
successors in interest.,

E. Such other and further equitable relief as may be
appropriate in this cause, including an award of costs.

JOHN T. HENNING
DAVID J. CROSS

BY

OF COUNSEL

Carl W. Isbrandtsen, Esq.
Carl W. Isbrandtsen, P.C.
307 Lynnhaven Parkway
Virginia Beach, VA 23152
(804) 463-5800 '
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EXHIBIT “A"

L. Srewmoremmy wast

" - —

All that certain lot, piece or parcel of land,
with the buildings and improvements thereon,
situate in the City of Virginia Beach, State of
Virginia, desipgnated as 7.103 acres and outlined
in red, on that certain plat entitled "Composite
Plat of Froperty of George J. Parker et. al.
Location Near London Bridge, Virginia Beach, Vir-
ginia, Lynnhaven Borough, Scale: 1'=100"', May 16
1966, Rev. 6-1-73, Wilfred B. lLarge, Certified
Lané Survevor, Norfolk, Virginia." said plat being
duly recorded in the Clerk's Office of the Circuit
Court of the City of Virginia Beacn, Viarginia, in
Map Book 96, at page 44, and further described as
follows:

—
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Beginning at & point on the East side of Parker
Lane 260.40' South from a pin at southrastern corner
of Virginia Beach Boulevaréd and Parker Lane; thence

Sy m—

from said peint of beginning N B87°-10' E 170.0' to i
a point; thence S 76°-05"43" T 621.25"; thence N ’ i
16°-09-16" E 155.32' to a point; thence S 49°-19'-18"

E 69.25' te a peint; thence S 72°-51"-36" E 109.11 to I
a point; thence S 29°-08' E 55.B0' to a point; thence '
$ 12°-22'"\ 187.26"' to a point on the northern right ﬁ
of way line of U. S. Route #44; thence turning and H

running along the northern right of U. S. Route #44

in a southwesterly direction S 71°-56'-10" W 316.00'
to a point; thence N 75°-01"'-28" W 119.27" to a puint;
thence S 71°-56"-10" W 390.85"' to a point; thence
turning and running in a northwesterly direction XN
18°-03'-50" W 3BD.49' to a point; thence turning and
running S 87°-10' W'55.74' to a point on the East side
of Parker Lanme; thence turning and running along a
curve to the left with an arc distance of 130.90' and
a radius of 50' to a point of reverse curve; thence
along a curve to the rjght with an arc distance of 52.3%°
and a radius of 50' to the point of beginning.

t
H
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THIS cowrfugcr. made and executed in tri‘plicate uus z8th

day of May,- 1981. botucen George Ty Plrksr. party of the fxrat
part, and Richnrd P. Davia ‘and Amelia D. Davis, pnrt1e8 of the
gecond part, 6 o

ﬂiTNESSETHI‘

“r' lO-. Ve e

That for and 1n connidarntion of the sum of Ten Thousand
and no,/100 Dollara ($10.000 00) eaah in hand - pnid. receipt
whereof is heredy nutnowladgcd. and in onnaideh!tion of the
promisea and meomn‘u hereinafter ¥et forth ‘%thl party of the

firat part does prouilc nnd agree to lcll to .t{je sald pnrtiel of

the second plrt. and ‘the anld parti-a of. the*s.cond pnrt do .
promise and agree to buy frol the' said party of the flrat part.

the rollowing describod property. to—wltl -7_; : oy

All that certnin lot, piece or pareel of 1and. with the
bulldings and: inbravanents theveon, sityate in®the City *
of Virginia Beach, S#ate of Virginia, described on that
" 8ite plan entitled "Site Plan of Part ., 7:013 Acre Farcel
Shown on Plat Entitled Composite Plat of Pryperty of:
George J. Pgrker® et al, Location NoaraLondon Bridge,
Recorded in + Bo 98, pg, U4, in the Clgrk's Office o§ tpe
Circuit Court, a, Beach, Vuo. Lynnhaveén Borough, Virginia
+ Beach, Virginisa, for George J. Parker, qt al, Scale:il"sk0’,
May 31, 1978, made by Wil red P. Lnrge Certified Land
Surveyor, Norfolk, Virginia, more par culnrly described
as follows:

N. 87°10%00" E. 170,00 feet, and S. 76°¢f5'43* E, 521:25 feef
from the southeastern intersection of Parker Lane and
Virzinia Beach Boulevard; thence proceeding from said point
of beginning N. 16°09'16" E. 155.38 feet to a point; theance
turning and proceeding S. 42219'18" E, 69.24 feet to a
point; thence S, 72°51° 36' E, 109.11 feet to a pointj thenc1
S. 29908*00" E,. gs .80 feet to a point; thence turning and
proceeding S. 12922°'00" W, 1i87.26 feet to a point on the
northern right of wax line of U. S. Route 44; tnence turni
and proceeding N. 60¥57°'05" W, 229,91 feet to a point;
thence turning and proceeding N. 16°09'16"E, 50.04 feet to
a point being the said point of beginning

Beg inningoat a point being S. 0935'12" gz 260,40 feet,

It being the same property conveyed to George J. Parker by
deed of Parco Building Corporation, a Virginia corporation,
dated August 10, 1v¥78, and duly recorded in the Clerk's
Office of the Circuit Court of the City of Virginia Beach,
Virginia, in Deed Book 1896 at Page 3545.

4 » ‘ ‘

Exhibit "B"
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: I upou m POLLOWING TERMS-AND’ pormmous. to-wita

e A:l.' ﬁa u.i.d pu'tiu ct the’ c‘oond part pron.tse and agree
l to pcy tg ﬂu ui:d party ot the- ﬂrs% pu-t the lul of s"lnty-l'ivo
mumd (3?5.000.00) Doum in tho follo\ving unmn _
: m Ten 'rhounnd mo.ooo.oo) Dollu'l toknowlcdsod

: ,,.mm_. : & :
(b) ‘!ho ni.d parties of the neond pm agree to
Ly tmouto a proniuo:w’notn in the uount of

W .

Bl

%

; -'_'.=1n7 manthly installzests of Pive Hundfed Ninety

&7k ,:nd 66/100 (6590.66) ‘Dollars, - said mmxunt to

-?"if_‘ ht prineipl.l and 1nt3rolt at: the uto ‘of Ten' (10%)

4 - por eentum per mn\n,'wlth the first ply-ent due on
. Julyl, 1981, and Bagmerit on the. Jsv*day of each

f'nonth tm-urtox- untu pu.d in fulls

(c) 2 '1!110 pa.ruu of tho uoond part pronj.so and ugru

a to sssund payment ot tho taxzes and .‘Lngnrancc on

_ the aforesaid property. *

2, It is further agreed by and between the p,u-u.'; hereto
that upon the payment in full of tha ;tforuald.lnéunﬁ owed in
parsgraph (b), then the party of .th_o' first part, his heirs or
assigns, ';d.ll -_mcuh and deliver unto the said parties of th;
|| second part & good and marketable title to the above described
property with general warranty of title. '

3. The said parties of the second part agree to make the
aforesaid payment of $590.66 to George J. Parker at 290 S. Great
|[Neck Road, Virginia Beach, Virginis, no later than the lst day of
each month, and further to make the aforesaid payment of 1/12 the
annual taxes and insurance to said office no later than the lst

i i

day of each aonth. If any payment is not received within 5 days
of its due date a penalty of 10% of such payment will become due
and payable for such delinquent payment.

a — st . S — e B — b - —— ———_

- . .: : Sixty-l’lvo mulnd i$65,®0.00) Deu:n payable |

|




axzuzmng%- L,

: hr. i'ho aud pu‘tiu of th- moomt‘agru to keep the
'bu.uungp cn nj.d pmporty Jm good nepur durins the term of this ~
contrtot nt thc cxponla ot the parttyn of the lneond part :

5 'It u Iu‘.-ually uruu by, and between the parties to ""-"ﬂ
oontrtot thlt in the wmt m% the ;ud plrthl ‘of the ncond part
fall to wake ;i above det: fcrth:/_r'hhly payments whon. dué and
MM ll\ﬂllwhﬂ!mnt oohtih forrs pcriod o!‘ thiny dm or

-nq/or ‘should sa{d p.ﬂlll of m wegond part il to keep 7
_m.d yroporty 4n’ gocd rap&tr &wbng;tho term'of’ thh contradt for
a pirio@ or -un dl:n. tlun; 1n amr or. au such events, ,thu ;
oontnct uﬂ; m ugnu turqundo:- .ni:n ecuc and deterning, pnd
.m-ons.u paid shall be' retained by the said pmyor the first
,Momd omldnﬂd s uqhum mm for m::porrom.nw of
“this oont:'qott ugl in the 8pnt of aaraun the said pl&'ty of the
first pm lhlll bo onﬂtﬂd'to pocuui.on ‘of thocu.td pro-pom
_lnd sald ptrt.lu or the segond pl.rt muu vacate. nid prop-rty
.forthwith upon five (s) «Qa mtico..glnu by the ma party of
[| the fivat part, his heirs or ultqn. t0 tho'pu-uu ot the seconrd
part; said notige to be given by rog_.utcr-d or certified mail to
‘the 8ddress of the building situated, on said property or to the
ll-t known address of said partioc or the lcoond part.

" 6. It is mutually agreed by ‘and between the parties to

—

this contract that time is of the essence of the performance of
all the promises and agreements herein contained.

7. The parties of the sscond part may not convey their
interest or assign this contract in this property without prior
written consent of the party of the first part, but shall have
the right with the consent ¢f the party of the first part to
assign ‘their interest herein to an a~signee of adequate financial

capability.
I[ 8. The parties of the second part shall keep the building

and land hereby sold insured against loss by fire and other
hagards in an amount of not less than $60,000,00 for the benefit




—
b n b Rk .

ToT . mzvaoorer e

. e g " . .
of the. pu'w of the first part, u 1tl interest “ay gppear, but .
ttﬁ plrtiu ot the loooml pl.rt n;ru that in case of loss covered
by luclt Lnlurmou. tho uount pd,d‘ror Such logs may be lppuid to
lccOIplilh thl r'plnoﬁl-nt of the Ioll and in such cv.nt. aftem
such ropllccn-nt. 1nlurlnn$ shall be effective and continu.d the
same us botoro the :loss. In additfon, the pavties of the second
part ug thui.r m expense shall u.rnuln £ ponoy of .public
Anlblliﬂ mu:'u.eo prouet&n; both pu-un minlt claims for
pouonll injury m ptopu'ty muo in oonmouon with the
pu-iu’o Tor,’ a7 munt of not less "than $100, oap.oo and will o
m.mxym 2014 the party ot tm first part rru from any and
all clains, d-m. expense and dauuty euuu out of any
injury or hu to ln.y persen or persons while upan uld prqn:lnli
and will nat rexove any perscnal p§opn ty and ruturu froa uid:
premisds . llithout tht written conunt of the party of the first pu‘:.

j9. It is further mamtqu and agreed by and between the
parties hereto that the Seller shall not be liable Rr street

: .. ]

impraovements, sewage, water and other utilities and the Buys:
will save the Siuor harmless from any and i.ll claims, causes or
actions arising therefrom, mdllpcaltioally. claims arising out of
subdivision requirements under subdivision-ordnances of the City

of Virginia Beach.

STATE OF VIRGINIA a 1, Davis
CITY OF YIRGINIA, to-wit:

I, Lois M. Nichols, a Notary Peblic in and for the City of
-Vlrginis Beach, in the State of Virginia, whose connilaion'expirua
on 6th day of June, 1986, do hereby certify that George J. Parker,
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THIS DEED OF EASEMENT, Hade this llth day of July, 1980,

' by and between PARCO BUILDING CORPORATION, a Nevada corporation,

party of the first part, and GEORGE J. .PARKER, party of the
second part::]

WITNESSETH: That for.and in consideration of the sum of
Ten Dollars ($10.00).u;auh in hand paid, the receipt of which is
ﬂereby acknowledged, the said party of ihe first part doth grant,
bargain, sell and convay‘with SPECIAL WARRANTY unto th; said pir;}
of the second part, his heir successors and assigns, an euae-enﬁ
for ingress and egress to Parker Lane nnd~£or construction.

"installation and laintenancc of utilities over and under tha

naid thirty feet, and purposel incidental therato the folloving

L 4

~

described property, to-uit:

All that certain piece or parcel of land
thirty feet in width situate, lying &nd
being in the City of Virginia Beach, Vir-
: ginia and being the northermost Jh&eey-F=
(Sg) JA307 feet along the northern property line
of the property designated as 7.013 acres

. and described on that certain site plan ' :
~entitled "Site plan of Part of 7.013 Acre o :

Parcel Shown on Plat entitled Composite

.Plat of Property of George J. Parker et
- al, Location Near London Bridge recorded

in M. B. 98, pg. 44 in the Clerk's Office

wof the Circuit Court, Va. Beach, Va. .

Lynnhaven Borough, Virginia Beach Virginia

‘for George J. Parker et al., Scale: 1"=40",

May 31, 1978."

IN WITNESS WHEREOF, the party of the first part has

caused these presents to be executed in the corpofate name by its
officers duly authorized and its corporate seal to be hereunto
affixed and attested by its secretary all on the day, month and

year first above written.

PARCO BUILDING CORPORATION

Exhibit "c"
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Secretary

Ly -

STATE OF VIRGINIA

City of Virginia Beach, to-wit:
s H

@ The foregoing instrument was acknowledged before me on
this_ /sVL day of July, 1980, by Warren E., Parkhurat and Robert
T. Amory, president and secretary, respectively, of Parco Builde

ing Corporation, a Nevada corporation, on behalf of the.corpor-
ation,

T dugp g

M Nétary Publik
ico'.nuisnion expires: _Q’Qu./ Jo, 1954 .

. =, ! . £

Ly

A

4 g9 Gy Ogtice of s it Court of Virginia oy S 2 duy
SEPPTy . .~ S & ... .. .-gfu(...‘g..., tbis Instrument uvis rovolied and upun the
nowdodpment Lnio ekl s wivild o nvtrd, “The tax imposed by Pur. 58-54.1 of e Cule,
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CLARK & STANT, P.C.
ATTORNEYS
Vircinia BEacH, VIRGINIA

VIRGINIA: 1IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

JOHN T. HENNING
and
DAVID J. CROSS,
Plaintiffs,
V. CHANCERY NO. CH93-3039

RICHARD F. DAVIS
and
AMELIA D. DAVIS,

Defendants.

ANSWER

Richard F. Davis and Amelia D. Davis (the "Davises"), for
their answer to the Bill of Complaint filed against them, state as
follows:

p % Admitted.

2. Admitted, except that Exhibit "B" is not a complete
document.

s Admitted, with the exception that the Davises' use
of the easement is not "adverse" to Henning and Cross.

4. The Davises admit the Plaintiffs now dispute the
validity of the easement. All other allegations of paragraph 4 of
the Bill of Complaint are admitted. The Davises affirmatively
state the easement is valid and existing and this Court should
determine the validity of the easement because of the dispute.

5. Denied.

6. Denied.

11 1




CLARK & STANT, P.C.
ATTORNEYS
VirciNia BeacH, VIRGINIA

T All allegations

specifically admitted are denied.

of the Bill of Complaint not

WHEREFORE, Richard F. Davis and Amelia D. Davis, havihg

fully answered all allegations of the Bill of Complaint filed

against them, respectfully ask that this Court determine that the

easement,

which is the subject of this Bill of Complaint be

determined to be valid, binding and enforceable; that the Bill of

Complaint be dismissed; that they be awarded their costs, expenses

and reasonable attorney's fees in defense of this action and other

equitable relief as may be appropriate.

Stephen G. Test, Esquire

VSB #18870

CLARK & STANT, P.C.

Suite 900

One Columbus Center

Virginia Beach, Virginia 23462
(804) 499-8800

RICHARD F. DAVIS and AMELIA D.
DAVIS
By:

" 0Of Counsel

CERTIFICATE OF SERVICE

A copy of this Answer was mailed to Carl W. Isbrandtsen,

Esquire,

October 15, 1993.

90192001
ans-dav.sgt

12

307 Lynnhaven Parkway,

Virginia Beach, Virginia 23452,

Skt

Stephen G. Test




CLARK & STANT, P.C.
ATTORNEYS
Vircinia Beach, VIRCINIA

VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF VIRGINIA BEACH

JOHN T. HENNING

AND :

DAVID J. CROSS,

Plaintiffs,
V. CHANCERY NO. CH93-3039%
RICHARD F. DAVIS
AND

AMELIA D. DAVIS,

ee ee 0 o9 9 % ©0 4% e 09 o0 ©°O @0

Defendants.
MOTION FOR RECONSIDERATION

Richard F. Davis and Amelia D. Davis (the "Davises"), for
their Motion for Reconsideration of the rulings of the Trial Court
on July 7, 1994, state as follows:

Lo This matte} was tried before the Court sitting
without a jury on July 7, 1994. After considering the evidence,
memorandum of law, and argument of counsel, the Court set forth its
findings in fact and rulings of law.

2. On July 7, 1994, the Court ruled that there is no
express easement and also ruled that there is no implied easement
based on the particular facts and circumstances of this case.

3 The Davises lease this property to William R.
Shepherd under a written Lease Agreement introduced as evidence
during trial. That Lease sets forth the option of Mr. Shepherd to

purchase the property in the future.




4. In the event Mr. Shepherd does not exercise that
option, the Davises would then have the right to re-enter and use
the land. At that time, if the permanent injunction continued-to
operate against the Davises, they would own a parcel of real estate
to which they had no access from any public road.

5 This Court should reconsider the "permanent" aspect
of its injunction ruling in that any injunction prohibiting the use
of this easement by Mr. and Mrs. Davis should only remain in effect
so long as the Lease remains in effect as it did on the date of
trial.

WHEREFORE, the Davises, by counsel, move this Court to
reconsider its ruling of July 7, 1994 to permanently enjoin them
from any use of the easement, and that this Court rule that they
are enjoined from any use of the easement so long as the Lease
remains in force and effect.

RICHARD F. DAVIS AND AMELIA D. DAVIS

—“ Of Counsel

Stephen G. Test, Esquire

VSB #18870

CLARK & STANT, P.C.

Suite 900

One Columbus Center

Virginia Beach, Virginia 23462
(804) 4995-8800

CLARK & STANT, P.C.
ATTORNEYS
Vircinia Beacu, VIRGINIA
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CLARK & STANT, P.C.
ATTORNEYS
VirGINiA BeacH, VIRGINIA

NOTTICE

TAKE NOTICE that on Friday, August 12, 1994 at 9:30 a.ﬁ.,
or as soon thereafter as counsel may be heard, I will move the
Court to reconsider its ruling at the trial of this matter, in
accordance with the foregoing Motion.

RICHARD F. DAVIS AND AMELIA D. DAVIS

e 2

"Of Counsel

Stephen G. Test, Esquire

VSB #18870

CLARK & STANT, P.C.

Suite 900

One Columbus Center

Virginia Beach, Virginia 23462
(804) 499-8800

CERTIFICATE OF SERVICE
A copy of this Notice and Motion for Reconsideration was
mailed to Carl W. Isbrandtsen, Esquire, Isbrandtsen, Fancher &
Jeffords, P.C., 307 Lynnhaven Parkway, Suite 101, Virginia Beach,

Virginia 23452 this 28th day of July, 1994.

Stéphen G. Test

24199001
mot-not.sgt




VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

JOHN T. HENNING and
DAVID J. CROSS,

Plaintiffs,

s Chancery No.: CH93-3039

RICHARD F. DAVIS and
AMELIA D. DAVIS,

Defendants.

ORDER

THIS MATTER came to be heard upon the Bill of Complaint and
the Answer filed, upon trial of this matter before the Court,
sitting without a jury, on July 7, 1994, and upon the Motion for
Reconsideration. After considering the evidence, the memoranda
submitted by counsel, and argument of counsel, the Court finds and
holds as follows:

1. John T. Henning and David J. Cross are the current owners
of the real property identified in Exhibit A attached to the Bill
of Complaint.

2 The existence, use and/or extent of the easement
identified in the July 11, 1980 Deed of Easement recorded in the
Clerk’s Office of the Circuit Court of the City of Virginia Beach
in Deed Book 2026, at page 231, is the subject of a dispute as
Richard F. Davis and Amelia D. Davis have claimed an interest in
same and have used same adversely to John T. Henning and David J.
Cross.

3. John T. Henning and David J. Cross have no adequate remedy

at law.

i6



4. The Deed of Easement dated July 11, 1980, was extinguished
by the doctrine of merger upon delivery and recording of the deed
dated July 22, 1980, recorded in the aforesaid Clerk’s Office in
Deed Book 2028, at page 956.

5. The "subject to" language in the deed dated April 13,
1984, recorded in the Clerk’s Office in Deed Book 2326, at page
0838, is insufficient to create or reserve an easement.

6. There is no implied easement, either on the theory of
necessity or by pre-existing use, because Richard F. Davis and
Amelia D. Davis have no rights to access and use of PARCEL 1 (as
identified in that certain LEASE AND OPTION TO PURCHASE AGREEMENT
dated July 28, 1993), other than the right reserved to them for
inspection, which right can be accomplished over and through the
adjoining property of their tenant, Mr. Shepherd.

For good cause, therefore, it is ORDERED THAT:

1. Richard F. Davis and. Amelia D. Davis are permanently
enjoined from using in any way, directly or indirectly, any of the
real property identified as Exhibit A attached to the Bill of
Complaint, including, but not limited to, the fifty foot wide
claimed easement (as identified in the aforesaid July 11, 1980 Deed
of Easement).

2. The Motion for Reconsideration is denied.

3. This Order shall be recorded by the Clerk of the Circuit
Court, upon payment of the appropriate fees, and indexed

appropriately.

i7
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ENTER this )\C{ day of

I ASK FOR :

D-q-

CARL W. ISBRANDTSEN, ESQ.

SEEN AND OBJECTED TO FOR THE
REASONS AS SET FORTH IN THE
ARGUMENT BEFORE THE COURT AT
TRIAL OF THIS MATTER, IN THE
ARGUMENT BEFORE THE COURT ON
AUGUST 16, 1994, AND IN

THE MEMORANDA TO THE COURT:

AT,

STEPHEN G. TEST, ESQ.

\CWI\36660817.0RD
KLBWP1
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FREDERICK B! LOWE, Judge



II.

III.

Assignments Of Error

The Trial Court erred in finding that the
deed from George Parker to Parker Road
Associates was insufficient to expressly
reserve an easement of ingress and egress.

The Trial Court erred in finding that no
implied easement by preexisting use or quasi-
easement exists in favor of the Davis Parcel
over the Servient Parcel.

The Trial Court erred in finding that no

implied easement of necessity exists in favor
of the Davis Parcel over the Servient Parcel.

i9
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CARL W. ISBRANDTSEN, ESQ.,
Isbrandtsen, Fancher & Jeffords
307 Lynnhaven Parkway

Virginia Beach, Virginia 23452
Attorney for the Plaintiffs

STEPHEN G. TEST, ESQ.,

CHARLES E. MALONE, ESQ.,

Clark & Stant

One Columbus Center

Virginia Beach, Virginia 23462
Attorneys for the Defendants
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THE COURT: The matter of John T.
Henning and David Cross versus Richard
Davis and Amelia Davis.

Is the plaintiff ready?

MR. ISBRANDTSEN: The plaintiff is
ready.

THE COURT: Is the defendant ready?

MR. TESF: The defendant is ready.

THE COURT: I notice in the file
there was a motion at some point to add
additional defendants, which was
apparently never acted on.

MR. ISBRANDTSEN: I think that’s
correct. It was not acted on.

THE COURT: 1Is that an issue
anymore?

MR. ISBRANDTSEN: I don’'t think so.

THE COURT: Everyone who intends to
testify, please stand and raise your right

hands.

(Whereupon, the witnesses were

duly sworn).

THE COURT: Any motions with regard

RUTLEDGE COURT REPORTING SERVICES
(804) 482-5629
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to witnesses?

MR. ISBRANDTSEN: No.

MR. TEST: No, Judge, I don’t have a
motion. One of my witnesses, Mr. Davis,
has stepped out of the courtroom and he
will be back momentarily, and when he
comes in I will have you swear him in.
There he is.

THE COURT: I have read through the
file and familiarized myself with what the
issue is in this case. It seems to be
fairly straightforward. So with that, Mr.
Isbrandtsen, are you ready to call your
first witness?

MR. ISBRANDTSEN: Judge, I would
like to tell you it’s straightforward and
I think that it would be nice if we could
do that. I think it would be of some help
to tell you what we have agreed upon. I
think that ultimately you have a very
narrow legal issue, but since we may have
some disagreement as to who has what
burdens in this case, it may be of some
assistance to you to give you a brief

opening.

RUTLEDGE COURT REPORTING SERVICES
(804) 482-5629
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THE COURT: Why don’t you tell me
what you have agreed on?

MR. ISBRANDTSEN: Well, we have
agreed that by the doctrine of merger an
easement which was recorded in 1980 ==
well, we agree that the doctrine of merger
applies with respect to the easement that
was recorded in 1980; in essence, that
there was an easement recorded, that Mr.
Parker foreclosed, took title to the
property back, and we do have a
disagreement as to the effect. Well, we
had a disagreement. In any case, the
doctrine of merger does apply. So we have
agreed on that.

The area of disagreement arises in
1984, when there is a deed into my
client’s predecessor in title, Parker Road
Associates, which references by saying you
are taking title subject to the easement
to which the merger doctrine is applied.
So that’s the disagreement there. It is
our position, and we can provide the Court
the law in support, that once the merger

doctrine applies and there is no easement

RUTLEDGE COURT REPORTING SERVICES
(804) 482-5629
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recorded as of record which applies to
this property, that the burden would be on .
Mr. Davis to prove the existence of an
easement or a right to use our property.

I think we may have an agreement on that,
but that needs to be clear before I go
forward with my case, because my case, in
essence, would then be in response to Mr.
Test’s case to show that there is such a
right to use our property, so I think
that’s important for us to know going into
this.

THE COURT: Well, I would suspect
that since you are the plaintiff in this
case and knowing, as you do, the benefit
of using witnesses in rebuttal, that you
would probably simply want to establish
your title as it currently exists and go
from there.

MR. ISBRANDTSEN: Yeah, I agree, and
if that’s satisfactory, I won’t have a
motion to strike after I do that.

We have agreed upon a number of
exhibits which will establish title, and I

have asked that exhibit stickers be marked

RUTLEDGE COURT REPORTING SERVICES
(804) 482-5629
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so we can go ahead and place them on the
exhibits. There is only one in the packet
that there is a dispute on and we will
mark that for identification at this
point, so if I can give this to your clerk
and she can put the stickers on.

MR. TEST: While we are waiting, do
you have a large black magic marker?

THE COURT: Sure, forty-five cents
an hour.

Mr. Test, while he is doing that, do
you want to give me a thumbnail sketch of
what your position is?

MR. TEST: Yes, sir. I don’t know
what documents the Court has had to
review, but I really think that the only
issue for the Court <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>