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VIRGINIA: I N THE CIRCUIT COURT OF THE CITY OF VIRGI NIA BEACH 

JOHN T. HENNING and 
DAVID J. CROSS, 

Plaintiffs , 

CHANCERY NO.: ~lqBjoJ"i vs . 

RICHARD F. DAVIS and 
AMELIA D. DAVIS, 

Defendants . 

Please serve: Richard F . Davis 
45 1 Turf Drive 
Virginia Beach, VA 23452 

Amelia D. Davis 
-451 Turf Drive 
Virginia Be ach , VA 23452 

BILL OF COMPLAINT 

NOW COME John T . Henning (Henning ) and David J. Cross (Cross), 

by thei r couns e l, and res pectfull y represent as foll o ws : 

1. They are the o~ners o f certain real property l ocated in 

t h e City of Virgini a Beach, Virgini a a nd identified by the legal 

description attac h ed h ereto and incorporated herein as Exhibit "A". 

2 . The defendants Ri c hard F. Davis a nd Amelia D. Davis c laim 

a n interes t i n certain real property located to th e eas t of the 

Exh i bit "A" rea l property, b y a document recorded in Clerk's Office 

o f the City of Virginia Beach, Virginia, on June 20, 1985, a copy 

of whic h is attached h e r e to and i ncorpora ted here in as Exhibit .. B .. . 

; A " .. - ~. Th e defendants , Richard F . Davis and Amelia D. Davis, 

:·Q.j., ~lS~laim an inte r es t in a pu r ported easeme n t allegedly running 
; ( .... ~ ; c.; , J 
j , ... >...... ; 
i->, :: ... 

• 1 

S~lop{ff the north er l y property li ne of the Exhibit "A" 

:jhe\:Jare using same adve r se to Henning a nd Cross . 
( ; -
u ·, 

real pro p er t y . 

Said purported 

easement i s des c ribed in a c e rtain doc ument recorded in the Circuit 

Court of the City of Virg inia Beach, Virgini a o n July 15, 1980, i n 
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Deed Book 2026 at page 231 . A copy o f said document is attached 

hereto as Exhibit "C" . 

4. The existence, use and /or extent of the aforesaid 

easement is the subject o f dispute, which dispu te is affecting the 

title a nd use of the Exhibit ".\ " real property and , therefore , its 

existenc e, use and/ o r extent should be determined by this Court. 

5. Henning and Cross will suf fer irreparable injucy if the 

defendants, Richard F. Davis and Amelia D. Davis continue to u se 

said purported easement ad ve rse t o Henning and Cross . 

6. Henning and Cro ss have no adequate r emedy at law. 

WHEREFORE, John T . Henning and David J. Cross respectfully 

pray that this Court shall provide them the f ollowing relief: 

A. A determinatio n that the de fendants Richard F. Davis and 

Ameli a D. Davis have no legal or beneficial interes t in the Exhibit 

"A" rea l proper t y . 

B. An inj unct i o n against the use o f said Exhibit "A" real 

property b y Richard F . Da\·is and/or Ame li a D. Davis or their 

successors in interes t. 

C. Such other and further equitable relief as may be 

appropriate in this cause, including a n award of cos ts. 

Carl W. Isbrandtsen, Esq . 
Carl W. Isbrandtsen, P . C . 
307 Lynnhaven Parkway 
Virginia Beach, VA 23~52 
( 804) 463 - 5800 . 
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JOHN T . HENNING 
DAVID J. CROSS 

BY ------------------------OF COUNSEL 



EXHIBIT "A" 

All that certain lot, piece or pnrcel of land, 
~ith the buildings and improvements thereon, 
situate in the City of Virginia Beach, St~te ~~ 
Virginia, designated as i.l03 acres and outlin~d 
in reci, on that certain plat entitled "Composite 
Plat of Property of George J. Pnrker et. al. 
Locati6~ ~ear London Bridge, Virginia Beach, Vir­
ginia, Lynnhaven borough, Scale: 1'•100', May 16 
1966, Rev . 6-1-73, Wilfred B. Large, Certified 
Lane Surveyor, Norfolk, \'i q;inia." said plnt beinb 
duly recorded in the Clerk\s Office of the Circuit 
Court of the City of Vir~inia Bencn, V1rg~~ia, in 
Map Book 96 , at page 44, and furthe~ described as 
follO\ .. 's: 

Beginnin~ at a point on the East side of Parker 
Lane 2&0.60' South from n pin at south~astern corner 
of Vir~inia Beach Boulevard and Parker Lane; thence 
fro~ said point of beginning~ 87°-10' E 170. 0' to 
a point; thence S 76.,-05'43" t 621.25'; thence N 
l 6°-09'-1 6" E 155.32' to a ·point; thence S 49 .. - 19'-18" 
E 69.2~' to a point; thEnc<: S 72°-5)'-36" F. 109.11 to 
a point; th~nc~ S 29~-os• [ 55.60' to a point; thence 
s 12°-22'·~ 187 . 26' to a point on th~· northern right 
of ~ay line of U. S. Route f 44; thence turning and 
running along the northern right of U. S. Route #44 
in a southwesterly directionS 71°-56'-10" \J 316.00' 
to a point; thence N 75°-01'-28" W 119.27' to a point; 
thence S 71°-56'-Hi" W 390.85' to a point; thence 
turning and running in a northwesterly direction N 
18°-03'-~0" ~ 380.49' to a point; thence turning and 
runningS 81•-10' W ·s5.74' to a point on ~be East side 
of Parker L~ne; thence turning and running along a 
curve to the left with an arc distance of 130.90' and 
a radius of 50' to a point of reverse curve; thence 
along a curve to the rlght with an arc distance of 52.3G' 
And a radius of SO' to the point of beginning. 
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THIS · COHT~T~. mad~ and executed in _ tri~~icate this G8th 

day of May, ·.1981, · ~twe~ri G«19r.ge J • . Paz:~er, P.~·ty of t}}e first 
. . . ..... · :· . . . . ' . 

part, find Riobard F_~ .Dayitl :&;nd /u!leli~ D. Da~ts~. pnrtiea of . the 

aecond part. 
? , . 

:·. : .. 
WITNESSETH' . 

• •• . ' . . . . s . 
That tor and in -coris.ideration .of the aum· of T~n Thousand 

. . .· . ~ · . . :· ·. . '• ' :·.· -~. 

and no/100 Dollars ~ ($1o-;.ooo-.OQ) cash in hand -p{ii,!i, . re~eipt 
. . . '· . _·, . . . . . ·. ·., . . . 

Whereof iD hereby aoQ\OWla~·Ctdj anci in otnailit.t-.t1on Of thif · , .. · .. . 
:, , 

prolli••• and -.reern;-. _h~r~i~~tter ~-•_1: !orth •t;h•. party . o:t. tht 

first p~t do .. prolliae and auee to .1811 to _. tje uid parti.e' of ... 
the 1eeonc1 part,_ aJ'id· ~~. e~d par~~·e .or . the ~icond · par:t do 

. ' : . , .. ·. . ~ - ! .. . . . . .. .. . 

promise· and ·agree to .b~ . ~· the ·.said' party •ot ~he first· part~ : 
. ~ :' .. . . . . .. : . . . . : . . ....... . 

the following de~_cribod: :Property, . to-wit·, . ~ · · •·· 
' . . • =· ·, .. 
·' . . . . ' 

All that' ce~:tain .lot. piece . or parcel :o:r land, -'ith the 
buildings and :14rovilments th«eon, s$t\ll\~e . ln''l;he City· • 
ot· Virginia ~each, s-tate of ·.Virginia , dtl)'cribed ·on 'that 

· site p~ e~ti tl~d •suit Plan .·or · Part .• oT 7 ,ol) Acre Paroe.1 
Shown on Plat· Entitled Composi'te Pla~ ot Pno~pcrty or~ 
George J. P4X'Ic~r? et al. Loc&:tion Hear ~.Lon~on Bridge, 
Recorded in~. B~ 98, -pg, 44~ in the . Cl{rk's Of!ice · oi tQe 
Circuit· Court, ra ~ Beach, Va•, Lynnhavtn Horough, Virginia 
Beaeh, Virginia, tor Gaorge J. Parker, ttt al, Soalo•.l",40', 
May ,1, 19?6•, ~de by Wil~red P. Larga, Certified Land 
Surveyor,- Norfolk, Virginia, more parttoulnrly described 
as tollowss 

Beginnin£ at a point being s. 0°35'12" ~ 260.40 feet, 
N. 8?0 loToo· E. 170,00 feet, and s. 76° '4J" E, S2lo2S fee 
from ~he 8QUtheaattrn intereeotion Of P ker Lane and 
Virlinia Beach Boulevard! thence proc~edlng from said point 
of beginning H. 16°09'16" E. 155.38 feet to • point1 thence 
turning and proceeding s. 4' 019'18" E. 69.24 feet to a 
point1 thence s. ?2°51'36• E. 109.11 feet to a poir.t1 thenc 

~~o~~:~~~~0;.Ei26~2~go!•:: ia7~2~0}~!~ i~e~c~oi~~n~~gt~d I 
northern right of wa~ line of u. S, Route 44, tnence turni~ 
and proceeding H. 6o 57'05" w. 229.91 feet to n point1 
thence turning and proceedir~ H. l6°09'16"E. 50.04 feet to 
a point being the said point of beginning 

It being the same property conveyed to George J. Parker by 
dee~ of Parco Building Corporation, a Virginia corporation, 
dated August 10, 1Y78, and duly recorded in thA Clerk's 
Office ot the Circuit Court of the City of VirLinin Beach, 
Virginia, in Deed Book 1896 at Page 345. 
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~· ... · : . . . . ... . . 
· Uf'OI! ~ ~OLLOWI~ ~ · A!fD )~ONDU'~ONS, to~wi t • · . 
. · • . . ;. . ·. ·= '·: . ' . .•.• . e 
.l:~ .. ~~- :~at·cl :~.~itt : ct the ·~ ~loon~ ~t Prollie• and. ~. 

to~ J: ~--~~~ ;Pz-w · ot ~n.•·, ti~~ ·part ~n• .~ ·~t se~nty-Five 
. . . i . _; ., . : . . . . : .• ·. . . 

. no Ulland:~ C$_?s;;:oo:o· •. oo.>. Doll&n in· the: following u"nner. . ·. . . 
:: .; · ... · . . . ··. . . . --- ~ · . : . .. . . . ·.'. ·c•J t.n thoU~ancl ($lo,ooe).oo) Do~ aotnowltd&tcl 

... · .. · :·:·~-~ . . . . .:-:. : .· ·. ' . 
•. ~ .(.b}: -~ .. . ••14 'pant•• ot. tht teooncl pan acre• to 

~ ,: :_:.~~ ,::/~~~te . .a· .~oal•~o~·~o~ ·1~ · 'the ~~~. o~ . 

• -~ : :. · _,_:··:' : · ~:!-P1v•. ·fto~·, ~~~s;dt)o .oo). ·~utz.., ·Pa¥able 

-~ /:.-·.:h. ~thiy·~~•ta ·o-r ;i.,. ~ci Ninety 
~ • ' • • • ·~ • ' ~·.: : #,~·,·. • • • •: .> •' :. . .. ~ • •' • • ' :: ': • ' : • ' I • • • • : • • 

: ~ ~- ···:· ariel. W100 ,($S90.66)·tDollan, .. ea14 · iMtal:~nt· to ... :_ ... · r· ~- .·.·: >~~.--~1~ ~ -~~·_t :·~~ ·t~·. ~te ··~t ~.~·: (1~) 
. . · · :; : ~ · ·.: · ~~·· ~nt\llt ~r ~~ f..;i th tbt . t~t .. p9Mn~- clue on 

! • •. '• •• • • · • • • • • • • • • : : ·• • • • • 

t ·: .. ~ · ·~Ult .. _i •. 1981~, ·.anci · ~: ~nt on t~ . ~t•ctay o~ each 

~ ·: :> .. ; :·iloDtb . :tbtnai'ttr. until. .paid in tuU·. . . : 
- ~ .... · ·: . . . ·.. . · . ... · = r.. . . . . • .. 
. '; ·. (~) ·lfh• partite ot the · litroond . part pr~ae ·and agree 
·. . . . '. . . . . . : . .. , 

· · to u•w.\ ~n~ ot :.the tue~ ancl· ~ce on 

'tbt -&ton•ai4 proper_.. ... 
· 2.: It ·ie ~tber qn~d by~ between ·the .P.artiei. hereto 

tbat upon tbe p&JMilt 1n ·tul:l or the !&!ore .. i.d · aounte owed in 

Paracr&Ph: (b), then the J)U'V ot tht . firet ~· · hie hein or 

u•igrul, Will euovte and dell nr unto the eaid parties ot the 

eecoDd part. a C004 an4 -.rkttable title to the abaTe dtecribed 

proportJ' w1 th paeral warranv ot ti tlt. 

j. '!'be •aid part1.. ot tbe second part acre• to make the 

&roneaid pQMnt ot $590.66 to George J, Parker at 290 s. Great 

fftot Road, Virpnia Btaoh, V1rc1nla, no later than the 18~ c1ay ot 

taoh 110nth, ancl turtbtr to ute the aforeuic1 pay.ent of l/12 the 

annual taxee and insurance to aa1d office no later than the lst 

day ot each aonth. It any ~nt 1• not received within 5 day. 

ot 1 ta du. date a penalty ot 1~ of euch paY.nt will become d\.~e 

and payable tor euch delinquent payaent. 
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I; . ·; .. ,.;,·, .. .· 

. . .; . . ~ . ~K 2:·~ 2 o. PG. ~ ~ q b. I • • 

J ·:.- ~~ .. · . . · . . . ~-., _ . . . . 
.: . q;.· ~~·.:.Said' pal't~a· or· the , Q'.qond ·Pif~agree to keep the 
. · . · ': . ' : · . .- · .: · · · · . • · .·e . i . . . ·. , • 

~~141JiP·. on•-.~d:·F.OpeJ't)'. ,\.n ·-goGd' upair 4\ii-~ng · the term ·ot thia 
, . . -. . ~··· ·· .. :: :. . . . ·: . . ... : ·Y'· . : . . . • . 

·oontraofat ~~ ezpenae ot' the -p~t~ ot ~e ·~~oncl Ft• · 
. :. ·S~.· .. :~t:: i~:··.~~lJ·. ·~etftl ·by.. ~ci beween tM pari1t• 'tO 

oon~o~: ~~: ift!~~. •~rit.: ~t 1;4• .l-~d· Paru•··· ot the ••o~ 
tall w r:·~~~~" lot ~,"'~~ papontf •boll; duo ~ 

.~ ~.'~·:,~~~t. o~~n~ ~~~·~· .~".ri,o4 o~~~ ~ .. or 

~n,· ·~~fj~'4ct·::'~~ ~··~~··.··~· ·~~all to keep . 
.&1~ ~~~tl)~:~~>r·~~· ,~.f~. ·w~'.o't : ~• oontradt tor . 

,· . . . :..;. .. · . .. . · . . ·. . !' . . 0 • • • 

a ~riocl;-or . tlistt ~ •. ·tbena .in~ or.all .•~· ewnta, .W.. . . . .. .. .. · . . •. . . . . ;. c. . • . . . . . . 

·~~tract ,~~ ~~~·~~ta)a~~·;· ~· ·eeailt .. ·~··daiftoaiDI, ~ 
.ili::~~:·~4~ ibail. ~=-~tdn.d t,~ -the .~4 ~~·i th• nnt 

. . ~- : .. : . :. . . . . . . . . . . . . . : . : . , .·. . . .:. . . ·: . 
. ~.-n(. o~i~~cS ·'u · Uqhda:te4 ~ t;or nc)npertonp~: ot 

. ..· >: . :' .•.. .. :. : . ·. . ... . : ·, : . . . • . 
· ~· oon~t.•. ~ ~ ~ ~r~t ot. •talllt ~ &aid ~ ot the 

. t~t p~ '·bial4. ·:be ent1 ul4 ~· ~:. •• ion ·:ot tbt .. aiel prope.i-t)o 
. . . . ·. . . . .· . : . . . . . ~ . . . 

. an4 ~&141 pu"tl" . ot. the ••oond ~t Jlh&U -~~ : sa14 property 
' ; . . . : . : . ~ . . . . . . 

. torthwi~ 1;!fm tin (S) ~ notic•.-:.giwn b7 the. sai.CS. ~ ot 
. . . . . . .. . 
'tM t1n.t pu1; •. ble !win or·ue11f\' to 1be~~111 of ~~ .. oottcl 

pa.rt, e&icl nou·O. to be pwn b7 reg!.•ttn4 or certit1ec1 ull to . . . :· . 

. . . 
l.Ut known addreu ot said partite O.t the .. ooncl•paz;t. . . . 

6. It 1• autual.J.7 agreed by ·and between the parties to 

this contract tbat u .. 1• ot tht essence o~ the pertormance ot 

all the proal••• ancl ~et .. nta herein contained. 

7• Tht partie• ot tht ••aoncl part a&J not conver their 

interest or ue1p th1• contract in th1• property withOut ~r1or 

m tttn oon .. nt ot tht ~art)' ot th~t t1nt part, 'but shall han 

the richt w1 th the conaent ot ~e party ot ~~ tint ~t to 

ueign ··their 1nter .. st herein to an ••signee or adequate tinanci.al 

capability. 

8. ne parti.. ot the second part · •ball keep the building 

and land hereby sold 1Murtd against loss b7 tire L"lcl other 

ha&ards in an amount ot not le .. than $6o,ooo.oo tor the beue!i t 

• 
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·. . 

·rBK 2 ~· 2:0f9.0 ; 1 · q ·1 
• 

.. 
• 

• • 
• • ot tht -~'1 o:r the tin~ JJV~• aa'iw 1ntertlt li&Y upear, bu~ . 

• '> ; • . . • . ., t • 0 

~ p&J;''U,~I ' ~t ·~~ •toOAd part~· that : in cue. ot lo .. OOWH4 

by· IUO~ . ~~ .. t ,'. ~e UO\U\1: • ~·d~tor IUOh lOJI II&)' bet :a~pUed to 

aooo~U•b·: ·~ replaoe•nt or·= the . lo .. and in auch ewnt, an. a 
• • 0 ' 0 ' • 0 

auoh repla~Mnt.-·. iuurano\ ah&l.l be ettecU w and oo"Unued the 
0 

• • 0 0 

0 • 0 • 

.... ~ •t~ ~· ,loaa. In acldi.tfon, the ~·u .. ot the, aeoond 

~t ai ~+z: ~-... ~e •b&U ~tain I ~·U~y~ ot .pubUo 

. llabll~~: s.M\&Na.oe pn'-totinc be»~ . ~te• ~t ola1u tor 
• • ·~ 0 0 ,: 0 0 ,. ; : :. 0 • 0 : • • 0 0 

penon&l ~~V,· an4·· property --. • . ~n OOMeotlcm With ibe 

~aiati,• f~: · ~ .... ~t· ot . no\1111~~ fiOO,OOJ),OO' an4 WUl 
1 

incS~wti:• ~ica= :~ peony ot •• tint part tree troa ~ an4 
.! • 0 0 ~ 0 : • 

all a~•• ~-=-, ezpen,~• an4 ~abiU ty •ridn& out ot. uy 
• 0 ' 0 0 .. 0 • 

injoary or lou w ~ pen,on or p.etloM while upon aa,icl p~••• : 

• an4 will. DA~ ~~ an)' ~noraal p~oP.1 ty and t~• troa aaicl : 
• .. • 0 0 • 0 • 

prtai••·wi'tbout .Uie wrl'Utn corwent ot the · party ot the tint : . . . . ~ 

·.9. ·n 1• hrtber uncltn'tqp4 and &&n•cl bT ancl between ~ 
.. J,. • - .. • -

0 • 

partie• unto that 1:!w Seller abal1 not be liable jbr atreet 
0 ... . 

0 0 • 0 

1aprOWMDW, llwa&'f, Rtf I' ancl Otbtr Utili ti.. ancl ~ 8\zy&~· 

will a an tht Seller baraleaa troa any ancl a,ll ~1.&1•, cauaea or 

' aotioM ari•in& 'ther-etl'oa, and . lptc1t1oally, ola111111 arising out o! 

aubcl1v1a1on requirtMn'tl under aubdiYia1on -orclnanctl ot the City 

ot VJ:rgin1a Beach. 

WITHBSS "the following lignatur 

STATE OF VIRGINIA 

CI~Y OF YIRaiMIA, to-wita 

I, Loie K.- Nichola, a Notary Pablic in and tor the City of 

Virginia Beach, in the State of Virginia, whose commi•aion expirea 

on 6th day of June, 1986, do hereby certify that George J. Par~or, 

7 . . 
• . .. · .. .. 
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THIS DEED OF EASEMENT, Hade thia 11th day of July, 1980, 

. by and between PARCO BUILDING CORPORATION, a Nevada corporation, 

party of the ' firat pa~t, and GEORGE J • .. PARKER, party of the 

second pa r~.J 
WITNESSETH: That for . and in consideration of the au• of 

-
Ten Dollars ($10.00), cash in hand paid, the receipt of which ia 

hereby acknowledged, the said party . of the first part doth grant, 

bargain, sell and convey with SPECIAL WARRANTY unto the said par~y 

of the second part, his heir successors and assigns, an eaae•ent 

for ingreaa and e~resa to Parker Lane ~nd · for conat~uction, 

ina~allation and •aintenancepf utilities over and under the 
·, . ' ... 

' . 

. . 
said .thirty feet, and purposes incidental thereto the follovin& 

de~cribed property, to-vits 

··•. 
· All that certain piece or parcel of land ¢1 

thirty feet in width situ·ate, lying and · . 
• being in the City of Virginia Beach, Vir- .-.... , 

· . ginia and being the northermoat tb' =ty ~~ 
(Se) .J..4f1} feet along the northern proper.ty line . . 

~f the property designate~ as 7.013 acrea · 
. and descri'bed on that certain site plan 

· . . ,entitled "Site plan of Part of 7.013 Acre 
·. ' ; Parcel Shown on Plat entitled Composite · · 

~lat of Property of George J. Parker et 
al, Location Near London Bridge recorded 
~n M. B. 98, pg. 44 in the Clerk's Office . 
~f the Circuit Court, Va. Beach, Va. 
Ly~nhaven Borough, Virginia Beach, Virginia 
'tor George J. Parker ' et al., Scale: 1"•40', 
May 31, 1978." 

IN WITNESS WHEREOF, the 1arty of the first part haa 

caused these presents to be executed in the corporate name bj ita 

officers duly authorized and ita corporate seal to be hereunto 

affixed and attested by ita secretary all on the day, month and 

year first above written. 

PARCO BUILDING CORPORATION 

ay u.lv.u~;;tl;.fl~ 
I ' ' 

EXhibit "C" 

. I 



' o • • 

• : : -:; • : • ; • 0 .. . . .. \ . ·. . ~ . 
. ,· ... _. :. ~. _ ... : .;.. . 

; . . . 
. . : : .. 

.. : .. : ... ~ : - .. 

. :, 0 -· : .. .. . 
: .. :" . . 

... .· 
! ... :. ·._ .. . •· . :._ 

. . • !'• :-:· . • . ~- : • . -~ - . · . . 
... ··: . , :.:··. ~ .. _-,:: ··. 

··-~. . ... . ... :· 

.· ·,_ . . . 

~~ ( .'·• .. . ·. . . 
... .. . _: : 

··-

) . -- . 

! • 

__., BOO~ 2026 1'4fil 232 
At41~ 

Secretary 

STATE OF VIRGINIA 
· city of Virginia Beach, to-witz 

The foregoing instrument was acknowledge~ before me on 
this /5V~ day of July, 1980, by Warren E, Parkhurst and Robert 
T. Amory, president and aecret~ry, respectively, of Parco Build­
ing Corporation, a Nevada corpo ration, on behalf of the . corpor­
ation, .:. : 

t· . ,:·.~· .' /·-~::- · .. 
i · •· . . · . . · : 

' ' . .... 

expiresz 
I 

.. 
.. · : .. 

.. .. ;• : 
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH 

JOHN T. HENNING 

and 

DAVID J. CROSS, 

Plaintiffs, 

v. CHANCERY NO. CH93-3039 

RICHARD F. DAVIS 

and 

AMELIA D. DAVIS, 

Defendants. 

ANSWER 

Richard F. Davis and Amelia D. Davis (the "Davises11 ), for 

their answer to the Bill o f Complaint filed against them, state as 

follows: 

1. Admitted. 

2. Admitted, except that Exhibit 11 B11 is not a complete 

document. 

3. Admitted, with the e xception that the Davises' use 

of the easement is not "adverse" to Henning and Cross. 

4. The Davises admit the Plaintiffs now dispute the 

validity of the easement . All other allegations of paragraph 4 ot 

the Bill of Complaint are admitted. The Davises affirmatively 

state the easement is valid and e x isting and thi s Court should 

determine the validity of the eas ement because of the dispute. 

C LARK Be STANT, P.C. 
A 'TTO& N [ YS 

Denied. 5. 
FILED 

V IICINIA lkACH, V I IC IN IA 6. Denied . 93 OC1 I J fl \ ~: 2 7 

J. CUP,\ \S FRUIT, CLEhK 

11 
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7. All allegations of the Bill of Complaint not 

specifically admitted are denied. 

WHEREFORE, Richard F. Davis and Amelia D. Davis, having 

fully answered all allegations of the Bill of Complaint filed 

against them, respectfully ask that this Court determine that the 

easement, which is the subject of this Bill of Complaint be 

determined to be valid, binding and enforceable; that the Bill of 

Complaint be dismissed; that they be awarded their costs, expenses 

and reasonable attorney's fees in defense of this action and other 

equitable relief as may be appropriate. 

Stephen G. Test, Esquire 
VSB #18870 
CLARK & STANT, P.C. 
Suite 900 
One Columbus Center 
Virginia Beach, Virginia 23462 
(804) 499-8800 

RICHARD F. DAVIS and AMELIA D. 
DAVIS 

By:~~ 
Of Counsel 

CERTIFICATE OF SERVICE 

A copy of this Answer was mailed to carl W. Isbrandtsen, 

Esquire, 307 Lynnhaven Parkway, Virginia Beach, Virginia 23452, 

October 15, 1993. 

Stephen G. Test 
90192001 

CLARK &: STANT, P.C. ans-dav • sgt 
A ITOVII.YS 

V1aCil'fiA B u ot, VraCINI A 

- 2 -
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CLARK &: STANT. P.C. 
ATTORNf.YS 

V IRGIN IA 8r.ACH, V IRGIN IA 

VIRGINIA : IN THE CIRCUIT COURT FOR THE CITY OF VIRGINIA BEACH 

JOHN T . HENNING 

AND 

DAVID J. CROSS, 

Plaintiffs, 

v. CHANCERY NO. CH93-3039 

RICHARD F. DAVIS 

AND 

AMELIA D. DAVIS, 

Defendants . 

MOTION FOR RECONSIDERATION 

Richard F. Davis and Amelia D. Davis (the "Davises"), for 

their Motion for Reconsideration of the rulings of the Trial Court 

on July 7, 1994, state as follows: 

1. This matter was tried before the Court sitting 

without a jury on July 7, 1994. After considering the evidence, 

memorandum of law, and argument of counsel, the Court set forth its l 

findings in fact and rulings of law. 

2. On July 7, 1994, the Court ruled that there is no 

express easement and also ruled that there is no implied easement ! 

based on the particular facts and circumstances of this case. I 
3. The Davises lease this property to William R. 

Shepherd under a written Lease Agreement introduced as evidence 

during trial. That Lease sets forth the option of Mr. Shepherd to 

purchase the property in the future. 

13 
J. CURI\S FRUIT. CL C:Ri\ 
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CLARK 8c STAl'IT, P.C. 
ATTOlNtYS 

VtaCI!'fiA Buat , VaaCtNIA 

4. In the e vent Mr. Shepherd does not exercise that 

option, the Davises would then have the right to re-enter and use 

the land. At that time, if the permanent injunction continued to 

operate against the Davises, they would own a parcel of real estate 

to which they had no access from any public road. 

5. This court should reconsider the "permanent" aspect 

of its injunction ruling in that any injunction prohibi ting the use 

of this easement by Mr. and Mrs. Davis should only remai n in effect 

so long as the Lease remains in effect as it did on the date of 

tri al . 

WHEREFORE, the Davises, by counsel, move this Court to 

reconsider its ruling o f July 7, 1994 to permanently enjoin them 

from any use of the easement, and that this Court rul e that they 

are enjoined from a ny u s e of the easement so long a s the Lease 

remains in force and effect . 

St e phen G. Test, Esquire 
VSB # 18870 
CLARK & STANT, P.C. 
Suite 900 
One Columbus Center 
Virginia Beach, Virginia 23462 
(804) 499-8800 
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RICHARD F. DAVIS AND AMELIA D. DAVIS ~ 
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CLARK &: STANT, P.C. 
AITORN[YS 

V JlCINIA BuCH, VlaCINIA 

N 0 T I C E 

TAKE NOTICE that on Friday, August 12, 1994 at 9:30a.m., 

or as soon thereafter as counsel may be heard, I will move the 

Court to reconsider its ruling at the trial of this matter, in 

accordance with the foregoing Motion. 

Stephen G. Test, Esquire 
VSB #18870 
CLARK & STANT, P.C. 
Suite 900 
One Columbus Center 
Virginia Beach, Virginia 23462 
(804} 499-8800 

RICHARD F. DAVIS AND AMELIA D. DAVIS 

By:~* 
Of ounsel 

CERTIFICATE OF SERVICE 

A copy of this Notice and Motion for Reconsideration was 

mailed to carl W. Isbrandtsen, Esquire, Isbrandtsen, Fancher & 

Jeffords, P . C., 307 Lynnhaven Parkway, Suite 101, Virginia Beach, 

Virginia 23452 this 28th day of July, 1994. 

24199001 
mot-oot.sgt 
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH 

JOHN T. HENNING and 
DAVID J. CROSS, 

Plaintiffs, 

v. 

RICHARD F. DAVIS and 
AMELIA D. DAVIS, 

Defendants . 

Chancery No.: CH93-3039 

ORDER 

THIS MATTER came to be heard upon the Bill of Complaint and 

the Answer filed, upon trial of this matter before the Court, 

sitting without a jury, on July 7, 1994, and upon the Motion for 

Reconsideration. After considering the evidence, the memoranda 

submitted by counsel, and argument of counsel, the Court finds and 

holds as follows: 

1. John T. Henning and David J. Cross are the current owners 

of the real property identified in Exhibit A attached to the Bill 

of Complaint. 

2. The existence, use andj or extent of the easement 

identified in the July 11, 1980 Deed of Easement recorded in the 

Clerk's Office of the Circuit court of the City of Virginia Beach 

in Deed Book 2026, at page 231, is the subject of a dispute as 

Richard F. Davis and Amelia D. · Davis have claimed an interest in 

same and have used same adversely to John T. Henning and David J. 

Cross. 

3. John T. Henning and David J. Cross have no adequate remedy 

at law. 

1 
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4. The Deed of Easement dated July 11, 1980, was extinguished 

by the doctrine of merger upon delivery and recording of the deed 

dated July 22, 1980, recorded in the aforesaid Clerk's Office in 

Deed Book 2028, at page 956 . 

5. The "subject to" language in the deed dated April 13, 

1984, recorded in the Clerk's Office in Deed Book 2326, at page 

0838, is insufficient to create or reserve an easement. 

6. There is no implied easement, either on the theory of 

necessity or by pre-existing use, because Richard F. Davis and 

Amelia D. Davis have no rights to access and use of PARCEL 1 (as 

identified in that certain LEASE AND OPTION TO PURCHASE AGREEMENT 

dated July 28, 1993), other than the right reserved to them for 

inspection, which right can be accomplished over and through the 

adjoining property of their tenant, Mr. Shepherd . 

For good cause, therefore, it is ORDERED THAT : 

1. Richard F. Davis and. Amelia D. Davis are permanently 

enjoined from using in any way, directly or indirectly, any of the 

real property identified as Exhibit A attached to the Bill of 

Complaint, including, but not limited to, the fifty foot wide 

claimed easement (as identified in the aforesaid July 11, 1980 Deed 

of Easement). 

2. The Motion for Reconsideration is denied . 

3. This Order shall be recorded by the Clerk of the Circuit 

Court, upon payment of the appropriate fees, and indexed 

appropriately. 

2 
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ENTER this 

IASKe 
------------------------~·q· CARL W. ISBRANDTSEN, ESQ. 

SEEN AND OBJECTED TO FOR THE 
REASONS AS SET FORTH IN THE 
ARGUMENT BEFORE THE COURT AT 
TRIAL OF THIS MATTER, IN THE 
ARGUMENT BEFORE THE COURT ON 
AUGUST 16, 1994, AND IN 
THE MEMORANDA TO THE COURT: 

~~?A...;;;.__t;t_----J:p.d. 
~G. TEST, ESQ. 

\CWI\36660817 .0RD 
KLBWP1 
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Assignments Of Error 

I . The Trial Court erred in finding that the 
deed from George Parker to Parker Road 
Associates was insufficient to expressly 
reserve an easement of ingress and egress . 

II . The Trial Court erred in finding that no 
implied easement by preexisting use or quasi­
easement exists in favor of the Davis Parcel 
over the Servient Parcel. 

III. The Trial Court erred in finding that no 
implied easement of necessity exists in favor 
of the Davis Parcel over the Servient Parcel. 

19 
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THE COURT: The matter of John T. 

Henning and David Cross versus Richard 

Davis and Amelia Davis. 

Is the plaintiff ready? 

MR. ISBRANDTSEN: The plaintiff is 

ready. 

THE COURT: 

MR. 
I 

TESf: 

THE COURT: 

Is the defendant ready? 

The defendant is ready. 

I notice in the file 

there was a motion at some point to add 

additional defendants, which was 

apparently never acted on. 

MR. ISBRANDTSEN: I think that's 

correct. It was not acted on. 

THE COURT: Is that an issue 

anymore? 

MR. ISBRANDTSEN: I don't think so. 

THE COURT: Everyone who intends to 

testify, please stand and raise your right 

hands. 

(Whereupon, the witnesses were 

duly sworn). 

THE COURT: Any motions with regard 

RUTLEDGE COURT REPORTING SERVICES 
( 804) 482-5629 
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to witnesses? 

MR. ISBRANDTSEN: No. 

MR. TEST: No, Judge, I don't have a 

motion. One of my witnesses, Mr. Davis, 

has stepped out of the courtroom and he 

will be back momentarily, and when he 

comes in I will have you swear him in. 

There he is. 

THE COURT: I have read through the 

file and familiarized myself with what the 

issue is in this case . It seems to be 

fairly straightforward. So with that, Mr. 

Isbrandtsen, are you ready to call your 

first witness? 

MR. ISBRANDTSEN: Judge, I would 

like to tell you it's straightforward and 

I think that it would be nice if we could 

do that . I think it would be of some help 

to tell you what we have agreed upon. I 

think that ultimately you have a very 

narrow legal issue, but since we may have 

some disagreement as to who has what 

burdens in this case, it may be of some 

assistance to you to give you a brief 

opening. 

RUTLEDGE COURT REPORTING SERVICES 
(804) 482-5629 
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THE COURT: Why don't you tell me 

what you have agreed on? 

MR. ISBRANDTSEN: Well, we have 

agreed that by the doctrine of merger an 

/ easement which was recorded in 1980 

well, we agree that the doctrine of merger 

applies with respect to the easement that 

was recorded in 1980; in essence, that 

there was an easement recorded, that Mr. 

Parker foreclosed, took title to the 

property back, and we do have a 

disagreement as to the effect. Well, we 

had a disagreement. In any case, the 

doctrine of merger does apply. So we have 

agreed on that. 

The area of disagreement arises in 

1984, when there is a deed into my 

client's predecessor in title, Parker Road 

Associates, which references by saying you 

are taking title subject to the easement 

to which the merger doctrine is applied . 

So that's the disagreement there. It is 

our position, and we can provide the Court 

the law in support, that once the merger 

doctrine applies and there is no easement 

RUTLEDGE COURT REPORTING SERVICES 
(804) 482-5629 
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recorded as of record which applies to 

this property, that the burden would be on . 

Mr. Davis to prove the existence of an 

easement or a right to use our property . 

I think we may have an agreement on that, 

but that needs to be clear before I go 

forward with my case, because my case, in 

essence, would then be in response to Mr. 

Test's case to show that there is such a 

right to use our property, so I think 

that's important for us to know going into 

this. 

THE COURT: Well, I would suspect 

that since you are the plaintiff in this 

case and knowing, as you do, the benefit 

of using witnesses in rebuttal, that you 

would probably simply want to establish 

your title as it currently exists and go 

from there. 

MR. ISBRANDTSEN: Yeah, I agree, and 

if that's satisfactory, I won't have a 

motion to strike after I do that. 

We have agreed upon a number of 

exhibits which will establish title, and I 

have asked that exhibit stickers be marked 

RUTLEDGE COURT REPORTING SERVICES 
(804) 482-5629 
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so we can go ahead and place them on the 

exhibits. There is only one in the packet 

that there is a dispute on and we will 

mark that for identification at this 

/ point, so if I can give this to your clerk 

and she can put the stickers on. 

MR. TEST: While we are waiting, do 

you have a large black magic marker? 

THE COURT: Sure, forty-five cents 

an hour. 

Mr. Test, while he is doing that, do 

you want to give me a thumbnail sketch of 

what your position is? 

MR. TEST: Yes, sir. I don't know 

what documents the Court has had to 

review, but I really think that the only 

issue for the Court to determine is 

whether or not, when Mr. Parker conveyed 

the parcel that is now owned by Mr . 

Henning and Cross, when he conveyed it to 

their predecessor in title and reserved to 

himself use of an easement, whether that 

is sufficient to create an easement. 

is really all you have to determine. 

THE COURT : It sounds that way. 

RUTLEDGE COURT REPORTING SERVICES 
(804) 482-5629 
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almost sounds as if there were no facts in 

issue in dispute. 

MR. TEST: We contend, and I 

represent Mr. and Mrs. Davis, who are not 

the legal owners of what we have been 

referring to, the dominant parcel; it is 

still owned by the Parker estate. They 

have a contra~t to buy it which is not 

completed yet. 

We contend that there were three 

ways we have an easement. The first is 

it's an express easement in that deed. 

But the reason it may be important to take 

a little bit of testimony here, even if 

the Court found there is not an express 

easement, we still believe we have an 

easement by preexisting or implied 

easement in necessity. On those issues, 

preexisting use or necessity, it may be 

necessary to take some testimony. 

THE COURT: Let me interrupt you, if 

you don't mind. I assume the nature of 

this proceeding, and I can't tell from 

reviewing the documents in the file, which 

are fairly sparce, I take it that this is 
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a situation involving an easement that is 

of some concern as opposed to simply three 

feet on the back property line that 

amounts to essentially nothing; is that 

/ correct? 

MR. TEST: Judge, I will take two 

seconds and then we can get into the 

evidence. I I'm sure Mr. Isbrandtsen will 

use this, just like I do for my 

presentation, but all this is intended to 

do is to track for you who the owners of 

these parGels have been, beginning in '73 

and corning forward to now. The drawings 

are all the same. This is Virginia Beach 

Boulevard. This is the area of Great Neck 

Road coming off of it. There's a 

Lynnhaven Lincoln Mercury dealer on the 

corner of Virginia Beach Boulevard. 

There's a small road back here called 

Parker Lane . Off of that, what I have got 

in orange, is the property that is now 

owned by Messrs. Henning and Cross. 

THE COURT: Is that the Parker Lane, 

is that the street that Stanley Phillips's 

office is on? 
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MR. ISBRANDTSEN: No, he is on the 

extension of London Bridge. 

MR. HENNING: It's London Bridge 

there. 

MR. ISBRANDTSEN: He is on Great 

Neck Road. The other side of Great Neck 

Road, you go to the toll road. You know 

where the old Post Office was, there's a 

Post Office right off of Virginia Beach 

Boulevard; go east. That's what we are 

talking about. 

MR. TEST: Little cul-de-sac. What 

I'm showing you on the orange is Mr. 

Henning and Cross. The green parcel is 

what the Parker estate owns; that is under 

contract to Mr. and Mrs. Davis. There is 

a gravel road, like a dirt road running 

through this lot all the way along the 

northern boundary of the lot about 30 to 50 

feet wide. It is the ingress or egress to 

this parcel. That's the easement that's 

in dispute, or it's the use of that property 

that is in dispute, and it's a substantial 

use for both the Davis parcel and it's a 

substantial problem for both Mr. Henning 
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and Mr. Cross, so it's a substantial 

issue. We will get into that later, but 

that's really where the problem lies. 

MR. ISBRANDTSEN: Judge, I have 

/ handed you a packet of documents which 

have been premarked. The only one in 

which there is objection is, I believe 

it's 15, which is a plat, which we would 

like at this point just to mark for 

identification. 

THE COURT: This one here? 

MR. ISBRANDTSEN: Yes, 13. So if 

you could mark all but 13 offered and 

admitted, 13 being just marked for 

identification. 

THE COURT: All right. 

MR. ISBRANDTSEN: Your Honor, 1n my 

Bill of Complaint, paragraph one has been 

admitted, which is that my clients are the 

owners of the property. Paragraph two, 

the document by which Mr. Davis claims an 

interest in the property has been offered 

and admitted as Exhibit 11. 

THE COURT: Okay. 

MR. ISBRANDTSEN: Paragraph three, 
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if we can just stipulate that Mr. Davis 

does make a claim to the purported 

easement, then that is going to resolve 

paragraph three . Is that okay, Steve? I 

just want to make sure you are comfortable. 

·You denied that he was using it adverse to 

Henning and Cross. 

I would like to stipulate the fact 

that he claims the use of it and has been 

using it, it's adverse to my clients. Can 

we agree that he is using it adversely to 

my clients? If so, we can go on past that . 

MR. TEST: No, our position it's a 

valid easement so the use isn't adverse. 

MR . ISBRANDTSEN: If that is the 

position, then we can simply stipulate 

that there is an actual use, you have to 

ultimately determine whether it ' s adverse, 

but I don't need to put on evidence on 

that point. 

THE COURT: Okay. 

MR. ISBRANDTSEN: Number four, it ' s 

the subject of dispute, and I think number 

five 

MR. TEST : I admitted it's the 
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subject of dispute . 

MR. ISBRANDTSEN: Number five, 

irreparable injury. Our evidence would be 

we intend to develop the property. Mr. 

/ Davis is aware of that. His testimony in 

deposition explains he was aware of that. 

We can't develop the property with this 

easement running in front . That would be 

our evidence. 

THE COURT: Number six is really of 

no consequence . 

MR. ISBRANDTSEN: So we think we 

have established our prima facie case 

based on our discussions at this point . 

If the Court is in agreement and Mr. Tes t 

is in agreement on the prima facie issue , 

then we will sit down and respond . 

THE COURT: Mr. Test? 

MR. TEST: No, sir, I'm not. They 

are the pl a intiff, they have the burden of 

proving that no easement exists. I have 

told Mr. Isbr andtsen before he can put o n 

whatev er evidence at this point he thinks 

is appropriate ; I wouldn ' t move to strike 

it. I'm g o ing to put on my evidence as 
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well. He will have full opportunity for 

anything he thinks is lacking, but I can't 

sit here and say he has met his burden of 

proof. 

THE COURT: I'm going to admit into 

evidence exhibits as offered by the 

plaintiffs, Exhibits 1 through, I think 

it's 

MR. ISBRANDTSEN: Sixteen. 

THE COURT: One through 16, with the 

exception of No. 13. 

(Whereupon, the documents 

referred to were admitted into 

evidence as Plaintiffs' Exhibit 

Nos. 1 through 16; Exhibit 13 was 

marked for identification.) 

MR. ISBRANDTSEN: Your Honor, on the 

issue that Mr. Test raises, he says that 

we have the burden of proofing no easement. 

We have, I think, agreed 

THE COURT: Let me interrupt you. I 

understand where he is coming from as far 

as his not being willing, shall we say, to 
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1 concede. I think with these documents now 

2 in evidence and the stipulations that have 

3 been entered into and the admissions that 

4 have been made as far as the answer and 

5 / grounds of defense is concerned, it now 

6 becomes incumbent upon you to either go 

7 forward or rest as you feel comfortable at 

8 this point. 

9 MR. ISBRANDTSEN: As part of that 

10 stipulation, we have the merger doctrine 

11 that is agreed to. 

12 THE COURT: That ' s correct. I heard 

13 that. So the question at this point is, 

14 what do you want to do? 

15 MR. :J:SBRANDTSEN: I will call Mr. 

16 Henning. 

17 

18 JOHN T. HENNING 

19 having been first duly sworn, was 

20 examined and testified as follows: 

21 

22 DIRECT EXAMINATION 

23 

24 BY MR. ISBRANDTSEN : 

25 Q State your full name and address, 
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1 please. 

2 A John T. Henning, 904 Winwood Drive, 

3 Virginia Beach, Virginia. 

4 Q You and Mr. Cross own the property 

5 which was acquired back in 1984 as Parker Road 

6 Associates; is that correct? 

7 A Yes. 

8 Q And Parker Road Associates acquired 

9 the property from Mr. Parker in that year? 

10 A Yes . 

11 Q Now, immediately prior to acquiring 

12 the property in 1984, did you and Mr. Cross have 

13 conversations with Mr. Parker concerning the property 

14 to be conveyed, the ownership of the property and so 

15 on? 

16 A Yes. 

17 Q And over what period of time did your 

18 discussions go? 

19 A A three- or four-month period until 

20 the final documents were concluded. 

21 Q Now, do you own a company? 

22 A Yes. 

23 Q What is that company? 

24 A DACS, Incorporated. It manufactures 

25 metal roofing and flooring . 
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1 Q At the time of the acquisition of this 

2 property, was the company called DACS? 

3 A No, it was called Southeast Metal 

4 Deck. 

5 / Q Where was the company located? 

6 A 120 Parker Lane, same location. 

7 Q But at the time immediately prior to 

8 acquiring this property, where were you located? 

9 A 1400 Cavalier Boulevard in Chesapeake. 

10 Q How did you come to know that the 

11 Parker property was available? 

12 A We saw an auction of equipment for a 

13 bankruptcy and we went to look at the equipment that 

14 was for sale and at that particular time we met Mr. 

15 Parker. 

16 Q Okay. Now, I assume you had some 

17 negotiations which then led up to the agreement . Were 

18 there discussions with Mr . Parker concerning a fellow 

19 named Dick Davis or an access to another parcel Mr. 

20 Parker owned? 

21 A Not at that time. 

22 Q Now, prior to closing , were there 

23 discussions with Mr. Parker concerning Mr. Davis and 

24 access? 

25 A I'm cloudy whether they occurred 
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1 before or after the documents were signed. I believe 

2 they occurred after but I'm not sure. 

3 Q Now, who represented your side on the 

4 acquisition of this property? 

5 A I believe it was Kaufman and Canoles. 

6 Q And there was an industrial 

7 development bond --

8 A Yes , there was. 

9 Q -- for the financing? 

10 A Yes. 

11 Q And that industrial development bond 

12 was to be owned and funded by Mr. Parker? 

13 A Yeah, he bought the bond back. 

14 Q And you went to this law firm and paid 

15 them some money and they represented you on the 

16 closing; is that right? 

17 A Yes. 

18 Q Did you actually appear at a closing? 

19 A I don't specifically remember that, 

20 but I would think I would have to. 

21 Q You have this fancy blue bound volume 

22 which you got from the closing, is that right, with 

23 all of the industrial development bond documents and 

24 deed and so on? Was it sent to you substantially 

25 after the closing? 
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1 A Yes. 

2 Q At the closing, if you recall, did you 

3 ever go through a draft deed or a deed to this 

4 property being conveyed from Parker to Parker Road 

5 Associates? 

6 A Not to my recollection. 

7 Q When was the first time that you ever 

8 heard from any source that a fellow named Davis 

9 claimed an easement on this property, on your 

10 property? 

11 A I would say early in the '90's, 

12 '91-'92. 

13 Q Shortly after the closing, did you 

14 have conversations with Mr. Parker about Mr. Davis and 

15 about this access? 

16 

17 

18 

19 
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A Yes, we saw Dick. 

MR. TEST: I'm going to have to 

object. I don't think anything that he 

discussed with Mr. Parker is admissible. 

Mr. Parker is deceased. 

MR. ISBRANDTSEN: There are 

exceptions to the hearsay rule. 

THE COURT: Overrule the objection. 
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1 BY MR. ISBRANDTSEN: 

2 Q Go ahead. 

3 A He said he owned a small building and 

4 Mr. Davis would go up the road, as he put up, 

5 periodically, but --

6 THE COURT: Who owned this? Who are 

7 you talking about, he? 

8 

9 BY MR. ISBRANDTSEN: 

10 Q What did Mr. Parker say about the 

11 ownership of the small building? 

12 A Mr. Davis owned the small building in 

13 the back of the land and that periodically he went 

14 back and forth, and as long as he didn't bother us it 

15 was fine. 

16 Q Now, this is what Mr. Parker says to 

17 you; is that right? 

18 A Yes. 

19 Q What, if anything, did Mr. Parker say 

20 about whether Mr. Davis had an easement or any legal 

21 right to go up to that property? 

22 A No mention whatsoever. 

23 Q What, if anything, did Mr. Parker say 

24 about whether Mr. Davis had actually closed and 

25 purchased the property or was buying the property? 
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1 A He didn't say anything about that. 

2 MR. TEST : I thought he just said 

3 that Mr . Parker told him Mr. Davis owned 

4 the building? 

5 / 

6 BY MR. ISBRANDTSEN: 

7 Q All right. Now, you have taken --

8 have you had some aerial photographs done recently? 

9 A Yes. 

10 Q Can you identify that photograph as an 

11 aerial photograph that covers your property and the 

12 Davis property? 

13 
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A Yes, it does. 

MR. ISBRANDTSEN: Your Honor, I 

would like to offer that as the next 

exhibit. 

THE COURT: That will be 17. Are 

you going to put both of them in? 

MR . ISBRANDTSEN: They are pretty 

much the same. I will put one of them in. 

(Whereupon, the document 

referred to was marked as 

Plai ntiffs' Exhibit No. 17.) 
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1 MR. ISBRANDTSEN: Judge, on the back 

2 it says the date it was taken, which was 

3 June 22 of 1994. Can I ask him, Judge, to 

4 circle on the exhibit where Mr. Davis' 

5 building is so you can get a picture of 

6 it? 

7 

8 BY MR. ISBRANDTSEN : 

9 Q If you want to stand up and show the 

10 Judge what you are talking about here. Point out for 

11 the Judge but don't mark on this document. 

12 THE COURT : He can mark on it. 

13 

14 BY MR . ISBRANDTSEN : 

15 Q Point out where your property is . 

16 A All of this is our property here. It 

17 comes down to there and that's Mr. Davis' building , 

18 this land . 

19 MR . ISBRANDTSEN: Will that mark on 

20 this? 

21 THE COURT: Yes, I think it will . 

22 

23 BY MR. ISBRANDTSEN: 

24 Q Put in yellow highlighter, fill in Mr. 

25 Davis' building . 
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1 A (Witness complies). 

2 THE COURT: That's good enough to 

3 see. 

4 

5 BY MR. ISBRANDTSEN: 

6 Q Show the Judge the dirt road, where 

7 the dirt road is on this picture? 

8 A (Indicating). 

9 Q Now, when you acquired the property 

10 back in 1984 

11 MR. ISBRANDTSEN: Judge, just so you 

12 are clear on this, there have been four or 

13 five conveyances from '84, but the 

14 conveyances have been in and out of 

15 various corporations which my clients have 

16 had an interest in. 

17 THE COURT: It has nothing to do 

18 with the issue? 

19 MR. ISBRANDTSEN: No, no. 

20 

21 BY MR. ISBRANDTSEN: 

22 Q Back ~n 1984 when you all bought the 

23 property, what was the condition of that dirt access? 

24 Describe it for us. 

25 A It was pretty much grown over. 
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1 grass. There were ruts maybe. Pretty much unused 

2 except for maybe the first couple of hundred yards. 

3 Q Now, you all closed on the property, 

4 purchased the property; did you then occupy the 

5 property and use it for your business? 

6 A Yes, we did. 

7 Q Working your way forward in time from 

8 1984, let me ask whether or not there was a time in 

9 which you got to know Dick Davis? 

10 A Yeah, we met him almost immediately. 

11 Be came by and said he had trucks for hire. He saw us 

12 hauling materials, offered his services and we 

i3 developed a rapport. 

14 Q At that time, did he indicate to you 

15 that he claimed any interest in an easement which we 

16 have identified previously? 

17 A No. 

18 Q Now, did you see him use the road? 

19 A Periodically. 

20 Q And did he discuss with you the use of 

21 that road? 

22 A Not until much later when we had a 

23 disagreement about the use. 

24 Q Now, let me direct your attention to 

25 1987 and ask if you recall in 1987 having a 
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1 disagreement with Mr. Davis concerning parking 

2 vehicles and so on on the property, your property? 

3 A Our property is sort of divided down 

4 the middle by a tree-lined drainage that comes off of 

5 the expressway, and sometimes, particularly in the 

6 summer when the growth grows up, you can't even 

7 clearly see back there, but if you ride in the road 

8 and you look back every once in awhile, you can look 

9 in that area. We did that at one time and there were 

10 se~eral pieces of equipment and tanks and various --

11 Q What kind of tanks? 

12 A Empty, they looked like empty fuel 

13 tanks. 

14 Q Okay. And on whose property were 

15 they? The property that Mr. Davis claimed he had an 

16 interest in or on your property? 

17 A On our property. 

18 Q Did you have conversation with Mr. 

19 Davis about that? 

20 A Yes. 

21 Q And what did you tell him and what did 

22 he tell you? 

23 A We asked him if he knew what these 

24 things were, where they came from, and he said that 

25 they had something to do with Mr. Parker but he didn't 
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1 specifically know what. 

2 Q Now, were those items on your property 

3 at the time you acquired it from Mr. Parker? 

4 A Not to my knowledge. 

5 Q Now, did you later -- did you talk 

6 with Mr. Parker about who owned some of those items 

7 and did the name Mr. Lassiter come up? 

8 A A period of time later, because Mr. 

9 Parker spent the bulk of the year in Mexico and he 

10 would make one visit a year back to the area. We 

11 asked him could he tell us who owned that so we could 

12 have it removed and he said, "I don't know anything 

13 about that, those are deals that Dick made with 

14 different people," and he mentioned the name Rocco 

15 Lassiter as owning the equipment. 

16 Q Did you then talk with Mr. Davis about 

17 any relationship he had with Rocco Lassiter and that 

18 equipment? 

19 A Yes, and he sheepishly said yeah. I 

20 told him he could park it there for awhile, but he haa 

21 left it there much longer than I thought he would. 

22 Q As we move forward in time, let me 

23 direct your attention to 1988, and ask if in 1988 

24 there was a time when you and Mr. Cross, in the fall 

25 of 1988, were acquiring this property from a 
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1 foreclosure sale? 

2 A Yeah, we had an environmental study 

3 done in order to finance the acquisition. 

4 Q And did you also have a survey 

5 prepared ' by Mr. Gallup? 

6 A Yeah, we had to have a survey done. 

7 MR. ISBRANDTSEN: Your Honor, these 

8 are Exhibit 13 objected to, which has been 

9 objected to. 

10 

11 BY MR. ISBRANDTSEN: 

12 Q But you had these prepared in 

13 connection with that closing; is that correct? 

14 A Yes. 

15 Q And you had a lender involved at that 

16 time? 

17 A Yes. 

18 Q And were those documents required by 

19 the lender in connection with the transaction? 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 

Yes. 

And did you pay for them? 

Yes. 

And were they delivered to you? 

Yes. 

MR. ISBRANDTSEN: We would offer at 
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1 this point the survey, which is the one 

2 that has not been agreed to at this point. 

3 THE COURT: Mr. Test? 

4 MR. TEST: Objection. That is not a 

5 proper foundation for the admission of the 

6 document. 

7 THE COURT: Overrule the objection . 

8 Exhibit 13 will admitted into evidence as 

9 Plaintiffs' Exhibit 13. 

10 

11 (Whereupon, the document 

12 referred to was marked as 

13 Plaintiffs' Exhibit No. 13.) 

14 

15 MR. ISBRANDTSEN: Now, let's look at 

16 Exhibit 14, Your Honor. You have it in 

17 your book, and if I may approach the 

18 witness, which is the ATEC. 

19 

20 BY MR. ISBRANDTSEN: 

21 Q ATEC is an environmental company that 

22 did a level one environmental analysis; is that right? 

23 A That's right. 

24 Q On this ATEC document there are shown 

25 some leaking diesel tanks, some trailers and so on and 
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1 so forth. Do you see it up in the area which would 

2 approach but not reach Mr. Davis' property? 

3 A Yes, I see that. 

4 Q Now, are the trailers and leaking 

5 diesel tanks yours? 

6 A No. 

7 Q Did you all place them on the 

8 property? 

9 A No. 

10 Q Did you have conversations with Mr. 

11 Davis about those trailers and leaking diesel tanks? 

12 A Yes. 

13 Q And what did he say? 

14 A He had a right to park them there . 

15 Q Now, but that's right next to what is 

16 shown as a dirt road, is it not? 

17 A Yes. 

18 Q And what did you tell him? 

19 A You don't have a right to park it 

20 there, it's our land and move them. 

21 Q Now, was there a requirement that you 

22 clean up these leaking diesel tanks as part of your 

23 loan process? 

24 A 

25 Q 

Yes. 

And did you all do that? You caused 
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1 them to get taken away? 

2 A Yes. 

3 Q That takes us to September of '88. 

4 Moving forward to the '88-'89 time frame, was there a 

5 time when you had a run-in or disagreement with Mr. 

6 Davis concerning junked automobiles parked on your 

7 property with respect to a renter he had? 

8 A Yes. He had somebody that did repair 

9 work and little by little it looked -- the guy started 

10 putting things on our property. We went back and 

11 stopped Dick and said, "Your renter now has abandoned 

12 vehicles on our property; please have them moved." 

13 And he said, "It's not my problem." We went down and 

14 talked to his renter. 

15 Q Don't tell us what his renter said, 

16 but as a result of those conversations, what did you 

17 do? 

18 A We put stakes up to clearly define 

19 where the limits of our property were. 

20 Q Now, did those stakes remain up? 

21 A No. 

22 Q How long were those stakes up before 

23 they were removed? 

24 A 

25 Q 

Well, the first time maybe days. 

Did you show Dick that these -- Mr. 
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1 Davis that these stakes were up? 

2 A Yeah, because that was right after or 

3 shortly after we had Gallup do the survey, and we 

4 showed him where the pin markers were and we showed 

5 him that ~e had placed these aluminum or steel angles 

6 inside of what was our property line so he clearly 

7 understood, here is the boundary of what you own, that 

8 is yours, you can do whatever you want with it, the 

9 rest of it is ours. 

10 Q Up to this time, which would have been 

11 the fall of '88, early '89, did Mr. Davis give you any 

12 idea that he claimed an easement or the right to use 

13 that dirt road? 

14 A No. 

15 Q Let me direct your attention to early 

16 1990, and ask if there was a widening of Virginia 

17 Beach Boulevard around that time period? 

18 A Yes. 

19 Q And were you approached by a company 

20 called Dorey Electric to park some of its trailers and 

21 equipment on your property while they were doing work 

22 on the widening? 

23 A Yes, we were. 

24 Q Did there come a time when Dorey 

25 wanted to use more of your property than you wanted to 
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1 let them use? 

2 A Well, actually they started to do th~t 

3 and I confronted them about it and I said, "If you 

4 want to use more land, you have to pay more rent," and 

5 they said, "Oh, we can't do that, we will move." 

6 Q Now, within a few days of that, did 

7 you find them relocated? 

8 A Yes. 

9 Q Where were they relocated? 

10 A The opposite -- well, they had a 

11 trailer that was alongside Dick's building and their 

12 equipment was parked on our land. 

13 And did you speak with Mr. Davis abou t Q 

14 that? 

15 A Yes. I said 

16 Q What did Mr. Davis say? 

17 A It wasn't his problem. I should go to 

18 Dorey and tell them it's on our property and have them 

19 move it . 

Q 

21 you had put up at that time? 

22 A Gone again. 

23 Q And what did you do? Did you replace 

24 the metal stakes? 

25 A We replaced them again. 
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1 Q Let me direct your attention to 

2 1990-1991 time frame, and ask if you all had a 

3 confrontation, meaning you and Davis, Cross and Dick 

4 Davis had a confrontation concerning the access up 

5 this dirt road with Mr. Davis? 

6 A Yes, we did. We saw Dick driving in 

7 the road and we walked out of our office and signaled 

8 to him. He stopped and got out of the car and we said, 

9 "We don't want you going across our property 

10 anymore." 

11 Q What, if anything, did Dick Davis say 

12 about any right or claim he had to go across the 

13 property? 

14 A He basically said, "I've been going up 

15 and down this road and I'm going to continue to go up 

16 and down this road, you can't stop me. " 

17 Q And what did you say to him? 

18 A We said, "Legally we have the right to 

19 stop you and we intend to stop you. " 

20 Q What, if anything, did he say about 

21 whether he had any legal right to use that road? 

22 A He nev er said anything about legal 

23 rights at that point in time. 

24 Q Was there an occasion when he 

25 mentioned to you that he had a contract which gav e him 
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1 certain rights? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes . 

MR. ISBRANDTSEN: Your Honor, this 

is Exhibit 11 in the file and I would like 

you, Your Honor, if you could, to look at 

paragraph nine of Exhibit 11. I intend to 

ask some questions about that. Just for 

your own help, Your Honor, this is an 

agreement -- did I give you the right 

number -- here it is, is that the 

indenture? 

THE COURT: That's 12. 

MR. ISBRANDTSEN: It would be the 

one right before it. There are two stuck 

together. 

THE COURT: Okay. 

MR . ISBRANDTSEN: Just to tell you 

what you are looking at, Judge, that is an 

agreement between Mr. Davis and his wife 

and Mr. Parker by which Mr. Davis agrees 

to buy the parcel on which the building is 

located on, after he pays for it; in other 

words, a contract for deed. I ask you to 

look at the ninth paragraph. 

THE COURT: All right. 
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1 BY MR. ISBRANDTSEN: 

2 Q Now, is this the document that was 

3 provided to you by Mr. Davis by which he claimed he 

4 had an interest in this access? 

5 " A Yes. 

6 MR. ISBRANDTSEN: I think we can 

7 stipulate, Your Honor, that there is no 

8 mention in that document of an easement or 

9 anything like that. 

10 THE COURT: Okay. 

11 

12 BY MR. ISBRANDTSEN: 

13 Q Mr. Henning, after you were given that 

14 document, did you read it over? 

15 A Yes . · 

16 Q Did you have a further conversation 

17 with Mr. Davis about that document and whatever rights 

18 he claimed? 

19 A He had stopped back by a couple of 

20 days later and he said, "What did you see?" 

21 Q What did you tell him? 

22 A I said, "I think you were hoodwinked. 

23 I think you bought a piece of landlocked property and 

24 the only way you could make it legal under the Code is 

25 to pave a road coming from Parker Lane and put sewer 
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1 in or go out the other way towards Virginia Beach 

2 Boulevard, which was much closer," and he said, "Well, 

3 obviously I can't pave a road by the lane; that's 

4 silly; that's worth more than the land and building." 

5 I said, "I agree with you. That's why I think you 

6 were hoodwinked." 

7 Q Is that statement you made based on 

8 your knowledge of the subdivision ordinances in the 

9 City of Virginia Beach? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes. 

MR. TEST: I'm sorry, I didn't hear. 

MR. ISBRANDTSEN: I asked whether 

that information he provided to Mr. Davis 

was based on his knowledge of the 

subdivision ordinances in the City of 

Virginia Beach. 

MR. TEST: I think it's admissible 

that he can say what he told him. 

THE COURT: It's what he told him 

and it's basically his opinion. Whether 

or not it's true --

MR. ISBRANDTSEN: Right. I have 

them here, Your Honor. 
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1 BY MR. ISBRANDTSEN: 

2 Q What did Mr. Davis then say after you 

3 had that discussion with him whether or not he had the 

4 legal right to use that access? 

5 / A Well , the long and the short of it is 

6 he said to me, "When you decide to sell, would you add 

7 my property on and sell it for the same value that you 

8 sell your property," and I said yes. 

9 Q Okay. Now, what, if anything, did you 

10 tell Mr. Davis at that time about going to see a 

11 lawyer to determine what rights he had? 

12 A Well, first of all, I'm not a lawyer. 

13 I read it over and this is my opinion, but I said, 

14 "You could go to your own lawyer, get his opinion of 

15 what the document says and then, you know, follow his 

16 advice." 

17 Q What, if anything, did Mr. Davis tell 

18 you after that about having gone to see a lawyer 

19 concerning this issue? 

20 A He said he went to see a lawyer and 

21 then he reaffirmed that when we sold our property he 

22 wanted to add his property on to it. 

23 Q And what, if anything, did he say to 

24 you about whether or not, after seeing the lawyer, he 

25 felt he had access? 
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1 A He didn't really make any statement 

2 about that. 

3 Q Now, did your partner, to your 

4 knowledge, Dave Cross, also speak to Mr. Davis about 

5 this specific access issue? 

6 A On several occasions. 

7 Q Now, let's go to the '91-'92 time 

8 frame and ask if at that point you had a confrontation 

9 with Mr. Davis concerning a gentleman with firewood? 

10 A The same issue, he was renting his 

11 building to someone who was repairing automobiles and 

12 he was further subletting part of this property to a 

13 person who was splitting and chopping firewood. 

14 Q And what was the rub from your point 

15 of view? 

16 A Once again, the guy was burning scrub 

17 lumber and some of the chopped firewood, again, was on 

18 our property. 

19 Q 

20 that? 

21 A 

22 Q 

23 A 

24 Q 

25 time? 

Did you talk with Mr. Davis about 

Yes. 

What did he say? 

It wasn't his problem. 

Where were the metal stakes at this 
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1 A Gone again. 

2 Q Did you return the metal stakes? 

3 A Yes. 

4 Q From that point forward, did you 

5 continue ~o have run-ins with Mr. Davis over the 

6 access on the property and his use of your property? 

7 A Pretty consistently. 

8 Q Was there a time in 1991 or 1992 where 

9 Mr. Davis indicated to you that he had again gone to a 

10 lawyer? 

11 A Yes. He said he went to another 

12 lawyer and he advised him that ha did have a right of 

13 way and it was 50 feet wide and he was going to park 

14 his trailers there and it was nothing we could do 

15 about it. 

16 Q Is that the first time that you became 

17 aware of his claim that there was a right of way or 

18 easement on his property? 

19 A Yes. 

20 Q Did he begin to park his trailers 

21 along that right of way? 

22 A Yes, he did. 

23 Q And what did you do? 

24 A I told him to go back to his lawyer, 

25 recheck his facts, because he couldn't park the 
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1 trailers there. 

2 Q And he continued? 

3 A He continued for awhile, then he 

4 removed them . 

5 / Q Did you put some signs out? 

6 A We put a fence up. 

7 Q But before you put the fence up, did 

8 you put signs on these parked trailers? 

9 A We wrote a letter basically saying 

10 that we were going to have them removed. We called 

11 the sheriff's office and said what do we do about 

12 that. 

13 Q Don't tell us what the sheriff said, 

14 but what did you do? 

15 A We put letters on each vehicle that 

16 was parked on our property saying that it was parked 

17 illegally and we were going to have them removed if 

18 they weren't removed. 

19 Q What happened? 

20 A We saw Dick and told him about it and 

21 he took the letter off of the vehicle and tore it up 

22 and threw it on the ground and said, "Here, that is 

23 what I think about that." 

24 

25 

Q 

A 

What did you do next? 

The vehicles then were removed. 
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1 we put a fence up. 

2 Q How long did the fence remain up? 

3 A The first weekend that we locked the 

4 gate, when we came back Monday morning, one side of 

5 the gate ~ad been torn loose and was gone. 

6 Q Now, where did you put up this fence? 

7 If you can show the Judge on the photograph that's 

8 been introduced. 

9 A There's a little cul-de-sac here and 

10 our property, it curves the fence around through there 

11 and the gate across there. 

12 THE COURT: Okay, got it. I got it, 

13 Mr. Isbrandtsen. I know exactly where he 

14 is talking about. 

15 

16 BY MR . ISBRANDTSEN: 

17 Q Before you put up your fence, did Mr. 

18 Davis put up a gate? 

19 A Yes. 

20 Q Where did he put up a gate? Show the 

21 Judge where that is. 

22 A It would have been right there. 

23 Q Go ahead and speak up. 

24 A It would have been right about 

25 bisecting our property. 
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1 MR. TEST: Judge, I need to see 

2 where he pointed. 

3 THE COURT: Halfway down the road, 

4 past the building where the trees start. 

5 

6 BY MR. ISBRANDTSEN: 

7 Q When he put up the fence, what did you 

8 do? 

9 A Asked him why he did it. He said his 

10 vehicles that he had parked on his property were being 

11 vandalized and he needed to protect them. 

12 Q With that fence placed where it was, 

13 did you have access to the rear part of your property? 

14 A No. 

15 Q And as a result of that, what did you 

16 do? 

17 A Removed it. 

18 Q And then you put up your own fence? 

19 A Yes . 

20 Q Which was at the entrance to the DACS 

21 property? 

A 

Q 23 Was that fence, gate open during the 

24 day, closed at night and closed on weekends? 

25 A Closed at night but not locked, locked 
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1 on the weekends. 

2 Q And shortly after you put that fence 
' 

3 up, was the gate removed ? 

4 A Yeah, it was torn off. 

5 Did you later find that gate? 

6 A Well, we had a call from a neighbor 

7 that said he found one half of our gate in his 

8 backyard. 

9 Q As a result of that call, did you f ind 

10 the gate? 

11 A Yes. 

12 Q Where did you find the gate? 

13 A It was on the edge of our property but 

14 on someone else's property. 

15 Q Okay. Now , let me direct your 

16 attention to August of 1992, and ask if you had a n 

17 occasion on a weekend to see a big dust cloud in t he 

18 back of your property and inspect? 

19 A On Sunday morning I was driving to HQ 

20 to get something, I don't remember specifically what 

21 it was, but some hardware items to do some work a r ound 

22 the house, and as I rode west on Virginia Beach 

23 Boulevard I saw a dust cloud. As I got closer to it, 

24 I said that looks like i t's on the back piece of my 

25 property, so I turned o f f of Virginia Beach Boulev ard 
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1 and pulled onto my property and drove back to the back 

2 portion of my property. 

3 Q What did you see? 

4 A Dick Davis and a front end loader 

5 moving trash onto our property. 

6 Q From where? 

7 A The direction was from his property. 

8 Q Did you take photographs? 

9 A Yes, I did. 

10 Q Did you also take a videotape? 

11 A Well, not a video of that. 

12 Q You tcok a photograph? 

13 A Yeah, I took photographs. 

14 Q Let me show you these three 

15 photographs and ask if you can identify those as the 

16 photographs you took? 

17 A Yes. 

18 Q Can you date those, please, August of 

19 1992? 

20 A Yes. I can't remember the exact date, 

21 but I know it was August. 

22 

23 

24 

25 

THE COURT: Any objection, Mr. 

Test? 

MR. TEST: No, sir. Only to the 

relevance of this. There's no claim. 
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1 THE COURT: I'm not sure really what 

2 the relevance is. 

3 MR . TEST: I think the relevance is 

4 use is adverse. 

5 THE COURT: It appears to me. 

6 MR. ISBRANDTSEN: It also goes to 

7 their implied easement theory. 

8 THE COURT: I understand. It's sort 

9 of appearing at this point it would be a 

10 recitation of facts which leads me to 

11 believe that if there hadn't of been all 

12 of this problem on the use of the property 

13 that didn't belong to Mr. Davis, we 

14 probably wouldn't be here today, but 

15 anyway, go ahead. 

16 MR. ISBRANDTSEN: That would be then 

17 18, Your Honor; is that right? 

18 THE COURT: Exhibit 18. 

19 

20 (Whereupon, the document 

21 referred to was marked as 

22 Plaintiffs' Exhibit No. 18.) 

23 

24 BY MR. ISBRANDTSEN : 

25 Q As a result of that, you had a 
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1 conversation with Mr . Davis, and did you again tell 

2 him you didn't want him to use the access to the 

3 property? What did you tell him with respect to using 

4 the access to the property? 

5 A At that time I didn't say anything 

6 about access to the property, but I said, "What are 

7 you going to do about this junk that you just moved on 

8 this property," and he said, "I will have it off in a 

9 day or two . " 

10 Q Did that happen? 

11 A About a month . 

12 Q Now, let me direct your attention from 

13 that point, August of '92 through 1993, did you 

14 continue to have disagreements with Mr. Davis 

15 concerning both access to the property and use of your 

16 property? 

17 A Yes. 

18 Q And let me direct your attention to 

19 the fall of 1993, and ask if you made an attempt at 

20 that point to block the access to stop him from going 

21 in and out? 

22 A Yes, we did. 

23 Q And did you do that by placing a truck 

24 across the access? 

25 A Yes, we did. 
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1 Q Let me show you these two photographs 

2 and ask if you can identify those as a photograph of a 

3 truck that you all had placed in front of the access 

4 and Mr. Davis' pickup truck next to it? 

5 A Yes, that's what they are. 

6 Q Is that the fall of 1993? 

7 A Yes, it is. 

8 THE COURT: It will be Plaintiffs ' 

9 19. 

10 

11 (Whereupon, the documents 

12 referred to were marked as 

13 Plaintiffs' Exhibit No. 19.) 

14 

15 BY MR. ISBRANDTSEN: 

16 Q Now, what happened to that truck after 

17 you placed it there? 

18 A On a Saturday morning, Dick drove up 

19 with a couple other people, put a chain around the 

20 bumper of the truck, drug it away and put it in front 

21 of our front door. 

22 Q Did yo u have a conversation with him 

23 about that? 

24 A Yeah, I told him he was on private 

25 property and what he was doing was illegal. 
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1 Q Did you call the police? 

2 A Yes. 

3 Q The police arrived after the fact? 

4 A Yes. 

5 Q Now, directing your attention now to 

6 February of 1994, and ask if you again attempted to 

7 block off the access? 

8 A Yes. 

9 Q And how did you do it that time? 

10 A With a flatbed trailer . 

11 Q And these are photographs of the 

12 flatbed trailer, February of '94? 

13 A Yes, they are. 

14 THE COURT: Have you seen it, Mr. 

15 Test? 

16 MR . TEST: Yes, I have. 

17 THE COURT: Plaintiffs' 20. 

18 

19 {Whereupon, the documents 

20 referred to were marked as 

21 Plaintiffs' Exhibit No. 20.) 

22 

23 BY MR. ISBRANDTSEN: 

24 Q What happened to the flatbed? 

25 A It was on a weekday morning because I 
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1 was coming to work about 8:30. Dick pulled up 

2 followed by a flatbed with a front end loader. The 

3 front end loader pulled off and plowed the flatbed 

4 into the ditch along the side of the road, reloaded 

5 the flatbed loader and took off. 

6 Q And what was the effect on the 

7 trailer? 

8 A Twisted the frame of the trailer. 

9 Q Were police called on that occasion? 

10 A Yes. 

11 Q Did you have discussions with Mr. 

12 Davis at that time about not using the access? 

13 A Yes. 

14 Q From that point on, did you then put 

15 more barriers up? 

16 A Yes, we continued, we put the flatbed 

17 back, we put a concrete plate. 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Let me interrupt you. 

All of this apparently is after this suit 

was filed; is that not correct? 

MR. ISBRANDTSEN: This part is. 

This part is. 

THE COURT: Let's leave it out. 
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1 BY MR. ISBRANDTSEN: 

2 Q And then it stopped because of the 

3 help of Mr. Test? 

4 A Then what stopped? 

5 / Q Then there came a time 

6 THE COURT: That's fine. 

7 

8 BY MR. ISBRANDTSEN: 

9 Q There was no more moving away the 

10 barricades? 

11 A No, there wasn't. 

12 Q Now, let me go back to the time frame, 

13 let's say 1990 forward, were you and Mr. Cross 

14 planning to develop your property and acquire property 

15 surrounding your property for development? 

16 A We had been approached by different 

17 developers with schemes, plans for developing the 

18 property. 

19 

20 

21 

22 then? 

23 

25 

Q 

A 

Q 

A 

Is that all you all planned to do? 

Yes. 

Did you share that with Mr. Davis back 

Yes. 

THE COURT: Back then, back when? 
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1 BY MR. ISBRANDTSEN : 

2 Q Back in the 1990 time frame forward? 

3 A Yes. 

4 Q Is that when you had the discussion 

5 with Mr . ~avis about, "When you sell your property, 

6 will you sell mine along with it?" 

7 A Several discussions, yes. 

8 Q But is that when that started? 

9 A Yes. 

10 Q As you had interest in your property, 

11 did you discuss that with Mr . Davis and say yeah, we 

12 have interest in the property, so on and so forth? 

13 A Yes. 

14 Q What problems, if any, do you have 1n 

15 marketing your property with Mr. Davis' claimed u s e 

16 across the front? 

17 A Well, I mean, it taints the proper ty. 

18 You can't develop -- you can ' t buy adjacent piece s , 

19 put it together into a larger parcel with it 

20 potentially being bisected by a road. 

21 Q You have surrounding your property 

2 2 other property th a t the Parker estate owns , I gue s s 

23 that c omes out fro m Virg inia Beach Boulevard from 

24 yours; is that right? 

25 A Ye s. 
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1 Q And then to the west of your property 

2 there's some Parker Road or Parker family property, 

3 is there not? 

4 A Not to the west. 

5 Q So to the Virginia Beach Boulevard 

6 side there's some Parker property and then between the 

7 Parker property and the Lincoln Mercury dealer there 

8 are also some other parcels? 

9 A Five or six other parcels. 

10 Q Have you been in contact with those 

11 people and attempting through an agent to try to put 

12 together an entire package? 

13 A Yes. 

14 Q Was there a time when you were 

15 approached by an agent and a company called HQ 

16 A Yes. 

17 Q -- talking about acquiring the overall 

18 property? 

19 A Through an agent, yes. 

20 Q Now , was there a time when you became 

21 aware that Mr. Parker -- I mean Mr. Davis had entered 

22 into a written agreement with a Mr . Shepherd, who owns 

23 the Lincoln Mercury dealer? 

24 A I believe that information came back 

25 to us through Divaris Real Estate. 
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1 Q You became aware of it? 

2 MR. ISBRANDTSEN: Your Honor, I'm 

3 looking at two exhibits, one of them is 

4 called lease option. 

5 THE COURT: Okay. 

6 MR. ISBRANDTSEN: If we can stop and 

7 stipulate that there is an agreement, it's 

8 dated July 28, 1993, it's a lease option 

9 by which Mr. Davis has agreed to lease for 

10 five years to Mr . Shepherd, who owns the 

11 Lincoln Mercury dealership 

12 THE COURT: Okay. 

13 MR. ISBRANDTSEN: -- his property 

14 THE COURT: I understand. 

15 MR. ISBRANDTSEN: -- and to give him 

16 the option to buy it. 

17 

18 BY MR. ISBRANDTSEN: 

19 Q You became aware of that. Did you go 

20 and have a conversation with Mr. Shepherd, who is here 

21 subpoenaed as a witness in this case? 

22 A I called him on the phone. 

23 Q And what was your concern at the time 

24 you called him and what did you express to him as a 

25 concern? 
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That he had actually been approached --

Mr. Shepherd had been approached? 

Mr. Shepherd had been approached by 

4 Divaris Real Estate to find out if he had any property 

5 that he wanted to sell, that's what I was actually 

6 calling him about, and what he advised me is that he 

7 was actually in the process of acquiring Mr. Davis' 

8 property. 

9 Q Did he tell you what he wanted to use 

10 it for? 

11 A I think he said a paint and body shop. 

12 Q Now, did you all talk about the 

13 easement issue at that point? 

14 A Several different times. 

15 Q And what did you all talk about as to 

16 what he wanted to use that property for? 

17 A The first discussion was he said, "I 

18 want to be a good neighbor, I don't want any problems, 

19 I understand you have had problems in the past and you 

20 won't have any problems with me." 

21 Q What did he ask you to do with respect 

22 to the easement issue, or what did he tell you he was 

23 going to do? 

24 A He said, "Access from across your 

25 property is of no interest to me," and I said, "Do you 
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1 mind if I call my lawyer and have him contact your 

2 lawyer to resolve this," and he said, "No, not a 

3 problem," and he gave me the lawyer's name which I 

4 gave to you. 

5 ; Q That was Mr. Eric Hauser with Clark 

6 and Stant? 

7 A If you say so. I don't remember. 

8 Q I don't want to say that. As a result 

9 of all of that, it came to naught; right? 

10 A Yeah. The end result, I believe I 

11 contacted you a week later to find out what was going 

12 on and you said you thought --

13 Q Don't say what we talked about, but it 

14 didn't work? 

15 A It didn't work. 

16 Q Now, take the aerial photograph, if 

17 you would, that you have in front of you, and show the 

18 Judge where the Lincoln Mercury dealership is. 

19 

20 

21 

22 

23 

24 

25 

MR. ISBRANDTSEN: And Judge, what's 

important is --

THE COURT: I know where it is. 

Unless you want it marked for some other 

issue, I know exactly where it is. 
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1 BY MR . ISBRANDTSEN: 

2 Q Point out on that photograph and 

3 explain to the Judge the condition of the foliage and 

4 the trees in the area between the Lincoln Mercury 

5 dealership at the time back in 1993? 

6 A There was no access back here from 

7 this property this way. They essentially plowed down 

8 and removed any and all foliage and subsequently 

9 THE COURT: To get in there from the 

10 used car lot. 

11 

12 BY MR. ISERANDTSEN: 

13 Q That photograph that the Judge is 

14 looking at is dated June 22 of this year . What is 

15 currently going on with respect to Mr. Davis' 

16 building? Is Mr. Davis using it anymore? 

17 A Not to my knowledge. 

18 Q What is going on back there? 

19 A I think they are working on cars, 

20 paint and body shop . They have been doing a lot of 

21 levelling and grading again. I understand that the 

22 Lincoln Mercury dealer is about to expand his building 

23 somehow. 

24 Q Now, the leveling and grading that is 

25 shown in that photograph has occurred within the last 
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1 month, has it not? 

2 A Yes. 

3 Q And prior to that, back in July of 

4 '93, there was no access --

5 r A No, there wasn't. 

6 Q -- from the Lincoln Mercury dealer? 

7 A No, there wasn't. 

8 Q Do you see any indication on Mr. 

9 Davis' property that he is using that property at all 

10 for himself now, other than leasing it out? 

11 A No. 

12 Q If the Court does not issue an 

13 injunction stopping Mr. Davis from using this access 

14 on your property, what problems will you face in terms 

15 of marketing and use of your property? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. TEST: Judge, I think that just 

calls for speculation. 

THE COURT: Is that an objection? 

MR. TEST: It's an objection. 

THE COURT: Sustained. 

Any further questions, Mr. 

Isbrandtsen? 

MR. ISBRANDTSEN: I don't of this 

witness. 

THE COURT: All right, Mr. Test? 
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1 MR. TEST: Judge, if I could see the 

2 plaintiffs' exhibit book . Judge, I direct . 

3 you to Plaintiffs' Exhibit 10. 

4 MR. ISBRANDTSEN: Ten, you say? 

5 MR. TEST: Yes. 

6 Do you have a copy of that for the 

7 witness, Mr. Isbrandtsen? 

8 MR. ISBRANDTSEN: Yes, I do. 

9 

10 CROSS-EXAMINATION 

11 

12 BY MR. TEST: 

13 Q Mr. Henning, you are familiar with 

14 Plaintiffs' Exhibit 10 as the deed by which the 

15 partnership, Parker Road Associates, acquired the 

16 tract which you and Mr. Cross now own; is that right? 

17 A Yes. 

18 Q Okay. And on this board I've got up 

19 here, which is different copies of the survey, what is 

20 consistently in orange -- well, let's say what is in 

21 orange as of the date of that deed, April 13, 1984, ~s 

22 the tract that Parker Road Associates acquired? 

23 

24 

25 

MR. ISBRANDTSEN: Objection. The 

document speaks for itself. It is the 

entire orange area and this hash marked 
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1 area. 

2 MR. TEST: Yes, it is. 

3 THE COURT: That's clear. 

4 

5 BY MR. TEST: 

6 Q We are talking act this 7.103 acres of 

7 land, excluding that parcel that we have been talking 

8 about Mr. Davis was using in the back; right? 

9 A Yes. 

10 Q Now, Parker Road Associates was a 

11 Virginia general partnership and you were a general 

12 partner? 

13 A Yes. 

14 Q And Mr. Cross was a general partner? 

15 A Yes.· 

16 Q So prior to this time in 1984, you and 

17 Mr. Cross really didn't have anything to do with this 

18 property; your business was in Chesapeake? 

19 A Yes. 

20 Q But from 1984, when you acquired the 

21 deed or when Parker Road Associates acquired the deed, 

22 from April 1984 to the present, you and Mr. Cross had 

23 been continuously inv olved with the ownership of th i s 

24 parcel; is that right? 

25 A Yes. 
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1 Q Is it correct that in April 1984 

2 -- that property was then conveyed to another 

3 company, Southeast Metal Deck , Incorporated in 

4 December of '85, two years later? 

5 / A Yes . 

6 Q And you were the president of 

7 Southeast Metal Deck; right? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes. 

MR. TEST: Judge , as Defendants' 

Exhibit 1, which will just follow along 

with the chain of title of these 

documents, I would like to introduce the 

deed from 

MR . ISBRANDTSEN: We will stipulate 

to all of the deeds. 

THE COURT: Wait a minute. Are you 

going to issue a series of deeds showing 

the chain of title? 

MR. TEST: Just from the last one 

showing the chain of title to Parker Road. 

THE COURT: Do you have them all? 

MR. TEST: Yes. 

THE COURT: We will make them 

Defendants' Exhibit 1. 

MR . TEST: For purposes of the 
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record, I would like to mark them 

separately , Defendants' 1 through 4, I 

think. 

THE COURT: All right. Give them to 

me. 

MR. TEST: The first is Parker Road 

Associates to Southeast Metal Deck. 

THE COURT: Defendants' 1. 

(Whereupon, the document 

referred to was marked as 

Defendants' Exhibit No. 1.) 

MR. TEST: The second is a deed from 

Frank Santoro, Trustee, to Messrs. Henning 

and Cross. 

THE COURT: Defendants ' 2. 

(Whereupon, the document 

referred to was marked as 

Defendants' Exhibit No. 2.) 

MR. TEST: The third is the deed 

from Mr. Henning and Mr. and Mrs. Cross to 

Design Assistance Construction Systems 
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Corporation, which we have referred to as 

DACS, and the fourth is the deed from Mr. 

Henning and Cross. 

THE COURT: Defendants' 4, all the 

same property; correct? Do you stipulate? 

MR. ISBRANDTSEN: Yes, if I could 

just make this clear, the deed from 

Santoro to Henning and Cross is totally 
I 

wrong, there ' s a deed of correction 

recorded. Maybe it just wasn't picked up. 

THE COURT: Did it have to do with 

the description? 

MR. ISBRANDTSEN: Yes. He conveyed 

the wrong property . 

THE COURT: It had to do with the 

description, but you are stipulating it 

was all the same property? 

MR. ISBRANDTSEN: Right. There was 

a mistake in that. 

THE COURT: Okay. 

(Whereupon, the documents 

referred to were marked as 

Defendants' Exhibit Nos. 3 and 4.) 
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1 BY MR. TEST: 

2 Q From '84, Mr. Henning, until the 

3 present time, or until August of '93 or September of 

4 '93, when the suit was filed, we have talked a lot 

5 about the problems you and your businesses have had 

6 with Mr. Davis' use of the dirt road going across your 

7 land. Is it correct that from April of 1984 to the 

8 time suit was filed you knew that Mr. Davis was 

9 regularly using the dirt road that goes across your 

10 land? 

11 A Yes. 

12 Q And while you and Mr. Davis may have 

13 different opinions after how often the use was, it is 

14 correct that he used it fairly regularly? 

15 A Yes. 

16 Q Is it correct that he maintained it, 

17 that he added gravel to it and fixed potholes on it? 

18 A Yes. 

19 Q Now, I believe your testimony, in 

20 summary, over the past hour or so, has been that you 

21 have been having problems with Mr. Davis' use of this 

22 property since as early as 1986? 

23 A Yes. 

24 Q Do you recall your answers to 

25 interrogatories that Mr. Davis' use of this road did 
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1 not become adverse to you until 1991 or 1992? 

2 A Yes. 

3 Q Is there some difference between your 

4 answer that it wasn't adverse to you until the past 

5 three years versus what you have told us about over 

6 the past eight? 

7 A Yes . 

8 Q What is it? 

9 A When at one point in time Mr. Davis 

10 came back and said there is an easement in existence, 

11 we went back and had our documents examined, and in 

12 fact under the title insurance there was a clause in 

13 there that said something about an easement. 

14 Q Okay. So am I understanding right 

15 that when you say his use was adverse beginning in '91 

16 or '92, that was when you understood he was claiming 

17 that he was using it because he had an easement as 

18 compared to his use before by just being permission 

19 from Mr. Parker? 

20 

21 

22 

23 

24 

25 

MR. ISBRANDTSEN: Object. There's 

no testimony that Mr. Parker gave him 

permission and that is not the fact in 

this case. He has not testified to that 

and your client testified that he was 

never given permission to use it. 
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1 MR. TEST : I'm talking about your 

2 client ' s testimony. 

3 THE COURT : Overrule the objection. 

4 

6 Q Didn't you testify earlier that you 

7 talked with Mr. Parker and Mr. Parker told you I've 

8 sold this building back here, which is what we are 

9 talking about where Mr. Davis has been using the 

10 property, I have sold the building to Mr . Davis a nd he 

11 is going to use the property as long as he doesn ' t 

12 interfere with you, isn't that what you said Parker 

13 told you? 

14 A Yes. 

15 Q Are you saying there is some 

16 distinction between the use Mr. Davis made from 1984 

17 to 1991, that five or six years, as compared to his 

18 adverse use since '91? Is there something different 

19 in his use of it? 

20 A Not in the adverse manner that he used 

21 the property, no. 

22 Q So then is it your position really 

23 that Mr. Davis' use of this road over your proper t y 

24 since 1984 has been adverse to you? 

25 A Yes. 
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1 MR. ISBRANDTSEN: Are we talking 

2 about a legal perspective? 

3 MR. TEST: I'm not asking a legal 

4 question . I'm not asking you to define 

5 
/ 

adverse. 

6 MR . ISBRANDTSEN: Okay. 

7 

8 BY MR . TEST: 

9 Q All of these problems you talked about 

10 having to do with Mr. Davis, the dumping of things on 

11 your property, moving the barriers after you put them 

12 up, is it correct that none of these things resulted 

13 in you making any claim for damages against Mr. 

14 Davis? You have no claim for damages against Mr. 

15 Davis? 

16 A No. 

17 MR. ISBRANDTSEN: Object, Your 

18 Honor. We have made no claim for damages 

19 in this lawsuit. 

20 MR. TEST: I will restrict it to 

21 this lawsuit. 

22 

23 BY MR. TEST: 

24 Q From whatever period of time to today, 

25 July 7, 1994, you have made no claim for damages? 
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1 A No. 

2 Q Is it correct that all you want the 

3 Court to decide is if there is an easement on this 

4 land and, if it is, what is it? 

5 MR. ISBRANDTSEN: Objection, Your 

6 Honor. Our pleading says what we are 

7 asking for. 

8 THE COURT: Go ahead. The pleadings 

9 speak for themselves. 

10 

11 BY MR. TEST: 

12 Q When you took the deed from George 

13 Parker to your land, did you read it? 

14 A No. 

15 Q Did you know that there is some 

16 language in there that reserves to the owner of this 

17 parcel, Mr. Parker --

18 

19 

20 

21 

22 

23 

24 

25 

MR. ISBRANDTSEN: That is on 

outrageous mistake. It says subject to 

the old easement. The only language used 

is you are taking subject to an easement 

recorded in deed book such and such. 

THE COURT: Overrule the objection. 

MR. ISBRANDTSEN: He is saying 

reserved and it doesn't say that. 
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1 the legal issue. 

2 THE COURT: He can answer it. 

3 MR. ISBRANDTSEN: He can look at the 

4 document then. 

5 / 

6 BY MR. TEST: 

7 Q You didn't read the deed when you took 

8 it in? Have you read it since? 

9 A Yes. 

10 Q Do you know it contains language 

11 concerning an easement over your land? 

12 A Yes. 

13 Q I take it back in 1984 -- who was your 

14 attorney for Parker Road Associates in '84, George 

15 Heilig? 

16 A No, no, no, it was Kaufman & Canoles, 

17 but I don't remember the specific attorney. 

18 Q Do you know if your attorney had 

19 reviewed the deed for you? 

20 

21 

22 

23 

24 

25 

A I assumed they did. 

MR. TEST: Let me mark this as a 

defendants' exhibit for identification at 

this point. 

THE COURT: What is it? 

MR. TEST: It's a title insurance 
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statement. 

MR. ISBRANDTSEN: To make it clear, 

there will be a series of title binders 

and title documents that counsel would 

/ offer which purport to show from a title 

examiner's point of view the existence of 

a recorded easement. It is the 1980 

easement. They say that, and they have no 

relevance and I object to the admission . 

THE COURT: How is it relevant? 

MR. TEST : This is a document 

prepared by Lawyer's Title. A 

representative of the company is here to 

testify. It's in their file. 

THE COURT: I understand. 

MR. TEST: It shows that the title 

examination performed advises Parker Road 

Associates, as owners, of the existence of 

an easement and takes an exception to it 

for the insurance purposes. 

THE COURT: I think it might be of 

some relevance as far as notice is 

concerned, but as far as the documents 

themselves are concerned, they really 

don't show me anything . The title 
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insurance company was right or it made a 

mistake. 

MR. TEST: I'm not putting it in for 

whether they were right or wrong. They 

were putting Parker Road Associates on 

notice. 

THE COURT: I will admit them all 

into evidence only for the purpose of 

showing that Parker Road Associates was on 

some kind of notice that there was 

possibly an easement in existence. 

MR. TEST: That's what it was 

offered for. 

THE COURT: Do you have others? 

MR. ISBRANDTSEN: He has a whole 

series of them. 

MR. TEST: I was putting that one in 

because Parker Road Associates -- I have 

another one . 

THE COURT: Why don't you give me 

all of those that you want admitted into 

evidence for that purpose and I will mark 

them as a series at this point. 

MR. TEST: All right, Judge. 

THE COURT: The one you have given 
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1 me --

2 MR. TEST: Judge, the second one, 

3 which would now be --

4 THE COURT: This will be five, the 

5 next one is six. 

6 MR. TEST : TICOR policy dated 

7 December 1985 for Southeast Metal Deck. 

8 THE COURT: Defendants' 5 and 6. 

9 

10 {Whereupon, the documents 

11 referred to were marked as 

12 Defendants' Exhibit Nos. 5 and 6 . ) 

13 

14 THE COURT: Any further title 

15 insurance? 

16 MR. TEST : No. 

17 THE COURT: Defendants ' 5 and 6 , 

18 title insurance, I think one is a binder, 

19 and title insurance policy, Defendants' 6, 

20 will both be admitted into evidence as 

21 Defendants' 5 and 6. 

22 

23 BY MR. TEST: 

24 Q Mr . Henning , I th i n k I recall your 

25 testimony that the time you learned Mr . Davis 
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1 contended he had an easement was sometime in the early 

2 '90's? 

3 A Yes. 

4 Q In your conversations with Mr. Davis, 

5 is it correct that he always indicated to you that he 

6 insisted he had the right to use the road but he 

7 didn't use the word legal and he didn't use the word 

8 easement? 

9 A Yes. 

10 Q Is it correct that as early as 1984 or 

11 '85 when you first talked to Mr. Parker and Mr. Parker 

12 made the statement to you that you have told us about 

13 today about what use Mr. Davis could make of the road, 

14 is it correct that from that date forward you have 

15 always understood that Mr. Davis owned or had some 

16 ownership rights that ·he was claiming to the parcel 

17 back behind your land? 

18 A Yes. 

19 Q So it wasn't that he just owned the 

20 building, you knew that he owned or was going to buy 

21 the land? 

22 A Vaguely. I never knew specifically 

23 what the definition was. 

24 Q Okay. In your testimony about when 

25 Virginia Beach Boulevard was being widened and Dorey 
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1 Electric was parking some vehicles on your land, you 

2 had a rent dispute with them and they moved their 

3 vehicles off your land? Apparently they moved them 

4 onto Mr. Davis' land or what? 

5 / A They occupied a trailer that was on 

6 Mr. Davis' land, but Mr. Davis didn't have sufficient 

7 land for them to store their equipment, so their 

8 equipment was just moved to the back parcel of our 

9 land just adjacent to Mr . Davis' land. 

10 Q And eventually you got with Dorey 

11 Electric and had them move that off, too; right? 

12 A It was a long, slow process. 

13 Q You told Mr. Isbrandtsen there came .a 

14 point in time when Mr. Davis gave you a copy of his 

15 contract with Mr. Parker to buy the land that is now 

16 -- we have been referring to as the Davis tract, it's 

17 the parcel shaded in green back here that is behind 

18 your parcel in orange? 

19 A I understand. 

20 Q Do you remember when he gave you that 

21 contract? I didn't hear you testify about the dates. 

22 A I would say '89, '90, maybe as early 

23 as '88. 

24 Q And in your discussions with Mr. Davis 

25 when he would tell you well, look, when you decide to 
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1 sell your land, would you include my parcel in that 

2 sale or get me an offer for that land, none of that 

3 was ever in writing, was it? 

4 A No. 

5 / Q And apparently later on he changed his 

6 mind, didn't he? 

7 A Yes. I mean, additionally, we told 

8 him there were other options; he didn't have to sell 

9 to us, he could go in the other direction. 

10 Q And you related to the Court a 

11 conversation you had with Mr. Shepherd sometime in 

12 1993. Now, following the chain of title of the 

13 documents we have introduced to the Court, you and Mr. 

14 Cross have acquired it again in your own names being 

15 men that are married; so your wives have an interest 

16 in it? 

17 A Only Mr. Cross is married. 

18 Q Mr . Cross is married, you are not? 

19 A I am married but my wife doesn't have 

20 an interest in it . 

21 Q I understand . That was in April of 

22 '93; is that correct? I'm suggesting to you that's 

23 the date on the deed. 

24 A 

25 Q 

Okay, if that's the date. 

Since April 1 of 1993, the date of 
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1 that deed, that's the way the ownership of this parcel 

2 is today? 

3 A Yes. 

4 Q And it was since that time that you 

5 had your ~ conversation with Mr. Shepherd about what he 

6 intended to do with the road across your land and so 

7 forth? 

8 MR . ISBRANDTSEN: Which conversation 

9 are you talking about? 

10 THE WITNESS: I'm a little lost. 

11 

12 BY MR . TEST: 

13 Q The conversation I want to know about, 

14 you testified about the conversation with Mr. 

15 Shepherd, that he came to you, told you he was going 

16 to enter into an agreement with Mr. Davis to lease 

17 this property for five years and then have an option 

18 to buy it, and that you didn't have to worry about hi• 

19 use of the road over your land; when was that? 

20 A They were different conversations. 

21 The first conversation # I would say, was in the spring 

22 of '93, when I first found out through Divaris Real 

23 Estate that he had an interest in acquiring the 

24 property and had a discussion with them. Subsequently 

25 he came back to me and he asked could he have a copy 
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1 of our environmental report to use, preparing for 

2 acquisition of the Davis property, and I gave it to 

3 him to use to help him do whatever he was doing. That 

4 was the time frame that we had the conversation about 

5 he lias no interest in crossing the land for any reason 

6 and --

7 Q That's the conversation I want to 

8 know. When did that take place, do you know? 

9 A I would say it was the spring of '93. 

10 Q And that was not in writing, was it? 

11 A No, but I subsequently called Mr. 

12 Isbrandtsen and told him that I had the conversation 

13 with Mr. Shepherd and Mr. Shepherd had given me the 

14 name of an attorney at Clark and Stant to contact who 

15 was handling this matter, and I asked Carl to call 

16 that particular attorney and have that verbal 

17 agreement put in writing. 

18 Q It's not in writing, is it? Mr. 

19 Shepherd has never signed anything memorializing what 

20 you say that agreement is; correct? 

21 A No. After verbally agreeing and his 

22 attorney agreeing, he recanted. 

23 

24 

25 

MR . TEST: Your Honor, I move to 

strike the testimony about his attorney 

agreeing. That was slipped in. 
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1 MR. ISBRANDTSEN : That was in answer 

2 to his question. 

3 THE COURT: We don't have a jury, 

4 let's not worry about it. I don't pay a 

5 whole lot of attention. 

6 MR. TEST: One moment, Your Honor. 

7 I think that concludes my questions . I 

8 don't have any other questions of this 

9 witness. 

10 

11 REDIRECT EXAMINATION 

12 

13 BY MR. ISBRANDTSEN : 

1 4 Q Mr . Henning, when was the first time 

15 that you ever saw any document at all relati n g to the 

16 question of an easement, this particular easement? 

17 A '91-'92, when the issue was raised by 

18 Mr. Davis that there was an easement that existed. I 

19 went back in detail through the documents and found 

20 it . In fact, the title insurance said save and 

21 except. I subsequently brought it to you and 

22 Q So that would be the '91 time frame? 

23 A Yes. 

24 Q Now, look at the Davis contract, and 

25 what I want to ask you if you can just tell us looking 
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1 at this contract, which is Exhibit 11, which purports 

2 to bear the date of the 28th of May of '81, and ask 

3 when Mr. Davis actually signed it? 

4 MR. TEST: Judge, it speaks for 

5 
/ itself. 

6 MR. ISBRANDTSEN: I want to point it 

7 out for the Judge. 

8 THE COURT: Just point it out. 

9 THE WITNESS: 14th of June '82. 

10 

11 BY MR. ISBRANDTSEN: 

12 Q When was it recorded? 

13 MR. TEST: Judge, it speaks for 

14 itself. 

15 

16 BY MR. ISBRANDTSEN: 

17 Q Was it recorded in 1985, a year after 

18 you bought your property? 

19 A It says June of '85, 20 June of '85. 

20 Q So roughly a year after you bought 

21 your property. 

22 

23 

24 

25 

MR. ISBRANDTSEN: No other 

questions. 

THE COURT: All right. 

MR . TEST: I do have a follow up. 
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1 RECROSS-EXAMINATION 

2 

3 BY MR. TEST: 

4 Q I think you told us the first you ever 

5 knew of an easement was '91 or -- '90 or '91? 

6 A Yes. 

7 Q So Lawyers Title reported the easement 

8 to you at that time? 

9 A No, no. 

10 MR. ISBRANDTSEN: I call Dave Cross. 

11 THE COURT: Mr. Isbrandtsen and Mr. 

12 Test, let me see you up here for a minute. 

13 

14 (Whereupon, there was a side bar 

15 conference out of the hearing of the 

16 reporter). 

17 

18 ROBERT E. RICKETS 

19 having been first duly sworn, was 

20 examined and testified as follows: 

21 

22 DIRECT EXAMINATION 

23 

24 BY MR. ISBRANDTSEN: 

25 Q Would you state your name? 
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1 A Robert E. Ricketts. 

2 Q You are a police officer in the City . 

3 of Virginia Beach and you were so employed throughout 

4 1994? 

5 / A Yes, I was. 

6 Q Were you called to the subject 

7 property in this case? 

8 A Yes, I was . 

9 Q Tell the Judge when you were called , 

10 what you saw and what you did. 

11 A It was approximately early spring 

12 1994. I was called in reference to property that wa• 

13 being discarded, trash that was being discarded on Hr. 

14 Henning's property off of Parker Lane . 

15 MR . TEST: I'm objecting to the 

16 relevance at this point . 

17 

18 BY MR. ISBRANDTSEN: 

19 Q What did you do? Who did you talk to7 

20 A I went right to the property, spoke to 

21 Mr. Henning. He explained the situation to me. I 

22 went over and spoke to another gentleman who Mr. 

23 Henning had pointed out to me . 

24 Q This was the person Henning said was 

25 doing the dumping? 
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1 A That's correct. 

2 Q Did you have conversation with that 

3 person as to who authorized him to do what he was 

4 doing? 

5 MR. TEST: I object; it's hearsay. 

6 MR. ISBRANDTSEN: It's a statement 

7 by Mr. Davis to this gentleman. 

8 THE COURT: Overrule. 

9 THE WITNESS: He stated that Mr. 

10 Davis had told him to dump the property. 

11 

12 CROSS-EXAMINATION 

13 

14 BY MR. TEST: 

15 Q Who was the person that you spoke to, 

16 Officer? 

17 A I don't have his name. 

18 Q And he was the person that Mr. Henning 

19 directed you to go speak to? 

20 A He was the gentleman that was at the 

21 back of the property he had observed. 

22 Q Did you do any further investigation 

23 to determine which Mr. Davis he meant? 

24 

25 

A No, I did not. 

MR. TEST: I don't have any further 
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1 questions. Thank you very much. 

2 THE COURT: Thank you. 

3 MR. ISBRANDTSEN: We rest at this 

4 time, Your Honor. 

5 
/ 

THE COURT: Let's take a short 

6 recess and we will come back and we will 

7 be ready to go, Mr. Test. 

8 

9 (Whereupon, there was a recess). 

10 

11 MR. TEST: I call Mr. William 

12 Shepherd, Your Honor. 

13 

14 WILLIAM R. SHEPHERD, JR . , 

15 having been first duly sworn, was 

16 examined and testified as follows: 

17 

18 DIRECT EXAMINATION 

19 

20 BY MR. TEST: 

21 Q State your name for the record, 

22 please. 

23 A William R. Shepherd, Jr. 

24 Q And Mr. Shepherd, what is your 

25 position in relation to the Ford Motor Company, 
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1 Lincoln Mercury dealership on Virginia Beach Boulevard 

2 located near the parcels that we have been talking 

3 about? 

4 A I own the property itself and I'm the 

5 presiden~ and majority owner of the corporation. 

6 Q And the corporation is named what? 

7 A Lynnhaven Lincoln Mercury . 

8 Q When did you acquire in your name 

9 title to the real estate that the Lynnhaven Lincoln 

10 Mercury sits on? Has it just been recent? 

11 A Yeah, the last 30 or 45 days . 

12 Q Prior to that time who owned the 

13 property? 

14 A It was owned by Ford Leasing and 

15 Development, which is Ford Motor Company's sales 

16 division. 

17 Q How long has your company been 

18 involved in operating the dealership on that site? 

19 A I purchased the dealership in Dec e mber 

20 of '88 . 

21 Q Prior to December of '88, was there an 

22 existing automobile dealership there? 

23 A 

24 Q 

25 A 

There's been one there for 20 years. 

Are you a resident of Virginia Be ach? 

Yes, I am. 
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1 Q How long have you been a resident of 

2 Virginia Beach? 

3 A Thirty years. 

4 Q Is it your recollection that for the 

5 20 years prior to 1988 there was a car dealership at 

6 that location? 

7 A Yes, there was. 

8 Q I would like to call your attention to 

9 the time frame of winter or spring of 1993, and ask 

10 you to tell the Court when you first recall entering 

11 into any discussions with Mr. Richard Davis about 

12 ownership or use or lease or whatever of the property 

13 Mr. Davis had use of or owned or had the rights to 

14 that's located behind your dealership property, and 

15 this is the Davis parcel we have been talking about. 

16 A Mr. Davis approached me sometime in 

17 the spring of '93 about, you know, whether I was 

18 interested in the property or not. 

19 Q Can you speak up a little bit? 

20 A Mr. Davis approached me in the spring 

21 of '93, I believe it was, as to whether I had interest 

22 in getting the front from him, using the property. 

23 Q Does this photograph accurately depict 

24 the building that sits on the Davis parcel that's 

25 located behind the edge of the real estate that you 
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1 now state that you own? 

2 A Yes, it does. 

3 Q Does this photograph also show the 

4 real estate that you own? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, it does. 

MR. ISBRANDTSEN: Could we establish 

that that's a current photograph and not 

the condition as it was in July of '93? 

Because it has the access there, Steve . 

MR. TEST: I understand. 

MR. ISBRANDTSEN: We can stipulate 

that there was no access back in '93 and 

Mr. Davis cut the access. 

MR. TEST: I'm going to represent to 

him this is a photograph my paralegal took 

sometime in the winter months of '94, 

February or March of '94. 

MR. ISBRANDTSEN: If we can 

stipulate there was no access back in July 

of '93 and Mr. Davis cut the access, that 

will be fine. 

MR. TEST: I don't want to stipulate 

that. I will stipulate the photograph was 

taken sometime in the winter of '94. 

106 

This will be the next defendants' 
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1 exhibit, Your Honor. 

2 THE COURT: Defendants' 7. 

3 

4 (Whereupon, the document 
/ 

5 referred to was marked as 

6 Defendants' Exhibit No. 7.) 

7 

8 MR. TEST: Do you have the 

9 plaintiffs' aerial photograph there, 

10 Judge? 

11 

12 BY MR. TEST: 

13 Q Now, Mr. Shepherd, Mr. Benning has 

14 marked in yellow the building that is Mr. Davis' 

15 building back there that you have just been shown in 

16 that photograph. The photograph indicates your 

17 parking lot. Would you mark for me with this pen so 

18 the record differentiates that from -- tell me where 

19 the back edge of your parking lot is adjoining that 

20 property. 

21 A The back edge of the Lynnhaven Mercury 

22 Lincoln property? 

23 

24 

25 

Q 

A 

Just approximately. 

I think that's it right there. 

THE COURT: Is it the back of the 
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22 

23 

24 

25 

89 

parking lot or the property line? 

THE WITNESS: It would be the 

property line, Your Honor. 

MR. ISBRANDTSEN: So that would be 

the difference between the dark and the 

light color? 

MR . TEST: Yes, the dark· is asphalt. 

THE WITNESS: I think that's exactly 

what it is. 

MR. ISBRANDTSEN: Shouldn't it be 

marked all the way around? You just put a 

short part there. See, he has just marked 

it a little bit. Doesn't it run all the 

way around? 

THE WITNESS: Yes. 

MR. TEST: Thank you, Judge. I ask 

that the record reflect the black ink on 

that photograph 

THE COURT: Do you agree it's 

contiguous? 

MR. ISBRANDTSEN: Yes. 

MR. TEST: It's right here. 

THE COURT: Right. 
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1 BY MR. TEST: 

2 Q Now, at the time that you first spoke 

3 to Mr. Davis when he approached you about whether you 

4 had an interest in the property, tell the Court the 

5 conaition of that property line at that time. 

6 A The property line had weeds and bushes 

7 growing in between them. There was an old trash truck 

8 up on one corner. I mean, you could not get through 

9 the two pieces of property. 

10 Q In fact, was there any travel between 

11 the two pieces of property whatsoever? 

12 A No. 

13 Q At all to your knowledge? 

14 A No, there was not. 

15 Q After your first conversations with 

16 Mr. Davis, what happened next? 

17 A I told Mr. Davis that I was interested 

18 in the property, yes, and at the same time I was in 

19 the middle of buying the Ford Motor Company property 

20 from them. That was most interesting dealing with 

21 Ford Motor Company. But anyway, I was going through 

22 that whole program at that point in time, too, so both 

23 of these purchase options were going on at the same 

24 time. 

25 Q Okay. Did you subsequently enter into 
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1 the lease and option to purchase agreement which is 

2 Defendants' Exhibit 15, I believe, introduced into 

3 evidence? 

4 THE COURT: Plaintiffs' 15. 

5 MR . TEST: Plaintiffs' 15, I 

6 apologize, Your Honor. 

7 

8 BY MR. TEST: 

9 Q Mr. Shepherd, did you subsequently 

10 sign that document? 

11 A Yes, I did. 

12 Q That was approximately July of '93? 

13 A Yes, it was. 

14 Q And is it your recollection that the 

15 term of that lease runs for five years? 

16 A It does . 

17 Q And you have an option during that 

18 lease term or at the end of it to purchase the 

19 property from Mr. Davis? 

20 A I do. 

21 Q Now, from July of '93 to the present 

22 time, tell the Court what use you have made of the 

23 Davis property under the terms of that lease? What 

24 have you done out there? 

25 A Well, Mr. Davis made an access in 
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1 between the two pieces of property for us. 

2 Q Which is the line that you have drawn 

3 on the photograph? 

4 A No, he did not do the whole access 

5 line there. He opened up a place that we could go 

6 through the two pieces of property. 

7 Q But the place that Mr. Davis opened up 

8 for you to go through is somewhere on that line? 

9 A It's on that access line, yes, it is . 

10 Q Tell us how he did that. 

11 A I · don't even know. I wasn't there. 

12 We told him we had to have some access through there 

13 if the property was going to be any good because the 

14 road was blocked, and he said he would get it cleaned 

15 up and put some rocks in there, so that's what he 

16 did • I wasn't there when he did it. 

17 Q Is there now access between the back 

18 parking lot of your dealership and the Davis parcel? 

19 A There is since then access through 

20 there because I have operated it as a body shop so I 

21 have opened it up as a body shop. We did body work 

22 there for a few months and now we are doing paint and 

23 body work. We just installed a paint booth in there. 

24 We installed crush and run on there, so it was a 

25 little neater, and took the trash away and tore all 

111 
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1 the stumps out and had somebody haul that off. The 

2 contractor that is building the building for me, we 

3 are redoing the whole Lincoln dealership, the 

4 contractor did that for me . 

5 Q Since July of '93, what has been your 

6 arrangement with whether or not Mr. Davis individually 

7 continues to have any right to use any part of the 

8 Davis property? 

9 A Mr. Davis --

10 Q Differentiate for me, if you would, 

11 between the building and the land. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. ISBRANDTSEN: Excuse me, are you 

talking about an agreement separate from 

the lease option agreement which controls 

their rights, or over and above that, or 

are you asking him to read what is in 

there? 

MR. TEST: I don't know. 

MR. ISBRANDTSEN: I would like to 

know if it's something separate from this 

document. This sets forth their rights . 

THE COURT: You can ask him that. 

Go ahead. 

THE WITNESS: Mr. Davis has the 

right to store his trailers and keep his 
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1 equipment where he works on his trucks on 

2 the left side up on the fence, up against 

3 the interstate, and we in fact moved all 

4 the trailers there and put them in a nice 

5 neat line, and I think he has 50 feet and 

6 he can put his tractor trailer that he 

7 drives for a living there. 

8 

9 BY MR. TEST: 

10 Q And has Mr. Davis been doing that 

11 since July of '93? 

12 A He has been storing his -- obviously 

13 his three trailers are there, but he has not had his 

14 tractor trailer there because it's really almost 

15 impossible to get it on the lot without tearing up 

16 Lincolns, because it would be expensive, so his 

17 tractor has not been there . 

18 Q Since July of '93, have you or your 

19 Lincoln Lynnhaven Mercury dealership made any use or 

20 made any attempt to use the dirt road that goes across 

21 the lane crossing this property into the back of the 

22 Davis property? 

23 A No, it has been blocked. 

24 Q Now, would you please discuss for the 

25 Court any conversations you had with either Mr. 
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1 Henning or Mr. Cross about the following things: Your 

2 agreement with Mr. Davis that we have just talked 

3 about, your lease of the Davis property; or number 

4 two, your use, if any, of the dirt road that runs 

5 across this property in 1993. 

6 A One of the two gentlemen, I wasn't 

7 really sure who it was, as I told Carl earlier, it was 

8 Mr. Henning I think, called me early in the process 

9 and said that he had -- you know, he was concerned 

10 about this dirt road thing and the access and the 

11 easement through it. I told him at that point in 

12 . time, because I was still dealing with Ford Motor 

13 Company then and I did not know what restrictions Ford 

14 Motor Company would have on the property, that I would 

15 deal with him at some point in time. I said, "Let's 

16 talk about that at some point in time." At that time 

17 I did not even have a written agreement with Mr. 

18 Davis. I was in this process of trying to get some 

19 survey work and environmental work done so that I knew 

20 what I was buying or renting with an option to buy 

21 when that took place, and he was kind enough to give 

22 me the surveys that they had done. That was really 

23 the extent of the conversation. 

24 Q Did you have a conversation with them 

25 more than one time? 
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1 A A couple of times. I saw him one time 

2 in person because I picked up some plans at his effie~ 

3 and once or twice on the phone. He called me many 

4 times but I just didn't return his calls. 

5 Q And is it your recollection that these 

6 conversations, telephone conversations or the personal 

7 meeting took place sometime before the date of the 

8 lease option purchase agreement, July of ' 93? 

9 A Yes, I think they did. 

10 Q To your knowledge, were they in the 

11 spring or early summer of '93, leading up to that time 

12 frame? 

13 A Yes , I think they were. 

14 Q You heard Mr. Henning testify earlier 

15 about what he states that you said to him, that you 

16 would make no use of the easement or you had no plana 

17 to use it whatsoever? 

18 A Right. 

19 Q Did you make any statement like that 

20 whatsoever? 

21 A No, I did not. 

22 Q Under the agreement that you have with 

23 Mr. Davis, Plaintiffs' Exhibit 15, to your knowledge 

·24 is there a utility bill for the Davis parcel that 

25 comes in on a regular basis? 
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1 A Yes, there's a bill for 130 Parker 

2 Lane that comes to Lynnhaven Lincoln Mercury every 

3 month. 

4 Q Does your company pay that utility 

5 bill? 

6 A Lynnhaven Lincoln Mercury pays that. 

7 MR. TEST: I just need to introduce 

8 that and I think I'm done. 

9 MR. ISBRANDTSEN: He has established 

10 it. I don ' t see the relevance of paying 

11 the utility bill to the City of Virginia 

12 Beach. 

13 MR. TEST: That there's a separate 

14 utility bill for 130 Parker Lane. 

15 MR. ISBRANDTSEN: That is not 

16 relevant to the issues in this case. He 

17 said he pays it. 

18 THE COURT: Show him the bill. 

19 MR. TEST: One second, Judge, there 

20 is another document that he brought me 

21 today. That will suffice. 

22 

23 BY MR. TEST: 

24 

25 document? 

Q Mr. Shepherd, do you recognize that 
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1 A Yes. 

2 Q Is that a copy of the utility bill for 

3 130 Parker Lane you have received for June of 1994? 

4 A Yes. 

5 Q Does it show a photocopy of the check 

6 showing that the dealership paid the bill? 

7 A Yes . 

8 MR. TEST: The next exhibit, Your 

9 Honor. 

10 MR. ISBRANDTSEN: My objection is 

11 relevance. It doesn't show anything to 

12 any issues in the case. 

13 THE COURT: It's probably not real 

14 relevant but I suppose to an extent it 

15 is. Defendants' 8. 

16 

17 (Whereupon, the document 

18 referred to was marked as 

19 Defendants' Exhibit No. 8.) 

20 

21 CROSS-EXAMINATION 

22 

23 BY MR. ISBRANDTSEN: 

24 Q Mr. Shepherd, there's no city water to 

25 this property, that is the Davis property? 
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1 A There's a well there, I believe. 

2 Q But no city water? 

3 A There's no city water. 

4 Q There's no city sewer or even a septic 

5 tank on this property? 

6 A No, sir, not at this point in time. 

7 Q In fact, when you took over the 

8 property and started doing the renovations, you 

9 removed a semi-nonfunctioning toilet, did you not? 

10 A We removed a toilet, yes. 

11 Q And there are no toilet facilities on 

12 this property? 

13 A No, sir. 

14 Q The property has never been, to your 

15 knowledge, subdivided, that is the Davis property? 

16 A I don't know. 

17 Q There's no paved road or graded 

18 surface of access to the property now other than 

19 through your property? 

20 A There's a gravel road to it. I walk 

21 every month and there's a gravel road to people's 

22 houses that I walk down the street. 

23 Q That's the gravel road out to Virginia 

24 Beach Boulevard to the parcel next door, isn't it? 

25 A Yeah, but the gravel road is out to 
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1 Little Neck Road, the one I walk on . 

2 Q Now, let's look at this photograph 

3 right here, next to the yellow highlighted; right 

4 behind it is a repair shop for automobiles, is it 

5 not? Little Jaguar repair shop? 

6 A There's a shop there. I'm not sure 

7 what it is. 

8 Q That has an access that goes all the 

9 way out to Virginia Beach Boulevard, it goes all the 

10 way out here, a gravel road? 

11 A I'm not sure. I can't tell from the 

12 trees here. 

13 Q You have walked it, haven't you? 

14 A No, I have not . I never have. 

15 Q Has there ever been a subdivision plat 

16 recorded, as far as you know, with respect to the 

17 Davis property? 

18 A I'm not sure what plats have ever been 

19 recorded, sir. 

20 Q, You said you entered into an agreement 

21 with Mr. Davis which has been marked as an exhibit in 

22 this case? 

23 A 

24 Q 

25 A 

Uh-huh. 

You are familiar with that document? 

Yes, I am. 
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1 Q Would you agree with me that nowhere 

2 in that document do you make any mention of leasing or 

3 having the option to buy an easement? 

4 A My impression is that the easement was 

5 a part of the property. 

6 Q Well, would you agree that the word 

7 "easement" isn't mentioned anywhere in this 

8 document? 

9 MR. ISBRANDTSEN: If counsel can 

10 stipulate. 

11 MR. TEST: I don't know if it is or 

12 not. 

13 THE COURT: What is it, Exhibit 15? 

14 MR. ISBRANDTSEN: Yes, sir. 

15 THE COURT: Take your time. 

16 

17 BY MR. ISBRANDTSEN: 

18 Q The only recitation is to an exhibit 

19 A, which is a legal description which does not include 

20 any mention of an easement? 

21 

22 

23 

"24 

25 

MR. TEST: It does have a reference 

on paragraph three, use of the property. 

THE COURT: Let him look and see 

what he can find. 

MR. ISBRANDTSEN: Not in my 
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1 paragraph three, so I want to make sure we 

2 are on the same thing . 

3 

4 BY MR. ISBRANDTSEN: 

5 Q Do you see any reference in paragraph 

6 three about the word "easement?" 

7 A It talks about utility easement. 

8 Q Paragraph three? 

9 A No, six. 

10 Q Look at paragraph three, that's where 

11 your counsel says there's some mention of it. 

12 A It talks about quiet enjoyment. 

13 Q Does the word "easement" appear 

14 anywhere, to your knowledge? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A I'm on page one , so I mean --

MR. ISBRANDTSEN: I will stipulate, 

if you will, there's no mention anywhere 

of the word "easement." 

MR. TEST: Judge, the document 

speaks for itself. The word "easement" is 

in paragraph six. If what he is asking is 

there a specific reference to the easement 

in the point of this litigation, I don't 

know. If he says it's not. 

MR. ISBRANDTSEN: I don't want to 
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1 make 20 minutes out of this thing. 

2 THE COURT: I understand. 

3 

4 BY MR. ISBRANDTSEN: 

5 - Q You knew before you signed this 

6 document from your discussions with my clients and 

7 your discussions with Mr. Davis that there was a 

8 dispute as to whether or not Mr. Davis had any rights 

9 at all to access to the Davis property? 

10 A Well, I knew that both parties were 

11 disagreeing on whether there was an easement, yes, 

12 sir. 

13 Q And yet you signed this document a f ter 

14 that fact. And assuming that I'm correct, there was 

15 no mention of an easement; you didn't ask that the re 

16 be a specific requirement put in this document that 

17 Mr. Dav is give you an easement? 

18 A Yes, because I have an option to ge t 

19 out of this in 60 days notice. 

20 Q Have you exercised that option? 

21 A No. 

22 Q In fact, in the last 60 days you s pent 

23 substantial improvements? 

24 A I put a paint booth in to comply with 

25 the gov ernment regulations, but that can be moved. 
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1 Q How much money have you spent in the 

2 last 45 days or agreed to spend in the last 45 days to 

3 improve the property? 

4 A I really have not spent a lot of money 

5 on ~he property. 

6 Q More or less than 25 thousand dollars? 

7 A More than 25. 

8 Q More or less than 50? 

9 A More than 50. 

10 Q Between 50 and 75? 

11 A That's a good number. 

12 Q And your agreement to buy the contract 

13 is a hundred and 50 thousand? 

14 A But the bulk of that money, 65 

15 thousand was for a paint booth that can be moved at 

16 any time. 

17 Q You don't have room for a paint booth 

18 on your property? 

19 A Yes, I do. 

20 Q But your plan and your current use of 

21 the Davis property is to do body work, paint work for 

22 the benefit of the Lincoln Mercury dealership; 

23 correct? 

24 A That is the current use that I have 

25 for the property. That may not be the long-term use 
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1 for the property under the lease with Ford Motor 

2 Company. 

3 Q What will that long-term use be? 

4 A If I sold the dealership to my 

5 partners ( Ford Motor Company takes back the land and 

6 then the partners would have to rent the body shop if 

7 they wanted to from me. 

8 Q Okay . 

9 A It could not have access . through the 

10 Ford property then. 

11 Q But you do agree that at the time you 

12 were negotiating with Mr . Davis there was no access 

13 between the Davis property and your property but today 

14 there is? 

15 A Toda~ there is. 

16 Q And Mr. Davis, to the extent he feels 

17 the need, is using that access from your property to 

18 get to his? 

19 A Be is today because he doesn't have 

20 the access from the access road. 

21 Q Okay. Now, it is -- you had mentioned 

22 that you had some discussions with Mr. Benning or Mr. 

23 Cross --

24 

25 

A 

Q 

Right. 

-- prior to the time the agreement was 
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1 signed . Tell me again the words you remember using to 

2 them about the access. 

3 A As I told you at that point in 

4 depositions, I told them that, you know, I would work 

5 this road thing out with them, we would talk about 

6 this afterwards. I didn't have an agreement with Mr . 

7 Davis at that point in time and I had not signed the 

8 Ford agreement, so I did not know what the 

9 restrictions on the Ford property were going to be. 

10 Q As I understand, then Mr. Henning or 

11 Mr. Cross come to you and said, I understand you have 

12 an interest in buying this property, and you were 

13 aware at the time they came to you that they had an 

14 interest in developing their property and selling it 

15 off to HQ, were you not? 

16 A I'm not sure if I knew at that point 

17 in time that they were trying to sell the property . I 

18 knew at some point in time that they were trying to 

19 sell the DACS property, the DACS property, to HQ, 

20 because I had a real estate agent call me and I had 

2 1 lunch with him; not for the purpose of the Davis 

22 property, I never mentioned the Davis property with 

23 him . As a matter of fact, I think I told you they got 

24 upset with me because I didn't tell them about the 

25 Davis property. 
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1 Q But the agent told you that Henning 

2 and Cross 

3 A He was trying to buy my Lincoln 

4 Mercury property. He wanted to put the Lincoln 

5 Mercury property with the DACS property to sell to HQ, 

6 is what he told me, and he had another parcel down at 

7 Laskin Road that he could move the Lincoln dealership 

8 to. I told him the Lincoln property couldn't be 

9 moved; Ford Motor Company owned the property. 

10 Q I understand all of that. 

11 A Although I was buying it, they would 

12 not move it. 

13 Q At the time you had discussions with 

14 Henning and/or Cross, you had two of th~m, you were 

15 aware that they wanted to develop their property and 

16 that the Davis claim to an access was an impediment? 

17 A That's correct. 

18 Q And you were aware that their position 

19 was that Davis didn't have an access, a legal access? 

20 That's what they told you; right? 

21 A I'm not sure they did tell me that. 

22 I'm not sure what they said on that. 

23 Q Didn't they tell you that it was an 

24 impediment that they wanted to resolve? 

25 A I think they might have said that it 
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1 was something that they were trying to resolve with 

2 him, yes. 

3 Q And didn't you say to him at a 

4 minimum, I will work this thing out with you down the 

5 road at some point in time, I'm sure? 

6 A Absolutely. 

7 Q That's what you said? 

8 A That's what I said. 

9 Q At that time you never told them what 

10 you meant by that? 

11 A No, I did not . 

12 Q And that in the back of your mind you 

13 were thinking that you wanted them to pay you a 

14 hundred and 50 thousand dollars for that, which was 

15 equal to the value of the property that you were 

16 buying from Mr. Davis so you could get the Davis 

17 property for free; isn't that true? 

18 MR. TEST: Irrelevant. It's 

19 completely irrelevant if he didn't tell 

20 them . 

21 MR. ISBRANDTSEN: No, it's not. 

22 THE COURT: Overrule. 

23 

24 BY MR. ISBRANDTSEN: 

25 Q Isn't that what you said? 
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1 A At one point in time everybody seemed 

2 so excited about this property I thought maybe this 

3 thing is worth a lot of money. I thought I may get 

4 this property for free. 

5 - Q As a result of that, you called your 

6 lawyer, Eric Hauser, and told him no, don't draft an 

7 agreement which conveys the easement back to my 

8 client; isn't that true? 

9 MR. TEST: That's attorney-client 

10 confidential information. 

11 THE COURT: Overrule the objection. 

12 

13 BY MR. ISBRANDTSEN: 

14 Q Isn't that true? 

15 A I'm not sure if I told Eric or Eric 

16 told me. 

17 Q That's the upshot? 

18 A Not to talk about the easement until 

19 we get the easement signed. 

20 Q Because you had them over a barrel; 

21 isn't that true? 

22 A I do n 't know . 

23 Q You are nodding your head. Didn't you 

24 feel you did? 

25 A No, I don't think I did because I 
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1 thought the HQ property was -- they needed the Lincoln 

2 property, they told me, to make it happen. 

3 Q So you were in essence holding up the 

4 easement issue so they would come buy the Lincoln 

5 property? 

6 A The Lincoln property, I told everybody 

7 from day one, could never be sold to anybody. It took 

8 me five years to buy the Lincoln property and only did 

9 I get to buy the Lincoln property because I was on the 

10 national dealer council for Ford and Red Polling, when 

11 he was chairman, told leasing to sell it to me . 

12 Q Aren't you funding this litigation? 

13 MR. TEST: It ' s not relevant . 

14 MR. ISBRANDTSEN: It is relevant to 

15 the issue •. This defendant, Mr. Davis, has 

16 nothing to do with this business, has 

17 nothing to do with it. 

18 THE COURT: What do you mean by 

19 funding? 

20 

21 BY MR. ISBRANDTSEN: 

22 

23 

24 

25 

Q Aren't you paying the attorney's fees? 

MR . TEST: Same objection. 

THE COURT: Sustain the objection. 

MR. ISBRANDTSEN: I would like to 
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1 proffer. 

2 

3 BY MR. ISBRANDTSEN: 

4 Q Aren't you paying the attorney's fees 

5 in this case? 

6 MR. TEST : Same objection. 

7 THE COURT: I sustained your 

8 objection. He is merely vouching the 

9 record at this point. 

10 

11 BY MR. ISBRANDTSEN: 

12 Q Isn't that true? 

13 A I told Mr. Davis we would work it out. 

14 Q Just like you told this gentleman you 

15 would work it out, Mr. Henning? 

16 A That's what I told Mr. Davis. 

17 Q Have you been paying for the 

18 litigation? 

19 A I'm not sure I have paid any bills 

20 yet. 

21 Q Is it not your intention now that, 

22 when you buy this property or continue to use the 

23 property, that is the Davis property, you want to use 

·24 the access across the Henning and Cross property for 

25 the purpose of bringing in new cars for the 
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1 dealership? 

2 A Well --

3 Q Can you answer it yes or no and then 

4 explain your answer? 

5 A Primary, or I mean --

6 Q Isn't that a purpose? I'm going to 

7 give you three. That's the first one. Isn't that one 

8 purpose? 

9 A Yes, that's a purpose. That's not the 

10 primary purpose. The primary purpose would bring 

11 wreckers in for the body shop, bring cars in to the 

12 body shop, because they are tough to move around. 

13 Q One purpose is you want to bring in 

14 New Car Carriers bringing· in new cars to unload them 

15 on the Davis property to bring them into the 

16 dealership? 

17 A That is a by-product benefit, that is 

18 not the primary purpose. 

19 Q I understand that. That's one 

20 purpose? 

21 A Yes. 

22 Q Another purpose is that you want to 

23 bring in wrecked cars across the Henning and Cross 

24 property for the purpose of taking them to the body 

25 shop so they can be repaired and repainted? 
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1 A That's the primary purpose, yes. 

2 Q And a third purpose is that you want 

3 to bring in new auto parts across the Henning and 

4 Cross easement for the purpose of transporting them to 

5 the car dealership? 

6 A To the body shop and the car 

7 dealership. 

8 Q Both? In other words, you want to use 

9 the access to benefit not only the Davis property but 

10 the Lincoln Mercury dealer? 

11 A Obviously if I could use it to benefit 

12 the Lincoln Mercury dealership I would, but the 

13 primary purpose is to bring the wrecked cars and get 

14 the wrecked cars off the new car display so when 

15 somebody is looking at a new car they are not looking 

16 at a car that is beat up like the one they are 

17 buying. It makes it hard to sell. 

18 Q And the money for the repairs goes to 

19 the Lincoln dealership? 

20 A Yes. 

21 Q And the cars, once it is fixed up, 

22 will be right out the driveway to the Lincoln Mercury 

23 dealership and that's where the folks will pick up 

24 their car? 

25 
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1 Q Have you paved around the area yet? 

2 A No. 

3 Q When will you pave that? 

4 A It depends on how the construction 

5 goes. 

6 Q Your plan is to pave it and pave the 

7 entire parking area? 

8 A No, we will not pave the entire 

9 parking area . 

10 Q You are sprucing up the entire 

11 dealership? 

12 A Yes. 

13 Q But you don't intend to repave that 

14 road? 

15 A Not the whole block. There will be 

16 some areas repaved. 

17 Q You're saying that you have given Mr . 

18 Davis the right to store his trucks or trailers in the 

19 area, the 50-foot area claimed to be an easement? 

20 A Yes. 

21 Q And he has in fact been doing that? 

22 A He has his trailers there but I don't 

23 think he has had his truck there. 

24 Q Has he had something there stored , 

25 parked in the middle of the area claimed as an 
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1 easement? 

2 A There might be a trailer that when we 

3 were cleaning up he moved over to there. 

4 Q And it's been there for months? 

5 A No, sir. 

6 Q For how long? 

7 A We just cleaned it up in the last week 

8 or ten days . 

9 Q And before that, was he not storing 

10 vehicles on that 50-foot area? 

11 A On what 50-foot area? 

12 Q The 50-foot area that he claims or you 

13 claim to be an easement? 

14 A How far before that, Carl? 

15 Q You have only been involved from 

16 Spring of '93, from that point forward. 

17 A He has had tractor trailers there 

18 sometimes and he has had his pickup truck there and of 

19 course he has his three trailers there that he stores. 

20 I mean, these trailers don't leave, they are always 

21 there. 

22 Q So he has been using the property wi th 

23 your permission as a lessee; in other words, you have 

24 the sole right to the property, he has been using it 

25 for storage purposes ? 
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1 A That's right. We gave him that right. 

2 Q Have you ever read the easement, the 

3 actual recorded document in this case? 

4 A I don't think so, no. 

5 Q How often is Mr. Davis on that 

6 property nowadays? 

7 A Carl, I really can't tell you 

8 honestly. I am at that dealership one day a week, 

9 maybe two days a week for a few hours in the morning 

10 after I leave my house. I do not have an office at 

11 that dealership. 

12 Q You haven't seen him there in a long 

13 time, have you? 

14 A I have seen him there a few times, 

15 yes, sir. 

16 Q Is he doing any business there? 

17 A What do you mean by business? 

18 Q Any business. 

19 A I seen him opening up his trailers 

20 there a few times and getting some things out. 

21 Q But he is not using the building for 

22 any purpose? 

23 A No, he is not using the body shop. 

'24 Q And there is only one building on the 

25 Davis property? 
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1 A Right, but he has storage trailers 

2 there that open up and slide up, container trailers. 

3 They are big trailers you walk into. 

4 MR. ISBRANDTSEN: Nothing further. 

5 THE COURT: Any redirect? 

6 

7 REDIRECT EXAMINATION 

8 

·9 BY MR. TEST: 

10 Q Mr. Shepherd, in discussing with Mr. 

11 Isbrandtsen your planned uses of the easement in the 

12 future, should the future come around that you do 

13 that, since July of '93 to today, is it correct that 

14 you have made absolutely no use of that easement for 

15 any purpose? 

16 A I have not used that easement at all, 

17 no, sir. 

18 MR. TEST: That's all the questions 

19 I have. 

20 

21 RECROSS-EXAMINATION 

22 

23 BY MR. ISBRANDTSEN: 

24 Q Isn't it true that you have used that 

25 property when Mr. Davis removed the barriers, you 

136 
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1 brought wreckers in and out; isn't that true? 

2 A No, I can't say that that's true and I 

3 don't know that it is or it is not true because I'm 

4 there for an hour or so in the morning. 

5 Q So you can't say 

6 A I can say that I have never used the 

7 easement or that the dealership has never used the 

8 easement on a continuous basis, no, because it's been 

9 locked . 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. ISBRANDTSEN: Thank you. 

MR. TEST: I don't have any other 

questions. 

THE COURT: Thank you. Is Mr. 

Shepherd needed any further for anything? 

MR. TEST: No, sir. 

(Whereupon, the witness was excused). 

THE COURT: Who do you have next? 

MR. TEST: Mr. David Nelson, Your 

Honor. 

137 
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1 DAVID P. NELSON 

2 having been first duly sworn, was 

3 examined and testified as follows: 

4 

5 DIRECT EXAMINATION 

6 

7 BY MR. TEST: 

8 Q State your name for the Court, please . 

9 A David P . Nelson. 

10 Q Mr . Nelson, what is your occupation? 

11 A I am commercial transactions counsel 

12 for the Southeastern Virginia office of Lawyer's Title 

13 Insurance Corporation . 

14 Q Bow long have you had that position? 

15 A For about a year. 

16 Q Tell me, please, about your 

17 educational background, beginning with your college 

18 degree . 

19 

20 

21 

22 

23 

24 

25 

A My undergraduate degree --

MR. ISBRANDTSEN: If they are going 

to offer him as an attorney title 

insurance expert, we will be glad to 

accept him for that purpose. 

MR. TEST: That ' s what he is offered 

for, Judge. 

1 3 8 
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1 MR. ISBRANDTSEN: Otherwise, I won't 

2 have any business anymore. 

3 

4 BY MR. TEST: 

5 Q Mr. Nelson, did your company, Lawyers 

6 Title Insurance Corporation, provide a written opinion 

7 as to the status of the title to the parcel we have 

8 talked about as the Davis parcel in 1993? 

9 A Yes, we did. 

10 Q And do you have a copy of that with 

11 you? 

12 A Yes, I do. 

13 Q Relating specifically to the fact that 

14 your company did the title run up, from the point in 

15 time, I think it was · September of '93, September of 

16 '93 when you issued that opinion, going back, how far 

17 back did your company search the title records? 

18 A The title records were searched 

19 initially for a purpose of the title examination back 

20 to an owner's policy issued to Parker Road Associates 

21 when they acquired the property in 1984. Later, at 

22 the request to find some additional information about 

23 the easement, we did do additional title work back 

24 until 1973. 

25 Q The owner's policy you are talking 
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1 about in 1984 to Parker Road Associates is Defendants' 

2 Exhibit 5? 

3 A Yes, it is. 

4 Q Then going back to 1973, have you 

5 performed an examination of the land records in the 

6 Circuit Court of the City of Virginia Beach to 

7 ascertain who the owners were of the Henning and Cross 

8 parcel and the Davis parcel from 1973 to today? 

9 A Yes. 

10 Q Let's just briefly go through this 

11 chart I've got up here, if I may. All of these 

12 documents you hav~ in front of you, is it correct in 

13 August of '73 it was entirely one parcel as I have 

14 shaded here in orange and the title was held by J . K. 

15 Parker, Inc.? 

16 A That is correct. 

17 Q And at that time was the legal 

18 description of the parcel 7.103 acres, the metes and 

19 bounds description? 

20 A Yes. 

21 MR. ISBRANDTSEN: I don't mind if he 

22 leads him straight through this. 

23 

'24 BY MR. TEST: 

25 Q Did you find on November 18, 1976, 
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1 there was a deed from J. K. to a company called Parkco 

2 Building of the entire 7.103 acres? 

3 A Yes. 

4 Q Did you find that on August 10, 1978, 

5 was' the first appearance in the title documents of a 

6 description of this separate parcel we have called the 

7 Davis parcel and that Parkco Building Corporation, 

8 owning the whole 7 . 103 acres, deeded a small portion 

9 at the northeastern corner into George J. Parker? 

10 A Yes. 

11 Q Is it correct that the legal 

12 description of the small parcel that Parkco Building 

13 Corporation deeded in was a description of the entire 

14 7.103 acres with the words "less and except" a metes 

15 and bounds description of the small George Parker 

16 parcel? 

17 A The deed into Parker? 

18 Q Yes, sir. I'm trying to get to a 

19 discussion by you of how was --

20 

21 

22 

23 

24 

25 

MR. ISBRANDTSEN: Can we stipulate 

that's not what it was? It's not less and 

except. It's just the metes and bounds 

description of the small parcel. 

1~1 
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1 BY MR. TEST: 

2 Q Is that how Parkco Building 

3 Corporation conveyed it? 

4 A Yes. 

5 - Q At that time, from your review of the 

6 land records, August 10, 1978, was there an existing 

7 easement recorded in anyway to Mr. George J. Parker 

8 for the small green parcel we have now called the 

9 Davis tract? 

10 A No, the act of conveying the separate 

11 parcel created a landlocked parcel. 

12 Q What do you mean landlocked? Did the 

13 parcel have any access to any public road? 

14 A There was no recorded access at that 

15 time. 

16 Q Now, come forward in time from August 

17 10, 1978 to July 11, 1980. Did you find recordec the 

18 deed of easement from Parkco Building Corporatio r. to 

19 George J. Parker? 

20 A Yes, we did. 

21 Q And there's a description of that 

22 easement, a 50-foot width along the north boundary 

23 line from Parker Lane to the Davis tract? 

24 A Generally, it would require some 

25 interpretation because there is a discrepancy in the 
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1 description, but in the actual granting of the 

2 easement it's described as both a 30 foot and a 

3 50-foot easement, but the recitations of 30-foot 

4 easements were stricken through, changed to 50 feet in 

5 both the printed and numeric characterizations ih the 

6 description, and it appears that the parties initialed 

7 the change. 

8 MR. TEST: Is there any question in 

9 this litigation, Mr. Isbrandtsen, whether 

10 or not if there is an easement, if it's 30 

11 or 50 feet? 

12 MR. ISBRANDTSEN: In this litigation 

13 there is not any question on that issue. 

14 We have not asked for an interpretation of 

15 the easement. We simply say it doesn't 

16 exist. 

17 

18 BY MR. TEST: 

19 Q Mr. Nelson, have you formed an 

20 opinion, subject to a ruling of this Court, as to 

21 whether or not an easement exists? 

22 

23 

24 

25 

MR. ISBRANDTSEN: Object. An expert 

is not permitted to give an opinion on a 

legal issue. 

MR. TEST: I'm not asking him that. 
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1 Subject to the Court ruling. 

2 THE COURT: Sustain the objection. 

3 It is the ultimate fact in issue. 

4 MR. ISBRANDTSEN: There's been a 

5 - change to the statute and the changed 

6 statute says you can get to some ultimate 

7 facts now but you cannot get to legal 

8 issues, and that's just a brand new 

9 change. 

10 THE COURT: I understand. 

11 

12 BY MR. TEST: 

13 Q Do you have an opinion as to how wide 

14 the easement is, based on your review of the July 11, 

15 1980 document? 

16 MR. ISBRANDTSEN: He cannot testify 

17 and it's not a fact in this case. 

18 THE COURT: How wide it is? I 

19 thought he stipulated it has nothing to do 

20 with this case. 

21 MR. ISBRANDTSEN: It either exists 

22 or doesn't exist. 

23 

24 BY MR. TEST: 

25 Q Now, Mr. Nelson, as of July 11th, 
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1 1980, the deed of easement is recorded. Which of the 

2 two parcels, being the Parkco Building Corporation 

3 parcel or the George J. Parker parcel, is the dominant 

4 estate on July 11, 1980? 

5 A The dominant estate would be the 

6 George J. Parker and the subservient would be the 

7 Parkco Building. 

8 Q Are there different ways to create a 

9 record easement? 

10 

11 doing so. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, there were different ways of 

Q What are the ways of doing so? 

A You can create an easement in the 

MR. ISBRANDTSEN: Object . There is 

law that tells us how you do it. You 

grant and convey an easement, that is an 

express easement, or you may reserve an 

easement, that is an easement by 

reservation, but he can't tell us what 

those ways are. That is giving an 

interpretation to a document, which he 

can't do. 

THE COURT: Sustain the objection . 

RUTLEDGE COURT REPORTING SERVICES 
(804) 482-5629 

145 



127 

1 BY MR. TEST: 

2 Q Mr. Nelson, do you have an opinion 

3 whether the deed of easement dated July 11, 1980 was 

4 the proper form of document to create the easement 

5 that --

6 MR. ISBRANDTSEN: Object, Your 

7 Honor. 

8 THE COURT: Overruled. 

9 THE WITNESS: Yes. 

10 

11 BY MR . TEST : 

12 Q Now, do you have an opinion as to 

13 whether or not the easement existed as of July 11th, 

14 1980? 

15 A Yes, I have an opinion. 

16 Q What is that opinion? 

17 A It did exist as of July 11, 1980 as of 

18 record. It actually existed prior to that at the 

19 MR . ISBRANDTSEN: Object, Your 

20 Honor. He is asking about the July 1980 

21 document. 

22 THE COURT: Sustain the objection . 

23 

24 BY MR. TEST: 

25 Q Do you have an opinion as from August 
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1 10, 1978 to July 11, 1980, there was an easement for 

2 the George J. Parker parcel? 

3 A Yes. 

4 Q In spite of the fact that no deed of 

5 easement was recorded before July 11, 1980? 

6 MR. ISBRANDTSEN: Object. He cannot 

7 give an opinion as to whether or not there 

8 was a preexisting easement. That is an 

9 ultimate fact in issue that calls for a 

10 legal conclusion. Counsel has said there 

11 may be an existing easement by necessity 

12 or preexisting use. He cannot give you an 

13 opinion as to whether or not those two 

14 situations existed. 

15 THE COURT: Sustain the objection. 

16 

17 BY MR. TEST: 

18 Q Let's come forward in time now, Mr. 

19 Nelson, to May 28, 1981. Did you find a document 

20 recorded on that date that indicated that Mr. George 

21 J. Parker had done something with the ownership 

22 interest he had in the Parker property, which is the 

23 green property here? 

24 A It was not recorded on that date but 

25 it was dated that day. 

117 
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1 Q That ' s the contract between Mr. Parker 

2 and Mr. and Mrs. Davis? 

3 A Yes. 

4 Q And you found that that document was 

5 recorded sometime in 1985, I think; correct? 

6 A June 20th, 1985. 

7 Q Now, let's go to July 22nd, 1980. Did 

8 you find a document that in some way impacted the 

9 title to the two parcels, the Parkco Building 

10 Corporation parcel and the George J. Parker parcel as 

11 of July 22, 1980? What took place? 

12 A There was a deed of trustee under a 

13 deed of trust. They had been originally taken out by 

14 J. K. Parker, Incorporated and that subsequently the 

15 property had been conveyed into other owners subjec t 

16 to the lien on this deed of trust, and the trustees's 

17 deed was dated that date and acted to vest title to 

18 both the benefited and burdened parcel in George J. 

19 Parker. 

20 Q So as of July 22, 1980, George J. 

21 Parker owns the entire parcel in its entirety, the 

22 same way the parcel existed in full ownership to 

23 Parkco Building Corporation back in '76; is that 

24 right? 

25 

118 

A That's correct. 
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1 Q As of July 22, 1980, what has happened 

2 to the easement that was recorded July 11, 1980? 

3 A At the time of vesting title in a 

4 common owner, there would be what's called a merger of 

5 title, in that the benefited and burdened estate have 

6 come under a commonality of ownership, and there being 

7 no express intention to maintain the easement, it 

8 ceased to exist at that time. 

9 Q Okay. Now, is that doctrine of merger 

10 something that you are familiar with in your expertise 

11 as a lawyer who does title searches and in your 

12 professional occupation? 

13 A Yes. 

14 Q To your knowledge, do you apply the 

15 doctrine of merger under any circumstances other than 

16 unity of title? 

17 A Yes. 

18 Q You do? When? 

19 A Well, as far as easements are 

·20 concerned, that's one way. The other way would be in 

21 a situation where a lender may agree to take back 

22 property in a means other than a foreclosure, such as 

23 a deed in lieu of foreclosure, and the lien itself, 

24 once the estate merged, the ownership merged with the 

25 party that holds the lien, absent an express intention 
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1 to maintain the easement, the lien merges and 

2 therefore it is extinguished. 

3 MR. ISBRANDTSEN: Your Honor, I 

4 would object and move to strike. It has 

5 - nothing to do with the facts of this case . 

6 THE COURT: Sustain the objection. 

7 

8 BY MR. TEST: 

9 Q Mr. Nelson, did you find anything at 

10 all of record as of July 22, 1980, that indicated to 

11 you that Mr. Parker was in anyway attempting to 

12 maintain or reserve or keep the easement of July 11th, 

13 1980? 

14 A At that time, no. 

15 Q Now, let's come forward to April 13th, 

16 1984, at which time the entire 7.103 acres is again 

17 divided in terms of ownership, and tell the Court what 

18 you found by document on that date? 

19 A On that date, George Parker and 

20 Patricia L. Parker, his wife, conveyed the property, 

21 the orange colored property there, to Parker Road 

22 Associates, a general partnership consisting of David 

23 J. Cross, John T. Henning, Harold Scattergood and P. 

24 Arthur someone, Peregoff or something it looks like. 

25 It conveyed the property with reference to the orange 
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1 plat saying saving and excepting the small piece in 

2 the back that we will call the Davis, call the Davis. -

3 MR. ISBRANDTSEN: I just ask that 

4 you read the paragraph. He is paraphrasing 

5 it. 

6 THE COURT: I have read it. 

7 THE WITNESS: It says subject to the 

8 easement. It makes a general exception to 

9 the easement and specific one to the one 

10 in question. 

11 

12 BY MR. TEST: 

13 Q Mr . Nelson, did you determine as of 

14 April 13th, 1984, whether this Parker parcel that was 

15 not conveyed out at that time had any access to any 

16 public road other than across the area which was 

17 previously described in the July 11 easement? 

18 A No, that was still the only means of 

19 access. 

20 Q Go from that point, April 13, 1984, to 

21 current. Is it correct that you found on December 

22 6th, 1985, Parker Road Associates conveyed the same 

23 property it owned to Southeast Metal Deck, Incorporated 

24 A 

25 Q 

151 

Yes. 

And on May 21, 1988 Southeast Metal 
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1 Deck, Incorporated conveyed that same property to Mr . 

2 Henning and Mr. and Mrs. Cross? 

3 A Actually there was a foreclosure of 

4 another deed of trust and the trustee under that or 

5 actually the substitute trustee under the deed of 

6 trust conveyed it to Mr. Henning and Mr. and Mrs . 

7 Cross. 

8 Q So is it correct that the day before 

9 that conveyance the property was still completely 

10 owned by Southeast Metal Deck, Incorporated? 

11 A Depending on the date the foreclosure 

12 was, but let's say yes. 

13 Q As of May 21, 1988, was this the same 

14 parcel that is then owned by Mr . Henning and Mr. and 

15 Mrs. Cross? 

16 A Yes. 

17 Q And has that same property gone 

18 through two more title changes, the first September 

19 23, '88 to the corporation known as Design Assistance 

20 Construction Systems? 

21 A Correct . 

22 Q And that was from Mr. Henning and Mr. 

23 and Mrs. Cross? 

24 A 

25 Q 

1~2 

Yes. 

And then that corporation, referred to 
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1 as DACS, conveyed that same property back to Mr. 

2 Henning and Mr. and Mrs. Cross on April 12, 1993? 

3 A Yes . 

4 Q Is that the current status of that 

5 property today? 

6 A Yes. 

7 Q From April 13, 1984, when Mr. Parker 

8 conveyed that property that Mr. Benning and Cross now 

9 owned and kept to himself the parcel we have talked 

10 about as the Davis tract, is the ownership of that 

11 parcel unchanged to today, July 7, 1994? 

12 A Subject to the contract that was 

13 recorded in favor of Mr. and Mrs. Davis, yes. 

14 Q And that's the contract that was 

15 recorded in 1985 you found dated May 28, 1981? 

16 A Yes. 

17 Q Now, after your review of all of those 

18 title documents, did you prepare a title commitment 

19 for Mr. and Mrs. Richard Davis dated September 21, 

20 1993, and follow that up with your letter of December 

21 a, 1993 to my law firm 

22 A Yes. 

23 Q -- regarding the existence of the 

24 title on this property? 

25 A 

153 

Yes. 

RUTLEDGE COURT REPORTING SERVICES 
(804) 482-5629 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

135 

MR. ISBRANDTSEN: I would object to 

anything to do to these title opinions 

given to Mr. Davis. It has nothing to do 

with the facts you have to determine. You 

allowed the previous documents in on the 

question of notice, but title commitment 

to Mr. Davis is irrelevant to the facts 

before us. 

MR. TEST : Judge, I don't think it 

is. 

THE COURT: What's the relevance? 

MR. TEST: The relevance is that 

this expert in the field of title 

examination has performed a title 

examination of this property for my 

client, Mr . Davis, and issued him a 

written opinion about that, which we want 

to put into evidence. 

THE COURT: The issue is not whether 

Mr. Davis thought he had an easement. The 

issue is whether he has an easement. 

MR. ISBRANDTSEN: Judge, to make it 

clear 

THE COURT: Wait, Mr. Isbrandtsen. 

MR. TEST: And to aid the trier of 
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fact in a determination as to whether or 

not there has been an easement of record 

from any point since July 11th, 1980 on. 

We know Mr. Nelson's opinion. 

1~S 

THE COURT: We pretty much zeroed in 

on the issue at this point. The key is 

April 13th, 1984, that's the key. 

MR. ISBRANDTSEN: That's right. 

THE COURT: In '84 it either came 

back or it didn't. That's the whole 

thing. 

MR. TEST: That's what we are here 

about, to summarize in a nutshell, and I 

think this witness' testimony on that in 

the form of expert testimony --

THE COURT: I'm going to allow it 

and I'll just say it goes to the weight 

and not to the admissibility, Mr. 

Isbrandtsen. 

MR. TEST: That should be the next 

Defendants' exhibit. 

THE COURT: Are there two of them? 

MR. ISBRANDTSEN: Can you give me a 

copy? I have not been provided that one. 

MR. TEST: I sent them both to you. 
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MR. ISBRANDTSEN : Not the Davis one . 

MR. TEST: I sent them both to you 

on March 28th. 

MR. ISBRANDTSEN: I'm just looking 

for the Davis opinion. This is not an 

opinion on the Davis property. This is an 

opinion on all the properties that you are 

showing me now. That one you have give n 

to me. 

THE COURT: Which one you are 

looking for? 

MR. ISBRANDTSEN: You haven't giv en 

me this one, September 21, 1993. 

THE COURT: Do you know what it 

says , Mr . Isbrandtsen? Let's put them 

both together and make them Defendants' 

Exhibit No . 9, it will be. 

MR. ISBRANDTSEN: Lawyer's Title 

opinions. 

THE COURT: It's a binder apparently 

dated September 21 , '93, and a letter 

dated December 8, '93 from LTIC to Clark 

and Stant, subject, the Davis property 

that we are referring to here. 
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1 (Whereupon, the documents 

2 referred to were marked as 

3 Defendants' Exhibit No. 9.) 

4 

5 MR. ISBRANDTSEN: That's over my 

6 objection. 

7 THE COURT: I understand. Go 

8 ahead. 

9 

10 BY MR. TEST: 

11 Q Mr. Nelson, can you discuss with us, 

12 please, the concept of implied easement by prior use? 

13 MR. ISBRANDTSEN: Judge, that's what 

14 you have to do. 

15 THE COURT: Sustain the objection. 

16 MR. TEST: I don't have any other 

17 questions of the witness. 

18 

19 CROSS-EXAMINATION 

20 

21 BY MR. ISBRANDTSEN: 

22 Q Let me see if I can put this in a 

23 nutshell. Don't we all agree, and the one · opinion I 

24 didn't object to, was that the easement was gone by 

25 the doctrine of merger; correct? 

1~7 
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1 A Correct. 

2 Q Let's see if we also agree to this: 

3 The easement was also wiped out, if it existed, 

4 because there was a previously recorded deed of trust 

5 back in 1976, right here, on the whole piece of parcel 

6 before the easement was conveyed by Parkco to Mr. 

7 Parker, do you agree on that? 

8 A Not in the sense 

9 THE COURT: Excuse me, it doesn't 

10 matter, Mr. Isbrandtsen. It doesn't 

11 matter. It's from '80 on that I've got to 

12 worry about. 

13 MR. ISBRANDTSEN: I just want to 

14 make sure we are clear. It's not just on 

15 the doctrine of merger. 

16 THE COURT: I understand. 

17 

18 BY MR. ISBRANDTSEN: 

19 Q Now, you said, and I wrote this down, 

20 that the deed of easement in 1980 was in proper form, 

21 it was a proper form to create an easement? 

22 A Yes. 

23 Q And that's because it includes a grant 

24 that says this is a deed of easement and I'm granting 

25 an easement, not I'm, Parkco is granting an easement 

1::i8 
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1 to Mr. Parker? 

2 A Correct, and they were the property 

3 owner at that time and would have the power to do so. 

4 Q Okay. And you agree that looking in 

5 the 1984 deed from Parker to Parker Road Associates, 

6 there is no grant language at all with respect to an 

7 easement, is there? 

8 A There wouldn't be any need to be. 

9 Q Can you agree with me there is no 

10 grant language anywhere in that document that relates 

11 to an easement? 

12 A There is no granting of an easement, 

13 no. 

14 Q Your theory, as I understand, was that 

15 the old easement which had been extinguished by merger 

16 has come alive again by mentioning and saying that you 

17 are taking title subject to? 

18 A Yes. 

19 Q That is your theory? 

20 A Yes. 

21 Q Are you familiar with the case of 

22 Read? Let me pull it out for you here. 

23 

24 

25 

159 

MR. TEST: Judge, if I may, this 

line of questions I couldn't get into. 

Why is it Mr. Isbrandtsen can ask him? 
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1 THE COURT: I would sit down, Mr. 

2 Test, and let him go ahead and try again 

3 or leave it alone. 

4 

5 BY MR. ISBRANDTSEN: 

6 Q Read versus Jones, that explains t he 

7 right is not merely so as to survive on severance of 

8 the properties, it goes on to explain that you can't 

9 revive a previously extinguished property except by 

10 grant; are you familiar with that concept? 

11 A I am familiar with that concept but I 

12 would add that the facts in the cases are very 

13 different. 

14 Q You agree with the concept and that's 

15 what the Supreme Court ruled, you just said the Read 

16 case is inapplicable? 

17 A In this situation, yes. 

18 Q Is it in determining that the 1980 

19 easement was a proper form of easement and comparing 

20 that to the 1984 "subject to" language, would you 

21 agree with me that when the "subject to" language was 

22 put in the deed, the purpose was to comply with the 

23 notice requirements and put the buyer on notice that 

24 there was this easement out there so go look and 

25 check? 

1GO 
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1 A No, I don't agree with that . 

2 Q You are familiar with the recording 

3 statutes and the notice and so on in Virginia? 

4 A Yes. 

5 Q And are you aware that a reference ~n 

6 documents to all easements, restrictions and so on and 

7 so forth as of record puts a buyer on notice? 

8 A The buyer is on notice of anything in 

9 its chain of title regardless of whether the 

10 instrument conveying title to him makes reference or 

11 not. 

12 Q So if the reference was subject to a 

13 lis pendens in this 1984 deed, the purpose of putting 

14 that in there would be to check out the validity of 

15 the lis pendens to see if it effects your property? 

16 A I don't know if that would be the 

17 purpose or not. It could be a purpose. 

18 Q You are a title lawyer? 

19 A Uh-huh. 

20 Q As part of your job, you search titles 

21 and determine chains of title and write title 

22 insurance policies to disclose the existence of liens 

23 and encumbrances and things that effect titles? 

24 A 

25 Q 

1G1 

Correct. 

In this particular case, in 1988, or 

RUTLEDGE COURT REPORTING SERVICES 
( 804) 482-5629 



143 

1 excuse me, 1984 when there was a disclosure in a title 

2 binder that there was an easement, your company took 

3 the position that at that moment in time the easement 

4 was valid; correct? 

5 - A We took it as an exception to title. 

6 Q Because you believed that it might be 

7 valid? 

8 A Right. 

9 Q And now you are telling us that your 

10 opinion as of the moment before, that is the status of 

11 title as of a moment before my clients took title back 

12 in 1984 was that the easement was not valid because it 

13 had been extinguished at that moment? 

14 A Correct. 

15 Q So your company made a mistake, did it 

16 not --

17 A No. 

18 Q -- in excepting from that? 

19 A No. 

20 Q So your company puts in exceptions 

21 even though a careful examination of the record would 

22 have shown that the easement was not an appropriate 

23 exception? 

24 A The policy in 1984 showed the old 

25 easement as an exception because the deed which vested 

1G2 
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1 title in our insured conveyed the property subject to 

2 general easements, just the general language that 

3 would usually appear in deeds, but it conveyed 

4 specifically subject to the easement recorded in deed 

5 book whatever. And I apologize, I don't have the deed 

6 in front of me. Here it is . 

7 Q You are putting the cart before the 

8 horse, aren't you? You didn't see that deed before it 

9 was prepared? You prepared the binder first, you sent 

10 it to the lawyers, the lawyers prepared the deed from 

11 the binder, didn't they? 

12 A I can't answer that question because I 

13 don't have a copy of the documents. 

14 Q Don't your documents reflect you do 

15 not have an unsigned'deed in your file? 

16 A I don ' t have any part of that file. 

17 All I have is the policy. 

18 it. 

No one asked me to retrieve 

19 Q So you can't tell us whether or not --

20 well, you can tell us whether or not the moment before 

21 the deed in any clients in '84 that there was no 

22 easement, you are telling us that? 

23 A Right. 

24 Q And you are telling us if the title 

25 policy disclosed an easement, that would have been 

163 
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1 incorrect at that moment? 

2 A If the policy had been issued prior to 

3 recordation, it would have insured Mr. Parker and 

4 there would have been no easement, that's correct . 

5 - Q So if there was no easement at the 

6 time my clients take title, you're trying to tell us 

7 that there's some way subject to an old easement that 

8 doesn't exist somehow recreates it? 

9 A Yes. There are other ways to do it, 

10 too, but that is certainly one way. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Any further questions, 

Mr. Isbrandtsen? 

MR. ISBRANDTSEN: No, sir. 

THE COURT: Mr. Test? 

MR. TEST: I have nothing further. 

THE COURT: You may be excused. 

(Whereupon, the witness was 

excused.) 

THE COURT: Who do you have next, 

Mr. Test? 

MR. TEST: Mr. Davis. He is 

probably going on half an hour or 45 

minutes on direct. 
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1 THE COURT: Let's see how it goes. 

2 If we get to a good stopping point and we 

3 get hungry, we will stop. 

4 

5 RICHARD F. DAVIS 

6 having been first duly sworn, was 

7 examined and testified as follows: 

8 

9 DIRECT EXAMINATION 

10 

11 BY MR. TEST: 

12 Q State your full name. 

13 A Richard F. Davis. 

14 Q Mr. Davis, would you please tell the 

15 Court your involvement with two things: The use of 

16 this parcel of land back here behind the Lynnhaven 

17 Lincoln Mercury dealership that you and your wife are 

18 under contract to buy from the Parker Estate or Mr. 

19 Parker. Tell the Court beginning in the early 1970's 

20 your involvement with that land and your involvement 

21 with the road that runs across Mr. Henning and Mr. 

22 Cross' property, beginning in 1972. 

23 

24 

25 

1G5 

MR. ISBRANDTSEN: Your Honor, let me 

just note an objection. If counsel will 

clear this up, I think we have agreed that 
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1 there is no easement by prescription. 

2 THE COURT: I thought we did , too . 

3 MR. ISBRANDTSEN: I want to make 

4 sure we are not allowing evidence in for 

5 that purpose. 

6 MR. TEST: No, there is no adverse 

7 position argument. 

8 THE COURT: Let's kick it up into 

9 '78 then. 

10 

11 BY MR. TEST : 

12 Q Sometime in 1972, Mr. Parker 

13 approached you, Mr. Davis, and said you could use t he 

14 building back here on his land rent free if you wou ld 

15 give some work to him as a trade-off; is that correct? 

16 A He approached me after he gave me 

17 permission to park under the tree that's on the 

18 property now; let ' s not forget that . Then one day he 

19 approached me some few months later to follow him, to 

20 go with him up this lane that I had never been up 

21 before. 

22 Q Is it up the dirt road that was o n t he 

23 property there? 

24 A 

25 Q 

1G6 

The dirt road to show me the build ing. 

What year was that that you walk e d up 
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1 the dirt road with him? 

2 A That had to be somewhere in '72. 

3 Whether it be -- probably the spring of 1972. 

4 Q Okay. Now, from 1972, that point, 

5 untll 1993, how often did you use that dirt road? 

6 A Ten thousand nine hundred and 86 

7 times. I mean, I don't want to be smart, but daily, 

8 weekly, seven days a week, three hundred and 65 days a 

9 year. 

10 Q What kind of things did you drive up 

11 and down at that time? 

12 A Tractor trailers, pickup trucks, 

13 buses. 

14 Q Heavy equipment? 

15 A Heavy equipment. 

16 Q On flatbeds? 

17 A On lowboys. 

18 Q Were you taking them from Parker Lane 

19 to the property back here that you now have under 

20 contract with Mr. Parker? 

21 A Yes. 

22 Q Were you working on those pieces of 

23 equipment in the metal shed building that's there? 

24 A 

25 Q 

lG? 

Yes, sir. 

Were you also storing some of those 
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1 pieces of equipment on the land that you have under 

2 contract? 

3 A While it was being rejuvenated, yes. 

4 Q Until you first talked to Mr. Shepherd 

5 in the spring of 1993, did you ever have any other 

6 access to this parcel other than down that dirt road? 

7 A It was impassable from that property 

8 to mine . 

9 Q Okay. What did you do, if anything, 

10 to maintain this dirt gravel road from 1972 to '73 on? 

11 A I was told by the two gentlemen here 

12 many times and by Mr. Parker himself that one thing I 

13 must do, maintain that road. 

14 Q What did you do to maintain it? 

15 A I owned motor graders at different 

16 times and would grade it myself many times. I would 

17 go over to the plant and get gravel from Dick Brewer; 

18 they have a scrap pile . 

19 Q Is the gravel plant somewhere near the 

20 end of Parker lane? 

21 A The cement plant at the end of Parker 

22 Lane. 

23 Q Would you do that maintenance wit h the 

24 gravel on a yearly basis? 

25 A 

1G8 

More likely on a monthly basis, 
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1 particularly the winter time. 

2 Q Now, is it correct that you leased the 

3 property first under a verbal agreement with no rent 

4 to Mr. Parker and later under an agreement to pay rent 

5 from 1973 until you signed your contact dated May '81 

6 which you signed in June of '82, you were leasing that 

7 property from Mr. Parker? 

8 MR. ISBRANDTSEN: Object. Counsel 

9 knows for three years in there there was 

10 no lease or discussion. He used it for 

11 fixing up the guy's recreational vehicle. 

12 

13 BY MR. TEST: 

14 Q Is it correct, Mr. Davis, for 1972 or 

15 '73, for a period of two or three years, you used the 

16 road and the building and land back there under an 

17 agreement with Mr. Parker where you didn't have to pay 

18 him anything? 

19 A That's true. 

20 Q There came a time when he said you 

21 have to pay him something to rent it? 

22 A January 1977. '75, '75. 

23 Q You're not certain what year it was? 

A Three years later come January I 

25 started paying rent. 

1G9 
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1 Q January of some year, '75 or '77 , you 

2 began paying rent. Did you pay rent continuously 

3 every month to Mr. Parker until you signed your 

4 contact which is dated May 28, '81? 

5 A That's true. 

6 Q Thereafter, having made the contract 

7 payments to Mr. Parker, every month and every year 

8 since you signed the document, June of '82, to today? 

9 A That's true. 

10 Q Are you still paying the contract to 

11 Mr. Parker? 

12 A Yes. 

13 MR. ISBRANDTSEN: Parker estate. 

14 

15 BY MR. TEST: 

16 Q Are you paying the contract payments 

17 to the Parker estate? Mr. Parker is dead. 

18 A My wi fe does that, but I assume that's 

19 true. 

20 Q From June of '82 when you signed your 

21 contract with Mr. Parker to buy the land, from that 

22 date until the spring of ' 93, did your use of the road 

23 or the property change in anyway or was it the same? 

24 A 

25 Q 

170 

It didn't change any. 

Did it increase or decrease? 
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1 A What didn't increase or decrease? 

2 Q Your use of the road. 

3 A If anything it increased because I was 

4 busier. 

5 Q Did there come a time in the spring of 

6 1994 when you came to know Mr. Henning and Mr. Cross? 

7 THE COURT: '84? 

8 MR. TEST: '84. 

9 THE COURT: You said '94. 

10 

11 BY MR. TEST: 

12 Q I apologize. Did there come a time in 

13 the spring of '84 when you came to know Mr . Henning 

14 and Mr. Cross? 

15 A Yes. 

16 Q Did you know them before that? 

17 A I knew them before they signed the 

18 contract on the building. 

19 Q But you knew them briefly? 

20 A No, I knew them pretty well. 

21 Q I want to focus your attention on when 

22 they first started using the property over which the 

23 road runs, which was sometime in 1984. 

24 A In '84, that's when they bought the 

25 property, right. 

171 
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1 Q Yes. 

2 A I knew them before that. 

3 Q Focus on '84 when they bought the 

4 property . 

5 - A I made an appointment with those t wo 

6 gentlemen and Mr. George Parker to meet, that I knew 

7 of a building that they could buy, that I thought they 

8 could buy, so we met there, if I remember, and they 

9 discussed this, this and that. So I left, I didn't 

10 want to get involved in that. I had told them that 

11 Mr. Parker had finally -- it's my property and they 

12 would probably do the same thing for these gentlemen. 

13 As I understand it, they first initially took over 

14 with some sort of a financial setup whereby Mr. Parker 

15 did help them financially. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

172 

MR. ISBRANDTSEN: I think what is 

the question is what did he talk about 

with them. 

THE COURT: Let him finish. I think 

he will finish. 

THE WITNESS: I'm trying to do the 

best I can. I made the appointment, I 

found the building . The financial part 

I'm not so sure, but I think Mr. Parker 

did help them financially, I think so, and 
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1 that's that. What else? 

2 

3 BY MR. TEST: 

4 Q Mr. Henning and Mr. Cross moved into 

5 the - property? 

6 A Right away, right away. 

7 Q During the time they next moved in, 

8 were you using the road? 

9 A Oh, gosh. 

10 Q Yes or no? 

11 A Many, many, times. 

12 Q Did you in fact continue to use the 

13 road while they were there? 

14 A Oh, yes . 

15 Q Did you use the road to haul some of 

16 their equipment? 

17 A Many, many, many, many times, namely 

18 15 loads to Beulah, North Dakota from that plant. 

19 Q From spring of '84 to the spring of 

20 '93, when you first started talking to Mr. Bill 

21 Shepherd, in that ten-year period, '84 to '93, did you 

22 use the road regularly? 

23 A 

24 Q 

25 using it? 

173 

Daily. 

Did Mr. Henning and Mr. Cross see you 
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1 A Absolutely. 

2 Q What type of things were you driving 

3 up and down the road? 

4 A I had two truck tractors, several 

5 trailers ; I used to work for them and other people, 

6 lowboys. I would haul equipment in, rejuvenate i t . I 

7 was the only lowboy operator other than the general 

8 contractors in Tidewater who had lowboys. All 

9 contractors have their own lowboys, but if John Doe 

10 wanted to haul something to Charlotte, North Caro l ina, 

11 it was me that done it. 

12 Q Since you talked to Mr. Shepherd and 

13 entered into your agreements with Mr. Shepherd where 

14 Mr. Shepherd now leases the property from you, you 

15 have had some run-ins with Mr. Henning and Cross over 

16 the use of the road? 

17 A It all started over the use of the 

18 road, yes, sir, over the road. 

19 Q Since about February of 1994, the past 

20 four or five months, you stopped trying to use t h e 

21 road? 

22 A 

23 Q 

' 24 A 

25 Q 

Yes. 

Is it blocked? 

Yes. 

Was there a series of time it was 
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1 blocked and you moved it? 

2 A I must admit I did . 

3 Q When you moved the barriers and tried 

4 to get in and out, what is it you were driving in and 

5 out? 

6 A Tractor trailers, pickup trucks. 

7 Q If you don't drive a tractor trailer 

8 or pickup truck down that road across Mr. Henning and 

9 Cross' property and you need to drive a tractor 

10 trailer on your property that you are buying from Mr. 

11 Parker, how else can you get it on there? 

12 A 

13 lot. 

14 Q 

15 A 

16 Q 

17 A 

Through the back Ford Motor Company 

Through Mr. Shepherd's property? 

(Witness nodding affirmatively). 

Have you attempted to do that? 

I have done it a few times, but when 

18 you see two blocks of 40 thousand dollar Lincolns, you 

19 hold your breath when you do it. 

20 Q Do you continue to have a need to 

21 bring your tractor trailers onto the parcel that you 

22 are buying from Mr. Parker today? 

23 A Yes, I was on there yesterday with a 

24 tractor trailer. 

25 Q You were on your parcel but you 
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1 weren ' t coming down the road? 

2 A I weren't coming down Parker Lane, no. 

3 Q Do you still have a need to bring 

4 tractor trailers onto your property today? 

5 - A Yes, sir. 

6 MR. TEST: One moment, Your Honor. 

7 I think I may be finished . That's all t he 

8 questions I have, Judge. Oh, I'm sorry , I 

9 do have a couple more. One second. 

10 

11 BY MR. TEST: 

12 Q Until, I think it was a month or t wo 

13 ago, Mr. Shepherd testified that you created an 

14 opening between your parcel and the back of the 

15 Lynnhaven Lincoln dealership; is that correct? 

16 A I made a road, yes, sir. 

17 Q When did you do that? 

18 A Oh, gosh, it was some two or three 

19 weeks after we had a verbal agreement on he would move 

20 over, whenever that was . 

21 

22 year? 

23 

24 

25 

Q Okay. So sometime within the last 

A Yes . 

MR. ISBRANDTSEN: Object, he said 

t wo or three weeks after the verbal 
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1 contract. That's a whole lot closer to 

2 May of 1993 than last year and it is 

3 important. 

4 THE WITNESS: That's possible. 

5 That's very possible. 

6 

7 BY MR. TEST: 

8 Q Prior to that point in time, did you 

9 have any other way of getting into your parcel other 

10 than the road through Benning and Cross? 

11 A There was no other way. 

12 MR. TEST: No other questions. 

13 THE COURT: I'm going to go ahead and 

14 take a break and then you can cross-examine . 

15 

16 EXAMINATION 

17 

18 BY THE COURT: 

19 Q Let me ask a question while I'm 

20 thinking about it, Mr. Davis. You leased the whole 

21 piece of property? 

22 A Talk up. 

23 Q You leased the whole piece of property 

24 to Mr. Shepherd? 

25 A Leased it to him? Lease purchase. 
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1 Q Right, lease purchase? 

2 A Yes, sir. 

3 Q The whole thing? 

4 A What I own. What little piece that I 

5 own. 

6 Q I understand. Now, you said you still 

7 bring equipment on there? 

8 A Yes, sir. 

9 Q What kind of deal have you got with 

10 Mr. Shepherd at this point about your using the 

11 property that he is paying you for? 

12 A Well, there's no other way in there, 

13 and I had an agreement, I said if I want to sell you 

14 this, I need a place to park. I'm down at the cement 

15 plant with three trailers and that's all the room they 

16 have. The cement plant and Post Office and Parker 

17 Lane, it's all right there in the package. Just 

18 yesterday I had to drop a flatbed; I have a flatbed 

19 and I dropped that. A lot of times I use the flatbed 

20 and a lot of times I use the other one. I was in 

21 yesterday and swapped trailers. 

22 Q You apparently are getting along 

23 pretty well with Mr. Shepherd at this point? 

24 A 

25 Q 

178 

Very close. 

Suppose Mr. Shepherd were to say, Mr. 
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1 Davis, I'm going to use the whole thing, you are going 

2 to have to get your stuff out of there, what would you 

3 do at that point? 

4 A I don't have to, it's in my contract. 

5 Q Okay. All right. 

6 MR. ISBRANDTSEN: Judge, I would --

7 it ain't in here. 

8 THE COURT: I understand. I 

9 understand exactly that it's not in there, 

10 that's why I asked the question . 

11 THE WITNESS: Are ya'll saying it's 

12 not in my contact? Is that what you said? 

13 THE COURT: That's what we are saying. 

14 MR. ISBRANDTSEN: It never has been. 

15 THE WITNESS: No, wait a minute. 

16 No, wait a minute. This was the meeting 

17 with the lawyers that I could hold a 

18 50-foot piece guaranteed, it was mentioned. 

19 MR. TEST: Judge, the documents 

20 speak for themselves . I can bring Mr. 

21 Shepherd back to discuss what verbal 

22 agreements they have. 

23 

' 24 BY THE COURT: 

25 Q 

179 

I understand that and I understand 
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1 ya'll have an agreement between the two of you and 

2 maybe a handshake, but these fellows are right, Mr. 

3 Davis, it's not in there in writing. 

4 A I would have swore it was. 

5 Q Without going too far, your thought is 

6 that you had a right to keep your equipment there? 

7 A Yes, sir, 50 foot right of way, yes, 

8 sir. I just knew it was, so I'm sorry. 

9 THE COURT: I understand what you 

10 are saying at this point. I just wanted 

11 to get something cleared up. Ya'll can 

12 chat about that at lunch time. We will 

13 take a break until 2:00. 

14 

15 (Whereupon, there was a recess). 

16 

17 THE COURT: Mr. Isbrandtsen, are you 

18 ready? 

19 MR. ISBRANDTSEN: I understand Mr. 

20 Test has some more questions. 

21 

22 FURTHER DIRECT EXAMINATION 

23 

24 BY MR. TEST: 

25 Q 

180 

Mr. Davis, you were talking about the 
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1 fact that you have driven a tractor trailer in the 

2 last year or so to your parcel back here behind the 

3 Lynnhaven Lincoln Mercury dealership going through the 

4 dealership parking lot. I want to orient a little bit 

5 and - introduce these pictures . Can you identify what 

6 this picture shows? 

7 A That's leading in off Virginia Beach 

8 Boulevard to the Post Office, cement plat. 

9 Q Does that show Parker Lane? 

10 A It shows Parker Lane. 

11 MR. TEST: Next defendants' exhibit. 

12 THE COURT : Are they essentially the 

13 same thing? 

14 MR . TEST: No, I want to show you 

15 how the access goes into this road. 

16 THE COURT : All right, Defendants' 

17 10. 

18 

19 (Whereupon, the document 

20 referred to was marked as 

21 Defendants' Exhibit No. 10.) 

22 

23 BY MR. TEST: 

24 Q Does this show Parker Lane access to 

25 the Henning and Cross parking lot and their chain link 
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1 fence? 

2 A It does . 

3 MR. TEST: Defendants' 11, Judge. 

4 THE COURT: All right. 

5 

6 (Whereupon, the document 

7 referred to was marked as 

8 Defendants' Exhibit No. 11.) 

9 

10 BY MR. TEST: 

11 Q And is this a photograph, Mr. Davis, 

12 of the gravel dirt road on Mr. Henning and Cross' land 

13 looking down toward your parcel? 

14 A It does. 

15 MR. TEST: Exhibit 12, Judge. 

16 THE COURT: All right. 

17 

18 (Whereupon, the document 

19 referred to was marked as 

20 Defendants' Exhibit No. 12.) 

21 

22 BY MR. TEST: 

23 Q Mr. Davis, is this a photograph of the 

24 Lynnhaven Mercury dealership parking lot showing your 

25 land on the back? 
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1 A Yes. 

2 Q Is that how it appears today? 

3 A Yes, sir. 

4 MR. ISBRANDTSEN: Didn't we agree 

5 those were taken in the spring of this 

6 year? 

7 MR. TEST : That was taken sometime 

8 in the spring of 1994, Judge. 

9 MR . ISBRANDTSEN: Before the maJor 

10 work was done to his parcel. 

11 MR. TEST: To Mr. Davis' parcel. 

12 THE COURT: You can't even tell in 

13 this picture. 

14 THE WITNESS: It wouldn't even show 

15 it anyway. · It's pointing in the wrong 

16 direction. 

17 THE COURT: The cars are blocking 

18 the view. 

19 

20 (Whereupon, the document 

21 referred to was marked as 

22 Defendants' Exhibit No. 13.) 

23 

24 BY MR. TEST: 

25 Q 
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1 Lynnhaven Lincoln parking lot? 

2 A Right. 

3 THE COURT: That would be 14. 

4 

5 (Whereupon, the document 

6 referred to was marked as 

7 Defendants' Exhibit No. 14.) 

8 

9 BY MR. TEST: 

10 Q The last two pictures I introduced 

11 showing the Lynnhaven Mercury dealership parking lot, 

12 is that the area of the parking lot that you have to 

13 drive your tractor trailer through today? 

14 A Yes. 

15 Q Would you, just for the sake of the 

16 Judge and counsel, show me the method by which you 

17 come off of Virginia Beach Boulevard to get a tractor 

18 trailer to your site today as compared to how you did 

19 that before? 

20 

21 

22 

23 

24 

25 

MR. ISBRANDTSEN: Object based on 

relevance. 

THE COURT: Overrule the objection. 

Go ahead. 
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1 BY MR. TEST: 

2 Q I want you to trace for me on this 

3 photograph and use this pen coming -- how do you come 

4 down the boulevard with your tractor trailer, from 

5 which direction? 

6 A Assuming I come off the interstate and 

7 take Lynnhaven North, at R. K. Chevrolet make a right, 

8 stay in the inside lane, come on down to 

9 Q You are coming down Virginia Beach 

10 Boulevard? 

11 A Great Neck Road . You have to pass the 

12 Lincoln Mercury dealer. 

13 Q Why? Explain why. 

14 A You can't make a right in there, there 

15 isn't enough room. There isn't enough room if you 

16 took all four lanes to get in there, so to play it 

17 safe and not hurt anybody, you come on down to Great 

18 Neck Road, you come by this Seay building, S-E-A-Y 

19 people, you come out and make a left turn and get in 

20 the left lane, there's a cut-off road, you make a 

21 left. 

22 

23 line. 

24 

25 

Q Okay. Now, use the pen and draw the 

I want to show counsel where you have drawn. 

MR. ISBRANDTSEN: Let me come up 

there, if you don't mind. 
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1 BY MR . TEST: 

2 Q Is the black mark where you have 

3 indicated you have to turn your tractor trailer left 

4 off of Virginia Beach Boulevard into the Lynnhaven 

5 Mercury dealership parking lot? 

6 A That ' s true. 

7 Q And is that area of the parking lot 

8 the same as is shown in the two photographs --

9 A Same. 

10 Q -- that I just showed you? 

11 A Same. 

12 MR. TEST : That's all I have, Judge. 

13 THE COURT: All right . 

14 

15 CROSS-EXAMINATION 

16 

17 BY MR. ISBRANDTSEN: 

18 Q But you don't have any rights under 

19 your agreement to bring in any tractor trailers on the 

20 property you have leased to Mr. Shepherd, do you? 

21 A The property that I lease? 

22 Q You don't have any right to bring 

23 anything on that property? 

24 A Well, I could have swore it was in the 

25 contract, but yes, sir, we discussed it at our meeting 
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1 that I could use 50 feet. 

2 Q Do you agree with me, you have had 

3 lunch to look through this document, that there is no 

4 mention in this document any right you, as a landlord, 

5 you- have to use any of the property to Mr. Shepherd 

6 other than to inspect it? 

7 A To inspect it? You lost me. To 

8 inspect what? 

9 THE COURT: I think the document 

10 speaks for itself. 

11 

12 BY MR. ISBRANDTSEN: 

13 Q So, Mr . Davis, assuming that you have 

14 no right to be on that property except to inspect, why 

15 do you need to go on there or why do you want to go on 

16 there with tractor trailers? 

17 A Well, we did have a discussion and he 

18 said I could park there, and since I can't come up 

19 Parker Lane I have no other choice. 

20 Q Now, you agree with me, don't you, 

21 that your cut-through that you put, the first 

22 cut-through that you put between the Davis property 

23 and the Lincoln Mercury dealer was before you signed 

24 the July 1993 agreement with Mr. Shepherd? It was 

25 after you started talking and before you signed the 

1 8 7 
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1 agreement? 

2 A I believe that would be correct. 

3 Q You also agree with me? 

4 A I believe that would be. 

- Q You also with don't agree me, you , 5 

6 that nobody had blocked the access road before the 

7 agreement with Shepherd was signed? You agree with 

8 me, don't you? 

9 A You are talking about my road that 

10 goes down to my shop? 

11 Q Yes. 

12 A Absolutely blocked before, absolutely 

13 blocked before, months before . 

14 Q Any photographs that you have take n to 

15 show that? 

16 A I took some photographs of a bent 

17 trailer that they had on our yard, it had a 1976 

18 inspection sticker and I took some pictures of that. 

19 Q But you didn't produce them to your 

20 lawyer who didn't produce them to me and have them in 

21 court today? 

22 A No, but I surely did take them . 

23 Q You also told the Judge that you paid 

24 rent to Mr. Parker from 1975 forward until you signed 

25 your contract to purchase; correct? 
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1 A Well, I still pay rent on it. I still 

2 pay rent on it. 

3 Q Are you telling us that you paid rent 

4 to Mr. Parker when he didn't even own this property? 

5 Are - you telling us that you paid rent to Mr. Parker 

6 from 1975, through 1976, through 1977? Is that what 

7 you are telling us? 

8 A I didn't exactly say that. I think it 

9 might have been '77, and I remember in January, he 

10 said, "Dick, it's high time you are paying rent." 

11 Q Wouldn't you agree with me that you 

12 did not pay any rent to Mr. Parker until after 1978, 

13 which is when he bought from Parkco this little biddy 

14 parcel? 

15 A Sir, we have canceled checks and I 

16 told my wife to bring them, from January of 1977 or 

17 January 1975, we have canceled checks. 

18 Q So you were paying rent to Mr. Parker 

19 and he didn't even own the property, Parkco did? 

20 A We paid it to Mr. Parker. 

21 Q Do you agree and would you explain to 

22 the Judge that Parkco is a company owned by Mr. 

23 Parkhurst, who is in no way related to Mr. Parker? 

24 A The day we started paying rent, I can 

25 assure you we paid George J. Parker rent. 
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1 Q Listen to me. 

2 A I'm listening. 

3 Q Parker is a different human being than 

4 Mr. Parkhurst; right? 

5 A I knew them both well. 

6 Q They are two different people? 

7 A I knew them both well. 

8 Q You knew them well. I am saying they 

9 are two people, do you agree with me? 

10 A Absolutely. 

11 Q Do you also agree with me that 

12 Parkhurst owned Parkco, the corporation that owned the 

13 property up until 1978? 

14 A I can't say who owned it. I didn't 

15 know that he even owned it. 

16 Q But you want us to believe that you 

17 were paying rent to Mr. Parker, who didn't own the 

18 property? 

19 A I can assure you we paid rent to Mr. 

20 J. K. Parker. 

21 Q Don't you finally acknowledge that you 

22 got snookered by Mr. Parker? 

23 A I heard that discussed but I would 

24 rather not believe that. 

25 Q 

190 

Let's try to understand it. 

RUTLEDGE COURT REPORTING SERVICES 
(804) 482-5629 

Here it 



172 

1 is, there's a time period when these two gentlemen 

2 tell you we don't want you using the access, they 

3 start having disputes with you, they don't want you 

4 using the access and you don't have any rights? 

5 A Who said that? 

6 Q These two guys . 

7 A They never said that. 

8 Q So they made that up? 

9 A Yes, more or less. 

10 Q Do you agree that there came a time 

11 when they said to you, if you think you have the right 

12 to use this property, get us some documents that show 

13 us, and you went and got for them the contracts? Do 

14 you remember that happening? 

15 A Nobody ever told me --

16 Q Mr. Davis --

17 A Let me say what I got to say so that 

18 way I don't get the horse before the cart. 

19 Q Don't let my questions get in the way. 

20 A Nobody ever approached me about using 

21 the road until these gentlemen had the big idea about 

22 patching their land, never. The only thing I did hear 

23 was to keep the road up. 

24 

25 

Q 

A 

Can you answer my question? 

I tried to. 
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1 Q Did you, at their request, provide 

2 them a copy of the contract you signed with Mr. 

3 Parker? 

4 A I did give them a folder. 

5 Q Did you? 

6 A Yes, I did. 

7 Q After that, didn't they come back to 

8 you and say look, we think you got snookered, look at 

9 paragraph nine on this contract that says you have to 

1 0 hold Mr. Parker harmless from any subdivision 

1 1 requirements, road improvements? 

1 2 A It came about in the '90's when they 

1 3 had other ideas with the property. 

14 Q Didn't they tell you they thought you 

15 got snookered and point you to that paragraph? 

1 6 A I believe they might have said that 

1 7 about Mr. Parker. 

18 Q Didn't they point you to article nine 

1 9 in the contract? 

20 A Well, it wouldn't have mattered if 

21 they did or didn't, I wouldn't have known what it 

22 meant. 

23 Q 

24 they do it? 

25 A 

Whether it mattered or not, didn't 

I'm not sure if they did or didn't. 
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1 We discussed Mr. Parker might have pulled one over on 

2 me but I really didn't care. 

3 Q Of course not. 

4 A I saved the shop. I'm glad you asked 

5 me that . They come down one day and he bought 30 

6 acres in Tucson, Arizona; you have two choices, buy it 

7 or get out. I liked to have had a heart attack. 

8 Q Because Mr. Parker had been letting 

9 you use this property and renting to you and said sign 

10 a contract to buy it or get out. What happened was he 

11 sent you down to Stanley Phillips and gave you a 

12 document and said sign it; right? 

13 A He didn't do that at all. He said you 

14 have to get out or buy it. I said Mr. Parker 

15 Q I can't afford it? 

16 A Exactly. 

17 Q And he said have you got ten thousand 

18 dollars? 

19 A You're a little ahead of me. Let me 

20 do it my way and that way I can be honest. He said, 

21 ''Maybe you can buy it." So I went home and didn't 

22 sleep for two weeks. I said what does he mean, maybe 

23 I can buy it, I've got 40 dollars in my pocket. I 

24 stopped by the office, when I finally got up nerve to 

25 stop by there, he had papers wrote up, "Have you got 
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1 ten thousand dollars." Would you believe I made an 11 

2 thousand dollar sale the day before? I said yes. We 

3 started talking. I gave him the ten thousand 

4 dollars. I saved the shop because I'm now making a 

5 hundred thousand dollars a year. 

6 Q You are making plenty of money? 

7 A More than I ever made. 

8 Q And you are doubling the price on your 

9 property by agreeing to sell it to Mr. Shepherd? 

10 A We are talking about two different 

11 time frames. 

12 Q And I'm talking about right now, you 

13 make plenty of money? 

14 A I don't see where what I make on my 

15 property is neither here nor there. 

16 Q You are asking this Judge in this caae 

17 to imply that there is some easement in your favor by 

18 saying that it's impossible for me to use this 

19 property if you don't imply this easement; isn't that 

20 what you are saying? 

21 A I never thought for one second that I 

22 couldn't use that road in my entire life until these 

23 gentlemen had better ideas. 

24 Q Until you signed a contract with Mr. 

25 Shepherd by which you said Mr. Shepherd, you have a 
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1 hundred percent use of that property? You don't need 

2 any access, do you? 

3 A Oh, I didn ' t tell him that. 

4 Q But that's what your agreement says? 

5 A No, because I'm still on the 

6 impression that I can use the road and to this very 

7 second use that road again. 

8 Q But you didn ' t include in the contract 

9 the road? 

10 A Contracts don't mean much to me . 

11 Q I guess not. 

12 A I thoGght my name, you know , I thought 

13 this mess was on the contract, I could have swore to 

14 it, but it weren't. Contracts don't mean nothing to 

15 me . I work and pay my bills and I want to save the 

16 shop and use the road. 

17 Q You remember these gentlemen telling 

18 you to go get a lawyer's opinion after they looked at 

19 your contract and said you got snookered and they said 

20 go talk to a lawyer, do you remember that? 

21 A Seems to me like I do . 

22 Q And you went to a lawyer and reported 

23 back to Mr . Cross you had seen the lawyer and 

24 basically he agreed with them, the first time? 

25 A Mr. Stanley Phillips, he is more 
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1 senile than I am, and I didn't get very far, you 

2 know. That poor old fellow. 

3 Q But you went to see a lawyer and Mr. 

4 Phillips told you they were right and you weren't, the 

5 first time? I'm talking about the first time you went 

6 back to them and said guys, it looks like you are 

7 right, I don't have this access, so will you agree 

8 with me that if you sell your property, sell mine too 

9 and get me the same price per acre? 

10 A Mr. Phillips --

11 MR. TEST: Hold it. He is asking 

12 him to divulge what Mr. Phillips may have 

13 told him. He can certainly tell what he 

14 told them. 

15 

16 BY MR. ISBRANDTSEN: 

17 Q You told them that basically? 

18 A Do you want to know what Mr. Phillips 

19 really told me? 

20 

21 them that? 

22 

23 

24 

25 

Q Answer my question, didn't you tell 

THE COURT: Wait a minute. 

MR. TEST: Mr. Isbrandtsen is now 

trying to get him to agree to the 

characteri zation which included what he 
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1 said Mr. Phillips told him. 

2 THE COURT: I think we need to move 

3 one step further and ask him as a result 

4 of his conversation with Mr. Phillips, 

5 what did he do. 

6 

7 BY MR. ISBRANDTSEN: 

8 Q As a result of your conversation with 

9 Mr. Phillips, did you go back and talk to these guys? 

10 A Oh, yes, I did, full speed ahead. 

11 Q Okay. 

12 A But see, you don't want me to tell you 

13 what Mr. Phillips really told me. 

14 Q The first time after you talked to Mr. 

15 Phillips and went back and talked to these guys, did 

16 you tell them 

17 A These two gentlemen here. 

18 Q -- words to the effect that you're 

19 right, I don't have this easement, the first time? 

20 A You know, I want to laugh. 

21 Q I don't want you to laugh. 

22 A You want to know really what 

23 happened? I went to see Mr. Phillips, he dug in a 

24 box. 

25 Q 
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Your lawyer is trying to help you with 
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1 this. Don't tell us what Mr. Phillips said. Did you 

2 go back to these two gentlemen after talking with Mr. 

3 Phillips and tell them in essence that Mr. Phillips 

4 said there is no easement in this document? 

5 A I told them that I did have an 

6 easement. Mr. Phillips went in the box and got a copy 

7 and showed me the ingress and egress on these things. 

8 There was three things. He said that --

9 MR. ISBRANDTSEN: Judge, I wasn't 

10 allowed to go into this stuff. 

11 MR. TEST: Judge, I'm trying to get 

12 him not to answer. 

13 THE COURT: Just let him go ahead. 

14 THE WITNESS: The successor 

15 THE COURT: I understand, go ahead. 

16 THE WITNESS: Give me three words, 

17 successor, heirs, and give me one more. 

18 

19 BY MR. ISBRANDTSEN: 

20 Q Assigns? 

21 A Assigns, and Mr. Phillips says don't 

22 even discuss it, don't go see nobody, that is your 

23 road because me and Mr. Parker wrote it up in the 

24 beginning. 

25 Q Because you had an easement that was 
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1 created back in 1980 that we have all agreed that was 

2 extinguished the following year? 

3 A I can't help you with that. 

4 Q That's right. 

5 A I can't help you with that, what 

6 happened in 1980. I'm out there driving a truck to 

7 Florida and I wouldn't have known what you were 

8 talking about anyway . 

9 Q Now, isn't it true that Mr. Parker 

10 never said to you words to the effect, you have 

11 permission to use this access? 

12 A Now --

13 Q Never once in the entire time you used 

14 this property did Mr. Parker ever tell you that you 

15 have the right to use this access? 

16 A He never once told me that I could use 

17 it or anyone else, nobody else in my entire life. 

18 Q Never told you you could use it, never 

19 told you you couldn't use it, just let you use it and 

20 said to you, "I want you to maintain it," that's all? 

21 A These two gentlemen --

22 Q I'm talking about Mr. Parker now. 

23 A Maintain was the word, including --

24 Q In your discussions with him, you knew 

25 that that agreement you had with him was for his 
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1 lifetime; isn't that true? 

2 A Whose? 

3 Q Mr. Parker's lifetime, that's the 

4 agreement you had with him, for his lifetime? 

5 A I don't care so much about Mr . 

6 Parker's lifetime; mine, not Mr. Parker's. 

7 Q Isn't that what you told us in 

8 depositions a week ago? 

9 A But I meant for my lifetime. I might 

10 have said that but I meant for my lifetime. 

11 Q That agreement was personal to you? 

12 Isn't the agreement you had with Mr. Parker for your 

13 personal benefit? 

14 A I would have to say that yes, 

15 personally, yes. The road was sort of like breathing, 

16 it was sort of automatic. 

17 Q You agree that Mr. Shepherd's use of 

18 the property now for a paint and body shop is a 

19 different use than you used it for? 

20 A Yes, entirely. Heavy equipment and 

21 cars are two different categories. 

22 Q And you agree that you are not using 

23 that property for the same use you made of it before? 

24 A I'm using it today as I always did, 

25 for equipment, parking trucks and trailers. 
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1 Q But you are not even using the 

2 building which is what you used to repair --

3 A No, that's true, I don't use the 

4 building . 

5 Q So you are not using it for the same 

6 use you used it before the agreement with Shepherd? 

7 A That would be the truth. 

8 Q And you did know from at least 1990 

9 forward that my clients wanted to develop their 

10 property and said to you we have got a problem with 

11 this access? 

12 A I didn't know what they were going to 

13 do with the property . I have since found out. 

14 Q But you knew --

15 A I knew they got upset with me 

16 overnight for something and I was trying to figure it 

17 out and, you know. 

18 Q You don't deny, sir, that you told 

19 them that when they sold their property, "Would you 

20 please try to sell mine with it?" 

21 A Years ago, Virginia Beach was 

22 interested in building a building, this was like four 

23 or five years ago, would they include my building if 

24 the Virginia Beach City wanted to buy some property. 

25 I knew nothing about H and Q. Virginia Beach 
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1 approached them and they were going to -- they said 

2 "Hey, Dick, what do you want for yours,'' ba-ba-ba , 

3 and they were going to get me a hundred grand, yo u 

4 know, that was fine, ba-ba-ba. From then on, things 

5 kind of changed. They didn't discuss the road wi t h 

6 me, they didn't discuss how much land. Mr . Cross one 

7 time asked me why didn't I go see the Ford people , and 

8 I have never forgotten that. 

9 Q Wasn't that at the same time they had 

10 the discussion with you about your contract with Mr. 

11 Parker in which they told you from their view of 

12 reading that contract you didn't have any rights t o 

13 the property? 

14 A That might have been in the realm of 

15 time. That could have been, yes, sir. 

16 Q Currently the only use that I 

17 understand you're making of your own property, other 

18 than leasing it out, is to store your vehicles in that 

19 50-foot access? 

20 A Storage would be a wrong word. 

21 Q You are parking them there for more 

22 than a couple of days? 

23 A Yeah. When you use one trailer one 

24 day and one the next, you don't store them, you park 

25 them. 
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1 MR. ISBRANDTSEN: I don't have 

2 anything further, Your Honor. 

3 THE COURT: Any redirect? 

4 MR. TEST: Just a couple of things. 

5 

6 REDIRECT EXAMINATION 

7 

8 BY MR. TEST: 

9 Q Mr. Davis, do you recall Mr. Shepherd 

10 testifying about the utility bill? 

11 MR. ISBRANDTSEN: Judge, that has 

12 nothing to do with the direct or the 

13 cross. 

14 THE COURT: Overrule the objection. 

15 Take a look at them. 

16 THE WITNESS: What is it we need to 

17 know? 

18 

19 BY MR. TEST: 

20 Q The question I have for you is: From 

21 sometime in 1981 or '82, when you signed your contract 

22 with Mr. Parker, until 1993 when you entered into your 

23 agreement with Mr. Shepherd, were you getting a 

24 utility bill for your property here, the Davis parcel 

25 from Vepco every month? 
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1 A A Vepco bill. 

2 Q And was it addressed for 130 Parker 

3 Lane? 

4 A 130 Parker lane. 

5 Q And Parker Lane is this little road 

6 right here where we talked about the road across Mr. 

7 Henning's and Mr. Cross' property starts? 

8 A Yes. 

9 Q Do you know what the address is for 

10 Mr. Henning's and Cross' property is? 

11 A 120 Parker Lane, mine is 130, or was 

12 rather. 

13 MR. TEST: That's all the questions 

14 I have. 

15 

16 RECROSS-EXAMINATION 

17 

1 8 BY MR. ISBRANDTSEN: 

19 Q May I just follow-up very briefly on 

20 that? He asked about your utilities, you have got no 

21 sewer on the property; right? 

22 A When I moved in 

23 Q Can you answer that? Is there no 

24 sewer on the property? 

25 A When I got the property there was 
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1 sewer. 

2 Q There was not sewer from the street? 

3 THE COURT: He is confused. Not 

4 city sewer, you had a septic tank? 

5 THE WITNESS: Septic tank. 

6 

7 BY MR. ISBRANDTSEN: 

8 Q Since you got the property that has 

9 gone into a state of disrepair? 

10 A I think Mr. Shepherd has filled it in, 

11 yes. 

12 Q And you have never made any effort to 

13 use the access to bring in utilities from Virginia 

14 Beach Boulevard, never tried to install any utilities 

15 from Virginia Beach Boulevard? 

16 A Utilities, I guess we called Vepco to 

17 put current in, if that's what you mean. 

18 Q That doesn't come from Virginia Beach 

19 Boulevard off your road, does it? 

20 A 

21 believe . 

22 Q 

23 access? 

24 A 

25 Q 

I think it comes down Parker Lane , I 

And you have never tried to pave that 

No, sir. 

And Mr. Henning and Mr . Cross told you 
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1 that when you took title you would have to do all of 

2 those things to get a legal subdivision? 

3 A I never took title because I wanted to 

4 void that hundred thousand dollar road, you're right. 

5 MR. ISBRANDTSEN: Nothing further . 

6 MR. TEST: No further questions. 

7 THE COURT: You may step down. 

8 THE WITNESS: Is that all? 

9 THE COURT: Yes, sir. 

10 MR. TEST: That's all the evidence I 

11 have. 

12 THE COURT: Anything in rebuttal, 

13 Mr. Isbrandtsen? I'm not begging, you 

14 understand. 

15 MR. ISBRANDTSEN: I understand. Mr. 

16 Cross, just briefly, Your Honor. 

17 

18 DAVID JOSEPH CROSS 

19 having been first duly sworn, was 

20 examined and testified as follows: 

21 

22 DIRECT EXAMINATION 

23 

24 BY MR. ISBRANDTSEN: 

25 Q State your full name, please. 
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1 A David Joseph Cross. 

2 Q Mr. Cross, you are one of the owners 

3 of this property? 

4 A That's correct. 

5 Q Do you know Mr. Davis? 

6 A Yes. 

7 Q Did you or Mr. Henning or anybody in 

8 your employ ever block off the access road prior to 

9 July, the end of July of 1993? 

10 A No. 

11 Q You are sure about that? 

12 A Yes. As a matter of fact, we 

13 contacted you to talk about it. 

14 Q Mr. Davis says you did, he said you 

15 did it lots of times; 

16 A We did it lots of times after that 

17 because each blockade we would put up he would do away 

18 with it. 

19 Q Was there ever any blockade before he 

20 signed that contract with Mr. Shepherd and this 

21 lawsuit started? 

22 

23 

24 

25 

A No. 

MR. ISBRANDTSEN: Nothing further. 

MR. TEST: I have a couple of 

questions, Judge. They don't cover that, 
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so I will make him my witness . 

MR. ISBRANDTSEN: He can't make him 

his witness, that is my rebuttal. 

THE COURT: That's true, Mr . Test . 

MR. TEST : It's not necessary. No 

questions, Judge. 

THE COURT : Thank you. Anything 

further, Mr. Isbrandtsen? 

MR. ISBRANDTSEN : I have no furt her 

evidence, Your Honor. 

MR. TEST : Nothing, Judge . 

THE COURT: All right. Mr . 

Isbrandtsen? 

MR. ISBRANDTSEN : Your Honor , for 

purposes o f closing , we have law which 

will explain that the burden to prove a n 

easement which is not of record is on the 

defendant in this case because they are 

the ones that maintain they have a right 

to access . We have shown that there is 

nothing as a record other than the 

possibility of the "subject to, " so it's 

their burden on t hat issue . We think we 

have established an adverse use, I don't 

think there ' s any doubt about that, 
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irreparable harm and all the things that 

we need to establish our injunction, but 

for the question of whether or not there's 

an easement, so I think that the 

appropriate thing to do would be to have 

me respond. 

THE COURT: Well, you are certainly 

welcome to do that if you want to. You 

can do that even without that preamble; if 

you simply respond. 

MR. ISBRANDTSEN: I will just 

respond then. 

THE COURT: All right. Mr. Test? 

MR. TEST: Judge, I assume Mr. 

Isbrandtsen has, but I have a memorandum 

of law for you which I would like you to 

read before you rule, but I can certainly 

take you through my argument now. 

One of the cases I cite is from 

another jurisdiction so I have a copy for 

you . 

I think that what the evidence shows 

is that Mr. and Mrs. Davis have an 

existing easement across the property of 

Mr. Henning and Mr . and Mrs. Cross for 
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either of three reasons, but the most 

valid reason is obviously there is a 

recorded easement. Our position, like the 

opinion of Mr. Nelson, is that if the 

easement ceased to exist by doctrine of 

merger when George Parker took title to 

the entire tract on July 22, 1980, he 

recreated a new easement by the 

reservation in the deed into Parker Road 

Associates. Now, it's clear that Parker 

Road Associates that took title in 1984 

-- yo~ have somewhat of an entirety of 

ownership through different corporations 

to today because Mr. Henning and Cross 

were partners in Parker Road Associates. 

We know that Mr . Parker and Mr. Henning 

was in Southeast Metal Deck or in their 

company DACS. 

The first question is whether 

there's an express reservation, was the 

language that Mr. Parker put in the deed, 

sufficient. Now, our position on that 

issue is this: The law in Virginia is 

that you can create an easement by, as I 

understand it, one of two ways: A deed of 
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easement which he did in '91 -- I mean 

'81, which is the method he has to do it 

when he is the grantee. The grantor gives 

him property and grants him a deed of 

easement . But when you have a reverse, 

when he is grantor and he is giving away 

property, he has to reserve back to 

himself some use of it, so rather than a 

deed of easement, the proper way is to 

create a reservation. 

We think that the reservation in the 

deed of April 13th, 1984 to Parker Road 

Associates is sufficient to create that 

easement for a couple of reasons. The 

first and most important one is it states 

right in the deed that it's being conveyed 

to these gentlemen or this company, 

partnership, Parker Road Associates, 

subject to something, so it's subject to 

whatever language follows, and then it 

says those covenants, restrictions, 

easements or whatever that exist of 

record, but it goes on to say specifically 

subject to that easement which was 

recorded in May of '81. So I think the 
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question you have to decide, is that 

language sufficient to create a new 

easement. 

What we have is an easement existed 

in '81, ceased to exist when Mr. Parker 

took I'm sorry, the easement existed 

July 11 of '80 when it was first created. 

The easement ceased to exist when Mr . 

Parker took title to the whole property 

through the doctrine of merger on July 22, 

1980. The deed to Parker Road Associates 

is a creation of a new easement and simply 

says that the new one, by reference, is 

the same as the old one. My understandi ng 

of the law in Virginia is that you can 

create a new right through a reservation , 

and when you do that and the reservation 

is clear, it's the creation of a new 

right. 

So it's our position that a new 

right was created in the Parker Road deed 

and that has continued to exist through 

the chain of title up to today, and I 

think that ' s t h e clearest one and that ' s 

the pivotal issue. My memorandum cites 
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the law that is appropriate on that 

point. 

But irrespective of that, even if 

you find there was no reservation there, I 

don't know how you could because it's 

clear that they took it on notice that 

it ' s there, I think there may have been a 

problem if Mr . Parker in that deed had 

said subject to all existing easements, 

covenants, restrictions, but he made a 

specific attempt to tell them this is the 

easement I'm holding back and reserving to 

myself, and it specifically defined right 

there in that document; and you can do 

that in Virginia by a prior instrument , 

they can go find out exactly what it is. 

The public is on notice. 

Even if he hadn't done that, the law 

in Virginia is that Mr. Parker himself, 

when he held back this tract of land that 

is now claimed by Davis on April 13th , 

1984, even if he hadn't put any language 

in there, he reserved to himself an 

implied easement called a quasi easement 

because he had the elements necessary. 
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And it's not just because the property was 

landlocked. 

In order to have an implied easement 

or quasi easement you have to have three 

things: You have to have a common 

grantor; well, we have a common grantor of 

both parcels; that is the Benning and 

Cross parcel and the one Davis claims, and 

that is George Parker through the July 

1980 ownership. In fact, Mr. Parker today 

or his estate still owns the one. We have 

the common grantor. 

Second, you have to have a continuoua 

and reasonably apparent necessary use. I 

really think that there's been a continuoua 

use and that it's been reasonably apparent 

since 1984 when Mr. Benning and Cross first 

came to the site as Parker Road Associates. 

Mr. Davis has clearly testified he has been 

using it since '72, repairing it every 

year, so I think we have continuous and 

apparent. There may be some argument as 

to whether it's reasonably necessary, so 

I'll hold that open. 

The final one is that the use of the 
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easement has to be in existence at the 

time of the severance, and the severance 

is when the Parker Road Associates gets 

their property. Mr. Davis has testified 

and these gentlemen have testified the 

road was in use right then, so it was in 

existence then . Not only all of that, but 

that easement having been - - I'm sorry, 

the use of the road having been in 

existence more than 12 years was necessary 

to support the use of the property. 

There's never been another way in since 

July of 1993, or just before that when it 

was opened up by Mr. Shepherd and Mr. 

Davis ' use of it on their property line, 

so we have a quasi easement. 

The third argument we have is an 

easement by necessity . That is not 

clearly as strong an argument as my second 

one because the elements are a little 

different. The elements are, there again, 

common ownership, which we have. The 

severance must have given rise to the need 

for the easement. I think the severance 

did give rise to it because when Mr . 
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Parker conveyed this out to Parker Road 

Associates , he had to have an easement to 

get in and out; in other words, he 

couldn't use it . He has a building that 

is landlocked, so the severance gave need 

for it, even if he gave rise for it, even 

if he created it . 

This is a little different from the 

quasi easement, and that is there has to 

be a reasonable need shown by clear and 

convincing evidence. Now, possibly the 

evidence we have shown you about the need 

for use of this road for tractor trailers 

to this parcel isn't clear and convincing 

to the level under that standard, which is 

a pretty high burden, but I think the 

argument which is to be made and it's 

pretty clear is this: The metal shed 

building that's on the Davis land is a 

light industrial building. It's been used 

by Mr . Davis for years for repair and 

maintenance of equipment. 

It's still used for light industrial, 

for repair of cars and paint and body shop 

work, and there's not a real significant 
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difference in that use because it's light 

industrial use. It's the only building on 

the land. The rest of the land is used 

for ingress and egress and parking or 

leaving tractor trailers or trucks or 

cars, etc. There is a need, in order for 

either Mr . Davis or the Parker estate or 

Mr. Shepherd to use that land, to be able 

to get a tractor trailer on that site. 

The equipment has to come up and down 

there. 

For Mr . Shepherd ' s need there's a 

need to bring tow trucks to use it as a 

paint and body shop, so I don't think 

anything of that use of that easement is 

anything different today than it's been 

over the past 20 years, but there is a 

real need for it because you don't 

normally bring that kind of equipment 

through a new dealership car lot. We have 

shown you clearly that's the only way 

you can get in there right now, and you . 

don't bring a tractor trailer with 

equipment on it through a new dealership 

parking lot. You clearly don't normally 
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bring your tow trucks for cars through 

your new dealership. That was not Mr. 

Shepherd's intent when he got it. 

Clearly, he obviously has the intent, i f 

the easement is confirmed by the use, to 

have other uses. Whether or not that is 

permissible use of this easement doesn't 

seem to be a question for you today. It 

may come up at another time. 

Clearly, from Mr. Davis' 

perspective, he still has an existing 

contract to this land. He sold it to Mr. 

Shepherd under - - or he has given a lease 

to Mr. Shepherd which can be terminated , 

and we don ~ t know what is going to happen 

to that, but as of now that parcel still 

needs that access and that access has been 

cut off by Mr . Henning and Cross since the 

time or right before this litigation 

started . I know there was some who struck 

John about what happened since then, but 

clearly the use of it has stopped, but 

this parcel still needs that . 

We don't know what is going to 

happen in the future with Mr. Shepherd and 
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the car dealership. The contract may be 

fulfilled and it may not be, but in any 

event, this is a separate parcel . 

All of this issue and testimony 

about whether or not Mr. Parker snookered 

Mr. Davis or whether or not this can ever 

be subdivided is really irrelevant . This 

parcel can be deeded and that's all that 

is required under the contract that Mr . 

Davis has with Mr. Parker. And once 

deeded, Mr. Davis will own it with 

whatever rights run with that easement. 

Whether or not he can ever subdivide it is 

a totally separate issue and has nothing 

to do with whether the easement is there. 

Going back to my first point, which 

I think is the point we really win, is 

reservation of an easement. They are 

clearly on notice; two title policies, one 

to Parker Road Associates and another to 

Southeast Metal Deck, clearly advised them 

the title company was finding the 

easements and putting them on notice that 

it was there. In order for them to 

prevail they have to say not only did we 
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disregard the language in the deed and 

thought it meant nothing, not only do we 

disregard our two title policies, but we 

totally disregard the continuous use that 

Mr. Davis made of this parcel from '84 

until '92 when we first started to claim. 

And if all of this since '92 means 

anything, it means that everybody has 

decided that this easement is worth some 

money and everybody has decided they are 

going to jack up the price for it by 

playing their hand . 

I really don't think anything that 

has happened since April 13, 1984, has any 

relevance to your decision on that unless 

you have fall back to whether we have a 

quasi easement, and if you do, Mr . Davis 

has easily proved that he has continued to 

use that easement since '84 and it's 

apparent and it has been reasonably 

necessary. The use of land to bring a 

tractor trailer down a dirt road is 

entirely different than what you do to get 

access to a metal shed building with cars 

that you drive up and down, and that's the 
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use of the easement he is entitled to 

because it described ingress and egress to . 

that land. 

That's our position, Your Honor. 

THE COURT: All right . 

MR. ISBRANDTSEN: May it please the 

Court, on the two, the three arguments 

here : One, the easement has been created 

by reservation in the 1984 deed; two, that 

there's an easement by necessity, and 

that's, counsel says, that's sort of a 

fall-back position; and three, there's an 

implied easement by preexisting use, so we 

are talking about all three of those. 

First, counsel cites in his memo the 

only case in Virginia that's very clear on 

this point that explains what happens and 

how you are supposed to create an easement 

where the merger doctrine has applied, and 

that's Corbett and Rubin. And it explains 

that you can't bring new life into an old 

easement, that's the Read and Jones case, 

so what you have to do is have granting 

language. 

In the Corbett case, a lawyer named 
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Bernie Corbett from Northern Virginia was 

the principal in that case, made some 

great arguments and lost because the court 

says that language was sufficient to grant 

a new easement, and the language that they 

cite says create and establish an 

easement. Now, what counsel wants you to 

rule is that when Mr. Parker, who 

obviously, as a lawyer, as the cases say, 

that the agreement was drawn by a learned 

hand, when Mr. Parker drafted this 

document that he intended the words 

"subject to" to mean grant and convey. 

Mr. Nelson was very clear to you as to why 

he believed the original grant was 

sufficient because it used the words 

"grant and convey." It clearly, within 

its four corners, and that's where you 

have to stay, within its four corners, it 

explained the purpose of the grantor, 

which was to create something, to give 

rights to somebody. 

We have looked all through Virginia 

law and there's lots of law in Virginia 

which explains what "subject to" means, 
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and these are words of qualification; they 

are not words of grant. They do not imply 

a contract. They say that you are taking 

subject to. You have no personal 

obligation. You are taking subject to 

something that already exists. 

Now, what's the bottom line? Well, 

we know how title searchers work. I don't 

think this was a mistake. What they did 

in 1984 was they searched the title on one 

parcel. That's why they didn't pick up 

merger, because they didn't search the 

title on the adjoining parcel. Had they 

done that, they would have recognized what 

Mr. Nelson ·says he now knows, is that the 

merger doctrine extinguishes the 

easement. They simply reported what they 

saw on one parcel, that there was a 

conveyance out of an easement by a 

document in 19 I'm not sure how this 

one got in here -- but by a document --

whenever it was, the conveyance was July 

11 of 1980. 

THE COURT: It was the one there on 

the end. 

RUTLEDGE COURT REPORTING SERVICES 
(804) 482-5629 

Z23 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

205 

MR . ISBRANDTSEN: Okay. Mr. Parker, 

however he handled, managed to do this, 

got Parkhurst to give him an easement 11 

days before he had Parker give him the 

entire parcel. Why, how, we don't know, 

and it doesn't really matter. The point 

is the title searchers never picked up the 

fact that the merger doctrine kicked in. 

The purpose of saying "subject to" 

is absolutely clear in the law. To give 

you an example, difference between an 

assumption deed and subject to deed, 

assumption deed I take on the 

responsibility of the note secured by a 

deed of trust; subject to deed I simply 

know it's there and I'm not responsible 

for it. We are a notice state, you go 

down and you search records and what do 

you find when you search the records, that 

there is an easement which doesn't exist 

because it's been extinguished by merger . 

Now, if that easement truly had been 

extinguished, then the document in 1984 

saying it's subject to merely means 

subject to an easement that is 
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extinguished. That's why I used the 

example in talking with Mr. Nelson about 

the lis pendens. It's to give you 

notice. 

About the Corbett and Rubin case, 

which we both cite, you have to create it, 

and counsel tells you the way in 1984 that 

Mr. Parker intended to create was by 

mentioning the old easement and saying you 

took it subject to. That is not a way 

which is sufficient to create or reserve 

an easement. We have a whole line of 

cases which I can give Your Honor which 

explains how you do it, and every one of 

them says "I reserve," because in Virginia 

when you want to reserve an easement you 

reserve it to yourself. Okay. 

So what happened in this case is 

maybe he even thought, maybe Mr. Parker 

even thought there was an easement; we 

don't know that. But the law says you 

have to look within the four corners. You 

have to interpret the agreement against 

the drafter. The law is absolutely clear 

about that. If there's any ambiguity, it 
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is to favor the grantee and against the 

drafter of the document. 

Easements are not favored in the 

law; in fact, Virginia law tells us that 

in Virginia and elsewhere generally it 

might be said the law is jealous of a 

claim in an easement and the burden is on 

the party proving the easement. And when 

you have an easement of record, the proof 

is by preponderance of the evidence. 

Implied easements have to be proven by 

clear and convincing evidence. An 

easement by necessity, which we will go 

to, and im~lied easement by preexisting 

use are both implied easements. They come 

from the idea that normally when somebody 

grants somebody a piece of property, they 

grant them access, normally that's the 

case. 

But you have to look at this case. 

What happened? In 1982, and I say ' 82 

because it wasn't '81, the document is '81 

and not signed until '82 and recorded in 

'85, in that document it's absolutely 

clear that you have not read an easement 
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in that document; in fact, you read the 

opposite when you read paragraph nine. 

Mr. Parker, for whatever his motives, made 

it clear that Mr . Davis was buying a pig 

in a poke, because whenever he was going 

to take title, Mr. Davis acknowledged 

this, I have to pay that ten thousand 

dollars, it's a long road, you have to 

pave it before you can take title to that 

property under the subdivision ordinance 

adopted in 1907 in Virginia Beach, and I 

have it here for Your Honor, you have to 

pave the road, grade the road, put in 

utilities and you have to record a 

subdivision plat, and all of that must 

occur before the deed can be recorded. 

They won't even let you record without a 

GPIN number and you can't get a GPIN 

number unless you have a properly created 

subdivision. 

So poor old Mr. Davis is in a 

situation where he bought something where 

he didn't read, didn't understand or 

didn't care about, and the reality is what 

he told you, it was personal to him, the 
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right that Mr. Parker gave was personal to 

Mr. Davis. He admitted that . That's the 

only evidence you have on that point. And 

if there was an easement, it was an 

easement in gross. 

Now, the distinction between an 

easement in gross and easement appurtenant 

is one passes with the land and the other 

one dies on the death of the grantor or 

death of the grantee, but it is an 

easement personal to this gentleman. 

Now, for an easement personal to 

him, what happened when he conveyed the 

property or agreed to give the property to 

Mr. Shepherd? Shepherd can't get any 

benefit of that, only if there was an 

easement appurtenant, and it's not that, 

according to Mr. Davis' own testimony. 

Let's go back to easements by 

necessity. Counsel says that is a 

fall-back position. Easements by 

necessity is that there's a lack of other 

means. It comes from the 221 VA decided 

in 1981, there is another means -- the 

Middleton and Johnston case, I think. 
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There was a means of access before 

the road was blocked off, before the 

agreement was signed by Mr. Shepherd. 

They had a verbal agreement and he cut 

through an access, and you have seen that 

is for more convenient access to get to 

the property that is being used by Mr. 

Shepherd, so easement by necessity fails. 

An implied easement by a preexisting 

use also fails because one of the 

requirements is that there be -- that it's 

apparent, continuous and reasonably 

necessary for the enjoyment of the 

dominant tract. The dominant tract is the 

green tract. Is this access necessary, 

reasonably necessary for the enjoyment of 

the dominant tract? The case of 

Robertson, 1973, 214 VA case explains that 

you cannot say that there is a reasonably 

necessary use when the purpose of this ~s 

to benefit Mr. Shepherd's property. 

THE COURT: Let me take a short 

recess. I will be right back. 

(Whereupon, there was a recess). 
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THE COURT: All right, Mr. 

Isbrandtsen. 

MR . ISBRANDTSEN: The thought I was 

saving, Your Honor, was that -- let me 

explain it in a different way. Easements 

by reservation are express easements. You 

find one exists. Then you jump over and 

say, if we can't find one, we will imply 

an easement. That's the easement by 

necessity or easement by preexisting use. 

So to find one of those you must say there 

is no easement, so we jump over there and 

we are talking about an easement by 

preexisting use, which requires the use to 

be apparent, continuous and reasonably 

necessary. There is no continuous need 

for access when Mr. Davis, in 1993, in 

July, backed out of the use of his 

property and gave the use of his property 

by an agreement to Mr. Shepherd. 

Additionally, the law says you 

cannot imply an easement by preexisting 

use if the use of the easement is not f o r 

the benefit of this parcel, the dominant 

estate, but for the benefit of Mr. 
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Shepherd's parcel over here. 

Now, I asked Mr. Shepherd about that 

in-depth . It wasn't my primary reason, 

but there were three, and only three 

reasons that he wanted the easement: He 

wanted to bring on new cars, which are for 

the benefit of this parcel over here, his 

parcel; he wanted to bring on wrecked cars 

to repair on this parcel, and then to 

transport them out on his parcel; he 

wanted to bring on new parts which would 

go to his parcel which adjoins the Davis 

parcel. 

It's clear, it seems to me, that 

what is happening here is Mr. Shepherd has 

come up with a use for an easement, and I 

think it's clear from what Mr. Test said 

231 

and I think we all understand, because the 

stronger the position he takes on that the 

more money he is going to get from my 

clients if he tries to sell it to them. 

He has no need for that easement and I 

don't think you could find from clear and 

convincing evidence that there should be 

an easement implied to benefit his 
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adjoining parcel. I think the Robertson 

versus Robertson case makes clear that you 

cannot do that. 

Additionally, every easement by 

implication by preexisting use case in 

Virginia, every one is a waterfront 

property case. And the biggest one, the 

clearest one was when the guy says I'll 

sell you this property right here and you 

will have access to this water, which is 

supposed to come up to a certain elevation 

and it comes five foot short, and then the 

seller says they don't have the right to 

use it, I'm going to block it off and put 

a fence, and the Supreme Court says 

there's no express easement there but we 

are going to imply an easement because t he 

whole basis of your bargain was to buy 

waterfront property. That's not the kind 

of set of facts that we have in this 

case. 

If you look back, every one of these 

cases we have read, every one counsel has 

read, every one, they are all the same, 

and they even cite a case from another 
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jurisdiction, which is the same contour, 

height and so forth. 

We can't have an easement by 

necessity because one of the requirements 

is that the means of ingress and egress is 

still continuing, so, Your Honor, we think 

that the burden was on Mr. Davis to show 

that he has the right to use our property. 

We believe that he has not shown that he 

has the right to use our property. We 

have shown that no easement exists as of 

record. Be has not shown that there is an 

easement to be implied either by necessity 

or preexisting use. We have shown that we 

will be irreparably harmed if he continues 

to use our property. 

The bottom line is the balancing of 

equities. Look at the situation. My 

clients want to develop their property. 

That's fine, let them develop their 

property. Mr. Davis has agreed to sell 

the property he hasn't even purchased yet 

for more than twice what he paid for it. 

He is getting a substantial benefit and he 

is getting lease payments for the next 
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five years . Mr . Shepherd doesn't need the 

easement for what he wants to do, so he is 

happy because he has the body shop and the 

paint shop. Mr . Davis is happy because he 

has sold his property for twice what he 

paid for it or more than that, and we sent 

him down there. My clients ought to be 

happy because they can develop their 

property. 

Look at the overall picture. How in 

the world is it equitable not to grant an 

injunction barring Mr . Davis from using 

our property when he has already given up 

the right to use his property? 

THE COURT: Let me ask you a couple 

of questions , Mr . Isbrandtsen, and I'm 

sure you will have an answer for them. 

Would you agree with me that but for the 

agreement between Mr . Davis and Mr. 

Shepherd, that your easement by necessity 

argument, that is your argument against 

it, would be much weaker? 

MR. ISBRANDTSEN: Yes. But can I 

also tell you --

THE COURT: No, no. 

RUTLEDGE COURT REPORTING SERVICES 
(804) 482-5629 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

216 

MR. ISBRANDTSEN: I'll stop. 

THE COURT: Now, let's assume for a 

moment that a ruling is made by this Court 

favorable to your position, do you take 

the position that then that is dispositive 

of this issue from now on forever more? 

MR. ISBRANDTSEN: Your ruling would 

be to enjoin Mr. Davis from using the 

easement. 

THE COURT: Exactly. Now, let's 

suppose that -- how much time is left? 

MR. ISBRANDTSEN: Three and a half, 

four years. 

THE COURT: In another four years, 

let ' s suppose at the end of four years, 

for whatever reason Mr. Shepherd says 

MR. ISBRANDTSEN: Forget it. 

THE COURT: forget it, I'm out of 

here, and oh, by the way, forget about 

driving across my car lot, it's over. 

MR. ISBRANDTSEN: Right. 

THE COURT: He can put up a 16-foot 

cyclone fence behind the property. And 

let's suppose that also during that 

interim period of time that Mr. Henning 
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and Mr. Cross have sold their property to 

somebody who wants to develop it, they are 

out of the picture . And let's suppose 

during that interim period of time that 

Mr. Davis has paid off whatever he now 

owes the Parker estate and he owns the 

property free and clear. How does he get 

to it? 

MR. ISBRANDTSEN: He doesn't get to 

it and he could not have gotten to it, 

unfortunately, and this is a problem in 

this case that doesn't have anything to do 

with us, he couldn't have gotten to it and 

never could have gotten to it because of 

article nine in his contract. 

THE COURT: I understand that. But 

do you think that anybody in the world is 

going to let somebody own a piece of 

property and can't get to it? Sooner or 

later something has to be worked out . 

MR. ISBRANDTSEN: But the problem is 

that the Virginia Beach City Ordinance 

says he cannot get a title to that 

property recorded by a subdivision. He 

cannot do it. It's against the law and it 
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was a misdemeanor for Mr. Parker ~n 1970 

or '80 when he did it, when he sold it, to 

even convey it to him. I have got the 

Code section for you . Mr. Parker entered 

into an illegal agreement with this 

gentleman to try to subdivide something 

and now you are in the situation of being 

asked to ~nforce the agreement. 

THE COURT : So the smart move for 

Mr. Shepherd would be to sit back and do 

nothing, if you prevail, until your 

five-year option period is up and then two 

days later, Mr. Davis, you got nothing to 

sell, sir. I will give you ten dollars. 

MR. ISBRANDTSEN: Absolutely. We 

talked about it in depositions and that ~s 

exactly what is going to happen in this case. 

While we feel sorry for this gentleman, Mr . 

Davis, there's a limit to how far. The law 

deals with the issue. For Mr. Davis to 

prevail on an easement by necessity, the 

Rhoton and Rollins case says he has to show 

not only the original necessity existed at 

the time of severance 

THE COURT: I know that. 
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MR. ISBRANDTSEN: -- but that it 

continues to exist . And whose choice was 

it to enter into that agreement? 

THE COURT: I understand . Ya'll 

have been dealing with this for months . 

I've been dealing with it for three or 

four hours . 

MR. ISBRANDTSEN: But the problem is 

there are some rules. 

THE COURT : I understand. 

MR . ISBRANDTSEN: I'm not going to 

tell you that he didn't get snookered, but 

I am going to tell you we didn ' t snooker 

him. And I ' ve got to tell you one other 

thing, Judge, that I think is very, very 

important. Mr . Davis' contract was not 

recorded until a year after our contract 

to buy this property. We had no notice or 

knowledge that it existed until Mr. Davis 

brought it to us, which I think the 

testimony was around 1990 time frame or 

'91, that time frame. 

THE COURT : Of course what I could 

do is I could take this under advisement 

until July 29, 1998 and see what happens. 
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MR. ISBRANDTSEN: You could, and you 

could issue a temporary injunction until 

that time period but, you see, we have 

just asked you -- we have not asked you to 

rule that the easement does not exist or 

exists. We have asked you only to rule 

that Mr. Davis does not have the right to 

use that easement. That's all we have 

asked. We have not joined the Parker 

estate, we have not done that, and we 

could have. Counsel filed a motion to 

require us to do that and then for 

whatever reason decided not to do that. 

We have simply said he doesn't have 

the right to be on our property because he 

is not using the -- if you want to take 

their argument, because he is not using 

the easement the way it was used before. 

We had nothing to do with that. You can't 

make the argument that we cut off our 

access. He bought a pig in the poke and 

sold it for twice the money. What Mr. 

Shepherd is going to do to Mr. Shepherd 

later is unfortunate and I think it's 

obvious what he is going to do. 
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THE COURT: I think it's obvious 

too. 

MR. ISBRANDTSEN: Again, Judge, I 

think I understand the kind of things you 

look at as you look at these cases. As 

between Davis and my clients, there is a 

way that the law says to resolve these 

things. As between Davis and Shepherd, 

that's another issue. Mr. Davis told you 

I have an agreement with Mr. Shepherd that 

I can use that property, but it's not in 

his agreements which were all drafted by 

the same team, same law firm, same show. 

THE COURT: You are talking 

equities, Mr. Isbrandtsen. 

MR. ISBRANDTSEN: I'm talking 

equities. Equity follows the law when 

there are legal requirements and the legal 

requirement here is there is no easement 

by necessity that you can imply, and the 

only cases where they have ever implied an 

easement by preexisting use were these 

cases dealing with waterfront property and 

so on and so forth. 

You would have to go an outrageous 
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distance and say that this gentleman, Mr. 

Davis, should have an easement implied in 

his favor when Mr. Davis has given up the 

right to use his own property. What you 

are in essence saying, that is going to 

benefit Mr. Shepherd. That's what the 

evidence is in this case. It's not going 

to benefit Mr . Davis, it's going to 

benefit Mr. Shepherd. 

THE COURT: Mr. Test, theoretically 

you are not entitled to argue again but I 

will let you. Be waived opening argument, 

you argued and he responded in rebuttal to 

you, but in view of the questions that I 

have asked, I wouldn't mind hearing from 

you, if you would address your remarks to 

the facts and circumstances surrounding 

those questions . 

MR. TEST: Judge, Mr. Isbrandtsen 

raised the issue in his remarks of whether 

or not an easement in Parkco Building 

Company to George Parker of July 11, 1980 

was gross or appurtenant, because the 

language of that easement, if there is an 

express easement, is the same language in 
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the easement to Parker Road Associates, so 

perhaps he has raised the question whether 

it's gross or appurtenant here, but it's 

whether it's there, too. 

THE COURT: I understand. 

MR. TEST: He raised it in light of 

the question and answer that he elicited 

from Mr. Davis. As I recall his question 

and answer, it was in light of his use of 

the road. Clearly the witness' answer 

should not bind him to what the legal 

documents say. The legal documents 

relating to those easements clearly show 

it's an appurtenant easement because the 

document itself shows it's binding on the 

heirs, executors and assigns of Mr. 

Parker. So the original easement granted 

by Parkco to Mr. Parker and his heirs and 

assigns --

THE COURT: Let me just say this, 

Mr. Test, for whatever it's worth, and 

then you can go onto something else, but I 

am convinced, at least this Court is 

convinced at this level that the deed 

dated April 13th, 1984, containing the 
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language subject to the easement 

originally granted on July 11, 1980, is 

not sufficient to overcome the merger 

which occurred in 1980. 

MR. TEST: Judge, while you are on 

that point, I've given you a memorandum. 

I don ' t know if you have had an 

opportunity to read it, but included in 

that memorandum is the State of Oregon, 

and I have a copy here to give you, and 

it's directly on point. In that case 

there was an easement created by a deed 

and subsequent to the merger of that 

easement. That easement was revived 

simply by reference to the former 

easement, and it's the exact issue we have 

here. While the Virginia Supreme Court 

may not have addressed this particular 

issue in a case before you regarding an 

express easement, I think the application 

and principles of law --

THE COURT: Well, I have a feeling 

that the Virginia Supreme Court is 

probably going to ultimately address this 

issue. 
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1 MR. TEST: Judge, in my response to 

2 the Bill of Complaint, Mr. Isbrandtsen may 

3 have drafted his complaint in that he was 

4 only asking for a determination of what 

5 right Mr. Davis had. Mr. Davis has prayed 

6 for a determination by this Court of 

7 whether or not the easement exists, so if 

8 it's a ruling by this Court that the 

9 easement as of April 13th, 1984 is not an 

10 express easement, I need that to be a 

11 ruling that the Court is going to make so 

12 I will know where we are going. 

13 THE COURT : I will tell you that it 

14 is going to be a ruling that the Court i s 

15 going to make ultimately in this case and 

16 then you can move on to the other issues 

17 that were raised by virtue of my 

18 questions. 

19 MR . TEST: My argument now goes to 

20 the issue of easements by implication, 

21 which is the quasi easement, not the 

22 easements by necessity. I think I have 

23 borne the burden of proof on the three 

24 elements I need there. Mr. Isbrandtsen 

25 argues that I hav e not because of the 
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issue of the continuous use, that it 

hasn't been continuous. 

Mr. Davis has attempted to continue 

to use that easement and stopped under 

protest when it's been blocked. It has 

nothing to do with Mr. Davis' contract 

with Mr. Shepherd regarding the parcel and 

the fact that Mr. Shepherd now has access 

for use of that building. That's a lease, 

and as the contract party to Mr. Parker 

for this parcel in possession of the 

parcel, he has right to make use of it by 

leasing it out. But even after he leased 

it out to Mr . Shepherd he has continued, 

since the filing of the suit and they have 

testified in the photos, to try to use 

that easement indicating he feels it is 

his, and the use has been continuous until 

they blocked it. 

So I don't think it is fair to say 

the use was continuous from April of '84 

untii '93 when they blocked it and since 

the use wasn't continuous from '93 we 

haven't met our burden. It was continuous 

up until we were interfered. 
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The issue on whether we have a quasi 

easement, was this: Was there a common 

grantor, and there was. Was the easement 

there -- I have to refer back to my notes, 

Judge, because I forget what the 

requirements of it were -- was the use 

continuous and apparent and reasonably 

necessary; it was clearly continuous and 

apparent in '84 when Parker Road 

Associates took it and it's remained 

continuous and apparent and still is 

reasonably necessary to today. And was 

the use of the easement in existence at 

the time of the severance, which was April 

13th, '84, and it has been. The cases 

that I cite you on that, Russakoff 

-- Russakoff is this water case. I don't 

see the distinction in the water case, why 

can't there be on land when the facts are 

almost identical here. Let's assume --

THE COURT: Well, that may be the 

case if you take Mr. Shepherd out of the 

equation . 

MR. TEST: What Mr. Shepherd and Mr. 

Davis are doing is totally irrelevant to 

216 
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whether the easement was created in 1984. 

THE COURT: No, if you're my 

next-door neighbor and you watch me walk 

my dog across your property for 15 years 

and then I sell the front to Isbrandtsen 

and he let's his son go out and ride his 

four wheel dirt bike across the same 

property that I walk my dog across, you 

might say it was okay to walk his dog but 

I don't want Isbrandtsen's kid out there 

riding the dirt bike. 

MR. TEST: Mr. Shepherd has never 

attempted to make any use of this 

easement. Mr. Davis has used this 

easement since 1984. 

THE COURT: Shepherd says he has 

been hauling new cars through there, 

wreckers through there. 

MR. TEST: No, sir. 

THE COURT: Isn't that what he 

said? 

MR. TEST: No, that is what he would 

like to do. 

THE COURT: He hasn't done it yet 

but 
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MR. ISBRANDTSEN: That's his plan, 

that's what he testified, that was his 

plan. 

MR. TEST: Shepherd has made no use 

of the easement, hasn't even attempted to, 

but even with the litigation Mr. Davis has 

attempted to. So whether there was an 

implied easement in 1984, what Shepherd 

has done has nothing to do with it. 

Mr. Davis has met the burden of 

showing there was a common grantor . The 

easement was in use at the time, and Mr . 

Davis' use since then has been continuous 

and open and is reasonably necessary. 

THE COURT: Suppose I tell you that 

Mr. Davis could use it and Shepherd can't. 

MR. TEST : Judge, Mr. Shepherd is 

not a party to the litigation. What I 

think you need to rule on is what rights 

Davis has, if any . Because if, in fact, 

the Parker estate ever conveys to Davis 

and Davis ever conveys to Shepherd, anyone 

down that chain can only get whatever 

Parker has to give them. 

248 

THE COURT : Yeah, I know. 

RUTLEDGE COURT REPORTING SERVICES 
( 804) 482-5629 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

230 

MR. TEST: So right now whatever you 

rule Davis has is whatever Parker had to 

give, and Davis can't give Mr. Shepherd 

anything else, so you are ruling on the 

same thing, so I think the issue you have 

to address on implied issue is what was 

going on on April 13, 1984. 

THE COURT: As an aside, and I ' m 

sure you know the answer to this, does the 

Parker Road own the rest of that property 

east of there to Great Neck Road? 

MR. ISBRANDTSEN: I don't think so. 

MR. TEST: Over here. 

MR. HENNING : That is the Lincoln 

Mercury . 

MR. ISBRANDTSEN: They own the front 

to Virginia Beach Boulevard but they don't 

own this side. 

THE COURT : That property east goes 

all the way to Great Neck Road and where 

George Parker's office used to be? 

MR . CROSS: It's a block up. 

THE COURT: It has nothing to do 

with this. It was of interest to me. 

MR. ISBRANDTSEN: The one thing on 
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this implied easement that is so important 

is that you do that when you have got no 

other hope. That's really what happens in 

all the other cases when there's no other 

way to do it, you do it there and then the 

rules, this is a brand new case, 1991 

case, Russakoff , it explains this idea 

that the use we are talking about, Mr . 

Davis ' use of that easement is reasonably 

necessary for his enjoyment. 

THE COURT : I know it. 

MR . ISBRANDTSEN: That's where we 

are stuck, because of the Robertson case; 

it says it can't be for Shepherd's 

enjoyment, so Davis gave this away when h e 

signed this contract. We had nothing t o 

do with that, maybe that's fortuitous, b u t 

that's what he did. 

THE COURT : Anything else, Mr. 

Test? 

MR. TEST : Only regardless of 

whatever Mr. Davis signed with Mr. 

Shepherd, he has still got today whateve r 

rights he got from Mr. Parker under this 

contract, so regardless of his contract 
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with Mr. Shepherd, he still has those 

rights until he sells that land, whether 

he exercises them or not, and his 

testimony has been he still needs 

occasionally to get tractor trailers in 

and out of there, and it's pretty clear 

from the evidence that's not something you 

do through a new dealer car lot. 

MR. ISBRANDTSEN: That's what every 

other car dealer does in the country. 

THE COURT: He can do it through 

there as long as Shepherd continues to let 

him park there. 

MR. ISBRANDTSEN: Judge, we also 

have a memo to give you if you feel --

THE COURT: Yeah, yeah, let me have 

it. 

MR. ISBRANDTSEN: I'll get a copy 

for you in just a second. We didn't know 

exactly the issues as they came out, but I 

think we are all hitting the same areas. 

MR. TEST: Judge, did you want 

copies of the other cases I have here, 

Virginia cases? 

MR. ISBRANDTSEN: Steve, I have a 
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1 copy for you. I have buried it. I will 

2 get it in just a minute. 

3 THE COURT: I'll take a recess and 

4 read through your memos and I'll let you 

5 know something in a few minutes. 

6 

7 (Whereupon, there was a recess). 

8 

9 THE COURT: First of all, let me say 

10 that I appreciate counsel's very concise 

11 presentation of the facts in this case and 

12 also the legal memoranda that have been 

13 filed by counsel for both sides . I will 

14 preface this further by saying that 

15 sometimes the world of dealing in real 

16 estate, especially, it seems, in 

17 commercial real estate, can get, to use a 

18 nonjudicial phrase, downright nasty. 

19 This case turns on what the Court 

20 sees to be a very peculiar set of facts. 

21 Whether or not these facts were brought 

22 about by the actions of certain 

23 individuals on purpose or whether or not 

24 it just happened that way, I suppose, 

25 remains to be seen, and I suspect we will 
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find out somewhere down the road. 

The Court, as indicated to some 

extent earlier, is going to find that 

there does not exist an express easement 

over and through the property of the 

plaintiffs in this case, the Court being 

of the opinion that the easement which did 

exist prior to April -- well, actually 

prior to July the 22nd . 

MR. ISBRANDTSEN: That's the 

foreclosure deed. 

THE COURT: -- was extinguished by 

the doctrine of merger. The attempt to 

revive that express easement by the 

language in the deed dated April 13, 1984, 

is, in the Court's opinion, insufficient 

to accomplish what appeared to be its 

intended purpose. 

Moving on to the area of implied 

easement, and this, quite frankly, is 

where we get in the peculiar set of 

facts. The Court is going to rule that no 

implied easement exists on either of the 

two theories cited by the defendants in 

this case, because in accordance with 
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1 Plaintiffs' Exhibit No. 15 which is before 

2 the Court, the defendants in this case 

3 have no rights to the property in 

4 question, that being the property owned as 

5 contract purchasers by the defendants, 

6 other than that of inspection, and that 

7 that purpose can be accomplished over and 

8 through the property of the tenant in this 

9 case, who is in fact a party to the 

10 agreement dated July 28th of 1993, that 

11 being Mr. Shepherd. 

12 That being the circumstance and 

13 those being the peculiar facts in this 

14 case, the Court is going to rule that the 

15 defendants in this suit are enjoined from 

16 using the 50-foot wide strip passing 

17 through and over the property of the 

18 plaintiffs , which said 50-foot strip is 

19 the subject matter of this suit and of the 

20 claimed easement before the Court. 

21 The Court will, of course, Mr. Test, 

22 note your objection and exceptions to the 

23 Court's ruling for the record and request 

24 that you, Mr. Isbrandtsen, draft an order 

25 reflective of that ruling. 
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MR. ISBRANDTSEN: Thank you, Your 

Honor. 

MR. TEST: Is there a requirement 

for purposes of the injunction, that it 

set forth a time frame, whether it's 

permanent? 

THE COURT: I anticipated that you 

might ask that question and I thought that 

perhaps that the two of you could reach 

some kind of agreement on that . There's 

probably enough animosity and bad blood 

floating around at this point anyway, it 

seems if you could at least come up with 

an agreement on that, something 

reasonable; if you can't, I would be happy 

to set it anyway. 

MR. ISBRANDTSEN: I would be happy 

to talk to Mr. Test about that. I can't 

think 

THE COURT: What he is saying, he 

probably wants the opportunity to get his 

stuff out . He has testified he can't 

bring it out through --

MR. ISBRANDTSEN: We don ' t have a 

problem with that . This is a permanent 
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injunction. He is asking that it expire. 

MR. TEST: No, if it's a permanent 

injunction, you need to say that. 

MR. ISBRANDTSEN: I think what the 

judge is talking about, we are not in a 

hurry for him to get the stuff out 

tomorrow. I think it is a permanent 

injunction and I think Mr. Test is 

correct, I think we have to say that in 

the order. 

THE COURT: Yeah, that's correct. 

MR. ISBRANDTSEN: Steve and I will 

work out the issue of removal of things. 

THE COURT: That is right. 

MR. ISBRANDTSEN: Thank you, Your 

Honor. 

(Whereupon, the proceedings were 

adjourned). 
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--h THIS DEED, Made this /:, day o£ August, 1973, by and between 

GEORGE J. PARKER and PATRICIA L. PARKER, his wife, and GEORGE J .. 

PARKER, Executor o£ the Estate o£ John P. Parker, deceased, and 

GEORGE J. PARKER and ROXANNE C. PARKER, Co-Trustees UDder the 

Will of John P. Parker, parties o£ the !irst part; and J. K. PARKER, 

INCORPORATED, a Virginia corporation, party of the second part; 

W I T N E 5 5 E T H: 

That for and in consideration of mutual covenants contained herein and 

other good and valuable consideration, including the mutual exchange o£ 

property, the receipt o£ which il hereby acknowledged, the said parties o£ 

the !irst part do hereby Grant, Bargain, Sell, Aasign and Convey with 

General Warranty, unto the party o£ the second part, the following described 

property, to-wit: 

All that c ertain lot, piece or parcel of land, with the buildings and 
improvements thereon, situate in the City o£ Virginia Beach, State 
of Virginia, designated as 7. 103 acree and outlined in red, on that 
certain plat entitled "Composite Plat of Property of George J. Parke r 
et. al. Location Near London Bridge, Virginia Beach, Virginia, 
Lynnhaven Borough, Scale:-1":;100 1

, May 16, 1966, Rev. 6-1-73, 
Wilfred B. Large, Certified Land Surveyor, Norfolk, Virginia," 
said plat being attached hereto and made a part hereof, and further 
described as follows: 

Beginning at a point on the East aide of Parkers Lane 260. 40 1 South 
from a pin at southeastern corner of Vi rginia Beach Boulevard and 
Parker Lane; thence from said point of beginning N 870.101 E 170.01 

to a point; thence 5 76°-05'-43" E 621. 25~ thence N 160-091-16" E 
155. 381 to a point; thence S 490-191-18" E 69. 241 to a point; thence 
S 72°-51 1 -36" E 109.11' to a point; thence 5 290-08'- E 55.80 1 to a 
point; thence s 120-221 w 187.261 to a point on the northern right of 
way line of U. S. Route li44; thence turning and running along the 
no rthern right of way line of u. s. Route 1/44 in a southwesterly 
directionS 710-56'-10" W 316.00 1 to a point; thence N 750.021-2811 

W 119. 271 t o a point; thence 5 71°-561 - 10" W 390. 85 1 to a point; 
thence turning and runDing in a northwesterly direction N 180.031 -50" 
W 380.491 to a point; thence turning and running S 870-10 1 W 55. 741 

to a point on the Eaet aide o£ Parkers Lane; thence turning and running 
along a curve to the left with an arc distance of 130. 90' and a radius 
o! 50 1 to a point of reverse curve; thence along a curve to the right 
with an arc distance of 52. 36 1 and a radlu• o! 50 1 to the point of 
beginnl..og. 
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n being a part of the eame property conveyed to John P. and 
George J. Parker by deed of J. Davie Reed, Jr. 1 et al, dated 
September 3, 1964, and recorded in the office of the Clerk of the 
Circuit Court, City of Virginia Beach, Virginia, in Deed Book 879. 
at page 495, and eaid John P. Parker departed th!e life on 
August 9, 1967, and by his Will dated January 5, 1965, recorded in 
Will Book 31, at page 394, devised his property in trust and granted 
his Trustees the power to sell, assign and exchange. 

That for and in conllideration of the mutual covenant& contained herein and 

in consideration of conveying the above deacriiJed property by the .Partie a of 

tjle firet part, the party of the aecond part, J. K. Parker, Incorporated, a 

Virginia corporation, does hereby Grant, Bargain, Sell, Assign and Convey 

with General Warranty, unto the partie• of the firet part, the following 

described property, to-wit: 

All that certain tract, piece or parcel of land, with the building• and 
improvements thereon and the appurtenances thereunto belonging,. 
aituate, lying and being in the Lynnhaven Borough, City of Virginia 
Beach, as shown on a plat entitled "Survey of Tract of land for J . K. 
Parker, Incorporated, in the Vicinity of Virginia Beach Airport, 
Lynnhaven Magisterial District, Princess Anne County, Virginia, by 
Alonzo Cherry, Certified Land Surveyor" which said plat h recorded 
in the Clerk's OCfice of the Circuit Court of the City of Virginia Beach, 
Virginia, in Map Book 2.7, at page 54, and more particularly deecribed 
aa follows: 

Beginning at a point on the southern line of the right of way of the 
Virginia Beach Boulevard (Route 58) which point is marked by a pin 
in the center line of a ditch in the extreme eastern line of the property 
acquired by Fred A. Haycox by deed of the Will-Cooke Corporation, 
recorded in Deed Book 2.17, page 2.18; and from said point extending 
along the center line of said ditch, South 14 degrees 34 minutes 2.3 
seconds East 62.6. 77 feet to the northern line of the right of way of the 
Norfolk and Southern Railway Company; thence westerly along the 
northern line of the right of way of the Railway Company, the same 
being North 82 degrees 19 minutes 2.1 seconds West 3?1.44 feet to a 
point in the eaetern line of the property conveyed to Gordon E. Camp• 
bell by Fred A. Haycox and Grace Haycox, his wife, by deed dated 
October 30, 1946, and recorded in aforesaid Clerk's Office; thence 
along said line, North 03 degrees 40 minutes 00 seconds Weet 
542.30 feet to the southern line of the right of way of the Virginia 
Beach Boulevard; thence North 86 degrees 2.0 minutes 00 seconds 
East 2.45, 65 feet to the point of beginning, 

It being the 11ame property conveyed to J. K. Parke r, Incorporated, 
by deed of Louis J. Albano and Ruby w. Albano, husband and wife, 
dated June 10, 1951, and recorded in the aforesaid Clerk's Office 
in Deed Book 289, at page 554. 
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This conveyance is made expresllly aubject to the conditions. re-

atrictiona and eaaementa. if any of record. constituting constructive notice. 

The parties of the first and second parte covenant that they are aeiz.ed in 

!ee eimple o! the aaid lande; that they have the right to convey the said 

proper.ties to the grantee& herein named; that the said grantees ehall have 

quiet and peaceful possesaion of eaid property, free !rom a ny encumbrance&; 

that the parties of the first and second parts have done no act to encumber 

I 
t~e said propertiea; that they, the said parties of the first and second parts, 

will execute auch further aaaurances of aaid property aa may be requisite. 

IN WITN ESS WHEREOF, the said parties of the !irst part have affixed 

their s ignature• and seals, and the party of the second part has cauaed theae 

preaents to be executed in the corporate name b y ita of!icera duly authorized 

and ita corporate aeal to be hereunto duly affixed and atteated by ita Secre-

tary, the day, 

George J 
John , 

~-i • '')·:1! :·y: :;.>; ,,,·: 
.· 1:1. .• .. · .. 

_ .... · ........ :.· · ·~~·: · ·_.: ~ ~ ·, . 
... ":.~\·:. ""> · ···~~. :.:.,.!~;,, ~ •.1· . . : -· .·.·.,, . . ; . . ._ . . l ~ lr • ·;.,. •. '7' - ...,..; ... !. 

- . I' ... ~ . ·· -- •• . 
' ,. Atte s't· · · .. . 

·. I if .... -~· . : ::< 'u :~ ~~ \ -:·.. . .J /J:ik-
. · i . . T. Butler. Secretary 

ij 

il 
II 

(;2,-y (l .,, ?t l (SEAL) 
~R~o~x~a~n~n-e~C~.~P~a~r~k~e~r-.~C~o--~T~r-u-s7t_e_e_u~n"d_e_r~tch-e~W'i~ITI __ o.f 

John P. Parker, deceaae d 

J. K, PA 
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STATE OF VIRGINIA 
City of Virginia Beach, to-wit: 

I.~ /)t.~ , a Notary Public in and for 

the City &!ore1aid, in the State of Virginiil., who•e commiuion expire• 

a~(., /f7~, do hereby certify that George J. Parker, 

Patricia L. Parker, George J. Parker, Executor of the Estate of John P. 

Parker, decea1ed, and George J. Parker, Co- Tru1tee under the Will of 

John P ." Parker, and Roxanne C. Parker, Co-Trustee under the Will of 

John P. Parker, deceaeed, whose names are eigned to the foregoing writin&~ 

bearing date on the /S'Zlday of All',;;ust, 1973, have each acknewle~g~d .&b~>r··:. 
. . . ~· ..... . ··:l ) i 'I ••• • . 

•'ame be! ore me in my City and State &!oresaid. ; . · ,.< . ~~ I :'
7 
--:~;·· -~·· 

Given under my hand this/S"~ay o{ August, 1973, .. t :' '~ ..,.' ' · , . .-.) ( ~ 
-y1 ~· . ~·: : . ~· . .... . . ... 
4~ 221. . · .. ': !c : · ., . 

Notary p~/ .. ...., .. ·· 
. ~ •• J .. ....... ,.::, :,.~. ~ •• ~~ .. ··'.'· : • • 

STATE OF VIRGINIA 
City of Virginia Beach, to-wit: 

I, ~/Jt.~~ , a Notary Public in al)d 

for the City aforesaid, in the State of Virginia, whose commission expires 

d~ (.,; /97~ , do hereby certify that George J. Parker and 

R. T. Butler, President and Secretary respectively of J, K, Parker, Incor-

porated, whose name• are 1igned to the foregoing writing, bearing date the 

/ ~tiday of August, 1973, have acknowledged the same before me in my 

:, r City and State aforesaid. 

Given under my hand thisl~day of August, 197~. ./_.~·· ·. ·~ ·;:l; i/: ::~ 
·· .· 

. "'Y1, ~·~ · . ·' . ... 
(d_/ //) • · ........ ' .. ~;> .. 

Notary P~· - , <'· , ·.:·, ~ ~ 
.. : . ·. 1 ' • . .. 

, o I 
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-1" THIS DEED, Made this /;) day o{ August, 1973, by and between 

GEORGE J, PARI( ER and PATRICIA L, PARl<ER, hi11 wife, and GEORGE J, 

PARKER, Executor o! the E11tate of John P. Parker, deceas ed, and 

GEORGE J, PARKER and ROXANNE C, PARKER, Co-Tru:Hccs under the 

Roxanne Parker, w idow, 
Will of John P. Parker( parties of the first part; and J, K~ PARI<ER, 

INCORPORATED, a Vi rginia corporation, party of the second part; 

W I T' N E $ S E T H: 

That for and in consideration of mutual covenants contained herein and 

other good and valuable consideration, including the mutual exchange of 

property, the receipt of which is hereby acknowledged, the said parties of 

the first part do hereby Grant, Bargain, Sell, Assign and Convey ":ith 

Gencr.al Warranty, unto the party of the second part, the following de:~cribed 

property, to-wit: ,: 

· ! 

I ' 

! i 

I 
!-

All that certain lot, piece or parce l of land, w ith the buildings and 
improvement:~ thereon, situate in the City of Virginia neach, Stat<! 
of Virginia, designated as 7, 103 acres and outlined in red, on th;H 
certain plat entitled "Composite Plato! Properly of George J. Parker 
ct. al. Location Ncar London Bridge, Virginia Beach, Vi q;inia, 
Lynnhavcn Borough, Scale: 1"=100 ', May 16, 1966 , Rev. 6 -1-73, 
Wilfred B. Large, Certified Land Surveyo r, Norfolk, Virginia," 
said plat being attached hereto and mad e a part hereof, and fu rther 
described as follows: 

Beginning at a point on the East side of Parker!! Lane 2.60 , ·10' South 
from a pin at southeastern corner o! Virginia Dcach Boulevard and 
Parker Lane; thence from said point of beginning N 870-1 0 1 E 170. 0' 
to a point; thence S 76°-05'-43" E 62.1,2.5'; thence N 160- 0?'-16" E 
155, 38 1 to a point; thence S 490-19'-18" E 6?. 2.•1' to a point; thence 
S 72.0 -51 1-36" E 10?,11' to a point; thence S ZlJ0-08 ' - E 55,1!0' to a 
point; thence S 12.0-2.2.' W 187, 2.6' to a point on the northern right o{ 

way line o! U. S. Route 644; thence turning and running a long the 
northern right of way line o! U, S. Route 1/·H in a ,;outhw~stc..-rly 

directionS 710-56'-10" W 316,00' to a point; thence N 750.02' -ZS'' 
W 119. 2.7 1 to a point; thence S 71 o.56' -1 0" W 390. 85' to a point; 
thence turning and running in a northwesterly direction N 18°-03'-50" 
W 380,491 to a point; thence turning and running S 870-10 1 W 55,7-1 1 

to a point on the East side o{ Parkers Lane; thence turning and running 
along a curve to the left with an arc distance o! 130, 90' and a radiu::1 
of 50' to a point o{ reverse curve; thence alons a curve to the risht 
with an arc distance of 52., 36 1 and a radius of 50' to the point of 
beginning, 
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Tl hrlng n p:Ht of the• 11a111r prnpc•rty cun,· c•yc•d to .Tohn P. nne! 
Gt••>rg•• J. Pnrkrr hy d<•t•d of .T. Da\'l" Ht·rd, .Tr., e•t nl, clatc•el 
!'••ptt•mlu•r 3, l'~f•·l, nncl rt·corcl<•cl In tlw nfflcc• nf tlw C:lc•rk of thr 
Circuit Court, Cltr of Vlrglnin n.•ach, Vlrglnln, In Dc•t•cl Hnok H7':1, 
at pagt• ·I?S, nncl Hnlcl Juhn 1'. Parke•r clo•part••cl thi11 lift• nn 
Augut<t o, 1'~(,7, :\lid hr hiH Will clat rcl .Tnnuary S, I'H•S, re•corclt•cl In 
Will !look :\1, nt pngt• 3e.H, do•vl t<o•cl h iH prnpt•rty In tru:tt anti grante•cl 
hit< Trnt<tt•t·~ tht• Jlllwc•r to ttdl, a11ttlgn ami •• >: chang•·· 

That for nncl In cnnttlclc•ratlnn of the• ntutunl CO\' <•nantt< conlaltwcl hrrl.'ln anc..l 

In con:<itlrratlnn of Cllnvt•ylng thr nhov•• dt•~cr\ho•cl propo•rtr hy thr pnrtl<'ll of 

tlw fir:<l part, tlw pnrty nf the• !rcnncl pnrt, J. 1\, J>arkt·r, le\cnrporntc•cl, n 

Vi rglnin ce•rpornt Inn, doc•H hr rt•b)' G rnnt, t\a rg:dn, St•ll, AHH lgn nncl C:on\•c•y . 
with Gt•lwra\ \\'arrnnty, untn tht• pnrllt~" of thl' flrttt part, thc• fullowing 

clo•llrrillt'cl prnpc•rty, to-wit: 

All that crrtaln trnct, plt•cc• or pnrcrl of lane\ , with tlw uullcllngH nnrl 
imprn\'l'llll'lltH tho•re•nn nncl tJw nppurto•n:tiiC<•H tho•r<'llllltl \>t•\nnging, 
t<ituatt·, lying nnd uc•ing In tlw Lrnnhavo•n \lorungh, City of Vlrglnln 
1\o•ach, nH ah..,wn on a plat ••ntltl•·tl "Survt•y nf T ra1·t nf lnnd for .T. K. 
l'ark .. r, Tnct>rp••rntt•cl, In tlw VIcinity uf Virginia 1\t•ach Airport, 
Lynnhav••n lllngiHto•rlal Dlt<trict, Prine•'"" Ann•• CtHIIll)', Virginia, hy 
Aln111.n C:IH•rry, Co•rtlfi,•cl Lnnel Survt•yor" whirh t<:lid pint l't< re•curel,•cl 
in tlw Cl••rk':~ Offlct• of tlw Circuit Cuurt nf tlw City nf Vll'glula ll .. nch, 
Virginia, In lll.tp 1\nul.. ::!7, nt page• 5·1, ami mur•• partkulnrly clt'llcrlul'll 
n .. fnllnwl<: 

ll••giuulng at a point on tlw K<Hitlwrn Hew of tlw right nf wny u( tlw 
Virglula l\C'nch 1\uull'\·:trcl ( H••utt• SH) whld1 pnlnt IH markt•cl hy n pin 
in tho· C<' •tl<•r llrw uf a ditch in tlw c•xtr.•nw c•,'\Ht .. rn llrw of tho• prnpc·rty 
nc·et~lir••d hy Fr,•cl A, llaycox hy <i•·•·tl nf tht• \\'111 - C:cwkt• Corpurntiun, 
rt• c••rtl ••cl lu l'o•Pcl lluuk 2 I 7, pRJ.:<' 2 I H; and (rom H:ticl point t•>: te·ucllng 
at.•ug !ht· ct•nt.•r lin,: uf tcal d ditch, South 1·1 dt•grt•t•t< 3·1 mlnutc•H ;!) 

"''''"tllltc 1-::~ttt (•::!(,, 77 fc•l'l to tlw nortlwrn lln•• of tlw right uf wny uf tht• 
Norfolk aucl Suutho•rn Hallway Compnny; lh t·nce• w,·,.te•rly al ong th e· 
rwrtlwrn lhw of !lw rl.:ht of w:~.y uf tht• 1~ailway Cucnpnny, till' """"' 
bt•in).; Nnrth ~;! clt•grt•t•>$ t•.l m1nutc•H 21 '"'Cc>nt!H Wc·Ht 371,·1·1 f••••t to 1\ 

point In tlw t•ntct<'riO llrw of tlw propo•rty convt')'NI to Gorclon 1·:. Cnmp­
he•ll hy Frc•tl ''· llaycux nnd Grac•• ttaycox, hltt wift•, hy clt•t•tl da tt• d 
Octuh.·r Jll, l') ·tl•, :tntl rt•corclt•d In nfort•H:tltl ct.•rk'" Offict•; th<'11Ct' 
along ~:tiel llut•, North ll3 dt•grt•e•w ·10 ntlnutt•tc Oll Ht•cuudt< Wr11t 
S·l:!, Jll (, .,.t tn tlw twutlwrn thw o( th<' right uf way_uf tlw Vlrglnl:~ 
n.•a.-11 1\uul.·va rtl; th.·nc·· North 1!6 dt•g r ••e•tc zo tlllnlltt•H tltl l<t'COIIIIH 
t·:a .. t :!·1!', (,<, fe •t•! to th •• JH)illt of Ut•ginuiug, 

It ho •lng tlH• "'""" prop••rty cnnvt')'l'<l to .T. K. Pnrkt•r, Iucorporl\t,•d, 
hy d,•,·tl uf l.ouiH J, Aluauo nncl Huhy \1' 0 Alhano, hut<hnud nud wlfo•, 
dat,•d June• Ill, I •.15 I, and r•·c·ordt•tl In tht• :tf••rc•tcnld C:lt•rk'" Offict• 
iu (),•,•cl 1\uul< 2~'.l, at p ag•• SS·l, 

-2-
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This conve yance is made expressly subject to the condit ions, rc-

strictions and casements, if any of record, constituting c onstructive notice. 

The partie s of the first and second parts covenant that the y arc sci:Lcd in 

I. fcc simple of the _said lands; that they have the right to convey the said 

properties to the grantcc11 herein named; that the said grantees shall have 

quiet and peaceful p!)ascllsion of said property, free from any encumbrances; 

,, that the parties of the first and 11ccond parts have clone no act to encumbo:-r 

the said properties; that they, the said partic11 of the first and 11econd parts, 

·· will execute such further assurances of said property as may be r..:quisitc. 

IN WITNESS WHEREOF, the said parties of the fiut par t have aCfixcd 

. I their signatures and seale, and the party of the second part ha:! caus ed the se 

pre11ents to be execut~d in the corporate name by it:~ officers duly authorized 

and its corporate seal to be hereunto duly affixed and atte11tcd by its Seer~·-

·I 
1: .; . . ~: .. · .. ,. 

: . . ..~.: . 
•' ., ... 

i J. : > _. .......... ·, .... :• \;'. · . 
. . • .• ·~ •_..· ...... ... n_.(iif.~LJ .. : .. 

• . • t' . • o , ' II • 

. ~ fr ·: .. ~- ·:,..., ' "' ·'·· · . 

'' I t t f~ t _.,.. (SEAL) 
Roxanne C. Parker, Co-Trustee _u.:....nd'c-·r......,-:-th-c"""'\:-:-;V-,.,il-;-1-of 

John P, Parker, deceased 

J. K. PA 

. -··:, · ·~·,,~·~:r~o ·.1 ·'Lf£.c 
·· ~tl cr. Sc_c_r_c-:-t-a_r_y _____ _ 

Q~\- tf: · 1.' 
)u. 

r • .J-.• 
Ro:-:.:~ nn~ l'vri:cr. \ \';. ; vw 
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S l'ATI·: C'F \'TH\.tNTA 

&tlo~1421 rAcLG6S 
.AI:II' 10 70 ~ 358 · 

City <>f Viq: in i.l 1\c•adt, 1<>-wlt: 

T, ;{'.w..... /)( • 7l~ 

l'.trkrr, clt•c·c•:\lu•cl, i\ncl \or<>rjlr .T. l'.~rko•r, C:o•-Truo<trr tnulrr lllf' \\'ill <'f 

I c ,-.(, 
hrarin,.: d .t t r c•n thr ..> "·'Y 11f Atl).lllll, \07 :\, ha\'r r"c-h ,'\c-ku.,wl~nJ,:rclthro . 

,. · •• ·' J ... . 
ot:\11\r hrt'\\t' c• 1111• In 1\1\' Clt1• 1\tlll St11lr ,,f,>rrllnlcl. 

. ... ' . , 
.' . 

.... 

___..4_~- ~_2LL ... 21-:..:_ ,~_..~~ 
No•ta r y l 'uh(~c ' . ..·, 

' : \1 · .. 
. , ... .... . . 

STATE OF \'TH\.tNTA 
City "f \ ' i q.:iul .t llr;tc·h, lt>-wlt: 

'· a No•l:ll'\' l'uhlk In ,\ncl 

fo•r tlw C:it y af .. rr!li\lcl, in thr Slotlr c•f \'lr,.:lnla, wh .. llo• c' o\ll\ll\l1111l1111 rxplrro< 

/'i~i~C C, ' / Y 7~ , do• I1C'rc•h1· t' rt•lllv th.lt (ic•\\l' ,.:c• ,T, J','\c' l' rr otml 
/ 

City ami Stair ,,r,• rc•o<;ti\1, 

tiivrn undc•r my "·""' thi../...,; -tAclay <>f ,\u,.:uc<t, 107 .1, 
. : ' 

: . 
. \ ' · . 

I 
.I 

I 

r -... 

-··-
.• I • 

· II · ., 

• ,1. ' .C: ( :., ~/ •. . .. !) 0 
j';....··.·· ........... ........-.-1 .. -~ ·:·.-··- .- . - ---
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STATE OF VffiGINIA 
City of Virginia Beach, to-wit: 

I, JJ{hl/ IV(..L.'(- {2 {9 t-t.&~a Notary Pu~lic in and for the C ity 

aforesaid, in tha State of Virginia, whosa commission ex;:>ires, )J}~u.L.~:;;." 1'17i' 

do hareby certify that Roxanna Parker , widow, whose name is sic;ned to the 

foregoing writing, bearing date on the /6- -z;/- day of August, 19 73, has 

acknowled<;ed the same before me in my City and State aforesaid . 

, ,/'}: JnA-"f, I"! 'l{ 
Given under my hand t~is...:..t~ay of-Au9ust,-+5-?-:t. 

•'' _.1_),., / ~~ 
.•.•. t t •U" ,, \ •'J.''' •.• I·. - I 

19
1• 7-'" , ,/. //',' J. .. ?·· ,,..;, '""'""""' •' 111

,,, uui•t.l •W •ro- dt.~ 
1/t\1.1.\!}::-?.2 , r ·· ... . I • p~,. j,t.S4J •f '" c..J., 

~ 0 ' ... ,,.., 1.2'11 ' " ""' ' '\' " 
11' ······/ · .. " .•• -: . •• - ,, . , •••• . ...... , •• 1. tl41··'""·1 .,. , ,.. . I ~d, 

I .,. '""*-' .. : J .... -"'... - 71 ~ -,, .. ,.~., •• J ---- v;> (L;, _D. .. 
.J. i• IW ,.~ownl •/ .... - ~y.·-- £AJ > 

,. ........ ""' ~ cw.• 
n:;sTl!: JOl iN V. fJ:,; 

Z66 



•. 

i; 

,. 
'· 

I' 
' 

I . 

:· 

!• 

- - . "+' 

600K15 78 Pm18Q 

1.2031 
TillS DEED, Made .this "5o!fday of ;:}VA"-·_(' , 19 7 6, be tween 

J. K. PARKER, INCORPORATED, a Virginia corporation, party of the first part, 

nnd ST~~LEY A. PlllLLlPS, of the City of Vir~lnia Bench, Vir~inin, Trustee, 

party of the second part. 

WITNESSETH: 

That the said party of the fir1:t part docs GRANT lind CONVEY with 

General Warranty unto the said Trustee, the following property, and the rents, 

issues and profits therefrom, to-wit: 

All that certain lot, piece or parcel of land, with the buildings and 
improvements thereon, situate in the City of Virginia Belich, Stllte 
of Virginia, designated ns 7.103 acres and outlined in red, on that 
certain plat entitled "Composite Plat of Property of George J. Parker 
ct. al. Location Ncar London JIJ·id&c, Virr,inia Be;och, ·Viq;inio, 
Lynnhavcn Borough, Scale: 1"•100', Hay 16, 1966, Rev. 6-1-73, 
Wilfred B. Large, Certified L:~nd Surveyor, Norfolk, Virginia," 
said plat being duly recorded i n the Clerk '11 Office of the Circuit 
Court of the City of VirginiO Hench, Virginia, in Map Book 98, 
at page 44, and further described ns follows: 

Beginning at a point on the EnRt side of Parker Lane 260.40' South 
f rom a pin at southeastern corner of Virginia Beach Boulevard and 
Park~r Lane; thence from said point of beginning N 87"-10' E 170.0' 
to a point; thence S 76"-05 '-4]" E 621.25'; thence N 16"-09'-16" E 
155.38' to a point; thence S 4•)"-19'-18" E 69.24' to a point; thence 
S 72"-51'-36" E 109 .11 ' to ;o pnlnt; th<'ncc S 29"-08' E SS.BO' to a 
point; thence S 12"-22' W 187 .26 ' to a point on the northern right of 
way line of U. S. Route 044; t hence turning and running along the 
northern right of way line of U. S. Route #44 in a southwesterlf 
directionS 71"-56'-10" W 316. •)0 ' to a point; thence N 75"-02'-28" 
\.1 119.27' to a point; thence S 71"-56'-10" W 390.85' to a point; 
thtmce turning and running in .1 northwesterly direction N 18"-03'50" 
W 380 . 49' to a point; thence turning nnd runningS 87"-10' W 55.74' 
to a point on the East s ide of Parker Lane; thence ~urning and running 
along a curve to the left with an arc d ! stance of 130.90' and a rad it1s 
of 50' to a point of reverse c~rve; thence along a curve to the right 
with an arc distance of 52.36' and a radius of 50' to the point of 
beginning. 

lt being the same property conveyed to J. K. Parker, Incorporated , 
a Virginia corporation, by deeJ of George J. Parker, et ux, ct als, 
dated August 1, 1973, nnd duly recorded in the aforesaid Clerk's 
Office in D~ed Book 1421, at plgc 663. 

This deed of trust is subject to that certain deed of trust from 
J. K. Parker, Incorporated, to Edward L. Breeden, Jr., Trustee, 
dated August 15, 1973 , recorded 
in Deed Book 13 70, at pa~c 359, 
$120 ,000.00. 

in the aforesaid Clerk's Office 
in the princip~l sum of 

)t:c J .. .L-u~ .. c1"7Hi . {), ,J. J/jf_.? !>-f 
I 

PARKER & PHILUPS 
AnOtNtU M LAW 

'tTICHA •t.AOt. V11GrtCA 

,. 
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1:\ TRUST, to sc..:u r ..: t he huld~r or holders th..:reof , without preference, 

tho.: paym..:nt oi the pr incipal ,;urn of Seven Hundred Eighty- on<: Thous:~nd and 

06/100ths Dollar s ($7H1 , 000.00) , with in t erest thereon at the r ate of one 

p..:rc~nt (1Z) over pr i m..: (par Agream~nt J une J O, 1976 , Pa r agraph C) , evidenced 

by t••n (10) ..:.•rtain nq;utl.:Jb l e prom!t;sory nutes ui ..:v..:n d.,te herewith 

IJI.Jdc by tho.: Grantor and payable to BF.AI\ER or order, and arc numbered and Clat-

ure a s follows: 

!':ote :\umher Amount !'1atorit y of l'ote 
I $7H-;16o. oo August JO, 1977 
2 $78,100 .00 Aus;us t JO , 1971! 
J $7!1,100.00 o\111;us t JO, 1979 
I, $7ti , 100.00 Au;~ust JO, 191!0 
5 S71i , 101l.OO Au~~u~t JO , 19f.l1 
6 $71!,100.00 Au;~ust 30, 191!2 
7 $78,100.00 ;\u;:ust JO, 19!D 
II $7!1,100 . 00 ,\ur.u,; t JO, 19!;1, 
9 $71! , 100.00 Au;;u,;t 30 , 191!5 

10 S7!!, 1 ou. oo Au1:ust JO, 1966 

Said payment s shall be ~pplied first to the payr:wnt o( interest and tho.: 9.tL1nce 

in p:~yment o( pri ncipal at the pCCices of l':~rker & Phillips , Attorneys, 3001 

Vi::ginia Beach Boulevard , Virginia Beach, Virginia 2]452, or such place as 

the holder may desi);nate in writinr,, and also to secure the payment of any 

note or notes, bond or bonds, given and received in curtail or renewal, in 

whole or in p.,r t of t he above desc ribed debt. The s a id no t es bear the margin-

al si~nature of the Trustee for the purpose of i dentification only • 

The deed o f t ru s t is given t o secure a debt in accordance with the pro-

v isions of Sec t ion 55-59 a nd 55- 60 of the Code of Virginia, 1950, as :~nendcd 

a nd e ff ective on t he da t e her eof , and as ther ein provided, shall be construed 

t o impose a nd confer upon t he par t ies hereto , and the bencficiari~s hereunder 

t he duties, r i~h t s :~nd oblications therein set forth. As authorized and per-

mi tted by s a id Sections t he fo llowing additional pr ovisions arc herein incor -

pora tcd in short form and t o be construed :IS t herein provided: 

,\IJ\'EitTlSL'Il'~;T REQUIRED: Advertiscmc-nt of t he tine: , pl01ce and .terms of 
sa le iur five days in a newspaper published in the City of ~orfolk, Va. 
bll>DF.R ' S DEPOSIT: Oi not more than 10% may be required. 
ll>t::;r I FICATIO:\ UY TRVSTEE' S S IG:\,\Tl:Ri::. 
D::F!::Ititi:D Pt:RCII.ASE ~:o:-;t:Y. 

E:\l~'li'TIO:\S I.'Al\'EU . 
SUBJECT TO ALL 1:1'0:\ DEF',\l: LT · I except as prov ld"d in Para;;raph 9 of Sa l I!S 

RE:\r:I.'Al. OR F.:\TI:::\ShJ:\ PF.R.'I !TTED. Agreement June JO, 1976. 
Rl(.;li7 OF' .~;TICli'AT!O:\ RC:SERVED : Without p~nalty . 

1:\S~R-\:\CE Rl'QClRED: Fo r value oi improvements. 
SUilSTITt:TlO:\ OF' TRUSTEI:: PER.':ITTED. 

- 2-
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except as provided in Paragraph 9 
of Sales Agreement June 30, 1976' , 

In the event of any default hereunder,/and for the duration thereof, the 

Trustee or Trustees hereunder, in addition to 3ll other remedies, shall be 

' entitled to take possession of the property herein conveyed and above de-

scribed, to dispossess the owner or o~1ers thereof or any tenant of said 

ovner or ovners·, and to collect any an•i all rents, issues and profits of said 

property for the use and occupancy thereof; and may apply said rentals for 

" the following purposes: To the cost and expense of the Trustee or Trustees 

in and about the administration of the trust; to the cost and expense of any 

repairs to said property deemed necessary or desirable by said Trustee or 

Trustees; to the payment of taxes and premiums of insurance on said property; 

and on account of the indebtedness hereby secured; and to that end the Trustee ( 

·· or Trustees are empowered to lease the said property for such time and upon 

such terms and conditions as they may deem advisable; · to distrain for rent or 

take any other legal action to enforce the collection thereof, or to repossess 

the property. 

The said Grantor covenants that it will pay the debt hereby secured and I further covenants that it will warrant generally the property hereby conveyed. 

IN WITSESS WHEREOF, Grantor has caused this Deed of Trust to be 

executed by its duly authorized offic1:rs and its seal to be hereunto affixed 

and attested, the day and year first ubove written. 

-3-
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STATE OF VIRGilHA. - . . "/ H 
City/~ of .V'//,t',l /r _- ?'to-w i t: .../ L 

? ;v;;;; 2 T /:? R .)'._,P 

It 
d. ~5: ~~/r"'/ 

•~:C~;c7&-~ · ~~~~~----------;;~~~~~~~~~~~~:· a ~o~y Public in and for •h~ Giq /eo outy af&Fesaid , .-tn the State of Virgini<~/clo her eby certify 
that Warren E. Parkhurst, President, and R. T. But l er, Sec retary, of 
J . K. Parker, Incorpo rated, whose names are ~igned to the io regoing writing, 

'bearing date PA the ~!lday o~,._c; , 197 6 , have acknowledged the · sa~:~e 
before me in ~.Ci ty/~ a foresaid. 

GIVEN under my hand this ~lJ1y of ~/1./'-P , 1976. 

My commis~ion expires: c:;T?~ ,;? ? - /7 J=o. 

/&-~ 
Not ary Public 

-4-
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THIS DEED, made th1s 18th day of November, 1976, between J, K. 

PARKER, INCORPORATED, a Virginia corporation, party of the first part, and 

PARCO BUILDING CORPORATIOII (fonnerly O.S.C,O., INC.), a Nevada corporation, 

party of the second part, 

WHEREAS, PARCO BUILDING CORPORATION .(formerly O.S.C.O,, INC,), 1s 

the sole stockholder of J, K, PARKER, INCORPORATED; and 

WHEREAS, an Agreement and Plan of Liquidation of J. K. PARKER, 

INCORPORATED, was adopted on the 1st day of July, 1976, whereby J. K. PARKER, 

INCORPORATED, would be voluntarily dissolved in accordance w1th the general 

corpora tion law of the State of Virginia, pursuant to the following plan, 

to-wft: There shall be a complete liquidation of the corporation, J. K. 

PARKER, IIICORPORATED, on or prior to December 31, 1976, and all the assets 

and property of J, K, PARKER, INCORPORATED, subject to· its liabilities, 

shall be assigned and conveyed to o.s.c.o., INC., a Nevada corporation, which 

name of O.S. C.O., INC., · has· been now changed to PARCO BUILDING CORPORATION, 

the sole stockholder of J. K. PAFKER, ItiCORPORATED. 

NOW, THEREFORE, WITHESSETH: That for and in consideration of 

the sum of $10.00 and in consideration of the premises hereinabove stated, 

the party of the first part does grant and convey with General Warranty of 

Title unto the said party of the second part, all the foll9wing property 

and the rents, issues, and profits therefrom, to-wit: 

All that certain lot, piece, or parcel of land with buildings 
and improvel'lents thereon situate in the .City of Virginia Beach, 
State of Virginia, designated as 7,103 acres and outlined in red 
on that certain plat entitl ed , "C0r.1pos1te Plat of Property of 
George J. Parker, et al, Location flear London Bridge, Virginia 
Beach, V1rgin1a, lynnhaven Borough, Scale: 1"•100', 1-\ay 16, 1966, 
Rev. 6-1-73, Wilfred B. Large, Certified Land Surveyor, Norfolk, 
Virginia," said plat being duly recorded in ·the Clerk's Office 
of the Circui t Court of the City of Virginia Beach, Virginia, ~n 
l~p Book 98, at page 44 , and further described as follows: 

Beginning at a point on the East side of Parker lane 260.40' 
South fro~ a pin at southeastern corner of Virginia Beach Boulevard 
and Parker Lane; thence from said point of beginning N 87°-10' E 
170.0' to a point; thence S 76°-05' -43" E 621 .25'; thence fl 16° 
·09'-16" E 155.38' to a point; th~nce S ~9··19'-18" E 69.24' to a 
point; thence S 72•-51 '-36" E 109.11' to a point; thence S 29° 
-08' E 55.80' to a point; thence S 12°-22' W 187.26 ' to a point 
on the northern right of way l i ne of U. s. Route #44; thence 

Z71. . ..... . I 
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turning and running along the northern right of way line of U. S. 
Route #44 in a southwesterly directionS 71°-56 '-10" W 316.00' 
to a point; thence N 75°-02'-28" W 119.27 ' to a point; thence 
S 71°-56'-10" W 390.85' to a point; thence turning and running 1n 
a northwesterly direction II 18°-03'50" W 380.49' to a point; 
thence turning and running S 87°-10' W 55.74' to a point on the 
East side of Parker Lane; thence turning and running along a 
curve to the left 1~ith an arc distance of 130.90' and a radius of 
50' to a point of reverse curve; thence along a curve to the right 
with an arc distance of 52.36' and a radius of 50' to the point of 
beginning. 

It being the same property conveyed to J, K. Parker, 
Incorporated, a Virginia corporation, by deed of George J. Parker, 
et ux, et als, dated August 1, 1973, and duly recorded in the 
aforesaid Clerk's Office in Deed Book 1421, at page 663. 

THIS CONVEYANCE IS !~DE subject to the following deeds of trust: 

1. That certain deed of trust from J. K, Parker, Incorporated, 

to Edward L. Breeden, Jr., Trustee, dated August 15, '1973, recorded 1n the 

afo~esaid Clerk's Office in Deed Book 1370, at page 359, 1n the principal 

sum of $120,000.00. 

2. That certain deed of trust from J. K. Parker, Incorporated, 

to Stanley A. Phillips, Trustee, dated June 30, 1976, recorded 1n the 

aforesaid Clerk ' s Office in Deed Book~. at page~~~. in the principal 

sum of $781,000.00. 

THE PARTY OF THE SECOND PART, by its joining in thi s deed, hereby 

assumes said above-described deeds of trust and covenants that it will pay 

the debts thereby secured. 

IN WITNESS !.'HEREOF, the said J. K. PARKER, WCORPORATED, has caused 

this deed to be signed and acknowledged in its corporate name by 

WARREN E. PARKHURST, its President, and its corporate seal to be hereunto 

affixed and attested by ROBERT T. AMORY, its Secretary, under authority of 

1ts Board of Directors; and the said PARCO BUILDING CORPORATION has caused 

this deed to be signed and acknowl~dged in its corporate name by WARREN E. 

PARKHURST, 1ts President, and its corporate seal to be hereunto affixed and 

attested by ROBERT T. A~~RY, 1ts Secretary, under authority of its Board of 

Directors; on the day, month, and year first above written . 

J. K. PARKER, INCORPORATF.D 

By~~~L) 
res ent 
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PARCO BUILDING CORPORATION 

By ttJ~rx:~SEAL) 
President 

, Secretary. 

STATE OF VIRGINIA, 
1CITY OF VIRGINIA BEACH, To-Wit: 

The foregoing instrument was acknowledged before me this ~~~ 

day of ~P~ 197~, by WARREN E. PARKHURST and ROBERT T. 

A110RY, President and Secretary, respectively, of J. K, PARKER, INCORPORATED; 

and I further certify that ROBERT T. AMORY acknowledged . the seal hereto 

affixed and attested by him to be the corporate seal of the said corpora~~on • . · 
. ·· ,·\ ·1 1 ; r ·· ..... .-· . 

and that the seal was so affixed and attested under authority of 1 ts Board ·· _. · . .. . , 
"- I 1 · .,.. 

of Directors. .. : • •. ·' .J 

L7Jt. 
Notary PU6nc 

My Commission Expires: 0"0 II !tj7/ 
() ' 

~0:·~ ···:. ··.-·.· .· ... 
, ·. I, .. ' \ \. .. 

. ··· ... :.": ..... · .... ····· 

STATE OF VIRGINIA, 

CITY OF VIRGINIA BEACH, To-Wit: 

The foregoing instrument was acknowledged before me this ·e1,2~ 

day of Pr/'~;:?,.:i.. , 1971._, by WARREN E. PARKHURST and ROBERT r: 
' 

AMORY, President and Secretary, r_espectively, of PARCO BUILOIIlG CORPORATION; 

and I further certify that ROBERT T. Af~ORY acknowledged the seal hereto 

affixed and attested by him to be the corporate seal of the said corporation, 

and that the seal was 

of Directors. 

, .·<. 'J I · ;- : · •.• ' ' · 
so affixed and attested under authority of .At~.,Boaril /,· . 

,• .. • • • .,> ·• 
f . ':'. I 1 ;, · ~ . \ 

IIIIIAIIITI", MICC.S A UtQlU. LW • - .· • . -... .. 'I , 

~ 721 .1L~ : .. -, -1', •. ' . ..... ~· 

t 
~ 

l u 

riotary Public ' ·.,... · ' .!. (; · .· · . . ' • :......... . . . ,, .... ·· . 
. 1:· :. · ~ \\,:· 

····"······ 
My Commission Expires: LJ......, 1/, lr?l 

{Ttl .. , 
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VI~CI.\',1(' :) . In t hr Clu!'s 0(/•a of tht Cu~u1 1 Court of Virs•n ia Bta~b .. ~.J'.2Jay 
of ~~ ....... • 19 ....... ;:z.~ .. at ....... /./.:.1:. .. 3-:, tb•s ~nstrumrnt wa.s rtUIIJttl and upon tht 

arii{I~Dtr of or!nowi<J~m rnt thtuto ~tnntut!. nJ,,ttrJ to rtrorJ. " Tbt ID1C 1mposttl by §SB-}4.1 oftbt CoJt, 
u 
0 l z 

I ::1 has bun pcud, 1n thr amount of 1 ....................................... · 
~ t ... TEST£ · )OliN V. F ENT RF.SS. Cln! 
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THIS DEED, made this . )Otf:,_ day of 

between PARCO BUILDING CORPORATION, a Nevada 

/i11~4~ , 1978, by and 

corporation, party of the first 

pa·rt, and GEORGE J. PARKER, married, party of the second p<~rt. 

WITNESSETH: 

That for and in consideration of the sum of Ten Dollars ($10.00), cash 

in hand paid , and other good and valuable considerations, the receipt of 

which is hereby ac knowledged, the said party of tne first part does hereby 

grant and convey with GENERAL WARRANTY and English covenants of title, unto 

the said party of the s·econd part, the following described property, to-wit: 

All that certain lot, piece or parcel of land, with the 
buildings and improvements thereon , situate in the City 
of Virginia Beach, State of Virginill, described on that 
site plan entitled "Site Plan of Part of 7.013 Acre Par­
cel Shown on Plat Entitled Composite Plat of Property of 
George J. Parker et. al. Location Near London Bridge, re­
corded in H. B. 98 , pg. ~4, in the Clerk's Office of the 
Circuit Court, Va. Beach, VA. Lynnhaven Borough, Virginia 
Beach, Virginia for George J. Parker et. al., Scaler 1"• 
40', Hay 31, 1978", made by Wilfred P. Large, Certified 
Land Surveyor, Norfolk, Virginia, more particularly 
described aa follows: 

Beginning at a point beingS. 0"35'12" W. 260.~0 feet, N. 
87"10'00" E. 170.00 feet , and S. 76"05'43" E, 621.25 feet 
from the southeastern intersection of Parker Lane and Vir­
ginia Beach Boulevard; thence proceeding from said point of 
beginning N. 16"09'16" E. 155.38 feet to a point; thence 
turning and proceedingS, 49"19'18" E. 69.24 feet to a point; 
thence S, 72"51'36" E. 109 . 11 feet to a point; thence S. 
29"08'00" E. 55 . 80 feet to a point; thence turning and pro­
ceedingS. 12"22'00" W. 187.26 feet to a point on the northern 
right of way line of U. S. Route 44J thence turning and pro­
ceed ing N. 60"57'05" W. 229.91 feet to a point; thence turning 
and proceeding N. 16"09'16" E. 50.04 feet to a point being the 
said point of beginning, 

It being the property conveyed to Parco Building Corporation, 
a Nevada corporation, by deed of J. K. Parker, Incorporated, 
a Virginia corporation, dated November 18, 1976, and duly 
record ed in the Clerk's Office of the Circuit Court of the 
City of Nirginia Beach, Virginia, in Deed Book 1625 , at page 
550. 

This conveyance is mode expressly subject to the conditions, re-

strictions and easements of record, if any, affecting the aforesa~d property 
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IN WITNESS WHEREOF, the party of the firat part has caused these 

presents to be executed in the corporate name by ita officers duly authorized 

and ita corporate seal to be hereunto affixed and attested by ita secretary 

all on the day , month and year first above written • 

Attest: 

G~,~ .. h I 
I 
I STATE OF VIRGINIA 
I City of Virginia Beach, to-~it: 

I. 

I' 
·o· .fd, The foregoing ina:c::UI!IP.nt •JaP. acknoo.•leclged before rne :his .J. __ c!ay o! 

r\U~vS'T • 1978, by ..hJ.A.lU!..~r.; /:. p,z6!_<!_ Hua.s...::; __ and 
) Ofl£1.11 I, J../ t/11/ /!•( t pres ic!ent and Secretary 1 c::eapect-

ively, of Parco Building Corporation, a Nevada corporation, on behalf of the 
corporation. 

27S 

-~o:tary Public I 
...; 

( 
! 

I 
i \ 

------------------------
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TillS DEED OF EASEMENT, Hade thill 11th da y of July, 191!0, 

by and between PARCO BUILDING CORPORATION, a Nevada corporation, 

party of the first part, and GEORGE J • . PARKER, party of the 

aecond part. 

WITNESSETH: That for and in consideration of the sum of 

Ten Dollars ($10.00), cash in hand paid, the receipt of which is 

hereby acknowledged, the laid party of the first part doth grant, 

bargain, aell and convey vith SPECIAL WARRANTY unto the aaid par~ : 

of the 1econd part, his heir auccesaora and aaaigna, an easement 

for ingres1 and egresa to Parker Lane and for conat~uction, 

installation and maintenance _of utilities over and under the 

aaid thirty feet, and purposes incidental theret o the following 

deacribed property, to-viti 

All that certain piece or parcel of land :t~-· 
thirt y feet in width situate, lyin g and /t . 
being in the City of Virginia Beach, Vir- .• ' 
ginia and being the northermos t t+ 1 t) Ft ' 
~ feet along the northern property line 
~f the property designated as 7.013 acrea 
and described on that certain eitc plan 
entitled "Site plan of Pert of 7.013 Acre 
Parcel Shown on Plat entitled Composite · 
Plat of Property of George J. Par ke r et 
al, Location Near London Bridge recorded 
in H. B. 98, pg. 44 in the Clerk's Office 
of the Circuit Court, Va. Beach, Va. 
Ly"nnhaven Borough, Virginia Beach, Virginia 
for George J , Parker · et al., Scale: 1"•40', 
Hay 31, 1978." 

IN WITNESS WHEREOF, the party of the first part has 

caused these presents to be executed in the corporate name by ita 

officers duly authorized and ita corporate seal to be hereunto 

affixed and attested by ita secretary all on the day, month and 

year fir1t above vritten, 

PARCO BUILDING CORPORATION 

,, ul<£Mu' 2~/lfuU;(::: 
'Pre a iden t 
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Attest: · eoo~202G ~Ar.l232 

.41·~· · 
Se cretary 

STATE OF VIRGINIA 
City of Virginia Beach, to- wit: 

The foregoing instrument vas a cknowledged before me on 
this /51/f_: day of July , 1980, by Warren E. Parkhurst and Robert 
T. Amory, president and secret a ry, respectively, of Parco Build­
ing Corporation, a Nevad a corporation, on b e half of the corpor­
ation, 

Nlltary Publ . 

Hy commission e xpires: 

"'· 
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euu~2028 ~~~a 505 
THIS DEED made thia.J.~.Jday of ~ 

1 1980, by and 
between STANLEY A, PHILLIPS, Trustee, pafty ~f the fi rst par t, 

and CEORCE J. PARKER, party of the aecond part; 

W I T N E S S E T H: 

TnAT WnEREAS, by deed of trust dated June 30, 1976, of 

record in the Clerk ' s Office of the Circuit Court of th~ City ?f 

Virginia Beach, Virginia, in Deed Book 1578, at page 180, J. i( . 

Parker, Incorporated, a Virginia corpora t ion, conveyed to Stan ley 

A. Phillips, Trustee, in trust to secure the pay~ent . of the debt 

therein described; and 

WHEREAS, the aforesaid deed of trust provides that the 

rights, duties and obligations i mposed th e reby upon the Truatee; 

and 

WHEREAS, defa~lt having been made in the payoent of t~e 

de~t aecured by said deed of trust, the creditor of the debt 

thereby 1ecured requested that the said Stanley A. Phi llips, 

Truatee, party of the first part, execute the said deed of trust; 

and 

WHE REAS, the said Stanley A. Phillipa, Trustee, as afcre-

aaid, pursuant to and in accordance with the term• and the dir-

ectiona o f said deed of trust did, on t~e 15th day of July, 1980, 

at 12:00 noon Eastern Daylight Saving Time at the front entrance 

of Parco Building Corporation, 120 Parker Lane, Virgtni~ 3each, 

Virginia , after first advertising the time , plac~ and termP o! 

•• e five (5) times in The Virginian-Pilot/Ledge r -Star, a news-

paper of general circulatiorr in the City of Virginia Beach , Vir-

ginia, offer for Isle the hereinafter deacribed real eatate at 

public auction to · the highest bidder for cash1 and 

Wn£REAS, at said sa le , the said Ceorge J. Parker, party 

of the second part, became the purchaser of said ~eal estate for 

the aum of $SOO,OOO.Ofr, . he being th e hi ghest bidder; and 

WnEREAS, the purchase price has b een paid and the said 

Ceorge J. Parker, party of the second !' Art , is now entitl~ ci t-:> a 

Z78 

. ------· ·····---- . 
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NO~ THEREFORE, for and i n consideration of the sum of 

$500,000.00, receipt of which is hereby acknowled ged , the said 

Stanley A. Phillips 1 Trustee , does hereb y grant, bargain, sell 

and convey, with Special Warranty, unto the said George J. Parker, 

party of the second part, the following de scribed real estate, 

to-wit: 

All that certain lot, piece or parcel of land , · 
with the buildings and improveme nt s thereon, 
situate in the City of Virginia Beach, State of 
Virginia, designated as 7.103 acres and outlined 
in red, on that certain pl at entitled "Composit e 
Plat of Propert y of George ..J. Parker et. al. 
Location Near London Bridge, Virginia Beach, Vir­
ginia , Lynnh aven Borough, Scale: 1'•100', Hay 16 , 
1966, Rev. 6-1-73, Wilfred B. Large, Certified 
Land Surveyor, Norfol k, Virginia," aai d plat being 
dul y recorded in the Clerk's Office of the Circui t 
Court of t he City of Virginia Beach, Virginia, in 
Hap Book 98, at page 44, and further described as 
fol lows : 

Beginning at a point on the East sid e of Par ker 
Lane 260.40' South fro m a pin at sou t heastern corne r 
of Virginia Beach Boulevard and Par ke r Lane; t he nce 
from said point of beginning N 87°-10' E 170.0' to 
a po int; thence S 76°-05'-43" E 621.25'; thence N· 
16°-09'-16" E 155.38 1 to a point; thence S 49°-19'-18" 
e 69.24' to a point; thence S 72° - 51'-36" E 109.11 1 to 
a point; thence S 29 ° -0 8' E 55. 80' to a point; th e nce 
5 12•-22' W 187.26' to a point on the no r th ern ri ght 
of way line of U. S, Route 044 ; thence turning and 
running along the northern right of U. S. Route 044 
in a southwesterly directign 5 71·- , 6 ' -1 0" W 316 .00 ' 
to a point ; thence N 7 5 • -0 2 ' - 2 8" W 119 • 2 7 ' to a point j 
thence S 71 °-56 ' -10'' w. 390 .85 ' to a point; thence 
turning end running i n a n or thwesterly dir ection N 
18•-tl3'-50" W 380 .49' t q a point; thence turning and 
running S 87"-10' W 55. 74' to a point on the East side 
of Pa rker Lane; thence tur nin g and r unning alo ng a 
curve to the left with an ere distance of 130.90' and 
s radius of 50 ' to a point of reverse curve; thence 
along a curve to the right with an arc distance of 52.36' 
and a radius of 50 1 to the point of beginning. 

Save a nd except: 

All that certain lot, piec e or parc el of land,with 
the buildings and improvements th ereon, situate i n 
the City of Virginia Beach, State of Vi rg i nis , des­
cribed on the sit e plan entitle d "Si t e Plan of Part 

·-- - ---·---·-· - ···----····· 
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BliUit2028 Yo\f,l 5!)8 
of 7.013 Acre Parcel Shown on Plat Entitled Compo­
aite Plat of Property of George J, Parker et.al, 
Locati o n He ar Lon don Brid ge , rec or ded in H.B .• 98, 
pg 44, in th e Clerk's Office o( the Circuit Court, 
Va. Beach, VA , Lynnhaven Borough, Virginia Beach, 
Virginia for George J. Parker et. al., Scale 1" •40' 
Hay 31, 1978", ma de b y Wilfred P, Large 

1 
Certified ' 

Land Surve yor, Norfo l k, Virginia , mor e par ti cularly 
describ e d as follows: 

B_eginning at a point beingS. 0"35'12" W. 260.40 feet 
N. ' 87"10'00" E 170.00 feet, and S . 76 "0 5'43" E . 
62 1.25 feet from th e southe astern intersection o f 
Parker La ne and Virginia Beach Boulevard; t henc e pro­
c e eding from aaid point of the beginning N. 16" 09 ' 16" E, 
155.38 feet to a point; thence turning and proceeding 
S 49" 19'18" E. 69.24 feet to a point; the nce S, 72°5 1' 
3 '6" E. 1 0 9 • 11 feet to a point ; t he n ce S. 2 9 • 0 8' 0 0" E. 
5 5. 80 fe e t to a point; t hen ce turning and proceeding 
S . 12 "22' 00" W. 18 7 . 26 feet to a point on the northern 
right of way line of u; S. Route 44; t hence turni ng 
and proceeding N. 60"57'05" W. 229.91 feet to a poi nt; 
thence turning and proceedin g N. 16 °09' 16" E. 50 . 04 
feet to a point b e ing the 1aid po int of beginning, 

Thi~ con vey ance ia made subject t~ the condi~ions, re1-

I 
I 

I" 
i 

triction1, easements and res e rvations of record, if any , affecting; 
. I 

I the aforesaid property and constituting constructive notic e . 
1 

The said party of th e f irst pa rt hereby covenants that 

he 'hal done no act to encumbe r the 1aid property; that he shal l 

warrant and forever defend the title to the 1aid lan d to t he 1aid 

party of the second pa rt, his successors and &&ligna, against the 

lawful claims of all peraon1 cl a iming by, t hrou gh and und er the 

aaid party of the first party, but not o t he rvia a . 

WITNESS the following aignatur~ an d aeal o f Stanley A, 

Phill i p&, Trustee: 

STATE OF Vl RC lNlA, 
City of Virgini a Beach, to-wit: 

The 
Z-3 day o f 

Hy comm i ss i on expires: ?-7- J' / 

I. --·- -
VIRG~· In th01•r4'• Of/ict of th• C~rcuit Coun of Virronia B•ach ... ~.~ay ;; 

.; 
u 
0 
" I 
0 .. 

of ... ... ~········· · ··· · ·· · ' 19 ....... £ .. ~ a t ....... /.J;//. ... , thll instrum <nl waJ roc•ouu/ an4 upon th• 

4 1 J th roto an •uJ aJmoii•J to rocorJ " Tb• tu ompouJ by ,,_,4. 1 oftb< CoJ• . :::"~.,:::1 . 111 ~:: ~m:::;~f : ......... ~: ... ~. • . 7J ~ 
TEST E: J. CURTIS FRUIT, CitrA B~/:~:. ... ~7-~·~·:·.·:~: .. ~-~-~.-...... < ..... ~ .......... ~ .~ ....... -o-: C. 
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I PLAINTIFF'S 

4<4DD · '~ 
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THIS DEED, Hade this / J~ day of April, 1984, by and between GEORGE J. 

! PARKER and PATRICIA L. PARKER, his wife, parties of thE: fir s t part, and 

II PARKER ROAD ASSOCIATES , a general Partnership consisting of DAVID J . CROSS, 

II JOHN T. 

!l is 6003 

HENNING, HAROLD F. SCATTERGOOD, and P. ARTHUR PEREGOFF, who se addres s 

Oceanfront Avenue, Virginia Beach, VA 23451, part y of the second part. ,, 

I 
I. 

I 

I 
II 
II 

II 
li 
,I ,. 

PHILLIPS '; 
LAW :, 

VIIGitoaA I 

W I T N E S S E T H: - - --------
THAT FOR AND IN CONSIDERATION of the sum of Ten Dollars ($ 10. 00). cash 

and other good valuable consideration, the receipt of which is hereby acknowl-

edged, the said party of. the first part does hereby grant and convey with 

GENERAL WARRANTY and ENGLISH COVENANTS OF TITLE unto PARKER ROAD ASSOCIATES , 

party of the second part, the following described property to-wit: 

All that certain lot, piece or parcel of land, 
with the buildings and improvements thereon, 
situate in the City of Virginia Beach , State o f 
Virginia, designated as 7.103 acres and outlined 
in red, on that certain plat entitled "Composite 
Plat of Property of George J. Parker et . al. 
Location Near London Bridge, Virginia Beach, Vir­
ginia, Lynnhaven Borough, Scale: 1'•100' , May 16 
1966, Rev. 6-1-73, Wil fred B. Large, Certified 
Land Surveyor, Norfolk, Virginia," said plat be i ng 
duly recorded in the Clerk ' s Office of the Circuit 
Court of the City of Virginia Beach, Virginia, in 
Map Book 98, at page 44, and further described a s 
fol l ows: 

Beginning at a point on the East side of Parker 
Lane 260.40' South from a pin at southeastern corner 
of Virginia Beach Boulevard and .Parker Lane ; thence 
from said point of beginning N 87"-10 ' E 170.0' to 
a point; thence S 76" - 05'43" E 621.25'; thence N 
16"-09'-16" E 155.38' to a point; thence S 49"-19' -18" 
E 69.24' t o a point; thence S 72"-51'-36" E 109 . 11' t o 
a point; thence S 29"-08' E 55.80' t o a point; t hence 
S 12"- 22' W 187.26' to a point on the northern right 
of way line of U. S. Route 044; t hence turning and 
running along the northern right of U. S. Route 044 
in a southwesterly directionS 71"-56' - 10" W 316.00' 
to a point; thence N 75"-02'-28" W 119.27' to a point; 
thence S 71"-56'-10" W 390 . 85' to a point; thenc e 
turning and running in a northwesterly direction N 
18"-03 1 -50" W 380.49' to a point; thence turning and 
runningS 87"-10' W 55.74' to a point on the Eas t side 
of Parker Lane; thence turning and running along a 
curve to the le f t with an arc distance of 130.90' and 
a radius of 50' to a point of reverse curve ; thence 
along a curve t o the right wi th an arc distanc e of 52.36 ' 
and a radius of SO' to the point of beginning. 

SAVE AND EXCEPT: 

All that certain lot, piece or parcel of land , with 
the bui l dings and improvements thereon , situa t e i n 
the Ci t y of Virginia Beach , State of Virginia , des­
cribed on the si te plan entitled " Site Plan of Part 
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of 7.013 Acre Parcel Shown on Plat entitled Compo­
site Plat of Property of George J. Parker et al. 
Location Near London Bridge, recorded in H.B. 98 
pg 44, in the Clerk's Office of the Circuit Court, 
Va. Beach, VA, Lynnhaven Borough, Virginia Beach, 
Virginia f or George J. Parker et. al., Scale 1'•40', 
May 31, 1978", made by Wilfred P. Large, Certified 
Land Surveyor, Norfolk, Virginia, more particularly 
described as follows: 

Beginning at a point being S. 0° 35' 12" W. 260.40 
feet from the southeastern intersection of Parker Lane 
and Virginia Beach Boulevard; thence running N. 87° 10' 
00" E. 170.00 feet, thence running S. 76° OS ' 43" E. 
621.25 feet to the true point of beginning; thence pro­
ceeding from said point of the beginning N. 16° 09' 16" E. 
155.38 feet to a point; thence tur~ing and proceeding 
S. 49° 19' 18" E. 69.24 feet to· a point; thence S. 72° 51' 
36" E. 109.11 feet to a point; thence S 29° 08' 00" E. 
55.80 feet to a point; thence turning and proceeding 
S. 12° 22' 00" W. 187 . 26 feet to a point on the northern 
right of way line of U. S. Route 44; thence turning 
and proceeding N. 60° 57' OS" W. 229 . 91 feet to a point; 
thence turning and proceeding N. 16° 09' 16" E. 50.04 
feet to a point being the said point of beginning . 

IT BEING the same property conveyed to the parties of 
the first part herein by deed of Stanley A. Phillips, 
Trustee, dated July 22, 1980, and duly recorded in the 
Clerk's Office aforesaid in Deed Book 2028, at Page 596. 

This deed is made subject to all conditions, restrictions, reservations 

of record, including without limitation, that certain easement of right of way 

granted to George J. Parker by deed of Parco Building Corporation~ a Nevada 

Corporation, dated July 11, 1980 and duly of record in the Clerk's Offir.e above 

il 
!j 
!j 
! 

mentioned in Deed Book 2026, at page 231. 

WITNESS the following signatures a.nd seals: 

(SEAL) 
/ Ge~l?ge ; • Parker 

I (S EAL) 
Patricia L. Parker 

STATE OF VIRGINIA 
City of Virginia Beach, to wit: 

The foregoing instrument dated April ,1984, was acknowledged 

before me this : · ·. day of April, 1984, by George J . Parker and Patricia 

ilL. 
. I 

Parker . 

I 
i Notary Public 

; j My Commission expires: 
' 

.. ----'--:---------

1/;: . o.\ . oi '"'lhf ~~1Ji..? of lbr DrniJJ Court of ll'rl(irtla llnocb.L~ 
l j .' . . . ~ 1~ .. L \.d ...... ~0 ........... t.ta buhv- 1nu rrc-ftlwl <Dill ll/'fl" lbr 

·.I· , ... ' Ill' " ontow ... lnf:t,.. :~ ~~ ...... ,", ~:~ ~~~·( lo '"" '"' ttr(llmpt.:wnl\ s~l ~ =-
~;~;;~'J .. ~uL..:.:.u.~... 1tJl tSf&~l~ ~ 
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THIS CONTRACT, made and executed in triplicate this 28th 

aay or May, 1961, between George J, Parker, p~ty or the first 

part, and Riob~·d F. D~vle and Amelia D. Davis, psrtles of tne 

second part. 

WITNESSETH• 

That for and in:oonsideratlon ot the eum ot Ten Thousand 

and no/100 Dollars ($10,000,00) cash in hand paid, receipt 

whereof is hereby ackno,wledged, and in consideration of the 

promises and agreementa hereinafter set forth,,the party of the 

first part does promiee and agree to sell to the eaid parties of 

the seoond part, and the said parties of the second part do 

promise and agree to buy from the said party of the first part, 

the followlr~ desoribod property, . to-wit• 

All that certain lot, plene or parcel of land, with the 
'buildings and l~~provoJments tr.u·eon, situate in '\:he Cl ty 

• of Virginia Beach, State of Virginia, descrlbod on thnt 
site plan entitled •sit~ Plan of Part or 7.013 Acre Parcel 
Shown on Plat Entitled Composite Plat of Property of 
George J, Parker, ot al, Location Near London Bridge, 
Recorded in K. B. 98, pg. 44, in the Cl&rk•s Office of the 
Circuit Court, Va, Beach, Va., Lynnhaven Horough, Virginia 
Beach, Virginia, for Gtorge J, Parker, et al, Scale•l••40', 
May 31, l978M, made 'by Wil?red P, Large, Certified Lan~ 
Surveyor, Norfolk, Virginia, more particularly described 
as follows• 

Beginni~ at a point being s. 0°35'12• w, 260,40 feet, · 
N, 67°10 oo• B. 170,00 feet, and s, 76°05'4J• E, 621.25 tee 
from the eoutht&ettrn interAeotion of Parker Lane and 
VirJinlM Beach Bouaevardl thence proceeding from eaid point 
of beginning N. 16 09 1 16• E, 155.)8 feet to a point1 thence 
turning and proceeding S, 4?019'18" E. 69.24 feet to a 
point1 thence s. 72°51')6" E, 109.11 feet to a pointr theno 
s, 29ooa•oo• E, 65,80 feet t? a polnt1 thence turning and 
proceeding S, 12 22'oo• W, 187.26 !det to a point on the 
northern right ot wa~ line of u. S, Route 441 thence turnin 
and proceeding N. 60 57'05" w, 229,91 feet to o point1 
thence turning and proceedir.g N. l6°09'16"E, 50.04 feet to 
a point being the said point o! beginning 

I~ being the same property conveyed to George J, Par~er by 
dee~ ot Parco Bull1lng Corporation, a Virginia norporation, 
dated August 10, 1~78 1 and duty recorded in the Clerlt'a 
Office ot the Circuit Court of the City of Vlrglnia Beach, 
Virginia, in Deed Book 1896 at Page 345. 

·· .. :;-;.. 
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UPON THE POL~OWING TERMS AND CONDITIONS, to-witt 

1. The aaid parties of the second part promise and 

to pay to the laid party or the !!ret part the Bum of Seventy-Pi 

ThoU8and ($?5,000.00) Dollars in the following manner• 

(a) Ten ThoU8and ($10,000.00) Dollars acknowledged 

above. 

(b) The aaid parties ot the second part agree to 

execute a promissory note in the amount ot 

Sixty-Five Thousand ($65,000,00) Dollars, payable 

in aonthly installaente or Five Hundred Ninety 

and 66/100 ($.590. 66) Dollan, a aid ina tall.ment 

be 'principal and interut at the rate or 'l'en (10~ 

per oentua par annua • ·i th the tirat pay111ent due 

JUly 1, 1981, and a payment on the l•~ uay o! e 

aonth thereafter until paid in tull. 

(c) The part.\11 of the ucond part pro11ise and a.gree 

·to anwae payment o! the taxes and inaurance on 

the atoreaaid property. 

I 
2, It is !Mrther agreed by and between the parties 

that upon the payaent in tull o! the a!orea~id amounts owed in 

lparagrapb (b), then the party o! the first part, hie heira or 

aaeigna, will execute and deliver unto the aaid parties of the 

oeoond part a good and lll&l'ket...ble tUle to the llbove dencribed 

propGrty with general wwrranty of title. 

), The eaid partie• of the eecond part agree to make 

a!oruaid p&YJIIIIIilt of .f!.590,66 to George J, Parker at 290 

Neck Road, Virginia Beach, Virgin!~, no lnter than the let day 

each aonth, and further to make the a!oroeaid paymAnt of 1/12 

annu&l taxes and insurance to an.l.d office no later than 1;he 

day ot each aonth. I! any payment ia not received within 5 
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4, The said parties ot the second part agree to keep the 

buildings on laid property in good repair dur~Jl8 the terro ot this 

contract at the tXptnlt of the partiel of the ttoond part, 

.s. It ia 1111tually sgreed by and t.tween the oarties to thi 

contract that 1n the event that the Bald partie• of the neoond par 

fail to aakt the above eet forth monthly payments when due and 

owing and euoh default continues tor a period of thirty days or 

Nore, an~or ehould Bald partite of the eeoon4 part tail to keep 

eald property in good repair during the ten ot thil contract for 

a period of sixty d~va, then, in any or .all euoh events, this 

contract and all righta htrt\U\der a hall ceue Md determine, e.n4 

all 11onles paid •hiall bt rttained b:t 'Clle aaid party n! the tiret 

part and oonaidered aa liquidated damages tor nunpertor~nee of 

thie contract, and ln tht event of detaul t the Raid party of ~he 

tiret part shall ~ entitl•d to posseaeion or the eaid property 

ancl said partite o! the .. eond part ahall vacate eaid propot·ty 

forthwith upon tivt (5) dayu netic~, given by the said party of 

the first part, hie heira or ueigns, to the parties o1 the stco~d 

partt aaid noti~t to be given by regiettrtd or cert1!1od mall to 

the address ot the building aituated on eaid property or to tht 

lattt b1own acldrue of uid parties ot the .. eond part, 

6, It 11 mut\lally a8%'tel1 by and between the parties to 

thio contract that ti .. ia ot thP essence of the ptr!urmance of 

all the ~~oll.iate and &grGem4nte herein contained, 

7, The parties o! the secon~ part ~Y not convey their 

interest ur assign thie contract in this property withou\ prior 

written conaent ot the party of th" firs~ part, but e l~ll have 

the right with the consent of the party or the firs t part to 

aaaign•~1r 1nterdBt herein to an ~~a1gnee o! adequa te financial 

capability, 

B, Tht pa.rtiu o! the ucond part a hall ltet p ·:.he building 

and land hereby sold insured against loas by tire &~d other 

huards in an amo•mt ot not leas than $60,000 , 00 tor the !Jene !1 t 
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of the party o! the !irct part, as ita interest ~y appear, but 

the parties of the second part agree that in oaae of loss covered 

~Y such insurance 1 the uount paid for auoh loss may btl applhd to 

accompliah the replacement of the losA and in such event, efter 

such replacement, insurance shall be effective and co~tinued the 

same -. botore tbe loea. In addition, the parties of the second 

part at their own upenae shall maintain a policy or pubHc 

liability inaur~.oe protecting both parties against claims for 

personal inJury and property da=age in oo~ection with the 

premises !or an amount of not less than $100,000.00 and will 

indemnity and hold the parw of the !irat part frtt tro11 any lllld 

all clai•, cleaanda, axpenae and llabill ty aria ins out of' any 

inJ~y or lose to any peraon or persona while upon said pre~~ea 

and will not reGve any personal propel· ty and fixtures from said 

premia~& without the written consent of the party or the first par • 

9· a is f •JI'ther understood and agreed by and between the 

parties hereto that the Seller eh~ll not be liable for street 

improvements, sewage, water and other utili ties Md the BuyE · ~ 

will save the Seller harmless from any and all claims, causes or 

actions arising therefrom, and specifically, claims arising o\it or 

subdivision requirements under subdivision ordnance& o! the City 

of Virginia Beach, 

WITNESS the 

STATE OF VIRGINIA 

CITY OF V!PGINIA 1 to-wit• 

I, Lola M. Nichols, a Notary PDblic in and for t.he City of. 

Virginia Beach, in the State of Virginia , ·whose commlsslon expireA 

on 6th day o! June, 1986, do here~y certify tha t Geor~e J, Parker, 

.... 
! •• .;~~·. 

.•. '• ~ 
.) .. ' 

28? 
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Richard P, Davia and Melia D. Davie, whose names as IUOh are 
' 

•ill'led to the forr,oing writing ~aring date of 28th da~ of 
·I 

May, 1981, have acknowledged t.he ..... before M in ay said City. 

G1 nn under ay band thia ~j'lt;;t of 9--<'<akV 
{/ 

L 7}(. 2:#.~-44; 
NotaryPubl1o 

·-- .. .;·-..· 
·.· 
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INDE~TURE, Nadt this 28th day of MAy, 1981, between 

J, Parker, party ot the first part, and Richard P. Davis 

and AMUa D. Davi1, partido! the second parta 
, . 

-.WHEREAS, by a certain agreement bearing date the 28th day 

ot May, 1981, bttwttn Gtor&t J, Parker and Richard P, Davis and 

Am.lia D. Davie, the laid party.· of the first pnrt agreed to sell 

and c~,.y to the aaid partitl of the aeoond part, tor t~e price 

and u~ tht ttrma therein mentioned, that certain parcel of land 

de•cribtd &I follo .. a 

'·All ~t certain lot, phc• or parotl of land, w1 th the 
fbuildingw and i~oYtatnta thervon, •ituatt in tht City 
.,ot Vir&inia Stach, St.tt or Virginia, dtlcr!btd on that 
••itt plan tntitltd •Sitt Plan or Part ot 7o~l) Aort Parcel 
,,Shown on Plat Inti Utd Co~~posito Plat ot Property o! 
Oeorce J. Parker, tt &1. Location Near London Brl~•· 

·-'atoor4tc1 1n It 8, 98, PI• 1+4+, 1n tht Cltrk't Oft1ot of. tht 
:.Olro\11 t Ooi.&Z'~, va. Btaoh, va,, l.)'llnhavtn llorouch, Vir11nill 
~Btach, V1rglnia, for Otorf' J. Parker, tt al, Soaltel••40•, 
'laf Jl, \978•, .ada by Wi trtd Po Largt, Certified Land 
·.surnyor, Ho~olk, Virpnia, aore particularly dncribed 
-,u toUowat ., 
' a.cinninR· at a point beings. 0°JS'l2• w. 260,40 teet, 

Ho 87-0ioToo• B, 170e00 fttt, and S, 76°05'4)• E, 621,25 fee 
-tl'oa the touthe&ltern interetctlon ot Parker Lane aJld 
Vir&inia Beach Bouat.arda thence proceeding troa 1atd point 
of bt~nnin& H. 16 09'16• Eo 155,)8 r .. t to ~ point1 thence 
turninc an4 proceeding s. 49019'18• E, 69o24 !set to a 

r.1nta thence s. 72°51')6• E. 109o11 feet ·to a pointa 
, 29008•oo• B, ,5.80 fttt to a ~ointa thence tUrning and 

proceed!~ s. 12 22•oo• w. 187.26 teet to a point on the 
northern rifht ~t wa1 lint of u. s. Routt 44a thenoo 
and proottd nc H, 60 57'0S• Wo 229.g1 fttt tu a pointa 
~tnot turninc and proottding No 16 09'16•Eo 50o04 teet to 
a point being tht aaid point of bepnninc 

It btin; tbt Ia.. property conveyed to George J, Parker by 
dttd ot Parco Buildinc Corporation, a Virginia corporation, 
d&~d Auguet 10, 1978, and duly recorded in the Clerk's 
ottict or the Cirou11 Court ot the City or Virginia Beach, 
Vircinia, in Deed Book 1896 at Page 345. 

WITNESSETHs 

That the said party of the first part, in consideration ~r 

the 1ua of $10.00 and other valuable consideration to him paid by 

the s&id parties of the second part, th• receipt; whereof is hec~by 

ackn~•l•dged, does hereby assign, transfer, and set over unto tha 

said parties ot the second part the above rocited agreement ~ld 
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all tht richt, 1!tlt, ~ intertat of the said party or the tiret 

part in and 1o t1w laid ~ctl of land and tht improvemtntl 

therein deeoribed, to ba'T' and to hold tht 1ue unto tht said 

partitt of tbe ltoond ~· their htirw, executor., a~~~~atora 

and UliiD8 foreftr, IUb~tot, ntvertheltll, to the teru, 

con41 tiOM \and ~~pulaU~ in the laid ~ee .. nt oo_ntained. 

!'be aaid')>~rtiel 'f the 1econd part hereby oonnant and 

acrtt 1o aDd wi~ tht ~d party of the firlt part that the laid 
I 

partite ot 1he ••oond ~ will paf the •aid purchale price and 

will obl ... rn an~~ipertora,&ll tht tnu, conditione and ttipulati 

in tht NicS ecn ... ~t -:jUontd which art thereunder by the 1aid 

par~ tf tht tint part r bt obit mel and ptrfontd' and will 

laTW baraltll and keep iQde.nified the •aid party of the firat 

~t aplnat all olaiM,1de-.ndl1 and aotio.na by reuon of the 

fillure of the aaid partltr of the eeoond part to obeerTW and 

perfor. tM aaid acreeunt. 

STAfB OF VIRGINIA 

CITY OF VIROI~IA BEACH, to-wit• 

I, Loll •· Nichola, a Notary Public, in and tor the ~ity 

of Virginia Beach, in the State of Virginia, whose commiaaion 

expireo ·on 6th day of June, 1966, do hereby certify that 

·George J. Parker and Richard P. Davia and Amelia D. Davis, whose 

n&MB u euch an ligned to the foregoing wrl ting bearing date of 

28th clay ot- May, 1981, han acknowled8ed the eame before ae in my 

City anc1 S~te. 

Ciwn under ._y hand thiaA/~ay of}~ 19~ 
1/ 
~ 71~·~ . 

. • F/(r~~ 
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LEASE AND OPTION TO PURCHASE AGREEMENT 

THIS LEASE AND OPTION TO PURCHASE AGREEMENT 
("Agreement"), dated as of ·: the 28th day of July, 1993, by and 
between RICHARD F. DAVIS and AMELIA D. DAVIS, whose address is 
451 Turf Drive, Virginia Beach, Virginia 23452 (collectively 
"Landlord") and WILLIAM R. SHEPHERD, JR. , OR ASSIGNS, whose address 
is cjo Greenbrier of Virginia, Inc., 1414 South Military Highway, 
Chesapeake, Virginia 23320 ("Tenant"). 

R E C I T A L S: 

'::. ,· -

Landlord is the owner of certain real estate located in 
the City of Virginia Beach, Virginia, and more particularly 
described as Parcel 1 on Exhibit A and is or will be the owner of 
Parcel 2 on Exhibit A (collectively "Property") attached as part 
of this Agreement. Landlord desires to lease to Tenant and Tenant 
desires to lease from Landlord Parcel 1, and the parties desire 
that Tenant be granted an option to purchase ("Option") Parcels 1 
and 2 being the Property. 

In consideration of the Recitals, which are incorporated 
into this Agreement, and the mutual promises in this Agreement and 
other good and valuable consideration, the parties agree as 
follows: 

1. LEASE AND LEASE TERM. 

1.1. Lease. Landlord leases to Tenant and Tenant 
leases from Landlord Parcel 1 along with all of the buildings and 
improvements located on, and any rights appurtenant to, Parcel 1 
and any other real property in which Landlord has rights, which 
are adjacent or contiguous to Parcel 1 (collectively "Premises"), 
except for the underground storage tanks ( "USTs") and related 
piping used in connection with the USTs located on the Premises. 
Landlord shall retain control and dominion of the USTs and the 
related piping previously described. 

1. 2. Initial Term. The initial lease term ("Lease 
Term") will be five (5) years. The lease will commence on, and 
Tenant 1 s duty to pay rent will commence on, the date of this 
Agreement ("Commencement Date"). 

2. RENT . During the Initial Term and each subsequent 
term, Tenant will pay as rent ("Rent") the sum of SIXTEEN THOUSAND 
EIGHT HUNDRED AND N0/100 DOLLARS ($16,800.00) per annum. All such 
Rent will be payable in equal monthly installments of ONE THOUSAND 
FOUR HUNDRED AND N0/100 DOLLARS {$1,400.00), due and pa yable on the 
first day of each month. I f the Commenceme nt Date , as defined 
above, does not fall o n the fi rst day of the month, Re nt will be 
prorated for the first month of the Initial Term. 
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3. QUIET ENJOYMENT. On payment by Tenant of all rents 
and the observance of all covenants, Tenant will have the quiet use 
of the Premises and all rights belonging or granted for the term 
of this Agreement without interruption by Landlord, subject to the 
terms and conditions of this Agreement and to any mortgage to which 
this Agreement is subordinate . d 

4. USE OF PREMISES. Tenant will operate and use the 
Premises for its car and truck sales, lease, repair, maintenance 
and dealership business and for no other purpose. Tenant will not 
permit any objectionable activity, noise, vibration or odor, and 
will permit or commit no nuisance of any kind on the Premises. 

5. TAXES. Tenant sha 11, during the term of the 
Ag-reement, pay, when due, all real estate taxes, personal property 
taxes arid other governmental charges and impositions and charges 
of every kind levied or assessed against the Premises or any part 
or any buildings, appurtenances or equipment owned by Landlord 
located on the Premises. Landlord shall pay all real estate taxes 
due prior to the commencement Date. Real estate taxes should be 
prorated for the period up to the Commencement Date. 

6. UTILITY CHARGES AND EASEMENTS. 

6.1. Utility Charges. Tenant will apply for and 
obtain in its own name, all required utility services. Tenant will 
also pay, when due, all charges for water, sewer, gas, electricity, 
and all other utility services furnished to the Premises. · 

6. 2. Utili tv Easements. Subject to Landlord's 
prior approval, which will not be unreasonably withheld, Tenant 
will have the right to enter into reasonable agreements with 
utility companies creating easements in favor of such companies 
required to service Tenant's contemplated business on the Premises. 
Landlord will consent to any such reasonable agreements and execute 
any documents and take all actions to effectu~te this paragraph at 
Tenant's sole cost and expense. 

7. DEPRECIATION . Until the expiration or termination 
of this Lease, title to any building, equipment or other installed 
items and any alteration, change or addition will remain solely in 
Landlord, who alone will be entitled to deduct any depreciation on 
its income tax return for any such building or buildings, equipment 
and other items, improvements, changes or alterations. 

8. IMPROVEMENTS, REPAIRS, ADDITIONS OR REPLACEMENTS. 

8. 1. Construction Alterations. Subject to 
Landlord's prior approval, which will not be unreasonably withheld, 
Tenant will have the right, at its own cost and expense to 
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construct on any part or all of the Premises at any time, and from 
time to time, such buildings, parking areas, driveways, walks and 
other similar and dissimilar improvements as Tenant from time to 
time determines, provided that they are done in compliance with all 
applicable building codes and ordinances. Subject to Landlord's 
prior approval, which will not be unreasonably withheld, Tenant 
may, at its option, and at its own cost at any time make any 
alterations, changes, replacements or additions to the Premises and 
its buildings and improvements. 

8.2. Maintenance. Tenant will, during the Lease, 
and at its own costs, keep, maintain and repair in good condition 
(ordinary wear and tear excepted) all buildings and improvements 
erected on the Premises. Except as otherwise provided in this 
Lease, Landlord will not be required to furnish any service or 
facilities or make any improvements or repairs or alterations to 
the Premises during the lease. 

9. SIGNS. Tenant will have the right to install, 
maintain and replace in, on, over and in front of the Premises or 
any part such signs and such advertising matter as Tenant may 
desire. Tenant will comply with any applicable requirements or 
governmental authorities and obtain any necessary permits. 

10. LIENS . Tenant will pay promptly when due the entire 
cost of any work on the Premises undertaken by or for Tenant so 
that the Premises will, at all times, be free of liens for labor 
and materials. All Tenant's work will be done in accordance with 
insurance requirements and in a good and workmanlike manner, 
reasonably acceptable to Landlord. Tenant will ensure that any 
lien, mechanics• or otherwise, which may, at any time, be filed 
against the Premises or any part arising out of work done by or for 
Tenant is discharged of record by payment, bond, court order, etc., 
within ten (10) days of any filing. 

11. INSURANCE. 

11 . 1. Insurance Requirements. Tenant will, at its 
sole cost and expense maintain with responsible companies, licenses 
by the Commonwealth of Virginia, insurance policies naming 
Landlord, Tenant and any mortgagee, as their respective interests 
may appear, as follows: 

11.1.1. Comprehensive public liability 
insurance in the following amounts: (i) $1,000,000 with respect 
to personal injury or death of any one person; (ii) $1,000,000 with 
respect to personal injury or death of any number of persons 
arising out of any one occurrence; and (iii) $500,000 per 
occurrence with respect to any instance of property damage; or such 
other insurance coverage as may otherwise be required by any 
mortgagee now or hereafter holding financing on the Premises. 
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11.1.2. Insurance against loss or damage by 
fire or other casualty now or afterwards defined by "extended 
coverage" in an amount at least equal to eighty-five percent (85%) 
replacement cost of the buildings and improvements located on the 
Premises. 

11.1. 3. If the nature of Tenant's business 
places any or all of its employees under the coverage of local 
workmen • s compensation statutes, such insurance affording statutory 
coverage and containing statutory limits will be carried by Tenant. 

11.2. cancellation. All insurance carried by 
Tenant will be in a form reasonably satisfactory to Landlord and 
will provide that the policy or policies will not be subject to 
cancellation, termination or change except after thirty (30) days' 
prior written notice to Landlord. If Tenant fails to maintain 
required insurance, Landlord may, but will not be obligated, to 
obtain insurance and Tenant will pay Landlord the premium on 
demand. 

11.3. Deliverance of Policies. Tenant will procure 
all required insurance and deliver to Landlord policies of 
insurance (or certificates of insurance, with copies of such 
policies of insurance) with proof of payment of premiums, at or 
before the Commencement Date, and renewal policies (or certificates 
at least thirty (30) days before expiration of any policy. 

12. WAIVER OF SUBROGATION. Neither party will be liable 
(by way of subrogation or otherwise) to any other party (or to any 
insurance companies insuring the other party) for any loss or 
damage to any of the first party's property covered by loss or 
damage occasioned by the negligence of the first party or of such 
party's permittee. 

13. DESTRUCTION. If the buildings and improvements on 
the Premises are damaged or destroyed in whole or in part by fire 
or other cause within the extended coverage of the fire insurance 
policy carried by Tenant in accordance with this Agreement, then, 
Tenant will, at its own cost and expense, cause the buildings and 
improvements to be repaired, replaced or rebuilt to substantially 
the same degree within a period of time, which, under all 
circumstances, is reasonable . 

If such damage is to the extent that Tenant is unable to 
transact its business or such destruction occurs within the last 
six (6) months of any term of this Agreement, Tenant will have the 
right, but not the obligation to elect not to repair, replace or 
rebuild and to terminate this Agreement by giving written notice 
of the termination to Landlord on or before the expiration of 
thirty (30) days after the occurrence of such damage or 
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destruction, and on the giving of such notice, the term of this 
Agreement will expire and come to an end on the last day of the 
calendar month in which such notice is given. In such event, 
Tenant, at Tenant's sole option, may elect to purchase the Property 
in its then current condition for an amount to be adjusted 
equitably based on the condition of the Property. If Tenant 
terminates this Agreement because of such damage and does not elect 
to purchase the Property, Tenant shall pay to Landlord from the 
insurance proceeds obtained by Tenant an amount equal to the 
replacement value of the buildings and improvements at the time of 
such damage, but not to exceed, in any case, the· proceeds from any 
such insurance in effect. 

At any time during the term of this Agreement, if such 
damage or destruction occurs, then the Rent reserved above and 
other charges, if any, or a proportionate share of them, according 
to the nature and extent to which the Premises have been rendered 
unfit for use and occupancy will be suspended and abated until the 
Premises have been repaired by Landlord substantially to the same 
condition as before the damage or destruction, with reasonable 
dispatch. 

14. DEFAULT. 

14 .1. Events of De·faul t: Remedies . If, during the 
term of this Agreement, Tenant defaults in the performance of any 
of the covenants or conditions (other than the payment of Rent), 
and should Tenant fail to remedy the default within thirty (30) 
days of the date of written notice by Landlord to Tenant specifying 
the failure or default; or if Tenant fails to pay any Rent due 
under this Agreement within fifteen ( 15) days of the date of 
written notice of Landlord to Tenant; then, in either case, 
Landlord will have the right, but not the obligation to exercise 
any one or more of the following options: 

14. 1. 1. To re-enter the Premises by reasonable 
force, with or without legal process, or otherwise, and terminate 
this Agreement by giving written notice of such termination in the 
manner provided below for all notices .. 

14.1.2. Without terminating this Agreement, to 
re-enter the Premises by reasonable force, with or without legal 
process, or otherwise, and remove all persons and contents, and 
relet, from time to time, the Premises or any part, for the account 
of the Tenant , for such term or terms and at such rental or rentals 
as Landlord in i ts sole discretion deems advisable. · 

14. 1. 3 . To pursue any other remedy now or 
hereafter permitted at law or in equity. 
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14. 1. 3. To pursue any 
hereafter permitted at law or in equity. 

other remedy now or 
I 

I 
Similarly, if Tenant at any time abandons the P~emises 

or Tenant's interest in the Premises is offered for sale o~ sold 
under execution of the legal process, any such sale, offer or 
abandonment will also constitute a default. I 

. . . • I 

~4.2. Notice. on any default, Landlord w~ll serve 
notice on Tenant specifying the default, and if such default lis not 
cured in a timely manner, Landlord may elect at its option, ,one or 
more of the remedi~s described in paragraphs 14 .1.1, 14 .11. 2 and 
14.1.3, above. The notice shall be given in the manner p~ovided 
for the giving of notices. I 

14.3. No Waiver. No waiver, express or implied, 
by Landlord to any breach of a covenant, condition or duty of 
Tenant will be construed as a consent or- waiver to take any !action 
on account of such default if the default persists or is reP,eated. 
No expressed waiver will affect any default other th~n the 
specified default. The receipt and acceptance by Landlord !of any 
rent with knowledge of any breach by Tenant will not be deemed a 
waiver of such breach. one or more waivers of any breach by 
Landlord of any covenant, term, or condition of this Agreement by 
Tenant will not be construed as a waiver of any subsequent jbreach 
of the same covenant, term or condition. Consent or appr~val by 
Landlord to or of any act by Tenant requiring Landlord's consent 
or approval will not be deemed to waive or render unnecessary 
Landlord's consent or approval to or of any subsequent or similar 
action by Tenant. I 

I 
15. LANDLORD 1 S RIGHT TO CURE DEFAULT. Landlord, j at any 

time, and without notice, may, but will not be obligated to, cure 
any default by Tenant including, without limitation, Tenant 1 s 
failure to abide by the covenants of this Agreement, and whenever 
Landlord so elects, all costs and expenses incurred in curing a 
default, including, without limitation, reasonably attorneysr fees, 
together with interest at the legal rate on the amount of cost and 
expenses, will be paid by Tenant to Landlord on demand and ~ill be 
recoverable as Rent. j 

I -
16.1. Takino. If, at any time during the term of 

16. CONDEMNATION. 

this Agreement, title to the whole of the Premises, or such portion 
of the Premises that Tenant cannot reasonably transact its business 
as it was transacted before the taking of the Premises, be taken 
by condemnation or by agreement between Landlord and the condemnor, 
this Agre ement, at Tenant's option, will terminate on the date of 
taking and the net Rent and any other such items wil l be p rorated 

I 
I 
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the Premises, the rights of Landlord and Tenant to share in the net 
proceeds of any taking are as follows: 

16 . 1. 1. So much of the net award (that is, 
after deducting all expenses and costs, including attorneys• fees · 
incurred) will be divided between Landlord and Tenant as follows: 
(i) Tenant will be entitled to receive, with interest, that portion 
of the award representing compensation for the discounted value of 
its leasehold interest and the damage to its equipment or other 
installed items; (ii) Landlord will be entitled to receive, with 
interest, the balance of the award representing compensation for 
the land value of the Premises and its buildings and improvements. 

16.1.2. If, during the term, title to a 
portion of the Premises be taken in condemnation and a part remains 
that allows Tenant to transact its business in substant1ally the 
same manner as before the taking, all of the net a ward collected 
will be divided between Landlord and Tenant as follows: (i) Tenant 
will be entitled to receive, with interest, that portion of the 
award representing compensation for its equipment and other 
installed items; (ii) Landlord will b~ entitled to receive, with 
interest, the balance of the award representing compensation for 
the land value of the Premises and its buildings and improvements. 

16.2. Lease Continuation. If title to a portion 
of the Premises as described in paragraph 16.1.2. of this Agreement 
be taken in condemnation, this Agreement will continue, but the net 
rent from and after the vesting of title in the condemnor will be 
equitably reduced in the portion that the rental area of the part 
taken or condemned bears to the total rental area of the Premises 
before condemnation. 

16.3. Tenant Reimbursement. Any other provision 
in this Lease notwithstand i ng, the Tenant will receive the award, 
if any, for any personal property and trade fixtures belonging to 
Tenant taken in condemnation. 

17. INDEMNIFICATION. 

17 .1. Tenant's Indemnification . Tenant indemnifies 
and holds harmless Landlord, its agents, successors and assigns 
from all injury, loss, claims or damage (including attorneys • fees 
and disbursements) to any person or persons arising from the use 
and occupancy of the premises, or construction, alterations, 
changes, replacements , improvements or additions thereto or thereon 
undertaken by or for Tenant. All property of Tenant and Tenant•s 
permittees on the Premises will be kept and stored at Tenant's s o le 
risk and Tenant will hold Landlord harmless from any claims arising 
out of damage . 
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17.2. Landlord's Indemnification. Landlord 
indemnifies and holds harmless Tenant, its agents, successors and 
assigns from all injury, loss, claims or damage (including 
attorneys' fees and disbursements) arising directly ~r indire~tly 
from, or in connection with, the use, storage, handl1ng, leak1ng, 
discharging or releasing of any hazardous wastes, hazardous 
substances, hazardous constituents, toxic substances or related 
materials, whether solids, liquids or gases, including, but not 
limited to, substances defined as "hazardous wastes," "hazardous 
substances," · "toxic substances," "pollutants," "contaminous," 
"radioactive materia·ls," or other similar designations in, or 
otherwise subject to regulations under, any applicable federal, 
state or local law, regulation or ordinance now or previously in 
effect and any release or threatened release of any such materials 
in~o the environment, any storm drain, sewer, septic system, 
publicly owned treatment works, and any noncompliance with federal, 
state or local requirements intended to protect public health, 
welfare and the environment and the failure to have obtained 
permits, variances or other authorizations necessary for the legal 
operation of any equipment, process, facility or any other activity 
with respect to the Property . 

18. INSPECTION OF PREMISES. Tenant will permit the 
Landlord to enter the Premises during normal business hours to 
inspect the Premises. 

19. TERMINATION; SURRENDER OF PREMISES. 

19.1. Termination. This Agreement shall terminate 
at the end of the then current term in accordance with Section 1.3 
of this Agreement if Tenant elects not to extend this Agreement , 
as provided therein. In addition, this Agreement shall terminate, 
at Tenant's option, upon either of the following: 

19.1.1. At any time after Tenant prov ides at 
least sixty {60) days' prior written notice to Landlord of Tenant's 
intention to terminate so l ong as such termination date is on or 
after the first anniversary of the Commencement Date; or 

19.1.2. At any time during the Initial Term 
or any subsequent term on thirty ( 3 0) days written notice to 
Landlord if Tenant shall have conducted a Phase I env ironmental 
audit ("Audit") of the Property or a physical survey ("Survey") of 
the Property, and based on the Audit or the Survey, Tenant 
determines that the Property is not suitable for Tenant's use. 

19.2. Surrender of Premises . On any termination 
of this Agreement, Tenant will surrender to Landlord the Premises 
in good order and condition, ordinary wear and tear and damage by 
fire or any casualty e xpected . Tenant will remove at its mvn 
expense all trade fi xtures , inventory, stock and t r ade and other 
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personal property installed by Tenant (which will remain the 
property of the Tenant so long as Tenant is not in default at 
termination) , and will repair all the damage to the Premises caused 
by their removal. Any property not removed will be deemed 
abandoned by Tenant and may be retained by or disposed of by 
Landlord free of Tenant's claims. 

On termination of this Agreement, all buildings and any 
other improvements located on the Premises shall remain the 
property of Landlord. 

20. LANDLORD WARRANTIES AND CONDITIONS PRECEDENT. 

20.1. Mortgages or Contracts . Landlord represents 
and warrants that during the term of this Agreement it will comply 
with the terms of any mortgages and deeds of trust or installment 
land sales contracts, make all payments required to be paid and 
suffer no default thereunder and Landlord will place no liens on 
the Property without Tenant's prior written consent, in Tenant's 
sole discretion. 

20.2. Survival. Landlord's warranties will survive 
the execution and delivery of this Agreement. 

21. ESTOPPEL CERTIFICATES. Each party will, from time · 
to time, not less than ten (10) days following notice to the other, 
certify in recordable form that: (a) this Agreement is in full 
force and effect, and if modified, the substance of modification; 
(b) the dates to which Rent has been paid in advance; (c) neither 
party is in default, and if there is a default, its reason. The 
failure of either party to execute and deliver to the other the 
certificate will constitute an acknowledgment by the party failing 
to respond to such notice, which may be relied on by any other 
person (except in the case of a negative response), that the 
Agreement is unmodified and in full force and effect and that the 
Rent has been fully paid up to and including the due date 
immediately preceding the date of the notice and that the party 
requesting certificate is not in default. Such failure will 
constitute, for any person (other than Landlord or Tenant) entitled 
to rely on the certificate, a waiver of any defaults existing 
before the date of the notice. 

22. ASSIGNMENT AND SUBLETTING. Tenant may freely sublet 
the Premises or assign, mortgage, sublease or otherwise encumber 
this Agreement, without Landlord's written consent. 

23. OPTION TO PURCHASE AND RIGHT OF FIRST REFUSAL. 

23.1. Option. Upon compliance with the provisions 
of this Section 23, Tenant shall have the sole and exclusive Option 
to purchase the Property pursuant to the terms of this Agreement 
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23.1. opti on. Upon compliance w~th the ~rov.11s1~ns of this Section 23 Tenant shall have the sole and exclus1ve OptJ.on 
to purchase the P~operty pursuant to the terms of this A~eement 
for the continuous period of time commencing on the Comme~cem:nt 
Date and ending on the date the lease terminates. If the iOptJ.on 
is properly and timely exercised, as provided in this Agr~ement, 
a contract shall then exist between Landlord and Tenant p~suant 
to which Landlord agrees to sell and Tenant agrees to b~y the 
Property upon the terms and conditions specified in this Section 
23. I 

23.2. Exercise of Option. Tlle Option may be 
exercised, subject to the terms of paragraph 23.8, by TenantJat. any 
time prior to the expiration of the Lease, which shall be m~dnlght 
of the last day this lease is in effect. Tenant shall exerc~se the 
Option by sending written notice to Landlord prior to the 
expiration date of the Option specifying Tenant's desire to 
exercise the Option. 

23.3. Purchase Price. The purchase price 
("Purchase Price") to be paid by Tenant to Landlord f~r the 
Property shall be ONE HUNDRED FIFTY THOUSAND AND N0/100 DOLLARS 
($150,000.00), which shall be payable as follows: I 

(a) SEVENTY-FIVE THOUSAND AND N0/100 DOLLARS 
($75, 000. 00) shall be paid to Landlord in immediately usable funds, 
at the Closing, as hereafter defined; and 

(b) The balance of the Purchase Price will be 
evidenced by a promissory note (the "Note") , made by ~enant, 
payable to Landlord and dated as of Closing. The Note shall be 
personally guaranteed by William R. Shepherd, Jr. The Note will 
be prepared by Landlord's attorney and executed originals will be 
delivered to Landlord at Closing. The Note shall bear interest on 
the unpaid principal at six percent (6%) per annum from the date 
of Closing and shall be amortized with equal monthly paym~nts of 
$1,000.00 until paid beginning thirty {30) days after Closing and 
cont~n~ing until paid. The Note shall contain such \ other 
provJ.s~ons as are customary for such documents in the Hampton 
Roads, Vi~ginia area. I 

(c) The Note will be secured by a deed of 
t:ust ("D7ed of Trust11

) on the Property recorded simulta~eously 
w~th closJ.ng. The Deed of Trust will contain provisions !as are 
customary for such documents in the Hampton Roads, Virgin~a area 
including provisions maki~g the Deed of Trust subject to any lfuture 
deeds of trust placed aga1nst the Property by Tenant and provisions 
require Landlord to sign subordination documents if required by a 
lender. I 

23.4. Title. Landlord shall convey to Tenant, at 
Closing, good, indefeasible and marketable title to the Property, 
free and clear of all liens, encumbrances and easements, other than 
those to which Tenant fails to object, as provided in this 
paragraph. In addition, such title shall be insurable under an 
ALTA Owner's Policy by a ny reputable title insurance company, as 
selected by Tenant, at regular rates. i 
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removed by the payment of money, which shall be paid at Closing, 
to correct any such title objections within thirty (30) days after 
receipt of Tenant's notice. If Landlord is unwilling or unable to 
correct such objections within such thirty (30) day period, Tenant 
shall have the option of taking such title as Landlord can give 
without abatement of the Purchase Price, or terminating this 
Agreement, in which event this Agreement shall become null and 
void, and neither party shall have any further obligations under 
it. 

23.5. Landlord's Representations and Warranties. 
To induce Tenant to enter into this Agreement and to purchase the 
Property from Landlord, Landlord makes the following warranties and 
representations, all of which Landlord represents to be true and 
accurate as of the date of this Agreement and which Landlord will 
warrant shall be true as of the Closing Date: 

2 3. 5. 1. Landlord has good and marketable title 
to and owns of record the Property; 

23.5.2. Landlord has received no notice from 
any state or local taxing authority that all or any portion of the 
Property is subject to any special taxes or assessments; 

2 3 . 5 . 3 . There · are no judgments , orders or 
decrees of any kind against Landlord, unpaid or unsatisfied, of 
record in any court of the Commonwealth of Virginia or of the 
United States, or any pending litigation that would adversely 
affect the .Property or its intended use by Tenant. Landlord is not 
in bankruptcy and there are no actions or administrative 
proceedings, pending or threatened, relating to Landlord and the 
Property, nor is Landlord aware of any state of facts which might 
result in any such action or proceedings; 

23.5.4. There are no pending or, to the best 
of Landlord's knowledge, threatened assessment, condemnation, 
eminent domain, zoning or historic landmark or historic district 
proceedings that might affect the Property or any part of it; 

23.5.5. To the best of Landlord's knowledge, 
the Property is in full compliance with all laws, regulations, 
requirements, directives and orders issued by any governmental body 
or entity having jurisdiction over the Property including, but not 
limited to, local, state andjor federal environmental and hazardous 
waste laws and regulations; Landlord has received no citation or 
notice of violation of any law, ordinances, orders, rules, 
regulations or requirements or of restrictive covenants against or 
affecting the Property, or any part of it, and Landlord is not 
aware o·f any facts that might result in such a violation. The 
execution by Landlord of this Agreement and the consummation of the 
transaction described in this Agreement does not and will not, in 
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the reasonable belief of Landlord, cause Landlord to be in 
violation of any such law, ordinance, order or requirement of any 
agreement or contract to which Landlord is a party; 

23 . 5.6 . Except for the storage and handling 
of gasoline in the existing USTs and related pipes locat ed on the 
Property, the Property has not been used at any -time during or to 
the best of Landlord's knowledge, prior to Landlord's ownership of 
it for the disposal of refuse or waste, or for the generation, 
processing, manufacture, storage, handling, treatment or disposal 
of any hazardous or toxic waste, substance, material (as such or 
similar terms are used under applicable federal, state or local 
laws or ordinances, rules or regulations) or oil or other petroleum 
product or derivative. No (i) asbestos-containing materials or 
(ii) machinery, equipment or fixtures containing .polychlorinated 
biphenyls (PCB's) have been installed, used, stored, handled or 
located on the Property at any time during, or to the best of 
Landlord's knowledge, prior to Landlord's ownership of the 
Property. No toxic or hazardous wastes, substances or materials 
have been installed, used , stored, handled or located on the 
Property at any time during, or, to the best of Landlord's 
knowledge, prior to Landlord's ownership of the Property, which 
wastes, substances or materials, if found on t he Property, or 
improperly disposed of off of the Property, would subject the owner 
or occupant of the Property to damages, penalties, liabilities or 
an obligation to remove or clean up such substances or materials 
under any applicable federal, state or local law, regulation, 
ordinance or order. No notice of any governmental body has ever 
been served upon Landlord, its agents or employees, or to the best 
of Landlord's knowledge, any tenant or prior owner of the Property, 
claiming any violation of any federal, state or local law, 
regulation or ordinance concerning the environmental state, 
condition, or quality of the Property, or requiring or calling 
attention to the need for any work, repairs, construction, 
alterations, demolition, renovation or installment on or in 
connection with the Property to comply with any law , regulation or 
ordinance concerning the environmental state, condition or quality 
of the Property. Neither Landlord, its agents or employees, or, 
to the best of Landlord's knowledge, any tenant or prior owner of 
the Property, has ever been informed of any threatened or proposed 
serving of any such violation of corrective work order; 

2 3. 5 . 7 . The Property does not constitute a 
Chesapeake Bay Preservation Area as defined by the Chesapeake Bay 
Preservation Act or regulations enacted pursuant to it, and the 
Premises do not constitute tidal or nontidal wetlands as those 
terms are defined by the Clean Water Act and regulations etiacted 
pursuant to it or the Virginia Wetlands Act and regulations enacted 
pursuant to it; and 
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23.5 . 8. The delivery of a Deed conveying the 
Property to Tenant shall be deemed to be a reaffirmation, as of the 
Closing Date, of all of the warranties and representations 
contained in this Section 23, as to the Property. 

23.6. Documents Required. Landlord shall execute 
and deliver, or cause to be executed and delivered, to Tenant the 
following in form and substance reasonably acceptable to Tenant on 
the Closing Date: 

23.6.1. General warranty deed ("Deed") with 
English covenants of title conveying to Tenant good, indefeasible 
and marketable title to the Property in accordance with paragraph 
23.4 of this Agreement; 

23.6. 2. A duly executed certification by 
Landlord as of the Closing Date that there have been no changes in 
the items warranted or represented to Tenant since the date of this 
Agreement and that the representations and warranties set forth in 
paragraph 23.5 of this Agreement are true, correct and complete on 
the Closing Date with the same force ·and effect as though such 
representations and warranties had been made on and as of the 
Closing Date and that such representations and warranties shall 
survive Closing; 

2 3. 6. 3. such aff ida vi ts as Tenant • s title 
insurance company shall reasonably require to omit from its title 
insurance policy exceptions for unfiled mechanics• or materialmen's 
liens, parties in possession or judgments, bankruptcies or· other 
returns against persons or entities whose names are the same as or 
similar to the name of Landlord; 

23.6.4. Original or certified copy of 
certificates of occupancy, licenses, permits, authorizations and 
approvals required by law and issued by all governmental 
authorities having jurisdiction over the Property, to the extent 
that such documents are presently in the possession or control of 
Landlord, or its agents, attorneys, accountants or other 
representatives; and 

23.6.5. such other documents or certificates 
as counsel to Tenant shall reasonably require in connection with 
the transactions under this Agreement. 

23.7. Obligations Pending Closing. -setween the 
date Tenant exercises the Option and the Closing Date, Landlord 
shall: 

23.7.1. Comply with all governmental laws, 
ordinances, regulations and orders relating to the Property; 
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23.7.2. Comply with all the terms, conditions 
and provisions of all liens, mortgages, deeds of trust, notes, 
agreements and other contractual arrangements, make all payments 
required to be paid and suffer no default and maintain in full 
force and effect until the Closing Date those insurance policies 
in effect on the date of execution of this Agreement; 

23.7 . 3. Promptly give notice to Tenant of the 
occurrence of any event that materially modifies the substance of 
any of Landlord's warranties and representations contained in 
paragraph 23.4; 

23.7.4. Not consent to the execution, 
placement, creation or amendment of easements, restrictions, rights 
of way or other matters affecting title to the Property without 
Tenant's written consent, nor consent to any rezoning or 
designation of historical status without Tenant's written consent 
and not withdraw, settle or otherwise compromise any protest or 
reduction proceeding or action affecting real estate taxes assessed 
against the Premises; and 

which might become 
written consent. 

2 3 . 7. 5. Not enter 
the obligation of 

into or renew agreement 
Tenant without Tenant's 

23.8. Closing. Transfer of title to the Property 
(the "Closing") shall take place on or before the sixtieth (60th) 
day following Landlord's receipt of written notice from Tenant 
stating Tenant's intention to exercise the Option as specified · in 
Section 23 of this Agreement (the "Closing Date"), but in no event 
prior to January 1, 1994, in the offices of Tenant's attorney in 
Virginia Beach Virginia, unless extended by mutual agreement of 
Tenant and Landlord or by any provision of this Agreement. 
Possession of the Property shall be delivered to Tenant on the 
Closing Date. 

Real or personal property taxes assessed with respect to 
the Property shall be apportioned at Closing as of midnight on the 
day prior to Closing. 

23. 9. Closing Costs. At Closing, Landlord will pay 
any transfer or grantor's tax, the cost of preparing the Deed and 
any other documents required of Landlord pursuant to paragraph 23.6 
of this Agreement, attorneys' fees of Landlord, and all other costs 
and expenses incurred by Landlord . 

At Closing, Tenant will pay all recording costs of 
the Deed other than the grantor's tax, title examination and title 
insurance costs, attorneys' fees of Tenant and all other costs and 
expenses incurred by Tenant. 
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23.10. Commission or Brokeraqe. Each party 
represents to the other party that the representing party has not 
entered into any agreement, arrangement or understanding that will 
result in the obligation of the parties hereto to pay any finder's 
fee, broker's commission or similar payment in connection with the 
transaction contemplated by this Agreement. Each party will 
indemnify the other for the violation of this representation. 

23 .11. Rioht of First Refusal. Notwithstanding 
anything contained in this Agreement to the contrary, if Landlord 
shall receive from a third party ("Offeror") a bona fide written 
offer to purchase the Property, or any part of · it, Landlord shall 
send to Tenant a copy of the proposed offer ("Offer"), with 
notification that Landlord intends to accept the Offer. Tenant 
shall have the right within ten (10) days thereafter to exercise 
the Option to purchase the Property, or such part of it described 
in the Offer, pursuant to the terms and conditions contained in the 
Offer. If Tenant does not elect to purchase the Property or such 
part of it described in the Offer, within such five (5) day period, 
Landlord may sell the Property or the part described in the Offer 
to the Offeror. If Landlord does not sell the Property or any part 
of it, according to the Offer, then Tenant's right of first refusal 
shall remain in full force. 

24. NOTICES. Any required notice or other communication 
will be in writing and deemed given when forwarded by certified 
mail, or its equivalent, postage prepaid, return receipt requested, 
addressed to the address of the Tenant or Landlord, as the case may 
be, or to any other address designated by notice in writing. Until 
written notice of any change of address is given, the addresses set 
forth below will be binding on the particular party to whom notice 
is given. Notices will be deemed to have been· received three (3) 
days after mailed or on actual delivery, whichever occurs first. 

For notice purposes the addresses of the parties will be: 

LANDLORD: 

TENANT: 

Richard F. Davis 
451 Turf Drive 
Virginia Beach, Virginia 23452 

William R. Shepherd, Jr. 
cjo Greenbrier of Virginia, Inc. 
1414 South Military Highway 
Chesapeake, Virginia 23320 
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With a copy 
to: 

( 

Stephen W. Burke, Esquire 
CLARK & STANT, P.C. 
Suite 900 
One Columbus Center 
Virginia Beach, VA 23462 

25. NO PARTNERSHIP. Nothing in this Agreement will be 
construed by the parties or by any third parties, as constituting 
the parties as principal and agent, partners, or joint venturers, 
nor will anything make either party liable for the debts and 
obligations of the other party, the only relationship between 
Landlord and Tenant being Landlord and Tenant. 

26. SHORT FORM LEASE. The parties will, at any time, 
at the request of the other, properly execute a short form 
memorandum of this Agreement in recordable form, which will 
constitute a short form lease, setting forth a description of the 
Premises, the term, and any other portions, except for rental 
provisions, as either party may request. 

27. FORCE MAJEURE. Each party will be excused from 
forming any obligation or undertaking provided for in this 
Agreement (other than the obligation of Tenant to pay Rent when 
due) as long as per£ormance is prevented or delayed by an act of 
God, fire, action of elements, war, civil violence, inability to 
procure or general shortage of labor, equipment, facilities or 
materials and supplies in the open market, failure of 
transportation, labor problems, condemnation, orders of government 
or any such other cause, similar or dissimilar, not within the 
responsible control of the party prevented. In the event of any 
inconsistency with the paragraph entitled "Insurance," that 
paragraph will preva i l . 

28. MODIFICATIONS. This Agreement contains the entire 
agreement and understanding of the parties, supersedes all 
negotiations, agreements, or understandings and any provision of 
this Agreement may be modified, waived, or discharged only by 
instrument in writing, signed by the party to be charged . 

29. APPLICABLE LAW AND CONSTRUCTION. The laws of 
Virginia will govern the validity, performance and law enforcement 
of this Agreement. The invalidity or enforceability of any 
provision of this Agreement will not effect or impair any other 
provision. 

3 0. BINDING EFFECT OF AGREEMENT. All provisions of this 
Agreement will be binding o n and inure to the benefit of all the 
parties and the ir respective personal representative s , heirs, 

- 16 -

308 



( ( 

successor and permitted assigns . Each covenant or other provision 
of this Agreement will be deemed as a separate and independent 
covenant of the party bound and not dependent on any other 
provision unless expressly provided. 

31. RECORDATION. The parties hereto agree to execute 
a memorandum of this Lease and Option upon the request of the 
other. This memorandum shall be prepared and recorded at the 
expense of the party requesting the recordation and may be recorded 
in the Clerk's Office of the Circuit Court of the City of Virginia 
Beach. 

WITNESS the following 

LANDLORD: 

TENANT: 

COMMONWEALTH OF VIRGINIA 
CITY OF VIRGINIA BEACH 

'chard F. Davis 

a_Jl~, 
Amelia D. Davis 

Before me, a notary public, personally appeared 
RICHARD F. DAVIS, whose signature was acknowledged before me this 
,;2 I day of July, 1993. 

My commission e xpires: l}- 3v -13 

COM!·10NWEALTH OF VIRGINIA 
CITY OF - VIRGINIA BEACH 
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Before me, a notary public, personally appeared AMELIA D. 
DAVIS, whose signature was acknowledged before me this ~~ / day 
of July, 1993. 

My commission expires : ) l_ -3 v -1 3 

COMMONWEALTH OF VIRGINIA 
CITY OF VIRGINIA BEACH 

Before me, a notary public, personally appeared 
WILLIAM R. SHEPHERD, JR., whose signature was acknowledged before 
me this .2.. / day of July, 1993. 

My commission expires: I L ~tJ-Ci) 

. '1 ' '' 

62050000/ 
loa.smk 
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Exhibit A 
to Lease and Option to Purchase Agreement 

dated July 28, 1993 

PARCEL 1 

ALL that certain lot or parcel of land described in that Indenture 
made the 28th day of May, 1981 between George J. Parker and 
Richard F. Davis and Amelia D. Davis recorded in the Clerk's Office 
of the Circuit Court of the City of Virginia Beach in Deed 
Book 2420 at Page 199, being more particularly described as 
follows: 

ALL that certain lot, piece or parcel of land, 
with the buildings and improvements thereon, 
situate in the City of Virginia Beach, State 
of Virginia, described on that site plan 
entitled "Site Plan of Part of 7. 013 Acre 
Parcel Shown on Plat Entitled Composite Plat 
of Property of George J. Parker, et al. 
Location Near London Bridge, Recorded in 
M. B. 98, pg. 44, in the Clerk's Office of the 
Circuit Court, Va. Beach, Va., Lynnhaven 
Borough, Virginia Beach, Virginia, for 
George J. Parker, et al., Scale: 1 '-40', 
May 31, 1978", made by Wilfred P. Large, 
Certified Land Surveyor, Norfolk, Virginia, 
more particularly described as follows: 

Beginning at a point being S. 0°35'12" W. 
260.40 feet, N. 87°10 1 00" E. 170.00 feet, and 
S. 76°05'43" E. 621.25 feet from the 
southeastern intersection of Parker Lane and 
Virginia Beach Boulevard; thence proceeding 
from said point of beginning N. 16°09'16" E. 
155.38 feet to a point; thence turning and 
proceeding s. 49°19 1 18" E. 69.24 feet to a 
point; thence S. 72°51'36" E. 109.11 feet to 
a point; thence S.29°08'00" ·E. 55.80 feet to 
a point; thence turning and proceeding S. 
12°22'00" W. 187.26 feet to a point on the 
northern right of way line of U.S. Route 44; 
thence turning and proceeding N. 60°57'05" w. 
229.91 feet to a point; thence turning and 
proceeding N. 16°09'16" E. 50.04 feet to -a 
point being the said point of beginning. 

It being the same property conveyed to 
George J. Parker by deed of Parco Building 
Corporation, a Virginia corporation, dated 
August 10, 1978, and duly recorded in the 
Clerk's Off ice of the Circuit Court of the 
City of Virginia Beach, Virginia, in Deed Book 
1896 at Page 345. 

TOGETHER with any rights of ingress and egress 
of Landlc3l.ko and from the Property over the 
property of third parties. 
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Exhibit A 
to Lease and Option to Purchase Agreement 

dated July 28, 1993 

PARCEL 2 

ALL that certain lot or parcel of land, being adjacent to Parcel 1, 
and conveyed to James P . coates Enterprises, Inc. by Deed dated 
January 7, 1966, recorded in the Clerk's Office of the Circuit 
Court of the City of Virginia Beach in Deed Book 967 at Page 718. 
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MEMORANDUM OF OPTION 

MEMORANDUM OF OPTION ("Memorandum") of that 
unrecorded Lease and Option to Purchase Agreement ("Agreement") 
dated as of July 28, 1993, by and between RICHARD F. DAVIS and 
AMELIA D. DAVIS (collectively "Seller"), Grantor, and WILLIAM R. 
SHEPHERD, JR. ("Buyer"), Grantee. 

W I T N E S S E T H: 

A. By terms of the Agreement Seller has granted an 
option to purchase to Buyer the following described real property 
with all improvements thereon (collectively the "Lots", or 
individually the "Lot"): 

PARCEL 1 

ALL that certain lot or parcel of land described in that Indenture 
made the 28th day of May, 1981 between George J. Parker and 
Richard F. Davis and Amelia D. Davis recorded in the Clerk ' s Office 
of the Circuit Court of the City of Virginia Beach in Deed 
Book 2420 at Page 199, being more particularly described as 
follows: 

ALL that certain lot, piece or parcel of land, 
with the buildings and improvements thereon, 
situate in the city of Virginia Beach, State 
of Virginia, described on that site plan 
entitled "Site Plan of Part of 7. 013 Acre 
Parcel Shown on Plat Entitled Composite Plat 
of Property of George J. Parker, et al. 
Location Near London Bridge, Recorded in 
M. B. 98, pg. 44, in the Clerk's Office of the 
Circuit Court, Va. Beach, Va., Lynnhaven 
Borough, Virginia Beach, Virginia, for 
George J. Parker, et al., Scale: 1'-40', 
May 31, 1978", made by Wilfred P. Large, 
Certified Land Surveyor, Norfolk, Virginia, 
more particularly described as follows: 

Beginning at a point being S. 0°35' 12" W. 
260 . 40 feet, N. 87°10'00" E. 170.00 feet, and 
s. 76°05 1 43" E. 621.25 feet from the 
southeastern intersection of Parker Lane and 
Virginia Beach Boulevard; thence proceeding 
from said point of beginning N. 16°09 '16" E. 
155.38 feet to a point; thence turning and 
proceeding S. 49°19'18" E. 69.24 feet to a 
point; thence S. 72°51'36" E. 109 . 11 feet to 
a point; thence S . 29°08'00" E. 55.80 feet to 
a point; thence turning and proceeding s . 
12°22 1 00" W. 187.26 feet to a point on the 
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northern right of way line of U.S. Route 44; 
thence turning and proceeding N. 60°57 1 05" W. 
229.91 feet to a point; thence turning and 
proceeding N. 16°09 1 16" E. 50.04 feet to a 
point being the said point of beginning. 

It being the same property conveyed to 
George J. Parker by deed of Parco Building 
Corporation, a Virginia corporation, dated 
August 10, 1978, and duly recorded in the 
Clerk 1 s Off ice of the Circuit Court of the 
City of Virginia Beach, Virginia, in Deed Book 
1896 at Page 345. 

PARCEL 2 

ALL that certain lot or parcel of land, being adjacent to Parcel 1, 
and conveyed to James P. Coates Enterprises, Inc. by Deed dated 
January 7, 1966, recorded in the Clerk 1 s Office of the Circuit 
Court of the City of Virginia Beach in Deed Book 967 at Page 718, 
being more particularly described as follows: 

Being as shown on Sheet No. 502-19 of the 
plans for Route 44, State Highway Project 
0044-134-101, RW-201, and beginning at a point 
in the northern right of way line of Route 44, 
said point being 135 feet opposite and left of 
approximate survey Station 441+66; thence, N. 
5°33 1 26" E., 189 feet to a point marked by a 
pipe; thence, s. 32°23 1 E., 138.4 feet; 
thence, s. 74°37 1 18" E., 42 feet to a point 
common with the northern right of way line of 
Route 44; thence, with said right of way line 
S. 64°59 1 10" w., 159 feet to the point of 
beginning; and containing .007 acre, more or 
less, and being a part of the lands acquired . 
by the Commonwealth by Certificate of Deposit 
No. N-VBH 137, recorded Dec~mber 31, 1964 in 
the office of the Clerk of the Circuit Court 
of Virginia Beach, Virginia in Deed Book 880, 
Page 572. 

For a more particular description of the land 
hereunder quitclaimed, reference is made to_a 
photo copy of said Sheet 502-19, showing 
outlined in RED the said land, which photo 
copy is annexed hereto as a part hereof to be 
recorded simultaneously herewith. 

2 
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B. The purchase price is $150,000 . 00 . 

C. The option period shall e xtend to the earlier of 
1998 or the termination of the Agr eement ("Option 

D. The option granted to Buyer by the Agreement shall 
be e xercisable by written notice from Buyer to Seller prior to the 
end of the Option Period. 

E. This Memorandum is not a complete summary of the 
Agreement . This Memorandum is subject to the terms, conditions and 
r~strictions contained in the Agreement. In the event of a 
conflict between this Memorandum and the Agreement, the Agreement 
shall control. 

WITNESS the following 

COMMONWEALTH OF VIRGINIA 
CITY OF VIRGINIA BEACH 

F. , IS 

heJ!(j){)_~ 
AMELIA D. DAVIS C2-

~ 

The foregoing wr i ting wa s ~cknowledged be fore me by 
RICHARD F. DAVIS this .,;:! / day . of ~uP!-.. , 1 99 3 . 

/ 

~~ Q·Q~~~"~S 
· ~ot~ry Public 

My Commission Expires : 1)- 3. U ..ft 0 U 

3 
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COMMONWEALTH OF VIRGINIA 
CITY OF VIRGINIA BEACH 

The foregoing 
AMELIA D. DAVIS this .~[ 

writing wa;,a acknowledged before me by 
day of ~JJ;r , 1993. 

~~ ()((1e-nu-2? 
My Commission Expires: ll-3-tl-~3 

~ Public 

' I \ \ \ ' : ~ 

COMMONWEALTH OF VIRGINIA 
CITY OF VIRGINIA BEACH 

The foregoing writing was acknowledged before me by 
WILLIAM R. SHEPHERD, JR. this ;Q[ day of 4?? , 1993. 

62050000/ 
moption.eah 
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+~~ Nota~ Public 

RECORDED WITH 
CERTIFICATE ANNEXED 

93 SEP 24 AH 8: 35 

jSo.l- 802 T.\XES Pt. :O 5 __ _ 
VIRGINIA BEACH. VA. 
TESTE: /J//~ 

~jji"&j;'T COORI 
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is IJrrb. M~tle this 6th day of December , 19 85 , by ami between 
PARKER ROAD ASSOCIATES, a Virginia ~eneral partnership cons istin~ of David J. Cross 
John T. Henning, Harold F. Scatter~ood, and P. Arthur Peregoff, ~eneral partnersfarl~ 
ufthcfiutpart,granturs aruJ SOUTHEAST METAL DECK, INC., a Vi rsiniA corooration, 

p~rt y of the second part;grKntccs, whose mail in~ address is 120 Parker Lane , 
Virginia Beach, Virginia 23454. 

11ttnrasrth 
nrat for and In consideration of tho sum of Ten Dollars ($10.00), cash In hand p~id, and other aood 

and valuable consid~raliuns, Including the assumpllon of the hereinafter mentioned deed of truu, the receipt uf which is hereby 

. acknowledaed, the said party of the first part does hereby grant, bargain, sell and convey with General Warranty oflitlc 

andwithEnglishCovcncntsoflitleunlothcsaitl Southeast Metal Deck, Inc . , a Virp,inia Corporation, 

the foUowln& propcrly,to·wit: 

ALL THAT certain lot, piece or parcel of land, with the huild i np,s and 
improveoents thereon, situate in the City of Virginia Beach, State of 
Virginia, designated as 7.103 acres and outlined in red, on that certain 
plat entitled 11Cilmposite Plat of Prooerty of George J. Parker, et al. 
Location Near London Bridge, Virginia Beach, Virginia. Lynnhaven Borough 
Scale: 1 1 

• 100', Hay 16, 1966, R~v. 6-1-73, Wilfred B. Large, Certified 
Land Surveyor, Norfolk, Virginia," said plat being duly recorded in 
the Clerk's Office of the Circuit Court of the City of Virginia Beach, 
Virginia, in Hap Book 98, at page 44, and furthe r described as follows: 

Beginning at a point on the East side of Parker Lane 260.40 1 South from 
a pin at southeastern corner of Virginia Beach Boulevard and Parker Lane; 
thence from said point of beginning N 87°-10 1 E 170.0 1 to a point; 
thence S 76°-05'43" E 621.25 1

; thence N 16°-09 1 -16" E 155.38' to a point; 
thence S 490-19'-18" E 69.24 1 to a point; thence S 72°-51'-36'.' E 109.11' 
to a point; thence S 29°-08 1 E 55,80 1 to a point; thence S 12°-22' W 
187.26' to a point on the northern ri~ht of way line of U.S. Route U44; 
thence turning and running alon~ the northern right of U.S. Route U44 in 
a southwesterly direction S 71-56 1 10 11 W 316.00 1 to a point; thence N 
75°-02'-2811 W 119.27 1 to a point; ':hence S 710-56-1011 W 390.85' to a 
point; thence turning and runninR in a northwesterly direction N 18°-03 1

-

50'' W 380,49 1 to a point; thence turning and running S 87°-10 1 W 55.74' tc 
a point on the East side of Parker Lane; thence turning and running a long 
a curve to the left with an nrc distance of 130 . 90 and a radius of 50' 
to a point of reverse curve; thtnce along a curve to the ri ~ht with an 
arc distance of 52.36 1 and a radius of 50' to the point of beRinninR . 

SAVE AND EXCEPT: 
P.ll that certain lot, piece or parcel of land, with the buildings and 
inproverrents thereon, situate in the City of Virginia Beach, State of 
Virginia, described in the site plan entitled "Site Plan qf Part of 7.013 
/'ere Parcel Sh::lwn on Plat entitled Carposite Plat of Property of Georse 
J. Parker et al, Location Ncar Loncbn Bridge, rerorded in M.B. 98, Pg. 44, 
in the Cl..c.rk's Office of the Circuit Court, Va. Deach, VA, Lynnhaven Ibrough, 
Virginia Beach, Virginia for George J. Parker et al, Scale 1'=40', l~y 31, 
1978", rrade by Wilfred P. Large, Certified LaOO Surveyor, Norfolk, Virginia, 
rrore particularly described as follows: 
Beginning at a point S 0° 35 1 12" W 260.40 feet fran the southeastern inter­
section of Parker Lane and Virginia Beru:h Boulevard; thence running N 87° 10' 
00" E 170 . 00 feet, thence runningS 76° OS' 43" E 621.25 feet to the true IX>int 
of boginni.ng1 thence proceeding fran said tuint of the l.Je<jinning lc lG 0 09' lG" r; 
109.11 feet to a point1 thence S 29° OS' 00" E 55.80 feet to a p;:>int; thence 
turning and proceeding 8 12° 22' 00" w 107.26 feet to a point an the oorthern 
right of way line of u.s. lb.lte 1441 thence turning and proceeding N 60° 57' 
05" W 229.91 feet to a point1 thence tum.ing and prooeedi.n<J N 16° 09' 16M E 50.04 

feet tfnsa~,.ffi>,.v,J,t?1itmJ~tt;m,jc~if., re~~~Jnfu,~Hm~: CUCIIICIIII anti I~SCf\'~liOnl uf record, 

rl ~ uy, ~tr.:dlug lil.: ~lur ~sJIJ ptup~r t y ~uJ .->mlllullnt; ~I II ISi r u ~ li~~ nulkc. 
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'Dle party of the eeoond part, as part of tre ccnsideratioo for this 

oonveyanoa, d::>es hereby agree txl fully asmrne and pay in full the balance due 

en the following Deeds of Trust: 

1. ~of Trust dated April 13, 1984, and recorded April 16, 1984, 
in the Cle.rk 1 s Office of the Circuit O:>urt of the City of Virginia 
Beach, Virginia, in ~ Book 2326 at page 840 executed h'./ Parker 
R:lad Associates, a Virginia general partnership, to Stanley A. 
Phillips, trustee, and securing an Industrial ~velcprent Aut;h:)rity 
Bond in the original principal amount of $600,000.001 

2. ~ of Trust dated SeptalV::Jer 12, 1985, a.OO reoorded Sept:erter 20, 
1985, in the Clerk 1s Office of the Circuit Court of the City of 
Virginia BeAch, Virginia in ~ Book 2444 at page 562 trade by 
Parker lOad Aseociates to David Clark, 'Ill, et als, trustees and 
securing tni.ted Virginia Bank in the original arrount of $450,000.00 

...... 

Wl'INESS the following signatures and seals: 

PARKER R01\D JI.SS():IATES, 
A Virginia general partnership 

CI'IY OF IDRroU<, to-wit 1 

'lhe foregoing instrurent was acknowledged before rre this 9 ~ day 

ot Deocntle~, 1985, by David J. cross . 

k~ 
CI'l"i CF 00RF0IJ<, to-wit 1 

'Ihe t.orecpilVJ inat.ruoont was ACknowledged before roo this y' .tZ day 

ot I:>ooorrb>r, l9BS, by J'::" T. Henning. ~ ·./J 
3 ''-2 

NotAry 4{fc~;r-
My Ccmnialli.on Expirest ~~~i )1, /ft/ 



• • 

:; 

STAn:: C£ Pfl'INS'iLVANIA 

CI'lY CF HAVERFORD, to-wita 

'lhe foregoing inst:rutent was ackrowledged before me this 12...:l;Lftay of 

Deoelrber I 1985 I ~ Harold F. Scattergxxi. 

My ()"mni ssion Expires: MAAGMIT w. DOHAHu! 
Notary Public. PNII .• Ph MI. Co . 

.... Oot~ulllulon Expire• Oct ?4. 1988 

CIT:{ CF ~~ to-wit: 

'lhe io.re9)ing instrunent was ackrx:Jwledged before me this y-.3- day or 
Deoell:ber 1 19851 ~ p o Arthur Peregoff • 

~~JZ 

VIRGIH/,4, : In the CJ.,4's Olfic• of th• Circuit Court of Virr inia B.ac:h ...... a.~Jay 
of .C)~. . 19 .... ~~····· · al ... J..L .. l..~ . . .. ...... this tnstrument was rec• iveJ anJ upon the 

ctrllflc:ilU of ar4nowl•Jrment th.,•to armueJ, au'mill•d to rec:orJ. "The ta:r 1mpostJ by ~ 58. 1·802 ofth• CoJ • . 

luu bun paui. '" th• amount of J ....................................... • 

sy:~ .. Gt. ... 9rh~ TESTE: J. CURTIS FRUIT. Cl•rlt. 
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'fRUSTEE'S DEED 

THIS DBBD, made this 21st day of ldarch. 1988. by and 

between FRANK J. SANTORO, Substitute Trustee, party of the fl;ost 

part, hereinafter referred to as Substitute Trustee; and JOHN T. 

HBNNINO, DAVID J. CROSS and CAR EN CROSS, parties of the second 

part. 

WHEREAS. Pa1·ker Road Associates and Southeast Metal Deck 

Company, Ino •• by Deed dated September 12. 1985. recorded in the Clerk's 

Office ot the Circuit Court of the City of Virginil'. Beach. Virginia , in 

Deed Book 2444, at Page 562, did grant and convey unto David Clark, IV 

and Christopher w. Brown. Trustees, the hereinafter dea.oribed property, 

the description of which waa tully aet · forth in the aaid Deed or Truat, 

1n truat to P.ooure a certain debt therein described to be paid to United 

Virginia Bank. or ita aaaignaJ and 

WHBRRAS, by instrument datod Deoember.3, 1987, recor ded in the 

Cleric's Oftioe of the Circuit Court of the City of Virginia Beach, 

Virginia, in Deed Book 2896. at Page 896, Frank 4. Santoro was named 

8ubstituto Trustee. in accordance with the terms of the atoreaaid Deed 

of Trust which provideJ for substitution of truateea 1 and 

WHBRBAB, the aaid Substitute Trustee was empowered upon the 

faihire of the maker of the aforesaid deed o! trust to pay the debt 

secured thereby in accordance w1 th . the terms thereof to aell the pro­

perty therein described to accomplish the purposes of said trust as 

-1-
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therein set forth; and 

WHEREAS. the said Southeast Metal Company, Inc. did fail to pay 

the said debt in accordance with the terms of the note evidencinK same 

and the afqresaid Deed of Trust. and the Substitute Trustee, at the 

requea t of the noteholder, in execution of the Deed of True t did. on 

the 19th day of March, 1988 , after first giving the notice required 

by Section 55-59 of the Code of Virginia, as amended, and after Kfving 

notice of the time and place of sale by advertisement for three (3) con-

aecutive days in the Virginian-Pilot, a newspaper having a general cir­

culation in the City of Virginia Beach, Virginia. did offer for sale the 

said property at public auction to the highest bidder for cash according 

to the terms of the aforesaid Deed of Trust, at which sale the parUes 

of the second part herein became the purchasers thereof, being _the last 

and highest bidders; 

NOW, THEREFORE, in consideration of the sum of One Hundred 

Bixty-<>ne Thousand Dollars ($161,000 .00), to Frank J. Santoro, 

Substitute Trustee, paid by the party of the second part, at and before 

the sealing and delivery of this Deed. said payment being made by the 

party of the second part. the holder of the note secured by the afore-

said Deed of Trust in accordance with the terms thereof giving credit 

for the balance due on the net proceeds of the sale, the receipt of 

w11ioh ts hereby acknowledged, the Substitute Trustee, by and with the 

conaent and concurrence of the parties of the second part, d'>es grant, 

bargain, sell, convey, release and confirm unto the said parties of the 

-2-
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second part, witt. special warranty of title, John T. Hennln" to take a 

halt ahare u tenant in common and D21.vid J. Crose and Caren Crose 

jointly to take a half share as tenant in common, the Cross's however to 

hold their joint t~hare as tenants by ~e entirety with right or 

survivorship as at common law, the hereinafter described parcel of 

property, 1t being the same parcel of property conveyed in trust by the 

hereinabove described Deed of Trust, to-wit : 

ALL tnat certain lot, piece or parcel of land, with 
the building a and improvements thereon, si b.late in 
the City of Virginia Beach, State of Virginia, 
designated as 7.103 no rea and outlined in red, on 
that certain plat entitled "Composite Plat of 
Property of George J. Parker et. al. Location Near 
London Bridge, Virginia Beach, Virginia, Lynnhaven 
Borough, Beale: 1' = 1001 , May 16 1966, Rev. 6-1-73, 
Wilfred B •. Large, Certified Land Surveyor, Norfolk, 
Virginia," said plat being duly recorded in the 
Clerk's Office of the Circuit Court of the C1 ty of 
Virginia Beach, Virginia, in Map Book ~8, at Page 44, 
and further described as · follows: 

Beginning at a point on the East aide of Parker Lane 
260 .40' South from· a pin at southeaa tern corner of 
Virginia Beach Boulevard and Parker Lane; thence !rom 
said poin~ of beginning north 87°-10' B 170 .o• to a 
point; thence S 76°-{)5143" B 621.25' 1 thence N 
18°-()91-16 • B 155.381 to a point; thence S 
49°-:-191-18" B 69.24' to a point; thence S 72°-51 1-30" 
B 109.111 to a pointr thence S 29°-{)8 1 .B 55.801 to a 
point; thence B 12°-22' W 187.261 to a point on the 
norUtern right of way line of u.s. Route 144; thence 
turning and running along the northern right of u.s. 
Route 144 in a southwesterly direotion B 71°~6'10" W 
316.001 to a point; thence N 75°-D%'-28" W 119.27' to 
a point; thence B 71°-56 1-10" W 390.851 to .. point; 
thence turning and running in a northwesterly direc­
tion N · 18°-{)31-50 11 W 380.491 to a point; thence 
turning and running B 87°-10' W 55.74 1 to a point on 
the East aide of Parker Lane; thence turning and 
running along a.. curve to the left with an arc 
dlatance of 130 .90' and a radius of 50' to a point of 
reverse cu1•ve 1 thence along a curve to the right 'With 
an arc distance o! 52 .36' and a radius of !SO' to the 
point of beginning. 

-3-
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SAVE AND EXCEPT: 

ALL that certain lot, piece or parcel of land, with 
the buildings and improvement& thereon, situate in 
the City ot Virgin!s Beach, State of Virginia, 
described in the site plan entitled "Site Plan of 
Part of 7.013 Acre Parcel Shown on Plat entitled 
Compost te Plat o! Property of George J. Parker et 
al. l()cation Near London Bridge, recorded in M.B. 
98 page 44, in the Clerk's Ortlce of the Circuit 
Court, Va. Beach, VA, Lynnhaven Borough, Virginia 
Beach, Virginia for George J. Parker et al., Scale 1' 
= 40 1 , May 31, 1978", made by Wilfred P. Large , 
Certified Land Surveyor, Norfolk, Virginia, more 
particularly described as follows: 

Beginning at a point s. 0° 35 1 12" w. 260.40 feet 
from the southeastern intersection of Parker Lane and 
Virginia Beach Bouleva:-d; thence running N. 87° 10' 
00" B. 170.00 feet, thence running 8. 76° 051 43" H. 
621.25 feet to the true point of bt~ginning; thence 

. proceeding from said poih ~ of the beginning N. 16° 
09 1 16" B. 155.38 feet to a point; thence turning and 
proceeding s. 49° 191 18" E. 69.24 feet to a point; 
thence 8. 72° 51 1 36" E. 109.11 feet to a point; 

·· thence 8. 29° . 08 1 00" ., B. 55.80 feet to a point; 
thence turning and prooaeding s. 12" 22 1 OO" V/. 
187.26 feet to a point in the northern right of way 
line of u.s. Route 44; thence turning and proceeding 
N. 60° 57 1 05" w. 229.91 feet to a point; thence 
turning and proceeding N. 16° 09' 16" B. 50 .Oo& teet 
to a point being the · said point of beginning 

This c~nveyance is made subject to all liens, covenants, 

restrictions, ease menta and condi tiona of record, all covenanta, 

restrictions, eaaements and conditions of record. 

WITNESS the following signature and seal: 
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STATE . OP VIRGINIA 

CITY OP VIRGINIA BEACH, to-wit: 

I, Chf..rtJI M. l.A~v , a Notary Public in and Cor the 

City of Virginia Deach, State of Virginia, do hereby oertity that 

Prank J. Santoro, Substitute Trustee, whose name is signed to the 

foregoing writing bearing date on the~ ISf day of March, 1988 , has 

acknowledged the same before me in 

My Commlulon Bxplres: q -tj--q (J 

JLH/8081.2 .c . 

my Cicy and State. aforesaid. 

~1GJ.c{~ 

~;;.-.. ------V-I_R_G_-IN_I_A_:·- - · - ··· ·· . . .. · - ··· .. tn · _rb
1 

Clttlt ' s oifi;; oi rbc C~rcuir Court of V~trrnra B.acb ...... .?...{ ....... Jay 

~ of ...... ~IJ..A.dl. .......... · 19 ..... tif.. ........ at ........... 7..:'!..?........... rbu msrrumcnt wa.s tiCIIIII~ :•111 upo• th• 

~ ctrlifictl.ll of acA.nowlcdrm•nt tbttcto annucd, admrttcd to fiCo rd. "Tb1 tax rmpoud by § 58. /·llO_ oflbc CoJc, 

. ~ bu ~~~-.-" .pt!.id. in rb• tl.mounl oi 1 ..... ../~.L.P.!:::................ . u·~·5:z?iUd :... . .. 
u TESTE: J. CURTIS FRUIT, Clcrk Sy. _(_~4 ...................................... ~·7·/"'' D C. 
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'l'BIS DEED, <!ated thiz Z3.d.day of September. 1988, by 

and between JOHN T. HENNING, unm.u-r ied, and DA ~D J. CROSS and 

, CAREN CROSS, husband and wife. hereinafter called Grantors, ., 
..... 
c: 
"" 0> 
1.4 
~ 

> 

and DESIGN ASSISTANCE CONSTRUCTION r.·: l'E.MS, INC., a Virginia 

corporation, hereinafter called Grantee , whose mailin~ ~d~=~~s 

~ is: 120 Parker Lane, Virginia Beach, Virginia 23454. 
0 

ll 

'8 
W 1 T N E S S E T H: 

u 
ll 

That for and in consideration of Ten Dollars ($10.00) cash 

~ in hand paid, and other good and valuable consideration, the 
~ 

o receipt of which is hereby acknowledged , the said Grantors do 

\Q hereby grant and convey with General Warranty and English ~ ... v~ ....... ..... 
: ot Title, unto the said Grantee, the following described·~~~~~ ..... 
~ 

~ to-wit: 
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ALL 'l'BAT certain lot, piece or parcel of land, 
with the buildings and ~provements thereon, 
situate in tho City of Virginia Beach, State of 
Virginia, designated as 7.103 acres and outlined 
in red, on that certain plat entitleJ •composi te 
Plat of Property of George J. Parker et. al. 
Location Near London Bridge, Virginia Beach, 
Virginia, Lynnhaven Borough, Scales 1••100.', May 
16, 1966, Rev. 6-1-73, Wilfred B. Large, Certified 
Land surv~yor, Norfolk, Virginia,• said plat being 
duly recorded in the Clerk's Office of the Circuit 
Court of the City of Virginia Beach, Virginia, in 
Map Book 98, at page 44, and further deacr~bed as 
follows: 

Beginning at a point on the East side of Parker 
Lane 260.40 • south from a pin at southeastern 
corner of Virginia Beach Boulevard and Parker 
Lane1 thence from said point of beginning N 97• 
10' E 170.0' to a pointt thence S 76° OS' ·O· E 
621.25'1 thence N 16° 09' 16• E 155.38' to a 
point1 thence s 49• 19' 19• E 69.24' to a point1 
thence s 72° 51' 30 • E 109.11 to a point; thence S 
29° 08 1 E ·55. 80' to a poi.ntJ thence S 12• 22' W 
187.26' to a point on the northern right of way 
line of U. s. Route t44J thence turning and 
running along the northern right of t!. S. Route 
t44 in a aouthwester1y direction S 71" 56' 10• W 
316.00' to a point1 thence N 75• 02 1 2s• W 119.27' 
to a point1 thence S 7P 56' 10• w 390.85 ' to a 
point7 thence turning and running in a 
northwesterly direction N 18• 03' so• W 380.49' to 
a point1 thence turning and running S 87• 10' W 
55.74' to a point on the East aide of Parker Lane1 
thence turning and running· along a curve to the 
lett with an arc distance 'o! . 130.90' and a radiua 
of 50 1 to a point of reverae curve) thence along & 
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curve to the right vith an arc distance of 52.36' 
and a radius of 50' to the point c~ beginning. 

LESS, SAVE AND EXCEPT that certain lot, piece or 
parcel of land, with the buildings and 
improvements thereon, situate in the City of 
Virginia Beach, State of Virginia, described in 
the site plan entitled •site Plan of Part of 7.013 
Acre Parcel Shc""n on Plat entitled: 'Composite 
Plat of Property of George J. · .Parker et 
al. Location Near London Bridge', recorded in M. 
B. 98, P. 44, in the Clerk's Office of the Circuit 
Court, Va. Beach, va., Lynnhaven Borough, Virginia 
Beach, Virginia for George J. Parker et. al. Scale 
t••40', May 31, 1978•, made by Wilfred P. Large, 
Certified Land Surveyor, Norfolk, Virginia, more 
particularly described as follow&~ 

Beginning at a point S o• 35' 12• W 260 •• 0 1 from 
the southeastern intersection of Parker Lane and 
Virginia Beach Boulevard; thence running N 87• 10' 
oo• E 170.00', thence running S 76• 05' 43• E 
621.25 !eat to the true point of beginning7 thence 
proceeding from said point of beginning N 16• 09' 
16• E 155.38' to a point1 thence turning and 
proceeding S 49° 19' 1a• E 69.24' to a point; 
thence S 72° 51' 36• E 109 . 11' to a point; thence 
S 29° 08 1 00• E 55.80' to a point; .thence turning 
and proceeding 5 12° 22' oo• w 187.26' to a point 
in the northern right of way line of U. S. Route 
44; thenc4 turning and proceeding N 60• 57' 05• W 
229.91' to a point7 thence turnin9 and proceeding 
N 16° 09' 16• E 50.04' to a point being the said 
point of beginning. 

IT BEING the same property conveyed to the Grantors 
herein by deed of Frank J. S~ntoro, Substitute 
Trustee, dated March 21, 1988 and recorded in the 
aforesaid Clerk's office in Deed Book 2718, at 
page 533. 

This conveyance is made subject to any covenants, 

conditions, easements, restrictions and reservations of record. 

WITNESS the following signatures and seale: 

~~/J~/~±,/~'~;J=-____ ~·-;-__ (SEAL) 

~~~ 
(SEAL) 

~~~~~~~~---(SEAL) 
CAREN CROSS 

STATE OF VIRGINIA U· t1 ).J /) t /_ 
CITY/~ OF! rr/ I"- /5e4!. 1\ , to-wit: 
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STATE OP VIRG'IN:t) I ~ I 
aTY/~ oPrl//Jrll..~/). to-wit: 

1. I 
,~e forego~~ent vas acknowledged 
~ day of ~ , 1988 by David J. 

[Llil .. 
Mycfommiasion expires: 

vjlAbf .?rj ,d fl 
STA'rE OF VIRGIN~~( I 1/J. I 
CITY I~ OF 1/!Cf/!1/tt_. {fefLL-t) · , to-vi t 1 

~he foreq9ing ins:r:ment vas acknowledged before me this 
..... z._3 __ . day of ';;,"fJfttrzlff-[_ , 1988 by Car~ , .. 

Nota~ • , .. 

VIRGIN/It ; P /, tb. Cl•tA'3 Offi~~ af tA~ Cucwit Cowt o/ Virrinic B•acll .. .... '?3_f_ ... J•y 

of ... -~ ......... _.,_ . 19_ .. J?I::. .... _ •' ----~.:}J ..... __ , tllu , .... ,_._, .,,.. '•c•illt~J •• 1110• til• 

c.rtific~• of ce.i-.,/•tlp.,t ''"'•to ••u•J. ••ill•J to '•coffl '7'• tcz ia,o$tli •r §JI./ ·802 o/ tAt~ CoJ,, 
• "*•• ,w. i• t.k -oaau o/1.-.. _ ....... _., .. , _,_,_ .... 

TESTe: J. CUR.T/S FR.UIT, Clt~r! 1Jy:.~.~. D. C. 

-3- 331 
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nus DEED . mad~ th1s ~ day t:~f ~A+{ 

~ ;o~ ?oJ:, 
. 1~9~. ::w ctnci 

between t>eo.iQn .\eoiot<Sn~·~ ConstruC'tlon ::~· stems. J n c • • ,. \'lrcunld 
corporation . Grantor!!') . .lnd Jl)hn T. ~E.\'?\1!\' <::. lii.:Lrrl<!ci .1nd D.a,· ld J. 
CROSS. lllctrried. Gr.l ntC?"' (!ll , ..:no l'::lld~!:>i .n : ~~0 i'a;r~c;,;,r Lane . 
Virqinia Beach . V1rn1n1a 231~~. 

~· rnrssETH: 

That tor &nd 1n t:'C'Inslderdtic•n C'lt th~ .:um ••t Tt!n i $10 . 00> 
DollartJ, cctoh in hum1 P<~!l.l, ·lnd •'t her •.1•)<.•<.1 .1no.i ·.·.lluaOl.:' 
cons id•ra t 1on, t ht- ,·~·:e! pt ·~! •oln en l!l h~rE't"· .u:knC'IId •·•.lq""d. the 
de1d Gr"ntor <111 l do/clc.•"'., ll~rebr ,,rant .. r:d ·~r:-nq~~· "1t n o;-nf'ral 
lo'arr .. nty and. savt- <1s ht.>r~in.,(tE:r ~t:>t cn1t. -.:ith Engll$h .-c.vt.ndnts 
<"t Title unto the •:;roiJn t~?l? l='l .t :' t..-nants 1n ... ~,,~.,c·n. tl'l~ tc-lh•"' •na 
described property : 

.\LL TH.a.T cert.sin l<:~t , pi~~·< .. ,. ~· e~rr:-~1 •.•r l Jnd . '-1 r n th£> 
building and improvement:; th~r~•.•n . Slt lldt": l.n tho;. i.ltY •)I. 
Virginia Bt>cc:n . :it.He "' \ ' ir<llllla. •j'<»l'ln-ttt>d -i:> 7 . !03 
acres and outlin~d 1n r~d. nn thAt ~crtatn plat ~nt1tl~d 
·co•poai tt> Plott t.>! rrnp<!rl. y "I l.;~r>r:<l~ .r. Ptt rk,•r. •:I • .:d. 
Location ~ectr L~·mdon Bndge. Vir':llnii'l S~.ach. \ ' lrnlnlct. 
Lrnnhaven boruuan. ~~~le : i"•IOD'. ~~Y 1~. l~b& . R~v . ~-

1-73. ~llfr~d ~. Laral'. r~rt1t1r~ land ~urvevnr, s~rl0lk . 
Vir9in1• .· !lolid p];lt t:ltHilQ ~r u ly r~t:ordcd 1 1~ the C lo:-r k ':; 
Office o! the Cir~uit (ourt f1! th".' Clt\' •:J! ;·arnnia 
Beach, Vnc;ini<~, in ~<~P B(lok <?8 . .n ;;age-l~ . .inCl tu~ r her 
described as follo~s: 

Beqinning dt a point con, the East :;ide •:>! rarker t .1n"' 
260.10' south tro111 ~ rhn olt ~outh~astcrn ·:-:>rn•,r >:•! 
\' irginia Beach Boull'".lrd· •11\d Pi'lrk~r L.•n~: thl•n•:e trnn1 
Sald point O[ beQinnlnCI ~ !!i : 10' E 1'70.0' tOol ;::.0111t: 
thence s 76• o~· · .o· E. "21.25': ·!'lt?nc~ >; !f, c \19' 16'' £ 
155.38' to d point: thence::; ~'~~ 10:.' H" E 69 .24 ' to .2 

point; thenc~ s 72c !ll' .\Cl" f. 109.11 ' l oa PC•lnt: t.hcnc"! 
S 29• rs• E 55.80' to a po1nt: thence s 12, 2?.' 1\ 187.26 ' 
to a pc.int on the northern rll.lht o! 10a)· ilne of •: .:; . 
Route 144; th~nce turning and runn1ng dlang rh~ nurth~rn 
rio;ht of L' .S . Route 14-t in <o $1.>uth•c~terl y dH·t.·t:tlOtJ ;.; 
71" 56' 10· \.' 316.00' to a pc•int: thomce ~ 75: 02' 2e" \.' 
119.:!7' to a point; thenc~ s 71" ~t.· 10" 1< ~ Q0.8~' tc- d 
t>Oint; thence turninq -1nt! runn1na in a north ... ·~st~rb· 
direction ~ 18"' Cl3' 50 ~ ~ JtW.-19 ' to a point: rnt>n<:t 
turning and runnings a7 • 10' .,. 55.7-l ' t0 • po1nt on the 
East side of Par~er Lane : the-net- turn1ng ,1r1ct =-llnnin') 
along a curve to the left ~lt~ an a=-c distanc~ ~! .30.~0' 
and a r3dius o! 50 • tC'I ~' p(.•lnt ot r,.vers.?> cur,·e: t n•!n•:t> 
along a <:ur,·e to the right \lltl'l an .tr<: dl~t.a~r.-~ · ·~ '.· ~.Jn ' 
and a r ad1us of ~o· to the p~i n t at beq1nn1nq. 

LESS . S.l,\'E A~D !:XCEPT that c"'rtaln 1"~ · Dlt-c.;o •~ r p.,r,·r·: 
o! land. •·ltn the bulld 1nq s .ind JJnprr.ovem~nts: tiJcr .. <>ll . 

sit!.lat:e in the C'llY o ! \' i rglnla Seach. Stat~ o r ·::.r~ lfl l.L 
de!>cribed 1n the sltt! plan e-nntl~d "Site ?l.i::'l ·~t Pd:-t ,.f 

332 
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7.013 .a.cre Parcel Sho,..n on Plat ent:tl~d : '('<:IJnpos:tE- Pl.H 
of Pro~:>ert'' c-f ~..~i:orq'! J. f'ar~t:r "'t al. i.o~a'!(•n ~~<lr 
L<:>ndc:>n Elrl.dc;u· · . r"corded ir. '"l.B.~~. i".-1-l, ln t:< ": \! ..-r~·!> 
Otfl.cc or. the <' 1rcu1r C":Oli iP . \·., . h:acr1. -. ., .. ~~· ;-::m.;, · o?n 

Sorough. \"irginia P.P~ch . ·:1ro1n1a t···r G-;-·.:>rr::~ .~. f',\n:.:r 
~ t. a l. S l- a 11? 1 " = 4 0 · , '1 a y '\ l . I ~· '7 ~ k • rr ... u t> o ~ · ;q l! r ,,.., : . 
L4rg ... Certl!H.'d ·Land ~un·~~·or. ,.,_,rt<•ll;, \l rQ)nl~. ru.,r.,. 
part1cularly d~~r~10ed oF tn!l~~•: 

B•<:'inrlln9 cH a PC'll'lt s o~ :~~· 12- •,; <:S0.4CJ ' :re-m tn~ 
&outneastern lnt.:or::t-ctl <.>n ·•I l'i1rl:~r l .n<• anct \'lrQ lnl<~ 
a~ach Boulwvord: tnen~~ runn1n9 ~ ~7· : n· 00" E :?0.00'. 
thence nmn1no s 7F.= o ~· ... , .. r: •·<!1 . 2':> 1e~t t •:• tne tru~ 
point of !Jec;nnn1ng: t!l~nt:'·~ proC''i't-dlnQ f re>m ~ald po:>lnt ·.• i 
bec;ann1nq s lb ., ~· lfo" E 1~~-'·il' \ '-:- -:!penni. : tl'l ·nC'<? 
turnlnQ anCl proceeding$ -i~' 19' ~~~" £ 69.::~· t'.' a po1nt: 
thP.nc~ S 7:!~ 51'~ . .;· E 109 .1 1' ro e1 PCll.nt; tn~n-=-~ ::1 ;.9; 
01!' 00" E !1!>.80 ' too pc:-1nt: tnence rurnl!"lCl .. no 
proee~dinc; s 12, ;:2· tlo· , .. JIP.2E ' to 3 I'>Cll . t ln th~ 

northern right ('It 1..1r lint- c•t l'. $. P.out~ H : t!l<:-nce 
turnin~ and prC'ceedinQ ~ !·CI' ">;'· O~" '' 2:!Y . '?. · , , .; 
POlnt: thence tur::)no ana r'roce-,.c:lln o \ ;c,: (11 J~· [ 

~,o . 0 ~' to a Pe>lnt oe i.n(l t!H· r-iJ 1 c r,.:-1nt ··· r r":o:.:mlna. 

IT BEISG the same pr~pe:ty ~onveved T8 ~h9 ~rant0r ~~~v~ 
by Qeed ot John T. HennlJJC~l. unmarnP.d . .;nd 0 4\'lO J . C rr)!;!3 
and Caren cross. nu~band and '1!~. dated Septemo~r 2). 
1988 and recorded 1n th~ a!oresa.d ("17-r~·s (l!t ic-c : n De~d 
Book 2771 at pa9e 0679. 

Thls property l.~ con,·eyed :::utl)-:-ct to -'< Do? Pa ·:o i Tru~t trc-111 
i>arlter Road .~ssoeiat•s. to ~t:1n1~,. ·"· · ?hlllipz, Trust':'e. dated 
.\pril 13 . 198-t 4nd recorded .~pnl lb . 1'?84. HI !Jt-t-d l:.l t••~k ::326 at 
pa9e B .. O. !tecuring \'ir~i:'lia beacn tlt-velopl!lent Autnont,·. lrl t:H· 
o rig inal prlncipal ~mount of S600.ooo.oo. ~nlcO t ~u~t :he ~ranr ~ e~ 
hereby ~gree to assuMe and par ot! as ev1d~nceo o~ tne1r ~lonlna 
4Dd recordinq tnls D~~d. 

Thls property i~ con ,·e y t'd su r>1ect ro o:~ny <'0 \'E.'n;~nrs. 
conditlons , e<tse11ent:>. restr~r.~lCl:"lS, :-c,os~p·atlor:s ~·1 r!·CC'ro :'lnd 
recorded deedB o! trust. 

333 
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STA'tE l"'F \'lRC>lNl .l, 
ClTY t)f \"lJ!Gl~B !'f.M"H, tc.' .,l t: 

Thlfl 1-.'I"P~ln<;l lnstnJnlf-lll .. ,,:; .'H'I: nr.--.h'c.icu•rll",.l•'t ' c.' mo> th~,; 1::>.¢.. 
dey""'' ~l.. 4 - ·· · · - · J.:.'l .'l ' ' ' -~•'h n T. H••nn1ng . f'l"•'::,.1,,n: . !'•':'• '-l :J 
~aal.s t.an ·~ l c.)n$1 ru.:: 1 '•'" :; y~ 1 •'Ill" . I r.·· . 

~ ~/- l (-
·. j ·-Y.. ~0 ~ ~'=-'3.'--1 

........ ~.u·y ru~ll·~ . 

~\· C'o•-..:a.sslon E~rll rt>~: t:?- ~( ' .;-~-
~--·---

ST.".TE f)F \ ' 1 RGl ~!.l. 
C'lTY OF \'l RGl!'I.\ Sf.\Ol. t ,, .... : t : 

I , .. . : .,:.. 
· •·. ·-:~ r•s.1 334 
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All that certal~ ltl, ~lett or parcel of land, 
wlfll tht butlHns• arul saprove,.tlltl tl.treon, 
tltultt 18 tht Clt~ of V1tJ l ~l~ teacn, Jtott ~I 
t1r~1n1a, dttl~nattd •• ;.10) acrr' 111d ~ut!lnrd 
\n ud. on that ctrtUn ~lat . tnt1tlrd "Comrc:oaHc­
Plat of troptltY of Ctort~ J. tar~•' et. ~1. 
t.oc-at1on :-ur lor~don tridat. \'lr~lnla hach. \'lf• 
rtnu. Lynnhlnn t.orow,h, !;calc: 1'•100'. IU" lb 
191-b, · P.t\', f.•1•)), \:llft'Pd r.. \.ITFt 1 (l'rl IIIC"d 
t.anC: ~llf"t~or, );or!oliL, \'lro;inu." ... td rlot bf'll'l' 
duly r .. corc!td 11'1 tht Cltrk'r. Olllct "' thr Circuli 
C.c:ourt o! tht City of \'lr;sl'lll ~ .. o~n. '''''~sa, 1n 
Har a~~k 95, at tt~t 4L. ;>nd furthe-r . dc•lr1~td ~~ 

loll<-"'•' 

!t'~innin: at a point "" till· [oa•t •Ide· ~~ r.ar~ .. r 
'Lane· 2bO.r.O' s .... th lrt~& 11 rln :Jt a"uth•·a•tt•rl\ .;urn,·r 
of \'Sr~inU tuch ll'l.l}f'\'nf( and' f'arlo.tr l..tl\•; tho•IICC· 
fr~~ tr.ld r~lnt of b~~in~tn~ ~ •:"•10' [ \70.~' II' 

• '"''"I; th''"'' 5 7f."-n~•n" t ,.,11.Z!>'t th .. nc~: 1> 
a'-O"·If·M t 1)~., ..... "1'•'11•1 : tht'nCl' F 49"-1!''-111" 
[ t.~.:~· 1\' a r•·IM: tt .. nr,· !- ;:· - ~I'·JI," T. IOCJ.II 1(1 

• F'<'ll\t: tht·~ .. ~ ~9·-o~· r ~~-60' In a JICilntl tYll•llCl' 
1-- 1,· . 2~' \: IU.26' to a l"•int "" tht.' nntthtrn rl5:ht 
11f ,.."'' lin•• of C. 1>. k11u1" q ,L; tho·ncP twrnln& ar-d 
r~tnnln& A) one tht 1\0rtn~ro rl~nl .of 0. J, •nut• ~L4 
In a ,.o .. thve•urly dlrrrt ton ' 7 1 "-~b'-10" \1 )16.00' 
tO a point: th•n"e N 7l•·Ol'-:&" W 119.27' tu 0 pulnt: 
th..nct- S 71'-SII'·Iu"\o' 39CJ.I5' to a rolnt: thtnce 
tuM11nt onol runlliri& in a northunu•rly dlrPCtiOII S 
11"•0)'•)0" II )10.49' ll' a rolntl tht'I\C:I turnln& and 
rullnln& I 17°•10' W ~).7'' to • pnlnt on cha laal al4• 
or Parker lo~tl chance turnll\1 an4 ~~o~nnlnl •lanl a 
,wrvt to tha lalt wlth al\ arc 4iatanca ol 110.90' and 
• radlw• or ~· ta • ••'"' nl r•••r•• curw•l t~e11c• 
alnn& t rurvt ta the fl~ht wllh an arc •tatanct . of ~2.)'' 
·~• • radtu• tl •o• '" an• rn&nt •I ~•alnnln&• 

hn al'lol •"'''I 
,_II lhdt u rlala 1 ·1, pi••• ~~ ,..,,.1 tJI taa4, with 
the t•utiJtnl• •"4 tarfl•n••·nta ll•tr•t•a, allwat• '" 
lloa City vi \' 11&1"1• hacll, lllalt al Vlralnl•, 4••· 
cr """' ''" 1111' 11 u pl~n ~"'Ill .. "Ill• Ph11 •f t . .trt 

I 

t•l l.Dil ~~~, Parcel lhuvn 011 Plaa tr~ttcl..d Cn•~'<'- · 
oltt Pl~t ol Property of Ctroa• J . P~rktf ~t. 41. 
Lot at ion l'•·llt Lon• on lrl~u. reror4a4 lll H. 1.· 91 
ra 44, In th• Chrk 1 t Ofllct o( tl'lll Circuit C11wrt, 
Va. hach, VI, Lynnhaun loro~o~at\, Vlralflll !leull. 
Vlralnla for Ceora• J . Parker ot. al •• leal• 1"•40', 
Ht7 31,1971•, .... b7 Wlllrod r. t.Arge, c~rtlCSed 
~nd lurveyer, •orfolk, V1ra1nla, .ore ptrt1culgr1y 
4••crtb•d •• fel\a~al 

.. JlDftlf\1 It I ,Oint ~t1na I, g• 35' 12• W, 260.40 
feet fro• th4 ~~~~~•••1•ra lDttrteetsoa of ?arker 
La••,:-4 ~1'1Jalt ltaeb l•ul•••r•t t~llta cueii1D& 
J, I 10 oc- l 170.00 fott 1 tll .. aa runnlQ& I 76 • 
05' 43" I. Ul.2S htt U the tn.e palllt of ~.;hmi 
thence procMd1na fro• aaU 'POint of ~•liii111D J a& 
16" 09' 16'' I. U5.31 het to a point th l ' 
en4 proceodlaa I •t' lt' U" I 61 141 ..,co tunlill& 
thnet •• n· u. ,. .. I 1"'"' 11. • feet co • J001Dt& • .,..,., ftet to a -l•tl th.a 
turnilll. 29' oa• 00" I B 1¢ t ..... Dill ' • Ill to I point l thnca 
turnln& and procudlDI I U" 22' 00" 11. 117.%6 t .. t 
to a point 01> the ....,rthtrn tlaht · of way 11nt o( u. 1. 
Ro~tt 4': theDct tumiD& tl\d proctrdllll w. 60, S7 ' 
0.5 II. 229.91 fut to a r>ointt tht 
...-oroedt no W. U" OQ' lA" r \II'" 1\~~ - ~u~~l ~t-~~-

•· 

' ;• 
{. 



I .. 

- -~-~- 09~1.::1' ..• : ! ·' -1 _(,_-.3~ •. j 
Hl t.O~ A.l-:i. 

~*·cs• 1 **"" •o I t 

1. Taxes fer thP. last half of the fis{al y~~ r b~glnning July 1. 1903 an~ 
e~~ ln9 J~n~ JO, 1984. and all t~x~s for subscquenl fiscal years . 

,._. ..,..,, 1!-IJl ... ; - l Pi '- •11•""'" V S/o 
f .-t•" hi\ OJ') 0 Oh~·C'h.:::l '1 
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rican Land Title Association Loan Policy 1970 

T I CO R T I T~-E INSURANCE 

LOAN POLICY 
SCHEDULE A 

;ent's I.D. Number: 
70 16 

Agent's Reference Number: 
31 , 485 

:•1 icy Number: Amount of Insurance: 

~-056533 $700,000.00 

Name of I y,sured: 

DOMINION BANK OF GREATER HAMPTON ROADS 

Date of P o l icy: 

27 DEC 1985 
at 11 : 19 AM 

. The estate or interest referred to herein is at Date of 
::.1 icy ·vested in: 

Southeast Me t al Deck Co. Inc. 

- Th~ ' estate or interest in the land described 1n th i s Schedule 
nd which is encumbered by the insured mortgage is FEE SIMPLE • 

. The mortgage herein referred to as the insured mortgage, a n d 
he assignments thereof, if any, are described as fol lows: 

a e d of Trust from Southeast Me tal Dec k Co. I nc. to Charles D. Ro b ison, 
II and Gl eason C. Snow, Trustees for Dominion National Ban k of Greater 
a mpt o n Roads, dated 6 DEC 1985 and dulv recorded in the Clerk's Office of 
,e Circui t Court of the Cit y o f Virginia Beach , Virginia, on 27 DEC 1985 
t 11:19 AM, in Deed Book 2467, at page 1623, securing the princiPa l sum of 
700,000. 00 and ~nt erest thereon. · 

. The land referred to in this policy is located in the City of 
irginia Beach, State of Virginia and described as follows: 

SEE ATTACHED: 

**************************************************** * This policy va lid only if Schedule B i s attached * 
***********************************~**************** 
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7016-31 ,485 

Policy No. L9-056 533 

EXHIBIT A 

. parcel of land. with 
AL~ that certain lot, piece ~r thereon lituata in the 
the bulldlnA• and i.provesan 1 f Vir l~la dallgnated 
City of Virainla laachl,iStdt~norad :n th~t certain plat 
al 7.103 aCTII and out n• • f "Caor,. J. Pa~ker 
entitled "Compoait: P1•ic,0~0:r~~~~~! 

0
virginia !each. 

at al Location near n 1 i• 100' Hay 16 

~~i~i~~:v L~~~73~nw~f~~~hi.5~r:~. Ce;tifiad Land 
Surv~ or ·Norfolk Virginia," said plat baing duly 
recor~ad'in the ciark'a Office of the Circuit Court 
of the City of Virginia Beach, VlrJinla, in Map Book 
98, at page 44, and further da1crioed a1 follow1: 

leginninA at -a point on the !aat 1ida of Parker Lana 
260.40' South from a pin at eout~aastarn corner of 
Vtrainla leach Boulevard and Parker Lana; thence · from 
aaid point of baglnninA M 17•-to• ! 170.0' to a point; 
thence s 76•-os'43" E .621.25'; thence N t6•-o9'-16" E 
155.31' to a point: thence S 49•-19'-18" ! 69.24' to 
a point& thence S 77.•-Sl'-36" E 109.11' to a point: thence 
s 29•-08' ! 55.80' to a point; thence s 12•-22' W 187.26' 
-to a point or-· t!'-.tt northern ri&ht of vay line of U. S. Route 
144; thane• turninl and runnin« •long tha northern ri~ht 
of U. s. loute #44 in a aouthve1terly direction S 71 -~6' 
10" W 316.00' to a point· thanca H 7~·-02'-28" W 119.L7' to 
a point; thane• S 71.·56 1-lC" W 3Q0.85' to a ·point: thence 
turninf and runnfng in a nort~e•terly direction N 
1s•-ol ·50" W 380.49' to l point~ thenci turnir~ and 
runnins S 87•-to' w 55.?4' to a potnt on the laat &:~e 
of Park•r Lana; thdnc• tarni.1g cJ:-d ·· rr;tnins a1on~ a curve 
to th~ left vith an 11.: d11tanca of 130.90 .lr.d a rad1us 
of 50 to a point flf r1v1raa curve; thence alon~ a 
curve to the right with an arc dittance of 52.36' 
and a radiu1 of. .50' co the point of beginnin". 

SAn AND !XC &P"'' : 

All that certain lot. pl1ce~r parcel ot land, vith the 
buildina• ar.~ ~rovcmcnta thareon, 1ituata in the C1cy 
ot V1rf•1n1a ! .. ch. State of Vir&inia de1cribed in the 
•ita P an"'tantitlad "Site Plan of Part of 7.013 Acre Pare 
Shown on ala: ~titled eo.po1ita Plat of PTopa~ty of 
C.Crae ~. Parker at al. Location Near London lrid&e 
CKOrdecl 1D M.l. 91 P& 44. 1D tha Clark's Of fica of t~ 
iradt Cou:i- t r Ya. luch, VA, Lynnbaven lorouah Vi 

· ~dl~ Ylqlnla f~r O.Oqe J. Parker at. al. • kala rr 
40 • ~ ·'~~· 1971 • -~· ·'' _vt_l.~ecl '· Lara•. c.rtt 
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Pol icy .No. 19-056533 
7016 - 31, 485 

Land Surveyor, Norfolk, Virginia, more particularly . 
daacribed aa tollowa: 

le.lnnlnA at a point S. o• 35' 12" W. 260.40 teet trom 
the aoutheaatern interaection of Parker Lane and Virginia 
leach Boulevard; thence runn1nf N. a7• 10' 00" E. 170 .. 00 
teet, thence running S. 76• 05 43" !. 621.25 tt:et to the 
true point ot beg1nn1nf: thence pro·ceedin& tram a aid point 
of the beginning N. 16 09' 16" E. 155.38 feet to a point; 
thence turnin1 and proceedinR S. 49• 19' 18" E. 69.24 feet 
to a point; thence S. 12• 51' 36" E. 109.11 feet to a point; 
thence S. 29• 08' 00" E. 55.80 feet to a point; thence 
turning and proceedinJ~ S. 12• 22' 00" W. 187~26 feet to 
a point on the northern right of way line of U. S. Route 
44: thence turning and proceedin~ N. 60• 57' 05" W. 229.91 
feet to a point; thence turning ar ·~ proceedina N. 16 • 
09' 16" !. 50.04 feet to a point being the aaid point 
of bf!sinning . 
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TICOR 

Policy Number 
L9-056533 

Part I. 

TITLE INSURANCE 

LOAN POLICY 
SCHEDULE B 

Agent's Reference No_ 
31,485 

This policy does not insure against loss or damage by 
reason of the following: 

(1) TAXES Real estate taxes accruing from the beginning of the second 
half of the fiscal year 1985/1985 and subsequent semi-annual pay ment s are 
not yet due and payable. 

(2) Easement t o Virginia Electric and Power Company as recorded in the 
Clerk's office of the Circuit Court of the Cit y of Virginia Beach, Virgi n ia 
in Deed Book 859, at page 647; and in Deed Book 859, page 553. 

(3) Easement to Virgin ia Electric and Power Company as recorded in the 
Clerk's office of the Circuit Court of the City of Virginia Beach, Virginia 
in Deed Book 2349, at page 978, fifteen (15) foot interior. 

(4) Easement to Princess Anne and Virginia Beach Telephone Company 
recorded in the Clerk's Office of t he Circuit Court of the City of Virginia 
Beach, Virginia in Deed Book 89, at page 557. 

(5) Easement to Chesapeake and Potomac Telephone Company as recorded in 
the Clerk's office of the Circuit Court of t he City of Virginia Beach, 
Virginia in Deed Book 844, at page 346. 

(6) Riparian rights and those public easements and rights for commerce, 
navi~ation, and fisheries. Any right, title, or interest of the public up 
to the mean high water mark and those portions of described property 
created by artificial means including accretions ther eto. 

· (7) DEED OF TRUST dated April 13, 1984 and recorded in Deed Book 2326, 
page 840, securing the principal sum of $600,000.00 to Stanley Q. Phillips) 
Trustee. 

(8) UCC Financing Statement No. 84-1807 recorded APril 16, 1984 from 
Park Road Associates to George J . Parker. 

(9) Encroachments, overlaps, boundary line disputes, or other matters 
which would be disclosed by an accurate survey or inspection of the 
premises SUBSEQUENT TO JUNE 1, 1973. 

· (10) Rights of others entitled t hereto in and to the easemen t for 
ingress and egress t o Parker Lane and f or the construction, installation 
and maintenance of utilities over said easement as described in Deed Book 
2026, at page 231. 
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TICOR TI TLE INSURANCE 

Policy Number 
L9-056533 

art II 

LOAN POLICY 
SCHEDULE B 

Agent's Reference No. 
31,485 

In addition to the matters set forth in Part I of this 
chedule, the title to the estate or interest in the land 
escribed or referred to in Schedule A is subJect to the 
allowing matters, if any be shown~ but the Company insures that 
uch matters are subordinate to the lien or charge of the 
nsured mortgage upon said estate or interest. 

3~2 
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4319285 
L 'INNH.C.VE~l LI I'lCOU~ 

o:-Cu1tomer Bill 

130 PARKER LN ~ • VA BEACH VA 23452 F .... GE 1 
Ket•r Reedings sv~~•ry of Char~•s T! · NET 

t1AY 18 94 APR 20 ~4 ~0. AMOUNT 

17039 14257 2782 Schedule GS-1 Th~ae Phase 
<Demand 11 KW) 
VIRGINIA BEACH Utility Tax 

Account Balance 

Thank you fo~ you~ last payment of $ 179.45 on APR 27 94. 

Important Customer Information 

209.15 

31.37 

240.52 

- Your account number is 15 35 6058 2. You may phone us Mondey-Fri4ay b&fo~e 
s ,oo P.M. at (804) 858~4699 with a change of mailing addres5 or question 
about your service . 

- !f payment in ful l is ~eceived by JUN 16 94, you will avoid a la~e payment 
cha~ge of 1.5%. Include your payment coupon to ensu~e prompt p~ocessing. 

~ Use ena~gy wisely - you~ next bill will be on summer ~•tes . 

- Help Ena~gySha~e - add $1, 2, S, 10, 20, 25 o~ 35 to your payment. 

- Your ave~age daily cost is $ 7.47 for this 28 dey billing period. 

Buio Fu•l Chg ¢ I KWtiR 
--==~~..----~Cb!l:.11.· t S 2

1
t. ;;KHH!! Fir. d .. l40 0 "ScRedule GS-1 IS .47 ~IB li 73 .. 

Honthly Rate IOCT·HAYl Minimum char~• is $!.66 per kw when kw !a 50 or 

¢ I jWI!R 
£~~!! Qvar 

4863? c 

DATE 

vtltOifiiiA ~" 

H•mpron RoM/'' L"PHt l~~ ~ip 
/fl Top I ()() ... A~ 

2316 Vi19ri• &.ech lloufnerel 
VIRGINIA BEACH. VlROINIA 23~5~ 

T~•Phonei8041J~~800 

111or•. 

CREST AA BANi 
NORFOLI<. VIRGINIA 2136 

240 . 5 

,, 0 -240.: 
100 240.: 

10 240 

II: MITT ANCE A01 

118·34 
SIT 

PAY tHIS AMOUNT 
AMOUNT OF CHECK 

*********24o I ooLLARs j 52 I ceNts 27MAY94 

TO 
THE 

ORDER 
OF 

·' ' .... j 
*******'1(240.52 

~ ) . ~ :::,~ - ~ - _:· " 
·. -~ . , 

FILE COPY 

LYNIIHAV!N LINCOLN MERCURY. Inc . 

******~******** ******* 
B~** HO'f' !fEGO':FII\DLB * '"'* 
*** *******'~<** '~<******** 

BY --------~~~~~~~~~-----­A UTHORIZED REPRESENTATIVE 

- - - ____ __.j 
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@,wyersfltle 
Insurance {Qrporation 

NATIONAL HEADQUARTERS 

Lawyers Title Insurance Corporatim{liCHMOND. VIRGINIA 
World Trade Center, Suite 1100 
P.O . Box 3296 (23514) 
Norfolk, Virginia 23510 
Tel. (804)622-8105, Fax (804)623-4058 

September 21, 1993 

shj 

Clark & Stant 
900 Sovran Bank Building 
One Columbus Center 
Virginia Beach, VA 23462 

Attn: Eric A. Hauser, Esquire 

Re: RICHARD F. DAVIS and AMELIA D. DAVIS 
Case No. C93-0253-N (Please reference on all correspondence). 
Your file: 

The following documents are enclosed: 

Your Commitment: 

Lawyers Title Policies: 
Owners 
Lenders 
Other 

The copies you requested. 

Documents as returned by the Clerk's Office. 

Invoice for services referenced above to be placed in line 
for payment. Please indicate our case number on all checks. 

X Endorsement (s) 

Please do not hesitate to call if you have any questions. Thank you for 
this opportunity to be of service. 

Yours truly, 

CORPORATION 

LTIC UIC · LTIC LTIC UIC LTIC LTIC LTIC UIC ·LTIC -Ute .l.TIC LTIC · LTIC LTIC UIC LTIC LTIC UIC LTIC UIC LTIC LTIC LTIC LTIC LTIC LTIC LTIC LTIC LTIC · UIC 

Form 100 
035.0·1 00.0011 

litho in U.S .A 
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@,wyers'Jitle 
Insurance @rporation 

NATIONAL HEADQUARTERS 
RICHMOND. VIRGINIA 

COMMITMENT OR BINDER ENDORSEMENT 

Re: RICHARD F. DAVIS and AMELIA D. DAVIS Case No. C93-0253-N 
Endorsement No. 

The Commitment or Binder in the above matter is hereby amended in the following respects : 

Schedule A, Item 4 is hereby AMENDED to read: 

PARCEL ONE: 

A) All that certain lot, piece or parcel of land, with the buildings and improvements 
thereon, situate in the City of Virginia Beach, State of Virginia, described on that site 
plan entitled "Site Plan of Part of 7.013 Acre Parcel Shown on Plat Entitled Composite Plat 
of Property of George J . Parker, et al, Location Near London Bridge, Recorded in M. B. 98, 
page . 44, in the Clerk's Office of the Circuit Court, Virginia Beach, Virginia, Lynnhaven 
Borough, Virginia Beach, Virginia, for George J. Parker, et al. Scale: 1" = 40', May 31 , 
1978", made by Wilfred P. Large, Certified Land Surveyor, Norfolk, Virginia, more 
particularly described as follows: 
Continued 

The total liability of the Company under said commitment or binder and under this and 
any prior endorsements thereto shall not exceed, in the aggregate, the amount of liability 
stated on the face of said commitment or binder, as the same may be specifically 
amended in dollar amount by this or any prior endorsements , and the costs which the Company 
is obligated to pay under the Conditions and Stipulations of the policy committed for by said 
commitment or binder . 

This endorsement is made a part of said commitment or binder and is subject to the schedules, 
terms, Conditions and Stipulations therein and in the policy committed for, except as modified 
by the provisions hereof . 

Nothing herein contained shall be construed as extending or changing the effective date of the 
aforesaid commitment or binder unless otherwise expressly stated. 

IN WITNESS WHEREOF, the Company has caused this Endorsement to be signed and sealed as of the 
21st day of September, 1993, to be valid when countersigned by an authorized officer or 
agent of the Company, all in accordance with its By-Laws. 

Issued at Norfolk, Virginia 23510 

COUNTERSIGNED: Norfolk Branch Office 

Authorized Officer 
s hj 
Form 91-llB Re 
035-2-091-1109 

LAWYERS TITLE INSURANCE CORPORATION 

Janet A. Alpert 
President 

Russell W. Jordan, III 
Secretary 
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Case No .: C93-0253-N 

fu,wyersfitle 
Insurance @rporation 

NATIONAL HEADQUARTERS 

RICHMOND. VIRGIN IA 

COMMITMENT OR BINDER ENDORSEMENT 
CONTINUED 

Beginning at a point being S . 0° 35' 12" W. 260.40 feet, N. 87° 10' 00" E. 170 . 00 feet, and S 
76° OS' 43" E. 621.25 feet from the southeastern intersection of Parker Lane and Virginia Beach 
Boulevard; thence proceeding from said point of beginning N. 16° 09' 16" E . 155.38 feet to a 
point; thence turning and proceedingS. 49° 19' 18" E. 69.24 feet to a point; thence S. 72° 51' 
36" E. 109.11 feet to a point; thence S. 29° 08' 00" E. 55.80 feet to a point; thence turning 
1nd proceedingS. 12° 22' 00" w. 187.26 feet to a point on the northern right of way line of 
J.S. Route 44; thence turning and proceeding N. 60° 57' 05" W. 229 .91 feet to a point; thence 
turning and proceeding N. 16° 09' 16" E. 50.04 feet to a point being the said point of 
beginning. 

!t being the same property conveyed to George J. Parker by deed of Parco Building Corporation , 
a Virginia corporation, dated August 10, 1978, and duly recorded in the Clerk's Office of the 
:ircuit court of the City of Virginia Beach, Virginia, in Deed Book 1896 at Page 345 also 
described by this indenture as property conveyed to Richard F. Dav is and Amelia D. Davis by 
deed from George F. Parker, dated May 28, 1981 and filed for record in Deed Book 2420, page 
199. 

3EORGE J . PARKER died January 30, 1991 and by his will recorded in Will Book 79, page 449, 
Patricia L. Parker and Michael J. Parker were appointed Co-Trustees and Co-Executors of his 
~o~ill. 

B) Being as shown on Sheet No. 502-19 of the plans for Route 44, State Highway Project 
0044-134-101, RW-201, and beginning at a point in the northern right of way line of Route 44, 
said point being 135 feet opposite and left of approximate survey Station 441+66; thence, N. 5° 
33' 26" E., 189 feet to a point marked by a pipe; thence, S . 32° 23' E., 138.4 feet ; thence , s. 
74° 37' 18" E., 42 feet to a point common with the northern right of way line of Route 44; 
thence , with said right of way line S. 64° 59' 10" W. (erroneously stated as SE in deed), 159 
feet to the point of beginning; and containing .007 acre, more or l ess, and being a part of t he 
lands acquired by the Commonwealth by Certificate of Deposit No . N-VBH 137, recorded December 
31, 1964 in the office of the Clerk of the Circuit Court of Virginia Beach, Virginia in Deed 
Book 880, Page 572. 

It being the same property conveyed to JAMES P. COATES ENTERPRISES, INCORPORATED by deed from 
Commonwealth of Virginia, acting by and through the State Highway commissioner, dated January 
7, 1966, and filed for record July 7, 1966, in Deed Book 967, page 718 . 

Continued 
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Case No.: C93-0253-N 

PARCEL TWO (EASEMENT}: 

kwyersfltle 
Insurance (grporation 

NATIONAL HEADQUARTERS 
RICHMOND. VIRGINIA 

COMMITMENT OR BINDER ENDORSEMENT 

CONTINUED 

That certain easement over the fee parcel described below for ingress and egress as set forth 
in that certain Agreement dated July 11, 1980, recorded in Deed Book 2021, page 231 : 

All that certain piece or parcel of land thirty feet in width situate, lying and being in the 
City of Virginia Beach, Virginia and being the northernmost fifty (50} feet along the northern 
property line of the property designated as 7.013 acres and described on that certain site plan 
entitled "Site Plan of Part of 7.013 Acre Parcel Shown on Plat entitled Composite Plat of 
Property of George J . Parker et al, Location Near London Bridge, recorded in M. B. 98, pg. 44 in 
the Clerk's Office of the Circuit Court, Va. Beach, Virginia for George J. Parker et al., 
Scale" 1" = 40', May 31, 1978, which said plat is duly recorded in the Clerk's Office of the 
Circuit Court of the City of Virginia Beach, Virginia, in Deed Book ___ , page ___ . 

It being a part of the same property conveyed to JOHN T. HENNING, married, and DAVID J. CROSS , 
married, by deed from Design Assistance Construction Systems, Inc . , a Virginia corporation, 
dated April 12, 1993, and filed for record April 13, 1993, in Deed Book 3202, page 613. 
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~yersfitle 
Insurance {grporation 

NATIONA L HEADQUARTERS 

RICHMOND VIRGINIA 

Lawyera Title Insurance Corporation 
world Trade Center, Suite 1100 
P.O. Box 3296 (23514) 
Norfolk, Virginia 23510 

Clark " Stant 
900 Sovr an Bank Building 
One Columbus Center 
Virginia Beach, VA 23462 

Attention: Brie Hauser , Esquire 

December 8, 1993 

Re : RICHARD F. DAVIS and AMELIA D. DA~S 
Caee No. C93-0253-N 

Lodies/Gentlemen: 

Baaed on a aearch o! thoae public recorda wherein deeda are recorded in the 
Clerk's O!!ice o! the Circuit Court o! the City of Virginia Beach, virginia. the 
following deeds appear to affect the ieeue of the easement which we will refer to 
as the "Davis Basementq. 

1. Deed conveying entire 7 . 103 acres to J. K. Parker, Incorporated, dated August 
15, 1973, recorded in Deed Book 1421, page 663 (re-recording of Deed Book 1370 , 
page 355) . 

2. Deed o! truet encumbering entire 7.103 acres dated June 30, 1976, and 
recorded in Deed Book 1578, page 180. 

3 . Deed conveying entire 7.103 acres to Parco Building Corporation, dated 
November 18, 1976, and recorded in Deed Book 1625, page 550 , subject to deed of 
truet in Deed Book 1578, page 180. 

SPLITS: 

(Smaller piece ) 

4 . Deed from Parco Bu ilding Corporation to George J . Parker, dated August 1 0, 
1978, and recorded in Deed Book 1896 , page 345 . (co~y enclosed) 

5. Baeem~nt grtu1ted by Pe.rco Bui l ding Corporation to George J. Parker, dated 
July 11, 199 0, and recorded in Deed Book 2026, p~ge 231, benefitting the smaller 
piece (copy encloeedJ . 
Continued 
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6. Contract between George J . Parker and Richard F . Davis and Amelia D . Davis , dated 
May ~9, 199 1 , recorded on June JO, 1985, in Deed Book 2420, page 1 9 4 (copy encloaed) . 

7. Indenture dated May 28, 1981, between parties listed i n #6 hereo!, i n cluding all 
interest of George J . Parker recorded on June 20, 1985, in Deed Book 24~0, page 199 
(copy encloeed) . 

(Larger piece) 

B. Saaement aero&& northern portion of larger p i ece granted by Parco Bui ldi ng 
Corporation t o Geo rge J . Parker , dated Ju ly 11, 1980, and recor ded i n Deed Book 2 026 , 
page 231, benefitt i ng the smaller piece (copy enc l osed). 

9 . Deed !rom Trustee foreclosing on Deed o! Trust in Deed Book 1578 , pag e 180, t o 
George J. Parker, dated July 2~ , 1980, and recorded in Deed Book 2028 , p a ge 596 (copy 
encloeed) . 

10. Deed !rom George J. Parker to Parker Road A8eociatee, dated April l 3, l98i, and 
recorded in Deed Book 2 326, page 838, eubject to easement listed as # 5 h e reo! (copy 
enclosed) . 

ll. Deed of trust recorded in Deed Book ~444, page 562. 

12 . Deed from Parker Road Associates to Southeast Metal Deck , Inc . , dated December 6 , 
1985, and recorded in Deed Book 2467, page 1620, eubject to deed o! trus t in Deed Book 
4444, page 562, and subject to easements of record . 

13 . Deed by Subatituta Trustee foreclosing on deed of trust in Deed Bo ok 2444 , page 
562, to John T . Henni ng, David J . Cross and Caren Cross , dated March 21, 1988 , and 
recorded in Deed Book 2719, p&ga 533, eubj•ct tc easements cf record . 

DRAWING DAT~D 9 / B/ BB BY ATRC FOR DACS SIT• SHOWS DIRT ROAD CROS S I NG NORTH8RN SID~ OF 
REMAINING 7 . 103 ACRES 

14. Deed from ~ohn T . Henning, David J . Cross and Caren Cross t o Des i gn As• i atance 
Construct4on Systems, I nc . , dat ed September 23, 1988, and recorded in Deed Book 277l , 
page 679, subjoct to easements o! record. 

15. Deed !':"om Deslgn Ass i st&nce Cona u ·uc.: t.ion SyrH·.~mR, Inc . to John 1' . Henning and 
David J. Crose , dated April 1J, 1 993 , and recorded in Deed Book 3202 , page 613 , subjoct 
to easements of record . 

Basad on the deeos or reco ra , i t would appea r that the easement created • n Deed Book 

Cont i nued 
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2026, page 231 ceaeed to exist upon the merger of title which occurred in Deed Book 
2028, page 596 . Ho~ever, it ~as recreated or reimposed in Deed Book 2326 , page 838 
when the owner of both parcels conveyed the larger piece and retained ownership in the 
smaller piece. At that time, the easement became the means of accegs to the smaller 
parcel and appear& to still exist in the &beence of any releaeee of eame of record. 

Please let us hear from you if you require further clarification of the foregoing. 

~&lr~ 
David P. Nelson 
Commercial Transactions Counsel 

DPN:pam 
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