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INTHE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3146
SIMON ES'fEP, Appellant,
versus
BLACKWOOD FUEL COMP.ANY, INC., Appellee.

PETITION FOR APPEAL.

1,.. "'To the H 011ora.ble Chief Justicr and ,fostices of the Supreme Court of A 11peal.<; of Virginia:
Your petitioner, Simon Estep, wonld respectfully represent unto your Honors that he is aggrieved by a decision
rendered and an award entered by the Industrial Commission
of Virginia on the 11th day of Jnmmry, 1946, and later affirmed by the full commission on the 14th day of March, 1946,
dismissing the claim of your petitioner for the loss of vision
of his left eye arising out of and in the course of his employment as the employee of the Defendant.
A proper transcript of the evidence taken, together with
the exhibits filed, and of all opinions and awards, motions and
exceptions incident to the hearings nnd proceedings, have
been requested by your petitioner to he furnished by the Industrial Commission to your Honors; and your petitioner
relying upon that having been done, here states that Sll,mC
have been duly authenticated and incfoxcd and arc filed with
this petition.
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In the event an appeal is grantc>d, your petitioner reserves the right to adopt this petition, and will adopt this
petition, as his opening bri,Jf. A subject index and table of
citations, with all cases alphabetically listed are made a part
of this petition.
ASSIGNMENT OF ERROR.

1. That the award of the Commission is contrary to the
evidence and is not supported by tl1e evidence.
9
2•
2. Tha-t the opinions and awards entered in favor of
the defendant arc in error in thnt they hold the claimant
did not sustain an accident, hut tlmt J1is injuries were attributable to disease.
3. That said opinions and awards are further in error in
that while they hold there is a C'onflict in the evidence, yet
that a preponderance of the eviden<'e was to the effect that
your petitioner did not suffer nn ac(litlent.
4. That the findin~:s and awards of the Industrial Commission, in that they find your petitioner was not injured, are
tantamount to the proposition that your petitioner was not
injured by an accident arisin~ out of and in the course of
bis employment.
STATK\IENT OF FACTS.
Simon Estep, a coal miner, .... years of age, during the
past sixteen or seventeen years liad been using an electric
welder in his work in the mine for purpose of mending mining
equipment, and on .Tune 25, 28, July 2, and July 25, 1945, to
the best of his memory as to dates (Evidence, p. 20), received
burns to the left eye from an electric arc accidentally made by
the welder near his said eyf'. On the first occasion he lost
no time from work, although he suffered from the injury to
his left eye. Several hours later, in the night, considerable
pain was experienced and his eyes felt like he bad sand
3• in them. Such •1tomc remedies as Epsom salts water and
sweet milk were applied. On the second oecasion, three
days later, June 28, 1945_, claimant, with his eleetric welder,
was called to some point in the employer's mine to mend what
is known to miners as a duck bill pan, which is regular mine
equipment. During the mending thP.re was a sudden flash,
known as an arc, and as one witness, a son of claimant, stated
an apparent white spot appeared.
At this time Elmer
Holmes asked claimnnt if he was going out, and claimant
stated had burned hig eye and was going out of the mine if
he could see to get out (Evidence, p. 25).
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· Elmer ~olmes was another witnesi. present at tlie second
injury. This witness bad called in by phone to bis boss telling him of the necessity of welding a duck bill pan in the
mine. Simon Estep, the claimant, was sent with bis electric
welder to weld the duck bi11 pan. This witness corroborates
the claimant as to the blindness exp~rienced. He says an
electric arc resulted which made a report and tbat fire blew
all around his breeches leg, Claimant said he was blinded
and he sat down on some timbers for five or ten minutes (Evidence, p. 27). That night claimant slept none and used about
the same l1ome remedies as previously used, experienced the
same pain as on the previous occai.ion.
Prior to the :first injury on June 25, 1945, the claimant bad
nothing wrong with his left eye, or either eye so far as he
knew (Evidence, p. 19). On July 2, Hl45, claimant received a
similar burn, and reported to Dr. Henderson on .July 17, 1945,
for examination of eyes. Ou July 25 claimant had a simi4e lar injury 8 and for sometime thereafter was off from
work because of injury. On September 24, 1945, claimant returned to work but at a differm1t job. He was put to
work in the mine helping on tho track. These injuries claimant promptly reported, or reported witlrin a day or two, to
his boss, one Dewey Lake (Eviclcmcc, p. 22)~ and later, and
about July 9, 1945, he reported the injuries to the lady who
was the script writer in the company office, and at the same
time to Mr. C. M. Banner in the office. Mr. Bnnuer is not
certain, but believes ·within thirty clP.ys from date of the injury, the claimant reported to him nsking him to call Dr.
Henderson's office for an appl)i11tm<>11t. He did not ask the
purpose of the call and later would not reimburse claimant
· for the call because witness says cluimant did not tell him
of eye injury previously to having called Dr. Henderson
(Evidence, p. 32).
In brief, tbe foregoing is a statement of the facts concerning the injury, and tl1e rest of the e,·iclence is devoted to the
opinions of expert witnesses, to-wit: Dr. N. H. Short and
Dr. R. W. Gover for the claimant, and Dr. C. H. Henderson.
and a statement filed by Dr. H. H. Howse for Defendant.
·
The claimant was examined hv Dr. N. H. Short on October
13., 1945, at the Norton Clinic, ;. hospital to which he is attached. At the time urinnlvsis was made bv Dr. Short and
was negative as to nephritis:
•
After dilating the pupil of th(l left eye of claimant, Dr.
Short found the lens of the eve normal. The different humors
of the eye were clear, htit be Imel a very definite choroidal
58 *retinitis of the "entire left e~·e" (E"idence, p. 2). Thi,3
examination having been made on the stated date, Dr.
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Short reasoned by deduction that the sub-acute condition in
the back of the eve would have dated back to the acute condition beginning at when claimant ::1tates he received the injury, or some two or three months pre\-;ous to tlle elate of
the examination. Dr. Short is specific and certain as to this
deduction as he states: "I make this statement, he lost his
left eye due to the injury at tliat tim~" (Evidence, p. 3), but
that condition of the right· eye is due to claimant's age. It
is not contradicted by any of the expe1'.ts that without glasses,
claimant's left eye had light perception only, while his right
eye was 20/60; with glasses the left eye had light perception
only, the right eye was 20/20.
Dr. Short is positive the foft eye lms been destroyed according to the history ~riYen l1im by an electric arc, and diagnoses the condition as choroid retinitis which is a destruc.tion
of tlie retina of the eye.
Although Dr. Short did not run a ·wasserman test on claimant for syphillis, other doctors did but found no syphillis.
This witness states choroid retinitis is not attributable to
syphillis. The witne:ss found 110 arterioschll'rosis although
lie looked in the whole eye for it as he was also looking for
hypertension. No arterioschlerosis could be found in the eye
by Dr. Short (Evidence., p. 5).
Dr. R. ,v. Gover, also conneeted with tl1e Norton Clinic
made examination of the left eye, and the eyes, of claim6e ant on eJuly 22, 1945, or about five days after Dr. C. H.
Henderson made his examinntion. He n1so made another
examination of witness on September 11, 1945. This witness
also found the right eye normal, hut the wl1ole fundus of the
left eye was completely deacl. ,vitness diagnoses as choridal
retinitis {Evidence, p. 7).
This latter witness had hacl cases in practice previously
where persons have been injured through arc lights, or sudden bursts of ligllt. He treat.eel two cases wl10 were totally
blinded tl1erefrom in New York City.
In absolute contradiction to tlu~ findings and diagnosis
made by the above pl1ysicians, on all tnaterial points tlie Defendant introduced Dr. C. H. Henderson, also an eye specialist of Norton Hospital. Tl1is doct'>r examined the claimant five days previous to Dr. Gove1·. Dr. Henderson considered claimant had a thrombus, or acclusion, of the central
vein of the retina. This causei:; the veins to be dark in color,
whereas choroidal retinitis is inflammatorv condition. This
doctor says {Evidence, p. 10) "We <'Ould look at him now".
The evidence does not state if this was done, but it wasn't,
and what the witness says in the present tense refers to
what he found ,July 17, 1945. We are sure counsel for De-
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f e·ndant will agree with us in thii. stat<'ment, and we are sure
Chairman Deans will agree with ns. The witness find no hypertension, but he is positive claimnut is suffering of chronic
nephritis, although this doctor has only seen him twice and
has r,un an urinalysis once, ancl although the doctor admits
only a trace of nephritis, a very, very mild form, and that
7,. this supposed chronic nepl1ritis hns 0 so disl'ased the blood
vessels as to cause a stopping up or acclusion of the
central vein in the retina.
According to Dr. H,mdersou (Ev.i.ilence, p. 13) the whole
area of the retina of the left eye is not affected, according to
Dr. Short~ as heretofore stated, the whole area of tlle retina
is affected by choroidal retinitis; according to Dr. Henderson
and Dr. Short choroida] retiniti~ is a breaking down or cle··
struction of the retina and the latt~r is left in an inflamed
condition and such was the condition of the eye when seen
by Dr. Gover on July 22, 1945, and hy Dr. Short in October,
1945, but according to Dr. Henderson he saw no inflamed condition of the eye. According to Dr. l:fonderson his best medical authorities make no mention of nn electric flash causing
an acclusion of the ccntrnl vClin, wherens tllere is no medical
authority as to whether or not an nlectrir arc could cause
choroidal retinitis. Dr. Henderson savi;: arc burns last two
or three days and no bad results follo\\;, Dr. Short reports no
former experience with nrc burns to the eye, but Dr. Gover
several years ago had two patients who lost complete vision
from arc burns. Can it happen? DI'. Henderson says impossible. Dr. Gover says it Ims l1appencd in my past. experience
and I attribute in this case the loss of vision to the arc burn.
Dr. Short also says it happened her~. These arc nil reliable
practitioners of the medical profession.
ARGUl\fENT.
Your petitioner is aware from Virginia Corle Seetion
,.that in accordance with Vir~inin Code Section 1887 (61)
and supported by the recent rnse of Burlin_qton Mills
Corporation v. Hagood, 177 Va. 204; rn S. E. (2nd) 291, the
Supreme Court of Appeals is powcrlc~s to pass upon a (luestion of fact determined hy the Imlm1t i'ial Commission. This,
we say, is conceded. However, in the instant case, the Industrial Commission in its award held on January 11~ 1946,
as follows:

s•

"While t11ere is some conflict of medical evidence the preponderance indicates and the findin~ is made, that this claimant's condition is not due to an acciclc>nt but is due to a dis-
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·eased condition of the left eye, and for this reason his claim
for compensation benefits is denied, and each party will pay
its own cost". This award was affirmed bv the full commis•
sion on the 14th day of Marcl1: 1946.
The Industrial Commission having based its award upon
the finding by it that a preponderan('C of the evidence indicated claimant's injury was due to a disease rather than accident raises a question of law as to whether or not the evidence
does preponderate in favor of the claimant or not. Also, the
Commission has raised a mixed question of law and fa1!t when
it has determined claimant's injury was from disease rather
t:han from accident. In the case of Clinchfield Carbocoal Corporation- v. Kiser, 139 Va. 451; 124 S. m. 271, the court has held
that where "employee has· suffered an accident, within the
meaning of the Workmen's Compensation Act, is a mixed
question of law and fac>t which is properly reviewable by this
court"; and from the holding in the A:mer-ican Furniture
9e Company v. Grave.,;, 141 -eva. l; 126 S. E. 213, the converse is true that where the Industrial Commission held
that an injury was sustained from an accident arising out
of and in the course of employment is a mixed question of
law and fact.
We do not believe the lower conrt could have possibly
doubted the occurrence of a physfoal accident to your peti·
tioner on the dates alleged; in fact, on tbe second occasion,
June 28., 1945, there we1·e persons present, one a son of the
claimant, an4 the other a man nnbiaRed and without interest.
We do not say the son could he interested other than that
of being a close relative. On that second occasion wl1en witnesses were present the claimant experienced an electric flash
so severe that one witness said it mnrle a white plnce in the
mine. Evidently tbe flash was white hot. The other witness
said he was standing nearby and there was not only the flash,
but a noise or report, and that the fire ran all around his
breeches legs.
There is no doubt hut what the first injurv on June 25th
followed up by the pain experience, was the· time wl1en the
electric flash did its first serious injury, and that on June 28,
1945, a more serious injury was done to the eye by each flash
until the fourth on .July 28th tore down and destroyed tbe
retina in the left eye of your petitioner.
There is no doubt but what tllis n~cident occurred to vour
petitioner arising out of and in the course of his employment.
No effort is made to deny tlie accident to vour petitioner;
no effort is made to produce witnesses to sl1ow that the
1041' accident 8 did not occur. Petitioner says he reported
first to his boss, or foreman; and that in .the office of the
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company on July 11, 1945, he reported to tbe woman script
writer the accident and that on tho same date he reported
the accident to Mr. Banner, employee of the company. This,
1\fr. Banner denies. l\Ir. Banner says when tbis man bad him
to call the office of tbe Specialist that he made no inquiries and
thought it was none of his business as to why yQur petitioner
called the Specialist. Tbis in itself, it would seem, would
show some previous knowledge on the part of this employee
of the injury and accident. ~fr. Banner is not positive but
believes this I1appened witl1in thirty <lays of the accident.
This claimant never before to his knowledge lmd suffered
any disease and had had no trouble with llis eyes other than
to have his eyes fitted with glasses some six or seven years
previously. As before stated we ar,J confronted in this case,
so far as contradiction is concerned only by medical evidence.
So far as the facts of the accident are concerned the evidence
on behalf of your petitioner is uncoutrndicted. "\Ve have hereinbefore given our position as to the preponderance of the
evidence, which we believe prepondemtes in behalf of your
petitioner.
e do not believe the contradicted medical evidence offered in this case should counterbalance the accident
as proved and shown. It is not necessary that your petitioner
prove his injury beyond all rea~onable doubt; and upon
11 8 that proposition the "Supreme Court of Virginfa in the .
case of llt,rd v. Stonega Coked; Coke Company, 182 Va.
212; 28 S. E. (2nd) 725 held:

,v

' ' "7J1ile a claimant has the burden of establishing his claim,
he should not be required to estaLlish causal connection between the accident or extrahazardnes,; of bis emplovmcnt and
injury beyond a reasonable doubt. A strong natural inference should tip the scale in favor of the claimant when medical experts materially differ or assii;n merely probable and
conjectural reasons for their conclu:;.ion."

The Supreme Court of this State again confirmed the above
holding in the case of Baltimor(~ v. Be11cdict C0tzl Corporatio1,,
182 Va. 446; 29 S. E. (2nd) 234.
In the case of Baltimore v. Benedict Coal Corporation
(supra), the court there quotes with approval from Bril~tol
Builder's Supply Co111pan.1J v. JlcRr!lfllOlds, 157 Va. 468; 162
S. E. 8, as follows :
"The general rule is that, when an attending JJhysician
is positive in his dingnosis of a disease, great weight will be
given by the court to his opinion. However, when it appears,
as we think it docs appear in this case, that the diagnosis is
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shaded by doubt, and t11ere is medical expert opinion contrary to the opinion of the attending pl1ysician, then the trier
of the fact is left free to adopt that view which is most consistent with reason and justice."
In this case as heretofore stated the medical experts offered on behalf of claimant and defendant, both as to
12,i their •findings and diagnosis, nre diametrically opposed
to each other, and we bclit?ve "the trier of the defendant
is left free to adopt that view which is most consistent with
reason and justice".
,ve do not deny that one suffering from Chronic Nephritis
may have retinal disturbances, such as acclusions as testified
to by Dr. Henderson, and whose presence he says he found,
and the presence of which Dr. Short and Dr. Gover denied,
but it is our contention that no doctor can examine the urine
of a patient once and definitely diagnosis wliat type of
nephritis the patient may have. Upon this point we cite the
court of Text Book of Medicine by D1·. Russell L. Cecil, Third
Edition by Saunders, puhlis11ed in l 935 which is the Text
Book we understand is used in the Medical ColJege of Virginia arid in many of the leading medical colleges in America.
There bas been an edition or two since the Third Edition, but
my information is that no changes have been made with reference to the material part of the book on nephritis. On the
Section on Chronic Nephritis on page 983, we quote the following language :
"A single test is subject to errors in the technique; repetition serves as a check on errors and also provides a curve
which indicates the rate of progression of the disease."
And on page 984 of the same Text under the Section diagnosis, we find this language:
"In Chronic Nephritis without edema a diagnosis is usually
easy except in the earlier stages. ·w11en there are no other
detectable changes in a small trace of albumin and an occasional cast in the urine, the diagnosis must depend on a
13 6 •somewhat prolonged observation to determine the persistence of the urinary chan~es and tlle presence of some
of the signs and symptoms just deserihed. As most patients
have an elevated Blood-Pressure, it beeomes important to
distinguis11 this condition from the so-called 'essential hypertension' in which there is little or no evidence of disturbances of renal function."
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We emphasize the fact we are still unable to understand
how ari examination of the claimant one time, or rather one
urinalysis could determine in the miud of the witness the fact
conclusively that your petitioner was rmffering from Chronic
Nephritis. None of tho symptoms given in the article of
Dr. Cecil in the said Text Book of 1Ir.dicine are found except
a witness said he found arterioscblerosis.
It is apparent that Choroidal retinitis may result from
an arc burn as Dr. Gover has found from experienee and
neither of the other witnesses have offered medical authorities or instances where it will not. To take the position that
one cannot become blind from a sudden burst of light in his
face; from light which made a white 1,lace in the mine; from
a light so strong that fire flew all around " the breeches legs"
of one standing nearby, is to take an arbitrary position.
Nothing is removed from the realm of possibility (Evidence,
p. 13) and here we have one expert saying blindness cannot
come that way, two other exp1~rts saying they believe it did
happen that way,, and one of them stating that he bad had
two cases of blindness from past experience, whieh happened
that way.
14°
*It seems the lower Court was of the opinion that the
defendant bore a preponderancr of the burden in medical evidence, and reference is made to the testimony of Dr
Henderson and the statement of findiugs of Dr. H. H. Howze.
As to the testimony of the three doctors, we believe it appar·
ent your petitioner by a preponclerm1re of medieal testimony
has borne the burden; and as to thtl statement of Dr. Howze,
it neither adds to, nor detracts from, the evidence of Dr. Henderson. In the second full para:iraph of this statement we
find the diagnosis is ma<le by Dr. Hmvze as follows:
"As the above condition!'-l predepoi-cd a visual disturbance
it is believed from this general exnrnination that the above
diagnosis more or let1.~ ( italics ours) nceount for any alleged
loss of vision than tlrn in.iurv receir<',1" (italics still ours),
The statement of Dr. Howse was n<lmittecl in evidence and
we have never liad opportunity to cl'oss ex:tmine him. Such
statements we admit are permitted to be offered as evidence
before the Industrial Commission hu1 from the above quotation we have the doctor's statement that there was au "in·
jury received". Dr. Howse finds nrterioschlerosis, but of
which eye he doesn't state. And too, tl1is doctor from his
general examination, having only be(rn visited by the patient
one time, thinks he find chronic nephdtis. He says his diagnosis may "more or less" account for tlie loss of vision;
"More or less" is a very relath·e tenn and wenk expression
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of one's conviction on anv controverted matter. If Dr. Howse
is no more impressed with his findings t1lan be hns stated; it
is manifest to your petitioner, a cross examination of
15@ this witness ,;)would have bel'n favorable to your petitioner.
Reading the statement of Dr. Howse with the evidence
taken of Dr. Henderson we Jiave them determining upon a
single visit of your petitioner, so far as Dr. Hpwze is concerned and of two visits, a week apart, but m·inalysis only on
first visit, so far as Dr. H('nderson is concemed, that tl1e
claimant has chronic nephritis. Black's Law Dictionary
quotes chronic as meaning: "with reference to diseases, of
long duration, or characterized by slowly progressive symptoms; deep seated and obstimate and tlueatening a long continuance ;-distinguished from acute. Also, see therein cited:
lVilliams v. Sou.them Surety Co., 211 Mich. 444; 179 N. W.
272; 15 A. L. R. 1234. If a chronic disease is slow and progressive, how can any physician state·when it lms progressed
into a chronic stage b~.. finding a mild tract thereof on one
occasion. Dr. Henderson admits there was only a tract of
albumin (Evidence, p. 14).
Your petitioner, therefore, prays that he may be granted
an appeal from all awards and decisions of the Industrial
Commission of Virginia in this case; that the entire record,
including the evidence, in this case may be reviewed and reversed by tJ1is Honornble court; and that final judgment may
be r·endered and entered reversing the award of the Industrial Commission and µ·ranting an award in favor of this
petitioner in such amount as he may be entitled to.
And your petitioner will ever pray, etc.
Respectfully submitted,
SilION ESTEP,
By Counsel.
16.., ..,ROBT. B. ELY,
Counsel for Petitioner.
I, hereby certify that a copy of this petition has been
delivered by the undersigned to Mr. Alva A. Hollon, Attorney
at Law, at Hazard, Kentucky, and the attorney representing
the defendant; and that such delivery was made by mailing a
copy hereof through the United States :Mails to the said Alva
A. Hollon by Special Delivery mail.
Given under my hand on this the 11th day of April, 1946.
ROBT. B. ELY,
Counsel for petitioner.
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I, Robt. B. Ely,, of ,Jonesville, Lee County, Virginia, an
Attorney at Law, practicing in the Supreme Court of Appeals of Virginia, do certify that, in my opinion, the award
complained of in the foregoing petition should be reviewed.
Given under my hand the l 1th clay of April, 1946. .
ROBT. B. ELY.
A copy of tllis petition, with transcript of the entire record, the Industrial Commission having been heretofore requested to transmit to the Supreme Court of Appeals of Virginia; the evidence, is being this day mailed to the Clerk of
the Supreme Court of Appeals of Virginia at ,vytheville,
Virginia.
Given under my hand on tliis the 11th day of April, 1946.
ROBT. B. l~LY,
Counsel for petitioner.
Received April 15, 1946.
M. B.

,vATTS~ Clerk.

June 5, 1946. Appeal awarded. Bond $300.
1I. B.

,v.

RECORD
Simon Estep, Claimant,
V,

Blackwood Fuel Company, Inc., Employer, Self-Insured.
Claim No. 797-206.
Claimant appeared in person. Mr. Robert B. Ely, Attorney-at-law, Jonesville, Virginia. Underwriters Snfetv &
Claims (Mr. Alva A. Hollon, Attomey-at-law), Norton, ·virginia, for the Defendant.
Hearing before Chairman Deans at Big Stone Gap, Virginia, on November 15th, 1945.
.All witnesses having been duly sworn, the following testimony was taken.
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DR. N. H. SHORT.
By Mr. Robert B. Ely:
Q. You are Dr. N. H. Short?
A. I am.
Q. You are Eye, Ear, Nose and Throat SpecialisU
A. Yes, sir.
Q. Dr. Short, are you acquainted with Simon Estep?
A. I met him once, as far as I know.
Q. When was thaU
A. According to my record, 011 October 13th, 1945.
Q. Did he come to you to have you make some examination
with reference to eye injury 7
A. He did.
Q. Did you examine his eye?
page 2 ~ A. I did.
Q. Tell the Court just what you found 1
A. First thing, I took his visiou.
Q. What is Snellen reading!
A. Right eye without glasses 20/60. Left eye light only.
·with glasses tliat he wore, right eye 20/20; left eye, light
only. Then I put something in eye. I didn't know what was
wrong with left eye, I got history.
By Chairman Deans:
.
Q. Suppose you give l1istory for what it is worth 7
A. Here is history be gave me: On June 25th, slight electric flash to his eye. No time lost. On June 28th, 1945, he
received another electric flasl1 to eye, off for a few days, however, he had n very severe pain in left eye. On July 2nd,
1945, he received another very bad burn to eye from electric
flash: He was then off for sometime. I didn't get the dates.
Now, for the readings. Here is my examination after putting something in eye to dilate the pupil, where I can examine the lens of the eye, the different humors of the eye,
vitreous humor and fundus of the eye. I found the lens, so
far as I could make out, normal. The different humors of
the eye was so far as I could make out clear, but the fundus
of the eye he had very definite choroid retinitis, definite, so
far as I could make out, of the entire eye. This examination,
as you understand, was made the lath of October.
page 3 ~ According to the history he received this injury on
June 25th. I had made some deductions and thinking it over some in my mind, the sub-acute condition I found
in back of eye would have about dated it back to acute con-
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dition beginning the time he said he received this injury.
That is all.
Q. So that ordinary layman can understand, by 20/60 you
mean 33-1/3 per cent loss of vision?
A. I just don't have that percentage with me.
Q. Ordinarily you migl1t say 66-2/3 per cent j
A. I don't think prove that way, it is different from that.
Q. l\Iy idea of 20/60 is 33-1/3 per cent¥
·
A. No, sir, it is not right. It is different in Kentucky than
it is in Virginia.
Q. Do I understand you to say he has loss of vision of left
eye and some loss of vision of right eye and you attribute
to this electric spark that he saw or came in contact with't
A. Frankly, I don't believe he has any loss in right eye from
injury. It is 20/20 corrected with glasses, man of his age.
Without glasses has it 20/60.
Q. Would you date that to June :25th, you say then the
condition of the right eye and left eye was due to condition
of June 25th 1
A. I make tllis statement, he lost his left eye due to that
injury at that time, I believe that. I don't believe that I
think his right eye is due to that, is due to his age,
page 4 ~ he is over forty-five. I think his right eye is all
right.
By Mr. Ely:
Q. Sudden flash or sudden arc like bright light made suddenly would cause loss of vision as this man sustained in
this left eye 1
A. I believe it did in this case. I took careful history,
went over man thoroughly with another man, I think frankly
lost his eye that way.
Q. ,vhat is choroid retinitis 7
A. That is inflammation of the retina, three coats of the
eye, retina, choroid and sclera.
Q. You say that is destruction of the retina 7
A. That is right.
Q. That could have happened suddenly1
A. Yes, sir, I think it did in this case.

By l\Ir. Alva A. Hollon:
Q. Dr. Short, you say you went over the man thoroughly,
what tests or analyses did you run on this man?
A. I checked the man physically all over. I checked everything but his blood.
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Dr. R. W. Gover.
Q. You understand syphilis is great cause of eye troubles?
A. I didn't run blood on him. Coming back to spyhilis,
my experience has been when had eye trouble from syphilis,
you don't get retinitis. This man had retinitis.
Q. Did you make urinalysis Y
A. I believe I did, I think checked him all over. I
page 5 ~ couldn't find a thing.
Q. Your urinalysis, what was result of it Y
A. I would say right now it was negative.
Q. Nothing at all wrong with it?
A. I didn't find anything at the time.
Q. Did you find any evidence at all of arteriosclerosis Y
A. No, sir, I didn't.
Q. Did you check for iU
A. Looked in eye, always look for this, for hypertension.
Q. You found none whatever?
A. I didn't. In this eye, you could see none in eye, back
of eye.
Q. Have you treated a man or patients before who lost the
sight of an eye entirely due to be exposed to an electric arcT
A. No, sir.

,vitness dismissed.
DR. R. W. GOVER.

By Mr. Robt. B. Ely:
Q. What are your initials, doctor'l
A. R. W. Gover.
Q. You are connected with the Norton ClinicT
A. I am.
Q. You are Eye, Ear, Nose and Throat Specialist7
A. I am.
Q. Dr. Gover, did you make an examination of
page 6 ~ the eyes of Mr. Simon Estep sometime recentlv?
A. I did.
•
Q. Do you know what date that was 'l
A. Practically repetition of his testimony.
Q. What was date you made examination Y
A. July 22nd.
Q. Your examination, when was it made?
A. October 13th, 1945.
Q. Did you also examine this man's eyes on September
11th of this year?
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Dr. R. JV. Gover.
A. Yes, sir.
Q. When he came to you did he come complaining of having received an injury due to electric flash 7
A. Yes, sir.
Q. You made examination of both eyesf
A. Yes, sir.
Q. Tell the Court the findings of examination¥
A. In right eye without glasses he had 20/60, which means
one-third. In left eye was light only. ,vith his correction
in right eye was 20/20 or normal. In left eye no improvement. With plus 150 for near he read the signs printed with
right eye only.
Q. He had no vision in left eye '1
A. Only light.
Q. ,vhat did you find wrong with his eye f
A. The right eye looked like it was normal. The
page 7 ~ left eye, the whole fundus, the nerve of seeing
seemed to be completely dead. The nerve should
see through the retina.
Q. ·what was wrong with the retina 1
A. Practically dead, the nerve.
Q. Did he give you history of being injured by electric
flash in June and July 7
A. Yes, sir.
Q. Would that condition you found in his eye, could that
be attributed to such an electric flash as he described to you 1
A. It could.
Q. You think he bas received injury to this eye due to some
sudden burst of light 1
A. I do.
Q. I believe you also dignosed it choroidal retinitis?
A. Yes, sir.

By Mr. Hollon:
Q. Dr. Gover, did you examine the man as thoroughly a::
Dr. ShorU
A. His eyes only.
Q. You made no other examinations or tests 7
A. I did not.
Q. How long liave you been practicing in the coal fields 'I
A. 23rd of December ,vill be two years.
Q. Have you had any patients wl10 have been injured by
electricity or electric arc burns f
A. Yes, sir, I can recall two.
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Dr. C.H. Henderson.
page 8

~

Q. Had you seen the patient before this7

A. No, sir, I had not.
Q. Had you seen a patient before who has lost entirely the

sight of eye due only to the exposure to an electric arc 7
A. Yes, sir.
Q. Who was that patient 7
A. I don't recall the name, it was in New York City, in
about 1909 or '10.
Q. Not around here 7
A. No, sir.
Q. Was there objective findings of an arc burn at all
around his eye 'l
A. As far as the skin and conjunctivia, I did not see anything, evidently the thing had been several feet from him.
Q. Had the man not told you what he thought injured his
eye, you would not have been able to have found out, would
you7
A. I considered several other things might have produced
the same thing. That diagnosis rested somewhat on the
history.
Q. Rested quite a bit on the history?
A. A good deal.
,vitness dismissed.
DR. C. H. HENDERSON.
By l\Ir. Alva A. Hollon:
Q. Dr. Henderson, are you connected with the Norton General Hospital Y
A. In a way. I have my office there in the buildpage 9 ~ ing, I attempt to look after the eye, ear, nose and
throat patients.
Q. You are Eye, Ear, Nose and Throat Specialist?
A. Yes, sir.
Q. Is most of your practice confined to that work7
A. All of it.
Q. Are you acquainted with the claimant, Mr. Estep!
A. Yes, sir.
Q. When did you first see him, doctor, and what was the
result of your examination 7
·
A. I think possibly saw him before this time came in for
examination. According to my record, he gives history of
have gotten arc burn. I believe that is the way be described
it, involving both eyes, on June 28th, 1945. The next day he
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Dr. C.H. Henderson.
noticed he had some loss of vision in the left eye. He was
seen first by me on July 17th of that same year. June 28th
to July 17th, not quite a month later. At that time he had
without glasses vision in right eye was 20/60, minus one;
light perception in left eye, when dilated his pupils. I can't
agree with diagnosis as stated by Dr. Short, because he bad
at this time what I considered very typical thrombus of the
central vein of the retina, which is, as I see them, a little
early, is ·rather characteristic, which characterizes and find
you would have or expect hemorrhage throughout the retina,
the veins are dark in color. You don't get that picture except occlusion of vein. The diagnosis as previously said was
choroidal retinitis which is inflammatory thing.
page 10 ~ This was not inflammatory thing, to get hemorrhage following that. ,ve could look at him now.
He still has nothing I can see to suggest an inflammatory
thing·. You get pigment deposits. The picture is different
with ophthamia and thrombus of central vein, and choroiclal
disease. Now, the question arises, the issue is whether or
not this is due to the alleged injury. According to the best
authorities I have been able to consult this thing does not
occur in a normal vessel. The vessels are diseased beforehand and you don't get this occlusion in a normal vessel.
Dale Elder said it is due to arteriosclerosis or kidney disease
and chronic nephritis, which according to our records he had
and so said Dr. Howze and I believe you people have his report. I have it here roughly.
Q. Is this the same report you referred to, doctor, of Dr.
Howzef
A. That is approximately the same. His diagnosis is
arteriosclerosis, generalized, mild to moderate chronic nephritis, which was evidenced by urinnlysis. Had some albumen in urine, blood count normal, blood pressure was 156
over 80, blood ·wassermann was negative, taken that date
there. The next is about a week later. He has still, eye
grounds still show the same thing. Could look at him now.
Q. I would like for you to do that'?
A. As far as diagnosis, as far as I am concerned, no question about diagnosis, occlusion of tho central retinal vein.
There may be other fellows who dou 't agree with me. Of
course, the issue is whether or not this was due to
page 11 ~ electric flash, I don't think so.
Q. Doctor, did you and Dr. Howze, or Dr. Howze
for you, make a general check-up of this man and approach
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Dr. C. H. Henderson..
this disability to his eyesight from every angle that you
could to determine what caused it 7
A. Yes, sir, I had Dr. Howze do check over that same day,
bave incorporated in report the result. I took the Kahn examination, which is test for syphilis, which was reported on,
report was dated 21st of July and saw him on the 17th, takes
about a week to get reports out.
Q. Dr. Henderson, do you see a great many patients,. who
have sustained injuries in the coal fields in this area to their
eyes?
A. Well, quite a few.
Q. Do you frequently examine patients who complain of
arc burns or being subjected to flushes of electric arcs to
their eyes?
A. Not too many, see a few.
Q. Do such injuries as a 1:ulc result in any loss of vision
to speak of?
A. Permanent loss, no, sir. The typical history of arc
burn case that he will during that work without protecting
shell, which should not be the case, or look at somebody else
do it. They don't have any discomfort at once, six or seven
hours later have pains. Usually wake them up in the middle
of the night. They have, of course, at the time
page 12 ~ some probable loss of vision. In the course of a
few days they are all right, nothing permanent in
about ninety-nine per cent of these. I liave never seen one
who said that he thought he had any permanent disability
resulting from arc burns. They are very painful, discomfort
occurs six or eight hours after exposure. They don't have
any permanent loss of vision.
Q. Doctor, if this injury that the man complained of happened on or about June 25th or 28th of this year and he
didn't see you until July 17th, just what difference would
that make in your opinion 7
A. I don't understand the question.
Q. In other words, if the man lmd received this arc burn
to his eve on .June 25th or 28th and had come immediatelv to
you, do· you think you could have given him anything to have
afforded relief at that time?
A. No, sir.
Q. Then how long do you think it would have caused him
pain from that date or temporary loss of time7
A. How long arc burn cause him pain, is that what you
mean? That lasts not over two or three days, the pain from
that.
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Dr. C.H. Henderson..
Q. Is that all you know about the case, doctor, you testified from your records 1
A. I guess that is all.

By lir. Ely:
Q. Your diagnosis is then thrombus of the central vein of
the retina 1
page 13 ~ Q. Just thrombus of one vein t
A. :Main vein, and branches as it comes into the
retinal tissue. It is single vein before it gets there, it usually
branches out.
Q. The thrombus is only of one vein and one branch, did
you locate a break in the vein 1 ·
A. It is not break, occlusion, it is stopping up.
Q. There are several veins in the retina 1
A. No, sir, it branches out after gets up there, the vein in
rettina as it branches. The blood flows back into the main
branch. Get down past into the optic nerve then it is single.
You could see it blocked.
Q. You think the blood vessels there were diseased beforehand!
A. I know it was. Examination of the vessel you could see.
Vessel in other eye showed evidence of disease.
Q. What is vision of other eye'!
A. It is perfectly normal.
Q. Do you think the other eye, could have been also some
sudden flash of eye, either one of them 7
A~ Anything is possible. There is nothing in the literature of any of the authorities on diseases of the eye to show
that electric flash is cause of occlusion of the central vein.
They don't mention that as one of the causes. Mention arteriosclerosis and nephritis and syphilis.
Q. If this man on date of June 28th and July
page 14 ~ 2nd, if he on those occasions, while at his work electric welding, experienced sudden flash, which for
the time almost blinded him or did blind him for some minutes, and then at nine o'clock that night a terrific pain set
up, would you say he received some injury from the flash 1
A. Yes, sir, that would be reasonable. I might say a little
more, the pathology you get from electric flash is not what
he had when I saw him.
Q. You saw him on the 17th 1
A. Yes, sir.
Q. Also told you about home treatments he gave his eyef

•
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Dr. C. H. Henderson,.
A. I don't recall that.
Q. You will say that anything is possible but that you have
not seen anytl1ing in authorities with reference to arc giving
injury as in left eye?
A. That is correct.
Q. A number of people have nephritis without any condition in eye, don't they 7
A. Yes, sir.
Q. If he had nephritis at all. You said he had trace of
albumen?
A. That is what laboratory report showed.
Q. That is mild Y
A. Not so severe, chronic mild nephritis.
Q. Doesn't give any percentage to go on there, or whatever
the seriousness implied, give nothing as to that,
page 15 } just said chronic mild nephritis Y
A. Yes, sir.
Q. Chronic mild nephritis, do you think that was so severe
that it caused occlusion of the central vein Y
A. Don't have to be so severe to cause it.
Q. You mean very mild, without trace of albumen 7
A. Those thromboses are back in the eye. I think the
priµiary cause of those things is diseased blood vessels. That
is what most people think anyway.
·
Q. The diagnosis, the condition of albumen or nephritis 7
A. That is primary. Had arterisclerosis and nephritis.
Q. One of the causes of arteriosclerosis is hypertension 7
A. Can have arteriosclerosis without hypertension.
Q. In an eye1
.
A. Yes, sir, if have it in eye got it in rest of the body.
Arteriosclerosis don't mean necessarily have high blood
pressure.
Q. Don't necessarily mean have nephritis either, does it?
A. No, sir.
Q. He had no other disease except mild chronic nephritis!
A. I don't know.
Q. Your diagnosis is you found arteriosclerosis 7
A. Yes, sir.
Q. You don't know what that is from?
A. I wish I did know what causes that, I would try to
avoid it.
Witness stood aside.
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page 16

~

By Chairman Deans: Can we agree on the average weekly wage?
By Mr. Hollon: $56.95.
MR. SIMON ESTEP, Claimant.

By Mr. Robt. B. Ely:
Q. You are Simon Estep?
A. Yes, sir.
Q. You live at Calvin?
A. Yes, sir.
Q. What is the name of the coal company you worked for
last June and July?
A. Blackwood Fuel Company.
Q. You have filed a claim here for injury to your left eye?
A. That is right.
Q. 'What were you doing at the time your eye was injured!
A. I was using electric welder, for sometime.
Q. What is the date you used that electric weldert
A. On the 25th of June, 1945.
Q. Wlmt were you doing with it?
A. eldi11g pan for mine, duck bill pan for mine equipment.
Q. Just what happened?
A. Well, my eye was darkened to some extent.
Q. You could not see?
A. Not clearly.
page 17 ~ Q. What happened to cause thaU
A. It was flash from the electric welder, the electric rod used to weld the pan with.
Q. Flash from it Y
A. Yes, sir.
Q. You say that it was sudden flash?
A. Yes, sir.
Q. After that flash you could not see for sometime t
A. Not clearly, no, sir.
Q. About how long before you could see out of it?
A. It was a good while, several hours.
Q. What time of day on the 28th of June did this happen?
A. I don't remember exactly, about the middle of the day.
Q. You worked on day shift?
A. Yes, sir.
Q. Later on that evening or night what was your condition?

,v
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Simon Estep.
A. My eyes that night felt like bad sand in. them.
Q. Did it hurt Y
•
A. Yes, sir, hurt, smart, burned.
Q. Severe pain 7
A. Not so very severe, no, sir.
Q. What did you do for eyes that night¥
·
A. I bathed in some warm salts water and some sweet
cream.
Q. How long were you troubled with eyes that night t
A. Right smart while, after midnight.
Q. The next time that you were injured was
page 18 } what date1
.
A. On the 28th of June.
Q. The first one was the 25th of June!
A. Yes, sir.
Q. ,vhat were you doing on the 28th of June!
A. "\Velding another duck bill pan up there. This first one
down at shop. This was up at mines, was equipment.
Q. At that time what happenedf
A. I got pretty bad burn.
Q.
orse than the first time 1
A. Yes, sir.
Q. You saw sudden flash of arc7
A. I certainly did.
Q. Did you experience any pain any way as you did before 'l
A. Yes, sir, certainly did. Didn't sleep for that night.
Q. Did you try the use of home remedies as you did before 'l
A. Yes, sir, warm salts water and cream and Irish potato
·
juice.
Q. Did you report the burns to the cc:>mpany within thirty
days'/
A. Yes, sir.
Q. Then afterwards, on July 17th you had examination by
Dr. Henderson 'l
A. Yes, sir.
Q. Then had Dr. Gover and Dr. Short¥
A. Yes, sir.
·
Q. Was anything wrong with your left eye prior
page 19 ~ to June 25th other tl1au just have to wear glasses?
A. No, sir.
Q. Can you sec out of that eye at all at the present time'/
A. Nothing, except on this side seems to be little streak of
light coming from left side.

,v
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Q. After you were first injured on June 25th and another
on June 28th, the next injury, since that time have you been
able to see out of the left eye 7
A. No, sir.
Q. Prior to June 25th could you see out of the left eye 7
A. Yes, sir.
Q. Had you been wearing glasses fo1· sometime?
A. About six or seven years.
Q. Nothing then was wrong with your eye until the 25th
of June?
A. Not as I know of.
Q. Your right eye is, also have to wear glasses on account
of it?
A. Yes, sir.
Q. Did both eyes burn you and hurt you after this happened!
A. Yes, sir.
Q. Could you tell any difference between tllem T
A. No, sir, I could not tell any difference.

By Mr. Hollon :
.
Q. !Ir. Estep, how many different times do you
page 20 ~ claim to have been injured while working for the
Blackwood Fuel Companyt
A. I got electric arcs about four different times.
Q. State the dates, please¥
A. Best I remember was June 25th, June 28th., July 2nd
.
and July 25tll.
Q. When you were first hurt on June 25th by light, by
flash that time, did you lose any time from workT
A. No, sir, I worked on after using home treatment:
Q. Did you lose .any time from work on the 28th 7
A. Not for a wlule, I went on and worked some.
Q. Did you work on day shift?
A. Yes, sir.
Q. You didn't work on night shift Y
A. No, sir.
Q. You ":ere working on July 2nd?
A. Yes, sir.
Q. You a!so worked on .July 25th?
A. Yes, sir.
Q. Did you lose any time at all?
A. Yes, sir, I laid off some after that time.
Q. About bow many times 1
A. I don't know, I worked about half of time, I guess.

24

Supreme Court of Appeals of Virginia

Simon, Estep.

Q. Work one day and off the next'/
A. Work may be two or three days.
Q. You didn't work five or six days straight f
page 21 ~ A. No, sir.
Q. How long liave you been using the arc welder,
Mr. Estep!
·
A. Off and on in mv work for the last sixteen or seventeen
years, I guess.
·
Q. Did you practice safety with your work 1
A. I tried to.
Q. Did you use a shield when welding?
A. Yes~ sir.
Q. Did you ever use goggles 1
A. In those cases where don't use shield.
Q. If you don't use shield you use goggles?
A. One or the other.
Q. Using the shield at the time you claim you got this burn?
A. Yes~ sir.
Q. Mr. Estep, are you familiar witll the rules of the Blackwood Fuel Company as to paying transportation for men
who need to go to the hospital for compensation cluims or
injuries 1
A. I don't understand that question.
Q. Does the company have any rule that if you arc hurt in
the mine and need to go to the hospital, and you pay your
own transportation, that if you wi1l r~port that injury to them
and you liad to pay your transportation, that they will refund your money, arc you fnmiliar with such a rule?
A. I understood if got these injuries that they would give
you transportation to the doctor.
page 22 ~ Q. \Vheu did you first report this injury?
A. As soon as I could get in touch with my boss.
Q. \Vho was boss?
A. Dewey Lake (
Q. ,viien· did you get in touch with him 1
A. I don't remember the first time, may be next clay or

n.

two.

Q. You think you reported to him?
A. I am pretty sure I did.
Q. You are not positive 1
A. No, sir, not on first occasion, but I did report to him.
Q. Did you report to the office where you draw your pav 1
A. I don't think I did the first time.
•
Q. Did you at any time1
A. Yes., sir.
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Q. To whom did you report there?
A. I reported to the scrip writer in the office at the time I
went there.
Q. ·was that 1\Ir. Banner?
A. No, sir, lady worked in the office.
Q. Did you report to Mr. Banned
A. Yes, sir, at the same time went to office.
Q. Was that about five~ six or seven weeks after you were
hurt?
A. It was about the 9th of July.
Q. When you went to the hospital, which hospipage 23 ~ tal did you go to first?
A. I went to the General Hospital, Dr. Henderson.
Q. Did you tell them you wanted them to examine your
eyesY
A. Yes4 sir.
Q. Did you tell Dr. Henderson that it was compensation
claim, that you got hurt while working?
A. I don't remember whether told him was compensation
or not. I told him got eye burned wl1ile working.
Q. At this hospital they made the tests of you that Dr.
Henderson testified to?
A. I don't know what kind of tests thev made. Took some
blood out of my arm, took little of water:
Q. You also went later to the Norton Clinic'l
A. After he told me was no use to come back any more.
Q. About what time was it you went there to the Norton
Clinic'l
A. I believe it was on the 11th day of September.
Q. Did they make about the same tests there as those at
the Norton General Hospital Y
A. I don't remember exactly.
Q. When you returned to work, Mr. Estep, what date did
you return?
A. Well, I was off about four or five weeks, 24th of September I returned to work.
Q. At your regular job Y
A. No, sir.
page 24 ~ Q. Wbat are you doing now?
A. Back into the mines, helping on the track.
Q. Inside the mine now'l
A. Yes~ sir.
Witness dismissed.
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MH. THOMAS ESTiiJP.
By l\fr. Robt. B. Ely:
Q. You are Thomas Estep f
A. Yes, sir.
Q. You are the son of Simon Estep 1
A. Yes, sir.
Q. How old are you 1
A. Twenty-eight.
Q. You work in the mines?
A. Yes, sir.
Q. Did you work there last ;June and July?
A. Yes, sir.
Q. State whether or not you were present at the time when
your father claims to have experiencC'd sudden injury from
arc of light 1
A. Yes, sir.
Q. Where was it 7
A. In the mines.
Q. What date were you with him., if you remember the date1
A. I don't remembe'r tho date.
}Jage 25 ~ Q. Do you remember whether it was the first or
second occasion 1
A. It was about the second.
Q. You heard your father speak of being injured since that
time before 1
A. Yes, sir.
Q. About bow long after was it your father told you of having received similar injury!
A. I would not know about tliat.
Q. Matter of a few days 1
A. I don't remember.
Q. I want you to tell what you noti('ecl about this iujury
the second time when you were helping him 7
A. ,vas moving over to start job and had noticed white
spot, practically in the mines, my buddy, I think Elmer
Holmes asked him if going out. :My daddy told him if see
bow to get out, had burned his eye.
Q. Did you see the flush whicl1 caused his injury there?
A. Yes, sir.
Q. How far away were you!
A. Standing practically side by side.
Q. Your father told about being injured and coul<l not see 1
A. Yes., sir.
Q. Are you married or living at his hornet
A. :Married.
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page 26

~

Q. You don't live with your father?
A. No, sir.

Q. You don't know what home remedies he gave to his
eyes?
A. No, sir.
By l\Ir. Hollon:
Q. How long have you worked in mines around electricity?
A. Ten years.
Q. Did you ever experience electric flasb?
A .•Yes, sir.
Q. Did you wear glasses?
A. No, sir.
Q. Did it result in any permanent injury to eyes</
A. vVell, the burn didn't, my eyes were red.
Q. No permanent injury?
A. No, sir.
Witness dismissed.
MR. ELMER HOLMES.

By Mr. Robt. B. Ely:
Q. You are Elmer Holmes 7
A. Yes, sir.
Q. You live at Calvin 7
A. Yes, sir.
Q. How old are you?
A. Thirty-five.
Q. Did you work there for the coal company last June and
July?
page 27 ~ A. Yes, sir.
Q. Are you acquainted with Mr. Estep, the
claimant</
A. Yes, sir.
Q. I will ask you whether or not you were present sometime last June, said to be around the 25th or 28th, when he
experienced some injury from electric nrcC/
A. Sent me outside there to shop after duck bill pan. I
told him had not welded piece on it. He told me to call in, I
told my boss, have to come and weld it. I went to telephone
to call the boss and they sent Mr. Estep to weld it. He came
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Elmer Holmes.
up and welded it and burned his eyes at the time, got blind
and sat down on timber. I said want to call somebody to get
you, he said no, I believe :C will be all right in a few minutes.
Five or ten minutes he sat there.
Q. Welding pan, you say, and this burned his eyes?
A. Yes, sir, arc there and it cracked~ he dropped that thing.
I come up and watcl1ed him welding it.
Q. You saw the flash and heard it crack'l
A. Yes, sir.
Q. " 7as it loud noise 1
A. No, sir.
Q. And fire flewY
A. Yes, sir, _flew all around my breeches leg.
Q. YOU say at that time he said he was blind!
A. Yes, sir, he said I can't sec right now. He sat down
and I asked if he wanted to get somebody to g·et
page 28 ~ hi~ and he sat there five or ten minutes.
By Mr. Hollon:
Q. Mr. Holmes, you say you saw the flash of the electric
arc right in his face 'l
A. Yes, sir.
Q. Is that a common occurrence around the mine that is
furnished with electricity, to see an arc1
A. No, sir, man don't look at arc much.
Q. I mean, Mr. Holmes, don't you see arc from motor on
machine or ball of fire, on track or welding?
A. Yes, sir, you will see a flash from it, not rigl1t in your
face.
Q. It would blind you temporariJy ·1
A. Yes, sir, if look straight at it.
Q. You have e."'{perienced that vour~elf, no doubt?
A. I have been running motor about seventeen months,
burned my eyes.
Q. If you did it would make you blind for the time'l
A. Yes, sir, burn them ont. Had cap to proteet vou.
Q. You have good vision at the present time!
·
A. Yes., sir.
·witness dismissed.
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C. JI. Banner.

Yv. M. WEST.

By Mr. Robt. B. Ely:
Q. Mr. ·West, were you present at any time last summer
when this man experienced his injury from electric arc 1
A. Not that I know of.
page 29 ~ Q. You were not present?
A. I knew of it, I went up there.
Q. You were over there the same day it had happened 'i
A. No, sir.
Q.
as repair man called 1
A. Yes, sir.
Q. He did the electric welding1
A. Never seen him do electric welding.
Q. He was using electric device in order to do the repair
work?
A. I don't know about that.
Q. Using machinery, that causes electric arc to lighU
A. He might have done it, I didn't see him.
Q. You were present when reached the motor?
A. Yes, sir.

,v

Witness dismissed.

.
MR. C. M. BANNER.

By Mr. Alva A. Hollon:
Q. Mr. Banner, are you employ~d by the Blackwood Fuel
Company at payroll office at Calvm?
A. Yes, sir.
.
Q. Were you working there when Simon Estep claims to
have sustained injuries by arc burning his eyes t
A. Yes, sir.
page 30 ~ Q. To your knowledge, }fr. Banner, was this
accident reported to the office?
A. No, sir.
Q. Does your company have a rule about reporting of accidents and refunding of transportation costs in compensation
cases'i
A. They do.
Q. I will ask you if this is the notice that is posted conspicuously on the premises relative to such a rule?
A·. This is carbon copy of rules that is posted on front of
the building.
Q. Did Mr. Estep after he went to the hospital or doctor,
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did he come and ask for a refund of his transpnrtation costs?
A. He did.
Q. Go ahead and tell your conversation there as to what
happened'/
A. I declined to reimburse Mr. Estep and I explained to
him at the time the reason I declined to reimburse him, he
I1ad no proof., no evidence of having sustained an injury other
than his personal allegation.
Q. I will show you wage chart of this injured employee's
earnings, Mr. Banner, and ask you if this chart shows any
loss of time immediately after June 26th, did he lose the 26th
or 27th¥
A. No, sir, not according to t]1is chart.
Q. Did he lose the 28th 7
A. No, sir.
page 31 ~ Q. Did he even work on July 2nd 1
A. This chart shows that he did not.
Q. Each day be came on out of the mine?
A. Each day he came on out.
Q. ·wbat about July 25th, did I1e work on that datef
A. Yes, sir.
Q. Did be lose the next day?
A. No, sir.
Q. Have you talked with the foreman, l\Ir. Lark. about this
alleged accident?
·
A. Yes, sir.
Q. Chief electrician of the mine, is he 'l
A. Yes, sir.
Q. Did the foreman report to you the man had an a('ciclent?
A. He did not.
By 1Ir. Ely: ,vc object.
By Chairman Deans: You only ask Mr. Lark if reported
to him.
By Mr. Hollon: He says Mr. Lark ~avs the man did not
report it to him.
·
By Chairman Deans: He objects.
By Mr. Hollon:
Q. Did Mr. Lark report to you that the man Jmd an accident!
A. No, sir.

Simon Estep v. Blackwood Fuel Company, Inc.
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C. il:l. Batmer.
page 32

~

By Mr. Ely:
Q. Mr. Banner, you say you don't recall Mr.
Estep reporting to you?
A. No, sir., I don't.
Q. Anyway, he made one to you within thirty days from
the accident Y
A. I could not say definitely on that, Mr. Ely. He came
in my office one day, I don't remember the day. I think it
was within thirty days and asked me to call Dr. Henderson's
office and make appointment. He did not mention anything
about eye injury at that time.
Q. You sent him to see Dr. Henderson on th~ 17th?
A. No, sir, I didn't send him.
Q. You didn't reimburse himY
A. No, sir, I didn't.
Q. You have rule there to reimbUI"seY
A. We would have paid him up with transportation if had
told me when called and made it, if he had injury.
Q. He did not tell you he Jiad injury?
A. That is right.
Q. Is that when would have paid that money?
A. Yes, sir.
Q. You didn't inquire as to reason for calling Dr. Henderson?
A. I considered it none of my business.
Q. Mr. Estep says girl worked there in the office, in the payroll office, one was there June and JulyY
page 33 ~ A. Yes, sir~ lady in there.
Q. She is also employee of the company?
A. She was at that time.
,vitness dismissed.
Case ended.
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page 34 ~

EXHIBIT # 1.
NORTON GENERAL HOSPITAL
C. L. Harshbarger, M. D.
Director
Norton, Virginia
November 6, 1945
Norton, Virginia
Re.: Simon Estepp
Calvin, Va.

Underwriters Safety & Claims
Norton, Virginia
Gentlemen:
I made a complete physical examination on this man 7-17-45
with diagnosis as follows:
One; arteriosclerosis
·
Two; scars postoperative abdomen
Three; nephritis chronic.
As the above conditions predesposed to visual clisturbance8
it is believed from this general examination that the above
diagnosis more or less account for any alleged loss of vision
than the injury received.
From out experience with arc burn8 of the eye there is 110
loss of vision which results from the same.
At the time of my examination there were no physical findings which would support evidence of any alleged previous
injury as claimed by this man.
Yours very truly,

Simon Estep v. Blackwood Fuel Company, Inc.
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page 35 } OPINION BY DEANS, CHAIRMAN.
Simon Estep, Claimant

v.

Blackwood Fuel Company, Inc., Employer, Self-Insured
Cfoim No. 797-206
,Jan. 11, 1946
Claimant appeared in person.
Mr. ~bert B. Ely, Attorm•y-at-law: Jonesville, Virginia,
for claimant.
Underwiiters Safety & Claim (Mr. Alva A. Hollon, Attorney-at-law), Norton, Virginia, for defendant.
Hearing before Chairman Deans at Big Stone Gag, Virginia, on November 15th, 1945.
Deans, Chairman, rendered the opinion.
Simon Estep was in the employ of the Blackwood Fuel Company, Inc., and alleges that on June 25th, 1945, he suffered a
slight electric flash to his eyes but lost no time, on June 28th
he received another flash to his eyes, was off a few days, and
on July 2nd, 1945, he received another bad burn to his eyes
from electric flasl1 and was then off some time, and as result
thereof he is asking for compensation benefits due to the
injury to bis eyes.
This claimant testified he was using an electric welder and
that on ,June 25tli, 1945, he was welding a pan for the mines
and there was a flash from the electric welder and as result
it affected his eyes. Also on .Tune 28t11 about the middle of
the day l1e was welding and that night llis eyes left like they
bad sand in them. He bathed his eyes in warm salts water
and applied some sweet cream and other home
page 36 } remedies. On July 17th he was examined by Dr.
Henderson and then by Dr. Gover und Dr. Short.
He claims now to be unable to see out of l1is left eye. He admitted having worn glasses for the past six or seven years.
He claims to have gotten electric flash burns on four different
occasions, the 26th, 28th, July 2nd and July 25th. He was
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under the impression the first report he made to the employer
was about July 9th. He first went to Dr. Henderson at Lee
General Hospital. (Followiug this he went to the Norton
Clinic for "treatment. This was about September lltll. He
returned to work 011 September 24th.
Thomas Estep, son of the claimant, age 28, testified that he
was present when his father claims to huve experienced sudden injury from arc of the electric welder but he did not remember the dates.
.
Elmer Holmes, age 35, h~stified 1w wus working with the
claimant but had been sent outside to the shop for an article
and that this claimant came iu and welded the pan, burnt his
eyes at the time, got blind aucl sat down on a timber for five or
ten minutes.
"\V. M. Vv est testified he wa8 there at the time., tliat claimant
had been called to do a repair job wit]1 the electric Wlilder,
that he did not sec the alleged accident. ·
C. M. Banner, employee in the defendant c>ompany's office,
testified that the company has a rule requiring employees to
report accidents if they are to be refunded transportation
costs in going to tlie doctor. CJaimant did not report the accident until after he had been to the doctor's, came iu and uskecl
for a refund of transportation which was declined. According to the wage chart the employee worked June 25th, 26th,
27th and 28th. The cl1art showed he did not work on ,Tulv 2nd.
He did, however, work Oil .July 25th and worked the following
day. He has no record nor does he recall the claimpage 37 ~ ant reporting an alleg,~d accident or accidents until
almost thirty days had elapsed. On that occasion
he came into the office and asked this witness to call Dr. Henderson's office so as to make an appointment but he did not
mention anything about the eye 'injury nt tlrnt time.
The claimant's average weekly wage was $56.95.
Dr. N. H. Short, Eye Specialist, testified he made examinati~m of the claimant's eyes on October !3th. The right eye
without glasses was 20/60, and left eye hght perception onlv.
The examination disclosed the lens of flach eye normal, but tlie
fundus of the eye showed a definite choroidnl retinitis. 20/60
reading of the right eye would mean a a:3-1/ per l'ent loss of
vision. This witness was asked if he attributed the loss of
vision of the right eye to the electric flnflh and replied:
: '~rankly~ I. don't believe he ha~ any Joss in right eye from
mJury. It 1s 20/20 corrected with glasses, man of his age.
,vithout glasses has it 20/60.'' He was of the opinion, however, claimant suffered loss of vision of the left e~ye due to the
electric flash, but the impairment of vision of his right eye
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was due to his age. He was of the opinion that sudden flash
or sudden arc like bright light would cause loss of vision. He
carefully secured the history and made a thorough examination concluding the left eye was blinded by the flash. In
giving the medical definition of choroidal retinitis, he explained it is inflammation of the retina, three coats of the eye,
retina, choroid and sclera. He admitted, however, that he did
not run syphilitic blood test, concluding that where there is a
retinitis this is not brought about by syphilis. He made no
check for arteriosclerosis but found no hypertension of the
eyeball. He admitted tltat he had never treated a
page 38 } patient who had suffered loss of the entire sight
of the eye because of exposure to electric arc.
Dr. R. W. Gover, Eye Specialist with the Norton Clinis~ testified he made examination of the claimant's eyes on September 11th and October 13th. He received the history of an
electric arc burn. Examination of the right eye without
glasses was 20/60, meaning 33-1/3 per cent loss of vision, and
left eye was light perception only. Correction in the right
eye with glasses brought it to 20/20 normal. The right eye
appeared to be normal but in the left eye the whole fundus
was involved and the nerve seemed to be dead. He admitted
that the condition found in the left eve could be due to an
electric arc flash which would be a sudden burst of light. He
diagnosed the condition as choroidal retinitis. He did not
make physical examinations outside of the examination to the
eye. He has had two other patients in llis practice who suffered injury by electric arc burns. One of these liad suffered
the entire loss of vision in one eye due to exposure to electric
arc.
Dr. C.H. Henderson, an Eye Specialist of Norton, Virginia,
testified that he received history from this claimant of having
injured both eyes on June 28, 1945, that the next day he noticed some loss of vision in the left eve. He was first examined on July 17th and without glasses the right eye was
20/60, minus one, and light perception only in the left eye.
Dr. Henderson testified that he could not agree with the diagnosis as stated hr Dr. Sbort, because the patient had at the
time of his exammation what he considered a typical thrombus of the central vein oft.be retina, wJ1ich is characteiistic of
hemorrhage throughout the retina as the veins are dark in
color. One does not get tbis condition except as
page 39 } result of occlusion of the vein. The diagnosis as
previously indicated was choroidal retinitis.. which
is inflammatory thing, whcrea8 this patient did not have an
inflammatory condition at the time of the hemorrhage that
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followed. He still has nothing in his eye to suggest an inflammatory couclition, but the picture is different with
ophthalmia and thrombus of the central vein nnd from
choroidal disem;e. According to the best authorities he had
been able to consult the condition from whi<'h- this patient
suffered does not occur in a normal vessel, the vessels are
diseased beforehand and one would m•t get the occlusion that
was p1·eseut here in a normal vessel. One of the authorities
claimed this condition is due to arterioR<'lerosis or kidney disease and chronic nephritis. Dr. Howze who ~xuminecl tbe
claimant 1·eported u kidney condition. Dr. Henderson diagnosed the claimant's trouble as clue to arteriosclerosis, generalized, with mild to moderate cbrouic nephritis, whicb was
disclosed by urinalysis. He was of the opinion the trouble in
the eye was not due to electric arc light. Dr. Henderson bad
Dr. Howze check the patient over and had Kahn tests for
syphilis. This witness claims he trents a number of patients
in the coal fields for eye injurins nncl during his practice
treats some for electric arc bums. He is of the opinion there
would be no permnnent loss of vision due to exposm·e to electric arc burn. That the history is discomfort, accompanied
by pain, six or seven hours after exposure to electric arc flash,
but in the course of a few days there is complete recovery.
The only conclusion that he could reach was there was a
thrombus or blood clot in the main vein of the eye. there was
no break but merely an occlusion or stopping of
vein. He
was emphatic in that the blood vessels were diseased and in
checking the vessels of the other eye showed evipage 40 ~ deuce of disease. He reiterated there wus nothing
in the medical literature of anv of the aut~1orities
'Oil diseases of the eye to show that electric flash is cause of
occlusion of the central vein, the authorities, however, do mention arteriosclerosis~ nephritis and syphilis as the causes of
such occlusions. In fact, the pathology from an electric flash
is not the pathology that was prese11t. in this ey(.l,
The report of Dr. H. H. Howze of November 6th, 1945,
which Dr. Henderson made reference to in his tcstimonv is
as follows :
•

tbe

"I made a complete physical examination of this man
7-17-45 with diagnosis as follows:
One; arteriosclerosis
Two; scars postoperative abdomen
Three; nephritis chronic.
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As the above conditions predispoRed to visual disturbances
it is believed from this general examination that the above
diagnosis more or less account for any alleged loss of vision
than the injury received.
From our experience with arc burns of the eye there is no
loss of vision which results from the same.
At the time of my examination there were no physical findings which would support evidence of any alleged previous
injury as claimed bv this man.''
The above constitutes the evidence. Ii,rom the most complete report by the eye specaillist, supported by report of
complete physical examination, is that this claimant is suffering from arteriosclerosis and chronic nephritis
page 41 ~ and that these two conditions account for the complaint of the eyes, concluding that the experience of
burns of the eye would not result in permanent loss of vision.
Neither Dr. Howze nor Dr. Henderson from physical findings were able to discern any evidence of an alleged injury.
While there is some conflict in tbe medical evidence, the preponderance indicates, and the finding is made, that this claimant's condition is not due to an accident as alleged but is due
to a diseased condition of the left (lye, and for this reason
his claim for compensation benefits is denied, and each party
will pay its own cost.
page 42
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NOTICE OF AWA.RD.

Claim No. 797-206
Case of Simon Estep
Accident 6-25-45
Date January 11, 1946.
Blackwood Fuel Company, Inc.
(Employer)
Calvin, Virginia
Simon Estep (Claimant)
Calvin, Virginia
Self Insured (Iusura11ce Carrier)

Robert B. Ely, Attorney
Jonesville, Virginia
Underwriters Safety &
, Claims
Alva A. Hollon, Attorney
Norton, Virginia

You are hereby notified that a he.aring was held in the
above styled case before Deans~ Chairman, at Big Stone Gap,
Virginia, on November 15, 1945, and a decision rendered Jan-
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uary 11, 1946~ dismissing this claim on the ground . a preponderance of the evidence indicates claimant's condition is
not due to an accident as alleged but is due to a diseased condition of the left eye.
Each party will pay its own cost in this proceeding.
INDUSTRIAL COl\fMISSION OF VIRGINIA
PARKE P. DEANS, Chairman
Attest:

·w. F. BURSEY, Secretary
page 43 ~ OPINION BY ROBINSON, CO:MMISSIONER.
Simon Estep, Claimant

v.

Blackwood Fuel Company, Incorporated, Employer, Self Insured
Claim No. 797-206
March 14, 1946
No one for the claimant.
No one for the defendant.
Review before the full Commission on March 11, 1946,· at
Richmond, Virginia.
Robinson, Commissioner., rendered the opinion.
This case appeared upon the review docket upon application of the claimant through counsel, who left aggJ·ieved at
the decision and award of Deans, Cliairmun, rendered on
.January 11, 1946, wherein tlie claim was dismissed on the
ground that a preponderance of the evidence indicates the
condition of the left eye of the claimant is not clue to an accident but is due to disease.
After having fully reviewed the file in tliis case, the full
Commission is of the opinion that there is no error in the
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opinion nor in the award based thereon and the same is affirmed and adopted as the opinion of the full Commission.
GW-3-13-46.
page 44}

NOTICE OF AWARD.
Date March 14, 1946
Claim No. 797-206

Case of Simon Estep
Accident 6-25-45
Blackwood Fuel Company, Inc. Robert B. Ely, Attorney
(Employer)
Jonesville, Virginia
Calvin, Virginia
Underwriters Safety &
Simon Estep (Claimant)
'·Claims
Calvin, Virginia
Alva A. Hollon, Attorney
Self Insured (Insurance Car.) Norton, Virginia
You are hereby notified that a Review was held in the above
styled case before the full Commission on March 11, 1946, at
Richmond, Virginia, and a decision rendered March 14., 1946,
affirming the findings of fact and conclusions of law of the
hearing Commissioner and adopting them as those of the full
Commission on review, thus affirming the Commission's
award of January 11, 1946, dismissing this claim.
INDUSTRIAL COMMISSION OF VIRGINIA
· PARKE P. DEANS, Chairman
Attest:
\V. F. BURSEY, Secretary

page 45 } CERTIFICATION BY SECRETARY.
I, W. F. Bursey, Secretary of the Industrial Commission
of Virginia, hereby certify that the foregoing, according to
the records of this office, is a true and correct copv of statement of findings of fact, conclusions of law and other matters
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pertinent to the question at issue in Claim No. 797-206, Simon
Estep, Claimant~ v. Blackwood· Fuel Company, Employer,
Self Insurer.
I further certify that Blackwood Fuel Company, through
counsel, was notified that Simon Estep, tbrough counsel, did
request the Secretary of the Industrial Commission of Virginia to furnish certified copy of the record, including the evidence, for the purpose of an appeal to the Supreme Court of
Appeals of Virginia.
I further certify that, as evidenced by United States Postal
Registry return receipt card, counsel representing the claimant received on March 16, 1946, copy of the award of the Industrial Commission of Virginia, dat()d March 14, 1946.
Given under my hand and seal of the Industrial Commission of Virginia this tlie 11th day of April, 1946.
\V. F. BURSEY, Secretary
Industrial Commission of Virginia.

A Copy--Teste:
1\L B. WATTS, C. C.
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