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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

-Record No. 3226
DANVILLE COMMUNITY HOSPITAL, INCOR·
. POR.ATED, Plaintiff in Error,
versus
LINDA THOMPSON, AN INFANT, BY, ETC.,
Defendant in Error.

PETITION FOR WRIT OF ERROR.

To the Ho'J1torable Chief Justice and Justices of the Siiprenie
Court of Appeals of Tlir.rfeiia:
Your Petitioner, Danville Community Hospital, Incorporated, represents unto your Honors that it is aggrieved by a
final order entered in the above styled action by the Corpora·
tion Court of Danville on November 2, 1946, in which the
plaintiff, Linda. Thompson, an infant, suing by her father
and next friend, G. Garnett Thompson, was awarded a judgment in the amount of $5,000.00 against the petitioner, who
was defendant therein.
~PROCEEDINGS.
On September 20, 1946, Linda Thompson, an infant four
and one-half years of age, filed her notice of motion for judgment against Danville Community Hospital, Incorporated, for
•
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damages alleged to have been suffered on March 17, 1942 (the
date of her birth) in said hospital by reason of "negligently
placed hot applications or lamps for the purpose of generating
heat on her left buttock", and from which she sustained a
burn resulting in a disfiguring and permanent scar.
The hospital filed its grounds of defense denying liability
upon the grounds (1) that it was a charitable institution and
owed the plaintiff only the duty to exercise reasonable care
in employing nurses and other employees, in which duty it
did not fail, (2) that the injuries alleg·ed resulted from treatment prescribed by the attending physician, an independent
contractor, whose .negligence, if any, was not imputed to the
hospital, an~ (3) that the injuries to the plaintiff were not
received a'S a i·esult of the alleged negligence of the hospital
employees.. ·
The trial -court overruled the mQtion of the hospital to
strike the plaintiff's evidence made at the conclusion thereof
and renewed at the conclusion of all of the evidence.
The case was submitted to the jury under instructions of
the trial court, one of which applied the rule or doctrine of
· res ipsa loquitu-r to the evidence introduced. The jury returned
a verdict for the plaintiff for $5,000.00.
The trial court overruled the motion of the hospital
3* *to set aside the verdict and enter final judgment for it,.
and in the alternative to set aside the verdict and grant a
new trial upon the grounds set forth in the motion, and entered final judgment for the plaintiff in the amount awarded
he1.. by· the jury's verdict.
FACTS.
Linda Thompson, an infant, was delivered by Dr. Walter
:M:c:M:ann, engaged by her mother, at Danville Community Hospital on ~arly morning of March 17, 1942. She was a small
baby and was born after her mother had had a difficult labor
and a difficult delivery. Linda, at birth, had a bluish tinge
and needed oxygen. She was placed in a resuscitator bassinet
provided in the delivery -room, but used under the direction of
the attending physician. This resuscitator is in the shape of
a basket, with a metal grill forming· the bottom, with four to
six electric bulbs under the grill, which are controlled iu
groups of two or three by a switch on either side, and which
generate heat as needed. Linda remained in this resuscitator
as long as her mother remained in the delivery room, which
was estimated at thirty minutes. She was taken from the
delivery room to the nursery by Nurse Crow, and there
bathed, oiled, and placed in a crib, wrapped in a blanket, with

•
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a hot water bottle at her feet and under the blanket. Some
time on the morning of March 17, the same day of her birth,
it was discovered that Baby Thompson had a burn blister· on
her left buttock, about the size of a silver dollar. This condition was reported to Dr. McMann and, at his request, D1:.
C. W. Purcell, a pediatrician, '"'treated her at the hospital.
4* Dr. Mc~lann, due to the condition·of Linda's mother, did
not tell her about the burn until she was ready to return
home. It was thought that the blister, as usually was the case,.
would clear up shortly, and both Linda and her mother were
allowed to leave the hospital on March 24. The blister did
not heal, and four weeks later Linda was brought back to the
hospital, and Dr. Henry R. Bourne, the family surgeon, performed· a minor operation in an effort to make the flesh about
the burn heal -faster. According to .Dr. Bourne, the only doctor who testified as to Linda's condition at the time df the
trial, there was a complete recovery except for a scar, which
was exhibited to the jury during the trial. The mother and
father stated that Linda limped and twisted her left foot as
she walked, and that she was restless at night, but admitted
that she played all day and, in her play, skipped, hopped and
jumped.
Dr. McMann was asked if he could tell from the burn what
caused it and he answered in the negative, but he stated that
in his opinion it was cmrsed by a hot water bottle. (Record,
page 34.) Neither Dr. McMann, nor any other witness who
testified, made any statement that showed in the slightest degree any lack of care on the part of the nurses employed by
the hospital in t_he treatment of Baby Thompson. Dr. McMann testified that some babies have much more delicate
skin than others, and that it was possible that a hot water
bottle or resuscitator bassinet at a certain temperature might
be perfectly all right for an average baby, but might blister
one with unusually tender skin, and that it was reasonably
possible for Linda to have been burned in the delivery room
or in the nursery and for a few hours to have *elapsed
5• before the blister aetu~Ily showed up (Record, pages 37,
38). Dr. l\foM:ann further testified that, "If the baby
·was in the resuscitator, I gave the order'' (Record, page 41).
The , .ritness, :Mrs. Alhel't Stein, who was formerly Superintendent of' the hospital, tes_ti:fied that "the doctor usually told.
you when to put the baby in the resuscitator" and that the
treatment by such means was presc1:ibed or advised by the
doctor (Record, pages 64, 65).
Graduate Nurse Crow testified that she removed Bt1by.
Thompson from the resuscitator iii the delivery room, aud took
1
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her into the nursery, where she bathed and ~iled her, wrapped
her in a blanket, placed her in a crib, and applied a hot water
bottle to her feet under the blanket; that, when she removed
the baby from the resuscitator in the delivery room, she could
feel the heat of the blanket on her arm through her unifor1u
sleeve, and that, she found that the entire back of the baby
was red, but that she saw no blister (Record, pages 68, 69).
Nurse Crow further testified that she tested the hot water
bottle, which was applied to the baby's feet, in the usual way
according to standard practice by placing it against her arm,
and that it was not hot (Record, page 67). )frs. Stein testified that such procedure was the usual and accepted practice.
The charter of the Danville Community Hospital was introduced as an exhibit, and H. E. Spessard, who was P1·esiclent
of the hospital from 1935 to the date of the trial, testified at
-length as to its operations under said eharter (Record, pages
.72-75, 80).

6*

*FIR.ST ASSIGNMENT OF ERROR
The petitioner assigns as error the action of the trial court

in applying the rule of res ipsa loquitwr to the facts and cir·cumstances of the case by granting·, over objection, Instruction Blf2.

SECOND ASSIGNMENT OF ERROR.
The petitioner assigns as error the action of the trial court
in deciding that the petitioner was not a charitable institution.

· THIRD ASSIGNMENT OF ERROR.
The petitioner assigns as error the action of the trial court
in denying its motion to strike out the plaintiff's evidence,
made at its conclusion and renewed at the conclusion of all
the evidence.

FOURTH ASSIGNMENT OF ERROR.
The petitioner assigns as error the action of the hial court
in denying its motion, made after the jury's verdict, to set
aside said verdict and ·enter final judgment for the petitioner.

FIFTH ASSIGNMENT OF ERROR.
The petitioner assigns as error the action of the trial court
in denying its motion, made after the jury's verdict, to set
aside said-verdict mid grant to the petitioner a new trial.

·
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*.ARGUMENT.

Rule of Res lpsa Loqu'ilwr Inappli-ca.l;le. .
"The .applii.cation of the rule of res ipsa loqi1.itur was the sole
rcontrolling factor which resul~d in a .verdict for the plaintiff ins read of a dismissal for the defendant. There was no
-evidence that the hospital had failed to exercise ordinary
care in employing its nurses, and there was no evidence that
the hospital had f-ai1ed to exercise ordinary care through its
·employees iu the treatment of Lh1da Thompson following
her birth on March 17, 1942. Counsel for the plaintiff made
110 effort to prove that the treatment and service afforded
Linda by the hospital employees were contrary to standard
practice or failed to meet such practiee, and it cannot be seriously arg·ued that the evidence shows a failure in any particular on the part of the hospital which contributed towards
the burn and resulting injury suffered by Linda Thompson.
This case' is predicated upon the application of the rule of .
res ipsa loquitur. If the trial court erred in applying this
rule, we need proceed no further, for without it there is no
evidence to support a verdict and judgment.
The rule of res ipsa loquif.wr has no application to cases
of malpractice against physicians mid dentists. Fox v. Ma.._c;;on, 139 Va. 667, 124 S. E. 405; Henley v. Mason., 154 Va. 381,
153 S. E. 653; United D·enlists v. Bryan, l58 Va. 880, 164 S.
E. 554; Alexander v. Hill, 174 Va. 248, 6 S. E. (2d) 6'61; Reed
v. Church, 175 Va. 284, 8 S. E. {2d) 285.
We ·can see no distinction between malpractice cases
8* '*and actions against hospitals and sanatoriums. We
daresay that, had the plaintiff included Dr. Mcl\fann as
a co-d'efendant in this case, the trial court would not, or could
ll'ot, ha~ properly applied the rule of res ipsa loqitit·ur to the
l1ospital and denied its application to Dr. Mcl\fann. The two
leading cases in Virginia against 110spitals and sanatoriums
operated for gain and profits are Tucker 8m1,a.toriu-m v. Cohen,
129 Va. 576, 106 S. E. 355, and ,Stuart G-ircle H ospita.l Corvo ration, v. Cuo·ry, 173 Va. 136, 3 S. E. (2d) 153. The plaintiffs in both of these cases were represented by ·able attorneys, and in neither one of them do we find any effort on the •
part of the plaintiff to invoke the rule of res ipsa loqu,ifo,1r.
There were verdicts for the plaintiff in both of these cases ·
which the appellate court approved upon the ground that
there was sufficient evidence to support them.
In the case of Peters v. Lynchbu.r,q, etc., Light Co., 108 Va.
333, 334, 61 S. E. 745, 22 L. R. A. (N. S.) 1188, Judge Whittle,
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in discus-sing the question as to whether the rule was applicable to the facts in that case, said:
"·But the doctrine of res ivsa Joquifit.r can have no application where the accident is d'lie .ta a defective appliance under. the management of the plaintiff; nor to a case involvin'g
divided responsibility, where an unexplained accident may
. have been attributable to one of several causes, for some of
which the defendant is not responsible.''
In the case of. Seven-Up Bottling C'o. v. Gretes, 182 Va. 138·,.
142,. 27 S. E •. (2d) 925, Judge Browning, speaking for thl?'
court, said:
"In the case of Richnwnd v. Hood Rubber Products Cn.,.
168 Va. 11, 190 S. E. 95, 98, this court said: 'In Virginini
the doctrine, if not entirely abolished, has been limited aml
restricted to a very m3:terial extent.' "
'' The doctrine referred to was that of res ipsa loqu,ifor and .
the statement was predicated upon the cases of Chesavenke
and Ohio R. v. Tfl!liner, 165 Va .. 406, 182 S. E. 239,. and Virgi1iia Electric & Power Co. v. Lowry, 166 Va. 207, 184 S. E177.''
-.e"In tl1e Cl!se cited is this quotation: 'Tbe doctrine
rests upon the assumption that the thing which causes
the injury is under the exclusive manag-emen t of the de:f enclant, and the evidence of the true cause of the accident is accessible to the defendant and inaccessible to the person injured. Ross v. Double Shoals Cotton Mills, 140 N. C. 115, 52
S. E.121, 1 L. R. A., N. S., 298; Greenleaf on Ev. (Wigmore),
§2509; 1 Shear. & Red., on Neg., §59.' This was a quotation
from the case of Peters v. Lynchburg Light <t Traction Co.,
108 Va. 333, 61 S. E. 745, 746, ·22 L. R. A., N .. S., 118R.''
98

"From the same case we find this statement: 'In Norfolk
Coca-Cola Bottling Works, Inc., v. Kra;usse, 162 Va. 107, 173
S. E. 4971 ·499, it is said: "We have held that it (res ipsa
• loqu,itu,r) is an evidential presumption sometimes resorteu
to in the absence of evidence but that it is not to be applie1
when evidence is at hand. Riggsby v. Tritton, 143 Va. 903,
129 S. E. 4H3, 45 A. L. R. 280; Chesapeake & Ohio R. Co. v.
Baker, 149 Va. 549, 140 S. E. 648, 141 S. E. 753; ( on rehearing) Id., 150 Va. 647, 143 S. E. 299. Here evidence is at hand
and the doctrine does not apply.'' ' ''
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''This court said in the case of Arnold v. Wood~ 173 Va.
18, 25, 3 S. E. (2d) 374, 376, in speaking of the doctrine of
res ipsa loquitur: 'But the doctrine does not apply in the
case of an unexplained accident which may have been attributable to one of several causes, for some of which the defendant is not responsible.' See also 38 Am. J ur., Neg·ligence, Section 300. ''
"In this case there is evidence at band explanatory of the
accident and it is t;tlso patent that it may have been attributable to causes, for which the defendant is not responsible.
No negligence has been shown against the defendant, therefore it is our opinion that the judgment of the court is wrong.''
Certainly, there is no inclination on the part of the appellate court to extend the rule of res ipsa loqu#~l.r. Apparently,
there is a tendency to restrict it, for it must be realized that
difficult and awkward situations may arise in its application. Under the decided cases, it will appear that. three requirements must be present before the rule is applied, namely,
that (1) the thing which causes the injury must be under
10* the exclusive *management of the defeudant, that (2) ,
the evidence of the true cause must be accessible to the
defendant and inaccessible to the plaintiff, and that (3) the
unexplained accident must have been attributable to one and
only one cause, for which the defendant is responsible.
If the bun1 was caused by the hot water bottle, the thing
which caused the injury may be said to have been under the·
exclusive management of the defendant, but if the burn was
received in the resuscitator, then the thing which caused the
injury was not under the exclusive management of the defendant. The· record shows that only one of the witnesses
who testified was connected with the hospital at the time of
the trial. Dr. Mcl\faun, who directed the use of the resuscitator, testified for· the plaintiff. The former Superintendent
was available, as well. as Nurse Cl·ow, who was then employed by another hospital. The other nurses present in the
delivery rQom may have been available· had the institution
of the. suit not been delayed for a long period of time. The
hospital c.hart and other records were available, if desired,
by means of proper legal process. The only witness connected with the hospital and testifying for it was H. E. Spessard, its President, who was subject to cross examination.
Linda Thompson at birth may have had unusually tender
and sensitive skin, and her injury may have been received aR
a result of usual and ordinary heat treatment in the resusci-
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tator, or by means of a hot water bottle. She may have been
allowed by the attending physician to remain in the resuscitator for su.ch a length of time that made it probable· that she
was burned from an accumulation or concentration of heat.
It is most certain that the accident suffered by Linda
11 * Thompson may have been attributable :a=to causes for
which the hospital is not responsible.
We submit that the trial court in applying the rule of res
ipsa loquitiw in this case, by granting· instruction B%, which
allowed the jury to infer neg·ligence when. there was no evidence of any negligence on the part of the hospital, went far
afield of the rules covering the doctrine as established by
the decided cases; and that this action of the trial court, over
the objection of the petitioner, was highly prejudicial to it.
Danville C omniwnity Hospital a, Charitable I nstitut-ion.

The charter of Danville Community Hospital, Incorporated
(Record, page 93), shows that it was organized to operate a
community hospital for the purpose of providing group hospital services to residents of Danville and surrounding coun. ties. The maximum amount of capital stock was $50,000.00,
the minimum $300.00, and the capital stock was divided into
shares of $100.00 each. The holders of the stock receive
benefits in the form of ·free hospitalization, under certain conditions and restrictions, for a maximum of thirty days in
each year. The charter provided that the earnings of the
corporation shall be re-invested for its benefit in buildings,
. equipment, additional services to the stockholders, the creation of reserve funds, and in such other benefits to the corporation as may be decided upon by t11e Board of Directors.
H. E. Spessard, President of the hospital, and who ha&
held that office continuously since 1935, testified without contradiction that the Danville Community Hospital had
12"'' never *paid dividends or profits to its ·stockholders; that
the hospital property was exempt from all State, City
and Federal taxes; that the hospital accepted all sick and injured persons who came to the hospital, irrespective of
whether .they made arrang·ements for paying for its services;
that during its existence the hospital had had many charity
patients; that it had never been operated at a profit, but
had been operated at a loss; that when it was confronted with
a financial crisis in 1944, the City of Danville contributed
$4,000.00 and, the· stockholders contributed $2,500.00 to keep
the hospital open; that approximately fifty per cent of the
stockholders had never received any benefits from their stock;
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tbat some of them had surrendered their stock for cancellaitio11 and -others had surrendered their rights under their stock
,certificates; that the hospital had issued hospitalization con-=
tracts in accordance with auth@rity given it by the State Cor·_poration Commission and that, in cooperation with the United
States Gov.ernment, the hospital had offered group hospitalization to farmer families at a very low nite. {Record, pages
72-75, 8(1.)
In determinh1g whether a hospital is a charitable institution, we do not look to its ownership, but its o~ration. The
physical pro~rties may· be owned ~y nn individual, a parti1ership, or a corporation, yet by its operation it may establish itself as a charitable institution. "The criterion which
determines whether a hospital is charitable or otherwise is
its purpose; that is, whether it is maintained for gain, profit
·or advantag,e. In tbe language adopted by the Board of Tax
Appeals (6 B. "T. A. 198), the test for the purpose of tax ex.emptions is 11ot the source of iucome, but its ultimate destination.
13 11
*In Westo1r's Adni'x v. St. Vincent, etc.,. 131 Va. 587,
590, 107 S. K 785, 23 A. L. R. 907, it was said:

"The defendant is a charitable institution, conducting a
hospital solely for philanthropic and benevolent purposes. It
is not conducted for profit, has no stockholders, and pays no
dividends. All of its income is used for the support of the
· 110spital, which is ~10t self-sustaining. It is a 'charita.ble institution for the care of the sick and the poor', and is operated by the Sisters of Charity of the Roman Catholic Church,
wl10 receive no compensation for their- services. It receives
its income chiefly from pay pa!ients and from donations.''
In Nuns of Third Order of St. Dominic v. Yoitnkin, et al.,
118 Kan. 554, 235 P~ 869, the appellate court decided that the

J)roperty of the plaintiff used for hospital purposes was used
exclusively for charitable purposes and, therefore, exempt
from taxation under state constitution. The facts which conYinced the court that the hospital was a charitable institution
were quite similar to the facts in the case at bar. In both
cases there were no dividends declared or paid; all income
and gifts were used in the maintenance, operation and extension of the hospital, which admitted patients without re·gard to ability to pay. No profits were earned and the hospital was apparently operated at a loss, and the hospital was
exempt from federal taxes and treated by the Federal GoV'ernment as a charitable institution. It appears in the Youn-

lO
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kin case that -the sisters of the order, upon becoming members, transferred their property to· the order, and that hos})ital treatment without pay was given to them, their relatives and members of the: clergy.
14°
*In 30 Corpus Ju:r;is 462;. it· is said:
"The test which determines whether a hospital is cTrnrit- ·
able or otherwise is its purpose, that is, whether iit is maintained for ga~n, profit, or advantage, or not. And the question of wh~her a hospital is maintained for the purpose of
charity or for that of profit is to. be determined, in case th~
hospital is incorporated, not only from its powers as defined in its charter but also from the manner in which it is:
conducted.. Where a hospital can otµerwise be classed as a
charitaJ)le institution, the fact that patients who are able to
pay are required to do so does not depriye it of its charitablecharacter.''
·while the charter of the Danville Community Hospital is:
somewhat awkwardly drawn; -its la:nguag·e, as well as tl1e evidence in the case, shows that it was org·anized and has been
· operated as a community chal'itable hospital to furnish service to the people of Danville and the surrounding ten·itory,
and that its operation for profit or benefit to the individual
stockholders is wholly foreign to the purpose of its charter,
and the management of its governing body, and that only
through outside assistance and contributions of its stockhold- ·
ers has it managed to continue.
In 26 u: S. C. A., Sec. 101 (6), it is provided that "corpomtions * * * operated exclusive1y for • · * * charitable· '* * ""'
purposes, no part of the net earnings of which · inures to
the benefit of any private shareholder or individual", shall
be e~empt from federal income tax. Substantially the same
language is used in exempting charitable institutions under
Virginia Tax Code, Section 435. The Council of tlie City of
Danville by resolution dated December 31, 1937, exempted
the hospital from payment of city taxes. No one is in a better position to judge the true purpose and practical operation of an institution.claiming to be charitable than the representatives of Federal, State and City Govemment, whose
duty it is to classify sucl1 institutions for tax purposes. The
evidence was amply sufficient to prove that petitioner
15* was a charitable *hospital at the time of the injuries
sustained by the plaintiff and at the time of the trial,
and that it was entitled to have this. case tried according to
the rules applicable to cases in which former patients in
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charitable hospitals make demand upon them for damage resulting from alleged negligence on the part of their nurses
and employees.
Had the trial court decided that the petitioner is a charitable institution, the case should. have been concluded by the
application of the principles laid down in Weston's Adm/a:
v. St. Vi'YIICent, etc., supra. There it was held that a patient
of a charitable hospital can only hold it liable in damages for
injuries received in treatment and service furnished when
the hospital has been negligent in the selection and retention
of the nurse inflicting the injury, and that this rule applies
when the plaintiff did not know that the hospital was a charitable institution and in cases where the plaintiff was an infant
or even a new-born baby.
No Evidence to Suppo.rt Verdict.
The third assig11ment of error ( refusal of motion to strike)
and the fourth assignment of error ( refusal to set aside verdict for plaintiff and enter final judgment for defendant) can
be better considered together, as they both treat with the
insufficienc.y of the evidence to ·justify a verdict for the plain~
tiff. The reasons why the trial court should have entertained
these motions are as follows :
(1) Without.the help of the application of the rule of
16* res ipsa loquititr, the record is absolutely *devoid of
any evidence tending to prove neg·ligence· on the part
of petitioner's employees. Accordingly, the application of
the rule is u_n~arranted for the reasons fully argued under
the first assignment of error.
(2) The petitioner was a cliaritable hospital and was not
liable for the alleged negligence of its employees, which conclusion has been fully argued under the second assignment
of error. Assuming for the moment that the rule of res ips<&
loquitur ·was properly applied, it. would not be applicable to
that part of tl1e case which is concerned with the employment
and retention of nurses, and the record having f ai\ed to show
negligence in this particular, there could be no liability upon
the petitioner altbQug·h the jury might infer negligence on
the part of the attending nurses.

It would have been proper for the trial court to have sustained the motion of the defendaut to strike out the plaintiff's evidence at its conclusion for, without the application
of the rule of res ipsa loquitur, there was no evid~nce to sup-
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port a verdict for her. However, under accepted practice
sug·gestecl by the appellate court, the trial court mig·ht have
he~u warranted in requiring· the defendant to introduce its
evidence. After the defendant's evidence had been introduced, the witness Crow, wlio had actually taken Linda. out
of the resuscitator, had been examined and cross examined,
and the former Superint.endent and the President of the hospital had been examined and cross examined, the record w·as
still devoid of any evidence of negligence on the part of
17* the hospital employees in the treatment of *the plaintiff.
The motion to strike out the plaintiff's evidence was renewed and the court erroneously overruled such a renewed
motion, which action on its part was highly prejudicial to -the
defendant.
The trial court, over the objection of the defendant, granted
· instructions, at the request of the plaintiff, and submitted the
case to the jury, which returned a verdict foi· the plaintiff.
The defendant then moved the court to set aside the verdict
for the plaintiff and enter final judgment for the defendant.
The trial court overruled this motion and .such action on its
.part was erroneous and highly prejudicial to the defendant,
Danville Community Hospital, Incorporated.

New Trial,-Ve1~dict Excessive.
The petitioner assigned as error the- action of the trial
court in overruling· its motion to set aside the verdict and
grant a new trial on the g·ronnd that the verdict for the plaintiff was excessive. The evidence of the plaintiff as to her
injuries and the damages suffered by her is si:q1ple and brief.
Dr. Mcl\fann testified that the burn on Linda's thigh was
about the size of a mashed g·olf ball or silver dollar, that it
looked just like a blister, and that the exudate in that type
of blister is usually absorbed, but in this case did not clear
up. After Dr. Purcell, a pediatrician, had been called in by
Dr. :M:c:M:ann and h_aq. treated the burn for a time, Dr. Bourne,
the family surg·eou, performed a minor operation to correct
this burn on Linda's left buttock. He- testified that the burn
was about as wide as his :fing·er and, in order to make it heal
much faster than if it had granulated across, he elected
18* to put in sutures and pull the *areas together. Dr.
Bourne did not see the child after the operation and
following treatment had been completed, until the summer
.of 1946, when Linda's father took her to his office for an examination. Dr. Bourne testified that he had examined the
burned place and found a scar, that he found no permanent
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injury except this scar, and it was ·permanent only from an
:aesthetic standpoint, that he advised the parents that the
:scar could be removed by -another operation.
The Tecord -shows that Dr~ Samuel Newman, a pediatrician,
l1ad examined Linda, but advised ag-ainst an operation. Dr.
H. ,T. Langston ·also -examined Llnda, but neither he nor Dr.
Newman testified. In fact, no doctor other than Dr.. Bourne
testified ~s to the pr~sent condition of Linda Thompson, and
his medic-al testimony definitely showed that she had no permanent injury of any kind. On cross examination by plaintiff's counsel, Dr. Bourne was asked if his attention had
been called at the time of his examination to the fact that the'
,child was limping or tl1at she had some difficulty in her walking. He replied that he did not remember, but that he had
varticularly watched the child walk in the courtroom and
that she did not limp. He was also asked if he di~ not notice
than when she walked she twisted her foot, and he replied,
''No, and I don't think she would do that from the scar"
(Record, page 55). Dr~ Bourne estimated that the cost of the
-second operation for the purpose of removing the scar would
be from $50.00 to $75.00 and, in addition, the cost of hospitalization. Linda's parents expressed their unwillingness for
the second operation to be performed:
The plaintiff relied upon the testimony of her parents to
JJrove and establish her injuries. They testified that, before
the operation by Dr. Bourne and the resulting recovery,
1'.9~ Linda had *been quite fretful and restless, and seemed
to suffer a good deal, that sl1e got along very well after
the operation. In testifying as to Linda's present condition,
they stated that there was bard gristle under the skin at
the place of the scar, that the scar seems to grow larger and
the skin tignter as sbe grows, that the scar seems irritated
and itcl1es, tbat Linda is restless at nig·ht and complains at
times of pain in lier leg, and that she twists her foot and limps
a little in walking.
Although Li11da 's parents testified as to the condition
stated, they waited for more than four years before conferring with doctors about it and before instituting suit.
Mrs. Thompson, Linda's mother, testified as follows (Record,
page 32) ~

Q.
A.
Q.
A.

Does tl1e little g-irl play during the day?
Yes, she plays.
Plays all day. She runs and skips and hops and jumps?
And that is why I notice her a lot at night, is that leg.
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Q. Soo is restless t
A. Yes ..

Mr. ThQmpso:n testified (Rec~rd, pag·e 21):
Q. Does it affect her in her walkY.
A.. Sometimes she kind of twists her leg and limp~ a little
bit.. I never hardly always see her walking; she is always
bopping or skipping o:r jumping.
Q. Does it .affect her now at night?
A. Yes, .she is awfully restless at. night, wants you to rub
it or scratch it..

20•

~The record d~finitely shows that the plaintiff, an
infant four and one-half years of age, suffered. no permanent injuries as. a re~ult of a hmm on her thigh about tlle
size of a silver dollar, that her physical pain a~d suffering
was limited from the date of her birth to the date on which
she recovered from the operation ·by Dr. Bourne, that, while
the- scar becomes irritated hom insect bites or scratching, it
in no ·way interfered with her activities, that she is a normal
child who enjoys her play throughout the day, that she has
incurred no expense for medical treatment or hospitalization,
and tllat the sca1· on her thigh, which is permanent only from
an aesthetic standpoint, is .and will be complet~ly covered b.y
her clothing.. 'rhe jury was shQWll the scar and, no doubt,.
their verdict was based, in whole or in part, upon sympathy
f o:r .little· Linda. The. jury awarded a v~rdict ·of $5,000.00,
which can be based solely upon compensatory damages to
cover physical pain and suffering and permanent injury, with
the possible exception of a small medical fee for an operation to remove the sca1· ~nd usual hospitalization charges duririg the operation ~nd subsequent recovery, which operation
will not be undertaken. In Chesapeake &; 0. Ry. Co. v. Arrington, 126 Va. 194, 217, 101 S. E. 415, t~e court saicl:
'' The law ,wisely leaves the assessment of damages, as a
rule, to juries, with the concession that there are no scales in
which to weigh human suffering, and no measure by which
pecuniary compensation for personal injuries can be accurately ascertained. Nevertheless, it is an ancient and accepted doctrine of the common law that judges have the
power and are clearly charg·ed with the duty of setting· aside
verdicts, where the damages are either so excessive or so
small as to shock the conscience and to create the impression
that the jury has been influenced by passion or prejudice, or ·

: !
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has in some way misconceived or misinterpreted the facts
of the law which should guide them to a just conclusion.''
21 *

*In Rawle v. 1lfcllher1111,y, 163
214, the court said:

ya. 735, 744, 177 S. E.

'' * * * But the rule has been, and still is, that a court will
not disturb the verdict in such a case· either because of its
smallness or because of its largeness, unless, in the light of all
the evidence, it is manifestly so inadequate or so excessive as
to show very plainly that the verdict has resulted from one
or both of two causes:
"(A) The misconduct of the jury, as for instance that the
jury has permitted itself to be actuated by partiality, sympathy, bias, prejudice, passion, or corruption, or has acted
perversely, capriciously, or arbitrarily.
'' (B) The jury's misconception of the merits of the case,
in so far as they relate to the amount of damages, if any,
recoverable,. as, for instance, that it has taken into consideration improper items or elements of damage or has failed
to take into consideration proper items or elements of damages, or that it has in some way misconstrued or misinterpreted the facts or the law which .should have g·uided it to a
just conclusion as to the amount of the· damages, if any, re~overable.''
In awarding a verdict of $5,000.00, the jury either permitted itself to be swayed by sympathy, has acted arbitrarily,
or has misinterpreted the facts or the law which sh.ould have
guided it to a just conclusion. The approval of the verdict
in this case means an utter disreg·ard of values as we know
them, and will tend to establish a. precedeut which will lead
to approval of verdicts in unlimited amounts in cases of severe and permanent injuries. We have no hesitancy in saying there is no doubt that the· amount .of the verdict was .
shocking to all within hearing·. The trial court filed no written opinion stating its reasons for overruling the motion of
the petitioner to set aside the verdict and grant it a new trial
upon the ground that the verdict was exc.essive; We submit
that the action of the trial court in overruling such motion
was erroneous and that it was highly prejudicial to .the petitioner.
22•
*If an appeal is allowed, petitio~er desires to adopt
this petition as its opening brief.
Petitioner avers that a copy of this petition was mailed on
December 11, 1946, to Sanford and Clement, Masonic Build-
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ing, Danville, Virginia, attorneys of record for the plaintiff,
and said attorneys were notified on said date that this petition will be presented in vacation to the Honorable E~ward
w·. Hudgins at Chase City, Virginia.
Counsel for petitioner desire to state orally the reasons for
review of the order complained of.
For the foregoing reasons, petitioner prays that a writ of
error and sitpersedeas may be awarded to it from the judgment and order aforesaid, and that the erroneous and prejudicial actio·n of the trial court in the trial of the case may be
corrected, and that said judgment and order may be reversed
and final judgment rendered for the petitioner, or that said
case may be remanded for a new trial
Respectfully submitted,
DANVILLE COMMUNITY HOSPITAL,
.
INCORPORATED,
By :MEADE AND TALBOTT,
Its Attorneys.
By EffWIN B. MEADE,
516 Masonic Building·,
Danville, Virginia.
The undersigned attorney at law, practicing in the Supreme Court of Appeals of Virgfaia, does hereby certify that
in his opinion the judgment complained of in the foregoing
petition should reviewed by the Supreme Court of Appeals
of Virginia.
23*
«•Given undei· my hand this 11th day of December,
1946.

.

EDWIN B. MEADE.
Received 12-11-46.
·E.W.H.
Jan. 7, 1947. ·writ of error and supersedeas awarded by
the Court. Bond $6,000.
·

M. B. "\V.
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RECORD
VIRGINIA.::
Pleas before l:lro J udgre of the 'Corp·orntlon Court of Danvme, .at the courthouse thereof:, on the 2nd .day -0£ Novem.her, in the year A. D~ 1.946 :
Be it remembered that here:tofor~ to-wit, -on the 20th day of
September, 1946, crone Linda ·Thompson, an infant under the
age of 21 years, who sues by her father and next friend, G..
<Garnett Thompson, by Mi' attorneys, and fl-led in the Clerk's
-Office of .said Court her notice. to recover judgment against
Danville Community Hospital, Incorporated, :a Virginia oorporation, which niOtice is in the following words and. :figures,,
to-wit:
NOTICE OF MOTION FOR JUDGME1\TT.

To: Danvill~ Comuuity Hospital., Incorporated
You are her.ebv uoti:fied that I will on the 7th dav of October, 1946, at 10 :00 a. m.., or as soon thereafter as I caii be beard
by counsel, move the Judge of said Court for a judgment
· :against you in the sum of Ten Thousand Dollars ($10,000.00),
said sum being dU'e from you to me by reason of the following
facts-:

On March 17., 194:2, wl1Ue I was ·a pati'ent in a (!erta1n hospital .operated by you in the citv of Danville, Virginia, and
whll~ my mother was also a patient in said hospital, paying
regular compensation fo you for the privilege of remaining in
you hospital and., as a patient, you and your agents and servants owed me the duty of exercising ordinary care for my
safety and the safety of other patients in your said
pag·e 2 } hospitnl; and, in utter disreg·ard of your said duty,
you, through your· agent and employee, negligently
placed hot applications, or a lamp or lamps for the purpose
of generating lieat, on my left buttock ancl as a direct and
proximate result thereof I sustained a bad burn and though I
was treated by Dr. Henry R. Bourne for said burn a most
disfiguring and permanent scar was left on mv left buttock,
which at times becomes irriated and as I have grown it has
been a constant source of annoyance and discomfort to me.
WHEREFORE, at the time and place aforesaid, I will move

ts
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the Court for a judgment against you in the sum of Ten Thousand Dollars (.$.10.,,000.00) for .the reasons aforesaid.
GLENDA THOMPSON.
By.Counsel

SANFORD & CLEMENT'
422 Masonic Building
·
Danville, Virginia
Attorneys, for Plaintiff
RETURN ON NOTICE..
Executed 9-n the 20th day of September, 1946,. by delivering
. a true copy" of the within N o.tice of Motion for judgment to
Harry E. Spessard, in person, Presiden~ of Danville Community Hospital, Incorporated, Danville, Virgiuia,. in the City
Qf Danville,. Vi.1·ginia, wherein he 1iesides.
· All done· within my bailiwick..

Fe~ .75c-PaicL
P .. H. LYON, Sergeant,.
City of Danville., Va.
By :M. T. BENNETT, D.- Sgt..
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And at another day, to-wit:

At a Corporation Court of Danville, at the Courlhou~ of
said Court, on Monday, tnc 7th day of October, in the vear
A .. D. 1946, and in the 171st year of the Commonwealtl1 :.
0

· This da:y came the parties. by their attorneys, and, on motion of the Plaintiff, it is ordered that the Defendant file. its
Grounds of Defense relied on in this cause not later than October loth, 19461 if it desires to file any Grounds of Defense
in: this cause.
.
And at another day, to-wit:
Corporation Court of Danville, 011 Tlmrsdav, the 10th day
of October., in the year A. D. 1946.
·
This day came the defencl~nt by counsel and filed its plea
of Not Guilty and Grm111ds of Defense relied on in the above
named cause.
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PLEA OF NOT GUILTY OF DANVILLE COMMUNITYHOSPITAL, INCORPORArED.
The said defendant, by its attorney, comes and says that it
is not guilty of the premises in this action laid to its charge
in manner and form as the plaintiff hath complained. Aud
of this the said defendant puts itself upon the country.
DANVILLE COMMUNITY HOSPITAL, ·
INCORPORATED
By Counsel
MEADE & TALBOTT
Attorneys
page 4

~

GROUNDS OF DEFENSE OF DANVILLE COMMUNITY HOSPITAL, INCORPORATED.

· The defendant, Danville Community Hospital, Incorporated, comes this· day and files its grounds of defense as follo"Ws:
·
(1) On the date of the accident complained of in the notice
of motion for judgment, to-wit, March 17, 1942, this hospital
was a charitable hospital and owed the plaintiff only the duty
to exercise reasonable care in the employment of its nurses
and other employees, and t1mt this duty was fulfilled as required by law, and therefore the plaintiff is not entitled to
recover in this case.
(2) The burns received by the plaintiff on or about the
above mentioned· date at Danville Community Hospital, Incorporated, resulted from treatment prescribed by the attending physician of the plaintiff's mother, whose neg1ig-ence, if
any, is not imputable to the defendant.
(3) The injuries complained of by the plaintiff were not received as a result of the negligence of the defendant's employees, the attending· physician, or anyone else.
( 4) The defendant intends to rely upon a plea of the general issue.

DANVILLE COMMUNITY HOSPITAL,
INCORPORATED
By Counsel
MEADE & TALBOTT
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Aud at another day, to~wit:

Corporation Court of Danville, on 1\fonday, the 21st day of
October, in the yea~· A. D. 1946.
This day came the parties by their attorneys, whereupon
the Plaintiff, by counsel, moved the Court for leave to amend
her notice of motion by substituting her name ''Linda'' for
the name ''Glenda'', appearing in said notice. .l\.nd the Court.,
having considered said proposed amendment and being of the
opinion that the said motion ought to be, and the same is
hereby, granted, and said notice permitted to be amended in
the particular above indicated, which amendment is hereby
accordingly made.

,v

Thereupon came a jury, to-wit: S. L. Reynolds, Clyde M.
Barker, John E. Speer, Charles B. \Vatson, alter D. Mansfield, S. F. Winiker and Hubert G-. Clark, who, being sworn
to well and truly try the issue joined, and a true. verdict give
according to the evidence, heard the evidence in full for the
Plaintiff. Whereupon the Defendant, by counsel, moved the
Court to strike the Plaintiff's evidence and direct the jury to
return a verdict for the Defendant. ·which said motion, upon
consideration by the Court, was overruled, and to the action
of the Court in overruling said motion, the Defendant excepts.
Thereupon the jury heard the evidence in full for the defendant, and at the conclusion of said evidence the Defendant, by counsel, renewed its motion to strike the Plaintiff's
evidence and direct the jury to return a verdict for
page 6 ~ the defendant. ·which said motion, . upon consideration by the Court, was overruled, and to the action of the Court in overmlh1g said motion.: the Defendant,
by counsel, excepts.
Thereupon the jury, having lleard the instructions of the
Court and arguments of couns(.ll, were sent to their room to
consider their verdict, and after a time returned into Court
the following verdict : ''·we, the jury, find for the Plaintiff
in the sum of $5,000.00".
Thereupon the Defendant, by counsel, moved the Court to
set aside the verdict of the jury and enter up final verdict for
the Defendant, or set aside the verdict of the jury and grant
the Defendant a new trial, for reasons set forth in writing
herewith filed, which said motion is ordered continued for the
Court to consider of its jucl~ent to be given thereupon.
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DEFENDA...~T-

The defendaut moves the Coul'± to set aside the verdict of
the jury in favor .of the _plaintiff and enter final judgment in
favor of the defendant upon the ground that the verdict is
contrary to the law and evidence and without .evidence to sup- .
_port it .in that;
{l) The defendant 'Was a charitable hospital on March 17,
1942, the date of the accident, and its only duty to the plaintiff was to exercise reasonable care in the employment of its
nurses and other employees, and that there is no evidence in
the record tending to prove that the defendant failed in this
duty..
_page 7}
(2) The Court .applied the doctrine of res ipsa
loqititur in this action and gave, over the objection
of the defendant, Instruction B~, allowing the jury to infer,
in absence of any evidence of negligence, that there was negligence on the part of the defendant by reason of the fact
that the plaintiff was injured. The application of the doctrine
-0f res ipsa, loquitm· to this· action was erroneous and without
.such application there was no evidence upon which a verdict
for the plaintiff can be sustained.
.
(3) There is no evidence to support a verdict for the plain·
tiff in this case..

In the event the Court ove1·rules the above motion, the defendant, without prejudice to its exceptions taken t.o such
rulin~, further moves the Court to set aside the verdict ·of the
jury tor the plaintiff and grant a new trial upon the grounds
that:

( l) The jury was misinstructed and the instructions given
were misleading- and confusing to the jury.
(2) Instruction B1h, given by the Court over the objection
of the defendant, improperly submitted to the jury the doctrine of res ipsa loquit1tr.
(3) The verdict of the jury is excessive and in vi~w of the
facts and circumstances of the case clearly shows that it w.as
based on the sympathy of the jury for the plaintiff.
DANVILLE COMMUNITY HOSPITAL,

INCORPORATED

By Counsel
l\IEADE & TALBOTT ·

.
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And now at this day,. to-wit:.

The Corpo:ration Court of Danville,. on Saturday,, the 2nd
day of November, in the year A. D.. 1946, being the day and
year :first herein mentioned:.
·
This day came the parties again by their attorneys,.. and the
Court, having maturely considered the motion of the defendant to set aside the verdict of the jury heretofore ..returned
herein and enter final judgment for the defendant, and in the.
alternative to set aside said verdict and gTant def end.ant a
new trial, for reasons set forth in defendant's motion, .doth
overrule the same, to which action of ·the Court in overruling
the said motion, the defendant, by counsel, excepts.
Therefor~,;· it is. considered by the Court that the plaintiff
recover agamst the defendant the sum o.f Five Thousand Dollars {$5,000..00)., the amount of her damages by the jurors in.
their verdict ascertained, together with interest thereon at
. the rate of six per centum per annum from October 21st, 1946,.
until paid, and the plaintiff's. costs by her about her Notice in
this behalf expended.
And. the said defendant intimating to the Court its intention
to apply to the Supreme Court of -~ppeals of Virginia for a
writ gf error and supersedea.c; to the judgment aforesaid,. it
is ordered that execution on the same be suspended for sixty
days upon the said defendant, or so.me one for it, executing
. before the Clerk of this Court, within five (5) clays
page 9 ~ f1·om today, November 2nd, 1946, bond with ap.~roved securi~y in the penalty of $5,500.00t payable
and co11d1tioned according ta law.
·
·
page 10

~

Virginia
In the Corporation C'ourt of Danville.

Linda Thompson., an infant, by, etc.
11.

·Danville Community Hospital, Incorporated
NOTICE ..

ro

Sanford and Clement., Attorney for Linda Thomp~on, an
mfant, etc. :
Please take.notice that on November 21st, 1946, at 10 o'clock
a. m., we will present to .Judge Henry C. Leigh, of the Cor-
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poration Court of Danville, at his office, certificates of .exception in the above mentioned case.
.
Dated at Danville, Virginia, this 18th day of November,
1946.
DANVILLE COMMUNITY HOSPITAL,
Incorporated
By MEADE & TALBOTT
Its ...t\.ttornevs
EDWIN B. MEADE.
.,
Legal and timely service of the within notice is hereby accepted.

:ay

LIND.A THOMPSON, ·an infant, by, etc.,
SANFORD & CLEMENT
By R. PAUL SANFORD,
Her Attorneys
page 11
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CERTIFICATE OF EXCEPTION NO. 1.

The following are all of tbe instructions given on the trial
of this case :

INSTR1JCTI0N NO. 1.
The Court instructs the jury that, if you helieve from a
preponderance of the evidence in this case that the mother· of
the plaintiff was accepted by the Danville Comm,mity Hospital, Incorporated, as a patient and expectant mother, it became and was the duty of the Danville Community Hospital,
Incorporated, to use ordinary and reasonable care and diligence in .the treatment of .the mother and the plaintiff after
she was delivered. It was ah,o the duty of such hospital
through its servants & agents to treat such patient with such
·skill and care as ordinarily obtains in the conduct of such
institutions and to uRe reasonable care to protect its patient
or patients in. such manner as their condition reasonably requ~red and diligence shoulrl be in proportion to the physical
and mental condition of the patient renderi~g her unable to
look after I1er own safety.
The Court further instructs the jury that if you believe from
a preponderance of the evidence in this case that Mrs. Thompson was admitted to the said hospital as a pay patient, who
expected shortly to be confined, ancl that soon after the birth
of the plaintiff she was delivered to a nurse, or some other employee of the hospital.; for treatment, and thereafter the plaintiff sustained a burn as a result of the negligent application of
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a hot water bottle, or ~ny other heat treatment, then you should
find your verdict for the plaintiff in· such sum as
page 12 ~ you deem reasonable and proper not to exceed $1Q,OOO.OO, the amount claimed in the notice.

INSTRUCTION NO. 2.
The Court instructs the jury that if you believe from a prepondei·ance of the evidence in this case and the instructions
as to the law that the plaintiff is entitled to recover damages,
then in estimating the same you may take into consideration:
1. Any and all bills for medicine, nursing and medical attention that the jury may pelieve reasonably necessary to be
expended by the plaintiff in an effort to effect a cure, or
remedy her injury.
.
2. Compensation for pain that she may have suffered and
may suffer as a result of the injury.
·
. 3. Also, compensation for the mental anguish that the injury may cause the plaintiff if you believe that she sustained
a permanent disfiguring sqar.
·
4. Compensation for any permanent disability the jury may
believe she will have as a result of the injury:

INSTRUCTION A.
The Court instructs the jury that you must consider this
case upon the evidence and the law laid down in the instructions of the court. Y 0,1 must not allow any sympathy you may
feel to influence your verdict. A verdict cannot be based, in
whole or in part, upon conjecture or surmise or sympathy,
but must be based solely upon the evidence in the case and
the histructions of the court.

INSTRUCTION B.
The court instructs the jury that the defendants were not
insurers of the safety of the plaintiff, but that the
page 13 ~ basis of this action is negligence. You are not to
presume 11egligence from the mere fact that an accident occurred, or that the plaintiff was injured as a result
thereof. On the contrary, there is a presumption that the defendants were not neg·ligent, until the plaintiff has proven the
contrary by a preponderance of all the evidence. The burden
rests upon the plaintiff to prove, not only that the defendants
were neg·ligent, but that th~ir negligence was a proximate
cause of the accident. This burden rests upon the plaintiff
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:throughout ±he .eutire trial., and p.uless you believe from the
~vidence that the plaintiff has .sustained this burd~, you must
find for th~ de.f endants. If you .ahollld believe, after hea,1,ing
.all the evidence, tluit it is just as probable that the defendants
·were :qot neg'lig:ent as that· they w.ere, then the plaintiff has
.failed to sustain the burden of proof in such case aud you
must find for tho def.endauts.

INSTRUCTION BV2-But where a person received injuries from some m~ans or
instrl.llnentalitity iu the control of the defe11dant which does
J1ot ordinarily occur where reasonable care is usea by the defoudant, and the injl.ll:Y occurs under such circumstances that
the defe11dant should bav.e the means of determining how it
t0ccurred IWd-the cause thereof and the plaintiff dGes not have
this information, then, the jury may infer that the injury was
<lue to some negligence of the defendant They are not oblig·ed to draw such inference, but may do so. And in the ab:sence of ·evidence .satisatorily ~bowing freedom from negligence may find a verdict for the plain tiff. But on the the
whole case the jury must believe from the preponderance of
the evidence that the injury -w.as due to the neg·ligence of the
defend~nt, before they cun find a verdict for the plaintiff.
page 14}

INSTBUCTION C.

The Comt instructs the jury that the law does not nudertake to bold some one liable for every accident; and in ord·er
fol· the defamdants to be beld liable in this case 1t must be
:shown that the defend-ants wexe guilty of negligence :proxlmately causing· the h1juries complained of.. If it appears from
the ev'idenoo that the defendants were g·uilty of no negligence,
then 1mder these circumst~nces it would be an unavoid&ble accident and the defendants coul4 n·ot be held liable for injuries
resulting therefrom.
Teste this 21st day of November, 1946.
HENRY C. LEIGH,
Judge, Corporation Court of Danville,
Virginia

CERTIFICATE OF EXCEPTION NO. 2.
The following instruction., numbered Bl/2 , was given ·by the
Court., to which action the defendant, by counsel, excepted:
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INSTRUCTION B~i.
But where a person received injuries. :from some means or
instrumentalitity in the control of the defendant. which does
not ordinarily occur where reasonable care is used by the defendant, and the injury occurs under such circumstances that
the defendant should have the mea11s of determining how it
occurred and the cause thereof and the plaintiff does not have
this information, then, the jury may infer that the injury was.
due to some negligence of the defendant. They are not obliged to draw such inference,. but may do so. And in the absence of evidence satisatorily showing freedom from. negligence may ·find a verdict fo1· the plaintiff. But on the the.
whole case the jury must believe from the preponpage 15 ~ derance of the evidence that the injury was due to
the negligence of the. defendant, before they ean.
find a verdict for the plaintiff..
·
Exception was taken by the defenda:nt's counsel to the giving of the foregoing instruction upon the following gronnds-:.
":M:r .. Meade: Counsel for the Defendant excepts to the ~iving of any instructions for the plaintiff upon· the ground that
the Court should have stricken out the evidence of the plain-.
tiff at the conclusion of the plaintiff's evidence, and also on
restatement of the motion at the conclusio1i of the defendant's.
evidence, upon the grounds fully set forth in the motions madep
The defendant, by Counsel, also excepts to the: giving of Instruction "B1h" on the ground that the doctrine of res ipsa
loquitwr is not applicable to the facts in this case. The reasons for this position taken by the defendant ,are fully set
forth in argument before the Court to strike out the plaintiff's evidence upon the g1·ound that ther_e was no evidence:
tending to prove .negligence on the part of the defendant, unless the Court adopted the res. ipsa loquititr doctrine.
''Defendant, by Counsel, again moves the Court to strike
out the plaintiff's evidence upon the ground that there is no
evidence to support a ·verdict in favor of the plaintiff.''

Which motion, the Court overruled, to which action of the
Court, the Defendant, by Counsel, excepted.
r;reste this 21st day of November, 1946. ·

.
HE}'TRY C. LEIGH,.
Judge, Corporation Court of Danvi11e,
Virginia
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page 16 ~ CERTIFICATE OF EXCEP.TION NO. 3.
The following evidence on hehalf of the plaintiff and the
defendant, respectively, is all of the evidence that was .introduced in the trial of this case with the exception of a statement of the account of Mrs. Gertrude Thompson with Danville
Community. Hospital, Inc9rporated, filed as plaintiff's Exhibit No. 1, and with the exception of a certified copy of the
charter of the defendant, which was filed as plaintiff's Exhibit
No. 2, which said two exhibits are identified and set forth in
their entirety at the end of said evidence., together with the
motions of the defendant made in regard to such evidence.
The jury·was duly impaneled, accepted and sworn.
page 17 ~
EVIDENCE.
Linda Thompson, an infant under the age of twenty-one years,
who sues by her father and next friend, G. Garnett Thompson

v.

Danville Community Hospital, Incorporated.

In the Corporation Court of the City of Danville,. Virginia,
on Monday, October 21, 1946-The Honorable Henry C. Leigh,
Judge, presiding.
Appearances: Messrs. R. Paul Sanford and . William
Clement, of Danville, Virginia, for the Plaintiff. Mr. Edwin
R Meade of Dantjlle, Virginia, for the Defendant.
Mr. Sanford: If th~ Court please, the name of the girl
suing in this case is Linda instead of "Glenda", and I would
like to amend the notice.
Mr. Meade: v.;r e have no objection.
BE IT REMEMBERED that upon the trial of this case,
on the 21st day of October, 1946, after the Jury had been duly
empaneled and sworn, the plaintiff, to maintain the issue
on her behalf, introduced the following evidence, to-wit:
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MR. G. GARNETT THOMPSON,
the first witness, having been first dtlly sworn, testified:
DIRECT EXAMINATION.

By M:r. R. Patil Sanford;
.
Q. You a1•e Mt•. G. Garnett Thompson?
A, Yes, sir.
page 18 ~ . Q. Are you the father of Linda Thompson, the
plaintiff in this suit 1
A. Yest sir.
Q. Mr. Thompson, did you make arrangements with the
Danville Cottmmnity Hospital to take ·care of your wife during her confinement back in March, 1942?
A. Yes, sir.
Q. Did you get a room for your wife in the hospital T
A. Yes, sir.
Q. Was tl1at a private room or what¥
A. Private room, yes, sir.
. .
Q. Are you a certificate holder in the Danville Community
Hospi~al?
A..No,.sir.
:
Q. When you made you1· agreement or had your understanding with the hospital, was it understood your wife and
child _\yOuld pay for being in the hospital?
A. Yes, sir, they' quizzed the did I have insurance or how
was i.t to be paid.
Q. What kind of insurance?
A. I had the E. B. A., and they wanted to knowQ. That ·was a type of insurance that did cover a part of
your hospital hill f
A. They were inquisitive as to who was responsible for the
bill.
Q. And you became responsible for the bill?
A. Absolutely.
Q. Can you give us the date you took yottl' wife to the
hospital t
page 19 r A. It was on the 14th of March, if it was before
midnight-I didn't see any clock at that timeor after midnight, the 15th. It was along about midnight.
Q. Who attended your wife?
A. Dr. l\foMann.
Q. When was the baby born?
A. It was born the 17th of March.
Q. Do you know about what time!

.

I
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Mr. Q. Garn:ett T}ionipson.

A. It was between two and three, I .didn't see a:m.y clock.
I can't recall to the· minute..
Q. Did anything happen to the baby while she was there
in the hospital, if you lw.owY
A. Only the Jnn-n.
Q.. :When did you first learn about the burn f
A. It was on the 24th. I had carried them home. I called. ·
·an ambul:ance and made arrangements' to go home and got
my wife's am1t to go with her on the ambulance, and· when
I got home, I found out she was burned, and my wife said
after I had g·one that they come in and reported to her about
the small burn being· on the baby, which they called a small
.burn.
Q. You say you knew nothing about it until after you got
the chilrl home?
·
A. That is right .
.Q. Can yon describe to the Jury what type of burn it was 7 .
A. It was on her buttock, and it was just about the size of a
silver dollar, and the child was awfully restless and crying;
and my wife was crying, and we made out with it
page 20 ~ that night, and the next day; and the next afternoon I went over and questioned them about the
burn myself.
·
Q. Who did you talk to?
A. Mrs. Stein now. She was Miss Fulton at that time, and
she said she didn't know how those burns got on the cllild, hut
to bring the child back and she would see they got the best· .
ccare, and Dr. McMann said it wouldn't be a· good id·ea for my
wife and child to separate on account of her breast and one
. thing :and another, so I carrie·d both of them on back. And
they treated them on-I can't repeat the exact date. Dr.
Purcell treated them and they asked about the family surgeon, and I told them Dr. Bourne) and they called in Dr.
.Bourne.
Q. You mean the hospital called in Dr. Bournef
A.. That is right.
Q. Did he operate on the child t
A. Yes.
Q. Was that operation successful!
Q. I)id it remove the scad
A. No, sir.
Q. How long after the burn was it that he operated on the
child? ·
.
A. I have no correct date, but it was around five weeks, I
would say. I have no date-I don't remember.
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Mr. -G. Garnett .Thompson.
Q.. You thiltlc it was about five weekS'7
A. About five weeks.
Q. How did the child act prior to the .operation f
page 21 ~ I me3:n, how did the burn affect the child after she
was in the hospital, between the time she was.
bttrned and the. time the Doctor operated on her t
A. The times I seen her she was awful fretful. I never
did see her wJ:ien she looked like she· was anyways at ease at.
all. ·
. ·
·
Q. After· the operation, did she seem to recover t
A. Until the time it healed, she suffered a right smart, but
after it healed she got ease for awhile.
Q. How has it been since she has gotten older 1
A. It is somewhat-itches, I might say. She scratches it
and rubs on it. I don't say it pains her, but it more or less
itches kind of like you would with a patch of poison oak on
you. If a ehigger bites her, or a mosquito, it seems to want
to bite her at that particular place and causes irritation.
Q. Does it affect her in her walkY
A. Sometimes she kind of twists. her leg and limps a little
bit. I never hardly always see her ·walking; she is always
hopping or skipping or pumping..
Q. Does it affect her now at nightf
A. Yes, she is awfully restless at night, wants you to rub
it or scratch it.
Q. Did you pay for that operation perfor~ed by Dr.
Bourne!
A. No, sir.
Q. You did not pay for it f
A. No, sir.
Q. Do you know who did f
page 22 ~ A .. I do not-whether it was ever paid.
Q. Did he ever send you a bill¥
A. D:c. Purcell sent me a bill, but I refused to pay it. He
said he would take that up with the Community Hospital,
that the bill got sent out unbelmowing to him.
Q. In other words, that he didn't send it to you. Did you
engage Dr. Purcell, or the hospital t
A~ The hospital did, I guess. I didn't.
Q. Now can you tell us, Mr. Thompson, why this child was
burned on March 17, 1942, that you waited four years try to
g~t anything from the hospital for damages Y ·
A. Well, they sa iil.

to

Mr. :Meade·: Is that a relevant question Y
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Mr. -G. Garnett Thompson.
Judge Leigh: Yes, sir, I think it is.
A. (continued) They said it wouldn't be any harm in it
and that the scar would be normal in a matter of time, and
that you couldn't hardly tell there had been any burn there.
Q. That was your understanding in the beginning?
· A. That is right.
. ·
Q. Then what did you :find over the period of years Y
A. Year by year it growed larger, and is hard gristle under
the skin, and gets larger as she gets larger, and the scar gets
tighter over that gristle.
.
Q. And in the beginning, you thought it wasn't going to
amount to anything¥
.
page 23 ~ A. Yes, and I would like to ask this gentleman
about the bathing suit, or strip tease (referring
to a remark of Defense Counsel in his opening statement to
the Jury), I would like to ask you, gentlemen of the JuryQ. That is just a statement made by Counsel.
A. If you put on a thin bathing suit, it would show.
Q. The scar would show through the suit?
A. I believe it would.
Mr. Sanford: The girl is here. The Jury can see the scar
for itself.
CROSS EXAMINATION.
By Mr. Edwin B. Meade:
Q. Mr. Thompson, how long did your wife stay in the
hospital after the little girl wns born?
A. Left on the 24th of March, and the baby was born the
17th.
Q. That was a week. Did you go up to see her at the
hospital from the time the baby wais born 7
A. Twice or three times a day. A day never passed that I
didn't see her.
Q. Did you see Dr. Purcell!
A. The first time I saw Dr. Purcell, he was in the room
with the baby.· Not during the time, I hadn't met Dr. Purcell then. That was after I carried her back. I never saw
Dr. Purcell at the hospital the first period my wife was there.
Q. Did you see a blister on the baby's hip when your wife
was there the :first time?
A. No.
,
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Mr. -G. Garnett Thompson.
Q. So you moved your wife and baby home after
a week's stay there. You say the E. B. A. paid
the hospital bilH
A. A portion of it. What it didn't, I paid.
Q. That was a hospitalization contract you had of some
kind. You said Dr. Purcell did not charge you; he said it
was a mistake. And Dr. Bourne did not charge you for lifting the burned place; and how long did your little girl stay
in the hospital when she went back for the operation Y
A. We removed her Mother's Dav.
Q. She was there some two or three weeks Y
A. Say four or five weeks.
Q. Some little time?
A. I don't know the exact date Mother's Day came on that
year.
.
Q. Did you pay her hospital bill for that service Y
A. No, sir.
Q. They didn't charge you anything. Did you take her
back to the hospital any time after thaU
.
two occasions
· A. I have had my wife up to the hospital
since then. I can't recall ~xactly how many.
Q. Were you at home in July, 1946, this year, when Dr.
Bourne examined your daughter, or did you take her to Dr.
Bourne's office Y
A. I took her over to D-r. Bourne's office.
Q. And he did examine her Y
A. Yes.
page 25 ~ Q. And he examined her with a view of determining her present injuries at the present time Y
A. Yes, sir.
Q. What did he tell you .about iU
A. He said he would advise to have it removed, to have
that scar removed .
. Q. For what purpose f
A. To take that bard gristle out from in there.
Q. Didn't he tell you that from the standpoint of looks, it
might be well to remove it; but so far as the scar was concerned, there was no injury there?
A. He said it was somewhat a nettle scar, and he wouldn't
think it would bother her more than restlessness.
Q. Didn't he tell ·you that that irritation came from a chigger bite or mosquito bite on the scar?
A. He said it probably did.
page 24

~
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Mrs. G. :Ga,.mett T'holhipson..
Q. And he did 1ell yuu the scar was ·causing 1ittle <it no dis:ability!/
A. He said it was a nettle sear.
- ·Q. Didn"t he say the reasGn for t~ scar itching there on
the side of her leg was a mosquito bilte 1
. A. No, he said the iITitation came from the scratching of
the mosquita, bite..
Q. Did you take your daughter up fo Dr.. Newman, :a ohild
:specialisU
A. Yes.
· Q. What did he tell you to do Y
.
A. He said he would leave it alone.
page 26} Q. Dr. Newman said if he were in your place,
he would leave the scar alone and not op~rate on

iU
A. Yes, sir. He said there would be a scar there...

RE-DIRECT EXAMINATION.

By Mr. R. Paul Sanford-:
Q. Have you the receipts from the hospital showing you
paid that bill!
A. Yes, sir.
Q. Let's have the bill. The amount of this bill, I believe,
is $49.75. That. coveTed the treatment to your wife .and :also
±he care of the baby 7

A. Yes.

1\1:r. Sanford: W·e would like to introduce tbis in 0vldertce
marlred Plaintiff's Exhibit No. 1.
MRS. G. GARNETT THOMPSON,
the next witness, having been first duly sworn, testified:
DIRECT EXAMINATION.
J3y Mr. R. Paul Sanford:
Q. You are Mrs. Garnett Thompson!
A. Yes.
·Q. Mrs. Thompson, are you the mother of Linda Thomp~
son?
A. Yes.
Q. Is that Linda there with you?
A.. Yes..
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Mrs. G.. Ganiett Tkomp$on.

Q. Were you confined in the Danville Community Hospital
on or about March 17, 19421
A. Yes.
page 27 ~ Q. At that time were you confined because you
were pregnant 1
A .. Yes ..
Q. Is that the child that was horn there in the hospital t
A., Yes... · :
, Q. After.. th~· child was born, did you see her for· several
days1
A. I saw her that afternoon..
.
Q. Were you thoroughly conscious, at that time f
A. No..
Q.. Did you have any knowledge of anything happening to
the child?.
A. No..
Q. When did you first know that something had happened
to the child Y
A.. On Maren 24, just before I went home.
Q. Then, who gave you the information Y
A. Mts.. Stein and Dr. McMann. They told me my child
had a burn on her hip that was receiv.ed by unknown; they
didn't know how it happened; and they gave-me a spray and
a liquid to carry home,. and I couldn't use it because she was
worse than I thought she was. .
Q. Were you cautioned while you were there in the hospital
about handling the child Y
A. I was told she was a very small child and to be careful
how I handled her.
Q. Di4 they say anything about what caused her condition r
A. They said she had a hard birth.
page 28 ~ Q. They didn't mention the fact she was bu med?
A. No.
Q. Do you know where the baby was taken after she was
delivered!
A. Just only to the nursery so far as I know.
Q. Anyhow, she· wasn't with you!
A. No, she wasn't with me..
Q. Mrs. Thompson, when did you first see the burn!
A. That afternoon when I went home.
Q. On the 24th of March?
A. Yes. I found a large burn on her hip covered with a
heavy top to it, and a lot of irritation and a lot of inflamed
under it.
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Mrs. G. Ga,rnett 1.'hompson.
Q.
A.
Q.
A.

How did it affect the child 1
In a lot of suffering.
·well did it affect her in her sleep'?
She didn't sleep any.
Q. How long did that continue?
A. Until after she was operated on.
Q. It is in evidence that Dr. Boume operated on lier at a
later date?
A. Yes.
Q. Do you know how long it was after she was burned befor she was operated on'f
A. She was five weeks old.
Q. Well, did she recover from that operntion ! Did thnt
remove the sear ¥ •
A. No, sir.
page 29 ~
Q. ,VclJ, deHeribc to the .Jury how the sc'ar hn~
troubled the little girl since t]rnt time, if it hn~
troubled her Y
A. It affects her in lier nig·hts' sleep now, and her leg aches
after she has played her day's play, and it is irritated hy
scratching· a lot.
Q. She scratches itt
A. Yes.
·
Q. Does she do that J"Cgula l'ly 1
A. Yes, even during the day while ~he is playing.
Q. You say she complainr,; that it .hurts l1C'r?

A.
Q.
A.
Q.

Yes.
Has it affected lwr wnlk in any way?
Yes, sir, she hops, and lier Jeg is kincl of hvistcd in it.
.Mrs. Thompson, will you show the .Tnl'y the Rear?

CWitness takes littlt• I..incla Thompsou a round in front of
.Jury' and shows them the scar.)

Q. Now the:,;c ]ittlc· spots 011 there.A. They Jrnve healed on r, mid thii;; is just: rea 1 ha rd l1ere,
aud the gristle is on the flesh of her leg. ·
Q. Mrs. Thompson, did you talk to t.he muses after yon
found ont the child lwd hacl this hurn to find out how it l1appencd 1
A. Yes.
Q. ·who did you talk fo?
A. !frs. Stein.
1
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Mrs. G. Ganudt 1.'hompson.
1,aµ;P :30 ~

Q. ,vilHt was Mrs. Steill 's position with the hospita I t

A. She was Superintendent. She told me she
,foh1 ·t know -how the hurn ]iappenecl, whether it came from
l1ot. water bottle~, aucl that she didn't know; that it was a
hum.
Q. Did she tell you that it havpened in tlw nursery?
A. Yes.
(J. And that it lmppcned on the 11i.ght, or the morning rather,
that the child was born 7
A. Yes.
.
(J. Mrs. Th.ompson, harn yon taken the child to doctors retentlr?
A.· The same Dr. Bourne hns seen lwr, nud so ]1as Dr.
] .1aug·ston.
Q. )Vere you JH'CRent when DI'. Bou rnc ~;aw her t
A. No, he carl'icd her.
Q. You don't know about wlit>ther an opcratiou was adviRcd or not?
A. _No, t don't.
.
Q. In the beginning, wns an 01wration advised?
.A..• When slw waR burned'?

Q. Yes.
A. Ye-s.
Q. Tell us hqw she got aloug after that operution?
A. She seemecl to have g·ot nlong vct·y well, I think it was
teu days from the time they operntecl until they removed the
~titdws. She waH in there until the 12th day of May. The
second Sunday in May was when we left.
pago 31 ~
Q. Yon tool~ lier hack to the hospital about four
weeki; after she WHK l>0l'n, you took lmr back for
the operation f
A. Yes. She-wm; five week8 ol<.1.
(J. Aud she Rtn~·ed in the hospital mitil Mny 101
A.. Yes.
(J. After you hroug-lit. her ]1ome, can you tell u~ whether
:-;Jw suffered auy vain or not'?
A. Yes, because the i::;car hadn't thoroughly lipaled up, aml
I lta<l to care fo1; lic1· until it did heal.
(i. Did she have m1y difficulty at"night about sleeping?
A. Yes, we had to give her r--omething to mnke her sleep.
8he slept on lier stomac]1 nntil ~he was almo!=.t four month8
old.
Q. You ·have showed the .Ju r~· the scar.. I notice on the
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Dr.. Walter McMam,n.
~nds ;of the scar., there is apparently s.orn.e irrita t:ion. De:scribe what caus-ed that.
A. From scratcl1ing and stretching.
Q. Is that concli tion .always JJresenU Is there :a.hv.ays .some
111Titation there!

~<\. Yies..
CROSS EXAMINATION-

J-h- l\Ir. Edwin R :Meade:
·Q. Mrs. 'Tllompsou, did you hav·e a )rnrd fonl.!l when .she
wa~ born!
A. Yes.
Q. And yo11. were 1·ig-1lt sick there i:n the llospita[ for son\.ettime?
A. Yus..
il>age 32 } Q. I b.eliev.e t!h:ey m:oved you hoa.ne afte\· one
w~ek!
. .\. Yes.
Q. And you say tl1ey didn't tell you ~l;wut the hum until
:you ,yere ready to go hom.e7
.A. Yes.
Q. And Dr. l\fol\fann and Mrs. Stein told yota .:a.bout it then2
A. Yes.
(J. And the ehHcl was only seveJl days oldJ
.A. Yes.
.
,
Q. Where do you liv,e f
A. Out on P:im:v Forest Road.
Q. Does the litfrc girl play dlur.ing the day t
.A. Yes, s11e plays..
.
Q- Plays ail day~ She runs and ski1)s r1nd hop8 and jumps?
A. And tllat is why I notice her a Jot. at night., is tha.t leg.
<~. She i~ restless 1
A. Yes..
DR. WALTER lVfoMANN,
the next. witness, having been first duly sworn, testified::
DIRECT EXAMINATION~

B v Mr. R. Paul Sanford:
·Q. You are Dr. Walter l\fcMann1
.A. Yes..

SuJ)1Teme Golilrt of Appeals of' Virginia,
Dr .. Walter· McMmwn.
page 33

f

:Mr.. Sanford: Will yw a:dmit his qnalmcations·t'
Mr. Meade: Yes, sir.
Q.. Dr. 1\foMann, do you have a: specialty!
A. Yes, sir, obstetrics.
Q. Did you treat Mrs. Garnett Thompson wf1«?n she was
in the hospital on or about :M:a1·ch 17, 1942 !
A. Yes, sir.
Q. Had she been a patient of yours prior to that time·Z'
A. I haven't my record. Yes, sir, she bad been.
Q. '\Vere you present wlleu the baby was born?
A. Yes, sir..
Q. Can you tell the Jury whether or not tile baby wa~ .
normalt
A. As. :m~in· as I can recall, tlle baby waH no11ual '\\'ltl,ouf:

any inj'un_es..
,
Q. Doctor, subsequently, did sometbing happen to the cI1ild r
A. The next day we found a blister on the baby's leg·~ the"
thigh, rather, to be exact.
Q.. Will you explain to the Jury what is the course of theconduct on the part of the hoHpital attenclauts aftc1· the chilcl
is born~?
A. It is usually-has its eyes fixed with sihrer nitrate~; th<.. .
baby's umbilical cord is looked after in the delivery room,.
and then it fa taken by the nurse to the nu rscry and wcig-hecT
and washed and put to heel It is· inspected-if there is any
condition that warrants i11spection, it is inspected frequently.
Q. Was there any condition in this case tlutt wnl"rantccl Hn
inspection? .
A. As near as· I can recall, sir, I don't tl1iuk :,,;o.
pag·e 34 ~
Q. Do they sometimes use hot water bottles 01·
something else to help g·cneratc heat?
.
A. Yes, sir.
Q. Could yon tell from thi~ hum what c,m~cd in
A. No.
Q. Do you Iiave an opinion'?
A. I I1ave an opinion if the ( kmrt wh-;heK it.
Q. Let 1s have your opinion.
·
A. I have tlrn opinion it ,vas n hot water bottle.
Q. If that hot water bottle 01· tile water put iu a hot wnte1·
bottle, was properly _tested, eould it have heen ,vn 1·n1 cinonµ:11
to have caused t11e burn f
A. I doubt it. Any hot wat.01~ in a liot wntel' hottle will
cause ·a burn if it is clircctlv on the skin.
Q. Would yon prescribr ·a treatment ~uch as thnt for a
Iittle baby T
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A. Yes, sir. It is a very common thing in a hospital if you
want to. g·et heat, to wrap a hot water bottle up, ;;ometime~
you even use two of them, and put it on. either side of the
baby.
Q. If that is clone in a proper way, it would not burn n
child?
A. No, sir.
Q. You were employed by l\fr. Thompson to look after tlw
mother of fhe child?
A. Yes, sir.
Q. Doctor, did you subsequently, or did someone else, eall
in another doctor to look after the child 'f
pag-e 35 ~
A. At that time, it was my practice to call Dr.
Purcell, who was a pediatrician, in almost all of
my cases, so I evidently called him.
Q. I believe you say you discovered the blister -on the Ranw
morning!
A. No, sir. I clidn 't discover it myself. I was told t.he
hahy had a blister, and I went and examined it.
·Q. Do you know what nurses, or wllat r_rnrse, bud charge of
the babyf
A. I haven't the slightest idea, sir, I am son·y.
Q. Who informed you about the blister·?
A. The nursery nurse, and who that was, don't recall at
this time.
q. That wns Mrs. Al Stein .or Miss Fulton !
A. I d011 't recall, Hir.

r

CROSS EXA~HNATION.
By l\Ir. Edwin B. Meade:
Q. Dr. Mcl\fann, how· long ditl :Mrs. Thompson remain in
the delivery room before sbe gave birth to this cl1ild f
A. Any way I would an8wer that would he guessing.
Q. D.o you recall wlwther :.;he had a harcl time 01; an easy
time'?
A. As near as I can recall, i:,;he did have a rather difficult
labor and difficult deliverv.
Q: Then the child had ~1 hard birth?
A. Yes.
.
Q. Do you recall whether the child was unusu~1lly small?
A. No, sir, I don't. Thinking baC'k over it, it i;;ePrn8 to me
it wns of average size.·
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.Q. Do you remember enough to say whether it
was red, very red, or whether it was a lig·htenecl
r:olor·t Do you recall~,
, which means
A. It seems to me it was a little
it <lidn 't have a red color and didn't have a white· color. It
did have a bluish tinge.
Q. Do you know whether you rec.1uired the nurses to put it
in a resuscitator bassinet in the delivery room 1
A. Usual1y, when a baby is somewliat
, we
µ;ive them oxygen. It very likely could have had oxygen.
· Q. And it very likely could have bceu put in, under your
orders, in the resuscitator bassincU
A. vVe don't leave them in the resuscitator bassinet but as
Hoon as the oxygen has gotten rid of the bliie cliscoloratiou,
we usually send them straight to the nursery.
Q. Do you recall whether thi~ baby on thi:-: particular oceasion was put in a resuscitator bassinet?
A. It could have been.
.
Q. And you say when the coloring dears up, you tnke them
to the nursery f
A. Yes.
·Q. Do you recall whetlier on this oeca8ion you g-ave nn~.,. directions as to taking the baby out into the umseryt
A. It is usua1ly tnken out as soon as the mother leaves tlw
delivery room. ·
Q. Do you have ,rny idea how long the mother
. page 37 ~ remained ·in the delivery room from tlw tinfo y-ou
actually delivered tl1e baby'!
A. It couldn't have been over half ,111 l1oin from the time
of delivery.
CJ. Theii it was possible for that little baby to lwvc beeu in
that resuscitator bassinet for H little over half a11 hour?
A. It is poss1ble.
Q. How does that operate? Does it provicfa a warm place
fo1· the babv? .
A. Yes. ·
Q. By what means?
A. Electric lig-ht hulhs.
Q. How many?
A. I believe it i:-; four.
Q. Six, isn't it? ·
.A. Four or six. It is over two.
(J. And there is a scparnfo switch for eaelt p.air?

'
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.A.• I hardly -cv:er haw-as near as I can remember, it is a.
:separate switch for each side.
·
, Q. So you cm1 tum on part of the bulbs Gr y@u can turn
:them all on?
A. Yes.
Q. Isn't it n fact that smne babies, just like people, have
much more delicate ~kin tiban others 1
A. Yes.
Q. .And isn't it a fact that a hot water bottle or a resuscitator basshtet at a certain temperature might be perfectly all
right for an average baby, but if you find a baby with unusually tender skin, you might have a blister as a ·result of a
Ima t treatment 1
paµ:c 38 ~ A. It is possible..
Q. Of course you have 110 idea at the time of d<-1li vering a baby just what condition the skin is with referience to sensitiveness? You have no way -of knowing·?
A. No, sir.
Q. You were there iu the delivery room uutil .:i\lrs. Thomp~on was actually moved to her room!
A.. Yes, sir. ·
;
Q. Do you recall them movii)g the baby 2 Did you tell a
nurse to take the baby out?
A. That is done without mv orders..
· Q. Do you recall then that the baby was earried ouU
A. It vcnr prohnbly was, right away. If I l1ad pronounce<l
the baby 0. K., which I don !t liave any recollection of not
doing, it. wa:,; m_ovell out immediately without auy orclel's from
lll'C..

Q. '\Vlith a baby le::-;s than an hour old, which this one was
nt tl1e time- you W"lmt out of the delivery room, was it rea~onably pos~illle for the child to have been burned in tlw delivery room, ol' ctftcl' it reached tlm nursery, all(l then some
few hours elapsed before the blister showed np t That would
he rc~asonahl~· possible, wouldu 't it?
A. Yes, sir, I would think so.
Q. So when yon were advised by the Hurscry 11uri-::c.\ or
whoever the Blll'HP was, the next day about the burn, the burn
-You saw it at that time! You wPnt and looked at tho
hahy!
A. Yes, sir.
pag·(_~ 3!J } Q. Do you recall what kirnl of bli~t~I' it was? Do
You recal1 the size of it?
A. As nenr as I can recall, it was a hfodpr nhont tht~ Rize
of a flattened out g-olf ball, say.
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Q . .As you looked at that blister, was it reasonably possible
for that blister to have been brought about by heat at some
time a few hou1·s before, or several hours before¥
· A. Not several hours before, I don't think.
Q. When did you first see iU
A. The next morning after delivery.
Q. Did you tell the mother about the blister at that time 1
A. Thinking over· the case, Mrs. Thompson had a real difficult delivery. I dou 't like to worry the patients if I think we
can get out of it any way; so I very .likely didn't say anything
to her at the time, hoping it would go away and uot have to
worry her about that.
Q. You probably did not tell her about it 1
A. Most probably I did it on purpose.
Q. That blister was about the size of a mashed golf baII, ot·
a silver dolla1· 1·
. A. Yes.
Q. Did it look particularly bad Y
A. As near. as I can recall, sir, it looked just like a hliste1·.
Q. Under an ordinary course of treatment, blisters of that
type, ai·e they usually absorbed f
.A.. The exudate in it is usually absorbed, and it is usually
all right.
page .J.O ~
Q. Can you express an opinion as to wh~r the
blister in this particular case didu 't clear up 'l
A. No, sir.
Q. That is something beyond your knowledge and control t
A. Yes, sir.
.
.
Q. As soon as you found the blister, or ,,,as sl1ow11 the
blister, did yon immediately can in Dr. Purcell'?
A. I don't know whether I did it inu11ecliately or not, but
treatment was started immediately.
Q. You didn't think it imperative to Htop and g-o call him
up, .but you just wanted him to come in because that was his
line of work?
A. I clidn 't rnsb to the phone immediately.
Q. He did come in that day?
A. I don't know.
Q. He did come in, in response to your request, and he did
treat the child before she left the hospital t
A. Yes.
Q. Did you see the mother after she foft the l10spital fol.
lowing her delivery?
A. The patient usually comes back wlwn the baby is a
month old; and when it is six weeks old. 1 have 110 recollection
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whether she came back, and I don't recall whether I went out
to the home to see 4er or not.
RE-DIRECT EXAMINATION.

Q. Doctor, I believe you said that you didn't recall that there was lmything wrong with the baby
or that it was necessary to put the baby in wlrnt
ever you call this bassinet, rcsuscitator1
A. I am the one who usually gives the order in the delivery
room to put the baby in the resuscitator.
Q. You have no recollection of doing· it in this case?
A. If it was in the ref-iuscitator,. I gave the order. It ver?
. likely was, bceause as nearly as I can recall, tl10 mother lmJ
a most difficult delivery nnd the babies usually have to lmve
a little help after that.
ci. This resuscitator, I believe y9u say, is warmed by electric light bulbs!
A. Yes.
Q. Is there any reason why the heat from tho:-;e light bulh~
could lrnvc blistered this child'?
A. I don't see how it could.
Q. It is your opinion t]wt the blister on the child came
from H hot water bottle?
A. That i8 my 01mnon.
page 41

~

RE-CROSS gxAMINATION.
By ~fr. Ji_~dwiu B. Meade:
Q. Dr. ]\fo:Mann, if the nurse ,vho was on the floor in chargo
of the nurserv at the time of the birth of this child said she
took the hab{r out of the resuscitator bassinet in the deliv(H'~7 room, ?Oll wouldu 't deny it f
A. No, Hir.
Q. Don't you think if you hnd a new-horn baby
pap;c 42 ~ that was ycry blue, as you express it; the mother
had a difficult time; the child had a hard birth;
and the child m1s a type that had a very delicate skin or fles]1;
and you put that child, or the nurse or whoever waR required
to do it-put the child in that resuscitator bassinet, and turned
it on, all Hix or four of those bulbs, and left the child in therCl
for half an hot~ r, don't :"OU think it is po:..;sible for the cl1ild
to have received a bfo,ter from that?
A. No, I don't think so. It doesn't st cm l'Cnsonn blc it w·ou]d
leave it in just one spot. All the timr that lws been use~l, I
havcu 't heard of one being burned.
1
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Q. 1Io~v i~ that hassinet made?
A. (Pointing) That waste paper basket,. imagine i;;ome
flting- about twice as big as that, and about half the heigl1t,
an,l with m1 iron gTille, and with blankets over that, wit]1 tl1e
bulbs undcme,ath at least, I w·oulcl estimate, two to three
inehes from the iron grille.
Q. The lmlbs underneath f ·
A. Yes.
Q. Suppose, for instance, the blankets on top of the iron
g·rille, suppose they got rumpled or turned in some way and
exposed tho iron grills so that the little, 11ew-born baby would
touch one of those~ ii:-on grilles, wouldn't it he reasonably pos·
Riblc to be burned in that way?
A. It rnig·bt be possible, but I wouldn't think probable.
Q. Certainly if the blanket was not covering the gTille, it
1.vouldn 't burn it?
A. I hate to be obstinate, but I don't think Ro.
Q. The bulbs are throwing· the heat rig·ht on the grille?
A. 1,..es.
·
pag-e 43 ~
Q. And you mean to say that if you took the
blankets out of the resuscitator and laid the bahv
on the grills, it wouldn't burn?
·
A. No person, let alone a nm·Re, is going- to put a bahy directly on an iron µ,Tille.
Q. I understand' that, but you didn't auswel' my question.
If they did do that, the baby ·would hurn °/
~- I don't know, but as I have bem1 saying, it would have
to stay tlrnre one awful long time.
Q. After all, the baby is not but a lrnlf an hour old, and if
you take out the hhrnkets and put the baby right 011 the grille,
put the baby right on that iron µ,Tille, don't yon thi11k it would
hum the baby ?
A. I don't thiHk in the delivery room with one, two, three,
with at lea Rt fou 1' people in that small delivery room, with a
haby, that we thought necessary to look after enough to put
it there, I don't think it could possibly be put 011 that iron
gTille without tis knowing sometlling- a bout it; and I also think
if it was blistered, we would see it-not the next morning.
Q. You would ~ee it the minute you picked it up to take it
4

0

ouU
A. Yes.

Q. ,vhen doei,; the mll'~r· put the diaper on a 11cw-hol'n baby!
A. You 1rnve g·ot me. I don't know.,
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Rccalletl, testified :

·nIR.ECT EXA1IINAT[ON~

ny

l\Ir. R. Paul Sanford:
Q. M..r. Thompsun, you testified awlrilc -ag-o that
JJage 44 "} you took the child to Dr.. Bomr:ne, and he au.vised
·

· unotbm· -0peraHon1

A. Y:es, ·sir.
Q. VVhy havcn 't you had tha't op-eraticrn, or do yon expect
to l1ave the cl1ild OfJCrat-ed -on a.gain°?
A.. No, sfr, because the 'Operation. the first fime w:asn 't a
:success, :and was not to leave any scar wl1atsoever, · and it
didn't, and I wouldn't take a cliance again.
Q. I believe you testified on cross examination that Dr.
Newman advi~ed yo.n not. t.Q bav~ the child operated on 1

A~ ·Yes, sk
CH08'S EXAMINATION.
, Jh· Mr. Edwin B. l\foade·:
·ci. I believe you said the reas011 you are not lrnving · the
·operation perfomwd, is that you do uot feel certain .tbat yt0u.
,.can have the scar removed!
A. That is r·ig11L

Bv MT. Sanford-;
·Q. I am ·not &'lll'o fhe lm·y ~aug~it tl1ls.

DI.d you recelve
:advice as to what the other operation ,vould do for the child?
.A. 'They said it wouldn't leave any scar, and that in a small
length .of fime., y•.cm ,v.ouldn 't eve.u know tlrnre had been a s!l.ar
:there..
BY Mr. ·.Mead~-: .
·Q- Who told you tliat?
A. The hospital officials.
Q. VVbo did the opm.·ating··~
A. Dr. Bourne.
Q. Diel you ask him?
lJag~ 45 } A. No, sir. I didn't folk to him befol'e tl1e op·
eration.
Q. And yon didn't tnlk to him after the• operation until July
of this vear?
.A- Yes, sir_
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By M.u Samford:
Q.. The hospital did all cf that themselves.. They are the
@ne that contacted Dr. Bourne'!
r

A. Yes,. sir ..
Mr .. Sanford~ If the Court please, just :for the sake- of the
.1.·ecord, I want to introduce the charter of this. co.rporation
(Danville Community Hospital, Incorporated) for the purpose only of showing that it is not a charitable institution~
.Judge Leig·h: All rig·l1t, sir..
Mr .. Sanford.: Mark this '.'Plaintiff's Exhibit No 2' '.
Mr. Meade·: As I understand,. when it is introduced as an
exhibit, you cai1 '.t limit it.
Judge Leigh: It is bQfore the Court..
Mr. Meade:. And it is before the Jury, too.
.
Mr. Sanford: I introduce it to get it iuto the record fo1· the
imrpose of the Court passing upon whether this is a clmritahle
mstitution as a matter of law..
.
Judge Leigh: I think the Court has got to rulepag·e 46 ~ upon all written i11strumcnts, so I don't think that
is material, whether it is introduced in the record,.
or whether it isn't ..
Mr. Sanford: \Ve a re tJuiougb, sir.
Mr. Mea{le: Could vou give' us a few minutes ,q
1 m1t to take, up some matter with
Judg·e ·Leigh: Do
the Court?
Mr. Meade: Yes ..
•Judge Leigh: .Just let the .Jury retire.

you ~

( The J n ry is ta ken fro111 the Courtroom.}

Mr. :Meade: :May it. 1jlease the Court! the Defendant wiHl10sat this time to move the Court to 8trike ont the Plai1ttiff 'K
evidence on two grounds: JPirst-on the ground that tlw
charter of the Defe1idant shows that the DC'fendant is u charitable organization, organizec1, not for profit and gain. ThiK
fact is show bv tlie Exl1ibit Charter introduced as an exhibit
for the Plaintiff. Secondly-upon the p:round that tlw Plaintiff has failed to show any negligence whatsoever on tlw part
of the Defendant hospital, unless the Conrt is prepnrcd to
apply the doctrine of res ·ipMI loquitur in this case. The o.nly
evidence dealing· with a possible negligence o-f tho Defendm1t
is that the c11ild was burned as a result of a hot water hottl(l,
but that cloesn 't ~J1ow neg1igence. Tt is ronceivahle that u
child could be burned with a l10t water bottle without anyhody
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being- negligent. The child might roll around aml
page 47 ~ g·et from under a blanket. They haven't shown the
usual course of treating· a child. · The baby might
roll out of a blanket mid up against a hot water bottle. There
is nothing in the evidence at all to pin any ne!!;ligence on the
defendant. There is onlv evidence that the child was bumc<.1
· on ~larch 17, 1942, nn<l tliat the child has a scar on it, and that
the child received the burn in the Danville Community Hospital, and that it is tbe opinion of Dr. Mcl\fann that the- ehild
mig·ht have-been burned, or was burned: by a hot water bottle.
Of course, if the Court is prepared to say that the doctrine of
res ipsa loquitur is applicable, then they have m::ide out. a
case. One reason is that the evidence is not peeuliarly within
the reach of the Defendant as of the date of the accident. The
evidence was in the reach of the Plaintiff just as well, because
you had four nurses in the delivery 1·oom; you had a nurse
on the hall that could have been .;ummoned here to testifv
and to run the cause of this injury down. They waited fou"'r
years and a half, and these people are scattered o:ver· all the
United States., mid f.iOme of them can't ·be found; ancl tl1e other
reason, the doctrine of r<'s ipsa, loq-uitu.r is not applicable, is
where tbe injmies might have been caused by one of two
causes, then the doctrine does not apply.
There are two
causes tl1at might luffc caused the injuries in this ease. One
might have been the hot water bottle, and the otl1er was the
resuscitator bassinet. Dr. l\kMann testified, in re.fleeting
back on the situation, that he nctually had directed
page 48 ~ that Hie baby be put in that resuscitator bassinet
because it was blue. If that little baby got in that
bassinet, it didn't have to be put in there on that bare grille;
the blanket forms n bed there, but the blanket might have
g·otten pushed u1:, or in 8ome way the baby's side touched one
of tl1ose grilleR; and yon have got four to six electric light
bulbs burning rig-ht under an iron grille, mid being a heat
conductor like metal iR, it would get hot; and it is reasonably
possible that that child got burned as a result of that exposure.
,vhen you have got that situation, you do not apply the doctrine of res ipsa. loqwitur. So, for the two reasons set forth,
we move that the plaintiff's evidence be stricken and that the
.Jurv be directed to return a verdict for the defendant.
Jiulge Leig·h: On the first ground of your motion to strike
the evidence, as I said earlier this moming·~ that is a question
on ,vhich ~vou may hP, <>oITect, and on which you m:=t~y- be iucorrect. Frankly, I am vcr:r doubtful :tl1out the charter of
this hospital, as to whether it is H elw l'it:1 hle corporation, or
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not. My off-hand opinion, without the benefit of any deci:-.ions on the subject, would cause me to·declare that it is not~
charitable corporation. I am not sufficiently apprised to take
that responsibility on the spur of the moment .. If I were compelled to do it, I would rule that it was not.-On the second
ground, I think the ·res ipsa loquitur doctrine is subpage 49 ~- mitted to the Jury in this ease, because it seems to
me that it is the verv essence of the doctrine when
the child is turned over to the hospital, and the ~hild receives
an injury which is not the necessary or probable 01· usual reirnlt of the methods followed, that that devolves upon the defendant the burden of introducing evidence to-certainly the
ehi]cl is unable to speak, and how far it would be bound by
the parents' ability ta present evidence~ UUJ.Y present an in. t.eresting question, but the real basis of tbe res ipsa. loquitur
doctrine is on two pliases. The first, if the evidence is in posi:::ussion or can be in the 1.JOssession of the defendant, and is
not available to the plaintiff. That is probably the primary
renson; a:nd the second basis is that the injury is such that
with reasonable ca l'C it does not ordinarily arise. Frankly,
if the evidence iH equally available to both parties, I agree
,vitb you that the res ipsa loquitur doctrine does not apply,
that the h~u·den rcmnins as in any other case, and the plaintiff is required to ~o fonvard with the evidence; but in this
eaw?. it do<?s seem to me that ,yhe1·e a person is burned in a
hospital, 1hat in the absence of sho,ving how the person is
burned, tliat the hospital is put in one of two pm;ition; that
they used the wrong treatment, basically, or that they imprope1·ly usml a good tnmtrnent. I vrnuld have several viewpoints
111 thi/') caHe ·whether they are correct, I don't know. I think
thb: that a perfectly safe hot water bottle or electric pad
may be applied for n certain length of time, and
page 50 ~ may lweome very unsafe if allowed to remain too
long. 1\s I understand, heat is cumulative. You
<'ould stand a ]wt water bottle for n few minutes that vou
vouldn 't Rtnnd fo1· H long;cr length of time. l think the same
thinµ: is true of thos<. bulbs., but it does seem tluit Dr. McMmm 's cixplm1ation of where a baby µ;ets burned on a grille,
that it is hardly probable it would localize itself in one tiny
i-:pot. I didn't see tl,c C'hild m:n;elf this inorning·, as to where
that was on the child's body. That would be -very persuasive
from a ~Jury's standpoint. I don't think a new-born baby
would get over on it:-- Hide, and it i:.ecms to me that unless we
HRRume that a little part of the p;rille p;ot uncovered~ and that
t.hl' heat got focns0<l-I didn't 1mderRtan<l about the grille. I
lwa rel Dr. Mcl\fann. I read a grct dcnl hy a very high powered
1
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oulb at night, just dealing with personal experienoos. · The
.bulb is pretty big, and I have been noticing for a year or so·
that oue side of my face is sunburned, and it comes .from that
.bulb. I can see where it could.make a blister-I c.an visualize
that .o.ne bulb could have gotten on the child there•. I s~ppose
those b.ulb.s would have been toned down e~ough to avoid- that.
.I understand now the bulbs a re underneatb this grille, a.nd I
,don't know .anything about it, and I have very little per.sonal
1Cxperience. I don't know how much movement a new-born
baby would have with reference to arranging· the cover or the
mattress there.
page 51} Mr. Meade: :May I add to my. motion this: On
·
the ground that the doctrine. of res ipsa. l,o_qititur
-does not apply-that all witnesses were just as .available to
the plaintiff af; they were to the defendant at the time of the
<1cciclent and there is no-•
Judge Leig·h: I ,vill have to interrupt you, because I think.
the very basis of the res ipsa loquitur doctrine ·goes back to
the employees of the defendant, and if you. jump over that,
You don't have anv doctrine at all.
~ Mr. ~Meade: Ti1e position we take is that the doctrine is
110t applicable, because although tl1ey were employees of the
defendant. nnrses-thev could have been summoned here to
Court: They ar0 scatferccl; the doctor was engag·ed by the
plaintiff, and they 1iad liim avai]able. And the only thing I
-sec that is not available to the plaintiff is the records of the
]10spital and they had a perfect right under the raw to subJJoena those record8 l1eTc unclce1· a :~ubvoena clue-es tecum, so
·with the records in theh· possession ancl with the testimony
of those who were present during the time the baby was
lmnmd, or from the time the baby was bo1·n up until the time
it \vas discovm-ctl, ·we say in view of those facts and in view
of the further fact tlmt it ,vas possible for the child to have
lJeen lmrned in the clelivel'v room under the direction of Dr.
l\Ic:Maun,. all independent contractor, and for wl1ose acts the
hospital is not reBponsible, that the burn could have occurred
then, ~ma the doctrine of res ,ipsa loqu.ritur is not
vage 52 l applicable in that.
.J ndge Leigh : Tl ie Court is not in acconl with
You. I will oyermle the motion.
· ::.\fr. l\Ieadc: w· e except to your ruling.
ludge Lcig·h: I am simply not satisfied on the other situation. I wish these pleading·s on that score had been presented to the Comt last week. I am not satisfied on that score ..
Of course if ti1is cmi be classifi<.'cl as a charitable institution
under the Virgjnia doctrine as the law is now written, there

.. !<1-
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eould'be no recovery, because there is no scintilla of evidence
·to show that the defendant was neg·ligent in failing to employ
reasonably skilfod servauts ;. or, affirmatively,. that they em:-ployed upskilled servants. Mr. Sanford's case would fall 011
that score. I will have to go along with the case as best I
can before I can make mv determination tliat this is a charitable iut~titution.
..
Mr. Meade: That is the first ground of our motion.
Judg·e Leigh: The only question that puzzles me is the,
question of whether this is a charitable corporationM l will
have to ·formulate my opiniou as best I can. As far as the
cha1·ter is concerned, I am in very grave doubt about it. I
am in doubt as to ,vbethel' it may be proper; atid therefore, ·
I will have to let it in and take care of it the best I can.
Mr. :M:eade: The Court understood we except.e<l
page 53 ~ to the ruling of the Court in this particulal'.
-Judge Leigh: Yes, sir.
7

The Jury was returned to the Courtroom.
DR. H. R .. BOURNE,
the first witness called 011 behalf of Dcfeudaut, having been
first duly sworn, testified:

.

DIRECT E.X:Al\IINATION.

By Mr. Edwin B. Meade:
Q. You are Dr. H. R. Bourne f

A. Yes, sir.

·wm

l\fr. Meade=
you admit bfa qualificfCtiom;;,. 1fr. Sanford?
Mr. Sanford: Yes, sir..
.
Q. Back in 1942, do you recall having· performed an operation on the little girl I1ere 1 Linda rrhompson, to correct a hum
on her left buttoch 2
A .. I do, after it is brought to my attention about two or
three montT1s ago. I lmd a time remembering what T did ..
What I did at tl1at time, the child has a hurn about as wide
as my finger, and in order to make it heal much faster than
if it liad granulated across., we elected to put sutures i11 and
pull the areas together.
pulled it tog·ethcr; as well as I
remember, it was more or less round.
Q. You said it was about as_ wide as your tinged
.
A. I think it was about something like that 1 and we pulle<l
it tog·ether~
·

·we
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Q. I just wondered whether you remembered whether it was
round or long 1
A. I couldn't sav.
pag·e 54 ~
Q. You did correct the situation as you saw it;
and is that what you would call a minor operation,
or would you call it a major operation 1
A. It was a minor operation.
Q. What is the usual result of that type of operation?
A. That operation-you wouldn't attempt to do a plastic
job. It was either put some skin grafts on there or go ahead
and pull it together and suture it together; and in view of the
child's age, I thought it would be better to go ahead and suture
it rather than put skin grafts on it.
Q. Did you see the child after you· completed the operation
and the treatment, following the operation, up until this summer?
A.· Not that I recall.
Q. Did the child's father bring the- child in to your office in
July, this summer?
A. Yes.
Q. Did you examine this scar?
A. Yes.
Q. Diel you examine this place where it was burned on her
legf
A. Yes.
Q. Did you thoroughly examine her with reference to her
reflexes and so on f
A. I don't know how thoroughly-·
Q. Did you find any permanent injury there in that leg?
A. No permanent injury Pxcept that she has a: scar.
Q. And that is permanent from an aesthetic
page 55 ~ standpoint 1
A. Yes.
Q. And did you advise h~m that that scar could be remove<l
from another operation 1
A. I told him it could be removed, but I didn't necessarily
advise him to do that, but I told him it could be done.
Q.
ere you dealing pure.ly from an aesthetic viewpoint T
A. Yes.
Q. Yon did not find any permanent injury other than there
is a scar there 1
A. Yes.
CROSS EXA:MI~.ATION.

,v

By Mr. R. Paul Sanford:
Q. Doctor, at the time, was your attention called to the fact
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that the child was limpiHg, or tbat she had some little difficulty
in her walk ?
A. Not that I remember, and I particularly watched the
child walk in awhile ago, and that she didn't limp.
Q. Did you notice that when she walked, she would twist
her foot?
A. No, and I don't think she would do that from the scar.
Q. The purpose of your first operation was to make the.
wound heal f
A. Yes.
Q. Do you recall that. you didn 'f perform this operation until four or five weeks after the child was burned f
page 56 ~ A. I don't remember. As well as I remember
Dr. Purcell called and asked me to do it. I don't
rememb~r .very much about it.
Q. Do you remember whether or not Dr. ;pureell or tho hospital called you f
A. I tbink Dr. Purcell called me.
Q. Do you know who paid you for it?
A. I don't think anybody paid me. I don't think I rendered
any bill, as well as I remember.
Q. ·what would he the cost, Doctor, of this operation that
you think now would relieve a large portion of the scarf
A. I imagine $50.or $75 ,vould be the Doctor's fee.
(J. And the hospital of course would he in addition to that.
Doctor, as tlie .child has gTown, the seal' has naturally grown
also. Is that r1gllt '?
A. I guess it has grown some.
Q. The scar is a great deal bigger uo,v than when you were
working on it?
A. To be frank ,vi th you, I couldn't say.
Q. · You have forµ;otten how large it was then?
A. I have forgotten how large it wn~ then.
0

l\fR. D. B. EDWARDS,
the next witnesH, lmving been first duly sworn, testified:

DIHl~CT EXAi\fINATION".
Bv Mr. Edwin B. :Mende: .
·Q. You are Mr. D. B. Edwards?
A. Yes, sir.
page 57 }·
Q. Are you Commissioncl' of tho Revenue for the
Citv of Danville!
A. Ye~~, sir.··

Danville Oo:rnmuni~y Hospltal v. Linda Thompson.
D. R Edwards.

·Q. Mr. Edwards., how long· have you p.een Commissioner 1
A. Since 1942.
·
Q. Is the Danville Conununity Hos_pita.l ,.exempt from taxation of any kind on the part of the State because of the fact
it is a charitable institution!
Mr. Sanford: 1Ve object to tlie introduction of this evidence or any amrwer he may make thereto.
Judge Leigh: 1 think the objection must be sustained. I
don't think th.at .Mr. Edwards' classification is controlling.
1 think that burden is upon the Court, not upon how Mr. Edwa 1·,1s proceeds.
Mr. Meade: The purpose of Mr. Edwards' testimony is of
course nof to construe tlle statute,, but is to show what interpretation the Department of Taxation for the State of Virginia bas placed. on the law. .
·
Judge Leigh : I tbiuk that is a mere substitution of their
judgment for tlrn Court's judgment. I would like very much
to be guided by the Department of Taxation., but I don't think
the Court can accept that aid in deciding this matter. I don't
think the Court can get relief in the solution of that question
in that way.
.Mr. Meade: And you feel we cannot prove that
pag·c 58 } tliii:; institution does not pay t~xes 1
J udg-c Leigh: You can put it in the record in
the ,Jury's .absence. If you want the Jury to go out, yon can
1mt it in the record.
·
Mr. :Meade: I can vouch for what be ,vill sav if Mr. Sanford will agree to that.
·
.,
Mr.. Sanford: .Just to save time, be can put it in the record.
Mr.. Meade : And his answer would be ''Yes'' to the .quest ion_, :aud the Court .s1u;tains the objection.
0

Q. Mr~ Edwanh, do your records show that for the year
HJ42, the Danville Conuum1ity Hospital was exempt from the
payment of any taxes on account of the City of Danville?
A. Yes.
Q. And do your l)Ooks show that this institution is classified
as a cl1a rituble institution?
A. The taxes were exempted as of December 31, 1937, by
,order of tlw Council.
)

l
i
't

'1

I\Ir. Sanford~ I t11ink the ;run'." sl10uld he instructed that
thev are 11ot to pav anv attenti01i' to this evidence.
iudge Leigl1: That
take care of it, l think.
:Mr. l\Ieadc: I don't know whether I excepted to the ruling
of the Court on excluding- this evidence a few minutes ago.

will

.a
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MRS. ALBERT STEI.i~.,
the next witness, having been first duly sworn,. tes:-

tified:.

DIRECT EXAMINATION ..
By :Mr. Eclwin B. :M:eade :.
Q. You are Mrs. Albert Stein 1.
A .. Yes ..
Q. Mrs.. Stein, were you S-qperinterrdeut of' Ute Danville
Community Hospital in the year 19421
A. Yes, I was until September., 1942 ..
Q. ·Were· you Superintendent of the hospital when it ·waf:·.
tliscovered that little Linda Thompson sufferecl a burn some
time fallowing her birth on March 17, 194:H
A. Yes.
Q. Do you recall who gave you that information·t
A. I am not positive which nurse g·ave it to me.
Q. Do you recall when it was. tbat you received the informationf
.A. I know it was late in the- moruing.
· Q- On the night following the birth l
A. The morning of the 17th.
Q. Wl10 was the 1·esident physician at ilie hospital at that
time¥
A. Dr. Doyle.
Q. Do you know where he is f
A. No; I don't.
Q. Did he go into the service f
A. Yes, be did.
page 6'0 ~ Q. Did he attend this little child immediately after it was discovered it was burned;. was he called
inf
A. That, I don't 1·emember.
Q. Did ~ou make an iuvestigatio11, or try to find out just
how tl1e child was bumed ¥
A. Yes, I did.
Q. Did you ever find how and when the cllild was burned r
A. I never did find out bow it was burned.
Q. Do you~ 1·emember who was in char~e of tlie delivery
r·oom at the time, or shortly after, the child was horn?
A. No, I don't. I remember the nurses that were on nig;ht
duty, but I don't remember which one was in char~e. I remember three nurses that were on nfa:ht dutv.
.,
·
Q. W oul<l you give me their names: please '1
A. Miss Turpin, Miss Alpine and Miss Crow·.
0
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Q. Do you recall the operation being performed by Dr.
Bourne?
A. Yes, I do.
Q. Did the hospital take care of the little girl during that
time 1
A. Yes,, sir.
Q. And you were Superintendent 1
A. Yes,, sir.
Q. What is the usual routine with reference to using hot
water bottles for infants immediately after birth, or shortly
after birth i
A. If it is particularly cool, you always put hot
page 61 ~ water bottles around a new-born baby. lf · the
weather is unusually warm, and the baby's condition is very g-ooct, and the baby's body seems to be nice and
warm, you don't always put a not water bottle around it.
Q. And what is the practice with reference to the hot ,vater
bottle, wrapping it and placing it next to the infant 1
A. Usually, tlley put the hot water bottle under the blanket.
There is a cover around the hot water bottle, and then it is
placed under the blanket, not next to the baby's skin.
Q. In filling the hot water bottle with water, what is the
usual practice with reference to testing the temperature ·1
A. They some times hold it to the side of their face, and
then to the· surface of their arm.
Q. And i_s it the accepted practice that if the hot water
bottle doesn't burn their arm or the cheek, that it is in proper
shape to apply in the crib under the blanket f
A. Yes.
Q. The resuscitator bassinet, I believe, is kept in the delive1.·y room?
A. Yes.
Q. How is that constructed, ~frs. Stein f
A. It is made of metal~just what type of metal, I don't .
know-and it has bulbs under it.
Q. .How many bulbs docs it have under it 1
A. I don't remember. gither four or six, but I don't recall.
·Q. Are they regulated with switches 1
A. As best I recall, there are two switches.
page 62 ~
Q. Then what is t11e practice with reference to
the use of that bassinet so far as the blankets arc
concerned-do tlley use blankets in connection with it'?
A. They always'put a blanket over the grill. You don't put
the baby on this grill.
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Mrs. Albert Stein.
Q. You put the baby on the blanket?
A. On the blanket.
CROSS EXAMINATION.
By l\fr. R. Paul Sanford:
Q. Mrs. Stein, you have described how you would use the
hot water bottle. Is that the prescribed treatment-is that
what you usually do for a new-born baby?
A. Ye:3.
Q. And if that is done correctly, ·why they could not burn?
A. It is hard to see how it could be burned, unless the baby
would be very, very susceptible to beat.
.
Q. Or unless somebody neglected to do what they- were supnosed to do?
· A. I don't think anybody would do that on purpose.
Q. Not on purpose, of course; but if tl1e watei· is too hot, of
course it could be burned?
A. Yes.
Q. Or if they failed to put the blanket between the l1ot water
bottle and the baby, it could burn. Is that correcU
A. Yes.
page 63 ~ By Mr. l\Ieade:
Q. At the time this accident happened on the
nig·ht of :March 17, or the early morning of March 17, 1942, did
you have any undergraduates on duty in the employment of
the hospital?
A. No, we didn't.
Q. ,vho were your nurses-wel'e they all graduate nurses?
A. Yes., sir.
Q. I forgot to ask yon (To l\£r. Sanford) ·\Yould you admit her qualifications as a graduate nmse and as a Superintendeu t?
~fr. Sanford: Yes.

By l\fr. Sanford:
·Q. l\frs. Stein, did you question the nmses to find out how
this thing· happened J?
A. Yes, I did.
Q. Did you receiYe any information from them as to what
clid happen 1
A. Thev di.dn 't know.
Q. None of the nurses seemed to know?
A. They seemed to be just as much in the d:1rk ns I was.

:,1:
,

I
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· J.ll iss Elizabetli Crow..

Q. Could any cme of the three put the hot water bot.tle with
:the baby1
A. Yes.
Q~ You .did.ii 't know which one took charge of .tbat baby?
A. No.
Q. .And they didn't admit to you as to which one did T
A. N 6. The nurse that fixed the baby up said
page 64} slre was positive the ho.t water bottle was not too
warm.
Q. Which one '\\ra s that?
A. It was Miss Crow.
Q. She did fix the baby up~
A. Yes, and sl1e said sbe was positive the hot water bottle
,,,.as not too warm.
Q. But yet it bumed hed
A. I don't know that it was burned by the hot water bottle9
Q. In other words, she was burned while she was in theJ udg·e Leigh: As I gather from wbat I have heard this
mornil1g·, after the birth of the baby, certain of the procedure
is just routine; and the doctor doesn't prescribe it. That
-would be so, if I recall Dr. McMann's t-estimony, as to the hot
water bottles?
vVitness: Sometimes the doctor tells you l10w many bottles9
Judge Leigh: It would he proper hospital procedure for
the nurse to do tlmt. Coming back to this electric d-evic-e, is
that 110spital procedure for the nurses to use tlmt, or is that
1wescribed and directed by the attending physician-the :re-suscitator bassinet-I just wantied to get tbat clear!

A. The doctor usually told·you when to put the baby in the
Tesuscitator.
1mge 65}

Judge Leigh~ Tbat is prescribed or achrised by
the doctor!

A. Yes.
MISS ELIZABETH CROW,
tbe next wihless, liaving been first duly sworn, testified:

DIRECT EXAl\H~ATION.

BY l\Ir. Edwin B. J\foacle:
·Q. You are Miss Elizabeth Crow?
A. Yes.
Q. Miss Crow, are you a graduate nurse!
.A. Yes.

.

•,

.
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Q.. Where did. y{J.u take you:r training i
A. Lynchburg.; Virginia. I finished in 1939.
Q. Were you working in the Danville Commu11ity Hospital
in 1942, when the little ThompSQn ~hild got burned t
A. Yes.
Q. Where do you work now 1
.A.. MemoriaL
Q. What is your p0sition!'
A. General duty.
Q. On one of the floors ·t
A. Yes.
Q. Hav~ you been a nurse continuously since you graduated?·
A. Yes ..
Q. Were you on duty on the· night on which thepage· 66 ~ little Thompson child was ~01·11 t
A .. Yes.
Q. ·what was your position on that night at the Da11ville·
Community Hgspital Y
A. I wus just a relief nurse from floor to floor.
Q·. Wlmt floor did they have the- delivery room and the
nur~ery on!
·
.A.• Tl1e second.
Q.. "\Vere you on that floor a:bont the time the child was:
born!
A. I was on the floor the night they delivered it.
Q. Do yon know who took the child from the delivery room
into the nurs·ery f
·
A. I did..
·
Q; Did you go into the delivery room tog-et the child-was
that customary?
·
A. Yes, it is customary for the delivery room g·irls· to· bring·
the baby out, bu:t during the nig·ht we usually g·o in and get
them ..
Q. On the night, the girls on the hall go in, and in the daytime there are more or duty. Did you actually go into the delivery room on that night and take the cllilcl out of the bassinetf
A. Yes, I did.
Q. What condition was the child inA. The only thing I noticed, the blanket the baby · was
wrapped in was warmQ. And was the baby red t
A. The baby was red as it could be-hut I did not see a
blister.
·

Danville Community Hospital v. Linda Tho;mp.son:

.39

Miss Elizabeth Crow.
page 67 ~

Q. ·what did you do with the baby?
A. I bathed it and oiled it.
Q. Is that the usual routine¥
A. Yes.
Q. After you washed it and oiled it, what did you do with
iU
.A. Put it in the bassinet.
. Q. Did you put a blanket around it?
"A. I pnt a hot water bottle under the baby's feet
Q. Dirl you put one or more than one?
A. One.
Q. Did you draw the ]10t water yourself1
A. Yes.
Q. Did you test it)?
A. Yes.
Q. How did you test it?
A. With mv arm ..
Q. ·Andis that the way you usually test hot water bottles Y
A. Yes.
Q.. Is that standard practice in the hospital t
A. Yes.
Q. Did it feel hot to your arm?
A. No.
page 68 ~ Q. Then you say yon put the hot water bott]e
under the baby's feet?
A. Yes.
Q. Was the baby wrapped in the blanket at the time you
put it under her feet?
A. Yes.
Q. And the hot water bottle was under the blanket and under the feet of the baby?
A. Yes.
Q. Did the baby seem to be normal at that time other than
being red?
A. As far as I could tell except for being red.
Q. There was no indication that there was a burn there at
that time?
A. No. The only tl1ing was the entire back was red.
Q. Now after you tucked the baby away, where did you goY
A. I left the floor.
Q. And later did you g·o off duty?
A. Yes.
Q. And when did you find out the little lJa hy bad suffered
a burn?
A. It was the next afternoon.
Q. When you came on duty¥
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A. Yes.
Q. And that is all you know about it¥
A. That is all I know.
CROSS EXAMINATION.
page 69

~

By :Mr. R. Paul Sanford:
,
Q. Miss Crow, I believe you said just now that

you took the baby from the delivery room?
·
·A. Yes.·
·
Q. Did you pick her up blanket .and all t
A. Yes.
Q. And after that, you bathed the baby and put her in the
bassinet in the nursery f
A. Yes.
Q. Of course if she had had any blisters on her, you would
have detected it ?
A. I did not see a blister.
Q. Wl10 took cl1arge after you left f
A. Miss ........ .
Q. '\Vere there more than one in there after t.hat?
A. She was the only one until the next morning.
Q. How late were you on duty?
A. Se.ven o'clock, but I left the floor immediately after I
l1athed the baby.. The other nurse was in cl1arge.
Q. You say when you left her, you had a hot water bottle
under her feet?
A. Yes.
Q. You say you picked the child up out of the resuscitator
in the delivery room., and that you noticed the blanket was
warm?
A. You could feel the heat on my arm throug·h a uniform
sleeve.
·
page 70 ~ Q. You could feel the l1eat of the blanket. Was
there anything unusual about that?
A. Verv unusual. You don't usnallv feel it at all.
Q. Did ..you call anybody's attentio1i to it!
·
A. No, the baby was just reel.
Q. Ancl it was red on the back?
A. Yes.
Q. You thoug·llt not enoup:h ab.out that to call Dr. Mc1\Innn 's attention, or any of the other nurses' attention, to it?
A. No.
.
(Adjournment for luncl1.)
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l\IR. II. E. SPESSARD,
the next witness.., having been first duly sworn, testified:

DIRECT EXAMINATION..
.By Mr.. Edwin B .. J\:Ieade.:
Q. You are l\Ir. H. E. Spessard!
A. Yes, sir.
Q. Mr. Spessa1'd, are you President of the Dauvllle Community Ho~pitaH
A. Yes, sir.
Q. Have you been President of this hosJ)ital ever since it
was organized?
·
A. Not quite.
Q. When did you take over your office as Presidentf
.A. I think it was December, '35.
Q. You were President of the hospital on March
page 71} 17, 1942, when the little Thompson girl was burnedf
~. "Y'es, si1~
_
Q. Do you know anything about the details of this accident
except what you have heard?
A. Nothing except what little I have heard and what was
fold me at the time.
Q. Yon know nothing of your own knowledge as to how it
· happened?
A. No.
Q. Do you know what bas become of the nurses that were
on duty in 1942, when this accident occurred 1
·
A. Well, the Superintendent was ]1ere this morning, -and
one of the nurses I think is in town here yet, and the rest are
scattered everywhere.
Q. 1\fr. Spessard, tell the Court and Jury, if you know, why
the g1meral Commm1ity Hospital was organized and for what
purpose!
Mr. Sanford: If Your Honor please, we obje<.>t to that question and any answer lie might make thereto.
Judge Leigh: ·wm yon let me sec that charter for a moment? I think the objection to the question as put will lmve
to he sustained. My thought is that it would be p1·oper for
the witness to tell how the hospital was operated at the time;
but I think that is the test, rathe1.· than his interpretation of
what it was organized for. I don't think he can go into that.
.
Q:· Mr. Spessard, on the day of this accident,
page 72 ~ how was :vour hospital operated, in a g·eneral way?
Tell the Court and Jury as to its rules and regu-

,g ·
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lations in regard ta accepting patients and treating patients,,
and whether it was operated for profit, dividends to the stockholders, and in a general way,. just. tell the Court and Jury
how it .was operated.
Mr.. Sa.11fo1·d: We object to that qnes;tion, too ..
Judge Leigh: I understand you will interpose- an objection ..
The Court will note that.. I will let the question be answered ..
Q. Do you understand the question t

. A.
Q.
paid
A.

Not exactly.
On that date, had the Danville Commw1ity Hospital ever
dividends 01· profits to its stockholders ·y
No,.
.
Q. Has· the hospital ever paid dividends or profits to thestockholdei:er since that date t
A. No.
~ Q. On that date was the hospital property exempt from an
State, City and Federal taxes Y
A. Yes.
·
Q. On tha:t date, did your hospital accept all sick persons,,
or· injured persons, that came to the hospital or that were
brought to the hospital, irrespective of whether they deposited
funds to take care of the hospitalization or whetlier they
made any arrangements for that 1
.
A., The funds had nothing to do with it.
page 73 } Q. From its organization to the present time
:has your hospital had a good many charity patients?
A. Very many.
Q. During the time of your operation and particularly
since March 1, 1942, was your hospital .being operated at-a
profit or wer~ there any gains, or any profits accruing to the
hospital through its operation?
A., No, it was a definite los~.
.
Q. Was your hospital confronted in 1944, with. a financial
crisisf
Judge Leigh:. I don't think tliat line of examination has
any pertinence whatsoever. We have many concerns which
· are organized for profit and are not successful.
Mr. Meade: What I was trying to get at was the relation
of these certificate ·holders.
Judge Leigh: I think that is the whole test, to get down
to the point of what is the stock set up of the corporation,

\.
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and whoever the stockholders may be-what status do .they
occupy with the corporate entity? As to whether the corporation is successful or not successful, has no bearing· on

it.

Mr. Meade: That indirectly· affects what profit is made.
Judge Leigh: As I understand, the witness says there have
been no profits. I don't think that would help us.
Mr. Meade, Continued:
Q. Particularly, at this time, March, 1942, were
page 74 r there outstanding certificates in the stockholders
of the corporation-did the stockholders hold certificates of any kind-what they were entitled to f
A. Each stockholder had a stock certificate. .
Q. What did that entitle him to?
A . .Thirty days hospitalization for ordinary ailments, and
the usual hospital privileg·es, except maternity and other restrictions that were always observed in hospital contracts.
Q. That could only be used in the event the particular person became sick or was in au accident 1
.A. Yes.
.
Q. Did he receive any benefits over and above that?
A. None whatever.
Q. Did your hospital issue what is known as a hospitalization contract in accordance with authority given to it by the
State Corporation Commission of Virginia?
A. Yes, a little before that time.
Q. And there were these contr~cts outstanding· at that
time?
A. Yes.
Q. What was the purpose of those contracts?
A. To give opportunity for g-roup hospitalization similar
·
to the Blue Cross.
·
Q. How many stockholders do. you have, approximately?
A. About four hundred and fifty, approximately. •
Q. Would you say tllat a. niajority of these stockholders
have reaped any benefit at all under the stock certificates Y
A. I couldn't answer that accurately, but appag-e 75 ~ proximately fifty per cent.
·
Q. The others who have not become sick or in
an a_ccident have never reaped any benefit under the stock 7
A. No.
.
Q. What about the prevailing rates for hospitalization
since the organization of your corporation, as it has continued up. to the present time-are they above or below the
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customary or l!Sual rates of other institutions m this community?
A. They are below on some features and others about the
same.
Q. Now in the light of what you said, what is the general
purpose of the operation of the Danville Community Hospital?
'
A. The purpose of operating is to give service at a reasonable rate at the lowest rate possible.
Q. To who?
·
A. To any one that the doctors send.
Q. To ·any one that any doctor in this community sends
to your hospital ?
.
A. Yes. We also cooperate with the Government on their
farm hospitalization-the Government.
Q. You operate in conjunction with that¥
A. Yes.
·
Q. That is to give group hospitalization to families at a
low rate?
A. At a very low rate.
0

Mr. Sanford: Without waiving the right to cross examine,
or waiving· our objections,.! would like to cross examine this
witness, but I would like to move the Court to strike. his evidence so fa1~ as it pertains to the operation, or the
page 76 ~ purpose of the operation, of the hospital, and also
with reference to his stock plan. As I see it, that
is not pertinent, to any issue joined in this case. The 011ly
cmestion in this case is the notice to the public as shown by
the charter of the corporation.
,Judge Leig·h: I think the Court understands the objection
you make, Mr. Sanford; and -I don't know tbat what Mr.
Spessard said really goes very much past what is set. out in
the charter... I think Mr. Spessa·rd should say how the hospital operates without making his deduction from "the operation. Mr. J\ieade has gone back to that question, more
or less, and he should leave the Court or J ur3r to determine
that, without expressing his opinion. He states the facts
and we form the opi11ion.
,
Mr. Sanford: The Court overrules my motic;m to strike the
evidence .
•Judge Leigh: I do at this time.
Mr. Sanford: I save the point
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CROSS EXAMINATION.
::Sy Mr. R. Paul Sanford-:
Q. You don't hold yourself out as a charitable in~titution,
do you f In other words, you just take patients generally
speaking who are objects of charity, do you? ·
A. Yes, we take them· as objects of charity.
Q. Do you bold yourself out?
A. w~ don't advertise tliat, no, sir..
pag·e 77 } Q. Isn't it your purpose to collect from every
patient who is able to pay? Don't you!
A. Yes, we enter a charge for every patient.
Q. And you sue them if they don't pay in a lot of instances?
A. No.
Judge Leigh: Let's see if we can shorten that. As I understand, what you do is this: A man comes to the hospital
with a broken leg. You take him in and enter a charge against
him for your services. You try to get the money if you can;
and if you can't get it;that is too bad. Doesn't that explain
itf
.
1Vitn~ss : Yes.
Q. You pu:t yourself in a position of a doctor or lawyer or
anybody else along that line?
A. Yes.

Mr. lvl1'ade-:
Q. That is the same thing Memorial Hospital does. "\Vould
they give you free service or would you pay for it,
Objection by Mr. Sanford.
Judge Leigh: I don't think that is a test that has any subw
stantial bearing on it. As far as we are concerned, I don't
think that aspect of it has any bearing on the situation one
way or another.
·
Q. Mr. Spessard, as I understand, you issued these stock
certificates and your stockholders are paid in the event they
require l10spitalization. Isn't that the method that they are
paid?
.
page 78 ~ A. The bill is ·charged on the hospital books, and
it is charged to that account.
Q. It is charged to the account of the stockholders?
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A. To the account-charged against capital.
Q. As a matter of fact, there has been a good many of the
original stockholders who have changed, and there. are. other
sb:>ckholders who have taken over their stock at the· present
day. Isn't that true?
A. Yes, a few of th~m. Those who have died.
Q. There have been some transfets, have. there not f
A. A few.

, Judge Leigh: ,I t;hink, l\fr. Sanford, yon ha:ve of course
gotten into a little· :difficult proposition here, but I do think
the charter on that aspect is controlling. There is: no p1·0vision in the charter against a:ssignability of the. ce-1·tifica.tes.
Mr. Meade:
.
Q. I would like to ask Mr. Spessard, isn't it a. fact thnt· a
g·ood many of your stockholders have actually ~nrrcudered
their stock certificates?
A. A few have· surrendered, and others have surrfmd~re1
their rights· to any benefits; and a g·ood many have cont1.-ibuted
extra money to keep the hospital going.
·
Judge Leigh: May I ask you one or two questions? I
don't mean to be unduly inquisitive. As I unden:taud, reading your charter, your capital stock consists of shares of
$100.00 each Y

page 79

~

A. Rig·ht.
Q. That sliare entitles t11e I10Idcr thereof to the:;~
benefits-I am reading from the charter·f
A. That is right.
Q. It entitles the holder of that certificate to receive from
the hospital annually a maximum of thii-ty days hospital
service without costf
A. If he needs it.
Q. And then you have various exceptions as to what is included in that treatment. You have no other conhibution of
capital, except that obtained from the sale of these $100.00
certificates T
A. That is right.
Q. That is the capitaU
A. That is the capital, the only. capital.
Q. That, under those certificates, is a ·1ifetime benefit, and
during the lifetime of the holder, it. may be assig·ned ¥
· A. That is right.
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Q. I will ask you this question. We may be going a little
afield. Is it, ~r is it not, a fact that in the last five years,
the cost of the benefits of that certificate have materiallv increased, assuming that the hospital is in a position to "give
the benefits contemplated in the certificates? The
page 80 ~ cost of hospitalization has naturally increased?
A. Yes, almost doubled.
By Mr. Meade:
Q. I would like to ask him this question-in 1944, whether
or not his hospital was faced with a financial crisis,"and would
ha.ve had to close· up except for outside help.
Judge Leigh: It is all right, l\:Ir. Meade, if you want to
· ask that question; if you think that is a desirable question
to ask, you may put it in the record, so far as I am concerned.
You may ask it.
Q. In 1944, was your institution faced with a financial
crisis?
A. Yes.
Q. How did you keep open? "With whose assistance Y
A. By the assistance of the City, $4,000.00, and $2,500.00
from the. stock certificate holders.
Q. You mean the stock certificate holders contributed $2,500.00 T

A. In cash. A little over that.
Q. Were they voluntary contributions?
A. Voluntary contributions.
' Q. {To Judge Leigh:) We have been construing· this off
and on. Would the Court like me to ask him the question
what he understands, then, by this provision that the. earnings
of the corporation shall be reinvested?
Judge Leigh : No.
:Mr. Meade: (Referring to charter) down there at the last
·
part of it.
.
page 81 ~ Judge Leig·h : No, I think the Court has got to
determine that. He is merely projecting bis opinion as to it. I don't think that is proper.
Mr. Sanford: If Your Honor please, the questions that I
want to ask l\fr. Spessard, the Court may not think the Jury
should hear, and I would like to ask it with the Jury excluded, unless I can talk to Your Honor and Counsel in the
chambers.

6s':
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Judge Leigh: Let the Jury go out. (The Jury is taken
from the courtroom.)
Mr. Sanford: The question I want to ask Mr. Spessard is,
doesn't your Company, or doesn't the Hospital carry insurance to take care of cases of this kind? ·
1\fr. Meade: I object to that.
· Judg·e Leigh: You can put that in the. record, and you can
g·et his answer in the record.
Mr. Spessard: Yes, we carry insurance.
Mr. Sanford:
Q. In other wo.rds, if a judgment is rendered in this case,
it will not hurt your hospital in the least from a financial
point of view?
Mr. Spessard: From a financial point of view?
Mr. Sanford: Yes. You won't be dissipating any assets
of the corporation if a recovery is had in this case up to
..
$10,000.00 t

A. Unless the rates were changed.
Q. You do have coverage! Your coverag-e is up
page 82 ~ now to $10,00.00?
·
.
A. I would have to check on that.
Q. Your answer is that you wouldn't dissipate any funds
or spend any of the funds of the corporation by virtue of a
judgment that migllt be rendered?
A. Only in increased rates.

Judge Leigh: rhc Court will not allow that evidence to go
.
before the Jury.
Mr. Sanford: It is right unusual that evidence of' the kind
that the defendant introduced would go into the record, and
that is that the company or hospital is more or less insolvent.
Judge Leigh : I have read those two cases there. I had
overlooked the fact that ther·e had been two cases against
the Hospital of St. Vincent. Looking at the first case there,
I noticed one of the nblest lawyers in Virginia, Mr. Randolph
·wells down there at Norfolk carried the exemption from liability even to an invitee into the hospital, and took his appeal based on that. * * * I don't think it would be
fair to go into that point from any viewpoint you look at it,
to put in the question of insurance.
l\f r. Sanford: We except to the action of the Court, and
we would ask the Court to instruct the ,Jury to disreg·ard
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the statement of Mr. Spessard as to the :financial
page 88 } condition.
. · Judge Leigh~ I want to say a thing that I might
·not be supposed to say. Mr. Sanford may resent the Court's
observation, but Mr. Meade has not ·put his case before the
Jury where the Court can let it g·o to tl1e Jury; from one
angle-there is a complete lack of evidence here from the
Defendant's standpoint. Mr. Meade, can't you refresh your
memory and taking- your theory-·you haven't put on a word
of evidence to show the care in the selection of these nurses~
Mr. Meade: I don't think the burden of proof is on me to
show that. I didn't think so.
Judg·e Leigh: You may be right about it. I have some
doubt a.bout it.
Mr. Meade: \Vhen I put them on notice that my defense
is that it is a charitable institution, then they have to come
within ,the rule. Judge Leig·b.: That is right. You are under the rule of
the general issue. I was just thinking that we were getting
to a point on one view of the subject that wouldn't have any
issue before the Jury, but you are probably correct.
Mr. Meade: That was my thought about it. I did ask that
Superintendent something along that line. I didn't carry
that burden, because I am·
page 84 } Judge Leigh : Gentlemen, after. hearing all this
evidence and reading this charter, I am frank to
- admit that it is a question that can be arg·ued both ways, and
it may be a question of some doubt. The Court has got to
decide it as far as it can here today; but it does look to me
right now that the Court has got to hold that this is a noncharitable institution. I will be glad to read any authorities,
but right at the present, I am inclined to think the ordinary
attributes of negligence apply to this corporation. My reason for that is this: The ultimate situation, the ultimate
corporate setup. That is the reason I suggested that if you
wanted to ask the question about putting- up this money. You
have this situation: These people have a charter, saying that
that certificate shall have all the attributes of the ordinarv
stock certificate, written in the face of the charter. Now, ft
is true they may be operati~g to the point there, and their
ultimate intention may be· the best in the world, to do a
charity, but on the face of the matter, those people who subscribed th~t money, if this is a going corporation, have a
very, very valuable contract-a· tremendously valuable thing.
Why the average man, if he had the assurance of good hos-
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pitalization for thirty days in a year, I believe if you could
assure the public of Danville that he was going· to g·et "fair
hospitalization for thirty days a year, I believe you could sell
· hundreds of those things for a Thousand Dollars·
page 85 ~ apiece. That man has got a profit in that contract
.
becaus.e it is a matter of common knowledge that
what wnuld cost you $100.00 in the hospital in 1930 to '40., the
tendency 'is. now for it to cost you $150.00; and it is not improbable that the same hospital services that you could hav~
bought for $150.00 in 1940, would cost you $300.00 by 1950.
I can't say that these people haven't got an element of value,
both in their real estate and equipment. I don't see anything in that charter that prevents a dissolution of that corporation.
.
Mr. Meade: That is the reason I think you ought to let me
prove the value of the stock.
Judge Leigh: That is not charity. * * • There is a real distinction; that a charitable trust never fails ; it is never dissolved. It is a child of the Chancellor. The Crown-the State
of Virginia, has an interest in its enforcement.. You can
bring a suit to keep it in existence and you don't get to the
point where you can dissolve and get a distribution of the
profits. You haven't got a charitable trust. But aside from
that, I don't" think a man who contributes to a charitable
trust, when he ties up exceedingly valuable benefits at a very
low price- Assuming· that the Community Hospital is a
going organization, why I couldn't conceive of a better buy,
of a more lucrative buy, of putting up $100.00. If we go upon
the assumption that the hospital isn't going to continuebut from the charter, and the facts themselves, I don't think
anybody _that put $100.00 in that was contributing
page 86 ~ to charity "' * * . ·
.. . Judge Leigh: I am going on and submit the case
to the Jury under the evidence; the only question which concerns me is the question of the evidence as to the care in hiring this personnel.
Mr. Meade: While the Jury is out, I have a motion that I
want to make that you can consider that I have made it after
we get through with Mr. Spessa~·d. Assuming that we have
finished the case, I want to renew my motion to strike out
the plaintiff's evidence after the close of the plaintiff's evidence and the defendant's evidence, upon the grounds already stated, and upon the further ground that the defend:.
ant's evidence shows beyond question that this· injury suffered by this little girl· could have r~sulted from one of two
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causes-a hot water bottle too hot, and the other, something
wrong with the resuscitator bassinet il! the delivery room.
Dr. l\foMann 'stated that so far as putting the child in that
bassinet was concerned, it was under his charge. If that baby
was injured there, then that comes under Dr. McMann 's orders, and he is an independent contractor so far as the hospital is concerned. That being so, the doctrine of res ipsa
loqie.itur does not apply, because the injury could have resulted from a cause beyond the control of the defendant. If
that is true, the doctrine of res ipsa loquititr does not apply,
and if that is not true, there is no evidnece of any negligence
on the part of the defendant.
page 87 ~ Judge Leig-11 : If the J u.ry believes that this
child was burned, you can break it down into two
divisions, through some peculiar susceptibility of its own,
sustained the burn, then the burn is a result of natural-causes,
for which no one is responsible. That is ''a''. Now we come
to the second division of that situation. VVe get to this point
-and that may be embraced in the first-that if the child
was burned, if it was improper to put that child in the incubator, then unquestionably it was a mistake to put the
child in the incubator_;._the hospital is not responsible. That
is Dr. McMann's fault. Now if we come to the theory that
for some reason the incubator was defective, there was too
much current in the bulbs or something of that sort, then the
responsibility would shift to the hospital.
·
l\fr. Meade: Suppose under ·his supervision and direction,
he left that delicate baby, as it turned out to be-a very
tender-skinned child-thirty minutesJudge Leigh: I still think that the res ipsa loquitur doctrine is nothing but an inference. The Court may tell the
Jury that unde.r certain circumstances, the ,Jury may infer
that there was negligence on the part of the persons who
had control of the baby,. but that is not a compulsory infereence on the part of the Jury. They may drew it.
page 88 ~ They are not compelled to draw it. The res ipsa
loquitur doctrine merely permits an inference of
negligence to be drawn by the ,Jury, but I think when a child
is put in a hospital, the evidence here is so larg.ely to the
effect, apparently so far as we can tell, is so overwhel~ingly
to the effect that the child was burned with a hot water bottle;
and looking at some of the testimony that is uncontrndicted,
that could not be true; but the Jury is not obliged to believe
what that girl says. Dr. 1\fcMam1 says it was pratically impossible for the child to have been burned in that incubator.
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There is a possibility that some other situation may have
caused the sit-uation. I· don't think under the circumstances
of this case that the Court can take the position'that the Jury
may not infer negligence.
Mr. Meade: Very well, sir. "\Ve would like to except to the
Court's ruling·. That comes after we get through with Mr.
Spessard.
·
. (The Jury is returned to the courtroom.)
l\IR. H. E. SPESSARD,
the next witness, having been recalled, testified:

DIRECT EXAMINATION.

By l\Ir" Edwin B. Meade:
Q. Mr. Spessard, you say that on ·March 17, 1942, you were
the active President of the Danville Community Hospital Y
A. Yes, sir.
Q. Did your hospital on that date have any undergraduates employed or engaged in ·work in the hospital?
A. No.
page 89 ~ Q. Were all of your employees, that is, your
nurses, graduate nurses.?
A. Yes, sir.
Q. Did you and your Board of Directors and your Superintendent-were you careful .in selecting these nurses and
employees!
Mr. Sanford: I think he should not ask the question in that
way. It is leaclilrn: and making a suggestion as to the witness' answer. I think lie should say what tl1ey did, or how
·
they employed the nurses.
Judge Leigh: I don't know whether you can approach it
very differently. I t11ink the question has to be somewhat
leading, Mr. Sanford. I don't believe you can ask a specific
f1uestion very well. I will allow the question to be answered .
.A. It fell my responsibility largely, with the approval of
the Executive Committee, to select the Superintendent. In
this case, we g·ot the best Superintendent we could find, on
. the recommendation· of her Superintendent we could find, 01i
pital; and she was especially capable in the maternity section of the hospital; and that appealed to us. A,nd after
that, she was responsible for securing professional help, and
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-she was instructed to get tbe v.ery best available, becaus-e we
ba.d but one thing to offer, and that was service. And in
case of any difficultfos whatever, they were brought before
the officers of the hospital, or would have been, but we never
bad any. And when _this question· came up, I was
page 90 r notified of the accident about a day or so after it
happened, and we went immediately into the inyestiga fron and were unable to find ·any cause whatever from
the nurses in attendance, and so it has always been a mystery
to us as to just how it came about.
Q. M:r. Spessard, just prior to this accident, did a~ything
-come to your attention that any of the employees were not
· proper persons to be h1 the positions they occ~ied-were
any complaints made, or any information received that would
:show that thes·e nurses were not suitable for their jobi
A. None whatever. We thought at tbat time we had espe:cially good ones.

CROSS EXAMINATION~
.By Mr. R. Paul Sanford~
Q. You didn't employ nurses?
A. I only approved.
Q. You employed .a Superintendent and you depended on
ber judgment as to the selection of the nurses?
A. Yes, we relied on her judgment unless there was some
,objection from some source, wbich we did not have.
(In Judge Leig11 's clrnmber, following the exchange and
discussion of instructions, the foil owing. motion was made:)
l\fr. Meade: Counsel for the Defendant excepts to the giving of any instructions for the plaintiff upon the gTound that
the Court should have stricken out the evidence
vage 91 } of the plaintiff at the conclusion of the plaintiff's
evidence, and also on restatement of the motion at
the conclusion of the defendant's evidence, upon the grounds
fully set forth in the motions made. The defendant, by Counsel, also excepts to the giving of Instruction ·"B%" on the
ground that tlle doctrine of res ipsa loqititur is not applicable
to the facts in this case. The reasons for this position taken
by the defendant are fully set forth in argument before the
Court to strike out the plaintiff's evidence upon the ground
that tl1ere was no evidence tending to prove neg·ligence on
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the part of the defendant, unless the Court adopted the res
ipsa loq'Uitur doctrine.
Defendant; by counsel, again moves the: Conrl to strike out
the plaintiff's evidence upon the grom1d that there is no evidence to support a verdict in f a'Vor of the plaintiff~
Whi~h motion, the. Court overruled, to which action of the
CQurt, the Defend.ant, by Counsel, excepted.
pag·e, 92
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PLAINTIFF'S EXHIBIT NO .. I ..

COPY. OF .STATEMENT OF THE .Aoc·oUNT O:B., :MRS ..
GERTRUDE THOMPSON WITH DANVILLE COM. M.UNITY HOSPITAL, INCORPORATED.

Danville, Virginia, l\fareh 24, l 942'.

Mrs .. Gertrude- Thmnpson
Responsible for .......... -: ..

.Address ................. Address .•............. -

In Account With

DANVILLE COMMUNITY HOSPITAL.
Incorporated
212 w· est Main Street
Phone 1340

3/16/24/42
To Bed, Board and General Nursing at 3 :50
·per day 8
28.00
Operating Room Fee
5.00
Anaesthetic Fee
5.00
X-Ray
Laboratory Fee
Drugs .
3.75
Dressing
.Treatment Care Baby 7 days
8.00
Boa~d of Special Nurse at
per day
Guest Trays at
each, and Cot at

49.75
37.00

Miscellaneous

12.75

E.B.H..
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PLAINTIFF'S EXHIBIT NO. 2.

COPY OF CERTIFICATE OF INCORPORATED OF DANVILLE COl\OIUNITY HOSPITAL, INCORPORATED.
This is to certify that we do hereby associate ourselves to
establish a corporation under and by virtue of the laws of
the State of Virginia made and provided, under the corporate
name, and for the purposes hereinafter mentioned, and to
that end, we do, by tllis our certificate, set forth as follows:

.

(a) The name of the corporation is to be Danville Community Hospital, lnc.orporated.
(b) The name of the city wherein the principal office in this
state is to be located is Danville, Virginia.
· ( c) The purposes for which it is formed are as fallows :
To buy and own real estate for hospital purposes; to buy and
own Hospital equipmei1t; to own and operate a community
hospital for th~ purpose of providing group hospital service
to residents of Danville,Virginia, and residents of the counties. surrounding DanviHe, in Virginia; to issue and sell stock
certificates as hereinafter set forth, providing for hospital
service to the owner of the certificates by the corporation in
addition to the regular attributes of stock certificates; and to
do any and all legal and proper thing· or things which may be
necessary for the operation of a cormmmity hospital in providing group hospitalization by the· sale of contracts for hospital· service; to issue and sell contracts to provide hospital ·
service by this corporation to the residents of Danville, Virginia and the residents of the counties surrounding Danville
in Virginia.
(d) The maximum amount of the capital stock of the corporation is to be Fifty Thousand ($50,000) Dollars, the minimum amount of the capital stock is to be Three Hundred
($300) Dollars; and the capital stock of the corpopage 94 ~ ration is to divided into shares of One Hundred
($100) Dollars each. In addition to the reg·ular
attributes and rig·hts attaching· to each share of stock, the
holder thereof will, by the terms of the certificates, be ·entitled
to -receive from the hospital annually a maximum of tl1irty
days, hospital service without cost. This service will be restricted as follows:

1. Admission of the hol4ers of this certificate to the hospital must be on the advice of a re~rnlar practitioner of m(~dicine, holding' his license to practice medicine from the proper
authorities in thie State in whicl1 he is licensed, with the approval of the staff of tl:e hoRpital.
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2. The duration of the stay of the holder of this certificate
in the hospital free of expense is exclusively in the discretion
of .the attending physician and/or staff of the hospital.
3. The certificate is limited to include only the following
items of hospital expe11se; {a) Room and board, (b) General.
attention of regular employed floor nurses. and domestic employees, {c) Operating room fee, (d) Routine drugs and clressing·s, ( e) Anasethetic fee, (f) X-ray examinations.
4. The certificate is not applicable to nor does it affect in
any way fees, or charges of (a) physicians, (b) surgeons, (c)
any other specialists, (d) privately employed nurses. It does
not include the cost of prescriptions of any kind, other than
routine drugs and dressing·s.
5. It is understood aucl agreed that the above named hospital is a general hospital and the following· causes of hospitalization are specifically excluded from the benefits of this
certificate: (a) Alcoholic and narcotic addiction, (b) insanity
and mental disease, (c) Tuberculosis, (d) small pox and the
usual contagious diseases of childhood, ( e) diseases of immoral origin. It is further understood and agreed
page 95 ~ that maternity confinement is specifically excluded,
except for cases requiring surgical interference or
intervention and except for necessary hospitalization extending beyond a normal confinement of ten days., the said requirement and necessity being· determined by the medical staff of
the Danville Commu11ity Hospital, Incorporated.
6. It is understood and agreed that the certificate is not an
· insurance policy.
.
7. The certificate is not transferable to a colored person.
8. The certificate covers no particular accommodations in
the hospital. The p.ospital agrees to furnish and the holder
of tliis certificate agTees to accept_ the best a~commodations
which aTe available at the time application for entry is made.
The earnings of the Corporation, if any, shall be reinvested·
· for the benefit of the Corporation in any buildings, equipment,
additional service to the stockholders, the creation of a reserve fund or funds, and in· such other benefits to the Corporation as may be decided upon by the Board of Directors.
( e) The period for the duration of the Corporation is unlimited.
·
(f) The amom~t of real estate to which its holdings at any
time·are to be limited is two hundred and fifty (250) acres.
The names and residences of the .officers and directors who,
unless sooner ·changed bJ the stockholders, are for the first
year to manage the affairs of the Corporation, are as follows:
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Offices

Officers

W. Howard Dodson

"JJJr

Residences

West M:.ain St., Danville, Va.
·
J. :M. Lea
Vice President
Old Dominion Club,
Danville.. Va.
Guy F. Walton Secretary-Treasurer East Main ·st., Danville, Va..
.President

Given 1mder our hands this 15th day of October,
1934.
W. HOWARD DODSON
J:l\L LEA
GUY F. WALTON
State of Virginia
.,
City of Danvilie, to-wit:
I, Ida Mandle, a Notary Public in and for.the 'State and City
:aforesaid, do certify that Guy F. Walton, vV. Howard Dodson
.and J. M. Lea, whose names are signed to the foregoing and
hereto annexed writing bearing date of October 15, 1934, this
day personally .appeared before me, in my. City and State
aforesaid, and acknowledged the same before me.
My notarial commission expires on M:arch 17, 1935.
Given unde~· my hand this 19th day of October, 1934.
IDA MANDLE
Notary Public
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CO~fMONWEALTH OF VIRGINIA
Department of The
State Corporation Commission
· City of Richmond, 22nd day of Oct., 1934.
The accompanying certificate for incorporation, together
with the charter fee required -by law, having been presented
to the State Corporation Commission by '1V. Howard Dodson,
J.M. Lea and Guy F. Walfon, a·nd the State Corporation Commission having examined said certificate now declares that
the said applicants have complied with the requirements of
law, and have entitled themselves to a charter, and it is therefore ordered that they ~nd their associates and successors be,
and they are, hereby made and created a body politic and corporate· under and by the name of Danville Compage 97 ~ munity Hospital, Inco1~p_orated, upon the terms and
•
conditions, and for the purposes set forth in said

?~

S'upr-eme· CTom·f of Appefda oi Vfrginfo,

~ertifioa.te, with all the powers and privileges conferred ancI
subject to all the conditions and restrictions imposed by law..
And said oel!tifio.ate,. with. thia o:rder., is hQreby ordered to
be admitted· to record_
·
a LESTER HOOKER
Chairman ..
(Corporate. Saa.D.

Attest;.

N.. W .. AT.KIN.SON
Clerk of the Commission ..

Coonmonw~altn. .Qf Virginia :.
. Office of th~· Sta.te Corporation. Commission:

In the. City of Richmond,. the 22nd day. of Octobe.r, 1934~ The
·foregoing charter of Danville Community Hospital,. Incorporated, was this day received and duly admitted to record in
this office and is hereby cEn·tified tQ the Clerk of the Corpo-·
1·ation. Court of Cjty of Danville according to law ..
STA.TE CORPORATION COMMISSION:
"fuy H .. LESTER HOOKF.tR
Chairman..
· .Attest:.
N. "\V. ATKINSON,
Clerk of the Commission

In the Clm-k"s Office of the· Corporation. Court of Danville-,.
the 2oth day of March, 1'935.. The foregoing charter and certificate of the State Corporation Coiµmission. thereon was received,· duly admitted to record, duly spread', and is now ce-rti:fied fo the Clerk of tbQ State Corporation CQmmissiou.

Teste:
OTIS BRADLEY1 Clerk

Copy Teste~
T. BRYAN TATE, Cle1·k.
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T0ste this 21st dny of November, 1946.

·
HENRY C. LEIGH,
Judge, Corporation Court of Danville,

Virginia

Danville Community Hospital"v. Linda Thompson.
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CERTIFICATE OF EXCEPTION NO. 4.
Motion to Set Verdict .Aside, etc.
' After the jury had rendered their verdict in the words and
figures following: ''We, the jury, find fpr th~ plaintiff in the
sum of $5,000.00, '' the defendant, by counsel, moved the Court
to set aside the verdict of the jury in favor of the plaintiff
and enter final judgment in fa:vor of the defendant, upon the
g·round that the verdict is contrary to the law and evidence
and without evidence to support it, in that:
(1) The defendant was a charitable hospital on March 17,
1942, the elate of the accident., and its only duty to the plaintiff was fa;> exercise reasonable care in the employment of its

nurses and other employees, and that there is no evidence in
the record tending· to prove that the defendant failed in this
duty.
(2) The .Court applied tbe doctrine of res ipsa loqititur in
this action ·and gave, over· the objection of the defendant, Instruction B-Y2, allowing the jury to infer, in absence of any
evidence of negligence, that there was neg·ligence on the part
of the defendant by reason of the fact that the plaintiff was
inj~red. 'The application of .the doctrine of res ipsa loquitu-r
to this action was erroneous and without such application
there was no evidence upon which a verdict for the plaintiff
can be sustained.
page 99 ~
( 3) There is no evidence to support a verdict for
the plaintiff in this case.
In the event the Court overrules the above motion, the defendant, without prejudice to its exceptions taken to such
ruling, further moves the Court to set aside the verdict of
the jury for the plaintiff and grant a new trial upon the
grounds that:
(1) The jury was misinstructed and ·tl1e instructions given
were misleading and confusing to the jury.
(2) Instruction BV2 given by the Court over the objection
of the defendant improperly submitted to the jury the doctrine of res ~psa loquitur.
(3) The verdict of the jury is excessive and in view of the
facts and circumstances of the case clearly shows that it was
based on the sympathy of the jury·for the· plaintiff.
Teste this 21st day of November, 1946.
HENRY C. LEIGH,
Judg·e, Corporation Court of Danville,
Virginia

RO

Supreme Court of Appeals of Virginia
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City of Danville, to-wit:
I, T. Bryan Tate, Clei·k of the Corporation Court of Dan~
ville., Virginia, do he;reby certify that the foregoing is a true
transcript of so' much of the record and judicial proceedings
of said Court as I have been directed to copy in ·a certain notice of motion to recover judgment, lately pending in said
Court between Linda Thompson, an infant under the age of 21
years, who sues by her father and next friend, G.. Garnett
Thompson, plaintiff, and Danville Community Hospital, In.
corporated, defendant.
And I further certify that the defendant has filed with me
a written notice to the plaintiff of its intention to apply for
a transcript of said record, which notice has been duly ac~
cepted by Sanford and Clement, Attorneys for the plaintiff.
Given under my hand this 30th day of November, 1946.
T. BRYAN TATE, Clerk.
Clerk's Fee for Record $10.00.
A Copy-Teste:

~L B. WATTS, C. C.
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