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Supreme Court of Appeals of Virginia
AT RICH~IO:N"D

Record No. 3487
SIMON MOLOFSKY, Appellant,

versus
ROSE SIGAL, Appellee.

-----PETITION FOR APPEAL.
To the Ilonorable Jitstices of the Supreme Court of .Appeals
of Virginia:

Petitioner respectfully represents that he is aggrieved oy a
final decree of the Circuit Court of the City of Norfolk, entered on the 21st day of April, 1948, dismissing his bill and
holding him entitled to no relief (R., p. 10). The parties
occupied identical positions in the court below where thi_s
petitioner was plaintiff and Rose Sigal was defendant, and
for convenience they will hereinafter be referred to in those
terms. Conformably with Rule 9 of this Court, it is hete
stated that this petitioher and said Rose Sigal are the only
persons who have or can have any interest in the outcome bf
this appeal, and the only persons whose rights are thereby
affected.
THE PROCE~DINGS BELOW.
Petitioner filed his bill for a declaratory judgment anq.
*consequential relief under the permisslve provisions of
Section 6140a to 6140h of the Code of Virginia, 1942;
invoking as well the general equity jtnisdictiori. of the Ooutt
(R., pp. 1~6, inc.). Defendant :filed her answer (R., pp. 7-10,
inc.) and the cause was heard ore tenits. So far as we are ad2*
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vised, the legal question decided adversely to this petitioner
'is one of first impression in 1Virginia, and it is of paramount
importance to him. A transcript of the record in the lower
Court and the original exhibits duly authenticated are filed
with this ~etition.
·
THE FACTS.
Under date of February 27, 1941, Rose Sigal and Morris
Sigal as landlords, aud· Simon Molof sky as tenant, entered
into the written inclentUl'e of lease which is plaintiff's Exhibit 2 for the premises therein described for a term of eight
years to begin on September 1; 1941, and ·end on Sept~mber 1,
1949. Tenant was to occupy the said premises consisting of
a storeroom ( on the ground floor) and a locker room and
apartment ( o:ri the second floor) for his purposes, including
the conduct of a Naval and Civilian Outfitting Establishment,
and for these privileges he was to pay a rental of $400.00
per month in advance, plus 4% on his gross sales per month
up to $40,000.00 and 1 % of his gross. sales per month above
$40,000.00. The instrume1it of lease was prepared by lessor's
attorney at the request of Mrs. Sigal (R., p. 69), but the_
language used does not indicate especial skill nor even any
particular attention to the subjects which were attempted to be
dealt with. Concerning any prospective damage to- the subject
premises during the lease term, the instrument contains the
following language at the bottom of page three:

*''if during the term the demised premises shall be
damaged by :fire or the elements they shall be repaired
by the lessor with all reasonable diligence; and in case they
shall be so badly injured that tney cannot be repaired with
such diligence so as to be fit for occupancy within 30 days
from such injury the rent shall cease from the date of the
injury until they shall be so repaired and the tenancy shall
not be terminated unless such repairs shall require more than
90 days provided always, that there shall be no cessation of
rent if the damages shall have been the result of the negli..,
gence, default, or wilful act of the tenant or his agent or employees.''
3.*

During the term Morris Sigal died, hut devised his .interest in the property to his wife, Rose, who became the sole
owner thereof and was thereafter solely entitled to the privileges and chargeable with the obligations o·f the- lease (Plaintiff's Exhibit No. 1). M:olofsky entered into possession ?f

Simon l\Iolofsky v. Rose Slgal.
:the subject premises at the beginning of the lease term and
.continued to enjoy the same under the leuse until March 11,
1947, on which dat~ said premises we1·e so badly damaged by
fire as to be untenantable until repairs were made. The dam.age by fire was not the result of the negligence, default or
wilful act of the tenant, his .agent or employee (R., p. 71) ..
Despite the positive oblig.atio-µ on landlord to repair with all
reasonable diligence she did not commence any repairs until
l\iay 5th, or 46 days after the fire occurred (R., pp. 26 and
:91), which was after agreement had been reached with the
·Companies carrying the fire insurance coverage as to the
amount which would be paid by them for the loss (R., PP~
.26 and'27). She did not even discuss the matter of rebuilding
,vith tbe tenant until her settlement with tbe insurance .comJ>anies was completed (R., p. 73). Shortly after the fire oc,curred, however, she did consult a builder, one Mr. Hall, who
informed her as to the repairs Hthat he would not guarantee
io do it in six months" (R., p. 25). With this information·
she consulted an attorney, ""Mr. J. Louis Broudy, who
4 * advised her that the tenant's rights ended with the fire,
that is to· say, that the lease was thereby terminated (R.,
pp. 46 and 10'7). With this opinion in mind Mrs. Sigal made
her plans to restore a structure which would differ from
the one which existed prior to the fire, and when she did dis·cuss restoration with the tenant it was concerning a structure
which would have no outside stairway and no apartment on
the second story (R., p. 74). Molofsky took the position that
his lease was in effect (R., p. 74) and employed Norris E.
Halpern as his attorney to act for him. The parties and their
:attorneys held a conference at which Mr. Broudv for the landlord took the position ''that the fire ipso f a.ctd cancelled the
lease" (R., p. 107), and Mr. Halpern took the position that the
lease had not been terminated (R., pp. 55 and 63)-:
''No, sir .. We took the position that we wanted the building
restored to the condition it was in before the fire, and he
would take it for .the-balance of the term. They took the position that the lease had been terminated. Mrs. Sigal took the
l)Osition that she would be willing to offer him a new lease
if he would be willing to pay more rent.''
Counsel for the respective parties differing in their conception of the legal situation, it was agreed that subsequent
negotiations were to be without prejudice (R., p. 55), and Mrs.
Sigal offered Molofsky an extended term in the new structure
to be built by her on three alternative rentals, that is to say,
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either a base rental of $800.00 per month and 6:%· of excess
in sales over $160,000.00, or a base rental of $600.00 per month
and 7%% of gross sales whichever was greater, or $500.00
.per month and 10% of sales in excess of $100,000.00. Neither
of these alternatives was acceptable to Molofsky, and by letter froµi his attorney·dated May 31, 1947 (Plaintiff's Exhibit
No. 6) he demanded to kriow whether she intended to restore the property and make same .available to him in accordance with the provisions • of the existing lease.. The
5* reply from her counsel is dated June 4, 1947 (Plaintiff's
Exhibit No. 3). It reiterates the position that the lease
terminated at the :fire because the damage done was Eiaid to
require more than 90 days for restoration. The letter offers
to make the restored premh~es available at the same rental
providing the tenant will execute a new lease accepting the
premises as the landl()rd chose to restor~ them, and :Molofsky's
attorney was advised that if he did not accept this offer the
· restored premises would be leased to another tenant (R., p.
68). Defendant never agreed to ·restore the pre~ises to their
condition prior to the :fire and have plaintiff continue to
occupy them under his existing lease (R., p. 58). Plaintiff's
attorney wrote defendant undei· date of June 17, reiterating
hi_~ position and contention that the lease was in force and
effect (Plaintiff's Exhibit No. 4)~ For the conve11iei1ce of the
Court, that letter is here set forth in full:

'' :M1:s. Rqse Sigal
c/o ;M:t. Jerome Nemo
North Shore Road
Norfolk, Virginia.
Dear Mrs. Sigal :

I. adhere to my position that under the terms of my lease
with you on the. property at 99th Street and Hampton Boulevard, Nodolk, Virginia, said lease is still in effet?t despite
the i·ecent :fire. You have, th1~ough your attorney, advised
my attorney, Mr. Norris Halpern, that you intend leasing
the premises to another tenant.
Please be advised that if you do, I intend to hold you fully
liable for all the damages which I suffer as a result of your
,breaching your lease agreement with me.
Unless you adyise irie within five (5) days after the date
of the receipt of this letter that you intend restoring the
premises to me u~1der the teims and provisions of my lease

Simon l\folofsky v. Rose Sigal.
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with you, dated February 27, 1941, I intend to immediately
institute suit.
This letter is written without prejudice to my rights.
Very truly yours,
SIMON MOLOFSKY,
By NORRIS E. HALPERN,
His Attorney.''
Under date of July 18, 1947, defendant leased the premises
to one Kroskin at $600.00 per month or 6% of. sales above
$120,000.00, whichever was greater (R., p. 43). The restoration
was practically completed at that time (R., p. 46), although
only 73 days had elapsed since the work had commenced.
Molofsky, having thus been deprived of the use of the premises
for .the remainder of the term which extended to September
1, 1949, and having been thereby deprived of profits which
would have exceeded $100,000.00, instituted his suit in the
early part of August.
ASSIGNMENTS OF ERROR.
The action of the lower court in dismissing the plaintiff's
bill after hearing is assigned as error. The court held that
after the words in the lease "-and the tenancy shall not be
terminated unless such repairs shall require more than 90
days-'' there should be supplied the words ''-but then or
in that event the tenancy is terminated-", in order to carry
out the intention of the parties (R., p. 142). Such a conclusion was contrary to the law and the evidence, and it did violence to the established legal principle that a lease must be
interpreted by reference to the entire instrumnt, and if any
uncertainty exists in the language used the construction most
favorable to the tenant will be adopted.
- THE LEGAL QUESTIONS.
7*

This cause presents one major and two minor legal
questions which, *in their order, are as follows:

1. Under the language of the subject lease, was the term
ended by the fire on March 11, 1947, if the repairs occasioned
by such fire required more than 90 days Y
2. Was there sufficient evidence to support the :finding that
such repairs did require more than 90 days Y
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3. Upon lessor's refusal to recognize plaintiff's right to
restoration of the building for occupancy during the remainder of the existing term, were plaintiff's negotiations for a
new term on. a different contractual basis (which had been
agreed to be without prejudice) a waiver of his right?

It will be observed that the lower court accepted the statement of builder .Hall (R., pp. 96 and 97) as establishing the
fact that the repairs" required more than 90 days", and upon
such acceptance held that the lease was thereby terminated,
without considering the third question (R., p. 142).
·
However, since this defense will presumably again be
brought forward if a new trial is ordered, we consider it appropriate to deal with same to some extent on this appeal.
ARGUMENT AND CITATION
, OF AUTHORITIES.
1. Assuming that the revairs made necessary by the fire
required more thC111i 90 days, did such fact terminate the lease?
8*

*We submit that the conclusion reached by the -lower
court on this question was plainly wrong. In considering
the question, it must be remembered that at common law even
the ·complete destruction of the premises did not relieve the
lessee from liability for rent for the entire term. This obligation of the tenant is not lightened in Virginia save by the
provisions of Section 5180 of the Code, which are not apposite to the situation here presented. Again, in the absence
of contractual provision~ requiring her so to do, the lessor has
no obligation to restore the premises when they are damaged
by fire. See Ca,it,dill v. Gibson F'l.1,el Co., 185 Va. 233.
Now for emphasis we here quote the exact language of the
'pertinent covenant in the lease between these parties, with
identical punctuation, and italics supplied:
'· If during the term, the demised premises shall be dmnaged
by fire or the elements they shall be repaired by the lessor with
all reasonable diligence; and in case they shall be so badly
injured that they cannot be repaired with such diligence so as
to be fit for occupancy within 30 days from such injury the
rent shall cease from the date of the injury until they shall
be so repaired and the tenancy shall not be terminated unless
such repairs shall require more than 90 days provided always,
that there shall be no cessation of rent if the damages shall
have· been the result of the negligence, default, or wilful act
of the tenant or his agent or employees.''

Simon Mo1ofsky v. Rose Sigal.
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'There can be no .doubt that so much of the language of this
•clause as precedes the first semicolon imposes the absolute
-0bligation on the lessor to repair with all reasonable diligence,
.regardless of whether the time required for such repairs shall
he .30 days or 90 days or one year or longer. It follows, tnon
-constat, that the requirement that the lessor shall repair with
.all reasonable diligence is for the benefit of the tenant .and in
.order to enable him to enjoy what may remain of his term.
.9* after such *repairs are cqmpleted. Again, he remains
continuously liable for rent unless the injuries to the
premises are so extensive that they cannot be repaired with
such diligence so as to be fit for occupancy within 30 days
.from such injury, and in that event his liability for rent is
.abated only until the repairs have been made, and this is a
.contractu~l provision which does not in any sense imply a
termination of the lease term nor an extinguishment of the
liability for rent. The verbiage that "the tenancy shall. not
be terminated unless ;sue~ repairs shall reqnire mor.e than
.90 days'' necessarily implies the necessity of an. act tG terminate by either lessor or lessee in that event, and the implication
that the lessor is thereby ~ntitled to terminate is inconsistent
with the lessor's absolute obligation to re.pair and does violence to the languag.e which sets forth that obligation.. We
submit that it is very plain tl~at the proper construction of
the whole context is, and can only be, that the privileg-e to
terminate if the repairs shall require more than 90 days is
for the benefit of the tenant and is exercisable ·only by him,
· since on reason and principle an interruption in his busim~ss for more than 90 days may well impair or destroy his
ability to again resume the conduct of that business under conditions as beneficial as ·before the fire. It must be remembered
that if the fire damage results from the negligence., default
or wilful act of the tenant or his agent or employees, he remains liable for rent during the .whole time required for repairs, regardless of the length of such time, and such a rela ti on between the parties is entirely inconsistent with the
termination of a lease solely because the repairs may require.
more than 90 days, or at lessor's option if they do so require more than such time. The obligation for rent necessarily imports the continuance of the relation of landlord and
tenant. In the instant case, upon the mistaken advice of her
attorney, the \essor treated this lease as ended as •soon
10* as the fire occurred, and she was informed by the only
builder consulted by her that he would not undertake to
complete the repairs within 90 days. The conclusion of the
co~ut was to make a contract f ~r the parties on terms which

I •
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a.re contrary to established principles of law as laid down in
the decisions. The interpretation adopted by the chancellor
was a construction in favor of the lessor without having given
due consideration to the whole instrument, and if we assume
that the language incorporated in the instrument is ambiguous.
ihen he resolved that ambiguity in favor of the lessor.
In Atlantic <t Danville Ry. Co. v. So'ltthern Rg~ Co., 149 Va~
701, at 705, Mr. Justice Holt, for the court, states the follow-

ing:
'' The ·deed of lease is to be regarded in the light o+ the following well known rules of construction: (1) The-· language of
the contract is to be construed most strongly against the·
grantor; and (2) The intention of the parties must be ascertained by reference to the entire instrument and not to disjoined parts of it. 2 Min. Inst. 1056, 1058.
"In Chamberlain v. Brown, 141 Iowa 549, 120 N. W. 338, the
court says : 'There is another familiar rule applicable to
cases of this kind that, if the meaning and effect of the lease
be fairly capable of two constructions, that will be adopted
which is most favorable to the lessee.' ''
In Marks v.' Goria Bros., 121 Va. 491, at 502,. this court says:
'' And in all cases of uncertainty the tenant is most favored
by law, because the landlord, having the power of providing
expressly in his own favor, has neglected to do so; and also
upon the general principle that every man's grant is to be
taken most strongly against himself," citing Taylor's Landlord and Tenant, Section 81, and 24 Cyc. 961.
It is established law in Virginia that the interpretation of a
lease should be such as to give effect to the intention of
11 • the parties as *manifested by the words used, and that
these words should be construed more strongly against
the lessor in case of uncertainty. See Big Vein Pocahontas
. Co. v. Browning, 137 Va. 34, and Oakwood Smokeless Coal
Corp. v. Meadows, 184 ,Va. 168.
We submit that if the conclusion of the chancellor that the
extent of the fire damage was such as to require more than 90 ·
days for repairs was properly supported by the evidence, yet
nevertheless. he should have construed the lease to mean that
only the lessee had the option to terminate. ''Where one party to a lease has an option to terminate it,
the other party cannot exercise the option, the common law

I
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rule that an estate at the will of one party is equally at the
will of another being without application. A lessee cannot
avail himself of his own act to vacate a lease; it has been so
. ruled on the principle that no man should be permitted to take
advantage of his own wrong.
"It is generally held that where the duration of a lease
is left optional, without sayin:g at whose option, the lessee
alone has the option of determining it·• • • , '' 32 Am. J ur. 838.

In Nicolopole v. Love, 39 App. D. C. 343 (1912)~ 47 L. R . .A.
( N. S.) 949, the lessor prepared a le~se in which he reserved
the right to terminate for the purpose of rebuilding. During
the term of this lease the lessor entered into a new lease of
25 years' duration whereby ·a different lessee, Childs Oompany, ~greed to enter into possession of the property as it
stood at that time; Childs Company agreed to put a new
building on the premises, not as agent of the lessor but as
his tenant, and in part payment of the rent therefor. The
lessor then attemped to terminate the lease with the first lessee
in order to permit the subsequent lessee to tear down the
building and rebuild. The court held that the right to terminate the lease for the purpose of rebuilding was uncertain
and would reasonably admit of an interpretation re·stricting
the right to terminate and rebuild to the lessor only. The
opinion says :

*" In the case at bar, plaintiff prepared the lease, and
though the language used in reserving to him the right
to terminate the lease, for the purpose of rebuilding is somewhat ambiguous, it will most readily admit of the interpretation we have given it, especially in the light of the rule that
where a contract will admit of two constructions, either of
which is reasonable, the one most favorable to the grantee
must be adopted, on the principle that a man's grant shall be
construed most strongly against himself. Com. ex rel Mc,Neile v. Philadelphia County, 3 Brewst. (Pa.) 537; Bchmohl v.
Fiddick, 34 Ill. App. 190; Hilsendegen v. Hartz Clothing Company, 165 Mich. 255, 130 N. "\V. 646."
12*

In Crocke1· v. Hill, 61 N. H. 345, 60 Am. Rpt. 322, the ·lessor
covenaIJ.ted to make all necessary repairs on the outside of the
leased buildings. There were also mutual covenants to the
effect that if a building should be ·destroyed o~ be made un- ·
tenantable by fire, the term should cease if either party should
so elect and notify the other. Upon the destruction of one of
the buildings by fire, and after the time had elapsed for giving
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notice of the cancellation of the lease, the lessee gave notice
to the -lessor to rebuild the outside of the building; the lessor
finally did rebuild, but occupied the building himself, leasing
a portion thereof to another tenant, and never giving the lesseP
possession of any part thereof. A verdict in favor of the
original lessee, who had brought an action to recover damages for breach of covenant, was sustained.
In Gan.son v. Tifft, 71 N. Y. 48, a clause in the lease of an
elevator provided that if during the term of the lease the
building was destroyed by fire, the lessor should forthwith
proceed to rebuild and put it in as good condition as before
destruction. It was further -provided that in case the lessor
did not rebuild within six months after such destruction, the
lease would terminate if the lessee should so elect. 'rhe court,
in holding that this provision did not give the lessor the election either to rebuild or to refuse to rebuild and ther'eby permit the lease to terminate, '"'stated at page 53:
13""
''The eighth clause of said lease between Ganson
. (tenant) and Tifft (landlord) did not in terms expressly
confer upon Ganson any right of action for a breach of the
covenant to rebuild by Tifft; but such right of action necessarily follows such a breach. Ganson had the right, in case
the elevator was not rebuilt or repaired within six months, to
determine whether the lease should cease * * * .. "
Of some similarity is Allen v. Oitlver, 69 N. Y. 284. There,
lessor and lessee mutually covenanted that in case of damage
by fire to the buildings leased, rendering the same or either
of them untenantable, the damage should be repaired bv the
lessor; and while the same remained untenantable by reason
of such fire, the rent should cease for such part of the buildings as should be so injured. The- court said at page 294:
"There is no doubt, but that by a covenant to repair, like
the present, the lessors are bound to rebuild, in case of total
destruction by fire; and that the lessee may have his action
to recover the damages sustained by reason of the non-performance of this covenant. It has been repeatedly adjudged
that on a general covenant by the lessor to repair, he is bound
to rebuild in case of an accidental fire by which the buildings are destroyed, and I see no principle by which the lessors
under such a covenant can be excused.''
. In Tatum v. Thompson, 86 Cal. 203, 24 Pac. 1009, there was
no covenant by the landloi·d to repair, but the iease contained

'Simon 1\folofsky v. Rose Hi.gal.
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~ provision that if the premises became untentable by reason
,of fire damage, no rent should be. charged or paid until the
premises had been made tenantable by the lessor. There was
:a fire during the term, and in construing the _provisions of
the lease, the court said at 24 Pac. 1010;

"In our judgment, it gave the lessees the right eitber to remain in the possession of the premises, making such use of
them .as they could pending repairs, without the payment of
rent for such period as the premises remained out of repair,
l()r at their option they could move ·out and remain until the
repairs were completed, and then return and continue to oc,cupy the premi'S-es at the stipulated rental for the balance of
the term of the demise ~ • • . '"

14•

.

*2. .Shoidd the Cour.t have concluded· that the damage
was ·of :Such extent tlz.at .r.epair:s w.ould .r.equi.re more IJira,

:90 days'/

·whether repairs would require more than 90 days within the
meaning. of the language of the lease is, of course, a question
,of fact. It would ·seem that in any instance the time required
for repairs depends upon many factors such as the nature of
the work, its ext~nt, the availability of materials and the
:efforts made to obtain them, and of first importance the number of people who are set to work to accomplish the repairs.
By way of illustration, a task .which will require 90 days for
performance by 7 people can .ordinarily be performed m· much
less time by 14 people or by 20 people. Here the lessor seems
to have n:iade no effort to accomplish the necessary repairs
within 90 days because she did not want to accomplish them
within that time. Nevertheless, when she leased to Kroskin
on July 18, 1947, in substitution for Molofsky, according to
her testimony at page 46 of the Record the repairs had been
substantially completed although only 76 days had elapsed
since they were commenced on the preceding May 5th-:-

" .A. My lawyer advised me that he didn't have a lease even
fo start with, much less to torture me all summer.

''Q. Mrs. Sigal, when you leased to Kroskin Brothers, Mr.
Hall had done. very little toward rebuilding, hadn't heY
"A. Mr. Hall?
"Q. Yes, ma'am.
'' A. He had t9 rebuild everything.
'' Q. I said, he had not done much of it at that time when you
leased to Kroskin Brothers?

SupTcme Cotrrf
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~, A. What do you meaiiY I can't follow you, Mr. Ash-15• burn.
·
., 'Q. He had only bee11. cleaning upt He· had not
started to reoonstruct at. all, had he t
'' A. Almost everything was :finished except the front. We
were waiting for Mr. Molofsky to decide what kind of front
he wanted. Everything else was. finished.
'' Q. Everything was :finished except the front t
"A. ~:tlat_is rigll.t.''

True it- is that this witness later said (R., p. 47) that the·
building had to be :finished iJ1side and painted, but these were
details which could require only a short time. .When we
consider that lessor's first concern was to secure advice from
her attorney as to whether the fire had terminated her obligation to M.olofsky,. that she· refused to say whether she. would
rebuild until she had made settlement with the insurance carriers, that she employed no architects and made no definite
plans for the construction to be done, that she consulted only
one builder and when he was finally authorized to proceed sheallowed him to conduct the work ·at his pleasure and according to such manner of performance· as he chose, that she.
gave him no directions as to what he was to do and no limits
as to the work to be done, and that no statement of the men
engaged in performance of the work was ever made, these
activities fall far short of performance by Mrs. Sigal of her
obligation to the plaintiff (R., pp. 88-97, inc.). She never asked
for a bid price on completing the restoration within 90 days
(R., p. 100). We respectfully submit that if the language of
the covenant is susceptible of the construction that lessor ·
had the right to treat the term as ended if the necessary repairs required more than 90 days, then the burden was on
lessor to establish this fact by proof from reputable builders
that the work conld not have been performed within this·time
limit at any reasonable price, and that the testimony elicited
on the subject did not sustain that burden.

16•

•a.

Did Plaintiff waive his rightsf

The defendant took the position that Molof.sky had waived
any rights to restoration to the original condition of the
premises by negotiating with Mrs. Sig-al for a longer term
at a higher rental. While the lower court did not consider
nor pass upon this defense, the question will doubtless arise
again if a new trial is ordered. We submit that there is no
strength in such contention.· In the first place, it is nncontro-
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verted in the record that any such negotiations were to be
without prejudice (R., p. 55 ). Subsequent to this understanding the principals met, and according to Mrs. Sigal's sonin~law, Mr. Nemo, l\folofsky agreed on an extended term at a
new rental on or about June 15th (H., pp. 1234, 124). Molofsky
denied that any su9h agreement was made (R., pp. 139, 149),
but says that he undertook to consider the lessor's proposal
and decided not to accept the same. This version is in large
measure supported by Mrs. S'igal 's testimony at pages 43, 44
and 45 of the Record. Even if such an happening did occur,
which the proof does not establish, it would not be binding
upon Molofsky and he was entitled to withdraw from it and
insist upon.his rights under the existing lease because-,(a) The col1versations were without prejudice and there
was no meeting of the minds ;
(b) A verbal understanding, if reached, was not binding on
lessor or lessee until incorporated in a writing and signed ; .
(c) The lessor was not entitled to and had not acted thereon to her prejudice ; and
(d) Same was wholly an effort by lessor to secure a higher
rental in wilful violation of the tena.nt 's rights.
If this Court should be of the opinion that there is any merit
in such a defense, yet this is an issue not yet decided as to
which there is •a conflict in testimony, and if it i~ a
17* proper issue in the case the plaintiff will ask for a jury
trial on the question.
·
The "\Vest .Virginia case of Gainer v. Griffith (1915), 85 S. E.
713, is of interest both on this question and on the question
dealt with in No. 1 above. The lease contained no covenant to
rebuild on 'the part of either ,lessor or lessee, and the structure
on the premises was destroyed by fire during the terµJ. There
was no payment of rent in the interval between the fire and
restoration, but after restoratio~ was completed lessee tendered his rent and demanded possession, which was refused.
The court said at page 714:

''It is not contended that anything short of destruction of
the entire subject matter of the tenancy terminates it, and,
of course, the ground passing into the tenancy by implication,
arising from the lease of the building, remains. Hence the
oblig·ation to pay rent and the reciprocal right of pos~ession
in the lessee continued after the fire. ,·whether a lease has
been terminated by abandonment 011 the part of the lessee
and the acceptance of, or re-entry upon, the premises by the

,
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lessor is a question of intention .. Though a lease, so terminated, is said to- have come to its end by operation of law,
the legal result arises from the acts of the parties. The intention, on the part of the lessee, to abandon, and, on the part
of the les~<;>r, to resume possession of the premises on his
own account and treat the lease as ha~ing been surrendered,
ascertained fr.om their acts and conduct, is the test. It is not
an express surrender, but a surrender which the law declares
and enforces when the tenant leaves the premises with the intention not to return thereto and the landlord takes possession of the same with the intention to release the tenant from
the obligation of his contract and refuse to let him come
again into possession of the property.'
'' Any inference of abandonment and resumption of possession, working a surrender by 6peration of law, arising from
lack of occupancy of the premises,. during the interval between the fire and completion of the new barn, and the entry
by the lessor for the purpose of rebuilding, is rebutted and
overthrown by the trial court's :finding as to express intent,
manifested by the interlocution of the parties after the fire,
provided that finding is sustained by the evidence. * "" *
•,'In. view of this. insuperable finding, the lack of an
18* estoppel is perfectly distinct and obvious. The conduct
of the plaintiff was perfectly consistent with. the right
he claims, and the defendant could not have been misled by
anything he said or did.''
CONCLUSION.
,ve respectfully represent that this cause has been erron- ·
eously decided, and that the decree complained of should
be reviewed and reversed by this Court. Application is made
for an appeal and su.persedeas to the decree of April 21, 1948.
Oral argument in support of the application is requested. If
an appeal is allowed, appellant will treat this ·petition as his
opening brief.
In ordinary course t;his petition, together .with the transcript
of the record and the original exhibits, would be presented
to Mr. Justice Eggleston at his office in the City of Norfolk,
Virginia, but since counsel are advised that he is out of the
city on vacation at this time the said petition, transcript and
cxhibits·wm be transmitted to the Clerk of the Supreme Court
of Appeals of Virginia at Richmond on the 12th day of August; 1948, accompanied by the request that same will be referred to Mr. Justice Eggleston fo.r his attention.
.

'S"rmon J\fo1ofsky v. Rose Sigal
.A copy of the petition has been delivered to opposing .conn$el on the 12th day of Angus~, 1948.

.Respectfuil_y submitted,
SIMON MOLOFSKY,
.
~y ASHB.URN;, AGELASTO A.ND
.SELLERS,
His Attor.n~ys.
1V. R. ASHBURN,
502 Citizens Bank Building,,

N.orfolk, Virginia,
Counsel for Petitioner..
19*

*The undersigned, W.R. .Ashburn, ·an ·attorney prac:
ticing in the Supreme Conrt of Appeals of Virgini~, with
,offices at 502 Citizens Bank Building, Norfolk, Virginia, do.es
.hereby certify that he has read the foregoing petition for_
.appeal .and s.upet·sedeas in the cause of Simon Molofsky v..
Rose Sigal and tp.e transcript of the record and: t~ exhibit~
:accompanying the same, and in his opinion the' decree complained of sliould be reviewed by the Supreme Court of Ap:peals of Virginia.
W. R. ASHBURN.

"Receipt of a copy of tbe petition for appeal in the :above
:styled matter is acknowle(lged this 12th day of August, 1948.
WM. G. MAUPIN,
Attorney for Rose StgaL

Received August 13, 1948.
.M. ·B. W,ATTS, Clerk

Oct. 5, 1948. Appea~ and .supersedeas awarded by the court.
:Bond, $300..

EB.W..
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RECORD

VIRGINIA:
Ple~ befor,a the Cjre~t ~onrt .of the. City of Norfolk! at
the Courthouse th.e:r~:t,. o.~ the 21st day of April,, in the
y~ar, 19~. ·

BE IT .REMEMBERED., that heretofore, to-wit.: In the
Circuit Court of the City of Norf1>lk, at the Rules holden for
said Court on the third :M:onday in August, 1947: crun.e the
complainant, Simon Molofskv 11nd file4 his Bill in Chancery
against Rose Sigal, defendant, in the following words and
:figures, to-wit:
ViT~:

In the Circ11it Cou.rt of the City of Norfolk..
Simon Molofslcy, Plaintiff

v.

Rose Sigal, Defendant.

COMPLAINT.
To the Honor.able Judge of the Cir.euit Court of the City of
Norfolk:
. Yoµ.r orator, j;nvpJdng the jurisdiction of this Court to
aw;ird judgµient.s and <l~c.m~es declaratory of right, and consequential relief pursuant to the provisions of Sections 6140a
to 6140h inclusive of the Code of Virginia 19427 as well as its
general equity jurisdiction, respectfully shows unto the Court
the f ol4>win.g gr,9Jmds f.or relief:
L By jnstrument in writing dated F.ebrnary 27, 1941, and
duly recorded in the Clerk's ·omc~e of the Corporation Court
of the City of Norfolk in Deed Book 370B at Page 191! plaintiff is tenant rented from Rose Sigal and Morris Sigal as
landlords certain premises in the City of Norfolk at the cor. ner of 99th Street and Hampton Boulevard for the
page 2 ~ conduct of a store and for living qua rte rs on the
second floor, for a term of eight (8) years at a
rental of four hundred ($400.00) dollars per month, plus four
(4%) per cent on plaintiff's gross sales up to fol'ty thousand
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($40,000.00) dollars and one (1 %) per cent on plaintiff's
gross sales above Forty thousand ($40,000.00) Dollars. The
tenancy is for a term which began on September 1, 1941, and
will end on August 31, 1949.
Morris Sigal departed this ]ife prior to the fire alleged in
paragraph number 2 of this complnint, and by ,the terms of
his Will which is recorded in Will Book 16 at page 159 in the ·
Clerk's Office of tl1is· cou~t, all of his interests as landlord in
the subject property passed to RoRP Sigal who became responsible for al1 of tl1e obligations encumbent on him under
the terms of said instrument of leaAe.
2. On the first floor of said premises plaintiff established
a profitable mercantile buRinesi:.;:. On March 11, 1947, the said
premises were damaged by fire. The. written agreement of
lease contains a provision for such eontingency, it being there
set f 01·th as follows : ·
'' If during the term the demised premises shall be damaged by fire or the elements they shall be repaired by the
· lessor with all reasonable diligence; and in case they shall be
so badly injured that they cannot be repaired with such diligence so as to he fit for occupancy within thirty (30) days
from such injury the rent shall cease from the date of the
injury until they shall be so repaired and the tenancy shall
not be terminated unless such r~pairs shall require more than
ninety (90) days provided always, that there shall be no
cessation of rent. if the damages Rhall have been the
page 3 ~ result of neglig·ence, default, or willful act of the
tenant or h.is agent or employees.''
Under such provision it was the duty of defendant to re·pair the said premises so that thPy would be restored to their
condition before the fire ''with all reasonable diligence", but
the defendant has wholly neglected and breached her duty
owed to this plaintiff. The defendant made no apparent effort to repair or restore said premi5'es for many weeks after
the happening of said fhe, bnt under date of June 4, 1947
caused her attorney to write this plaintiff as per letter attached hereto marked '' Exhibit A" with this complaint.
Plaintiff promptly advii;;;ed defendant that his lease was in
force and effect and would so continue until the end of the
term, but defendant adhered to her rontention that the result
of such fire was to terminate the lease, and she refused to
restore the said premises to their condition before the fire,
but stated that she proposed to eRtablish a structure containing space and quarters different from those formerly .occupied
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by this plaintiff, and she has heretofore refused to let him
occupy any space in ihe repaired and restored premises unless he will enter into a new lease with her.
3. on· information and belief defendant is in process of·
changing the type of building on said premises intentionally
and designedly, so that the space which plaintiff occupied before the fire., and which he is now entitled to occupy will not
be available; and on information and be lief the defendant has
entered into a binding commitml~nt to other persons to become tenants of such space as she is in process of creating,
all in violation of the agre(nnent with this plaintiff.
4. Plaintiff has at all times fully performed the
page 4 ~ obligations incumbent on him under their lease with
defendant and he stands ready to perform the same
until the end of the lea~e term .
.An actual controvery exists between plaintiff and defendant, and there is an actual antagonistic assertion and denial
of right between them, in that 'plaintiff asserts and contends:
(1) That the provh:ion in the agreemei1t of lease for
termination of the lease term if r~pairs shall require ~ore
than 90 days was agreed upon between the. parties for plaintiff's benefit; and such provision does not entitle defendant
to .declare the lease term ended wl1ether or not repairs and
restoration require more than ninety ( 90) days, unless plaintiff shall ag-ree thereto, but defendant denies this assertion
and contention.
(2) That by proceeding with reasonable diligence, the said
repairs and restoration would not require more than ninety
(90) days, but defendant denies this assertion and contention.
(3) That defendant is required .to repair and restore a
structure on the premises to the condition which existed before the fire, and she is 1·equired to allow plaintiff the same
space and quarters which his lease calls for, but defendant
denies this assertion and contention.
These antagonistic assertions and denials of right require
the adjudication of the Court, and if the Court determines
that defendant is in breach of the agreement of lease and that
plaintiff's tenancy is not terminated by the fire of March 11,
1947, then plaintiff requires consequential relief at the hands
of the Court by specific performance of the agreement of
lease,. and damages for the time when he is out of possession
of said premises by reason of the denial of his right
page 5 ~ by defendant and her default. And if defendant
has so acted that it is not possible for her to place
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:1)1ainti:ff in possession of the quarters and space to which he
.is entitled under the terms ,gf said lease, then plaintiff is
-entitled to consequential r~lief in the form of a monetary
;award for the damages which he has sustained by her breach
uf the lease and her denial of his rights., and plaintiff says
_that measuring said award and damag·es by the benefits which
he would earn if def'endant performed her obligations to him,
:and on the ·basis of the profits earned during the last five ( 5)
:years of his conduct -0f business on said premises and the
-value of the use of the space to which he is entitled, said
.award and damages will ~qual at least $112,500.00 which plaintiff prays may. oo awarded him in proper case,.

WHEREFORE being remediless sav,e in this Court where
-inatters of this kind are only .and properly cognizable plaintiff prays:
·
1. That J>roper proe-ess will issue and tbat defendant be
Tequir,ed to answer the allegations of this complaint but not
under oath.
2. That the Court-will construe the said agreement of lease
:and award plaintiff a decree declaratory of right., and decree him specific performance of the terms of said lease .and
award him eonsequent.ial relief by monetary award,.
3. That if defendant has breached her lease and bv reason
·of the circumstances plaintiff cannot be made whoie under
ibe decree of this Court, that he may be awrrded such dam:ages as he has sustained and will sustain throughout the remainder of the lease term in a sum certain to be at least
$112,500.00.
.
page 6 ~ That plaintiff may have all such other and fur.
ther relief as he mav be entitled to ree-eive under
the Statutes of Virginia and the general equity jurisdiction
of the Court, both general and spedal.
.And he will ever pray, .etc.

NORRIS E. HALPERi"
W. R. ASHBURN
Counsel for complainant

SIMON MOLOFSKY
Complainant
State of Virginia
Corporation of the City of Norfolk, t?-wit:
This day '1efore me, ,Joseph Marcus, a Notary Public in and
for. the Corporation aforesaid in the State of Virginia, whose
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commission expires on the 2nd-day of April, 1948, personally
appeared Simon Molof sky, whose name is signed to the foregoing complaint, and wbo being :first duly sworn made oath
and said that the matters and things the.irein contained are
true except those sta:ted to be, on information and belief, ancl
as to these he believes the same to be true.
Given under my hand this 15th day of August, 1947. ·
JOSEPH MARCUS:
Notary Public
And thereupon a:t said Hules holden for sai~ Court on the
third Monday in August, 1947, proceAs having been executed
on the said defendant ancl she not having appeared, pleadecl
or answered, a decree nisi was entered.
·And afterwards, in the Circuit Court aforesaid.!"
to-wit: At the Rules holden for said Court,. on the·
first Monday in September, 1947, the said defendant still failing to appear, plead or answer, the Bill was taken.
for confessed, and set for I1cariug ..

page 7

~

And at another day,. to-wit: On the 8th day of Oritober,.
in the year, 1947, came the defendant, and filed her answer in.
the following words and figures:

In answer to the bill of complaint exhibited against her in
this case by Simon Molofsky, or to so much thereof as she is
advised it is material and necessary for her to answer, the
defendant, Rose Sigal, answering, say~:
l. This defendant admits that the· matters and things alleged in the first paragraph of clause 1 of the bill of complaint are true.
This defendant admits the allegations of paragraph 2 of
said clause 1 of the bill of complaint insofar as the ~ame
refer to the death of Morris Sigal and the time of said death.
She also admits that the will of 1\lor1is Sigal is recorded in
Will Book 16 at page 159 in the Clerk's Office of this court,
but she says that the construction and interpretation thereof.
is a matter for the court.
2! This defendant admits that plaintiff' conducted on the
leased premises a mercantile business, hut sne hns no knowledge as to whether the same was profitable or not and tberefore neither admits nor denies the allegation that it was
profitable; but.,_if material, she calls for strict proof thereof.
This defendant further admits the ailegation of clause 2
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of tl;ie bill of complaint. that the leased premises were dam- .
aged by fire on March 11th, 1947, and that the written lease
- thereof contains the provision quoted in said clause 2 of the
bill of complaint.
page 8 ~
This defendant denies th(' allegation of said clause
2 of the bill of complaint that the defendant had
neglected and breached any duty owing by her to the plaintiff.
This defendant denies the allegation in the same clause of
the bill of complaint that she made no effort to repair or
restore the premises for many weeks after the happening of
said fire. Slie admits that Exhibit A is a copy of a letter
written by her counsel to the plaintiff under date of June 4,

1947.

·

This defendant- alleges that in the exercise of reasonable
diligence the leased premises could not be repaired within
the period of ninety (90) days after the date upon which they
were damaged by fire, and with the exercise of due diligence
the restoration of the premises required more than such period of ninety ( 90) days.
This defendant denies all allegations in sa~d clause 2 of
the bill of complaint, the meaning, tenor, purport or implication whereof is to charg·e this defendant with the breach of
any duty owed by her to the complainant.
3. This defendant denies that she has changed the type of
building on the leased premises or entered into a binding
commitment to other persons to become tenants of the building on the leased premises in violation of any duty owed by
this defendant to the plaintiff.
4. This defendant dPnies that plaintiff has at all times
fully performed the obligations incumbent upon him under
the lease, and denies that the plaintiff stand ready to perform the same until the end of tbe lease term. This defend,ant asserts that the lease term has already expired, and referring· to the numbered sub-paragraphs of clause 4
page 9 ~ of the bill of complaint, this defendant further
says:
(1) Sub-paragraph 1 of clause 4 correctly states that this
defendant denies the assertion and contention of the plaintiff that she was not entitled to derlare the lease term ended
in the event that tl1e repairs t9 the building, after it had been
damaged by fire, could not, in the exercise of due diligence,
be completed within ninety (90) days thereafter.
(2) Sub-paragraph 2 of clause 4 of the bill of complaint
correctly states that this defendant denies the plaintiff's assertion that said repairs and restrictions would not require
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. more than ninety (90) days in the exercis·e of rea"sOnable dili-gence.
.
(3) Sub-paragraph 3 of clause 4 of the bill of complaint
correctly states that this defendant denies the allegation of
the bill of complaint that she is required to repair and restore a structure on the premises to a condition which existed
before the fire and to allow plaintiff the same space and quarters which were originally leased to him.
5. This defendant further says that she has used every
effort not only to fulfill every contractual duty owing from
her to the plaintiff,. but has in fact done more than was required of her.
This defendant alleges that under the terms of the lease
between the parties she had the right to terminate the lease
h1 the event that the repairs to the building necessitated by
the damage thereto resulting from a fire required, in the exercise of reasonable diligence, more than ninety (90) days to
complete, and .that such repairs did in fact require more than
said ninety (BO) days to complete, in the exercise
pag·e 10 ~ qf such diligence; and, Clonsequently, this defendant had the rig·ht to terminate said lease and thereafter owed no duty whatever to the plaintiff under the· terms
thereof.
Notwithstanding that fact this defendant offered, as is
disclosed by Exhibit A filed with the bill of complaint, to
lease to the plaintiff the building on the premises originally
demised to him as soon as the same should be restored and
should become tenantable for a period beginning then and
extending to the date of the .termination of the original lease,
upon the same terms and conditions and at the same rental
as set out in the original leasfl. By acceptance of this offer
the plaintiff would have enjoy()d everything that he claims
as his right in the bill of complaint; but plaintiff rejected
said offer and refused to occupy the building when the same
should be restored to a tenantable condition for the remainder
of the term at the same rent and upon trre same conditions
as those set out in the original lease.
And now having fully answered this defendant prays to
be hence dismissed with her reasonable costs in this behalf
expended.
ROSE SIGAL
By WM. G. MAUPIN
·
her counsel.
BROUDY & BROUDY
·
her counsel.
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And at another day, t-0-w.it: In the Circuit Court afore·said on the 21st day of April, in the year, 1948, the day and
year first her~inabov.e wiitt.en.:
This cause came on this day to be heard upon the blll of
complaint and the -exhibit filed therewith, the answer of the
,defendant and general replication ther-eto, the stipulatian of
the respectiv-e parties made on open court that the
page 11 } eourt :should first consider whether complainant has
.any ;right to relief before considering what consequential relief is appropriate, the testimony of witnesses
heard in open court on behalf of the complainant and the defendant, and was argued by counsel
. Upon consideration whereof, the Court is of opinion and
doth decide that lhe complainant has failed to establish a
right to relief under the bill of complaint, :and that the complainant is not entitled to the relief prayed for in said bill of
.complaint; :and the court doth accordingly
·
Aq.judge, order and decree tbat the bill of the complainant
·be and the same is hereby dismisi;;ed, and that the defendant
Tecover of the complainant ;her costs in this behalf expended.
And the complainant having signified ]1is intention of
prosecuting an appeal from this deeree to the Supreme Court
of Appeals of Virginia, it is further ordered that eX:ecution
hereof shall be suspended for a period of ninety days provided the complainant, or someone for him, shall enter into
:and execute a bond before the Clerk of this Court conditioned
.according to law and with~urety deemed sufficient ·by said
Clerk in 'the penalty of $500.00.
The following is a stenog-raphic copy of the testimony filed
'herein on the 9th day of June, 1948, and certified by the Judge
·of this Court as part of the record, to be transmitted with
the transcript of said record; to the Supreme Court of Appeals of Virginia:
page 12 } Virginia:
In the Circuit Court of the City of Norfolk
Simon l\folofsky

v.

Rose Sigal
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NOTICE OF .APPEAL..
To·: Messrs .. William G. Maupin and J .. Louis Broudy,. Attorneys for Rose Sigal:.

PLEASE TAKE NOTICE, That 0n the 9th day of June,,
!948, at 9 :30 A .. M., the undersigned will present to the Hon.
Clyde H .. Jacob1 Judge of the. Cireuit CoUl't of the City @f
Norfolk, Virgima, at the court house of said city, the- steno-·
·graphic report of the testimony and other proceedings of the
trial of the above-entitled case for certification by said Judge,.
and will on, the same date, make applicmtion to the Clerk of
said Court for a transcript of the record in said case,,. for the·
purpose of presenting the same to the Supreme· Court of
Appeals of Virginia with a petition for a -writ of error and
supersedeas to the final judgment ef the trial court in said
case ..
SIMON MOLOFSKY
By NORRIS HALPERN &

W., R.. ASHBURN
·

Attorneys

Legal service of the abo;ve notice· is hereby accepted, thiS"7th day of June, 1948.,

vVM. G. MAUPIN
Attorney _for Rose Sigal
page 13

f Virginia:,

In the Circuit Court of the City of Norfolk.
Simon Molof sky

v.

Rose Sigal

TRANSCRIPT OF TESTIMONY.
Stenogr~phic transcript of the testimony introduced and
proceedings bad upon the trial of the above-entitled ca:o:e, in
said court., on t11e 12th day of April, 1948, before' the Hon ..
Clyde H. Jacob, J ndge of said court.
Appearances: Messrs. Vf. R. Ashburn and Norris E. Halpern, Attorneys for the plaintiff..
.
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George TVare.

Messrs. William G. Maupin and J. Louis Broudy, Attorneys
for the defendant.
J.M. Knight
Shorthand Reporter
Norfolk, Va.

page 14 ~

(The witnesses were excluded on motion of
counsel for the plaintiff.)

GEORGE WARE,
called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows:

Examined by Mr. Ashburn:
Q. You are Mr. George Ware?
A. Yes, sir.
.
Q. What is your business, Mr. ·ware?
A. Insurance business.
Q. In the pursuit of that business did you have any connection with the fire damage to the premises located at 99th
Street and Hampton Boulevard; Norfolk, Virginia, then
owned by Mrs. Rose Sigal ~1
A. Yes, sir.
Q. Did you accept the proofs of loss in connection with
the fire· damage f
A. Yes, sir.
Q. ·when?
A. May I qualify that, Mr. Ashburn Y
Q. Yes, sir.
A. I never saw the proofs of loss as such. We were familiar with the case and followed it very closely: but the
proofs of loss were actually taken by the Ffre Com·
page 15 ~ panies Adjustment Bureau.
Q. ·when was tbe loRs settlement made with Mrs.
Sigal, Mr. Ware¥
A. We sent tlie drafts to Mrs. 8igal on May 24, 1947.
Q. At what time ·was Hie agreement reached with her as to
the amount the loss would be?
A. I can only guess at that, sir. I imagine about a week
or 10 davs before that date.
Q.
Merritt of Fire Companies Adjustment Bureau
would know the actual date, would bet

Mr.
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Y. H. Merritt.

A. Yes, sir.
l\f r. Ashburn : Tba t is all.
Mr. Maupin: No questions.

V. H. MERRITT.,
called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows:.
Examined by Mr. Ashburn:
Q. State your name, please, sir?
A. V. H. Merritt.
Q. Mr. Merritt, what is your occupation f
A. Adjuster of General Adjustment Bureau.
.
Q. Diel your bureau handle the matter of settlepage 16 r ment for the fire damage to the premises at 99th
Street and Hampton Boulevard, Norfolk, Virginia,
then owned by Mrs. Rose S1gal f
A. Yes, sir.
Q. Mr. Merritt, from your record please state when the
fire occurred on those premises f
A. March 11, 1947, at 3 :30 A. M.
Q. When were the proofs of lo!,s filed 1
A. They were accepted on the 16th of May, 1947.
Q. Does the time of acceptance indicate the time of agreement between the owner and underwriters as to the amount
of damage sustained by tlie owner by reason of the firef
A. Yes, sir, I would say so.
Q. Mr. Ware has testified that th~ payment was made on
May 24, 1947. Is that in accordance with your record?
A. I have no record of the date the payment was made?
Q. Do you have a copy of the proofs of loss?
A. No, sir.
Q. You do not have a copyf
A. No, sir.
Q. Are you able to siate then as to the extent of what was
destroyed or damaged by the fire Y
A. I have the agreed amount.
.
Q. But you only have the figure and notpage 17 r A. I aon 't have the details.
Q. Vl ould 'they be in the files in your office~
A. No. They would he with the City of New York Insurance Company.
Q. So you would have no way of knowing l
A. No, sir~
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Ro.9e 8igal.
, ::Sy the Court;
·
Q. Do you have ·any personal knowledge from a view you
took?
A. No, Your Hono:r, I did not handle that
·Q. Y.ou dhl not view the property?
.A. Mr.. Lunsford handled {hat.
CROSS ~"'ti}IINATION..

By Mr. Maupin:
Q. Mr. Merritt, your testimony is not intended to indicate.,
is it, that no claini was made until May 16 f That is not a
fact, is it?
A. No, sir, I did not mean to indicate that. That was when
the final agreement was made.
Q. That :fi.nal agreement was made, but the proofs of loss
were filed shortly after the fire, were they not?
A. There is no indication in the file that that was the case,
no, sir..
page 18} Q. The negotiations were going on between the
owner and the proper insurance authorities from
:a time very -shortly after the fire until an agreement was
reached on the 16th of May about the amount; is that-correct!
.A. Yes, sir.
Mr. Ashburn: Your Honor, I want to call Mrs. Rose Sigal
:as an adverse witness.

ROSE SIGAL,
the defendant, called as an adverse witness~ ha"\Ting been first
duly sworn, testified as follows:
Examined bv Mr. Ashburn:
Q. Mrs. Sig-al, just for t~e record, state your full name1
please?
A, My full name?
Q. Yes, ma 'am.
A. Rose Sigal.
Q. At the tim:e of the fire of March 11, 1947,. you were the
owner of the premises at 99th Street and Hampton Boulevard,
were you not?
A. Yes, sir.
Q. Your husband was Morris Sigal?
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A.. That is right ..
Q.. But he died prior to the fire f
. A.. That is right.
page 19 ~ Q.. Mrs. Sigal, ·will you please look at WnI Book
No. 16, at Page 159 of the Will Book of this courtr
and state whether that is your husband's will¥
A. (Does) Mr. Ashburn, I just don't remember exactly
whether it is the same. I have the will.
·
Q. y OU probated the will in the Clerk's Office of this court,.,
didn't you?
A. That is right ..
Q. And you only probated one will f
A. That is right.
Q. So presumably this is t.he documentf
A. Well, I just don't remember. I could not tell you ..
Q. Your husband was Morris SigaU
A. That is right.
Q. And you are Rose Sigal t
A. That is rig·ht ..
Q. And your daughter is .."1 delaide Sigal f
A. That is rig·ht ..
Q. And all three of those parties are referred to in this:
document ..
Mr. Ashburn: Your Honor, we offer this will, asking permission of the Court to file a copy to be taken from Will Book
16 at Page 159. The only purpose, I may state, is to show
· that after the death of "Morris Sigal this· lady be. page 20 ~ came the sole owner of the demised premises.
Mr. Halpern: :M:aybe counsel will admit that fot~
the record.
Mr. Ashburn: I think they do, but I think we have to put
it in.
(Pag·e 159 of ·wm Book 16 was received and marked '' Plaintiff's Exhibit No. 1.'')
Mr. Ashburn: Do you gentlemen de~ire that I use the 01·hdnal draft of this rathe1· than a certified copy!
··
Mr. Maupin: I do not think it matters.
By l\tlr. Ashburn:
·
Q. Mrs. Sigal, I hand yon an irn;;trument which purports to
bear date of the 27th day of February, 1941, and ask if that is
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the agreement of lease which Hose Sigal and Morris Sigal ·
made ·with Mr. Simon Molofsky?
Mr. Maupin: Let me look at it, Mr. Ashburn.
Mr. Ashbm:n: I beg your pardon.
Mr. Maupin: Your Honor~ it is conceded that that is a
copy of the lease.
·
The Court: The record will 8liow that without anv more
proof.
Mr. .Ashburn: 1Ye offer tl3en the certified copy in evidence,
if Your Honor please, to be mai·ked as "'Plaintiff's Exhibit
No. 2. ")
·
w

page 21

~

(Received and marked "Plaintiff's Exhibit No.
2".)

By Mr. Ashburn:
Q. Now, Mrs. Sigal, after the execution of this instrument
Mr. Molofsky became one of your tenants at 99th Street and
Hampton Boulevard for ~ period of eight years, did he not 1
A. That is right.
Q. For a term to begin September 1, 1941, and ending on
August 31, 1949; is that correct?
A. That is right.
Q. And he was to pay a rent of $400 per month, and 4%
on the total gross sales up to $40,000, and 1 % on the gross
sales above $40,000, was ·he not 1
A. That is right.
Q. And what was the nature of the busines that he proceeded to conduct on those premises?
A. Naval and civilian outfitters..
Q. Naval and civilian outfitters?
A. That is right. One part of the building was a long room
with 400 and some lockers. The fixtures and the lockers belonged to me.
Q. Now, Mr. Molofsky entered into occupation of the
premises covered by this lease, did he not?
A. I can't understand.
Q. He took possession of the premises and conpage 22. ~ ducted his business there until this fire occurred?
A. That is right.
Q. As stated in the lease, the preinises were a certain storeroom, lockerroom and apartment situated on the 2nd floor
of the pr·emises Y
A. That is right.
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Q. As to the storeroom, what was the space?
A. I could not tell you. I don't know exactly the space.
I don't know how many feet.
Q. As to the fockerroom, what was the space Y
A. I don't know exactly how many feet.
Q. How many lockers did you say there were f
A. Four hundred and some odd lockers.
· Q. Four h1;mdred and some?
A. That is right.
Q. And you can't tell us, you say, the area of the lockerroom 7
A: You see, the b_uilding was 50x100. The 2nd floor is built
50x100. I don't remember exactly how many feet were taken
for the lockerroom and how many feet were taken for the
apartment. ·
·
Q. The lockerroom then was on the 2nd floor?
A. Yes; and the apartment was on the 2nd floor.
Q. And those were the only two items on the 2nd floor?
A. That is right.
.
·
page 23 ~ Q. There were eight rooms in the apartment,
were there not, Mrs. Sigal 7
A. That is right.
Q. And in addition thereto, this large lockerroom holding
400 and some lockers?
A. That is right.
Q. Mrs. Sigal, you have rebuilt the premises since the fire,
haveyounoU
A. That is right.
Q. You have Iio 2nd floor on the premises?
A. Yes, we have.
Q. And what is now on the 2nd floor?
A. A lockerroom and a work shop.
Q. A lockerroom and a work shop?
A. That is right.
Q. Turning our attention to this apartment, what were the
eight rooms of which the apartment consisted Y
A. A living-room, dining-room, sun parlor, three bedrooms,
a foyer, kitchen, breakfast room and bathroom.
Q. And Mr. Molofsky had occupied the apartment during
the term as living quarters for himself and his family, l1acln 't

heY

A. Some part of it.
Q. Continuously from 1941 until a few months before the
fire?
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page 24

~

A .. No, sir. Mr. Molofsky gave up his diningroom, his sun parlor, and his living-room, hut he
used them as a stockroom.
·
Q. He used them as a stockroom?
A. That is right. When he bought his home, he moved
-0ut without my knowledge. He :fixed the work shop there,
.and everything, for a stockroom with steel shelves, and <:'Very±hing else.
.
Q. How long did he use it as a stockroom?
A. I don't remember how long, but it was quite a while.
I just don't remember exactly when he moved to his new
borne.
·
Q. Seven or eight months Y
A. No; if was more than seven ·or ·eight months.
Q. A year or so?
A. I don't know. I am afraid to commit myself, because I
just don't remember. I don't know when he moved out of th~
.apartment. I didn't know when he fixed ·up the shop. I
.didn't lmow when he put steel -shelv-es in there, and steel rods
in the walls.
·
Q. This fire occurred on the 11th of March?
A. Correct.
Q. At 3 something in the morning?
A. I was called at 7 o'clock in the morning.
Q. Do you know m what part of the premises
page 2"5} the fire started?
·
A. I don't know.
Q. How many other tenants did you have m that building? ·
A. Onemore.
Q. What was the nature of his business 7
A. Confectioneries: Beer, and- luncheon, and cigars tind ·
~igarettes.
.
Q. That was on the ground floor level?
A. Yes, that was on the ground floor.
Q. After the fire what contractor did you procure to le.store the premises?
A. I had Mr. Hall and Mr. Boone on the afternoon of the
fire to look around and see how long it would take to re:.
construct the building. It was such a terrible fire that he
would not guarantee to do it in six months. He wanted to
wait until all the debris was cleaned out so that be could
tell much better! that he might be able to make it in :five
months, but he would not guarantee it.
·
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Q. When did you actually make a contract with him for
the repair and restoration of the premises!
A. It was some time before May.
Q. Do you have the written contract!
A. We didn't have any written contract at all. I was very
glad to get them to work there, because it was very
page 26 ~ hard for me to get people to go there and do the
job.
.
Q. How many contractors did you consult t
A. The insurance people sent Mr. Ewell. I don't know
his initials. · He said he thought he could have it in four
months, ·but he would not guarantee it, and maybe in five
months, but he would not guarantee it. Then I had Mr. Birch
to go there. I don't know his initials. In fact, I saw him
building a store on Granby Street, and I asked him to please
come down there. That was the second week after the fire ..
He came down there and said, '' Mrs. Sigal, I can't tell you
how long it will take me. I can't give you a contract.'' rrheonly thing he said was, '' If you will let me do the work, I will
charge you 16% for labor and material." He would not tell
me when he would be able to start. Then I went back to Mr ..
Hall.
Q. So you :finally authorized Mr. Hall to proceed Y
A. That is right.
Q. Some time you say before May Y
A. Maybe the first week of May, because they started. the
5th of May.
Q. Mrs. Sigal, you did not authorize Mr. Hall to proceed
to do anything until you had reached an agreement with
your insurance carrier as to the amount of money you were
going to receive, did you Y
A. That is right. There wasn't such a very Lig
page 27 ~ dispute.
Q. But you had some dispute, and you did not
authorize any repairs or any rebuilding until that dispute
had been settled?
A. That is right. Mr. Hall told me he could not do it in
90 days; that it WOIJld take him from five to six months .
. Q. What·plans are there to show what was actually done in
the rebuilding 7
·
A. I could not tell you. The building is finished. I don't
have any plans.
.
Q. And you had no contract, you say, for the rebuilding?
A. That is right.
·
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Q. Did Mr. Hall furnish you with a statement to show what ·.
he was doing and what he had done?
A. That is right.
Q. Do you have the statement?
A. No.
Q. Where is it, please f
A. I have it in my box.
Mr. Ashburn: We call for it, if Your Honor please, and
ask that it be produced during the cours~ of this trial.

By the Court :
Q. Produce it before the hearing is over.
page 28 ~ A. Yes. Whether it is home or in the box I don't
know, but I have it.
By Mr. Ashburn:
Q. Mrs. Sigal, would you undertake to state for the record
what was done by Mr. Ha11 as to rebuilding the premises?
A. What was done?
Q. Yes.
A. He just rebuilt the building the way the tenant wanted
it.
Q. Which tenant?
. A. The one tenant I have got there, and Mr. Molofsky ,vas
supposed to go in there.
Q. Wh·o was the tenant for whom you say he rebuilt it,
as the.tenant was supposed to want iU
A. Mr. Molofsky.
Q. .Mr. Molofsky?
A. That is right.
Q. You mean you sent Mr. Hall to discuss it with l\Ir.
Molofsky?
A. Mr. l\folofsky was there time and time again. He suggested how to do it, because he wanted to have a lockerroom
and a work shop and a storeroom there.
\
Q. Mrs. Sigal, you have always insisted that your lease with
Mr. Molofsky was at an end, did you noU
page 29 ~ A. That was what my lawyers advised me.
Q. And you dickered with Mr. Molofsky for an
advanced rental Y You ordered him to pay $600 a month,
didn't you?
A .. I did not want him to pay $600 a month if he wanted
the building the way it was before, but if I had to go to the.
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· e.xpense of making a very expensive front to suit him, naturally I could not let him have it at that rent.
Q. When did you have your conversations with him relative to $600 a m·onth and lOo/o of his gross receipts?
A~ 10%? Never.
Q. What?·
A. Never.
Q. When with respect to the $600 per month!
A. All during the time he didn't know whether he wanted
to have two years or whether he wanted to have a longer
lease, and whether he wanted to reconstruct the building enti rely to make the store different and the front different.
Q. Where did you have those conversations?
A. Right around there at the building, and in my daughter's
home and in my son's-in-law office.
Q. Arid those were along in Api;il and May?
A. It was during that time.
Q. And you don't know specificallyA. I. did not keep any record at all.
page 30 ~ A. I hand you a carbon copy of a letter dated
May 31, 1947, and ask you if you got the original
of that letter written by Mr. Molofsky through his attomey,
Mr. Halpern. Look at that and see if you did not receive it 1
please?
A. Do we have it, Mr. Broudy? Whatever I got, I brought
it to you (Mr. Broudy). I don't have any letter at all.
.
By the Court:
Q. He is asking you if you have any recollection of having
received such a letter.
.
A. No, I don't think so, because whatever I got I brought
to my lawyer.
Mr. Ashburn: Your Honor, we offer this in evidence, and
say to the Court that we will prove by testimony that it was
written, signed and deposited in the mail, and addressed to
Mrs. Sigal at this address.
The Court: Do you have any objection to putting it in
out of order7
Mr. Maupin: We have no copy of it, Your Honor, and nobody has ever seen it, either Mr. Broudy or Mrs. Siga.l.
The Court: Suppose you leave it until you put it in the
regular way.
page 31 ~ Mr. Ashburn: It would simply serve as a basis
for some further inquiry. In fact, Mr. Broudy's

:35

'Simon J\Iolofsky v. _Rose 'Slgal.

Rose S.igal...
letter of June 4 is in answer to it. It does not sav it is -iu answer, but one follows the other in sequence.
Mr. Broudy: It could not be the answer.. I did not have
:such a letter.
r

By Mr. Ashburn:
Q. Mrs. Sigal, I hand you wbat purports to be an original
letter dated June 4, 1947, addressed to Mr. Molofsky from
Mr. J. L. Broudy, and ask you if you saw that before it was
written!
The ·Court: Did yon ask her if she saw it before it was writien?
.
Mr. .Ashburn: I meant, did she see it before it was mailed.

A. I :don '.t remember.
By Mr • .A·shburn:
Q. Did you on or about the date of that lett~r have a dls. ,cussion with Mr. Broudy as to what position you would take
concerning whether Mr. Molofsky's lease was in effect or
not?
A. I don't follow you.
.
Q. Did you have a discU'ssion with Mr. Broudy to determine
what position you would take as to whether Mr. Yoloisky's
lease was in effect or was ended?
page 32 } A. I don't remember. I know one thing from the
beginning: Mr. Broudy advised me that Mr.. M-olof:sky did not have any lease at all. ·
Q. That he did not have any lease at all?
A. That is right.
·
Q. So you relied on that? Did you authorize the writing
,of this letter 7
A. I don't remember. You see, I was too confused, Mr.
Ashburn, at that time.
Q. Mr. Broudy had the authority to write for you7
.A. That is right.
·
Mr. Ashburn: Yon.r Honor, we wish to offer this letter
of June 4.
(The letter was received and marked "Plaintiff's Exhibit
No. 3".)
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By Mr. .Ashburn~
Q. Mrs. Sigal, that was a demand by you for a new lease
with the tenant, was it noU
A. It' was for the purpose of :finding out whether· he wanted
a new lease or the ·old lease. May I explain it in my way so
you can understand iU
Q. I: have no objection.
A. Mr. Molofsky negotiated all the time from the very first
day of the fire until the end. These are his. exact words : He
did not know what he wanted. I did not want to
page 33} go to court with him. I told him that if he wanted
the place-of course, it would be a very big expense for me, because I had to buy fixtures for the place, ancl
go to the expense of fixing all the lockers because they were
broken; they were dented-but, if he wanted me to, I wo~1d get
.fixtures for him, and I would fix the place just like it was and
let him finish his term. He said,. ''I know that I won't get
any extension after two years". Mr. Molofsky had plans to
re.fix the building, himself-the store he occupied. He told
me it would cost him $18,000; that he would make the front"
and he would do everything~ He said he would put new fixtures in there to improve the business if I gave him perinission. I said, "I w.ill be glad to". He never did,. because forthe work he wanted they were too busy. I told him, ''If you
want to, I will fix the front to suit you any way you want it.
I will make the upstairs any way you want it, and the store:
any way you want it, providing you will guarantee ~e $600
a month rent or 6%, which ever is g~ea;ter".
Well, we negotiated back and forth, back and forth, and
three different times he changed his _mind. The last time it
was definite that he was taking the place; that I should go
ahead and tear our the old front. I called up my contractor.
I said, "Mr. Hall, tear out the front. Mr. Molofsky will be
there in the morning, and he will tell you exactlv
page 34 ~ what kind of front he waiits to have'"..
·
In the morning I called him, and his wife answered the phone and said he was out of town. In the mean . .
time they tore out the front. The next day I called him up
and had ·an appointment with _him for 11 o'clock to be there,
and my contractor would be there. He came at 12 o'clock and
said he did not want to talk then, but ''Let's go sit in the car''. '
These are exactly_ the words he told me: He called up his
brother and brother-in-law in Baltimore who told him that,
according to today's conditions, they thought it would not be
a good proposition for him. He says, "I will lose my money.
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Go ahead and patch up the front, and let me stay the two
years''. They were exactly his words. I told him the front
was torn out. He went in the store where Mr. Boone and his
foreman were, and said, "Well, you could still patch it up".
He saw that the front was out. That was when he went away,
and that was the end of it.
Q. Mrs. Sigal, up to the Jime this letter was written, the
· only basis that you had evidenced any willingness to allow
Mr. Molofsky to continue as a tenant in the restored premises
was at a rental of $600 a month or 6% of his gross receipts Y
. A. No.
Q. Whichever was greater?
A. Whichever was greater; to reconstruct the
page 35 ~ entire building-a new front, new lockerroom and
storeroom, and everything else, on that basis.
Q. So you always insisted that he had to make a .new agreement with you or he could not return as a tenant of the
premises?
A. No, sir, I didn't say that. I was willing, on the old
terms, to :fix the f rout just like it was before and not to go· to
such a big expense; just to fix it the best way we could.
Q. You were just willing to patch up the downstairs and
do nothing upstairs unless he would increase his rent T
A. Mr. Ashburn, after all we did not have floors and we
did not have a roof; we didn't· have anything. We only had
about three and a half walls left. One wall had to be reinforced and put some more bricks in it.
Q. But you never made any proposal at all to Mr: Molofsky
to rebuild in accordance with what was there at the time .
of the :fire and allow him to :finish out his lease7
A. I certainly did.
Q. When?
A. Time and again; quite a few times. But, he said, '' I
don!t know. I will tliink it over and let you know again''.
I did not want to go to the expense of rebuilding the building, because I did not have so much money to spend. I wanted
him to go ahead and finish his term.
page 36 r Q. Mrs. Sigal, I ask you again if you didn't ha VO
that letter of May 31 when you authorized Mr.
Broudy to write the letter of June 47
A. I ~m sorry. If I had r~ceived this letter, I would have
given it to my lawyer immediately.
Q. Let's see if he got this one of June 17. See if you gave
that to your lawyer?

.r
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Mr. Broudy: We have that.

By Mr. Ashburn:
Q. Then you did receive this one of June 17 !
Mr. Broudy : Here is the original.
A. I think I did receive this letter.
Mr. Ashburn: I will offer the original as ''Plaintiff's Exhibit No. 4".
(Received and marked "Plaintiff's Exhibit No. 4" . ~
By Mr. Ashburn:
·
Q. Mrs. Sigal', had you told Mr. Molofsky at that time that
you intended to lease to another tenant if he would not agree
with you on a rental of $600 a month or 6% of his grogs receiptsT
A. I don't remember that.
Q. What tenant did you have in mind¥
A. I had quite a few tenants. I had local people and outof-town people, and Mr. Molofsky happened to know it.
Q. And to whom did you lease it?
page 37} A. To Mr. Kroskin-Kroskin Brothers.
Q. When did he enter into the occupancy of the
space?
A. The 20th of September.
Q. The building was :finished long before tl1at, wasn't it?
A. No, sir.
Q. Who is your other tenant in the premises?
A. Luhring Brothers.
Q. They went in in August, didn't t4ey?
A. Yes. They went in before, because we could not start
the building from the corner; we had to start from the other
side to build.
·
Q. So Luhring Brothers went there in August Y
A. Because Luhring Brothers put in thefr own front.
Q. How many people did Mr. Hall use? Were there about
two people working on the building?
A. Two people Y
Q. Yes.

A. I saw more than six people there time and again.
Q. Mr. Sigal, had Mr. Hall actually started to work when

this letter of June 4 was written?
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..A. He started the 5th of M~y.
·Q. What did he do when he start.edf
A. What did he do? He started to clean up the
page 38 ~ building first.
Q. He had to know what he was going t-o build.
·When did }le know what he was going to build ba-0kf
A. Just as soon as they cleaned out the building., it was
ready to be built. Then I had to wait for :Mr.. Molofsky to
take his salvag,e. When Mr. Hall was working in the back,
the salvage was still in the store, and I -could not get him
.to move it.
·
Q. On what basis did you pay Mr. HalU
A. Labor, material, and 10%.
Q. Weekly!
A. No, sir. At times, whenever it would accumulatt; i
paid him. ·
Q. At what intervals did he give you an estimate of· the
volume of work he ·had done up to that tiineY
A. I think twice.
Q. Just twice during the whole proceeding!
A. That is right.
Q. When was your ·first payment to him?
··
A. I don·'t remember.
Q. You would have your check!
A~ I guess so.
Q. Wtll you bring it down, please, to show when the first
·payment was made T
A. I will be glad to.
page 39 } Q. And your second payment, I suppose, was
·
after he finished 1
A. That is right.
Q. Will you bring both of those for us, if you please? Now,
let's go back to this original lease, Mrs. Sigal. This instrument of lease was prepared by whom?
A. This lease Y
Q. Yes, ma 'am.
A. By Fred Richter.
·Q. He was the attorney for your husband and yoll'rself 7
A. It is hard to say whether he was for us or for Mr.
Molofsky. When Mr. l\folofsky bought our stock, he made out
the lease. I just 40n 't know how it happened. It was rather
mutual.
.
Q. Do I understand that you and your husband had a
similar business which you were conducting in the premises,
and Mr. Molofsky bought out that business?

40

Supreme Court- of .A.J?peais of Yirgfoia

· Rose Sigal.
A. That is right.
Q. That was prior to this lease f That was in 1940, wasn't
iU
A. This is the last lease ; this lease expires in 1949 t
Q. Yes, ma'am.
A. Yes. Mr. Richter made it..
Q. Mr. M:olofsky bought you and your husband out as to
the, busines~ the year before that, .did he not Y
p~ge 40 r -A. No, not the year before. This leave was made.
in 1941 Y
Q. Yes.
A. He got into our place, if I am not mistaken, in 1936.
Q. So it was five years before this lease thent Mrs. Sigal,.
did you direct what provisions should be put in. this lease,.
or did your husband do sot
A: This lease Y
Q. Yes, ma'am.
A. My husband was on his dying bed. It was Mr. Molofsky
and his brother~
Q. You say Mr. Richter did not draw this lease for you
and your husband then t
· A. This lease 1
Q. Yes, ma'am.
A. This lease was drawn for Mr. Molofsky, and Mr. Molofsky's brother, and the accountant. They were the three of
them, and they decided how to do it, and Mr. Richter drew
it. .
Q. You mean Mr. Goodman when yon speak of the accountant?
A. Yes, becaus·e it was in his office. It was the three of
them, and I was there, myself. My husband was dying.
Q. When it was signed Y
page 41 ~ A. That is right.
Q. Mr. Richter was your attorney, wasn't l1e1
A. I did not pay him. He was a mutual friend of Mr.
Molofsky and mine .. Mr. Richter did not get a penny for iL
He did not get it for the first one and he did not get it for
this one. He was Mr. Molofsky's friend. He used to stay
around there in the store. In fact, Mr. Ashburn, when this
lease was made, not only Mr. Molofsky and his brother from
Baltimore, and Mr. Goodman, but even Mr. Curtis from the
bank, they were negotiating with him trying to figure out wbat
kind of lease they should sign for. I didn't have anybody.
That was the kind of lease they made.
·
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Q. In addition to the premises, certain :fixtures were leased
to Mr. Molofsky, were they' notY
A. Yes, sir, all of the fixtures; everything was there for
him.
Q. Have you ever put those fixtures back in the building?
A. No, not now. Mr. Molofsky had an option on the :fixtures, and these gentlemen held the fixtures until the last
minute when he refused. Then I told them to go ahead and
sell the fixtures.
Q. You say Kroskin Brothers are now the second tenant in
the building in the place of Molofsky Y
A. Yes, sir.
Q. How much rent do they pay, Mrs. Sigal? ·
page 42 ~ A. The same terms I offered Mr. Molofsky: $600
a month or 6%, whichever is greater.
Q. That is the rent that they pay 1 For how long a term
is their lease Y
A. It expires July, 1952, I think.
Q. Is that a written lease 1
A. Of course.
·
Q. You don't have that with you?
A. I think Mr. Kroskin has it.Mr. Broudy: I lmYe a copy of it, and Mr. Kroskin is here
Mr. Ashburn: :May I see it, Mr. Broudy?
(The lease was handed to Mr. Ashburn.)

~

By Mr. Ashburn:
Q. Would you recognize a copy of it, Mrs. Sigal T
A. You can read it for me, because I can't see so good.
Q. It is not necessary to read it.
A. What is that?
.
Q. Mr. Broudy says this is a copy of your lease with the
Kroskins, and I assume it is.
A. I suppose so. l\Ir. Broudy knows.
Q. Mrs. Sigal, look at this docnmcmt and see if you haven't
made a mistake about what vou said the rental
page 43 ~ was. As a matter of fact. the i·ental is a fixed sum
of $600 per month, plus 6% of the gToss business
over $120,000, isn't it?
Mr. Maupin: It is the same thing.
Mr. Ashburn: It is quite a different thing.
Mr. Maupin:. It works out exactly the same.
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A. I think it was a $600 guarantee, and, if it is above $120,000, it is 6%, whichever is greater. It is either $600, or, if
it exceeds $120,000, then it is 6rc.

By Mr. Ashburn:
Q. Mrs. Sigal, the copy of the acknowledgment indicates
that this was signed ip ,July, and it is dated the 18th of July,
isn't iU
A. Because I did not want to rent it to anybody else until
the last minute when my old tenant would refuse;
Q. Had your old tenant refused?
A. That is rig·bt.
Q. How had he refused when this was made in ,July? ·what
had been the method of that refusal t
A. My tenant refused in lune.
Q. You mean Mr. Molofsky f
A. That is right. I waited until the last minute.
Q. How did the refusal take place1
A. I thought I made it plain. The last time we got together in my apartment--my eon-in-law, my daughpag·e 44 ~ ter, and l\fr. l\folofsky---be told me that everything
would be all right. I told him I would make the
front .the way he wanted it, and would make the store just as
deep as I could, because of taking· out an entrance there in
the middle. Everything was settled. The next morning he
was supposed to meet me down at the Base to explain to the
contractor what kind of front he 'Yanted to ha-ve. In fact, he
went to Mr. Spigel to get his plans as to the wav he wanted
the front, but Mr. Spigel would not give him the plans unless
he paid him some $250 or $300. He said, '' Why don't you pay
iU" I said, "I don't have it." ·when I called up in the
morning he was so happy that be almost kissed me, because
everything was straightened out. That was the third time.
I was supposed to call him in the morning to be there at the·
Base at.11 o'clock, because the people were waitin~ for him
to see what kind of front he wanted. I called up at. . 9 :30, and
his wife tol~ me that be was out of town. I said, "He is out
of town? He is supposed to be down at the Base.'' She
said, '' He is out of town, but he will be in tonight or tomorrow morning.'' The next morning I called him and he said
he would be there at 11 o 'C'lock. I was there with mv contractor. I waited until- five minutes to 12. Then he came in
and said, ''I still want to talk to you. There is so much
noise in the building, let's get in the car.'' I went with him
to the car. He said, '' I called up my brother and brother-
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in-law, and tlwy said I should not do it because
times are different now." He said, "If you want
to give it to me on the old terms, and you patch up
the front and don't go to the expense -0£ a new front, I will
.finish my term.'' I was shocked. I said, '' L~ok, Simon. The
. front is out.'' H~ · said, ''No, I can't see it.'' That w.as
when Mr. Molofsky and I walked into the building, and he
saw that 72 feet were absolutely ont. Of course, he was
shocked, himself. He said, "Well, it still c9uld be patched
up." Mr. Boone said, "Mr. l\folofsky, how can I patch it
up now f '' He didn't say a word. I didn't hear any more
from him.
Q. And so you leased it to Kroskin Brothers and built it
to suit yourself; is that correcU
A. Well, I offered it to him and he refused. Then we wrote
him a letter again. I still told Mr. Broudy, '' Please write
him another letter, because I don't want to go to all the
trouble, and everything else. He has been there
so many
years, and we have been friends of the family for 27 years.''
That was when Mr. Broudy sent the letter, and he refm;ed it
Q. You mean he refused it by not answering?
A. That is right..
.
Q. You did not consider this letter of June 17 any answer?
A. 1Vhat kind of answer was thi_s to my agreement? ·
Q. He says his lease is in effect; that it is your
page 46 ~ obligation to restore the premises .
.A. He said that 1
Q. Yes. You did not consider it was in effect?
A. My lawyer advised me that he didn't have a lease even
to start with, much less to tortue me all summer..
.
Q. Mrs. Sigal, when you leased to Kroskin Brothers, Mr..
Hall had done very little toward rebuilding, hadn't he?
A; Mr. Hall?
Q. Yes, ma 'am.
A. He had to re build everything.
Q. I said, he had not done much of it at that time when
vou leased to Kroskin Brothers T
·· A. What do you 'mean? · I can't follow you, Mr. Ashburn.
Q. He had only been cleaning up? He had not started to
1·econstruct at all, had he Y
A. Almost everything was finished except the front. We
were waiting for Mr. Molofsky to decide what kind of front
he wanted. Everything else was finished.
page 45
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Q. Everything was finished except the front!
A. That is right.
Q. It wouldn't take, Mrs. Sigal, from July 18 until the 20th
of September just to put the front in, would it!
A. I k~ow, Mr. Ashburn, but don't you see, the plastering
was there and the plumbing was there. ·The only thing they
had to put in was electricity and the heating plant,
page 47 ~ and they had to put the front in, and they bad to
paint itr
Q. Let's see if we can understand each other. You say
Mr. Hall started the work on the 5th of Mayt
A. Yes, sir.
Q. And that he had finished everything but the front when
you leased to Kroskin Brothers, which was no later than ,July
18. Well, that was less than 90 days from the start until that
time, wasn't it Y
A. Mr. Hall could show vou the books as to what work was
done. I paid him by the hour and for the material. He has.
got all of these records. He will be able to tell yon better
than I can tell you, if you want to have everything in black
and white.
Q. But the building was ready for occupancy except for
fixing the front t
·
A. Not except for fixing .the front The building had to
be finished-everything inside-.and then painted inside ancl
out.
Q. Yon had not actually given any direction then up until
July 18 as to how it should be finished, bad you?
A. Oh, yes. We had the plans already made, because Mr.
Molofsky figured out how be wanted it. If it was good for
him, then it would be good for another tenant, too.
Q. Who had the plans already made?
A. In other words, we didn't have any plans.
page 48 ~ Every day he would caome in and Aay he wanted
this, and that. This door ,vould not be good because he wanted a different one. So we had to tear up -one
door and move it, maybe, three feet.
Q. There is quite a difference in having the plans already
made and not having any plans.
A. You see; Mr. Ashburn, we didn't haye any architect because we knew exactly how many feet this store should take.
I wanted to please the tenants., beeanse they negotiated from
the very first day. I never believed that I would be here in
court with Mr. Molofskv. This is the first time I have been
in court in my life. He wanted to take out some walls and
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have more space for lockers and for a storeroom and for
the work shop... ·You see; we could ·not take: one, inch· away
from the dimensions 1.ha t were there. · I wanted" him to have
it' ithe ;way he, thought he could :do better· business. and have
more room. t . · ,
, i
,.,
·?···. 11.::v1·
·!1

Mr. Ashburn:
,

• :,t ••

:·:·

,ve offer a copy of the lease with Kroskin.
• r,

'

• '

'

••.

I

I

: '..

(The lease was received and marked ''Plaintiff's Exhibit
No. ·5.'-')
, -,
··.· , . ..
. ... :1 _, .·• ;, ··•:.
Mr. Ashburn: That is all.
Mr. Maupin: · Your Houor, I just want to ask Mrs. Sigal
· a few questions to clear up s01ir1e:nf her testimony~ .We:;re~
serve the right: to put her· on as· our own witness·--at a, later
time.
·
d .. · .. J
• · 1., ·'
pag·e 49 } The Court: All right.

CROSS EXA.l\fINATION.
By Mr. Maupin:
:· ·Q.,~Mr.s. Sigal, this lease has this provision in it:' "It is
mutually agreed and understood between, ther parties -he;reto
that whereas the . :.}alndlords :are riot the: :ow.nets of the land
upon which the. building is now situated; that the lease to the
landlords contains:,a provision that the. owhers·:of:isaid tland
can terminate the landlords' lease by the giving· of four
months written notice it is .hereby·,agreed·. and. understood 'between the parties hereto tlmt in the event tl1at the landlords
are rejected from said lnnd and .their' 'lea~e ~terminated· or
if in the even the .landlords do. not. obtain -a rene:wal :of their
lease, then this agreement becomes null and void.'' Who was
tlre·owner: of·the··:Iandf ·· ··. )· ·· :: :'. :, i ·;,~
.-. :1~ ·-,
A. The Virginian Railway.
Q. Your lease from t11e' Virgfoian expired on the same dav
that Mr. Molofsky 's lease expired f
··
: ·:1.A.•. That is right.·: ··:'. ·
Q. That is to say, the 31st clay of August, 1949; is that
right?
.
A.. Correct.
· · · · Q. At the time of the fire had you gotten an expage 50 ~ tension.· 01; re11ewal: of :.:ytmrt Jaase frohi l .the- I Virginian ?
. .· ·_ ~· . . , 't. :·.: . : ,
A. You see;.I•went there right away, and they told me that
I was to6 confused:Jt© give.mN.an extension.:- .:1. ,· ·r,.:.r 11 : ·: ,, .·:
1
: ":

·• •
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Q. That was at the ti:µ1e of the fire or after tlie fire T
A. At the time of the fire.
..
Q. So it was not. u11til after the fire that you knew you
could get an ~xtension, and that extension went to. the 30th
of June, 1952; is th~t right¥
A. That is right.
Q. When you were regotiating with Mr. Molofsky after that
. for the new lease, similar to Kroskins' lease--$600 a month
or 6%, whiche-ver was greater-that was for the extendecl
term to end in 1952, wasn't it?
A. That is right.
· Q. And, as I understood, he told you that was what he
wa11:ted. '11hen two days later he told you he call.ed his brother
and brother-in-law, and they said that this was no time to be
taking a long lease of that sort?.
-A. That is right. They were his own words. ·

RE-DIRECT EXAMINATION.
By Mr. 1Ashburn:
•
Q. Mrs. Sig·al, whe.n did you get an extensio11
page 51 } from the Virginian Railway, please?
A. I just can't tell you exactly.
; Mr. Broudy: I have that lease right here!
A. It wasn't so very easy to get!

Mr. Broudy: I must have left it in the office.
Mr. Maupin: Vv e can pick it up at lunch time.
(Thereupon, at 1 o'clock., a recess was taken until 2. o'clock.) ·
page 52}

AFTERNOON SESSION.

Met pursuant to the morning session, with th~ same ·parties
present as heretofore noted.
The Court: Do vou wish the witness back on the stand·?
Mr. Ashburn: If Mrs. Sigal has those checks---=-,
.Mr. Broudy: She hasn't got them. I will tell her to send
home and get them. .
Mr. Ashburn: Your Honor., I am looking for a letter which
I had in my hand; a carbon copy of the one that she said she
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did not receive or did not r.ecall receiving.. I would like to
find that if I may.
The Court : You were holding both of them in your hand
most of the time.
::Mr. Ashburn: You:r Honor., we consider it to be necess-ary .
to prove the writing and mailing of this fetter; .and since Mr.
Halpern is the individual who wrote and mailed it, I see no
,course to take except to hav.e him withdraw as counsel and
be sworn as a witness.
The Coud..: Is that the only p;rupose for which you wish
io use him!
Mr. Ashburn: He also was at the conference with Mrs.
.Sigal and Mr. Molofsky, at which time these alternative proposals w.er.e made.
·
The Court: I would not think tha.t the mer.e
_;page 53 } proof of the letter alone should cause him to have
to withdraw as counsel, but, if he is going any
further than that, he should withdraw.
Mr. Maupin: We have no objection to his testimony, Y.our
Honor, as far as h~ wants to go.
Mr. Ashburn: I think, ·perhaps, he should :withdraw., Your
llonor.
·
Mr. Halpern:: I withdraw:.

NORRIS E. HALPERN,
,called as a witness on bel1alf of the plaintiff, having been first
duly sworn, testified as follows:
Examined by Mr. Ashburn:
Q. State your name, ag~, place of 1~sidence., and Gccnpation, ph~ase 1
A. Norris E. Halpern; age 38. I reside ·at 742 Washington
Park, Norfolk, Virginia. I am an ·attorney at law.
Q. Mr. Halpern, were yon requested by Mr. Simon Molof:sky, the plaintiff in this case, to act for him as his attorney
in any contro~rsy with Mrs. RoS'e· Sigal, the defendant, hav.:
ing to do with respective rig-hts of the parties during the term
-of a lease which is dated FebTuary 27, 1941?
A. Yes, sir.
:page 54} Q. Was your :first employment by Mr. Molofsky
· .
prior to or subsequent to a fire which occurred, ac,..
;c.ording to the testimony, on March 11, 1947?
.A.• It was subsequent to that fire.
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Q. Do you know how long subsequent to the fire you were
first consulted by him·!, .).. · ,,·: · ,_ ; 1
•
,
:- •
•
• ,
,
A. I don't have the exact date,: but as I recall, about two
or ihree'·,weeks after .the fire, 1I don't. think it was· longer
than that period of time.
;. .
· ~. · Q. Generally, what was the point of difference which occasioiled1yourconsultation7 .. ~· (i: • · ·. ,: ·- ·
1 • :, •••
.. :.A. He had- an idea: that she was not going to restore the
premises to him.. Qf comse, he, asked me to read the lease
and constr.ue it for hi~ which I did.. Then· we .later. nego"'
tiated'. w~th ]\fr. Bro1:1dy,. who is :heT· attorney, and ..with her,.
and Mr. Molofsky being present at the same time in Mr ..
1 .;

BToudy's office~·: ·· ·Q. You refer- to a conference in !·~r. Broudy's office. Are
1 '.

0

I\

•

'

:-

·:

,,

,_,.,

you able to 'fix within reasonable limits about when -that con.a.
f erence ·occurted Y
, : .· . ·. ·
'
··.:A~ I' can't re·call the exact date, but I think it was about
two or three weeks after the: fire., I am not ·certain.
Q. What was the subject under: discussion ·at· the conference Y ·
'·
A. ·well, I sat down in Mr. Broudy's office and.
page 55 } told-hinPthat w=e tooldhe position the· lease had hot
·
been terminated. He took the position that the
lease had been terminated. We, had.·an nnderstaiidi11g ,with
each other that any subsequent negotiations were without
prejudice to our respect~.ve posittorn,. An effort was made to
try.to reach a con1p"tomi:sc ,vhete a new' lease would be, without p·rejudice, enter·ed·· into between· the· parties· fbr .. an extended term beyond tile expir~tio't1 term: of this· ·orig·i:nal" lease~
which is the subject matter of this suit. She had primarily
in mind the objective of getting ,mo1~e, rent ,for ,t.he ..property
than she .bad ,beeii receiving\ ··She, -through the course of, the
negotiations with ~er counsel, made three sugg·est.ions or offets ·•hti ~the' alt~rnative,- ·"1hich I·. made. a N>PY "Of.. The first
was that the= base--rental·,should be $800 and· 6% of sales· in
excess of $16~000.; ·' 'The second propostt.ion, · was $600 a
month rental-or,7%~ ·0£..gross sal~1:,, ·whichever was greater.
The third• offer was $500 a month. afi.d ·10·% of sales in ·e.xccss
of1,$100,000. ··: 1 , ,; •
1 1 ... 'JL:., : . ._: ... ·
:
Q. Was there any meeting of the minds of the parties at
that conference?
·
, ... ·... ·
, ·•:)j. ·Never~! '\Ve made a counter offer of $500 a month and
5,% -Of sales over $100;000,. which her ,flatly tur11ed down.
Q. For how lohg~a11 e-xtended·term di~- that offer icome to?
A. That was never mentioned. r •They.,wen~ trying to rget to1 :•

·'.(''

!'

·

· ••
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,·,

••••.. ,:

..

1·
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gether on the basis of an agreed rental, but they
page 56 } had not gotten to the term. It was understood that .
she was going· to try to get an extended term wit~
the Virginian Railway.

Hv the Court:
•Q. She had not gotten an extended term 7
A. As I recall, she had not at that time. I don't say she
had not, Your Honor. As I recall, I don't think she had.

By Mr. Ashburn:
Q. What you mean to say is: If she had obtained an extended term from the Virginian Railway, she did not sq state
it to you?
A. That is correct.
By the Court:
Q. Was there anything in the original lease which contemplated an extension predicated upon an extension from the
Virginian Railway?
' ·
A. No, sir. That original le.ase provided--! think it was ,
to terminate in the event the Virginian Railway lease was
terminated.
Q. There wasn't any contemplation of an extension based
on the landlord obtaining an extension from the Virginian
Railwayf
A. No, I don't think there was; not in the original lease.
By Mr. Ashburn:
·
Q. Mr. Halpern, I hand you what purports to be
page 57 ~ a carb9n copy of a letter dated May 31, 1947, and
ask you whether or not you are the author of the
language contained in the original of that letter?
A. Yes, sir, I wrote this letter.
Q. I ask you whether you prepared, signed, and sent the
original of that letter to the addressee named therein T
A. I did, sir.
Q. Did you deposit it in the United States mail?
A. I did.
Q. Was it on your letterhead as a practicing attorney?
A. Yes, sir, with a return address.
Q. vVas the original ever returned to your office 7
A. No, it was not.
Mr. Ashburn: Your Honor, we offer this in evidence.
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(The letter of May 31, 1947, was received and marked
"Plaintiff's Exhibit No. 6. ")

Bv Mr. Ashburn:
..Q. I suppose, Mr. Halpern~ it was after the mailing· of that
letter that Mr. :Molofsk"Y brought yon the letter from Broudy
& Broudy, dated June 4, 19477
..A. Yes, that is correct.
Q. I ask you to look at Plaintiff's Exhibit No. 4, a letter
written by you under date of June 17, 1947, and state whether
or not the June 17 letter was to the same party,
page 58 ~ or in care of tl1e same party, with t]1e jdentical address as the Mav 31 letter?
A. It is, ·sir. I might atid that I once received a telephone
call from Mr. Broudy to the effect that he had lost, or else
returned to Mrs. Sigal, one of the letters which I had sent,
and asked me if I would make available a copy to him, and I
told him I would.
By the Court:
. Q. Did you?
A. No, I never did. He told me today that he found tl;le
letter, and it was the ,June 17 letter which he was ref erring
to.
Mr. Ashburn: You may inquire.
CROSS EXAMINATION.
By Mr. Maupin:
Q. When did you have your first intervie'Y in Mr. Broudy's
office?
A. It was, I think, two or three weeks after the fire.
Q. That was befo-re the 10th of May, was it noU
A. Before whaU
Q. The 10th of May Y
A. I believe so. ves. I think it was.
page 59 ~ Q. Then those were what you might call inchoate
negotiations, because your client wanted an._ extended lease, and there was no assurance that Mrs. Si gal could
give him an extended lease because she had not gotten an
extended lease, herself.
A. No, sir, that is not true. There were inchoate negotiations, but they were without prejudice to our claim when I
represented Mr. l\folofsky.
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'Q. I understood that.
A. -that the 1-ease was still in effect-Q. I understood all of that, but you testified tl1at _there
were some negotiations with r~g.ard to ·an extended term, and
that three propositions were made by Mrs. Sigal which you
took down and read out from your notes. All. contemplated.
.an extended term .extending l1eyoud the term of the original
lease?
A. That is right.
Q. At the time you bad these negotiations and these propositions that you read out and put to you, Mrs. Sigal had no~
herself, gott-en an extended lease, :and you clidn 't know whether
you C(j)uld get any lease f
A. I don't think she had nn extensi-On then.. She might
l1ave, but I did not lrnow it if she did.
Q. That is what I say. You were simply assnming that sbe
might possibly get an extended lease, but yo1,1
page 60 ~ didn't know whether she would or not; is that
right?
A. That is correct.
Q. In those negotiations you construed that language: That
there should be no termination of the lease unless, with the
-exercise ·of reasonable diligence, the repairs required mo~t
than 90 days, to mean that the tenant had an option to ternn11ate the lease in the event the repairs required more than 90
·
· days, did you not 1
A. That is correct.
Q. And do you still maintain that that is the proper construction of that lease?
A. I think so. I think that clause was put in the lease
ancl was intended for the benefit of the tenant, from the context of the language 11sed in the paragraph.
Q. And you think that gave the tenant an option to termi-:
nate it in the -event the repairs required more than 90 days,.
but the 1andford had no option?
A, May I have the lease!
Q.. Surely..
(The lease was handed to the witness.)
A. It starts off with this sentence: "If during the term
the demised premises shall be damaged by fire or the elements
they shall be repaired by the lessor with all reasonable diligen~e;" I took that to mean it was a d~finite liability on bis
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part to repair in all events. Then I construed the
rest of the paragraph as follows: "And in case
they shall be so badly injured that they cannot be
repaired with such diligence so as to be fit for occupancy
within 30 days from such injury the rent shall cease from the.
date of the iujury until they shall be so repaired--" I construed that' to be for the benefit of the tenant. "--and the
tenancy shall not be terminated nnless suc.h repairs shall require more than 90 days-" I interpreted that to be a clause
intended for the benefit of the tenant, and I so advised my
client. Mr. Broudy took the contrary position when we met.
Q. Mr. Broudy took the position that if the repairs 1 in the
exercise of due diligence, req~ired more than 90 days, the
.
lease was ipso .facto terminated!
A. That is right.
Q. You took the position that there was an optfon there
for the benefit of the tenant, ·but not for the benefit of the
landlord!
A. That is right. This clause was for the benefitQ. I am jnst trying to get wha:t yom· respective intentions
were at that time ..
A. Yes, sir.
Q. Your client was anxious,. if possible,. to get an extension of time beyond the time of expiration of his old lease,.
was he noU
A. If he could do it.
page 62 ~ Q. Assumµig that the repairs did require 90 days
. from the 1st of May, that would carry him until the
1st of .August, and he would then have only a little more than
two years left of his original term ; is that correct f
A. Something like that.
.
Q. Because his lease expired on .August 31, 1949; did it not 'l
A. Yes, I think so.
Q. So he wanted an extension of time so he could r.morlize
the expenses he would be put to in getting back into business, did he not T
.A.. I don't think that was what led to this confere nee.
Q. I did not ask you that. I asked you if he didn't want
page 61

~

that.
A. He would like to have gotten that if he could. It would
have been much better for him than to just go in for the short
time left.
Q. And the discussion was on two possibilities: One, the
possibility that he would go in on the same terms and with
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the same sort of building and for the same period of time as
the old lease, whether under the old lease or whether under a
new lease; and the second possibility was that there might
be an extension, and, if there were an extension, whether
.
there would be new terms as to the rental?
page 63 ~ A. No, sir. ,ve took the position that we wanted
the building restored to the condition it was in before the fire, and he would take it for the balance of the term.
They took the position that the lease had been terminated.
Mrs. Sigal took the position that she would be willing to offer
him a new lease if he would be willing to pay more rent.
Q. A new lease for the same term or for an extended term 1
A. The idea was to have an extended term.
Q. As a matter of fact, Mrs. Sigal di<l offer to put the building back in substantially the same condition it was in, and
rent it to him as soon as it was available for occupancyA. No, sir, that is not true.
Q. Wait a minute. Let me finish my sentence. You can't
say whether it is true or not .until I finish.
A. I thought you were through.
Q. -and rent it to him for the same period of time, on the
same terms and conditions and the same rental as the original
lease, did she not Y
A. No, sir. She wanted to eliminate the apartment and
eliminate the stairway to the 2nd floor, and he did not want
to do that.
Q. As to this letter of June 4, read that and point out to
me where there is anything said about eliminating
page 64 ~ the apartment or eliminating the stairway!
.A.. Well, I construed this sentence in Mr.
Broudy 's letter: '' Rental to be the sume as provided in your
former lease, space to be substantially the same as provided
in said lease, except for necessary changes made to reduce
exorbitant costs of restoration'' to mean that she intended to
eliminate the apartment.
.
Q. Did anybody ever tell you that was what that meant?
A. She had told him that, and she was going to eliminate
the stairway leading to the 2nd floor.
Q. You say you put a construction on that letter which
certainly doesn't appear on the face of it. "\Vas that construction of yours ever verified by either Mr. Broudy or by Mrs.
Sigal upon inquiry as to what that did mean?
A. No. It was verified to me by Mr. Molofsky. He stated
he had talked to her, and she had told him that she was going
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to eliminate the stairway to the 2nd floor and the apartment,
and he wanted both.
Q. As a matter of fact, Mr. Molofsky had moved out. of the
apartment some time before that, and had done away with
the upstairs so far as the apartment was concerned; he had
put storerooms in there and had put shelves and rods so that
it was no longer an apartment, but it was a storerqom for
himself; isn't that true f
,
A. I don't know what he did to that upstairs
page 65 ~ apartment.
Q. And Mr. l\folbfsky had also told Mrs. Sigal
to shut off the stairway which led to the apartment and to cut
an archway into the other store that :Mr. Molofsky didn't
rent, because the outside stairway was no longer necessary
because he was not using· it as an apartment and di.cl not want
that stairway? That is a fact, isn't iU
A. I wasn't present when any such Rtatement was made.
He might have made it to her out of my presence. ·
Q. Do you know whether or not that apartment was being
nsed as an apartment or whether it was being used as a
storage space and work shop?
A. I believe he used it, after he moved out, for his business
rather than as a residence. You will have to ask him that
when he takes the stand.
Q. You were supposed to be representing him. I nm trying to find o_ut now. ,·vha~ you ·know about it.
A. As I recall, I think he had moved out of that apartment after he had lived there for about 10 years, although I
am not certain when he moved.
Q. You don't know when he moved, but you do ·have an
idea that that had been abandoned as an apartment and converted into business for business purposes T
A. I believe it had. I believe he had moved out of that
apartment.
·
.
Q. And he bought himself an expensive home tt.nd
page 66 r was living in it; is that right?•
.
A. On Armistead Bridge Road.
Q. S'o in spite of that, you construed this letter to mean that
there was not going to be any apartment put up .there, and
he objected to that? .
A. He wanted the same space that he had before, and he
wanted it put back the way it was before the fire, which included the apartment space.
Q. Did you ever take that up with l\fr. Broudy to see
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wliether any .apaftment would be put up there.? Was any
:request made by you to Mr. Broudy or Mrs. Sigal 1
A. I insisted that the place be restored. That was .in the
.last negotiations we had. I insisted that the place be re-stored to the condition it was in before the fire_, and he would
:take it for the balance of the term.
· · Q. Does that letter say so 7·
A. It provides for entering_ into a new lease agreement; and
for a change in the construction to cut down the costs of
restoration.
.
Q. Doesn't it say that: '' Space to be substantially t.he same
.tls provided in .said less, ex~ept for necessary changes made
to reduce exorbitant costs of restoration, and to in.elude fix;tures, substantially replacing those destroyed by· the fire''!
.A. Those necessary changes I construed to mean
page 67} entting out the staiirway leading upstairs, -and tbe
· apartment.
Q. But you did not inquire as to what they did mean Y
A. No. The negotiations fell through between the parties.
I wrote her a letter when I heard she had leased the prop,crtv to Mr. Kroskin.
Q. When did you hear that?
A. I don't recall when I heard it. ·Then I pnt her on notice.
I sent her a letter stating we intended to hold her fully liable.
Q. You made no answer at all to this letter which was given
to you by Mr. MolofskyA. Oh, yes.
Q. Justa minute, Mr. Halpern. Let me finish my question,
-except the letter of July 17, which is in evidence.
Mr. Ashburn: June 17.
Mr. Maupin: June 17., I should say, which is in evidence.

A. That is right

J3y ]\fr. Maupin:
Q. ·That was the only reply you made T
A. Yes, sir.
·page 68
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RE-DIRECT EXAMINATION.

Bv Mr. Ashburn:
·Q. Mr. Halpern, at any time in the joint conference between yourself, Mr. Broudy, Mrs. Sigal, and Mr. Molofsky)
did Mrs. Sigal suggest a willingness .to restore the premises
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to their condition prior to the :fire and have-Mr ..Molof sky continue to occupy them under his lease t
A. No, .sir.
Q. And that any arrangement that might be made would
be a new deal?
A. A new deal.. All of these negotiations were for a nmv
deal and without prejudice to our respective contentions.
The Court:. You made yourself clear on that.

By Mr. Ashburn:.
Q. Do you recall whether Mrs. Sigal said anything in that
joint conference about intending to rent to another tenant l
A. At the first conference that we had Y
Q. The last one, if there was more than one.
A. Oh, yes. She stated she was going to rent to somebody
else.
0

. SIMON MOLOFSKY,
the plaintiff, having been first duly sworn, testified as follows:~
page 69

f

Examined by Mr. Ashburn:
Q.. What is your full name, Mr. Molof'skyt
A. Simon ·Molofsky.
Q. Where is your place of residence f
A. 1437 Armistead Bridge Road.
Q. Are you the party referred to as the tenant in this lease·
agreement of February 27, 1941 t
A. Yes, -sir.
Q. M-r. Molofsky, for whom was the' instrument of lease
prepared?
A. For myself.
Q. Who prepared it f
A. The one who wrote up the lease{
Q. Yes, sir.
. ·
A. Mr. Fred Richter.
Q. Was he your attorney or Mrs. Sigal "s attorney 1
A. Mrs. Sigal "s attorney.
Q. Who made the requ~st that he should prepare the instrument f
A. Mrs. SigaI.
Q. Has Mr. Richter ever represented you either for the
preparation of this lease or in any othe-r transaction Y
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A. No, sir.
Q. Where were you asked to sign this instrument when it was prepared?
A. I think that it was at the home of Mrs. Sigal.
Q. Did you enter into possessiqn of the premises under that
instrument T . Did you take possession of the space Y
A. Yes, sir.
Q. Tell the Court, please, what the premises consisted of
which were demised to you Y
A. It consisted of a storeroom downstairs. It consisted
of an eight-room apartment. It consisted of a lockerroom
on the 2nd floor.
Q. What were the means of access from the 1st floor to
the 2nd floor Y
A. vVe had access to the 2nd floor ·through the store and
also a separate entrance-a private entrance-on Hampton
Boulevard. ·
Q. What was the nature of the business which you conducted
on those premises?
A. Men's clothing and uniforms for the enlisted personnel
of the Navy, and accessories.
Q. How long did you conduct business there?
A. I conducted business there since June, 1936.
Q. So that this lease was not the first contract for rental
that you had for those premises?
page 71 } A. No, sir.
Q. Did you pay the rent¥
A. Yes, sir.
Q. When did the fire occur which damaged the premises TA. On the night of March 10 or the morning of March 11.
Q. Oh what year?
A. 1937.
Q. '47?
A. 1947. I beg your pardon.
Q. Mr. Molofsky, generally what did the building consist
of; not simply the portion of the building which you occupi.ed, but the whole building?
A. '\Vell, there was a barber shop in one portion of the
building. There was a restaurant in another portion of the
building; and the part of the building that I occupied.
Q. In what part of the building did the fire originate?
A. The :fire originated in a portion of the restaurant.
Q. State whether or not it originated in the part of the
premises of which you were a tenant¥ Did it originate in
the part of the premises of wllich you were a tenant 7

page 70 }
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A. No, sir.
Q. About what was the size of the downstairs storeroomthe 1st floor storeroom occupied by you?
A. It was approximately-I don't know the exact figures,
but I imagine it was approximately 50 feet deep.
page 72 ~ Q. Ancl bow wide 7
A. We had a frontage, or part frontag1e, on
Hampton Boulevard and part of 99th Street. I would say
'it was approximately 20 or ·25 feet on Hampton Boulevard
and maybe a little more on 99th Street.
Q. Was it a rectangular space?
A. Yes, sir.
Q. About how wide would the whole space be?
A. Well, the building was 50 feet on 99th Street and 100
feet on Hampton Boulevard. The depth was 100 feet all the
way down the entire building, and 50 feet on 99th Street.
Q. About what portion of. the ground floor, 50x100, did
your storeroom occupy?
A . .About 50 feet of the entire lower floor.
Q. So you had then a space of appro;ximately 50x5CH
A. That is right.
Q. Mr. Molofsky, after the fire occurred, when did you
first receive any request from. Mrs. S'igal to move the remainder of your stock not destroyed or damaged?
A. I never had received a request from Mrs. Sigal. I was
told by the insurance company that I could not remove it until
such time as my claims were settled. The fire occurred on a
Monday night or Tuesday morning. It was in the wee hours
.of the night. I started removing the merchandise Saturday
of the same week.
Q. And in how long a time did you have it all
page 73 ~ out 7
A. Sir?
Q. In how long a time did you have it all out?
A. I doubt whether it was more than five or six days. -It
wasn't over a-week, I am certain of that.
Q. At what time did some question arise between Mrs.
Sigal and yourself as to what her intentions were Y
A. It was several months after the fire.
Q. And how did that .arise? State just what occurred bet.ween her and yourseln
A. I had p.ot heard from Mrs. ~igal at all. vVhen I first
spoke to Mrs. Sigal, she told me she could not discuss this
matter with me because she bad not consummated the losses
with the insurance company, and until such time that she set-
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:fled with the insurance company, .she would be unable to talk
to me.
Q. Did the time arrive when she was .able to talk to yo-q,
according to her statement T
A. It was s.everal months after the fire before she even
talked to me.
Q. Along· what line did she first talk to you?
A. I spoke to her and asked her what her intentions were,
because at that time 'She was undecided as to what she would
do. I asked her what her intentions were because I felt I
still had a lease on the premises. She told me that it would
cost so much money to restore the premises that
page 74 ~ she did not know what was what. I said, "I believe I still have a lease. Where do I come in?,.,
Then at a later date she spoke to me along the line of renewing the lease for me, provided that I pay her a much larger
.amount than I had paid her before-than my original lease
called for.
Q. Were you willing to do thaU
A. No, sir.
Q. Was there some discus.sion between you as to obtaining a longer term for your occupancyf
A. No, sir.
Q. Between you and her alone on tliat subjectt
A. I spoke to Mrs. Sigal in ref ere nee to obtaining a longer
term lease for a reasonable sum; that I would be willing to
give her some certain stipulations than she wanted, provided she gave me a long term lease at a lower figure than
what it was at that time, because of the different things she
wanted to eliminate and that I would agree to.
Q. What did she want to eliminate t
A. She wanted to eliminate the stairway. She wanted
to eliminate the apartment on the 2nd floor.
Q. Did you and she ever reach any agreement satisfactary
to both of you?
A. No, sir.
·Q. In your own way just trace the negotiations that occurred from the time they commenced until they
page 75 } were concluded?
A. We had talked to one another on quite a number of occasions in reference to that, but we never came. to
any definite ·agreement. I finally told Mrs. Sigal that as long
as we could not come to a definite agreement, I would take
t11c premises back under the terms of the lease until the ex-
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piration of .the lease. I have never gotten any answer along
that line.
Q. Did she agree to thatt
A. No, sir.
Bv the Court:·
.,Q. 'She did not agree to that f
A. She did not agree to it, no, sir~
· By Mr. Ashburn:
.
Q: Do you recall about when you :first consulted Mr~ ·Halpern with reference to this matted
A. I called Mr. Halpern immediately after the fire to interprete the lease for me.
Q. And from time to time yoa saw him there·after f
A. Yes, sir..
.•
Q. Did Mrs. Sigal at any time say to you that she· proposed
to put other tenants in the premises if she restored them?
A. Yes, sir.
.
Q. When did that subject first arise?'
A. Well, fr:ankly, I don't remember the exact
page 76 ~ date, but during that time she has told me she would
get other tenants-that she had other tenants to
lease it to if I did not take it under her conditions.
Q. Mr. Molofsky, do you kno.w or did you at the time know
when she secured an extended term from the Virginian Railwayf
·
A. I did not know.
Q. Did she ever advise you when that had been secured?
A. No, sir.
Q. Did she ever allow you to occupy the premises under
your original lease until the end of the term of that leaser
A. Did she ever what?
Q. Did she ever advise you that you could continue to occupy tl1e restored premises under your original lease until
the end of the term of that lease'/
A. No, sir.
Q. Mr. Molofsky, how many employees did you have in
your business there 1
A. How many employees 1
Q. Yes.
A,. I think about seven at one time. At one time it was a
little less. The highest amount of employees I had was seven.
Q. Substantially what was the value of the stock of merchandise that you had on the premises f
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A. Approximately $65,000.
page 77

~

Mr. Ashburn: Your Honor, I shall not go into
the matter of his business at this time, but will go
into that on the damage feature.
You may inquire.

CROSS EXAMINATION.
By Mr. Maupin:
Q. Mr. l\folofsky, you consulted Mr. Halpern quite soon
after the fire to interpret your lease for you, did you not Y
A. Yes, sir.
Q. And he told you that you had an option either to declare the lease. terminated or continue with it, did he not Y
A. He advised me I still had a lease to run until August,
'49.

.

Q. If you wanted it; but you could terminate it if you
wanted to?
A. Well, whatever the lease says.
Q. That is what we are trying to get at: What the lease
says. Mr. Halpern just testified that he interpreted that
le.ase to be that you had an option, if those repairs took more
than 90 days, so you could either continue on and hol"d Mrs .
. Sigal to the lease, or you could terminate. Was
page 78 ~ that what he told you Y
·
A. Yes, sir.
Q. How long had it been at the time of the fire since you
lived. in that upstairs.T
A. About a year, or a little over a year.
Q. Now you had upstairs an apartment and some 400
lockers, or thereabout Y
A. Yes, sir.
Q. And there was a stairway leading up to the apartment
from Hampton Boulevard, wasn't there Y
A. Yes, sir.
Q. And there was another stairway around the corner leading up to the lockers, wasn't there?
A. Yes,. sir.
Q. And there was still a third stairway from your store to
the apartment; is that right?
A. Yes, sir.
Q. After you mov.ed out, the side stairway to the apartment was not used any more, was it?
A. It could have been used.
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Q. But it wasn't, as a matter of fact?
A. Well, in fact, it had not been used for quite a while
prior to that, because when Mrs. Sigal made an agreement
with the tenant who occupied the restaurant, she came to me
and asked me if I would give her the privilege of
page 79 ~ cutting through an areaway-because the original
size of the restaurant was much smaller than it
is today-whether I wouldn't give her the privilege of cutting
through an areaway so the customers would have access to
the next door storeroom that would connect with the restaurant portion. I gave her that privilege, provided I still had
access to the stairw·ay leading to my apartment.
Q. ·well, you bad access through your store to that, didn't
you?
A. Yes, sir.
Q. And you had converted that apartment, after you moved
out of it, into a storeroom and work sho·p upstairs 1
A. Yes, sir.
Q. You had put shelves in and rods, and so forth, and used
it as a work shop and storeroom?
·A. Yes, sir. That was with the permission of Mrs. Sigal.
Q. I understand. Now, you were up in Mrs. Sigal's apartment on the night of the 15th of June, and she was there, a11d
Mr. Nemo was there, and her daughter was there; is that
correct?
A. I am not certain of the date.
Q. But you remember you were up there?
A. I was _in Mrs. Sigal 's apartment on several occasions,
sir.
page 80 ~ Q. And on this particular occasion you told her,
did you not, that you would take an extended term
for $600 a month or 6% of all gross receipts over $120,000,
whichever was the highest, for a term to end June 30, 1952, and
told her to take out the front of the store; that you wanted
a new front in it?
A. No, sir.
Q. I am going to confradict you on that. I am just warning you that I am going to contradict you. Then on the 17th
of June you met Mrs. Sigal on the job, and the store front
had been torn out, and you told her that you had talked the
day before to your brother and your brother-in-law, and they
told you it wasn't a good idea to go into a long term lease at
this time, and you changed your mind? You told her that,
didn't you y·
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.A. I did not advise Mrs. Sigal to take out the front, sir..
Q. You have alr.eady .said that. But, you did tell her on
the 17th, on the job, that you had talked to your brother and
your .brother-in-law in Baltimore, I believe, and acting <On
their advise you did not think it was a good idea to go int<;,
that proposition, and you had changed your mind.1 Y o.u told
her that, didn't youi
·
A. Yes, sir.
Q. Anrl she told you that the store .front had
JJage 80 } .already been torn out, didn't she.?
·
.A. Yes, sir. I saw that.
Q. You ·saw tlmU And y-0u said., "That is all right. You ·
!can patch it up again'', didn't youf
A. I did not.
Q. Wlrnt did you .say !J
A. I told her that I did not advise ber to tear out the front.
In fact, Mr. Nem.o, who happens to be ·her .son-in-law, advised her not to do anything until we came to definite terms.
Q. Hadn't you come to definite terms up at her .apartment
that night.Y
A. No, sir.
Q. Didn't you· say yo11 wanted it :for .a longer period of
-:time!
·
A. I did not say that, no, sir.
Q. You did not tell her you were not satisfied with the
lease that had only two years to run, and you wanted a longer
time?
A. Provided she would give me a reasonable rental, -as I
explained before. Otherwise, I was willing to take back the
place until the expiration of the lease under the same terms
with the same conditions as they .existed prior to the fire.
Q. Wasn't the rental discussed that night up in
page 8.2} her apartment?
A. What rental?
Q. The rental 'for the extended term being $600 a month
minimum?
A. That may have been discussed, but I never agreed to it.
Q. I am going to contradict you on that. Now, you got this
Jetter from Yr. Broudy stating that the premises would be put
back in substantially the same condition as they were before,
for the same term and at the same rental. Did you ever tell
her you would take that?
·
A. ]\fr. Halpern took care of that for me. He answered
that letter.

,
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Q. ·Did you ever tell her that that was satisfactory to you t
A. I had never seen M:rs. Sigal during that time. to tell
her.
Q. That letter was. written on the 4th of June, and you
just· said you had a conference with her· about the 15th of
June,. so you did· see hert
A. In the conversations we had, that never entered into ,it..
I advised Mrs. Sigal that I would at any time take back the:
premisestfor the expiration of the term, provided she would
build it back the way it was originally, and she refused to
do that..
·
·
Q. She told you in the letter that she would do,
page 83 ~ it, didn't she?
·
A. But she never did ..
Q. She asked yon whether that was satisfactory. Did you
ever tell her whether it was satisfactory or not Y
A .. I told her that I would take it back under those conditions if she would pnt it back that way..
Q. When did you tell her that!
A. I told her that at the Base--at the premises ..
Q. When?
A. After. the fire, of course.
Q. I am talking about after you got that letter..
A. After I got that letter t
Q. Yes.
A. I had not seen l\fr~ . Sigal. vVe answered that letter by
mail.
Q. You never told her anythi~g then after you got that
letter as to whether tha~ was satisfactory or not!
Mr. Ashburn: You mean in pernon, Mr. l\faupin r
Mr .. Maupin: Yes ..

A. It was satisfactory to me if sl1e would agre·e to put the
premises back in the same condition as before, at the same
rental fo1· the term of the lease.
By Mr. Maupin:
,
Q. Did you ever tell her that you had gotten the
page 84 ~ letter and that was all right with youY
A. I had ne,.,.er seen Mrs. Sigal..
Q. You did not say anything at all to her i·
A. No, sir.
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RE-DIRECT EXAMINATION.
By Mr. Ashburn:
Q. Mr. Molofsky, do you know approximately what time the
conference was held in Mr. Broudv's offi~e which evervone attended f
··
..
A. It was held during the day, naturally.
Q. I don't mean tlie time of clay, bnt in what month, as
nearly as you can estimate~
A. I do not remember the month. l\1r. Halpern was there
with me, representing· me. l\Irs. Sigal was there. Mr. Nemo
was there, and Mrs. Nemo was there.
Q. From your conversations with l\f rs. Sigal, what did she
give you to understand that she would not build back on the
premises?
A. She told me she would not build back the apartment,
nor woul~ she replace the stairway leading to the apartment
from 99th Street-from Hampton Boulevard, rather.
Q. Have you seen the bui1ding since it was restored?
A. I have seen the building since it was restored.'
page 85 ~ I I was only in the restaurant part of the building.
Knowing those people for so many years: practically living in the same arr~a with them for so many years, I
naturally stopped in there several times.
Q. Do you know what she has built back?
A. No, sir, I do not. I was only in that portion of the
building.
.
Q. ,vhen did you learn that she had leased to another
tenant?
A. I don't remember tlw time, sir, but I bad heard ·on the
street that she had leased the place to someone else.

Mr. l\faupin: If Your Honor please, I object.
The Court: The objection is sui;;tained.
Bv Mr. Ashburn:
·Q. In your conferences with :.M rR. Sigal, did she threaten
to ]ease to another tenant?
A. Yes, sir.
Q. Unless you did what?
A. Unless I agreed to her terms, which I did not want to
agree to.

•
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RE-CROSS EXAMINATION.
By Mr. Maupin:.
Q. Mr. Richter was around your store a g·ood deal, wasn't
he?
page 86 ~ A. No, sir.
Q. Didu 't he want to ·have a desk on your balcony:, and asked you to let him have a desk on your balcony?
A. No, sir.
Q. Where was this ]ease signed Y
. A. The original lease Y
Q. The one we are. talking about.
A. At the home of Mrs. Sigal.
Q. At the home of l\Irs. Sigal Y
A. rrhat is right.
Q. ·who was there f
A. vV'ho WH$ there'
Q. Yes.
A. Mrs. Sigal, Mr. Sigal, and myself.
Q. No body else?
A. No, sir.
Q. Mr. Richter wasn't there?
A. No, sir.
Q. Where did the lease come from? W'as it sent to you,
or was it sent to Mrs. Sigal, or to whom was it sent!
A. I was- in Mr. Richter's office with Mrs. Sigal, and Mr.
Richter drew up ~be lease.
Q. You both went there together f
A. Yes, sir. Then we went to Mrs. Sigal 's home and the
·
lease was signed there.
page 87 ~ Q. .And in Mr. Richter's office Mr. Goodman was
there, and Mrs. Sigal was there, and you were
there; is that right?
A. Mr .. Goodman ·was there Y
Q.. Yes.
A. I do not recall that.
Q. You don't recall that?
A. No, sir.
Q. Mrs. Sigal said he was. Are you willing t.o deny it?
A. I would not dare deny it. I don.'t remember, sir.
Q. He is your accountant, isn't he!
A. Yes, sir.
Mr. Ashburn: Your Honor, we· wish to introduce in evidence two canceled checks signed "R Sigal, '' in favor of
W. A. Hall and Company, they being checks to which Mrs.
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-Sigal made reference when testifying this morning, and produced by her. The first is dated July 24, 1947, for $15,000~ '
.and the second is dated October 20, i947, for $19,965. ·
(The checks were received and marked ''Plaintiff's Exhibit No. 7," and "Plaintiff~s Exhibit No.. 8," respectively.)
page 88

l

W. A. HALL,
called as a witness on behalf of the plaintiff~ having
been first duly sworn, testified .as follows.:

Examined by Mr. Ashburn:
Q. You are Mr. W. A .. HalU
.A. Yes, sir.
Q. You are a builder by trade?
''
.A. Yes, sir.
.
Q. What is your age, Mr. HalU
A. What is mv what!
Q. your age, sir..
A. My ageY
Q. Yes, sir.
A. Is that necessary?
Q. Well, it may not be strictly' so, but I thought I would
~sk you.
A~ 8eventy-seven.
Q. How long have you been in the building business?
A. I have been in it 20 years in N orf.olk.
_
Q. Mr. Hall, did you do the restoration for Mrs. Sigal at
99th Street and Rampton Boulevard?
A. Yes, sir..
·
·
Q. "\Yere there any plans drawn for that work f
A. No, sir.
Q. Were there any specifications drawn 7
~I\.. No, sir.
.
as there any written direction to you as to
page 89 } Q.
what you were to do?
.
A. ·was there what?
·Q. Was there any written direction to you from the owner
as to what you were to do?
A. No, sir.
Q. Were there any prog-ress sheets made as the work progressed?
A. No, sir.
Q. Did you keep any pay rolls?
.A. Certainly, sir.

,v
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Q. Do you have those here today!
A. No, sir ..
Q. Did you make up at the conclusion of the work and
present Mrs. Sigal with a statement o.f what you had done t
A .. Yes, sir.
Q. Do you have a copy of that!
A. No,, sir, n.ot with me.
Q. Does Mrsw Sigal have the original y·
A. I suppose she has. I gave her one.
Q. From what source did you buy the materialsf
A. From what sourcef
Q. What material housest
· A. Everywhere I could.
.Q. Several of those material houses were what°!
page 90 ~ A. Vl ellr I bought lumber in several places, and
I bought other materials in places where I could
get it the quickest.
Q. Could you tell us the names of places you bought lumbert
A. I bought some from Baylor. I bought some more quantities from different places.
Q. The largest quantity came from C. 1'.L Baylor & Co.¥
A. Yes, sir.
Q. When was that bought, l\fr. Hall f
A. When was what!
Q. When was it bought T
A. It was bought some time after May 5. I could not tell
you without my books.
Q. Am I to understand from that answer that May 5 was
the time you received authorization from the owner to pro. ceed with the work?
A. Yes, sir.
Q. Were you building elsewhere on May 5, Mr. HaIU
A. ·Several places.
Q. Did yon employ additional corn:;truction force to do this
work, or move the construction force that was occupied somewhere elsef
A. I put as many men on the job as I thought the job
needed.
page 91 ~ Q.
ere they new employees with you. Y
A. No. Very few of them were new. Some of
them might have been new. I ~as always hiring and firing,
because I got such poor men at times that I didn't keep them,
and I only kept the best.

,v
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Q. Do you remember the first date when you put any men
on this job?
A. The :first date?
Q. Yes, sir. It was after May 5?
A. It was somewhere about l\Iay 5, yes.
Q. You don't know what the first date was, nor how many
men you put on there in addition 1
A. I can't remember that, no, sir.
Q. Who was your foreman on the job, :Mr. Hall?
A. A man by the name of Nelson, and Mr. Boone was my
superintendent.
Q. Mr. Nelson still with yo~1?
A. Yes, sir.
Q. ·wm you tell me where he can be reached 7
A. Will I tell you whaU
Q. Where he can be reached.
A. He is working for Sidney Banks at the Cavalier Hotel
right now. I don't know what his address is.
Q. Mr. Hall, do I understand that you received ·directions
from the owner from time to time as to what was
page 92 ~ to be done with certain parts of the building?
A. ·well, she laid out practically what she
wanted done, and we did it.
Q. Did she lay it all out at one time, or some of it at one
.
time and some of it at later periods?
ell, there was a good deal of it that was not necesA.
sary for her to lay out, such as the roof and floors, and so
forth. Other parts of it she left entirely to me to fix, but
some parts she instructed us as to what she wanted.
Q. Were· those instruetions always verbal instructions T
A. Yes, sir.
Q. Nothing in writing was ever given to you by way of
instructions ?
A. No, sir.
· Q. It must have been on a time-material basis then?
A. Yes, sir.
Q. Was Mrs. Sigal, herself, pretty active in watching the
work and telling you from time to time what she wanted
done?
A. Yes, sir.
Q. vVhen you actually started to work with your force then,
you did not know the details of what you were going to do,
did youf
A. Oh, yes. I knew I had to put a new roof on. I knew

,v
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I had to put on a new roof and put in new floors,
all gone.
Q. So except _for knowing you had to remo-ve the
debris damaged by fire and put on a roof and put in floors,
mu did not know what else vou had to do?
· A. Yes, sir. I knew I had to put in certain partitions, certain doors, and certa.in windows.
.
Q. But you did not know beyond tlie partitions and the
doors and windows t
A. I didn't know what?
Q. You did not know beyond the partitions and doors and
windows what you had to do?
A. There is a certain amqunt of stuff ihat you know you
l1ave got to do. I would not say it that way. Mrs. Sigal came
down and told us what she wanted, but she did not tell us
everything to do. vV e had certain stuff that we knew had to
be done..
.
Q. At later times she would tell you other things
do?
A. WellT
Q. Do you remember when you took out a building permit?
A. What did you say~
Q. Do you remember when you took out a building permit?
A. No, sir, I don't. It was some time about May 5.
Q. Did you file any plans with your application for the
building permit Y
page 94 ~ .A. No, sir.
Q. No instructions at all as to what was to be
donet
A. To restore the fire damage; that was all. That is what
we generally do on a fire job of that kind. I have done hundreds of them.
Q. Mr. Hall. what did you put as a second story on that
building?
A. What did we put as a second story?
Q. Yes.
A. vVe rebuilt the second storv that was there. We put
joists in, and· sub-floor and floor. ·
Q. Did you do anything· else on the 2nd floor 1
A. We put some girders under it, yes.
Q. And that left one l!lrge room up there f
.A. Yes.
Q. Was there any heat up there?
A. I don't remember whether heat was put up tl1ere or
not. I think there is some heat in the apartment that bas
got the lockers. I think there is heat in that.
page 93

f because they were

to
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rQ. Are there any :toilets up there 7
A. Yes, .there m11st be.
Q. But you don't hav.e any definite reoo:llectfon .of whether
:ther.e ar.e or not f
A. No, I could not tell you..
,Q. Is there any bathroom up there.!
:page 95 .} .A. I think there is a shower up there .. ·
Q. You don't know definitely!
A. I don't know definitely. I could tell you all of those
things definitely if I ha.cl my book~ -but I can't tell you offhand. I do a great many jebs, .and I can't remember.
Q. Would it be much trouble, l\fr. Hall, for you to get yeur
:books Y Your :office is down here in. the l\fonticello Arcade,
isn't iU
A. No, sir. My hooks are at home, at 205 East 40th Str.ee.t.
Q. Do your books show :any.tiling in a rather definite w.ay
:as to what was don~ t
A.
ell, they would in a way.. They would show how much
})lumbing·, how much painting:, how much :plastering, and aU
that kind of thing'.
Q. They only show in quantities, and not in what part of
the premises that was done Y
A. Not in what part of the premises that was done, no :sir..
Q. "'\Vere_ you familiar with the building befor.e the fire?
A. Not very, no.
Q. You had not built it originally Y
A. No. I built a building right beside it at the back.
Q. 'So you really did ·not know what the nature
page 96 } 'Of the interior of the building was before the :firef
.A. No. I don't think I had ever been in it.
·

,v

CROSS EXAMINATION...

By Mr. Maupin:
Q. Mr.. Hall, isn't it a fact that there is l1eat upstairs, and
you have g·ot two showers, two lavatories and a urinal ·on
that 2nd floo-r?
A. ·There is heat up there, and there is some plumbing.up.
there but I am not" very well acquainted with it.
Q. You would not deny that they have got that much plumbing up tbere, would you Y
_
A. Oh, no. They have got plumbing up there, and shower~.
Q. You say you started that work on or about May 5; 1s
that right?
A. That is right.
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Q. When did yon finish what you didt
A. We finished it some tim.e early in September;..
Q. Assuming that you start on that job and work on that
job with reasonable diligence and speed with a proper force,.
could you finish it in three months!
A. No, sir. Vve had a very gG>od gang: of men
page· 97 } on there. All of them were good mechanics., and
they were all very good workers, whieh is hard to
find nowadays.
Q. It took you something over four months to finish iL
Did yon workonit with due diligence¥
A., Yes, sir;, .' '
Q. Did any unforeseen delays of any sort happen, or anything unusual happen about it, or did. you keep right along
with the job?
· A. We kept along with the job. Of course, we had some
delays, but we could do some other things at that time. For
instance,. we ha:d to nse 2x12, 18 feet long: for floor joists,
and they are hard to get, hat we had other work we could
do while waiting for them, so we didn't really lose any time
on the job ..
Q. The job went rig-ht ahead from the time you started until the time you finished 1
A. That is right, yes, sir.
Q.' Mr. Hall, in your judgment-you nave be·en in the contracting business for a long time-could any contractor, working along as contr~ctors nsnally do and working with duediligence-have finished that .work up in 90 clays,. that yon
had to do to restore that buildingf
A. None that I know of, no, sir.. .
.
Q. It took you something over four monthF;, clidn 't it f
A. Yes, sir.,

page 98

~

By the Court:
Q. Did Mrs. Sigal,, for whom you were building
it ask you to do it in a hurry or take yonr time f
A. She wanted it pust as quick as she could get it ..
Q. You knew that all the timef
A .. I knew that all the time, becam,e she was out of rent.
She only got rent for a certain length of time on ]1er insurance.
e tried to get it fof her before that gave out.

,v

By Mr. Maupin:
Q. The quicker she g·ot somebody in there, the quicker she
had a tenant who paid rent; is that right?
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A. That is right.
Q. Mr. Hall, do you remember whether or not all of the
stock of goods was out of that phice when you started to
work there, or not Y
A. No, it wasn't.
Q. It was not?
A. No, sir.
Q. Did that hold you at all?
A. Well, I don't know that it did. It might have some.
But, you know that anything which is done under your feet
retards the men where they have got to tramp over it."
Q. Some was still there when you started work?
A. Yes, sir.
page 99 ~

RE-DIRECT EX.AMIN ATION.

By Mr. Ashburn:
·Q. Mr. Hall, the length of time in which a construction job
of that nature can be clone depends in large measure on
whether you know what is to be done wlJen you start, doesn't
itf

Mr. Mat1pin: If Your Honor please, this is Mr. Ashburn 's
witness. I think that is distinctly leading.
The Court: Change the form of the question.
By Mr. 4.shburn:
·
·
.
Q. Does the length of time, reasonably required to perform
a construction job of that nature, depend first on knowing
what is to be done when you start and, second, on the number
of mechanics that you put to work on it?
A. Well, in a measure, yes. But we were never bothered
with not knowing ·what we were going· to do. We kept ahead
of our work on what we had to do. As far as the number of
mechanics, we tried to keep as many mechanics as we could
reasonably use on the job in an e.conomical way. You lose
money by having too many.
Q. And Mrs. Sigal did not want to lose any moneyf She
wanted it done on a time-material basis Y
A. ·what is your question?
Q. I say, Mrs. Sigal wanted the work doue on
page 100 ~ a time-material basis?
·
.
A. :Mrs. Sigal rarne to me and told me to go
ahead and fix it up for ber.
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Q. And when did she tell you tlmU
A. Before I started.
Q. You mean on or about May 5?
A. Well, before that. ·when the fire first started, I went
down there with her and her son-in-law. She asked me what
I thought it would cost to put the building back in shape.
I said, ''T don't know; somewhere around $30,000 or $40.,000.''
She said, "How long will it take you?'' I said, "About six
months."
Q. Did she ever ask you to give her a figure on putting it
back within 90 days?
A. To give her a fig·ure to put it back?
Q. Yes, sir; a lump sum to put it back within 90 days.
A. No, sir. She told me when she was ready to go ahead
and do it.
Q. She told you then when she was ready to go ahead,
she would notify you, and at a later time she did notify you?
A. Yes.
. Q. But she never asked you to give her a price to put it
-back within 90 days
A. No, because I wouldrt 't have taken it on any
pag·e 101 } such figure.
Q. And she never said anything to you about
attempting to finish it in 90 days· when you did start 1
A. No, sir.
Q. She just told you to proceed in a most economical manner!

A. I told her how long it was going to take me to do it,
and I could not do it in any less time.
Q. And she told you to proceed in the most economical manner?
A. She told me to proceed with the job.
HYMAN KROSKIN,
called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows :
·
·
Examined by Mr. Ashburn:
Q. Mr. Kroskin, what is your business?
A. Clothing merchant.
Q. Where is your place of business f
A. 211 Granby Street, and 99th and Hampton Boulevard.
Q. I am interested in the place of business which you rent
from Mrs. R.ose Sigal. ·where is thatY
·
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. A. I think that is known as :9896 Hampton Boulevard; on
the corner of Hampton Boulevard nnd Taussig Boulevard.
Q. What space do you rent from her?
page 102 } A. I rent the storeroom on the corner.
Q. All on the 1st floor?
A. No. The 1st floor is cut into three or four s·ection!h
Q. Is the only space which y.ou do rent from her on the·
1st floor?
A. Pardon.
Q. Is the only space which you do rent from her on the
ground floor of the building Y
A. No ; it is on the 1st and 2nd floor.
Q. What do you lease on the 2nd floor?
A. That is used as a lockerroom.
Q. A lockerroom for what-bathers!
A. No, sir; for the Navy. 'They change their clothes., into
dvilian clothes.
Q. You are a Naval clothier!
A. Yes, sir.
Q. Catering to Naval personnel primarily!
A. That is right.
Q. l\fr. Kroskin, when did you first make Mrs. Sigal an
<>fjer to lease these premises 1
A. I think it was the latter part of J1me.
Q. Of what year?
:page 103 }

A. 1947.
Q. Did she approach. you or did you approach

heri

A. I approached her. I had returned from a trip to Baltimore. I heard in Baltimore that Mr. Molofsky was not going
back there. I called Mrs. Sigal and asked her if it was true.
She said no; that she was negotiating with Mr. Molofsky,
:and that he was going back. I said, ''Well, I heard to the
contrary; and, if so, might I get a first refusal.'' She said,
''Well, I will call you. ''
Q. When did she call you t ·
.
A. She called me the early part of ,July; I think the first
week of July, right after the 4th or 5th. I don't know just
when.
·
Q. Was that the first time you had discussed with her the
rental you would pay?
A. It was, yes.
Q. Or did you discuss that in ,June!
A. In June I discussed with her the fact that I had heard
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Mr. Molofsky was not going back. In July,. when she called
nie, she told me she was ready to talk with me.
Q. So you discussed the rent, and finally made a lease!
A. That is right.
Mr. Ashburn: That is all..
Mr. Maupin: No questions..
page 104 ~ . Mr. Ashburn: We rest, Your Honor r
(Thereupon, a sl10rt recess was taken, after which the following occurred : )
Mr. Maupin: It is necessary,. I think, that Mr.. J. Louis
Broudy take the stand as o·ne of" the parties· who has information in his possession which is necessary to clearly understand .the case from our standpoint. I make a similar sug·g·estion to Mr. Ashburn's, in allowing Mr. Broudy to withdraw as counsel and be permitted to-testify.
· · The Court: Very well.~ g·entlemen.
· Mr. Maupin: Th~ record will so show.
Mr. Ashburn: Your Honor, before i~r. Broudy testifies·,
during the few minutes of adjotttnment this thought occurrtKl
to me: It is a littfo diflfonlt":for me to separate in my mincl
so much of the testimony as relates to the issue of' liability
and so much as relates to the issue of damages, and before
finally closing the case, I want to recall Mr. 1vlolofsky, not to
prove in ternis of money what his damages were~ but to prove
that he made an effort to obtain other quarters for the conhis business in that vicinitv without success. I want
duct
to reserve that right.
·
The Court: You mig·ht stipulate that.
Mr. Maupin: "\Ve can stipulate that if you like.
pag·e 105 ~ Mt. Ashburn: All right, sir.
The Court: Then if it gets to the stage of a
reference, you will have nothing to proV'e then but drunages.
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.
J. LOUIS BROUDY,
called as a witness on behalf of the defendant, having been
first duly sworn, test.ified ~s follows:
Examined by Mr. Maupin:
Q. You are Mr. J. Louis Broudy, are you noU
A. That is right.
.
Q. Aud you have been a prac)tioiug lawyer in the City of
Norfolk for how long¥
A. Thirty-seven years.
Q. How long have you represented M:r. Morris Sigal, I
believe his name was, and his wife, the defendant here?
A. About 25 years, I think.
.
Q. Have you been the regular attorney for them ip legal
matters which required the employment of an attorney?
A. I have.
Q. Have you drawn leases for them t
A. Most all of them except this one, that I recall.
Q. Then so far as you know, when it was necespage 106 ~ sary for a lease to be drawn for the protection of
their interests, you drew it f
A. So far as I know.
Q. Mr. Broudy, after this fire of March 11, about when
were you first consulted with regard to the situation generally, and what :Mrs. Sigal 's rights and obligations were undm· this document?
A. Well, as best as I can recall it, it was probably two or
three weeks after the fire. That would put it in the latter
part of March.
Q. Did you in the first instance of talking to the opposition confer with Mr. M.9lfsky personally or with someone representing- him as his attorney?
A. I think our first conference of any consequence was held
in our office with his counsel, Mr. Halpern, ancl him being
present. I think I called his counsel, if I recall correctly, ancl
made an engagement iTith him to meet at our office.
Q. Do you recall about when the first conference was?
A. The :first conference was in the latter part of March,
to the best of my recollection.
·
·
Q. How many conferences did yon have with l\fr. Halpern,
or :Mr. Halpern persouaHy, m1d ~Ir. l\folofsky together, or
:Mr. Molofsky, in all?
page 107 ~ A. rrobably two or three, or maybe four. I
don't remember the number, but there were more
than one-two or three, or maybe more.
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Q. ··what was the position of l\lr. l\Iolofsky with regard to
whether or not he wanted to continue under the same lease
or get a new lease, or whatever it was that he wanted to do
under the circumstances resulting from that fire 1
A. Well, there seemed to have been .a difference of opinion
between counsel as to the rights of the parties. Mr. Halpern
contended that under the iterms of that lease his client had
the right to determine whether or not he would terminate the
lease or require the building to be put back and take the lease.
I differed with him in the construction of it. It was my
opinion., and so expressed to him, that the fire -ipso far.to
canceled the lease, because of my understanding that it would
take 11\ore than 90 days to restore the building. l\{y position
was that he had no lease, and Mr. Halpern's position was that
it ·was optional with him as to whether he had a lease or did
not have a lease.
Q. Did Mr. Halpern indicate whether or not he was g·oing
to exercise' that option and, if so, how he was going to· exercise itf
A. No. The discussion in our office was not so much based
on what the rights were~. :we wr.re at loggerheads about that.
·
But, the object of the meeting was to see if Mrs.
page 108 ~ Sigal and Molofsky could get together on some
. agreement satisfactory to both parties.
Q. It appears that at the time of the fire, from previous
testimony in the case and from the lease itself in part, that
the building in question was on land that did not belong to
Mrs. Sigal, but was under lease to her from the Virginian
Railroad, and that the lease from the Virginian Railroad to
Mrs. Sigal expired coincidentally ,vith her original lease to
Mr. Molofsky; that is to say, on August 31, 1.949?
. A. That is correct.
Q. At the time of your first conference was it known or
not whether Mrs. Sigal could get an extension or renewal of
her lease from the Virginian?
A. Not definitely, ~ut. Mrs. Sigal thought and believed that
i£ she tolq the Virgfoian she was going to restore the building, they would give her some sort of a lease beyond the two
and one-half years, or two years and several months.
Q. It appears that she did subsequently get a lease from
i.lle Virginian which expires on the 30th day of June, J 952,
if my memory serves me correctly.
A. According to my records we have a letter from the Virginian Railway Company dated the 10th day of May in which
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tney forwarded t'O her the .executed copy Gf .the lease, which
w.as ;dated April .30, 1947. I do not remember
:Page 109} what the expiration d:ate is.
Q. The testimony is that it is the same as· :the
-expiration .date of the lease with Molofsky, whi~ is .June 30.,

19527.

·

A. The lease to Kr0skin, y.ou mean.
Q. To Kroskin.
A.. That is right.
.
Q. Mr. Broudy, was -anything s·aid and was any preference
,exhibited by l\fr.. M.olofsky or his counsel .as to whether he
would prefer to occupy the restored premises to the time of
the eJpiration -of the .original Je.ase, or whether 1w, desired
to have .a right to the occupancy for a longer time than that?
A. To the best of my recollection and my judgment .as t0
what occurred, Mr.. M-oh~fsky wa.13 holding ,out the .question
:as to :whether ·he ·was g~ing to take the lease or not for the
balance of the t-crm as sort of a squeeze play, as to whether
lie was going to g~t the balance of the lease that she would
· get froni the Virt,?;inian Railway. So far -as my recollection
goes, they never did definitely. say that they wante.d the premises after they were restored.
Q. I gather from your testimony tbat their contenfam was
that the -option was in them as to whether or not they would
.continue the occupancy of the premises until the 31st of Au_gust, 1'949, but tl1ey never s·aid whether or not they were going to -exercioo that option?
page 110 r A. That i8 right. Now, with that in view, and
with the f-act in view that we advised both them
-and Mrs. Sig-al that it was our opinion they l1ad no lease, Mrg,
Sigal requested me to write them and say tbat notwithstanding the fact they had no lease, if they woulcl rlefinitely make
up their minds and ·advise her within the time limit expressed
in that letter, slm would give them that term anyhow. I
mailed the letter-I think the date of it is the 4th of June,
and it gav-e them until the 16th of ,June, with a request that
they write within that time and definitely tell us, or tell Mrs.
'Sigal, whether or. not he would take the premises for the
balance -of the term under a new lease., but under the same
-conditions as the old lease. So far as I know, no written reply was ever received until the letter of the 17th, after some
negotiations between them, not within my knowledge, fell
:through.
,Q. This letter of yours, Plaintiff's Exhibit_ No. 3, dated
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June 4, 1947, to Mr .. Molofsky states: .''-a new lease for
the conduct of a business similar in nature to that heretofore conducted by you on the premises, the term to begin on
the· date when building is tenantable_ and ready for occupa-- ,
tion, and end on the 31st day of August, 1949 .. '' So. far, was.
that or not identical with the. term that he would have bad
if the old lease had been continued in effecU
A .. It was ..

Mr. AsI1bur11: Objected to, if Your Honor, please. The letter speaks for itself. It does not
require any construction..
The Court: The objection is sustained..

page 111 }

By. Mr. Maupin:
Q. '' Rental to be the s~me as provided in yonr former
lease, space to be substantially the same as provided in said _
lease, except for necessary changes made to reduce exorbitant
costs of restoration, and to include fixtures 1 substantially replacing those destroyed by the ~r~.'' As regard fixtures, thefirst lease I believe provided that such fixtures were included
in the lease?
'A. That is rig·ht ..
Q. Do you know whether or not l\frs. S:igal had made arrangements to procure similar fixtures Y
·
A. To the best of my knowledge, she had arranged to procure the fixtures from Levine Brothers who have a store of
similar nature to the one that was destroved. Thev werevery good fixtures. I tilink she held an option on tl1at until
Mr. Molof sky made up his mind.
·
_
Q. Mr. Halpern., in testifying, sairl that he construed this.
letter to mean that this was a refusal to put the apartment
back in the shape. it was before he altered it by convertingit into a storeroom. ,Vas anything of that sort intended by
this letter?
page 112 } A. Not at all ..
Mr. Ashburn: Objected to as to what was intended.
The Court: The ob,jection is sustained.

By Mr. Maupin :
. Q. Did he .ever ask. you if tba:t was the intention of the
letter, or discuss the letter in that respect with you T
A. I don't know that. I don't remember any such conver-
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sation. It was our idea that what was said in that letter
was what was intended-what Mrs. Sigal intended to do.
Q. There .was a letter which was sent by Mr. Halpern-and
he testified that it was sent 'from his office-on the 31st of
May, 1947, to Mrs. Siga], which she said she had not received.
Have you seen that letter, or have you ever seen the original
of that letter, or did you know anything about it until you
heard about it in court this morning Y
A. To the best of my recollection, I had never seen it until
this morning when a copy of it was introduced. Everything
else has been found in my file, but I have not been able to
find that letter.
Q.. So far as you know, when were the first negotiations
had with Mr. Kroskin who subsequently rented the building.?
· A. Possibly a day or two-.I was told to· draw a lease some
short while prior to the date of that lease; maybe a day or
two.
page 113 ~ Q. The 18th of .Ju]y f
A. Probably the early part of July.
Q. Had you known anything about Kroskin up to that time?
A. Oh, I knew Mr. Kroskin.
Q. I mean with regar~ to being a tenant of that propertyT
A. No, I did not.
CROSS EXAMINATION.
By Mr. Ashburn:
Q. Mr. ·Broudy, di4 I understand you to say that in your
initial conference with Mr. Halpern, as Molofsky's attorney,
which you think occurred in the latter part of :March, you
took the definite position then that his client had no existing
lease?
, A. That is_ right.
Q. I ask you if it is not a fact that you at all times adhered
·
to that position f
A. I adhere to it now.
Q. Throug·hout the negofiations you contended that. any arr.angement which met with the approval of both parties would
be a new: arrangement with your client, and one which she
was at liberty to make or not make as it suited herT
A. That is my view of it.
page 114 ~ Q. And you were con~istent and at·all times as. serted that l\folofsky had no rights, and any arrangement inade looking to the future would be a new arrangement?
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· A. That is right.
. ·
Q. Mr. Broudy, is it a fact that Mrs. Sigal consulted you
in the latter part of March to determine whether she could
probably take that position t . Did she want to take the position that Molofsky had no rights, and that it was a matter of
indulgence as to whether she aHowed him to reoccupy thn
premises?
A. I don't think so. As I' recall it., to the best of my knowledge, I do not think Mrs. Sigal took any definite position with
· regard to it before I placed a construction on it, except that
they were to get together on a new lease for a new term. At
the time I don't think there was any question about the construction of the le-ase. The idea that Molofsky conveyed to
me was that the term of llis lease which would expire at the
end of July was short, and be was, as I got it, negotiating
with Mrs. Sigal for a lease to begin when the building was
finished and to end at sueh time as the Virginian ~ailway
would extend Mrs. S.igal 's lease. That was the purport of
the first conference.
, Q. Mr. ·Broudy, to return to the position which yot~ had
taken as Mrs. Sigal's counsel, is it not also true
})age 115 ~ that Mr. Halpern at all _tinws took the position
that Mr. Molofsky did have rights under the existing lease and that it was in force?
A. Mr. Halpern's continuous position, without change to
this time, I think, was that it was optional with Mr. 1\folofsky
as to whether he .wanted to take the balance of that term or
:not, according to the construct.ion he placed on that lease.
Q. Mr. Br<;mdy, if this letter was written, of May 31, 1947,
that was a definite exercise of the option, wasn't it?
A. This clause appears at the bottom of this letter, which
always disturbs me when I read it: "This letter is written
without prejudice to my rig·hts or interests in the premises. ''
It doesn't make any difference to me what he exercised, but
whatever it was, it was to be without .prejudice to his rights
in the premises.
· Q. But you say you never read that one?
A. Not until just now. I didn't put anything in my Iett~r
about "without prejudice." "\Ve made him. an offer to accept
or reject within 12 clays.
Q. But your letter of June 4., 1947, was the first time you
put· in writing the definite declaration that the lease term is
ended and Molofsky has no rights?
A. I had no occasion to do it before that.
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.
Q. But it is set out in the fir.st paragraph of
page 116} that let~rr
A. It speaks for "itself. That is .exactly right.
Q. And then you make a certain. proposal to Mr. Molofisky
_in~olving a new lease which you say he must accept or reject
.by June 161
·
A. That is.right. She either had to have a new front or an
old front, or make a satisfactory" front for him, or a satisfactory front for anyone elRe that was to come in there, and
if it was going to be d,elayed, it conld have hung on like that
for two years.
Q• .And nt no time -did you ever ,vrite Mr. Molofsky to
•cause him to exercise the option for which you say his coun.sel
•contended-that is to say, you gave him no notice to assert
that he either would oontinue to the end of the term under the
,original lease or he would not?
A. The only letter I wrote to Mr.. }folofsky is the one that
you see there, dated June 4, I think.
Q. And you did r.eceiv-e through yeur client the letter of
June 17?
A. That is 1·ighl
Q. And in that lette1· Molofsky, through his counsel, requested advice within five days as to· whether you intended
to restore the premises and allow him to reenter into the possession of it!
A. That was the next day. The reason I repage· 117} ceived no reply was because he had been negotiating with Mrs. Sigal; had agreed to take it for a
five year term. They bad torn out the old front, and, in order to give him what he had befo1~e, they would have to build
the whole front back ag-a.in. They had the whole front torn
-out at his suggestion, so there was nothin~ else for us to do.
Q. But your pre-sent statement that the old front had been
torn out at his sugg·estion at most is information given you
by your client, isn't it?
A.. That is exactly right.
Q. 1\fr. Molofsky had never said in your presence that he
-caused the whole front to be taken out Y
A. No. He denied it .today. But, I am telling you the
information I had, and why I did not reply, nor did I tell
..
Mrs. Sigal to reply to that letter.
Q. And no 1:eply, whatever., was made to .this letterf
A. No reply.
Q. Although the· premises had not then assumed the final
form they had taken when the restoration was completed!
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A. That is correct.
Q.. As of that time no commitment had been made to lease
them to anybody else, so far as yon know t
A. So far as I know,. no.
Q. So you _never dealt any furlher with Mr. Molofsky or
with his counsel, so far as yon can recall?
page 118 } A. So far as I can recall, that was the end of
.· oor deali11gs.
Q. If there was more than one conference in which all parties interested were present, it must have been prior to the
letter of June 17?
A. I don't undeTstand what you mean. Do you mean in
my office¥

Q. In your office, yes ..
A . I don't think that there were any conferences in our
office after June 4.. I don't recall.
Q. I was about to ask you if it was also probably prior to
the letter of J nne 4 !
A. Yes. I understand ·there were conferences held, .but
they were not held in my office. I knew nothing about them,
because we did not receive a writ.ten reply. Vl e asked· for
one and did not get it.
Q. Mr. Broudy, when did you first see Mr. W. A. Hall in·
connection with this matter T
A. I think I first saw Mr. Hall in connection with this matter this morning.
Q. So you had no definite knowledge in March at the first
conference with Mr. Hall as to whether the restoration would
require 30 days, or 90 days,. or 120 day.st
A. Yes, I did. I had definite information which came to
me from my client, based on a statement that Mr.
page 119 } Hall had made to her.
Q. That she said he hacl made to her?
A. That she said he had made to her. My opinion of Mr.
Hall as a contractor was such that I never would question it
after he said it would take more than 3 months, unless she
did not repeat it to me truthfnlly, in which event, of course,
it would be disregarded.
Q. You yourself, never made any inquiry of him on that
subject~ nor anyone else 1
.
A. That is correct. I believe I told her that if Mr. Hall
•would do the work for her, she would do as well to just tell
him to go ahead and restore it, arid pay him on a 10% plus·
basis. I think it was on my recommendation that ·she told
Mr. Hall to do the work.
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By the Court:
Q. Mr. Broudy, before you advised your client definitely
as to her position regarding the termination of the lease, had
you ascertained to your satisfaction that the time for replacement or construction of this building would be over 90 days?
A. I had, yes, sir.
By Mr. Ashburn:
Q. That was founded only. on information given you by
your client7
A. I could not conceive why my client under the
page 120 ~ particular circumstances should say-I relied on
my client.
·
Q. Mr. Broudy, did you act for her in negotiating a new
lease with the Virginian Railroad Y
A. No, I did not. It was hroug·ht to our office after it was
negotiated. Mrs. Sigal has to take what the Virginian Railway gives.
Q. So far as you know, she conducted her own negotiations
with the Virginian l
A. Yes.
JEROME NEMO,
called as a witness on behalf of the defen~ant, having been
first duly sworn, testified as follows:
Examined by Mr. Maupin:
. Q. State your name for the Tecord, ::M:r. Nemof
A. Jerome N emo.
· ~- :
Q. Where do yon live f
A. Holly Lane, North Shore Road.
Q. In the City of Norfolk Y
A. That is right.
Q. How old are you T
A. Thirty-four.
Q. I believe you are l\f rs. Rose Sigal 's son-inpage 121 ~ law; is that correct?
A. That is right.
Q. You married her daughter 1
A. That's right.
Q. And you occupied that relationship to her in the spring
of 1947, did you not?
A. That is right, sir.
Q. Mr. Nemo, did you on Mrs. Sigal's behalf and for her
have any negotiations with Mr. Molofsky prior to the 15th
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of June, 1947., with regard to what he wanted to do in connection with this building that was destroyed by fi.reY
A. Yes, sir, I did.
Q. About how long did those negotiations last?
· A. Well, the first negotiations lasted one day. Then after
.that I spent about a.week with Mr. l\folofsky.
·
Q.- What was his position? What did he want Y Did he
want to stay there until the time of the expiration of the old
lease or did he want an extendep. lease, or what did he want? ·
A. One afternoon a couple of we.eks after the fire Mr.
Broudy 's secretary phoned me up and asked me would I come
up to his office. I went up there, aud at the time Mr. Broudy
was there, lfrs. Sigal, Mr. Halpern, and Mr. :M:olofsky. Mr.
Molofsky said that they were having· a little difficulty trying
to get together, and would I help them out. I
page 122 } said I would be glad to. Mr. Molofsky explain.ed
to me that he would have to invest between $60.000
and $70,000 for stock, and that it would not pay him to go for
two years, and that he \.Yould like to get a five year leas•e. We
started talking. I explained to him that I did not think Mrs.
Sigal could give him a five year lease unless the Virginian
g·ave lier an extension on the lease which she already had, as
both leases would run out at the same time.
After talking to :Mr. :Molofsky all afternoon-he would
make a proposal and we would make a counter proposal-it
seemed like we could not get together. So I left there that
afternoon a11d I did not bear anymore from them, I imagine,
for about a week or two weeks. Then one day :Mr. Molofsky
phoned me and asked me would I come back in on the case.
I said I would be glad to if I could help them out.
Well, I went out to the Base with him three or four times,
and we :finally got together on a figure that was suitable to
him,, and I said I would present to it Mrs. Sigal. I talked
it over with Mrs. Sigal and told her that I thought it was
probably fair, and what did she think about it. She said that
she would have to think it over for a day.
.
Q. Was that figure predicated on an extended lease-a five
year lease?
·
A. That was on a five year lease. After Mrs.
page 123 } Sigal thought it ove.r she ·came back and told me
she thought she would get together with him on
the terms that he and I had agi·eed on. We went to her apartment one night. My wife and myself and Mr. M:olofsky were
there. Everything was agreeable as to what . they were to
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Jerom.e N emc..
<el.o. The terms of the lease and .all the points that were taken
up suited both parties.
Q. 1Vas that conference that you speak of in her .apartment
on or .about J 1.m.e 15..t
·
A. It was around that date. I could not tell you exactly
the day, but I imagine it was around that date. .
Q. All right, six, go :ahead.
A. After they had g.otten together and they had agreed on
-everything, Mr. M-0lofsky said would it be all right for Mrs..
Sigal to have the front .of the building torn out., .as they could
not go ahead with the work unless the front of the building
was removed iu order to put in a new front. I told Mrs.. Sigal
I thought it was perfectly :all right, that the man had agreed
to it; that it was all right to g-o ahead and tell l\Ir. Hall and
Mr. Boone, whoever was in charge, to go .ahead and tear it
out the next morning\
Q. Was or not anythi11g said at that conf-erence that night
with r.egard to having what had been verbally agreed to in-corporated in the leasef
A. They agreed that they would go down in the next two
or three davs to Mr. Broudy's office and have a
page 124 r 1e·ase drawi{ up, but. that they wanted to get the
work done on the building as fast as they possibly could, so that she shou]d go ahead and tell Mr.. Hall to
tear out the front and put in the new front..
Q. What were the terms of·that new lease Y
A. Well, as well as I can recall, it was $600 base or ·6%,
whichever was greater. Mr. Molofsky was going to ·have the
privilege of selling or sub-leasing the property at any further date with Mrs. Sigal's consent.
Q. When you say "sel1ing," you mean to sell his business!·
· A. That's right..
Q. And that was for a five year term, approximately?
A. That was for a five year tenn; for a long as she had
a rental of the grounds, which was five years.
Q. Did y.ou ever hear anything from Mr. Molofsl'Y, or anybody representing him., after that night?
A. I never heard anything from them.
Q. When you left there that night you considered tbe thing
had been agreed upon?
A. When I left there that night the deal was closed, and
it was agreed between the two of them that it was a closed
proposition. The only thing they were going to do was to
1?;0 down to the lawyer's office an~ draw up the papers.
1
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page 125

r

CROSS EXAMINATION.

By Mr. Ashburn:
Q. Mr. Nemo, what is all of this abO}.lt the necessity for
tearing down the :front! Explain that to us.. How does that.
enter into iU
A. W'heu Mr. Molofsky was going back in there,. he wanted
a modern front put on the building. He did not want the
old front that was 1here. As long as Mrs. Sigal was doing
the bnildinr; over, I suggested to her and suggested to himand he,::also suggested-that it would be wiser to go ahead
and remodel it now at a little more expense than to put an
old f asbion front on there; that it would be better for his
business and for the building, and everything concerned.
Q. Do I understand from you that Mr .. Molqfsky was insisting on a different kind of front T
A. Under the new terms of the lease he agreed upon, yes,.
sir..
Q. What kind of front was that to be'f
A. A front that he was to agree upon with ::M:r .. Hall.
Q. Wbat kind of front was there originally be-fore the. :fireA. I would say it ,vas an old fashion front.
Q. That was still there, wasn't iU ·
page 126 } A. No, sir; it was 90% bnrut ont ...
Q. ,vhat was the constn1ction-brick or whaU'
A. It had windows in the front and I imagine it was a tile
base. What he wanted to, do- was to change the approach to
the front of the building.. That was his suggestion. As a
matter of fact, Mr. Molofsky had told me he intended changing it on his own initiative before anything ever happened to
the building.
Q. You say that yon t110ught they had reached an agree·ment on a new lease¥
·
A. I did not think anything about it. They had reached
one.
Q. And that was in the presence of your wife, Mrs .. Sigal's
daughter, and Mrs. Sigal and yourselU
· A. That is correct.
Q. Ai what time· did that couference end f
A. The exact hour I can't tell you. I would say it was between 9 and 10 o'clock at night.
Q. And Mr. Molofsky left at the end of the conference!
A. After the conference was over he went over and shook
hands with Mrs. Sigal and said, ''It is a deal. Everything
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is all right, and we will go np and sti-aightett out the lease in
Mr. Broudy 's office.''
Q. And you say you never heard anything to the contrary
after that¥
page 127 ~ A. I heard that l\fr. Molofsky bad chattged his
mind two clays later after the front was torn ont.
Q. When did you heat that?
A. Well~ after that night I would say it was nbout two
days later.
Q. And how did you hear iU .
. . .
A. I heard that from Mt's. Sig·al and Mt. Broudy.
Q. Weren't you very much surprised 1
A. That he had changed his mind f
Q. Yes ; at what you heard 1
A. Was 1 sutprised Y
Q. Yes.
A. ~ was a little surprised, yes.
·· :; .
Q. Did you ever call him to ask him about it t
A. What was there for me to call him about then t
Q. I just asked you whether you ever called him Y
A. I never called him after that, no, sir.
Q. And you haV'e n€iver talked with him on the subject
sincet
A. I have spoken to Mr. Molofsky many Hmes since.
Q. Just to say, '' Good morning, j; but have you ever discussed the subject of this agreement on the terms of a new
lease!
A. No, sir, I hnven 't.
Q. Did you gh-e ttny instructions to start buildpage 128 ~ ing a new kind of front the uext morning?
A. No, sir. I was doiVit at my b11siness.
Q. You never gave any hrntructio11s abottt it at t11l t
A. About what 1
·
Q. About anything in co1m~ction wifh the bttildittgT
A. That is where you are wrong. I was out there, maybe,
a dozen times in connectionwith that building, as I was somewhat interested in it, myself.
.
.
Q. Did you give instructions to thCi builder?
A. Wh~n we turned the job over to Mr. Hall, we considered him a competent contractor, and we let him go ah~ttd
with the wol'k.
·
Q. What kind of front were j"ou tryittg to pttt on thete 1
A. A modern front.
Q..·when was that coinpleted f
Ii
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A. The exact day it WR8 completed, I don't know, sir.
Q. "\Vas it lfrs. Sig·al 's intention to do that?
A. To put the front on there, at any rate.
Q. The one that is on there?
A. No, sir, not unless he agreed to a· new five year lease.
·Q. Did Mrs. Sigal finally end ·up by put.ting on the kind of
front that Mr. Kroskin wanted on the building?
A. To be perfectly honest with you, I know nothing of the
dealings with Mr. Kroskin.
page 129 ~

RE-DIRECT EXAMJNA·TION.

By Mr. Maupin:
Q. At that time, in answer to one of Mr. Ashburn's questions, you said that. Mr. Molofsk~r agreed he would go down
and tell Hall just what kind of front he wanted in tb~re?
A. That is right., sir.
Q. Did he and J\Irs. Sig·al agree to meet at the job with
regard to thaU
·
A. Yes, sir, they did.
Q. ·when were they to meet?
A. After Mr. Hall had torn out the old front, he was to
go down there with Mrs. Sigal and decide exactly what kind
of front would be best suited; in fae.t, what would be best
suited for the whole store for him.
H. L. BOO~E,
called as a witness on be]1alf of the defendant, having been
first duly sworn, testified as follows:

Examined by Mr. Maupin:
Q. Please state your full name?
.A.. H. L. Boone.
· Q. Were you connected in the spring and summer of 1947•
with the organization of Mr. Hall?.
·
.
A. Yes, sir.
page 130 ~ Q. Mr. W. A. Hall, I think his name is, isn't iU
A. Yes, sir..
Q. Were you employed on the restoration of the Sigal
Building?
A. Yes, sir.
Q. What was your position in the organization, Mr. Boone?
A. I am superintendent.
·
Q. Do you recall when the store front, or a good part of it,
was torn out in June of 19477
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A. Yes, sir. · ·

Q. Wbat tla.te was that !i

1

A. The front that Mr. Krosliin ·now occupies was torn ·Out

· on the morning of June 17.

Q. 'Who gave instructions for it to be torn out!
A. Mrs. Sigal.
·
Q. On that date did Mr. Molofsky come to the Job, and did
you hear him make any statement about that store front?
A. Yes, .sir. About a quarter to .eight that morning Mrs.
'Sigal called me and asked me to meet her there. When I
got down there she told me to pull the front out; that Mr.
M.olofsky was coming downMr. Ashburn: We obj.ect, if Your Honor please:

page 131 } By the Court :
Q. Did Mr. Molofsky come there later that dayY
· A. Yes, .sir. He came there somewhere between 11 and 12
co 'clock.
By Mr. Maupin-:
Q. What did he say about the store front 7
A. When 11e first came there he took Mrs. Sigal off and
talked to her a few minutes in the automobile. I did not hear
what they said then. But in a very short time they came
back, and he asked her, "Why did you tear the front out?
It was all right like it was." Mrs. Sigal said, "Well, you told
me last night yori were going to take the store, and to go
ahead and pull it out and we would decide later on what
kind of front you wanted us to put back for you". She .sai~
"' There is nothing I can do now. The front is out''..
Q. What did he say about that 7
A. He said he liad talked to some of his relatives in Baltimore and they advised him, since he talked the night before,
that this was not the time to make a lease of that kind.
Q. When sbe told him that he had told her to tear the front
·ont, .did he deny that?
A. No, sir, I don't think he denied that.
Q.. He just said he had changed his mind T
page 132} A. That is right.
CROSS EXAMINATION-.
-,. I

By Mr. Ashburn:.
Q. Mr. Boone, you say that this was June 177

f

gz .

Supreme Court o! Appeals of Virginia

H .. L. Boone.
A. I think that is correct.
Q. Upon what recollection do yon rely to fix the datef
A. As Jnne 171
· Q. Yes, sir.
,
.
. .
.A. We have been searching our reeo:rds· back to find out
iust when this did occur,'and that is when our records show
1t happened. Of course, we tote out a lot more fronts than
this one down there.
Q. Ple~e produce that record that you are ref~rting to as
showing when that. happened. Let us all look at it.
A. · I don't have anv record.
Q.. y OU just s~id
the Court tba t ''we have been search·•.
ing· our reeQrds and .this is when our records show that that
happened'', so I ask ior the records.
A. That is what I say. It was on June 17.
Q. And you said your records showed that. What records
show itf
A. We have got onr time books.
page 133} Q. Produce them, please.
A. I can't right now, but, if you want me to take
that much time, I think I can produce that.
Q. I am willing to excuse you and give you what time is
necessary. I want to see the reeord that shows that date as
the date o:f either tea.ring ont the stol'e front or your seeing
Mr. Molofsky and Mrs. Sigal.
: A. I don't know whether I can find that right now.

to

By the 0'1Urt:

Q. You say you have examined the records. What would
be on the time book that would indicate what you have just
saidf
A. Well, in all-our work on this particular job we gave the
wrecking to a w1·ecking man, and he would tell us he would
tear this much out for so much money and tear something
else out £or so much money. In facl, this fellow Arnold
who did the wrecking iot us had the whole job of wrMking,
but had not done this particular part that we wrecked at this
particular time. We had been waiting and waiting to :find out
what Mrs. Sigal wa.s going to do abont this front, and she
kept telling us that as soon as she got straight with the tenant
she would tell us what to do. On this morning she said sh~
was straightened out with him, that she had made a deal with
him, and she told us to wreck it, and we wrecked it.
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page 134 }- By Mr. Ashburn:
·
.
Q. I understood Mr. Arnold did the wrecking.
A. Under our supervision.
Q. What wrecking had he been doing prior to that particular morning?
A. He was the first man on the job after we were given
the job as far as wrecking was concerned; getting all the old
burnt stuff ·out.
Q. By June 17 the wrecking had not even been rnmpleted Y
A. This particular portion of the building had not been
wrecked-this front.
Q. Well, you finish all the ·wrecking before you start the
new construction, don't you ?
A. Not necessarily, no, sir.
Q. Did you in this instance T
·
A. This particular part had not been wrecked, and we had
started construction for quite some time.
Q. On what part had you started .construction T
A. The construction was started first on putting the 2nd
floor back in shape. The first thing we put in was the 2nd
floor steel.
·
Q. Had you done any work ·on the other part of the ls-t
floor that the restaurant occupied T
A. Yes. All of the rubbish had been cleaned
page 135 ~ out of all the store, but not this particular old
show window.
Q. All of this supposed wrecking of the front was simply a
matter of tearing out a show window, wasn't it7
A. Yes, sir. It was matter of tearing out the show window
platforms and frames.
Q. About an hour and a half's work 7
.
A. I don't suppose· it would take any longer than an hour
and a half or two hours to pull it out of there.
Q. And it had not been done on .June 17 T
A. It had not been done until then.
Q. Until June 17, you say?
Mr. Ashburn: Your Honor, I would like to see those books
that Mr. Boone referred to.
·
The Court: If he is familiar with them, he ought to be
able ~o say whether they would be helpful or not. That was
the reason the Court asked him what on those books would
indicate anything which would cause him to make the answer
he gave. He said the time the wrecking people were working; the time they were put on the pay sheets.
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By the Court:
Q. Is that it?
A. No. It would be the time we pay the men.
Q. If you had the books here and you opened them, what
would you point to to help Mr. Ashburn determine
page 136 ~ when the store front came out Y
.
A. The only thing we could point to, to clear
that up, would be the wrecking man.
Q. You would have to bring the wrecking man here T
. A. Yes.
Q. There i~ nothing on your book then, if you went down
to your office and g:ot it, that would help 1
A. We might find that.
By Mr. Ashburn:
Q. Mr. Boone~ what consideration was paid to Mr. .Arnold,
or agreed to be paid to him, for this additional wrecking?
A. What consideration?.
Q. Yes, sir. Did yon set a price for iU
A. No; because this particular wrecking of the front was
included in the original contract.
Q. You had already contracted with him to wreck the front
then?
A. That is correct. But the reason it had not been wrecked,
as I explained, was that Mrs. Sigal asked us not to wreck it
until she could find out what he was going to do. She was
-trying to negotiate with the same tenant.
By the Court:
Q. Would your books show that on the 17th of ,June there
was an entry which applied to Arnold for wr,~ckpage 137 ~ ing the show window, or wrecking anything at nll f
A. That was the last thing he had to do.
Q. "\Vould your pay· roll records show that on that day he
worked and was paid T
· A. Here is the way it would show: We pay off on Friday,
·anq. naturally he would render a bill for that week.
Q. It would be subsequent to June 17 then T
A. Yes.
Q. There would be a record that you paid Arnold some time
after June 17?
A. That is right.
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'The Court: Do you want such a recor.d as thaU
Mr. Ashbul"n: No, Your Honor; but I would like to see
what his records .show a~ to his pay rolls on that job., anyway•

.By .Mr. Ashburn~
Q. You say in this conversation Mr. l\folofsky asked wby
:she had had the front changed Y
A. Yes. He said, '' ·why did you teax it down?'' She said,
'Well, you told me you wanted it; that you were g.oing to take
the building, and I was going to put you in a front like you
wanted". He said, "No.. I talked to my relatives in Baltimore fast night,· and I have decided-they advised me that
:now is not the time to make a lease''. They were his words.
Q. Did he say anything about putting it upf
page 138 } A. No, sir. He threw up .his hands and walked
l!.Way; and I have not seen .him since until today..
· Mr. Maupin: We rest.
SIMON MOLOFSKY,
being recalled in rebuttal, further testified as follows:

Examined by Mr. Ashburn:
,
,Q. Mr. Molofsky., at some ·stage of these occurrences were
you invited to come out .to Mrs . .Sigel 's residence one eve11ing Y
A. Yes, ·siir.
Q. Do you know whether or not that was in the month of
.•JuneY
A. I do not remember.·
Q. Who extended the invitation? Who asked yon to come Y
A. Mrs. Sigal and Mr,. Nemo, both.
Q. And did you go there Y
A. Yes., sir.
page 139 } Q. When you went out there was any proposal
made to you by Mrs. Sigal and :Mr.. Nemo!
A. Yes, sir.
Q. What was that proposal?
A. 'The proposal was that they would put in a new front,
with tbe understanding that the rental would be $600 per
month plus 6% over $120,000 volume.
Q. And did you have some discussion -of that as the new
.basis there that night? Was it talked abouU
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A. We talked about that, but then I told them that I would
let them know as to whether I would agree to that or not ..
I called my brother in Baltimore and discussed everything
with him, and he advised me not to take it, and I came back
the day after. The :first thing I knew M1·s. Sigal had the entire front torn down. I asked her, "What did you do that
forT I did not advise you to do that."
Q. And what did she say!
A. She said, "It is alre~dy done".
.
Q. Did you see her the fallowing day at the scene of the
work!
A; I saw Mrs. Sigal, not the following day, but the day
after the evening that I was at her home. ·
Q. You saw her the day after the evening you were at her
home!
A. That is right.
page 140 r Q. Did you agree with her on 'that evening that
you would take these premises for the extended
term at $6001
A. No, sir. In the discussion we had, I was told it was
only tentative.
Q. And you did not reach any agreement or meeting of
.minds about iU
A. That is right.
Q. On the subject of what had been torn out when you
saw her the following day, what was the quantity of that Y
What did it amount toY
A. It did not amount to anything, because when I came and
saw that Mrs. Sigal had torn down the front, I asked her
·why did she do that; who told her to do it. She said, '' It is
done''. She started an argument with me, and rather than to
carry on the a1·gument, I just left. I have not discussed anything further· with Mrs. Sigal from that time on.
The Court: Let him say what that argument was about.

By Mr. Ashburn:
Q.. What was the argument about that she started with
you the following dayY
A.. That she had torn out the front, and what was she to
do. I told. her I did not give her any permission to tear out
.the front.
page 141 r Q. To what extent was the front damaged by
the fire that occurred Y
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A. It was practically completely damaged. It would have
had to be replaced, regardless.
Q. It would have had to be replaced, anywayT
A. 1:es, sir.
Q. It was unusable?
A. That is right.
Q. I suppose you were unable to hear Mr. Nemo 's testi~
mony on account of your deafness?
A. That is correct.
Q. Could _you hear what he said or noU
A. No, sir, I did not.
Q. The substance of what he said was that you agreed
with Mrs. Sigal to take the premises on that basis for the
extended term, and that you went over and shook hands with
her, I think he said. Did that occur or noU
A. No, sir.

By the Court:
Q. Did you call your brother in Baltimore after you had
been out at Mrs. Sigal 's home 1
A. The day after.
.
Q. Why did you feel it necessary to call your prother after
you had had this conversation with Mrs. Sigal 1
A. My brother had been very friendly with the
page142 ~ late· Mr. Sigal for many years. He had been down
here several times after the fire. He was down
here once, that I am certain of, after the fire and tried to
talk to ·Mrs. Sigal for us to come to some agreeable terms.
He could not get anywhere with Mrs. Sigal. After that evening's discussion I called my brother and he advised me
against it. He told me that it was an unfair proposition.
Q. 1:ou had told him about what had happened then 7
A. Yes, sir.
·
The Court: The Court is of the opinion that it is not necessary to deal with the second phase of the defense in this case.
The last part of the paragraph, which is pertinent to the issue
here, provides: ''-and the tenancy shall not be terminated
unless such repairs shall require more than 90 days-". The
Court is of the opinion that after those words there can be
added "-but then or in that event the· tenancy· is terminated".
That is the construction the Court places upon it, and holds
that since there is sufficient evidence before the Court that
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it did require, after the use of 1~easonable diligence, more than.
· 90 days, that this lease stood.cancelled and of no effect. Judgment will be entered for the defendant. Prepare
page 143 ~ the order.
'
page 144 ~

JIJDGE'S CERTIFICATE.

I, Clyde H. Jacob, Judge of the Circuit Court of the City
of Norfolk, Virginia, do hereby certify that'the foregoing is a .
true and correct transcript of the testimony and proceedings
· of the case of Simon Molofsky v. Rose Sigal, tried in said
court on the 12th day of April, 1948, and includes all the testimony offered,. the motions and objections of the parties, the
rulings of the Court, and the exceptions of the parties, and
all other proceedings of said trial.
I further certify that the exhibits offered in evidence, as
described by the foregoing record, and designated as Plaintiff's Exhibits Nos. 1 to 8, inclusive, are all of the exhibits.
offered upon said trial, and the original thereof have been
initialed by me for the purpose of identification.
I further certify that said transcript was presented to me
for certification and signed ,vithin 60 days after the final order
in said cause, and that the attorneys for the defendant had
reasonable notice in writing of the time and place at which
the same would be tendered for certification.
Given under my hand this 9th day of June, 1948.
CLYDE H. JACOB, Judge.
· A Copy, Teste:
CLYDE H. JACOB, Judge.
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CLERK'S CERTIFICATE.

Ij W. Robertson Hanckel, Clerk of the Circuit Court of the
City of Norfolk,. Virginia, do hereby certify that the foregoing transcript of testimony and other proceedings df the
trial of the case of Simon Molofsky v. Rose Sigal, duly certified by the Judge of said court, together with the original
exhibits introduced upon the trial of said case, identified by
the initials of said Judge, were filed in my office on the 9th
day of June, 1948.
W. R. HANCKEL, Clerk.
By MARY E. ODOM, D. C.
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CLERK'S CERTIFICATE.

I, vV. R. Hanckel, Clerk of the Circuit Court of the City of
Norfolk, Virginia, elo certify that the foregoing is a true transcript of the record in the case of Simon Molofsky v. Rose
.
Sigal lately pending in said court.
. I further ceI:"tify that the same was not made up and completed and delivered until the .defendant had received due
.. notice in writing thereof and of the intention of the complaiv.ant to apply to the Supreme Court of Appeals of Virginia for a writ of error and sitpersedeas to the judgment
therein.
Teste:

W. R. HANCKEL, Clerk.
By MARY E. ODOM, D. C.
Fee for transcript-$19.75.
A Copy~Tes~e:
M. B. WATTS, C. C.
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