IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5606

,\
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Thursday the 29th day of November, 1962.
ALlCE HILL,

Plaintiff in Error,

aga;inst

LEIGH MEMORIAL HOSPITAL, INCORPORATED;
DOROTHY HAR~fON; MARGARET PARKE; AND
SARAH BROWN,
Defendants in Error.

From the Court of Law and Chancery of the City of Norfolk
7
" alter A. Page, Judge

Upon the petition of Alice Hill a writ of error is a'varded
her to a judgment rendered by the Court of Law and Chancery of the City of Norfolk on the 27th day of June, 1962, in
a certain motion for judgment then therein depending, wherein the said petitioner was plaintiff and Leigh Memorial Hospital, Incorporated, and others were defendants; upon the
petitioner, or some one for her, entering into bond with
sufficient security before the clerk of the said Court of Law
and Chancery in the penalty of three hundred dollars, with
condition as the law directs.
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RECORD

•

•

1\IOTION E,OR

JUDG~fENT.

•

•

NOW co1nes the plaintiff and nloYes the Court of law and
Chancery of the City of Norfolk, ·virginia for an award of a
judgment against the defendants in the amount of Twentyfive Thousand ($25,000.00) Dollars for damages, for this,
to-wit:
1. For that heretofore, to-wit: On or about the lOth day
of June, 1959, the undersigned plaintiff w.as a patient in the
hospital operated in the City of Norfolk, Virginia by the corporate defendant, Leig·h Men1orial 1-Iospital, Incorporated,
which said hospital is commonly known as '' Leig·h Memorial
Hospital.''
2. That the defendants, Dorothy Harmon, Beverly Parks
and Sarah Brown, were nurses that assisted the corporate
defendant in looking after the plaintiff in her then illness.
3. That the defendants had accepted the said
page 2 } Alice Hill as a patient in its hospital upon the uri::.
dertaking and agreement that tl1e usual and customary charges would be paid for medical and nursing attention and for the use of proper facilities and equipment by
the defendant corporation, and tl1at the indiYidual defendants, as nurses, would exercise reasonable care and attention
to the undersigned plaintiff and had agreed to furnish nursing services to the said Alice Ifill.
-.J.
4. Tha.t it thereupon became the non-delegable, non-assignable and corporate duty of the defendant, Leigh Memorial
Hospital, Incorporated, to exercise due care to supply and
use for the said Alice Hill the proper, suitable and safe instrumentalities and appliances necessary for her treatment
and use wl1ile a patient in the said hospital.
--+
5. That it further was the non-delegable, non-assignable and
corporate duty of the defendant, Leigh l\'Iemorial Hospital, Incorporated, to use due care to promulg-ate and adopt reason-·
able rules and regulations for the guidance of its per.sonnel,
and to instruct and inform its personnel 'vith reference thereto to effect the furnishing- to its patients and for the use of the
patients the proper, suitable and safe equipment, and to effect and see to the orderly inspection, discovery and disposal
of unsafe;- defective and faulty eauipment.
--t
6. That notwithstanding its duties as aforesaid, and in
utter and complete disregard of tl1e sa1ne, the defendant,
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Leigh ~Iemot~ial Hospital, Incorporated, negligently and carelessly failed to supply and use for Alice Hill the proper, suitable and safe instrumentalities necessary for her treatment
and usc while a patient in said hospital, and neglipage 3 ~ gently and carelessly furnished and caused to be
furnished to the said Alice Hill at the time and
place aforementioned improper, unsafe and faulty instrumentalities and appliances for her care and use.
'17. That it further was the non-delegable, non-assignable
and corporate duty of the defendant, Leigh ~Ien1orial Hospital, Incorporated, to use due care to provide a sufficient
nun1ber of nurses, servants and employees in the section of
the hospital in which tbe said Alice Hill was a patient, and
to discharg·e with reasonable adequacy and competency the
duties of care, treatruent, observation and supervision of the
said Alice Hill as were then and there reasonably necessary
for her safetv and welfare.
i- 8. That notwithstanding its duties as last above-mentioned,
a.nd in utter and complete disregard of same, the defendant,
Leigh Memorial Hospital, Incorporated~ negligently and carelessly failed to provide at the tin1e and place aforesaid such
nurses, servants and employees as were necessary to discharge with reasonable adequacy and competencY the care,
treatn1ent, observation and supervision of tl1e said Alice Hill
as were reasonable necessarv for her safety and welfare.
9. That it further was fbe non-dele~·able, non-assignable
and corporate duty of the defendant, Leigh Memorial Hospital, Incorporated, to nse due care ·not to select or retain
incompetent nurses, servants and employees in tl1e section of
the hospital in whicb the said Alice I-Iill was a patient.
10. That notwithstandin~ its duties as last abovementioned,
and in utter, and cor.nplete disregard of same, the
page 4 ~ defendant. Leig-l1 1\fetnorial Hospital, Incorporated,
nep;ligentlv. and carelessly failed to use due care not
to select or retain incomnetent nurses. servants and employees in the section of the hospital in wl1iel1 the said Alice Hill
was a patient.
11. Tl1at tl1e defendants. Dorothy Harn1on. Beverly Parks
and Sarah Brown. neQ"lhrentlv and carelessly, by acts of omission and commission. failed to exercise reasonable care whicl1
i~ reouired of the defendants. as nurses. while tbe undersi!med plaintiff was hospitalized at the Le.igh 1\femorial Hospital.
.
12. As a proximate result of the ioint.and -concurring negliP"ence fls hereinsthove set out of all of tl1e defendants: Leig·h
1\femorial Ho~nital. Incorporated. Dorothv Harmon. Beverlv
Parks and SarAh Brown, t11e undersigned plaintiff fell from
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the bed furnished her by said defendant, Leigh Memorial Hospital, Incorporated, causing her to suffer severe and permanent injuries all over her person, including, among other
injuries, a fracture of her right humerous, to suffer great
pain in body and mind, to continue to suffer great pain in
body and mind, to expend monies in endeavoring· to be cured,
to continue:- to expend monies in endeavoring to be cured, to
be unable to attend to her household duties, to continue to be
unable to attend to her household duties, to lose large sums
of money by way of wages, to continue to lose large sums of
money by 'vay of wages, and to be otherwise injured and
damaged.
WHEREFORE, the undersigned plaintiff demands judgment against the said defendants in the sum of
page 5 r Twenty-five Thousand ($25,000.00) Dollars for
damages.
ALICE HILL
By LOUIS B. FINE
Of Counsel.
Filed in the Clerk's Office the 2 day of June, 1961.
Teste:
W. L. PRIIDUR, JR., Clerk
L. ~I. CALVERT, D. C.
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GROUNDS OF DEFENSE.
This defendant, Leigh Memorial Hospital, Inc., as and for
.
its Grounds of Defense says :
1. 'That it admits that it operated a certain hospital located
in the City of Norfolk but avers that it is a charitable institution conducting a hospital solely for philanthropic and benevolent purposes and is not conducted for profit, has no stockholders and pays no dividends. All income is used for the
support of the hospital, which is not self-sustaining. The
defendant requests an affirmative reply to the allegations of
Paragraph 1 herein within twenty-one days.
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2. That it admits that the plaintiff was a patient in the
hospital as alleged.
3. That it admits that Dorothy Harmon, ~{argaret Parks
and Sarah Brown were nurses employed by it at the time and
place alleged.
page 10 ~ 4. That it admits the allegations of Paragraph
9 of the Motion for Judgment.
5. That it denies each and every other alleg·ation of plaintiff's Motion for Judgment and denies eac.h and every allegation of negligence or breach of duty charged therein by the
plaintiff.
6. That the plaintiff 'vas guilty of contributory negligence.
7. That it denies that the plaintiff sustained any injuries
or damages as a result of ,any breach of duty owed by the
defendant or any negligence, and it is not advised as to the
extent of the injuries and damages and calls for proof thereof.
8. That it denies that the plaintiff is entitled to maintain
this action against this defendant and denies that the plaintiff
is entitled to recover the sum of TWENTY-FIVE THOUSAND DOLLARS ($25,000.00) or any other sum from this
defendant.
LEIGH ME~fORIAL HOSPITAL,
INC.
By JACI{ E. GREER
Counsel.
Filed 6-21-61 Court of Law and Chancery.
By H. L. STOVALL, D. C.

•
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GROUNDS OF DEFENSE.

The defendants, Margaret Parks (denominated in the Motion for Judgment as Beverly Parks) and Sarah Brown, as
and for their grounds of defense say:
1. Tha.t they deny each and every allegation of negligence
and carelessness charged against them by the plaintiff in her
Motion for Judgment and specifica.lly deny the allegations of
ParagTaphs 11 and 12 of the Motion for Judgment.
2. That plaintiff was guilty of contributory negligence.
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3. That they deny that the plaintiff sustained any injuries
or damages as the result of any negligence of the defendants
and are not advised as to the extent of the alleg·ed injuries
and damages and call for proof thereof.
4. That they deny that the plaintiff is entitled to recover
the sum of $25,000.00 or any other sum fron1 the defendants.

1\IARGA.RET P ARI{S AND
SARAH BROWN
By JACK E. GREER
Counsel.
Filed 6-23-61 Court of La'v and Chancery.

By H. L. STO\TALL, D. C.
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ANSWER. TO GROUNDS OF DE.FENSE OF LEIGH
1\fEl\fORTAL HOSPITAL, INCORPORATED.
For answer to the grounds of defense of Leigh Memorial
Hospital, Incorporated, the plaintiff eomes and says:
1. For affirmative reply to the allegations of Paragraph 1,
plaintiff states that she does not know whether the allegations
set out in said par,agraph are true or not true, and states that
she requires strict proof of the same, and for that purpose
if it is a. proper defense, should be subn1itted to the jury
along· with all the other issues of fact, and desires a jury
trial as to this issue.
2. That the plaintiff 1noves to strike out the allegations in
Parag·rap'h 1 as being insufficient in law.
3. That if the allegations of Paragraph 1 are true, and if
the motion to strike out is not sustained insofar as this plaintiff is concerned, this plaintiff was a paying patient, and that
the allegations or any exemption to tl1e defendant, Leigh
1\femorial Hospital, Incorporated, as a charitable institution
are not. available to it and are not applicable to this plaintiff
since she 'vas a paying patient, and, under all the facts and
circumstances, the defendant is not such an instipage 14 ~ tution as is exempt from liability for its conduct
and negligence.
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4. That if all the foregoing paragraphs in answer as an
affirmative reply are not true, then the grounds of defense
are not applicable because the defendant, Leigh Memorial
Hospital, Incorporated, is liable beca.use:
(a) It was an administrative duty.

(b) T'he Board of Directors had failed to exercise reasonable care.
(c.) It was a non-delegable duty.
ALICE HILL
Bv LOUIS B. FINE
..
Of Counsel.
Filed 7-5-61.
L.

page 15
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MOTION TO STRIKE OUT PLAINTIFF'S ANS\VER TO
DEFENDANT'S GROUNDS OF DEFENSE.
This defendant, Leigh Men1orial Hospital, Incorporated,
by counsel, hereby moves the Court to strike out the answer
:filed by plaintiff to defendant's g-rounds of defense on the
following ground:
1. That in two prior pending suits for the same caus~ of
action alleged herein plaintiff admitted that tl1e defendant,
Leig-11 ~fcmorial Hospital, Incorporated~ 'vas a charital)le institution and plaintiff is now estopped from taking an inconsistent position.
2. The allegations of paragraphs 2, 3 and 4 in plaintiff's
an:nvcr are insufficient as a matter of law.

LEIGI-:I MEMORTAL HOSPITAL,
INCOR-PORATED
Bv .TACK E. GREER
··
Counsel.
Filed 7-17-61 Court of Law and Chancery.

By H. L. STOVALL, D. C.
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MOTION TO STRIKE OUT.
The ·defendant, Leigh Memorial Hospital, Incorporated,
by ·counsel, hereby moves the Court to strike out and delete
from plaintiff's motion for judgment the following:
Paragraph
Paragraph
Paragraph
Paragraph
Paragraph

number
number
number
number
number

4
5
6
7
8

Said motion is made on the ground that the defendant is a
charitable institution and as such is not liable on the various
counts alleged in the above paragraphs.
WHEREFORE, as a matter of law, the defendant would
not be liable to the plaintiff for any negligent act other than
the negligence of an employee neg·ligently employed or retained by it and this cause should proceed to trial on this
issue only.
LEIGH ~IEl\fORIAL HOSPITAL,
INCORPORATED
Bv JACK E. GREER
" Counsel.
Filed 7-17-61 Court of Law and Chancery.
By H. L. STOVALL, D. C.
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GROUNDS OF DEFENSE.
The defendant Dorothv Harn1an, denon1inated in the Motion for Judgment as Dorothy Harmon, as and for her
Grounds of Defense says :
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1. That she denies each and every allegation of negligence
and carelessness charged against her by the plaintiff in her
Motion for Judgment and specifically denies the allegations
of paragraphs 11 and 12 of the Motion for Judgment.
2. That plaintiff was guilty of contributory negligence.
3. That she denies that plaintiff sustained any injuries or
damages as the result of any negligence of the defendant and
is not advised as to the extent of the alleged injuries and
damages and calls for proof thereof.
4. That sl1e denies that the plaintiff is entitled to recover
the sum of Twenty-five Thousand Dollars ($25,000.00) or any
other sum from the defendant.
DOROTHY HARMAN
By JACK· E. GREER
Of Counsel.
Filed 7-19-61 Court of Law and Chancery.
By H. L. STOVALL, D. C.

•
page 22
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December 15, 1961.

Mr. Jack E. Greer
Williams, Cocke, W on·ell & Kelly
Maritirp.e Tower
Norfolk, Virginia
Mr. R.obert H. Anderson
Fine, Fine, Legum & Schwan
Law Building
Granby Street
Norfolk, Virginia

•

•

•

•

Gentlemen:
The defendant, Leigh Memorial Hospital, Inc., has 1noved
to strike the plaintiff's answer to the defendant's grounds of
defense calling for strict proof that the defendant is a charitable institution on the grounds that in t'vo prior pending
suits for the san1e cause of action alleged herein plaintiff
admitted that the defendant, Leigh 1\femorial Hospital, Inc.,
was a. charitable institution and plaintiff is now estopped
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from taking an inconsistent position. The court is of the
./ opinion that the motion of counsel for the defendant should
be sustained. See Bu.rch v. Grace Street B'u,ild4ng Corporation, 168 Va. 329.
Defendant, Leigh 1\{emorial Hospital, Inc., has also moved
to strike out and delete from the plaintiff's motion for judgment paragraphs 4, 5, 6, 7 and 8 on the grounds that the defendant is a charitable institution and as such not liable on
the various counts alleged in the aforementioned paragTaphs.
The allegations stated briefly are as follows (1) That the
<;lefendant failed to use due care to supply and use for the
plaintiff proper, suitable and safe instrumentalities and appliances; (2) That the defendant failed to use due care to
promulgate and adopt reasonable rules and regulations for
the guidance of its personnel and to instruct and inform its
personnel with reference thereto; and (3) That the defendant
failed to use due care to provide aa. sufficient number of
nurses, servants and employees.
Counsel for the plaintiff acl1nits that under Virginia law
the beneficiaries of a charity, in this instance a hospital, can
not recover for the torts of the employees of the charity
where the charity was not negligent in the selection or retention of its employees, but contends that the aforementioned
allegations in its motion for judgment constitute corporate,
nonassignable and nondelegable duties which do
page 23 ~ not fall within the immunity of charitable institutions for liability. Counsel for the plaintiff further
contends that all jurisdictions following· the Virginia view
of a charity institution's immunitv from liability hold that
a hospital is liable for those duties w11ich are corporate or
administrative, as these duties are nondelegable or non-assignable, and states that the nondelegable duty of a hospital
in sucl1 a situation is completely analogous to that of a nondelegable duty of a master to provide a servant a safe place
to work, and cites cases in support of his view from other
jurisdictions. Counsel for tl1e defendant cites cases l1olding
to the contrary and contends that the Virrinia rule is that a
charitable institution is immune fron1 liabilitv to beneficiaries
except when it has been negligent in t11e selection or retention
of its employees.
Stated generally, ·the rule that a charity is immune from
liability for torts committed against a. beneficiary may be
complete or may be limited. In the latter reg·ard the charity
may be liable for its o'vn negligence, or for ne~ligence in
selecting or retaining emplovees, or for both. The rule in
·virg-inia. has been enunciated in several cases. In Hospital
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of St. Vincent v. 1.'hon~pson, 116 Va. 101, the court held that
a eharitable institution was not exempt from liability for torts
to· third persons and quoting at page 109 fron1 the case of
Powers v. Massachusetts H on~eopa.thic Hospital, 109 Fed. 294,
47 C. C. A. 122, uses fhe following language:
'' • • • one who accepts the benefit either of a public or a
private c·harity enters into a relation which exempts his benefactor from liability for the neg-ligence of his servants in administering the charity; at any rate, if the benefactor has used
due care in selecting those servants • • • If, in their dealings
with their property appropriated to charity, they (charitable
institutions) create a nuisance by themselves or by their
servants, if they dig pitfalls in their grounds and the like,
there are strong reasons for holding them liable to outsiders,
like any other individual or corporation." (Italics supplied).
In Weston's Adn~'x. v. Hospital of St. Vincent of Parztl, 131
Va. 587, the court held that the basis of the exemption of
charitable institutions from liability for its torts 'vas public
poliry and limited the application of public policy to beneficiaries of the charity and, in behalf of the beneficiaries, held
tha.t due care shall be used in the selection and retention of
employees. As stated in the opinion, the court did not deal
with the question of the violation of a corporate or nona.ssignable duty. However, it cited with approval the case of
Po-wers v. Massachu~etts H 01neopathic H ospita,l, supra, wllerein it was indicated that there were strong· reasons for holding
cl1aritable institutions liable to outsiders, and in
page 24 ~ the same case the Virginia Court of Appeals approved the holding in the case of Hospital of St.
Vinrent v. Thorn.pson, supra, in regard to respective rights of
charitable institutions and third persons. The court made
it clear that it was ~xpressing· no opinion on any other question: thus, as stated in the case of Nor folk P1·otestant Haspital v. Plunkett, 162 Va. 151, at page 153:
''The much discussed question of liability of a cha.rita.ble
hospital for the negligent acts of its servants has been settled
in ·virginia by the decision of this court in Weston's .Adm'x.
v. Hospital o.f St. Vincent, etc., 131 Va. 587, 107 S. E. 785, 23
A. T R. 907. After an exhaustive revie"r of the mauv cases
dealing with the question, .Judg-e Burks held that the only
duty whicl1 a cl1aritahle hosnital owed its patients was the
exerC'ise of due care in the selection and retention of its servants."
1.
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In the most recent Virginia. case, lf!l emorial Hospital v.
Oakes, Adm.'x., 200 Va.. 878, the court was urged to repudiate
this doctrine and it was contended that public policy demanded a charitable hospital to be held liable for its torts
and those of its servants, but the court concluded that the
doctrine in Virginia was that where there has been due care
in the selection and retention of its employees, a charitable
institution is immune from liability to the beneficiaries of the
charity for their torts. The plahitiff in that case contended
that the reasons for a valid public policy g-ranting· immunity
to hospitals no longer exist and urged the court to repudiate
the doctrine. The court concluded that this was a proper
matter, if to be repudiated, for the Legislature. The court
cites in its opinion the cases of Ettlinl}er v. Tnt.stees of Rwndolph ...Macon College, 31 Fed. {2d) 869; and Bodenheim~er v.
Confederate Me1noria.l.A.ssocia.tion, 68 Fed. (2d) 507, wl1erein
tl1e alleged negligence was the failure to maintain premises
in a safe condition and it 1vas held that the charitv was immune frOJn liability to a beneficiary where the negligence alleged 'vas that of the charity itself and not of subordinate
employees.
The rule in Virginia, and the reasons therefor, as well as
in other jurisdictions, has been carefully considered by the
Supreme Court of Appeals and a distinction has been made,
insofar as the duty of a charitable institution is concerned,
in regard to beneficiaries and third persons. In respect to
.the beneficiaries of a charity, it has held that, based upon
,/ public policy, a charitable institution is not liable for its
torts. This exemption is subject only to the limited exception that due care shall be used in the selection and retention
of its employees. Included in this rule as beneficiaries are
tl1ose who pay for the services, as well as those who do not.
In respect to others than beneficiaries, it has held that the
aforen1entioned rule of limited exemption does not extend to
its duties to them-i. e., tl1e duty to an invitee to
page 24 r llave its premises in a. reasonably safe condition.
These are nonassignable, nondeleg·able, corporate
duties.
This court is, therefore, of the opinion that to sustain the
plaintiff's position 'vould require this court to extend Virginia's rule of limited immunity ,vbich the Supreme Court of
Appeals of Virginia refused to do in the case of Memorial
Hospital v. Oakes, .A.dm'x., su.,pra. and, tl1erefore, the motion
of counsel for the defendant, Leigh ~iemorial Hospital,
should be sustained.
An order carrying out the foregoing and preserving the
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exceptions of counsel for the plaintiff may be presented for
entry at the convenience of counsel.
Yours very truly,
vValter A. Page, Judge.
WAP:meg

page 34
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ORDER.
This matter came on to be heard on the motion of Leigh
Memorial Hospital, Incorporated, by counsel, to strike out
plaintiff's answer to said defendant's Grounds of Defense,
and on the motion of Leigh Memorial Hospital, Incorporated,
by counsel, to strike out. and delete from plaintiff's 1\{otion
for Judgment paragraphs numbered 4, 5, 6, 7, and 8, and on
due consideration thereof, and it appearing to the Court that
the said motions are well taken and should be sustained, it is
·oRDERED that tl1e said motions be, and they hereby are,
sustained and that the plaintiff's answer to the defendant's
Grounds of Defense be, and it hereby is, stricken and further
that paragraphs numbered 4, 5, 6, 7, and 8 of plaintiff's Motion for Judgment be, and they hereby are, stricken and
deleted from the said Motion for Judgment and that the
case proceed to trial against Leigh Memorial Hospital, Incorporated, only on the issue of said defendant's negligence
in the employment and retention of personnel and the negligence, if any, of such personnel, to all of which action of the
Court the plaintiff duly objects and excepts.
Enter this order : June 27, 1962.
W. A. P., Judge .

•
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•

•
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In the Court of Law and Chancery of the City of Norfolk,
on the 27th day of June, 1962.

•

•

•

•

•

This day came the parties, the plaintiff, in person and by
counsel and came as well the defendants, Leigh Memorial
Hospital, Inc., by its counsel, and Dorothy Harmon, Margaret
Parke and Sarah Brown, in person and by counsel, and thereupon came a jury, to-wit: Kenneth Black, Sr., Minnie Cherin
Helen K. Freeman, George T. Jackson, Carl E. Jehle, Shelton
D. Owens and Robert E. Rogister, who, upon being duly
sworn the truth to speak upon the issue joined and having
heard the plaintiff's evidence, the defendants, by counsel,
moved the Court to strike the plaintiff's evidence as to all
the defendants and enter up summary judgment in their behalf, which motion after having been fully heard and maturely
considered by the Court, is sustained, to 'vhich action of the
Court, the plaintiff, by counsel, duly excepts.
Whereupon it is considered by the Court that the said
plaintiff take nothing for her motion for judgment and that
the said defendants go hence without day and recover their
costs about their defense herein expended. And the jury was
discharged from the further consideration of this case.
To all of which action of the Court the plaintiff, by counsel,
duly excepts.

•

•

•
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ASSIGNMENTS OF ERROR.
Pursuant to the Rules of the Supreme Court of Appeals of
Virginia, plaintiff hereby designates as his Assignments of
Error, the following:
1. The Court erred in entering the order of June 27, 1962,
sustaining the motions of defendant, Leigh 1\{emorial Hospital, Incorporated, and finding said motions to be well taken
and striking plaintiff's answer to said defendant's Grounds
of Defense and striking and deleting paragTaphs numbered
4, 5, 6, 7, and 8 of plaintiff's Motion for J udgm.ent and directing the case proceed to trial against said defendant only

~lice
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on the issue of its negligence in the employment and retention
of personnel and the negligence of such personnel.
2. The Court erred in sustaining· defendants' motion to
strike the plaintiff's evidence as to all the defendants and
enter up sum1nary judgment in behalf of all the defendants.
3. The Court erred in awarding judg1nent in favor of the
defendants.
4. The Court erred in entering the final judgment of June
27, 1962.
ALICE HILL
By I-IENRY ~f. SCI-IV\TAN
Of Counsel.
Filed 8-20-62 Court of Law and 'Chancery.

By H. L. STOVALL, D. C.

•
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Stenog·raphic transcript of the testimony introduced and
proceedings had upon the trial of the above-entitled cause
in said court on June 27, 1962, before the Honorable Walter
A. Page, judge of said court, and jury.
Appearances: 1\:Iessrs. Fine, Fine, Legum, and Schwan,
by Mr. Henry H. Schwan and ~fr. Robert H. Anderson, Jr.,
attorneys for the plaintiff.
. . ·.
·Messrs. 'Yilliams, Cocke, \Yoi-rell, and ICelly, by 1\{r.
•Jack E. Greer and 1\Ir. \Villiam T. Prince, attorneys for the
defendants.
page 3

~

(The reporter was duly sworn.)

(The jury \\ras s\vorn and examined on voir dire.)
(The jury was empaneled and sworn.)
· J\.fr. Greer: Excuse me, Your Honor. I think I betterit \vas corrected in the pleadings, but one of the defendants
named is Beverly Parke. The true name should be Margaret
Parke. We had it corrected in one pleading but apparently
it was not corrected-
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Alice Hill.
The Court: l\1arg·aret Parke? If you have no objection
we 'viii just correct it on the face.
1\fr. Greer: That is P-A-R... K~-E, sir.
The Court: P-A-R-K-E. All right, sir.
(The witnesses were sworn, and on tnotion of the plaintiff
were excluded from the courtroom.)
(~Ir. Schwan made an opening statement on behalf of
the plaintiff, and Mr. Greer made an opening statement on
behalf of the defendants.)

The Court: Your first witness, l\Ir. Schwan.
Have a seat and face over to this gentleman seated in the
corner to the left. If he hears you, everyone else will hear
you.
Let me say one thing else: ~Ir. Schwan indicated in his
opening statement if you had any inquiries or
page 4 r questions, you were at liberty to ask them. Son1e of
you may not have served this term; some of you
have. It is perfectly all rig;ht if you have a question to direct
the question to the Court, and the Court will tell whether or
not it is a proper question to be propounded to the witness.
I will suggest, however, that you wait until both counsel
have examined the witness, because you may anticipate something they are going to inquire about and that may answer
your inquiry. However, just before the witness is excused
from the stand if you do have any inquiries, do not hesitat~
to indicate it to the Court.
The only other thing, the Court has tlte air conditioning set
at something it deems comfortable and reasonable. If you
do not deem it reasonable, tell the Court, and we will attempt
to adjust it.
page 5 ~

ALICE HILL,
plaintiff, called as a witness on her own behalf,
having been first duly sworn, was examined and testified as
follows:
DIRECT EXA.l\ITNATION.
By Mr. Schwan:
Q. Will you tell the Court and the members of the jury
your name, please, rna 'amY
A. Alice Hill.
Q. Would you speak up?
A. Alice Hill.

Alice Hill v. Leigh Memorial Hospital, Inc.

17
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· Q. Thank you, ~Irs. Hill. 1\tlrs. Ifill, where do you live?

A. 7420 Virginia Beach Boulevard.
Q. And would you tell the ·Court your age, please?
A. Sixty-seven, was in February.
Q. Mrs. Hill, it is correct that you went to the Leigh
}Iemorial Ilospital on the 9th of June 1961, is it not?
A. Yes, sir.
Q. 1959. I am sorry.
A. '59, yes, sir.
·
Q. And would you tell the Court for w'hat reason
page 6 ~ you went to the hospital on June 9, 1959?
A. "\Yell, I was to have an operation, a female
operation.
Q. What tin1e of day did you enter the hospital on June
9, 1959?
A. "'\\Tell, it wasQ. Approximately?
A. 3:30, approximately 3:30, four o'clock, something. I
don't remember just exactly.
Q. I see. And on admittance to the hospital where was
your bed, in what kind of room was it?
A. Sun porcl1.
Q. On the sun porch?
A. Yes, sir.
Q. Tell the jury whether or not request had been made
for a more private accommodation?
A. Yes. 1\TJ1en they l1ad an opening I was to have another
room.
Q. And, Mrs. Hill, you were in the hospital the afternoon
and early evening of ,June 9, 1959. Would you tell the members of the jury "rhether or not any medicine was given to you
or any pills?
A. I think so, yes, sir.
Q. And bow about that same evening just before you \vent
to sleep? Do yon recall 'vhether or not you got
page 7 ~ any medicine?
A. I don't remember.
Q. What was your emotional state at that time, Mrs. Hill?
Will you tell the Court and the members of the jury whether
or not. you were worried or concerned?
The Court: Just a. minute.
Mr. Greer: If Your Honor please, I don't think that has
anvthingThe Court: I am going to sustain the objection, and the
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question-you haven't completed it, but it is obviously going
to be leading- the way you were asking· it, 1\fr. Schwan.

Q. All rig·ht, would you tell the Court and the members
of the jury what your condition was as reg-ards your emotional tranquility when you entered the hospital~
A. Well, I 'vas sick.
l\{r. Greer: Just a mon1ent. Just a 1noment, 1\frs. Hill.
I don't think that-emotional tranquility, I don't know
what that means. It is too broad. I tbink that is a matter
for the doctor to testify. She was under medical care.
Mr. Schwan: I will withdraw it, if Your Honor please. I
think she is the best person to testify how she felt.
page 8 ~ The Court : She said she was sick. I think that
really answers the question.
Mr. Sc'hwan : All right, sir.

By Mr. Schwan:
Q. Had the nature of the operation which. was scheduled
for you been explained to you by a physician? Had the type
of operation been explained to you?
A. Tumors. Was that the answer?
The Court: The question 'vas had it been explained to
you.
A. Oh, yes, sir, I think so.
Q.. You knew what you were in the hospital for?
A. Oh, yes, I knew what I went there for.
Q. During the next day, that is, the second day you 'vere
in the hospital, will you tell the Court and the n1embers of the
jury whether or not any pills or medicine or rlrugs were administered to you!

1vfr. Greer: He's already asked that question, Your Honor.
The Court: I think she's already answered the question.
Mr. Schwan: I asked her tl1e first ·day, Judge. She was
there the first day, the first night; now· I a.m on the second
day.
page 9 ~ The Court: Probahlv should be limited to medication. I don't think sl1e ,~...ould know what. was administered to her. The doctor and the l1ospital reeorrls would
be -best for that.
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Mr. Schwan: That's right, sure.
The Court: The question was whether any medication was
administered to you on the second day you were in the hospital, as I understand it. Is that correct, Mr. Schwan?
1\tir. Schwan: That's right, J udg·e.
The witness: Yes, sir, I think it was.
By Mr. Schwan:
Q. Now, the night of J nne lOth was the night just before
you were to be opera ted on. Is that correct T
·
A. Yes, sir.
Q. And on the night. of ,Jnne lOth 'vhat restraining devices~
bed rails, or any other type of restraining device, if any, was
on your bed?
A. Not any.
Q. Was the porch ·that you were on enclosed or was that
an open porch?
A. I don't remember.
Q. What kind of covers were on your bed that night, if
you can recall?
A. Bed linens.
page 10

~

The Court: I can't hear you. 'Vbat?
The Witness : Bed linens.
The .Court: Thank you.

By Mr; Schwan:
· Q. Well, what do you mean by bed linens? Does ·that includeA. A sheet and a bedspread.
Q. I see. And do yo~ recall approximately_ tlt~ ,tim~ ,th~~
you 'vent to sleep the night before the operation?..
:
A. No, sir, I do not.
·
·
Q. Do you recall whether or not you went to ~le.ep, at all
·
···
the night of the operation?
Mr. Greer: If Your Honor please, I object fo· thaf question. He's asked it. Now l1e's trying to lead her.· · ·
The Court: You have been leading the witness. It is yqur
witness, Mr. Sclnvan, and I am going to sustain the objection.
·
·
By Mr. Schwan:
Q. All right. After you went to sleep on the night' of
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June lOth, approximately 'vhat time was it that you were
awakened?
A. I don't remember.
Q. If you know?
A. I don't know.
page 11 ~ Q. Do you remember how you were awakened on
that night?
A. No, I don't know.
Q. Pardon?
A. I do not know.
Q. When you 'voke up after having· been asleep on the
night of June lOth, where did you wake up f
A. On the floor.
Q. Ho'v did you get on the floor, 1\.frs. Hill?
A. I do not know.
Q. What is the last thing you recall doing immediately
prior-immediately before being on the floor?
A. I do not know.
Mr. Green: I am sorry. What was the answer?
The Witness: I do not know.
The Court: "I do not know.''
By Mr. Schwan:
Q. I will ask you whether or notThe Court: It is going to be leading. I sustain the objection already. "Whether or not is obviously a yes or no
answer.
Mr. Schw.an: All right, sir.
By Mr. Schwan:
Q. I will ask you if you heard the remarks made to the jury
by Mr. Greer over here as to how you got out of
page 12 ~ bed and how you got onto the floor?
A. Yes, sir, I heard that.
Q. And what did Mr. Greer say? What explanation did
he give as to how you supposedly got on the floor?
}.fr. Greer: If Your Honor please, Mr. Greer's opening
statement is not evidence in this case.
The Court : It is not evidence.
1\{r. Greer: He can ask her about anything she told anybody or anything else.
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The Court: I think the question should be rephrased, Mr.
Schwan.
By Mr. Schwan:
Q. All right, when you woke up on the floor how close
were you to your bed?
A. I was just right down beside the bed. I was on the floor.
That's all I know.
Q. What's the last thing that you remem.bered before
being on the floort
A. I don't remember anything.
Q. How did you feel when you were on the floor?
A. I was in pain.
Q. Where was the pain?
A. My arm and on my leg.
Q. In 'vhich arm in particular?
page 13 ~ A. Right arm.
Q. Was anybody-any of these three ladies present when you found yourself on the floor?
A. I don't know who was present. Somebody come, I don't
know who it 'vas.
Q. Can you tell us how long, approximately, you were on
the floorA. I do not know.
Q. -before somebody came?
A. I do not kno,v.
Q. Were you groggy then?
A. I must have been.
Q. What was done 'vith you after you 'vere found on the
floor?
A. They made an effort to pick me up ·and my arm hurt
and I couldn't bear to be picked up by my arms.
Q. You say they made an effort-who was they, if you
know?
A. It must have been the nurses. I don't know.
Q. How old 'vere you at the time of this accident, Mrs.
Hill? Approximately sixty-four?
A. Approximately that, I guess.
Q. You say ''they made an effort to pick me up.'' Were
you picked up?
page 14 ~ A. By somebody.
.
Q. And what was done with yon when you were
p1cked up?
A. Put on the bed, I guess.
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-. Q. Now, will you tell us what, if anything, was put on
your arm the next morningf
A. I don't know.
Q. Did you wear a cast Y
A. Yes, sir.
Q. "'\Vhen was the cast put on?
A. The next day.
Q. And about how long did you wear the cast, Mrs. Hill?
.A. .Somewhere about six or eight weeks. I don't remmnber
if it was six or eight weeks.
Q. During that period of time, during the most of that
period of time where were you living f At home or in the hospitalf
A. At home.
Q. How did you sleep with the cast on 1
A. Well, I didn't ·do very much sleeping.
Q. And how about when the cast was taken off l "\Vben it
was taken off how did you sleep?
A. I couldn't sleep very good.
Q. And how long a time did that go on that you
page 15 ~ couldn't sleep very good?
A. Oh, for several weeks.
Q. "'\Vha.t pain, if any, did you have when the cast was taken
offf
A. Oh, severe pain.
Q. How long a time did that go on?
A. Oh, that lasted for several weeks, too.
Q. After the several weeks following the removal of the
cast what pain, if any, did you have?
A. Oh, it bothered me. I couldn't use it.
Q. "'\Vhat use do you l1ave in tha.t right arm now as compared
to the use you had in it before the fall from the bed?
A. Oh, if's much better. I had to have therapy treatment
to get to where I could use it.
Q. Can you use your ar1n better now than you could hefore
the accident?
A. Oh, no.
Q. In what way can you not use it any better?
A. "'\Vell, I can't reach up. I can't reach back behind me
to do any good.
Q. How could you reach up before you fell from your
bed?
A. Ol1, I could-normally, like anylJody else reach up.
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Q. What effect, if any, does change in the
weather have upon the feeling in your arm¥
A. Oh, it's lots more pain and it has pain, you
know, with the weather.
Q. You talked about some therapy treatments, }.frs. Hill.
Can you recall approximately how many you had Y
A. Eleven.
Q. And what kind of therapy was that? vVhat was done
to you during these therapy sessions?
A. Well, they put hot packs on my shoulder and then they
straightened my arm, you know, so I :could straighten it.
I couldn't get it noways up to my face even.
Q. During the time you were in the cast who did the
housework .around your house Y
A. V\Tell, my children, and then I hired n1ost of it done, and
when my children 'vould come in they would take over.
Q. You hired \vhat? I am sorry.
A. I hired part of it done.
Q. You hired part of it done?
A. Housework, and my children would wait on me and
do the cooking, part of it, and then I hired the rest of it done.
Q. How often did you have to hire somebody during that
period of time?
page 17 ~ A. Well, about twice, three times a week to get
my house straightened up.
Q. How much would you pay them per time'
A. \Veil, approximately four and five dollars a. day.
Q. 'Vhat hired help did you l1ave in your house before you
fell from the bed in the hospital?
A. I didn't have any.
0. Didn't have any?
A. I did it 111yself.
Q. Did you enjoy 'housework?
A. Yes, I do.
Q. Mrs. Hill, I will ask yon 'vhat sugg·estion was 1nade
on the part of these three ladies sitting here regarding· Your
\Vish for a bed rail or a restrainer on your lled in tlw ho:.;pi tal?

page 16

~Ir.
mon~

~

Greer: If Your Honor please, there's l1een no testiof any wish for any bed rail or anything elR(l, and
I obJect.
The Court: Sustained, ol1jection sustained .Jury diRreg-ard
the question.
·
·
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By Mr. Schwan:
Q. I will ask you whether or not during your stay in the
hospital from the 9th of June 1959 up until the moment you
fell from your bed you had any discussion with
page 18 r anyone concerning a bed rail on your bed t
A. No, sir.
Q. And I will ask you whether or not during .that same
interval you had any discussion concerning a bed rail on
your bedThe Court : Don't answer the question. Excuse me.
1\{r. Schwan: Sir?
The Court: Don't answer the question yet.
Go ahead finish your question.
By Mr. Schwan:
Q. -with any of these three ladies?
Mr. Greer: I object as a leading question, already covered.
The Court: Sustained, objection sustained. Jury disregard
already answered.
Mr. Sch,van: All right. I just wanted to make that clear to
the Court and the jury, Judge.
By Mr. Schwan:
Q. l\iay I inquire of you, Mrs. Hill, why you never made
any request on your own for a bed rail Y
]\fr. G,reer: I object to that, Your Honor. It is a question of fact whether she did or did not. It isn't a question
of any reasons for it.
Mr. Schwan: This isn't a question of fact
page 19 r whether she did or did not, if Your I-Ionor please.
The Court: I am going to sustain the objection
to the question as asked. Note your exception.
Mr. Schwan : Note my exception.
The Court: Exception noted.
1\fr. Schwan: What was the reason for that objection, if
Your Honor please, again?
The Court: I couldn't restate what l\fr. Greer stated.
1\fr. Greer: Excuse me, I'm sorry. The reason for it?
I stated it, that you are asking- for some mental process.
(l are dealing ·with facts here, 1\f r. Schwan, not proeesses.
~fr. Schwan: That's exactly {'Orrect.

"T
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Q. Do you reeall, Mrs. Hill, what the floor of this hospital
porch was like where your bed was situated 1 What was it
made out of, if you remember?
A. I don't remember.
1\{r. Schwan: Answer 1\!Ir. Greer.
CROSS EXAl\1INATION.
page 20

~

By Mr. Greer:
Q. Mrs. Hill, there were other beds and other
patients in the room where you were, were there

not?
A. ·Yes, sir.
Q. And in regard to coming to the hospital, I think you
stated at that time you were about sixty-four years of age.
Is that correct?
A. I guess so. I am sixty-seven now, soQ. Correct. And you were-aside from the fact that you
were sick and in there to have an operation, you were able
to get around on your own then, were you not?
A. Well, a little, justQ. Well, let's see. Now, you told Mr. Schwan you did all
your housework up until this time, didn't you?
A. I didn't say right up to the time.
Q. Well, then perhaps I misunderstood you. Did you do
your housework up until the time you got sickf I am not
talking about the day you went in the hospital. I mean when
you got sick and were under the care of Doctor Levin and
Doctor Legum?
A. Well, I did it on up to about a. week before.
Q. All rig·ht. That's what I am getting at.
A. Yes.
Q. Which in that week before you got sick and tl1at is
the reason for you going to the hospital?
A. That's right.
page 21 ~ Q. So then you eonsiderecl yourself as being
a person that would be able to get around and conduct your activities and do your work and everything else,
did you not?
1\{r. Schwan: If Your Honor please, excuse me.
The Court: I sustain the objection. He's asking the sante
kind of thing you just objected to.
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1\tlr. Schwan: I'd be glad to let him ask it if he'd let me
go into that.
The Court: Sustain it.
By Mr. Greer:
Q. Were you able toA. I was not able, no.
Q. Well, now, you realize I am talking about prior to a
week before-prior to the time of you getting sick?
A. A week before I could get around some.
Q. I am talking about your general condition, in other
words?
A. But when I 'vas taken sick then I couldn't.
Q. After you were taken sick you were still able to getMr. Schwan: Objection. Your Honor passed
that, and he persists in doing it though he
"'\Vouldn 't let me do it.
The Court: He hasn't finished the question. I don't know.
Mr. Schwan: It is the identical question he asked before.
The Court: No. He asked whether or not she considered
she was able to do something, and I sustained your objection.
What she did do is a. question of fact, not a question of what
she· may have thought she could.
1\fr. Schwan: I didn't understand that that was what he
asked.
·
1\fr. Greer: I used the term "able," Mr. Schwan. I don't
know how it could be plainer. I will ask it again.
page 22

r ·~n

Bv Mr. Greer:
·Q. Even after you had gotten sick and during that week's
time, you ·were still able to get around some, were you not?
A. I could walk a little, but I eouldn 't do any work at all.
Q. R.ight. Then Doctor Levin had explained to you that
you needed an operation and he had sent you to Leigh Memorial Hospital?
page 23 ~ A. That's right.
Q. And that was on June 9th, some time in the
afternoon, is when you entered the hospital 7
A. Right.
Q. Now, on the first day, which ·would be June 9th there
were certain procedures done? I 1nean they checked you over
and things of that nature, did they not, the personnel in the
ho~pital Y

A. Well, I don't remember no'v what th<:'y did.
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Q. You don't remember on Thursday f I don't mean specifically what they did; I don't expect you to do that. But
you recall that you were given some medicines and I think
they made some tests on you and such as that?
A. Far as I remember they gave me medicine that same
evening.
Q. And they gave you some tests and all? You remember that?
A. I don't know whether it was the 9th or not. It was the
lOth though.
Q. And then Doctor Levin came by to see you on Thursday,
the first day you were in there, did l1e not?
A. As well as I remember, he did.
Q. And nothing untoward happened on Thursday? You
went on to sleep Thursday night, I take it, and woke up Friday
morning.?
page 24 ~ A. VVhat night was Friday-was Thursday?
Q. This is Thursday, the first night, the lOth,
when you entered the hospital T
A. I don't remember.
Q. I'm sorry. I have got the date wrong. The 9th is the
day you entered. V\T e are talking now about. the 9th. On the
night of the. 9th, your first night in the hospital, is what I am
speaking of, Mrs. Hill?
A. Far as I know I \Vent to sleep.
Q. And then the next day you-which would be the second
day in the hospital, after the first night, Doctor Levin came
by to see you then, did he not?
A. He probably did. I don't remember.
Q. Do you rememb<:r up to the time that you were prepared for your operation, 'vbich was scheduled for the next
day?
A. Yes. They got me ready that. night for the operation.
Q. So you do remember up to then?
A. Yeah, I remember.
Q. Then after that you don't know whether you went to
sleep or what. Right? Is that correct?
A. I don't kno,v.
Q. Now, you made no request of anyone to put a bed rail
on your bed, did you?
page 25 ~ A. No, I did not, because I went there under
the doctor's care-T went there under the doctor's
care and nurses' care, and I thought they was to tell me what
to do. not me tell them.
Q. ·You made no request?
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A. I made no request.
Q. N O\V, after you had fallen, and the next thing you recall
-I just want to see if I got it straight-you recall being prepared for the operation, then after that you don't know
whether you went to sleep or what?
A. I don't remember.
Q. Next you remember being on the floor?
A. That's right.
Q. You do not know where you were on the floor, do you?
You don't recall the position you were in or anything?
A. No. I \vas on the floor, that's all I know.
Q. You don't know where you were in relation to the bed
or any furniture or anything?
~{r. Schwan: Objection to that. That's an awfully confusing· question: ''Do you know where you were in relation
to the bed or the furniture?" The lady's testified where she
was in relation to the bed.
The Court : It's cross examination.
page 26 ~ I say to you, ~frs. Hill, if you don't understand
the question, you just say so, and the lawyers
have to rephrase it.
lVIr. Schwan: Fine. Thank you Judge.
The Court : I think she can understand it.

By Mr. Greer:
·Q. You understand the question?
The Court: Ask her again.

Q. I am not trying to confuse you. I just want to know
what you know?
A. You ask it again; maybe I will understand it better.
Q. Do you know-in the position on the floor when you
say you again woke up, do you know where you were in relation to either your bed, anybody else's bed, or any tables or
anything like that?
A. No, I do not. All I know I was on the floor. I guess
it was at my bed.
Q. You just guess; you do not know?
A. I do not know.
Q. And you can't say where you were on the floor. Is that
correct?
·
A. That's right.
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Mary H. Chapman.
Mr. Greer: All right, I think that's all, Mrs.
Hill. Thank you very much.
The Court : All right, you may sta.nd down.
Next witness, Mr. Schwan.
Mr. Schwan: I would like to have the lady with the hospital records, if Your Honor please.
·
The Court : All right, sir.
Mr. Schwan: I don't know her name.

page 27

~

MARY H. CHAPMAN,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows :
DIR.ECT EXAMINATION.
By Mr. Schwan:
Q. "\Vhat is your name, please, rna 'am?
A. Mary H. Chapman.
Q. 1\Irs. 'Chapman, you are employed by the Leigh Memorial Hospital Is that right?
A. Yes, I am.
Q. And in what capacity?
A. I am the medical records librarian.
Q. I 'vill ask you 'vhetber or not you brought
page 28 ~ with you this morning the medical records of the
Leigh Memorial Hospital concerning the care and
treatment of Mrs. Alice Hill?
A. I did, sir.
Q. Beginning with the 9th day of June 1959?
A. Yes, I did.
The Court : Answer if you will, please, Mrs. Chapman,
instead of nodding your head. This lady has to write down
what you say. She can't write down a nod.
A. Yes.
Q. Will you tell us if those records are or are not the original records as kept concerning- the care and treatment of
1\frs. Hill?
A. They are the original records, sir.
Q. And I "rill ask you whether or not those records are or
are not or were or 'vere not kept in the ordinary course of
the hospital's business concerning the care and treatment of
Mrs. Hill?
.
·
A. They were kept in the ordinary course, yes, sir.
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Q. I'd ask you to refer to those records and state approximately what time Mrs. Hill was admitted to the hospital, if it
shows there, on June 9, 19591
A. 4:10P.M.
.
page 29 ~ Q. And does the record show in what room Mrs.
Hill's bed was or in what part of the hospital her
bed wasY
A. She was admitted to the sun porch on Pembroke 2.
Q. To the sun porch1
A. On Pembroke 2.
· Q. What does the record show as regards medications given
Mrs. Hill on the 9th of June 1959 Y
Mr. Greer: If Your Honor please, I object to that. We
are getting into the hearsay evidence now. He can question
any parties who made the entries, of course, but he cannot
ask this person.
The Court: The doctor can testify as to anything done
under his direction without his having to be there to do it,
but this lady can't testify to those matters. The court sustains the objection.
The Schwan: If Your Honor please, under either the shop
book rule or the records kept in the ordinary course of business rules I think I'd be permitted to enter these records
.
into evidence in this case.
The Court : No, sir, the Court does not agree with you.
I think you may inquire, as you have, properly
page 30 ~ about certain facts such as the time she 'vas admitted, the time she was discharged, matters that relate to that type of thing, but any matter which relates to
any entry that was made would have to be testified t<> by the
person who made it or by the doctor under whose direct supervision· it was done would be the Court's opinion of the matter.
lvfr. Schwan: I note my exception to the Court's ruli~g.
The Court : Exception is noted.

By Mr. Schwan·:
Q. What does the record sho'v as to which doctor was in
attendance on June 9, 195HY
A. You mean the admitting physician?
Q. The doctor ·who was in actual attendance on June 9,
19597
.
.
.
A. Would have been Doctor Levin.
Q. Doctor Levin. What does tne record show as regards
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any medication being given ~Irs. Hill on that day, not specifically the type of drug that was given, but whether or not
the record show·s that any drug at all was given f
Mr. Greer: I object for the same reason, the same thing
we have just gone over.
The Court: Sustained.
Mr. Schwan: \V ould Your Honor excuse me one
page 31 ~ minute, please, sir? I just had a note from my
office.
The Court : We are going to take a recess as soon as you
finish with this witness, so if you can wait a minute I think
it will not hold the jury up, unless it is urgent.
Mr. Schwan: All right, sir.
By 1\fr. Schwan :
Q. I will ask you wl1ether or not the record shows any other
physician in attendance as reg·ards Mrs. Hill's case on June
11, 1959?
A. Doctor George Hollins.
Q. And does the record show that to be the first date on
which he was in attendance f
A. He wrote the-yes, June 11th.
Q. Does the record show that any surgery was performed
on 1\frs. Hill on the 11th of .June '59?
1\Ir. Greer: If Your Honor please, again I think that now
is a matter of waste of time, too. Doctor Hollins has to testify as to what surgery and anything· like that. It is an entry
he made.
.
.
The Court: Doctor .Hollins is subpoenaed, as I understand
it.
1\tfr. Schwan: He will be here.
The vVitness : He can testify to all of these
page 32 ~ rna tters.
·
1\Ir. Schwan: He did only part of the surgery,
Judge.
Mr. Greer: I withdraw my objection. I don't -care; they
can ask it.
The Court: Let's move along. I see no objection to it.
It is just a question of repetition.
.
Bv Mr. Schwan:
.
·Q. '\Vhat surgery 'vas performed on June 11, 1959¥
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The Court: Just a moment. That wasn't the question.
The question was whether any surgery was performed on
July 11th, I believe, and I will allow that question, not what,
but whether it was.
The ''7itness : Yes.
The Court: And by 'vhom-she can state that for the
record.
The Witness: Doctor Levin and Docto-r IIollins.
Mr. Schwan: By two physicians.
The Court: Both of the doctors are subpoenaed and on
call, as I understand it.
Mr. Greer: I have Doctor Levin subpoenaed.
Mr. Schwan: We have Doctor Hollins.
The Court : All right, sir.
By Mr. Schwan:
Q. What was the date that ~{rs. Hill left the
hospital?
A. June the 20th, '59.
Q. Do you have any copy of the bill which was given Mrs.
Hill in this caseY
A. No, sir.
page 33
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The Court: Her records may indicate the charge. If
she has it, she can testify to that.
The Witness: My records 'vouldn 't show anything about
the bill.
Mr. Schwan: In view of the court's ruling, we would
ask that the records be retained until the conclusion of the
testimony of the other witnesses.
The Court: I have already sig"ned the receipt and told her
to leave the records.
Mr. Schwan : All right, sir, fine.
The Court: You have any further questions?
Mr. Schwan: I have no further questions.
The Court: Mr. Greer, you have any questions?
Mr. Greer: I have no questions.
The Court: You are excused. I have already signed the
receipt for them a.nd the Court 'viii be responsible for the
records.
Suppose we take a ten-minute recess. Jury
page 34 ~ step into the jury room.
(The jury 'vithdrew from the courtroom and the court re-
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cessed at 11:17 A. 1\L, .June 27, 1962, and reconvened at 11:39
A. M., June 27, 1962, at which time the following occurred:)
Mr. Greer: Before you call the jury, Your HonorThe Court: All right.
Mr. Greer: I didn't mean to be too quick. I just want
to g·et it-these doctors will be here, I just didn't want there
to be any misunderstanding if we accommodate them, but
we did not want to waive any motion at the conclusion.
The Court: It is done at the suggestion of the Court for
the convenience of the doctor, counsel for the parties, and the
jury.
(At this point the jury returned to the courtroom and the
trial proceeded as follows:)
The Court:

All right, 1\fr. Schwan.

L. G. HILL,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows :

pag·e 35 ~

DIR.ECT EXAMINATION.

By Mr. Schwan:
Q. Will you tell the Court and the members of the jury your
name, please, sir'
A. I-Iill, L. G. Hill, husband.
Q. Sir?
A. L. G. Hill.
Q. And wl1at is your relation to Mrs. Hill here?
A. I am her husband.
Q. Mr. Hill, 'vill you tell us, if you know, who paid the bill
for Mrs. Hill's therapy treatments?
A. I paid the bill for it.
Q. And l1ow much w·as that bill that you paid on her behalf?
1\fr. Greer: One minute, if Your Honor please. I have no
objection to-1\fr. Schwan could have taken it up with me.
If he's got the bills, I will be glad to accommodate with a
stipulation.
The Court: Have you got the bills?
Mr. Sch,,;ran: I don't have the bills, Judge. I just took
over the file. I don't know-
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l\Ir. Greer: I certainly want to accom1nodate counsel and
the Court, but I cannot do it just on an unverified
page 36 } staten1ent. I object to it.
l\ir. Schwan: I can send somebody from my
office out to get them and bring them back.
The Court: I "rould think-these things paid to Leigh
}femorial Hospitall\fr. Schwan: That's right.
Tl1e Court: -I think any break we get we can ascertain.
You all can stipulate and that will save a lot of time as to the
hospital. For the other mat.tersl\fr. Schwan: For the therapy treahnentsThe 'Court: That that will be there.
Mr. Greer: I don't know 'vhether it was.
The Court: "\"\Thich hospital was it?
~Irs. Hill : Norfolk General.
The Court : You all I think can work that out, a telephone
call will take care of it.
~Ir. Schwan: You wouldn't want him to testifv'
The Court: I think it is better vou do that votirsclf. He
will be here, you can call l1hn if you need him.~
Bv ~Ir. Schwan :
·Q. Mr. Hill, would you tell us whether or not you have
noticed or observed any change in Mrs. Hill's
page 37 ~ sleeping habits after this accident occurred as
contrasted before this accident happened and before she went in the hospital in June 1959?
l\fr. Greer: Just a minute. I will have to object to that.
Mrs. Hill had gone in for a number of things besides this
accident and I don't think-it would be pure speculation as
to the reason. Unless Mr. Schw·an vou('hes he can hook it up
with medical testimony I object to it.
The Court: If you can tie it in witl11neclical testimony, of
course, it is perfectly proper.
Mr. Schwan: If Your Honor please, our medical testimony
is that thisMr. Greer: Just a moment, let's not argue.
The Court: You either know whether it does or doesn't.
That is all I am asking. I will take your word.
Mr. Schwan: It is consistent with the medical testimony.
I haven't had an opportunity to· discuss it with the doctors
as to what's related to wl1at.
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The Court: Let's attempt to relate it as best we ea.n to the
matter we are dealing with here.
~1r. Greer:
Because there are a number of
page 38 r other things.
·
The Court: This is an injury to a portion of
her arm, as I understand. I think if the witness understands
that part of it, then the Court-you will have to tie it in by
medical testhnony. You better restrict your questions, I
think, so he will understand.
By Mr. Schwan:
Q. Will you state whether or not you observed any change
in ~Irs. Hill's sleeping habits subsequent to this accident as
compared to before this accident occurred as regards difficulty or lack of difficulty with her right arm?
A. Yes, sir. S'he has quite a bit. Her arm hurts quite a
bit at night and lot of times got to get up and rub it with
liniment and all and such as like. Lot of times got to put
hot towels on her arm, you know, hurts her quite a bit.
Q. Could you tell us approximately for what period of
time, whether it be days, weeks, or months, that you had to so
administer to 1\Irs. Hill f
A. Well, it's been, oh, off and on ever since it happened,
ever since she came home from the hospital its been that way.
At times it gets 'vorse than others at times.
Q. When you say ''ever since,'' ever since up
page 39 ~ to when?
A. Well, up until now. Just right recently I
have had to bathe her arm with alcohol or some kind of liniment.
·
Mr. Schwan : I see. I don't ·have any other questions for
him, if Your Honor please.
The Court: All right, you have any questions, 1\{r. Greer?
Mr. Greer: I have no questions.
·
The Court: You may stand down.
All right, sir, next witness.
Mr. Schwan: I w·ould like to put Mrs. Ifill back on for
just a fe~ questions.
.
Mr. Greer: If Your Honor please, is this rebuttal?
The Court: What's the purpose of it? You have already
examined the witness and she's been cross examined.
Mr. Schwan: It certainly wouldn't be prejudicial to Mr.
Greer's case no,. inconvenient to the Court.
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The Court: The Court hasn't indicated it was prejudicial
to anyone, ~Ir. Schwan.
Mr. Schwan: The Court indicated to ::M:r. GreerMr. Greer: Just a minute.
page 40 ~ The Court: Just a minute. Let's take it up
out of the presence of the jury.
(The court and counsel for both sides retired to chambers,
at which time the following occurred:)
Mr. Schwan: If Your Honor please, we have not rested our
case. It would certainly appear to me we 'vould have the
right to recall the plaintiff to testify further. She was asked
on cross examination certain questions. Her response, as I
recall it, was she was able to get around a little at the time
of her entry into the hospital. I wanted to develop that. I
wanted to ask her what her trouble 'vas for the week prior
to her entry into the hospital. I want to ask her what effect
did any of this trouble have on her and what effect did any of
it have on her when she was in the hospital for the day ·and a
half or so prior to this accident. I think it would be helpful to
the jury if there is any doubt about her other condition, her
female trouble, having a bearing on her condition or not having a bearing on her condition. I think it would be helpful to
the jury entirely to understand and appreciate what the situation and condition of this woman was, and certainly would not
·
hinder or delay the proceeding. It would not be
page 41 ~ prejudicial to Mr. Greer and would certainly be in
the furtherance of justice.
1\fr. Greer: If Your Honor please, when he had her on
the stand he asked her about her condition, asked her if sl1e
had been advised of the operation. He had the opportunity
to redirect after I cross examined, and I object after recess
then putting her back on. Tl1is would not be rebuttal testimony and I don't think he should be allowed to do it. I realize, now, of course, it is in the discretion of the Court and I
don't contend it isn't, but just from what 1\fr. Schwan l1as
said here, in the first place I don 't-I can't see where it adds
anything or does not add anything, because from what he's
related here-I don't know how far the question will go, but
at any rate, he asked her questions of this general nature,
he got an answer from her, I cross-examined her in regard to
this and other n1atters, now we have had a. recess and now
he wants to put her hack. I object to it. I don't think it is
proper.
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The Court : I am g·oing· to allow him to examine her. He
has not rested his case. I don't know as I normally would.
We have had a recess and we have had one witness who
testified, frankly, very briefly, but I am not going
page 42 r to allow you to simply g·o over the same things
that you have asked.
lVIr. Schwan: Yes, sir. I don't intend to do that.
The Court: You will be limited to those matters that you
have not, and if counsel through any error failed to ask those
things and feels it is essential to the plaintiff's case, then I
am going to allow it to be done. However, I think I should
caution counsel now, and I have, and I didn't want to do it
in front of the jury, that you have been leading the 'vitnesses
rather constantly. I don't think }.{r. Greer should be put in
the position of having to object nor you, if the situation "rere
reversed, and I think that you will just have to ask your
questions in a proper way and whatever will be the answer
will be the answer and they will have to stand on their own
feet.
~fr. Schwan: All right, sir.
The Court: All right.
(The court and counsel for both sides returned to the courtroom, at which time the trial proceeded as follows:
The Court: All right, Mr. Schwan.
page 43

r

ALICE HILL,
plaintiff, recalled as a witness on her own behalf,
having been first duly sworn, was examined and testified as
follows:

DIRECT EXAl\1:INATION.
Bv 1\fr. Sch,van :
·Q. Mrs. Hill, would you tell the Court, please, exactly what
your trouble 'vas for the week prior to going into the hospital
in June of '59!
A. Well, I had lost a lot of blood. I was bleeding a lot.
Q. 'Yith what regularity, if any at all, were you bleeding?
A. V\T ell, it was pretty constantly all the time.
The Court: Pretty constantly all the time?
The Witness: Yes.
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. · T4e Court : If I understood you.
; The Witness: Yes.
By Mr. Schwan:
Q. What effect, if any, did this have on you at the time
you went into the hospital?
A. Well, I was in a. weakened condition.
Q. And 'vhat effect, if any, did this have on you on the
night of June 10, 1959page 44 ~ A. Well, I was stillQ. -just prior to your going to sleepY
A. I was still weak. I was in a weakened condition.
Mr. Schwan: Answer M.r. Greer.
, Mr. Greer: I have no questions.
The Court: All right, you may stand down. That's all..
Next wi. tness.
. Mr. Schwan : Would you call l\frs. Elsie Carstens 1 She
is in one of these witness rooms. This witness has not been
sworn, if Your lion or please.
T'he Court: All right, sir, I will swear her.
l\1RS. JOHN R. CARSTE~NS.
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
By Mr. Schwan:
Q. Mrs. Carstens, would you speak up so that I
can hear you all the way over here?
A. Yes, sir.
Q. Will you tell the Court and the members of the jury
again your name T
A. J\irs. John R. Carstens.
Q. 1¥Irs. Carstens, how old are you, please, rna 'am?
A. Forty-six.
Q. And what is your occupation, if any?
A. V\Tell, for the present I am a housewife. I was a nurse
up to two years ago.
Q. I see. What kind of a nurseY
A. Licensed practical nurse.
Q. I will ask you if you are on any registry at any nurses
registry at all at the present time Y
A. \'\Tell, I a:q~ on 1\irs. Jones's registry, Belg-rave Avenue.
page 45
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Q. I see. For what reason have you not worked lately!
A. Well, I have been in a c.ar accident about three n1onths
ago and I am still under the doctor's care for suffering from
injuries from that car accident.
Q. Prior to that for what reason did you not
page 46 ~ work?
A. Well, I voluntarily stopped working to rest,
and then I had ill health.
Q. I see. "Where have you worked as a nurse!
A. I worked all over Norfolk, Leigh ~{mnorial Hospital,
Norfolk General, DePaul Hospital, and also in private hon1es
in Norfolk, and 'vorked in Portsmouth private hon1es, Naval
Hospital, Marine Hospital.
Q. How many years' training did you have before you actually became engaged in the nursing profession?
A. Two years RN training.
Q. And where did you receive your training?
A. In Maryland General Hospital in Baltimore and Parrish 1\femorial Hospital in Portsmoutl1, Virginia.
Q. I see. And for how many years have you been licensed
as a nurse?
A. Since 1945.
Q. Are you presently licensed?
A. Yes, sir.
Q. By the State of ·virginia?
A. Yes, sir.
Q. The Commonwealth of Virginia f
A. Yes, sir.
Q. I will ask you wba t is the normal practice an1ongst
nurses or members of the nursing profession in this area
regarding the use or lack of use of bed rai]g or
pag·e 47 ~ restrainers on the bed of hospital patients in their
sixties 1
A. It is aThe ·Court: Just a n1inute.
1\fr. Greer: Just one minute. I object to that. I don't think
he's qualified her for tl1at. answer, if Your l-Ion or please.
1vfr. Schwan: For 'vl1at reason, may I inauire of the Court,
have I not qualified her for that? I "rould ask the CourtThe Court: I think it is a question of qualification that
you are entitled to examine her if you see fit as to her qualifications.
Mr. Greer: And as a furtl1er objection to it I dnn 't think
he can just ask 'vhat is tl1e normal procedure witl1 nnr~es.
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Mrs. John R. Carstens.
Are we talking about certain care of people fifty years oldY
Are 've talking about people in a certain condition or another condition? We are concerned with this case about Mrs.
Hill and the condition she was in. We are not concerned with
anything beyond that. That is a further objection to the
question.
The Court: All right, sir. "\Yould you like to inquire in regard to her qualificationsMr. Greer: Yes.
The Court: -before I rule on the question?
page 48 ~

VOIR DIRE

EXA~IINATION.

By Mr. Greer:
Q. \Vhen did you work at Leigh Memorial Hospital, Mrs.
Carstens?
A. \Vell, it's been about five years ago.
Q. Can you be more specific than that? How long were you
iliere7
.
A. Oh, see, I was on a registry and I 'vas sent-~Irs. 'Veber's registry, and I was sent on different. cases. I worked
in practically every room in that hospital taking care of
different patients.
Q. \Vere you there-were you called to be a special nurse
to the patient?
A. Yes, sir.
Q. Is that what you were called~
A. Yes, sir, I was.
Q. So that when you say you were working there it would
be a matter through the registry when someone needed a
special nurse because of their condition; that's when you were
called and would be over there. Is that correct ·y
A. Yes, sir.
Q. And is that. true of the other hospitals, too?
A. Yes, sir.
Q. And how long have you been-you say
page 49 ~ you have been licensed since 1945 as a licensed
practical nurse. Is that c-orrect?
A. Yes, sir.
Q. And has that been in the Norfolk area during· that whole
time?
A. Yes, sir, Norfolk and Portsmouth area.
Q. All right. And you have not engaged in nursing for
the last two years; you were more or less retired, so to speak,
from it or voluntarily quit it for a period?
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Mrs. John R. Carstens.
A. It was a voluntary thing due to ill health and I had
a hysterectomy a year ago.
Q. And you are now though-are you on the registry now,
did I understand you to say Y
A. I am on 1\{rs. Jones's registry at Belgrave Avenue.
Q. And that's for the same purpose. Is that correct 1
A. Yes, sir, but at present I cannot work.
Mr. Greer: That's all the questions.
If Your Honor please, I renewThe Court: I feel she's qualified as to her professional
status.
Mr. G,reer: That's right.
The Court: And her experience she has testified to in the
hospitals in this community. No,v, the question of
page 50 ~ the question itself is something· that concerns the
Court.
Mr. Greer: Now, getting to that, her qualification is being
called in as a special nurse for someone who needs care. Now,
that is not the situation here, there is no evidence of it. We
will be getting far afield. I submit any answer she had would
be incompetent insofar as this question is concerned. Perhaps we better take itThe Court : I am going to overrule your objection as to the
qualifications of the witness.
1\{r. Greer : Note my exception.
The Court: Now, the question itself-can you find it
witl1out too nn1eh difficulty~
1\fr. Greer: Exception noted.
The "'\Vitness : You are asking me?
The Court : Just a minute. Don't answer it yet.
lHr. Greer: I tl1ink we better take this up in" chan1bers.
The Court: All right. It won't take us but a seeond
possibly.
(The court and counsel for both sides retired to chambers,
at which time the following occurred:)
page 51

~

1\fr. Greer: Am I correct the question was the
practice amongst nurses1\fr. Sehwan: And n1embers of the nursing profession.
~Ir. Greer: If Your Honor please, I don't think tl1at is
a proper ouestion to be asked of this witness. We have here
a-one defendant still in tl1is case is the hospital. I don't
want any evidence that's prejudicial to it.
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The Court : Aren't these nurses controlled pretty much
by the regulations of the hospital in these matters 1
Mr. Greer: Precisely. That's the second thing. We get
into a question then of rules and reg-ulations, which of course
is out insofar as the hospital in concerned, but in so far as
the individuals are concerned.
The Court: That's right.
Mr. Greer: Which is what we'd be concerned 'vith here.
For this ·witness to be asked what is the normal procedure
among nurses and the nursing profession insofar as patients
in their sixties in this area I think is pretty much what it
was. 'Ve have got to take into consideration what is the condition of the patient. We have got to take into
page 52 ~ consideration a number of other things. There
could be any number of the1n, geriatrics report or
anything· else, tha.t would require it, you might say. There
could be any number that might not.
The Court : Her answer may answer tha.t, I don't know.
Mr. Greer: She has already stated the only experie:tt1ce she
has had in hospitals is being called as a. special nurse when
someone needed a special duty nurse. Now, that is far afield
from the situation we have here, if that is what she has to
base her experience a.nd answer on, and I submit that is the
only thing on which she can base it. She can't say, "Well,
I know otherwise, too,'' because there she is, that is her
qualification, and on that she should not be allowed to come
in here and testify as to any such situation when the case at
bar is not a situation involving any special duty nurse.
1\fr. Sclnvan : May I be heard'
The Court: '\There we get involved, too, we got different
typ~s of defendants. That's what troubles me in it.
::1\-Ir. Schwan: Exactly. If Your Honor please, first of all,
as the Court has appreciated and I feel does appag-e 53 ~ preciate at the present tin1e, when this ladv testifies as a special nurse or answered l\fr. Greer's
question, that word special is awfully tricky.
The Court: I am not-you can save vour record with the
languag-e on that. I have· already ruled on t1:1at.
Mr. Sch,van: She is a private duty nurse.
The Court: Mr. Greer's noted his exception. What I am
concerned about is the question, not whether she is qualified1\fr. Schwan: As far as this case is c.oncerned, Your Honor
has ruled I cannot get into anything· about bed rails regarding the hospital, wl1ich I am not attempting to do, and the
question was carefully phrased to avoid that. The Court has
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never entered any order, and I don't think the Court would
even countenance the thought of entering an order, to cut me
off or cut the plaintiff off fro1n the right of trying to establish
what the normal practice here is among nurses regarding the
use of restrainers.
The Court: Is it nurses or is it hospitals?
Mr. Schwan: Nurses.
Mr. Greer: He's aslmd the question nurses.
page 54 ~ ~fr. Schwan: Nurses and n1embers of the nursing profession. I never asked about hospitals, the
word hospital is not in there at all. ~fr. Greer now is trying
to confuse the issue by raising a matter of his defense, which
he ca.n do by Mr. 1\ferritt, I presume he will try to do it by
Mr. Merritt, to show what the practice of this l1ospital is.
That's a matter of defense. That's not a matter of 1ny having
to gauge my questions according·ly. The plaintiff's position
is that these nurses either failed to do that which they
should have done or did something which they shouldn't have
done, either an act of omission or conunission.
The Court: Yon qualified her, as I understand it, as expert, that's your purpose, in this particular field.
Mr. Schwan: I have qualified her as an expert and as a
nurse and there is a-I will be glad to get the caseThe Court: No. The question-I am just trying to get it
clear in my mind.
Mr. Schwan: ,Judge, if I canThe Court: When you get down to your question about
up to tlie point where you say ''for a patient over sixty years
of age,'' up to that point you are saying wha.t
page 55 ~ is the general practice among nurses, in effect you
are saying, in the community, but that's really
what it means, mnong nurses. She's testified, in this area,
as to the use or unnecessary-the fact you don't have to use
these rails. Now when you start saying just for a person over
sbdy, in other words, if you a1·e going to tell her what this
woman's condition was and that kind of thing·, I think really
then you get to a medical question, not a nursing question,
looks like to me. Probably if you asked what the general
practice is in this area without relating it to persons of any
particular age, tl1en her only an~:nv·er can be what the general
practice is in regard to sperific cases; in other words, she
certainly is not going- to say. I "rouldn 't assume, that you put
th4?m on everybody's bed that enter the hospital.
1\Ir. Schwan: Well, exartly.
The Court: So sl1e's going to have to, I assume, answer
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that by telling you, if she says they should be used at all,
in what types of instances they are or aren't used. But this
business about sixty is what bothers me. I think the question would be better if you just left that part off and then
we'd have to deal with it from there as \Ve go, I
page 56 ~ don't know. I don't know anything about it, it may
be a separate room for people over sixty. I assume you had some purpose in asking the question that way,
but I am not fa.n1iliar with it.
~fr. Schwan: I think when you deal with an older patient,
as any well qualified professional nurse .in my opinion would
say, that with older people under sedation, 'vhether mild or
otherwise, the nig·ht before hupending surgery thatThe Court: If you are going to get into that you are
going to have to give her all the facts, and the facts aren't
developed enough now you could give her anything, so all
you would be able to ask her properly is what the general
practice is, and I think you are limited to that now. You
may be able to ask her later, I don't know, I an1 not passing
on it.
:.Mr. Schwan: Judge, actually the facts I asked her are
these: Number 1, the lady said she was under drugs at the
time, she didn't lmow what kind.
The Court: That is all.
1\Ir. Schwan: She also said she was scheduled for surgery.
The Court: She said she had some medicine.
page 57 ~ She didn't kno"r what it \vas. 'Ve wouldn't expect
her to know, she couldn't possibly know 'vha.t 'vas
in it unless she was an unusual patient.
1\Ir. Sch,van: She said she was scheduled for surgery the
next morning·.
The Court: Uh-hum.
1\fr. Schwan: Now, that's in the record. She's testified
that her age at the time was sixty-four. So there are the facts
which can be put to this lady.
The Court: I think it is premature to ask her any expert
opinion on a set of facts at this time. That is the Court's
opinion of that. You haven't asked that question yet, but
we might as well settle it, but I would hold you haven't got
any facts to ask it. You may have later on, you haven't
rested, and I wouldn't prevent you from recalling her for
that purpose if they are developed. But you have asked her
not that, but the question of the general practice in the area.
I am going to allow tl1e question l1ut strike the latter part
of it 'vith regard to persons over sixty.
·
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1Yir. Schwan: Judge, her response tnay be-it may or may
not be, "vVell, depending on the age of the perpage 58 ~ son, bed rails or restrainers should be used.'' Then
I ·will have to ask her.
The Court: You will have to ask her what age, that's
right. I 'viii allow you to do that.
~fr. Schwan: Then would you just strike outThe Court : (To the reporter) When you read the question back, which I am going to ask you to do, I assume you
have marked it, you just leave out the part~stop when you
get to the part "patients over sixty.'' Mr. Sch,van excepts.
~{r. Schwan: I just want to except.
T'he Court: And ~Ir. Greer excepts likewise.
Mr. Greer: If Your Honor please, I prefer, I think, he
should ask the question over, frankly, because with her
reading it back it implies it is the exact same question 'vhich
I objected to, which of course it isn't.
1\{r. Schwan: It certainly is not prejudicial to have this
lady read the question hack as the Court has already passed
on· it. If I have to repeat it again I may get one or two words
wrong and be back in here.
1\{r. G.reer: Write it down now.
The Court : vV ell, I will just ask her to read
page 59 ~ the question the Court has allowed 1\IIr. Schwan
to ask.
(T'he court and counsel for both sides returned to the
courtroom, and the trial proceeded as follows:)
The Court : One of the doctors is here. I don't know
whether you want toMr. Schwan: We won't be much longer with this witness
-five minutes.
Mr. Greer: ,Tudge, I have right much cross-examination.
The Court: "\Veil, if you do, then I think, if this witness
doesn't mind stepping down for a few minutes, we will
get back to you very quickly, I think. And the Court has
ruled on the question.
(The witness Carstens withdre'v from the courtroom)
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DOCTOR GIDRSHON J. LEVIN,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.

page 60

~

Mr. Schwan: Mr. Greer, I assume. that you
will stipulate as to Doctor Levin's qualifieationsMr. Greer: Certainly.
Mr. Schwan: -since you subpoenaed him.
Mr. Greer: Certainly.
The Court: All right, sir, so stipulated.

By Mr. Schwan:
Q. You are Doctor Gershon J. Levin?
. A.· That's right.
Q. Doctor Levin, will you state whether or not in your
professional capacity you had occasion to treat Mrs. Alice
Hill, the plaintiff in this case, in the month of June 19591
A. That's correct.

The Court: You are a general practitioner, are you,
Doctor?
The Witness: Surgery.
The Court: Surgery. I'm sorry, excuse me.
The Witness : That's all right.
By Mr. Schwan:
Q. For the record, you are a medical doctor; I have called
you ''Doctor"?
A. That's right.
Q. Doctor, do you know on what day Mrs. Hill was admitted to the hospital in June?

page 61

~

The Court: Doctor, the hospital's records are
here. They are available to you if you need them
for the purpose of reference.

A. All right, sir. I think I have got it right here. Admitted
June 10, 1959.
Q. Would you care to refer to the official records of the
hospital, Doctor, and see whether that date is correct or not Y
A. June 9, 1959.
Q. June 9th. So it was the 9th instead of the lOth?
A. June lOth was the day I saw her.
Q. What was the history you obtained from this patient
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when you first saw her at the hospital the clay after she was
admitted Y
A. She was admitted by Doctor Legum because of excessive he~norrhage, uterine hemorrhage.
Q. Doctor, I would refer you to a medical report which
you wrote on the 27th of August 1959 concerning this
patientThe Court:

That's probably in your file, Doctor.

Q. -and would ask you 'vhether or not that was not only
excessive but persistent uterine bleedingf
A. It was heavy and copious, according to one
page 62 ~ note of it. Tl1is is my typed record that was
inserted there. There n1ay be another.
The Court: He was referring, I think, Doctor, to a report which would be ·in your file, apparently.
A. In my file Y
Q. Yes, sir, in your file.
A. I w·ouldn 't have any file other thari I have got a copy
of this 'vhat I dictated to my girl after seeing the record
and put it in the record.
The Court: Show the Doctor the letter you are referring to, if you will, ~fr . .Schwan. I think that may have
confused him by referring him to the hospital records.

By Mr. Schwan:
Q. Is that. correct, Doctor?
A. Yes, that's correct. That's my letter.
Q. '\Vhat w·as the condition of this patient when you first
saw her after tl1is excessive and persisting uterus bleeding?
A. Well, she "ras in no shape at that time for surgery. She
had to be transfused and be put in shape for surgery because
she had lost so much blood, and we knew fhat her bleeding
was coming from a uterine tumor.
Q. As regards strength, the patient's strength?
page 63 r A. Oh, naturally she was weakened from the loss
of blood, of course.
Q. Between the time of her admission and the time of the
surgery, which 'vas performed on her on June 11, 1959, wha.t.
was the quantity of blood wl1ich was administered to l1er, if
you know?
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A. I don't recall offhand 'how many pints of blood because-I can't find out where she was given that blood. It
is not in the nurses notes. I can't tell where the blood was
g1ven.
Q. Doctor, do the hospital records show that she 'vas given
any blood at all ?
A. That's what I ant trying to find out. I can't find it.
Q. Doctor, do the records contain any request or order
or direction on your part that she be given blood T
A. Blood was to beQ. Do the records contain an order or direction?
A. Yes, for having blood ready.
Q. T'hat 's in the record, your order and direction T
A. Yes.
Q. Uh-hum.
A. Blood was on hand, blood was given in the operating
room.
page 64 ~ Q. The purpose for her stay in the hospital
the afternoon of June the 9th and all day J nne
lOth was so she could be built up for surg·ery. Is that right,
Doctor?
A. And be m.ade ready for it, yes.
Q. Made ready because of her weakened condition on entry in the hospital?
Mr. Greer: If Your Honor please, I object to these
leading questions.
The Court: Your witness, ~Ir. Schwan.
Mr. Greer: The Court has already cautioned }Ir. Shwan
a number of times about it.
By Mr. Schwan:
Q. Made ready-strike that out. \'\That necessitated her
being ma.de ready for a day and a half prior to surgery T
A. 'Veil, the woman wasThe Court:

Go ahead, sir.

A. (Cont'd) The woman was bleeding and she had to be
evaluated. You couldn't take her to the operating room in the
next five· minutes. She had to be ready for surgery. She had
received blood in the operating room.
Q. Now, Doctor, this patient was under your care as a
technical matter on the night of June 10, 1959. Is that right,
sir?
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page 65

~

.A. That's right.
Q. .And does the record show any unusual incident which occurred regarding this patient on that

night?
A. Yes. That's when the patient attempted to get out of
bed by herself and fell and broke her arm, fractured her
left humerus.
Q. Doctor, you say that the patientA. Right humerus, I mean.
Q. You say the patient attempted to get out of bed by herself. Is that what the hospital records sho,v?
1\fr. Greer: If Your H·onor please, I object to him trying
to ·contradict his own witness. It is his witness; he's called
him. I think he should be cautioned from now on on this.
The Court: Sustained. That's correct. I think his question was from the record, ho,vever, and I think it should be
made clear, Doctor, whether you a.re testifying from what
you know of your own knowledge or from what's reflected
in the record, his question was .
.A. I will have to look and see what thev said in the record
on that. I kno'v I was called and told that the patient got
out of bed and fell and broke her arm.
Q. Who told you that, Doctor?
A. Nurse.
Q. 'Vhich nurse?
page 66 ~ A. I don't remember that. That would be signed
here in the record.
~Ir. Schwan: If Your Honor please, if he was called verbally by telephone or otherwise by a nurse that's not hereThe Court: Let's let him look. He said it may be reflected in the record. I don't kno'v whether it was or not.
~Ir. Schwan: !-excuse me. I want to put for the purpose of the record if he was called orally, by telephone or
otherwise, by a nurse who is not here, I 'vould move that
such comment be stricken from the record.
The Court: All right, sir.
Mr. Greer: He is his witness, Your I-Ionor. He's asking
him the question and asked him to check on it. I don't think
he has a right to make any such motion.
The Court: Let's let the doctor finish looking.
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A. Here's noted on the nurses charts.
Q. Which nurse made that entry?
A. That's not signed.
Mr. Schwan: It is not signed. In view of that, if Your
Honor please, ag-ain I move that it be struck. It
page 67 ~ is not signed on the record. There is testimony
from-based on what someone else who is not
identified said and that someone else is not one of the three
individuals defendants sitting here.
The Court: Mr. Greer?
Mr. Greer: Same position, Your Honor. He's asked the
question. He's the one who opened this thing up.
The Court: I think he's your witness, Mr. Schwan.
Mr. Schwan: If Your Honor please, I respectfully note my
exception.
The Court: Exception is noted.
By Mr. Schwan:
Q. What surgery did you perform on Mrs. Hill on the
morning of June 11, 1959, Doctor~
A. D and C and total hysterectorny.
Q. Doctor, what would a bilateral salpingoA. I hadn't finished that--bilateral salpingo hysterectomy.
Q. Was that done, tooY
A. Yes.
Q. vVhat would lysis of adhesions be?
A. Just removal of adhesions.
page 68 ~ Q. And did you do that, too, that morning?
A. Yes.
Q. And 'vhat would resection of previous scar be 1
A. Taking out the old scar that she had in her tummy,
in he.r abdomen.
Q. And did you do tl1at at that point?
A. Yes.
Q. So on the morning of the 11 tl1 of June 1959 the surgery which you performed on Mrs. Hill 'vasThe Court: Now you are testifying, Mr. Schwan. He's
already answered the question.
Mr. Schwan: I am trying to review it, if Your Honor
please.
The Court: You don't have tl1e right to restate it. The
witness can state it, but you can't.

Alice Hill v. Leigh Memorial Hospital, Inc.

51

Doctor Gershon J. Levin.
By Mr. Schwan:
Q. All right, then please restate, Doctor, all of the surg·ery which you performed on Mrs. Ilill on that morning?
A. D and C, biopsy of cervix, resection of old scar, total
hysterectomy, bilateral salpingo-oophorectomy, and lysis of
adhesions.
Q. What is a bilateral salpingo-oophorectomyT
page 69 ~ A. Removal of both tubes and ovaries.
Q. Doctor, how would all that surgery combined
be classified, minor or major surgeryY
A. No, that's major.
Q. Sir?
A. ·You mean total~ That is a major procedure.
Q. That is a major procedure?
A. Yes.
Q. What sedation was given 1\{rs. Hill the night before
this surgery, the night of J nne lOth?
A. Grain and a half of Seconal.
Q. Grain and a half of Seconal?
A. Urn-hum.
Q. For what purpose was this grain and a half of Seconal
designed?
A . .So the patient would have a comfortable night the
night before surgery. That's routine .
. Q. Doctor, again referring to the medical report which you
wrote on August 27, 1959, I will ask you, and I will show )rou
the letter in a minuteA. I have got it.
Q. I will ask you if you did not state that the night before-

Mr. Greer: If Your Honor please, I object. Again l1e is
contradicting his witness.
page 70 r The Court: Sustained.
By Mr. Schwan:
Q. Would you read the third paragraph of that letter
which refers to the night before?
A. ''The night before surgery Mrs. Hill was given a routine, mild sedative to ensure peaceful sleep.''
Q. Doctor, what do you mean by "ensure peaceful sleep"?
A. As a rule, the night before surgery a patient is upset
and not going to sleep too well, and you want them to be
comfortable and get a night's sleep.
Q. Exactly. And to ensure a peaceful sleep is just w·hat it
said-
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~fr.

Greer: I object.
The Court: You are testifying, Mr. Schwan.
~fr. Schwan: All right, sir.

By Mr. Schwan:
Q. What other drugs were given to l.VIrs. Hill during the
daytime of June 10, 1959 Y
A. She was given a routine hypodermic before s·he went to
the operating room.
Q. Would that be on the 11th, the day of the operation, or
would it be on the lOth, the day before Y
A. S'he gets that the morning before she goes up. Now,
you askedpage 71

~

Mr. Greer: If Your Honor please, this is after
the accident happened, so it has nothing to do with

it.
By ~fr. Schwan:
Q. l.VIy question referred to the day before the surgery,
which was J nne lOth f
A. She was given some otl1er medication after fhe accident
occurred to relieve her discomfort from her fall and fracture.
That's another thing.
Q. During the daytime of June 10, 1959, what drugs or
sedation were administered?
A. June loth?
Q. That's right. That's the day before the surgery.
A. She had a drug that had been ordered by her medical
doctor for her hypertension.
Q. " 7as that in the nature of a sedative or aA. No. It is a. antihypertensive.
Q. I see. V\7as that the only drug or was there some other
drug or what drugs were there?
.l\. That's all that's on this record.
Q. And wha.t drugs or sedation did you prescribe for Mrs.
Hill for tl1e night of June the 9th, that was her first nigl1t
in the l1ospital?
A. She had a seconal that nig·ht also.
page 72 ~ Q. .Same dosage?
A. Same dosage.
Mr. Schwan: Answer Mr. Greer.
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CROSS EXAMINATION.
By Mr. Greer:
Q. Doctor Levin, the patient had c.ome into the hospital
and was under your care insofar as the surgery to be done is
concerned. Is that correct Y
A. That's right.
Q. And in connection with that then as a nonnal procedure,
why, you write down or issue what's lmown as physician's
orders in regard to that patient. Is that rightY
A. That's right.
Q. And you did so on this occasion Y
A. That's right.
Q. Calling your attention to that-let's see which one you
have here, perhaps you are more familiar with it than I am,
Doctor. Maybe you can pick it out?
A. The order sheet?
Q. Yes. Going to the date of admission and the date of the
lOth, which of course are the only two dates we are concerned with, did you give such physician's orders?
A. Yes.
page 73 ~ Q. Was there any order on there in regard-!
a.m trying to clear up this transfusion businessany order on there in regard to that or was that to be in the
operating room on the stand-by?
A. That was blood to be on hand for surgery.
Q. Blood to be on hand for surgery?
A. Urn-hum.
Q. So it is not a. matter of trausfussion during this day
and a half before theA. No, she didn't get it because she apparently had enough
blood.
Q. And what she got there would be at your order as you
have-would have them on your physician's orders. Is that
correct?
A. That's right.
Q. Now, in connection with that you had ordered that she
be given the one and a half grains of Seconal both on
Thursday nightA. Urn-hum.
Q. -the day before, and on Friday?
A. On the lOth.
Q. Excuse me, on the 9th and lOth. Stay out of days
here, on the 9th and lOth Y
A. That's right.
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Q. That is a routine procedure, I take it, is

page 74

r it not?

A. 1\tiore or less so, yes.
Q. And did you see her on the day of admission, on the
9tht
A. Yes.
Q. And did you see her again on the lOth?
A. Yes.
Q. Each time you saw her what was her condition insofar
as alertness and so on? I know, of course, she was in there
for an operation, but can you just describeA. Yeah. She was alert until we put her to sleep, I mean,
of course. I didn't see her when she went to bed that night.
Shortly before she went to bed, yes.
Q. V\1hen did you see her last'?
A. Saw her the afternoon or, rather, fhe early evening of
the lOth, before-the night before surgery.
Q. And about what time was thatf Is there any indication
there?
A. I don't think so. Probably be in the early evening,
but there is no note on there as to what tiine we come in and
go, I don't think-this is the lOth here, yeah, six o'clock.
Q. Six o'clock that evening?
A. Urn-hum.
Q. And the-she at that time appeared to be
page 75 r not knocked out or anything but normal f
A. Oh, no, she was rational and normal.
Q. Now, the antihypertensive which you referred to, what
was that?
A. Serpasil.
Q. Serpasil?
A. Um-l1um.
Q. That is wl1at you classify as a sedative?
A. No.
Q. And the Seconal, the one and one-half grains would be
classified as 'vhat kind of a dosage?
A. That's an average adult dose.
Q....1\.verage adult dose. Now, Doctor Levin, did you give
any orders that this patient should have any bed rails'
A. No.
Q. If in your opinion any was needed, knowing the orders
that you had given and the condition of the plaintiff, if they
had been needed would vou have ordered them?
A. Oh, naturally, naturally.
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Mr. Schwan: Objection. Excuse me. If Your Honor please
the doctor's testified that he saw this patient some time in
the late afternoon, and I think the tin1e was establishedThe Court: He testified six.
page 76 ~ Mr. Schwan·: -after several questions, was
six o'clock. This accident happened some four
hours later. Now I don't see where this question of the doctor
would be particularly relevant as to the entire evening
through.
Mr. Greer : Very relevant.
The Court: Overrule the objection.
Mr. Schwan: Note my exception.
By Mr. Greer:
Q. My question is, which I think you were in the process of
answering-my question was, if you, having seen the patient
on admission, examined her, diagnosed the trouble, and
realized what was to be done, and having known her condition,
having prescribed what she was to be given, if you had felt
any bed rails 'vere necessary you would have ordered them,
would you notf
...~.Yes.
Q. And I take it since you did not order them you did not
think they were necessary 1
A. They were not necessary.
Q. In your opinion they were not?
A. (Indicated no)
Q. And that's kno,ving she was to get some Seconal each
night s·he was there'
page 77 ~ A. That's right.
Q. All right. Doctor, you treated her only for
this condition and you had nothing to do with the treatment of
her injuryA. No.
Q. -to her arm, I take it? All right, now, in connection or,
rather, in connection with this was her hospitalization stay
extended any by the fact that she also received this arm injury beyond what it normally would be for this procedure?
A. I don't think so. She was operated on the lOth and dischargedQ. I believe the date of the 20th bas been given?
A. 20th, nine days post-operative, 'vhich is a usual time
for procedures that she had.
Q. That she was in there for anyway. Is that correct?
A. Yes, for the original procedure.
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Q. All right. And, Doctor, do you have a note of a-or
a recollection that when you had seen her on the second
day she was in, which would be the lOth, that after the medication of the first day and all, that she had spent what would be
termed a peaceful night?
A. Um-hum. You want that letter?
page 78

r

Mr. Schwan: What was that question Y

(The reporter read the question.)
Mr. Schwan: I would object to that. If the doctor wasn't
there all night, I don't see how he couldMr. Greer: He saw her the next day and questioned her.
I think it is relevant.
Mr. Schwan: Excuse me, Mr. Greer. I would hardly imagine that Doctor Levin would have attended the bedside of
this patient all night long. He's not testified that he's done
that. He testified he left there at six o'clock in the evening.
Presumably, he did not return to the hospital until the
next morning, and I don't see howThe Court: This is the night before the question was
directed at?
Mr. Schwan: This is as to the night of the accident.
Mr. Greer: Night of admission.
Mr. .Schwan: Night immediately before the surgery.
The Court: Night ·of admission.
J\fr. Schwan : I don't think the doctor's testified even
then that he was there all night long, so naturally, anything
-any note he would have 'vould lJe hea.rsay.
page 79 r The Court: I am going to allow it. Note "your
exception.
Mr. Schwan: So noted.
By 1\tfr. Greer:
Q. Can you recall the question? ·Can you answer?
A. As of the night, first night she was admitted, slw apparently had a good night as far as her records and the
nurses' reports.
Q. And she 'vas to be given the same medication and so on
for the second night?
A. That's right.
Q. And also, Doctor, if you had felt that the-strike that.
You have stated that her trouhle from which was diagnosed
tl1e-,vhat bad to be done, was uterine bleeding?
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A. Urn-hum.
Q. And I take it that if for the 9th, the day of admission,
afternoon of admission, and for the lOth you felt she was in
such a condition as to need a transfusion, you would have
ordered them there, rather than just have it on stand-by in the
operating room?
A. That's right.
Q. And that was not done?
A. No. It was not even necessary according to
page 80 ~ the records I find now. There's been a lapse of
time on this case.
Q. I realize that, Doctor. It's been three years, that's why
I ·wanted to clear it up. Now, also in regard to her falling
you mentioned the fact that it was told to you, but is it not
true that the patient, that is, Mrs. Hill, also told you herself
that she had fallen while attempting to get out of bed f
A. That's right.
Q. She did tell you that?
A. Urn-hum.

The Court: I didn't hear you, sir. Did you say, "Urnhum"?
The vVi tness : Yes.
By Mr. Greer:
Q. Speak up so the jurors can hear you 1
A. I think there is a note to that somewhere.
Q. That is your recollection, she did tell you herself?
A. I don't have any definite note to that.
Q. Is that your recollection, sirT
A. My recollection is that I had asked whether she had
been in 'any trouble or what made her want to get up and she
just felt that she wanted to get out of bed.
Q. Right.
page 81 ~ A. You don't remember saying that, do you f
~frs.

Hill: No, sir.

A. (Cont'd) Sorry, but you did.
Q. All right, now, Doctor, one other question: It is the
normal procedure, is it not, that if a patient needs any restraint or, specifically, any bed rails, it is the normal procedure for the physician to order it, is it not?
A. That's right.
Q. That is all.
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A. Unless the physician cannot be reached at the time the
nurse may take it upon herself to do that if she sees fit to do
it.
Q. Right. In other words, if there is any change or anything like that, then a nurse may see fit to do it and would
do it?
A. That's right.
Q. But if on the entry into the hospital and with the
doctor !mowing the patient and the condition and what is to
be done, the normal procedure would be if be feels it is needed
to order itt
A. That's right.
~{r.

Greer: That's all. Thank you very n1uch.
REDIRECT EXAMINATION.

page 82

~

By Mr. Schwan:
Q. Doctor, referring to the records of the hospital, particularly regarding the night of June the 9th, 1959,
which was the first night Mrs. Hill was in the hospital, what,
if anything, do the records show regarding her activity during
that night'
A. Don't show anything at all. There is nothing of importance through that night at all on the records.
Q. Doctor, when, to your recollection, did l\{rs. Hill tell
you that she was trying to get out of bed and fell?
A. Not having any note on it I'd have to rely on nwmory,
and I think that was probably befoTe we had taken her to the
operating room and maybe some time further I had asked her
"rhy, trying to find out if it was any particular reason for it,
hut I have no definite note to that effect at all.
Q. Doctor, the recollection that you do have, let 1ne ask you
whether or not you l1ave discussed that recollection witl1 Mr.
Greer prior to today Y
A. Mr. 1Vbot
Q. This gentleman here.
~{r.

Greer: I am afraid Doctor Levin doesn't know me.

A. No.

Q. 'What was, as best you could understand from
Mrs. Hill, the plaintiff, her condition regarding
alertness at the time of this alle~ed c.onversation?
A. Well, if I remember coTrectly, one time of c.ourRe Rhe
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was under hypodermics when she had been taken to the operating room, so there wasn't much questioning, hut subsequently
she was alert enough to tell me that she was confused and she
got out of bed and she wanted to get up.
Q. On the subsequent occasion she told you she was confused?
A. When she tried, when she woke up in her sleep.
Q. When she woke up in her sleep T
A. Yes.
Q. Doctor, from your experience what would you say she
was confused from, knowing her history as of that night~
A. I don't think that has any particular point, because
a patient can walre up at bom.e and be confused and not know
'vhere they are for a moment until they come to thmnselves.
Q. What effect, if any, 'vould any drug have on her that
was administered to her that night?
A. It may have.
Q. Again referring to this alleged conversation between
you and Mrs. Hill, can you saypage 84

~

J\{r. Greer: Your Honor please-one moment.
If Your Honor please, of course, he says ''alleged
conversation.'' He is again now trying· to contradict his
own witness. Mr. Schwan put Doctor Levin on. I object.
The Court: He is your 'vitness.
Mr. Greer: I have not for the past five minutes, hut I do
now.
The Court : Sustained.

By J\{r. Schwan:
Q. According to this conversation which you relate occurred between yourself and Mrs. Hill, will you tell us
whether or not she said that she fell after she had already
gotten out of bed and was standing on the floor of the room?
A. She was standing on the side of the bed when she fell.
Q. She was what 7
A. Apparently standing at the side of the bed.
Q. She was apparentlyA. Standing at the side of the bed as best she could tell me
what she remembered.
Q. Urn-hum. What-did she tell you that she remembered
getting-the act of getting out of bed itself?
1\{r. Greer: If Your Honor please-no, I withdraw fhe objection. Go ahead.
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By ~Ir. Schwan:
Q. Did she tell you that she remembered the actual act itself ·of getting· out of bed?
A. I can't recall that, but that's as far as I can tell you without any further note to that effect.
Q. Did she tell you 'vhat caused her to fall after she was
already out of bed and standing there next to it?
A. No.
Q. She didn't tell you what caused her to fall?
A. Unless she just felt she lost her balance probably and
that 'vas it.
Q. Is that what she said?
A. I can't say that definitely. I am supposing that, because I have no note to back it up.
page 85

~

1'Ir. Schwan: That's all, Doctor. Thank you very much.
The Court: Anything further?
RECROSS-EXA~IINATION.

By Mr. Greer:
Q. Doctor, just one question: You are familiar, of course,
.
with bed rails on bedsA. Yes, sir.
page 86 ~ Q. -in certain situations 1 That doesn't prevent
anyone from getting out of bed?
A. No, sir. They can climb over them.
Q. And get out of bed 1
A. It has been done.
Q. Yes. And as a matter of fact, is it not true that as a
good medical practice that bed rails are not desired unless
they really are needed because of the effect upon the patient?
Mr. Sch,van: Objection to that. That's an awfully broad
question, if Your Honor please.
Mr. Greer: I don't think it is too broad. Exactly what we
are dealing with and what Mr. Schwan is getting to.
T·he Court: The doctor can answer if be feels he can,
and if he feels he can't, I am satisfied be is capable of saying
so.
A. You don't feel like ordering lJed rails unless you have a
patient that has to be restrained.
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D1". George G. Hollins.

Mr. Greer: That's all. Thank you very much, Doctor.
Mr. Schwan: Let me ask the doctor one or two more
questions.
The Court: I am sorry, I thought you were through.
1\fr. Schwan: I have some others in view of
page 87 ~ Mr. Greer's question.
REDIRECT E;XAMINATION.
By Mr. Schwan:
Q. Doctor, what is the practice of bed rails or bed restrainers as far as children are concerned 7
Mr. Greer: If Your Honor please, that has nothing to do
with this case.
The Court: Sustained.
Mr. Schwan: I think I can relate it. I think I can tie
it to this.
The Court: I am going to sustain the objection.
Mr. Schwan: I note my exception. That's all.
The Court: All right, Doctor, you may be excused.
Doctor Hollins is here, I think. Come on up, Doctor. We
are going to run a little later than we usually do, but you are
here, so we will try to get you in before we recess for lunch.
page 88

~

DR. GEORGE G. HOLLINS,
called as a witness on behalf of the plaintiff, having
been first duly sworn, was examined and testified as follows :
DIRECT

EXA~IINATION.

By Mr. Schwan :
Q. Will you state your name, please, sirT
A. George G'" Hollins.
The Court: You gentlemen also stipulate Doctor Hollins's
qualificationsMr. Greer: Certainly.
The Court: -as an orthopedic surgeon practicing in the
City of Norfolk?
Mr. Schwan: Yes.

Bv Mr. Schwan:
"'Q. Doctor, you are a medical doctor, are you not?
A. Yes, I am.

62

Supreme Court of Appeals of Virginia

Dr. George G. Hollins.

Q. Will you tell us whether or not you have had occasion
to trea.t ~Irs. Alice Hill in your professional capacity, and
if so, when 'vas the first time you saw her and what did you
treat her for f
A. Yes, I did treat her, and the first time I saw her was
on June 11th of 1959, and what I treated her for
page 89 ~ was a fracture of her right humerus.
Q. Doctor, what is the 'humerus?
A. That is the bone in the upper arm.
Q. The humerus is the big bone in the arm from the elbow up to the shoulder. Is that right?
A. That is correct.
Q. And this was the right humerus?
A. Yes.
Q. vVllat part of the humerus was fractured?
A. It was what we call the surgical neck of the lnunerus,
which is just below the round expanded portion at the upper
end.
Q. That is up near the shoulder joint, in layman's language,
is that right, Doctor?
A. It is close to the shoulder joint, but not in it.
Q. That's right. In what manner did you treat ~{rs. IIill
when you first saw her on the morning of the 11th?
A. A plaster cast was applied to her arm on that day.
Q. Will you tell us whether you could obtain a history
from her at tl1e time you saw her or whether sl1e was under
sedation!
A. She wasn't under sedation. She was under anestl1etic
when I first saw 'her. She was asleep having an
page 90 ~ operation.
Q. Doctor, will you go on and relate in your own
words the subsequent occasions on which you treated this lady
for the injury which ~ron have described, what her romplaints
were on fhose occasions, and what you did for her on those
occasions?
A. Well, before she left the hospital the cast was ehanged
to ~a lighter cast when she was able to stand up. She was
later seen in mv office on-next on June 24th, when she was
-her exercises· wl1ich she had been shown "rhen sl1e left the
hospital were reviewed to help regain motion in the shoulder
and prevent stiffness. And again she was seen on June 30th
and July-she came to the offi.ce on .July 14th. July 28th
the cast was removed. On August 3rd l1er X-ray was made.
which ·showed some beginning union of this fracture, and
another exercise was begun using a rope and pulley using· tl1e

Alice Hill v. Leigh Memorial Hospital, Inc.

63

Dr. George G. Hollins.
other hand to draw that arm up and stretch it up more forceably. On August 18th she was advised to have physical therapy
treatments three times a week to help overcon1e the
stiffness in her shoulder, and this was continued for four
weeks, discontinued on September 14th. On-she was seen
again September 29th, little better Iuotion. And October
20th she had regained most of the n1otion back in her shoulder,
and although there was still some limitation of a few degrees,
at that time she stated she was-did everything
page 91 ~ she wanted to do, including ironing and hanging
clothes, and she was-further treatment was discontinued at that time, and she was not seen again until the
following year.
Q. Doctor, what limitation of motion, if any, did you find
in the right arm up to that point where you have left off?
A. At that time there was about ten degrees limitation of
flexion and slig·ht. limitation of internal rotation con1pared
to the left.
Q. Doctor, would you explain to us, the Court, and the
members of the jury wba.t you mean by those technical terms
regarding the limitation in flexion and the limitation of
internal rotation? 'Vhat is meant by that, just in ordinary
language?
A. Flexion is raising the arm forward, and internal rotation is rotating it in"rard so that the hand can be put behind
the back.
Q. And you say that as far as the limitation of flexion
there was how many deg-rees limitation?
A. Those figures I quoted were not that day. That was
the following year in June. You asked, I think, for October
of '59, which wasQ. Had you made any rating at that time at all?
A. "What do you mean, for compensation claim?
Q. No, there is none. Rating as to permanence.
pap:e 92 ~ A. Pern1anence? No, I don't-except in compensation cases don't rate in a percentage basis,
if that's what you mean, but the question you asked me was
amount of motion on October 1959, which was at that time
tllf.lre wa::; ten degrees limitation of abduction, thirty de~ees
limitation of external rotation, and thirty-five degrees limitation of flexion, and some limitation of internal rotation, and
all of these bad improved when the next time I quoted before,
which ·was .Jnne of '60.
Q. X ow, if you don't mind, Doctor, because I don't think
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this is very clear, in October of '59 would you go over \vhat
these limitations were at that time?
A. First of all abduction, which is raising the ann out to
the side, \vas limited to ten degrees. External rotation, which
is rotating the arm with the hand outward, was limited
thirty degrees. And :flexion, bringing the arm forward, was
limited thirty-five degrees.
Q. I see. Doctor, would you go on and continue and explain
on these subsequent occasions that you saw this lady what
her complaints were, what you found on those occasions, and
what treatment you prescribed~
A. On June 29th she was sent to me by her attorney and
says she still had pain in her right shoulder and her neck
and could not do much work because her shoulder-because
of the shoulder becmning painful.
page 93 ~ Q. 'Vhat year was that, Doctor, 19601
A. Yes, 1960. She found some work that aggravated her pain, especially heavy lifting or reaching or doing work in the yard. Examination at that time showed there
had been some improvement in the range of 1notion since the
last examination in October of 1959, and abduction and external rotation were no'v equal to the left and flexion 'vas only
ten degrees less than the left and there was slight limitation
of internal rotation compared to the left. There was no other
objective evidence of permanent iniury.
Q. When did you see her next, Doctor?
A. On January 23rd of 1961, at whicl1 time she cmnplained
of recurrent right shoulder pain of one month's duration
and stated she could not reach up very high with it. Examination then showed motion in abduction and exten1al rotation equal to the opposite side, l1ut internal rotation \Vas
limited five to ten degTees and flexion was limited about
twenty-five degrees compared to the left. There was moderate
tenderness over the biceps tendon, which is a tendon in the
front of the shoulder. She was treated tl1en with an injection
of a local anesthetic and hydrocortisone into this tender area,
and this was repeated on several occasions. Again on February 6th same thing·, and then she was given a hYo-\veeks
return appointment. On February 20th she was some better,
the injection was repeated, she was given a threepage 94 ~ week return a-ppointment. and at that time she 'vas
not complaining of the shoulder but of the upper
back and neck. Ag-ain on April 3rd complaining-said her
back wa.s better, had some more shoulder pain.

Alice Hill v. Leigh Memorial Hospital, Inc.

65

Dr. George G. Hollins.

Q. Your opinion was that the back pain or neck pain 'had
nothing to do with the broken arm. Is that correct?
A. No, I do not think that had any connection. And then
on April 23rd she· was 'having-she complained of neck pain
at tha.t time. Her neck was X-rayed and it sho,ved some
cause for some pain in the neck, and the motion in the shoulder
had improved. On 1\fay 9 of '61 this pain was referred from
her neck down over the top of the shoulder and the back of
the shoulder, typical radiation from the neck. Her last visit
was April 29th of '61, when I measured her shoulder motion
again and the range of motion then was improved when
compared to January of that year, but-and the abduction
and external rotation were equal to the other side and flexion
was limited fifteen degrees and there was about ten degrees
limitation of internal rotation compared to the left.
Q. Doctor, I will ask you whether or not you would have
opinion as to-an opinion based on reasonable medical probability, of course, as to whether this broken right humerus
of this patient probably resulted or would probably be consistent with a fall from a bed to the floor?
A. 'Vell, it could be consistent 'vith a fall of
page 95 ~ any nature.
Q. I will ask you whether or not it is reasonably
probable from a. medical standpoint that these injuries could
have resulted from a fall from a bed to the floor?
Mr. Greer: I object to that, Your Honor.
fall, on the floor or anything.
The Court: Sustain the objection.

He said any

By 1\fr. Schwan :
Q. You understand the l1istory of this patient, Doctor!
A. Yes.
Q. From the history of the patient will you state whether
or not you have an opinion as to whether the injury is connected to the historv 1
A. You mean the~ history that she has testified today or
theQ. That's right.
A. I have.
The Court: The history given you.
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By Mr. Schwan:
Q. I would like the history you have or whatever you
mean?
A. I don't know what history she g·ave today.
Q. I don't know whether you were here today 7
The Court: The history given to you.
page 96

~

A. The history I have.
Q. First of all, please state where you got your
history from?
A. Well, I first obtained my history from Doctor Levin, because he asked me to see this patient. Later I talked 'vith
her and I don't have a. record of her making any statement
as to this to either confirn1 what I had from Doctor Levin or
to deny it. My notes, as I have gone back over my records,
show that she bad stated fhat she had fallen while getting
out of bed, and she-at the time I saw her I have no recollection or notes saying 'vhether she confirn1ed or denied this.
Q. Well, is the injury consistent with the history!
A. Yes, it is.
Q. All right. And in your opinion will you state whether
or not there is any pern1anent injury here T
A. Yes.
Q. If so, how much?
A. Yes, I believe there is a permanent injury of the an1ount
which I described, which was fifteen deg-rees limitation of
raising her arm up in flexion and ten degrees of rotating
around this way. (Indicating)
Q. She will ha.ve that as long as she lives?
A. I believe so.
page 97 ~ Q. Doctor, ho"r much is your bill for professional services rendered to her and various treatments which you have g·iven her, injections, and so forth?
A. Well, my total bill for her medical attention was $140.00.
Q. Approximately bow many tin1es did you see her for this
broken right humerus?
A. I don't have a record of ho'v many times I saw l1er in
the hospital, butThe Court: I think von have testified all the other dates
yon have seen her, Docfor, haven't yon?
The Witness: I mig·ht have left out one or two, .Judge,
hutThe Court: All right.
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Mr. Schwan: I don't know whether-don't know whether
the members of the jury have made a summary of that or
not, Judge.
The Court: All right.
A. Well, I sa.'v her in my office twenty-one times.

Mr. Schwan: All right, thank you, Doctor. Answer Mr.
Greer.
CROSS. EXAJ\1INATION.
page 98

~

By Mr. Greer:
Q. Doctor, when you were called in, I believe
you said she was under an anesthetic and you performed your
operation or, that is, put the plastic cast on at the same time
or coinciding with Doctor Levin's operation for an entirely
different thing, did you not?
A. Hum?
Q. When you first saw her it was during-w'hen Doctor
Levin operated on her for what he was treating her for is
when youA. While she was being operated on by Doctor Levin,
yes.
Q. -was when you applied the cast a.nd initially treated
her?
A. Yes.
Q. Now, Doctor, in trying not to repeat any of this, but
when you saw her on October 20, 1959, that would be about
three months after the cast had been removed, roughly, she
at that time had the limitations which you described of thirtyfive per cent of the flexionA. Not a percentage. That was degrees registered on tl1e
arc of a circle.
Q. Excuse me, degrees, and as you described there, but did
I understand you to say that at that time when you saw her
she stated to you that she 'Yas able to pretty much
page 99 ~ do everything she had to do around the house,
ironing and working and so on T
A. Yes. My note stated that she said she did everything
she wanted to do, including ironing and hanging clothes.
Q. Right. So that when we speak of the thirty-five degree
limitation of flexion, thirty of extension, and ten of abduction
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that did not functionally incapacitate her, from what she said,
in her work?
A. Well, yes. This is not a percentage basis because thethis is normally a hundred and eighty degrees from straight
down to straight up.
Q. Correct?
A. So that would be-actual percentage basis it would be
about fifteen percent.
Q. You misunderstand. I realize that the degree of linlitation means that she cannot move it to what would be the
normal, but I say with that that you found on October 20,
1959, she was able to, according to what she told you, perform her normal duties and all. Is that correct?
A. Yes, fhat's what she told me at that time.
Q. Then when you saw her again about seven or eight
n1onths later, in ,June of 1960, that limitation had decreased
to ten percent of flexion and ten percent of internal rotation.
page 100 ~ A. Degrees, not percentage, yeah.
Q. Degrees, excuse me, Doctor. Do correct me
on that. Could you den1onstrate, Doctor, just what a tenpercent degree of limitation of flexion, could you show us
just with your hands what is normal and what would be ten
percent?
A. (Demonstrating) Ten degrees, you see. Hundred and
ei~hty degrees measure tl1e arc of a circle from the arm
straight down to bringing it straight up, and that's the normal range, and of course ten degrees is an arc, I 'vould say,
about that much. (Demonstrating)
Q. So she could get her arm up this high, lJut not all the
way back'
A. Yes.
Q. That is what you mean by tl1at~ How about on internal
rotation. Can vou demonstrate again just as you did that
what w·ould be that limitation?
A. That's harder to do, but it is more of an estimate, you
see, because you can't actually measure that on an instrument
of puttin~ the arm behind the hack. but there was-the arm
clidn 't quite perhaps come back. the hand would come to about
here on the back instead of up between tlw shoulder. (Denlonstrating)
Q. Normally then a person can put. their hands up behind
their shoulder, and that limitation :iust meant
page 101 r instead it. would be about the small of her back?
A. Yes.
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Q. She could reach behind her and all; no impairment
there?
A. That is right, but not up high on the back.
Q. This condition 'vhen you sa:w her again on January of
'61, which would be again about six months later, you found
an increased limitation in that, I believe you said 1
A. Yes, she had had a recurrence.
Q. Flexion thirty-five, internal still about five or ten.
There was an increase of limitation in the flexion, wl1ich would
be up this way Y
A. Yes.
Q. But .after some treatment that improved and that was
back to a fifteen-percent limitation when you first saw herfifteen-degree?
A. That's right.
Q. And the internal rotation was still the ten degrees?
A. Yes.
Q. Insofar as the abduction you spoke of an external rotation, that's the same as on her left side?
A. Yes.
Q. And one other thing, I think you said the
page 102 } complaint of her neck and back are not related to
this fracture, in your opinion T
A. That's correct.
Mr. Greer: That's all.
The Court: All right.

Thank you.

RE-DIRECT EXAMINATION.
By Mr. Schwan:
Q. Doctor, one other question : Injuries of this type, are
they generally accompanied by a small amount of pain, a
moderate amount of pain, or what kind of pain usually accompanies this type of injury?
A. Well, immediately after the injury it is right severe
pain.
Q. And how long a period of time did pain continue in this
patient, based on your recollection?
A. Well, no·w, I don't write down how long they have pain,
but I might see something in here. (Referring to records)
Q. I mean continuous pain. I don't mean sporadic or
every now and then, but contiuous pain?
A. You see, she had to be, as a.ll patients are, urged to do
exercises to restore motion, and this does cause pain and
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they normally have pain doing those exercises,
but just continuous pain would be while she was
in the hospital she probably-! mn sure she did
have to have son1e or she would have if she didn't· have to
have medication for the surgery Doctor Levin did she would
have to have it for this, but on the average it usually is
moderately continuous pain for about a week, with mildersome milder pain tapering off after that.
Q. And from a medical viewpoint what changes in weather
-what effect do changes in weather have upon this kind of an
injury?
A. Well, most people that have a broken bone they state
they feel a definite aching during bad 'veather.
pag·e 103
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Mr. Schwan: Thank you, Doctor.
The Court: Anything further 1
1\{r. Greer: I have no questions.
Tl1e Court: Yon may be excused.
All right, we will recess until quarter past two.
The Court would caution you not to discuss the case. Return to the courtroom and go straight to the jury room. Excused until 2:15. There is only one witness that has been
excluded. W onld yon excuse her until then, please?

- page 104

~

(The court recessed for lunch at 1:15 P. M.,
,Tune 27, 1962, and reconvened at 2:35 P. M.,
.Junc 27 ,. 1962, at which time the trial proceeded
as follows :)

The Court : All ready, gentlemen¥
1\{r. Schwan: Yes, sir.
The Court: I think we had a witness that we had interrupted.
(The jury returned to the courtroom.)
~{r. Schwan: Before we begin with the witness, if Your
:Honor please, the one that began to testify just before the
doctors came inThe Gourt: Counsel have stipulated that the amount of the
therapy bill, if testified to by a representative of the hospital,
would amount to $55.00. Is that right, Mr. Greer?
1\fr. Greer: Yes, sir.
The Court: All right, sir.
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resumed the witness stand, and was examined and testified
as follows:
·
DIRECT EXAJ\ITNATION. (Cont'd)
The Court: Gentlemen, now we had reached
a point when we interrupted to put the doctors
on where the Court had ruled on-Mrs. Browning, you have it marked, if you will read that question.
page 105
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The Reporter: "Question: I will ask you what is the
normal practice amongst nurses or members of the nursing
profession in this area regarding the use or lack of use of bed
rails or restrainers on the bed of hospital patients?''
A. vVell, when a person is old and they are physically
not able to do for themselves and if they have had any kind
of medication, of at least sixty years old, when a patient is
sL"'{ty years old, whether a male or a female, we put the side
rails up.

By Mr. Schwan:
Q. What do you mean by medication, J\frs. Carstens?
A. Well, medications, every person it affects differently.
Some people it affects them-a mild thing can affect them
more than some, where it doesn't affect another person so
much, you know, and you just are not exactly yourself, and
the beds are narrow and the beds are hig·h, you could fall
and very well hurt yourself.
Q. Mrs. Carstens, the practice which you have testified to
among nurses or members of tl1e nursing profession, will you
tell us whether or not that would have been the same in June
of 1959-in the month of June of 1959?
A. Yes, sir.
page 106

~

~!r.

Schwan: Answer Mr. Greer.
Of course, if Your Honor please, I would reserve the right to ask her so1ne additional questions when Mr.
G.reer finishes.
The Court: You have a right to redirect.
J\fr. Greer: Within the redirect.
The Court: That's correct.
Mr. Greer: Have you finished your direct?
The Court: You have finished your direct?
~!r. Schwan: Yes, sir.

,./
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CROSS EXAJ.\IIINATION.
By Mr. Greer:
Q. All right, Mrs. Carstens, where do you live?
A. 3728 Tait Terrace, Norfolk, Virginia.
Q. Is this Jones's registry that you say you are now on,
is that listed anywhere .where people can call it?
A. I have a newspaper clipping with ·her name and her
phone number. She started about three months ago, three
or four months ago.
Q. Just started threeA. And she ran an ad in the paper for some
page 107 ~ time.
Q. And who is this Mrs. Jones?
A. She is a registrar.
Q. Registrar?
A.. Yes. That's what they call her when they run the
registry for licensed practical nurses.
Q. Are you a member of the nurses professional registry
of Norfolk, Virginia?
A.. I was two years ago.
Q. You are not no·w?
A.. No, I am not.
Q. And that's the~fr.

Schwan : \Vas that two years ago?
The Witness: Yes, sir.
~!r. Schwan: Thank you.

By Mr. Greer:
·Q. That's the recognized registry for licensed practical
nurses as well as registered nurses?
A. ·Yes, sir.
Q. Are you a member or on the list of fhe Portsmouth
professional registryT
A. Oh, no, but I have been at one time.
Q. You have been at one time?
A. vVhen I lived in Portsmouth, about thirteen years ago.
Q. All right. Now, you state that in your
page 108 ~ experience-strike that. I assume that your answer to counsel's question is based on your experience. Is that correct?
A. My experience and my training.
Q. Your experience and your training?
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A. Yes, sir.
Q. Well, now, your training-in regard to training, it is
true, is it not, that you 'vere licensed in Virginia by waiver;
in other words, that you had only been a practical nurse for
one year and it was certified that you then lived in Virginia
'vhen you were licensed with the State Board. Is that correct~

A. I will have to clarify that a little bit. All undergraduates-we were called undergraduates until they formed
the licensed practical nurses. We 'vere required to take an
examination, to have references by doctors. One of my doctors was Doctor Martin. I have nursed a patient of 'his. He
was one of my references we had to have under the LPN
"rhen !frs. Bradshaw started that first class at her hospital.
Q. Where did you receive the training?
A. So they call us ''by waiver."
Q. Where did you receive the training? Was that in
Maryland?
A. It was in Baltimore, Maryland, Maryland
page 109 ~ General Hospital.
Q. And you were there when? 19A. I was there twice. I was-first time I was there I had
appendicitis and I had to stop, and then I went back in. I
was there a yearQ.. T.hat was in 1933 or so?
A. Well, let's see now. It was-I have to think back, it's
a long time. I was not quite eighteen.
Q. And that'sA. And I am forty-six now.
Q. That was the training that you speak of?
A. Yes, sir.
Q~. So then that trainingA. Then I went in training at Parrish Memorial Hospital,
and I was there a year and twenty-six days, so that's two
years and twenty-six days, to be exact.
Q. Parrish 1vfemorial Hospital was inA. Portsmouth.
Q. Portsmouth. And that's no longer operating, I beIieve1
A. !frs. Ailstock, she's at Virginia Beach, she was the
superintendent there then.
Q. All right, now, I believe you stated earlier this morning before you were interrupted on the stand that your work
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in hospitals has been when you have been called
as a special duty nurse, is it not T
A. Yes, sir. I also have worked some general
duty, but that's been years ago.
Q. That's ·been years ago 7
A. Yes, sir.
Q. AndA. About ten yea1·s ago.
Q. ''Then was that, back in '46 at Norfolk General?
page 110
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The Court: About ten years ago she said.

By Mr. Greer:
·Q. About ten years ago 7
A. About ten years ago T
Q. In regard to that, where did you work ten years ago?
A. Leigh Memorial Hospital.
Q. You did?
A. Yes, sir.
Q. And is that-at the time you were there ten years ago
is that part of the experience that you are using as a basis
for your answer?
A. I am using all the years of my experience as well as my
training for my answer.
Q. Including that?
A. Yes, sir.
page 111 ~ Q. Is that correct?
A. Yes, sir.
Q. All right. And the purport of what you say is that thestrike that. Tell me, Mrs. Carstens, is it not the practice
that primarily the doctor is the one-the treating physician
is the one 'vho orders the bed rails if thev are needed?
A. Well, not necessarily.
"
Q. Not necessarily?
A. Sometimes if a person is-well, when a person is sick
we· were always taught that to a certain extent they were
not themselves, an old person, they are in a strange place and
they are in sort of a state of shock.
Q. That depends on the person, of course?·
A. It depends upon the person, their condition.
Q. That depends on the condition of the person?
A. Yes, sir, the condition and their ag·e andQ. All those elements Y
A. All those elements, yes, sir.
Q. No,v, going back to n1y question, is it not true tl1at
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primarily-! am not talking about any change which might
suddenly occur in a patient, but when a treating physician
has admitted a patient, knows the condition of the patient,
knows the regimen that the patient is to be on, that is, the
medication and so onpage 112 ~ A. Urn-hum.
Q. -he is the one ordinarily who will initially
order restrains or bed rails if they are needed, is he not Y
Mr. Schwan: Object to that, if Your Honor please.
1\Jir. Greer: What ground Y
Mr. Schwan : The testimony in the case, whic.h I believe
Mr. Greer is attempting to bolster, is tha.t of Doctor Levin,
who made it clear that he could have ordered it and if he did
not it could have been so ordered by somebody else. Now,
that question is~fr. Greer: If there is a change in condition. I will be
glad to have it read back.
The Court: I think Mr. Greer clearly made it clear tl1at
the chang·e in the condition, of course, would not cover this
question.
~fr. Greer: That is precisely why I used that.
The Court: The Court overrules fhe objection.
Mr. Schwan: Exception.
By Mr. Greer:
Q. Would you answer my question, please?
A. It is understood when you are taking care
page 113 r of a patient, an elderly patient, when you go in
for a special nurse especially, you know they are
sick, they go in there for an operation or they are sick to go
in there.
Q. As a special nurse you say Y
A. Yes, sir, as a special nurse, and if you are working
general duty you know you got sick people.
Q. The hospital is for sick people?
A. Yes, sir.
· Q. You don't contend bed railsA. You don't have well people.
Q. Certainly. You do not contend it is necessary to put
rails on all beds as a practical matter?
·
A. It is a practice at night on old people and their condition that they are in and aceording to their medications.
Q. So you sit here and tell me under oath that was the
practice at Leigh Memorial Hospital-
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Mr. Schwan: Object to that.

Q. -for the nurses to put that on?
A. I said depending on their condition.
Mr. Schwan: The point in issueThe Court : Let him finish the question.
1\tir. Schwan: I thought he had.
The Court: No, he hadn't.
By Mr. Greer:
Q. I will repeat: "\Vould you sit here under
oath and tell us that it was the practice and procedure for the nurses at Leigh J\IIemorial Hospital to put
rails on all elderly people's beds?

page 114

~

The Court: Just a moment.
Mr. Sch,van: Thi~ witness is to show to the Court fairly
and under oath what the practice is in the area, not necessarily what the practice is in one particular hospital. If a
particular hospital does not do what should be done in the
area, that's the fault of the hospital. The point is what is
the practice in this localityMr. Greer: I will get to that.
Mr. Schwan: -not in the particular hospital. That's
the law, I respectfully submit to the Court.
The ·Court: All right, sir. I am going to allow the question. Note your exception.
By Mr. Greer:
Q. Would you mind answering the question?
A. Would you mind repeating it now.
Q. You state now to us from the stand that from your experience at Leigh 1\femorial Hospital it is the practice and the
procedure of the nurses to put bed rails on all elderly patients'
beds?
A. Yes, sir, so far as my experience and my
page 115 ~ training and all the experience that I have worked,
yes.
Q. At Leigh Memorial Hospital?
A. At Leig-h Memorial Hospital and other hospitals.
Q. All right. Then I am asking you Norfolk General
Hospitalt
A. Yes.
Q. At all of those?
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Mrs. John R. Carstens.
A. DePaul also.
Q. Regardless of the condition of the patient, just because
it was an elderly patient?
.A. Well, usually when elderly patients come in the hospital
they are sick.
Q. That is right .
.A. And not only is their age taken into consideration, their
bones are old, if they have a fall they can break a bone. They
don't heal well.
Q. So the condition of the patient is taken into consideration, too, isn't it?
.A. Yes, sir, and what he ·has had in medication.
Q. All right. Now, you stated that 'vhen he's had any
1nedication, was your original answer. Now, does that mean
any kind of medication that he has then you put up bed rails?
A. Well, you take a medication it l1as side efpage 116 ~ fects, ne'v medications, and they don't know what
those side effects is sometimes because they vary
with different people. I am not a doctor; I am only an LPN.
Q. V\T ould you consider that a physician who prescribes
the medicine knows pretty well what it is going to do?

Mr.- Schwan: Object to that. I don't see how this 'vitness could possibly answer this question.
The Court: Sustained.
1\fr. Greer: I think so in 'her experience in that.
The Court: Sustain the objection.
BvMr. Greer:
·Q. .All right. Different medicines have different effects
then. Is that correct?
A. Yes, sir, although like I say, I am an LPN, not a doctor.
I think that's a question a doctor should be asked.
Q. Precisely. I agree "rith you there entirely. Also in
regard to medication, since you said in answer to Mr. Schwan
that it may affect differently, then .of course the effect of the
n1edicine 'vould be considered as to whether there was need for
any rails or not?
A. That would be-I would say not only the
page 11.7 ~ age but that would be considered alsoQ. Urn-hum.
A. -as a moreQ. I sayA. -idea of putting the rails on the side of the bed more
necessary.
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Mrs. John R. Carstens.
Q. I say the effect of it?
A. Not only the age but the 1nedicine along with it and a
person if he was in a weakened condition, the condition of the
person, all three things together. A person's body is so Inany
things, you have to think about them, that so many complications a.ndQ. So then would it not be true that if a person had come
in, l1ad been admitted under the care of the attending physician, "rho had prescribed the regimen she was to be under
and who in fact had in that condition which she was in received certain medication, that she had, according to the physician and fhe records, under that medication not been affected, had a peaceful night, then those conditions would not
warrant n1aybe the next night putting· on any rails, would
they!
1\fr. Schwan: Objection, if Your Honor please.
A. Onpage 118

~

The Court: Just a minute.
J\ifr. Schwan: Excuse me. Presu1nably, Mr.
Greer is laying a hypothetical to do with this

case.
The Court: If you object, then you suggest the facts that
you think are not in the question.
·
1\fr. Schwan: The facts w·hich are omitted are that fhe
patient for one week prior to entry into the hospital1\Ir. Greer: N o\v, just a minute, no, my question-my
question I think can be confined to what I said, because that
is the testimony of Doctor Levin here as to what happened.
I an1 dealing only with the effect of this medicine that sbe
sayf.; is an important element to consider.
1\Ir. Schwan: If the Court would permit me to finish, and
1\Ir. Greer·The Court: I think if it is a hypothetical question it has
to include all the facts.
1\fr. Schwan: Exactly, and there are some important ones
omitted.
The Court: He can state the things he feels arc properly
mnitted. The Court will rule on whether thev have been or
not. Go ahead, sir.
·
1\fr. Greer: All right.
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1\Ir. Schwan: Omitted, if Your Honor please,
is testimony that this lady had excessive and persistent uterine bleeding for one week, that she
was in a weakened condition when she entered the hospital,
that the reason for a day and a half delay prior to surgery
was to prepare her for surgery, that though she was to be
prepared for surgery she had no blood transfusion between
the time of her admittance to the time of surgery though
she had lost blood for a week.
Mr. Greer: And none ordered.
The Court: That has nothing to do with the matter,
there was none ordered.
Mr. Schwan: That the patient was very much concerned
and worried about the prospect of major surgery, the mental
element of the patient in addition to the fact of bleeding
for one week prior to entry in the hospital.
The ·Court: I think all the facts are pertinent except
the one stated in reg·ard to blood transfusion and the last
one you stated in regard to the mental c-ondition of the
patient. I don't think there is any evidence to base either
of those on. The question should be amended to include the
other elements, Mr. Greer, if you desire to ask it.
l\£r. Schwan: If Your Honor please, I respectpage 120 ~ fully.
Tlhe Court: I have hea1·d you and I have ruled
on it.
1\fr. Schwan: All rig·ht, sir. I note my exception.
The Court : Exception is noted.
Mr. Greer: If Your Honor please, let me ask the question
this way and see if it conforms with the ruling, because I
think 1\fr. Schwan is perhaps off on wl1at I was asking.

page 119

~

Bv 1\fr. Greer :

"'Q. I am asking this: If the patient has been admitted to
the hospital under the care of the attending physician ,vho
has, knowing her condition and knowing what she's to undergo, 'has ordered a certain regimen, including medication, she
ha.s been given that on a. given nigl1t, there were no · untoward effects, the next day there was no order for anv additional precaution, bed rails, restraints, or anything, now,
would you tell me tl1en on what you base bere that vou as
a nurse, regardless of the actions of the physician and what
had occurred on the previous night or, rather, what had not
occurred, that yon w·ould on your own go ahead and put
rails on?
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Mrs. John R. Carstens.
~Ir.

Schwan: Objection.
The Court: "\Vait a minute, I see.
page 121 r Mr. Schwan : Same objection.
The Court: \\Tell, I think 'his question is a little
different from the fonner hypothetical question.
Mr. Greer: It is. That is the point I was making.
The Court: He's asking this witness without any knowledge of any other condition and based solely upon what
the doctor has recommended whether or not she would put the
bed rails on, as I understand the question and if that be the
case, I think it is proper. Of course, you can ask her one, if
you like, yourself based upon the facts, stating all of them
as to this particular instance.
~fr. Schwan: That's my point, if Your Honor please.
Some of the facts "reren 't stated.
The Court: I am going to allow it. Go ahead.
~{r. Schwan: Note an exception.
A. Yes, I would put the rails on.
Q. Without calling the doctor~
A. Well, in a medication, w·here medication is concerned
as an LPN, RNs have to give that medication, but for the
side rails it doesn't hurt the patient, it is not giving medication into the patient's body, and it is for my own
page 122 ~ responsibility that I would put those side rails
on that patient's bed.
Q. You would do it without calling the doctor~
A. It wouldn't be necessary to call the doctor for side
rails.
Q. I say would you do it without calling the doctor!
A. Yes, I would.
Q. You would f
A. If it was agreeable with the patient.
Q. If it was agreeable with the patient¥
A. Yes, I would.
Q. Is that the way you conduct your practice T
A. As far as side rails is concerned to protect myself.
That's no more than handing a patient a glass of water.
Q. I say is that the 'vay you conduct your practice 1
A. That is to protect the patient, for the patient's welfare.
Q. Is that the way you conduct your practice T
A. I feel like that's good practice.
Q. Is that the way you conduct your practice?
A. As a responsible person, yes.

Alice Hill v. Leigh Memorial Hospital, Inc.

Mrs.

Joh11~

81

R. Carstens.

Q. You did?
A. I carried the doctor's orders out, and I
have never seen a doctor's orders where he discontinued the side rails on a person that was sixty years old
or over.
Q. You carried the doctor's orders out you say by that
procedure?
A. Yes, sir. You know, as an LPN we are not allowed to
give medicine; we are only allowed certain privileges.
Q. I say you were carrying the doctor ',s orders out by
following that procedure you related¥
A. I didn't take care of the patient, but you asked me
what I would do.
Q. Yes, and I asked did you doA. And I still say I 'vould do it.
pag·e 123

r

Mr. Schwan: I object, if Your Honor please. We have
gone in, out, up, down, and sideways on this.
Mr. Greer : I didn't get an answer.
Mr. Schwan: The lady has answered directly to each
one of these questions. It is repetitious and harassment of
the witness and I object to it.
The Court: I don't think there's any harassment of the
witness intentionally on the part of either one of you in the
case as far as tha.t is coneerned. It is necessary that she
respond to the question as asked. I .. think this
page 124 r witness has tried to do that and I think she now
has responded to it, but up to this point I think
she possibly had not responded as the question was asked to
her.
Bv ]\fr. Greer:
· Q. So the purport of what you say is that it would be
a matter of what a nurse 'vould be observing and would know
about a patient and as to the patient's condition and what
medication the patient had had and the state that the patient
was in which would determine whether or not bed rails should
be used?
A. That is right. You have to use your own judgment
in something like that.
Q. I see. AU right.
A. -where side rails are concerned or giving them a g·Iass
of water, unless fluids are discontinued.
Q. All right. ].{rs. Carstens, were you subpoenaed to testify
here today?
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lJfrs. John. R. Carstens.
A. No, sir.
Q. vVhat brought you here f
A. Mr. Schwan called rne this morning.
Q. This morning1
A. Yes.
Q. He called you 1
A. Uh-huh.
page 125 r Q. you said smnething about having been in
an accident. Are you represented by Mr. Schwan's
officeA. Yes, I am.
Q. -in your case?
A. Yes, sir.
1\rfr. Greer: That's all. Thank you.
The Court: Any further questions f
?vir. Schwan: No, sir.
The Court: All right, you may stand down.
May I excuse this witness?
1\fr. Schwan: Yes, you may.
The Court : You a.re excused.
1\fr. Schwan: Thank you. Thank you for coming on short
notice.
·
We will rest, reserving· the right to put on testimony in rebuttal, if Your Honor please.
The Court: All right, suppose we take just a brief recess
then, about five minutes. You all step in the jury room.
(The court recessed at 2:58 P. M., June 27, 1962, at whicl1
time court and counsel for both sides retired to chan1bers
and fhe following occurred:)
The Court : All right.
~Ir. Prince: If Your Honor please, we Inove to strike the
plaintiff's evidence first as to the hospital on
page 126 ~ the g-rounds that there hasn't been even an effort
to prove the allegation of neg·ligence against the
hospital, n1uch less actual proof of it, and also move to strike
the evidence ag·ainst the defendant nurses on several grounds.
The Court: Let's take one at a time, shall 've.
You don't contend you have any evidence under tl1c previous ruling of the Court that the hospital would be-1\rfr. Scl1wan: For the purpose of the record, ".,.e believe
that the Court should overrule the defendant hospital's
n1otion. We feel that there is enough evidence in the reeorcl
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to go-to warrant the case going to the jury ag·ainst the
hospital. The testimony of the last witness, who testified as to
what the practice is, and the mere fact that none of these
witnesses even made any attempt to put up any bed rails,
I think that in itself shows negligent personnel and that negligent personnel were retained by the hospital.
ell, the only issue as far as the hospital is
The Court:
concernedMr. Schwan: Negligent hiring·.
The Court: -would be the neg·ligent hiring
page 127 ~ or retention.
Mr. Schwan: Or retention.
The Court: How do you get retention out of this?
Mr. Schwan: We submit there was negligent retention.
The lady was there two nights and there is no evidence of a
bed rail on eit'her night. 'Ye submit under the testimony of
the last witness there should have been certainly on the first
night. If there were no bed rails on the first night, there
was no business for these nurses to be retained on duty for
the second night, when this accident occurred.
The Court: I assume your motion carries with it a inotion for summary judgment, I "rasn 't sure.
Mr. Prince: I didn't say it.
The Court : The Court sustains the motion and notes
exception of counsel.
Mr. Schwan : We note our exception. Of course, we
again, just for the purpose of the record, we have already
excepted-again we would except to the entry of the order
by the Court this morning.
The Court: That's covered. All right, next
page 128 ~ motion.
Mr. Prince: The next motion we move to
strike the evidence of the plaintiff aga.inst the three defendant
nurses on the grounds that there is no evidence that they
failed to exercise reasonable care in caring for this plaintiff
while she was a patient in tl1e hospital. Mr. Schwan recognizes the fact that he has got to establish what the standard of care is in order to prove that these nurses were guilty
of any negligence, and his efforts to prove that particular
matter is through this last witness, Mrs. Carstens. I don't
know "\Yhether the Court would want me to cite any authority for the proposition that he's got to establish the standard
of care required. I have got ample authority to that effect,
hut the evidence here is that Mrs. Hill came into the hospital,
she 'vas given these seconals, which was a tranquilizer, and
barbiturates to make her sleep, the Serpasil was an antihypertension, sort of like a tranquilizer; that sl1e appeared perfectly
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normal, that the doctor saw her at six o'clock, nothing appeared wrong to him at the time, she was alert and that he
did not feel a.ny need for bed rails and that he didn't order
any bed rails. There is no evidence whatsoever
page 129 ~ that under those circumstances a nurse should
put bed rails on the patient; in fact, this last
witness ended up by saying that it is all a matter of judgment, you consider the patient, you consider the medication
the patient had received and you consider the overall condition of the patient, and in the long run it is a matter of
judgment of fhe nurse as to ,vhet.her or not there is any need
for bed rails. Now, under the facts that are in evidence now
as to the condition of Mrs. Hill there is just no evidence at
all that these nurses knew of any condition which ~Irs. Hill
was suffering under, say, from six o'clock on. Up to six
o'clock it is clear that she was in good shape. In fact, it is
clear up till fhe time she got the preparation for the operation.
I think the record shows what time that was, and there is no
evidence that there was any change in her condition that
would put fhese nurses on notice of what her condition was
if there was any change. In other words, the nurses have
got to know what the condition is, if there is any change in
condition from "rhat the original was.
N o,v, as far as the standard of care is conpage 130 ~ cerned, the only evidence is of this 1\frs. Carstens,
and her evidence was that it is a matter of judgment considering the patient and considering the medications
that were given.
1\fr. Greer: If I may add one thing to that, Your Honor,
plaintiff has now rested. We have got t'hree people sitting
in there. There's been absolutely no connection shown between
the defendant. Brown and this plaintiff, between the defendant
Parke and this plaintiff, and the defendant Harmon and this
plaintiff. T·hcre 's been absolutely no showing of any breach
of duty on the part of these defendants and we cannot assume
it. There has been absolutely no showing of any care of the
patient, much less any breach of care of the patient, on behalf
of tl1ese fhree defendants. The evidence is cntirelv silent
to that and the Court nor can the jury assume that anything
further-in other words, if right at this moment if nothing
further went on the stand there is nothing at all to connect
these(1\fr. Schwan withdrew from the room momentarily.)
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The Court: Go ahead finish. vVe stopped him because you
·walked out of the room.
page 131 ~ Mr. Greer: Nothing to connect these defendants, individual defendants, which are the only
ones remaining in the case, with any activity of the plaintiff.
The Court: All right, sir.
Mr. Anderson: If Your Honor please, I am not goingMr. Sch,van: Bob, just let me respond to the last part. If
Your Honor please, the Court can certainly take judicial notice of the pleadings involving the plaintiff, the hospital, and
this general set of circumstances, and the Court can certainly
take judicial notice of the fact that in one of these previous
cases, which was Law Docket No. 2886, the hospital had filed
in that suit answers to interrogatories under oath that these
ladies were on duty at that time and place, and the Court can
take judicial notice of that and it is perfectly proper, if the
Court feels that Mr. Greer's point has some merit as to the
fact that no mention has been made of these ladies.
The Court: You have to concede that there hasn't been
any.
Mr. Schwan: If that is correct, I ·would move this Court,
and this would be a discretionary matter entirely
page 132 ~ up to Your Honor and entirely in keeping with the
matter of justice and realizing that in the heat of
trial and excitement of trial a lawyer ma.y be apt to overlook a
point and it would not be detrimental to any party involved
because all of the parties are sitting right outside, the Court
can inquire or I can inquire of one question, simply one question to each one of these three ladies: Were you on duty that
night Y period. Certainly, I-it would not be abuse of discretion, it would not be reversible error, it could not be prejudicial to anybody, particularly since everyone is here and
this is such a grave matter. It is very easily asked and if Your
Honor would concur with Mr. Greer in that point, I 'vould
ask Your Honor and move the Court to permit me to ask
one question additional.
The Court: All right. let's get the other point. You were
going to argue that.
1tir. Anderson: All right, sir. As to the matter of the
condition of the defendant-of the plaintiff that she was in
good shape up till six o'clock, the doctor's own words "rere
that she was in no shape for surgery because she had lost so
much blood from a uterine tumor. I took these
page 133 ~ words down direct quote, "Naturally, she was
weakened from loss of blood, of course.'' And the
last witness who testified stated that, under rigorous crossexamination, that in response to the question of counsel for
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the defendants that she was basing her answer not only on
her experience but on her training and that she was taught
that when a patient was at least sixty years of age, whether
she was a male or femaleThe Court : G,o ahead.
(The Schwan withdrew from the room momentarily.)

1\Ir. Anderson: -that side rails ought to be put up for
the reason that such beds are narrow and they are high,
both, and that old people in particular have brittle bones
that a.re likely to be broken more easily from a fall. She stated
that you take into consideration the age of a person, and she
was very specific about that, sixty or over, but not only
that-that in itself would be enoug·h, but also the condition
of that person, since all people that come to the hospitals are
presumably sick and, further, any 1nedicat.ion that might be
given to a person, for the reason that medication affects people
differently, that small amounts affect smne people
page 134 ~ quite a lot, others not so n1uch, and then on top
of that, drugs have side effects hospitals use
and they are not known as to what effect they might have. So
as to procedure, what would be the procedure, her answer was
that for three reasons-the age of the person, the condition of
the person, weakened as sl1e was, and on top of that, nledication having- been given her-that both for the reason of her
training as well as her experience that she would have definitely put up side rails. She repeated these answers under
rigorous cross-examination and she stated that insofar as her
experience at this particular hospital is concerned ten years
ago, when she was not only there as a special nurse but there
as a. general nurse1\ifr. Greer: No, she never said she was tlwre as a g-eneral
nurse. I beg to differ.
The Court : General dutv.
~fr. Greer: Gene1·al duty as a special nurse.
~fr. Anderson: She had general duties.
1\fr. Greer: That is a general duty as a sperial nurse.
1\fr. Anderson: She didn't confine herself at
page 135 ~ special nurse.
Mr. Greer: At Leigh 1\femorial ten years ag-o.
1\fr. Anderson: That is the one I am talking about, and
that is the one the fall took place at. That was the procedure
then, because she was rigorouslv cross-exmninecl on that
point, and she finally answered the question and that was
what she said was the practice at this particular hospital ten
years ago, and I feel that tlw Pvid(lnre from this particular
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witness is certainly strong enough to show that it is an
established practice in this area. She testified further that it
was the established practice, or what she had seen in her
observation, getting away from her training, at Depaul,
Norfolk General, and also in many 'homes or other places, but
just limited to those hospitals. No,v, that evidence is as
straightforward and unmitigated as it can be.
1\fr. Schwan: Judge, will the Court permit me to make an
additional comment? I would like to take up where I left off
·one the point 1\IIr. Greer raised. It isn't necessary, and perhaps
this was the reason why no question was asked, to establish
the connection of these three individual defendpage 136 r ants to all this. The grounds of defense filed by
each of the three individual defendants does not
deny a.llegation number two of the motion for judgment, which
specifically \Vas that defendants Harmon, Parke, and Brown
were nurses that assisted the corporate defendant in looking
after the plaintiff in her then illness. That was allegation
number two in the motion for judg1nent. The ground of
defense filed for each of the individual defendants does not
deny tha.t, so not having been denied it is admitted and therefore, being admitted, there is no necessity to hook them up.
1\lr. Greer: No, I think you do want to1\Ir. Sch,van: Here it is, if Your Honor please. I have
got it right here.
The Court: Get the court papers for me, i.f you please.
1\fr. Schwan: There's certainly no denial, at least as our
file \vould show.
·
The Court : This case has been tried several times.
Mr. Greer: I think his sta.ten1ent is accurate, because that's
the onlY one in which the three individuals are in. I think
·
l1e misconstrues our motion somewhat.
page 137 r 1\fr. Schwan: No, I didn't either.
The Court: All right. Well, let's see what 1\{r.
Greer has to say.
1\fr. Sch,van: Would Your Honor care to see these?
The Court: I have seen them.
1\Ir. Greer: Your Honor, I think perhaps it is a rather
peculiar situation. I do not want to stand here enough to
talk enough to get into the question of the merits or 'vhat 1\fr.
Schwan should do or should not do. I think if the Court feels
in its diseretion he should ask that one more question, I would
like to know what it is and then treat it as being rested
then.
The Court: All right, suppose we do that.
1\fr. Schwan: Your Honor wanted to know what the question was?
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Mr. Greer: 'Vhat is your one more question of each of
these1
~fr. Schwan: First of all, if the Court would, I would like
to have the Court's expression of opinion as to whether or
not that allegation of the motion for judgment has been
denied. It is certainly clear to my way of thinking and from
the pleadings that it's not been denied.
pag·e 138 } The •Court: Well, if there is any question
about it, it is better to have it in t'he record, Mr.
Schwan, and he's indicated that the answer to that is to state
the question you want to ask and then we will be back to
where we are. He wants to know when you have rested, and
when you have, l
Mr. Greer: That's right. I think that I am entitled to
that.
The Court: I think he is entitled to that.
Mr. Schwan: I would wish to ask each of the three ladies:
Were you on duty at the hospital, Leigh Memorial Hospital,
on the night of June 10, 1959, at such time as tl1e plaintiff
suffered her fall? I think t'hat's~fr. Anderson: I don't think that would do.
The Court: That wouldn't cover. I could have been
there but it doesn't make me a defendant, much less n1a.ke
me negligent if I am one.
~fr. Anderson: Performing services for this girl or lady.
:i\fr. Schwan: Well, that's the point: 'Yere you on duty at
the Leigh Memorial Hospital on the night of .June 10, 1959,
and was your duty in any way connected with the care of
this patient 'f I think thatpage 139 } The Court: Is that the question you want to
ask?
:i\fr. Schwan: Well, if I am restricted to one question, I
think we better discuss it. I think that covers it, but I 'vould
like to discuss it with Mr. Anderson. Of course, it may be
the 'vitness wouldn't understand the question. I don't know
what the Court's position would be.
Mr. G,reer: All right, do I understand that's your question
that you would ask of each of these?
Mr. Schwan: Read that back.
T·he Reporter: ''Were you on duty at the Leigl1 1\{emorial
Hospital on the nigl1t of June 10, 1959, and 'vas your duty
in any way connected 'vith the care of this patient?''
1\fr. Schwan: Of course, that question should also include
were they on duty at the time this accident occurred?
The Court: Well, suppose you sit down and take your
pencil and 'vrite out the question you w·ant to ask so there
will be no question about. it and so it will be asked in the
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form you propose to ask it without my having to get Mrs.
Browning to read· it back to you two or three times for us.
Mr. Prince: If Your Honor please, I would
page 140 ~ like to say a few moreThe Court: Let's 'vait and get this straight.
(1\IIr. Schwan and Mr. Anderson at this point reduced the
question to writing.)
Mr. Schwan: Judge, this is what we have come up with
if we are permitted the one questionThe Court: You have asked if you would be allowed to
ask one question.
Mr. Schwan: Yes, sir.
The Court: Don't state in the record about being limited.
Mr. Schwan: Were you on duty at the Leigh l\{emorial
Hospital, Norfolk, Virginia, on June 10, 1959, in such capacity
that the plaintiff, Alice Hill, was under your care or professional observation in anyway at and for the several hours
before the time that the plaintiff received her broken right
arm?
The Court: At and about, you said?
1\{r. Schwan: That's right. Some of them may have gotten off duty half an hour before.
The Court: Is that the question you want to aski
Mr. Schwan: Yes, sir.
Mr. Greer: All right. That's pretty far afield
page 141 ~ from what counsel first stated. If Your Honor
please, I am not making this as a technical objection. We do not contend that these people were not employed by Leigh l\{emorial I-Iospital, and tha.t 's what I meant
when I said I think counsel misconstrued my motion. The
burden is on the plaintiff to prove negligence and to prove it
by a preponderance of the evidence. No,v, you can't go on
assumption, the mere fact that these people were on duty,
and that's the reason I 'vanted the question asked, to see
wha.t it was, because he has elected not to call anv of these
people as adverse witnesses, and I think it would 'be beyond
the discretion of the Court to allow him now, really, to put
on his case. The mere fact that these people w·ere on duty,
which I state that is admitted, which it is, in the pleadings,
that still does not show any negligent conduct on their part,
and he has to show that. As I say, it cannot just be assumed.
He has completely failed in that burden to show, first, any
connection; secondly, even with this question 'vere they on
duty, there can be all different elements of duty as to what
nurse Brown had to do with this patient or any other patient
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or even with this patient generally what her duties, what
her responsiblities were. T'here could be all difpage 142 ~ ferent types of the nature of the duties of nurse
Parke and of nurse llarmon and-now, I do object to him going into all that, which of course I have no
doubt he'd like to do now.
1\ir. Schwan: No, I don't wish to do that now.
Mr. Greer: With that, frankly, I object to this question
even. As I say, it is admitted they were on duty. I a1n not
standing on that technicality. You can take judicial notice of
the interrogatories or pleading or anything. Of course, the
pleadings are in this ease, so you don't have to go outside this
case.
The Court: I have to get back to my same ruling where
I ruled in the other. Though it is somewhat different, I have
already ruled when the plaintiff called for strict proof of the
question of its being a charitable institution, that l1a.ving previously admitted it in a similar proceeding they were estopped
now to deny it.
Mr. Greer: That's why I am not denying·.
The Court: I think you are estopped from denying. That
is a different matter fron1 the question whether or not you
put on any evidence.
page 143 ~ 1\fr. Greer: Precisely. That is exactly what it is.
T'he Court: That is the crux of this issue.
l\fr. Greer: They are defendant's employes. TheY were
on duty just as the pleadings have said and that 'R all. And
I submit that there bas not been a.ny showing and also in
connection 'vith that, I think what Mr. Prince started to say,
really tying together. That's what I wanted to get straight.
It wasn't just on the technicality part of it, it is the whole
tl1ing. And then in regard to the standard of ~are hnsiness1\fr. Schwan: If the Court please, the issue in the ease
simply boils down, as I see it, to an act of omission not an act
of commission. If it is understood that these peoplr were on
duty a.t that time, as tl1e Court wel1 undel·stands, fron1 this
case a.s well as from prior cases, the point of the n1atter
is that froni the last witness which ·we put on, ~frs. Carstens,
it is the g-eneral practice in t11is area amongst nurse:;: and
members of the nursing profession to install bed rails in a
case such as this. That being the case and these people being on duty at that time, that is a. prim-a. fa.cie cas(\ because
no rails 'vere installed and that's in tl1e record,
pag-e 144 ~ too. If it isThe Court: You did ask her that, didn't von?
7\fr. Sc1nvan: Sir?
·
The Court: I think you asked the plaintiff.
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Mr. Greer: She doesn't know.
The Court: She said she didn't know. I think tbe record
is silent on whether they were or weren't.
Mr. Greer: "\Vhen she got out of bed and fell the record
is silent as to the condition of that bed.
Mr. Schwan: No, sir, the record is not silent on that, I
respectfully submit.
Mr. Greer: I wish you could show it to n1e.
Mr. Schwan: I will be glad to.
The Court: Let's do it. I think that's very pertinent. That
was the question I was going to ask.
The Reporter: (Reading ) "Question: And on the night
of June lOth what restraining devices, bed rails, or any
other type of restraining device, if any, was on your bed f
''Answer: Not any.''
~fr. Greer: All right, then we have to take
page 145 r her whole testimony. She was then asked: ·what
do you remember about that nig·ht~ She answered: I remember nothing after I was prepared for the
operation. They get to if there was a change in condition.
Maybe something-we don't kno'v whether she was thrashing around in there and they put up a rail, they have not
established. Now, when she says there 'vere no· rails there
she is speaking of early in the evening, which is all she's
admitted she knows anything about, and she has stated
after that she does not recollect anything· after the preparation for the operation. Of course, they are trying to get that
in as she being· non compos or not rational.
The Court: Competent.
Mr. Greer: And therefore that question there does not
answer the problem that we have l1ere of were there any rails
or were there absence of rails at the time she fell. Between
tl1e time when she can remember nothing on the last round
of nurses in preparing· for operation and all and ·when this
accident happened anv number of things could have happened.
It is not up to us to disprove it. It is up to them to sl1ow that
at the time of the accident there were no rails
page 146 ~ on there and that that was the sole proximate
cause of the accident. and they have not done that.
Mr. Schwan: I .would submit tl1at we have, and taking
the testimony as a whole what sl1e has said, in addition to
the fact that tl1e doctor didn't order any and tl1a.t the record
doesn't sho·w that there were any, that the rerord is amply
sufficient as far as a prima facie case goes. N o"r, perhaps
as far as a preponderance of the evidence goes, well. that
tnay be something else, but this is on a motion to strike. It
is a question of making out a pri1na facie rase, anrl I would
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respectfully submit that there is plenty in the record which
makes out a prima facie case on the question of lack of rails.
We also asked her even was there any conversation about
rails, and she said no, there wasn't any conversation about
it. And then I started to ask her why didn't you ask for bed
rails, and Your Honor of course ruled that I couldn't ask
that.
The Court: She later answered it on cross-examination, I
think.
~Ir. Anderson: I would just like to add this: That the
doctor, in explaining why he had not ordered bed rails, left
that point to go on to add that they will climb
page 147 } over them sometimes even if they are put there,
which clearly implies that even if they had been
there, which they were not, she might have gotten out anyhow.
~Ir. Greer: All right, let's go into speculation. That's
what you are into now. That's what you would be into then.
If Your Honor please, that is the same as saying you have
testimony of a plaintiff that ''when I laid down out here in
the courtyard nothing was _going· on, but I woke up later and I
found a beam across my leg." Showing who was there, who
had done anything, ~anything else, that's not shown. I
wouldn't be entitled to any recovery on this, certainly. You
have got to have- they have g·ot to have some connection.
That is their burden. \Ve are not talking about preponderance of evidence with the jury; we are talking about the elements of the case. They have got to show a duty, they have
got to show a breach of duty, and they have not done that.
Now, those elen1ents, coupled with these other things and
with this question of the standard of care they also have
there, you cannot just put an expert on, so-called expert, and
sa.y this is standard care. You have got to relate it to the
particular case, and it has not been related to this
page 148 ~ case. There's been no question asked of that socalled expert that under these conditions of the
-relating· the whole thing· of the plaintiff. 1\fr. Schwan has
tried to get me to ask such a hypothetical question. I 'vould
not. He has not asked it. There has been no relation to this
plaintiff, because the whole purport of their expert is that
it is the condition of the patient, taking in consideration age,
medication, condition, status, and so on. Now, that has not
been related to this case at all; therefore, they l1ave not
shown any breach of that norm here.
Now, we have got therefore three elements-four elements
that they have totally failed to prove. and as a matter of law
they have failed on it. And unl~ss they reopen their 'vhole
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case again which of course that, as I submit, they cannot do,
that has been failed, and I submit we are entitled to summary
judgment on behalf of these three defendants.
¥r. .Anderson: Judge, the evidence is that s·he was sixtyfour. The expert or so-called expert testified that if a 'voman or a man was sixty, she would consider it good practice
and was taught that bed rails should be put up.
page 149 ~ J\{r. Greer: Considering these other elements,
now.
Mr. .Anderson: No, she didn't. She said that to start with
and she added that in addition she would have even more
reasons if the condition and the medication were taken into
consideration. That's on that point.
Mr. Prince: If Your Honor please, they have g·ot to relate
it to this case. They haven't related thLs expert testhnony to
this case and established this standard of care for the treatment of J\{rs. Hill. They have established or tried to establish a standard of care for patients in general over sixty, but
they have not established a standard of care for the
treatments of 1\frs. Jiill writing in all the elmnents of ~irs.
Hill's condition other than the fact that she had son1e medicine.
Mr. Schwan: Mr. Greer did ask this lady certain hypotheticals, which I objected to.
The Court: No, he didn't either.
Mr. Schwan: J\fr. Greer asked, I remember objecting
and Your I-Ionor-because I said, ''Well, there are certain
things he left out. One was the loss of blood and the fact
she was nervous and upset.''
page 150 ~ Mr. Greer: I did not ask that question.
Mr. Sch,van: And I would submit that you did,
and I think it is in the record.
The Court: No, no. The Court, w'hen 1\'[r. Greer then
restated his question, I think I stated at that time that he was
not asking it in a sense of a fixed set of facts, but rather
based solely upon the question of the doctor 1s knowledge.
Mr. Greer: And what this so-called expert would do in
that regard, not a question of what happened to this patient.
The Court: And you never did pursue that any further~
Mr. Sclnvan: If Your Honor please, the point is whether
or not bed rails for a patient sixty-four years old, who 'vas
under sedation, in good practice-in normal practice, not
good practice, but normal practice in this area should be
used. The witness answered yes. Mr. Greer took that up
that even if the doctor said-the doctor failed to give any
instruction, should they be used, and the witness still said
yes. Now, if that doesn't come under the fac.ts of this case
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then-I think that if it doesn't come under the facts of this
case to a '' T'' it is even broader than the facts
page 151 ~ of this case. There were 1nore facts in this case
than that. This lady was under sedation, she was
sixty-four years old. The witness went into all of that_ in
great detail and said under that situation even if the doctor
didn't give an order, that it is good-normal practice-I am
sorry, strike out the ''good' '-that it is norn1al practice in
fhis area to use rails. Now, that encompasses the facts of this
case. In addition, the witness was thoroughly examined by
1\fr. G,reer as to the sedation and all of that-as to the
patient's condition, and all of that was related to this lady.
1\frs. Carstens, our nurse, her testin1ony talren as a whole, both
on direct and cross-examination, certainly is related to the
facts of this case. And I would submit that that's pre-eminently clear, the relation between that and the facts of the case.
The Court: I don't think you have made out any case
of negligence against these people. I just think your evidence
falls short. of making out a case.
~Ir. Schwan: In what respect f
The Court: The one inquiry von would make, it appears
to me, wouldn't clarify it any.
e assume for the purpose
of this that they-by their pleading·s that they
page 152 ~ were assisting in looking out for her.
1\fr. Greer: And that they would answer the
question yes.
The Court: And that tl1ey would answer the question that
you would propound, which has been read into the records,
''Yes.'' I an1 going to sustain the motion. Note your exception.
~Ir. Sclnvan : We note our exception to the Con rt 's ruling.
The Court: I will announce it fron1 the bencl1.

'r

(The court and counsel for both sides returned to the courtroom, at which tilne the following· occurred:)
The Court: Members of the jury, some of you have served
before this term, smne of _you have not. Those of you who
have, what I say will be repetitious, possiblv. Those of yon
who have not, it would not be~ As you know, it is your responsibility to be the trier of the facts based upon the law whicl1
the ·Court gives to you at the proper time in the case. It is
the ·Court's responsibility to rule on those n1atters which are
matters as a. matter of law. In this instance the counsel for
the defendants have made a motion to strike tl1e
page 153 ~ plaintiff's evidence and to ~nter summary judgment for the defendants. The Court 11as ruled as
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a matter of law that that motion should be sustained. Consequently, you are discharged from any further consideration
of this case.
page 154
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