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PETITION FOR DECLARATORY JUDGMENT AND INJUNCTION

- ey
e —rad

\

YO THE HONORABLE JUDGES OF THE CIRCUIT COURT FOR ARLINGTON COUNTY,
‘VIRGINIA.

3 COMES NOW your Complainant, Food Fair, Inc., by counsel, pur-
i

suant to Section 8-578 et seq. and Section 8-610 et seq. of the

i

1950 Code of Virginia, as amended, and respectfully represents unto

this Honorable Court the following:

T —— . T - ———

1. That your Complainant is a Pennsylvania corporation which

has a certificate of authority to transact business within the
Commonwealth of Virginia.
2. That your Complalnant is the successor in 1nterest to
both Virginia Super Food Fair Stores, Inc. and Food Falr Stores,
Inc.

3. That on or about August 29, 1960, Virginia Super Food

Defendants, Morton E. Kalus, Emanuel S. Kalus, and Paul I. Burman.
In said agreement, the aforementioned Defendants leased unto
Virginia Super Food Fair Stores, Inc. the premises located at the
south side of Lee Highway and North Harrison Street, Arlington,
Virginia, for an initial period of twenty years with four addi-
tional five year options. A copy of said agreement is attached
hereto; marked "Exhibit A"; and incorporated in its entirety herein
by reference.

Fair Stores, Inc. entered into a written lease agreement with the
4. That on or about December 20, 1968, Food Fair Stores,

Inc., successors in interest to Virginia Super Food Fair Stores;
Inc., entered into a Sublease Agreement with Dart Drug Corporation,
Lee Highway, a Virginia corporation, in which Food Fair Stores,

Inc. leased the premises located at the south side of Lee Highway

and North Harrison Street, Arlington, Virginia to Dart Drug

- - -
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iCorporation, Lee Highway. A copy of'ééid Sublease Agreement is
‘attached hereto; marked "Exhibit B"; and incorporated in its

§ entirety herein by reference.

E 5. That the Defendant, Dart Drug Corporation, Virginia, is
’the successor in interest to Dart Drug Corporation, Lee Highway.

| 6. That the Defendant, Dart Drug Corporation, was the
|

pguarantor of the aforementioned Sublease Agreement.
i
L 7. That the aforementioned Sublease Agreement was acknowl-

edged and accepted by the Defendants, Morton E. Kalus, Emanuel S.

l
EKalus, and Paul I. Burman.

8. That a dispute has arisen between the Defendant, Dart
Drug Corporation, Virginia, (hereinafter referred to as Dart Drug)
and the Defendants, Morton E. Kalus, Emanuel S. Kalus, and Paul I.
Burman (hereinafter referred to as the Landlords) concerning the
responsibility for making necessary repairs to the roof and side-
walk of the subject premises.

9. fhat despite all efforts on the part of your Complainant
to mediate said dispute, the Landlords and Dart Drug have been
unable to resolve their differences.

10. That in Marxrch, 1977, Dart Dbrug withheld SEVEN HUNDRED
"SEVENTY—NINE ($779.00) DOLLARS from their monthly rental payment

to your Complainant, claiming that said amount had been expended.

by them in the nature of self-help to correct roofing leaks and to
repair the sidewalk which should have been performed by the
Landlords by virtue of Paragraph 16 of "Exhibit A."

11. That in accordance with the terms of "Exhibit B," your

[|[Complainant tendered to the Landlords a check in the amount of

I’TWO THOUSAND TWO HUNDRED NINETY-ONE and 83/100 ($2,291.83) DOLLARS

‘7.. i .— 2
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which r;éfssented the monthly rental éa&ﬁsnt for Abril,.less ths
aforementioned SEVEN HUNDRED SEVENTY-NINE ($779.60) DOLLARS.

12. That on April 20, 1977, your Complainant received a
letter from the Landlords demanding payment of April's rent in
full ﬁithin ten (10) days in accordance with Paragraph 36 of
"Exhibit A."

13. That the dispute between the Landlords and Dart Drug
involves the interpretation of both Exhibits A and B.

14. That said dispute in this matter lies between the
Landlords and Dart Drug but unless and until the dispute between
the Landlords and Dart Drug is resolved, your Complainant may
suffer irreparable injury.

15. That it would be in the best interests of ali parties,
if the Landlord is temporarily enjoined from using sel f-help or
any other remedy provided for by law or by "Exhibit A".to evict

your Complainant and Dart Drug until the dispute between the

—

Landlords and Dart Drug is resolved.

1l6. That as a gestﬁre of good faith and to toll the running
of the aforementioned ten (10) day period, your Complainant has
paid into the registry of this Court the sum of THREE THOﬁSAND'
SEVENTY and 83/100($3,070.83) DOLLARS which represents the total
monthly payment which is in dispute. Said amount shall be dis~
bursed in'accordance with the ruling of this Court concerning the
respective responsibilities of the Landlords and Dart Drug rela-
tive to Exhibits A and B.

17. That by reason of the foregoing, an actual controversy
does exist among the parties hereto.

WHEREFORE, pursuant to Section 8-578 et seqg. and Section

.. 3
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é;gid—éipéeq.'of the 1950 Code of Virginia, as ameﬂdéd, your
Complainant prays that this Honorab;e Court decree the following:

FIRST: That the Defendants, Morton E. Kalus, Emanuel S.
Kalus, and Paul I. Burman be enjoined from evicting your Complainant
from the subject property until this Honorable Court has made a
ruling on the merits of the issues presented in tﬁe Petition for
Declaratory Judgment;

SECOND: That this Honorable Court suspend the running of the
_ aforementioned ten (10) day period until it has ruled on the

issues in this matter. ! |

k THIRD: That this Honorable Court, after reviewing the rele~
HVant facts and documents, and after hearing all relevant testimony
Iin this matter, decree the responsibilities of the parties relative’
to the maintenance of the roof and sidewalk of the subject premises.

FOURTH: That this Honorable Court enter any further decree as

the nature of this Petition may reqguire and to equity may seem

Enecessary, meet, and just.
FOOD FAIR, INC.

by AT, T e

Counsel

LAW OFFICES OF:
Soutzos & Pierson
301 Maple Avenue, West

JVienna, irginia 22180 ’
By: .

‘ oun or Complainant

T Ade ot et £
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ATTACHMENT "A"
AGREEMENT

This agreement is the same as Kalus Exhibit number
2. See Appendix pages 164 through 188.
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TiIIS SUZLERSE made the 20th day of Lceerbzr, 1968

betwecn FOOD FAIR SYWORES, IilC., a2 Pennsylvani* caroo"“tlon

(hereinafter called "Lessox") and DART DRUG CORPCRATION, LIS

HICWIRY, = corvoration of the stnste of V RE/4, 4

(hcreinéfter called "Léssce“)
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| Hn?B.S by Legoc Agreemcn dated August 29, 1960
|

property vhich is the subject of this Subleese Agreenant to
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2 therein to Food Liane Siorex, Inc

SeN g

to Food Fair Stores, Inc. on Febxuary 6,. 1965 thereby.there'n
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2

iists 2 lease between Morton E. Xzlus et ale 2s Liendlord and

‘Food Fair Stores, Iunc. as tcnant
WHEREAS the 1es 30x hzis agreed to lease the premises,

vihichn is ihe subject of the aforesaid lease, to the lceessze zbo

«;

I

it

A copy of Lease is atteched hereio as Schzdule "AY,

(]
i
1
!
In"mei vherefore this Subleasc Egreement is made.
i
1

NG, THERZFORE, in consideration of the mutuzl covens:

IR

H
FOOT it L AR oRy g

(hexeafter called "Lease“) Eorton E. Lalus et als leaeod ce*tazn

X Food Fair Storer, Inc. vwhich lease was subsequently
e OnN

June )6; 1961; the said Food Lzne Stores, Inc. ‘assigne@ the lense
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(x

v
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’

and agrecients contzined herein the parties agrec as follows:

8itions of Leesec., Lessce covernints with lezsor that Les

n
0
0

isha"l fully and faithiully perioxm all the terms, coveananis an?
conditions of nense to be paxforacd on the pzrt of Lessor &s

)

|

H

-ETen?ﬁt excenting hovever the peyrent of rent as scet forth in

et v e : R S
2rticle 6 of Lease. Lessor is hereby relensed and relieved

o
:.b
o

of any of thg le'gati of Lendlord as seé.forth in Lease but
Lessox agrees to coopcrate with Lessce in‘enfbrcing any such ob-
Hligations and causing Landloxrd to periorm the sane.b.Lessof
Wherewith grants to Lessec the power and authority as agent for

l|Lessor to give any notices of default and reguire any perfor-

mances by Landlord as set forth under the terms of Lease,

Neither Lessor oxr Lessee shall execute or consent to an Amendmon®:

of Lease without. the consent-of the other. .. . .

-3 2,.- The-tcrin of:this-Sublease sball. cormence upon -
dé}inery_o£~néﬁised~Piemisebuto:Lessee.and;shallmhkpireﬁat nb?gé;:
on August 24, 1981,

3. Commencing- thirty days after delivery of Demised
Premises. to Lessee.and. thereafter. throughout. the. term of -this-
SQ%lease:Lessee~shall‘pay_to Lessor rent egual to the suns peyeble
by;Lossor.to L.andloxd@ under thec terms of Leuse. Such rent shall
bé payble to ILiessor not later than the_éate on vhich the rent

payzble under Article 6 of Lease is payable by Lessor to Landlord.

|

IAll rent shall be payable by Lessee without Gemand and without

. 77s

13t emremee oo Butew o

oo v
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‘"suits,

set-off .".yg(lg { X2 s f e a«;z.-.("

A3 g /{({5‘7‘1)4/ /5 (\’ (l (/ .v
4. Upon expiration of the' ternm of this Subleaqe,'
Lessec shall surrender -possession to Lessor-in such-condition

as will complyAwith the terms and conditions of Leacse. If Lessce

shall fail to comply with this provision, Lessee shall indernify

and-hold Lessor harmless of and from any and all 1o$ses; danages,

claims, penzliies or. o1 ther matters acserted by Iandlord.or

" ny other pariy, pursuznt to the terms of Lease or by rcason of

such holding over,

i e ——
- P . I =3

5. Prior to Gclivery of Demised’Premiscé to ie#scc,
Lessox shzll renove its personnl prone~t1. fixtures and éq'iz~"nt
fron De 1lseq Prenises; shtll cap off at the floor, ceiling, or
wall line in a safc, good and vorikranlike manner all utility
connections exposed as a result of removal of said fixtures; anﬁ
shall leave the prenmises broom clean, 21l at;Léssor's expense.

Lessor shall give Lessec notice by Certified Mail at
leas» ten (10) dzys prior to delivering possession of Demised

Premises, Lessor shall deliver possession of Demised Premises to

Leﬁseevnot later. than larch 1, 1969.. Lessec has exranined- the

i

condition of Demised Prenises end shall: accep&_pos»css:on-thercoi
i

in: the ‘condition’iexisting’ on:the ‘date-of -this Subledse,  fairweax
) .

and teax. exceplted.:  Any- claim with respect. . to the .condition.cf -

Denised Prenises shall bz made by Lessee Jn writing dcélivered to

Leésor.not later.-then sixty (60) days after the date of delivexy

.

of ‘Demised Prenises to Lessee. -

4
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6. : In the event of any condemnation of DEmiscdtPrémis
or any part thereof by any comoetent anthority for any publchor
gquasi~public use, Lessce shall have the rights granted to Lessox
as Tenant pursuant to the terms of Lease, and Lessor: herewith -
as' c¢ns_to Lessee any poxtion of any'award.tha ‘wouqubtherwise
payable to ‘Lessox under’ £he ‘terms of Leases.:

‘ - 7. If Lessce shall default under. any of: the terns,
céycnants~and conditionswof'this'Sublease,fLessor shall have tﬁ
sa;e.rights #s are gr@ntcﬂ}to Landlord by reason of the.defaplﬁ
Teﬁant pursuant to the torms of Lesase, subject to fheiright_of
Fe;see to cure any such default no later than five (5) days be!

the tine in vhich Lessor as Tcenant must cure any such defeault i
1 .

the %teris of l.ease,

——— - PN
—_———— R -

8. At the recucst of Lessee, Lessor will estercise
any option of rencwal provided in Lease and the term of this
Sﬁbleaée Agreenent shall be extended for a perxiod of time equal to}

the period of the renewal option exercised; provided, however, that

sald request shall be made at least thirty (30) days prior to the

last dey. for exercising sald renewal option under the prov1510nb

: ofgLease;‘and.prov;ded;furtherﬂthat Lessee shall, at the time of -

the said recuest, not. then be in default of any of-its obligations

undér this Sublease Agreement.

9 + Lessee shall not.assign this Subleasepno::sublét:f.

Dé 1sengrdh1°eo or cany-part_ Ehereaf.nornpermlt any:party. other-"'
ﬁ

than Lessee to use or: occupy”thenDemzsed=Premlses. -
A
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10. Throughout- the term of .this Subledse Lessor shall ™~

pé' . the rent reserved under the terms of Leas¢ to Landloxd as-and

wl'ifzri’—..thé;’same becones -due provided that.Lesseershall have paid =
i .

t& Lessoxr: allk:-X¥ents.due by Lessee.: - Withi-the."exception::of -thei:- . .
f&cegoing; ‘Lessor-shall._be-under -no :obligation to ‘perform-any -of .-
the (:erms, covenants and conditions to be performed by Tcnznt

ur;ier-t‘he' terms of Lease, Lessor shall not do anything that will

‘ adversel-y ‘affect -the -use. and- occupation of-Demised- Premises by

Léissee..—.. Lessox -has-obtained "from Landlord under Lease ;a:-cover_naqt;;’
oi;‘: quiet :enjoyment; ---Lessoxr herewith-.assigns-to Lessee:all of.~
Lessoxr!s rights-under said covenant. and Lessor agfees to cooperate
\-i:ii.fl:h.l.essee in enforcing. any:of the remedies: that:might be-
aﬁé'ai;l.ablé ‘to Lessec. by reason of a breach.of siich covenant. ..
I&%ssor covenants -that t’hréug}hqut the term of. this Sublease: so.long
as Lessee fully ani Faithfully performs -all the covenants and.

: cc;ndi‘cions hereof,” the rights of possession.of -Deniised Premises

J|by Lessee shall not be disturbed by any party by reason of the

acts:or omissions of Lessox,

I e a 1

1. 211 notices or dermends reguired or permitted to be
given or served pursuant to.this Sublease shall be deemed to have’
been given or serxved only if in writing forwarded'by registered
rell, postece prepaid, and adiressed as follows:
to lessor at: Food Féir Stores, Inc.

o c/o Real Estate Dzportmant

3175 Joan F. Kennedy Boulevard-
Philadelphia, Pennsylvania 19104 - -

9
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to Lessee at: - - Dart Druyg Corporation, Lee Hi.ghwéy- :
3301 pPennsy Drive
Landover, Md.,, 20785

Sucrr aédre"scs mey be changed from time to time byreithexparty-—|

b ;ﬁ~:serv..1.nq.not:.de' as -above provided,

=: 12 * Lessor shall_ pay-all: comnissions- due- to it
Z:Legler Cox.po** tion by reason -of t'he negot:.at:.on ox consux'ﬂ-nntn.on
of this Lease. Lessce shall :.nde"\nmfy and hold Les¢'or harmle"f -
of and froi any "and .all clains of any Bro‘}:ers-or ~othex. p'anti:es o
c]_;ai‘nﬁ;hg‘-. to ha'éc;. dealt with Lessee- in .the negotialion orxr . -~

.

coasu“:rmti 1 of this transaction .-

IN WITJESS WHEREOF, the perties. have exccutecl this

Subleasc-the day and year first above mentioned.

| BULEL P | FOOD FAIR STORES; INC.._.

xﬁm:u_ /. '/‘,' LA .

= ASST: SERETAR] / P"ss WDENT ¥
. N /-T . FR&d (Al -
ATYESY: DART ‘DRUG CORECRATICY, LERE-

o HIGHAY -




STATE OF PENNSYLVANIA . e

"

ss : .
‘COUNTY OF PHILADELPHIA

On this- 20th day of Decembex 1968
mé appeared Jack M. Friedland
and Samuel Forman
to me personally known, who being duly sworn did say that they axe
President and Asst. Secretary of FOOD FAIR STORES, INC,. -
respectively, and acknowledged that they executed the foregoing instrument
.as. _the free act and deed of the said corporation, and that the scal affixed

thereto-is-the~seal of the said corporation,-which was affixed by -oxder of .
the. Board_of-Directors .of said.corporation.

+ before

Wi'l:'ne'ss,my thand: and-seal,-_. . ’ : . - . _

B IAN

’Notary Public

"I JOMMN.E..CAZR .
" Notary Public, Philadelzia, Fhila¢elphia Co, I )
Yy Commission-Expires August 14,1972 .= =

STATE OF 772.07/&-,

* ss
county o7}, 7. i’ 2
On this ALK 3/ o/day of [ 2-7teett-ae 194 7}' before
me appeared "y(é;[z;/- Y e L /

and  (lerbea L LF.

to ne . personally known, who being duly sworn did say that they are . .
Presicient and ,(ﬁ-,(/uj—“ of Ll Lo, ot

respectively, and acknowla?ﬂged that they executed the f rego:.z instrument

as the free act and deed of the said corporation, and that the seal affixed

thereto is the seal of the said corporation; which was affixed by order of
the Board of-Directors of said corporation. .

Witness my hand and seal.

it J W«u

Notaxry Pu lJ.c.
=3 fommlssizn Eriires ity 3, deed

11




GUARANTY

In consideration of the sum of.ONE DOLLAR. ($1.00)
and otﬁer<good and valuable considgration, the undersigned
does hereby- guarantee FOOD FAIR STORES, _INC., ité éuccessors
and-assigns, that-the undersigned will- fully, promptly and

faithfully perform all of the.terms,'covenants, cénditions,

provisions-and obligations. imposed-upon:the Lessee-by-the:- .

--Sublease-Agreement .of “even-date: including -but:not limited:to-— ’T

,'1:'11e'_-_p'aymen’c—offall’f-‘:x'none‘i:am:'y.,,lel.a‘.éai::i.pr‘xsi-coxl':d:a:‘l.rvné'd.échJ:"='-::efer::'.ed:‘%f.*'~

- to in said-Sublease—Agreement"espéciélly';nd;partiéularly the

" covenant (s)- to pay rent; The undersigned does ‘further-covenant
and agree that-neither the ' Lessor in-the:Sublease_Agreement-nor:-
-the-Landl6rd: named -in-the-Lease of August 29;--1960-shall be:
required to give -to-the undersigned nor shall thetﬁndersigned

be entitled to receive any notice of any kind whatsoever. .

pertaining to the Sublease Agreement or the Lease Agreement. The

undersigned -hereby consents to the amendment and/or modification

of the SubleasevAgreemént at'anyufuture-timegwithout;requifingr
" any consent- of the undersigned Guarantor..

WITNESS the hand and seal of;theleuarahtorifhis\3/‘*">

-day o;‘?uwb? 19(9.

ATTEST: - - DART DRUG CORPORATION
’ ] !’-...-.-—""'".
(;ilﬁn,1,21i C%Z#Q}— \\ §w——'”’~v’i/’
A
Fa Z? 12

~_



“"EXHIBIT B"

% AMENDMENT OF SUBLEASE"

THIS AMENDMENT OF -SUBLEASE Gzted this 3./ day ‘of
‘J«(bnrdl‘y v 1969, _by:'and bazitween FOOD FAIR STORSS; Ir.s..';'-a
Pe'iﬁsylvana_corpov«tlon (he:.e:.nafter called"'Le.,sor"}- and. DA?'"
'DRJG COAPO'!:’&TION, “LEE HIGRIAT, corporatlon -of :the: -stétenof-f‘-‘“ -
L//;zj,,;o;}y - . (he‘reinafter ‘called "Lessees") -

: WHEREAS,HORTON E. KALUS ER-ALS by Leuse ditod- Iugust

) 29,. 1950 ledscd. certain pre-uses to VIRGINTA SUPER.TCOD FAIK ~~

“{S’I‘ORES, X S vhich lease by mesne assjignments subseqguently .
"é;b’écame vested in Foosd Fair Stores, Inc., th:e above~nemed Lessor,
and .

"HTBREAS’tﬁe.' above-nmned ILessor entexed into a Sub-~-

‘leése Agrecment dated Deceisber 20, 1968 with Dart Drug Corpora-

'L:o.on, Lee Highway, the -zbove-nemed-Lessee,  and -

WHEREAS,the above-named Lessee as-Sublenant h“., re-
‘quested-the a2bove-nsmed Lessox-to-amend the-Sublease Agrecment
= to providz for certzin items that were not centained within'-

‘the originzl Sublease Agrezment vwharefore this. Auendrent of

Subleuse Agrecment is made., —.

13




- e - PR e v r————— P e v amae o e+

WITHNESSER®RE:

G Gkl G i G G S G et G

NOW,” TREREFOKS, in: consideration of the sum of OIE

DOLLAR. ($1.00) and. other cood znd valusble coasidereiions, the .

parties hereto hereby mutually agreé that the.Subleéserﬁgrée- '

ment dated December 20, 1968 is hereby amended and ﬁhe'foll&wing
paragraphs numbefs 13 and 14 be added to 2nd made a part of
'saidJSub;ease.Agreement as though the same were fully incorpo-.

rated in_the ofiginal Sublease Xgreement as follows: - ‘

: 13...In the -event—that- the Landloxd named 4n-the -
iease Agreement“datedaAﬁgust;29,”1960”i§‘infdefanlt*for‘whiéhfﬁ
éhe Tenant (now Food Fair Stores, inc) is entitled~to an off;set‘
'againét tbe~fental‘expressed to be paid under the terms-of said -
-;iease dated Aucgust 29, 1960 and if said off-set -is grante&:tdﬁ;u
<§ood Fair Stores;. Inc.” then the Subtenant (Dart DrquCQrpofaéion,:~
Lee. . Highway) - shall not“belliable to Food Faix Stores,- -Inc, for - -
any greater amount of rental for the pzriod of time fbx which
the ;ff—set is applicable thaﬁ the zmount paid by Food Fair
Stores, Inc. to its Landlord. This provision is vpon the’
éxpress understanding that Food Fair Stores, -Inc.-—shall not be-
liable for the- differsnce or -any Poriion:df‘the"difference ré—
pre#enting the zmount or amy portion of the amount of the off-
sct. It being further distinctly understood that-i%uis the -. °
intention.of -the parties hercto (fFood Fair Stores,_Inc.:and

Dart Drug Corporation, Lec Highway) that the amount of money.—

14
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to b2 paid to the Lzndloxd of Food Fair Stores, Inc. znd the
amount of money to be paid by Dart Drug Corporation, Lee Highway
to Food Fair Storxes, Inc. shall at all times, under the tenvs

of the Sublease Agreenent, be one and the same.

14. - In the event:the Landlord in the lease dated. .

'August' 29,7-1960 is in=defau1t and because of said default -the --
Tenm'zt therain (now Food.Fair Stores, Inc.) has.a righ*' to

»temn.m.te or cancal said Lease, then in such event if thea.Sub‘-;

Tenc.nt (Da 't Drug Corporation, Lee ‘Highway) ‘désires to have the .

Lease' dated: -zs.ﬁg’uat-..29.:-.1950’-: ‘terainated -it will so. advi‘se";r'qdd'}f‘-t‘.'

Pa:.r Stores,” Incs in wWriting to :that.effect:and -Pbdd:.Eéxi'rnSto“r‘as,n

Inc ~.agraes-to ‘covparate with- Dart: Drug- CO—porat:.on, Ied- n:.ghway-
~',in e_cur-:.ng a teviaination. of-the Lease dated August 29,71960~ "
,j.".ﬁ"':.... ‘the Lease dated August -22, 1950-is teirminated then the™
éiubléa‘s':e ‘dated Dédexber 20,71958 ghzall ba 'simultanaously: ’te:r:-.-.j?'?'n
ﬁiina:‘ce'd.- ” ¢hig understanding anpd agrecment is ine-.c’.e;..‘upon_: thel: .
..--.;xp::ese com‘!:.t:.on that Dart Drug Corporetion, Lﬂa_ Highvay wilk "~
reimburse ‘.nd indemnify Tenont for &uy cost, expInses or o’c‘h:.r
sums of money spent to bring ebout the:teminztion -of: said L
to-the end and intent .-that Food Fair Stores, Inc. shall.liot.:

uFfer.-any ronatery loss. fox. cooperating with. Da¥i Drug. Cox— _-—

: porat:.on “Lez Highway in terminating 'the Lease:so that the sSvb- " |

lease dated Deconbax 20, 1968 mzy be texminated. . The Subtenzmt .

(Daxt Drug-Corxooration, Lee Highwoy) shall @t :alltiries be fully i

=
'-:o
o
-
®

o

to Feod Fair Stores,. Inc. for roat .end all.othar¥ obli-~ ‘.

- . 15
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gatioris until said Leose dated Augusi 28, 1960 @nd .said Stb-

lease rgraaitent dated Decewbar 20,1958 are fully tewaiunted:: ..

It is hereby understood and agreed that the Svblcase
rgrcement Qated Decembzr 20, 1968 and all provisions and con- -

ditions coatained therein are hareby ratified and confiimcd,

the only purpose of this Amendment bging to add to said Sub-

lease Agresment the above paragraphs numbered 13 and 14.

IN WITHESS WHEREOF;:this Aménément of -Sublease _has-—
beeh duly executed by the parties hereto, intendinghéo bg -
;egéliy.bound thereby, under seal as‘of»theﬂdayjané.year:first-%'
ébbve wrxittens -:.

APTESTS - Ly FOOD:FAIR STORES, ZINCi
_ T . R )

DART _DRUG..CORPORATION, "'LEE.-.T

HIGEHAY o~

L 2 e
v
N APFROVAL |
FortL— ~( -

(TTTPRITFUIVES- NPT AC PPN

16




AGREEMENT

This agreement is the same as the agreement
on Appendix page 188. :

17
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SCcHEDUL: "B

It is undergtuod and agread that the plans and specificativns refexred
to in this leasz agrecaent eball be substantially sinilar to the

- plang.and- specifications used ffgRFood Fair ~'c¢-e #3681 located at ... .

Severna Paxik, tharyland, except “for the:followlng: -

1. Beating of the main store area shali L through ducts.-
by stem coils and gas fired Yock Shipley steam: bov}or. S
- Pevimeter-heating. in varehouse to.ba reguler stesm: \n!.l:...
blowérs, . .

LGN F RS R L

2. Fiberglass ceiliang nccor..hs aecilications uxu be
- aceeptad, - :

- 3¢  FKock lath am! -pilastoz may.be veed it niec avaz ehove- .
8' level, - . : _



'PEMPORARY INJUNCTION S B

THIS CAUSE came on to be heard this day upon the Petition of
Douglas L. Pierson, counsel for the Complainant herein, who has
alleged and established for the Court that his client will suffer
irreparable harm if this Temporary Injunction is not granted, and

it is therefore

ADJUDGED, ORDERED AND DECREED

1. That the Defendants Moxrton E. Kalus, Emanuel S. Kalus
and Paul I. Burman be and they hereby are enjoined from evicting
the Complainant Food Fair, Inc.,'from the premises located at
the corner of Lee Highway and North Harrison Street, Arlington
County, Virginia, until the furthef order of this Court; and

2. That the effect of the ten day notice seekiné to
terminate the Complainant's leasehold interest be suspended
pending the further order of this Court.

AND IT IS FURTHER ORDERED that this temporary injunction
be effective until 2 o'clock noon on Friday, May 6, 1977,
‘at which time said injunction shall stand dissolved unless
sooner enlarged. Upon said date at 10 o'clock A.M. the cause
shall be called on the docket of this court at which time the
parties may be heard on motions to dissolve or enlarge this
injunction.

IT IS FURTHER ORDERED that this injunction shall not take
effect until the Complainant or someone for it has posted in
the Clerk's Office of this court a bond of approved surety in

the penal sum of $2,000.00 conditioned according to law.

<1



—————

IT IS FURTHER ORDERED that the COmplalnant shall forthwith

have certified copies hereof served upon the Defendants.
Entered: April 29, 1977.

WE ASK FOR THIS:

LAW OFFICES OF:
Soutzos & Pierson
301 Maple Avenue West

Vienna, V:Lr;:l.m.a 22180

Cou 1 for COmplaJ.nant

S

¢AL

<2
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DERMURRER

COME NOW the Defendants, Morton E. Kalus, Emanuel S. Kalus and Paul I.
Burman, by counsel, and say that the Petition for Declaratory Judgment and
Injunction is insufficient.

WHEREFORE, the Defendants, Morton E. Kalus and Emanuel S. Kalus pray
that the Complainant's Petition for Declaratory Judgment and Injunction be
dismissed with prejudice, that the Temporary Injunction be dissolved and not
enlarged, and that said Defendants recover costs on their behalf expended.

MORTON E. KALUS

EMANUEL S. KALUS

/
& ARTIS

By Counsel

11 4660 Kermore Avenue

Suite 1001 -

Alexandria, Virginia 22304

751-8600

Counsel for  -Defendants Morton E. Kalus and Emanuel S, Kalus

. -CERTIFICATE- OF 'SERVICE -

: Iherewcertlfythatacopyofﬂleforegomgbam:rerwasham-delwereg
on Douglas L. Pierson, Esqu:.re, counsel for Food Fair, Inc., at Suite H, Section
4, 301 Maple Avenue, West, Vienna, Virginia 22180, and to Le Roy S. Bendheim,
Registered Agent, 119-121 N. Washington Street, Alexandria, Virginia, Registered
Agent for Defendants Dart Drug tion, Virginia, and Dart Drug Corporation,
a Delaware Corporation, this & Z%*—day of May, 1977.

%ﬂw v
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' 'OPPOSITION OF DEFENDANTS MORTON E. KALUS AND oy B,
EMANUELS KALUS TO TEMPORARY INJUNCIION AND TO “ g, UL
PEI‘ITI(N 'FOR DECLARATORY JUDGMENT ‘AND- INJUNCTION OF FOOD FAIR, INC. :

- Defendants Morton E. Kalus and Emanuel S. Kalus (hereinafter referred
to collectiyely as "Owner") have filed a Demurrer to the Petition for Declara-
tt;:ry Judgment and Injunction, This Opposition is filed directly in response
to the Temporary Injunction az\ld seeks the immediate dissolution thereof, and
opposesthe enlargement of the aforesaid Temporary Injunction. .

BACKGROUND

During the time Food Fair occupied the premises covered by the subject
lease, there were no problems between Food Fair and the Defendant Owners of

the premlses. The relationship was amicable and cooperative and no substant:.al

disputes over the premises or the lease arose between the part:.&s. In 1969
DefendantDartDrugtookovertheprenisesbyasubleasewithFoodFair, to
which the owner‘was not a party. "In 1974 and 1975, Defendant Dart Drug under-
took to install air-conditioning on the roof. The owner was not notified as
to Dart Drug's finished plans prior to the renovation involved with the air-
conditioning. In 1975, Morton Kalus cbserved extensive and mumerous problems
caused by the renovation work and installation of the air-conditioning equip-
ment on the roof of the premises. There was extensive damage and water seepage
causing further damage and safety hazards within the building itself. Upon
notifying Food Fair, the Tenant under the original lease with the Owner, to
make the necessary repairs, Food Fair in turn notified Dart Drug Corporation
on Septenber 9, 1975, that it was in default under the sublease section 7

and notified Dart Drug that it had coxr;nitted waste to the premises including
as to the installation of the air-conditioning on the roof. (See Defendant's

Exhibit 2= ), In 1976 Dart Drug notified Food Fair and the Owner that Dart

24



Drug was experiéhcing serious roof leaks at the subject prgmises.- In response

to this, Food Fair wrote a memorandum dated Novenber 15, 1975, which stated

in pertinent part that the problems concerning the "roof leaks, damage to
canopies, sidewalk repairs and other exterior structural problems. . . have
been caused by Dart Drug alone."  (Defendant's Exhibit ZL) At that tJ.me,

as before in 1975, Food Fair supported the Owner in the position that (a) Dart
Drug caused the damage to the roof and other parts of the premises and (b)
Dart Drug was responsible as sublessee for seeing to the repair of the damages.
Moreover, Food Fair maintained the posture that it was cbligated under the
lease to see that these repairs were taken care of or else it would be in
default and this is indicated by its very position and notice of default in
its letter of September 9, 1975. Finally, in 1977, that Dart Drug maintained
that roof leaks on the premises were causing damage and Dart Drug would with-
‘hold payments to Food Fair and in turn Food Fair would withhold payments to

the Owner. Shortly thereafter, Dart Drug withheld payments to Food Fair and

at hand.

OBLIGATION UNDER LEASE AND SUBLEASE OF

1. Morton E. Kalus and Emanuel S. Kalus are the successors in’interest
to Paul I. Bumman, a\Defendént named herein. (See also Affidavit of Morton E.
Kalus, attached hereto)

2. As pointed out above and in the Affidavit of Morton E. Kalus, Food
Fair never had any real dispute with the Owner as to the lease or premises,
including as to the maintenance of the roof and the performance of work in-
volﬁxxg other non-structural items by the Tenant. However, the Téuporary
Injunction and the Petition are essentially attempts by Food Fair to avoid

meeting its clear obligations to the Owner and Landlord under the lease with

the Owner, including taking a position which is in effect a disaffirmance of

25



 its m—m position that the Tenant was wﬂggted to maintain the roof
and sidewalk under said lease. And in turn, Food Fair is further attempting
to avoid its obligation and its position as to the obligation of the sublessee,
Dart Drug, to see to the maintenance of the roof, sidewalk and other non-
structural items. In this light, for reasons of its own, the Camplainant
Food Fair simply does not want to faceuptodealingvrith itsownsubiessee,
Dart Drug, on the issues of roof and sidewalk maintenances$o Food Fair's
concern is not so much irreparable haxm*&*it claims might ensue if the
owner takes legal steps to rightfully enforce its contract. Rather, it is
more concerned with the bothersame task of living up to its contract with the
Owner and to enforce the sublease agreement between itself and Dart Drug, to
which the Owner is not and has not ever been a party.

3. As pointed out in the Background above, Food Fair, as Tenant on
the lease, and lessor on the sublease, has been aware of the problems relating
to the dispute over the roof and sidewalk for a long, long time, at lease since

1975. (Defendant's Exhibit <& ) Moreover, Food Fair has for a long time
1}‘La:r.:knscwledz;.;ed the duty of the Tenant to maintain the roof and_inia;uy‘e-vent to

repair damages where Tenant was negligent and responsible for making changes
on the roof. Consistent with this awareness, acllcrmledgenmt and posture,
Food Fair specifically gave Dart Drug notice o§ de?ault in its letter of
September 9, 1975, andsubsequeritly continued to force Dart Drug to make the
necessary repairs. Thus on Octcber 27, 1975, Thomas F. Frick, general attorney
far Food Fair, notified Morton E. Kalus that Food Fair was taking appropriate
action on the letter of October 23, 1975, from Mr. Kalus about roof hazards
still not taken care of. (Defendant's Exhibit ZH; letter of October 23, 1975,
‘and Defendant's mm:'bit.':-’:_ » letter of October 27, 1975)

4. Moreover, Food Fair has had a long, long time and great opportunity
to take care of the roof and sidewalk prcblem in conjunction with Dart Drug,

as Tenant responsible to the Owner and as lessor to whom Dart Drug, the sub-
<6




lessee, is responsible. Yet, suddenly, in March, April and May, 1977, Food
Fair has tried to wash its hands of the whole matter and act as if (a) it had,
and has, no duty in respect of its lease agreement with the Owner as to rei:a:ir
of roof and/or sidewalk and other such non-structural items; and (b) that in
'effectﬂwxeismreladonshipbeuweenthedamgeswﬂlermfstemingfrdn
activities in 1974, 1975 and 1976 by Dart Drug, and current problems with the
roof. In correspondence dated March 14, 1977, April 21, 1977, and in' the
pleading at hand, Food Fair has acted as if it never heard of its obligatio'ns
t?)iteﬁlgle lease with the Owner or its sublease with Dart Drug.(P£/&E~ AwlJ

1T N0 Z and VI

5. In response to paragraph 7 of Complainant's Petition, the Defendant.
Owner did not accept the aforementioned sublease agreement, but rather was
provided a blank copy of the "contemplated sub-lease with Dart Drug” from
Food Fair (see Defendant's Ebd)ibit._:z_u,:letter of December 24, 1968, fram
Marvin Williams). Ultimately, as pointed out in the Affidavit of Morton E.
Kalus, an amendment to the sublease was signed and additions to the sublease
were added vhich included the provision which in effect said that Food Fair
could withhold rent fram the Owner, tothedegreeDartDn;gw:.thheld rentfmtﬁtj )
Food Fair. No notice or acceptance of this provision was ever provided to or
made by the Owner. Moreover, contrary to paragraph 8 of Camplainant's Petition,
the dispute is between and among Food Fair, Inc., as well as Dart Drug and the
Owner. But more basically, the dispute involves the enforcement of the contract
between Food Fair and Dart Drug, which Food Fair is refusing to undertake.

6. ‘There is no demonstration of or basis for irreparable harm or
injury facing Food Fair in the event that the Injunction is dissolved or that
the Injunction is not extended |

WHEREFORE, the Defendant Owner prays that this Honorable Court decree
the following:

FIRST: That your Defendant Owner is granted leave to take such action

against Food Fair as is provided for in the lease, pursuant to notification
27




already given by letter dated April 19, 1977, with return receipt deli

—

dated April 20, 1977, from which the ten-day notice period under paragraph
36(b) begins; (OEFENDApTS ExH18:T M. FATL ) |
SECOND: That this Honorable Court rule that Food Fair is to take such

and to require Dart Drug to meet its obligations under said sublease;

THIRD: That Food Fair be required to pay in the full $3,070.83
rent due and payable for the month of April, 1977, over to the Defendant Owner,
not w:x.thstandmg paragraph 13 of the sublease, in as much as said provision is
ofmeffectastoﬂxeametsinceitismtaparéytosaidomtractnorwas
aware of it nor approved it. |

THIRD: That this Honorable Court enter any further decree as the

-nature of the Opposition may require and to equity may seem necessary, meet

and just.
MORTON E. KALUS
EMANUEL S. KALUS
By Counsel
Cabell IV T
& ARTIS X
4660 Kenmore Avenue :
Suite 1001
Alexandria, Virginia 22304
751-8600

Counsel for Defendants Morton E. Kalus and Emanuel S. Kalus

<8
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action against Dart Drug under its sublease therewith as to enforce its rights -
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DA\’\D A B LL. np. . Va

‘-'“c"'( a g; J .. u‘., Ry Clek
Bv:-g

" ANSWER AND GROUNDS OF DEFENSE

COMES NOW defendant DART DRUG CORPORATION, by counsel,
and for answer to the Petition for Declaratory Judgment states
as follows:

1. It admits the allegations in Paragraphs 1, 2,. 3,
4, 5, 7, 8, 10, 13, 14, 15 and 16 of the Petition.

2.. It denies the allegations in Paragraphs 6 and 9
of the Petition. |

. 3. It is without sufficient information or knowledge

to admit or deny the allegations in Paragraphs 11, 12 and

16 of the Petition and therefore denies same.

4., It states that it has not breached any terms of
its sublease. | |

5. It states that it has done everything required
of it under its leasehold contracts.

6. It states that defendants Morton E. Kalus and
Emanuel S. Kalus and Paul I. Burman have failed to live up to
the terms of the leasehold contracts and that bart Drug has
done all that is called for under the leasehold contracts,
and has not withheld any sums of money not proper under. the
leasehold contracts. )

WHEREFORE, the defendant DART DRUG CORPORATION
REQUESTS:

A. That Morton E. Kalus, Emanuel S.AKalus and Paul I

Burman be enjoined from evicting them and Food Fair, Inc.

<39
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from tﬂé'preﬁises as requested.‘

B. That this Honorable Court suspend
the running of the ten day period until it has ruléd on £he
issues in this matter.

C. That this Court find thaf the defendants
Morton E. Kalus, Emanuel S. Kalus, and Paul I. Burman be
responsible for fhe roof and sidewalk of the subject premises.

| D. That this Honorable Court enter any further

decrees that to the Court may seem necessary, meet and just.

DART DRUG PQRATION, VIRGINIA, AND
DART DRUQ PATION '
By: - ‘

Counsel ‘)

BRAULT, ESCHICKTER & PALMER

By: _
Charles ¥. Geschickter, Jr.
10533 Main Street

Fairfax, Virginia 22030

Counsel for Defendant Dart Drug

I hereby certify that copies of this pleading were mailed to

all counsel of record this 24th day of May, 1977.

1
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! TEMPORARY INJUNCTION

THIS CAUSE came on to be heard this day upon the Petition of
Douglas L. Pierson, counsel for the Complaihant herein, to enlarge
the original Temporary Injunction entered in this matter; upon the
#appearance of counsel for the Defendants, Morton E. Kalus and
Emanuel S. Kalus in opposition thereto; and upon argument of

counsel; it is therefore

ADJUDGED, ORDERED AND DECREED

1. That the Defendants Morton E. Kalus, Emanuel S. Kalus,
and Paul I. Burman be and they hereby are enjoined from evicting

the Complainant Food Fair, Inc., from the premises located at the

{lcorner af Lee Highway and North Harrison Street, Arlington County,

Virginia, until the further order of this Court; and
2. That the effect of'ali ten day notices which have been
delivered to date and which are delivered during the pendency of -
this action seeking to terminate the Complainant's leasehold |
interest be suspended pending the further order of this Court.
AND IT IS FURTHER ORDERED that this temporary injunction be

effective until 12:00 o'clock noon on Wednesday, June 1, 1977, at

iwhich time said injunction shall stand dissolved unless sooner

Senlarged. Upon said date at 10:00 o'clock A. M. the cause shall be

be

‘called on the docket of this court at which time the parties may

'be heard on motions to dissolve or enlarge this injunction and to

h

?argue all preliminary matters concerning this cause.
| IT IS FURTHER ORDERED that the bond previously posted by the
;Complainant shall remain in full force and effect.

IT IS FURTHER ORDERED that the Complainant shall forthwith

ha s s .
ve certified copies hgreof served upon the Defendants.

31
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ENTERED this Z:d day of ﬂ 0? .

’

1977.

D/

WE ASK FOR THIS:

LAW OFFICES OF:
Soutzos & Pierson

301 Maple Avenue West
Vienna, V' ginia 22180

SEEN:

WILKES & ARTIS
4660 Kenimore Avenue
Suite 1001

Alexandria, Virginia 304

X%

w n Cabell, IV
Counsel for Defendants
Morton E. Kalus and
Emanuel S. Kalus

Counsel for Dart Dfug Corporation,
Virginia,and Dart Drug Corporation

JUDGE
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DECREE

THIS CAUSE came on this day to be heard upon the Demurrer
formerly filed by counsel for the Defendants, Morton E. Kalus |
lFand Emanuel S. Kalus, and upon the Petition of all parties to
set a trial date in this matter and to release a portion of the
rental payment held by the Complainant to the Defendants, Morton
E. Kalus and Emanuel S. Kalus, and
"' IT APPEARING from the pleadings and docgments fbrme:ly
filed and read in this matter and from the argument of Counsel
that all of the grounds for the Demurrer should be overruled,
tit is therefore
ADJUDGED, ORDERED, AND DECREED that the Demurrer filed by
the Defendants, Morton E. Kalus and Emanuel S. Kalus, is hereby
overruled; 