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'I .. PETITION FOR DECLARATORY JUDGMENT AND INJUNCTION I 
I 

JUDGES OF THE CIRCUIT COURT FOR ARL~NGTON COUNTY, .TO THE HONORABLE 
;triRGINIA: 

!; COMES NO"'J your Complainant, Food Fair, Inc. , by counsel, pur-
il 
I • • ,suant to Sect1on 8-578 et seq. and Sect1on 8-610 et seq. of the 
I; 

II 
~9~0 Code of Virginia, as amended, and respectfully represents unto 

1s Honorable Court the following: 

1. That your Complainant is a Pennsylvania corporation which 

has a certificate of authority to transact business within the 

Commonwealth of Virginia. 

2. That your Complainant is the successor in interest to 

both Virginia Super Food Fair Stores, Inc. and Food Fair Stores, 

Inc. 

3. That on or about August 29, 1960, Virginia Super Food 

Fair Stores, Inc. entered into a written lease agreement with the 

Defendants, Morton E. Kalus, Emanuel s. Kalus, and Paul I. Burman. 

In said agreement, the aforementioned Defendants leased unto 

Virginia Super Food Fair Stores, Inc. the premises located at the 

south side of Lee Highway and North Harrison Street, Arlington, 

Virginia, for an initial period of twenty years with ~our addi­

tional five year. options. A copy of said agreement .is attached 

hereto1 marked "Exhibit A''; and incorporated in its entirety herei 

by reference. 

4. That on or about December 20, 1968, Food Fair Stores, 

Inc., successors in interest to Virginia Super Food Fair Stores, 

I 
I 

Inc., entered into a Sublease Agreement with Dart Drug Corporation,, 
' !Lee Highway, a Virginia corporation, in which Food Fair Stores, 

~~Inc. leased the premises located at the south side of Lee Highway 

lland North Harrison Street, Arlington, Virginia to Dart Drug 
II r-­
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!Corporation, Lee Highway. A copy of said Sublease Agreement is 
I 
~attached hereto; marked "Exhibit B"; and incorporated in its 

jentirety herein by ·reference. 
i 
! 5. That the Defendant, Dart Drug Corporation, Virginia, is 
I 

!the successor in interest to Dart Drug Corporation, Lee Highway. 
: 

' 
1 6. That the Defendant, Dart Drug Corporation, was the 

II 
rguara_ntor of the· aforementioned Sublease Agreement. 
n 
1 7. That the aforementioned Sublease Agreement was acknowl-· 

iedged and accepted by the Defendants, Morton E. Kalus, EmanUel s.· 

Kalus, and Paul I. Burman. 
-· ------- -- - . 

8. That a dispute has arisen between the Defendant, Dart 

Drug Corporation, Virgini~, (hereinafter referred to as Dart Drug) 

and the Defendants, Morton E. Kalus, Emanuel s. Kalus, and Paul I. 

Burman (hereinafter referred to as the Landlords) concerning the 

responsibility for making necessary repairs to the roof and side­

walk of the subject premises • 
. . 

9. That despite all. efforts on the part of your Complainant 

to mediate said dispute, the Landlords and Dart Drug have been 

unable to resolve thei~ differences. 

10. That in March, 1977, Dart Drug withheld SEVEN HUNDRED 

SEVENTY-NINE ($779.00) DOLLARS from thei:t" monthly rental payment 

Ito your Complainant, claiming that said amount had been expended 

by them in the nature of self-help to correct roofing leaks and to 

repair the sidewalk which should have been performed by the 

Landlords by virtue of Paragraph 16 of "Exhibit A." 

11. That in accordance with the terms of 11 Exhibi t B," your 

COmplainant tendered to the Landlords a check in the amount of I 
JTWO THOUSAND TWO HUNDRED NINETY-ONE and 83/100 ($2,291.83) DOLLARS 1 

2 



-·- 0 .. _, ____ .. ..__ ...... ~----· R---.. -- ._..,_ ,. -·--
which represented the monthly rental payment for April,. less the 

aforementioned SEVEN HUNDRED SEVENTY-NINE ($779.00) DOLLARS. 

12. That on April 20, 1977, your Complainant received a 

letter from the Landlords demanding payment of April's rent in 

full within ten (10) days in accordance with Paragraph 36 of 

I "Exhibit A. n 

i 
13. That the dispute between the Landlords and Dart Drug 

involves the interpretation of both Exhibits A and·s. 

14. That said dispute in this matter lies between the 
I 

!Landlords and Dart Drug but unless and until the dispute between 
I 
I 

1
;the Landlords and Dart Drug is resolved, your Complainant may 

jj suffer irreparable injury. 
•: 
I 

i 15. That it would be in the best interests of all parties, 

lif the Landlord is temporarily enjoined from using selt-help or 
I 
I 
I 
any other remedy provided for by law or by "Exhibit A" to evict 

your Complainant and Dart Drug unt-il the dispute between the 

Landlords and Dart Drug is resolved. 

16. That as a gesture of good faith and to toll the running 

of the aforementioned ten (10) day period, your Complainant has 

paid into the registry of this Court the sum of THREE THOUSAND 

SEVENTY and 83/100($.3,070.83) DOLLARS which represents the total 

monthly payment which is in dispute. Said amount shall be dis­

bursed in accordance with the ruling of this Court concerning the 

r~spective responsibilities of the Landlords and Dart Drug rela­

tive to Exhibits A and B. 

17. That by reason of the foregoing, an actual controversy 

does exist among the parties hereto. · 

WHEREFORE, pursuant to Section 8-578 et seq. and Section 

, •. -- ... ·a 



I 

. - _, .... -~--···-- ........... ~-·- __ ......... ----·-.. --..,..,... -. ·--··~.- ·--- _ ..... -
8-610 et seq. of the 1950 Code of Virginia, as amended, your 

COmplainant prays that this Honorable Court decree the followin.g: 

FIRST: That the Defendants, Morton E. Kalus, Emanuel s. 

Kalus, and Paul I. Burman be enjoined from evicting your~~t 

from the subject property until this Honorable Court has made a 

ruling on the merits of the issues presented in the Petition for· 

Declaratory Judgment; 

SECOND: That this Honorable Court suspend the running of the 

aforementioned ten (10) day period until it has ruled on the 

issues in this matter. I 
I 

THIRD: That this Honorable Court, after reviewing the rele-

jvant facts and docmnents, and after hearing all relevant testiJOOny . 

in this matter, decree the responsibilities of the parties relativJ 

to the maintenance of the roof and sidewalk of the subject ~·r 
! FOURTH: That this Honorable Court enter any further decree as

1 l!the nature of this Petition may require and to equity may seem I 
!!necessary, meet, and just. 

1
1 

·I I I FOOD FAIR, INC. I 
By:~~. i 

' Counsel J ~~ 

,.-- - .... 
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I 
ATTACHMENT 11 A II 

AGREEMENT 

This agreement is the same as Ka1us Exhibit number 
2. See Appendix pages 164 through 188. 

4-A 



( "EXHIBIT B" ( ~. . 
, .. ,,. 
r• 

. ·= 
I~ 
J' ,: 
I 

' . 

s u aL ·~ ~s B -;. ,.~ az1:. :.z~:~'.l' _______ ._ __ ·--··-4. -.--·----·-··-

. ..-- -..- . • •• r _. • ....,._ ; 

0,.~ ·, '• ·. ·= ·.;: r·; ,:·'.' I 
!_: • •';' ·' . ,· I • • ·. • • • • i 

~ ....... ·• -· ........... -.......... ..: ....... · .. . 

i 

'i . 
II 
II b~-t.\·:ccn FOOD FAIR S'l'ORES, IHC. 1 a Pennsylvania c~rporation 
I . 
I • 

· '! (ha~ej.naftc:r ctt~lled .. I .. eF=so:::-") anc1 D?..nT D:lUG CO:li?O!:""~TIC:.T, I!'Z:3 

1
---,. ... :r- "<f • - ~ ; I r.. G "JA/, if" li£~,.:;~_:., a corpol:-atl.Oll of the st~te o.c • 

i'.C!IS SU~fi...EASE t:lade tl·ac: 20th day of r.ccE::~mer I 19GB 

i 
I 

(hcrcit;~fter called "Less~e") 
I 

I 

• 
I 
I I . 

\•I I T 1-l E S S F. T H: •• ~·Hi\T · 

~mB.:P.: ~;I.:a:e-A:r:c~:~~~: :::~~~ August 29, 1~60 ., 
.I 
I 
I 

~&;.~t>d . ce~~~~~--- -~ 
I 

\'lhic11 is .the suhjf'ct of this Suble<'.se Agrcc:.~nnt_ to . I 
Super Fo::,\:1 Fair Store!~, Inc. l-ihich lease uas s~~hse:c;uentlv · 

- - i 
St.o~:c:::, Inc•· on •· 

I 
; 

I 
l 
iprol'erl:y 

I Vir.gini?. 

i . ~ ,I as~., sncc:t 
I 

(herea:ft:er called "Lease") Norto:il E.- Kalus et als 

! J\1ll~ 16. l9olJ tb~ said :Po~H·l J,~nc Sto1.·es, Inc. ·ansig!'l!!d the le~~r-h~ 
I 
j to_ Food F.,ir. Stores, :rnc. on l:'elxnmry 6,. 1965 t'i:oe!:eby the1:e ·net·: 

lj exists a le<tse bet\-1een N-:>rton E. Kelus et a).s as r.cmdlor.'l and 

i Food Fair Stores, I:1c. as tcn~nt. 

i 

ll'"1l1:tch ·is t.l1e subje-ct C•f the aforesaid lease, to the 

·1! n~1:-n~d \·;l1crafoxe this SubleC'.sc Agreement i~ m<'.d.e. 

II 

li 
A CC'PY of r.ease is 

I 
1':11 -··~~- c I cov ... n~ ... h ... -· I in col1S5.del·c:·':.5.on of the r!'iututll 

5 
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ancl agrec!.lcnts col1-'..:i=.5ned 1~~::-ein the pa!:ties ag:~.:ec as follo\·:s: 

I di'd.r..>r.t. of Le~sr:, r..ess~e: cr..>Ver:L :-.ts 'tllth J,f>esC\r that !.e!r.sr::·~ 

II sh<tlJ. fully and fcd.t:hfuJ.J.y per:::~rr.. all the tcrn-.s, co;.·c·mantf; 

n C0~1c1it:i.ons of j,e~se to b~ P~~: fo:a:;.'.:::1 Oll tlie p~:rt of I,~::;:;O~ ,.,~ 
~ -
•I 

; ':i'cnu·n.t £.·:·:~e;_Yi: 5.ng ho, .. ~e·v-er tl:c pc~~': •c:1t ·of r e;rrt l:S set forth :i.n 

Article 6 of Lease. Lessor is hereby rele~scd and relieved · 

of any of ti1~ obli~atj.oll~; of !,andlord as set forth in Le\lse but 

Lesso.r agrcr:s to coopc~ate \·lith Lessee in e&lforcing any such ob-

ligations and caus5.ng I .. anc1l.ord to_ perform the sane. Lessor 

here\·lith grants to J .. essec tl1e .P0\·1£•r and authority· as c:.g~nt fo~ 

Lessor to give any .notic'es of default and rec.IU:i.r"e any perfor-

mances by Landlord as set forth under the term$ of Lease. 

Neither Lessor or Lessee sh,tll e>:ec\.\te or consent to an Amend::,,cnt 

o~.Lease-\.zithout. the. consent-of the othcl· ...... 

2 • .. :~ ~rhe-- term. of .:::this .:.-SublcaBe sbai·l- ·corh!nence--up:nr -· 

on August 24, 1981. 

3. Col&lmencing .. thirty dci.ys after d_cl:tvery of Demised 

Premises. to ·Lessee. and. tlJe:ceaftE·r. throughout. tl1c. tc,:rn of -this·· 

be payj)le to r .. essor not later than the date on \·:'hich the rent 

payc-~J.e under Article 6 of Lease j_s pc.yable by Lessor to Lanc.1~.orc1. 

All rent sl1all be payable by I,essee \•Iithout c1em,.tncl and \"litbout 

6 



_ set··off.~.'·vlll'!.i tJ .... t' ~ .. -a.)r..;t""';-L,;~' Itt·,. ,,;~~~~;r-ti !.··-··- -~:--A.({V. ~--
. I i/ . I . . /1,.• ' ........ ,.;~ / • IX . I~ . . 

4. Upon e>:pir.at5.on of the term of this Gu?lec.se, 

Lessee shall surrender--possession to Lessor·--in ·such--condit5.on 

as ,.,3.11· ·comply. \·lith t'he ter.ms anc1 cond.:\.t.;·o· ns· O.t...~: Lc~se. I~ I 
~ - - .&.. rCSS<:·C 

shall ·fail to cou.?lY \·;it11 this provision, Ler.:.sec h 11 · =t • £ _ .... s .. a l.ncetr.nJ.:y 

and·llolc1 Lescor harr;1less of and from any and c~ll losses; c1ataage~, 

su.i.ts, cl?.irus, pen~ltlcs or- other tnatte1:s af:serted by r.andlor.~l'- or 

any otllcr par·ty, pursuc::.nt to the terms of Lectse., or by reason of 

S\.lc:l'l. hol din~ o·"er.. 

s. Prior to dc·livery of Dcr.'\i::;~cl: Prel'liscs t" Lessee, 

Les£or s11all rer,~ovc its person7'.l pro!'e::.·ty, fixtures and c(!uip::-c~lt 

fx;o1a Dcr.1isea Prer.1iscs; sht:.ll cap off at the floor, ceiling, or 

\'lall line in a safe, good and \·;or~:n:anlike rnanncr all u·tili ty 

conr.ection::: ~:posed as a result of rct&•oval of said fixtures; c:.nd 

shall: leave the prenis~s broom clean, all at-Lessor's expense. 

Lessor .shall give Lessee: notice. by .Cert-ifiect l·Iail at 

least ~en (10) days prior to delivering possession of Demised 

Premises. r.csso:r sball c1e15.ver possession of Dend.sed Premises to 

Le.ssee -not later. thari 1-~2.rcb ·1, 1969 •. Lesse:e h~s· exa.i;tinecl··the:. 

co11ditiori of·Damised .Pre:~1ises:;.c:nct.. sl'la~l--accep~ pos.sess5.on.:.·tlle:r;;c·o:r 
! : 

ini~ tbe. :condit.io::.l: ::exlstii'lgr ~n ;.tbe. -:aate-··of -.this· Subleas·e-,-~---fai~:.\·7:eax 
.. . 

and tear- .. -e:~ceptecl._:-.--. Any. claim.. ~·1ith ·respect .. to- the -condit.ion .. of -· 

Demise·a· Pr.eHise::; shall he made by ·Less~e .S.n \·1rit:i.ng. ~cl'iver£;::1 to 

Le~s-or .not lat:er_ -th~n ·si>:t~ (60)· c1ays· ~ft.er· .the date c)f c1el-ivery 

7 



6. ; In tl1e · cyent o~ · c:~ny conC!ennat:i.on of .Uera.iscd-~ Prcwis 

or any par·t __ thereof by e.ny cotapetc&lt a\lthority for any public Ol: 

quc:.~i-pubJ.ic use, Lessee shall. have the rigl1t_s granted to Lcssol: 

as· Tenant pursuant to the terms· of .Lease, and Lessor.:ber.er.tith ·· _ 

a~signs_ .to·· Lessee Ci...11Y .. "'P.Ol.:tlon :-of _any~_:a\·Tard -that ... \•iould-. ·othen:ise 
- . 

. · 7 ... If.Lessaa-·sllall default. under· .. c.ny·9f:tbe terns, 

coycnants · ana condj.t'ions· ··of ·t'his Sublease, Lessor shall have tl1 

saf.le. rS.gl1ts c•s are c;sr~r:tccllto L~ndlorcl by rcnson of the. default. 

Te~ant pu:r:_s~nm:t to the terms of Lease,· s\lbject to the~ r-iglrt. -o.f 

•essce to cu~e an~ such eefault ·no· later than five (5) d~ys· be~ 

the tir.1e in lihicil Lessor as Tcn~nt ml\st cure c .. ny ·s\lcl1 dcf~ult 1 

s. At the reC!ucst of Lessee, Lc!:isor \·till e:cercisc 

anlr option of renc· .. 1al provided in Lease and the term of this 
: 

sublease Agreement shall be extended for. a period of time equal to·· 

th~ period of t'he :t:ene\•1al op·tion exercisedJ prov~ded, ho\·lev~r, the. 

said request shall be made at least tbir·ty (30) days prior to the 

ltis·t . d"-.y, .for exercising s.aid rene\"!al option un~er the provisions-· ---

of~Lease; ·-and .provided.:.. further-- that Lessee shall; at _the time of · 

the sai~··:rcquest, not- then ·be -in default···of any o£~-its oblig-ations 

und~r this Sublease Agreement. 

9. ~ ... Le!?see shall: not .. assign' _this Subleasa nox:..-~ublet:.:: ·:_ 

D~tnised~.PrQT•li~~s-.or .:an~P-~rt_ th¢rt)pf~·.no~~p_~:r;mit · any•: pa~ty._ .q_tb~:.~--
~~ - .. 

l! . . 
tli~ ··Lessee: .to ~use -or : occupy::t)'u~.:.:nerllise~ ·PremiseS'•·=·-

.~l~ 

8 



10.· Throughout·tbe··term of -this· Sub1.ease Les·sor shall .... 7 . 

pay the rent ·reserved·under.the terms .of ~ease to Landlord as-and·-

\"llleJ'i:.:.tbc.- ·same- becomes ··due- ·pJ:ovided· · tha£: Lesse~, shall: nave paid-~·~ n -
"11 . 

to:. ·Jlessor.. all:.-. rents. dl.te ·by :~es.see .. ::·::1'1itb;_-.tne·.··c>:oepti:on:=of ·.tb~f· . 
If ... 

~~~egoing ;- -L.essor---~hnll-:...be-4ln4er,- -no .:Pbligation .-to ~perform···any .:Q.f.·. · 

the terms, covenants and conditions to be perfo~med by Tcn~nt 

umer -the -terms of Lease. Lessor shall not do anything that will 

adversely .. affe·ct· -the ··use .. and- occupation of- Demised- .Prer11isea -by 

Lessee...:- Lessor ·-bas-~ obtained ··from .Land-lord .. under Lease. .:a: ·cov.ena:nt.:.: -· 
of; :-qUi~ ~enjoyment-; . --Lessor· ·herewith., ..ass.igns_-· to Lessee ::al~.:of.- .. 

Leosor!s r-ights·- under said -covenant .. and Lessor agrees to cooperate 
. . 

\·l~th. Le~see in .enfor.cing_ ·any.: of ... the .. remedies: .that~.might be:. ·· 

availab1.e ·.to r.~essec. by reason of· a."breacll.. of ·suc11· covenant ... ~-

':r• 

L~~sor covenants-that through~ut tbe term of.tbis.Sublcase~~o.long 

aS: Lessee f\llly ani .faith:fu·lly p_erforms -all the covenants and. · 
·f· 

conditions· hereof,- the rights. of .possession.of ··Dernised Premises 

by Lessee shall not be disturbed by any party by reason of the 

ac~s·:or Oitlissions of J_,essor • 

11. All noticc·s or de~~ ... nds reC1uil:e:1 or permitted to bo 

given or served pursu,.._nt to tnis Sublease shall be deemed. to have· 

been given or ser.ve:d on.ly if in \•ll.·;i.ting for\·:arc!ed by registered 

to I.~essor at: Food Falr Stores, Inc. 
c/o Real Estate D~p~rtmant 
3175 Jobn F •. Kenned.y Do\tlcvard-· 
Philadelpl1ia, Pennsylvania 19104 

:·· - --· 
9 



to Lennee a·t: Dart· Drtrg Corporation,-· Lc·e High,1a.y·· · 
3301 Pennsy Drive 
Lanc1over, l·ld. 1 2078 5 

by~:ServJ.ng. -notice· as -abo-~e .provided •. 

1-' 
12 '\ .... L 'h IL. . 11 ' . • .• . d . ~·.... ..&. • 

~-.· • essor: ~s a· - pay:-:C!-_ :: comruss1ons:··.· ue·--~e &.~ 

Ziegler Corporationby-rcason-of·the negotiation~or ~onsu~mntion 

- of. ·.this· I.ec:;.se. J ... essee shall indem'ini·fy·;and bold .Lessor:harr,lless·-. . 
of· aild fron1 any ··anct .all. -:-clair•\5 ·of· an~r Bro?:era-·ol.· -=-otbet:· pa~es· ·-:_~ I .. 

;. 

c~aii'itfn;t. t_o 'have. de?al.t· .\otith'. Lessee- in :.the: negotiation ·or_.· .. 
-!. 

collsu::~~·Lation of .'this .transac-tion...·. 

IN t1J.T£1ESS -\\'J-IEREOP 1 the par·ties. have executed this 

S~blcasc-the.day and year first above mentioned. 

-. 
A':t~TEST.:. .. _ .-:oOD FAIR ~'l'ORESI I11C..---

AT~'ES~':· 

10 



--S'l'ATE OF PENNSYLVANIA 
COUNTY OF PHILADELPHIA 

: 
: 

ss .. 

On this· 29th day of December 1968 , before 
tAA appeared Jack M. Friedland 
and Samuel Forman 
to me personally known, who being duly sworn did say that they are 
President and A~st. Secretary of FOOD FAIR STORES, INC. 
respectively, and ~cknowledged·that they executed:the foregoing.instrument 

. as .. the free act and deed of the said corporation, and that the ·soal· affixed 
· thereto··'is-. the-:: seal._o£ .. the. .said· corporation,-- which was affixed by· -order of.._· 
the_ :Boar.d·_·of~·Direc:tors:..-Of ..said. corporation •. 

Wi'tiless.-·my :;~ana·. and=- seal.--:.:..._ 

. • 
: 

ss 

- .,J-. ~ On this .S/.-""' day_of _t2"'1r.~-~:......,.,r 

me .appeax,:ed · ~'J./J__,./- .. $. ~- ~ .? 

JOH~.£.-.. CW.R -

. Notary Public. Philadtl~lel~;ft.il.l(e!~hla Co. , 
My Commission-U;Jires Aupst 14-..19~ .::::: -

.. 

19 ~ /'··· before 

a~d {!;Lc. .. ,bcv· £'. .JL: ~-
to nc . · ~ersonally )tnown ,~ho being duly S\-lOrn did say that they are • . 
President and .~:t~~ of "#a1r./ Ah,u-- ~lt:.--rp<--"U'C.-&a--~ 
respeetively, and acknm-11;figed that they executed the f~regoi&g instrument 
as the free act and deed of the said corporation, and that the seal affixed 
thereto is the seal of the said corporation;·· which was affixed by· order of 
the Board of--Directors of said corporation •. ·. 

Witness. my hand and seal. 

Notary Pu'lS'iic 
(i::'f t~::1issl::t: ~Yt'l•~ J.u!t 1•.!~~! 

1.1 



GUARANTY 

In consideration of. the sum of ONE DOLLAR .. ($1.00) 

and other·good and valuabl~ consid~ration, the undersigned 

does hereby- guarantee FOOD FAIR· STORES, __ INC., its successors 

and-assigns,· that-the undersigned·will-·fully, promptly and 

-· 
faithfully perform all of the. terms,. covenants, conditions, 

prov.isi~ns;:-and·. obligations.· imposed -upon :·the-·-Lessee -by:--the;:._ 

--Sublease--:AgJ;eement:.,of -.even-.date~ including =-but :not ·limited::-to--~ · · 

. · the . .:_p·ayment -.of.: all..:~ inon~tary ~ qbl-igations:-contained~r:·.referr.ed.:~.~. 

to:- in said- Sublease-Agre·ement-·espec~ally- ~nd.= particularly the 

· covenant (s)- to pay- rent.:. 'l'he undersigned -does ·furtber:-·covenant 

and ·-agr~e ·that- neither· the· Lessor in·'the.::S~lease-Agreement· nor-:~ 

· the·:~Landlo·rd: named ··-in-- the--I .. ease· o·f- August 29;·-·-1960- shall be~ 

required to give -to- the undersigned nor shall the: undersigned 

be entitled to z;eceive any notice of any __ kind whatsoever .. 

pertaining to the Sublease Agreement or the Lease Agreement. ~e 

undersigned ·:hereby consents to the amendment and/or modification 
. ·• 

of the Sublease :·}.greement at- any· :future. time.-wi thout . .-requiring. 

. any· consent- of· "the undersigned ·Guarantor;_. 

WITNESS the hand and seal of·_ tbe:Guarantor. this -31#-. 

-day -oh .19(/1. 

ATTEST:·· D~RT-DRUG CORPOR~TION 

\
. ' . '"" J· -: ____ ____ 
\ ~-_____....- i _,/ 
·~' . Jl~ 

· ,, ;;r1 12 
f· t,)Y•" . 



"EXHIBIT B" 

A.¥.EtiD~1E~'"T OF SUBLEASE-

', 

TiiiS .»1EliD~IEI-ir OF -SUBLEASE dated i:nis ~.-il day ·of 

'. 

' '· 

1ib nt it. rJ !'.:· 1969,_ by' and batween FOOD· FAIR S'l'OP.BS i- ItiC~·;:· a···-· 

·: ~~ertnsyly:£1ilia·.:..corp.o~ationr(h~.rein·afte·r · called : "Le·ssor~):-::-anct DJ'.RT::.. 
•· ;, . I - • -

-4~ ' . - . - . . . - -· 
~pRUG.:.CORPOR:i\T:COl;i7.:LE-THI~.&;·lAY-~::a· corpft:cution:..-o.f ~be~=st~f~-~--

• (he·reinafter ·called _"Lessee") 

-~:29 ~::~gs-o·~-le~sad. c-ertain pr£mises to· ·.:VIRGii:-liA _ SU:E?Eit.J:'Co!l-·l"1.:tR ·.-­

'" 
· ~S~OrtES ;. 11-:c·;-; \olhich lease by mesne ass~ gnr~ents· suhsec,t1lently.- . 

.. 
_..; 

··::.b!!ci-4.na~ .vested in Fooa Fair Stores, Inc. • the abovo-nr.r-1ad L-essor. 

an.q 

t~1BREAS the· above-n~~ed Lessor ente~ad into a Sub-• 
'lei~se Agrec:.r,lent dated DGcembsr 20. 1968 '"ith Dart Drug Corpora-

· ql\Csi::etl- tl1e above-n~!nod Lessox:-to- C'..~ancJ th~-Sublea2e ~gre~:.;ncni: 

··.: ·to Pl~ovid~ for.- cer\:~in -i t~ms thet ware- not con·cnincd ~~j .. thiti ·_ 
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l:O~i,- 'I·BERBi'OR~, in: considaratinn· of the sum of 01~ 

PC!-rties hereto hereb~··mutually agree that the_ Sublease Agree­

ment dated Decemb~r 20,. ·1968 is hereby a.'Uended and tbe ·following 

paragraphs numbers 13 and 14 be added to and made a part of 

said ·sublease.Agre~~ent as though the same wer~ fully incor,po-. . . . 
rated.in_the o~iginal SUbl~ase Agreement as follows~-

13 .~- .~. J:n · 'bhe ·~event-thai:- the- .. Landl.or.d.: named·_ ~i-n~:the ---

Lease Agreement··· dated·. August: 29, ~1960~ ··i-s ·.in· ·aefaul t·· ·for= whicn ::. 

the Tenant (now Food Fair Stores, Inc) is entitled-to an off-sot 

against the· rental ·expre·ssed to be paid under the tenus· of said · 
... . ..... 

·-~ease dated August 29;- ·1960· and- if said off-set. -is gra.l'lted.·to y~:; 

I·· 
I .. 

. Food E'air. Sto·res,_· .inc.- th-z:il the· Subtenant. (Dart Drug .. -Corporation, ··· 

x.ee .. ·aigm1ciyl, shall; not·ba -liable to Food ·Fair stores,· xncr-. for-· 

any greater amount of rental for the period of .time for ~1hicb 

the off-set is applicable than the ~-raount paid by Food Fair· 

Stores, Inc. to its Landlord. This provision ·is upon the· 

express understcmding that Food Fair Stores·, ····Inc::·-··sball not ba­

iiabie . .'for the. di-fference or ·any por·tion. of. the- difference re-

preser,ting tho ~"nount or m.1y portion. of the· c!ffiount· ·of the··off-
: 

&at. .It being furt:her distinc·i:ly understood that- it .is the 

intentlon-of -the partieo hereto ·(Food Fair Stores, _Inc. ·and 

Dart Drug Corporatioa·, Leo Eigh\·Iay) · tlu~t tho ar,\ount of money.·-· 

.14 



/ 

to b~ pnid to the Lc-.ndlol:d of Food Pair Storas, Inc. ana 

~mount of money to be paid by Dart Drug Corporation, Lee Eigh\·74'Y 

t~ Food Fair Stores, Inc. shall at all times, urider the teuns 

of the Sublease Agrea;.tent, be one an.d the smne. 

14.- In the event.:·the Lan:llord in the lease dated.· . 
. 

·August- 29,:7 -1960 is in~default and because of said···aefault··the·--

~en'711t .. ther.ain. (no\f ;Food .. Fair· Storas. Inc:.-) has_a- right -to.:. 
ji ; 

. ~ermin~~e- or-ce."!cel said Lease, then in such ever&t i.f ·the' .. Sub~·-

!renau&t (Dart Drag Corporation, Lee ·High\.:ay) ·desires to hsva the 

-~eas'9· dated.~'Augu~t· .. 29,;·-.196·o· .. : ·tcr.'!linated ·it _\-1111.:.:-so. advJ:s3·-.:Food:...-.:·_· 
;; : .. -·. . 
ii . ' 
~air:."Stores;- Inc.;-· in-~riting· t_o ::.tba't:.;effeC:t: and -Fbod.;.Fail:·-Sto-r-as; .. ;,·~: . - . . 
j; . 
~nc-r.::..:agr~es --~to :·cooparate..:.:wi~h..Dart ··Drug-~ <:;orporc! t-ionj-:-.. : L.ec;J"~·Bigh,_~ay: ;; 
~~ . . ~ 

··~in: secur-ing···a teri\\ina"tion. of·-.the~Lease· dated· Augu~t-· 29~:~"19~~::=- ~-. 

--8.."1d··-i"f ··thQ -Lease dated Augutit .29, 19so·.·is .te-1.-ninated .tl1~ the::- · 
J· 

$ub"l.ecise· dated. nece:~.lber 20;:~~1.958·· sl1~.11·· ba ,sim\lltanaol..,s1y: ·ter~:-~;. __ 
ji 
l: 

~inatoil. ; .. ~hi:S: irr1der.stC\t'lding· a.pd .. agra_p.;-aent is inado~_-.\,pOI!." .tl",e-.:! .. :. 
it . . 
fJ 

7'.~;,._.-prass. · cot&cli tion' 7.thctt:. Dart.. ·D.ru-g ~o:cporz:.tl.on,: Lea:IIigh;·~clY l'Iill: -. · 

reiQburse ~nd indemnif:y.Tcnant for auy cost, e~~~nces or oth~r 

su..r:ts of money sper,t to bring ~.bout· ·the_: te:onin~t.ion: ·of· ·said Lc-:~~a: 

to -·t'he -end c.:nd ·intent-that Food Fair. Stores, Inc.- flllal .. l.-~11ot~: 
.. 

~uffcn.·--any_ monetc:~ry l:oss.;. for~ ·coope1;~ting "\·~ith. D~~l:· Drug. ·cor~--
, . 

. poration·,::··Le.a. ·High:·tay. ·in ter&ninating 't)le:.-Lear:rc :'SO ·that ·tl13 St.~b.- · .. 
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... 

g~tioris un·cil saic.l Lett so da'ct!d Auguct 29, 1960 ~'~hd .snic1 St.".D~--

lc·aso 

~t is hare=by understood ~~d agreed t11=1t tlac S\1.blc<t~c 

l:.grcc;:·:ant c1ated Dccembar 20, 19GS c-~rul all. pro\7is5_ons C' . .nc1 con-

Clitionc co;:-... t,d.ncd thc.rcln ari! h~l~chy ratif5.ec1 c.:.nd confil:i."tcd, 

the only pu~se of this A~end~ent being to add to said Sub-. . 

lease Agre~~en~ tha above paragraphs numbered 13 and 14. 

Itt-WITl~SS l-i.HEREOF;, .. this A"\lendrnent of ·Stlblease· _has·--~ 

been duly executed by t~a parties beret~, intending to be -

legally bound thereby-,. under seal as of the --day- and .year-· first . .:. . 
. 
~ove \·rri tten .-- :..; _ 
.; 

;· .. 

AT-l'EST :--:::- ~ 
·' 

....., ____ ,'-""'....,.··~ 
APPRO\' At ; 

!~~-
R~:·I~.-

I I . 

-.EY 1.: ···-··. 
·~ - . ·~ 

--.----

FOOu:.FAIR ·sTO"RES;~:=-It~C-~~ 
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AGREEMENT 

This agreement is the same as the agreement 
on Appendix page 188. 
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SCimDUL~ ''B •• 

It is underGblo~ and ntread t~t the plans and epec1!1eatiuns rcfe~~ 
to :l.n tb1a .1C4s~ agrec~nt ahr"lll be aubatanti.ally oioila~ to tt1e 
p~ ... 8Dd·.sp=iilcat1ons usod ~Food ~ir -··c ··e D381 located. at ::.:;·: ,_ 
Severna Par'-G ·Jfaxyland~ ~ept-for tha:folloll'ing: 

. ~ .: ~·- .. 

1. Beati~.of tt1e.lili!in. store-a~ sbal.i. be tlu-o1Jf5b. d-uctc.·: ·· 
b)' eteao co:&.lu ·an4 sas :fired Yo~·k Sit:i.pley steam.- ooiler. ~ _. 

-·· Pe~~~e-.: ·:lleat.i.ua . in b:arebouse to·. be replt!r etet!rl: t.e1t-.!.~. :- ..... 
blouc:s •. 

2. Pibel:t:;bss ceil.!az ,aecori!1ug ~ ' 
accepted. r 

- 3. Jtock 'bt!t ·a11d ·pla:sto~ ma~. bit ue~ ... ~~ 
8 1 level.···. 

__ _.,., 

• .1";.': ••• :.· 

·. 

zo 



TEMPORARY INJUNCTION r-- ---- ----
THIS CAUSE came on to be heard this day upon the Petition of 

Douglas L. Pierson, counsel for the Complainant herein, who has 

alleged and established for the Court that his client will suffer 

irreparable harm if this Temporary Injunction is not granted, and 

it is therefore 

ADJUDGED, ORDERED· AND DECREED 

1. That the Defendants Morton E. Kalus, Emanuel s. Kalus 

and Paul I. Burman be and they hereby are enjoined from evicting 

the Complainant Food Fair, Inc., from the premises located at 

the corner of Lee Highway and North Harrison Street, Arlington 

County1 Virginia, until the further order of this Court; and 

2. That the effect of the ten day notice seeking to 

terminate the Complainant's leasehold interest be suspended 

pending_the further order of this Court. 

AND IT IS FURTHER ORDERED that this temporary injunction 

be effective until ~ o'clock noon on Friday, May 6, 1977, 

at which time said injunction shall stand dissolved unless 

sooner enlarged. Upon said date at 10 o'clock A.M. the cause 

shall be called on the docket of this court at which time the 

parties may be_ heard on motions to dissolve or enlarge this 

injunction-. 

IT IS FURTHER ORDERED that this injunction shall not take 

effect until the Complainant or someone for it has posted'in 

the Clerk's Office of this court a bond of approved surety in 

the penal sum of $2 1 000.00 conditioned according to law. 

21 



IT IS FURTHER ORDERED that the Complainant shall forthwith 

have certified copies hereof served upon the Defendants. 

Entered: April 29, 1977. 

WE ASK FOR THIS: 

LAW' OFFICES OF: 
Soutzos & Pierson 
301 Maple Avenue West 
Vienna, Vir inia 22180 

By: -~ 
Complai~ant 

l . -2-

Judge 

--···'" 

... -.-~--· -........... _ ··-·· .. -.. -· ..... ~--· .-......,....-· 
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--· ----------

mm NCM the Defendants I z.t>rton E. Kalus I Ehlanuel s. Kalus and Paul I. 

Burman, by counsel, and say that the Petition for Declarat:Ol:y Judc:PDMt and 

Injunction is insufficient. 

NIE!REtORE, the Defendants, Morton E. Kalus and Emanuel S. Kalus pray 

1 that the Cal1?1ainant's Petition for Declaratory Judgment and Injunction be 

dismi.ssei with prejudice, that the Tellq?orary Injunction be dissolved and not 

enlarged, and that said Defendants recover costs on their behalf expended. 

tt.U~ti' & ARriS 
4660 KelmPl:e Avenue 
SUite 100~.· 

l-DRIW E. I<ALUS 

EMANUEL S. KALUS 

By Counsel 

Alexandr~, y~~ 22304 
751-860.0. . 
Counsel for· Defendants ~rton E. Kalus and Doanuel S. Ka.lus · 

. ·t!&<l:IE'ICATE··OF ·'SERVICE · 

I bei:eby certify that a copy of the f~ing DemUrrer· was hard-deli 
on Douglas L. Pierson, Esquire, CX>'WlSel for Food Fair, Inc., at Suite H, Section 
4, 301 Maple Avenue, West, Vierma, Vi.rgin:i.a 22180, and toLe Roy s. Bendheim, 
Registered Agent, 119-121 N. washington Street, Alexandria, Virginia, Registered 
Agent for Defendants Dart Drug ~ation, Vi.rgin:i.a, and Dart Druq Corporation, 
a Delaware Corporation, this b ~y of May, 1977. 



F:lz, -- ~ 
- b A14r ~() 

c~rctJ'i l1D 6 lo-., 
· 'OPPOSITICE OF ·oEFENDANTS· IDRION E• ·RAWS AND ~ 'I Co!., -i. &. ~/) 

. ·mwrum:. S. "KALUS TO '1DfPORARY ·INJUNCTION AND '10 ~ ~1.:. ~((, 
. "PETITIOO 'FOR ·n~RY ~ ··AND·'INJUNCTION 'OF FOOD FAIR, .. ,,., · . Cl~.-~ 

.. ~ .. ~·· i~ c,,,. 
· Defendants Morton E. Kalus and Emanuel s. Kalus (hereinafter referred 

to collectively as "Owner"} have filed a Demurrer to the Petition for Declara­

tory J~t and Injunction. This Opposition is filed directly in response 

' to the· Temporary Injunction and seeks the ixmeliate dissolution thereof 1 and 

opposesthe enla;rg~t of the aforesaid'Tenporacy Injunction. 

BACKGROUND 

During the time Food Fair occupied the premises oovered by the subject 

lease, there were no problems between Food Fair and the Defendant OWners of 

the premises. The relationship was amicable and cooperative and no substantial 
diE;putes ___ over the premises or the lease arose between the parties. In- '1969 -

Defendant Dart Drug took over the premises by a sublease with Food Fair, to 
I 

which the owner was not a party. In .1974 and 1975, Defendant Dart Drug under-
. . 

took to :install air-conditioning on the :roof. The owner was not notified as 

to Dart Dr:ug' ~ finished plans prior to the renovation involved with the air­

conditioning. In 1975, ~t>rton Kal~ observed extensive aiXi llUllel:OUS problE!ItB 

caused by the renovation work and installation of the air-oondi.t.:i.on.ing equip­

manton the roof of the premises. There was extensive damage and water seepage 

caus~ further ~ge and safety hazards within the bu:i.l.d.ing itself. Upon 

notifying Food Fair, the Tenant under the original lease with the OWner 1 to 

make the necessa:cy repairs, Food Fair ~ turn notified Dart Drug Corporation 

on September 9, 1975, that it was in default under the sublease section 7 

and notified Dart Dr:U9 that it had conmitted waste to the premises including 

.as to the installation of the air-conditioning on the roof. (See Defendant's 

Exh:ibit J: ) ·• In 1976 Dart Dr:ug notified Food Fair and the OWner that Dart 
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I>J::ug was experienc:i:flg serious roof leaks at the subject pr~ses. In response 

to this, Food Fair wrote a menorandum dated NOVE!Ilber 15, 1976, lmich stated 

in pertinent part that the problems conceming the 11roof leaks, damage to 

canopies, sidewalk repairs and other exterior structural problems. • • have 

been caused by Dart Drug alone.". (Defendant's Exhibit .:zr) ·At that time, 

as before :in 1975, Food Fair supported the Owner in the position that (a) Dart 

Drug caused the damage to the roof and other parts of the premises and (b) 

Dart Drug was responsible as sublessee for seeing to the repair of the danages. 

M:>reover,· Food Fair maintained the posture that it was obligated under the 

lease to see that these repairs were taken care of or else it would be in 

default and this is indicated by its very position and notice of default in 

its letter of September 9, 1975. Finally, .in 1977, that Dart Drug maintain~ 

that roof leaks on the premises were causing damage and Dart Drug wuld with-

. J;lold paynents to Food F$ and in turn Fcxxl Fair would withhold paynents to 

the OWner. Shortly thereafter, Dart Drug withheld paynents to Food Fair and 

! 
, I 

---- in 1:un1FOOd Fair withheidpayiDEmfS-to the o.mer-,--giving ~to the-~--·-s..__ 

at hand. 

OBLIGATION UNDER LFASE AND SUBLFASE OF 
. FOOD FAIR··AND .. DARl'· DRUG· '!O··E:Jm:R 

1. !t>rton E. Kalus and Emanuel S. :Kalus are the successors in· interest 

to Paul I. Bunnan, a ·Defendant named herein. (See also Affidavit of !t>rton E. 

Kalus, attached hereto) 

2. As pointed out above and in the Affidavit of M:>rton E. Kalus, Focxl 

Fair never had arr:1 real dispute with the Owner as to the lease or premises, 

including as to the maintenance of the roof and the performance of work in­

volving other non-structural items by the Tenant. However, the Teuporcu:y 

Injunction and the Petition are essentially attenpts by Food Fair to avoid 

maeting its clear obligations to the OWner and Landlord under the lease with 

the Owner, incl~g ~g a position which is in effect a ~finnance of 
' 25 



~-------·--

its ~-standing position that the Tenant was obligated to maintain the roof 

a.nd sidewalk under said lease. And in turn, Food Fair is further att:eapti.ng 

to avoid its obligation and its position as to the obligation of the sublessee, 

Dart Dx:ug, to see to the maintenance· of the roof, sidewalk and other non­

structural items. In this ~ght, for reasons of its own, the catplainant 

Food Fair sinply does not want to face up to dealing with its own sublessee, 

Da.rt Dx:ug, on the issues of roof and sidewalk maintenance.&> Food Fair • s 

.. much • . .... \... ,... __ t"tif'. _, ... .:-- "gh "f the CX>noern l.S not S0 J.rrepara,ule '.ICU.lll 1t ,,;.LCLLUIO Jn :t ensue l. 

o..mer takes legal steps to ;r::ightful.ly enforce its oontract. Rather, it is 

oore Concerned with the bothersane task of living up to its oontract with the 

OWner aiXl to enforce the sublease ~greement between itself and Dart Drug, to 

which the OWner is not and has not ever been a party. 

3. As pointed out in the Ba~g:round above, Food Fair, as Tenant on 

the lease, and lessor on the sublease, has been aware of the problems relating 

to the dispute over the roof and sidewalk for a long, long time, at lease since 

· 1975. (pefendant's Exhibit Z ) 1tt>reover1 Food Fair has for a long time 
- --------- -- --- -

acknowledged the duty of the Tenant to maintain the roof and in aro.1 event to 

repair damages where Tenant was negligent and responsible for making changes 

on the roof. Consistent with this awareness, acknowledgement and posture, 
I 

Food Fair specifically gave Dart Drug notice of default in its letter of 
j I 

September 9, 19751 and subsequently amtinued to force Dart nrug· to make the 

necessary repairs. 'lhus·on October 27, 19751 Thanas F. Frick, general attorney 

for Food Fair, not:i..fied M::>rton E. Kalus that Focxl Fair was tak:i.nq appropriate 

action on the letter of October 23, 1975, fran Mr. Ral.us about :roof hazards 

still not taken care of. (Defendant's Exhibit l'ii7 letter of October 23, 1975, 

·a.'ld Defendant's Exhibi.t:i~, l~ter of October 27, 1975) 

4. )breover I Food Fair has had a long I long time and great opportunity 

to ta.ke care of the roof and sidewalk problem in conjunction with Dart Drug, 

as Tenant resp:msible to the OWner and as lessor to_ whan Dart ~, ~ sub-
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Ye~, suddenly, in March, April and l1ay, 1977, Food 

Fair has tried to wash its hands of the whole matter and act as if (a) it had, 

and has, ·no duty in respect of its lease agree:tent with the OWner as to repair 

of roof and/or $idewalk and other such non-structural itemS; and (b) that in 

.effect there is no relationship between the damages to the roof ~tenminq fran 

activities in 1974, 1975 and 1976 by Dart Drug, and current probl~ with the 

roof • In OOxrespolltlence dated March_ 141 ~977 1 April 21, 19771 and in· the 

pl~g at hand, Fcx:xl Fair has acted as if it never heard of· its obligations , 
UDdet' the lease with the Qw.tter or its sublease with Dart Drug.(JJe,~,;tt~litlvTJ 
~~N1I1T NO·;E 4#111 .II) 

5. In response to paragraph 7 of canplainant' s Petition, the Defendant. 

OWner did not accept the aforenentioned sublease agreement, but rather was 

provided a blank copy of the 11contenplated sub-lease with Dart Drug" f:ran 

Food Fair (see Defendant's Exhibit ;JZl? letter of J:>eceniDer 24, 1968, fran 

Marvin Williamsl. Ultimately, as pointed out in the Affidavit of z.t>rton E. 

Kalus, an amendment to the sublease was signed and additions to the sublease 

~e added which included the provision which in effect said that Food Fair 

oould withhold rent fran the OWner, to the degree Dart Drug withheld rent fran 

Focx1 Fair. No notice or acceptance of this provision was ever provided to or 

made by the OWner. ~reover, contrary to ~agraph 8 of canplainant's Petition, 

the dispute is I?etween and am:mg F~ Fair, Inc. , as well as Dart Drug and the 

Owner. But m:>re basically, the di~te involves the enforcement of the contract 

between Food Fair and Dart Drug, which Food Fair is refus~ to undertake. 

6. · There is no daoonstration of or basis for irrepar~le harm or 

injury facing Food Fair in the event· that the Injunction is dissolved or that 

the Injunction is not extended. . 

WHEREFORE, the Defendant OWner prays that this Honorable Court deci-ee 

the foll~g: 

FIRST: That your Defendant OWner is granted leave to take such action 

against Food Fair as is provided for in the lease, pursuant to ootification 

27 



---already given by letter dated April 19, 1977, with return receipt delivery ~ 

dated April 20, 1977, f:rom which the ten-day notice period under paragraph 

36(pl ~; (D£reN~AtfiTJ £,'J/tl!4tr J\11. ifii ) 
SEXXH>: That this Honorable Court rule that Food Fair is to take such 

action ~gainst Dart Drug under its sublease therewith as to enforce its rights 

ana to require Dart Drug to neet .its obligations under said sublease; 

THIRD: That Food Fair be required to· pay in the full $3,.070.83 

xent due. and payable for the nonth of April, 1977, over to the Defendant OWner, 

not withs~g paragraph 13 of the sublease, in as much as said provision is 

of no effect as to the o.mer since it is not a party to said contract nor was 

aware of it nor approved it. 

THIRD: Thclt this Honorable Court. ent:e:r any further decree as the 

-natw:e of the <:g;x:>sition may require and to equity may seem n.ecessaxy, meet 

and just. 

... ..~...~.~ .. ~ & ARl'IS 
4660 Kennm:e Avenue 
SUite 1001 
Alexandria, Virg:inia 22304 
751-8600 

M:>RIUN E. KAWS 

EMANUEL S. RAWS 

ByCoWlSel 

.. 

Counsel for Defendants M>rton E. Kalus and l!manuel s. Kalus 
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ANSWER AND GROUNDS OF DEFENSE 

COMES NOW defendant DART. .DRUG CORPORATION, by counsel, 

and for answer to the Petition for Declaratory Ju~gment states 

as follows:· 

1. It admits the all~gations in Par~graphs 1, .2,. 3, 

4, .5 1 .7, .8 1· 10, _13, 14, .15 and 16 of the Petition. 

2.. It. denies the all~gations in Par~graphs 6 and 9 

of the Petition • 

. 3. It is without sufficient .information or knowle~ge 

_to admit or deny the all~gations in Par~graphs 11, 12 .and 
•. 

16 of the Petition and therefore denies same. 

4. It states that it has not breached any terms of 

its sublease. 

5. It states that it has done everythi~g required 

of it under its leasehold contracts. 

6. It states that defendants Morton E. Kalus and 

Emanuel s. Kalus and Paul I. Burman have failed to live up to 

the terms·of the leasehold contracts and that Dart D~g has 

done all that is called for under the leasehold contracts, 

and has not withheld any sums of money not proper under the 

leasehold contracts. 

WHEREFORE, the defendant DART DRUG CORPORATION 

REQUESTS: 

A. That Morton E. Kalus, Emanuel ~. Kalus and Paul I 

Burman be enjoined from evicti~g them and Food Fair, Inc. 
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--· ··~---·. 

from the premises as requested. 

B. That this Honorable Court suspend 

the running of the ten day period until it has ruled on the 

issues in this matter. 

c. That this Court find that the defendants 

Morton E. Kalus, Emanuel s. Kalus, and Paul I. Burman be 

responsible forthe,roof and sidewalk of the subject premises. 

D. That this Honorable Court enter any further 

decrees that to the Court may seem necessary, meet and just. 

BRAULT, 

DART 
DART 

By:~--~'-~--~~~--~------Charles • Geschickter, Jr. 
10533 Main Street 
Fairfax, Virginia 22030 
Counsel for Defendant Dart Drug 

VIRGINIA, AND 

I hereby certify that copies of this pleading were mailed to 

all counsel of record this 24th day of May, 1977. 
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. -- ··~ ___ .. _....... . ---· ..... ~ . 

TEMPORARY INJUNCTION 

THIS CAUSE came on to be heard this day upon the Petition of 

Douglas L. Pierson, counsel for the Complainant herein, to enlarge 

the original Temporary Injunction entered in this matter1 upon the 

appearance of counsel for the Defendants, Morton E. Kalus and 

Emanuel s~ Kalus in opposition thereto1 and upon argument of 

counsel; it is therefore 

ADJUDGED, ORDERED AND DECREED 

1. That the Defendants Morton E. Kalus, Emanuel s. Kalus, 

anc;l Paul I. Burman be and they hereby are enjoined from evicting 

the Complainant Food Fair, Inc., from the premises located at the 

corner of Lee Highway and North Harrison Street, Arlington County, 
ffi ~f "I ~ ~~ ~ Virginia, until the further order of this Court; and 
0 I ,.., I 
~i e, ~-- 1 . 2. That the effect of ·all ten day notices whicl_l have been 

~ ~ I delivered to date and which are delivered during the pendency of 
6 ql II . ~ ~i ilth1s action seeking to terminate the Complainant's leasehold 

! ,j 
tl ~ !!interest be suspended pending the further order of this Court. 

~ ~ 10< II AND IT IS FURTHER ORDERED that this temporary injunction be 
tl 2 ti 'I 

iieffective until 12:00 o'clock ~oon on Wednesday, June 1, 1977, at 
I! 
!!which time said 
I' 

injunction shall stand dissolved unless sooner I 

i 
l 

·j1 enlarged. Upon said date at 10:00 o'clock A. M. the cause shall be 
!• 

:·called on the docket of this court at which time the parties may 
sl 

i. 

:be heard on motions to dissolve or enlarge this injunction and to 
ii 
;:argue all preliminary matters concerning this cause. 
q 
I• IT IS FURTHER ORDERED that the bond previously posted by the ;j 
I 

~Complainant shall remain in full force and effect. 

I IT IS FURTHER ORDERED that the complainant shall forthwith 
t 

l have certified copies h~reof served upon the Defendants. 
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'Au1. , 1977./U ·WJ. 
1~ day of ENTERED this 

WE ASK FO~ THIS: 

LAW OFFICES OF: 
Soutzos & Pierson 
301 Maple Avenue West 
Vienna, v· ginia 22180 

SEEN: 

By: 
~C~h-a-r~e~s~~~--~~~--

and PALMER 

Counsel for Dart D ug Corporation, 
Virginia,and Dart Drug Corporation 

JUDGE 
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_.......__ ..... __ --· --· ·--··--·- ·-. 

DECREE 

THIS CAUSE came on this day to be heard upon the Demurrer 

formerly filed by counsel for the Defendants, Morton E. Kalus 

and Emanuel s. Kalus, and upon the Petition of all parties to 

set a trial date in this matter and to release a portion of the 

rental payment held by the Complainant to the Defendants, Morton 

E. Kalus and Emanuel s. Kalus, and 

IT APPEARING from the pleadings and documents formerly 

filed and read in this matter and from the argument of Counsel 
I 

!! that all of the grounds for the Demurrer should b~ overruled, 

l! . . th f . 111t 1s ere ore 

r ADJUDGED, ORDERED, AND DECREED that the Demurrer filed by 

the Defendants, Morton E. Kalus and Emanuel s. Kalus, is hereby 

overruled; and it is further 

ADJUDGED, ORDERED, AND DECREED that Counsel for. the 

Complainant is hereby authorized to release the sum of TWO 

THOUSAND TWO HUNDRED NINETY-ONE and 83/100 ($2,291.83) DOLLARS 

j to the Defendants, Morton E. Kalus and Emanuel s. Kalus, which 
.I 

II sum represents the payment of the rent for the month of April, 
-II -
:!11977 less SEVEN HUNDRED SEVENTY-NINE ($779. 00) DOLLARS which is 

ll still in dispute, and it is further 
·;I ,, 
l; ADJUDGED, ORDERED, AND DECREED that the Temporary 

J r 
!; Injunction formerly filed and entered by this Court in this 

i matter be extended until 4:30 o'clock P. M. on August 2, 1977; 

' and it is further 

ADJUDGED, ORDERED, AND DECREED that this case be set on 

·: the trial docket for August 2, 1977 for a hearing on the merits, 
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_.,......... ......... ----··-·--·-----·-- --.. -· ..... ------,..~___....-

!~ and the Clerk of this Court is hereby directed to take whateve~ j 

t action is necessary to place this matter on the aforesaid docket. I 
I 

I 

I 
t 

AND THIS CAUSE IS CONTINUED. 

ENTERED this ----

LAW OFFICES OF: 
Soutzos & Pierson 
301 Maple Avenue, West 
Vienna, Virginia 22180 

By: 
~----~~--~--~~--~ Counsel·for compla1nant 

day of--------' 1977. 

JUDGE 

I SEEN: 

I 
I 

I ., 

I 

I! 

'I I! 

BRAULT, LEWIS, GESCHICKTER AND PALMER 
10533 Main Street 
Fairfax, Virginia 22030 

By: 
~C-o_un_s_e"="'l--::::f!"""o-r~D-e-=f:-e-n-=da-n-t-s-

Dart Drug Corporation, and 
Dart Drug Corporation, Virginia 

SEEN, EXCEPTIONS NOTED: 

WI.LKES & ARTIS 
4660 Kenmore Avenue 
Sui 1001 
Ale dria, 

v 
ounsel for Defendants 

Morton E. Kalus and 
Emanuel s .. Kalus 
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THIS CAUSE came on this day to be heard upon the pleadings arxi 

not:icms fonnerly filed, read, and argued; upon the trial of this matter by 

tlle Court witOOut a jury; upon the evidence and tes~ presented at said 

trial; and upon argument of counsel far all parties, and 

IT A'PPFARlNG that the prayers of the Cooplainant, Fcxxl Fair, Inc., 

should be granted, an:l 

IT FORl'HER APPEARING that the Defendant Lanllords, )t)rton E. Kalus 

and Emamlel s. Kalus bave the legal responsibility, by virtue or Paragraphs 
I 

16, 21, 22, and 52 of the subject !ease Agl:eement, dated August 29, 1960, to 

~ arxi keep in good repair the outside walls, roof, and all other outer 

portions of the demised premises, which axe not decorative in nature, including 

the external fabric of the roof of the prani.ses and the sidewalk surzounding 

·and adjoining the premises, and 

IT FORl'HER APPFAR!l\G that the Defendant landlords, Morton E. Ral.us 

and Flnanuel s. Kalus, have failed tO estahJ ish that the instant· repairs 

necessitated by leaks in the fabric of the roof and the buckling of the~ 

walk wem caused by any negligence on the part of the Cooplainant or the 

Defendants, Dart Drug COl:plration, Virginia aid Dart Drug COrparat:ion, so 

that the Cooplainant and Defendants, Dart Drug COrparation, Vixgini.a and Dart 

Drug CoJ:por;ation, were legally justified in withholding the auamt of $779.00 

fran their rental paynient for the rronth of April, 1977, to ~ .of the foregoincj 

refermd tO in this DeCJ:ee, oo~ for the Defendants. I<alus and Kal.us ~Y 

excepted, it is therefo:re 

AillUIXZD, ORDERED, and DEX::REED that the DefeiXIant Landl.ol:ds, )brton 

E. Kal.us and Emanuel s. Kal.us, have the legal responsibility, by virtue of 

Paragraphs 16, 21, 22 and 52 of the subject Iease Agreement, dated August 29, 
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1960, to maintain and keep in gocx1 repair the outside walls, roof, and all 

other outer portions of the demised pzem:i.ses, which are not decorative in 

natw:e, illcl.uding the extemal. fabric of the J:OOf of the premises am the side­

walk sUJ:'lXR.JDiing ani adjoining the prenises. ~, the aforement::l.anec 

Defendant Landlords shall not be responsible for said mciintenance, if xepairs 

am necessitated by the negligence of the tenant, its agents, or assigns; and 

it is further 

AmUDGED, ORDERED, and DEX!REED that the xepai.rs to tile maf and the . . 
s:idewalk which tere · the subject of this litigation \ere not oocasicmed by any 

act of negligence by the Defendants I Dart Dl:ug Cmporation, Vil:ginia and Dart 

Drug Coxporation, or the CCDplainant, or any of t:heh- assigns or agents; ani 

it is further 

AllJUDGED, ORDERED I and DEa<EED that the $779.00 placec1 into escrc»l 

by the CCmplainant be release"f to the Ccaplainant, ard it is further 

AllltlDGED, ORDERED, and DEa<EED that the cash bond fol:merly paid 

by the Q:mplainant, Focx1 Fair I Inc. I into the regisb:y of this COurt, be 

retm:ned to it by the Clerk of this Court, arx1 it is further 

AOOtJDGED, ORDERED, and DECREED that the Court costs be awarded .in 

favor of the Conplainant and against the Defendants, Morton E. Kalus and 

Emanuel S. l(alus., aBEl t:he ee~ does lxezeby ctl:ta:;L pursuant to Rnla 6a& 

AND THIS OWSE IS FINAL. 

~ It/- day of 
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SEEN 

BlWJill', LE.WIS, GESCHI~ AND PAlMER 
10533 Main street 
Fairfax, Vixgin:ia 22030 

By 
-counsei~---'"':IIIfor-~De£-2"'enaan--=----=-:ts----

Dart DJ:ug Coxporation, and 
Dart Drug Corporation, Vixqini.a 

WILKES & ARl'IS 
4660 Keim:D:e Avenue 
Suite 1001 
Alexandria, Virginia 22304 

WE ASK EOR THIS: 

sou.rzoS & PIERSCN 
SUite H, Section 4 
301 Maple Avenue West 
Vienna, Virginia 22180 

A~~r~· By~~~~7·7 
>~ for COTplainant 
E'oq(VFair, Inc. 
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··~._.__. .. _ ... _ ..... __ ... 
NariCE OF APPEAL 

mm N<li the Defetxlants, Morton E. Ralus mx1 Emanuel s. Kal.us, 

by cOUnsel, am pn-suant to Rule 5:6 of the Rules of the SUprane Court of 

Virginia, notice their appeal to the final judgment of the Circuit eoort 

of Jlrling1x:ln eouncy enteral on the J!f!:_ day of (}~) , 1977. 

A transcript of the case is to be hereafter filed. 

MORl'CN E. RAWS 
EMANUEL S. RAWS 

By Cowlsel. 

WILKES & Am'IS · 

ucu.L-=:::o::::t c. WJ.lkes, Jr. 
001 Seminary Plaza Building 

4660 Kermclre Avenue 
Al.exa1x1ria, Virginia 22304 
(703) 751-8600 
Attorney for Appellants M:>rton E. :Kal.us 

an:1 Emanuel s. Kalus · 

, 

FH-ED · 
N0\19 \971-

-----... . .. _ · .. - .,...._ 

CER!'IFICATE OF SERVICE 

J: hereby certify that a true oopy of the fo~ing Notice of 

Appeal was mailed, postage pn!pidd ~ '/'/11, day of IVtJJfJJibtL , 
1977, to Douglas L. Pierson, Esquire, SOUtzos & Pierson, 301 Maple ~venue, 

West, Vienna, Vil:ginia 22180, counsel for Food Fair, Jnc.J and. to C!larles F. 

Geschickter, Fsqui.re, Brault, lewis, Geschickter and P~, 10533 Main 

Street, Fairfax, Virginia 22030, counsel for Defendants Dart Drug Corporatian­

Vil:ginia. and Dart Drug Cor:porat.i.on. 
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cx:NSENT ORDER. SUPPLEMENTING REXX>RD '10 INCUJDE TRAN5CRmT 

iBIS CAUSE cane to be heard on the 
~.... J;-tt '·~7/) 

~"'"'·day of Natetteer1 1:977, on 

the request of Defendants, M:>rton E. ~us and Emanuel s. Kalus, to inclme 

the transcript of the hearing of August 3, 1977, ~ the Certifica~ of 

~ Dianne Stewart Kubota as a part of the J:eCOJ:d. 

AND IT APPEARING to the COurt f:r:tm the endorsement hereon of counsel 

for all parties that said request ought to be granted, it is theJ:efore 

I AOOUilGED, ClRDERm AND DJOC:REED that tlle aforesaid ·transcr~ of tlle 

hearing of August 3, 1977, be, and the same hereby is, made a part of· the 

:reooni of the cause for transmittal to the Clerk of the Suprene Court of 

Virginia. 

al s C. Wilkes, Jr. 
ilkes & Artis 

4660 Kenrrore Avenue, Suite 1001 
Alexandria, Virg:i.nia 22304 
'(703) 751-8600 
Counsel far Defendants, 
1-brt:.cn E. Kalus and Emanuel s. I<alus 
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I CXJSlSENT IJD THIS: 

ierson 
Sou s & Pierson 
SUite H, Section 4 
301 Maple Avenue liest · 
Vienna, Virginia 22180 
CDmsel for COrplainant, 
Food Fair, ,Inc. 

I a::DSENr 'lU '!HIS: 

BRl\UIIl', ~ GESCHICK'!ER & BAKER I 

By . r--· 
105~3~treei:. 
Fair£~, Virg:inia 
CDunse1 for Defendants, 
Dart Prug corporation, and 
Dart Drug Corporation, Virginia 

.................... ; ...... 
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1 

1 V I R G I N I A 

2 IN THE CIRCUIT COURT OF ARLINGTON COUNTY 

8 --------------------------------x 
4 

5 

6 

7 

8 

FOOD FAIR, INC., a 
Pennsylvania corporation, 

.complainant, 

vs 

DART DRUG CORPORATION, 
I Virginia, et al, 

9 Defendants. 

. . 

. . . . 

. . 

10 --------------------------------x 

IN CHANCERY NO. 
27474 

11 ~Ilington, Virginia 

12 Wednesday, August 3, 1977 

13 The above-entitled cause came on to be heard before 

14 the Honorable Charles s. Russell, Judge of the Circuit 

15 Court of Arlington County, in the courthouse, Arlington, 

16 Vi.rginia, beginning at 3:05 o'clock p.m. 

17 APPFAP~CES: 

18 On behalf of the Complainant Food Fair, Inc.: 

19 SOUTZOS & PIERSON 

20 

21 

22 

23 

By: DOUGLAS L. PIERSON, ESQUIRE 

On behalf of the Defendant Dart Drug Corporation: 

BRAULT, LEWIS, GESCHICKTER & PAU1ER 
By: CHARLES F. GESCHICKTER, JR. , ESQUIRE 

1.-L-----··-----------------------------------------J 
AUDREY J. RUDIGER REPORTING SERVICE 

CeRTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIDGE ROAD 
FAIRFAX, VIRGINIA 22030 

591-3136 

41~ 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2 

On behalf of the Defendant r.torton Kalus: 

i'!I LKES & JtRT IS 
By: JAMES C. WILKES, JR., ESQUIRE 

C 0 N T E N T S _....,.,._, ____ _ 
EXAMINATION BY: 

l\'ITNESSES: !1R~ PIERSON ~1R. GESCHICKTER MR. WILKES 

MORTON KALUS 

HAROLD E • HARVEY 

RICHARD KABAT 

Kalus Exhibit 1 

Kalus Exhibit 2 

Kalus Exhibit 3 

Kalus Exhibit 4 

Kalus Exhibit 5 

Kalus Exhibit 6 

Kalus Exhibit 7 

Kalus Exhibit 8 

Kalus Exhibit 9· 

Kalus Exhibit 10 

Kalus Exhibit 11 

L....L------·-·--------·--· 

77 89 

109 110 

120 111 

E X H I B I T S ----------
'FOR IDENTIFICATION 

22 

25 

31 

40 

43 

44 

55 

61 

62 

65 

65 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTEI'IS 

3859 CHAIN BRIDGE ROAD 
FAIRFAX. VIRGINIA 22030 

591-3136 

17 

105 

IN EVIDENCE 

25 

31 

40 

59 

63 

64 

65 

68 
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3 

1 E X H I B I T S --------- (Cont 'd) 

2 FOR IDENTIFICATION IN EVIDENCE 

3 Kalus Exhibit 12 66 68 

4 Ka1us Exhibit 13 72 73 

5 Dart Exhibit 1 91 92 

6 Dart Exhibit 2 91 

7 Dart Exhibit 3 91 

8 Dart Exhibit 4 

9 Dart Exhibit 5 

10 Dart Exhibit 6 

11 Dart Exhibit 7 

12 Dart Exhibit 8 120 

13 Dart Exhibit 9 120 

14 --------------------
15 

16 

17 

18 

19 

20 

21 

22 

23 

------·-------·- ·--------
AUDREY J, RUDIGER REPORTING SERVICE 43 CERTIFIED VERBATIM FIEPORTEAS 

3859 CHAIN BRIDGE ROAD 
FAIRFAX. VIRGINIA 22030 
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I 
1 I 

I 
; I 

I j 

2 I 
3 

4 

5 

6 

7 

8 

4 

P R 0 C E E D I N G S ____________ _.,._ 

THE COURT: Mr. Wilkes, I've been given this 

order extending the injunction today, and overruling 

your demurrer, to 'V'Thich you have noted an exception. 

You note in the exception the .overruling of 

the ruling or the extending of the injunction, or both? 

MR. WILKES: Both, Your Honor, please. 

I 
THE COURT: Did anybody give you a hearing on 

9 this? 

10 UR. WILKES: Yes. There was a hearing. Judge 

11 Winston heard it, and that was his verdict as I understand 

12 it. An associate of mine who has since gone handled the 

13 case up until that time. I've just gotten into the case, 

14 if Your Honor please. 

15 It's my understanding that it· was the· ruling 

16 of Judge Winston. 

17 THE COURT: I shouldn't have signed it then. He 

18 has to do it. 

19 l1R. PIERSON: I apologize, Your Honor, Mr. 

20 Cabe 11 argued the motion. l-1r. Ni lkes had not come . in to 

21 the case when those demurrers were argued. 

22 

23 

'I'IIr COURT: l'·1ould you take that down, and get 

my signature removed, and give it to Judge Winston? 

·---------
AUDReY J. RUDIGER REPORTING SERVICE 

CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIDGE ROAD 
F..AIRFAX. VIRGINIA 22030 

591·3136 
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5 

1 All right, Mr. Pierson. 

2 MR. PIERSON: Your Honor, for the record, my 

3 name is Douglas Pierson. I represent the Petitioner 

4 Food Fair in this case. 

5 I think that.the pleadings as filed by Food 

6 Fair and counsel for the two other1parties are fairly 

7 inclusive of the issues that are before the Court today, 

I 
8 but by way of introduction of the matter, Mr. lrorton 

9 Kalus and Emmanuel Kalus and Paul I. Burman are three 

10 individuals who rented -- or constructed a building at 

11 the corner of Lee Highway and Harrison Street in Arlington, 

12 Virginia, and rented it to my client who is now Food 

13 Fair, Inc. 

14 The lease was entered into in August of 1960. 

15 Shortly thereafter, the lease was subleased to Dart 

16 Drug who is the current occupant of that premises. 

17 The terms of the sublease do not directly or 

18 are not directly at issue in this case, but, in way 

19 of explanation, I would point out to the Court that it 

20 is what is commonly called a pass-through lease whereby 

21 Food Fair is still responsible to the landlord, who · 

22 I wi 11 now refer to as Kalus, if I may. 

23 Dart Drug is responsible for carrying out all 

~----··-----------·------ -----------------------1 
AUDREY J. RUDIGER REPORTING SERVICE 

CERTIFIED VERBATIM REPORTERS 
3859 CHAIN BRIDGE ROAD 
FAIRFA)(. VIRGINIA 22030 

581-3136 
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the terms and provisions, and is responsible to Food Fair. 

What has happened in the case, and what has 

brought us to the Court today, is that a dispute has 

4 arisen concerning the repair to both the roof of the 

5 building as well as the sidewalk outside of the building. 

6 There has been a dispute between Dart Drug and, 

7 therefore, Food Fair, and Mr. Kalus since -- my records 

8 indicate the winter, this past winter, sometime in November, 

9 poss~bly before, leaks have developed. 

10 Dart Drug's position is these leaks are caused 

11 by normal wear and tear or whatever, certainly not by 

12 virtue of any negligent acts of any agent of. Dart Drug. 

13 Dart Drug has made a request by virtue of the terms of 

14 the lease of.the Kaluses to make these repairs. 

15 Negotiations were carried on, and all of which 

16 the Kaluses have refused to respond. Dart Drug took it 

17 upon itself, by virtue of the terms of the lease, to make. 

18 the repairs, and ultimately, in April, elected to withhold 

19 a certain portion, approximately $700.00 of money which 

20 they expended to repair the leaks on the roof, and to repair 

21 a sidewalk which had buckled. 

22 The position of the landlord in response to 

23 that wi thholdi.ng of rent was to serve a ten day notice 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIDGE ROAD 
FAIRFAX. VIRGINIA 22030 
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7 

1 requiring payment or forfeiting the lease. 

2 Food Fair, because of its position being in 

3 the middle of this, filed the request, the injunction, which 

4 has been extended by the Court until today, and has 

5. filed an action for declaratory judgment asking that 

6 the crucial element of this lease involving the maintenance 

7 of the outer portion of this building be interpreted by 

8 this Court because the parties cannot reach an agreement 

9 as to the relief. 

10 It is our position, and I -may be presumptuous 

11 to speak for Dart Drug, but it is our position that the 

12 lease is crystal clear. The provisio~of the lease which 

13 we will be discussing today are paragraphs 16 and 52, 

14 together with paragraphs 21 and 22 of the lease agreement, 

15 all having to do with duties of the various parties to 

16 make repairs. 

17 Paragraphs 36 and 58 have to do with the defaul~ 

18 provision, and the procedure by which either of the 

19 parties can declare a default. 

20 The key, and really the real issue involved 

21 today, is the meaning of the term .. structural repairs" · 

22 because I think it is quite clear by reading all of the 

23 paragraphs which I have cited that the landlord has agreed 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTEAS 

3839 CHAIN BRIDGE ROAD 

FAIRFAX. VIRGINIA 22030 

591·3136 
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I ' I . 

1! i to make structural repairs as well as, quoting paragraph 
I 

21 / 16, "the landlord shall from time-to-time, at its own 

3 cost and expense, maintain and keep in good repair the 

4 outside walls, the roof, and all other outer portions of 

5 the demise premises. ~· This goes on. Other portions, . 

6 which we will discuss later, we will talk about all 

7 structural repairs. 

I 
8 And, paragraph 52 also deals with the term 

9 structural repairs, and that the tenant shall provide all 

10 nonstructural repairs. 

11 The real issue here is not, I think, the $700.00 

12 that is in dispute, Your Honor. The real issue is who 

13 is going to be responsible for repairing that roof absent 

14 of any showing of negligence on the part of the tenant, 

15 and because the parties have been unable to resolve this, 

16 we are asking the Court to resolve it. 

11 So, that for the duration of this lease, at 

18 least in ter~ms of the roof, and structure·of the building, 

8 

19 tha.t the parties will know -v1hat their respective obligations 

20 are. 

21 l1R. GESCHICKTF.R: Your Honor, if it please the 

22 Court, and for the record, my name is Charles Geschickter. 

23 I represent Dart Drug. Seated with me at counsel table is 
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Mr. Kabat, who is a corporate offioerand general counsel 

ot Dart Drug, and I think ~tr. Pierson has fairly stated 

our position in this case. 

There is a problem currently with the roof, 

and the current dispute is only the symptom of the real 

problem, and that is the construction of the lease. 

Again, I feel the same as Mr. Pierson, paragraphs 

16, 21 and 22 and rider 52 are the pertinent portions of 

this lease. I think, again, Your Honor, that there is · 

no doubt from the reading of the lease that the landlord, 

Mr. Kalus, is responsible for the repairs to this roof. 

There is also a situation regarding the sidewalk 

involved in this money, but the lease, as Your Honor 

will see from reading it, it calls for the landlord to 

make structural and outside repairs. ~tr. Kalus. 

And, it calls for Dart Drug, or the tenant, to 

make inside repairs. 

THE COURT: Getting to the symptom which triggers 

this off, is this just a simple leak, just deve~oped? Or 

are we dealing now with some --

~R. GBSCHICKTER: No. It's just a leak in the 

roof, and the sidewalk buckled this winter during the freeze 

f right in front of the front doors, and we had to rip with 
_j 
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1 a jackhammer the cement out and lay some more cement in 

2 front of the building. And, that's exactly what the 

3 funds were we withheld. We intended to \'7ithhold the 

4 $700.00 and some odd dollars from our payment which we 

5 have a right the tenant has the right to do -- under 

6 the lease if he is forced to make repairs that the land-

7 lord refuses to make. 

8 ~tr. Pi~rson at Food Fair in order to prevent 

9 the harm that might come from the two parties being 

10 absolutely at loggerheads deposited the rent with the 

11 Court, and the order which you sent down for Judge 

12 Winston to sign, which comes from our appearance before 

13 the Court on that demurrer b.ack in early July, I believe 

14 it was, in essense allows the distribution of that con-

15 tested month's rent to Mr. Kalus except for the $700.00 

16 and some odd dollars, which is the specific amount in 

17 dispute here. 

18 . But, really and truly, the reason for the 

19 declaratory judgment action, the lease has to be construed 

20 as between these t\'IO parties here, myself and Mr. Artis, 

21 as to who is responsible for the structural repairs outside 

22 to the roof and the sidewalk. 

23 NR. WILKES: I represent the O\~ner who is the 
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landlord, and who constructed this particular building 

for the Complainant Food.Fair. 

If Your Honor please, the evidence in this 

4 case will show that in June of 1960, the parties entered 

5 into a written commitment whereby Kalus was to construct 

two stores for Food Fair in Northern Virginia on the basis 

of a rent which that commitment stated would be net to 

8 the landlord as distinguished from a gross rental-type 

9 situation under which a landlord would pay a great many 

10 of the expenses. 

11 The evidence will further show, if Your Honor 

12 please, that a lease dated August 29, 1960, was executed. 

13 It will show that this lease was prepared on the standard 

14 form of gross to the landlord type of lease of the tenant 

15 Food Fair, and that Food Fair took their standard form 

16 and modified it in two ways: first, by interlineation, 

17 and, secondly, by a rider which was attached to and formed 

18 a part of the lease at the time of execution which converted 

19 the gross to the landlord type of lease to a net to the 

20 landlord type of lease . 

. 21 The evidence, if Your Honor please, will further 

22 show that in this original lease form was a specific 

23 provision first with respect to sidewalks, placing that 
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12 

11 obligation upon the landlord Kalus. 
I 

2 The testimony will show that the sidewalks were 

3 specifically deleted from that printed form. The evidence, 

4 if Your Honor please, wi_ll further show that in the rider, 

in several locations in the rider, there was a paragraph 

6 commencing: ·.'"Notwithstanding anything to the contrary 

7 contained herein;• and with respect to the repairs, 

I 

8 paragraph 52, if:Your Honor please, specifically, the 

9 evidence will show that that in effect blocks out the 

10 language which was read by counsel for Food Fair in his 

11 opening remarks. 

12 That language, on page 6 of the rider, states, 

13 "rider to paragraphs 16, 17 and 18 notwithstanding anything 

14 to the contrary contained herein, tenant shall provide 

15 all nonstructural repairs to the dem,ise premises." 

16 And, in that same paragraph, it reads on, "tenant 

17 shall further make any structural repairs the necessity 

18 for which arises from tenant's negligence or the negligence 

19 of its agents, servants and employees." 

20 THF. COURT: There's no contention here that 

21 this particular problem complained of was caused by the 

22 negligence of the tenant, is there? 

23 MR. WILKES: Oh, yes. There's a very specific-- I 

-------·-- --··-- --·· ·-----
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The evidence will very specifically show, if Your Honor 

please, that in addition to the fact that we will show 

that the subject repairs that are involved with regard 

to the roof, that is, the built-up roof consisting of 

tarpaper and hot tar with gravel on top, the evidence 

will show that that is nonstructural as distinguished 

by way of example from the structural steel beams, columns, 
I 

and joists which 1 would support that waterproof membrane 

designed to keep water from coming into the building 

when it rains. 

But, in addition to that, the testimony will 

further show that a subtenant, Dart Drug, without having 

obtained first the approval of Food Fair, who is the 

actual tenant with whom we have our contract, without 

obtaining the necessary written approval of the landlord 

for structural repairs, went in and put mechanical 

equipment, cooling-type equipment, on the roof, cut through 

the roof, supported this with beams that were rested 

upon the parapets, broke tile off the parapets on the 

roof so that the steel supporting members that would 

structurally hold the mechanical equipment would rest 

there, and, in addition to that, damaged those other 

portions of the roof through which wires went from the 

------- ··-·---
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1 inside to the outside of the building, and, in fact, 
I 

2 voided a 20-year roof bond and a 20-year flashing bond 

14 . 

3 which the landlord had obtained and which would not have 

4 expired until 1981. 

5 The evidence, if Your Honor please, will 

6 further show with respect to a sidewalk that the· sub-

7 tenant has,_ in fact, used the sidewalks at the front of 

8 the building and not the loading platform at the rear 

9 for the loading and unloading of heavy carts of merchandise 

10 through the front door of the building for which this 

11 sidewalk was never designed and the loading dock was 

12 designed which has caused negligent damage by the sub-

13 tent to the sidewalk for which they claim the right to 

14 be reimbursed. 

15 If.Your Honor please, the issue in this case 

16 does not involve merely the $620.00 roof repairs which 

17 Virginia Roofing did under contract with Dart Drug, and 

18 it doesn't involve merely the sidewalk repairs for w~ich 

19 Dart Drug claims they had their employees do repair for 

20 $159.00. This is for a declaratory judgment with respect 

21 to what that obligation will be during the expiration of 

22 the original terms plus the additional four year -- four 

or five year options which will expire at the end of the 
______________________________ _j 
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last option, after t?e change of the century. 

At the conclusion of this case, we will ask 

Your Honor to find, first, that repairs to the built-up 

roof consisting of the tar paper and hot tar with gravel 

on top is not a structural item, but rather that it is 

nonstructural, and that it is the obligation under para-

graph 52 of the rider of the tenant to make that non-
1 

structural repair, ~oth with respect to that which has 

been done and that which may become necessary during 

15 

10 the or~ginal and all extended terms of this lease; and 

11 that Your Honor further find that -- if Your Honor should 

12 find against that interpretation, that Your Honor should 

13 find that if the tenant's neglect and negligence have 

14 resulted in damages to the roof itself for which the 

15 tenant is responsible under the provisions also of para-

16 graph 52 of the lease. 

17 And, we will further ask you to find further 

18 that a sidewalk is a nonstructural object for which the 

19 landlord is not obligated under the lease, under .the 

20 provisions of paragraph 52. 

21 1\.nd, further, we \\?ill ask ¥our Honor to consider 

22 the fact tha.t sidewalY. was specifically deleted from the 

.23 standard form, printed form, of the Food Fair standard 
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! 16 

1, form lease. 

I 
2 Thank you, Your Honor. 

3 THE COURT: Gentlemen, in what order do you 

4 propose to call witnesses? 

5 MR. PIERSON: Your Honor, as far as Food 

6 Fair is concerned, maybe I am under a misapprehension, 

7 but I assume \o:e can stipulate to the lease, a copy of 1 

8 which was filed with the pleadings, and the sublease 

9 or any other documents filed with the pleadings. 

10 MR. GESCHICKTER: We'll stipulate that, Your 

11 
1 

Honor. 

12 MR. \-liLKES: We' 11 also stip~late, Your 

Honor. 

l1R. PIERSON: As far as Food Fair is conce+ned, 141 
15 that's the only evidence that we want to put before 

16 the Court. The Court has that evidence, and I think 

17 Dart Drug and Kalus should then proceed according to 

18 the Court's wishes. 

19 MR. GESCHICKTFR: Our position is that we also 

20 rely on the lease, and we frankly, as I told Your Honor 

21 earlier today, I feel this is a legal argument. We reserve 

22 the right to put on any. testimony on rebuttal, but I don't 

23 know what testimony we'll have. 

- ---·-··--·-·-········· - ----.. ·---------·---.. --··-·-·--------------
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1 HR. WILKES: Call t1r. f·1orton Kalus, please. 

2 Whereupon, 

3 HORTON KALUS I 

4 a defendant, was called for examination by counsel on 

5 behalf of the Defendant Wilkes, and, after having been 

6 duly sworn, was examined and testified as.follows: 

7 DIRECT EXN1INATION 

8 ·BY MR. 1 WILKES: 

9 Q. State your full name, please. 

10 A. Morton, initial "E", Kalus. 

11 Q. What is your business, Mr. Kalus? 

12 I am a builder, developer, real estate investor. 

13 ltr. Kalus, you graduated from Johns Hopkins 

14 University in 1950, and have been a builder since 1950, 

15 for the past 27 years, continuo~sly, is that correct, sir? 

16 A. That's correct. 

17 Q. During the last 27 years, you have constructed 

18 shopping centers, post offices, office buildings, and other 

19 types of commerical structures, isn't that correct, sir? 

20 A. That's correct. 

21 Q. And, that includes a Food Fair located in 

22 Alexandria, on Duke Street; a l-1emorial Station Post Office 

23 on Duke Street in Alexandria; and a post office on Columbia 
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18 

Pike here in Arlington, is that not correct, sir? 

A. That's correct. 

Q. Mr. Kalus, I'll ask you to pull from your 

please, the commitment of June 27, 1960. 

[Witness complies.] 

f-iR. ~1ILKES: t1ay I have this marked as 

Kalus --

You're of~ering 

Would there be a 

There 'trould an 

objection-if he's offer I 

believe a copy of this filed. 'tTi th the pleadings, 

unfortunately. 

It has to with leading up to 

the execution of this of all, totally 

irrelevant as far and, secondly, 

it's 

have 

you. 

the parol evidence because you 

document and executed doc 

Dart Drug would 

but also on the grounds that Dart 

to this. And, of course, we look to the four 

lease as to our responsibility. 

·--··· ...... ----·-- ··-- ··-·-·-·--------·--------------~ 
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~1R. Exception, if 

May I 

THE COURT: 

identification. 

Q. 

As Kalus Exhibit 1 identification. · 

BY MR. WILKES: 

(The document referred 
marked Kalus Exhibit No. 
identification.) 

Would you bring from your files the agreement. 

dated August 29, 1960? 

MR. PIERSON: Is counsel referring to the lease 

agreement? 

MR. WILKES: Yes. 

MR. GESCHICKTER: We've already stipulated that 

into evidence. 

THE COURT: I've got the one attached. 

MR. WILKES: There's a problem with that one, 

if Your Honor please. 

THE COURT: All right. If there is, go ahead. 

f-1R. ~7ILKES: I 'd like to have this marked as 
~ 

Defendant Kalus's Exhibit No. 2. 

l-1.R. PIERSON: l-1ay I exaroine that document? 

MR. WILKES: If Your Honor please, ciay I state 

------··-··-·----------------
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for Your Honor and counsel what the problem is? 

THE COURT: Yes, sir. 
.. 

MR. WILKES: From the Xerox copies which were 

attached to the proceedings in this case, just by way 

of mechanical difficulty, it is not possible to read 

certain portions of the lease that were specifically 

stricken by interlineation whereas that can be done from 

the original. 

THE COURT: I see. I'll receive it. Go ahead. 

MR. WILKES: There's no argument about it not 

being a true copy. 

MR. GESCHICKTER: Your Honor, if it please the 

Court, all Dart Drug has ever had is a Xerox copy of this 

document. That's what we operated from, and we specifically 

object to entering something th~t we have not ever had or 

seen or negotiated from in order to show things that 

were deleted or not deleted -- Excuse me, but deleted 

by two parties before we were ever privy to the document. 

if that's the purpose. 

THE COURT: What I'm tendered is the original 

which is more legible than the copy I have, and I will 

be glad to take that. 

MR. WILKES: Of course, that doesn't affect my 
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client at all because our agreement is with Food Fair, 

and the assignment, if Your Honor please, of that lease 

Excuse me, the sublease from Food Fair to Dart was 

specifically on the basis that it is subject to the terms 

and conditions of the lease. 

MR. GESCHICKTER: Your llono:r, that would be 

the lease, not what was deleted from the lease. 
I 

THE COURT: I understand. 

MR. GESCHICKTER: Your Honor, without objection, t~at 

of course, this is the original of the document in 

question, but we would object to the Court accepting for 

the reason of looking into deleted areas, trying to 

decipher deleted areas, since we were not privy to the 

deletions and are not bound by what is deleted in the 

lease. 

THE COURT: This \'lill be Defendant 1 s No. 2. Do 

you want to take it out of the folder here, or do you 

want to introduce it folder and all? Is that all one 

document? 

UR. WILKES: It's all one document, if Your 

Honor please. 

THE COURT: We'll leave it in the folder if 

there's nothing extraneous there. 
,..,.. _______________________ , ____ -·----------·----------
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MR. WILKES: No, sir. There are attachments 

\olhich are a part of the int~gral portion of the lease 

itself. 

THE COURT: All right. 

HR. WILKES: There's nothing extraneous. I'd 

like to offer that in evidence as Defendant Kalus No. 2. 

Q. 

THE COURT: Received in.evidence. 

BY MR. WILKES : 

(The document referred to was 
marked Kalus Exhibit No. 2 for 
identificatio~ and was entered 
in evidence.) 

Mr. Kalus, who prepared the agreement, and 

who prepared the rider prior to the execution? 

A. The lease was prepared by Food Fair in conformance 

with the agreement which we marked Exhibit 1, commitment 

for the store in accordance \'Ti th the terms contained 

therein. 

But, this is Food Fair's basic lease which they 

insist on sticking with at any location, and then they 

make changes to conform to whatever they agreed to in the 

conuni tmen t. 

Q. Approximat~ly ho\-7 many leases have you had \oli th 

Food Fair over the years? 

--------
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1 A. About three. 

2 Q. I'll ask you, sir, to please turn to page five 

3 of Defendant Kalus Exhibit No. 2, and I direct your 

4 attention to paragraph 16, and I ask you if you can 

5 read to me this portion that has been blacked out --

6 THE COURT: I understand you're not bound by 

7 it, ~~. Geschickter. 

8 BY MR. 1 WILKES: 

9 Q. --on the next to last line. 

10 MR. GESCHICKTER: I object on two grounds, really. 

11 Number one, I object to ~tr. Kalus reading something that 

12 is deleted; but, number two, the document speaks for 

13 itself. I don't see it's pertinent for Mr. Kalus to sit 

14 up here and read it to the Court one way or the other. 

15 THE COURT: That's all right. Besides · decipher· g 

16 something, he wants to make a point that there was language 

17 deleted on the form, and for whatever significance that 

18 may have, I'll receive it. 

19 MR. GESCHICKTER: Will you note my objection to 

20 receiving that, Your Honor? 

:n THE COURT: Yes, sir. Go ahead. 

22 THE WITNESS: Well, blacked out in here --

2:3 Should I read the whole 16? 
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1 THE COURT: Just the blacked out. 

2 BY MR. WILKES: 

3 Q. Just the portion that is blacked out.after the 

4 words "demise premises", that commence on the next to 

5 last line on page 5 of the lease. 

6 

7 

8 

9 

10 

11 

12 

13 

A. It reads, " ••• and the appurtenances to the 

demise premises including, but not limited to, the sidewalks, 

and the curbs adjacent to the demise premises, and the 

facilities -- and all facilities servicing the demise 

premises, including utilities and appurtenances." 

Thank you, sir. 

Now, l·1r • Kalus , who --

A. I'm sorry. I left something out, " ••• including 

14 utilities and appurtenances servicing demise premises." 

15 Excuse me. I left that out. 

16 Q. Notv, \'lith respect to the .rider that is a portion 

17 of Defendant Kalus' s Exhibit 2, \-Tho prepared that? 

18 A. This was all prepared by Food Fair. 

19 Q. Was that rider executed and delivered at the 

20 same time that the agreement dated August 29, 1960, was 

21 signed and delivered? 

22 

28 

A. That's all part of it, right. 

MR. GESCHICKTER: For the record, I'd like to 

----------·- ·-----·--·----------------------------------J 
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note my objection to this test.imony. · I dori.' t even feel 

it's pertinent. This document is a signed lease and 

speaks for itself. And, \·Then parts were delivered or 

not delivered is not pertinent at this time. ·not relevant. 

THE COURT: I think it would all have to· be 

taken as a unit, would it not? 

MR. WILKES: If Your Honor please, --

THE COURT: All parts \vould be read together 

and harmonizes, so much as they may be. 

MR. WILKES: If Your Honor please, it was the 

purpose of the question to establish that there was an 

integrated document that the rider was not a subsequent 

amendment, but, rather, the rider attached to it formed 

a part of this exhibit at the time of the exec~tion and 

delivery of the lease. 

f4R. GESCHICKTER: We '11 stipulate that this 

is the lease, the entire lease. 

THE COURT: I think that is not a disputed 

matter. 

MR. WILKES: Your Honor please, in connection 

with this, I would merely like to read to the Court 

from paragraph 52 of the rider which states as follows, 

"The rider to paragraph 16, 17 and 18, notwithstanding 

-L----·------· ·----·- --------------------------------.....1 
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1 anything to the contrary contained herein -- 11
• 

2 THE COURT: You don't have to read it. I have 

3 it before me, and I've already read it. 

4 MR. WILKES: Thank you, sir. 

5 BY MR. WILKES: 

6 Q. ~1r. Kalus, I ask you \<lhether or not \'lith respect 

7 to your activities as a builder, have you been a builder 

8 for others, or a builder for investment and holding? 

9 A. Whatever I build, I own. I run a general 

10 contracting. 

11 Q. Do you additionally manage those buildings 

12 which you own? 

13 A. We manage ev~rything \'le own, right. 

14: Q. ~k. Kalus, I ask you this question with respect 

15 to your having been a builder for the last 27 years: With 

16 

17 

18 

19 

20 

21 

respect t6 the roof repairs to which Food Fair, as to 

April rent, has deducted $620.00 for an alleged obligation 

on your part for roof work, alleglng work that was done 

by Virginia Roofing Corporation, do you know what work 

was done by Virginia Roofing Corporation? 

A. Truthfully, I don't. 

Q. Pardon me? 

A. I don't know exactly what Virginia Roofers did 

- ·---·---···---··--- ----- -·---.. ·---- -----------· 
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for the $620.00. 

l·1R. ~1ILKES : Hay I ask counse 1 to produce the 

Virginia Roofing contract? 

~m. GESCHICKTER: I don't have it. 

Your Honor, Mr. Kabat indicates that he may 

have it, but I don't want to search our records and 

produce a document. I think that for whatever the Defendant 

I 

Kalus's case is, he'll have to rise or fall on the evidence 

that he has. 

THE COURT: What would the materiality be? 

MR. WILKES: If Your Honor please, I would like 

to put in as an exhibit the specification description 

of the actual work that was performed by Virginia Roofing 

Company in connection with the $620.00 item that was 

withheld from rent. 

THE WITNESS: Excuse me. I do have in my 

possession a copy of the contract which was written up 

for that $620.00. Mr. Goodma~, who used to be with Dart 

Drug, had Virginia Roofers \"Trite a contract, and Virginia 

Roofers sent it to me, and I called Virginia Roofers and 

said I'd·have·nothing to do with it, send· it to Dart 

Drug. 

But, in my file, I have a copy of what they sent m • 
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1 I don't know if this is exactly what they did, but here 

2 it is. 

3 MR. WILKES: I'd like this marked as Plaintiff's 

4 Exhibit No. 3 -- Pardon me, as Defendant Kalus Exhibit No. 

5 3 for identification. 

6 (The document referred to was 
marked Defendant Kalus's Exhibit 

7 No. 3 for identification.) 

8 
I 

MR. GESCHICKTER: Your Honor, Mr. Kabat tells 

9 me that this is -- Kalus No. 3 is a copy of the contract 

10 that was presented by Virginia Roofers, and as far as 

11 we kno\'1 

12 THE ~JITNESS: He didn't change the name or 

13 anything. 

14 lv1R. GESCHICKTER: It says, "To Kalus Construction", 

15 but, this was submitted to Dart Drug, and it is the 

16 contract that Dart Drug authorized the work to be 

17 done. I don't know how it's relevant, but that is it. 

18 

19 

20 

21 

THE COURT: I'll receive it. 

BY Mn. vliLKES : 

(The document identified as Defenda t 
Ka1us•s Exhibit No. 3 was received 
in evidence.) 

22 ~ Mr. Kalus, showing you Defendants Exhibit No. 3, 

2:1 j_f~::~e -~-~an~~~~:~-~f--~~u~~-7 years of experience as a 
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1 builder, is there any of the work set forth in the 

2 specifications that was done by Virginia Roofing for 

3 $620.00 structural work? 

4 MR. PIERSON: I object, Your Honor. First 

5 of all, it's asking for a legal definition of the issue 

6 that's involved here, Your Honor, which is a legal de-

7 termination; and, secondly, there has been no qualification 

8 of Mr. Kalus --II don't care how many years he's been 

9 in the construction business -- that would go to his 

10 qualifications as to roof repair and roof maintenance. 

11 There's been not one question as to roof repairs 

12 which qualifies this man as an expert, and I object to 

13 him testifying. 

14 He's one of the tenants. He's also one of the 

15 o~;ner s of the building, and any testimony \-rould obviously 

16 have to be given little if any weight because of his 

17 obvious bias. 

18 HR. GESCHICKTER: Your Honor,· ~f it please the 

19 Court, also I would join in Mr. Pierson's objections, but 

20 I would also object to that on the grounds that t1r. Kalus • s 

21 qualifications, whatever they are as a builder, don't 

22 qualify him to construe the legal effect of the terms 

23 structural and nonstructural in this lease. The lease 

--···--·---------------·---
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1 speaks for itself, and it's up to the Court to determine 

2 what the lease says., and if the parties cannot agree upon 

3 it. 

4 THE COURT: Objection overruled. You may go 

5 ahead. 

6 BY MR. WILKES: 

7 o. Would you answer that question, sir? 

8 A. I As I read this, there's absolutely nothing 

9 structural involved. This is just a matter of fabrics 

IO on the top, and cement and asphalt, and some flashinqs. 

II There's nothing structural about it in my opinion. 

12 . o. What is it that makes this roof waterproof? 

I3 You constructed this roof yourself, is that correct? 

14 A. The roof -- The waterproofing of the roof, 

I5 as you put in very layman language before, are the 

I6 layers of tar, the felt paper, more tar, more felt paper, 

I7 more tar, and, then, the gravel on top \'Thich is a wearing· 

18 surface. That's what creates the waterproof quality of 

19 the roof. Everything underneath that is designed just . 

20 to hold that up. 

o. And, what is the type of structural design that 

22 holds this building up? Is this reenforced concrete, 

2:3 structural steel? 

'-~·--·-··-·---·---------------··--·---------------------1 
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1 A. Structural steel, exactly. Right. 

2 Q. Do you have the plans and specifications 

3 A. Yes, sir, I do. 

4 Q. --which were used to construct the building 

5 for Food Fair? 

6 A. Right. 

7 Q. Under the provisions of the lease? 

8 A. !, 
Yes, s~r. 

9 MR. WILKES : I would like to have the plans 

10 first marked, if I may, . as Defendant Kalus No. 4 for. 

11 identification. 

12 MR. PIERSON: May I inquire or ask for a proffer 

13 as to the use for these plans in terms of evidential 

14 value? 

15 MR. WILKES: The issue is whether or not we are 

16 dealing here with a structural repair or a nonstructural 

17 repair. The plans and specifications would show what 

18 was actually constructed, and what is in contention now, 

19 from the standpoint of the necessity to repair it, would 

20 be shown and is pertinent and material to the issues in 

21 this case. 

22 ~1hat 'Y7e are talking about is not something in 

23 a vacuum, bu·t actually the plans and specifications would 

-------------------
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show exactly what was constructed on the subject property 

by the builder Kalus and leased to Food Fair. 

And, this also shows, of course, what was 

originally constructed as compared with any structural 

changes that Dart Drug made to the property after the 

construction by Kalus that goes to the tenant's. neglect. 

~m. PIERSON: Your Honor, in terms of construe-

tion, we're talking about the roof, and I doubt that Mr. 

Kalus or counsel is going to say that the building was 

turned over to Food Fair without a covering on the roof. 

If the plans show how the roof was constructed, 

and what was put on the roof, I would have no objection 

to that page, or whatever, document. 

THE COURT: I can't see the point of putting 

all. the plans in. I am willing to take the testimony 

of Mr. Kalus as to what the nature of the roof is. 

He built it, and he can testify to it, and I 

rather deduced from the earlier answer to your question, 

he \vas telling us how the roof was constructed, to build 

up a flat roof. 

But, what do the plans add to that? What do 

they do for us that his oral testimony wouldn't do? 

MR. WILKES: If Your Honor please, one of the 

'-- -----~-------·-------------·--------------------' 
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1 important things that those plans will do in connection 

2 with Your Honor's construction of the terminology in 

3 the lease is to see with respect to the built-up roof as to 

4 ' whether this is a matter that is dealt with by a struc-· 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

tural engineer on the structural engineering drawings, 

as to the structure of the building as against what is 

done by the architect with respect to the nonstructural 

aspect of the building. 

And, the plans show this very clearly, and I 

s·ubmit that it's a very important factor in Your Honor's 

interpretation of the language used in the lease. 

And, the evidence, I submit, will furt~er 

show that these plans were basically Food Fair plans 

which Food Fair turned over to Mr. Kalus, and aa~d: 

This is the building we want. 

This is the same as another store. This shows 

in the addendum to the lease which is in evidence with 

specific changes and adapting it, of course, to the size 

of the lot and the topography. 

So, here we would show that the structural plans 

exclude the built-up roof which I think is ver,y important 

from the standpoint of Your Honor's interpretation of 

the language. 
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1 In 53 of the rider, 11Notwithstanding any 

2 provision of this lease, nonstructural repairs are the 

3 obligation of the tenant.", that blocks off all of the 

4 language, I submit, that opposing counsel has cited. 

5 "Notwithstanding any provision of this lease, 

6 nonstructural repairs are the obligation of the tenant." 

7 And, whether or not these plans show, under the structural 

8 drawings, the bu1lt-up roof, .whether that is a structural 

9 question for the engineer to deal with, and. whether the 

10 sidewalks are a structural question for the structural 

11 engineer who signs and certifies these plans so that 

12 a building permit may be obtained from the County; is 

13 a very important fact on that issue, Your Honor. 

14 
~1R. PIERSON: nay I respond, Your Honor? These 

15 plans are being submitted, as I understand it, for the 

16 purpose so the Court can make assumptions based upon the 

17 fact that a structural engineer didn't do this, and an 

18 architectural engineer didn't do that. 

19 No't•T, if Hr. Wilkes has the structural engineer 

20 and the architect-here, I would probably even object to 

21 their testimony because what he is asking is that we 

22 assume, or let them say what their idea is, of what the 

2:l term "structural 11 is. It's totally irrelevant ·to the 

·-~---·-------·----·· ·-····-··-···--··--------··-·--------·-------------------1 
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1 case, and that's even if they were here. 

2 But, introducing the plans and asking the 

3 Court to say these are structural engineering plans, and 

4 these are architectural plans, and asking you to assume 

5 from that that the structural engineer ·and the architect 

6 knew the determination as to the meaning of the word 

7 "structural", goes far beyond the scope of what this 

8 Court has, -probally, the expertise or the ability to make 

9 a decision of that kind. 

10 If that's the purpose for which these plans 

11 are being introduced, I don't see they have any probative 

12 value whatsoever. They are asking totally for conject~re 

13 on the part of the Court to an i tern that is not relevant 

14 to the case. 

15 MR. GESCHICKTER: Your Honor, if it please 

16 the Court, I concur with Ur. Pierson, but, further, 

17 Your Honor, as. far as these plans are concerned, again, 

18 there has been no showing that there is any ambiguity 

19 in this lease. 

20 And, Your Honor, if we're going to have any 

21 commerical transactions at all, certainly people entering 

~2 into a lease can't go back and ask to see all the building 

2:l plans, and try to go through the building plans and see 

-· ·-----··---------------- ·---· ·-----------------------------' 
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1 
I 

what, if any, items on the buil~ing plans might alter 

2 terms of art in the lease, or just the wording, the 

3 ~rords of the English language used in the lease. 

4 I submit, Your Honor, that wherever the roof 

5 appears in these plans, whether it appears on the structural 

plans or an architectural blueprint or whatever -- I don't 

7 even know what you would call it -- that that has no 
.I 

8 beari~g at all o~ this case right now; number one, because 

·9 there is no ambiguity, and, number two, because it would 

10 be imp·ossible for anyone to transact any business if 

11 this is the interpretation that we're going to place 

12 on the lease, that you ha~e to go back in the plans 

13 in the original building. 

14 THE COURT: I think that the objection'which 

15 you gentlemen make goes to the weight rather ·than the 

16 admissiblity of the exhibit. It certainly does not 

17 

18 

19 

20 

21 

control you or me, but it does seem to me to throw same . 

light on the interpretation of that language; particularly, 

since it is represented to me that the interpretation 

put on it by Food Fair and by Mr. Kalus -- since it's 

represented to me that Food Fair has something to do 

with.the generation of this set of plans. 

'-'-·-·· -------·--··· 

And, therefore, if this is a term of art and 

.... - ·····-·-.. ··---·-··---· ---- ---------------------------' 
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has some special meaning to these contracting parties, 

I'll hear that. 

The objection is overruled, and the plans will 

be admitted. 

THE CLERK: All of them as one exhibit? 

THE COURT: Yes. 

BY I-1R. WILKES : 

{The documents referred to wer~ 
marked for identification as 
Defendant Kalus Exhibit No. 4 
and were entered.in evidence.) 

~ Mr. Kalus, did Food Fair have anything to do 

with the detail that went into these improvements for 

these buildings that you leased to them? 

A. Yes, but Food Fair did in those days -- whether 

they do it no\V' or not, I don • t know, but they did then --

They gave the developer a pilot plan which showed about 

everything in the building, and you adapted it to your 

site, you adapted the structural, you adapted the plumbing, 

electrical, what-have-you, to your site, the foundation. 

So, basically, our architect copied what they 

gave us and adapted it to the soil conditions or the 

topography of land, et cetera. 

Q. Is that what was done in this case? 

,_ ---------·---------· ---·--·--------·------------------' 
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1 A. Yes. 

2 o. I'll ask you, sir, to turn to the structural 

3 drawings that were prepared on that basis, and I ask you, 

' sir, to identify the page numbers of the structural 
I 
I 

5 drawings, and I'll ask you if there is any detail in the 

6 structural drawings, or any reference to the built-up 

7 roof consisting _of the composition paper or tar paper ~nd 

8 hot tar in lay~rs, with gravel on the top? · 
I 

9 A. There are two structural sheets that are 

10 identified as S-1 and S-2, and S-1 shows all the founda-

11 tions, the concrete foundation and footings, and some 

12 of the steelwork. 

13 Sheet S-2 is to the roof frame plans. It shows 

14 all the steel for the roof. It show~ the bridging for 

15 the roof, the columns of the building. It shows everything 

16 in steel in the roof, and nowhere, in either one of these 

17 plans, is the slightest note as to the roofing material, 

18 or to sidewalk, as far as that goes. 

19 Q. Now, I ask you, sir, if, on those plans within 

20 that exhibit, in the architectural plans ou~side the 

:n four corners of the structural dra\"Tings by the structural 

22 engineer, there is a description of the type of material 

23 to be placed on top of the roof for waterproofing purposes? 

- -- ·----·------------------------------------' 
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1 A. Well, the architectural plan nuwher two, which 

2 is marked A-2, we have a roof plan which shows the 

3 Ruberoid specification number 203AG 20-year bonded com-

4 position roof, slide surface on two inch board ·pyrofilled 

5 gypsom, and one-half inch sheetrock formboard. 

6 There were other of these sections in the 

7 architectural; for instance, a section of the building 

8 which is a view 1ooking at the side of the building, 

9 cut through. 

10 It has notes as to the 20-year bonded composition 

11 roof· slide surface, et cetera, et cetera. The only place 

12 it notes for the roof cover exists on these architectural 

13 plans, and, also, I think on the architectural -- probably -

14 Yes. Also, it shov1s the sidevralks on here, too. 

15 MR. WILKES: If Your Honor please, Mr. Kalus 

16 is, as you know, a party to this suit. We have one witness 

17 who has been here. He's an expert witness. That's Mr. 

18 Harold Harvey. 

19 I respectfully request permission of the Court 

20 to call him out-of-turn at this time so that we \'Till 

21 be certain to finish with him today. 

~2 He's just. about to go on vacation, and it would 

23 be quite a hardship for him if he had to come back. 
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1 THE COURT: Are you about through with ~1r. 

2 Kalus? 

MR. WILKES: I am not through with Mr. Kalus. 

4 THE COURT: I propose to stay and finish the 

5 evidence today. I don't intend to go over until tomorrow. 

6 MR. WILKES: Yes, sir. 

7 BY MR. ; WIL~ES: 

8 Mr. Kalus, would you produce your ~etter of 

9 July 31, 1974? 

10 A. Yes. 

11 MR. WILKES: Kalus's exhibit for identification, 

12 pleas~. 

13 (The doctunen t referred to was 
marked for identification as 

14 Defendant Kalus's Exhibit No. 5) 

15 MR. GESCHICKTER: No objection, Your Honor. 

16 MR. PIERSON: No objection, Your Honor. 

17 BY MR. WILKES: 

18 Q. Did you sign this exhibit and send it to Dart 

19 Drug? 

20 A. Yes, I did. Do you want me to give the back-

21 ground of this? 

Q. No, sir. Reading from the remark at the 

23 bottom, "We'd like to see your finished plan prior to 

-----·--------------
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1 renovation at this facility. 11 ,.did Dart Drug ever. send 

2 you that plan before the renovation referred to? 

3 A. I didn't know a renovation took place until 

4 we had a call that they had a leak in the roof about a 

5 year later, or less than a year later, this following 

6 summer. But, a call did come from Dart Drug. 

7 ~ Would you produce your letter of Jul¥ 23, 1975? 

8 A. It's r 1ight here. 

9 MR. WILKES: Next defendant's exhibit for 

10 identification. 

11 (The document referred to was 
marked Defendant Kalus Exhibi 

12 No. 6 for identification.) 

13 MR. GESCHICKTER: Your Honor, this purports 

14 to be a· letter from Mr. Kalus to Mr. Sidney Tucker at 

15 Food Fair. I think it's a· self-serving document. It 

16 just states his case again, and I would object to it on 

17 that ground. 

18 I don't know if it has any relevance to the 

19 situation. 

20 MR. WILKES: It's a letter from one party to 

21 the other party directly in connection with the problem 

22 at the time the problem arose. And, I submit it is 

23 admissible on that basis. 

- ··----------··---·---·-------------
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1 THE COURT: Is it in response to an earlier 

2 coromunication? 

3 MR. WILKES: It's in response to the complaint 

4 of the leaking roof. That's the very issue involved in 

5 this case. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

:.n 

THE COURT: This item that has been.marked 

number five for idenbification, there has be.en no exhibit , I . 

tendered complaining about the leaking roof, is that 

right? 

MR. WILKES: There has been nothing but the 

pleadings because opposing counsel have submitted 

no testimony, but they are relying upon those pl~adings, 
\ . 'j . 

if Your Honor please, and the-construction of the lease. 

And, what I want to ·do i~ to show, nUmber one, 

the tenant's negligence in making structural changes in 

violation of the lease without the landlord's prior 

approval first. 

THE COURT: Why don't you do that through his 

oral testimony. This does seem to me to be self-serving. 

HR. WILKES: Yes, sir. 

THE COURT: Actually, the problem is that it's 

hearsay. There was no opportunity to cross examine him 

-
~3 • about this. It's not in response to anyth~ng that is yet 

·---------------·------------·-----------------------! 
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1 in evidence. 

2 BY MR. WILKES: 

3 Q. Mr. Kalus, did there come a time when there 

4 was a complaint about roof leaks? 

5 A. Yes, sir. 

6 o. Andr about when was that? 

7 A. The complaint came to me from Food Fair on or 

8 about Thursday, July the 17th of 1975. I had a call 

9 from Mr. l4ar.c Rash --

10 MR. PIERSON: May I interrupt at this point, 

11 I think for a point of clarification as well as a point 

12 of objection? 

13 What we are about to embark on is a discussion 

14 of a prior problem with a leaking roof which ')~. Kalus . · 

15 says was as a result of the installation of an additional 

16 airconditioning unit at the store. 

17 The problem, and I think one that has to be 

18 made very clear here, is that there are two arguments 

19 being put before the Court. One is that the roof leaks 

20 which resulted this past winter were a result of Dart. 

21 Drug's or Food Fair's negligence •. That's the first issue 

22 which, I might add, has never been raised in the pleadings. 

2:3 The second issue is the meaning of the term 

'·-"-----------------·· ---·----·-····----·-···-··----------------------' 
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"structural". The only evidence, ·or -the only probative 

effect of the evidence concerning a prior roof leak in 

1975 is relevant only if it can be correlated with the 

roof leak that occurred this past winter. 

Now, Mr. Wilkes may have testimony that will 

correlate these two, but I would like to voice my objection 

now. 

I assu*e the Court will hear this testimony, 

but I .would like the ·opportunity to renew my objection 

if he cannot correlate factually the roof leak in 1975 

with the roof leak that is the immediate subject of 

this suit. And, I want to make that clear to the Court. 

MR. WILKES: I fully intend to tie that in. 

MR. GESCHICKTER: Your Honor, if it please the 

Court, I would have to object, if what we're going to 

talk about is whether or not the leaking of the roof 

that we're talking about here, comes from the aircondi- · 

tioner installation or not. 

As far as this case is concerned, I was under 

the impression that we're here on a declaratory judgment 

on the lease. Now, maybe I'm mistaken, but I've not 

seen anything else in the pleadings. 

This sheaf here is a copy of the correspondence 
- ---·-------·--------------------------· ________________________ __. 
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1 back from 1973 about roof leaks in this particular 

2 building. And, some of these leaks have been fixed, 

3 and, you know, over the years and same haven't, some 

4 of them fixed by Mr. Kalus over the years. 

5 What the indication would be --

6 THE WITNESS: Not -- Beg your pardon, but not 

7 MR. GESCHICKTER: I am just saying all these 

I 

8 documents, if we're going into those. Now, I have not,· 

9 frankly, prepared myself to go into all these docUments 

10 and decide what made the roof leak, but I thought we 

11 were here to say whether or not the responsibility of 

12 the repair of the roof lies with Mr. Kalus or· with Dart 

13 Drug. 

14 THE COURT: It would appear that part of the 

15 answer to that depends upon whether the roof leak was 

16 caused by the negligence of the tenant or his employees; 

17 and, under this rider 52, it would seem to me that Mr. 

18 Wilkes has indicated that he will show by his evidence 

19 that is, indeed, the cause of this particular roof leak. 

20 I don't see ho\'1 he can be precluded from showing 

21 that. Go ahead, sir. 

MR. GESCHICKTER: If that's so, could I ask 

23 at this late date for a rule on this witness if we're going 

---·-------·-·- ·---·----------·--------------------------J 
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1 to get into that question. 

2 I don't know what he's here to testify to. 

3 THE COURT: I think it's a little late in the 

4 day for that. 

5 MR. GESCHICKTER: I plead complete surprise 

6 to the Court. 

7 BY ~1R. WILKES:· 

8 Q. Did yo'u, then, go to the building and physically 

9 inspect it to see what Dart Drug and the tenant Food Fair 

10 had actually done? 

11 A. When I was interrupted before, I was telling 

12 you that Mr. l'iarc Rash of Food Fair Stores called me and 

13 said that they'd just had a call from Dart Drug, and 

14 they had a very serious leakage in the store. They 

15 had water running down lighting fixtures, down the walls, 

16 across the floor. 

17 I immediately jumped in the car and ran down 

18 there because·, after all·, it is my building. And, as 

19 he said, \'Tater 'VIas running out of the light fixtures, and 

20 down the walls, and the place was very wet. 

21 I think the rain had been the day before. 

22 I went up onto the second floor and looked up 

23 and there were holes in the roof that somebody had chopped 

- -·---··- -----·----- -- ·--·. . .. -·-- ------·--------·--·--------------.-.J 
AUDREY J. RUDIGER REPORTING SERVICE 

CERTIFIED VERBATIM REPORTERS 

385!iil CHAIN BRIUGE ROAD 

FAIRFAX. VIRGINIA 22030 

591·3136 

86 



50 
37 

1 and run pipes through and left holes, a six inch hole for 

2 a three inch pipe, and a four inch hole for a two inch 

3 pipe, and there's where the water was coming in. 

4 Well, I got ahold of the assistan.t manager and 

5 he unlocked the roof hatch, and I went up on the roof 

6 and, lo and behold, there was all this new airconditioning 

7 equipment, or refrigeration equipment, that had been put 

8 up there. 

9 And, apparently, they put it up there and 

10 they just left it after they put it up there because, 

11 as I said, there were holes, six inch holes with a three 

12 inch pipe, running through, no flashing. 

13 The normal procedure when you run something 

14 through a roof, you put a pitchpocket around it, and a 

15 pitchpocket is a high hat, if you can visualize a high 

16 hat, and you punch the end of it, and you. it set it down 

17 over the pipe. 

18 And, you put the flat part of the hat down on 

19 the roof deck, and it's then sliced around, and filled 

20 with tar to create a waterproof barrier. 

21 And, not one pitchpocket had been put on that 

22 roof. 

23 In addition to that, one of the reasons the 

'-'-·---------~--------···- --- . ·-·. ·---- -·· -- ----------------------J 
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1 \'later had all flooded do\-:n into the building is that 

2 the workmen, in putting steel beams across from one 

3 parapet wall to another parapet wall to support the 

4 mechanical equipment, had chopped the terra c.otta coping· 

5 off the walls, and rested the beams right on the terra 

6 cotta coping. 

7 They didn•t patch back the coping so·the open 

8 
I 

cells of the block were exposed. 

9 It appeared as if they had contests on the 

10 roof to see how far they could throw. These pieces of 

11 terra cotta coping --

12 MR. PIERSON: I obviously object to the repre-

13 sentation made by Mr. Kalus, and particularly the last 

14 one. 

15 THE WITNES$: Well, what happened is terra 

16 cotta coping, and tin, and pieces of rubble and paper, 

17 and sheet metal, and so forth, had clogged up the roof 

18 drains, and the roof had received more water than would. 

19 go off, and it ran back down into the store. 

20 And, immediately, I went back to the office 

21 and wrote this letter back to Food Fair. I take it 

22 back. I wrote it several days. later because I was busy. 

23 The letter is dated July 23rd, but I called them and told 

----------- ----· ·-------·----------------------------' 
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1 them what the situation was. 

2 And, I would asume that. they imn1ediately 

3 got in touch with Dart Drug. 

· 4 As it happens, today I went over to this store 

5 while we were waiting this morning to have a hearing, 

6 and there is a pile of terra cotta coping still .sitting 

7 on the roof. 

8 Now, in doing what they did on the roof We 

9 had a roof bond with the Barrett Corporation. It was 

10 a roof bond for 20 years , and a flashing bond for 20 

11 years.· This was part of \\That we had supplied in conjunction 

12 with the referred specifications. 

13 MR. PIERSON: I'm sorry to keep interrupting. 

14 Mr. Kalus is now giving us a running narrative, and he's 

15 obviously not responding to the last question which was 

16 made about five minutes ago. 

17 THE COURT: Objection sustained. I also want 

IS you· to tie-in this thing that he has describe~, the leak 

19 at that time, and the cause, with the present cause for 

20 the present complaint. 

:.n l-1R.. WILKES: Yes, Your Honor. 

BY l'-1R. ~1I LI<ES : 

o. When did you la.st inspect the building? 

------------- -· -·--··--- --· ·------------
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1 A. I inspected the building this morning~ 

2 Did that piece of terra cotta come off that 

3 roof today? 

4 A. There \-Tere five pieces res_ting on the roof, 

5 and this was about the average size of the pieces, and 

6 they were resting near the same spot that had been 

7 clogged up about two years ago, and they had never been 

8 removed from the 1 roof. 

9 Is that proper maintenance practice? 

10 A. Absolutely not. In fact, in conjunction with 

11 the roof bond, which already had been violated -- · 

12 Q. Just a moment, please. Let me ask the questions, 

13 if I may, please. 

14 MR. WILKES: I'd like to have this terra cotta 

15 marked as the next defendants exhibit. 

16 THE COURT: I can see it, but I'd rather you 

17 didn't put it in evidence. It's going to clutter up the. 

18 Clerk's files. I'd rather have you carry it back with you. 

19 BY MR. WILKES: 

20 Q. Is this the sa.me terra cotta that you testified 

21 was broken aT,Tay in order to put in the steel beams to 

2~ support the airconditioning equipment on the roof that 

2:3 the tenant did? 

---------- ----·~------ --- -·-------- ----·--- ____________________ ____. 
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1 A. That's correct. 

2 Q. ~.nd, in inspecting this building subsequent to 

3 your inspection of July, 1975, can you tell me whether or 

4 not what the subtenant Dart Drug had done to that roof, 

5 or that has continued to cause leaking problems down to 

6 date? 

7 MR. GESCHICKTER: If it please the Court, ob-

8 jection. First bf all, I don't know what foundation is 

9 laid for that; second of all, I don't know what expertise 

10 the gentleman has or what he has looked at which would 

11 indicate that he has anyway to testify 

12 THE COURT: I don't know if you can attribute 

13 it to Dart Drug, but I think he's competent to testify 

14 what he's found on the roof, by whomever it was caused. 

15 HR. GESCHICKTER: I think he can say what he 

16 found on the roof, but I think the question was: Has 

17 that contributed down to today to the roof leaking. 

18 THE COURT: I sustain on that. I think he is 

19 not a sufficient expert on that. 

20 THE WITNESS: Pursuant -- Maybe two weeks after 

21 I wrote this letter to Food Fair. We decided we'd better 

22 keep. an eye on that building even though it was a net 

2:J lease. And, in checking the property, \&Te found that 

--------·--··-----------------------------------~ 
AUDREY J. RLIOIGER REPORTING SERVICE 

CERTIFIED VERBATIM REPORTERS 
3850 CHAIN BRIDGE FIOAD 
FAIRFAX, VIRGINIA 22030 

591-3136 

91 



42 55 

1 Dart Drug did, for the record --

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

MR. GESCHICKTER: Your Honor, I have to object 

to the gratuitous term that this is a net lease by the 

witness, just for the record. !.don't want to let that 

go by. 

THE WITNESS: Several weeks later, we inspected 

the property, and Dart Drug had come in and put in pitch-

pockets around the pipes that had been leaking. 

As far as what else they did, I really couldn't 

tell you at the time. Ho~Tever, that was the start 

of the roof problems at that location. Prior to that, 

I had never heard of any roof leaks. 

And, since then, I think Food Fair has had 

several. Letters from -- They sent me copies to that 

effect, that they are having trouble. 

MR. WILKES: The roof bond and the fla·shing 

bond that's attached, I'd like to have this marked together 

as the next exhibit for identification. 

(The documents referred to were 
marked Kalus Exhibit No. 7 for 
identification.) 

THE COURT: Mr. Kalus, do you know what the 

cause \"las of the leak that \·Tas covered by this estimate 

23 from Virginia Roofing of August, 1976? Were you there in 

--·-·-------·-·-··-----------------------' 
AUDREY J. RUDIGER REPORTING SERVICE 

CERTIFIED VERBATIM REPORTERS 
3859 CHAIN BRIDGE ROAD 
FAIRFAX. VIRGINIA 22030 

591·3136 

92 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

56 
43 

·order to ascertain what, if anything, was leaking, or 

caused the leak at that time? 

THE v7ITNESS: No, sir. I assume some of it 

was an aftermath of the installation on the roof. 

THE COURT: That's \-Then you went and investiga-

ted and found no pitchpockets? ~~en was that? 

THE WITNESS: I was down there on July 17th 

of 1975. 

THE COURT: All right. This estimate says: 

Leaking area main roof, one at the rear and one on the 

left side. 

Does that connect itself with any of the 

airconditioning or refrigeration structure? 

THE WITNESS: I really don't know because it 

depends on whether you're facing the building, the left 

side is over here, and the refrigeration's over there; 

but, if you're facing with the building, the left side 

THE COURT: If you are standing on Lee Highway 

and looking at it? 

THE WITNESS:. The left side would be away from 

the airconditioning equipment. 

They've complained of the other side. They 

were running trucks into the building. 
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MR. GESCHICKTER: If it please the Court, as to 

Defendant Kalus's Exhibit No. 7, I would object, first 

of all, on the grounds that the first page of this 

exhibit is not a roof bond, but something that says: 

Please read carefully the attached bond. ~rid, then, 

you know, it has some literature that has nothing to 

do with the bond itself. 

l 
Second of all, Your Honor, I would object to 

the bond being· admitted because I don't know how the · 

roof bond is relevant to the case at hand. 

THE COURT: I don't either. Can you explain 

12 it, Mr. Wilkes? 

13 

14 

15 

16 

17 

18 

19 

20 

:.n 

22 

.MR. WILKES: Yes, if Your Honor please. I 

offer it to show that under the plans and specifications 

it was the obligation of Kalus to furnish the roof bond 

\-lhich, I think, clearly has a bearing with re~pect to whethe:r 

that roof was considered by the parties to be structural· 

or nonstructural. 

Secondly, I offer it to show that by reason of 

the acts in cutting through this roof that have been 

discussed by Mr. Kalus that the roof bond itself which 

would not, by its terms, have expired until 1980 or '81 

1981, I believe -- was voided or there wouldn't be any 

·- -----·----------------·--------------------' 
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1 issue so far as between now and 1981 was concerned because 

2 o~ the very acts of Dart Drug in cutting through the 

3 roof, and making these structural changes without the 

4 prior approval of the landlord. 

5 f.1R. GESCHICKTER: Your Honor --

6 .THE COURT: How does that relate, t~ough, to 

7 the particular leak that is now complained of if, in fact, 

8 Dart Drug did something ~rrong in 1975? Even though it 

9 went to the extent of this bond, I take it ·there was no 

10 claim for a leak that occurred then, and they fixed 

11 it themselves. 

12 It doesn't appear to be part of the suit, is 

13 that right? 

14: MR. WILKES: If Your Honor please, I think it's. 

15 clear that what the landlord obtained and provided as the 

16 landlord's obligations under the lease, namely, the roof 

17 bond, the fact that that was an obligation helps in inter-

18 preting the lease itself; secondly, from the standpoint of 

19 the tenant's negligence, if the tenant's negligence results 

:W in the voiding of a roof bond \'Thich by its terms would 

21 have expired in 1981, then it seems quite clear, if Your 

22 Honor please, that that constitutes negligence by the 

23 tenants under the provisions of rider 52 which further 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIDGE ROAD 
FAIRFAX. VIRGINIA 22030 

581·3136 

95 



1 

2 

3 

4 

5 

6 

7 

8 

9 

' 10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2::1 

59 
46 

exculpates or excuses the landlord from any obligation. 

THE COURT: All right, sir. Your objection 

is overruled. I'll hear it. This will be admitted. 

(The document marked Defendant 
Kalus Exhibit No. 7 was admitted 
in evidence.). 

BY r.m. WILKES: 

0 Mr. Kalus, did the actions :of making the 

I 

structural changes in cutting through the roof by Dart 

Drug, the subtenant, have any effect upon this bond? 

MR. GESCHICKTER: Objection, Your Honor. 

Certainly, if Mr. Kalus didn't have anything to do with 

whether or not this bond was voided, he's insisting that, 

and -- What's the name of the company? Barrett? 

THE WITNESS: Barrett, a Division of Allied 

Chemicals. 

MR. GESCHICKTER: That's hearsay, and Mr. 

Kalus can't testify as to how that happened or why. 

THE COURT: I would think that would be well 

taken. He can testify as to. the facts of as to whether 

they notified him as to \·Thether it was voided. 

THE WITNESS: Mr. Goodman, who used to be with 

Dart --

MR. GESCHICKTF.R: I didn't hear what you said. 

- ----------------------------------------------J 
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1 THE WITNESS: I said you don't go to Barrett. 

2 You go to the roofer who did the job, and the roofer 

3 that originally put the roof on there was Virgini~ 

4 Roofing Company. 

5 BY MR. WILKES: 

6 Q. Is that the same roofing company that --

7 The same one that did Dart Drug, right. 

8 I 

Anc;I , l-ir • Goodman , who was with Dart Drug at the time 

9 was in direct contact with them, and tried to get -- I 

10 had sent him a copy if I recall correctly -- tried to 

11 get them, meaning Virginia Roofers, to honor this bond, 

12 and Virginia Roofers --

13 MR. GESCHICKTER: I would object to that, Your 

14 Honor. How this man would have any idea of that conver-

15 sation without it being hearsay is just impossible for 

16 me to conceive. How Mr • Kalus \'Tould know what happened 

17 between 

18 THE WITNESS: I spoke to Virginia Roofers. 

19 MR. GESCHICKTER: That's hearsay, Your Honor. 

20 THE WITNESs:· Can I read something from this, 

21 sir? 

•)•) --
23 

THE COURT: It would seem to me that what is· 

sought here is the fact of utterance by Virginia Roofers, 

'----·---·--·-·---·-----------------------------1 
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1 and not.the truth of what they say. 

2 If Virginia Roofers say that this is voided 

3 by some action of Dart Drug, I, obviously, can't receive 

4 that. That's hearsay. 

5 If Virginia Roofers say that they refused to honor~ 

6 that bond, he can testify to that, but that's a mere 

7 verbal act on the.ir part. It's just as though they 

8 hit him with something, struck a blow. 

9 He can testify to that: He was on the receiving 

10 end of a blow, even though it was a verbal blow. 

11 MR. GESCHICKTER: The question I was.objecting 

12 to was --

13 MR. WILKES: May I withdraw that question? 

1-1 BY MR. WILKES: 

15 Q. Mr. Kalus 1 \'Tould you hand me a letter of 

16 August 13, 1975? 

17 A. ~.ugust 13 1 what? 

18 Q. August 13, 1975. 

19 MR. KALUS: Defendant Kalus Exhibit No. 8 for 

20 identification. 

21 (The document referred to was 
marked Defendant Kalus's . 

~2 Exhibit No. 8 for identificat on.) 

,_._ ________ . ----·-----------------------------------· 
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1 BY MR. WILKES: 

2 Q. Would you also take out September 9, 1975, 

a letter from Food Fair to Dart Drug? 3 

4 A. [Witness complies.] 

62 

5 MR. WILKES: And, I'd like to ask that that 

_6 be marked as Defendant Kalus's next exhibit for identi-

7 fication. 

s (The document referred to was· 
marked Defendant Kalus's Exhibit 

9 No. 9 for identifi_cation.). 

10 THE COURT: Let's take a five minute recess, 

11 gentlemen. 

12 THE BAILIFF: All rise. 

13 (Brief recess was taken.) 

14 MR. WILKES: I offer in evidence the last 

15 two exhibits which have been marked for identification. 

16 MR. PIERSON: May I inquire as to the purpose 

17 of the ·August 13th letter? It simply states that the 

8 copy of the bond was sent to Food Fair. If that's the ]. 

9 purpose for which it's introduced, I have no objection. 1. 

20 MR. WILKES: That is the purpose, if Your 

21 Honor please. 

22 MR. PIERSON: We can stipulate that we've seen 

23 the bond. Either way, I have no problem with that letter. 

- -----------------··--·----- . ----------------·· -·----- - ·--------' 
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1 MR. GESCHICKTER: If it please the Court, as 

2 far as the Exhibit 8, this refers again to the do's and 

3 don't page which I objected to being attached to the 

4 front of the bond. I object again because Exhibit No. 8 

5 refers to the do's and don't's page, and that's my 

6 objection to Exhibit No. 8. 

7 THE COURT: The objection is overruled. Number 
I 
I 

8 8 will be received. 

9 (The document marked Defendant 
Kalus's Exhibit No. 8 was 

10 received in evidence.) 

MR. GESCHICKTER: As to Exhibit No. 9, I object 

12 to that. Again, this goes into statements that have to 

13 be hearsay. This is a notice of default by ~tr. Kalus, 

14 and, again, in that document he gives the reasons, and 

15 he said the roof bond had been voided, and it says why 

16 it's been voided which has to be grounded in hearsay. 

17 I think the fact that Mr. Kalus sent notice of· 

18 default may be sig~ificant in this case, but, again, 

19 his contentions, and his opinions as to what has happened 

20 in this case are grounded on hearsay and would be inadmissib e. 

~1 And, for that reason, I say the letter itself 

22 should be inadmissible. 

MR. WILKES: If Your Honor please, this is not 

·-- -·----···. ·- ..... ··--·-·· . ······- .... -- .. ·-··-----· ----· ···--·-···-···-------------------' 
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1 anything of Mr. Kalus's. This is the September 9, 1975, 

2 which is the Food Fair's notice to Dart Drug of default 

3 stating that Dart Drug has committed and voided the 

4 owner's roof bond. 

5 MR. GESCHICKTER: That would be double hearsay. 

6 THE COURT: I will disregard that part of it. 

7 I'll receive it for whatever value it may have. Number 

8 9 is admitted. 

9 (The document marked Defendant 
Kalus's Exhibit No. 9 was 

10 received in evidence.) 

11 MR. GESCHICKTER: Your Honor, if you please, 

12 all of the numbered paragraphs, again, would involve 

13 hearsay since this is from Food Fair to Dart Drug. 

14 All they are doing is recounting what they had 

15 been told. 

16 THE COURT: What is No. 6? A letter to Food 

17 Fair in July of '75. 

IS MR. PIERSON: That is the beginning of the 

19 roof problem, Your Honor. 

20 THE COURT: That \<las exc·luded on the ground 

21 it was entirely self-serving, I· think. 

22 BY MR. WILKES: 

23 Q. Mr. Kalus, would you pull out the October 27, 

'-'---------------------·--------·--------------' 
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1 1975 letter from Food Fair to you? 

2 A. [Witness complies.] 

3 MR. WILKES: If Your Honor please, that was · 

4 an attachment to one of our pleadings in this case, and 

5 I think that's covered by the stipulation. I'd like to 

6 have it marked and offered into evidence. 

7 (The document referred to was 
marked Defendant Kalus's Exh.ibit 

8 No. 10 for identification and 
received in evidence.) 

9 

10 

11 

12 

13 

14: 

15 

16 

17 

18 

19 

20 

:!1 

BY MR. WILKES: 

~ Would you pull out the November 15, 1976, 

memorandum of Food Fair, please? 

A. [Witness complies.] 

MR. WILKES: If Your Honor please, I'll ask 

that that be given the next Defendant Kalus's exhibit 

number for identification. 

BY HR. WILKES: 

(The document referred to was 
marked Defendant Kalus's Exhibit 
No. 11 for identification.) 

~ May I have the April 19, 1977, letter from 

you to Food Fair? 

A. . [~7i tness complies.] 

MR. WILKES: Again, this is one of the attachments 

1~-------··-------------------------------------l 
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1 to the pleadings, April 19, 1977. 

2 MR. PIERSON: Mr. Wilkes is trying to shoot 

3 through one of these letters. I'm not sure they are 

4 being introduced, but I certainly want to respond to the 

5 introduction of some of these. 

6 For example, the memorandum which he discussed, 

7 dated November 15th is an intercorporate memorandum. I'm no~ 
I 

8 sure how it was obtained by Mr. Kalus, but it is.from 

9 Mar.c Rash to members of my corporation. 

10 And, I would certainly object to that being 

11 introduced from Mr. Kalus. 

12 THE WITNESS: It's been sent to me by Mr. 

13 Rash. 

14: MR. PIERSON: There's c~rtainly been no testimony. 

15 I think Mr. Wilkes has covered two or three others while 

16 I was reviewing this one, and I want to make sure that 

17 nothing's introduced over my --

IS THE COURT: This is being marked for introduction. 

19 

20 

(The document referred to was 
marked Defendant Kalus's Exhipit 
No. 12 for identification.) 

21 BY MR. WILKES: 

22 Q. Mr. Kalus, referring to Defendant's Exhibit No. 

23 11 for·identification only, would you tell me whether you 

-· ·--··-···--·--·· . -· . . . . ............ -···- ·- ·-· -··· . . ··--------··---·---·-------------~ 
AUDREY J. RUDIGER REPORTING SERVICE 

CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIDGE ROAD 
FAIRFAX. VIRGINIA 22030 

591·3136 

103 



1 

2 

3 

4 

5 

6 

.7 

8 

9 

10 

11 

12 

13 

14. 

15 

67 
54 

know who Rash, Tucker, Wainfan, Grossman and Horgan are 

and how you received this ·copy? 

A. Well, Marc Rash is Food Fa.ir' s man ·in Baltimore •. 

He has charge of the Baltimore stores for maintenance, 

and dealings with all their subtenants, et cetera. 

This is the man, to my knowledge,· who Dart Drug always 

calls 'iThen they have a problem and he sent COpies of the 
I 

memo to Sidney Tucker, who is the director of real 

estate. 

Mr. Wainfan is in the real estate office. I 

don't know his exact title. Horgan is in their real 

estate office. I assume Gro.ssman is, also. 

Q. Where did you get this? 

A. When did I get it? 

Q. How did you get it, possession of that piece 

16 of mail? 

17 A. He mailed it to me with a little note on the 

18 16th of November 1976. 

19 

20 

21 

Q. Who is "he"? 

A. Mr. Rash, I'm sorry. 

MR. WILKES: I offer that in evidence, if 

Your Honor please. 

THE COURT: I'll receive it in evidence with the 

- --·------·------· -------.--·----------------------J 
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cover note. 

(The document marked as Defendant 
Kalus's Exhibit No. 12 was 
received in evidence.) 

MR. GESCHICKTER: I object to the document 

because it's hearsay on the forfeiture of those bonds. 

What we are having. is this matter that the Court's 

already ruled on as to why the bond was forfeited, and 

it was introduced again and again and again because of 

the orginal statement made by Mr. Kalus to various 

people. 

o. 

A. 

THE COURT: I understand. Number 11 is admitted. 

BY MR. WILKES : 

(The document marked as Defendant. 
Kalus's Exhibit No. 11 was re­
ceived in evidence.) 

May I have the notice of April 19, 1977? 

[Witness complies.] 

MR. WILKES: Do you have any objection to this? 

MR. PIERSON: No objection. 

l1R. GESCHICKTER: I object as to relevancy. It 

talks as to gross sales, not about the roof of the building. 

MR. WILKES: I'd like to offer, if Your Honor 

please'· the notice of default in the payment of rent as 

the next exhibit. 

,_...._~--·----·-------------------------------------' 
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1 THE COURT: Is there an objection to that? 

2 MR. GESCHICKTER: I object to that on the 

3 grounds of relevancy as to the payment of rent is con-

4 cerned. 

5 THE COURT: Objection sustained. 

6 BY ~IR. WILKES: 

7 Q. Mr. Kalus, have you had any personal observa-

8 tion with respeclt to how a Dart truck has been using 

9 the front sidewalk? 

10 A. Yes, sir. 

11 0. Describe it, please. 

12 A. Dart Drug --

13 MR. PIERSON: Your Honor, excuse me. It 

14 would be nice to clear up any and all of the long laundry 

15 list of complaints that Mr. Kalus has .about the main-

16 tenance of his building, but care and maintenance of 

17 the front door, unless it relates to the sidewalk or 

18 the roof, is something that is well beyonq.the scope 

19 of \'Jha t \lle 're here for today. 

20 Mr. Wilkes in his opening· statement -- I did 

21 not obje-ct to it --

23 

.. ··--·---·-- ·-----·-··------------------------------' 
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1 UR. WILKES: Did I say door or side~·alk? 

2 MR. PIERSON: He's talking about the front of · 

3 the door. 

4 MR. WILKES: I didn't make my question clear, 

5 then, if Your Honor please. I'm talking about the 

6 sidewalk that's out by the front door of the building. 

7 I am not talking about the door.· 
I 

8 MR. PI~RSON: Excuse me. I withdraw my objection. 

9 THE WITNESS: I have ob~erved on numerous 

10 occasions, the latest as recently as two weeks ago, trucks 

11 unloading at the front door. 

12 We have objected to it. We have put it in 

13 writing to Food Fair, who, in turn, I'm sure, have sub-

14 mitted the same to Dart Drug. 

15 On one occasion, I observed a truck unloading 

16 motor oil onto the front sidewalk onto a three foot 

17 wide, six or eight foot long, dolly that used nor.mally 

18 in a loading dock, and they struggled through the front 

19 door with it. 

20 I have observed them taking dollies of fertilizer. 

21 and other products, heavy products, in through the 

22 front doors. The last one, as I say was last week, I 

observed them taking bread in the front door which is a 

------------------
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1 much lighter product. 

2 MR. PIERSON: I will renew my objection in 

3 terms of relevancy. I fail to see any relevancy. 

4 THE COURT: Objection overruled. I think it 

5 goes to negligence. 

6 MR. PIERSON: I am. not sure I understand your 

7 reasoning for the overruling of the objection. It 
I , 

8 goes to negligence in terms of maintenance of the sidewalk? 

9 THE COURT: Yes. It appears that even those 

10 things which are nonstructural or, excuse me, even 

11 those things which are structural are the responsibility 

12 of the tenant if it's caused by the tenan~'s negligence. 

13 He contends they are caused by the tenant's negligence. 

14 BY MR. WILKES: 

15 Q. Are there loading facilities for this building? 

1!6 A. Yes. 

17 Where are they located? 

18 A. At the rear of the building. 

19 Q. Was this sidev1alk ever designed or constructed 

20 to serve as a loading dock-type of a function? 

21 A. No, sir. The sidewalk normally has anywhere 

22 from three to four inches of concrete. It's not designed 

23 to take the weight of, say, a loading dock cartfull of 
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something like motor oil. It's just too much weight 

for that type of structure. 

Q. Have you advised Food Fair to have Dart Drug 

cease and desist from that activity? 

1\. We gave them notice. ·I don't have it right 

in front of me, but we made mention of it to them. 

·o. And, have they ceased and 4esisted in doing so? 

Sorne\•Thbre in my files is a letter from Food 

Fair, and a covering letter back from Mr. Kabat, to 

the extent that they don't do that. 

And, shortly thereafter I observed another 

truck doing that. ~~d, these trucks end up hitting the 

canopy in front, and the fences in front, and cause 

other damage to the building. 

Q. May I have your letter of January 15, 1969? 

A. [Witness complies.] 

·MR. WILKES: If you will mark that for the next 

Defendants exhibit for identification, please? 

(The document referred to was 
marked Defendant Kalus's Exhibit 
No. 13 for identification.) 

MR. WILKES: I offer, without objection from 

opposing counsel, if Your Honor please, the letter to 

Food Fair from Mr. Kalus, approving a sublease to Dart 

·~-------··-·-·· ···--·----------·--------------:------------~ 
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1 Drug subject to the terms and conditions of the lease 

2 which is already an exhibit in this case. 

3 

4 

5 

6 

7 Q. 

THE COURT: Number 13. 

BY NR. WILKES: 

(The document marked Defendant 
Kalus's Exhibit No. 13 was 
received in evidence.) 

Going back to the roof, sir, have you observed 

8 anything on the ~ront of the building from the stand-

9 point of truck movement that would have any effect on 

10 the roof, as the same is tied-in structurally with the 

11 canopy? 

12 A. Yes, sir. The front canopy has been struck 

13 on numerous occasions by tractor trailers as they 

14 back in. 

15 MR. GESCHICKTER: I am going to object to that. 

73 

16 First of all, if this gentleman has seen a tractor trailer 

17 strike that canopy, that's one thing; but, second of allt 

18 even if he is a builder, I am going to object to his 

19 conclusions as to what a tractor trailer truck striking 

20 d a canopy can o. 

21 He can tell what he observed, but it's up to 

22 the Court to decide. 

23 THE COURT: What do you mean by canopy? 

- -----··----·--·---------·-··-----------------------' 
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1 THE WITNESS: The canopy is the covered sidewalk, 

2 it's the covering over the sidewalk. It's about 12 

3 feet off the ground, and it comes down the front walk, 

4 and it turns to the side. ~~d, the canopy is on the 

5 corner of the building where the door is ~- Where the 

6 front doors are -- and, that's where he struck --

7 MR. GESCHICKTER: Mr. Kalus and Mr. Wilkes 

8 have seen these pictures, and I have no objection to him 

9 using these to show you what he's talking about since 

10 they will be introduced anyway. 

11 MR. WILKES: I have no objectio~ to photographs 

12 going in. 

13 MR. GESCHICKTER: I guess they should be marked. 

14: MR. WILKES: Go ahead. 

15 BY MR. WILKES: 

16 Q. My whole question is, Mr. Kalus, is the canopy· 

17 physically connected with the building? 

18 A. ·Absolutely. It's tied back into the brick and 

19 steel fabric of the building. 

20 Q. Based on your 27 years of experience as a builder, 

21 would the contact which would cause a dent to the front 

22 of the canopy in the direction of the building have any 

23 effect on the roof?· 
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1 MR. GESCHICKTER: I object on the grounds I've 

2 just stated as far as, number one, whether this gentleman 

3 has ever seen that truck hit that canopy. No foundation 

4 has been laid in that regard. 

5 But, more importantly, number two, as to his 

6 assumption ·and speculation as to what that truck hitting 

7 that canopy would do· 
1
to the rest of the building. Even 

8 though he's a builder, he would have to have some -- I 

19 think the Court is, as is any person, layman, is as able 

10 to draw a conclusion as to what a truck hitting that 

11 canopy is going to do as Mr. Kalus. 

12 He has no particular expertise in the transfer 

13 of forces from one body to another. 

14 THE COURT: Your objection is overruled. Go 

15 ahead. 

16 BY MR. WILKES: 

17 Q. Mr. Kalus --

18 THE COURT: Let him answer the question. 

19 THE WITNESS: The question, I believe was 

20 THE COURT: What would happen if the truck 

21 hit the canopy? 

THE WITNESS: It would move the entire front 

23 wall to a certain extent. And, the question was would it 
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do anything to the roof? And, absolutely, in my estimation. 

It can loosen up all the flashings in the front part 

of the wall. 

THE COURT: Have there been any leaks at that 

point? 

THE WITNESS: I think there have been, over 

the original area of the vestibule, the inside vestibule, 

which Dart Drug had torn out when they moved the doors 

over; but over the original vestibule, there's a stain 

in the ceiling of the store where at some past date 

there was a leak. 

And, that could definitely be from the canopy. 

BY MR. WILKES: 

Q. Referr~ng to the structural steel which supports 

this building, and supports the buil·t-up roofing, have 

you looked at that to determine whether there was any 

sagging or structural defects from time-to-time? 

A. As I say, I was there today with the structural 

engineer, and from the mezzanine floor, which is right 

under the roof deck, where the new installation went, 

there does not appear to be any structural damage that's 

visible to the eye. 

~m. WILKES: No further questions, Your Honor. 

---------- -----------------------------------~ 
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1 THE WITNESS: It could conceivably come from 

2 where they rested steel beams on the \valls, if the w.alls 

3 were not prepared properly for that. 

4 And, proper preparation would be to put solid 

5 masonry underneath the steel. In other words, take out 

6 a couple of blocks and put in brick, solid brick., or to 

7 fill the block area with cement. Whether that was ever 

8 done or not, I don't know. 

9 BY MR. WILKES: 

10 o. This is in connection with the steel beams that 

11 were put on? 

12 A. To support the airconditioning. 

13 That were added to the roof? 

14 A. That's right. 

15 MR. WILKES: No further questions, Your Honor. 

16 CROSS EXAMINATION 

17 BY MR. PIERSON: 

IS Mr. Kalus, you do acknowledge that you signed 

19 this lease agreement and the riders, is that right? 

20 A. Yes, sir. 

21 Q. And, you are here on behalf of all of the signers 

~2 of that lease agreement, is that correct? 

A. That • s correct. 

- ----------·---··------------------------------1 
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1 Q. Now, you said that Food Fair prepared -- or 

2 that this is Food Fair's form lease? 

3 A. Right. 

4 Q. You also testified that you have entered into 

5 a similar lease on three other occasions? 

6 A. Two other occasions. 

7 Q. So, you are familiar with the terms of this 

8 lease? 

9 A. This lease agreement? 

10 Q. Yes. 

11 A. Lately, I've become more familiar with it 

12 because every lease is a little different. 

13 Q. The rider, you say that Food Fair prepared 

14 this? 

15 t 

16 

17 

18 

19 

20 

21 

•)•) ...... 

23 

A. Yes. 

Q. At who's request were these provisions made? 

A. These provisions were made not in anyb.ody' s 

request, but in connection with the letter of the comrnitmen 

which he did not want to admit into evidence. 

Q. These paragraphs \-Tere as a result of nego~iations 

or discussions between you and Food Fair? 

A. Negotiations? You mean the exact wording that 

they put in here? 
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1 Q. The terms. 

2 A. The terms contained in the commitment letter 

3 were by negotiation with Food Fair. The lease was drawn 

4 to reflect the terms and conditions in the commitment 

5 letter. The commitment letter between Food Fair and 

6 ourselves was always binding. 

7 Q. Mr. Kalus, you read the lease before you signed 

I 

s it, did you not?! 

9 A. Yes. 

10 Q. There were some deletions made throughout this 

11 lease agreement in black, I guess they were black~ Who 

12 made the actual deletions, Food Fair? 

13 A. Food Fair. 

14 Q. And, you initialled them, or recognized them? 

15 A. Right. 

16 You say, if I understand your discussion about 

17 these plans that have been submitted into evidence, you 

18 have two structural design plans; one, I guess, S-1 and 

19 S-2, and you say on those structural sheets there's no 

20 mention of roofing materials, is that correct? 

21 A. That's correct. 

22 Q. But, you say, on the architectural sheet there 

23 is a roof plan? 
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1 A. Right. 

2 Q. And, the roof -- the top of the roof, so we 

3 won't get into any arguments, was laid or prepared or 

4 placed there by your company or by agents of you or 

5 you~ company, is that correct, Kalus Construction, or 

6 whoever built the building? 

7 Let me rephrase the question. 

8 A. I wish you would. 

9 Q. Who laid the roo~ing, the top of the roof? 

10 A. Virginia Roofing Virginia Roofers. 

11 Q. Were they acting as your agents? 

12 A. As my subcontractor. 

13 .Q. After they laid that roof, they gave you a bond 

14 for 20 years? 

15 A. That's correct. 

16 Q. And, you, in accordance with your understanding 

17 of the lease agreement and your obligations -- Well, 

18 all right. Let me rephrase that. 

19 Was it your norm~l course of business to get 

20 a 20 year bond, or was this in accordance with your 

21 understanding with Food Fair? 

23 

A. This was a Food Fair warranty, 20 year bond. 

Q. And, you agreed to do this? 

·-~--------·------·-----------·---·--------------------
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A. That's correct. 

Q. And, you met that obligation? 

A. I met that obligation. 

Q. Who~ in your understanding in the maintenance 

of that roof from the time you entered into this lease, 

at the time of 1960, until the time these problems first 

developed in 1975 or so, who was responsible for the 

I 
maintenance of t~at roof, Virginia Roofing? 

A. No, Food Fair. 

Q. Food Fair was? 

A •. And/or their subleasee. 

Q. That was you~ understanding, is that correct? 

A. Not only was it my und~rstanding, but we never 

had one call from Food Fair for all the years that·Food 

Fair occupied the store. 

Q. So, between 1960 and 1975, really, until the 

problem developed with the airconditioner? 

A. That was the first. 

Q. Between 1960, there was no problem, you have 

never been aware of any leaks in that roof? 

A. To the best of my knowledge, that's correct. 

Q. As we look at the roof of that store is not 

one level surface, is that correct? 

L-L-----·------·-·-·-·---···--··----------------------------------1 
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1 A. Yes. 

2 Q. ~xe there two tiers? 

3 A. Two tiers, correct. 

4 Q. And, if you look at the front door of that store, 

5 the right-hand portion of that building is the upper tier, 

6 is that fair to say? 

7 A. Part of it is, right. That's correct. 

8 Q. And, it is also fair to say that that upper 

9 tier has far less surface area than the main, or ·lower, 

10 tier? 

11 A. That's correct. 

12 o. And, as I understand, or I think I understand 

13 what your contention is here today, there came a time 

14 when an additional airconditioning or .refrigeration unit 

15 was placed on the roof of your store, is that correct? 

16 

17 

18 

19 

20 

21 

22 

A. That's correct. 

o. Where was that airconditioner or air-refrigera-

tion unit placed, on the upper or lower? 

A. Upper tier. 

Q. Where did the leaks result in .that first 

occurrence? 

A. They were leaks in the upper tier for the most 

part, but there were also some leaks in the lo-vrer tier. 
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o. At that time? 

A. .P_t that time. 

Q. Now, is it your contention that the installation 

of that machinery caused the leaks in the lo'irer portion 

of that roof? 

A. Well, if you'll let me go one step farther, I 

would say not just the installation of the machinery, but 
I 
I 

the way that the workmen that installed it. I went up 

there, if you'll let me finish, I went up to look at that 

leak when water was coming out of everything in the 

building. 

I found chunks of terra cotta coping, pieces 

of block, thrown all over the roof. 

Q. What has that got to do with anything? 

A. There are leaks in other parts of the roof. You 

take a piece of terra cotta coping, it probably weighs 

ten pounds. 

Q. Do you known that that was thrown on the roof? 

A. I personally picked pieces up and threw it over 

the side of the roof to get it the hell of£ the roof. 

Q. You say you found five pieces today? 

A. Here's one of them. 

Q • What have they got to do with any leaks in the. 
. _._ _______ . __ . __________________________________ _.. 
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1 roof, the fact that you found them on the roof itself? 

2 A. They are still on the roof. 

3 Q. What does that have to do with any leaks? How 

4 does a piece of terra cotta lying on the roof cause any 

5 leaks? 

6 A. Did you read the first sheet that everybody 

7 was against ·admitting into evidence? 

8 
I 

We still are. It's irrelevant. 

9 Tell me, in your 26 years knowledge, would 

10 a piece of terra cotta --

11 A. If you pick it up and drop it, it will punch 

12 the roof deck. 

13 That's fine. So, you are saying: If somebody 

14 physically it and punches the roof, you will have a hole? 

15 

16 

17 

18 

19 

20 

21 

A. I just said somebody took it and threw it 

around the roof. You don't have a piece of terra cotta 

20 feet from where it was chopped off the wall and have 

it walk there by itself. 

Q. Have you ever observed anyone up on the roof 

of the structure throw terra cotta, personally, of your 

own knowledge? 

A. No. 

Q. The Virginia Roofers bill -- You have seen a copy 

-----·------·----·-···-----
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1 of the bill of Virginia Roofers ·that was submitted for 

2 their recent work, ·is that right? 

3 A. I think somebody sent me a copy of the bill. 

I know I've seen a copy for $620.00 --Here it is. I 

5 don't know who sent it to me. I guess it was, probably, 

6 came from Dart Drug to Food Fair to me because I have 

7 never·had any direct dealings with Dart Drug~ 

8 ~ As I u~derstand it, thoug~ I don't have a copy 

9 in front of me, but it indicates that they installed 

10 fabric on the top of the roof as well as cement and 

11 asphalt? 

12 A. All it says is all repairs in accordance with 

13 our contract, August 10, '76. $620.00. 

14 Q. I'm referring to the contract. 

15 A. You have the contract? I don't know •. 

16 Q. What is plastic cement? 

17 . A. Plastic cement? It's a roofing cement • 

18 Q. ~fuat is the consi~tency of it? I mean, is it 

19 similar 

20 A. It's black,and it's sticky,and it's·rnade like 

21 tar. 

Q. It doesn't look like normal cement that you 

2a make sidewalks out of? 

- ·------------···-----·--------------,----------' 
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1 A. Oh, no. No. 

2 Q. Since -- I'm sorry to go over this again. I 

3 apologize, but between the time.this lease was entered 

4 into and the time -- or the first time you were made 

5 aware of any leaks in the roof, was this occasion approxi~ 

6 mately 1975, when the airconditioning unit was installed? 

7 That 1 s correct •. 

8 Q. When ybu went up to observe in 1975, assuming 

9 that that's the correct year, the roof and the leaks, 

10 did you, yourself, observe any leaks in the main part of 

11 the roof as opposed to the upper part? The lower part 

12 of the roof as opposed to the upper part? 

13 A. I think, at the time, it was pointed out to 

14 me they had one or two little leaks in the flashing. 

15 Q. Where? 

16 A. I think in the front wall, along the front 

17 wall, near the front door. And, I think one on the 

18 back ~Tall. I really don 1 t remember. But, there were 

19 one or two other little areas that showed some damage. 

20 

:n 

Q. In comparison that the leaks that you found 

in and about the refrigeration unit, how would they 

compare? 

A. Minor. 

---·--·-·-····----·--------------·--·-··-·----
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1 Q. How many did you find on the main roof? 

2 A. There could have been t\-tO, possibly three, I 

3 just don't remember. 

4 Q. Now, let me make one other thing clear, as· 

5 a result 

6 THE COURT: Don't make things clear, just 

7 ask the question. . . 
8 BY MR.\ PIERSON: 

9 Q. As a result of your discoveries on the roof 

10 on that occasion, it is a fact, is it not, that the 

11 leaks on the occasion 1975 were repaired? 

13 A. They were not repaired right then.- What they 

13 did was 

14 

15 

16 

17 

18 

19 

20 

21 

Q. Subs.equently, they were repaired? 

A. Subsequently, I assume they were all repaired. 

I have never been down there while there was a driving 

rain storm. But, I know they came in and repaired. · · Th~y 

put high hats or pitchpockets around same of the pipes. 

And, I found, later, I found one pitchpocket had been 

repaired. 

Q. 

knowledge? 

A. 
,_ ... ···- -----·- .. 

Was it at a later time repaired, to your 

Pardon? 

- ---·--· ... --- .. -. ·-. ------------------------' 
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1 Q. At a later time? 

2 A. All the pitchpockets were filed, now. 

3 Q. From the time in \'Thich you were satisfied that 

4 all repairs had been made to correct that leaking problem, 

5 okay? Up until the time that this new problem arose, 

6 were you aware of any leaks in the interim? 

7 I'm not sure there's a new problem. I think 

8 the problem is a~ continuation of their old prob~em. Now, 

9 no, nobody notified me. 

10 Food Fair-- I forget ·the dates, but Food Fair, 

11 like, in the recent months started sending us notices. 

12 that they were getting notices from Dart Drug. 

13 Q. Have you, of your own personal knowledge, or 

14 did you have an opportunity to personally view, the leaks 

15 for which Dart Drug was complaining in this recent action? 

16 A. I don't think so. 

17 Q. You were also familiar -- We've talked a lot 

18 about paragraph 16 and 52 -- You are also familiar, are 

19 you not, with paragraphs 21 and 22 of that lease agree-

20 ment which also talks about structural repairs? On 

21 paragraph 21, specifically, to the middle of that paragraph, 

22 beginning, "Tenant's obligation to make any repair here-

2a under shall at all times be limited to the making of 

·--1-·-·--------··---·---·------------·---------------------------' 
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1 ordinary repairs, and shall not include any obligation 

2 to make structural repair. 11 ? 

3 A. Yeah. 

You are also familiar with the following 

5 paragraph 22 --

6 THE COURT: It's not necessary to do that. 

7 I've read all that. 
I 

8 BY MR. 1PIERSON: 

9 Directing your attention, then, to paragraph 

10 52, with the language there, and you're familiar --You're 

11 aware I presume that that rider is only a rider. to 

12 paragraphs 16, 17 and 18 and not to paragraphs 21 and 22? 

. 13 MR. WILKES: I object to that. I think the 

14 language speaks for itself. And, the language says, 

15 11 Notwithstanding any provision ••• " 

16 THE COURT: That's an argument. 

17 MR. PIERSON: I have no further questions. 

18 CROSS EXAMINATION 

19 BY MR. GESCHICKTER: . 

20 Q. Mr. Kalus, when was the airconditioner put on 

21 the roof? 

22 A. ~~en was it put on the roof? 

23 Q. Yes, sir. 

---·----·-·---~----··· 
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A. Excuse me, sir. To go back a little bit, on 

July 31, '7 4 --

Q. Can you just tell us when the airconditioner --

A. I don't know. 

It was sometime after July 31 of '74, that's 

when they asked me to send the plan so they could make 

their designs. 

o. So, it was sometime after July of '74, and some-

time before when? 

A. Before the complaint they had a leak in the 

roof., in 1975. 

o.· So, you have no idea? 

A. I have no idea. They never sent me the plans 

as I requested so I could see what they were doing. 

Q. Didn't you testify that you never had any 

knowledge of leaks in this roof before this airconditioner 

was put up there? 

A. That's correct. 

Q. You say, then, that before July 31 of 1974, 

you never had any knowledge of any leaks to the roof, 

is that correct? 

A. That's correct. 

l1R. GESCHICKTER: I'd like this document marked. 

·- ------·--------- -~---------------------------l 
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That \'lOU1d be Defendant Dart's Exhibit 1. 

(The document referred to was 
marked Defendant Dart's Exhibit No. 
1 for identification.) 

MR. GESCHICKTER: And, this is Dart's Number 

2 and Number 3 for identification. 

(The documents referred to were 
marked Defendant Dart's E~ibits 
No. 2 and 3 for identificati~n.) 

BY MR.iGESCHICKTER: 

~ Can you tell me, sir, if you recognize this 

document? It be~rs Kalus Construction Company letterhead 

on Whitehead. Court in Maryland. Is that your· company? 

A. That's correct. 

Q. Do you know Marion Bernstein? 

A. She's the secretary of th~ office. 

Q. And, Store 551, Arlington, Virginia, that's 

the store under discussion here, is that correct? 

A. That's correct. 

Q. And, does that letter say that there are.leaks 

in the roof in that store, and that they are Kalus 

Construction Company's responsibility except the leak 

over the trash room? 

A. That's what it says here, right. But, it's 

the secretary of the office that ~Tote that. 

~-------------· ·--------------------------------' 
AUDREY J. RUDIGER REPORTING SERVICE 

CERTIFIED VERBATIM REPORTERS 

3659 CHAIN BRIDGE ROAD 
FAIRFAX, VIRGINIA 22030 

591·3136 

128 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

:n 

79 92 

MR. GESCHICKTER: I offer that as Defendants' 

Exhibit. No. 1, Defendant Dart's Exhibit No. 1. 

MR. WILKES: Your Honor, please, if this 

is offered for the purpose of mere impeachment of the· 

witness, in an attempt to impeach the witness's credibility, 

I have no objection to it. 

But, if it's offered of trying to modify the 

terms of the lease by a signature ·of a secretary to Mr. 

Kalus, I would object to it for that purpose~ 

THE COURT: I think it's being offered just 

for impeachment, I would assume. 

Q. 

(The document marked Defendant 
Dart's Exhibit No. 1 '\"7as 
received in evidence.) 

BY l-iR. GESCHICKTER: 

Are you unaware of documents that go out from 

your office by your secretary on your letterhead? You've 

never seen this document before? 

A. Not to my knowledge. 

Q. Let me see Defendant's Exhibits No. 2 and 3. 

I show you this document addressed to Morton 

Kaius and Paul Burman, dated November 15, 1973, marked 

as Defendant Dart's Exhibit 2. Do you recognize that 

document? 
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A. No. 

Q. Is that addressed to you? 

A. Well, it's addressed to three people. At that 

time, Burman wasn't even a partner. 

Q. It's 1657 Whitehead Court. Is that your 

address? 

A. That's right. 

Q. And, you say you never got it? 

A. I just said I didn't see it. 

Q. You've never seen this document? 

A. No, sir. Now, Nrs. Calabrese, apparently·, talked 

to my secretary, between them, you know, they had a 

conversation. 

MR. GESCHICKTER: I offer that 1 Defendant·• s 

Exhibit No. 3. _ 

THE WITNESS: Let me say this to you: The roof 

bond would cover any leaks in that roof. 

BY MR. GESCHICKTER: 

Q. I sho\v you Defendant Dart's Exhibit No. 3 addres.sed to 

Morton Kalus and Emanuel Kalus. Is he any relation to -you? 

A. A partner. 

Q. Is he kin to you? 

A. A cousin. 
L-J---------------------------- ____________ ___, 
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1 Q. That's addressed to both of you. ~~d, that's 

2 the ~1hi tehead address, also,· is it not? 

3 A. That • s correct. 

4 Q. Do you deny you ever got that document? 

5 A. I don't deny it, no. 

6 0. Did you see it? 

7 A. Truthfully, I don't think I did. 

8 Q. What do you do with the records and letters 

9 that come into your office, Mr. Kalus? How are they 

10 handled? 

11 A. How are they handled? 

12 Q. Yes, sir. Do they ever cross your desk if 

13 they are addressed to you? 

14 A. This could have been seen by my partner. 

15 Q. And, you and your partner never discuss .the 

16 problems in the properties that you say you manage 

17 yourself? 

18 A. Yes, we do. 

19 Q. And, you never discussed a leak in the roof of 

20 this store? 

21 A. To my knowledge, \'le never did. 

22 o. So, these leaks went unheralded and unheeded, 

23 is that correct? 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIDGE ROAD 
FAIRFAX, VIRGINIA 22030 

591·3136 

131 



82 
95 

1 A. At far as I was concerned, at this time, this 

2 was not a responsibility. 

3 Q. i didn't ask you whether or not it was your 

4 responsibility. 

5 A. I didn't see it, no, sir. 

6 THE COURT: Is there anything in the ~ease 

7 here that requires you to provide this bond? 

8 THE WITNESS: No, sir. It's in the general 

9 specifications that Food Fair lays out for you. It's 

10 included on the plans. It calls for a 20 year bond. 

11 MR. GESCHICKTER: I offer this letter, Defendant 

12 Dart's Exhibit No. 3, Your Honor. 

13 BY MR. GESCHICKTER: 

14 o. .How do handle complaints that come into ·the 

15 store, ~tr. Kalus, or comes into the office? 

16 A. If a complaint comes to me, for ins.tance, if 

17 I had spoken to this ~1.rs. Calcbrese,, or whatever her name· 

18 is from Food Fair, !·would immediately double-check the 

19 lease and find out if it's our obligation. 

20 And, if,! in my estimation, it wasn't, I would 

21 have told her \V'e wouldn't take care of it. 

Q. If a complaint happens to cross your partner's 

2:3 desk, or your seer etary 's desk, it's never brought to your 

- ---------~-···---------·-----------------------------------J 
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1 attention, right? 

2 A. If it crosses my partner's desk, it may not 

3 be brought to my attention. And, he would have done 

4 the same thing I would have done. He would have told 

5 them to fix it themselves; or, since there was a roof 

6 bond involved, he would have told them to contact the 

7 bonding company. 

8 Q. What if it crosses your secretary's de_sk, ·would 

9 she show it to anybody? 

10 A. She should. 

11 Q. Does she? 

12 A. Not always. 

13 As far as letters your secretary writes, as 

14 in Defendants' Exhibit 1, the January 2nd letter that 

15 she wrote to Food Fair, would that letter from her never 

16 cross anybody's desk? 

17 A. Not necessarily, no, sir. 

18 Q. Do you keep a file on each of these stores 

19 for maintenance p~oblerns? 

20 A. Yes. 

21 Q. Do you ever review them? 

22 A. I've been reviewing constantly through this 

23 h . . 
ear~ng, s~r. 

-----------··--------
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1 o. Do you files contain all the documents per-

2 taining to the store? 

3 A. They should. 

4 Q. Do they? 

5 A. I have not one of these letters in my file. 
. . 

6 So, none of these letters were ever in your 

7 maintenance file? 

8 A. No. 

9 Q. So, you've missed complaints up until this 

10 particular complaint that we're in Court about here today? 

11 You've missed all of the complaints about the roof on 

12 this particular store? 

13 A. The roof is not mine to take care of. 

14 Q. I didn't ask you that, Mr. Kalus. I asked you 

15 if you've missed all of the complaints about leaks in 

16 this roof up until the leaks that we're here today about, 

17 haven't you? 

18 A. I would think so. 

19 Q. I show you these pictures, Mr. Kalus. Can 

20 you identify that picture which is Defendant Dart's 

21 Exhibit No. 7? 

22 A. This is a picture of the right side of the 

23 building taken from the parking lot. 

·- '-··--·-·- -··-----·-- ---·-----·--·---·---------·-·-----------------l 
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1 Q. Is that the canopy that you are talking about? 

2 A. It certainly is. 

3 Q. So, the Court can see the canopy. 

4 All right, I show you Defendant Dart's Exhibit 

5 No. 5, are those the front doors that you're talking 

6 about? 

7 A. I'm not talking about the doors. I am talking 

8 about this door jam right here that isn't even shown 

9 in the picture the way you took the picture. 

10 Q. All right, and, Defendant Dart's Exhibit No. 6? 

11 A. That's the front door head-on. Take a look 

12 at that door jam. You can see where it's been banged. 

13 And, with the door closed, you can't see how it's beat-up. 

14 Q. This is the area where you've seen trucks 

15 unloading? 

Hi A. Yes, sir. 

17 Q. l-7ould you show the Court ~1here they go when 

18 they unload? 

19 A. Trucks back .in right beside the front door, or 

20 they back in from the front, \'Tith their rear end righ-t;: 

jl across the top here, and right in the corner which doesn't 

~2 show here because he took it from so far. 

:!:J '!'here's a patch, and it looks like it was put 
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1 on by a shoemaker, out of plain tin, right in the corner. 

2 Q. That's the dent that you saw in the canopy 

3 in the corner there? 

4 A. There's a piece, .I'll repeat, from about two 

5 feet in, about two feet in the front, there's a patch 

6 on there out of plain tin, or --

7 Is that the dent that you're talking about? 

8 A. There's a dent here. You can see there's 

9 another dent right there. You can't see because the 

10 pictures were taken from so far. 

11 And, I think if you look here, unless I'm 

12 mistaken, that column's a little bent, too. 

13 Q. On what occasions did you see trucks in that 

14 area? 

15 A. On what occasions? 

16 Q. Yes. 

17 A. Dates? 

18 Q. What trucks did you see there? 

19 A I don't knovT dates. 

20 Q. What trucks did you see there? 

21 A. They were delivery trucks. 

Q. How many times have you seen delivery trucks 

2:J there? 

...,... ---·--·--- -·-·--- --·---·-·--- .. ··-------------------------------' 
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A. On at least four occasions. 

Q. And, in what years? 

A. As late as two weeks ago, or as early as 

two \-leeks ago. 

Q. ~.s far back as when? 

A. Two years ago. 

Q. T\<IO years ago? 

A. Uh-huh. 

Q. 1974? 

A. Right. 

Q. '7 5? 

A. Somewhere in there. 

Q. Now, calling your attention to Defendant Dart's 

Exhibit No. 7, will you show us where you saw the truck 

two weeks ago? 

A. Two weeks ago? It was parked right along 

here with its back out towards Lee Highway, and the man 

was unloading bread, and it was piling it. 

I looked at the name of that truck. Wholesome 

Bread, or whatever. He was loading it into a cart used 

in a supermarket, and running it in the front door. 

.Q. 

A. 

~fuere is the front door in this picture? 

Front door is right around the corner, right 
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here [indicating] • 

Q. On the other side of the building as we're 

looking at it? 

A. It's about ten feet, or eight feet in from 

this corner of the building [indicating]. 

Q. The time before that, where did you see the 

truck unloading?' 

A. · At the same location. 

·o. Exactly the same? And, what was that truck 

unloading? 

A. It was something very heavy because there were 

three guys pushing it and skidding the cart across -- just 

strikes me they were unloading at that time. 

Q. That truck was at the same spot? 

A. As I recall, that guy was backed in almost 

resting against the front canopy. 

Q. Almost? 

A. On other occasions, I've seen them--

Q. Wait a minute • That' s t"toro occasions • On the 

third occasion, going back from the most recent, where 

did you see the truck? 

A. At the same location. 

Q. Exactly the same? 
----·--·-·-···---------- ---·--------· --------------------------~ 
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1 A. At the corner. It might not have been backed 

2 in this way [indicating]. It could have been pulled in 

3 along side. 

4 Q. ~~at was he unloading? 

5 A. I really don't know. They were cartons. They 

6 were skidding them in on the same three by six or 

7 three by eight. 

:8 Q. This is the door they would have gone in, on 

9 Defendant's Exhibit No. 6? 

10 The out doors. ~fuen they go in, they can't 

11 go in the other. 

12 The first time you ever saw the truck unloading 

13 where was he? 

14 A. At the same location. 

15 Q. Exactly the same? 

16 ~Vhen you say exactly the same 

17 Q. At the corner of the canopy? They always 

18 go to that corner? 

19 A. There's no place else to go unless they go to 

20 the back. The reason they unload out there is that's 

21 where they pile the stuff in the store. 

o. I don't want to know the reason they unload it. 

23 I think that calls for an assumption on your part. 

--·------·-·------
AUDREY J. RUDIGER REPORTING SERVICE 

CERTIFIED VERBATIM REPORTERS 
3859 CHAIN BRIDGE ROAD 
FAIRFAX. VIRGINIA 22030 

591·3136 

1:l9 



1 

2 

3 

4 

5 

6 

7 

8 

... 9 
.s 
·\. 10 

11 

12 

13 A 

14 

15 

16 

17 

18 

19 

20 

21 

2~ 

23 

90 103 

N0\'7, \tlere any of t.hese Dart Drug deli very 

trucks? 

A. No, they weren't. I didn't say that. Dart 

always comes out there and helps them unload. 

~ You said, if I recall correctly, that Virginia 

Roofing sent you this proposal to repair the roof, that 

they first sent that proposal to you, and you told them 

to take it back and send it to Dart, is that correct? 

A I told them to send it to ~1r. Goodman, who was, 

I believe, Hr. Kabat's predecessor at Dart. 

~ And, so, you did see the proposal before 

Virginia Roofing did the work, you just told them --

A I saw exactly t.o.That I gave you. 

~ And, when you saw those trucks unloading, did 

you have any conversation \-lith anybody there a·t the 

store? 

THE COURT: Mr. Geschickter, I am not really 

concerned. 

BY MR. GESCHICKTER: 

Q. One other question. r:tr. Kalus, what is the 

rental being paid you under this particular lease? 

A I think it's $36,000.00. 

MR. WILKES: The lease speaks for itself, if 

---------------------·---------·---- ---------------------------~ 
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1 Your Honor please. 

2 THE COURT: It does. I don't see the materiality 

3 in it. 

4 MR. GESCHICKTER: Your Honor, I'll tie that 

5 in in just a moment. 

6 BY MR. GESCHICI<TER: 

7 Q. Does ·the lease have the price in there? 

8 A Pardon? 

9 Q. I assume the lease has the rental figure in 

10 there? 

11 A. Yes. 

12 0- What can you rent that store for now if you. 

13 weren't tied into that lease? 

14 THE COURT: ~fuat does that have to do with it? 

15 MR. GESCHICKTER: Because, if it please the 

16 Court, I am going to ask Mr. Kalus if, in fact, he didn't 

17 tell .a member of the Dart staff that he was going to 

18 break this lease one way or the other. 

19 THE COURT: ·It doesn't make any difference 

20 who's motivation is what. I am concerned to leave 

21 the interpretation to the lease. Objection sustained~ 

22 MR. GESCHICKTER: I don't have any further 

2:1 questions . 

- --·----- ----·-··--· ---- ·-·---·-----·-·--------·--·--·-·------------' 
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1 MR. WILKES: Mr. Kalus, step down. ~~. 

2 Harold Harvey take the stand. 

3 [Witness steps down.] 

4 Whereupon, 

5 HAROLD E • HARVEY I 

6 a witness, was called for examination by counsel on 

7 behalf of the De:;fend~nt Kalus, an~, after having been 

8 duly sworn, was examined and testified as follows: 

9 BY MR. WILKES: 

10 o. State your name, please? 

11 A. Harold E. Harvey. 

. 105 

12 Q. Mr. Harvey, in 1948, you graduated from Texas 

13 A & M with a Bachelor of Science in civil engineering 

14 with. structural engineering as your speciality, and, 

15 thereafter, did graduate work at Johns Hopkins University, 

16 isn't that correct, sir? 

17 A. That's correct. 

18 o. And, you are a licensed structural engineer 

19 in the Commonwealth of Virginia? 

20 A. I am. 

:.n o. And, in the District of Columbia, Maryland, 

~2 Delaware, Pennsylvania and New York? 

23 A. I am. 

-----------------------···-·---------·------------~ 
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1 Q. And, you've been practicing as a structural 

2 engineer for the past 29 years continuously, is that 

3 correct? 

4 A. That's correct. 

Q. And, you are the head structural engineer of 

6 Bacharach Associates, is that correct. 

7 That's correct. 

8 And, you've been with that firm for 14 years? 

9 A. Y~s. 

10 Q. And, Mr. Harvey, have you reviewed the plans 

11 which have been introduced as an exhibit in this case? 

12 A. Yes, I have. 

13 Q. Would you turn to the structural plans, ·please? 

14 A. [Witness complies.] 

15 Q. Do any part of these structural plans specify 

16 the build-up roofing consisting of layers of tar paper, 

17 with hot tar, with gravel on top? 

18 A. They do not. 

19 MR. PIERSON: The plans speak for themselves. 

20 THE COURT: I'll accept the interpretation of 

21 an expert. Objection overruled. 

23 Q. 

BY MR. WILKES: 

On the basis of you:r: schooling, and on the ba.sis 
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1 of your experience as a structural engineer, is it or 

2 is it not common practice for a structural engineer 

3 not to deal with the waterproof membrane to keep water 

4 from coming into a building? 

5 ~m. PIERSON: For the record, I'll object to 

6 that question as being irrelevant to the issue before 

"l the Court. 

18 THE COURT: This is a structural engineer to 

9 deal with that phase of construction. 

10 MR. WILKES: To deal with the preparation of 

11 the structural plans. 

12 THE COURT: Does a structural engineer ordinarily 

13 prepare the plans for that part of the roof? 

14 MR. WILKES: That is my question. 

15 THE COURT: Objection overruled. 

16 MR. GESCHICKTER: Note my objection. 

·17 THE WITNESS: Structural engineers do not con-. 

18 cern themselves with the built-up roof. 

19 BY MR. WILKES: 

20 Q. Does a structural _engineer concern himself 

21 with sidewalks? 

22 A. IIe does not. 

THE COURT: A structural engineer, I suppose, 
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1 concerns himself with the supporting members that would 

2 bear the load, but not the substance of the roofing? 

3 THE WITNESS: The membrane, that's correct. 

4 BY l-1R. WILKES: 

5 Q. Mr. Harvey --

6 MR. GESCHICKTER: Your Honor, would you note 

7 my objection for the record to his testimony about the 

8 sidewalk, also. 

9 THE COURT: It isn't determinitive of the issue. 

"10 BY ~'lR. WILKES: 

11 Q. Does built-up roofing consisting of successive 

12 layers of tar paper, and hot tar; and with gravel on top, 

13 is that structural or nonstructural? 

14 A. It is nonstructural. 

15 Q. Is a sidewalk out on the ground surrounding 

16 a building structural or nonstructural? 

17 A. It is a nonstructural item. 

18 MR. GESCHICKTER: Would you note my exception 

19 to both those questions and answers, also? 

20 THE COURT: Sure. 

:n BY ~1R. ~viLKES: 

0. You inspected the subject property, personally, 

23 today? 

'-"---·-----·-·--·-------------------·----------------~ 
AUDREY J. RUDIGER REPORTING SERVICE 

CERTIFIED VERBATIM REPORTERS 
3859 CHAIN BRIDGE ROAD 
FAIRFA)C. VIRGINIA 22030 

~91·3136 

145 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

109 

96 

A. Yes, I did. 

Q. In connection with that inspection, did you 

observe any structural defects in the subject building? 

A. Uo, I did not. 

o. Ur. Harvey, did you observe the airconditioning 

equipment on the roof of the building? 

A. Yes, I did. 

o. Did you observe the steel which was used to 

support that mechanical equipment on the roof? 

A. Yes, I did observe it. 

Q. Those metal beams to support that mechanical 

airconditioning equipment, is that structural or non-

structural? 

A. The beams are structural. 

Q. That's my question. 

A. Yes, sir. 

MR. WILKES: No further questions, Your Honor. 

CROSS EXAMINATION 

BY ~·IR. PIERSON: 

o. ~1r. Harvey, ho\-7 many leases have you written? 

A. None. 

o. Ho\·T many leases have you participated in the 

wording, of leases? 

--L---·- -----···-- ····--- ---. --·- ------·-----·--··----- -· ---··-·--·----·---··-·---------------' 
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1 A. None. 

2 Q. I presume you 1t.rent up on the roof today, is 

3 that correct? 

4 A. Yes, I did. 

5 Q. Did you observe the roof itself up there, the 

6 entire roof? 

7 A. Yes, I did. 

8 Q. Did you make it total? Did you walk the entire 

9 roof? 

10 A. Not the entire roof. I walked a portion of it. 

11 Q. What is the overall condition of that roof 

12 right now as you observed it? 

13 A. It is in a satisfactory condition today. 

14: MR. PIERSON: I have no further questions. 

15 CROSS EXAMINATION 

16 BY HR. GESCHICKTER: 

17 . Q. Just a couple, Mr. Harvey, as far as structural 

18 engineering is concerned, you say you are not concerned 

19 with the skin on that roof? 

20 A. Only insofar as the weight that it contributes 

21 to the structure underneath. 

Q. Then you are concerned with that? 

A. Insofar as the weight of it. 

--·· ---·--··-·--···-·-·- ·--·--·----
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1 o. If that roof isn't watertight, does it damage 

2 the structure underneath? 

3 A. No, it does not. 

4 Q. It wouldn't have any damage to the structure 

5 underneath? 

6 A. No permanent damage. 

7 MR. GESCHICKTER: I don't have any other questions. 

8 I 
further questions, MR. ~T:~LKES: No Your Honor. 

9 THE COURT: You may step do\'rn. 

10 [Witness .excused.] 

11 THE COURT: Any further evidence? 

12 MR. WILKES: No further evidence. 

13 THE COURT: Gentlemen, do either of you wish 

14 to introduce any evidence? 

15 

16 

17 

18 

19 

20 

21 

MR. GESCHICKTER: Yes, Mr. Kabat. 

Whereupon, 

RICHARD KABAT, 

a witness, ~as called for examination by counsel on behalf 

of Defendant Dart Drug Corporation, and, after having 

been duly sworn, was examined and testified as follows: 

Q. 

DIRECT EXAMINATION 

BY MR. GESCHICKTER: 

Would you state your name, please, sir? 

--·-·-- ---- -----· ---- ----·------------------ ----
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1 .A. My name is Richard Kabat, K-a-b-a-t • 

2 Q. P..nd, are you affiliated \o;ith Dart Drug? 

3 A. Yes, I am. I am general counsel of Dart Drug, 

4 and secretary to the corporation. 

5 Q. In the position of general counsel and secretary, 

6 do problems concerning maintenance and defects in the 

7 various Dart Drug stores go through your office? 

8 A. Yes. 'I am also in charge of Dart's real 

9 estate function in the sense of negotiating on leases, 

10 and making sure that maintenance items which are the 

11 landlord's responsibility are taken care of. So, any 

12 maintenance items required in the store that would 'be 

13 a landlord's responsibility would come to my office. 

14 And, then, I would either have our own mainten-

15 ance crews take care of it, or I would put the landlord --

16 or my associate who works for me, would put the landlord 

17 on notice to have it fixed. 

18 Q. In this capacity, did you have occasion to 

19 deal with !·1r. Kalus and· Food Fair in regard to leaks 

20 in the store in question here, in this lease, leaks 

21 in the roof? 

A. Yes, I did. 

23 _l_----~---~~~-~~~~~ve occasion_:.:_raise complaints about 
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leaks on this roof prior to 1975 when the airconditioning 

unit was installed? 

MR. WILKES: I object to that unless, insofar 

as my client is concerned, unless that were communicated 

to the landlord as distinguished from Food Fair. 

t-1R. GESCHICKTER: Food Fair is a party to this 

action. 

THE COURT: Objection overruled. 

BY MR. GESCHICKTER: 

~ Have you had occasion to make complaints with 

regard to leaks in the roof? 

A. I was not with Dart Drug prior to 1975. 

Ho\-rever I my predecessor at Dart Drug has the same function 

that I do prior to --

MR. WILKES: I object to any testimony with 

respect to his predecessor which would be strictly hearsay. 

BY MR. GESCHICKTER: 

~ With regard tc the correspondence and records 

of Dart Drug, and let's deal specifically with the store 

in question here, are you in charge of the general 

bookkeeping practices as far as the records on maintenance 

are concerned of the store? 

A. I am custodian of all the files regarding our 

- -- ----------------~-·-··· ___ .. ___ ----·--------~-----------------1 
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1 individual stores, and in those files are all of the correston-

2 dence regarding maintenance of the stores. 

3 0 And, is the correspondence relating to, and, 

4 again, for the purposes of this trial, or this store, is 

5 the correspondence with regards to maintenance on this 

6 store kept in .the general course of business? Is a copy 

7 kept by Dart Drug in the files? 

8 A. Yes. At any time a letter is written to a 

9 landlord in regards to a maintenance obligation, a copy 

10 is preserved in our files. 

11 Q. And, does a person in your capacity with Dart 

12 Drug supervise the keeping of those files? 

13 A. At all times.· That is correct. 

14 Q. Have you had occasion to review the file as 

15 far as this particular store is concerned? 

16 A. I have. 

17 Q. Have you noticed anything unusual or out-of-the-

18 ordinary with regard to the records that you found on 

19 this store prior to your corning with Dart Drug: 

20 l·1R. WILKES: I object. I think the records 

~1 will speak for themselves if they are, in fact, admissible. 

2~ But, I don't know which records he's talking about. 

r-".R. GESCHICKTER: I submit that the records kept 

'·- ---·-·-··- --- -·----- ·- -·-- --------.. ·• ~-------------------------" 
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1 in the normal course of business would be admissible, 

2 and I am trying to sho\'; that these records \'lere kept 

3 in the normal course of business, and that 

4 THE COURT: You're going through a lot of effort 

5 to cover something that has already been introduced. We 

6 already have correspondence that you've put in through 

7 your cross examination. 

8 MR. GESCHICKTER: 

9 Q. Let me ask another question. I'll elicit another 

10 objection, but, l-1r. Kabat, were the leaks that you 

11 complained of prior to 1975 fixed? 

12 MR. WILKES: I object to it. 

13 THE COURT: What is the purpose of that? What 

14: is the relevancy of that? 

15 THE GESCHICKTER: To show, Your Honor, that 

16 somebody fixed them. I am going to ask him if Dart Drug 

17 fixed them. If Dart Drug didn't, and the roof was fixed, 

}8 now, somebody fixed it. 

19 THE COLRT: t·!hat difference does it make who 

20 fixed it? 

21. 

28 

UR. GESCHICKTER: Because ~1.r. Kalus has testified 

as far as he knows no action was taken by Kalus, and 

he wasn't even aware of those letters of complaint and 

·------·-·-· --·· --··-.---- . ---·-··-·- -·· --------
AUDREY J. RUDIGER REPORTING SERVICE 

CERTIFIED VERBATiM REPORTERS 

3859 CHAIN BRIDCiE ROAD 
FAIRFAX. VIRGINIA 22030 

591·3136 

1.52 



\ 

( 

( 

103 
116 

1 correspondence from his office. No\'1, if Dart Drug didn't 

2 fix the roof, either Food Fair or Kalus Construction 

3 fixed the roof. That's my argument. 

4 THE COURT: I don't really think it makes any 

5 difference who fixed it. Somebody operated under a 

6 misapprehension of what the law was, or somebody got 

7 good-hearted and did something he didn't have to do. 

8 That doesn't bind him forever. 

9 I am supposed to construe this lease from hereon 

10 forward, but I can't do anything about what happened in 

11 the past, and I don't think the parties paint themselves 

12 in a corner by what they did in the past. 

13 MR. GESCHICKTER: I have no further questions 

14 in that regard. 

15 l-1R. vliLKES: No questions • 

16 BY ~~. GESCHICKTER: 

17 Q. Mr. Kabat, did there come a time after the 

18 airconditioning on the roof was installed when the roof 

19 leaked? 

20 A. Yes, right after the airconditioning was 

21 installed there were leaks in the upper part of the 

22 roof. I understand there are two roofs there. There 

is the upper part which, if you were standing in the 

----------·-··--·-···-·-----·---·---
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lo\-.7 parking lot, looking at the front of the store, on 

the right the roof is higher than it is on the main part 

of the store. 

There are two levels. The roof is in two 

separate roofs, in essence. And, the upper part is where 

the airconditioning \-Tas installed by Dart. 

And, right after that, some leaks did occur. 

MR. WILKES: If Your Honor please, I am confused 

with respect to whether or not this witness is testifying 

as to what he knows of his own knowledge, or whether 

he's testifying as to hearsay. 

It's my understanding.he's only been with the 

company about a year-and-a-half. 

THE COURT: 1975, he said. And, as I understood, 

that was the period when these leaks occurred. 

THE WITNESS: If I can clarify --

THE COURT: Do you have personal knowledge of · 

this situation? 

THE \'VITNESS: I have personal knowledge of 

the correspondence in the file. 

THE COURT: If it doesn't relate back to prior 

to your tenure, then objection is sustained. 

---- -----·-----····---·~----------___.J 
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1 BY MR. GESCHICKTER: 

2 Q. Can you draw for us the general configuration 

3 of the roof on that piece of paper? 

4 A. [Witness complies.] 

5 What I've done here is make a little sketch 

6 if you were standing in the parking lot, looking at the 

7 front doors of the store. 

8 THE COURT: Is there a front door facing the 

9 parking lot? ~ly recollection is the front door is on 

10 Lee Highway. 

11 THE WITNESS: Excuse me. I mean Lee Highway. 

12 THE COURT: There is no front door facing --

13 THE WITNESS: Facing the front doors of the 

14 store, the roof to your right, as you face the front 

15 door, is higher at one point than is the main body of 

16 the roof. 

17 On top of this upper portion of the roof is 

18 where the airconditioning was installed by Dart Drug, 

19 and up at this point [indicating], after this aircon-

20 ditioning was installed, there were some roof leaks. 

21 There was correspondence from f.1r. Kalus to 

~2 Food Fair which, in turn, came to Dart complaining about 

2:1 J-~~~~=~~=~r -~~~ :~~~ch ~~a~-~ir~ondi tioner was installed. 
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1 BY MR. GESCHICKTER: 

2 Q. Did Dart fix that area? 

3 A. Subsequen tl~i, Dart Drug went and did some 

4 additional --

5 MR. ~JILKES: I am going to object unless this 

6 man knows of his own kno\·tledge that Dart did indeed 

7 THE COURT: We are back to the same point. Mr. 

8 I 

Kalus testified that Dart fixed it. 

9 MR. GESCHICKTER: That is my recollection. 

10 BY MR. GESCHICKTER: 

11 
Q. The leaks which are the subject of the argument 

12 now, will you show us where those leaks are? 

13 A. The leak which is the subject of the current 

14 argument occurred on the lower portion of the roof, towards 

15 the front of the store, over the portion where the front 

16 doors of the store arc. 

17 These were the only leaks we had from the time· 

18 the airconditioning was put in until the leaks which are 

19 the subject of the suit. There were no leaks in-between 

20 that 1975 airconditioning repair and. the leaks which are 

:n the subject of this lawsuit. 

I Q. I show you some pictures, and ask you are 

~:IJ.-~~~se_ -~~:t~r~~-~-f-~~~~~::io:_ of t~e store where the 
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leaks occurred? 

NR. WILKES: ~1ay I see them? 

MR. GESCHICKTER: I'll have them marked and 

show them to you. I don't want to get into that if they 

are not the right ones. 

·THE WITNESS: They are. 

MR. GESCHICKTER: I offer those two pictures as 

Defendant Dart's Exhibits 8 and 9, Your Honor. 

(The pictures referred to were 
marked Defendant Dart's Exhibits 
No. 8 and 9 for identification.) 

MR. GESCHICKTER: I don't have any other 

questions of this witness. 

THE COURT: All right. 

Mr. Pierson, do you have questions? 

CROSS EXAMINATION 

BY MR. PIERSON: 

Q. Mr. Kabat, how much time elapsed between the 

airconditioning problem, as we'll call it, and the newest 

leak problem? ~fuen did these new leaks first become 

apparent? 

A. The first leaks first became apparent approxi-

mately July 1976. And, the airconditioning problem, which 

ha.s been referred to, took place approximately in Deceii\Per 
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1975. 

Q. When was this repair work done, the newest 

repair work done? 

A. In August -- I think it was mid- to late-August, 

1976. 

Q. Since August 1976 until the present, have you 

had any leaks in that roof? 

A. No. 

MR. PIERSON: I have no further questions. 

THE COURT: ~tr. Wilkes? 

f.1R. WILKES: No further questions, Your Honor. 

THE COURT: You may step do~rn. 

[Witness steps dovln .] 

THE COURT: Any further evidence? 

MR. GESCHICKTER: That's all I have, Your Honor. 

THE COURT: Gentlemen, I don't think I need 

any argument in the case. You've been arguing as you 

went along. 

'-lh~+-
In my vievT, what this lease means is A those 

~ 
parts of the building uhit~n -- and its exterior appurtenanc s, 

which are structural as opposed to decorative are the 

responsibility of the ov1ner, and that the technical 

sense in vThich r1r. Harvey characterized it, does not 

-- --~- -- -- . --- --.- ·-·- -----····--- ---- -------------
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1 govern. I recognize that in the preparation of plans 

2 and specifications for a builder, a structural engineer 

3 \'7ould not concern himself \'Ti th the skin of the roof 1 

4 and that would not be a part of the structural plan. 

5 But, I do not think that lawyers and business-

6 men dealing with commercial leases construe that term 

7 so narrowly. 

8 If \'le: were dealing \"lith a roof other than a 

9 flat roof, a pitched roof which has some visibility on 

10 the outside, I would take that distinction to mean 

11 that, if a leak developed in the roof 1 that \'tas a 

}j structural problem and the landlord would be responsible. 

13 But, since a roof of that kind is visible 

14 to the outside world, and, therefore, have a decorative 

15 facet as opposed to a roof which was supposed to be of 

16 a certain color and was stained and became discolored,. 

17 that would be a nonstructural roof problem and would be 

lS the tenant•s responsibility. 

19 One can imagine a Spanish-type tile roof that 

20 someone spilled paint on, or became discolored for some 

:n other reason, the landlord wouldn't be responsible for 

:!~ that. It would be a roof problem, but it wouldn't be 

t:l _l_: ___ s~~~ctur~l--r~:~-~r~bl~=:-
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But, if the roof began to leak, that would be 

structural problem having to do with the roof. I think 

the external fabric of this building is the landlord's 

responsibility ~-~-de~-~~-~-- leaseJ J 
~d, that he is responsible for.this roof, 

and he is responsible for the sidewalk. That is a matter 

of structure. 

And, t do not think t~at paragraph 52, which 

is a rider, and does narro--v! the scope of 16, 17 and 18, 

relieves the landlord of these exterior, structural 

problems relating to the fabric of the building. 

Now, that is limited by the fact that if any 

part of this can be traced to the negligence of the 
o-r 

tenant or its employees.~ tl:le:H:' agents, the landlord is 

ex~o~irated from that whether it's structural or not, 

~en 
and -~t the tenant is responsible for that. 

It does appear in the past there were leaks 

in the roof \-Thich ~1ere caused by the negliqence of the 

tenant, but it appears that the tenant did, in fact, 

repair those. 

The landlord has the burden of showing, by a 

:!~ 
1 

preponderance of the evidence, it seems to me, because 

~:l J -~-~- ~-~ an--af~i:~~~~~-~-~~f::se--~~~~is case that any particul r 
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leak complained of is caused by the negligence of the 

tenant. 

He fails, in my view, to show that in this 

case as to the leaks which are presently complained of, 

not the past leaks. 

Altho~gh there is a suspicion shown by the 

fact that someone has apparently thrown coping tiles 

around on the roof, and that could have done it, yet 

the essential link of proximate canse is not shown here. 

There is no way for me to conclude by a pre­

ponderance of the evidence that ~particular leak;{ 

Qa.u.:Jd 
complained of was)bY a particular puncture made by the 

~artisular tenant. Only the seed of suspicion is shown, 

and that's not enough. 

The landlord, I think, would have the burden 

of showing that a particular leak that is complained 

of was caused by the tenant's negligence. That, not 

having been done, I would say that the leak complained 

of here is the landlord's responsibility. 

As far as the declaratory judgment in the 

case is concerned, I will have to say that this particular 

[}.;~ 
damage to the sidewalk ,.A. this particular damage to the 

roof, is the landlord's responsib~lity. 
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As to the future, problems with this roof 

and problems with t-he ~idewalk are the lanc=!lord's 

responsibility unless the landlord can carry the burden 

of showing that those probJems were caused by the 

negligence of the tenant in \-Thich case they will be 

the tenant's responsiblity. 

And, I am sorry to leave you with another 
I 

lawsuit for another day, but ·that appears to be where 

that rests. 

125 

Will you prepare an order on that, Mr. Geschickte ? 

MR. GESCHICKTER: Yes. 

MR. ~·1ILI<ES: Exception, if Your Honor please. 

THE COURT: Court is recessed. 

(Whereupon, at 6:00 o'clock p.m., the hearing 

in the above matter was concluded.) 

---------------------------------------------------~-------

CERTIFICATE OF REPORTER 

I, Dianne Stewart Kubota, do hereby certify that 

I took the stenographic notes of the foregoing testimony 

and reduced the same to typewriting; that the foregoing 

is a true record of the testimony given by said witnesses; 

that I am neither related to nor employed by any of the 

parties to the action in which this testimony was taken; 
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and further, that I am not a re~_.:-tive or employee of any 

attorney or counsel employed bi· the parties hereto, 

nor financially interested in the action. 
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yf~ IZ~ AI~~ A J~ 'lltbis ~greem~nt, mnde and entered into thiyday of .,~, 

by and between MORTON E. KALUB, EMANUEL S. KALUS and 
PAUL I o BURMAN 

(hereinafter sometimes referred to as Landlord and sometimes referred to as "it"), party of the 

first part, and VIRGIN~A SUPER FoOD FAm STORES, INC. 

a corporation of the State of Virginia 
. having offices at No. 2223 East Allegheny Avenue, Philadelphia, Pennsylvania. 
(h~reinafter sometim~>s referred to as "Tenant" and sometimes referred to as "it"), party of the 
;eC~d part. · 

WITNESSETH: That Landlord does hereby let unto Tenant, and Tenant does hereby hire from 
Landlord, premises located at 

South side of Lee Highway and North Harrison 
Street, Arlington, Virginia 

as outlined in red on the sketch, annexed hereto, made a part hereof and marked Schedule "A, 
together with the building to be erected thereon· by Landlord as hereinafter E;et forth, (said building 
being hereinafter sometimes referred to as "Building" and said' premises and any building and any 
improvements now or hereafter erected thereon being hereinafter sometimes ·referred to as "Demised 
Premises" or "Premises,) a~d together with the right to use the premises outlined it1 yellow on Sched-
ule "A" and marked "Parking Area",$ 1 

• 5 5 

' · ' ? · '? · 1 ? 1 

• g 1 

• . w . 2 "' r •• ' for a term of 20 years, 
comm.encing as hereinafter provided on the following terms, covenants and conditions: 

1. Landlord agrees to erect, at its own cost and expense, upon Demised Premises at the location 
··rnezz a=r _9~tlined in red on Schedule "A" annexed hereto, Building containing at least 19,162 square feet 
nine ; on the street level floor, with ~' ~ of at least 2, 000 square feet 'I ' . Said Building 
---4 and Parking Area shall.be constructed in accordance with the plans and specifications • be prepared 

by Landlord and to be approved, in writing, by LBndlord and Tenant and to be initialed by the parties 
hereto. a I "' I I I " • ., I I I 5 1 F . a 1 t J I 'r I 1 1 , 

1 
' 

1 
• A general synopsis of said proposed plans and specifications is annexed hereto, 

made a part hereof and iDarked Schedule "B", it being a~eed that th~ final plans and specifications 
will· embody substantially the items set forth in said general synopsis. · 

2. Landlord. covenants and agrees that immeqjitely upon written approval by Landlord 
and Tenant of plans and specifications for Building and the Parking Area, Landlord will apply to all 
municipal, federal and other governmental agencies having jurisdiction for permission to erect Build­
irii .af!4 .to make all the improvements required by this Lease, and Landlord shall proceed diligently 
with said applications for said pennits. Tenant agrees to cooperate with Landlord and to furnish 
Landlord with all necessary information and data in its possession required in connection with such 
applications. Landlord covenants and agrees to proceed with diligence to the completion of the con­
struction of Buil~ing and the other improvements to be erected and performed by Landlord hereunder. 
If the said Building is not commenced CIJiiillby .r A IV I ~I? 6/ or is not 
completed ready for use and occupancy by Tenant and possession thereof actually delivered to Tenant 

For ~1.00 and other good and valuable consideratibn, title and interest in and to the ·· 
.foregoing lease is hereby assigned to Fairlee, Incorporated, a Virginia Corporation. )t.C:. 
Given under our hands this of , 1961.~ ~ -. 

Morton E. Kalus, Emanuel s. Kalus, . P Il~~ n. · .. ~~ · 
. I J A tA.~-J~J/;1 ,tA't /~A/ 
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DY'Oi!C ·~l ,~c;J 
S · · · " 1 (barring unavoidable delays arising from strikes affecting 

construction generally in or about , or barring unavoidable delays in 
proeuring materials, the availability of which ·is restricted by governmental action, Landlord agreeing 
that it will advise Tenant, in writing, of lack of any restricted materials which is delaying the construc­
tion or completion thereof, affording Tenant an opportunity to procure at Landlord's cost and expense 
any such materials, Landlord agreeing to accept and pay the costs of any material ad procured or 
furnished by Tenant for said purposes), Tenant shall have the right, at any time thereafter so long 
as the construction of Building has not been commencsd or Building and Parking Area have not been 
completed within the time hereinabove set forth, to (a) terminate this Lease by giving Landlord ten 
(10) days' written notice, and thereupon Tenant shall be relieved and released of all its obligaticma 
hereunder as if this Agreement had never been drawn; or (b) extend Landlord's time for completion 
thereof and delivery of possession to Tenant. If Tenant torminates this Lease pursuant to this Para­
graph 2, or any other provision of this Lease, the Landlord agrees' it will not, for a period of three (3) 
years after such termination, permit,· suffer or consent to the use of any portion of Shopping Center, 
of which Demised Premises is a part, as a supermarket: and this clause shall be self-operative and DO 

further instrument shall be required of Landlord to make same effective. In cOnfirmation thereof, 
Landlord shall execute any instrument that Tenant may request, hereby constituting and appointing 
Tenant the Landlord.'s attorney-in·fact to execute any such instrument for and on behalf of Landlord. 
SEE RIDER ATTACHED PARAGRAPH It 49 · . 

3. Landlord covenants and agrees that construction of the Building and the Parking ~, and 
any· other work to be perfoimed by Landlord hereunder at any time, shall be undertaken, performed 
and completed in a good and workmanlike manner and in full compliance with all provisions of aU 
federal, state and local authorities having jurisdiction. 

4. For the purposes of this Agr.::ement, the Building shall be deemed to have been completed 
when ~andlord furnishes Tenant with written proof that: 

.;.. . : ~' 

(a) AU the work provided for by the plans and specifications mentioned in Paragraph 1 hereof 
has been fully completed in accordance therewith; (by virtue \f certificates 

required under b) hereof) 
(b) The certificate of the architects of both the Landlord and Tenant lia'r. the plans and 

specifications have been complied with are issued to Landlord and notice thereof given 
to Tenant; 

(c) A Certificate of Occupancy is issued by the governmental agency in authority, if r_equired 

(d) Building and Parking Area shall have been examined and accepted by the municipal. or 
other governmental authorities having jurisdiction. 

(e) All streets and highways shown on Schedule A shall have been· fully opened as public 
streets with public . sewers installed therein and shall have been fully paved. . 

part) to in Paragraph 29 
as therein' provided, ~nder leases ,..,. .. 1'\ ... ,.-~ .• ,..,. ~ii6!*~~~~~ by such 
other tenants and tenants no later than the commence-

sufHci~ent proof thereof shall have been given to Tenant 

5. The Certificate pf Occupancl(~e~erfe<i!Ofd~fi~ragraph 4 (c) hereof at the time of the ~m­
pletion of Building by Landlord shall authorize the use of the Demised Premises for supermarket ~nd 
lor general retail purposes. Landlord warrants that at the time of the completion of Building, the 
street level floor of the Demised Premises when completed may be occupied by Tenant as a super-
market and for the sale, storage and processing of items sold in such supermarket, that th~ mezza­
of Demised Premises may be used for the storage and processing of ielems sold in such super~\nine 
and that Building will comply with all provisions of all Federal, State and Municipal Governments. . 

6. Tenant agrees to pay, and Landlord agrees to accept~ as rental for each lease- year (as herein-
after defined) of this Lease the sums hereinafter set forth in this pa~agraph; provided, however, that 
for and with respect to each full lease year, Tenant shall pay a minimum annual rental of $36 850 

t6s 
--~ -~. 



Said rental shall be P.ayable as follows:-On the first day of each month, in advance, Tenant 
shall pay the sum of $::J' 070. 83 representing one-twelfth of the said minimum 
annual rental. On or before the tenth day after the expiration of e~ch three-month quarterly 
period of each lease year, Tenant shall deliver to Landlord a statement certified by an executive 
officer indicating the amount of gross sales during the preceding quarterly period, t' a * 
, t IJ r ; 2 I 2 I s t 1 • a u 1 t r ' · ''b' · 

1 1]) 101 I 5 ') I 2 I ' '] 9 11 g.Landlord 
shall'have the right to inspect, audit and verify the Tenant's permanent books of account and recorda 
of gross sales relating to Demised Premises only at Tenant's office in the City of Philadelphia, at 
reasonable times during the course of each lease year, upon notice, but not more often than twice in 
any such lease year. If, during but before the expiration of any such

1
lease year, the said gross sales 

exceed $2, 948 , 000. 00 , then ~ % of. such excess gross sales 

1 I I • • __ _ · ) ]i 4 accrued to the end of each quarterlY 
period of said lease year, shall be paid by Tenant to Landlord at the time of and together with · 
delivery of such quarterly statement. Any claim by Landlord for revision of any statement of gross 
sales which is not made to Tenant within thirty (30) days after the date when such statement of gio88 
sales is mailed or delivered· to the Landlord shall be deemed a~d hereby is waived by the l:.aDcHord. · 
Landlord agrees to hold in confidence all gross sales figures and other information obtained hom Ten­
ant's records. It is understood that Tenant makes no representation or warranty in anywise in ~e~ard to 
gross sales or excess rentals. 

For the purposes of this Agreement "gross sales" shall mean the selling price of all goods, wares 
and merchandise sold in, upon or from any part of the Demised Premises by the Tenant or any lieensee 
of Te~ant, at retail, on credit or any other terms, without any deduction or allowances except that 
the ·following shall not be included in gross sales and shall be deducted therefrom: 

(a) Returns or refunds, or credits received in settlement of claims for loss or damage to goods, 
wares or mer~handise. 

(b) All sales taxes, excise taxes, gross receipts taxes and similar taxes, whether imposed under · 
any existing or future rules, regulations, laws or ordinances. 

(c) Any transfer of goods, wares or merchandise from the Demised Premises to any other 
store or warehouse in the chain of stores operated by Tenant or _its aftiliates. 

(d) Any delivery of goods, wares or merchandise from Demised Premises to any manufacturers 
or suppliers thereof, for any purpose except a sale. 

(e) All receipts from vending machines, weighing machines, stamp machines, telephones, and 
the like, except such portion thereof as may be retained by Tenant. 

(f) All sales to emp_!oyees made at a discount. 
SEE RIDER ATTACHED PARAGRAPH 41 

The tenn "lease year" as used above shall mean a period of twelve (-12) calendar months com­
mencing on any anniversary elate of the commencement of the term of this lease. The "first lease year" 
as used .above shall mean a period· of twelve (12) calendar months commencing on the commencement 
date of the term hereof as defined in Paragraph 7 hereof. earlier of (a) the 

7. The commencement date of the original term of this lease shall be the/first day of the month 
following the expiration of sixty (60) days after completion of the Building as defined in Paragraph 
4 hereof, or lb) then first day of the month following the opening of 

demised premises for business with the public. See Rider Paragraph 5: 
8. Tenant may enter upon the Demised Premises during the course of construction of·Building, . 

to do such worl< in the Demised Premises as it deems necessary, and may commence business operations 
thereon prior to the commencement datu of tht! term hereof (as defined in Paragraph 7 hereof). 

1
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Tenant's taking of i>ossession and/or commencement of business operations~or payment of any rentals 
or other sums under any provision of this lease shall not relieve or release Landlord from any obli­
gations imposed on Landlord under this Lease~ and shall not be deemed a waiver of any such obligations 
imposed upon Landlord under this Lease, or an acceptance by Tenant of Building as fully completed, 
or cause the tenn hereof to begin or the rent hereunder to accrue prior to the time herein mentioned 
as the commencement date of the term. 'il•.a••••••••••••••lll•_, ..... 

During such interim period both parties shall. be gov­
erned by all other provisions of this lease, it being understood and agreed, however, that the term 
of this lease for the ·purpose· of any renewal options or any other provisions measured by the term 
shall be deemed to commence on the date fixed for the commencement of the term aa defined in 
Paragraph 7 hereof. 

SEE RIDER PARAGRAPH 53 
9. Tenant is herewith given the option to renew the term of this lease for an additional period of 

five (5) years commencing upon the expiration of the original term hereof under the same terms and 
·conditions as are set forth herein for the original term hereof; if Tenant decides to exercise this option;· 
it shall give Landlord written notice of its said intention not later than.- months preceding six (6 
the termination of the original term hereof. This five-year period is sometimes hereinafter referred 
to aa the "First Renewal Period." •P . 

SEE RIDER PARAGRAPH 50 
10. Tenant is herewith given the further option to renew the term of this lease for an ·additional 

period of five (5) years commencing upon the expiration of the First Rene'1fal Period, under the same 
terms and condition as are herein set forth for the origipal term hereof; if Tenant decides to exercise 
this option, it shall give Landlord written notice of its said intention .n~t later than B ( J months six ( 6 
preceding the termination of the First Renewal Period. This fi~e-year period is sometimes hereinafter 
referred to as the "Second Renewal Period." 
SEE RIDER ATTACHED PARAGRAPH 50 

11~ Tenant is herewith given the further option to renew the term of this lease for an additiona' 
period of five (5) years commencing upon the expiration of the Second Renewal Period, under the same 
terms and conditions as are herein set forth for the original term hereof; if Tenant decides to exercise 
this option, it shall give Landlord written notice of its said intention not later than • 'a months 
preceding the termination of the Second Renewal Period. This five-year period is sometimes hereinafter 
referred to as the "Third Renewal Period." 
SEE RIDEH ATTACHED PAHAGRAPH 50 

12. Tenant is herewith given the further option to renew the term of this lease for an additional 
period of five (5) years commencing upon the expiration of the Thitd Renewal Period, under the same 
terms and conditions as are herein set forth for the original term hereof; if Tenant decides to exercise 
this option, it shall give Landlord written notice of its said intention not later than I I U months 
preceding the termination of he Third Renewal Period. This five-year period is sometimes hereinafter 
;referred to as the "Fourth Renewal Period." 
SEE RIDER ATTACHED PARAGRAPH 50 

13. Landlord covenants and agrees that Tenant may use the Demised Premises for any lawful 
:purposes, including, but not limited to all of the following: the sale and marketing of groceries, meats, 
seafoods, fruits, produce, poultry, vegetables, delicatessen, dairy products, baked goods, beverages, food 
products of all kinds, pharmaceuticals, cosmetics, toiletries, drugs which can be sold without the 
presence of a registered pharmacist, soap powders, shampoos, babies' needs, books, magazines, kitche~ 
and household supplies;heer for off-premises consumption and wine for off-premises consumption, (if 
beer license includes the. sale of wine, and if Tenant procures license therefor), and other articles sold 
in any supermarket at any time during the term of this lease, and for the sale, storage, warehousing 
and processing of said items in the basement of the Demised Premises ancl the incidental storage and 
processing of said items on the first floor of the Demised Premises. If at any time after the execution 
hereof, it shall become unlawful to use any part of Demised Premises for food merchanllising purposes 
as ordinarily conducted in supermal'kcts of 'I'cnant or any of its affiliates at said time, then, and in 
that event, 'rcnant shall have the right to declare this lease to be at an end and for nothing holden, 
on giving written notice thereof to Landlord, and in such event, both parties shall be relieved of all 
further obligations hereunder except obligations accruing prior to said termination. 

six (6 

six (6 
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14. Landlord covenants that the Demised Premises, and Parking Area during 
the tenn hereof. will be free and clear of all liens, encroachmentS, restrictions, encumbrances, mortgages, 
· juct,menta and claims of any kind whatsoever which may be prior in lien to the lien of this Lease, ex­
cept a 110rtgage, which is at all times held by so-called "Public Institutions" such as a bank, 
aavmp iDstitution, cemetery, annuity, irust or retirement fund, insurance comp~y or a rempized 
financial illstitution (such- mortgage being hereinafter referr.ed to as ~·Permanent Mortgage"). 
provided that.the conditions hereinafter-set fo~h in this paragraph with respect to subordinatiOn·of 
this Lease are agreed to ·by any holder of $aid Pelmanent Mortgage.· Landlord agr• to pa~ ~.filatall· 
menta of intere,st .and principal due or to grow due on said Permanent Mortgage and to maiDtaiD same: 
In 1ood atandiq without default. This lease shall, without the necessity ·of the execution· of any further 
instrimaent,i be deemed iubordinate to said Permanent Mortgage and Tenant agree&· to &Dnte ad 
deliver to ~. holder of said Pennanent Mortgage any. instrument of subordination reasouably. J8. 
qa.tecl by such mortgagee; provided, however,· that said subordination of this lease to P~t 
· Morts&P ·is.. conditioned upon the following provisions against· the disturbance of ~ posses,._ Of . 
Teliaat: . . · ·::.~ .~... ... . :: . . ·1·· "· ..... 

(~) So lon1 aa Tenant continues to pay the rent as in this leaSe reserVed: and·. otherwJie .. 
complies with the terms and provisions of thiS lease, the right of possession of ,-....-* to 
Demised Permises.and the u8e of Parking Area and ·the terms and provisiou of ~·lease : 
otherwise shall not be affected or disturbed by Permanent Mortgagee- in tbe. ~ of 
aJiy of its iigbts under the said Permanent Mortgage, or the bond. or debt.&ec.ued thel&by, · 
or otbe~ by law provided. · · :· :. · 

I ~ I 

(b) In the event that Permanent Mortgagee comes into possession of or ownership of the title. 
of said· Demised Premises and/or Parking Area by foreclosure of the ·said P~t 
Mortgage, or by proceedings on the said bond, or oth.e~, this lease ~ not be ter-
minated by said foreclosure or any of said proceedings. · · : 

(c) In the. event that said Demhp!d Premises a~d/o~ Parking Area are sold or otherwise 
cliSPosed of pursuant to any right or any power contained in the said Permanent Mortgage· 
or the· said bond, or as a result of proceedings thereon, or as otherwise· authorized by law 
the purchaser of said Demised Premises and/or Parking Area at such ali, or any pe~ll: · 
•cquiring title through or by virtue of said sale, shall take t:~tle subject·to this lease. · 

' . . 
(d) If any building upon the Demised Premises is damaged or destroyed by ftre or other 

casualty, for which under any of the insurance pqlicies the loss is payable to the Peimanent 
Mortgagee, Permanent Mortgagee agrees that·such insurance funds,'if and when payable 
to it, will be made available for the purpose of repair or rebuilding of the Demised Pieniises, 
as provided in this lease. · 

(e) Permanent Mortgagee will agree that Tenant shall be given at least ten (10) days advance 
written notice of any default under Permanent Mortgage, and Teaant shall have the 
right to cure any such default and to deduct the cost and expense incurred by reason 
then:of from any sums due under this Lease. 

(f) This agreement shall be binding upon and inure to tits benefit of said Permanent 
Mortgagee, Landlo1·d and Tenant, and their respective succeesors and assigns. 

.Tenant · · 
15. agrees to .pay all real estate taxes, real estate assessments, and any and aU 

other governmental charges, assessments or taxes payable in respect to the Demised _?-re~1f-t.-a_n_d..---Shopping Center and/or· Parking Area or any part thereof, and in default thereof, ~hall have lord 
rthuigh. t to pa.~e same,_and tiJe amount so paid shall be payable by On demBiiill Tenant 
iS . . 8 an~ ma the amount so paid --'tilny rents to -·o · · i · · l ~ · · , , · , , , Landlor 

'til ~l.---l, . d 
SEE RIDEffi PARAGRAPI-S 51 and 54 · 

16. Landlord shall, from time to time, at its own cost and expense, maintain and keep in good 
repair, the outside walls, roof nnd all other outer portions of the Demised Premises, · 
a . 

1 51 I I 1 t!CS 1.-
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0 
•• - -~• Landlord shall also promptl~,.....---­

execute and comply with all statutes, ordin~nces, rules, orders, regulations and requirements of th and not 
Federal, Sta~ and Municipal Governments and of any and all their departments and bureaus an . due t c 
of the Board of Fire Underwriters and Board of Health applicable to the Bu!}ding, Demised Pre · Tenant 
appurtenances thereto and all facilities servicing Demised Premises. Landlord also covenants a use 

as may b gree& that it will from time to tliru\at its own cost and expense, make all structural repairs to Build· thereo 
rutbtlsary g, and repair any damage to any portion· of the interior of Building resulting from Landlord's failure 

repair and/or lll&intain the outer po~ions of Building, including, without limitation, damage to 
the interior aris~g from defective construction or maintenance of other portions of Building, damage· 
to the interior arid exterior of Building arising from defective workmanship in the original construction 
and damage arising f~m the settling of the Building and the laying of the concrete foundations and· 
floors. If the La~dlord shall fail, neglect or refuse to keep or place in repair said outside walls, 
roof or other ou~ portions, or fail to repair any interior damage arising from failure to repair or 
maintain other w...Oons, as aforesaid,· or fail to comply with any of the aforesaid statutes, ordinances, 
etc., or fail to ma~~ any repairs required to be made 'by Landlord under any of the provisions of this 
lease, Tenant sh~~ ·.~ave the right to make such repairs and comply with said statutes, ordinances, ;tc.; zd the cost there<>f shall be payable by Landlord to Tenant on demand _ 

. and Tenan~ .may deduct or retain the amount so paid out of any rents (minimum and per-
centage ·rentals) or qther sums that may then be .due or that- may thereafter become due hereunder. 
In the event· of an' emergency requiring immediate action i.e., fire, water seepage, sewer back-up, 
cessation or interruption of any facility servicing Demised Premises, and the like (herein~fter called 
"Emergency"), Tenant may make such repairs at Landlord's expense, prior to giving any written 
notice to: Landlord; provided, however, that Tenant notifies Landlord in writiDg within three (3) 
business....daY§..I-fter ~~~ ~.IDx.ation of the Emergency. · 

SEE ~IDl:K ATTAL;Ht:U 52 · 
17. ·Landlord covenants that the heating plant and equipment to be installed in the Building on 

Demised Premises will be, at the commencement of the term, in good wprking order capable of 
producing temperature in the Building on Demised Premises of at least 70° Fahrenheit at 0° outside 
and will be in compliance with all orders, regulations and requirements: of the ·federal, State, and 

-f-1.-. r-s-t-t- Municipal Governments and of any and all of their departments and bureaus. Lan(llQrd' agrees that 
lease 1t will at au times dur1ng the\ of the· term ~ereof, at, its own cost and expense, keep said 
year heating plant and equipment iri good order and make any and all necessary repa4"s to and replacements 

thereto. If Landlord fails to make said repairs or replacements, Tenant shall have· the right to make 
such repairs or replacements and the cost thereof shall be payable by Landlord to Tenant on demand 

· · and Tenant may deduct or retain the amount so paid _ol;lt of any rents 
(minimum and percentage rentals) or other sums that may then be due or that may thereafter become 
due hereunder. In the event of Emergency, Tenant may make such repairs at· Landlord's e_xpense, 
.prior to giving any written notice to Landlord; provided, however, that Tenant notifies Landlord in 
writing, within three (3) business days after the expiration of the Emergency. 
SEE HIDEn PARAGRAPH 52 

18. Landlord covenants that the storage boxes, electrical, sprinkler, plumbing and sewerage 
systems, air-conditioning systems and ducts and other mechanical installations and facilities installed 
or to be installed in Building on Demised Premises or servicing Demised Premises will be, at the com­
mencement of the term, in good working order, and will be in ~~mpliance with all orders, regulations first 
arid requirements of the Federal, State, and Municipal Govern~ents and of any and all their depart-
ments and bureaus. Landlord further agrees that it will at all ti~!3s during the pf the term 1 ease 
hereof, at its own cost and expense, make any repairs or replacements thereto. If Landlord fails to make year 
said repairs or replaceme.nts, Tenant shall have the right to make such repairs and replacements and 
the cost thereof shall be payable by Landlord to Tenant on demand and 
Tenant may deduct or retain the amount so paid out of any rents (minimum and percentage rentals) 
or other sums that may then be due or that may thereafter become due hereunder. In the event of 
Emergency, Tenant may make such repairs at Landlord's expense, prior to giving any written notice 
to Landlord; provided, however, that Tenant notifies Landlord in writing, within three (3) business 
da_ys after the expiration of the Emergency. 
SEE RIDER PARAGRAPH 52 

19. Landlord warrants that the Demised Premises when completed may be occupied by Tenant 
as a supermarket of substantially the same type and operated in substantially the same manner as the 
supermarket now being operated by Food Fair at Severna Park, Maryland 

j ~~~1 



with an unlimited number of employees therein. Landlord further warrants that the Demised Premises 
and the said supermarket therein as aforesaid, will, on the commencement date of the tenn of this 
lease, be in full compliance with all provisions of all Federal, State and Municipal authorities having 
jurisdiction, including, without limitation, all applicable municipal zoning building and licensing 
ordinances, rules an4 regulations. Landlord further warrants that Building shall not be deemed com­
pleted until Landlord: hb fully~ ~mplied with all the provisions of this paragraph, and (if a license 
for supermarket operations is· required) Landlord has delivered to Tenant certification from the 
appropriate licens~i •uthority that ·such licenses will be issued to Tenant for the supermarket as 
aforesaid. Anything herein contained in this lease to the contrary notwithstanding, it is understood 
and agreed that this ·lease and any and all obligations on the part of Tenant hereunder is contingent 
and conditioned upon Landle>r~'s full compliance with all the provisions of this paragraph. . . 

2b. Landlord. Slfee& to install a separate water meter for Tenant at Landlord's own cost and 
expenSe. Tenant apees to pay for all water, gas and electricity consumed by it on the Demised 
Premise& If TenaDtshall fail, refuse·or neglect to pay such water, gas and electricity charges, Landlord 
shall have the right to pay same and add the amount thereof to the rent which may be due and which 
may grow due hereunder. · 

21. Except ~ ~rein otherwise provided, Tenant shall keep the interior of the Demised Premises 
in teJumtable repair~. llt its own cost and eltpense, and at the end or other expiration of the term hereof 
shaD deliver up the Demised Premise~ in substantially as good a condition as they are at the beginning 

·of the term hereof, damage by reasonable wear and tear, · 
••••••••••••••••••:~cepted. Tenant shall also promptly ~ute and 
comply with all statutes, ordinances, rules, orders, regulations and requirements of the Federal, State 
and Mimicipal Governments and of any and all their departments and bureaus and of th~ Board of 
Fire Unde~1:ers and Board of Health; provided, nevertheless, that same· are. applicable solely to 

·Tenant's use of the Demised Premises. Tenant's obligation to make any repairs. hereunder shall at 
all tiDles be ~iinited to the making of ordinary repairs and shall not include any. obliga~ion to make 
structural ~pairs or repairs necessary to remedy damages caU&ed by wear and tear, fire, war, civll 
riot and commotion, ·casualty, the elements, and acts beyond the control of the Tenant, whether or 
not such repairs shall be ordered by any Municipal, County, State, Federal or other governmental 
authority; all of which repairs shall be made by Landlord at Landlord's expense. Landlord agrees that 
at the commencement of and during the tenn of this Lease it will assign and transfer to Tenant any 
warra~ties, guarantees or other representations received by it from any parties who may have supplied 
Landlord witli·labor and/or materials with respect to any portion of Demised Premises which Tenant 
is required to repair and/or maintain pursuant to this Lea~. . · : 

• ~ 4 ~ 

22. Tenant shall have the right to make such !'~pairs, alte!1ltions, add~tioM. and improvem~nts,. 
to the Demised Prem~, (including alterations, additions and im~vements to sto~ fronts or in con­
nection with the installation of Tenant's fixtures, facilities and equipment), as it may desire without 
the necessity of obtaining a.~Y prior consent thereto from Landlord, excepting, however, that Tenant 
shall not have t~e right to make any other structural repairs thereto unless and until the prior con­
sent, in writing, is obtained, which consent Landlord agrees not to unreasonably withhold, or unless 
and until Landlord shall have failed to comply with the making of any structural repairs pursuant to 

. any provisions of this lease. Nothing contained i~ this lease shall require Tenant to restore De~sed 
Premises, at the expiration of ihe term of this lease, to t}le ~ndition in which they were prior to ·any 
repairs or alterations, additions or ~mprovements made by it pursuant t<l· the terms hereof or with 
Landlord's consent. 

23. Tenant shall have the right to paint or erect in, on or about the Demised Premises and 
Parking Area such signs as it shall in its discretion deem to its advantage, and to remove such sign 
or signs at api time during the ter!Jl..Pf this lease and/or at the expiration thereof. 

see R1aer Paragraph '' · 
24. Tenant shall have the right, at any time during the term herof or during any renewal term or 

after the expiration of the original term or of any renewal term, as it shall see fit, to remove any and 
all property, fixtures, refrigeration and other equipment and improvements placed, installed, supplied or 
made by it on the Demised Premises, any rule, law, regulation or statute to the contrary notwith­
standing; provided, however that any damage to the Demised Premises or any part thereof occasioned 
by such removal shall be repaired by Tenant, at its own cost and expense. · · / ~ · 
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(a) 

at 6~16 Park Heights Aveo, 
Baltimore 15, Md. · // 

·(b) the insurance company will agree to waive any right of subrogation against Tenant' on 
any claim that Landlord, or any other party haVing an interest in~ such insurance policies 
or proceeds, may have against Tenant, in connection with fire or other risks· or casualty 
covered by said insurance. · 

See Rider Paragraph 5~ 

1
~~~26~.~1~n~t~h~ep~event that the Building on Demised Premise~-::::-:::~~=====~ 
l !shall fo~~i~: !~m~;:~r:X, =~~e~t~:r ;::~~y~~~~~re::~y the Landlord, at 
Landlord's expense, to their condition immediately prior to said damage or destruction as speedily 
as possible. If Landlord fails forthwith. to commenc~ or to complete the same with diligence, Tenant 
shall have the option to make any such repairs, restoration or rebullding and ·charge the cost thereof 
to Landlord, the amount of such cost to be payable by Landlord .to Tenant on .demandL f 
• f and to be deductible by Tenant from ·any rent .or other sums due or to grow due 
Wider this lease. Until such repairs are completed, all provisions in this lease with respect ·to the 

a ent of ·an uaranteed minimum annual rental shall be eliminated and Tenant's only obligation 
with respect to rental shall be the payment of 

based on In any case where such repairs are not proceeded with diligently by Landlord or in the 
the then case of substantial damage are not fully completed within four (4) mo~ths after the date of damage, 
us able ar~enant may at any tirpe after such default, in addition to any other remedy available to it, terminate 
of ~he this lease, in which event, this lease shall terminate and bo_th parties shall be relieved and d1scharged of 
demJ.sed · and from any further liability hereunder, subject, however, to the provisions of Paragraph 2 hereof. 
premises Landlord further agrees that it will make no claim nor authorize any claim to be made against Tenant,. 

its employees, servants or agents in connection with or as a result of fire, explosion or other casualty 
damaging the Demised Premises. 

27. Tenant shall, at its own cost and ~xpense, obtain public liability insurance covering the 
interests of Landlord ana ,.fcnant in Demised Premises; said public liability insurance to be in the 
sum of $100,000/.$ ] Said policies may he blanket policies covering other locations and evidence 
of such insurance shall be delivered to Landlord upon demand; provided, however, that the Tenant 
may, in lieu of maintaining the puhlic liability insurance hereinabove set forth, maintain self insurance 
agains~ public liability in which event Tenant agrees to carry exces.~ insurance beyond the amount of 
such self insurance within the limits hereinabove set forth, and to furnish evidence of such excess insur­
ance coverage to Landlord on demand. If Tenant fails to obtain such insurance or to maintain same in 
effect or to ful'nish Landlord with such evidence!, Landlord shall have the right to obtain such insurance 
and to add the cost thereof to tlw •·cmt. then due or to grow due hereunder. ...-.. .. 

.1 "..1. 



28. Tenant agrees that it will replace any plate glass broken or damaged upon the Demised 

Premises at its own cost and expense, ••••••••••••••••••-­
glass broken or damaged by or as a result of any casualty included as a 
maintained or required to·be maintained by' Landlord under ~a~lll.ll!lll replace any plate 
glass broken or damaged by, or as a result of a as a risk in any insurance polici~· 
maintained or required to be · · this lease, in which eve~t, however, Landlord 
shall reimburse expense thereof, and Tenant may deduct the costs thereof from 

or to' grow due hereunder, 'and the ainount thereof shall be payable to 

exhibit to Tenant signed lease agreements covering other portions of the Shopping Center 
Demised Premises are a part, made with oth~r tenants who meet the qualifications and · 
set forth on Schedule C ann~xed hereto (said other tenants .being hereinafter referred to 
Tenants", and said other leases being hereinafter referred to as "Other Leases''). 
that Ot.her Leases· shall contain .the obligation by Landlord to erect and complete 
Other Tenants which shall be ready f~r occupancy by Other Tenants at or prior to 
date of this lease and shall contain obligations by Other .Tenants requiring 
their respective· stOres, open for business, and pay rentals under their 
later than the commencement date of. this lease. Landlord shall furnish 

them to occupy 
Other Leases no 

simultaneously with 
by Landlord's archi­

occupancy by such Other 
the stores included iD such 

same time Landlord. shall also 
their respective. stores, open for 

of this lease. 

the tumishing of the various proofs referred to in Paragraph 4 hereof, 
teet as to the completion of the stores required by Other Leases 
Tenants and copies of the Certificates of Occupancy; if any, 
Other Leases issued by any governmental agency in authority. 
notify Tenant herein that Other Tenants are required to 

· business, and pay rental no later than the commencement 

If Landlord fails to exhibit other Leases within 
any of such Other Tenants fails to comply with any 
to them relating to completion of stores, occ:uJMlnc~ 
the right at its option to: 

hereinabove set forth, or if Landlord or 
foregoing provisions respectively applicable 

opening for business, Tenant herein shall have 

(a) occupy Demised Premises or continue with business operations except 
that Tenant's only respect to rental shall thereupon be the payment of 
percentage rentals no guaranteed minimum annual rentals, on the basis of 
the percentages 9f set forth in· Paragraph 6 hereof, such percentage rentals to 
be payable o~ly expiration of each twelve (12) month :period of such ·business 
operation, so said condition shall continue. If Tenant elects to eliercise·this·option; 
the this subparagraph shall supersede any inconsistent provisions with 

payment of rental otherwise provided in this lease, and Landlord shall 
to perform any obligations imposed upon Landlord under this lease 

relieved or released therefrom by Tenant's exercise of said option; or 

this lease at any time on written notice so long as such condition continues, 
right jo terminate may be exercised notwithstanding Tenant's exercise of the option 

of preceding subparagraph (a) hereof, it being agreed that said. options are not mutually 
exclusive but that this option (b) may be exercisable at any t~me so long .as Landlord 

Demised Premises constitutes a part. Landlord agrees that during thh4e~te;r;m·~~fo~~: 
renewals thereof it will not lease, use, permit, suffer or consent to 11 
Center as a supermarket or for the retail sale of 
dairy, delicatessen, poultry, or any 
Landlord from 



·from conducting··tl,!ereon a food department and shall refrain from selling food thereon but may 
a restaurant, lunc\1.-)oom or lunch. co.unter and deal in candies. 

In the event that there is a breach of any of the provisions of this paragraph, 
the following lights and remedies, none of which shall be exclusive of the other; 
otherwise avallable to Tenant: 

,· 
(a) Teliant may institute proceedings to enjoin the viol,atiQ its D8JI18 or in the Dame 

of the Landlord. 

(b) If such conflicting use continues for a 
thereof shall have been given by Ten~t 
elect tO- terminate this lease, and upOn 
in the aotice of such election, be 

. of· ·and. hm any and all 

ten · (10) days after written notice 
Tenant may; at any tim8 thereafter, 

election, this lease· 8hall, on the date fixed 
and Tenant shall be released and discharged 

hereunder. · 

(c) So long as such Tenant's only obligation with· respect to rental shall be 
the pa;;lDent of rentals only,. with no guaranteed minimum aDDual rentals, 
on the. :basis ·of pe~centages of gross sales aet forth in Paragraph 6 hereo1, such 
percentage to be payable only after the expiration of each lease year of the term, 
so long condition shall continue. · 

may hold Landlord liable for any' costs and expenses~ iDcluding counsel fees, 
or incurred in connection with any proceedings instituted. by Tenant~ and in the 

event Landlord does not institute and proceed diligently with suit to enjoin such conflctmg 
use, .may hold Landlord liable for any and all other damages susJ;ained or to be sustained . . . 

31. Landlord covenants that it is the owner in fee simple of the Shopping denrer, Demised 
Premises and of the Parking Area; Landlord further covenants that Tenant sha1l have quiet possession 
and enjoyment of th~ Demised Premises and said Parking Area ~during the term of this lease. Simul­
taneously herewith Landlord has furnished Tenant with certificate fro~ a reputable title insurance 
company evidencing Landiord's title to Shopping Center, Demised PreiriiSes and Parking Area, as 
aforesaid, and that Tenant can use same for the purposes herein stated, knowing that 'Tenant relies 
the:r:eon in executing this lease. A similar certificate from the same Title Insurance Company will ·be 
furnished to Tenant on the day that Landlord notifies Tenant that Building is completed which 
certificate, however, shall be dated as of the time of such cbmpletion notice~ The premises indicated 
as "Loading Area" on Schedule "A" annexed hereto and crosshatched in red shall be deemed a part 
of the Demised Premises leased to Tenant hereunder for the sole and exclusive use of the Tenant and 
shall not be deemed a part of the Parking Area. 

32. Landlord represents, warrants and &glees and this lease is upon the express ®ndition that: 

(a) Landlord shall at all times during the term of this lease or any extension or renewal 
thereof maintain · upon the premises · 

- -~ • • • > • • I& • 0 • • • • • 

•
. J · If Jll'~ a Parking Area A I 
as shown on Schedule A annexed hereto; ·to furnish parking space 

. . ... ~ . ; : .. ~ ·. ~. ~ . ~~ . ~ ~· : . ;~· .. ~ ·.~ ~ : . ~ : . . . 

without charge to all customers of the Shopping Center seeking parking, so that there 
shall be maintained at all times a ratio of at least~e feet of parking space for 
each square foot of floor area in said Shopping Center. ~~ 

(b) Tenant shall at all times have the-exclusive and non-revocable righ - ·- · 
a 

E [ tb the use of said Parking 
Area and driveways appurtenant thereto for purposes of egress, ingress, parking of motor 

.. ~f~ .. ~~ 



vehicles for itself and its customers and loading and unloading of vehicles in connection 
with and incidental to th~ bu8iness conducted by Tenant on Demised Premises, all 
without charge. 

(J; n t£11 £22£3 n zn nos sa HL&&J a: &!I& Sis IS£ ass s; SJLLilZS sss sz an; SC£232! • 

(d) Landlord will, at its own cost and expense, grade, drain and suitably hard surface the 
said Parking Area to conform with Tenant's requirements at or prior to the commence· 
ment of the term hereof. 

Tenant 
(e) I will 1\t all times, during the term of this lease, at its own cost and expense: 

(i) Maintain ftoodlights and other means of illumination sufficient to illuminate Parking 
Area during all twilight and evening hours that Tenant's store is open for business 
and in operation; 

............ ------ --· - i ' 
~- - -- (ii) Maintain and keep Parking Area in good condition with a hard-top surface pavement 
· and properly striped, and clean and temove debris, ice and snow therefrom and 

provide suitable and sufficient traffic direction personnel as required; 

(iii) Permit free parking on Parking Area at all times by Tenant, its customers and/or 
persons dealing with Tenant; and 

(iv) Obtain and maintain public liability insurance covering the il)terests of Landlord and 
Tenant· indemnifying Tenant. and holding Tenant harmless from any liability for 
personal injury, death or property damage arising on or abo~t the operations on 
Parking Area, such insurance to be within limits of !00,000/300,000 
for personal injury and death, and 25 , 000 for property damage and 
to furnish Tenant on demand with certificates evidencing the exiatence of such 
insurance as so required by Tenant. 

SEE RIDERS ATTACHED PARAGRAPHS 53 and 54 

compliance with any of the provisions of this Paragraph 32, then, and in any 
Tenant shall have the following rightS and remedies none of which shall 
the others or any other remedy otherwise available to Tenant: 

(i) Tenant may remedy or attempt to remedy any such 
expend any sums necessary therefor at the cost 
sums so expended shall be payable to Tenant 
and be deducted by Tenant from any .aca11~_... 
under;· 

other non-compliance, 
of Landlord, and th~ 

with lawful interest thereon 
sums due or to.giow due .here-

(ii) non-compliance continues all provisions in this 
lease with respect to of any guaranteed minimum annual rental shall 
be eliminated and only obligation wtth respect to rental shall be the pay-
ment of the rentals on ga·oss sales in the amounts set forth in Paragraph 
6 hereof, only after the expiration of each lease year or the temi so long 

1tion shall continue. 

as nny such clcfault or other non-compliance continues, Tenant may, on 
written notice, at its option, terminate and cancel this lease, in which event Tenant 



33. (A) If there shall be taken or condemned by any competent authority for any period of time: 

(a) the whole of the Demised 

) less than the whole of the 

••• .. ••• and Tenant so notifies Landlord within one (1) ~onth after such taking, 

then, and in any such event, this lease shall thereupon terminate, and the parties hereto shall be 
relieved and discharged of all further liability hereunder accruing after the date of such. taking,·--­
except that the .rental accruing during the month of such taking shall be apportioned pro-rata on a 
daily basis; and, in any such event, each party shall keep its own award, Uf separate ~wards are given 
by the condemning authority) or, if only one award is given by the condemning authority for aU 
interests in the Demised Premises, the said award shall be apportioned between the parties as their 
respective interests shall appear; 5 ' ' ' ' !' I I' ' • I' ' · • • : : I 

, • , 7 7 , 1 1 1 1 ; ; : " r 1 • • : 1 ~; II • .-1 3 :. . 
.. 

(B) In the event tba~: 
.·. 

(a)· Tenant ·does not exercise the option to terminate arising upon a condemnation in the 
manner set forth in the preceding paragraph of this section; or · · 

(b) The taking on ·condemnation does not terminate this 1~, .· 

then, and in any such event, this lease shall continue. in full force and effect, and the Landlord shall 
forthwith and diligently proceed to restore the Demised. Premises to a condition as nearly as possible 
to tliat in which the Demised Premi~ were prior to such taking, in the light of any reduced area of 
Demised Premises, such restoration to be made under the supervision of any architect to be selected 
by Landlord and Tenant in accordance with plans and specifications to be prepared_ by Landlord and 
to be approved by Tenant and to be prepared in such manner as to comply with the requirements of. 
Tenant in its business operations, Tenant agreeing to cooperate· in the preparation·thereof. Until such 
restoration is completed, all provisions in this Lease with respect to the payment of ~ny guaranteed 
minimum annual rental shall be eliminated and Tenant's only obligation with respect to rental shall 
be the payment of the percentage of gross sales in the amounts set forth in Par&,raph 6 hereof, payable 
only after the expiration of the lease year in which such ·restoration is completed. Thereafter such 
guaranteed minimum annual rental shall be equitably adjusted, taking into consideration· the propor­
tion and area of the Demised Premises taken, and the period of time of such taking. The cost of ·such 
restoration shall ~e borne by Landlord and Tenant pro rata in proportion to the amount of their 
respective awards but in no event shall Tenant's share thereof exceed theamoun~ofTenant'saward; and 
upon the completion of said restoration the issuance of a certificate therefor by the architect selected 
'by the Landlord and Tenan~ to take charge of the work, and upon proper ·proof that all labor. and 
materials in such work of restoration have been paid for· and that no liens exist against Demised 

-~-~_J~tmiSf:S..bJLDmsJm...th!m.Qf, Tenant shall pay Landlord its share of the cost of such restoration. Any 
entire f paragraphe shall be submitted to three (3) arbitrators; one selected by 

each party and the thir by the other two arbitrators; the decision of a majority of the arbitrators 
being conclusive and binding, If arbitrators are not so chosen or fail to render decision, either party may 
apply for relief to a court of competent jurisdiction· of the State where Demised Premises are located 
for the enforcement thereof. · 

34. Landlord agrees that whenever any repairs, alterations or other work, including original 
construction of Building, is to be performed by or for Landlord on Demised· Premises, such work shall 
be performed only by recognized building trades union labor, to the e>_<tent permitted 

by law. 
35. For the purpose of recording some of the basic terms and conditions of this Lease, Landlord 

agrees to execute, simultaneously upon the execution of this Lease, the form of agreement annexed 
hereto, made a part hereof and marked Schedule "E", or such other form of agreement as Tenant 
may require. It is understood that the agreement mentioned in this Paragraph 35 is for purposes of 
recordation only and is not intended to and shall not in anywise modify, amend, supersede or otherwise 
affect this Lease. 
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36. Many of the foregoing provisions of this lease agreement contain obligations on the part of 
Landlord or Tenant or both. In many instances, various rights are granted to each party consequent 
upon default by the other party in the performance of said obligations. It is expressly understood and 
agreed that, notwithstanding anything herein contained to the contrary (except as otherwise provided 
in this paragraph 36), each and every one of said rights on the part of either party to take advantage 
of a failure on the part of the other party to fulfill its said obligations shall be subject to the foliOwm, 
limitations: 

(a) Tenant shall not have the right to declare this 1eaae at an end by reason of any default 
of Landlord or to proceed with any suit or to avail _itself of any remedy whatsoever 
provided for in this lease or ·under the law, unless Tenant shaD have giWD to Landlord 
written notice of the alleged default, and Landlord for a period of teD (10) days thereafter 
shall have failed to correct the alleged default. If the alleged default ia of such a nature 
that it cannot be completely remedied or cured within such ten-day period, then such 
default shall not be an enforceable default against Landlord, if Landlord shall have 
commenced curing such default within such ten-day period and shall proceed with 
reasonable diligence and good faith to complete. the curing thereof. The ten-day notice 

emrsJrfdwfbp~i.~M k~inapplicable to any Emergency. 

(b) Landlord shall not have the right to declare this lease at an end by reason of ·any default 
of Tenant or to proceed with any suit or to avail itself of any remedy. whatsoever provided 
for in this lease or urtder the law, nor shall.Tenant's right to: exercise any option granted 
herein be deemed to have expired, unless Landlo~:d shall have given to Tenant written 
notice of the alleged default or the faijure to exercise any option, arid Tenant for a period 
of ten days thereafter shall have failed io correct the alleged default or to exercise said 
option. If the alleged default or failure to exercise any option is of such a nature that it 
cannot be completely remedied or cured or exercised within such ten-day: period, then 
such default or failure to exercise shall not be deemed an ~nforceable· default or failure of 
Tenant, if Tenant shall have commenced curing such default or undertaken to exercise 
said option within such ten-day period and shall proceed with reasonable diligence and 
good faith to complete the curing and/or exercising thereof, as t~e case may be. 

~ut sub- [ 37. Notwithstanding anything herein contained~it is specifically understood and agreed between 
J e ct to thf parties, that, in the event of any default on t~e part of the Landlord under this lease agreement, 
Par a- Tenant shall, in addition to any other remedies available to it, have the right at its option: 
graph 36 I ~ 
hereof (a) to continue this lease agreement in full force and effect except that Tenant's only obligation 

with respect to rental shall be the payment of the percentage rentals on gross sales in the 
amounts set forth in Paragraph 6 hereof during said period, in lieu of any guaranteed 
minimum rental set forth in this lease, payable after the expiration of each lease year 
of the term hereof so long as said condition shall continue. If Tenant shall el~t this option 
(a), the provisions of this subparagraph shall supersede any inconsistent provisions with 
respect to the payment of any rental. Notwithstanding Tenant's election to continue this 
lease agreement pursuant to this option (a), Tenant may, at any time while such condition 
exists, on ten (10) days' written notice, terminate this lease; 

(b) to terminate this lease on ten (16) days' written notice, iD which event Tenant shall be 
relieved of and from any further liability hereunder. 

38. It is hereby agreed that the mailing of a written notice and/or demand by registered mall in 
a sealed, postpaid envelope addressed to Tenant o/(\ Real Estate Department at 2223 E. Allegheny 
Avenue, Philadelphia, Penna., shall be sufficient notice and/or demand in any case arising under this 
agreement. 

39. It is hereby agreed that the mailing of a written notice and/or demand by registered mail 
in a sealed, postpaid envelope addressed to Landlord at 6416 Park Heights, Baltimore/ 7, 
Maryland shall be sufficient notice and/or demand in any case arising 

under this agreement. 



SEE RIDERS ATTA~iED 

40. This lease sets forth all the promises, inducements, agreements, conditions, and understand­
ings between Landlord and Tenant relative to the Demised Premises, and there are no promises, 
agreements, conditions or understandings, either oral or written, express or implied, between them, 
other than are herein set forth. Except as. herein otherwise provided, no subsequent alteration, 
amendment, change or addition to this lease shall be binding upon Landlord or Tenant UD1esa reduced 
to writing and signed ~y them. · 

This agreement is binding upon and shall inure to the benefit of the. respectlve parties hereto, 
their respective successor&, legal representatives and assigns. 

IN WITNESS WHEREOF, the parties hereto have interchangeably set their hands and seals or 
caused these presents to be signed by their proper corporate officers a d caused their pro r cor rate 
seals to be hereuntO affixed the day apd year first above written · 
WITNESS: . . } I~ Mo ~-~-

\J_J. r. n 

~~~~~~~~~~~~~~--~--

·"· 

VIRGINIA SUPER FOOD FAIR STORES, INCo 

VICE-PRESIDENT 
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RIDER ATTACHED TO AND t~E A PART OF LEASE AGREE~~NT 

DATED ~ z.,-"1 6{ , 19 ~ , BY AND BETWEEN 

MORTON KALUS et al (Landlord) and 

VIRGINIA SUPER FOOD FAIR STORES, INC. (Tenant) • 

. 41. RIDER TO PARAGRAPH 6. 

(g) Any sale of trade fixtures and equipment. 

(h) Any exchange of merchandise or items pursuant to a 

stamp redemption plan, register tape or similar plan, 
l 

42. tl. Tenant may assign this lease or sub-lease the Demised 

Premises or any portion thereof to be used for any lawful 

purpose, provided, nevertheless, that the obligations of Tenant 

arising hereunder shall not be terminated by any such assignment 

or sub-lease. Notwithstanding any such assignment of this 

lease, notice of any alleged default by any such sssignee 

shall be given by Landlord to the original Tenant herein in 

the same manner as provided with respect to the default of 

Tenant under Paragraph 36 (b) of this lease, and the original 

Tenant herein shall have the same right and remedy to care for 

such alleged default as though no assignment had taken place, 

it being agreed that a duplicate written notice of default 

shall be given to the original Tenant herein at the same time 

and in the same manner as given to ~ny such assignee in 

accordance with Paragraph 36 (b) hereof. 

17S 



In the event Tenant desires to assign this lease agree­

ment as aforesaid (other than to a parent corporation of Ten­

ant or any of its subsidiaries or affiliated corporations or 

by reason of merger, consolidation or acquisition) Tenant 

shall give Landlord notice of such proposed assignment and 

Landlord shall approve the same within 30 days after. such 

notice. If the Landlord does not so approve, then in that 

event, Tenant shall have the right and option to cancel this 

lease agreement upon notice to the Landlord and to be relieved 

and released of any and all liabilities hereunder, except, 

however, liabilities accruing prior to the said termination 

of th& lease agreement and other conditions contained herein. 

43. Landlord agrees that so long as Tenant shall issue 

trading stamps to its customers in connection with its business 

operations, Landlord will not lease, use or consent to the use 

of any portion of Shopping Center as a stamp premium redemption 

store or location excepting only for the redemption of trading 

stamps of the type issued by Tenant to its customers. 

44. Landlord agrees for itself, its successors and assigns, 

and for any subsidiary or controlling ·corporation, that the same 

will not, without the consent of the Tenant in each instance, 

erect snre promises or building improvements on any parcels of 
Demised Premises 

land adjoining or adjacent to nor will the 
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Landlord, its successors or assigns or any subsidiary or con­

trolling corporation, alter, change or vary in any manner the 

iocation of the building improvements and parking faci~ities as 

the said impr~vements and parking facilities are shown on 

Schedule "A" attached hereto. 

45. In no event shall the premises shown on Schedule "A" 

or any part thereof, be sold to any third party unless in each 

instance Tenant shall have first been given written notice 

thereof together with a bona fide written statement from such 

third party and a period of thirty days {30) in which to purchase 

the said premises, or any part thereof, as the case may be, upon 

the terms offered by such third party. 

46. In the event that Landlord or any of the officers, di­

rectors or stockholders of Landlord, or any party affiliated di­

rectly or indirectly with Landlord or its officers, directors or 

stockholders, enlarge Shopping Center or acquires or controls 

additional premises in the vicinity of Shopping Center for any 

retail or parking purposes, all provisions of this lease shall be 

applicable to such enlargement or additional property and without 

limiting the foregoing, any parking areas included in additional 

property shall be included in Demised Premises hereunder, and such 

additional property shall be considered part of the Shopping Center. 

·In the event that Landlord or any of the officers, directors or 

stockholders of Landlord or any party affiliated directly or 

180 



indirectly with Landlord or its officers, directors or stockholders, 

shall construct, allow or consent to the use of any property within 

five. (5) miles of Shopping Center for use as a supermarket, Tenant 

hereunder shall be given the right of first refusal to lease or 

purchase the said premises and all parking areas in connection 

therewith on the same terms as shall be made ~vailable to any third 

party; and all deeds, leases or other instruments of any of the 

parties referred to in this paragraph, covering any premises within 

such radius shall contain a restriction binding upon the owners and 

occupants of such premises to effectuate the provisions hereof. 

47. 

commencement of the term of this lease have 

hydrant and fire department protection with an of 

fire hydrants within 600 feet of the premises, fire 

department protection within three the premises. 

Landlord further warrants that of the Demised Premises 

territory by the insurance 

having jurisdiction. Anything 

~~.r·g~e agreement to the contrary notwithstanding 

is recognized as being in 

rating organization 

contained in 

it is obligations on the part of 

is contingent and conditioned upon full compliance 

48. RIDER TO PARAGRAPH 36. The provisions of Paragraph 36 (a) 

of this lease shall not apply to a termination by Tenant pursuant 

to the terms of Paragraphs 2 or 29 of this lease agreement, nor to 

any other provisions of this lease in which any notice period 
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different from that set forth in Paragraph 36 is provided. 

49. RIDER TO PARAGRAPH 2. If Tenant cancels this lease for 

delay in completion of Demised Premises pursuant to the provisions 

of Paragraph 2 hereof, such cancellation shall be inoperative if 

Landlord does the following: 

(a) Within ten (10) days after receipt of such notice of 

cancellation Landlord notifies Tenant that Landlord intends 

to deliver the Demised Premises completed in accordance 

herewith to the Tenant within sixty (60) days of receipt 

of notice of cancellation from Tenant. 

(b) Landlord actually delivers possession of Demised Premises 

completed in accordance wDh this lease within sixty (60} 

days of Tenant's original notice of cancellation. 

If Landlord fails to deliver Demised Premises to the Tenant 

within sixty (60) days of Tenant's notice of cancellation, no 

further notice shall be required of Tenant and the lease shall be 

cancelled as provided in Paragraph 2 hereof. 

50, RIDER 10 PARAGRAPHS 9, 10, 11, and 12, Notwithstand­

ing any of the provisions herein contained to the contrary, 

the minimum rental payable hereunder during the renewal periods, 

if any of such options are exercised by Tenant, shall be 

Thirty-one thousand, Three hundred Twenty-two dollars and fifty 

cents (31,322.50) per year payable in equal monthly installments 

of Two thousand, Six hundred, Ten dollars and Twenty-one cents 

($2,610.21) each. 

1R2 



During such renewal periods, percentage rentals shall be paid at the 

rate of one and one quarter per cent (li%) of all gross sales not 
Seven Hundred Twenty-Six Thousand Nine 

in excess of Two million, I 5 ?) 1 I I' g · • ' I 

Hundred Dollars · · · ••••Iiiii•• ($2,7_?6,;~0.00). The above rentals shall be payable 

as set forth in Paragraph 6 of this lease. 

51. RIDER TO PARAGRAPH 15. Tenant shall have the right, at 

its own expense to undertake such proceedings to review or contest 

any such taxes as it may deem necessary in its or in Landlord's 

name, and Landlord agrees to cooperate fully with Tenant and execute 

all instruments and papers which may be required for the prosecution 

of any such proceedings; and in confirmation thereof, Landlord does 

hereby designate and appoint Tenant as its duly authorized agent 

and attorney-in-fact to execute any and all instruments and papers 

in and on its behalf. 

52. RIDER TO PARAGRAPHS 16, lz, and 18._~. Notwithstanding anything 

to the contrary contained herein, Tenant shall provide all non-
~~ 

structural repairs to Demised Premises and to the mechanical sy~tems 

enumerated in Paragraphs 16, 17 and 18 of this lease contained in 

Demised Premiseso Tenant shall further make any structural repairs, 
• '•-• -- • ·• ,. -·• ·•• ·-~~--·••~-··--·--~--- • ·-•••" o a • -~·-- • 

the necessity for which arises from Tenant's negligence or the 

negligence of its agents, servants and employees. Landlord shall 

assign to Tenant all warranties or guarantees or other representa­

tions received by it from any parties who may have supplied 

Landlord with any of such systems installed in Demised Premises. 

1R3 



53. RIDER TO PARAGRAPHS 7 and ~ • The minimum annual rent 

as set forth in Paragraph 6 shall c~~ence on the day that Tenant 
. . 

shall open for business to the publi~, and shall be pro rated on a 

daily basis to the commencement date as herein set forth, provided, 
r: 

however, that no percentage rent sha:l begin to accrue and no. gross 

sales shall be added to the first lease year for the period of time 

from the day Tenant shall commence bt=.s.iness to the: ·commencement 

date hereunder. 

54. RIDER TO .PARAGRAPHS 15, 25 . L Notwithstanding any of 

the provisions herein contained to t~e contrary, any amount exp~nded 
I 

by Tenant, pursuant to Paragraphs 15, 25, ot this lease, shall 

be deductable from any percentage rentals paid or to be paid hereunder. 

55. RIDER TO PARAGRAPH 23· Tena~:: shall secure arly permits 

required tor the erection or signs on ~~e Demised Premises at Tenant's 

own cost and expense, and all such sis~s shall comply with the 

requirements of all governmental autho~ities having jurisdiction over 

the premises. Tenant may remove any s~~~ signs from the premises at 

any time during the term of this lease ~~ at the expiration or sooner 

termination thereof, provided that Ten~~ shall repair any damage to 

the premises caused by removal of such ~gns. 

56. RIDER TO PARAGRAPH 2~ Notwi~~standing the provisions 

hereof to the contrary, the fire insur~~= to be maintained by Tenant 
such amount as may ~e required by any Mortgagee 

hereunder shall be in/·, ' ' 7 3 A ... 1 La 

•••• complying with Paragraph 14 he~:;,f and shall be maintained 

with companies acceptable to the Mortg~~. 



57. RIDER TO·PARAGRAPH 33 (A) (b). Pursuant to subparagraph 

33 (A) (b) hereof, if less than the whole of the Demised Premises 

but ten (10%) per cent of the building area thereof, or more than 

twenty (20) parking spaces shall be condemned and the remaining 

portions of Demised Premises are not sufficient in Tenant's reason­

able business judgment for the conduct or its normal business 

operations, Tenant shall have the rights set forth in·Paragraph 33 

(a) subject to the notice requirements therein set forth. 

58. Subject to Paragraph 36 hereof, the Tenant agrees that 

any enforceable default by it of any of the covenants contained in 

this lease, including the.payment of rental, shall either operate 

as a forfeiture or may not be treated as a forfeiture by Landlord, 

as it wishes, but if .treated as a forfeiture then Landlord shall 

have the right to re-enter and repossess itself of said premises 

as of its original estate therein and to pursue any other lawful 

remedies; if Landlord does not treat such breach as a forfeiture, 

then it may still pursue any other legal remedies available for the 

damages occasioned by such breach; provided, however, that as to 

any and all defaults of the Tenant under the provisions of this 

lease (other than defaults in the payment of money), capable of 

being remedied by the Tenant's performance of affirmative acts, 

any such default or defaults shall be deemed to have been cured 

if the Tenant shall commence the performance of said affirmative 

acts within ten {10) days from the receipt of said notice and there­

after in good faith diligently prosecute the same to complet1ono 

59~ This agreement contains printed pages 1 through 14 inclusive,· 

together with Schedules ••A11 , "Be•, and "E", and eight (8) pages of 
• 

typewritten riders, of which this sentence coniudes such riderso: 
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South Side of Lee Highway and North Harrison Street 2 Arlington, yirginia 

It is understood and agreed that the plans and specifications referred 
to in this lease agreement shall be substantially s~ilar to the 
plans and specifica·tions used ~ Food Fair Store #381 located at 
Severna Park, l4aryland, except for the following: 

1. Heating of the main store area shall be through ducts 
by ste~ coils and gas fired York Shipley steam boiler. 
Per~eter heating in warehouse to be regular steam unit 
blowers. 

2. :Fiberglass ceiling, according to our specifications will be 
accepted. 

3. Rock lath and plaster may be used in sales area above 

8' leve~ 
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C6uarauty 

. In order to IDduoe f&)RTON E· KAIIJS 1 I;MANIJEL s. KAll§, and PAUL ~~ 
' · as JADdl~rd, to enter into a oertaln Jeaie agreem8Jlt, Wnr ·ueoutec1 B\JVMH 

'1 

almultan8oualy herew~th, witb VIRGINIA SUPER J)X)D fAJR SmRE$1 

pli- . , aa TeDaDt, 
the mulenigned does guaranty the pa)'Dlent of all rentJt Ia aalclleaae 
apeement on the part o~ TeJlCUlt to ~~ pald. 

It fa ~reby agreed that no modiftoation, extenalon or hlclulpnoe 
snatec1 to the TeD&Dt, ita successors and assigns, sbali release ua from 
thia Guaranty, 8Dd that this Guaranty shall continue In tw;1 toroe ~ 
etreot as to any renewal, exteD&ion or modification of the attaohecl 
leaae. Nothing herein contained shall modify any requirement ln salcl 
1~ agreement for the giving of notice of default to Tenant. · · . · 

& wmrua WBBRBOI', the undersigned baa ea~sed ~~ Guarant)r to 
b8 executed by its duly authorize meers and ita corporate seal to be 

ailb:ed this ,., A day of _ 19 ~ 

/, · .. 
. .. . ·, ., ... 

I II' ·:\ . ,, 
I , . jl 
' ' .... 

' 
··' 
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AGREEMENT 

[_ This Agreement dated ~ ;Jff;l.,tf~"b~- and between 

rORTON E. KALUS, EMANUEL S. KALUS and PAUL I. BURMAN (hereinafter 

'

·referred to a~ Landlord) and VIRGINIA SUPER FOOD FAIR STORES, ·me., 

I
a Virginia corporation (hereinafter referred to as Tenant) witnesse 

that: 
Landlord is the equitable owner by virt~e of an Agreement 

to Purchase of premises located at South side of Lee Highway and 

North Harrison Street, Arlington, Virginia. 

Tenant desires to lease said premises from Landlord i~, 

as and when Landlord acquires title thereto. 

N~ THEREFORE, in consideration of the premises and of 

good and valuable consideration, receipt whereof is hereby 

ac~owledged, the parties hereto agree as follows: 

I 

When Landlord acquires title to the premises above 

described in fee simple absolute, the Lease Agreement attached 

!hereto shall thereupon become an Agreement in full force and effectj 

~~~ithout any further acts required on the part of Landlord or Tenant;. 

ljLandlord agrees that upon acquisition of title as above provided, I 
I I 

l
ilt shall record the short form of Lease annexed to Exhibit 1 and I 
referred to as Schedule E in the proper office for the county in 1 

i I 
!which the premises is located. I 
! I 

,I IN vTITNESS WHEREOF, we have executed this .Agreement the 
' 
IJ da~ and ~ear first 
lil'liTNESS: 
II 
ji-----'1-~~~ 

I' .I 
•! ' I 
i;--...;---r~--~..A-.---

1; . h\ \.t-l. / '\) 
·I ·:~~- l' ~~ \w ._) ' 
L---~~--------­" ii 
:~ .·· :. :·, J . : : . 
!i .·· ·, ... ·:·· 
II . • •• · ·::· 

j' ATTE$'rt. ' 
! : : ' : : • ! ~· ., II • • . '-J ••• 

ll;~~~~-v JU 'I • • II A ·.:.:..;..i.;)·; A~~·,· ~"rc?.:: r.>\RY 

VIRGINIA SUPER FOOD FAIR STORES, INC 

By: 
~ 

I 



NEW ROOFING AND COMMERCIAL REPAIRS 
COMPLETE SHEET METAL SERVICE 

VIRGINIA ROOFING 

• 
BONDED ROOFERS 
PHONE: 751-3200 

CORPORATION 
800 SOUTH PICKETI ST. • ALEXANDRIA, VA. • 22304 • BOX 9350 

To: 
KALUS CONSTRUCTION Co. 
ATTN• f1oRf I<ALUs 
1657 WHITEHEAD CQIIRT 

BALTIMORE, MARYLAND 21207 
-------------------,Purchaser 

Date AuGUST 161 19?6 

Rc: ROOF REPAIRS 

l' 

Virginia Roofing Corporation, hereinafter called the Contractor, proposes to .furnish all material and labor to install, construct, and place the 
improvements described herein on/in building located at 

~1'00 LEE HIGHWAY No. __ ......::;7T~-------Street-----------------------------

City ___ A...:R..;.;L::.;I:;...;N..;.;G:;..T~O.;;.;N~-----• State __ V_;_e R:..:.G;:;...:...I N;...;....:_l A ______ , according to the following specifications: 

SCRAPE BACK GRAVEL ABOVE LEAKING AREAS IN MAIN ROOF (ONE AT THE REAR AND ONE ON 
THE LEFT SIDE) AND SWEEP CLEAN. 
REPAIR ANY BREAKS WITH PLASTIC CEMENT AND ASPHALTIC FABRIC. 
REPAIR ALL BREAKS IN MEMBRANE BASE FLASHING AT ALL LEVELS OF ROOF. SOME. SECTIONS 
OF FLASHING AT THE FRONT CANOPY MAY NEED REPLACING. 

WE WI~L DO THE ABOVE WORK FOR THE SUM OF Sax HuNDRED TWENTY DoLLARS ($620o00).· 

NoTE: DUE TO THE CONDITION OF THE EXISTING ROOFING WE CANNOT GUARANTEE THIS WORKo 

NoTE: ACCEPTANCE OF THIS CONTRACT TO BE MADE WITHIN 30 DAYS. BtD WILL BE SUBJECT 
TO REVISION ARTER 30 DAYS. 

AN EQUAl OPPORTUNITY EMPLOYER 
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Terms: All amounts are due and payable upon receipt of invoice. 
This agreement shall become binding only when signed by the authorized representative of the Contractor 
or upon the Contractor's commencing performance, and upon acceptance or commencement of 
performance this shall constitute the entire contract and be binding upon the parties hereto, there being no 
covenant, promises or agreements, written or oral, except as herein set forth. It is further understood that: 
(A) The contractor shall not be responsible for damage or delay due to strikes, fires, accidents or other 
causes beyond his reasonable control. (B) The proposal is limited to 30 days acceptance from date hereof. 
(C) Contractor assumes no responsibility for leaks through walls or woodwork, or for water damage to 
building or contents thereof. (D) Should conditions render unavailable at reasonable cost any material or 
product specified herein qr otherwise required in order to fulfill this contract, a substitute of suitable value 
and utility may ~ supplied or, in the event that substitution in the opinion of the Contractor is not 
possible, Contractor's obligation hereunder shall cease upon notification to Purchaser. (E) When the above 
specifications include. installation of roofing on a surface whose slope is greater than 5" to: the foot or 
whose height is greater than 2 stories, the purchaser shall, at Contractor's request, provide a .safe scaffold 
suitable for starting roofing work at the building eaves. (F) Purchaser shall give Contractor at le~t 48 hours 
notice before the above work is to be commenced, which notice may be waiv~ at.C<?pF,actor:s optiqf}-. 1(G) 
This contract includes only the items and materials specified above and is based on any sketch(es) on 
reverse side hereof and/or attached hereto. (H) Purchaser agrees to pay 1.5% interest per month on any 
unpaid balance due over 30 days after presentation of invoice, Purchaser further agrees to pay attorney's 
fees or other charges incurred by Contractor if monies due under this contract are placed for collection any 
time 30 days after presentation of invoice. (1). Con~ractor's work is to be done on an open shop basis. (J) 
All contracts are subject to approval of Contractor's credit department. (K) Should Contractors work 
during re-roofing or repairs disclose the need for replacement of sheathing, fascias or other:wood work, 
such -replacement will be performed and charged for on a time and material basis, unless other arrangements 
are made, in writing, prior to commencement of work. (L) All work performed under this contract is 
guaranteed against defects in material and workmans!tip for one 

1 
(1) lrear from ,date of invoice unless 

otherwise stated in writing, provided payment is 'm·ade m accordance with the term~ hereof. ~tis the intent 
of this guarantee to insure that, any .def~c~ .. of work performei:l ·~hall ~e correcte~ at .rio .. cost .to the 
Purchaser. However, should Purchaser call for guaranteed· repairs and it is fout1d that our work was not 
deficien't~ ·then ·a servtce 'charge will be' made.' Non-payment of service charge ·may :cancel guarantee at 
Contractor's option. There are no warrantiesJ express or implied, other than those specifically set forth in 
~his agre~ment. 

·.:1; 

ACCEPTED: D~~------------------- VIRGINIA ROOFING CORPORATION 

Purchaser 

By ______________________________ __ 

PAUL w. DAVIS 
By ____________________________ ___ 

AN EQUAL OPPORTUNITY EMPLOYER 
1SO 



1·t~.eee 
·, 

from .;the de~k of: MARC D. RASH 
. . \ 

)JR.-dl1 l11t1 ~; 

. . ~J ~~ l\L;_~ ll~ " Jvf ~*~ 
J- "'1t"-~ '--~- ~0. "t;" L ~~- lr--

~-vJ'L-.~\}.' M ··'cJ.~ fU· · u."- )v.. Q.. 

Q;i~~o ~LiN~'~ ~ c_1-bh. ~~ 
~~ ~~~\~" ~- L~ ~~~\, 

tQ.~ {2-Q.L~,.J ""1:J. { \::~ 
~1). 

~'L,(~") 

~~~ 

FOOD FAIR STORES, INC. 
6419 York Road, Baltimore, Maryland 21212 1 Phone: 301/377-0800 
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2 ~7) Let 
KALUS qbN'sTRUCTION COMPANY 

1867 WHITEHEAD COURT • WOODLAWN 

BALTIMORE. MARYLAND 21207 

TO: Mr. Rick Formanskl 
Dart Drug 
3301 Pennsy Drive 
Landover, 1\la.ryland 20'185 

We are sending you (x) Enclosed 

The fonowing: 

DATE: July 31, 1974 

JOB: 

( ) qnder separate cover 

One set of plans fer the former Food Fair Supermarket at 
5400 Lee Highway. Arlington, VtrginJa. now occupied by 
Dart Drags 

( ) For Approval 
( ) Approved 
( ) Approved & For File 
( ) With Corrections 
( ) Approved With Corrections 
( ) With Color Selections 
(x) For Your File 

REMARKS: 

\ve \vould like to see your finished plan prior to renovation at 
this facility. 

AREA CODE 301 
944•2331 

-~/ 
·' 

KALUS CONSTRUCTION CO. 

1'4orton E. Kalus 1 92 
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Please read carefully 
The attached bond assures that the Barrett roof 
installed on this building has been designed to 
provide years of trouble-free service. To obtain 
maximum service from this bonded roof, the fol­
lowing should be observed: 

1. 'HOUSEKEEPING. Keep roof clean. Be sure that 
debris, leaves, etc. are regularly removed. Keep 
drain outlets open. 

2. SNOW REMOVAL. If necessary to remove snow, 
extreme care shall be observed to avoid damage 
to roofing and metal work by shovels and other 
snow removal equipment. NEVER USE ICE 
BREAKERS. DO NOT PILE SNOW AGAINST 
FLASHINGS. 

3. TRAFFIC. Do not permit anyone to treat the roof 
as though it were a street. It is not built to with­
stand abuse or excessive traffic. If any form of 
traffic is intended, consult the roofing contractor 
who installed roofing and he will advise you of 
the best method for erecting treated wood walk­
ways to protect roofing from damage. Such recom­
mendations must be accepted and approved by 
Barrett before work proceeds. Do not permit mov­
ing picture cameras, TV cameras or other equip­
ment supported on tripods to be p~aced on roofing 
without proper and adequate wooden platforms 
to protect the roofing materials. 

4. WORK BY OTHER TRADES. Do not permit any 
alteration of or addition to the roof surface of any 

kind, including but not limited to sprinkler sys­
tems, water or air cooling equipment, radio or tele­

vision aerials, frameworl< for signs, water towers 
or other additions, until Barrett has been notified, 
in writing, of such proposed alteration or change 
and such proposed alteration or change has been 
accepted by Barrett, in writing. 

5.1f "leaks" occur, check the following conditions: 

(a) CONDENSATION-SWEATING. Some leaks are 
not leaks at all but are caused by condensation 
(moist warm air inside of building coming in con­
tact with cold undersurfaces of roof decks, sky­
lights, etc.). This may occur during cold weather. 
Correction requires adequate ventilation below 
structural roof deck. 

(b) MASONRY WALLS AND/OR COPINGS. Check 
for open joints, structural cracks, porous masonry, 
cracked copings, etc. These conditions may lead 
to eventual roof leaks and are not covered by this 
bonded guaranty. Call your general contractor or 
mason contractor for corrective measures. 

(c) SKYLIGHTS-DOORS-ETC. Check skylights 
for broken glass. Check "condensation gutters" 
in skylights to be certain that they are open and 
functioning properly. Ascertain that all windows 
and/or doors and other openings leading to roof 
are closed and in good condition. 

BARRETT DIVISION 
40 Rector Street, New York 6, N.Y. 
District Offices: 1327 Erie St., Birmingham 14, Alabama; 1125 East Morehead St., 
Charlotte, N. C.; Merchandise Mart, Chicago 64, Illinois; 3121 Euclid Avenue, 
Cleveland 16, Ohio; 323 South 67th St., Houston 11, Texas; 378 Commercial St .. 
Malden 48, Massachusetts; 261 Madison Ave., Now York 16, N. V.; 36th & Grays 
Ferry Ave •• Philadelphia 46, Pennsylvania; 764 Vandalia Sl, Sl Paul, Minnesota 
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(;;:) 
TI-lE TRAVELERS INDEMNITY COMPANY 

HARTFORD, CONN. 

~® lNCHORBOND 
(FLAT) ROOF 

20· Year Guaranty Bond 
1!\nntn Ull mtn hy tQt!it prtlittttB, That we. BARRETT DIVISION~ 

Allied Chemical Corporation, with offices in New York City (hereinafter called 
"Barrett .. ). as Principal, and The Travelers Indemnity Company, a corporation 
organized under the laws of the State of Connecticut, as Surety, are held firmly bound 
to the· owner named below. succe550rs and assigns, in the penal sum of not 

eXceeding ...................... ONE .. tHOUSAND. .. SIXTI . ..F.IVE.DOLLARS ...................................•........... .lawful 
money of the United States of America, and for the payment of which we, and each of us. 
hereby bind ourselves, our successors and assigns, jointly and severally by these presents. 

The condition of this obligation is such that: 

)lltlhtrtUli, said Principal has sold the necessary BARRETT materials to construct 
a BARRETT ANCHORBOND (Flat) Roof on the building described below: 

Owner ....... E., . .S •.• and .. M.. .. E •.. Kalu.s .................................................................•......•.................. 
Building .... Supe.rmarket. .............................................................................................................. . 

Location ... .Le.e .• H1gmy .. an~ .. Ncr.:tk .. Hsu:r1.sQD.".S:treet •.....•..................................................• 
·····-··-------···N.JJ.ngt9.n.-. .. Y.~gin1.~ .............................................................................................. . 
Approximate area of Roof guaranteed ............. 2l3 ..................... squares 
Date of completion of RooL ................. Jlm~ .. s~ .. l9.6l ............................................................ . 
Applied by .. llir.ginia . .Roofing .. Cor.pora.:tion, .. Alex~ .. Ya •......................................... 

and 

l'llf1}tffU1i, said materials have been applied in the manner specified by Barrett; and 

3lllf~trtUB, Barrett, Principal as aforesaid, guarantees, under the conditions herein, that during 
a period of twenty years from said date of completion of Roof it will at its own expense make any 
repairs (excepting repair of injury to said Roof from any cause other than ordinary wear and tear by the 
elements) that may become necessary to maintain said Roof, exclusive of flashings, metal work and steep 
surfaces, in water-tight condition; and 

ilf.1}tffU!l, said guaranty is made with further conditions as follows: 
(a) The owner of said Roof will notify Barrett in writing if such repairs are required and in case of failure by 

Barrett to make said repairs within a reasonable time, then the owner shall immediately notify The 
Travelers Indemnity Company at Hartford, Connecticut. of such default, by registered letter. 

(b) Neither Barrett, nor said Surety, shall be liable in any respect for any damage to said building or contents 
thereof. 

(c) Neither Barrett, nor said Surety, shall be responsible for any damage to the Roof caused by defects in, or 
failure of, any roof deck, insulation or other material used in the base over which the Roof is applied. 

Nnnt, !.1}Prtfnrl't if Barrett, its successors and assigns, shall in all things well and truly per­
form apd observe all and singular the covenants, agreements, stipulations and conditions shown above to be 

rr.;:;"..f,;,:;:::tr.-,J.;If\ perfor~M and observed by it, then this obligation shall be void; otherwise to be in full force and effect. 

lftt 11UfitUtll1i llf.1}Pfl'Df, the parties hereto have caused this instrument to be executed by 

~~~~f~:.~ their d;::r~atives t~is ......... t~·-············~~=~=~=~~:~~~~~;~~NI9 .. 6.l . 

...................... ~------~ ...... ::--__:_ _____ ~-= ...... -_::....:: ...... :::=::::-: ••••••• ~ .. :.--:::::::sr-- By Q • ~. J~ 
················································Att~;~;;:~:r~~t 

Indemnil~ Company 

~--~~~---···· 
~ecrctory 



TI-lE TRAVELERS INDE~JNITY COl\tlPANY 
HARTI•~ORD,. CONN • 

• FLASHING 
TYPE "AA" 

20•Year Guaranty Bond 
1!\UlllU all men by t~t!lt prtstntS, That we, BARRETT DIVISION, 

Allied Chemical Corporation, with offices in New York City (hereinafter 
called "Barrett"), as Principal, and The Travelers Indemnity Company, a corporation 
organized under the laws of the State of Connecticut, asSurety, are held firmly bound 
to the owner named below, successors and. assigns, in the penal sum of not 

exceeding .................................. TWQ . .mnmalm .. SEVENTY •• THlEB . .DOLLARS ......•........••........••.... .lawful 
money of the United States of America, and for the ·payment of which we, and each of us, 
hereby bind ourselves, our successors and assigns, jointly and severally by these presents. 

The condition of this obligation is such that: 

lf~er.ras~ said Principal has sold the necessary BARREIT Bashing materials for 
Flashing to connect with BARRETT Roof (Bond Number ......... A.\~.13.7~ .......................................... ) 
on the building described below: 

Owner._ ..... .Ea. •. Sa .. (I.Xld.Jl ... E,. . ..K"lua ......................•...... ~ .................................•........................... 
Building ____ SUper..IDilrht ..........................•........•...........•.................•.................•............•.............. 

Location ... .Lea . .H1g~ .. ~.M . .Har.tl\ .. HNT.iaQft.Str.~~t •......................................................... 
·--······-·······~tan,. .. V.ir.gillia .............................................................. .-............................... . 

Approximate number of lineal feet of Flashing guaranteed ............ l,.09.0. ......................................... . 
Date of completion of Flashing ................ : ...................... ~ .. .S. •... ~9.§.l .............................................. . 
Applied by ... Virgini~ .. Roo.ti.Dg. .. Corporation, .. Alexandria, .. v.a ................................................... . 

and 

mf}tftttllt said Aashing materials have been applied in the manner specified by Barrett; ~nd 

1ltllqtrttt.6t Barrett, Principal as aforesaid, guarantees, under the conditions herein, that during a 
period of twenty years from said date of completion of Aashing, it will at its own expense make any repairs 
(excepting repair of metal work or Bashing receptacles furnished by others, and repair of injury occasioned 
hy weakness or defects in the walls, copings or building structure, or from any cause other than ordinary 
wear and tear by the elements) that may become necessary to maintain said Flashing in a water-tight 
condition; and 

llf~trttt.S, said guaranty is made with further conditions as follows: 

(a) The owner of said Flashing will notify Barrett in writing if such· repairs are required and in case of 
failure by Barrett to make said repairs within a reasonable time, then the owner shall immediately notify 
The Travelers Indemnity Company at Hartford, Connecticut, of such default, by registered letter. 

(b) Nothing in said guaranty or in this bond shall render Barrett,or said Surety, liable in any respect for 
any damage to said building or contents thereof. . 

Nnntt i11tftfnrt • if Barrett, its successors and assigns, shall in all things well and truly per­
form and observe all and singular the covenants, agreements, stipulations and conditions shown above to 
be performed and observed by it. then this obligation shall be void: otherwise to be in full force and effect. 

1JU llfitttt.BS 1lllfl}tftllft the parties hereto have caused this instrument to be executed by 
their duly authorized representatives this .......... th1r.d ............................ day of ...... Augus.t ................ 19.9.l .. . 

ATIEST:/) /)d) • 
~~< 

·······················-···········=:: ................................ . ::s 

BARRETT DIVISION 
ALLIED CHEMICAL CORPORATION 

By Q.~./k~ ·········· ............... ······ ................. :.\it~~~~;;:i~:~~~t 
Indemnil~ Company 



August 13, 19'15 

:f>,1r. Thomas F. Fricke, General Attorney 
lt,ood Fair Stores, Inc. 
Suite 1003 
3175 John F. Kennedy Boulevard 
Philadelphia, Pa. 19104 

Re: Stor9 #551 - 5400 Lee Highway, Arlington, Va. 

Pear l'Hr. Fricke: 

In answer to your letter of .August 1, 1975, please find enclosed 
a complete copy or our 20-year Roof Bond and our 20-year Flashing Bond 
for the captioned location. Attached to the Bonds are a copy of the in­
structhms from the bonding company wllich list tile "do's and don'ts'' in 
connection wltb the Bond. Items 1, 3, 4 and 5-b, which ~ have checlced 
in red, have been violated by the actiojlS ol your sub-lessee, Dart Drug. 

I am al3o enclosing, for your file, a copy of a covering letter 
\Vhich was enclosed with a complete set of blueprints for the bUilding, re­
quested by lvlr. Rick FDrmanski of Dart Drug on July 31, 19'14. Mr. For­
manski telephoned and requested same because of some design changes 
which Dart was making in the air conditioning system. Mr. FDDmanski 
was notified verbally, and also by note under our remarks section on. the 
enclosed covering letter, that prior to construction or renovation, plans · 
shoul4 be submitted to us. ~lans were never submitted to us for this work. 

If there is any other material which yoJJ mlgbt need, please feel 
free to call. · 

Very truly yours, 

KALUS CONSTRUCTION COMPANY 

1\,l.EI{:mb 
En c. 

Morton E. Kalus 
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SUPIIIMARKUS 

v:J~~ 
FOOD FAIR S;o~Ei. {t(c. 

· September 9, 1975 

REPLY TO 
LEGAL DEPARTMENT 

SUITE 1003,3175 J.F-.K. BLVD. 
PHILADELPHIA, PA. 19104 

CERTIFIED MAIL #49731: RETURN RECEIPT REQUESTED 

Dart Drug Corporation 
3301 Pennsy Drive , Lee Highway 
Landover, Maryland20785 

Re: Food Fair Store #551X, Arlington, Va. 
(OUR FILE RE61-38) 

NOTICE OF DEFAULT 

Gentlemen: 

Pursuant to Section 7 of the Sublease whereby you .occupy the 
above-captioned ·location, a·nd further pursuant to Section . 
36(b) of the Overlease applicable thereto, you are hereby 
fo~ally notified that you have committed waste to.the prem­
ises in all of the following respects: · 

·1. You have removed the refrigerated walk-
in boxes from the store without peDnission. 
or consent of the owner or Lessor. 

2. You have installed additional air condition­
ing on the roof of the building in such a 
manner as to void the owner's roof bonq,­
cause leaks, create a substantially-in~ 
creased risk of future leaks, create a serious 
fire hazard, and a risk that the wall bear­
ing the air conditioner I-beam supports will 
crack and collapse. Specifically, these prob­
lems are caused by: 

(a) The terra cotta coping having been 
removed from the mezzanine parapet 
walls, at the point where the walls 
support the !-beams. 197 



Dart Drug Corporation · September 9, 1975 

(b) New p1p1ng having been run through 
the roof deck, without pitch pockets. 

(c) Pitch pockets which protected electri­
cal wiring having been destroyed. 

(d) The roof being cluttered with sheet 
· metal, cans, bottles, cans from roofing 

compound, lumber, terra cotta, etc. 

(e) The improvements installed on the roof 
without first giving the owner the op­
portunity to consult with the obligor 
of his roof bond, in violation of the 
ter.ms of the said bond. 

3. You have damaged the entrance door frame, appar­
ently by having merchandise delivered to the 
front entrance door. 

Accordingly, demand is hereby made that all of the foregoing de­
faults be cured within. five (5) days of your receipt of this letter 
or, in the case of such defaults as require more than five days 
to cure, that you commence cure within five days and diligently 
pursue the same to completion. Of course, it is our posi~ion 
that the leaks now existing in the liquor department are caused 
by your wrongful acts, and we shall look to you to repair them 
as soon as possible. Furthermore, to the extent that your. 
wrongful acts have voided the owner's roof bond, we shall look 
to you fo·r any future resulting roof repair expense. 

In the event that you shall fail to cure all of the said de­
faults within the time above speci~ied, ·you may expect us to 
avail ourselves of those rights and remedies to which your de­
faults have given rise. 

TFF:EDC 
Mr. Leon Rovins. 
Mr. Morton E. Kalus 

Mr. Jack Horgan 
Mr. Sidney Tucker 

Yours very truly, 
·~· f l 
I. I . (. • tt:. r . 

• • ~ \. 0 ./ ~ - :· • ' 

Thomas F. Fricke 
General Attorney 

b/P.S. Mr. Kalus: Please excuse the delay in our taking action in 
this matter. I have ·sought the advice of our maintenance department 
concerning the technical aspects. You will note that I made no 

(OVER) 1 ~~8 



mention of the ceiling structure problems discussed in your 
letter of December 17th. Our maintenance people did not observe 
these du~ing the recent visit to the store. 



?fha!til7 
FOOD FAIR STORES, INC. ( 

REPLY TO 
a:xe 
~ LEGAL DEPARTMENT 

SUITE 1003, 31715 J.F.K. BLVD. 
PHILADELPHIA, PA. 19104 

SUPERMARKETS 

Mr. Morton E. Kalus 
Kalus Construction Co., 
1657 Whitehead Court 
Baltimore, Maryland 21207 

October 27, 1975 

Re: Food Pair Store #551, Arlington, Va. 
our Pile RE6l-38 

Dear Mr. Kalus: 

X have received your letter of October 23, 1975, and am 
taking appropriate action on the items you mentioned. 

TPP:aod 

very truly yours, 

Q~t=.F~ 
Thomas P. Fricke 
General Attorney 

Zo() 

FOOD FAIR BUILDING, 3175 JOHN F. KENNEDY BOULEVARD, PHILADELPHIA, PENNSYLVANIA 19.10! EVERGREEN 2-9500 



DATE: 

FROM: 

TO: 
cc: 

MEMORANDUM 

November 15, 1976 

Marc D. Rash 

Mr. Sidney Tucker 
Mr. Martin s. Wainfan 
Mr. Carl L. Grossman 
Mr. Jack ~organ 

RE: Dart Drug Sublets 
Lee Highway, Arlington, va. & 
Kenilworth Ave., Riverdale, Md. 

Ever since I have been affiliated with the Real 
Estate Department, I have received many disturbing letters 
from Dart Drug's Real Estate Department and Legal Department, 
ccncerning roof leaks, damage to canopys, sidewalk repairs 
and other exterior structural problems. 

These problems have been caused by Dart Drug alone: 
for example, the Lee Highway unit - Morton Kalus, landlord, 
met a few months ago with Earl Goodman, Dart Drug's Real 
Estate Manager (who recently resigned after being there for 
orily two months) to show Mr. Goodman that Dar~ Prug had 
placed a new air-conditioning unit on the roof, which caused 
severe roof damage and, therefore, forfeited the bond on the 
roof. Also, since Dart Drug truc~s only unload out in front, 
these trucks back into the canopy of the building and not only 
damage the canopy, but sections of the roof. In addition, by­
Dart Drug unloading out in front, the sidewalks have become 
cracked and broken-up. Dart Drug feels we are responsible 
for their negligence, and the enclosed letter speaks for 
itself. 

Please advise me on the above. 

MDR:ar 
encl. 



Registered Mail 
Ret. Rec. Req. 
j.,_~g'-'1 \ 

Mr. Sidney Tudcer 
Food Fah- Stone, Inc. 

April19, 19'1"1 

33M & Areh Streett- P. o. Bos '1916 
PblJadelphla, Pa. 19101 

Res Food :rau Stor.,fS51X 
(Sub.leased to Dan Drug) Lee Blgbway and N. JW-rlsoa Stnet, 
.Arllllgton, Vuginla 

Degt Mr. Tacker: · 

This 18 to advlse JOD that purauaDt to the Landlonfs lights, u set 
foJth 1a Pansrapb 36 of the Lease betweea us and Food Fair stores, Inc., 
dated August 39, 1980. covering the eubject property, we are hereby pvtog 
you notice on tbla date tbat the monthll' :rental ol $3,070.83 aa prescribed 
ln P aragrapb 8 81 aald Lease 1s unpaid, and Food Fa~ StGztee, IDe. lB 
therefore iD default of the L ease Agreement. 

In addJtton to the aforementioned default. we are lutther noUfytug 
you herewith, tbat Food Fair Stores, Inc. 18 also In default on that pOJ'tlon 
of P aragrapb 8 wblcb calla for del1ve17 to tbe Landlord o! the Tenanf s 
••Gross Sale,... •tementa. The last 1tatement ncelved bJ ue l'ePQrted 
tln'ough Marcil 31, I f118. 

We 81'8 hereby giving Food Fair storea, Inc. the pnscrlbed period 
of ten (10) daJS as outlined JD Paragraph 38, to can the atoremeatloned 
defaults. 

Vert truly yours, 

KALUS CONSTRUCnON COMPANY 

Morton E. Kalus 

MBK:mb 
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1 
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Postage 
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.., Add your address in the ''RElURN TO'' space oa 
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:tood Fan' ·stores, Inc. 
31'15 John F. Kennedy Boulevard 
Phlladelphia, Pa. 19104 · 

Re: Store 1551 - 5400 Lee Highway, .ArUDgton, Vlrgl.nla 

Gentlemen: 

This is to aclmowledge the receipt of your request elated December 
24, 1968• for approval of a Sub..Lease re the captioned premises subject 
to the terms of our Lease Agreement, dated August 29, 1960; to Dart 
Drug Corporation, Lee Blghway~ 

Please be advised that we hereby approve this Sub-Leasing, 
subject to aU terms and conditions of the aforementioned Lease dated 
.August 20, 1960. 

11IortoifE. Ka us 

1/./S_.-~~ 
Date: //' / 6 

----'------



~<t ~'t>~.... KALUS coNsTRUCTION CoMPANY 
.c~\\\)~ \~'\. 181J7 WHITEHEAD COURT '•, WtiopLAW. N. 

\)~~ ~~\: 
~1$ BALTIMORE. MARYLAND !ll~07 

~anuary. 2, 197 4 

Food Fai~ Stores, Inc. 
Mrs. Bettye Calabrese,· Real Estate Dept. 
S'Jite 1003, 3175 John F. Kennedy Boulevard 
Phila·::ieJphia, Pennsylvania 191 0·1 

Re! Store :/1:551, Arlington, Virginia . 

. . · 
Dear Bett:Y.e: 

AREA CODE: 
944•233 

1rl~ 
:~ 

~ The following is in response to your telephone conversations with 
me on November 14,. November 15, and December 20, 1973; also your 
Decembe~ 20, 1973 letter which we received on the 28th. · 

~he roof leaks, other than the trash rooll\ are our responsibility, 
. and the order to repair same had been placed after our first conversation. 

mb 

. . 

l ~h~ll advise you upon completion of ~e necessary rep~irs; · . : . . 
i · ... ; 

Very truly yours, 

KALUS CONSTRUCTIO:f\f COMPA 

h1a-....::~J 
(Mrs.) Marion B •. Bernstein, 
Secretary to Mr.·. Kalus 

'{11/J~ 

J).~~-ve_J I. • . . 

-:sA;._ 9~ }-~. ~-1{~-.?;rf)~dd. ~-) J:-t.io, ~~ 
~a...t..ul ~ lW:.. ~~ jw.Q.t,r~ ..... ,1 )A·~~ ... "(> · 

7Y/ct~-



REPLY TO 
REAL ESTATE OEPT. 

P. 0. BOX 791& 

33rd AND ARCH STREETS ' 1J 

. .f 
HI~OELPHIA: PENNSYLVANIA 19101 ·\ • 1 i 

: ~ 
/ 

Morton E. Kalus, Emanuel Kalus 
·and Paul J. Burman 
1657 Whitehead Court 
,Baltimore, l'Iaryland 21207 

· re:· · 

Gentlemen: 

Food Fair .store #55LX 
Arlington,·vi~ginia 

~is will confirm my telep~6ne conversation of yesterday 
·with your ~ffice w£Ch respect to roof leaks at the ·refer­
enced location.. Specifically., the roof is leaking over 

.the trash room and pharmacy. area. 

Pursuant to the terms of our lease agreement the correction 
of this condition is a responsibility of the landlord, and 
x·ask that you £mmediately take ~he necessary steps to 
rectify same and advise me accordingly, so that' I may close 
my files. 

'thank you. 

BC/al 

cc: Mr. Marc Rash 
Mr. Tom Frederick 
l.fr. Earl Nicholson 
l·tr. !~arvin Kushner 
Mr. Gary T. 1-laufer, 

ve~y truly yours, 
FOOD FAIR STORES• INC. 

(~tts.) Bettye Calabrese 
Real Estate_Department 

Dart Drug corporation 

2(J6 
FOOD f'AIR BUILDING. 3175 JOHN f'. KENNEDY BOULEVARD. PHILADELPHIA. PENNSYLVANIA 19101 EVERGREEN 2-9500 



... ·~-·. 

DEFENDAllT DAR'I .4/A 
E~{HIBIT 4,~3 ~ \ 

March 13, 1~74 

Morton B •. JCalus & Emanuel s. Kalus 
1657 Whitehead Court 
Baltlmo~e, Md. 21207 

Gentlemen a 

JlB: S'l'ORB #551X 
DART DRUG STORB 
ARLDT~# VA. 

Concexning your letter of January 2, 1974. regas:ding 
t:be roof leaks. at the above referance location. Please 

· be aavisecJ that these leaks still exist and are causing. 
us grave inconvenience when it rains. 

Would yo~ please chec:lc into this matter, as it is · 
your responsibility, ana advise me of the date of the 
possible solution to this problem. so I may in:Eorm tbos~ 
directly concerned with the operation of this store. 

You~ immediate attention to tbis matter will be great­
ly apprec:iated. 

~ank you. 

JWacjm 
CC: Marc Rash 
""'Gary Maufer 

Very truly yours, 
FoOd Fair St~re~. Xnc. 

Jobn Whalen 
~ulip Realty Division 
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