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and large sums of money in preparing building plans, including

Iggradipg, drainage and erosion control plans for the erection of

ta self~

PETITION FOR WRIT OF MANDAMUS

The plaintiff Telum, Inc., by counsel, for its petition
for a writ of mandamus, states the following:

1. Plaintiff is the contract purchaser of a certain
parcel of real property situated at the southeast corner of
the intersection of Interstate Route 95‘and State Route 54,
said property lying in the County of Hanover, Virginia.

2. That said property was at the time of contracting,
and is now, zoned B-3 under the Zoning Ordinance of the County
of Hanover which zoning specifically permits filling stations.
Portions qf Article V, Section 12, Paragraph 12.2 and Article II,

Section 2 are attached hereto as Exhibit A.

3. That the plaintiff has expended considerable effort
site plans, entrance detail plan, water and sewer plan, and

4service filling station on said property.

4. That on June 16, 1978, the aforesaid plans were
delivered to the office of the County Building Official as a
part of plaintiff's application for a building permit to con-
struct said self-service filling station, said application having]
been properly filed in accordance with all State and County
statutes, ordinances and regulations peftaining thereto.

5. That upon the filing of the application and the
payment of the required fee of §$155.00, plaintiff was advised that
the zoning was proper for the use contemplated by plaintiff on
said property and that the plaintiff's application was in order.

o~
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6. That said plans were referred to the County Planner
by the County Building Official for his approval of the site plans.

7. That on July 28, 1978, the then County Planner
Charles Johnston wrote plaintiff's engineer and identified those
things which needed to be accomplished with regard to the site
plans before approval could be had.

8. On May 7, 1979, a revised site plan which complied
with all of the requirements of the letter referenced in the
preceding paragraph was submitted to defendant York Phillips and
to the County Attorney, Peter Trible, who advised plaintiff that
no building permit would be issued because self-service filling
stations were not permitted in the B~3 zone applicable to
plaintiff's property, nor were such filling stations permitted
in any other zone in Hanover County without a special exception.

9. That, despite plaintiff's compliance with all
applicable regulations governing approval of site plans and all
directives of the office of the County Planner, defendant
Phillips has wrongfully refused and continues to refuse to perform
his ministerial duties in approving said plans.

10. That upon submission of the plans as aforesaid to

the defendant Bowles as Building Official and approval of the
plans by defendant Phillips, it becomes the ministerial duty of.

defendant Bowles as Building Official to issue a building permit
to plaintiff which he has refused and continues to refuse to do.

11. That on March 12, 1979, the State Water Control
Board issued an NPDES permit to plaintiff for its contemplated
filling station on said property.

12, That the use to which the plaintiff desires to put

P




its property has been permitted by the County of Hanover in a
B-3 zone without special exception until the filing of plaintiff}s
application for a building permit.

13. That the Board of Supervisors of the County of
Hanover has acted wrongfully and capriciously by failing or
refusing to direct the defendants to approve the site plans and
building permit application submitted by plaintiff and to regquire
same to issue a building permi to plaintiff.

WHEREFORE, plaintiff prays that the Court issue a writ
of mandamus commanding the defendant Phillips to approve the
site plan submitted by plaintiff, commanding that the defendant
- Bowles issue the building permit requested by plaintiff, and
enter judgment against the defendant Hanover County in favor of
plaintiff for its costs herein expended, including reasonable

attorney's fees.
TELUM, INC.

e D

By ;
Of /[Counsel

-Andrew J. Ellis, Jr.
iiD. Eugene Webb, Jr.
i Mays, Valentine, Davenport & Moore
E23rd Floor, F&M Center

iPost Office Box 1122

ERichmond, Virginia 23208
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EXHIBIT A

Section 12. B-3 General Business District

12.1 Purpose of the District

The purpose of this district is to provide sufficient
space in appropriate locations for a wide variety of
commerical, automotive, and miscellaneous service
activities, generally serving a wide area of the
county and located particularly along cetain existing
major thoroughfares where a general mixture of
commerical and service activity now exists, but which
uses are not characterized by extensive warehousing,
frequent heavy trucking activity, open storage of
material, or the nuisance factors of dust, odor, and
noise, associated with manufacturing.

12.2 Permitted Uses

A building or land shall be used only for the
following purposes:

1. Any'use permitted in the B-2 Community Business
District.

2. Animal hospital or kennel with any open pens at
least 200 feet from any residential district.

3. Automobile or truck sales, service, and repairs,
including body or fender repairs, but not auto
salvage or junk, and any major repair or storage
of equipment or materials or damaged vehicles
shall be inside a completely enclosed building.

4, Bakeries, no limit on floor area.
5. Boat and boat trailer sales and storage.

6. Bottling works, dyeing and cleaning works, linen
service, or laundry, furniture refinishing, plumbing
and heating shop, painting shop, upholstering shop
not involving furniture manufacture, tinsmithing
shop, tire sales and service (including vulcanizing
and re-capping but no manufacturing), appliance
repairs, and general service and repair establishments,
similar in character to those listed in this item;
provided that no outside storage of material is
permitted except as provided in this section.

7. Car-wash or automobile laundry, automatic or otherwise,
providing reservoir space for not less than ten
vehicles for each washing lane of an employee-
operated facility.

8. Filling stations, so long as bulk storage of inflammable
liquids is underground.

5-63 3



ARTICLE 2. DEFINITIONS

Section 1. General Rules of Construction

The following general rules of construction shall apply to
the regulations of this Ordinance:

l.

The singular number includes the plural, and the
pPlural the singular, unless the context clearly
indicates the contrary.

WOrds used in the present tense include the past

‘and future tenses, and the future the present.

The word "shall" is always mandatory. The word
"may" is permissive. . Y
The word "building" or."structure" includes any
part thereof, and the word "bulldlng" includes
the word "structure"

Words and terms hbt"deflned herein shall be °
1nterpreted in accord with their normal dlctlonary
meaning and customary usage. . '

Section 2. Definitions

-

For the purpose of this Ordlnance, certaln terms and words
are hereby defined:

A=

Accessory Building. An accessory building is a
subordinate building or a portion of the main
building, the use of which is clearly incidental
to or customarily found in connection with, and
(except as otherwise provided in this Ordinance)
located on the same lot as the main building or
principal use of the land.

Accessory Use. An accessory use is one which is
clearly incidental to or customarily found in
connection with, and (except as otherwise provided
in this ordinance) is located on the same lot as

the principal use of the premises. When the term
"accessory" is used in this Ordinance, it shall have
the same meaning as "Accessory Use”,.

Administrator. The 7oning Administrator of
Hanover County.

2-1 -




Alley. A public or private way affording secondary means
of access to abutting property.

Alteration. (See Structural Alteration)ii.

Apartment. A part of a building containing cooking and
housekeeping facilities, consisting of a room or suite
of rooms intended, designed, and used as a residence by
an individual or a single family.

Apartment House. Same as "Dwelling, Multiple-Family".

Automobile Graveyard. ;(See Junkyard).

Automoblie Service (or Filling Station). Any place of
business with pumps and underground storage tanks, having
as its purpose the servicing, at retail, of motor vehicles
with fuels and lubricants, and including a general repair
shop, paint or body shop, machine shop, vulcanizing shop
or any operation requiring the removal or installation .
of radiator, engine, cylinder head, crankcase, transmission,
differential, fenders, doors, bumpers, grills, glass, or
other body parts, or any body repairing or painting.




MOTION TO DISMISS

Comes now, Defendants, by Counsel, and state that Plaintiff's

Petition for Writ of Mandamus should be dismissed on the grounds

that the Court is without jurisdiction in that the exclusive
remedy of the Plaintiff is to pursue his administrative rights
under Section 15.1-495 of the Code of Virginia, 1950, as amende¢
and the County Zoning Ordinance applicable thereto.

COUNTY OF HANOVER, VIRGINIA
YORK L. PHILLIPS

EDWAR BOWLES
s o0 2 M e

0f Counsel'

Peter L. Trible, Esq.
County Attorney

County of Hanover
Wickham Building

Hanover, Virginia 23069

CERTIFICATE
It is certified that the original of the foregoing Motion
to Dismiss was hand delivered to the Clerk of the Circuit
Court at Hanover, Virginia and that' a true copy was mailed
to the offices of Andrew J. Ellis, Jr., Mays, Valentine{

Davenport and Moore, 23rd Floor, F & M Center, Richmond,

72
Virginia, 23208, this /2~ day of éﬁé , 1979.

(o Ao

Peter L. Trible

D




| VIRGINTIA:

: TELUM’ INC- ’

for Hanover County,

for Hanover County,
and
HANOVER COUNTY,

by counsel.

Plaintiff,

YORK PHILLIPS, County Planner

IN THE CIRCUIT COURT FOR THE COUNTY OF HANOVER

EDWARD B. BOWLES, Building Official

Defendants.

ORDER

This day came the parties on the motion of plaintiff to

file its Amended Petition for Writ of Mandamus, and was argued

The Court having considered the motion and the arguments
of counsel and, being of the opinion that the motion ought to be
granted, it is hereby ORDERED that the Amended Petition for Writ

of Mandamus be, and the same is hereby, filed.

ENTER: & /23/

=Andrew J. Ellls, ar.
Counsel for Plaintiff

,I,&’\VZ/ ZS 7

.Peter L. Trible
; Counsel for Defendants

:) Judge ///’////




AMENDED PETITION FOR WRIT OF MANDAMUS

The plaintiff Telum, Inc., by counsel, for its amended
petition for a writ of mandamus, states the following:

1. Plaintiff is the contract purchaser of a certain
parcel of real property situated at the southeast corner of
the intersection of Interstate Route 95 and State Route 54,
said property lying in the County of Hanover, Virginia.

2. That said property was at the time of contracting,
and is now, zoned B-3 under the Zonihg Ordinance of the County
of Hanover which zoning specifically permits filling stations.
Portions of Article V, Section 12, Paragraph 12.2 and Article II,
Section 2 are attached hereto as Exhibit A.

3. That the plaintiff has expended considerable effort
and large sums of money in preparing building plans, including
; site plans, entrance detail plan, water and sewer plan, and
~grading, drainage and erosion control plans for the erection of

a self-service filling station on said property.

4. That on June 16, 1978, the aforesaid plang were
delivered to the office‘ofathé Counﬁy Building Official as a
part of plaintiff's application for a building permit to con-
struct éaid self-service filling station; said application having
been properly fiied in accordance with all State and County
statutes, ordinances and regulations pertaining thereto.

. 5. That upon the filing of the application and the
payment of the required fee of $155.00, plaintiff was advised that
the zoning.was proper for the use contemplated by plaintiff on

said property and that the plaintiff's application was in order.
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6. That said plans were referred to the County Planner
by the County Building Official for his approval of the site plans.

7. That on July 28, 1978, the then County Planner
Charles Johnston wrote plaintiff's engineer and identified those
- things which needed to be accomplished with regard to the site
plans before approval could be had.

8. On May 7, 1979, a revised site plan which complied
with all of the requirements of the letter referenced in the
prgceding paragraph was submitted to defendant York Phillips and
to the County Attorney, Peter Trible, who advised plaintiff that
no building permit would be issued because self-service filling
stations were not permitted in the B-3 zone applicable to
plaintiff's property, nor were such f£illing stations permitted
in any other zone in Hanover County without a special exception.

9. That, despite plaintiff's compliance with all
applicable regulations governing approval of site plans and all
directives of the office of the County Planner, defendant
Phillips has wrongfully refused and continues to refuse to perform
his ministerial duties in approving said plans.

10. That upon submission of the plans as aforesaid to

the defendant Bowles as Building Official and approval of the
plans by defendant Phillips, it becomes the ministerial duty of

defendant Bowles as Building Official to issue a building permit
to plaintiff which he has refused and continues to refuse to do.
ll; That on March.12; 1979; the State Water Control
Board issued an NPDES permit to plaintiff for its contemplated
filling station on said property.
12. That the use to which the plaintiff desires to put

10




its property has been permitted by the County of Hanover in a
B-3 zone without special exception until the filing of plaintiff's
application for a building permit.

13. That the Board of Supervisors of the County of
Hanover has acted wrongfully and capriciously by failing or
refusing to direct the defendants to approve the site plans and
building permit application submitted by plaintiff and to require
same to issue a building permit to plaintiff.

WHEREFORE, plaintiff prays that the Court issue a writ
of mandamus commanding the defendant Phillips to approve the
site plan submitted by plaintiff, commanding that the defendant
Bowles issue the building permit requested by plaintiff, and
enter judgment against the defendant Hanover County in favor of
plaintiff for its costs herein expended, including reasonable

attorney's fees.

TELUM, INC.

,/424;)(i;¥§%2(/f:>

.0f Counsel’ ¢

AFFIDAVIT

— — ot —— e — e — —

STATE OF VIRGINIA )
)

;, CITY OF RICHMOND ) To-wit:

This day L. W. Hanawalt, an agent of the petitioner

:'named in the foregoing Petltlon, being duly sworn, says that the

facts and allegations thereln contained are true to the best of

RYANS) ivmmw

L. W. Hanawalt

his knowledge and belief.




Subscribed and sworn to before me this‘.?/O*’day of

e, . 1979.
7

My commission expires: SaAch s 12 [943 .

/S

Notary/ Public - .

Andrew J. Ellis, Jr.
D. Eugene Webb, Jr.

Mays, Valentine, Davenport & Moore
23rd Floor, F&M Center

Post Office Box 1122

. Richmond, Virginia 23208

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing
Amended Petition for Writ of Mandamus was delivered by hand
to Peter L. Trible, Esquire, County Attorney, County of Hanover,
Hanover, Virginia, counsel for defendants, this - day'

of ¢ 1979.

12




Section 12. B-3 General Business District

EXHIBIT A

12.1 Purpose of the Distriect

12.2

The purpose of this district is to provide sufficient
space in appropriate locations for a wide varlety of
commerlcal, automotive, and miscellaneous service
activities, generally serving a wide area of the
county and located particularly along cetain existing
major thoroughfares where a general mixture of
commerical and service activity now ex15ts, but which
uses are not characterized by extensive warehousing,
frequent heavy trucklng activity, open storage of
material, or the nuisance factors of dust, odor, and
noise, associated with manufacturing.

Permitted Uses

A building or land shall be used only for the
following purposes:

1. Any use permitted in the B-2 Community Business
District.

2. Animal hospital or kennel with any open pens at
least 200 feet from any residential district.

3. Automobile or truck sales, service, and repairs,
including body or fender repairs, but not auto .
salvage or junk, and any major repair or storage
of equipment or materials or damaged vehicles
shall be inside a completely enclosed building.

4. Bakeries, no limit on floor area.
5. Boat and boat trailer sales and storage.

6. Bottllng works, dyelng and cleaning works, linen
service, or laundry, furniture refinishing, plumbing
and heating shop, painting shop, upholstering shop
not 1nvolv1ng furniture manufacture, tinsmithing
shop, tire sales and service (1nclud1ng vulcanizing
and re-capplng but no manufacturlng), appliance
repairs, and general service and repair establishments,
similar in character to those listed in this item;
provided that no outside storage of material is
permitted except as provided in this section.

7. Car-wash or automobile laundry, automatic or otherwise,
providing reservoir space for not less than ten
vehicles for each washing lane of an employee-
operated facility.

8. Filling stations, so long as bulk storage of inflammable
liquids is underground.

5-63
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ARTICLE 2. DEFINITIONS

Section 1. General Rules of Construction

The following general rules of construction shall apply to
the regulations of this Ordinance:

1.

The singular number: includes the plural, and the
plural the singular, unless the context clearly
indicates the contrary.

Words used in the present tense include the past
and future tenses, and the future the present.

The word "shall" is always ‘mandatory. The word
"may" is permissive..~

. >

The word "building" or "structure" includes any
part thereof, and the word "bUlldlnE" includes
the word "structure"

Words and terms not deflned hereln shall be
1nterpreted in accord with their normal dlctlonary
meaning and customary usage._

-Section 2. Definitions

For the purpose of this Ordlnance, certaln terms and words
are hereby defined:

“A-

Accessory Building. An accessory building is a
subordinate building or a portion of the main
building, the use of which is eclearly incidental
to or customarily found in connection with, and
(except as otherwise provided in this Ordinance)
located on the same lot as the main building or
principal use of the land.

Accessory Use. An accessory use is one which is
clearly incidental to or customarily found in
connection with, and (except as otherwise provided
in this ordinance) is located on the same lot as

the principal use of the premises. When the term
"accessory" is used in this Ordinance, it shall have
the same meaning as "Accessory Use',

Administrator. The 7oning Administrator of
Hanover County.

2-1
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Alley. A public or private way affording secondary means
of access to abutting property.

Alteration. (See Structural Alteration). .

Apartment. A part of a building containing cooking and
housekeeping facilities, consisting of a room or suite
of rocms intended, designed, and used as a residence by
an individual or a single family.

Apartment House. Same as "Dwelling, Multiple-Family".

Auvtomobile Graveyard.',(See Junkyard).

Avyd

Automcblie Service (or Filling Station). Any place of
pusiness with pumps and underground storage tanks, having
as its purpose the serviecing, at retail, of motor vehicles
with fuels and lubricants, and including a general repair
shop, paint or body shop, machine shep, vulcanizing shop

or any operation requiring the removal or installation

of radiator, engine, cylinder head, crankcase, transmission,
differential, fenders, doors, bumpers, grills, glass, or
other body parts, or ary body repairing or painting.

15




;VIRGINIA:

IN THE CIRCUIT COURT FOR THE COUNTY OF HANOVER
i
TELUM, INC.,

Plaintiff,

w;".

i YORK PHILLIPS, County Planner

i for Hanover County,

{ EDWARD B. BOWLES, Building Official
i for Hanover County,

and

HANOVER COUNTY,

Defendants.

" ORDER

This day came the parties on the motion of defendants
to dismiss the Petition for Writ of Mandamus, and was argued by
counsel.

The Court having considered the motion and the arguments
of counsel and, being of the opinion that the motion should be
denied, it is hereby ORDERED that the motion to dismiss be, and
the same is hereby, denied, and further, that the defendants

file their answer to the Petition not later than July 13, 1979.

‘D. Eugene Wgbb, Jr.
i Counsel for Plaintiff

é 24l ObesZew 2= -
! %Mc. ..... o _ 16 i

i Peter L. Trible
i  Counsel for Defendants




ANSWER

The Defendants, by Counsel, for their answer to the
Petition for the Writ of Mandamus filed against them by Plain-
tiff state, as follows:

1. Defendants neither admit nor deny the allegationms
contained in paragraph 1. of the Petitiom.

2. Defendants admit that the property referred to in
paragraph 2. of the Plaintiff's Petition is zoned B-3 under
the current Zoning Ordinance of the County; admit that said
zoning permits filling stations and that Exhibit A is a portion
of Article V, Section 12, paragraph 12.2 and Article II, Sectiom
2 of the Zoning Ordinance and neither admit nor deny all other
allegations contained in paragraph 2. |

3. Defendants have no knowledge of the sums of money
expended by Plaintiff as alleged in paragraph 3. of the Petitior
and dény that the plans referred to involve the erection of
- a self-service filling station under the laws and ordinance; of

the Defendant County.

4. Defendants admit that plans were delivered to the office

of the County Building Official on June 16, 1978; admit that

said plans were part of Plaintiff's application for a building

permit and deny that the application was for a permit to construc

a self-service filling station as alleged in paragraph 4. of the

Petition. Defendants deny that said application was properly
filed in that the use contemplated by the said application

was not a use permitted in the zoning district within which the

premises would lie.

1
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5. Defendants admit that Plaintiff paid the required fee
upon filing of the application and neither admit nor deny all
other allegations contained in paragraph 5. of the Petitionl

6. Defendants deny that ‘the said plans were referred to
the "County Planner" as alleged in paragraph 6. of the Petition,
but admit thét the plans were referred to the Planning Depart-
ment.

7. With regard to paragraph 7. of the Petition, Defendants
deny thatiCharles Johnston was the "County Planner'; admit that
Charles Johnston wrote Plaintiff's engineer on July 28, 1978
and identified those things which needed toluaaccomplished
with regard to the site plans. Defendants deny that approvai
would automatically follow the accomplishment of those things
identified in the letter of July 28, 1978.

8. Defendants admit that on May 7, 1979, a revised site
plan was submitted to Defendant York Phillips; deny that all
requirements of the "letter" were complied with and deny all
other allegations contained in paragraph 8. of the Petition.

9. Defendants deny the allegations contained in paragraph
9. of the Petitionm. .

10. Defendants admit that Defendant Bowles refused and
continues‘to refuse to issue a building permit to Plaintiff and

deny all other allegations contained in paragraph 10. of the

Petition.

1l1. Defendants neither admit nor deny the allegations con-
tained in paragraph 11. of the Petition.
12. With regard to paragraph 12., Defendants deny that the

use to which the Plaintiff desires to put its property has been.

18




permitted by'the Defendant County in a B-3 zone without sepcial
exception. Defendants submit that the use contemplated by
Plaintiff has been allowed to remain in a 3-3 zone as a legal
"non-conforming use'" only, and that no building permits have
been issued for the use desired by Plaintiff in the B-3 zomne
as currently in force.

13. Defendants admit that the Board of Supervisors’éf the
County of Hanover has refused to direct the Defendants to approve
the site plans and building permit application and to require
the issuance of a building permit to Plaintiff but deny that
said Board has acted wrongfully and capriciously.

WHEREFORE, your Defendants request this Court to dismiss
the Plaintiff's Petition and award Defendants such other further

and general relief as may be appropriate.

YORK PHILLIPS

EDWARD B. BOWLES

and

COUNTY OF HANOVER, VIRGINIA

NG A

0Ot Counsel

Peter L. Trible
County Attorney
County of Hanover
Wickham Building
Hanover, Virginia
23069




CERTIFICATE
It is certified that the original of the foregoing~ ANSWER
was hand delivered to the Clerk of the Circuit Court at Hanover,
Virginia and that a true copy thereof was mailed to the offices
of Andrew J. Ellis, Jr., Mays, Valentine, Davenport & Moore,

23xd Floor,.F & M Center, Richmond, Virg;’.nia, 23208 this /2 é."

day of ﬁgéié , 1979.
(b ST,

Peter L. Trible

<0




REQUESTS FOR ADMISSION

Plaintiff, Telum, Inc., by counsel, requests that each
of the defendants, namely, fbrk Phillips, Edward B. Bowles and
Hanover Counéy, to admit to the truth of the following matters in
accordance with Rule 4:11 of the Rules of the Supreme Court of
Virginia:

1. That the real property of which plaintiff is the
contract purchaser and which is located at the southeast corner
of the intersection of Interstate Route 95 and State Route 54 in
the County of Hanover, Virginia, is zoned B-3 under the Zoning
Ordinance of Hanover County, and that said zoning has been
applicable to said property since 1968.

2. That on or about June 16, 1978, plaintiff made
application for site plan approval and a building permit to
construct a self-service filling station on said property and
that it paid the required fee of $155.00 with said application.

. 3. That Roy Crawford, a Hanover County planning official,
advised plaintiff af the time the aforesaid application was
made that the zoning was proper fox the use to which plaintiff
intended to put the property:-'

4, That the plans submitted by plaintiff were referred

to the County Planner for approval.

5. That the then County: Planner, Mr. Johnigon, wrote a
letter dated July 28;,1978, to plaintiff's engineer, enclosing
comments of yarious Hanover County agencies.

6. . That revised site plans were submitted by plaintiff
on May 7, 1979.

<1




7. That the revised site plans submitted by plaintiff
met the requirements set forth in the above-mentioned letter of
July 28, 1978;

8. That when the revised site plans were submitted by
plaintiff on May 7, 1979, plaintiff's engineer was advised that
the building permit would not be issued inasmuch as the use to
which plaintiff desired to put the property was not permitted
in any zone in Hanover County without special exception.

9; That the State Water Control Board issued an NPDES
permit to plaintiff on March 12, 1979.

10. That the use to which plaintiff has applied to put
said property has been permitted in a B-3 zone without exception
until the time plaintiff submitted its application aforesaid.

1ll. That an Amoco Truck Stop is located at the inter-
section of Atlee Road and Interstate 95 in Hanover County; that
Speed & Briscoe Truck Stop is located at the intersection of
Lewistown Road and Interstate 95 in Hanover County; that Truck-
stops of America is located at the intersection of Route 54 and
Interstate 95 in Hanover County; and that Jarrell Truck Plaza
is located at the intersection of Route 30 and Interstate 95 in
Hanover County; that the zoning at the above intersections where
the aforesaid truck stops are located is B-3 and that no special
exceptiQng were reguired for any of said uses.

12. That the sole reason for denying plaintiff's applica-
tion for a.building permit is that subsequent to July 1978, a
change has been made in the interpretation of the Hanover County

Zoning Ordinance to the effect that the use applied for by

2



Plaintiff is no longer permitted in a B-3 zone even though the
terms of the B-3 zoning district provisions in the Ordinance

have not been amended.
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing
Requests for Admission and Plaintiff's Interrogatories to
Defendants Phillips, Bowles and Hanover County was mailed to

Peter L. Trible, Esquire, County Attorney, County of Hanover,

Wickham Building, Hanover, Virginia 23069, counsel for defendants, -

this ﬁézy day of July, 1979.
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///jPLAINTIFF'S RESPONSE TO REQUEST FOR ADMISSION

Plaintiff Telum, Inc. makes theAfollowing as its response
to the request for admission served upon it by the defendant on
July 23, 1979, all in accordance with Rule 4:11 of the Rules of
the Supreme Court of Virginia.
1. Plaintiff admits that the primary use of the real
. property of which it is the contract purchaser and which is
. located at the southeast corner of the intersection of Inter-
. state Route 95 and State Route 54 in the County of Hanover,
. Virginia, will be the servicing, at retail, of motor vehicles
i_with fuels and lubricants. Plaintiff anticipates that 40% of
its customers will be those driving passenger cars and that
60% of its customers will be those driving trucks, including in
" that latter classification pick-up trucks, campers, panel trucks,
step vans, other common delivery-type trucks, and tractor trailer
- trucks.

2. Denied. Plaintiff states that,Sectioh 12.1 of the
: Hanover County Zoning.Ordinance states that the purpose of the
. B=3 'general business district "is to provide sufficient space and
' appropriate location. for a wide variety of commercial, automotive,
"and miscellaneous service activities, generally serving a wide
area of the Countyian& located particuiéfiy along certain existing
major thoroughfares where a general mixture of commercial and
service activity now exists, but which uses are not characterized

by extensive warehousing, frequent heavy trucking activity, open

_S




. in the context of Section 12.1 of the Hanover County Zoning i

2 above, plaintiff admits that the Hanover County Zoning Ordinance

storage of material, or the nuisance factors of dust, odor, and
noise, associated with manufacturing." Plaintiff admits further
that the Hanover County Zoning Ordinance is of the inclusive type
in that it specifies uses which are permitted and does not
specify those which are prohibited in particular zones, so that
the prefatory language contained in Section 12.1 does not prohibit :
those uses which are otherwise permitted under Section 12.2.
3. Denied. It is impossible to admit to the truth of

such a general statement for obvious reasons. .Moreover, the
servicing, at retail, of motor vehicles with fuels and lubricants,

the use to which plaintiff intends to put its property, is not a

use of land characterized by frequent trucking activity nor is

i, is the inclusive type which permits only those uses specified

- heavy trucking activity, open storage of material, or the

" nuisance factors of dust, odor and noise, associated with manu-

- and does not specify. those which are prohibited so that the Code

it a use which is characterized by extensive warehousing, frequent

facturing as the phrase "frequent heavy trucking activity" is used

Ordinance.

4, Admitted. As a further clarification, as stated

supplemented to June 21, 1971, as a matter of law, did not prohibit’

any particular use in the B-3 general Business district.

5. Admitted.
6. Admitted, just as there is no explicit reference to

full-service filling stations in the current Hanover County



. Hanover County Code was amended. Plaintiff denies that the
g result of the amendment is that requested by defendants to be

~ admitted and states that, among other things, the result of the

activity." Plaintiff admits that the aforesaid amendment also

addition of, among other things, "filling stations" as a permitted

fé"filling station" and of "automobile service station" is the same
" in the Zoning Ordinance, that being "any place of business with
i’pumps and unde;ground storage tanks, having as its purpose the
‘.servicing, at retail, of motor vehicles with fuels and lubri-

"cants . . ." and that said definition does not mention the ser-
- and lubricants.

- modified in approximately 1976 to change its signs under a special

" vicing of trucks, nor any other type of motor vehicle, with fuels

Zoning Ordinance.
7. Plaintiff admits that the "prior Code" allowed, among
other things, "service stations with repair under cover" in the
B-3 general business district.
8. Plaintiff admits that sometime between June 21, 1971

and the date of the Zoning Ordinance currently in force that the

aforesaid amendment was the addition of Section 12.1, Purpose

of the District, to the Code which is the prefatory language con-

taining among other things, the phrase "frequent heavy trucking

resulted in the deletion of any reference to "service stations"

as a permitted use in a B-3 general business district and the
use.

9. Admitted.

10. Denied. Plaintiff admits that the definition of

11. Admitted, except that the Amoco Truck Stop was
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exception and that Jarrell's underwent an extensive renovation in
. approximately 1976 which involved an addition of fuel pumps, an

addition to the restaurant and an automatic truck wash.

12. Plaintiff admits that one of the comments set out i
the letter dated July 28, 1978 from Charles Johnston to
plaintiff's engineer, Dennis C. Beard, was that the site plan
submitted with the building permit application must show the
zoning of the property in question and all adjoining properties.

13. Plaintiff admits that the Hanover County Zoning
Ordinance, Article 9, Section 7, provides, among other things,
that the Board of Supervisors may make a determination, in cases
of uncertainty, of the district classification of any use not
specifically named in the regulations.

14. Plaintiff admits that the use "truck filling statio
is not specifically set out in the zoning regulations or uses
allowed in any classification, and that neither is "automobile
filling station", or "full service filling station", or "self
service filling station".

15. Plaintiff admits request number 15, but states that
it plans to construct a "sewage treatment works".

16. Deny. Any use permitted in a B-2 district is a
t permitted use under a B-3 district. 1In a B-2 district, any use
permitted in the R-1 district, except dwellings, is a permitted
use. And, in an R-1 district, permitted uses include treatment

plants.

n

nll
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PLAINTIFF'S ANSWER TO DEFENDANTS'
FIRST SET OF INTERROGATORIES

Plaintiff Telum, Inc., pursuant to the Rules of the
Supreme Court of Virginia, provides the following answers to
defendants' first set of interrogatories:

1. The following is a list of witnesses who may testify
for the plaintiff in the trial of this action together with the
subject area in which each witness is expected to testify if

called:

(a) Dennis C. Beard - plaintiff'srengineer will testify
regarding the submission of plans, revised plans, conversations
with Messrs. Crawford and Phillips and bills paid by plaintiff
for his services;

(b) L. W. Hanawalt - will testify regarding the purchase
contract as well as other matters relating to plaintiff's applica
tion for a building permit.

(c) Horace Kimball - an employee of plaintiff who will
testify regarding the business plaintiff intends to conduct at
the proposed facility.

(d) Nina Peace - will testify regarding her conversation
with defendant Bowles as well as other matters which were covered
at her depositions. .

(e) Glenn Millican - will testify about the zoning of
property in and around all interchanges on Interstate 95 in Hanov
County and the businesses located in such places, as well as his
experience as a County Planner in dealing with the Hanover County

Zoning Ordinance and how it applies to the present situation.

<3




(f£) York Phillips, Roy Crawford and Edward Bowles -
may be called as adverse witnesses to testify regarding those
matters covered on their respective depositions.

2. Plaintiff intends to prove that the use to which it
intends to put the property which is the subject of this litiga-
tion is a use authorized in the B-3 general business district
zone because it is a use which is specifically permitted by the
Hanover County Zoning Ordinance, a document which will be intro-
duced in evidence. See responses to defendants' request for
admission.

3. The business to be conducted on the premises will be
that of a self-service fuel stop. The business will sell diesel

fuel and gasoline to all types of vehicles and will also sell

fast food, lubricants and oil. Defendants are referred to site
plans submitted by plaintiff in connection with its building
permit.

| 4. Objection. Plaintiff is not required to do legal

research for defendants.

1\\\\*“~—/?. See responses to request for admission.
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., Andrew J. Ellis, Jr.
" D. Eugene Webb, Jr.
- Mays, Valentine, Davenport & Moore

! Post Office Box 1122
- Richmond, Virginia 23208

~ to Defendants' First Set of Interrogatories and Plaintiff's Respo

A Wickham Building, Hanover, Virginia 23069, this thh day of

TELUM, INC. i
\J/ g /// /}
| c/VVIWM /M(//H

Of Counsel

A
[
/

23rd Floor, F&M Center

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing

Plaintiff's Response to Request for Admission, Plaintiff's Answer

to Defendants' First Request for Production of Documents was mail

to Peter L. Trible, Esquire, County Attorney, County of Hanover,

August, 1979. ‘ .'.A\;; vééjhﬁrf /y£44/
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WRIT OF MANDAMUS

/b /77

siz—de¥ to be heard upon the veri-

This cause came on
fied amended petition for a VWrit of Mandamus,.the answer filed
by the defendants, the exhibits filed by all parties, the
evidence heard ore tenus by thé Court and was argued by counsel.

Upon consideration wﬁereof, the Court finds that the
building permit as applied for by the petitioner constitutes a
permitted use in the B-3 zone of the Hanover County Zoning Ordif
nance, that no site plan approval is necessary prior to the
issuance tﬁereof, that petitioner is ready, willing and able to
comply with the technical and engineering reguirements remaining
to be met and that petitioner is entitled to the issuance of the
building permit upon approval oi a sewage treatment plant by
the County Health Department.

It is therefore CORDERED that Edward B. Bowles shall, upon
the approval of sewage treatment plans by thé County Health Deéart-
ment, issue toO pétifioner.a building permit .in conformity with

the usual procedures follo&eé by Hanover County.
Petitioner shall recover from thetdefendants its

costs.

ENTER:
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We ask for this:

Andrew J./Ellis,”/Jr.

D. Eugene Webb, Jr.

Mays, Valentine, Davenport & Moore
Post Office Box 1122

Richmond, Virginia 23208

Counsel for Plaintiff

Seen: and objected to:

(?z: AP b

Peter L. Trible

County Attorney

County of Hanover
Wickham Building
‘Hanover, Virginia 23069

Counsel for Defendants

. D. He |




ASSIGNMENT OF ERRORS

THE COURT ERRED IN ALLOWING A WRIT OF MANDAMUS

IN THIS CASE.

THE COURT ERRED IN RULING THAT THE COUNTY WAS

COMMITTED BY THE ACTIONS OF ITS EMPLOYEE.
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Q - Mrs. Peace, would you state your name,
please?
; A Nina Kilian Peace.
% Q.; - “And your ocbhpétion: Mrs. Pedce?

E A I am an attormey and I am a member of
-iBoard,of'Supefvisors‘fof'Hanover County for the Ashland Di
g Q- When wéfe'you’eIedtéd to the Board of

?Supervisors?

g & November 19, '75.

? | Q' : Mrs . Pedcé: I diredt’your attention tp
i :

Peace - Direct

as adverse?.

MR. TRIBLE: No, Your Honor.

THE COURT: I am going to puf”the exhi
here, gen ' ' 1. Also, in
courtroom, you d in the courtroom

f you so desire. Just d

. testified as_Afollows:

DIRECT EXAMINATION

bits
this
to

on't

orn,

:late fall and winter of '77, '78; and ask you if during th

35
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!time'frame'you'bedame'aware'of’thé'acquisition or the attempted
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Peace - Direct

acquisition of a piece of property in the Town of Ashland by
 TeIum, Inc.?

A Ygs; I did. TI happened to be ‘at a meeting

15.

" that the subject came up I was on about sewerage. And they were

discussing the:matter.

dedl of public opposition to the location of that facility in
\ .
the Town of Ashland? .

A I believe that is correct.

Q Do you recall at that time there was a gré

at -

Q . Now, during the late winter or early spring

:qf 1978, did you become aware of the fact that Telum,
. Incorporated, hid signed a contract or had agreed to purchase’

a piece of property locdted at the southeast corner of the

. interchange of I-95 and Route 542

A ‘Yes, I did. .

Q- Was it not'Bfoughtnto‘your attention, as a
imembef of the Board of'Supefvisors; there was a great deal of
. public opposition to the location of thdsé'fatili;ies at that
location? .

A ' Yes, I was. I think, you krow, the public

opposition was mainly that that area was already overcrowded,

-

all the interchanges.
Q- ‘ You say the opposition was because there
i was what you might refer to as 'a proliferation of this type of

| | | | 36
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Peace -~ Direct

would create dangers there because ‘the level was already

saturated, is what I am trying to say.

‘traffiec - -

use at those locations?

A I think the lack of traffic control an

A That is correct. Well, not just that.

Q Too many there at that time?

156.

It

d the

' BY MR. ELLIS: (Contjfued)

think she can testify to what was in the minds A&
'the'pedple'that came up there one way or the oth
MR. ELLIS: She can certainly Aestify
what wag brought to her atteﬁtionf
HE COURT: Phrase it ghat way.
MR.N\ELLIS: That ig/what I understood
"I askéd her, Your\Homor.
; Now, I willy@sk that the witness be ha
Exhibit Number 1z - N\ - = "= e
@/ Mrs. Peace, Exhibit NumbeX 1 is an ext

of Hanovep/County, which reflects that you were presegt at

| Max’Meadows , Subdivisgiion, appeared and represented the

MR. TRIBLE: Your Honor, I object. I jsz/;

er.

to

that

nded

ract

copy of the mifutes of May 17, 1978 -of the Board Rf Supervisors

that

time. /It also reflects that ‘a Mr. John Hendrick, a resi¥ent of

'citi;:hs

37

———

MARY ELIZABETH TAYLOR
COURT RCFOPTER

IC S MMIOA™ D™ o A L



Y-!

1

~l

]

in

™

n%discussion, you made the motion to down-zone the property to B-2;

Peace - Direct

17.

in the area and stated his objections to the truckstop; do you

recall that meeting? .

i
'
.
.
.
i
.
¥
'

]
1
i

i

A I do; vaguely; yeéi '

Q Do you kriow Mr. Hendrick?

A Yes, I do.

Q And had you indeed spoken to Mr. Hendrick'

about this particular use of the location at the ‘southeast
corner of 95 and 54?2 .

A I don‘txthinkf at that'time; I had spoken
to him about it; No: I had spoken to some other people.

Q At that time; you did present a petition
signed by citizens opposed to thé'éruckStop; is that correct?

A I think'thatiiS‘corredt; yes;

Q That is what the minutes state and the ’

minutes have been approved; is that not correct?

;do you:redall.doiﬁg that?. ..
' N - . - . -0

A That is right.

Q- The minutes further state that after some

A Ygs;Auh4hdHf '

Q- ',- Aﬁ& was théirééson'thét you-did-thdt tg..~ =

MARY ELIZABETH TAYLOR

COURT RECORTER
RICHMOND VIRGiIN'A 2321w
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Peace - Direct

seven men and women did and why they did it

COURT: It is the Codrt's opinion
the testimony of 4s relevant and I a
to let Mr. Ellis as uestion. I note your

exceptions

MR. TRIBLE: So noted.

that

m going

M. ELLIS: (Continued) \

Q - Mrs. Peace, when you introduced this

_ordinance to down-zone the property from B-3 to B-2, was it not

%your intent 'in doing so to preclude the use for which Telum

" was applying for in this case?

A NG..

? Q It was not?
A No.
Q- Do you know why the comment was made [that

you make ‘that comment?

A I think from the minutes here, I did.

I don't: really remember what I was thinking at that time.

I can say what I mean now.

Q- I am asking you what you meant at the

MARY ELIZABETH TAYLOR

' a study should be made ‘to take B-3 ‘out of B-2 zoning and did

But

time-

when you made ‘that comment to take B-3 out, truckstops out of

T 39
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18

19

20

21

Peace - Direct 26.

~a B-3 zone.
A Well, at that time, I had not consulted

with ‘any of my administration and I might say that I don't

;always take my administration's advice, anyway. And that is
:why there are a lot of votes of one to six, or two to five.
. And at thﬁt'time; I was very déncefned about ‘the zoning of
Ethét entire ‘area and theﬁappropriateﬁéés therecf. And I did

.not know ‘as to whether the Code had been amended, the Zoning

Ordinance had been amended since’ ‘them, wﬁat'thé‘zoning was

cat the time. Other things came in and as to whether or not

.1f it were the case if it should not be changed now considering
- the level of development that is there.

Q" And did you know what type of use Telum

was contemplating at that location?

A The only way I knew WHat‘tjpe'of’development,

Eand it was speculation on.my part, as I said earlier, I was at-

, the meeting in Ashland when Telum presented their propesal to

.Ashland at which time they said if the community is not
%intefeStgd in us, we won't. come. 'And that is the Ffirst I had
Eeng heard of'Térum; "And aS'I-say;~I was not there in regard
§ R .

{to Telum at that time. "I just happened to hear the complaints

: .

%and discussions and observations from Telum that night; So;

;at thﬁt'time; I was not as concerned about TeIum ;S‘I waé about -
the ‘ared itself, and the ‘traffic problems, et cetera, that are

.. 40
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17

19

19

20

Peace - Direct T 27.
there.
f Q- Now, I believe subsequent to the May meeting,
Eyou’became'concefned about the legality of what is referred to

i use Telum proposed anyway;.

"down-zoning property'’; is that correct?

A Well, that is somewhat correct. At t

time, there was a case 'in Henrico. :At-allater date, I withdrew

this motion after I had consulted with the administration

they told me it was not mecessary that B-3 ‘did not allow

he

and

the

Q- Sd;'théﬂ; on July thé'26th; after rec
the aqdvice to WHich'you'just'refefred; you made a motion
deny or nRt ‘to amend thé'Zdninglordinance?.

A Right, that is correct.

Q- Where do you consider, MrgZ Peace, an

appropriate location IR _Hanover County fox” the use to whilch

Telum is seéking“toAput'th“s property

A . WEII; I th%qkthere ‘are probably about 16

corners that are undeveloped for = 295, that could be an

appropriate place.’

Q- * " Bt not onm 957 .

A Well, there are ‘'several unuded corners,

you know, whe€ére Jarrell's. is, and where Speed & Bridqoe are.

I am not/sure I -am really qualified to say where they siquld be.

Q" - I beligve. that you said you wéfé'cphheﬁnéd

MARY ELIZABETH TAYLOR
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Bowles -~ Direct 29.

sworn, testified as

, BY MR. ELLIS:
! .

Mr;,BowIes, would you state

r name, please?

I am Edward Bowles.

Q- And your occupation, Mr. Bowles? -
: A I am a building official for Hanover Cdunty.?
! :
E Q- Are you the ‘designated building inspector

, for Hanover County?

A Yes, sirt
Q- Building official?
i A ,Yes,'sir; 3uilding Inspedtor;
! Q- How long have ‘you occupied that positionm,

ZMr. Bowles?
’ A Better than 17 years. i

Q- Would you tell me, in generalities, how

o ————et oo oo

! you normally process a building permit application and when one '
%is made to you in Hanover Cduhty?, .

| A Yes, sir. 'We take thé Building-permit -
| application, collect ‘the permit fees, then we send it ‘to the
,Egélth'Department'forfapprovél of a sewerage ‘disposal. And, :

H
[
.
:

‘; believe, after thét; they return that application to the ™
’Cduntf planning office ‘and théy'reViéw‘itxfor'site’plan and

42
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Bowles - Direct

30.

. then it is returned to us. And we review the plars: and
;specifiéations and issue ‘a permit, usually.

Q And if all the technical engineering

. and issue the building permit; is that correct?

requirements are complied with in zoning, then you go ahead

%. A Providing that a sewerage system has
%app Qved. N

: Q Right. And it is necessary to have g
!

i . i

: for you to appxove the building permit? .

A - Yes.

'
i

Heen

i sewerage s)gtem approved by the Hedlth Department in grder to,

Q- - Mqd once ‘all of those tgquirements are met

%With{ the BOCA Code direXts you to issue/the permit; is that

_not correct?
: : =

P A ‘Yes.

| . Q" Now, the BOCA Sgde,”which you adminisfer,

i'-.. -, * .
. dedls primarily with the spructural edgineering of a particular

ibailding;' is that mnot ‘¢drrect?
A | es, sir, that is correck.
(E )
Incorporated fhrough Mr. Kimball and Mr. Hanawalt submitt

tbuilding .ppIication'to.YOu'on'June'ﬁhé'IGth; 1978?.\\\

Q- In.thié'caSe; do.you'feéall hat Telum,

ed a

A Ted, siw, they afalT T s N
L N
Q- And as @ matter-of-fact, you set the|fee of
- 43
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Bowles - Direct_ o 31

$155.00 and they paid the fee; is thdt not correct?

A Yes, sir.

Q- Have you had occasion to examine the plans
éthat were submitted to you by Telum, Incorporated?
A | Yes, sir; I have looked at those.

§ Q- And as far as you can tell, they comply

_ !with the BOCA Code, do they not?

i A Yes, sir, I believe they probably do.
I haven't examined them, really, in defail. "But T believe they
iwéuld. It's an awful small building;"

| Q - What ‘does the ‘application provide for,

"Mr. Bowles?

A What did it call for? .

Q What wefe'thefplanS'for as you recall?
A | The plan was for a salesroom, toilet

j facilities, equipment room, and a small office room. I believe *
'as far as;thé'building is-concerned, it had two canopies,

]
1

i T believe, shown where the pumps would be located.

1

Q- - - provide for gas and diesel pumps?
I .
E A Yes, sir, it did.
I o :
| Q Did it provide for bulk storage for the
i

;fueIS‘undefground?.

i - A For tanks underground, tanks, yes, sir. -

| | o | - S

i Q° Do you recall, Mr. Bowles, that_zgp received
| 44
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Bowles - Direct 32.

- instructions from Mrs. Peace before you received this
application to notify her immediately upon your receipt of it?
A I believe she requested that I notify|her

. when this permit was applied for.
Q And da you recall whether or not she
%stated any reason why she wanted to ?ﬁow”whéﬁ thé'applicépion
was received? .

A No, sir, I don't know that she wanted| to
i know for any reason.
i

MR. ELLIS: That is all the questions|-

héyg'of this. witness, Your Honor.
THE COURT: Do yQu:want'to examine MAim,
now; or later?
MR. TRIBLE: I will call h¥m later.
T CO’UR.T.:'l ALl right ~fthank ‘you,-Mr.|Bowles

- MR. ETLXRIS: Your Hbnor, could we take|a
short recess before N\ start with the next witness?
THE COURTY YeN sir. ~ -~ -

NOTE:/ A short Trecdss was held.

MR. ELLIS: I call Mr.. YorK\Phillips as -
i ' an/adverse witness.
, , © ' THE COURT: Come around, Mr. Phillipsl=~+—=:

"

MARY ELIZABETH TAVLOR
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Phillips - Direct . 33.

YORK PHILLIPS, being previ duly sworn,

testified as follows:

CT EXAMINATION -

T Qr Hr} Phillips, would you state your name,
Please?
A York Phillips.
Q Your occupation, Mr. Phillips? . ;
I am a diredtbr'of’plannipg for Hanover ?
iCOunty.. | .

Q - When were you appointed as director of
planning for Hanover Céuh;y?.

A I began,work ‘in July, approximately July 11,
of 1978.

Q- Now, when you came ‘to Hanover County on
July 11, 1978, was thezi an ‘acting director of plamning? . ;

A T . Yes, sir, pricrfta'my'arrival, Mr.. Crawford

% was ‘acting director of planning.

Q- And do you know for approximately how long
he had bééd'acti#g director of planning for Hanover County?

|
|
|

A My undgfsfanding~it was'approximately.since'.

April. ) : é
And after yquﬁassumgd thé" ies— ._- ‘~w—i
plannef.of'HanovéfiC' 1 ; at posted 'did.Mr: Crawﬁord'assuméJ

46
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My understanding is Mr. ord had been

" principal planner at that time as carrying out the ‘duties

. of principal plann efore, during, an er the period| when

so acting director.

Q" All right. And what are your overall

responsibilities as director of planning for Hanover County? .

A Generally, I have: overall administrative

1
i
i
i
|
:
{
!
H

ichérge'of’thé'planning office, which carries out both functions
! . . .
i

i relating ta the update ‘and mainterance of the comprehensive

:plan and, also, functions relative to the implementation pf

- the plan, zoning, and subdivision ordinances. and the 1likel.
_ Q" . Now, whose direct - - Does Mr. Crawford

éwdrk'diredtly under you?

A Yes, sir.
Q- And what are his principal duties?
é A " He ‘is. in charge of the supervision of the,

'what T call the planning services function, which is the | .
;function'invq1?ing thé'administ;atidﬁ'of"théTZoging Ordinjance,
' the ‘day-ta-day enforceiment of the ordinance,. the subdivision

gordindncés; gt'cgégfa; '

Q" Now, would you desicribe for me, briefly,

ghdw?your office normally processes an application’ that comes -

-ithrough ‘for’ a building permit that includes a site plan |~~~ -~

approval request? .

[t e e s b B
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Phillips - Direct 34.
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Phillips - Direct 35.

A We ‘carry out those two processes separately
 from each other. That is the review of the building permit.
. When one ‘arrives in our office from the Health Department, it

is reviewed by Mr. Dunbar, who is the zoning administrator,

:an& if what is proposed is in accordance with the Zoning
iOrdinancef it is approved and sent on to the Building Inspeétor's
gOfficé{ Distinct from that, we carry out'thé'administtatiqn
=of’;hé'sit§'plan requirements.’ "Another person in our office’

!is in.chdrge'of'redeiying preliminary applications for'site'
jplaﬁs; refgfriﬁg plans to other agencies, receiving back '
:commeﬁts;Aru§hing the comments to thé'applicant; receiving

. and pro;éésing final site“pléns;

Q 'All right. Now, some ‘site plans are no uaiiy

.refgf ad to thé'Boaid of SupefvisorS’for their approval and
' some ‘are nd% is that correct? . |

. A  That is -ccfr'r'g.c‘t'.{ -'

| Q- AP thdse’thét‘afé' ot ‘are normally handled

. ot e

administratively in your departmen
! o

§ A That is cozTrect.. é
! ‘ g ' :
5 Q - And pHe site-pland\such ‘as have been -
gsubmitted by Telum if this case are not no mally referred to |
i . . . . . .

{ the Board of SubPervisors? .

That ‘is ‘correct.. - -

Q- So that administration approval is all shat.:

48
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what do you tell the'Bulldlng Inspector s. Ofrlce7.

durlng the process, or after that process, receive an ap

ifor a bulldlng permlt and when we approve the‘bulldlng P

‘ ._.

: to ity SO we would return that to the'Bulldlng Inspector'ss

,Offlce.

. ——————tts -

A

Q'.

' Generally speeklng, ve would

And then if the”bﬁilding inspector a

at some time

it insofar as ‘the BOCA Code is concerned the. permit. nogmally

l
' -
‘1ssues, is that not correct?

a9

Phillips - Direct L 36.
be necessary? .
That is. correct.
i A That is cOxreft.
Q" And wheze 80; You record the site plan? .
E A ircuit
v ‘that
. such Te€ordation has taken place? .
A I don’tubelievefwe'make'a formal.
I . Q- What ‘do you, after you record the site plan,

plication:

ermit as

pproves

—i :
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A I believe so.

Q- If your department has a request for a

;building permit with an attendant site'plan approval request

' and the zoning is not proPeflfor the particular use that is

Ebeing sought; when would you normally notify the ‘applicant -

that his land wasn't. properly zdned?f

A The only formal notification to the ' ;

applicant would be by virtue of the disapproval of the building

pefmitwappIicefionL "The form has two lines, one for approval

. and one ‘for disapproval. The zoning administrator signs one

;of'théée'lines‘and in the case of a disapproval indicates the '

i reasons therefor.

Q- . You refer to that as a formal notification?
A Yes, sir.
Q Is it not a practice for an informal

notification by a :.ember of your staff to advise ‘the applicant = ;

that 'the property is not zaned right at ‘the beginning of the -

t-application? .

.Certalnly, there 1is no practlce set'up by v1rtue ‘of. an

A R can't. say that there is a practlce-.'

adminlstratrve procedure or anything like ‘that.

Q- Well,';sn tslt'useless; Mr. Phillips; for
a person to apply for a building permit.on a piece of property if

———

that particular bdildiﬁg is not’@efmiﬁted by. zaning? .

o0

MARY ELIZASETH TAYLCR

COURT REPDRTER
RICHMOND VvIiaG:NA 12218



2]

Phillips - Direct | . 38,

— e | —— ——— — — ~ —— - - —

A I can't say absolutely it would be useless.
There may be occasions when a person may be pursuing to sdme
other thi'ng,. such ‘as obtaining a variance ‘or something through
some other procedure somewhere 'el'se'..'. So',.-' at the point in time
: when that is co'mp‘le.‘t'ed,. the building permit.:could be appraved.
’ 'Q ' : All r,ight'..‘ 'We.]il'.,. now',z as ‘a matter-of+fact,
if the zoning is not’ prop‘er'..,. he. is never going to 'gefﬁ:" his
bﬁild’ing permit unless ﬁe’_ ‘gets - - We'];l'.,.‘ you can't. get a
i variance for zoning.

A There ‘are. 'a number of possibilities that -

could occur.

Mr. Phillips, - -

'.... EL‘L'IS I w_i'll' a '+t ‘the witness -

be exhibited, hand ibit.’5 with the attachments.

- (Continued) -j’ | T~
. Q- Mr. Phillips, the letter of July 28, 1978

i from Charles Johnston to Dennis Beard referenced Bingo Filling

Station has been handed you and it. has several attachments. '

e o mm—

I will ask you when was the first ‘time that youw saw this -

particular letter? .

ter ve memi v o

A - I am not sure I can say specifically when
the ‘first time was that-I saw this: letter.. I am sure it.was -

not’ 'lon'g after the ‘date ‘that 'ai)péérs. therecn.

e et s e mme . B s s e aets
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- —

Q- What was Mr. Johnston's function? . He signed
'the letter as County Planner. What was his. 'funct'i.on'.on July 28,
;19 78?2 . .
‘ A Mr:.k Johnston was a planner in the. plz-.mning
'.office',.'. at that time , who. was wd;king directly under Mr .

Crawford, whose responsibilities wefe primarily the Treview of

+ site plans ‘and some ‘subdivisions. )
i Q o He wasn't, then, the ‘county planner?
% A The. term,” I am not sure how to describe the - :

. term "county planner.'" It appears.to be a throw back to a time

'when there were maybe two pecple 'in. the planning office ‘and

) somehow that distinguished the 'j‘ob.' titles.

Q Was there any job’ title of County planner

~in July of 197872.

. A Not in the formal organizdtion, no, sir.
, Q. So,” you don’t: kriow why. he styled hiiself
; ’ | -

in. this. manner?..

A As I say, the records indicate ‘that he and

some of his predecessors were characterized or were, used the -

: title county planner to distinguish ‘themselves from, say,

adva'ncg'd pl;nner'., which was another divi'si'onfv,'- bdth ‘of which -

were planners in. the formal or'gan'iza'ti;on-'.
l -

A Q': ' So now, in this. lette:r: Mr. Johnston is -

3
lwrltmg Mr Beard reference ‘the SPR 16~ 78 which is the subééct

I

;......._.._-.....-.... ——ea— e
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Phillips - Direct

i certain. comments. and then he lists some mine comments.

of these proceedings; is it mnot? .
A Yes, sir.
Q A1l right. And he states that he has

40..

cemriem . s i oo

" mean ¥o interrupt you.

THE COURT: Mr. Ellis, before you go o,

something is 'bdthg’::'ipg mg'.:  You say.»thé-'léttgr i
titled Bingo? . |

MR. ELLIS: I said it was Teferepced.

'THE COURT: But before you sa

abaut X - - | .. |

. ELLTS: SPR - - Bin

‘is. the referegce.

4 somethin g

© Filling Statjon

| THE COWRT:. What s the ‘connection’ between

Bingo and Tg‘l’.um is. What 4 am saying? .

MR. ELLIS: / 'ngc;," that was the way it
appl—igd f'o_r",‘. '?:ha'.; . cé‘uld" be:. '.thg’ ’prqp'qsigd name 'qf"t
filling s.'?:a.tic;' and it's: on’ tke building per'mitl :
application, itsg’l’f.. '

THE COURT: ALl right. IT'm sorry. I di

MR.. ELLTIS: No, sir..

THE COURT: Go zhead, sir. -

was

‘he

dn't."
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" BY MR.. ELLIS: (Continued) )
; Q- And then he goes along and lists some nine

. technical and engineering requirements; is that not correct? .

' A That is correct.. '
; Q" And he concludes with the ‘statement that

i'lenzé"éll comments. have been incorporated into a final site plan,,
1 g : .
‘recordation in the Clerk of the Circuit: Court Office will follow."
! . - . - . . .

i

!
H
H
!
|

That is. next to the last paragraph;. is it not? .

A | That is correct. '
| Q- "'And would that be ‘the Tecordation that

.you referred to a few moments. ago when you were giving a general

- outline 'of the processing of building permits and site’

:application, site plan reviews? .

: A  Yes, sir. :
: Q Now, did you recall ever. discussing this - )

letter oF\July the 28th, 1978, with Mr. Crawford? .

] A I readly dod"t;.:. )

osed

Q" - IRMr. Crawford said he“discussed it with'’
iyou and that he raised some“guestion dbout the notification of

‘the. ‘owner with Tespect to the z6ning, would you be in a position
{ . R . - . . ’ N

litc_. deny that? . _ ’
| A 3 | I wq’uldn't.‘ ‘deny 1.t:. I wq‘u dn ' t. be ‘able to ‘
§8p§ak itc.J. it~ . g
: MR. Ei.LIS.:' . I will .ask ‘that tthg'. 't_vi_t;ggs’ E

MARY ELIZAEETH TAYLOR
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Phillips - Direct

be handed Exhibit 4, please.

' BY MR. ELLI (Continued)

Q

(Pause) I refer you to specifically,

'Mr. Phillips, to th answer to interrogat;:;/numbef six, which
b4

. you signed, and ask you\if you will quick review that

re referring to the item

1

E A L. ‘ (Pause) Yo
EA through K?

2 'Q A thzdugh K, yes.
Zopportunity to look af’ that?

Yes, sir.
: these plap$ when you received our request for admissio

;- A Yes, sir.

review

- is th&f/:;t correct? _ | $\~'

Q - And in response 'to a_question relative
%to whether or not Telum had met dll of the requirements of
gthe’Charles Johnston letter and the Zoning Ordinance? you
%1iste& A through K;vis_that correct? |
i C
§ o A  L That.is corre§t§
g Q . C Agé would you characterize those items

i you have listed as technical and engineering requirements ¢

that

hat

 the plaintiff had failed to meet under the Zoning Ordiqgncjé

. | 5

MARY ELIZABETH TAYLOR
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A No, sir. These are things that had not
been done pursuant to the letter of July 28.

Q .‘ ~ What I am saying is: I believe you said
Tthat the letter of July the 28th set forth some nine technical
2and engineering requirements that had to bé met and in the
iapswef to six, I beIieve; you stéte that those that are
;contained in' that answer were technical/engineering Tequirements

that the plaintiff had not met; is that correct?

: ' A That is correct.

Q " And those were all of the technical
.and engineering requiremeﬁ;s'that plaintiff had not met as of
%the first day of August.19, '79 when you signed these answers
%to the interrogatories; is that not correct?
- A Yes, sir, pursuant, again, as I say, to
ithe'letter of July 28.

) . Riglit. Now, Mr. Phillips, did you, prior

to Méy“7, 1979, notify any representative of Telum that the

R Y TP

‘zoning on the particular piece of property was not proper?

§ . A  Not formally, no, sir. :
! - ' B i
§ Q Well, did you informally? !
i i
§ A No, not either ofally or written in writing

g .

i

i direct, no; sir.
Q'~ - Now, on May 7, 1979, at a meeting which was

i : ;
: attended by Mr. Trible, myself, you and Mr. Beard, Mr. Beard :

56 |
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Phillips -~ Direct \

submitted the revised site plans on this project; is thaj not

correct?
’ A That is correct.

f Q And at that time, you advised Mr. Beard

* that the particular use as applied for would not be permitted
i

| in the B-3 zone; is that correct?
|-

P A ' That is correct.

’ v
' Q As a matter-of-fact, you stated it was| not

. permitted in any zone in Hanover County without special

. exception; is that correct?

A T believe that is correct. I can't recall

the words exactly.

Q . That was the first occasion that you had

iof Telum that the ‘zoning was not proper on this progerty?

% A Speaking directly to - - I represented it,
" . 1 . c e ) = b - e

-yes, sir. I believe the statement may have been made at other

: times directed to other people. -

-

"Q But no person representing Telum?
A  Not directly, not speaking to a persén

representing Telum.

e sema  smb e Eiee e e+ W o ¢ Fm e deam— ot 4 Semane

i because it wa €ssary to construct a sewer

MARY ELIZABETH TAYLOR
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Phillips - Direct _ 45.

facility fo at particular use?

A

No, sir, I am not aware of any.

| Q Now, do you understand the application made

by Telum in this case to be for two canopies, one gasoline

. canopy of about 30 feet by 74 feet with three islands om it
. . :

‘and another, a diesel canopy, 30 feet by 174 feet with six
;islands on it with a.kﬁggké which would be a building where you
! ’ .

.pay for the fuel and lubricants;and a snack bar; do you under-

‘stand that to be the application in this case?

A ’ This is the understanding for the application

:0f the approval of the site plan. And I believe - -

Q That also includes some 27 parking lots

iand Ffuel® storage underground; does it mot?

E
i
i

A Those ‘are shown, yes, sir. i
% Q Would you charactefize'qr classify a truck

as 'a motor vehicle, Mr; Phillips?

A ' In general terms, yes.

MR. ELLIS: I will ask ‘that the Zonin

. - Ordinance rovided to Mr. Phillips at this time,

please. -

THE COURT: What is the numberie_
) 58\-

L U
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MR. ELLIS: Thirteen.

Exhibit 13

“ELLIS: (Continued)

~

§ Q All right, sir. I refer you to the

. definition portion of the ordinance. First of all, let me

i ask you, is it not correct, Mr. Phillips, that under the &I

Ezone; thé'eighth'listéd permitted use is a filling statioq

fwith sﬁorage'of flammable 1liquids which is underground?

A Yes, sir, that 'is correct.

. Q In the definitions, there is a definit

-3

ion

_of automobile service or filling station; is that not correct?

A That ‘is correct. - : : -

1

; Q- And under the terms of that definition,

' that is defined as 'any place of business with pumps and under-

ground storage tanks having as its purpose the:servicing;at

i - :
iretail, =of motor.vehicles with fuels and lubricants?”
: :

]

A That is correct.

|
| .
'the decision that in your opinion that the use, that has be

zone; is that.not correct? .

Q " Is the reason, and I take it, you have made
en

*iapplied for by Telum in this case, is not permitted in the B-3

39

MARY ELIZAZET™ TAVYLER
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Phill;ps - Direct . 47
A That is correct.
Q And is the reason for your arriving at that
idedision the comments contained in Section entitled ”Pﬁrpose
Eof the District'?
i A In part.
% Q . And do you specifically refer in reaching
i _ .
%your conclusion to thé'frequént heavy traffic?
E A . That is one'of'thé'inputs to having made °
%thé'intafpretatidn, yes.
3 Q | . Yoﬁ'were; of coqrse; not with Hanover County:

. to take an interpretation of this particular ordinance in this

when the '74 amendment was adopted; were ‘you?
A That ‘is correct.

Q . And when were you called on and by whom

particular case?

A . L am not sure I cau really recollect that.

Of course, the formal interpretation in a sense has not yet __

%beéﬁ made in that no specific action denying a building permit -

.
'

has been actually taken. But, certainly, suggestions in the '
past have been - -

Q ‘ Okdy. Let's look ‘at it this way, then:

t Assuming, Mr. Phillips;'that Telum met all of the Tequirements

i l1isted in the, your answer to interrogatory six; would your

office ‘approve the issuance of a building permit? .

60

'
'
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A No, I don't believe so.
Q . And the reason it wouldn't approve it|is
because you interpret the ordinance so as not to permit this
iparticular use in the B-3 zone; is that not correct?

X A That is correct.

; Q . " As a matter-of-fact, Mr. Phillips, you
Eintefpret‘thé'ordinance'to the point that the use, that is,
ithe'pﬁmpislands and the pay sfation is not permitted in jany
?zone'in Hanover Cdunty‘withdut a special exception; is that
" not corredtj as Telum has submitted it?

A T think'that'iS'corredt;

MR. ELLIS: Excuse me one minute, Your o

Honor. (Pause) ////

BY MR. ELLIS: Continued) oo -

s you see ‘the request that has been lmade §

@

" by Telum in this instance there was motel provided and

' no specific restaurant; is th Trect?
A sed the last part. No

motel and what?

Q

Restaurant. No separate\restaurant? l

Nd:'sir, and no motel.
MR. ELLIS: -That is all thejqueStrQQf~ﬂ - 5

I have of this witness, Your Honor.

61
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Crawford - Direct 51.

THE WITNESS: Thank you.

MR. LIS: ". Crawford.

THE COURT: right, Mr. Crawford.

“W. CRAWFORD, III, “being previously duly

‘sworn, testifie follows:

DIRECT EXAMINATION

Q- Mr. Crawford: would you state your name; =
‘please?
) A Roy W. Crawford.
: Q- Your occupation?
f A Principal Planner of Hanover County.

Q And how long have you been employed by :
iHanover County?
A Since October, 1976.

9

i All right. Now, will- you give us the
I : :

.0of the job ' rfover County
i
| .
.since you were employed~d present time, and what

iyour duties hadve been?

}

-

MARY ELITA3ETN TAYLCR
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were to the administration and enforcement of the Co
. Zoning Ordinance™and approval of building perm#
- et cetera. After that,

inspector. I am not sure of e “exact date of that chang

January 1, 1978, the #ffle, my title was pxincipal planne

deveX¥6pment process:=as:far as planning ard zoning is conc

s, site p]

and the primaxr§ duties of that position are to ovexsee the

1e_job title was changed to zoning

.

eened.

.t

when Mr. Millikan left and prior to the ‘employment of Mr.
;Phillipsifhat'you‘wefefagting diredtﬁr’of planning; is th
correct? -

A " Yes, sir.

Q And would you have been holding that

: position in May of 19787

Q A1l right. Now, there did come a timp

at not

Yes, sir.

And, I believe that Mr. Phillips ‘camé

correct? .

And in that ‘job ‘description, yo

§ibility is to oversee ‘the ‘site plan approval -proz;e}"“g\,
) . : _ 3

with I

e back

principal.-|

[
Il

" MARY ELIZABETH TAYLCR
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Crawford - Direct 53.

comes through the County; is that correct?

A Yes, sir;

In May of 1978 - - . z
MR. ELLIS: And I ask that the wi¥tness

i be hagded Exhibit Number 1.

' BY MR.. ELLIS: (Contixued)

Q- I will ask the witness to read to himself,

| 1f you will, the first two Xull paragraphs of the May 17 minutes.,
i . 4
: A - (Pause).

Q All right.. w, Mr. Crawford, in May of

;1978, you wére'aware'that'Te um;'the'plaintiff in this case,

‘‘a piece of d at the southeast

_cornet of Interstate 95 and 54 for the purpose of putting some

- type of filling stafion at that location; were you not?

A I was aware there was something proposed. |

<.

' I don't.kn::/ﬁhd it. was or that there was a contract.

And as a matter-of-fact, the appligation é
gdid not/come in on that particular projedt until.Juné'lS, 1978;

is that correct?
A Yes, sir.
: Q As of May, 1978, was it not your inter- - |

ipretétion of the Zoning Ordinance 'that ‘the use ‘that was being

lsop'ght'.by' this particular applicant;as you later learned it to
, . oo
| . . 64
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be, permitted in the B-3 zone?

A No, sir, it was not. No, sir.

Q Do you know who recommended that the

' property be dawyn-zoned from B-3 to B-22

3
:
!

A tes indicated it on the motion of

. Mrs. Peace.

Q

ou have ‘any input_into this -

» recommendatio

Not that 'I remember, no, sir.

! zone ‘this particular piece ‘of property? .

Q- After the May meeting, was not there a
. great deal of'discu;sion'amongst'thé'planning.departmeﬁt and
émeﬁbefs of the Board of Supervisors with respect to this
%particular motion?.
? A Ygé} sir, there was some discussion.
- Q" And did not the discussion center around
%the{queStion'AS'ta whether or not it would be legal to down-

$
.

A . Yes, sir, that was part of it. )
: Q- And was it not the conclusion of your
office 'and you that it would be 1illegal to down-zone this -

particular piece ‘of property? .

——aees 4 o — eyt s

A - Yes, sir.

Q- Prior to June 16, 1978, when a filling

-

‘. 63

station’péfmit'application'was’applied for, had the applicant

bt e cte e e
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ever been questioned as to whether the use would be to
service trucks or automobiles?

A ' Not to my knowledge.

Q And as a matter-of-fact, from 1976 to 1978,

i
H

S Eyour office processed and approved a number of applications

\/6

n

16

21

i for self-service filling stations, did it not? .

A Yes, sir.

: County i
5that'use§:énnot be ‘enliarged? .

Yes, sir.

:"truckstops'” sig Inter
.not conforming uses?

A Yes, sir.

fraised a question as to whet

Q- ' And is it your understanding

oning Ordinance that if a non-conforming

 for the service of trucks/or automobilex?

dor to June of '767 .

Could you repeat the question

Strike the questiom.

Q Prior to of 1976, had you ever been .

er a £1ling station was to be

of Hanover

use exists,

And is it your position that all of the = -

- County zre

“\

I believe I“have asked :

'Now, the proposed amendment to the Zoning g:}inénce

was/ultimately defeated; is that not correct? .
o

%
- . \

. 66

hY

|

MARY ELIZASET™ TAYLCR

COURT RL{9QATER

RICHMOND VIRCINGA

232y



X

21

22

23

Crawford - Direct

s
H
!
[}
1
v
.

' BY'MR. ELLIS: (Continued)

consider a totally different facility.

THE COURT: Isn't the question, though
ere the proposed uses a filling station undér &
of inance. And these ‘are called filling sgations

I undeXstand?

. TRIBLE: The ‘applications are fill
out by the ‘apglicant.
understand that. B

doesn't. that become \your/duty to show they are '

dissimilar in your e ination of Mr. Crawford?

MR. TRIBLE: I think he has got to show

the relevancy./ I still don't“see the relevancy

levancy, Mr. Trible. "And.I-am going to

MR. TRIBLE: Yes, Your Honor.

ed

ut

of it.

H
1]
t
'
H
!
!
]
!

-

Q- Incidentally, Mr. Crawford, there have
no amendments to the permitted uses in the B-3 zone since

of 1978; have there? .

A . No, sir. i A . -

Q- All right, now, if you will, if ypu have the

67

- ‘.Ar'.-...-.... . .
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Crawford - Direct ' 60.

same order that I have, there is a building permit application

[

'

'
H
.
.

t

This particular self-service gas station is located up in

dated 6/3/1975 in the name of Goodman B. Duke for a self-service
gas station located at Routes 33 and 54 and it was recommended

for approval on June the 9th, 1979 by Mr. Brent, Mr. Bowles,

and June 5th, '75 by Mr; Branch, who is the zoning administration.

Lone Oak in the Beaverdam District; is it not?

A | Yes, sir; I believe so.

Q And it's located in a B-3 zone; is it not?

A I am not sure of the zoning on the property.
Q There was no special exception granted

for this filling station, was it?

A .Not to my knowledge, no, sir.

Q All right. The next one I have is an

iapplic ion for a cashier's bOOtH'dated 10/2/75 in the name of

3
I
1
H
!
:
H
’

Bradley Brothers, Incorporated at 5846 Meadowbridge-Road,

Mechanicsville, Vixginia; are you familiar -.

MR.NSRIBLE: Your or, I object. That

is a cashier's boot t is the relevancy between

that and a self-s ling station? : ‘

THE COURT: 1ay the ‘groundwork,

MR. ELLIS: I am trying to.

MARY ELIZABETH TAYLOR

COURT REPORTER
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Crawford - Direct

(Continued)

COURT:

All right

Q
A

Is that the next document you have before

Yes ,

Down what zone?

sir.

Are you familiar with that location?

EI am not positive, but I believe it's a B-3.

~particular location?

Q

A

What is the use of the property at this

Self-service filling station.

That particular zone|i

to some

and 54.

I will ask you to go to the mext one.

THE COURT:

ing - - I know you object’:

acility that is proposed at the intersectio

Wouldn't it be relevant, Mr.

sure, Your Honor,

~1Whit was your rulirg?

e, under my previous ruling if iz;ﬁ/ln addition

=0 his ;eleancy.

at these could be admitted

MARY ELIZASET™ TAVLCR
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Crawford - Direct _ 62.

;?X MR. ELLIS: (Continued)

booth is amauthorized use of, y

We will stipulate to that.

with 'a self-servieé fillin

with the s

THE COURT: I assume that Mr. Crawford}é/
evious answer if it was - -

MR. TRIBLE: We will submit that a cashier's

know, a B-3 land.

THE COURT:

.

és, sir, but in connection
station, doesn't it follow

‘category of your eriginal argument?

MR. TRIBLE: Yes, sir.

THE COURT: Go ahead, Mr. Ellisy

Q

The next one I hand you, Mr. Crawford, is

~one dated 2/18/76 for a Little 0{il gompany, self-service gasoline

station with cashier's booth ‘and it's approved February 20,

21976. Are ‘you familiar with that application?

oo i St e 2 S e 2

A

Q

. that particular location where that facility is located?

A

Q
A

of AshIand.

Q

No, sir, I am not.

Not familiar with it.- Are you familiar with

Yes, sir.
Where 'is that?
I believe it's off of Route 1 just south

—— R - -

Would it be next to the Volkswagen dealer's
. .r»-..

.70

b e 000 4 s e e = =
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Crawford - Direct 63.

"place on Route 1?

A Yes, sir.
é Q - And that is a self-service filling station;
glsn't it?
g A Yes, sir.

i Q And I believe that is in a B-3 zone; is that
. not’ correct?
A Yes, sir; tpére'iS'an indication on the '
permit.
Q B It says, '"Zoned B-3,'" right at the top of

ithé'permit; doesn't. it?

A Yes, sir.

Q- , The next three documents, Mr. Crawford,

. refer to an application, Jarrell 0il Company or Jarrell Truck
?Plaza; is that not correct?
E .

A - Next ome I have i’ a letter that refers

gto Jarrell's Motel.

‘ Q A That letter is dated February 19, 1975?

i : .

% A ‘ Yes, sir.

| .

| Q Signed by Chris Cullen, and it's addressed
!

to Mr. Atkins and stated, "Enclosed is a record for 24-75
i Jarrell's Motel'™; is that not correct?

A —_— Yes, sir.

.1

.Q'. Are you familiar with that addition tp

MARY ELIZASETH TAYLOR
~ COURT RZPO09TIR
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Crawford - Direct 64

Jarrell's Motel?

A Yes, sir, I am.

Q- And did it not call for a large ‘addition

to the motel itself and the installation of additional gas

- pumps or diesel pumps?

% A I am not familiar with the installation
éof’additional pumps on the land. .

| Q - g Are you familiar with'the instailation

fof'additional, éf additional motel units?

A Yes, sir.

Q " And you say you are not familiar with the

ation of additional pumps?
No, sir.

MR. ELLIS: All right. Would“the Court

| grant me just a COUPle'of'min:iii// our Honor?
2 | THENGOURT: Yes, sip/ S

. NOTE: —A\short pause was held.

Q- A right, sir, Mr. Citawford, I ask that 7

you be handed yoyz” deposition from the Court file and I refer

. if you pecall my asking you those ‘questions on August the 8th, |

i 19737and your making the answers to those ‘questions. ' Commeircing |

P 7 oo \J

MARY ELIZASETH TAYLOR
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Crawford - Direct

67.
P
espect to that.
(Continued) | ;\\‘\\_
E Q Now, Mr. Crawford, you have indicated |that
éthis area of site plans is one of your primary responsibillity
%areas, I believe; is that not correct?
; A K Yes, éir.
; Q - Now, if a person comes in and applies |for
%a building germit and has the site plan referred to your depart-

‘ment for approval, do you not, as a matter of course, notify

‘the applicant right away if the property is not properly
‘zoned?

A ~ I don't know it would be right away.
;woﬁld notify them once we have determined it was not prope

:zongd along with a number of other things we might find ap

B
not included in the site plan.

]
)
'
i
]
i
!

! ~. Q How quickly would you notify them? As

‘soon as you found out?
i

-~

your statement that if an applicant makes application and

We
rly

d

A | Normally, yes, sir,.

Q I And that would be one of the first tthés
!that you looked at when the application came in; would it not?
| A ' Yes, sir, it would be one of them.

'fo -~ So, it wpﬁld be reasonable to assume from

the

73
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Crawford - Direct _68.

property was not properly zoned; he would be notified fairly
;promptly after he made ‘application?

A Yes, sir;

. Q Would you say within several weeks to a
1

émonth, would that be promptly?

i
H
!

5 ‘ A - Yes, sir.

Q - . Do you recall, Mr. Crawford, on June the 16th,
11978, when Mr. Rimball and Mr. Hanawalt ‘accompanied by me
%submittéd thé'application; which is the subject of these
iproceédings?

A Yes,; sir, I don't know the gentlemen's.
%names; but I remember'thg'men.

Q - Do you recall at that ‘time that you made

.8 statement that the property was properly zoned?

A * No, sir, I don't recall making a statement

like that. 7

Q - My specd¥fi #6n is that if Mr. Kimball

]

‘and Mr. Hanawalt said you ma statement, you would not

.deny making it; would

2 B

MARY ELIZASETH TAYLOR
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69.

Yes, sir.

One of them being referre

is that not correct?..

A

@

éspedifical

And the exclusive ordinance
prohibits certain uses in certain zones;
‘not corTrect?. .

A ~Yes, sir.

lly, there are two distinct types of zoning ordinanc;s

to as an inclusive

A i
Q- - wSive ordinance is the type :
that specifically permits ce in ad{ivities in certain zgnes;

one that

hat

| the ‘inclusive type; is that correct?’
A Yes, sir. - . e
Q - - - Dq you recall, Mr. Crawford, when the
time it océﬁrrgd tﬁat‘yqu'were'cailed upon to interpret Hg
‘Zoning Ordinancg”with'rgSpeét“tq filling s;atidns as to wh

they served trucks or cars?

Q. And Hanover County Zoning Ordinance is of

first
nover

lether

A It would have been May, approximately, of '78.
©oqQ- May of '787 : | ;
A (Indicating in thé'affirmativeX; i

MARY ELIZASETH TAYLCOR

COURT REPOUARTER
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Crawford -.Direct 70.
Q When the particular application - < beforeé-.thi
Court was imminent, is that not correct?
! A Yes, sir.
Q And I believe that it is your opinion that

heavy trucking activity, which is proscribed in the prefatory

remarks of the B-3 zone; is that not correct? .

A Yes, sir.
Q- And for that reason, the use that has been

. applied for by Telum, Incorporated, in thiS'case; is not

!

_permitted in the B-3 ‘zone?

A That is correct.

; Q As a matter-of-fact, it's. not permitted in

; any zone in Hanover County; is it?

A That is correct.

. - - -

Q Now, what type of truck is it that would

%thé'tgrm ﬁtruckf cohld”includg‘a half-ton pickup truck-to an
| 18-wheeler; is that not correct?.

A ?ng sif;i'

Q- : in your opiniom, what'typg'of'gruck"wquld

i

:be included within that heavy. trucking definition? .

A I would say those that range anywhere from

18-wheeler types to trucks of one-ton carrying capacity. '

76

constitute headvy trucking activity? . I ask that question -because

the servicing of trucks with fuel and lubricants, it constitutes :

MARY ELIZASETH TAYLOR

COURT REPORTER
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Crawford - Direct

Q One-ton. So, you are breaking it down and
saying any service station which is primarily oriented to
;filliﬁg up trucks with gasoline of over one ton or more is not

Zpermitted in Hanover County; is that correct?

A ~Yes, sir.

get into that in ajittle“different way, Your Honor,
in a few minutes, i - I would like to do |it

on my own.

THE COURT: Yes, sir, go sir.

MR. ELLIS: All right.

. ELLIS: (Continued) =~ 7 TS

Q Did you ever - - - ) ///////é

i any representative of Telum, Inc.'thattthé'usefthét'théj had
applied for in this particular zone was not permitted in that -

zone? .

e

A No, sir.

Q" So, your answer to my question is thdt] you

e g e & B+ ke et s S+ 480 o

77

Q - Do you recall, Mr. Crawford, ever notifying

-t
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_Crawford - Direct . 72,

2 Q Now, specifically, I refer you to the letter
3 of Charles Johnston dated July 28, marked Exhibit 3. I'm sorry,

\: : Exhibit 5. It had Exhibit 3 on there in depositioms.

(U}

THE COURT: All right, sir.

~l

' BY MR.. ELD (Continued)

Now, Mr. Crawford, when was the first time

2 i Q-

' that you saw this lePker of July 28;/i328?.
10 A It was\sometime  August or so of 1978.

Q- And at the t{dme this letter was written,

i

‘Mr. Johnston was working ediately\under you; is that not

v

- correct?

You have referred the site plan\to him for
'6 ''his. stydy and recommendation? .

A " Yes, sir.

i\\

Y

s | Q Now, when this letter came to your attention,

t

's iyou brought it to the attention. of Mr. Phillips; did you not?
i .- L. - B

A 7 = - Yes, sir. ~ _

|
2 ! Q- And the redson that you brought it to Mr.
i : 7 .

-2 Phillips's ‘attemtion was because you felt ‘that some notification

3
H

to the ‘applicant should be made with Tespect to the zoning; is:

ithat ﬁot'corfedtT~

N
b

78

—
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i cations at 'all with the State

i this application; did you?

A No, sir. )
; Q. Are you aware, Mr. Crawford, o¥sany -

appliedtion for use such ‘as Telum's. or for a self-gervice

Crawford - Direct . . 73.
A Yeé; sir.
Q And as a result'of'your discussion with
Mr. Phillips, was it determined that he would have the
Ere3ponsibility of so notifying the owner?
'§ A There was no determination made that |I can
;rémembef whether he would or would not.
E Q" " But you didn't notify the owner?
A No, siz.
Q- And so- far as you koow, Mr. Phillips |didn't
énotify the owner? .
A - Not to my knowIedge; no;'sir;
: Q" The reason you brought it. to his attemtion
- was because you felt 'some hotification'ﬁaé necessary?
: | A | Yes, sir:
~ Q. "Did you by any chance attend the publ

-

ge

ni-

to - '

1Y
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Crawford - Direct 74.

a few minutes, if you will, Mr.

/
/s

/

' No, sir, not to my knowledge. //
As 'a matter-of-fact, one of the major
requirements is af\approved sewerage disposal stem; is it

not? .

Ndw& let¥s. look t'tﬁé.Zoning Ordinance for

\Cfawford; Exhibit '13.

iSpédifically, I refer you‘i;/zhe'us s permitted in a B-3 zone.

;And before’we'start'th:;;/again, to reflresh my recollection,

I believe you stated that ‘the servicing o

%capacity'or'ovef, in a - - by a facility that\

trucks of one-ton

s given them

_Yes, sir.

N

i

You can selIl a truck in a B-3 zoning; can't

you? .
‘A_. Ygé; sir:
Q- " Does that have ‘any linit on the size of the :
truck? . - Sl v;,"1= T ‘ Ce e el \
A No, sit..

PO A s

- 4 rem ol e s -

MARY ELIZASETH TAYLOR
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Crawford - Direct 75.
Q You can repair a truck in a B-3 zone; can't
you?
A Yes, sir.
‘ Q And you can also service the truck in la B-3

.zone; can't you?

me strike that.

the truck to get it to the place 'you are going to sell it

.a B-3 zone; can you?

s

the term '"'service an automobile or truck sales service rej

imean?

A

Q

A

Q-
A

Q

!
A
‘thing that
i -
§ A
|
!

T Q

i
.you can't

[ i e st o ot ¢ e

change oil in a B-3 zone; is that right?

A

Q

But you can't put gasoline or diesel oil

‘Not in a B-3 zone.

repairs with service and repairs.

Yes, sir. -

Now, how is the servicing in - - Well,

Or in any other zone in Hanover County?

Correct.

let
in

in

And in your opinion, Mr. Crawford, what does

rair"

)

To me, basically, it means the same kind of

Would it perhaps mean changing 0il?
No, sir, not to me, it wouldn't.

So, you could repair it in a B-3 zomne

2

but

What would be the nature of the repairs you

81

|
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Crawford - Direct 76.

could do to it in a B-3 zone?
A The type of things, spring, repairing
:springs? motor repair, the type of operation - -
} Q" Could you put any oil in it.if it needed oil?
x .
A I imagine if you cranked the oil out of it,

i you would have to put it back 'in, yes, sir.

_ Q I am talking about oil in.thé'medhanicsi
f A ,Ygs; sir;
| Q- . You could do that? .

A (Indicating in the ‘affirmative).

Q- Mr. Crawford;.is it not 'a fact that there
;was'a lot of publiec bppositién'to this application made by
:Telhm;'i;'thét not ‘correct? .
A Yes, sir; there was.
Q- And is it not 'a fact 'that your office'tried‘

to determine how this application could be ‘denied in this zone?

"A Wg'didn't;try #o deny it: We tried to

;.étgfminé'whéthéf it was a pefmitted‘use'in thaf'particular zqné;.
% Q- At one time you’thduéht#you’wéfe éoihg to
dowii-zone it, but decided it was illegal? : o i
i A I didn'tmmaké'thé'apélicationzto down-zone it;

H
i

: It was made by the Board of’Supefvisors; '

Q- " But was it mot or is it not a fair statement

i

i

!to say that there was 'a contrived effort to deny this particular
| K R S

e o st e v e ot

MARY ELIZASETH TAYLOR



tn

~l

(:

h

Crawford - Direct/Cross 77

application?
A You could probably assume that, yes; sir.
Q Thank you very: much. -

MR. ELLIS: That is all the ‘questions

THE COURT: Do you have a qu this

MR.. TRIBL

es, Your Honor.

CROSS EXAMINATION .

~ TRIBLE:

Q Mr. Crawford, would you refer again tg
' Section 12.1 of the Zoning Ordinance ‘and would you read the

'third to the last line beginning "Frequent™? .

A "Frequent heavy trucking activity."
Q- Yes, that linme. It 'says, "Frequent heavy...

. ! trucking activity," Correct? .

A Yes,  sir.
Q- With regard to the other uses that are|’

gpermitted that make ‘reference ‘ta trucks <in the B-3,. how doj you
! - . . - - .

i
.

.applicant here, the plaintiff hera? .

A Any number of the uses. could have trucking ;

]‘ - . '
‘activity. ;
: i

- Q- Could they have heavy trucking activity? i
L . ’ : ' r - 83 l

ave.

‘differentiaté those from the ones. from the uses proposed by the

{
MARY ELIZABETH TAVLOR !
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,applications, filling stations? .

A Yes, sir.
Q- What is the thing that characterizes?
; A The frequency of the ‘activity. Some of the

itrucké might come in to service some of these uses. They would
: St'OP'a. load, unload, what have you. They might be ‘there for
a’long period of'timef'

Q Théﬁ; how would yod'éhdréctérize'thefuse'

that is proposéd héfe by the applicant..as opposed to these

:othét uses; how would you characterize them? .
A The difference would be the ‘truck would

- come in here ‘and fill‘ﬁp and they would be ‘on their way.

Q- In and out? .
A Yes,, sir.
Q- Whereas:these:others, they wouldn't be? .

MR. ELLIS: I object ta him leading his.

>

. - .. . . .J .
! witness, Your Honor. -

MR. TRIBLE: Fine.

t

BY MR. TRIBLE; (Continued)

|
i
!
i
!
|

Q- Mr'. Ellis made reference to various other

i .
; A Yes, sir.
Q- And you appedred to be familiar with these -
! - - .
%applicationS?.

| ‘ | . 84
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Crawford - Cross

A (Indicating in the affirmative).

- difference
d by the applicant heTe in. your own mind?

Ethe'ﬁse'propo
t s
7

v
]

i _ answering

be 'a contrive

Q- Would you distinguish for the Court the

MR. ELLIS: Your Homor, I obfect to him

etween the uses proposed =:in those applications and

-'e'queStionL 'It"s.'a contrived - - It will
answéf?bédaﬁseJﬁgggtestimony an direct

was that prlor to ‘une, 1978 he was never he mever

made ‘any dlstxnculshm 'f/between them at all. He was

never reQueéted to dé(SU.

THE COﬁgg{ He nmever made any between

and cars.

MR. ELLIS: That is.-all
THE COURT: But I don't. think that is

safie ‘question Mr. Trible asked him.

THE WITNESS: Would you repeat it?'

MR.. TRIBLE: (Continued)

trucks

the -

79.

proposed in those ‘applications -and the.uses proposed by th

:applicaht here? ..
s A The uses that ‘are on those locations a
ébesically for automobiles. ' They are basically gasoline 'ty

gptmps.with'maybe'oneidieéel pump.. They are on smaller paxy

Q- Would you distinguish between the'. uses. -

e

re.’

pe .

cels -

| ' .. 85
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Crawford - Cross/Redirect 80.

of land.

Q. Okay. Mr. étawford, you made reference to
%théffact'that you said that: in your.opinion; the use proposed
ihéfe'is not ‘allowed in any district.. Is there 'a provision in
éthé'Cduhty ordinance ‘that would allow the provision, that would
%allow”eﬁéinng a particular use'e%ed thduéh’it wasn't. listed
Ein anyAdistricf'fd ébﬁé'into a particular district?

é A Yes, sir, there is. -
Q- ﬁould you explain. what that provision is
of the Code? .
; A The applicant could apply for a special
%ekceptian‘ta the ordinance which would be heard by the Board
Eof’SupefvisorQ; ' |
| Q.’ And this could be permitted - - Ism't it

‘true it could be permitted in any. zone?. .
i . '

! A Yes, sir, with-a: special exception.

Mﬁ; TRIBiEi That is all T havéﬁ '

BY MR. ELLIS: -

Q- Mr. Philli

ngspedf'to these buildjer permits that we~Ntalked about in.

$~and

on. of an 18-wheeler pulling into those station

MARY ELIZAZETH TAYLOR
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Hanawalt - Direct 82.
THE COURT: All right, Mr. Webb?

g LAWRENCE W. HANAWALT, being previous duly
gsworn, testified as follows: .
: DIRECT EXAMINATION
| BY MR. WEBB:
Q e,
.please?
s

Q

A Land
iCompany, commercial
: Q ave you been in this pfofesLion?
; A Exxon
i ive.
3 usiness
; 2
i
é ing
% egs-I
; a;ébns
: - N
i/nd drive-in sites in my work career. . -.-".-.ﬁg\t
i Q Mr. Hanawait, what is your connegtion with
; . 8Y




Hanawalt - Direct | 33.

——— . o —— — ——— —— - o - — o

the plaintiff in this case, Telum, Inc.?
A I was requested by Telum, Inc. to attempt

to find some suitable locations for their intended facilities.

Q And what facility was this? /
. A For a self-service drive-in fuel stop.
' /
Q And did you locate such property at _ any

- particﬁlar time?
A Yes, it's been two and a half years ago,
- I located appgéﬁimately eight sites of which Teiéi was most
interested in, tood\ And we acquired the 'soythwest cormer of

Interstate 95 and Route 54 in Ashland. THat was their first

choice for a location.
Q About

A I would havye/to look in my file, but that

} Q Did yod, at any subsequent time, help Telum
locate ‘another site?

A es. Mr. Kimball, the\real estate repre-

sentative, and I ose the southeast corner of Interstate 95

(1]

and Route 54, ich was located in Hanover Count We thought

well of thay site, but other people from Telum thoug&f they
preferred the southwest corner located in the Town of Ashland.
So, wg did then later on move from the Ashland site ‘acrosy

In¥erstate 95 and entered into a contract to acquire property

o ---'-.._Esi__\,
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Hanawalt - Direct 86.

A I prepared it in consultation with thL,f

7

' OWNners the property and with consultation with TeTum.”]

Is there ‘any contingency in thig” contract

; related to the »pning of the property?

A ere is absolutely no ¢dntingency regarding

zoning. The only contingency is that TeXum would secure agll

of the permits and licenses\necessary for the construction and

operation of their intended fa But there was nothing

: in there about zoning becaus confirmed the fact that it was

N
o)
o}
®
=%
t
1
w
o
ja}
o
£
0.
rh
®
—
ct
n
o

nds that it would
‘allow in this facili |
% Q - Is it your practice to plase a zoning
Ecpntingeﬁcy’ the contract if there ‘appears to be\a problem?
.Many,nmany times we place that contingency

‘contractﬁﬁutbased on the information that I had, there

‘wds no need to place that in the contract.

Q : ‘Mr. Hanawalt, have you performed any other
services subsequent to the obtaining of this contract and|all

the extensions that are indicated that are attached to it?

A . A ‘Well, because Telum's located out of state,
;I did offer what assistance I could give them because I live

?iﬁ Richmond and I had a few consultations with Associated

! ..
1

' Engineers, who worked on the plans.” I have had some consultation

iwith the State Highway Department. And, also, with the State

| | - 89
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Hanawalt - Direct 87.

with regard to a well. And, I believe, I worked with Telum
:as well as the engineers and with some other people in our
:applications with the Water Control Board. I havé offered
;assistance where I thought it could be of help because they"
;are out of state.

Q Mr. Hanawalt, did you q;sist with the

isubmission of the application for site plan approval and a
ébuilding perﬁit?,

! A7 I certainly did. I wanted to be there at
fphat time. I would have to check my file to see what the date
;waS'(Pause). On June the 16th, Mr. Kimball, vice president of
:TeIum, attorney'Ellis, and I,.togethef presented the plans.
;Wé'went to the planning office, Hanover County, and we presented
ithe plans and.discussed them with a Mr. Crawford. I recall
;very well that when we preSented.the'plans;<the1§$e %as made - - -
%kﬁown to h?m..:I.don’tvknowlwhether we ‘asked him to look over
:the'plans; but he 'did so briefly; turned over the-site plan,

;the'building Plans and looked at each sheet.  And before we

ileft; Mr. Ellis asked him, "Do we understand that this property

.1s zoned for the intended use of Telum?" He said, "Yes," it was.
i I remember that very well because this was important to us and

éwhén,I left that office that day, I had no doubtiin my mind that

i we would receive our building permit: -Then:we went from there . . ...

%over to the Building Inspector’s Office and we submitted the
| ‘

S0
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Hanawalt - Cross

Tded the proper

Q Let's refer again to the contract of s

T think it's Exhibit 3.
. there.

]

A Yes.
Q

'all of the appropriate permits and that sort of thing?

sale,

You make mention of a contingency in

Not one for zoning, but you had to acquire

§ A That is right.
Q | Would you read specifically that, pledse?
A WéIl; first of all, it 'says at the top, -

+"The ‘attached printed contract shall' be subject to the

;additional provisions." Number three, specifically, ''The

‘purchaser shall secure ‘all Federal, State, County and munilcipal

‘use permits and licenses and building permits to construct a

self-service truckstop in accordanece with the standard plans

‘and specifications of Telum, Inc., as prepared by its engineering

1

‘department.” o

‘that you called a Mr. Cullen, I think?
A That is Tight. |

; ' Q And you indicated that it was

Efoi'the'supplying of fuels to autos and trucks or trucks and

autos or whatever it was? : -

Q- Thénk'you. Mr. Hanawalt, you testified

A Correct. -

a facility

91
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Hanawalt - Cross 91.

Q Well, let me ask you this: Did you go into
'any other more in depth description other than a facility for

isupplying autos and trucks? .

!
i

A Yes; I explained that the majority of the
fuel volume would be ‘to trucks and over fifty percent of the
Etotal vehicles entering there would be trucks.
. Q Thé'majority would be for trucks?

A o Ihét;iéhcorreCt; And T explained that we
?néeded a wide.edtréncefo.facilitate'ﬁruck§ and trailers going
,in there and that we would have a large facility with the canopy
.on it to serve’tfuéks as well as passenger cars;
Q So: after you went through that aescription,

-his words were "'We would welcome you"?

A . That is correct.

Q Thank you:
% A That was unsolicited; that statement from
‘him. -

Q " Did.you indicate in your discussion with

%him how many of the various pumps, how many diesel pumps?:-Or-maybe
:you didn't even know at that time?
A ' I don't think that we discussed a number of

:pumps at that time. I wouldn't think so. I mainly wmade the call
%to.verify that the property was zoned 3-3; that it would allow

i . : .
;thé'intended facility. And I did make clear it was not the

92
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. typical truck facility that it already built; that it was |a

‘much less intensive use.

.of that land that was a request to rezone?

Hanawalt - Cross 92.

Q Are you familir with the proceedings they

zhad in Hanover County with regard to the potential down-zoying

I was well aware of the Tequest.
MR. WEBB: Excuse me. This goef beyond

rect examination of the witness,” However,

scussed prior to reconvening that in order

to save time, we would allow Mr./Trible to examine

the witness as\ his own as to those mattefrs

ifor

- COURT: Go ahead,
: |

qQ

Are you familiar with the process that|was

.begun in Hanover County that is in question here? .

A - I am not familiar with the whole progess.

MARY ELIZASETM T2v 22 |
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_ Beard - Direct _ o . LOlt

Yes, I have.

Q On many occasiefis have you submitted

site plans for approval?

I would just estimate, I

uld say, maybe

é : Q Mr. Beard, what is your connection with the

iplaintiff in this case, Telum, Incorporated?

i
A We were contacted through Larry Hanawalt
. to review some site plans for submittal to Hanover County for

%approval for a building permit.

-

Q Do you recall when you were contacted by

:Mr. Hagawalt? .
WeIl: the ‘earliest I have in my
March the 7th,N978.

Q

r. Beard, what was the fiature of the site

d be provided from, where the building\locations

:would be/ where the canopies for the pump islands would

;locafed; just general site plans of the ‘entire property..
: { i

94
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Beard - Direct

; the site plans was on the southeast quadrant of Route 95 and

;Route 54,

Q

A

Q
A

Ellis, ~WhoO'. came by our office and picked up the plams far

The property that we were asked to lodk at

Did you personally submit these plans

~approval to the County?
No,

Do you know if they were submitted?

I didn't.

for

They were submitted, I believe, by Mr. Jack

- submittal to the County and that is where he was headed when he

‘left our office, was to submit the plans. I'am sure they

:submittéd that day.

Q

were

Did you subsequently receive any communication

' from the County relative to these plans after they were submitted?

A

Yes, we did.

I received a letter from the

- County planning office with comments in the letter,.was written

i

cat that time. These were comments in reference to things

:by Mr. Chuck Johnston, who was the County planner with the|l County

that

.needed to be ‘added or deleted from the site'plan before approval

_could be obtained.-

MR. WEBB: GCould the witness be handed a

©py of Plaintiff"s. Exhibit Number 5, please?

MARY ELIZAEETHR TA D¢
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Beard - Direct ;93:

—— — e —— ——— . - . r——— -

YT BY MR. WEBB: (Continued)

2 Q ﬂr. Beard, is this the communication about
= which you have just testified?

4 | A Yes, sir, it is.

C Q- | In your experience in submission of site

& .plans, is this a normal procedure to receive 'a communication

<

?after submission of site plans sufficient as this - -

a . A " In every one that I have submitted,-we

E] ?received a letter simiiar to this where the comments might vary
1o - from item fo item on the site plan.

1o e Q I refer you to the second page of Plaintiff's

[}

_Exhibit Number 5 and ask you if you would read to the Court the

w

- third to the last paragraph in this letter.

h

A It says, "Once all comments have been

(U]

incorporated into the final site plan, recordation in the .

(35

.Clerk of the Circuit Court Office Will £6Tlow.™

~l

Q Does the letter suggest in any way that
;s .the land was not properly zoned for the use indicated in the

1o iplans that were submitted?

20 ; A No; it doesn't. o

21 ; Q After you receiyed this letter, Mr..Beard,

. -did you commeﬁéeftg ;émply with the comments listed in there?

22 é : A. . ‘ ‘Yes: wé:did. 'Wg proceeded to make changes
i . o )

.2 ;that were outlined in Mr. Johnston's letter. Not at a real rapid -

) 96
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Beard - Direct 104.
pace, We were awaiting approval of the NPDES permit from the
.State Watef-Cdntrol Board, which - - that is a dischafge permit
éfor’thg’sanitary sewerage facility.
% Q Did you assist Telum in procuring this
%permit?
i A Yeg, we did. That is correct, we filed it,
ithé'application.
| Q When was that?’

A I think we filed it; it was June the 1lst is
:when we filed the application with the State Water Control |Board.

Q Did you attend any public hearings in

‘connection with this application?

A Yes, we had attended one in the Town Hall

:officé; which is a public hearing for that State‘Wateerontrol

‘Board held in reference to ‘the permit.

4

Q Were there any officials from Hanover County

;at the meeting?
A . The County administrator, John Longmire

was there to speak against the State Water Control Board is
| .

ithé'permit on behalf of the Board of Supervisors.

Q - Did Mr. Longmire: at this meeting make

suing

any

:statement to thé'conqefn§ of the County regarding the zoning of

fthé property?

A ' No, he didn't. If he did, I don't reca 1y

MARY ELIZAESET™ TAr SR
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Beard - Direct o 105.

but I don't recall him making any such statements. He was just

addressing the sewerage treatment plant itself.

Q Was the NPDES permit granted Telum
:ultimately?
A Yes, it was, it was. We received it or it

%was granted March the 13th, 1979.

/

MR. WEBB: The witness be handed a copy ///

of Plaintiff's Exhibit Number 6, please. //

/

(Continued) (Pause).

Mr. Beard, ybu have been zjﬂﬁed a copy of
Sp

Plaintiff's Exhibih Number 6; is this the NP

ermit that

was granted Telum?

A

Q You testi ou submitted the application
)\

rand I am not certain we have the date correct. Do you recall

this permiﬁ was submitted?

;1978,

What the permit does, it grants you the
:i;}mission‘to discharge in the ‘specified stream and it sets out

98 \
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Beard - Direct

-and the State Water trol Board. But th€ main thing is

: the permit approved. The

atment

€alth Department’

getting

ign of the plant 1is pretty

; much ‘straightforward and just echnical nature. There are many

Q
! such ‘a plant?
"Yes, we are. I would say we are

ércent complete with the construction plant.

bly

™~

Q Thénk'you: Ndwi back to the site plan
. the letter of'July'ZS; 1978, which you received from Mr.
_johnstonL Have you submitted revised plans pursuant to th
icommentS‘confained in this letter? |
% A ' f ,Yeéi we'did; We'submittéd; wé{made or

. addressed all commeidts in his letter and revised the plans

“And they were ‘submitted back to the planning staff for app

% Q- And when were these revised plans subm
! A .“I.béIiéve'thé‘County received them on

My records show May the 7th, 1979.

s and

roval.

itted?

MR; WEBB: Could the witness be h

Exhibit ‘147?

W2y ELZTASET~ TAT LSS
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Beard - Direct

. you identify the

“submitted?

A

ffor that submittal. It's

. Project Number 78054

[ 4

‘BB:

(Continued)

vised plans that you recei

107.

N4
rd

In that sheaf of papers, Mr. Beard,~would ’

d that you

This plan =i " here is the plan we prepared

Is there 'a date on those pla

The revised date on -the plans - -

elum, Incorporated,

£ says,

L:B ¢ision Number 1, County Comments™ and the ‘date is 5/4/1979%

Q

And, Mr. Beard, keeping the plans in front

. of you and looking at Exhibit Number 5, can you tell me whether

. the revised plans meet all of the ‘comments contained in the

 July 28, 1978 letter? .

A

Yes, they do. The comments, we addressed

! a1l the comments and they were incorporated into this plan.

"And to my knowledge; they would have met  the comments over in

 Mr. Johnston's letter. S e B

. BY MR. WEBB:

it 4, please?

. (Continued)

at I want him to lookw

.. " MR. WEBB; Could Mr. Beard be handed

r six to Plaintiff's. interrogatories. ~

t is Defendant’s

you have '
)}(m\;

MARY ELITASET W Tav: =S
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Beard - Direct

—109.

Q Mr. Beard, have you, were you ever advised

- officially by any official of Hanover County between the time

1979 when you submitted the revised plans that the zoning

;you became involved with Telum and this project and May the 7th,

was
! not proper for the use contemplated by Telum?
A Not officially, no, sir.
Q- Were you advised on May the 7th to the
contrary?
| A May the 7th, 19797
Q '79, excuse me.
A Yes, sir, I was. I was with Mr. Jack Ellis

! site plan incorporating all the comments the County had at

time. And we had a meeting, I don't know whether it was e

when we submitted the site plans answering, or we submitte

d the
that

xactly

that day, but it was the date the plans were submitted. And we

| were informed in that meeting that the property was not pr

; zoned for this type of use.

Q- Who informed you of this?

A Mr. Phillips.

opefly:

MR; WEBB: I have no further questions

THE COURT: Mr. Trible?

MARY ELIZABETH TAYLOR
° COURT RIPCRTER
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Beard - Cross ) 110.

;Rumors; or where T heard it, or who I heard it from, I domn't

CROSS EXAMINATION
%BY MR. TRIBLE:
: Q | Mr. Beard, you stated that you received no
gofficial notification with regard to site plan or the use of

l
‘ the property or whatever it might be, that that particular plan

'§mighf not be unacceptable up until May 7, 1979, I think that is |

what you testified.

f A (Indicating in the affirmative).
; Q' Did you receive ‘any unofficial notification,

. were you aware of any dispute ‘at all regarding the use of the
iproperty?

A I was.aware; like T stated before, that
: somewhere along the 1line that I had heard that the property, .

: there was a problem that the property wasn't. properly zoned.

. know, or when I heard it. I just really don"t. know. 5
f " Q " Let me ‘ask you this: You testified that
iyou all are continuing to work on your sewerage treatment plans

and you are ‘continuing to update these particular plans here; :

o - s
"

right? | - |
A ' THat is correct.
Q- Are you on notification, now, that there is

.a dispute with Tegard to the use of the land in question?

i A . Officially, I guess. I was notified at the !
MARY ELIZABETH TAVLCR A " iGi‘ﬁ V
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Beard - Cross

' meeting when we submitted the site plan to Chuck Johnston

qQ

\ turns out here this is not

A

Q

But you continued to work.

No, sir.

So, whatever you do, in this case, if it

communication from Telum saying to stop work?

the proper use, it's for naught?

You received no

111

: A I guess it would bé}
z Q- " But you continue to work? . |
E A That is right. f
= o
Q" You, or I believe Telum submitted a sitle plan :
{tted..

‘the -

nybody
had '
Q are in and out all the time? :
! A All’thé'time( And T am sj;:\l have pragbably |
éiscubsed’th' sité'plan; :
;’ Q- Who would you have discussed it with that g
Liney .
.'- A i \i

MARY ELIZASETM TAYLOR
COURT REESRTCZR
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AKimball - Direct 114.

;sworn, testified as follows:

Viously duly

HORACE W. KIMBALL, being

IRECT EXAMINATION

‘educational background? .

‘Master's in Education, PK.D. in Foreign Affairs. -

A

Q
A

;preSident of Telum, Incorporated..

Q Would you state your full name, please?
A Horace Whitngy Kimball. -

Q- And where is your place of residence?

A Phoenix, Arizona.

Q- - Briefly, Mr. Kimball, what is your

I have a B.S. in Political Science, a

So, now, what is your present occupation?

I am vice president, assistzant to the.

And how long have. you occupied that position?.

A little, going on four years.

idevelopment of pro

!
'
1
:

contract

t

i

| .
iCarter ex

.
?Ethbit Number 3, which is

the puz

dtors relative to the - plece of land 31tuated\at tthe

What are your duties in that position?

They are varied, but primarily, in

ties and building locatiéns, new locations.

All rig

dse ‘entered into between Tek Inc. and the

?

Y. 103 T~ |
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Kimball - Direct

city manégef king him - -

q

:and sewer?

i A

i Tequest

A

said, had you undertaken

6 hook on this. facility; weren't. you? .

Yes..

But, subsequently, you were

— e — ——— e et e 0

ied the

wds going along with Ashland, we had talked tg-the

ithout saying specificakly what the manager

~on to the Ashland water

t that time told us that

116.

K

Do you recall who was present at the time

- the ‘application was submitted at ‘the Hanover County office

‘building on June 16, 19787

A

: A

!

Mr. Hanawalt, yourself,

and myself.

And at that time, was Mr. Crawford there?

Yes,” uh-huh. °

- At that time, did Mr. Crawford look ‘through

:thé'plans'that_wefe'submitted?.

. Yes, I distinctly remember you. telling him

to look through the documents submitted and see that everything

iwas there and asked him - - you realized it would take some time

tc rev1ew them thoroughly, ‘but if he ‘saw anything in. arrears -

o partlcularly lf there was any problems with regards to the

i
|zoning and such
n

and hé’said, PNd 'everythlng looked fine.'"

104

And

MARY EL'ZAEETH TAYLCR
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Kimball - Direct

_ — 117.
that is the best to my knowledge of what was said. \
Q- Then, did you go to the building oﬁfiqL&kﬁ;/

. office and file the building permit application?

A

we went down tao - office further; down

. the hall and filed with the ng Inspector. And I think

ed

i Q- A Would you briefly describe for the Court
%thé'type of use to WHich”you'prOPOSE'on'this;féut'this property? .
A We'are'opéfatqrénof'fugl.stops; We mever
fknow“whé; thg'pgfceﬁtage'iS'in diffefeﬂtilbcations as to whether
. trucks use it the most or cars uséyitxthe”most} We are what -
;pedplé'call a discounter in ;hé'fuel market.. ‘We ‘are ‘independents
. that sell to thglggdgfal public and tq,the'man who is operating
ygﬁiél@é’fbr'fuélfat’a subétantial.discohnt:thét"théy cannot . é
. get ~anywh§'re bt through our facilities. 'We build fuel. stops
whicH‘sgfvice’b@th'gasqline’and diesel fuels. - |
Q- Sq;'jﬁst;.géﬁgf@lly;-whét is. proposed for
1-95, 547 . | o

A - It would be ‘a fuel stop. If I remember .

e i+ soemviete e obsemts e imem mem b SheSimem

;corfedtly, it would vary somewhat on different locations.  |There
will be, I think,” six pumps for-diesel and-three double pumps

for’gasolinéﬁ )

105

e
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Kimball - Direct/Cross

120.

i

" knowledge, ény other representative of Telum, Inc. notified that

Q Prior to May 7, 1979, were you, or to your

' the zoning was not proper in this case for the use ‘intended?
i
i

A No.

BY

!
i

i
|

i
.
i1t

i

' were told outrigh:

! from that time

MR. ELLIS: That is all the questions

CROSS EXAMINATION
MR. TRIBLE:

qQ

at any fyrther time.

THE COURT: Mr. Trible? ////

r; Kimball; you stated that you were led

roblems other than

don't re-=

166

uld be no-Zoniig/p
' the meeting with Mr. Crawfqrd that you have already discussed.

arding whether the zoning WQS‘appropriate'dr not; you, you seﬁfi

MARY ELIZASETH TAYLOR
COURT REPORTER
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Kimball - Cross

Selling gasoline and diesel.

ady
rd

exr

124.

Q Would you mind looking at the plans an
giving me a description, a more detailed description of what
~you intend to put on there. I refer to Exhibit - -

THE COURT: Fourteen, I believe it is.

MR. TRIBLE: Ten.

THE COURT: He is looking at 14, I belj

it is. . .

MR. 1TRIBLE: Fourteen.
: BY MR. TRIBLE: (Continued)
i ,
3 -
H

: submitted along with ‘the application.
|

| ' A There is two islands for fuel, ome for
diesel and one for gas and a small kiosk, 16 by 38 by 6 ing
Q - Could you tell how much storage for.die

| . Lo :
i you will have in that facility?

L

These would be the building plans that

107

Leve

you

hes.

sel

MAY ELIZASETH TAYLCR
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Kimball - Cross . 125;

A The plans show four.24 gallon ﬁiesel.

Q Eighty thousand gallons?

A Right.

Q How much gas storage?

A It looks like '32,000.

Q Thirty-two thousand gallons? .

A (Indicating in the affirmative).

Q With reference to the building permit; would

gyou refer to the'building perﬁit_which'is also included in that

:packet, the yellow document, the buiiding permit application,

;which'I believe that you have signed. 'Would you read the

. description in the building permit application as to the use

fthat you proposed to put ‘the property And specifically the

e e e o

line you have got the name of owner.

A "Self-service filling station.”
>

And the:rest of it? J

13— FE SRR )

PLB I don't. kriow what that is.
I think that 'is plumbing.
“"And wiring. ~INST, two gaS‘islands;"

Two gas islands?

> o > o > o

(Indicating in the affirmative).
} Q. Do you think that adequately describes the
use that you have'épplied for here? . o - I mgu

. i
A I imagine it will be better to put one ‘diesel:

408
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Kimball - Cross

| 126.

" and one gas instead of two gas islands. But I didn't write it

in there. That is not my handwriting.

Q It is your application that you made. | Who
Esigned the application?

i A I signed it. But I don't know when this

!

i1 didn't write it. That is not my handwriting.

- £illing stations?

A Yes, we did.
Q How many do you operate?
A - Sixty to eighty.

! was written. You know, you could have ‘done it after I signed it..

Q Does your company operate other self-service

|

_ Elkton,
ione 'you propose here?

!
i

'different..

!
!
|
ii
l

A Nd;' ittle dissimilar. Well, designs| are

Q : Where is the closest one here to Hanovejz////

To Hanover? I don't know whether it wduld

LY
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a station here. We have, you know, maybe the Court will
/
' see othexwise, but we have always felt that we were 100 percent

right and, u know, we have pursued what we feel is Tight.

{
t'That is why we

e doing it, if that answers yo question.

. Q
MR. TRIBLE: Thag is all I have.
MR. ELLIS: are through with Mr. Kimball,

We call our next wifness; . Millikan.

TNESS STOOD ASIDE

GLEN THOMAS MILLIKAN, JR., beidg previously

testified as follows:

DIRECT EXAMINATION

. Q Would you state your name, please? ;

Glen Thomas Millikan, Jr.- - L= -

A :
Q " Where is your place of resideni:i/’,/;/’//f’.
A . 15916 Franklin Lane, Mechanics le, ;

- I was educated at the College o
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Millikan - Direct 136.

= | ——
onwealth University and the niﬁg;;;;;/of

;Richmond. I have a Master mmaézEEI/j’j/u

' Q you know - - What our degrees| you

from William & Mary and VCU?

MR. TRIBLE: I will stipulate that he

expert planner.

is an

THE COURT:

LLIS:

That is' s

Is that sufficient, Mr. Ellis?

icient, Your Honor.

Q What is your present occupation?

A A realtor with Joyner & Company Realtors.

Q How long have you been so occupied?

A Approximately 15 months.

Q Starting with your present occupation, would

A

you go back step by

A Yes, between

iqf planning for Hanover County. From 19 and 72 and '74,
i )

director of planning in New Kent

Hanover County.

Q All right, sir. Now, at my request,

‘you prepare an exhibit reflecting the course of Route I-§

through Hanover County?

step what your previous occupations were?
1 was

i the later part of 1969 to 1972, I was a staff planner with

1974 and 1978, I was director

County and from, I believe,

did

i
111 »
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Millikan - Direct 150.

NELLIS: (Continued)

" Do you have another sheet %ifig/fhat?

The next sheet is simply tHe Tax Map of the

H
1Y
H‘
-
H
H
- {D
[a %8
T
o
m
{n]
fu
(oW
[a ]
e
cr
e
(o}
[a]
=t
(o]

|
. the ‘addition was,

approximately?
The addition was for motel its and
. appro

6d by site plans in 1976, recordation date of 2M7/76,

Flat Book was. 31, Page 18.

? Q Mr. Millikan, under the Hanover County
onning Ordinance,. can non-conforming use be enlarged?

A " No..

—— - ... ...MR. ELLIS: I ask that.the witness resume

)

his sedt at ithe present time. ’

THE COURT: - A1l right.--Let'sdrgue

: Mr. TribleXg objection to the exhiBit as to relevancy,

and all the testigony .to Mr< Millikan.

- MR. ELLIS: ~He_didn't make his objection

until we were aTmost through™{t. -
THE COURT: That would ifelude the last -
c ple'of pages.. Why is this relevant, Ellis?

- MR.. ELLIS: Your Honor, it's relevant™

112
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!
!

i}/m. ELLIS: (Continued)

—

ing to let it in. The objection is

overrule

you, Your Honor.

4

initialed and da

.

]
H

2 made by Telum, Incorporated, for the iﬁprovements at the

; southeastern quadrant of I-95 and 54, Mr. Millikan?

. v - > 2 - — o i—— Ao

Q ' Now, are you familiar with the application

A Yes, I am.

Q In your opinion, is that use as applied for

(1]

permitted under the Hanover County Zoning Ordinance in th

-

zone?

A Yes, it is.

Would you tell me why that is your opinion?

A - - In tHé”B-3 zone 0of the County Zoning

Ordinance, you have permitted uses. , The Hanover Coumnty Z#ning

Ordinance spells forth a number of uses that can be made in

B-3

interchanges. And I think it's relevant and l////////

the districts. The:ordinance 1s an inclusive ordinance, anything:

that is so stipulated in the text can be built within thdt

district. The district allows filling stations so long as

A

113

-
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bulk of the flammable liquids are underground. It defines

~filling stations as'any place of business with pumps and:under-

. ground. storage tanks, having as its purpose the servicing

iat retail of motor vehicles with fuels and lubricants, and
i

:including a general repair shop, paint or body shop, machine shop,

: vulcanizing shop or any operation requiring the removal or

;installation of radiator, engine, cylinder head, crankcase,
étransmission, differential, fenders, doors, bumpers, grills,
%glass, or other body parts, or any body repairing or painting.”
| Therefore; since the truck is.a motor
vehicle and trucks.may be serviced, and fueling and lubrication

:is a service, therefore, trucksservicing, fueling and lubricatiom

- must be allowed under the B-3 zone.

Q - Now, were you employed by the County of

- Hanover

i

n your position as_ director of planning when the- 1574

i amendments toNthe ordinance were made? -

trucking“ in fhe'prefatory remagrks prohibit the type of use

as appligdAfof bf Telum i; ' ' !
‘ A , N refatory remarks .

within the Zonii tes of adjectives

that attempf to describe things_ that are associated with retail

sses and to identify those ‘activities that are, can

114
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7

with retail operations versus those associated with

nufacturing. The B-3 general business digtri

district. And there” wexe certain uses that wer

retail and jus

THE COURT: All right, sir.\ Go ahead

. Ellis. -

ct 1is

ithin

" think,

ertain
zoning

e

to describe™he difference between

P

MR. ELLIS: (Continued)

Q . Referring you to Exhibit 10, the next|to

; the 1asF page which is a building permit dated 5/28/76; wgs
é that bﬁildgng permit granfed while you were director of ;
E planning for Hanmover County? - - = ‘v_,_i Lo E
; A' Let me find th;t one, 5/28/76. :
Q Next to the last page it should - - lt's 2
i

ar rmomara ——e s geame o s

——. e o oh e emeae i i tate s emme chbe s

in the name of Lynn Tyler and Don Carter.

A ~Yes, I have it.

Q | You are - -
A You are, yes. -~ SRR

Q Was that building permit granted while you

e ae et mm e s wes -« aem e
Vo .

MARY EXITABETM TAYLCR
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~were director of planning of Hanover County?

A Yes, it was.
Q Could you tell us what that was for?
A A Fast gas station located on the east

side of U.S. Route 1, which would be the northbound lane,

appfoximately at the intersection of Route 637 at Lee Road and

U.S. Route 301. -

Q What_was the zoning at that.particular
location?

A .B~3.

Q " I refer you to the next pége, which is

dated June 9, 1978, in the name of the owner, Bradley Brothers,

: Incorporated, and it refers to a self=service’gas and. .

convenience store. I ask you, are you familiar with that
particular sitg_ggd“thé operation?

A "Yes, ﬁhis.particular site is very near my
home, in fact, it's about three blocks from my hqme: it is a
self-service.gas station and convenience store.

Q ' What is the zoning on that particular

location?

A I believe it's B-3 as well.

ard relative to applT ns for

MARY ZLIZAZETH TAYLOR
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N

.+ Control B

g be achieved wi

!

- continue with the p

i at the hearing in Ashland on

4

In,

case before the Water Cont

ui'know, dealings that I had had, both with the Wateﬁ////);7.

rd and other State agencies, if the use cpdld not
in the county, it was pointlessfor them to

it processing.

Q Mr. Mdllikan, did-you happen to be present

application of Telum in this

‘before the Watex Control Board, no.

MR. ELLIS: I have no other questions.

THE COURT: Before you cross amine,

L

Mr. Trible, because you might want to ask amother

"~

question, Mr. Ellis. : : .

N,

Mr. Millikan, had the County ordinance EééﬁA
changed to require the'recqrdation of the site plans
while you were still here?

THE WITNESS:  Yes, Your Homor, it nad been. .

THE COURI: In the process that you went
through, in your 6ffice at the.time you were here,
and after ﬁhéjredordation of the site plans was
required,}wés.your process such that the site pian
‘could ﬁave'been recorded for a use that was not| in
a prqpef zone?

THE WITNESS: ©No. Our process was, we

. checked the zoning of it;‘of the property, and the

117
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! BY MR. ELLIS: (Continued)

application that was submitted by the applicant.
They weren't correct, we did not expend our time to
continue a review of it. It was pointless.

THE COURT: All right, sir.

Anything on that, Mr. Ellis?

MR. ELLIS: .Yés, I wquld like to follow up.

Q Then, I take it from your:answers to the

: Court's questions, if thg-zoning'was not proper, you would not

. have recorded the site plan?

A No, sir. We would hold the plans in

i abeyance pending a zoning change. But we did not expend time

- to review and, certainly, not record site plans for a use that

couldn't be built. - I think that would have been very poor.

. truckstops,

MR. ELLIS: That is all the questions . §

THE COURT: . A1l right, Mr.

BY MR. TRIBLE:

Q- . Millikan, you made~xeference to four
elieve, in your presentation; one s Jarrell's,:

as we come down the other, would be Truckstops o

118
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;/}llustrations that you gave me, not to what you - - \\\\\\\:

t:uck traffic does.

Q' aying that, as I interpret

are mno more, no

Not necessarily. I was referring toNthe

- i - — i te e e s e

i
!
!
!
!
i

Q . Then would you say a facility that th
six diesgl tanks‘that.had'stofége capaciﬁy.for 80,000 gallons
of diesel fuel, that had three islands for_éasoline with
storage'capacitylof 20,000 gallons of gasoline fuel; would
you say that facility is geared primarily for heavy truck, f
for heavy truck traffic? ”

A .I would say it was geared toward truck

traffic, yes;

. Heavier trucks that use diesel o

acre piece of land? =~ %
A clarifilcation

. would like a little

MARY ELIZASETH TAYLSR
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e

Let me ask the questioms. ///’

MR. ELLIS: If the wiydoesn't
? understand the questions, Your Honor, he is entitled

to be clarified. en he - gives an answer,--= He doesn't

know whether he mea alf-ton pickup or 18-wheeler é

when he'séid avy trucking. ;

HE COURT: Mr.. Trible, tan you define - -

MR. TRIBLE: Eighteen wheeler

. TRIBLE: (Continued)

Q Would you expect 18-wheelers in a facility,
predominantly 18-wheelers in a facility as I described?

A . I would.expect predominantly 18-wheelers

as well as your standard van-type truck. As far as the

breakdown, I don't have the experience in knowing, you know,

the mix that ig‘gqing ta bg_-'f:I was going to say the mix
| between your van-type truck which is diesel powered and your

.ls-wheeler; which is primarily‘tractor and trailer. And with

the research generals of diesel for a viable fuel for S
automot¥ive, I think that brings us into another problem in'my

own mind.

Would you, as an expert on_the HamoVer

County ordinance ‘and as_- er;—des ibe.théfgeneral

1<0

o
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A No, sir, I could not approve it until\the
ed1th Department has approved it. \\\\\\
~

Q Mr. Bowles, how long have you been the -

: building official in Hanover County?

A About 17 years and eight months.

q Would you describe - - Are you familiar ,
with the plans for the Telum application, for the Telum ;
facility? ' g

A Yes, sir.

Q Wbuld.you describe fhg facilities? ;

A The first page I am loqking at now is ;

. r——————— taw r e

systems?
The Hanover County Health-Department!|
Q
for the sewer system?
A No, si not.

- Q Wo it be fair to

What agency or department approves sgwer:

ToNthis date, have you received approval

ay, would you state

whether or not everything else was in order Imcluding zoning}

could you, this time, approve the building permit?

189.

the page with the construction plan of the cashier's booth

toilet facilities. And it is 38 foot, six by sixteen foot

and

depth and that building has in it eqﬁipment room, -office -

1

i
and women's rest rooms, a hall, and an open space for the cashier.

21

|
J
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‘On this same plan, there is a canopy on there that states it's

[}

:30 foot by 174 foot. And there is, also, another canopy on

® ‘here that is 30 foot by 74 foot. Those are the construction

s+ !plans that are shown on here.
5 Q Plumbing?

& A It, also, has four tanks, underground tanks, i

. ¢

7 :20,000 gallon tanks there and for diesel fuel. And it has two,

a 12,000 gallon gasoline tanks and one 8,000 gallon storage tank
s %there'for gasoline.
o . Q Considering your ékpefience'as a building
- official over 18 years, would you say that the primary purpose

\!2 ‘for this facility is a dispensing of diesel fuel or gas fuel?

MR. ELLIS: Your Honor, I would object

to that. It's not a building code question. H

[{}}

described the facility and I think theCourt

what conclusions it may from it.

17 Z _ : COURT : Have#iiégza testimony from
18 1 either Mr. Bowles™Qr Mr. BhWillips before that the

| o Ll . .
19 | capacity of the tank e not important 'as the time

| X |

|

2 ! of deliveries or“something that nature?

2 .. TRIBLE: The point K am trying to make,
; | @

22 onor, is - - :

THE COURT: ‘Yes, sir, but is Mr. ﬁdgifé;.'

as..a building insp'ectOf, qualified? 12\2\

MARY ELIZASETH TAYLOR
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to types of
I would think he woyld b
Does your objection

expert?

MR. TRIBLE:

He hés reviewed ev:ji/ﬁxpé
County

ildings and what ey are used for,
‘an expert in that field.
whether or not he is an

. ELLIS: It goes to everything.

THE COURT: All right. Mr. EL

going to overrule your objection and let him festify.

\\.
.,
s

e

. storage ‘tanks, it’ssS0,0dOggallbns of diesel to 32;000 of

gasoline and I would presume that the greatest use would be

A

(Continued) From the ‘evidence here, éhe

;of_dieSel fuel.

L Q - Considering your experience in fuel, ﬁig////:
i ‘ - ' . : - ;
. does this~deliver from, say, . a facility, which I am s ré/you
%revieWed many times that it dispenses primarily gégg;gj;? .
! ‘A Well, usually gasolipe service stations ;
z | - ' - S |
‘and gasoline pumping facilitie 6T instance, is Bradley and |
;Boswell use an acre or les :

Q" w much is involved thexe?
A I think 11 acres aS'state;\;;\Ehis: i
ion, 1l acres of land. N |
' 123\4
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Q When you were employed by Hanover County,

" what were your duties?

A My duties included reviewing all subdivision

irequests and reviewing site plan applications. And, generally,

. assisting in any other way.

i Q What were your duties with regard to

5buildiﬁg permits?

A Ndne: My only relationship to building

permits had to deal with a development ‘that required a site

plan, had to have that site plan Before-the building permit
could be signed; Frank Duntar, the";oning administrator who
;signed the building permit, would always check with me to make
' sure it had been completed.-
Q . Do you recall whether or not you discussed
"with Mr. Dennis Beard the use of the property including the

site plan?

A I recall discussiﬁg it with him on a phone

. conversation perhaps 'a couple times in which Dennis would ask

me what thé'situation’wés; And I would, basically, tell him

that I didn't know what the situation was because as I

understood the circumstances, there was conclusion, not

conclusion, but there was an understanding that the zoning

— e e o4

t may not have been proper for the requested use. Them, I

indicated - - I did not know, basically, when we discussed it;

L
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Johnston - Direct _ ) 196.
Q This was sometime after the application

was made? I think the application was made June 16, 1977|

! A As I recall it, the conversations occurred

. after the application. Dennis would be calling me to see | what

.
‘

i the status of the site plan review was and I would have told

| him, you know, if there were any problems with it - - and,

' I believe,

i
i

EqueStion and at that time, I didn't know too much about it

‘but I woul

i

wrote to Mr. Beard dated July 28, 1978, regarding that site

iplan?

A

and he would have asked me ‘about the whole zoning

d give him what I understood to be the situatiom.

Q- Are you familiar with 'a letter that ydu.

, familiar with the letter.

wrote that letter, did you’kﬁow*Whéthéf or not the property
-was properly zoned for the use that it was contemplated?

A

|

‘on in the

‘yourself, concerning that question. But as I recall, a
i -

i coineiding when the ‘site plan was reviewed. And when the -

—

]

e

Q- "At any time up until the ‘time that you

2’

office Beﬁwééﬁ.pr'and quk'and; I believe,

.position as time went on. I don't know exactly the timing|of

discussions and the decision was everntually made in regard|to

In which I listed the ways, yes, I am

No, I did not. There was discussion gping

alsol, .

‘ N - - N - . . . - . . . - . . . L :
.determination had not been.made . I.was:not .aware-of any specific.

[EUSIRIFIEI PR
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zoning, I don't know how that time worked out; At a certain
ltime; there was an indecision and then they decided it was
;appropriate; I don't recall except, generally speaking, I only
%recall that thé'site'plan; when he was reviewing the site plan,

| the issue of zoning had not been finally determined.

t
i -. Q . T would like to hand you a copy of that
élett'f; if I could, which is Exhibit something or another.

%I don'tMave a very good list of'thdsé'eXhibits; If T cbuld
%get numbers\from somecne else. 'ﬁumbeﬁ 5. Is'thiS/ﬁ/{etteﬁ

that you wrote)\ a copy of, that you wrote to Mr.

A Yes, it is.
Q nsidering the third page of the letter,

. the last paragraph, no, e next to the last paragraph, - -

MR.. ELLES: Secord page or third page?

MR.. TRIBLE:\ Third pagéi— - second page,

.i next to the last pagagraph. : g

!

BY MR.. TRIBLE: (Conti

; . QT
! A

'into a final &ite plan, recordation in the Clerk o

%Court Off]

| Q° Would you state whether or not under amy

' .- : \\' ’
! t/of circumstances, if-these.were-compliedwith that. you would |
L : . - 126 AN
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200.

"DO
And the

| because

all nine of those

‘ther

If you had received

THE COUR

statemen

THE WITNESS: No, I wouldn't hawe.

THE COURT: All right, go ahead, M

. BY'MR.. TRIBLE: (Continued)

And if they said, if they accepted that and the]
said - - and we explained it to them;'and the
gueSs; "Yqu're'right:"'then I could as%" hem,
u want to go ahead and record the/gzte pan?"
easonable answer would have€ been, '"'No,
would have been ng’ point to submit
thé'copieS‘t;\§é. the fee b
€<;i'phfase'it'this way:

site plan that incorporate

into tHe Clerk's. Office ‘and recorded

ause - -

together with five|

?

N

N

7

said,

T

h
j Q- Were you present at a June 16, 1978 meeting T
%With'Boy Cfawford attended by a Mr. Kimball and a representativej
%of TeIum: who was a repreSeﬁtative'of'TéIum;'Mr: Hanawalt; along§
%with Mr. EIlis in which the building permit for Telum was | 4
;discuSSed?.
; A Yesz sir. - U o
i Q" Do you recall a discussion with regard to ;
| 137 |
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Johnston - Direct 201.

the use to which Telum proposed to put the property?
A Yeéz sir.

; Q Do you recall whether or not Mr. Crawford
ispecifically stated that a truckstop would be ‘authorized in a
%B-B zone? .
i A I recall Roy stating that he was not sure
éwhethér - -.that he was unsure. He 'did not say positively or
%negatively one way or the other. I just recall him saying

'he, frankly, just didn't know.
Q Would you state whether or not you ever

discussed the matter of the zoning with Mr. Crawford subsequent

‘to the meeting of June 16, 19787
; A I am sure I did at several different
~instances. Immediately subsequent to the meeting, I recall

zdiscuSSrng it briefly with Roy and saying, you know, "What do
}you‘think;",beCause he did not staﬁe; he 'did not state an 3
Eopinion'during the meeting. And I wanted to ask him after the
;meéting was over with, just to - -
- - :
1
i
|

Q- " Immediately subsequent to the meeting
'he ‘decided o

!

% : A wanted to pursue :
gthat'indediSidn with him so T éould understand as best
EI.cduld determine ’
gundedided

o what level he had ¢

ot
o}
fae)
m
p
fo
(7

e 'did not’ see how it was permitted in

MARY ELIZAZETH TAYLOR
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1 down-zone the property;

Yes, sir.

9

3 Q And so, it would be fair to assume that

4 : prior to July the 28th, you sent out inquiries to the department

s members relative to the use to which the site was to be put

i in the site plan?

(]

A : Yes; sir;
a | Q- You inéluded those ‘comments or several of
s | the comments that you received from the various departments
1o with your letter?

A Yes, sir.
12 g Q- Do you recall when this period of indecision,

s :with Tespect to this application, terminated?

b

A I do not recall any specific date.

tn

Q Would it be fair to say it may have been

}in the ate summer or early fall of 19782
| A Yes, but. I do not recall a specific date,
ibut T do remember after Roy had, and York and Mr. Trible had

t
| 4 :
1o 1 discussed the matter, that it seemed apparent to them that-it-

27 Q- And do you know whether or not there was -
., (any writtem communication to Mr. Beard or Mr. Kimball or any

,» |OtheT representative of Telum; thé period of indecision had "~

-~

.. |terminated and that the 'decision had been made that they :ouldn'q

129 |
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Johnston - Direct Crawford (Recalled) - Direct 208.

put this use on that property?
A I am not aware of when and if or how that

» occurred. I am only aware that the decision was made.

THE COURT: Redirect, Mr. Trible?
MR. TRIBLE: No, Your Honor.

THE COURT: May Mr. Johnston be execysed?

-

MR. TRIBLE: Yes.
THE COURT: May he be excused and go home?
MR. TRIBLE: Yes.

THE WITNESS: Thank you.

MR. TRIBLE: r. Crawford.

-sworn, was recalled

i

i BY MR. TRIBLE:
b .

Q-

-and occupatjon?

Roy W. Crawford, Principal Planner, ‘Hanover

— s e IR - [ - ———

Are you familiar with the proposal by the

130
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Crawford (Recalled) - Direct 2}9;
/‘.
Yes, sir, it is correct.

. ’ \
3 Q Were you present at a June 29, 1978 meeting
éof the Planning Commission in which they considered the rezoning
éoflthét particular section of 54 and 95 from a B-3 to a B-27

! ' - .

: A Yes, sir, I was.

Q- Did you give ‘an interpretation of the

i Zoning Ordinance ‘at that time to the Planning Commission |as

; .

. to whether or not a facility, which 'is proposed by the plaintiff,
~would be ‘allowed in a B-37 .

! A - No, sir, I did not.

’ Q You did not state, you did not tell the

. Planning Commission at that time whether or not a facility such
ias.the'y' proposed would be allowed in that zone?

; ' MR. ELLIS: Obﬁedtion; Your Honmor. ' He -

’ just asked thé'queStion and the-witness-said, ''No,

. sir."

|

'BY MR. TRIBLE: ‘(Continued)

| : .

? Q- " Did you give any interpretation of a B-3
lofdina'nce."at that meeting? .

- TA e “Ygs‘;"siﬁi‘. R

Q" Would you give the Court the benefit of
131
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Crawford (Recalled) - Direct ' 211.

your interpretation?

A The interpretation was that a facility
iallowing heavy trucking activity would not bé'permitted in a
iB-3'district.
. Q Do you recall whether Mr. Ellis or any
grepresentative'from'Télﬁm corporation were at that meeting?
; A Yes; s;r.
Q And at that.timef will you state whether
gor not you had Ehé'reéponsibility for the final interpretation
éof the Zoning Ordinance?

A Yes, sir, I did.

E\\\\ MR. TRIBLE: That is all the ‘questions

MR. ELLIS: I have no questions,
THE COURT: You may, Mr. S;awford, be

. excused now!
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'~ .a realtor?

Cullen - Direct

CHRISTOPHER J. CULLEN, bein
"sworn, testified as follows™

EXAMINATION

Q

occupation for the record,.please?

A

‘real estate salesman.

. Q-

I am Christopher J. Cullen, and I am a

Mr. Cullen, would you give your name and

What was your occupation before you became

DVer.

A I was a planner for the County of Hanc
For what period of time were you plannér? d

A From June of '73, June 18, 1973 to the
;end of Decegber, 1977.
! | ‘Q What waé the capacity that ydu served witﬁ
éthem during those periods of time?
' A Well,\L started oyt as Count; planner and
%dealt primarily with, we had a' o“man staff at tﬁe time, | the

‘director and myself, and I dedlt prigarily with reviewing
! ' 4
:subdivisions, enforcing
]

H

i . cos
tapproving subdivis
1

e Zoning Ordinagce, reviewing and

zwork in rezonizg. Then I became a principél planner and got

ns, building permits, and\doing some case

imore invo

ed into, I was in charge of the durrent plannipg

sect¥on, so to speak, where we reviewed the site plan, use pe

133
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Cullen - Direct

215.

with anyone?" -

7

e

e

MR. TRIBLE: He said, "Yes, it wag with

COURT: Thatﬁiii/aftef you asked two
or three questions about e quadrant, both southwest

and southeast quadrant

* BY MR. TRIBLE:

(Corftinued)

Do you recall discussing thisswith a Mr. :

No. a

Do you ever recall discussing in a

i discussion with anybody regarding Telum and saying that a

. particular use would be welcomed in the County of Hanover?

I o B

Q

‘such as that?

No.
Would you have said something like that? f_
No. o : .-

Would you deny ever making a statement

TRIBLE: That is all the questio

MARY ELIZAEETH TAYLOR
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Cullen - Cross 216.

CROSS EXAMINATION /

/

Mr. Cullen, just a few questionsz//l forget

19

4 1 when you u came with Hanover; when was thdt?

o
>

June 18, 1973.

s ! Q . So, you weZ:)y}th the County whlen ?
‘ the 1974 amendments to the Zoning Ordinance were passed; were i

8 | you not?

~

©
. .

Correct.
10 to the late fall or
R ‘did come a time when

12 awalt

With someone, yes.

With someone?

I don't recall it being '76.

I'm sorry, I'm sorry, '78. I will ge

£ my
19 Eﬁates straight. 1In thé'fall of 19777 ;
2¢ é A " Around that time period I discussed it - é
2 .éwith someone, correct, iﬁ tﬁé Town of Ashland. i
22 % Q | And at that time; there was a disqussmon

22 |concerning the fact that the Town had the B-3 zoning at that
o |

22 ilocation which was the same as the County's own zoning; is that

| . 134
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Cullen - Cross 217.

‘not correct?

A Right.
ﬁ Q You understood that to be the fact through-
, the annexation proceeding; is that correct?
! A Yes.
| :
i . Q When you had that discussion at that time,
édid you not render the ‘advice to whom you were talking that in
%your opinioﬁ the use ‘that Telum had applied for in Ashland
gwas pérmitted in that B-3 zone?

A Yes, I indicated that.

THE COURT: Redirect, Mr. Trible? ////
MR. TRIBLE: No questionms. ///

THE COURT: May Mr. Cullen be excdsed?

MR. TRIBLE: Yes, Your Honor
COURT: You are excused, Mr. Cullen.

TNESS: (Indigdting in the affirmative):.

< TRIBLE: Mr. Phill

MARY ELIZASETH TAYLOR
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Phillips (Recalled) - Direct

. sworm, was recalle

218.

d testifiedki;/fg}}Qw :
TION

BY MR. TRIBLE:

Q

cord, please?

YORK LEE PHILLIPS, being previously duly

Could you, again, state your~name for

/

o

A My name is York Lee Phillips.

Q Your age?

A I am 31I.

Q And your occupation?

A I am the Director of Planning for H
ECounty. |
A Q How long ﬁave'you been employed in

, capacity in Hanover County?

A Since July, approximately, 11 of 19

Q Where were you prior to coming with
County? -

A I was the director of planning for

City of Northamptdﬁ;l Massachusetts.

Q o .How'long were you with Northamptan?
A . I was thére'five'years;

Q How large 'a city is Northampton?
A Northampton has a population of abo

32,500 or 33,000.

anover

that

78\

the -

the

ut

136
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Phillips (Recalled) - Direct 219.

Q

to Northampton?

A

Q
A
Q
A

Where were you employed prior to coming

I was with the County of Fairfax, Virginia.
How long were you there?

I was there four years.

What were your duties there?

.

I worked in two different agencies. I was

in the Division of Land Use Administration, which had primary

responsibility for processing of rezoning applicatioms,

applications for special permits and special exceptions

. carrying out small areas, studies related to zoning applications.

: Subsequent, I was with the Office of Comprehensive Planning

‘in a similar type of capacity, that is dealing with zoning

+
]
.

ordinance, development of the zoning ordinance and the Teview

of applications for zoning related matters.

Q
A

Would you give your educational background?

I have a Bachelor of Urban Planning Degree

from the University of Illinois, and a Master's of Urban

Affairs ﬁegfeé'from Virginia Tech.

Q-

Are you a member of any professional

: planning associations and societies?

MR. ELLIS: Your Honor, we stipulate he

is similérly qualified as Mr. Millikan as an expert.

T: -Is that s
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zoning includes
within the Zoning Ordinance.

also, the way the::

Phillips (Recalled) - Direct

only those ‘concerns, but

“ess works "in Hanover

y impression that thi

ty, how . .

l’fEEGI;;Z;ns

s 1is,

fevised site plans submitted by Mr. Beard, would you stat:

In the case of the Telum proposal in

whether or not a site'planhrevieW‘is required under the Zoning

A

: Ordinance 'of Hanover County?

It's my belief that based on the facility

shown on that plan, speaking of the May 7, 1979 plan, is that

: the one you are interested in, a site plan approval would

zbe'required.

not

Q

Why then do you suppose there is a si

plan rewiew in this instance?

Your Honor.

A

i office wigh regard to site plans?

know Mr.

I beIieve'éou

e

I really can only speculate, but, - -/

MR. ELLIS: I object to him speculating,

Beard? . . _

>
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Phillips (Recalled) - Direct 222,

Would you state that YMr. Beard is fﬁSZZ;;://
ordinance of Hanover County?///////

4

Q Mr. Phillz ate whether or not you

‘with the site pl

A

o
W]
<
(14
o
(V]
A
(o}
0N
(e}
[\]
n
e
o]
ja)
(W
o
®
J
iy
m
[a}
Hh
O
H
rt
f= o
(14

I have reviewed those plans, yes, sir.

Q- Would you describe the facility that's

. represented in the site plan, and you can make reference to
the site plan, which is Exhibit - -

‘THE'COURT: Fourteen.

BY MR. TRIBLE: ({(Continued)

Q Fourteen. :
A I have befor; ﬁe'thé'glans submitted May 7,
éof '79. Shall I deal with that one? .. - 3
| Q _ | Those ‘are the latest pléns that your office
‘has?. |
E A Yes, sir.’
% Q- ' DeScribe'tﬁé'facilities as depictéd on the
%plan:'
' A_ The plan depicts.two canopies, one désignated

.as’ covering 64 by 8 diesel.islands.adjacent to four, 20;000
i A _ . - o
:gallon diesel storage ‘tanks. The other covering three, -4 2{ 12

MARY ELIZASETH TATLCOR
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Phillips (Recalled) - Direct

223.

. foot gasoline islands adjacent to two, 12,000 gallon and gmne

58,000 gallon storage tank; There is, also, a, what is

t

idescribed as a kiosk ‘and snack bar. It mentions our
i 4 .
' approximate 30 by 60; as I recall. There are 27 parking

"which ‘surrounds the facilities. There is a roadway or a

an intersection with Route 54, Eést of I-95.

S

Q Given the proposed facility as you haye

ideScribed it as it was depicted on the site plan, would you,

‘please, as an expert in land use, give your opinion as to

. character of‘thé'facility?»

spaces, there is a large surfaced area, rather substantial

. area appears to be in the vicinity of seven or eight acres,

; long entrance access road which leads out the northeast to

the

A : The facility appears to be one that would

ibe characterized by frequent heavy truck traffic in that there

iare'a number of islands, a number of islands for providing

T diesel fuel, which is usually for use.by larger .trucks. There o

'are, also, appears to be relatively little else on the
i : .

‘ the use would, also, have a characteristic of general rating

N

:

!achieVe this ‘development, there would be 'a substantial ame

%ProPerty aside:ffom‘a.Small snaék'Bér and the gasoline‘isiand

. that would be attractive to any particular use. As I said,

substantial amount of runoff. It appedrs that :in order to

\J
J

to s eee

gthé'area is, which is surfaced, is rather large. Conseéuently,

unt

0

'
'
bt ata—s s e

14

. MARY ELIZABEETH TAYLOR




[M]

w

o

0

21

Phillips (Recalled) - Direct 224,

of tree cutting. The use would be rather obvious to persons
ilocated off the site to the north and the west.

Q Mr. Phillips, have you had occasion to
Zview a Bingo Station in Elkton, Maryland?

)
i
H

i A Yes, I have.

; Q Would you say that filling station is

i similar in character to this particular one? .

é A Thé'facility as shown on the site plan
.is very similar to the facilities that I viewed at the Bingo

;Filling Station or activity in Elkton, Maryland.

Q When did you view this?

A I was there on Tuesday, the 4th of
;Septembef.
' Q ' Would you describe what you saw? And I

13

know that you have some pictures. Would you describe what you

v : . .
| saw, what you saw using pictures? .

—~=~° " MR. ELLIS: - I am going-to - - The -

MARY ELIZASETH TAYLOR
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description, I don't ‘think they are Teleyv
i d that they
l diffefeﬁt'opéfation
| are Testricting this case
T to the appli€ation as submitt
) - THE COURT: Mr. Phillips ‘just_got through - -
tegtifying after looking at this site plan that g
14|
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Phillips (Recalled) - Direct

225.

they are similar. I am overruling your objectio:

-

and lettivg him testify.

a slide show?

THE COURT: Let's recess for five minu

E: A short recess was held.

Pfeaan been requested to descdgibe what he saw in Elkton

If you could proceed, Mr.

Thank you.

THE COURT: Yes, sir; it is continuous

MR. TRIBLE: Your Honor, could we get

Your” Honor, Mr. Phillips ]

o}

tes.

»
V]
0

»

A . (Continued) What I observed in Elkton

‘Maryland, was a facility consisting of three major structu
ithe first being on the right, a canopy with six pump islan
‘dispensing diesel fuel. On the left, a smaller cé#opy Wit

sets of two tons each, each with two pumps dispensing gaso

And a third building you can see in the center in the Tear

r

142
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Phillips (Recalled) -~ Direct 226.

! which is a building. I don't offhand, can't offhand say the

; dimensions, but approximately 30 by 50 or thereabouts feet.

In which is located a snack bar, a seating area for people to
eat. Rest rooms and a place where fuel and food could be paid
for. This is the gasoline dispensing area and a view of the

diesel fuel canopy and dispensing area. This is a closer view

t of the facility which dispenses, which sells food and where

the money is taken. The fuel, the diesel fuel dispensing area
consists, as I said, of six islands, each one apparently

designed to accommodate two trucks. Eadch island has a single

. pump with two hoses, has a Virginia right of facilities for

: minor things, such ‘as cleaning windshields, and so forth.

. And a telephone connected to the place where the person who

i to accommodate ‘turning movements of large trucks. -— - --

-area, both to the rear and .to the fromt, apparently designed

* accepts money works. The peculiar character of the diesel

dispensing area is that it is located so as to have a large

This is the'ére$ to the rear where trucks
approabh'td.érfive'at'thé'fueI dispensing area. The truck in
the background is going off down the Toad, an eﬁtranée'road,
lwhich'gogs out to a state highway, which has an interchange
with Interstate 95. This is a view of thé’gaspline'storage'
area. This 1is one‘automobile'theréi I was there for 45 minutesé

I was there for longer thaﬁ that; but during a period of 45

143
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Phillips (Recalled) - Direct

227.

'minutes when I made a count, there were approximately 20

i trucks serviced and two vehicles at the gasoline pump.

The pumps on the day I was there, there was

;2 single gasoline pump open, the others had signs saying the

pump was not in use. This sequence of pictures shows how

truck would arrive along the surface road, enter the area

?behind the fuel, the truck fuel or the diesel fuel canopy.

i .
i receive servicing and when it was through, depart, coming

the

! . ' - . . . _ . '
:Make 'a turn, a wide turm, into the area underneath the canopy,

out

: the way it came in. I had a couple mere shots of the trucks

.using the 'service road. The service, the access road itseglf

and sign located adjacent to 95 at the heart, at a locatidn

;on the property closest to 95 farthest from the roadway leading

.in from the state highWay; announcing the ‘availability of |fuel.
That is all I had.
|’ . v . / .
* THE COURT: All right. ;
' |
i BY MR. TRI Continued) : :
Q "Mr. Phillips, considering what ‘the plaintiff

ihés applied for in this case and the ‘similar facility such as

i the one in Maryland and the one proposed in Ashland, how

you, as a planner, categorize the use to which the plaint
ihas applied for in this case? ™ 7 — 77777

A - L will categorize the use as a use in

144
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Phillips (Recalled) - Direct 228.

considerable amount of traffic is evident. Not unlike a

- truckstop, I would say.

Q How would you define a truckstop?

A I would define a truckstop as being a
facility where fuel and minor servicing is provided for,
principally for trucks. I would, in that case; categorize
a truck as being a vehicle of over one or two-tons capacify;

I would say. Principaily large vehicles'that use diesel as -

iopposed to gasoline fuel.

Q Mr. Phillips, are you, or are you not

: primarily responsible ‘and finally responsible for the

. termination of the ‘and over the County Zoning Ordinance?

A - I am.

Q Would you give us, give the Court thé'
benefit of your intefpretation of the Zoning Ordinance and
whether or not the use for whiéh'thé'plaintiff has applied
is a use allowed in a B-3 zone; inciuding why or why not?

A ~ Yes, sir. It is and has been my'inter-
ﬁrététion that'thé'use'profosed bysthé'apﬁlicant charéctefized
by what is shown oﬁ'thé:site'plan is not a use allowed in the
B-3 zone. Making thdt'interpretation; I have reviewed the
B-3'zdne'inc;uding both the statement of purpose ‘and infent.
Ihé'useS'speCificélly allowed in the B-3 zone, the character -

of the B-3 'zone as it relates to B-1l, B-2, and the M districts.

145
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Phillips (Recalled) - Direct

[\
N
‘0
.

:M-1, M-2, and M-3. Again, in making that interpretation,
éI was guided by, and am guided by the nature of the wvaric
%uses.allowed in the zone vis-a-vis the nature of the use
iproposed here.

5 Q Would you, with reference to the ordi
%go directly in the ‘interpretation how you arrived at your
%interpretation specifically? .

A ) The B-3 zone allows as a use, I belie

i what is referred to -~ -and I don't have the ordinance he

gMight' I - -

We have the ordinance for reference.

éallows; as a use among other things, a use called a £illii

%station'witﬁ'a provision’that bulk storage of inflammable

llqulds is underground.. By definitiom a filling station :

: - 1 el
. to an automoblle service station, that 'is the term used, ¥
i . .

:éépicts ‘an automobile'sefvice'étation'to being a place of
ibusiness ﬁhére} with pumps ‘and underground storage tanks,
jon and so forth. for tHe purpose of servicing at retail of
'motor vehicles with'fuels'and lubricahts; It's my interp1:
iin that sanse'that ﬁotor'vehicles; badause'of'tha'lead in
paragraph 12, 1 Article V which goes back to the lead in

l
I
i
]
|
!
i
]
L
|
l

paragraph B 3 district that ‘the term "motor vehlcles was

intended to incIude'trucké; primarily large'trucks,'?tich'

us

nance,

Ve,

re.

~3

g

refers

vhich

sO

!
retation,

not- !
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Phillips (Recalled) - Direct 230.

i . . . . . : . .
. more intermittent nature. It was not frequent. While trucks

receive diesel fuel, by virtue of the language which includes
the phrasesor the statement - - I will read the whole thing. '"The
purpose of this district is to provide sufficient space in appro-
priate locations for a wide variety of commercial, automotive,
and miscellaneous service activities, generally serving a wide
area of the County and located particularly along certain exist-
ing major thoroughfares whefé'a general mixture of commercial and
service ‘activity now eXists; but which uses are mot characterized
by eXtensive warehdusing, frequent héavy trucking activity, épen:
storage of material, or the nuisance factors of dust; odor, and
noise;.associated with manufacturing." |

As I said, I, also, look ét other uses in
fhe'B-B'zone; also, the B-1 and B-2 zones. I noted that for
example in the B-2 zone a filling station is allowed as a use
.éhat required, but it is allowed, subjeCt to such a permit. I
‘noted that other uses,’ generally, through the B-1, B-2, B-3 zones,
obviously provide ‘a degree' of truck-related activity. The ‘dis-
tinction being this distiﬂition} I couldn‘t find any deviation

from the ‘distinction being that that trucking activity was of a

might be large, they were not arriving and departing from a
facility on a frequent basis. Conseduedtly, the ‘activity of the '

other uses clearly was not of a character where there would be, '

what I read to be, frequent heavy trucking activity,

147
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IBLE:

That 1S

THE COURT:

Phillips,
you might want to ask along what I am going to

BY THE COURT:

Before you let him go, Mr.

I am going to let you cross examine Him. But

ask.

Q Looking at the 12.1 again.
A Yes, sir.
Q Did you, in your examination,of it, in your

arrival on the job,

. change of 19747

A .Not in so many words, no, sir.
Q- Can
change was made?
A No, sir.

Q The

you elucidate to the Court why the

did you go into thé‘législative histdry of the

'second question is: We interpreted, when

b . :
Mr. Millikan interpreted it, why is the comma after noise in the .

last 1line?

A Sir, it's my reading of this, and I think that

the ‘terms "dust,” "odor," and "noise" are set off by commas so as

to separate them in the phrase, "or the nuisance factors

odor, and noise, associated with manufacturing.' That is

to remember the rules of commas.

Q . Let me ask you another question: If we took

a ten acre site ‘and put in only gas pumps and, say, we pu

MARY ELIZABETH TAYLOR
COURT REPORTER
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- 100 islands and everything else was the same as shown on the

. Telum plan, would that use be allowed B-3?

A : I think the clear distinction is over the

gtrucks and, yes, sir, I think that many islands all dispensing
: :

*

i gasoline would not attract'large'trucké;'héavy truckg; on a
%freguent basis. And thefefgre; I would not fall under the
tEsame'ki'nd of interpretation. I; also, think the character
of the use would be ‘somewhat different as a resulti

| Q What is the disagreement between frequent

-heavy trucking activity and frequent automobile ‘activity?

A Well, sir, the frequent heavy trucks - -
Q- Does it go to traffic control?
A More than that.. I was going to try to

- make ‘a list. The large trucks have caused a number of impacts,
:if you will. I think, among other things; there is a concern
%With'traffic'control‘bédause'trucks move more awkwardly anic
gslowly through intersections." Thérefore: you have more of a
EprobIem with turning movements and it's a well accéptéd
;princible'of'planniﬁé thét itiisAnot sd'muchtthé‘volume'of
%traffic as it is-'the ‘interruption of the flow of traffic
ébédaﬁse’of turning movémeﬁtsi In addition; the large trucks
éare moré; they are,’ also; exhibit considerably more hoisef
%Théy do give off exhaust.” They have-a propéﬁsity; to more of

a propensity to travel at night when they might be mere of a
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_ disturbance. A number of things like these. These ‘are t

- kinds of considerations that would go into drawing up a z

.

i ordinance.’

|
|
! Q How many cars would you have to have

equal a heavy truck?
! A

‘ different equivalents with respect to set standards. Cer

Well, in terms of - - There would be
in terms of length, the degree to which a truck occupies

: three or four to onme. In terms of noise, I am not sure.
. Its function of the number as opposed to some other chara

"istic; that 'is, a dozen automobiles probably couldn't be’

' heard at the same ‘distance. a single ‘truck could be heard|

With respect to - - in other words, with respect to other

things, there would be different degrees, different relat

he

oning

to

tainly,

a lane

of space on a roadway, say, waiting for a’ light, it's probably

~ter-

ionships.

9 T ALl right, sir. Thank you.

. e At ——s Set- e

THE COUR

wanted the full

. ELLIS: I just wan

THE COURT: I understand. "7 °

150

just

three.

MARY ELIZABETH TAYLOR

/|

COURT REPCATER



(V)

[}

u

W

21

23

2a

Phillips (Recalled) - Cross 235.

In the last month?

I can't say specifically
§ Q onth, would it have been

required?

Teviewed the plan once again.

? Q- Of course, you weren't here when the plans
:Wefe'submitte&?.

A That is correct.

Q- Sd; you don't. know why it was required that
. a site:plan be submitted?
' A I can say I don't know why the site plan
iwaS'submi;ted, yes; sir:

Q- And you don't. know why ﬁhe'County officials,
zeVeﬁ aftgf’you’wefe héfe; spent so much“time‘séudying the site

%Plan; do you? . | e -

' A Well, there are two things there and I am
not sure I can spegificaily answer either one of them. Let me '’
ipoint'fhém out. Oné'plén'is'diffefeﬁt'than thé:one'submigted
!previously: I did not look ‘at those plans to see if they
'necessarily met'thé'same'standards: '

o THé'othéf‘boiﬁﬁ"is“tHEt routinely, I beligve}

our office will review 'a plan through 'a normal procedure, if it'}
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is submitted. There is no provision in the site plan review

.process for the rejection of a site plan, I don't believe|

iAnd there is no - - it's a relatively simple process. That is

éfor'the’purposeS'of our office. It merely means receiving

éplanS'and sending them out, taking back the comments, collating

.

the ‘comments and returning them, and so forth, such that I

.even if one had not been required.

b3

Q-

:don't ‘think it would be paffiéularly onerous to pursue a plan

All right. WeIl; assuming, then, that you

.are now correct, or have reached the ‘correct conclusion within

.the last month, no site plam is required, then, insofar ag the

‘Telum application is concerned, assuming that it was in the

;propéf;zoneﬁ All Telum would have to do is be, receive

"clearance from the Health Department that a sewerage plan (was

-approved and its building plans met ‘the BOCA Code; is that not

icorrect, in order to get ‘a building permit? .

t .
f A

" correct.

-

As a practical matter, I think that

is

Q-
I called you

‘motor vehicle.

"A

All right, sir. Now, I believe that

the 'stand as ‘an adverse witness,-you defined,"

or a question I put ta was whether-oTf not a truck was f

at 'is correct.:

And your response was in broad co

tations,

DR
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MR; TRIBLE: I would like to ve a short

recess, i could, Your Honor.

€ess was held.

THE COURT: The Court's. first opinion is -

i that as far as the Court is concerned, there is no
ambiquity in the section of the ordinance that has
been submitted in this case.” And the plan by
whatever name; whether it's called a truckstop or
filling station or fuel stop’éf: if you'will; service

station is allowed in B-3 under the ordinance.

The ‘second thing: is that the Court would rule; also;
that the letter of July thé'28th; from Mr. Johnston;

was ‘a commitment from the County that told the -

landowner if he complied with those nine items, or

how many there were on there, that he would have a

e ammeeren mmm—eemes

site plan and he could use the land. So, the Court '
is of the opinion that ‘the prayer of the amended

petition for mandamus ought to be ‘granted.
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The‘oﬁly addition to the prayer would| be

subject to the items set forth in the answers to

the interrogatories or the ‘admissions in paragraph

six, which ‘are lettered A through J, and since the

Health Department is not a party to this suit,

Mr. Bowles has a right to wait for their approval

from that situation.

I don't know how you draw the order.

I will instruct Mr. Ellis to draw the order. The
Court ‘does not know whether mandamus can be issted
conditionally, but the Court is ordering that it -
will be.. I thank the counsel for fine preparation.
I feel thét‘wéimade'a good record for’bdth'sides.:

And, Mr. Ellis, if you will send your order to Mr.

Trible ‘and let him note his obfédtion; I will enter

it. , ’

MR. ELLIS:.. We had one . further item that_

= th

v,

e sought 'in this case.. "And we believe th

it I T PR
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May 17, 1970

PLAINTIFF'S EXHIBIT 1

VIRGINIA: At an adfourned meeting of the Board of Supervisors for Hanover County

‘held in the Courtroom of the llenry Taylor Wickham Building on the 17th of MHay,
. 1978 at 8 p.m.

Present: MNr. Jecrry P. Owen, Chairman
Mr. A. Page Nuckols
Dr. Robert G. Evans
Mrs. Nina K. Peace : I

Mr, E. C. C, Woods, Jr.

Mr. W, T, Vest

Mr. L. Andrew Duke, Jr.

Mr. leter L. Trible, County Attorney

Mc, John E. Longmire, County Administrator

- s

PEEI

Mr. Owen, Chairman, called the meeting to order and stated that the

firse item on the agenda was the presentation of a petitlon from the Max Meadows

ares residents opposing a truck stop in their area. MNr., John Hendricks, resident
‘of Max Meadows and representing the citizens in this area, came forward and
3:stated his objections to the truck stop and presented the Board with a petition.

' After some discussion, upon motion of Mrs. Peace, seconded by Mr. Woods,
.:the Board unanimously resolved to initiate a rezoning request to have this ;
property rezoned down to B-2, and doth hereby request the Planning Commission E
;(O study the possibility of requiring site-plans of all business development 4 '
‘;and to study the possibility of taking truck stops out of the B-3 zoning. ; !
j It is noted that the Board reruested that the owner of this property H

be notified of this action,

PLAN'ITNG MATTERS

Chairman Owen requested Mr. Roy Crawford, Acting Planning Director, !

28 s,

to come forward and present the planning matters.

Hr, Crawford stated that the Special Exception requests of John Ii,

Hlouchens and Ernest Mitchell had been tabled in an effort to establish hardship

L L PR SRF AP PR

- cases. The County Administrator advised the Board that the Building Inspector '
H .

: had looked at these houses and found them te be unsafe for occupancy due to
o

iéthe deterioration of the flues, timbers and structure, !
3 Upon motion of Mr. Nuckols, seconded by Dr. Evans, the Board adopted - i ¢

;unanlmously the following resolution:

RE IT RYSOLVED that the request of John H. Houchen be and he hereby

apsmTinTas o

w

i
'
i
1
is granted a special exception in accordance with Title I, Article 5, Section | .
i
'

32.6—2-6-2 of the Hanover County Zoning Ordinance, in order to locate a mobile

home for living quarters as a hardship on parcel 40-25, consisting of 2.0 acres, I certify this to be

|
: i
! approximately 0.4 of a mile west of its junction with State Route 677, for a a true C,opy'

:
; ! :
| i

| '

;2

fmore or less, lorcated on a private road off of the north side of State Route 610,

iperiod of one year: said special exception expiring May 31, 1979, and

BE IT RESOLVED that the request of Ernest Mitchell be and he hereby

g is granted a special exception in accordance with Title I, Article S, Section ;iJO ) E . H Clerk
2.6-2-G-2 of the Hanover County Zoning Ordinance in order to park a mobile home Hanover Cou y Board
i {due to a hardship) on part of parcel 29-70, located on the north side of State of Supervisors

iRoute 33, approximately one-half mile east of the intersection of Route 33, and

+Route 617, for a period of one year; said special exception expiring May 31, 1979,
i
A
}

iin by anyone.
+

It 13 noted that the old houses on these locations could not be lived

jud
9
9]
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Mro Phillips then presented C-12-78, o request of the bowind ol Suparviseas,
v, Juln Hendeeichs appeared in Lehalf of the request. He advised thal he repivuented
the citicens of Max Meadows Subdivision. Traffic cupesticon on koute 54, noise and pallution
wele problens he felt would be created by the pryased truck stop.

Mrs. Mildred White also spoke in favorr of the requast, jauinting out how the trucks
would credle trurffic hazards.

¥p. Carter Refo came forward in opposition to the rezoning request and advised the
Bowd that hie 1vipuescited the estate of Elizaleth Carter. He pointed out to the 38oasu that an
error was made in the adwertisenent of the parcel. The aciwage should have been 22.5 acrus
instead of Jb.8l as advertised.

He vave ¢ Leief history of the zoning of tie property, and stated that it would Le
unfair and Jiscrindnatory spot zoning in reverse. le explained how the property would possibly
luse sume: value if it was down zaned to B-2.

¥p. Jack Ellis, Attormey, represencing Tellum, Inc., Cuntract Pwwvhaser cans
forward and stated that he had been assured by the Flanning Of fice that everything was in cider
and the zoning was proper, He stated that the Town of Ashland had backed cut of an agfvenent
10 extend sewer and waler services across I-85 to this locaticn and he was now scuhing a perudt
from the State of Virginia for a small sewage treatnent plant. He stated that the Building
fnspectar had told him that the building permit could be issued as soon as the State jaztmit
was Issued.

M. £1lis Jescribed the proposed develcpment as being a self-service gas ;tation
with 75% truck business and 25% autaucbiles.

M. Sdmund Dedarette, Jr., came forward in opposition, stating that the 19¢3-8-3
zoning vnabled the Lest use of the property.

M Buard was advised that a perition had been received by the Flanning Dupartment.

After further discussicn, upon notion of M's. Peace, seconded by Mr. Wucds, the
Boand adupted unanimously the following resolutien:

8L IT XLSOLVED that the request of the llanover County Board of Supervisors to
rezone from B-J, General Susiness, to B-2, Comumnity Business, Parcel 47-4t, located in the
southeast quadrant of the intersection of State Koute S4 and I-95 be and the sane is
hereby denied.

M. Paillips then presented C-13-78, the tequest of Herman F. Blake, Se.

Mo, Huchols, Vice-Chairwman presiding called for those in favor of the request.

Mr. Lugene McCaul, Attomey for Mr. Blake, came forward and spoke in Lehalf of the
request, Statiny that the Planning Coimnission had reconmendad approval.

Me. Noland A. Hughes, an adjacent property owner, care forward and asked where the
road would be located. Dr. Evans explained that the Planning Departnent tried to encourage
the developets to place the roads in a muwner so that the next piece of property could te
intercuniected. The Planning Office would lock at this at the time the subdivision was [iled.

Upon notion of Mr. Owen, saconded by Dr. Lvans, the Board was offered the following
resolution:

WIEREAS, the Planning Conmmission of Hancver Cututy, after due notice as therein seV

forth, has recunmended the adoption of the folluwing amendmunt ro the Zoning Ordinance of

Hanover County, and

/ AHanover C nty B

of Supervisors.

1
i

PLAINTIFF'S EXHI

BIT 2

—

I certify this

a true copy.

t

‘
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- Beneral Tand Cumpany, Ine,  PARgIFE's B
i . 1030 W. Franklin St. EXHIBIT 30
' L Richmond, Virginia 23220 praami/('i

(804) 359-3575 —

REAL ESTATE PURCHASE AGREEMENT : "f

Chis Agreement of Hurrhase made tis 26th _ day of _January = " 4978 by and

be TELUM, INC. herein called th Purchz:
z““aarter L. Refo & Ellzabeth N. Tompkins, Executo rgcmm € °O

and__Of _the Estate of Elizabeth D. Carter ,(hﬂﬂncﬂkd,hQSdhﬂr;

and General Land Cempany, inc. , (i\crein called the Brokcr).'&.

WITNESSETH: That Purchaser agrees to buy and Seller agrees to sell for the sum of One hundred fif

thousand DOLLARS ( .‘.50 »000.0 , all that certain piece or parcel of land described a3 follows,

romwit: Parcel X of from 30Y"S to 12.5 acres as outlined in red and Parcel"
w -

Y of approximately 40,000 square feet as outlined in blue, as shown on .
y plat of Parcel C of 22 5 _acres de31gnated as "plat of 4 tracts of land
i located just East of the Town of Ashland in the Ashland District of-
i Hanover County, VlrglnlaLfsurveyed February 1961 for Mrs. Elizabeth D.
Carter by william Hugh Redd, Certified Surveyor;" hereto attached and -
made a part of this contract; subject to confimmation Dby actual survey
; of both parcels. However, it is mutually agreed that the Sellers shall:
YHNXIPRSK: retzin an easement and right of ingress and egress over am . .
i entrance and right of way to be installed by the purchaser from RE, LN
j for themselv ves, assigns. and sucessors in interest for the benefit for
,lull of the remaining lsnd retained by the Sellers in Tract C of 22.5 acr
| as_shown _on said plat. The Purchaser shall build at his expense the
i maximum entrance on State Rt. 54 allowed by the State Highway Department
}i&nd it shall be paved from the turning radius to the southern Iine Gf
Parcel Y to the property line of Parcel X, such paved area to be at a.
' mirimum width of 50 faeet. ,

-t

- Terms: $5,000. 00 dogn SBd 8alance in cash at closing.

Purchawr has depomed $_2,0¢C tn bind this agreement which shall be held in escrow untl the dats
of settlement and then applied to the purchase price, or retumned to Purchaser if the title to the property is not
marketable. Special

Seller agrres to convey the property to Purchaser by &283:¥iX Warranty Deed wﬁ)rﬂm-wm:z&-ﬁzngh-ewm
—antoé-Litle-and free and clear from all encumbrances, tenancxes, liens (for taxes or otherwise), except as may be
otherwise provided herein, and Scxler agrees to deliver possession of the property to Purchaser on the date of settle-.
ment.

All risk of loss or damage to the propcny by ﬁrc, windstorm, casualty, or other cause is assumed by Se.l.ler until
the date of settlement.

All taxes, insurance, rents and interest shall be prorated-as of the date of settlement.

The Purchaser agrees to comply with the terms of sale herein or the deposit will be forfeited, in whxch event
one-half of saiud deposit sha!l be paid to the Seller and one-half paid to the Broker, and all parties are thzmb re-~~
lieved of an+ further liabilitv hereunder. Bldg.,.

Settlernent shall be made at the offices of Refo & Tompkins' 1104 Travelers on or be.fom i
I

_May 26 19.78 or as soon thereafter as title can be examined and necessary documents"
preparas gHesips 2 geasonable time for Seller to correct any defects reported by the title examiner or mrveyor .

The-Sctier agrees to pay to the Broker cash for services rendered a commission on the sale price of the pmpeny
at the follotving rate: in the amount of $10,000.00 I
57




This Agreement of Purchase constitutes the entire agreement among the parties and may not be modxﬁeﬂ 0(:
changed except by written instrument executed by all of the parties, including Broker.

This Agreement of Purchase shall be construed, interpreted, and applied according to the law of the Sca.ia Qf

Virginia and shall be binding upon and shall inure to the benefit of the heirs, personal representatives, successors,[and
assigns of the parties, but this Agreement of Purchase shall not become effective as to any of the parties unless it has

been executed by both Purchaser and Seller on or before___January 26 1978. This contrpgt
is subject to the items 1 to 4 on attached supplement WhEch forms a partfidf
WITNESS the following signatures and seals. this contract.. .
Seller Purchaser
il
TELUM, INC.
B C:'/

AddreJ‘r:xecutor:s of thef/Estate of Address

- ” -

Elizabeth D. Carter ~ i

Date of Exccution: Date of Execution:

a8

. _.
‘ “,
a IS
S e
s e Ty L i 32




ADDENDUM

It is further mutually agreed that if Parcel X upon actual survey
shall be greater than 11 acres, then the Sellers at their option shall
have the right to shift the eastern boundary of Parcel X in such a manner
as to reuce Parcel X to 11 acres.

TELUM, INC.
™y ' 5 T AP /
c N =7 - |
- "l\&@l’i.f_‘_ﬁ/ "“~— (SEAL) By STkt S (SEAL)

‘Earl K.rcgok, President
C k-. M

*yecutor of the Estafe of
crrzareth ¢, Pm«x,w

(SEAL)
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The attached printed contract shall be subject to the

following additional provisions:

1.

—— . - N

SUPPLEMENT
TO CONTRACT DATED JANUARY 26, 1978
CARTER ESTATE TO TELUM, INC.

The Purchaser agrees to contract with the Town of Ashland
Virginia, to furnish water and sewerage facilities to thi

property which is the subject of this contract and also
to all of the remaining acreage retained by the Seller

and their successors in title which prior to this sale
was a tract of 22.5 acres as shown on a "plat of 4 tract%

of land located just east of the Town of Ashland in the
Ashland District of Hanover County, Virginia, surveyed
February 1961 for Mrs. Elizabeth D. Carter by William °
Hugh Redd, Certified Surveyors," attached to this con-
tract and made a part thereof. The Purchaser agrees to
so construct the water and sewer facilities connecting
with the Town of Ashland that they will be available to
service all parts of the remaining portion of Parcel C
and that the Seller shall have the right to inspect, and
approve such plans and that if the Seller does not apprc
such plans by May 26, 1978, this contract shall be
terminated. The Purchaser agrees to locate a manhole
for sewer connections and water jacks on Parcel X East
of Route 95 and further agrees to grant to Sellers, thei

assignse, and successors in interest such easements acrosq

Parcel X as are necessary to make connections with said
sewer manhole and water jack.

X

The Purchaser shall have the right to inspect the prope
to determine that it is capable of being drained &nd -

engineered for the construction of a self-service truck ~

stop.

The Purchaser shall secure all Federal, State, County an
municipal use permits and licenses and building permits
to construct a self-service truck stop in accordance wit
the standard plans and specifications of Telum, Inc., as
prepared by its engineering department.

In the event that the Purchaser is unable to satisfy

all of the above mentioned conditions prior to the date
of settlement on or before May 26, 1978, it shall notify
the Seller of this fact and this agreement shall be null
and void and the deposit paid herewith shall be returned

16
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WITNESS the following signatures and seals.

(ol Al -

Carter L. Refo,

Lttt D s

Elizabeth N. Tompkihs, Executor
Estate of Elizabeth D. Carter,
Deceased

President
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ADDENDUM
TO CONTRACT DATED JANUARY 26, 1978, BETWEEN
THE EXECUTORS OF THE ESTATE OF ELIZABETH D. CARTER
AND TELUM, INC,

By this Addendum to the above mentioned contract made
November 25, 1978, by and bétween Carter L, Refo and Elizabett
N. Tompkins, Executors of the Estate of Elizabeth D. Carter,
in said contract referred to as the Sellers, and Telum, Inc.,
therein referred to as the Purchaser, it is mutually
covenanted and agreed that the date of settlement for said
contract shall be extended to November 26, 1978,

WITNESS the following signatures and seals.

N

Carter L. Refo, Executor

By

L

Horace W, Kimball
Elizabeth N. Tompkins, Executor Vice President
of the Estate of Elizabeth D.
Carter, Deceased
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ADDINDUM

TO COWTRACT DATED JANUARY 26, 1572, BETWLEN
THE EXEZCUTONRE OF TiIT ESTATE OF LELIZABETI D. CARTER
fALD TELUM, INC.
By this Addendum to the above mentioned contract made

doevember 25, 1978, by and

il. Tompkins, Executors of

in caid contract referr

between Carter L.

the Es

Refo and Elizabeth

tate of Llizapeth D. Carter,

ed to as the Sellers, and Telum, Inc.,
therein referred to @as the Purchaser, it is mutually
covenanted and agreed that the date of settlement for said
contract shall be extended to April 20, 1979.
WITIESS the fonllowing signatures and sezls.
_ TELUM, INC.
_arter L. Refo, Exccutor _ . .
“y ¢ 4 v r"::/ , /7
. . , 1 3 . Q p A /, __/// y
’ 3 ] . . v et Rl
A A PR P | A A N A
. 2o 44 ’ < N e ‘ L -
: 3 *\vL\J?.!\. WO Ty i ey Horace W. hlmball,
bt : T T =C, s .4
i _irabeth N. Tompking, Executor™ Vice President -
=7 the Lstate of Tilizakbeth D.
Cnrter, Deceased
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ADDENDUM
TO CONTRACT DATED JANUARY 26, 1978, BETWEEN
THE EXECUTORS OF THE ESTATE OF ELIZABETH D. CARTER
AND TELUM, INC,

By this Addendum to the above mentioned contract made
April 20, 1979, by and between Carter L. Refo and Eliéabeth
N. Tompkins, Executors of the Estate of Elizabeth D. Carter,
in said contract referred to as the Sellers, and Telum, Inc.,
therein referred to as the Pufchaser, it is mutally covenanted
and agreed that the date of settlement for said contract shall
be extended to July 31, 1979.

WITNESS the following signatures and seals.

Z 62&%@;;:;<%OC;£2L§£§E;—— TELUM, INC.

Carter L. Refo, Exeigfgé

By
Horace W. Kimball,

gig(*vﬁ £fzz CﬁL Q%Q ’ o Vice President
[%4 U/ ¢ Y, n’\/t M

Elizdbeth N. Tompkins, Executor
of the Estate of Elizabeth D. Carter,
Deceased

- za4¢zac§%ﬁ%f§;§§;;;;92

64




ST L
TO CONTRAHCY DAYTED JAWUARY 26, 1971, RBETWEEHW
THE X ECUTORS O SHE FSTRATI. NV LI IZABETH D. CAKRTER
D 1T uUM, INC.

WHEREAS, the above-mentioned contract has been extended frorm
time tn time and that the latest extension of said contract will
erpire on July 31, 1279; and

WIIERENS, there is now pending in the Circuit Court of Hanover
County, V;rginia, a suit nf Telum, Inc., Plaintiff v. York Phillios,
County "lanner for Hanover County, Edward B. Rowles, Building
Official for Hancver County, and Hanover County, Defendants,
wherein the ~laintiff nrays that the Court issue a writ of mandamus
eammanding the Defendant "hillins to approve the site nlan sub-
mitted By the "iaintiff, and commanding that tlie Defendant Bowles
issue the building permit regquested by the Plaintiff.

NOW, THEREFORE, i%t i3 mutually anreced between the 5:ller and
the Purchaser thait said contract shali be extended until June 1,
105, pravided, however, that should the rurchaser fail to obtain
the relief orayed for in said suit and fails to rcerfect an appeal
to the Virginia Guonreme Court of Anpeals, said contract shall
terminate. Provided furtbher that should the ﬁurcéa;er perfect
an appeal to said Court and fail tn ohtain the relief praved for,
from the Virginia Surre-e Court »F “opeais, said oontract shall

imeediately torminate without anv acction of either party. Further
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arovidaed tiat should thie County neriect an amo=al t» the Virginia
Sunreme Court of rprneals from a writ of mandamus grantine relief
to the Purchaser in tho Circuit Couxt - Hanover Couﬁty and the
virginia® Suvreme Court of “pneals stould reverse such mandamus
oroc2adinas in the Circuit Cnurt, the said coantract shall
terminate without the “urther action o7 either the Purcllaser or
the Seller. fJic Z: +esr7e THAL LGem KESen'2e O 7 AR ,
;&x#f’
The Seller arnd tl.e "urchaser mutually agree that the
~urchaser shall take reasures to ciear any defects in “he title
to the oroperty orior £» June 1, 19¢7, and that no furtrer time
shall be granted t» clear any defects in said title ﬁs was pro-
vided in the original cnntract dated J nuary 26, 1978. The
Seller and the rurchaser further riutually agree that settlement
shall.beAmade under the contract betwcen the oarties before June 1,
1929, and that in no event shall the Purchaser have the right to

any contract right to purchase the orxoperty after June 1, 1920,

WITNESS the fcllowing signatures this 31st day of July,

Boty [ (2

art . 1£4, Exedyito . ’
f %‘myﬁw .e @%M:/M TELUM,, ¥NC.

/ -

Clizdbeth N. Tompkins, Executor 0/ Ny
of the FE;i;tate of Elizzbeth D. Carter, BY ﬁﬁ(ﬂ?fy?géégjqﬁﬂﬁ{vp
peceased _ 7 Horace Vi~ Kimball,

Vice President
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“PLAINTIFF'S EXHIBIT 4

“REQUEST FOR ADMISSION

PRINTERS -NOTE :

The above mentioned exhibit may be found on Appendix

pages 21 through 24,
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JERRY P. OWEN, CHAIRMAN FRAIN {r, L NiNA K PES
CriCxAMCMINY DiSTRICT ?..L' . . y Pyt / ASwLAND DiSTRICT
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A. PAGE NUCKOLS X y Pag B w. T. Wt
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L. ANDREW DUKE. JR. K i

SOUTH ANNA DISTRICT Z&E )g‘__ﬂ _?&

DR. ROBERT G. EVANS
MECHANICSVILLE DISTRICT & 4'}' )

Mr.

Re:

Dear

site

>
.

Dennis C. Beard

c/o Associated Engineers
P, O.
Ashland, Virginia 23005

HENRY DiSTR

PETERL. TR
COUNTY ATTOR

Fanmer Conr Home
—

HANOVER, VIRGINIA 23069

JOHN E. LONGMIRE
COUNTY ADMINISTRATOR

July 28, 1978

Box 959

SPR-16-78 - Bingo Filling Station
Dennis:

This office has the following comments on the above refers
plan:

The title block must contain the designation SPR-16-78, th
title of the project, the name of the engineer, as well as
the name of the developer.

A northpoint and a bar scale must be included on the final
site plan. A vicinity map must be included with a scale g
1" = 2,000 feet. Finally, acreage of the development must
also be shown.
The zoning of this and all adjoining properties must be sh

The entire parcel must be shown with all development. If

COoLD HARBCR Di5THICT
E.C.C. wooc{s. JR.

cT

BLE
NEY

3IT 5

nced

e

f

Own -

the

area involved is greater than 10 acres, a scale of 1" = 50 feet

may be used. All existing easements, property lines, stre
buildings, waterways, major tree masses, and other Dhy51ca
features must be shown.

The apnpreximate location and sizes of sanitary and storm s
water mains, culverts, other underground structures, and a
utility easements, existing and proposed, must be shown.

ets,
1

awars,
11
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6. The general location and character of construction of all
paved areas, entrances and exits, outdoor lighting systems,
storm drainage and sanitary facilities must be shown. A
development of this type requires one (1) space for each
300 square feet of building or portion thereof, thus four
(4) spaces are required. Each space must be shown with a
width of 10 feet, a length of 20 feet and delineated by
4" wide painted lines.

7. Location with respect to each other, to lot lines, and approx-
imate height of all proposed buildings and structures must
be shown.

8. General location, height, and material of all fences, walls,
screen planting, and landscaping must be shown.

9. General location, character, size and height, and orientation
of proposed signs must be shown. Before erection of any signs,
a Sign Permit must be obtained from this office.

Enclosed are copies of comments from other County offices.

Once all comments have been incorporated into a final site
plan, recordation in the Clerk of the Circuit Court office will
follow.

For recoration, two (2) sets of mylar prints, 10 paper copies,
and a check payable to R. L. Shelton, Clerk of the Circuit Court
must be submitted to this office. The recordation fee is $5.00
per page of the site plan.

Please contact this office if you have any questions.

Sincerely,

C@ﬂkﬁa(ﬁiy&miﬁm,//"’

harles Johnston
County Planner

jhs
Enclosures
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~PLAINTIFF'S EXHIBIT-11

VIRGINIA: At an adjourned meeting of the Board of Supervisors for
Hanover County held in the Courtroom of the Henry Taylor Wickham Building
on the 20th day of June 1978.

Present: Mr. Jerry P. QOwen, Chairman

Mr. A. Page Nuckols

Dr. Robert G. Evans

Mrs. Nina K. Peace

Mr. E. C. C. Woods, Jr.

Mr. W. T. West

Mr. L. Andrew Duke, Jr.

Mr. John E. Longmire, County Administrator

Mr. Peter L. Trible, County Attorney

The County Administrator advised the Board that the State Water
Control Board was considering the desirability of a privaté sewage treatmept
plant on Hechumps Creek near the Town of &shland. He said that the Town of
Ashland had determined not to serve the property involved until infiltration
and plant capacity problems were resolved.

On motion of Mr. Duke, seconded by Mr. Woods, it was unanimously
resolved that this Board oppose the location of a private treatment plant
on Mechumps Creek in an area that can be served by the Ashland Town Treatment
Plant in the future; and

BE IT FURTHER RESOLVED that the County Administrator be directed

to send a copy of this resolution to the State Water Control Board.

A Copy <::]ﬂgj4 /4/7
Teste: A,A ?14/7/2vu AR

/ﬁij?ohn E. Longm1re CJerk Hanover County

Board of Supé}@1sors




-A~ \PLAINTIFF'S EXHIBIT 13

Alley, A public or private way affording secondary means
of access to abutting property.

Alteratien. (See Structural Alteration),

Apartment. A part of a building containing cooking and
housekeeping facilities, consisting of a room or suite
of rooms intended, designed, and used as a residence by
an individual or a single family,

Apartment House. Same as "Dwelling, Multiple-Family".

Automobile Graveyard, (See Junkyard).

Automobile Servise (orFilling-Station). Any place of
business with pumps and underground storage tanks, having

as its purpose the servicing, at retail, of motor vehicles

with fuels and lubricants, and including a general repair
shop, paint or body shop, machine shop, vulcanizing shop
or any operation requiring the removal or installation

of radiator, engine, cylinder head, crankcase, transmission,

differential, fenders, doors, bumpers, grills, glass, or
other body parts, or any body repairing or painting.

2-2
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X .
Family. An individual or two or more persons who &are
related by bloed or marriage living togsther znd
occupying a single housekesping unit with single
culinary facilities, or a group of not more than four
(4) persons living together by joint agreement and
Ooccupying a single housekeeping unit with single
cullna?y facilities on a non-profit, costsharing basis.
Domestic servants, employed and residing on the ‘
Premises shall be considered as part of the family.

Filling Station. See Automobile Service Station.

Flood Plain. ' Any area delineated by the U. S. Corps

of Engilneers, or County Engineer, subject to innundation
by storms; the severity of which are expected to occur
once every 100 years.

Floor Area.

(a) Commercial, business, and industrial buildings or
buildings containing mixed uses: the sum of the
gross horizontal areas of the several floors of a
building measured from the exterior faces of the
exterior walls or from the centerline of walls
separating two buildings but not includings
(1) attic space providing headroom of léss then
seven feet; (2) basement or cellar space not used
for retailing; (3) uncovered steps or fire escapes;
(4) accessory water towers; (5) accessory off-street
parking spaces; and (6) accessory off-street
loading spaces.

(b) Residential buildings: the sum of the gross
horizontal areas of the several floors of a
"dwelling, exclusive of garages, basements, cellars,
and open porches, measured from the exterior faces
of the exterior walls.

Frontage.

(a) Street Frontage: all of the property on one side
of a street between two intersecting streets
(crossing or terminating), measured along the line
of the street, or if the street is dead-ended, then
all of the property abutting on one side between
an intersecting street and the dead-end of the sitreex




-F -

(b) Residential buidlings:; the sum of the gross horizontal
areas of the several floors of a dwelling, exclusive of
garages, basements, cellars and open porches, measured
from the exterior faces of the exterior walls.
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~PLAINTIFF'S EXHIBIT 13
Section 12. B-3 General 3usiness District ) - '
12.1 Purpcse of the District

The purpose of this district is to provide suifficient

space 1in eppropriate locations for a wide variety of

commerical, automotive, and miscellaneous searvice
activities, generally serving a wide area of the._

county and locatad parglcularly along cetain existing

majer thoroughifares where a general mixture of

commerical and service activity now exists, but which

usas are not characterized by extensive warehousing,

frequent heavy trucking activity, open storage of

material, or the nuisance factors of dust, odor, and
noise, associated with menufacturing.
12.2 Permiti=d Uses

A buildinc or land shall be used only ror the

following purposes: -

1. Any use permitted in the B-2 Community Business
District. '

2. Animal hospital or kennel with any open pens at
least 200 feet from any residential district.

3. Automobile or truck sales, sarvice, and réepairs,
including body or fsnder repairs, but not auto
saivage or junk, and any major repair or storage
of equipment or matarials or damagad vehicles
shall be inside a completely enclosed building.

4, Bakeries, no limit on floor area. )

5. Boat and boat trailer sales and storage

6. Bottling works, dyeing and cleaning works, linen
sarvice, or laundry; furniture refinishing, plumbing
and heating shop, painting shop, upholstering shop
not involving furniture manufacture, tinsmithing
shop, tire sales and service (including vulcanizing
and re-czpping but no manufacturing), appliance
repairs, and gansral service and repelr establishments,
similar in character to those listed in this item;
provided that no outside storage of material is
permitted z2xcept as provided in this section.

7. Car-wash or automobile laundry, automatic or otherwise,
providing reservoir space for not less than ten
vehicles for each washing lane of an employes-
operated facility.

8. Filling stations, so lcng as bulk storage of inflammable

> 3 (=] ~3
liguids is undé=rground.
A r~
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12.4

8, Gresn houses, commarcial, wholeszle or retail.
10. Mobile hcmes sa’es, display and storage, or salss, displc,
and storage of travel trailers and campers, drovidad that
all uni

its shall b= in useable condition, none shall be place

in a reguired ZIront yc*d the minimum parcel ares shall be
display arza by a continous visual screen with a minimum
height of eight feet, such scresn consisting of a compact
evergrean hedge or foliage scre=ning or louvered fence or wall.
and the entire area shall be similarly screened from any
Contiguous residential developmant.

ning and engraving establishments, photographi
uspr i-tlng.

11. Printing, publis
processing or blu

12. Rental of lugc=ce tr

[ =2t =1

rail
bodies except for campe

ers, but not including truck trailer
rs.

13. Schools for industrial training, trade or business.
4. Sign fabricating and painting shop.

15. Used car and truck sales and storage lots.

16. %Wholesale establishments with not more than 5,000 sqguare feet
of accassory storage per establishment. .

Permitted Accessory Uses

1. Any accessory use permitted in the R-l Single-Family

Fesidential District.
.
2. toraga of office supplies or marchandise normally carried
in stock in connection with a permitted office, business, or

commercial use subject to appliceble district regulations.

Permitted Signs

Subject to the general sign regulations of Article 7 and con-

ssisting of accessory illuminated or non-illuminated signs as ;
follcws:

l. Flat signs, with total aggregate sign area not more than

ten percent of the area of walls fronting on a street and

no one sign with sign srea of more than 300 square Ieet.

Illuminated signs insids of show windows and within five
feet of such windows shall be included in the computatio
of sign area, and in addition, shall be limited to ten
percent of the total glass area of the window in which
they are placed.

-t
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\PLAINTIFF'S EXHIBIT 16

~DQCUMENT

PRINTERS -NOTE :

The above mentioned exhibit can not be reasonably reproduc

The said exhibit consists of Large Planms,

LY




-DEFENDANT 'S EXHIBIT 1

PLAINTIFF'S RESPONSE TO REQUEST FOR ADMISSIONS
AND PLAINTIFFS' ANSWER TO DEFENDANT'S FIRST SET
OF INTERROGATORIES

'PRINTERS NOTE:

The above mentioned exhibit may be found on Appendix pages

25 through 31,
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HANOVER COUNTY ZOINING ORDINANCE SUPPLEMENTED TO 1971
Article 5.2 business, General District Be3

~DEFENDANT"S EXHIBIT |

N

Tit. 1, § 5.2-1 APPENDIX Tit. 1, § 5.21

5.1-5-3. Church spires, belfries, cupolas, monuments, water towers,
chimneys, flues, flag poles, television antennae and radio
aerials are exempt. Parapet walls may be up to four
feet above the height of the building on which the walls
rest. -

5.1-5-4. No accessory structure which is within ten feet of any
party lot line shall be more than one story high. All
accessory structures shall be less than the main structure
in height.

Article 5.2. Business, General, District B-3.

5.2-1.  Use regulations.
In business district B-3 structures to be erected or land
to be used shall be for one or more of the following uses:

5.2-1-1. Any use permitted in B-1 and B-2 districts. (11-24-65.)

5.2-1-2. Service stations with major repair under cover. (11-24-
65.)

5.2-1-3. Auto sales and service. (11-24-65.)

5.2-14. Lumber and building supply (with storage under cover).
(11-24-65.)

5.2-1-5. Plumbing and electrical supply (with storage under
cover). (11-24-65.)

5.2-1-6. Wholesale and processing not objectionable because of
noise, dust and odors with a conditional use permit. (11-
. 24-65.)

5.2-1-7. Machinery sales and service. (11-24-65.)

5.2-1-8. Mobile home park' with a conditional use permit. (11-
24-65.)

5.2-1-9. Water front business activities; wholesale and retail
marine interest such as boats, docks, piers, etc. (11-24-
65.)

5.2-1-10. Feed and seed supply (with storage under cover). (11-
24-65.)

139
Supp. #4, 6-71
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Tit. 1, § 5.2-2 Hanover County CobE Tit. 1, § 5.2-5

5.2-1-11L

5.2-1-12.

5.2-2.

5.2-3.

5.2-4.

5.2-5-1.

5.2-5-2.

Cabinet, furniture and upholstery shops not objection-
able because of noise, dust, smoke and odors with a
conditional use permit. (11-24-65.)

Open-air, drive-in theaters with a conditional use permit.
(1-27-71.)

Arca regulations.

None, except for permitted uses utilizing individual
water supply or sewage disposal systems, the required
area for any such use shall be approved by the health
official. The administrator may require a greater area
if considered necessary by the health official. (11-24-65.)

Setback regulations.

Structures shall be located thirty-five feet or more from
any street right of way which is fifty feet or greater in
width, or sixty feet or more from the center line of any
street right of way less than fifty feet in width, except
that signs advertising sale or rent of premises may be

erected up to the property line. This shall be known as

the “setback line.” (11-24-65.)
Frontage and yard regulations.

For permitted uses the minimum side yard, adjoining or
adjacent to a residential or agricultural district shall
be ten feet or more and off-street parking shall be in
accordance with the provisions contained herein. (11-24-
65.)

Height regulations.

Structures may be erected up to thirty-five feet in height
from grade except that:

The height limit for dwellings may be increased up to
forty-five feet and up to three stories, provided there
are two side yards for each permitted use, each of which
is ten feet or more, plus one foot or more of side yard
for each additional foot of building height over thirty-
five feet. (11-24-65.)

A public or semipublic building such as a school, church,
library, or general hospital may be erected to a height
of sixty feet from grade; provided that required front,

140
Supp. #4, 6-71
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Tit. 1, § 6-1 APPENDIX Tit. I, § 6-1

5.2-5-3.

5.2-54.

side, and rear yards shall be increased one foot for each
foot in height over thirty-five feet. (11-24-65.)

Church spires, belfries, cupolas, monuments, water towers,
chimneys, flues, flag poles, television antennae and radio
aerials are exempt. Parapet walls may be up to four feet
above the height of the building on which the walls rest.
(11-24-65.)

No accessory building which is within ten feet of any
party lot line shall be more than one story high. All
accessory buildings shall be less than the main building
in height. (11-24-65.)

Article 6. Industrial, Limited, District M-1.

6-1-2.

STATEMENT OF INTENT.

The primary purpose of this district is to permit certain
industries, which do not in any way detract from resi-
dential desirability, to locate in any area adjacent to
residential uses. The limitations on (or provisions re-
lating to) height of building, horsepower, heating, flam-
mable liquids or explosives, controlling emission of fumes,
odors and/or noise, landscaping, and the number of per-
sons employed are imposed to protect and foster adjacent
residential desirability while permitting industries to
locate near a labor supply.

Use regulations generally.

In industrial district M-1 any structure to be erected or
land to be used shall be for one or more of the follow-
ing uses:

Assembly of electrical appliances, electronic instruments
and devices, radios and phonographs. Also the manu-
facture of small parts, such as coils, condensers, trans-
formers, and crystal holders.

Automobile assembling, painting, upholstering, repairing,
rebuilding, reconditioning, body and fender work, truck

140.1
Supp. 12-66
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Tit. I, § 1-1 APPENDIX Tit. 1, § 15

other open spaces; and to provide for amendments and changes
therein; to require county planning commissions to perform certain
duties with reference thereto; to permit the appointment and
prescribe the powers and duties of county boards of zoning ap-
peals; and to provide methods for enforcement of this ordinance
and penalties for the violation thereof.

THEREFORE, BE IT ORDAINED, by the board of supervisors
of Hanover County, Virginia, for the purpose of promoting health,
safety, order, prosperity, the conservation of natural and historic
resources, and the general welfare requiring it, that the follow-
ing be adopted as the Zoning Ordinance of Hanover County,
Virginia, together with the accompanying map adopted herewith
as an integral part of the Ordinance and to be known as the
Zoning Map of Hanover County, Virginia.

Article 1. Definitions.

For the purpose of this Ordinance, certain words and
terms are defined as follows: Words used in the present
tense include the future. Words in the singular include
the plural, and the plural includes the singular.

I-1. Abbatoir. A commercial slaughterhouse.

1-2, Accessory use or building. A subordinate use or build-
ing customarily incidental to and located upon the same
lot occupied by a main use or building.

1-3. Acreage. A parcel of land, regardless of area, described
by metes and bounds which is not a numbered lot on
any recorded subdivision plat.

1-4. Administration, the. The official charged with the enforce-
ment of the Zoning Ordinance. He may be any appointed
or elected official who is by formal resolution designated
to the position by the governing body. He may serve
with or without compensation as determined by the
governing body.

1-5. Agriculture. The tilling of the soil, the raising of crops,
horticulture, forestry, and gardening, including the keep-
ing of animals and fowl, and including any agricultural
industry or business, such as fruit packing plants, dairies
or similar use.

113
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Tit. 1, § 16 Havzovir Couxty Cone Tie. 1, § I-14

1-6.

1-7.

1-8.

1-10.

1-12.

1-13.

1-14.

Altcration. Any change in the total floor area, use, adap-
tability, or external appearance of an existing structure.

Apartment house. A building used or intended to be
used as the residence of three or more families living
independently of each other.

Automobile graveyard. Any lot or place which is exposed
to the weather upon which more than five motor vehicles
of any kind, incapable of being operated, are placed.
(Code of Virginia, [Acts] 1938, . 439: Michie Code 1942,
Sec. 3030c.)

Basement. A story having part but not more than one-
half of its height below grade. A basement shall be
counted as a story for the purpose of height regulations,
if it is used for business purposes, or for dwelling pur-
poses by other than a janitor employed on the premises.

Boardinghouse. A building where, for compensation,
lodging and meals are provided for at least five and up
to fourteen persons.

Building. Any structure having a roof supported by
columns or walls, for the housing or enclosure of per-
sons, animals or chattels.

Building, accessory. A subordinate building, customarily
incidental to and located upon the same lot occupied
by the main building. No such accessory building shall
be used for housekeeping purposes.

Building, height of. The vertical distance measured from
the level of the curb or the established curb grade op-
posite the middle of the front of the building to the
highest point of the roof if a flat roof; to the deck line
of a mansard roof; or to the mean height level between
the eaves and ridge of a gable, hip, or gambrel roof.
For buildings set back from the street line, the height
shall be measured from the average elevation of the
ground surface along the front of the building.

Building, main. The principal building or one of the
principal buildings on a lot, or the building or one of

114
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Tit.

1-15.

1-20.

1-21.

122,

1-23.

124,

1-25.

I, § I-15 APPENDIX Ti 1, § 1256

the principal buildings housing the principal use on the
lot. . '

Cellar. A story having more than one-half of its height

‘below grade and which may not be occupied for dwelling

purposes.

Commission, the. The planning commission of Hanover
County, Virginia.

Dairy. A commercial establishment for the manufacture
or retail sale of dairy products.

District. Districts as referred to in the State Code, sec-
tion 15-845.

Duwelling. Any building which is designed for use for
residential purposes, except hotels, hoardinghouses, lodg-
inghouses, tourist cabins, apartments, and  automobile
trailers.

Duwelling, multiple-family. A building arranged or de-
signed to be occupied by more than one family.

Duwelling, two-family. A building arranged or designed
to be occupied by two families, the structure having only
two dwelling units.

Dwelling, single-family. A building arranged or designed
to be occupied by one family, the structure having only
one dwelling unit.

Dwelling unit. One or more rooms in a dwelling cle-
signed for living or sleeping purposes, and having at
least one kitchen.

Dump heap (trash pile.) Any area of one hundred
squdre feet or more lying within one thousand feet of
a state highway, a residence, a dairy barn or a food-
handling establishment, where trash, garbage or other
waste or scrap material is dumped or deposited without
being covered by a sanitary fill.

Fgmily. One or more persons occupying a premises and
living in a single dwelling unit, as distinguished from
an unrelated group occupying a hoardinghouse, lodging
house, tourist home or hotel.

115
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Tit. 1, § 1-26 Hanover County CobE Tit. I, § 1-33

1-26.

1-27.

1-28.

1-29.

1-30.

1-31.

1-32.

1.33.

Frontage. The minimum width of a lot measured from
one side lot line to the other along a straight line on
which no point shall be further away from the street
upon which the lot fronts than the building setback
line as defined and required herein.

Garage, private. Accessory building designed or used for
the storage of not more than three automobiles owned
and used by the occupants of the building to which it
is accessory. On a lot occupied by a multiple-unit dwell-
ing, the private garage may be designed and used for
the storage of one and one-half times as many automo-
biles as there are dwelling units.

Garage, public. A building or portion thereof, other
than a private garage, designed or used for servicing, re-
pairing, equipping, renting, selling or storing motor-
driven vehicles.

General store, country. A single store, the ground floor
area of which is four thousand square feet or less and
which offers for sale primarily, most of the following
articles: Bread, milk, cheese, canned and bottled foods
and drinks, tobacco products, candy, papers and maga-
zines, and general hardware articles. Gasoline may also
be offered for sale but only as a secondary activity of a
country general store.

Golf course. Any golf course, publicly or privately owned,
on which the game of golf is played, including accessory
uses and buildings customary thereto, but excluding golf
driving ranges as defined herein.

Golf driving range. A limited area on which golf players
do not walk, but onto which they drive golf balls from
a central driving tee.

Governing body. The governing body of Hanover County,
Virginia.

Guest room. A room which is intended, arranged or de-
signed to be occupied, or which is occupied, by one or

more guests paying direct or indirect compensation there-

116
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Tit. 1, § 1-34 APPENDIX Tie. 1, § 140

1-34.

1-35.

1-36.

1-38.

1-39.

140.

for, but in which no provision is made for cooking.
Dormitories are excluded.

Historical area. An area containing buildings or places
in which historic events occurred or having special public
value because of notable architectural or other features
relating to the cultural or artistic heritage of the com-
munity, of such significance as to warrant conservation
and preservation.

Hog farm. The keeping of hogs fed primarily on garbage
transported from other places or the farm for feeding
purposes.

Home garden. A garden in a residential district for the
production of vegetables, fruits and flowers generally for
use and/or consumption by the occupants of the premises.

Home occupation. An occupation carried on by the oc-
cupant of a dwelling as a secondary use in connection
with which there is no display, and not more than one
person is employed, other than members of the family
residing on the premises, such as the rental of rooms
to tourists, the preparation of food products for sale, and
similar activities; professional offices such as medical, den-
tal, legal, engineering, and architectural offices conducted
within a dwelling by the occupant.

Hospital. An institution rendering medical, surgical, ob-
stetrical, or convalescent care, including nursing homes,
homes for the aged and sanatoriums, but in all cases
excluding institutions primarily for mental or feeble-
minded patients, epileptics, alcoholics or drug addicts.
(Certain nursing homes, and homes for the aged may be
“home occupations” if they comply with the definition
herein.)

Hospital, special care. A special care hospital shall mean
an institution rendering care primarily for mental or
feebleminded patients, epileptics, alcoholics or drug ad-
dicts.

Hotel. A building designed or occupied as the more or
less temporary abiding place for fourteen or more in-
dividuals who are, for compensation, lodged, with or with-
out meals, and in which provision is not generally made
for cooking in individual rooms or suites.

117
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Tit. 1, § 141 HaNover County CoDE Tit. 1, § 1-51

141.

142,

143.

1-44.

145.

1-48.
149.

1-50.

1-51.

Junk yard. The use of any area of land lying within
one hundred feet of a state highway or the use of more
than two hundred square feet of land area in any loca-
tion for the storage, keeping or abandonment of junk
including scrap metals or other scrap materials. The
term “junk yard” shall include the term *automobile
graveyard” as defined in Chapter 304, Acts of 1938, Code
of Virginia.

Kennel. A place prepared to house, board, breed, handle,
or otherwise keep or care for dogs for sale or in return
for compensation.

Livestock market. A commercial establishment wherein
livestock is collected for sale and auctioned off.

Lot. A parcel of land occupied or to be occupied by a
main building or group of main buildings and accessory
buildings, together with such yards, open spaces, lot
width and lot areas as are required by this Ordinance,
and having frontage upon a street, either shown on a
plat of record or considered as a unit of property and
described by metes and bounds.

Lot, corner. A lot abutting on two or more streets at
their intersection. Of the two sides of a corner lot the
front shall be deemed to be the shortest of the two sides
fronting on streets.

Lot, depth of. The average horizontal distance between
the front and rear lot lines.

Lot, double frontage. An interior lot having frontage on
two streets.

Lot, interior. Any lot other than a corner lot.

Lot, width of. The average horizontal distance between
side lot lines.

Lot of record. A lot which has been recorded in the
clerk’s office of the circuit court.

Manufacture and/or manufacturing. The processing
and/or converting of raw, unfinished materials, or pro-
ducts, or either of them, into articles or substances of
different character, or for use for a different purpose.
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1-52.

1-538.

1-54.

1-55.

1-56.

1-57.

1-58.

Mobile home, automobile trailer, tent. Any vehicle,
tent, or similar easily movable or portable structure
supported on wheels, jacks, skids or skirtings, or on any
other type of foundation, and so designed or constructed
as to permit occupancy for dwelling or sleeping purposes.

Nonconforming lot.- An otherwise legally platted lot that

does not conform to the minimum area or width require-
ments of this Ordinance for the district in which it is
located either at the effective date of this Ordinance or
as a result of subsequent amendments to the Ordinance.

Nonconforming activity. The otherwise legal use of a
building or structure or of a tract of land that does not
conform to the use regulations of this Ordinance for the
district in which it is located, either at the effective date
of this Ordinance or as a result of subsequent amend-
ments to this Ordinance.

Nonconforming structure. An otherwise legal building
or structure that does not conform with the lot area,
yard, height, lot coverage, or other area regulations of
this Ordinance, or is designed or intended for a use that
does not conform to the use regulations of this Ordinance,
for the district in which it is located, either at the effec-
tive date of this Ordinance or as a result of subsequent
amendments to this Ordinance.

Off-strcet parking area. Space provided for vehicular
parking outside the dedicated street right of way.

Pen. A small enclosure used for the concentrated con-
finement and housing of animals or poultry; a place for
feeding and fattening animals; a coop. Enclosed pasture
or range with an area in excess of one hundred square
feet for each hog or small animal or two hundred square
feet for each larger animal shall not be regarded as a pen.

Public water and sewer systems. A water or sewer systemn
owned and operated by a municipality or county, or
owned and operated by a private individual or a corpora-
tion approved by the governing body and properly li-
censed by the state corporation commission, and sub-
ject to special regulations as herein set forth.

119

185



Tit. 1, § 1-59 Haxover County Cobk Tiw 1,

1-61.

1-62.

14i3.

164,

1-6G4-1.

164-2.

§ 164

Required open space. Any space required in any front,
side, or rear yard.

Restaurant.  Any building in which for compensation,
food or beverages are dispensed for consumption on the
premises, including, among other establishments, cafes,
tea rooms, conlectionery slmps or refreshment stands.

Retail stores and shops. Buildings for display and sale of
merchandise at retail or for the rendering of personal
services, (but specifically exclusive of coal, wood and
lumberyards), such as the [ollowing, which will serve
as illustration: Drugstore, newsstand, food store, candy
shop, milk dispensary, drygoods and notions store, antique
store and gift shop, hardware store, household appliance
store, furniture store, florist, optician, music and radio
storve, tailor shop, barbershop and beauty parlor.

Sawmill, temporary. A portable sawmill located on a
private property for the processing of timber cut only
from that property or [rom property immediately con-
tiguous and adjacent thereto.

Setback. The minimum distance by which any building
ov structure must be separated from the front lot line.

Sign.  Any display ol any letters, words, numerals, figuves.
devices, emblems, pictures, or any parts or combinations
thereof, by any means whereby the sume are macde visible
for the purpose of making anything known, whether such
display be made on, attached to, or as a part of a stuc-
ture, surface or any other thing, including, but not
limited to, the ground, any rock, tree, or other natural
object, which display is visible beyond the boundaries
of the parcel of land on which the same is made. A
display of less than one square foot in area is excluded
from this definition.

Business. A Dbusiness sign which directs atention to a
product, commodity or service available on the premises.

Home occupation. A home occupation sign directing at-
tention to a product, commodity or service available on
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Tie. 1,

1-64-3.

1-614.

1-64-5.

1-65.

1-66.

1-87.
1-G8.

1-69.

1-70.

1-71.

§ 1-65 APPENDIX Tit. 1, § 171

the premises, but which product, commodity, or service
is clearly a secondary use of the dwelling.

General advertising. A sign which directs attention to 2
product, commodity, or service available, other than on
the premises, generally throughout the country.

Location. A location sign which directs attention to the
approximate location of an establishment from which
the advertised product may be obtained.

Directional. A directional sign is one (one end ol which
may be pointed, or on which an arrow may be painted,
indicating the direction 1o which attention is called)
two square feet or less in area, giving the name only of
the farm, or business responsible for the erection of same.

Sign structure. Includes the supports, uprights, bracing
and/or framework of any structure, be it single-faced,
double-faced, v-type or otherwise, exhibiting a sign.

Sign, temporary. A sign applying to a seasonal or other
brief activity such as, but not limited to, summer camps,
horse shows, auctions or sale of land. Temporary signs
shall conform in size and type to directional signs.

Store. See item 161 Retail stores and shops.

Story. That portion of a building, other that the base-
ment, included between the surface of any floor and
the surface of the floor next above it. If there be no
floor above it, the space between the floor and the ceiling
next above it

Story, half. A space under a sloping roof, which has the
line of intersection of roof decking and wall face not
more than three feet above the top floor level, and in
which space not more than two-thirds ol the floor area
is finished off for use.

Street, road. A public thoroughfare which affords princi-
pal means of access to abutting property.

Street line. The dividing line between a street or road
right of way and the contiguous property.
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1-74.
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1-77.

1-78.
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1-79-1.

1-79-2.

1-79-3.
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Structure. Anything constructed or erected, the use of
which requires permanent location on the ground, or
attachment to something having a permanent location
on the ground.

Tourist court, auto court, motel, autel, cabins, or motor
lodge. One or more buildings containing individual
sleeping rooms, designed for or used temporarily by auto-
mobile tourists or transients, with garage or parking
space conveniently located to each unit. Cooking facili-
ties may be provided for each unit.

Trailer, automobile or mobile home. A vehicle with or
without motive power, originally designed to be used for
human habitation as a mobile home.

Trailer, automobile. A vehicle with or without motive
power, designed to be used for human habitation.
Trailer court. Any area or tract of land used or desig-
nated to accommodate two or more automobile trailers.

Use, accessory. A subordinate use, customarily incidental
to and located upon the same lot occupied by the main
use.

Wayside stand, roadside stand, wayside market. Any struc-
ture or land used for the sale of agricultural or horticul-
tural produce, livestock, or merchandise produced by the
owner or his family on their farm.

Yard. An open space on a lot other than a court, unoc-
cupied and unobstructed from the ground upwird. ex-
cept as otherwise provided herein.

Front. An open space on the same lot as a building be-
tween the front line of the building (exclusive of steps)
and the front lot or street line, and extending across the
full width of the lot.

Rear. An open, unoccupied space on the same lot as a
building between the rear line of the building (exclusive
of steps) and the rear line of the lot, and extending the
full width of the lot.

Side. An open, unoccupied space on the same lot as a
building between the side line of the building (exclusive
of steps) and the side line of the lot, and extending from
the front yard line to the rear yard line.
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PRINTERS NOTE:

The above mentioned exhibit may be found on Appendix

pages 157 through 166, Said exhibit is the same as Plaintiff's

Exhibit Number 3,
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