NOTICE TO COUNSEL
This case probably will be called at the session of
court to be held
f £8
1948
You will be advised later more definitely as to the
e.
' rint names of counsel on front cover of briefs.
M. B. WATTS, Clerk.
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IN THE

Supreme Court of Appeals of Virginia
'

.

AT RICHMOND.

Record No. 3322
RAYMONDE. MURRAY, ,vHo BEING AN INFANT UN. DER TWENTY-ONE YEARS OF AGE, SUES BY
ROBERT E. MURRAY, HIS FATHER AND NEXT
FRIEND, Plaintiff in Error,
versus

ELTON SMITHSO~, Defendttnt in Error.

PETITION FOR WRIT OF ERROR.

To the H onomble Chief Jitstice a1id Associate Justices of
the Supreme Court of Appeals of Virginia:

Your petitioner, Raymond E. Murray, who being an infant
undei· twenty-one years of age, sues by Robert E. Murray,
his father and next friend, respectfully shows unto your
Honors that he is aggrieved by a final judgment of the Circuit Court of Halifax County, Virginia, entered on the first
day of April, 1947, in a certain motion therein made wherein
your petitioner was the plaintiff, and Elton Smithson was
the defendant.
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•sTATEMENT OF THE CASE.

The motion was for a judgment against the defendant in
the sum of $15,000.00 for damages resulting by reason of
physical injuries sustained by the plaintiff following an automobile collision between the automobile in which the ·plaintiff was riding, and which was at the time of the collision
being operated by his father, Robert E .. Murray, and an automobile owned by the defendant, Elton Smithson, and being
operated by him at the time of the collision.
The case went to trial before a jury on January 30, 1947,
and resulted in a verdict in favor of the plaintiff for damages of $5,000.00. At the conclusion of the plaintiff's evidence the defendant moved to strike the evidence upon the
µ;round, first, that notwi~hstanding any negligence on the
·part of the defendant in operating bis automobile at a reckless and excessive rate of speed, the proximate cause of the
collision was the act of the operator of the automobile in
which the plaintiff was riding in turning to his left across
the pathway of the oncoming car of the defendant; and, second, the contributory negligence of the plaintiff. This motion was overruled, but was renewed at the conclusion of all
the evidence and was again overruled, and the issue was submitted to the jury up911 _the instruction granted for the plaintiff and the defendant, as shown by the record. .
A verdict having been rendered in favor of the plaintiff,
the court at a later day heard argument upon the motion to
set aside the verdict as contrary to law and the evidence
3* and for the granting of *certain instructions for the plaintiff, and after c<;insideration of the record and argument
of counsel, judgment was entered on April 1, 1947, setting
aside the verdict of the jury and entering final judgment for
the defendant, to which action of the court in setting aside
the verdict and entering final judgment for the defendant
the plaintiff, by counsel, duly excepted (Transcript, page 15).
THE FACTS IN THE CASE.
The plaintiff, Raymond E. Murray, sixteen years of age,.
was riding on the front seat of an automobile being driven
by llis father, R.obert E. Murray, on U. S. Highway No. 58,
proceeding in a westerly direction through the Village of
Riverdale, near the Town of South Boston, on May 19, 1946,.
which was Sunday. The highway runs east and west and
crosses the right-of-way of the Norfolk & Western Railway
at a point near the scene of the accident. The highw:ay east

Raymond E. Mnrl'ay

'V.

Elton Smithson

3

of the railroad track is straight and after it crosses the rail~
1·oad, it is comparatively straight for some distance and then
curves to the left, or .to the soutl1. As the railroad is approached by traffic proceeding- westerly the surface oi the
road rises slightly to the level of the rails; then after passing over the track there is a slig·ht dip in the road, but at no
point is an automobile out of sight of a car approaching the
track from the opposite direction. The accident occurred in
the afternoon. The weather was clear and the surface of
the highway wa.s dry. The highway at that point is 21 feet
in width, that is, the hard surface, and there is a shoulder
several feet in width on each side. The plaintiff was seated
on the front seat with his father, and the mother, brother
4* and ·sister of the plaintiff were *riding on the rear seat.
Murray was driving at a speed of around twenty to
twenty-five miles per hour, on his right-hand side of the highway. To the left of the highway at this point there is a wide,
open space between a store and the highway right-of-way,
and as Murray approached the railroad track he· remembered
that he needed to take home from the store, which he had
passed some distance to the ·east, certain supplies, and in
order. to return to the store he turned to his left to drive· off
the hard sui·face and to continue to turn to the left in the
wide space to t]ie south side of the highway, and then to come
back upon the highway for the purpose of returning to the
store, which be had paRsed. He reiluced his speed and be!!an
.to bear to his left for the purpose of turning and had crossed
the center white line of the highway with a part of his car
and was bearing to his left across the left-band lane at a point
approximately fifty..:six yards east of the railway track. At
this point the automobile of the defendant, which was being
driven by him, and to which was attached a light trailer, travelling· at a high rate of speed and proceeding in the opposite
direction, struck the Murray car near the front on its righthand side and knocked it a.round for a distance of eighteen
feet, and then drove it diagonally from the highway a distance of ninetf feet. The car driven by Smithson, the defendant, finally came to rest a distance of approximately one
hundred ten feet from the point of collision. Both the plaintiff and his father, Rohert E. Murray, were severely injured.
Drivers of automobiles approaching the railway track
5* from either *direction can see beyond the track any
traffic approaching from the opposite direction for a distance sufficient to enable a driver exercising reasonable care
to avoid a collision.
As to the manner in which the car of Murray was proceed-
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ing, the following extracts from the evidence of Robert E.
Murray (Record, pages 58, 59 and 60):
Q. Well1 now, when you went to make your turn did you see
anything coming from the opposite direction f
A. I saw the car just before I made my turn.
Q. Where was he with reference to the railroad tracks Y
A. Oh, he was some distance beyond the track wh_en I saw
him.
Q. Now, hpw did you turn, did yon turn slowly?
A.. Yes, sir. · I slowed down as anybody would do to make
a turn.
Q. When did you see the car coming towards yon and
realize .it was another car coming in your direction! About
where was the other car when you saw it coming towards
youY
A. It was some distance above the railroad. I don't know
just how far.
Q. Well, did you think there was any danger of you having
a collision as yo·u made your turn Y
A. Yes, sir.
·
Q. Then you turned slowly to your left you say¥
A. Yes, sir.
Q. Well, from the time you had seen the car up there about
the track and started to make _your turn, had you. paid
6* *any other particular attention to the other car coming
down there?
A. No, sir. I was watching where I was g·oing, I wasn't
watching that car. I thought I had plenty of time which I
would have if the car hadn't been driving at such a terrific
rate of speed.
Q. And the next thing you realized was what¥
A. The car hit me.

And on cross examination (Record, pages 64, 65 and-66):
Q. And yon looked at it and saw it was goh1g fast t
A. I thought it was travelling pretty fast.
Q. Travelling· pretty fast Y
A. Yes, sir.
Q. You say· when you got to the railroad track you thought.
it was making sixty miles an hour!
A. Yes, sir.
,
Q. How far was it from the railroad track when you first
saw iU
A. The first time I saw it you mean?
Q. Yes, sir.

Raymo~d E. Murray v. Elton Smithson
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I don't know-it was some distance above the track.
Could you give us any idea how far it was Y
No, sir.
.
·
Did you continue to watch it from that time on T
A. No, sir. I didn't watch it from that time on.
Q. You just looked up and saw a car coming fast and
stopped looking. Is that right?
7*
... A. Well, I looked to see where I was going to make
my turn.
Q. You looked up and saw a car coming on the other side
of the railroad fast, and you took your eyes off of that car
and drove right in front of it.
A. I started across the road.
Q. Right in front of it. And you knew the car was coming
down the road very fast.
A. I thought it was.
Q. You thought it was and you didn't look at it any more
until you made your ·turn·?
·
A. I was turning when I glanced up and saw the car again.
Q. Wl1ere was it then?
.
·
A. Somewhere near the railroad.
Q. What did you do then?
A. I didn't do anything·, I didn't have time to do anytl1ing
then.
Q. So you just kept going right on in front of itf
A. That is all I could do. I had made my turn.
Q. Now, the railroad track was about 160 feet from you
where you made your turn.
A. I don't know how far 'it was.
Q. What is the measurement?
.A.. Fifty-six steps. ·
Q. So you saw the car 160 feet away from you bearing
down on you at sixty miles an hour and you just continued on
across the road in front of it y
A. I had already made my turn and nothing else to do
8"" but keep going then ..
A.
Q.
A.
Q.

The defendant, Elton Smithson, was driving a 1939 Ford
adomobile, to which was attached a home-made, two-wheel
trailer. Several witnesses testified to the high speed at which
the defendant was driving as he approached the railroad
track. Mrs. Lila Newcomb estimated the speed at ninety
miles an hour (Record, page 71). John Hopkins estimated
it at eighty miles an hour. Mrs. Josephine Ricliman, a witness for the plaintiff, was seated in front of the store immediately opposite the point of collision and she testified (Record, pages 80 and 81):
·
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Q. Did you see Mr. Murray's automobile as it came up
from Riverdale?
A. Yes, sir.
Q. Did you notice anything about what he started to do
at that time Y
·
A. No, sir, he only come up there and fixed to make a turn·
and about the time he got half-way off the hard surface this
fellow came up and run into him.
Q. Did you see Mr. Murray's car as it was about to make
a turn to turn towards the store to turn off the road?
A. Yes, sir.
Q. How far had he gotten in making his turn before be
was struckY Have you any idea?
A. No, sir.
Q. Did you notice he had turned to leav~ the road 1 Had
he turned off of the road or started to. turn off the road t
A. Yes, sir. He had done turned. off the road.
9*
•Q. You don't _know exactly how· far?
A. No, sir.

Mrs. Rickman estimated the speed of the automobile at
about sixty miles an hour. The follo"1ing questions and answers were made by her (Record, page 82) :
Q. Did you notice anything unusual about the speed of it
that attracted your attention Y
A. The trailer was waving-like. It was going so fast the
trailer was waving back and forth.
Q. And you think it was going· certainly as much as sixty
miles an hour 1
A. Yes.
Q. And the trailer was swaying, you say 1
A. Yes.
Q. Did this car that struck Mr. Murray's car ever slow
uown any at all 1
A. No, it didn't slow down any before it hit.

The defendant, Smithson, testified with reference to his
speed (Record, page 113):
Q. Some of the witnesses have testified here that you were
going· eighty and ninety miles an hour. Were you doing that Y
A. No, sir. It wouldn't run· that fast. It mig·l~t have been
doing· it if it would, but I never saw over fifty on it with the
trailer behind it. If it done fifty it clone g·ood, that is what I
thought. If it would have gone that fast I mig·ht liavc been
doing it, but it wouldn't go that *fast.

Raymond E. Murray v. Elton Smithson
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Q. How fast would it go T
A. It wouldn't do but fifty with the traile1·- That was
.all I could g·et out of it.
Q. · 1937 Ford f
,
· A. No, a 1939 Standard Ford, one of those small on~s. They
:are not built for too much fast driving. As I said, I prob.ably would hnve heen doing it if 1 could have done it, but it
wouldl1 ~t do it. ·

10*

...t\.nd

011

-cross exmuinatlon (Record~ pages 114 ancl 115) :

Q. This car didn't suit your purposes very well, did iU It
.wasn't fast enough for you 7
A. Well, it was all rig·bt, it was plenty fast at tbat.
Q. You said wasn't anything to it. What did you mean 7
A. I mean it had seen its best days before- I bought it, is
what I meant. Somebody else bas just about worn it out.
Q. You say you probably would have been doing that speed
:if it would make it!
A. Yes, sir..
Q. Do you usually drive about that speed t
A. No, sir, but I was in a hurry to get hack to work, but I
never did get back
Q. You were aiming to get back to Norfolk as quick as pos:sible, weren't you t
A. Well, I wanted to be back by ten o'clock or ten-thirty
that night.
.
Q. And that was about three hours and a half, wasn't it,
from that time f
11 *
* A. That is when I wanted to get back.. I didn't know
what time I would get there.
Q. How far was it to Norfotk from there? 175 miles?
A. I don't lmow.
Q. That would make you run around seventy-five or eighty
miles au l1our to make it in that time, wouldn't it!
A. I don't lmow how fast it would be., but I wanted to get
hack as fast as I could.
And again
Q.
A.
Q.
A.
feet,

011

})ages 115, 116 and 117 of the record:

You saw this car coming from the opposite direction?
Yes, sir, he was 011 his side of the road.
And yon suy you were only about fifty feet from him?
About twice the length of my car, tl1at is about fifty
I think.
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Q. The car is about :fifteen or twenty feet longY
A. • .A.round twenty or twenty-five, something like that..
Q. And you say only about twice fuat distance!
A. Yes, sir ..
Q·.. Before it started to turn at allt
A. That is right, before he started to turn,. becaus·e he was
on his side of' the road the whole time I was approaching him.
In other words, I didn't see need to come down none, but as:
I got near him he wanted to go left all at once.
Q.. You mean he didn't show aey sign of turning at all untiI
you were within about two lengths of your cart
A. No, sir.. .
Q. You say he· was coming towards· you very slowly?
. A. Yes,. sir. I wouldn't sa:y he was doing over twentyfive..

12(1<

·

*Q. That is what he said.

A. I say about that.
Q. And then he. turned,. of cours:e, he slowed from that a
gr.eat deal, didn Jt hef
A. All I know is he started turning.. I don't know how
slow he was then, because by that time· we were tog-ether then ..
Q.. He was going. slow,. but he didn't start to h~rn at aU
until you were about twice the length of your car from him l
A. That is right ..
Q.. And you say at that time you were runing ·about what!
...I\.. About forty-five.
.
Q. And he did all that, changed his course entirely and
moved over into your path of trav~l while you were going
only about forty or fifty feet,. is that righU
A. Yes,. sir..
·
6

ARGUMENT..

The motion of the defendant to set aside the verdict of' the
jurv was based upon three grounds: (1) That Robert E ..
Murray, driver of the Murray automobile, was guilty of neglig·ence as a matter of law in making: a left turn under the
circumstances of this case, and that his neglig-ence thereby
became the primary neg·ligence responsible for the injury ;
(2) Tha:t the negligence of Robert E .. Murray,. the diiver, was.
the sole proximate cause of the accident; and (3) that
13* the plaintiffr Raymond E. Murray, was g·uiUy *of contributory negligence as a matter of law in not exercising
proper care as a passenger in his father's cu.
These same ·Contentions were made upon a motion to strike
the plaintiff's evidence, which the court overruled, and submitted the issue to the jury.

Raymond E. l\Iurray v.. Elton Smithson
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'' Generally speaking, the conflicts and inconsistencies in
the evidence submitted on both sides are to be passed upon
by the jury, who will weigh all the evidence and determine on
which side the greater weight lies. But it may happen that
the plaintiff has ·no evidence to make even a prinia f acie case,
or that the defendant's evidence is so strong as to negative
any conclusion to the contrary. In such cases there is no
question for the jury to pass 11.pon, and the court declares in
favor of the defendant. To take the case from the jury and
have it decided by the coui:t, the defendant may move for
binding instructions or for a judgment non obstante veredicto,.
or for a compuls.ory non-suit. As to the weight the defendant's evidence must possess to take the case from the jury to
the court, the rnle is. that unless such evidence is clear, positive, credible, uncontradicted and indisputable, and shows
physical facts or forms the ba~;is for mathematical tests which
demonstratively govern the case in defendant's favor, oral
evidence relied upon by the defendant to overcome presumption sufficient to· take the plaintiff's case to the jury ~ust be
submitted to that body."
Michie 's Law of Automobiles, Vol. 3, Sec. 248.

"It is only when an issue of fact is one about whi~h reasonable persons cannot differ-the question so plain in meaning and interpretation that should be given to it that no doubt
is admitted of its legal significance and effect-that it becomes a question of law for the courts to determine.
''The question of all kinds of negligence-primary, contributory, continuous and concurring-is one for the jury to
determine.''
Virginia Electt-ic
14 S. E. (2d) 313.

~

Power Co. v. Steimnan, 177 Va. 468;

"Where the evidence and the direct inferences therefrom
are such that reasonable and fair-minded men may differ in
their conclusions, the question of negligence is a question of
fact and is left to determination by the jury."
AnnstrO'llrlJ v. Rose, 170 Va. 190; 196 S. E. 613.
Virgin,ia Electric & Power Co. v. Courtney, 182 Va. 175;
27 S. E. (2d) 917.
14*
• Acme Markets v. ·Re·mschel.,. 181 Va. 171;. 24 S. E.
(2) 430.
.
Beard v. Bryant, 181 Va. 739; 26 S. E. (2d) 61.
Walton v. Light, 181 Va. 609; 26 S. E. (2d) 29.
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It is not only where t11e evidence is conflicting that the case
is one for the jury, but it is held to be a case for the jury
where there is room for a difference of opinion among reasonable men as to the proper inferences which might fairly
. be drawn from unconfiicting evidence. Diverse inferences
may reasonable be drawn from undisputed facts. ·whenever
the facts proved without dispute require the exercise of reason and judgment, so that one reasonable mind may infer that
a controlling fact exists and another that it does not exist,
there is a question for the jury. (.A:cme Markets v. Remschel,
181 Va. 171, at page 1,78; 24 S. E. (2d) 430.)
With these cases and innumerable others clearly defining
the functions of the jury, let us briefly consider how these
principles apply to the facts in the case at bar:
Instruction P-4 granted for the plaintiff was as follows:
"The court instructs the jury that it was· the duty of the
defendant, Elton Smithson, to drive his automobile at a reaRonable speed not in excess of such speed as was reasonable
under the circumstances, and the traffic conditions existing
at the time, and not in excess of a speed of fifty miles
hour.
And if the jury shall believe from a preponderance of the evidence that the defendant did drive his automobile in excess
of a.reasonable speed under the circumstances, and that as a
result of such excessive speed he was unable to keep the automobile under reasonable and proper control, and that such
excessive speed was the proximate cause of the injury to the
plaintiff, then they should find a verdict for the plaintiff.''

an

The objection of the defendant to this instruction was not
that it did not properly state the law, but that it was not
applicable in this case for the reason that, as contended
15* by the defendant, the sole *proximate cause of the accident was the negligence of the driver of the Murray
car. Now, it is around the right of the jury to find from all
of the evidence and from the proper inferenccs therefrom
that the proximate cause of the injury was the negligence of
the defendant, Smithson, that this entire case centers.
Now, what are the vital facts on this question? Assuming
that the. statenient of the defendant's dutv to be careful in
the operation of l1is automobile is correct, how did he operate
it? He stated that it was the first time that he had been over
this road, and that as he approached the tracks he saw the
plaintiff's car coming.

Raymond E. Murray

'V.

Elton Smithso11

11

Q. As you approached the tracks, what did you dot
A. I just kept on. This car was coming slowly, which I
~aw him, but he was on his side of the road, and the first
thing, when I was about twice the length of my car from him,
he decided to go to the left all at- once, and I nev.er put on
brakes because I didn't have time. I couldn't even take my
foot off the accelerator. Take twice the length of your car
is no farther than from here to the wall over there, and when
running forty-five miles an hour it didn't take very many
minutes to hit him.
·
Q. The cars were so close together they collided before
you could apply the brakes?
A. I tried to move my foot, but it was so close on me that
I couldn't do it, and I couldn't turn.
Q. Where was be when you first saw him?
A. He was meeting me and running· along slowly_
rn•
*Q. Had you been watching· him t
A.. ·when I saw him I watched him, but he was on his
side of the road all right, but just before I got to him he dedded to go left.
Q. When be turned·. across the road where was your car Y
A. I was headed straight for him and I turned to the right
:and hit that telephone pole and tore the side of my car up
and the trailer hit it.

Note particularly these questions and answers:

Q. ·where was your car on the highway 1 Had you gotten
to the railroad crossing or. had you passed it f
A. I was going ove,r the railroad tra'cks 'When I first S(J.IU)
~~

.

Q. I mean when he turned across the highway, where were
vou thenY
·· A. I was ,just about hit him then. I would say about fifty
feet.
Q. When he cut his car in front of you, were you only fifty
feet away?
A. Just about that.
(Record, pages 111 and 112.)
The undisputed evidence is that an automobile approaching the railroad crossing· at this point from either direction
is ~plainly visible to the driver of a car coming from the opposite direction for a long· distance before it reaches the
track. A car is never out of sight for a long distance. It will
be noted that Smithson testified that he was on the railroad
track before he saw the plaintiff's car; this is a plain ad..
mission of failure to look.

·supr(;!me Court of Appeals of Virginia
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*He testifies that he was ru11ning. at a speed of from
forty-five to fifty miles an hour, although three other
witnesses, Mrs .. Lila Newcomb, John Hopkins and Mrs. Josephine Rickman put his speed at a:· great deal more than this 11
the first two testifying that they estimated his speed at ninety
and eighty miles, respectively,. and the last at sixty miles
(Record, pages··.71, 76 and 82). It is not seriously contended
that the defendant's car was not going at a terrific rate of
speed, and the defendant himself, with much gusto, testified
that he wa~ driving it as fast as it would go and that the only
reason he ,v;as not going faster was that the car would not
make a higher speed ..
On direct examination these questions and answers appear:

Q. Some of the witnesses have testified here th.at yon were
going eighty and ninety miles an hour. Were you doing
that!
A. No, sir, it wouldn't. run that fast. It might have been
doing· it if it would, but I never saw ove·r fifty on it with the
trailer behind it. If it done fifty it done g·ood, that is what I
. thought. If it would have done that fast I might have been
doing it, but it wouldn't go that fast.
(Record1 page 113.)

Then on cross examination as follows:
Q. You were aiming to g·et back to Norfolk as quickly as
possible, weren't you t
A. ·well, I wanted to get back by. ten o'clock or ten-thirty
tLat night ..
18"'
"That was about three hours and a half, wasn't it,.
from that time¥
A. That is when I wanted to get back, I didn't know what
time I would get back.
Q. How far was it to Norfolk from there t 175 miles t
A. I don't know.
Q.. That would make you around 75 or 80 miles an hour to
niake it in that time, wouldn't iU
A. I don't know how fast it w~uld be1 but I wanted to get
back as fast as I could.
Q. You were burning the wind for all it would dof
A. No, I wasn't doing all it would do, because I slowed up
for the railroad..

Raymond E. l\furray v. Elton Smithson
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Q. You say you did slow up 7
A. I did, I cut at least· :five miles off of it.
Q. How did you do that, put on the brake?
.
A. Took my foot off the accelerator before I got there.
Q. This little trailer was just a home-made affair; what
does that weig·h?
A. Five hundred pounds I think is what it .was registered
-at, and you can haul a thousand pounds on it.
Q. You had very little on it!
A. I had about 250 or 300 pounds.
Q. You saw this car coming from the other direction?
A. Yes, sir, he was on his side of the road. ·
Q. And you say you were only about fifty feet from him?
A. About twice the length of my car. That is about fifty
feet, I think.
~(J. The c~r is about :fifteen or twenty feet long f
19*
A ...A.rou~1d twenty or twenty-five, something like that.
Q. .And you sny only about twice the length 1
A. Yes, sir.
_
Q. Before it started to turn at all?
.
A. That is right, before it started to turn, because he was
on his side of the road the whole time I was approaching
him. In other words, I didn't need to come down none., but
as I got near him he wanted to left all at once.
Q. You mean he didn't show any signs of turning at ·all
until you were within about two leng'ths of your ca.rt
A. No., sir. ·
Q. And you say he was coming towards you very slowly?
A. Yes, sir. I wouldn't say he was doing over twentyfive.
Q. That is what he said .
.A. I say about that.
Q. And when he turned, of course, he slowed do.wn from
that a great deal, didn't he t
A . .All I know is he started tuming. I don't know how
slow he was then because by that time we were together
tl1en.
Q. He was going slow but he clidn 't start to turn at all
until you were about twice the length of your car from him?
A. That is right.
Q. And you say at that time you were running about what?
A . .A.bout forty-five.
Q. And he did all that, clmng·ed his course entirely and
moved over into your left path of travel while you were going
·
only about forty or fifty feeU Is that righU
20:11:
A. Yes, sir.·
Q. You knocked llim around quite a distance;
=11:
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A. I think the law said eighteen feet I knocked him around.
Q. And skidded about ninety feet more, is that right¥
A. I don't know exactly .how far it was-a pretty good
little jump.
.
Q. Now, you say just before you came up to the railroad
tracks you were doing· about how many miles I
A. About fifty.
Q. So ·all these witnesses who saw you about that time and
say you were going much faster than that are all mistaken,
are theyY
A. Yes, sir.
Q. When dirl you first see the Murrny car?
A. ,Just as I got itp on the railroad, or right along about
the railroad.
Q. Right along at the railroad is where you first saw it?
A. Yes, sir.
Q. You could have seen him a great deal farther than tl1at,
couldn't you?
A. I saw him right along in that railroad section somewhere.
Q. You could have seen him just as soon as you came around
that bend up there a couple of hundred yards from there,
couldn't you? In fact, was he in sight of you for 200 or 300
yards?
A. I was getting close to the railroad before I saw him.
Q. If you didn't see him earlier than that, were you looking
ahead?
A. Yes, sir.
21 •
*Q. Anything to keep you from seeing him;
A. Not as I know of. There is a little hill before vou
get to the railroad.
·
Q. You say yon didn't see him until you bad gotten about
upon the railroad track!
A. That is rig·ht. I was getting close to the railroad anyway, I don't know how far I was from it. (Record, pnges
114, 115, 116, 117 and 118.)

From all of this we have the picture of an automobi1e being
driven at terrific speed, wit11 the driver admitting that he did
not see the approaching car until he was about at the railroad track; and making· the imposRible contention tlmt the
car being driven hy Murray did not. hegfo to turn to its left
nntil Smithson's car was within forty to fiftv feet of him ..
It is admitted by Smithson that Mui·ruy was chiving at a
very low rate of speed, and the jury Imel the rigl1t to infer
and to believe that Murray began to make his turn to the
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left, and by the movement of his car to indicate to approaching traffic that he was making the turn long before Smithson
even reached the track. Of courR<:\, no one knows the exact
distances at any moment, but taking all of the evidence together there was ample evidence upon which the jury could
base a conclusion that Murray acted within the law in making
his left turn., and that the proximate cause of the injury was
the failure· of Smithson to keep a reasonable look out ahead,
to keep his car under proper control, and to drive it at a
rate of speed within reason. The law limits the rate of speed
at which automobile mav be driven. There is a reason for
this limitation, and that" reason is that beyond that speed a
car is not easily controlled. As to the duty of a driver
22• in making· a turn *to the left, the law does not undertake to impose specific requirements or directions. All
is required is that he shall first set· that such movement can
lJe made in safety (Code of Virginia, Section 2154 (122) A).
Although the driver, Murray, saw the automobile approaching from the opposite direction before he reached the railroad
track and knew it was making good speed, or even high speed,
yet he did not know that he was meeting a speed maniac, and
as will be seen from the following questions a1~d answers of
.Murray ( Record, pages 58, 59 and 60).

Q. Well, now when you went to make your tur11, did you
see anything coming from ilie opposite direction T
A. I saw the car jm;t before I made my turn.
Q. Where was he with reference to the railroad tracks?
A. Oh., he was some distance beyond the track when I saw

l1im.
Q. Now, bow did you turn, did you turn slowly~
A. Yes, sir, I slowed down as anybody would do to make
a turn.

Q...When did you sec the car coming towards you and realize
it was another car coming in your direction¥ About where
was the other car when you saw it coming towards you T
A. It was some distance above the railroad. I don't know
just how far.
.
·
,
Q.
ell, did you tlunk there was a~1y danger of you liavmg
~ collision as vou made vour turn¥
A. No, sir.·
·
Q. Tl1en you turned slowly to your left, you say?
23*
*A. Yes, sir.
Q.
en, from tlrn time yon had seen the car up there
about the track and started to make your turn, l1ad you paid
any particular attention to the ot,her car coming down there?

,v

,v

.. (
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A .. No,: sir, I was watching where I was going, I wasn't
watching that car. I tho1tgbt I hacl plenty of tittiP., which I
would have if the car hadn, 't been drivi1ig at such a terr·ific
. rate of speed ..
Q. And the next thing you realized was what 1
A. The car hit me.
Murray believed., and reasonably believed1 that he was making his left-hand turn in safety, as required by the law.
Whether he was or not was submitted to the jury under instructions of the court., and the verdict of the jury was that
he did act reasonably in making· the turn in the manner that
he did. It is· submitted that whether he did or not is a question of fact under all the circumstances of the case,. and that
the verdict of the jury determining that fact should not have
been disturbed. Other cases with facts similar to those in
the instant case have been cited as authorities in support of .
the motion to set aside the verdict. But in all these cases
there are differences in the facts, and no case can be laid down
as a pattern. Each case must be decided upon its own facts.
The test is, did Murray, under all the facts and circumstances
which the jury had the right from the evidence to consider,.
in making his turn to the left, first see that such movement
could be made in safety. Into the proper solution of this
question everything that the driver of each ca1· did or did not
do enters.
·
24'"'
*In the first place, we have the car in which the plaintiff was riding proceeding very slowly, and then turning
to its left at a still much slower rate, while the defendant's
car was still a considerable distance awav from it. Just how
many feet, nobody knows, but this certain, that, at the speed
at which the defendant was driving, it must have been beyond
the railroad tracks considerablv. Then we have the behavior
. of the defendant,. operating his car at a wild and ungovernable rate of speed, and the driver of it admitting that he did
not even see the other car approaching him until l1e reached
the railroad track. From all of these facts, and the reasonable inferences therefrom, the jury had the right to make a.
binding; decision.
.
So hig·hly is the decision of a jury upon a question of fact
respected by the courts, it lms been held that, even though
the court, if he had been a member of the jury, would have,
decided otherwise, such difference of opinion constitutes no
ground upon wbicl1 to disturb the verdict of the jury.(Kritselis v. Petty, 129 Va. 175., at page 181; 105 S. E. 536.) It is
there said:

is

(

I
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''It is proper to say in this connection that we would not,
acting a~ a jury, have rendered this verdict, but it does not
follow from this statement that we ought to set aside the
verdict actually returned.''
25*
*LAST CLEAR CHANCE.
The rather full quotation and discussion of the essential
evidence upon the vital issue in this case, as already given in
this petition, make it unnecessary to quote the testimony at
any length in this discussion of the plaintiff's exception to
the refusal of the court to gTant plaintiff's instruction P-5,
which instruction propounded the law of Virginia on the subject of the last clear chance doctrine. This instruction, as offered, reads as follows :
·
"INSTRUCTION P-5 (R.efuscd).
"The court instructs the jury that. even ·though they may
believe from the evidence that the driver of the automobile
in which the plaintiff was riding was himself guilty of negli~
gence, and although such negligence may have continued up
until the time of the collision, the plaintiff, Raymond E. Murray,· may, nevertheless., recover damages from the clefendant,
if the. jury shall further believe that the defendant after
knowing of the plaintiff's danger, or if by the exercise of
reasonable care he could have known. of the plaintiff's posi. tion of danger and had reason to believe that he would not or
could not save himself, and that the defendant could then
have avoided the injmy by the exercise of ordinary care and
failed to do so, the plaintiff is entitled to recover damages
against the defendant.'' .
The doctrine is clearly statecl ·in the case of Sta.te of Ma.ryla.nd v. Goa.rel, 175 Va. 571, at page 581; 9 S. E. (2d) 454, where
it is said:
"Whenever one sees another in a place of peril from wbi~h
it appears that he cannot extricate himself, or where it appears that be is unconscious of his danger, or whenever by
the exercise of ordinary care the ·defendant should have been
cognizant of the situation and bad a clear chance to avoid an
accident, ,,.,itb safety ·to himself, he must take that chance.
In short, l1e is charged with what he saw and with· what he
should have seen. The antecedent negligence of the plaintiff

I
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does not of itself preclude his recovery. Starkley stated, the
reason for the rule is this: One cannot kill another merely
because he is negligent.''
26*
*It is true that when the plaintiff invokes the doctrine of the last clear chance., he has the burden of" proving affirmatively by a preponderance of the evidence that by
the use of ordinary care after his peril was discovered, there
was in fact a last clear chance to save him. This fact must
be proved like any other fact upon which the plaintiff relies.
In Michie's Law of Automobile, Volume 1, page 207 (3rd
Edition), it is said:
'' A preponderance of the evidence is required. Certain it
is that when the court is urged to apply the doctrine, it must
look to all of the evidence, which, of course, includes the testimony of all of the witnesses, the physical facts and all the
facts and circumstances which are relevant to the case. If
from all of the eyidence the jury could reasonably find that
regardless of the state of negligence of the pla~ntiff, the defendant, by the exercise of ordinary care, had a clear chance
to save l1im and failed to do so, then an instruction on the
doctrine is justified. ''
In this case the defendant was driving his automobile ·at a
terrific rate of speed-so fast that the witnesses who saw it
pass found it difficult to even estimate its frightful speed.
The defendant himself upon the witness stand. rather boasted
that lie was driving it to the utmost limit of its speed capacity.
The jury had the right to believe that the driver of an automobile being operated in such a manner would have been pre:occupied with keeping it on the highway, and that his duty
imposed by law of keeping a careful lookout ahead and of
respecting the rights of other persons travelling· upon t.he
highway at tl1e time would have been seriously affected. In
fact, he admitted that he did not see the plaintiff's automobile at all until he had about reached the railroad track, and
this was only fifty-six steps from the point of eollision. The
automobile in which the plaintiff was riding *was pro27.• ceeding slowly and bore to its left slowly as it turned
across the highway. If the defendant had berm driving
at a lawful rate of speed and had had liis automobile under
proper control and maintaining· a pToper lookout ahead, he
would necessarily have seen the posit,io11 of the plaintiff's
C'ar in time to have avoided the collision. This was a question of fact wl1ich should have been submitted to the jury
under the instruction P-5 refused by the court. Whether the
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plaintiff bore the burden of producing by a preponderance
,of the evidence proof of the requisites for the application of
the doctrine of the last clear chance, clearly was ior the jury
to decide..

Gregory v. Dmi i:el, 173 Va. 442; 4 S. K (2d) 786.
Bennett v. Spencer, 167 Va. 268; 189 S. E. 169.
Parker v. Norfolk OranfJ~ Crush Bottlin.Q Co.J 175 Va. 249;
1

8 S. E. ( 2d) 301..
In addition to the two exceptions to the action of the court
heretofore djscussed, the plaintiff excepted to the action of
the court in granting defendant's instruction No. C (Record,
page 142)~
This instruction is to the effect thatJ notwithstanding the
.admission by the defendant of his negligent operation of the
car, his excessive rate of speed, his failure to ke.ep the car
under proper control, and his failure to keep a proper Jook·out for other cars, yet if the plaintiff negligently drove across
the path of defendant's oncoming car without looking before
making such turn, or if he negligently drove across the highway knowing that the car driven by the defendant was approaching from the opposite direction, then such negligence
of the driver of the car in which the plaintiff was riding
28* was the sole proximate cause of the *collision and the
jury had no course but to find for the defendant. This
instruction ·virtually amounts to a statement to the jury that
if a plaintiff's automobile, while turning to the left across·
.a highway, is struck by another automobile coming in the opposite direction, the mere fact of such a collision is in itself
as a matter of law proof of the plaintiff's negligence, barring
his recovery, and it ignores all other circumstances which the
jury had the rig·ht to consicfor in determining whether the neg1ig·ence of the plaintiff or the neglig·ence of the defendant was
the proximate cause; and it further ignores tlJe right of the
jury to consider the case under an instruction based upon the
doctrine of the last clear chance.
Your petitioner, therefore, respectfully submits that the
judgment complained of should .be reversed and annulled, the
verdict of the jury reinstated and final judgment rendered
for the plaintiff.
.
Counsel fqr plaintiff in error desires to present petition
orally.
·
A copy of t.hi~ petition was delivered to defendant's attorneys, Messrs. Easley and Edmunds, on the 30th day of July,
1947. Counsel for the plaintiff win adopt this petition as

zo
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their opening brief on behalf of the plaintiff in error. Peti- _
tion and record filecl with the Clerk at Richmond on July 31,,
1947 ..

RAYMONDE .. MURRAY,..
who being an infant under 21
years of age sues by Robert G.
Murray1 his _father· and next
friend,
FRANK L. l\foKINNEY,
R .. G...i\.RNETT BLEDSOE, JR.,,
Counsel.
FRANK L. McKINNEY,
R. GARNETT BLEDSOE, JR.,.
Attorneys for Petitioner ..

•r,. :h,rank L. McKinney, Attorney at Law, pra-ctfoing
fa the· Sup:reme: Court of Appeals of Virginia, do certify that in my opinion there is error i.:n the Judgment complained of in the foregoing petition, for which the same· should
be reviewed and reversed ..
29""

FRANKL .. :McKINNEY.
Received July 31, 1947~
M. B. WATTS', Clerk..
Sept. Z, 1947.. Writ C}f error allowed by the court. Bond
$500..

l\L B .. W ..

RECORD
VIRGINIA:Pleas before the Honorable- G. E. Mitchell, ·Jr., Judge of
tI:te· Circnit Court of Halifax Co11nty,. Virginia, on Thursday.,.
January 30th, 1947:
Be it remembered that Iie-retof'ore, to-wit: on the 24th clay
tbe Clerk "s Office of the . Circuit
Halifax County, ~ymond E. Murray an infant under the
ag·e of 21 years-, who sues by Ms f'atber and next f'dend Rob-

or Decembe1·, 19'46, in

of'
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ert E. Murray filed· his notice of Motion against Elton Smithson for a judgment whicp Notice of Motion is in the following words and figures, to-wit:

NOTICE OF MOTION.
page 3

~

Virginia:
In the Circuit Court of Halifax County.

Raymond E. Murray, an infant under the age of twenty-one
years, who sues by his father and next friend, Robert E.
Murray, Plaintiff

v.

Elton Smithson., Defendant

NOTICE OF MOTION FOR JUDGMENT.
To : Elton Smithson:
You are hereby notified that on January 20, 1947, at 10 :00
o'clock a. m. on that dav or as soon thereafter as I mav be
conveniently heard, I wiil move the Circuit Court of Haiifax
County, Virginia, at the Court.house thereof, at Halifax, Virginia, for a judgment against you for the sum of $15,000.00,
which sum is due and owing by you to me, the undersigned,
for damages, wrongs, and injuries., hereinafter set forth~ towit:

That heretofore, to-wit: on or about May 19, 1946, around
4 :30 p. m., I was riding as a passenger in the 1934, Chevrolet
Sedan, owned and operated by my father, Robert E. Murray,
in a lawful and proper manner along U. S. Highway #58,
and I had exercised, and was at the time, exercising no control over the operation of said automobile, which automobile
was coming· from the direction of Riverdale and traveling in
a weste~·ly direction towards Danville, Virginia, and had
reached a point approximately one-half mile west of Riverdale in Halifax County, Virginia, a short distance east of the
railroad tracks of the Norfolk & vYes tern Railway. • My
father made a left turn on said highway, and then your 1939
Standard Ford Sedan approached at a l1igh rate of speed the
automobile in which I was riding from-the opposite direction,
which said automobile· was owned by Elton Smithson and operated by him, at which time the said Elton Smithson so negligently, wrong·fully, unlawfully and hnproperly operated
said automobile that it ~rossed the railroad tracks of the said
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Norfolk & ,vestern Railway at a tremendous rate
page 4 ~ of speed and ran over onto tbe shoulde1· of said highway and struck the automobile in which I was riding with such great force and violence that the automobile
in which I was riding· was caused to turn over, and I was
thrown against the ground and against the said automobile
with such great force that I was seriously, painfully and
permanently injured.
As you approached said automobile in wbich I was riding,
it became and was your duty:
(1) To exercise reasonable care in the operation of your
said automobile so as to prevent injury to other persons using
said highway; and
(2) To operate your said automol1ile at a reasonable and
proper speed under the existing circumstances and in no
event to exceecd the speed limit of fifty miles per hour; and
(3) To drive your said automobile on the paved portion of
8aid highway ; and
·
( 4) To keep a reasonable and proper lookout for objects on
the l1ighway ahead of you; and
( 5) To keep your said automobile under reasonable and
proper control; and
(6) To bring yonr automobile to a speed not exceeding five
miles per hour before crossing the tracks of the N. & ,v. Railway.

But notwithstanding your said duties, you:
(1) Failed to exercise reasonable care in the ope1·ation of
your said automobile and drove the same in negligent and
careless manner, thereby endangering the property and life
of persons on said highway; and
(2) You drove said automobile at an unlawful, dangerous
und impro.per rate of speed under the ei:rcumstanees existing,
and you drove in excess of fifty miles per hour; and
'·
( 3) You drove your said automobile off the paved portion
of the said highway into and against the automobile in which
I was riding as a passenger; and
·
( 4) You failed to maintain a proper and reasonH ble lookout for persons and objects ahead of you on said highway;
and
page 5 t
(5). You failed to keep said automobile nuder reas.ouable nnd propeF c01atrol; nncl
{6) You did not bring- your automobile to a speed not exree.ding five miles p.er bour before crossing· the tracks of t11e
Norfolk & ""\Vestern Railway.
"·

a
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.As a direct and proximate result of your aforesaid negligence., wrongful., improper and unlawful .acts .and omissions.,
said 1939 Ford automobile whieh you were operating and
which you owned was caused to collide with the aut~mobile in
which I was riding· as a passenger in such a manner and with
:such force that it was caused to turn over .and I was thereby
thrown against the automobile in which I was riding and
:against the ground. with such violence that I was seriously,
painfully and permanently injured and disabled.
As a consequence, I have suffered and will continue in the
future permanently to suffer great pain. and anguish, I have
·received a broken leg and have received cuts, bruises andlacerations about other parts of my body, I have been, and in
the future will continue to be; Beriously disabled and dis:figured, I have received permanent injuries to my nervous
system a.ncl other parts of my body, I have spent, and in the
future will 1rnve to spend, large sums in an effort to be cured
cof my injuries.
·wherefore I, the u11de1·signed, allege that I am entitled to
1·ecover damages from you in the amount of $15,.000.00: plus
ihe costs of this proceeding, and judgment will be asked for
said amount at tlle time and plaee hereinbefore set forth ..
Given under my hand this the 14th day of December., 1946..
RAYl\if OND E. MURRAY, etc.,
By Counsel
by: etc.
By: R. G. B., JR.

R. GARNETT BLEDSOE, .JR.., p. q..
Filed Dec. 24th, 1946.
.A. C. LACY, Clerk.
vag·e 6} We the jury find for the plaintiff upon his Notice
of Motion and fix his damages at $5,000.

J. S. BASS., Foreman..
#2540.
Virginia!
In the Circuit Court 0£ Halifax County.
Raymond E. Murray, an infant under the age of twenty-one
vears who. sues bv his father and next friend, Robert E.
Murray, plaintif(
V.

Elton Smithson, Defendant.
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NOTICE OF MOTION FOR JUDGMENT.
Executed in the County of' N orf'olk,. Va"', this. 20 day of
Dec., 1946,, by serving a copy hexeo.f on Elton Smithson in
person.
J . .A.. HODGES',
Sheriff County of N orf"olk,. Va..
B·y .A .. K .. CREEI{MORE, Deputy.

. Filed in the Clerk's Office of Halifax Circuit -Court on the
24th day of Dec.; 1946, and docketed on the same da:y of' delivering to me ..
A.

a. LACY,

Clerk.

Writ Tax & Deposit.
page 7 }

And at another day, to-wit:- At a Circuit Court
. held and continued for the County of' Halifax, Va.,.
on Monday the 20th day of January, 19.1:7, an order was entered which is in the following words. and figures,. to-wit :.

This day came the parties by their attorneys and on motion of the defendant by counsel the plaintiff is ordered to
file a. bill of particulars by· the 24th day of January, 1947,.
and on motion of the plaintiff by counsel the defendant is:
ordered to file the grounds of his defense on or before. J rumary 27th, 1947..
'
page 8

~

Virginia :
In the Circuit Court of Halifax County.

Raymond E"' Murray, an infant, etc.,..

v~

Elton Smithson..

PARTICULARS OF PLAINTIFF'S CLAIM..
For statement of particulars ·of the plaintiff's claim plaintiff says:
(1) That tI1e particulars or the defendant's negligence· are
fully set forth in the notice of motion, and particularly as to
said acts of negligence plaintiff says: That the negligence

i
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of defendant amounted to violation of certain provisions of·
Section 2154 (108) of the Code:
(a) In driving his automobile when not under proper control.
(b) In driving bis automobile in such a manner as to endang·er the life, limb or property of other persons on tµe highway.
.
( c) In exceeding a reasonable speed under the circumstances and conditions existing at the time, and in excess of
the speed limits allowed by law.
·
·

f

(2) That the defendant failed to exercise reasonable and
ordinary care, such as would be exercise.d by a reasonable
and prudent person in operating his automobile and not keeping a proper lookout for other vehicles on the highway.
(3) That the defendant drove his automobile off his right
of the paved portion of the highway, thereby unnecessarily
coming in contact with the car in which plaintiff was riding.
( 4) That defendant failed to bring the speed of his auto-·
mobile down to not exceeding five miles per hour when ho
approached the railway track of the Norfolk and Western
Railway, as required by statute, when by so doing a collision
would have been avoided.
(5) That the basis for damages consists of a large amount
to-wit: $730.25, expended by plaintiff in treatment of his in-·
juries; of physical and mental suffering extending over a
long period of time; permanent disability resulting from in-juries; and loss of earning power on account of physical
handicaps resulting· from injuries; and permanent physical
inconvenience, suffering and deformity; such last mentioned
damages amounting to $14,269.75. ·

.pag·e 9
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RAYMOND E. MURRAY, ETC.,
By Counsel.

·FRANKL. McKINNEY,
R. GARNETT BLEDSOE, JR.,
Counsel for Plaintiff.
Filed Jan. 24th, 1947.
A. C. LACY, Clerk.
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Virginia:
In the Circuit Court of Halifax County.

Raymond E. Murray, au infant, etc.,

v.
Elton Smith son.

STATEMENT OF GROUNDS OF DEFENSE.
The defendant expects to rely upon the fallowing grounds
of defense to the action brought against him in the above
styled case:
(1) The defendant will rely upon all defen·ses provable UU··
der the general issue.
(2) Defendant denies each and every alleg·ation of negligence alleged against him in the notice of motion and in tb~
particulars of the plaintiff's claim.
(3) Defendant will rely upon facts to establish that th~
collision between the automobiles involved in this action was
due solely to the negligent operation of the automobile in
which plaintiff was riding, which was being driven by his
father, in crossing the highway immediately in front of the
automoble qriven by the defendant, under circumstances
which made it impossible for tlte operator of the defendant's
car to avoid the collision.

EASLEY & EDMUNDS,
Counsel for Defendant ..
Filed Jan. 27th, 1947.
A. C. LACY, Clerk.
page 11
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Virginia :

In the Circuit Court of Halifax County.
Raymond E. l\Iurray, Jr., an infant who sues by, etc.,

v.
Elton Smithson.

AMENDMENT TO STATEMENT OF GROUNDS OF
DEFENSE.
.
In addition to the grounds of defense heretofore filed in
this cause, the defendant relies upon the following· defense:
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The plaintiff was guilty of contributory negligence in that
be failed to warn his father, the driver of tbe automobile in
which he was riding, of the danger from the oncoming ~ar
driven by the defendant, or failed to keep a reasonable lo·okout and to s·ee the said automobile driven by tl1e defendant,
:and such negligence on the part of the plaintiff proximately
,contributed to the collision which resulted in the injuries complained of by the plaintiff..

EASLEY & EDMUNDS, p. d.
Filed Jan. 30th, 1947.

.A. C. LACY, Clerk.
page 12 } Virginia!
In the Circuit Court of Halifax County.

Raymond E. Murray, Jr.. , an infant who sues by, etc.,
v..
Elton Smithson.
PLEA OF NOT GUILTY.
The said defendant, by his attorneys, comes and says that
l1e is not g·uilty of the premises in this action laid to his
,charg-e, in manner and form as the plaintiff hath complained.
And of this the defendant puts himself upon the country.
EASLEY & EDMUNDS, P~ d.

Filed .Jan. 30th, 1947.

A. C. LACY, -Clerk.
page 13 }

And at another day, to-wit: At a Circuit Court
held and continued for the County of Halifox, Va.,
on Thursday, ,January 30th, 1947, an order was entered which
is in the following words and figures, to-wit:
This day came the parties by their attorneys, and it appearing tba·t the plaintiff filed the particulars of his claim,
and that the defendant the grounds of his defence and the
amended grounds of defence and his plea of not guiltY. in manner and form as the plain tiff in his notice of motion has alleged and this be puts himself on the Country and the plain-
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tiff doth the like, thereupon came nine persons who were selected, qualified and sworn in the manner prescribed by la"r
and were summoned by the Sheriff of County from a list
drawn by the Clerk of this Court from which the plaintiff
and the defendant ~ach struck one and the remaining seven
constituted the jury, to-wit: T. A. Chappell, W. A. Abbott,.
E. J. Francisco, H.P. Anderson,. J. S. Bass, 0. L. Solomon
and W.W. Williamson, Jr., who were sworn to well and truly
try the issue joined and after fully hearing the evidence oi
witnesses and the argument of counsel retired to their room
to consult of a verdict and after some time came into Court
and rendered the following verdict, viz.: We the Jury find
for the plaintiff' upon his notice of motion and fix his damages at $5,000.00, J. S. Bass, Foreman.
Here the defendant moved the Court to set aside the aforesaid verdict of the jury and grant him a new trial on the
following grounds (1) The verdict is contrary to the law
and evidence (2) Failure of the Court to grant an instruction
offered by the defendant and (3) The Court granting improper instructio~TS. And the Court not being advised of its
judgment on said motion takes time to consider and hear
argument of counsel for and again~t at another date.

r

And at another day, to-wit: A.t a Circuit Court
held and continued for the County of Halifax, Va.,
on Tuesday the 1st day of April, 1947, an order was entered
which is in the following words and figures, to-wit:
page 14

This .day came the parties by counsel, the plaintiff by R.
Garnett Bledsoe and F. L. McKinney, his attorneys, and the
defendant by Easley & Edmunds, his attorneys, and the Court
having considered motion made by the Counsel for the defendant to set aside the jury's verdict, and having heard oral
argument in support of and against the granting of the said
motion, and having taken time to consider of its judgment,
is of opinion that the said verdict of the jury is contrary to
the law and the evidence and should be set aside in accordance with a statement of the ·Court's opinion which has. been
reduced to writing· and furnished to counsel for both sides,.
and it is ordered that the verdict of the jm17 rendered in this
cause be set aside as contrary to the law and the evidence;
and counsel for the plaintiff having signified an intention to
apply for a writ of error and S'u,persedeas to the Supreme
Court of Virg'inia, the execution of this judgment is suspended
for a ·period of sixty (60) days in order to give them time
for the making of such an application, and in event that a

I
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writ of error and supersecleas are awarded, the amount of tbe
bond is fixed at One Hundred Dollars ($100.00).
page 15 ~ · And at another day, to-wit: At a Circuit Court
held and continued for the County of Halifax, Va.,
on Friday the 30th day of May, 1947, an order was entered
which is in the following words and figures, to-wit:
This day came the parties by counsel, the plaintiff by R.
Garnett Bl~dsoe and Frank L. McKinney, his attorneys, and
the defendant by Easley & Edmunds, bis attorneys; and the
Court having considered the motion made by counsel for the
defendant to set aside the jury's verdict, and having heard
oral argument in support of and against the granting of the
said motion, and having taken time to consider of its judgment, is of opinion that the said verdict of the jury is contrary to the law and the evidence and should be set aside in
accordance with a statement of the Court's opinion, which
has been reduced to writing and furnished to counsel for both
parties; the Court cloth therefore order that the verdict of
the jury be, ~nd the same hereby is, set aside as contrary
to the law and the evidence; and that final judgment be, and
the same hereby is, rendered for the defendant, to which action of the Court in setting aside the verdict of the jury· .and
in entering judgment for the defendant, the plaintiff, by counsel, excepted. And the plaintiff having indicated that he intends to apply to the Supreme Court of Appeals of Virginia
for a wdt of error and snpersedea.s from this judgment, execution upon this judgment is suspended for the period of
sixty days, in order to give time for the making of such application, upon the plaintiff entering into bond before tlie
Clerk of this Court in the penalty of $100.00. And the Court
doth order that the foregoing judgment order be entered by
the Clerk of this Court as a wwnc pro fonc_judgment order,
in the place and stead of the judgment order entered in this
case on April 1, 1947.
page 16
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Virginia :
In the Circuit Court of Halifax County.
Raymond E. Murray, an infant under the age of 21 years,
who sues by his father and next friend, Robert E. Murray,
Plaintiff,
v.
Elton Smithson, Defendant.
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C. T. Coates.
RECORD.
Stenographic report of the testimony, together with the
motions, objections and exceptions on the part of the respective parties, the instructions offered and granted, and
the exceptions thereto, and other incidents of the trial of the
case of Raymond E. Murray, an infant under tl1e age of 21
years, who sues by his father and next friend, Robert E. Murray, against Elton Smithson, on January 30th, 1947, before
Honorable G. E. Mitchell, Jr., and Jury, in the Circuit Court
of Halifax County, at Halifax, Virginia.
Present: R. Garnett Bledsoe, Jr., and Frank L. l\foKinney, counsel for the plaintiff. James S. Easley and J. E.
l~dmunds, III, counsel for the defendant.
Reported by
C.R. McCarthy, Court Reporter,
Lynchburg, Virginia.
~

Note: Immediately at the close of opening statements of counsel the jury was taken to view the
scene of the accident under investigation. Upon returning
to court, the witnesses were sworn and excluded from the
courtroom.

page 18

C. T. COATES,
having· been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
By :Mr. McKinney:
Q. You are }Ir. C. T. Coatesf
A. That is right.
Q. You are one of the State Highway Troopers 1
A. Yes, sir.
Q. How long l1ave you clone work of that kind here in this
county,, Mr. Coates 1
A. In this county about five years.
Q. How long hove you been engaged in tltat busincr,s altogether?
A. Six years in all.
Q. Mr. Coates, did you have oc<'asion to go to the sc-cne
of the accident that is involved in tl1is suiU

",
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C. '1.'. Coates..
A. Yes, sir., I did..
Q. What time of day tlicl the collision occurl
A .. Between 6 :00 and 7 :00 o'clock on th~ 1901
})age 19 ~ day of May, last year..
.
Q. Between 6 :00 and 7 :00 o'clock on May 19th.
That would have been daylig·hU
·
'
A. That is right..
Q. What kind of day was iU
A. It was clear and dnr.-roads drv..
Q. How long after
accident before you reached the
scene?
A. I reached the scene right at 7 :00 o'clock! just a few·
minutes before I got there is when it happened. I was at
home when it happened.
Q. Just state what rou founcl when you reached there.
A. Well, tlm car driven by Mr. Murray was setting crossways the left-hand side of the highway. His front" wheels
were right at the edge of the bard surface on the left-hand
side going toward Danville. The rear of his car was up
about the center of the highway. The Smithson car was some
distance down below there in the driveway where you turn to
go up to those stores.
Q. Now, the Murray car had been proce~cling toward Dan-

the

ville¥

A. That is right.
Q. And you found it in what position exactly now?
A. It was setting crossways the left lane.
.
Q. It was up in the travelled surface?
page 20} A. That is right. His front encl was right at
the edge of the hard surface on his left-1,and side.
Q. And tl1c car was pointed then in what directionf
A. Orosswavs tlie road.
.
Q. At an ang·le t
A. It was some angle down but near about 8traigbt across
the road.
Q. And the front end of it was how far off the hard surface!
A. Rig·ht at the edge of the hard surface.
Q. And that was an ordinary passenger car, wasn't ih
A. That is right.
Q. Now, the Smithson car wfls what kind of cad
A. It was a '39 Ford sedan.
Q. Was anything· attached to iH
A. Yes, sir, a trailer. .
Q. vVhat kind of a trailer, something you hook onto the end
· of the car?

3Z
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C. T. Coates ..
A. That is right, just a car trailer, a small trailer..
Q. Now., the collisio.n occurred how fa:r east of the railway
tracks1
.
A. 56 steps, approximately that-right at 56 steps ..
Q.. East of the tracks Y
A. Yes, sir.
Q. And after the point of collision how far bad
page 21 ~ the Smithson car gone?
A. Well, it knocked the Murray car for 18 feet
around. When he started to make his turn his wheels were
four feet across· the center line when it struck. He knocked
it from that point around 18 feet and then he went 30 steps
beyond that, approximately 90 ftet.
Q. Could you tell from the marks there where the actual
collision had occurred with reference to the center or side of
the roadf
A. Yes, sir, I think I could at that time ..
Q. You have some record of it Y
A. Yes, sir, Mr-. Murray's car was four feet to the left
of the center line when it was struck and from that point to
where it stopped ·it turned the front of his car around. this
way and it was eighteen feet from where the black mark
started,. made by fµe Mnrray car when it was sliding to whereit stopped.
Q. The car had come to rest with the front end of it near
the left-band edge of the hard surface Y
A. That is right.
Q. The otber car ltad gone how far from the point of impact f
.
A. vV ell, from the point of impact, counting tlle 18 feet
that it dragged the Murray car, that would be about 110 feet,.
90 feet plus 18 feet.
Q. Approximately 110 feet. Now1 what course
page 22 ~ did the Smithson car take after the collision?
A. He went off the highway to his rig-l1t clown
across this driveway right to the end of the drivcwav.
Q. And did he veer away from the highway or stay "parallel
with the highway 7
44...· He bore away from tlle highway.
Q. And finally came to rest about 110 feet from tlJe origfoal
point of collision Y
~.
A. That is rigllt.
Q. W11at position was it in when you found itf
A. It was setting over at the e;nd of the driveway. The
trailer part was completely demolished and what he had in it.

(
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C. T. Coates.
I don't know what he had it loaded with but a lot of stuff
was picked up around there, and the car, I don't recall what
d~mage was done to the automobile.
Q. Neither car was ove.rturned 1
A. No, sir.
Q. Where any of the occupants of the cars still there when
you got there or had they been taken away?
A. The occupants of the Smithson car were there, at least
some of them were, I don't know about all of them. Mr.
Murray had been taken away as well as some of the eccupants
of his car who were more seriously hurt. May have been
some of those there, I don't rememb~r.
Q. How wide is the road there, the travelled surface, or the
smooth travelled surface, and the shoulders? Just
page 23 ~ give us those measurements at the point of collision and from there on up to the railroad tracks.
A. 21 feet, the smooth part of the hard surface. On the
left-hand side going toward Damrille it has got about a four
foot hard surface shoulder.
Q. Going toward Danville there is a hard surface shoulder
in addition to this 21 feet?
A. Yes, sir.
.
· Q. Now, on the right-hand side as you go toward the tracks
going toward Danville how wide is the shoulder there and
what kind of shoulder is it?
A. It is a gray soil shoulder. It is eight feet wide over
the ditch, and practically leYel.
Q. Is that a smooth gray soil ·shoulder?
A. Yes, it is.
Q. That would make a total width there, including the two
shoulders, of how much?
A. 33 feet in all.
Q. Approximately 33 feet. Now: to the left of this roadway, opposite the point where this collision occurred, what
is to the left as you go toward the tracks 01.1.tside of the roadway?
A. Well, it is the driveway out of those stores there.
Q. Is it an open sort of a space there in front of t]1at store Y
A. Yes, sir, it is quite a distance there that is
page 24 ~ level and down a little lower than the road.
Q. Is it much lower than the road or slightly?
A. Not too much, just a little lower than the highway.
Q. Quite a wide open space there? ·
A. Yes, sir.
Q. Does it drop off perceptibly or just gradually?

(
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A. Just gradually g·oes off. It is not a drop off.
,
Q. Now, what is the course of the highway there as it leads
up from the track on this side-, is it straight!
A. Yes, sir.
Q. And as it goes over the trark does it continue in a
straight course Y
A. For some little distance. _.\s you cross tll.e track tlle
road dips down a little bit on the west side of the raih-oacl
track.
Q. The1·e is a slight dip on the other side f
A. Yes, sir.
Q. Can you see an automobile as you approach rrom the
side at any point beyond the traeks?
A. Yes, sir, you can see an antomobile until it goes around
that curve up above the railroad!
Q. To what extent does an automobile go out of sjght as
you approach this side? An automobile coming from beyond
the. track, to what extent does it disappear from sighU
A. The tests I made over there the- other day,
page 25, }- standing·, approximately where the oars came- together., a car coming down 58, a pproaehing therailroad tracks from toward Danville, you could see it all
the way through that dip until it came up on the railroad
track.
Q. That is when you were standing up? .
A. Yes, sir.
·
Q. Seated in a car what, if any difference would it make?
A. I don't think it would inake a great deal of difference.
Q. You say it is a smooth crossing there? ·
A. No,.-sir, it isn't smooth. It is a little rough when you
cross the track.
.
Q. ·Are there any signs there at this crossing, slow down
signs.?
A. Yes, sir.
Q. What do they sayf
A. "Slow down to 5 miles an hour".
Q. Now, what marks, if any, did you find on the highway
or at the scene there that yon could identify as havin,g bPen
made by the Smitl1son car after it came in collision with the
Murray cart
A. Well, :be left marks after the impact dean on to wl1erc
it came to rest.
Q. How much of that mark was on the travelled surface
and how far did it go on tl1c travelled surface bepage 26 ~ fo.re it got off on the ground?
A. Well, he was on the travelled surface appar-

I
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ently when he came in contact with the Murray car but as he
carried· the Murray car a1·ound I diem 't see any marks -until
after he had got aloose from the Murray car and from there
on to where he stopped he left marks..
Q. It knocked the Murray car you say about 18 feet?
A. That is right.
Q. Then were ·there any marks toore before he left the
Murray car?
A. I couldn ~ tell whether he left any marks. while he was
in the act of dragging this car or not. I couldn't tell.
Q. After he got aloose from the Murray car or left the
Murray car what marks did you find f
A. Apparently his wheels were dragging from there until
where he stopped over on the dirt.
Q. And after he left tlle Murray car then that was a distance of 90 feet before he came to rest?
A. That is right.
Q. And his wheels were clraggino·, you say?
A. On the dirt apaprently his ,clieels were dragging, yes,
sir.
.
Q. Tell about the telephone poles there at the location.
·whe.re are the poles?
A. Well, one pole is right up at the tracks and
page 27} the other one is down near the point of impact. ·
The 11oint of impact was between the two poles
and the frailer Smithson was towing behind his car apparently hit the telephone pole. I think that is wlmt tore the
trailer to pieces like it was.
Q. Did it- damag.e the pole?
A. Left a little skinned or knocked up place on the pole.
Q. Is that the place we saw there today 1
A. !suppose it was. I don't know how many has hit it
since.
Q. How far from the highway was the point where the
Smithson car finally came to rest?
A. I didn't make that measurement. He was bearing ·away
from the ]1ighway all the time.
_Q. Could you give us some idea?
A. I imagine it was eig·ht or ten steps from the highway.
Q. Was it moving away from tl1e biglnvay all _of the time?
A. That is right.
Q. Until finally it came to rest at the extreme end you say
of the driveway?
A. That is right.
Q. Mr. Coates, do you lmve furnished to you by your de-
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0. T. Coates.
partment any standard or information or guide as to the
distance at which automobiles can be stopped when in proper
condition!
A. Section 99, paragraph ( c) of the Motor Vehicles Code
gives that information.
By :M:r. Easley: I would like to ask before that
question is asked whether that considers a car with
a loaded trailer behind it or just a car by itself.
By the Witrj.ess: I am seeking to give- my information from
the Motor Vehicle Code just as it is put into here.

page 28

~

By the Court :
.
Q. Do you know what kind of car was used in that demonstration I
A. No, sir ..
By Mr. McKinney:
.
Q. Does that apply to any particular make of carf
A. I just don't know. It is given here in the Motor Vehicle
Code.
. By Mr. Easley: I want to know whether the tests on which
tliose distances are based were made with cars with loaded
trailers behind them or just the. car itself.
By Mr. McKinney: It is just the ca~, I imagine..
By the Witness: It is just the car itself; I imagine.
. By the Court: Does that answer your question 'l
page 29 ~ By Mr. Easley: Yes, sir, and therefore I don't
.
think those distances are relevant testimonv in this
case on account of the difference in the cars.
"
By the Court: The jury is entitled to take into consideration the difference.
By Mr. McKinney: It might be given for what it is worth
and affected by any evidence of additional weight attached
to it.
By the Court: I think the tires, and so forth, would have
some bearing on it. Of course, tbe jury can take that into
consideration. We have alwavs allowed the distance a car
can be stopped in according to this scale. I think it is proper
evidence to go in for what it is worth.
By Mr# Easley: "\Ve except to the introduction of that evidence.
·
By Mr. McKinney:
Q. Will yon give us that information.
A. On a dry, hard surface, approximately level stretch
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of highway, free from loose material, the service foot brake
shall be capable of stopping motor vehicles at a speed of 20
miles an hour in a distance of 25 feet with four-wheel brakes,
or 45 feet with two-wheel brakes.
page 30 ~ Q. Give the various speeds.
A. That is all it gives in here.
Q. That is the only speed at whic.h it g·ives that?
A. Yes, sir., 20 miles an hour and 25 feet.
Q. Do you have any other tables t
A. I have a table Jiere put out by somebody else. It is
not our table.
By the Court:
Q. Is that the samo as your table 1
A. I don't know.
By Mr. McKinney:
Q: Is that furnished to you by your department?
A. No, sir, here it is.
Q. It is a standard table Y
A. It is one I have used before.
By the Court: It would depend on the size of the car, the
tires, and other things.
By the Witness: On this it says 20 miles an hour 21 feet.
The other says 20 miles and hour 25 feet.

By the Court:
Q. One is the leg·al distance and the other is· wliat you
can stop a car in Y
A. Yes, sir.
~

By Mr. McKinney:
· Q. Do you have there the distance that an automobile will travel per serond at various speeds?
A. I think I have it on this card here.
page 31

By the Court: Treat it roughly by :figuring the speed, plus
half, and add it to it. Say g·oing 40 miles an hour it would be
60 feet.
By Mr. McKinney:
Q. Is that given t11ere f
A. 20 miles an hour 29 feet per second.
Q. Give it on up for tl1e different speeds.

(
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A. 50 miles 73.3 feet per secon{i.
Q. How about 60 miles?
A. 88 feet per second.
Q. Do you have any for higher speeds?
A. Yes, sir, I have it on up to 100. 70 miles 102.6 feet per
second; 80 rriiles an hour 117.2 feet per second; 90 miles 1:32
feet and 100 miles an hour 146.6 feet.
Mr. McKinney: I understand your Honor will admit for
what it might be worth the scale of distances at which a cur
can be stopped.
By the Court : T think we had better allow the last scale
and exclude the code section there that he was reading from
because that code section is what is required unpage 32 ~ der the law. The other is what is practical, cars
of certain size, and so forth. When they put out
the scale they didn't show the size of the cars m~ed hut I
suppose they were just the usual fleet cars, Fords, Chevl'Olets
or something of the kind.
By Mr. McKinney: The Court will allow him to introduce
that?
·
.
By the Court: You may introduce that scale.
By Mr. Easley: We save the point.
,,

By Mr. McKinney:
Q. Give us the distance of stopping at different speeds
from the guide that you have.
A. 50 miles an hour 128 feet.
By the Court:
Q. Does that have the reaction time or is that Hie actual
Htopping time?
A. That is tlie actual stopping time.
By Mr. McKinney:
Q. Give us tlw lower speeds.
A. 40 miles an l1our 82 feet; 30 miles 47 feet, and 50 is 128
feet. 60 is 185 · feet., 70 is 252 feet, 80 is 323 feet, 90 is 425
feet and 100 if 514 feet.
By the Court:
Q. Tlrnt would he on dry level pavement without
page 33 ~ loose gravel on it, with a medium weig·llt or light
weight car with g·ood tire8 on it and proper hrak(.ls t
A. That is right.
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By Mr. McKinney:
.
Q. Does that take into account what kind of cad
A. No, sir, I don't know what kind of car it would ·oe.
Q. Did those conditions exist at that time? Was it a dry
surface, no loose gravel?
A. That is right., from the point of impact to the railroad
it was.
,
Q. The rest of it was off on the shoulder?
A. That is right, dirt and gravel.
Q. And the road along there was approximately level~
A. Just about level.

By the Court: I will tell the jury now that this is just the
general average of what cars will do and of course that is
for a car without a trailer. In this particular ease you have
~ truiler attached to the car.
CROSS EXAMINATION.

By Mr. Easley:
·Q. Mr. Coates, what part of the Smithson car struck what
part of the Murray cad
A. Now, tl1e right front and rig·ht side of the Murray car
was struck. I don't recall what part of the Smithson car was
i:;truck. The left part of the car was torn up but
page 34 } I don't know the extent of the damage, whether
the car went away under its own power or what.
Q. In other words, the left front of the Smithson car came
into contact with the right front side of the Murray car?
A. I don't recall the right front, whether the wheel or just
about the headligllt.. I just don't rec·an.
Q. v,.,r oulcl you estimate that the front of the Smithson car
approximately struck the front 8ide of the Murray car-that
is; with his right front about the front end of the Murray
car?
A. That would be Smhhson's left front.
Q. If Smithson's left front Atruck the front of Murray's
car then the rest of his car clidn 't come in contact wit]1 it at
all?
A. I don't recall if the front of the Smithi:;on car or side
of it or just what came in contact with the Murray car..
Q. Now, at the point of roUision was tl1e Smithson car
entirely on the ha rd surface f
A. At the beg·inning of these skid marlu; he was. ves. Rir.
Q. How close was .his rig-ht-hand wheel to the, 1:ight-hand
·
udge of the llig11way?
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A.. It was right at the edge of the highway.
Q. So when his car struck the Murray car his
page 35 ~ right-hand wheel was right at the right-hand edge.
of the hard surface!
A. That is right.
Q• .And from the point where the cars were disengaged.
when his car left the Murrav car then he went off the hard
surface to the right and over ..the gravel driveway to the point
where it stopped·J
A. That is right.
.
Q.. So that about 90 feet of the distance that he travelled
was over gravel surface f
A. Most of it, yes, sir-may have been a little on the hard
surface.
'
Q. You say that hls wheels made some marks on the gravel
surface after he got off the highway. What kind of marks ·
were they¥
A .. _Apparently his wheel was dragging~ his rear wheels or
front wheels-anyway, they made a deep. impreesion in the
gray soil or gravelled portion of the driveway.
Q. Could you tell how many wheels made it 1
A. No, sir, I couldn't. I couldn't tell whether the front
wheels, left front, rig·ht front, or one of the rear wheels made
it. I just couldn't tell which made it.
Q. "\Vas there any evidence that the brakes on the Smithson
car had been appli°ed before tlie collision Y
A. No, sh-, I di~n't see any marks on the highway.
Q. "'When both cars stopped they were both setpage 36 ~ ting upl'igl1t, neithe.J· car tumed overt

A. No, sir.
Q. A.nd you say you didn't notice the extent of injury to
the Smithson carf
·
.A. I did at the time but it has be~n so long m\cl I have
had so many wrecks since then I just don't recall.
.
Q. Now, ,vas there any mark on the highway to show tllc ·
direction of the :Murray cnr as it turned across the highway T
A,, From the point
impact wbere his front shirted "to
drag he was four feet over the white line and when it finished
dragging all of it wns over on the left-hand side of the white
line, all of his automobile. The rear end of his car was on
his side of the white line wl1eR the front wl1ecls started to
make tbe drag·.
Q. What was the drag made from T
A. His wheels wlien he was dragged sidewavs.
Q. That was made before the impact t
·
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A. That was made after the impact.
Q. So when the impact was first ma.de he bad only crossed
the center line four f eetf ·
A. That is right.
Q. The front of bis car was just four feet over the cent.er
line?
A. That was the. nearest mark to the white line, four feet.
If he was g·oing over at an angle his left front
page 37 ~ wheel would be further over the white line than bis
right front wheel. The right front wheel when he
started to make the mark ,vas four feet to the left of the white
mark.
Q. The point I was getting at was I understood that when
the cars came together. that the rig·ht-hand wheel of the Smithson car was right at the edge of the hard surface.
A. That is right.
Q. What is the width of a car, five and a half feet T
A. Something· like that.
Q. What part of tbe 1{urray car was struck, how far back
from the front Y ·
•
A. I don't recall, but to clear your point up, I see what
you are driving at-the right front wheel of the Murray car
wai;: four feet from the hard surface. If going across at an
angle his left wheel would be a whole lot further.
Q. You mean four feet from the white line?
A. Yes, sir, that is right.
Q. Then back beyond that. point you couldn't tell how he
was turning across the road, whether turning gradually or
straight across 7
A. No, sir, wasn't anything left back there to te11.
Q. Then didn't the left-hand wheel of the Murray car make
a mark?
A. Both wlrnels on the front made a mark.
Q. Did the left-I1and wheel indicate tliat it was
page 38 ~ further over the white line than the right?
A. When tlrn car started to skid around this way
this wheel made a mark up close to the wlJite line but whei1
they came around they ran into one another.
Q. Then, as I understand, when the Smithson car left tl1e
Murray car the Murray car was practically .straight across
the road T
A. That is rig·ht.
Q. ·wouldn't that indicate tlien tllat the car went across the
highway graudally rather than straighU
A. That is right, he turned at an angle.
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Q. That higl1way there iR marked with white lines, isn't it?
A. That is right.
.
Q. The point where Mr. Murray turned his car to the left
is a solid white line, isn't iU ·
A. Solid on his side.
Q. Now, the crossing sign there, you say there is a sig-11
which says '' Slow down to 5 miles au hour''?
A. Yes, sir.
Q. Didn't it have another sign "Stop when swinging"?
A. Yes, sir.
Q. There is an automatic signal tlwre on that crossing!
A. That is right

page 39 ~

RE-DIRECT EXAl\UNATION.

By 1\Ir. McKinney:
Q. I want to get this straight. Aft(lr the l\Iurray car was
struck it was knocked sidewise?
A. That is rig-ht, it was knocked around. The car was setting in this shape when hit (indicating), and when the front
end was hit it went around this wav.
Q. And you say the car was knoclrnd back 18 feet 1
A. Knocked around 18 feet.
Q. And then after it became diseng·aged from the Smith~on
car the Smithson car then dragged for 90 feet morel
A. That is right.
Q. Did it make a deep cuU Was the surface of tl1e ground
about like it was there todav?
A. That is right. The Murray car before it stopped its
skid some part of it made a cut place in the highway. ThCl
cut places are out tl1ere now.
Q. Cut place~ in the l1ard surface 1
A. Some broken down part of tlrn car?
A. Yes, sir, and that mark is still there.
Q. Did I underst.and )rou to sa~, tl1at tl1c mark of tlw Rmitl1. son car after it ~ot off the hard surface was a skid mark?
A. Apparently· his wheels were dragging.
Q. Dragging or sliding Y
A. Yes, sir, not turning;.

The witness stands aside.
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RAY:M:OND E. MURRAY,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.

By Mr. Bledsoe!
Your name is Raymond E. Murray1
Yes, sir.
How old are yo-µ, Raymond?
16.
Is Mr. Robert E. Murray your father t
A. Yes, sir.
Q. You are the one who was injured and are bringing suit
on account of those injuries t
A. Yes, sir.
Q. Mr. Murray, where do you live?
A. We live .out a.t Cluster Springs now.
Q. Have you always lived ·in Halifax County?
A. Yes, sir.
·
Q. What education do you have! How far in school have
.
you beenT
A. Throug·h the 7,th g-rade.
Q. Do you do any work?
A. Yes, sir.
Q. Where do you work 1
A. With the Highway Department.
·
Q. Had you worked any before you were injured t
A. Yes, sir.
page ·41 } Q. Where did you work 7
A. Highway Department.
Q. On what date did this accident happen?
A. The 19th of May .
.Q. You know what day of the week that wast
A. Sunday afternoon.
Q. Where were you riding?
A. In the front seat.
Q. Wl10 was driving the car?
A. My daddy.
Q. Is that Mr. Robert E .. Murray Y
A. Yes, sir.
Q. Where had you been 1
A. We had been away that day. We had been down to
Riverdale to get some sandwiches that evening.
Q. Was anyone else in the car with you all at the time f
A. Yes, sir.
Q. Who was with you?
Q.
A.
Q.
A.
Q.
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A.
Q.
A.
Q.
your

My mother, brother and sister.
Where was your mother, brother and sister seatedf
In the back.
Was anybody else on the front seat besides you and
father Y
·
.A.. ::N'o, sir.
.
Q. At that time where were you and your mother and father
livingT
page 42 r A. Right on the other side of Riverdale on tho
Bold Springs Road.
·
·
Q. Does that road lead off of 58 west of the railroad track!
· A. Yes, sir.
Q. You say that you had been down below Riverdale for
sandwiches T
A. Yes, sir.
Q. Where were yon going? Were yon returning home f
A. Yes, sir.
Q. Were you going to continue on home or go back; to
Riverdale!
A. We were to go back to Riverdale..
Q. Do you know why you had to go back to Riverdale?
A. My mother said we didn't have any chicken feed so
Daddy said he would turn and go back and get some.
Q. Did ,YOU have anything to do with driving the automo.
bile of your father's Y
· A. No, sir.
Q. He was in the sole operation t
A. Yes, sir.
.
Q. Did you observ.e or did you see any cars approaching
you from next to Danville before you turned to your left 1
A. Yes, sir.
Q. What automobile did you see?
A. I saw the one that struck us.
page 43 } . Q. About where was the automobile that struck
you when you :first saw it?
A. It was on the other side of the railroad toward Danville. ·
Q. Was your father then turning or about to turn to go
back to Riverdale?
A. He was about to turn then.
Q. Was. he turning then when you saw the car!
A. Yes, sir, he started just as I seen the car.
Q. Do you know whether your father made a gradual turn
or did he make a sharp turn straight across the roadY
A. A gradual turn.
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Q. Do you know about where he was gomg to make his
turn?
A. He was g·oing to make a gradual turn this side of the
railroad to go around a telephone pole.
Q. Now, was that telephone post up close to the railroad
or the second telephone post from the railroad?
A. It was the second telephone post this side of the railroad.
.
Q. Is that telephone post on the left-hand side of 58 as you
go toward Danville T
•
A. Yes, sir.
Q. Did you see the automobile any more before it struck
you?
A. Yes, sir.
page 44 ~ Q. Where was it then when you saw it?
A. About the railroad.
Q. Have you any idea about the speed of the Smithson automobile, the one that struck you Y
A. It was coming at least sixty or more. ·
Q. Did it appear to be going very fast?
A. Yes, sir.
Q. From the time that you saw the automobile of Smithson's on the railroad track until it struck the car in which
you were riding was. that any long space of time or was it
shortY
A. It was short.
Q. Were you knocked unconscious f
A. Yes, sir.
Q. When did you regain consciousnes~?
A. After I got to South Boston Hospital.
Q. Do you know what injuries you received?
A. A broken leg.
Q. Which leg f
A.. Right.
Q. Were you hurt anywhere else?
A. Some bruises.
Q. How long did you stay in the hospital?
A. Three months and three days.
Q. Did you suffer?
A. Yes, sir.
page 45 r Q. How much did you suffer?
A. I suffered badly.
Q. You say that you stayed in the hospital three months
and three days and were discharged from the hospital?
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A. Yes, sir.
Q. How long were you disabled after you left the hospital!
A. Three months, I think.
Q. Did you have a cast on your leg·?
A. Yes, sir.
Q. Did you have it on after you left the hospital?
A. Yes, sir.
Q. Do you know whether one of your legs is shorter than
the other or not?
·
A. Yes, sir.
·
Q. Is it your right leg?
A. Yes, sir.
Q. Was that leg shorter than the other leg before.you had
the accident?
A. No, sir.
Q. Do you have any inconvenience as a result of this accident at the present time?
A. \Vell, I can't work as much as I used to.
Q. Wby ca.n 't you work as much as you used to?
A. Because my leg gives out on me. It hurts and I just
can't stand on it as much as I used to.
page 46 ~ Q. You say you can't stand on it ·as much as
·
you used toY
·
A. No, sir.
Q. I noticed you were limping when you went to your seat
over there, is that due to your leg being shorter tban tbe
other.
A. Yes, sir.
Q. Do you have any other aches and pains as a result of
this accidenU
A. My ankle.
Q. Which ankle'?
A. Right ankle.
Q. Wbat happened to tlrnU
A. I don't know, it was hurt in the wreck.
Q. Does it pain you now?
A. Yes, sir.
Q. Is anything· else wrong with that ank:lef
A. It swells up on me, gets so I can't hardly keep a shoe
on it.
Q. That is going on now f
A. Yes, sir.
Q. Do you know how long from the date of the accident it
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was before you could do any workt How long did vou stay
in the hospital 1
•
A. Three months and three days.
Q. How long after yo11 had gotten out of the hospital was
it before you could do any work?
page 47} A.. It was three months.
Q. Could you work regularly then!
A. No, sir.
Q. Cap you work regularly now 7
A. No, sir.
Q. About what wns your average monthly :salary before
you were injured t
. A. Well, $90.00.
Q. About $90.00 a mouth?
A. Yes, sir.·
.
Q. I believe you are paid by the hour, are you not?
A. Yes, sir.
Q. Is your present earnings as much as it was before the
:accident?
A. I make as much per hour but I can't work as regular.
Q. Do you ever have to lay off piece of days after you have
g·one to work t .
A. Yes, sir.
Q. Do you know how much your total doctor bill was,
A. No, sir.
Q. Or your hospital bill!
A. No, sir.
By the Court: Do you have a statement of itt
pag-e 48

~

By 1\fr. Bledsoe: Yes, sir, we can prove it later
hy the doctor.

CROSS EXAMINATION.

By Mr. Easlev:
0

Q.
A.
1
Q..
A.

Mr. Mu;ray, are you still going to school?
No, sir.
You are at work nowt
Yes, sir.
Q. Wba t kind of work do you do?
A. Well, I shovel rock.
Q. Work with the construction or the maintenance force t
Are you building- roads or just repairing roads?
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A ..
Q..
A.
Q..

A.
Q.

A.

Q.

A.

Q.
A.
Q.
A.
page
Q.

,
l

Repairing.
How l~mg have you been doing that?
Ever since fall before last up until I got hurt..
How do you get to workY
I ride with another fellow.
You can drive a car yourself.
Yes, sir.
You do at times drive your father"s car, don't your
No, sir.
,
But you do drive a car occasionally!
Yes, sir.
How long· have you been driving a carf
Three years I guess.
Q. You understand the hig·hway· markings, don 1t
49} you! You know what the white lines meant
A. Yes, sir.
You know you are not permitted to cross a solid white

line.
A.' Yes, sir.
Q. Now, at the time this accident occurred it was a clear
day,. wasn't it! ·
A. Yes, sir.
Q.. The sun was still shining,. still light f.
A. Yes, sir.
Q. I understood yon first saw this automobile driven by .
Smithson when it ~as on the other side of the railroad tracks?
A. Yes, sir.
Q. Did you continue to look at it or did you tllen look up
again to see it the second time Y · You say you saw it when
it was about at the railroad track.
A. I looked up again.
Q. You saw it the first time, then took your eyes off it, and
looked up again and saw it the second time T
A. Yes, sir.
Q. Where was your father when you looked at it the seeond
timef What was he doing tl1en t
A. He w~s crossing the road then.
Q. He had sta_rted to make his turn. How far
page 50 ~ had he gotten?
A. Well, he had crossed the center line.
Q. .He had crossed the center line-!
A. Yes, sir.
Q. How farT
A. I don't. know.
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Q. Well, now, when you looked at the car it was coming
down on the other side of the driveway and I understand that
was just before your father turned when you first saw it.
A. Yes, sir.
Q. Did you do anything 7
A. No, sir..
Q. Did you say anything?
A. No, sir.
Q. When you looked up the second time did you say any·
thing then?
A. No, sir, I didn't have time.
Q. ,vhen you looked at the car and you saw it coming you
say it was coming· fast?
A. Yes, sir.
.
Q. You knew it was coming fast when you first looked at
it, didn't you?
A. No, sir.
Q. You didn't?
A. No, sir.
Q. When you first looked at it you didn't think
page 51 r it was coming fast?
A. No, sir.
Q. You looked at it the second time and knew it was coming fast?
A. Yes, sir.
Q. In the meantime you took your eyes off of it, looked at
it the first time and then took your eyes off of it 7
A. Yes, sir.
Q. And you sat in the car and did nothing and said nothing· until the cars collided Y
A. Yes, sir.
Q. After your father started making· the turn he made a
gradual turn, didn't he?
A. Yes, sir.
Q. He never checked at all, did he?
A. I don't understand vou.
·
Q. After he started maidng the turn did he ever stop his
car, check his car, or did he keep on going?
A. He kept on going.
Q. How fast was he going?
A. He was going very slow.
Q. Tell us about how fast he was going·!
A. I don't know.
Q. Was he going faster than a man could walk?
A. I don't know exactly how fast he was going.
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Q. You just weren't paying any attention to it Y
A. All I know he was just going slow.
Q. All you know is he was going slow, so you
weren't paying any attention to it, were you?
· A. Yes, sir.
Q. Now, yon saw the other car coming down meeting you
and you knew your father was crossing in its path and you
didn't pay enough attention to know how fast he was going
or whether he could get byY
A. No, sir.
Q. Just didn.'t pay any attention to it at alU
·· A. No, sir.
page 52 ~

The witness stands aside.
MRS. BERTHA MURRAY,
having been ·first duly sworn, testifies as follows:
DIRECT EXAMINATION.
Hy Mr. Bledsoe:
Q. Your name is Mrs. Bertha Murray!
·A. Yes, sir.
Q. Mrs. Murray, last spring where were you and your
husband and family living?
·
A. Up on the old Cluster Springs Road ..
Q. Is that also known as the Bold Springs Road¥
A. Yes, sir.
· Q. When this accident happened in which your
page 53 ~ son was injured were you in the automobile f
A. Yes, sir.
Q. When was that 1
A. The 19th of May.
Q. You know what clay of the week it wasY
A. On Sunday.
Q. When the accident took place which way was the car in
which you were riding traveling!
A. Going out 58.
Q. Toward Danville or Riverdale f
A. Toward Danville.
Q. Where were you riding· in the car1
A. In the back seat. ·
Q. Were you behind the driver or over on the other side f
A. Behind the driver.
Q. Was your husband and son up on the front seaU
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A. Yes, -sir.
Q. Who was in the back seat with yout
A. Two smaller children.
Q. Mrs. Murray, did you look up the highway to see about
traffic when your husband made hls turn to turn around and
~·o back to Riverdale 7
-· A. No, sir.
Q. Did you ever lo.ok up that way t
A. Yes, sir, I looked up that way after he had done made
his turn.
page 54} Q. What did you see?
A. I saw this car coming!
Q. Where was the car the.n 1
A. On the railroad.
Q. Was it right on the railroad or was it between the railroad and Riverdale or was it between Danville and River- ·
dale?
A. It was between the railroad, kind of other side of the
railroad a little bit.
Q. Between the railroad and Danville or between the railroad and Riverdale t
A. Between the railroad and Danville.
Q. Did you observe anything about the speed of the Smithson automobile 1
A. It was going very fast.
Q. Did you observe anything about the conduct of the
Smithson automobile 7
A. Yes, sir, when it crossed the railroad tracks it was, you
know, wobbling from one side to the other, just whipping.
Q. Mrs. Murray, after you saw the Smithson automobile
crossing the raliroad track wobbling from side to side was it
right after that that he ran into the car in which you were
riding?
A. You mean did it run into us right then?
Q. Yes.
page 55 } A. Yes, sir, it did.
CROSS EXAMINATION.

By Mr. Easley:.

·
.
Q. Mrs. Murray, you don't mean he ran into you at the
railroad track, do you f
.
A. No,· I didn't mean he run into us a.t the railroad track.
Q. It was after that, of course?
A. Yes, sir.
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Q. Mrs. Murray, you first saw the car on the other side
of the railroad track 1
A. Yes, sir.
Q. Did you continue to watch iU
A. Yes, sir, I watched it.
Q. · And you saw it was going fast 1
A. Yes, sir, it was going very fast.
Q. And when it g·ot on the ·railroad track it begun to
wobble!
A. Kind of whipping from one side to the other.
Q. What did you do, Mrs .. Murrayt
A. I hollered.
Q. What did you holler?
A. I don't know what made me holler.
Q. When did yon hollerf
A. I reckon I must have hollered when it hit us.
· . Q. You don't know when you hollered. Did you
page 56 ~ do,anything when he was on the.railroad trackt
A. Not then.
Q. He was then about 160 feet away from you and you
didn't do anything at that timeY
A. No.
Q. And didn't do anything· until the car sti·uck your car,
although you saw the carY
A. I saw the car and didn't look like he had control. It
was whipping from one side to the other.
·
Q. And your husband was then actually c1·ossing the car
across the road and you clidn 't do anything Y
A. No, sir.
By Mr. Bledsie:
Q. You were riding on the back seat, were you I
A. Yes, sir, right behind the driver.
The witness stands aside.
pag·e 57 }

ROBERT E. MURRAY,
having been first duly sworn, testifies as f oIIows;
DIRECT EXAMINATiON.

By Mr. licKinney:
Q. Mr. Murray, how old are you Y
A. Fifty-two.
Q. How much family do you have, a wife and how many
children!

I
I
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A. I have five children.
Q. How many were with you on this occasion?
A. Three of the children were with me.
Q. This was on a Sunday afternoon last spring, in May, I
believe. W'here bad you and your familv been that dayT
.
A. We had just been riding. out that afternoon.
Q. Been over toward South Boston Y
A. No, sir, we hadn't been to South Boston, we had been
back toward the Carolina line.
Q. And you were then on your way home?
A. Yes, sir.
Q. And you lrnd come into 58 where, down a.t Riverdale?
A. Yes, sir.
Q.· And then this road that you -were on was the road that
you would travel going to your home?
A. Yes, sir.
.
Q. I believe your bcJy, Raymond, was on the front seat
with you, and your wife ·and a boy and a girl were on the
back seat?·
page 58 ~ A. Yes, sir.
Q. You were driving?
A. Yes, sir.
Q. Now, how fast were you driving up to the point where
you made your turn?
A. I don't know but I imaginge around 20 or 25.
Q. Then why dic;l you turn 1
A. I was going back to Riverdale.
Q. Going back to pick up something you needed, or something of that sort?
A. Yes, sir. '
Q. Then you made a turn which way?
A. I made a left-hand turn.
Q. What was your idea? What were you going to· do when
you made that turn Y
A. I was aiming to make this turn around this second telephone pole there and going back down to Riverdale.
Q. A good wide ·space out there, is it, to turn around Y
A. Yes, sir.
Q. Well, now, when you went to make your turn did you
sec anyb9dy coming· from the opposite direction?
A. I saw the car just before I made my turn.
Q. About where was he with reference to the railroad
track?
·
A. Oh, he was some distance beyond the track when I saw
him.
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Q. Now, how did yon turn Y Did you turn slowly?
A. Yes, sir, I slowed down as anybody will to
make a turn.
Q. Yon realized the other car w:as coming toward you.,
didn't you f
A. I didn't right at the time.
Q. Well, did you see the other car coming in your direction?
A. Yes, sir, I saw it coming.
.
Q. When did you see the car coming toward you and realized it was another car coming in your direction f About
where was. the other ca~ when you saw it was coming toward
you?
A. It was some distanc;e above the railroad, I don't know
just how far.
Q. vVell, did you think there was any danger of you having
a collision if you made your turn f
, A. No, sir.
.
.
Q. Then you turned slowly to your left, you say t
A. Yes, sir.
Q. How far then had you gotten across toward the left before anything happened to you Y
A. I had made my turn and had mv wheels across the center line, I don't know just how far. . ·
Q. You don't know exactly how far across it you
page. 60 ~ had gotten?
A. No, sir.
Q. Then what happen~d t~ you f
A. Well, I glanced up again. I was watching tlw way I
was making my tum and I glanced up again and this car wa::;
right on me.
·
Q. Well, from the time you had seen the car up there about
the track and Rtarted to make your turn had you paid any
other particular attention to the other rar coming down there?
A. No, sir. I was watching where I was goin~. I wasn't
watching that car. I thought I had plenty of time, wl1ich I
would have if the car hadn't been driving at rmeh a terrific
rate of speed.
Q. And the next thing you realized was what?
A. The car hit me.
Q. What effect did the collision have on you¥
A. It knocked me out.
Q. Were you knock~d unconscious?
A. Yes., sir, knocked me out of tl1e car.
Q. You were knocked out of the car. Did you lose consciousness T
page 59
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A. Yes, sir.
Q. When did you remember anything!
A. Well, I come to when I was laying or·sittlng in the road,
I don't know which, whether laying down or sitting
page 61 } down, but I w.as about the middle of the road.
Q. So you regained consciousness before you
were taken to the hospital!
A. Yes, sir.
.
Q. Do you know anything about the position of the car~ or
the distance either one travelled or how they were knocked
:around or anything about what happened after the collision 7
A. No, sir, I do not.
Q. You were not in condition to observe anything like thatf
A. No, sir.
Q. Were you hurt!
A. Yes, sir.
Q. How badly were you 1mrt f Did you stay in the hospital
m1y time?
A. I stayed in the hospital six weeks and three days.. .
Q. Now, your son who was injured was riding on the front
seat with you f
A. Yes, sir.
Q. And you say you were making a left turn and thought
you had plenty of time to make it?
A. Yes, sir.
Q. Now, what is your impression or idea of the speed this
other car was coming as he came up on the tracks and started
toward vou?
page 62 _} A. Well, it was coming very fast.
Q. Could you estimate it or would you estimate
il?
A. I am satisfied it was doing sixty all rip:ht when it hit
the track.
Q. Did you notice anything about the movements of the
car that attracted your -attention more than the very high
speedY
A. No, sir.
·
Q. When you went to turn did you look ahead or d_id you
look any more toward this car after you first saw it t
A. When I first saw it I made my turn, started to making
my turn, and tlrnn just after I started makin~ my turn I
glanced back and the car was pretty close on me.
Q. Any t lting else you could do then?
A. No, sir.
Q. Then that is about all you remember about it?
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A .. Yes~ sir..
Q. ·when you :first saw the car just before you started to
make· the turn or just as you started to make the turn did you
notice anything unusual about its speed?.
A. Yes, sir,. I noticed he was driving pretty fast, I thought
so.
Q. You say you thought you had time t
A. I thought I had plenty of time to make my turn ..
Q. How was you:r boy injured Y
A. He had a broken leg and bruises.
page 63 ~ Q. Anybody else in the car injured!
A. Yes., sir, my wife and other boy was. injured.
Q. That is not involved in this suit but everybody in the
car was hurt Y
A. All butthe baby child.
Q. Now, the boy was taken to the hospital1 that is, Raymond, your son t
·
A. Yes, sir.
Q. And he remained ·there about how long!
A. S0methi11g over three months.
Q. After he was released from the hospital how long was
it before he was able to do any kind of work 1
A. It was a good long time, I would say around three
months or a little more.
·
Q. Something like six months from the time of the accident
before he was able to do anything!
A. Yes, sir.
Q. What kind of work was he doing when he was hurt Y
A. He was working for the Highway Department.
Q. Since he bas been able to work does he have any inconvenience or pain from this wouncl t
A. Yes, sir. .
Q. How does l1e suffer, as far as you know f
A. Vl ell, his ankle gives out on him and he just I1as to stop
almost. Well, he does have to stop and sit down to rest. He
can't sit but so long before it gets to cramping
page 64 ~ him and he has to got up and move around. He
.can't stay in one. position but just a short while.
Q. Does he still take any kind of treatment for l1is trouble°?
A. He was to see the doctor about two or three weeks ag;o, ·
something like that.
..
Q. Were any of you thrown out of the automobile T
A. Rapm!>nd and myself were thrown out.
Q. Thrown out on tbe hard surface of the road Y
A. Yes, sir.
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CROSS EXAMINATION.
By Mr. Easley:
Q. Mr. Murray, you saw the car first when it was on the
west side of the railroad tracks T
.A. Yes, sir.
Q. That is on the Danville side of the railroad tracks 1
.A. Yes, sir.
Q. .And you were then coming up Route 58 meeting it Y
.A. Yes, sir.
Q. .And you looked at it and you saw it :was going fast!
.A. I thought he was traveling pretty fast.
Q. Traveling pretty fast?
.A. Yes, sir.
.
Q. You say when it got to the railroad track you· thought
it was making sixty miles an hour!
A. Yes, sir.
.
.
page 65 ~ Q. How far was it from the railroad track when
you first saw it Y
A. The first time I saw it vou mean 7
A. Yes, sir.
·
.
Q. I don't know., it was some di~tances above the track.
Q. Could you give us any idea how far it was?
.A. No, sir.
Q. Did you continue to watch it from that time on.
A. No, sir, I didn't watch it from that time on.
Q. You just looked up and saw a car coming fast and
stopped looking·, is that right!
.A. vYell, I looked to see where I was going to make my
turn.
Q. You looked up and saw a ear coming on the other side
of the road fast and vou took vour eves off of that car and
drove right in front
it f
..
.
.A. I started across the road.
Q. Right in front of it and you knew the car was coming
down the road very fast?
A. I thoug·ht it was.
Q. You thought it was and you didn't look at it any more
until after you made your turn?
.A. I was turning when I glanced up and saw the car again.
Q. Where was it then!
A. Somewliere near the railroad.
page 66 ~ Q. ··what did you do then T
A. I didn't do anything. I didn't have time to
do anything then.

of
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Q. So you just kept going right on in front of itT
A. That is all I could do. I had made my turn.
Q. Now, the railroad track was about 160 feet from wp.ere
vou made vour turn .
.. A. I don't know how far it was.
Q. That is the measurement, 56 steps. So you saw the car
160 feet away from you bearing down on you at 60 miles an
hour and you just continued on across the road in front of it?
A. I had already made my turn and nothing else to do but
keep going then.
Q. So knowing this car was making sixty miles an hour
you kept going right in front of it. How fast were you going
when you were making the turn Y
A. As I was turning I imagine I was going about four or
five miles an hour.
Q. Did you speed up any Y
A. Didn?t have time to speed up any.
Q. Didn't have time to speed up or do anytl1ing, just kept
going at four miles an hour in front of the carY
A. I was going across the road.
Q. When you saw the car at the railroad track how far bad
you gotten across the hig·hway?
page 67 ~ A. My front wheels hacl gotten past the center
line good.
Q. When your front wheels had paAsed the center line he
was at the railroad trackY
A. Somewhere near the railroad tracks.
Q. How near to it f
A. I thoug·ht he was about on the railroad track.
Q. ·when your wheels had crossed over the center line how
far had they crossed T
A. I think they were about half-way.
Q. Half-way across the highway?
A. Half-way from the center line to the left-lurnd side of
the road.
Q. When be was at the railroad track?
A. Yes, sir.
Q. Now, Mr. :Murray, you l1eard tlw statement made by Mr.
Coates that your wheels weren't but four feet across the
center line when the cars hit. You beard him make that statement, didn't you?
A. Yes, sir.
Q. So now you say that wl1en this car was at tlw 1·ailroad
crossing 60 yards away that you were ]ialf-way acro~s the left
side of the road!
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A. The left-hand side of my car was..
Q. Now, you were going four or five miles an hour t
A. Something like that. I don't know exactly how fast I
was going. I dicln 't look to see.
JJage 68} Q. And from the time you first saw the car you
never looked again until it was at the railroad

trackf

A. No, sir, I didn't look up the road any more.

RE-DIRECT EX...t\.MINATION.
By Mr. McKinney:
Q. Let me get this clear. You said when you saw him coming up about the tracks then you made a turn and then you
said something about glancing up once more, when was that!
About where was he when vou saw him the last time?
A. He was somewhere right near the railroad track or on
the ·railroad track, something like that. That was the second
time.
·
Q. Have you ever measured any of these distances yourself?
A. No, sir.
Q. They are just estimates you are makingf
A. Yes, sir.

RE-CROSS EXAMINATION.
By Mr. Easley:
·
Q. Mr. Murray, it is a fact that going at the rate
four
to fiive miles an hour yon could have stop.ped your car instantly at any time,· couldn't you f
A. Yes, sir.

or

The witness stands aside.
JJage 69 }

MRS. LILA NEW~COMB,
having been first duly sworn, testifies as follows:

DIRECT EXAMINATION.
By Mr. McKinney: .
,
Q. You are l\irs. Lila Newcomb?
A. Yes, sir.
Q. Where do you live, :Mrs. Newcomb?
A. Riverdale~
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Q. You live in Riverdale, you mean down Highway 586l'
A. Yes, sir.
·
Q.. Which side of the highway do you live on as you go toward Danville from here!
.A. Right.
Q. How far down the road do you live from the railroad
crossing!
A. I don't know, it is not so very far,. but I don't know
how far it is.
Q. Which house do you live int
A. Fifth house.
Q. The fifth house from the crossing r
A. Yes, sir.
Q. Some littie vacant s·paces and then some houses on the
right. Jiow ma:Qy hundred yards from the crossing do you
live, do you have any idea Y
A.. No, sir, I certainly don't ..
Q. Can you see the railroad track from your house °l
, A. No, sir.
page 70 ~ Q. Could you estimate the distance from vour
house by some object Y
·
..
A. I don't think I could.
Q. YQU say you live in the fifth house. Do yon live this
side or about opposite where the Clover Dairy is building
their plant f
A. Yes, sir.. .
Q. Is it about opposite that or this sid~ of thatf
A. Kind of facing it.
. Q. T~e~ you come up on a slig·ht ctuve to the· railroad track,
1s that right, as you come from your home toward South
Bo~onf
·
A. Yes, sir.
Q. You say you live on the rig-ht-hand side as you go toward Danville f
A. Yes, sir.
Q..Were you at your home on the Sunday afternoon, Mav
19th, when this accident happened 1
·
A. Yes, sir.
Q. Where were you f
.
A. Out on the front porch.
Q.. You were seated on your front porcl1. How close is
your house to the highway 6!
A. Well, I don't" know, it is just right at the edge of it
almost.
page 71 } Q. Right close on the road °l
A. Yes, sir.

\

,.
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Mrs. Lila Newcomb.

Q. Did you notice this car that passed that way which was
involved in the accident T
A. Yes, sir, I noticed it.
Q. Can you describe the car? You know whether it was
one car or a car and trailer, or whaU
A. It was a car and trailer.
Q. And when you saw it pass which way was it going?
A. Toward Riverdale.
Q. How could you recall that particular car that you saw.
Did you hear anything about the accident afterwards or did
you hear the accident or know that it had happened T
A. I just heard the noise when it happened.
Q. Had this car pust passed before the accident?
A. That was the last one passed before the accident.
Q. Now, tell the jury, please, Mrs. Newcomb, whether you
noticed anything about the speed at which that car was trave]ing?
.A. Well, I did. I said I thought it was around ninety miles
an hour.
.
Q: Would you say it was g·oing very fast!
A. I think it was going right fast when it was going about
that.
Q. Did anything about the speed attract your
page 72 ~ attention at tl1e time it passed f
·
A. It was ,just g·oing so fast is what made me
notice it.
Q. Then did you hear the crash then?
· A. Yes, sir.
Q. Did you go to the scene of the accident yourself?
A. No, sir.
Q. You beard the crash?
A. Yes, sir.
Q. Could you tell anything about the way the car was
moving, either the front part of it or the trailer, when it went
around the curve from your house?
A. The trailer was swinging when it went around.
Q. The trailer was swing'ing when it went around.
A. Yes, sir, just like that (indicating).
Q. From side to side.
A. Something· like that.
Q. Had you been watching- the cars as they passed there
that afternoon¥
A. Yes, sir.
Q. And you were struck by the very great speed of this
carf
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A. Yes.
Q. Are you in any ways related to Mr. Murray who is
bringing this suit f
A. No, sir.
Q. Were you acquainte.d with them at tbe time¥
nage 73 ~ A. No, sir.
CROSS EXAMINATION.

By Mr. Easley:
Q. Your home, Mrs. Newcomb, is down there at the curve
about a quarter of a mile from where this accident occurred,
isn't that right Y
A. I don't know. I am no judge of nothing like that, but I
know it is not so very far.
Q. Down there near the Clover Dairy Y
A. Yes, sir.
Q. And you sa.w the car as it went around tlie curve at
your house?
A. Yes., sir.
Q. How long did you look at it!
A. I was looking at it when it went out of sight around
the curve.
Q. You drive cars yourself?
A. No, sir.
Q. You ever see a car go 90 miles an hour?
A. Yes, sir.
Q. Whose car was it Y
A. I don't know wbose car it was but I saw it and tbev said
it was making 90.
·
Q. Is this the only one you ever saw go that fasU
A. No, sir, I see plenty of them go by there that f.ast.
Q. It's the usual thing fo1· them to go by your
page 74 ~ house at 90 miles an hourf
A. I believe if you stayed out there you would
say so yourself~ Plenty of them do it.
Q. vVere you ever in a car you knew was going ·90 mile:;;
an hour?
·
A. No, sir, and I don't want to be.
Q. You thought tllis one was going fast like others that
go by your house?
No, sir,, but I know it was making pretty fast speed,
about the fastest thing I ever saw when it passed the l1ouse.
Q. You could just look at it and tell that?
A. That is all I could do.

· A:
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John Hopkws..
By Mr. McKinney:
Q. You say that was :about the fastest lbing you av.er saw!
A. About the :fastest one I ever saw..
The witness st.ands .aside..
:page 75 }

JOHN HOPKINS,
.
having been first duly sworn, t.-estified as follows:
DIRECT EX.A~INATION..

By Mr. Bledsoe: ·
Q. Is your name.John Hopkins t
A. Yes, sir.
Q. How old are you, llr.. Hopkins!
A. Twenty-one.
Q. Where do you Jive, John f
A. Live over at Riverdale.
Q. You know w.bat house that is in reference to the rail·
1·oad tracks?
A. 4th house after you cross the-railroad track.
Q. Going toward Danville?
.A. Yes, sir.
Q. Which side of· the road do you live on?
A. Rig·ht.
Q. Is the house where you live near Mrs. Newcomb)s house?
A. It's about a hundred yards this side of her.
Q. Is there any l10use between your house anc1 Mrs. N c~wcomb 'sf
A. No, sir.
Q. Are you any kin to the l\forrays?
A. No, sir.
Q. Did you know them before you came here today?
A. No, sir.
page 76 } Q. Do. you remember when the Murrays had this
accident down near Riverdale f
A. It was on a Sunday. I don't know what date it was.
Q. Last spring t
A. I reckon it was in the spring.
Q. I inean do you recall when there was an accident 1
A. Yes, sir.
,
Q. Did you go down to the scene of the accident?
A. Yes, sir.
Q. Did you see tl1is automobile that ran into the Murray
car before it. ran into iU
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J o1m Hopkins ..
A.
· Q..
A.
door

Yes, sir.

A.
Q.
A.
Q.
·A.
Q.

No, sir..

Where were you Y'
I was sitting right in the doorwa-y, kind of out of the
there at the house.
Q.. You mean sitting on the front door steps t
A. Yes, sir.
Q. Anything between you and the road Y

.

What made you look at the car!.
Well, it was driving at an unusual rate of speed.
How fast do you think it was going?
I estimated its speed at about 80 miles per hour.
Did you see the car just as it went by you or as it came
up or went down the road Y
·
page 77 } · A. I saw it about 300 yards up the road before
it got to the house.
Q. You watched it go on byt
A. Yes, sir.
.
Q. Did you watch it as it passed your house!'
A. Yes, sir.
Q. How far did you see it?
A .. I could see it about 125 yards, and after it went around
the curve I couldn't sec it any more.
Q. Yon watched it go around the curve!
A. Yes, sir.
Q.. Did the automobile you were watching slacken its speed
at all before it went around that curve!
A. I don't think so.
Q..Was it going just as fast when it went out of sight as
-it was when it went by your house?
·
.A.. Yes, sir.
Q. You think it was going 80 miles an hour f
A. Yes, sir..
Q. You drive a car f
A .. Yes, sir.
Q. You know when an automobile is going at a certain
speedf
A. Yes, sir.
Q. Mr. Hopkins, did you notice anything about this automobile of Smithson 'R so tl1at you could identity it?
A. Well, I noticed he had a traile·r behind and
page 78 ~ on that curve it started skidding, iswinging· back
and forth.
Q. You notice what the trailer was loaded with?
A. No, sir., it was covered over ancl I couldn't tell what
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John Hopkins.
was in it. He had a cover of some kind over it.
_Q. You say the trailer was skidding and swaying when
it went around the curve?
·
A. Yes, sir.
Q. You mean it was just swaying out or actually skidding?
A. I would call it skidding ~yself.
CROSS EXAMINATION.

By Mr. Easley:
Q. How close was the car .to the railroad track when you
last saw iU
A. I guess right at a hundred yards this side of the railroad, before it got to the railroad.
Q. Did you see it any more after that? You watched the
car, you saw, for 300 yards?
A. Yes, sir, every bit of that.
Q. Any other car on the road at that time t
A. No, sir.
Q. That was the only car on the road Y
A. Yes, sir.
Q. And you estimate it was going 80 miles an hour?
A. Yes, sir.

RE-DIRECT EXAMINATION.
page 79 ~
By Mr. Bledsoe:
Q. John, did you hear the sound of the crash t
A. Yes, sir.
Q. Did you notice anything about the telephone lines!
A. Yes, sir, those light wires up at the house were shaking.
Q. After the crash!
A. That is right.
Q. How long a space of time was there between when the.
automobile with the trailer went out of your sight around the
curve and wl1en you heard the crash?
A. Didn't seem no more than a second to me, didn't look
like.
The witness stands aside.
By Mr. Easley: Your Honor please, I want to file an
amended grounds of defense after the plaintiff testified setting up contributory negligence.
By the Court: Any objection.
By Mr. McKinney: No, sir.
By the Court: Let the record show that it is actually filed.
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MRS. JOSEPHINE RICKMAN,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION ..

By Mr. McKinney:
Q. Where do you live, Mrs. Rickman,
A. Now I live up on 58 on a farm.
Q. At the time this accident happened where were you liv_ing?
A. We were living down in the old storehouse.
Q. Were you there that morning when this accident happened?
A. Yes, sir, I was sitting on the porch when it happened.
Q. Sitting out on the front porch in one of those chairs
out there?
A. Yes, sir.
Q. Were you facing the road watclling traffic go by"l
A. Yes, sir.
Q. Now, were you there when this accident between Mr.
Murray and Mr. Smithson happened Y
A. Yes, sir.
Q. Did you see Mr. Murray's automobile as it came up
from Riverdale?
A. Yes, sir.
Q. Did you notice anything about what he started to do at
that time?
A. No, sir, he only come on :UP there and fixed
page 81 ~ to make a turn and about the time he got halfway
off the hard surface this fell ow came and run into
hlm.
.
.
Q. Did you notice Mr. Murray's car as it was about to
make a turn to turn toward the store to turn off the road?
A. Yes, sir.
Q. How far had lie gotten in making his turn before he
was struck, have you any idea Y
A. No, sir.
'Q. Did you notice that he had turned to leave the road f
Had he turned· off of the road or started to turn off of the
roadf
A. Yes, sir, he had done turned off of the road.
Q. You don't know exactly how far?
A. No.
Q. Then what car came from the other direction T
A. Didn't no other car come except this one which hit him.
Q. That is what I am speaking of, when did you notice itf

'Raymond ID. Murray v. Elton Smithson

67

Mrs. J@sephine Rickman..
A. I saw Mr. Murray turnin~ around and thm I. looked
straig·ht and I saw this car commg.
Q. Did you know Mr.. Murray or who he was at the timef

A. No, sir.
·
Q. And you say he turned across the road then and this
other car ran into him 7
A. Yes.
page 82} Q. Did you notice anything· about the speed of
the other car, how fast it was running 7 ·
A. It was going fast. I put it about 60 miles an hour..
Q. Did you notice anything unusual about the speed of it
that attracted your attention!
A. The trailer was waving like. It was going so fast the
trailer was waving back and forth.
Q. And you think going certainly as much as 60 miles an
hour?
A. Yes..
,
Q. You know really how fast he was going or is that just
an estimate?
A. That is how fast I think he was going.
Q. And you say he had a trailer behind him t
A. Yes.
·
Q. And the trailer was swaying, you sayf
A. Yes..
Q. Did this car that struck Mr. Murray's car ever slow
clown any at all?
A. No, it didn't slow down any before it hit.
Q. It didn't slow down any before it struck him?
A. No.
·
Q. You say you didn't know Mr. Murray and. have no con_.
nection with the Murrays in any way?
A. No, sir.
Q. You just happened to be sitting out there
page 83 } that day and saw iU
A. Yes.
Q. You lived there in the store building f
.A.. Yes,, sir.

,

·

CROSS EXAMlN'ATION.

Bv Mr. Easley!
"Q. Mrs. Rickman, wl1ere was the Smithson car, the car that·
ran into Mr. Murray's car, where was· it when you first saw
it1
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A. It was up above the railroad..
Q. How far above the railroad Y
A.. Wasn't so far up there.
Q. Did you watch it all the way from that point all the
way down!
A. Yes, ·sir.
Q. So you watched that car from all the way beyond the
railioad until it hit the :Murray cart·
A. Yes, sir.
·
Q. So you didn't see the Murray car!
A. I just glimpsed it. ·I saw him turning before this car
ever cmne down where I could see it.
Q. He turned -in before he got in sight!
A. Yes.
Q. Where was this Smithson car when the Murray car
turned int
A. About the time Mr. Murrav turned over
page 84 ~ across the road this car came across the railroad·
track..
Q. Time· he started turning this car was at the railroacl
trackt
A. Yes, sir.
Q. Then Mr. Murray's car kept on turning and this car
kept on coming and they came together t
A. Yes, sir.
The witness stands aside.

GRAYSON GOSNEY,
having been first duly sworn, testifies as follows:

DIRECT EXAMINATION.
By Mr. Bledsoe:
Q. Yon are 1v[r. Grayson Gosneyf
A .. Yes, sir.
Qr Mr. Gosney, do yotr live in South BostonT
'A- Yes, sir.
'
.
Q. You are a resident of Halifax County, Virginiaf
A .. Yes, sir.
Q. How long have you been living here 7
A. 33 years_
Q. All your lifef ·
A. Yes, sir.
Q. What ]?usiness are you inf
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Grayson Gosney.
/

A. I am a theatre manager and photographer

'

page 85 } as a hobby on the side line.
Q. You do considerable work as a public photographer?
·A. Yes, sir.
Q. Did you take pictures of the highway where this accident happened T
A. Yes, sir,. I did.
Q. I hand you a photograph which I would like to introduce in evidence, marked, "Plaintiff's No. 1 ". Is that a picture of the crossing of the Norfolk and Western track. several
hundred yards west of Riverdale f
A. Yes, sir.
Q. What direction are you looking?
A. That is looking· west in the direction of Danville.
Q. I also hand you another photog·raph. Is that another
picture of the same location?
A. Yes, sir.
Q. Mark that as ''Plaintiff's Exhibit No. 2''. Now, I believe both of these exhibits show an automobile parked over
on. the right-hand side of the road.
A. That is right.
Q. Is that off of the highway?
A. Yes, it is several feet off the highway.
Q. Off of the shoulder f
,
A. The left wheels are on the shoulder. The right wheels,
I believe, are off the shoulder.
Q. About at what point were you when these
page 86 ~ pictures were taken Y
A. Where was I or where was the car Y
Q. Where was the camera 7
A. Opposite this second post from the tracks.
.
Q. About where is the automobile?
.
A. That is about opposite the point of collision where the
marks were in the road.
Q. Did you take any mea:surements of the highway and
shoulder at the same time you took those pictures?
A. Yes_, sir.
Q. Did you measure the distance from the south edge of
the hard surface over to a tin garage building which is on
the other side of the second telephone pole 1
A. Yes, sir.
Q. How far is iU
A. It is about 18 steps.

!

I
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Grayson Gosney.
Q. Are there any obstructions in that space except the telephone poles?
·
A. No, sir.
Q. Did you observe the condition of the ground 1
A . .It is dirt and gravel surface.
Q. Hardt
·
A. Yes, sir, it is very hard. I think cars travel over it
quite a bit in turning in there.
Q. Automobiles -0an pass over it in safety?
A. Yes, sir.
·
page 87 ~ Q. Mr. Gosney, did you measure tlie distance
opposite that point from the north edge of the
highway to the first obstruction?
A. It was nine steps to tbe first obstruction on the righthand side..
Q. And what is that obstructionf
A. A row of fence posts.
Q. Is that the shoulder from the liard surface to the ditchT
A. Yes, sir, a wide shoulder there and then a very shallow
drain ditch.
Q. Do you know anything about the condition of the ground
from that shallow ditch over to the posts Y
A. It looks fairly smooth. Of course it is not as smooth
as the shoulder but it isn't exceptionally rough.·
Q. Can automobiles pass ·over that in safety Y
A. Yes, sir.

CROSS EXAMINATION.
By Mr. Easley:
Q. l\fr. Gosney, while you are on· the stand, in order to
save you from being called back, I will ask you if you also
took some pfotures for the defendant in this case.
A. Yes, sir.
Q. I hand you these two pictures and will ask you to mark
them "Defendant's Exhibits 1 and 2'' and tell the jury from
what points they are taken and in what direction
page 88 ~ are looking.
_
A. These are taken from the point of collision
looking west in the direction of Danville and about the center of the rig·ht lane going to Danville.
Q. Standing at that point and lookinp; in the direction ·of
Danville how far is the vision of the highway clear so that
you rould see any approaching automobile!

)
/
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.A.. To a point around a curve which I think is app1"oximately
around 400 yards..
Q. Does that picture show an automobile traveling in that
~rea between the railroad track and fhat curve t
A. Yes, sir..
Q. Automobiles would be plainly visible at all points in
that area Y
A. They are visible but there is a slight dip in the road a
little over a hundred yards from this point, 110, a hundred
yards from the track, and you can see from about the headJig-hts or hood up to any ordinary make of car.
Q. And that is the lowest point in that area behv,een the
JJoint where the collision occurred and the curve?
A. Yes, sir.
RE-DIRECT EXAMINATION..

By Mr. Bledsoe:
Q. I believe the pictures taken for the plaintiff were taken
opposite the telephone pole.
A. Y~s, sir.
)Jage 89 } Q. And the pictures introduced for the defense
·
were taken at what point?
A. About opposite the point of the collision.
Q. How did you arrive at thaU
A. From the marks in the road there. Mr. Coates pointed
them out..
Q. Did Mr. Coates point out what he thought ,vas the point
of impact at the time you took the pictures?
A. Yes, sir.
The witness stands aside.
Note: (At this point a recess of one hour was· taken for
lunch.)

SAMUEL HOPKINS,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
Bv Mr. McKinney:
Q. Mr. Hopkins, where do you live?
0

.
.
A. I live up at the sam~ place John Hopkms lures.
Q. The one who testified awhile ago is your brotherY
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.A. Yes,. sir.
Q. Were you in Riverdale on the morning or· the afternoon rather that this accident happened t
A. No, sir, I was up 'there sitting on Mrs. Newcomb ''s front
po;rch.
page 90 ~ ·· :Q. ·Is that the same place your brother was!
A. No, sir, he WE:tS in the house just below.
Q. Was anyone else there at the time or were'you just by
yourself on the porch!
.
A. Me and Mrs. Newcomb and my sister.
Q. Mrs. Newcomb is the lady who testified awhile ago t
A. Yes, sir.
Q. That is the store building¥
A. No, sir, the next house above it.
Q.. Now, did you see this automobile paS$ that was going
toward Riverdale f
,
A. Yes, sir.
Q. Was there anything unusual about the appearance of'
that au:tomobilet
A. I can say it was going down the road about 80 miles
per hour with a trailer hitched to it and when he went around
the curve the trailer was sliding around the curve.
Q. Was there anything about the speed at that time that impressed itself on you that you noticed particularly!
A. No, sir.
Q. I mean the speed of i.t, was it unusual?
A. Wei\, it was a fast speed and I know that.
Q. And you estimate it at something like 80 miles an
hour?
A. Yes, sir.
Q. You say it had a trailer hooked to iU
pag·e 91 } A. Yes, sir.
Q. How long was it before you heard of any
trouble happening t
A. It wasn't a minute I know.
Q. And did you hear the crash 6l
A. Yes, sir..
Q.. Did you notice anything? Did it strike any poles up
there·Y
A. One of the cars hit a pole because light wires were shaking. I could see that at the house.
Q. Shaking down where you weref
A. Yes, sir.
Q. Did you later go up to the scene of the crash or not r
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Sa;muel Hopkins.
A. I got there before they ·all left.
· Q. Did this car slow down any before it went around the
curve to the railroad track Y
A. No, sir.
·
Q. And it went over the track at about the same speed?
A. Well, I couldn't see the track.
Q. The last you saw of him he was still going at the same
rate of speed Y
A. Yes, sir.
CROSS EXAMINATION.
By :Mr. Easley:
Q. Did you watch him as far as you could see him?
A. Yes, sir.
·
page 92 ~ Q. How far could yon see him 1
A. I don't know, a right good ways until he went
around the curve there.
Q. You didn't see him after he left the curve in the straightaway?
·
A. No, sir.
The witness stands. aside.
By Mr. McKinney: vVe have one other witness, a doctor,
and he hasn't arrived yet.
By the Court: Could you start putting on your evidence,
Mr. Easley, and let the doctor testify whe11 he comes?
By Mr. Easley: I have a motion to make out of the presence of the jury.
Note: (The jury retires from the courtroom.)
By Mr. Easley: I understand all of the evidence for the
plaintiff is in except the evidence of the doctor.
If your Honor please, I move to strike the evidence for
the plaintiff on the ground that under the law it is not sufficient to sustain a verdict for the plaintiff and my motion is
based on three points of law.
page 93 ~ In the first place, the only evidence tl1at the defendant could offer that could. question any of the
facts that have been asserted here is the question as to the
speed of the car, which is immaterial in the fach of this
case.
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I will read to your Honor this quotation which Justice Eggleston in the case of Hit,bbard v. Murray, 173 Va. 448, 455,
undertook to lay down as the principle .of law in hornbook
·
language, and here is the principle.
~

J

I

.

I

.

I

''Where a second tort-feasor becomes aware, or by the exercise of ordinary care should be aware, of the existence of
a potentional danger created by the negligence of an original
tort-feasor, a.nd thereafter by. an. independent act of negligence brings about an accident, the condition created by the
first tort-feasor becomes merely a circumstance of the accident, but is not a proximate cause thereof. The original neg·ligence of the first tort-!easor is legally insulated by the intervening independent negligence of the second tort-feasor,
and the latter becomes the sole proximate cause of the accident."

Now, this defendant was coming down on his side of the
highway meeting this· car. It doesn't make any difference
how fast he was going, the faster he was going
page 94 ~ the greater the neglience of the second tort-feasor,
·
so it doesn't make any difference in the theory
of the law what his speed was. The man saw him, :Mr. l\forray looked and saw him comin so he· was conscious of his
presence and knew of the speed at which he was traveling,
nnd with that he ran his car across the highway right in
front of the oncoming car. Now, in the application of the
principle of law the negligence of this defendant, assuming
he was negligent, becomes a mere circumstance and is not a
proximate cause of this injury.
Now, the second proposition of la.w that I want to refer to
is the ground set up in the notice of motion as on ground of
negligence of t]1e defendant on which the plaintiff seeks to
recover, is the failure of the defendant to slow his car down
to five miles an hour to cross the railroad tracks. Well, under the law, that has no bearing whatsoever on this case. The
fflilure of the defendant to bring his automobile to a speed
of not more than five miles an hour on approaching the railroad crossing is not a basis which will support a recovery by
the plaintiff in this case.
In 5 American ,Jurisprudence, page 595, tllere is the following:
page 95 L "In order that the operator of an automobile
·
may be charged with neg·ligence in failing· to observe a traffic regulation, it is necessary that the person complaining of his acts or omissions should belong to the class
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for the benefit or protection of which the regulation questioned was designed.. "
And under the footnote in that same Corpus J"urls under
that section there is the following annotation:
'' A statute requiring drivers of automobiles to come to a
full stop before crossing railroad tracks is designed to prevent collisions between automobiles and trains, and a section
foreman who is struck by an automobile at a grade crossing
can not predicate negligence on non-compliance with such
statute.,., Citing Carter v. Redmond, 142 Tenn. 258, 218 S.
W. 217, and Marsh v. Boyden, 33 R.. I. 519, 82 Atlantic 393,
40 L. R. A. (N. S.) 582.
In that case a passenger alighted from a street car and
the statute regulating traffic at street cars required cars to
pass the street car on its right The passenger got off the
-car and started over on the left side of the street car and
this car went by the street car over on its left side, and in
that suit one of the basis of negligence was that
page 96} this car violated the statute by going on the left
side of the street car and there the court said that
not only was it not a basis for negligence but reversed the
case because the trial judg-e had given an instruction which
told the jury that the fact that he went around the left side
of the car put a greater degree of obligation to exercise care
on him on account of that and that was one of the reasons
the court reversed the case 'and held that the passing of the
street car on the left side was not any evidence of negligence
~lt all and would not base any recovery on it.
Now then, I come to the ground that we ask the court to
strike the evidence, that is, on the contributory negligence of
the defendant himself.
The defendant was a boy 16 years old, working for him·
self, who drives an automobile. He admitted in his testimony that be saw this car, saw it coming; that he saw it
again and be realized it was going at a very high rate of
r,;peed coming· rig·~1t down the road in which_ his father was
in the act of turnmg and he never opened his mouth. Now,
your Honor, he is out of court.
In 5 American Jurisprudence, page 771, it is said:
'' ·when dangers which are either reasonably manifest oi:
known to an invited guest confront the driver of a
page 97 ~ vehicle and the guest has adequate and proper opportunity to control or influence the situation for
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safety,. if he sits by without warning or protest and permits:
himself to be driven carelessly to his injury, this is negligence which would bar recovery.',
In 63 A .. L. R., page 1447, the·re appears the following annotation~
.''One who permits the driver of an automobile, without
protest, to drive in front of a rapidly approaching automobile, which has the right of way, is guilty of contributory negligence ·as. a matter of law, it was held in Alperdt v. Paige~
292. Pa., 140 Atlantic 555.'"
Now, in Virginia I have been nnable to find a case directly
in point. The g·eneral principle however, is approved-here
is one othei· case-

"In tile case of Ferguson v. Lang, 126 Kan. 273, 268 Pac~
117, 6·3 .A.. L. R. 1423, a wife was riding on the front seat of'
a car with her husband dl'iving north at a rate of eighteen
to twenty miles per hour. The car driven by the defendant
appl'oa-0hed a cross-road coming from the west, and the husband saw the car approaching, but thought he had time to
pass in front of it. The wife testified that she was not paying much attention and did not see the car appag·e 98 ~ proaching. The trial court sustained a demurrer
to the plaintiff's evidence and the Supreme Court
upheld the judgment of the lower court. The decision quoted
with approval the following language taken from 29 Cyc. 551 :
I

''Notwithstanding the fact that the negligence of the driver
will not be imputed to a passenger, yet it is necessary that
the passenger himself must exercise ordinary care and the
rule denying imputation of the negligence of the driver to the
passenger has no application where such passenger has an
opportunity to discover the danger, it being his duty in such
case to discove1.. and avoid it.''
The Court then continued as follows:
· ''This rule is the one familiarly applied in cases of passengers who a1·c hurt or killed at railroad crossings over public
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roads by collision between railroad trains and automobiles
driven by 1;1egligent chauffeurs * * *, and it is not easy to
develop a logic.al rule which would relieve ordinary passengers of the duty of exercising due care for their own safety
against the possibility of collision with another automobile
on the highway. It was the plaintiff's duty to look out for
herself so far as that was practicable to do * * •.
page 99 ~ This failure to look, failure to see the obvious
danger and to give a word or caution to avert it,
was contributory negligenc·e on the plaintiff's part. She
made out a strong case of culpable negligence against the defendant, one for which he is, of course, criminally liable; but,
under the facts developed by the testimony, defendant can
not be subjected to civil damages in behalf of the plaintiff.·''
''Now, in the case of L·inionv. Virginia. Electric Power Compa111,y, 162 Va. 711, 731, the Court said:
"When a person has observed a dangerous situation of
which the d1·iver is apparently unconscious, it is his duty, if
he is so situated that he can readily do so, to call the driver's
attention to it; and, if he fails to do so and is injured as a
result of such failure, he is guilty of neg·ligenGe. ''
That language was again approyed in the case of Remine·
and Meade v. Whited, IBO Va. 1.
Now, your Honor, on those grounds it don't make any difference what evidence we could develop for the defendant
these pa.rties are out, as a matter of law, and there isn't any
use of taking the time of the court and time of all of us to go
through the motion. We could admit he was going 100 miles
an hour, the faster he. was going the greater the
page 100 ~ danger and greater the risk assumed by Mr. Murray when he turned his car into the path of the
on-coming automobile. Whether we prove he was going 60,
80 or 90 miles an hour the rule of law is the same and either
on the ground of insulated negligence, which I read from the
Hubbard case, or on the ground of contributory negligence,
he is absolutely barred from recovery in this case and I move
· ·
the Court to strike the evidence.
By the Court: Mr. Easley, about that point about the railroad track, of course, the purpose of the law requiring one to
slow down to five miles is to keep persons from running into
trains, it is not to protect other people, as you say, but
wouldn't Mr. Murray have the right to assume that the de-

78

Supreme Court of .A Pl~~als of Virginia

fendant would comply with the law tt;nd that he would slow
down and act in accordance with that in making his turn Y
By, Mr. Easley: No, sir, it has absolutely nothing to do with
it. The statute says "before a person crosses to the left side
of the road he must see that it can be done in safety''. When
he crosses that highway in front of an oncoming car he takes
the risk.
·
By the Court: Wouldn't. he have a right to aspage 101 ~ sume that the other man was going to obey the
law¥
By Mr. Easley : Besides that, he saw him beyond the track
coming at a rapid rate of speed. That was a warning to him
even if the law did apply. He saw him when he was 175 feet
away and he di~n 't put on brakes, try to turn his car to the
rig·ht, or do anything. Right in the teeth of what he saw he
went on and even if that principle applies, which it doesn't
apply, the courts have laid down the doctrine that you can
not rely on the obligations to stop at railroad crossings. That
is desig-ned for another thing and has nothing to do with negligence in these cases; and if this case was predicated on that
theory it would be contrary to the law laid down in American
.Jurisprudence and Corpus Juris where not a single exception
is stated. It is a universal doctrine. It isn't stated that is
the best doctrine, and when those two works announce it as
the law of the land without any exception you can safely assume that the Virginia Court is going to follow that line of
reasoning.
By the Court : If Corpus J itris cloesn 't give au exception I
don't suppose there is any exception. I am right reluctant
to strike the evidence at this stage. I think it
page 102 ~ the better practice to submit the case to the jury
and after the jury's decision it is still in the
breast of the court to set aside the veFdict of the jury should
the jury bring in a verdict for the plaintiff. Now, on the first
point as to the proximate cause I think that would certainly
be a question for the jury. The question of contributory
neg·ligence I think would be a question of fact rather than a
matter of law, and that would be a question for the jury to
determine. As to the railroad tracks' and the duty there as
affecting this ca~e, of course, I will have to decide that definitely at the time I give instructions and I will check into these
two authorities. I think your motion should be overnlled at
the present time.
By Mr. Easley: We save the point.
Note: (The jury returns into the courtroom.)
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DR. W. ·R. vVATKINS,
h~ving been first duly sworn, testifies .as follows:
DIRECT EXAMINATION..

By Mr. McKinney:

·

Q. Doctor, you are one of the surgeons at Soutb Boston

. Hospital, I believe T
A. Yes, sir.
Q. Did you attend young Mr. Murray., Raymond E. Murray,
when he had a broken leg 1
A. Yes, sir..
Q. I believe it was about the 19th day of May when the
.a:ccident happened and he was brought to the hospital at that
time, I suppose.
·
A. Yes, sir.
·
·
Q.. Tell the jury what was the nature of his injury ..
A. He had a fracture of his right leg about here, half·
way between the knee and hip. The bone was splintered.. He ·
bad a rather bad fracture and we had a ·good deal of trouble
. ·
reducing it and getting it hack in place. ·
Q. Is the fracture of the femur the single bone above the
lmee and is tlmt 3: particularly hard fracture to reduce?
A. Well, it. was in this case, yes, sir. Some of them are
very difficult.
·
Q. Was it necessary to re-set it after the first setting?
A .. Yes, sir.
page 104 } Q. How many times did you have to re-set it
before you got it in proper shape?
.
A. I think we had to change it about three times altogether.
Q. How do you have to place a patient with the sort of in.
jury? Wlm t 'do you do with llim?
A. We first put him in a body cast involving his ]eg. Then
it wouldn't maintain its position in the cast and we had to
change that and we put on skin traction and couldn't get that
to hold him. Then we had to put a pin through his bone and
tie a weight on it to hold the bone so it would l1eal.
Q. Do you have a picture of that fracture, an X-ray picture of it that you niade at that time t
A. Yes, sir.
Q. I will be g'lad for you to show tllat to the jury and explain it to thelll.
A. (hokling- X-ray picture against window) You can see
it there.
Q. WI1en you have a patient suffering with an injury of this
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Dr. W.R. :Watki'ns..
sort does he have to be kept in a very rigid positiont I mean
can. he move about? Is it an uncomfortable position he has
to remain in for sometime!
A. He had to remain on his back with a brace
page 105 } and pulley on him most of the time he was in the
hospital.
.
·
·
Q.. And that was how long!
A. Approximately three months.
Q. Then he£ had to undergo these operations to re·-set the
limb, is that right Y
'
A. Yes, sir.
Q. What was the final result t What permanent effect does
it haveY
A. He bas a slight shor.tening of his right leg, about fiveeig·hths of an inch shortening. ·
Q. What effect would that. have upon walking or moving
around? Would that cause a limp t
A. Yes, sir.
Q. Have you treated him any ~ince he was released from
the hospital f
A. Yes, sir, I have seen him.
Q. What have been the after-affects,. if any,. of this injuryf
·
.
A. His principa:l complaint at the present time or his -last
visit of January 8th was pain in bis right ankle, which I think
is secondary., and pain in his knee, which are secondary to
prolonged immobilization and he baa to walk with a. limp
and it hurts him in his ankle.
Q.' About how long, Doctor, will it require an injury like
this from the time it occurred until it finally clears up? About
how long would that be? Of course, the limp
page 106 ~ will never clear np, I suppose, but the rest of it,,
the pain or swelling or any inconvenience of that
sort, approximately how long would you say he will feel the
effects of it Y
.
A. I can't tell you. He has been having some tronble since
the date of the injury and he still has trouble. We are trying to build up his shoe to make it so he can walk better and
not have pain but he is certainly going to have pain for sev.eral months, I mean some trouble for several months until
he gets aocustotned to it, and maybe it will be considerablv
longer than that, but I can't give yon a definite date.
·
Q. Is there any permanent disability following that T ,v-m
there be any permanent dfaability following that" injury!
A. Yes, sfr, he has a permanent shortening of his leg.
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,watkins.

Q. Is there much pain attending recovery from a fracture
like that?
•
A. I think_ this boy had a good deal of pain, yes, sir.
Q. Did you have to administer anything for the pain 1
A. Yes, sir.
Q. How much, Doctor, was his entire medical and hospital
bill?
A. $730.25.

Q.
A.

,vm you introduce that statement?
~es,

sir.

page 107 ~

CROSS EXAMINATION.

Bv Mr. Easlev:
"Q. Doctor, "'the suffering he has with his ankle you say is
secondary to the fracture 1
A. I think so.
Q.. And that in course of time will disappear?
A. I think it will certainly improve and I hope it will disappear.
Q. I~n't it a fact that where a per.son bas a shortening- of
the leg he will get accustomed to it and not walk with a limp?
A. He may get better by thickening the sole of his shoe
but I expect he is going to have some limp.
.
Q. After the tenderness and the effect of setting and resetting, and all of those things are cleared up the only permanent result will be the fact that one leg is five-eighths of an
· inch shorter than the other 7
A. Yes, sir, but they may give him trouble.
Q. What kind of trouble?
A. They get considerable trouble sometimes froin the
shortening of a leg. They get pain and trouble in their hnck
sometimes too.
Q. Sacro-iliac?
A. No, sir, in the spine.
Q. Is that general or·is tlint ex~eptional?
A. Well, it is not unexceptional. It happens often.
Q. They sometimes develop pain in their back?
page 108 ~ A. Yes, sir.
The witness. stands aside.

r:;,.,By.. Mr. McKinney: 'rliat is all of the plaintiff's case.

·-
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EVIDENCE FOR THE DEFENSE.

EbTON SMITHSON,
liaving been~ first duly sworn, testifies as follows:
DIRECT EXAMIN.A.TION.

By Mr. Easley:
Q. Mr. Smithson, where do you live1
A. Norfolk, Virginia.
Q. What do you do in NorfolkY
A. I don't work none now. I don't have a job right now.
Q. vVhat were you doing?.
A. Bread deliverv.
Q. Who were you working for?
A. Myself.
Q. ,vere you doing that when you came down
·page 109 ~ here and had this accident?
A. Yes, sir.
Q. Where had you been the day this accident occurred~
A. Salisbury, North Carolina.
Q. ·what did you g·o down there for?
A. Carried my buddy. He married a girl down there and
I carried them down to get some of lier furniture and stuff
to take back to Norfolk.
Q. Who was this., your brother Y
A. Just a good friend of mine, that is all.
Q. And yon took him with his wife along dowu there to
get some furniture she had left in Salisbury?
A. Yes, sir.
Q. ·what were you driving¥
A. '39 Ford, standard.
Q. Did you have anything else?
A. A trailer.
Q. What kind of trailer?
A. Home-made trailer-.
Q. Two wheels 1
A. Yes, sir.
Q. ·what did that trailer have in it coming· back?
A .•Just had a few dishes and a few jars ~he hnd rnnned
up, a couple of chairs and an end table, didn't mnount to
mucl1.
Q. "\Vlmt is the name of tllis friend you spoke off
A. "Whitehurst.
page 110 ~ Q. And W11itehun;t nn<l. lli~ wife wc 11t witlr
youT
A. Yes, sir.
1
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EU.on Smi.thson..
Q. Aud who else went with you, your wifet
A. Yes, sir.
Q. Aud who else f
.
A. I wasn't married at tlmt time when we went down there,
and Cutrell. and liis wife went. They weren't married at the
time either.
Q. Are they kin to you f
A. No, sir.
Q. Are they kin to your wife?
A. Two of them are.
Q. You left Salisbury imcl headed for where, Norfolk?
A. Norfolk, yes, sir.
Q. And what time did you arrive at the place where this
<l cciden t occurred ?
A. ·Around 8 :00 o'clock by- my time but I was an hour
faster than they were down here. I was somewhere around
7 :00 o 'clpck.
Q. How old are you f
A. Twentv-two.
Q. How long have you been driving· a cad
A. About six years, I guess.
Q. Now, as you approached ·this crossing---! will ask you
this, were you familiar with that road?
.page 111 } A. No, sir. it was the first time I had been over
it.
'
Q. As you approached thi~ place where this accident occurred tell the jury how you were traveling, wlmt rate of
speed you were traveling.
A. "\Yell, when I was mi tl1ose hills I was running about
fifty because I cut it down some and when I Raw those tracks
I was running· about forty-five. I wns running· about fortyfive when I hit him head-on.
Q. As you approached the tracks what did you do?
A. I just kept 011. This car was coming slowly, wl1icl1 I
saw him, hut he was on llis side of the road and the first thing,
when I was about twice the length of my car from him, be
decided to go to tlw left all at once and I never put on brakes
l)ecause I didn't have time. I conldn 't eYen take mv foot
off the accelerator. Take twice the lenµ:th of your car is no
farther than from l1ere to the wall over there and when running- forty-five miles an hom it don't take very many minutes
to hit him.
Q. Tl1e ears ·were so rlose together tlwy collided hefore you
~ould appl~? the brakes?
A. I tried to move my foot. hut it was so close on me tJmt
I eouldn 't do it, and I couldn't turn.
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Elton Smithso,ri.
Q. Where was he when you first saw him Y
A. He was meeting me arid running along slow.
Q.. Had you peen watching· him t
,
A. When I saw him I watched him but he wag
page 112 } on his side of the road all right, but just before
.
I got to him he decided he wanted to go left.
Q. When he turned across the road where was your car T
· A. I was heading straight for him and I turned to the right
and hit that telepho~e pole and tore the side of my cai up
and the trailer hit it.
·Q. Where was you car on the highway Y Had you gotten
to the railroad crossing or ]iad you passed iU
A. I was going over the railroad tracks when I first saw
him.
Q·. i mean when he.r tµrned ac1·oss the highway, where were
you then?
.. · A. I was just abaut to hit llim then. I would say about
fifty feet.
.
Q. When he cut his car in front of you you were only fifty
feet away!
·
A. Just about tbat.
Q. Did you afterwards put on your brakes?
A. No, sir. My front wheel .got jambed when it llit and
bent my rim and that is what was doing the sliding, as the
law told you awhile ago. The front wheel was ja,mbed.
Q. Wba t part of your car struck him Y
A. Left-band front and middle.
Q. And what part of the highway were yon on when you
hit him!
A. Wen, I would say I was just about off or
pag·e 113 ~ either off, I wouldn't put no bet on it, lmt I was
so close off wasn't no fun in it. I had cut to get off.
Q. When did you cut to the right?
'"
A. As soon as he started turning toward me I swung over
to the rig-ht. When it hit him it just knocked him back and
then I hit tl1at pole and knocked tl1at guy wire down.
·Q. What was the condition of your car after the wreck?
How much damage was done to your car!
A. So much tl1ey wouldn't :fix it.
Q. Were you lmrH .
A. I got a scratch on my le~. I scraped the skin off of
my ~ide, tbe rest of t.11em got lmrt worse than I did. There
were five others in there with me.
Q. Some of tl1e witnesse8 have testified here tl1at vou were
going 80 and 90 miles an l1011r. Were you doing tl1at !
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A. No, sir, it wouldn't run that fast. I might have been
doing it if it would but I never saw over fifty on it with the
trailer behind it. If it done :fifty it done good, that is what
I thought. If it would have gone that fast I might have been
doing it but it wouldn't go that fast.
Q. How fast would it go 1
, A. It wouldn't go but fifty with the trailer. That was all
r· could get out of it.
Q. 1937 Ford.
A. No, a. 1939 standard Ford, one of those
page 114 ~ small ones. They are not built for too much fast
driving. As I said, I would probably have been
·
doing it if I could have done it but it wouldn't do it.
By the Court :
Q. Is that Standard a 60 or 807
A. It was 8~, I believe. It wasn't nothing to· it.
CROSS EXAMINATION.

By Mr. McKinney:
Q. This car didn't suit your purposes very well, did it.,
It wasn't fast enough for you?
A. Well, it was all right. It was plenty fast at that.
Q. You said wasn't anything to it, what do you mean f
A. I mean it had seen its best days before I bought it, is
what I meant. Somebody else had just about worn it out.
Q. You say you probably would have been doing that speed
if it would make it 7
A. Yes, sir.
Q. You usually drive about that speed?
A. No, sir., but I was in a hurry to get back to work, but I
never did get back.
.
Q. You were aiming to get back to Norfolk as quick as
possible, weren't you?
A. Well, I wanted to he back by 10 :00 o'clock or 10:30 that
nig·ht..
Q. And that was about three hours and a l1alf,
page 115 ~ wasn't it, from that time?
A. That is when I wanted to get back. I didn't
know what time I would g~t there.
Q. How far was it to Norfolk from there. 175 miles.
A. I don't know.
Q. fbat would make you run around 75 or 80 miles an
hour to make it in that time, wouldn't it?
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Elton Smithson.
· A~ I don't know how fast it would be but I wanted to get
back as fast as I could.
Q. You were burning the wind for all it would do?
A. No, I wasn't doing all it would do because I slowed up
for the railroad .
. Q. You say you did slow up?
A. I did. I cut at least five miles off of it.
Q. How did you do that, put on brakes?
.
A. No, sir, took my foot off the aceelerator before I got
there.
· Q. This little trailer was just a home-made affair. What
does that weigh?
A. 500 pounds, I think is what it -was registered at, and
you can haul a thousand pounds on it.
Q. You bad very little on iU
A. I had about 250 or 300 pound~.
Q. You saw this car coming f rorn the other direction?
· A. Yes, sir. He was on bis side of the road.
page 116 ~ Q. ·And you say you ,vere only about 50 feet
from him?
A. About twice the length of my car. · This is about 50
feet, I think.
Q. A car is about 15 or 20 feet long? ·
A. Around 20 or 25., something like that.
Q. And you say only about twice that distance?
A. Yes, sir.
Q. Before he started to turn at all?
A. That is right, before he started to turn, because he was
on bis side of tlle road the whole time I was approaching him.
In other words, I didn't need to come clown none but as I got
near him he wanted to go left all at once.
~
Q. You mean he didn't show any sig·ns of tuming at all
until you were within about two lengths of your car?
A. No, sir.
Q. And you say he was coming toward you very slowly 1
A. Yes, sir, I wouldn't say he was doing over 25.
Q. That is what he said?
A. I say about that.
.
Q. And when he turned, of course, be slowed clown from
that a g-rea.t deal, didn't be Y
A. All I know is he started turning·. I don't know how
slow he was tllen hecause by t]1at time ,ve were together then ..
Q. He was ~;oing slow but lie didn't start to
page 117 ~ turn at all until yon were about twice the length ·
.
of your cat a.way from him 1
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A. That is right.
Q . .And you say at that time you were running about whaU
A. About 45..
Q. And he did all that, changed his course entirely and
moved ·over into your path of traveJ while you were going
only about 40 or 50 feet, is that right,
A.. Yes, sir..
Q. You knocked him around quite a distance?
A. I think the law- said 18 foot I knocked him aroum:~ ..
Q. .And skidded a bout 90 feet more, is that right?·
.A. I don't know exactly how far it was, a prettv good little
jump..
.,
Q. Now, you say just before you came up to the railroad.
tracks you were doing about how many miles?
A. About fifty.
Q. So all these witnesses who saw you about that time and
say you were going rnucl1 faster tlmn that are all mistaken,
are they?
A. Yes, sir.
Q. W11en did you first see tl1e Murray car?
A. Just as I g;ot up on the railroad. or right along about
the railroad.
Q. Right along at the railroad is where · you
]Jage 118 ~ first saw it?
.
A. Yes, sir,. .
Q. You could have seen lum a great deal farther than that,
couldn't you?
· A. I saw him right along in that railroad section somewhere.
Q. You could have seen him just soon as you came around
that bend up there a couple of hundred yards from there,
couldn't you? In fact, wasn't l1e in sight of you for two or
three hundred yards?
A. I was getting· close to the railroad before I saw him.
Q. If you didn't see him earlier than that were you look·
in~ ahead?
.
A. Yes, sir.
Q. · Anything to keep you from seeing· him?
A. Not as I know of. There is a little 11ill before you get
to the railroad.
Q. You say you didn't see him until you got about up on
the railroad track?
A. That is right. I was ·~etting- close to the railrond anyway, I don't know bow f m· I was from it.
Q. How long did you stay there at the S()ene of the accident
after this thing liappened?
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Mrs .. Ernest lflhiteh·u.rst.
A. I stayed there until the wrecker took it in
page 119 ~ and some fellow brought me to the station. Some
boy came therP- and wanted to move this Murray
car and I wouldn't let him move it until the law got there. His
son, or somebody, came and said he wanted to take the car
away and I said he couldn't do it until the law got there. He
wanted to get it out so as to put it on me and I wouldn't let
him take it away until the· law came.
Q. His car was partly in the highway!
A. Yes, sir, but it still had to set there until the law got

' therew
Q. And it did set there until the law got there!
· A. Yes, sir~
I

Q."
A.
Q.
A.
Q.

A.
Q.
A.
Q.
A.

How many people were in your cart
Five and myself. .
Apd .you made six f
Yes, sir.
How many on the front. seatf
Three.
Who were they!
My wife and :M:rs. Wbitehc~rst.
I believe you said you were not married at that time T
That is right.
1

I

RE-DIRECT EXAMINATION.
By Mr. Easley:
Q. You married this lady who was with you at
page 120 ~ that time and she is here today, isn't sl1e?
A. Yes, sir.
Q. And Mrs. Whithur~t ancl your wife were on the front
seat with you Y
.A. That is right ..
The witness stands aside..

MRS. ERNEST WHITEHURST, ·
having been :first duly sworn., testifies as follows:·
DIRECT EXAMINATION.
By Mr. Easley:
.
Q. Mrs. Whitehurst: where do you live?
A. Norfolk, I.'ve just lived there since- .A.p1·il, i'1st since I
have been married ..
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Q. Where did you live before that Y
A. Salisbury, North Carolina.
Q. Did you go with Mr. Elton Smithson down to your old
home in Salisbury to g·et some things of yoursY
A. Yes, sir. My 4ome was in Salisbury and my husband
took a course down there and I met him and his home is in
Norfolk so I got married in .April and I had my furniture and
all my things down there I got at my shower so he took me
down to get them in the trailer.
Q. He is a friend of your husband's Y
page 121 ~ A. Yes, sir, he is his cousin.
Q. And you were all on the way back when this
accident occurred 1
·
A. Yes, sir.
Q. Where were you riding Y
A. I was right at the door up .at the front.
Q. At the right-hand door?
A. Yes, sir.
Q. And Mr. Elton Smithson was driving?
A. Yes, sir.
Q. Did you see the car that was being driven by Mr. Murray that you aJl had a collision with Y
A. I didn't see it until we were right on it.
Q. Where was it when you first saw it Y
A. It was right on us. I don't know how close.
Q. You mean you clidn 't · see it until it crossed the road T
A. No, ·sir, it was crossing the road when I saw it.
Q. And how close were you to it when it was crossing the
roadY
A. I don't know, we were just right at it almost. I wasn't
very far at all.
Q. And that was the first time you had seen itY
A. Yes, sir.
Q. You didn't see it before it started to turn T
A. No, sir, I didn't see it before it started to turn.
Q. How fast were you all driving!
page 122 ~ A. We·were going about forty-five.
Q. Had you been watching the speedometer 7
A. No, sir, I had not--011, I l1ad, but not very much. I hadn't
noticed it lately.
.
Q. But you knew you were going somewhere around 457
A. About 45.
Q. Who else was on the .front seat¥
A. Elton Smithson and llis wife.
Q. And your husband and the other couple were on the rear
seat!
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Mrs. Elton Sm.ithson.
A. On the back seat.
By Mr. McKinney: No questions.
The witness stands aside.
MRS. ELTON SMITHSON,
having been first duly sworn, fastifies as follows:
DIRECT EXAMINATION.
By Mr. Easley:
.
Q. Your name is Mrs. Elton Smithson Y
A. Yes, sir.
Q. Were you with your husband when this accident occurred down here near South Boston?
A. Yes, sir.
Q. You all were not married at that time~
page 123 ~ A. No, we weren't.
Q. What was your name then?
A. Virginia Dudley.
Q. What time did the accident happen, Mr.s. Smithson f
A. It was around 7 :00 or after 7 :00.
Q. Still daylight?
A. Yes, sir.
Q. And I believe you were sitting on the front ;seat with
your JmsbandY
A. Yes, sir.
Q. Did you see this car that was heing driven by Mr.
Murray, the car you collided with before the accident?
A. All I seen was when it was right on top of us, tliat is
all I seen.
Q. Did you see it when it started across the highway?
A. No, sir, I didn't.
·
Q. How far was it from you when you saw it?
A. I don't know, just when I looked up then I J1eard the
crasl1. That is all I saw.
·
Q. How fast was tl1e automobile you were riding in goingf
A. Around about 45 miles an hour.
Q. Did your husband have an opportunity to apply llis
t>rakes before the cars colliiled?
A.· I don't think so.

The witness stands aside.

Raymond E. Murray v. Elton Smithson

page 124 }

9.1

ERNEST WHITEHURST,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION..

By Mr. Easley:
Q. Mr. Whitehurst, were you in the automobile with Mr.
Smithson the day he had this wreck here7
A. Yes, sir.
Q. Where had you all been that day 7
A. Salisbury,, North Carolina to my wife's home.
Q. All of you were friends in the car 7
A. That is rig·ht and some kin, my sister; my wife-we are
all mixed up and all kin.
Q. This happened I believe in the afternoon somewhere
~round 7 :00!
A. By our time it was about five minutes after 8 :00 because niy wife's watch broke. ·we had fast time.
Q. That would make it five minutes after 7 :OOf
· A. Yes, sir.
·
Q. Mr. Whitehurst, I believe you were sitting on the rear
seat.
. A. That is right.
Q. On which side?
.
A. Right behind my wife, not behind the dri~er but on the
other side, the right-hand side.
Q. Did you see this automobile you all collided with before
you struck itY
·
page 125 } A. Well, I just looked up and you might say
just saw it as it happened.
Q. You didn't see the car when it started turning across
the highwayY
A. No, sir, I can't say I did. It was right in front of us.
hefore I knew anything·.
Q. What speed was your car being driven at?
A. I would say approximately 40 and 45, not a bit over.
Q. Had you all been going somewhere near that speed all
along on the trip?
A. Well, approximately, yes, sir.
Q. Was there anything dangerous in the speed at which
your car was being driven i
A. No, sir, I shouldn't think so because we had a double
hitch on the trailer.
Q. What?
A. You know., had a safety lock on the trailer.
Q. What do yon mean by that?

9Z
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A. Had the safety fastened an'd. a chain, that is .what WC'
call a safety hitch.
.
Q. And on that trailer you had things ·that belonged to
your wife?
A. That is right.
Q. And you say you didn't see the other car until it was
right on you Y
page 126 } A. We were right. up on it.
Q. Had you been looking forward and paying
any attention Y
A. Not particular because I was about half asleep. I was
tired f roin riding.
The witness stands aside.
.
.l\.. R. CUTRELL..
having .been :first duly sworn, testifies as follows:
DIRECT EXAMINATION.

By Mr. Easley:
Q. Were you in tbe automobile that went to Salisbury°l
A. Yes, sir.
.
·
Q. Are you connected with them °l
A. Well, by marriage.
Q. What is your connection f
A. His wife and mv wife are cousins.
Q. You and he have known each other some timef
A. Yes, we went to school together, grew up together.
Q. Mr. Cutrell, what time did this collision occurT
A. It was right around 7 :00 I guess. It was about dark.
Q. · What part of the car were you riding in Y
A. I was in the back seat.
Q. On which side?
page 127} A. Middle.
Q. Did you see this car driven by l\fr. Murrav
prior to the collision T
·
A. Yes, sir.
Q. Where was that car when you :first saw itf
A. Well, he had his wheels just about on tl1e wllite line
in the center of the highway.
Q. At the time you first saw itf
A. Yes, sir.
Q. Then he bad started to cut across to the left, Iiad he f
A. No, sir, we were about maybe 25 or 30 feet before be
cut in front of us, I guess-maybe further.
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Q. At that time he was coming along on his side of the
road with the wheels on the center line Y
A. Yes, sir.
Q. But bad not started to turn!
A. No, sir., not until we got about right on top of him and
then he whipped right in front of us.
Q. Now, where were you when you first saw him T
A. I was on the other side-well, had just crossed the railroad, I guess. I saw .him before I got to the railroad track.
He was on bis side of the road like he should be and we got
closer to him he kept pulling in .the center, and about the
time we got about a couple of lengths of a car from him he
whipped in front of us.
·
page 128 ~ Q. Now, where were you when ]1e began to come
up as far as the center lineY Where were you
at that time and you could see him alJout on the center lineY
Where were you then T
A. We had just crossed the track.
Q. Then it was after that that he cut in front of you Y
A. Yes, sir.
.
Q. And _how far' would you say that you were from llim
when he cut right in front of your car!
A. Well, about a couple of lengths of a car.
· Q. Did the driver haYe an opportunity between the time
he cut acr.oss in front of you and the time the cars collided
to apply the brakes Y
A. No, sir, I don't think he would.
Q. How old are yo'll-r?
A. Twenty-four.
Q. You are familiar with cars and drive them do you Y
A. Yes, sir.
Q. What dQ you do T
,
A. Electrician..
Q. You work in Norfolk?
A. Yes, sir.
·
Q. Who· do you work with Y
·
A. Culpepper Elecfric Contractors.
page 129 ~

CROSS EXAMINATION.

By Mr. McKinney:
Q. Mr. Cutrell, you say yon saw the car coming toward you
before you got to the tracks Y
Q. Had you pretty nearly gotten to the track ·l;>efore. you
' saw him, or do you know?
.
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A. When I first saw the car we were a right good ways from

it, I will say just before we got to the frack.

Q. You mean you were coming down a hill to the tracks or
going up a hill to the tracks!
A. I don't remember now. I believe we were coming kind
of downhill just before we got to the tracks.
Q. You say you saw him beginning to bear in to hls left
before you. got to the tracU
• A. No, he started to pull in about the time we got to the
track, commenced pulling in a little.
· ·Q. You saw he was going to tnrn to his left,, didn't yon f
Did it look like he was going to turn,
A. I didn't know. He never gave any hand signal that J
could see.
Q. You. saw his car beginning to turn. How sharply to th,,
left did he turn?
A. Well, just g·radnally.
.
Q. But you could see he was moving into the left?
A. Yes, sir, slightly.
Q. By the time you got ove.r the track had he
page 130 ~ g-otten over the white line?
A. No, sir, his hont wheels were just about the
center of the white line or mav be a little over it.
. ''Q. .YOU saw then that he was going to cross over, didn't

~,

-

A. vVell, I thought he would stop until we got hv but instead of that I think he put it in gear and shot ouf in front
of us, the way it looked.
Q. You thought he would stop f
A. That is what it looked li~e he was g·oing to do.
Q. Mr. Smithson never did slow down at all, did he?
A. Yes, sir, he slowed down for the tracks -Rome.
Q. I mean when he saw this other car he didn't slow down
any on account of tl1is other car.
A. Yes, sir, I think he did, best I can remember.
Q. He said he just cut right suddenlv in front of him.
~Heilid
.
Q. You said he was starting to move over in tliat direction
before you got to the track.
A. He had.
Q. Now:, which is correct Y
A. Well, he slowed up for the trnck but lie wai;; a couple
of hundred feet from the track ancl be was receiving· speed a
little more.
·
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Q. Who was receiving speed!
A.. Smithson.
...
Q. How fast was lie going f
A. I don't know, about 40 or 45.
Q. How fast was the other car going?
A. Not very fast, about 20 or maybe not that..
Q. You saw he was going t.o cross over, didn't you t
A. I didn't know if be was going to shoot out in front
us or what was going to happen..
Q. At what point could the driver of your car see that
the other car was g·oing to move over to its left Y
A. Well, I figured Smithson thought he would stop until
we got by and then pull across.
Q. Yon never did blow at him, did y.ou t
A. No, we didn't havie ·any right to blow at him when we
were meeting him.
Q. You saw he was going to move -0vier into your lane of
travel, didn't you¥
A. He was facing us and he Rhould have seen us.
Q. You say you .didn't warn hlm any way by blowing your
l1orn7
A. No, l1e should have saw us. ·He was heading toward
us.
Q. You :figured he would see you·?
·
A. Sure, he ·should havP,.. He was faeing us. He gave no
lmnd signal that I saw.
Q. Were you ,driving about the same speed
pag·e 132 } when yon came -op on the track that you had been
driving.
A. No, sir, we slow.eel up bef.ore we got to the tra~ks.
Q. How fast had you been goi!lg before that?
A. I don't know, I hadn't noticed the Sl)eedometer, but he
11robably bad been running maybe between 45 and 50 all along
from Salisburv. He slowed d.own for the track and I don't
remember whether he speeded llp or. not but seemed like he
did speed up some just as he croRsed the track.
page 131 }

or

RE-DIRECT EXAMINATION.
Bv M:r. Easley:
·Q. Mr. Cutrell, I understood Mr. Murray. was on his :right
side of the road and l1e wasn.'t attempting to cross but he
brought his car up to the point where his left wheel was about
the center lineV
A. That is right.
Q. But he was still heading toward you?
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Dr. W. L. Easftack •
.A. That is 1·ight.
.
·
Q. And when he turned he turned suddenly T
A. That is right.
Q. Without any warning t
A. No, sir.
Q. .And at the time he made the sbarp tm·n to the left about
how far do you thi~k your car was from him Y
.A. About a couple of lengths of a car probably.
RE-CROSS EXAJ\HN.A.TION.

By Mr. :McKinney:
. Q. Didn't the driver of your car know, or
page 133 ~ ·couldn't he see. that this man was going to turn
· ·to his left across the highway t
A. He never gave any signal and I don't see why he should.
Q. I mean :from the motion of the ear.
A. No, sir, he couldn't tell whether he was going to stop
or not, he was running so slow.
Q. He was headed that way, wasn't he!
.A. It looked like that.
By Mr. Easley:
Q. Headed that way Y Let's get that straight.
A. He pulled out to .the middle and he should hiwe. stopped
and let us by before he pulled across.
Q.. At that time was he headed across the highway?
A. No, sir, he pulled np on the white line. He had not
stopped but was moving very slow. Maybe he slowed down
enough to get in first gear again, or seconcl, ~ don't know.

The Witness stands aside.
page- 134

~

DR. W. L. EASTLACK,
having been first duly sworn, testifies as follows:

DIRECT EXAMINATION.
By Mr. Easley=
,
Q. Dr. Eastlack, did you examine Raymond E. Murray who
was injured in an automobile accident' last May f
A. Yes, sir.
·
Q. When did you make your examination T
A. I don't reca~l the date, about the 15th of January, tl1is
year.
Q. What was his condition, Doctor!
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Dr. TV. L. Eastlack.

A. Well, he suffered a fracture sometime before, I doµ 't
remember the date, but when I examined him there was a
slig·ht bowing of the leg in the thig·h and some shortening, oh,
about a half to three-quarters ·of an inch, but his gait was
normal and I feel that in time that leg will be just as ·good as
the other leg.
·
.
Q. Would the fact that the leg is sh~rter after time goes
on, Doctor, have any sig11ificance or will he get adjusted to
that?
~
A. They can take up as much as an inch and a quarter
shortening and in a year's time that would never bother

him.

.

Q. Will it make him limp?
A. No, sir, not three-quarters of an inch.
Q. Dr. "Tatkins testified that the shortening iu this case
was five-eighths of an inrh.
page 135 ~ A. That is about right.
·
Q. .And you say that would not cause him to
limp!
A. No, sir.
Q. And would not cause him any difficulty after J1e gets
over the effects or the fracture?
A. No, sir.
Q. Is the shortening of the leg a fairly frequent thing 7
A. Yes, sir.
Q. And you say it does not cause any permanent injury¥
A. Up to a certain amount it doesn't camie any permanent
disability.
Q. And his is within that?
A. Yes, sir.

CROSS EXAMIN~t\.TION.
By Mr. McKinney:
Q. When did you first see this young man?
A. January 15th was the date of tho examination.
Q. He does limp now, does he not, when he walks .
.A. •. Slightly.
By Mr. Easley: For the record., I did not qualify Dr. Eastlack.
·By the Court: ,Just let the record show he is fully competent and qualified to· practice.
·
The witness stands aside.
By Mr. Easley: We rest.
End of all testimony.
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Supreme Court of' App~al~ of Virginia
IN CHAMBERS.

By M1\ Easley: I wish at this time to renew the motion
.heretofore made in this ease to strike the evidence on the
. grounds assigned in the first motion.
By the Court : The motion is overruled.
By Mr. Easley: We exeept to the ruling of the court.
INSTRUCTIONS.

Plaintiff's Iustruction

P-1

(Granted).

'' The court instructs the jury that it was the duty of the
defendant, Elton Smithson, to exercise ordinary care and prudence in operating the automobile driven by him at the time
of the collision with the automobile in which the plaintiff was
riding, and to keep a careful lookout for other vehicles proceeding· along the highwayt and so to drive and operate the
automobile which said Smithson was driving as not to collide with any other vehicle lawfully proceeding along the
said hig·hway; and if the jury shall believe from the evidence
that the defendant, Elton Smithson, failed to keep such a
lookout and to operate his said automo'bile in a reasonably
c.~areful and prudent manner, and Ulat as a result of sucl1
failure he collided with the automobile in which
page 137 } the plaintiff was riding and caused the injury
complained of, and that such negligence of the de£endant,i Smithson,. was a proximate cause: o£ the injury, then
the jury should find a verdict in favor of the plaintiff, unless
the jury believes Raymond E. Murray was guilty oif contributory neglig·ence.''
'
By Mr. Easley: Counsel for the defendant excepts to the
action of the court in granting Instruction P-1.for the plaintiff on the ground tltat the undisp.uted facts in the case show
that the primacy and proximate cause of the collision which
caused the plaintiff's injuries was. the result of the negligence of the driver of the car in which plaintiff was riding
and the contributory negligence of the plaintiff himself, ·and,
therefore, it is improper to grant any instruction on the facts
of this c.as.e which would warrant a finding. for the plaintiff.

Plaintiff's Instruction P-2 (Gram,ted).
''The Court instructs the jury that any person who drives
a motor vehicle upon the highway recklessly or at a speed or
in a manner so as to endanger the life, limb or property of
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any other p_erson, is guilty of reckless driving, and if the
Jury sliall believe that such reckless driving was
page 138 ~ the proximate cause of an injury, such driver is
liable for such injury, unless the j;ury believe Raymond E .. Murray was guilty of contributory negligence.,.
. Plaintiff's Instruction P-3 ( Grcmted).

'' The court instructs the jury that if they shall believe from
a preponderance of the evidence that the negligence of. the
defendant, Elton Smithson, was the proximate cause of the
injury complained of, then· no act of negligence or failm·e of
duty on the part of Robert E. 1Iurray, driver of the automobile in which the plaintiff, Raymond E. Murray, was riding,
if they find that there was negligence on the part of said
Robert E. Murray, ~ould be imputed to the plaintiff,. Raymond
E. Murray, who was riding in the automobile driven by his
father and was injured, and no such negligence on the part of
the driver of the car in which he was riding cart affect the
right of the plaintiff, Raymond E. Murray, to l"ecover damag-es in this action, if the jury shall believe that the negligence of the defendant, Elton Smithson, was the ·primary and
proximate cause of the injury.,.,
. Plaintiff's Insfruction P-4 (Granted).

"The Court instructs the jury that it was the duty of the
defendant, Elton Smithson, to drive his automobile at a reasonable speed, not in excess of sucli speed as was 1·~asonabl~
unde·r the circumstanees and traffic conditions expage 139 ~ isting at that time, and not in excess of a speed
of fifty miles per hour. And if the jury shall believe from a preponderance of the evidence that the defendaint
did drive his automobile in excess of a reasonable speed under the circumstances, and that as a result of such excessive
speed he was unable to keep the automobile under reaso;mable
and. proper control, and that such excessive speed was the
proximate cause of the injury to the plaintiff, then they should
find a verdict for the plaintiff.''
By Mr. Easley: Counsel for the defendant excepts to the
action of the court in granting plaintiff's instruction P-4- 011
the ground that the undisputed evidence in this case shows
that the negligence- of thei defendant in the opeTatio:mi of his
car was not the p.roxima-te cause of the injury and therefore
no verdict should be predicated on suel1 neglig·ence of the defendant.
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Instr'Uction P-5 (Refused).
'' The Court instructs the jnry that even though they may
believe from the evidence that the driver of the automobile
in which the plaintiff was riding was himself guilty of negligence, and althoug·h such negligence may have continued up
until the. time of the collision, the plaintiff, Raymond E. Murray, may, nevertheless,. recover damages from the defendant,
if the jury shall further believe that the defendpage 140 ~ ant after knowing· of the plaintiff's danger, or if
by the exercise of reasonable care he could have
known of the plaintiff's position of danger, and had reason
to believe tha{ he would not or could not save himself, and
that- the defendant could then have avoided the injury by
the exercise of ordinary care and failed to do so, the plaintiff is entitled to recover damages against the defendant.

By Mr. McKinney: The plaintiff, by counsel excepts to the
action of the court in refusing plaint.iff 's instruction P-5 on
the g·round that the evidence both of plaintiff and defendant
shows that the defendant saw, or by the use -of ordinary care
could have seen, the position of the plaintiff in time to avoid
the collision, but failed to avoid it because of his very excessive speed and failure to keep the proper lookout.
Plaintiff's Instruction, P-6 (granted).
"The court instructs the jury that if they shall find averdict in favor of the plaintiff, in assessing his damages, they
shall consider the actual amount expended or incurred in
medical and hospital expense, the physical and mental anguish, pai-µ and suffering suffered by the plaintiff
page 141 ~ as result of the injury, and which he may continue
to suffer, the physical disability sustained as a result of the injury, and the general affects thereof, the pecuniary loss suffered as a result of the injury and which he will
continue to suffer in the way of diminution of earning capacity
or other results directly flowing from the injury, in all not
to exceed the sum of fifteen thousand dollars ($15,000.} the
amount sued for.''

Defendant's Instruction No. A. (Granted).
'' The Court instructs the jury that negligence on the part
of the defendant can not be assumed merely because in a collision with the defendant's automobile, the plaintiff was injured; but the burden rests upon the plaintiff to prove by a
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preponderance of the evidence, that is, the evidence of the
plaintiff must outweigh the evidence of the defendant, that
the defendant was negligent in the operation of his automobile and that such negligence .was a proximate cause of the
collision between the two automobiles.''
Defendant's Instruction No. B (Granted).

. '' The Court instructs the jury that it was the duty of the
driver of the car in which plaintiff was riding to look for oncoming traffic before undertaking to cross the highway to
the left, and if the jury believe from the evidence that the
driver of the said automobile failed to look before
page 142 ~ making such crossing or that he saw the oncoming
car driven by defendant and crossed the highway
in front of the said car when he could not reasonably do so
with safety, then the said driver was guilty of negligence.''
Defendant's Instruction No. C (GrOJnted).
'

''The Court instructs the jury that even though they may
believe from the evidence that the defendant, Elton Smithson, was negligent in the operation of his car in that he drove
it at an excessive rate of speed or that his car was not under
proper control or that he failed to keep a proper lookout for
other cars, yet if they further believe from the evidence that
the driver of the car in which plaintiff was riding negligently
drove the said car across the path of the defendant's oncoming car without looking before ID:aking such turn· as the law
required him to do, or if he negligently drove his said car
across the said highway, knowing that the car driven by the
defendant was approaching from the opposite direction, then
the negligence of the driver of the car in which plaintiff was
riding was the sole proximate cause of the collision resulting in the injury and they must find for the defendant."
By Mr. McKinney: The plaintiff by counsel excepts to the
action of the court in granting Defend ant's Instruction No.
C on the ground that the instruction instead of.
page 143 ~ stating a matter of law undertakes to make certain statements of fact as being conclusively es~
tablished and as being a sufficient basis for a mandatory instruction for the defendant .
.Note: (Instruction No: D was withdrawn.)
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Defendant's ln.stru'ction No. E (Granted).

''The Court instructs the jury that the plaintiff, Raymond
E. Murray, Jr., notwithstanding the fact that his father waA
driving the automobile at the · time of the accident in the
notice of motion described, was required by law to exer-Oise
reasonable care for his own safety, having reference .to the
surrounding circumstances and conditions at the time and
place of such accident.
"He was not permitted to shut his eyes to dang·er in blind·
reliance upon his father in the operation of the said car; and
if the jury believe from the evidence that the plaintiff did
not use such reasonable care or if they shall believe from the
evidence that the driver of the car was g·uilty of negligence
which proximately contributed to the accident, and that the
plaintiff acquiesced in the negligent acts of his father driving
the said car or had knowledge of the danger, and accepted the
risk by continuing· to ride in the autQmobile, or without pro.test. remonstrance or other effort to reduce such risk, they
shall find for the defendant.''
page 144} Defendant's Instruction No.

F

(Gra.n-ted).

"The Court instructs the jury that it was the duty of the
plaintiff, who was riding·on the front seat of his fatheT's automobile, to keep a reasonable lookout for llis own safety, and
if the jury believe lrom the evidence that the plaintiff either
saw the approaching automobile driven by the defendant at
the time his father started to turn across the highway, or by
the exercise of reasonable care could have seen the same, it
was his duty to warn l1is father of the approach of the said
automobile, and if lie failed to look or saw the automobile and
failed to warn l1is father of the dang·er when said warning·
could be effective, then he is g·uilty of neg·lig·cnce which would
bar his recovery in this case.''
Defendant's Instruction No. G (Granted).

"The Court instructs the Jury that they cannot consider
the failure of the defendant to slow his car down to five miles
. an hour at the railroad crossing as negligence in this case
upon which to base a verdict for the plaintiff.''
page 145
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CERTIFICATE.

I, G. E. Mitchell, ,Jr., Judge of the Circuit Court of Halifax County, Virginia, who presided over tl1e foregoing trial
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of Raymond E. Murray, an infant under the age of ·21.yea.rs ·
wh~ sues by bis f_ather a!1d n~xt friend, Robe;t. E. Mur.r~y;
agamst Elton Smithson, m said court, at Halifax, Virglliia
on January 30th, 1947, do certify that the foregoing is a tru~
and corr.ect copy and report of the evidence adduced,. all of
the instructions offered and gTanted, all questions raised, all
motions and· all rulings thereon,. with the objections and exceptions of the respective parties as therein set f orthf and
other incidents of the trial of the said ease, except the plain~
tiff's exhibits No.· 1 and N9. 2 (two photographs) a.nd defendant's exhibits No. 1 and No. 2 (two photographs), which
have been initialed by me for the purpose of identification,
as it is ag-reed by the parties hereto, by counsel, that. they
will be forwarded to the Supreµie Court of Appeals of Virginia, as a part of the record in this caut,e in lieu of certifying
to said Court copies of said exhibits.
,
An.d I do further certify that the attorn~ys for the plaintiff had reasonable notice in writing, gi.ven by counsel for
the defendant, of the time and place when the foregoing.ireport .of the evidence .adduced, the instructions offered and
granted, all questions raised, all motions and all rulings
thereon, objections and exceptions and other in"'.
page 146} 'cidents of the trial and the exhibits would be
tendered and presented to the undei:signed for
signature and authentication.
Given under my hand this the 30th day of May, 1947, within
sixty days after the entry of the final judgment in said cause.
(S) G. E. MITCHELL, JR.,
Judge of the Circuit Court of Halifax
County, Virginia.
I, E. C. Lacy, Clerk of the Circuit Court of Halifax ,County,
Virginia, do certify that the foregoing report of the evidence
adduced, the evidence rejected, all of the instructions offered
and granted, all questions raised, all motions and all rulings
thereon objections and exceptions and other incidents of the ·
trial or' Raymond E. Murray, an infant under the age of 21
years, who sues by his father and next friend, Robert E.
Murray, versus Elton Smithson, together with the original
exhibits therein referred to, all of which have been duly authenticated by the Judge of said Court, were lodged and filed
with me as Clerk of said Court on the 30th day of May, 1947.
(S) E. C. LACY,
Clerk of the Circuit Court of Halifax
County, Virginia.
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page 147

~

I, E.· C. Lacy, Clerk of the Circuit Court of
Halifax County, Virginia, do certify that the
foregoing is a true and correct transcript of the record of
the case of Raymond E. Murray, an infant under the age of
21 years, who sues by his father and next fr~end, Robert E..
Murray, versus Elton Smithson, and I further ·certify that
notices as required by Section 6253-f and Section 6339 of the
Code of Virginia, as amended, were duly given as appears by
paper writings filed with the record of said case.
The Clerk's fee for making this transcript is
Given under my hand this the 30 day of May, 1947.
~

:~

(S) E .. C.. LACY,
Clerk of the Circuit Court of HaliftL~
County., Virginia.
..

(See MSS. for exhibits.)
. A Copy-Teste:
M. B. WATTS~ C. C.
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