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PETITION FOR WRiT OF FlRBOB.
To the Honorable.Chief Justice and Justices of the Supreme
Court of Appeals of Virginiat

Your petiHtlfier, Beriha P. Drud~; 1·es}.:}eci~ully tepr~s~hts

n~to. the Court tbnt sh~Js aggficW~tl by a ~nlti ~ttdgmehi ot ip.e
Qift3uit Ooiht of tite City ~f Ntltfo~k, Virgiiha,. rerltlered on
the 8th day of Apdl, 1949, in aii at!tioii at law iti which y6ur
petitioner :was plaintiff, and the pers~m~ n~med in the capti.on
abov~ a!3 tlefendaiits irl error wefo def€!ndarlht The parties
occupy the same relative positions in the Appellate Ctltift that
they occupied in the ~ri.al Co"Qrt. ~~1e transcript of the record
with the original exhibits is liereWith presented.
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Supreme Court. of Appeals of Virginia
~STATEMENT OF PROCEEDINGS IN THE TRIAL
COURT.

This was an action at law brought by notice of moti{)n to
, ecover damages for serious personal injuries sustainep. by
the plaintiff while a paying passenger on a roller coaster
owned and operated by the defendants in a pleasure park
known as Ocean View Park, in the City of Norfolk, Virginia.
The defendants pleaded the general issue to which the plaintiff replied generally.
The case was tried before the Court and a jury commencing
April 6, 1949. The trial consumed three days, the verdict
being r.endered on April 8th. At the request of the defendants and with the concurrence of the plaintiff, the jury viewed
the premises of the roller coaster, the car in which the plaintiff had J?een riding and the operating mechanism.
.
The verdict was for the plaintiff for $2,500. There was no
motion made by the defendants to set aside the verdict, or to
render judgment non obstante veredicto, or in arrest of judgment. The defendants appeared to be well satisfied with
the ver'dict.
'
On the other hand, the plaintiff moved the Court to set
aside the verdict and grant a new trial confined to the quantum
of damages, ·on the ground that the verdict so far as concerns the amount is contrary to the law and the evidence and
without evidence to support it, and inadequate, being induced
by errors of the Court on the instructions (M. R., p. 220). The
Court overruled the motion and rendered judgment on the
verdict.

3*

*ASSIGNMENT OF ERROR.

I. The Court erred in refusing to set aside the verdict and
grant a new trial confined to the quantum of damages on the
grounds that the verdict is inadequate, being induced by errors
of the Court on the instructions as to liability.
II. The Court erred in refusing Plaintiff's Instructions
Nos. 2, 2-a, 5, 6 & 7, and in granting Defendant's Instruction
No. D-1.
III. The Court erred in granting Defendants' Instruction
No. D-1-a.
POINT. INVOLVED.

It will be noted that the verdict was for the plaintiff. Therefore, the question of liability has been determined by the jury
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in favor of the plaintiff.

The defendants made no motion
to set aside the verdict, or in arrest of judgment, but were
well satisfied for judgment to go against them on the verdict.
Upon the final overall result of the trial, the substance of
the plaintiff's complaint in the Appellate Court is th~t the
verdict is inadequate. We further maintain, and submit it is
clear from the record, that the inadequacy of the verdict was
induced by errors of the Court on the instruction~ as to
liability.
4*
• As will be shown under the argument, one of the
chief requisites for relief on the grounds of inadeq"Q.acy
is to show that the jury have been misled by some mistaken
view of the merits of the case. .We submit that such is the
situation here, in that the jury· were misled into a compromise
on the subject of damages by a conflict between a convictio~.
that the defendants were liable possessed by at least some.
member of the jury, and an erroneous instruction by the.
Court to find for the defendants. Therefore, we think it
necessary to state the facts on the merits of the case as to
liability as well as damages.
FACTS.
The defendants are the owners and operators of a pleasure:
park known as Ocean View Park in the City of Norfolk, Vir-:
ginia. Among the devices maintained and operated-for pro;fi.t
is a device known as the "Sky Rocket" which is what is
ordinarily known as a roller co~ster: The stationary structure
of this roller coaster is an elevated track with a number of.
high abrupt pinnacles, low steep dips and. tortuous curves
both ascending and descending. The vehicle that runs on
the track is a train of three small cars coupled together.
Each car contains three seats, each seat accommodating two
passengers. Across the interval in front of each seat is an
iron bar, so placed as a safety device for the passengers
to hold to during the progress of the ride. The ends of the
bar are attached to the sides of the car in such manner that
the bar can be swung up and down, •raised for the pur5• pose of permitting the passengers to enter and exit, and
lowered across th~ lap of the passengers to hold the passengers in the seated position and furnish the passengers
something to hold to during the progress of the ride. When
properly functioning during the ride, the bar is locked in the
clown position across the lap of the passengers, so that the
holding support for the passengers is stable and rigid rather
than movable.. When not locked the bar may be moved by the
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1:Wesslire of thij hand fN>m the tiowrt µip position to the np

fqi·wartl pdsitHm t>ver tli~ baeli of the forward sMt nnd
vibe Versd; ad thfit it does tttit ~'1n~titutt:! a Eital:Jle or fi,!id stip:::.
port ftui tlie passtmgei wlien tiot loeietL ,
.
The ltic}ting is supt1t1sed to lJij aticoirlplislied by itj.oo1Hittiem1

meahs: Wlien the tJassengets are selited in th~ train of cars
the bats af~ supposea to be .in the dowrl positiuii ai!ross tli~

Hips of ili~ -tn1s~t!li!Je1;si As the train

mdves from tµe loadiiig

platform it dri~ts by gravity into a well, and. as it does so
the ldckih&;,iµeilliaiii~m dii the siiil~. df the cht is supposed toi
b~ tritipetr··nv:, tlitUlfls of a pfiljef!ting st~el artli Ott the sideof the ti'acltrfillhs lqeltiiig the brtrEi rl~illy in tlie dowii p6sitiolii
at!~~t)sij titij lat} ilf t11@ pElsseUger::
.
. .
Tli@ Witiiijs~ Ja~~s. ~:. Marty; ~6iiMtfi1ctitln superirltentleii~

of urn

Pliilacl~lpliHl Tobo~gai1 tlompftiiy*

martttfacturer a{

amuserli~iit devices of lilte nattirij,. wlio llatl had thirty yearet"
ext,erlt!net! Witli §litili .~e~iees, ajitl wlifi wits tlie coµsttuctiotj!
$nperifitenoent of this partilfular dtWice wnen it Was put
6* ih its *ptes~ht shape iii 192B; £hid. ,Who Was tlie eip~rt
witness for the defendants, testified thltti ffoih the .begifi:..
ning of the operation of such _roll~r coasters a rigid bar of
some description had been ffifiiis1iefl for the passenger to hold
to as a safety measure; and that a rigid bar .for the pass~11~r tb hoI.tl to dtitliig the pfogresst of the i'ifle was Iieces-

sa1·y as a safetj iii~asure.
1iL R:; p. 139 i

Q: ~on Say ytltt tliiii1t it is neeessEti•y td haw s-6m~tliing,
Hgitl for. tt pa~s~ttg~r to httld dfi to if tlifit fUlssebger is not
r~l~xt:i.tl; i~ tlilit cdrt'ecU . .
A. W~Il; the geii~ral tipinidn 1 ,~~:

Q; Yeel

.

A. J3ut yt!ttt~ ttgd w~ had a real small har on it
Qi But it wtts Hgit;I Y
A: Y~t;, it :was. rigitl:

Q. Y oii thii11t it is he~essary; iii other wottls; ftif safety
pt11ipos~s tti hav~ a tigia bar T
A~ We tty to dtt everything -we tlali to malfo them saf~; yes.

:M:. R.1 p. i~3:
Q. So if the passettg-er was rigiff ttnt1 slie nati coiisiaerabI~

fear; jt would b~ hecessatf to catch ho~d of ~offiethiiig!
A. Yes, they ltHJk frlr stJifi~\hiiig to grab ijiito:

Q. It would be nenessary t6 liav~ something?
A; There has ahvars beeti a bar of soI11e iyp·e.:

. - ... .1
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Q. There has always been a bar in all of these machines
wherever they were made, hasn't there Y
A. Yes.
7*

*Referring to the locking device on the bar the witness
testified:
M. R., p. 127:

Q. I take it that the locking devices put on there are for
safety purposes¥
A. It is on there.
Q. And it was put on there to lock the bars?
A. Yes.
Q. And if it doesn't lock it is not in proper order; is that
correct?
A. That is right.
Q. It is meant to lock Y
A. That is right.
On August 15, 1949, around 6 P. M. the plaintiff with her
two children, Richard Perkins, Jr., 17 years old, and Shirley
Ann Perkins, 14 years old, bought tickets for a ride on the
roller coaster. They went to the loading platform, where
they got into the middle car at the direction of the attendant.
The son sat in the front seat of the middle car, and the plaintiff
and her daughter in the seat immediately behind. They were
given no instructions by the attendant. The plaintiff and her
daughter sitting in the seat, pulled the iron bar down in the
Jap position. The plaintiff told her daughter to hold on to
the bar; and the plaintiff did likewise. The train being released by the attendant drifted by gravity into the so-called
well, where it passed the tripping device alongside of the track
that was designed to lock al1 the iron bars across the laps of
the passengers.
8*
• At the base of the well the under part of the train
automatically made connection with an endless moving
chain that pulled the train up an incline to a high pinnacle,
where the train in being released from the chain was pushed
over the pinnacle down a steep incline said to be at an angle
of 43 degrees. That first pinnacle was the high point of the
ride; and from that point back to the unloading platform
the train moved by gravity.
As the train plunged down the incline from the first high
pinnacle, the plaintiff and her daughter in holding on to the
bar across their laps discovered that the bar was not locked,
but raised up in response to the pressure of their holding

•
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on to it. They became very frightened by the apparent inHecurity, and experienced the sensation of the bar pulling
them out of their seat into a semi-standing position over
the head of the boy in the forward seat. As the train reached
the bottom of the incline and started up the next incline the
plaintiff was thrown back and struck her head against the
back of the seat. She was dazed as a result of the blow. The
balance of the trip was something of a nightmare in her efforts
to keep herself and daughter from falling out of the car in
the absence of a rigid bar to hold on to.
v\,..e quote the following excerpts from the plaintiff's testimony:
M. R., p. 21:

•

Q. Tell us what occurred.
A. When we started down the bars started pulling us up
over top of my little boy's head. I started *screaming
9* and told the little girl-to tell you the truth I don't know
exactly, but I hollered and told her, "For God's sake~
turn loose the bars and hold on to the side", and about the
time I spoke it started up another curve, and that is when the
bars threw us backwards and I hit my head on the back of
the seat. I think it must have been the back. It is the onlv
."
way I can figure what it was.
Q. If that bar had been locked could you possibly have been
pulled out or up T
A. I could not have possibly been pulled up ..
Q. Do you tell the jury definitely the bar was not locked f
A. I definitely say it was not locked when we were in it.
Q. You struck your head. Was it a hard blow, a terrific
blowY
A. It didn't seem too hard. It was just numb. All of a sudden I remember getting the blow and everything was just like
a dream, I was in a daze and I started screaming, '' For God's
sake, stop this thing'', and then I saw it was not going to
stop and I started trying to keep-to get Shirley to the end
of the line safely.
Q. Do you remember catching hold of your daughter Y
A. I grabbed her arm. She screamed out one time anµ
said, '' I am going over again''. She had turned loose the
bar to grab hold of the side like that (indicating), and I
looked around and she was going over and I turned looseI grabbed this side ·and I turned loose and grabbed her arm.·
That is the last I remember until the man came up and took me_
in the little office.

'Bertha P. Drudge v. Eleanor B. Cooper, ·et als.,

7

M. R., p. 42:

Q. You say tba t you got to the top of the incline and
started down and tbe speed with which the car was going down
threw you forward in the car f
A. I only remember that when it started down the bars were
raising up on us and my daughter and l $were .raising up.
10* with them over top of the boy's head. . :
Q. They were pulling up!
A. They were pulling up, I think. That is the .way it felt.
We were going out of our seats, I know that.: ·
Q. There is no power in the bar so it. was .the speed of
'the dropping car that was pulling you forward. if yon were
being pulled T
A. I don't lmow. We were going out.like that {indicating).
Q. How did you strike your head?
A. When the car started, all of a sudden it jerked up and
-started up the incline and threw us back in ·the .seat :and
:struck my head, I think, on the baek of the seat.

M. R., p. 45!
Q. Mrs. Drudge, you said something in your direct testi·.
·
mony about holding onto the side f
A. I screamed out to my little daughter and said, '' For
God's sake, turn loose these {meaning the iron bar) and hold
-onto the sides", and I did the same thirig, and she screamed,
·"Mother, I am going orit'', and again I turned it loose and
braced my arm, braced myself, and I got down in the seat as
far as I could and braced myself and held her like that (indicating).
·
· · ·· ·
Q. Was that to keep from going· out of the car f
A. Yes, to keep her from going out.
Q. Was that before your head was struck!
A. No, that was after I struck my head.
I

I'

M. R., p. 47:

Q. Did you say something about a second blow on the
·
head in your direct testimony?
A. I seem to remember a second blow somewhere. Where it
came from .or why I don't know. I remember in my sub·
conscious mind two places, two blows.
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*'Q. You think you distinctly remember two blows t'
A. I think I distinctly remember two blows.

The plaintiff and her daughter were positive that the iron
l)ar across their laps did not lock. The plaintiff was equally
positive that the failure of the bar to lock was the cause of
her injury. It was the claim of the plaintiff that the failure of'
the bar to lock was the result of the negligence of the defendants .who were the owners and operators of the device and
had :exclusive control thereof. Witness S. S. Bann, who had
active eharge of the roller coaster for the defendants 1 testified that he had probably a dozen complaints a season of
failure of the bars to lock (M. R., p. 150).

Q. A dozen a season t
A. Yes.
Q. You don't know how many occasions on which the bar
didn't lock on which you didn't get a complaint about; you
don tt know about that f
A. I could not swear to that, no.
Q. But yon have had approximately a dozen complaints
during the seasonf
A. I will say not over that. It may not have been that many..
This same witness testified to the frequency of the need
for repairs to the locking device as follows (M. R., p. 151):
Q. How does it lock inf

A. By pins going in the handle ba:r.
•Q. Did you take out those pins eac:h morning to see
them¥
A. No, bnt I oould look at them and tell whether they were
worn. I would try the handle to see whether they would

12•

lock.
. Q. You wonldn 't take the pins out to see whether they were:

wornf
A. Oh, yes.
Q. Or to see whether they workedf
A. I could see whether they were worn by the pins ..
Q. Did yon look at tl1ose every mon1ing t
A. Yes.
Q. Why did yon do that every morningf
A. WhyY
Q. Yes. Was it because of those complaints you hadf
A. No, for safety..
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Q. You do that yourselff
A. It is done every morning right there.
Q. How often do you change those pins?
A. Every day, you know, I will change one or two cars.
Q. The wear and tear on them are such that it becomes
necessary to change one or two pins a day; is that correct?
A. I wouldn't say that.
Q. On a train of three carsA. Yes.
Q. On a train of three cars you find it necessary to put in
new pins, one or two new pins every day?
~ A. No, I wouldn't say every day.
13*
Q. How often 1
A. It might be three a week.
Q. What is your judgment as to how many of them on an
average you had to put in new pins, per day or weekY
A. I wouldn't say I put in over three a week.
·while the plaintiff was positive in her testimony that the
bar did not lock, she was not in a position to prove the particular reason or defect to account for the failure to lock.
Inasmuch as the roller coaster, including the track, the train
of cars, the iron bars and all the locking mechanism were
under the exclusive control of the defendants, and the evidence showed that vd1en the Jocking mechanism was in proper
condition the iron bars across the laps of the passengers
would lock, it was claimed on behalf of the plaintiff that
proof of the failure of the bar to lock was sufficient to raise
an inference or presumption of negligence on the part of the
defendants.
The defendants offered no evidence to account for or in
explanation of the failure of the bar to lock. The defendants
claimed that the bar did lock. In other words, instead of
explaining the failure to lock on some basis other than negligence, they denied the .failure to lock. In addition, the defendants presented evidence, as to which there was no r!ispute, to the effect that the bar and locking device were generally approved for use on similar devices, and that they
were regularly inspected by competent employees at customary intervals and that the *inspection disclosed
14* no defects. It was the claim of the defendants that
on the strength of .their evidence in reference to
the inspections, any possible inference or presumption of
neglig.ence resulting from the failure to lock disappea 1·ecl
from the case and lacked probatiye value on the final issue of
the defendants' negligence.

1o
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As between the conflicting claims of the respective parties
as above stated, the learned Trial Court decided the issue in
favor of the defendants. The claim of the plaintiff was set
forth in Plaintiff's Instructions No. 2, 2-a, 5, 6, & 7 (M. H.., p.
210, et. seq.), all of which were flatly refused. Those instructions attempted to present the claim of the plaintiff os abr,ve
set forth. The Court refused to give any instruction for the
plaintiff based upon her claim of actionable negligence on the
part of the defendants by reason of the failure of the har to
lock. The Court granted only three instructions for the
plaintiff: Plaintiff's Instruction No. 1 (M. R., p. 199), a g·eneral instruction telling the jury that it was the duty of the defendants to use reasonable care; Plaintiff's Instruction No. 3
(:M:. R., p. 201), on the question of contributory neglig·ence of
the plaintiff; and Plaintiff's Instruction No. 4 (M. R., p. 202)
on damages.
After granting Defendants' Instruction D-1 which constituted the reverse of the proposition contained in the instructions that bad been offered by the plaintiff and refused,
*the Court adopted the full blast of the defendants'
15* claim as above stated by granting "Defendants'
Instruction No. D-1-a ''. That instruction told the
jury in clear terms that the defendants were not guilty of
negligence and to find their verdict for the defendants, being
predicated upon facts fully proven by the evidence and as to
which there was no dispute, but entirely ignoring the true
issue of the failure of the bar to lock, and the consequent
presumption of negligence resulting from such failure. The
instruction reads as follows CM. R., p. 206):
DEFENDANTS' INSTRUCTION NO. D-1-A
'' The Court instructs the jury that if they believe from the
evidence that the amusement device operated by defendants
consisted of such appliances and mechanisms as are generally approved for use on similar devices, and that such mechanismH were regularly inspected by competent employees at
customary intervals, and that such inspection disclosed no
defects, then defendants were not guilty of any negligence
and the jury should find their verdict in favor of defendants.''
If the jury should accept that instruction as the law they
would of necessity have to bring in a verdict for the defendants because the evidence conclusively sustained each item
of fact upon which the finding for the defendants was to be
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predicated. It will be noted that the instruction contains no
question as to whether in fact there was a defect in the mechanism, or even whether the inspection was made with reason- .
able care; but rather whether the inspection as a matter of
fact did actually disclose the defect. Under the instruction
the jury were told to find for the defendants, unless the defendants had actual knowledge of the defect.
·
16*

*THE INJURIES A.ND SPECIAL .DAMAGES

The accident occurred on Aug'Ust 15, 1948. The inJuries
to the plaintiff consisted of a large knot on her head and a
sprained neck and a sprained low back. She suffered for a
considerable while with double vision, dizziness and headaches. She was kept for approximately a-week flat on her
back on a hard bed with sandbags to her head and neck, and
gradually permitted to be moved. She was discharged f.rom
the hospital September 5th wearing a Thomas collar and a
Taylor back brace, prescribed by Dr. James T. Tucker of
Richmond. Since that time she has returned at frequent intervals to Dr. Tucker's office where she has received physiotherapy treatments, consisting of baking, massage and muscle
exercise, which were still being continued at the time of the
trial on April 6th, nearly eight months after the accident.
Dr. Tucker listed 44 such treatments after her release from
the hospital (M. R., p. 72).
The plaintiff discontinued the constant use of the Thomas
collar about a month before the trial, but she testified that
she still has to resort to the use of the collar at times because
her neck aches after bard work. She was still wearing the
back brace at the time of the trial, and was still sufferiJ).g
much pain in her back.
Dr. Tucker described her condition at the time of the trial
as follows:
M. R., p. 62

"Our work with her has been entirely to rehabilitate her
back and make the muscles '"'stronger so that we
17* could get the brace off as well as the collar. She
was last examined in the office on April 2, 1949, at
which time she showed some slight limitation of motion in
the low back and complained of some discomfort. There is
definitely some limitation of motion and muscle spasm. I
could not demonstrate any limitation of motion in the neck.
It moves in all direction "\lery well and without muscle spasm.

r2
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Q. Doctor, what is the prog~1osis for her for the futureT
A. A sprain of the back is-we have more difficulty with

them than we do with some of our more complicated conditions of the back. It has now been eight months since the
accident and.she still demonstrates some limitation of motion
in the low ·back, she complains of pain, and .there is still some·
muscle spasm.- I believe she still has some back trouble. Just
how long it will persist I can't say_.

M. R. p. 77 :·
Q. Doctor, I want to ask you a plain question. What do
you think is playing the major part in these things,. Mrs ..
Drudge's complaints of nervousness or some other troubief
A. I can't help that-I am going to answer that frankly,.
too.
Q. All right ..
A. I can't help feeling that she had a fairly severe injury
to her back somewhere. The only thing I have got to rely
on is the history.
Q. A fairly severe sprain 1
A. Yes. An injury is a sprain.
Q. When you say that,. you mean that she had a fairly severe sprain T
A. She had a fairly severe injury to her back.
The plaintiff is a lady 38 years old. She worked for the
Government as a fiscal accountant clerk. Her earnings
*before deductions were approximately $295 . 00 per
1s• month. The accident occurred August 15; and she returned to work November 1st. Her out of pocket special
damages were as follows:
Los-s of earnings
Dr. Tucker's bill to date
Dr. Sheppard's biil
Ambulance service, Norfolk to Richmond
De Paul Hospital bill
Nursing
Dr. Jones' bill
Medical College Hospital bill
Brace

$ 737.50

583.00
40.00
64.80'
100.90
25.50·

20.00
244.00
20..75

$1,836.45

•

•

Bertha P. Drudge v. Eleanor B. Cooper, et als.,

13

ARGUMENT

I.
THE LEGAL BASIS FOR. SETTING ASIDE A VERDICT
ON THE GROUND OF INADEQUACY.
The following is a collection of authorities stating the legal
basis for setting aside a verdict on the ground of either excessiveness or inadequacy.
C. 0. Ry. Co. v. .Arrington, 126 Va. 194, at page 217:
''Nevertheless, it is an ancient and accepted doctrine of
the common la-,v, that judges have the power and are clearly
charged with the. duty of setting aside verdicts where the
damages are either so excessive or so small as to shock the
conscience and to create the impression that the jury has been
influenced by passion or prejudice, or has in some way 11iisconceived or misinterpreted the facts or the law which should
guide them to a just conclusion. (Italics supplied.)
The above has been quoted many times in succeeding cases.
19'*

*Colonna Shipyard v. Dunn, 151, Va. 740, at page 766:

"The settled rule is that as there is no legal measure of
damages in cases involving personal injuries, the verdict of
the jury in such cases cannot be set aside as excessive unless
it is made to appear that the jury has been actuated by
prejudice, partiality, or corruption, or that they have been
misled ·by some mistaken view of the merits of the case.
( Italics supplied.)
The above quotation has been quoted with approval in the
following cases:
Belt Line R.R. v. Parker, 152 Va. 474, 'at p. 503.
Lawson v. Darter, 157 Va. 284, at p. 294.
Safety Tra1J1,sit v. Ounningham, 161 Va. 356, at p. 366.
National Fruit Product Co. v. Wagner, 185 Va. 38, at p. 40.
The expression '' or that they (the jury) have been misled
by some mistaken view of the merits of the case'', as a ground
for setting aside a verdict as inadequate or excessive did not
originate in the case of Colonna Shipyard v. Ditnn (supra);

•
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but runs through the old cases. See So'Uthern Railway Co. v.
Smith, 107 Va. 553, quoting at p. 560:
"It is the refore the established rule, settled by numerous
decisions extending- from Farish db Co. v. Reigle, 11 Gratt (52
Va.) 697, 62 Am. Dec. 666, to the recent case of N. ~ W. Ry.
Co. v. Carr, 106 Va. 508, 58 S. E. 276, that this Court will not
disturb the verdict of the jury unless the damages are so excessive as to warrant the belief that the jury must have been
influenced by partiality or prejudice, or have been misled by
some mistaken view of the merits of the case." (Italics supplied.)
20*

•National Fritit Product Co. v. ·wagner, 185 Va. 38,
at p. 41:

"While the verdict is large, it is not so large as to shock
the conscience of the Court or to lead to the belief that the
jit1:y were in any way misled." (Italics supplied.)
0. D. Kenny Co. v. Solomon, 158 Va. 25, at p. 31:

"If the verdict is so disproportionate to the injury as to
suggest the inference that it is not the result of fair, calm
and unbiased judgment ·of the jury, the verdict ought to be
set aside as excessive. ''
The opinion in Glass v. Da.i•id Pender Grocery Co., 174 Va.
·
196, at p. 201, after quoting the above says:
"The same rule applies where the claim is that the damages are inadequate.''

It is submitted that in the case at bar the amount of the
verdict is so small as to shock the conscience and warrant
the belief that the jury were misled by a mistaken view ,of
the merits of the case. As to the shocking of the conscience
we will let the facts speak for themselves. The loss of ear~ings and out of pocket expense amount to over $1.800, leaving
something under $700 to compensate the plaintiff for the severe and painful injuries from which the plaintiff is still
suffering eight months after the accident. Also according to
common rumor, the lawyer is supposed to be paid. So it
looks as though the plaintiff will not get back her actual monetary loss.
As to the jury having been misled by a mistaken view of
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the merits of the case, the record clearly shows such to have
been the case, as shown under the following headings:

21*
THE INADEQUACY WA.S INDUCED BY THE COURT
GRANTING ''DEFENDANTS' INSTRUCTION
NO. D-1-a."
By granting "Defendants' Instruction No. D-1-a" (R., p.
206), the Court definitely decided the question of liability in
favor of the defendants, and so instructed the jury in clear
and unambiguous language. We think the proposition is
clear upon reading that instruction in connection with the
evidence. The only claim of the plaintiff under the evidence
to actionable negligence on the part of the defendants lay in
the failure of the bar to lock. It will be noted that the Court
flatly refused all the instructions offered by the plaintiff by
which it was sought to direct a verdict for the plaintiff based
upon her claim of actionable negligence on the part of the
defendants by reason of the failure of the bar to lock.
As applied to the specific facts, Defendants' Instruction
D-1-a told the jury that if they believed that the bar and locking device was g·enerally approved for use on similar devices,
and that such bar and locking device was regularly inspected
by competent employees at customary intervals, and that such
inspection did not in fact disclose any defect, then the defendants were not guilty of any negligence and the jury
should find for the defendants. Note that the instruction
does not leave to the jury the question as to whether the inspectors actually exercised proper care in the inspection.
-*Each fact stated in the instruction upon which the
22* verdict for the defendant was to be predicated was
clearly proven by the evidence; and there was no evidence to the contrary. The instruction was equivalent to a
directed verdict for the defendants. If the jury had followed
the instruction of the Court they could have returned no other
verdict than for the defendants.
·
However, it appears that at least some member of the jury
bad sufficient hardihood and toughness of mental fiber to insist upon a verdict for the plaintiff regardless of the instruction of the Court. The Court in effect said to the jury that
the defendants are not liable and you should find for the defendants. At least some member of the jury balked and refused to agree to a finding for the defendants, regardless of
the instruction of the Court. If there is to be a verdict in
such a case it has to be the result of a compromise, and a com-
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promise on the only part of the verdict that is subject to compromise, namely the amount of damag·es.
Under such circumstances, it is submitted that if the Trial
Court committed error in so instructing the jury then the
jury have been misled by the error of the Court into a mistaken view of the merits of the case; and the plaintiff has
been deprived of a fair tl'ial so far as concerns the quantum
of damages. Wliy should the plaintiff have to suffer the
penalty resulting from error of the Court, regardless
23* of whether that penalty is total *or partial? If the
penalty had been total, evidenced by verdict for defendants, we assume that prejudice would be admitted. It
seems to us that the prejudice is only a matter of degree here,
where the quantum of damages has been cut down to a third
or a fourth of what otherwise would have been expected, except for the Court's error.
In Glass v. David Pender Grocet·y Go., 174 Va. 196, there
was a verdict and judgment,for the plaintiff for $3000, which
the Court of Appeals set aside as inadequate, g-ranting a new
trial confined to the quantum of damages. The injury was
not dissimilar to the injury in the case at bar. The out of
pocket expenses amounted to $931.70. The Court again reiterates the law that the verdict should be set aside as inadequate where it is "·made to appear that the jury * * * has been
misled by some mistaken view of the merits of the case'~.
The decision of the Court is based upon its holding that the
award was so inadequate as to show that the verdict resulted
from a misconception or misinterpretation of facts which
should have guided the jury to a just conclusion.
We maintain that as in the Glass case (s'llpra), so in the
case at bar the award is so inadequate as to show that the
verdict resulted from a misconception or misinterpretation
of facts which should have guided the jury to a just conclusion. But we have something more in the case at bar than
existed in the Glass case. In the case at bar the record discloses quite clearly the cause or reason for that misconception or *misinterpretation on the part of the jury24 * namely the offending instruction of the Court, which the
jury refused to follow. The question then arises as to
whether the instruction was error.
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III.
THE GRANTING OF DEFENDANTS' INSTRUCTION
NO. D-1-a WAS ERROR
W'ithout restating all the facts, the following propositions
nre established. The existence of a rigid bar in front of tho
passenger for the passenger to hold to during· the progress
of tbe ride ltas been t·~usidered generally as an essential
safety device. The bar provided in the instant case w·as de··
signed to lock by m0ehanical means before the start of the
ridt~, ~o ns to be rigid during the ride. The plaintiff and her
daughter were po8itivc in their testimony that the bar failed
to lock, and that surb failure was the proximate cause of the
plaintiff's injury. The e11tire roller coaster, including the
tracks, the cars, the bars and locking devices, were owned and
operated by and within the exclusive possession, control and
supervision of the defendants. It was also proven that when
properly functioning the bars locked. Under such circumstances it was claimed by the plaintiff that the Res lpsa
Loquitur doctrine applied, thereby casting upon the defendants the burden of accounting for the failure of the bar to
lock on some ground excluding the neg·ligence of the defendants. The plaintiff sought to invoke the application of the
doctrine by requesting a number of instructions (Plaintiff's
Instructions *2, 2-a, 5, 6 & 7),
of which were flatly
25* refused. The Court refused to give any instruction for
the plaintiff based upon her claim af actionable negligence on the part of the defendants by reason of the failure
of the bar to lock.
The defendants made no attempt to account for the failure
of the bar to lock. Their defense was simply a denial of the
failure to lock, and evidence to the effect that they bad employed competent employees to inspect daily the locking device, that those employees did regularly inspect said locking
device both before and after the ride in question, and did not
discover any defect in the locking device.
On the strength of that evidence the Trial Court granted
"Defendants' Instruction No. D-1-a". As applied to the
specific facts, this instruction told the jury that if they believed that the bar and locking device was generally approved
for use on similar devices, and that such bar and locking device was regularly inspected by competent employees at customary intervals, and that such inspection did not in fact
disclose any defect, then the defendants were not guilty of
any negligence, and the jury should find for the defendants.
It will be noted that the Court entirely ignored the evidence

all
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of the plaintiff that the bar failed to lock and the inference
or presumption of negligence resulting therefrom.
,vhile there seems to be some confusion in terminolog-y,
the actual application of the doctrine of Res lpsa Loq'U,itur
(considered in its broad sense) by the Supreme Court of
26* *Appeals of Virg'inia seems to be fairly consistent.
Sometimes it is called an inference of negligence, or a
presumption of negligence, or Res Ivsa Loqu.itur. The terminology is immaterial. The law is fairly stated in the fol·
lowing quotation.

McCrorey v. Thomas, 109 Va. 373, at p. 380:
'' While negligence is never presumed from the mere fact of
injury, yet an injury may occur under such circumstances as
will warranf an inference or presumption of negligence. This
is so where the defendant owes to the plaintiff a duty to use
eare and the thing causing the injury is shown to be under
the management of the defendant or· his employees, and the
accident is such that in the ordinary course of things it does
not occur if those who have the control or management use
proper care.''
Assuming that the plaintiff proves the occurrence (failure
of the bar to lock), under such circumstances as sufficient to
invoke the inference or presumption of negligence or Res
lpsa Loquitur doctrine, the result at that stage is that the
plaintiff is held to have made out a vrima fa,cie case of negligence by aid of the doctrine, calling upon the defendants to
go forward with the evicleJJ,ce to rebut the inference or pre-:
sumption of negligence. Then the defendants may do one of
two things, depending upon the vitality or nature of their
evidence, with differing results as indicat~d.
(1) If the defendants by their evidence actually account
for the occurrence (failure of the bar to lock) on a basis that
excludes negligence of the defendants, then the Virginia Court
holds that the inference or presumption of negligence or Res
lpsa Loquititr doctrine thereupon fades from the case and is
.
without probative value on th~ issue of negligence.

27*

0. <t 0. Ry. Co. v. Bake1~, 149 Va. 549, 140 S. E. 648,
141 S. E. 753 (on rehearing) Id., 150 Va. 647, 143 S. E.
8

299.

0. & 0. Ry. Co. Y. Tanner, 165 Va. 406, 182 S. E. 339.
~ P. Co. v. Lowry, 166 Va. 207, 1~4 S. E. 177.

V. E.
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(2) If the defendants simply produce evidence to the effect that they exercised all due care to prevent the occurrence,
but failed actually to account for or show the specific cause
of the occurrence, then the Virginia Court holds that the inference or presumption of neg·ligence has probative value,
.and the question of liability is for the jury.
·

Norfolk Southern Ry. Co. v. Tonilinson, 116 Va. 153, 81 S.

E. 89.

Hines v. Beard, 130 Va. 286, 107 S .. E. 717.

See discussion of these two cases in the opinion by the
present Chief Justice in V. E. & P. Co. v. Lowry (su.pra), 166
Va. 207, from which I quote at p. 217:
'' Again as in the Tomlinson Case supra, defendant offered
evidence tending to prove tba t it bad exercised the highest
degree of practical care in maintaining its ro~dbed and the
operation of its trains, but neither side offered any evidence
tending to prove the specific cause of the ~erailment, and it
was held that the case presented a question for the jury.''
Danville Com. Hospital v. Thonipson, 186 Va. 746.
Watts v. Rich1nond, etc. R. Co., 189 Va. 258.
Norfolk, etc. v. Krausse, 162 Va. 107, 173 S. E. 497.

As has been previously stated the defendants offered no
evidence to explain or account for the failure of ""the
28* bar to lock; but contented themselves with denying the
act of failure to lock and presenting evidence of the exercise of proper care. The ref ore, the case falls under the
proposition stated in paragraph marked (2) above, and the
authorities there cited.
Therefore, in the case at bar at the conclusion of all the
evidence the inference or presumption of negligence arising
from the proof of the failure of the bar to lock possessed
probative value, rendering the question of liability f qr the
jury; and the granting of Defendants' Instruction No. D-1-a
was error.
CONCLUSION
From what has been said it is submitted that the verdict is
inadequate, and the record shows that the jury was misled
by a mistaken view of the merits of the case, resulting in a
compromise that has cut down the award to a third or a
fourth of what was to have been expected except for the er.;.
rone~us .instruction.
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PR.AYER
·wherefore your petitioner prays this Honorable Court to
grant her a writ-of-error to the judgment aforesaid, review
and reverse said"'judgment and set aside the verdict and
grant a new trial confined to the qua'lititm of damages.
*In c~nformity with paragraph 8 of Rule 9 of this
29~ Court, it is stated t'4at the plaintiff-in-error is Bertha
P. Drudge; and the only defendants-in-error or parties
who will be interested in sustaining· the judgment of the Court
below or will be affected by a reversal thereof are Eleanor
B. Cooper, Mary T. Cooper, Rose C. Goldberg, Esther B ..
Cooper, Ben Cooper and vV. R. Aitken, individually and trading as Ocean View. Enterprises.
Copy of this petition was delivered on the 4th day of August, 1949 to Messrs. Ashlmrn, Agelasto and Sellers, Citizens.
Bank Building, Norfolk, Virginia, counsel for the defendants
in the Court below.
Petitioner adopts this petition as her brief, and desires to
state orally her reasons for reviewing the decisions complained of. This petition is being presented to Mr. Justice
Eggles_ton at his office in the City of N orf'olk 1 Virginia.

Respectfully submitted,
BERTHA P. DRUDGE.
By JOHN S. RIXEY,
Of Counsel.
RIXEY & RIXEY,
Attorneys for Petitioners,
Citizens Bank Building,,
Norfolk,. Virginia..

•r, John S. Rixey, an attorney-at-law practicing in tTte
Supreme Court of Appeals of Virginia, do certify that
in my opinion it is proper that the judgment and decisioD1
complained of in the foregoing petition should be reviewed
by said Court ..
30,it.

JOHN S. RIXEY,
Citizens Bank Building,.
Norfolk, Virginia.
Received Aug. 5, 194g

J. W. E.
Oct. 7,.1949-"'\Vrit of error awarded by the court. Bond $300..

M. B .. W.
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RECORD
VIRGINIA:
Pleas before the Circuit Court of the City of Norfolk, at
the Courthouse thereof, on the 8th day of A.pril, in the year,
1949.
Be It Remembered, That heretofore, to-wit: In the Circuit Court aforesaid, on the 8th day of November, in the year,
194~, came the .Plaintiff, Bertha P. Drudge, and docketed her
Nohce of Mot10n for Judgment against the Defendants,
Eleanor B. Coop~r, et als., etc., in the following words and
figures, to-wit:
Virginia:
In the Circuit Court of t]1e City of Norfolk.
Bertha P. Drudge, Plaintiff.,
'lJ.

Eleanor B. Cooper, Mary T. Cooper, Rose C. Goldberg,
Esther B. Cooper, Ben Cooper, and W. R. Aitken, individually and t/a Ocean View Enterprises, Defendants.
NOTICE OF MOTION.
To : Eleanor B. Cooper
936 Cambridge Place
Norfolk, Virginia

.Esther B. Cooper
2110 Claremont Ave.
Norfolk, Virginia

Mary T. Cooper
North Shore Point
Norfolk, Virginia

Ben Cooper
911 Moran Ave., A pt. B4
Norfolk, Virginia

Rose C. Goldberg
1208 S. Fairwater Dr.
Norfolk, Virginia

"\V. R. Aitken
301 "\V. Ocean View Ave.
Norfolk, Virginia

~

TAKE NOTICE that at 10:00 A. M. on Novem- ·
her 8, 1948, or as soon thereafter as counsel may be
heard, the undersigned will move the Circuit Court of the
City of Norfolk, Virginia, at the Courthouse thereof, for a
judgment and award of execution against you and each of

· page 2
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you 'in the sum of Twenty-five Thousand Dollars ($25,000.00)
and the costs of this proceeding, for this, to-wit:
That on or about August 15., 1948, you and ear.h of you
owned, operated and controlled an amusement device known
as a "roller coaster", and that you invited the public to ride
on this device, charging an admission fee therefor.
That on the above-mentioned elate, the undersigned was
riding· in the said device, as your invitee, having paid to you
a fee for such a ride and it then and there became and was
your duty to provide a safe place for her in which to ride in
and upon your said device and to see that all equipment used
in operating the device was in proper operating condition.
Notwithstanding these duties, you and each of yon through
your carelessness and negligence and through that of your
servants and agents, c.aused and allowed· your device, the
said. "roller coaster", to be in an unsafe condition, without
proper safeguards, and failed to operate properly any safeguards, and as a result,. t~e undersigned was seriously, painfully, and permanently mJured in and about her person and
was caused and will be caused to suffer great pain and mental
anguish and lost money she otherwise would have earned and
was caused and will be caused to expend and be responsible
for large sums of money endeavoring to be cured of her said
injuries, all as a result of the carelessness and negpage 3 ~ ligence of you and each of you, to the damag·e of
the undersh~·ned in the amount of Twenty-five Thousand Dollars ($25,000.00).
BERTHA P. DRUDGE
By ( s) RIXEY & RIXEY
Her Attorneys
And on the same day, to-wit: In the Circuit Court aforesaid, on the 8th day of November, in the year, 1948:
Upon the motion of the plaintiff, by counsel, it is ordered
that this notice of motion be docketed. And thereupon came
the parties, by counsel, and said defendants filed herein their
plea of the general issue to which said plaintiff replied generally and issue is joined; and the further hearing· ts continued.
· The following is the Plea of the General Issue ii.led herein :
Now come the defendants, individually and as partners
trading as Ocean View Enterprises, by their attorneys, and
say that they are not guilty of the matters and things laid to
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their charge in the Notice of Motion ~or judgment filed in the
above styled action. And of this the said defendant.~ put
themselves upon the country.
page 4}

(s) ASHBURN, AGELASTO & SELLERS
p.d.

And on another day, to-wit: In the Circuit Court aforesaid, on the 6th day of .April, in the year, 1'949: . .
This day came again the parties, by counsel, and thereupon
came a jury, to-wit: H. M. Overton, M. G. Stone., W. White,
W. W. Gordon, L. H. Watkins, J. C. Norvelle and G. A.
Thornton, who were sworn to well and truly try the issue
joined, and having heard a part of the evidence and the hour
of adjournment having been reached, were adjourned until
tomorrow, Thursday morning, the 7th day of .Apdl, in the
year, 1949, at ten o'clock {10:00) A. M. for the further consideration of this case.
And on another day, to-wit: In the Circuit Court aforesaid, on the 7th day of April, in the year, 1949:
This day came again the parties, by counsel, and thereupon
came the jury sworn herein ·on yesterday, and having fully
heard the evidence and the hour of adjournment having been
reached., were adjourned until Friday morning, the 8th day
of April, in the year, 1949, at 10 :00 o'clock A. l\L fpr the further consideration of this case.
page 5 }

And on another day, to-wit: In the Circuit Court
aforesaid, on the day and year first hereinabove
written, viz., on the 8th day of April, in the year, 1949:
This day came again the parties, by counsel, and thereupon
came the jury sworn herein on the 6th day of April, in the
year, 1949, and having fully heard the argument of counsel
returned its verdict in the following- words and figures, towit: ''We, the jury, find for the plaintiff and set her total
damages at twenty-five hundred dollars ($2,500.00) ''. And ·
thereupon said plaintiff moved the Court to set aside the verdict of the jury and grant her a new trial on the grounds that
the amount of damages as awarded by the jury is inadequate,
which motion having been fully heard and maturely considered bv the Court is overruled., to which action of the Court
said piaintiff, by counsel, duly excepted. Whereupon it is
considered by the Court that said plaintiff recover against
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said defendants the sum of Twenty-Five Hundred ($2,500.00)
Dollars, with legal interest thereon from the date hereof, till
paid, together with her costs about her suit in this behalf
expended.
The f ~llowing is the Certificate of Exceptions in the above
styled case:
page 6
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Virginia :

ln the Circuit Conrt of the City of Norfolk ..
I

Bertha- p. Drudge,

v.

Eleanor B. Cooper, Mary T. Cooper, Rose C. Goldberg,
Esther B. Cooper, B~n N. Cooper and W. R ..Aitken, individually and trading as Ocean View Enterprises ..

NOTICE OF· APPEAL.
To Messrs·. Ashburn, Agelasto & Sellers,.
.A.ttorneys for the defendant :
PLEASE TAKE NOTICE THAT ON .THE 19th day of
May, 1949, the undersigned will present to the Hon. Clyde H ..
Jacob, Judge of the Circuit Court of the City of Norfolk,.
Virginia, at his office,. Norfolk, Virginia, at 9 :30 o'clock, a. m.,.
a stenographic report of the testimony and other proceedings in the trial of the above entitled case, for certification
by said Judge, and will, on the same date, make application
to the Clerk of said Court for a transcript of the record in
said case, for the purpose of presenting the same to the Supreme Court of Appeals of Virginia with a petition for a
writ of error and supersecleas to the final judgment of the.
trial Court in the said case.
BERTHA P. DRUDGE
By RIXEY & RIXEY
Counsel
Legal service of the above notice is hereby accepted this
16th day of May, 1949.
ASHBURN, AGELASTO & SELLERS',
Attorneys for the defendant ..

Bertha P. Drudge

Y.

Eleanor B. Cooper, et als.,
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Ulysses Sam Miller.
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Virginia :

In the Circuit Court of the City of Norfolk.
Bertha P. Drudge
V.

Eleanor B. Cooper, Mary T. Cooper, Rose C. Goldberg, Esther
B. Cboper, Ben N. Cooper and ·w. R. Aitken, individually
and trading as Ocean View Enterprises.
RECORD.
Stenographic transcript of the
11roceedings bad upon the trial of
said Court on Vvednesday, April 6,
as shown herein, before the Hon.
said Court, and jury.

testimony introduced and
the above entitled case in
1949, and succeeding days,
Clyde H. Jacob, Judge of

Present: Messrs. Rixey & Rixey (Mr. John S. Rixey and
Mr. Spencer G. Gill, Jr.), Attorneys for the plaintiff.
Messrs. Ashburn, Agelasto & Sellers (Mr. Willard R. Ashburn and Mr. Leighton P. Roper), Attorneys for the defendants.
~

· The Court: Any motion, gentlemen!
Mr. Ashburn: Your Honor, may I look at the subpoenas for the witnesses Y
The Court: They are in the papers.
Mr. Ashburn: All right, your Honor.
page 8

(Thereupon, opening statement was made by Mr. Rixey
on behalf of the plaintiff, and by Mr. Ashburn on behalf of
the defendants.)
l\fr. Rixey: I call Mr. Sam Millet as an adverse witness.

ULYSSES SAM MILLER,
called as an adverse witness, having been first duly sworn,
testified as follows :
By Mr. Rixey:
Q. Mr. Miller, your name, please, sir.
A. I beg your pardon 1
Q. Your name Y
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Ulysses Sam M-iller.
A. Ulysses Sam Miller.
Q. How old are you f
A. Thirty-nine.
Q. ·what is your occupation f
page 9 } A. Assistant manager of Ocean View Park.
Q. As such assistant manager, do you have oneA. Excuse me. You will have to talk loud. I don't hear
well.
Q. "\Vere you assistant manager last August?
A. Yes.
Q. As such assistant manager, did you have under your
supervision and control the apparatus that is known as the
roller coaster?
A. It is a part of my duty, yes.
Q. What do you call iU /
A. I beg your pardon Y
Q. ·what do you call it¥
A. Sky rocket.
Q. You don't call it a roller coaster any more Y
A. No, sir.
Mr. Ashburn: I think that you have discovered that Mr.
Miller is somewhat deaf.
By Mr. Rixey:
Q. Can you hear me, Mr. Miller?
A. Yes.
Q. It is the same apparatus that used to be called the roller
coaster, isn't it?
A. I wouldn't know. I wasn't there at the time. As long
as I was there it was called the sky rocket.
page 10 } Q. How long is that roller coaster?
A. Well, I haven't the exact dimensions. The
cmgineer would know. I don't know.
Q. Is it as much as a half mile 1
A. I could not tell. I never measured it.
l\Ir. Ashburn: The representative is here from the manufacturer.

By 1\fr. Rixey:
Q. How long does it take- a car to go around itf
A. A minute and 58 seconds. ·
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Ulysses Sam Miller.
Q. All right. Now, will you tell the jury, please, and des-cribe the little train on which the passengers sit!
A. It is a series of three cars that have three seats that
hold the passengers in the seats. In other words, that car
can hold a full capacity of 18 passengers. It has a safety
device you call a bar that comes around your lap and another
bar that goes over it to hold on to, and the bar is put there
to keep you from standing up or being pushed around in
the seat.
Q. How does that safety device work! Tell us how it
operates.
A. It operates automatically on a trip that, as it goes down
into the well, it automatically locks on the side the safety
bars together. It locks automatically.
Q. They are ·supposed to lock, aren't they l
page 11 } A. They do lock..
· ·
Q. They do lock. If it is pr.operly locked, a per:son can catch hold of the bar in his lap and steady himself in
the seat, can he!
A. Yes.
Q. And that would keep him from going forward in the
seat!
A. Yes.
Q: If it is locked.
A. It is always locked.
Q. If it isn't locked, there is nothing to hold the bar down
lil the lap; is that righU
A. I can't say. The bars are always locked.
Q. You have never lmown a case where they were no.t
lockedY
A. No.
Q. If they are not locked, there is something wrong with
them, isn't there?
A. I don't know. Those bars have always been locked.
Q. They are always supposed to be locked. They are designed to be locked; is that righU
A. ffi1-uh.
.
Q. Is that correct?
A. Yes.
Q. After the trip is over you come back to the
page 12 } unloading platform, and how is the lock released?
A. It is released automatically about 30 foot before it reaches the loading platform by a device that raises
the locking attachment.
1
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Ulysses Barn, Miller.

Q. How often do you inspect that locking device, or how
often did you inspect it prior to August last f
A. 1Ne inspect those locking devices every morning.
Q.. Do you ever have to put in any new parts!
A. A.ny what!
Q. Any riew parts in the locking device!
A. Ye'.s, we·.always replace parts that are ''-llrn some.
Q. How often do you have to replace those little pins that
go into the nuts t
A. I could not tell you accurately. All I know is that replacement parts are bought, a few parts we buy each s.eason
and the man who takes care of the ride puts them in.
Q. What is the occasion for him to change those pins?
A. Perhaps they will get a little worn.
Q. If they get worn they don't operate!
A. No; he takes them out before they don't operate.
Q. Suppose he don't get them out before they are worn, they
won't operate!
A. The man we have there is a very competent man.
Q. He never makes mistakes t
A. Not so many.
page 13 f Q. If that bar didn't work on this partieular occasion, then there was something that the man
failed to do that he ought to have done, wasn't thereY
A. I can't say.
Q. As I understand it, this car, after it is loaded, goes down
in what you call the wen!
A. Yes.
Q. And there a trip is made which is suppos.ed to lock an
of these bars f
A. Yes.
Q. Is that right r
A. Yes.
Q. Then what happensr
A. WI1en it goes in the well it attaches itself automatically
to the chain that pulls it up to the highest point of the rideand lets it go.
Q. How high is that highest point f
.A. I don't know. The engineer is here and he can tell you.
Q. After it takes it up to the high point, it is then heing
operated by gravity and goes down that first dip!'
A. That is rigllt.
Q. ·what is the angle of that incline t·
A. I don't know.
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Q. That is the worst dip 011 the whole ride, isn't
it, the first one 1
A. I don't kuow that you can say it is the worst.
It is the longest.
Q. It is the most terrific one, isn't it?
A. It is the longest one.
Q. If the bar in the lap of the passenger is not locked,
will the force of the passenger against the bar take the passenger forward if he is sitting up against the bar?
A. I can't say. The bars are always locked.
Q. I am talking about if it isn't.
A. I don't know what will happen if it isn't locked.
Q. You never had a case where it wasn't locked Y
A. No.
Q. vVere you there when the car came back on this occ~sion 1
A. I don't remember that occasion.
page 14

~

BERTHA P. DRUDGE,
the plaintiff, having been first duly sworn, testified as follows:

-

By Mr. Rixey:
Q. Now, Mrs. Drudge, will you turn to the jury
page 15 ~ there and tell them your full name Y
A. Bertha P. Drudge.
Q. Can you talk a little louder Y
A. Bertha P. Druge.
Q. Do you mind telling them your age T
A. Thirty-eight.
Q. How much?
A. Thirty-eight.
Q. Where do you live¥
A. Chesterfield County, Richmond, Virginia.
Q. Now, for whom do you work!
ll.. I work for the government, with the Insurance Divi~
sion.
Q. In what capacity do you serve the governmenU
A. I am fiscal accountant clerk.
Q. Can you talk a little louder? I have a little difficulty in
hearing you. You have been married twice, have you Y
A. Yes, sir.
Q. Your first husband wasA. Richard H. Perkins, Senior.
Q. How many children did you and Mr. Perkins havef
A. vVe have two.
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Q. ·wm you tell us their names y
A. Richard H. Perkins, Jr., and Shirley Anne Perkins.
Q. What are their ages f
page 16 }- A. Shirley Anne is 14 and Dick is 17.
Q. You and your first husband, Mr. Perkins, were
divorced; is that right?
A. That is right.
Q. Since that time you have married Mr. Drudge¥
A. Yes, sir.
Q. ·where do your two children live Y
A. They live with me.
Q. ·where does Mr. Perkins live f
A. 1920 Grove .A.venue.
Q. Are your two children on natural and normal terms with
their father?
A. They are on w·onderful terms.
Q. Your children live with you Y
A. Yes.
Q. And your husband?
A. Yes.
Q. You live with your husband, M:r. Drudge?
A. Yes.
.
Q. Tell us what was the occasion of your being at Ocean
View on the day of this occurrence f
A. I was on my vacation and we went down for a couple
of davs.
Q. Where did you stay on your vacation,
.A.. Stayed at Virginia Beach.
page 17 } Q. How did it happen that you were in Ocean
View and went on this ride Y
A. We were coming back out of Virginia Beach and happened to take a different road from what we had been taking.
Q. You were on your way home?
.fi.. Yes, to Richmond.
Q. And passed through Ocean View.
A. Yes, passed right straight on by the Ocean View Park
and the children saw it and they had never ridden on the
dip, or whatever you call it.
Q. Did they express a wish to ride on it Y
A. Yes, sir.
Q. You were in the car and the two children, and who else?
A. Mr. Perkins.
Q. Mr. Perkins, who was your first husband and the father
of those children Y
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A. Yes, sir.
Q. Is that right!
A. Yes, sir.
.
Q. Tell us, please, what you did 7 You stopped the ·car and
what did you do with reference to the ride 7 · ·
A. We stopped the •car and went on around to the Park. It
was right inside of the gate, I think, from what I am told,
and we got our tickets, and they had a little stand
page 18 } on the outside and we walked up t;he steps.
Q. Did you pay any money for your tickets Y
A. Oh, yes. We gave the man standing at some kind of
lever the tickets and he told us to get in these certain cars.
Q. Tell us how you got in.
A. My son got in the first car that was empty that he chose,
and I got in the next, and my little girl got in :after I did
in the car with me.
Q. Your son got in the seat immediately in front of where
you got inT
A. Yes, sir.
Q. You got in the seat behind himt
.'-~.
A. Yes.
Q. And your daughterA. She got in the seat with me after I did.
Q. Had you ever ridden that device beforeT
A. Yes, I had ridden lots.
Q. How many times T
A. I don't know the period of years, but I had ridden it
quite frequently.
·
Q. And the times. you had ridden it, did it have that iron
barf
A. As far as I know, it has always had the bar.
Q. At the times you rode it before, did the iron bar lock in
front of you Y
page 19 } A. Yes, sir.
:M:r. Ashburn.: Is she talking about this same device?
:M:r. Rixey: Yes.
:M:r. Ashburn: The one at Ocean Viewf
By Mr. Rixey:
Q. As I understand, you had ridden on that particular device?
A. Yes, sir, I had ridden on that particular device on lots
of occasions.
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By the Court :
Q. At Ocean_ ViewT
A. Yes, sir.· ·
By Mr. Rixey:
Q. ·when.you got on there did yon pull that bar down across
you?
A. Yes.
Q. Did yon pull it all the way down f
A. Yes.
Q. Did you pull it in position where it would lockt'
A. Yes, sir.
Q. ·what did yon tell your daughter!
A. I pulled it down as far as I could and told her to take
hold of the bars and pull down.
.
Q. In accordance with your experience, was that
page 20 ~ the thing to do Y
A. That is what I thought.
Q. Did anyone give you any instructions as to what to do¥'
A. Nobody said anything to us at all after we got in the
ear.
Q. Did anybody give you instructions before you gut in the
car?
A. No.
Q. ,vi th the exception of the man who told you this was the
thing to ride on °l
A. No, sir, except the ticket agent when she sold us the
ticket.·
Q. The car was loaded, there were other people on it t
A. Yes.
Q. Tell us about the trip.
A. To the best of my recollection, we started around the
curve, and it went down this curve first and it went up and
then when it started down the curve, all of a sudden the bar
started raising up, and my little girl and I pulledQ. J"ust a minute. It goes around :first a little curve an_d
then it is picked up by some kind of an aITangement and is
taken up on a high pinnacle f
A. Yes.
Q. Then turned loose on top of the bigh pinnacle T
A. Yes.
page 21 ~ Q. Tell us what occurred.
A. When we started down the bars started pulling us up over top of my little boy's head. I started scream-
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ing and told the little girl-to tell you the truth, I don't know
exactly, but I hollered and told her, ''For God's sake, turn
loose the bars and hold on to the side", and about the time I
spoke it started up another curve, and that is when the bars
threw us backwards and I hit my head on the back of the
• seat. I think it must have been the back. It is .the only way
I can figure what it was.
Q. If that bar had been locked, could you possibly have been
pulled out or up f
.lt. I·could not have possibly been pulled up.
Q. Do you tell the jury definitely the bar was not locked?
A. I definitely say it was not locked when we were in it.
Q. You struck your head. vVas it a hard blow, a terrific .
blow?
.
·
A.. It didn't seem too hard. It was just numb. All of a
sudden I remember getting the blow and everything was just
like a dream, I was in a daze, and I started screaming, '' For
God's sake, stop this thing", and then I saw it was not going
to stop and I started trying to keep-to get Shirley
page 22 ~ to the end of the line safely.
Q. Do you remember catching hold of your
.daughter!
A. I grabbed her arms. She screamed out one time and
said, "I am going over again". She had turned loose the bar
to grab hold of the side like that (indicating), and I l0oked
around and she was going over and I turned loose-I grabbed
this side and I turned loose and grabbed her arm. That is
the last I remember until the man came up and took me in
the Ii ttle office.
Q. Do you remember the end of the trip, when the car
stopped 7
A. Yes.
Q. Did you get out?
A. Yes, I got out.
Q. You say some attendant came to you?
A. The attendant that was up at the lever.
Q. What did he do?
A. I remember going to the office. It was just like a dream.
I can remember going in the office and the girl-he asked the
girl in there to put something on my head, and she came over
and took one look at it and said, "I am sorry, but I can't do ,
anything. I will have to call a doctor.'' She went to the
phone and tried to get him. She finally got Dr. Reed. He
said to send me out to the DePau\ Hospital.
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page 23 ~

Q. "'\Vho took you to the hospital f
A. Mr. Perkins.
Q. To the DePaul Hospital?

Yes.
·when did the doctor get there?
He was. already there before, I think.
Do you know the name of the doctor?
Dr. Reed.
Did you call him?
No. They called him.
The Park called him 1
They called him from there.
He came there at the request of the Park authorities·?
.•A.. Yes, sir.
Q. Did they put you in the hospital t
. A. They did some time that night. They kept me on the
table downstairs in the emergency room quite a while.
Q. Tell us about your experience during the night¥
A. I didn't have any pain much. I was numb. Dr. Reed
asked me if this hurt or that hurt and I was just numb, and
didn't know what was happening.
Q. You mean you bad no sensation?
A. That is right. Everything was so unreal. My pain
Htarted some time between then and in the night. I don't
know what time it was, but it started first in my head. My
head started and almost killed me, just something unbearable,
and then in my back, and later on, a couple of .hours
page 24 ~ later, I kept begging for Dr. Reed, and the doctor
came Wednesday and he gave me something that
cJidn 't help one bit, and I didn't sleep one wink all night.
Dr. Reed came to the room the next morning and said he
had been with another emergency patient.
Q. How long did you stay there in the DePaul Hospital?
A. Until Thursday.
Q. Then what occurred to you¥
A. My family all wanted me to be moved back to Richmond
to g-o under Dr. Tucker's care.
Q. How did you get to Richmond f
A. In an ambulance. Bliley 's ambulance came down and
took me back from there with a trained nurse and my husband.
B. Before you went back to Richmond were you treafed by
another doctor, or was there any other doctor in the case f
A. Yes.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

•

•
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Q. vVho was thaU
.A. Dr. Yann.
Q. How did Dr. Vann get into tbe :case.!
A. To tell you the truth, some of my family wanted him in
there.
Q. How many times did Dr. Vann see you?
A. I d')n 't know, to telJ you the truth. .At the DePaul HoRpital it is just like a nightmare still to me. I have
page 25} very little recollection of it.
Q. When you were taken by the ambulance from
the DePaul Hospital and carried to Richmond, where were
you carried?
A. Medical College of Virginia Hospital.
Q. How long did you stay in the Medical College of Virginia Hospital T
A. Two and a half weeks-I don't know.
Q. I imagine the hospital bill will show thaU
A. Yes.
·
Q. "\Vhile you were there at the Medical College of Virginia
were you treated by a doctor?
A. Yes, I was.
Q. Who was your doctor t
A. Dr. Tucker.
Q. Had Dr. Tucker been your physician before that?
A. He had never been my physician. He had been my son's
:and my daug·hter 's physician before.
Q. He had never been your pl1ysician?
A. Not mine, no, sir.
Q. You are still under the care of Dr. Tucker, are. you?
A. I am still under the care of Dr. Tucker.
·
Q. You stayed at the hos.pita! there in Richmond, you say,
about two or two and a half weeks, whatever the period was,
and where did you go then?
:A. I went home.
page 26} Q. ·when did you go back to work?
A. November 1.
Q. November 1?
A. Yes.
Q. ·what were your average earnings during that time;
what I mean is, what were your pay scales¥
A. I would say approximately in the neighborhood of
$275.00 a month.
Q. .And you were out of work about two and a half months Y
A. That is right.
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Q. I hand you a bill from the DePaul Hospital and ask you
· if that is the bill for the services rendered to you by that
hospital during the time that you were there as a result of
this accident Y
·
A. Yes, sir, it .is.
.
Q. What is th~ amount of thatT
A. $190.00.
Q. It is· $100.00, isn't itY
A. I mean $190.01.
(The paper was marked "Plaintiff>s Exhibit 1"'.)
By Mr. Rixey:
Q. ·what is this bill°l
A. Joseph W. Bliley, $64.80.
Q. What was that fort
A. .Ambulance service.
page 27 ~ Q. Ambulance service in talring you from Norfolk to Richmond t
A. Yes, sir.
(The paper was marked "Plaintiff's Exhibit ·2"'.)
By Mr. Rixey:
Q. What is this bill (handing paper to witness) 1
A. That is the nurse I had down at the DePaul Hospital.
Q. ·what is the amount of that Y
A. $25.50.

(The paper was marked "Plaintiff's Exhi?it 3".)

By Mr.. Rixey:
Q. What is this bill forf
A. Dr. Philip Jones. He has attended me since Dr. Richardson has been ill.
Q. That is $20.00°l
A. Yes, sir.
(The paper was marked "Plainti:ff 's Exhibit 4n.)

By Mr. Rixey:
Q. What is this bill Y
A. Medical College of Virginia, $244.00, Medical College of
Virginia Hospital.
·

•
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(The paper was marked ''Plaintiff's Exhibit 5".)
By Mr. Rixey:
Q. That shows that you were in the hospital from August
20 to September 5?
· · A. ·Yes, sir.
page 28 ~ Q. I take it that is the time you were there?
A. Yes, sir, that is the complete bill.
Q. What is this bill?
·
A. That is for a corset to take the place of the brace I am
wearing now. I don't know what you call it.
Q. Was that bought on prescription of some doctor?
A. Yes, sir. Dr. Tucker told me to get it.
(The bill was marked "Plaintiff's Exhibit 6".)
Mr. Rixey: I have a bill for some glasses which Mr. Ashburn objects to until properly connected up, and also a bill
from Dr. Tucker and Dr. Shepherd, and we will ask them
to testify to their bills.
By Mr. Rixey:
Q. Now, Mrs. Drudge, have. all of these bills been paid?
A. I think they are, yes, sir.
'
Q. Now, tell us, please, in the first place in reference to
your back. I want you to tell the jury whether or not you
ever had any trouble with your back before this occurrence?
A. I had never had any trouble with my back whatsoever
before this.
Q. Now, you say that Dr. Tucker was not your physician
before this accident Y
A. Dr. Tucker had never attended me personally.
page 29 r Q. Who was your regular physician before the
accident?
A. Dr. Richardson, H. l\,f. Richardson.
Q. Where is his office!
A. Midlothian, out in Chesterfield County.
Q. Near Richmond 7
A. Yes, sir.
Q. He is the gentleman who has heart trouble and can't
get here!
A. Yes, sir. He has been very ill.
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Q. Had he ever treated you for any difficulty with your
backY
A. Not with my back, no, sir.
Q. Had he ever treated you for arthritis T
A. No, sir.
Q. Tell the jury, please, what difficulty you have had with
your back since this accident Y
A. Well, it has pained me quite a bit, and at the present
time it doesn't pain me at all times but when it is raining it
hurts terrifically, and if I am awfully tired it hurts, and hurts
in the lower part of my back and at one spot all the time.
Q. Has Dr. Tucker prescribed anything for you to wear
for the trouble to the lower back!
A. No, sir; just this brace.
Q. That is what I am talking· about.
page 30 ~ A. Yes, sir.
Q. What did he prescribe?
A. A corset. I don't know what you call it, but since-I
can't wear that.
Q. He has prescribed some corset Y
A. And has prescribed a Taylor brace.
Q. Is that what you have on now!
A. That is what I have on now.
Q. Have you worn that regularly since!
A. Constantly.
Q. Would you mind describing that briefly to the jury, what
you are wearing T
A. It is made of something like leather and goes-I can't
describe it exactly. Anyway it has-it is a stiff boardlike
structure in the back and then goes around here, something
that goes across the shoulder.
Q. Has the doctor told you to wear that regularly?
A. He wants me to keep the other one if I can.
Q. What other one are you talking abouU
A. I don't know the name of it. It is something like an
old-fashioned corset with a lot of stays in it. That is the best
I can explain it. It comes from here down to right along
here (indicating), and has stays all around it with a pad in
the back.
Q. Can you wear that f
page 31 ~ A. No, sir. I have tried but I can't.
Q. Why?
A. It cuts my breath off and I feel like I am going to
faint every time that I put it on.
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Q. This one you have on now, you are wearing that at the
suggestion of Dr. Tucker!
.A. Yes, sir.
Q. Is it necessary for you to wear it 7
A. It is.
Q. Why is it necessary.
A. If I don't wear it my back almoBt kills me.
Q. Tell us, please, about the injury to your neck, wbat
trouble you have with your neck Y
A. It was just strained. You mean the trouble I am having nowf
Q. Yes. What is this I hold in my hand f
A. A Thomas collar.
Q. Do you use that?
A. Yes, when it is raining my neck hurts real bad and when
I am real tired or riding in a car. It makes my neck hurt
and I get cricks in it.
Q. You still wear it on occasions T
A. Yes, sir.
Q. And for a while did you wear it regularly!
A. All the time .until last month.
page 32} Q. Now you are wearing it only when you get
tired?
·
A.Ye&
•
'Q. Is that in accordance with the doctor's prescription t
A. Yes.
Q. What doctor?
A. Dr. James Tucker.
Q. Did you have any trouble with your neck before this
occurrenceY
A. No, sir.
· Q. All right. Now, tell us, please, about your eyes, Mrs.
Drudge. Did you have any trouble with your eyes before
this occurrence 7
A. No, sir.
Q. Did you have to wear glasses before this occurrence f
A. No, sir.
'Q. Have you been to an eye specialist?
A. Yes.
Q. At whose suggestion did you go to the eye specialisU
A. Dr. Tucker's.
·
Q. What eye specialist did you go to·Y
A. Dr. Shepherd.
Q. Is Dr. Shepherd here today 7
A. He was, yes.
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Q. Did lie prescribe glasses for you t

page 33

~

A. Yes, sir.
Q. And you got glasses in accordance with his

prescriptiont
A. Yes, sir.
Q. And you are using them now f
A. I don't use them except when I want to read something, or something like that, or at work. I have to use them
at work.
·
Q. Tell us what difference you have noticed with reference
to your eyes since this accident as compared to what it was;
bef01·e the accident Y
·
A. There is .no comparison in my eyes now. I didn't haveany trouble whatsoever doing my work or anything els'e and
~ever thought of ·glasses o:r anything,. and when I go to wo,rk
now I can't see as well and have to concentrate on what I am
doing all the time until it makes me terrifically nervous. In:
the morning or at lunch things go black. At :first I used to see
double.
·
Q. How long did you have double vision after the accident!
A. Once in a while I will have it now,. but not often.
Q. When did the double vision first come on you T
A. Tke fii'st night I noticed it when the nurse came in when
I was suffering from pain and gave me some medicine, andr
she leaned over my head and it ocC'llrred.
Q. At the DePanl Hospital Y
page 34 f A. Yes.
Q. .And you had double vision from that time ont
A. Yes.
'
Q. Up to what time1
· A. Up until recently. Recently·! haven't had it but every
· ·
·
now and then..
Q. Did you ever have double vision before this occurred 7
A. No, never in my life.
Q. I believe that some time after this occurrence we are
talking a1:Jout that you were in an automobile acci.'dent, were
you noU
A. Yes, sir.
Q. Ten us when that wasf
A. It was approximately around November 10. I don't remember even the exact date, but around· that date..
Q. What happened to you at that time t'
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A. I struck my forehead, hit the windshield and broke the
windshield out in our car.
Q. What effect did that have on yourA. It stopped my double vision.
Q. ~t stopped your double vision?
A. Yes.
Q. Did you have double vision between the time of the first
accident and time of the automobile accident?
A. Yes.
page 35 ~ Q. And as a result of that blow that you had
on your head in the automobile accident about November 10A. Yes, sir, approximately at that time.
Q. You don't have double vision very often Y
A. No, sir.
•

Mr. Rixey: Answer Mr. Ashburn 's questions, please.
The Witness : Yes.
CROSS EXAMINATION.
By Mr. Ashburn: ·
Q. Mrs. Drudge, among your papers that your lawyer gave
us in support of your claim was this letter from Dr. H. M.
Richardson. I wish you would look a:t that, if you don't mind.
It is addressed to you and turned over to us by your attorneys.
Mr. Rixey: May I see thaU
Mr. Ashburn: Yes.
By Mr. Ashburn:
Q. You remember receiving the original of that, do you nott
A. That is right.
Q. Mrs. Drudge, Dr. Richardson says in this letter addressed to you, dated October 12, last year:
page 36

~

"As you know, prior to your accident at Ocean
View, Virginia, you were under treatment for the
nervous, emotional and physical disturbances of a mild nature
due to menopausal changes.''
A. That is right.
. Q. That is what he had been treating you forf
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A. Yes.
Q. How long have you been-

Mr. Rixey: Finish reading it.
1\1:r. Ashburn: You can read the rest of it.
Mr. Rixey: I object to putting· part of it in. If you don't
put the whole letter in you ought not to bring in any of it.
Mr. Ashburn: "There is no doubt that the severe pain you
suffered because of your accident and the unpleasant experience of your having to wear braces around your neck and
body have greatly aggravated all of the above symptoms.
Hoping that your condition will improve in the near future,
I am, Yours very truly, H. M. Richardson.''

Ry Mr. Ashburn:
Q. vVell, now, having broken my chain of thought, I will
go back to this letter. Mrs. Drudge, that is what Dr. Richardson gave you when you asked him for a report of your condition on October 12 of last year, was iU
A. That is right.
Q. That is all Dr. Richardson had to say concerning your
condition as connected with this accident f
.A. That is right. Dr. Richardson in November
page 37 ~ was taken seriously ill with heart trouble.
(The letter was marked "Defendants' Exhibit 1".)
Bv Mr. Ashburn:
· ·Q. For how long a time had Dr. Richardson been treating

you?
A . .About six months. I went to him about every three
months.
Q. You mean you had only been to him twice Y
A. I mean off and on.
Q. As a matter of fact, you had been going to him every
week, hadn't you Y
A. No.
Q. Well, how often f
A. I can't tell you the exact dates. I can't remember elates
any more. It is 110 need of my trying. I can tell you to the
best of my ability that Dr. Richardson had been treating me.
He had been our family physician about two years this coming
June.·
Q. Since that time he had seen you from time to time?
A. From time to time, but I wasn't going to him but every
three months. He gave me a shot.
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· Q. You had confidence in Dr. Richardson!
A. Oh, yes, or I would not have gone to him if I hadn't.
Q. When you returned to Richmond by ambulance on August 20, .did you go directly to the Richmond Hospage 38 ~ pital Y
A. Yes, I went to the Medical College of Virginia
Hospital
Q. What doctor did you send for Y
A. Dr. James Tucker.
Q. You didn't send for Dr. Richardson?
A. No-yes, later, but not then.
Q. You didn't send for him when you arrived?
A. No.
Q. Why was that Y
A. Why should I send for him then Y
Q. I understand he was your doctor.
A. I had more confidence in Dr. James Tucker; that's all..
I sent for him, and I didn't see any need in sending for both.
Q. Had Dr. Tucker ever treated you before?
A. Not me, but my little boy and girl and my nephews and
nieces.
Q. How soon did you call Dr. Richardson?
A. I don't know. My husband called him.
Q. "\Vas that within the week?
A. What?
Q. Was that within the week?
A. I think so. I don't remember.
Q. Did he see you regularly after tha U
A. Did Dr. Richardson see me .regularly?
page 39 } Q. Yes.
_A. Only after I came out of the hospital. Dr.
·rrucker was treating me in the hospital.
Q. Dr. Reed advised you not to make the trip to Richmond
:at that time, did he not Y
A. Yes.
Q. He told you if you would wait a few days you would be
:all rightY
A. No.
Q. Didn't he strenuously urge you not to go?
A. He said he ref used to release me from the hospital, but
I wanted to go to Dr. Tucker; that's all. ·
Q. You sent to Richmond for an ambulance Y
,A. My husband did. I didn't.
. ..i.
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Q. Against the advice of yo.ul' physician who was treating
yo1t here.t
.
A. Dr. ~ann and others. told me it would not. hurt me to
bavel b.y ambulance to Richmond ..
Q. Mrs. Drudge, let's go back to the happening of the accident. I understood you to say that yo.u had ridden on this
same amusement device at Ocean View Park a number or
times!
A. Yes. It.has been quite some few years; since I had ridden
on it, though.. .
Q. I take it from that that you enjoyed the device,, the ride t
·A.. I did ..
page 40 } Q. You would go on it for· the thrill and the speed
of the ride t
·
A. Yes~
Q. You expected the car to travel fast, speed up and gp,
. over all of these hills. and down the valleys during the courseof traveU
A. Yes.
Q. You knew j.ust w1imt courses it would take when you got
in it on August 15 Y
A. That is right
Q. Mrs. Drudge,. when would yon say lmst before August
15 vou had ridden in that same device °l
· ·
A. I can't remember.
Q. Was it ithe preceding summer·!
A. No. It was several y.ears before· that.·
Q. Four years before it f
.A. I could not tell you. I don 1t. remember whether it was:
four, five, three, or two, but I know it had been quite some.•
time s.ince I had ridden it.
Q. Let's put it this wayA. It was some time dur~ng the war. I was down here
during the war, was the last time I rode ..
Q.. You had ridden prior to that f
A. Yes-.
page 41 f Q. Maybe you Turd ridden as far ba:ck as. ten yems
ago!
A. I had.
Q. On this same clevfoe-f
A .. That is right. l don't know whether· it was· the same one·
but it was at Ocean View. I don't remember· all of th~
things.
Q. In the- same ca:rs probably t
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}1.• I don't remember that.
·Q. Or cars just like tba t?
A. To the best of my knowledge, it was similar cars to
these.
Q. Do you tell /the jury there was any kind o! bar across
the cars ten years ago 1
·
A. I could not say.
Q. As far as you can recall, there may not have been any
bar of the type you now complain about on the cars when you
took the same ride ten years ago f
.A.. That is true.
Q. On this particular clay did I understand that you and
your da-µghter occupied seats side by side in the middle car Y
A. I don't remember which car it was in, but it was side by
side.
Q. I understand your son occupied the seat immediately in
front of your daughter and yourself f
A. Yes.
page 42 } Q. ·was someone sitting with him?
A. No. He was in the seat .bY himself.
Q. You didn't make it very plain to me whether Mr. Perkins
was one of the persons who rode.
A. No, he didn't ride.
Q. He waited for you all to come back and get out t
A. Yes.
Q. I understood you to say that nothing at all happened
until you got to the top of the first incline and started down?
A. That is right.
Q. I understood you to say that the bar was down and in
place?
A. We pulled it down.
Q. You pulled it down?
A. Yes, because I was seeing that my daughter was going
to be safe.
Q. You pulled it down as far as it would go down this way
(indicating) 7
A. Yes, and kept it like this with my hand there like that
(indicating).
Q. You say that you got to the top of the incline and started
down and the speed with which the car was going down threw
you forward in the car 7
A. I only remember that when it started down
page 43 } the bars were raising up on us and my daughter
and I were raising up with them over top of the
boy's head.

'
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Q. They were pulling up T

A. They were pulling up, I think. That is the way it felt.
We ,vere going out of our seats, I know that.
Q. There is no power in the bar, so it was the speed of the
dropping car that was pulling you forward if you were being
pulled?
A. I don't know. We were going out like that (indicating).
Q. How did you strike your head?
A. When the car started, all of a sudden it jerked up and
started up the incline and threw us back in the seat and
struck my head, I think, on the back of the seat.
Q. You don't know exactly what struck it?
A. I don't know exactly what struck it but I am sure it
must have been the back of the seat.
Q. vVere you ever in a standing position Y
A. No, sir; only when I was going up like this (indicating).
I was half way standing and half way on the seat.
Q. You did then get up from the sitting position in which
vou were?
.. A. No, I didn't get up at all out of my seat until it had
pulled me up.
Q. What was pulling you f
page 44 ~ A. I don't know. I just know we were going up
· with the bars. We were going down a steep incline
and the bars were coming up and we were going over with
them.
Q. And you say that got you into a rising position Y
A. That is right.
Q. And it was then you fell back in the seaU
A. When we started up I fell backwards, and that is the
only thing, in my estimation, that saved us from going out
of the car.
Q. !on. think you were in a half way standing position at
that time?
·
A. Do you mean when it pulled us up!
Q. ·when it got to the bottom?
A. When it got fo the bottom f
Q. Yes.
A. I don't know.
Q. Was your daughter standing?
A. I know that when the bar pulled us up we were coming
up through space.
• Q. You say your dal.lghter was sitting, or was she standing!
.A.. She was going up like I was.
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Q. Is it your impression that she was more upright tlaan a
sitting position?
A. That I don't know.
page 45 } Q. You were more uprig·ht than a sitting position?
A. Yes. I wasn't sitting.
Q. Mrs. Drudge, you said something in your direct testimony about holding onto the side.
A. I screamed out to my little daughter and said, '' For
God's sake, turn loose these and hold onto the sides", and I
did the same thing, and she screamed, ''Mother, I am going
out", and again I turned it loose and braced my arm, braced
myself, and I got down in the seat as far as I could and braced
myself and held her like that (indicating).
Q. Was that to keep from going out of the car?
A. Yes, to keep her from going out.
Q. Was that before your head was struck!
A. Was that before I struck my head?
·Q. Yes.
A. No. That was after I struck my head.
'Q. After your struck your head f
A. Yes. As far as I can remember, that is when it was.
Q. Were you holding onto the side 7
A. When I struck my head 7
Q. Yes.
A. I don't know. As far as I know, the first thing I knew
I told her to turn the bars loose, and as soon as we could
get the bars turned loose we grabbed the side.
Q. Where was the car at that time; coming down or going
up?
page 46} A. We were starting up.
Q. When you grabbed the side!
A. Yes.
Q. There is a bar on the side one could hold onto!
A. We were holding onto something over there. What it
was I don't know. I can't remember what it was. I was too
frightened to look at it.
Q. It is a fact that these bars don't fit tightly across your
lap?
A. Fit tight Y
Q. Yes.
A. And push yon down in Y
Q. Yes.
A. Not that I remember..
-· _j
1
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Q.. There is considerable space between the front of tlle
bar and where you were sitting!
A. Yes..
Q.. Maybe six or s·even inches I
A. From what I can remember.
Q. The bar doesn't hold you in a rigid positian, but. there~
is a spa"e of six or seven inches.· between your body and thebar Y
A. Tba t is the reason I was~ bxacing my feet and holding to,
the 'bar..
·
page 47 ~ . Qr Did you ever ride illl an ai:cplane,. Mrs ..
Drudge!
.
A. Yes.
Q. Nothing at all happened . fo yours-on 001 this journeyt
A. No ..
Q. And nothing at all happened to your daughter f ,
A. Not siJ\ .
Q. Arid nothing at all happened to any other passengers, ii
the cars were full with a total of 181 who made that tripY That
is trnet
A. Not that day, it didn't.
Q; On that trip!
A. That is right.
Q. The car came back to the sa:me pface it sfarted from t
A. That is right. As far as I know, it was the same place:..
Q·. Did yon s·ay something about a second blow on the head
in your direct testimony t
A .. I seem to remember a s·eco11d blo,v somewhere. Where
it came from, or why 1 I don't know. I· remember 1 in my subreonscious mind, two places, two blows.
Q. Yon think you distinctly remember two blows i
A. I tliink I distinctly remember two. blows..
Q. Who was in the seat behind you, Mrs. Drudge.f
A. I don't know. They were not friendg of ours.
Q. Men or women?
page 48 f A. That I don''t know. 1 didn't notice them ooe
time or the other.
Q:. Now, concerning the. automobile aecident, yorr say to the
Court and jury that yon were involved in an m:rtom:obiie accident on or about the 10th of N ovem'ber, 194S-Y'
A. I wonidn''t call it an automobile aooident. We turned m
sliarp curve and there wa$ a ditch there and the· front wheels:
went into the ditch and it knocked my head against the winda,hiceid a:nd hit i1L
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Q. Did you have to have treatment for it?
A. No. I went to Dr. Tucker to check me up to see if I was
all right.
Q. Was that during October rather than Novemberf
A. I don't know whether it was October or November. I
can't remember dates any more.
Q. When did Dr. Tucker: first recommend to use this collar
at intervals when you were having trouble?
A. When I came out of the hospital. I got that while I
was in the hospital.
Q. He recommended that in September then Y
A. That is right.
·
Q. How about the other one? I don 'flmow what particular
name you call it.
lL Taylor brace.
Q. That was in September!
.A. That was-I got it before I left the hospital.
page 49 ~ Q. I understood you first to say that you had had
double vision until recently, and then I understood
yon next to say that your double vision disappeared after the
automobile accident last November.
A. It didn't disappear after the automobile accident entirely. Once in a while I still have it, but my double vision
improved. In fact, for two or three weeks I didn't have any.
Q. Did I hear you correctly when I wrote down here, '' The
automobile accident stopped my double vision" Y .
A. What I meant by that was I had been having it constantly up until that time. That is what I mean.
Q. When did you first go to Dr. Sheppard to see whether you
needed glasses, Mrs. Drudge Y
A. I don't know the date. Dr. Sheppard can tell you that
date.
Q. Can't you help us as to the monthf
A. I am sorry but I can't.
Q. Was it after Christmas or before l
A. It was before Christmas.
Q. It was before Christmas?
A. Yes.
Q. Do you think it was in the month of September?
.
A. No, it was not in the month of September. It
page 50 ~ was before that.
·
Q. Do you think it was in the month of October?
.A. I don't know. I can't remember dates.
Q. Mrs. Drudge, did you or Mr. Perkins, your first hus-
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band who was with you at the time, call attention to the people sitting in the seat behind you that your head had been
bumped on this ride?
A. I was dazed. I don't think I mentioned it to anyone.
and no one in the seat behind us. As far as I know, it was
not mentioned to anyone in the seat behind us.
Q. Did yon talk to Mr. Tatum Y
A. Who is Mr. Tatum f
Q. One of the attendants operating the car. You told him
your head had been bumped during the ride, didn't you f
A. Somebody that works at the lever I told, that came up
fuero~us.
·
Q. You said something had struck you on the head?
A. No, I didn't say something had struck me.
Q. ·what did you say?
A. I grabbed my head and said to him, '' Feel my head''.
He felt it and said, "You better come and go with me to the
office", and I went to the office, and when the girl came up
there I said, "You look at this", and she looked at my head
and said, "She has got quite a bump". She looked at it and
said, "I can't do anything for it. I will have to call
page 51 ~ a doctor''. I think I said, ''Let me go back to Richmond and call a doctor", and she said, "No, I can't
·let you leave".
Q. You supposed or believed that your head hit the back
of the seat?
A. That is correct.
Q. And that is the best you can tell usf
A. That is right.
Q. You don't know exactly what it came in contact with?
A. To the best of my ability, I can remember it hitting in
the back of the seat the first time, and the second time I remember I had a lick to my head and was numb.
Q. Mrs. Drudge, I understand that you went back to work
the first of November?
A. That is correct.
Q. Did you say that you make $275.00 a month?
A. Approximately, counting overtime.
~
Q. That is what I don't understand. When you testified you
said, "I make approximately in the neighborhood of $275.00
a month."
·
A. That is correct.
Q. Is that your actual pay, or what is your actual payf
A. My actual pay is $2,795.00 a year, I think.
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Q. ·what?
A. $2,795.00 a year. I am not sure that is the actual
figures.
page 52 } Q. $2,795.00 a year Y
A. That is what my actual pay is.
Q. What is your position?
A. I am fiscal accounts clerk for the U. S. government.
I am not sure those figures are the salary.
Q. How often are you paid f
A. We are paid every two weeks.
Q. You should Imow how much you receive t
A. My check every two weeks without any overtime whatsoever is $94.00 and a few cents after all taxes and our retirement money is taken out, and besides that we get two
:and a half days' annual leave and two days' sick leave.
Q. Your check is for $94.00 and some cents a. week twice a
month?
A. Yes.
Q. Do you tell us that you lost two and a half months' pay
by reason of your condition f
A. I do.
Q. You didn't receive any pay for any part of the time?
A. I received what the annual leave and sick leave is, which
is money in my pocket.
Q. I want to make it plain.
A. The government allows us two and a half days' annual
leave each month and two days' sick leave, and maybe a few
hours more or less, and that is accumulated, and if
page 53} we ever leave the government or if we are laid off
or anything, that comes to us in a lump sum. It is
kept in reserve unless yon have to have it for sick leave,
or something like that. If I had not used up all mine, every
hour, it was money in my pocket if I had to leave the government, or if I took a vacation.
Q. Let's be frank with these gentlemen. What you actually
mean is, yon didn't suffer any loss of wages at all Y
A. Oh, yes, I did.
Q. But you had a month of accumulated leave Y
A. I did lose the leave oecause I didn't have enough annual
leave to carry me at that time.
Q. How much did you have?
A. I don't know.
Q. You take thirty days a year f
A. Not in advance.
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Q. Not in advance t
A. No.
Q. How much did you have accumulated at that time!
A. I had very few days ..
Q. Do you knowt
.A. No ..
Q. Is there a government record of it f
A. I can get it.
Q. Did you get a paycheck in September?
page 54 ~ A. Yes.
Q. Both checks for the month of September t
A. I don't think I did. I am not sure about the last one_
Q. Did you get both paychecks in October t
A. No, not in October. I used up the annual leave on the
ones in September. I don't know whether I received one or
two.. ·
Q. Mrs. Drudge, yon left the hospital on September 5 t
A. That is correct.
Q. And went home then Y
A. That is right.
Q. And were you up and about f
A. Some. I had a housekeeper and people that kept house
for me a.t the time ..
Q. Did you go downtown or anywhere you wante·d tot
A. Only to the doctor's.
Q. Where was your husband employed Y
A. My husband was employed with the Richmond Newspaper Companies.
Q. You had no external indication anywhere on your body
on September 5 of any injury at all, did yout
A. That is correct.
Q·. You were perfectly able to get up and walk about if you
wanted tof
page 55 r A. Oh, I could get up, yes.
1

Mr. Ashburn : That is all.
RE-DIRECT EXAMINATION..
By Mr. Rixey:Q. Mrs. Drudge, Mr. Ashburn has- aske·d yon a number of
questions about whether you were sitting or standing wbe111
you got into the car. Did yorr sit down or· stand upt·
A. Yes, I sat down the minute I got in..

Bertha P. Drudge v. Eleanor B. Cooper, et als.,

53

Bertha P. Drudge.
Q. Did you at any time have any intention of standing?
A. No. I knew better than to stand.
Q. Did you at any time of your own volition l
A. No.
Q~ What pulled you out of the seat; what caused you to
come out of the seaU
A. The way I figured it must have been the gravity, going
down hill, pulled me out of the seat, and the bar going up when
it was not holding. That is the only thing I knew.
Q. If the bar that locks your lap down had been locked
stationary, would you have stood upY
A. No, sir.
Mr. Ashburn: I object to that. Mr. Rixey is leading the
witness.
The Court: Objection sustained.
By Mr. Rixey:
Q. Well, state whether or not you would have
page 56 ~ stood up as you went down that incline if the bar
had been locked across your lap?
A. I could not have stood up. I don't see any way I could
have. It was supposed to go over our laps like this (indicating).
Q. I believe you said you were holding onto the bar 7
A. Yes.
Q. And you told your daughter to do likewise!
A. Yes.
Q. At any of these other times that you had used that de.
vice, had you held onto the bar Y
A. I can't remember whether I had held onto the bar. Every
device I have ever ridden had a device, had bars, to hold onto,
I have never been pulled up before.
Q. I believe you spoke of your actual pay being $27.95 per
year?
·
·
Mr. Ashburn: $2,795.00.
By Mr. Rixey:
Q. $2,795.00 per year¥
A. It is approximately that. I can't remember the exact
figures.
Q. Does that include overtime?
A. No, sir.
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Q. ·what do you get for overtime?
A. We work spasmodically overtime. Sometimes
page 57 ~ we get as much as the regular paychecks, almost.
Q. On what basis of pay do you get overtime?
A. Time and a half if we work overtime; and on Sunday
double time.
Q. ·what do you estimate was your yearly earnings about
at that_time, or monthly earnings, $275,00?
A. My monthly earui11gs were about $295.00. That is just
about what I had been making all along during the year.
Q. That included your base pay plus your overtime 1
A. Yes, sir.
Q. These checks that you speak of of $94.00 and some cents
every two weeks, tlley represented your base pay after they
took out all of the exemptions, taxes, etc.?
A. That is right. That is my actual check.
Q. And includes what they take ouU
_
A. Yes, taxes and retirement. We have a retireinertt, and
it is quite high, too.
Q. I think probably you misunderstood Mr. As~burn when
he asked you if you had any external evidence of injury on
your body; and cuts or anything. Did you have any external
evidence of injury to your head?
A. Oh, yes, I had a huge knot on my head.
Mr .. Ashburn: I asked her about when she left the hospital.

page 58

~

By Mr. Rixey:
Q. When yoti left the hospibtl had the place on
your head entirely disappeared Y
A. N oi My hair was still ct1t off and Dr~ Tucker bad taken
t.he bandage off when I first went to the Medi(!al Coll~ge Hospital.
l\fr. Rixey : I think that is all.
'

I

RE-CROSS EXAMINATION.
By Mr. Ashburn:
Q. Mrs. Drudge, concerning the nervous and emotional disturbance for which Dr. Richardson was treating you prior
to this happening of Aug·ust 15, had you ever been discharged
by him as cured of those 1
A. Yes, I had.
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Q. )Vhen was thaU
.
A. In fact, he told me I didn't have to come back to him
again within three months.
Q~ You didn't have to go back within three months!
A, Yes.
Q. Yon we1·e not well f
.
Aj I was only going to him because I felt so tired after
working eight hours a. day'. That ·was the only reason I was.
going, I ant telling you. It was not particularly nervousness,
but because I was naturally tired and worn out
page 59 r and I went to him about it and he gave me shots for

it.
Q, Prior to this happening of August 15;-had you ev~r had
any injury to yottr neck?
A. No, sir.

Q, Evrer had any trouble with your neck Y
A. No, sir1 never in my lifej
·
Q. Dr. Tucker informed you that you had arthritis in your
neck and that it had existed before August 15, didn't he Y
A. I know nothing nbout it if he did.
Q., Didn't he
you that t
A. If he did I don't know anything about it.
Q. Didn't Dr. Vann tell you thaU
A~ The only thing Dr. VE.ltlll and Dr. Reed told me was there
was a little calcification; whate-ver he meant bv- that, right
in the back here somewhere, that I had probably gotten
knocked loose when my head hit the back 0£ the seat.
Q. And said that the arthritic condition existed a long time
prior to August 15, didn't he?
A. If he did I don't know it. I had never had a pain in
it in my life.

tt~n

page 60 }

DR. JAMES T. TUCKER,

called as a witness on behalf of the plaintiff, having
been first duly sworn, testified as :follows :
By Mr. Rixey:
Q. Doctor, will you state your na.me, <>ccupation, place of
residence, and where you practice?
A. James T. Tucker, physician, Richmond, Virginia.
Q. What is your specialty; Doctor, if anything?
A. Orthopedic surgery, commonly known as bone and joint
surgery.
Q. Of what medical college at\e you a g~aduatet
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A. Medical College of Virginia, 1927..
Q. Tell us what experience you have had in that specialty!
A. Memorial Hospital, Richmond, a year; Walter Reed Hospital, Washington, D. C., 18 months; Massachusetts General,.
Boston, one year; Children's, Boston, a year, and a year
abroad.
Q.. Doctor, did you treat Mrs. Drudge as a result of this ac~
cident with which we are concerned here, and if so, when did
you first see her, and will you please describe her condition
and what yo~ did for her, and the progress of her recovery f
A. She entered the Medical College of Virginia Hospital on
August 19, the evening of August 19, 1948. She
page 61 ~ gave a -history of an accident, at which time she hit
·
the back of her head, around her neck and low back ..
At the time she arrived her neck and back were acutely painful, and we kept her lying flat on her back on a hard bed with
sandbags to her head, which kept her· from moving. On August 2o·we X-rayed her back and didn't find any break in the
cervical, dorsal, lumbar or sacro-iliac areas of the spine. My
diagnosis at that time was a sprained neck and sprained low
back. She was kept quiet for approximately a week in the same
position that I have described; that is, flat on her back on a
bard bed with sandbags to her head and neck. Then after the
week's time she got so we could turn her from side to side ..
Then we ordered the Thomas collar, the one that has been
demonstrated .
Q. Is this the Thomas collar (indicating)?
A. Yes, and a back brace commonly known as a Taylor back
brace. These were given to her a few days before she left the
hos1)ital when she was allowed to sit up and walk around, and
she was discharged from the Medical College of Virginia
Hospital on September 5, 1948. Since that time she has been
in our office at frequent intervals, practically daily in the
lJeginning, and then it got to be a little bit less frequent. During that time she was complaining of some headache and
double vision. On October 4 I referred her to Dr. Sheppard,
an eye specialist, for her eye condition. It was
page 62 f some time in October, and I have it here, about
October 9, when she said she was in an automobile
accident, at which time she was thrown forward and hit the
windshield.. Since that time she says she doesn't have a headache, or at least it disappeared.
Q. What is the date of that T
A. October 9, 1948. Later on, about December, we referred
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her to a corsetiere and had her fitted with a high bust corset,
which we were in hopes would be more comfortable perhaps~
and do the work that the back brace was doing, but after trying it for a while she said she- could not wear it and was much
more comfortable in the brace than she was in the corset.
.Along about the first of the year she was encouraged to leave
the collar off. .At times she says she has to have the collar,
or did have to have the collar, because her neck ached after
hard work, and she had to resort to it for support.
Our work with her has been entirely to rehabilitate her
back and make the muscles stronger so that we could get the
brace off as well as the collar. She was last examined in the
office on .April 2, 1949, at which time she showed some slight
limition of motion in the low back and complained of some
discomfort. There is definitely some limitation of motion and
muscle spasm. I could not demonstrate any limitation of
motion in the neck. It moved in all directions very
page 63 ~ well and without muscle spasm.
Q. Doctor, what is the prognosis for her for the
future?
A. A sprain of the back is-we have more difficulty with
them than we do with some of our more complicated conditions of the back. It has now been eight months since the
accident and she still demonstrates some limitation of motion
in the low back, she comp!ains of pain, and there is still some
muscle spasm. I believe she still has some back trouble. Just
how long it will persist I can't say.
Q. Doctor, did you take X-rays of her back?
A. Yes, on the day after she came to us we took complete
X-rays of her spine.
Q. Did they show.A. The X-rays at the DePaul Hospital were sent to me a few
days later and we reviewed those, but all of the X-ray findings were negative.
Q. You reviewed the ones taken at the DePaul Hospital?
A. Yes.
Q. Did any of them show any injury, old injury, to the back?
A. I didn't see it.
Q. The reason I asked you is I know you have to go back
to Richmond, and I believe there is some disagreement between you and Dr. Vann with reference to whether or not the
back showed some injury. Is that true, or not, or do you know
anything about itY

Supreme Court of Appeals of Virginia

58

Dr. James T. Tucker.
page 64

~

A. I don't know anything about that. I have
never gotten Dr. .Vann 's report. He never sent me

a report.

Q. You have seen the X-rays taken here, and in addition to
that you took X-rays in Richmond f
A. Yes.
Q. And upon reviewing all of them you say they didn't
show any old injury to her back?
A. Not that I made any note of at all.
Q. Doctor, will you tell us what the amount of your bill is 1
A. Including the braces it is $583.00.

l\Ir. Rixey: Thank you very much.
CROSS EXAMINATION.

By :Mr. Ashburn:
Q. Dr. Tucker, you first saw this lady, I understand, on
the evening of Aug1.1st 19 f
A. Yes.
Q. · And she said she sustained a blow on the back of her
head, I believe Y
A. Yes.
Q. Was there still a raised place or knot there Y
A. I didn't see one.
Q. You didn't see one?
page 65 ~ A. No.
Q. Was there any external indication of any blow
on the head at that time?
A. No, other than the muscle spasm in her neck.
Q. Doctor, did you make any record or notation of what
came under your observation at that first examination?
.A... I made the notation that she had extreme limitation of
motion in her neck and in her back.
Q. Can I see it, please Y
A. l\fay you see it?
Q. Yes, the notation that you made then, on August 19.
A. That is in the hospital record.
Q. You didn't bring thaU
A. No.
Q. Well, now, as I understand it, Doctor, you took complete
X-ravsY
A ... All except the skull.
Q. And those X-rays disclosed no injury whatever Y
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A. No, sir.
Q. ·when you say, "no, sir", you agree with me that they
didn't disclose any injury¥
A. That is right.
Q. So that, as to whether or not the lady had an injury
at that time, you had to depend largely on what she said!
A. No.
page 66 ~ Q. What Y
.
A. No.
Q. Well, the only injury that you could confirm was the fact
that she had a sprained neck because she could not turn her
head completely?
A. And back.
Q. You mentioned several times the lower part of the ·back.
About where would that be, Doctor?
A. It is from the small of the back, called the ,vaist, from
the lowest rib down to the crest of the pelvis. That is called
the lumbar area.
Q. A sprain in the back is a ·sprain in the muscle of the
back, isn't it T
A. It is in the ligaments more, and may be in the muscles,
ligaments, or joints.
Q. It is not in the bone Y
A. It is not in the bone. It may be between the bones,
between joints.
Q. Was it in the muscles of the back Y
A. You put your finger on it, the muscles. I knew her objective findings and that there was some injury to the part.
Q. You put your hand on the muscle of the back and if it
pains, you call it muscle spasm?
A. If the muscle was tight. That is what I call muscle
spasm.
Q. All right, Doctor. Now, I understood you to
page 67 } say that the X-ray pictures made at the DePaul
Hospital and sent to you, you examined and they
showed the same thing that these pictures taken in Richmond
showed, no more and no less.
A. I didn't see anything more in those that were taken at
the DePaul Hospital than I saw in those that were taken in
Richmond. There was no bony injury in there, no bony injury
shown in either, as far as my notes go.
Q. You say you advised this Thomas collar f What was the
purpose of that!
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A. That was to limit the motion in the neck and support
the head on the shoulder.
Q. That is to keep you from turning your head Y
A. That is right, and to keep from moving it up and down,
too.
Q. Would the turning of the head tend to limber up the
muscles? ·
·
A. She complained of pain every time she moved it.
Q. You say you have never seen Dr. Vann 's report t
A. No, I don't recall seeing Dr. Vann's report.
Q. ·Would-it be unusual to recommend exercise of the neck
to loosen up the muscles t
A. That is what we do.
· Q. That is what yon do!
A. Yes.
page 68 ~ Q. Did you also recommend exercise of the back t
A. Yes.
Q. Do you know whether she followed those recommendations!
A. She came to the office and was under our supervision
and I know definitely she was put through the paces, our pace~
in other words.
Q. She came to your office pretty regularly, didn't shef
A. Yes.
Q. She came in some conveyance, walked upstairsA. She walked in.
Q. You saw she was exercising f
A. Yes.
Q. You did find that Mrs. Drudge did have hypertrophic
arthritis prior to August 15, did you noU
A. No, sir.
Q. Didn't yon say so in your report to Mr. Rixey!
A. Yes.
Q. I thought so, sir. That is the way I read it. t took it
to be yours, your report of October 11.
A. Yes, you are right.
Q. "'Whatl
A.. Yon are right.
Q. You did find that she had hypertrophic arthritis at
the timef
page 69 ~ A. Yes, she had it in the cervical spine, which
was a narrowing of the fifth and sixth interspaces
with a slight forward dislocation of the fourth and fifth~
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Q. That could account in large measure for the condition
of the neck of which she complained, could it not Y
A. Not necessarily, because you see that in routine examiuation of normal necks.
Q. At least it had some relation to that condition Y
A. It may have aggravated it, the pre-existing condition.
Q. What connection could there possibly be between the
bump on the back of the head and the tenderness or spr~in in
the lower part of the back Y
A. What connection f
Q. Yes.
A. I don't know that there is any connection other than
manifestation of some injury.
.
Q. You would not associate one with the other!
.A.. The neck with the low back?
Q. Yes.
A. I don't think I would.
Q. You would not associate the bump on the head with
the low back stiffness 1
A. Per se, no. I mean within itself, the bump on the head
and on the back.
Q. I understood your purpose in recommending
page 70 ~ this collar and back brace for Mrs. Drudge was to
put those parts at resU
A. That is right.
Q. Is that right?
A. Yes.
Q. Doctor, I don't understand how you also say as she improved wtih physio-therapy and exercise. If the brace relieved her, exercise is inconsistent with the brace or supports,
isn't iU Don't they negative each other!
A. No. Have you ever had a sprained ankle¥
Q. Well, I have had various sprains.
A. When you have a sprained ankle the first thing you do is
lo bind it up for limited motion until the thing comes along
and heals up, and when you take all the support off the ankle
the joint is rather stiff and you start to supple it up by moving
it. That was the simple principle in this case. vY e immobilized the neck and back until such time as much of the
pain was relieved and then started on the physio-therapy to
gain normal muscle power about the neck and back.
Q. It sounds very reasonable, but I don't understand the
statement that after you started on the physio-therapy exercise you put the brace back on again. You say you started
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the physio-therapy and exercise ,after you-look on the record
and see when you started the physio-therapy treatments.
A. She was started with that on the 8th of September.
Q. vVhere?
page 71 ~ A. She came to my office. She was discharged
on September 5 and three days later she was
started with the physio-therapy and exercise.
Q. So there was no occasion for the collar and brace f
A. ·certainly there was.
Q. One is inconsistent with the other 7
A. No, it is not. You arc trying to mix me up on that.
Q. I am not. All I want is the facts.
A. I have told you the facts, that you can do physio-thcrapy
ns far as pain will allow you to go, and then you have to
support the back or the neck to keep it from having pain until
you can re-educate the muscles so that they can hold the back
and neck up without support. You have to work the two together. You have got less support and more pbysio-therapy.
Q. I believe you will agree that if I sprain my ankle you
first put-fasten it in position until nature healed it, then
take off the support and exercise it to make it supple, and you
don't put the support back?
A. Yes, you do. If you have a sprained ankle you will immobilize it, strap it up, and when you take it off you will
exe~cise it and will put the strap back on until you exercise it
agam.
Q. That is your principle?
A. Yes.
page 72 r Q. When were those physio-therapy treatments
administered?
A. Do you want me to read the dates?
Q. Yes; I would like to have some idea about it.
A. All right; September 8, September 9, September 10,
September 11, September 13, September 16, 21st, 23rd, 25th,
28th, 30th, October 5th, 7th, 9th. 12th, 14th, 15th, 19th, 21st,
23rd, 26th, 27th, November 3rd, 6th, 10th, 13th, 17th, 23rd, 24th,
December 1st, 4th, 6th, 11th, 15th, 18th, January, 8th, 21st,
,January 29th, February 1st, 5th, 26th, March 5th, 19th and
26th.
Q. What is a physio-therapy treatment 1
A. It is baking, massage and muscle exercise.
Q. Electric heat machines?
A. I don't own one.
Q. How do you do it; how do you do your baking?
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A. By lamp.
Q. You mean infra-red lamp 7
A. No, just a baker, which is a hand baker that giv~s out
heat.
Q. She could do that at home, could she?
A. Yes, she could bake herself, not exercise herself at
home.
Q. Many people do that at home, don't they, without a
nurse!
.A. She did it in the interim. We had instructed
page 73 } her to do it in the interim, the intervening days
that she was at home, and we supervised it by a
trained physio-therapist on the days we mentioned.
Q. You say she could not exercise at all Y
A. She was exercising at home.
Q. I understood you to say a moment ago that she could
bake herself at home but could not exercise at borne?
A. I said she could exercise herself. She was instructed to
exercise at home and we saw that she was exercised when she
came to the office.
Q. The last physio-therapy treatment, the last date you
gave her, was March 8th, was it?
A. Yes.
Q. I take it there was no longer any occasion for these
physio-therapy treatments, and there was no longer any oc~asion for the collar brace 7
A. I haven't said that.
Q. What is your thonghU
A. My thought is she would have to have more if she is
going to get the brace off.
Q. She didn't get any more physio-therapy?
A. Yes, she did.
Q. You haven't given any dates as to others. Look at the
intervening dates.
A. March 26th she was in the office for a final
page 74 r examination by me and on April 4-April 2Q. April 2¥
A. Wait a minute. There were six days in there. She came
there on l\tfarch 19 and March 26. She could not get one on
April 2nd. There were not enough days elapsed before she
was supposed to come back for more.
Q. I see, but I understood you to say that when you examined her on April 2nd you found the neck entirely free and
she could turn it in any direction 7
A. That is right.
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Q. So that you didn't find anything any longer that required treatment of the neck f
A. I wonldn,t say that because she. says she still has to
resort to the collar for support. I think the muscles are still
weak.
Q. ·what did you say about her on the e.."'\:amination of April
2nd¥
A. I say her neck moved in all directions freely without
muscle spasm.
Q. If you didn't find any muscle spasm, you found nothing
to indicate that. there is anything wrong f
A. Objectively, yes.
Q. You mean you didn't find anything to indicate to yo1.11
objectively that there is anything wrongf
A. As of April 2t
page 75 ~ Q. As of April 2.
A. Not her neck.
Q. Well, now, in your report of January 15 you said she
had a nervous condition. "\Vhat is that attributable tof
A. Not being a nerve specialist, I won't answer that, or at
least, I don't know.
Q. How did it manifest itself to you7
A. It never did manifest itself to me otller than the fact
that she said she had headaches, had double vision, that she
had to have something to sleep nights, and things of that kind ..
Q. You could not find anything to indicate that that was
true!
A. No, and that is whv I sent her to Dr. Sheppard.
Q. Is Dr. Sheppard an eye doctor or a ne.urologisU
A. He is an eye doctor.
Q. He is simply- an eye doctort
A. Yes.
Q. Doctor, haven,t you seen such injuries as you have here
described affected by nervousness so that the nervousness
caused injuries not only to he exagg·erated, but to be prolonged t
A. Yes.
Q. As a matter of fact, yon have to be guided largely "E>:y
what the patient tells you!
page 76 ~ A. Oh, no.
Q. WhaU
A. No.
Q. Now, looking at yonr report of October II, 1948", which
was about five months ago, I notice you said that the dis~
eomfort had subsided a g.reai deal; in fact your exact Ian-
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guag·e was, '' Most of her discomfort in her neck and back has
subsided.'' Did you find that condition existing in October Y
.A.. Yes.
Q. Well, if you then thought that most of her discomfort
had subsided, did you actually think that she needed this collar and brace 1
.A.. If she bad muscle spasm and if she complained of more
pain, which she did.
Q. If she didn't have any discomfort she didn't need thems
did she?
.A.. If she didn't have any discomfort she didn't need them,
no.
Q. Is Mrs. Drudge wearing the brace or the corset?
.A.. She is wearing· the brace now.
Q. Is that more rigid than the corset f
A. Yes.
Q. I don't understand you to say that this arthritic condition which already existed bas been aggravated by
page 77 ~ this injury f You don't say that, do you?
A. I say it may have.
Q. You don't say that it has?
.A.. No, I can't say it bas.
Q. You can't say?
A. No.
Q. Doctor, I want to ask you a plain question. "What do
you think is playing the major part in these thing·s, Mrs.
Drudge's complaints of nervousness or some other trouble 1
A.. I can't help that-I am going to answer that frankly,
too.
Q. .A.II rig·ht.
A. I can't help feeling that she had a fairly severe injury
to her back somewhere. The only thing I have got to rely on
is the history.
Q. A fairly severe sprain 1
A. Yes. An injury is a sprain.
Q. When you say that, you mean that she had a fairly severe sprain¥
A. She had a fairly severe injury to h.er back.
Q. And when you say injury you mean sprain I
A. And I mean sprain.
Mr. Ashburn: Stand down, Doctor.
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DR. L. B. SHEPPARD
called as a witness on behalf of the plaintiff, having been first duly sworn, testified as follows:
page 78

By Mr. Rixey:
Q. Doctor, will you state your name and occupation, sir¥
l\.. L. B. Sheppard, physician.
Q. Where is your place of practice?
A. Medical Arts Building, Richmond, Virginia.
Q. What is your specialty?
A. Ophthalmologist 1
Q. Eye physician?
,,
A. Yes.
Q. Was Mrs Drudge sent to you by Dr. Tucker Y
A. Yes, sir.
Q. ,vhen did you first see her?
A. I first saw her on the 4th of October of last year.
Q. ,vm you tell us, please, what she was complaining of at
that fiiiie T
A. She came to me and said that she had sustained an accident on the 15th of August, 1948, on a roller coaster, and
had double vision, dizziness and headaches following that accident.
Q. What did you discover, Doctor, after she told you tbaU
I suppose you examined her T
A. Yes, sir.
Q. To determine whether or not she really had
page 79 r any basis for those complaints, did you?
·
A. Yes.
Q. Tell us what you found.
A. I found Mrs. Drudge had normal vision in each eye but
she was unable to hold the vision sing·le; that is, sbe got double
vision within a distance of approximately two feet, which is,
as you gentlemen realize, the normal range at which we all
read. When she closed one eye she could get single vision
because she got out of the vision of one eye.
Q. ,Vhen did you last examine her, Doctor¥
A. On the 2nd of this month.
Q. Did you still find that double vision?
A. I could produce it that day in our office. She didn't
complain of double vision that day but I found she had double
vision that day, sir.
Q. Has she improved since your original examination of
her on October 4?
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A. Yes.
·Q. What did you find with reference to the dizziness!
.A. I didn't make an examination on that except it was associated with her double vision.
Q. How about headaches Y
.A. I found no cause particularly for them, sir, except they
were related to her inability. to hav~ single vision.
page 80 ~ Q. If this lady didn't have double vision prior
to this accident, but prior to the accident she was
nervous, and since the accident she has been more nervous
than she was before, what would have been the cause of double
vision with reference to the nervousness 7
Mr. Ashburn:
The Court: I
understand him,
The Witness:
restating it.

That is not intelligent to me.
doubt if the witness can answer it. Did you
Doctor!
I was going to ask you if you would mind
·

By Mr. Rixey:
Q. I am going to let you state in your own words what, in
your opinion, was the cause of the double vision, dizziness and
headaches of which she complained when you first saw her on
October 4, assuming she didn't have double vision before this .
accident occurred on .August 15 Y
Mr. Ashburn: I object, if your Honor please. In the first
place, it plainly indicates the answer counsel desires the doctor to make, and in the second place I don't think that it is a
well-founded question or substantive question.
The Court: And not predicated on a state of facts on which
the doctor could base an opinion Y
Mr. Ashburn: No.
Mr. Rixey: The lady testified she never had
page 81 ~ that double vision before the accident. That is
the basis of it. She had an accident, a blow on her
head, was sufficiently thrown around in the car to sprain her
neck and sprain her low back, and directly after that she had
this very decided double vision.
The Court: That is something you didn't include in your
statement. You may consider what he just said as a part of
the question.
I

:

By Mr. Rixey:
Q. Doctor, let's assume as a fact that this lady didn't have
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any double vision prior to August 15, she had never had it
before, but that she had been nervous before the accidentA. Yes.
Q. And on August 15 she was in an accident, as a result
of which she had a very severe blow on her head, was thrown
around in the compartment in which she was riding in such
manner that she sprained her low hack, sprained her neck,.
and immediately .thereafter she had tl1is very decided double
vision and b<:!came more nervous, ancl suffered much pain over
a period of s.oni~.tnonths, what, in your opinion, if any, is the
connection between that accident and the double vision f
Mr. Ashburn: Objected to, if your Honor please.
The Court: State your grounds for the objecpage 82 ~ tion.
Mr. Ashburn: I don ''t think that is a hypothetical question. I think the question is also leading and I thihk
it directs the attention of the witness to the answer counsel
wishes to receive. He must first qualify the witness by asking him whether he can form an opinion as to a cause for the
condition which he found. Those are tlle conventional qualifications for asking an expert a hypothetical question. He
hasn't added any of those. He simply phrased a question
which indicated the answer he wants to receive. He has not
asked the doctor whether he could form an opinion as to what
caused the double vision, if it existed.
The Court: The doctor has qualified as an expert in that
field, and he is competent to testify as to what caused the
double vision, I take it. I take it he wants to know if the
nervousness is connected with the double vision or the injury.
Mr. Ashburn: I understand there may be any numbers of
causes for it. Mr. Rixey has phrased his question so that
there could be only one answer.
The Court: Answer the question.
A. Sir, I am not a neurologist but an ophthalmologist. Her double vision is definitely due to an
insufficiency in her ability to fuse two images, or
if you want to put it differently, to converge on the same
point. That is the same tbing.
page 83

~

Mr. Rixey : That is all.
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CROSS EXAMINATION.

By Mr. Ashburn:
.Q. You didn't examine this lady until October 4, 1948; is
that correcU
A. Yes.
Q. Diel she give you any history of having previously been
examined by an eye specialist f
A. On what date!
Q. At any time prior to October 41
A. She told me, sir, that a physician had seen her years
ago in North Carolina, and I requested, if possible, for her
to contact him or let me contact him, but she didn't know his
address or name exactly, but she had tried to contact him and
was unable to. I wished to get some information on it. I
would have liked to have bad information as to whether she
had any double vision in her objective findings prior to the
accident of which she gave a history.
Q. But you did ascertain that for some purpose she had consulted an eye specialist a long time prior to her
page 84 ~ consulting you Y
A. She had seen an eye physician, an eye sp·ecialist, some years ag·o, before the accident, sir.
Q. You found her vision to be· perfectly normal 7
A. Was normal in one eye, not two eyes.
Q. This so-called double vision is a duplication of images
at certain dista·nces f
A. Yes.
Q. In her instance you found the distance to be two feet?
A. Approximately within two feet.
Q. To correct that condition glasses are used 7
A. No.
Q. What is used f
A. There is no definite thing we can use to correct that
condition. As a usual thing ,ve can improve a fair percentage of them by exercise. As we get older in life that does
not work as efficiently as it does when we are younger, in
school particularly.
Q. Why is Mrs. Drudge using glasses now f
A. She finds that with glasses she can read better and do
her work better and with greater comfort, the same as you
and I.
Q. It is not unusual for people our age to weai· glasses?
A. That is right.
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· Q. In fact, I see five members of the jury, you,
page 85 } myself, Mr. Rixey and most everybody, or a large
percentag·e of them, find we have to hhve them.
Doctor, is there any physiological connection between the injuries of this lady and her eyes t
A. Not as far as I know, sir.
~Ir. Ashburn: That is all.

RE-DIRECT EXAMINATION
By Mr. Rixey:
Q. ·what is the amount of your bill, Doctor, please f
A. I am sorry, but I don't lrnve it. I think it was sent to
Mrs. Drudge. I didn't get her card out.
Q. Can you give us an estimate¥
A. I think we sent her a bill for around $40.00. I just don't
know.
SHIRLEY ANN PERKINS,
called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as lollows:
By Mr. Rixey:
Q. Your name is what, please!
page 86 } A. Shirley Ann Perkins.
The Court: Shirley, speak us so the gentlemen can hear
you over there.
By :Mr. Rixey:
Q. Your name is Shirley Ann Perkins?
A. Yes, sir.
Q. "\Vho is your mother, Miss Perkins?
A. Bertha Drudge.
Q. That is Mrs. Bertha P. Drudge, who is the plaintiff in
this case ; is that right?
A. Yes, sir.
Q. Where do you live?
A. Chesterfield Gardens, in Richmond.
Q. How far is that from Richmond f
A. A mile and a half.
Q. A mile and a halff
A. Yes, sir, from the limits.
Q. With whom do vou live?
A. ·with my mother.
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Q. And your mother is married to Mr. Drudge, and at the
present time you live with both of them f
A. Yes, sir.
Q. Is that righU
A. Yes, sir.
Q. -Do you remember the occasion on which you
page 87 }- were riding on this roller coaster down at Ocean
View?
·
A. Yes, sir.
·Q. This last summer?
A. Yes, sir.
'Q. Do you remember the date!
A. No, sir.
Q. It was August 15, I believe, was the date. About what
time of day was iU
A. Around six, I imagine.
Q. Around six. Where were you, your mother, your father
and your brother going at the time that you stopped there
to take this ride f
A. We were going back to Richmond.
Q. Going back home f'
A. Yes.
·Q. Wnat made you stop there for this ride?
A. We got on the wrong road and I saw it and I wanted
to ride because I had never been on it before.
Q. And you asked your mother to take you Y
A. Yes.
Q. They stopped the car and did you all get out?
A. Yes, sir.
Q. Tell us, please, how you got on the train Y
A. We went and got the tickets, bought the
page 88 }- tickets, and went on the platform and the man told
us to sit in one of those three cars and we sat in it.
Q. Who went with you?
A. My mother and my brother.
Q. Did your father go with you 7
A. No, sir. He stood outside.
Q. He stood outside?
A. Yes, sir.
Q. Was the attendant there, the man who was in charge,
and did you see him?
A. I guess that was who he was.
Q. Who was it that told you to take a seat?
A. That man that took our tickets.
...
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He told you to take a seat 6l
Yes.
Pid you sit in the carf
Yes. ·
Q. T~ll the jury who got in the car.
A.· My· brother got in :first, in one of them, and my mother
got in and I got in.
Q. Your brother was sitting in front, and yon and your
mother were sitting on the same seat behind him; is that corQ.
A.
Q.
A.

rect?
A. Yes, sir.
Q. Do you remember anything about a bar that
page_ 89 ~ came across your lap f
A. Yes, sir, there was a bar and it came up about
here (indicating), about that high from us.
Q. Did your mother say anything to you about what you
were to hold on to f
A. Yes, she told me to hold onto the bar.
Q. Did yon hold onto the barY
A. Yes, sir.
Q. Did the bar come down or did yon hold tbe bar up Y
A. We pulled it down to about-as far as it would go. It
would go no fat her than that.
Q. You were holding onto it?
A. Yes, sir.
Q. Do you remember sitting in the car and.coming up, being
pulled up on the hig·h pinnacle!
A. Yes, sir.
·
Mr. Ashburn: Please· don't lead the witness, Mr. Rixeyf
The Court: Yon have been doing that right ·muc1:t.
By Mr. Rixey:
Q. Tell the jury everything yon know about it.
A. We started, got in the car and started to go around a
little curve, and then it started-it was a chain that
picked it up and took it up on the high-I don't
page 90 ~ know what you call it, up to a high hill like and
let go by gravity, and we were in it, and Mother
and I were holding onto the bar and as it went down we· went
forward, and then as we started to go back up Mother told
me-as we were going forward Mother told me to hold tight,
and she was screaming, and we were pulled over on top of my
brother, and then it started to go up, and as we went up, we
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started going up, Mother told me to catch hold to the side, and
I caught hold of the bar on the side and Mother caught
hold of my arm.
Q. NowMr. Ashburn: You asked her to tell you what happened.
Let her ·tell you. Let her go on.
·
A. ( continuing) We went up and down and went up and
down before we got to the end.

By Mr. Rixey:
Q. WhaU
A. We went up and down until we got to the end and then
we got out and Mother said, "Look at the bump on my head'.',
and this man came up and took us to the office.
:
Q. Let's go ba~k to the place where the chain pulled you up
on this high place.
A. Yes, sir.
Q. It was a high place you went up on t
A. Yes.
Q. Do you remember that 7
·
page 91 ~ A. Yes.
Q. You were turned loose and the car came down
by g-ravity?
A. Yes.
Q. ·when that came down did it come down fast, slow or
how?
A. It came down rather fast.
Q. You .were slanting· right down to the ground, were you?
A. Yes, sir.
:Mr. Ashburn: I object to his leading.
The Court: Objection sustained. It is leading.
By Mr. Rixey:
Q. Tell us, when you came down that first incline, what were
you holding to.Y
A. The bar in front of us.
Q. ·what happened to the bar; did it stay down f
A. It started to go up and Mother and I held on to it and we
went on up with it, were going on my brother.
Q. Did you try to keep it down 1
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· A. Yes, but we could not. We could not, I don't guess, do
nnything.
.
Q. Do you remember what happened when you got down to
the bottom and started up the next incline T
A. Yes, sir. It sort of jerked us and both went
page 92 ~ back and Mother told me to catch hold of the side.
Q. What do you mean by "went back"!
A. We both fell back when it started to go up, and Mother
told me to catch hold to the side, and she caught hold to it.
Q. ·what happened on the rest of the trip?

Mr. Ashburn: He has been over the trip from beginning to
end.
By l\f r. Rixey:
Q. Did you try to hold onto the bar after that?
.r .A. No, sir,_caught hold to the side and Mother kept on hollering for them to let us out, and then she quit hollering and
told meQ. How much did your mother holler t.o be let out?
A. Not too much, but she hollered until we were nearly .to
the end.
Q. What was your mother's condition when she got to the
endY
A. She was really hurt, and I mean she was nervous like
when we got out of there, and she had a knot on her head that
was as big as my .fist.
Q. A knot as big as your fist f
A. Yes, sir.
Q. Did the attendant there see it, the man who was representing the roller coaster people T
.
page 93 ~ A. Yes, sir, he felt it.
Q. Where were you taken Y
A. To this office.
Q. Did you go in the office with your mother T
A. Yes, sir.
Q. How long dirl you stay in the office Y
A. I don't know exactly. It was around a half hour, I think,
or 15 minutes, something like that.
·
Q. Where did your mother go then?
A. My fathet took us to the DePaul Hospital and they kept
her downstairs on this table like until after we-just before
we left.
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Q. Did your mother go back to Richmond. with yon that
night?
.
A. No, sir. They took her up to this room upstairs.
Q. What did you do Y .What._ did you, your brother and
father doY
A. We went up there with her.
.
,
Q. Did you spend the night there .or go back home!
A. They would not let us spend the night so we had to:
go back home.
._
Q. You went back home with your brother and fatheq is
that righU
·
.A. Yes, sir. .
.
Q. Was that the first time you were_ ever on that ;rQll_er
coaster?
page 94 } .A. Yes, sir.

By the Court:
.
Q. Did you know yom· mother had been hurt until the ride
·
was over?
A. No, sir. I was scared. Eve'rybody was screaming•.
Mr. Rixey: That is all.

CROSS EXAMINATION.
By Mr. Ashburn:
.
Q. Miss Perkins, did you say that you had never been on
this roller coaster before-T
·
·
A. Yes, sir.
Q. Had you ever been on any roller coaster before?
A. No, sir.
Q. Did you know of your mother having· been on this one
before?
A. I don't think so. We never talked about roller coasters.
Q. You are 14, you say?
.A. Yes, sir.
Q. Have started to high school 7
.A. Yes, sir.
Q. First or second year high school?
A. First Manchester is above any of the other
page 95 ~ schools, .city schools.
Q. I understood you to say that that day you got
on the wrong road and came to this roller coaster and you
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wanted to. iiide. ,You heard what your mother testified to, ·
didn't you, h~r~ today Y She said she had been on this roller
coaster a number of times before. She was not lost on the
wrong road,'
anything, was she t

or

A. We were not lost.
Q. You bad never known her to ride on a roller coaster
before!
A. Yes. You asked about that particular one.
Q. "\VnaU
.
A. You said this one at Ocean View.
Q. Where else had you known her to dde on one t
A. Buckroe Beach.
·
·
Q. Buckroe Beach!
A. And Coney Island.
Q. And you had ridden, too f
A. No, sir.
Q. Not youT
A. No, sir.
Q. Your father didn't ride that ·dayf
A. No, sir.
Q. Were you all going back to Richmond together T
A. Yes.
page 96 ~ Q. You had been down at the beach fo1· a couple
of days, I believe t
A. For one day, on that day.
.
Q. Your mother got excited during this trip in that car,
didn't she t
·
A. What do you mean Y
Q. Wasn't she right nervous Y
A. YoumeanQ. When she got in Y
A. You mean at Ocean View t
Q. Yes.
·
A. No, sir.
Q. She wasn't excited at any time during the ridef
A. During the ride everybody was screaming.
Q. You mean all the people in the three cars f
A. I didn ~t listen to every person screaming, but I know
the people behind us were.
Q. Do you know who was behind you Y
A. I know there were people behind us, but I don't know
who they were.
·
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Q. In that seat right behind you were there :men or women,
or both?
A. I know there was a girl behind ·me, but I.don't know
who else.
Q. And someone with her?
page 97 } A. Yes.
Q. Everybody usually screams, hollers and
shouts, and that is a part of the thrill of the ride, isn't it T
A. I don't know. I guess it is.
Q. You didn't get hurt in any way 1
A. No, sir.
Q. Was that the first ride you had ever had on it7
A. The first ride on a roller coaster.
Q. What else have you ridden on Y
A. Nothing at that amusement park.
Q. What else had you ridden on at any amusement park
that dayY
.
.
A. I don't know. We went to Virginia Beach and they have
an amusement park there, and we rode on planes, and things,
little things, like that.
Q. Did your mother ride on some of them, too 1
A, No, sir.
Q. At Virginia Beach 7
li
A. No, sir.
.:., - , .. _
Q. Tbis was the first ride that day?
A. Yes.
Q. Her first ride 1
A. Yes.
Q. On any kind of amusement device?
A. I don't know about that. I think she rode
page 98 ~ something else at Virginia Beach, but I am not sure.
My brother and I left my father and mother down
there.
~

M:r. Ashbum: I think that is all, your Honor.
The Court: Tbe Court will recess. Gentlemen; return tomorrow morning at ten o'clock.
Thereupon, at 4 :55 p. m., an adjournment was taken to
April 7, 1949, at ten o'clock a. m.
page 99 }

Noi-folk, Virginia; .Aptil 7, 1949, ten o'clock a. m.

Met pursuant to adjournment.
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Richard Henry Perkins, Jr.
Present: Same parties as heretofore noted.
The Court: "7ho will you have, gentlemen Y
Mr. Rixey: Mr. Perkins, Jr.
RICHARD HENR.Y PERKINS, JR.,
called as a witness on behalf of the plaintiff, having been
first cluly sworn, testified as follows:

By Mr. Rixey:
Q. ,vhat is your name, please?
A. Richard Henry Perkins, Jr.
Q. ·where do you live, Richard?
A. Chesterfield County.
Q. ·who is your mother Y
A. Mrs. Bertha Drudge.
page 100 } Q. Your father is Mr. Richard Perkins, Sr.; is
that right?
A. Yes, sir.
Q. The gentleman who sits over there?
A. Yes, sir.
Q. All right, now. You live with your mother in Chesterfield County?
A. Yes, sir.
Q. How old are you?
A. Seventeen.
Q. Do you go to school?
A. Yes, sir.
Q. Where do you go to school?
A. Manchester Hig·h School.
Q. Were you on this roller coaster at the time of this oc ..
currence on August 15 last?
A. Yes.
·
Q. What is your recollection about the time of day?
A. It was around six o'clock.
Q. All right, now. Who went on the car with you?
A. N__y mother, my sister and myself.
Q. Where did you sit?
A. I sit in front of my mother and sister.
Q. Where did your sister sit?
A. She sat with my mother.
page 101 ""
Q. Your sister and your mother sat behind you Y
A. Yes, sir.
·
Q. So you could not see them, I take iU
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A. No, sir.
Q. Do you remember the trip?
A. Yes, sir.
Q. Were you conscious of any hollering by your mother or
by your sister behind you Y
.
A. Yes, sir.
Q. Tell the jury what you beard with reference "to thaU ·
A. When we started to go down the steep incline I heard
my mother hollering to my sister, and when we got backQ. What did they say, if you remember!
A. I am not sure. I just heard them hollering at that time,
and later onQ. Wait just a minute. State whether or not the hollering
seemed to have a note of distress in it.

Mr. Ashburn: If your Honor pleaseThe Court: Objection sustained. Ask him in what manner the hollering was.
By Mr. Rixey:
Q. Can you describe the hollering a little bit more in detail?
A. My mother, she sounded like she was scared, and I just
thought all of them were scared at the time. I
page 102 ~ heard my sister holler, '' Mother~ I am going out.''
Going around a curve a little bit further on I
heard my Mother say, ''For God's sake, please stop it, please
stop it,'' and I hollered and asked her to keep quiet because
I thought she was scared.
Q. You didn't turn around?
A. No, sir.
Q. Tell us of the condition of your mother, what you observed with reference to the condition of your mother, after
the machine stopped and all of you got out.
A. Mother was dazed and looked like she didn't know what
was coming off. She didn't look natural and her eyes had a
blurred look to them as if she didn't know what was happening.
Q. Did you notice anything about her head Y
A. Yes, sir. She asked us to look, and she had a big bump
on her head.
Q. Did you see the bump?
A. Yes.
Q. Where was iU
A. On the back of her head.
•
l
Q. What kind of a bump was it?
"i
;
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A. A great, big knot bacl{ there.
Q. You said a g-reat, big knot and doubled up your fist
What has your fist to do with the knot 1

Mr. Ashburn::· He is leading· the witness.
· The Court: Ask him the size of it.
page 103 ~ A. I don't know the exact size, but a great, big
bump more than a normal bump if somebody had
just bumped their head.

By Mr. Rixey:
Q. Did anyone from the management of the roller coaster
come npf
A. Yes. When he saw my mother standing there, and that
is the man that took up the tickets and worked the lever, he
asked her what was the matter and she said she had a big
knot on the back of her head, and be told her he wanted to
take her to the first aid room.
Q. Did you go with your motbe1·f
A. Yes, sir.
Q. Where was the :first aid room f
A. When you get off the roller coaster you turn to your
left and go to a little room.
Q. A room on the same grounds t
A. Yes, sir.
Q. By whom was she taken there f
A. She was taken by the man who worked the lever.
Q. How long did she stay there?
A. I would say about a half hour.
Q. Wl1ere did she go from. there 1
A. They called up Dr. Reed.
Q. Who called up Dr. ReedY
page 104 ~ A. There was a lady in there that called up ..
Q. The lady in charge of this first aid room T
A. Yes, sir.
· Q. She citlled Dr. Reed.
A. Yes, and he said to bring her down to the DePauI Hospital emergency room.
Q. Your rather, you and your sister took her there Y
A. Yes.
Q. Did you stay there at t11e hospital any length of time f
A. We stayed there until 11 :30 or 12 :00 o'clock.
· Q. And then what did you do?
A. We went back to Richmond.
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Q. What has been your mother's condition since this accident!
Mr. Ashburn: Objected to, if your Honor please.
Mr. Rixey: This young fellow has been living with his
mother and he oug·ht to be able to tell us whatever he observed
in his mother's condition.
The Court: You may ask him if he observed any change
in his mother; if so, what it was, but the question you asked
calls for an opinion.
page 105 F By Mr. Rixey:
Q. State whether or not you have observed any
change in your mother's condition from the time before this
accident to the time since the accident?
A. I have b~en knowino· her 17 years and I know she was
not half as nervous as she is now. I g11ess she has never
been as nervous as she is and has been after the accident
I guess she has spoiled me, but now she jumps at anything.
Q. Did she jump at things before the accident?
A. No, sir.

CROSS EXA.:MINA.TION
By Mr. Ashburn:
Q. Mr. Perkins, do you remember which one of the three
cars your mother occupied 1
A. As I remember it, I was, I think, in the middle of the
three.
Q~ Of the three different ca1~ 1
A. Of the three different cars I was in the middle. There
are three seats in the car. I think I was in the middle and
they were in the back. I am not sure about that.
Q. The cars hold 18 passengers. Do you think they were
substantially full?
A. I don't think they were completely full, but right many.
I was by myself in there.
Q. Just estimating_ it, not attempting to be
page 106 ~ exact, would you say there were 12 or more people in the three cars ·1
A. Ten or 12.
Q. During the course of tl~e ride most all of them were hollering, were they, certainly all of the females Y
A. Most of the women were.
Q. Had you ever ridden on that roller coaster before t
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A. No, sir.
Q. You had ridden on others before t

A. No, sir.
Q. You ne.ver hacH

~- N<>, sir.

Mr. Ashburn: That is all, sir.
RIOilARD H. PERKINS, SR.,
called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows :
By Mr. Rixey:
· Q. Mr. :Perkins, your nan1e is Richard H. Perkins, Sr.?

A. Yes, sir.
Q. What i§ your occup~tion, sir1
A. B~te clerk, railroad.
v.age 107 ~ Q. "'fou live where?
A. Richmond, Virginia.
Q. What r~lation are you to Mrs. Drudg·e?
A. Former husband.
Q. What relation are you to tllese two Perkins children Y
A. They are my children.
Q. Your children 1
A. Yes, sir.
Q. All right, now. You were down at Virginia Beach, I
b~lieve, on this vacation with your two children?
A. Yes.
Q. And Mrs. Drudge; is that rigl1U
A. Yes, sir.
•.
Q. Now, tell. us, please, bow it happened that they happened to be on this particular roll~r coaster Y
A. Well, when we left the Beach somehow or other-we
generally go out the road where the multiple bridge crosses
qver going this way (indicating), and we got on the other
rqad and ~ame by Ocean View, and they saw the roller
coaster, and the two children wanted to ride on it, and their
xp.otber ag:re~d to. go with them. I didn't want to go on it
myself, and they stepped off and got tickets and went on.
Q. How far were you from. the ~ntrance there when they
got on?
A. I Game up to the fence, I think it is, around
page 108 ~ there. I was around there.
Q. Did you see th~lll go h1 Y
A. I saw them get in the cars, yes.
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Q. And you were waiting there until th~~r return!

A. Yes, sir.
Q. Dq you knpw anything abo1.1t the occurrences after the
train left the loading platform until it came back?
A. No.
Q. Do you know anything aqput anything that happened.A. You mean from the time it left uutil it got back Y ·
Q. ¥es.
A. No, I didn't know anything about it until they got oack.
Q. Tell the jm~y, please, what you observed with reference
to the condition of Mrs. Drudge after the train came back
there at the end of the trip and came up to the loading platform.
4. The only thing I rem~IPber is w4en they got out of the
car they all looked a little excited, and I notiGea Mrs. Drudge
had her bands down beside her sides and had them both
clenched as if she w~s in pain. · They ~ame out. Th~· att~ndant brought them out and took her to the office, went do~vn
to the office with them, and when I got down there they said
she had a big bump on her head, and she asked me to look at
it. I looked at it and there was a bump almost
page 109 ~ as big as your fist on the skull. They called· up
the doctor a1lQ. he aslrnd them to bring Mi·s.
Drudge over to the DePaul Hospital emergency room. We ·,got
over there, and we wa.sn 't aure there was anything seriou·s
because she didn't seem to be so upset a.bout it. She seemed
to be more or less numb and didn't say much about it. When
we took her in and Dr. Reed e:;amined lier we thought all he
}lad to do was to put a bandage on her to go to Ric4mond.
When he examined her he said she could not be· removed.
That is all I know about it.
Q. You and the children went back to Richmond that nightt
A. We stayed there until· some time late at night and went
back to Richmond.
Mr. Rixey: Answer Mr. Ashburn's questions, please.

CROSS EXAMINATION
By Mr. Ashburn:
Q. Mr. Perkins, were you driving the car in which the
group was riding on the return journey to Richmond?
A. Yes.
Q. Before the accident 7 .
A. Yes.
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Q. It was your cart
A. My car, yes.
page 110 ~ Q. You had joined your family at the beach
that day?
A. I came down with them?
Q. When did you all come down Y
A. I think it was Saturday evening.
Q. Actually what day of the week was it this occurred, do
you remember Y
A. What" week?
Q. What day of the week?
A. What day of the weekY
Q. Yes.
.
A. I don't remember myself, but from what I have heard
it was August 15.
Q. I am not thinking of the date of the month, but was it
Monday, Tuesday, Wednesday, or Thursday!
A. That the accident occurred!
Q. Yes.
A. Sunday.
Q. Sunday¥
A. Yes.
Q. Had they been spending some time before that at Virginia Beach 7 ..
A. No. They came down at the same time I did.
Q. Came down at the same timeY
A. Yes, sir.
Q. Now, you said that Mrs. Drudg·e at that
page 111 ~ time, when you took her over to the hospital,
didn't seem to think the matter was of much consequence!
A. None of us thought it was going to be anything serious
at the time.
Q. She walked from the car to the hospital?
A. We helped her, my son and myself. She was kind of
weak.
Q. You saw the lump and say it was right on the back of
her head?
A. The back of her head.
Mr. Rixey: Is Dr. Reed here¥ 1Ne 1"est. That is all.
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JA-:MES L. :MARTZ,
called as a witness on behalf of the defendants,
]1aving been :first duly sworn, testified as follows:

By Mr. Ashburn:
Q. You were sworn yesterday, Mr. lVIartzT
A. Yes, sir.
Q. State your full name.
A. James L. Martz.
Q. Raise your voice so we can bear you back here in the
rear.
A. James L. M-a-r-t-z.
Q. How old are you and where do you live 7
A. Forty-eight years old, and I live in Congress, New York,
at the present time.
Q. Congress, New York i
A. Yes, sir.
Q. What is your occupation, l\fr. Martz?
A. Construction superintendent of the Philadelphia Toboggan Company.
Mr. Rixey: I can't hear you.
The Witness: Construction superintendent of th~ Philadelphia Toboggan Company.

By Mr. Ashbqrn:
Q. What is the business of the Philadelphia Tobogg·an
Company?
A. Manufacturers of amusement devices in the manner of
water rides; that is, Old Mills, merry-go-rounds,
page 113 ~ coasters, and other incidentals like Fun Houses,
etc.
Q. How long have you been engaged in that occupation Y
A. I have been with the Philadelphia Toboggan Company
30 years. This is my 30th season.
Q. What familiarity do you have with the Sky Rocket, or
roller coaster, if you call it that, at the Ocean View Amusement Park?
A. In its present condition I was the construction superintendent at the time it was put in the shape it is in rig·ht now.
Q. And when was that?
A. Around 1928.
Q. Have you seen it since that time t
A. Yes. I saw it in 1947 and 1948.
Q. Have you seen it since you have been here on this trip?
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A. I ·have, yes.
Q. Please state whether or not the device as now constructed and installed is similar to other devices of like nature installed in amusement parks throughout the country?
Mr. Rixey: Wait a minute. I think be ought to specify the
device in similarity, the particulars in which it is similar,
not an over-all proposition that it is similar to all devices.
Mr . .Ashburn: We will be glad to go into as
page 114 ~ much detail as you wish about.
The Court: Objection sustained. You may ask
him to tell us how it compares with devices be has seen at
other places.
The Witness: The macbineMr. Rixey: Wait a minute.
By Mr. Ashburn:
. Q. Mr. Martz, concerning the over-all device, tracks, rails,
and cars, and any incidentals connected with it, please state
whether or not it is similar to other amusement devices of
like type installed in other parts of the country, and name
some places they are installed.
A. There were minor improvements on some installations
but they all answer the same description practically such as
the tracks and the other lay-outs, except they may be dissimilar in shape. You understand some may go straight out,
then turn and come back, and others may curve a half dozen
times and come back. In other words, its location may be
different than some installations, but the idea and the principle is the same.
Q. Now, concerning the cars used on this device, are they
similar to other cars, or not?
A. The same type of cars, similar, yes.
Q. Well, now, state, if you please, your knowledge of what
has been described here as the bar, meaning the
page 115 } iron pipe arrangement that goes around in front
of the seats for passengers.
Mr. Rixey: Wait a minute. Is that knowledge confined to
his observations since he has been here, which I assume ha!i!
been since yesterday?
Mr. Ashburn: Where it is used, and on what devices it is
used.
Mr. Rixey: State your question plainly.
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Mr. Ashburn: It is perfectly plain to the Court and the
witness. If you will make your objection to the CourtThe Court: Objection overruled. Answe:r the question..
Mr. Rixey : Exception.
,
A. Well, that particular type of bar is used o~ similar installations, and there have been at least three different types
of bars ±hat have been used on different coasters, and as the
years progress they were improved slig·htly from a small bar,
maybe two 01· three inches from the back seat where the person used to hold on, and it was increased from that. position
back to the point where your legs were, where you sat, and
that at one time was a permanent bar and the object of the
bar in the first place was to keep a person from standing 1J:p,
as we have a lot of young folks and the thrill 1s
pag·e 116 r entirely different in different people, and some
are inclined to stand up or be "show-offs." The
bar was put there to keep them from standing up, and we
found when this bar was put in across the lap as a permanent
installation, they would jump in between the bar and the seat,
and there was ample ·room to stand and still do the same
thing, and it defeated its purpose, so a lock-bar was decided
on, that it should go in and have another bar over it which
you could bold onto this bar, or th~ other part of the bar
down in your lap. The main purpose o.f the bar is to keep you
from standing and not to keep you from falling out of the
car. If you ride the car and are relaxed, not fight the car or
have fear as a lot of people have fear of falling and. they
grab onto something· and get real rigid-where a person relaxes they can go with the car and the car will bring them
throug·b, but if you get in a rigid position and then relax you
are apt to lose your hold on the bar and cause bodily injury.
Q. Is the type of bar in use on this amusement device the
mechanical type of barMr. Rixey: I object to that. He has described it.
The Court: If it is one that is approved, an approved type,
and sold for that purpose, all right.
:M:r. Rixey: He has already described the bar
page 117 r that is used, and the jury are going to see it. I
think it is a matter for the jury to determine.
The Court: Whether it is approved or not, he can't speak
as to that. It is nothing unusual about that.
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By the Court:
Q. Is this b~r generally accepted by people engaged in that
kind of business f
·
·
A. Yes, sir.

By Mr. Ashburn:
Q. Do you know other roller coasters or Sky Rockets in
which it is used and has been for some time f

A. Yes.
Q. Ca11 f9U name some?
A. BohJs. Ride~in Detroit, Michigan, has the same type, and
there is ·i\ ~ ~et gf cars we put on at Bolling Green Park in
Pennsylvania that have similar devices on them, and we have
mirnufach1reg. it and put it on different other cars.
Q. About how long ago did this particular design type of
b~r CQme into general use, l1ow m,any years ago f ·
·
A. Just during the war!
Q. Was that regarded in the trade as an improvement over
what b~cl been f orm,erly used T
.A.. No, I wou.Idn 't say so. The purpose of the bar was to
Jrnep people from standing. Some localities had difficulty in
· ·
keeping people from standing up, and that is how
page 11~ ~ the bar became a device to sort of eliminate tbat.
Q. Now, Mr. Martz, for how many years were
those devices operated without any such bar at all f
A. Wit11out this type of bar, to my knowledge, up until
the beginning of the war, other than the permanent b~r. First
we ha·d a small hand bar in existence 10 or 12 years on the
back of th~ seat which protruded about three inches for you
to hold onto, and if you didn't hold onto it you had either
side of the car, but there were no straps or anything else to
hold you in the car.
· Q. Explain -to the jury, Mr. Martz, how this device customarily works from the standpoint of the operator of the
amusement device? Just what are the mechanics of taking
a group of people on the ordinary ride? What happens?
A. The beginning of the operation starts with the ticket
taker. Yo"Q. give him the ticket and go and stand in line, if
there is a crowd of people in line. There are some re-riders
present who rode before in the car, people who re-ride. When
the occupant gets in the car automatically, they get in and
the bar is there in an open position, and the bar comes down
on their lap as the car moves away from the platform, and
an automatic trip bar on the car-it is trippe·d on the side of
the track and that automatically throws this bar in position,
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and springs force tbe pins in to lock the bar in
position, and on the return, after the ride is over,
they come back into the platform, and there is a
trip bar that does just the opposite of what the first did. One
does it on the side and the other on the bottom. The bottom
pushes it up and releases that pin and pushes another pin
in position to hold the bar in an upright position when you·
get in the car.
Q. Do you have any measurements of the space in these
carsf
A. Yes.
Q. Tell the Court what is the width of the seat; that is,
the portion the passengers sit on.
A. "'\Vhere two people siU
Q. From the back to the front of the seat.
page 119

~

Mr. Rixey: ·May I ask whether he is talking about this particular car Y
The Witness: Yes, sir.
By the Court :
.
Q. Have you measured the particular car Y
A. Yes, sir.
The Court: You may answer.

'I

,!

By Mr. Rixey:
Q. You are speaking of this particular car?
A. Yes. The distance from the front to the back of tl1e
seat in front of you, to the back of the seat behind you, is 27
inches.

page 120

~

By Mr. Ashburn:
·
Q. As to tbe seat itself on wbich the passeng·ers
sit, how wide is that?
A. That is 16 inches.
Q. Then what is the space between the front of the seat on
which the passenge.! is and the back of the seat ahead Y . It is
the difference between 16 and 27, isn't it?
A. From this edge of the seat to this edge (indicating)?
Q. Yes.
A. That is 18 inches.
Q. Eighteen inches¥
A. Yes.
Q. I don't understand why, it wouldn't be the difference
between 16 and 27.
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A. That is right, 10 inches. There is a slope in the back of
the cars which has an inch offset. They are not plumb in the
back.
Q. The back of the seat does not run up vertically, but
slig·htly inclined?
A. Yes, sir.
Q. What is the width from side to side of the seat?
A. Thirty-one inc]ies.
Q. As I understand it, there are three seats designed for
the accommodation of passengers in each of the three cars T
A. That is right.
Q. Mr. Martz, how many times would you suppag·e 121 ~ pose that you have ridden on these same roller
coasters?
A. Well, it would run into the thousands, not on this particular ride but on rides when I was inspecting and constructing· them.
·
Q. I am. somewhat interested in the plaintiff's statement
that after this car reached the top of the incline, which is
supposed to be the highest one, and started down that the
pull, or g-ravity, of the car caused her body to move forward
in the car. What is the effect of gravity on the occupant of
a car g·oing downward on an incline at a considerable rate of
speed?
A. Both objects travel at the same rate of speed, and if
you don't have anytl1ing in the car to hold onto you would
still be with the car when you got to the bottom.
Q. Is there anything in the action of gravity that would
cause your body to move forward?
A. It is the feeling of falling that makes a person think
they are flying or going tllroug·h the air. The friction of the
car doesn't let the car leave the tracks. Of course, when the
car hits a straight section it is like a fast elevator. You start
off all of a sudden and have the fear of falling. That is the
sensation you get out of the thrill of the ride. As a matter
of fact, that creates the thrill of the ride.
page· 122

~

Mr. Ashburn: You may inquire, Mr. Rixey.
CROSS EXAMINATION

By Mr. Rixey:
Q. Mr. Martz, you say that you are familiar with this particular operation down there at Ocean View!
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A. Yes.
Q. And you installed it, you say, in 1928?
A. That is right.
Q. Is it in the same condition it was in 1928 when you installed it Y
A. At that time it would have been brand new.
Q. Except for wear and tear, it is the name now as it was
then?
A. Yes, the rises and dips are the same.
Q. The rises and dips and the cross-bars and everything
else?
A. No. Those bars have been put on since.
Q. What sort of bar did you have on there when you put
these bars int
·
A. We had a permanent bar before.
Q. And it came down in front of the passengers, did it f
A. Yes, but not back as far as this bar does. It came in
line with each of the sea ts.
Q. A person sitting on the seat could catch hold of the bar
in front of Jiim 7
page 123 } A. Yes.
Q. So you installed a device so he would have
a bar to catch hold of in front of him and it would he rigid?
A. It would be rigid, but not necessarily put there to answer that purpose.
Q. What would passengers have to catch hold of?
A. You don't have to catch hold of anything.
Q. You say, I believe, if the passenger was relaxedA. That is right.
Q. She wouldn't have to catch hold of anything?
A. That is right.
Q. So if the passenger was rigid and she had considerable
fear, it would be necessary to catch hold of something?
A. Yes, they look for something to grab onto.
Q. It would be necessary to have something?
A. There has always been a bar of some type.
Q. There has always been a bar in all of these machines
wherever they were made, hasn't there Y
A. Yes.
Q. A bar to catch hold of?
A. Either behind you or in front of you.
Q. Now, was there anybody up there to tell the passengers
that they ought to be relaxed while riding in this device, and
not be rigid?
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A. No, that is every person's desire in riding
them, to do as they please when they get on.
Q. Although you know that it is the proper
thing· for a passenger to be relaxed, you say there is no one
to tell the passenger to relax Y
A. Lack of fear is what would tell them.
Q. Y01;1 say in all these devices there has always been some_
bar there for the passenger to hold onto 1
A. Yes-.·
Q. The only bar on this particular ride down there at
Ocean View is the bar that you have been talking about?
A. Yes.
Q. The locking bar?
A. Yes.
Q. So if that doesn't lock there is nothing rigid for the
passenger to catch l1old of, is thereY
A. Well, no. There is no way for the passenger to fall out
of the car.
· Q. I am not talking about falling out.
A. If you sit in position with the bar, which is in the car,
that is back there, if. you hold it here or pull it in this position (indicating), you can still stay with the car. There is a
lateral motion on curves. That is why the ·bar was made apd
intended for.
Q. This bar you had in there, that you say is in the Ocean
View machine, that bar is the only bar provided
page 125 ~ for the passenger to catch hold off
A. Yes.
Q. That is the only bar Y
A. There is one hand bar on the side of the car.
Q. There is a hand bar 01~ one side but not on the other
side?
A. There is a small bar where you get into the car, small
hand bar, band rest bar.
Q. There is a hand bar on one side but not on the other T
A. The locking bar acts as a hand bar on the right-hand
side.
Q. The locking device is what I am talking about that was
out of order.
A. There is a hand bar.
Q. That is way down below and nobody can reach thaU
A. The locking device is at the top of the car.
Q. The hand bar is below the place for the arm rest!
A. Yes. You can reach it.

page 124

~
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Q. But in order to reach it one would have to reach outside
of the car and grab hold of it on the outside of the car?
A. It is on the outside.
Q. For practical purposes the only bar provided there for
the passenger to take hold of is that bar that
page 126 ~ comes around on the lap of the passenger, isn't
iU
A. It is the most logical bar.
Q. That is the bar that is supposed to lock, isn't it?
A. That is rig·ht, yes.
Q. And if it doesn't lock, the thing that is supposed to be
stationary for the passenger to hold onto isn't stationary,
is it?
A. No.
Q. So if the person then going down an incline had hold
of that bar, which was expected to be rigid, was pushed
against it to hold herself back in the car plunging down at a
sharp angfo, the bar would have a tendency to push away
from the person and go forward f
A. No, I disagree with that. The person isn't falling forward. They are, as a rule, being pushed by the back of the
car. The car is goin down and the force is behind you, and
so the car is pushing you, but, of course, if you sit rigid you
will feel as though the car is trying to pull away from you
and tllat you are not going with the car. If you relax you
can go with it.
Q. I am not talkinQ.· about being relaxed but rigid .
.l\. Yes.
Q. If she is rigid the tendency is to push forward f
A. No, I wouldn't say push forward because that would
be an effort on your part to make it go forward.
page 127 ~ You would be fighting against the car itself.
Q. Suppose a person is sitting in the car, the
person's head is considerably above the base of the cart
A. Yes.
Q. And when that car turns down like that (indicating),
isn't there a tendency for the top of the object to go down
tipsy?
A. Yes.
Q. And it would not be tipsy ifA. The angle is not such as to make it tipsy, a sharp angle.
Q. What is the angle on the first dip?
A. Around 43°.
Q. I take it that the locking devices put on there are for
safety purposes¥
-
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A. It is on there.
Q. And it was put on there to lock the bars T
A. Yes.
Q. And if it doesn't lock it is not in proper order; is that
correct?
A. That is right.
Q. It is meant to lockT
A. That is right.
Q. Do you know how often that locking device, or any
parts of it, have to be repaired?
page 128 ~ A. No, but I imagine there are minor repairs
done to it.
Q. As I understand it, when the car goes off from the loading· platform it goes down in what is called a well?
A. Yes.
Q. When it goes in the well the tripping device is supposed
to lock the iron bars in all of the seats?
A. That is right.
Q. And each lock is separate from the other seats?
A. Yes.
Q. Locks for each bar?
A. Yes.
Q. So one bar may lock and the other bars may not?
A. It fs possible.
Q. One bar might lock and the other mig·ht not?
A. Yes. It has a difference in clearance in height of a person's lap, and if a person got in the seat in the car and would
have the bar in their lap, it would raise the bar enough probably to go down and it would probably leave the bar loose.
unless the person when he went down the dip-the force of
gravity as a rule will push you down in the seat, and if the
bar should not happen to be locked, when you did go down the
first dip, there would probably be -enough depression in the
cushion of the seat to allow the bar to go back down.
Q. Don't you think, if there is danger of the bar
page 129 ~ not being pulled· down far enough before they
start, an attendant ought to warn passengers to
see that the bar is pulled down in proper condition so it will
lock?
A. WellQ. It ought to be done, ought it, as a matter of precaution Y
A. Well, it could be.
Q. Do you know whether that was done on this particular
ride?
' A. No.
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Q. Or as a general proposition t

A. No.·
Q. You don't know about thaU

A. No.
Q. If there is danger for some reason that the bar is held
up and not brought down on the lap when the tripping device
is contacted, it would be well for an attendant to warn the
passengers when they pass by that tripping device to be sure
to have the bar down in your lap 1
A. It could be done that way.
Q. It could be done f
A. Yes.
Q. I believe Mr. Miller testified that the thing that actually
locks has a bolt that is pushed through an attachpage 130 } ment of the bar on the side!
A. That ,is right.
Q. That is correct, isn't iU
A. Yes.
Q. He says he has a number of those bolts and he repairs
them from time to time, putting in new ones?
A. Yes.
Q. Because they become worn?
A. Yes.
Q. That is right, is it?
A. Yes.
Q. And that is customary?
A. Yes.
Q. Once a particular bolt on a particular bar is worn, of
course,. it won't operate?
A. The hole or the part where they fit in sometimes getsmaybe gets worn and the pin may not enter right, and they
may have to be tapered some to make them fit.
Q. One operating a device like that has to be constantly on
his guard for the correction. of such defects?
A. Yes.
Mr. Rixey: I believe that is all.
page 131}

•

. j','

RE-DIRECT EXAMINATION.

By Mr. Ashburn:
·
· Q. Mr. Martz, I think I omitted to ask you the height of
the back of the seat, the passenger seat. I want you to understand what I mean. Using this chair for an illustration,
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a person sits down on this, and I want to know the height of
this (indicating).
A. Eighteen inches.
Q. Eighteen inGhesY
A. Yes.
Q. Have you inspected the bars and locking devices on these
cars to see whether they were properly installed!
A. Yes.
Q. vVere they, or not Y
A. Yes.
· ·
Q. In any of- t"he rides with which you are familiar has
it ever been com~idered necessary to notify passengers that
when the car goes over the tripping device the bars must
pe held down t
l\fr. Rixey: I object to that. This witness has already testified to the conditions and has expressed the opinion, as I understand it, that they should be notified under those circumstances.
Mr. Ashburn: I didn't understand him to so state.
The Court: He asked the question as to whether
page 132 ~ it had been customary on like rides to notify passengers. Whether the custom should be followed,
or not, is another matter. He has a right to ask him whether
it has been customary to do that. Answer the question.
A. No, it hasn't ..

Bv Mr. Ashburn:
.. Q. Mr. Martz, have yon ever heard before this time of
any passenger who made the claim that the bar didn't lock
in place¥
Mr. Rixey: I object to that.
The Court: Objection sustained. If you wish to argue it, do
you want the jury to go out Y
1\fr. Ashburn: Yes, sir..
(The jury retired.)
. Mr. Ashburn: If your Honor please, I believe my friend
I1as some misconception of the basis upon which the defendan ts can be held liable in this case, and I am prepared to
show your Honor authorities to this effect:
The testimony of the plaintiff asserts as a basis of the de-
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fendants' negligence that this mechanical device concerning
tbe bar in the particular seat in which the plainpage 133 ~ tiff was sitting was not locked on the occasion of
this particular ride. Even if that be true, that
does not entitle the plaintiff to recover if this is a recognized
device customarily used on similar amusement machines
bought from a reputable manufacturer, properly installed
and inspected at frequent intervals, an<l no defects are discovered on such inspections. The sold ground upon which the
defendant can be held liable is that the defendant should
know or is put on notice by prior happenings that such thing
is likely to occur. I don't know whether there is any knowledge of similar prior occurrences.
The Court: The witness has already said that if these bolts
wore out they should be replaced at frequent intervals. ·You
haven't put on any evidence so far to indicate any inspections.
Mr. Ashburn: I am going to show the dates of inspection.
The Court: As to this witness, I don't think it is proner
for him to answer the question.
Mr. Ashburn: Very well, sir. I will save an exception.
'rlie Court: A man trips over a grocery store box on the
floor and others could not testify others had passed over it
that day.
page 134 ~ Mr. Ashburn: The situation is comparable to
this: Manufacturers of automobiles are required
to equip them with what are regarded as satisfactory devices, such as brakes, etc. Presumably they discharge t_hat
duty, and, as your Honor knows, there are a great many automobiles of the same model and the same type made and sold.
If one of those automobiles, while in use, suddenly develops
a brake failure, the driver pushes his foot down and nothing
happens, the standard of care required of him is to show that
it is an approved appliance customarily used, and he is only
liable if he knows that the brakes are out of order or if, by
the exercise of reasonable care, he should have known.
The Courts: In this case it may be developed that no inspections at all were made.
:Mr. Ashburn: vVe have the obligation to show inspect.ions.
The Court: Call the jury.
(The jury retumed.)
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RE-CROSS EXAl\iiINATION.
By Mr. Rixey:
Q. Mr. Martz, Iwant to correct something in your testimony
that leaves me under what I believe to be a false
page 135 ~ impression, so I want to see if we can clear it up.
I believe you say that after the car reaches this
first high pointA. Yes.
Q. Being brought up by this endless chainA. Yes.
Q. It comes up over the hump and goes down by gravity?
A. Yes.
Q. And I understand from that point on it is controlled by
gravity!
. A. Yes.
Q. G-oing over the hump, the first hump, it goes clown, you
say, at an angle of 43° V
A. Possibly that, yes.
Q. And there is a passenger sitting on the seaU
A. Yes.
Q. On the car Y
A. In the seat, yes.
Q. Now, if there was nothing to hold that object back and if
the passenger and the car both fell through the air without
anything to hold either the passenger or the car back, they
would go down at the same rate, would they!
A. Yes.
Mr. Ashburn: You mean if they fell in a vacuum they would
go at the same rate Y
page 136 ~ Mr. Rixey: Through the air without anything to
retart the progress of either.
.
Mr. Ashburn: You mean the air or a vacuum!
Mr. Rixey: Let me handle the witness.
Mr. Ashburn: I want to understand the question.
Mr. Rixey: Read the question and answer.
(The question and answer were read.)
A. Yes.
By Mr. Rixey:
Q. They would both go down together Y
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A. Yes.
Q. Let's say that that car is traveling on a track t
A. Yes.
Q. And that the action of the wheels against the track
would create friction, wouldn't it t
A. The track and wheels, yes. .
Q. That friction created between the wheels of the car and
the track would retard the progress downward of that car,
wouldn't it Y
A. To a certain extent, yes.
Q. And the object; that is, the passenger sitting on the
top of it isn't retarded by that same friction, is she 7
A. Yes, but as far as that question goes, the lady is sitting
in the car in the back of the seat and becomes
page 137 } rigid.
Q. I will ask you to answer the question, please.
I say when she is sitting on top of that car and the car is retarded by the friction between the wheels and track, it is held
back, the car is held back; is that right?
A. I don't think it is held back. It is always going forward.
Q. But not going as fast as it would go except for that
friction.
A. If you drop it like this (indicating), no.
Q. And a passenger sitting in that seat being rigid to the
car is not held back by the same friction, is she Y That is true,
isn't itY
A. Yes. You mean moving around in the car Y
Q. The tendency is for the passenger to go faster than the
car; is that true Y
A. I wouldn't say that. I haven't any experience as far as
that is concerned.
Q. I ..thought you were introduced as an expert on these matters.
A. As far as the construction is concerned, but as far as a
person traveling faster than the car, they are not falling out
of anything.
Q. You answered Mr. Ashburn 's questions along this line Y
A. Yes.
page 138 ~ Q. Do you want to take back what you told him Y
A. No.
Q. "\Ve will say here is a person sitting on the car-

1\tlr. Ashburn: In the seat?
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By Mr. Rixey:
Q. Sitting in the seat in the car, not tied to the carA. That is right.
Q. But sitting resting on the car; you say, if there is no
friction and both the car and the passenger are allowed to
drop through the air, they will both go at the same rate of
speed?
A. Yes, they would.
Q. If the car is retarded by friction, friction between the
wheels and the rails that retards the progress of the car,
does it?
A. There is a reasonable amount of friction there, but not
enough to make the person go faster than the car if she is
sitting in proper position.
Q. You mean ,yhere she is held rigid by catching hold of
the bar, but put a;n object on the seat, will it go down Y
A. The same object will stay on the seat.
Q. We will put a package, we will say, on the seat. You
say if there is no friction and nothing to retard the progress
of the car, they will go through the air both at the
page 139 ~ rate of speed 1
A. Yes.
Q. If you slow up one and the other is going at the same
speed, it would go the other way in slowing up¥
A. If there is a braking operation it would create friction.
Q. There is bound to be a braking operation if there is friction. That is what friction is.
A. Yes, but not enough in this respect to throw an object
out.
Q. I believe you testified in my cross examination that you
thought if this bar was held up at the time it went by the
tripping device that the lock wouldn't lock Y
A. It wouldn't lock unless it was pushed down in your lap.
(~. If it was not pushed down and it was not locked, then
there would not be anything for a passenger to hold onto
that would be rigid, would there?
A. The bar could move up and down.
Q. And it wouldn't be rigid t
A. No.
Q. You say you think it is necessary to have something rigid
for a passenger to hold onto if that passenger is not relaxed;
is that correct?
A. Well, the general opinion, yes.
page 140 ~ Q. Yes.
A. But years ago we had a real small bar on it.
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Q. But it was rigid·]
A. Yes, it was rigid.
Q. You think it is necessary, in other words, for safety purposes to have a rigid bad
A. We try to do everything we can to make them safe, yes.
Q. I ask you again, don't you think, under these circumstances, it would be necessary for the attendant to notify the
passengers after they get in the car to be sure to hold the
bar down so that it will lock when it goes by the tripping de-·
vice f Don't you think that is necessary?
A. It is an added precaution, yes.
Mr. Rixey : That is all.
Mr. Ashburn: Stand clown, Mr. Martz.

S.S. BANN,
called as a witness on behalf of the defendants, having been
first duly sworn, testified as follows:
Mr. Ashburn: Your Honor, this gantleman is pretty deaf
und I wi11 get up 1.1.:ar to him.

page 141

~

By ]\fr. Ashburn:
·
Q. Mr. Bann, the furthest juror away from you
has to hear what you have to say, so try to raise your voice
so 11e can hea1· it and we can hear it. Tell us your name.
A. What is thaU
Q. Your name?
A. S. S. Bann.
Q. How old are you, Mr. Bann?
A. Fifty-seven.
Q. ·what is your occupation, sid
A. I am in charge of the Sky Rocket.
Q. For how many years have you been in charge of the
operation of that amusement device at Ocean View¥
A. I worked-started work there in 1916, but I wasn't put
in charge until 1918.
Q. Since 191R you have been in charge of it?
A. Yes.
Q. Do you 1·emember the occasion of this lady complaining
of having a bump on her head which was on .A.ugust 15 of last
yearf
.A. I remember somebody getting hurt and claimed they bad

102

Supreme Court of Appeals of Virginia

S.S. Bann.
a bump on their head. I was braking at the time. l\Ir.
Tatum. mv assistant collectorQ. Tatum?
A. Yes. He called and said," l\Ir. Tatum said, he had carried somebody to the office who claimed they were
page 142 ~ hurt, claimed they had a bump on their head.
Q. Claimed they had a bump on their head?
A. Yes. He went over and carried her to the office. I took
·his place and I kicked the lock to release the lock and I tried
all three of the locks and handles and they were locking fine.
Whether they were locking when they come in, I don't know,
but I do say they were locking after I kicked the release.
Q. Did you :find anything that was not in working order f
A. ·No, I didn't. Another thing I took particular notice of
was the last seat of the middle car, and a man and a woman
g·ot in and they come back and they were all right and the bar
was down when they went up the hill. I saw that.
Q. vYas that the ride immediately following this one in
which the lady got a bump on her head!
A. Yes.
Q. Two passengers occupied the same seat 'Y
A. Yes, sir.
Q. Mr. Bann, what is your custom with reference to inspecting these cars and automatic locking devices f
A. Every morning at ten o'clock-we open up at oneI go down to see the cars and inspect underneath them to
see that the bolts are tightened on the handle bars and working. I go back home and get my lunch and come back to work.
Q. You do that in the morning when the devices
page 143 ~ are supposed to open up for business at one
o'clock?
A. Yes.
Q. Do you do that every day?
A. I do that every day.
Q. Do you inspect the bolts, etc. 1
A. Every part of the mechanism, and I take a mechanic
there with me so that he does it.
Q. And that is done daily?
A. Yes,sir.
Q. After this happened, after August 15, when this lady
said she got a bump on her head, was there, within ten days
or two weeks subsequent to that time, any occasion to make
uny kind of repairs to the device?
A. No, not that I know of.
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Q. You would know if there was, would you not t

A. Yes, sir.
Q. For how long have you been familiar with the present
bar device on those cars?
A. I was there when they put them in. I helped the man
put them in and he explained how they worked. We went· to
ashington and got a model and we had them made. The
reason we had them made w·as because of action taken, a sailor
jumped out or fell out ~y standing up_, and they made us
put lock bars on.
Q. Do you remember the year in which that
page 144 ~ was done?
A. In 1940, if I am not mistaken.
Q. You think it was 1940?
A. Yes.
Q. Do you remember definitely, and could it have been a little before or after?
A. It could have been a year before or a year after, either
way, but it was during the first of the war.
Q. At any other time since they were installed; have you
had any other report from any passenger that the bar didn't
lockf

,v

Mr. Rixey: I object to that. The fact that this gentleman
never heard of any previous failure or subsequent failure has
nothing to do with this case.
Mr. Ashburn: It has strong evidential value.
The Court: Objection sustained.
Mr. Ashburn: Exception.
By Mr. Ashburn:
Q. Were you able to hear Mr. Martz describe the operation of the device, the locking device? Could you hear him
when he testified?
A. No.
Q. You could not hear him from where you were f
A. No.
page 145 ~ Q. During what months last year was this device in use, this amusement device?
A. It started in April and run until the 15th of September.
Q. Was that in daily use during that period?
A. Daily use, yes.
Q. Not exactly, but in round numbers, can you make a statement as to approximately how many passengers were carried
on that device?
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A. I would say 300,000. Every person that rides is registered.
Q. You think in the neighborhood of 300,0007
A. Yes.

Mr. Ashburn: Concerning the question which I asked him
and to which you sustained the objection, I expect we had better put in the record the answer I expect the witness to make.
The Court : Gentlemen, step out.
(The jury retired).
By Mr. Ashburn·:
Q. Mr. Bann, since this form of arrangement of bar and
locking· device has been installed on these cars, have any passengers at any other time complained that the bar didn't lock
during the trip f
A. Yes, sir, they complained but-

page 146

~

l\fr. Rixey: I don't object to it, if your Honor
please.

By Mr. Ashburn:
Q. All right, go ahead. Did you ever find where one didn't
lock!
A. Yes.
Q. In how many years f
A. ·when the car come in the bar was immediately fixed or
put on the side and another car put in.
Q. It was apparent when it didn't lock f
A. Sirf
Q. It was apparent when it didn't lock; that is, you could
see what was the matter with iU
A. Yes.
Q. And in tllis instance you say there was nothing the matter with this cart
A. Nothing the matter at all. The car didn't stay there
five minutes before it started ag·ain.
Mr. Rixey: I think we might as well bring the jury back.
I have no objection to this.
The Court: You have registered your objection now.
l\:fr. Rixey: I withdraw it.
Mr. Ashburn : It is all rig·ht. He can ask him, I am not.
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page 147

~

(The jury returned).

By Mr. Ashburn:
Q. In the summer of 1948Mr. Rixey: Are you going to have his testimony read f
Mr. Ashburn: You can cross examine him, l\fr. Rixey.
Mr. Rixey: I think you had better read his testimony.
Mr. Ashburn: I am not offering that.
The Court: You objected and the Court sustained the objection. As far as the record is concerned, that is out. You
may cross examine him, if you wish.
Mr. Rixey: All right.
By Mr. Ashburn:
Q. In the summer of 1948 who were the two men in charge
of operating the levers and taking up the tickets Y
A. Mr. Tatum was a collector, the ticket man.
Q. What did you do¥
·
A. I was brakeman.
Q. Operated the levers?
A. Yes.
Q. ·was Mr. Tatum working there on the day on which this
lady complained of being hurt f
A. Yes, sir.
page 148 ~ Q. Have you ever ridden in the cars yourself 1
A. Yes, thousands of times.
Q. Frequently, or not f
A. I rode them last summer three or four times.
Mr. Ashburn: You may inquire, Mr. Rixey.
CROSS EXAMINATION
By Mr. Rixey:
Q. Mr. Bann, you say that you have been working on that
device since 1916 ¥
A. That _is right.
Q. And have worked there every season since 1916 ¥
A. Part of every season.
Q. And ever since it has been operating it has had the same
bar and that is supposed to be rigid¥
A. Yes, sir.
Q. For the passenger to hold onto; is that right?
A. That is right.
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Q. And that comes· right across the lap of the passenger?
A. That bar is, like this (indicating). That is why they
made that change. Sailors stood up and held the bar up and
looked around, and it was liable to throw them out.
Q~ Since 1916 there has always been a bar across the lap
of the passenger that was supposed to be rigid T
A. Yes, but that was not in the lap but on the
page 149 ~ back of the other seat.
Q. But in front of the passenger so he could
take hold of itY
A. Yes.
Q. You say that in 1940 that bar on the back of the seat
that was stationaryA. Yes.
Q. Was taken out f
A. Yes.
Q. And this bar that lifts up and downA. Yes.
Q. And is supposed to lockA. Yes.
Q. And was supposed to be stationary during the process
uf the rideA. Yes.
Q. Was installed in 1940?
A. Yes, 1940, or a year one way or the other.
Q. And that has been in operation ever since?
A. Yes, sir.
Q. Now you have a number of complaints about the failure
of those bars to lock, have you f
A. No, not but very few.
Q. How many?
A. I could not sav exactlv.
page 150 ~ Q. How many a season Y •
A. How many a season?
Q. Yes.
A. Not over a dozen.
Q. A dozen a season?
A. Yes.
Q. You don't know how many occasions on which the bar
didn't lock on which you didn't get a complaint about; you
don't know about thaU
A. I could not swear to that, no.
Q. But you have had approximately a dozen complaints
during the season?
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A. I will say not over that. It may not have been that
many.
Q. Now, I believe yon say that it was your habit, as I understand your testimony, to see that the cars were inspected
each morning t
A. That is right.
Q. You don't inspect them yourself?
A. I don't do the work myself.
Mr. Ashburn: He says be did the inspection.
By Mr. Rixey:
Q. You say you had the inspections done 1
A. Yes.
Q. You didn't inspect them yourself?
page 151 } A. Yes, I was right there to see that it was
done.
Q. Tell us how this locking operation works there, operates?
A. Well, it is a trip down low and you trip it and it releases
the handle and locks it.
Q. How does it lock it?
A. How does it lock iU
Q. How does it lock in?
A. By pins going in the handle bar.
Q. Did you take out those pins each morning to see them?
A. No, but I could look at them and tell whether tl1ey were
·worn. I would try the handle to see whether they would lock.
Q. You wouldn't take the pins out to see whether they
were worn?
A. Oh, yes.
Q. Or to see whether they worked?
A. I could see whether they were worn by the pins.
Q. Did you look at those every morning?
.
A. Yes.
Q. Why did you do that every morning?
A. Why?
Q. Yes. Was it because of those complaints you had?
A. No, for safety.
Q. You do that yourself?
page 152 ~ A. It is done every morning, right there.
Q. How often do you change those pins?
A. Every day, you know, I will change one or two cars.
Q. The wear and tear on them are such that it becomes
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necessary to change one or two pins a day ; is that correct Y
A. I wouldn't say that.
Q. On a train of three carsA. Yes.
Q. On a train of three cars you find it necessary to put in
new pins, one or two new pins, every day 1
A. No, I wouldn't say every day.
Q. How often!
A. It might be three a week.
Q. What is your judgment as to how many of them on an
average you had "to ·put in, new pins, per day or weekf
A. I wouldn't say I put in over three a week.
Q. And that applied to the trains of three cars?
A. That is right.
Q. Is that right f
A. That is right.
Q. How many trains do you operate f
A. Three.
·
Q. Three trains!
A. And only operate two at times.
Q. So it becomes necessary to put in a total of
page 153 ~ nine pins per week 1
A. No, because we don't run two trains every
day, but two trains a day.
Q. Six per week on the two trains f
A. We don't run two every day. Saturdays and Sundays
are the only times you run two trains.
Q. How many on all three trains do you put inf You say
on one train you have to put in around three a week V
A. One week we may not have to put in any and the next
week maybe three.
Q. You had to renew some pins every week!
A. Yes. I do whether they needed it, or not, some of them.
Q. You say that you examined that bar and locking device
on each one of these sea ts t
A. On each car.
Q. Every morning!
A. Every morning·, yes, sir.
Q. You do that every morning?
A. Every morning·.
Q. Why do you do that, l\Ir. Bann f
A. For safety.
Q. You think it is necessary to inspect them every morning!
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A. When I went there I had a boss that made
us do that every day whether we wanted to, or
not. We had to get under the cars and see that
the bolts were tightened and the bars would lock.
Q. You were more concerned with your inspection of the
underpinning of the cars than you were of the locking device
on the bars¥
A. No, not necessarily.
Q. At any rate, you thought it advisable and necessary to
inspect those locking devices every day?
A. Everything was inspected.
Q. And that was because of tl10se various complaints that
you had that the locking· device would not work; is that right Y
A. I can't say that.
.
Q. WhaU
A. What is it you asked Y
Q. I say the reason that you thought it necessary to in·spect the locking device on tho bars every morning was because of those complaints you had that tl1e locking devices
were not working f
A. No. The reason I did it was on account of safety. I
didn't want anything to happen.
Q. You knew it would be dangerous for the passenger if
the locking device didn't work?
A. No, I don't say that.
.
page 155 ~ Q. Why did you inspect them then, to be care-

page 154

~

fuU

A. I will give you an example. In 1917 they had a suit.
The man fell out and they carried the jury down there to
prove that he could not fall out just sitting in the car.
Q. Did they prove that?
A. Yes, sir. They put a pocketbook on the seat.
Q. Did they prove that to tbe satisfaction of the jury 1
A. Yes, sir.
Mr. Ashfiurn: Go ahead and tell him what you did to demonstrate it.
A. They put a pocketbook, a lady's pocketbook, on the side
of the car and sent the car around and when that car come
back the pocketbook w·as still on the seat. It may have went
that way (indicating) coming back, but it was still on the

seat.
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By ]\fr. Rixey:
Q. Did you put a pocketbook there as high as a man or a
woman?
A. No, a lady's pocketbook.
Q. Just put a pocketbook there?
A. A lady's pocketbook, yes.
Q. A lady's small pocketbook~
A. It satisfied the jury.
Q. You didn't put an object there as heavy and as high as
a man, did you?
page 156 ~ A. No.
Q. How many accidents have you had down
there on that machine? You have told us about one.

Mr. Ashburn: I object to that. They may be of a totally
different nature from what is claimed here. Accidents can
occur from many causes, people standing up, from the breaking of a rail, or different things.
The Court: You may ask him if they had any other accident- as a result of the failure of the rod or bar. The objection is sustained to tl1e form of the question.
Mr. Ashburn: Would you like to ask him that, Mr. Rixey?
Mr. Rixey: As to the failure of the rod?
Mr. Ashburn: Yes.
Mr. Rixey: I don't know whether he can tell what caused it.
By Mr. Rixey:
Q. You say you have always had some stationary bar in
front of the passenger?
A. Yes.
Q. You have always done that?
A. Yes.·
Q. So you don't know whether or not any other
page 157 ~ accidents may have occurred from the failure to
have that bar stationary, do you f
A. I don't know that.
Q. You don't know the causes of the various accidents, do
you?
A. What?
Q. You don't know the causes of the various accidents, do
you?
A. No, I don't.
Q. Do you know the cause of the accident in which this lady
was hurt?
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A. Yes-when she got out I walked to that car. I could see
where she got out. It was the middle car.
Q. What was the cause of the accident?
A. I don't know the cause of it.
Q. That is what I thoug·ht. You know she was hurt m
there, don't you f
A. All I know is what she said. She said she had a bump
on her head.
Q. Did you see the bump Y
A. No. He had started to the office with her.
Q. She seemed to be very much shaken up, didn't she?
.
A. I didn't pay much attention to her. I wanted to see
whether the car was all right.
Q. You were in charge of the device?.
page 158} A. Yes. She went to the office and they took
care of her there.
Q. Were you interested in finding out whether the lady
was hurt?
A. I asked for the report. I went over there to see the
report.
Q .. You saw the report. The report said she was hurt,
didn't it?
A. That is what she reported.
RE-DIRECT EXAMINATION
By Mr. Ashburn:
Q. You say you went right to the car?
A. Yes.
Q. When she got out of it t
A. Yes.
Q. I ask you was there anything· the matter whatever with
the locking device or bar on the car when you went there and
examined it?
A. There was not. When I kicked it it would lock. We
picked it up and tried to shake it and it would not come up,
and I released the catch, opened it, and sent the car down to
be loaded and a man and a woman got in the same seat and
went around and come back.
page 159

r

RE-CROSS EXAMINATION

By Mr. Rixey:
Q. Mr. Bann, do you agree with Mr. Martz, I think it isyou know the gentleman that preceded you?
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A. Yes, I know him.
Q. You know him t
A. Yes.
Q. Do you agree with him that if that bar does not lock, if,
at the time the car goes by the. tripping device, the bar is not
down in the lapA. At the platform f
Q. WhaU
A. You mean where it leaves the platform?
Q. I und~rstood Mr. Martz to say that the device is so constructed that.if the bar is not low down in the lapA. Yes. · .
Q. -but fa.h~ld up a little bitA. Yes.
Q. -from its low positionA. Yes.
~
Q. -at the time the car goes by the tripping deviceA. Yes.
Q. -that then it won't lock f
A. It will lock.
Q. He said it wouldn't.
A. It will if it goes down. You have got two
page 160 ~ safety trips.
Q. Possibly you don't understand me.
A. It won't lock if you still hold it up.
Q. That is what I am talking about.
A. No, it won't lock.
Q. That is what he said. Don't you think it would be
necessary under those circumstances to tell the passengers
before they start around that it is necessary for them to hold ·
this bar down in the lower position at the time it passes the
tripping device so that it may lock!
Mr. Ashburn: Objected to.
The Court: Objection sustained ..

By Mr. Rixey:
Q. You say you are in charge·¥
A. Yes.
Q. I ask you whether at any time you notify the passengers
in any cars it is necessary for them to hold the bar down and
keep it down at the time it goes by the tripping device so that
it may lockf
A. I have notified some, yes.
Q. You havef
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A. Yes, when I am there.
Q. ·whenever you are around there you notify them f
A. Yes.
Q. You do it because you think it is necessary f
page 161 ~ A. Not particularly.
Q. You think it is necessary as a safety precaution T
A. Yes.
Q. You made it a practice when you were around to so
notify the passengers 1
A. That is right.
Q. Do you know whether or not tbe passengers on this particular trip were notified 1
A. No, I don't.
Q. You don't know about that 1
A. No.
Q. Was there anyone around there who would have been
responsible for notifying them 1
A. What is thaU
. Q. Was Mr. Tatum the man who was supposed to notify
them?
A. We don't notify all of them.
Q. Just notify some of them 1
A. You see, some shove it down and lock it before it leavei:;.
Q. ~ock it before it leaves Y
A. Yes. Sometimes they go around holding it up.
Q. You can shove it down and lock it then T
A. Yes.
Q. Who would be responsible for exercising his
pag·e 162 ~ judgment in reference to that T
A. Whoever is collecting the fares.
Q. Who was that person on this particular occasion?
A. Mr. Tatum.
Q. Do you know whether or not Mr. Tatum notified any of
the passeng·ers on this particular trip¥
A. I don't know.
By Mr. Ashburn:
Q. Mr. Bann, does this bar have some weight to it¥
A. Yes, sir.
Q. ·what is the normal position it falls into of its own
weight if it isn't held up t
A. It will fall down and lock.
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DR. WILLIAM H. "WHITMORE,
called as a witness on behalf of the defendants, having beenfirst duly sworn, testified as follows:
By :Mr. Ashburn:
Q. Dr. Whitmore, state your name, age and profession,
please.
A. Dr. ·william H. ·whitmore, ag·e 56. I am a
pag·e 163 ~ doctor and specialize in roentg·enology.
.
Q. In terms that we laymen will understand,
that is the making and reading of X-rays, is it noU
A. Yes 1 and concerns the use of X-rays for diagnosis or
treatment.
Q. What hospital in Norfolk are you connected with at the
present time Y
A. DePaul Hospital.
Q. Is that the institution with which you were c(!nnected
between August 15 and September 1 of last summer?
A. I have been there since November of 1945 contimtously.
Q. Did you have occasion to take X-rays of this plaintiff,
:M:rs. Bertha Drudge1
A. I did.
Q. On what date, Doctor f
A. On Augilst 15 aiicl August 16, 1948.
Q. Do yon have your plates here?
A. I have the films, yes.
Q. Doctor, state ,vl1ethei' or not those X-tays disclosed the
existence or previous existence of any hypertrophic arthritis; and if so, where it was centered Y
A. The ·films made on the nig·ht or late evening of August
15 were of the skull and the cervical spine. That is the spine
or backbone up in the neck, and on August 16
page 164 ~ films were made of the lower part of the spine
·
from about the lev~l of the 10th rib dow11. The
films made of the neck showed what we class as hypertrophic
osteoarthritis spondolitis. That is the medical term of a
form of arthritis or joint disease. The examination showed
that there was an involvement of the 5th and 6th and the 6th
and 7th; that is, of the surface down between the 5th and
6th bodies of the vertebrae and also between the 6th and 7th
bodies of the space- between these two bodies which is occupied by cartilage.
Q. You say that is a disease?
A. A whaU.
Q. A disease.
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A. It is a form of disease, yes.
.
Q. Could yo~ tell from the X-ray pictures whether that
had been existing for some considerable time prior to the
time of the taking of the pictures¥
A. On the basis of my experience .I would say that it had
not developed in a short time, but that it had taken a considerable time to develop to that degree.

Mr. Ashburn: Thank you, Doctor. You may inquire, Mr.
Rixey.
page 165}

CROSS EXAMINATION

By Mr. Rixey:
.
Q. Doctor, would your X-ray show a sprain of the 11.gaments and muscles of tlie lo,v back t
A. Would the X~ray show a sprain of the ligaments and
-muscles of the low back?
Q. Yes.
A. Only indirectly by a change in the position of the curva~
ture of the spine,
Q. Would it show a sprain of the neck Y
.
A. In the same way, by loss of normal curvature it would,
and if there was muscle spasm present du.e to spray it would.
Q. Dr. Tucker e xp1~essed his opinion after looking at your
X~rays, also X.:.rays taken in Richmond, that .this lady had a
sprain of the low back and sprain of the neck. Do you disagree with tha U
A. I don't know Dr. Tucker's qu~lifications. He may be
a roe11tent>logist, and I only base my opinion on what I see
in my own examination. I have no riglit to comment on Dr.
Tucker's report.
Q. You don't express an opinion one way or the other with
teference to any strains she may have had of the ligaments
or muscles of the lo,v back or neck Y·
A. The only opinion I could express is that at the time
of my examination of the lady the spine showed
page 166 ~ normal curve and there was no bone damage in
the spine.
Q. You wouldn't express an opinion one way or. the other
then as to any sprain of the liga~ent~ or the muscles Y
A. I am basing what I say on the films.
Q. Your only connection with the case was the taking of
those X-rays 7
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A. Taking and interpreting.
Q. vVere you present when they were taken f
A. I was present part of the time.
Q. How long were you in her presence¥
A. She was brought in there in the evening after I had Ief t
the hospital. I saw her the next morning for a few minutes.
Q. You made no physical examination of her yourself¥
A. No, I made no physical examination. That was done by
other. doctors and they referred her to me for an X-ray examination.
Mr. Rixey: Thank you very much.
Mr. Ashburn: Doctor, you may be excused.
page 167

~

.· .

M. J. TA.TUM,

· · called as a witness on behalf of the defendants,
having been first duly sworn, testified as follows~
By Mr. Ashburn:
Q. Please state your name and place of residence.
A. M. J. Tatum, 141 Balview Avenue.
Q. How long have you lived in the City of Norfolk f
A. Approximately eight years.
Q. What is your occupation, sirf
A. I am an employee of the Naval Air Station, aviation
mechanic.
Q. What do you do in the summer season t
A. Work at Ocean View Park.
Q. What sort of work do you do at Ocean View Park?
A. I am a re-ride taker.
Q. Is tllat in co1U1ection with this device called the Sky
Rocketf
A. Yes. After the ride the car comes in and stops and
people who want to re-ride, I take their fares.
Q. Were you so engaged last August 151
A. Yes.
.
Q. Concerning tl1is lady, Mrs. Drudge sitting here, did you
see her on that day t
A. Yes, sir.
.
Q. How did she come to your attention f
A. When tlle car came to halt there I was at the front of
the car and started collecting for re-rides, and
page 168 ~ when I got back to the middle car Mrs. Drudge
was in the midcUe car alone. There was no one
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else in the car at that time. I asked her was she going to 1·eride and she said, "No. I hurt my head," and put her hand
back there, and I looked there and I looked at it and there
was a small knot something· like that size (indicating). I
said, '' Come on and I will take you to the office,'' and she got
out and I walked with her to the office.
Q. What else did she say to you, if anything, concerning·
the manner in which she hurt her bead f
A. I.didn't hear her say anything about that.
Q. Did she say anything to you concerning· the iron bar in
front of the seat¥
A. No, sir. I didn't hear anything about that.
Q. She didn't say anything concerning it to you f
A. No.
Q. How long lmve you worked at that ride, Mr. Tatum f
.A. Five years.
Q. In that capacity f
A. Yes.
Q. Have you ridden, yourself, on the device frequently, or
not?
A. I have rode it quite a few times.
Q. Vv as it while you. walked over to the office with M:rs.
Drudge that Mr. Bann made an inspection of the
page 169 ~ bar, etc., or were you present when it was made?
A. No. I was at the office at that time.
Q. Do you know anything about whether the car went out
immediately on another trip?
.A. The car was setting there when I left and when I came
back the car was down below at the loading platform and
passengers were loading in.
Q. That would be for another trip f
A. Yes, sir.
Q. Mr. Tatum, in the five years that you have worked there
have you known of any passenger who claimed to have been
hurt by reason of the bar not being locked?
.A. No, sir.
Q. I suppose the jury will be able to see the bar about as
well as it can be described, will they noU
.A. Yes.
Q. Can you tell us generally what it is 1
.A. The way the bar sets on the car·?
Q. Yes .
.A. On the very front of the car it has a rod running all
the way across to the right-hand side. On that side it has
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another bar running- the whole length of the car, and in the
:tniddle of it, each car....:.....there ai'e three little cars in the train,
and in the middle of that there is attached to a
page 170 ~ bar running· down on the side of the car. Right
where the foot sets in the car on both sides there
is a little trip that sticks out about, I would say, three or
four inches, something 1ike that, and the rod extends on down
to about two or three inches from the wood part of the track.
It has two pins, a top pin and a bottom pin, with springs attached on the outside. vVhen the car goes aroirnd into the
well it has a trip on the side of the trµck that projects out
that hits this piece as it goes by that flips that ,and i·eleases
it at the foot of the car where your feet ate. That in hirn
releases it and drops it down throwing the bar pin in place
and the pin slides hi. Around about 20 feet further it has
another device, tlle same as this, and if this first device
doesn't w·ork the other one will. When the car goes around the
ride and comes back to about 30 feet up from where the operator is standing, there is another device that sets up something like that (indicating). ·when the car comes in this brtr
that extends on down to the track J1its this thing that is i_;.tationary there and pushes it up caush1g· the pin to go back by
releasing the bottom pin and throwing the other in place.
Q. That does the reverse of what the device at the beginning· of the trip docs?
A. Yes.
Q. Concerning the trip on which Mrs. Drudge rode, do yort
know anythirtg about the starting· of the trip
page 171 ~ concerning· the position of the bars wheti the car
left?
A. When she started off the bai·s was in an up position, when the train starts. It is in position like that (indicating). It sets up like that. When it hits the trip the bars
drop down over a person's lap, I would say something about
in that angle (indicating·), about six or seven inches with a
smaller person. ·with a larger person the bar would probably be on their lap.
Q. Do you know whether it did that on this particular trip?
A. When the car went around and started up the hill all
the bars were down.
Q. "\Vas that in your vision and clid you see it?
A. Yes, sir, that is right.
Mr. Ashburn: You may inquire, l\Ir. ~ixey.

j

!

~
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CROSS EXAMINATION

By Mr. Ri4ey:
• Mi'. Tatum, I understand from you that it was your duty
to check a1id see that everything was all rig·ht with the car
just befo1;e starting off and after it was loaded f
A. No, it was not my duty, but I could look and see if it is
·
in propei· operating order then.
Q. It is not your duty f
A~ No;
page 172 t Q. You have no other duty to perform except
to take tickets from rerides ?
A. I would have to see that more than two people don't
get hi one seat.
.
Q. Do you have any duty to pe1~form with ref etence to the
tocking- device?
·
A; No, sir.
_
Q. You ddrt't have anytbing to do with seeing whether the
bars are propetly locketl, or noU
A. You can see that. The bars will riot conie down......:..
Q. I say do you liave riny duties to petform in that respect?
A. No.
Mt. .Ashlnirn: I thiiik you cut him off.'

By Mr.

Rixey:

Q. Have you anything else you want to say?
A. You said if t1:iere wris ariy duty. If you are referring
to the bars coming down, they will not coine down until this
piece on the side of the car is tripped, releasing the pin.
Then it will come dovin.
Q. The bar is riot supposed to come down until it is b1·ought
down by this trip?
A. By that trip, or by my taking my foot and kicking it.
Q. Was it your duty to take your foot and kick it?
A. I have never been informed to do that.
page 173 ~ Q. What f
A. I have never been informed to do that.
Q. Why do you say you either take your foot and kick it
or trip it!
_
A. I have natl occasion to kick it down myself quite a few
times on account of small children riding in the car.
Q. I don't quite understand the difference between you and
Mr. Martz. Mr. Martz says, if I understand it, and Mr. Bann,
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that in order for this trip to lock the bars when they go by
the tripping device it was necessary for the bars to be pulled
down. You say tl1a t is not so Y
A. They will come down if the bars are lying in the right
position there. The weig·ht of it-some are slig·htly heavier
than others. You can put your hand on it and it will go down.
Q. I understood this other gentleman to say that in order
for the tripping device to properly lock the bar in place is is
necessary for the bar to be pulled in a downward position at
the time that the car goes by the tripping device. You say,
as I understand it, that it is tl1e tripping device that pulls the
bar down to lock it?
A. No,. I didn't say that, I don't think.
Q. You agree with them that in order for the locking device to ope~ate the bar must be pulled in the low lap position
· before it bits the tripping device; is that right 1
page 174 ~ A. It won't come down before it hits the tripping device and until the one on the car has been
pushed in, which the tripping device does. ·when you release
the pin the bar comes down.
Q. Do you understand what I am getting at, Mr. Tatum!
A. I evidently don't.
Q. These gentlemen I have referred to, Mr. Bann and Mr.
Martz, as I understood their testimony, said that when the
bar was not pulled down to the lap position, low position, before or at the time that the car passes the tripping device, it
will not lock. Is that your understanding!
A. Let me ask you this : You mean before the car passes
the tripping· device if the bar is down it will not lock¥
Q. It will lockt
Q. But if it is not down it won't lock¥
A. If it is up it won't lock before it goes by the tripping
device.
·
Q. Yes.
A. If it is down it will lock.
Q. Yes?
A. That is right.
Q. That is correct t
A. Yes.
Q. So it is necessary for the bar to be in a
page 175 ~ down position at the time the car strikes the tripping device in order for the tripping device to
lock the bars?
A. I didn't say that.
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.By the Court :
Q. If the bar is held up at the time it passes the tripping
point, would it lock l
A. No, ~ir, it would uot lock.
Q. That is what l -think he wants to know.
·
A. Yes, sir.
By Mr. Rixey:
Q. Did you notify :Mrs. Drudge or ~ny of the other passengers on that particular trip before the car started up that it
was necessary for them to have the bars clown in the lap po~,;ition when it went ·by the fripph1g device Y ·
·
A. I don't know as I did. If someone asks me about it,
someon~ who had 11ever rode it, and they occasionally do
sometimes ask me about wh~t tq do· and I s~.y, '' Hold your
hand on the bar when it goes over the trip."
Q. Can you say you did notify lier, or did ~ot Y
A. I wouldn't say I did, qr did, not.
Q. You may have clone so f
A. I may have done so?
Q. You do quite frequeittlY; is that right?
A. Yes.
Notify people 1
page 176 ~ A. Yes.
Q. But whether you <lid it on this pa1·ticular
· ·
occasion, yoq don't know f
A. Whether I did I don't know.
Q. But you did know it was necessa:i:y for the bar to be
in a dpwn pQsition to lockt
A. Yes.· I ,vould say when you go by the trip it will come
down. If yo~ ju~t hold Ol1to the bar you will be all right.~
Q. When did ·you first learn that tµis bar didn't lock in this
seqt with Mrs. Drudge?
A. I didn't learn that it didn't lock.
Q. vVl~en djd yo11 first lea1~n t~at she claimeq. itt
A. In the Court room here.
Q. In the Court room here for the first time?
A. Yes.
Q. The first time you learned that that is her claim ·was
today?
A. Yes.
Q. A:p.d yet you are able to testify that when that lock went
11P the inclin~ with Mrs. Drudg·e the bar was down in the low
position?
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A. Yes.
Q. You are able to say that?
A. I am able to say it, yes.
page 177 ~ Q. Although your attention had n~t bee1~ calle~
to a claim to the contrarv from the time this accident occurred, last August 15, down· to yesterday?
A. That is right.
Mr. Rixey: That is all.
Mr. Ashburn: Stand down, Mr. Tatum.

ALBERrr MILLER,
called as a witness on behalf of the defendants, having been
firs'·t_ duly sworn, testified as follows:
Bv '.Mr. Ashburn:
'Q. Mr. Miller, you are a brother to Mr. Sam Miller, who
testified yesterday?
A. Yes, sir.
Q. Do the two of you operate this Sky Rocket at Ocean
View Park?
A. Yes, sir, one of my duties.
Q. How long have you been at that park?
A. This is the seventh year.
Q. You have heard the amusement device described, the
bars and the instruments?
A. Yes.
page 178 ~ Q. Is there anything you want to add to that
description?
A. Yes. That bar doesn't seem to be getting across here.
When it is in an up position it is in a locked position-it is in
your lap. When it is up it don't wobble but it is locked, and
also locks in the bottom position. If the bar was up it would
be rigid and in a locked position. ·when it goes down in the
lap it locks you in the seat. It doesn't wobble all over the
car as some people want you to believe.
Q. What was the improvement intended to accomplish?
A. What?
Q. What was the improvement intended to accomplish¥
A. We had sailors that were in the war and they didn't
know whether they were coming· back, or not, and they used
to sit on the back of the seat, raise up, stand up, and raise a
hullaballoo, and it was to lock them in.
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Q. It was intended to keep them from standing· upf
A. That is exactly what it was.
Q. Have the cars been brought out of shelter for this sum..
mer's operation?
A. Yes. We are starting next week, but we have to paint
them and get them in shape.
Q. Are they in the same condition now they were last
August 15 except for additional painU
pag·e 179 ~ A. Except for additional paint they are identically the cars. Maybe the bottom wheel would
be worn down a little bit.
Q. I imagine you go over them every spring?
A.. Every spring we go over them. Every spring we make
a thorough examination.
Q. Mr. Miller, there were some questions asked Mr. Bann
by Mr. Rixey concerning the frequency of replacement of pins
in the bar device on these cars. What have you to say about
the frequency of the replacement of the pins?
A. All I know . is I buy pins from the Richard Machine
\Vorks, and we haven't bought more than two dozen pins during any season and· that is for all nine cars, and we have BOID.Ji
left over to start the season with this ·year. They wear very
slowly. It is a steel pin.
Q. What is the frequency of inspection of that device during the operating season?
·
A. They are inspected every morning thoroughly. Mr.
Bann looks at the cars and inspects them thoroughly every
morning. I have three other workmen who walk the ride before it actually starts operation. I am there most every morning.
Q. What portion of the year is this amusement device in
operation?
A. Five months, and some years when Labor Day comes a
little late it is five and a half months a year.
page 180

~

CROSS EXAMINATION.

By Mr. Rixey:
.
.
Q. Mr. Miller, you don't have charge of the mspechon of
these cars, do you?
A. I don't have charge of the inspections but I am the general boss of the park and I make sure they are done.
Q. Mr. Bann is in charge of the inspection, isn't he?
A. Yes, he does the inspection, but I am right there with
him.
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Q. Are you tµere every momi11g on his inspections?
A. I am there from nine o'clock in the morning until nine
o'clock at night sev~n days a week.
Q. Are you there when he puts the pins in¥
A.
Q.
A.
Q.

Yes.
How many pins do you put iµ 1
I don}t pµt them in.
It is n¢f!~ssary to p~t sptjngs iµ to make them operate¥
4. Yes,. from top to botto~.
Q. Hqw pften do you have to replace the springs f
A. Very infrequently.
·
Q. Very infrequently¥
A. Infrequ~ntly.
Q. Infrequently¥
A. Yes.
page 181 ~ Q. So you think Mr. Bann is wrong when he
first sllid he put in l}ew pins one or hvo a day f A.. He didn't say that, ~nd he don't put them in.
Q. That is w4&t he said at first.
·
4. N q, he do.n 't. H~ dqn 't put in on~ or two a day.
Q. 'rhat is wpat h~ saiq ~t first and t~eµ be changed it and
said abollt thr~e ti~es a wee~. YptJ µeard t4at, didn't you I
· A. I heard him say three times a week, but I don ~t thhik he
lias to put th~m i11 as frequ~ntly as tp~t.
Q. Your judgment is it takes abo~t two dozen pins per season?
A. Yes.
Q. !Ipw mimy wpelrs clo you opera teT
A. Normally 26 wee~$, and ~3 sorµ~ f:leasons.
Q. How many cars were you operating on this particular
occasion Y
A. If it was on Sunday it was two complete trains of thre~
cars each. We lo~k one whil~ the other is running.·
Q. I believe it wa~ sµid th.ls was 011 a S-qnday, th~ 15th of
AugusU
A. If it was a slpw day there may have been one in reserve
on the platform and not in use.
Q. Was it a slow day¥
A. I don ~t :rem~mber the day.
nage 182 ~ Q. It would not be a slow day, Sunday, the 15th
of Aug-pst, wo11ld it?
A. If it raiµecl it woulq be.
Q. ·what?
A. If it rained it wcmld be a slow clay.

Bertha P. Drudge v. Eleanor B. Cooper, et als.,

125

Albert Miller~

Q. You don't know whether it rained, or noU
.A. I don't remember the day at all.
Q. When did you first learn that it was claimed by :Mrs.
Drudge that her trouble was due to the failure of the locking
device?
.A. I may have heard of that; I don't know. I don't remember that whole incident and it was so inconsequential so far
as knowing· that much of it. I didn't hear much about it.
Q. You are being sued for $25,000.00 and you say it was
inconsequential 1
.A. I am not being· sued.
Q. Your company is 1
A. Yes.
Q. The matter was so inconsequential to you.A. She didn't sue me that day.
Q. I will ask you when you knew she was claiming you were
guilty of neglig·ence in the failure of that locking device?
When did you first learn it?
A. I may have learned it after the park closed.
page 183 ~ Q. Do you know when you learned iU
A. No.
Q. You don't know 1
A. No.
1\Ir. Rixey: That is all.
:M:r. Ashburn: Your Honor, we rest.
The Court: Is there any rebuttal¥
:M:r. Rixey: Your Honor, we would like to have the opportunity of presenting Dr. Vann and Dr. Reed. They were
summoned by us and they have not been here during a time
when we have had an opportunity to put them on.
The Court: Are they here now?
].\fr. Rixey: They were summoned. ,Vhether they arc
actually here, I don't know.
The Court: Have you had any contact with them in the
last 24 hours 1
Mr. Rixey: If your Honor will give us the privilege of putting them on right after the luncheon hour, I think it will be
all right. Is there any objection to putting them
page 184 ~ on, Mr. Ashburn f
Mr. Ashburn: I don't want to be in a position
of objecting. We, as you kT10w, have asked that the jury be
permitted to view this place. If your Honor sees fit to adjourn i:iow, it is all right with us.
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The Court: It is the Court's idea that all the evidence
should be in before the view is had. vVe generally adjourn
between one anq two.
Mr . .Ashburn: I mal{e 110 objection. I will ask tl1e Court
to regulate it as it seems proper.
The Co-urt: Do you l1ave any other testimony?
Mr. Rixey; I want to p·ut :Mrs. Drudg·e 011 for a few questions. I think probably her testimony would come more properly after th~ cl.octors had testified. It is with 1 efenmce
larg·ely to the actual injury itself.
The Court:
ould that he rebuttal? You have rested your
case as to your testimony in chief.
l\fr. Rixey: Something has been said by Dr. Whitmore
with reference to artbritis and I ·want to cl1eck up on that,
and one gentleman said it was a littl~ bump about the size of
that (indioati:ng) on the side of th~ head.
Mr. Ashburn: She testified fµlly concerning
page 185 ~ those things.
The Court : I think she testified as to the size
of the bump originally. There is no use to enciunber the
record with additional testimony if she said that. The doctors would not know they were· supposed to b·e lwre if they
were not here yesterday or today.
M:r. Rixey: They were summoned for their attendance yesterday, and during the regular time whim th~y would be
called they were called and weren't here. I don't know why,
unless the doctors thi:p.k they E!re privileged characters. I
mig·ht say I asked Mr. Roper today in the hall whether or not
he was going to have Dr. Reed and Dr. Vanil bere and I under~tood l\fr. Roper to indicate that he probably thought he
woulq.. I may be mistaken &bout that, but he probably
thought he would. I may be mistaken abol.lt that, but that is
my understanding.
]\.fr. Jlop~r: I believe, if yoµ will i1ecall, I told you I didn't
know whether they would, or not, hut they both were served
with subpoemis,
The Court: No point was made of it at the time of the beginni~g of th~ case. It was up to counsel to get them here.
·
You pr~fer not to put th~ lady on until the docpage 186 ~ tor~ fostify?
Mr. Rixey: I would like to have that privilege.
Th~ Court: The Court will recel?s until two o'clock. In the
meanwhile you hll,d better get th~ doctors here. We are not
g·oing· to d~lay it because of their absence.
1
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Thereupon, &t
two o'cloQk p. m.

12 :20

page 187}

.AFTERNOON SESSION

p. m., an adjourniµ.eIJ.t was taken to

1\fet at close of recess.
Present: Same parties as heretofore noted.

Mr. Ra.ey: If yonr Honor ple&~e, Dr. Vann's office told me
be was not availabl~, ~nd Dr! Reed told me that he had m&de
a.n appointment for &n operation ~i1d it wo-qld be very inconvenient for him to ~om.e, so w~
go ahead.

wm

BERTHA P. DE,UDGE,
the plaintiff, recalled f9r furt4.er e~~ll}ip.atiop., testified in rebuttal as follows:

By Mr. Rixey:
Q. Mrs. Drudge, you have heard Dr. "Whitmore testify to
his interpretation of some X-rays that he took of you on August 15 ~rnd 16?
A. Yes.
Q. Did Dr. Whitmore examine you at ~my time t
page 188 }A. I had never s~~n Dr. Whitµiore b~fore in
my life.
Q~ Have yoµ ev~r suffered wjth any ai·thritis before this
a.cciclent, so f~r ~s your knowledge goes?

1\.. So f~r aij-

:M:r. Ashburn: Objected to. It is not rebutt~l. She testi-

fied to that on direct ~xarnina tio11~
Mr. lli~ey: I c~n 't reniernb~r llll of the details, or whether

J ~sked her a.bont that,

pr 11ot.
Th.e Co-qrt: Tb~ cro~s ~xamination developed that.
l\{r. .Ashburn: He &sk~d ber whether she h&d ev~r had any
prior trouble with her neck or low back, and she said no.
The Court: 'l'hat was her te~timony, I think.

By Mr. Rix~y:
Q. You ~lso lle~rcl, l believe, Dr. Sheppard say that you
told him upon one occasion that you bad g·one to see an eye
doctor, aIJ.d I don't recall wlwther it was in North Carolina
or South Carolina.
·-· A. It was.North Carolina, and I told him the first time I
went to Dr. Sheppard's office.
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l\Ir. Ashburn: I obiect to that as not being rebuttal testi-

mony. Rebuttal testimony must be something in
page 189 ~ contradiction of what has been said.
The Court: That has been brought out by your
side. Dr. Sheppard was her witness.
Mr. Rixey: All right, sir.
By :Mr. Rixey:
Q. I will ask you whether or not at any time before you
started upon ·this ride any attendant gave you any instructions whatever· with reference to the position you were to
have the bar in when the car went down to the place where it
tripsf
A. No, sir, no one said anything.
Q. Did they give you any instructions whatever!
A. No, dicln 't open their mouths.
Q. Did anyone g·ive you any instructions as to whether you
should be relaxed and not rigid¥
A. No, sir.
l\fr. Rixey: I believe that covers everything in rebuttal.

Mr. Ashburn: No questions, your Honor.
Mr. Rixey: We rest.
The Court : Both sides rest f
Mr. Ashburn: Yes, sir.
page 190 ~ The Court: Gentlemen, counsel have requested
the Court to permit you to have a view of the car
and the situation generally where this accident is alleged to
have occurred. The City Sergeant will transport you there
and return you to Court.
Mr. Rixey: I understand that there are three of those
trains in condition for operating at different times. I think
it would be advisable-I don't know wbich one was involved,
but I think someone ought to ascertain which car was involved and tbat is the car that should be seen by these gentlemen.
The Court: Do the cars have any designation to distinguish
them one from the other Y
Mr. Miller: Not particularly, but I believe this is the car
because it is the one that is normally used all the time.
The Court : Are all three there ·J
Mr. Miller: All three are there, but there is one painted
and one in process of being painted. One hasn't been touched.
The Court: The bars are the same¥

Bertha P. Drudge v. Eleanor B. Cooper, et als.,

129

:Mr. l\filler: Yes, sir.
The Court: And all of them are availablei
Mr. Miller: Yes, sir.
page 191 ~ The Court : And all in the same condition as far
as the bars are concerned f
Mr. Miller: Some of the cars a re taken apart. A wheel
.might be taken off, but I think they are about ready to go.
One is ready to go, and the cross-rods, etc., don't have to be
removed. They are there as they were.
1Ir. Ashburn: They are all identical when they are completely assembled. All we want the jury to see is as to how·
it operates.
Mr. l\iiller: I would like for them to designate which car
they want the jury to see, if possible.
The Court: If they are unable to do it, all they can see iR
what is there regardless.
Mr. Rixey: If your Honor please, may I go myself to sen
what is to be seen t
The Court: Yes. I will caution you gentlemen not to discuss anything there with anyone at all. Just have a view of
what is there. You may examine any part of the car, but do
not take any directions from counsel or anyone else.
Mr. Ashburn: If Mr. Rixey w·ants to go, :M:r. Roper will go
with him.
rrhe Court: vVe will recess until the jury repage 192 ~ turn.
(Thereupon, the jury was taken to view the cars and subsequently returned to the Court room.)
The Court: Gentlemen, I take it both sides have rested Y
Mr. Ashburn: I have a motion, your Honor.
The Court: Gentlemen, step into the hall until you are
called.
( The jury retired.)
Mr. Ashburn: May it please your Honor, the defendants
move to strike all of the testimony for the plaintiff in tllis
case upon the grounds tliat it does not show any state of facts
upon which a verdict cou1d be sustained by the Court. To
deal with it very briefly, what the pluintiff claims is, as stated
by the lady herself as a witness in her own behalf. She said
first she was familiar with the amusement devices of this
kind and had ridden on roller coasters many times prior to
this date, and in addition she said she had ridden on this specific roller coaster several times prior to this date, and she
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mentioned some of those times but I don't recall the dates at
all. She said she had ridden on this roller coaster when the
devices were the same as thev were on the 15th
page 193 ~ day of August, 1948.
··
She said that on that day, Aug-ust 15, 1948,
when the car under power reached the top of the incline and
started down the first incline, that being the most abrupt one
on the course, that she was conscious of the fact that the bar
that has been so often referred to here, which is stationed
above her lifted. She is here in a sitting position and the
Lack of the seat in front of her was moving forward and pulling forward, and that as a consequence of that she thought
by the time the car got to the bottom she was not in a standing position but in a semi-standing one. She was up from
the seat. She said that when the car started up the next incline she was thrown backward in the scat and her head
struck something. She thought it was the back of the seat
upon which she had been sitting, and she attributed her injuries to the failure of the so-called bar to lock in a downward
position and that it moved, as she testified, from a horizontal
position forward during the course of the car going down this
incline. That is the plaintiff's testimony.
The uncontradicted testimony for the defendants is tllat
this device is similar to many other devices in
page 194 ~ use, that the bar arrangement in these cars is an
approved arrangement which is in use by other
operators at many locations. The testimony of the defendants further is that the component parts of the bar device on
these cars are subject to reg·ular daily inspection, that they
received such daily inspection, and the inspection in this instance did not indicate any worn part or anything out of
place or out of order about this mechanical device, or anything that required fixing on the very morning of the same
day on which the plaintiff took her ride. The testimony, un.:
contradicted, is further that immediately after her ride it was
inspected and nothing was found to be out of order in the
device.
· Your Honor knows that under the general law that neglig·ence, which is particularly applicable to an alleged happening of this kind, the defendants are not liable for what tnay
happen sometimes, but they are liable only for a foreseeable
consequence; that is to say, for a happening which was reasonably or probably to be expected to happen, and if, by the
exercise of reasonable care, there is not broug·ht home to
them the fact that this bar might fail to work,
page 195 ~ probably will fail to work, then there is no liability in the premises.
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The cases are many on that. There are literally 30 or 40
in number, but the principle is very succinctly stated in Firzt
v. Capitol Park Realty Co., decided in 1923 and reported in
120 Atl., page 300. In that case the plaintiff was a patron of
an amusement device which was not a roller coaster but an
airplane swing·. The same principle of liability go.verned.
The allegation was that the supporting arm which the passengers were entitled to anticipate they might use for a support had become detached in the course of the ride. The
plaintiff's weight against it had caused it to break off, thus
depriving her of any support whatever. There was a verdict
for the plaintiff below and it was reversed on appeal for the
same reason which we assign in this case, namely, that it was
a customary device, in customary use, an approved type, and
that it had received inspections at reg'Ular , customary intervals, and that the inspection had not indicated any inefficiency
in the functioning· of the bar. I will read from paragraphs
three and four of the syllabus (reading).
The same principle has been applied in Virg·inia in actions
against railroad companies where the defendant
page 196 ~ owed the plaintiff a higher degree of care, in
cases involving mechanical failures, as in Stephen,s v. Virginia Electric & Power Company, 184 Va. 94,
Virginia Electric <t Power Company v. Lowry, 166 Va. 207,
and Roanoke Ra.ilway Com,pany v. Sterrett, 108 Va. 533. The
case in 108 Va. 533 is the underlying authority in Virginia,
and that was an accident involving a bridge failure. The
bridge fell throug·h while a public carrier ·vehicle was passing
over it. Testimony for the defendant was that this bridge
had been constructed in accordance with recognized principles by a manufacturer, that the component parts of the
bridge and the materials used were of good quality, that the
bridge was inspected at regular intervals and that there was
no reason to anticipate from such inspections that it was of
insufficient strength, and the defendant had no notice and was
. not chargedThe Court: Right at that point, the witness, the gentleman
who said he was 55 or a little older, was in charge of the
apparatus and he and Mr. Tatum testified that they had to
put off the run several of those cars because of failure in this
respect?
Mr. Ashburn: I think your Honor is referring
page 197 ~ to the witness Bann. He said there had been previous complaints, not very many, but some each
season about the bar not being locked in position, but he knew
of no instance in which anyone had ever been hurt by such
happening.
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The Court: Did he say they put them aside for something
to be done to them 1
:M:r. Ashburn: He said in each of those instances he had
found some mechanical deficiency which required remedy,
and it was put aside and remedied.
The Court: The evidence in this case is that after the accident occurred it was inspected and found in normal condition.
Mr. Ashburn: An automobile manufacturer building· a car
is required to equip it with safety devices which are standard
and commonly .•u~cd. If the devices with which the car is
equipped suddenly-fail without any unforeseeable reason, the
manufacturer }s not responsible for it. The mere fact that
on previous occasions some passengers had reported the bar
would not lock down would not make the clefendants liable
for a later occurrence if they did what a person would do
unaer similar circumstances, immediately inspect the device
and if they could find anything out of order to put it back in
operating· condition at once. They are only repage 198 ~ quired to exercise the same degree of care that
any other person would be required. The testimony is undisputed that that was done by these defendants.
We say that if all the plaintiff has stated in her testimony be
accepted as facts, she has not made out a case of negligence
against these defendants, and we move to strike the evidence ..
(The motion was argued at length by counsel.)
The Court: The Court will overmle the motion and let you
go to the jury so that if the Court should set the verdict
aside you will not have to have a retrial.
Mr. Ashburn: "\Ve except, if your Honor please.
Thereupon, at 4 :30 p. m., the jury was adjourned to April
8, 1949, ten o'clock a. m.
page 199 ~

Norfolk, Virginia, April 8, 1949, 10 :00 o'clock \
a. m. l\fet pursuant to adjournment..
Present: Same parties as heretofore noted.
INSTRUCTIONS

Plaintiff's Instruction No. 1 (Granted as amended):
''The Court instructs the jury that if you believe from the
evidence that the plaintiff was a passenger for hire on the
roller coaster operated by the defendants, then the defend-
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ants o,ved to the plaintiff the duty of using reasonable care
to prevent injury to the plaintiff.
''If you believe from the evidence that the defendants
failed in such duty as above stated, they were negligent; and
if such negligence was the proximate cause of the plaintiff's
injury, without contributory neg·ligence on the part of the
plaintiff, your verdict should be for the plaintiff.''
Plaintiff's Instrnction No. 1 (Refused as offered):

''The Court instructs the jury that if you believe from the
evidence that the plaintiff was a passenger for hire on the
roller coaster operated by the defendants, then the defendants owed to the plaintiff the duty of using reasonable care
to prevent injury to the plaintiff. The quantity
page 200 ~ of care required of the defendants depended upon
and was commensurate with the likelihood of
harmful consequences to the plaintiff if adequate care was
not used.
''If you believe from tl1e evidence that the defendants failed
in such duty as above stated, they were negligent; and if such
negligence was the proximate cause of the plaintiff's injury,
without contributory negligence on the part of the plaintiff,
your verdict should be for the plaintiff.''
l\Ir. Rixey: The plaintiff excepts to the action of the Court
in refusing Instruction No. 1 as offered and excepts to the
amending of that instruction by striking out the second sentence of that instructi_on as offered, which second sentence
reads as follows:
"The quantity of care required of the defendants depended
upon and was commensurate with the likelihood of harmful
consequences to the plaintiff if adequate care was not used.''

It is submitted that if the measure of degree of care on the
part of the defendants in this case was reasonable care, that
reasonable care should be commensurate with the likelihood
of danger involved, and the jury should have been so told.
page 201

~

Plaintiff's Instruction No.
amended):

3

(Granted as

"The Court instructs the jury that if you believe from the
evidence that the plaintiff became a passenger for hire on the
roller coaster operated by the defendants, then the plaintiff
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had a rig·ht to assume that the car was equipped with reasonable safety devices and that they would operate properly
commensurate with the danger involved. In the absence of
knowledge or warning· of clanger, she was not required to be
on the lookout for it.''

Plaintiff's lnstritction No.

3

(Refused as offered):

'' The Court instructs the jury that if you believe from the
evidence that the plaintiff became a passenger for hire on the
roller coaster operated by the defendants, then the plaintiff
had a right to assume tlJat the car was equipped with reasonable safety devices and that they would be operated with
proper care for her safety, commensurate with the danger
invohred. In the absence of knowledge or warning of danger,
she was not required to be on the lookout for it.''
Mr. Rixey: The plaintiff excepts to the refusal of the Court
to grant Instruction 3 in the form offered on the ground that
the instruction correctly states the law as offered. The Court
did grant the instruction after amending same, but it is submitted that the instruction should have been
page 2oi ~ given as making the matter clearer as originally
offered.

Plaintiff's Instrwction No.

4 ( Grant eel

as arnendecl) :

'' The Court instructs the jury that if you find for the plaintiff you should assess her damages at such sum as will fairly
compensate her for all the damages and injuries sustained,
taking into consideration the following items:
(1) The pa.in, suffering and inco1wenience to which the
plaintiff has been subjected and probably will be subjected
in the future as the result of her injury.
"(2) The value of her time lost by the plaintiff from her
work as the result of her injury.
'' (3) The expenses to which the plaintiff has been subjected and probably will be subjected in the future as the result of her injury.
"(4) The physical injuries according to their extent.''

Plaintiff's Instruct-ion No.

4

(Refusecl as offered):

'' The Court instructs the jury tba t if you find for the plaintiff you should assess her damages at such sum as will fairly
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compensate her for all the damag·es and injuries sustained,
taking into consideration the following items:
"(1) The pain, suffering and inconvenience to which the
plaintiff has been subjected and probably will be subjected
in the future as the result of her injury.
page 203 r "(2) The value of her time lost by the plaintiff
from her work as the result of her injury.
"(3) The expenses to which the plaintiff has been subjected and probably will be subjected in the future as the result of her injury.
'' (4) The physical injuries according to their extent and
probable duration.''

l\f r. Rixey: The plaintiff excepts to the action of the Court
in refusing Instruction 4 as offercd and in amending the same.
It is submitted that the instruction was correct as offered and
applicable to the facts of the case as offered.
Mr. Ashburn: The defendants except to the action of the
Court in granting any instructions offered by the plaintiff
upon the contention that the defendants' motion to strike the
plaintiff's evidence should have been sustained and upon the
contention that there is no evidence in this case upon which
the Court could sustain a verdict in plaintiff's favor.
The defendants object and except to the action of the Court
in granting· Instruction 3 of the plaintiff upon the g-round that
under the evidence in this case the instruction
page 204 ~ was misleading·, that it does not contain a correct
statement of an applicable legal principle and
that it should not be given in this case.

Defendant's lnstntction No. D-1 (Granted):

"The Court charges the jury that the basis of the recovery
soug·ht in this action by the plaintiff against defendants is
negligence. In order for the plaintiff to recover, the jury
must determine from a preponderance of the evidence before
them that the defendants, their servants or employees, were
guilty of negligence in the operation of the device in which
the plaintiff was riding at the time she claims to have been
injured; and further that such negligence was the proximate
cause of the 1njury sustained by the plaintiff. No presumption of negligence arises from the mere operation of an
amusement device for which a fee is charg·ed, nor does the
mere fact that the plaintiff was injured of itself give rise to
any presumption of neglig·ence on the part of the defendants.
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In other words, the plaintiff assumes the risk of obvious dangers inherent in the amusement device arising from its normal operation. It is not sufficient that you should consider
such negligence on the part of the defendants as being possible, or even probable, for the defendants are presumed to
be free from negligence and such negligence must
page 205 ~ be established by the plaintiff, u_pon whom rests
the burden of showing this by a preponderance
of the evidence, and unless this burden is fully met the verdict should be in favor of the defendants.''
Mr. R.iiey: The plaintiff excepts to the action of the Court
in grantiµg Instruction D-1, granted at the request of the defendants~ ou the following grounds:
(1) While negligence of the defendants cannot be presumed from the mere fact of an injury, yet an injury may
occur under such circumstances as will warrant an inference
of presumption of negligence under the res ipsa loquitur doctrine. It is submitted that the circumstances of this case are
such as to make applicable the res ipsa loquitur doctrine and
the instruction is in error in that respect.
( 2) There is no evidence in the case to justify the sentence
of the instruction with reference to the assumotion of risk. It
is misleading and has no application.
~
(3) The law on the burden of proof is erroneously stated.
The statement in the instruction that it is not sufficient that
the jury consider such negligence on the part of the defendants as "probable or even more probable than
page 206 ~ not'' is in error and misleading.
(4) In the last sentence the word "fully"
should be stricken out.
Defendants' I nstruotion No. D1-a ( Granted) :

'' The Court instructs the jury that if they believe from the
evidence that the amusement device operated by defendants
consisted of such appliances and mechanisms as are g·enerally
approved for use on similar devices, and that such mechanisms were regularly inspected by competent employees at
customary intervals, and that such inspection disclosed no
defects, then defendants were not guilty of any negligence
and the jury should find their verdict in favor of defendants.''
:Mr. Rixey: The plaintiff excepts to the action of the Court
in g-ranting Instruction D-1-a, granted at the request of the
defendants, on the following grounds:
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(1) The instruction fails to take in consideration the res
ipsa loquitur doctrine. The evidence shows that the bar was
designed to be rigid during the ride so as to be a stationary
support for the passenger, which was to be accomplished by
locking the bar in place before the start of the ride so that it
could not be moved up or down. Mrs. Drudge
page 207 ~ and her daug·hter, Shirley Perkins, testified that
on the ride in question the car was not locked but
was loose and moving. Inasmuch as all of the equipment, including the bar and locking device, were exclusively in the
control of the defendants, and the evidence shows that when
due care was used there was no failure to lock and under the
doctrine of res ipsa loquitur the law raises a presumption
that a failure to lock the bar was the result of negligence on
the part of the defendants, casting the burden on the defendants to account for that failure of the ba1· to lock on some
grounds for which the defend ants are not legally responsible.
The evidence fails to give any explanation for the failure to
lock other than the negligence of the defendants. The claim
of the defendants is that th~ bar did lock, not that it failed,
and the failure was due to some definite cause other than
the negligence of the defendants, therefore, the principle of
res ipsa loquitur applies. (Sec C. & 0. Railway Company v.
Baker, 149 Va. 549.)
(2) There is no evidence that tlie moving bar or locking
mechanism were generally approved for use on similar devices. On the contrary, the evidence shows that a rigid stationary and acceptable bar was necessary during
uage 208 ~ the progress of the ride for a safe ride.
(3) The instruction does not leave to the jury
the question of whether the inspectors exercised proper care
in ~aking their inspection.

Defendants' Instruction No. D-2-b (Granted):
"The Court instructs the jury that even if they believe
from the evidence that the iron bar in front of this plaintiff
did not remain in place on this particular ride, but by the
operation of gravity on the car and the plaintiff the bar came
forward as did the plaintiff, with the result that the plaintiff
was thrown backward and hit her head when the car reached
the bottom of the incline and started upward, yet unless the
jury further believe from tlle evidence that the defendants
knew, or by the exercise of reasonable care should have
known, that it was probable that its device would act in this
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manner it was not guilty of any negligence, and the jury
should find for the def endauts.''
Mr. Rixey: The plaintiff excepts to the action of the Court
in granting Instruction D-2-b on the grounds heretofore
stated and also on the ground that there is no application of
the foreseeableness doctrine in this case applicable to the
facts in this case.
page 209

~

Defendants' Instruction No. D-5 (Granted):

'' The Court charges the jury that the defendants are not
legally responsible for a consequence which is merely possible
aecording to occasional experience, but only for a consequence
which is probable according to ordinary and usual experience.
The natural and probable consequences are those which human
foresight can foresee because they happen so frequently that
they may be expected to happen again. The possible consequences are those which happen so infrequently that they
are not expected to happen again. The test of what is or is not
reasonable care is applied as to foresight and not in retrospect.''
Mr. Rixey: The plaintiff excepts to the action of the Court
in granting Instruction D-5 on the gTound _that this is a reiteration of the foreseeableness doctrine. It is submitted that
the defendants, if tl1ey were guilty of negligence, have no right
to avoid the effects of that negligence under the facts in this
case by a claim that the injury was not foreseeable. So far
as the foreseeableness is concerned, it is a reiteration of the
same proposition contained in the previous instruction.
page 210

~

Defendants' Instruction No. D-8 (Granted):

"The Court instructs the jury that the plaintiff assumed
any risks which arc usually present and incidental to a ride
on the skyrocket, and she was required to exercise reasonable
care for her own safety during the course of that ride.''
Mr. Rixey: The plaintiff excepts to the action of the Court
in granting Instruction D.-8 on the ground that there is no
evidence of any contributory negligence on the part of the
plaintiff in this case.
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Defendants' Instruction No. D-9 (Granted):

''The Court instructs the jury that even if they find from
the evidence that the defendants were guilty of negl~gence
and that the plaintiff is entitled to recover, yet nevertheless in awarding her damages, she is entitled to compensation
only for the results which the jury believe from the evidence
were proximately caused by and which resulted from the negligence of the defendants.''
Plaintiff's Instruction No. 2 (Refused):

"The Court instructs the jury that it was the duty of the.
defendants as operator of the roller coaster to see that the
car was equipped with the reasonable safety devices a'nd
properly working. If you believe from the evipage 210 } dence that the safety bar did not lock, and as a
result thereof the plaintiff was thrown around in
her seat· and in her effort to protect herself and child she
was injured, with out negligence on her part, you should find
for the plaintiff."
Plciintijf 's Instruction No. 2-a (Refused):

'' The Court instructs the jury that it was the duty of the
defendants as operator of the roller coaster to see that the
car was equipped with reasonable safey devices and to use
reasonable care to see that it was properly working. If you
believe from the evidence that the safety bar did not lock,
and as a result thereof the plaintiff was thrown around in
her seat and in her effort to protect herself and child she was
injured, without negligence on her part, you should find for
the plaintiff."

Mr. Rixey : The plain tiff excepts to the action of the Court
in refusing Instruction 2 as originally offered, and in refusing Instruction 2-a, which is the same as 2 with an amendment, on the grounds that these instructions correctly state
the law and should be given, and the instructions are not
covered by any other instructions given for the plantiff in the
case.
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page 212

~

Plaintiff's Instruction No. 5 (Ref1ised):

'' The Court instructs the jury th_at if you believe from the
evidence that reasonable care on the part of the defend ants
as the operato1·s of the roller coaster required them to provide a rigid bar for passengers to hold onto, and if you believe from the evidence that upon the occasion in question
the barJ~~~~ ~~ lock 3;nd by reaso1:1 thereof the plaintiff was
injured, wi:thout contributory negligence on the part of the
plaintiff, then you should find for the plaintiff.''
Mr. Rixey: The plaintiff excepts to the action of the Court
in refusing Instruction 5. This is a res ipsa loquitur instruction and is applicable to the evidence in this case and should
be given. The evidence shows that it is essential, and that
it has been recognized in the trade from the beginning that
the car should be equipped with a rigid, stationary or stable
bar to which the passenger could hold. Mrs. Drudge and her
daughter testified that upon the ride in question the bar was
not rigid, stable or stationary, but was loose and moving,
and that the condition of the bar was the cause of the injury.
It is shown that the bar was designed to lock in a rigid,
stationary and stable position by a locking device.
page 213 ~ All of the equipment, including the car on which
she was riding, the bar and the locking device and
the operation of them all are in the exclusive control of
the defendants, and it is also shown in the case that those
bars do lock when proper care is exercised by the operator
and that accidents and injuries similar to t}?.e one involved iu
this case do not occur. Under such circumstances and the
evidence in this case it is submitted that the doctrine of
res ipsa loquitur applies, and it thereupon became the duty
of the defendants to account for the failure of the bar to lock
for some reason or cause which would exclude neglig·ence
on the part of the defendants. In this case the defendants
have wholly failed to offer any explanation for the failure
of the bar to lock. Their defense is that the bar did lock.
however, Mrs. Drudge and her daughter testified that it did
not lock, and it is for the jury to decide the issue as to whether
or not the bar did, or did not, lock, and it is submitted that
under the doctrine of res ipsa loqidtur the plaintiff is entitled
to a presumption of negligence on the part of the defendants
by reason of proof of the fact that the bar did not lock.

Bertha P. Drudge v. Eleanor B. Cooper, et als.,
page 214

~

141

Plaintiff's Instruction N_o. 6 (Refused):

"The Court instructs the jury that if you believe from the
evidence that reasonable care on the part of the defendants
as the operators of the roller coaster required them to provide
a rigid bar for passengers to hold onto, and if you believe
from the evidence that upon the occasion in question the bar
failed to lock and by reason thereof the plaintiff was injured, without contributory negligence on the part of the
plaintiff, then the law raises a presumption that the failure
to lock the bar was the result of negligence on the part of the
defendants, and in the absence of a reasonable explanation
accounting for the failure to lock on some ground other than
negligence of the defendants, you should find for the plaintiff~''
Mr. Rixey: The plaintiff excepts to the action of the Court
in refusing to grant Instruction 6 on the same grounds as
stated with reference to Instruction 5.

Plaintiff's Instruction No. 7 (Refitsed):
'' The Court instructs the jury that where a person received injuries from some means or instrumentality in the
control of the defendant which does not ordinarily occur where
reasonable care is used by the defendant, and the injury occurs under such circumstances that the defendant
page 215 ~ should have the means of determining how it occurred and the cause thereof and the plaintiff does
not have this information, then, the jury may infer that the
injury was due to some negligence of the defendant. They are
not obliged to draw such inference, but may do so. And in
the absence of evidence satisfactorily showing freedom from
negligence may find a verdict for the plaintiff. But on the
whole case the jury must believe from the preponderance of
the evidence that the injury was due to the negligence of. the
defendant, before they can find a verdict for the plaintiff.''
Mr. Rixey: The plaintiff excepts to the action of the Court
in refusing Instruction 7 on the same grounds as stated with
reference to Instruction 5. This instruction is taken verbatim
from the case of Da1wille Community Hospital v. Linda
Thompson, 186 Va. 746.
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Plaintiff's Instruction No. 8 (Refused):

'' The Court instructs the jury that there is no evidence
in· this case of any contributory negligence on the part of
the plaintiff.''
Mr. Rixey: The plaintiff excepts to the action of the Court
in refusing Instruction 8 on the ground that there is no evidence of contributory negligence on the part of
page 216 ~ the plaintiff in this case and the jury should be
so told.
Plaintiff''.,; Instruction No. "X" (Refused):

'• The Court instructs the jury that it ,vas the duty of the
defendants in the operation of the roller coaster to exercise
a high degree of care and caution for the safety of the plaintiff and do all that human foresight could reasonably require,
consistent with its practical operation, to prevent injury to
the plaintiff.
"If you believe from the evidence that the defendants failed
in such duty and as a result the plaintiff was injured, your
verdict should be for the plaintiff."

Mr. Rixey: The plaintiff except to the action of the Court
in refusing Instruction '' X'' which was offered before any
of the other instructions for the plaintiff were offered so
that the Court could determine the deg-ree of care required
of the defendants. It is submitted that under the law the
defendants owed a higher ca re than ordinary care. There
are many authorities on the subject, one of which is Vivian
v. Fred Pearce, etc., 217 N. ,v. 374. It is submitted that while
I haven't been able to find any cases as applying to a roller
coaster, applying to the degree of care, it is submitted the law
is to the effect the operator of a roller coaster owes a higher
care, and an exception is taken to the refusal of this instruction.
page 217

~

Defendants' Insfritction No. D-2-a (Refused):

"The Court instructs the jury that the sole testimony relating to any supposed negligence by the defendants is that
when the car in which the plaintiff was riding was going down
the first incline, the iron bar in, front of the plaintiff was not
locked down and that the effect of the movement of the car
in a downward direction by the pull of gravity was to cause
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the plaintiff to move forward, and immediately the car arrived
at the bottom of t~e incline and started up, to move backward with the result that she struck the back of her head
on the back of the seat.
'' In that connection, the jury are instructed that even if
they believe from the evidence that the injury to this plaintiff occurred in such manner, it does not necessarily follow
that the plaintiff is entitled to recover because the defendant
is only liable for negligence, and it is not guilty of any negligence if its apparatus and device is of a type and character
customarily in use by those operating similar amusements, and
if defendants inspected the same for defects in the mechanism
at customary intervals through competent employees and had
found no defects."
Mr . .Ashburn: The defendants except to the action of the
Court in refusing Instruction D-2-a upon the ground that the
instruction contains a correct statement of a legal
page 218 ~ principle applicable to the testimony, and that the
defendants were entitled to the benefit of it.
Defendants' Instruction No. D-8 (Refused):

'' The Court instructs the jury that the plaintiff in this action
was required to exercise that amount of care necessary to
preserve her own personal safety which the circumstances and
conditions by which she voluntarily surrounded herself required of her, and if you believe from the evidence that this
plaintiff failed to exercise such care and that such failure
caused or contributed to the accident of which she complains,
then your verdict must be for the defendants in this case.''
Mr. Ashburn: The defendants except to the action of the
Court in refusing Instruction D-8 upon the ground that said
instruction contains a correct statement of a legal principle
applicable to the evidence in this case, to the benefit of which
the defendants are entitled.
I am going to modify Instruction D-1 to avoid any possibility of error. I have made it read this way:

''It is not sufficient that you should consider such negligence
on the part of the defendants as being possible or even probable for the defendants are presumed to be free from negligence and such negligence must be established by
page 219 } the plaintiff."
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I have stricken out "or even more probable than not".
Mr. Rix_ey:. Since dictating the exceptions, Instruction D-1
has been: amended by the Court to scratch out the words
'' or even more probable than not'', but leaves in the instruction the statement that the jury has no right to consider that
the defendants were guilty of negligence even if they believe
from the evidence that it is probable that they were guilty
of negligence. It is submitted that such statement is error.

page 220

~

. The instructions were read by the Court to the
Jury.
The case was argued by counsel.
The jury retired to consider its verdict and returned with
the following :
'' April 8, 1949.
''vVe, the jury, find for the plaintiff and set her total damages at Twenty-five Hundred Dollars ($2,500.00). G. A.
Thornton, Foreman.''
l\fr. Rixey : The plaintiff moves the Court to set aside the
verdict and grant a new trial confined to the quantum of damages on the grounds that the verdict so far as concerns the
amount is contrary to the law and the evidence and without
evidence to support it, and inadequate, and induced by erroneous instructions.
Note : The motion was thereupon overruled, to which action
of the Court the plaintiff, through counsel, then and there
duly excepted.
page 221

~

JUDGE'S CERTIFICATE.

I, Clyde H. Jacob, Judge of the Circuit Court of the City
of Norfolk, State of Virginia, who presided over the trial
of the case of Bertha P. Drudge versus Eleanor B. Cooper,
Marty T. Cooper, Rose C. Goldberg, Esther B. Cooper, Ben
N. Cooper and W. R. Aitken, individually and trading as
Ocean View Enterprises, in said Circuit Court of the City of
Norfolk on the 6th, 7th and 8th days of April, 1949, do hereby
certify that the foregoing is a true and correct transcript of
the trial of said cause, including all of the evidence adduced,
all of the exhibits offered in evidence, all of the instructions·
to the jury as granted and all of the instructions as refused,
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together with the objections to said instructions and the
grounds thereof, as well as all of the objections to the evidence, or any part thereof, offered, admitted, rejected or
stricken out, together with all motions and objections of the
parties, all rulings of the Court thereon and all exceptions of
the parties thereto, together with all other incidents of the
trial of the said cause.
As to the original exhibits introduced in the evidence, as
shown by the foregoing report, to-wit: Plaintiff's Exhibits
1 to 6, inclusive, and Defendants' Exhibit 1, which have been
initialed by me for the purpose of identification, it is agreed
between the attorneys for the plaintiff and the attorneys for
the defendants that they shall be transmitted to
page 222 ~ the Supreme Court of Appeals of Virginia as a
part of the record in this case in lieu of certifying
to the said Court copies of said exhibits.
I further certify that this certificate has been tendered to
and signed by me within the time prescribed by Section 6252
of the Code of Virginia for tendering and signing bills of
exception and certificates of record, and that reasonable notice
in writing has been given to the attorneys for the defendants
of the time and place at which said certificate has been tendered.
GIVEN under my hand this 19th day of May, 1949.
CLYDE H. JACOB,
Judge of the Circuit Court of the City of
Norfolk, Virginia.
A Copy-Teste:
CLYDE H. JACOB, Judge.
page 223
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CLERK'S CERTIFICATE.

I, w·. Robertson Haneke!, Clerk of the Circuit Court of
the City of Norfolk, Stute of Virginia, do hereby certify that
the foregoing is a true and correct copy of all of the testimony, exhibits, and other incidents of the trial of the case of
Bertha P. Drudge versits Eleanor B. Cooper, Mary T. Cooper,
Rose C. Goldberg, Esther B. Cooper, Ben N. Cooper and ,v. R.
Aitken, individually and trading as Ocean View Enterprises,
and that the original thereof and said copy, together with
the original exhibits therein referred to, duly initialed and
authenticated by the Judge who presided over the trial of
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the said cause, were lodged and filed with me as Clerk of said
Court on the 19th day of May, 1949.

vV. ROBERTSON HANCKEL,
Clerk of the Circuit Court of the ·City of
Norfolk, Virginia.
By T. A. W. GRAY, Deputy.
page 224

~

Virginia :

In the Clerk's Office of the Circuit Court of the City of
Norfolk, on the 27th day of May, in the year, 1949:

I, vV. R. Hanckel, Clerk of the Circuit Court of the City of
Norfolk, do hereby certify that the foregoing is a true transcript of the record in the case of Bertha P. Drudge, Plaintiff,
against Eleanor B. Cooper, et al., etc., Defendants, lately
pending in said Court.
I further certify that the same was not made up and completed and delivered until the defendants had received due
notice in writing thereof, and of the intention of the plaintiff
to apply to the Supreme Court of Appeals of Virginia for a
writ of error and siipersedeas to the judgment therein.
Teste:

,v. R. HANCKEL,
Clerk of the Circuit Court of the City of
Norfolk.
By T. A. W. GRAY, Deputy Clerk.

Fee for this transcript $15.75.
A Copy-Teste:
M. B. WATTS, C. C.

INDEX TO RECORD
Page
Petition for Writ of Error . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
Record . . . . . ....................... ~ . . . . . . . . . . . . . . . . 21
Notice of Motion for Judgment . . . . . . . . . . . . . . . . . . . . . . . 21
Plea of General Issue. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22
Judg·ment, April 8, 1949,-Complained of ............... 23
Notice of Appeal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24
Stenographic Transcript of Testimony, &c. . . . . . . . . . . . . 25
Ulysses Sam Miller . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25
Bertha P. Drudge ............................ 29, 127
Dr. James T. Tucker ............................ 55
Dr. L. B. Sheppard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 66
Shirley Ann Perkins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 70
Richard Henry Perkins, Jr....................... 78
Richard H. Perkins, Sr........................... 82
James L. J\tiartz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 85
S. S. Bann . . . . .................................. 101
Dr. William H. Whitmore ........................ 114
M. J. Tatum . . . ................................. 116
Albert Miller . . . . ............................... 122
Motion to Strike Plaintiff's Evidence .................. 129
Instructions . . . . .......... ·.......................... 132
Verdict and Motion to Set Aside ....................... 144
Judge 's Certificate . . . . .............................. 144
Clerk ~s Certificate . . . . .......................... 145, 146

