IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5772
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Thursday the 17th day of October, 1963.
B. B. WOODSON, TRUSTEE IN BANKRUPTCY No. 706,
FOR STERLING R. DECI{ER, AND TRUSTEE IN BANKRUPTCY NO. 707, FOR STERLING R. DECKER AND
MARY JANE DECKER, PARTNERS T/A BERKELEY
C0~1:MUNITY BUILDERS SUBSTITUTED PLAINTIFF
FOR STERLING R. DECKER,
Appellant,
against
GEORGE GIL:NIER, GEORGE GILMER, JR., DAVID J.
WOOD, JR., AND JOSEPH ~L WOOD, II,
Appellees.
From the Corporation Court of the City of Charlottesville
George M. Coles, Judge
Upon the petition of B. B. Woodson, Trustee in Bankruptcy,
No. 706, for Sterling R. Decker, and Trustee in Bankrupty
No. 707, for Sterling R. Decker and Mary Jane Decker,
partners tja Berkeley Community Builders, substituted
plaintiff for Sterling R. Decker, an appeal is awarded him
from a decree entered by the Corporation Court of the City
of Charlottesville on the 9th day of May, 1963, in a certain
chancery cause then therein depending wherein Sterling R.
Decker was plaintiff and George Gilmer and others were defendants ; no bond being required.

2

Supreme Court of Appeals of Virginia
RECORD

*

*

*

*

*

*

*

*

*

*

page 22 ]

FINAL DECREE
May 9,1963

B. B. Woodson, Trustee, etc. v. George Gilmer, et al.
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dismissed at the cost of the plaintiff and this cause is
ORDERED stricken from the docket.
Exception:
And to all of t~e foregoing B. B. Woodson, Trustee in
Bankruptcy No. 707, substituted plaintiff for Sterling R.
Decker, doth except to the findings of the court that no
partnership existed, as set forth in the decree, on the grounds
that the decree of the court is contrary to the law and to the
evidence applicable to this case in general and in particular
in that the plaintiff's uncontroverted facts developed in the
evidence showed the existence of a partnership with such
certainty, particularity and clarity that reasonable men
should not be heard to disagree as to the existence of a
partnership when the applicable statutes and case law presented in the plaintiff's memorandum are applied to those
facts. The plaintiff further excepts to the decree on the
ground that the court failed to appoint a special receiver in
that such appointment is the only equitable means of answering the prayer of the Bill of the plaintiff and the Plaintiff
further excepts to the decree for the errors complained of
and excepted to during the course of the hearing in this case.
s/ GEORGE M. COLES, Judge
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page 25 )

ASffiGNMENTSOFERROR
Said B. B. Woodson, Trustee, etc., by Counsel, asserts as
Assignments of Error the following:
(1) That the Court erred in denying admission into evidence of those exhibits marked for identification only as
Plaintiff's Exhibits for Identification Nos. 3, 4, 5, 9, 16, 17, 18,
19, 21, 22, 27, 28, 32, 35, and 42, on the ground that the defe~d
ants herein were not charged with knowledge of the contents
of these Exhibits.
(2) That the Court erred in denying admission
page 26 ) into evidence of certain testimony showing that
the defendants had or could have had access to
the office and to the books and records of the partnership.
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(3) That the Court erred in denying admission into evidence of certain testimony showing the business experience
and background of the defendants ;
(4) That the Court erred in holding that no partnership
existed among the parties, the said holding being wholly
contrary to the law and the evidence.

B. B. WOODSON, Trustee, etc.,
by JAMES H. MICHAEL, JR.
of Counsel
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Filed Juno 27, 1963.

G. STUART
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JR., Clerk

page 9 ]

FRAN!{ H. !{ESLER,
a witness introduced on behalf of the plaintiff, first being duly
sworn, testified as follows:
DIRECT EXA:fi1INATION
By Mr. Michael:
Q. You have been sworn, have you not 1
A. Yes.
Q. What is your nante and your profession f
A. Frank H. l{esler. I am practicing public accounting at
1224 Harris Street, Charlottesville, Virginia.
Q. Were you practicing as a public accountant, sir, in 1956
and 19577
A. I was.
Q. And have continued in that capacity from
page 10 } that time forward until now?
A. Yes.
Q. How long have you been in practice here in Charlottesville, Mr. Kesler?
A. Since November 7, 1951.
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Q. Prior thereto what was your association, sir!

A. I was an examining officer with the Internal Revenue
Service.
Q. For how long, sir Y
A. Approximately three and a half years.
Q. In the course of your work in 1956 and 1957, directing
your attention particularly to 1957, did you do anything for
an organization developing land on Route 29 north!
A. Yes.
Q. What was the name of that organization, as you knew
it, Mr. Kesler!
A. I knew it as Berkley, A Partnership.
Q. What was the sort of work you did for this organization
in the period when you did this work!
A. Bookkeeping.
Q. What did this involve, sir, in terms of statements?
A. Well, when a period ended, we were requested, or I
was requested, to prepare a financial statement of the status
of this entity.
Q. And you did this periodically, sir?
page 11 ]
A. As I recall, I did it for a six months period
ended June 30, 1958, and twelve months period
ending December 31, 1958.
I do not recall preparing any financial statement as such
for any prior period, and I did not prepare any for any
period subsequent. I believe that my association with that
organization was terminated shortly after the preparation
of the December 31, 1958 statement.
Q. What was done with the statement, Mr. Kesler! You
prepared them in June and December 58, what did you do
with them?
A. I delivered them to Dr. Decker's office.
Q. How many 'vere delivered Y
A. Approximately five.
Q. I hand you a document and ask you if you can identify
it, sir, but, before I do it, let me show it to counsel.
Note: The above referred to paper writing is shown to
counsel, thereupon handed to the witness, who states as
follows:
A. That is a statement prepared on ditto paper, which I
use. It shows a balance sheet of June 30, 1958, and statement
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of profit and loss for six months ended J nne 30, 1958, for
this organization, Berkley, A Partnership.
Q. That was prepared in your office by you Y
A. That is right.
page 12 ]

Mr. Michael: I ask that this be admitted as
Plaintiff's Exhibit No.1
The Court: That will be admitted as Plaintiff's Exhibit
No.1.
Note: The above referred to paper writing is marked by
the court reporter and filed by the court as Plaintiff's Exhibit

No.1.
By Mr. Michael: (continued)
Q. Mr. Kesler, in setting up your heading of this organization as Berkley, A Partnership, on what information did you
rely, what information did you obtain concerning the status
of the organization Y
A. Mr. Michael, I would like to explain to you this situation
that I was faced with out there. There were a number of
entities, and for one thing I had to set up in my own files
clients files for these entities and have something to identify
them. And, as far as I can remember, I discussed it with a
principal of that organization as to what to call the organizations which were all the same individual, Dr. Decker, what
the title of these organizations are at that time. There was
this organization. There was the Berkley Community Builders, and the Commonwealth Utilities, and Albert Mahanes
Company. I had to question what type of business entities
that they were. Some were partnerships, some were corporations I 'vas informed.
Q. Did you discuss this with anyone other
page 13 )
than Dr. Decker?
A. Discussed what, just what1
Q. This business of what form or organization it was.
A. I don't recall so. I can't recall that.
Q. What is shown at the bottom of the Balance Sheet concerning the status of the five persons who are named there;
they are shown as partners?
A. They are shown as partner capital.
Q. On the Profit and Loss sheet?
A. Distribution to five names.

B. B. Woodson, Trustee, etc. v. George Gilmer, et al.
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Q. Is the statement you have in your hand, Mr. Kesler,
appropriate in all respects for a statement which you would
prepare for a partnership?

A. Yes.
Q. Now, in addition to the form which you have in your
hand, I am going to hand you another paper and ask you
if you can identify it. Can you identify this paper which I
hand you, sir?
A. This paper, the material itself is not familiar to me
right at the present time. This appears to be a copy. I would
like to compare this with a file copy that I have.
Q. Will you do so, sir Y
Mr. Via: I would say if that is a copy of
something, we may as well object to the introduction of the copy if he has an original.
~Ir. :Niichael: I do not have the original. But I would like
him to compare it.
The Court: It may not even be a copy so let's let him
compare it.
Mr. Michael: That is in the records of the partnership
or organization. I didn't find an original of this paper.
page 14 ]

A. If I may explain, my statement would be in binders
such as these (indicating a brown binder).
Note: At this point the witness appears to be making a
comparison between two papers.
Q. Can you tell us whether this is an accurate copy of that
paperY
A. I wouldn't use the word accurate. This seems to be
some typographical error here on the Profit and Loss statement but in all other respects it compares with any file copy
of a financial statement that I prepared dated December 31,
1958.
Q. Does the typographical error change the total at all or
amount of the figures Y
A. Typographical error is on a figure that is subtracted
from another figure. The resulting figure agrees with my
figure on my copy.
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By M:r. Michael: (Continued)
Q. Correct it, if you will.
A. That is not my paper, ~Ir. ~Iichael.
page 16 }
Q. That is all right. Just put the right figure
on it.
Note: Witness appears to be making a mark on the above
referred to paper writing.
The Court: All right. This is Plaintiff's Exhibit No. 2.
The court will permit it in evidence.
Note: The above referred to paper writing is marked by
the court reporter and filed by the court as Plaintiff's Exhibit No.2.
By Mr. Michael: (Continued)
Q. Referring to Plaintiff's Exhibit No.2, :Nir. J{esler, what
is indicated on the face sheet of this¥
A. It reads Berkley, underlined, A Partnership, underlined, Financial Statement, underlined, December 31, 1958,
underlined.
Q. How are the five ownerships referred to in the statement!
A. In the Balance Sheet, that title here is capital. Then the
five owners listed.
And the Statement of Profit and Loss, the title is Tracts
Involve Net Figures to Partners and the five owners are
listed.
Q. And sum, distributed to them there!
A. And figure relating to each one, yes.
Q. What was done with the original or originals
page 17 ) of Plaintiff's Exhibit No. 2¥
A. As far as I recall, they were delivered to
Dr. Decker.
Q. Therefore, do you have any idea of what became of
them!
A. No sir.
Q. At any time during '58 or thereafter, Mr. Kesler, did
you discuss problems involving this business with any of the
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persons other than Dr. Decker, any of the five owners other
than Dr. Decker Y
A. Subsequent to December 31, '58 Y
Q. During 1958 or thereafter.
A. That would be hard to recall. We were also in addition
to these statements making some reporting statements of
the amounts to various members of this organization. I could
have gotten a call from one of them as to when they were
going to receive that statement, but I wouldn't really know.
It has been four years.

page 18 ]
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By 1\fr. l\Iichael: (continued)
Q. Did you ever receive phone calls or conversations that
you can recall, lVIr. Kesler, from any of these five individuals?
A. I can't recall any specific phone call.
Q. Did you ever receive any communication of any sort
from any of these five individuals concerning these papers Y
A. If I did, it would be in my file. If I may, I would like
to look through my file.
Q. All right, sir, if you will.
A. (looking through a file) I say I am glad I didn't throw
it away. I have no incoming correspondence in my file.
Q. Had you received such correspondence, it would have
been recorded in that file?
A. In the file for that entity.
Q. What would have been done with any in-con1ing phone
call or conversation you might have had with these
page 19 ) people, would anything have been done Y
Mr. Via: I object, Your Honor, it is purely speculative.
Mr. Court: Ask him his business. I think it is all right.

Objection overruled.
A. Well, I didn't make a practice of preparing· a memorandum of every phone call that I received.
Q. Mr. Kesler, can you tell us what these papers are that
I hand to you t
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*

*

*

*
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Q. Can you identify that, sirY
A. That is a form that I prepared to aid a
new assistant in the maintaining of records for
this entity on July 29, 1958. I have a copy of this in my file.
Q. What does it purport to show, Mr. l{eslerT
A. Well it shows reading from the top, Berkley Partners,
underlined, A Partnership given the name Sterling R. Decker,
one-half; George Gilmer, one sixth; George Gilmer, Jr., onesixth; Wood Brothers, one-sixth.
We have rested the books of accounts that were kept. Cash
Book and a General Ledger.
page 20 )

The Court: Just a second. Is that a memorandum he
gave of his own assistant1
Mr. Michael: As I understand an assistant at the business.
Q. To whom did you give this paper,

~Ir.

KeslerY
A. There was a young man that I hired and I must admit
that I have forgotten his name. It has been quite a few years
ago. He was a boy who wanted to learn accounting. He was,
as I recall, crippled. He moved on crutches sometime and
sometime he moved with some braces on his feet, on his legs.
Q. Was he your employee or was he the employee of the
Berkley organization!
A. He started out as my employee with the idea that I was
trying to develop him into being able to take care
page 21 ) of certain bookkeeping jobs we had in our office.
I wanted to relieve myself of the burden of these
bookkeeping jobs.
Q. At the time this was prepared, was he your employee
or someone else's employee f
A. I 'vould have to check my records on that because he
was in various statuses. If I sent him somewhere to work,
if I could arrange it, he worked for them, then there wasn't
anything to do, he came back to me, so he had a full forty
hour week.
Q. Was that paper you have in your hand intended to tell
him!
A. It was intended to give him something to refer to to
keep the records.
Q. For the Berkley organization 1
A. For this organization.

B. B. Woodson, Trustee, etc. v. George Gilmer, et al.
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Q. And you were employed aH their accountant at that
time!
A. I would like to say bookkeeper.

1\fr. Michael: Your Honor, I ask this be admitted as Plaintiff's Exhibit No. lJ.
Mr. Via: I object to it. It is not revelant, was not used
in the partnership at all, but as an aid for one of his employees. And, furthermore, unless you can vouch the record
that it was turned over to the defendants or they
page 22 ] had knowledge of it, I don't think it would in
any way affect the rna tter.
Mr. Michael: I would like to have it marked for identification in any event as Commonwealth's Exhibit No. 3, then I
would like to be heard on the question of admissibility.
~£r. 'Via: I might say if he has a whole series that fall into
this category that I think I will object to that from here on.
Mr. Michael: When this time comes, sir, I will answer the
objection.
The Court: AU right. That is Plaintiff's Exhibit No.3 for
identification only.
Note: The above referred to paper writing is marked by
the court reporter and filed by the court as Plaintiff's Exhibit No. 3 for identification.
Mr. Michael: Now, sir, in connection with objection which
has been raised by counsel, I would say that the testimony
of Mr. Kesler is that this was a report, data, to guide an
employee of his in keeping of books for the Berkley organization. I think that the significance of this is really not as great
as it could be, but, it does tie in with the financial statements
which have already been introduced in evidence. It shows
the activities within the organization which was chosen to
carry or to keep the books for this Berkley
page 23 ] organization.
For that reason, sir, I think that it is proper
and admissible in evidence.
The Court: I am going to have to sustain the objection
unless it is something to tie it in to the defendants. The
testimony of Mr. Kesler, as I recall it, was that he had consulted with Dr. Decker about keeping the books and so forth,
but unless in some way this represents an act on the part of
the defendants, I don't see how they can be bound by what -
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~Ir. 1\Iichael: There is this to be considered: It is premature to bring it up, but in the contract which will be introduced, it is signed by all defendants. They state that Dr.
Decker is to have managmnent of the development of this
property. That by terms of that agreement and in accordance
with that agTeement he undertook and engaged 1\ifr. l{esler for
the purpose of keeping these books, and this is a part of the
bookkeeping process. It is for that reason I feel that it is
admissible.
The Court: I don't believe it is any more admissible than
if Mr. Kesler at that time had told son1eone that Berkley 'vas
a partnership. I think that has not been tied in with these
gentlemen, the defendants, at all. I would sustain the objection.
Mr. ::Michael: \Ve object and so note the expage 24 )
ception.

Q. Now, did you prepare tax returns for this organization.
A. I prepared income tax returns.
Q. Can you identify that paper which I hand you after
~Ir. Via looks at it~

Note: The above referred to paper is observed by counsel,
following which 1\{r. 1\Hchael continues as follows:

Q. Can you tell me what that is~
A. This is a copy of a forrr1 1065 U. S. Partnership return
of income prepared by me. It carries my signature dated
January 9, 1959.
Q. What does that report to the government, l\tir. Kesler?
A. This reports the summary of the financial transaction
of an organization, Berkley Partners.
Q. What is shown as to profit or loss for that. year?
A. The profit, twenty-six thousand, four hundred sixtyfive dollars seventeen cents.
Q. How is that distributed in that return, sir~ \Veil, if I
may withdraw that. Among whom is it distributed Y I am
not interested in the dollars.
Mr. Via : I object to this testimony as being
irrelevant at any time because there is no showing that the defendants were given a copy of this
or had any knowledge of it.
1\:fr. Michael: Your I-Ionor, I expect -

page 25 )
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The Court: You will proceed. Did you expect to show that
a copy of it was sent to sgme of the defendants Y
Mr. Michael: Yes sir, and if the defendants are not called,
I intend to call them as adverse witnesses to show this.
The Court: I will overrule the objection at this time and
you may renew it if he fails to connect it up.
By Mr. Michael: (Continued)
Q. Among whom is it distributed Y
A. Dr. Decker, George Gilmer, Sr., George Hilmer, Jr.,
David Wood, Jr., Joseph M. Wood, II.
Q. How are they denominated'
A. Distributed, Section B, Partnership form for income,
credit, deductions.
Mr. Michael: I ask this be admitted in evidence.
The Court: All right. Plaintiff's Exhibit No. 3.
Mr. Via: Admitted subject to his vouching that he is
going to produce evidence that they had a copy
page 26 ) of it!
Mr. Michael: Not a copy, but they had information from it.
Mr. Via: I object to that.
The Court: We will see what the evidence discloses. Do
you know, Mr. Michael, you are vouching the record that
copies of that were given to the defendants.
Mr. Michael: I do not know that copies of this partnership
for income. return was given to the defendants, sir. I do
propose to present evidence to show that the defendants
reported on their returns as income, partnership income the
same amount of partnership income shown in this partnership of income on the returns.
The Court: That is a different proposition. Unless this
exhibit was called to their attention, or a copy given to them,
I do not see how they can be bound by what Mr. Kesler has
gotten up.
Mr. Michael: They had to get the income items from this
return or from information given them from the return.
That, I think I can establish.
The Court: It may be a different proposition as to what
they put in the tax return. I do not think that is admissible
unless in some way it was brought to their attention.
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Mr. Michael: ~Iy point is, sir, that the income
is reported in their returns, and it ties in with
the income shown in this return. That is the
vouching that I undertook.
The Court: Well, we will have to see what the evidence is
from this stage. You understand my ruling. That will be for
identification only.
Mr. ~Iichael: Let the court mark it, then.
page 27 )

Note: The above referred to exhibit formerly introduced
as Plaintiff's Exhibit No. 3 is now marked and filed by the
court as Plaintiff's Exhibit No. 4 for identification only.
By 1\!Ir. Michael: (continued)
Q. ~{r. Kesler; I hand you these two sheets and ask you
if you can identify the handwriting at the top of the sheet?
Do you know who wrote itt
A. (looking at a yellow sheet of paper) The top?
Q. Is it your handwriting?
A. No, sir, not at the top.
Q. Is any part of that your handwriting, as far as you
can tell.
A. The writing in red appears to be my handwriting.
Q. Can you identify it, can you tell me what it is?
A. What it says?
Q. No, what it is.
A. I don't understand your question. "What
page 28 ) this is f Oh, this is a reconcilation. of a bank
account.
Q. Did you do it or did someone else do it f
A. Some else did it.
Q. You do not know who that somebody else is?
A. I would have to think a while. I can't be sure of the
handwriting, December 31, 1958. I couldn't be sure.
Q. Can you tell me what this is that I hand you?
A. I would say that -

*

*

*

*

*

A. As an accountant, I say this iR an analysis of some
income and expenses.
Q. Did you do it?
A. I did not.
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Q. Can you identify the sheet of paper I hand you now, Mr.
I{eslerY
A. This is a typewritten list of adjustment entries dated
December 31, 1958, for the Berkley partners.
page 29 )
Q. Is it prepared by you, sir Y
A. Yes.
Q. What precisely is it intended to do, sirT
A. It is intended to adjust the balances in the various
ledger accounts.
Q. What was done with that sheet or copies of that sheet,
1\{r. Kesler Y
A. Done with it?
Q. Yes.
A. Well, I would say the answer to what I think your
question is, from this information entries were made in the
General Ledger.
Q. Balancing accounts and so on T
A. Yes. These transactions transfer something that was
classified in one account that should have been classified as
another account.
Q. To whom were these entries given for their making?
A. Well, I don't remember December 31, 1958, whether I
made these entries in the ledger or whether there was an employee there who was doing some bookkeeping.
Q. But one of the two of you, either you or the employee,
did!
A. I believe an employee.
Q. An employee of the Berkley organization!
A. December 31, 1958, I believe that there was
page 30 ] somebody there doing some of the bookkeeping.

Mr. Michael: I ask this be admitted as Exhibit No. 5.
A. I would like to make a correction. You said employee
of Berkley. Which organization are you talking about! I
believe there were six at the time.
Q. I refer to the Berkley organization combined of Dr.
Decker, Messrs, Gilmer and Messrs. Wood.
A. May I say this ; I think the bookkeeper hired out there
- I don't recall the day - the bookkeeper was employed by
the Berkley Community Builders and paid out of that account
and rendered bookkeeping to this account, and I believe the
Berkley Community Builders - I am not sure whether we did
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do this, in some instances the Berkley Community Builders
invoiced these other organizations for bookkeeping services.
Mr. Via: We object to the admission of that.
The Court: I 'vill sustain the objection. It will be marked
for identification only unless it can be shown it came to the
attention of these defendants.
A. All right.
Note: The above referred to paper writing is marked and
filed by the court as Plaintiff's Exhibit No. 5.

*

*

*

*

*

*

*

*

*

*

page 31 ]

By Mr. Michael: (continued)
Q. Mr. Kesler, I have given you a file in which is marked
something in front. Can you tell me what the back is. Not
necessarilv what is marked.
A. W eli this is the book of original entry for this organization, Berkley Partners, or Berkley, A Partnership.
Q. Who made the original entries in that book in the first
partY
A. I did.
Q. You did, sir?
A. May 1, 1957, until July 10, 1957.
Q. In the scheme of accounting records, what is this book
you have before you Y
A. This is a book of original entry.
Q. Can you explain that a little bit for the
page 32 ) benefit of the court and the record, what is a
book of original entry.
A. A book of original entry to an accountant is where the
transaction is written in to effect a means of summarizing
the transaction for a certain period in order that they may
be posted to the General Ledger.
Q. At the appropriate timeY
A. Yes.
Q. How long did you make the records, the entries that are
recorded therein Y
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A. Well, I made entries from time to time. The first period
I made from May 1 to July 10, as I stated.
Mr. Via: What year is thatf
The Witness: 1957. And then some entries here in someone else's handwriting. Then, from time to time as I was
looking at these books under my arrangement by the organization, I made entries in here for things I found to be omitted.

Q. Would you look in the rear portion of the book, Mr.
I{esler, and tell me what you find there, sir?
A. In the rear portion there are some sheets here - one
is called Berkley ''A.''
Q. What do these sheets relate?
A. These relate to financial transactions pertaining to a
project known as Berkley "A."
Q. Can you further identify Berkley ''A Y''
page 33 )
A. I would have to study this a bit.
Q. Can you come back through the book somewhat, there are other entries I want you to see.
A. In this book of original entry beginning with May 1,
1957Y
Q. Yes.
A. I have the entry here. Transfer from Berkley A.
Q. No, I was referring further back in these pages.
The Court: To save time can you direct him to the date
or the page number T
Mr. Michael: I think I can direct him to the page more
readily. The page beginning there and going on back through
(indicating on the book).
A. I think I know what you want to know.
Q. Looking at those pages to which I directed your attention, can you tell me what those pages constitute?
A. There are a number of pages in here which are marked
as Form N - 2-D2 which are used for general ledger purposes.
Q. So, this book contains not only your journal entries,
but your general ledger entries also Y
A. Yes, it has a book of original entry and general ledger
within it.

*

*

*

*

*
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page 34 ]

*

*

*

*

*

Q. What period do these entries cover?

A. In this account I am looking at, the cash in the bank,
the one I just initialed covers the period from l\iay 1957,
to December 31, 1959.
Q. Thank you, sir.
page 35 ]

*

*

*

*

*

*

*

*

*

*

By Mr. Michael: (continued)
Q. Mr. Kesler, by inspection of Plaintiff's Exhibit No. 6,
that is the Journal and the General Ledger, could you tell me
for what form of organization these books are set up~
A. Well, the opening first page says this is for the Berkley
partnership.
Q. What is the form of entry there and what form of
organization is it consistent with?
A. A partnership.
Q. I see. Thank you, sir. :Mr. Kesler, I hand you a set
of five sheets of paper with various writings on each of the
sheets and ask you if you can tell me what they arc. Probably,
I should first ask you if you can tell me if you prepared these
because I am not sure whether you did or not.
A. I am not sure myself. I would like to refer to my file
and see if we have working paper which would be in my
handwriting with this information.
Q. All right sir.
Note: At this point, the witness again refers to his file.
Q. Did you find some?
A. Yes, I have in my file typewritten copies of these statements that you handed me.
Q. What are those statements that I handed
page 36 ] you T
A. These are statements of charges and credits
attributable to each person whose name appeared on the
financial statement.
Q. What are the names appearing - what is the name
that appears on each of the five sheets?
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A. George Gilnwr. George R. Gilnwr, Jr., David J. Wood,
Jr., Joseph Wood.
Q. Now, when you have computed these charges and
credits that are shown on that sheet, what was the result at
the end of the computation'
A. The result showed a balance in their account. Each
individual account.
Q. Is there also given an indication on each of these sheets
to taxable income Y
A. Yes.
Q. For both federal and state tax purposes¥
A. Yes, sir.
Q. What did you do with these sheets which you prepared,
l\Ir. Kesler?
A. Well, I can't recall whether we mailed then1 to the individuals directly or whether we delivered them to Dr. Decker.
Q. All right, sir.
:hir. 1\!Iichael: Your Honor, I ask this be admitted in
evidence as Exhibit No. 7, I believe, with the
page 37 ) further statement that delivery of these sheets
to the various party defendants will be lined up
by testimony of some other witnesses.
The Court: With that understanding, subject to ~Ir. Via's
right to move they be stricken, we will do so.

*

*

*

*

*

By l\fr. 1\!Iichael: (continued)
Q. ~Ir. Kesler, following the preparation of the financial
statement of 31 December, 1958, evidenced in Plaintiff's Exhibit No. 2, did you thereafter continue working for this
organization composed of these five gentlemen Y
A. I don't remember exactly when we terminated our relationship. I could look on that book that you
page 38 ) had there and see if there are any transactions
in there in my handwriting after December 31,
1958, other than those adjustment entries that you had before.
Those, of course, would have been delivered after December
31, 1958. The partnership return you showed me, I believe,
had a date, January 9, 1959 on it.
Q. That is right. (Looking through the exhibits and handing the witness a large green book).
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A. There are no entries in this book of original entry for
the calendar year 1959 in my handwriting.
Q. So, then you believe you concluded your services with
them when you had wound up the necessary steps for the
year 1958¥
A. I just have to put it this way: I don't rernember exactly,
but we terminated our relationship in 1958 with the last
statement I prepared.

lVIr. Nlichael: I believe that is all on direct examination,
str.
CROSS EXAl\IINATION

By 1\{r. Via:
Q. Mr. Kesler, do you recall exactly when you were employed for this work!
A. I believe that Sterling Decker and I became acquainted
sometime in 1956, I would say in the fall of 1956.
page 39 ]
Q. You were employed for this work?
A. All projects that Sterling Decker was interested in that I knew of.
Q. Was this one of the projects at that time?
A. That was one - well, the entries do not start until in
that one journal, l\1ay 1957. Sterling Decker was interested
in other projects and we did some work for him during the
later part of 1956.
Q. He had a lot of different business interests?
A. Yes.
Q. Your statement you were handling the bookkeeping and
conducting work for all his entities A. Well, I would like to read the names of them.
Q. All right, sir.
A. (Referring to a file) I have a notation on the working
papers in my file directed to my secretary, 1\{rs. Spencer,
which stated we should have files as follows: Berkley, Berkley
Community Developers, Berkley Utilities, Inc. Commonwealth
Construction Company, and Ster1ing R. Decker.
Q. What is the date of that notation?
A.. There is no date on it Q. Would that necessarily be business interests o'vned
hy Dr. Decker?
A. I would have to amnver you in this manner: They were
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enterprises in which I believe Dr. Decker had
financial interest.
Q. Well, what was your employment arrangement with him Y
A. Very general, to get his books straightened up and keep
the books up. Supervise any bookkeeping employees if we
were able to have them.
Q. He was the man who employed you~
A. Yes, sir.
Q. Do you know the entries you just read, there, do you
know what those entries were?
A. In what form Y
Q. Yes sir. What did they involve' You didn't have
Berkley Community Builders there.
A. I have Berkley Community Developers there at that
time. That- if I recall correctly Berkley Community Builders is a continuation of something which started out as
Berkley Community Developers. Sometimes these enterprises change their name.
Q. If the name changes, do you know about itT
A. In some instances, yes.
Q. How would the names change Y
A. Well, as I said I can't be sure but I believe, as I recall
correctly that Berkley Community Developers - no, I will
have to take that back. I will have to think back on that.
Berkley Community Developers - well, I think
page 41 ) maybe the best illustration I can give you a plat
that I have in my file certified by Mr. Randolph
dated 4-1-57, stated Owner, The Berkley Realty Company.
Now, I believe that is the same property that is in the
organization known as Berkley Partnership. Berkley, A
Partnership. That is the illustration. Names change.
Q. Did you have a set of books for each entity¥
A. We tried to keep a set of books for each entity that we
knew of.
page 40 ]

*

*

*

*

*

*

*

*

page 42 ]

*

Q. Was it not that the Commonwealth Construction Conlpany was owned by Dr. Decker?
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A. Yes, I believe that I recall that name.
Q. If you recall, you know you did all the bookkeeping
for all his various enterprises~
A. That would be a very general statement. I would rather
testify to specifically books that I see my handwriting in.
I couldn't say that I kept books for every enterprise that
Sterling Decker may have been interested in.
Q. This entity you called Berkley Partnership, when did
you first learn of that?
A. I would say when I was beginning my work with Sterling
Decker.
Q. When would that be, in 1956?
A. In the fall 1956.
Q. In the fall1956¥
A. Yes.
Q. That would have been before you set up the ledger which
we have introduced as Exhibit No. 7.
A. That would be. This one journal I inspected a while
ago started with dates on ~fay, 1957.
Q. So, you didn't set the book up on this entity
page 43 )
immediately, did you 1
A. No, sir.
Q. Who paid you for your services~
A. Well, I was very careful in those days to hill every
enterprise that I worked for, and I believe the check came
from their account, respective account.
Q. Who paid you for the work you did for that alleged
Berkley Partnership¥
A. The Check I believe came from an account to PeopleH
National Bank which was called Berkley.
Q. Just Berkley?
A. Just Berkley.
Q. Not Berkley Partnership?
A. As far as I recall just said Berkley.
Q. Who did you bill for that work?
A. "\Vho did I hill T
Q. Who did you bill for your services?
A. I believe I made a bill out in this fashion : Berkley,
c/o Sterling R. Decker, Route 4, Box 4, Charlottesville, Virginia.
Q. And was Sterling R. Decker the man who paid you'
A. He may have been the person who sent the check, or
Mrs. Decker.
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Q. Do you recall anybody other than Mrs.
Decker or ~Ir. Decker'
A. No, I don't recall anybody else.
Q. In connection with your bookkeeping, did you ever have
occasion to audit the checking account of the organization you
are speaking of, Berkley~
A. Well, we entered the bank account in the book, and
then reconciled the bank account from time to time to ascertain that all the cash transactions were entered.
Q. Was there a check book, a separate check book for the
Berkley partnership entityY
A. I believe there was.
Q. You would examine that check book, would you Imow
if that had been done T
A. Yes, sir.
Q. It would have been necessary in your bookkeeping?
A. To reconcile the bank account.
Q. You also would have examined the checks that were
drawn out at one time or another?
A. Well, our procedure in bookkeeping would be this: After
we have entered the transaction, summarized them, and
posted to the General Ledger, we would take the bank statement, put the checks in numerical order and compare them
with their entries in the Journal and make a mark on the
.Journal indicating they agreed 'vith the canceled statement.
Q. There would be a bank statement for this
page 45 ) particular account Y
A. I believe so.
Q. Which you would have examined?
A. Yes.
Q. All right, now. Would not those various checks have
heen recorded in this ledger T
A. Yes sir, in this journal. We use the term journal.
Q. All right, can you turn to that place in there and show
me 'vhere the checks were drawn on this account?
A. That would appear in this column. The debits would
he the deposit in the account. The credits would be the checks
drawn on it.
Q. Are any checks shown down here?
A. Yes sir~ here is one here.
Q. All right, show me where the checks would have been
drawn 1 What was the date of the first oneT
A. May 17~ 1957.
Q. Would that be the first check drawn on that account!

page 44 ]

24

Supreme Court of Appeals of Virginia

Frank H. Kesler
A. First one appears in my journal.
Q. All right, sir.
A. There is a. check there drawn June 25, 1957, to Virginia
Electric and Power for $17.17.

*

*

*

*

*

*

*

*

*

*

page 46 )

Q. Now, will you turn to that page you were speaking about
with Mr. Michael -

The Court: Do you mean the one he put his initials on Y
Mr. Via : Yes, sir. Cash in the bank.
Note: At this point the witness turns to a certain page in
the book.
By ~Ir. Via: (Continued)
Q. What do these entries on this page indicate Y
A. That is the historical recording of the summaries of
the cash transactions, and shows the balance that is available for withdrawal from the bank on these books.
Q. All right, now, you have a column there labeled ''Folio.~'
What does the Folio column mean?
A. This is from the journal. C. B. means Cash Book,
page 1.
page 47 )
Q. It refers you back to where that entry came
from?
A. That is right.
Q. All right, sir. Now, you stated that the form 1065 that
you had prepared of this entity was prepared for a partnership. Could it not have been prepared for any of a number
of different entities Y
A. Well, form 1065 is provided for various types of entities
other than partnerships?
Q. It could have been provided for a joint venture?
A. That is right.
Q. Joint tenancy?
A. I do not recall ever seeing an instruction for form 1065
for that.
Q. A syndicate or pool Y
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A. That is the term appearing in the instructions at the
time for form 1065.
Q. If you were getting up a report for the joint tenants,
what kind of tax return would you file? Would you not file
a 10657
A. Well, I think you would have make a little clear to me
what you have in mind.
Q. In a joint tenancy!
A. Yes.
Q. I have a situation in mind where a number of people own
real estate, an undivided interest in real estate,
page 48 ) where they have been incurring expenses in the
development and selling it off and making a
profit. That would be a joint tenancy in real estate, two or
more people owning a piece of land in which they are incurring expenses in connection with the property, preparing
it for sale, and selling it for a profit.

*

*

*

*

*

*

*

*

*

*

page 49 )

A. Well, of course in any instance, I have to receive some
directions from the client. I cannot always conclude myself
which is the proper form.
Q. NowA. If I may, I can say this: I have seen situations 'vhere
two people own a piece of property that they received rent
from, and they would make up a statement, one-half rent, onehalf taxes, one-half depreciation, and so forth, you see. But,
that is not what you refer to. That is only on rental income.
Q. No, I gave you the illustration where more than one
person owned real estate and held it for sale and incurred
expenses and sell it. Would you know as an accountant, if a
form 1065 would reflect that transaction or transactions? If
not, what form would you use T
A. I am just trying to think. There are situations where
people are involved in a business enterprise where property
is involved whereby under some provision of the Code, each
one files a schedule C for his share of the enterprise.
Q. My quest:on I jn::;t asked you about, the example I gave
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you, I did not mean to suggest other type of
entities. If you cannot answer the question, that
is all right.
Is your answer that you cannot answer the question!
A. Well, I am not sure whether I can or not. You are
asking me whether if someone came to my office with an
enterprise where there was real estate involved and if it
was platted page 50 )

*

*

*

*

*

A. (continued) The plats arc prepared by engineers and
recorded and contracts are let for improvement of such roads,
curbs, and gutters, putting in grass in various plats and so
forth. I would discuss that enterprise with the client if there
were more than one person involved and ask them whether
they didn't think that was a commercial enterprise whereby
a Form 1065 would be prepared.
Q. That is your answer?
A. That is my answer.
Q. Now, did you do that in the case of Berkley Partnership Y
A. As I recall, I believe my instructions were that a partnership return should be filed.
Q. Fron1 whom did those instructions come?
page 51 ]
A. Well, I dealt primarily with Dr. Decker.
Q. Did you deal with :i\£r. Gilmer?
A. Well, for many instructions from him?
Q. Yes.
A. I do not recall.
Q. Did you get any from J\1r. Gilmer, Jr. Y
A. I don't recall.
Q. Did you get any from David \Yood, Jr. 1
A. On form 1065, no.
Q. From Joseph ~£. Wood T
A. No.
Q. Did Dr. Decker show you any agreement between him
and the Gilmers and the Woods 1
A. I cannot recall whether I saw any agreement.
Q. Your answer is then you didn't see any agreement Y
A. My answer is -

Q.

~Ir. l\£ichael: I object. That is not proper.
The Court: Objection sustained. That isn't what the witness testified to.
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Q. Your answer is you do not recall having seen itY
A. I cannot recall having seen it.
Q. Do you recall sitting down and discussing this entity
with Dr. Deckert
A. Not to specific time, but I know that is a matter of
routine with accountants. They sit down and dispage 52 } cuss with the client or a representative of the
clients.
Q. All right, sir. Now, you have called - I understand
you to say that these original entries in this book were yours?
A. Some of them.
Q. Not all of the original en tries were yours Y
A. No sir, I didn't say all were mine.
Q. Well, didn't you set up this book as the original bookY
A. I set up the form of the book.
Q. What about the opening page Y
A. The opening page is in my handwriting.
Q. What about the front page on that Y
A. That is in my handwriting.
Q. Now, it appears there is a difference in the handwriting
in here. How was this original started by you Y
A. What do you mean, the name of itY
Q. Yes.
A. Well, I originally wrote Berkley joint venture.
Q. When did you add the word Partners there Y
A. I do not recall, no.
Q. Is that in your handwriting¥
A. Yes, sir.
Q. You did do that Y
A. Yes, sir.
Q. You would say it was added at a later date?
page 53 ]
A. Yes, the ink is different.
Q. So, is it true that when you talked with Dr. Decker about
this, you did not talk about a partnership but rather a joint
ventureship T
A. It is possible.
Q. And when you set up books for joint ventures, those
would have been very similar, if not exactly like you set them
up for the partnership Y
A. Yes, I think they would have been except maybe you
might not use ''We'' - vVell, I believe you would still use
partners, they are partners in the enterprise.
Q. You would have filed t1w form 1065 for thatY
A. Yes.
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Q. So, this word partnership has crept in after the orgiuation of these books?
A. Well, the books started in l\Iay, 1957. The first return
was not filed until the closing of the year 1957.
Q. Mr. l{esler, are you familiar with an entity known as
tenancy in common 1
A. I am familiar with the term tenancy in common.
Q. If you had been keeping books for tenancy in con1mon
involving real estate being developed 1
A. Being developed 1
Q. Yes sir, for roads and etc. like you just outpage 54 ) lined in the previous question, would you not
have set your books up in the same manner as
you have in this entity?
A. I would think there would be some similarity to it.
Q. If it had been a corporation, for example, would they
not be very similar~ I mean, your basic beginning.
A. Well, a corporation, certain accounts would be termed
differently, the net worth account would be termed differently.
You would have capital stock rather than partner's capital.
Q. But, essentially that would be the only difference in the
basic form of the ledger that you get, would it not~
A. Principally, the net worth section would have different
terms.
Q. I guess the question I am trying to get the ans,,rer to
is, these books you set up for this entity have no particular
uniqueness about them with respect to business entity covered,
does it?
A. You mean that they would he not used for others Q. Does this business you established here have any unique
factor about it that any able accountant for example could
say, I know this is a corporation, that is a partnership, this
is a joint venture?
A. They would know it is not a corporation because of the
reason of the net worth section.
page 55 ]
Q. That would be the only distinguishing feature? The matter of making entries would be
the same irrespective of what type of business entity it is Y
A. Well, sometime you get involved in situations where
your directions from your clients are they want it to be completely or each pm·son 's entries separate.
Q. Books to be completely separate Y
A. Entries would he completely separate. I mean by that,
we make up a schedule sirnilar to the one that was exhibited
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before, showing each person's share involved, billing and
collection.
Q. Well, when you get your returns for a partnership, you
generally have the partners' interest in the partnership Y
A. That is right.
Q. This exhibit was marked Plaintiff's Exhibit No. 7 here
I believe. Is that a usual and normal statement that is gotten
up in connection with partnerships?
A. Is it usual and normal, are you asking me!
Q. Yes.
A. That is hard for me to answer whether it is usual and
normal. It is a statement that is prepared at the direction
of a principal in the organization.
Q. Did you prepare a statement like that for any of the
other partnership entities that Dr. Decker had Y
A. I do not recall any.
.
page 56 ]
Q. Do you recall who indicated you to prepare
that statement or other statements!
A. I believe Dr. Decker asked me to prepare it.
Q. Do you know why he asked you to do it Y
A. To show each person who was financially interested in
this project, what their share in it the cash transactions and
charges were.
Q. All right, sir. From the other books that you have of
the partnership before you, would this figure appear anywhere in the other books'
A. What other books Y
Q. Well, the ledger that you have before you. Is that account in thereY

*

*

*

*

*

A. I do not believe I find that exact figure in the book. It
is part of an account. Let me check a minute.
page 57 ) That is Deceml1er 31, 1958. May I check another
one!

*

*

*

*

*

A. Checking another one, Sterling R. Decker. That is one
that appears right in with this account.
Q. No, the figure I am speaking of is the taxable income,
federal and state.
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A. I thought you were referring to the state. Where does
that appear?
A. Yes, sir. That would appear as an entry in the normal
account of the bookkeeping procedure and crediting each
capital account of the person's interest in this enterprise
with their share of the profits?
A. Well, we kept one account for capital and we had the
names listed with the fractions that were involved and this
figure - this figure here should add up - all these figures
should add up to the transactions that are recorded in this
capital account after the books are closed.
Q. But there are no separate items, figures, of these accounts in your files?
A. These items, this taxable income?
Q. Yes sir.
page 58 )
A. No sir, not separate in a summary figure.
Q. Isn't that a rather unusual way of finding a
person's taxable income in a partnership Y
A. That statement in itself is not a computation of taxable
income, Mr. Via. It is the bottom item. It is nothing more
than a memorandum of what their taxable income was. They
were given a statement showing charges and credits for the
year.
Their individual charges and credits, their share of the
total charges and credits, and then also at the bottom 've
made a memorandum of what we thought was each person's
share of the profit that the organization made in 1958.
Q. That was taken off some other statement?
A. Well, we have the book here and we have a profit of
some thirty thousand dollars. We know that Dr. Decker had
one-half interest, so his memorandum would be $15,000.00.
Mr. Via: Thank you very much.
RE-DIRECT EXA1\1INATION
By Mr. Michael:
Q. Mr. Kesler, I hand you this book and aHk you if you can
tell me what it is, sir.
A. It is a check book.
Q. Can you tell for what organization it is T
A. I can tell by reason of the customer identifipage 59 ) cation card that it says Berkley, Sterling R. and
1\fary Jane Decker.
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Q. What does the first check stub show by way of a date~
A. May 17, 1957.
Q. Would you refer to entries from Plaintiff's Exhibit
No. 6 and see what is the first check shown there that you
told Mr. Via about Y
A. The first check shown in Exhibit No.6 is a check drawn
1\rfay 17 to Robert M. Musselman in the amount of $7,636.38.
Q. Does that correspond 'vith the stub entry in this book
I have just handed you~
A. That corresponds with this entry on the stub for the
first exhibit.
Q. Can you inspect, say, two or three more, and see if
they check out with the General Ledger Y
A. The second check entered in the Journal, June 25, to
Virginia Electric and Power for $17.17. The same information is on the stub.
Q. Does this indicate anything to you about the identity of
this book which I handed you just now?
A. That indicates this is ·where we got the information
to make the entries in, in this Journal.
Q. Would it be proper to classify it as a check book for
this organization T
A. I think it 'vould be proper to classify it.
page 60 )

1\rfr. 1\Hchael: I ask this be entered in evidence
as Exhibit No.8.

Mr. Via: We have no objection.
The Court: All right, Plaintiff's Exhibit No. 8.
Note: The above referred to check book is marked and
filed by the court as Plaintiff's Exhibit No B.
Q. Mr. Kesler, I direct your attention to a strip on the front
of Plaintiff's Exhibit No. 8 which bears the 'vords, Berkley
Partners.
Can you tell me whose handwriting that is?
A. No, sir, I cannot.
Q. All right. Thank you, sir. Now, there was some question
raised about payment made to you, :.M::r. Kesler, by whom y
I think you identified some of the payments in the Journal
referred to you, Plaintiff's Exhibit No. 7, which is the statement of charges and credits made to each of the five in-
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dividuals concerned. What did you find in that statement of
charges and credits concerning payments made to you 7
A. On July 17, 1958, there was an entry with my name
showing a charge of $22.50 to George Gilmer's statement.
Q. Let's stop here, sir. Tell us what that indicates. That
one charge, does that mean you were paying them or they
were paying you Y
A. They were paying me.
Q. That is one-fifth of 'vhat they paid you Y
page 61 ]
A. No, I do not believe so. I believe it is a
sixth.
Q. One-sixth, right. It is George Gilmer, Sr 's proportion.
A. Of my invoice.
Q. Do you find other similar items Y
A. On November 18, 1958, is a charge of $5.00.
Q. From inspecting that Exhibit No. 7, can you tell me
from what check book, from what account you paid these
items?
A. Well, I can tell you by comparing the totals for each
of these charges on each person's statement comparing it
with an entry in this book and I could conclude from that that
it was paid from the Berkley partners if I find the check listed
in this book.
Q. lVIight I ask you to take this first item, make a total
and see if you can find the entry in the book for that total.
Note: The 'vitness appears to be figuring on a piece of
paper.
A. I have taken each share of my charge and added them
up and it totals $135.00. In this journal on July 17, a liability
was set up to me for $135.00.
(looking through some other files) I do not see the check
for that.
page 62 ]
Q. Does that indicate the item is still unpaid?
A. No sir.
Q. Paid from some other source, perhaps Y
A. I do not know whether I can answer that. I can't be
sure.
Q. Do you have copies of the returns prepared for the
calendar year 1957? May I make arrangements to get copies
of those? I shall rephrase that. Do you say that a normal
vie'v of the record is not able to develop any of the 1957
returns T J\tiay I see those 57 returns or your copies Y
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The Court: Are you referring to individual returns made
by the defendants or are you referring to the entityf
Mr. Michael: Partnership, Your Honor, is what I am
referring to.
Mr. Via: Your Honor, is this proper redirect examination!
He is going into other matters. I thought he dismissed this
witness.
Mr. Michael: I am not dismissing this witness.
By Mr. Michael: (continued)
Q. Tell me 'vhat this is, ~Ir. Kesler (handing witness a
piece of paper).
A. That is a form 1065 for the year 1957, U. S. Partnership
Return of Income, Canterbury, Route 4, Box 4, Charlottesville, Virginia.
page 63 )
Q. Was that prepared by you, sir f
A. Yes sir.
Q. Was the original turned over to Dr. Decker, or what
was done with itt
A. I believe it was turned over to Dr. Decker.
Q. Dr. Decker.
Mr. Michael: If the court please, I may resolve the controversy among the other parties by offering this in evidence
as Plaintiff's Exhibit No. 9.
The Witness: May I ask a question, Your Honor f
The Court: Yes sir.
The Witness: Now, these copies, this is my copy. I would
be glad to make a copy of this.
The Court: I "rill permit you to withdraw your copy if it
is admitted in evidence, or file a copy.
Mr. ~Hchael: vVithout putting 1\;fr. Kesler to that trouble,
I would say to the court no'v that we will have a copy made
which can be kept in the records and do it within an hour or so.
The Court: Yes, you will get your copy back.
~{r. ~iichael: For that purpose, it would be all right if
I just write the number on a strip of paper so it does not
show on his copy, then we could put on one of these tabs.
The Court: Let me see if he is going to object
page 64 ) to this, because I don't know from Mr. Kesler's
testimonyMr. Via: One moment, Your Honor.
~·Ir. ~fichael: I want it mar!:ed for identification anyway,
so I will go ahead.
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Note: The above referred to form is marked and filed by
the court as Plaintiff's Exhibit No. 9 for identification.
Mr. Via: Your Honor, we cannot make up our minds. I am
going to object to its admission on the grounds that it was
not shown to these defendants. It is a self-serving declaration.
The Court: I will sustain the objection on the basis that
~Ir. Kesler prepared a return and turned it over to Dr.
Decker.
A statement by Dr. Decker would not be admissible, and
anything in the opinion of the court that Mr. I{esler testified
to that originally was Dr. Decker's or was handed over to
him and not shown to or given to these defendants, I think
is inadmissible. If you want to vouch the record this was
signed by the defendants, all right, but, at this stage I will
have to sustain the objection.
Mr. Michael: I would say in answer to Your IIonor 's
ruling that this is tendered first as a part
page 65 ) of a business record from the entity, which
generally in my understanding of the law is admissible for what it may be worth when they are once proved
to be records of the organization.
In this case, I think there is little controversy. They have
been shown to be business records or compilations involving
business records of the business.
Now, secondly, I think the ultimate immediate effect of
Your Honor's ruling is to say that a man who clearly is a
partner in a business is not a partner simply by keeping
from him the records of the business. All he has to do under
the ruling which the court has shown here, is to say, I want
nothing to do with the affairs of this organization. I want to
know nothing about it, and thereby avoid responsibility as
a partner; and, I do not think that is accurate.
I think all the questions of accessibility of these records
to these individuals come into this.
The matter of whether or not they could have or should
have seen them come in here and each one of these things
has to be determined. The ultimate result has been on the
basis of these contradictions that certain partnership activities
were not brought home to the individuals; but,
page 66 ) that determination is reached after consideration
of all this evidence and not by excluding, because
excluding the evidence, in my opinion, permits a man to
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say, all right, I have nothing to do with the books of account,
with the records. I employed the man to manage the business,
and thereafter, I will say if that is a partnership it was never
brought home to me that a partnership return was being
filed.
I think there is a question of what the obligations or
responsibilities on these defendants were to look into this
matter to determine what the status was. Now, when that
is coupled with the fact these reports of which I am going to
bring out in a moment were sent to these defendants, I think
it is admissible. It is for those reasons I except to the ruling
of the court.
The Court: If a report by JHr. I\::esler, in the court's
opinion, were given to these people and there is testimony
to their actions, that is one thing, but, I do not see how they
could be bound by how 1\'Ir. Kesler treated it unless either
they authorized him to do it or they had knowledge that he
was doing it or copies of it were furnished them. Otherwise,
it is no more than a declaration by Dr. Decker, and you
cannot bring in a witness and tell that Dr. Decker
page 67 ) told n1e in 1957 that it was a partnership.
That would be a self-serving declaration, and~{r. Michael: I said in the beginning that the taking of
1vir. I{esler first was taking him out of order but, it was convenient. We did so, and I think most of what we are discussing
now will be clarified later on, but, for the tenure of the ruling
which the court has made as to these items, I think for those
reasons advanced, I except to the Court's refusal to accept
what I tendered as Plaintiff's Exhibit No. 9, and ask the
court to mark it for identification.
The Court: ~{ark it for identification, yes sir.
By Mr. ~Hchael: (continued)
Q. Mr. Via inquired of you concerning the entry made at
the foot of Plaintiff's Exhibit No. 7, taxable income, federal
and state, relating to these various things.
I hand you a piece of paper, Form 501 A, and ask you to
tell me what it is.
A. This is a form 501 A. It is a form to show a partner's
share of income for the calendar year 1958.
Q. Was that paper which you have in your hand prepared
by you, sirY
!.. Yes, sir.
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J\Ir. 1\Hchael: I ask this be ad1nitted into evidence as Plaintiff's Exhibit No. 10.
page 68 ]

Note: The above referred to paper writing is
marked and filed by the court as Plaintiff's Ex-

hibit No. 10.

By Mr. Michael: (continued)
Q. J\Ir. Kesler, I direct your attention to the sheet of
Complaintants Exhibit No. 7 showing statement of charges
and credits for Dr. Decker and particularly to the items
shown at the foot of the page, taxable income, federal and
state.
How does the amount shown there compare with the amount
shown for Dr. Decker on Plaintiff's Exhibit No. 10!
A. It agrees. It is the same amount.
Q. How many, if any, other slips like this were prepared
by you at the time you prepared the one by Dr. Decker!
A. (looking through files) Four.
Q. Will you check that again, sirf I count five. Others?
Forgive me. You are right. \Vhat was done with the original
of the five which you prepared?
A. They were attached to the original of the Form 1065 for
1958.
Q. That was sent in to the federal governnwnt!
A. I delivered it to Sterling Decker.
Q. Along with his own Y
A. Yes sir.
The Witness: Your Honor, can I make a correction to a
statement I just made T
page 69 ]
The Court: Yes sir.
The Witness: I made a staten1ent that 501 A was
attached to Form 1065. I meant to say 501 which is the state
form for the partnership.
By Mr. 1vfichael: (continued)
Q. Mr. Kesler, in addition to the original of these, Plaintiff's Exhibit 10, how many copies, if any were sent along
with the original and the return to Dr. Decker?
A. I think the way I can answer that is, our procedure is
to send one copy to go to the tax authoriticR and a copy of
the same document to go to the tax payer.
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Q. And you believe you followed your usual procedure in
this caseY
A. I believe it would have been followed, yes sir.

*

*

*

*

*

RE-CROSS EXAMINATION
By Mr. Via:
Q. About what you did with these copies, are you not
guessing what you did about them Y
A. I did what our procedure was.
Q. Do you know what you did with the copies of these
returnsY
A. Do I know what I did with themf
page 70 ]
Q. Yes sir.
A. My procedure would be to deliver them to
the taxpayer.
Q. Was that your procedure in this case?
A. As far as I can recall 've followed that procedure with
every return we prepared for Dr. Decker for any organization in which he had a financial interest. All documents were
delivered to him.
Q. To Dr. Decker!
A. Yes sir,
Q. All right, now. You were talking with Mr. Michael
about your getting paid for your fee, the one you looked up
there.
A. Huh!
Q. You didn't mean Mr. Gilmer paid you Y
A. No, I don't think Mr. Gilmer did, no.
Q. That reflects a share for his pro rata charge!
A. Yes.
Q. This check book which you identified as the check book
of the Berkley partners, do you remember whether there
would have been any other check books other than that one y
A. No sir.
Q. That is the only one you ever saw.
A. Only one I recall.
Q. Did you have anything to do with opening
page 71 ]
this accountY
A. No sir.
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~Ir.

Via: All right, sir.

Q. That is the check book from which you posted your
entries in that ledger that you have in your lap there~
A. The information from those stubs was entered into this
journal.

page 72 )

*

*

*

*

*

*

*

*

*

*

DR. STERLING R. DECKER,
called as an adverse witness, first being duly sworn, testified
as follows:
DIRECT EXAl\IINATION
By 1\{r. JVIichael :
Q. You are Dr. Sterling Deeker, arc you not f
A. That is right.
Q. And where is your present residenee1
A. At 613F Westover Hills Boulevard, Richmond, Virginia.
Q. During 1955 and 1956 and on through 1960, where was
your residence 1
A. At various times in Albermarle County, ·virginia, and
in Charlottesville, Virginia.
Q. In 1956, did you enter into a transaction with Dr. Charles
Hurt involving certain land owned by Captain Tuck f
A. I did.
Q. Where was that land, what is itY
A. Outside of the city limits of Charlottesville on 29 north.
Q. How much land is involved in this?
A. Eleven acres.
Q. Is all the land owned by Captain Tuck in that location f
A. Including the adjoining piece of land known as Blue
Ridge Golf Course. It was all that, single.
Q. The Blue Ridge Golf Course is also owned by Captain
Tuck?
A. Yes sir.
Q. When was it that you and Dr. Hurt made this
page 74 ) transaction with Captain Tucld
A. I believe it was during the winter of 5~6.
Q. When you acquired the parcel in what form 'vas the
title taken, Doctor f
page 73 )
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A. According to my memory, Dr. Hurt and I acquired it
jointly.
Q. Thereafter, what were your negotiations with Messrs.
Dwyer and Barkley concerning· this?
Mr. Via: I object to that. I do not see what Mr. Dwyer or
Mr. Barkley concerning this tract of land might have had to do
with it.
Mr. 1\Hchael: If the court please, my reason for going into
that here is to show that certain documents, some of which
were drawn by George Gilmer, 'vere drawn in the period
between acquisition and the date of the partnership agreement which is attached to the bill shows an effort to organize
a partnership between Dr. Decker, Dr. Hurt and others, three
such others in fact.
My purpose is to show that from the beginning Mr. Gilmer
in particular knew of what the arrangement was between Dr.
Hurt and Dr. Decker and the proposed arrangement between
these others.
The Court: It seems to me you are bringing in another
issue. I think we are going to have to try the
page 75 ] issue of what took place on those occasions which
might or might not be material to this situation.
What he had in his mind- I am not testifying- in transactions·with lVIr. Barkley would not have any effect on what
the agreement was between these parties.
lVIr. Michael: Your Honor, the agreements which were made
between Drs. Hurt, Decker, and Mr. Barkley and Mr. Dwyer
were in part drawn by 1\fr. Gilmer.
The contract shows that it was originated after discussion
between the two of them. Between Dr. Decker, Dr. Hurt and
Mr. Gilmer, and the same arrangement was carried forward
into the agTeeinent that eventually became what is attached to
the Bill in Chancery. The agreement, 26 April1957.
From the beginning, Your Honor, the thought in mind of
these parties and J\fr. Gilmer on draftsmanship indicates it
was a partnership as it is called in the agreement dated 26
April, 1957.
The Court: What they might have had with respect to him
might or might not be the intent he had ·with respect to
these defendants.
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Mr. Michael: Perhaps I am not making myself clear. I
hope that the court understands that the draftmanship
throughout was the draftsmanship of one of the
page 76 J men who is now charged as a partner. I mean
that is clear.
The Court: I understand that, but I do not think that is
proper evidence to show what the agreement \Vas between
these parties.
Mr. Michael: If that is the ruling of the court, I have these
agreements which I would tender for indentification The Court: Let me ask you this: Do you have any authority
in support of this position~
Mr. Michael: No sir, I have not considered it to be a debatable point, frankly, Your Honor. It seems to me the negotiations which made up the formation of a partnership is material,
particularly when one of the persons were present to those
negotiations and helped carry them out.
The Court: I think it may be a different proposition of
negotiations between these parties leading up to their agreement, but not negotiations leading up to the third parties.
Mr. Michael: Even though one of the defendants was a
party to one of the negotiations~
The Court: I do not see that would make any difference.
Mr. Michael: I do not intend to prolong it, but I \Vould
like to offer this for identification.
We would of course except to the ruling of
page 77 ]
the court in excluding the evidence.

*

*

*

*

*

*

*

*

*

*

page 78 J

By Mr. Michael: (Continued)
Q. Dr. Decker, what was the ultimate outcome of Dr. Charles
Hurt's interest in the property f
A. After preliminary plans and steps were taken to develop this property, Dr. Hurt was notified that he was to be
inducted in the Air Force, so that he took steps to dispose
of his interest.
Q. What steps were taken concerning this interest f
A. He approached friends and acquaintances of his in the
area ultimately selling two-thirds of his interest to M:r. Gilmer
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Senior and Junior, and later on sold the remaining one-third
of his interest to the Wood Brothers.
Q. Was that transaction by which Dr. Hurt gave up his
interest in the property reduced to writing?
A. Yes sir.
Q. Can you identify the paper which I hand
page 79 }
you now, Doctor?
A. That is an agreement that was made up that supplemented the agreement that Dr. Hurt and I had to include the
interest that the Gilmers were g·oing to acquire from Dr. Hurt.
Q. What is the date on that?
A. 26 April 1957.
Q. Who drafted that agreement, sir?
A. Mr. Gilmer, Senior.
Q. Who executed it, Doctor?
A. On 26 April 1957, it was signed by Dr. Hurt, George
Gilmer, Jr., George Gilmer, Sr., and myself, Sterling R.
Decker.
Q. There is an addendum to it Y
A. At a. subsequent date, an addendum was added?
Q. What does that do?
A. This conveys the re1naining· third of Dr. Hurt's half
interest to David and Joseph Wood.
Q. You said convey. I believe you mean agrees to convey?
A. It uses the past tense.
Q. Conveyed Y
A. It agreed that parties hereto, Charles Hurt, has conveyed, his one -

*

*

*

*

*

*

*

*

*

*

page 80 ]

Q. Di·. Decker, under the agreement reached by the five
of you, under this agreement, Plaintiff's Exhibit No. 12, what
were you supposed to do'
A. I was supposed to subdivide the land, arrange for the
construction of roads to the various lots, provide water and
sewage facilities to the lots if it were' to 1ny interest to do so,
and was allowed to purchase the lots at a fixed fee, at a fixed
rate.
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Q. Who was to pay the cost of doing these thing-s in that
landf
A. With the exception of supplying the utilities to the
various lots, the 1nen entering- into this ag-reement were to
bear those costs according to their interest.
Q. Were deeds actually prepared conveying- from you and
Dr. Hurt two-thirds of his one share to the Messrs. Gilmer?
A. I do not know how he conveyed his interest
page 81 ) in the land to them.
Q. Do you kno'v how his interest in the land
was conveyed to Messrs. Wood f
A. No, I do not.
Q. How were these payments for roads and so on made to
the organization T
A. I - when the need arose, we would submit intemized
statements to the various individuals, and they in turn would
send their checks to me, and then I would pay the bills that
the org-anization had acquired during- the preceding intervals of time.
Q. Dr. Decker, I hand you two papers and ask you if you
can. tell me what they are, sir?
A. The paper dated May 7, 1957, was a letter that accompanied a check fr01n Georg-e Gilmer, Sr. representing
payment on assessment made ag·ainst him.

By The Court: Just a second. Representing a payment on
whom?
A. The payment of assessment made ag-ainst him.
The paper dated :Niay 10, 1957, represented a similar accompanying letter which a check was enclosed as payment
of assessment made against Joseph and David Wood.
Q. Do those two letters transmit from the addressee to Dr.
Decker the full a1nount necessary for the payment of the
thing-s represented in that assessment?
page 82 )
A. There is an indication that perhaps it represented a slight excess.
Q. Who paid the remaining· one-half of those expenses f
A. I would have.
Q. Because you had one-half interest in the title 1
A. That is right.
Mr. lVIichael: I ask these be introduced as Plaintiff's Exhibit No. 13.
The Court: Any objections 1
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}i!r. Via: No sir.
Mr. Michael: I would like to get a stapler when the day is
over and put these papers together.
Note: The above referred to paper writing'S are marked
and filed by the court as Plaintiff's Exhibit No. 13.
Q. Can you tell rne what these two papers are which I hand
you, sir?
A. The paper dated July 10, 1957, represents a letter which
accompanied a check also representing payment on charges
made in this case against George Gilmer, Sr.
The paper dated July 10, 1957, represents a letter which
accompanied a check which was a payment on assessment
made against David and Joseph Wood.
Q. Are they in equal amounts f
A. The amounts are equal.
Q. Except for $.23 T
page 83 )
A. Except for $.23.

1\'Ir. Michael: I would like to introduce these as Plaintiff's
Exhibit No. 14.
The Court : All right.
Mr. Via: You haven't shown us that.
Mr. Michael: Yes. I will bring these over there at the same
time.
Note: The above referred to paper writings are marked
and filed by the court as Plaintiff's Exhibit No. 14.

By Mr. Michael: (Continued)
Q. Will you explain, if you can, why one of these checks
was for $2,850.00 and the other $2,850.23 Y Do you know 1
A. No, I don't. I think the figure could be divided a little
closer. It is bound to be a few odd cents involved. I don't
think it would be that much.
Q. You understand the contract contained in Plaintiff's
Exhibit No. 12, there is this language in the contract: It is
agreed that Sterling R. Decker is to manage the development
of this property.
What did you do in connection with the development of
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the property and the books of the property, property of the
venture acting under that language¥
page 84 }
Insofar as the books are concerned, I a pproached Frank Kesler and asked him to set up
a system of accounting to cover this operation.
Q. Did he do so'
A. He did.
Q. Was there any discussion between you and any of the
other four members of this venture concerning the books
or how they were to be handled'
A. I told them that Frank l{esler was going to keep these
books for us and from time to thne would issue statements
as to what was happening in terms of the cost and any profits.
Q. What did Frank Kesler do with you concerning this
matter when he first discussed with you setting up the books Y
A. Well, we had preliminary talks about some other phases
of this operation, and he informed me that they should be
kept separate insofar as having separate bank accounts and
the appropriate checks be issued from the appropriate organi~zation. He went into the type of organization it was going
to be, and I had very little I could tell him.
I simply said, Dr. Hurt and I have this agreement. We are
going to do such and such, develop so and so.
So, our conversation preceded J\llr. Gilmer, Jr. and Sr.'s
coming into it. And, at this point, we had reached a point where
there was going to n1ean changes, contract changes.
page 85 ) ]\lfr. Kesler said, Let's sit down, start up these
books. He said, I want a copy of the agreement
you have between you; and, I furnished him a copy of the
agreement.
Q. Is that Plaintiff's Exhibit No. 12 ~
A. It is. And, from that exhibit, he determined our joint
responsibilities, our joint interest, and he evolved the system
of bookkeeping that we carried under his supervision for a
while, and then following the method he outlined for the rest
of the time.
Q. That is after 1958~
A. That is right.
Q. Was there any discussion between the two of you or
between two of you and the l\fessrs. Gilmer concerning partnership or no partnership?
A. It wasn't discussed as to should we have a partnership
or shouldn't ·we have a partnership. Now, any of the legal
factors, I didn't enter into a discussion with l\1:r. Gilmer at
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any time. When Dr. Hurt and I saw him the first time, we
didn't suggest to him any arrangement by which we had to
do anything.
We expressed to hhn what we wanted to do and what we
wanted our various liabilities to be. The document was solely
his way of holding our ownings between each other.
Q. Is that true of the contract which is embodied in Plaintiff's Exhibit No. 12?
page 86 ]
A. Yes sir, Plaintiff's Exhibit No. 12 very nearly represents the agreement Dr. Hurt and I had.
It simply included two more individuals, and subsequently an
additional two more individuals.
Q. In place of Dr. Hurt?
A. In place of Dr. Hurt.
Q. During the period Mr. Kesler was doing the accounting
work for the venture, did you get financial statements from
him!
A. Yes, I did.
Q. What sort of statement did you get, Doctor!
A. At the end of the first accounting period, he prepared
for myself and each of the other interested members, a
statement of the accounts to date and bound those in brown
leather folders and delivered them to me.
Q. I hand you Plaintiff's Exhibit No. 1, and ask you if this
is one of the folders and sort of thing you refer to?
A. This appears to be the first one I got from him.
Q. What is the date!
A. Financial statenwnt, June 30, 1958.
Q. How many did you get from Mr. Kesler!
A. At least one for each of the interested parties and perhaps one or two extra.
Q. Whom do you mean when you refer to the
page 87 ] interested parties, name them?
A. George Gilmer, Sr. and Jr., Joseph and
David Wood, and Sterling R. Decker.
Q. For the sake of, the record, do you know the occupation
·
of George Gilmer, Sr!
A. He is a lawyer.
Q. David Wood 7
A. Lawyer.
Q. Joseph Wood 7
A. Lawyer.
Q. George Gilmer, Jr?
A. Business man.
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Q. Are the three gentlemen who are lawyers to whom you
have referred, at that time engag·ed in active practice?
A. Yes sir.
Q. What did you do with the copies of this Plaintiff's Exhibit No. 1 'vhen you received them from Mr. l(eslerV
A. I distributed them. I believe I gave two to ~{r. Gilmer,
Sr. with the understanding he would in turn be handling his
son's interest in the property.
I also believe I gave two to David Wood, Jr. with the same
understanding that he would be handling his brother's interest in the property.
Q. Was it that he would be handling his interest in his
brother's property?
page 88 )
A. And that any correspondence would be
through him insofar as it affected hiln.
Q. At the end of 1958, Dr. Decker, what reports did you
get from ~Ir. J(esler ~
A. We received a second brown bound statement of a date,
plus, I believe an original for our partnership return, and
the other document associated with the partnership return.
Q. What did you do with those papers when you received
them from J\1r. J(esler~
A. They may have been delivered in person by me. However, my recollection is these were mailed by our bookkeeper
to the individuals involved.
Q. Were they submitted with any covering letter insofar
as you know?
A. The reason I believe they were mailed, I remember a
short note by Cornelia Courtney who was our bookkeeper at
that time, a short covering note.
Q. To whom were they made?
A. I believe Mr. Gilmer, Sr. would have received two. I
do not know ,vhether they were sent simply to the Woods or
to David Wood, Jr.
Q. What was done with the information - with the partner's share of the income forms which were given you by
:\[ ,.. l{esler?
A. I beg your pardon. These were the things
page 89 ) I have been referring to, the brown folders were
delivered by me in person.
Q. This brown book at the end of 58?
A. That is right, delivered by me in person. As these
things, I believe, were made up, there was some discussion
nbout whether I was going to deliver these in person, and

B. B. Woodson, Trustee, etc. v. George Gilmer, et al.

47

Dr. Sterling R. Decker
it was necessary the individuals get them. I delivered the
brown book, and the partnership returns were mailed.
Q. By that do you mean return like that, Plaintiff's Exhibit No.4?
A. Yes sir.
Q. Were slips for each of the five persons involved supplied
with the return like that shown in Plaintiff's Exhibit No. 10~
A. I am certain these were mailed. I can't be certain copies
of this were mailed.
Q. At the end of 1958 you would have sent or delivered one
of these financial statements from Mr. Kesler to the various
four parties involved Y
A. That is right.
Q. What comment, if any, did you receive from these gentlemen concerning these financial statements Y
A. Only that they appeared to be nicely done or something
to that effect. There was no criticism nor was there any
question.
Q. Was any statement ever raised concerning
page 90 )
the partnership indications on these returns Y
A. None.
Q. As to the partnership return of income, Plaintiff's Exhibit No. 4, can you tell me whether you did or did not see
to it there was delivered or mailed a copy of that return to
each of these four people Y
A. I can't possibly state, but it is my feeling that if I
didn't either give them one, that they were reviewed simply
because it simply states, you earn this much money withoutMr. Via: I object to the witness stating a conclusion as to
what the parties might have done.
Mr. 1tiichael: He didn't say what.
The Court: He will have to be permitted to finish his
answer. I cannot rule on it at this stage.
A. Perhaps what I meant to say was, I "rouldn 't have delivered a simple statement saying· you earned this much monev
without the accompanying form to substantiate that which
was earned. I know I wouldn't have said, if I only had one
or two copies of it, I would have shown it, but I didn't have
any extra copies, and therefore Q. By this, which shows how much money was earned, do
you mean a form similar to Plaintiff's Exhibit No. 10?
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A. That was sent to them.
Q. To each one Y
A. To each one of them. I believe this acconlpanied them. If it didn't accompany them, I showed it to
each of them to show them how the figures were arrived at.

page 91 ]

Mr. Michael: Now, if the court please, this is Plaintiff's
Exhibit No. 4 to which he referred as partnership return
which has already been marked for identification only. I
think it is appropriate at this time to move it be admitted
in evidence, because it has been shown by this testimony to
have been done.
The Court: I think under the circumstances, I will admit
that.

*
page 92 ]

*

*

*

*

By Mr. :Michael: (continued)
Q. Doctor, at any time during 1957 or in 1958,
did the group of you have any meetings with all

present?
A. I don't believe so.
Q. When this agreement which is Plaintiff's Exhibit No.
12 was signed by you, Dr. Decker, Dr. Hurt and Messrs.
Gilmer, were all four of you present at that time?
A. I can't be sure. I just honestly don't know. It is my
recollection it had been signed and then I signed it.
Q. Dr. Decker, I show you two Plaintiff's Exhibits, 3 and
5, which have been marked for identification only, and ask you
in reference to 3, first, if you can tell me where that was obtained.
A. That was prepared by Mr. l(esler for us as a guide that
we kept in our office to help us keep the books the way he
wanted them to be so that at any given moment he could
prepare the work that he had to do.
Q. Was that Plaintiff's Exhibit No. 3?
A. It is.
Q. Kept regularly permanently in the office of the Berkley
entity after you received it from Mr. Kesler?
A. It was.
Q. Was it used by the bookkeeper in the process of keeping
the books?
A. It was.
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Q. Where were these books kept, Doctor T
page 93 )

A. At the building known as the Chimneys on
Route 29 north.
Q. What were your rules, if any, to access to these books
by the other four gentlemen T
A. They would have been welcome to use them at any time,
and, on at least one occasion I know of, David Wood did make
them available to himself.
Q. Do you recall when that was that Mr. David Wood saw
the books!
A. It was sometime after ~-Ir. Kesler had stopped being
actively interested in them, it was at that time when he
was trying to show himself if the number of lots I had
bought for the amount of money had been paid, for it was
an amount to reconcile some of the statements I had given
him with some of his own thoughts on the subject.
Q. How long did he work with the books of that organization, if you know T
A. I have the feeling after about forty-five minutes, we
decide in general these things are best left to an accountant
and this wouldn't have gone beyond forty-five minutes.
Q. Was that record available to him at that timeT
A. This 'vould have been in the very first page of the thing
that has been called General Ledge!'· or something other.
Q. Did any of the other three gentlemen ever go through the
books or go to the books so far as you know?
page 94 )
A. I don't believe so.
Q. Could they have done so had they wished to
do so?
A. Indeed, yes.
Mr. Michael: This is an exhibit which likewise was marked
for identification only. I now move it be admitted in evidence on the grounds it was available to all these gentlemen
and could have been seen by any one of them who went there
and was seen by one who went there on one occasion to look
at the books. ·
I think the significant point is they were greatly available
to these genetlemen had they chosen to exercise their right.
Mr. Via: We would object on the grounds it is purely a
self-serving declaration as far as Dr. Decker is concerned.
There is no evidence ~ny of the defendants ever had more
than as just indicated about forty-five minutes, they con-
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eluded the matter was to be left to an accountant, so we
renew our objection to the whole thing.
Mr. ::Michael: Let me be heard on that objection that it is
a self-serving declaration.
The testimony before the court now is this matter of
partnership was established by Mr. Kesler after consultation and this contract dated April 28, 1957,
page 95 ) and Dr. Decker had nothing to do with determining the form in which the books were set up. Mr.
Kesler was employed for this, yes. It has been identified by
Mr. Kesler as his work. The testimony is these books were
available but, the fact that 1\ir. Kesler had it, does not make
it a self-serving declaration by Dr. Decker.
Mr. David "'\Vood: Your Honor, I would like to state that
since the question has arisen that I was given opportunity to
see that, I did go to the Chimneys once to determine The Court: Wait a minute. You have a chance to testify.
Mr. Wood : Well, I am speaking on behalf of myself as
an attorney, but what I want to say is ~Ir. l\Hchael: He cannot testify later on, Your Honor. If
you are serving as an attorney, later on you are not permitted
to testify to that.
Mr. David Wood: If you want to call me, all right. I think
we ought to get it straight. If you call me as a witness, I
can disqualify.
The Court: You can disqualify. He has to withdraw after
that.
Mr. Michael: I hope the record will clearly show that 1\{r.
Wood is appearing now as attorney for himself
page 96 ) and not as a witness.
The Court: I think we ought to get that part of
it straight. Are you representing yourself¥
Mr. David Wood: It is difficult for me to represent myself
without testifying at the same time.
Mr. Via: I might say I had planned to call Mr. "'\Vood as
a witness in the case.
Mr. Michael: I would humbly suggest that the way to solve
this, let him make his statement at the time he is called.
Mr. Wood: I 'viii have it that way.
The Court: We are dealing here not with whether or not
this was held out as a partnership to third parties, that is
between the parties, if they are partners, and, therefore, it
would be admissible, to me, in the form of admission against
interest or something of that sort; and, I think before that
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is admissible, there has to be testimony that sonwone of
these defendants saw this and what their reaction was. The
fact that it was available, I do not think makes any difference.
I have to overrule your motion.
Mr. Michael: For the reasons stated and for particularly
the fact that the evidence shows that these papers were fully
open to the four defendants, I would respectfully except to
to the court's ruling.
page 97 ] By Mr. ~Iichael: (continued)
Q. Dr. Decker, I show you Plaintiff's Exhibit
No. 5. Can you tell me where that came from!
A. That was prepared by 1\tlr. l{esler.
Q. How was it turned over to you, just one sheet or a
number of sheets, or what!
A. I can't say.
Q. What was done with that sheet~
A. Either he used these adjustments and re-adjusted the
schedule, or we used the schedule and re-adjusted our account to date.
Q. Do you know whether or not any of the four defendants
ever saw that sheetT
A. I can't say.
Q. Was it kept in the books and recorded in the corporation
of the entity?
A. Yes.
Q. Was it presently available to any of the four gentlemen
had they chosen to look at it!
A. Yes.
Mr. 1\Hchael : I make the same motion.
Mr. Via: I make the same objection.
The Court: I sustain the objection.
Mr. Michael: As to Plaintiff's Exhibit No. 5, the refusal of the admission in evidence, I would
page 98 } except to the court's ruling on the same grounds
as before, although, I see it was somewhat weaker
than Plaintiff's Exhibit No. 3, because there is evidence that
one of the persons actually went there to look at the book.
By 1\Ir. 1\Hchael: (Continued)
Q. Dr. Decker, I show you Plaintiff's Exhibit No. 9. Where
was that obtained, from whom was that obtained?
A. From Mr. Kesler.
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Q. It is a partnership return of income, is it not¥
A. It is.
Q. How many copies did you get from ~Ir. I{esler at the
time you got that, if you know f
A. Concerning that particular document, Form 1065, I do
not know how many copies we got.
Q. What did you do with the 1065 form for 1957 ~
A. Along with these, I know I got the green sheet- once
again, I know the green sheets were sent to the partners. It
was simply a figure of that year since there had been no sale.

Mr. lVIichael: Again, Your l-Ionor, that was marked for
identification, and I ask it be admitted in evidence.
Mr. Via: We raise our same objection.
The Court: All right, on the basis of the witpage 99 ] ness' testimony, I think it is admissible, and I
overrule ~1r. Via's objection.
Note: The above referred to exhibit formerly n1arked for
identification is marked and filed by the court as Plaintiff's
Exhibit No. 9.
By lVIr. :Michael: (Continued)
Q. Doctor, following 1958, calendar year 1958, what procedure was followed in keeping books of the venture 1
A. Mrs. Cornelia Courtney was hired during that period of
time and receiving her instructions from ~Ir. l{esler prior to
our termination of relationship with hin1, she continued along
lines that he had originally set up.
Q. Now, in 1959, what sort of records were prepared and
distributed to the four other people?
A. From time to time, the list of charges that had accrued
were made, then, income from lots purchased would offset
these charges, and balance either due or owed would be shown
on the statements, and would be distributed to the various
partners, and either money collected from them or money
paid to them.
Q. Now, what was done with the profits that venture made
for instance in the year 1958 ~
A. In the first year most of the profit from lots were used
to develop roads in advance of lot sales. In subsequent years,
profits were occasionally paid in cash or simply kept on
the books as a capital account owed the inclipage 100 ) viduals.
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Q. Not, in what proportions were these profits
distributed in cash?
A. You mean- I am sorry.
Q. How much did ~Ir. David Wood get as against how much
you got, were they distributed in proportion to your interest
in the land?
A. Yes sir, they were.
Q. Did that continue on through 1959 and 1960 Y
A. Yes, it continued up to the difficulty that developed in
1961.
Q. I hand you a check here - I don't know - I hand you a
check and ask you if you can tell me whether this is your
signature on the check, sir.
A. Yes it is.
Q. What is the date on the check?
A. 13 October, 1960.
Q. To whom is it payable T
A. George Gilmer, J r,
Q. What is marked on the left hand bottom of the cheekY
A. Says dividends, Berkley Partnership.
Q. Who wrote that on itt
A. I did.
~Ir.

Michael: I ask this be admitted in evidence
Your Honor. I ask this be admitted in evidence
as Plaintiff's Exhibit No. 15.
The Court: All right, sir.

page 101 )

Note: The above referred to check is marked and filed by
the court as Plaintiff's Exhibit No. 15.
The Court: Dr. Decker, that notation was written on there
when the check was written T
A. Absolutely, absolutely.
By Mr. Michael: (continued)
Q. Dr. Decker, at the time this check of 13 October, 1960,
Plaintiff's Exhibit No. 15, was written to George Gilmer, Jr.,
were other checks written to the other three of the four defendants?
A. Probably not. We had originally started in with a bank
account just for this entity from which money was disbursed
as it was received. Then, as charges built up faster and
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faster and our bookkeeping fell behind, it got so I would get
money from the partners.
Yet, the money needed to pay bills was always current, so
I would tend to pay these bills myself and then make an adjustment.
From time to time, individuals would approach me, say,
isn't it about time for the check! "'\Vho was approaching me
the nwst, most usually got the check, so that I can't say they
all g·ot it at any one time with all credit to one.
page 102 ) Mr. Gilmer Jr.'s check was rather late in coming.
That accounts for the fact that there was a
personal check, not Berkley Coniniunity Builders, not a check
from a bank account covering that particular organization.
Q. Dr. Decker, I hand you a deposit slip dated 11-4-1958.
How is that headed at the top of the slip 1
A. It was originally drawn to say Berkley.
Q. Then what happened¥
A. When it then came back to us for our bookkeeping, we
had to begin to differentiate. "\Vhen this was probably deposited, we weren't doing a real accurate bookkeeping job, we
were accumulating records.
After a certain number of these came, we had to divide
which read Berkley as a developing organization and which
read Berkley as a building organization so, we added Berkley
Apartments to it.
Q. Do you know who did the work~
A. Neither ]\ifary Jane Decker or myself. It is not our
handwriting.
Q. Can you identify the handwriting?
A. No, I can only speculate that it was Cornelia Courtney.
Q. Is that slip from the books and records of Berkley Partnership?
A. That part of the record of Berkley Partnerpage 103 ] ship, yes.
Mr. Michael : I ask this be admitted as a part of the books
and records of the organization as Plaintiff's Exhibit No. 16.
Mr. Via: I will object to that. It is a copy. In addition, it
has been altered. At most, it is hearsay and is a self-serving
declaration on Dr. Decker's part.
The Court: I sustain the objection. There is 110 evidence
that one of the defendants had knowledge or all knew about it.
Mr. 1\Echael : If the court please, it is again part of the
books and records of the entity, and the evidence has been
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that they had full access to it. In addition, it shows the method
of handling within the organization. It goes to corroborate,
to back up the partnership return of income, partnership
green slip. The financial statement shows it was a partnership and otherwise ties in with the documents which under the
evidence did go to the four defendants. It goes to support or
corroborate those documents.
The Court: No sir. I sustain the objection.
Mr. Michael: We respectfully except to the court's ruling.
Now, let's get this identified.
The Court: There is a distinction between dealpage 104 )
ing with a third party where the matter involves
doing business and putting them in this position of being a
partnership where there is not one. You have to form a partnership by agreement. You don't become a partner through
any particular type of business, if the suggestion is that records were available and they could go look at them, then they
are liable to wake up and find themselves a partner.
I don't think this is admissible unless it is admissible for
the purpose of showing the admissibility that it might show in
an agreement.
Mr. ::.Michael: I think the record justifies my objection to
the court's ruling to the effect that while it is quite true that
there are two different standards to be formed as between an
effort by a third party to oppose a third party relationship,
nevertheless the conduct of the business has been held to be
entirely in determining the relationship, and I am impressed
with a case on this point which realized two organizations
which undertook and joined together in the lacquer business,
sharing expenses and so forth and otherwise carrying on
under the statutory definition of partnership whereby the court
held the parties were parties regardless because
page 105 ) their conduct had been such that no other conclusion could be drawn. They looked into it, at the
way the business was conducted, the records of the business
and so on.
There is a distinction in this case in that there was nothing
that one of these two companies had effectively not participated in the conduct of the venture. In this case I refer to,
both of them had participated. I agree that is a distinction
between the two efforts to establish a partnership.
I respectfully submit this item as material to determine
what the relationship among the five people is.
I have here, Your Honor, a series of items which in my
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opinion are in the same category as the deposit slip which has
been marked for identification only as Plaintiff's Exhibit No.
16. I see no reason in unduly prolonging the record if it may
be stipulated that Dr. Decker will testify just as he The Court: Check with l\1:r. Via.
Mr. Michael: I am sorry. Do you wish to agree to stipulate?
By

~Ir.

Michael: (continued)

Q. Dr. Decker, could you tell me what this paper is Y

l\{r. Via: Our objection would be the same.
The Court: All right.
}fir. Via: He wants me to object. I don't have
any objection to his introducing Mr. Randolph's bill if he
wants to do it. I have no objection to that if you want to introduce it.
The Court: V..T ell, let's get a stipulation in here to save
time. If you can't get it in, let it go, and go ahead.

page 106 )

A. That is a deposit slip in which a $1,000.00 was deposited
to the account of Berkley ''A.''
Berkley ''A'' represents the partnership account. Clarifying this, someone has written the word partners after the
word Berkley "A." That is neither Mary Jane Decker's or
my own handwriting.
Q. That was a part of the records of the Berkley Partnership!
A. It was.
Mr. Michael : I offer this in evidence.
Mr. Via: Objection.
The Court: Sustain the objection.
Note: The above referred deposit slip is marked and filed
by the court as Plaintiff's Exhibit No. 17 for identification
only.
Mr. Michael: Note my exception.
Q. Could you identify for me this paper I hand
page 107 ) you Y
A. It is a breakdown of either an interest
charge, or an interest credit distributing this among four in-
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dividuals - Decker, Gilmer, Gilmer and Wood. In the same
handwriting, it is labeled Berkley Partners.
Q. Do you know whose handwriting it is¥
A. This could well be 1viary Jane Decker's handwriting.
Q. Was that a part of the books and records of Berkley
Partnership T
A. Yes sir.
1vlr. Michael: I ask likewise this be admitted.
l\{r. Via: I certainly make the same objection to that.
The Court: I sustain the objection.
l\Ir. lviichael: The court will allow me to introduce this as
plaintiff's exhibit for identification only.
Note: The above referred to exhibit is marked and filed by
the court as Plaintiff"' s Exhibit No. 18 for identification only.

Q. Can you identify the paper I hand you now?
A. That is the statement from Commonwealth Utilities
Company to Berkley Partners, billing them for costs incurred
in installing street lights.
Q. Was that received by Berkley Partnership¥
A. It was.
Q. vV as that a part of the books and records
page 108 ) of the partnership?
A. It was.
Mr. l\Hchael : I ask this be admitted, Your Honor.
~{r. ·via: We object, Your Honor. Dr. Decker 'vasBy The Court:
Q. Either you or Mary Jane Decker had to sign the check,
is that right T
A. To pay that bill.
The Court: I sustain the objection.
Mr. l\Hchael: We except on the same grounds, and ask
that it be marked as Plaintiff's Exhibit No. 19, for identification only.
Note: The above referred to statement is marked and filed
by the court as Plaintiff's Exhibit No. 19 for identification
only.
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By Mr. ~Iichael: (continued)
Q. Dr. Decker, I hand you two statements and ask you if
you can tell me what they are Y
A. One, the letter dated October 17, 1958, is a statement
from 0. R. Randolph's office, and a statement of account for
engineering fees.
This was an assessment against Berkley Partners labeled
by us as Berkley Partners.
The second is a statement dated December 30,
page 109 ) 1958, also, 0. R. Randolph's office, a statement of
account for his services. The charge was made
by us against Berkley Partners.
Q. Were these charges paid by Berkley Partners.
A. They were- yes sir, they were.
Q. Are these two bills a part of the books and records of
the Berkley Partnership Y
A. They are.
Mr. Michael: I ask these be admitted in evidence as Plaintiff's Exhibit No. 20.
l\{r. Via: We are not going to object to that, Your Honor.
The Court : May I see it.
By The Court:
Q. Whose handwritings are on these~ On the top one,
Community is marked out and Partner is written in red.
A. Someone in my office. Neither myself or I do not believe
1\rfary Jane Decker put something on that.
Q. It is certainly on there.
A. That is right.
Note: The above referred to statements are marked and
filed by the court as Plaintiff's Exhibit No. 20.
Note: At this point, an off-the-record discussion is had,
following which the matter is continued:

Q. Lastly, Dr. Decker, I hand you a form from the Treasury
Department and ask you to tell me what it is Y
page 110 ) A. Having filed partnership return for 1958,
the government mailed similar papers to fill out
for 1959.
Q. To whom is that form mailed Y
A. Berkley Partners.
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Q. Was that received by Berkley Partners!

A. It was received at the office at the Chimneys.
Q. Was it in due course filled out either on that form or
either on an appropriate form¥
A. I cannot to my knowledge testify if we filled out partnership return for 1959. I would think we did. I think we broke
it down in 1960, but I am not sure.
Q. Dr. Decker, was that paper which came from the Treasury Department kept as a part of the books and records of
the Berkley Partners?
A. They were.
:Nir. ~Iichael : I ask this be admitted in evidence.
Mr. Via: We object, Your Honor. It is completely irrelevant.
The Court: Objection sustained.
Mr. Michael: I ask it be admitted as Exhibit No. 21 for
identification only.
Note : The above referred to U. S. Partnership return for
1959 is marked and filed by the court as Plaintifl's Exhibit
No. 21 for identification only.
Note: At 3:30 p.m., recess is had until 3:45
page 111 ] p.m. whereupon court is reconvened, and the matter continues as follows:
Mr. Michael: Your Honor, I might like to make a statement about these papers which I intend to offer.
The court has ruled on Plaintiff's Exhibit No. 11, that because the papers in Exhibit No. 11 relate purely to the formation of the relationship between the five parties to this suit,
they cannot be admitted, and we have asked the court to mark
these for identification only.
In that connection, I have carbon copies of four statements,
one directed to George Barkley, Charles A. Dwyer, Dr. Decker
and Dr. Hurt, and I would like to have them marked for identification also.
The Court: All right.
Q. Dr. Decker, can you tell me what those papers are that
I hand you now T
A. These represented statements of accounts against Drs.
Hurt, Decker and ~{essrs. Dwyer and Barkley, relating
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charges or assessments about to be made against them for
work that was being contracted for under the agreement that
we were in the process of having drawn up and being signed
among ourselves.
Q. Were those agreements ever finally signed?
A. Various agreements were signed by three of
page 112 ) the four individuals. 1\'lr. Barkley never signed
any of them.
:J\{r. :J\!Iichael : I ask this be admitted on the same basis.
The Court: For identification only.
:J\fr. Michael: I move for their adn1ission in evidence.
:J\fr. Via: vVe object.
The Court: Objection sustained.
:J\{r. :J\fichael : We respectfully except and ask they be
marked as Plaintiff's Exhibit No. 22 for identification only.
Note: The above referred to statements are marked and
filed by the court as Pla·intiff's Exhibit No. 22 for identification only.
By :J\ir. Michael: (Continued)
Q. Please identify for me, Dr. Decker, tho sheet of paper
I hand you now.
A. That is correspondence dated July 26, 1957, from Joseph
:J\L Wood to - which accompanied a check for $137.45 as
money due the Berkley Developing entity for assessment
made.
Mr. Michael: I ask this be admitted in evidence as Plaintiff's Exhibit No. 23.
Note: The above referred to correspondence is marked and
filed by the court as PlcvinJiff''s Exhibit No. 23.
page 113 J

Q. Dr. Decker, what other similar assessments
were made, if any, in connection with this for
which :J\1:r. Joseph Wood remitted his check in Plaintiff's Exhibit No. 23¥
A. There were many during 1957, '58 and '59.
Q. How were these assessments or these requests for funds
communicated to the four defendants T
A. Most often the vast percentage of the tirne, I would
present the individuals with a list of charges to date along
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with any offsetting credits and if a balance was due, I would
then present this to them and ask for a check from them as
soon as possible.
Q. I hand you Plaintiff's Exhibit No. 7, and ask you if
that is a sort of system of charges and statements to which
you refer?
A. Yes it is.
Q. How often were these statements of charges and credits
made to these defendants?
A. In the beginning, every three or six months period.
After the first year and a half, they usually ran a credit
balance, so at that time they were only presented to them
only when they were asking for money, then they were
given one of these statements to show them how much
money they were entitled to.
Q. In the course of presenting the statements of charges
and credits to these gentlemen, what was said by
page 114 } them at any time concerning the status of the
business, how it was working, and so on T
A. The only adverse comment on either the form of the
presentation of the content of the presentation concerns
the infrequency of which they were given the statements or
perhaps the delay in which they were given.
Q. At any time up to the time of the filing of the petition
of the involuntary bankruptcy against you in 1961, what
statement, if any, did any one or more of these four defendants make to you concerning the partnership status Y
A. Short of requesting more statements, more frequent
statements of payment of account due, no criticism was
made concerning the manner in which the land was being
developed, nor the manner in which the books were being
kept, nor the form in which the books were being kept.
There was no adverse criticism along those lines.
Infrequency of reports and delay in tendering of cash were
the only complaints that were ever made.
Q. Aside from complaints, were any statements ever made
to you by one or more of the four gentlemen prior to your
involuntary bankruptcy concerning partnership status or
lack of itY
A. No one ever commented on the way the statements were
labeled, namely, Berkley Partnership or amount of partners'
capital. And, no comments were ever made as
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page 115 ] to whether this was a proper form or an improper
form, or how they would like the statements
labeled, or anything of that sort.
Q. After this involuntary petition in bankruptcy, what
statements if any, were ever made to you by any one or
more of these four gentlemen concerning the partnership
status or lack of itt
A. There were two. The first centered around an objection
to an agreement that I made to lease part of the so-called
partnership land to a corporation to build a swimming pool
on it. They felt I had not the authority under our agreement
to do this.
There was one prior to a meeting, of the first meeting.
There was a conversation between myself and David Wood
in which he indicated to me he understood that I was making
an allegation that what existed between us was a partnership. He said at that time he had worried about the agreements that }fr. Gilmer had drawn up and had worried about
the implications in those agreements.
I had the impression he was wondering if I had any
financial liability, whether I ''"as going to make a claim that
there was any financial liability against any of the partners
under this agreement.
Q. Well, in fact, there are no debts owed by the partnership, are there¥
A. The partnership could owe one eight
page 116 ) represents eight hundred dollar bill to 0. R.
Randolph.
Q. Any other debts Y
A. There aren't any other debts outside individuals.
Q. At aliT
A. At all. None that I know of than they had been very,
very small.
Q. At any time, from the time you bought the land, did
you ever have a conversation with Mr. George Gilmer concerning the partnership status or lack of partnership status
as among the five of you Y
A. Well, I always referred to the other individuals as partners. I almost without exception would say, use the word
partners. When the conversation concerning the swimming
pool came up, ~1:r. Gilmer would say, have you checked with
- I would like to withdraw that. I can't say it with authority. I would also say, I am going to check with the other
partners on that. I used the word partners very, very fre-
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quently. As a matter of fact I used it almost every time I
referred to the individuals or the organization.
Q. Did you use it in conversation with the other individuals?
A. If I were talking to 1\'Ir. Wood, I would refer to Mr.
Gilmer, I'd said, give\ this to the other partner; or, if I didn't
use their proper name, I would refer to partners.
Q. Was there any complaint or objections to
page 117 ) the use of the word partner in your conversation
with the four gentlemen?
A. Never except one time when I was talking with David
Wood just prior to the meeting of the first creditors.
Q. Did you have a conversation with George Gilmer at
the time the agreement of 28 April, 1957, was being discussed
concerning partnership Y
A. Well, when Dr. Hunt and I went into his office and told
him that we wanted to buy a piece of land, we wanted to
develop it and expressed our intent to him, we didn't come
in and say, we would like to form a partnership. I don't think
any legal entity was in our mind at that time. At that time
I had no idea what legal entity there was available to begin
to develop land. He outlined what they in turn were. This
statement went on to say that a partnership is no better than
the two individuals that are involved, that there was no
point in making a partnership agreement that tries to base
itself on too many things. The important thing in an agreement of this sort is when conflicts do arise, there is a way of
dividing assets rather than way of making sure the partnership will continue in operation.
And, the agreement that came from these conversations
was solely the result of our counsel that was in accordance
with what we decided to do. Our intent.
Q. You referred to some complaint about your
page 118 ] authority to put in a swimming pool. Which of
the four defendants, if any, knew of the swimming
pool?
A. Mr. Gilmer knew that I was contemplating leasing land
to the organization to build a swimming pool on it. The land
that I was planning on leasing, however, he thought, originally we talked about building the pool on one acre, subsequently,
I leased a piece of land in another area.
David Wood understood there was a swimming pool being
built, but it was, I believe, at that time when construction had
already begun, that he was informed of it.
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Q. It was after this that objection was made about any
supposed lack of authority¥
A. Well, real objection didn't start until the receivershipQ. When was that Y
A. Around the 17th of November.
Q. What year!
A. '61.
Q. When was the pool constructed Y
A. About July.
Q. '61 y
A. '61.
Q. Did all of them know of the construction of the pool
before the receivership!
A. Yes.
page 119 J Q. Now, in connection with this operation, of
course, you made agreements from time to time
to convey lots in the subdivision, did you not?
A. I did.
Q. In what form were these deeds made 1
A. These are the deeds from me to the home owner Y
Q. Well, from all of you as I understand it. When you
sold a lot, how did you make the deed?
A. When I sold the lot, it was a lot I had previously acquired from the entity we had referred to. So, at that time
it was my lot and those deeds, generally speaking, went from
Sterling R. Decker and J\iary Jane Decker to the individual
involved.
Q. Were any lots sold by Berkley Partners to individuals Y
A. No. Only to me, an individual, or Berkley Community
Builders.
Q. Then, you in turn conveyed to individual owners T
A. That is right.
Q. W11en they were conveyed to you individually, who joined
in the deed; who made the deed to you?
A. George Gilmer, Sr., George Gilmer, Jr., David J. Wood
and Joseph Wood, and their wives.
Q. What about Dr. Decker and his wife!
A. No, we did not.
page 120 } Q. How was the form for these deeds determined?
A. J\ir. Gilmer drew the deeds, sir.
Q. Did you on any occasion ever discuss with him the form
in which the deed was being drawn Y
A. It - yes, several times, but it didn't arise out of the
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objection to the form. It arose out of what appeared to be
a minor complication. We were trying to keep our books according to the manner 1\fr. Kesler had set them up and showing details, income to be disbursed, sales to all of us. But,
every time we bought lots, we bought them at a price that
represented only the value of the lot to the other partners,
so that if we bought three lots at $2,000.00 a piece, there 'vould
be, total income of $6,000.00, but our books would show a
$12,000.00 income because it would be distributed $6,000.00
to the Woods and Gilmers and $6,000.00 to me, as a partner.
In order to reconcile the books, I said to Mr. Gilmer, why
don't we make the deeds for the full amount of money so
they will agree with our books. He pointed out to me that
if I made them for $12,000.00 and distributed $6,000.00 to
Wood and Gilmer and $6,000.00 to myself, I would have a
profit on the sale of the lots to myself that I would have to
pay taxes on, whereas I wouldn't really realize a profit until
I subsequently sold them to another individual.
So, for that reason I was very happy to only carry them
at $6,000.00. And the actual capital account that
page 121 ) was on our books, insofar as I was concerned,
represented that it 'vas correct against the other
fifty per cent.
If my figures represent what their figures represent, our
books were in a sense balanced.
Q. That was the only reason for going into the form of deed
to which you testified T
A. I had no reason to consider the form of the deed; any
deed that I could get Lawyer's Title insurance on, and Mr.
Gilmer said 'vas an adequate legal deed suited me.
There wasn't any objection to the fact that the income
did not represent what we carried on our books as the income
for the entity, but only represented half the income as we
carried it on the books.
Q. What role, if any, did the four defendants take in the
operation of this partnership T
A. According to our agreement, the Inanagement was left
up to me, and they followed that agreement to the letter. Every
decision that was ever made was my decision.
Q. Did they have any role in finding purchasers of property
in the subdivision T
A. No, I don't believe I ever found anyone who said they
had been influenced in a:1y way hy the other partners.
Q. When you made a decision with the management of the
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subdivision, what communication, if any, did you make concerning your acts to the four individuals?
page 122 ]
A. Well, actually, nwst of the decisions were
a recurring decision of similar nature.
Q. Such as what Y
A. As when to go before the Planning Commission and ask
for a certain section to be subdivided, how much to pay for
the road to these areas.
The only decisions that were ever made without talking
to them about it was when I spent some money to improve
the entrance. We built walls and fences at the entrance. I
felt this was a part of the partnership responsibility, because
it improved the value of the partnership. It improved the
value of the lots that had been purchased by the partnership.
Mr. Via: I object. He is giving an opinion and conclusion.
Mr. Michael: I think he is entitled to state his reason for
wanting to construct an entranceway or pillar and fence at
the entranceway. He can explain why he wanted to do it.
The Court: Objection overruled.
A. (Continued) I also gave permission for a man to put a
sign up there advertising his motel up the street.
And, then, of course, I leased the section of the land with
the swimming pool.
Q. Except for those three decisions and the recurring dayto-day decisions, were there any management depage 123 ] cisions n1ade by you which were not discussed
with one or more of the four defendants?
A. Well, there was a n1ethod of billing that I employed
that I just related was objected to and this was because I was
obliged to buy lots at a given rate per month. I bought lots
prior to my need for them.
And, too, I would buy some lots that we had not run a road
in front of them. Neither did we need the lots. As a matter
of fact, I didn't need the lots, but, since I was paying more,
what it would be worth in there with a road in front of it,
I would deduct from the cost of the lots the anticipated cost
of the road in front of it, and I did this all the time. I would
assess the part of the road when it would be put there, in
view of the fact I was paying an improved price for the lot.
This was a decision of my own. They knew I was doing it,
and at the very end of our arrangement, they grumbled about
it. In particular, David Wood felt that was not a proper
method of handling these costs.
This in a sense was a decision of mine concerning how the
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books were to be kept, but, otherwise, I can't think of anything that was an unusual decision.
Q. Plaintiff's Exhibit No. 12 requires that you will make
assessments for roads as needed and for further development
of the road and other improvements where and when as
needed.
Are these the assessments to which you have
page 124 ) previously testified you made to the partners~
A. Yes sir. In some cases I made them before
the road was needed. Obviously, because I had bought lots
there on either side of the proposed road.
Q. The agreement also requires you to buy fifty-three lots
on Commonwealth Drive and Dominion Drive.
Did you buy those fifty-three lots¥
A. Yes sir, I did.
Q. Can you go through this contract, if you please, and
tell me what, if any of the requirements which are set out
in that contract, were not carried out¥
A. One paragraph said, questions of policy shall be determined by vote of the owners.
We never had any questions of policy, so we never exercised our option to vote on questions of policy.
And, no one was dissatisfied or failed to perform, so that
we didn't exercise this right to dissolve; and, where it says
if any parties except Sterling R. Decker died, none of us died,
so we didn't have do that.
And, Charles offered to sell his one-sixth interest to the
other partners. The others didn't avail themself of the right
to buy that one-sixth.
Q. It was sold to you and Mr. Gilmer¥
A. As required, he agreed to get someone agreeable to the
partners, and the Gilmers were agreeable to us.
page 125 )
I don't know about the site of the well, water
dam, and disposal plant - we did set a piece of
property aside as a site of a disposal plant, then I elected
to put a disposal plant out of the original property. I later
said- here 'vas this agreement: I later said to the partners,
I was entitled to this piece of property as a disposal plant.
I didn't use it as a disposal plant. I went out and bought
another site, so I think I should be entitled to use it. Have
the property. They disagreed with this, and we eventually
settled this disagreement.
And they gave me lots of value to offset the cost of going
to another location.
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~Ir. ~iichael: I think this might be a good place for this.
I believe we are in agreement between counsel that the three
papers I have in my hand represent the original of the deed
from Hallan and Mrs. Tuck to Drs. Charles vV. Ifurt and
Sterling R. Decker dated 26 Decen1ber, 1956, and a certified
copy of a deed made by and beb\reen Dr. and ~Irs. Hurt and
George Gilmer, Jr. and George Gilmer.
I didn't state the date. It is 26th April, 1957, by which he
conveyed to Gilmer and Gilmer a total of one-third - twothirds of his one-half interest; and, a certified copy of deed
dated 3rd of ~{ay, 1957, between Dr. Hurt and his
page 126 } "rife conveying the Hurt remaining interest to
David and Joseph Wood.
In each of the latter two deeds the grantees agree that they
will assume their 1Jro 1·ata. proportion of the grantors liability
in connection with it.
I ask this be admitted Plaintiff's Exhibit 24.
And, I request leave to substitute a photocopy for this
original.
The Court: All right, sir, there is no objection.

Note: The above referred to agreements are marked and
filed by the court as Plaintiff's Exhibits No. 24, 25, and 26
respectively.
Q. Dr. Decker, I direct your attention to these sheets of
paper, and ask you if you can tell me in whose handwriting
they are made T
A. I believe the first part is l\irs. Courtney's. I understand Mr. Kesler identified this in red as his own. I cannot
state whose the third one is.
Q. What are the papers that you have in your hand?
A. The first paragraph concerned a bank statement recapitulation for Berkley Partners dated 12-31-58.
The second one reads aR a menwrandum that checks that
l\'lr. David Wood has in his posRession has been cashed, and
the third one 'vas a memorandum stating that evidently the
checks that 'vere referred to had been charged against my
personal statement. And, a request that Mrs.
page 127 } Decker go to our personal checking account, get
this out, so that it can be charged against the
partnership.
Q. What is on the second sheet, what does the second sheet
representT
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A. It is a schedule of liabilities for Berkley Partners.
Q. Were these two sheets part of the books and records of
the Berkley Partners?
A. Yes sir, they were.
Q. Maintained and kept as a part of those records Y
A. Yes sir, they were.
Mr. ~Iichael: We would like to introduce these in evidence.
Mr. Via: We object. It is irrelevant and hearsay. It is
not a part of any record. The yellow sheet is torn out of
a page from a note book.
Mr. Michael: I believe I stated my position for the court
of record previously.
The Court: Do I understand you are adding these objections on to what you have stated f You are not waiving the
previous one f I sustain the objection.
Mr. Michael: We respectfully except and ask that this be
marked as Plaintiff's Exhibit No. 27 for identification.
Note: The above referred to paper writing is
page 128 ] marked and filed by the court as Plaintiff's Exhibit No. 27 for identification.
By Mr. :."Michael: (continued)
Q. Can you tell me what the sheet of paper is that I hand
to you, Doctor f
A. This appears to be a reca pi tula tion of charges made
versus income received by the Berkley Land Development
Organization plus payments made as labeled here- payments
to partners.
Q. Can you tell me in whose handwriting that is madeY
Mr. Via: Your Honor, I object to that. He is calling for
an opinion of a witness, and this man is not an expert at handwriting. He can specify whether it is his handwriting or not.
The Court: Objection overruled.

A. It is not my handwriting. It appears to be Mary Jane
Decker's.
Q. Is that a part of the books and records of the Berkley
Partners?
A. It was.
Q. Prepared and kept in the usual course of business in
your organization T
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A. It was.
Q. vVas it obtained from the books and records
page 129 ) of the corporation~
A. It was.
Mr. Michael: I would ask it be introduced in evidence.
Mr. Via: We make our same objection.
The Court: Objection sustained.
~Ir. ~Hchael: "'\Ve ask it be marked as Plaintiff's Exhibit
No. 28 for identification.

Note: The above referred to paper writing is marked and
filed by the court as Plaintiff's Exhibit No. 28 for identification only.

Q. Dr. Decker, can you tell tne what the two papers are
that I hand you now Y
A. These are a copy of the Form 501 and Form 1065,
partnership return of income for the year 1959.
Q. For what organization Y
A. Berkley Partners.
Q. Who prepared those returns, Doctor'
A. These were probably done by 1\frs. Courtney, Cornelia
Courtney, although Tom Chandler may have had a part in
them.
Q. But these individuals were employees and working
partners'
A. That is right.
Q. In the bookkeeping and office management capacity?
page 130 ) A. That is right.
Q. What was done with the return when they
were returned, Doctor¥
A. I can't be as positive concerning the year 1959 as I
was the year 1958 without Frank Kesler pushing me. I am
not sure I personally delivered these or saw that they were
delivered to the other men involved.
Q. What about the rnatter of taxable income shown for
each of the named individuals on that return, what was done
concerning that Y
A. I am certain that that figure was communicated to the
partners, and, once again, I would, knowing what we had
done in previous years, be certain it is in the form of one of
those little green slips of paper.
Q. Similar to Plaintiff's Exhibit No. 10?
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A. Yes sir, in those years I was certain the green slip was
given. This year we could well have given this slip.
Q. Given what?
A. In the earlier years, I am certain that the little green
slip 'vas delivered to the partners. In the year 19'59, 1 cannot
be certain that the partnership return, since we prepared it
outside, we could have sent those and retained the green slip.
Now, in previous years Exhibit No. 10 would have been given
to the partners.
Q. Were those part of the books and records
page 131 ) of the Berkley Partners T
A. Yes sir, they were.
Q. Were they prepared from other accounting records
in the business Y
A. Yes sir, they were.
Q. By personnel in the business¥
A. At the time they may have been personnel of another
organization, but at this time they were working for this
particular entity, because they were charged against this
entity.
Q. Were these prepared in the normal course of business
of the organization T
A. Yes sir, they were.
Q. Where were they kept¥
A. At the Chimneys, Route 29 north.
Q. In whose custody and control Y
A. ~fine, or anyone else who had any reason to have access
to them.
l\fr. ~Iichael: I ask these be admitted in evidence.
Mr. Via: We object on the grounds previously stated.
By The Court:
Q. Do I understand you to say, Dr. Decker, that you could
not be certain as to whether these copies were turned over
to the defendants T
page 132 )
A. I said that in the years 1957 and 1958, the
Exhibit No. 10 I know was sent, and, I have a
feeling that the 1045 was shown, and this particular year, I
think the reverse is true. The form was sent and the Exhibit
No. 10 was not prepared. I know that in every year the taxable income was communicated to the partners, and it was
backed up in some fashion, either with a 1065, or with a
statement that we had filed that information.
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Q. I am getting confused. Do you know whether or not
these papers or copies of these papers Mr. lVIichael holds in
his hands were sent to the defendants or shown to them T
A. In 19597
~fr. Michael : It would be in 1960.
The Court: Yes, for the year 1959.

A. That information, the paper bearing that information
was shown to them.
Q. But, the issue here is these papers.
A. I know of no other papers other than these so they
must have been shown to them, yes.
Q. You did not say whether you knew these were copies
of them incidentally T
A. As well as I know that is the form that was given to
them. I don't believe it was available in any other form. And,
with that degree of certainty, I am sure it was either given to
them or shown to them.
Q. Let me see them.
page 133 )
A. Now, if someone showed another set of
papers like that indicating this information, Berkley Partners,
and those figures, then I would say that could be g·iven to
them. If this information was given to them, whether it was
that piece of paper or a one similar to it, I couldn't say. I
am saying that no, we filed partnership returns, prepared
partnership returns.
The Court: All right.
Mr. Michael: These 'vere so similar that I did not sec any
sense in using a separate number.
The Court: I will overrule your objection.
Note: The above referred to paper writing is marked and
filed as Plaintiff's Exhibit No. 29.
Mr. Via: We save the point, Your Honor.

*

*

*

*

*

By l\{r. Michael: (Continued)
Q. Dr. Decker, ca.n you identify these five sheets which I
hand you now and tell me what they areY
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A. These represent statements of charges and
page 134 ) credits for a period from January 1 to April 30,
1959, against the various individuals in this entity
that we are discussing.
Q. Are these five sheets similar in nature and purpose with
the five sheets which were embodied in Plaintiff's Exhibit
No. 7f
A. Insofar as the figures are concerned, they are similar,
and they have the same purpose.
Air. ~Iichael : I ask this be admitted in evidence.
I\{r. Via: We make our same objection.

*

*

*

*

*

*

*

*

*

*

page 135 ]

By The Court:
Q. Did you know these were delivered'
A. Your Honor, the problem that I am laboring under is
that we did this frequently. If you want the answer, these
types of things were done frequently. The answer is yes.
Whether this one was taken by me, I do not know. I don't
think anyone can say they did or did not have it unless they
wrote it in their own files, and filed a copy at the time. I don't
think they can say I delivered it or can I tell you if it were
delivered by me. I know it was a type of statement drawn
up when I either went to the individuals with a check for
payment or obtained from them a check to me. Specifically, on
any given set of papers after three or four years, I cannot
say with sufficient certainty. I know it was done. Papers just
like that in most instances The Court: I want to look at it. I don't see any reference
to any partnership at all.
Mr. Michael: No sir. Distribution at the top is shown for
each of the individuals.
The Court: There is no dispute these defendants received
n1oney out of it?
I\£r. Via: No sir, we certainly didn't deny that.
The Court: I don't see any objection to that,
page 136 ) I overrule the objection on that. It may not be
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material. There is no reference to partnership
there.
Mr. :Michael: I ask it be marked and filed as Plaintiff's
Exhibit No. 30.
Note: The above referred to paper writing is marked and
filed by the court as Plaintiff's Exhibit No. 30.
By ~ir. Michael: (Continued)
Q. Doctor, I hand you a document composed of one, two,
three, four sheets and ask you if you can tell me what it is.
A. This is a statement I believe that we prepared that
would correspond with those properly referred, as being
prepared by Frank Kesler and bound in a brown cover.
Q. What period does it cover, sir?
A. That year ending December 31, 1959.
Q. What is the label on the face of the documentf
A. Berkley, A Partnership Financial Statement. That was
the same label that appeared on Frank l{esler 's statements
in preceding years and we continued to follow the procedures
he set up as near as we could.
Q. Looking at the second page of that document, what do
you find there T
A. That is a credit of charges Q. A what?
page 137 ]
A. It is a list of credits and charges made
against George Gilmer, Sr.'s interest in the organization, and it is labeled in the same fashion as the statements we referred to previously, the exhibit just immediately
preceding this one.
Q. Is this an original or photocopy that you have in your
hand, sir?
A. That appears to be a photocopy.
Q. Were others similar to the documents you have in your
hand prepared for the other three defendants?
A. Yes, they were.
Q. Does the second page of this indicate one was prepared
for David Wood?
A. It would be labeled David Wood, statement of credits
and charges, statement year December 31, 1959.
Q. Would the same be true of a copy prepared for Mr.
George Gilmer, Jr. and Joe Wood?
A. With the small change, yes sir.
Q. Then, what is the rest of the document?
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A. On the third page is a balance sheet showing assets,
liabilities and capital.
It wound up then with the capital in the enterprise to date
listing the five individuals involved.
Q. What about the fourth page 1
A. Then the fourth page is the statement of Profit and Loss,
year ended December 31, 1959, on which is shown
page 138 ) the distribution of net income to partners.
Q. By their respective interest T
A. By their listing them as to names and their interest.
Q. What 'vas done with the original of each of those documents, Doctor T
A. Those were supposedly kept in our files.
Q. That is a photocopy?
A. Yes sir.
Q. What information or what papers were communicated
or were delivered, if any, to the four individuals concerned T
A. Since it is a photocopy, and since we wouldn't have a
photocopying machine, this - I a1n not sure Mr. Gilmer had
one December 31, 1959. It could have been copied in his office.
It was delivered but I don't know in what fashion. I know
these were delivered to the parties.
Q. Is that the reason for having the separate notes at the
top of the separate sheets so you could have a. copy for each
of the partners T
A. Yes sir, because the dividends, their shares were different, so the second page of each would tend to be a little
different depending on how much cash had been advanced
to them, what their interest was. Too, the second page is different, so we labeled them differently. The other pages
were all the same.
~Ir. Michael: I offer this as Plaintiff's Exhibit
No. 31.
Mr. Via: We renew our objections. I do not understand
the witness to have stated any of the defendants have had
a copy.

page 139 )

A. I know these were delivered to respective individuals.
The Court: I understood they did not have a photocopying
machine. It must have come from another source, possibly
Mr. Michael's office.
A. This one may have. The originals I know were delivered
to them.
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Once again, I meant to say that I don't know whether we
made photocopies. I do not know if they have photocopies of
these exhibits or not, or whether they took an original and
made a copy for ourselves. In other words, one, I don't
know whether this particular document was given to them. But
I know at the end of the year ~fr. Gilmer started saying, what
happened last year? I have to file 1ny income tax, I need this
information for my incon1e tax to show this or something
exactly like it from which we made this copy from photographing in his office, and was given to the partners.
By The Court:
Q. Do I understand you correctly, either this exhibit of a
copy of this exhibit you can testify under oath was
page 140 ) given the defendants, is that correct?
A. In subsequent years, I have borrowed these
documents back from David Wood.
Q. Answer me yes or no.
A. The answer is yes, they were.
The Court: All right. I overrule the objection.
Note: The above referred to paper writing is marked and
filed by the court as Plaintiff's Exhibit No. 31.

*

*

*

*

*

*

*

*

*

*

page 141 )

By Mr. Michael: (Continued}
Q. Dr. Decker, I hand you these two sheets of paper and
ask if you can tell me what they are?
A. These are invoices for comprehensive liability and for
extended coverage, vandalism and malicious mischief on a
building.
Q. To whom are they directed?
A. Dr. Sterling R. Decker, George Gilmer, Jr., Joseph Wood
and David Wood, Jr. In both cases, although, the order is
slightly reversed.
Q. What is that n1m·ked on them in pen and ink?
A. In ink and pen, there is a large letter "E" and, then,
Berkley Partners. On the second, Berkley ap-
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page 142 ) pears.
Q. Do you know the significance of the '' E' 'T
A. I believe that means ''Entered.''
Q. Entered in what, sir?
A. In the books or records for Berkley Partners.
Q. Where did these two papers come from Y
A. The firm of Cabell and Story.
Q. Where were they kept Y
A. At the Chimneys, Route 29 north.
Q. In whose books and records were they kept T
A. Those were Berkley Partnership.
Q. Were they received in the ordinary and reg-ular course
of business of the Berkley Partnership Y
A. Yes, they were.
Q. Were they paid in the ordinary course of business Y
A. Yes, they were.
Q. By funds of Berkley Partnership T
A. I can't say they came from that firm. They were then
a part of the Berkley Partnership organization, but the charges
were made against '' B '' Partnership and, were available.
And, if they weren't then available, the entries were made
or taken care of.
~Ir. Michael: I ask this be introduced as one exhibit, and
admitted in evidence as Plaintiff's Exhibit No. 32.
Mr. Via: We do not object to the admission of
page 143 ) that as such, but there is something written in
on pen and ink and obviously not a part of it,
and constitutes a self-serving declaration.
~Ir. Michael: As to any objection on the basis of self-serving, the statement made by Dr. Decker is that the writing
was put on here, A Berkley Partnership, and he did not
testify he put it on there. He testified to the fact that there
is such writing on it.
The Court: Do I understand you to say you do not object
to the admission of the paper if ~{r. Via: May I inquire for what purpose he is offering
this exhibit?
Mr. Michael: For whatever probative value it may have
in showing the internal affairs of the business, the denomination of these charges, that is, charges against Berkley Partnership. And, they were paid as he has testified from the
partnership funds.
Mr. Via: Would Your Honor like to see these T
The Court: Yes.

78

Supreme Court of Appeals of Virginia

Dr. Sterling R. Decker
Mr. Via: There is nothing on here that indicates anything
about a partnership except what has been written on there
in ink. These records have been in Sterling's custody and
custody of the trustee since this bill was received.
Mr. :.Michael: That is all perfectly proper for
page 144 ] the cross examination of this witness, and it goes
to this witness to be forwarded to these papers,
but it did not dispose of it.
The Court : As I understand, these are invoices of Cabell
and Story. I have seen them now.
Mr. Via: I think this language that has been written on
there, it seems to me he could come in here with a million
papers with Berkley Partners written on it, which has been
done mostly. On most of these exhibits, some of them had
something written on them. Those are not entries made in
the course of any bookkeeping.
Just like this exhibit here, he does not know who wrote
it on there.
Mr. Michael: I did not ask Dr. Decker 'vho wrote it on
there and in whose handwriting it is.
The Court: Are you objectingt
Mr. Via: Yes.
The Court: I sustain the objection.
Mr. l\Hchael: I except to the court's ruling.
The Court: Do you except to all these things T
Mr. Michael: Yes. I would ask that this exhibit be marked
for identification as Plaintiff's Exhibit No. 32.
Note: The above referred to paper writing is
page 145 ] marked and filed by the court as PlO!intijf' s Exhibit No. 32 for identification only.
By Mr. Michael: (Continued)
Q. Dr. Decker, can you tell me what this sheet is that I
hand you!
A. This is a statement of charges and credits for the period
1-1-60 through 1-31-60.
Q. Now, would you look at the last entry on that column
and tell us what date that is?
A. There is a balance of December Q. No, no, the date, December what?
A. Decemher 31 shows a balance.
Q. Does that indicate an error in the period shown at the
top?
A. (no answer).
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Q. It is true, is, it not that this statement at the top shows
it for a period of one month, whereas it is actually for twelve
months?
A. Yes sir. I would think the entry at the top is an error.
Q. Now, how was this statement composed, Doctor? How
was it made up?
A. It was made up by extracting from the books of records
those charges and credits that had accrued during the period
of time.
Q. Is this a listing of all the charges and credits
page 146 )
applicable to Berkley Partners during this year
1960?
A. It was intended to be.
Q. What was done with the copies of this paper you have
in your band 1
A. They would have been appropriately, since this would
be up with a credit balance, it would have been distributed
among the capital interest of the various partners, a copy
of this, and their pro 'rata share would have been delivered
to them.
Q. Was a copy of this paper delivered to them Y
A. Subject to the same provision that I mentioned yesterday during the end of this year's, a paper representing these
entries and these findings was distributed to both Mr. Gilmer,
Sr. and David Wood, acting as representatives of the other
two partners.
Whether this was the one that was done, or whether we
caught this error in date and altered it, I cannot say. I do
know that when these were done at the end of the year,
labeled in this fashion and arranged in this fashion, they were
directed to the individuals involved.
Mr. Michael: I ask this be introduced as Plaintiff's Exhibit
No. 33.
~fr. Via: We would object to the introduction of that on the
grounds we used yesterday, that the defendants
page 147 ] hav.en 't been charged with it. It is a paper prepared by Sterling Decker according to his testiInony. His evidence does not indicate that the defendants had it.
The Court: Let n1e see the paper.
By The Court:
Q. Dr. Decker, do I understand, with the possible exception
of the date, that is a copy of the paper that was distributed
to these people?
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A. That information was distributed, yes sir.
Q. In this form 7
A. Yes sir. The form I am certain of. Now, whether minor
corrections were made and then one just like it was sent, I
cannot be certain.
I am trying to distinguish the things I know happened
versus the things I know had not, because that is the way
we did them. I know this happened because this is the way
we did them. I know Exhibit No. 10 was mailed because I
remember it being· mailed. I am trying to keep this way of
saying what I know.
Q. In other words, at the end of this year, a statement with
the words Berkley Partners at the top was distributed to
the peopleY
A. Yes, sir.
The Court: All right, I will admit it.
Note: The above referred to paper writing is
page 148 ] marked and filed by the court as Plaintiff's Exhibit No. 33.
Mr. Via: We save the point, Your Honor.
The Court: Yes sir.
By J\IIr. ~1ichael:
Q. For the year 1960, Dr. Decker, do you know whether or
not income tax returns were prepared?
A. I do not know.
Q. You don't know whether they were prepared for 19,60?
A. I don't.
Q. All right, sir. Dr. Decker, I hand you exhibit composed
of one, two, three, four, five sheets of accountant's yellow
columnar paper.
Can you tell me what those sheets are, sir 7
A.. These represent the work sheets from which the previous
statement was obtained similarly labeled 1-1-60 through 1-31-60
but showing entries that would contradict that statement.
Q. I think it is fair to say that whoever prepared those
statements likely made it 1-31-60.
A. Yes. They also copied this heading from the Berkley
Partners' statement of charg·es and credits.
Q. Do you know who prepared that, sir 1
A.. It is not my handwriting. It is not :N.fary Jane
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page 149 ) Decker's handwriting. As a matter of fact, it is
two handwritings. This page, one, two, three, four,
I believe, is Tom Chandler's.
That is the distribution of money among the partners and
that looks like Tom Chandler's handwriting. The first page,
I believe, is - I can't reme1nber her name. She was a bookkeeper employed in the office.

*

*

*

*

*

*

*

*

*

*

page 152 )

By Mr. ~Iichael: (Continued)
Q. Dr. Decker, I hand you one yellow sheet of accountant's
columnar paper and ask you if you can tell me 'vhat this is T
A. This is a statement of charges. It is a distribution of
charges and credits made against the various partners for
the period 1-1-61 through 1-24-61. Labeled Berkley Partners
subdivided into various entities.
Q. How is it headed, Doctor?
A. Berkley Partners' statement of charges and credits for
period 1-1-61 through 1-24-61.
Q. ~.,rom what source were these records prepared T
A. This would have been obtained from the
page 153 ] books of records of the Berkley Partnership.
Q. What was done with the records T
A. Since it covered such a short period of time, I am sure
this was done on an irregular basis in order to collect son1e
1noney. I would iinagine these are all balances due - but, I
can't be sure.
Q. To collect n1oney from whom Y
A. Either to collect from the partners for work done or Q. Repeat that sir.
A. To collect from the partners for improvement made on
the property or to offset claims they had for lots purchased.
Q. What distribution, if any, was made of the information
shown on that work sheet?
A. It was divided on a prorated share mnong the partners
involved.
Q. What was done with the inforn1ation on the sheet 1
A. That, unde:· the or:linary course of our business, would
then have been transferred to individual statements which
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would have been delivered to each of the partners or their
representatives with either a small check in some cases depending upon the partner or the request for payment depending upon what the balance was at the moment.
Q. Was that the purpose for which it was
page 154 ] prepared?
A. It is the only purpose for which the short
term statement would have been prepared. Covered less than
a month.
Mr. Michael: I ask that this be introduced as Exhibit No. 34.
Mr. Via: Objection.
The Court: I sustain the objection.

*

*

*

*

*

*

*

*

*

*

page 155 ]

By Mr. Michael: (continued)
Q. Dr. Decker, I hand you three papers dated
July 12, 1957, August 12, 1957, 20 September
1957, and ask you if you can tell me what they are, sir?
A. There are letters with which a check was enclosed covering payment of an assessment made against the partners.
One of them was from George Gilmer, Sr. The other two
were from David J. Wood, Jr., and the letter said it encloses Joe's, the payment of his assessment.
Q. What are they from the respective parties who signed
the letter?
A. David Wood signed the letter that enclosed his and
Joe's check. George Gilmer, Sr. signed the letter that enclosed George Jr.'s check.
It didn't say\ if his was there.
Q. A check of Mr. Gilmer, Sr?
A. It states a check of George Gilmer, Jr. is enclosed and
it is signed by George Gilmer, Sr. It doesn't say he has his
in there or not.
page 156 ]

Mr. Michael : I ask this be attached as one exhibit and
admitted as Plaintiff's Exhibit No. 36, I believe.
The Court: All right, sir.
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Note: The above referred to paper writings are marked and
filed by the court as Plaintiff's Exhibit No. 36.
page 157 )

*

*

*

*

*

Q. Doctor, can you tell n1e what this photocopy of a document is that I hand you¥
A. This is a document which is between David Wood,
Joseph Wood, George Gilmer, Jr., and George Gilmer, Sr., and
Sterling R. Decker as parties of the second part that resolved
a problem of internal financing, in lieu of getting a Mr. Via: He is just reading it. I would request hin1 to read
the entire paper.
A. This agreement made the 13th day of December, 1957,
between David J. Wood, Jr., Joseph M. Wood, II, George
Gilmer, Jr., and George Gilmer, parties of the first part and
Sterling R. Decker party of the second part, witnesseth,
whereas by an agreement of April 26, 1957 which was subsequently signed and approved by David J. Wood, Jr. and
Joseph M. Wood, II, it was agreed that sites for well water,
drainage and sewerage disposal would be furnished the Commonwealth Utilities, Inc. free of charge; and, whereas the
Comnwnwealth Utilities, Inc. had assumed $3,000.00 of the
debt due on the Berkley Community in consideration of being
conveyed Lot 11, Block 4 on Plat of 0. R. Randolph dated
December 24, 1957. Now, therefore, it is agreed
page 158 ] that as this has reduced the cost of the property
by $3,000.00, that the first fifteen lots conveyed
to Sterling R. Decker under his option should be at the price
of $1,000.00 each instead of $2,000.00 or $800.00 each to the
parties of the first part.
Given under our hands this 13th day of December 1957.
David J. Wood, Jr. Joseph ~I. Wood, II. George Gilmer, Jr.
and George Gilmer.

*

*

*

*

*

By 1\{r. l\Hchael: (Continued)
Q. Dr. Decker, I hand you a deposit slip and ask you if
you will read it to the court please. If you can, identify it
first, what it is, then read it.
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A. It is a deposit slip to the People's National
page 159 } Bank made out to the credit of Berkley dated
July 13, 1957, and covered three checks. One, by
George Gilmer, Jr., Joseph Wood, and David Wood, Jr.
Q. How much was the check by George Gilmer, J r?
A. $1,577 .50.
Q. What is the date shown on that slip, on the top of the
slip?
A. 13 of July, '57.
Q. Can you compare that with the first sheet, Plaintiff's
Exhibit No. 36?
A. The amount is the smne as indicated on this letter which
states you will find a check of George Gilmer, Jr. of $1,577.50,
payment on Berkley.

*

*

*

*

*

*

*

*

*

*

page 160 )

Q. I hand you a paper on which appears to be written a
letter. Can you tell me what that is, sir?
A. This is a request to the consulting engineer fron1 the
firm that built the initial road, The Berkley Comn1unity, and
since they had been held up Mr. Via: I object to any further testimony about that. It
is not a letter he wrote or addressed to him.
Mr. 1\Echael: Let me ask him these questions.
Q. First, does this letter relate to the business
page 161 ) of the Berkley Partnership?
A. Yes sir, it does.
Q. Is there a note at the foot of the letter 1
A. Yes, there is.
Q. Do you kno'v in whose handwriting that is 1
.li. I believe that is l\Iary Jane Decker's hand,vriting.
Q. Were any copies made of that letter as far as you know f
A. I don't know if there were, or not.
Q. vVhat, if anything, was done with the content of that
letter insofar as the other partners were concerned?
A. Since it asked for a payment $1,240.00 -

*

*

*

*

*
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page 162 )

*

*

*

*

*

Q. But, I do wish to know what if anything was done with
the information in that letter insofar as the other partners
are concerned.
A. We transmitted the request that is in this letter on the
prorated basis to partners of Berkley Community.
Q. What resulted in that transmittal requestY
A. I am sure that in very short order we heard from that
and received the necessary money to pay this bill.
Q. Thank you sir.

*

*

*

*

*

*

*

*

*

*

page 164 ]

By Mr. Michael: (Continued)
Q. Dr. Decker, I hand you a letter composed of two sheets
nnd ask you if you will identify it for me, please.
A. That is a letter directed to me, copies being sent to
.Joseph M. Wood, II, and ~Ir. George Gilmer and signed by
David ,J. Wood.
Q. 'Vhat is the date on that letter Y
A. September 11, 1961.
Mr. :Michael : I ask this be admitted, You Honor.
The Court: Any objection Y
Mr. Via: No sir.
page

1~65

)

Note: The above referred to letter is marked
and .filed by the Court as Plaintiff's Exhibit No. 39.

Q. Doctor, tell us please what underlies the sending of this
letter to you by Mr. David Wood?
A. It raises two complaints about the operation of the
partnership. The first complaint 'vas my failure to purchase
lots on the agreed schedule.
Q. Perhaps an easier way to do it will be to ask you if you
will simply read the letter into the record.
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September 11, 1961.
A.
Dr. Sterling Decker.
Berkley Community
Route 29 North
Charlottesville, Virginia
Dear Sterling:
On August 3 and August 10 I wrote you letter concerning
your option to purchase our interest in lots in Berkley, and
you have not shown the courtesy of a reply. I made it very
clear in my letters that if you did not close the purchase of
lots prior to August 7, we would consider that the option had
expired.
It is my opinion that you no longer have an option to purchase lots in Berkley. This letter is to inform you that .Joe
and I shall be glad to sell our interest in the lots in Berldey
to you at the price set forth in the option agreement so long
as the purchase of twelve lots is closed on or
page 166 ] before the first day of Decmnber, April, and August of each year until all of the lots are sold
beginning December 1, 1961.
Should you not be prepared to close on said date, in the
future our interest in the lots will no long·er be for sale at
the price set forth in the option agreement.
You promised a statement on the Berkley Partnership on
.July 1, July 15, August 1 and September 1, but as yet I have
not seen such a statement.
It appears to me from the last statement that you have
deducted funds to pay off the deed of trust and build roads.
The deed of trust has not yet been released, and some of the
roads for which funds were withheld have not been completed.
This matter should be attended to or the money turned over
to us.
It appears that you have constructed a swimming pool on
the reserved twenty acre portion of the Berkley without
consulting· the other members of the partnership or without
making any arrangement to compensate the partnership for
the use of the land.
Some arrangement must be entered into immediately concerning this swimming pool and no further use of a twenty
acre reserved portion of Berkley should be made without
the consent of all members of the partnership. Please let me
bear from you concerning these matters at your earliest
convenience.
page 167 )
Yours very truly,
David J. Wood, Jr.
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vVith copies to Mr. Joseph l\L Wood, Mr. George Gilmer.
Q. On your receipt of the letter you have just read into
the record, Dr. Decker, what did you do?
A. Either I went to see but, I believe ~Ir. Gihuer called me
in to see him, acting on his copy, and asked me what I planned
to do about it.
Between the two of us, we made arrangements to purchase
those lots on the agreed schedule, from the interest in the lots
on the agreed schedule, from the remaining partners.
Q. You and 1\:[r. GilmerT
A. That is right. Mr. Gilmer contacted David Wood and
n1ade what amounted to an agreement to divide the paynlents and then acting ~or George Jr. we agreed they would
be paid on a certain day out of the reserve funds of the
People's National Bank.
Q. On any occasion in the course of this matter, did you
ever talk directly with George Gilmer, JrT
A. Not matters of policy. If I were by his place of business,
I would discuss how many houses were being sold, or if I
were late as I usually was with George Jr., in making payInents, I would sometimes offer hope that there would be
some money available.
Q. How, generally, were his interests handled
page 168 ] in the partnership as far as your dealings were
concerned?
A. Mr. Gilmer informed me he would represent George
.Jr. in partnership matters.
Q. What instructions, if any, did you ever receive from
George Gilmer, .Jr. concerning papers and the like for George
Jr?
A. I delivered all papers referable to the partnership to
1\ir. Gilmer and any checks that were given to George Jr.
were given to lVIr. Gilmer. I cannot recall if I ever gave any
checks directly.
Q. Given to Georg·e Jr. directly?
A. Directly.
Q. How were checks received from Mr. George Gilmer,
,Jr. or from Mr. George Gilmer, Sr?
A. Well, as the record shows they 'vere all received as in
that one instance. A check from George Gilmer, Jr. and an
accompanying letter as to what is was for.
Q. Was the check a check of George Gilmer, Jr.'s or George
Gilmer, Sr.'s?
A. It would be George .Jr.'s check enclosed in l\{r. Gilmer's
letter.
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Q. Can you tell me what this paper is that I hand you,
Doctor?
A. This is a notice of cancellation of an insurance policy.
The company is page 169 )
Q. Let me ask you this: Was that sent to the
partnership T
A. It involved a number of entities. Cannot say positively
which entity it was directed to, but was sent to the receiver.
Q. Then representing all the entities 7
A. All that I had an interest in.
Q. By whom is it signed?
A. By George Gilmer.

Mr. Michael: I ask this be admitted as Plaintiff's Exhibit
No. 40.
The Court : All right, sir.
Note: The above referred to paper writing is marked and
filed by the court as Plaintiff's Exhibit No. 40.
By Mr. 1\tiichael: (Continued)
Q. Referring to Plaintiff's Exhibit No. 40, what is the date
on that exhibit, sir T
A. The first of December, 1961.
Q. Name the entities shown on the notice of cancellation Y
A. Berkley Community Builders, Commonwealth Construction Company, Commonwealth Utilities Corporation, Berkley
Partners.
Q. What is the date shown before 1\ifr. Gilmer's
page 170 ) signature, or, am I mistaken---:- I am sorry- May
I withdraw that, sir. The date is at the top. Do
you know who prepared that notice!
A. It was prepared in Mr. Gilmer's office.

*

*

*

*

*

Q. Doctor, you have testified concerning the arrangements
for handling Mr. George Gilmer, Jr.'s interest in the partnership. What were the arrangements for handling the interests
of Joseph WoodY
A. In general, his decisions would be communicated to
me through David Wood.
Q. How was information sent to Mr. Joseph "\V'ood Y
A. In general, through David Wood.
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Q. Were there instances in \vhich it was handled
on some other basis¥
A. Some deeds that I had signed, I would take personally
to Joe Wood and have him sign them personally. I can
think - Well, I can think of no other exception other than the
fact of the deeds.
Q. How were funds transmitted to the partnership from
~Ir. Joseph Wood!
A. Generally by David Wood.
Q. Was there ever any other system or any other way in
which they were sent to you 7
A. Occasionally at the time of getting a deed signed, I
would tender a check to Joe Wood personally. If I didn't
go to get the deed signed, I would usually give the check to
David Wood and he would send them to his brother.
Q. These are distributions from the partnership Y
A. That is right.
Q. How were funds received by the partnership from Mr.
Joseph WoodY
A. The ones that come to my memory were sent to me by
David Wood.
Q. Were they by cheekY
A. Yes sir.
Q. Whose check was it that David Wood sent on Y
A. I believe they were usually individual checks
page 172 ] from the two brothers in one letter.
page 171 ]

Mr. Michael: That concludes direct examination, Your
Honor.
CROSS EXAMINATION
By Mr. Via:
Q. Dr. Decker, back in April of 1957, you were involved in
a number of business operations, were you not!
A. We were beginning to form. The operation was beginning to divide itself into entities.
Q. Were you not involved in Berkley Development?
A. No, not that early.
Q. Were you interested in Albert Mahanes Company?
A. No sir, not that early.
Q. What entities were you involved in T
A. Commonwealth Construction Company and Berkley
Partnership.
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Q.
A.
Q.
A.
Q.
A.

Just those two?
Yes sir.
This was only a two business venture that you had 7
Yes sir.
Now, what was Commonwealth Construction Company!
That was the name of the corporation between Mary
Jane Decker and myself.
page 173 )
Q~ What were you doing?
A. Building houses.
Q. Were you building houses at Berkley~
A. Not at the time you mentioned.
Q. Now, the land which we call Berkley was first purchased
by you and Dr. Hurt, is that correct 1
A. That is right.
Q. Did you and Dr. Hurt build any houses, Doctor?
A. No sir.
Q. Did you and Dr. Hurt do any development work there
at all?
A. We did preliminary work on the land development in
the form of planning.
Q. You had attached to your Bill of Complaint an unsigned agreement between you and Dr. Hurt. Are you familiar
with that agreement or that paper 1
A. I believe I am generally.
Q. Is it your testimony that was an agreement between you
and Dr. Hurt?
A. I would not like to say without having the document in
front of me.
Q. Well, I will get it. This is Exhibit "B" attached to
your Bill of Complaint.
A. This is the document that we began our association
under.
page 174 ]

*

*

*

*

*

Q. Did what is written on this exhibit constitute an agreement between you, something you agreed on? In other words,
did you come to terms with him, and was that the understanding between you two?
A. Yes, that is right.
Q. This agreement was enforceable even though you do
not recall whether or not it was signed, is that true?
A. I don't know that it was enforceable or not.
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Q. You felt you were bound to Dr. Hurt under the terms of
this and he was bound to you T
A. I felt that expressed our intentions.
Q. If you don't recall signing it, would you know this is
the agreement T How did you come to this agreement?
A. We developed the agreement on sort of a day by day
basis. He took me out, showed me the property. He said,
what do you think of it? I said, I think this is a nice piece
of property. He said, what should we do, let's
page 175 ] divide it. I said, how are we going to get it
financed! He said, let me take care of that. I
said, fine, and with that type of thinking, we developed an
intent and then we went on to see Mr. Gilmer in order to
formulate it.
Q. Was Dr. Hurt with you when you went to see him?
A. Oh yes.
Q. Did you have the agreement there?
A. We didn't have any agreement.
Q. Do you know who prepared the paper?
A. May I look at it please Y
Q. Sure. - No, not the bill of complaint. The exhibit '' B ''
I am speaking of.

*
page 176 )

*

*

*

*

Q. Did Dr. Hurt refuse to sign this T
A. No.
Q. He did not?

A. No.
Q. Do you recall distinctly that he did not refuse to sign
that!
A. I recall distinctly we did not disagree.
Q. Do you remember why it was not signed 7
A. Probably because of two reasons: First of all, I didn't
think the two of us recognized any immediate need to sign
it, at least, I didn't.
Also, we recognized the fact that his position at that time
insofar as his relationship with the Air Force was on a
touch and go basis.
Q. Who had the document prepared, who ordered it to be
prepared! Did you or Dr. HurtT
A. I believe it was a general agreement, the two of us.
Q. All right, sir. Now, yon l1ave referred to here the
Chimney property. What is the Chimney property?
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A.
land
Q.
A.
Q.

It is a large quonset hut situated on about ten acres of
adjoining Berkley Community.
Who owns itY
(No answer).
Let me ask you this: Did you ever own it¥
A. I owned a half interest rin it.
Q. Did you use it in any way?
page 177 ]
A. Yes.
Q. How did you use it?
A. As an office building and storage place for materials.
Q. You had your office there Y
A. That is right.
Q. What business operation did you conduct from the
office building there 1
A. All the ones I was interested in.
Q. What were they¥
A. Which time?
Q. From '57 through '59, '60 and '61.
A. All right. From the time we n1oved into it Q. 'Vhen was that, Doctor¥
A. I believe I can date it at the beginning of the school
year, the year 'J.rhen they ·were wondering whether the schools
were going to open or not. It occurred just prior to that time,
because it was some question as to whether or not it was
going to be used as a private school or whether or not I was
going to use it.
Q. Would that not be 1957?
Mr. 1\iichael: I was on the School Board, but I do not
remember the year it was.
A. So, at that time if it were '57, September
page 178 ] 1957, by that time we had Berkley Partnership,
we were forming Commonwealth Utilities, we
had Commonwealth Construction Company which was gradually changing its entity into Berkley Community Builders.
The Utilities Company, the partners then the building organization. Roughly that would be those entities.
Q. When did Albert 1\iahanes Company, Inc. come along Y
A. I think about 1\farch 1958.
Q. What other organization did you have, did you have
other corporations T
A. Excuse me. Albert l\{ahanes started as a partnership in
March, 1958, then was later incorporated, later on in the
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year. Somewhere in 1960 I formed a corporation, The Jefferson Park Commons Corporation.
Q. And, all the business records of all those various entities
were there at the Chimneys T
A. That is right.
Q. You say you owned half interest in the Chimneys, who
owned the other half!
A. Mr. Charles Baker.
Q. The defendants in this case did not own any portion
of it, did they!
A. No.
Q. Who had access to the building, who had access to the
building other than yourself!
page 179 ] A. All the office personnel and construction
foremen.
Q. Any of these defendants have access to the buildingf
A. No.
Q. Or access to your files, were the files under lock and
keyY
A. You mean- they were entitled to access.
Q. Why do you say that?
A. Well, one of them availed themselves of the files without any objection from us.
Q. You mean he came out and talked to you Y
A. He came to examine the books.
Q. He had an appointment with you to do that Y
A. I believe I kne·w he was coming.
Q. He came out like anybody else, most anybody who
would come out and talk with you that had access to the
building in that sense of the wordY
A. No, he came out to examine the books.
Q. I noticed this morning that every time you used the
word Berkley Partners you referred to this entity. You
referred to Berkley Partners. Any reason why you do that Y
A. I have always referred to it as Berkley.
Q. In the beginning, did you refer to it as that Y
A. Yes sir.
Q. In the beginning did you open up your
page 180 ) checking account with Berkley Partnership!
A. Oh, Berkley Partnership is not a proper
noun. It has never been a proper noun. We have never had
a name for it. In the beginning we called it Berkley. Then
we got Berkley Community Builders in, then we had the
partnership.
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Q. Now, the arrangement you had with the Woods and
Gilmers never had any name at all~
A. No.
Q. You didn't give [t a name, did you Y
A. No, no.
Q. Now, I hand you here Plaintiff's Exhibit No. 12 which
is the agreement of April 26, 1957, a copy of which is attached to your Bill of Complaint.
Now, that is an agreement you and the Gilmers entered
into, is it not Y
A. That is the agreement that we entered into, yes.
Q. That was done at the time that Dr. Charles Hurt sold
his part of the interest to the Gilmers Y
A. That is right.
Q. Then when Charles Hurt sold the remaining part of his
interest to the Woods, it was at that time the writing on the
last page was put on there Y
A. That is right.
Q. Any arrangement that you had with the Gilmers and
the Woods is embodied in this paper is it notY
page 181 ) A. Any agreement, yes, I think that is correct.
Q. With respect to Berkley land out there,
there was no other agreement other than what is embodied in
this paperY
A. Well now- you are not asking me for a legal answer.
Q. I am asking you for an answer. A while ago you said
any arrangement you had with the Gilmers A. I assumed the paper was an assumption of the arrangement that Charles I-Iurt and I had.
Q. In other words it was your understanding it was a mere
continuation of the agreement you had with Charles HurtY
A. It carried the same essentials that Charles Hurt and
I had.
Q. The Charles Hurt arrangement, did you have a name for
your arrangement?
A. By a name, what do you mean, like Berkley¥
Q. Yes.
A. No.
Q. No nameY
A. No.
Q. Did you all have a bank account covering your arrangement¥
A. I believe that somewhere between the first agreement
and that ag-reement, I opened a bank account. I
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page 182 ) do not know exactly the date I opened the account.
Q. What was the name of the account Y
A. It was either Berkley ''A'' or Berkley ''B.'' I have to
check my books to find out the difference.
If Berkley ''A'' covers the partnership account, then
Berkley '' B '' would be a building account or vice versa.
Q. Did Charlie Hurt have a right to draw on the checking
account'
A. If it were done while he was still actively involved, if
he didn't have the right it wasn't because he was excluded
from it, that is, it was because I happened to open the account.
Q. How long did the arrangement with you and Dr. Hurt
extend; what period of time did that coverT The unsigned
paper here is dated in 1956, and the agreement with the
Gilmers and Dr. Hurt was in 1957. What did you and Dr.
Hurt do between that period of time Y
A. Well - once again, the exact months of these times I
am not certain. We probably arranged with an engineer,
we probably selected an engineer. We probably went into
preliminary planning. I know we spent a lot of this time
trying to acquire adjacent land, and entered into negotiations
withAl Dwyer and George Barkley concerning the adjacent
land.
I know we had - I know we had engineers down because
while we were negotiating with George Barkley,
page 183 ) we put the road out for bids, so certainly we had
all the engineering done on the first section. We
had put the road out to bid, then, when we went to AI Dwyer
with a check for this part of the road, then Charlie found out
·:hat he was going in the service.
Q. So you did develop expenses and you probably had road
laid out there Y
A. We were incurring expenses, yes.
Q. Now, Charles Hurt eventually got out!
A. He eventually sold all his interest.
Q. When he sold out to the Woods- he sold first to Mr.
Gilmer, which 'vas indeed in this agreement, then, he sold out
to the Woods. Did he get anything out of it other than ,vhat
they paid him for the land he owned?
A. I do not know.
Q. You don't know. Did you pay him anything?
A. No, no.
Q. Did he owe you anything when he got out?
A. He owed the partnership a little money.
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Q. What partnership?
A. That he and I had.
Q. What did he owe to the partnership¥
A. We had erected a sign. I cannot recall, but it is the
first charge that was made against him.
Q. When did he pay you T
page 184 ] A. At the time he transferred his interest.
Q. Do you have a statement covering the settlement; you mean when he sold to Mr. Gilmer, he settled
up with youT
A. During that time we were not real formal about it.
Eventually whatever charge we incurred together, either
he paid or probably the Gilmers and the Woods paid in his
stead. I don't know.
Q. Are you guessing when you say the Gilmers or "\Voods
may have paid Y
A. Yes sir.
Q. Now, we have this one document here, Plaintiff's Exhibit
No. 38. That is the only written agreement ever entered into
between you and the "\Voods and the Gilmers modifying your
agreement April 26, 1957Y
A. It is the only one.

*
page 185 ]

*

*

*

*

Q. Doctor, you kne'v that Charles Hurt was
selling his interest, part of it, to the Gilmers, did

you notY
A. Yes I did.
Q. You did not unite in his deed, did you Y
A. I do not believe so.
Q. Were you asked to unite in the deedt
A. No.
Q. Then you did not decline to unite in the deed?
A. No.
Q. That deed, which is your Exhibit No. 26, here shows
that Dr. Hurt and his wife conveyed to George Gilmer and
George Gilmer, Jr. general warranty of title unto George
Gilmer, one-third of their one-half interest and to George
Gilmer, Jr. one-third of their one-half interest in this Berkley
land!

*

*

*

*

*
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Q. You knew that deed was being made, did
page 186 ] you not, Doctor f You knew it was conveying his
interest in the land!
A. I kne'v he conveyed his interest. I didn't know he had
a deed to do it.
Q. You d~d not know that it took a deed to convey an interest in land Y
A. Well, I thought he was conveying an interest in a partnership. I thought he was conveying an interest in the agreement.
Q. Let me ask you this. You did not lmow it took a deed
to convey an interest in land Y
A. No, I did not say that. I said I thought he 'vas conveying an interest, the partnership interest, an interest in
our agreement. I wasn't thinking. If I bought a piece of
land, I went to a lawyer, said I 'vould like this piece of land.
Q. Did you go to college Y
A. Yes, I did.
Q. Where did you goY
.A. Georgetown.
Q. What degree did you take!
A. B S in Science.
Q. What other college did you go to f
.A. Let's see, all of them 7
Q. Yes sir, all of them.
Q. Well, Villanova. University of Pennsylvania. I attended postgraduate school, University of Virpage 187 ] ginia ~Iedical School.
Q. Is that all the schools you ever attended Y
.A. No.
Q. Narne the rest of them .
.A. I went to Miami Beach Elementary.
Q. I meant the college level. Did you attend law school T
A. Not in 1957.
Q. Did you ever attend law school f
A. Yes, I did. University of Virginia.
Q. How many years f
A. A little more than a semester.
Q. All right sir. N o,v, when Charles Hurt transferred his
interest, you did not feel you had any claim on his interest
in the land, did you!
.A. I did not feel I had au interest.
Q. You kne'v Charles Hurt was going to sell the remainder
of his land, his interest in this land to the Woods, did you not f
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A. Ye~ ~ieclto say I didn't thin:.;:at he 1\m.S doing,
~:p.C"L --~ a_s.u.dden I :w:as exchan.Q."J ___ one--partner for

anot
I don't know that
?antedJ.t.
. When you . ook the land, you knew you were going to
do so by deed Y
A. Oh yes.
page 188 ) Q. You knew if Charles was giving up his
interest he would have to do so by deed Y
A. If he gave it up Y You asked me what I thought, I just
did not think about it.
Q. Assuming that you would have known that he was conveying his interest by deed, you would not have had the personal interest in the land, did you have a claim on his interest in the land Y
A. Any legal interest Y
Q. Yes.
A. I didn't know my legal rig·hts at the time.

*

*

*

*

*

A. I felt if I had any rights, ~Ir. Gilmer would have told
me about it.
Q. I see. Did Mr. Gilmer tell you that you had any rights
in itt
A. Mr. Gilmer didn't say anything about it.
Q. You relied on him, then, did you not?
page 189 ) A. Yes sir.
Q. Now, Doctor, you refer to this as a partnership, and it seems like to me that is a legal conclusion or that
is mostly what you are trying to establish here today, is it
notY
A. I used partnership before and since without considering
it a legal conclusion.
Q. You don't know what the word means Y
A. No, I believe I have learned. But, I didn't know at the
time.
Q. As far as you are concerned, it is a partnership that
contains a group of people Y
A. Not now, but, during that time, yes.
Q. During the former times, do you mean before you got
to this caseY
A. That is right.
Q. You now know what a partnership meansY
A. I know a little more about it.
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Q. In the course of time after the Woods and Gilmers were
interested in the Berkley situation, did you ever borrow any
money on their behalf f
A. Borrow money for them T
Q. Yes .
.A. I do not believe so.
Q. Did you ever make any loans that you felt they were
committed toY Did you ever commit them to any
page 190 ] money that you borrowed f
.A. I don't know exactly - I didn't feel that
I was. I don't know what the situation was in terms of money
that I did borrow.
Q. During that period of time you borrowed lots of money,
did you not?
A. Yes sir.
Q. Borrowed money from People's Bank!
A. Yes sir.
Q. Did you borrow money from your Commonwealth Construction Company¥
A. I would use Commonwealth Construction's money as
it was needed.
Q. Then, you considered that a loan from them, would
you notY
A. I didn't at the time. I just thought it was my money.
Q. I see. You thought it was your money you were putting
into the project Y
A. Well, you didn't ask me what I was using it for. Any
time I borrowed money from Commonwealth Construction
Company, I paid it back. I thought it was my money.
Q. Did you ever borrow from Commonwealth Construction
Company on Berkley!
A. I never felt like I was borrowing money.
page 191 ] I used funds from Commonwealth Construction
Company to pay for some of the work at Berkley.
Q. Did you borrow money from People's Bank in connection with work out there at Berkley!
A. That is a vague yes. I borrowed money, the purpose of
which many times had to do with Berkley.
Q. Did you ever in any of these transactions commit the
Woods or the Gilmers to the repayment of any money you
might have borrowed for work in connection with BerkleyT
A. No, in their capacity as partners, no.
Q. I see.
A. Nor as a partner, did I ever borro'v money, but only
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in any capacity as an individual.
Q. You were clear at least on this~ Yon knew you had a
half interest in the land, did you not 1
A. Uh huh, I mean, yes.
Q. If anyone had asked you about it, that ·is the way you
would have stated it, would you not?
A. Yes sir.
Q. Did you say that at the san1e time you felt that it was
a partnership; did you ever feel that partnership had any
interest in your half in the land out there or any rights to your
half in the land~
A. I never considered a physical half in the land was mine,
but the half-interest in the land was mine.
page 192 )
Q. A half interest in the land was yours.
A. I did not look at any particular piece and
say that is my half.
Q. The one and undivided interest, is itt
Mr. Michael: That is entirely a group of legal matters.
I object.
The Court: I 'viii sustain the objection. It is an issue for
the court as to what Dr. Decker thinks.
Q. Dr. Decker, do you recognize this as your signature
(showing a paper writing)~
A. Yes, I do.

Mr. Michael: We have no objection to that.
Mr. Via: Now, Your Honor, I would like to tnove for the
admission of Defendant's Exhibit No. A.
Note: The above referred to paper writing is marked and
filed by the court as Defendant's Exhibit No. A.

Q. Doctor, I have not given you a chance to look at that,
but I would ask you if that is a statement signed by you and
if that is a correct statement of your accounts dated December
9, 1960!
A. It was intended to be.
Q. All right, sir, thank you. We have reference to ~Iary Jane
Decker. She is your wife, is she?
A. I am not real sure. I mean, she was at the
page 193 ) time.
Q. She 'vas at the timeT
A. Yes.
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Q. During that period of time she was your wife, did you
conceive of her as being a partner so to speak in this enterprise with the Gilmers and Woods~
A. No.
Q. Did you consider her to be a partnel' with Dr. Hurt
when the two of you were together 1
A. No.
Q. I show you a check book here which is Plaintiff's Exhibit aud I ask you to look at this stub here for check No. 8.
This appears to be a check drawn on Commonwealth for a loan.
\Vould you explain that entry, Doctor.
A. Well, I cannot be certain of the date, but at this time
we were going to develop the property. Commonwealth Construction Company was doing· some developmental work.
We didn't have enough of our records available- I mean
added up by time applicable to make a straight charge against
the partnership, so we made an estimate that we had done
$3,500.00 worth of work. We didn't want to call it a statement, so we called it a loan. And, at the end The Court: Let him finish his answer.
Mr. Via: I am sorry. I did not mean to cut you off.
A. Then, at the end of a reconciliation period
page 194 ] we would total up the charges we had. If we
had overcharged the partnership we would have
adjusted. If we undercharged we would have submitted additional statements.
Mr. Via: This goes much further than the answer to the
question I asked.
The Court: Just do not cut him off in the middle of an
answer. Do not interrupt him.
A. I want to explain the procedure. It could have been
an advance on work rather than a loan.
Q. Now, you have another check that is No. 12. Do you have
a loan there T
A. That is right.
Q. Does that constitute another loan to Commonwealth
Construction Companyf
A. I would suggest a better word would have been advance.
Q. Advance. I see. Yon have usNl the word advance in
some other places, and the fact you used loan one time and
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advance another has no distinction Y
A. May I see if the signatures are the same. May have
been more than one person doing it. The writing does appear
to be somewhat different.
Q. Is that your writing!
A. No, but perhaps a more sophisticated individual wrote
that second check.
page 195 ) Q. Would anyone besides you have access to
this check book T
A. Mary Jane Decker.
Q. Would anyone else Y
A. Access, yes. Not to make checks.

*

*

*

*

*

Q. Dr. Decker, in connection with the work done at Berkley,
the developmental work, the engineering you made arrangements for, employing all these personnel, did you not!
A. Yes, I did.
Q. They all looked to you for payment, didn't they!
A. Yes they did.
Q. Were you ever sued for any of the work that was done
out there by anybody? Did :Mr. Randolph ever sue you, 0.
R. Randolph Y
page 196 ) A. In the latter days of the operation, in the
late '61s.
Q. Did he ever get a judgment against you Y
A. I believe he did.
Q. Did you pay the judgment Y
A. No- oh, no.
Q. You have never paid it yet 1
A. No.
Q. Did you defend the suit in court!
A. I do not believe so.
Q. The papers were served on you, were they not!
A. They were served where I was living. I 'vas not there
at the time.
Q. Did you know you were being sued!
A. In reference to 0. R. Randolph, I do not believe so. Besides, they were served at the Meadowbrook Hills house, and
it was my place of residence, but I was not there during those
days.
Q. Did anybody ever sue you in connection with the development up there!
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A. During the same period of time I am sure they did.
Q. Did you defend any of those suits?
A. I do not believe so.
Q. Did David \Vood, Jr. ever sue you!
page 197 ] A. Yes he did.
Q. What did he sue you for!
A. In lieu of a payment for a lot, I gave him a note, and
he discounted the note at the bank, and I failed to pay it
·when it was due. I believe both he and he acting for Joe
Wood brought suit.
Q. You paid that, did you not f
A. Yes sir.
Q. You paid it out of your funds Y
A. Yes, it was a debt I owed, not the partnership.
Q. Now, after this development when you wanted to acquire titles to the lot, you would exercise your option to buy
under the agreement of April 26, 1957!
A. Yes.
Q. Then the deed would be gotten up and you did take
title to the lot and you did pay for it!
A. Yes.
Q. This procedure was followed all the time, was it not Y
A. Yes it was.
Q. When you built all the houses and sold, you conveyed
your interest in the land then by deed, did you not Y
A. Yes, that is right.
Q. Now, I hand you a .deed dated July 24, 1961, between
you and Mary Jane Decker and Kenneth Staples
page 198 ) conveying to the Staples Lot 6, Block 11, in
Berkley. Is that your deed, DoctorY
A. \Vhat does the term "my deed" mean Y
Q. Do you kno'v what a deed is Y
A. Yes. I do not know whether it is meant in terms of I
drew it up or it is mine in terms I paid for it, or what you
mean.
Q. I mean, did you execute this document Y
A. Execute, I know what that means, and I signed it.

*

*

*

*

*

*

*

*

*

*

page 201 ]
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Mr. Via: Your Honor, Mr. ~Hchael has agreed that we
can admit into evidence this photocopy of the deed dated
July 24, 1961, between Sterling R. Decker and his wife and
l{enneth Staples and wife.
We also agreed to the introduction of deed dated October
17, 1959, between David Wood, Jr. and others conveying
certain land in Berkley to Sterling R. Decker.

*

*

*

*

*

Mr. Via: Your Honor, these are entered as Defendants
Exhibit B and C, and I would like the record to sho'v they are
photocopies of the originals which have been executed and
delivered into court.
page 202 ]

*

*

*

*

*

By Mr. Via: (Continued)
Q. Dr. Decker, you stated earlier this morning that when
this first started up with the Woods and Gilmers that you
submitted bills for distribution. You recall that testimony
as to the Gilmers and WoodsY
A. Yes, I do.
Q. Was that done all the time, or was it done only in
1957 YThat would be only done in the beginning, would it not 7
A. Well, after a certain period of time had gone by, I had
gotten enough lots to save from that point on I owed them
money and I had to pay for those improvements myself after
a certain period of· time.
page 203 ] Q. There were certain letters read into evidence
this morning where checks came to you from
the Woods and Gilmers T
A. Yes sir.
Q. Were they not made out to Sterling R. Decker?
A. I didn't notice it.
Q. At the time you were bound to have noticed Y
A. Oh yes, when they came to me, I noticed.
Q. You do not know now Y
A. No, I wouldn't assume they are.
Q. They would not have been made out to Berkley Partners,
would theyY
A. I don't think so.
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Mr. Via: That is all.
RE-DIRECT EXAMINATION
By Mr. Michael:
Q. Dr. Decker, you have of course executed a great
number of deeds in connection with the Berkley subdivision,
have you notY
A. I have.
Q. Your wife joined with you in the execution of those
deeds?
A. She did.
Q. Who prepared the deeds, Dr. Decker 7
page 204 )
A. Mr. Gilmer.
Q. Did anyone other than Mr. George Gilmer
prepare any deed relating to the subdivision Y
A. No.
Q. How did George Gilmer get the information for the
preparation of those deeds Y
A. I would have given him the names of the individuals
and the lots and he would prepare the deed and the consideration and he would prepare the deed from that.
Q. What attention did you give to the deed at the time
they were executed Y
A. I would most of the time make sure it was the right
lot, but other than that Q. What inquiry, if any, did you ever make into how the
thing was working, what was being done Y
A. The only question that I ever raised concerning the
affair was not really a question.
Mr. Gilmer once or twice would ask, how do these people
want their deed made in terms of their marital relationship
or something or another, and I would say, well, I can check
with them. And, most of the time, they wouldn't know, and
most cases Mr. Gilmer would recommend a form tendered
by somebody or the other and that suited almost every individual. That is the only question I ever raised about the
deed, sir.
Q. When was that you had your last and one
page 205 ] semester of law school training, Doctor Y
A. 1960.
Q. By that time could you tell us how many of those deeds
had been executed by you T
A. Oh, forty, something like that, perhaps more.
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Q. How did it come that you were the one that made all
the arrangements for the development of Berkley, the hiring
of personnel, the arrangement for roads and so on; how did
this come to beY
A. Well, the arrangement Dr. Hurt and I have probably
would have included more activity on both our parts, but
when he was substituted for, it was with the understanding
that the other individuals would not be interested in any of
the actual development procedures and these would be left
up to me.
Q. Is that stated in the contract which is Plaintiff's Exhibit No. 121
A. Under the sentence: It is agreed that Sterling R. Decker
is to manage the development of this property. He will make
assessments for the roads as needed and for further development of the road and other improvements where and as
needed.
I think we b9th used that in a slightly broader sense to
cover my authority.
Q. Did you and the four defendants join in the discussion of
this contract which is Plaintiff's Exhibit No. 12 Y
page 206 ) A. I believe we did.
Q. Well, you can look at it and make sure.
A. (Looking at agreement) Yes, we did.

*

*

*

*

*

*

*

*

*

*

page 210 )

By Mr. Michael:
Q. Dr. Decker,
these agreements,
A. These were
five of them came

(Continued)
in relation to Plaintiff's Exhibit No. 11,
can you tell me who drew them Y
prepared by ~Ir. Gilmer, and four of the
with his enclosure on them.

*

*

*

*

*

*

*

*

*

*

page 211 )

Q. Doctor, when you made an engagement with someone
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to do work on developing roads in the Berkley subdivision,
with whom did you ordinarily deal? Who was the man who
ordinarily did the work or the person or organization 7
A. The original roads were put in by 1\Ioore, Kelly and
Reddish.
Q. Did you make the contract with thetn to put in the roads'
A. I executed the contract but was done through a consulting engineer.
Q. How \Vas the bill from Moore, Kelly and Reddish to be
paid, the bill from them~
A. I planned on assessing the various partners regards
to prorated share.
Q. Was that done with Moore, Kelly and Reddish?
A. Yes sir, it was.
Q. What about other work which you contracted for them
in the subdivision 7 How was that to be paid for?
A. In the same fashion.
Q. Were these other bills so paid?
page 212 )
A. They were.
Q. Through 1958, Dr. Decker, how many business entities were you engaged in?
A. Through '58 there was Berkley, the entity we were discussing; Berkley Community Builders which was building
houses on these lots.
Q. There was a discussion in connection with Commonwealth
Construction Company.
A. Commonwealth Construction Company and Commonwealth Utilities, Inc.
Q. What did Commonwealth Utilities supply utilities for?
A. Berkley and sewerage disposal for a convent on an
adjoining piece of land. A school and convent.
Q. What I am getting at is how big a business Commonwealth Utilities was. How many houses were involved in it?
A. At the end of 1958 - well, there were about ten or
eleven I guess occupied and others under construction.
Q. Now, as of 1959 how much business did you have!
A. To this now had been added the Albert Mahanes Company and the Albert Mahanes Company came into being the
latter part of 1958, and then in 1959, it was - I take that
back. It was 1959 it came in, so Albert Mahanes was added in
1959, and everything else remained as it was.
page 213 ]
Q. When was Jefferson Park Commons Corporation set up~
A. I believe that was in '60.
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*

*

*

Q. You testified, Dr. Decker, concerning keys to the building there at the Chimneys. Was any request ever made of you
by any one of the four defendants for keys to give them access to the building t
A. No sir.
Q. Had they made such a request what would have been
done?
Mr. Via: I object to that. It is pure speculating, calling for
a conclusion of the witness.
~Ir. Michael: I want to know what he would have done.
The Court : I do not see any relevancy. I believe I will
sustain the objection as it will be speculative and irrelevant.
Mr. Michael: The inference from cross examination, Your
Honor, has been that the four defendants were denied access
to the building because they did not have keys.
page 214 ) And, as partners they would have a free access.
In this case, no demand or request was made
for a key according to testimony, but I think it is significant
what would have been done had such a request been made.
The Court: I see no relevancy. It is completely immaterial.
Mr. Michael: We respectfully except, sir.
Q. Did anyone of the four defendants ever visit the Chimneys other than Mr. David WoodY
A. Yes.
Q. Who were they Y
A. Mr. George Gilmer was out at the Chimneys.
Q. George Gilmer, SrY
A. Senior.
Q. On how many occasions Y
A. Two or three.
Q. Did you meet him there by engagement or did he come
out for this on your part?
A. By engagement or else perhaps he was taken by me.
Q. Did he have - you have already testified to that, sir.
Neither Mr. George Gilmer, Jr. or Mr. Joseph Wood ever
went to the Chimneys?
A. I do not recall George Gilmer, Jr. there and I
page 215 ] do not believe Joseph Wood.
Q. Did you have a discussion with George
Gilmer concerning form of deeds and deed stamps?
A. The form I never questioned. The amount I questioned.
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I referred in previous testimony to the fact that we were
buying these lots at half the agreed price, combining the
money-

*

*

*

*

*

Q. Go ahead and answer.
A. Along with Mr. Gilmer's advice that the other price
of the lots were incurring taxes liable to me, we would also
have to pay more to have then1 recorded or I would have to
pay more, because they would be at a higher price than the
money actually changing hands.
Q. Was anything said about revenue stamps or
page 216 ) tax stamps in connection with it?
A. I don't know what kind of stamps.
Q. It costs more to have them recorded~
A. Well, I don't honestly know whether there was a distinction made between the amounts for recording fees. I
knew the higher figure the more money it cost, and it seemed
reasonable to me.
lYir. Michael: We have no further questions.
RE-CROSS EXAMINATION

By

~Ir.

Via:

"Q. How many days did George Gilmer see you at the

Chimneys?
A. Two or three.
Q. Two or three, can you be more specific?
A. I think I can name them.
Q. All right, do that.
A. There was a day when he and Roscoe Adams met at
the Chimneys together, and twice when he and Mrs. Gilmer
came over.
Q. His wife?
A. Yes.
Q. Were these business calls like the one meeting with
Roscoe Adams; was this in the nature of a business calU
A. An inspection trip and so forth. Two with
page 217 ) lYirs. Gilmer were part of a visit to the model
home we had open, and things of that sort.
Q. "When Mrs. Gilmer was along did you discuss any business?
A. Not anything specifically.
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Q. All right. When Mr. Adams was along, did you discuss
the business of the Berkley entities Y
A. Well, his trip there was sort of a fact finding 1nission
or something of that sort Y
Q. Who instigated the visit, did you invite them out there f
A. I believe I did.
Q. You invited them out. Do you recall what you did 1
Didn't you examine your stock and papers and that sort of
thingY
A. I think we did do things like that. I wanted to show
them what we were doing and I think I made the suggestion
as to what I wanted to accomplish with the visits.
Q. You didn't go through the records of the Berkley entities at all, did you Y
A. Oh no.
Q. All right sir. You stated a while ago that ~Ir. Giln1er
had drawn every deed that you ever had made in the Berkley
Community. I understood you to state that. Is that your
testimony¥
page 218 ) A. It is my recollection of the situation.
Q. Do you know a Paul G. Maloney?
A. Yes I do.
Q. Did you execute a lease agreement to that corporation 1
A. Yes I did.
Q. Who prepared it Y
A. One of the officers of the Swimming Pool Corporation.
Q. Was it Mr. Gilmer?
A. No sir.

*

*

*

*

*

*

*

*

*

*

page 219 ]

GEORGE GILMER, JR.,
being called as an adverse witness, first being duly sworn,
testified as follows:
DIRECT
By Mr. Michael:
page 220 ]

EXA~IINATION

Q. Will you state your name and address for
the record please T

B. B. Woodson, Trustee, etc. v. George Gilmer, et al. 111
George Gil·mer, Jr.
A. George Gilmer, Jr., 1902 Greenbriar Drive.
Q. How old are you 7
A. Thirty-seven.
.Q. What has been your business experience here in Charlottesville Y
A. I have been in the automobile business from 1946 until
a month ago.
Q. Until very recently. What was that business Y
A. Automobile business.
Q. Under what name Y
A. Charlottesville Motors.
Q. What line of automobiles did you handleol
A. Ford cars and trucks.
Q. What was your role in the Charlottesville l\{otors business?
A. General :Manager.
Q. How many people did the business em ploy Y
A. Sixty.
Q. I am not trying to pry into anything that is immaterial,
but in an effort to get at some idea of the business, could
you tell me what the gross volume was the last year Mr. Via: I object to it. It is irrelevant in this case, the whole
line of questioning is irrelevant.
page 221 )
Mr. Michael: These gentlemen are taking the
position that the documents they signed reciting
partnership are not in fact partnership agreements. I think
it is incumbent that they show their background, their education, their business experience and so on. As far as the
record is concerned, Charlottesville ~fotors, though it employs
sixty people could be a rather small business. It is one, of the
substantially big businesses in Charlottesville.
The Court: I don't think the annual gross volun1e of business is necessary in this examination. You have shown what
he has done. He is General Manager. He employs sixty people.
You know now the nature of the business. I do not think it is
necessary in this proceeding to go into the volume of business
any more than it would be relevant how much he made.
Mr. Michael: We respectfully object to the ruling of the
court for the reason stated.
Q. How nmny trucks and automobiles in numbers of units
did your business sell the last calendar year?
Mr. Via: I object on the same grounds. It is completely
irrelevant.
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~Ir. ~Iichael: The same argument applies that I made before. I am trying to show what sort of business he was general
manager of.
The Court: I do not think his volume has anypage 222 ]
thing to do with his understanding of contracts.
Mr. 1\'Iichael: It certainly relates to his experience, Your
Honor.
The Court : I think the nature of the work he does n1ay go
to it, but I do not think the amount he makes or the volume
of business he does does, and I sustain the objection.
Mr. Michael: We respectfully except on the same grounds.
I would add for the sake of the record I am not trying to
persuade the court to reverse its ruling, but so far as the
evidence presently shows, to a stranger to Charlottesville
reading the record, this man may be 1nanaging a business of
very small nature or a business of extremely great nature.
There is no way of telling.

By lVIr. Michael: (Continued)
Q. What form of organization 1\'Ir. Gilmer did Charlottesville Motors have for the last five years?
Mr. Via: I object to that question on the same grounds.
What Mr. Gilmer's business is is not material in this case.
The Court: I think his business experience would be relevant, but I don't think it shows the value of it
page 223 ] any more than if you have a lawyer who is an
expert witness on the law and you want to ask
him what business he has. I think that is a proper question
and I overrule the objection.
A. Do you mean under what instrun1ent did we operate!
Q. No sir. Was it a single entity, corporation, or partnership?
A. It was a partnership.
Q. Who were the partners~
A. The general partners were M. E. Tren1aine The Court: Just a minute. I don't think that makes any
difference.
Mr. J\1:ichael: If the court please, I believe the answer would
be elicited that l\fr. George Gilmer, Jr. was a partner in the
business, and I am intending to show that the operation of
Charlottesville J\iotors was quite sirnilar to that of the Berkley
Partnership.
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The Court: I think you can go into business. As to what
part, I don't think it makes any difference at all. I overrule
you.
~Ir. Michael: Let me state for the record my grounds for
asking the question. This witness has taken the position by
the answer filed in this suit that the ass·ociation between the
five parties to this suit was not a partnership in spite of the
clear elicitation from the documents which have
page 224 } been introduced.
:My purpose for inquiring into the association
into which he is a partner, was a partner, of Charlottesville
Motors, is to show that the organization had a managing
partner, or managing partners in that case just as the entity
under examination has a managing partner, or had a
managing partner, and there were others in the Charlottesville Motors who stood relatively in the same place as the
others stood in the Berkley Partnership.
The court has previously indicated that the matter of intention is of primary importance, but I think the actions of
the individuals go a long way to showing what that intention
was, and their actions can be best weighed in terms of their
knowledge and experience; it is this knowledge and experience
I am undertaking to elicit here in reference to this entity of
which he was the n1anaging partner for a number of years,
or General l\{anager for a number of years.
The Court: I think it is irrelevant, and I overrule you.
Mr. Michael: Would the court permit me to inquire how
1nany partners there were in this organization?
The Court: I do not think we can try this case on the basis
of what the situation is at Charlottesville Motors.
page 225 ) If you want to start on his business as to his
experience, a few questions in that order are admissible, but, as to whether or not he was ever a member of
a partnership or whether they operated similar to that would
not be material Mr. Michael: Then, the court is ruling that I may not inquire as to whether or not he has ever been a member of a
partnership 1
The Court: I don't think that is material. The only material
questions here are what is his experience in the sense of the
nature of the work he does or that sort of thing.
~Ir. Michael: I respectfully except to the ruling of the court.

By Mr. Michael : (Continued)
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Q. When were you first approached Mr. Gilmer concerning
the Berkley Partnership or Berkley entity T
A. Approximately 1957.
Q. Who approached you, sir Y
A. My father.
Q. What did you learn concerning the Berkley entity at the
time of that approach T
A. Well, I understood that it was a tract of land on 29
north. Also understood that I would be buying one-third - let
me see, one-third of one-half an interest. Onepage 226 ] sixth of an interest.
Q. Who was buying the other interests in the
property?
A. Well, I understood Sterling Decker owned half interest,
then there was another that there would be a sixth that was
unsold at that particular time, and this part belonged to Dr.
Charles Hurt.
Q. What interest did your father take Y
A. He took the same interest that I did.
Q. One-sixth t
A. One-sixth.
Q. Now, at that time, what was said about a partnership,
Mr. Gilmer?
A. Nothing was ever said about any partnership as such.
Q. What was said about a partnership?
A. Pardon?
Q. What was said about a partnership?
A. Nothing said about a partnership.
Q. At any time 7
A. At that time or any subsequent time that I can remember.
Q. Now, you were aware of the fact that an agreement was
prepared concerning this transaction, were you not Y
A. That is right.
Q. I hand you Plaintiff's Exhibit No. 12 and
page 227 ]
ask you if that is the agreement which was prepared?
A. That is the agreement.
Q. Did you sign that agreement, sir Y
A. I did.
Q. Did you read it Y
A. I read it.
Q. At the time of your signature?
A. At the time I signed it, yes.
Q. Did that mention partnership and partners and so on Y
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A. It didn't mention a partnership. It mentioned partners.
Q. Do you recall how often that appears in there i
A. No, I can't tell you how many thnes it appears.
Q. It is a number of times, is it not?
A. PardonMr. Via: Your Honor, the agreement is in evidence.
Mr. ~iichael: It is proper cross examination I submit, Your
Honor.
The Court: Objection overruled.
Q. Doesn't the language appear in there: cost of appraisal
shall be borne by the partnership and appraiser Henry Haddon
or another shall fix his fee?
page 228 )
A. Well, I would like to say that I know a
little bit about partnership language, and I know
a partnership as an instrument has to be recorded as such.
This was not a partnership in the sense that a normal- that
I would expect a partnership to be.
Partner is a general term that can be used many many
tin1es. I mean, without actually being what we call - what I
would call a partnership, a formal partnership.
Q. What does the word mean if it doesn't mean an association 1

Mr. Via: Your Honor, he is calling for a leg·al conclusion.
1\IIr. ~iichael: He volunteered information he knew about.
The Court: I think it is a proper question. I overrule the
objection.
The Witness: What was the question?
1\Ir. l\lichael: I didn't finish the question.
Q. What does the 'vord mean if it does not mean an association between two or more people to carry on a business
for a profit?

Mr. Via: I would like to make my objection to his full
question, then.
The Court: All right, sir, I overrule it.
The Witness : What 1
page 229 )
The Court: I was overruling his objection.
A. I would say there are two general things I would
say is a partnership. ,'{on and I can do something as a
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partner, in an informal way. And, to get a formal agreement, an instrument where we are limited as general partners
and limited partners in most partnerships, and it has to be
recorded in the courthouse to be a formal agreement. This
was something we just agreed on something. On how to
handle.
Q. It was your intention to carry out the provisions of that
Exhibit No. 12 which you have in your hand, was it not, when
you signed it?
A. It was nothing more than an agreement.
Q. I will ask a question and you answer my question. Was
it your intention when you signed the Exhibit which you have
in your hand to carry out the provisions of that instrument?
A. Provisions of this instrument, yes.
Q. Did you receive from anyone reports and statements
concerning the Berkley Partners and Berkley Partnership?
A. I have received a certain amount of reports, two of them
that bring to mind are two that Mr. Kesler talked about
yesterday. They have been very few and far between and
sort of haphazard.
Q. The two to which you refer are Plaintiff's Exhibit
No. 1, are they not?
A. Similar, yes.
page 230 ]
Q. Did the ones which you received bear on
their face the language Berkley, A Partnership
as it is shown on Plaintiff's Exhibit No. 1 Y
A. Probably did. I didn't read the outside.
Q. Did they bear in their interior a section similar to that
in Plaintiff's Exhibit No. 1 showing partners capital and then
listing the five of you 1
A. That is right.
Q. Did they show on the Statement of Profit and Loss a
distribution among the five of you in accordance with your
respective interest in the organization?
A. It did.
Q. Just as shown in Plaintiff's Exhibit No. 1 Y
A. That is true.
Q. Did you receive from 1\IIr. Gilmer information from Dr.
Decker or others concerning the amount of money which you
needed to put up from time to time 1
A. On several occasions, yes.
Q. How did that information get to you Y
A. It either got to me through my father or 1\{r. SterlingDr. Decker himself.
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Q. One of the two people Y
A. Yes sir.
Q. Was it ever done by ntail to you as well as you remernberT
page 231 } A. No.

*

*

*

*

*

Note: At this point the witness temporarily stands aside.

*

*

*

*

*

CORNELIA COURTNEY,
introduced on behalf of the plaintiff, first being duly sworn,
testified as follows:
DIRECT EXA~IINATION

By 1vir. Aaron:
Q. Will you state your name and place of residence Y
A. Mrs. Dew·ey Courtney, Berkley Community, my address
is 2617 Common,vealth Drive.
Q. Where were you employed during 1958 and 1959!
A. Berkley Community.
Q. \Vhom were you employed by Y
A. Berkley Community by Dr. Decker and l'Irs. Decker.
Q. When did you begin that employment 1
A. August 1958.
page 232 } Q. When did that employment terminate?
A. Full time employment terminated November 21, 1959. I was part-time and did part-time work for
him until August 1960.
Q. What did your employment include, 1\irs. Courtney?
A. Bookkeeping and general office work.
Q. For what business did you keep books!
A. Albert Mahanes Company, Commonwealth Utilities,
Berkley Partners, Berkley Community Builders. I believe that
is all.
Q. Did you keep the records of these various enterprises
separate?
A. That is right.
Q. I show you paper labeled Plaintiff's Exhibit No. 20,
and ask you if you can identify the handwritten portion of
that exhibit?
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A. That is my writing.
Q. That word written is partners?
A. That is right.
Q. Why did you put that word on that particular document Y
A. Because I was not doing all the detailed work, so in
order for it to go to the right book I wrote that because Mr.
Randolph sent it to Berkley Community and it shouldn't go to
Berkley Partners. It was this way so everyone
page 233 ) else in the office would know.
Q. Was this done in the usual business or office
routine?
A. That is right.
The Court: Has that been admitted in evidence or marked
for identification T
Mr. Aaron: It has been admitted.

Q. I show you a paper labeled Plaintiff's Exhibit No. 27
and ask you if you can identify the writing on the top of that
sheet!
A. Mine.
Mr. Via: Has that been introduced?
Mr. Aaron: The Plaintiff's Exhibit No. 27 for identification
only.

Q. That is your handwriting on the top of that?
A. That is right.
Q. What does that say?
A. Bank recap Berkley Partners.
Q. I show you the second sheet of the two sheets and ask
you if you can identify that.
A. That is my handwriting also.
Q. Did you prepare the figures reflected in your handwriting!
A. That is right.
Q. From what were the figures obtained T
page 234 ) A. Books and the bank recap was reconciled
with the bank statement and the books.
Q. Was this done in the course of your employment and
usual office routine T
A. That is right.
Mr. Aaron: Your Honor, I would ask this be admitted in
evidence as Plaintiff's Exhibit No. 27.
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~Ir. Via: Is this the witness's statement. That is all her
handwriting 1
I\{r. Aaron: The recap was.

Note: At this point an off-the-record discussion is had
whereupon the matter continues as follows:
I\fr. Via: vVhose handwriting is that? Your Honor, I object to the introduction of that statement into evidence.
The Court: Let me see it (looking at the paperwriting).
~Ir. Via: Part of our earlier objection was that these papers
were never shown to have been charged with two defendants.
The Court: I sustain the objection.
Mr. Aaron: Your Honor, we will note the usual exception
to the Court's ruling.
By Mr. Aaron : (Continued)
Q. I show you the handwritten portion of Plainpage 235 ] tiff's Exhibit No. 29 which is in evidence and ask
you if you can identify the handwriting.
A. That is my handwriting.
Q. That is the U. S. Partnership Return of Income for
Berkley for year 1959 T
A. That is right.
Q. Do I take it fron1 that you prepared a partnership return
for that year!
A. That is right.
Mr. Via: I object to his leading the witness.
The Court : Objection sustained.

Q. Did you prepare the return¥
A. I did.
Q. In connection with preparing this return a listing is
shown of an allocation of the partner's share of income,
credits, and deductions on the third page, is there notT
A. That is right.
Q. Do you know whether or not that information was in
fact communicated to the partners T
A. It was.
Q. How was this done, I\Irs. Courtney?
A. Well, the Wood brothers would always call me before
.January 31, I believe it was, because they made a declara-
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tiou of their income tax and I gave them the figures by phone,
then the tax return was 1nade out later.
page 236 ] By The Court :
Q. vVhat was the last part of the answer 1
A. Then the tax return was made up later. Typed and made
up later, but the figures as to what they indicate were given
to them before January 31. They called me because they
wanted it.
Mr. Aaron: When you say the Wood brothers, which Y
A. David Wood, Jr. and Joe Wood.
Q. When you took telephone calls, would there be calls
from both or just one 1
A. There would be calls from both, yes.
Q. Did you receive any such calls from other parties?
A. George Gilmer, yes.
Q. What was the purpose of ~:Ir. Gilmer's call?
A. He 'vould phone to ask the same figure, so he could
make his return.
Q. Was that also true of 1958, for the taxable year 1958 f
A. That is right.
Q. I show you Plaintiff's Exhibit No. 10 which has been
admitted and ask you if you know what that is 1
A. That is showing the partners earnings for that year,
their share.
Q. In connection with your preparation of tax returns, did
you also prepare a form 501A Y
page 237 ] A. That is right.
Q. What was the disposition of the 501A
forms!
A. Prepared for mailing.
Q. Prepared for mailing¥
A. That is right.
Q. Were they placed in the mail by you or how were they
to be transmitted by mail Y
A. Whoever took the mail to the post office or mail box.
I never took it, because I live out there and I would have an
extra trip. The mail was taken. It only left there a day at
a time. So, the mail always went out in the mail box.
Q. I show you Plaintiff's Exhibit No. 32 for identification
only and ask you if you ca11 identify the l1andwriting on that
exhibit¥
A. You mean the -
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Q. Handwritten portion.
A. That is mine.
Q. What does that say?
A. Berkley Partners.
Q. Why was it placed on thereT
A. Because it was hilled to George Gilm(lr, George Gilmer,
Jr., David Wood; and, so, the other people in the office would
know who to charge the share to.
Q. That is a letter also Y
A. "E" means it was entered on the books.
page 238 ] That is the way I always entered them.
Mr. Aaron: I tender this to be admitted as an exhibit.
Mr. Via: I would object to the admission of it on the same
grounds.
Mr. Aaron: The bookkeeper identified it in her own handwriting in the usual office routine.
The Court: No, I sustain the objection. There is no evidence to tie this to the defendant.
Mr. Aaron: I would note the same exception, Your Honor.

Q. To whom did you mail these green slips each year'
A. A copy went to the partners.
Q. Each partner?
A. Each partner. I kept Dr. Decker's in the office because
I did his work, but the others were prepared for mailing.
Q. I show you Plaintiff's Exhibit No. 34 marked for identification only and I will ask you if you can identify the handwriting or any portion of it.
A. I believe all of that is Tom Chandler's.
The Court: Can you speak just a little louder, please.
The Witness: The first sheet is Tom Chandler's, (showing
a second sheet) that is my handwriting.
page 239 )

Q. Third sheet?
Q. I heliev(l that is Tom Chandler's.

By The Court:
Q. Whose handwriting?
A. Tom Chandler's.
By Mr. Aaron: (Continued)
Q. Fourth sheet?
A. That is also.
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Q. Fifth sheet Y
A. That is also the handwriting of Tom Chandler.
Q. The second sheet of Exhibit No. 34 is in your handwriting?
A. That is right.

*

*

*

*

*

*

*

*

*

*

page 240 }

Q. I ask you what page 2 of Exhibit No. 34 purports to beY
A. The charges and credits of each partner, what their
share of the bills are and their share of the income.
Q. What period of time does that cover Y
A. Just from January 1, 1960 to May 31.
Q. From what information was that taken f
A. From the books.
Q. Was it prepared in the usual office routine Y
A. That is right.
Q. Under whose direction was it prepared Y
A. Mine.
Q. And does that furnish a breakdown per partner?
A. That is right.
Q. Do you know whether the information of the breakdown
was communicated to the partners Y
A. It is not only- it wasn't communicated by phone, no.
It was sent to them in typewritten form from this.
Q. From that Y
A. That is right.
page 241 } Q. Did you cause typewritten copies of these
to be madeT
Mr. Via: I am going to object to his continuing to lead the
witness. Most all these questions are leading questions.
Mr. Aaron: I withdraw that at this time and ask that sheet
No. 2 of Exhibit No. 4 be separated from the others and
offered as an exhibit as it has been prepared by the bookkeeper in the normal course of business from the books of
the partnership.
Mr. Via: We object on the grounds it has been previously
stated.
The Court: I sustain tho objection.
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Note: The above referred to paper writing is marked and
filed by the court as Plaintiff''s Exhibit No. 42 for identification only.
Mr. Aaron: \V e would note the usual exception, Your
Ifonor.
The Court: All right sir.

Q. I show you Plaintiff's Exhibit No. 33 and ask if the information contained on that exhibit through ~Iay 31, 1963
represents the same information as shown on Plaintiff's Exhibit No. 42, marked for identification only.
1\:I:r. Via: Are both of those for identification¥
Mr. Aaron: 33 is in evidence.
page 242 ]

A. That is right, it came from this.
Q. The information on Plaintiff's Exhibit No.
33 through ~lay 31st is typewritten~
A. That is right. That was also another one, typewritten
copy through May 31st. That gave the whole year. This has
the same figures on this report.
Q. \Vho would prepare the typewritten copies T
A. At times I would type it, and at times the other girl
in the office.
Q. Do you know how many copies were made when they
would be typed 1
A. One for each partner and one for the office.
Q. And what would be done with the copies prepared?
A. They were either mailed or taken to the partners.
Q. Do you know which was predominantly done!
A. They were taken mostly. They were also picked up by
partners at times.
Q. What partners picked up such a statement¥
A. Joe Wood.
Q. Do you remember whether it was done or more than
one occasion?
A. I remember one occasion. \Vhether there was more than
one occasion I could not say. I do remember one.
Q. When you say pick up A. Picked up from me at the Berkley office.
page 243 ]
Q. 1\:I:r. Wood was in the office?
A. That is right.
Q. Do you know the object of his visiting your office?
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A. He came to pick up a check and also I gave him a statement at the same time.
Q. At that time did he make an examination of any records!
A. No, he did not. He did discuss the statement I made out.
Q. Did you answer his inquiries to the statement!
A. As best of my knowledge I did.
Q. Did any of the other partners pick up their statement!
A. I don't recall at the time that I handed it to him in
person.
Q. Was there any objection ever voiced to you by any
partner as to the form or label or heading of any of these
statements Y
A. No, they- well, this particular time that I talked with
Joe in person he asked me about expenses, some things just
what do they mean, and I said to the best of my knowledge.
Q. Do you recall whether he wanted an explanation from
you!
A. Well, the charge from Albert ~fahanes Compage 244 } pany to Berkley Partners. He was building the
roads and curbs and gutters, and how far did it
take him in the Berkley Community, how many lots did it
include, and I showed him on the map one time.
~{r.

Aaron : All right.
CROSS EXAlVfiNATION

By Mr. Via:
Q. Mrs. Courtney, did I understand you to say you prepared the 1065 Partnership Tax Return Y
A. In 1959.
Q. For the year only?
A. That is right.
Q. Was that a return for entity we called Berkley Partners?
A. For whot
Q. The entity was called Berkley Partnership Y
A. That is right.
Q. What did you do there, did you make copies of them Y
A. That is right.
Q. What did you do with the copiesY
A. Prepared for mailing, each of the copies.
Q. What did you do with them?
A. I :fixed them for mailing. I didn't actually put them in
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the mailbox but I did put them in the envelop to
page 245 ] mail.
Q. How far did you go, did you address an
envelop to each of these people and seal it Y
A. That is correct.
Q. Your testimony is for the year 1960, was it not Y
A. 1959.
Q. 1959, that is when you mailed them a copy of the 1065?

A. That is right.
Q. Is it a copy of one like that!
A. Yes sir, that is '58. That one ~{r. l{esler made. He
said, bring those to me, they were brothers. Or, either send
them to me by :Nir. J{esler, and, I distributed them to the
partners.
Q. But you didn't actually mail them, you left them on the
desk!
A. In the mailing basket. We have a mail basket.
Q. On the desk! Do you know what happened to them in
the mail basket Y
A. I have no idea. I didn't mail them n1yself.
Q. They were later missing from the mailbox!
A. That is right.
Q. You didn't deliver them to anybody?
A. No.

*

*

*

*

*

*

*

*

*

*

page 246 ]

GEORGE GIL~iER, JR.,
having been called by ~[r. 1\'Iichael as an adverse witness,
resumes the witness stand, and testified further as follows:
DIRECT EXA~IINATION
By Mr. Michael: (Continued)
Q. 1\'Ir. Gilmer, we were getting around to discussion of
charges and so on.
I hand you Plaintiff's Exhibit No. 7 and direct your attention particularly to I believe the second sheet here. That
is headed A Statement of Charges and Credits. For 'vhat
period is that indicated, Mr. Gilmer?
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A. Year ending December 31, 1958.
Q. How is it headed, sir Y
A. George Gilmer, Jr., Statement of Charges and Credits.
Q. Did you receive the original or a copy of tba t sheet, you
are looking at now, sir Y
A. I received several similar to this, and I cannot tell you
whether I received this one, but, I received several similar to
this?
Q. Did they come at irregular intervals over a considerable
period of time from the time you first went into
page 247 ) this venture Y
A. There was no regularity about them. I
meanQ. How many approxin1ately would you have received, can
you give us an estimate Y
A. Of that particular type of statemeut1
Q. Yes sir.
A. Say, maybe three, four.
Q. Did you ever receive, Mr. Gilmer, a partnership income
tax return?
A. No sir.
Q. Did you ever see such a return for the partnership Y
A. Now, what have you got in your handY
Q. Well, I will show you Plaintiff's Exhibit No. 4. That
has now been admitted, Your Honor. And ask you if you have
seenA. No sir.
Q. liave you ever seen a form for Berkley Partners show~
ing income for any year during the period they were operating?
A. You are talking about this sheet!
Q. This type of form T
A. No sir.
Q. Have you ever seen one of the green statements we referred to as the green slip showing the amount of income
which you should report from the partnership T I
page 248 ) will show you one in just a moment. I hand you
Plaintiff's Exhibit No. 10 and ask you if you ever
received a similar statement to thatY
A. I may have received one of these.
Q. Do you remember what year?
A. No.
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Q. Did ~Ir. Gilmer, Sr. receive most of the papers directed
to your attention from the partnership Y
A. I would say that a lot- the majority of the transactions
went on through lVIr. Gilmer, Sr. But, as far as something like
that, I would suspect if it were mailed, it would have been
mailed to me direct.
Q. Did you prepare your own tax return Y
A. I do.
Q. In connection with the Berkley organization, did you
ever make- what reports did you make for the income which
was attributed to you from that organization T
A. It went of course on my income tax under other income.
Q. Was it indicated as a partnership¥
A. It was not. I looked up a couple of them this morning
and it said, Berkley, Route 4, Box something, Charlottesville,
Virginia.
Q. Did you look at all your returns for the period in
question!
A. No sir, because part of them were with my
page 249 ) files at my office in Charlottesville Motors. That
is in a state of flux right now and I saw what I
kept at home. I looked at the ones I had at home.
Q. Where did you get the amount to put down on the return
which you looked at this morning!
A. Generally the one, if I remember correctly I had to call
a couple of times, I think I called my father's office to find out
whether or not he had received his information, and that 'vas
the way- and finally, I think he gave me most of the information on that.
Q. Then, finally, you received some sort of statement from
theA. I think eventually we got a statement. The statement
generally came in late.
Q. How did you send your statements to the Berkley
organization when you received one of these assessments as
they have been referred toT
A. I usually send them to my father's office.
Q. He in turn relayed then1 to the organization 't
A. That is right.

Mr. ~Iichael: That concludes my cross examination, since
I called him as an adverse witness.
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CROSS EXAMINATION

By Mr. Via:
Q. The checks you submitted for the assessment out there, to whom were they made payable?
A. To Sterling Decker.
Q. Did you have anything to do with the development of
the Berkley subdivision!
A. No sir.
Q. Did you ever consult with Sterling Decker about itT
A. No.
Q. Did Sterling Decker ever consult you about it 7
A. We had numerous - I had some other dealings with
Sterling Decker from the automobile business and we had a
few conversations along those terms, along that line. They
were in pretty general terms, and promising to pay, or things
were going along fine, and similar situations.
Q. Was he generally in arrears on the money he owed you 7
A. Well, quite a bit of the time, yes.
page 250 ]

Mr. Via: That is all.
RE-DIRECT EXA1IINATION

By ~Ir. :Michael:
Q. You testified you had nothing to do with Berkley. You
attributed your pro rata cost of development of the property,
did you not!
page 251 ] A. Yes.
Q. You got a part of the profit, did you not?
A. I didn't get my full share. Part of the profit.
Q. I said part of your pro rata share, but you did get that
part, did you not 7
A. I got a part, yes.

*

*

*

*

*

JOSEPH IvL WOOD, II,
called as an adverse witness, first being duly sworn, testified
as follows:
DIRECT EXAMINATION
page 252 ] By ~Ir. Michael:
Q. You are Joseph Wood, II, I believe who
was n1entioned in these pleadings T
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A. Yes sir.
Q. How old are you!
A. Thirty-five.
Q. What is your education background at the college and
professional level Y
A. I hold a degree in Economics at the University of Virginia, and Law Degree at the University Law School.
Q. Did you practice law following the obtaining of your
law degree?
A. Yes sir.
Q. For how long did you practice?
A. Four years.
Q. Are you presently engaged in practice Y
A. No sir.
Q. When did your engagement in active practice cease?
A. February, 1958.
Q. Up to February 1958, you had been engaged in the
active practice of law here in Charlottesville?
A. That is correct.
Q. In what organization 'vere you so engaged?
A. I wasn't in an organization. I practiced in conjunction
with my father and my brother. But, I couldn't
page 253 ] call it an organization.
Q. Shall I use the word entity again, Mr. Wood?
vVhen did you first learn of the Berkley entity and possibility
of your going into that organization?
A. As well as I remember, it was sometime in the summer
of 1957, I think. As well as I can remember.
Q. Who approached you about it, sir!
A. I think it was AI Dwyer, as I remember.
Q. What did you do after you learned of the possibility of
this organization, what course of action did you follow?
A. Well, I rode out and looked at the property. You mean
in that detail Y
Q. Yes sir.
A. Rode out and looked at it, and, subsequently bought into
it or bought a portion of Dr. Hurts interest.
Q. You and your brother bought Dr. Hurt's remaining
interest did you not?
A. That is correct.
Q. Prior to buying that remaining interest from Dr. Hurt,
did you investigate the other parties who owned interest?
A. Investigate?
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Q. Investigate to determine who the other parties were
who owned interest?
A. I think I was aware who owned the other
page 254 ] interest.
Q. Did you discuss their ownership with them
or what?
A. No sir, didn't discuss it.
Q. I hand you Plaintiff's Exhibit No. 12 to show the addendum and ask you if that is your signature on it!
A. Yes sir.
Q. When and under 'vhat circumstances did you come to
sign the addendum to Plaintiff's Exhibit No. 12?
A. It would have to be a pure guess, no date on the document. Again, I would say that was done in the fall of 1957,
I would say.
Q. What were the circumstances that led to your signing
itY
A. Some agreement had been entered into between Dr.
Decker and Dr. Hurt, And, as I and my brother were purchasing part of Dr. Hurt's interest, Dr. Decker wanted us to
execute this so we understood that we were bound by Dr.
Hurt's agreement.
Q. Bound by the portion of that agreement which lies
above the addendum t
A. That is correct.
Q. When you executed that Plaintiff's Exhibit No. 12, did
you understand that you were being bound to the terms of the
whole instrument 1
A. Yes sir.
Q. Did you read it before you signed it, sirT
page 255 )
A. Yes sir.
Q. Did you observe in it the reference to partners and
partnership?
A. I am certain that I must have if they are in here.
Q. Did you intend to be bound to the reference to partners and partnership which appear in that agreement?
A. Well, I don't think that I read into this exactly what
you just asked me. If I can answer the question in a different
way.
Q. Well, go ahead.
A. I signed this, and in doing so, I agreed to be bound by
this agreement, and that is all I did. I didn't Q. Did you observe that that agreement made provisions
for partners and partnership or a partnership 7
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.A. Yes, if partners and partnership are in here. The words
arc in here, then my answer would still have to be I agreed
to be bound by this agreement. That is when I affixed my
signature to it. That is the way I understood it.
Q. I think he has answered the question. Did you continue
to consider yourself bound in the terms which are set out in
this agreement up and to 1961 Y
A. Yes sir.
Q. I hand you Plaintiff's Exhibit No. 39 and
page 256 ] ask you if you received a copy of that letter.
A. I did.
Q. Did you notice in Plaintiff's Exhibit No. 39 the reference
to partnership and partners made by your brother David Y
A. I did.
Q. Did you consider them to be proper references Y
A. Again, I don't believe I considered them in either way.
Q. You did not?
A. No sir.
Q. Did you raise any objection about the fact he referred
to you and the others as partners Y
A. Ididnot.
Q. Did you raise any such objection at any time during
the course of this organization until the tin1e of the petition
in bankruptcy?
A. I don't believe I quite follow you.
Q. At any time before the petition in involuntary bankruptcy, did you demur or protest in any way against being
denominated a partner in this organization?
A. No sir, not in either direction. I just wasn't called on.
Q. You did however receive a number of documents which
indicated you were being denominated a partner,
page 257 ) did you not?
A. Well, I received documents, papers, from
Dr. Decker, but, again, I did not consider them as such. If
they are what you said they "Tere, then I did.
But, I just received them and nobody questioned me one
way or the other as to receiving them, what I was doing with
them. What my function was. If I make myself clear.
Q. You found no reason to protest being called a partner,
did you T

*

*

*

*

*

A. I wasn't called a partner,. but I made no objection to
the lang1!1.age, and the letter obviously has partner and part-
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nership in it. But, I can tell you as to the understanding,
did you realize you are a partner out there, oh, no, I am not.
None of that came up. Nothing was said. That is all.
Q. Let me ask you this: From Plaintiff's Exhibit No. 39
(reading from a paper writing) it appears that
page 258 } you have constructed a swimming pool on the
reserved twenty-acre portion of Berkley without
consulting the other members of the partnership or without
making any arrangements to compensate the partnership
for use of the land.
Now, you received a copy of this. Did you consider yourself to be an. other member of the partnership Y
A. I would have to truthfully answer that I know legally
what a partnership is. And, I did not construe myself to be
in a partnership or a partner, but I made no objection to that
letter. That is the way I felt about it.
Q. Nor, have you made any objection to agreement of the
26th day of April, 1957, Plaintiff's Exhibit No. 12, under
which you came into this organization, have you 1
A. I never made any objection to any of the materials I
received.
Q. You did intend when you executed- may I withdraw
that. I hand you Plaintiff's Exhibit No. 7 and direct your
attention particularly to the fifth sheet of that exhibit. Did
you receive the original of that sheet or a copy of that sheet Y
A. I did.
Q. Did you receive other similar sheets during the course
of your participation in this organization t
A. I did.
Q. How many such other sheets did you receive,
page 259 } if you recall Y
A. Well, I was going to say three. I think
there was that one. I think there was a half year one or a
portion of the year, then it was brought up to another year
that included the second one, as I remember. I don't think it
was any that would have been in '59 and I don't think there
were any in '60. I couldn't be positive though.
Q. Did that indicate on the foot a taxable income to be
reported by you Y
A. It does.
Q. Did you report the taxable income for the years in
which you were in this entity!
A. Yes, if there was income. As I remember, there were
years there was no income. No income.
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Q. How was this income reported on your personal tax
return, Mr. WoodY
A. I would have to look to make certain.
Q. Could you do that, sir!
A. I don't have it with me.

*

*

*

*

*

*

*

*

*

*

page 260 ]

Q. Ho,v long would it take you to check this Y
A. Just across the street. I would guess it would be under

other income. It is right there. I don't know which line. Makes
a lot of difference, I take it.

*

*

*

*

*

Q. I hand you Plaintiff's Exhibit No. 29, Mr. Wood, which
is a type of partnership return of income for the Commonwealth.
Did you ever receive such a document from anyone concerning the Berkley Partnership 1
A. No sir.
Q. Did you ever receive such a document relating to a
federal forn1 return of partnership income?
A. No.
Q. Did you ever see other of these documents Y
A. No sir.
Q. Did you ever see them for any year in which you were
in the organization 1
A. No sir.
Q. I hand you Plaintiff's Exhibit No. 10, and ask you if
you during the period you were in the organizapage 261 ) tion ever received a similar copy to that Y I should
say a similar form.
Q. I thought that I had received a copy while I was sitting
hack there listening to the trial, but, I thought it had my
figures in it.
Q. It 'vould have been.
A. Mine was not $13,000.00.
Q. That is quite right.
A. That is for Dr. Decker. But, ~imilar individual ones
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were prepared as I understand Mrs. Courtney's testimony
for each of the parties. I think I had one. I cannot be positive.
Q. Do you notice on that that it says the trade name and
business address of the partnership and joint enterprise as
Berkley Partners Y
A. I made no note of it.
Q. Did you from that form which you obtained, determine
how much income, how much income you should report from
the partnership Y
A. I took the figure of that or the figure I was told to
report and put it on the tax return. I think I was supposed
to include that with the tax return is the reason I think I
got one because I know it was supposed to go with it.
Q. Do you recall making a visit to Berkley and talking with
Mrs. Courtney!
A. I did.
page 262 ] Q. How many times did you visit Berkley?
The Court: Just a minute. Are you talking about the office¥
Mr. Michael: I beg your pardon. Yes sir, the office.
A. That would have to be a guess. Between five and ten
times, I would say.
Q. What was your purpose for making these visits, 1\ir.
WoodY
A. Trying to tract down Dr. Decker.
Q. Mr. Wood, when you received one of these sheets which
have been referred to variously as assessment sheets and
otherwise which indicated that you owed money, what did you
do thenY
A. I would do one or two things. Write my check for
David's and my share, or I would write my check to David
and he would mail a check in payment of our assessment.
Q. You understood that was in payment for your share
of the cost on development out there?
A. That is correct.
Q. Did you from time to time after the organization began
to make money receive from the organization checks distributing profits to you?
A. I received money from Dr. Decker.
Q. Well, were these checks drawn in accordance
page 263 ] with the showing of these statements of charges
and credit sheets that you got?
A. I believe they were. If they included the lot. I think the
lots were included, on there.
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Q. 'Vhen you got one of the checks, you understood, did
you not, that you were receiving a portion of your profit
from the venture at Berkley~
A. Well, can I answer it this way: It was my understanding
we were to sell lots to Dr. Decker and to share the expenses
of the road, and what I was expecting to get was a check for
three lots a month less whatever the road cost and other
miscellaneous expenses. I think the architect not the
architect, but Nir. Randolph was to come out and do the
grading, I think.
I wanted a check for the three lots, but I knew it was going·
to be less something.

*

*

*

*

*

*

*

*

*

*

page 264 )

Q. Do you know whether or not, ~Ir. Wood, at any time
any portion of the land was rented 1
A. Not to my knowledge.
Q. If I show you an entry in the books which
page 265 ] indicate there was - just a second. Let me get
this, please sir.
:Nir. Wood, I show you Plaintiff's Exhibit No. 6 which is
headed Berkley Partners, a joint venture, and showing Wood
Brothers as owners of one-sixth interest.
I refer you particularly to page 3, or the third page - it
isn't numbered - where there is an item showing rent, $66.00.
Are you familiar with that entry?
A. No, I am not familiar with that, but let me say this: We
went over those statements that we got, and we would have
a credit balance or debit balance, or lots on one side of the
page. I cannot remember whether it was any one-sixth over
sixty six shown as rent to me. Now, if you can show me tny
statement and show me that I was receiving rent, I would
say I did know about. I would be subject to it, but of my own
memory, I do not remember anything about any rent. Can I
add something to that: The only other thing it could indicate
is rent to :Nir. Wood who bought a lot out there with a house
out there.
Q. At any time?
A. The lot ''Tas sold to a Nir. Wood, a trooper. I am not
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sure whether this was rented to l1in1 before he bought it or
what, or whether I g·ot anything out of it or not. I don't
remmnber.
Q. I call your attention to Exhibit No. 40, I believe it is I beg your pardon Exhibit No. 39.
I read again the smne sentence I read before,
page 266 ] ~Ir. Wood. Front Exhibit No. 39 (reading front
a paper writing), It appears that you have constructed a swimming pool on the reserved twenty acre portion
of Berkley without consulting the other members of the partnership or without making any arrangement to compensate
the partnership for the use of the land.
Does that indicate to you that you might have received
n1ore than proceeds from the sale of lots from this organization~~
A. I wouldn't say so, because that was not desig11ed or
that wasn't put in there for that reason. It was understood
by David and myself that the front piece that was reserved
was owned by everybody, and it wasn't going to be subdivided
into lots; and, unbeknown to me or David, the switnming pool
was put up there. I think that is what prompted that paragraph
to be in that letter.
Q. He complained about failure to compensate the partnership for use of the land.
A. Of course, I did not word the letter.
Q. Did you dmuur to the letter?
A. No, I said nothing one 'vay or the other.
Q. What were you going to hold that land at the front for,
~ir Wood?
A. Well, I think it was our hope, the owners, that it would
appreciate a great deal in value due to the hundred or odd
buildings that would be back of it. And, there was
page 267 ) discussion, I think, when the plats were done and
some other preliminary sketches were made by
Dr. Decker for a type shopping center or restaurant or filling
station down there that could possibly be done later.
Q. Then, this property was actually held for the benefit
of all five of you, was it not~
A. I would say.
Q. Did you ever pay any taxes or insurance on or involving the partnership other than by way of the assesstnent f
A. Pay any taxes? I paid no taxes.
Q. Insurance~
A. No insu ranee.
Q. Other operating costs except by way of assessment?
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A. That is the only thing I ever had to do, was send Dr.
Dcc.ker a check.
Q. I gather occasional cash went from Dr. Decker's office Y
A. Very occasionally.

*

*

*

*

*

*

*

*

*

*

page 268 ]

By Mr. J.\tlichael: (Continued)
Q. J.\tir. Wood, have you now had a chance to look at your
tax return?
A. I looked at the '58 and '59, and I found no green slip,
so I could be mistaken that I got one. I thought I did. But, I
didn't find it. And, in the block on one of the returns I made a
separate schedule and attached it to the return
page 269 ) and put in details. I had other income from another source, so I totaled it, and it all went in on
the first line, which is by partnership.
Q. On your schedule, did you indicate income from Berkley
Partners or Berkley Partnership?
A. From Berkley - I didn't look that close at 'vhat the
wording was on the schedule. It was from another source
that was not a partnership, although, I had headed the schedule
Partnership and lumped everything in there. The other income I had was not fron1 a partnership, although I put it in
there.
Q. Is it fair to say the return from which you are speaking,
the income which you derived from the Berkley organization was recorded on the line reserved for partnership income Y
A. That is right.
Q. Did you check any other years, Mr. Wood?
A. 195·7. There was nothing for Berkley. 1958, there was
income for Berkley. 1959 income from Berkley and in 1960
there was not any,. or 1961. I don't think I looked at 1960.
Q. In 1959, did you report what you received from the
Berkley organization in the space reserved for partnership
income on the return?
A. For both those two years, it was on that line for partnership. For one on the sc.hedule. The other was written in there.
I didn't have to use the schedule.
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Q. What did you write in for income derived
from the Berkley organization 1
A. Again, I didn't make notes. It was either Berkley or
Berkley Partnership.
Q. If there was income received by you in 1960, you have
no reason to doubt that you would have treated it in the same
way as in the two preceding years?
A. I would have.
page 270 )

*

*

*

*

CROSS EXAMINATION

*

By l\{r. Via:
Q. You stated that you were bunting down Dr. Decker
quite often. Why were you looking for him?
A. Our agreement was we would receive a check on the
sale of three lots a month and I wanted my money.
Q. You wanted that money. All right, sir. Now, you also
stated you occasionally paid checks to him representing the
assessment!
A. Yes.
Q. To whom did you make your checks payable 1
A. On one occasion I made my check payable to my brother
and he mailed his personal check for both of us. Another time
he did the same to me, and I made my check payable. At other
times both our checks would be directed to Dr.
page 271 ] Decker.
Q. Did you ever make a check payable to Berkley Partnership Y
A. No.
Q. Now, although you got income from this business undertaking, did you consider that as income from a partnership Y
A. I did not.
Q. Did you consider it as income from the sale of your interest in land Y
A. I did.
Mr. Michael: I must object to the leading of this witness.
Mr. Via: I beg you pardon. This is not my witness.
Mr. Michael: I am sorry, sir. I called him as a hostile or
adverse witness. I am entitled to cross examine hin1. l\fr.
Via's examination of him must be a direct examination.

*

*

*

*

*
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page 273 ]

*

*

*

*

*

The Court: Well, ~{r. Via is not counsel of record for
Joseph Wood, and therefore, I think it is a little different
situation than if he were examining his own client.
~Ir. Via: It mav ease Mr. Michael to know that 'vas the
only question I haV'e for him. I do not have any other questions.
The Court: Any further questions of Mr. Wood 1
Mr. ~Hchael: I don't believe so, no sir.
I might inquire whether ~Ir. Wood wishes to question his
brother in defense.
~ir. David J. vVood, Jr: Not at this time.

*

*

*

*

*

GEORGE GIL~IER, SR.,
called as an adverse witness first bei11g duly sworn, testified
as follows:
DIRECT EXA:NIINATION
page 274 ) By ~fr. ~Iichael:
Q. You are ~fr. George Gilmer, Sr., are you
not?
A. Yes sir.
Q. And your profession is as a practicing attorney here in
Charlottesville f
A. Yes sir.
Q. How long have you practiced?
A. Since 1910 with the exception of a short period in World
War I.
Q. Were you in 1957 and from that point on actively engaged
in practice Y
A. Still am.
Q. In the course of your engagement in practice in 1957
and for some time before that, did you represent Dr. Sterling
R. Decker?
A. Yes sir.
Q. Did you represent him, sir, at the time he and Dr. Charles
Hurt acquired property on Route 29 north from Hallam
Tuck and his wife~
A. Yes sir.
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Q. Did Dr. Hurt and Dr. Decker consult with you concerning
their arrangement of their decision about this property?
A. I think Dr. Decker took me out there and took me over
the property before they bought it, and they did
page 275 ] discuss handling the property and I did draw up
that paper you refer to.
That was about six years ago, and I cannot be sure, but I
think that was drawn up with Dr. Decker present and 'vithout
Dr. Hurt there. I don't think he was present, and I know he
I~efused to sign it.
Q. Did Dr. Hurt and Dr. Decker discuss with you this
arrangement?
A. I think they discussed it separately and not together, but
I can't be sure after six years, sir.
Q. In any event, your recollection is that it was discussed
with both of them Y
A. Yes sir.
Q. Now, when was it that Dr. Hurt refused to sign the
agreement7
A. Shortly after I would say it was written.
Q. Was a substitute agreement thereafter prepared by you?
A. I don't know whether you call it a substitute agreement
prepared or not, but the one with AI Dwyer and Mr. Barkley
was prepared and the one with my son and myself were
prepared. I don't know whether you call it a substitute agreement or not.
Q. Was Dr. Hurt a party to any of the subsequent agreements?
page 276 )
The ones with Dwyer and Barkley were never
executed, so I never considered them agreements.
They were proposed drafts and never accepted.
Q. Was Dr. Hurt named as a party in this proposed draft~
A. Yes sir.
Q. Was Dr. Hurt named as a party in the draft which
finds its way into evidence as Plaintiff's Exhibit No. 12,
the contract of the 26th of April, 1957?
A. Yes sir.
Q. Was that prepared by you, sir Y
A. Yes sir.
Q. What was Dr. Hurt's reason for refusing to execute
this agreement Y
A. He didn't like it.
Q. Did he make any suggestions to you about changes?
A. ~Ir. ~Iichael, if the thing had l1appened last week, I

B. B. Woodson, Trustee, etc. v. George Gilmer, et al. 141

Geo1·ge

Gilm~er,

Sr.

would be able to answer that question, but after SlX years,
I don't know.
Q. Well, certainly A. In six years' time, I have written a good many agreements, and they were in and out of my office, so you can see
one agreement, since I handled so many transactions. I had
a discussion withAl Dwyer and Barkley and discussion about
uniting the Wood property in there. Discussion
page 277 ) about purchasing it gave cause to discuss adding
it to the property.
There were enumerable discussions. I can't begin to name
one fifth of them.
Q. I commend you on your memory of those you have, sir.
Obviously, Dr. Decker was in your office a g-reat deal in that
period, was he not?
A. Yes sir, yes sir. And Dr. Decker did a great deal of
consulting me. He consulted me about a lot of thing-s. Took
n1e over a road that I didn't know existed to get into the
~iidmont area a:rea frorn Bcllair, and I was awfully glad that
it was in his car and not mine.
I know he bought a house over near Keswick. Took my
wife and I down, talked about remodeling. I would see him
almost every day. At one time, he said we should have a
date to have dinner once a 'veek to discuss things.
Q. How did this Plaintiff's Exhibit No. 12 come to he
drawn up, :Nir. Giln1er, with you the nwving party. Was Dr.
Decker the moving party, or who 1
~ir.

Via: Would you show him the exhibit, please.

Q. That is the exhibit of 1957.
A. I would say we were all nwving parties. This was
one. I dre'v it up at one person's suggestion, the other person
would make sugg·estions, but we probably got Dr. Hurt and
Dr. Decker and myself together and then my son just follo,ved
along in 1ny tracks. Probably the way it was done.
pag·e 278 ) I think the three of us worked it out together.
Q. Did you A. That I wouldn't swear.
Q. You were aware were you not of the fact that in your
draftsn1anship you refer to these parties as partners and to
the entity as a partnership 1
A. That was a slip lnrgely from just using loose language
and following· more or less earlier drafts with modifications.
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Q. Had the earlier drafts also been loose language and
slips, or had they contemplated a partnership 1
A. I think they contemplated at that time drawing up regular
formal articles of partnership.
Q. And which time is this, at the time this precedingA. Preceding agreements I think were to be followed with
formal articles of partnership. Anyway, I drew up an agTeement for partnership. I intended to follow the articles of
partnership agreement. I don't think I have ever had one
drawn up that I didn't follow it with a form of articles of
partnership.
Q. You recite in here that the partners will agree to try
to find an appraiser acceptable to all. Cost of appraisal shall
be borne by the partnership, an appraiser whether Henry
Haden or another shall fix his fee.
Such partner agrees to sell his share at such
page 279 )
price of the other partners as are willing to buy.
Both of these methods of settlement shall be tried before
dissolution is undertaken, so on and on.
Was that an error or slipY
A. No, I wouldn't say it was, but it was used in the loose
sense of a group that might form a partnership or other or
something of that sort, sir. It was not intended to create any
partnership, and I don't think any man identified it as a
partnership agreement.
Q. Did you not intend to be bound by its terms when you
signed itY
A. By its terms¥
Q. By itA. As a contract, but not articles of partnership.
Q. Even though you used the word partnership?
A. Just like I said. If a heavy storm blows up, and I am
crossing the street and seek you carrying your hooks and
I say hurry we will get wet let me carry your books, that is
not a partnership, or if I said, let me carry your umbrella.
Q. What is the significance of the way the word partner
is arranged throughout this?
A. It is a form of association. That is all it was intended
for it. Been intended, or I would have drawn it up declaring
it as articles of partnership. I think I would have
page 280 ) seen the record in the clerk's office.
Q. Did you have a conversation with Dr.
Decker at any time that you can recal1 concerning partnership,
and the fact that you should undertake not to tie partners too
tightly together Y
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A. I wouldn't be surprised if I haven't told hin1 that. I
have told it to a lot of people, that a partnership should be
based on good faith, and as well on a binding contract. It is
well to have guidelines.
Q. In this agreement, Plaintiff's Exhibit No. 12, (reading
from agreement) if any partner except Sterling R. Decker
dies, then the other partners agree to buy the shares of the
deceased partner at the value affixed as above and the estate
of the deceased shall if requested sell to the others at such
value.
What is the significance of that language 1
A. That is not quite a definite obligation on the deceased
partner's estate to sell out, and it is an option on the part
of the others, but it isn't a binding agreement to buy.
Q. But it is a reference to partners 1
A. Yes. Calling a person a thing doesn't always make
them that.
Q. Mr. Gilmer, you were familiar with the method which
Dr. Decker was using in the obtaining of funds for
page 281 J carrying on the improvement out there, \llere you
not!
A. I contributed to it, I ought to be familiar with it.
Q. You received your assessment notice, so to speak, along
with the others 1
A. I received a request for funds. I don't know whether
you call it an assessment notice. I think it was generally oral,
and I would write a check to cover it, and write check payable
to Sterling R. Decker or Dr. Sterling R. Decker.
Q. You knew those funds were to be used either to pay
for the improvements which had been put in or to pay for
those improvements that were projected f
A. Yes sir.
Q. I show you now Plaintiff's Exhibit No. 7, the first sheet
of this.
A. Yes sir.
Q. And ask you if you can recall receiving the original of
that sheet or a copy of that sheet?
A. I would have to say I received not less than five nor
more than six sheets. To this were attached dates and different amounts on them. I cannot recall the exact figures, ln1t
I have no reason to doubt the accuracy of being thP one I got.
Another thing, if you will notice, there is no
pag-e 282 ) partner or nartncrRhin on it. Tl1at iR what he
went by. It is a Rtatemcnt of George Gilmer with
various ilents on it.
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Q. Did you ever see or receive any copies of partnership
income tax returns T
A. Now, if you will let nw have one of these, I believe it
would be the 1957 one. The federal one for '57.
Q. I hand you Plaintiff's Exhibit No. 29 which is for 1959.
A. As long as we are going· to discuss them, I want to
have the federal one and one for 1957.
Q. Well, here it is.
A. It was here, I saw it the other day as Exhibit.
Q. Well, it 'vas. It is still here.
A. It was the first one put on.
Q. Here it is, Number 29.
A. So that is the federal return for '59'
Q. Yes sir. It is a mess, I an1 sorry to say.
A. I am sorry too.

*

*

*

*

*

A. I want to say right here now that I never
page 283 ) saw these until recently and anyone that read
any of these I think I can explain why I didn't
see them.
Now this thing that deducts. And now, for the year 1957,
we had to pay taxes on the property which we bought, and
it is a check in the check book which you have there payable to
Albemarle County for land taxes.
We paid out over $60,000.00 that year. There is no claim
or any deduction for it. Now, we sold that yearQ. Doesn't that return show on its face what these expenses to which you refer were under, and were not treated
as subdevelopment expenses!
A. The investment value is there less what we paid on the
property in that year.
Q. Let me ask you this: Is that just what you stated~
A. It says cost of property, and I never considered taxes
cost of property.
Q. Well, are you prepared to say whether or not you may
capitalize taxes and interest under the provisions of the
code!
A. You can do it. I never have done it and I think nwst
people plan a tax deduction.
Q. There is no dispute that Frank l{esler prepared the
return?
A. I am not disputing that hut say if I had seen it, I would
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have objected to it. I would take my credit not
page 284 ) in the future, but in that particular year. But,
I would want them so I could deduct my taxes
and interest for that year, and not capitalize for some future
year. I always take off everything the year I pay it. I never
capitalize anything if I could avoid it now. The next thing
I would have protested about Q. WellA. I think I have a right to tell why I would have protested
this if I had seen it. You can see on there pertaining to the
sale of the house over here. I certainly would not have
capitalized - I would have protested if I had seen it.
Q. Contend that expenses and turnover, interest and in
terms of taxes were incurred by this organization 'vhich you
say is not a partnership 1 Did you in 1957 deduct on your
personal return your proportionate share of that interest f
A. No sir, I didn't to 1ny sorrow.
Q. Did you not deduct it because you were relying on the
strength of these sheets which Mr. Kesler made?
A. No, the land. I made income tax returns from my check
books and I had no check designated taxes on this land and
I had no check designated interest and I never thought the
fact that these checks I gave to Dr. Decker were probably
used to pay interest and so forth. I might say it is too late
to put it in there.
Q. The money you paid over to Dr. Decker was
page 285 ) used to pay taxes T
A. Yes sir, but I missed getting it off my deductions because I had no checks marked either taxes or interest. Now, I didn't see sale to T. E. Wood. We sold T. E.
\Vood a house. I certainly would have protested interest and
taxes on there if I had ever seen that return.
Q. Let me ask you this: In any of the years 1957, 1958,
1959, '60 or '61, did you take on your return a pro rata to
share in the expenses incurred there?
A. I put on my tax return the share that was reported
on here as my share.
Q. Of the net income~
A. But I never saw these tax returns until recently, and
here is why I can prove I neve1· saw them. Dr. Decker said
yesterday in his testimony that I advised him not to put the
full price of a lot on it when he bought it on a half basis
from us because them he would be paying taxes on it. Now, if
I had anything to do with this, Dr. Decker would have never
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had that $21,000.00 of income on this because some of those
lots haven't been sold to this day. He paid taxes on them in
'59. They haven't been sold. He may have paid a $1,000.00
because I didn't see the return. I wouldn't have let him do it.
He bought a half interest from us. He bought another
half interest from Mr. Tuck, and the taxes on half he bought
from ~Ir. Tuck he didn't have to pay on then.
page 286 ) I suspect he lost over $5,000.00 on this one return
by my not seeing it.
Q. You are aware of the proper form for treatment of
income and treatment of expenses as between joint tenantR
in the ownership of a piece of pt·operty, are you not T

A. Yes sir.
Q. Do you not know that it is required that the joint tenant
report his proportionate share of income and to deRignatc
his pro rata share of the expenses T
A. I put them where I made them on the 1065.
Q. Did you label it a partnership T
A. I didn't label it anywhere. The place for partnership
to be filed also designates joint venture and so forth. I have
filed them for years.
Q. Did you ever check the regulations for the reporting
of income of a joint tenancy on that return Y
A. I had a revenue agent trying to throw some of them out
where I made them for the ,Jackson children who were minors.
They tried to make me file a single return or single trust,
and I filed a joint return for those two minor children. I had a
friend and he and I had an apartment house and from 1919
up until the date of his death all that time we put that under
a partnership return. And they accepted them.
Q. Are you saying that what you did as between you and
this man determine the propriety of the regulations'
A. No, I meant that the government accepted
page 287 ) it that way.
I hadn't seen these returns, and I assume they
made them up the same 'vay I made them up. I would hav'e
made up the partnership return for one-half interest showing
that Joe vVood owned a one-sixth of that half, David vVood
owned a one-sixth, George Gilmer, ,Jr. owned one-third, and
I owned one-third.
Q. I got your answer that you said that you did not see it.
A. I said I would have appreciated the opportunity to
Rave him over $5,000.00 in taxeR hecauRc I would do all I
could to help him.
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Q. I hand you Plaintiff's Exhibit No. 10 and ask you if you
ever received a similar form concerning income from the
entityY
A. I did, but it didu 't have Sterling Decker's name on it.
Q. Did it have your name on it?
A. Had my name on it, yes.
Q. On down here, does it have Berkley Partners?
A. I couldn't swear to that. It had my name on it.
Q. And the amounts of money?
A. I suppose it did have Berkley Partners, but as I told
you, I assumed the partners making the return was the partner making the sale. It was four of us doing the
page 288 ) dealing, and I thought the form was for the four
of us.
Q. Do I understand you to say you thought it was a partnership between the two Gilmers and \V oods ~
A. Not a partnership but a joint ownership that entitled
them to file one of these partnership returns, and I thought
it was because I cautioned Sterling about not putting any of
his income on a joint return because he hadn't sold the lots.
Q. lV[r. Gilmer, you did receive frorn time to time payment
from Dr. Decker representing your share of the profits of the
organization?
A. Usually a note. 1\fost of them, I have yet.
Q. But you did receive some checks?
A. That was as far as I know from his own funds because
he certainly would have had no right to a joint fund to use to
pay individual debts.
Q. You got some checks from an organization called Berkley, did you not¥
A. That was an account of hi1n and his wife, yes.
Q. Were you acquainted with this agreement which ~{r.
Joseph Wood is mentioned concerning the reservation of the
property at the front of the tract for future use?
A. The tract over there, as the record says, it is reserved
for future development, or future use, or something like that.
That is the only thing I know of it in the shape
page 289 ) of an agreement. It is marked on the plat over
there. I don't think anything was written up and
signed. There was a discussion among us, and Sterling
Decker and the W ooch;, much more than myself, were very
enthusiastic about keeping it, enthusiastic because where it
Iav in relation to the houses in the neighborhood, it would be
a very valuable piece of property.
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Q. Did you concur in their reasoning in keeping it for
future development T
A. Well, they had a bigger share than I had, and I did not
protest it. I didn't care to go along with it.
Q. In other words, if you would the other four would Y
A. No, I wasn't as optimistic as they were.
Q. At no time did you ever pay any part of the taxes or
insurance on this property except by making a distribution
to the business entities f
A. Not as far as I know, sir.
Q. Mr. Gilmer A. If I had gotten a bill, I would have dono something
with it except pay it, I think.
Q. I show you Plaintiff's Exhibit No. 39 and ask you, sir,
when you had a chance to look at that¥
A. Well, I have seen it, apparently.
Q. Did you get a copy¥
A. Yes sir. Dr. Decker said I phoned him as
page 290 ) soon I got it.
Q. Did you observe in that letter l\tir. Wood's
reference to the other members of the partnership and putting
a swimming pool on the reserved portion of the property
without consent of all members of the partnership¥
A. I didn't notice that end. What I was going for, what
I was calling Dr. Decker for, I considered his option was a
valuable paper to him, and I called him to tell him the Woods
were getting pretty positive about it and he had to do something or he was going to lose that option. He was in to see
me in thirty minutes. We patched up an agreement about
canceling the option.
Q. Do I understand you did not notice the words partnership and partner in that?
A. Canceling the option was what I was doing. I was
looking after my client's interest, and phoned him right
away.
Q. Did you notice the reference Mr. Wood makes to the
effect that arrangements had not been made to compensate
the partnership for the use of the land on which the swimming pool was constructed? It is in there.
A. I probably did see it, but it didn't make much of an
impression on me, and I didn't remember it at the time.
I remember being struck with it when I sa'v it the other
day, because I was thinking it was later than
page 291 ) that when I found out about the pool being there,
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but I guess after a couple of years my memory
is hazy. I didn't keep this date. But, the main thing I was
trying to do as I said, was to patch up this agreement.
Q. You called almost ilnn1ediately to Dr. Decker, then
he came~
A. Yes, and worked out sonwthing I thought he would
live by, went to see the Woods and got them to accept it.
Q. Did you on any occasion seek to see the books and
records of the Berkley entities?
A. Not until after the bankruptcy.
Q. Do you know whether or not they had any income
from rent or any other sources than the sale of lots Y
A. I think there was some cattle pastured in the northern
section of it. I think I have seen the cattle up there. Whether
they were renting or not, I don't know.
Q. If it were rent from those cattle, would you have received your pro rata share?
A. I would have expected to get one-sixth return. The
barn on there might have been rented. I think the vVood
house was sold before it was ever rented.
Q. Mr. Gilmer, did you send the letter which is first
sheet of Plaintiff's Exhibit No. 13¥
A. Yes sir, I wrote that. It is undeniably 1ny
page 292 ] handwriting.
I put in that letter a check for $2,000.00 payable to Sterling R. Decker, just as the letter says.
Q. Did you also write the lettet· shown as the first sheet
on Plaintiff's Exhibit No. 36~
A. Yes sir. And, sent another check probably to Dr. Sterling
Decker.
Q. '7\7hat was the mem1s by which you and your son
remitted usually for your share of th<? cost of development?
A. I also, I think, wrote a letter and sent my check. Sometimes Dr. Decker might come in to get a check and got it,
but I was of the impression n1y son generally sent his check
on to Dr. Decker. It was one of those things that wasn't
material and I didn't burden n1y mind 'vith it. As long as
Dr. Decker got the checks I don't know if it made any difference whether I paid m· whether my son paid it.
Q. I hand you Plaintiff's Exhibit No. 31 and ask yon if
you have seen it, seen a copy of that or the original of that,
a11d I call your attention to the second sheet if yon will, sir,
which is headed George Gilmer, Sr.
A. As I said ahont tlw other papers, I helieve I did. I
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believe I did. I can't remember to keep all these figures
but one was very similar to this if not the exact copy. I
have every reason to believe it is the exact copy.
Q. Did you notice, when you received it, on the front it
was headed: Berkley, A Partnership, Financial
page 293 ] Statement for December 31, 1959!
A. I had gotten it before from ~Ir. l(esler. He
started that way, and I thought it was merely a joint way
of stating it generally. I never dreamed an accountant could
turn a joint ownership into a partnership.
Q. Mr. Gilmer, if you had intended to denominate that
statement for a partnership, what language would you, as
a lawyer, have used on the heading?
A. I 'vould have used - the language you have here except I think I would -

*

*

*

*

*

page 294 )

DR. CHARLES W. HURT,
a witness, introduced on behalf of the defendantE.
first being duly sworn, testified as follows :
DIRECT

EXA~IINATION

By Mr. Via:
Q. Dr. Hurt, this is a photocopy of an unsigned agreement here dated December 18, purportedly between you and
Sterling R. Decker. Do you want to take a look at that
exhibit?
The Court: Is that Exhibit B~
Mr. Via: Yes sir.
The Court: I think a copy of that was finally put in,
wasn't it¥
Ivlr. Michael: Yes sir, it is Exhibit No. 41, I believe, sir.
Q. (Continued) For the record, will you state your name?
A. Charles W. Hurt.
Q. What is your business sir Y
A. I am in the real estate business at this time.
Q. Did you and Sterling Decker buy a parc(ll of land
known as BerkleyY
A. I bought it and I Rold him half interC\Rt.
Q. Yon sold him half interest in it Y
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A. Yes.
Q. Do you have any recollection about Exhibit No. B. which I asked you to read~
A. Not very much.

page 295 J

*

*

*

*

*

Q. (Continued) Did you :;ign this agreenwnt ¥
A. No.

*

*

*

*

*

*

*

*

*

*

page 296 J

A. I think maybe I an1 answering your question in a
round about way, though. It was at that time there was no
question in my mind that I was in any way a partner of
anybody. I just had an interest in the land, and the reason
I remember it was because we spent a lot of time talking·
to George because that is what reinforced me. I remember
we were talking about drawing up papers, but we never
executed any papers because we were never quite sure they
would adequately protect us from saying that we - they
might be construed as some part of a partnership, where
we really only owned one portion of the land. There is no
question in my mind about that.
page 297 J Q. You never had any partnership about that
landY
A. No sir.
Q. Never intended any?
A. Never intended any.
Q. When you sold your interest first to l\Ir. Gilrne1· A. Sold my interest in the land.
Q. -was there settlement between you and Dr. Decker?
A. None.
Q. What did you get out of the sale of your interest?
A. 'Vell, I don't remember the figures. I sold one - I
had a half interest in the Janel. I sold one-third of my interest
to 1\fr. Gilmet· for cost plus interest, and whatever expenses0. Who paid von, Doctor!
A. 1\fr. Gilm(l;. gav(l mfl a check. as I r(lcall, then I sold
another third to George .Jr., I believe, for the same figure.

Supreme Court of Appeals of Virginia

152

Dr. Charles TV. H'ltrt
My exact cost plus interest.
Then, I sold another third and I nmde a little profit on
the Wood Brothers.
Q. In any of these sales to either of the Gilnwrs or "\Voods
did Dr. Decker pay you anything?
'
A. No, I can't- no.

page 298

*

*

*
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*
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*

*

J

CROSS EXAlVfiNATION
By Mr. Michael:
Q. Dr. Hurt, do you not recall there was a checking account in the Citizens Bank that required both your signature
and that of Dr. Sterling Decker relating to that tract of
land? Do you now deny there \VaH such an account?
A. No, no, I didn't say that.
Q. You do not recall?
A. That has been a long time ago.
Q. Did you and Dr. Decker incur any expcuses before
you conveyed over two-thirds of your one-half to J\:Iessrs.
Gilmer?
A. 1\{ay I ask you a question.
Q. As far as I am concerned, yes sir.
A. I think there might he a checking account.
Q. In fact there was one?
A. I don't know. I really don't know. That is a - No one
ever asked me that question. If it 'vere, I didn't think it
·was, and I doubt if it \vere used very much.
Q. Didn't have very much money in it l
page 299 )
A. I don't think there were manv tranRactions. I can't remember signing a ch~ck, but Q. Let me go back to my other (luestion. Were there any
expenses incurred in cm1nection with this property hy you
and Dr. Decker before von sold two-thirds of your onehalf interest to 1\fessrs. Gilmer?
·
A. Yes.
Q. How wer(l thev handlNl between von and Dr. Decker!
A. I was just tryi11,g to think. T believe tlwrc wns - I
think I gave somebody a check and they paid it and I be-

B. B. Woodson, Trustee, etc. v. George Gilmer, et al. 153

Dr. Charles W. Hurt
lieve if - gee, it is a long time - I believe 1\frs. Decker
made out the check.
Q. Was that check drawn on your funds f
A. I think I paid it in to her, and she made the check.
Q. Did Dr. Decker make a similar payment to pay this
obligation~

A. I don't know. I can't remember that for sure.
Q. In fact, Dr. Hurt, isn't it true that you and Dr. Decker
agreed that you would share these expenses and each of
you would bear one-half of the cost T
A. Yes, sir.
Q. Isn't it further true that your half in it was paid
over to Dr. Decker at about the time that you conveyed
your two-thirds of one-half to ~Iessrs. Gilmer?
page 300 } A. I think that money was only put up right
at the time the money was paid out. Because,
there was a very short period of time that I owned the
interest.
Q. Dr. Hurt, I show you Plaintiff's Exhibit No. 6, and
call your attention to a page therein which I will ask the
court reporter to mark, because there is no number on it.

Note: The court reporter initials the paper, M.E.T.

Q. (Continued) A page which has been marked in the
upper corner ~LE.T., I direct your attention to the first
entry here under Liabilities showing credit to '\Tilliam H.
Tuck, a credit balance of $85,000.00, and a balance of $85,000.00.
The next entry is on the same date, 23 December, '56,
Dr. Decker, $500.00, Dr. Hurt, $500.00, leaving a credit
balance - debit balance of $85,000.00 in that account.
Does that indicate to you that each of you put up $500.00
on that occasion T
A. I have never seen that book before.
Q. Does that indicate that to you, ho"rever!
A. Sure.
Q. Do you find subsequent entries on the 11th of ,Jan nary:
Dr. Decker, $680.95, and Dr. Hurt, $680.94.
A. You meanQ. Are those entries there?
A. Yes, yes sir.
page 301 J Q. On th(l 14th of 1Iarch of 1957, do you find
an entry from Dr. Declwr for $300.00f
A. Yes.
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Q. On the 19th of ~farch, 1957, do you find an entry for
Dr. Hurt for $300.00¥
A. Yes.
Q. Do those entries indicate to you that perhaps there
were two transactions made on equal basis by the two of you
to account for the purpose of that money1
A. Yes. I paid half the expenses and he paid half the
expenses.

*

*

*

*

*

GEORGE GIL~IER, SR.,
having been previously called by :Nir. 1\Echael as an advers0
witness, resumes the witness stand, and testified further,
as follows:
DIRECT EXAMINATION
By Mr. 1'Iichael: (Continued)
Q. We resume now, Mr. Gilmer.
A. Now, let's see, let's see the paper.
Q. I will ask you the question perhaps in
page 302 ) slightly different words, but the substance of it
was this: If you had wanted to denominate that
organization into a partnership, what language would you usc
other than that which appears on the face of the Plaintiff's
Exhibit No. 31, Berkley, A Partnership Y
A. Usually, after a partnership, I put: Composed of ,John
Doe and Richard Roe.
Q. Is this arrangement necessary in order to establish
a partnership~
A. No, it is not, but I wrote a deed this morning in which
I had it, and I received a deed from another man in which
he had done it this morning, because it is customary.
Let me answer one more question. Let me have a second
more, sir.
Q. I am not sure you are answering the question.
A. I am. You asked n1e how I would have done it, if it
were a partnership. I would have put the total amount~
received by the group from the lots and not put one-sixth
lot of $2,000.00 and carried out the $2,000.00. I would havo
put the price that those six lots were bringing, which wa~
$6,000.00, and I would have lJroke11 these expe11scs down
and put the half allocatP<l to partnership and then struck
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a balance at the botton1 and allocated out individual ones.
This breaks it clown and shows the individual an1ount that
I was supposed to receive and the individual perpage 303 ) centage I was supposed to pay, which I never
break down in a partnership account.
Q. That is a matter of personal preference, is it not'
A. It may be, but I never have clone it that way, and I
have done a lot of accounts as such.
Q. You say you would have shown on the front of the
statement, Plaintiff's Exhibit No. 31, Berkley, A Partnership, then say, composed of John Doe and Richard Roe,
and on and on 1

A. Yes.
Q. In fact, in Plaintiff's Exhibit No. 3 marked for identification only, that has been done, has it not?

The Court: ,Just a n1oment. That has not been admitted
in evidence.
1\1r. ~Iichael: I can certainly show it to the witness.
The Court : I don't think you can ask him that kind of
question unless you are going to prove certain facts by
l1im to make it admissible.
1\1r. 1\tfichael: I do not intend to do it. I intend to show
it to the witness and then I intend to put it in evidence.
The Court: I do not think you can ask a question about
the contents of it.
page 304 ) 1\1r. ~Iichael: We respectfully except on the
grounds that it is the same principle as a paper
which we would not introduce into e-vidence hut which we
intend to show the witness and question the witness.

*

*

*

*

*

By 1\ir. ~Iichael: (Continued)
Q. 1\{r. Gilmer, did you send this notice which is markerl
Plaintiff's Exhibit No. 40 to the receiver for those organizationsT
A. Yes sir.
Q. 'Vhat does that state about Berkley on it. sir?
A. It follows that I sent these in care of vYilliam PognP
who was receiver. I thought, for those organizations.
Q. vVhat organization is indicated on there for Berkley?
A. Berklev Communitv Building-, Commonwealth Construction, Commonwea1t11 Utilities Corporation, BerklPy
Partners, care of Wi11iam Pogue, ReceiYer.
·
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Q. What did you intend to be embraced by the term
Berkley Partners 1
page 305 ]

A. Dr. Decker and 1\lrs. Decker.
Q. Didn't your policy, with which that note is

concerned, embrace only Dr. Decker and }Irs. Decker Y
A. Yes, sir. It embraced them primarily, and these organizations, and laid down his additional shares. There were
named two Woods and two Gilmers.
Q. Was that note directed to the two Woods and two
GilmersY
A. That was directed to Mr. Pogue and the two Woods,
and had that infinitesimally small interest, I think too small
to pay postage on it to mail it.
Q. Do I understand you to state that the policy was not
canceled to Messrs. Wood and Gilmer Y
A. It couldn't conceivably have been any liability in there.
The only way that got in there was it was extended. Mr.
Isard was consulting officer in Charles Lunford and Son,
but, I think Mr. Isard was a man I know in the organization.
He had given notice of the cancellation, I put the policy
into effect, and I gave it to the St. Paul man who happened
to be around, Andrew Sale, and he took it back and had
the policy written and sent it in to me.
Q. Now, Mr. Gilmer, do you have a copy of that policy?
A. Yes, sir.
Q. May I see it.
page 306 ) A. Yes sir. It was one policy I had scheduled.
No, I beg your pardon. The other was another
policy I was talking about. This one was a commercial autoroo bile policy.
Q. When you say this one to which do you refer?
A. Policy that was canceled by this note.
Q. Plaintiff's Exhibit No. 4?
A. That was the automobile policy.
Q. May I see it, sir~
A. What I said about the other 'vas a different policy.
It was another one you didn't have the cancellation 11oticC\
on, but I will be glad to produce it if you like. I had confused the two. The other is a general liability policy.
Q. Mr. Gilmer -

A. Yes.
Q. You have shown me a paper here to which is attached,
I believe, a carbon copy of the cancellation notice Y
A. Yes sir.
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Q. There has been written in pen and ink in the declaration under itmn 1 Commonwealth Utilities Corporation,
Berkley Partners. Who wrote that in, sir~
A. That 'vas written in by n1y secretary, l\frs. Largent.
\Vhen the St. Paul Cmnpany copied the Charles Lunford
policy these two nan1es were left out of it. We wrote to them
and they promised to add then1 to the policy. \Ve added them
to our policy here.
Q. What was meant by Berkley Partners? .
page 307 )
A. I thoug·ht Berkley was the trade name. L1ke
Berkley Sales Company.
Q. Now, did you think they were also trading as Comnlonwealth Utilities Corporation and as Berkley Partners?
A. No sir, but I think they were trading as Berkley Sales
Company, Now, who Berkley Sales Company is, I don't know,
unless it was Dr. and ~Irs. Decker. It n1ight have been Dr.
Decker, rnight have been lVI r. \Vood. It n1ay have included
the sales con1pany.
I was putting everyone on there under the Charles Lunford
policy. Dr. Decker could tell you what the sales company was,

.

~~~.

Q. Did you not think they were trading as Commonwealth
Utilities?
A. No sir.
Q. Did you not distinguish between thetn trading as Comn1o1nvealtb Utilities Corporation and Berkley Partners?
A. I did not distinguish between it.
Q. V\7hy did you not sec they were not trading as Commonwealth Utilities without this Berkley Partnership?
A. The Comnwnwealth Utilities Corporation is a definite
corporation with a definite charter. If you will look over here
on this endorsement, if you will look at this, one,
page 308 ) two, three, four, five, six, seven, eight, nine, ten,
eleven, thirteen specific drivers that were insured.
As far as the liability of that outfit was concerned, that was
automobile liability, and how could I be liable on any autonlobile on there when I didn't own one on there. If insurance
on there was mine or the Woods boys, I would know.

*

*

*

*

*

Note: The above referred to paper writing is marked and
filed by the court as Plaintiff's Exhibit No. 43.
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Q. Mr. Gilmer, on your tax return, how did you report the
income you derived from this entity~ How was it reported,
Mr. Gilmer?
A. It was reported Berkley Subdivision, $9,579.74.
Q. What line on the return?
A. Placed on a blank line. Had incon1e Gilmer and income
Miramont Apartments and Charles Hurt, and Belvidere,
Berkley Subdivision, $9,579.74.
Q. Law income, insurance income, and endorsing note income all put in there together? Isn't that true, Mr.
page 309 ] Gilmer?
A. Under the term of all other income.
Q. That George Gilmer and Charles Hurt, Belvidere A. It is apartment income.
Q. I gather that, at least, with the parenthesis there.
A. It was.
Q. Berkley Subdivision with a profit actually began on line
reserved for partnership income~
A. No, the Berkley Subdivision is down below the partnership line, then comes endorsing and other income. I started
above, two lines above the apartments.
Q. You started two lines above Miramont Apartments which
you and Mr. Graves had a joint interest in and were not
partners!
A. That was carried under the name of Gilmer and Graves.
There was no income except from Miramont Apartments, because we kept the law income, I believe, separate, and I have
my law income down here as a separate item, right here.
Same thing as my insurance income which is not partnership
income.
Q. All that is kept separately from the information down
to Berkley Subdivision, isn't it?
A. No.
Q. Are you sure Y
A. Every one is written as close as the typewriter could get
this because we were getting to the bottom of the
page 310 ] page.
Q. Do you have a return for any other year?
A. Yes sir, here is one other year, and I have the law, insurance on the line with partnership. Down below that I
just have Berkley, then endorsing and then there is a charg~e
of that for Sterling Decker for that year.
Mr. Michael: I would like to have these introduced in
evidence.
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A. That is the whole pag-e, except I blanked out the an1ount
because I didn't think it proper to make those returns public.
Q. They are not material, and I make no exception to that.
The Court: No objection¥
~Ir. ::Michael: That should be n1arked as Plaintiff's Exhibit
No. 44.
Note: The above referred to paper writing is marked and
filed by the court as Plaintiff's Exhibit No. 44.

A. That was a cancellation sent. Now, there is the list of
insured there. You can see how they are arranged.
Q. Did you 1nake out endorsement one on these policies?
A. Let me see. That, I think 'vas made out at the home
office. I didn't have these liability parties. I have the fire and
automobile which I wrote in the office. These, I sent away for
them, and they wrote them and sent them in.
page 311 ) Now, these pen corrections I think were made
in n1y office.
Q. .A.ll right, sir.
A. But the rest of it is written, I believe, in St. Paul by
the company, but on information supplied by me.
Mr. Michael: We ask the court that these be admitted as
Plaintiff's Exhibit No. 45, again with leave to withdraw the
original if the parties wish.
Note: The above referred to paper writing is marked and
filed by the court as Plaintiff's Exhibit No. 45.
The Court : How much longer do you think it will take you
to finish with this witness 1
Mr. 1\IIichael: I think this is my last question.
Q. Calling your attention to the reference to partners and
partnership in Plaintiff's Exhibit No. 12, to reference to
partnership and partners in the financial statement or the
document that you received, to the reference to partners and
partnership in the carbon copy of :Nir. David Wood's letter
in 1961, do you tell us there is no significance in the use of
the 'vords Berkley Partners in this cancellation notice which
is shown in Plaintiff's Exhibit No. 43T
A. I do, sir.
1\fr. l\£ichael: Thank you. That concludes 1ny examination.
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A. I would like to have that last policy back bepage 312 ] cause there is a little piece of that I would like to
read into the record.
Q. 45,
A. Yes sir, that is the one.
Now, after insuring Commonwealth Utilities, (reading from
Exhibit No. 45) Sterling R. Decker and !\1:ary Jane Decker
trading as Berkley Community Builders, Sterling R. Decker
Commonwealth Construction Company, Berkley Sales and
Jefferson Hill Incorporated, as added, but it is understood and
agreed that the following are additional insured only however
as respects ownership of the real estate development property in Charlottesville, Virginia, Berldey Community,
Albemarle County, Virginia. George Gilmer, George Gilmer,
Jr. Joseph !\L Wood, II, David J. Wood, Jr.
Q. I have to ask a question pertaining to that.
A. Go right ahead and ask all you want.
Q. That quotation which you just recited the ownership,
the quote real estate development property in Berkley Community quote, if you had only an interest in real estate 'vhy
wasn't it simply recited as the owners of the real estate
in Berkley Community?
...~. Well sometime we lawyers just use too many words.
We always write a deed with grant, bargain, sell, and convey, when grant is all you should put.

*

*

*

*

*

*

*

*

*

*

page 313 )

CROSS EXAlVIINATION
By Mr. Via:
Q. Some question wal':l raised about cancellation notice.
A. That is in his lap.
Q. That you have in your hand n1arkecl Plaintiff's Exhibit No. 40 as to the use of the word Berkley Partners
on there. And this Plaintiff's Exhibit No. 43 shows Berkley
Partners listed as one of the 11amed insureds, I take it?
A. Yes sir.
Q. Now, I hand :von here a lf'tter dated October 27, w1·itten
to you from the St. Paul Fire Insurance Company. Does
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that have any bearing on the entity Berkley Partnership f
A. I think it does.
Q. All right, sir. Would you read that letter into evidence,
please.

*

*

*

*

*

*

*

*

*

*

page 314 )

Q. From St. Paul Insurance Company, St. Paul, Minnesota.
1\fr. George Gilmer
Charlottesville
Virginia
Policy No. 266 JP 3262. Dr. Sterling Decker, Policy No.
266 JP 3265. Albert ~Iahanes Company, Inc.
Dear Mr. Gilmer:
We have issued two separate policies as did the former
carrier as unless Albert 1\fahanes Company, Inc., is totally
owned by Dr. Decker, it cannot be included on his policy.
In the correspondence to us you informed us that Dr. Decker
was trading under the name Berkley Community Builders,
Commonwealth Construction Company, and Berkley Sales
Company. \Ve have included these con1panies as nanwd
insured under Dr. Decker's policy.
On the former carrier's policy, the Commonwealth Utilities
Corporation and Berkley Partnership were listed,
page 315 ] but no mention was made of these two concerns
in your letter. If Dr. Decker owns these companies entirely, we will be glad to name them on Policy No.
266 JP 3262.
If you have any changes or additions, please let me know
and we will be glad to make them.
Signed: Harlan F. Biebighauser,
Underwriter, Automobile
Department.
Q. What instructions did you give him in reply to that
letter~

A. The reply was (reading from a letter) Commonwealth
Utilities and Berkley Partners should be listed as insured
on Policy No. 266 JP 3262. Thank you for catching it. Estimated average number of employees should be 15. On policy
266 JP 3265, on schedule of owned automobiles, Item No. 4
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is not filled in. I think you meant to put it there. The
Fruehauf semi-trailer, Albert Mahanes Company, Inc., I
don't know if the premium is fixed with or without this figure.
Also the motor number of item No.3 is listed as FC1447-A,
and should be FC14448-A, and, on Policy 266 JP 3262, Item
No. 2 of schedule of owned automobiles is listed as F~1:C
Suburban and should be Gl\IC Suburban.
On endorsement showing schedule of Class One persons,
Griffith should be spelled Griffith and Shifflett should he
spelled Shifflett, as shown on application.
Q. All right, sir. Now, 1\:fr. Gilmer, in the letter
page 316 ) from St. Paul in reference to the previous policy,
what were these previous policies~
A. These were policies written by Charles Lunford 's Sons
and some errors were in there. He had to give them coverage
right away or cancel for nonpayment of premium. I issued
the binder on them and as the agent saw about getting them
renewed.
Q. Did you have anything to do with the issuance of the
previous policies?
A. Never saw them until after the cancellation notice was
issued on them.
Mr. Via: I want to offer this letter, October 27, to ~fr.
Gilmer, in evidence. Do you have any objection 1
Mr. ~fichael: No objection to either one.
Mr. Via: I would also like to introduce letter datrd October
30, 1961, to St. Paul Nlarine Insurance Company. Introduce
them as Defendants Exhibit Nos. F. and G.
Note: The above referred to letters are marked and filed
by the court as Defendants Exhibits No. F. and G. respectively.

Q. ~fr. Gilmer, I have here three checks. Can you identify
those checks, Mr. Gilmer?
A. The first one of ~iay 7, $2,000.00, was onepage 317 ] sixth of the note of I-Iallam Tuck maturing on
Berkley property May 17. So on Q. What did it represent, :r..fr. Gilmer?
A. It represented approximately one-sixth of the note
that was due. I think it was $11,800 and some dollars. I don't
remember. It was in the neighborhood of that.
Q. To whom is it payable Y
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A. It is n1ade payable to Sterling R. Decker.

Q. Does it have to do with the Berkley

property~

A. Yes sir. The note was secured by a deed of trust on
the Berkley property.
Q. That would have been your portion of the debt on that~
A. It was, yes sir.

*

*

*

*

*

Q. Go ahead and explain those checks.
A. The next check, July 5, 1957, $500.00 payable to Sterling
R. Decker. That was one on the assessn1ent on Berkley.
And, the next one is January 17, 1958, for $10,000.00 and
$1,940.00 of it went for the purchase of the "\Vood bonds, or
$2,000.00, and he paid me $60.00 for selling those bonds, and
the other $8,000.00 $8,060.00 is marked for loan,
page 318 ) and it is endorsed for deposit of Sterling R.
Decker.
Q. Does that represent a payment on the assessment at
Berkley in any way~
A. I don't think it does. The proceeds of the T. E. Wood
hm1ds was certainly.
Now, the loan of $8,600.00 was to Sterling Decker, and
what he did with that money, I don't know, but it was not
an assessment.
Q. How does it tie in with the Berkley Community Development?
A. It was the bond representing the part of the purchase
at Berkley. The old house when it was sold to Thomas E.
Wood, and about this time, .January 17, there was a bond for
$15,000.00 falling due of IIallan1 Tuck on the Berkley property, and Sterling was trying to get money anywhere he
could to pay it.
This represents $10,000.00 of what was necessary to pay
that off.
Q. This represents a loan to him?
A. Some $8,600.00 and a pu1·chase of the Wood bond.
Q. "\Vhat you purchased here 'vas Sterling's interest 1n
the Wood bond?
A. No, it was the total bond. You see, I paid $2,000.00 for
it less $60.00 for handling it. Chal'A'Nl $60.00 commission for
the sale of it.

*

*

*

*

*
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page 319 )

*

*

*

*

*

Q. Now, ~Ir. Gilmer, have you ever examined the title
to lots in BerkleyY
A. Yes sir.
Q. How many lots have you certified the title to out there Y
A. Well, I believe there have been 94 sold with houses
on them, and I suspect out of that I certified probably 70
for F .H.A. loans.

*

*

*

*

*

page 323 ) By J\llr. Via: (Continued)
Q. ~{r. Gilmer, this partnership agreement
that has been alleged, the document of April 26, 1957, did
you intend to enter into a partnership in the legal sense
with any member of that agreement?
A. No sir, and I think it is significant that the addition
was put in there when the Wood boys bought in, their reference to them as parties and not partners showing that
whatever I said that might be partnership had been completely abandoned.
Q. Outside of putting up money for expenses, did you
have anything to do with the development of Berkley?
A. In advisory way, yes.
Q. In an advisory way?
A. Yes.
Q. You paid for attorney A. No sir.
Q. As attorney?
A. No sir.
Q. What was that?
A. Well, one thing, I remember I went out there one day
and I saw them putting curbs and gutters at the entrance
with only a thirty foot roadway, and I told Dr. Decker that
he had to have forty feet between the curbs and gutters.
He said it cost too much. T. E. Wood, who was a
page 324 ) state patrolman, said if he came along and a lot
of cars parked along there he would give then1
tickets if it wasn't forty feet wide, and he widened them
right out to forty feet.
And, there were numerous other occasions he called about
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where the road ought to go and the size of the lots, and, in
fact, he discussed nearly all his business with me up until
he got too badly involved, then he shied off.

*

*

*

*

*

*

*

*

*

*

page 326 ]

:NIR. DA. VID J. \VOOD, JR.,
called as adverse witness, first being duly sworn, testified
as follows:

DIRECT

EXA~iiNATION

By :Nir. ~Iichael:
Q. You are David J. vVood, Jr~
A. Yes sir.
Q. V\'hat is your address?
A. Ivy.
Q. How old are you, I\fr. "\Vood ~
A. Thirty-eight.
page 327 ] Q. \Vhat is your profession~
A. A.ttorney.
Q. Are you now engaged in active practice?
A. That is right.
Q. How long have you been engaged in active practice,
Mr. Wood?
A. Since 1949.
Q. You have a law degree?
A. I do.
Q. From the University of Virginia?
A. That is right.
Q. I\{r. Wood, did you become interested 111 a parcel of
land on 29 north known now as Berkley?
A. I did.
Q. When did you become inter(_~sted in that, sir1
A. In 1957. I can't recall whether it was the summer or
earlv fall.
What did you do in connection ·-with your interest In
that land~
.."-. T purchnsed a onr-hvelfth intrrPst in tlw Janel.
Q. Who brought you into contact with the owners of

Q:
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the laud 1
A. I believe Dr. Hurt first contacted me.
Q. And wanted to sell his remaining interest in the land
to you!
page 328 ] A. I think that is correct. I am not certain
who contacted me. I just feel it must have been
Dr. Hurt.
Q. Did you then go to your brother Joseph, or was that
a matter of Dr. Hurt approaching the both of you'
A. Well, my brother and I were practicing law at the
time, and I believe we were contacted together.
Q. And the ultimate result was you did buy Dr. IIurt 's
remaining one-third of his one-half interest?
A. That is right.
Q. With each of you purchasing one-sixth of that interest!
A. That is correct.
Q. Did you execute the addendum to the contract which
is embodied in Plaintiff's Exhibit No. 12!
A. I did.
Q. You read through the entire paper, did you not?
A. I did.
Q. Did you see in there the reference to partners and
partnership and the way for deeds, partners interest to be
handled and so on!
A. I did.
Q. Did you see those things before you executed the
addendum?
A. I did.
Q. Did you intend to be bound by the tern1s of
page 329 ) that agreement when you executed the addendum!
A. I did, but I didn't have any intention nor did I believe I was entering into a partnership.
Q. Did you read that language, if they are unsuccessful
in effecting such transfer, then they agree to try to get
Henry A. Haddon to fix the role of the shares of the dissatisfied partner Y
A. I did.
Q. To whom does that word partner relate to in this
agreement?
A. It related to not partner~ to that agreement, hut the
word was loosely used, just as the word partner is so often
loosely used and not with respect to a partnership.
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Q. In this agreement, did it not refer to the partnership1
A. It does.
Q. Did that word partnership relate to the five of you~
A. It did but not as a partnership.
Q. What did it mean if it did not mean partnership~
A. It meant a tenancy in common in this instance.
Q. That is an Alice In 'Vonderland business if it meauH
what you say it means.
A. The word partner and partnership was construed very
loosely in this instance, yes.
page 330 ]
Q. Can you show me anything in this instrument which says that the word partnership means
only a tenancy in common T
A. I can't find anything in this instrument which would
indicate that we are forming a partnership.
Q. Just ans,ver my question, please sir.
A. Would you ask the question again.
Q. Is there anything in that agreement which indicates
that the word partnership is to be construed as meaning
tenancy in common among the five of you?
A. I can't say that there is anything in the instrument
that would define a partnership as tenancy in con1mon. I
think the fact that there is in this agreement an arrangement
for the sale of interest in land indicates that there was a
tenancy in common.
Q. Then, why would it be necessary to use the word
partnership'
A. As I said, the word partner was loosely used in this.
Q. I show you Plaintiff's Exhibit No. 39 and ask you if
you wrote that letter.
A. I did.
Q. Are you still using the word loosely when you refor
to partner and partnership in that letter~
A. Exactly.
Q. Do I understand you to say that yon should
page 331 ] substitute in every place where you have used
partnership tenancy in common~
A. That was my exact intent.
Q. Why didn't you use tenancy in con1mon T
A. Because through - what is the date of the letter 1
Q. One September, 1961.
A. Through four years of our association we had continnf\cl to use the 'vorrl partners when referring to onrse]vps,
and I was just continuing the process of loosely using the
word pnrtncrs.
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Q. In fact, Mr. vVood, at no time from the beginning of
this relationship up through 11 September, 1961, had any
of you referred to anyone except as partners, had you!
A. I suspect that might be true. I don't ever recall ever
referring to ourselves as tenancy in common although it
was always our intent to conduct ourselves as tenants in
common.
Q. ~Ir. Wood, did you make your checks on a pro rata
basis for expenses of the Berkley entity~
A. I did.
Q. You received staternents and sent checks in for the A. I did.
Q. - proper amount. Did you receive from the Berkley
entity payments for the profit of the organization!
A. I did my best to receive my profits. They
page 332 ] were always late, and smne of them I have not
yet received.
Q. Did you not in fact receive some distribution of profits!
A. Yes sir, I did. I would not refer to then1 as profits. I
received consideration for the sale of my interest in the
land to Dr. Decker.
Q. How did you report these payments on your individual income tax return, }fir. Wood T
A. Well, I have checked my return. In the- excuse n1ein the section of the tax return where you include other
income, I had several sources of other inconw, so that I on
my return have always attached a schedule. I have a law
business with my father in which we are a partnership.
I have a building business with 1Ir. Nl. :B~. Payne in which
we arc a partnership.
I have an interest in some apartment houses at the University with my brother and Bill \Vhite which we are tenants
in common, and I own my interest in Berkley.
I do not recall preparing the schedule myself. I think it
was prepared by my secretary, but I executed the return,
and on my return, the schedule has it as a partnership, and
it lists Wood and Vvood, Gilmer, Gilmer and Decker, and a
certain amount of n1oney; and, Wood and Payne, a certain
amount of money; and Wood and Wood, a certain an1ount of
money; Wood, vVood, and White, a certain amount
page 333 ] of money.
Two of these operations were partnerships;
two were tenants in connnon. All of them were titled partnership, and one figure was carried out in the column.
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Nothing was inserted in the three little brackets where
it says partnership.
I think it states partners, joint venture, other income.
Nothing was put in those lines. It was carried out to this
column.
Q. Is it proper from this ans,·~ler that you reported what
you received from this entity as Berkley, A Partnership
composed of Wood and \Vood, Gilmer and Gilmer, and
DeckerY
A. As I have told you, that is exactly what appeared on
there.
Q. Well, am I correct in my question~
A. You had better restate your question.
Q. Is it proper from this answer The Court: I am inclined to think he has.
A. I can't answer your question any other way than t.o
tell you exactly again what I have just told you.
The Court: I understand that it has been ans\\7 ered in
considerable detail, and I don't think any additional answer
is necessary.
Mr. 1\fichael: We respectfully except to the court's ruling on the grounds it is a proper development of
page 334 } the testimony of the witness on a cross-examination basis of this 'vitness.
Q. Did you make this same report for each of the years
in which you reported income from this entity T
A. I find my return is just the same, except that from
1958 on, I didn't have 1\tf. F. Payne and Wood on there. We
incorporated and that did not appear on that bracket of
the return.
Q. How many years all told did you make this return
in that fashion, for how many years?
A. Ho'v long have I been attaching a schedule in that
bracket¥
Q. No, let meA. I have had a schedule in tl1at bracket every since about
1953.
Q. For how many years did you report income from Berkley under partnership in your income tax return?
A. Well, I have attached this schedule in which my income
f1·om Berkley was included just as I stated it previously
for 1958, '59, '60 and '61. I don't believe we had any income
in 1962.
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Q. Did you receive, l\ir. Wood, from the Berkley entities
statement of the charges and credits which were made to
your account!
A. From time to time, after much quarreling
page 335 ) with Dr. Decker.
Q. In response to these statements of the
charges and credits where money was due to the entity,
did you send your checks on?
A. I did.
Q. Where money was due you, did you then begin the
process of trying to collect it Y
A. I did.
Q. Did you ever on any occasion pay taxes or insurance
or other expenses attributable to Berkley directly from
your own funds t
A. I paid to Dr. Decker, and Dr. Decker paid the insurm1ce
and the taxes.
Q. Did you concur in what your property A. Let me answer that question, first. I assunw it was
paid out of that account that contained all our funds.
Q. The Berkley account Y
A. I don't know what the account was, but I assume it
was paid out of the account in which our funds were placed.
Q. Did you concur with Mr. Joseph W oocl 's statement
that the land at the front of the subdivision, that land fronting 29, was to be retained for future use¥
A. For future development, yes.
Q. Did you anticipate that would increase in value'
A. I did indeed.
Q. Result in benefits to all of you~
page 336 )
A. I did.
Q. You stated in your letter, which is Plaintiff's Exhibit No. 39, that Dr. Decker has constructed a swimming
pool on the reserved twenty acre portion of Berkley without
consulting the other members of the partnership or without
making any arrangement to compensate the partnership for
the use of the land.
Were you asking for rental basis to be made out there
by which the partnership would henefit from rent?
A. Well, I was amazed to find out the pool had ever been
built there in the first place, without consulting the Gilmers
and my brother and myself. But, when it had been placed
there, I assumed that whoever was owning or renting that
land should he paying rent, and that whatever the rent 'vas,
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I was entitled to one-twelfth of it.
Q. Did you ever visit the premises of which the hooks of
the entity were kept.
A. I did.
Q. What was your purpose in going there?
A. Trying to find out how much money was due n1e.
Q. Did you ask to see the books of the venture~
A. I believe when I arrived there that day, Dr. Decker
was there - no Frank I{esler was there, and I asked him
how much money was due me. And, at that time,
page 337 ) he showed me I think what you have referred to
here as the Journal. And, after working on a
little scratch pad, he ascertained what amount of money
was due me.
As far as I know that was the only book that ' {as available,
and it was certainly the only one shown me.
Q. Did you n1ake a request for other books?
A. I didn't know there were other books.
Q. Were any books withheld from you 1
. A. Nothing was withhold from me.
Q. Could you have gone there on any other occasion to
have seen these books 1
A. I would assume so, yes.
Q. I hand yon Plaintiff's Exhibit No. 3 which is marked
for identification only, a11d m.:;k you if you have ever seen
this before, sir?
A. No sir, I have not.
Q. Thank you. ~fr. Wood, you were aware were you not,
that the terms of the agreement of 1957, Plaintiff's Exhibit
No. 12, provided that Sterling R. Decker is to manage the
development of the property?
A. I was.
Q. Were tl1ere ever any disagreements which arose as
to the management of the property?
A. I ·would say that our only disagreement was his failure
to purchase, or his failure to pay for the lots
page 338 ) deeded to him.
Q. Was there not a disagreement which resulted in a supplemental agreement which is shown as Plaintiff's Exhibit No. 28?
A. T undet·stand your question with reference to that. I
don't think therP was a disag-reement. Exhibit No. 12 agreed
we were to provide - I don't know· whetlwr it ref(\rs to lots
or spaces for the sewerage and well sites.
1
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When he constructed the sewerage plant on the east side
of Route 29, there was no longer any need for a well site
?n the west side of 29, therefore, this agreenwnt was entered
Into, to compensate him for having not used his site on the
west side.
Q. What happened there was a need to adjust the agreement so the five of you got together and adjusted it?
A. That is right, that is right.
Q. Did you ever see any partnership return of income from
the organization such as that exhibited in Plaintiff's Exhibit
No. 29!
A. These have never been exhibited to me or presented to
me.
Q. Did you ever see a slip of paper similar to that marked
as Plaintiff's Exhibit No. 10 for any years!
A. Form 501A, I think, was delivered to me for my share
in Berkley for the year 1958, in January, 1959.
page 339 ]
Q. Was the statement contained on it to the
effect that it came from Berkley Partners as it
is in Plaintiff's Exhibit No. lOt
A. I don't recall, but I would assume so.
Q. Does this indicate to you that it was another loose use
of the term and should have been Berkley, tenants in common Y
A. Frankly, I don't think I considered it one way or the
other. It has always been my intent that we had a tenancy
in common, and I have never been aggrevated by the use of
the word partner at all.
Q. If you intended to have a tenancy in common, why didn't
you state it as such!
A. I think that the Exhibit No. 12 spells out a tenancy
in common.
Q. Why didn't you spell it out'
A. I didn't draw Exhibit No. 12. Exhibit No. 12 had bcon
drafted and executed prior to my first sight of it.
Q. You drafted Exhibit No. 39~
A. I did indeed.
Q. Why didn't you refer to it as tenancy in common 1
A. Because, as I said, over the years, we had been using
the term partners and partnership continually, and I continued to use the word there.
Q. Did you recognize that the word partner and
page 340 ] partnership have a definite legal significance Y
A. I do know indeed, but they are also often
used loosely, not in their legal sense.
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Q. Then, throughout four years you submit they were used
loosely in this entityt
A. I do indeed.

*
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*

page 341 }

CROSS
By

~ir.

EXA~fiNATION

Via:

Q. 1\fr. vVood, you stated you received income fron1 Sterling
Decker. Any monies you got were a result of the agreement
of April 26, 1957 ~
A. That is right. They were considerations for the sales
of my lots.
Q. So they were proceeds from the sale rather than income?
A. That is right.
Q. Did you receive any monies other than proceeds of the
sale of the lots 1
A. I don't know.
Q. All right, sir. Now, you did have occasion to write to
Dr. Decker frequently, did you not?
A. I did indeed.

page 342 }

*

*
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Q. Let's see, 1\Ir. \Vood, would you identify - this is a
letter that you wrote to Dr. Decker?
A. That is a letter of February 5, 1960, that I wrote to
Dr. Decker. This is a letter of February 22, 1961, that I wrote
to Dr. Decker. This is a letter of September 20, 1960, which I
received from Dr. Decker. That is a letter of August 3, 1961,
which I wrote to Dr. Decker.
This is a letter August 10, 1961, which I wrote to Dr.
Deckrr. This is a letter September 2, 1959, which I wrote to
Dr. Decker.
This is a l0tter of Noven1her 20, 1959, which I
page 343 ) 'vrote to Dr. Decker.
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Q. All right, now. Mr. Wood, I want to call
your attention in particular to one of those letters.

l\!r. Via. Do I understand you will read those papers, Your
Honor!
The Court: If they are introduced into evidence, you n1ay
be sure, yes sir.
~{r. Via: All right, sir.

Q. (Continued) I hand you now the letter of September
2, 1959, to Dr. Decker. \Vhat was the occasion of your writing·
that letter to Dr. DeckerY
Mr. Via: If Your Honor please, I would like to have him
read that letter.
The Court: All right. I am frank to say that sonw of these
letters dated in '61, '62, I think so, yes sir. After the involuntaryThe Witness: No, so.
The Court: Was it before or after 1
A. It was before, everything was before.
The Court: All right. I am very curious, frankly. No one
has gotten to it. Read that letter.
A. This is a letter of Septernber 2, 1959, written to Dr.
Sterling R. Decker.
(Reading a letter)
Dear Sterling:
page 344 ) I have been calling your office for the last several
months, and I imagine you have been too busy
to return my calls. I talked to 1\Iary Jane about July 1, she
told me she would send me a statement in the next day or
two. Consequently Joe and I haven't been advised as to our
progress with Berkley, nor do we know where we stand on
the books with Berkley.
As I understand it, we are to sell you our share in the lots
each month and you were to pay each of us $500.00 each month
for the :first fifty-three lots, and each of us $625.00 each month
thereafter for the remaining lots.
We were also to pay you our share in the cost of road building and engineering within ten days after you notifieil us.
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This would seen1 to be a much more satisfactory arrangement than the one under which we have been operating in the
past. Therefore, we \vould appreciate it if you would pay us
whatever balance we have on the books due us, and in the
future send each of us a check for $625.00 each month.
When an expense occurs for \vhich we are obligated, let
us know, and we will send you a check immediately.
\Vith that arrangernent, all of us would always know exactly where we stand, and I think it would be much more
satisfactory for all concerned.
Sincerely yours,
page 345 )

David J. Wood, Jr.

Q. Now, ~1r. \Vood, did that arrangement work out¥
A. No sir.
Q. I ask you now if you will to read to the court letter of
August 3, 1961.
~1r. ~iichael: Your Honor, I must object to that. I see no
reason for reading these letters into the record.
The Court: They are self-serving. I will sustain the objection to that.
Mr. Michael: He is objecting to the reading of them.
The Court: I thought he was objecting Mr. ~Iichael: I will go ahead and make my objection to
each of these letters originated by ~{r. Wood as self-serving
declarations.
The Court : \Vhich was the letter he read!
~{r. Via: September 1960.
The Witness: The one I was about to read was September
1961, I think. 1959 was the date of the letter I read.
The Court: \V ell, some may he admissible and sonw rnay
not.
I think we ''rill have to adjourn. We will c01ne back at ten
o'clock in the morning.
Mr. Via: May I introduce these into the record
page 346 ]
at this timeT
The Court: For identification.
Mr. Via: He waived any objection to them.
The Court: He did, blit when you started reading them
he made an objection. So I will have to wait on them.
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page 347 )

~{r. Via: Your Honor, we left off with my attempt to get
these letters into the record, and I know Mr. Wood's intention has been called into question with respect to what he
considered this operation to be. These a1·e declarations of
his intentions 'vhich are all before any controversy or dispute
arose about it.
I would like to call Your Honor's attention to Section 115,
Nash on Evidence, and see if this is ground for our offering
these and having them submitted into evidence.
Had you ruled yesterday they were not going to be admittedY
The Court: No, I think I ruled on one of them. I ruled on
one of them, it seems to me, but I haven't ruled on the other
ones.
What happened, l\1r. ~Iichael announced that he thought
they were self-serving, but he let them in on the condition
they were not read, then you undertook to read them.
Mr. Via: I didn't hear th&t condition. I
page 348 ) apologize to the court. I also apologize to Mr.
~1:ichael. I never heard it. Had I, I wouldn't
have attempted to read them into the record.

DAVID ,J. 'VOOD, JR.,
having been previously called on the previous day, l'Cstunes
the witness stand, and continues his testimony, as follows:
CROSS EXANIINATION

By ~Ir. Via: (Continued)
·Q. Mr. Wood, I hand you here a series of letters, all addressed to Dr. Sterling R. Decker, and all written by you.
They are copies. One is dated September 2, 1959. The next
is dated November 20. 1959, and the next elated February 5,
1960, and the next is February 22, 1961.
The next is August 3, 1961, and the next is August 10, 1961.
I ask you to look at those. What did you do with the originals
of those letters~
A. I mailed then1.
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Q. To whom did you mail themT
A. Sterling R. Decker.
~Ir. Via: Your :Honor, I would move these letters be introduced into evidence as defendants exhibit.
Mr. 1\fichael : If the court please, I consider them
page 349 ) to be self-serving as I stated yesterday, and I
did waive the objection at that time and thought
we would expedite the proceeding, that we would conclude
yesterday. I did not feel it proper to waive the objection
where we have the time to consider it.
The Court: All right.
Mr. Via: Your Honor, I was a little surprised to learn
that Nash on Evidence says there is no grounds of objection
such as self-serving declarations. \Ve used it here yesterday.
It is not an end ground for objection. The objection runs as
to whether it is hearsay, but there is no end ground such as
self-serving declarations.
Now, these are statements which show }fr. Wood's position
with respect to his intend in this partnership. They were
mailed to Sterling Decker who maintains there was a different
arrangement. They were all drawn before any conflict about
this matter arose among the parties as to what this entity was.
On that ground, it seems to me to be perfectly proper evidence.
The Court: Let me look at them. Are they chronologically
arranged?
}[r. Via: Yes sir.
The Court: I believe yesterday you said that
page 350 ] letter of Dr. Decker's Mr. Via: I have the letter, and I am going to
offer that.
The Court: All right, I will admit these.
Mr. 1\Hchael: If the court please, we respectfully except
to the ruling of the court.
The Court: Subject to this condition that the witness be
examined as what response he got. I think these are only
admissible for the purpose of showing what Dr. Decker
responded.
Mr. Via: I think we can staple all these together and introduce them all.
l\{ r. Michael: I assumP the ruling the court makes in admitting these is they are admitted to be statements of intention by Mr. WoodY

178

Supreme Court of Appeals of Virginin

David J. Wood, Jr.
The Court: I think they are admissible to show the intent
and relationship between the parties.
Note: The above referred to letters are marked and filed
by the court as Defendants Exhibit No. J.
By Mr. Via: (Continued)
Q. I now hand you this series of letters denominated as
Defendants Exhibit No. J. Will you look at those letters and
tell the court what response you received from Dr. Decker¥
A. It is difficult for me to recall exactly what response or
reaction Dr. Decker made to each one of these
page 351 ) letters. In general, the letters are a request from
me asking him to pay me my share of the purchase
money for the lots. I cannot recall whether after each letter
he brought me a check.
With respect to my letter of February 22, 1961, I threatened
to sue Dr. Decker - wait a minute - I withdraw that. 'N as
not with respects to my letter of February 22, 1961, but I
threatened to sue Dr. Decker if he did not pay me, and on
January 17, 1961, I issued two warrants against D1·. Decker,
one on behalf of myself against Sterling R. Decker, and ~fary
Jane Decker, and the other one on behalf of my brother,
.Joseph, against Sterling R. Decker and J\fary Jane Decker,
both in the an1ount of $1,792.31.
~fr. 1\Hchael: I object to this testimony as not responsive
to the question which has been asked him, and is irrelevant
to the issue.
The Court: My ruling is that it is up to examining counsel
to determine whether or not the question is not responsive.
If it is objected to on other grounds, you may object.
~Ir. :M:ichael: It is objectionable both in the sense that
whether he brought suit against Dr. Decker is not material
or relevant to the issue which we are trying at this time in
this case as to a partnership.
Q. Was the suit broug-ht in response to the threat in your
letter requesting payment for money clue you or
page 352 ) was it a threat?
The Court: I overrule the objection.
Michael: We respectfully object on both groundR.

~fr.

Q. May we g-et tl1is thing this way: Did Dr. Decker rver
anRwer any of these letters in writing?
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A. No, he did not.
Q. He did not?
A. Dr. Decker never answered me in any way except ~
that is the only letter I ever received.
Q. I hand you now a letter dated September 20, 1960, signed
Sterling R. Decker, addressed to David J. Wood, Jr., Joseph
~L Wood II, George Gilmer, Jr., George Gilmer.
\Vas that letter received in response to any letter you wrote
him~

A. It was.
Q. Will you point to the letter that was received in response
to yours?
A. This letter is dated September 20, 1960. I think it 'vas
- I think it is Mr. Via: It looks like we misplaced one of these letters .

.A.. No, this letter is dated Septcn1ber 20, 1960. I am sure
it is a September 20, 1961 letter. There has just been a
typographical error in dating this letter.
page 353 )
On August 10, 1961, I wrote Sterling Decker
threatening to terminate his option to purchase
from me my one-twelfth interest in the lots if he did not exercise his option at the rate of three lots a month and pay
me accordingly. This letter is dated August 31, 1961.
So, on September 20, 1961, he wrote me back, (reading
from a letter) I exercise my option to purchase all the lots.
Q. All right, sir. Other than this letter, was there any
other written communication you received?
A. That is all I ever received.
Q. Do you recall Dr. Decker making any statement to you
that controverted the position you took with him in those
letters Y
A. State that again.
Q. Do you remember Dr. Decker after receiving your
letters ever making any statement to you which controverted
the position you took with regard to the optio11 of your
interest in the lots 1
A. No, I don't.
page 354 ]
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Q. Mr. Wood, in connection with your trying to get paid
from Dr. Decker, did you ever at any time take legal action
against him!
A. I did.
Q. What legal action did you takeY
A. As I just stated, on January 17, 1961, I sued Dr. Decker
on behalf of myself and on behalf of my brother for $1, 792.31.
Q. What was this money for¥
A. That was money due me for the sale of my share of the
lots in Berkley to Dr. Decker.
Q. And who was the defendant in the suit that you brought!
A. I sued Sterling R. Decker and 1\{ary Jane Decker.

*

*

*

*

*

Q. What was the basis of your suit1
A. The money due me.
Q. Did you sue on open account or note?
A. On a promissory note which he had given us in payment
for the lots. I took the note and discounted it at People's
Bank. When it came due, Dr. Decker defaulted and I had to
take the note up and sued him accordingly.
Q. Was Mary Jane Decker a party to the note Y
A. She was, she was. I had forgotten. I sued Dr. Decker
again.
Q. That was the second time. What was the style of this
suit, Mr. Wood¥
A. I sued him on November 16, 1961, on behalf of my brother, Joseph, and on behalf of myself for $2,000.00. Judgment
was entered on these two warrants on December 21, 1961. Dr.
Decker was represented by Mr. Musselman and he moved for
a new trial, and we have continued the hearing generally, I
would say, on that motion for a new trial.
As it stands now, judgment does exist with a motion for a
new trial pending. I think that is the condition of it.
Q. What was the suit for, Mr. WoodY
A. It 'vas for money due each of us for the sale of our lob;.
Q. Who were the defendants in this suit?
page 356 ] A. Just Sterling Decker.
Q. Mr. Wood, the first judgment that you obtained against SterlingA. These first warrants didn't go to judgment. He paid
thf'se notes off the morning of the trial.
page 355 )
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Q. I see. Dr. Decker paid you?
A. Dr. Decker brought me a check.

*

*

RE-DIR.ECT

*

*

*

EXA~1INATION

By Mr. ~Hchael:
Q. I understand your evidence relating to Defendants Exhibit No. I{ to be that the date on that exhibit is a typo·
graphical error and that it should be 1961, is that right~
A. As I say, it is dated September 1960. I wrote him in
1961 telling him I was going to terminate the option. It appears to be an answer to that letter. I cannot explain that
1960.
Q. Can you say definitely that Defendants Exhibit J{ is
an answer to the letter you wrote him Y
A. In '61!
Q. In '61.
page 357 J A. No, I cannot.
Q. In fact, it was within sixty days of this
date, was it not, that l\fr. Gilmer had presented an involuntary petition in bankruptcy against Dr. DeckerT
A. No.
Q. No, no. 1961. Excuse n1e. September 1961.
A. I don't know the date.
Q. Do you recall when this involuntary petition was filed?
A. No, I don't know the date.
Q. Do you know the year~
A. Yes, it was- well, on November 16, 1961, I issued these
warrants. I don't think bankruptcy proceedings had heeu
filed at tl1is tin1e, but I think it was filed a very few days after
it.
Q. Do you believe that Dr. Decker exercised his option on
the 20th of September 1961 that close to the time the petition
was filed against him?
A. I don't think he ever exercised his option. I don't think
that letter is any more than a11 intent to exercise it.
To exercise it, he would have to have paid me for probably
200 lotH or 150 lots. I don't know how many lots 'vere there,
but he 11ad to do that.
Q. Do you think he manifested his intention
pagP 358 ) to do that in Sept~ml1er 1961 knowing that the
bankruptcy took place in November of that same
year!
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A. It was- yes- I don't think he at any time intended to
let the option lapse. I think this was the intent of that letter.
I don't think he ever intended to buy the remaining lots at
one time.
Q. What I am trying to get at is whether or not you are
sure this letter shown as Defendants Exhibit No. I{ should
have been 1961 rather than 1960 .
.A. No, I say I am not sure of it, but it appears to be in
response to my '61 letter rather than that to my letter in
1960.
Q. The letter embodied in Defendants Exhibit No. J, you
are proposing, are you not, or stating proposals which have
been discussed between you and Dr. Decker on various
occasions?
A. I am not sure I understand exactly what you are referring to.
Q. (Reading from a letter) as I understand it, we arc to
sell you our share in three lots each month and you were to
pay each of us $500.00 each month for the first fifty-three
lots, and so on and on.
A. Could I have my letter that you exhibited. Complainant's exhibit.
page 359 )

Mr. Via: I have a copy of it right here.
Mr. Michael: Let the record show that the witness consults Plaintiff's Exhibit No. 39.

A. On September 11, 1961, I informed him that I had given
him until August 7, 1961, to live up to the terms of the
agreement, and if he did not I considered his option to lots
terminated. .
I so wrote him in this letter September 11. And, in the
letter I offered to sell my one-twelfth interest to him at the
price set forth in the agreement so long as he closed the
purchase of twelve lots on or before the first day of December,
April and August of each year.
Q. In writing these letters, did you not understand that
what your were to receive under this agreement was your
share from the sale of these lots 1
A. No sir.
Q. Well, I direct your attention to the letter of November
20, 1959, which is a part of Defendants Exhibit J, "rherc you
say, (reading from a letter) I received a statement showingthe status of my account through September 30, 1959, and
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that statement showed a balance of $1,010.67 due n1e.
I understood from you that when you determined what
credit 'vas due me on the books you would write me a check
for that amount and each month thereafter send me a check
for $625.00 and a bill for my share of the expenses.
A. That is right. I was not to receive a check
page 360 ] for my total amount. I was to receive a check for
$625.00, and the bill.
Q. Did you intend to pay the billY
A. I did indeed.
Q. Would there have been any difference so far as you
were concerned between receiving the check for $625.00 and
the bill, and receiving a net check T
A. Had it worked that way it wouldn't have made a great
deal of difference, but Dr. Decker had a habit of - he was
short of money. He had a habit of saying I am going to build
the road, so I am going- to dock David Wood what his share
of the bill would be, so he would in fact be holding my money,
and I wouldn't be getting any road out there or anything.
Q. Is that the reason you asked for a check for $625.00
each time plus a bill?
A. I thought it would keep the matter very straight between
us if we handled it in this manner.
Q. I go back to that statement I read you- and this statement showed a balance of $1,010.67 due you.
Obviously, ~fr. Wood, that represented a total of the sale
of lot proceeds Y
A. That figure represents what he owed me for the
purchase of my one-twelfth interest in the land less my share
of the mortgage. principal. and intere~t, Albert ~fahanes,
1\fr. Kesler, and Payne Paving Company hill.
page 361 ]
Q. From what are you determining this information which you now state, Mr. Wood?
A. From one of the statements sent me.
Q. Mav I see it, sir?
A. Tt i~ in the record. You have a copy.
Q. Is the paper to which you refer similar in nature or
perhaps identical to on£\ of the so-called statement of charg·es
and credits which Dr. Decker sent from time to time to the
f011r of YOU?

A. 'rhat is correct.
Q. What was the amount of the suit, of the first suit whi(l]l
yon brou~ht against Dr. Decker?
A. $1,792.31.
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Q. Did thatA. Plus interest and cost and 15% attorney's fee.
Q. Was the face amount of the note at $1,790.00 or 'vas it,
and some odd cents~
A. I can't rmnetnber whether he had curtailed the note
some or not. That is the amount of money I had to write a
check for to take the note up.
Q. I see. I believe furnished fron1 your files oue of ~Ir.
Kesler's reports, did you not, in the left hand?
.l\.. I have many, yes.
Q. 1\tlay I see it, sir 7
A. Are those in the record 1
page 3·62 )
Q. Yes. I believe that is a copy, is it not, of Plaintiff's Exhibit No. 1 as introduced in the record 1
A. Let me see. (Looking at a paperwriting) it would appear
so, yes.
Q. Check it and make sure.
Note: Counsel and the witness appear to be looking at the
papers.

A. Yes.
Q. Ho'v did you receive that statement from l\f1-. l{esler?
A. I believe Sterling delivered it to my office.
Q. Did you discuss it 'vith him at that thne 1
A. I cannot remember the discussion, but I feel sure we
probably did.
Q. Did you note it is styled as Berkley, A Partnership1
A. I don't recall ever noticing the word Berkley partnership.
Q. Did you notice in the statement under the Balance Sheet,
the section headed Partners Capital?
A. Well, I am sure I read the statmnent.
Q. Did you notice under the statement of Profit and Loss
in the copy of Plaintiff's Exhibit No. 1 the section indicating·
distribution with the five of the nan1ed individuals thereunder?
A. I read the statement.
Q. Did you demur or question in any way the
page 363 )
items I have n1entioned 1
A. I did not.
Q. Did you receive another such report as that, 1\'Ir. Wood,
fron1 ~Ir. Kesler for the full year 1958, I believe?
A. I received another Ruch statement on December 31, 1958.
Q. I hand you Plaintiff's Exhibit No. 2, and ask you if the
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material stated in your financial statement is the same as that
shown in Plaintiff's Exhibit No. 2?
A. It is.
Q. Then, how did you receive the document which is similar
to Plaintiff's Exhibit No. 2f
A. I think- I think Sterling delivered most of the stateInents to me. I mean, I recall picking up maybe one or two
of them at George Gilmer's office, but I think most of them
were delivered to my office by Sterling Decker.
I don't remember whether this is one that I picked up or
'vhether this is one that he brought, but just as a general statement, most of them I think were delivered to my office by
Sterling Decker.
Q. Did you notice on the document you have in your hand
when it was delivered to you, which is styled Berkley, A Partnm·ship, on the front sheet.
A. I didn't pay any attention to it.
page 364 )
Q. In the Profit and Loss sheet, at the bottom
thereof, did you notice the distribution of capital
to the five of you?
A. I did not. I read the statement.
Q. And the Statement of Profit and Loss, did you notice
the statement there at the foot of the sheet, Distribution of
Net Income to Partners, followed by the five names involved
in this suit?
A. With particular interest to how much was mine.
Q. You did not demur or protest concerning any of these
items I have mentioned?
A. I did not.
Q. Do any of the statements which you have, ~£r. Wood,
tie in with what you believe to be the amount of the note in
which suit was brought in the first instance Y I believe it was
seventeen hundred ninety dollars and some cents.
A. Yes.
Q. With what statement does it tie in, sir?
A. He sent me a statement covering the period from June
1, 1960, through July 1, 1960, showing lot purchases and
showing a balance of $2,395.28, which he paid me at that time
by the delivery of a check for $602.97, and a note for $1,792.31.
Q. Do you know why it was broken down to those odd
pennies in that fashion!
page 365 ] A. No, I don't.
Q. In any event, however, the combination in
the note and the check renutted to you was your proportionate
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share of the net sum to be distributed to the persons in this
group, did it not?
A. Remitted to me the amount due me for the purpose of
my one-twelfth interest less my share of the expenses that
had been incurred in engineering and road building, right, sir.
Q. Which statement is that to which you refer, now?
A. It appears to be undated. It is titled David Wood, Sr.,
statement of charges and credits, June 1, 1960, through July
1, 1961.

Q. Is it the same or very similar to those statements of
charg·es and credits which have already come into evidence?
A. It is.
Q. How many transactions are shown on it, sir?
A. Sir.
Q. May I look at it for a moment f

By The Court :
Q. By that, Mr. Wood, you mean sale of six lots?
A. No sir. It set forth that on March 13, 1959, one lot was
purchased for $2,200.00. On June 30, 1959, twelve lots were
purchased at $2,200.00 a piece. On December 23, 1959, six lots
were purchased at $2,200.00 a piece. March 14, 1960, six lots
purchased at $2,200.00 a piece.
page 366 ) May 31, 1960, twelve lots were purchased at
$2,200.00 a piece, and on ,July 1, 1960, three lob;
were purchased at $2,500.00 a piece.
By ~Ir. Michael: (Continued)
Q. Go ahead with the remainder of the entries.
A. It is only one other. On July 1, 1960, it not£'s George
Gilmer, attorney's fee, $22.03.

*

*

*

*

*

*

*

*

*

*

page 368 )

RE-CROSS EXAMINATION
By ~Ir. Via:
Q. Mr. vVood, did you ever get any money from Dr. Decker
other than the sale of lots?
A. I did not.
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Q. Did you ever feel that you were in a partnership with
him¥
A. Very definitely not.
Q. Did you at any time feel like you were conducting any
business with Sterling Decker other than the sale of the lots?
A. No.
J\II r. Via : All right, sir.

page 369 ) By :Nir. :Michael :
Q. Mr. Wood, you testified the only money you
ever got was from the sale of lots. Did you ever see any
audit of the books of the venture concerning what the sources
of income were 1
A. I have seen the statements that have been sent to me.
I cannot recall any inconw or any money being paid to me
for anything other than the purchase of my share of the lots.
Q. Well, now, do you deny any funds from any other sources
were paid to you or is it that you do not recall1
A. I don't recall.
Q. I hand you here Plaintiff's Exhibit No. 6, and refer
you to this third page numbered 123, show you entry under
other acts entitled Rent in the amount of $66.00. Do you
know what that was for, sir?
A. No, I do not. When was it posted~ What is the date
of the posting?
Q. I don't know that, you could tell. In May- sometime in
May, 1958, in any event¥
A. It was in :May '59~
Q. It appears to be, yes.
A. Well, hold on a minute. The only statement that I have
received from Dr. Decker shows only two entries in May of
1957, notes one of them was rent.
page 370 J Q. \Vhat is the statement you received from
Dr. Decker?
A. What is the statement I received Q. To which you just referred'
A. It is a statement I received from Dr. Decker.
Q. In \vhat portion is i t - what is itT
A. It is a statement that I received from Dr. Decker.
Q. Is it a statement in the accounting sense 1 Is it a written
statement in the narrative form, ·what is it?
A. It is a statement of credits and debits.
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l\1r. Michael: This would be admitted as Plaintiff's Exhibit No. 46.
Note: The above referred to paper writing is marked and
filed by the court as Plaintiff's Exhibit No. 46.

Q. Can you testify positively that there were no items of
income in this org·anization other than proceeds from the sale
of lots!
A. (Long pause) I do not recall. I can't- I would have
to say no. I can't positively- I don't remember renting any
of the land. I don't remember farming any of the land or I
don't remember any other source other than the sale of my
interest to Dr. Decker.
Q. You certainly proposed at one time that
page 371 ) there be a rental income made for the benefit of
the partners in connection with the swimming
pool, did you not!
A. The swimming pool was already there when it first
came to my attention. I owned a one-twelfth interest in the
land, and if my interest in the land were being used, I thought
that I should be receiving one-twelfth of the rent, if there
were any rent.
Q. When you read from what has now become Plaintiff's
Exhibit 46, I believe you overlooked the first entry on that
sheet. Will you state what that is, sir.
A. July 1 balance - looks like $867.31. Let me see - I am
not sure what that figure is. That is right, $867.00. It has
26 cents here (referring to his file copy). So, Joe got ahead of
me by $.04.
Q. We will leave that for other evidence of partnership
to thrash out. You stated that you read Plaintiff's Exhibit
No. 31 which is a financial statement for the year endingI beg your pardon. May I withdraw that because the witness
didn't say that. Mr. Wood, I show you Plaintiff's Exhibit
No. 31 and ask you if you saw a similar statement to that7
A. I did.
Q. Did you read it, sir?
A. I am sure I did, yes sir.
Q. Do you want to compare them?
page 372 ) A. No, I do not.
Mr. 1\Hchael: If the court please, could the record show
that Mr. Wood has in hiR file one 500A form which he stated
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yesterday he had received them, and he just noticed them in
his file.

Q. I refer you to Plaintiff's Exhibit No. 31, to the balance
sheet.
D. Do you see under the word that came out "Assets" but,
I assume means Asset, bonds receivable in the amount of
$7,575.00!
A. I do.
Q. Would those bonds receivable be bonds receivable which
were payable to the Berkley Partnership or assigned to
the partnership~
A. They were- I wouldn't remember now what bonds they
were.
Q. Did they bear interest f
A. As I say, I cannot remember what bonds they were.
Q. N orma1ly bonds do 1
A. Normally bonds do bear interest, yes.
Q. Such interest would go into the incon1e account of the
Berkley partners, would it not?
A. They would.
Mr. :Nlichael: That concludes our recross examination,
Your Honor.
page 373 ) By ~Ir. Via :
Q. The bonds you just spoke about, do you
know where the bonds came fron1 or where they were¥
A. I cannot remember.
Q. Anybody ever advise you about any bonds?
A. I feel sure I must have known about it, but I just can '1:
remember right now.
1\{r. Via: All right, that is all.
The Court: Just one second. It was stated and lVIr.
l\Hchael made a copy of it, reference to a sale of lots for
$2,200.00. How was that price arrived at?
A. Let me see Exhibit No. 12. (Looking at Plaintiff's Exhibit No. 12) the agreement states that Sterling was to
purchase our half-interest in the first 53 Jots for a $1,000.00
per lot. From Jot 53 to the end he was to pay us $1,250.00 for
the half-interest.
For something like a year or eighteen months, everyone

190

Supreme Court of Appeals of Virginia

George Gilmer, Sr.
forgot to look at this instrull)ent, and Sterling paid us at
the rate instead of $1,250.00 for every lot he paid us at the
rate of $1,100.00 for our half-interest. I noticed this after
we had been going along for about eighteen months. I am
not sure. After we had been going for some time. All of this
had been done at the rate - I brought it to his attention,
and he paid us for that back balance of $150.00
page 374 ] a lot that he owed us.
The Court: All right.
By Mr. Via: (Continued)
Q. Now, Mr. Wood, I have another question since I have
this exhibit. There is a reference in the first paragraph to
the T. E. Wood property.
A. Did you ask me is there such a reference T
Q. Yes.
A. There is.
Q. In connection with the agreement and your interest in
it, did you acquire an interest in some bonds from the sale
of lots?
Mr. Michael: The witness stated he did not recall what
those bonds were.
A. I do recall now what the bonds were.
~Ir. Michael: By virtue of that, I withdraw the objection,
Your Honor.
The Court: All right, go ahead.

Q. Now, Mr. Wood, now that you have your menwry, what
is your recollection about the bonds~
A. Vve sold T. E. Wood the small house on Berkley, and he
gave us a deferred money deed of trust and bonds.

*

*

*

*

*

*

*

*

*

*

page 375 ]

GEORGE GILMER, SR.,
resuming the witness stand for further testimony, testified
further, as follows:
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EXA~IINATION

By ~Ir. Via: (Continued)
Q. ~:Ir. Gilmer, in yesterday's testimony, Dr. Decker said
that some discussion ensued between you and him concerning
the consideration in the various deeds. What came up about
the consideration in these deeds Y
A. He was very sensitive about consideration that was
published in the paper, and it was bothering him, so then
he would say so many lots sold for so much, and when it 'vas
really our half interest in those lots, that was what he was
asking me about.
Q. What deeds was he talking about?
A. The deeds from the two "'\Voods and two Gilmers to
Decker, because Dr. Decker was only buying half interest in
those lots.
Q. What did he want done about the consideration T
A. Get up something where it would be shown twice that
much in the paper.
Q. In any of the deeds drawn, was the conpage 376 ) side ration ever misstated Y
A. Never that I know of it. Stated exactly
according to the contract to the best of my recollection. And,
the consideration was never $5.00 and other valuable consideration but the consideration on all the deeds. The Woods
and George and myself specifically stated so many dollars.
This is not in response to a question, but the reason possibly
Mr. vVood did not remember about the T. E. "'\Vood sale was
because it was made before he bought an interest in the
property and before my son and myself bought an interest
in the property. Dr. Decker and Dr. Hurt were the Q. Mr. Gilmer, I hand you Defendants Exhibit No. D that
has been identified as a copy of the deed from David Wood
and his brother and you and your son conveying your interest
in certain lots to Sterling R. Decker. Did you draw that deed T
A. I did.
Q. How many deeds like that were drawn'
A. There were sixteen drawn like that as to dates, consideration, and lot numbers. There was a separate one drawn
in which the specific shares of the parties were not set out.
One paragraph was missed, I suppose, hy accident. No
reference or source of title.
Q. Is there any reference in that deed to a partnership of
any kind?
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page 377 ]

A. There is not. On the contrary, it specifically states that the parties of the first part, that
is, the two Woods and two Gilmers convey their undivided
half interest composed of one-twelfth interest owned by
David J. Wood, Jr. and Joseph J\L Wood, II each conveyed
by deed from Charles vVilliam Hurt and wife dated May 3,
1957, and recorded lVIay 6, 1957, in deed book 332, page 3,
and a one-sixth interest owned by George Gilmer, Jr. and
George Gilmer each conveyed by a deed dated April 26, 1957,
and recorded May 1, 1957, in deed book 331, page 545, from
Charles William Hurt and wife.
Then, it goes on to show where the lots are recorded and
what they were subject to.
Q. All right, sir. All the other deeds drawn in that form Y
A. Yes sir, it was never a partnership mentioned in any
deed to Berkley or any deed of trust affecting Berkley.
Q. Now, Dr. Decker testified yesterday that you drew all
the deeds for him conveying lots in Berkley.
I hand you now Defendants Exhibit B which is the deed
dated July 24, 1961, from Sterling R. Decker and wife conveying a lot in Berkley to Kenneth Staples and wife.
A. There were ninety odd deeds drawn substantially like
that, and this deed in reference to source of title says that
a half interest in this lot was conveyed to Sterling R. Decker
(reading from an agreement) by deed of W.
page 378 ) Hallam Tuck and Hilda Bunge Tuck, his wife,
dated December 26, 1956, and recorded February
27, 1957, in deed book 330, page 244, and the other half interest was conveyed to Sterling- R. Decker by David J. Wood,
,Jr. and others by deed dated May 30, 1960, recorded July 11,
19fl0, in deed book 360, page 143.
Then, it states the restrictions and so forth.
Q. Now, ~fr. Gilmer, have you made a title examination
pertaining to all conveyances of that to Dr. Decker!
A. I had reason to refresh my memory on this. I have gone
over there and read every deed touching directly on which
Sterling Decker was a party, whether to him, from him, or
whatever.
Q. What reference did you find to a partnership of any
kind?
A. Not a single reference.
Q. Did you find anv deed that differed in form from the
one yon have just read from?
A. They were substantially in that forrn. Some of them
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referred to it in a little more detail, about the one-sixth
interest and one-half interest, but they all referred to Sterling
Decker's getting one-half interest from Hallam Tuck.
Q. Was that set outY
A. Set out in every one of the ninety odd deeds I wrote.
Q. I hand you now a deed dated December 5,
page 379 ] 1957, from Sterling Decker and wife, and David
J. Wood, and wife, and Joseph M. Wood, II., and
wife, and you and your wife, and George Jr., and his wife.
Did you draw that deed¥
A. I did.
Q. What conveyance does that cover!
A. It conveys a lot to Commonwealth Utilities.
Q. What is said in that deed about the interest of the
grantors!
A. That is the only deed to a lot in which all five of the
parties united, as well as I remember. Now, there were
electrical rights of way and telephone rights of way in which
the five united, but not a conveyance of a lot except this one.
This lot is part of the property conveyed to Charles William Hurt and Sterling R. Decker by and between W. Hallam
Tuck and Hilda B. Tuck, his wife, by deed dated Decemher
26, 1956, and recorded February 27, 1957, in deed book 330,
page 244. Sterling R. Decker owned a half interest under
said deed. David J. Wood, .Jr. and Joseph M. Wood II each
owned a one-twelfth interest under a deed from Charles W.
Hurt and wife, dated May 3, 1957, recorded May 6, 1957, in
deed book 332, page 3.
George Gilmer, Jr. and George Gilmer each own a onesixth interest under deed from Charles W. Hurt
page 380 ) and wife, dated April 26, 1957, recorded May 1,
1957, in deed book 331, page 545.
Q. What reference is there, if any, to a partnership in that Y
A. No suggestion of it. The interest of each one of the
owners was specifically Ret out with the source of title for
that particular interest.
Mr. Via: Your Honor, we have here a photocopy of this
deed which we wish to offer as Defendants Exhibit No. L.
Note: The above referred to deed is marked and filed by
the court as Defendants Exhibit No. L.
Q. Mr. Gilmer, are you familiar with the plat of the Berkley
•
subdivision T
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A. Yes sir.
Q. Have you had occasion to examine the plat whore it is
recorded in the clerk's office Y
A. Yes sir.
Q. What did you find on the plat¥
A. I find where it calls for the source of title, and I am
reading here from the tax book, because I made a note of them
to refresh my memory. W. Hallam Tuck and Hilda Bunge
Tuck by deed dated December 26, 1956, and recorded February
27, 1957, in deed book 330, page 240, conveyed 110.68 acres.
The attached plat constitutes a part to Sterling
page 381 ] R. Decker and Charles W. Hurt. David J. Wood,
Jr., and Joseph l\L Wood, II., each own a onetwelfth interest under a deed from Charles W. Hurt and wife
dated May 3, 1957, and recorded l\iay 6, 1957, in deed book
332, page 3. George Gilmer, Jr. and George Gilmer each own
a one-sixth interest under deed from Charles vV. Hurt and
wife dated April 26, 1957, and recorded May 1, 1957 in deed
book 331, page 545. Except lot 57 as bought by Thomas E.
Wood and Ann T. ood, and remainder is owned by Sterling
R. Decker, one-half; David J. \Vood, Jr., one-twelfth; Joseph
M. Wood, II, one-twelfth; George Gilmer, Sr. one-sixth.
Q. Where is that recorded?
A. That document is recorded in deed book 337, page 332,
plat on page 336 and 337, and was recorded January 17, 1958.
Q. Has there been any amendment to that plat in any way¥
A. No sir, there have been supplemental plats at different
sections.
Now, here is one other thing about the deed. The plat
where it calls for owners to sign is signed Berkley Realty
Company, S. R. Decker. Now, I don't find that name under
but one other plat. The next was made by S. R. Decker,
President. Are we estopped from claiming the land by reason
of attaching that plat to our deed Y
page 382 )
The last two plats, Sterling R. Decker signed
them as owner.

'V
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*

By Mr. Via: (Continued)
A. I hadn't quite finished about my '\rork on the titles out
there. I did know at the beginning there 'vas going to be a
lot out there. To keep them straight as to each plat made out
there, T made a caption for each lot in each block so that
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Lot 1, Block 1 will be at the top, Lot 2, second from the top,
that it would be Block 3 or 4 or whatever it was. I think they
went by letters.
I kept that right up-to-date showing the ownership, the
telephone rights, electrical rights, sewer rights, restriction
rights or anything else that was on that lot, including the
book and page and purchaser to whom Sterling Decker sold
it.
Then, most of those lots were sold with houses on them.
Practically all at first. Later on, they were sold off with
contracts to build houses, and almost ninety per cent financed
by F. H. A., and I handled the financing of the great
bulk of those loans, so I had to keep familiar with that
title.
page 383 ] Q. Now, Mr. Gilmer, what interest, if any, do
you have in Berkley or the land in Berkley other
than the land in which you own a subdivided interest?
A. I am interested in a deed of trust given in March, 1960,
to the People's National Bank to secure Sterling Decker's line
on which I endorsed, and this suit I have been advised was in
connection with an attack or foundation for attack on that
deed of trust which was given in 1\farch, 1961, on the lots which
he owned and held, and his wife's interest in the lots, and
unimproved land.
By The Court:
Q. Just a second. Was that March '60 or '61 Y
A. I believe it was- '61, sir. I have a note of it right here.
It was March, 1961, deed book 366, page 446. So that, I am
very much interested in this litigation. I think it fair for the
court to know the interest of the parties.
By Mr. Via: (Continued)
Q. For how much was that secured?
A. In excess of $260,000.00.
Q. What is the secured land in the deed of trustY
A. Well, we put in the deed of trust practically everything
I knew about in the way of real estate that Sterling Decker
had. There 'vas land down at Virginia Beach that I didn't know
of that was not put in.
Q. Is any of the land owned by the Woods in the
pag·e 384 J deed of trustY
A. No, sir.
Q. The fractions of interest owned by you and George,
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Jr. are not in there~
A. No.
Q. Then, what part of Berkley is concerned with the deed
of trust?
A. I would say Sterling Decker's half interest in the land,
and Sterling Decker's whole interest in the lots that hadn't
been sold, but he had bought from the other four of the group,
and his undivided interest in some lots which he hadn't
bought half interest in another group.
Q. Did you prepare any deed of trust~
A. Yes, sir.
Q. Who put up the money for which it stands as security?
A. The bank put it up.
Q. Did you certify that loan to the bank 7
A. I expect I did. I can't swear to it right now.
Q. Did you pass an opinion on the validity of the loan~
A. I certainly did.
Q. What was that opinion 7
A. That the loan was good in the sense of things
page 385 ) set out in it. Was good as what it purported to be.
Q. I believe you indicated you had received
statements from time to time from Dr. Decker?
A. Yes sir.
Q. Were any objections ever made by you to any of the
statements 7
A. There were two objections.
Q. Made by you?
A. I made only two. One was the rarity with which I got
them. I had to ask for them relatively often to get one.
The other one was when - when Mr. Wood originally
called my attention to it, that he was charging for roads he
proposed to build instead of charging for roads that had
been built as we had agreed to. We never agreed to pay for
roads that hadn't been built.
Q. Now, Mr. GilmerA. To pay on estimate of what it would cost to build the
roads.
Q. Under the agreement you entered into with Dr. DeckerI believe, it is Plaintiff's Exhibit No. 12, - Plaintiff's Exhibit No. 12 concerning the fractions of interest and your
joint ownership of that land, does that agreement constitute
your arrangements with him with regard to this
page 386 ] land 7
A. Substantially, yes.
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Q. Is anything outside of that agreement?
A. Well, we never had conveyed lots month by month. We
generally conveyed six to twelve lots at a time. And, they
were generally conveyed at the end of the period, not at the
beginning. Sometime we took a loss this month to make up
a deficit, but it was substantially kept separate on the payment.
The accounts will show I was the poorest collector in the
bunch.
Q. But, there was no other agreement with respect to your
dealings with Dr. Decker with respect to Berkley¥
A. Other than the statement, I can't recall any of them.
Q. There was an amendatory agreement one time Y
A. That was attached over here.
Q. No sir, I have it here. This is Plaintiff's Exhibit No. 38.
A. I read that agreement well, but I regarded that agreeInent as not really an amendment but a method of carrying out
the first paragraph on the second page of the agreement in
Exhibit No. 12, the main agreement.
Now, I don't know that it is necessary to take this down,
but I would like to let the judge read that, or read the paragraph to them.
pag·e 387 )
I consider that agreement not really modifying
others, but setting forth the details for working
it out. But, we did make a deed to the 'vell site and rights of
way in the road and stuff, but it merely amplified the original.
Q. They are the only two writings that you kno'v of respecting your arrangement with Dr. Decker and the Woods
and Georg·e Gilmer, Jr. relations to the property¥
A. The major agree1uents between us are set out in seventeen deeds which we made to Sterling.
Q. They were in fulfilment of your obligations under these
two papers¥
A. Carrying them out, yes sir, but they are the main agreements.
1\tir. Via: Your witness.
EXA~IINATION

By Mr.

~fichael:
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*
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*
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page 388 )

*

*

*

*

*

Q. That is enough. Directing· your attention to these plats

about which you testified, Mr. Gilmer, who recorded those
plats!
A. Well, they were attached - the first one to the restriction
with the request the plat be recorded signed by the whole
group. The other plats were attached to deeds from the two
Woods and two Gilmers to Sterling Decker. I think I took
them all to the clerk's office and probably wrote checks for
recording them all.
Q. When you refer to probably gave, when you recorded
the first plat, did you, your son, Messrs. Wood, and Dr. Decker
all request recordation of that first plat~
A. Yes sir.
Q. That was the plat that showed Berldey Realty Company~
A. Yes sir.
Q. Thereafter A. But, the restrictions with the plat also showed exactly
how the property was owned and had no illustration in the
paper. We signed to nothing except individual ownership of
the fractions that were specifically set out with source of
title.
page 389 } Q. Is that necessarily inconsistent with a partnership arrangement t
A. There was no partnership I heard of called Berkley
Realty Company, and Dr. Decker never testified to that being
the name of any partnership.
Q. Is reciting the interest of the parties necessarily inconsistent with the partnership, Mr. Gilmer!
A. I think so, because if it were a partnership, I would have
specifically stated a partnership, just as when I set out the
partnership and I set out the name of the partners. I have
had two deeds like that this week.
Q. I understand. My question is, is this recitation of the
interest of the respective persons in real estate, such as was
put on this first plat about which we are talking, necessarily
inconsistent with partnership~
A. I think so, because the purpose of this bar as far as I
know where there are partners, to put the names of the~ partnership or the names of the partners both in theedeed, or at
least the partnership.
Q. Are you basing your answer on the practice of all the
members of this bar?
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A. And the handling of the money, because in a partnership you don't own a one-sixth. You have a capital! account of
so much money. You don't usually have deeds conveying an
undivided interest in a partnership. I think it is
page 390 } wholly inconsistent.
Q. Are you familiar with Section 50-10-5 of the
Code which says that where the title to real property is in
the name of all partners, a conveyance executed by all the
parties passes all their rights in such property.
A. Yes sir, that is in the Uniform Partnership Act.
Q. Are you similarly familiar with Section 50-8 which reads,
any title in real property may be acquired in partnership
name, title so acquired to be conveyed only in the partnership name?
A. Yes sir.
Q. Now, turning·, sir, to the statement you made A. That is the reason for putting it in the partnership uante.
Q. 'Yes sir. Turning to the statement you made concerning
this lien which is evidenced by the deed of trust which you
mentioned when you testified. You stated, I believe, you had
certified that deed of trust and the lien secured thereby to
the People's National Bank. Are you sure of that?
A. I am sure I took it to Roscoe Adams. I told him it was
a good deed of trust.
Q. Did you consider that the same as certifying the title?
A. Yes sir.
Q. Did you not testify in this matter in a certain
page 391 } bankruptcy hearing?
A. Yes sir.
Q. Did you make any statement in those hearings concerning whether you had certified the title or not?
A. I don't think so.
Q. Are you sure of that¥
A. I was on the stand probably six different days. I don't
mean continuously, and I cannot remember ten per cent of
what I said. I certainly don't think I said I hadn't told Roscoe
Adams anything about the title.
Q. That wasn't my question. I asked whether or not you
recalled about certifying· the title?
A. I don't recall, sir. I wouldn't be sure yet about it. Roscoe
Adams is Senior Vice President of People's National Bank.
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