IN· THE

Supreme Court of Appeals of Virginia
AT

RICH~fOND

Record No. 6757
VIRGINIA:
In the Supreme Court of Appeals held at the City Hall
in the City of Staunton on Friday the 8th day of September,
1967.
ROBERT Y. BUTTON, ATTORNEY GENERAL
OF VIRGINIA,
Petitioner,
against (Virginia Industrial Building Authority)

SIDNEY C. DAY, JR., CO}IPTROLLER
OF ·viRGINIA,

Respondent.

Upon a Petition for a 'Vrit of .ilfandam,us
On the first day of the session caine the Attorney General
of Virginia and presentPd to the court a petition praying that
a writ of ·mandam~t.s do forthwith issue, to be directed to
Sidney C. Day, Jr., Comptroller of Virginia, respondent,
requiring and commanding him to issue proper 'varrants
upon the State Treasury for the pay1nent of such amounts
as may be authorized by vouchers of the Virginia Industrial
Building Authority out of the appropriation 1nade by the
General Assembly of Virginia for its expenses as more fully
set out in said petition, and for other relief. And the petitioner further prayed that the said respondent be made
a party defendant to said petition and be required to answer
the same.
And it appearing to the court that a copy of the notice
of the application and of said petition have been duly served
on the said respondent, it is ordered that the cause be
docketed, that tl1e record be printed, that "\Villiam C. Worthington, Esquire, he, and he is hereby, appointed to represent
the ~aid respondent in this proceeding, and the cause is
continll(ld.
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NOTICE OF APPLICATION FOR WRIT OF
jJ!JANDAMUS

TO: The Honorable Sidney C. Day, Jr., Comptroller of Virginia
Please take notice that on the 6th day of September, 1967,
at 9:30 a.m., the undersigned, by counsel, will make application to the Supreme Court of Appeals of Virginia then
sitting at Staunton, Virginia, for a writ of mandamus against
you, a copy of the petition for said ·writ being attached hereto.
ROBERT Y. BUTTON
Attorney General of Virginia
By HARRY FRAZIER, III
Special Counsel
ROBERT Y. BUTTON
Attorney General of Virginia
R. D. MciLWAINE, III
First Assistant Attorney General
Supreme Court-Library· Building
Richmond, Virginia
HARRY FRAZIER, III
Special Counsel
Hunton, Williams, Gay, Powell & Gibson
700 East Main Street
Richmond, Virginia
Service of the foregoing Notice of Application for Writ
of Mandamus with copy of the Petition for Writ of Jl!landam'US
attached is hereby accepted this 24th day of August, 1967.
SIDNEY C. DAY, JR.
Con1ptroller of Virginia
Reed. 8-24-67.

I-I. G. T .

•

•

•
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PETITION FOR WRIT OF MANDAMUS
Your petitioner, Robert Y. Button, Attorney General of
Virginia, by this petition for a writ of mandam'lts, respectfully
represents to the Court as follows:

I.
The Virginia Industrial Building Authority (the Authority) '
is a public body corporate and a political subdivision of. the
Commonwealth of Virginia created by Chapter 689 of the
Acts of the General Assembly of 1966, approved April 6,
1966 (the Act). The Act is codified as Chapter 7.1 of Title
2.1 of the Code of Virginia, being Sections 2.1-64.4 through
2.1-64.14.
II.
The general purposes of the Authority are set out in Code
Section 2.1-64.5 as follows:
"Therefore, this chapter is enacted to encourage the making
of loans for the purposes of furthering industrial expansion
in the Commonwealth and thereby promoting employment
and improving the health, safety, morals and general welfare
of its inhabitants. Such purposes are hereby declared to be
public purposes for which public funds may be spent."
III.
Among the powers of the Authority as set out in Code
Section 2.1-64.8 is the power to guarantee loans for industrial
projects in the manner set out in Code Sections 2.1-64.9
through 2.1-64.12. After determining that the undertaking
of the project and the guaranty of the loan are in furtherance
of the purposes of the Act, the Authority may contract to
guarantee a loan not in excess of 40% of the cost of the
industrial project, including the cost of land, building and
incidental expenses but excluding the cost of machinery and
equipment. The Authority is prohibited from making direct
loans. The Authority shall charge the maker of each loan it
guarantees an annual premium of ¥2% to 2% of the principal
obligation outstanding. The operations of the Authority are
financed by a loan guaranty fund into \vhich shall be deposited appropriations made by the Commonwealth, loan
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guaranty premiums and all other receipts of the Authority.
Loans guaranteed by the Authority shall not be deemed to
constitute a debt of the Commonwealth or of any political
subdivision thereof or a pledge of the faith or credit of the
Common,vealth or any political subdivision, but all loan
guarantees and other expenses of the Authority are payable
solely from the loan guaranty fund.
IV.
Item 676.1 of Chapter 719 of the Acts of the General Assembly of 1966 (being the Appropriation Act for the biennium
commencing July 1, 1966, and ending June 30, 1968) appropriated from the general fund of the State Treasury the
sum of $2500 for the first year of the biennium to cover expenses of the Authority. This appropriation has been carried
forward to the second year of the bienniun1 as an unexpended
balance.

Your petitioner has been notified in writing by the I1onorable Sidney C. Day, Jr., Comptroller of Virginia, that he
entertains doubt respecting the constitutionality of the Act
and that he 'vill refuse to issue any 'varrants for payment
of expenses of the Authority out of the $2500 appropriation
1nade by said Ite1n 676.1 until the questions raised in such
Jetter have been finaUy adjudicated by this Court. A copy
of the letter from the Cmnptroller is attaclwd hereto as Exhibit "A" and made a part hereof.

·vr.
The specific questions raised by the Comptroller of Virginia
are as follows:
(1) Does the guarantee by the Virginia Industrial Building Authority of loans of private persons, associations or
corporations for construction of industrial facilities to further
industrial expansion in the State pursuant to Chapter 689
of the Acts of the General Asse1nbly of Virginia of 1966 constitute a proper public purpose'
(2) Do the provisions of Chapter 689 of the Acts of the
General Assetnbly of ·virginia of 1966 authorizing the Virginia Industrial Building Authority to guarantee a portion
of loans of private persons, associations or corporations for
construction of industrial facHities to further industrial ex-
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pansion in the State violate the provision of Section 185 of
the Constitution of Virginia that "neither the credit of the
State, nor of any county, city or town, shall be directly or
indirectly, under any device or pretense whatsoever, granted
to or in aid of any person, association or corporation"1
(3) Do the provisions of Chapter 689 of the Acts of the
General Assembly of Virginia of 1966 authorizing the Virginia Industrial Building Authority to guarantee a portion
of loans of private persons, associations or corporations for
construction of industrial facilities to further industrial expansion in the State violate the provision of Section 185 of the
Constitution of Virginia that the State shall not "subscribe
to or becon1e interested in the stock or obligations of any
company, association, or corporation, for the purpose of aiding
in the construction or Inaintenance of its work"~
( 4) Do the provisions of Chapter 689 of the Acts of the
General Asse1nbly of Virginia of 1966 authorizing the Virginia Industrial Building Authority to guarantee a portion of
loans of private persons, associations or corporations for
construction of industrial facilities to further industrial expansion in the State violate the provision of Section 185 of
the Constitution of Virginia that the State shall not "become
a party to or hecmne interested in any works of internal
improvement, except public roads and public parks, or engage
in carrying on any such 'vork" Y
VII.
The letter from the Comptroller of Virginia to your petitioner constitutes sufficient grounds for this Court to exercise jurisdiction in this case and to consider and determine
all questions raised in said letter or in this petition or in
respondent's answer, such jurisdiction being expressly conferred by Code Section 8-714.
VIII.
Your petitioner believes and--"so- avers that Chapter 689 of
the Acts of the General Ass~mJjly~ ·of Virginia of 1966 is a
valid enactment by the General As_sembly and is not in violation of Section 185 or any other. provision of the Constitution
of Virginia, that all po,vers and duties delegated to the
Authority are in all respects valid and constitutional enactments of the General Assembly of Virginia and that question
1 raised by the Comptroller of Virginia should be answered
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in the affirmative and questions 2, 3 and 4 should be answered
in the negative.
Wherefore; your petitioner files this petition and prays
that this Court will consider and determine all questions raised
or to be raised in this proceeding and 'vill adjudge that
Chapter 689 of the Acts of the General Assembly of Virginia
of 1966 is not in violation of any provision of the Constitution
of Virginia, that the powers of the Virginia Industrial Building Authority are in all r~spects valid and constitutional and
that each of the questions enumerated in paragraph VI of this
petition be answered in the manner herein requested; and your
petitioner further prays that Sidney C. Day, Jr., Comptroller
of Virginia, be made a party defendant to this petition and
required to answer the same; and that a writ of mandamus
be issued by this Court directed to the said Sidney C. Day,
Jr., Comptroller of Virginia, requiring him to issue warrants
upon the State Treasury for payment of such amounts as
may be authorized by vouchers of the Virginia Industrial
Building Authority out of appropriations made by the General Assembly of Virginia for its expenses.
ROBERT Y. BUTTON, Attorney
General of Virginia
By R. D. MciLWAINE, III
First Assistant Attorney General
State of Virginia,
City of Richmond, to-wit:
This day personally appeared before me, Lillian P. Cersley,
a Notary Public in. and for the city aforesaid, in the State
of Virginia, R. D. Mcilwaine, III, who stated on oath that
he is the First Assistant Attorney General of Virginia, that
he is authorized to make this affidavit and that the matters
and things stated in the foregoing petition are true to the best
of his knowledge, information and belief.
My commission expires: August 16, 1971
Given under my hand this 23rd day of August, 1967.
LILLIAN P. CERSLEY
Notary Public

•

•

•

•

•
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COMMONWEALTH OF VIRGINIA
Sidney C. Day, Jr.
Office of the Comptroller
Comptroller
P. 0. Box 6-N
Richmond 15, Va.
C. P. Miller, Jr.
Asst. Comptroller
.August 18, 1967
The Honorable Robert Y. Button
.Attorney General of Virginia
Richmond, Virginia
Dear Mr. Button:
Chapter 689 of the .Acts of the General .Assembly of Virginia of 1966 (the .Act) created the Virginia Indp~trial Building .Authority (the .Authority). The Act authorizes the .Authority to guarantee up to 40% of the principal amount of
loans to pay the cost of industrial facilities as a means of
stimulating the economy of the State by pro:n;toting .the location of new industry and the expansion of existing industry
in the State. It appears from the Act that such lo~s can be,
and undoubtedly will be, those of private persons, associations or corporations.
Item 676.1 of Chapter 719 of the Acts of the General .Assembly of Virginia of 1966 appropriated for the first year
of the biennium the sum of $2500 from the general fund of
the State Treasury to the .Authority for its miscellaneous
expenses. This appropriation has been carried forward to the·
second year of the biennium as an unexpended balance.
Although no den1and has been made for disbursement of
money, I entertain such doubts respecting the constitutionality
of the Act for the reasons indicated in the questions set out
belo'v that I do not feel it would be proper or safe to make
any payments pursuant to such appropriation. Therefore,
in accordance with the provisions of Section 8-714 of the
Code of Virginia, I hereby notify yon that I shall refuse to
honor vouchers from the .Authority and issue warrants for
payment of its expenses out of the appropriation of $2500
until there has been a final adjudication by the Supreme
Conrt of Appeals of Virginia determining all the questions
which I have raised herein, as well as any questions that may
be raised in a petition filed by you pertaining thereto.
My questions are :
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1. Does the guarantee by the Virginia Industrial Building
Authority of loans of private persons, associations or corporations for construction of industrial facilities to further
industrial expansion in the State pursuant to Chapter 689 of
the Acts of the General Assentbly of Virginia of 196() constitute a proper public purpose f
2. Do the provisions of Chapter 689 of the Acts of the
General Assembly of Virginia of 1966 authorizing the ·virginia Industrial Building Authority to guarantee a portion
of loans of private persons, associations or corporations for
construction of industrial facilities to further industrial expansion in the State violate the proYision of Section 185 of the
Constitution of Virginia that "neither the credit of the State,
nor of any county, city or town, shall be directly or indirectly,
under any device or pretense whatsoever, granted to or in
aid of. any person, association or corporation"?
3. Do the provisions of Chapter 689 of the Acts of the
General Assmnbly of Virginia of 19()6 authorizing the Virginia Industrial Building Authority to guarantee a portion
of loans of private persons, associations or corporations for
construction of industrial facilities to further industrial expansion· in· the State violate the provisions of Section 185
of the Constitution of Virginia that the State shall not "subscribe to or become interested in the stock or obligations of
any company, association, or corporation, for the purpose
of aiding in the construction or Inaintenance of its 'vork"f
4. Do the provisions of Chapter 689 of the Acts of the
General Assembly of Virginia of 1966 authorizing the ·virginia Industrial Building Authority to guarantee a portion of
loans of private persons, associations or corporations for
construction of industrial facilities to further industrial expansion in the State violate the provision of Section 185 of
the Constitution of Virginia that the State shall not "beco1ne
a party to or become interested in any works of internal
improvement, except public roads and public parks, or engage in carrying on any such work"?
Yours very truly,
Sidney C. Day, Jr.
Comptroller

•

•

•

ANSWER
Respondent Sidney C. Day, Jr., Comptroller of Virginia,
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for ans\ver to the petition for writ of 1nandamus filed against
hun by Robert Y. Button, Attorney General of Virginia,
seeking to require hiin to issue warrants upon the State
Treasury under the Virginia Industrial Building Authority
Act says the following, to-wit:
1. The factual allegations of Paragraphs I, II, III, IV and
V are true, but the conclusions of law are denied.
2. The four questions of la\v previously raised by respondent Comptroller are set forth cqrrectly in Paragraph VI.
Respondent Cmnptrol1er raises in addition the following
questions:
( 5) Are the supposed public purposes of the Act defined
\vith proper certainty and definiteness?
(6) Is the delegation to the Virginia Industrial Building
Authority of the power to determine that an industrial project is in furtherance of public purposes an unconstitutional
delegation of power for the vagueness and inadequacy of the
standards set forth to guide the Authority in exercising its
power?
3. The allegations of Paragraph VII, asserting the jurisdiction of this Court, are correct.
4. The allegations of Paragrap~1 VIII, being conclusions
of law favorable to petitioner, are denied.
SIDNEY C. DAY, JR.
Comptroller of Virginia,
Respondent
STATE OF VIRGINIA,
CITY OF RICHMOND, to-wit:
Subscribed and S\\Torn to before me this 22 day of September, 1967.
G. P. MULLINS, JR.
Notary Public
My commission expires: Jan.13, 1968.
William C. Worthington
900 Plaza One
Norfolk, Virginia 23510
I certify that a copy of the foregoing ans\ver was mailed
to the attorneys :for petitioner this 25th day of September,
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1967.

WILLIAM C. WORTHINGTON

H. G. T.

Reed. 9-26-67

•

•
STIPULATION

The parties hereto, by cotuisel, stipulate as follows:
1.. The Record shall consist of the following:
(a) Notice of Application for Writ of 1J1andamus.
(b) Petition for Writ of lJ!landamus, 'vith attached exhibit.
(c) The order of the Court entered herein on September
8, 1967.

(d) Answer.
(e) This Stipulation.
2. The entire Record shall be printed.
3. The time for filing briefs· shall be as follows:
(a) Petitioner's opening brief-by October 16,1967.
(b) Respondent's brief-by November 15,1967.
(c) Petitioner's reply brief, if any-by November 24, 1967.
4. Oral argument is hereby requested.
Dated September 29, 1967.
ROBERT Y. BUTTON
Attorney General of Virginia
By HARRY FRAZIER, III
Special Counsel
SIDNEY C. DAY, JR.
Comptroller of Virginia
By WILLIAM C. WORTHINGTON
Counsel
Reed. 10-2-67.

H. G. T.

•

•

•

•

•

•

A Copy-Teste:
Howard G. Turner, Clerk.
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