NOTICE TO COU NSEL

This case probably will be called at the session of court
to be held
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 7561

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Monday the 5th day of October, 1970.
S & vV MOTOR LINES, INC., AND
ROGER DA\TID BIAS,

Plaintiffs in error,

against

ESTHER W. BAYLISS, ADMINISTRATHIX
OF THE ESTATE OF JULIAN MARTIN
BAYLISS, DECEASED,
Defendant in error.

From the Circuit Court of Frederick County
Elliott Marshall, Judge

Upon the petition of S & W Motor Lines, Inc., and Roger
David Bias a writ of error and supersedeas is awarded them
to a judgment rendered by the Circuit Court of Frederick
County on the lOth day of March, 1970, in a certain motion
fo.r judgment then therein depending, wherein Esther W. Bayliss, Administratrix of the estate of Julian Martin Bayliss,
deceased, was plaintiff and the petitioners were defendants;
upon the petitioners, or some one for them, entering into bond
with sufficient security before the clerk of the said court below in the penalty of $29,000, with condition as the law
directs.
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Esther W. Bayliss, duly qualified administratri.-..:: of Julian
Martin Bayliss, Deceased, P laintiff herein, her eby moves the
Circuit Court of Frederick County, Virginia, for a judgment and an award of execution against S & W Motor Lines,
Inc. and Roger David Bias, Defendants herein, jointly and
severally, for the wrongful death of Julian Martin Bayliss,
in the sum of Fifty Thousand Dollars ($50,000.00) for this,
to-wit:
1. That on or about the 16th day of December, 1967, at approximately 12 :05 A. M., about one and one-tenth miles north
of the City Limits of the City of Winchester, Virginia, on
U. S. Route #522 in the Coun ty of Frederick, Virginia, the
decedent, J ulian Martin Bayliss, was operating a 1952 Chevrolet antomobile northwardly and westwarcUy upon
page 2 r said Highway, and that at the same time and place,
the Defendant, Roger David Bias, individually and
as agent, servant, employee and representative of S & W
Motor Lines, Inc., was ope.rating a 1962 I nternational tractor
and 1966 Strick trailer attached ther eto, in a southwardly
and eastwardly direction on said Highway and collided
head-on in the lane of traffic of the decedent.
2. That as a result of said collision, the said Julian :Martin
Bayliss received serious injlUies from which he died almost
immediately.
3. That at that said time and place, it was the duty of the
Defendants, to-wit: S & W Motor Lines, I nc., owner of said
vehicle, and Roger David Bias, operator of said vehicle, individually and as agent, ser vant, employee and r epresentative of S & \V Motor Lines, Inc., to operate said motor vehicle on the right-hand side of said Highway at a speed not
in excess of twenty-five (25) miles p er hour ; to keep said
vehicle under proper control at all times and not to follow
too closely or within one hundred (100) feet of other vehicles
proceeding in the same direction; to anticipate that the
operator of the motor vehicle which he was following might
or would apply his brakes and slow down his speed at any
time, and more particularly in the area designated as "construction area"; to be able to stop o.r turn to the right or left
to avoid striking the automobile which the decedent was
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operating; to keep a proper lookout at all times ; to drive
said vehicle with properly adjusted brakes, and to operate
said motor vehicle with care and caution and to anticipate
the use of the Highway by other motor vehicles including
that of the decedent.
page 3 r 4. That notwithstanding the said duties, the Def endants failed to use such care and caution and
did suddenly r ecklessly, carelessly and negligently, turn said
truck and trailer from the right-hand side of said Highway
which was the proper side of the Highway f or the Defendants, and from behind an automobile and trailer which at that
time was being driven and operated in a southeastwardly
direction immediately in front of the Def endants, over and
on to the left-hand side of said Highway directly in the path
and immediatel y in front of the automobile of the decedent;
that said turn was made v.-rithout r egard to traffic lawfully
proceeding ove.r and upon the Defendants' left side of the
Highway ; that such turn was made in a reckless, dangerous
and negligent manner and with disregard of the safety, life
and limb of the decedent, who was then and there operating
his motor vehicle in said left-hand lane of the Highway, or
decedent's right-hand lane of said Highway, that the Defendants failed to keep a proper lookou t; filed to have properly
adjusted brakes; that they followed too closely behind the
vehicle proceeding immediately in front of them, and that
they exceeded the speed limit designated for the area in which
they were driving, to-wit: 25 miles per hour, and which was
further designated a s a "construction area."
5. That the Defendants struck and collided with the vehicle owned and operated by the decedent, who was thrown
with great violence against the interior of said automobile
and was wounded, injured severely and died as a xesult of
said injuries.
G. That the decedent left sur viving him a widow, Esther
W. Bayliss, 47 year s of age, and three childr en,
page 4 r to-wit : a daughter, married and twenty-one (21)
years of age; a daughter, Carolyn Bayliss, 15
years of age; and a son, Dennis Bayliss, 8 years of age.
·w herefore, the Plaintiff moves said Court fo1· a judgment
against the Defendants in the sum of F ifty Thousand Dollars ($50,000.00).

•

•

Filed in the Clerk's Office the 20 day of June, 1969
T este :
George B. Whitacr e, Clerk

4

page 11

Supreme Court of Appeals of Virginia

•

•

•

•

•

•

•

•

•

•

~

Defendants assert the following grounds of defense:
1. They admit the two vehicles collided as described in
the motion for judgment on the date and hour set forth in
the motion for judgment about one and one tenth miles north
of Winchester on Route #522; Julian Martin Bayliss was
operating the Chevxolet car and that the defendant, Bias,
was operating the truck as the agent, servant, and employee
of defendant, S & W Motor Lines, in the directions alleged but
they deny the r emaining allegations of paragraph 1. Not
being advised as to the due qualification of the plaintiff,
they neither admit nor deny that allegation.
2. They are not advised as to the truth of the allegations
of Paragraph 2 and therefore call fo.r strict proof thereof.
3. They deny they had the duties set forth in Paragraph
3 insofar as plaintiff's decedent was concerned or that the
speed limit was as alleged therein.
page 12 ~ 4. They deny they violated any of the duties
set forth in paragraph 4.
5. They admit th e vehicles collided but they are not advised of the truth of the balance of the averments in paragraph 5 and the.r efore deny them.
6. They are not advised as to the truth of the averments
of paragraph 6 and therefore deny them.
7. They deny that plaintiff is entitled to a judgment in
the sum of $50,000 or in any other amount against this defendant.

•

•

•

•

•

The defendants say that even if they were guilty of negligence which is again denied, plaintiff's decedent was g1.1ilty
of contributory negligence resulting in his death in that he:
1. Operated his motor vehicle while under the influ ence of
intoxicants.
2. Failed to keep proper lookout fo.r vehicles in the road
ahead of him.
3. Failed to keep his vehicle under proper control.
4. Failed to have adequate or properly adjnsted brakes.
5. Operated his vehicle to the left of the center line of the
highway prior to the collision.
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6. Exceeded the lawful speed limit immediately prior to
the accident.
7. Exceeded the reasonable speed limit immediately prior
to the accident and all this was a contributing proximate
cause of the collision.

page 13
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Pursuant to Section 8-111.1 and Rule 4 :11 of the Virginia
Code, defendants request admission within 10 days hereof by
plaintiff of the gem:riness of the following document and of
the truth of the following matter s of fact set forth herein:
1. The blood test r eport of the State Medical Examiner
which showed that the decedent's blood had an alcoholic content of .35 per cent at the time of his death.
2. That he was under the influence of alcohol at the time
of the accident .resulting in his death.
3. That such intoxication was a proximate contributing
cause of the collision resulting in his death .

•

•

•

•

•

Filed in the Office of the Clerk of the Circuit Court for
Frederick County, Va. This 16th Day July 1969.
George B. Whitacre, Clerk.
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OBJECTION TO REQUEST FOR ADMISSIONS
Comes now the plaintiff and objects to the request for admission s filed in this case for the following reasons :
(1) That no r elevant documents wer e described in and exhibits with the .request deliver ed to the plaintiff.
(2) That the defendant has not obtained leave of Court
to obtain his answer to request for admissions within ten
(10) days.
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(3) That the request for admissions is of controverdict
facts.
Respectfully submitted,
Esther Vlf. Bayliss, Administratri..-x:
of the Estate of Julian Martin Bayliss,
Deceased
By J. A. Massie, Jr.
her Attorney

•

•

•

•

•

Filed in the Office of the Clerk of the Circuit Court for
FTederick County, Va. This 31st. Day Jtliy 1969.
George B. Whitacre, Clerk

page 20
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AFFIDAVIT
Commonwealth of Virginia
County of Frederick, To-wit :
I, Joseph A. Massie, Jr., Attorney for the plaintiff, in
answer to the request for admissions filed by the defendants,
say as follows :
(1) That the delay in following the same i.8 two-fold-first,
the pleadings of the defendant were not thoroughly read
when received; no copy of a blood test was attached to the
copy delivered to the plaintiff's attorney until on o.r about
July 21, 1969; and that the plaintiff did not have a report
by the State Medical Examiner of the decedent's alcoholic
blood cotmt until a copy was delivered by the defendant's
attorney to him.
(2) That the plaintiff does not lmow the truth
page 21 ~ or falsity of the decedent's alcoholi.c blood level
at the time of his death, and alleges that the evidence of the same is not admissible and therefore denies the
same.
(3) That the plaintiff deni.es that the decedent was under
the influence of alcohol at the time of the accident r esulting
in his death.
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(4) That such intoxicating condition was a pr oximate contributing cause r esulting in his death.
Joseph A. Massie, Jr.
Taken, snbscribed and sworn to befo.re me in my State and
County aforesaid, this 31st day of July, 1969.
My commission expires F ebruary 17, 1971.
Mary W. Albaugh
Notary Public
Filed in the Office of the Clerk of the Circuit Court for
Frederick Cotmty, Va. This 31 day July 1969.
George B. Whitacre, Clerk

•

•

•

•

•
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•

•

page 22 ~

ORDER

•

•

•

This 1st day of August, 1969, came all parties by counsel
and the court heard argument.
Upon mature consideration the court doth:
1. Sustain the demurrer filed and the plaintiff duly objected and accepted.
2. By agreement of the parties, hold that r equest No. 1
of the r equest fo r admissions is taken as admitted but requests No. 2 and 3 are denied.
3. Set this case for trial before a civil venire on October
9, 1969.
E nter:
E lliott Mar shall

•

•

•

•

•
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STIPULATION
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It is stipulated between Counsel that :

•

•

•

•

•

2. A p er son who has an alcoholic blood content of .35 per
cent by weight is under the influence of alcoholic intoxicants.

•

•

•

•

•

Joseph A. Massie, Jr.
Henry H. Whiting
Filed in the Office of the Clerk of the Circuit Court for
Frederick County, Va. This 8 Day Oct. 1969.
Ann C. Reely, Dep. Clerk.

•
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I NSTRUCTION NO. 1

The Court instructs the jury that a verdict must not be
based upon surmise, conj ecture ox sympathy for either of the
parties, but must be based solely upon the evidence and the
instructions of the Court.
Granted
E. M.
page 35

r

INSTRUCTION NO. 2

The Court instructs the jury that "negligence" is the
failure to do what a reasonable and prudent person would
ordinarily have done under the circumstances of the situation, or doing what such a person would not have done under
the existing cir cumstances.

S & W Motor Lines, Inc., et al. v. Bayliss, etc.
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INSTRUCTION NO. 3

The Court instructs the jury that "reasonable care" or
"ordinary care" is a relative term, and varies with the nature and character of the situation to which it is applied.
The amount or deg.r ee of diligence and caution which is necessary to constitute reasonable or ordinary care depends upon
the circumstances and the particular surroundings of each
specific case. The test is that degree of care which an ordinarily prudent person would exe.rcise under the same or
similar circumstances to avoid injury to another.
page 37

r

INSTRUCTION NO. 4

The Court instructs the jury that the term "greater weight
of the evidence" does not necessarily mean the greater number of witnesses. It is that evidence which is most convincing and satisfactory to the minds of the jury. The testimony
of one witness in whom the jury has confidence may constitute the greater weight of the evidence.
page 38

r

INSTRUCTION NO. 5

The Court instructs the jury that the mere fact that there
has been an accident and that as a result thereof the plaintiff's decedent, Julian M. Bayliss, was killed, does not of
itself entitle the plaintiff to r ecover . In order to recover
against the defendant the burden is upon the plaintiff to
prove by the greater weight of the evidence that Mr. Bias
was guilty of negligence and that any such negligence "\vas
a proximate cause of the collision.
And if the jury are uncertain as to whether any such
negligence has been thus proven by the evidence, or if you
believe that it is just as probable that the defendant was
not guilty of any such negligence as it is that he was, then
your verdict shall be for the defendant.
Granted
E.M.
page 39

r

I NSTRUCTION NO. 6

The Court instructs the jury that whe.re the defendant
r elies upon contributory negligence of driving on the wrong
side of the road by the Mr. Bayliss as a defense, such contributory negligence is not presumed but the burden is upon
the defendant to pr ove by the greater weight of the evidence
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that Mr. Bayliss was guilty of such negligence and that any
such negligence proximately contributed to cause its damages;
and unless the defendant thus proves the existence of such
negligence or unless any such negligence appears from the
plaintiff's own evidence or can be fairly inferred from all
the circumstances of the case, then you cannot find Mr. Bayliss g uilty of contributory negligence.
And if the jury ar e uncertain as to whether Mr. Bayliss
was guilty of contxibutory negligence, or if you believe that
it is just as probable that the plaintiff was not guilty of any
such negligence as it is that he was, then you cannot :find the
MT. Bayliss guilty of contributory negligence.
Granted
E.M.
page 40

~

INSTRUCTION NO. 7

The Court instructs the jury that even though you may
believe from the greater weight of the evidence that the
defendant was guilty of negligence which was a proximate
cause of the collision, nevertheless if you further believe
from the greater ·w eight of the evidence that the plaintiff's
decedent, Julian M. Bayliss, also was guilty of negligence
proximately contributing to cause the collision, then neither
can recover.
The law does not undertake to apportion or balance negligence of the parties where bot h are at fault in order to ascertain which one is more at fault, but the plaintiff is barred
from .recovery if plaintiff's decedent was guilty of any negligence which contributed in any efficient degree to cause the
collision.
Granted
E.M.
page 41

~

INSTRUCTION NO. 8

The Court instructs the jury that it is the duty of the
driver of a motor vehicle to exercise ordinary care not to
follow another motor vehicle more closely than is reasonable
and prudent, having due .regard to the speed of both vehicles
and the traffic upon, and conditions of, the highway at the
time.
And if you believe from the greater weight of the evidence
that Mr. Bias failed to exercise ordinary care in the performance of the foregoing duty, then he was negligent; and
if you further believe from such evidence that any such n egli-
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gence was a proximate cause of the collision, then, 1mless Mr.
Bayliss was guilty of negligence which proximately contributed to cause the collision, you shall :find your verdict in
favor of the plaintiff.
Granted
E.M.
page 42 ~

INSTRUCTION NO. 8a

The Court instructs the jury that it is the duty of the
operator of a motor vehicle to exercise ordinary care:
1. To keep a proper lookout;
2. To keep his vehicle under proper control ;
3. To operate his vehicle at a r easonable speed under the
circumstances and traffic conditions then and there existing
r egardless of any posted speed limit.
And if you beli eve from the gr eater weight of the evidence
that :Mr. Bias failed to exercise ordinary care in the performance of any one or more of the foregoing duties, then he
was negligent; and if you further believe from such evidence
that any such negligence was a proximate cau se of the collision, then, unless :Mr. Bayliss was guilty of negligence which
proximately contributed to cause the collision, you shall :find
your ver dict in favor of the plaintiff.
Granted
E. M .
page 43

~

INSTRUCTION NO. 9

The Court instructs th e jury that if you believe from the
greater weight of the evidence that Mr. Bias was on the
wrong side of the road at the time of the collision, this fact
raises a prima f acie pr esumption that he was negligent. This
presumption does not shift the burden resting upon the plaintiff to prove by the gr eater weight of the evidence that the
defendant was negligent but it does shift to the defendant
the burden of producing evidence in r easonable explanation
that the presence of his vehicle on the wrong side of the .r oad
was due to something other than negligence on his part .
. And if npon all the evidence you believe from the greater
weight thereof that th e defendant vvas negligent, and that
any such negligence was a proximate cause of the collision,
then, unless Mr. Bayliss was guilty of negligence which proxi-
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mately contributed to cause the collision, you shall find your
verdict in favor of the plaintiff.
Granted
E. M.
page 44

~

INSTRUCTION NO. 10

If the jury believe from the evidence that Mr. Bias, without negligence on his part, was confronted with a sudden
emergency, then he was not r equired to exercise the same
good judgment in such sudden emergency which would have
been required of him in the absence of such sudden emergency; and in such a situation Mr. Bias cannot be held liable
for any error in judgment on his part in any such sudden
emergency if you believe from the evidence that he exercised
such judgment as an ordinarily p.rudent person would have
exercised in the same or similar circumstances.
If you believe from the evidence that Mr. Bias, without
fault on his part and in an effort to avoid a collision drove
his tractor to the left side of the highway because of a sudden emergency created by Mr. Bayliss' being in the southbound lane as defendant's truck approached, and that Mr.
Bias acted as a pexson of ordinary prudence would have
acted under the same circumstances, then in so doing Mr.
Bias was not guilty of any negligence even though his choice
of action was not the wisest course and actually caused the
collision and death of Mr. Bayliss, and you cannot find a
verdict in favor of the plaintiff.

Granted
E.M.
page 45

~

INSTRUCTION NO. lOa

The Court instructs the jury that in order to rely upon
the defense of sudden emergency, the party relying on such
defense must himself have been free from negligence in b.ringing about such sudden emergency; therefore if you believe
from the evidence that the defendant was confronted by a
sudden emergency but that he was guilty of negligence which
brought about the emergency, then the defendant cannot rely
upon any such sudden emergency as a defense.
Granted
E.M.

S & W Motor Lines, Inc., et al. v. Bayliss, etc.
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INSTRUCTION NO. 11

The Court instructs the jury that the plaintiff's decedent,
Julian M. Bayliss, was driving his car at the time of the
collision while under the influence of intoxicants and he was
guilty of negligence as a matter of law and if you further
believe from the greater weight of the evidence that such
negligence was a proximate contributing cause of the collision then you must r eturn a verdict for the defendant on
the Bayliss claim.
Granted
E.M.
page 47

~

INSTRUCTION NO. 12

The Court instructs the jury that even though the plaintiff's decedent was under the influence of intoxicants nevertheless, such negligence would not bar recovery by the plaintiff unless the jury find from the greater weight of the
evidence that the same was a proximate cause of the collision.
Granted
E. M.
page 48

~

INSTRUCTION NO. 13

The Court instructs the jury that if you find from the
greater weight of evidence that Mr. Bayliss's car was to his
left of the centerline of the highway within 100 feet of the
point of collision, then he was guilty of negligence which was
a proximate cause of the collision and the plaintiff cannot
r ecover on her claim and t he defendant, S & W Motor Lines
can recover on its claim unless you find f rom the greater
weight of the evidence that Mr. Bias was guilty of negligence,
which was a contributing proximate cause of the collision.
Granted
E .M.
page 49

~

INSTRUCTION NO. 14

The Court instructs the jury that if from the evidence
and the other instructions of the Court you :find your verdict in favor of the plaintiff, you may award such damages
as to you may seem fair and just, not to exceed the sum of
Fo.rty Thousand Dollars ($40,000.00), and in assessing the
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damages you may ascer tain the same with r eference to the
following:
1. The pecuniary loss, if any, sustained by Judith Marie
Bayliss Elsea, daughter; Carolyn Lee Bayliss, daughter;
Dennis Martin Bayliss, son, and Esther W. Bayliss, widow,
fL'cing such sum with reference to the probable earnings of
the deceased fo r the duration of his life expectancy if he had
not been killed and in view of his health, age, business capacity and experience.
2. Compensation for loss of th e decedent's care, attention
and society to Judith Marie Bayliss E lsea, daughter;
Carolyn Lee Bayliss, daughter; Dennis Martin Bayliss, son,
and Esther W. Bayliss, widow.
3. Such further sum as you many deem fair and just by
way of solace and comfort to his daughter, Judith Marie
Bayliss Elsea; his daughter, Carolyn Lee Bayliss; his son,
Dennis Martin Bayliss, and his widow, Esther W.
page 50 ~ Bayliss, for the sorrow, suffering and mental
anguish occasioned to each of them by his death.
And the jury may, in its discretion if it sees :fit, make such
allocation of the sum awarded as it deems proper between the
following survivors of the deceased : Judith Marie Bayliss
Elsea, daughter; Carolyn Lee Bayliss, daughter; Dennis
Martin Bayliss, son, and Esther W. Bayliss, widow.
Granted
E.M.
page 51

~

INSTRUCTION NO. 15

The Court instructs the jury that pursuant to the statutes
of Virginia, the life expectancy of a male person beyond his
age of 45 years is 26.9 years.
Granted
E . M.

•
page 53

•

•

•

•

~

We the Jury :find Mr. Bias guilty of negligence.
vV c find a faiT sum of $25,000 for damages be
award to Mrs. Bayliss.
George J . Semples
Foreman

•

•

•

•

•
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ORDER

•

•

•

•

On the 9th day of October, 1969, came the Plaintiff, in
person and by her attorney, and also came the Defendants,
in person and by their attorney, pursuant to an order previously entered in this case setting the same for trial this
day.
Whereupon, the jury was called, sworn and examined by
the Court and found to be duly qualified, 'vithout objection
or exception by the parties to this case, whereupon, the
parties to this case each struck three veniremen leaving
seven to try the issues joined between the parties, and they
were duly sworn by the Clerk.
·whereupon, the Court and jury heard opening statements
of the attorneys and heard evidence on behalf of the Plaintiff, who rested her case.
Wher eupon, the attorney for the Defendants moved the
Court to strike the evidence of the Plaintiff, and the Court
heard argument, ther eupon, it was Adjudged, Order ed and
Decr eed that the motion be, and it hereby is denied, whereupon, the Defendants rested their case.
Whereupon, the Com t duly instructed the jury as to the
law in the case, and both parties duly objected and excepted to the refusing, amending, and granting
page 58 ~ of certain instructions, said grounds agreed to be
dictated into the r ecord at a later date, and the
Court and jury heard fin al arguments on behalf of the parties, and the jury retired to the jury room, taking with them
the written instructions and exhibits in tl1e case, and after
due deliberation, they r etluned to the Court and informed
the Court that they had arrived at their verdict, which was
as follows:
"We, the jury, find Mr. Bias guilty of negligence.
We feel a fair sum of $25,000.00 for damages to be the
amount to be awarded to Mrs. Bayliss.
"George J. Sempeles"
Wher eupon, without objection, it was Adjudged and
Ordered that the verdict be recorded as returned by the
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jury, whereupon, the Court then dismissed the jtuy from
further attendance upon the case, and the Defendants, by
counsel, moved the Court to set aside the verdict as contrary
to the law and the evidence and without evidence to support
it and because of error of the Court in overruling objections
of the Defendants to certain evidence and refusing amending and granting certain instructions of the Defendants,
and in overruling Defendants' motion to strike Plaintiffs'
evidence.
Whereupon, without obj ection, it is Adjudged, Ordered and
Decreed the the motions of the Defendants be, and the same
are her eby set for argument before this Court on the 27th
day of October, 1969, at 11:00 A.M.
And this case is continued upon the docket.
Enter this 23Td day of F ebruary, 1970.
Robert K. Woltz
Judge

page 61
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FINAL ORDER

On the 27th of October, 1969 came all parties by counsel
and the Court heard argument upon the motion to set aside
the verdict and the objections and exceptions to the instructions which are now noted herewith as: (1) Instruction No.
6 should have included driving under the influence as one of
the grounds of contributory negligence; (2) Instruction No.
6 c.reated a jury issue as to whether the plaintiff's decedent's
being on the wrong side of the road was a proximate contributing cause of the collision when, in fact, he would have
been guilty of contributory negligence as a matter of law
if be had been on the wrong side of the road; and ( 3) Instruction No. 9 cr eated an issue of proximate contributing
cause as to plaintiff's decedent being on the wrong side of
the road when it was a matter of law for decision by the
Court if the Jury found that he was on the wrong side of the
road.
After argument of counsel and consideration of the authorities submitted, the Court took some time to deliberate
upon the matter and, after consideration, cloth now adjudge,
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order and decree that said motion to set aside the verdict:
page '62 ~
(1) for crrox of the Court in admitting evidence of decedent's statutory beneficiaries :financial condition after his death; (2) As contrary to the law
and the evidence and without evidence to support it; ( 3)
Because of error of the Court in over-ruling defendants'
objections to instructions; (4) For errox in over-ruling defendants' motions to strike plaintiff's evidence because of (a)
its failure to show negligence on the part of defendants and
(b) it showed contributory n egligence a matter of law are
all overruled and the Court doth order that judgment do
enter upon the ver dict and that the plaintiff do have and
recove.r a judgment of and from the defendants in the sum
of Twenty-Five Thousand Dollars ($25,000.00) ·with interest
from October 9, 1969 and her costs in this behalf expended
to all which defendants duly objected and excepted.
Defendants having indicated their intention to apply to
the Supreme Court of Appeals for a writ of Error, upon
their motion the Court doth suspend execution upon this
judgment provided that the defendants or someone for them
shall post a suspending bond conditioned according to law,
with corporate surety in the sum of Twenty-Seven Thousand
Dollars and shall prosecute their petition for a Writ of Error
in accordance with the statute in such case made and provided.
Enter this :final judgment this tenth day of March, 1970.
Elliott Marshall
Judge

page 65
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NOTICE OF APPEAL
and
ASSIGNMENTS OF ERROR

•

•

•

•

•

NOTICE OF APPEAL
Defendants herewith give Notice of Appeal of the :final
order of March 10, 1970 in the above matter.
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ASSIGNMENTS OF ERRO l{
The Court erred in :

1. Admitting evidence of the financial condition of the

statutory beneficiaries' after decendent's death.
2. Failing to include driving under the influence as one
of the grounds of contributory negligence in Instruction No.

6.

3. Submitting to the Jury the issue as to whether the
P laintiff's decedent's being on his left side of the road was a
proximate contributing cause of the collision in Instruction
No. 6.
4. Failing to sustain Defendant's Motion to Strike Plaintiff's Evidence and enter Summary Judgment because of its
failure to show negligence on the part of Defendants.
5. Failing to sustain Defendants' Motion to Strike P laintiff's Evidence and enter Summary Judgment because it
showed contributory negligence on the part of the P laintiff's
page 66 r Decedent as a matter of law.

S & W Motor Lines, Inc.
Roger W. Bias
By Henry Whiting
Counsel
Filed in the Office of the Clerk of the Circuit Court for
Frederick County, Va. This 26th Day March 1970.
Ann C. Reely, Dep. Clerk.
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Before:
Honorable Elliott Marshall, Judge
APPEARANCES :
Joseph A. Massie, Jr., Esq.
Massie & Snarr
31 South Braddock Street
Winchester, Virginia, on
behalf of plaintiff

•
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H enry H. Whiting, Esq.,
Kuykendall and Whiting
20 South Cameron Street
Wincheste.r, Virginia, on
behalf of defendants

•
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Whereupon, ROGER BIAS, was called as a witness on behalf of the defendant and, being :first
duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
By Mr. Massie:
Q. State your name.
A. Roger Bias.
Q. In 1967, on December the 15 and 16, where was your
home1
A. Greensboro, North Carolina.
Q. Were you employed at that time?
A. Yes sir.
Q. By whom?
A. S & vV Motor Lines.
Q. Were you operating a truck fo.r them m Frederick
County at that time 1
A. Yes sir, I was.
Q. Wl1at kind of a truck was that?
A. International.
Q. Was that a truck International tractor t ruck?
A. Yes sir.
Q. And were you pulling a trailer 1
A. Yes sir.
Q. \Vhat kind of a trailer were you pulling?
A. Strick.
Q. What's that sir?
A. Strick.
Q. ·what was the length of the overall two vehicles 1
A. Fifty :five feet.
page 2 ~ Q. Were you prior to the collision following
another vehicle 7
A. Yes sir, I was.
Q. Wllere did you first see that vehicle?
A. Well, back over on the four lanes, after you get off
the four lanes coming into town, I passed him and then he
passed me back over on the hill.
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Q. Was it on this side of the hill where Nain is~
A. No, sir. It was north of here, further north.
Q. You know where you came into the construciion zone~
A. Yes, sir.
Q. Thel'e was a sign saying construction~
A. Yes sir.
Q. And a speed limit?
A. Yes sir, that's before you get to the construction.
Q. Just before you get to that construction zone1
A. Yes sir.
Q. You followed him then through the construction zone 1
A. Yes sir, I did.
Q. How close were you to him ~
A. Oh, 70 or 80 feet behind him.
Q. Now you came to this bridge you were following and
did you have your headlights on.
A. Of course, it was nightime.
Q. Yeah, they were on 1
A. Yes sir.
page 3 r Q. This cab, what you call it, where you sit and
operate the truck, do you lmow how high that is
above the, the seat is above ground 1
A. Do you want an estimate~
Q. Yes, give me an estimate.
·· A. Sitting down or standing on the ground looking at the
seat1
Q. No, the seat itselH

Mr. Whiting: I think I'm going to have to object to that.
That's capable of proof.
The Court: Yes, that would be capable of proof.
Q. All right, it does set conside1·ably above the seat of a
car, does it not1
A. Yes, sir.
Q. And y ou can look out over the top of the cars on the
highway1
A. Yes, sir.
Q. And you were looking out over the top of this car with
a trailer in front of you 1
A. Yes sir, I was.
Q. Were there any p eople in that car 1
A. Yes, sir.
Q. Approximately, how many1
A. About 4.
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Q. Wl1at types of people? Were they adults?

A. Well, yes sir. Man and woman and two children.
Q. Where was the man and the woman 1

A. The man he was driving and the woman was m the
right seat.
page 4 ~ Q. Wl1ere were the children 1
A. In the back.
Q. And they were hauling what kind of a trailer?
A. U-Haul Trailer-small one; it wasn't a large one.
Q. You could see over the top of it into the back of the
carY
A. U-huJ1.
Q. Did you see Mr. Bayliss, as he came up the two northbound lanes and cut ac.r oss the cross over?
A. Yes, sir. I saw him when he came into the cross over itself. The man who was driving.
Q. Then he started pulling off the road 1
A. It more or less all happened at the same time.
Q. He put on his brakes when he started off to the right?
A. Yes, sir.
Q. At that time, what did you dof
A. I applied my brakes.
Q. At the same time he did 1
A . Yes, sir.
Q. How did you apply them 1 Push them r eal hard?
A. Yes, sir.
Q. Push them and they didn't start dragging your truck?
A. No, sir.
Q. And then?
A. I applied my brakes and, well, see at the same time the
gentleman in front of me, he applied his brakes, at
page 5 ~ that same time. Mr. Bayliss was already in the
process of coming in our lane and he was moving
to the right.
Q. All right, was moving to your right 1
A. He was coming in front of me, he was coming over into
our lane and Mr. Chernosowski, he was already in the procedure of leaving the road.
Q. He bad put his brakes on 1 You could see his car begin
to slow down 1
A. Of course.
Q. And you started coming up on him ?
A. No, I saw his brakes went on, my brakes went on at the
same time, as soon as I saw his, I applied mine.
Q. Well, his applied actually before yours did 1
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A. Oh, yes sir.
Q. And when you saw him apply his brakes, his car started
to slow up and go to the xighU
A. That's right sir.
Q. And then you applied your brakes?
A. No, sir, when he applied his brakes as soon as he applied his brakes my brakes were applied. As soon as his
lights carne on I applied my brakes.
Q. All right now, he pulled off to the rightf
A. Yes, sir.
Q. Why didn't you pull to the right ?
A. Well sir, Mr. Bayliss was in front of me.
Q. Well, he was in front of the other car too then f
A. No, sir, he was not.
Q. In other words he came around the other car 7
page 6 ~ A. More less at an angle. He almost caught the
side of it.
Q. He got behind the other car then f
A. Yes, sir, he come in.
Q. When he got over across the center line of that r oad
he got, he was behind, the other car had gone on f
A. Well he'd done moved to the right. He moved away
fr om it.
Q. Now, why didn't you go to the .right¥
A. Mr. Bayliss was in front of me.
Q. Is that what you told the officed
A. Yes, sir.
Q. :May I refresh your memory for a rnornent1 Do you remember talking to the officer after the accident at the scene
of the accident1
A. Yes, sir, I do.
Q. Do you recall telling T rooper Sheetz that the reason
you went to the left was to avoid hitting the car and the
trailer as you felt if you followed them, that is the car and
trailer, you would overtake them and nm into their r ear end
and that they had a family with them?
A. Yes, I did.
Q. But you didn't tell him the reason you just told us then f
A. Yes, I also told him to avoid both vehicles.
Q. Actually you were worried that your truck wouldn't stop
and would hit this car and trailer, isn't it ?
A. I lmew my truck wouldn't stop.
page 7 ~ Q. You knew?
A. Yes, I did. That is it wouldn't stop in time to
avoid hitting the car and trailer·; to avoid hitting Mr. Bay-
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liss; I knew my truck wouldn't stop to avoid hitting Mr.
Bayliss.
Q. You knew it wouldn't stop to avoid hitting this car and
trailed
A. No sir, I couldn't stop to avoid hitting either car, when
I saw the incident, wh en I saw it, I lmew I couldn't keep from
hitting either one of them regardless if I proceeded in the
same direction.
Q. And you say you were going how fasU
A. 25 miles an hour.
Q. How do you know that1
A. Because I looked at my speedometer prior at almost at
the crest of the hill and we didn't speed up or nothing.
Q. Do you know how far back that was 1
A. After we come under the bridge.
Q. The cr est of the hill is on the west of the bridge.
A. Well, there before you come to the bridge.
Q. At th e top of the curve then 1
A. No, right at the crest of the hill.
.
Q. I s that where there is a curve right there at the cresU
A . Yes.
Q. Actually, that was when you last looked at your speedometer '
A. Yes sir.
Q. They didn't have any brakes on the front wheels of this
truck did y ou.
page 8 ~ A. No, sir it wasn't built to have brakes on it.
Q. Now was this truck built so that when you
stepped on the brake, the trailer wheels would also start
braking?
A. Yes, sir they come on first.
Q. The trailer wheels come on first 1
A. Yes, sir they come on first.
Q. How hard do you press it then the tractor wheels 1
A. Yes sir, well, its more or less just a simultaneous thing,
the valve operates it and goes to the trailer first to pull your
load and just.
Q. In other words the trailer is what starts making the
skid marks, the braking and then the tractor stops it.
A. Yes, sir.
Q. vVhen your truck hit the Bayliss car, were you aware
wher e the Bayliss car was 1
A. Yes, sir.
Q. You knew exactly the position it was in Y
A. Yes, sir.
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Q. May I r efresh your memoxy and see if you didn't make
this statement to the trooper. You did not know in what
position the Bayliss car was when he hit. You were going
off the road to your left. Didn't you make that statementf
A. Yes, I did.
Q. All right and you didn't know wher e he was~
A. Yes sir, I did. I kn ew he was in front of me.
Q. Why did you make that statement 7
A. Because the way you said it there, I misunderstood
what you meant because the man was in f ront of
page 9 r me and like I said, I made my turn to the left to
avoid.
Q. You didn't know actually the position when you struck
him 1
A. I knew where I was at.
Q. Didn't you tell the T.rooper you didn't know his position 'vhen you struck hin1 7

Mr. Whiting : If the Court please. I don't see any inconsistency in the statement. :Mr. Massie is now trying to say
some position in r elation to the truck but he just said position and he said the position was in front of him. That's
all Mr. Massie asked him to begin with.
The Court: Would you r epeat the question, Mr. Massie 1
Q. I a sked him if he knew where the Bayliss car was
when he struck him and he said yes he did.
A. I knew I was in the other lane.

Mr. Massie: I said the Bayliss car, and he said yes he did.
Mr. Whiting: And he answe.red it was in front of him.
Mr. Massie : So then that was before the collision. So then
I asked him if he didn't make this statement to the Trooper
that he didn't know what position he was when he struck
him.
Th e Court : Who was, Bayliss 1
Mr. Massie: That's right. He first said he was in front
of him when he struck hin1, then I asked him to r efr esh his
memory as to what he told the Trooper when he struck it
and it conflicts with.
Mr. ·whiting: I don't see a conflict in that. I
page 10 r don't think yon inquired what position in relation to what. Mr. Massie's question was so broad
and ambiguous I don't see how you can answer that.
The Court: Are you quoting the Trooper exactly1

S & W Motor Lines, Inc., et al. v. Bayliss, etc.

25

Roge1· Bias

Mr. Massie : I am quoting exactly what he said to the
Trooper, exactly what he said to the Trooper.
The Court : Exactly 1
:Mr. :Massie: Exactly, first of all let me clear this again.
First of all I asked him the question-"Do you know in
what position the Bayliss car was when he struck, when he
struck him ¥" He said yes, he did. And so t han I said now
may I refresh your memory 7 Didn't you tell the officer that
you did not know in what position he was when you struck
him1
The Court : You can answer that question yes or no.
A. Yes, I told the officer that.
Q. What distance did Mr. Bayliss come up the road m

front of you 1
A. How much of a distance 1
Q. Yeah, how far 1
A. I couldn't tell you, I just ]mow he was coming at me.
Q. You just saw some lights 1
A. Ycs sir, he was in my lane coming toward me. As far
as estimating distance I wouldn't know.
Q. Was he all the way in your lane or part of the way 7
A. Three-fourths of his car was in my lane.
Q. But you don't know how long he was there or the distance he traveled in that lane.
p age 11 ~ A. Well, I had already applied my br ake, like I
said and I saw the man was there. I stayed in my
lane as long as possible. I seen that he was coming toward
me and he wasn't making any effort to get back over, so I
went to the left lane.
Q. But you didn't apply the brakes because he was partly
in yom lane but because the vehicle in f ront of you applied
his brakes, wasn't it 7 I sn't that it ~
A. Well, yes.
Q. So when you saw the other guy put his brakes on you
put your s on but it wasn't becau se of Bayliss but because of
the car in front of you 7
A. No, sir, because the man put his brakes on and because
Mr. Bayliss was coming over in the lane.
Q. Regardless of why he put his on, you put yours on
because he did 7
A. I put my brakes on because Mr. Bayliss was coming
over in the lane and of course the man in f ront of me was
going to put his brakes on too.
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What gear did you have this truck m when you put
brakes on ~
Eighth gear.
How many gears are there 1
Ten.
vVhat the speed in the eighth gead
Maximum is 40 MPH.
Can you go any faster than 40 miles per hour 1
No, sir.
Q. That's on a straight and level road 1
page 12 ~ A. Yes, sir on a straight and level road.
Q. It will go fast er down hill in that gead
A. No sir, You just turn so many RPM's and it's geared
for that and that's all it will go.
Q. The traffic on the road as you were proceeding down
south prior to the collision 1
A. No, sir.
Q. Did you see any traffic on the northbound coming toward you as you approached the scene of the collision 1
A. No, sir.
Q. The inter section sign before you came to the intersection of Fox Drive or Route 7.
A. You mean the street that comes in by the Atlantic Service Station ? You mean the inte.rsection sign ?
Q. Yes, did y ou see it 1
A. No, sir.
Q. You didn't pay any attention to it ~
A. No sir, I didn't.
Q. You ]mow the little island there at that inter section
with the stop sign on it?
A. On Fox Drive ?
Q. Yes.
A. No, sir.
Q. Did you see the three driveways going into the Atlantic
Service Station ?
A. No, sir I knew the service station had driveways but
I payed no attention to those.
page 13 r Q. You paid no attention to thos e ~
A. No sir because I was not intending to go in
the service station.
Q. How old wer e you when this collision occurred V
A. 26.
Q. You were 26 years old 1
A. Yes sir, I'll be almost 28 in May.
Q. Do you recall telling the officer that you were 251/2?

Q.
your
A.
Q.
A.
Q.
A.
Q.
A.

S & W Motor Lines, Inc., et al. v. Bayliss, etc.
T~·oope~-

27

D. A. Sheetz

A. Well.
Mr. Whiting: What in the world is the materiality of this,
your Honor '
The Court : I don't see it.
Mr. Massie: I object to the colloguy between counsel and
the court and.
Mr. Whiting: Your Honor, I made an objection.
The Court : Objection is sustained.
Mr. Massie: Exception noted.
CROSS-EXAMINATION
By Mr. ·w hiting:
Q. Mr. Bias, as I understand it, you applied your brakes
because you saw Bayliss in your lane at the same time you
saw the other fellow applying his brakes.
A. Yes, sir, but they both happened at the same ...
Q. How much time did you have from the time y ou noted
this car going over in your lane and the time of the collision 1
A. Not over 2 seconds.
page 14 ~
Q. Mr. Bias, I hand you a photograph which is
the picture of your truck, does that show the
damage to the right front to your truck.
A. Yes sir.
Q. vVas your bumper bent ?
A. Yes sir.
Q. Does that show the damage and how it was bent?
A. Yes, sir.
Q. Can you describe the angle that that bumper took after
it was damaged 1
A. \Vell, you can see it's turned and the bumper is turned
at almost a 90 decree angle. Of course the front axle is moved
back but the bumper and ever ything is right in front of the
tire.
(Whereupon, the witness retired from the stand.)
TROOPER D. A. SHEETZ, was called as a witness on
behalf of the plaintiff and, being first duly sworn, was examined and testified as follows:
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DIRECT EXAMINATION

By Mr. Massie :
Q. Trooper Sheetz, are you a member of the Virginia State
Police ~

A. Yes, sir.
Q. Did you investigate a collision between a truck driven
by Roger Bias and owned by S & \¥ Moto.r Lines and Mr.
J ulian Bayliss on the 16th of December, 1967.
A. Yes, sir.
Q. Where did that collision take place 1
page 15 r A. Approximately one and 1/10 miles north of
the limits of Winchester on Route 522.
Q. Do you lmow where the roadway knov;rn as Fox Drive
intersects 5221
A. Yes, sir.
Q. Where was it in relation to thaU
A. Approximately 1/ 10 of a mile south of that intersection.
Q. Is the.re an Atlantic Service Station there on the corner
of the intersection 1
A. Yes, sir.
Q. Is that just to the south of Fox Drive adjoining Fox
Drive ~

A. Yes, sir.
Q. And is it to the west of 522 ~
A. Yes, sir.
Q. And how many driveways does it have?
A. Two in the front facing 522.
Q. I s there any islands or curbing along there 1
A. Yes, sir, there is cur bing on the northern edge of the
driveway and then there is an island in the centex and
then curbing on the south edge of the driveway.
Q. Just to the north of the north driveway is the intersection of Fox Drive 1
A. Yes, sir.
Q. So you've got Fox Drive and two driveways and curbing in between all, Fox Drive and the two driveways 1
A. Yes, sir.
page 16 r Q. How wide are the driveways of the service
station 1
A. At the oute.r edge next to Route 522 approximately
73 feet from the island to island.
Q. That's fo r each of the driveways 1
A. Yes, sir.
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Q. Now, what is the width of the shoulder of the road
from the island curbing the island to the edge of the hard
surface of the southbound lane?
A. Approximately 8 feet 3 inches.
Q. Is that paved in there 1
A. Yes, sir.
Q. So the service station is paved all the way out to the
highway7
A. Yes, sir.
Q. To the hard surface part7
A. Yes, sir.
Q. Now south of the service station lies what kind of a
roadway or shoulder do you have7
A. You have a graveled shoulder.
Q. And how wide is that?
A. Approximately 8 feet.
Q. What time do you learn of this collision 1
A. At approximately 12 :15 a.m.
Q. \Vher e wer e you at the time 1
A. Ncar the vVest Virginia line on Route 522.
Q. And did you proceed directly to the scene 1
A. Yes, sir.
Q. About what time did you arrive 7
page 17 r A. Approximately 12:45 a.m.
Q. Now did you measure the width of the two
southbound lanes and no.rmally the southbound lanes of 522
to the location of the accident7
A. Yes, sir.
Q. \iVhat did you get for that?
A. The lanes are approximately 11 feet wide each portion
of the lane was possibly 20 feet total.
Q. Did you see any vehicles there 1
A. Yes, sir.
Q. ·what vehicles did you find 1
A. ·when I arrived at the scene there was a 1962 Internation Tractor Trailer and a 52 Chevrolet Sedan.
Q. Where was the sedan located ?
A. The sedan was approximate center of the southbound
lane headed south on a slight angle.
Q. And the tractor trailer7
A. It was on the left side of the highway partially off
the highway on an angle.
Q. And is there any embanlrment there where it was located?
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A. There was an embankment on the left side of the southbound lane.
Q. And where was the tractor trailer in relation to that
embankment 1
A. It was headed on an angle from the hard surface to
the embankment on the shoulder.
Q. Did it hit the imbanlcment at all ?
page 18 ~ A. I don't recall whether the embankment, the
dirt showed the marks whe.re the wheels of the
truck skidded after it carne off the hard surface.
Q. Now did you find any wheel marks or what would appear to be tire marks leading up to the wheels of the truck.
A. Yes.
(A photograph was shown to the witness by Mr. Massie.)

Q. Is this the embankment that you are talking about?
A. Yes, sir.
Q. And did the truck come up to rest against the embankment1
A. Yes, sir.
Q. Now, in this photog.r aph; are there; is a dark spot
ther e and another one over here. Can you iden tify those
two1
A. Yes, sir. This is a deep gouge mark here and then the
other mark domes around in a semi-circle.
Q. I s that this road here ?
A. Yes, sir.
Q. The tire marks that you speak of gomg up to the,
which wheels did they go up to 1
A. The rear wheels of the tractox.
Q. Not the trailer 1
A. No.
Q. Is this the only set of marks left by that truck ?
A. Yes sir.
Q. This is a view looking from south to northward in the
southbound lanes which shows the front of the Bayliss vehicle and the tractor trailer. Now those marks
page 19 ~ you are speaking of in this photograph, point out
which wheels are front of the dig marks. Do
you know which set of wheels made those marks 1
A. No, sir.
Q. Identify No. 9 photograph, can you identify it?
A. That's another view l ooking from the south northward
and just shows part of the service station area here and
the Bayliss vehicle and the tractor trailer.
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Q. Now I'll show you exhibit No. 10 and ask you to identify
that.
A. This is another view from the north, looking at the
tracto.r trailer, Bayliss's car and the crossover, plus a reflector and a sign with the word construction on it.
Q. Where was the other car with the U-Haul trailer when
you arrived ~
A. Just north of this sign.
Q. Parked over here 1
A. Yes, sir.
Q. I'll show you photograph No. 11 and ask you to identify
that.
A. Photograph taken from the south looking no.rth in the
front of the Bayliss vehicle and shows portions of the tractor
trailer.
Q. This is the damaged area of the front end, is on the
right. Is that right?
A. Yes, sir.
Q. Now I'll show you photograph No. 12 and ask you to
identify that.
A. This is a picture of the tractor trailer showpage 20 ~ ing the damaged poxtion of the truck.
Q. Did you measure the length of the tire marks
left by one set of the, of the tractor.
A. Yes, sir, I paced the marks.
Q. How long were they 7
A. About 22 paces.
Q. And how long is each pace 7
A. About 3 feet.
Q. That would make it approximately 66 feet 1
A. Yes, sir.
Q. How far was the Bayliss vehicle from the gouged mark
in the highway7
A. I don't have a measurment.
Q. Do you know how far it was from the r ear end of the
traile.r ? How far was it from any distance of the tractor and
trailer?
A. I made a measurement from the left rear corner of the
Bayliss to the tandum wheels of the tractor.
Q. How far was that approximately?
A. 12 feet.
Q. In photograph No. 7 I refer you to the right rear panel
wheels of that truck and this mark here in that road the
lighter mark, what is that?
A. It appears to be the gouge mark.
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Q. In other words the r ear wheels of this truck came direct on or near the gouge marks on the highway as you have
identified in this other photograph.
A. It appears to be.
page 21 r Q. you say you measured the distance from
this car ove.r to these wheels'
A. Yes, sir, approximately 12 feet.
Q. Now, were they straight or on an angle 1
A. In other words, the ca r was a little in fron t of the rear
truck.
Q. Do you know how much in front 1
A. No, sir.
Q. You said that there were marks left by the car pulling
the trailer ~
A. Yes, sir.
Q. Did you measure those marks and locate them on the
highway ?
A. Yes sir, they were on the right side of the southbound
lane and went off on an angle to the right approximately
23 paces and.
Q. Her e is a photograph, I don't think these others could
reveal that and I ask you if you can identify this photograph ~

A. Yes sir. This is one of the group that I took the morning af ter the crash in the daylight hours.
Q. Now, there a re some marks here on the highway in the
southbound lane. Could you identify those?
A. Those wer e the marks in t he southbound lane leading
to the right.
Q. Did you locate the marks of the automobile with the
center of the driveway of the service station 1
A . Approximately the center of the driveway.
page 22 ~ Q. They started in the center of the driveway.
All right, now, where did the tire marks of the
t ruck start in r elation to that southern driveway?
A. Approxima tely the same location. It came in the other
direction.
Q. In other words, the car started off to the right and the
truck started in an arc to the left?
A. Yes, sir.
Q. And opposite the southern drivewayY
A . Yes, sir.
Q. ·what's the distance between the two driveways of the
filling station 1
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A. There's a .ramp, island, between the two driveways
which is approximately 29 feet across the front.
Q. So you've got driveways of 73 feet and an island of 27
feet, right 1
A. Twenty-nine.
Q. Twenty-nine 1
A. Yes, sir.
Q. Did you talk to Mr. Bias at the scene of the collision 1
A. Yes, sir.

•
page 23

r

•

•

•

•

Q. All right, did Mr. Bias make any statement
to you as to why he swung his to the left of the

highway ?
A. Yes, sir .
Q. What did he say 1
A. He advised that he was headed south and he observed
the other vehicle come out of the northbound lane and that
it came right on across the centerline of the southbound land
and that the car in front of him got out of the way by going
onto the shoulder and that the other vehicle then came up
his lane and he swung to the left but was unable to get
away from it.
Q. Did he say to you, mention .. .
Mr. Whiting: I object to him leading the witness. I don't
think he ought to lead his witness on a thing like this.
Q. All right, was there any mention made of him about
the vehicle in front of him~
A. Yes, sir, he advised that he observed this vehicle prior
to reaching the scene of the crash and that it had a family
in it and that he went to the left rather than the right because of that vehicle being in that position.
Q. Because of what vehicle now ?
A. The vehicle with the family which went off to the right.
Q. V\Thy was he concerned about that vehicle? Did he make
any statement about thaU
A. Yes, sir, because he advised me he didn't want to collide
with them. He was aware that there was a family in the
car.
page 24 r Q. Did he say whether or not he knew the position of the Bayliss vehicle at the time he struck
iU
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A. He advised that he did not know the exact position
because of the cab of the tractor.
CROSS-EXAMINATION
By Mr. Whiting :
Q. Trooper Sheetz, these are some of the other photographs which you took, aren't they?
A. Yes, sir.
.
Q. Now, this picture, Trooper Sheet~, 1s one t~1at shows
the view noxth, toward the top of the hill, proceeding out of
Winchester, does it not ?
A. Yes, sir.
Q. And that shows the cutover, does it noU
A. Yes, sir.
Mr. Whiting: All right, sir. I ask leave to put that in as
Defendant's Exhibit A.
Q. Now, Trooper Sheetz, I'm handing you another photograph and this was taken south of the scene of the accident,
looking north, up the road, does it noU
A. Yes, sir.
Q. And that shows you the Atlantic station, does it not1
A. Yes, sir.
Q. On the right and Fox Drive~
A. Yes, sir.
Q. I believe it also has in the center of that picture, the
tire marks which were made by these vehicles, does it not7
A . I think, yes, sir.
page 25 ~ Q. Now, would you get up there and show that
to the jury, please. You can take a pencil. Just
show it in relation to that cutover.
A. (Directed to the jury) This is the crossover, and this
is the south-bound lane, and the Atlantic station driveway.
The tractor trailer was in this area and the other lodged
right in this area, the car over the trailer. This is looking
north, taken from the south, facing north of the crossover
where the traffic went over into this .. . swe.r ved to the right.

Mr. "Whiting: I'll ask leave to introduce that as Defendant's
Exhibit B.
Q. Now, Trooper Sheetz, I'm handing you now the Defendant's Exhibit C, and I'll ask you if that doesn't show the lane
south, taken from position looking just about to the cutover?
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A. Yes.
Q. And that also shows the marks, does it noU
A. Yes, sir.
Q. It shows the gouge mark. I s that the sort of white
mark, there~
A. Yes, sir.
Q. Show that to the jury and show them the truck marks
and the car marks.
A. (Directed to the jury) These marks wer e made by the
truck and the other marks was made, as you can see. The
other car swung around here on the road.
Q. Now the last one I'm going to hand you is
page 26 ~ Defendant's .l£xhibit .. . see if that isn't a close up.
Now, the last one I'm going to show you is Defendant's Exhibit E and I'll ask you if that isn't a picture
taken with th e camera headed back toward Winchester and
it shows the tire marks looking south toward Winchester , the
truck, does it not1
A. Yes, sir.
Q. All right, show that to the jury .

•

•

•

•

•

CECIL BAYLISS, was called as a witness on behalf of
the plaintiff and, being first duly sworn, was examined and
testified as follows :
DIRECT EXAMINATION
By :Mr. Massie :
Q. vVhere do you live 1
A. 213 Baker Street.
Q. Is that in the City of Winchester , Virginia 1
page 27 ~ A. Yes, sir.
Q. vVhat is your occupation 1
A. Shop foreman, B & M Chevrolet.
Q. How long have you been so employed 1
A. Twenty years.
Q. Mr. Bayliss, are you related to the decedent, Julian
:M. Bayliss 1
A. Yes, sir.
Q. \iVhat relation.
A. Brother.
Q. After you learned of this collision, the injuries which he
received and of which he died, did you go to the scene of the
collision ?
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A. I went the next day.
Q. You went out the next day1
A. Yes, sir.
Q. I'll show you some photographs her e. Inspect the scene
that's shown in that photograph and this black ma rk, did
you see it in the surface of the road there~
A. Yes, sir.
Q. Did you also see this one he.re, Photograph D, and I
ask you if you also recognize that photograph of that scene
and t hat mark Y
A. Yes, sir.
Q. No. 13, can you also identify the gouge mark in that
photograph ?
A. Yes, sir, ver y easy.
Q. All right, will you tell the jury what ... Hold
page 28 ~ t hat photograph up. This is No. 13. Will you point
out that gouge mark to them. I s this it right
there, that white mark on the road 1 And would you tell them
that this photograph here ...
A. H ere's the gouge mark.
Q. Did you notice this gouge mark here 1
A. Yes, sir.
Q. Did you make a measurement from that gouge mark as
shown in No. D down to this crossover her e where that car
is coming through Y
A. Yes, sir, I did.
Q. Did you go the beginning of it, or the center of it, or to
the far side of i t.
A . I went from directly across to t he shoulder.
Q. Did you measure here 1
A. I measured right to the shoulder.
Q. I'm not interested in that. Did you measure the distance ... Let me ask you this: From this gouge mark, down
to the crossover 1
A. I did.
Q. All right, did you measure to the center of the crossover or to what sort ...
A. To the cente.r of the crossover.
Q. All right, what measurement did you come up with in
distance?
A. I came up with 33 steps or 99 feet. I stepped off about
3 foot to a step.
Q. All right. Did you notice any marks, these two marks
that were out there in the southbound lane, here, did you
see those two marks?
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page 29

~

A. Yes, sir.
Q. Did you measure the distance that those

marks traveled past, coming directly across the road from
the gouge mark, did you measure the distance down the gouge
marld
A. Yes, sir.
Q. What was that distance ?
A. The gouge mark was 6 steps or 20 feet, the gouge mark.
Q. You mean the tracks went down that far1 The marks
of this . . . that you're talking about . . .
A. U-Haul, U-Haul trailer.
Q. All right, now, it extended, you say, 20 feet past the,
south from the gouge mark1
A. Yes, sir.
Q. In their lane of traffic 1
A. That's right.
Q. Right immediately aftex this collision to the scene.
A. Well, the first time was the day afterwards. I went
over and went directly across where the gouge mark were
and I watched the cars come around, you lmow, come
around ...
Q. Is this cars traveling in what direction 1
Mr. Whiting: I object to that. None of that going to be
the ...
The Court: Objection sustained. The cars that he saw go
around, strike that from the evidence.
Q. All right, let me ask you this, did you notice the rough
surface condition of this crossover, the1·e 1

page 30

~

A. Yes, sir, you mean the blacktop through
there, you mean?
Q. Yeah, where they ... this crossover ...

Mr. Whiting: How would that be material, Your Honort
I'm going to object to that.
The Court: Objection over.ruled.
Q. All right, sir, was it rough coming across through there1
A. Yes, sir, it's pretty rough through there.
Q. The Bayliss vehicle the next day, did you look at it1
A. I looked at it the same day that I looked at the markings on the road, which was on a Sunday.
Q. Is that the vehicle you looked at1
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A. Yes, sir.
Q. Did you examine the front end of that vehicle~
A. Yes, sir.
Q. Did you find anything on the front end, foreign substance, or anything like that1
A. I found where the front bumper had been broken and
gouged into hard surface. It still had pieces of rock, gravel
and tar on the bumper.
Q. The width of the wheels of that car of your brothers.
A. It was about G foot 7 inches.
Q. ·w hat is the width of the vehicle's, the motor vehicle's,
car's, that is, do they have a standard width, except fox the
Pontiacs?
page 31 r A. K o, they vary a good bit. It depends on the
size tires and so fo rth.
Q. llow much would the variance be?
hlr. ·whiting: Now, I object to this.
The Court: Objection sustained.
Q. All right. Now this width of the wheels of your brother's car, what does that measure from, inside, middle or outside of the tires 1
A. The outside.
Q. The outside of the tires 1
A. Yes, sir.
Q. Did the vehicle extend out beyond thaU Did the fendexs
and so forth extend beyond the car~
A. Yes, sir.
Q. Is that true with the average automobile?
A. All automobiles.

:Mr. W11iting : How is this admissible or material ?
The Court : I think the measurement between the fender's
should be the measurements.
:Mr. ·w hiting: That's right.
Th e Court: What is the measurement between the fenders?
A. I'm not sure, Judge.
Mr. ·whiting : Well, then I move to exclude . . .
A. Cars with different widths. They run up around ...
The Court: Somebody can find that out. Surely you can
measure between the fenders.
A. I don't know what the specifications is on that.
Q. All right.
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Mr. W11iting: I move to exclude all of this line
of testimony, Your Honor.
The Court: Motion denied.
Mr. Massie: I believe that's all the questions I have to ask.

•

•

•

•

•

ESTHER BAYLISS, was called as a witness on behalf of
the plaintiff and, being first duly sworn, was examined and
testified as follows:
DIRECT EXAMINATION
By Mr. Massie :
Q. Mrs. Bayliss, are you the widow of Julian M. Bayliss 1
A. Yes, I am.
Q. How old are you 1
A. Forty-nine.

•

•

Q. How long had he been so employed 1
A. From August of '65 up to the time of his
death, last August.
Q. Where did he work before that ?
A. Copenhaver's Furniture.
Q. How many children did you and Mr. Bayliss have?
A. Three.
Q. What were the names and ages of those children 1
A. Judith, 23 next month, and Carolyn, 17, and a little boy
10, Dennis.
Q. That's their ages now?
A. Yes.
Q. So the little boy would be about 8 years old .. .
A. Eight year s old, you mean at the time of the . . .
Q. The time of the accident?
A. Oh, yes, eight, :fifteen and twenty-one.
Q. Where were these children living at that time 1
A. vVell, the two youngest were livin$ with me and the
oldest was living over in Pine Grove, this s1de of Bluemont.
Q. Was she married 1
A. Yes, she was .
Q. Did she have any children at the time1
A. She had two.
Q. Did you all own your home 7

page 33

~
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A. No, sir.
Q. Where did you live?
A. Out in Old Bethel Church Road. It belonged to my
brother. We rented f rom him.
Q. Did you pay r ent for this prope1·ty1
page 34 ~ A. Yes, sir.

•

•

•

•

•

Q. After his death, where are you living?
A. Out at Albin.

M:r. Whiting: I don't see where it would be material what
happened afterwards.
The Court: Objection overruled.
Q. Where are you living1
A. Out at Albin.
Q. What kind of circumstances are you living in now Y
Mr. Whiting : I'll object to that, Your Honor. That isn 't
proper evidence.
Mr. Massie: I think this is r elevant as to the support.
Mr. W11iting : I think anything prior to his death is prefectly relevant but what's happening now is irrelevant.
The Court: I know, but this is an attempt to corroborate
the plaintiff's support in my judgment.
M:r. \¥biting: All right, let my objection run to all this line
of questioning.
The Court: Exception noted. Go ahead, Mrs. Bayliss.
A. O.K. Four room house with no outbuildings. No back
porch or nothing. Just four rooms itself and I'm pretty
crowded. No basement or attic.
Q. Do you have any running wated
page 35 ~ A. Yes, sir, I do have that.
Q. Do you have central heaU
A. No.
Q. Do you have a bath 1
A. No, and the house is awful hard to heat. It's awful
thin.
Q. Do you work anywhere 1
A. No.
Q. On what are you living?
A. On Social Security .. .
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Mr. Whiting: It's understood I'm objecting to all this, now.
My line of objection to all of this.
Q. Social Security and p ension '
A. Goverment pension, VA.

The Court: Objection is overruled. Exception noted. I
think she has a right to show that she had no other means of
support.
Q. Does the Social Security and the VA equal the amount
that he earned 7
A. Yes, sir.
Q. It does equal the amount he earned 1
A. Yes, sir, for us three it would. Now, if it was just me
and the little boy, the girl will be 18 next year, which it
won't equal.
Q. It will not equaH
A. No.
Q. Did he have VA before he was killed 1
A. What do you mean, now7
page 36 ~ Q. Did the pension you said ...
A. No, no, I just got it since the death.
Q. How much is that?
A. Seventy.
Q. Seventy what ?
A. Dollars to me.
Q. A month ?
A. Yeah.
Q. For you?
A . Around $16 a piece for the children.
Q. How much ?
A. $16 a piece for the children.
Q. $1'6.00 a piece ?
A. Yes.
Q. Is that a month 1
A. Yes.
Q. Is that the two children 1
A. Yes, sir, $16 each, yes, for two children.
Q. I s that all the money you have coming in ?
A. No, Social Secnrity.
Q. How much is that?
A. That's $84.80.
Q. A month?
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A. For each of us, yeah.
Q. And you say that is as much as his earnings before he
was killed1
A. Yes.
Q. Have you added it up 1
page 37 ~ A. Yes, I have. This adds up to $356.40, I think
that's right, and then with the wages he made
befor e, he made $320.00 a month, all except when there's five
weeks in a month, which is four times a year. That added upto $400 a month. It was $80 a week wages.
Q. Now as I understand it, you're getting $70.00 a month
pension.
A. Yes, sir.
Mr. Whiting: Plus $30 ...

Q. P lus $32.00 for the children 7
A. Yes.
Q. Plus how much Social Security?
A. $84.80 for each of us.
Q. For each of you Y
A. Yes.
Mr. 'W hiting: There are three of you, aren't the.re ~
A. Yes.
Mr. ·w hiting: $375.00 isn 't it, Mr. Massie~
:Mrs. Bayliss: $356.00
Mr. Whiting: $356.00.
Q. All right, now, Mrs. Bayliss, you say you 'll lose one of
the children when he's eighteen Y
A. Eighteen, unless she continues on in school.
Q. And then you'lllose the next one when it's eighteen 1
A. Yes.
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