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VIRGINIA:
IN THE CIRCUIT COURT OF BEDFORD COUNTY

JULY 5, 1978

THE GRAND JURY CHARGES THAT:

Oﬁ or about the 2lst day of April 1978, in the
County of Bedford, Virginia, SAMUEL ELLIS NAPPER, JR. unlawfully
and feloniously did break and enter that certain storehouse
of D. R. Crowell, T/A Crowells Sport Shop, with intent to
commit larceny of a quantity of goods and chattels therein
found, in violation of the provisions of Sections 18.2-90

and 18.2-91 of the Code of Virginia of 1950, as amended.

Deputy Sheriff W. D. Hardy, Jr.
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COMMDNWEALTH OF VIRGINIA vs. SAMUEL ELLIS NAPPER, JR.
ASS'T. COMMONWEALTH'S ATTORNEY: James W. Updike
DEFENSE ATTORNEY: Bobby Osborne

PRESIDING JUDGE: W. W. Sweeney

CHARGE: Statutory Burglary

DATE: December 8, 1978

~ COURT:
Call the case please.
CLERK:
Commonwealth against Samuel Ellis Napper, Jr. upon
an Indictment for Statutory Burglary.
COURT:

Is the Commonwealth ready, Mr. Updike?
UPDIKE:

The Commonwealth is ready, Your Honor.
COURT:

Is the defense resdy, Mr. Osborne?
OSBORNE:

Yes, Your Honor.

COURT:

Let the accused be arraigned and receive his plea.

fa" . ;Z
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2.

ARRATGNMENT

CLERK:

Samuel Ellis Napper, Jr., you stand indicted
as follows:

THE GRAND JURY CHARGES THAT:

On or about the 21st day of April 1978, in the
County of Bedford! Virginia, SAMUEL ELLIS NAPPER, JR.
" unlawfully and feloniously did break and enter that cer-
tain storehouse of D. R. Crowell, T/A Crowells 8port Shop,
with intent to commit larceny of a quantity of goods and
chattels therein found, in violation of the provisions of
Sections 18.2-90 and 18.2-91 of the Code of Virginia of
1950, as amended.

What say you? Are you guilty as charged in this in-
dictment or nct guilty?
NAPPER:

Not guilty.

QUESTIONS BY CdﬁRT OF ACCUSED
COURT:
So you are pleading not guilty? State your full
name and age.
A, Samuel Ellils Nepper, Jr. Age is twenty-seven.
Q. And do you understand what you are charged with and

the range of punishment for the offense?

.3
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A. (Inaudible) o
Q. Do you understand what you are chargéd with and the
range of punishment for the offense, that is how much
time or fine you could get? Do you understand that?
A, (Inaudible)
d¢« Do you understand that you‘are entitled to a jury
trial if you want 1t?%
A. (Inaudible) |
Q. Well, my question is do you understand that you are
entitled to one? Do you want me to try the case without
a Jury?
A (Inaudible)
Qs Does the Commonwealth consent to it, to that on a plea
of not guilty?
UPDIKEs

Yes, sir, it does.
COURT:

The Court enters 1ts consent of record to try the
case without a jury.
Q. Do you know the elements of this offense, that is what
the prosecution would have to prove to conviet you?
NAPPER3
A. (Inaudible)



Q. A1l right, are you satisfied with your lawyer?

A. (Inaudibdle)

Q. And have you decided of your own free will to plead
not guilty?

A. (Inaudible)

Q. And do you reali-e that if you are convieted that you
vould have a right of an appeal if you desire?

A« (Inaudible)

COURT

All right. That's all. Thank you. You may have
a seat. '

This Court makes a finding of fact that the de-
fendent's plea was free and voluntarily, voluntary after
consultation with competent counsel.

A1l right, Mr. Updike.

UPDIKB:

Your Honor, because of the'hour of the day the Com-
monwealth 43 willing to walve ah opening statement unless
the Court orders it.

COURT:

I certainly don't feel it is necessary, but I leave
it up to counsel.
OSBORNE:

Your Honory I have no reason to make an opening
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5.

statement. I am not sure what the theory of the case is
at this point. |
COURT s

_Al11 right.
0SBORI{BE:

I would move to separate the witnesses.
COURT: .

All right. All witnesses in the case...
UPDIKE:

Your Honor, Deputy Bill Hardy will be our first witness.
COURT:
eeodlf you'll Jﬁst step outside please, we'll call you right
back soon as we can.

All right, Mr. Hardy, come around and be sworn,
CLERKs

Do you swear that the evidence which you shall give
in the proceeding before the Coﬁrt shall be the truth, the
whole truth and nothing but the truth, so help you God?
DEPUTY HARDY:

I do.

DIRECT EXAMINATION
W. D. HARDY, JR.

BY UPDIKE:

Q. State your name please.



A. My name 1s W, D, Hardy, Jr.

Q. And vwhat is your occupation?

A. I'm Deputy Sheriff of Bedford County.

Q. and were you employed in that eapaeity on the 21st of
April of this year?

A. Yes, siry I was.

Q. Now on that particular day did you have the occasion
to go to Crowells Spopting Goods?

A. Yes, I did.

Q. Now where 1s that located?

A. It's located inside Bedford County on 460 east almost
to the countyiline.

Q. And in what particular community is it in?

p. The New London area. The address would be Route 1,
Forest, but it 1s considered in the New London area.

Q. What time of day was this when you went there?

A, Approximately, three-fifty,'three-forty, somevhere
along in there, in the morning, a. m.

Q. And why was it that you went there?

A. Recelved a call that their burglar alarm....I was at
home....received a call that the burglar alarm had been
gsounded at the bullding.

Q. And when you arrived at approximately three-fifty, what

did you see at this sporting goods shop?

r . 7
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A. Well it took me approximately five minutes to get up,’
get dressed and arrive there. I drove on fo the lot. The
front of the building is secure. I went around to the back
of the bullding and it was approximately a two and a half
to o three foot hole, square hole, cut into the tin aluminum
siding like on‘tha back of the building.

Q. And what else did you obhserve?

" A. Well, I observed the hole in the building and called
other units that were,.felt were in group and obser...told
them that there was entrance made into the building. I
stapted, tried to put my vehicle up agalnst the hole to
block it, but was unable. So I continued to, I started to
circle the building and as I did I =approaghed the front of

the buildihg.coming from the rear, and a colored subject

ran out of the, from the front of the building and ran across’

460 and I went in pursuit of him. We went across a load...
aeross the road, it's a four lane highway; we went onto the
lot of the Ruritan Club, located directly across the road.

I, we'd gone maybe thirty, forty, fifty feet into the lot of
the Ruritan Club when I caught up with him. I cut him off
with my vehicle I was driving and he turned and went back,
northbound, going back across 460. At that time he started
up about a five foot bank, gradual bank, leading up to

the travel portion of the highway. He slipped and Just about

", 8
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8.

fell going up the wet bank.
Q. Now the intruder, the person that you're deseribing
nowy he was not the defendant, Mr, Napper,_iﬁmfpitrporreet?
A. Don't believe so, no, sir.
g. &ir, going back to the bullding of Crowells Sporting
Goods Shop, I'd 1like to show you this piecture and ask you
whether or not that accurately displays and depicts the the
wall as you saw it on.that occasion?
4+ Yesy sir, 1t does. There was a hole the same size and
these boards are a chart that he put ageinst the wall.
UPDIKE:

You'd liké to see these,
COURT:

You're. putting this in as an exhibit?
UPDIKE:

Yes, Your Honor. Perhaps we should...
COURT: |

A1l right.
UPDIKE:
.+.have that marked, "Commonwealth's Exhibit No. 1."
Q. 8ir, going back to your investigation around the build-
ing, did you observe anyone else other than this particular
black individual that youe...

A. No, siry, I didn't. I never saw another subject.

¥__. 9



Q. Did you examine the 1ngide of the building?

A. Well, we went....Mr. Crowell, the owner of the shop,
pulled up while I was across the road with this gentleman
and he run back across on the north side of 460, He ar-
rived, and when the man that I was in pursuit of went
across 460 I wasn't able to make direct, or stay behind
him at that time. He went across 460 and T lost him in

" the underbrush. So Mr. Crowasll arrived and we went back
to his building,...

Q. How...

A+« +e¢+The Sporting Goods.

Q. ...how much later was it that Mr. Crowell arrived after
the time....

A. It would have been a matter of not over a minute, a
minute and a half from the time that I first observed the
hole in the back of the building 'til he arrived because

I went across the road, was in pﬁrsuit of the man and the
subject, Mr. Crowell onto the lot and the subjeet ran across
460 behind the truck. Mr. Crowell never saw him. He was
pulling on the lot when this gentleman, the one I was in
pursuit of, ran behind his pickup and into the bushes.

Q. Now what did you observe when you went back to the
building?

A. We. went back to the building at that time. We checked

40
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f;r'any other persons inside. After finding none, we
called and we waited for the rest of the}units to arrive
and called for Special Officer Mayhew to bring bloodhound
down to track the man that I had seen.

Q. Did you observe anything about the inside of the bulld-
ing that....

A. Well some of the counters were moved and some heavy

~ counters had been moved and slid out of the way. The back
door lock had been....There was a padlock oun the back door.
It had been busted oven. There was a dead bolt going in
the front door that I still don't see how anybody knocked
it open but soﬁebody hit it hard enough to spring the

dead bolt off,_and it was very little, I don't remember,
1t vas very little, 1f any, goods were actually from in-
side thie store were actually moved.

Q. Now the padlock that you deseribed, I'd like to show
you a pilcture and ask you whethér or not this accurately
Jdepiets what you saw eoncerning....

A. Yeg, sir, it doss.

Q. Another picture?

A. Yes, sir, this is....The second pieture is the remains
of the other part of the lock that was still hanging on
the door when we went tbrough the building.

10.
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Q. And th2 third picture? ‘
A. Yes, sir. 1It's the same....Thils 1s the back or single
door leading from his basiness place.
UPDIKE:

Your Honor, if we could also have these marked...
COURT:

All right.
UPDIKE:
«.sexhibits for the Cbmmonwealth.
Q. Deputy Hardy, did you have any occasion to observe
anything on the outside of the building, anything in the
immediate area?
#. Yes, sir. When Officer Mayhew arrived with the blood-
hound, we started a track on the last location that I had
definitely seen the subjeet in. The bloodhound immedlately
plcked up the trail and we went towards. the back of the
building. Well, when we went back there was a dbig mound
of fresh dirt located north, just northeast of the stora.
It wouldn't have been over forty, fifty yards, I don't be-
lieve that far, from the building. As we...the dog went
up this mound of dirt. There was indications in the dirt
of tracks, foot tracks coming down the bank. There was two

sets of nrints. They weren't...as they were loose dirt,

-
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as you can see where they had been stepped in and as the
foot had come out of 1t loose dirt had come in, and from
the sixe and shape and what little bit we could see, 1t
wag two diffesrent people's footprints on that mound of
dirt. On that mound of dirt....

O0SBORNE: |

I object. to tnis line of testimony unless they can
link these footprints up in some way as to have not been
there the day before or something of this nature, I don't
see how this testimony could be relevant.:

UFDIKE:

Your Honof, we of course have already offered testi-
nony that there was one gentleman there. We've offered
testimeony to the effect that this gentleman was not the
dafendant. We'd like to begin to establish ocur case and
begin to establish that there was more than one person
there on this occasion. We are‘quite prepared to iniro-
duce the testimony of the owner of the store and have him
testify as to whether or not he'd ever seen these foot-
marks out there or whether or not he made them, but he's
just a chain in a 1ink #n the circumstantial evidence that
we're trying to present,

OSBORNE:
Yeour Honor, it takes more than that to establish eir-

13



curstantial evidence. ‘hat we're doing now by the tes-
timony that 1is being introduced 1is introducing facts of
footprints found behind a building. Now footprints in a
mound of dirt. When were thes2 fontprints left there?
Unless they can show by some competent evidence that there
were no footprints in there pribr to this break-in, then I
feel 1like it is totally irrelevant evidence.

UPDIKE:

Your Honor, it coﬁldn't....Whether or not 1t is rele-
vant and whether or not it really pertains to the case in
hand is a decision that the Court has to make. I would re-
spectfully argué, however, that at this point we've heard
so 1ittle of the evidence that 1t 1s difficult to det~rmine
whether or not it is relevant. I would suggest that If the

evidence ecould be admitted, at the appropriate time the Court

could weigh the evidence as it always does, and determine
how much weight should be accordéd this particular bit
of evidence.
CCUET: |
The objectlon 1s overruled.
Proceed.
UPDIKE:
111 right.

13.



HARDY: .
Ae It was on this mound of dirt that we found, if my

menory serves me correctly, both of the two red axes. They

were sticking down in the dirt with the handle sticking
straight up. |

Q. Did you see anything else other than that?

A. I'm sorry. I don't remember at this time. We went
over the area. I observed them and we ecalled one of the
other officers to come and investigate that while we were
continuing on with the bloodhound.

Q. Whille you were looking =t these axes as you ecdl them,
was there anyohe else there?

A. No. The bloodhound went to that area. It was Wil-
liam Mayhéw.in front of me and I was direetly behind him,
and as he went in front of me he pointed out the axes and
the footprints, and then I stopped and looked at the foot-
prints, and as I remember correétly I stated that it was
two different sets and we hollered for somebody else to
come and investigate that area.

Q. You state that there were two different sets. Could
you tell us why it was that you thought there were two
different...

A. Well, the...

%
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15.

Q. ...made you think this?

A. +..the print came down and there weré two different
footprints. You could see just partlially of the soles of
the shoes, You could make out just little ribs and things.
Nothing that you could have preserved in this loose dirt,
but you could tell it was two different typss of of shoes
and two different people that had gone up and down this bank.
' Q. Now, sir, where 1s“this red bank of dirt in relation to
the building and 460%

A. The building is approximately forty or fifty fest off

of 460 and this red bank of mound of d1rt is approximately
forty to f£ifty feet back just northeast of the building. I
believe it is some of the dirt that they moved out when they
put the building in.

Q. And where would this pile of dirt have been in relation
to the direction in which you saw this blsck male man run?
A. Well, when he.... |

Q. (Inaudible)

A. Right. He ran directly away. When I first saw him he
was running across L4L60 away from this mound of dirt, and then
as I cut him off across the road he came back across 460 and
would have gone Just east of this mound of dirt. He

ran back, when I cut him off on the zouth, southern side of

16
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460, he ran back across again on the same side as the
building was...

Q. Are you sayéng...

A. ...to the north side of W6O.

Q. ...he was running in the opposite direction from

the dirt? |

A. Right., He was running in the opposite direction when

I originally saw him, but I turned him around on the lot

across the road and he came back across 460 towards the
general area of the dirt. 1It's a blg, open field down be-
low it and he ran in gome heavy underbrush and I just, I
couldn't see thé subject anymore and I gave up pursuit at
that time.

Q. Thank jou. I'd like to show you these three items that
we have here and ask you whether or not you've seen any of
them before?

A. They look to be the same but as I stated we...all we
did was stay there while an investigator came to get them.
I didn't...I was with the dog and was goling to follow the
bloodhound and I did not mark them or touch them until an
investigator got there.

Q. Sir, could you give us some idea of how many deputies

were in the area at this time?



A. All right. While we were there - I was the first to
arriye - Mr. Crowell came second, and in the next few
minutes we got approizmately three or four deputies from
Campbell County that had, we...our office I assume had
notified Campbell County. Three or four of their of-
ficers came ddwn. Several more of our officers came
down, and that day Mr. Jones was down and at that time as
" soon as they arrived we put them back out on the highway
keeping the roads travélled so that if there was anybody
out there that we had....We knew we had a man on foot and
we kept cars on @he road to keep him from getting in a car
~somewhere and iegving on us.

Q. Please answer any questions Mr. Osborne may have.

CROSS-BEXAMINATIOR
BY OSBORNE:
Q. Deputy, do I understand you to indiecste that you only
saw one person run from the scene when you arrived?
A. Yes, sir. When I arrived and I first time I started
to cirele the building after I first went around to the baek,
- that's when I saw one person and I only saw one person that
night leave from the area.
Q. Do I also understand you to say that you are sure that
it is not the defendant?

17.



18.

A. I...his basie clothes as I remember it being do not
fit the subject that I saw. |
Q. Did you apprehend the subjeet with that bloodhound
that night?
A. Not with the bloodhound. We later charged another sub-
Jecet with that night, well, it‘was morning before we ever
came out back from the woods, and we later did charge a
' gentleman, yes. .
Q. Did you ever try to put the bloodhound on two sepa-
~rate tralls? e
£, No, we had the bloodhound....We, I knew exactly where
the subject, wﬁen he had gone across the road, crossed.
We brought the bloodhound.over there, and I told the man'
that runs the bloodhound exactly where he crossed. The dog
vent to it and we could have crossed fifteen or twenty dif-
" ferent tracks and that dog's going to stay on that track,
and she didn't vary off. Now when we got down the woods
later you could tell where the man that we were chasing had
turned, tried making loops and he eome back on himself, and
we would have to cross ourselves and we were coming back
until we pick up the trail again, but she, nine times out
- of ten, she's going to stay on the exaet trail that she first
plcks up.
Q. In all of that searching, and how many deputies did you

19



say were out there? ' .

A. There would have been thyee or ;;ur bf us from Bed-
ford County and then there was three or four deputies

from Campbell County down in that area. They were patrol-
ling from approximately Timberlake, a mile or two down the
road, to the store and we were going a mile or two down the
road and back on 811. There was a good six or seven of us.
- Q+ And all that éearching with at least eight deputies
getting any way by this man, that subject that night?

A. I don't know that much about this gentleman. I did not

'see him on that morning. The other gentleman we charged is

the only one I had any conneection at all with. I don't know

Mr. Napper here. The first I knew about it was later in
that day.
Q. Thank you. I have no further questions.
UPDIKE:

Thank you, Deputy Hardy.

Your Honor, if we could call Mr. Crowell.
CLERK: |

- Will you raise your right hand?

Do you swear that the evidenece which you shall give
in the proceeding before the Court shall be the truth, the
whole truth andfnothing but the truth, so help you. God?

20
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20.

CROWELL:
I do.
DIRECT EXAMINATION
D. R. CROWELL
BY UPDIKE:

Q. Would you state your name for us please, sir?

A. D. R. Crowell.

Q. And your last name 1s pronounced Crow-ell, is that....
Okay, thank you, sir.

Q. And where are you employed?

A. Self employed.

Q. And where is that?

ks Crowell Brothers Construction Company and also a
sporting goods store.

Q. Now this sporting goods store that you have, where is that?
A. West of the Bedford County line, Campbell-Bedford Coun-
ty line,

Q. And 18 this in Bedford County?

A. Huh huh.

Q. Sir, I'd like to direct your attention to the ~1st

of April of this year, and ask you whether or not your

store was broken into on that occasion?

A. Yes,

21



21.

Q. When did you first become aware of 1t?

A. About three forty-five in the morniné.

Q. And how did you become awvare of it?

A. T was called by security.

Q. And when you received this eall, what did you do?

A. Got down there. Took off,‘got down there, and went
to the store.

' Q. And how much later after you received this call did
you arrive at your store?

A. Probably five, six minutes.

Q. And when you arrived what did you see about, con-
cerning your sfore?

A. 1 saw the front door open.

Q. And whén had you last seen this front door?

A. About eight o'clock the night before or the evening before.
Q. And wvhat was the condition of that door when you last
saw 1t?

A. Closed, locked.

Q. And vhat else, if anything, did you observe concern-
ing your store?

A. Later I went around to the back and saw that there'd
been a hole chopped in the back of it.

Q. Mr. Crowell, if I could show you a photograph and ask



you whether or not it accurately depicts the back of your

building as you saw 1t on that occasion? 1I'd like to show

you Commonwealth's Exhibit No. 1/

A.
Q.

Yes.

And when had you last seen this back wall of

the building?

A.
1t
Q.
A.
Q.
A,
Q.
A.

Q.

When I left about eight o'eclock I drove around and
was not like that.

And what exactly was the condition of you....

Like, 1ike new.

And how old is your building?

September of last year.

Had you given anyone permission to enter your dullding?
No, sir..

Between the closing time on April 21st and the morn-

ing of April...I mean April the 20th and the morning of
April 21s8t?

A.
Q.
A
Q.

No, sir.
Do you know the defendant, Mr. Nagper, hqre?
No, don't know him.

And when you arrived at your store who if anyone was

there at that time?

A.
Q.

Nobody right at the store.
Was there anyone in the vieinity?

R |
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A. Saw one of the deputies across the road.

Q. Did you see anybody else? |

A. No.

Q. Did you have the occasion to enter ybur store?

A, Yes,y I went in.

Q. Was there anything unusual'about the condition of

your store at that time?

A. I found an empty pistol box laying on the floor be-
hind my pistol case. A

Q. And vhere was this pistol box the last time you saw 1t?
A. Up in the shelf about three feet away from where it
vas left. |

Q. 'And when was it that you did last see it?

A. That night.

Q. Was there anything else unusual about your store?

A. No. |

Q. Did you determine if anything had been taken from

the store?

A. I couldn't determine anything. I didn't miss anything.
Q. And, sir, how many entrances are there to your store?
A. Three, three.

Q. And you mentioned the front door was open. Was there

anything unusual about the other entrance ways, doorway?



2k, .

A. The one small door in the back had the loeck busted
off from the inside and 1t was closed but you could open
it or close 1ty either way.

Q. And was this door locked when you last saw it?

A. Yes, sir. Yes, sir.

Q. 8ir, if I can show you Commonwealth's Exhibits 2, 3
and 4 and ask you yhether or not they accurately depict what
~ you saw that night?

A. Yes, that the 1ock.1aying on the floor with the blue
paint on it. That's the chaln, three-eights chain, and
the other part of the lock hanging in the chain, and this
is another pictﬁre of the door with...where the lock was
where it was struck with a blue, that's the blue paint on
it, the door.

Q. Now this blue paint shown in the picture had you ever
seen that ihere before this particular occasion?

A. No, sir. That's all gray in there.

Q. And the lock in Commonwealth's Exhibit No. 2...

A. Huh huh. .

Q. ...was that blue paint on that lock the last time
you'd seen 1t?

A. No, sir.

Q. When you saw these items, the lock and the door, how

much later was it after your arrival at the store?

3



25.

A. Ohy less than ten minutes, because I went on....

Q. Anybody else go into your store... |

A. No.

Q. ...while you were there?

A. No.

Q. Did you héve the occasion to investigate the vicinity
surrounding your gtore outside?

" A. Not except to go around to the back and look at the
hole in the wall and ﬁe did find a sledge hammer and an axe
on a dirt plle about a hundred feet....

Q. How far 1s the dirt pile from your store?

A, About a hundred feet to the right rear.

Q. And what was 1t again that you found on this dirt pile?
A. A sledge hammer, blue sledge hammer and a axe, pole axe
they call it.

Q. Sir,~1fd like to show you these two items, the sledge
hammer and an axe and ask you whether or not you've seen

either the sledge hammer or either one of these axes....

(Recording machine failed to pick up the rest of
Mr. Crowell's testimony.)
COURTs

All right, sir, just what you want to do.
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CROWELL: ,

I think I'11 leave. Go back and open my store.
COURT:

A1l right, sir.

UPDIKE:
Thank yoﬁ.
COURT: .

Thank you, Mr. Crowell.
UPDIKE:

Your Honor, if we could c¢ill State Trooper Fred Sink now.
COURTs

A1l right.

CLERK:

Do ydu.swear that the evidence which you shall give
in the proceeding before the Court shall be the truth, the
vhole truth and nothing but the truth, so help you Jod?
SINK:

Yes, sir.

 DIRECT EXAMINATION
FRED B. SINK
BY UPDIKE:
Q. Would you state your name for us pleasey ;8ir?
A. Fred B., Sink.
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Q. 4And what is your occupation?
A. Virginia State Police Officer.
Q. nd were you employed with them on April the 21st
of this year?
A. Yes, sir.
Q. And where wers you patrolling on that night?
A. Bedford County.
Q. Now on that morning 4id you have the occasion to
encounter the defendaht, Mr. Samuel Napper?
A. Yes, sir,
Q. And where wers you when you did encounter him?
A. Around héolapproximately one mile east of Big Otter River.
Q. And when you saw him could you tell us where he was in
relationship to Crowells Sporting Goods Shop?
A. Yes, sir, he was approximately three miles west from
this sporting goods placse.
Q. 3ind what time of morning was this when you saw him?
A. It was somewhere around eleven o'clock.
OSBORNE:
I didn't understand that.
SINK:
A. Eleven o'clock.
OSBORNE?

Is that a. m. or p. m.?
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SINK:

A. M.
OBBORNE:

On what day?
SINK:

On April 2lst.
UPDIKE:

" G. And if you would, sir, describe the condition that
Mr. Napper was in when you saw him,

A. He was standing alongside the highway, Route 460. I
stopped and conversed with him awhilé.

Q. And what did he look like?

A. Well you mean - his dress?

Q. Yes, uh uh.

A. Well he was...well, to put it pretty plainly, he was
pretty ragged., His trousers were torn to the extent that
he should not have even been'on the highway. His top
garments was wrinkled where it appeared to have been in
some ikind of an accident of some kind.

Q. Was he injured in any way?

A. No, sir, I could find no injuries.

Q. Did he say anything about why he was there?

A. Yes, 8ir. I asked him about that and he stated to me
that he was trying to hitchhike to Roanoke, Virginia.

-er
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Q. Did he say anything else?

A. Yes, sir. I asked him about his condition and he
stated to me that he had been in an aceident in the City
of Lynchburg the previous night, automobile accident.

Q. Did you see any injuries which might have occurred be-
cause of such an accident?

A. No, sir.

Q. You stated thﬁt his clothes were torn. Was there any-
thing else that you might have observed about him?

A. Well, they was disarranged on him. He!d stuffed down
his shirt, coat where it looked like he had been through
the woods or through the leaves. I didn't know whether
he'd slept out all night long or what. He appeared that
he possiblyAhad been out.

Q. Now after you encountered him there on Route 460 what

did you do with him?

A. I picked him up and brought him to the Sheriif's Office,

Bedford, Virginia.

Q. And were you with him the entire time he was st the
Sheriff's Department?

A. Yes, sir.

Q. And how long did the two of you stay there?

A. I don!t have any...posslibly fifteen to twenty minutes.
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Q. And what happened at that point?

A. What - after that?

Q. Hmm mmm.

A. I took the, Mr. Napper to the bus depot in Bedford
in the City of Bedford, and then again in an effort to
assist him to get to Roanoke, his destination.

Q. Do you remember about what time it was that you
 left him at the depot here in Bedford?

A. No, siry I don't recall.

Q. Did you approximate how much later it was after the
time when you encountered him on Route L60?

A. I can only estimate. Possibly, I will say thirty
to forty-five minutes. I threw all my notes I had on
him away. Had no charges against him.,

Q. You stated that you first encountered him about
eleven o'clock, 1s that....

A. Yos, sir, somewhere in that vieinity. It -.-could have
been a little before or a little after.

Q. Now while you were with him at the Bedford Couanty
Sheriff's Department were you involved in the investiga-
tion of any offense?

4. No, sir.

Q. What was your purpose then in being there generally?

P2t
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A. Checking on him from previous information that I had
received by radio.

Q. And that...after you left him there at the depot here
in Bedford that was the last time you saw him on that day?

A. Yes, sir.

Q. Pleas2 answer any questions Mr. Osborne might have.

‘CROSS-EXAMINATION
BY O0SBORNE:
Q. Trooper, you say you were checking on the defendant?
A. Yes, sir,
Qe All right.  As a result of previous information?
A. Yes, sir.
Q. What was that?
A. I received the information.over the rasdio that a sube
Ject deseribed similar to him was on ﬁoute 460 and pos-
8ibly wanted by Sheriff's 0ffice of Roanoke County.
Q. o you picked him up znd brovght him to Bedford County
Sheriff's 0ffice?
A. Right, and called Roanoke County Sheriff's Office to
see 1f they did want him for a felony.
Q. And obviously that was not so because you took him

over to Badford County Depot to be...
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A. That's right
Q. ...(Inaudible)
A. That's right, yes, sir.
Q. Wrile he was there at the Bedford County Sheriff's
0ffice did anyone else indicate to you or did anybody from
the Bedford County Sheriff's 0ffice come in contact with him?
A. Come in contact with who?
Q. With this gentleman? You and your business there?
A. HNot to my knowledge that they did.
Q. Did you notice while he was in your presence forty-five
minutes to an hour anything in his hair?
A. Well his hair appeared to be awful dirty. It could
have been anything in it. I don't know. I didn't examine
him. He appeared to me to have slept out in the open all
night, So....I didn't examine him. I had no rsason to.
Q. Thank you. I have no further questions.
A, Yes, sir.
COURT:

All right. Thank you, trooper.
SINK:

Yes, sir.
UPDIKEs

four Honory if we call Deputy Wayne Wright at this time.
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COURT:

411 right, we'll excuse the trooper?
UPDIXE:

Yes, sir. Thank you for coming in.

Your Honor, we do have one expert witness that I
want to make sure would get in.today.

COURT:

A1l right.
UPDIKE:

I was just wondering when the Court....l guess....
COURT:

I plan to'go ahead and try to finish this case.
UPDIKE:

Okay. - I'11 try to speed the thing along and get
(inaudible)....

CLERK:

Do you swear that the evidence which you shall give
in ths proceeding before the Court shall be the truth, the
vwhole truth and nothing but the truth, so help you God?
WAYNE WRIQHT:

I do.
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DIRECT EXAMINATION
WAYNE WRIGHT

BY UPDIKE:

q.

And you are Trooper Wayne Wright of the Bedford County

Sheriff's Department, is that correct?

A

Noy sir. I'm Deputy Wright of the Bedford County

Sheriff's Departmegt.

o

I'n sorry. My mind's wandering today.
Q. Deputy Wright,.on ﬁhe 2lst of April of this year did
you have the occasion to encounter the defendant here,
Mr. Samuel Napper?
A. Yes, sir, I did.
Q. And where were you when you saw him?
A. 1 obsefved Mr. Napper walking west on 460 just before
you get to the State Police Office in Be:iford County.
Q. And that's west of the city limits?
A. It's still in the city limits.
Q. But on the western part of the....
A. He was heading west toward Roanoke.
Q. And what time of day wus this?
A. Aprroximately between twelve-fifteen ani twelve
twenty-five.
Q. This was on the 21st of :ipril?
Ao 21st of April, 1978.
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Q. And when you saw him what did you do?

A. When I recelved information from the office, the
Sheriff's Office, they were looking for this subject
answering his description. He was walking on the side

of the road. I pulled over to the side of the road and
asked him his name and he told me what his name was, and
I asked if he'd like to come to the Sheriff's 0ffice and
" talk to us, and he voluntarily got in the car and went to
the Sheriff's Office.

Q. And vwhen you arrived at the Sheriff's Department what
did you do at that point? |

A. Okay. Wheﬁ we arrived at the Sheriff's Office I ecar-
ried him back to the fingerprint room.

Q. And did you fingerprint him?

A. No,y sir, I 4id not.

Q. What happened then?

A. At this time I read him his Miranda warnings, his
rights, and asked him i1f he'd like to make a statement,
and he stated that he did not, that he wanted to talk to
a lawyer, and this was in the presence of nyself and

Deputy Sheriff Dellinger.

Q. Did anything else happen while you and Deputy Dellinger

end Mr. Napper were there?

*
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A, Yes, sir. While we:were still talking to him after
he sald he wanted to talk to a lawyer, Mr. Dellinger ob-
served a plece of fiber...it looked like a2 piece of in-
sulation in his hair. After Mr. Dellinger made note of
it, you know brought to my attention, I did see 1t in
his hair.

Q. Had you seen these fibers before that?

 A. No, sir, I didn't see them until he brought it to
my attention.

Q. And what were the weather conditions, lighting con-
ditions, outside on that day?

A. It was, it bartly cloudy. The sun was in and out

that day, and....

Q. when-you~entered the Sheriff's Department with Mr. Nap-

per and Deputy Dellinger discovsered this, what part of
the Sheriff's Department were you in at that point?

A. It was in the fingerprint room.

Q. And if you would describe the lighting conditions

in that room?

A. All right. This room is where we take fingerprints
from individuals and it is well lighted. It's really
brilliant there. That's the reason why it's so light be-

cause we have to take fingerprints.
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Q. And you said that you also saw the fibers at

this point? |

Ao When Deputy Dellinger brought it to my attention 1
did see them. Deputy Dellinger took the piece and took it
out of his hair.

Q. If you could give us some ldea of how many fibers

you could see at that point? '

A. Just the one. The only one that I saw, saw the one
that he made note of and plcked it out of his hair,

Q. If you could describe it for us.

A. It looked like a plece of insulation, like maybe
¢ream 1ooking.4 It was just a small piece.

Q. Did Mr. Napper make any statements concerning this
while you'were there with him?

A. No, sir.

Q. Please answer any questions Mr. Osborne might have.

CROSS-EXAMINATION
BY OSBORNEs '
'Q. Deputy Wright, whenever you stop along the side,
Mr. Napper - you readily see this man, readily got in the
car with you and back to police headquarters?
t. Yesy sir, he did it voluntarily.

i.. 38

37.



Q. Voluntarily cooperated with you and at that in-

stance nevertheless.

A. Are you speaking novw of while we were on the highway?
Q. Whille you were on the highway.

A. Yes, sir.

Q. Up until such time as you read him his rights?

t. Yes, sir.

Q. 4And then he said he wanted a lawyer?

A. Yes, sir.

Q. You continued to talk with him?

A. Did I continue to talk with him?

Q. Yes.

A. No, sir.

Q. And all the time that you had seen him in the sunlight,
on the highway, and in the ear sitting beside you, you
hadn't noticed the fiber that was noticed by Deputy Del-
linger after you got in the fingerprint room?

A. Noy sir. While we were out on the highway there wasn't
any sunlight. I might say it was pretty cloudy that day.
Q. It was daylight?

A. Yes, 8ir, it was.

Q. Was it as light as it 1s in here?

A. I couldn't tell you. I don't know.
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Q. In the automobile he was sitting in the back or did he

ride in the front seat with you? |

A. He was riding in the front seat in the passenger side.

Q. And you walked.him into the Sheriff's Office out of

your car and walking beside of you?

A. Yes, sir, He didn't walk beside me. He walked in
front of me. The plece of insulation that was located in

front of his, in front of his face just over top of his eye,

and he was in front of me at the time.
Q. So whenever you were talking to him, looking straight
at him, that insulation would have heen in the hair right
in front?
A. Yes, sir.
Q. And yoﬁ‘never noticed 1t?
A. No, sir.
Q. Thank you. I have no further guestions.
UPDIKEs
I have no further qﬁestions.
COURTs
Thank you. You want to excuse Mr. Wright?
UPDIKE:

Yes, sir.
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COURT: .

Thank you, Mr, Wright.

Next witness.
DPDIKEs

Your Honor, we call Deputy Claude Dellinger.
CLERK: |

Do you swear that the evidence which you shall give
in the proceeding befqre the Court shall be the truth, the
whole truth and nothing but the truth, so help you God?
DELLINGER:

Yeos, sir.

DIRECT EXAMINATION
CLAUDE DELLINGER

BY UPDIKE:
Q. State your name and occupation fof us please.
A. Deputy C. A. Dellinger, Jr., Bedford County Sher-
iffts Department.
Q. Were you employed by the Sheriff's Department of
Bedford County on the 2lst of April?
A. Yes, sir, I was.
Q. On that day did you have occasion to encounter a
Mr, Samuel Ellis Napper, Jr.?
A. Yes, sir, I did.
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Q. 1s that person in tie Couriroom at thié'time?
A. Yes, sir, he 1is. |
Q. Would you please point him out?
UPDIKEs

Now of course for the record the witness polnted
at the defendant. |
Q. Now where were you when you encountered him?
| A. At the Bedford County Sheriff's Department in the
photograph and fingerprinting room.
Q. Now what are the lighting conditions?
A. It is florescent lights, well 1it.
Q. And what héppened while you were in there?
A. 1 was talking to Mr. Napper, and as I was talking to
him I looked at his hairline, ete. and on his left hand
side Just above hls car there was a particle of fiber."
I didn't know what kind of fiber it was. At that time
I reached over and pulled the fiber from his hair and I
made a comment to him that I believe I found what I needed.
And he told me quote: "You didn't find that damn thing in
my hair," and as I looked again farther back _there-was
some more fiber and he refused to let me have-that. I
told him I didn't need it - I had enough.

Q. Now how close were you to him at the time you saw i1t?
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A. Face to face, approximately two, two and a half foot.
Q. These fibers that you took from his hair, what did
you do with them?
L. After removing the fibers from the defendant's haire-
line, I put them in a clear bag, has a zip lock type top
on 1t, sealed 1t, stappled it énd wrote a magic marker on
the top side, and also wrote a note and put one inside with
~ the fiber. |
Q. Siry I'd like to show you this cellophane bag and ask
 whether or not you've seen that before?
A. Yes, sir. |
Q. VWhere was 1t that you saw that?
A. This is the....At the Sheriff's Department. This 1s
where 1 putlthe fiber in. It is wiped off nowj you can
barely see its "It's a fiberglass insulation removed from
hair of Samuel Napper, Jr." and time of day.
UPDIKE:

Your Honor, we'd like this marked (inaudible)....
OSBORNE: |

Which is the writing on the back and (inaudible)....
DELLINGER:
A. May I see that? The note inside is my handwriting.
After putting the fiber inside, I put the paper in, sealed

Vo A3
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it and also wrote on the outside.
OSBORNES

Q.

.

And the writing on the inside is your hote?

ho Yes, sir. Has my initials on it, C. A. D., time
ahd date.
Q. Is there anything in that thing now?
A. Yes, sir, it is.'
May I see it again? 1Is it inside the little....
A. Yes, sir, it is.
Q. Can you show me? I can't see it?
A. I can't see 1t either.
Q. You can't Qee it either?
A. (Inaudible)
Q. I'd thbught maybe you could show it to me. Are you sure?
A. Yes, sir, I am,
Q. Can you see it now?
A. I see particles of 1it.
UPDIKE:

Your Honor, at the appropriate time I wouldn't want

to explain why this substance (inaudible) named that, or
if we could have that marked for identification?
COURT:

Whatt!s the last exhibit?

ka4
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It's just offered for vwhat's thete.. I'm not saying
there's anything in there either.
OSBORNE3

Your Honor, to be able for cross-examination pur-
poses, I can't....
COURT:

Well, that's all right. I'm just....What was the
~ last number? |
UPDIKE:

(Inaudible)

COURTs

This is going to be hard to mark I'm afraid. This
vill be No. 5%

UPDIKE:

Yos, sir.
COURT:

I thinkuwe're going to need something. I can't write
on that cellophane. We can go ahead. I'll admit that as
Exhibit Ne. §.

UPDIKEs

Thank you.

Q. Deputy Dellinger, after you placed this fiber in this
cellophane bag, what did you do with the bag and the the fibers?
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A.
Q.
A.
Q.
A.
Q.
A.

I sealed the bag and locked it in my desk draver until....
Where is this desk drawer? | '

At the Sheriff's Department.

And how many keys are there to this desk drawer?

My key. |

And when did you put it 1n}that desk drawer?

Approximately, ten minutes after I removed it from

~ the defendant's halr.

Q.

And has this substance been in your sole possession

between these two times?

A.
Q.

Yes, sir.

When did you remove the cellophane bag from the

desk drawer?

A.
Q.
A
Q.
A.
it
Q.

The next day, the 22nd.

And when was it that you removed 1t?

I'm not exactly sure on the time.

Tell us approximately what time of day it was.

In the evening I believe it was. At that time I handed
to Officer Mayhew. He took possession of 1it.

And, sir, were you actually involved in the investiga-

tion of the break-in itself as far as going down to Crowells

Sporting Goods Shop?

A.

No, sir, I wasn't.
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Q. Please answer any questions that Mr. Osborne has,

. CROS8-EXAMINATION
BY OSBORNE: |
Q; Deputy Dellinger, you say you were not involved at all
in the investigation at Crowells?

A. Not the....I was not at the seene of the break-in. My
. first encounter like I say was at the Sheriff's Office when
the officers...0fficer Wright was talking to him. I was
standing at the door and he made a comment that he didn't
want, he didn't have anything to say until he talked to a
lawyer. I sat down after Officer Wright stood up. I told
Mr. Napper I didn't want him to say anything just listen

to me. I started talking to him and while I was talking

to him 1s wﬁen I noticed the fiber.

Q. Didn't want him to say anything, just wanted him to
listen? He had already told you he wanted an attorney?

A. Yes, he €ald he did not want to say anything to us un-
til he talked to an attorney. I said, "Don't say any-
thing then." ' '

Q. May I ask you this: When you noticed whatever you
noticed in his hair, what made you seize the comment, "I

found what I need"?



A. Because it looked like fiberglass to me - insulation.
Q. Well, you had not been down to Crowells, you were not
involved in the investigation, how did you know, or what
reason would you have to know that insulation might be
important in that case?

A. The building itself is the metal building. I've been
in the building quite’a few times on another break-in,
The way of entry to the building was cut in the middle.
If you cut the midﬂle.open on the building, whoever it
was had to go through a panel of fiberglass.

Q. Had you been down there and had you at that time known

that there was a hole cut through the building and it was
fivberglass it was exposing?

A. The....That morning when I came in the comment was
to...that they went in Crowells and I don't know if I
brought thé question up how they got in. They said,
"They cut the panel, cut a hole in the wall and went in."
Q. So your complete association with this case was in
vhat they said and this man after he said, "I don't want
to say anything else," and then you noticed something in
his hair, and you rick it out of his hair that you think
is going to be conclusive evidence because "I found what

I need". 1Is that what you thought at that time?
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A, I made a statement "I found what I need".

Q. Thank you, deputy. I have no further questions.

REDIRECT EXAMINATION

BY UPDIKE:
Q. And you stated that was a statement, not a question,
is that correct?
. A. Yes, sir.
Q. No further questions.
COURT:

Stand down please, Mr. Dellinger.

Next witness.
UPDIKE: _

Your Honor, if we could call Deputy Ray Mayhew.
. CLERK: | 7 |

Do you swear that the evidence which you shall give
in the proceeding before the Court shall be the truth, the
whole truth and nothing but the truth, so help you God?
MAYHEW:

I do.

DIRECT EXAMINATION
RAY MAYHEW

BY UPDIKR:

Q. Would you state your nave and occupation?
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A. My nsme is Ray Msyhev, Deputj Sheriff'of Bedford
County Sheriff's Departmenf. '

Q. Were you employed for the Bedford County Sheriff's
Department on the 21st of April of this year?

A. I was.,

Q. And were you involved in investigating the charge
presently pending against the defendant?

- A, Yes, sir. |

Q. wa}when did you first go to the Crowells Sporting
Goods Shor?

A. I* was on *pril 21, 1978, approximately I arrived

on the scene it was pretty close to four a. m.

Q. Deputy Mayhew, can you deseribe for us what you first
saw when you got there?

A. Well when I initially arrived at Crowells Sporting
Go&ﬂs I wvas zave information from other sources to patrol
the shell area around Crowells Sporting Goods. After
doing so for a short period of time....

Q. How many deputies and officers were there when you
got there approximately, do you have some idea?

L, Officer Hardy was there, myself was there. There
wvere Campbell County some units there. Altogsther I say

when I arrived there was three or four officers already



there on the scene. .

Q. And you saild you gave Iinstructions for them to patrol
the area?

t. No, sir. I received Instructions.

Q. Did you see any officers patrolling the area while
you were there? '

A, Yes, sir, I did.

Q. With what frequeney was this being done?

f. Well 1t was 460 it was frequently patrolled. Every
few minutes you'd see a police car golng east and west
on 460. '

Q. And what did you notice about the condition of the
building when you arrived?

A. When I, when I went to Crowells Sporting Goods I went

to the rear of the building, which would be on the north,

back of the building, I observed a large hole in the rear

of the buillding.

Q. Sir, I'd like to show youn a photograph and ask you
wvhether or not that photograph depicets what you saw,
Commonwealth's Exhinit No. 1.

A. Yes, sir, it does.

Q. And you can describe what you saw as you observed

that, the damage to the building?
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A. ifter I saw the hol: had bzen mads inté the bullding

I started to lcok around for physical evidence that might
have been left at the erime scene.

Q. Wwell let mwe askk you abcocut the the outer edge of the
building, now the outside wall of the building, what 1s
that composed of? |

t. The outside of the building 1s more or less a tin type.
Q. Ard the inside wall, what, what kind of wall is that?
f. ©Oun the, after you get through the layer of tin there
1s a layer of fiberglass betwesen the, betweea that and

the inside o7 the buillding.

Q. #nd what color fiberzlass is this?:

A. It was yellow.

G- You notice anythinz about thes brand of fiber-

glass insulation?

L. No, siry, it wasa't no, I i11dn't notice no, any partie-
ular name brand on the flberglass.

Q. What else, if anythiang, 3iid you notice about the bulld-
ing as you conducted your investigation?

A. Well, I went to the inside of the bullding, which on
the inside of the bullding I found a lock laying on the

floor at a rear exit door.

Q. Sir, if I could show you Commonwealth's Exhibits 2, 3
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and 1 and ask you whether or not they ~ccurately show
what you observed at that time?

A. Yes, sir, they do.

Q. Did you observe anything else about this....

A. I didn't understand the guestion.

Q. Did you obzerve anything else in that area, anything
concerning the store?

" A. On the inside éf the store where the lock was con-
neected to a chain what had the door locked, I observed
blue paint on the side of the door frame sn? alse blue
paint on the *nck wvhat was lying on the floor.

Q. Now what shade of blue were you talking about?

A. Well, it was sort of a light blue.

Q. An?! is the blue there in tre photegraph accurate as
well 23 you remember?

A. Yes, sir, it ic.

Q. Did you chserve anything concerning the store, what
kind of condition thst wes 1r, the merchasndise and so on,
things of that nature?

A. The only thihg I observed w:s disturbed was vhere it
was some boxes had been pushed away from the wall where
the hole was made into the sporting goods.

Q. Now in the vicinity where this hole in the store is
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locatcdy did you observe any, anything in that area,
any toolds?
A, Not on the inside. I went back to the rear of the
store. On the outside of the store I found an axe laying
approximately three to five feet from the hole where had
been made into the building.
Q. Now the axe that you found would you be able to obe-
serve these two axes and tell whether or not either of
these two is the one that you saw?
Ae Yesy sir, I can.
Q. Which one was it?
A. This. Thié axe here was the one laying approximately
three to five feet from the building.
OSBORNEs

(Inaudible)
UPDIKiss

The exhibits that aren't....(Inaudible)
HMAYHEWs
A. The reason why I can identify this is the axe because
one axe is larger than the other one.
Q. Excuse me. And what did you do with this axe after
you saw 1it?

A. After I found this axe here I picked it up myself and
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I took it and put it in my police ear and locked my

police car up.

Je 3ir, I notice some initials on the handle. Whose
initizis sre....Do you have any knowledge concerning those?
as Yes, sir. I put those initials on there, C. R. M., my
full name is Clarence Ray Mayhéw.

Q. And these two other articles, have you seen either of
these before?

A. Zesy sir, I have.

¢. 4nd where did you cee these?

as That axe where you're holding in your hand now was
found approximétely one hunidred feet from the sporting zoods
behind a pile of red dirt.

Q. And the sledge hammer that we have. ihere did you
find that? ‘

A. It was found in the same location lying bshind the

red pile of dirt approximately one hundred feet behind

the building.

Q. Did ya observe anything else in the immedlate area
where you found these two toois?

A. I didn't observe any, any other type of of hardware
of any type.

Q. Was the land disturbed 1n any way?
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A, 1 saw some tracks. .
Q. 4ind what was eventually done with these tools?
Ao hose three items were taken by me, put in my police
car and locked up.
Q. And whati did you eventually do with them after that?
A, After that they stayed in my possession 'til I got

to the Bedford County Sheriff's Department where then I
| put w1y initials on them and one of them was...they were
put in the the evi lenece room and from there they were re-
rmoved by ne and taken to the lab.
Q. Now did you have any occasion to take any samples of
any sort in the area Qhere the break-in, or where the
hole in the wall 1s?
L. Yesy sir. I clipped a piece of metal from the, be=-
side where the hole was taken which had some paint markings
on it. That also stayed 1n my possession and also I taken
a sample of insulation from the building where the hole was
made., It also stayed in my possession.
Q. Siry 1'd 1like to show you a contalner and ask you whether
or not you've seen that before?t
A+ Yesy sir. This was the container that I put the ine-

sulation in.
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OSBORNE:

May I see that? I'd like to see if I can see
some insulation.
MAYHEW:

The black tube is where the insulation was in.
OSBORNE:

It's down inside?
- MAYHEW: |

That's where I put it, yes, sir.
OSBORNE:

Your Honor, is there any reason at this time that
we can't....Oh; I caught that.
UPDIKE:

1 havé.ﬁo.objection to counsel....
OSBORNE:

I can see insulation this time. No problem.
UPDIKE:
Q. And vou stated that you placed insulation in this
container. What did you do with the container after that?
MAYHEW:
A. After the, the insulation was placed in the contalner
I stuck the tube in my pocket. It stayed in my possession
until I got to Bedford County Sheriff's Department. There



I labelled it and it stayeq in ny desk dréwer, vhich each
individual hes a desk and has a lock on it; i1t stayed in
ny desk drawer until I removed it to take it to the
ceeretary to have a lab report typed up to take it to the
laboratory for axaminatlon.
(. And how many keys are there to your desk drawer?
A. fach individual has his own key.
" Q. And when yéu rémoved this from your desk drawer what
was the day, when was it?
A, This was on April 24, 1978.
Q. And when was the contalner taken to the lab?
A. On that same data.
Q. 4nd which 1ab are we talking about?
A. It was taken to the Roanoke Lab, Consolidated Lab.
UPDIKE:
Your Honor, we'd like to have this...
COURT:
211 right.
UPDIKE:
eesalso admitted into evidence.
COURT?
No. 6.
UPDIKE:

Q. During your investigation did you have occasion to
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receive any samples from anyone else?

A.

Q.
A.

plastic bag.
type material what I received from Deputy Sheriff Dellinger.

Q.

I did. On the...
What was thias?

+..0n the 22nd day of April, 1978 I received a clear,

Sir, I'd like to show ycu Commonwealth's mxhibit No. §

Inside of this bag was a yallow fiberglass

and ask you whether or not that's the cellophane bag that

you just described {for us?

Ae

ber this very c;early by the red writing on'this anu the
white plece of paper and all in the bagy in which after 1
took it, after Deputy Sheriff Dellingec gave ue this bag, I
took and put it also in my desk and locked it up until it
vas moved on the 24th day of April, 1978 to e taken to

Yesy sir, it i1s becuuse the simple reason is I remem-

the lab for analysis.

Qe

you took this other container?

A.
Q.
at
A.
Q.

And did you take This to the lab at the same time that

I did.

Sir, did you have the occasion to pici up vhese items

any time from the lab?
I did.

And when wus that?

39
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A. I went and picked the items up from the Roanoke Labor-

atory on June 8, 1978,

Q. And have they stayed in your possession ever since?

A. After I recelved the, all the evidence back from the

laboratory I brought them back to the Sherifi's 0ffice.

1 personally opened them up to make a check 1list to see 1if
all the items was bzck in the containers that I had sub-

| mitted for evidence. After checking‘the list ofi, I then

taken the evidence and put them in the evidence lock up.

Q. Going back to the store, if you could deseribe the

area in which this store is located for us.

A. The store is located in Bedford County on state loute 460,

approximately three-fourths of a mile from the Campbell County

line near New London.

Q. And if you'd just give us some idea of what else is

located in that area?

A. It's located near the New London School. hAlso located

near the New lLondon Ruritan Club.

Q. Are there any wooded areas in this particular vieinity?

A. There are wooded areas on both sides or 'l close to

the sporting goods.

COURT:

For the purposes of the record, I come by there on my
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way to Bedford very often. I am very familiar with
the location.
UPDIKE:

Thank you, Your Honor.

Q. Please ansvwer the gquestions ﬂr. Osborne may have,

o

CROSS-EXAMINATION

. BY 05BORNE:

Q. Troopsr isayhew, you say you made a list of the itams
you subultted to Consolidated Laboratories?

Ae  Yos, sir.

&+ wWhat all did you submit?

ie I submitted one sledge hammer, one axe, one black tube
with {iverglass in it, one clear, plastic bag with yellow
fiberglass in it, one lock, one piece of metal from the
building, also the clothes of the, another defendant which
wvas charged in the 5 and E, and also a hair sample, also

a cap.

(. Were the clothes of Samuel Napper suhmitted?

A. No, sir.

Q. Were any fingerprints to be taken from any of these
itams you recovered (inaudible)...such as the axe, sledge

harmer, etcetera?



A. No, sir. Weren't no fingerrrints recovered from
these items.

Q. Wevre any fingerprinis attempted to be taken from them?
A. I dusted one of the axe handles to see If I could 1lift
any fingerprints. I couldn't 1ift any fingerprints ve-
cause of the texturs of the wood. It's a rough grain ma-
terial and none could he lifted.

| Q. &o you dusted only one?

A. I dusted only one item.

Q. Didn't you try the iretal of the axe or any of the
metal on there because....

A. I dusted oﬁe of the axes, the head of the axe no
orints counld be lifted from that.

Q¢ £o you didn't attempt the others?

A« No, sir, I didn't after I failed on one I didn't see
where that I conld left any prints from these liems.

9. And so the only items submitted to Consolidated Labor-
atories that involved the defendsnt, Gawuel Nepper, was
the clear, plastic bag that Mr., Deputy Dellinger had
turned over to you?

A. The clear, plastic baz with the contents of yellow
fibers inside. Yes, sir.

Q. No other clothing, nothi.ig else belonging to
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to Samuel Napper was submitted for examinétion?

A. No, sir.

Q. Might I ask what the purpose of subritting the
clothes of the other subject was?

A. The purpose of suhmitting Mr. Meiflllian's elothes
was to see 1f there was any fiberglass insulation in
the clothing that Mr. McMillian was wearing to match
up with the fiberglass sampla that was taken from
Crowells Sporting Goods to see if we could get a
match up.

Q. And you stated that you hal a key to your desk?t
A. Yes, sir, I do.

Q. And everyone has a key bnt no one else has a key
to anybody else's desk, is that correct?

A. Noy sir. Each individual has their own desk and
each individual has their own ikav to the desk.

Q. Not even the sheriff has a key to your desk?

Ao Not to my knowledge, he does not.

j# 5
1]
0
=

. Q. Not to your knowledze. Yfou always lock your
each evening?
A. I personally lock nrny desk at all times.

Q. During the period of time tixtr these samples were

in your desk, are you sure that you always had 1t locked?

63

62.



A. Yes, sir.
COURTs

Are there any further questions?
OSLORNE:

No, sir.

COURT:

A1l right. Thank you. 8Step down.

Mr. Mayhew, ybu're excused as far as 1'm concerned.
UPDIKE3;

Would youn remain outside just in case we use
you agaln.

COURT:

Mr. Secott, would you get me 18.2 section of the Code?
I just want to look at this code section.

CLERK:

Do you swear that the evidence which you shall give
in the proceeding bvefore the Court shall be the truth, ihe
whole truth and nothing but *the truth, so help you God?
ELMER MILLER:

I do.

COURTs
Wefre sorry to keep you so long, sir, but it's been

a long, hard day. I started off at eight-fifteen at Mont-
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vale this morning and I'm still here too.
MILLER:

I'm aware of that. I'm just glad of the considera-

tion in using me.

COURT:

Well, we don't...let you off, get you through to-

day so you won't have to come back.

DIRECT EXAMINATION
ELMER T. MILLER

BY UPDIKE:

Q. State your name for us.

A. Elmer T. Miller.

Q. And where are you employed?

A I'm emplbyed as a forensie scientist with the northern

Virginia branch of the Bureau of Forensic Selence, Consol-

idated Laboratory Services, State of Virginla.

Q.
A.
Q.

And how long have you been employed there?
I've been employed there sinee January 17 of this year.

And if you'd glve us sonme 1dea of how long you've done

this type of work?

A.

I became employed as a Speeclal Agent with the FJl in

1950 and in 1959 1 was transferred to the FBI Laboratory
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at Washingtony, D. C. 1 famgined émployed there as a
chemist in paint, soil, g2lass, safe insulation and that
type of material until my retirement from the FBI lLabor-
atory on December 31, 1977.
Q. And where did you receive the training for this work?
A. I received the Bachelor of Science Degree from the
University of Richmond at Richmond, Virginia. Subsequently,
"I received a Mastef of Science Dsgree in Forensic Science
at the George Washington University in Washington, D. C.
I was also employed by the State of Virginia except for
'three years in the navy as a chemist by the Virginia De-
partment of Agriculture where my work involved ores, minerals,
gasoline and other materials for the service of the publie
in the enforcement of state labelling laws.
Q. And, sir, have you qualified before in a Court of Record
in the Commonwealth of Virginie as an expert in the
field of (inaudible)....
A. On many ocecasions.
UPDIKEs

Do rou have any questions concerning his qualifiesticns?
OS5ORNES

Hone.

€6
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COURT:

I'11 accept them.
UPDIKE:
Q. Noﬁ, sir, as a part of your work as a forensic scientist
do you have occasion to examine glass, perform various
kinds of analysis on fiberglass?
A. The comparison of glass is, if I have a particular
- specialty, my specialty. I have published articles, methods
on the comparison of glass beginning in 1965. Methods
that I refined are used throughout the world at the pres-
ent time have been accepted by the American Association
of Analytical, of Official Analytical Chemists. Later I
did the same work on the comparison of glass fibers,
mineral, wbolainsulations which 1s after all a glass
product. This method that I published in 1974 is now
used throughout the country. I've taught its use per-
sonally in Texas and others at the FBI Academy in Wash-
ington. It has been referred by some of the various
laboratories throughout the eountry and is in the process
of being approved as an official method now. 1In fact, the
woik has been complsted on it. I have published three
papers on it.

Q. Mr. Miller, could you tell us how the comparison of
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glass products i1s done in cases?

A. (lass, including glass fibers, we haie to choose the
properties which vary from source to source, that is from
one batch or one building to another. Those properties
as far as glass is concerned are the properties of re-
fractive index, density and dispersion. Now refractive
index, Your Honor, is the bending of light rays as it

' goes through a denser medium. If we suspend this or put
this pencil in a glass of water, as you know from your
college physics, it will appear to bend at the surface.
This property of the bending or the refracting of the
light rays can.be measured very exactly with the ald of

a phased microscope which sends a small pencil of light
straight up through our glass slide on which we ¢an place
the tiniest particle of glass or small number of fibers.
We are able to measure the property of refractive index
to the fourth deeimal place, that is one ten-thousandth
of a unit. It can be measured with econfidence within two
one thou...ten-thousandths of a unit, that is the limit
of errors that allow for the 1limit of experiment, exper-
iment, experimental is that now. 3y putting the fiber
on a glass slide immersed in an oil, we send light through

it of all the colors. There are four hundred different
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- ¢olors that we get from a (inaudible) and By heating

and cooling the oil we reach a specific temperature
which we electronically keep within a tenth of a de-
gree centigrade. We reach that point where the glass 1s
no longer visible under the microscope and the phase
microscope works also on the phase of the light and,
therefore, it 1s ten times as accurate as a medical

" microscope in this regard. When we reach the point
where the glass and oill are exactly the same, then we
know that the glass matches the oil aqd since the oll
has been standardized to the Bureau of Standards we have
a number, a figure for the refractive index. By using
different wave lengths of light we get the dispersion
whieh is the difference in the refractive index in dif-
ferent colors of light. This is 1mportant because hoth
of these properties are dependent ufon composition whigh
ve cannot measure on tiny particles or on single fibers,
but there 1s a direct relationship.

Specifically, we are not really interested in the
numbers on one particular fiber or group of fibers as
we are in the comparison. So by taking the fibers from
a particular source such as the building and the fibers

from another source such as a person, his belongings or
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clothing and comparing them under exactly the same con-
ditions, we can see whether they matech eﬁeh other. We
can lndeed put them on the same slide at the same time,
but if they exactly mateh each other then we know from
experience that it is most probable that they came from
the same source. I have done this research by buying
glass wool, mineral wool or rock wool in various stores
in the Washington area and seeing that I can tell them
apart and this is wvhat we are after.
Q. HMr. Miller, if I could show yoU....
COURTs

I think that 1s No. 6.
UPDIKE:
Q. IfI cbuld show you Commonwealth's Exhibit No. 6
please, and ask you whether or not you've seen that before,
and if you have under which conditions did you see it?
MILLER:
A. Yes, I've seen this before. It bears a number and
it bears nmy initials on the container and also on the
lower pill boxes, plastic boxes at the top. Inside this
container 1s yellow. glass wool. Yellow glass wool 1s
typical of that produced by the Corning Glass Works and

sold for industrial use. The glass is clear. The resin
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on it which.is put on it to hold it in Vgts and also to
preserve it is dyed yellow for the purpose of identifying
that product. The little pill boxes on the top are per-
fectly clear because I have driven off the resin with
heat. In that process I have also (inaudible) the glass
to make it very uniform and that's what it looks like
without the resin. Inside it's yellow.

Q. And how common is this color yellow as far as fiber-
glass and insulation is concerned?

~A. Fiberglass manufaetured by the Corning Glass Works -
I've been to the eompany - it, that fhat's used for resi-
dences and whiéh you buy at your local hardware store and
that 18 colored pink. It has a red dye. It's colored
pink to distinguish in the industry as against Johns Man-
ville which is amber colored, natural resin color, and
most other fibers which are natural color. Owens-Corning
gells some that's natural color in very large carload lots
because it's a little bit cheaper and they sell it then for
large bullders vwho might order such tremendous quantities.
Q. 8ir, if I can show you Commonwealth's Exhibit No. 5
and ask you....

OSBORNE:

I've lost you somewhere. I believe you said that re-
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ferring to the amber color as the yellow that's sold in
large quan.}.. |
A. No, sir. Yellow is bright yellow. 1It's dyed yellow.
The amber is the natural color of the resin with no dye
in it. _
Q. Have you.:said anything about yellow?
A. This is yellow glass wool. That'!'s yellow that's
 dyed. The resin is dyed. The glass is clear. This is
glass. Many of these ﬁroducts are not glass. Many of
thesey, in fact most of the produets are made of slag: from
glass.furnaces or either rock and they are called rock
wool or mineral wool, but this produét is glasé. It's
glass wool or burled silicate glass.

I recogni~e exhibit...
UPDIKE:

Five.
MILLER:
A. ...five, Exhibit 5. It also bears my initials and a

number and the case number, that 1s the case number in the

laboratory. It also has a small pill box placed there by
me, When I received it it was sealed. Has a plastie
envelope that had a top bright yellow glass wool in it.
That yellow glass wool I heated, make it clear. Some of

d
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it is in this pill box. Sqme of it I threw away when

I had finished my examination with it., I used it.

Q. 5Sir, why us....Let me ask you first, is there any-
thing in that little pill box right there?

t. Yes, sir, sure. Through the microscope there is a
great deal in here compared to what we usually work with.
That's aee.

- Q. And, sir, whylis it not yellow st this point?®

A+ I've heated it to‘drive off the resin.

Q. Sir, could you open that little container - not that
one - but the other one. First, the other one, please,
sir. I'm afraid if we open that one....

A. This, this, I, I recall there being much more than I
gee there. I recall that there was much more. I open this...
Q. Yes.

A.  «s.0r the pill box?

Q. Yes.

A. Or both. All right. That's the way it looks when
it's in a bullding or an attie and when it is....

Q. When did these two items eome into your possession?
A. They came into my possession the 24th of May of this
year. Thls is how it looks after it has been heated

and (inaudible)....
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Q. £2nd how was it that this came into your possession?
A, It came into my possession in a sealed - this was

saaled in a container and thls was sealed with tape as it

1s now. This 1s my tape on it, but it was sealed with the the

other tape.

Q. But the process by which it came into your possession?
A« Ch. It came to me on the van that is used by the Vir-

' ginla Crime Laboratory System to connect our laboratories

in Roanoke, Virginia and Richmond, Virginla and Falls Church.
The vane...

Q. Is it sufficlent to say that it came to your lab in
Richmond by the ordinary practices that....

A. It came in usual course oft business for us, which is

a van in a'locked box within that van, and an armed guard

on the van. I believe he is a sworn officer. I'm not sure.
Q. Thank you, sir. Now if you could tell us what if any
analysis you performed on these two exhibits that you have -
Commonwealth's Exhibits 5§ and 6, and if you performed any
opinlons after perfofming such anslysis 1f you would be
kind enough to tell us what they would be?

¢, Briefly, I, as I've explained, I first determined the
refractive index and dispersion, that 1s the refractive

index in variouslwave lengths of colors of light of the
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glass and thig container. Of course the first thing I

do is look at it just like I showed it to you. Ths

second thing I do is to look at it under a microscope

to see whether the fibers are long, curled, how filne

they are, and specifically I'm looking for little glass
balls and what we call slugs, little teardrops which are
made in the process and which distinguish a product of
 this quality with a product of - I Late to run anything
down but - of lesser quality. There are a great many of
lesser quality. Most of them are lesser quality. I do
exactly the same thing. I did exactly the same thing to
this. After haﬁing finished that I set them aside so that
I can't mix them up at all. This I put under the low power
microscope, found the fibers to match in eolor and relative
length and the number of slugs, which is very fow, and in
the relatiﬁe diameter to the fibers. After that I checked
to the refractive index and the density. They are exactly.
I found that in one of these I had (inaudible) that is
heated the fibers and then coolel them slowly to a temper-
ature of 700 degrees, 650 degrees. It's a little high for
glass, but not for rock wool. I found that it overdid it

a little bit so I (inaudible) the rest at 550 degrees do
that first. Then, this when I (inaudible) at 550 degrees
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exactly matched that which had been heated to 550 degrees and
coolad slowly. This makes the product uhiform. As 1t
cools rapldly it does not give a uniform product.
Q. 4after you rerformed svch an analysis were you able
to formulate any opinion concerning this?
A. Yes, in my opinlon the glsss fibers that were the tuft
of yellow fibers in Exhibit 5 =ither came from the same
~ source as the the exhibit....
COURT:

Let me see if I can't find out the mark. There is
so much writing on that, but let me make....
UPDIKE: |

cure.
MILLER:

I want for the record to have it richt.
COURT:

Yes, sir. llere we are right here.
MILLIt:
Ae Exhibits. It either cam» from the source of exhibits
saved up from another source of glass wool, yellow glass
wool insulation having exactly the same properties.
UPDIKE:

Q. Would you call this then elass evidence, is that correct?
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A. It's class but 1n a product of this quality it 1s
very good class evidenca. That 1s, the demarcation be-
twaen differgnt sources is precise and narrow. There is
8 very smallllimit of experimental error, Your Honor, you
are familiar I'm sure, and that is the lower, the smallest
limit to which you can be confident. So the confidence
limit is 1s very precise on this, on these products. There=-
- fore, with.,.I can make & statement that it most nrobably
camme from the source of this. I have bought it at dif-
rerent stores and different times over a period of two
{years. I did work, work with the paint but it's the same
product execept for the resin. I didn't £ind any I couldn't’
tell apsri. There was some that close but I couldn't tell
them apart. - I could tell all of them from the company's
products. There was no question. '
Q. The class that we're talking about would you be ablé
to give us some 1dea of the, how large this class?
A. Wwell the product is made in very large vats. very
large furnaces. These large furnaces are continuous.
They, the raw materials are dumped in in usually truckload
lots - the sand, the borax, silica. I'm sorry, the sand
goes in the truck loads lot, truckload lots, and the
s8ilica. The borax in this glass is put in by the pound.
When they get the batch all mixed up dry, it's dumped in,

'?7..
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and that is a batch. The...1t then floats through. One
tank goes through a small pipe into a second tank and per-
haps a third where it is simply moving along. The third
tank of course 1s properly holding in the right tempera-
ture. That's the working end of the furnace. From that
1t's drawn off. SO0y.ss. |

Q. The, the, the,...

" A. I have done with...not with this produet but with
glass. We find that the different batches are different.
In other words, when they dump in another batech of sand

it produces a different glass which comes out....

Q. £o you're éaying, sir, is different ingredients were
added and that would change the product?

A. Yes, it's an inexpensive product. Sand and lime and
glass making product particularly for glass wool are in-
expensive. They don't bother to get the impurities out of
it. Don't need to.

Q. Are you saying then that you could distinguish one
bateh of this substance from another batech?

A/ Most probably. I'm saying in my experience I was able
to do that when I purchased them at different stores.

Qs Can you give us any idea of the degree of error that

we might talk to you about, degree of certainty?
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t. I, with window glass the degree of cerﬁainty is from
one to seventeen maximum out of a thousand that we would
not be absolutely from on the basis of numbers. With
glass wool it's approximately the same. Certainly given
a hundred we could tell ninetv-nine of them avart. One
or two per cent maximum would be there that couldn't be
told apart in my exnerience.
Q. So you're saying most probably these two items came
from the same aourgg?"
A. That's right. In the first place we have the char=-
acteristics of it being yellow and béing this particular
produet and in an industrial application, and we have also
the situation where (1naudible)....had to transfer it to
vherever this came from, which is not mv. teatimenv,
Q. Would there be variations between the same make of, of,
or the same....Would there be variations between fiberglass
‘pade by the same manufacturer?
A. That's what I just said. I deliberately checked
that deliberately and sent it to various lsboratories
throughout the country to see if they could do it., We
could all do it. )
Q. Thank you, dir. If you could answer....
COURT:

All right, Mr. Osborne.

e A
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CROSS-EXAMINATION
bY CSCORNE:
G+ VWe have couched all of your comparisons from the
two things in the terms of "most probably"?
A. I must.
Q. Zou must?
se Les,
Q. Because you can't be one hundred per cent sure.
can you?. . )
A+ On a mass produced product i1t _1s impossible, That
remote possibilitv.
Q. This product...weré you able to determine from your
examinatiop who produced this product?
f£. rfrom what they have explained to me in my econsulting
with them, it's a yellow so it's Owens-Corning.
§. Owens-Corning?
Ae Corning Glass Works.
Q. Corning Glass Works?
A. Fiberglas with one s.
Q. /ind they're one of the biggest producers of fiber-
glass, are they not%
A Yes, they are.

Q. 4nd tney...do they give you any indication of how
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much fiberglass is produced out of say one vat that you
were talking about? |

A. No.

Q. So you had no idea how many rolls of fibgerglas could
have been produced out of the same vat or the same make?
A. I admit it was a very large amount.

Q. Very large amoqnt?

A, Very large amount.

Q. So, what we're talking about now was tfying to mateh
a sample from one particular roll and say that the sample
that you have compared "most probably" came out of the
same vat from Corn...Owens-Corning or Corning Fiberglas,
and you don't know how large or how many rolls of fiber-
glass could have been made at that tima. do.yqeu?

A. Noy, I don't.

. So it could be anywhere from one thousand rolls <o
fifty thousand rolls?

A, Well,....

Q. Two hundred thousand rolls? But you don't know,

do you?

& I cany I cannot answer you. Two hundred thousand
rolls is a little large of course ana two thousand rolls

is probably logical, but I simply don't know and so I
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can't, I can't answer it. |
Q. oo your testimony here is that "most probably" the
samples that were submitted to you came or were produced
by Corning and "most probably" they came and were made
out of the same vat, which,was'a large aguantitv....
A. In my opinion this is one of their one...flberglas
with one s, Corning 3lass product which is dyed deliberate-~
| ly yellow and which is sold for Industrial use. Beyond
thaty in distinguishing those from one another, we get
into the vats, and I've azlways been able to do 1t. J
haven't examined all of 1t there is'and never will.

Q. Thank you very mucite I have no further questions.

REDIRECT EXtMINATION

BY UPDIKE:
G But you said this thing was the glass which came from
one vat from the glass which was coming from another vat?
A, I've done that with window glass and not in mv eox=-
perience done it with fiberglass., I've only done it purQ
chased frorm different stores and Jifferent ones from the
same store. I did that too.
Qs Ne further questions.
COURT:

All right. Thank you very much, Mr. Miller. You're

s
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excused., We appreclate your coming over.
MILLERS
Thank you.
COURT:
Well, let's just take a little stretch break here,
gentlemen.

COURT RECONVENED.

MOTION TO STRIKE
BY DSBORNE:

His story, or whatever the trooper had about this
subject at that time was away. He takes him over and
leaves him at the bus stop. There is no indication
whether or not he had money to to transport himself on
back to Roanéke. 8o the next thing we know is a few minutes
or within a half hour later he is picked up again. He
again offers no indication of being afraid or concerned
there because he is person who has recently committed a
crime when he's approached by an officer. He cooperates
with him. Then he comes back, brought back and then a
fiber 18 taken from his hair by one deputy after having
been in the présence of a state trooper and for having

been in the presence of another deputy sitting as close
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as I am to him now in the ecar.

Well, what have we got? ie've got fiber that we
hear an expert and who I would not even think that I
could cross-exanine as to his qualifications that ob-
viously were there, and he says *most probably" the -
fibers I got here were produced by a manufacturer in
the sare vat, and he's referring to obviously his ex-
| perience with the production of glass, and fiberglass
I doh't even know whether it's vroduced in the same
manner as glass, I don't know whether he knows that
because he didn't indicate it. But what we do know is
that that one Qat conld have produced thirteen number of
rolls, fiherelass, That evidence - that there has enouch
I »elieve to cor:pletaly destroy the Commonwealth's e=use
as to proof beyond 2 reasonsbhle doubt.

But let's go a step further. Say that fiber did come
from that store. The Commonwealth has not shown and hasn't
in no way shown that this man was not present there =zt that
store during the workiing hours the following morning, and
it is very possible, and that evidence has not been ree
futed or shown in any way, to show why that it is not pos-
sible that he actually had been in the store and ecould

have actually got that fibter if it actually came from his
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hair on the day 1n question because we have a tremendous
amount of time lapse betwesn the break-ih and the time
that this man is then in the fingerprint room in Bed-
ford County and allegedly a plece of flberglass taken
from his hair.

Now I've heard of slender threads of evidence,
Your Honor, but this is one time I think that we actually
" had the ease that where we have only a slender thread of
evidence. There is no way that the Commonwealth has put
this man 2t the scene of the erime, and there is no way
we're connecting this man with the actual break-in, and
I move to strike the Commonwealth's evidence.
COURT:

All right, thank you.

Mr. Updike, do you wish to reply?
UPDIKE:

Neadless to say we differ with Mr. Osborne's esti-
mation of the Commonwealth's case. To begin with,
Your Honor, with regards to whether or not this man has
gottan fiberglass in his hair from this store on sonme
other occasion, I remember, it's my recollection of course
it doesn't make any difference what I recollect or what

the Court recollects, but it is my recollection that I
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asked the owner of ‘the store whether or not he had ever
seen this man before. I believe he replied he didn't know
him, had never <een.him before. I respectfully offer you
that that refutes the possibility the man going in there,
getting the fiberglass in his hair at some other time.

Your Honor, in addition td that, we'd like to
emphasize and we agree with the assessment made by
| Mr. Osborne as fer as the Commonwealth proving that there
was a breaik-in with the intent to commit larceny. We've
shown that various things inside were moved around, in
partieular an empty pistol box. But, Your Honor, we think
that we've gone further than that. We've shown that there
was at least one bhlack male involved and we think that
we've also shown that there were two people involved.

We would like to refer the Court to the physical evi-
dence that we have. The fact that there were two axes
found. One man who was going to break into a place I'd
respeetfully submit to the Court would not carry two axes
and a sledge hammer with him. One axs would be sufficient.
In addition to that, the places where thesc axes were lo-
cated - one right outside the hole in the wall, one axe
and this sledge hammer were found some one hundred feet

away on a red bank, red bank of dirt.
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Your Honor, we would submit to the Court that what
happened down there was that they were ih the process of
breaking into this store and the reasonable inference of,
from that is the police officers began to show up because
of the fire, I mean the burglar alarm had been detonated,
they were caught in the act, and because of that they de-
eided 1t was time to leave with great dispatech. The owne}a
“of this store testified that the front door was broken in
an uncommon manner, that undoubtedly it tcok great strengfh
and pressure to do this. I respectfully argue that thig
was done by a man who was in a great'deal...great deal of
hurry to get awéy.

But, Your Honor, even in addition to that, we have the
footprints out there. The deputlies have testifled that
there were indications of two sets of footprints. It
didn't look 1like just one man was out there, but two, and
to connect this one partieular defendant with the case ana
try to establish beyond a reasonable doubt that he was the
man that was out there with the other black man that has
been deseribed before the Court, we respectfully argue that
the trooper, Trooper Sink, caught this man within three
niles of the place of this particuiar breask-in. Now of

course 1t was some seven hours later, but that was the pur-
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pose, Your Honor, of bringing out the testimony that
tpere were a number, a number of deputies in that area,
both from this county and from the adjoining county,
‘patrolling there. We have the testimony of the trooper
who stated before the Court that the man looked 1like he
had been out in the woods, slept the night out in the
woods. He was torn, his clothes were ragged. He looked
. dirty. Your Honor, I would respaectfully argue trat the
way, the reason the man looked 1ike that when he did was
because he reali-ed that there were deputies out thereg
he realized that the thing for a man to do under that cir-
cumstance was ﬁo lay low for awhile, to stay out in the
woods, to travel through the woods as much as he could.
He got out'on the highway and he got caught.

In addition to that, we of course have the testimony
of the expert and he, he testified that it was his opinion
that most probably the fiberglass taken fromn the hair of
the defendant was from the same sSource as the fibersglass
that was taken from the store. Now of course I would like
to remind the Court thst in this point of the proceeding
we only have to establish a prima facle case, that the
evidence has to be viewed in a light most fzvorable to

the Commonwealth, but even if we were at the conclusion of
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all the evidence, Your Honor, we'd only have to exclude
every reasonable hypothesis of the defendant's guilt,
innocence, excuse me, every reasonable explanation as
to why he might be innocent. We don't have to exclude
every imaginable hypothesls of of the man's innocence.
And, Your Honor, to to think that a man i8 that close to
the break-in with fiberglass in his hair, to try to
 imagine that somehow he got out there and some place some-
where got fiberglass some other place I would respect-
fully argue 1s contrary to himan experience; it defies
the (inaudible)...of common sense and it certainly it is
an imaginable possibility but not,'a reasonable possibility.
And that's all that we have to accept, the reasonavie pos-
sibility, and again, at this point, we have to establish
our prima facie case. I respectfully argue that we have
done it.

I would respeetfully ask the Court to deny the de-
fendant's motion to strike the evidence.
COURTs

£11 right. Do I....If you have any additional evi-
dence I really think I'd like to...if you have any, I'm
not suggesting at all the defendant taks the stand, but I,

what I'm saying is I would like to rule at the conclusion
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of all the evidence. I understand this 1s the eonclusion
of all the evidence. 1Is it?
OSBORNE:
Yes, it 1s, Your Honor.
COURT s
That's what I want to maké sure of,
OSBORNE3
' I'd like to just make one further point.
COURT:
Sure.
OSBORNEs

The items that have been introduced here that were

found behind the building, I was waiting for the Common.,..

Commonwealth to link those items up because obviously I
asked on the cross-examination of Trooper Mayhew where
all this was, and the items that were submitted were a
plece of tin, the, these items here, and obviously they
were submitted for the purpose to try to link them as
actually beilng the tools used in the break-in. Now I

heard no evidence put on that would indicate that these

items were actually used to cut this hole in this build-

ing. Now they're displayed before the Court. They're

displayed and...of course they're there for the purpose
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of trying to indicate, as he indicated, that there 1s more
than one person involved in this break-in, but no one has
been able to say whether they were there before the hreak.
in. No one was abtle to state whether or not those foot-
prints had heen there for one day, ten days, a month, and
I respectfully submit to the Court that there has been no
evidence upon which the Court can find beyond a reasonable
doubt that this man participated in any erime in the vi-
cinity of Crowells Sporting Goods Shop. Now I ask the
Court to rule.
COURT3

All right.'

I would really like to review my notes and check out
one or two ﬁoints of law that concern me a 1little bit. I
hate to ask you to come back again, Mr. Osborne, but....
Are you due over here next week on anything?
OSBORNE:
| No, sir, I'm not.

I was going to ask the Court to set a divorce ecase
. that we had eontinued today because we felt like that this
vas going to happen until January, the first Friday in

January, and Mr. Wandreil discussed this earlier, but....
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COURT:

I don't know whether I ean. I haveh't looked at
my book. I'll be glad to if I have it open.
OSBORNE:

As far as returning, Your Honor, I have some cases
scheduled Monday Morning in Roanoke City but I can be
here in the afternoon (inaudible)....
~ COURT:

But I won't be here in the afternoon. Vhat I
thought was to get ya'll, to get you in here in the morn-
ing and take yours first and let you go.

Is your client on bond? |
OSBORNE:

Noy sir, he's been incarcerated since....

COURT:

Huh huh.
OSBORNE:

That's not because, not just because of this charge.
COURT:

Well, well I'm not....That's all right. I just want
to know if he was on bond or in jail already.

What's your schedule? How about Tuesday morning at
say nine-fifteen?

7
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OSBORNE1
Your Honor, I have to confess that I went off this
morning in a hurry to get here and I left my calendar
book laying on my desk and I don't have it. I do know
that I have court trials set in some sourt every day
next week in the morning, but if the court 1s going to
be nere until say twelve, I could be here on Monday be-
~ fore twelve o'elock. Generslly, 1'm pretty sure that the
case I have set 18 a traffic case in Roanoke City. I should
be done there by two-thirty and I could get...you know come
on bacKeesoss
COURT:
Well that would be fine i you're pretty sur: jou
could get here around twelve now hecause I've got to be
in Lynchburt at two p. m. and I would have to leave at one.
You want to set this thing for twelve o'clock? I
think that the ease is entitled to....It's been a long
day and rather than....It's an unusual case and frankly
I'd 1ike to look up some questions about fingerprint law
which is very analogous to this. Just how much eviience’
is needed to connect - I thinx the law 1f that there is
a presumption of intent to commit larceny from a proven

breaking and entering but I would like to check that.
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There are several little points I want to cover, and....
OSBORNES

Your Honor, as far as pointing out the breaking with
intent, it was the purpose of my eross-examination to put
(inaudible)....was the fact that there was no obvious
statement that obviously damage done inside (inaudible)....
COURT:

Well I don't think that's your strongest point. I
mean that you can reasbnably presume that when there's a
break~in of fhis kind and objects are moved around inside
that the intent was to commit larceny. I', not too im-
pressed with that, but I think the main question is whether
or not the the conviction, a convictlon can stand on the
fiberglass. But of course were it not‘for the fiberglass .
I would state very categorically that I would dismiss this
case outright because there would be nothing else to con-
nect him beyond a reasonable doudbt with the break-in. But
now that's the question, and that's what I want to look
into, and it all hinges on that one little piece of fiberglass.
OSBORNE:

That "most probably".

COURT:

And that might be enough to conviet him very honestly.
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UPDIKE:

I think that there has to be corroboration but we
think we, through the other circumstantial evidenee,
that we've shown....
COURT1

Now, now there's some corroboration looking at it
from your viewpoint, but the primary, the primary item
1s is the fiberglass. Without the fiberglass, regard-
less of any corroborating evidence, there wouldn't be,
there certainly would not be a Commonwealth's case. But
I'd 1ike to look into it. So I'm going to reset the case
for final dispdsition at twelve o'clock on Monday, and for
any reason you see that you are not going to be able to
get here by twelve, please call us so I can adjust my
schedule. I'm here all next week I think. Just about
all next wesk.

S0 the aecused 13 remanded to jail. And for the
record now you have rested your case? I want to nmake sure.

A1l right, you've rested your case. Then the Court
will defer its decision until noon on Monday.

All right, that's all.
CASBE RESUMRD.
December 11, 1978.
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COURT: _

This is the case of Commonwealth vefsus Samuel Napper,
charge of Breaking and Entering with intent to ecommit lare
ceny in conncection with Crowells Sporting Goods Store out
here on Route 460, I heard this case on Friday. Counsel
made final argument and I said ét that time that I would
need...that I would want some time to study my notes and
“check the law before making the finding, and I have gone
over my notes and made some checking and I am prepared now

to make the finding.

FINDING OF COURT

Based upon the evidence whieh I have heard and based
upon the, excuse me, wait a minute, wait a minute,y you all
have to stand....Would you mind....Ybu‘don't mind getting
up and going back there please.

Based upon the svidence which I have heard ané the law
of the State of Virginia, it is the Court's opinion that
the Commonwealth has proven beyond a reasonable ~-subt that
Mr. Napper is guilty of the crime as chargzed. I think the
evidence is sufficient.

Do you know of any reason to say or cause to offer

why this Court should not now pronounce judgment, Mr. Napper?
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NAPFER:

(Inaudible’
COURT:

It 1s thse judgment of this Court that you are gullty
as charged in the indiectment.

Deo you want a pre-sentence investigation and report?

Your Honor, we would ask for one.
COURT:

All right. It will be ordered.

A1l right, this Court will....You will have to tell
Mr., one of the probation officers who...there's nobody
here, you'll have to tell them that one has been reguested,
and we'll order a pre-sentence investigation and rsport,
and we will not set an exact time for sentencing but at
such time as that report 1s ready and is a time that is
convenient with eounsel, rou will meet me back up here one
morning bafore we start court and I'11 be glad to do il
any time that it suits you all.
OSBORNE:

Your Honor, Mr. Napper is also being held on a charge
nut at Roanoke. I wonder if 1t might be possible that he

could bhe sent back to Roanoke pending pre-sentence investi-



gation. I would imagine it shouldn't take too awful long.
The argument before the Supreme Court on the petition will
be dealt with January 4th in the morning.

COURT:

I really don't know anything about that and I'd rather
not make any decisions. That's more the Sheriff's and Cor-
rection Department!s declision than it is mine because I have
no knowledge whatsoever of any othe},previous problems
Mr. Napper pay have had. #s a matter of fact, I assumed
he hadn't had any, but I ean't answer that question. I'm
not certain who holds him. 211 I'know 1¢ that I have to
remand him to jail noﬁ and defer sentencing untlil such time
as in=2 repprt is ready, and we will have it early one morn-
ing at the conven...at your convenience, particularly since
you have to come over here from some distance. An? yom
stay in touch with him, . Updike...
UFDIKE:

I sure will.
COURT:
...and when everything's ready, set it up, let me know,
we'll handle it atv nine-twenty or something like that.
It wou't take over five minutes.

All right, thank you, gentlemen.
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OSBORNE:

The Court notes my exceptions to the ruling.
COURT:

0f course. OFf course. And again 1 want to tell
you, Mr. Napper, that you have a right to appesl, to
appeal my declision if you and your coun...lawyer feel
that I was incorrect. You have a perfect right to appeal
to the Virginia Supreme Court. I think I'm right, but
sometimes I'm wrong. 1 Just do the best I can.

All right, that's all.
UPDIKE: .

Thank you.

ke ok ok e ok ok ok ok ok ok b ok ok ook kK

The Court then proceeded to hear another matter.

3 ol sk e ok a3 e ke ok e ok ok sfe 3 ok o Ko ok

The recorder malfunctioned and you cannot hear thLe
recorded ending of the Napper case. The following is a
narrative statement of the closing and sentencing:

The defendant in person and by his attorney reappeared
and informed the Court that the defendant wanted to walive

a pre-sentence report and be sentenced on this dats.
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The_Court then inquired of the defendént, Sam-
uel EllisVNappe:, Jr., if anything for himself he had
or knew to say or cause to offer why judgment should not
now be pronounced against him, and nothing being offered
or alleged in delay of Jjudgment, the Court proceeded to
sentence the defendant to confinemént in the penitentiary
of the Commonwealth of Virginia for a term of two years.

The Court advised'the defendant of his right to an
appeal to the Supreme Court of Virginia and the right to
have an attorney appointed to represent him if he could
not afford one.

Mr. Osborné stated that he would check with the per-
son who employed him when he returned to Roanoke. The
Court informed Mr. Osborne that 1f necessary he would be
appointed to represent the defendant on any appeal.

The defendant stated that he did wish to appeal.

The Jdefendznt was remanded to jail.

END.
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VIRGINIA: IN THE CIRCUIT COURT OF THE COUNTY OF BEDFORD, DECEMBER 11, 1978.
COMMONWEALTH |

against « = = = Upém an Indictment for Statutory Burglary
SAMUEL ELLIS NAPPER, JR., date of birth March 9, 1951

This day came again the Attorney for the Commorwealth, and Samuel Ellis
Napper, Jr., who stands indicted for a felony, to-wit: Statutory Burglary was
led to the bar in the custody of the jailer of this Court, and came also Bobby
R. Osborne, his attorney, pursuant to the adjourmment of the Court from
December 8, 1978. |

The Court baving heard all the evidence and argument of counsel, the
Court finds the accused guilty of Statutory Burglary as charged in the
Indictment.

And it being demanded of the defendant if anything for himself he had or
knew to say why judgment should not be pronounced against him according to
law, and nothing being offered or alleged in delay of Judgment, it is accord-
ingly the judgment of this Court that the defendant is hereby sentenced to
confinement in the penitentiary of this Commonwealth for the term of two
years to run consecutively with any other time previously imposed and that
the Commonwealth of Virginia do recover against the defendant its costs by it
about its presecution in this behalf expended,

It is further ordered that as soon as possible after the entry of this

order the defendant be removed and safely conveyed according to the law from

the jail of this Court to the said penitentiary, therein to be kept, confined

and treated in the manner provided by law,

The Court orders that the prisoner be allowed 136 days credit for the
time spent in Jjail awaiting trizal,

The Court certifies that at all times during the trial of this case, the

defendant was personally present and his attorney was likewise personally pres-—'
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ent and capably represented the defendant.
The attorney for the defendant noted

Court and noted an appeal. | |
And the prisoner is remanded to jail

Common Law Order Book 41 at Page 299,

to await t: feyr to the penitentiary
oo - g AT

his exceptions to the finding of the
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