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COMMISSIONER JOYNER:

MR,

The record will so show. Do you have some stipulations?

MITCHELL:

a0

I think it's pretty much agreed that Mr, Ford was injured on a

~ship - ‘died on a ship. The ship was in navigable waters within the

territorial limits of Virginia. The ship was named the SHINNECOCK.
Both the employee and Mr. Ford are subject to the Longshoremen's &
Harbor Workers Act, although we don't agree anyong is entitled to
cover because of that, I believe we can agree that the average weekly
wage based on the last twenty-six weeks is $183.69., Also, that Nettie
Ford is the deceased's mother, that he was employed by Eastern Marine

Builders and that he worked both in the plant and on the ships.'

NETTIE FORD, Claimant

BY MR. KLEIN:

o > O P O P O P O P o PO

State your name for the record, please.

Nettie Ford.

You are the mother of George Ford?

Right,

Where do you live?

I live in Cheriton, Virginia.

Do you have a house that you live in there?

Yes. A

Are you the only person who lives in that dwelling?
That's right.

Tell the Judge how many rooms.are in that dwelling.
Three. |

What are they?

=3= Nettie Ford, Claimant
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. VIKGINIA3
IH TUE INDUSTRIAL COMMISSION

GEORGE FORD, [deceased), Employee
NETTIE TCORD, [mother] and YVONRE SPADY, Claiments

SEP 201979

Ve g Claim Ko. 575-676 Opinion by JCYNER,
Commissioner

AVESRICAR ORIGINAL PCODS,; INKC.,
(Eastern Marine Duilders & Bupply Co.], Employer
RELIANCE IMNSURANCE COMPANY, Insurer -

John H. Klein, Esquire

720 Axtlantic Watiocnal Bank Building
415 St. Fauls Boulevard

Norfolk, Virginia 23510

for licttie Foxd, Claimant

£7R

Williem Eing Kapp, Zsquire T -
Box 138

Reller, Virginia 23401

for ¥Yvonne Spady, Claimant

Willi=m 2. Baggs,Fsquire
1700 First Virginia Bank Building
101 St. Pauls Boulevard

Yorfolk, Virginia 23510
for the Defendants.

‘ Eearing befeore Cosmissioner JOYNER at EBxstville,
Virginia, on March 20, 1%79.

This claim is before the Commission upén the
apglication of tiettie Ford, mother 0f the deceased employece, who
claims as & parent in &estitute circum?tances [§€5.1~66) ox, in
the alternative, as an actual dependent {n fact [§65.1-67), angd
Xvonne C. Spady, wbo claims as an actual dependent In fact {§65.1-
671, .
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The employer pleas the juris2iction and contends
that the claimants exclusive remedy, if any, is provided by the
Longshoremen's ané Marbor Workers' Compensation Act, 33U.S5.C.A.,
901-950. The claim is further doefended vgon the ground tbhat
ettie Ford is nct a parent in destitute circumstances as that
term hos been construed by the Indusériel Cormission, nor was she
actually dependent upon her son at the timg of his cdeath.

o _ = P D ST )
whe clalm 1o defonded &5 to Yvomne 5paay upda a0

Claim wo. 575-676 . ’ Page Two

ground that zhe was not aétually deéendeh%hupon the deceased
exployee arnd, further, that to enter an award on her bekalf is
coantrary to the public policy cf tke Commonwezlth,

The evidence establishes that Ceorge Ford died =g
the fesult of an industrizl accident on Jaauwery 17, 1975, while
exployed at an average weekly wage of $1233.69. At the tize of
his dcath, he was engaged in welding hydraulic lires in the heolad
cf FP/V Shinnecock which was moored at his e%ployer's dock &t Cape
Cbarles,vvirginia. 7he cause of death was asphyxistion. A&t tke
tizme of nis degth, the claimant was pot married mor was he survived
by any minor chiléren.

The evidence regarding ths claim of Nettie Ford
establishes that ghke is the mother of George Ford, that she was
born either in 18%9% or in 1909, the evidence being in conflict;

"that she has been widowed since 1940; that she receives Social
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'Security in the amount of §152.00 per wonth together with a
Socisal Security supplement of $48,00 per month; that she owns no
real or pergonal property and lives alone {n a snall three-reom
houke without running weter for which she pays reat of $30.00 per
nonth, She zlso testified that she suffered come infirmities of
health fét which she was treated on & regular basis by a local
phyéici&n. '

Yotwithstanding her meager circumstancas, Kettie
Ford had at the time of her son's death, sccumulated over an
undetermined éeriod of time when she was abtle tc engage {n limitcd
enployneat, the sum of épproximatuly $4,000.00 whdich at that tine
¥wos on depoei£ at two lecel barks. Following her son's death, iﬁ
wag her testimony that these funds had been completeiy depleted,
in part to pay for his fun;ral and in pafé to pay thosa expenses
wnich her son had paid prior to his death. There is no conflict
in this portion of tha evidence rega;ding the claim of Kkettie

Ford., Thcre is conflict in that portion of the evidence regardihg

Clain No, 575-~G76 _ Page Three
her claim as an actual dependent in fact., Nettie Ford testified

that her son gave her money on a regular basis for house rent and

food and that some funds were provided to her by hin each time he
recelved a2 paycheck and usuvally amounted to some ten to fifteen

dollars per week. This evidence is contradicted, in part, by the

testisony of Yvonna Spady

-14-



Clain ko. 575-676 - " Page Four

.When wa face the decigive cuestion of what the Supreme Court has
in fact done to interferc with application of state laws on
grounds rclated to the local-concern doctrine, we discover that
the Suprems Court hzg not forbidden & etzte to apply its compensatlon
lew to & waterfront injury on thsse grocunds in over forty years.
o o [589.,40 p.d46].

Upon this evidence then we £ind that the Industrial
Commission bas jurisdiction of this claimj that Nettle Ford iz a
pareant in destitute circumsta.nces; end that no award may be
entered on behalf of Yvonne Spady z% & depeadent in fact [§65.1-
- 671 cince partial deéendeﬁts may not sha.ré in an award xfith thoge
conclusively presuzed €0 be wholly dependent upon a deceased
employee [§65.1-66] and, further, that considerations of public
policy would prevent an award in hexr behalf in any eveat.

Ve further £find thet payment of accrued compensetion {a this claim
to Kettle Ford in & lump sum is nct in her best interest snd, pursuant to an agreement
between Nettie Ford and Unlted Virginia Bank/Seebosrd National, Cheriton, Vircinia,
which {s made & part of this record, the sward for compensaticn will provide for its
payment to United Virginta Bank/Seaboard Nutional for the beneflt of Nettie Ford to be
withdrevwn by her as herelnafter set out {n the award and any subseguent medification

to such award by Crcer of the Industrial Commisgsicn,
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Tha evidence regarding the claim of Yvonne Spady
‘esteblishes that she aad the deceacseod em§loyce had lived togecther
without of matrimony for some fourteen years, There were four
children in the household, none of which were fathered by the
deceased enmployee, taree of which were Yvoane Spady's and born
prior to her acquaintance with Gaorge Ford znd the youngest of
which was tha child of a relative, which ehe was raising. These
children ware supported by public assistance. EHowever, Yvonne
Spady testifled that Geaorge Ford was her sole meang of support
vhich apparently was the case since she had no other source of
incone. She and George Ford had & joint bank acccunt, held real
and personal property jointly and she was the beneficiary of
certain life insurance policies. She further testified that she
and George Ford assisted his motﬁer. Eett;e Ford, in the managcﬁentl
of Ler affsirs. | - : - .
As to the jurisdictioral plea, the leading case of

Southern Pacific Co. v. Jensen, 244 U.S5. 205, {(1917), established

the general rule that the Longshoremen's and Harbor Workers' Act.
w2s the exclusive remedy. . Certain exceptions to this rule began

with the lina-of cases following Grant Smith-Porter Ship Co. v.

Rob-dez 257 0.5, 469 (1922). In Dﬁthleb.em Steel Co. v. Z’OOI‘E’E'

335 U.S., B74 [1948) and,again in Baekin v. Izdustrial Accident

Commission, 338 U.S8., 854 [1924%], The Supreme Court held that

{njuries occurring to workzen during the course of ship repair
were cocpensable under the gtate's Workren'c Compensation rct.
Profescsor Larsen in his treatist on Workmen's Cempengaticn,

££9.40 after an cxlicustive review of the authoritics, notes *. .
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AWARD

An aweard {s entered in fevor of Netﬁe Fourd, mcther of George Ford,
deceased, at tae rate of §122.45 per week, beginning January 17, 1878, zad coatlnving
{n eccordance with law, to be paid jointly to Xettie Ford and United Virginle Eunk/
Sezboard Neticnzl, Cheriton, Virginia.

From compensation due under this sward there chall be deducted
and psic to John H. Klein and &ttcrney's fee of $1200.00 for legzl sssistance rendered
the cleinunt herein,

iae Untled Virgluls Benk/Seabosrs wetionel, Crariton, Vinvinie, isi

2z 1o pry to Mettic Ferd the 'z;u.-:-. cf $ab0. Ly for monty from ths princig L)

e nosit to ler ccezunt until forther Orler of the Commlesion,
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IN THE INDUSTRIAL COMMISSION OF VIRGINIA

GEORGE PORD (deceased] Lmployee
- KETTIE FORD [mother] ané YVORNE SPADY, Clzimants

NOV 16 1979

V. Claim No. 575-676 Opinicn by MILLER,
Coxmissioner

AMSRICAN ORIGINAL FOODS,INC,, Employer
[Eastern Marine Builders & Supply Co.} , Employer
RELIAXCE XIWSURANCE COMPANY, Insurer

Jchn E,., Klein, p.q. :
720 atlantic National Bank Building -
415 St. Paul's Boulevard
follk, Vi 23510
Jor ke Pigginia, 2351
william Kings Ma2pp, p.q.
Box 138

- §eller, Viran*a, 23401
or Yvonne Spaqy

William E. Baggs, p.d.
1700 Pirst virginia Bank Puilding

101 St. Pauls Boulevard
Norfolk, Virginia, 23510

REVIEW before the full Commissicn at Richmond,

Virginia,_October 30, 1979.

The full Commission upon review adopts the

findings of fact and conclusions of law contained in
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the decision and award of September 20, 1979.
Accordingly, the said decision and award of
September 20, 1979 appealed from are
AFFIRMED, with the modification that the fee
for the claimant's attorney is hereby increazsed to the

total sum of $1, 450,00,
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CERTIFICATE

I hereby certify that on the 21st day of July, 1980,
twenty (20) copies of the foregoing Brief and Appendix
were delivered to the Clerk of the Supreme Court, and three
(3) copies were mailed to John H. Klein, Esquire, 720 Atlantic
National Bank Building, Norfolk, Virginia, 23510, counsel for
Nettie Ford, and to William King Mapp, Esquire, Post Office Box

138, Keller, Virginia, 23401, counsel for ¥Yvonne Spady.

D0

Attorney
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