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VIRGIN I A: 

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND ·- ···-·· 
JOHN MARSHALL COURTS BUILDING ····- -··· .. ~:..- .......... . 

D&J ASSOCIATES ....... - ''~;"'.j', · .. ~ .• ' .• . : c,_ _.._. 

Plaintiff, 

v. 

PYRAMID DEVELOPMENT, LLC 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Serve: Christopher M. Malone, 
Registered Agent 
100 Shockhoe Slip 
Richmond, Virginia 23219 

Defendant. 

Chancery No. __ 

BILL OF COMPLAINT- PRELIMINARY INJUNCTIVE RELIEF SOUGHT 

This is a suit for Temporary and Pennanent Injunctive Relief and other damages 

resulting from the Defendant's unlawful infringement of the Complainant's rights of 

ingress, egress, parking, and other easement rights in real property. In support thereof, 

Complainant, D&J Associates, Inc. (D&J), by counsel, states as follows: 

Parties 

1. D&J Associates is a Virginia general partnership which maintains its 

principal place ofbusiness in the City of Richmond. 

2. Defendant Pyramid Development, L.L.C. ("Pyramid") is a Virginia 

limited liability company which maintains an office at 1707 Summit 
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Avenue in the City of Richmond, and which otherwise regularly transacts 

business in the City of Richmond. 

Jurisdiction and Venue 

3. This Court has jurisdiction over this suit pursuant to Virginia Code§§ 

8.01-260,59.1-337 and 17-123. 

4. Venue is proper in this judicial district pursuant to Virginia Code §8.01-

262(1) and (3), in that the defendant is a resident of and regularly transacts 

business in this jurisdiction. 

5. By a Deed dated March 30, 1984 and recorded among the land records of 

the City of Richmond in Deed Book 2, page 253, a true copy of which is 

attached hereto as Exhibit A (the "Deed"), D&J acquired a single-story 

brick building (the '"Building") known as 1719-1721 Summit Avenue, 

together with appurtenant easement rights (the "Easement") described in 

the Deed over property to the southeast of the Building for the purpose of 

ingress and egress to the Building and the parking ofvehic1es. In addition, 

D&J and its predecessors in title to the Building have consistently and 

openly used the Easement area for ingress and egress and parking for a 

period in excess of fifteen (15) years. 
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6. D&J has leased the Building to Radac Corporation ("Radac") since 

February, 1997. The use of the Easement for ingress and egress and 

parking is essential to D&J's use and enjoyment of the Building. 

7. Pyramid has caused to be erected concrete barriers and has locked gates 

which unreasonably impede and deny D&J and its tenant their rights of 

ingress, egress, and common use of the Easement. This activity has 

blocked their access to loading docks and other conunercial entrances to 

· the Building, which has caused hardship to D&J and Radac, including but 

not limited to restricting deliveries to the property requiring the use of 

smaller delivery trucks, and thereby delaying deliveries. As a result, 

Radac has demanded that D&J remedy this situation or risk termination of 

the lease with Radac. 

8. Further, Pyramid has informed D&J that should D&J not enter into a 

certain agreement proposed by Pyramid for the maintenance and 

continued use of the Easement, Pyramid will continue to barricade the 

Easement and tow any vehicles ofD&J, its tenant, or it tenants customers 

or agents which are parked within the Easement area In addition, 

Pyramid has demanded that D&J pay monthly parking fees for the use of 

the Easement area. 
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9. D&J states that it is entitled to injunctive reliefbecause: 

(a) It is likely to prevail on the merits as to the causes of action for 

which it seeks injunctive relief in that Pyramid has no legal basis for the 

actions described herein; 

(b) Injunctive relief is necessary to maintain the status quo and to 

prevent continued and future wrongdoing by defendant during the 

pendency of this litigation; 

(c) D&J has suffered, and will continue to suffer absent injunctive 

relief, irreparable injury for which there is no adequate remedy at law. 

Specifically, D&J stands to lose its tenant(s) in the Building as a result of 

the Defendant's wrongful conduct, including the loss of future rents and 

tenants which cannot be easily quantified in money damages, and will 

incur additional expense such as vehicle recovery fees, potential liability 

from tenants and others affected by the Defendant's unlawful conduct, and 

other expenses as a result of the Defendants' threatened actions. Further, 

the Defendant will be unjustly enriched and will wrongfully infringe upon 

the complainant's right absent injunctive relief. 

(d) The balance of hardships warrants injunctive relief, because D&J 

stands to suffer irreparable injury if defendant is not enjoined from 

continued wrongful conduct, while on the other hand the Defendant will 

sustain minimal losses if subject to the injunction sought; 

WHEREFORE, D&J seeks the entry of a preliminary injunction for the duration 

of this lawsuit requiring: 
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(i) the removal of barriers and a means of access through 

locked gates in a manner to allow the full use of its property rights; 

ii) a that Defendant take no action to tow, remove, or 

otherwise restrict the parking of vehicles by D&J, its tenant, or its 

tenant's agents, employees, customers, or common carriers from 

that portion of the property that D&J has such rights in; and 

iii) that Defendant take no other action which restricts or 

infringes from D&J's property and other rights during the 

pendancy of this proceeding 

Respectfully submitted, 

D&J ASSOCIATES 

James C. Cosby(VSB No. 25992) 
CANTOR, ARKEMA & EDMONDS, P. 
823 East Main Street, 15th Floor 
First National Bank Building 
Post Office Box 561 
Richmond, Virginia 23218-0561 
Telephone:(804) 644-1400 
Facsimile:(804) 225-8706 
Counsel for Complaint, D&J Associates 

I:\lc:uhyp\Bill of Complaint • D&J Associates.doc 



701 BOOK . 2 PAGE 253 
'I1IIS DEED, made this 30th day of l-f.arch, 1984, beO\Ieen S & W 

ASSOCIATES, a Virginia Limited Partnership, hereinafter designated "Grantor", 
I 

and D & J ASSCCIATES, a Virgiilia General Partnership, hereinafter designated 

"Grantee11
• . I 

WIINESSEIH: 

·: That for and in consideration of the sun of Ten Dollars ($10.00) to 

Grantor in hand paid, and other good md valuable consideration, the receipt 

whereof is hereby acknowledged, the Grantor does hereby grant and oon:CJey, 

WI'IH GENERAL ~ MID ENGLISH COVFNA.NrS OF TITLE, unto the Grantee, the 

following described property: 

I AIL of those certain lots, pieces or parcels of land, lying 
! and being in the City of Riclmxmd, Virginia, on the eastern 

I
. line of Sumnit Averue between Patton Averrue and Norfolk Street, 

with improvanents thereon, krlow and designated as Nos. 1719 
and 1721 Suami.t Averrue., and all rights, ways and appurtenances 
to the same belonging or in aey wise appertaining, and bounded 

.i 

and described as follows, to-wit: 

BEGmmn at a point on the eastem line of Surmit Avenue distant 
txl hundred thirty-three and eighty-five hundredths (233.85) feet 
north of the intersection of the eastem line of Suamit Avenue 
with the northem line of Norfolk Street (\ohich point of beginn­
ing is opposite the center of a party wall for the use of the 
premises No. 1719 Sl1IIllit Avenue and the property adjoining on the 
south~ as No. 1717 Smmit Avenue) and fran said point of 
beginning running northwardly along and front:ing on the eastem 
line of St.mnit Avenue a distance of forty-eight and ninety-four 
hundredths (48.94') feet, mre or less, (wch point is opposite 
the center of a party wall for the use of the premises known as 
1721 Slmmi.t Avenue and the' property adjoining inmed:i.ately on the 
north~ as 1723 SlJlliiJit Avenue) and from said front rumti.ng 
·back eastwar<D.y betw-een parallel lines and passing through the 
center of said party walls aforesaid a distance of one hundred 
forty-two and ten hundredths (142.10') feet, DDre or less, to 
the property now or fcmrerly owned by Davis Brothers, Incorporated, 
on wch are located spur tracks and sidings , constructed and 
operated under the provisions of a certain ordinance of the 
Council of the City of Riclmm.d, approved July 17, 1923, together 
with the right, privilege and easement to use in coamm the said 
spur tracks and sidings, and so much of the property of Davis 
Brothers, !ncorporated, in the block bounded by Patton Avenue, 
the Boulevard, AltanxJnt Avenue, Norfolk Street, and SllliDli.t Avenue, 
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BOOK 2 PAGE 2 54 
and abutting said spur tracks and sidings as may be necessary 
to afford the property hereby conveyed and the improve:cents 
themon free and convenient access to and use of the said 
spur tracks and sidings; the location of said spur tracks and 
sidings being shown on a plat made by Charles H. Fleet, 
Certified Civil Er:lgine~s, dated May 24, 1924, a blue print 
copy of which was recorded with a deed of trust from Davis 
Brothers, Incorporated, to Pollard and Bagby 1 Incorporated I 
Trustee, said plat being recorded in the Clerk's Office, 
Circuit Court, City of Riclmmd, Division I, Virginia, in 
Plat Book 6, page 91. 

'!he property hereby conveyed is further described on a plat 
by Harvey L. Parks, Inc., dated March 27, 1984, and entitled 
"Improvenents on No. 1719 & 1721 Stmmi.t Avenue,· City of 
Richmmd, Virginia,'' a· copy of vhich is attached hereto and 
recorded herewith. 

BEING the same real estate conveyed to 5 & W Associates, a 
Limited Partnership, by deed from Robert L. Fischer and 
Catherine E. Fischer, his wife, dated March 23, 1981, recorded 
April 2, 1981, :in the Clerk' s Office, Circuit Court, City of 
Riclmond, Division I, Virginia, in Deed Book 780, page 153. 

This conveyance is made subject to restrictions, easements and 

agreements of record, if any, insofar as the san:e may lawfully apply to said 

land. 

WITNESS· the, following signat:UI:es and seals: 

STATE OF vm;INIA. 

CI'I'Y/COUNIY OF {J//u4;1?<l. I ~~~ c ' to-wit: 

'lhe foregoing instrt.mEnt was ackrowledged before me this....,.-2/ ~r day 

L~'/a L of !~ ,ll!/ , 1984, by J. Gordon Wimner, General Partner, on behalf of 

S & W Associates, a Vi.rgixlia Umited PartnerG 
My ccmmi.ssion ~ires : . ..-{.(.{.,. i I q Y {.:; 

G~ o, :.--. ~: a-.~i£ L-1. /~ .. •rrf• 
,/· Nor~~ Public 

/ ~J /' 

r 

i 
t 
r 
i 



o:>..L.aJ...~:, vr v ~.l..r!JA, 
~? BOOK 2 PAGE 255 

CI'I'Y/OJT.J"Nl'Y OF /1t'4f:.:jJJ,zcw to-wit: 

'Ihe foregoing :iJlstmrent was acknowledged before n:e this 5 I day 

of.//!z.:?-"4L , 1984,. by W. W. Simners, Jr., General Partner, on behalf . . 
of S & W Associates, a Virginia Limited Partnership. 

My camrl.ssion e.--q>ires: _-..::.------=/~./.;;..f_-__.c._r--_..,.... _________ _ 
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VIRGINIA: IN THE CLERK'S OFFICE OF THE CIRCUIT COURT OF THE CITY OF 
RICHMOND,. . fu Imposed by Sao. 58-M.l 

CQda o:f Va .. bas be.en J)a.id.. 
This deed was presented, anc. with the Certificate annexea, aa-nutred to record on 

APR 13 1984 at /CJ,_ 4L,S o'clock IJ: . M. 

Clerk's Fee JZ 0 0 
Transfer Fee ~ /. IJ D 
State Tax J3() .. "() i City Tax ~ @t), ()() 

"" Grantor's Tax /2/) .. LJ Q 
fj Total :37.:3. 0 0_ 
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VIRGINIA: 

IN TrtE CIRCUIT COURT 

. 
I 

--------------------------------"~ 
.~ ~ - ~ '1 r. 0"1"1 i !; :I ! t ~-- c.'i I:~ I 
..., -· -· .. '.J 

II ~-:--rt·· .. ··:"'·· ,,.---·· .. -·-· ~.: ..• · ·'----·--
11 ~ ...... ----¥4r ........... :: . .-~.j 
II 

D & J ASSOCIATES 

vs. 
II 

II 
PYRAMID DEVELOPMENT, LLC Chancery No. 

HN-1135 
--------------------------------~ 

June 14, 2000 
CERTIFIED COPY 

Richmond, Virginia 

l 

Complete transcript of the testimony and other 

incidents, when heard before the Honorable T. J. 

Markow, Judge, without a jury. 

COOK & WILEY, INC. 
Registered Professional Reporters 

Post Office Box 14582 
Richmond, Virginia 23221 

{804) 359-1984 
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4 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

were 

3 

(Court was convened at 3:00p.m.} 

THE COURT: 

MR. COSBY: 

THE COURT: 

MR. COSBY: 

THE COU~T: 

given. 

Good afternoon. 

If I may, Your Honor 

You-all have got a half hour. 

I'll try. 

Don't try, that's what you 

If I may, Judge, I have a set 

of exhibits that I've exchanged with counsel, 

and I think this is going to speed some things 

along. The first document, if I may, Judge, 

is simply a copy of the building plan. 

MR. COSBY: 

THE COURT: 

one of these? 

Why would you give me another 

MR. COSBY: Well, I needed to entitle 

this something, so I thought a copy of the 

building plan with the case title would make 

it 

THE COURT: All right. 

MR. COSBY: The second 

THE COURT: I always have a rule, give me 

what you expect me to read, but don't give me 

anything more. I already read it. I'm going 
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to pull that out from the file. 

MR. COSBY: Filing that as the notice, 

and that can be omitted as well. Then we head 

to the meat of it -- and these are either 

public documents in just three cases. The 

first document you see is the deed by which 

the plaintiff acquired title of the property. 

The second document, which is Exhibit 3, is 

the deed by which the defendant acquired title 

of the property. The next deed is the deed by 

which his sellers acquired title. And then 

the third deed, which is after Tab 5, by which 

his seller•s seller acquired title. And I'll 

save those legal documents for argument at the 

end of the case. And then I have three cases, 

which are the next three exhibits. I'll argue 

those next three cases at the conclusion of 

the evidence. 

THE COURT: All right. 

MR. COSBY: If I may, Judge, Jim Cosby 

for the plaintiff; the plaintiff is D & J 

Associates. D & J Associates is a company 

with which Mr. Cullather is associated with. 

Mr. Cullather•s company owns a warehouse 

building which is being used for commercial 
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5 

1 purposes, which he pu~chased in 1984. -:.:..,. .. -
2 purchased that prope~ty pu~suant to the d:ed, 

3 which is Exhibit 2, which I handed to the 

4 Court. Under his deed, in language that I can 

5 direct the Court to later, he has an easement 

6 to use a common area that runs behind his and 

7 each adjacent building on the block. The deed 

8 describes the property that is subject to the 

9 common-use easement, and attached to the deed 

10 is a plat that identifies the common-use area 

11 and some references. With the Court's 

12 permission, I can show an enlarged copy. 

13 THE COURT: I have it in front of me. I 

14 can see it. 

15 MR. COSBY: The language that describes 

16 the easement is at the bottom of the text on 

17 page 253 -- and I'm referring again to Exhibit 

18 2 . If you look at the fourth line up from the 

19 bottom, the language says that the grantee has 

20 the right, privilege and easement to use in 

21 common the said spur tracks and sitings --

22 those are the rails that are lying in the 

23 area -- and so much of the property of Davis 

24 Brothers, Incorporated, interlocked boundary 

25 by those streecs. And I think we can 
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6 

stipulate tha~ the property we're tal~~~g 

abou~ is che rectangular piece of com~on-use 

are that is identified on the plat. You see 

the plat, which is the legal-length page at 

the end of that same exhibit. You see a 

highlighted boundary which shows the brick 

building that is owned by Mr. Cullather's 

company. It's identified as No. 1719 and No. 

1721. To the south of that building, as you 

can see, is an area that is described as 

easements to use in common. There's also an 

identification of two spur tracks in that 

easement. The prior use of that common area, 

which is identified on Mr. Cullather's plat, 

was for truck access, commercial deliveries 

and commercial shipment by truck, as well as 

parking. That was the use of Mr. Cullather's 

seller; that was the use by the owner of the 

common-use area at the time, which was JGa 

Incorporated; and that was also the use by Mr. 

Cullather after he bought his property in 

1984, as well as the use of the property by 

all the adjoining landowners. 

In 1998, defendant bought their 

warehouse, which is one of the buildings in 
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7 

this row actually on the c~her side of this 

common-use area. And I understand that the 

defendant is in the process of conver~ing the 

use of that property from warehouse use to 

office use. In connection with that, he is 

also improving the property, which he owns, 

which is the common-use area, which D & J 

Associates have an easement. We have no 

objection to him converting the use of his 

warehouse to office use; we have no objection 

to him improving the common-area use there; 

what we do have an objection to are his 

restrictions on our right of ingress and 

egress that came with that easement to use the 

area in common. 

What has occurred, and we can show, a 

fence has been erected to the west side of 

that property which was not there before. It 

restricts access to only automobiles, not to 

the trucks and commercial deliveries that have 

been used on the property up until that time. 

There is also a posted sign that requires 

parking spaces to be leased and paid for or 

they will be towed. There are also concrete 

abutments which are presently located right at 
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8 

the loadir.g ramp to the rea~ of our buildi~g, 

which is making it impossible for trucks of 

the size that make deliveries and shipments 

from that building, that do business with our 

tenant, to load and unload. There is also a 

dumpster on the other side -- and I can have 

Mr. Cullather identify these from photographs 

and also an enlarged area of the plat. 

THE COURT: You're using up all your time 

with your opening statement. 

MR. COSBY: That really is the end of my 

statement. I'll reserve the rest for argument 

based on the documents that are in the public 

record and the cases that we have. 

appreciate it. 

I 

THE COURT: Do you plan to put on any 

evidence? 

MR. COSBY: Yes, sir. We have one 

witness. 

MR. MALONE: Very briefly, just by way of 

opening, Your Honor, as the Court can see from 

their deed -- first of all, we don't agree 

that this would affect our chain of title in 

any event -- but the easement that they asser: 

they maintain their deed is an easement to 
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9 

access to ~ailroads and sitings in the a~ea 

that the fee simple title to which now rests 

with my client. First of all, those railroads 

are no longer in use, haven't been in use for 

quite a number of years. So the Court has a 

legal question before it whether or not the 

abandonment of the railroad lease extinguishes 

the easement to the extent it exists anyway. 

More importantly, Your Honor, at this 

point in time there are two means of ingress 

and egress to the rear of Mr. Cullather's 

property; one from Norfolk Street and the 

other one from Patton Avenue at the other end 

of the property. As we sit here today, 

Mr. Cullather, or anybody else who's on the 

other side of the barrier they referenced, has 

free ingress and egress to the rear of 

Mr. Cullather's building from Patton Avenue. 

What's underway at this property is, 

Mr. Wyatt, who owns Pyramid Development, is in 

the process of paving that lot and improving 

that lot. He's gotten to a certain point 

where, in fact, there are concrete barriers 

there, and they've been there for some period 

of time. It's not something that happened 

-19-



1 last week. Ee's in the process of movir-g 

2 forward with the balance cf that paving when 

3 additional capital funds become available to 

4 him. As of right now, those barriers there 

5 protect the pavement to the point where it's 

6 terminated. But there will be no evidence 

7 before the Court that suggests they don't have 

8 ingress and egress, because they come right up 

9 Summmit Avenue, turn right on Patton and turn 

10 off of Patton into the parking lot or into 

11 this area that is behind the buildings. So I 

12 don't see why we're here on the injunction 

13 since what they're claiming they need a right 

14 to have they've already got as we stand here 

15 today. 

16 MR. COSBY: Well, Judge, we're here 

17 because those aren't the facts, and I'll be 

18 glad to call Mr. Cullather at this time. 

19 THE COURT: All right. 

20 

21 JOHN C. CULLATHER, the Plaintiff, called on 

22 his own behalf, first being duly sworn, testified as 

23 follows: 

24 

25 
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John C. Cullather ·Direct ExJ.Inination 

1 ~'f1 B~.AAUN:p.rf "L..O~ 

2 BY MR. COSBY: 

3 

4 MR. COSBY:· Judge, may I have 

5 Mr. Cullather refer to an enlarged copy of the 

6 plat? I'd like to draw on there where these 

7 abutments are, and then that will demonstrate 

8 that we don't have the same level of use that 

9 we had before. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

THE COURT: Are they not on here? 

MR. COSBY: No, sir, that's a clean 

photocopy of the public plat. 

THE COURT: I don't care, but I don't 

want that part of the record. 

MR. COSBY: That's fine. We'll use them 

as demonstrative evidence only. 

MR. MALONE: Your Honor, I have 

photographs that we can use. 

THE COURT: Why don't we use that, 

Mr. Cosby? 

MR. COSBY: That's fine, Judge. I'd be 

happy to use my photos. May I approach? 

THE COURT: Sure. 

Q Mr. Cullather, can you identify what I'm 

25 handing you? 
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Jobn C. Cullather- Direct Examination 

12 

1 A . 'l'hcs.'!' eu::e· s.cun~. ~.ct:11res I took withir: tr:.e 

2 last two weeks. 

3 

4 

5 

6 

7 

Q 

A 

Q 

A 

Q 

How 

Five 

Did 

Yes, 

Just 

many of them are there? 

of them. 

you take those yourself? 

I did -- six of them. 

referring to Mr. Malone's statement 

8 about the access of ingress and egress of the 

9 property, do you and your tenant currently have the 

10 same degree of access of ingress of the property 

11 today as you did before the erection of the barriers 

12 and such? 

13 

14 

A 

Q 

Absolutely not. 

Can you describe the use that the common 

15 area was put to by you before the defendant acquired 

16 title to the property; also the use by which the 

17 defendant seller allowed to be conducted on the 

18 property. 

19 A Yes. When I bought this property -- I 

20 had a furniture company leasing the space, and I 

21 bought it from the furniture company. They would 

22 buy wholesale furniture by tractor-trailer loads and 

23 bring it down the common area, back the trailer in 

24 and come over, back in and unload the furnitu~e and 

25 then go back out the Patton way, which is how my 
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John C. Cullather- Direct Examination 

13 

1 current t:·clB'Witl~· .. liD~e:oii. ±.;~ .. T..bA .. c.n._l.y reason they leased 

2 the space is because they can unload a 

3 tractor-trailer; an 18-wheeler comes every day to 

4 unload radiators. He comes in off Norfolk, backs 

5 in, and then goes on out on Patton, which is the 

6 other end of Summit. 

7 When they put the fence up down at the 

8 Norfolk end, which is a ten-foot link, barbed wire 

9 fence that blocked that entrance, they also at that 

10 time put some concrete barriers down towards the 

11 other end -- not at my property, but closer, further 

12 down. My tenants notified me that things had 

13 changed, they wanted to get out of the lease, and I 

14 said is there any way you could work around it --

15 MR. MALONE: Your Honor, I would object 

16 to hearsay from his tenants. 

17 

18 

19 

20 

21 

22 

23 

THE COURT: He just said they wanted out 

of the lease. 

MR. MALONE: He said they notified him 

and said they wanted out of the lease, Your 

Honor. 

THE COURT: All right. 

A I have a letter here somewhere -- but 

24 anyway, they were not happy with what had happened, 

25 and they got with the trucking company; they had the 
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Jolm C. Cullather - Direct Examination 

14 

l truckir.g tut-;noatr~~r .i;.~:r. · G.o~e-..d~IL. to Summit. As ttey 

2 described, they would have to back the 18-wheeler 

3 back down to the garage to the loading area, back in 

4 and unload it. About three weeks ago, I got a call 

5 from them that they were very upset, that there were 

6 these concrete barriers that had been put up right 

7 at our loading dock and were angled across -- and 

8 I'll be happy to draw --

9 Q Just tell us what you observed. Let me 

10 go to the gate, which is at the western-most portion 

11 of the common-use area. 

12 

13 

A 

Q 

The western would be at Norfolk Avenue. 

Was there a gate there before the 

14 defendants purchased their property? 

15 

16 

A 

Q 

No. The gate went in six months ago. 

Is there sufficient room through the gate 

17 when the gate is open for these tractor-trailer 

18 trucks to make their deliveries and shipments from 

19 your tenant's property? 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

No, they cannot get through the gate. 

Is that true up until this minute? 

It's true right now. 

Let's go to the concrete abutments that 

you described. Can you show Judge Markow a 

25 photograph that will identify the concrete abutments 
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John C. Cullather- Direct Examination 

15 

1 and also ~1:~:e.:u--.-~.o- :th~ .Lo~d.i.ns.-~ock that the 

2 commercial entrance would need to use. 

3 A Yes, sir. There are abutments, and 

4 here's a better picture. We moved the pickup truck 

5 into the driveway so that you could see how tight 

6 they were; that a tractor-trailer -- it's impossible 

7 to get there -- including all the dumpsters were 

8 moved down from the other tenants that are on both 

9 Altamont and Summit. Here's another picture that 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

shows the unimproved area, and then a picture of the 

ten-foot gate down at Norfolk with the 

private-parking sign. 

Q Mr. Cullather is referring to a 

photograph that shows the pickup truck that is 

backed up to your loading dock in the rear of your 

building. The pickup truck is sitting in the 

common-use area? 

A That's on the ramp in the common area. 

Q That's your pickup truck; is that right? 

A It belongs to one of my brothers. 

Q Do any commercial deliveries or shipments 

to your tenant, have they ever been handled by a 

pickup truck? 

A 

Q 

No. 

By what type of truck? 
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John C. Cullather- Direct Examination 

, ... 
-0 

2 to them. They may go out in other entities, but a~ 

3 18-wheeler comes in every day. 

4 Q So the deliveries are by 18-wheelers? 

5 A That's right. 

6 THE COURT: Are you offering these? 

7 MR. COSBY: Yes, I am, Judge. 

8 THE COURT: All right, four photographs. 

9 Any objection? 

10 MR. MALONE: No, Your Honor. 

11 THE COURT: This will be 7, I guess? 

12 MR. COSBY: Yes, sir. 

13 THE COURT: Go ahead. 

14 Q Do you have personal knowledge as to what 

15 occurs presently when these trucks where unable to 

16 come to the commercial entrance at the rear of the 

17 property? 

18 A I do not. 

19 Q Do you have any personal knowledge as to 

20 trucks having left without making a delivery? 

21 A Yes, I was there the day that we found 

22 out about these. Everybody was raising cane, and I 

23 went over there. And at that time a truck had came 

24 down, the guy cussed and drove away. He said, "What 

25 do they expect me to do?" Then a trash --
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John C. Cullather- Direct Examination 

17 

1 waste-man~s~e-ntt..·.:t·rusk.. .. .c-a.m.e. --~~d he couldn't get to 

2 the dumpsters at that time; he raised cane, and he 

3 went away. 

4 Q Have you been put on notice by any one of 

5 the defendants of any restriction on your right to 

6 use that common area in the future or to park there? 

7 

8 

9 

A 

Q 

A 

In the future? 

Yes, sir. 

Yes. We've been told the gate is going 

10 to go up on both ends if we don't participate in the 

11 paving expense and sign an agreement that they're 

12 pushing around for everybody to sign. 

13 Q Do you have any objection to the property 

14 being improved, being paved? 

15 A Not at all. 

16 Q Have you been put on notice that your 

17 tenant's vehicles or your tenant's employee's 

18 vehicles would be towed from there in the future? 

19 

20 

21 

22 out. 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

Yes. 

How did you receive that notice? 

It's in a sample agreement that was sent 

Is the agreement from the defendant? 

Yes, his attorney. 

The use of the property when the 
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John C. Cullather ·Direct Examination 

18 

common- use-: . .a.rs a w~ ic.h is ··i-t .is.s ue here, was o•...rr:.ed 
a • • • ~ • •• 0 

by JGB, are you familiar with tee use of the 

property at that time? 

A Yes. 

Q What was it? 

A What it was when I bought it, there was 

7 some tag numbers on there -- but when Highpoint 

8 Street had closed, their employees were going to 

9 lose their ability to parking on the public streets, 

10 so they came over and started tagging the back of 

11 these buildings. And it was at that time that Butch 

12 Baker, I think it was, said he was going to park his 

13 cars there. And I said, "Our people are going to be 

14 parking there if they get there first." 

15 

16 

Q If I can just --

MR. MALONE: Your Honor, there's an awful 

17 lot of hearsay. I'm trying to be patient. 

18 MR. COSBY: I just cut him off. 

19 THE WITNESS: I apologize. 

20 THE COURT: Go ahead. 

21 Q What I want you to address your comments 

22 to is at that time that Baker -- refer to JGB as 

23 Baker at the time JGB owned the property before 

24 it was sold to the defendant, were there any gates 

25 or any other restrictions at either end of the 
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John C. Cullather- Direct Examination 

19 

1 common-use . .;:. r-ea.?-
. . ~. . ·- ~ .. . .. 

'·' f ....... 

2 No. 

3 Q Was there any restriction on the size of 

4 the type of vehicle that could be used there? 

5 A No. 

6 Q Was there any restriction on the number 

7 of parking places that any of the adjacent property 

8 owners could use? 

9 A No. 

10 Q Do you know whether or not there were any 

11 yellow lines painted? 

12 A There were no lines. 

13 Q Are you aware of whether or not the 

14 property was paved at that time? 

15 A It was not. 

16 Q Was it gravel or dirt? 

17 A Gravel and dirt. 

18 Q The use that you•ve described that was 

19 conducted on the property when it was owned by 

20 Baker, did that continue to be the use or did those 

21 uses discontinue after you purchased the property? 

22 A I purchased my property before Baker 

23 purchased his property. 

24 Q In 1984? 

25 A In '84. 
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John C. Cullather - Direct Examination 

2J 

1 Q · .IP.l]..,~ br:i,.~~Y :~he first· time that you 

2 noticed any restrictions as to access at eith;r end 

3 or the type and size of vehicles or the location of 

4 parking. 

5 A Four or five months ago when the gate 

6 went up down at the far end. 

7 Q That was after the purchase by the 

8 defendant. Have you requested the defendants to 

9 move the concrete abutments so the tractor-trailers 

10 can back up to your -- unload at your loading dock? 

11 A I attempted to talk to this gentleman 

12 sitting over the bar back there, and he kept 

13 walking. He wouldn't come over to address our 

14 concerns. 

15 Q Have you attempted to address the issue 

16 of the locked gate at the west end of the common-use 

17 area? 

18 

19 

20 

21 

22 

23 

24 

25 

A No, I have not. 

Q Have you personally seen whether or not a 

tractor-trailer of the type that makes deliveries to 

your tenant can make it through the gate when it's 

wide open? 

A It can't make it through the way the gate 

is open now. I stepped it off yesterday. 

MR. COSBY: I don't have any further 
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John C. Cullather- Cross Examination 

21 

1 

2 

3 

TH3 COURT: Do you wish to cross-examine? 

4 CROSS-EXAMINATION 

5 BY MR. MALONE: 

6 

7 Q Mr. Cullather, while Baker owned the 

8 property, they attempted to assert 'control of the 

9 parking area, didn•t they, the area behind the 

10 buildings? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A 

Q 

They attempted to, yes. 

And they told you that they have the 

right to control parking there? 

A I told them I didn•t think they did. 

Q Are you aware that other people may have 

entered the parking area of Baker during the period 

of time they owned the property? 

A I have not. 

Q You bought your property in 1984; is that 

correct? 

A That•s right. 

22 Q Has any railroad run behind that building 

23 since 1984? 

24 

25 

A 

Q 

Not to my knowledge. 

So the tracks haven•t been in use since 
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10 

11 

John C. Cullather - Cross Examination 

22 

the time y..<~>.~ • VII? _ o,;.ro.e d- . L!: :-_ 

A Track is still there. 

MR. COSBY: Judge, I just need to make an 

objection for the record to the relevance of 

that question. I think the authorities made 

as to whether trains run up and down those 

tracks is a big red herring. 

objection. 

I've made my 

MR. MALONE: We may have disagreements to 

the law. 

Q It's not your testimony today that people 

12 can't get to the rear of your property from Patton 

13 Avenue? 

14 A No, the 18-wheelers cannot get to the 

15 loading dock where they used to unload. 

16 Q That's your certain knowledge; you know 

17 that for a fact? 

18 

19 

20 

21 

22 

23 

24 

25 

A I do. 

Q And you've seen that happen? 

A I was standing there. 

down. 

MR. MALONE: No further questions, Judge. 

THE COURT: All right. You can step 

(Witness stood down.) 
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Bradley A. Rosenthal - Diret:t Examination , 

23 

1 m••.-. COURT: Jl.!'lything else? IH• 
-·-~ 

2 MR. COSBY: That's all, Judge. Thank 

3 you. 

4 THE COURT: Mr. Malone? 

5 MR. MALONE: Your Honor, if that's their 

6 evidence, I move to strike on that. 

7 THE COURT: Are you going to rise or fall 

8 on that? 

9 MR. MALONE: I'll be glad to put on 

10 evidence. 

11 THE COURT: It's not going to please me 

12 one way or the other. 

13 MR. MALONE: I'll call Mr. Rosenthal. 

14 

15 BRADLEY A. ROSENTHAL, a Witness, called by the 

16 Defendant, first being duly sworn, testified as 

17 follows: 

18 

19 DIRECT EXAMINATION 

20 BY MR. MALONE: 

21 

22 Q Mr. Rosenthal, please state your full 

23 name for the Court. 

24 A Bradley Allen Rosenthal. 

25 Q Where are you employed, sir? 
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Bradley A. Rosenthal- Direct Examination 

1 A Pro Construction Services. 

2 Q Where does Pro maintain its offices? 

3 A 1707 Summit Avenue. 

4 Q Is Mr. Wyatt here the owner of Pro? He's 

5 also the owner of Pyramid Development? 

6 A That's correct. 

7 Q He owns the property at what address? 

a A 1707 Summit Avenue. 

9 Q And Pyramid also, to your knowledge, owns 

10 the property behind 1707, which is the subject to 

11 this proceeding? 

12 A Yes, sir. 

13 Q I'd like for you to turn your attention 

14 first of all to the matters of access to the rear of 

15 Mr. Cullather's property. Are you familiar with his 

16 property? 

17 A Yes, sir, I am. 

18 Q Are you familiar with the location of the 

19 concrete barriers as we speak today? 

20 A Yes, sir. 

21 Q Can you explain to the Judge where they 

22 are located with respect to his property. 

23 A They are located adjacent to his loadi~g 

24 ramp, which is on Pyramid's property in the back. 

25 They can go across the back area and then go to the 
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25 

1 building on the other side, which is facing 

2 Altamor..t. 

3 Q Why are they located at that position 

4 today? 

5 A They were there to keep heavy equipment 

6 off of the asphalt improvements that Pyramid has 

7 been making across the back. It's not designed at 

8 this point in time to take heavy trucks. 

9 Q Is it your knowledge or intention to 

10 complete the improvements down the balance of the 

11 parking area 

12 

13 

A 

Q 

Yes, sir, it is. 

-- or the areas behind the buildings. 

14 Let me ask you to look at these photos. 

15 They're computer-generated pictures. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 does 

THE COURT: Are these something different 

than what I have? 

MR. MALONE: Your Honor, they may be a 

little different. They may show completely 

the other end of the lot, which I think will 

be significant for the Court. 

Q Did you take those photographs? 

A Yes, sir, I did. 

Q Look at the first one of those. What 

that show? 
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Bradley A. Rosent.~al • Direct Examination 

26 

MR. COSBY: Which one is the first? 

MR. MALONE: The one en top. 

THE COURT: All right, gentlemen, let's 

move. You've got four minutes left. 

A That is a view from the Norfolk end of 

6 the parking lot from the finished area, which is 

7 paved, looking down towards Mr. Cullather's 

a property. 

9 

10 

11 

12 

13 

Q Since those concrete barriers were placed 

at that point, have you had occasion to receive any 

requests for moving those concrete barriers from 

anybody? 

A Yes. The day we moved them over there, 

14 there was a fair amount of excitement out back. And 

15 

16 

17 

18 

19 

20 

21 

the people at Radac said that it was very tight on 

the opposite side of the common area, so we took the 

backhoe and pushed the barriers back to allow them 

some more room to access their dock. 

Q Since that date, have you observed the 

use of the access area by Radac? 

A Yes, sir, their trucks come in just like 

22 they have for the last nine months since we started 

23 all of this. 

24 Q For the last nine months, they have been 

25 making entry to that area off of Patton Avenue? 
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1 A Yes, sir. 

2 Q To the best of your knowledge, daily or 

3 weekly, however often, are they able to back up to 

4 that ramp? 

5 A They're backing in the same place they've 

6 been backing in since we started the improvements 

7 last year. 

8 Q You've not witnessed anybody having any 

9 difficulty with that? 

10 A No, sir, not anything. Trucks come all 

11 the time; the pickups and vans go up the ramp like 

12 they have. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

THE COURT: What about the 18-wheelers? 

THE WITNESS: The 18-wheelers never 

backed up that ramp, they just backed up in 

that vicinity and they unloaded from that 

point, and they do the same thing now. They 

come in from Patton Avenue and back right up 

towards the side of the ramp and unload 

everything right there. 

MR. MALONE: May I approach the witness? 

Q Let's hand this one up to the Judge, if 

23 we can. 

24 THE COURT: Are you doing them all at 

25 once? It's much quicker if you're going to do 
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it. 

MR. MALONE: That:'s fine. 

3 Q Take a look at these two pictures and 

4 tell me what they show. 

5 A These pictures show the Patton Avenue 

6 end of the parking area, which is the area the 

7 18-wheelers are coming in. 

8 Q That area is still free and open for 

9 

10 

11 

12 

access? 

A 

Q 

A 

Yes, sir. It has no restrictions. 

What does this photograph show? 

This shows from the north end looking 

13 towards the Patton Avenue direction, and it shows 

14 the concrete barriers adjacent to Mr. Cullather's 

15 property. 

28 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q It also shows a number of other vehicles 

parked back there? 

A Yes, sir. They're vehicles that belong 

to some of the other neighbors or Mr. Cullather's 

tenant. I'm not sure. 

MR. MALONE: I offer those four 

collectively, then. 

THE COURT: All right. Defendant's 1 

through 4. 

MR. MALONE: I have no further questions 
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3 

Bradley A. Rosenthal· Cross Examination 

for Mr. Rosenthal, Judge. 

TEE COURT: Cross-examinacion? 

29 

4 CROSS-EXAMINATION 

5 BY MR. COSBY: 

6 

7 Q How long have you worked at your present 

8 location? 

9 A At the Summit Avenue location or with Pro 

10 Construction? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

At the Summit Avenue location. 

Since we moved in last fall. 

You moved in last fall. And before then 

you worked where? 

A We were at another office location a few 

blocks away. 

Q Are ·you aware that D & J Associates 

bought the property in 1984? 

A Only as I heard it today here. 

Q So from 1984 to last fall, you don't know 

what type of specific uses were down in that 

common-use area, do you? 

A 

Q 

A 

No, sir. 

How wide is that gate in feet and inches? 

Approximately 12 feet. I'd have to 
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1 measure it to give you an exact. 

2 Q Have you ever looked at it with the 

3 intention of estimating its width? 

Nope. 4 

5 

6 

7 

8 

9 

A 

Q How wide is an 18-wheel tractor-trailer? 

10 

11 

12 

A I couldn•t tell you. 

Q Let me refer you to the photograph that 

shows ~he -- since they•re not numbered, I have to 

hold it up -- this is, it shows the concrete 

abutments going up to the door; do you see that? 

A Yes. 

Q I understand from your testimony that 

13 those concrete abutments were put there to protect 

14 the asphalt from trucks being driven on it? 

15 A From heavy trucks, that•s correct. 

16 Q Like the types of trucks that used to 

17 make deliveries to Mr. Cullather•s tenant, or did 

18 you not notice that up until last fall? 

19 

20 

A 

Q 

I don•t understand what you•re asking me. 

Let me ask you this: Take a look at the 

21 left edge of those concrete abutments in that 

22 photograph. When was the last time you were on the 

23 property? 

24 

25 

A 

Q 

Today. 

Now, if you were standing there today and 
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1 looking at the edge of that concrete abutment 

2 looking over this way to the surface -- do you S QO --
3 where I'm pointing? 

4 A Yes. 

5 Q That in fact is soil. It's not asphalt, 

6 is it? 

7 A It's gravel. 

8 Q The asphalt starts some ways up further 

9 to the left? 

10 A That's correct. 

11 Q So isn't it possible, sir, that if your 

12 intention was actually to protect the asphalt rather 

13 than to restrict the access to the loading dock, 

14 these concrete abutments could be straight and they 

15 could be further to the left, couldn't they? 

16 A We moved them.to allow for more parking 

17 on the other side because there are other people 

18 there that are parking cars --

19 Q My question, sir, is 

20 A and it does not obstruct access to the 

21 dock. 

22 Q Do you know whether or not an 18-wheeler 

23 tractor-trailer can back up to that dock? 

24 A Never did. 

25 Q You never did know that. Thank you. 
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32 

1 Now, isn't it a fact --

2 A An 18-wheeler ~ever backed up to the door 

3 even before we made the improvement. 

4 

5 

6 

fall? 

Q 

A 

As far as you know, as recently as last 

Same tenant was in there before we moved 

7 in, before we did the improvements, and they didn't 

a back up to the door. 

9 Q Do you have personal knowledge of 

10 discussions between Mr. Cullather and Pyramid from 

11 last fall up until now addressing the common use of 

12 this lot? 

13 A I know there have been meetings and 

14 letters. As to the exact nature, no, sir. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

if you 

Q 

A 

Q 

Have you attended those meetings? 

No, sir. 

Just my final point on this photograph, 

if the distance between -- well, the fact 

of the matter is that the asphalt here could be 

protected from traffic from the right just as easily 

if these concrete abutments were moved to the left 

to the asphalt, couldn't it? 

A Could be. 

Q Okay. Do you have a construction 

schedule; have you prepared a construction schedule? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

right 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

now? 

A 

Q 

For? 

For the paving of this p=operty. 

Not at the present time, no. 

Have you got a completion date? 

No. 

Is the project fully funded? 

Not at the present time, no. 

Is there any paving activities going on 

Nope. 

There's no paving equipment out there, 

12 either, is there? 

13 A 

14 with this. 

15 

16 

Q 

A 

No, sir. I don't see what that has to do 

I appreciate that. 

The dock is on Pyramid's property to 

17 begin with, the ramp. 

18 Q Thank you. My question is: When is the 

19 work going to start again? 

20 A That depends on their meetings. It has 

21 nothing to do with me or anything I'm involved in, 

22 so I can't answer that. 

23 

24 

25 

Q 

Q 

So you don't know? 

THE COURT: He said that, please. 

Do you know whether or not the gate was 
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1 there before last fall? 

Are you referring to -­

There's only one gate. 

-- Summit Avenue? 

34 

2 

3 

4 

5 

A 

Q 

A 

Q There's only one gate, am I right? How 

6 many gates are on the property? 

Three; one, two, three -- three. 7 

8 

A 

Q How many gates go across the entrance to 

9 the west and the entrance to the east of the 

10 property? There's just one, isn't it? 

A That's correct. 11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. COSBY: I don't have any further 

questions, Your Honor. 

THE COURT: Any redirect? 

MR. MALONE: No, Your Honor. 

THE COURT: You may step down. 

(Witness stood down.) 

MR. MALONE: I just have one more 

witness, Your Honor. 

THE COURT: You-all are out of time, 

though. 

MR. MALONE: I just wanted to have him 

identify the plat of the property, Your Honor. 
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35 

, ... TEE COURT: I don't see how you-all 

2 thought this could be done in a half hou~. 

3 MR. MALONE: I didn't schedule it, Your 

4 Eonor. 

5 

6 DAVID LEE WYATT, a Witness called by the 

7 Defendant, first being duly sworn, testified as 

8 follows: 

9 

10 DIRECT EXAMINATION 

11 BY MR. MALONE: 

12 

13 Q Would you state your full name for the 

14 Court. 

15 A David Lee Wyatt. 

16 Q What is your relationship to Pyramid 

17 Development? 

18 A I'm the manager of the LLC. 

19 Q You're the owner of the property? 

20 A Yes. 

21 Q And Pyramid Development purchased two 

22 parcels from JGB Industries in 1998, correct? 

23 A That's correct; 

24 Q I'm going to show you and ask you if this 

25 is a copy of the plat that shows the two pieces of 
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1 property that you purchased a= that time? 

2 A Yes, sir, it is. 

3 Q And there's two parcels shown on there, 

4 correct? 

5 A Yes, sir. 

6 Q The first parcel is actually the one 

7 that's been referred to as the warehouse parcel, 

8 which is parcel B? 

9 A Yes, sir. 

10 Q There's a second parcel which is this 

11 property behind your building and other buildings 

12 that runs up to Patton Avenue? 

13 MR. COSBY: Judge, if I may object, I may 

14 have rebuttal evidence to put on here. But 

15 that's a plat of the public record, it says 

16 what it says, and we can all argue about it. 

17 I don't think the witness needs to agree to 

18 it. 

19 MR. MALONE: I'd offer that as an 

20 exhibit, Your Honor. 

21 MR. COSEY: Is that plat recorded? 

22 MR. MALONE: No, it's his. 

23 MR. COSBY: I understand that, but is it 

24 recorded? 

25 MR. MALONE: No. 
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--~ I 

1 Q Mr. Wyatt, can you attest to the fact 

2 that as to access to the back of Mr. Cullather's 

3 real estate -- to the best of your knowledge, is 

4 there still access from Patton Avenue? 

5 A Yes. 

6 Q Have you observed trucks coming and going 

7 into his property? 

8 A Yes. 

9 Q Have you observed any of those trucks 

10 having any difficulty in making access into his 

11 property as we speak? 

12 A No. 

13 MR. MALONE: No further questions, Judge. 

14 THE COURT: Cross-examination? 

15 MR. COSBY: I don't have any questions 

16 for Mr. Wyatt. 

17 THE COURT: You may step down, sir. 

18 

19 (Witness stood down.) 

20 

21 MR. COSBY: Judge, my last piece of 

22 evidence is a letter which rebuts the direct 

23 testimony of one of Mr. Malone's witnesses, 

24 that there were no compla~nts from the tenant 

25 regarding access. If I may, I'd like to --
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38 

MR. MALONE: It's not directed to us, 

Your Hor.or, but I do object to it as hearsay. 

MR. COSBY: 

directed to you 

I appreciate that it's not 

if you'd let me finish 

it's directed to Mr. Cullather; it's part of 

his business records, and it rebuts the direct 

testimony of his witness. I don't think 

there's any issue as to its authenticity. 

THE COURT: All right, let me have it. 

MR. MALONE: 

read it. 

THE COURT: 

MR. MALONE: 

THE COURT: 

MR. COSBY: 

I haven't had a chance to 

You haven't seen it? 

Well, I saw --
Let him see it. 

He's welcome to keep that 

copy, and I'll hand7deliver another copy. 

THE COURT: All right. You-all have a 

quick closing argument. 

MR. COSBY: That's all we have, Judge. 

THE COURT: All right. You've got about 

two minutes. 

MR. COSBY: Judge, if I may, and I think 

this is the most important thing that needs to 

be said: If you take a pen and go to the plat 

which is attached to Exhibit 2, and if you 
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were to take a pen and strike through easeme~t 

to use in common and change that to read, 

"Reserved for a future railroad siting," what 

you have is the Strickland case, which is 

identified as behind Tab No. 6. That's what 

you get in the Strickland case was the issue 

was whether or not a strip of land, which was 

identified in the plat as being reserved for a 

future railroad siting, whether or not that 

granted the owners of the adjoining parcels 

the easement rights of ingress and egress 

including parking -- not for anything 

associated with railroads but motor 

vehicles. And the Court, in granting an 

injunction that was requested by the 

plaintiffs, adjoining landowners, entered the 

injunction. And they found that the adjoining 

landowner clearly had easement rights to 

operate motor vehicles on that strip of land, 

and the Supreme Court affirmed. What they 

found was that the notation on the plat, just 

like the notation on this plat that said 

"Reserved for future railroad rights," and 

here it says, "Easements to use in common," 

and then the deed, it says, "spur tracks" and 
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such, were words of description of c~e 

property and no= restriction on their use. 

40 

The property owner, the owner of fee 

simple, made the exact same argument that 

Mr. Malone made to you, that was without the 

railroad tracks there, there is no easement. 

Mr. Malone would argue that without the spur 

tracks and such being in use, there is no 

easement there. That is the exact same 

argument that was made and rejected, and I'll 

just leave the Strickland case to you. Not 

only did the Strickland case make that ruling 

based on the language of the deed and the 

operation of law, but they also accepted parol 

evidence. Even if the deed is ambiguous in 

that it doesn't answer the question of what 

rights the adjoining property owners have when 

there are no railroad tracks there, then what 

the Court will do is to look at parol 

evidence, and they looked at the prior change 

of title. If you look at the prior change of 

title, you find in their chain of title -­

their chain, not ours. If you go back to 

their ultimate grantor, which is after page 

five, what you find is their use is 
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restricted. Somebody may be able to tr.~cw ~s 

off the property or restrict our easeme~t, but 

it's not Pyramid; because if you take a look 

at page 427, and this is after Tab 5, page 

427 -- and I'm referring to the deed up in the 

right-hand corner -- there, of record, is che 

language from the grantor that restricts the 

use of that common-use area only for railroad 

purposes. That is in their chain of title, 

not in ours. If anybody has got a restricted 

use, it's them, not us. What is in our chain 

of title, on the other hand, the deed language 

that's quoted in our bill of complaint and 

appears in our deed; that's in two parts. 

What it says is we have rights to use all that 

land and then it refers to boundaries --

and the land abutting the spur tracks and 

sitings, as may be necessary for two things 

THE COURT: was your grantor or one of 

the prior grantors of one of your owners in 

your chain of title a common owner of the 

easement that you're talking about? 

MR. COSBY: We haven't found it, yet, 

Judge. And even if it was, then the same 

restrictions start at the same place. They 
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don't have any greater use to it than we do 

because it would have been granted to them. 

42 

What is clear under the Strickland case 

is that words such as -- if they wanted to· 

restrict us to the use of the railroad, it 

would have said that. It would have said, So 

long as train access is there, or only for 

access to and from trains. What the 

Strickland case found was that it also granted 

access by motor vehicles and parking and going 

from the area where the tracks -- the tracks 

there didn't even exist -- at least we had 

tracks here -- they were never even built for 

future use for railroad purposes in that. 

Even in the Strickland case they found that an 

incidental, permissible use was to access the 

rear, the commercial entrances of those 

buildings, and the parking and use of motor 

vehicles there. 

The second case, and it's the second out 

of three that I'll point out to you for the 

Court to review, is the Wagner case. That 

flies in the face of Mr. Malone's argument. 

He says, again, since there's no more railroad 

use there then there's no more easement. What 
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the Wagner case said, that involved an 

easement in a wagon-haul road. What the Court 

held there was not only could they still run 

wagons on it, but commercial trucks and motor 

vehicles on it; because they're talking about 

just a future mode of transportation as we 

move forward in time. The exact same thing 

has occurred here. Rail service is no longer 

necessary; now we deliver things mostly by 

truck. The trucks are using the exact same 

land where those spur tracks are located. And 

the spur tracks·are still there because I 

stepped over them this morning. I hope there 

won't be any dispute as to that. 

I just commend -- and I know we've run 

over. I think my case in chief is 15 

minutes -- I just commend these three cases to 

you. And again, if you strike through 

"easement to use in common" and pretend it 

says "reserved for future railroad sitings" 

which would be more restrictive than the 

language that's on this plat -- even then, the 

Strickland case says that those are means of 

description and they're not limitations; and 

they did give the adjacent property owners 
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full ingress and egress on both sides by motor 

vehicles. I appreciate the evidence they pu~ 

on about restrictions of ingress and egress. 

One person can tell you about what it was 

eight months ago, but obviously a survey or 

any kind of detailed study has not been made. 

The Court can look at the photographs, 

even their photographs that show that you 

might get a pickup truck through that 

entrance, but you can't get a tractor-trailer 

in there. The story is told by the sign on 

that fence. What Pyramid Development has 

done they bought the property, fine; they 

want to improve the lot, fine; they are 

converting it to office space, that's fine, 

too; they need parking spaces, to get their 

permit to do that. They've gone into the 

parking business. They put a sign on the 

front on the fence that says, "Violators will 

be towed." They put an agreement in front of 

us and said, "Sign it and pay or you're going 

to get towed." There's no evidence to rebut 

Mr. Cullather's testimony. 

It's no coincidence that the construction 

stopped right up to edge of our loading dock 
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and the abutments go arour.d it in a cuca 

little way to make it hard to get in there; 

they had the dumpsters moved to the other side 

so it's hard for them to get in and out of 

there with their delivery trucks. The 

testimony that this is only to protect the 

asphalt, I've seen a 747 land on asphalt. I 

don't know what's the big deal with commercial 

trucks. There's no construction scheduled; 

there's no completion date; it's just run out 

right there. If they wanted to protect the 

asphalt, they wouldn't have all that gap of 

gravel between the end of the asphalt and the 

abutment. That's the case, Judge. 

THE COURT: All right. Mr. Malone? 

MR. MALONE: First of all, is there a 

burden to show any irreparable damage and 

harm, and I don't think we've come close to 

carrying that burden today. Secondly, I'd 

like to take some rather extreme differences 

with what Mr. Cosby has put before the Court. 

He cites a portion of Tab 5, Your Honor. I'd 

ask the Court to look closely at Tab 5. First 

off all, page 422 and 423 from the deed. What 

he's attached next is page 427, Your Honor. 

-55-



1 

2 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Don't be mislead by that. That portion of 

.1~ .Q 

page 427 is what the Court will well remember; 

you used t:O have to report your corporate 

resolution authorizing the transaction. That 

language is a corporate resolution and does 

not have a dang thing to do with the nature of 

the grant that was made or any restrictions in 

this case. So I take great offense at the 

attempt to mislead the Court. 

With respect to the Strickland case, Your 

Honor, the Strickland case stands precisely 

for what we'~e talking about. In Strickland, 

the Supreme Court said the plat that said, 

"Reserved for future railroad siting" -- and 

they never built the railroad siting -- that 

doesn't mean they don't still have rights 

because they might build a railroad siting 

there. It was a potential future railroad 

siting to which everyone was guaranteed 

access. And the Supreme Court said just 

because they never built it, that doesn't mean 

that your rights are gone. Here we have the 

exact opposite. We have uncontested evidence 

that the very specific grant that they say 

they've gotten here -- first of all, they 
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haven't proved it's in our chai~ of title 

anyway, it's in their chain of title -- says 

they have the right of ingress and egress to 

and from the spur tracks and railroad sitings. 

That's all they've got. Your Honor, the 

Supreme Court of Virginia has said in McCreery 

vs. Chesapeake -- I'm quoting the Amoco case 

here. Give me a second here, Your Honor. 

I'll summarize from the case, Your Honor -­

here it is. Well, it held that when Amoco 

gave access, it closed the easement, was the 

cessation of the purpose for what it was 

granted; no railroad under Amoco, under the 

purposes for which it was granted for to and 

from the railroad spurs; hence the easement is 

extinguished in any event, even if it was our 

chain of title, by the fact the purpose for 

which it was granted, a very specific purpose 

that they bring 

THE COURT: Where do you say that's the 

sole purpose of this? 

MR. MALONE: Read what they have offered 

to the Court as their exhibits. Their Exhibit 

No. 2, Your Honor, the very bottom of the 

first page on page 253. (As read) 11 The 
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rights, privilege and easements used in common 

on the said spur tracks and sitings and so 

much of the property and so on, and abutting 

said spur tracks and sitings maybe necessary 

to afford the property hereby convened and the 

improvements thereon free from any access to 

and use of the said spur tracks and sitings." 

Period. The said spur tracks and sitings are 

no longer used, I believe that establishes the 

Supreme Court precedent; the use for which the 

easement is granted has been extinguished. 

And finally, Your Honor, I think the evidence 

is uncontroverted. They come before the Court 

and say they have irreparable harm and injury 

because we've denied them access. We've not 

denied access. We've got photographs showing 

that they've got free access from Patton 

Avenue. They've got access to and from their 

property. You see the vehicles parked in that 

area, there's no infringement on their rights. 

So I don't think they've come close --

THE COURT: Seems to me the closeness 

with the Jersey wall, is really what they are, 

the barriers are to their -- it's right there. 

MR. MALONE: Your Honor, you've heard 
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Mr. Rosenthal's testimony. They asked him to 

move the barriers back and he did. 

THE COURT: The picture that was given by 

the plaintiff, Plaintiff's ~' is that an 

inaccurate picture? 

MR. MALONE: I don't believe it is, but 

it's a practical matter. He told you he's 

there every day. He's observed their trucks 

coming in and out and nobody appears to have 

trouble. And he discussed it with them, and 

they said they also told you that they've 

never pulled tractor trailers up to that --

THE COURT: Mr. Malone, I tell you what, 

I don't think it takes an expert -- and I'm 

using your Exhibit 1 --

MR. MALONE: Yes, Your Honor. 

THE COURT: --you can't.get an 

18-wheeler back up in there. 

MR. MALONE: Mr. Rosenthal said --

THE COURT: I don't care what he said. 

He can tell me that elephants fly. I don't 

believe it even though he's under oath. 

MR. MALONE: It's their burden to 

THE COURT: If it's a question of 

credibility, I don't believe that. That 
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doesn•t make sense to me. 

MR. MALONE: That they didn•t pull 

tractor-trailers 

so 

THE COURT: r•m saying that you can•t 

back an 18-wheeler up in that space; can•t do 

it. 

MR. MALONE: 

Your Honor. 

THE COURT: 

contrary. 

MR. MALONE: 

It never was their practice, 

Well, they say to the 

They•ve got the burden of 

proving irreparable harm. 

THE COURT: r•m saying you can•t back it 

up. Whether you can unload it by backing it 

up perpendicular, that•s a different question. 

That•s what Mr. Rosenthal says, and that may 

be. 

MR. MALONE: Your Honor, in any event, 

they have the burden of proving, to the 

satisfact~on of this Court, certainly, that 

they have a material right to access on the 

merits. The evidence they put before the 

Court shows a limited easement. Their 

testimony admits the purpose for which that 

easement was granted has not been 
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extinguished, and so should the easement be 

extinguished. 

,.. , 
~-

THE COURT: That•s the ultimate fact that 

has to be decided, and r•m not going to decide 

that today. 

MR. MALONE: I would think until the 

Court has proper evidence before it upon which 

it can form an opinion as to the likelihood 

they have on the success on that point --

THE COURT: I said r•m not going to 

decide it; likelihood is a different question. 

r•m not going to decide the question at this 

point. That is the ultimate issue. 

MR. MALONE: Yes, Your Honor. 

MR. COSBY: Your Honor, if I could just 

take 30 seconds 

THE COURT: No, I•m not going to let you 

take 30 seconds. I 1 m going to ask you, 

though, what is your evidence on the 

irreparable harm? 

MR. COSBY: The irreparable harm is we 

are in danger of losing this tenant and any 

subsequent renewal on that. 

THE COURT: That•s if it never gets 

moved? 
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MR. COSBY: That's correct. 

THE COURT: That's r.oc what preliminary 

injunction is all about. Preliminary 

injunction is to maintain what is the status 

quo to prevent irreparable harm prior to the 

time we decide the case on its merits. That's 

all we're here about today. I don't have any 

evidence that tells me -- I think there's 

plenty of evidence that this is harmful to 

Mr. Cullather•s company and his property. I 

don't think there's any question about that. 

There is evidence, however, that it's still 

usable, though not the way they would like to 

use it; I find that as a fact that 

notwithstanding what Mr. Rosenthal says, I 

think it can be used but not the way they 

would like to use it. But is it such that the 

extraordinary remedy of injunction is 

appropriate because the harm to them will 

never be able to be repaired or replaced? 

MR. COSBY: Ultimately, Your Honor, the 

Court, either in equity or at law, I suppose 

can prepare any remedy, but it doesn't have to 

be -- here, the threat is of tenancy, o: 

losing a tenant that is going to los~ sales 
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and deliveries. 

THE COURT: We don•t know when that•s 

going to happen. We may be able to finish 

this case in 30 days or 60 days, and that•s 

53 

not very long. Is that going to mean that we 

have to take this extraordinary measure of 

imposing an injunction and requiring Mr. 

Cullather•s firm to file a bond? 

MR. COSBY: Judge, that question the 

answer to that question is also balanced as to 

the likelihood of harm to the non-moving 

party, to the defendant; that there is nothing 

in the world that is prevented. 

THE COURT: We•ve got to do it the other 

way. You•ve got to prove irreparable harm, 

then I have to start the balance. 

MR. COSBY: That is correct, Judge. I 

would submit to you that the effect of our 

tenancy when we have a real threat of moving 

this person, how can we quantify the monetary 

damages? 

THE COURT: r•m just -- are they leaving 

tomorrow? If I don•t enter this injunction, 

are they leaving tomorrow, a week from now? 

MR. COSBY: They very well could. 
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THE COURT: They could have gone tcday, 

2 for that matter, but I don't have any evide~ce 

3 ~ to that effect is what I'm saying. 

4 MR. COSBY: Well, I think you do have 

5 evidence 

6 THE COURT: Evidence that there's a 

7 problem and they're unhappy and I believe 

8 they have every right to be unhappy -- but 

9 whether that's enough to say they're leaving 

10 before we can decide this case, I don't know. 

11 MR. COSBY: I think it is when the uses 

12 they purport to you are as bogus as they are. 

13 Their witness says that they used the property 

14 to 

15 THE COURT: That's not what I'm 

16 interested in. If you got past the 

17 irreparability problem, Mr. Cosby, I think I'd 

18 probably rule for you, but I have a problem 

19 with that. 

20 MR. COSBY: I appreciate that, Judge. 

21 What you need to keep in mind is the letter 

22 from Radac, the tenant. 

23 THE COURT: I'm looking at it. 

24 MR. COSEY: It was written before these 

25 barriers were moved. They're even in a worse 
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position right now. 

THE COURT: All right, gentlemen, I'm 

going to do this: I do not think that the 

evidence of irreparability is proved; that 

would require the Court to exercise 

extraordinary power of injunction. However, 

I'm going to exercise a power that's not 

extraordinary. I don't need to hear from 

either one of you-all on this. We're going to 

try this case on the merits in no longer than 

45 days. This is what, mid June? We'll try 

it no later than August 1st. Vacations, 

inconvenience, I could care less, you·know, 

unless somebody's telling me you've got an 

irreparable problem that's going to be 

occasioned by that, but you have to give me 

more evidence than I heard here today. So get 

yourselves a date with my docket clerk out 

here, Ms. Connely, and we'll get this case 

tried within 45 days. It can't be a very 

complicated case to try. It's a question 

primarily of the law. I want you-all to give 

me whatever stipulated facts to the extent we 

can, and we'll put on whatever evidence we 

have to do within a short time. I want your 
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prior-to-trial memoranda of your respective 

positions; a short memoranda. 

50 

MR. COSBY: Can I ask one question? In 

the meantime, is there any reason the barriers 

couldn't be moved five feet to the left? 

THE COURT: Probably not, but I don't 

think that's something I ought to order. It 

would be helpful if they did that, Mr. Malone. 

MR. MALONE: I understand the Court's 

recommendation, Your Honor. 

THE COURT: You-all get a date while 

we're here. We'll get this thing resolved. 

We can do this during a motions week, right, 

hour and a half? 

MR. COSBY: 

THE COURT: 

I think that's fine, Judge. 

I mean, you-all are new to 

the case, but just from what I've seen of 

it -- what are we talking about? 

MR. COSBY: Judge, as long as we don't 

have witnesses say it was never our practice 

when he was only on the property for six 

months; I think if we can keep that stuff out 

of here, it would go really fast. 

THE COURT: 

that, should it? 
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MR. MALONE: r•d certainly be prepared to 

proceed on that schedule, Your Honor. 

THE COURT: ! 1 m just•looking h~re at 

motions week. That•s a month from now. 

MR. COSBY: That•s fine, Judge. 

THE COURT: And the sooner the better. 

MR. MALONE: r•m planning on being out of 

the country for ten days. 

THE COURT: Do it before you leave. 

You•ve got plenty of people up there, 

send one of them up here. 

(Court was adjourned at 4:00 p.m.) 
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March 6, 1000 

Mr. John C. Cul1ather 
Cu!latber Realty Company 
P.O. Box 9316 · 
Richmond, VA 23227 

RE: Leased Property at 1719 Summit Avenue, Richmond, Virginia. 

Dear Mr. Cullather: 

We have occupied this space since February of 1997. One of;our main requirements 
when looking for suitable space to lease for our warehouses is a qock high door and easy 
access to it by tractor-trailer rigs. \Ve had this when we initiated the lease and when we 
agreed to a three·year extensjon. We no longer enjoy this reguiremont at the above 
location. 

We have had to deal with this undue hardship by requiring all: of our deliveries to be 
made from the far end of Summit Avenue. We: receive at a minimum of one restock 
delivery from a Less-Than· Truckload (L TL) freight carrier ea¢h morning. We also 
receive other freight shipments, including UPS throughout the day. This inconvenience 
has led to our freight carriers having to use smaller trailers, and consequently end up 
delaying our deliveries. In addition, the dumpste~ and dirt pilied behind cur building 
creates an undeserved obstacle course. 

What are you going to do about the gate and concrete bani~rs? \\'by must all the 
dumpsters be stored behind our building'? If steps are not taken: quickly to remedy this 
untenable situation. Radac Corporation will find another loeation as soon as possible. 

--

C:: R,jck Moni;, President 
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701 BOOK 2 rAGE 253 
THIS DEED, made this 30th day of March, 1984, be~en S & W 

ASSOCI.~_$, a VU'g:inia Limited Partr'.ership, hereinafter desigr.ated 1 1Granr:or' 1 , 

i 
1 ar.d D & J ASSOCIATES, a Virginia C-eneral Partnership, 'b.ereinaf-:er desig;I'.a.tad 

"Grantee"· , 

That for and in consideration of t.'le sum of Ten Dollars ($10.00) to 
' I Grantor in hand paid, and other good and valuable consideration, the receipt 

whereof is hereby acknowledged, the Grantor does hereby grant and convey, 

WITH GENERAL 'WARRAJ.\l'l'Y AND ENGLIS:.-1 COVENAl.'ll'S OF TITLE, unto the Grantee , the 

followri~g described property: 

ALL of those certain lots, pieces or parcels of land, lying 
and being in the City of Riclm:md, Virginia, on the eastern 
line of Sumnit Avenue bet:r.Yeen Patton Avenue and Norfolk Street, 
with improven:ents thereon, known and designated as Nos. 1719 
and 1721 St.mnit Avenue, acd all rights, ways and appurtenances 
to the sane belonging or in any wise apperta:il'ling, and bounC.ed 
and described as follows, to-wit: 

BEGD~rn~ at a point on the eastern line of Stmnit Avenue distant 
~hundred thirty-three and eighty-five hundredths (233.85) feet 
north of the intersection of the eastem line of Sl.lJllllit Avenue 
with the northem line of Norfolk Street ('!ihich point of beginn­
ing is opposite the center of a party wall for the use of the 
premises No. 1719 Sumti.t Avenue and the property adjoining on the 
south known as No. 1717 Smmit Avenue) and from said point of 
beginning running northwa:rrlly along and fronting on the eastern 
line of SliiiiDit Averrue a distance of forty-eight and ninety-four 
l'rundredths ( 48. 94') feet, mre or less, (mich point is opposite 
the center of a party wall. for the use of the prenises known as 
1721 Suami.t AverJJJe and the property adjoining imDediately on the 
north~ as 1723 Slliiiilit Avenue) and from said front rumrlng 
back eastwardly between parallel lines and passjng through the 
center of said party walls aforesaid a distance of one hut-.dred 
forty-~ and ten lrunclredths (142.10') feet, IIDre or less, to 
the property now or fonnerly owned by Davis Brothers, Incorporated, 
on 'li.hich are located spur trac.l<s and sidings , constructed and 
operated under the provisions of a certain ordinance of l:l.'le 
Council of the City of Ridmmd, approved July 17, 1923, toget:..""le:r 
'With tr.e right, privilege and easemmt to use in coum:m. t..'1.e said 
spur trac.l<s and sidings, and so much of the property of Davis 
Brothers, Incorporated, in the bloc.l< bOLU'lded by Patten Avenue, 
the Boulevard, AltanDnt Avenue, Norfolk Street, and Su:rmi..t: Avenue, 
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and abutting said spur trac.i<s and sidings as tr.a.y be r..ecessart 
to afford ~~e prope~J hereby conveyed and ~~e improvements 
thereon free and convenient access to and use of the said 
spur trac..l<s and sidings; t..~e location of said spur tracks and 
sidings being shown on a plat made by Charles H. fleet, 
Certified Civil w.gineers I dated 1-f.ay 24, 1924, a blue pri.i.t 
copy of vilich -was recorded t.Vi.th a deed of trust from Davis 
Brothers, Incorporated, to Pollard and Bagby, Incorporated, 
Trustee, said plat being recorded in the Clerk's Office, 
Circuit Court, City of Riclmmd, Division I, Virginia, in 
Plat Book 6, page 91. 

The property hereby conveyed is further described on a plat 
by Harvey L. Parks, Inc. , dated 1-f.arch 27, 1984, and entitled 
"Improvenents on No. 1719 & 1721 SUIIIII:it Avenue, City of 
Riclmond' Virginia I II a . copy of mich is attached hereto and 
recorded herewith. 

BEING the same real estate conveyed to S & W Associates, a 
Umited Partnership, by deed from Robert L. Fischer and 
Catherine E. Fischer, his wife, dated March 23, 1981, recorded 
April 2, 1981, in the Clerk' s Office, Circuit Court, City of 
Ricl:mcnd, Division I, Virginia, :in Deed Book 780, page 153. 

'This conveyance is made subject to restrictions, easanents and 

agreer.ents of record, if any, insofar as the sanE may lawfully apply to said 

land. 

WITNESS the following signat:UJ:es and seals: 

sr..m OF VIBGINIA 

CITY/COUNIY OF (J//u-.~td1 f..~ c , to-wit: 

'Ihe foregoing :instr~t was ac.lcnowledged before ti2 t..~is ..... -i I ::..r day 
L; .. L 

of /1/a-u!, 
I 

, 1984, by J. Gordon Wimner, General Partner, on behalf of 

S & W Associates, a Virginia Limited Partner~ 

My cOIIIIJission e.~ires: ( 4 .. '-t:.'-/ I 1'1 Y~: 
.? . ~ / .. 
/" ( /1 I /, 

, .. 
I 

t 
t 



t:his 5 I day 

, 1984,. by W. W. Sinmars, Jr. • Ger~al P:..t.. ...... 1.e=, en beb.alf 

1 of S & r,.; Associates, a Virgi--lia r -:mted Part:r.ership. 

! My ccmnission e:tpires: ~ _ ... / .F- ;:::-~ --~--~~ __ ._ ________________ __ 

I 
I 
it ., 

I 
I. 

Nota.ry PubL:.c 
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YIRGlNL-\: IN THE CLER.K:S OFFICE OF THE CIRCUIT COURT OF THE CITY OF 
RlCHMOND, . . !'ax Imposed bl" Sea. 58-M .1 

C.llde o:t Va .. haa be.en na.id... 
This deed was presenr:d, anc. with the Certificate annexea, acrm:rtted to record on 

APR 1 3 1984 at /0 ~ 4?S o'clock ,& . M. 

Cerk's Fee JZ 00 
Transfer Fee '/. fJ C 

" State Ta.'< Jd(). ~() 
g City Tax Ia(), oa 
"' Grantor's Tax /..&?.t>O 
6 Total ;S7..:3. 0 t? _ 

-
~.,;J:~~-~ 

Test:: 
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//WPRDV4..w.:·,vr.r t::l,.., ..v .. /7-'S ,..r:r.z./ 
..SV.N'IN//T"' A VJt'NV~ 

C/rY e~,r R.!'CHNfQNO, V.,.A"'d/NI'.A, 
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•••ua ........,_.ltl,lnlef"" 

H.....,.t..Paru 
c.:.a. 

HARVEYL. PARKS. INC . 
4807 W. HUNDRED RD. 

CHESTER, VA. PH-748-8641 

. .. CHIIII:XII:a In'• N·A 
·. JOlt Ha. -"4K 3 3 ,4. ~5 
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~~J~~. l~. 200:)' S:33AM ......... i~CMFSCN MCMULLAN !.U ASS~so. 2i59: ~J 

_;:,TtiltED TRUE COPY 
. . .. 

Prepared t:ry: 
Maloney, Huennekens, Parks, Gac!<er & Parsons, P.C. 
1 t 11 East Main Street, Suite 8QO 
Rtct:mor.d, Virgi'ni'a 23219-3103 

!~~ Parcel: N000-1599/011 & N000-1599/0JO 

7H!S D~ED made as of the l:C~~ day of September. 1999, by 

ar.d bec·oo~ee:!. JG3 tNJ)H~.,.~ r.:s TNC • a Virginia corpo::-ation 

Virginia limit:ed liability company(hereinaft:er "Gran::ee"}, 

pro.vides: 

W r T N E S S E T K 

.•• 1"4'-

That !or and in consideration or the sum of Ten Dollars 

($lO.OO) and ocher good a~d valuable consideration paid to the 

Grantor by the Gran~ee, receipt of which ~s hereby ac~~owledged, 

the Grar.tor hereby srants anc conveys un~o the G=antee, in fee 

simple, with General Warranty of Title and with English Covenan~s 

of Title, except as hereinafter stated, the following described 

real pro~er::y, located in che City of Richmond, Vir;inia, t:o-wi~: 

See Schedule ~A" attached hereto 
and made a pare hereof 

This conveyance is also made expressly subject to all 

easements. conditions, restrictions and agreements of record co 

the extenc lawfully applicable to the prope:::y hereby conveyed. 
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il ', ' i J 'J - ' 

WI~SS the fcllowi~g signature and seal. 

G=antee's Adci=ess: 
.?.0. Box 25609 
Richmond, VA 2326C 

COMMONWEALTH OF V:RGIN!A 

AT ~GE, co-wit: 

G~~OR: JGa I~dus~=ies, I=c., 
a Virg~nia cc~o~ation 

ay = ~~ .M ,dL{, . fZs,.I~"ZisE.:U,) 
~~th?hy M. Ill, Preside~t 

.. The fore.goi.r:s Dfaec was acknowledged before me on this /7 t1.J 

day of Sepce~e=, ~998, by ~~chony M. Ill, President, JGa 

Industries, Inc., :.n 

Virgir:.ia. 

Nocary Public 

My commissic~ ~~ires: ..3/ ....<aolJ 
) 
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~~L ~~a- ca--~~- lo- ~l.·e~a o- pa-~a1 o~ la~~ w;t~ t~ ·"""' ..... - -~-a. ..... - ·-. ::- -- - ---- .. . ...... , .. .. ..e 

improvemen~s ~~e=eon ~~d t:he a?~u=cenances the=eto belc~ging, 
ly:..r..g and ce.:::s :.~ the CJ.t:.y o: Richmo:1.d, Virgir.ia. kr.ow:1. as ~res. 
1707, l709, :ill and 1713 Summit Avenue, locat:ed on the eas~ern 
li~e of S~r.G.~= A7enue between Norfolk Street: and Pa~~on Avenue, 
as mere parc~c~la!"ly cescribed en a survey dated April 3, 1986, 
t':'.a=.e =:y De·,...ce==-t i Davis, er".ticled "Plat Showing Impz:oovemencs o.:. 
1707 th!"oug!':. !. 7!3 Summit ~.venue, R~chmond. Vi!"ginia". a copy of 
whic~ is rec==~e: ir. :he Clerk's Off1ce, Circu:..t Co~r:. City o: 
Rich~o~d. V~=:l. ... :a, ~n Deed 3ook 80, page 72B. 

BEING c~e same p!"opercy conveyed to JGB Industries, Inc., a 
Virgir.ia co=;ora:ion, by deed f!"om A=chie Straus and Kacherine c. 
Straus, his ~ife, Alec Meyers and Sara St:raus Meyers, his wife, 
Sa!"a S t:. raus Vi ts:<.y, widow and Miriam Straus WeJ.nscein a:-.d Julia:J. 
Wei~s:ein, ~e= ~~sba~d. da~ed Hay 5, 1985 ar.d reco~ded May 23, 
1965, in ~C.e =~e=~·s c:f~ce, Circui~ Court, Ci~y of Richmond. 
Vi~ginia~ i~ ~es: Bock 60, page 72B. 

Parcel 2: · 

ALL tha= ca=:ain lot, p:ece. or pa~cel of land and 
impz:oovemenes a~~ appc=:enances chereun~o belonging, includi~g 
railroac tra=~s. lyir.g, and being in che Cicy of Richmor.d, 
Vi:g.:~ia, bec~~e~ su~~ic a~d Alca~o~t Streets. k~own as 3014 
No:!olk S~!"ee~. :ont:air.i~g .78 acres, and more pareicularly 
cescribed by cha: ce:tain plat of sur=~Y cat:ed November s. 1985, 
revised Oece=ber 9, lSa6, entitled "Plat Showing Sur~ey of a 
?a:cel of La:c =~= J.G.S. !~dustries, Inc., sicua~ed in the City 
of Richmond, Virginia, prepared by DEWBERRY & DAV!S, certified 
su=veyors, co9y of which is att:ached hereto and made a part 
hereof and to wh:ch reference is hereby made for a ~ore 
parcicular cescri~tion of said real· esta~e. 

BEING che sa~e oz:oo-cerc.y conveyed; to .JGB :i:ndusc.ries, Inc., a 
Vi!.'gir:.ia co;:o=a:lon·.- by- cieed :=rom P.ic~mond, Fredericl<sbu~g and 
Po:omac Rail=oa~ Company, a Virginia co:pcaration, caced Decer.~er 
22, l98a anci !"ec==ded December 23, 1986, in the Clerk' Office, 
Circuit Co~=~. c:cy of Richmor.d. Vi=ginia, in Deed Eook 106, pase 
la53. 
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TBIS DBBD, made this 22nd day of December 1986, by ana 

between the RICHMOND, PRBDBRICKSBURG AND PO'l'OMAC RAILROAD 

COMPANY, a Virginia corporation, hereafter called •Grantor,• and 

JGB INDOSTR!gs, INC., a Virginia corporation, hereinafter cal~ed 

•Grantee•1 

W I '1' H B S S B '1' 8 : 
--~-------

Por and in consideration of the sum of TBN DOLLARS ($10.00) 

and other good and valuable consideration in hand paid, ~e 

receipt of which is hereby acknowledged, Grantor grants and 

conveys with SPBCIAL WARRAN'l'Y OP 'l'I'l'LB, IN PBB SIMPLB, ~o 

Grantee the following described real estate, to-wit: 

ALL that certain lot, piece, or parcel of 
land and improvements and appurtenances 
thereunto belonging, including railroad 
tracks, lying, and being in the City of 
Richmond, Virginia, between Summit and 
Al tam.ont Streets, known as 30l.C Norfolk 
Street, containing .78 acres, and more 
particularly described by that certain plat 
of survey dated November s, 1986, Revised 
December 9, 1986, entitled •plat Showing 
Survey of a Parcel of Land for J. G. B. 
Industries, ~nc., eitusted in the City of 
Richmond, Virainia, prepared by DBWBBRRY • 
DAVIS, certified surveyors, copy of which ia 
attached hereto and made a part hereof and to 
which reference is hereby made for a more 
particular description of said real estate. 

BBING a po~ion of the same land conveyed to 
Grantor by deed from Richmond Land Cor­
poration dated October 2, 1958, .ecorded 
December 17, 1958 in the Clerk's Office, 
Circuit Court, City of Richmond, Virginia, in 
Deed Book 590-B, Page 422. 

This conveyance is made expressly subject to any ana all ease­

ments, conditions, restrictions and agreements as are of reco~, 

and not of record, insofar as they are applicable to the. property 

hereby conveyed. 

-83-



dOCK 010€ PAiic 1654 
IN WITHBSS WRBRBOP, Grantor has caused its name to be 

signed hereto and its corporate seal to be hereunto affixed and 

attested: 

STATB OP VIRGINIA: 
to ~it 

CITY OP RICHMOND : 

RICHMOND, PUDBRICltSBORG AND PO'rOMAC 

By ~~IaOAD !':.ABX 
~~;;~ 

The foregoing deed was acknowledged before me this~ day 

of .tP«rm4 , 1986, by Prank A. Crovo, Jr. and i; ~ ~ 
~~ 

President and Secretary, respectively, on behalf of the Richmond, 

~~~ricksburg and Potomac Railroad Company. 
. . '\. 

··: . ;.··... :>:~ .·: commission expires: ~ /4, 191'9 
r~ .. -

·' 

·~­·. \. .. .. .. .. 
...... •. 

. . 

.. 
3 • .. .. 
:: 

Plo.~ a~ ~1 p~s l \1 • \\i 
VIRGINIA: 

IN THE CLERK'S OfFICE OF THE CIRCUIT COURT OF THE CITY OF RICHMOND 

This ,.iced was pn:scam. md. wilh the Catific:ale annexed, admitted to n:cord 

on DEC 2 3 \98& :n //:~.,lock A.M. 
'TI".e Tu imposed by Sa:. 58.1-802 Code ofVa. has been paid. 

301 Cleric's Fee s~ (I !aW' . I I I 
212Transfer Fee s •. a ; I i. rn e f#O«<J 
039 State Tax S 3Ctft0 • 1 
214CityTax s !D.:tO TESTE: 
~ CityGtantorsTax s IO:Z~ ..;!'C!'-4 ,t::J'!t::a..,r-J.,-
038StateGt:mtorsTax s 111 Z;!l -- ---- --

TOTAL S 92 · lo Iva R. Purdy. Cede 
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VIRGI.l'tlA: 
IN THE CIRCUIT COURT OF THE CITY OF RICIDIOND 

JOHN lV!ARSHALL COURTS ~l.HLDING 
~~~-----------

D&J ASSOCL~TES, 
Plaintiff, 

P~=~ EI \ i !~.D CJ ~,·~;_.~~:·! ~ 
rT;\.."':-·::- ca.-..·;r:--:..-.. !j '--·- •-....J-.:. Vt);. .... ~ 

I 

~tY.j 2 ? "000 i 
Chancery No.: HN113r._,,... .•.. : ' .. ~ ' .. . / 

····!:.J·/· !~; .; .. . ,, ,_, - .. ~-~. . . t- - - ··-·--~~·:;.,;. .,·--~.:.;.:._·-! 

• ..,_ / i 

v.-

PYR.AlVIID DEVELOPM~NT, LLC 
Defendant 

!- •· ..................... :·· ... ,~.) ........ :::-.::.1 

AL'iSW"ER 
. . . 

Comes now the Defendant, Pyramid Development, LLC, he~eina.fter (Pyramid), 

by counsel, as and for its Answer to the Bill of Complaint filed herin on behalf of 

Plaintiff, D&J Associates, her~inafter.(D&J), states as follows: 

1. . Pyramid does not have sufficient information to form an opinion as to the 

truth or falsity of the allegations in paragraph one of the Bill of Complaint and, 

accordingly denies the same. 

2. The allegations of paragraph two are admitted. 

3. The allegations of paragraph three set forth legal conclusions to which no 

response is required. 

4. The allegations of paragraph tour set forth legal conclusions to which no 

response is required. 

5. The allegations of paragraph five are admitted to the extent that the 

document, attached as exhibit "A" appears to be a true and correct copy of 

a deed dated March 30, 1984 pursuant to which D&J acquired title to 

certain real property. All remaining allegations of paragraph five are 

denied. 
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6; Pyramid is without sufficient information to form an opinion as to the 

. truth or falsity of the allegations of paragraph six of the Bill of Complaint 

as it relates to the asserted lease between D&J and Radac Corporation and, 

accordingly, these allegations are denied. All remaining allegations set 

forth in paragraph six are denied. 

7. The allegations of paragraph seven are admitted to the extent that, in and 

abl)ut its efforts to improve the real estate owned by, Pyramid has 

commenced construction of improvements on the property and has-placed 

concrete barriers at certain locations thereon in order to protect its 

improvements. All remaining allegations of paragraph. seven are denied. 

8. All of the allegations of paragraph eight are denied. 

'9. All of the allegations of paragraph nine are denied. · 

WHEREFORE, having fully answered, the defendant, P~d _Development, 

LLC, respectft1lly moves this Court for entry of an appropriate Order denying the relief 

requested by D&J Associates in this proceeding, dismissing the Bill of Complaint, and 

awarding to Pyramid Development, LLC its fe_es and costs on its behalf expended_. 

Christopher M. Malone 
Thompson & McMullan, P .C. 
100 Shockoe Slip 
Richmond, Virginia 23219 

. (804) 649-7545 
(804) 780-1813 

PYRAMID DEVELOPNIENT, LLC 

By: 
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CERTIFICATE OF SERVICE 

I hereby certify that on thisJis/cray of ::f~ 2000, I mailed by US First Class 
Mail, postage prepaid this foregoing Answer to 

James C. Cosby 
~ Cantor, Arkema & Edmonds, PC 

823 East Main Street 
151h Floor 
Richmond, VA 23218 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND 

JOHN MARSHALL COURTS 

----------------------~------------] 
D&J ASSOCIATES ] 

] 
v. ] 

1 
PYRAMID DEVELOPMENT, LLC ] 

] 

-----------------------------------] 

ORIGINAL 
August 3, 2000 

Complete transcript of testimony and other 

incidents in the above~ when heard be~ore The Honorable 
#.. . 

T. J. Markow, Judge, beginning at 10: Oll RECEIVED. & FILEiJ 

CIRCUIT COUilT 

... AUG 2 _? 20~~~ 
BE\i .u) .\ . • .. A.L • , .:....~.:.l ...... ~ 

By ........ . 

J} 
COOK & WILEY, INC.. 

Registered Professional ~eporters 
Post Office Box 14582 

Richmond, Virginia 23221 
(804) 359-1984 
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2 James c. Cosby, Esquire 
cantor, Arkema & Edmonds 

3 823 East Main Street 
Richmond, Virginia 23219 

4 counsel for the plaintiff 
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6 100 Shockoe Slip 
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(The court reporter was duly sworn.) 

THE COURT: All right, let's proceed. 

MR. C::OSBY: May _I, sir? 

THE COURT: Yes. 

MR. COSBY: Good morning, Judge. James Cosby for 

the plaintiff, D&J Associates. By way of.brief opening, 

Judge, the facts.that w-ill be introduced today in 

addition to the facts The Court heard in the prior 

hearing will establish that the plaintiff, D&J 

Associates, has an easement throughout an alleyway that 

runs behind our building and those buildings of 

adjoining landowners. The easement was by grarit~ 

The Court will note that there were,no words of 

restriction in the grant of easement, that permitted 

uses include access to the building, to our building 

from both ends of the alleyway, that there is no 

limitation on that access and that the prior use has 

included delivery trucks, heavy trucks, trailers, vans, 

cars, etc., that the only limitation on the use of our 

easement is that it be in common with the rights of 

others that have rights on that property. In other 

words, the facts will be that we certainly cannot use 

our easement to the exclusi~n of other adjoining 

landowners that also have rights to that easeme~nt. 
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The evidence will also show that continuous -- that 

. the use that I've described in the easement, right up 

until today, has been continuous and that there has been 

no interruption at all until the deed to the property 

was purchased by the Pyramid Development Company. Since 

Pyramid Development's purchase of it, our rights in that 

property.have unquestionably been infringed. They have. 

denied access effectively from one· end ot the property, 

they have placed obstacles, they have plans to_lease 

parking spaces and to rent parking spaces and to 

dedicate other areas in that easement to parking which 

wit! make the access to the commercial rear of our 

building· impossible if that plan continues. 

The evidence will also show that the justification 

for these impediments that were offered to The Court at 

the last hearing are simply bogus. There has been no 

construction on the property since the time we last 

heard even though that was the proffered. explanation for 

the concrete abutments and such. 

· That's the conclusion of my remarks and we're ready 

to present evidence when The Court is ready. 

THE COURT: All right. Mr. Malone. 

MR. MALONE: Yes, Your Honor. I'd make a motion to 

exclude witnesses at this point. 

THE COURT: We'll do it when you finish. 
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MR. MALONE: Your Honor, I do have a book of 

exhibits I will use today. I'll hand it up and I 

provided a copy to Mr. Cosby. During argument it might 

be helpful to point out -- opening it might be helpful 

to point out a few things in that exhibit book. 

THE COURT: You don't get a chance to argue yet, 

·this is opening statement. 

MR. MALONE: I apologize, Your Honor, I was trying 

to make opening statement. Judge, if you will look 

quickly at this book, you'll see that .the first four 

exhibits in that book are actually copies of deeds. 

They are deeds in chain of title of my client .. They 

begin with the deed to my client in 1998 and proceed 

back through Exhibits 2, 3 and 4 which are prior deeds 

in our chain of title. 

The fifth document, the fifth exhibit in this book, 

Your Honor, is the exhibit The· Court is going to need to 

pay the most attention to, I think. Although it's a 

very old deed, it's a deed from 1925 between Davis 

Brothers, Incorporated, and Cornwall Realty Corporation. 

That deed is the deed that contains the easement 

language that they seek to enforce here today. ·on the 

second page of that deed is the language that brings us 

here to court today. It's a very specific grant in that 

deed itself. 
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6 

1 Eleven lines down beginning with the line, "42 and 

2 10/100ths feet, more or less," immediately after that, 

3 "To the property of Davis Brothers, Incorporated, which 

4 are located spur tracks or sidings constructed and 

5 operating under the conditions of a certain ordinance," 

6 so on, "hereto grant together with the right, privilege 

7 and easement to use in common the said spur .track and 

8 sidings of so much of._ the property of Davis Brothers., 

9 Inc., in the block bounded by Patton Avenue Boulevard, 

10 Altamont Avenue, Norfolk Street and Summit Avenue and 

11 abutting said spur tracks and sidings as may be 

12 . necessary to afford the property her~by conveyed and 

13 improvements thereon free and convenient access to and 

14 use of the said spur tracks and sidings." 

15 That's the easement that they got. It's a very 

16 specific grant of use, very specific as to the use of 

17 railroad spur t~acks and sidings located on a specific 

18 parcel of property. My client owns that parcel of 

19 property. His p~edecessors in title. held it for quite 

20. some years. If The Court were to look at Exhibits 6, 7, 

21 8, 9, that's the balance of the chain of title for the 

22 plaintiff today. 

23 The plaintiff's chain of title in each case 

24 contains exactly that same language. They're granted 

25 the right to their predecessor in title to exactly the 
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1 same language with the exception of the deed with 

2 respect to which they took. Excuse me, even the deed 

3 they took, which is Exhibit 10 in my book, has exactly 

4 the same language, same restr1ctive language and the 
' . 

5 same restrictions in terms of use being l'imited to 

6 ingress and egress for purposes of use of the spur_ 

7 tracks and siding. 

8 . The testimony today, Your -Honor, is that the spur 

9 tracks and sidings were abandoned quite some time ago. 

10 They have been abandoned. They are no longer used. 

11 They are cut off from both ends of the property, both at 

12 Altamont and Patton Avenue. The spur tracks and the 

13 railroad tracks have been abandoned quite some time ago, 

14 during the period of time that the property was owned by 

15 RF&P Railroad Company. And the deed that they held is 

16 in here. RF&P held the property until 1986 at which 

17 time they conveyed the property to our predecessor in 

18 title which was JGB Industry or Baker Equipment. 

19 We believe there will be evidence before ·The Court 

20 today that will establish, at least during the tenure of 

21 ownership by Baker Equipment, they posted the property, 

22 stated that they had -- it was their private property, 

23 that anybody who parked there in violation of their 

24 rights would be towed. There will be evidence that at 

25 least one of the adjoining landowners entered into a 
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parking lease with respect to use of the property. 

I believe they intend to proceed today on the 

theory that they've got some a~verse rights, but I 

8 

.believe the,evidence won't support that conclusion. I 

believe The Court has a legal issue before it. It's 

going to have to determine what the extent of the rights 

are th~t are granted by that easement where we have 

clearly the ~ban~onment of the or~ginal essential 

purpose for that easement which was access to railroad 

spur _tracks and sidings. The railroad spur tracks and 

sidings don't exist. There may be portions of those 

railroad tracks still buried in the ground, but they 

don't go anywhere. 

~he plaintiff seeks to expand from that limited 

right to assert to The Court that they now have the 

right to ingress and egress from public streets, both 

Altamont Avenue and Patton Avenue, and they have the 

right to continue to maintain use of the property and 

continue to make deliveries to and from the property and 

continue to park on the property. We believe to the 

extent that has occurred in the past, it has been 

permissible. 

There is going to be no evidence that they utilized 

the property under the essential requirement fqr adverse 

possession, that their use was open, notorious, hostile 
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1 and adverse to our claim because there is no adverse 

2 claim to their chain of title. So, we believe they are 

3 not going to be able to sustain the burden of proof. 

4 THE COURT: All right, Mr. Cosby, who is your first 

5 witness? 

6 And let me ask that-all people who· are going to be 

7 witnesses step outside. Remain there. Bon't discuss 

8 the case exce~t when you are on the witness stand until 

9 the case is concluded. 

10 

11 (The prospective witnesses left the courtroom.) 

12 

13 THE COURT: can we stipulate that these documents 

14 are, in fact, the documents of title that he's talked 

15 about here so we don't have to waste time of offerin·g 

16 them? 

17 MR. COSBY: Yes, sir. 

18 MR. MALONE: Your Honor, I have a duty to tell The 

19 Court one thing. I noted this morn~ng that there is a 

20 page missing in my Exhibit Number 6. It goes from 54 to 

21 56 and I apologize to The Court. I don't think it is 

22 any consequence, but I do want to bring it to The 

23 Court's attention so that Counsel is not surprised by 

24 that. There is one page missing. I'll represent to The 

25 Court that I viewed it on the screen yesterday and it 
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1 doesn't say anything adverse to the position we're 

2 taking here, but if you want me to withdraw that 

3 exhibit, I'll be glad to withdraw it. 

4 THE COURT: we need them in here. We·have to get 

5 that one page. Don't we have that in another thing 

6 anyway? 

7 MR. MALONE: Your Honor, I don't know that that is 

8 the same exhibit. If Your Honor wants a copy, I can 

9 provide that. 

10 THE COURT: Yes. 

11 MR. MALONE: Your Honor, I ca_n get it in two 

12 minutes if The Court --

13 THE COURT:. Well, we don't have to have it right 

14 this second, but at some point just so there won't be a 

15 question. Other than that, Defendant's Exhibits 1 

16 through, what, 7? 

17 MR. MALONE.: Ten is the last. 

18 THE COURT: They're all exhibits, all stipulated as 

19 the chain of title? 

20 MR. COSBY: Yes, sir, all but 6 until he co~pletes 

21 it. 

22 THE COURT: All right. Go ahead. Who is your 

23 first witness? 

24 MR. COSBY: I'd like to call Ray Tipton, Your 

25 Honor. If I can just ask The Court an administrative 
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1 question in the me~ntime. I just want to confirm that 

2 The Court has a copy of the plat that Mr. Malone 

3 introduced into evidence in the prior. 

4 THE COURT: Whatever you all have given me. I 

5 mean, that's not the record for today. We· can·take them 

6 out probably make exhibits of them and use them. 

7 

8 N. RAY. TIPTON, was duly sworn. 

9 

10 THE COURT: You all want to take these? To the . 

11 ext~nt you want to use them, give them to me. 

12 MR. COSBY: Yes, sir. 

13 THE COURT: I don't want to have to duplicate them. 

14 Is this what you're talking about? 

15 MR. COSBY: If I can just look at it, I'll answer 

16 my own question. Yes, sir. It might assist The·. Court 

17 to_ leave it open because I'm going to ask a number of 

18 questions. 

19 THE COURT: Whatever you have of these, just come 

20 get them and offer them. They are the exhibits from the 

21 preliminary injunction hearing. 

22 MR. COSBY: Do you have any objection to The Court 

23 to continue to receive exhibits that we introduced in 

24 the last hearing? 

25 MR. MALONE: That's fine by me. 
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Noel R. Tipton - Direct Examination 

12 

1 THE COURT: What's that?· 

2 MR. MALONE: No objection, Your Honor. 

3 THE COURT: To what? 

4 MR. COSBY: He has agreed to the introduction of 

5 the prior exhibits. 

6 THE COURT: Do I need them? 

7 MR. COSBY: Yes, you do, Your Honor. 

8 THE COURT: All of t~em? 

9 MR. COSBY: You do, yes, sir. 

10 THE COURT: All right, that's fine. So, 1 through 

11 8 ~ated 6/14 are accepted into evidence and marked as 

12 noted there. Defendants and plaintiff's? 

13 MR. COSBY: Yes, sir. 

14 THE COURT: All right. 

15 

16 DIRECT EXAMINATION BY MR. COSBY: 

17 

18 Q Mr. Tipton, could you tell The Court your name? 

19 A Noel Ray Tipton. 

20 Q And your address? 

21 A 2010 Park Avenue, Richmond, 23220. 

22 MR. COSBY: If I may, can I ask Mr. Tipton to refer 

23 ~o .a copy of the plat? 

24 THE COURT: Go ahead. And this is marked as 

-
25 Defendant's 5, this plat. 
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Noel R. Tipton - Direct Examination 

.13 

1 MR. MALONE: Your Honor, may I approach? 

2 THE COURT: Yes. 

3 Q Mr. Tipton, could you take a look at the plat that 

4 I've showed you and indicate the property that you own? 

5 A I own from 1733 Summit Avenue to 1739 plus the 

6 parking lot on the_north side. 

7 Q Could you point to the property that you own on the 

8 plat? 

9 A Starts here {indicating), goes all the way down to 

10 -Patton Avenue. 

11 Q Okay. How long have you owned that property? 

12 A I bought the property in the late '60s. 

13 Q Are you familiar with the use of that prop~rty 

14 since your purchase of it in the late '"60s? 

15 A Yes, I am. 

16 Q Do you recall the specific date? Was it 1968 that 

17 you purchased the property? 

18 A Yes. 

19 Q Are you also familiar with the use of the property 

20 that is shown as the area to the south? 

21 MR. COSBY: Can we get a stipulation that I'm 

22 referring to the property in dispute? 

23 MR. MALONE: That's fine. 

24 Q Are you also familiar with the use of the alleyway 

25 behind to the south of your property? 
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Noel R. Tipton - Direct Examination 

14 

1 A Yes, I am. 

2 Q And what has been the use of that property since 

3 1968? 

4 A For deliveries and some par~ing. 

5 Q Deliveries by what means? 

6 A By trucks. 

7 Q Okay. Have you also seen rail service in there 

8 during the period from '68 to the present? 

9 A Yes. The rail service, I believe, stopped in the 

10 '70s. 

11 Q Okay. Do you recall whether there was also truck 

12 deliveries through the property during the time period that 

13 the rail service was there? 

14 -A Oh, yes. 

15 Q O~ay. Can you describe the types of vehicles that 

16 used the property for access to and from your building? 

17 A· Well, my tenant used delivery trucks for 7-Up, 

18- Canada Dry and they had their vending department in the 
. . 

19 building there and they used the loading dock and they parked 

20 their vending trucks back there. 

21 Q Your tenant was a 7-Up/Canada Dry distributor? 

22 A Right. 

23 Q Okay. What other types of vehicles used the 

24 property for access to your building as well as parking? 

25 A Big tractor trailers, 18-wheelers and some smalle~ 
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Noel R. Tipton- Direct Examination 

15 

1 delivery trucks. 

-2 Q Okay. Was the property also used for deliveries 

3 and access by vans? 

4 A Oh, yes, it was all types of vehicles. 

5 Q Private automobiles ·as well? 

6 A Yes, private automobiles. 

7 Q Okay. Was there any parking by private automobiles 

8 behind your property in the easement area? 

9 A Yes, there was. Personally, I didn't use it for 

10 parking, but other people did. 

11 Q Okay. Was access to the property from both ends o·f 

12 the al~eyway? 

13 A Yes. It was very convenient. 

14 Q Was access to either end of the .alleyway ever 

15 restricted from your purchase of your property from 1968 

16 forward? 

17 A No, sir. · 

18 Q Okay. Did anybody ever tell you as a property 

19 owner in this area that you were not to use this property for 

20 access, ingress and egress to your building? 

21 A I doubt if I had bought it if they had restricted 

22 it because of loading docks back there. 

23 Q Okay. Did you rely on the ability to load and 

24 unload from the rear of your property when you. bought your 

25 property? 
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- Noel R Tipton - Direct Examination 

16 

1 A Yes. 

2 Q Including by truck and by van? 

3 A Yes. 

4 Q Okay. Did anybody ever indicate to you from 1968 

5 forward that there was any -- that there were any 

6 restrictions on ~our use of this property? And I'm referring 

7 to the alleyway. 

8 A No. It was being used for delivery and parking 

-9 when ~ bought it. 

10 Q Okay. And was it -- did it continue-to be used as 

11 such 

12 A · Yes, it did. 

13 Q -- up until? 

14 A Present. 

15 Q Okay. The prior use of this alleyway that you 

16 described, would that also include the ·use of the property 

17 that is indicated as 1719 through 1721? Do you see that 

18 parcel on the property? 

19 A Yes, I do. 

20 Q Was the use that you described consistent with the 

21 use that this property owner had used? 

22 A That's correct. 

23 Q Okay. Do you know of any -- let me ask you a 

24 different question. Are you aware of the -- are you aware of 

25 the prior owner of this right-of-way of the lot behind your 
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1 building? 

2 THE COURT: You're talking about who now? 

3 MR. COSBY: I'm sorry? 

4 THE COURT: Are you talking about the land that is 

5 now owned by Pyramid? 

6 MR. COSBY: Yes, sir. 

7 Q Are you aware of who owned the parcel that is 

8 marked as the easement area, the property in question? 

9 A Seemed like there was a food distributing business 

10 in t·here. 

11 . Q Did you have any conversations with the prior owner 

12 of -- well, let's identify the properties owned by Pyramid 

13 Development. I c~n represent to you, Mr. Tipton, that the 

14 .property owned by Pyramid Development is indicated· as parcel 

15 B on the flat. Do you see that? 

16 A I see that. 

17 Q And it's been repr~sented that Pyramid Development 

18 also owns the alleyway, the common use area that we've 

19 referred to --

20 A Yes. 

21 Q -- that runs along the rear of your building and 

22 the adjo-ining properties. 

23 A Yes, sir. (Unintelligible) Strauss was in the 

24 building for years, a beer distributor. 

25 Q Did you have any conversations with Baker, with 
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1 JGB, Baker Equipment when they owned the property that 

2 Pyramid now bought? 

3 A Yes, I did. 

4 Q All right. Did you have any conversations with 

5 anyone from Baker Equipment as to their understanding of the 

6 use of the easement area? 

7 A I did. 

8 MR. MALONE: Judge, I'm going to have to object to 

9 the hearsay. 

10 THE COURT: Isn'.t that hearsay? 

11 MR. COSBY: No, I don't think it's -- I don't think 

12 it's being offered for the proof of the matter asserted. 

13 I think the intention of the grantor of the property 

14 indicates the permitted use. 

15 THE COURT: · If the prior owner said, You may use 

16 ·it? 

17 . MR. COSBY: Yes·, sir. 

18 THE COURT: That's riot offered for the truth?. 

19 MR·. COSBY: No, sir. I think it's the effect on 

20 the listener. I think, as we. will see, that was the 

21 purpose that was communicated to these others. Under 

22 the case law that we've submitted, the scope of the 

23 allowed use in an easement where it's ambiguous -- in 

24 ·the Strickland case it shows that that can be determined 

25 by permitted uses and also by representations from the 
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1 grantor on which people who used that property relied. 

2 MR. MALONE: Your Honor, first of all, Baker is not 

3 the grantor to this party or any other party with 

4 respect to the easement issue. 

5 MR. COSBY: No; that's correct, but Baker is the 

6 grantor of the servient tenement of the property that 

7 your client owns. That's exactly my point. 

8 THE COURT: I'll overrule the objection. 

9 BY MR. COSBY: 

10 Q Who did you speak to at Baker? 

11 A Glenn Baker. 

12 Q I'm sorry, Glenn Baker? 

13 A Glenn Baker. 

14 Q What was his capacity with Baker? 

15 A He owns it, I guess. He's president anyway. 

16' Q Okay. What did Mr. Baker tell you about his 

17 ·understanding of the use of the property which he owned at 

18 that time which is now the property, the easement area that 

19 is owned by Pyramid? 

20 A Mr. Baker told me that when he bought the property 

21 from RF&P, it was with the understanding that each end would 

22 be open for any egress and ingress. 

23 Q When did he tell you that? 

24 A .After Pyramid contacted me to pay them for parking 

25 back there. 
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1 Q Okay~ What did Pyramid tell you when they asked 

2 you to pay for parking back there? 

3 A They wanted $14,000 for paving and so much a year 

4 maintenance. 

5 Q All right. What was your response to Pyramid? 

6 A I really haven't told them yes or no. 

7 Q Okay. When you say you talked to Pyramid, are you 

8 talking about Mr. Wyatt? 

9 A I think. 

10 Q Who did you speak to at Pyramid? 

11 A I didn't speak to them other than the fact I was in 

12 the meeting with them in the beginning. 

13 Q Okay. Well, who said that they required $14,000 to 

14 pay for parking? 

15 A Their attorney. 

16 Q And who was that? Do you recall who their attorney 

17 was? 

18 THE COURT: Why does that matter? 

19 MR. COSBY:. Okay. 

20 Q Did Pyramid indicate what they would do to this 

21 property if you did not pay the amount of money to pay for 

22 the paving? 

23. A They were going to· close both ends and we could not 

24 use it until .we participated in -- I paid the 14,000. They 

25 were going to block it off and I couldn't get in there to my 
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1 loading docks. 

2 Q Okay. Has there been any blockage of the common 

3 use area, this easement area? 

4 A On the south side there next to Norfolk Street, 

5 they've got that blocked. 

6 Q Can you point to where that is? 

- 7 A It runs from about here (indicating) all the way to 

8 Norfolk Street. 

9 Q Okay. How frequent was the rail service at the 

10 time you purchased the property in 1968? 

11 A Two or three times a week, !-would say, they had 

12 cars come in there. They would leave the freight cars, come 

13 back and get them later. 

14. Q Did you ever use any of the freight service that 

15 came 

16 A No, I did not, not the railroad. 

17 Q You always used delivery by other means? 

18 A See, my plant across the street was bottling and 

19 the trucks brought the raw materials over there . 

20 Q . How did you take delivery to the rear of the 

21 property? 

22 A By truck. 

23 MR. COSBY: ·okay. I don't have any further 

24 questions from Mr. Tipton. 

25 THE COURT: Cross-examine? 

-113-
COOK & WILEY, INC. 



Noel R. Tipton - Cross Examination 

22 

1 

2 CROSS-EXAMINATION BY MR. MALONE: 

3 

4 Q Mr. Tipton, just so I'm clear, you have not at any 

5 time used the portion of my client's property behind your 

6 building for parking, have you? 

7 MR. COSBY: .Objection, asked and answered. Judge, 

a he said that --

9 THE COURT: He's got him on cross-examination. 

10 MR. MALONE: I don't believe you asked the 

11 question. 

12 Q You haven't used it for parking, have you? 

13 A My tenants. 

14 Q But you don't know of any anybody in your tenant 

15 using it for parking now, do you? 

16 A I have four tenants in the building and they all 

17 used it at one time or another. 

18 Q Do you have any personal knowledge today that they 

19 are using it for parking? 

20 A Yes. The Taste of California, the fellow that's 

21 manager there, he parks back there. 

22 Q You referenced -- Mr. Cosby asked you about a 

23 meeting you attended with Mr. Wyatt at his offices. Do you 

24 recall that meeting? 

25 A I recall that meeting. 
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1 Q Do you recall stating at.that time'that neither you 

2 nor your tenants parked back there, so you weren't interested 

3 in the transaction? 

4 A I said I was not personally interested. 

5 Q Did you say that neither you nor your tenants 

6 parked back there? 

7 A I just told you that tve director of Taste of 

8 California did. 

9 Q And the railroad continued to run through there, 

10 you think, until sometime in at least the late 1970s.? 

11 A I don't know the exact date that they stopped 

12 delivery. 

13 Q And after Baker took title to the property that's 

14 behind your building, they regularly used that area for 

15 parking for their employees, didn't they? 

16 A They didn't utilize very much of it, but they had 

17 some parking spaces. 

18 Q In fact, they had numbers on the back of your 

19 building for assigned parking-spaces? 

20 A Yes, they did. 

21 Q And those assigned parking space numbers continue 

22 today, don't they? They are still on the back of your 

23 building? 

24 A There are some numbers there, yes. 

25 Q And during the period of time that Baker Equipment 
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1 owned the property, they also had the property posted, did 

2 t~ey not, saying that it was private property and private 

3 parking? Did they not? 

4 A I can't answer that, I don't know. 

5 Q You don't know. But you are aware that they 

.6 ass.erted the_ right to have their employees park throughout 

7 that a.rea? 

8 I have -- I didn't see anything that gave them the 

9 right, but they put the signs up. 

10 Q In fact, their employees did park immediately 

11 behind your building from time to time, didn't they? 

12 A I nev~r saw very many. 

13 Q But you do know that they did? 

14 A I suppose that they did. 

15 Q That would have been during the tenure of their 

16 ownership which began sometime, !.believe, in 1986 through 

17 1998? 

18 A Could you state that again? 

19 Q That would have been during the tenure of Baker's 

20 ownership which was sometime in the mid 1980s until about 

21 1998? 

22 A Well, actually when I sold the 7-Up franchise, the 

23 Canada Di:y and 7-Up, they took that building over and they 

24 stayed there for 19-and-a-half years in that building. 

25 Q But during the period of time that Baker owned it, 
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1 they regularly. asserted a right to park in there, didn't 

2 they? 

3 A I can't answer that. 

Q The signs were on the back of your building for 

5 purposes of parking by their employees, were they not? 

6 A They didn't have any signs on my loading dock. 

7 Q But there were numbers on each space all up the 

a back of your building? 

9 A They actually were not allowed to put numbers on my 

10 building, 

11 Q They weren't? 

12 A -- but I didn't say anything to Glenn. 

13 Q But they did put the numbers on there and you 

14 didn't object to that? 

15 A I didn't object. 

16 MR. MALONE: No further questions, Your.Honor. 

17 THE COURT: Redirect. 

18 

19 REDIRECT EXAMINATION BY MR. COSBY: 

20 

21 Q Mr. Tipton, I don't have any question about your 

22 statement that Baker may have used the area for parking, what 

23 I want to ask you is did Baker ever communicate to you not 

24 only are we going to park there, but you can't park there? 

25 A Oh, no. 
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1 MR. COSBY: Thank you. 

2 THE COURT: May he be excused? 

3 MR. COSBY: I think he can, Judge, with Mr. Malone. 

4 MR. MALONE: Certainly. 

5 THE COURT: All right, sir, you may step down. .You 

6 are now free to leave if you wish. 

7 

8 (The witness was excused.) 

9 

10 THE COURT: Who is your next witness? 

11 MR. COSBY: The'next witness.is George Yesbeck. 

12 

13 GEORGE E. YESBECK, JR., first being duly sworn, 

14 testified as follows: 

15 

16 DIRECT EXAMINATION BY MR. COSBY: 

17 

18 Q Mr. Yesbeck, could you state your full name? 

19 A George Yesbeck, Jr. 

20 Q And where do you live? 

21 A I live in Chesterfield County. 

22 MR. COSBY: If I may approach the witness and show 

23 him the same plat that we've been referring to. I'd 

24 like to refer to it by the exhibit number. 

25 THE COURT: Defendant's 5. 
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1 Q Mr. Yesbeck, I'd like to refer you to a plat that 

2 has been marked as Defendant's Exhibit Number 5. Take a look 

3 at that. Can you indicate on the plat any property that you 

4 own? 

5 A I own this corner here (indicating) at Norfolk 

6 Street and Summit Avenue. 

7 Q And it's identified by what number do you·see 

8 there? 

9 A 1701 to 1705. 

10 Q Okay. All right. Let me ask you a couple of 

11 questions about this plat. From from your familiarity 

12 with the property, ·what does this line going across this 

13 strip indicate? 

A 14 That's a fence that's been erected across there. 

15 Q Okay. And who has erected it? 

16 A Pyramid Development. 

17 Q Okay. Where is Pyramid Development? 

18 A They're right next door to my building •. 

19 Q Okay. Can you show where the gate is located and 

20 the fence? Can you indicate where that is? 

21 A The gate is located over here (indicating). Where 

22 they have drawn these parking spaces, would be located 

23 partially in the parking space area and partially in this 

24 drive-through area. 

25 Q Let me ask you: Do you see the diagonal lines 
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1 drawn throughout the common use area that we've been 

2 referring to? 

3 A 

4 Q Are those lines painted on the ground right now? 

5 A No. 

6 Q So, those are proposed parking lots? 

7 A Correct. 

8 Q Now, is the gate to the fence in the dead center of 

9 the fence or is it to one side or the other? 

10 A It is towards the side over here (indicating), the 

11 side closest to my building. 

12 Q Towards your. property, okay. Are you familiar with 

13 the types of vehicles that have come in and out of the east 

14 end, the Norfolk Street side of this strip? 

15 A Just about any kind of vehicle that's on the road 

16 comes through here, tractor trailers, cars, trucks, vans, 

17 just about anything. 

18 Q Okay. How long have you owned your property? 

19 A Since '84. 

20 Q Since '84 have you used the area in the common use 

21 area to the rear of your building for personal parking? 

22 A Very little personal parking, mostly delivery 

23 trucks. 

24 Q Okay. Do the delivery trucks and other vehicles 

25 park there while they're making deliveries and pickups? 
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1 A Yes." 

2 Q Okay. All right. Has anybody, by the way, ever 

3 indicated to you that a car can't park there? 

4 A No. 

5 Q Now, based on the location of where the gate is and 

6 this fence, and you said it was up towards your property 

7 rather than in the center? 

8 A' Right.-

9 Q Now, are you able to answer, is this a fairly 

10 accurate representation of the dimensions of the property~ 

11 A Somewhat, yeah. 

12 Q Looking at the -- go ahead and would you mind 

13 marking two Xs about where the gate is on the plat? 

14 A (Complying.) 

15 Q Would you put your initials by the two Xs that show 

16 the gate? 

17 A (Complying. ) 

18 Q Okay. All right. Are you able to say whether or 

19 not, for instance, an 18-wheel truck-- you know_what I'm 

20 referring to, don't you? 

21 A Uh-huh. 

22 Q Whether or not an 18-wheel truck can access this 

23 common use area through that gate if, in fact, these assigned 

24 parking spaces are taken? 

25 A There is no way. 
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1 Q Why do you say that? 

2 A Because the cars would be in the way, all these 

3 vehicles would be in the way. I can't even get an. 18-wheeler 

4 back up to my door here 

5 Q Why is that? 

6 A -- even if there are no cars there. Because the 

7 gate is so close to my property, there .is no way he can 

8 maneuver in and turn the truck where we could use that 

9 overhead door. 

10 Q Okay. Can you tell us what.this strip of land to 

11 the east side of your property indicates? 

12 A I own a four-foot section of this land, it's a 

13 sidewalk area; to the side of my building here from Summit 

14 Avenue all the way back to the alley. And ~yramid has ·taken 

15 an iron gate .and attached it to m~ building on both ends and 

16 run it straight across and closed off both ends, .concreted· 

17 it, put in a drain and now they have a gas grill and 

18 furniture sitting on my property. 

19 Q All right. Did you make protest to Pyramid? 

20 A Yes. 

21 Q What did they say? 

22 A They offered me a couple of spaces in the back of 

23 the building. 

24 Q If they could keep the improvement on that 

25 property? 
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1 A If they could keep the improvement on my property, 

2 yes. 

3 MR. MALONE: Judge, I don't know the relevance that 

4 this has to the issue before The Court. 

5 THE COURT: I'm not sure either. 

6 MR. COSBY: I'll move on, Judge. May I have a 

7 photograph marked for identification purposes? 

8 THE COURT: Is this something we haven't already 

·9 introduced? 

10 MR. COSBY: Yes. 

11 THE COURT: Just tell him what it is and when you 

12 offer it, we'll mark it. 

13 Q Mr. Yesbeck, take a look at that photograph. 

14 - A (Complying. ) 

15 Q Is that a fair and accurate representation of the 

16 property as it appears today? 

17 A Yes, it sure is. 

18 Q Does that show the gate looking from Norfolk 

19 Street, from the west side? 

20 A Yes. 

21 Q So, your property is right through that gate to the 

22 left; is that right? 

23 A To the le~t. 

24 MR. COSBY: I'd like to have that introduced as 
' 

25 Plaintiff's Exhibit --
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1 THE COURT: Nine, I think it is. 

2 MR. COSBY: -- 9 if I can. 

3 THE COURT: All right. 

4 Q If I can show you my copy, Mr. Yesbeck. So, that 

5 is the entrance from Norfolk Street and your property is just 

6 to the left of that photograph; is that right? 

7 A Correct. 

8 Q Can you tell me -- in the foreground at the 

9 entrance of the parking area you see the much lighter color, 

10 what kind of surface is that? 

11 A That's concrete. 

12 Q Was the concrete there when you bought your 

13 property? 

14 A No. 

15 Q ·All right. When was the concrete put down? 

16 A That was put in approximately the same time the 

17 alley was paved. 

18 Q Okay. Do you have any indication as to the purpose 

19 of that concrete? 

20 A Well, Sealtest was across the street, they're on 

21 this side (indicating), the other side of Norfolk. And in 

22 order for them to be able to maneuver their trucks into their 

23 warehouse, they needed to have somewhere to pull in and 

24 that's why the concrete was put there. 

25 MR. COSBY: I have no further questions for 
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1 Mr. Yesbeck. 

2 THE· COURT: All right. Cross-examine. 

3 MR. MALONE: Yes, Judge. 

4 

5 CROSS-EXAMINATION BY MR. MALONE: 

6 

7 Q Mr. Yesbeck, you've owned this property since 1984? 

8 A Correct. 

9 Q So, all of your testimony today relates only to the 

10 period from that date forward? 

11 A Yes. Correct. 

12 Q And you have no personal knowledge of the use made 

13 of the property prior to that date? 

14 A Correct. 

15 Q With respect to the time that you've been there, 

16 you know that Baker Equipment owned this property for some 

17 period of time; do you not? 

18 A Yes. 

19. Q During the period of time that they owned this 

20 property, they actually had the property posted with the 

21 sign, did they not, saying it was private property for their 

22 parking only? 

23 A I do not ever recall seeing that. That may have 

24 been. I don't ever recall seeing'that. 

25 Q Do you recall having seen numbers on the back of 
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1 your building for assigned parking spaces? 

2 A There are numbers on the back of my building .. 

3 Q During the period of time that Baker owned the 

4 property, they, in fact, parked their vehicles behind your 

5 building, did they not? 

6 A No, they did not. 

7 Q You don't know that? 

8 A No, I don't know that. 

9 THE COURT: You don't know that or they didn't do 

10 it? 

11 THE WITNESS: From time to time there may be a 

12 vehicle there, but I was never -- I have no idea who 

13 owned the building or who owned the vehicle that was 

14 there, whether it was somebody from one of the other 

15 warehouses or someone just parking there. I don't know 

16 because I rented the building out. I know that no one 

17 parked there when we were -- on a regular basis because 

18 we used both of those doors. 

19 Q But you do know that there are numbers -- as we 

20 stand here today, there are numbers on the back of your 

21 building for assigned parking spaces, don't you? 

22 A There are numbers there, yes. 

23 Q And they've been·there for quite some period of 

24 time? 

25 A Yes. 
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1 Q At least since the 1980s? 

2 A We didn't put them there. 

3 Q Were they on your building when you bought your 

4 building? 

5 A Yes. 

6 Q So, they preceded 1984, then? 

7 A I take that back. I assume they were on the 

8 building when we bought it, I don't know. They are just 

9 small little numbers. 

10 MR. MALONE: No further questions. 

11 THE COURT: Redirect? 

12 

13 REDIRECT EXAMINATION BY MR. COSBY: 

14 

15 Q Mr. Yesbeck, during the period you owned your 

16 property up until now, did Baker ever restrict access to the 

17 rear of your property through that alleyway? 

18 A None whatsoever. 

19 Q All right. Are you aware of whether or not they 

20 ever restricted the access of anybody else? 

21 A No. 

22 Q No? 

23 A Absolutely not. 

24 Q Whether it was a tenant, an adjoining landowner, a 

25 visitor, a deliveryman, a customer? 
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1 A Never. 

2 MR. COSBY: Okay. Thank you. 

3 THE COURT: Let me ask you: Do you -- is the back 

4 of your building used to load and unload materials for 

5 that building? 

6 THE WITNESS: Yes, sir. 

7 THE COURT: There is a loading dock back ~here; is 

8 that right? 

9 THE WITNESS: Yes, sir. 

t 10 THE COURT: During the time that you've owned it, 

11 has it been regularly used for the purpose of loading 

12 and unloading? 

13 THE WITNESS: Absolutely. 

14 THE COURT: From the rear? 

15 THE WITNESS: From the rear. 

16 THE COURT: And has anybody ever told you that you 

17 didn't have the right to do that or that you couldn't do 

18 that or in any way restricted your use of that? 

19 THE WITNESS: Never until the fence went up. 

20 THE COURT: And that was when? 

21 THE WITNESS: That was -- I don't know the date. 

22 I'm going to guess a year ago. 

23 THE COURT: All right. Thank you. You can step 

24 down. 

25 May the witness be excused? May he be excused? 
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1 MR. COSBY: Yes, sir. 

2 MR. MALONE: Yes, Judge. 

3 THE COURT: You're free to leave if you wish. 

4 

5 (The witness was excused.) 

6 

7 MR. COSBY: The next witness is Mr. Dick Johnston, 

8 Richard Johnston. 

9 

10 RICHARD L. JOHNSTON, first being duly sworn, 

11 testified as follows: 

12 

13 DIRECT EXAMINATION BY MR. COSBY: 

14 

15 Q Could you state your full name, Mr. Johnston? 

16 A Richard L. Johnston. 

17 Q And what do you do? 

18 A I'm the director of depot operations for RADAC 

19 corporation. 

20 Q And does RADAC Corporation conduct business in 

21 Richmond? 

22 A Yes. 

23 Q Where does it do business from? 

24 A I'm not sure of the exact address, it's the Summit, 

25 summit address. 

-129-
COOK & WILEY, INC. 



Richard L. Johnston - Direct Examination 

38 

1 Q Who owns the property where you conduct business? 

2 A I think it's Jack. 

3 Q D&J Associates? 

4 A Yeah, that's what it is. We have 21 branches, so I 

5 don't know all the specifics about every,one. 

6 Q All right. If I can ask you to look at the plat 

7 that's peen identified as Defendant's Exhibit 5, _are you 

8 familiar with that document? Have you seen this document 

9 before? 

10 A Yes. 

11 Q can you indicate where you're leasing premises from 

12 D&J Associates? 

13 A Actually, this one here is broken up into two and 

14 this is ours where this drive-up thing is right there 

15 (indicating). 

16 Q Okay. And you're indicating 1719 through 1721; is 

17 that right? 

18 A Right. 

19 Q Are you leasing all of 1719 through 1721? 

20 A No. There is an open space next to us. 

21 Q Okay. All right. Are you familiar with the use of 

22 the open property, this common use area that fronts the rear 

23 of the building here? 

24 A Yeah. 

25 Q Okay. And what has the use of that strip been for? 

-13Q-
COOK & WILEY, INC. 



Richard L. Johnston - Direct Examination 

39 

1 A Well, we use it for deliveries. We have -- every 

2 day we have either two types of trucks depending on whether 

3 the freight company wants to send either an IS-wheeler or a 

4 smaller box truck which is in excess of 24 foot. We have 

5 deliveries every day back here (indicating). 

6 Q Okay. At that loading dock? 

7 A At that loading dock. Plus, you know, we used to 

8 park vehicles back there, but we haven't been able to. 

9 Q Why do you say that? 

10 A Well, they have an embankment back there and we 

11 can't get to it. 

12 Q Okay. Is there an embankment there right· now? 

13 A Yes. 

14 Q Would you mind drawing on the plat let me ask 

15 you this: Can I call them abutments, these are the concrete --
16 A They are like you have on the freeways where 

17 they're doing repairs and stuff. They're big concrete 

18 things, but they're curved. They look a little curved, maybe 

19 not curved. 

20 Q Okay. Are those concrete abutments on the property 

21 right now? 

22 A Uh-huh. 

23 Q As of this morning? 

24 A Uh-huh. 

25 Q How do you know that? 
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1 A I was there. 

2 Q Okay. All right. Would you indicate on the plat 

3 as to where those concrete abutments are located? 

4 A Okay. Right now they are out from here 

5 (indicating). They are like in sections, like 15-foot 

6 sections, something like that, I'm not sure. It's like 

7 spaces between them, but they're straight, but they form a 

8 thing where you can't get by. They've got some up here at 

9 the other end, but they're not blocking anything, but they're 

10 just there. 

11 Q Okay. Where? 

12 A Right up here (indicating). 

13 Q You're talking about the east end? 

14 A I don't know if it's east. 

15 Q Do you know why they're sitting there? 

16 A Yeah. They had four up there before because they 

17 was going to block it off and then they decided not to. They 

18 left two. 

19 Q All right. Could you put' your initials next to the 

20 drawing you made? 

21 A (Complying. ) 

22 Q And also on the east end. 

23 A (Complying. ) 

24 Q What has been the effect on ingress and egress to 

25 the property that you're operating from of these concrete 
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1 abutments that are sitting there today? 

2 A Well, we can't -- the biggest problem is backing in 

3 the -- our delivery service every day, they complain to us 

4 quite frequently. They have to back all way down here and 

5 then they have to get to that concrete slab so that they can 

6 drop off pallets. 

7 Q Right. 

8 A So, that's why they have to back in down to there. 

9 They happens every day, they make a delivery every day. Our 

10 trucks, we've got a dock up front that is not always 

11 accessible and we bring our trucks around and pick up a van 

12 to load out of this. Now, at one point in time, these 

13 concrete abutments ~ere right up against our thing. We 

14 couldn'·t get to it. They've moved them out since then, so we 

15 can at least access them, but we can't park anything there. 

16 And we don't have any room for our dumpsters sitting over 

17 here (indicating) and we have some use pallets that were 

18 sitting here that we need some room for. So, basically we 

19. can't -- we have to park on the street. 

20 Q Do you know where the dumpsters are located on this 

21 property? 

22 A Well, they moved them. 

23 Q Where they did move them? 

24 A They was sitting right here (indicating), and when 

25 they put these concrete abutments in, they moved them back 
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1 over here. 

2 Q All right. 

3 A So, it would be right -- where this right-of-way is 

4 (indicating) that goes up into a ramp, it's right next to 

5 that. 

6 Q Speaking of the dumpsters --

7 A Yeah. 

8 Q -- can you tell whether or not the truck that -- I 

9 don't know how to describe the truck that loads up the 

10 dumpster. The waste vehicle that picks up the dumpster, do 

11 you have any idea how that would be able to operate if there 

12 were cars parked there? 

13 A Couldn't do it. 

14 Q Why do you say that? 

15 A He comes in frontways and has to come at an angle, 

16 so he's got to come out and come in. You can't have cars on 

17 both sides. 

18 Q Okay. 

19 A If you didn't have anything over here (indicating), 

20 he could come out here and come into it like that. 

21 Q What's the state of your ability to access the 

22 property from the Norfolk Street entrance right now? 

23 A You can't. I mean, you can walk, you can walk 

24 through the little space about three feet here (indicating). 

25 Q Have you seen any construction or any paving 
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1 activity, say, since June of this year? 

2 A No. 

3 Q Have you visited the property since June of this 

4 year? 

5 A Oh, yeah. 

6 Q Have you seen any construction equipment staged 

7 there, parked there, paving equipment or anything like that? 

8 A No. 

9 Q Have you seen any materials stored there that would 

10 be used in paving? 

11 A No. Well, I haven't seen anything like you speak 

12 of since they paved that other part and they put up the 

13 abutments and then I haven't seen anything since that. 

14 Q Since the beginning of June, have you seen any 

15 indication of paving or improvement to the west of the 

16 abutments? 

17 A No. 

18 Q And that includes right up until today? 

19 A Yes, until this morning. 

20 Q How important is the access to the property that 

21 you are leasing right now from either end to RADAC? 

22 A Well, our lease comes up in January and if this 

23 doesn't get settled to my satisfaction, we are going to go 

24 somewhere else. Would that explain it? 

25 Q I think that explains it. 
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1 A All right. 

2 Q Mr. Johnston, has -- the entire time that RADAC has 

3 been a tenant in D&J's building, can you tell me when that 

4 started? 

5 A Well, actually it was three and a half years ago, 

6 actually three years ago. We took over the last part of a 

7 lease from somebody else and then we've leased since that. 

8. So, the exact date, I'm not sure. 

9 Q Okay. Has anybody ever instructed you as to any 

10 restriction.s other than Pyramid, Pyramid Development? 

11 A No. 

12 Q Has anybody instructed·you to as to any restriction 

13 as to the use of this easement area? 

14 A No. 

15 MR. COSBY: I don't have any further questions. 

16 THE COURT: All right. Cross-examine. 

17 

18 CROSS-EXAMINATION BY MR. MALONE: 

19 

20 Q You have no knowledge of what use was made of the 

21 property prior to your tenancy three and a half years ago, do 

22 you? 

23 A No. 

24 Q And am I correct that there is, in fact, a loading 

25 dock on the front end of the property? 
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1 A That's correct. 

2 MR. MALONE: If I may, Your Honor, approach and 

3 show him a portion of Exhibit 11. 

4 Q Let me ask if you can identify this. 

5 MR. MALONE: It's in the book. 

6 THE COURT: Go ahead. 

7 Q Let me ask if you could 

8 MR. MALONE: And, Your Honor, if you·might· look 

9 too. I've got the pictures marked. 

10 Q Is the first of these pictures the front of your 

11 building? 

12 A Yes. 

13 Q And that shows a loading dock? 

14 A That is correct. 

15 Q And is that loading dock at normal truck loading 

16 dock height? 

17 A At truck loading dock height, yes. 

18· Q And Exhibit 2 --

19 MR. COSBY: Judge, I object because we are not 

20 claiming an easement by necessity. His argument might 

21 have some relevance if we are saying that there is no 

22 other way in there. We're claiming an easement by 

23 '-' grant. The fact that he's got access to the property in 

24 the front doesn't impact the issue of an easement by 

25 grant or an easement by prescription. 
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1 MR. MALONE: Your Honor, I believe we're entitled 

2 to show exactly what type of access they want~ They 

3 maintain that their right of access to a railroad siding 

4 has somehow matured into a right of access for all 

5 purposes. I think we're entitled to show that they've 

6 got access. 

7 MR. COSBY: Judge, that's not our argument. 

8 THE COURT: Overruled. Go ahead. 

9 BY MR. MALONE: 

10 Q Anyway, the series of photographs 1 through 5 do, 

11 in fact, show the front of your building? 

12 A Uh-huh. 

13 Q And actually show a delivery being made from a van? 

14 A That's our van, yeah. 

15 Q And how frequently is it used for that purpose? 

16 A We use it all the time, every day. 

17 Q All right, sir. And you could also make delivery 

18 from a tractor trailer there, could you not? 

19 A No, we cannot. 

20 Q Why no1;.? 

21 A Because they can't back in with the cargo. 

22 Q With respect to the back of your building first 

23 of all, I'll show you Exhibit Number 5 here. Photo number 5 

24 of Exhibit Number 11. Are there, in fact, numbers on the 

25 back of your building? 
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1 A I don't know. 

_2 Q You don't know? 

3 A No. 

4 Q And number 5 actually shows up a truck pulled up 

5 the way you normally pull up to the building, correct? 

6 A. Correct. 

7 Q In fact, you all haven't been able to use that ramp 

8 that's there for unloading tractor trailers? 

9 A No, that's not for the tractor trailers, that's 

10 just for· our pickups, right. They have to get to the 

11 ·concrete. 

12 ,Q But you've never made any use of this ramp where 

.13 you would actually back a tractor trailer up the ramp, have 

14 you? 

15 A No. You have to back it up -- no, not up the ramp, 

16 but to the ramp. You've got to be able to be over the ramp 

17 and then they have a lift that comes down and so it's on the 

18 actual concrete. 

19 Q So, in fact, this has never been used for pulling 

20 tractor trailers up to the building? 

21 A Not to the building, no. 

22 Q In fact, the dock height that is here is actually a 

23 railroad siding dock height, is it not? 

24 A I don't know. 

25 Q You don~t know that, but Exhibits 5 through 9 
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1 actually show a -- excuse me, 5 through 10 actually show a 

2 tractor trailer making a delivery to your building? 

3 MR. COSBY: I'm sorry, my 5 through 10 are not 

4 photographs. 

5 MR. MALONE: Photographs 5 through 10 of Exhibit 

6 11. Pardon me. 

7 A Yeah, that is. That's a picture. 

8 Q And you're able to do that today, are you not? 

9 A Well, yeah. We can't get that close to it, but we 

10 can get there. So, yes, effectively, yes. But the thing is 

11 that doing the front, we have to be able to drop the pallets 

12 down on something so -- and the ramp we can pull it up with a 

13 .pallet jack, but on the front you'd have to actually back up 

14 to the building in order to off-load it. 

15 MR. MALONE: I understand. No further questions, 

16 Judge. 

17 THE COURT: Any redirect? 

18 MR. MALONE: I have just one more, excuse me. 

19 Q Prior to the time that Pyramid purchased their 

20 property, were you aware that Baker Equipment owned the 

21 property behind your building? 

22 A I was not. 

23 Q Did you visit the lot back there frequently? 

24 A Yes. I was the one that went with the landlord and 

25 made the decision that that was where we were going to move 
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1 in. 

2 Q At any time did you see a sign posted at the 

3 Norfolk end of the lot saying it was private property owned 

4 by Baker Brothers? 

5 A No. 

6 Q You don't recall? 

7 A No. 

8 MR. MALONE: Thank you. 

9 

10 REDIRECT EXAMINATION BY MR. COSBY: 

11 

12 Q Mr. Johnston, were you aware of any actions by 

13 Baker Equipment to restrict access to this property to 

14 anybody or any kind of vehicle? 

15 A No. 

16 Q Let me get you to refer to the photograph that's 

17 marked as exhibit -- I'm sorry. I'm going to ask you to 

18 refer to the photograph that has a little number 5 on it. It 

19 is behind Tab 11 of these exhibits that Mr. Malone was asking 

20 you about, defendant's exhibit. Do you see the vehicle 

21 thexe?· 

22 A Right. 

23 Q That's not an 18-wheel truck? 

24 A No, it's not. They have their choice, whatever is 

25 available that day. 
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Q How often do you take deliveries from 18-wheel 

2 tractor trailer trucks? 

3 A Well, I checked with my manager and he said it's 

4 more 18-wheelers than not. 

5 Q Okay. Now, the photograph that is labeled as 

6 Exhibit 1 behind Tab 11, do you see that? 

7 A Yes. 

8 Q Okay. And that is the front of the property that 

9 you're leasing; is that right? 

10 A ·That's correct. 

11 Q And that is 1719; is that right? 

12 A I think so. 

13 Q Now, next-door to you is property that D&J 

14 Associates also owns; is that right? 

15 A That's true. 

16 Q Is there any front loading dock on the D&J property 

17 next to you? 

18 A No. Well, I don't think so. 

19 Q I don't have any further questions. 

20 THE COURT: May he be excused? 

21 MR. MALONE: Yes, Your Honor. 

22 

23 

THE COURT: All right, sir, you 

T 
step down. You 

are free to leave if you wish. 

24 

25 (The witness was excused.) 
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1 

2 THE COURT: Who is your next witness? 

3 MR. COSBY: Next witness is Mr. Cullather and he's 

4 right here. 

5 THE COURT: All right, sir. Come forward and let 

6 me swear you in. 

7 

8 JOHN c. CULLATHER, first being duly sworn, 

9 testified as follows: 

10 

11 DIRECT EXAMINATION BY MR. COSBY: 

12 

13 Q Mr. Cullather, since the last time we appeared in 

14 court in early June, have you seen have you made -- have 

15 you regularly looked at the property, not only the property 

16 that you own, but the easement, the common use area that 

17 comes up to the rear of your property? 

18 A I've been over there three or four times, yes. 

19 Q Okay .. Have you ever seen any paving activity since 

20 the last time we were in court? 

21 A No, sir. 

22 Q Have you ever seen any construction activity? 

23 A No, sir. 

24 Q Let me just ask you: Are the spur tracks still on 

25 the property? 
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1 A Yes, sir. 

2 Q How do you know that? 

3 A I took pictures of them. 

4 Q Did you see them yourself? 

5 A Yes. 

6 Q When did you see them? 

7 A Either last Friday or Saturday a week ago. 

8 Q I think the records show that you own -- your 

9 company owns 1719 through 1721 on the plat that's been 

10 identified as Defendant's Exhibit 5. What is the status of 

11 your tenants? We heard from RADAC. What is the status of 

12 your other tenant? 

13 A Well, my wife and I own it. It's a partnership. 

14 And the other building is empty. 

15 Q And how long has it been empty? 

16 A About a month. 

17 Q Did that tenant's lease expire? 

18 A Yes, it did. 

19 Q Did they choose -- they chose not to renew? 

20 A Correct. 

21 Q Do you know why they chose not to renew? 

22 A I think he was scaling down some. 

23 Q Okay. Have you shown the property in the last 

24 month? 

25 A Morton G. Thalhimer has a prospective tenant. I 
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1 can't.do anything right now. I have not shown it. I didn't 

2 rent to RADAC, Thalhimer did. 

3 Q You're in the real estate business yourself? 

4 A Yes, I am. 

5 Q Okay. How much did that space that is now vacant 

6 rent for? 

7 A They were paying about $1,300 a month, that was· 

8 kind of escalated because we worked them in at a lower rent 

9 for the first year and then went on up. 

10 Q Are you aware from your experience in the real 

11 estate business as to the fair rental value of that property? 

12 A We'd be putting .it on the market around 1,100 a 

13 month. 

14 Q Do you have any debt .service on that property? 

15 A I do not. 

16 Q Are there any expenses that you pay on the 

17 property? 

18 A We pay the taxes. 

19 Q Is that the sole expense? 

20 A Yes, sir, and roof. 

21 Q How much is the real estate tax on your property? 

22 A It's assessed for $275,000. 

23 Q Okay. 

24 A I can't swear unless we are right at tax season, 

25 Your Honor. 
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1 Q Okay. Let me refer you to the plat that's been 

2 identified as defendant's -- it's been introduced as 

3 Defendant's Exhibit 5. Do you see the -- I want to refer you 

4 to the slash marks that are shown going down the common use 

5 area that's subject to the easement that we're t~lking about. 

6 Do you see the marks? 

7 A Yes, sir. 

8 Q Do you understand those to be proposed parking 

9 spaces? 

10 A I think that's what the -- yes, sir. 

11 Q As a matter of fact, it says spaces, doesn't it? 

12 A Yes, it does. 

13 Q Can you testify as to what the effect would be on 

14 the ability to ship and deliver, to load and unload from your 

15 property if automobiles are leased to specific people in 

16 these indicated spaces? 

17 A Well, 1721 could not be considered a warehouse 

18 anymore, it has no way of loading. It would have to be 

19 converted to an office space and you wouldn't have any 

20 parking. So, you couldn't get a·CO for an office without 

21 having specified parking spaces. Basically that makes 1721 

22 (indicating). 

23 Q Describe how 18-wheel trucks would unload and 

24 deliver from your property there. 

25 A Well, when Bob Fisher owned it, Fisher Furniture, 
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1 back in the early '70s, I bought some furniture from him, he 

2 had tractor trailers come in here and would pick up; back in 

3 and would then load his furniture to take it to the market. 

4 He then sold it to S&W Furniture who were a large wholesaler. 

5 They bought from businesses who would go out of business, 

6 would buy all their furniture. They would bring it in by 

7 tractor trailer, which could come in here, back in, form an L 

8 there, unload on this dock right here (indicating), 1721. 

9 They had both sides, that's why there is a hole in the wall 

10 between the buildings. They would unload here and then the 

11 tractor trailer would go out. They then would break down the 

12 large purchases and I bought a couple of desks from them 

13 before we bought the building. That was in approximately 

14· 1975 when I started the real estate business. 

15 Q Okay. If these assigned spaces are all being used, 

16 if these proposed spaces are all assigned and leased to 

17 people and they are all full, then how would a truck have to 

18 operate to load and unload from the building? 

19 A If they do what they're proposing here, they're 

20 ripping off my loading docks, first of all. 

21 Q Are these two --

22 A This is a loading dock and that's a loading dock 

23 (indicating), that's a ramp, actually. 

24 .Q And the proposed spaces are drawn right in front of 

25 one loading dock and on top of one ramp, right? 
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1 A Correct. 

2 Q Okay. All right. 

3 A The question was -- what was the question? 

4 Q Well, did 18-wheel trucks ever back up to your 

5 building? 

6 A Yes. 1721 is dock loading. They would come in, 

7 back in and L it. And before I bought the buildi~g, I 

8 watched them do it because that was important to the next 

9 tenant I had that he had to have accessibility. Actually, 

10 S&W sold me the building and leased it back from me while 

11 they got a building ready on the Boulevard which they moved 

12 to. They outgrew.the space we had. 

13 Q And was there enough room for an 18-wheel truck? 

14 A Yes, there was. And if there wasn't, you just 

15 .asked the people to move the car. 

16 Q So, there is room as long as there isn't parking 

17 right there and parking right there (indicating)?. 

18 A Yes, there is. 

19 Q All right. And how was the ramp used by 18-wheel 

20 trucks? 

21 A. The ramp was for redistribution of the breakdown of 

22 the furniture. Big loads would come in here (indi_cating). 

23 If you wanted to go out, they ramp it down and put it on the 

24 back of your pickup. 

25 Q How large is the product that's shipped and 
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1 delivered to RADAC? Are you familiar with that? 

2 A They're radiators, but they come in bulk. 

3 Q What kind of radiators? 

4 A Car and truck radiators. And they might get other 

5 parts, I don't know. 

6 Q Do you know of any way that those radiators can b~ 

7 taken in and out of your building if parking is ·going to be 

8 assigned and allowed all the way across the rear of your 

9 building? 

10 A Not from the rear. 

11 Q The front of your property Mr. -- a prior witness 

12 testified that there was a loading dock at the front of the 

13 property. Is there a loading dock as to the other piece of 

14 property? 

15 A There is not. 

16 Q You're familiar with Summit Avenue? 

17 A Yes, I am. 

18 Q Is that a public right-of-way? 

19 A Yes, it is. 

20 Q Do you know whether or not loading and unloading is 

21 allowed on Summit Avenue? 

22 A There is a loading zone, no parking area right 

23 there. That is a joke. Parking is so tough in that area 

24 that it's impossible to find a space most of the time on 

25 summit. 
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1 Q And anybody in the public at large is free to park 

2 on Summit? 

3 A They are. 

4 Q And do they? 

5 A Oh, yeah. 

6 Q Have you ever had any conversations with anyone at 

7 Pyramid -- with anyone at Baker Equipment, who was the 'prior 

8 owner of both the common use area and the building that 

9 Pyramid owns, did you have any conversation with anyone at 

10 · Baker as to any exclusive uses for parking or any 

11 restrictions as to the property? 

12 A Yes, on at least two or three occasions. 

13 Q All right. 

14 A And it really came to court when Baker went to the 

15 city to close High Point. 

16 Q High Point? 

17 A High ·Point Street. The city gave them High Point 

18 Street, which is between two of their manufacturing 

19 facilities, and the case came up that that's why they needed 

20 parking in the back was to take more public parking away from 

21 High Point, which is a block away, that they wanted that area 

22 for their employee parking~ 

23 Q All right. 

24 A The previous one or two tenants before was a 

25 cabinet manufacturer and he had a spray booth in the back of 
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1 the building. And one of the people from Baker said that we 

2 were spraying on their cars or that my tenan~ was spraying on 

3 their cars and that they wanted it to stop. And I said there 

4 is no way they're going to stop, that's where they're putting 

5 lacquers on those cabinets. And he said -- I said park· 

6 somewhere else. And then a later instance came when one of 

7 my tenants were parked there and they had these numbers 

8 they came and put numbers on the building. 

9 Q On your building? 

10 A On my building. And he said, We want your tenant 

11 to move or we're going to have him towed. I asked him to 

12 please let me bring my car over, if he thought that he had 

13 that right, to tow my car so he wouldn't tow my tenant and we 

14 would let the court resolve those rights. And I'm not sure 

15 if it was Skip Baker or not, b~t nothing ever happened. 

16 Q Let me ask a couple of follow-up questions. This 

17. was after High Point was closed; is that right? 

18 A I believe it was. 

19 Q Now, before High Point was closed, Baker still 

20 owned this common use area of the property; is that right? 

21 A They didn't immediately -- I don't think they 

22 immediately went as soon as they bought it and started 

23 tagging those buildings. 

24 Q That's my question. At any time before High Point 

25 was closed, did Baker ever assert any right to park in the 
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1 property? And I'm referring to the common use area. 

2 A Ask your question again. 

3 Q Sure. Anytime before -- anytime before High Point 

4 Road was closed, did Baker, to .your knowledge, assert any 

5 rights to park in this common use area? 

6 A I can't swear to the timing. I believe they had to 

7 have put those numbers up. If I were doing it, before I 

8 asked the city to close the street, I'd say I've got this 

9 area to park. 

10 Q So, it's your recollection that this.followed the 

11 closure of the road that Baker had been using to park on 

12 before? 

13 A It followed the closing of the road. 

14 Q Was it your understanding from Baker that they now 

15 needed additional spaces to park for some reason? 

16 A Correct. That's why they bought the land because I 

17 looked at buying that land, too. 

18 Q I'm sorry? 

19 A When they were in their boonday, you could not find 

20 a parking space in Scotts Addition. This was a natural thing 

21 to make into a parking lot, but I couldn't do it. 

22 Q Why couldn't you do it? 

23 A My lawyer at the title company at that time said I 

24 couldn't get clear title. 

25 MR. MALONE: Judge, I've been very patient with 
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1 hearsay. 

2 THE COURT: I agrees. That's hearsay. sustain the 

3 objection. 

4 Q Now, when Baker told you that they were going to 

5 assign spaces behind the building, did you -- you talked 

6 about if you're going to tow a'car, tow mine. Were you 

7 agreeable -- did you communicate any agreement or consent or 

8 did you disagreement with their ability to --

9 A Baker never told me that they were going to assign 

10 parking spaces. They ~ame and put numbers on everybody's 

11 building. 

12 Q. I understand. 

13 A And just started-parking there. 

14 Q Right. Right. Did you ever defend against Baker, 

15 though, your rights to park there as well? 

16 A I had no need to. I was prepared to. 

17 Q Did you threaten to? 

18 A Just what I told you earlier. 

19 Q Okay. What was Baker's reaction? 

20 A Nothing happened. 

21 Q Okay. When you purchased the property, did you 

22 have any understanding and you purchased it when? 

23 A 1984, I want to say. 

24 Q Did you have any understanding as to what the 

25 permitted-uses of the common use area were? 
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1 A Did I have an understanding? 

2 Q Yes, sir. 

3 A Yes. 

4 Q. What was your understanding? 

5 MR. MALONE: Your Honor, I'm going to object unless 

6 he can tell us how he formed that understanding; 

7 however, I think that's going to be hearsay. 

8 THE COURT: I think it would be, too. 

9 Q How did you gain this understanding? 

10 A I went over and watched S&W's trucks load and 

11 unload to make sure an 18-wheeler could back up to the door. 

12 I knew my tenants -- I bought this for investment, not for 

13 personal use. So, I had to be able to say you can park out 

14 . here on a first come, first serve type basis pnd you can load 

15 and unload your goods in the back. No one told me anything 

16 except what I observed and I observed it before I bought the 

17 buil~ing and after I bought the building because S&W 

18 continued renting from me until they got their building on 

19 the Boulevard renovated and were able to move into it. 

20 Q And was the use that you observed on the property 

21 consistent with the use that you saw by other adjoining 

22 landowners? Was that the same use you saw? 

23 A Yes, that's correct. 

24 Q Have you had discussions with anyone at Pyramid as 

25 to the embankments that -- the concrete barriers that are 
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1 sitting on the.property? 

2 A It was very brief with the gentleman that was here 

3 last time, the foreman, I believe. 

4 Q The fellow that worked for Pro Construction? 

5 A Right. 

6 Q Which works out of Pyramid's building? 

7 A Correct. 

8 Q How did that work? 

9 A Well, I don't know what prompted them, everything 

10 was trying to work its way out,_ but whatever that was going 

11 to be. All of a sudden the barricades g9t moved up so my 

12 tenant -- they were moved up right next to t.he ramp. And 

13 · when I saw that and they called me and the agent called me 

14 and everybody was raising Cain, I went over there and that 

15 gentleman was parking a truck up there by that and I hollered 

16 to him and I said, What are you try to do? I said, I think 

17 it's the straw that broke the camel's back. 

18 MR. MALONE: Your Honor, I'm going to object to 

19 anything he said because he's not a party. 

20 MR. COSBY: He's testified previously. 

21 MR. MALONE: . He testified previously. If you 

22 wanted him, you could have subpoenaed him today. 

23 THE COURT: Overruled. Let's go. 

24 Q Mr. Cullathe·r, has anyone from Pyramid or anyone 

25 acting on their behalf told you anything as to your ability 
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1 to continue to have access from your property from either end 

2 of this common use area including deliveries and parking that 

3 would be incidental with those deliveries as well as personal 

4 parking for customers and employees?. 

5 A I got a letter from Mr. Malone indicating that if 

6 we didn't go with an agree~ent that they were going to 

7 barricade both ends and that we could rent spaces for $50 a 

8 month I believe was the number that was in ·the J.etter. 

9 Q Okay. Has th~re been any dema'nd on you to pay for 

10 Pyramid's cost for improving the property? 

11 A I was invited to participate. 

12 Q Does it make any difference to you in your use of 

13 the property whether it has new asphalt on it or .not? 

14 A It's not me, it's my tenants, and I don't think 

15 they cared at all. 

16 Q And as we speak, do you have access to your 

17 property from Norfolk Street? 

18 A No. 

19 Q Okay. So, your access to the rear of your property 

20 through this easement area has now been diminished by half; 

21 is that right? 

22 A By what? 

23 Q It's been diminished by half; is that right? 

24 A Yes. 

25 Q I'm going to show you a photograph that has been 
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1 identified as Plaintiff's Exhibit Number 9. 

2 A All right. I took this picture. 

3 Q Okay. When did you take it? 

4 A Saturday. 

5 Q . I'm sorry? 

6 A I think Saturday a week ago. 

7 Q Okay. All right. And does this continue to --

8 A It was last Saturday, excuse me. 

9 Q And does this show the location of the gate as of 

10 this morning? 

11 A Yes, it does. 

12 Q Look right through the middle of the gate, okay? 

13 A Uh-huh. 

.14 Q That is, I guess, how a truck or a van or a car or 

15 anybody, the direction they would go to· get to your property, 

16 right?· 

17 A Correct. 

18 Q Your property is on the left and down? 

19 A That's correct. 

20 Q I'm going to point you to some light objects that 

21 are placed across the roadway there. Are those still there? 

22 A Yes, they are. 

23 Q Are those the concrete barriers? 

24 A Yes, they are. 

25 MR. COSBY: I don't have any further questions. 
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1 THE COURT: Let's take a short break at this time. 

Stand in recess. 

3 

4 (A recess was taken.) 

5 

6 THE COURT: All right. You want to cross-examine?. 

7 MR. MALONE: Yes, sir. 

8 

9 CROSS-EXAMINATION BY MR. MALONE: 

10 

11 Q Mr. Cullather, your knowledge,of the use of the 

12 building and use of the property behind your building relates 

13 to the time that you've owned the property, correct? 

14 A The building behind my building? 

15 Q The. property behind your building. 

16 A That's correct, and what I saw when S&W owned it 

17 before I bought it. 

18 Q And how long was that before you bought it that you 

19 saw that? 

20 A Well, I bought furniture from Bob Fisher,. Fisher 

21 Furniture that owned the building before S&W owned it. I may 

22 even have been involved in a commission on that, I can't 

23 swear to that. 

24 Q But you're not sure of the dates there? 

25 A It was the '70s when Fisher owned it. 
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1 Q And you've owned the property since 1984, correct? 

2 A Correct. 

3 Q So, most of your knowledge relates to the use that 

4 you've made of the property, your tenants made of the 

5 property since 1984? 

6 A Mr. Malone, to reiterate, I bought furniture from 

7 Bob Fisher. I still have it. He sold the building to S&W 

8 Furniture. They leased it from me after I owned it, but I 

9 bought furniture from S&W, desks that I put into my real 

10 estate business. So, I am very familiar with that property 

11 before I owned it. 

12 Q When did numbers get put on the side of your 

13 building? 

'"'14 A I'm going to say, and I am purely speculating here, 

15 19 -- it had to do with High Point, something before that, so 

16 I'm going say around 1990 or '91, something like that. 

17 Q JGB or Baker Industries owned the property from 

18 1986 forward; is that correct? 

19 A That's correct. 

20 Q I do believe it was sometime after they took title 

21 that they put the numbers on the building. 

22 A I believe it had a tie-in -- now, they can answer 

23 that to do with the closing of High Point. 

24 Q And you testified previously that you understood 

25 that Baker was asserting the r~ght to have their people park 
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1 behind your building, did they not? 

Oh, they parked there, yes. 2 

3 

A 

Q And you didn't tell them that they couldn't park 

4 behind your building, did you? 

A No. 5 

6 

7 

8 

9 

Q In fact, you understood that they claimed the right 

to park behind your building? 

A When he told me about the fumes coming out and that 

he wanted my -- one of my people to move. 

10 Q Okay. And that was the case from -- the whole time 

11 that they owned the property, you understood that they 

12 maintained the right to park back there? 

13 A Everybody parked back there. They parked back 

14 there before they owned it. 

15 Q Okay. And with respect to the railroad tracks, 

16 they're not still connected to anywhere, are they? 

17 A I can't answer that. It doesn't -- it looks like --

18 they're still there, but I don't believe -- it's not in use. 

19 Q 

20 ownership? 

21 

22 

A 

Q 

And they haven't been in use during your tenure of 

I don't believe so. 

Now, your counsel provided me copies earlier of 

23 some photographs. Let me ask you if these are pictures you 

24 might have taken. This is a black-and-white.version. Is 

25 that a picture you took? 
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1 A There are some color pictures over there. 

2 Q I understand there may be, but they're not in my 

3 possession. 

4 A Yes, I took these _last Saturday. 

5 Q And they show the condition of the tracks to the 

6 extent they still exist? 

7 

8 

MR. COSBY: Judge, we'll stipulate that there is no 

rail service on these tracks. 

9 THE COURT: All right. 

10 MR. MALONE: All right. Accept the stipulation. 

11 Q And after Pyramid -- let me ask you before that. 

12 During the period of time that Baker owned the property, do 

13 you recall ever having seen signs posted at the Norfolk end 

14 of the property saying it was private property for Baker's 

15 use only? 

16 A No, I didn't. 

17 Q You never saw that sign? And after Pyramid 

18 purchased the property, you are aware that they asserted the 

19 right to control the use of the property behind your 

20 building, right? 

21 MR. COSBY: I'm going to object to the 

22 characterization of the testimony. The record shows 

23 what it was that he testified to. I don't have any 

24 problem with him answering. 

25 THE COURT: He's on cross-examination. Overruled. 
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1 BY MR. MALONE: 

2 A Ask it again. 

3 Q You're aware that after Pyramid purchased the 

4 prop~rty that they asserted the right to control use of the 

5 property behind your building? 

6 A I had lunch with Dave at Curles Neck Dairy after 

7 they had bought the property and he told me what. his plans 

8 were of paving the area. And I said that I thought that 

9 would be great for the property, but at that time made it 

10 very clear that I didn't expect to have any of my uses 

11 hindered. 

12 Q And you believe that any use or right that you 

13 have, you believe to be derived from·the title documents that 

14 . you have, correct? 

15 MR. COSBY: I object to that. That's a legal 

16 argument. 

17 THE COURT: That's a legal question. 

18 Q What makes you think you have the right to use the 

19 property? 

20 THE COURT: That's a legal question. What he 

21 thinks about it other than that doesn't matter. 

22 Q You've had discussions with representatives of 

23 Pyramid about their plans with respect to the property, 

24. correct? 

25 A Not really. I came in late. I had the times mixed 
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1 up when they had the initial meeting. It was kind of 

2 breaking up at that time. Other than that, your 

3 correspondence really has been the only conversation. I take 

4 that back. I believe there was another meeting that involved 

5 Great Atlantic 

6 Q You represented that you had been offered, invited 

7 to participate in making improvements back there; is that 

8 correct? 

9 A That's correct. 

10 Q And you were actually provided an agreement for 

11 that purpose; do you recall that? 

12 A I recall three or four or five agreements have been 

13 coming forth. 

14 Q I'm going to show you this document. 

15 MR. COSBY: Objection to the relevance of this. 

16 THE COURT: What's the relevance of that? 

17 MR. MALONE: Well, Your Honor, they are asserting 

18 that we're interfering with their rights. I would like 

19 to offer what we propose. I think it suggests that 

20 we're doing all kind of things unilaterally in 

21 contravention. This is what we propose. 

22 MR. COSBY: Well, Judge, if this impeaches the 

23 testimony that, for instance, Mr. Tipton gave, -- and 

24 that was that these folks said, If you don't pay, then 

25 we're going to block off either end-- then that's.fine: 
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But I don't know how this can do it. This is also a 

draft agreement from Mr. Malone and I'm not sure it's 

right for him to.start putting in correspondence and 

draft agreements that he has drafted. That may make him 

a witness. But this is an invitation for Mr. Cullather 

to pay for improvements which he is just not interested 

in doing. I think the issue is does he have to. 

MR. MALONE: I'll leave it to The Court, Your 

Honor. 

THE COURT: I'm not sure, Mr. Malone, that I'm 

understanding why it is relevant. 

MR. MALONE: Your Honor, it's relevant because it 

shows the intentions of my client to the effect of what 

he proposes to do to the property, confirms his intent 

to imp~ove it for the common use of all parties subject 

to this agreement. 

MR. COSBY: Judge, we stipulate he is free to 

improve the property. He can pave it. He can Astroturf 

it. 

THE COURT: Well, he says it goes beyond that. He 

is saying that it still makes it available for the 

, common use of all. 

MR. MALONE: For those that participate in this 

agreement, it confirms it. This will grant him the 

right that he seeks. 
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1 THE COURT: But it restricts the right. I mean it 

2 adds a condition to the right that they claim they 

3 already have. 

4 MR. MALONE: Yes, Your Honor. 

5 MR. COSBY: Judge, that's a non sequitur. This 

6 would confirm -- if this would grant him 

7 THE COURT: I just said it places a condition on it 

8 and that's what he agrees. It does do that. 

9 MR. MALONE: To the extent he has any right, yes, 

10 it does, Your Honor. 

11 MR. COSBY: I'm saying this places a condition on 

12 the right. 

13 THE COURT: I'm not sure, Mr. Malone, that that is --

14 I mean, how is that different than if he came, your 

15 client came to me with that offer and said, Look, if you 

16 will pay X number of dollars to pave Black Acre or part 

17 of Black Acre and whatever else the conditions are, you 

18 then have a right to use it? That doesn't give me -- I 

19 mean give them who are adjoining owners greater rights 

20 than I would have, would it? 

21 MR. MALONE: Well, Your Honor, to the extent 

22 THE COURT: I can do that with anything. 

23 MR. MALONE: If The Court thinks it's not useful 

24 THE COURT: I'm not sure I really see what its 

25 relevance is. 
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1 BY MR. MALONE: 

2 Q But you have declined to participate in the 

3 proposal that has been made by Mr. Wyatt; is that correct? 

4 A Mr. Malone, in a meeting that we had with the other 

5 neighbors, anyone can do what they want, but it was my 

6 thought that if the rights that I believe I have prevail, any 

7 property owner in there could disrupt any kind of agreement 

8 that Mr. Wyatt wanted to give. so, I wasn't going to sign 

9 anything that I had to pay to do and to give up anything. 

10 Q _Throughout the period of time the property was 

11 owned by Baker, you certainly understood that they maintained 

12 the right to control par_king behind the building? 

13 A Absolutely not. 

14 Q They didn't? 

15 A No, sir. 

16 Q The fact that they posted numbers on your bui~ding 

17 and told you that they were going to park their employees 

18 didn't tell you that they thought they had control? 

19 I'm in the real estate.business and if I put a sign 

20 in somebody's yard, it's not for sale unless they sign an 

21 agreement with me. 

22 MR. MALONE: No further questions. 

23 THE COURT: Any redirect? 

24 

25 
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1 REDIRECT EXAMINATION BY MR. COSBY: 

2 

3 Q Did Baker Equipment ever restrict your right of 

4 access to the rear of your property from both ends of this 

5 common use area by any vehicle whatsoever? 

6 A No, sir~ 

7 MR. COSBY: Thank you. 

8 THE COURT: All right, sir. You may step down. 

9 

10 (The witness was excused.) 

11 

12 THE COURT: Any_other witnesses? 

13 MR. COSBY: No, sir. 

14 THE COURT: All right. Who is your witness, 

15 Mr. Malone? 

16 MR. MALONE: Pardon me, Your Honor? 

17 · THE COURT: Who is your witness? 

18 MR. MALONE: I'd call Mr. Wilcox. 

19 THE COURT: What's the first name? 

20 MR. MALONE: David, I believe. 

21 

22 DAVID T. WILCOX, was duly sworn. 

23 

24 THE COURT: You may take the stand. Take the 

25 witness stand, please. 
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1 

2 DIRECT EXAMINATION BY MR. MALONE: 

3 

4 Q Mr. Wilcox, could you state your name for The 

5 Court, please? 

6 A David T. Wilcox. 

7 Q You maintain a business in Richmond, do you not? 

8 A Yes. 

9 Q What is the name of that business? 

10 A H&M Parts Warehouse of Virginia. 

11 Q Where is that located? 

12 A 1723 through 31 Summit Avenue. 

13 Q And you're familiar with the issues that bring you 

14 before The Court today? 

15 A Yes. 

16 Q Let me.ask you: How long have you owned that 

17 property? 

18 A The corporation of which I own, we purchased that 

19 in the early '70s, I believe, under the name of QZ Traders 

20 and then we sold to H&M. 

21 Q When you purchased the property, was there still 

22 rail service on the property? 

23 A Yes. Well, excuse me. When I first went to work 

24 there, it was rail service. When I purchased it, it was 

25 going about the same time. 
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1 Q So, sometime in the mid to late '70s, the rail 

2 service was discontinued? 

3 A I'd say mid '70s. 

4 Q And after that point in time you became familiar 

5 that Baker Equipment owned the property behind your building? 

6 A Yes. They purchased it, yes. 

7 Q And when they owned the property, they asserted the 

·a· right to -- excuse me. When they owned the property, what 

9 steps, if any, did they take to establish their rights to the 

10 property behind your building? 

11 A Well, they indicated that they did own it and they 

12 wanted to lease me parking space behind there and they laid 

13 out parking spaces. 

14 Q And did you, in fact, execute an agreement that 

15 acknowledged -~ did you enter into an agreement for that 

16 purpose? 

17 A Yes. 

18 Q Is this a copy of that agreement? 

19 MR. COSBY: Judge, I'm going to object. It's the 

20 same agreement. 

21 MR. MALONE: No, it's different. 

22 MR. COSBY: I'm sorry. 

23 MR. MALONE: It's ~he agreement he had with Baker. 

24 MR. COSBY: Can I have a copy of it, then? Judge, 

25 can I have a minute to review it? 
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1 THE COURT: I'm not sure. It will take too long. 

2 It's a lease. 

3 MR. MALONE: It's simply a parking lease, Your 

4 Honor. 

5 A Yes, this is the agreement. 

6 Q And that was signed on behalf of H&M? 

7 A Yes, by me. 

8 .-Q And you understood that you signed that agreement 

9 to insure that you had parking behind your building? 

10 A Yes. 

11 Q And you understood that Baker maintained the right 

12 to control parking behind your building? 

13 A Yes. 

14 MR. MALONE: No further questions, Judg~. I would 

15 offer that as an exhibit, please. 

16 THE COURT: Six, I think it is Defendant's Exhibit 

17 6. 

18 MR. COSBY: Well, I object to the exhibit. 

19 THE COURT: All right. Objection is overruled. 

20 

21 CROSS-EXAMINATION BY MR. COSBY; 

22 

23 Q Mr. Wilcox, my name is Jim Cosby. It's nice to see 

24 you this morning. 

25 THE COURT: Mr. Cosby, with all respect, we do that 
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1 at lawn parties and cocktail parties. We're in court 

2 now. You don't have to introduce yourself, just ask him 

3 questions. 

4 MR. COSBY: All right. 

5 BY MR. COSBY: 

'6 Q Mr. Wilcox, the agreements that you have just --

7 that were just introduced is labeled as Exhibit A. Do you 

8 know what that is an exhibit to? 

9 A Do I have a what? 

10 Q Let me show you the agreement. 

11 MR. COSBY: Can I get the exhibit number? I'm 

12 sorry. 

13 THE COURT: Six, Defendant's 6. 

14 Q -I'm going to show you what's been labeled as 

15 Defendant's Exhibit 6. Do you see in the upper right-hand 

16 corner where it says Exhibit A? 

17 A Yes. 

18 Q Do you know what this document was Exhibit A to, 

19 what it was an exhibit to? 

20 A Off the top of my head, no. This is one I just 

21 looked at, yeah. 

22 Q · Okay. All right. This is an agreement·, is it not, 

23 that you entered into with JGB Industries; is that right? 

24 A Correct. 

25 Q Not Baker Equipment? 
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1 A Theyire one and the same. 

2 Q Is that correct? 

3 A Well, as far as I'm concerned, they were, anyway. 

4 Q All ~ight. This was an agreement, was it not, that 

5 you entered into with JGB about the time that High Point 

6 Avenue is it High Point Avenue or High Point Road? 

7 A High Point Avenue, I believe, was closed. 

8 Q- Okay. And you entered into this agreement with JGB 

9 about the time that High Point Avenue was closed, right? 

10 A Correct. 

11 Q Okay. And this was to resolve any dispute that you 

12 would·have had with Baker's closure of High Point, right? 

13 A ' Well, not really. They may have thrown that into 

14 the mix, but that really wasn't part of the criteria, not in 

15 my mind anyway, maybe it was in theirs. 

16 Q Paragraph 19 says, The parties agree to make best 

17 efforts to keep the terms and conditions of this agreement 

18 confidential. Are you aware of that? 

19 A Now that you've mentioned it to me, okay. 

20 Q Do you have JGB's consent to the introduction of 

21 this? 

22 A Do I have their consent? No. 

23 Q This references the parties as JGB Industries and 

24 H&M Parts Warehouse, right? 

25 A Okay, if you're reading it. 
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1 Q Are you familiar with your agreement? 

2 A Vaguely. I had forgotten about it, tell you the 

3 truth. I was just reminded of it, but I do remember it, yes. 

4 Q Okay. D&J Associates isn't a party to this 

5 agreement, are they? 

6 A Not that I know of. 

7 Q As a matter of fact, the only property that is 

8 referenced in the text of the agreement recital is 1723 

9 through 1731 of Summit Avenue; is that right? 

10 A If that's what you're reading,. yes. 

11 Q Yes, sir. Do you .know the address of th~ property 

12 ·that's owned by D&J Associates? 

13 A It's 17 -- I'm not sure. 

14 Q It's some other property; isn't that right? 

15 A Yes. 

16 Q Okay. Now, this speaks to the rights of ingress 

17 and egress. As a matter of fact, this is JGB -- in the 

18 recital, the fourth paragraph -- the fourth paragraph speaks 

19 to -- if I can approach. I don't want you to worry about if 

20 I'm reading it right. The fourth paragraph says in the 

21 recital that JGB disputes H&M's claim of a legal right of 

22 ingress and egress through H&M's loading dock and the parking 

23 lot. 

24 A It does say that. 

25 Q Okay. Now, what property are they referring to as 
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1 the parking lot? 

2 A They are referring to the alley behind our address. 

3 Q Okay. Who prepared this agreement? 

4 A Oh. 

5 Q Was it your lawyer or was it Baker's, JGB's lawyer? 

6 A No, it was JGB's lawyer. 

7 Q So, it's correct, then, that JGB's lawyer is 

8 referring to the subject pr~perty here as a parking lot, 

9 isn't it? 

10 A I would assume so, yes. 

11 Q Okay. And they have a dispute with your legal 

12 right of ingress and egress to the parking lot because they 

13 say in the fourth --

14 A They indicated that, yes. 

15 Q It doesn't indicate that they had any dispute with 

16 D&J Associates' rights of ingress and egress to the parking 

17 lot, does it? 

18 A I don't know. 

19 Q Okay. And it also in paragraph 2 --

20 MR. COSBY: I withdraw my objection to this 

21 document, by the way. 

22 Q With regard to paragraph 2, it indicates, Subject 

23 to the terms and conditions stated herein, JGB hereby leases 

24 to H&M that portion of, again, the parking lot, which is the 

25 term they used, which is the 88-foot space immediately behind 
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1 and along the rear of H&M property. Right? 

2 A Correct. 

3 Q Could you mark on the -- could you indicate on the 

4 plat that's been identifie~ as Defendant's Exhibit 5 as to 

5 where your property is? 

6 A There is my property here (indicating). It's 

7 clearly indicated. 

8 Q Okay. All right. 

9 MR. COSBY: And, Judge, can I be excused to ask my 

10 client one question? 

11 THE COURT: Go ahead. 

12 Q ,I'm sorry. I'll help you hold it. The property 

13 that is described by this agreement, in paragraph 2 it says, 

14 JGB hereby leases to H&M that portion of the parking lot 

15 which is the 88-foot space immediately behind and along the 

16 rear of H&M's property. Now, looking at the -- see the scale 

17 to the plat down in the lower right-hand? 

18 MR. MALONE: It's a different plat. 

19 MR. COSBY: May I? 

20 Q Do you see the scale in the lower right-hand? 

21 A Yes. 

22 Q That looks like one inch equals 25 feet; is that 

23 right? 

24 A Yes. 

25 Q How many feet is from the easternmost boundary of 
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1 1731 to the westernmost boundary of 1735? 

2 A Do you have ruler? I'll measure it off. 

3 Q Do you know? 

4 A Off the top of my head, I think there about 80 

5 something feet. 

6 Q Okay. So, what they're describing as leasing to 

7 you is the property at the rear of your building, correct? 

8 A Correct. 

9 Q Did you ever lease -- did you ever pay Baker to 

10 lease the parking spaces behind your property? 

11 A Yes. 

12 Q Okay. But you didn't pay him to lease any spaces 

13 behind anybody else's property, did you? 

14 A No. 

15 Q Okay. And you don't know that anybody at D&J 

16 Associates or a~y of their tenants has ever been asked by 

17 Baker to pay to lease any parking spaces, do you? 

18 A Not that I know of. 

19 Q Paragraph 3 of the agreement says that H&M shall 

20 have the option to renew the terms of this agreement for two 

21 additional periods of time, two additional periods of five 

22 years. Have you renewed the agreement? 

23 .A That hasn't been renewed since Baker sold the 

24 property. 

25 Q Oh, is that right? Is anybody paying for parking 
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1 behind your property right now in the common use area? 

2 A I have recently just engaged in a contract with 

3 Pyramid Corporation. 

4 Q Okay. And that's an invitation from Pyramid for 

5 you to pay for cost of the improvement? 

6 A Yes. 

7 Q Okay. When did you buy your property, Mr. Wilcox? 

8 A Mid '70s. I bought one section of it early '70s 

9 and mid '70s I bought another piece of it. 

10 Q Okay. And you're familiar with the use of this 

11 common use area from the mid '70s forward, right? 

12 A Yes. 

13 Q And, now, actually you're probably familiar with it 

14 longer.than that because you used to work there? 

15 A Since 1969. 

16 Q Since 1969, so you're actually aware, then, of uses 

17 of the property of adjoining landowners; is that right? 

18 A Yes. 

19 Q So, some of the adjoining landowners were 

20 Mr. Williams, Mr. Fisher, people like that, right? 

21 A Yes. 

22 Q Now, it's a fact, is it not, Mr. Wilcox, that 

23 excluding your use of the property, it's a fact, isn't it, 

24 that from your observation that this common use area was used 

25 by adjoining landowners for every purpose imaginable; isn't 
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1 that right? 

2 A Yes. 

3 MR. COSBY: Thank you. 

4 MR. MALONE: One question on redirect, Your Honor. 

5 THE COURT: All right. 

6 

7 REDIRECT EXAMINATION BY MR. MALONE: 

8 

9 Q Mr. Wilcox, during the period of time that JGB 

10 Industries or, as we know them, Baker Equipment owned the 

11 property, did they post any signs on the property to indicate 

12 that --

13 MR. COSBY: Judge, we'll stipulate they may have 

14 had signs that said private property. 

15 MR. MALONE: If he'll stipulate to that, we agree 

16 to it. No. further questions. 

17 THE COURT: May this witness be excused? 

18 MR. MALONE: Yes, Your Honor. 

19 THE COURT: Sir, you may step down. 

20 

21 (The witness was excused.) 

22 

23 MR. COSBY: Just for the record, I want to renew my 

24 objection to Defendant's Exhibit 6 for the reasons of 

25 relevance. 
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1 THE COURT: You want to make up your mind? This is 

2 the third motion you've made with regards to it and two 

3 of them are consistent and one is inconsistent. Where 

4 are we now? 

5 MR. COSBY: You have no idea how much I would like 

6 to make up my mind, Judge, but I would like to object to 

7 it. 

8 THE COURT: . overruled. Next witness. 

9 MR. MALONE: We'll call Mr. Wyatt, Your Honor. 

10 THE COURT: Mr. Wyatt, all right. 

11 

12 DAVID L. WYATT, first being duly sworn, testified. 

13 as follows: 

14 

15 DIRECT EXAMINATION BY MR. MALONE: 

16 

17 Q Mr. Wyatt, state your full name. 

18 A David Wyatt. 

19 Q You're the owner of Pyramid Development, correct? 

20 A Yes. 

21 Q And Pyramid purchased the property at issue here 

22 pursuant to a deed entered into in 1998, correct? 

23 A Yes. 

24 Q And what was your understanding prior to the time 

·25 you purchased the property as to the ability to use the 
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1 property at issue here today which is the property behind 

2 1717 Summit? 

3 A Yes. The transaction consisted of two parcels, the 

4 building and land that the building sat on and the adjacent 

5 parking area to the rear that we were told was for parking 

6 for that building. 

7 Q Did you inspect the property before you purchased 

8 it? 

9 ,A Yes, I did. 

10 Q What did you observe on the property when you 

11 inspected it in terms of your ability to use it for parking? 

12 What did you observe about the property in terms of 

13 accessibility and usefulness for parking? 

14 A It had access from two ends and it represented 

15 suitable parking. 

16 Q Did you notice any signs on the property? 

17 A Yes. 

18 Q What did you notice? 

19 A On the Norfolk entry side there was a sign, a 

20 rather large sign that met the code requirements for signs, 

21 advised· all parties that this was a private parking lot for 

22 Baker Equipment. 

23 Q And Baker Equipment or JGB Industries was the 

24 person that you purchased the property from? 

25 A Yes. 
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1 Q Did you also notice whether or not there were any 

2 parking space numbers posted on any of the buildings? 

3 A Yes. 

4 Q And where did you see these? 

5 A Up and down the entire length. 

6 Q So, the entire length of that parking area? 

7 A Both sides, all buildings. 

8 Q Let me ask you, if you can, to quickly look at a 

9 portion of Exhibit 11 beginning with the photograph number 

10 16, just ask you to quickly look at 16 through 20. Does that 

11 show the numbers on various buildings back there? 

12 A Yes, it does. 

13 Q You say they ran on every building 
' 

14 A Yes. 

15 Q -- that adjoined that property that you purchased? 

16 A Yes, sir. 

17 Q And after you purchased the property, what use did 

18 you make of the parking area that was behind those buildings? 

19 A I'm sorry? 

20 Q After you purchased the property, what uses did you 

21 make of the parking area behind your building, first of all? 

22 A The improvements? 

23 Q Behind your building, first of all, you've used it 

24 for parking for your employees? 

25 A Yes, of course. 
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1 Q And what is your intention with respect to the 

2 balance of the area that you own? 

3 A The balance of the area we had hoped to improve it 

4 for the all the adjacent owners so that we could get better 

5 use of it and all benefit from it. The city is foursquare 

6 behind us on this. The property represents a negative aspe~t 

7 of that area and we felt like we could go forward and improve 

8 it with participation. 

9 Q There has been a lot of testimony about a gate. 

10 Can you tell The Judge about the gate and where it's 

11 positioned? 

12 A Yes. The gate, we've moved it once already. It 

13 was set up as a security measure primarily. It's never been 

14 locked, it's always been opened. We put the gate in to 

15 facilitate security. 

16 Q And the location of that gate is as has been 

17 testified to previously, correct? 

18 A Yes. 

19 Q And what steps have you taken to improve the area 

20 since you've owned it? 

21 A We've put in paving in the areas adjacent to our 

22 building and those owners adjacent to us. 

23 Q And is it your intention to continue those 

24 improvements? 

25 A Yes. 
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1 Q And you expect ultimately to continue those 

2 improvements all the way down the lot down to the Patton 

3 Avenue end of the lot, correct? 

4 A Yes. 

5 Q And once you've done that, what is your intention 

6 with respect to use of the property? 

7 A Our intention is to allow parking by agreement to 

8 all participants who have helped us pay for ~he cost of the 

9 improvements. I might add, if you don't mind, Chris, that 

10 there are some nonparticipants and we intend to absorb that 

11 cost and c.ontinue the improvements. It's not going to stop 

12 the improvements. But in order to try and recover our costs, 

13 we'd like to -- we need to rent the spaces to those that 

14 don't w~nt to participate or I'll use them myself. It really 

15 doesn't matter. 

16 Q Have you had any discussions with Mr. Cullather 

17 about your intentions with respect to the property? 

18 A Yes.· 

19 Q And tell The Court about those discussion. 

20 A As Mr. Cu1lather indicated, we had lunch one day 

21 with the agent who represented us on the purchase and JGB on 

22 the sale and I advised him basically of what we had planned 

23 to do and the conversation was pretty much as he indicated. 

24 Q Other than that conversation, have you had any 

25 further discussions with Mr. Cullather? 
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1 A Only in our office, we had a meeting with the 

2 adjacent owners and he attended. 

3 Q Since we were last in court, have you taken any 

4 action to adjust or move the barriers that are proximate to 

5 D&J's property? 

6 A Yes, I have. Based on The Court's recommendation, 

7 we have moved the barrier back. 

8 Q And to your knowledge does RADAC have free access 

9 to its loading dock? 

10 A I spoke with the people at RADAC, I told them what 

11 our intentions were. They said, We appreciate that. It was 

12 a very conciliatory account. 

13 Q And the photographs, again, photographs, I guess, 6 

14 through 10 of Exhibit 11, do they actually show one of the 

15 RADAC vehicles, delivery vehicles coming in? 

16 A Yes, sir. 

17 Q And that's the way they've made access since at 

18 least March when you completed these improvements? 

19 MR. COSBY: I'm sorry, can you refer me to the 

20 exhibit? 

21 MR. MALONE: Exhibit ll,.photographs 6 through 10. 

22 A RADAC unloads two ways. This is one of the 

23 approaches they take that we've noted and the other one is to 

24 park parallel to the building and unload. 

25 Q And they also make loading in and out of their 
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1 building from the front where they've got a dock? 

2 A Yes. 

3 Q And exhibits 1 through 4 would show that -- excuse 

4 me, photos 1 through 4 of Exhibit 11? 

5 A Yes. 

6 Q And they do that daily? 

7 A Yes, sir. 

8 Q Have you ever told anybody since you owned the 

9 property that they had the right to park back there? 

10 A No, sir. 

11 MR. MALONE: No further questions. 

12 MR. COSBY: We agree to stipulate that he believes 

13 they don't. 

14 MR. MALONE: No further questions, Judge. 

15 THE COURT: Cross-examine. 

16 

17 CROSS-EXAMIANTION BY MR. COSBY: 

18 

19 Q Mr. Wyatt, Mr. Malone asked you about the due 

20 diligence, if you will, that you took before you purchased 

21 the property. 

22 A We inspected it. 

23 Q My question, Mr. Wyatt, is: You are aware that 

24 there were easements in that common use area that we're 

25 talking about? 
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1 A We got -- we had a title policy taken out that the 

2 bank required, of course. 

3 Q Yeah, I appreciate that. As a matter of fact, the 

4 front page, the very first page of your deed says that the 

5 conveyance is subject -- is made expressly subject to all 

6 easements. 

7 A I'm not familiar with that. 

8 Q You're not familiar with your deed? 

9 A I'm not familiar with that specific item, no. 

10 Q Would you agree with me that I've read it 

11 correctly? I'm going to show it to you. 

12 MR. MALONE: We'll stipulate that the deed s~ys 

13 that, Your Honor. 

14 THE COURT: All right. It's already in evidence. 

15 This is just argument. 

16 Q And when you or your title company or anyone else 

17 had done their due diligence, they would have seen -- are you 

18 aware that they saw the conveyance to D&J Associates for 

19 their property? 

20 A No. Quite frankly, I don't get into those sorts of 

21 things. I turn it over to my lawyer. 

22 Q Okay. You said the gate is there -- you said the-

23 gate was already moved one time? 

24 A Yes. 

25 Q Why was it moved? 
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1 A It was moved to facilitate Mr. Yesbeck. We felt 

2 like we had an agreement with him based upon another matter 

3 and we moved to facilitate his loading docks. 

4 Q But that hasn't stopped you from improving and 

5 restricting access to property that you don't have any claim 

6 to; isn't that right? 

7 A I don't know what you mean by that. 

8 Q Well, you fenced off Mr. Yesbeck's alley and 

9 improved it, have you not? 

10 A We did not fence off Mr. Yesbeck's alley. 

11 Mr. Yesbeck -- there is a gate on either end of Mr. Yesbeck's 

12 alley. 

13 Q Did you ask Mr. Yesbeck for permission? 

14 A I .spoke to Mr. Yesbeck and we came to agreement 

15 that we were going to do that work. I don't believe it was 

16 done by him. 

17 MR. MALONE: Your Honor, we're getting into 

18 something that I don't believe has any relevance. 

19 THE COURT: I agree. Sustained. 

20 Q Mr. Wyatt, you said that fence was up for security; 

21 is that right? 

22 A Long-term security. 

23 Q Security for what? 

24 A We ultimately had planned and talked over with 

25 other adjacent owners the fact that when you are able to pass 
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1 totally through from one end to the other when all 

2 improvements are in place, we could gate the areas in the 

3 evening and not necessarily lock them, but we have made 

4 allowances for card access for all adjacent owners if that 

5 was an option. 

6 Q So, for any meaningful security, then, you would 

7 have to gate the other entrance to the property, correct? 

8 A And, again, this would be for nonoperational hours. 

9 Q I understand. How about the uses in the area have 

10 always·been warehouse until yours, right? 

11 A No. 

12 Q That's not correct? 

13 A No, it's not correct. 

14 Q The do you plan on granting access to D&J 

15 Associates? You say there might be some passkey or pad or 

16 card on the fence; is that right? 

17 A Yes. 

18 . Q Okay. Do you plan on granting him access on that 

19 fence or ingress and egress to his property after hours? 

20 A I think anyone who is a participant would have to 

21 have access after hours or anyone who rented spaces would 

22 have to have access after hours. 

23 Q And a participant means what? 

24 A Someone who helped us with the improvements for the 

25 benefit of the entire area. 
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1 Q I understand, meaning whoever pays you for the cost 

2 of improvements. The improvements are the asphalt, right? 

3 A Whoever pays for the improvements, not me, pays for 

4 the improvements. 

5 MR. COSBY: Okay. I don't have any further 

6 questions. 

7 THE COURT: Any redirect? 

8 MR. MALONE: No, Your Honor. 

9 THE COURT: Let me ask you this: If the parking 

10 spaces you have marked on this exhibit, Defendant's 

11 Exhibit 5, if all of those spaces are filled with 

12 automobiles, you can't get a truck in there to the 

13 loading dock, right? 

14 THE WITNESS: What we have done and what we've 

15 discussed with the adjacent landowners who we've had 

16 dialogue with, we've allocated spaces. They're not 

17 necessary parking spaces even though that's the way they 

18 are illustrated. These businesses needs dumpsters and 

19 they need loading docks and the allocation is for 

20 parking spaces to be used for whatever purpose might be 

21 needed. 

22 THE COURT: I understand, but if somebody is 

23 parking across the -- if somebody on one side of what 

24 you've illustrated here as a throughway, somebody on one 

25 side has cars parked there and someone on the other side 
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1 has a place to load or unload at a dock, it would be 

2 very difficult, it would seem to me, to get a big truck 

3 into the dock, would it not? 

4 THE WITNESS: It would, and I believe that would be 

5 the case even without that design. 

6 THE COURT: Is it not true that people do -- in 

7 addition to the plaintiff, other people bring trucks in 

8 and out, big trucks, little trucks to load and unload 

9 from the backs of these building? 

10 THE WITNESS: They're largely box vans as near as I 

11 can perceive. The only large trucks that I see coming 

12 in, and i don't even see large trucks come in with 

13 Mr. Wilcox, are for RADAC and that is usually one, two --

14 I want to say two to three times a week probably. 

15 THE COURT: Didn't Mr. Yesbeck say that he had them 

16 come to his place? 

17 THE WITNESS: I've never seen Mr. Yesbeck unload a 

18 truck at those docks. He loads from the street each and 

19 every time I've seen him. He has a dock door on the 

20 street side also. I've been there year and I haven't 

21 seen the first truck unload. 

22 THE COURT: What about the first witness, 

23 Mr. Tipton? 

24 THE WITNESS: Mr. Tipton in ou·r meeting in our 

25 offices indicated to me in front of counsel that he had 
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1 no use for parking or unloading in that area, he did not 

2 want to participate in the agreement. Until this day, 

3 that's how we were approaching it, we were going to 

4 absorb his costs. 

5 THE COURT: All right, sir. You can step down. 

6 MR. COSBY: Can I ask one question? 

7 THE COURT: I usually get the last questions. Go 

8 ahead. What is your question? You don't get to 

9 cross-examine my questions. 

10 MR. COSBY: Well, it's going to be hard for me to 

11 ask the question. 

12 THE COURT: Well, I think it will be. I would say 

13 no. Go ahead. 

14 

15 (The witness was excused.) 

16 

17 THE COURT: Any other witnesses, Mr.· Malone? 

18 MR. MALONE: No, Your Honor. 

19 THE COURT: Any rebuttal? 

20 MR. COSBY: No, Judge. 

21 THE COURT: All right. Do you all wish to argue? 

22 MR. COSBY: Yes, sir. 

23 Judge, without question we have granted to us an 

24 easement both to use the tracks and to use the land and 

25 that easement was by grant and it's in our deed. And it 
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1 refers both to -- our grant gives us an easement in the 

2 text to two different things. It says not only do we 

3 have the easement right and privilege to use in common 

4 the said spur tracks and sidings, it also says, And so 

5 much of the property, and then it describes it, of Davis 

6 Brothers as it's boundaried. How much of the property? 

7 It says -- and it also describes the property as not 

8 .only does it go to all these boundaries, but it goes 

9 wide to Altamont Avenue and Patton Avenue, it goes deep 

10 to Norfolk Street and summit .street, and it also 

11 includes all the property that abuts the spur tracks 

12 that are there. The spur tracks are 

13 THE COURT: To do what in? 

14 MR. COSBY: Well, that's the issue, what is the 

15 access for. There is no question that our conveyance 

16 does not have a limitation on that. It could have said 

17 to 

18 THE COURT: What does it say? 

19 MR. COSBY: Well, what it says is, it says so much 

20 of the property of Davis Brothers and it says etc. 

21 THE COURT: What are you reading? 

22 MR. COSBY: I'm reading our conveyance. 

23 THE COURT: Where is it? 

24 MR. MALONE: It's Exhibit Number 10, Your Honor. 

25 MR. COSBY: Well, it's Plaintiff's Exhibit Number 
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1 2. Our exhibits are clipped together, Judge, you may 

2 have a duplicate copy. 

3 If you look at the bottom of the first page, it 

4 says that we have title to the property together with 

5 the right, privilege and easement to use in common. 

6 Well, to use in common what? First, the said spur 

7 tracks and sidings. So, we can use the spur tracks and 

8 sidings. Now, it doesn't say what we have to use them 

9 for. I don't think anybody would say anybody ever had a 

10 right to operate a train on those tracks. Only RF&P had 

11 that at one time. So, it's going to be something else. 

12 But it also grants us the easement to use in common 

13 and so much of the property. And then it describes the 

14 property as being that entire area of Davis Brothers, 

15 Incorporated, the block boundary, it says that. And 

16 then it says and it also says, And abutting the spur 

17 tracks and sidings. So, in other words, including that 

18 property that abuts the spur tracks and sidings. So, 

19 not only can we use the property, Judge, that goes all 

20 the way out to the street, we can use that extent of the 

21 property that happens to abut the spur tracks and 

22 sidings. 

23 How much of it? As may be necessary to afford the 

24 property hereby conveyed and the improvements thereon 

25 two things; the first thing is free and convenient 

-193-
COOK & WILEY, INC. 



102 

1 access to the spur tracks and, number two, use of the 

2 said spur tracks. So, the conveyance is clearly saying 

3 two different things. They think that it only says use 

4 of. 

5 The cases that we have submitted will support that 

6 those terms are descriptive, that are restrictive of any 

7 use. Even if -- and let me go down this road first. 

8 Even if they were restrictive of the use, the case that 

9 we've given to The Court, one of the two cases, Wagoner 

10 versus Jack's creek coal, says this, When a right-of-way 

11 is granted or reserved -- it's cited in our papers and 

12 we've also given The Court a copy. It says, Where a 

13 right-of-way is granted or reserved, it may be used for 

14 any purpose to which the land accommodated. Thereby, 

15 may reasonably be devoted unless the grant of 

16 restriction specifically limits the use. No question we 

17 don't have that here. 

18 And the beneficiary of the right is not restricted, 

19 we're going on, Therefore the beneficiary of the right 

20 is not restricted to the type of vehicles or mode of 

21 travel existing at the time the easement was created, 

22 but he may use the way for any vehicle which his 

23 reasonable needs may require in the development of his 

24 estate. 

25 So, after the rail service ceased -- and one thing 
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1 I want to remind The Court is Mr. Tipton -- we're going 

2 to get to the prior uses -- Mr. Tipton said that even at 

3 the time there was rail service, there was delivery by 

4 truck, van, trailer, vehicle, he said that. So, then we 

5 go on. Is it reasonable for commercial loading, 

6 unloading by trailer, truck, by van or car? That is 

7 certainly reasonable. 

8 This area -- you haven't heard any testimony from 

9 any adjoining landowner that indicates that the uses 

10 here were anything other than warehouse and commercial. 

11 It's also true that because most of the witnesses here 

12 have testified that they own it or they are tenants, 

13 there are investment properties. So, uses are going to 

14 change, but this has always certainly been commercial 

15 property. 

16 It is completely reasonable, it is a completely 

17 reasonable use to load and unload shipments and 

18 deliveries to the rear of these properties. That is as 

19 reasonable as it was to do it by train. And, again, the 

20 evidence was -- it was by all, even their witness, 

21 Mr. Wilcox said that, I think I characterized it as 

22 every use imaginable and he said yes. It is also 

23 completely reasonable if you are going to have the 

24 shipments and deliveries, to park. They're not going to 

,25 say we've got to make shipments and deliveries from 
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1 moving vehicles. I don't think the trains were moving. 

2 The trucks and the vehicles are certainly entitled to 

3 stop. 

4 That was the undisputed prior uses here until 

5 Pyramid comes in and they are trying to change it. And 

6 Mr. Wilcox says he owns it, and there is no question 

7 that he does own it, but he owns it subject to the 

8 easement right of others and that's the issue here. 

9 Now, then the Wagoner case also said, had the 

10 exception. That was unless the easement restricts the 

11 use. Here it clearly does not as I mentioned, although 

12 it could, it could. Now, is the use -- and here is 

13 their argument. Is the use of the land restricted in 

' 
14 the light of the easements reference to spur tracks and 

15 sidings. The answer is no. And the reason it is no, 

16 first of all, the easement doesn't say, But only so long 

17 as -- only for loading and unloading rail. The Wagoner 

18 case is illustrative because --

19 THE COURT: Let me ask you this: Is your 

20 contention that this language gives the adjoining 

21 landowners an unlimited use of the easement? 

22 MR. COSBY: No, sir. We do have limitations on our 

23 use. In the case law of Wagoner, we are limited to only 

24 reasonable uses that do not unnecessarily --

25 THE COURT: Reasonable uses for what? 
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1 MR. COSBY: Well, --

2 THE COURT: Anything? 

3 MR. COSBY: Well, that's when we go to the prior 

4 use because the deed is, at best, ambiguous. At worst, 

5 it doesn't contain restrictions. That's why we look at --

6 just like the court did in Strickland, they looked at 

7 well, what has this thing been used for. And in 

8 Strickland there was a strip of land reserved for future 

9 railroad use, even.more restrictive than the terms on 

10 our conveyance. People were using that -- there wasn't 

11 even a railroad track built. and there never would be. 

12 People were using that for access to and from vehicles. 

13 THE COURT: Let me ask you this. 

14 MR. COSBY: Yes, ·sir. 

15 THE COURT: Could your clients lease the space back 

16 there to other people for parking? 

17 MR. COSBY: could they lease their easement? 

18 THE COURT: Well, no. Just say look, We have the 

19 right to use this for the benefit of our property, 

20 therefore, this is now an office building and we would 

21 like to-- we'll lease to the tenant here ten spaces, 

22 any spaces you can find back there, ten of them are 

23 yours. Can they do that? 

24 MR. COSBY: I don't think we even can subdivide the 

25 property specifically parking space for parking space. 
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1 I don't think we can do that. 

2 THE COURT: Well, no, you just find a space back 

3 there and you can park there if you pay me 30 bucks a 

4 month. Can they do that? 

5 MR. COSBY: We can do that, but it's got to be 

6 subject to the uses in common by others. 

7 THE COURT: I agree. If you can't find it, you're 

8 out on the street, but if you get here early enough to 

9 get a space, y9u can park there to the exclusion of 

10 other people, obviously, because if you park, only one 

11 car can occupy the same space at the same time. 

12 MR. COSBY: Sure. sure. There is no more 

13 restriction on the use that The Court just mentioned 

14 than on any other use as long as it is a reasonable use 

15 of the tenant. 

16 THE COURT: Suppose the tenant decides that he has 

17 some type of activity, I can't think of one right 

18 offhand, but some activity that would make it desirable 

19 for him to go outside to work. Maybe he assembles 

20 widgets and he would rather assemble widgets outside 

21 than inside on pretty days. Anyway, so he sets up 

22 whatever, sawhorses or whatever they do to assemble 

23 widgets outside there. 

24 MR. COSBY: Sure, manufacturing, something like 

25 that? 
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1 THE COURT: Covers the whole space, blocks the 

2 road. Can he do that? 

3 MR. COSBY: No, sir. 

4 THE COURT: Why? 

5 MR. COSBY: Two reasons. One, that is inconsistent 

6 with the prior uses of the property. It has never been 

7 done, used for 

8 THE COURT: So would be parking. 

9 MR. COSBY:· The parking isn't. The prior uses of 

10 the property by the testimony of Mr. Tipton and 

11 everybody after him is that there has been parking as 

12 well as shipments and deliveries .. There has to be 

13 parking with shipments and deliveries, but they 

14 THE COURT: That's not parking, that's delivery. 

15 MR. COSBY: But they also testified that there has 

16 been incidental parking by visitors to those buildings. 

17 There is no more restriction on a parked car than on a 

18 parked van sitting in that space, but he can't take up 

19 the whole space because he -- he can't take up the whole 

20 alleyway. 

21 THE COURT: Could he put a dumpster back there? 

22 MR. COSBY: Yes, he can. 

23 THE COURT: How many? 

24 MR. COSBY: How many? 

25 THE COURT: Yes. 
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1 MR. COSBY: Oh, I think as many as is a reasonable 

2 accommodation to his estate. That is the extent of the 

3 right-of-way. 

4 THE COURT: Could he put several dumpsters back 

5 there, allow people to park and to have loading and 

6 unloading facilities back there too? 

7 MR. COSBY: To his own property? 

8 THE COURT: Yes. 

MR. COSBY: Yes. 

10 THE COURT: He can do all those things? . 

11 MR. COSBY: Yes. There are dumpsters 

12 THE COURT: Even though it would take more to do 

13 that than the space directly behind his building? 

14 MR. COSBY.: Well, no. 

15 THE COURT: He's got five dumpsters because they 

16 generate a huge amount of trash. Five dumpsters and 

17 that's going to cover up more space than he's got there 

18 and he also has a bunch of employees and all of them 

19 have to park there, ten cars, and he wants to use it for 

20 tractor trailer access. 

21 MR. COSBY: No, sir, he couldn't do it. 

22 THE COURT : Why? 

23 MR. COSBY: Because the only -- the one limitation 

24 on his use that we have is what's written on his plat 

25 and that says, Easement to use in common. So, there are 
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1 two reasons 

2 THE COURT: No. No. No. Other people can do the 

3 same thing as long as -- he's not saying you can't use 

4 space, but obviously nobody can use the same space at 

5 the same time. 

6 MR. COSBY: That's right. 

7 THE COURT: All right. So, wherever you've got 

8 dumpsters, nobody else can get there. Wherever he's got 

9 cars parked, nobody else can get there. When he backs 

10 up trucks to the things, nobody else can use that. 

11 That's inherent. 

12 MR. COSBY: Sure. 

13 THE COURT: You're saying he could do one car, he 

14 could do one dumpster and one truck backed up there. I 

15 want to know why he couldn't do five of each. 

16 MR. COSBY: He can probably do five. He can 

17 certainly continue the uses that have been consistent 

18 with the prior uses. Nobody, Judge, has ever put a 

19 dumpster or has made any public parking in a manner that 

20 has prohibited anybody from using their property. 

21 THE COURT: You can't use the property when there 

22 is a dumpster there. 

23 MR. COSBY: Well, we have to talk about which 

24 property. He can use his -- he can certainly --

25 THE COURT: Let's get one thing straight, as I 
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1 understand it anyway, what we're talking about easement 

2 here is nobody's property but Pyramid's. 

3 MR. COSBY: They own title to it, Judge. 

4 THE COURT: Sure. Pyramid is the only one that has 

5 title to it. All right. So, that's not O&J's property 

6 or Yesbeck's or anybody else. Their property runs from 

7 the easement to the street, Summit Street, right? So, 

8 wherever you put the dumpster up, you're putting it on 

9 Pyramid's property. 

10 MR. COSBY: There is no question, but certainly D&J 

11 has an easement to use that property and the whole 

12 question is for what. 

13 THE COURT: That's what I'm asking you, trying to 

14 test how far you say they can use it. 

15 MR. COSBY: Sure. They don't deny that D&J has an 

16 easement. They argue that it's been extinguished by the 

17 removal of the rail service. That's the whole issue, 

18 what was the purpose of the easement. They also have 

19 not alleged that O&J has ever violated the extent of 

20 rights that they have granted to them. They've never 

21 alleged that. So, it's got to be that the uses that D&J 

22 has taken of the property up to this date has been 

23 consistent and reasonable. 

24 They're just saying that when those rails stopped, 

25 then you lose. That's all they're saying, but that's 
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the nut of the issue and that is ·did these people have 

an easement to walk up to a train or did they have an 

easement for something else. And I think, I think it's 

got to be the latter because, again, the language 

doesn't have that restriction. The language speaks to 

an easement to use both the rails and the property, not 

only the property abutting the rails, but also the 

property that goes all the way to Altamont, that goes 

' all the way to Norfolk, that goes all the way elsewhere 

because those are the boundaries .. The trains don't run 

on the land 

I mean it's really very similar to the Wagoner case 

because there the easement was labeled as a wagon haul 

road. And the question before the court was what 

happens when wagons, when coal wagons stop because 

technology replaced them. The landowner, the 

complaining landowner there said that you've lost your 

easement when the wagon trains stopped, when the coal 

wagons stopped rolling through there and the court said 

no. They said that that was a descriptive term, not 

restrictive, and when the wagons went away, the easement 

holders continued to use the right of ingress and egress 

with motor vehicles. And they cited the case that I 

read to you which said or cited the language from the 

case that I read to you that talks about where a 
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1 _right-of-way is granted, it can be used for any purpose. 

2 The analogy really is, for instance, with Virginia 

3 Power. Virginia Power has an easement going across the 

4 back of my property and they've got elevated power lines 

5 and big bulky poles and things like that. If I adopted 

6 their argument, then when Virginia Power invents some 

7 fiber-optic cable that's the size of a thread and now 

8 they can lay into the ground to deliver a power surge to 

9 their customers all the way down my road, if I had their 

10 argument, I'd say, "No, the easement is labeled for 

11 power lines and poles, that meant for power .lines and 

12 poles. When the power lines and poles went away, you 

13 lose your easement." 

14 That can't be and that would be contrary to the 

15 Wagoner case because they agreed that the nomenclature 

16 used describing the easement was simply descriptive of 

17 the property subject to the easement, it's not a 

18 restriction of the use. This could have restricted the 

19 use, but it doesn't. 

20 Again, in interpreting -- and we need to interpret 

21 what is permitted on this easement. Don't forget the 

22 Strickland case. There the easement said reserved for 

23 future railroad site. There wasn't even a track in the 

24 ground in that case, but the court said that the 

25 adjacent landowners could drive their cars for access to 
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their property. And there is nothing more offensive to 

the servient tenement about parking as there is driving 

back and forth about it. 

Why? There are a number of factors there. Some 

are definitely not present in th-is case, but there are 

other factors that are present in this case. One of 

them was reliance on the representation by the 

defendant's grantor. Next was the construction placed 

on the language by the grantee. And here the entire 

evidence in the record is, again -- and this is where I 

go back to Mr. Tipton's testimony -- even when trains 

ran in and out of here way back when before any of us 

got started, there were still trucks, wagons and motor 

vehicles going in and out of there even then. So, 

obviously the purpose of the easement -- even back when 

RF&P ran through, obviously the purpose of the easement 

was for more than just rail service. 

That's the same here. No one has stopped us. No 

one had stepped up to stop us from parking, from picking 

up, from dropping off. All they can point to is 

numbers. Well, you can hang a sign on anything, but no 

one has testified that Baker walked in here and 

restricted anybody's use to park there. 

The closest we came to that is Mr. Cullather's 

testimony when there was a dispute, one specific 
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1 instance where there was a discussion as to some towing 

2 was going to go on. Mr. Cu1lather testified that there 

3 was litigation suggested. He talked about tow my car so 

4 when we're in front of the judge, we will be talking 

5 about towing my car and not my tenant's. And he also 

6 testified that he talked about litigation and Baker 

7 backed off. That is as compelling as anything that 

8 Baker considers this easement subject to the_parking 

9 rights of people there. 

10 Another thing, I know I objected to it, but it's 

11 already in the record, that was the agreement of 

12 Mr. Tipton that Mr. Tipton testified was prepared by 

13 JGB. He testified that was the same thing as Baker, 

14 that's not really true, but JGB is James G. Baker 

15 Equipment. He testified that was prepared by their 

16 lawyers. And look at how they describe it. 

17 THE COURT: Not Tipton, that was Wilcox. 

18 MR. COSBY: I'm sorry, you're right. Look at how 

19 they describe it, they call it a parking lot. That's 

20 how they refer to it. So, I'm very happy to rely on 

21 that language there. 

22 THE COURT: On that are you still objecting to 

23 that? Do you want -- is it in or out? I don't really 

24 know. 

25 MR. COSBY: It's in the record. 
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1 THE COURT: For the record now, for the Supreme 

2 Court when it gets down there, what are you really 

3 saying? 

4- MR. COSBY: Well, I've objected to the admission of 

5 it. 

6 THE COURT: No, you haven't. You've agreed to it 

7 and you've adopted it. Which is it? 

8 ·MR.·COSBY: I've been a mess over that piece of 

9 paper. If it's in, I want to make what use of it that I 

10 can. I don't have any further position on that. 

11 THE COURT: I think they call that harmless error. 

12 MR. COSBY: They call a lot harmless error, Judge, 

13 and some lawyers wish they wouldn't. 

14 Then the issue is have they been infringed on. 

15 They talk about trucks can still get in and out of 

16 there, but the evidence includes a photograph that's 

17 . labeled as Plaintiff's 9. The Court has the original. 

18 And the fact is that a truck can't get in and out of 

19 there. As The Court noted itself, if the proposed 

20 parking spaces, which they've identified as going all 

21 the way up and down the road, are there, a truck can't 

22 get in, particularly an 18-wheeler. If the parking 

23 spaces go all the way to the fence and they've got them 

24 drawn as going all the way to the fence, a truck simply 

25 can't get in there. You can see that because you can 
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1 see the front end of the truck, of this truck parked 

2 right there coming right out. 

3 Even if they could get in there, they can't get 

4 further because you can see the concrete abutments that 

5 he has got laying across the middle of the property. 

6 Now, Mr. Rosenthal, I think was his name, who testified 

7 for Pyramid at the injunction hearing said, Judge, we're 

8 just trying to put down the asphalt. But he admitted to 

9 me that there was no construction schedule, there was no 

10 equipment on-site, there was nothing. The Court should 

11 not be surprised today that the evidence is that there 

12 has been no further construction activity, nothing 

13 staged there. 

14 THE COURT: Let me ask you this. 

15 MR. COSBY: Yes, sir. 

16 THE COURT: Spppose all of the other landowners, 

17 adjoining landowners and Pyramid are all in agreement 

18 that, well, let's go on and use this the way that it's 

19 laid out here, primarily for parking and so small trucks 

20 back into the docks and the only one that really wants 

21 the big trucks coming into the docks is your client. 

22 Now, these other people could not use their property 

23 consistent with this plan and have your client bring the 

24 18-wheelers and back in. 

25 MR. COSBY: That's right. Well, they're the ones 
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1 that are going to have to give way. 

2 THE COURT: Who? 

3 MR. COSBY: If I'm understanding you right, the 

4 other property owners that say fine, go ahead with the 

5 plan, put the fence up, assign the space. 

6 THE COURT: No, forget the fence. The fence has 

7 got nothing to do with it. My question is: If the 

8 other people are using this parking space that's 

·g supposedly here and assuming they're all in agreement 

10 with that, your client couldn't back the 18-wheeler into 

11 his loading dock? 

12 MR. COSBY: Not if they're -- you're right, not if 

13 they're parked behind our property or on the other side. 

14 THE COURT: On the other side is what I'm thinking. 

15 MR. COSBY: Right, there is not enough space. 

16 THE COURT: But what you're saying, though, imposes 

17 a restriction on the use of the easement by the 

18 landowner on the opposite side of_ the easement. 

19 MR. COSBY: Well, that's right. That's right, just 

20 as if he had an 18 and I agree that if he had an 

21 18-wheeler backing up to his loading dock and that guy 

22 couldn't back up because we've got a visitor or an 

23 employee got his car, we would have to move our car for 

24 him as well. The fact is that's how it's worked. 

25 That's how -- there is no evidence, amazingly -- well, I 
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don't think it's that amazing. There is no evidence of 

any prior dispute among these people subject to the 

common understanding that they had. 

That's why I think that the Strickland case is so 

important because it talks about it, it talks about 

leeway to use as indicated by these other folks. And, 

again, the point is do we have an infringement right 

now. There is no question about that. We can't get to 

the property from this end. 

THE COURT: How much longer are you going to be? 

I've got to let him argue. 

MR. COSBY: Just one minute. They say -- they·•re 

essentially saying you can still get t~ the other end. 

That's like saying you've still got your left leg. 

There is no question, I hope, that our access rights, 

our use to this property have been diminished. They 

have been diminished by 50 percent. The only 

justification they've given is we're in construction and 

that is bogus because nothing has happened from the last 

time we were here until now. 

They say that that surface can't support trucks 

right now, but it didn't stop them from pouring concrete 

right here for the Sealtest trucks when they back up. I 

guess they're going to roll over us and not Sealtest, 

but that's the situation, Judge. 
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1 I think the evidence supports a permanent 

2 injunction to be entered that would prohibit any _further 

3 use by Pyramid, any other further obstruction to our 

4 rights to ingress and egress to our property as they 

5 existed before. We can debate the language that will go 

6 into the order, but I think it will be a very similar 

7 order to what we saw in Strickland and what we saw in 

8 ·the wagoner case. 

9 What's going on here, you don't have to be too 

10 sophisticated, they have paved up until our point and 

11 stopped. They have totally blocked our access from the 

12 west end. And from Mr. Wyatt's testimony himself, you 

13 can hear their position is, We'll finish it and we're 
' 

14 letting you in if you pay us. He is free to pave the 

15 parking area. He is not free to require us to pay for 

16 it and restrict our access if we don't and that's a 

17 fact. 

18 THE COURT: All right, sir. 

19 MR. COSBY: Appreciate it. 

20 THE COURT: Mr. Malone. 

21 MR. MALONE: Your Honor, when we started this 

22 morning, I suggested The Court should look at the 

23 language of the grant of the easement that they've 

24 indicated gives them the rights they asserted here. I 

25 think I pointed originally to Exhibit Number 5 which is 
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where the easement originated, but it runs from there 

into their deed. It is exactly the same language that 

their predecessor in title had. And I would submit to 

The Court that it is for The Court to determine the 

extent of that easement. 

I believe it is a very specific easement. It is an 

easement for a very specific purpose, for the purpose of 

both ingress and egress and access to one thing only, 

spur tracks and sidings. One use only, spur tracks and 

sidings. It doesn't say you've got ingress or egress 

from Altamont Avenue or Patton Avenue. It doesn't say 

you've got ingress and egress permanently. It says 

you've got ingress -- you've got the right ·to use in . . 

common to a set of spur tracks and sidings that no 

longer are in existence. 

THE COURT: How does it mean -- how could it mean 

that they have the right to use the spur tracks? 

MR. MALONE: They have the right to 

THE COURT: Railroads use spur tracks. 

MR. MALONE: Yes, Your Honor. They have the right 

to make use of it. 

THE COURT: To do what? 

MR. MALONE: Having --

THE COURT: They would never use the spur track 

unless they owner of this property was a railroad. 
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1 MR. MALONE: Well, Your Honor, RF&P was the owner 

2 of the property. 

3 THE COURT: I understand, but it wasn't giving the 

4 easement to itself, RF&P wasn't. 

5 MR. MALONE: Your Honor, they have the right to 

6 make use of those. 

7 THE COURT: How would they use the spur tracks? 

8 MR. MALONE: They would use the spur track by 

9 having a carload of material for them pushed down that 

10 spur track, parked next to it. 

11 THE COURT: That's the railroad using it. 

12 MR. MALONE: They're the ones who are making the 

13 request that the railroad come down and deliver goods to 

14 their property. They have the right when that car is 

15 sitting out there to take goods off of it, and from 

16 their building, any goods they manufacture could come 

17 across our property and put goods on it. 

18 THE COURT: That's access. What's the use? 

19 MR. MALONE: That's the use. The use is the right 

20 to bring a car down there, Your Honor, at their request. 

21 And I think they've got that right so long as there is a 

22 spur track and siding there. It's a very specific 

23 grant. It's a grant for that purpose. 

24 Mr. Cosby has cited the Wagoner case and relied on 

25 it a great deal. The Wagoner case, ·your Honor, you'll 
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1 see it, I'm sure. The Wagoner case involved a case of a -

2 right-of-way was given, specifically given, and was 

3 described as a wagon haul road and it was a right-of-way 

4 to cross another person's property. The description is 

5 wagon haul road. At some point in the future, 

6 obviously, motor vehicles began to be used. And in that 

7 case, the owner of the servient estate said, You are not 

8 using wagons anymore, you can't come across my road 

9 anymore. 

10 The Supreme Court said, no, no, no. You look to 

11 the essential purpose. The essential purpose was a 

12 right-of-way. The fact that they're now using motor 

13 vehicles as opposed to wagons doesn't change the fact 

14 that you have a right-of-way. The intent was to give a 

15 right-of-way across the property. The intent here is to 

16 give a right-of-way to spur tracks and railroads, 

17 period. That use has terminated. 

18 The Supreme Court of Virginia in two separate cases 

19 that I've cited previously, Your Honor -- and I made 

20 copies of them, they're in the exhibits that I offered, 

21 Exhibits 12 and 13, the McCreery case and Amoco case. 

22 And both cases -- I want to read specifically from the 

23 Amoco case. 

24 In the Amoco case the Supreme Court of Virginia 

25 without question adopted the following, it's on page 
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1 652: Easements once created may be extinguished in the 

2 the following ways; one, by a cessation of the purposes 

3 for which the easement was created -- this is behind Tab 

4 Number 13. If the particular purpose for which the 

5 easement was granted is fulfilled or otherwise ceases to 

6 exist, the easement also falls to the ground. In 

7 determining questions of this sort, the terms of the 

8 gr.ant are to be implied from the circumstances ·from 

9 which the implication arises are to be looked to in 

10 order to ascertain the scope and extent of the easement. 

11 None of that applies here, Your Honor. It's a 

12 specific easement. 

13 THE COURT: Let me ask you: Are you contending 

14 that at the very beginning of the creation of this 

15 easement that it was the intention that whoever was 

16 going to use this building, this property that we're 

17 talking about here, would have the right to have goods 

18 brought to it and taken away from it by rail --

19 MR. MALONE: Yes, Your Honor. 

20 THE COURT: -- along the b~ck? And along the back, 

21 that would be only way that goods could be moved in and 

22 out of the building? 

23 MR. MALONE: Well, Your Honor, I'm saying that's 

24 the specific purpose of the easement they were given • 

. 25 They were given a specific right and can use it for that 
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1 purpose only. 

2 THE COURT: That's what I'm saying. While the 

3 railroad tracks were there and while it was used for 

4 that purpose, it would be an impermissible use to bring 

5 a truck in there and unload things at the back door? 

6 MR. MALONE: Your Honor, it may have been permitt~d 

7 use, but it wasn't a granted use. 

8 THE COURT: How is it permitted? 

9 MR. MALONE: By the permission of the owner of the 

10 servient estate. 

11 ·THE COURT: Not by permission, they just didn't do 

12 anything about it. 

13 MR. MALONE: Yes, Your Honor. 

14 THE COURT: Is that right? 

15 MR. MALONE: Yes, but they've not brought --

16 THE COURT: That was not within the easement is 

17 what you're saying, not within the grant; is that right? 

18 MR. MALONE: Yes, Your Honor. And they put no 

19 evidence before The Court to suggest that they did that 

20 in a way that was openly notorious and adverse and 

21 hostile to our claim of right. 

22 THE COURT: They haven't? 

23 MR. MALONE: They testified that it was permitted. 

24 THE COURT: I don't think that's pled, but 

25 assuming, what would they have to do to show it was all 
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of those things that they haven't done? It's certainly 

open and it was obvious. 

MR. MALONE: First it would have to be under claim 

of right. 

THE COURT: Pardon? 

MR. MALONE: It has to be under claim of right and 

there is nothing in their deed or anywhere else that 

says they've got any right other than specifically set 

forth in that easement. They have no claim of right 

which is an essential portion of the claim for adverse 

possession. 

But moving back to the cases, Your Honor, I'd ask 

The Court to look very closely at both the Amoco case 
f 

and the McCreery case because they both stand for the 

proposition that I think you have to resolve and that is 

where use is granted for a specific purpose, that 

specific purpose is abandoned or terminated, then the 

easement falls to the ground. 

THE COURT: I agree with that. I think the problem 

is what is the purpose here. Is it as restrictive as 

you say or is it as broad as Mr. Cosby says. 

MR. MALONE: Well, Your Honor, to get to 

Mr. Cosby's view, you have to go way off to determine 

he relies on the Strickland case. The Strfckland case, 

I would ask The Court again to pay very close attention. 
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1 The Strickland case involves parol evidence. One of the 

2 primary reasons the court introduced parol evidence in 

3 that case was because there had been lots of confusion, 

4 lots of ambiguity. In fact, there were different 

5 references in the deeds, different descriptions in the 

6 deeds as to the manner in which that proposed railroad 

7 site was reserved. 

8 And the Supreme Court said, Look, look at all this 

9 stuff, it's clear that -- and they pointed to a 

10 particular deed and that deed says you've got the right 

11 of use of various areas. One of them was the right to 

12 area C which is the reserved railroad site. The Supreme 

13 Court said, Exactly, you've been given.the right of use 

14 of that, it's not reserved. The Supreme Court said that --

15 under that circumstance, there is parol evidence. 

16 Here there is no need for parol evidence. The 

17 restriction is clear from the easement itself. The 

18 language they've got says a specific purpose. It 

19 doesn't say for parking. It doesn't say for whatever 

20 use they want to make of it. It says to get to the spur 

21 tracks and sidings which no longer exist. The absence 

22 of those spur tracks and sidings, I submit, Your Honor, 

23 terminates the easement in accordance with the two cases 

24 I cited. 

25 The Court has discussed that there is no argument 
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1 being made with respect to adverse rights here, so I 

2 won't address that. I will say that all the testimony 

3 that has come in the record today is inconsistent with 

4 anyone having exercised any rights on an adverse basis 

5 for more than 20 years and that's the law. The best 

6 testimony they've got is that the railroad usage stopped 

7 sometime in the 1970, mid '70s is what I heard more than 

8 one time. 

9 Some 20 years forward from that we know that during 

10 the period of time Baker owned the property, they were 

11 very clear about their position that they owned the 

12 property and they had the right to control uses back 

13 there. They permitted people to do things. Permissive 
' 

14 use is not adverse, Your Honor. And it's very clear 

15 from the testimony here that they were permitted to do 

16 things. Baker -- it is stipulated there was a sign that 

17 Baker put up that said it was private property and for 

18 their own purposes. If they agreed and permitted people 

19 to come on the property and use that property, so be it. 

20 It's not adverse, Your Honor, it's permissible. 

21 With adverse possession they have to prove open, 

22 notorious, hostile, exclusive and without permission in 

23 order to be adverse. The evidence just doesn't carry 

24 their burden in any way on the suggestion that they've 

25 got an adverse right that has matured beyond any right 
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they might have in the easement. I think the easement 

language is clear and I'd ask The Court to so find. 

MR. COSBY: Judge, I think you can make a finding 

based on adverse possession because I think we've 

established our easement based on any means recognized 

by law. How much more adverse can it be, think about 

it, if Baker has got a sign that says stay off and we 

drove by it every day and keep using it? How much more 

adverse can that be? The first time Baker speaks up, 

and the only evidence we have of that was with 

Mr. Cu1lather, they said, We're going·to lease the 

spaces behind your building. And Mr. Cullather says, 

The heck you are. Tow my car and I ''11 see you in court. 

And then they back up off. How much more adverse can 

that be? 

They need to put evidence on to show we knew they 

were doing that and that was always fine with us. Where 

is Baker? Baker is still in business in Richmond. They 

could have called Baker any time to say, No, they 

weren't supposed to park there. We fought a 

never-ending battle. They could have had Baker here to 

testify about anything they're saying here Baker 

believed. 

We don't need Baker's testimony because we put on 

our prima facie case. We have put into evidence our 

-22Q-
COOK & WILEY, INC. 



129 

1 conveyance. We have put into evidence consistent prior 

2 use. And we have put into evidence the infringement 

3 here. What he is -- Mr. Malone says that, well, it was 

4 permissive and it was -- excuse me, it was always 

5 everybody's understanding that they only had rail 

6 service. No one, from the evidence that The Court has . 

7 has, has indicated any understanding that that was 

8 correct. As The court has noted, even when rail service 

9 was there, there was motor vehicle access. 

10 The Amoco case, and I think The Court is depending 

11 on that, it just begs the question, it's just a 

12 cessation of purpose case. The question is what's the 

13 purpose. The purpose here is that peop~e need access to 
' . 

14 the rear of the building that is different from the 

15 access that they need to the front of the building. 

16 What was the access they needed? They needed shipping 

17 and receiving. They certainly have other needs. 

18 Think of this, if he says all you've got to do, all 

19 you've got is the right to use the rails, The Court is 

20 correct, nobody has the right to use the rails but RF&P. 

21 How do you -- you obviously also have the right to bring 

22 goods from the rails to your property. I mean, you also 

23 have that right. And if you have the right to take 

24 goods from the train to your property, what is more 

25 unreasonable than the words of the Wagoner case abo'ut 
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1 taking property into your loading bay by a truck or by a 

2 van? Nothing is more disruptive to other people's uses 

3 than a railroad train. There is simply.no evidence that 

4 they have put on that is a permissive use. 

5 We talked about Strickland, well they come up with 

6 parol evidence. Well, Mr. Malone has put parol evidence 

7 in the record. They've introduced parol evidence here. 

8 Another thing that we need to keep in mind is what 

9 is a spur track, what is a siding. Those are ambiguous. 

10 I don't understand them to be terms of art. Mr. Malone 

11 did mention the absence of the spur tracks ~nd siding. 

12 I'm sorry to see that issue pop up right now because 

13 Mr. Cullather testified th~t they are still there, 
' 

14 anybody could have been put·on to contradict whether or 

15 not that is a fact. We were prepared to put on 

16 photographs of that, but we didn't think we needed to. 

17 So, I ask The Court to rely on his testimony. Thank 

18 you, Judge. 

19 THE COURT: All right. I'll let you all know 

20 something. 

21 MR. MALONE: Judge, if I may supplement that page --

22 THE COURT: Is it necessary? 

23 MR. COSBY: I don't think it is. 

24 THE COURT: All right. Let's don't worry about it. 

25 MR. COSBY: It's his exhibit. Judge, at the time 

-222-
COOK & WILEY, INC. 



131 

1 the court transcript is prepared, I'd be happy to make 

2 one available to The Court. 

3 THE COURT: I don't want a transcript. Why are you 

4 going to have one prepared? Why are you having one 

5 prepared? You might win. You might not. 

6 

7 AND FURTHER THIS DEPONENT SAITH NOT. 

8 SIGNATURE WAIVED BY AGREEMENT 

9 OF COUNSEL AND THE DEPONENT. 

10 

11 (The trial concluded at 12:52 p.m.) 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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OVERSIZED PLAT 
CAN BE. OBTAINED AT THE CLERK'S OFFICE OF 

THE SUPREME COURT OF VIRGINIA 
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EXHIBIT A 

PA.U::NG AG~IT 

THIS PI>.R.ICING AGltBE!1BNT is rrade as of -:he ___ day of 

August, 1994, between JGB Industries, Inc., a V~rginia-

corporatio:l ( 11JGB") and lt&:M Parts Warehouse of Virginia, Inc., a 

virginia co:p~racion ("H&M";. 

RECITALS 

JGB owns that certain real property 1oca~ed between Summic 

Avenue and ~..1tamont Street· in the City of Ricbmond,· Virginia 

described in ··that certain deed. recorded in the Clerk's Office,. 

Ci.rcuit Court, City of Richmond, Virgi."'lia ( t:he "C1erk' s Offj_ce''} 

in Deed Eook OlOfi, Page 1553 (the uparking Lot 11 }. 

H&M owns tbat certain real property located a.t 1723-L731 

Summit A'Tenue i::1 the City of Richmond, Virginia (the "F.&:M 

Property'' ) . 

H&M believes ~t possesses a legal =~ght of ingress and 

egress to i=s loading docks and the Parking Lot. 

JGB disputes H&M's claim of a legal right of ingress and 

egress to H&r-!' s loadi..'l'lg docks and the Parking Lot. 

JGB and ~&I1 wane to avo:.d litigation at this time regarding 

the lega~ right of ingress and egress to H&M's ~oad~ng doc~s and 

t~e Parki~g Lot and wist to enter che following agreement 

regarding F.:&r-1' s use o:! t.b.e Parking ::::.ct. 

W I T N E S E T E 

NOW, TEERE:CRE, for ~~d ia conside=ation o£ the 

covenan~s c~ntained herein, the parties hereby agree as fo~~ows: 

-226-



C .. . 

SEYMOUR S. SKILLING ·- Fax :804-648-5811 11:15 P.04 

J.. a:~ shal~ ha-ve the =ight cf ingress a.""ld egress through 

the ?ar~ng Lot to =~e loading docks presently existing at the 

rear of the !i&r·l Prcperty for the term and any renewal tel:itl of 

chis Agreement; and thereafter, sc long as JGB owns the Parking 

::ot. O'po:1 request, an easement for such right of ingress and 

egress w~l~ ~e prepared in recordab~e !orm for execution by the 

~arties and recording in the Clerk's Office, Circuit Courc of the 

City of·Richmond, virginia, at H&M's option. 

2 . Subject to the teres and conditions stated herei.n, JGB 

hereby leases to H&M teat porcion of cae Park£ng Lot which is the 

88' space immediacely bahind and. along the rear of the H~ 

Property, i~=lud~ng ~arking spaces Numbers ~7~ and 172, as 

cutl~ed in black on EXEIBI~ A attached hereto and by ~his 

reference maC.2 a part l".e=eof (t!le "Parking Area"}, in the Parking 

Lot. 

3. The initial te~ of t~s Agreement s~l be for 

· per:.od of -five ! Sl yea~s (t:.he a Ini.t:!.al 'I'ermrt) , commenci::1g 

September ~, 1994 ("Commencement :>ate") and terminating on August 

31., ~999. · F-&i\1 shall have the option tc renew ths cerm of this 

Agreement !o= two (2) acditicna1 periods of five {SJ years · 

(respectively. the "Fi=st and second Renewal Term"). The E'~rst 

and Seccnd Renewal Te=ms will aucoma~icaLLy become effect~ve 

unless H&M_prov:.des wricten notice to JGB of its ~ntention ~otto 

so renew at leas~ r-inecy (90) cays prio= to the expirat~on of 

then exi.stin3 cerm. 

4. .H.::::-1 agrees to pay ::enc i:1 the amount cf One and 00/100 

Oolla::- ($l..Q0) monthlv r.cr che ='ar!-<ir..g A.rea duri:1.'= t:b.e Initial 
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Term (the "J:nitial. Rent"}. During the First RQnewal Term, B&M 

sbal.~ pay rQnt in thQ amount of Three and 00/~00 Dollars ($3.00) 

monthly !or the Parking Area (the nFirst Renewal Rent")- During 

the Second Renewal. Ter111, H&M shal.l pay rent in th6!: amount of 

Thirty and 00/100 Do~~ars ($JO.OO) monthly for the Parking Area. 

S. Payment ot: the Rent sha~l. be due .in advance on the 

first day of each and every l1\cnth. If the commencelnant Date is 

not on tha fir~t day of a month, the Rent £or the first and l.ast 

months of any tarm shall. he pro-rated. The Initial Rent sha1l be 

pro-rat~d at the rate o! No and 03/100 ($0.03) per day. The 

First Renewal Rent sb.aJ.l be .pro-rated. at. i:he rate o£ No and 

10/100 Dollars ($0.~0) per day. The Second Renewal Rent shal.l be 

pro-rated at the rate of one.and 00/100 Do1lar (~1-00) per day. 

6. R&M shal.l have the exclusive right to use the Parking 

Area for deliveries and the parking of passenger vehicles of its 

o£ficers, emp1oyees, agents,. tenants and guests. 

7_ H&M shall indemnify and hold JGB harmless from any and 

all damages, costs and expenses on account of any negligent acts 

or omissions of H&M's officers, emp1oyees,. agents, tenants and 

guests committed Ln the QXQrcise of the rights under this 

A.gre.ement. 

8- H&M may not assign its rights hereunder without the 

prior written consent of JGB, whose consent may not be 

unrQasonably withheld. 

9. B&M shall have, hold and enjoy peaceably the Parking 

Area for the Term of this Agreement so long as H&M makes time~y 
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Rent pa~ents and compliQS with the terms and conditions of this 

Agreement. 

10 JGB ~ay terminate this Agreement within thirty (30) 

day~ aftar written notice from JGB to H&M of any breach of the 

provisions of this Agreement and thQ failure_of H&M to cure such 

default within such thirty (30) day period. 

1~. This Agreement shall automatically terminate·if H~ 

br~qs or participates in an action at law or suit of any kind 

that challQnqes JGB's rights to the Parkinq Lot, unless such 

action is brouqht to en~orce H&M's riqhts hereunder~ 

~2. Neithar J~B nor H&M by QXacution of this Agreement 

waives any o~ its legal claims or rights regarding the ing4ess. 

and 2gress of H~ to its loading docks and the Parking Lot that 

either party may have by virtue ot previously recorded easements, 

daads or otherwise. 

13 •. H~!, its officers, employees, agents,. tenants and 

guests, shall at all times exercise its rights hereunder in such 

a manner consistent with JGB's rights in the Parking Lot. 

~4. 6&M 1 its officers, employees, agents, tenants and 

guests, shall keep the centor trave1 lane of the Parking Lot 

15. H&M, its officers, empLoyees~ agents, tenants and 

guests, shall not erec~ or place any structures of any kind in 

the Parking Lot. 

16. H&M, its officers, employees, agents, tenants and 

quests, shall not store or discharge any hazardous materials or 

waste in the Parking Lo~. 

4 
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k7. This Aqreement shall be qoverned by and construed in 

accordancG with ~he laws o~ the commonwealth of Virginia. 

18. This Agreement constitute~ the entire Agreement between 

JGB and l!&M relative ·to the Parking Area, and supersedes al.l 

prior and contemporaneous negotiations, undQrstandings and 

agreements, written or oral, bQtween the parties. 

l9. The parties agree to make best ef£orts to keep the 

terms and conditions of this Agraement con!idential. Further, 

the parties shall make best Q£~orts not to disclose said tarms 

and conditions of this Agreement without the prior consent of the 

other paxty, except ( i) in the event ·of a sa.le of .the H&M -·. _ 

Property or the Parkirtq Lot, the terms of this Agreement shall be 

disclosed to the purchaser; and (ii) in order for the parties to 

defend its rights hereun~~r-

IN WITNESS WHEREOF, the parties have executed this Agreement 

as of t4a date first ~itten above pursuant to due corporate 

authority_ 

u: \ 11 S 2\ B.iUCZR \ tt"-R.o:z::.~c.;. H&z.t 

-2:10-

JGB IUDUSTRIES , :::tNC. 1 
a Virginia corporation 

By: ~~· ~ ;{) /L 
Title:v,o;.JZ.c/~1- Fie/AN(<' 

H&M PARTS WAREHOOSE OF 
';!!RGINJ:A, INC. , a Virqinia 
corporation · · 

........... ..... 

6y • ~ . . ,,·~ .... 
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Prepared by: _ 
Maloney, Huennekens, Parks, Gecker & Parsons, P.C. 
1111 East Main Street, Suite BOO 
Richmond, Virginia 23219-3103 
Tax Parcel: N000-1599/011 & N000-1599/030 

THIS DEED made as of the IJt~~ day of September, 1998, by 

and between JGB INQIWTRTES, INC., a Virginia corporation 

(hereinafter "Grantor"), and PVRAMIO OEYETrOPMENT, L.L.C.,a 

Vfrginia limited liability company{hereinafter -"Grantee"), 

provides: 

WITNESSETH: 

That for and in consideration of the sum of Ten Dollars 

($10.00) and other good a~d valuable consideration paid to the 

Grantor by the Grantee, receipt of which is hereby acknowledged, 

the Grantor hereby grants and conveys unto the Grantee, in fee 

simple, with General Warranty of Title and with English Covenants 

of Title, except as hereinafte-r stated, the following described 

real property, located in the City of Richmond, Virginia, to-wit: 

See Schedule "A" attached hereto 
and made a part hereof 

This conveyance is also made expressly subject to all 

easements, conditions, restrictions and agreements of record to 

the extent lawfully applicable to the property hereby conveyed. 
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WITNESS the following signature and seal. 

Grantee's Address: 
P.O. Box 25609 
Richmond, VA 23260 

COMMONWEALTH OF VIRGINIA 

AT LARGE, to-wit: 

GRANTOR: JGE Industries, Inc., 
a Virginia corporation 

By: ~ ~ • ~.stt:/t!/171 SEAL) 
y M. Ill, President 

The foregoing Deed was acknowledged. before me on this /?.d..J 

day of September, 1998, by Anthony M. Ill, President, JGB 

Industries, Inc., in the ~ity/Coua~ of ·J1?t~J_} 
' 

II ..,. ~;:.-;;,~ 
;!/'o'fr-.11.···,.4' ,,,~ ·:·.:.: 

. , .. /''. :. :.·· .. :.:: "··· .•. 
. ;t ·l •:··.··~ \..l II •· •• "') \ 
'··f"·-·'-,·· · .. , .... . a . J . , 1n~ j)~ ·-.~: :·" . ~ ~ _. 

,-JU~ef....l.-/ ,(J. -~___:_ ,.; -..: ~ =: .. 
.• ,. • ... 0 . 0 -. r. 

Notary . Pub E.~~\ o \ -::.\ . . •; .: , • t 11\or. . • .... _., ~ .. .. 
· .. :~~-\ .:'-,)"·.: 0:; .. ~ .... t': 

.!1 I ~- tJ. ~ lJ ~ .. :~~.;.· <Y .......... _.. ·(t 
~ . ~ u ·-:..~ .. #., ... -.·.o 

Virginia. 

My commission expires: 
~~~~,;m~ . . ...... 

-233-



PG 0 3 5 8 SEP t 8 ~ 

SCHEDULE "A" 

Parcel 1: 
ALL that certain lot, piece or parcel of land, with the 

improvements thereon and the appurtenances thereto belonging, 
lying and being in the City of Richmond, Virginia, known as Nos. 
1707, 1709, 1711 and 1713 Summit Avenue, located on the eastern 
line of Summit Avenue between Norfolk Street and Patton Avenue, 
as more particularly described on a survey dated April 3, 1986, 
made by Dewberry & Davis, entitled "Plat Showing Improvements on 
1707 through 1713 Summit Avenue, Richmond, Virginia", a copy of 
which is recorded in the Clerk's Office, Circuit Court, City of 
Richmond, Virginia, in Deed Book 80, page 728. 

BEING the same property conveyed to JGB Industries, Inc., a 
Virginia corporation, by deed from Archie Straus and Katherine C. 
Straus, his wife, Alec Meyers and Sara Straus Meyers, his wife, 
Sara Straus Vitsky, widow and Miriam Straus Weinstein and Julian 
Weinstein, her husband, dated May 5, 1986 and recorded May 23, 
1986, in the Clerk's Office·, Circuit Court, City of Richmopd, 
Virginia, in Deed Book 80, page 728. 

parcel 2: 
ALL that certain lot, piece, or parcel of land and 

improvements and appurtenances thereunto belonging, including 
railroad tracks, lying, and being in the City o~ Richmond, 
Virginia, between Summit and Altamont Streets, known as 3014 
Norfolk Street, containing .78 acres, and more particularly 
described py that certain plat of surrey dated November 5, 1986, 
revised December 9, 1986, entitled "Plat Showing Survey of a 
Parcel of Land for J.G.B. Industries, Inc., situated in the City 
of Richmond, Virginia, prepared by DEWBERRY & DAVIS, certified 

.surveyors, copy of which is attached hereto and made a part 
hereof and to which reference is hereby made for a more 
particular description of said real estate. 

BEING the same property conveyed to JGB Industries, Inc., a 
Virginia coporation, by deed from Richmond, Fredericksburg and 
Potomac Railroad Company, a Virginia corpoaration, dated December 
22, 1986 and recorded December 23, 1986, in the Clerk' Office, 
Circuit Court, City of Richmond, Virginia, in Deed Book 106, page 
1653. 
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TRIS osso, made this 22nd day of December 1986, by and 

bet.'<fe~!'l th.P. RICBMOND, PRBOBR ICI'\S8UR..# A:.-10 POTOMAC RAILROAD 

COMPASY, a Virginia corpocaticn, her~3!eer called •crantor,• and 

JG8 INOUSTRISS, INC., a Virginia Colcporaeion, h.eteinafter called 

•Grantee•; 

!:!!!~!~~!..!!: 

Poe and in eonsid~ration of the s~m of TEN DOLLARS ($10.00) 

and other good and v~luable consideration in hand paid, the 

receipt of vhich is hereby acknovledged, Grantor grants and 

conveys vi.th SPSCIAL WARRANT': OP TfTLB, IN PSB SIMPLB, un .. o 

Grantee the folloving described real estate, to-vit: 

ALL that certain lot, piece, or parcel of 
land and improvements and · appurte~ances 
thereunto belonging, including railroad 
tracks, lying, and being in the City <'f 
Richmond, Virginia, betveen Summit and 
Altamont Streets, knovn as 3014 Norfolk 
Street, containing .78 acres, and mora 
particularly described by that certain plat 
of s~rvey dated November 5, 1986, Revised 
Deceaber 9, 1986, entitled :Plat Showing 
Survey of a Parcel of Land for J. G. B. 
Indastries, Inc., sitt• . .:ed in the City of 
Richmoad, Virginia, ·:epared by DBMBBRRY ' 
DAVIS, certified sa1~eyors, copy of which is 
attached hereto and made a part hereof and to 
vhich reference is hereby aade for a aore 
particular description of said real estate. 

BBING a ~r~ion of the same land conveyed to 
Grantor by deed from Richmond Land Cor­
poration dated October 2, 1958, .ecorded 
Deceaber 17, 1958 in the Clert•a Office, 
Circuit court, City of Ricm.ond, Virginia, in 
Deed Book 590-B, Page 422. 

This conveyance is made expressly subject to any and all ease­

ments, conditions, restrictions and agreements as are of record, 

and not of record, insofar as they are applicable to the property 

hereby conveyed. 
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IH MITIBSS MBBRBOP, Grantor bas caused it• name to be 

signed hereto and its corporate seal to be hereunto affixed and 

attested: 

STATB OF VIRGINIA: 
to vit 

CITY OP RICBMORD : 

The fo.regoinq deed was aeknovledqed before me this W!i1tzi da;t 
/ (?.~~ 

of~ , 1986, by Prank A. Crovo, Jr. and Ia ~~ W~ 
~-6tmt 

President and Secretary, respectively, on behalf of the Richmond, 

~~rlcksburg and Potomac Railroad Company. 

. ' ...... collllllission expires: 14, 194'9 
.. 

'·. 

VIRGINIA: 
IS THE CLERK'S OmCE OF"ntE ClRCt:IT CO"RT OF THE CITY OF RICHMOND 

This deed wa.<; pn:scnccd. and. wid! Lhe C~ific:llc: ann~:xc:d.lldmincd 10 record 

on_ DEC 2 3 • :u //: ~·cfock. A.M. 
The Tu imposed by Sec. 51.1-802 Code of Va. lw bccD paid. 

301 Clerk's Fcc S~ ~ 1u,u· ,/ 1 
212Transfcr Fcc S ;re· me I}JOotb 
039 Slate Tu S • J 
214CityTu S /Q.Z.O 1CS'fE: 
23) City Grantors Tax s..L.fl.l2 ~ t:::f! ~ ,J. ~ 
UJB S1~1o Grantors Tu s:/ll..j ' 

TOTAL S~ lvaR. Plardy.Clcrtc 
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381 422 
TBI.S D;EED, 1:10dcr aa or tbis~ftidAT ot .tJ~,lp&; r 1 1']58, 'b,. Oltd 

liiC!!HOKD tAND coal'O~lOK, 11. V1rg~1a co~ro.tLon, pe.rty ot the t'h•5t 

a:d IUCRMOUD, FlUlil£RICxs:aoao AliD Pal.'OKAC tv.n.aOAD COI'l'Al!Y, aliiO a V11·1S1D 

~r&t1oo., pa.-ty ot the second pa..-t; 

!!.!.!!!!!!!!!.:. 
. That tor and 1.u coustde=os.tion ot' the ou::a ot' Flt"t<:en 't'lloWIIIA4 Fiore BWldl'ed 

Scvao.t)<-eia'ht lloll.o.ro o:d SiX Centa ($l5,578.o6} r&l.d 'by tllct p&.-t)' ot tbl: 

accoo.cl parl to ~ -pazt~ ot ~he: tl.rot pa.rt, rcc:~tS:pt ot vl'dc:ll 1a bncrb;r ..:U.ov­

lodacct, the ~ ot the tint ~ hereby ISI"!AtD ~mel c:oave:ra uo.t.o tbcr pert::r ot 

the aecoo.cl part vitb Qeo.cr&l llonoaty ot Tt.tl.e, aU tlloGe .,.b:.'ee (3) piece a or 

parcela ot' 111.114 1n tho City ot tu.ch=nd, Vl.::g~ia, 1110re po..-tl.cul.ll:'~ 4escr1becl 

au toll.ova: 

Plu'c:el. 1 
Begi.Daiag at a point oa the ve&ter.t line ot ter::dnal PlAce 

(torme:rly M11l'be~ st:'eat) dhtao.t 700 teet north ot the aorth­
veatara l.nterseetioa ot Broa4 Street a:d Term111Al Place; 

~=e by a Uae ::Gktug liD 1aterl.or ~ ot 128" l'- • vith 
tbe vesterly line ot tcndnDl. Pla.c:o 1a a uortberly 41rcct1oo. 
294.37 teet to a poio.t, a. corner vltll. the propcrt~ ot the ScmthcnJ 
Bl.acutt Company, Ioe.; 

']!benee 111 11. acutbcrly direction o.J.oog the eaate:l:r llo.e ot & 

30-tllOt a~ip ot land vhicll. 1s al.Do the vuterly prop.trty Uae 
ot Soutberu Bl.ac:uit c~, Inc. 125.50 feet to tl:e uortbcrl)' 
l.iae or BD alley 20 feet vidAl, c:x'"..cndiag vutvardl:r ~ IUI4 a.t 
:risht Al23lcs to 'l:cr.::a.tDSl Place; 

'!he11ce at rl.atrt. 8116lol veotvaz.d.l.7 and acroa11 eaid 30-toot 
atr1p :L'C a otrllight Une vblcb la a. callt.l:uati.OG or tha aortbcru 
Une •ot tbo 20-foot Cllle:r JO feet to 11. point OG tba veatcnr. liDo 
ot aa.l.d 30-toot. 11trl.p dl.atant l6o teet aorth of tbe ::ortbenr. l.1l>e 
ot Broad. Street; 

'lbcnce a.t a. right ~ D~ and aJ.cn& ~ veate:nl 
UDe ot the said. 30-toot lltrlp =11 1n a. stra4bt llDe exteadJ.Dg 

·norther~ tlle:ratrom lln4 coo.tinv.iDg the oame a. 4bt=ce ot S86.S 
:teet; 

'rhoc.ce aaatvvcl~ at a ri.S)lt aDgle Tva ao.4 25/100 teet; 
~== aortlnlarcl~ So teet, acre or lcoa, to the line ot the 

... 1U4 condill:lllecl by tho il.c!=olld ~ ltail.VIly c~; 

.. 

':b.aoca 11Xteacl1us ao~ a.l.ollg 1:be l.1.De of the property 
ot the oll.l.cl Rl.ch:oad. Ter:d.u.l Ra.Uslay .c~, 8o teet, :ore or ... 
l.oaa, to a pol.atJ • • 

'rhoaee coati.Uu1:As soutbvv~ aloag tho ll.ac o:t the propeTtr 
ot the aa14 lUcb:aond Tar:W!Al. RA~ Coalpal:ly, vbich 1D 11. c:une 
with a l'Sdiua ot 500 faet, a cl1stuco ot 400 feet to tba vastarA 
l.1:11 ot ~ P~; 

'.rba::ce !lOUt~ ao.d s..lmlc tho aaicl wetcru liM ot 
'J:er:W1al. Pl.Bce 39• 33 f~ to ~e poio.t of 'bosill.ai:cg a.=d cc=t:a!.IWI& 
98,926 aq1Zara teet, 1110re or lcaa, 

'.rba pw:"ccl bere'b7 ooo.vc;recl I.e the fi4IIIG parcel conveyad to tho 
'P,II.rly of the tl.rst 114---t 'b:r SOUtberll Stock Yardo Corpcr&tioa by 
deed dated Hdvlll:ber lO, ·1926, &nd. rccordd 1n tile Clark' a Ott'iee 
ot tbe CllaAcer,r cou:rt 1n the Cl. t::r ot lll.cl:::Docd, Vl.rgiDI.II.; 1a Deed 
1190k ~3D a.t pqo 48 lcaa ao.cl ~S t!ioretrca a. port1oo. ot tbe 
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11&14. parca1 or IaDd coave::r~ by tba aald R1obmond Land Cor;~antiaa 
to the SoutllerD Biac:uit. ccx=pan::r, Iaa. 111 deed datod. ~ 16, 19LT, 
ari d~ reaOriod 1l1 tha Cl.erlt'll orts.ce ot the Challcary court in 
tha City ot Ric!:=.=d, Virginia... • ' 

'ne oaid. p&rco1 1a ll.()l:e »aztic:ul=l.T iSbotr.z Clltl..f=cl ill red OQ 

the plat attached hereto a.a a 'Part bc:"eot ::w-lced. "R. E. 2·3T, a. F. 
t. p, a.a. ca., %.Ud ~at erred ?rc:a a. r.. c. to a. r. a. P. a.a. 
co., llichlnocd, Vlrglaia, Sc~: 1" o100•, Oct. 2, 1956." 

Parcel 2 
BeiaanGis a.t a. poi.Dt OC1 the aorth llne ot llortoD. Street 

146.00 teet aaat troa the ncrtbeaat. 1Dteraec~1on ot Mor!olk 
Street vit.b 811111111~ Aveg.~; 

.. 'rbe11ce .lA ac e~terl;y d1.%oc:t.la alcm& oald aortbon 11Dc 
ot :aortol.k Stnet 51.)0 teet to a poi.Dt; 

'!hca.ce 1n a 110rtberl:7 clirecticm a1occ the lille dirldillg, 
uov o:r tcmM~rl.)-, the prgpe:'t)' or i. t. ca..-,el, Iaeorporated, ·• · ~ 
~ tlat1 11cv or tor=c:rl;y, ot 'DC!orlo Brotbers, Iueorporated, 
100.61 teet to a. po lut, aa.td poi.Dt 'bei.ll; 1D tbe ce11ter liDo 
or a. party VDll.diataut 1~7.)0 teet mea1ured &long t~A cea.tcr 
li:Ae ot aa14 piiZ'ty va.l.l., tram the vest l..I.Ae o! Alta.mo!lt Aveaue l 

'rheace coa.tlnuiug ill a 110rtherl.T cU.nctloc alo11; the. line 
divld.f.Atr 1 J:IOV or to:rr.rl:1, tbe pl'Operty or Barney !rial, ct. al. 
troa tbat. or, nov or tor.aerl.T, Darlcs Brothers, I11corporat.ed, 
148.95 toot to a. polnt, aald :poi:At being on the con~er lillc 
or a. party -u, cU.otant 1117.30 teet, lDI!Uured alOC& tbe center 
Une ot t&1d piiZ'ty wll, :ram tbct veot. li.De ot Alt.ozont Avcaue; 

'rbenc:e at rlsht a:gl.ea 1n a ve~~terl.T clireetiou aloag t'be 
ceutcr _liDO or the laat-=ectioaed party -11 0.20 teet to a. 
point.; • 

'l!beacc in a uortberl.T dl.reetioa &long th" Une 41vidillg, 
uQV o: .~~ .. tho iZ"O'PIIri)' or AAr'OC1 Jacoba, at al. trcm.th&t, 
nov or tormerl.T, ot l)aru lll'otbe.ra, IDcorpontod, 1211.96 teet 
to a poillt, aaicl poillt bei:Ag Oil the eente:r lJ.Jie ot' a pa.rt.y va.U, 
41sta.At 11.7.50 teet, meeaured aloa.g the center Une ot nid 
~ va.U, 1'l"Q:I tbe vest l1oe ot Altuont AVIO:lue 1 uteucled; 

'ncuce continuillg ao:c:ord1zlg to a ~rty Uae aarc:-ct 
beraillo:ttez:o rot'erre4 to llade 'betveec &mett 'f, Seat.oo IUI4 vite 
and lUc:!moud taD4 ccrpora.tioa. u follows; 

'theuce 'by a 1111e 'Paullel to tbe ~~aid vest llne or 
Al'l:alclont. Avoauo in a DOrtberl;y 41rec:t.ioa 30 teat to a pol:t.; 

'l!bcnce by a.a ~l.e ot 3" 28• to the lett 25 te .. t to & point; 
'l!bc11ce 111 a.u acgle ot' 3" 36• to tho latt 25 teet to a. poi.Dt; 
'l!bcncc: by liD &Q8le ot It• 39 1 to the lett 25 teet to CL point; 
'rheace '111 ac IUigle or 4" 281 to tbe lof't 25 teet to a. polnt; 
'l!bcac:e b7 &C1 aa.gle ot 5" o• to tbe l.ett 25 teet to a poillt; 
'l:bcace 'by liD acgl.c ot It" 36• to the lef't 25 teet to a polat; 
'l:bca.cc turuing an interior ansic ot 103" ~5' 19.95 teet to 

Ill. poiut; 
1'bellco 'tunz.f.Atr em interior angle ot 97" 53' &Zl4 running ln 

a. sau.tber~ 41rect1on U5.2l teet to a point; 
'rhoaco 'by 1m a.ugle or 3" 02' to the rigbt 12 teet to a point 
'fbecee by &ll lll:l8le or 3" Ito• to the right 25 teet to ... point 
'rbence by a.a. IU1gle ot 5" 01 1 to the right 25 teet to a. point 
fheACC: by 1111 azlgle or t.• 151 to the right 25 teet to D. point 
~~~ '111 ILII a.z:gle ot 4" 311 to the right 25 teet 'to a poi:At 
'l'beAc:c by = acgle of 6" 55 • to the r1~ 25 tc"t to a point 

oa. tbe liDo 41v1dillg tbe property 1 DOlt or ton:erl;:r 1 bel.llng1a;; to 
~n Jacobs tl'OCD tbat at tha propert.:y 1 now or t'onoc:r~, 'belougU:s 
to E:=ett 'r· Seatoa; 

Tbence leavi11g the above-mentioned property line betveca 
z:matt 't. Seaton an4 R1ch=ond Land Corpora.t1on and cootinuias oa 
the ari&lua.l cauraes aud d1et.Aa.cea aa t'ollcvG; 

Tbeuce a;long the-lillc clividtng, nov or rormerl::r, the property 
ot l)a.vis Brothers, IDcorpora.ted, tr011 that, ncv or ronoc~rly 1 ot 
~Jacoba, et al., 1n a. GOUtherly dt:ectioa ~-i5 teet to a 
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point oa t.he veatoru llne ot A11:a.=cnt Avenue, distad 336.11a teet 
tree the northvest 1.11teraec:tioa at .Uta::loat AV'e:111e and !lortol:£ 
Street, =easured aJ.o~~g the voateru UDe of .Uta:.:mt A~enue; 

The4c:e in a norther~ 41rcc:tioa nloos tho vourteru line ot 
Al.tiUIIOnt Ave:1ue )Ia .'[8 !oct to tllct point vbc:re lt 111 illtersec=t.ed 
'by tbe vester~:~ line o'f the :Boule'IIIZ'4; • 

424 

Tb<tace o.lo~~g the veoteru Uoor o'f the Boul.CVD.2"4 in a northerly 
direction 77.05 teet to the poLnt vhore Lt ia intersected b7 tna 
eastem rail ot a apur track ruzmlas trr:a the r1gllt. ot vay or the 
R. r. & ?. llail..-oad ~. 11&14 point beizi.S 21.1o.5 teet oou~b t~ 
the Lntenect:Loa or tho aoutheru ll:le ot htta:l A~aue vith the 
veateru 11Dor or the Bolll.e"nU'IS, MCUNred ~~ol.ons 1414 vestel'll l.l..:e 
ot the Baule'I1LZ'11 ; 

~nonce vLth the c~~ootera rail or said Lo.at~~~otioncd spur 
trii.Cit LD a. nortbvuted~ l!1rect1on 361 teet, IDO:'o or l.oea, to the 
-point: vhue said e&otern raU inte-raecta the o.ovth l.1ne or Patton 
Avenue, caicl point boillg 190 teet frr:a tho 1ntencct1= of the 
IIOUtbcru line ot Pa.tt= Avenue Vith the veatera llDe or the 
Boulcwri, ~neuurecl alons tbe •cnztbem Una or Patton A-r='l:e; 

'rbence in a. veat.erl.y diroc=t.Lon &loa& the aouthern llne 
ot Patton Avenuo to a point tbe.t b 26.6 teet cut. tr'OIII tbe 
intorsect1oa·or tbe eaztern line or su==it Avenue Vith the 
GOilthcrn lLDe or Fatten Avenue; 

Thence a.l.o~~g the UDe cliv1d1ng, aov or tor=er~, the property 
or Davh Brother:~, Inc:arpa=tecl, 1'ral that, DOV or ror:er~, or 
F. R. Brauer, in 11. southeaster~ d!.rectioa tollovln;s along the 
11dct ot a spur track tra:a the main llnc or the R. F. & p. Railroad 
Cc=paay the toUovtns mglea md dbtancea all. aa contained 1a a 
property line ~cement made bctvee11 "rhereaa K. Bra'l:er, et At. !Uld 
the Ricb:sond LAnd Corporation herel.lla.rter referred to; 

'rhencc by U IIDeli! ot' 29° )4 1 to tbc right 50 feet to & po1ntl 
Thence b:y an qlc ct r 05' to the riaht 50 teet to a pol.:lt; 
!lienee 'b:r liD Gllgl.c or r 07' to the risbt 25 teet t.c a poLat; 
'fbeoce b:r 11:1 &~~gle or 4" 59' to the r1gbt 25 teet to a. pol.llt; 
Thence 'by 1111 ansle ot 5" Ia!.• to the riaht 25 reet to a point; 
'rheace by DD mgle ot 4" 162• to the right 25 teet to a. point; 
Tbence- 'b7 ·1111 aoglc ot 5" 36' to tbe right 40 teet ta a po 1at; 
'.rllencc 'by ao usla ot 4• lo5• to 1:be r1gllt 21.7 teet to a. -point; 
'rhellce 'by m Gllgl.e ot 6" 35 • to the right aJ.cms a course 

lJIU'&llcl to ~Snd \lo6.o tee1: eaat trc= the cut llDe ot su:=it Avenue 
58 feet, =ore o:r lema, to the llne or div1a1on extended bot".teen the 
property ror~DC:r~ belDagf.ns to F. a. llra1lU usd tho property at the 
Conl'nSU Ree.lt;r Cc:rpora.1:1oa., ll&id Une ot d1v1aioo betveen sa.14 
properties being the center lllle or a. part:r vall.; 

'.rllence at ri;sht aosleos 111 a water~ direction 3.90 tctet to a 
1101111:; 

Thence ill a aovtber~ 41rcct1on e.lcaa the Uoe d1'rlding, nov 
• or tor=or~, tbe propert:r or Il&rta Brothers, I:leorpor~Lt:ed, frco. 
t.hat ot the, DOV or to:mcr~, CornvaU R=lty cor,oration, 167.27 
teet t:o a point; 

~hence et riaht &llglea·in an eeostcrl7 direction 3.90 teet to 
•• ~·po1n1:; . 

Tbence in a souther~ dlract1oo, by a llne ~el to and ,·. 
· llo6.co teet cut tro::a tbe eut 11.11e ot Su:=it Avc:ue 233.85 teet to. 

the point ot begimliag. · • • 

Parcel 3 
BegiDDing at a 110111t on the north side ot Mao:re street 11.6.162 

teet eaat ot the nortbea.at intcrscctLcn ot Moore Street 11M Su=mit 
Avenue; 

'rheace in an outer~ diroctiCD alo~~g the 110:rth llne or Moore 
st=aot 58.13 feet ta a point) 

Tllen.c:e in a n.crt!la:r~ direc:tLon along the line t!J.rtd.izi.S tbe 
pTOPOrty, nov or tor.=er~, ot tuc7 ~. S=J.th tro= that or, nov or 
.tcmaerly, J)av1a :a:rothera, Incor,~orated.1 ll9.50 teet ~ a po.1nt; 
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~beaco iu a. vuter~ clirectioa alc116 tbe 11ao dividillg, aov 425 
or to:mer~, the property or Lucy a. Sllith traa tba.t.ot, nov or 
tcn=rl¥ 1 the Argooa.ut Rea.lt;y Corporattoa, er..ended, 7.30 teet 
to a poi:lt; 

'fheacc 1:1 a aorther~ directioa llloag tbe 11.no c11rtd1Dg, llC'\1 

or tcm:ler~, the property or the Argonaut Real.t;y Corporat1ou f:'QII 
that o~, IIOV or tor=er~, DII.Yia Brotbers, Illcorporute<l, lll0.37 teet 
to a point 1D the aCNth Uce of ll~ol.k Stroet, said poi:t 'bei.::g 
1~7 .50 teet veot. ot the aovt~eat i:t.eraect.iou ot Alt.Dzo11t .o\Yelllle 
and ROrtolk Street; 

~hence ill a. vesterly direct.ioa alODg t.be aauth lillc ar Morrolk 
• str~t 50.96 teet ~ a polllt; . 
•• Tbcnce 1:1 a IICUtherl)' c11rcet1oa a.loaa thc ll.Dc d1Yid1ll&, 11011 

• or ror.:~er~ 1 the properties or the Su1tar;y Groeery COIIp&ll1 &lid 
:tev1a or. Met:acr troa that or, 11011 or tor=or~, Dav1• llrOt.hero, • 
Incorporated, aa14 :L1.no H1DS pvallel. to &114 1.1&6.~ teet eaat 
rroa the euten Une ot Sl=lit ATewe, 228,31 teet G.114 71.61 teet 
to tbe poillt ot H&i=1ll&· 

'rba aa14 Pa.rc:a1a l(o. 2 &lid 3 berebiAhove deac:r1bed arc: the 
same parce l.s ot laGd conveyed to the party ot the :ttrat. pa.rt by 
J, o. 'r11ler1 Huca1ver ot 'Davia Brother., tllcorpora.te4, 'b7 4ee4 
cl.$ta4 January 311 1935, 6nd recorded 1ll tbc Clerk • a ottice ot the 
:;baacery court 1ll tbe City ot Ricl:=oad, Virs;Uia, iu Deed Book 
395D a.t pG&e 99, oa14 Pazcel l(o, 2 beills; tberei:l dea1pat.ed u Lot 
lfO, 1. DoDd. Parcel lfo. 3 a.s Lot Jo, 2, leas aad except, tbe cbazlges 
'brcnzsht about 'b7 tbe property 11lle ~9eat betveea EJ=ett '1'. 
Seatoll aad v1tc GDd Ric:l::I:Ciad tazld Corporat1oa dated J~ 3, 1935, 
a:ad racordc~ 1o the Clerk's o:trtce or the Chs:1cer,- Court or the 
City ot R1cbnood, V1::a;1ll1a, 1ll Deed llook 397C at paae 285, the 
property llue Gg:"ecmeot dated l"ebruar;y 111., 19j6, betveeo the Ba.ak 
or Commerce !to Trusts of R1cbmo:ld, V1rglo1a, &lid 'l'hereaa 1[, sra.uc:r, 
.o\lblilUa'tl:a~, c.t.a. o~ F. R. Brll.\1111' 1 lloce&aecl, GAd Ricbmoad 
L&ad Corporatioa and recorded 1u the Clerk's Ottiee ot the CbAI!cery 
court or the city o:t Ricbmol14, V1rg1111a, 1n Deed BOok l!olll at P"!5e 
445 1 aad tbe deed cl.$ted KOV'IIlll'ber 22, 19371 betvoou Ricbrooad ~ad 
Ccn-por&t1ou &114 'rbe 7edera1 1'0\lndry Su:ppl)< CQopa.q a.~~d corrected 
bT deed cl.$ted Jan~ 17, 1938, to ahow tl:at tbc ;natce vu '1'be 
Fedara.l :roundr;y SUt~Pl)' COciP&IIT, the prior deed beillg recorded 
!foTe=ller 221 19371 1u ~ llook t.o9D at paae 531 or tbe CbGAcery 
court ot the Cit;y ot B.1c:llmwd, V1::gin1a, aa4 tbe de<~d ot JCUN~~ey 

,171 19381 beillg ot' record 1D said court. ~eels :xo. 2 &lid 3 above 
uo INbJ~ to the r1ahts ot ablrt.tizlg l.a.odovoers beretotore given 
thea b7 deed trom DaVia Brothers, tll=rporated, and aubJect to st:a.ila.r 
risJlta 1l:l Davia Brothers, Iacorporsted &lid their aucceuora 1n title 
a.a ovoera ot propert7 lc:llovl\ u 1715 s-it A.veuua aad trootiag 30 
teet on the ea.st aide ot the said Avenue aa sbolnl 011 plat ot GUrvey 
attached. to the above desori'bcd deed troca B'. o. 'Ullar to R1chmood 

Corporation. f.f.l 
'%be above ~eels 2 ll.l1d 3 are sbovu ovt11ned 1n red on the plAt 

attached heroto u a. part herco:t ~~&rkea "R. x. 2-101, R. :r. a. p, R.R •. 
co. IDduatr1al. Tracks Betveeu S1DD1t & A.l~t A.vea. Oa R. J', & P. 1 
a.a. I Scale 1" :: so• I AprU, 1935, Re'l'iaed Sept. 7. 1937 I Revised __. 
Aug a 6, 1958." 

tH WITNESS WHEREOF, the party or the t1rst part bAa cau;ed thls deed to be 

siped by tta 'PTesldaat. and ita corporate uea.l to be bereunto att1xc4 a.nd d.uly 

or ~ tlrat ~ at a =eettcg d.u~ called and 
August, 1958, u v1ll &pPeu trcc a coort1t 

hereto a.ttached. 
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I, p, A. Rice, a ltotll.r,f Pllbllc at Lcl:'ga lu and t:crr the state ot Vi:rgiu1a., 

4o ~ertity tbat Virt P. Mar'ka, J:r. Bl:ld /-/. S. ~.:~ ~.£, vbose 1:1lll:ea, a.~ 
P:resiclcmt and Secre~ :respecti nl,y ot: t!:e RICEMOKD IJ..'(!) CORPOIIA'riOlf, 

a.:ra oicae<l to the above v:ottl.Ag beazllla 4&to the.J?d ~ of df/a,l,~.rr 

1958, th1• day each penaD&lly a.ppew:-ad &1:14 &elcAo.tledQed tho liAollle be tore M u 

the city.a~:~d atate ~o:reaatd. 

Giveu under ..., ha:ld thb fl-!/ 4&y ot ~c./.,./..,,. 

SQlo to B1c:==.d, i'rt4orlck.obu:rs Dlld ?ato=c 
ftQilroa.d CCIIIIliDil:f or 'No Pm"oalo or tml4 BotveoQ 

A1to::lol:lt acd lll=it Avcmu:o, atab:lond, Vi:ra~ta 

, 1956. 

orhh ?na14eut Wor-.....c:d tho 'SOG1'4 tllnt tho R1a!::ml4 ~ corpor~t1cm ~ui-'"l:d ill 
1935 tw pm-col.o ot l.ml4 ~ botvcea. Altcr.oat. Qlld 81::.1t A~o, R1cl::::oll4, 
Vir;i.:I1B1 OIID1 aa.rlc.oll Pnrcel ), O'Xtc:cl1JIS fro= llOCrl: st.:root to Bod'olk StNct, ace! 
t= other, CIU'ka4 PDrcol 2, h'= Z:ar:tolk Stracrt; to Pattall Ave=, mth a. ll:llll.1 br011ch 
cn:t. to A1t=lmt. Awuuo; tllnt: tllc110 tw parcolo ot laDd uorc ucquirod to prcrtact acd 
81VO 1'011 Oarri.CO to tlut Ovucn"ll ot tho o4JOizWIS ~ial. propoftYJ tlnt tllcce tuo 
parcalo at 1.lmd. 61'0 UDOd DCV cmd c= be \11104 m tho f'atu:re onl;( 1a. c:cmJ1l!1atiou v1 th 
rl1i1 OC:mca to tbct OWOl'IJ of tbo G4Jo1uias .l.zuhlct:ttGl ~rty 11114 for thia l"eozlOD 
abaal4 bo t:az~D:t~ to tlle R1ab:lm4, li"rodortclul'burs 011<1 Pato=t: Rll!lroa.d ~, 
c=4 oro ahavD u P=cela 2 ou4 3 oa ~ CIZit1tle4 "BE2·lDl, a. oz. • p. a.a. co., 
~ ~ BctVecD Sl::::=1t. r. A1ta:::=ct Ava11. em a. 1. • p. a.a., sc:alo l" = 50', 
AprU, 1935, BeY1eo4 DIIPt• 7t 1937, Bcvtacd AilS• 6, 1958'" to bo a.tt11cho4 to ~~ 

~.CD moUca d~ ma4o DD4 aec=ded, it wa 

BESCL'9ED, tllat tlut ~:z.o omccro ot tlla B1d=oz24 I.AI:14 COZ';Ielro.tian be, cud 
t~ hereb7 eo, autborizcd to cca.w:r tbc Gbovo 4eocriba4 tvo pa:zoco:LD o£ l.e:4 
abCND u PB1'eel4 2 cm4 3 oa. plAt to 'bo at.tacbo4 to deed D11t1.11lo4 -m:z-101, a. v. r. 
p. a.a. eo.,~ '1'r8Cks l!etveeD s~t. t. A1~t Awa. =a. 1. top. a.a., 
S=la 1•.,. SO', Al7rU, 1935, Bllvtcctl Sapt. 7, 1.937, Bo91K4 All6• 6, 1958• to tho 
Rlc~, FNdol'tckablll'g 11.114 Patauo !A1lrcc4 ~ by a good a:4 aufflolca.t 4e~ 
upoD ~t to thlt B1.ab=ltd taZI4 O~t1.al1 ot tho t= ~ SoW~~ Rlmdrc4 Ptf't;y 51:11: 
Dollua cm4 J'~ i'aur Cants (0759.114). . '. .. 

,, 
a : . . . 

.. 
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Sale to;a1at:::crd, Fre4or1cka'bU1'8 u4 Potc:ao 
Bailrc:e4 ~ ot Pll.rcel ot Ulu4 to thD !c:th 

end Sloat ot. tba Saut.l!.enl Billc:uit Varka, B1c:lrmno1, V& • 
. . .. . . 

.. 
427 

':ha 'P:es1dant 1lltozomcd tbe Bov4 t.bn Blcll:ilod fM4 <:arpant1o11 b8J1 1Jil:rQbue4 
m 1926 li pmel ot 1lm4 ~to thD lllll't.h 11114 vellt at tbo southern B1acu1t worksJ 
tll&t 1~ !la4 m14 a pgrt1cG ot tu 1m! to tho SOathotm B1ocu1t voru 1D put• ~!irs 
tar the~~ at tlln p~J tmt tile bllolazlce ot tile pucal re::&lJitlls aa 
a!lolna U Pll.rCOll (Olio) 1D 4ec4 e:4 CD plAt eat1Uc4 -a. B• 2-371 R. f, S. p, R.B. Co., 
r.aZIIS ~n=stene4 1r= a. r.. c. to a • ., • a. 1'. a.a •. co., B.1c!:=,4, V1.zoS1D.L&, scale; 
1• : 100•~ ()lt. e, 1956• COII14 be used ~ tw daht of ~ tor n.U oomce to 
W. IID4 otber 11llmtD end tor th1a reaa011 llhaul4 'bo tr=IJtcnd to the B1cl::ml4, 
Jn4ei'S.Cltab1D'S ald. l'Otcuo ~ C~J 

'M11erlrapo111 em =otio11 4Uly m4ll 11114 &acouded, it vo.o 

B!SOL1ED1 that.~ p:opc:r otf'1e~~ra of the B.1cll:ou4 ~ C~loa 'be, 8114 
the)' llcftb)' GrOt autbcldr.a4 to COISTO:f tl:IJ abO'IO 4caeribe4 ~ of lalld OIIIMl GO 
Pllrcell (CDO) em plat to bo attache4 to 4oocl: eat1Uo4 "'l. E. 2-37, il• F. a. p. B.a. 
co. 1 I.IIA4 i'rall8:tene4 i'Z'CIII R. L. C. to B. P. S. P • B.B. co. , 81cl=oll4, Vl.rgin!.a, 
Scal.oa 1" • 100•, oat. e, 1956" to tbe B1cb=ac4, ft'o4crtckal>'IIZ'S m:4 Potc:za lailroad 
c~ '111. a aood all4 IS'CI:tt1c1ellt deed \JPOD ~t to tile B1c:!=oc4 Im:4 Corporat1= 
of tho a= ot P=tcell '!lla'r1aazl4 B16llt ~ Blatltcea Dollan an4 81xf:7 'l'\10 cento 
(~,818.&). 

1!1! IS J'lJ!!,DER RESOLVED, that the &1Ztllor1ty grmtccl by :rall0111t.1GD ot tb1o 
Bolll'd ot Apr11 26, 1957, CO'i"'l1'1nS th1a BUll property 1a 'bereb)< c=collo4. 

•••••••••••••• 

I berebr carti17 tho.t tbe abaTe 1a a tne aiiil correct excerpt 
frOIIllllil:rcat.es of 1111ating of the Boal'd of Directors of tho 111cbmoaci L.u!d 
Corporat!.on hold. 111 21~, Va., oa A'IJiUDi; 22, 1958. 
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CSI~a 

City of Richmond-to-wit: 429· 
!11 til~ 0.1/it~ ~1M ~~~rt of Clum&"7 f~~r 14i4 City, . 

lfl~ 12 .... ~~ 1j. An (1.i:) •t /9.t!J4: 

ThJs deecl was presonted.lllld. with the Cerli!icata 'k @2. 'L ' annexed, admitted 

o'clock <B M. 
: ... ~·· ... · 

to record at ,q .,?,f 

Teeto: r ~11 ~ ,Clerk {p,Ci>1 ~( . 

.... . . ~ 382 
THIS m:m, made thia II- dll,- ot Dccec~'ber 1 1958, be-a JEIIl:L V. ~CU . . -

oncl ~ L. T:SC!l, bis v1t'o1 horeiDa.tter called. "Cra.utors• 1 a.nd the CI'I"! Of 

RlCID«)HD1 bcreinaftor CiLlled •ora.utee": 

II I T R .E S S E T H: 

In c:cmaiclc:ra.tion ot the su::a ot' CM Hlmdred. Sixty DollArs ($.l6o.oo). pale!. 

~ Cron1:ors by arenteo, recei;l~ vhereot 111 boreb:y aclc:lcwl~d, Grunters clo 

srant and. conve;r, Yith Spec!lll Ve.rraAt,-1 UDto Cranteo an Ko=ent alc:g the 

.autbem portion o:r the property ot' Granters k:Dovu u »o. 13 River Road, Ric:!:.· 

IIICIIcl1 V1r61DiA1 a.ncl de11!sna-tecl. Parcel lolA, a:; abovn oa Sheet No- 3 or De~r"..:e::.: 

o:r l'llblic Works' Drav.tng_Jio. o-1.2658, a cow or \1111c:h 11 recorded vith a deed 

frca Ecl"IIVIl ll• 'l'bO&llPIIOil and. VU"e to tbo City or Rieh:loncl., dat.ccl Dec:c=::b:r S"-d 

1958, cmcl recorded December 11d., 1958, in tho Clerk'11 otttce or ~bo Cbancery 

Co~~rt o:r the cit)' ot R1cbmcD4, Virsinia, Ga.ld. eaGGmcn t. beiDa: 1110ra pal"ticularlY 

4eaoribed. ao tollovs: 

A temporary eaaeme.at teD teat Viele, u ahcwD 
c:p.closecl in g::een lieu oa said. drav1.ag1 to 
be used. in COJmec~ion Vitll ~ c:oa.strllco;lco .or 
ucderg:ooUDd. Sll.ll1tll.r)' sewr tac:il.t ties upoa pro­
perty ~h aE an4 eantiguous to said. tc:=poru.ry 
ea.semeat, bu"t UPCQ c=plctico or such c:onat.ruc:­
tiOD aU rich·t:s ot Cra.ateo 1.11 IUld. tc =aid tc:zpo• 
~ Cll.-.at sball c:eace &nd. ter:ia.ate. 

Tbo aront.ee, as evidenced. by ita ac:ec:ptc.Dc:e o:r thb deed., qrec:a that ..nc: 

USCI ot ~ cascmnt boreinDbove grantccl ah&ll. be 1.11 o.c:ccm!aoce vtth t.ha teres 

1111d. c:oncl1tion11 coota.lnod. in the orrer ol: Cr.sntor:-:~ da.tc:¢ JUDe 16, 1958, de61:;::~At• 

ed. Exhibit. No. 14, att11chcd to OrllJ.nance No. 58-252·217, cdopted by- cow:ac11 of thu 

CJ.ty at' Richmond, October lJ, 1958, vblch Ordinance 1~ on tile 1.11 the Ci~y Clerk's 

omce, City Hall, R1chmood, Virginia. 
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TUltr ltoe11'1r 
X&'t'h 11'9.1 oils a, 
To1 B.' 
B4ot4o GoQilo 

~ .... ~1>-llf 

·-

tl)Jr·~ 

I ., 

B· ,o,,Uitl'• ltoetYu or Dnle Brothert • Ilsool'porahll • 10 appotabcl b7 hue• ot 

_,,, ~ aao lq,lll\7 GOIU'C•hnoll•or tblt CUJ or tia-.:ulo 1a pr.~oeoClnca ill 

i ··r· 
I 
I 

oqul'J I,S,BeU.• tt alii, T.tla11e BZ'OChtno Iuaol'POrdN• pal'~ or U• nut \lll'C• · 

UCI ftaluloa4 1.1114 toZ'llOhUOil• a IOI'lDZ'U1oD :11'8ali1SICI IDO tZ1111al UDder till 

lata or 1ht '"''' ot T11'81D1a • va.rtr or the •o:at pare. 

WUDUH11U'Ihll-. PIZ'IW&~tJ tht deoZ'&I ill the LU I; JlauUJ CliUl''t 

ran II • •: n.e ct t7 or tlab110ut • eutcet the 2:»th eq or 1•'111 rr• 1910• ta 11111 ; 

: tl'ore!IID11oaeca oau11 w,a.a.u, tt alt. •.lla"t'le Br:atA.:ra, Iao:azopo:atee, a1u1 the l 
• oa~~p11uae •hh tha oc:adUSOa• requ1rld 10 be pertonell b7 u.o oata psn7 or the 

. IICODG pan ill ate teo:rse. 11111 •1• u.o.ftlltl'. Rtetl'ftZ' or Dl'h Brotbo:ra• I 
.III001'poZ'UI4 • 11 atoreH1ch tOM hohlQ' &rUt IDe& O=c&1'17 tUb 8peo1al WU'Hil11• I 

IID1a Ue liablaolld J.aa lorpontma• 111 euaoet10re aas a11ipa ,all the r1sht•t1tle! 

aaca 1Diereet or Dn1a IZ'Otllll't • Iacorponted ta aaca C:a tho two PIZ'111t orlut 

looallt 111 the cttJOf 11cbaoat.rull7 4teozotbeo •• r:allo .. : j 
tot Ko.l Beal11111118 • 1 • vo1Dt oa Cbe aort ll llut or HoZ'toD: Sent, 

lta,oo rtot ••• no• ne uorthe11et 1auzoe~oc1ou or Horrolk Street wub Bua1c ! 

thean 111 111 eaatorl7 cltrocU:~D aloag ad a =rchezoa 11ae ot 

Ho~rolk ~tZ'eoc ~~.~~ fete to • poillc; 

'rlliDOO SD • DI:IZ'Ch8Z'l7 atrtotloa oloas me 11110 a 1Y1c1as Ul 

J!'OP"Z't)' or B,L.Ca:rpll. IlsoOl'pllaha, r~ tbat ot uarte Brothon,J:Dao:rll)n.tocl, 

100.61 reat 10 a pol!Lt. eo14po1at betas SD the cattr 11no or a pa:rt7 w11 

'dlacoac 1 .. '1.~0 feet uaaured alllas che ce~acor 11aa or sa1a )CUCJ' well, trom ella 

••• t ll:ae of .i.ltaamat .l.yaaue. 
i 

1Jl8aao ocac1au1ns ta a aorQ.I1'17 a1:mcc1oa ol:aas the 11Do a1Y141~ 

tha }IZ'operv or S.mq 1Sr1el ac al. noa 111at or IIIY1e B:rotAtiZ'I• lDe:trpo:atad • i 
I 

·148.1& reac co a po1at• ada JDlU be1ar ~:~n cbll canll' 11ae Gr a 181''7 '11111odhtaa~ 

1•'1,:10 toot •Maeurad alo~~e ~• oentor liao or Aid part,- 11111.1. • tZ':lll a. ••• c 11111 J 

,ot .t.ltaaac .a.veuue. I 
Tllaaca a·; r1pt: U£"111 111. a woatorl7 o1zo:at1oD aloq 111e aoa1:11' 

ltne or tbo laac aoacioaea paftJ wall o.ao feano • vo1n~ 

ThtDC8 111 a DOZ'Utrl7 otraatloa aloas clla l1Dt 1111'1a1q ue 
)1'0\ltl'V or J.azaa .Tocoba. ec ol. tZ'Cit tbatot lll'fla lll'otllen,IDc:orpo:ataclt a•.ts 
ton 10 a potac • 11111 po1ac b«' ns oa tile cOD t81' Uno or a }IU'tJ' will l . atacaac 

1•'1.~ teat• •alllll'lll aJ.:~as tho en tor llae or saia \101'17 '11111• rm • t11a woac Uua 1 

'or l.l.tmmat A.yom8. ~c4od.. I 
I 

Thoaca al:q tho 111lo tinaus the JI'OVCr1:7 orAaaU Seotoa 1"1':lll I 
~has ot DaT1a BrocZUt:., IacOl'liOI'IC8a 111 a uorCbtZ'l7 a1:roct1oa alous 'Cha 11118 or l 
'Cha IPU1' CZ'Iclc 1"1'181 Cho a.l'.& P,Jio:Uroao CQI:IpaDJ'1 11 IIB11l 11'aclc beloaglag CO DCIT1a 

~Z':.then, Iaoo:rpo:rat80, 1'72.111! 1'a•c c:: a pout. 

'fhaaco 111 a atr .. J.8bt llaa • 1a aa oaaterl7 Cl1zotaUcm 21.00 toet 

'fhaaaa aallchnral.7 &1..'"118 tbo . 
Z.ta 111111 Of tba Ko7.1: P.BaU.ZOICl CollpaDJ aaa 

... :. 

I 
11ao or uotllar •111= track t1'011 th• ' . 

' belougiq to Do'fla B:rotbars ,Iaoa:r- ... 

lf 



.. -···l·· .. ···--·--;. .. -~~~··,b, liu 'i•Uial ••~ proj.:tr t;· ~.talife11l ... ~ 
~'", tso• -·' ot 1.a10a ltoo-a. n •1• la • ~a~nllerlr tiM~" .. 40 ''" t~~~-~o. t 

· -~sa1 ll'i tilt ... ,.,. lSae er ll.~•t "''"au'. U••• aa&,\U"''"- ""''"a.."i 
.-~l,ll'IIOUOil ot .4.1 ,_,.., !'fta1t~lllt loffOlt 111'-·fWMII'N ·11 oq 11ll Wllt.tn U'Qt! 

• at ;.unftt. A.vea&at, I 

. · ftaot 1a • aa:rtll.,l7 d~tttSOa tl.AI •• wawn 11 .. ot hw .. t i 
i 
I 

j'ttaat ;,•·'' tett. so t.he JOla• *"' 11 1• S.atn••••• ~r \lit 1U1aa 1S.ae ot 

; t.lle Boul"ull ··• 
' !hac• •1aq ~· .... , •• uao. or,. a.leftft , •• •1'111..-q •tr .. ,o • 
. 77 ,Ob teat. 'GO lilt potas wbne l'S 11 1JlllrHOt. .. _, \tat tafteft raU ot • ""~' tn$ 
I 

; :ru~~as.ac tl'o11 t.ll• rtlbt. or ••r or * x.l.• r.1111n1o ._,.10'• Mit pa1as belq • 

: Zh,:. r11t. IIN'C!l ma 'llle SAt.G'IMtioa or *• tnaea llu er ~- .a.nme wtt.Ja •• 

wentr1l Uu or she aoule"ffiN•aMIIIZ'tt tlCIDI ale ... ,,. lla.e or •• Bolale'f~, 

ftoaoe wlsJa 'Ill• ... , .. J'&l ot 11111 1aa .... 1S.ac ap t.not ' 

· sa • aol't.bweat.er17 olZMt.loa. ;)11 r••· •n or 1 ... ,10 u. paS.•• wt.re •Sc eaasaa 

nu 11lt.C!l'IIOCI till• ao~a111l Ua or Jat.tca "•••. •ta pa1a1 lleiq 1110 raet ft• the: 

1a"Gezoaen1oo or 1be ... ou~t2Q llD• or l'a"oa "'"'•'" ri'SJa lll• ..... m 11•• or 1t. 

Bau1eftr4, ••••urea a !:las she ant.Um 1111• tt·Pa UoU."f•u.• 

Theaoe 111. t •••"~'-'7 al:rlo'Sioa alaq ~~ m1111lem llaa. or N.11=a 

.. ,.ea~ae 1:1.20 r••• 10 • paiD'S. alt po11l'S btt.r M .so t••• ••• noa tile 1Dtezoaaot.1qa 

or tlle eaaum 11111 at ikla1'S A"flllll wl'Sb t.ae IOG'Sllom Uaa ot Pat;19a .l.yn~ae 

fteaoe a :bas t.llo • .L11le undms t.lle ,roptr\7 or »nia Bl'at.llG'a •lacor­

: pomt;etotrom 'Sllat; or I'•K.Braa•r• i"Q. • a~M~1ha .. terl7 CllrooUoa hllowtac flail« 'She 

.114• or a •'PII%' 'Sraolc n. t.Jaa uin Uao at tiho B l' .. P Bailz.ollll tD•IIU7• 117 fM'S• 

aol'l or leas • 1o a JC1lll'S Dioll t• 117 .M he1 lti'C. 1ba eaa~m. llu. or ._U 

.Lnma. 

TJacoe oont1Du1q: lll.a11s the alii lut; M1l'Sioaat F•"'' 11u 011.~ 

toot; 'Sa • pain'S. 

ftaaoe at;!ll aoa'I1Du1q alGae tho aiel. l .. t; Dell'SiOa .. Pl'lliii'V Ua. 1fT 

• 1111.1 tiamUd 'So aDd lU.l:t roas •••• noa 1be .. ,,_.. 11•. ot aa..J.t; .Lftllla 71."5 

·roouo a P.,1n1 lzl Uo 11zae di"ficUq tile prope'll' ot ~~~llzasr, noll -.., or,. 

;Comnll Beal'S7 Coi'}Oft'Sioa, aid 1111.e boiq the oea'SC' at • ptl't7 wall bl1•u 1:111· 

1: 'ID propu11a; 

'fheooe .. , r1a,tl t; •11818• ill a na1orl7 4UeoU.aa o.oo ~11 1o a poill'S; 

'lbeaoo 1a a awtbarl7 a1rocUaa. a1 oq 1:Dal1Da UJicl.iq "- prop .. v 
'or Dana Brothol'l• hcol'll0ra1e4, t1't:11 ttaas ot 1ba Col'lllllll BeaU7 Co:l'lDZ&Uoll• 111.2 

' 
'too'S 'tia • JCIID'S t.Jaa1 11 oa Ute omt_. 111l .. f/1 a J*l'\7 wlll.l. on t.boa 11•• 41Tia111S ••' 

1troporttu or the CD.r"Z~qll bolt7 COr'!Dm tioll tm• 'Illes or Da~a Bm\ho:rz~tiaao~t~~a1i.•• 
>:ao•a aa 11715 8wm1\ .Lftllllo. 

fte=e a 1'1p11 •sl•• 111 an •••:d.7 curooUoa. :5.90 t11' 1D a }IOlD'S~ 

'lhaao 11l a IOU1:he.c"~ UzeaUaa. • t17 a 11u puallll to aDl 144.00 

r•e'C •a11 fZCIII lh• lOG lin• or am.i1: .L"fUtla• lle1JIS 'lila. l~ae llh1G1Jls tllo IIZO'PIZ'1i:r 
I • rt DaTi a ~atllan • Iuoarparatad t lacem'So be aoa'fq'll4• tzaa 'Ct. lot; ~cnm aa 11'7~ : 
~1: .tna• bel.ODcllll al.ao 1io lla'fb Jro'Sbor•• laaGqOated; \h•CIJilr17 beloqiq : 

~o ~ • .I.Y.7aztU;ull t.he ,ropen7 111J.aasta• w tlao .. Uoul W!atol' OltrlDZS1i1a1l• · 

~ot.ao faa1: 'Co t11.e -;o11l'S =r llec·~· . 

-~'·--·· ~~)>1%~ .. .. 
.~ 
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·I 

le"ulq e\ a vol~ac ou 'll• ~aorcuicali ot IO::an ltreet 141,41 

fttl "'~ ;Jf C.• lo:n•ut uen .. nioll or lloozoe ltr"' .sea 1\IIIIIU .f.ve111e. 

lk11101 Sll Ill •ett:17 lllNUl::all I lollS tile II or11l l!DI Of JlOOft t ,. 

: ''"'' ~.u reu co • 'POlllt 

!heaoe til a aanll11'17 41:nouoa aloac 1111 llae cal'flalll ~ 

i PI'Otel'~ Of til OJ Go .. UI& n• nu ot l)aTh Broner. I laOOI'lO a tell • Ut obO "'' 

j \::a • JOill'-

~aoo ill a WII Ul'lJ d :r.aUaa llolfl the l11e Chla ms Ue )I'OJ 

at l.uaJ G.&aUJi ti'C. thu Of tb1 ~BOil&llt i•U7 Col'liQZ'&CiOil• OZ111l41d•'lo:SO flit 

. , •• po11lt. 

fbeaoe iA a llOnherlJ cl1HaUoD •loas tbiUae dh1Cliq tlle JI'O,.l'" or t.he .LZ'puu1 BealtJ Co:rpu•tSoa ft'ca that ot Dnia B:r::atbezoa, 'DOOZ'lOf•j 

ate4 180,:5'1 teat 1o a po1u la tlw oOGtll 111111 or lo:rt::allc Stzo•t• 11111 polllt 'balAI 1 

141'1.~ fiCIC Will~ Of CU IIOUtllWIIC 11l1UMOtiOil Of Al.i:a-.m' .&.Tell&ll Gild IJOI'tolk 

acl' .. to 

'nacoe la a wuterl7 llinoUa •l=tl• the a;~atll lllll ot Sol'tolt 

Btl'•t 00.1~ rue co a polac. 

~ ... ill a 101111le:rl7 C1nat1oa a1::aq tllo l.lae llhldlllg tile 

pzo~l'Uea or 1h1 SaaUa:rJ Gzoo•Z"J C:OIIflliJ au Lnia '!'.Ketpc tl'ca tbat at DIIT1a 

-otben• IllOOI'lDI'IU4•M1d line b11Ds paallel co ua 14&d! teat oan t'l':. tbl 

•••t•n 11u ot -.u .&.'fellle 228,;,1 , .. , aad '11.11 , .. , to the JIOU\ ot besla.aiDC, 
I 

:Rl-;11DI4 1D l'ld oa. 1!le 11111p at ••allld he:reto to be mao a pan berocr, Ml'k.a •R.:r, . . 
!·101. R.l' .. P.B.B.O.., Lu4 lloel' a:nnb.wat 1zn;eraac,1oa. B:xal.nut aa4 Rlpt or 

B1e801sa. Ya. dltld lleeembc 11 • lt:Ho. • 

IU.bJaat•howan:r h tu l'tgb.ta or abl&'Cuas latanen a.~atotare! 

rtgua 1D Dana Brotbe~, IDoorpon wa • aua their cocaoeora 1a tilla u onel'a 

ot prop:r\7 taan aa Jro.l'1lb &u.it ivuue lllll traattn; thil'Q' (:SO)tH' 011 U. 

~IC ai.Q Ol" 910 ATIDUI Ia lllo• ::Ill plat Ot RZ'YG)'Ir.ueto aUMbtd, 

I 

! 
' 

WUaeaa the aigll!llllH a.Ad -1 or 1llo ptr\7 or tile tlrat part. I 
4 • 

S~ta o t V1JS1,1l1a 

C1 v ot ~elllloAII ••o-wtt: 

B.O.'!'Ul.v l8aa1) 
Jleooi Ter or Da'na B:~:::~tuen 1 hCal'lD zatad • 

l 
! 
I 
I 

Io L.B.Jiall)'• a Jrotar7 Pa.bllo 1Dallll tm: tJa aU)' IIIII .tate ltoza- ! 

~'V .or Daria JmtJara• Iac:o:rporated• !1.011 aoknawllllp4 tha sue befQre 1110 m 
IQ' ch:r 11111 at.a w aror .. ala tbia l~t.ll ao7 or !'eb:Na%'7 111~. 

liJ oa•1aa1oa ozpiraa Oil •be :i. at 11117 ot Jllrcll 191)6. 

Ci Q' ot •ahlll:lall ,, :>owl t: 

L.B.Jiad7• Hota%7 Pllol1a. 

11M l'lat B::~ak #8 }lqe 12:1 

Ia tile otrl.:o ot tbl Coun ot Chsucal')' Jbr eaia C117 

Jlw 6th 4•7 or lluah 111~ 

. ftia •••• •• pnMatect.ull witll cbe c.runoa• ut plac am~....s 

aad.nao to :roool'd at lOzOO o•.eladl: 4ell, 

bah: CJiaa~O.Sadlle 1 Ilea:. 
~ ·~247-
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lt•to .t YlJI~ 
OU7 ot ILlalllloDil, to..-lU 

1, 1. ll. ~a ~tr.q ~lo to~ 1M OU7 

"'" et ·u.-w~~.. clo oe:rUQ u..t !M'Mllo 1IA1 11lhola ~~.lid .J~--
. aoae ... ,, an •S.Utd to tM nULla .nu~ 'MV1115 '-'' aa ~ ... ·:..J~•.;;w~ 
, 1M, Uo'ft umow114CM \lie - Mfon • 1a rq CUj 

I ~~'-"'~.,~-~·· .,~.:~ .. :.,~;. ~~~~;;.~~: . . . ., ~;~:~~~~~!\', I .· . ..:i 

-.· .. -~ 
: Qlt7 ., M.l~-. t....Uta ... :. . .;; .. :_ .. ':"- . : ":: .: 

. . . ··~·· . ' . . . . 
1a •• otn• oltliit~OIII't . .t: ... :Mi~ tu ...u 01tJ, 
o ··r · ··~· • ·, -.. • • 

tJae 18~ 487 .t. ~ ..... " liut..~,; 
: Daia 4ee4 •• ,_.. ... ,_., &Jilt, ,. .a ~ ... rtitMa~. a-a..&. 

a&1Ue4 h noon '' 4&~ e'olooll: f, u .. 

'-•••• ca... o .... .,Ulo cu.m. 

· •••:r "tdiiJIIIle o-identu.., aa. 11&14 Dane -.tJ&eB•,.::=~~~~ 
; •to Ule .. 1. JUUII et 12ao ...... JU" • Ylth CSMft1 

; 1.-. )iota• "r "'<lntl ot 1.-• ,.,._.. 
I 

: Uwzo.,h lleloadac laNw1l u Joe• ln7-1719 11Xlo l'NI 1711lt·lT.:7 112$ U4 
:~. 

· s-:t, lt .1,'1'-,DIM llotw.•a-~8'!!' Q''I!Ne 

·tO lb. ·-· belo.a.l!JII H 111 'a&1 ori,:se &p-;<:\'t~~ U)<l !:'lo.r-tQ ~& !~en ... , 
• • \ =. ~ • 
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... -rrleda pcrt7 of tu tint pnt, 

1111., ,.n, of tbe • ..- ,.n; 

1111111111 
la ... wa.ctoa of die._ of 'Ill DOLL\M (flO.OO) 

_. otM~ Mlaalale ._.u.nti•• tile aaU J&ftJ of tbe fine 

~ ,.te .... pa.c .... ....,, vida Geaeal Wanat)', uato ttl. aaid 

q ,.1't7 of tM MOoed pate, a ..S to tN follariiiC r.l enate, 
~ 
i! to-witt 

~I 

.: 
' ., .. 

I 
' :• 

, ... 

All ot tboao Mrtaiu lote, pt.ec .. o~ parcall of 
lud, 171Da ... betas t.a tt. City of IL:baaad, 
Yhalaia, oa dte Mstem liae of S~t A-wnue 
betwHr. :attoa Av~ and lodolk StrMt, with 
t...,rOft'IIOGta tbereon, knawn a..t dulsnatd aa 
Koa, 1719 &ad 1721 Suaait Avenue, and all rtghta, 
waJI and apputtcrD&ncas to. the a~.: belonging or 
in· an, wbe appenaintns, and ba_::od~ and des­
cribed .. fol~~•, to~it: 

BEGtNRIMG at a point on the eas:~xn line rf 
S~t A~eaue diatant two hundred :hit.y-threo 
aad ei&bCJ•fi._ hundredths (2l3.8S') f~ct north 
of the iaterNCtioa of the eastern U.no of Sua· 
.t.c A...,. wttla the uottbem Uae of lorfolk 
Stnet' (wtda point of beslnnlnc 11" Of'P"'Iite the 
c:Hte~ of a ,.n, wall for the uae of the pn­
.Uaa llo. 171J .au-it A'fenue aod the pt:'JP41rt7 
&djoiaba OQ the lOUth kzlown I&IHc, 1717 S'-it 
Aver.ce) CIS h• aaid front of bqlraslna runnl"& 
nor~%dl7 alons aftd frontina oa the eaatera 
line of Su..t.c Avenue a d1atance of fo:ty·eight 
and ninety-tour hundredths (4A.~4'} fee:, more 
or 1•••• (Vhlcn point ls op~osi~t ~te center c! 
a party -11 for· the •J:e of the ;.onnisu llo. \ ~~ ~ 
Sumalt Avenue and the prnpertr ~dj~l~tng t=medl­
ately on the north Known as 1721 Summit Avenue) 
and fraa ~&id front num1ns b.&c:'.!. eut'W>~rdty h:~ 
ween pAUllet linea aad peui,\& tht~&h tho& c:e~,,·n 
of aaid party -111 aforeaald a d1st4nce ~f c·¢ 
hundTtd forty•tvo and ten hund~edths (142.10'! 
ieet, 110re or h .. , en the north, ~., ;l\c ;n:cc•H~:: 
nov or fo~rly CNned by D.avh lSrotheu, Inc:t·:­
porated, on wbic:h are located apur trackl rt 
a1din&~• constructed and operated under the pr~ 
vhi.Dlls of a certain ordin.ance of the C4:ounc:1l 
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~., tbiC'l..~tcr 
of the Clt7 of J1chaond,.appxovo4 J~\7 17, 1913, 
toaethu v1th ~ t1&ht 1 p~hU•a• and ea .... nt 
to ,, .. Ln c._,., the 14ld apu¥ track• aDd a1d 4 

L'ftll, al'!d a a .uch of the pnpert7 of Dcavh lr?• 
then, l~r·rporatad, l:l the block bounded oy 
Pac:toa Ave.•'~•• tho loulavan, Altar.ont AvemJa, 
Norfolk Et1··:1t &o\d 5•.-it Avenue, and abuttl~ 
1aLd apur tracka and tldiftSt ~• .. , bo neceoaar~ 
afford the property heroby convey~ and the l~· 
prov.-enta ther.on free and ca~vanlant acceaa t~ 
and u.e of the laid 1pur tracka and eidtnsa; th~ 
locatloa of wid apux track• and aldlnst.. .,.., •. :g 
1hown on a plat .. de by Cbarlea K. F\eot, c~~" 
tlfled Civil Enalneer 1 dated May 14, 1~21., •• 
blu~ priDt copy of vblch was recnrded vl;h o dee~ 
of tNat fro. Da'Yla lnth•-r•, Lncorporatec!, to 
Pollard and Ba&by, Incorporated, Truetee, 1a!d 
plat 'belD& recorded in the Clerk's Office, ::l> ... n• 
eery Cc•.art of the Clty of JUc:h1110nd, 'J~:l' .•!.:. ~ 
Plat ~11. 6, pase 91. 

1£11'<0 .a portion ul: tluo s- real Ut '~ ~ ; .,.:,., ... . 
!dvard I. \lallarttdn by de"-d frOCD 'iunk S. l'~;. h\-..:n 
and Jobe-rt c •. Bayllaa, T-ruatect, dated .t.al'ua:y 2 •, 
194'1, and recorded ln the afonuld Clerk' t C:f!tc~: 
on FebtU&~ J, 1947, in ~., .. aocJ.. !.'? tJ\, , • ;;. 

Exo:~pt u above aec !orth the satd E~RD ..• ;;.:: .• itE1S 

.ccnveyed, free hoaa all encWibranc:u; that h~ h.a·J thO! r_l&h:; to 

-convey the aal.d land to the g:rante'!; that d\e grantee ina.ll h~&ve 

quiet poaaeaalon of the aaid land; that he haa dcne n~ act to 

encumbe:r the aa1d lands; and that he vl.ll •x~cute such fu:rther 

•••~:ranees of the aaid l&Dda aa .. y be :requisite. 

Vl'rHESS the followin& tlgaature and aeal: 

.:J~I5't:!!!!!~~f~. ~W~"~h~@~~:_;:::__;<suL) · EdwaW I. llallnacdn 
S'tAT! C. YlJIClliiA ) 

to·wft: 
CITY C. ll~) 

1, ">Jra-lf-, I ~'jt , a lfotuy PubU.c ln and 

for the City afo:reaaid, l.n the State of V1:rg1nla, do c•rtify that 

!DW.\IID 1. WALL!JtST!IJI, vboae - ll signed to the vritlng abo"e 

bearlnc date on the ls~ day of Move=ber, 1969, h4• ~~knvwt~~~ed 

the ••• 

.. 

--------·--·""- -· 
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C• tile fllltlli M • ,_ll _... 'r Dni1 lloehln, 
~ietMt .. ..woll &n ..... lilA" UMb ... 
·~· .................. ..... , ... JIIO'fillaa• 
el a MIUSa IMD•t 1 ef tM a-il el eM Gil7 of 
U..._., ~ ~ 1J, 1tQ, 'MIKMW Wlell &hi 
rtpc, Jri .. 1111 I I M ... Ia ._ .. laid 
•PR' n.lll eillbp, _. eo _.. Ill 1M ....,.n, 
of Dnl• hodlnl, tMocpont .. , &a·t~~t '1oM-..... 
~ tatae A..-., t .. JOQ1fta4, Alta~~GGt ,.,...., 
llodol'k ltnac, U4l ...-t l~, IPd •ccbla 1&td 
•P'~ tr.aa .... auta .. u..,. lMt .....-au, co &ffOI'd 
tbl pcopnq 11aebJ ..,.....,. IDII tbl ~o•-atl thenoa 
fne _. ooaMat.t MOela to .... uae the laid lpul' 
tl'..:ka aacl eidt.qa; tbl locattoo of aaid ll'U'" tncb 
•• atdiqa t.irls ah!Mt oa • plat •de by CMI'l•• H. 
PlHt. Cut1U.ed Cl"'il iitstneer, dat.d May 14, 1924. 
a blue print copy of which ~•• recorded ~ith a ~~ld 
of truat fro. Devil Jrocbera, Incorporated, co 
Pollan and la&by, tncorpo&"atad, TNI :ee, salcl p: ·~r. 
kin& l:"KOnled in the Cled:1s Office, Chancery C.:•1t• 
of the Cit1 of aien.ond, Virsinia, in Plat aoc~ ~. 
!'-'&• 91. 

UINC tho •- property ccmveyed t..l CampbQlt & Assc.:, ·1"·." . 
IDe. by deed fro. Edward 1. v.u .. -~tdn, •Jn~Nrrie4, 
dated love.ber 1, 1969. ~ad recorded November 12, 1969 
in the Clerk' 1 Office. CbaDcex, Court of the City .,, 
UchD:md, Vlqinia, ln DMd loOk 661 C, r::-&• 726. 

Thu eoaveyance 1s aade aubject to restrictions .tnd ease-

eenta of record, if any, to the extent that sa=e may la~fully 

affect the above real eatate. 

This deed b executed pur3uant to resolution• duly d.'\cpt<!d 

at a .eetlng of tb~ director• of Caap~ll & Aasoci3ees. Inc. 

r-.:orded ln the winute book of said corporation, sue~ •I!:Dh.· 

tiona bavtn& not be•n altered, raacinded or =edified. 

SubjKt to the fore&olnc. the said pany of the first 9At't 

cOYen&Dta that it h.l'l the rl&ht to coav.y add lmd to the 

parties of the second put • that it ba. done oo act to aacumber 

tha said t,. .. d; that tha said parties of the aecond par. shall 

have quiet poaseut.on of the said l&nd, free from all e"c:\1111-

branc:u, and that the aaid p&rty of tho! Hut p.ert ··d ll exP.:•!\.1~4 
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.. 
n:c ~'ro· .... tl:~ Qf .. •>'W. vt .. v 

·~ •'*' "'nhlf ...--u ol CM arid l;rr::f •o i.·JJy b4 nq..:La1u. 

~ W ~~-· b W, Chi uf.4 ,."~7 ot t.lw f1nc p.ll'C b.u 

~ _..... U. eoc,_-. ._. to M bon'll!llto Slikofikd 1,f 1u 

' maUDe _.. ltl dlal'J at.t•n•d 1u! ta bo honunto dUuci ~ 
· tu IMnta'J. 
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Date of Deed: 

Grantor: 

Grantee: 

DEED OF BARGAIN AND S:,LE 

\(arch 2J, 1q81 

ROBERT l. F'lSCHER and CATHERINE 1::. F1:','' 1 "~. 
hts wtfe 

LIMITED PARTNERSHIP, 
·saw ASSOCIATES/. a Virginia limited parlth!r;hq.-. 

For Ten Dollars ($10.00) and other V"Jlll~hl<? ~·'nsi-t.:>r"'-

tion, the receipt ot which is hereby acknowl.ed<iO:C, ':.~:.: Gt3:1t.::::-

hereby grants and conveys subject to such matte~·" .1s ar.;• s~t · · 

out herein with GENERAL WARRANTY and ENGLISH COVC:N.\NrS untr..l the 

Grantee, the real estate described en Sch~dul~ A. a cop~ o: w~:~; 

is attached hereto. 

This conveyance is made subject to such conditions, 

restrictions and easements of record as may legally affect the 

real estate her~by conveyed. 

Words of any gender used in this instrument shall be 

held to include any other gender, and words in the singular ~h~!l 

be held to include the plural when the sense requires. 

WITNESS the following s i.goat: 1.lres -lro.cl :;e., ls. 

STATE OF VIRGINIA 
~ 

CITY/COUNTY OP' ~ •t J, ,.,., .... t/. , to-wit: 

(SEAL) 

The foregoing instrument was ackno~leJqed before rn~ 

this '21"'-J., day of /ViA<:. J... 

Catherine ~- Ftsch.er, hiS Yile. 

H}"' CORI!lllSSiOn expires: f"L/i '/ f / 

The Grantee'• address: 
c/o Hr. J. Gordon Wimmer 
2307 Greenbrier Drive 
Charlottesville. VA 22901 
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SCHEDULE "A" 

ALL those certain lots, piece:. or parcels of l.:&nd, i:·•''~ ..111: •l\!t:~~ :r: tho! ·: · 
of Richmond, Virginia, on the easter':' tine ot ~iHr:r:al ·"'~nu·: b~~·""'"-'" P:.t:•.:· 
Avenue and Norfolk Str~.;et, with improvements tho.:rt!on, ;.,r:.~·"'n a.n.:! ·:I.:!SL~r:.J :,_-·; 

as Nos. 1719 and 1721 Summit Avenue, and all ri~hts, wa~·:S and :tpp•lrr.~n-ln-·~­
to the same belonging or in any wise appertaining, and bounded anc' dt:o;cr·; • .• ,·.; 
as follows, to-wit: 

BEGINNING at a puint on the eastern Hne of Summit Avl:!nu ... dtstant two 1-t·J:'.(!~,,,. 
thirty-three and eighty-five hundredths (2JJ.SS> feet north of the inter-;;ct::t::• 
of the eastem llne of Summit Avenue with the not'thern lin~ of Norfol!< Stre·~: 
(which point of beginning is opposite the center of a party wall forth,. us·~ 
of the pt'emises No. 1719 Summit Avenue and the propo!rty adjotning on the :;.:·.·. 
known as No. 1717 Summit Avenue) and from said putnt or beginning r•Jnntn.~ 
northwardly along and fronting on the ~astern ltne .>f Summit Avenue and .; 
distance of forty-eight and ninety-four hundredtns c.:l3.9''' feet. m.:r~o• "r ;._.., .. 
(which point ts opposite the center c:f a party wall for rhe use oi the pre::-····"· 
known as 1721 Summit Av.enue and the pro~~rty adJotning immedtarely on tht• 
north known as 1723 Summit Ave!'luel and from said fr .. mt r•mninc b.1ck Nst· ... ·l'"' 

bet'W'een pat'allel lines. and passing thr.:~~:~h th,. t'PntPr •:-f ~~.Hr.! i-'~:·ty ·=.:~!h .. ! .-.-:·.· 

said a distance of one hundred forty-two a:l:l t··n hundrtdtn .. 1 1.::!.10' · ft•c:. 
more or less, to the property now ..,r foJrmtrly .·.•n<.!\.! by ().~vt:> Br.;.thl.'n. !n.:,· 
porated, on whlch are iocated spur trac:Cs an•J ·;~~..hn~,; • .:·JnHrui;tct! .1nd ... ,· · 
undf:~· the provisions of a certain ordinan.:t> •Jf t~~ C.J•J'h.:ll .Jf tht> >:t::: <. 
Richmond, approved july 17, 1923, tllgether •.r1th the r:,;,ht. privd~·~<! o.~rHI , .. ,,. ·· 
to use ln common the said spur tracks and sidtngs, and ,.; '!luch of th\' t)r.·;· '! •• 
ol Davts Brother ... Incorporated tn tile bll)ci.: bour1ded by Patt.:'l A'lenul.', ~~~~ 
Boulevard, Altamont Avenue, N .... :.,l:C Street, .u;J 5 ;.nrntt Av.!.u.e, ""11 .Jbt:tn:• · 
sald spur tracks and sidings as may be ne~:esliary '" cS!'f..,rd th'! po;•cny ht!r:~ .... 
COnVeyed and the improvem~ntS th~reor. ft't:O: ol!'l·i ,;:.~~·;·•:,t~'.l: .ll:I.:I'S;:O !.,, .JO\! ,,.,,• 
of the said spur tracks and sidtngs; the l.:~catton of Sdtd spur tracks dnd :; :•.! .:1> 
being sho'W'n on ·a plat made by Charles H. Fleet, Certified Civtl Engine• •• :JJ t·.· 
May 2,. 192,, a blue print copy of which was rec9rded with a deed of truo;: 
from Davts Br:.thers, Incorporated, to Pollar.:J 'and 8c1~by, Incorpora~c:d. rru .. t·!·'. 
said plat being recorded in the Clerk's Ofrice, Chancery C'out't or rh~ C:ty of 
Richmond, Virgtnta.. in Plat Book 6, page 91. 

BEING the same real estate conveyed to Robert L. Ftscher and Catherine ~:. 
Fhcher, as tenants by th,. entir'!ty wilh the right of survivorship .n .tt com~-~· 
l&'W', by deed from Campbell & Associates, l'lc., 1 Vtr'linta .:orpor ,q·::, ·!.•~·: 
Jun.! 29, 1972. filed for record june JO. 1':)72, .:tu:C'o; Jlfu:e. Ch<l,.,· .. r:. ,_,:.,,: 
of Richmond, Vtrginia in. Deed Book 667-B. P".~·! t::!!.. 

========================~==========-=-=== 
VIRGINIA: IN THE CLERX.'S OFFICE Of THE CIRCUIT COURT Of T!!E C'IT"r or-

RJCH!dOND, DIVISION I. 1'u • -....... • • ... 
• • · ·~ • -7 ~•c. ~8·!4 l 

1'111> dc-rd w;ao p~wnl~u • .Jr.t..!. w:!h :~~-l"t:rH': . .: ... ,,. mne ._.r11•bml"!o.;•l :. , '· .•.. : . ,, 

--··-·------·--· 
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THIS DEED, made this 30th day of 1-f.arch, 1984, betv:een s & w 

ASSOCIATES, a Virginia Limited Partnership, hereinafter designated ''Grantor', 

and D & J ASSOCIATES, a Virginia General Partnership, hereinafter designated 

"Grantee"; 

WITNESSETH: 

That for and in consideration of the sum of Ten tollars '($10. 00) to 

Grantor in hand paid, and other good and valuable consideration, the receipt 

whereof is hereby acknowledged, the Grantor does hereby grant and convey, 

WI'IH GENERAL WARRANlY AND ENGLISH aJVENANI'S OF 1TTI..E 1 unto the· Crantee 
1 

the 

following. described property: 

ALL of those certain lots, pieces or parcels of land, lying 
and being in the City of Riclm:md, Virginia, on the eastem 
line of Sumni.t Avenue between Patton Avenue and Norfolk Street, 
with improvements thereon, known and designated as Nos. 1719 
and 1721 St.mnit Averrue, and all rights, ways and appurtenances 
to the sanE belonging or in any wise apperta:ini.ng, and bounded 
and described as follows 1 to-wit: 

BEGINNJl:C at a point on the eastern line o£ Stimrl.t Avenue distant 
two hundred thirty-three and eighty-five hundredths (233. 85) feet 
north of the intersection of the eastern line of Sumnit Avenue 
with the northern line of Norfolk Street ("t<bich point of begim.-

. ing is opposite the center of a party wall for the use of the · 
premises No. 1719 Stmnit Avenue and the property adjoinillg on the 
south known as No. 1717 Sumd.t Avenue) and from said point of 
beginning running northwardly along and fronting on the eastern 
line of Sumni.t Avenue a distance of forty-eight and ninety-four 
hundredths (48. 94') feet, mre or less, (mich point is opposite 

. the center of a party wall for the use of the premises ~ as 
1721 St.mmi.t Averrue and the property adjoining :imnediately on the 
north knom as 1723 Stmmit Avenue) and from said front running 
back eastwardly beoveen parallel lines and passing through the 
center of said party. -walls aforesaid a distance of one hundred 
forty-0\0 and ten h..mdredths (142.10') feet, IIDre or less, to 
the property now or fm:merly owned by Davis Brothers, Incorporated, 
on mich are located spur tracks and sid:ings I constructed and 
operated under the provisions of a certain ordinance of the 
Council of the City of Riclm:nd, approved July 17, 1923, together 
with the right, pri•lilege and easei!Elt to use in conm:m the said 
spur tracks and sidings, and so much of t..l,.e property of Davis 
Brothers. Incorporated, in the block bounded by Patton Avenue, 
the Eoulevard,. Alta:nDtlt Avenue, Norfolk Street, and Surmit Avenue, 
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BOOK 2 PAGE 254 
and abutting said spur tracks and sidings as may be necessc:- J 

to afford the property hereby conveyed and the improvarents · 
the:ceon free and convenient access to and use of the said 
spur tracks and sidings; the location of said spur tracks ;:.c 
sidings being shown on a plat made by Charles H. Fleet, 
Certified Civil Engineers, dated 1-f.ay 24, 1924, a blue prir.::: 
copy of which was recorded with a deed of trust from Davis 
Brothers, Incorporated, to Pollard and Bagby, Incorporated. 
Trustee, said plat being recorded in the Clerk's Office, 
Circuit Cou:i:t, City of Richn:ond, Division I, Virginia, in 
Plat Book 6 , page 91. 

The property hereby conveyed is further described on a pla:: 
by Harv-ey L. Parks, Inc., dated March 27, 1984, and entitle-.::. 
"Improverents on No. 1719 & 1721 Stmmit Avenue, City of 
Riclmond, Virginia," a copy of mich is attached hereto a:nC. 
recorded herewith. 

BEING the.sarne real estate conveyed to S & W Associates, a 
Limited Partnership, by deed from Robert L. Fischer and 
Catherine E. Fischer, his vrl.fe, dated March 23, 1981, recc=-:..ed 
April 2, 1981, in the Clerk's Office, Circuit Court, City c:= 
Riclmond, Division I, Virginia, in Deed Book 780, page 153. 

This conveyance is made subject to restrictions, easanents and 

agreements of record, if any, msofar as the sama may lawfully apply -=o said 

land. 

'Wll'NESS the following signatures and seals: 

STATE OF VIRGINIA 

CITY/COI.JNrY OF {7//y.:~;:-ul 1 .f; . 

S & W ASSOCIATES, a Virginia Limit~ 

/)~ship ) ( 

By (J}~& kL-6.-~ / 

J~)Gor YTimrer/?General Partoe:r .. ~ f' - . . 
By ·X-?/V·/~n . .-n-7_,.~.·L 

W. W. ·sinmers, r. , General farr:=er 

, to-wit: 

(SEAL) 

(SEAL) 

The foregoing mstl:l.llmtlt was adcncwledged before tre this-~ . .:.. .. ~"'Y 

L.-J , L' 
of 1//a.J(!..- , 1984, by J. C-ordon Winmer. General Partner, on :e.."-lal= of 

I 
S & W Associates, a Vircnnia Limited PartnershiD. o-- ..,..-, 

My comni.ssion e.~ires: ( .-[t.L 1 I 17 t' t;;:-
·--- ) ? ~ /--' /. 
~-·~ L/1.. A,.L,:. ... , .. , 

. , ·'- Notary Public / 
/ / 

I / 



s:rATE OF VIRGINIA, 

CITY/CDUNI'Y OF ~laf'.,/i;.:'Jd~tn' to-wit: 

'Ihe foregoing instruiiEnt was acknowledged before Ire this 

BOOK 2 PAGE 255 

3/ eay 
, 1984,. by W. W. Si.IIImrs, Jr., General Partner, oc. behalf 

of S & W Associates, a Virginia lJm:i.ted Partnership. 
,... ,.....__, 

. My comnission expires: ----'---~..;;./___..""_-_.._~"_· _________ ___: 

Notary Public 

! .. 
; 
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VIRGINIA; Dl THE CLERK'S. OFFICE OF THE CIRCUIT COURT OF THE CITY OF 
RlCH.,lOND. . . · . !ax Imposed b7 Sec. 58-54 .. a 

C.Ode of Va... bas be.eJl· :ca.icL 
This deed was presented, and, with the Certificate annex~a, a.amilted to record on 

_____ A_P_R~1_3_1_98_4 ___ at /t:J": 4L$ o'clock_---=-..ttf~ 

Clerk's Fe~ /Z 00 
Transfer F~ -I- ~c 
SrateTax JtfO-"() 

~ City Tax -laO, CJ() 
~ Grantor's T lX /.20 ·"g 
tJ · Total :37.:3-oa_ 

Teste; 
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1'6Jll~ 

/.Se•n·y4~•.:-KI" 8~D~K 
.Ni.t. / 7 .;e .3 

I I· I 

I I I 

• • f t • ••• fl !" • ~ ·•• t • 1 • • t • I 

• •' ,.. t··•· r·poef c~t 1'')11 •f10•11C!1•" 

~ ~ •• t•"lt"'''"'l '..S "'",. .-1 
'" t1 u u .,.,,_., IIDOd harard ., ... 

Harvov L. Parks 
C.UI. 

/A4P.-f"OV4M.I!'...V.o" t::UV /V~/7-'!!J ,_,.?A!/ 

.SVNfhf/T- A V.£NV4 HARVEY· L. PARKS, INC • 
? 4607 W. HUNDRED RD. C/rY t:I.P" .RI'CH.IVIONO, Vl'oif'G/N/A. 

-~ 

~-) r 
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~irginin: 

~n tip~ <!Iirruit <lraurt af _tly~ <lritll af ~irlymanb, Jlaqn ~nrslpdl <lraurts ~uilbing 

D&J ASSOCIATES Plaintiff 

v. HN-1135 

PYRAMID DEVELOPMENT, L.L.C. Defendant 

OPINION AND ORDER 

The parties appeared for trial on the Plaintiff D&J 

Associates' Bill of Complaint seeking injunctive relief from 

Defendant Pyramid Development, L.L.C.'s preventing plaintiff's 

access to the -back of plaintiff's building known as 1719-1721 

Summit Avenue in the City of Richmond by delivery vehicles and 

evidence was presented and argument was heard. 

A deed dated March 30, 1984 grants plaintiff property 

mentioned above and "all rights and ways" to spur tracks which 

existed behind the building. The tracks were taken out of service 

sometime in the mid 1970s according to the testimony on direct 

examination of two witnesses, one testifying for plaintiff and the 

other for defendant. Both parties agree that the deed is valid and 

was properly recorded with a grant of an easement. Relevant to the 

easement, the deed also grants: 
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"the right, privilege and easement to use in common the 
said spur tracks and sidings, and so much of the property 
of Davis Brothers, Incorporated, in the block bounded by 
Patton Avenue, the Boulevard, Altamont Avenue, Norfolk 
Street, and Summit Avenue, and abutting said spur tracks 
and sidings as may be necessary to afford the property 
hereby conveyed and the improvements thereon free and 
convenient access to and use of the said spur tracks and 
sidings . . . . " 

The parties agree that the easement as described in the above 

paragraph was properly conveyed to plaintiff. 

Plaintiff subsequently used the way, over which the spur 

tracks existed, to access the old railroad sidings to load and 

unload delivery vehicles ranging from vans to 18 wheelers in the 

course of his business. Plaintiff also used the area for parking 

the private vehicles of its employees during work hours. Plaintiff 

never had a problem with the former owners of· tne way except for 

one incident where the former owner told plaintiff to remove the 

private vehicles from the way. Plaintiff refused claiming the 

right to park and nothing further came of it. The-former owners, 

for whatever reason, ·never complained again and plaintiff continued 

its regular use of the way. 

Thereafter, defendant bought the property over which the way 

runs. By letter in 1999, defendant told plaintiff that access to 

the building would be blocked unless plaintiff helped pay for 

improvements to the property. Plaintiff refused and commenced this 

2 
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suit. Defendant then errected a fence to prevent access from one 

direction and placed barriers which made access to plaintiff's 

loading dock difficult. 

The only issue is whether plaintiff can continue his use the 

way to access the building in the manner employed throughout its 

ownership. The court finds that it can. 

In Strickland v. Barnes, 209 Va. 438 {1968), the issue was 

whether a deed which granted an easement to access a future 

railroad siding allowed access by motor vehicle prior to the 

siding's construction. The language of the deed granted title 

subject to easements and restrictions shown on a plat. See 

Strickland, 209 Va. 438. The plat showed a 25 foot strip of land 

where it was written, "Reserved for future R. R. S·iding." See 209 

Va. at 441. The Court stated defendants' version of the issue, 

"[I)f [defendant] conveyed to [plaintiff] any easement across the 

25-foot strip, he .conveyed only an easement to use the strip for a 

railroad siding after a siding had been constructed. This presents 

the crucial question in this case: What easement or right of way 

across the 25-foot strip was intended by the words 'Reserved for 

future R.R. Siding'?" 209 va. at 442. Agreeing with the trial 

court that the language of the conveyance was ambiguous, the Court 

condoned the use of parol evidence and affirmed the finding that 

3 
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the grant encompassed the use of motor vehicles. See 209 Va. 438. 

The language in the grant in this case is equally ambiguous 

and so the court finds it appropriate to employ parol evidence in 

determining whether trucks and other vehicles used by plaintiff are 

within the scope of the conveyance. Here, an easement for the use 

of tracks was granted and continued for years after the tracks were 

taken out of service. Plaintiff regularly used the way for the 

loading and unloading of trucks, vans and other vehicles from its 

building in the course of business. 

When parking was questioned by the grantor, plaintiff asserted 

that the deed granted it the right to use the· way in a reasonable 

manner for the purpose of conducting its business. Plaintiff also 

asserted that using the way to temporarily park while working. was 

a part of such reasonable use. 

Plaintiff brought as witnesses numerous o~hers who used the 

way in the same manner as plaintiff. They also have been contacted 

· by the new owner and each was dealing with the situation in 

different ways. 

The court finds that the easement granted to plaintiff by the 

1984. deed includes the use of the way to access plaintiff's 

building in a reasonable manner in the ordinary course of 

plaintiff's business. This result is also supported ·under a 

4 
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related theory as described in Wagoner v. Coal Corporation, 199 Va. 

741 (1958). 

In Wagoner, the Court held: 

[W]here a right of way is granted or reserved it may be 
used for any purpose to which the land accommodated 
thereby may reasonably be devoted unl.ess the grant or 
reservation specifically limits the use, and the 
beneficiary of the right is not restricted to the type of 
vehicles or mode of travel existing at the time the 
easement was created, but he may use the way for any 
vehicle which his reasonable needs may require in the 
development of his estate. 

199 Va .. at 744. There, defendants changed their coal distribution 

method from wagon to trucks as technology advanced. See Wagoner, 

199 Va. 741. The Court explained: 

The easement created by the .plaintiff's predecessor was 
a road to be used for hauling. It was described as a 
wagon haul road, not as a limitation on th~ method but to 
emphasize its purpose, the wagon being the most efficient 
vehicle for hauling known in that community at the time 
of the grant. Hauling by truck, the modern substitute for 
the wagon, did not violate the terms of the easement. 

199 Va. at 744-45. 

Likewise in this case, the more modern use of. motor vehicles 

to access plaintiff's building instead of the spur tracks does not 

violate the terms of the easement at issue. The easement Was 

granted to allow the plaintiff to load and unload delivery vehicles 

in the back of the building. Such regular, reasonable and open use 

of the vehicles is encompassed in the language of the easement. 

5 
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Therefore, plaintiff's request for injunctive relief is granted. 

It is, therefore, ORDERED, that defendant Pyramid Development, 

L.L.C. is hereby enjoined from impeding plaintiff D&J Associates, 

its tenants, tenant's agents, employees, customers, or common 

carriers doing business with the same access to the back of the 

property known as 1719-1721 Summit Avenue between Patton Avenue and 

Norfolk Street through the way described in the 1984 deed from S&W 

Associates to D&J Associates. 

Defendant's objections are noted. Signatures of the parties 

are waived pursuant to Rule 1:13. And nothing further to be done 

herein, this suit is ORDERED to be stricken from the docket and 

filed among the ended causes. 

Copies of this order were this day mai,led to counsel of 

record. 

ENTER 

6 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF RICHMONb--:--7-· --·-· •· ·--. 
John Marshall Courts Building ~--:~ -~--:-~ · .. :·~ ,:·-: ·· ·· · 

I -._ . .;:_._:,_ ... _.:_ __ ~ .... · .. _; ·-· ...... 
! 

D&J ASSOCIATES, 

Plaintiff, 

v. 

PYRAMID DEVELOPMENT, LLC, 

Defendant. 

MOTION FOR CLARIFICATION OF ORDER 

Comes now the defendant, Pyramid Development, LLC, by counsel, and 

respectfully moves the Court for entry of a further order clarifying the Opinion 

and Order entered in this case on· August 4, 2000, and, in support thereof 

states as follows: 

1. The above-captioned matter was heard before the Court on 

August 3, 2000. At that time, various witnesses testified as to the historic uses 

of the easement area in question as well as to the terms and extent of the 

easement originally granted. 

2. Pursuant to the terms of a certain Opinion and Order dated 

August 4, 2000, the Court ordered as follows: "that defendant Pyramid 

Development, LLC, is hereby enjoined from impeding plaintiff D&J Associates, 

its tenants, tenant's agents, employees, customers, or common carriers doing 

business with the same access· to the back of the property known as 1719-
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1721 Summit Avenue between Patton Avenue and Norfolk Street through the 

way described in the 1984 deed from S&vi Associates to D&J Associates." 

3. Since the date of entry of the Opinion and Order, counsel for the 

plaintiff has asserted that the Court's opinion is dispositive of the rights of the 

· plaintiff and its employees and others to park in the easement area without 

limitation. Defendant reasonably believes that the rights and privileges 

. intended to be granted by the Court relate to the right of ac=ess to the rP.ar of 

the premises for purposes of loading and unloading of materials and the like. 

4. In order to avoid additional litigation and disputes between the 

parties, it is respectfully requested that the Court provide clarification to the 

parties as to the intent and extent of the relief granted by the Court. 

WHEREFORE, the premises considered, the defendant, Pyramid 

Development, LLC, respectfully moves the Court for entry of~ appropriate 

order further clarifyiz:1g the intent and purpose of the injunction granted by the 

Court in this matter. 

c~~ 
Thompson & McMullan, PC 
100 Shockoe Slip, 3rd Floor 
Richmond, Virginia 23219 
(804) 649-7545 
Fax: (804) 780-1813 

PYRAMID DEVELOPMENT, LLC 

By :::ounseJ 

2 
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CERTIFICATE OF MAILING 

I hereby certify that a true and exact copy of the foregoing Motion for 
Clarification of Order was mailed first class, postage prepaid, to: 

James C. Cosby, Esquire 
Cantor Arkema & Edmonds 
823 East Main Street 
Post Office Box 561 
Richmond, Virginia 23218-0561 

on August 15, 2000. 
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VIRGIN I A: 

!J.'i THE CIRCUIT COURT OF THE CITY OF RICHl'r'IOND 
JOHN i.Yl~H.ALL COURTS BUILDL.'iG 

D&J ASSOCL~TES 

Plaintiff, 

v. 

PYR~vHD DEVELOPIVIENT, LLC 

) 
) 
) 
) 
) 
) 
) 
) 

Chancery No. 1135-3 

PLAINTIFF'S REPLY TO DEFENDANT'S 
MOTION FOR CLARIFICATION OF ORDER 

A. Introduction 

There is no reasonable basis for Pyramid's argument that the Court intended to restrict 

D&J' s easement to access to the rear of its building "for purposes of loading and unloading" 

only, to the exclusion of the other permitted uses supported by the evid~nce and recognized in 

the Court's order. The right to park vehicles in a manner consistent with and incidental to the 

reasonable business purposes of the plaintiff, its tenant, agents, employees, and customers, as 

well as common carriers, is an equally reasonable use of the easement. Such rights are supported 

by the Court's ruling and is also proper given the record before the Court. Were there any 

question on this point, it should be resolved in the Plaintiff's favor. 

B. The Court's ruling. 

D&J' s interpretaton is supported by the Court's findings. The Court stated the issue as 

"whether plaintiff can continue his use of the way to access the building in the manner employed 

throu2'hout irs o\¥llership. Tne co~ finds that it can." P. 3. In making this ruling, the Court had 

already tbund that such historical 11ses speci.ficallv included parking. 
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The Court had found thaJ not only did the Plaintiff use the property "to load and unload 

delivery vehicles," but that "Plaintiff also used the area for oarking the orivate vehicles of its 

emolovees durinsz work hours." P. 2. (emphasis added). In fact, the Court had also found that 

the Plaintiff defended and continued such use after the fanner property owner objected, and that 

the owner never complained again. Id. 

The Court also recognized the Plaintiffs assertion that athe deed granted it the right to 

use the way in a reasonable manner for the purpose of conducting its business," and that "using 

the way to 'temporarily park while working was a part of such reasonable use." P. 4. (The Bill of 

Complaint also asserted parking as a reasonable use for the easement). Having already found 

that the Plaintiff could continue to use the way to access the building "in the manner employed 

throughout," the Court then found that the easement granted the plaintiff "the use of t~e way to 

access plaintiffs building in a reasonable manner in the ordinary course of the pla~tifrs 

business." Id. The last page of the Court's ruling enjoined Pyramid fi:om impeding not only the 

use by common carriers of the property subject to the easement, but also the use by "D&J 

Associates, its tenants, tenant's agents, employees," and "customers" the "same" access to the 

property. As the Court had found, such uses included parking. Indeed, access would be of no 

value if it did allow such persons the right to park in connection with their legitimate business. 

Pyramid does not explain how the Court, having found that the consistent prior use of the 

easement included the parking of employee's vehicles during work hours, and that the Plaintiff 

could continue his use of the way "in the manner employed throughout," at the same time meant 

to exclude such parking in the future as "unreasonable." Nor does Pyramid explain how the 

parking of a privately owned vehicle of a customer, employee, or invitee is unreasonable, when 

the parking of tractor trailers, vans, and delivery cars throughout the day is not. 
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C. Discussion 

The ·supreme Court in Strickland did not exclude parking when it recognized the 

plaintiffs' easement for access to their properties by motor vehicle. The Court _stated that :'the 

language of the deed and the construction placed thereon and acted upon by the grantees and 

acquiesced in by the grantor for many years must detennine the rights of the parties of this suit." 

209 Va. at 444, quoting Hostetter v. Hutchines, 119 Va. 131, 134 (1916). Here, such acquiesced 

uses included parking. Nor did the Court in Waeoner exclude parking where incidental to the use 

of the easement As this Court recognized, Wagoner afftrmed that a right of way "may be used 

for any purpose to which the land accomodated thereby may reasonably be devoted unless the 

grant or reservation specifically limits the use." 

Parking in the manner discussed above is a historical and reasonable use of the easement. 

There is also no reservation against such parking in D&J' s deed, and this Court should not 

impose such a restriction given the record in this case. It bears. repeating th~t Mr. Wilcox, called 
' . 

by Pyramid, agreed that since 1969 the easement was used for parking, which was among the 

uses enjoyed by adjoining property owners such as D&J. Both Pyramid's grantor, and Pyramid 

itself, have referred to the property as a "parking area." Accordingly, the Court's ruling· 

concluded by stating that Pyramid is enjoined from impeding not only common carriers, but 

"D&J Associates, its tenants, tenant's agents, employees" and "customers" with the ~ access 

to the property. As many of these parties will continue to have to park in connection with their 

access to the building, for reasons other than "loading and unloading," a restriction against such 

incidental parking as Pyramid seeks is inconsistent with the Court's ruling and the case law and 

the record on which it is based. 
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Pyramid has also mischar~cterized D&J' s position. D&J has not asserted that its rights to 

park are "without limitation." As D&J represented to this Court, its rights of parking are those 

set forth above. For instance, D&J has not asserted that is has the right to run a vehicle repair 

operation in the easement, or to park vehicles for salvage, to store vehicles, or to park them in a 

manner that would wrongfully infringe on the easement rights of others, such as blocking access 

through the way in the manner that Pyramid has, or in the words of Wagoner, to park vehicles in 

"a manner other than any purpose to which the land accommodated therein may reasonably be 

devoted." This is because such uses are not consistent with the prior uses established by parol 

evidence, or they are unreasonable given the uses of the land accomodated. 

The insincerity of Pyramid's position is exposed by the steps it has ~en since the 

Court's ruling, which violate even those portions of the Court's ruling that it has no quarrel with. 

For instance, Pyramid has proceeded to divide the common use area into parking spaces that will 

restrict access to the rear ofD&J's property, including by blocking lar~e t:rl.!Cks attempting to 

enter through the gate in the fence it has erected. The positioning of the fence, given the parking 

spaces that will apparently be assigned, will block access for larger vehicles to make deliveries to 

the rear ofD&J's building, frustrating the needs ofD&J's tenant, Radac, Inc. ("Radac"). 

Pyramid continues to post signage restricting access to all but its own invitees or liscensees and 

threatening to tow violators. The fence bears a sign stating, "Private Parking, Pyramid 

Development Authorized Parking Only, Towing Enforced." Such threatened action cannot co­

exist with D&J' s rights to allow its customers and invitees to access the property as the Court has 

ruled. 
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D. Other Issues 

Should any modification to the Court's ruling be made, it should be an express 

denial of the restriction Pyramid proposes. Further, the record would support a 

modification that would award D&J its proven damages. A court of equity will do 

"complete justice between the parties, enforcing if necessary, legal rights and applying 

legal remedies to accomplish that end." Was key v. Lewis, 224 V a. 206, 213 ( 1982). The 

Virginia Supreme Court confumed an aggrieved party's entitlement to quantifiable 

compensatory damages for deprivation of easement rights. Dillou!Zhan v. Hall, 225 Va. 

1, 3-4 (1988). As held in a recent circuit court decision, "although the Plaintiff is entitled 

to injunctive relief in this case, only compensatory damages will provide complete justice 

between the parties." Westerra Weston. LLC. v. Walker. et al, Circuit Court of Fairfax 

County, Ch. No. 164601, June 2, 2000. Accordingly, D&J is entitled to damages in an 

amount not less than One Thousand One Hundred and 00/100 Dollars ~$1,1.00.00), 

representing the lost rental value of the property as of the date of this trial. The record is 

also sufficient to support such use by prescriptive or adverse use. 

E. Conclusion 

Ally clarification or modification of the Court's order should be limited to confirming the 

parking rights of those parties mentioned in the Court's ruling, consistent with its opinion and the 

above discussion. The Court may also modify its order to award damages in the amount proven 

at trial. 
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James C. Cosby (VSB# 25992) 
Andrew P. Stepanian (VSB# 45020) 
CANTOR, ARKEMA & EDMONDS, P .C. 
First National Bank Building 
823 East Main Street, 15th Floor 
Post Office Box 561 
Richmond, Virginia 23218-0561 
Tel: (804) 644-1400 
Fax: (804) 225-8706 
Counsel for Plaintiff 

D&J ASSOCIATES 

CERTIFICATE OF SERICE 
. r~ 

I hereby certify that on August 21.,10oo, a true copy of the;: foregouig was sent via hand 

delivery, to Christopher Malone, 100 Shockoe Slip, Richmond, Virginia 23219. 

1:\lizm\D&J Associates\Reply.2-Motion for Clarification.doc 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND 

John Marshall Courts Building 
CLERJ< 

SUPREME COURT OF VIRGINIA 

D & J ASSOCIATES, 

Plaintiff, RICHMOND, VIRGINIA 
* 

-vs- * Chancery Number: 
* 1135-3 

PYRAMID DEVELOPMENT, LLC, * 
* 

Defendant. * 
********************************** 

OR\G\NJ\L August 24, 2000 

The complete transcript in the above, heard 

before The Honorable T. J. Markow, Judge. 

j 

·~~ 

=•~ "!J 

RECEIVED & FILED 

CLl.CUIT COU:~T 

AUG 3 1 2000 

Br ....... . 

COOK & WILEY, INC. 
Registered Professional Reporters 

Post Office Box 14582 
Richmond, Virginia 23221 

(804) 359-1984 
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1 APPEARANCES: 

2 
James C. Cosby, Esquire 

3 CANTOR, ARKEMA & EDMONDS 
823 East Main Street 

4 Richmond, Virginia 23219 
Counsel for the Plaintiff 

5 

6 

7 Christopher M. Malone, Esquire 
THOMPSON & McMULLAN, P.C. 

8 100 Shockoe Slip 
Richmond, Virginia 23219 

9 Counsel for the Defendant 

10 

11 

13 

14 

15 
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P R 0 C E E D I N G S: 

THE COURT: All right. Why are we 

here, Mr. Malone? 

MR. MALONE: We're here on my motion. 

THE COURT: I haven't seen your motion. 

When did you file it? 

MR. MALONE: Your Honor, it was filed 

on the 15th, I believe. 

THE COURT: I looked yesterday. I 

didn't see anything. 

MR. MALONE: Your Honor, it was filed. 

I know Counsel received it on that date. 

THE COURT: I got his response, but I 

didn't see anything you filed. Go ahead. 

Tell me what your situation is. 

MR. MALONE: 

unusual motion. 

Well, your Honor, it's an 

It's an unusual case. 

We've asked the Court for some assistance in 

interpreting the Court's order. As the 

Court will recall, this matter was heard on 

August 3rd and 4th. The Court entered a 

written opinion and order that granted 

relief to the plaintiff upon certain terms. 

In reviewing the order, as entered by the 
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Court, the issue as to the extent and nature 

of the parking rights that the Court 

intended to grant to the plaintiffs in this 

case has become a matter of concern to us, 

and we're asking the Court if we couldn't 

please clarify its intent in that regard. 

THE COURT: I don't know how I can 

clarify anything. You're asking for an 

advisory opinion now. 

MR. MALONE: Your Honor, I'm asking the 

Court -- it's in the nature of a motion for 

reconsideration, your Honor. What we're 

concerned about here is that we believe that 

the Court intended in its ruling to order 

that we do nothing to interfere with access 

to the rear of the premises owned by the 

plaintiff for purposes of unloading and 

loading materials. We acknowledge the 

Court's ruling in that regard, and we intend 

to comply with it. 

Beyond that, we're uncertain as to what 

the Court's intention was with respect to 

other uses that may have been intended by 

the Court to be accorded to the plaintiffs 

by its opinion that may relate to unrelated 
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parking of vehicles by its employees or 

others, for purposes other than loading and 

unloading at the rear of the premises. 

It's a matter of real concern to us, 

Judge. As the Court well knows, opinions 

such as this opinion speak to not just 

today, but they speak through history. And 

they speak through history to subsequent 

owners and users of both of these 

properties. 

The Court made reference in its opinion 

to the fact that there had been parking use 

made by the plaintiff. The Court also noted 

the testimony, again, that ~as-before the 

Court. We offered that the prior owners had 

said they contested that right, but that the 

plaintiff was allowed to continue to use it 

for parking purposes associated with its 

use. 

THE COURT: Wasn't allowed to; he just 

did it. 

MR. MALONE: Yes, your Honor, without 

further action by the then owner. Now 

there's a real question in my mind as to 

whether or not any adverse term of 20 years 
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was proved in that regard, but more 

importantly, your Honor, I don't think that 

there was adequate evidence to allow that, 

that right, which we will concede, Y.our 

Honor, based on your opinion, has to be 

granted with respect to the specific use of 

loading and unloading materials and 

equipment, to mature into something more. 

THE COURT: Get practical with me, 

Mr. Malone, and tell me what is it that they 

could do or you think that they might do 

that bother you-all from a practical 

standpoint? 

MR. MALONE: Well, your·Honor, as we 

sit here today, there's dumpsters back 

there; there's trash behind the building. 

And they have told us and told others they 

intend to park their vehicles, of employees 

and others, back there any time they want; 

not only behind their building but in the 

whole area. 

My client has to own this real estate 

and has to pay taxes on it. The City of 

Richmond expects him to continue to maintain 

the property. !f something goes on there 
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improperly, he has to clean it up, and we 

need to understand from the Court what the 

extent of the 'right is that the Court 

granted. 

We believe the Court needs to go back 

to the original grant, the deed, our Exhibit 

Number 6, which says they've got the right 

of ingress and egress. The Court so ruled 

now, from either side of the property to get 

to the rear of their buildings for purposes 

of loading and unloading. We'll concede 

that. 

Beyond that, though, we ought to have 

some economic use of our property, and we 

need the Court's direction. They've got a 

loading dock. We understand; we c~n't block 

the loading dock, and they can get to it. 

But what use can we make of the balance of 

our property? 

They would assert they can park their 

vehicles anywhere behind our building, any 

time they want, for any purpose they want. 

We beli~ve that's an unusual extension of 

the easement, the written easement that was 

of record. 
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Now, the Court has now accepted parole 

evidence and said that original easement was 

ambiguous. I don't know how far the Court 

intends for that easement now to extend. 

And I come quite candidly, your Honor 

would ask the Court to reconsider its 

opinion and ask for a clarification on that 

point, so we know what the parties are to do 

in the future. 

My client takes the Court's rulings 

very seriously and wants to comply with the 

Court's order. He wants not to be back 

before this Court, with eight or nine other 

adjoining land owners having th~s issue 

raised. He wants not to be back before this 

Court with somebody suggesting he's in 

contempt of the Court's order. And I've got 

to tell you, as his counsel, your Honor, I 

can't, upon reviewing the opinion, determine 

what the extent of the parking right granted 

is, other than to say that it's very clear 

to me that they're supposed to be able to 

park in aid of loading and unloading of 

vehicles. I understand that. Beyond that, 

I don't know. 
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And I ask the Court please to help us 

with that, because it•s a very important 

issue in terms of the economic value of this 

property to my client. In terms of the 

future rights of Mr. Cullather and his 

tenants, he has a use there now. That use 

may change in 5 years. And without some 

understanding as to what his future tenants• 

rights may be with respect to parking behind 

the building, other than in aid of loading 

and unloading, we•re going to be back in 

court again. 

There's ample on-the-street parking for 

these people. We need to know what the 

Court's intent is. 

THE COURT: Mr. Cosby? 

MR. COSBY: Judge, thank you. This is 

not an unusual case. It's not an unusual 

case. It's no more unusual than Strickland 

and Hostetter and Wagoner, all of which were 

observed by this Court. If Mr. Malone fears 

some limitless use of the property that is 

subject to the easement -- excuse me -- if 

his client fears that, I say with all due 

respect, his client is ill-advised. 
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This Court, in making its ruling 

followed the same framework as the Supreme 

Court followed in Strickland. And that was 

in finding where the conveyance was 

ambiguous -- and the Court was correct, the 

conveyance is ambiguous -·- then the Court 

looks to two things. It looks at the 

historical uses that have been acquiesced in 

by the owners. The historical uses that 

have been acquiesced in by the owner here, 

by the grantor here, have included parking. 

They have included parking by employees, 

parking by agents in connection with their 

reasonable business purposes ·Of 'the 

property. 

Then we also look at the language that 

this Court quoted in Wagoner,. which says 

that the easement may be used for -- I have 

it in my papers; I have a five-page 

memorandum that really contains all of this. 

But this Court has already quoted Waaoner in 

the language that said, "The easement may be 

used for any reasonable use to which the 

lands will be dedicated." That incidental 

parking consistent with the reasonable 
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business purposes of these invitees, of 

these employees, of the owner himself, will 

continue to be reasonably used. 

THE COURT: 

MR. COSBY: 

·THE COURT: 

Let me ask you this -­

Yes, sir. 

-- the owner, the plaintiff 

here, as I understand the evidence, has had 

the lot platted and spaces for parking 

spaces marked off. 

MR. COSBY: He has planned to do that. 

He has not --

THE COURT: Let's assume he does. He's 

got lines drawn where people are supposed to 

park. And he has gone around· to these other 

owners, and said, you know, I'll -- we 

talked about the deal; I forgot what it was 

now. They would pay so much for the cost of 

paving and so much a month, and they would 

have the right to parking space 103 or 605 

or whatever it may be. 

MR. COSBY: That's right. 

THE COURT: And let's assume that they 

paid for that, and they have their people 

parking in these particular spaces 

MR. COSBY: Uh-huh. 
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THE COURT: -- but one of them doesn't 

come in before one of Mr. Cullather's 

tenants, employees comes in. And this 

employee parks in a place that was reserved 

for somebody else. What does that other guy 

do? What are his rights? 

MR. COSBY: Well, that goes to my next 

point, and that is there are limitations on 

our use of the easement. For instance, we 

can't -- other than some obvious things: We 

can't park an airplane there. 

store vehicles --

We can't 

THE COURT: 

MR. COSBY: 

I'm talking about a car. 

We cannot us~ our easement 

in a manner that would interfere with the 

common uses that are vested in adjoining 

property owners, and we cannot interfere 

with 

THE COURT: Well, can the guy next-door 

have the -- I think there was somebody, 

somebody who testified said, Yeah, he came 

to me, and I said, Okay, I will agree to 

this and I want these four places here, 

whatever the number is. Does that person 

have the right to park in those four places? 
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MR. COSBY: I believe that absent any 

other facts, he does. 

THE COURT: 

MR. COSBY: 

he would. 

THE COURT: 

Absent what? 

Just based on those facts, 

Suppose Mr. Cullather's 

tenant has gotten there first that day? 

MR. COSBY: Whose building is he 

parking behind at this point? 

THE COURT: 

MR. COSBY: 

THE COURT: 

MR. COSBY: 

His. 

Not D & J's? 

Right. 

D & J's invitees and the 

people whose rights are concurrent with the 

Court's rulings·cannot park in a manner that 

will deprive the easement rights of others. 

So he cannot block the access of somebody 

else to his loading dock or --

THE COURT: We're not talking about 

blocking the access of somebody's door. 

We're talking about an employee of a 

tenant's -- Mr. Cullather's tenants' 

business. 

He's got to park somewhere. He's going 

to be there all day; comes in at 
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8:00 o'clock in morning; going to leave at 

5: 0 0 . 

MR. COSBY: That's correct. 

THE. COURT: All right. Can he park 

behind some other landowner's building? Not 

where -- I mean some of them, as I recall 

didn't have loading docks back there. 

MR. COSBY: Some do, and some don~t; 

that's correct. 

THE COURT: So this is one with no 

loading dock. This is just a vacant place 

that day.· Can he just pull in there and 

park for the day? 

MR .. COSBY: As long as it aoes not 

infringe on any other easement rights, he 

can. 

THE COURT: Well, it's clearly going to 

infringe on somebody. 

MR. COSBY: 

THE COURT: 

Well, ,then he can't-­

No two bodies can occupy 

the same space at the same time, so another 

car can't park there. So what happens? 

MR. COSBY: Well, he going to have to 

move to allow for the fair use of that space 

consistent with that person's right to use 
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•• 

it. If he has arranged for a private 

agr~ement with Pyramid to have exclusive use 

of that space, then I do not -- then I do 

not prevent it, and it, it -- parking there 

would not be seen as reasonable and 

consistent use of the parking that we have 

enjoyed consistently throughout. Then, no, 

I don't think we can take that person's 

space. 

THE COURT: Tell me what you contend 

is, under the order, the right of D & J's 

tenants with regard to parking or other, 

what do you call them, invitees? 

MR. COSBY: Invitees, employees, and 

people like that. I think that the proper 

reading of the Court's ruling in this case 

is that our easement includes parking 

consistent with prior use and reasonable 

uses. 

THE COURT: Tell me what that means. 

Let's talk about .what that means. 

MR. COSBY: The test of -- well, you 

know, what is, what is clearly permitted and 

what is clearly not permitted, the test 

there is the historical uses of the easement 
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by the plaintiff in question. 

never tried --

Here we have 

THE COURT: That ~eans we've got to try 

this case over every time there's a problem. 

MR. COSBY: Well, you could say that 

about every single injunction case. 

THE COURT: 

the opinion. 

No, we can write that into 

MR. COSBY: Write what? 

THE COURT: We can revise the opinion 

in a way that says what the rights are. And 

we should do that, I would think. 

MR. COSBY: Well, this Court has 

already properly ruled that D· & 'J continues 

to have an easement with the same access to 

the property in a reasonable matter- that 

includes the rights to park private 

vehicles. 

The Court mentioned in two places that 

it was finding that the plaintiff continues 

to have the same use of the easement. On 

page 3 and on page 5, it found that. The 

Court had already found in three places 

THE COURT: I know what I found, 

Mr. Cosby. I'm trying to get practical with 
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you. 

MR. COSBY: Yes, sir. 

THE COURT: Your people and 

Mr. Malone's have got to live with it. 

MR. COSBY: That's right. 

THE COURT: You and I and Mr. Malone 

have the luxury of being able to argue 

intellectually about all these things, but 

one of these days you'll go back to doing 

something else. Malone will go back 

somewhere else, and I'll go another place, 

but they're left to live with it. So we've 

got to make it as easy as possible for them 

to deal with. 

MR. COSBY: And I agree with that, and 

our client would be well-advised, I can 

assure you or advised to the best of our 

ability. Let me make sure the record is 

clear, though, as to what the conditions are 

out there right now. There is not trash 

behind our space. You know what's behind 

our space? As of yesterday morning, you 

remember the Jersey walls, the concrete 

barriers that were supposedly protecting 

paving; well, the paving has now been 

-319-

17 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

completed. Now there are nine of them that 

have been collected, and guess where they're 

stored?· Right at the rear of our property. 

THE COURT: What's that got to do with 

what we're talking about today? 

MR. COSBY: Because he has represented 

that we have collected trash --

THE COURT: Please. You-all do that on 

a show cause. Right now, all I want to know 

is how are your clients, both of them, going 

to live under this order? And if it's not 

clear, then we need to make it clear. 

MR. COSBY: Well~ I think if any 

THE COVRT: And I'm ~rying,to find out 

from you what it is your client contends 

they have a right to do --

MR. COSBY: We have a right --

THE COURT: historically? 

MR. COSBY: Yes, sir. 

THE COURT: And when you say parking, 

that's a broad term. You go downtown and 

run into the 7-Eleven, you park while you go 

in and get a Slurpy, but it's also when you 

go into the parking deck where you work, you 

park there for the day. Both are parking. 
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?llR. COSBY: Judge, I don•t own an 

ease'ment. 

THE COURT: What are we talking about 

here as parking? 

MR. COSBY: What we're talking about 

here is simply the same parking that has 

been exercised up to this date. Let me 

define that: That is parking that is 

incidental to the reasonable business 

purposes of this owner, his agents, his 

employees. 

THE COURT: That means nothing. Does 

it mean all day parking? 

MR. COSBY: It does. 

THE COURT: It means more than just 

parking there for the purpose of running in 

picking up something and coming out? 

MR. COSBY: Well, it does, because what 

their burden is, they have to show that any 

parking other than in connection with 

loading and unloading of goods is a more 

unreasonable use of the easement than 

otherwise. 

There is nothing more unreasonable 

about a privately-owned vehicle sitting in 
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the same space where a common carrier, an 

18-wheel truck, would be pulling in and out 

of all day. 

THE COURT: So the place they could 

park would. be right behind the loading dock 

and nowhere else? 

MR. COSBY: I believe that's correct. 

I believe that's correct. Regarding 

parking, I believe that's true. There's no 

doubt about the extent of that parking. 

THE COURT: And you don't contend that 

the parking right is broader than that? 

MR. COSBY: 

THE COURT: 

Well, I -- not necessarily. 

It's important·that we draw 

these distinctions, Mr. Cosby, because I can 

assure you these people are going to be 

back, and I don't want them to have to 

expend the money 

MR. COSBY: It's us who are going to be 

back. 

THE COORT: -- to deal with something 

that we can deal with now. I mean, if you 

and Mr. Malone were setting this up as a 

deal, a commercial transaction between these 

people, these matters would be resolved, and 
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we wou~d get them pinned down. 

commercial deal; I understand. 

It's not a 

But if we 

can treat it like that, then I'd like to get 

it resolved. So whatever their rights are 

and whatever the rights of their successors 

in interest are going to be established, I 

would like to say for all time, but I'm 

smart enough to know that isn't going to 

happen; somebody will find something to 

fight about. 

MR. COSBY: Well, I think the facts are 

going to show that we're going to have to be 

here before you. 

THE COURT: Well, let's·try to avoid 

that. 

MR. COSBY: I agree with that. I 

propose what we do then is to submit mutual 

sketch orders that we believe properly 

defines the extent of parking rights that 

the Court has ruled on. But I believe that 

the Court has already recognized the rights 

of parking because twice, they say -- twice 

the ruling says, and it's -- Strickland, the 

Strickland case never excluded parking that 

was incidental to the 
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THE COURT: I understand, but I never 

said -- and I guess _I'm in my mind not clear 

as to how -- what parking means in this 

context. 

MR. COSBY: Well, I think park--

THE COURT: It could mean that, you 

know, they -- the premises of your client is 

being used for some, I don't know, something 

brings in lots of people, maybe church 

meetings or whatever it may be. So 

everybody, you've got to have a hundred 

people have got to have parking places and 

they all flood this space back here. I 

wouldn't think that's included. 

MR. COSBY: I wouldn't think so, 

because that is not a reasonable use of the 

property as it exists. 

THE COURT: So we've got one car 

parking at the loading dock to that, that we 

could fight about. 

area down. 

I'm trying to cut that 

MR. COSBY: Well, I don't -- it is 

really ridiculous to say that they have lost 

all economic value of the property. 

THE COURT: They would if the church 
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analogy was accepted. And I guess somebody 

could argue that under this --

MR. COSBY: We don't have the right to 

fill up that parking lot so nobody else can 

park there. There's no question about that, 

and we have never asserted that right. 

THE COURT: How far would your rights 

run? 

MR. COSBY: I believe the reasonable 

use for the uses of our employees and common 

carriers. 

THE COURT: 

MR. COSBY: 

Which means what? 

Well, which means, no 

question, parking at the rear o'f our 

building and perhaps temporarily parking 

while we can move one of our employees or 

another common carrier, so we can bring that 

delivery in and get them out of there. 

That's how it's worked for years and years 

and years. 

I think we go too far when we fear 

that, you know, a Pandora's box has been 

opened up. Because the fact of the matter, 

there's no dispute on record involving how 

everybody uses these spaces until --

-325-

23 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Mr. Malone is correct -- a change of use did 

occur. But it is his client, he is now 

changing the use of his building. And he 

just proceeding pell-mell over top of 

easement rights that are of record. 

I mean, that was clear with 

is 

Mr. Yesbeck's property whose lost an alley. 

I mean, that is going to be addressed. But 

I do not believe there's any fear that we 

have started a chain of events into action 

that is going to lead to unlimited turmoil. 

The Strickland case, the Hostetter case, and 

the Wagoner case did not -- I think in 

almost every injunction case·that I have 

heard in this court and other courts, I 

think the courts have been correct to 

decline the invitation to get into a fine 

line-drawing exercise_as to, Well, you can 

have a blue fence, but not a white one; you 

can have a chain fence or be solid. The 

courts have always said, You know what's 

allowed. 

THE COURT: I don't agree with that, 

Mr. Cosby. I hope judges are wiser than 

that, and I've never consciously done that. 
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Because I know if there's an area that's 

gray, somebody will color it one color or 

another, and that will make somebody else 

unhappy. 

MR. COSBY: I will agree with you 

there, but I think what we are dealing with 

is a motion for reconsideration, because the 

Court has already ruled twice that the 

individual, our owners -- excuse me, our 

owner, our tenants, invitees, and employees 

are entitled to the same use that it has 

enjoyed historically. 

There have been no abuses of other 

people's property rights. No witness has 

testified to that; even their witness 

doesn't testify to that. And there's going 

to~~ none in the future. 

We will certainly propose language that 

we believe will bring greater definition to 

that, but I think -- I don't want, I don't 

want the Court to fear that because such 

rights can't be defined to the satisfaction 

of the defendant, then such rights should no 

longer be recognized, because I think the 

Court's ruling is four square on point. 
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It follows, it follows Strickland, 

Hostetter, and Wagoner. 

there was no exclusion. 

And in Strickland, 

Strickland 

confirmed the access rights of private 

property owners adjoining an easement to 

access their property by motor vehicle. 

There, there was no evidence at all that 

such access was for delivery and undelivery 

(sic.] 

It goes without saying, that if you can 

drive to it, you ought to be able to stop 

the car. I mean, I hope they're not saying 

that unless somebody's carrying a package, 

we've got to jump in and out ~f·a moving 

vehicle. 

So then they have to say that there is 

something more unreasonable about a car 

being parked there because somebody is 

making a delivery, versus a car being parked 

there because somebody is working there. 

And there are simply -- there's certainly 

nothing more unreasonable about that. And 

if anybody is inconvenienced by that, it 

will be D & J. If we have an employee 

parked there, and we have a delivery coming 
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in1 the person that•s going to be 

inconvenienced by that is the tenant. And 

the tenant is going to have to deal with 

that. It's not going to affect their estate 

at all. 

And they do have economic value. They 

have the right to park behind their 

building. For these people that do not have 

easement rights, and there are undoubtedly 

some, they have the right to charge for 

parking to assigned spaces there, as long as 

it doesn't block the access we•ve had. And 

I think they know how to do that, and that 

is don•t block that end. 

too complicated. 

It ~o~sn•t become 

THE COURT: All right. Mr. Malone? 

MR. MALONE: I will try and be brief. 

I do think there's an important issue and an 

important point to be made here. Your 

Honor 1 aside from those spaces that may 

exist behind any other building here 1 we 

need clarification from the Court as to what 

it intends the easement to include behind 

D & J's building. 

We understand clearly~ loudly 1 without 
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question, that they have a right to get to 

their docks, to load and unload. 

THE COURT: And parking, if that is in 

accordance with historical usage. 

MR. MALONE: Parking at the docks, 

certainly, your Honor. But what about the 

spaces in between? Do they have that too? 

Can they park five vehicles back there 

because --

THE COURT: Well, Mr. Cosby says they 

don't want to do that. 

described. 

That's what he 

MR. MALONE: Well, if that'~ the 

case 

THE COURT: Is that a problem? 

MR. MALONE: That's not a problem. 

they want access to parking at the dock 

sites and nothing further, we can deal 

that clarification, if that's what the 

means --

THE <::OURT: Well, if that's what 

you-all agree to, then I don't have to 

decide what it means. 

MR. MALONE: Your Honor, with no 

If 

with 

Court 

disrespect, I still don't agree with the 
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opinio~, but I'm trying to get clarification 

on it. And I think we need the Court to 

tell us what the court intends. And again, 

with no disrespect, I think there is a hole 

in the opinion on this question, Judge, and 

we come here sincerely 

THE COURT: There's no hole. 

exactly what the law I think says. 

It says 

And that 

is that you can use it consistent with 

historical purposes. 

does that mean? 

The problem is, what 

MR. MALONE: Well, your Honor, I don't 

think your opinion actually says that. 

That's what Mr. Cosby says. 

MR. COSBY: It does. 

THE COURT: But that's your -- no,· 

that's neither here nor there. Assuming it 

says that, you don't know what historical 

purposes are, but more importantly, w~en 

these people have passed on -- I don't mean 

to a greater place, but passed on as 

owners -- and somebody else is there, 

they're not going to know what that means. 

And they should be able to look somewhere to 

see what it means. 
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~IR. COSBY: Judge, it's -- the record 

says what it was. 

THE COURT: Mr. Cosby, nobody but 

lawyers are going to have to come look to a 

record. Nobody does that. Real people 

don't do that. Lawyers do that. We've got 

to make this for people beyond us. 

MR. COSBY: Well, if there's a dispute, 

a lawyer's going to get involved and --

THE COURT: We don't want a lawyer 

involved. I'm trying to avoid that. 

MR. MALONE: That's why I'm here, 

Judge. 

THE COURT: If he's in ~greement with 

what I thought he said, and is the right to 

load and unload, which none of us thinks is 

ambiguous. And the ability to park a 

vehicle in that space where you load and 

unload, i.e., at the loading dock, and I 

assume a place to keep the dumpster, that 

historically they've had a dumpster there; 

that was my understanding of the evidence. 

MR. MALONE: I don't know there's any 

evidence thev had a dumoster out there. . -
There's dumpsters out there. I don't know 
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whose they are. 

THE COURT: I thought there was a 

dumpster out there. 

MR. COSBY: There is. In a commercial 

area, everybody has a dumpster. The only 

one who doesn•t have a dumpster is his 

client because he's converting for 

commercial use 

THE COURT: But if we have these two 

things, and that's all we're talking about, 

and it seems to me I think that was the 

evidence as to historical use, I will, I 

will restrict the opinion to that extent. 

MR. MALONE: Your Honor ... _ 

THE COURT: That does not mean, and I 

think that would be your concern, that D & J 

would have the right to park anywhere within 

that easement, and I don't think they do. 

MR. MALONE: Correct. Thank you, your 

Honor. 

THE COURT: And I don't think Mr. Cosby 

asserts that they do? 

MR. COSBY: No, I don't. 

distinction I do want to make. 

There is one 

It doesn't 

upset the apple cart, but I think Mr. Malone 
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has misunderstood me if he thinks I'm saying 

that all we have to do, in terms of 

privately-owned vehicles, or anybody's 

vehicle -- let's say a common carrier. Say 

it comes to have them sign an invoice. I 

mean, that's why it's so silly to have it 

restricted to loading and unloading. But I 

have not said that it's our position that we 

have, only have the right to park the car in 

front of the loading bays. 

MR. MALONE: See --

THE COURT: That's what you did say. 

MR. COSBY: No, I haven't -- if I did, 

let me make that more clear: ·As· the Court 

found in its findings of fact, the plaintiff 

also used the area for parking private 

vehicles of its employees during work hours. 

What area are we talking about? We're 

talking about the easement to the rear of 

the building, which it says right there. 

That is a correct finding of fact. 

THE COURT: But that's all over is the 

problem. The easement behind the building 

runs from one street to the other, like an 

alley. 
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MR. COSBY: The easement is what it is, 

but the historical use of the easement has 

been to use it to access our building and 

including parking in the vicinity of our 

building. We haven't shown a historical use 

that we have stacked up cars to the rear of 

the building that's now owned by Pyramid, 

and that's why I don't think we have that. 

MR. MALONE: Your Honor, I ask the 

Court's guidance. I think the Court's 

interpretation of what the Court meant as 

stated a few minutes ago, is perfectly 

acceptable, and that will give us the 

guidance we need. 

THE COURT: You don't agree to it, I 

know. 

MR. MALONE: No, your Honor. 

you will give us the guidance --

But if 

THE COURT: Is that inconsistent, in 

your opinion, with what the evidence was? 

MR. MALONE: It's consistent with what 

I thought the evidence could be interpreted 

to be. 

THE COURT: A version of the evidence. 

MR. MALONE: Yes, your Honor. 
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MR. COSBY: I think what's going on is 

he is whittling down ~- he's trying to 

whittle down the Court's ruling, and I don't 

think that should be done. 

THE COURT: I don't intend my ruling to 

be global, Mr. Cosby. 

MR. COSBY: And I don't think --

THE COURT: I know you would like to be 

able to argue that. 

MR. COSBY: 

·I really don't. 

~THE COURT: 

I don't think it is, Judge. 

Well, when I ask you to get 

specific, you have a problem with that. 

MR. COSBY: I don't. If· I'have a 

problem, it's I simply have -- if there's a 

problem, it is simply the problem with the 

yardstick that has been provided to us by 

the case law. And that is -- that has.been 

provided by Hostetter v. Hutchings, where it 

says: "The language of the deed" -- now, 

here, we've agreed that the deed is 

ambiguous. "And the construction placed 

thereon and acted upon by the grantees and 

acquiesced in by the grantor for many years 

must determined the rights of the parties at 
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this" --

THE COURT: All right. What are they? 

That's just a statement of principal 

that means something in this case and will 

mean nothing to anybody else beyond that. 

It is nothing but a fight from now on if we 

don't define that. 

MR. COSBY: I think what it tells us to 

do is we have to look at the record, because 

we have to see what was the construction 

placed thereon. 

THE COURT: All right. So 

Mr. Cullather's tenant goes out there and 

parks six cars somewhere. 

MR. COSBY: Six cars 

THE COURT: And, and the 

Mr. Malone's client says, Look, you've got 

too many cars here, and they're parked in 

the wrong place. And they each say in 

response to that, We've got to look at the 

record. So what do they do? All of them, 

the six cars, the tenant, and Mr. Malone's 

client come running to the court; they pull 

out the file and look at the record? 

MR. COSBY: No, no --
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THE COURT: Well, that's the whole 

point. I'm trying to avoid -- let's get 

Look, these people have real lives to lead 

when they leave us. 

MR. COSBY: No question about that. 

THE COURT: Well, let's make it easy. 

You-all are trying to make it difficult. 

MR. COSBY: I·t is easy. What we do 

THE COURT: That's not easy for me. 

Maybe I'm not as smart as you or them, but I 

don't think that's easy. I think we've got 

to spell out what we mean. 

MR. COSBY: Then we will spell out what 

we mean. And where we go for- tnat guidance 

is what the record was before this Court, 

and we'll put that in an order. If an order 

needs to be set forth that says employee 

parking in the vici~ity of the rear of the 

building is among the rights of parking that 

this Court has recognized, then we will do 

that. 

Court. 

But that was the record before the 

I agree; we don't have to send parties 

to read transc~ipts, to come to the cle=k's 

office. If we need -- if the Court believes 
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that a more specific order is appropriate, 

then I will gladly submit our interpretation 

of that. 

THE COURT: I think it does. It has to 

be specific, and I think it has to be 

specific in that I'd like to get it specific 

with regard to exactly how many spaces, 

where they are 

MR. MALONE: Your Honor, I certainly 

agree with the court's interpretation of a 

few minutes ago. If, if the Court's intent 

is that they have a right to gain access to 

the loading docks and park in relationship 

to that loading dock, so be i.t. · 

Beyond that, I don't know that any 

logical interpretation of the easement or 

the history says they've got rights beyond 

that. 

THE COURT: All right. Let's do this, 

gentlemen. I hate to do this, but let's do 

it. That's what I think the evidence 

supports. What I want you-all to do is 

this: First of all, I've got to have an 

order that vacates this one from the 

standpoint of the 21 days, because that's 
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tomorrow, isn't it? 

MR. MALONE: Yes, your Honor. 

THE COURT: I'll prepare an order today 

that will do that, is vacate this one. 

I want from you-all, I want a new 

order. I mean a new opinion, an order and 

all that, just a very simple, one- or 

two-page document that spells out in detail 

what the various rights are with regard to 

parking. And we ought to include in that 

access, just so that people can look for one 

paper, rather than have to look at the other 

one. 

And I don't want you to go 'consider 

that to mean an opportunity for either of 

you to revise, and to let's say renegotiate 

the deal. 

MR. MALONE: No, your Honor. 

THE COURT: I want you to draw up 

something consistent with my opinion, 

consistent with the evidence, that will 

specify what parking places we're talking 

about, where they are, what access in and 

to, and that type of thing, and where it is, 

and submit them to me with -- what's today? 
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Today is Thursday. By next Thursday. 

MR. MALONE: Each of us submit them 

separately, your Honor? 

THE COURT: Unless you can agree. 

MR. MALONE: I doubt it. 

THE COURT: I doubt it too, but if you 

could, that would be great. 

MR. MALONE: Yes, sir. 

THE COURT: We would preserve, in any 

such order, the objection of the plaintiff. 

You're the plaintiff, right? 

MR. MALONE: He's the plaintiff. 

THE COURT: Objection of the defendant 

to any ruling that permits the access that 

we're talking about, but that -- we'll go 

from there. 

Any problem with that? 

MR. MALONE: No, sir. 

MR. COSBY: I don't think so, Judge. 

THE COURT: All right. Give me 

something by Thursday. 

MR. COSBY: All right, Judge. 

(Proceedings concluded at 11:10 a.m.) 

* * * * * 
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?tl i rgin h:t: 

c3fn Up~ <fircuit Cl!ourt of t~e Cl!tt~ of JRi.d:tnumll', Jla~n JSRarslptlJ O!aurts ~uilbing 

D&J ASSOCIATES Plaintiff 

v. HN-1135 

PYRF.M!D DEVE~OPMENT, L.L.C. Defedant 

ORDER 

The order of August 4, 2000 is hereby vacated. Copies 

of this order were this day mailed to counsel of record. 

Enter.: 
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· ~irginia:: 

Jln tq.e <J!ircuit <J!aurt a£- tq.e <lritrl af ~idpnan.b, :lJaqn ~arslpdl <J!aurts ~uil:Uing 

D&J ASSOCIATES Plaintiff 

v. :HN-1135 

PYR.l\MID DEVELOPMENT I L. L. c. . Defendant 

0 R D E R 

On August 3, 2000, the parties appeared, in person and 

by counsel, for trial on the merits of the plaintiff's Bill 

of Complaint and petition for permanent injunction and the 

defendant's Answer thereto. Upon consideration of the 

pleadings, the testimony of witnesses heard in open court, 

the exhibits offered by the parties, and argument of 

counsel, the court took the matter under advisement; and 

Thereafter, on August 4, 2000, the cour"t issued its 

opinion and order in this matter (the "Opinion"), reciting 

therein its findings of fact and conclusions of law based on 

consideration of the evidence and argument offered at trial, 

and granted to the plaintiff certain injunctive relief as 

therein described. Upon consideration of the defendant's 

Motion for Clarification of Order and argument thereon 

before the court on Augus~ 24, 2000, the court entered its 

order of August 24, 2000, vacating the Opinion; and 

Upon further consideration of the pleadinss, the 

testimony of the witnesses, the exhibits offered by the 

parties, and the argument of counsel, it is ~ereby ORDERED 

as follows: 
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Based upon the record and each of the findings of fact 

and conclusions of law set forth in the Opinion and order of 

this court dated August 4, 2000, the request of the 

plaintiff for injunctive relief is hereby granted upon and 

subject to the following terms: 

The defendant, Pyra~id Development, L.L.C. I its 

successors and assigns, is hereby enjoined from materially 

restricting, impeding, or denying to the plaintiff, D&J 

Associates, its successors and assigns, as well as its 

tenants, tenant's agents, employees, customers, business 

invitees, or common carriers doing business with the owners 

or tenants of the property known and designated as 1719-1721 

Summit Avenue, the non-exclusive right of ingress and egress 

over and across the property owned by the defendant 

generally known and designated as 3014 ~orfolk Street, 

located between Patton Avenue and Norfolk Street within the 

City of Richmond, Virginia, for the purpose of access to the 

rear of 1719-1721 Summit Avenue for access to the building 

and for loading and unloading of vehicles, deli very and 

shipment of goods, including equipment, materials, and 

inventory, placement of a dumpster and for other purposes· 

incidental to the operation of the business located at such 

premises. Plaintiff, its successors and assigns, as well as 

its tenants, tenant's agents, employees, customers, business 

invitees, and common carriers doing business with the owners 

or tenants of the premises known as 1719-17_21 Summit Avenue 

shall have the additional non-exclusive right to park motor 
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vehicles at the rear of 1719-1721 Summit Avenue while 

engaged in business on such premises, so long as such use 

does not unreasonably interfere with the continued use, 

ownership, and enjoyment of the property generally known and 

designated as 3014: Norfolk Street by the defendant, its 

successors and assigns for purposes not inconsistent with 

the right herein granted to plaintiff. 

Defendant's objections are noted. Signatures of the 

parties are waived pursuant to Rule 1:13. A..l'ld nothing 

further to be done herein, this suit is ORDERED to be 

stricken from the docket and filed among the ended causes. 

Copies of this order were this day mailed to counsel of 

record. 

ENTER Cj I 0 I ~ 
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VIRG~lA: 

IN THE Cffi.CUIT COURT OF THE CITY OF RICHMOND 

D&J Associates, 
Plaintiff 

v. 

Pyramid Development, L.L.C., 
Defendant 

•. 1'·':-· 

.. ·~·~ 
ChancecyNo .. HN-1135 

NOTICE OF APPEAL 

The plaintiff, Pyramid Development, L.L.C., hereby gives notice of appeal to the 
Supreme Court of Virginia from the final judgment order of this Court entered on the 81

h 

day of September, 2000, and further gives notice that a transcript of the proceedings will 
be filed. 

Christopher M. Malone (VSB No. 18678) 
William W. Snidow, Jr. (VSB No. 43219) 
Thompson & McMullan, P.C. 
100 Shockoe Slip, 3rd Floor 
Richmond, Virginia 23219 
(804) 649-7545 (Telephone) 
(804) 780-1813 (Fax) 

Pyramid Development, L.L.C. 
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..... 

CERTIFICATE 

I, Christopher M. Malone, Counsel of Record for Pyramid Development, L.L.C., 
hereby certify that: 

I. The name and address of the appellant is: 
Pyramid Development, L.L.C. 
P.O. Box II469 
Richmond, Virginia 23230 

2. The name, address, and telephone number of counsel for appellant is: 
Christopher M. Malone 
Thompson & McMullan, P.C. 
I 00 Shockoe Slip, 3nl Floor 
Richmond, Virginia 232I9 
(804) 649-7545 (Telephone) 
(804) 780-I813 (Fax) 

3. The name of appellee is: 
D&J Associates 

4. The name, address, and telephone number of counsel for appellees is: 
James C. Cosby 
Andrew P. Stepanian 
Cantor, Arkema & Edmonds, P.C. 
823 E. Main Street, 15th Floor 
Richmond, Virginia 23218-0561 
(804) 644-1400 (Telephone) 
(804) 225-8706 (Fax) 

5. Counsel for appellant has ordered from the Court reporter who reported 
the case the transcript for filing as required by Rule of the Supreme Court of Virginia 
S:ll(a). 

6. A copy of this Notice of Appeal has been mailed or delivered to all 
opposing counsel and to the Clerk of the Supreme Court of Virginia this 27th day of 
September, 2000. 

(),,~1()1~ 
Counsel 
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ASSIGNMENTS OF ERROR 

1. The trial court erred in finding an easement still existed, since it was extinguished 
when the subject of the easement ceased to exist. 

2. The trial court erred by considering parol evidence to determine the scope of the 
easement, since there was no ambiguity in the grant of easement. 

3. The trial court erred in finding the easement allowed the plaintiff ingress and 
egress over the defendant's property by motor vehicles, since the easement only 
applied to use of the spur tracks and sidings. 

4. The trial court erred in finding the easement allowed the plaintiff to park and 
place a dumpster on the defendant's property, since the easement only applied to 
use of the spur tracks and sidings. 

-348-


