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IN THE

Supreme Court ofAppeals

of Virginia
AT RICHMOND

Record No. 2425
ROY MASSIE, Plaintiff in Error
vs.

COMMONWEALTH OF VIRGINIA

PETITION
To the Honorable Justices ·of the Supreme Court of Appeals
of Virginia:
Your petitioner, Roy Massie, would most respectfully rep~
resent that he is aggreived by a verdict and a judgment of the
Circuit Court of Dickenson County, Virginia, entered on the
4th day of September, 1940, finding him guilty of involuntary
manslaughter, and fixing his punishment at three years in the
State penitentiary. A copy of the record, duly certified, is filed
herewith.
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Supreme Court of Appeals of Virginia
HISTORY OF THE CASE

Before proceeding to a statement of the assignment of the
errors· and argument thereon, we submit to the Court the follow·
ing history of this case.
2*
*Roy Massie and Ted Hall, two young men, residing
in Wise County, Virginia and a young girl named Delia
Couch, were riding in a car driven first by Ted Hall and then
Roy Massie along a mountain road leading from Wise County
to Dickenson County, on the afternoon of June 2, 1940. On
this trip the car was wrecked, Delia Couch was killed and Roy
Massie and Ted Hall were each seriously injured. They were
carried from the place of the wreck to the hospital at Dante,
Virginia and there a short time after their arrival the girl died
from the injury received in the wreck.
A grand jury of Dickenson County returnd an indictmen:
against Roy Massie and Ted Hall, jointly, charging them of the
murder of Delia Couch. This case was called for trial on the 3rd
day of September, 1940, at Clintwood, Dickenson County, v:rginia. Upon the calling of the case the defendants elected to 1::e
tried separate and thereupon the Commonwealth elected to try
Roy Massie first and the Court stated that the defendant, Roy
Massie, would be tried upon the charge of involuntary man·
daughter.
So far as the record in this case shows Roy Massie and Ted
Hall had never been accused of any crime or violation of any
law. The evidence in this case shows and is not disputed that
Roy Massie and Delia Couch, the deceased, was engaged and
would have been married on the 20th day of June, 1 940.
The evidence shows that Roy Massie owned the car that
3 * on *the morning of June 2, I 940, he together with Ted
Hall, left their home for the purpose of riding around over
the country; that after they started on this trip Ted Hall purcha~ed a pint and a half of whiskey, that the defendant, Roy
Massie. took three small drinks out of the half pint of whiskey.
That Ted Hall gave Robert Hileman, a witness to the Commonwealth, a drink out of the half pint of whiskey; that this
was about 4 o'clock in the afternoon. The undisputed evidence
is that Roy Massie did not drink any whiskey except out of the
half pint bottle and that he drank all of this before 3 o'clock in
The remainder of the whiskey thaf Ted Hall
the afternoon.
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purchased was drunk by Ted Hall and given away by him to
others. The record shows that the Commonwealth introduced
nineteen witnesses who lived along or close to the road over
which the car was being driven. the day the wreck occurred or
were present along the road and saw the car and its occupants
pass. The Commonwealth in its attempt to prove the defendant, Roy Massie, guilty of reckless driving, relied upon the
fact that the car was run against a gate post but this was fully
explained by the evidence and does not tend to show reckless
driving.
The second circumstance relied upon by the Commonwealth for a conviction of reckless driving is based upon an allegation made by two or three witnesses that the defendants,
Roy Massie and Ted Hall, changed drivers without stopping the
car, that the ca:r was making from eight to ten miles an
4 * hour and we *submit that when the Court reads the evidence of the witness on this point it will become convinced
that no such thing occurred and that furthermore the statements
of the witnesses are unbelievable and that as a last effort the
Commonwealth offered a witness who testified that just before
the wreck occurred that they were turning their lights off and
on and if this was evidence of reckless driving the defendants
weal th as tending to show reckless driving.
This brings us up to the scene of the accident. The undisputed evidence is that the road over which this car was being
driven was narrow, steep and crooked. That just before and at
the time the accident happened they were negotiating
stiff
curve in the road and that something about the car gave away
which appeared to T ~d Hall and Roy Massie that something
had broke loose or dropped down under the car and that this
had the effect to turn the car off the road down the mountain;
that Roy Massie did all in his power to prevent the car from
going over the mountain and this contention is strongly supported by the fact that all three occupants of the car went over
tbe mountain together. The Commonwealth utterly failed to
prove that Roy Massie, driver of the car, was drunk or under
the influence of liquor.

a

The Commonwealth in it sattempt to support its theory
that Roy Massie was drunk, introduced a number of wit-

•
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nesses *that testified that they went to the scene of the
wreck and where a great number of people had congregated and that they smelled the odor .of whiskey on some one in
the crowd and furthermore it offered evidence to show that the
odor of whiskey was apparently on the breath of Roy Massie
and Ted Hall. After the wreck, Dr. Hugh Griffith, a witness
offered by the Commonwealth was asked the following question:

Q. _5 How long will the scent of liquor say on anyone's
breath after they have drunk it?
A. 1 o to 1 2 hours.
It will appear from the record in this case that Roy Massie
took the three small drinks of whiskey out of the half pint bottle before 3 o'clock on the afternoon of June 2, 1940 and that
the wreck occurred a bout 8 or 9 o'clock following.
The evidence in this case shows that all the drinking that
the defendant, Roy Massie, did was in Wise County and that all
of the alleged acts of negligence proved in this case occurred in
Wise County and we submit that taking the evidence as a whole
and disregarding the legal presumption of his innocense that the
facts proved in this case does not show that the defendant, Roy
Massie, was guilty at any time of gross and wanton recklessness upon which a conviction can be based.
6*

* Robert Hileman states, Record page 1 2, that he took one
drink of whiskey out of the half pint bottle: that this was
about 4 o'clock in the afternoon.

Ted Hall, at Record page 138 and etc., states that Massie,
the defendant, was not drunk; that he only took three small
drinks out of the half pint of whiskey.
He further states at Record page 142 as follows:
Q. About what time of night would you think this car
went over the hill?
·
A. I would think between 8: 3 o and 9 o'clock.
Q. At that time what was the condition of yourself and
Massie and the young lady so far as you could tell with reference to intoxication?
A. You couldn't tell that Massie had ever took a drink.
It was something like 3 o'clock maybe a little later when Massie
took the last drink of whiskey.
Q. How much did he take then?

•
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A. He just took a swaller.
Q. That was about 3 o'clock in the afternoon and the
wreck was between 8:30 and 9 o'clock that night?
A. Yes, sir, we went on into the Hardy Holler and I took
a drink of whiskey with Robert Hileman and Massie didn't take
any. Massie got out of the car and went down to see if he could
buy some casings from a Dingus boy.
Q. That was in Wise County?
7* * A. Yes, sir.
Q. With reference to the operation of the automobile,
now Massie was under the wheel, how was the car being operated? Was it being operated at a reckless rate of speed or how?
A. Like any other driver would drive.
Q. When you got in that territory where you say the
curve was, how did you or he drive?
A. I drove slow and carefully around the curve.
Q. At the time the car left the road about what speed do
you think Massie was making?
A. He had the car in second gear and couldn't have been
going over 8 or 1 o miles an hour.
Q. Do you remember about your lights flickering off and
one or did any such thing occur?
A. No, not to my knowledge.
The defendant, Roy Massie, at Record page I 86 and etc.,
states as follows:
Q. When and where did you drink that day and where
did you get it?
A. I took three little drinks in all, the last about 3
o'clock.
And he further states at page I 88 and etc., as follows:
Q. After you and Ted changed positions as driver of the
8* *car, you say you drove it on to where the wreck occurred?
A. Yes, sir.
Q. How did you drive the car? What rate of speed did
you make?
A. Io to 1 5 miles the best part of the road and then
slower, I might have made 20 a time or two somewhere long
there.
Q. What rate of speed were you going at the time of the
wreck?
A. 8 to Io miles.

6
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Q.

What gear did you have it in?
Second gear.
Q. What happened to the car when you got on that
sharp curve?
A. We pulled it up here and started to making this sharp
curve (here indicates) it was wide here and when it came up
here it was narrow and something dropped down, I don't know
what it was, it could have been a flat, and when it went down it
did like this (illustrates). I tried to pull it back in the road and
I couldn't and it went over the bank.
Q. Did either of you boys or the girl jump out of it before it left the road?
A. No, sir.
Q. You stayed_ with it?
9 * * A. Yes, sir.
Q. How long from the time it left the road do you remember anything about what occurred?
A. I don't remember anything after it turned over.
Q. When it left the road it turned over?
A. Yes, sir.
Q. And that is the last thing you remember?
A. Yes, sir.
It no where appears in this record that anyone except one
witness saw the wreck take place. One witness testified that he
saw the lights of the car go over the bank and Ted Hall and Roy
Massie are the only ones who knows what took place at the time
of the wreck and the circumstances that brought it about and
we submit that upon reading the statements of these two witnesses that the Court will become impressed with the frankness
and fairness on the part of each of the:e witnesses and their
statements bear the ear mark of truth.
A.

10*

ASSIGNMENT OF ERROR I

* The Court errored in refusing to set aside the verdict because the same was contrary to the law and the evidence: and
without evidence to support it; also because the verdict showed
that the Jury absolutely disregarded the instructions of the
Court and especially the instructions offered by the defendant.
Bill of Exception Number Five.
We shall discuss these three assignments of error together
as set forth i.n Bill of Exception No. Five.

Roy Massie vs. Commonwealth of Virginia

7

Let us consider the evidence in the most favorable light as
far as the Commonwealth is concemed. What do we find? The
Commonwealth introduced the following witnesses to prove
the charge against the defendant and we quote from the evidence
of each of the said witnesses.
Robert Hileman Record Page 1 3- 1 4.

Q. You say they gave you some whiskey?
A. Yes, sir. out of the half pint bottle.
Q. What time of day was this?
A. 4 o'clock in the afternoon.
Q. Did you see any other whiskey besides the half pint?
A. They made the remark that they had some more
whiskey.
Q. How far was it from where the wreck occurred that
you saw these boys?
A. Six or seven miles.
11 * *Q
What was these boy's conduct as to being intoxicated?
A. They were drinking but I never seen them stagger.
Q. Could you tell they were affected by the liquor then?
A. I was affected a little by what I drunk and the Hall
boy drank as much as I did, but the Massie boy took one drink.
Cross Examination
Q. I want to know whether you saw them driving the
car reckless?
A. Not so very, they were driving like a fellow ought to
drive up and down the road.
Q. Your brother-in-law had a car on the road and his
car had died on him and this Massie boy pushed it so it would
start?
A. No, he pushed it back so he could pass.
Record Page 16.
Wilburn Dingus, Record Page 22.
Q. What time of day was it and who came there?
A. I don't know.
Q. Approximate! y, what time was it?
A. In the evening some time, I don't know ex~ctly.
Q. Did you notice whether or not Roy Massie was
drinking?
A. He appeared to be drinking some.

8

Supreme Court of Appeals of Virginia

Cross Examination: Record Page 25.

Q. There was nothing in his manner to indicate that he
aimed to do the girl or anyone else any injury?
12*
*No, sir.
Q. He drove the car in a reasonable manner?
A. He wam't driving.
Q. Who was?
A. Ted Hall.
Q. He went on without violating any law whatever?
A. Yes, sir, just drove along.
Corie Hileman
Direct Examination: Record Page

2 8.

Q. Mrs. Hileman, did you see the defendants, Roy Massie and Ted Hall, on the day the wreck occurred that night?
A. Yes, sir, I saw them that evening.
Q. About what time in the evening did you £ee them?
A. It must have been between 3 and 4 o'clock.
Q. Where did you see them at?
A. They came down the road in front of our house.
Q. What did they do when they came in front of your
house?
A. They called my husband down there and they all
drank some liquor together.
Q. Did you know them?
A. No, sir, I did not.
The witness on page 29 further states:
Q. What was their condition? Were they intoxicated or
not? If not intoxicated, what was their condition?
A. Well, they were drinking.
This witness is the wife of Robert Hileman whose evid13*
ence we *have quoted above.
Cross Examination: Record Page 3 o, the witness says.
Q. About what time of day was it the boys first came to
your house?
A. About three or four o'clock.
Q. You say you saw them give your husband a drink?
A. Yes, sir.
Q. What kind of bottle did they give it to him out of?
A. A red looking bottle.
Q. A half pint bottle?
A. I couldn't tell he was at the car.

0
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Q. When they pulled out, which one was driving the car
at that time?
A. Ted Hall.
Q. They drove it just like all other men drive cars?
A. Yes, sir.
Q. You never seen anything out of them only seen them
take a drink of liquor?
,
A. Yes, sir.
Lula Dingus testified, Record Page 34-35-36.
Q. On the day this wreck took place did Roy Massie
come to your house?
A. Yes, sir.
Q. What was the Massie Boy's condition as to being intoxicated at that time?
A. He was staggering a little and his face was red.
14 * *Q. Could you smell any whiskey?
A. No, sir. I wasn't close enough.
Q. Is that the last time you saw him that day?
A. Yes, sir, our clock wasn't running, I couldn't tell you
the exact time.
Q. Who was driving the car when you saw them?
A. The Hall man.
On Cross Examination Record Page 37, the Witness states:

Q. About how many miles an hour was this car making?
A. I couldn't tell that, it was going pretty fast. It was
jolting over the rocks.
Q. It had to bounce if it went over them?
A. Yes, sir.
Q. That was a pretty rocky road?
A. Yes, sir.
Q. Was there any difference in the way that car was being driven and any other car you seen passing there?
A. Well it was going faster than some of them.
Rosie Hughes, Record Page 38-39:

Q. Did you see the defendant over there and Ted Hall on
the day that this wreck occurred that night?
A. Yes, sir, I seen them.
Q. Where did you see them at?
A. In the Hardy Holler.
Q. Was Massie with them then?

1o
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A. No, sir.
*Q. Where was Massie?
A. He was out at the car at the big road.
Q. What w~s their condition with reference to intoxica-

i.ion?

A.
not, their
red.
Q.
A.
Q.
A.

I don't know, I couldn't tell if they were drinking or
faces were pretty red but you know people's faces are
What time of the day was this?
About 5: 3 o o'clock.
In the evening?
Yes, sir.

Cross Examination: Record Page 40-41 -42.

Q. You were in Hardy Holler at that time?
A. Yes, sir.
Q. Whose home were you in?
A. Palmer Dingus'.
Q. They drove in an orderly manner down the Holler?
A. Yes, sir.
Q. And then came back up the Holler?
A. Yes, sir.
Q. And then you saw Hall when he started on and he
asked about some liquor?
A. Yes, sir.
Q. Who did he ask about something to drink?
A. He asked a Blevins boy, I don't know that he asked
for liquor but he asked for something to drink and I guess it
was liquor.
16* *Q. You couldn't tell what Mass:e was doing?
A. No, sir.
Q. You don't know whether Massie was even in the car
at that time?
A. I do not.
Kenny Ramey, Direct Examination, Record page 47-48-49:
Q. Do you know the defendant, Roy Massie?
A. Yes, sir.
Q. Where did you see him?
A. On Honey Branch.
Q. What was he doing?
A. They was in a car.
Q. Who?
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A.
Q.

The Hall boy, the Massie Boy and the Couch girl.
Who was driving the car when you first saw them?
A. Massie.
Q. Did you see them change drivers?
A. Yes, sir.
Q. I understand you, one would jump out of the car on
one side and then run around behind the car and the other one
would do the same thing and they would change drivers?
A. Yes, sir.
Q. How many times did they do that?
A. One.
Q. How far was this from the place where they had the
wreck?
1 7*
* A. Five or six miles.
Q. What time did you see them change drivers?
A. Late in the evening.
On Cross Examination the witness states:

Q. What kind of ground was the car running on?
A. A dirt road. It had a few gravels on it.
Q. Was the car going up hill or down hill?
A. Up hill.
.
Q. How much up hill?
A. Like that (indicates about 20 to 25 percent grade).
Q. Where was you at?
A. On Honey Branch.
Q. They were driving slowly, quietly and in an orderly manner when you saw them?
A. Yes, sir.
Q. How far would you say they was away from you?
A. About 200 yards.
Q. How was the road from where you were standing to
the 200 yards? Straight or crooked or how?
A. A little crooked.
Susan Wright states, Record Page 54-5 5:

Q.

Do you know the defendant, over there?
No, sir, I never seen him I don't reckon before.
Q. On that evening did you see De Ilia Couch?
A. I don't know whether I did or not, I saw some people passing in a car, I don't know whether it was her or not.
18 * Q. How many were in the car you saw?
A. Two boys and a girl.
A.
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Q.

Where were they?
A. On Honey Branch passing my house.
Q. What were they doing when you saw them?
A. They were in the road and they would get out of the
car and change drivers. The one under the wheel would get out
on the left hand side and go around behind the car to the right
hand side and the one on the right hand would come around to
the left hand side and they changed drivers and the girl in the
car screamed, I seen them change drivers twice before they got
up there, I went in the house and did not look any more.
Q. Was the car still or moving?
A. Moving.
Q. In what direction were they going?
A. They were going toward West Dante.
Cross Examination Record page 57-58-59:

Q.
A.
Q.

Do you know Kenny Ramey?
Yes, sir.
Was this occurrence you speak of between your hom:e
and his house?·
A. Yes, sir.
Q. How far was you from the boys?
A. I guess about a hundred yards.
Q. Were they coming toward you, meeting you or from
you?
19* *A They was coming toward my house but I didn't
look to see where they went.
Q. And they changed positions in the car in the manner
you have described and it didn't make enough impression on
you to see who it was?
A. No, sir.
Q. You did not know who they were?
A. No, sir.
Q. You would not swear that it was this boy here and
the Couch girl?
A. No, sir.
Q. How fast was the car going?
A. Not fast.
Q. About like a man walking?
A. Yes, sir.
Q. You do not know if the girl had hold of the wheel or
_not?
A. No, sir.

Roy Massie vs. Commonwealth of Virginia
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And this was in Wise County?
Yes, sir.

Malissa Turner, Record Page 60-61-62:

Q.
A.

Where do you live?
In Wise County on Honey Branch.
Q. How far do you live from Susan Wright?
A. She stays at my house.
Q. Tell the Court and the Jury what you saw of the two
20* *boys in a car changing drivers passing your house.
A. I seen them both get out of the car.
Q. Was it moving?
A. Yes, sir and a girl in it.
Q. Was the girl holding the steering wheel or just sitting
there?
A. She wasn't holding the steering wheel.
Q. She was just sitting there then?
A. Yes, sir, about the middle of the front seat.
Q. Could you tell whether it scared the girl or not?
A. No, I couldn't, 1 never paid any attention much, I
never thought about having to remember it any more.
to remember it any more.
Q. How was the girl sitting?
A. I don't know about her hands, she was sitting in the
middle of the seat, I did not see her move her hands or nothing.
Cross Examination, Record Page 62-63-64:

Q. How far was the car from you when you saw them
change?
A. I don't know exactly, about I oo yards the first time
and 5 o yards the second time, I am guessing, I ain't sure how
far it was.
Q. You couldn't see through the wind shield of the cat
you come too, to tell where she had her hands?
A. I never said.
Q. You don't know whether she had hold of the steering wheel or not?
2 1*
* A She never the best I could see.
Q. You could see her plainly one hundred yards away
looking through a windshield?
A. I don't know about the one hundred yards-I was
guessing at that; I don't know how far it was; I never measured it.
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Q.
A.
Q.
A.
Q.
A.
Q.
A.
know the
Q.
A.

How fast was the car moving?
Not fast.
About as fast as a man walking?
I don't know they might walk that fast.
You didn't know who was in the car?
No, sir.
You did not know the girl?
I would know if I had took a good look at her, I
Couch girl.
This was about six or six-thirty o'clock.
I never said 6: 3 o, I said between five and six.
Q. It never made enough impression on you to look and
see who it was passing? A. No, sir, I never there was so many cars passing my
house if the boys had not changed drivers, I would not have
noticed it.
Q. The car wasn't being driven fast or in a reckless manner?
A. Not fast when I saw it.
Bruce Turner, Record Page 65-66 states:
Q. Where do you live?
A. On Honey Branch.
22 *
*Q. On the day they had this wreck on Austins Gap
and Dellia Couch was killed, do you remember seeing two
boys driving a car on that day?
A. Yes, sir.
Q. How many times did they jump out of the car?
A. One.
Q. Did you know who they were?
A. No, sir.
Q. Did you know Dellia Couch?
A. No, sir.
Q. Which way were they going?
A. Toward West Dante.
0. How fast was the car going when they jumped out?
A. About Io miles an hour.
Q. What time of day was it you saw them changing
drivers?
A. Around 6 o'clock in the afternoon, the best I remember, I don't know exactly~
Cross Examination Record Page 6 7:

Q.

Are you a son of Malissa Turner?

Roy Massie vs. Commonwealth of Virginia
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She is my step-mother.
You were at her house?'
A. No,, at my house.
0. How far is your house from her house?
A. About 500 yards.
Q. And you think they going about Io mi. an hour?.
A. I would Judge that.
23 * *Q If nobody was hold of that steering wheel what was
to hinder that car from wrecking?
A. It was on a straight road.
Q. How wide was the road?
A. Around twenty feet.
John Glovier Record Page 69 states:
Q. Where do you live?
A. I live in Wise County on Nancy's Ridge between
Honey Branch and Russell Creek.
Q. Where were you on the 2nd day of June when the
boys came through there?
A. At home.
Q. Did you see the defendant, Roy Massie, Ted Hall and
Dellia Couch in a car on that day?
A. No, sir. I did not see them in a car, as they come up
there, they stopped the car over from my house.
Q. How was the car sitting, tell what occurred there?
A. Well, it was a sharp curve, I never seen them when
they passed my house; I seen them after they stopped at the
sharp curve against a post; I went to the sharp curve where they
had stopped to see if they needed any help, and asked them if
they needed any help, and they said, "No, Mr. Glovier, we can
get this loose in just a few minutes;" the girl was sitting over
on the bank to the right, maybe fifteen or sixteen feet from the
car, and when they told me they didn't need any help, I
24* turned, *and came around the car, and went up a little
knoll to the left of them, maybe two or three hundred
yards, and then looked back and this girl had got up off the
bank and gone down the road around a little bank about sixtyfive steps away.
Q. Did the boys get the car away from the post?
A. Yes, sir.
Q. How was it hung?
A. The bum per was hung on the .post; the road comes

Q.
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around this way (indicates elbow curve) and is very steep, and
the bumper had hit the post and was hung on it.
Q. Can you state whether or not the post kept the car
from goving over the mountain from what you observed?
A. No, I cannot tell that; they told me they aimed to
turn around and stopped it against the post.
Q. What was the nature of the land there?
A. It goes around the hillside.
Q. Is it steep?
A. Reasonably steep.
Q. What direction were they going?
A. They were going along the same road that leads to
the Honey Branch Road and the Honey Branch Road leads to
West Dante.
Q. How far is that from Kenney Ramey's?
A. Around 6 or 7 miles.
Cross Examination Record Page 72-73:
Q. That place in the road where the car was hung or the
25 * *bumper was over the gate post, I will get you to state
whether they told you at the time how come the car to get
against the gate post?
A. They said their engine failed them in the road above
the gate post and they aimed to turn and start the car around.
Q. They meant to turn around and fire their engine?
A. I dent' know about that they got a little too far over
and hung the bumper over the gate post.
Q. That is the way they said it happened?
A. Yes, sir.
Q. I will ask you Mr. Glovier, that if it isn't pretty frequent} y that cars get hung on that curve?
A. Yes, sir, I was with Jack Stallard in a truck; he aimed to come around the same curve and his car hit the same post;
he had to back up and start again.
·
Q. It is a tricky curve and that post it too close the road?
A. Yes, sir.
Q. You talked with them for a while?
A. Yes, sir.
Q. Did you see any evidence of either one of the boys being drunk?
A. No, sir.
Q. They acted normal and sober?
A. Yes, sir.
Q. How long have you known them before this?
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Ever since they both were little children.
26 * *Q Five o'clock is as late as you would put it?
A. Yes, sir.
Arthur Salyer, Record Page 74-75, states:
Q. Where do you live?
A. West Dante.
Q. How far do you live from Austins Gap?
A. About three miles.
Q. How did you learn about the wreck?
A. Two boys came over there and told me about it.
Q. What did you do?
A. I got in the car and went up there as quickly as I
could.
Q. What did you do with them?
A. I examined them to see if they had any broken bones
before we moved them; I told the boys, it would not do to
move them, if they had any fractures-it would hurt them
worse; I looked at the Massie boy first, and they took him out
first, and then I went to the girl, and her left thigh was broken
and I fixed some splints and fixed her thigh while they carried
the Massie boy to the road.
Q. Did you get Hall out?
A. While I turned the car some of the boys helped him
up the hill; he walked himself by the assistance of others to my
car.
Q. Did you smell any intoxicants around there?
A. Yes, sir, I did.
Q. What kind of road was it where the car left.the road?
A. Well, there was a pretty bad curve in the road. The
27*
road * was wide enough for two cars to pass.
Q. You think two cars could pass there?
A. Yes sir, I do.
Q. Did the boys tell you what caused the wreck?
A. The Massie boy never talked any; he was uncon~
scious; I asked the girl some questions; I asked her who she was,
and she didn't say, and I asked her where they were going, and
she said, "They were just running around."
On Cross Examination the witness states: Record Page 77.
Q. When you came to the scene of the accident, who was
there at that time?
A. They was a bunch of us got there at the same time.
I took two or three .with me-Lewis Smith, Luther Swaner, and

::8
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Jim Marshall; I don't remember all that was there, because I
was busy trying to get them out of there as soon as I could.
Q. You say you smelled whiskey there, but you do not
know who had it on them?
·
A. I do not.
Re-Direct Examination: Record Page 79.
Q. You could tell whether or not the boys were intoxicated?
A. No, sir, we couldn't; I didn't have any light with
me.
Q. Was it light or dark?
A. I did not have any light with me; two of the others
did.
N. H. Salyer, Record Page 78 testifies:
Q. How did you get informed about the wreck?
A. A boy came running down there and brought the
28* word first *to my boy: I wasn't there, and he came on
over there.
Q. What did you see and find out when you got there?
Tell the Jury in your own words.
A. They was some other folks there before we got there.
;md they had laid the girl off some distance from the wreck, and
the Massie boy; they was getting him out from under the wreck:
be was under the car, I believe, and the other boy, I did not see
him at all; they said he was on the bank above there: I did not
::ee him at that time, until after we got the girl and the Massie
boy out, and then I went up to where the boy was and found
him laying up there and asked him a few questions.
Q. When you talked to the Hall boy was this boy (indicates Massie) present or not?
A. No, he had already been taken to the hospital.
Q. Where did this wreck occur?
A. On Sandy Ridge in Dickenson County.
Jim Marshall, Record Page 8 1 testifies: that he went to the
place of the wreck, that he saw two boys and a girl; one boy
was on the hill, more like he had been thrown out of the car before it landed there, one behind the car on a car cushion-looked
like he was unconscious, and the girl was over thirty feet from
the car; and said he could smell whiskey alright and that the
Hall boy vomited while he was sitting up and I don't know
whether he was drunk or sick over the wreck.
Q. When he vomited what did you smell?
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A whiskey smell.

Cross Examination, Record Page 8 3 :

Q. You don't know whether Hall vomited of being
drunk or not?
A. No.
Q. Nor how long before the wreck he had drunk any
liquor?
A. No.
Lewis Smith, Record Page 84-85-86 states:

Q. Did you see this car on the night of this wreck when
Dellia Couch was killed ?
A. Yes, sir, before the wreck.
Q. What time was that?
A. Between 8 and 1 o o'clock.
Q. Where did you see the car?
A. Going up the mountaif\ below where it wrecked.
Q. Describe to the Jury what took place after you saw
this car?
A. I saw the lights on the car coming up the mountain,
so I turned and did not pay any attention to it; I looked and
seen the light; after it went so far down the bill the lights went
out.
Q. What did you do-did you go down to where the
car wrecked?
A. Yes, sir.
Q. What did you see there?
A. I found three laying there-a man above the car, a
girl about thirty feet from the car, and a boy laying close to the
car.
*Q. Was anybody else there?
A. No, sir.
Q. Were you the first one there?
A. Yes, sir.
Q. Who did you bring out from under the hill first?
A. The Massie boy.
Q. Was he unconscious?
A. Yes, sir.
Q. Did you smell any whiskey on him?
A. No.
Q. Did you smell any whiskey on the rest of them?
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A.

I did on somebody, but I don't know who it was on.

The witness states that they were all unconscious when he
went ta, where the wreck occurred.

Q.

What did Hall say to you?
He asked how bad the girl was hurt.
Q. Did he make any kind of expression, or say who was
driving the car?
A. No, he never did.
A.

Cross Examination Record Page 87 the witness states:

Q. You are positive when you got there, you smelt no
whiskey on Massie's breath, that is what you stated a minute
ago when you were carrying Massie out?
A. No, sir; I never smelt any.
Q. He wasn't drinking any so far as you could tell?
A. That is right.
3 1*

*Corsey Holbrook Record Page 88-89 testifies:

Q.
A.
Q.

Did you see this car a short time before it wrecked?
Yes, sir.
How far from the scene of the wreck did you observe

it?
A. About a mile.
Q. What was it doing; What was the manner in which
it was being driven?
A. He was driving along turning his lights off and on.
Q. When you did go down there did you smell the odor
of whiskey?
A. No, sir; I did not smell it.
Cro~s Examination Record Page 90:

Q. And you were around there and did not smell any
whiskey at all ?
A. No, sir; I never smelt a~y liquor.
Dr. Hugh Griffin was introduced as a witness on behalf of
the Commonwealth on Page 43-44 and he states as follows:

Q.
A.

Q.
A.
Q.

Are you a practicing physician?
Yes, sir.
Where do you live?
Dante.
Did you know the deceased girl, Dellia Couch?
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A.

Not before I seen her that night?
Did she come to your hospital?
A. Yes, sir.
Q. What was her condition?
3 2 * * A. She was in a shock at the time she came in; she had
lost a considerable amount of blood, and at that time she
was rational and could answer questions and knew everything,
but she had been cut badly on the head, and her left thigh was
broken in two places-what we call a compound fracture of the
left thigh, and her scalp was cut and bleeding badly. She was
badly bruised and was in a shock at the time she came in.
Q. Did she live or die?
A. She died the next day.

Q.

Direct Examination Record Page 44:

Q; What was the condition of Massie and Hall as to intoxication?
A. They both had evidently been drinking;· there was
the odor of alcohol on their breath, but how much I could not
say. I did not see either one of them try to sit up or stand up .
. Cross Examination Record Page 45:

Q. Doctor, all three. of these people were right much
shocked at the time, suffering traumatic shock, were they not?
A. Yes, sir.
Q. Is it almost impossible for a medical man to determine when anyone comes in his hospital after a collision of this
kind where he is suffering from a traumatic shock, such as these
boys were, how much intoxicants the persons had prior to the
collision?
3 3 * * A No, sir.
Q. You could not tell how much intoxicants the persons
had prior to the collision unless you would pump the stomach,
and take the chemical contents of the stomach?
A. Yes, sir.
Q. The only thing you are prepared to tell the Jury here
is that you smelt the odor of liquor on their breath when they
came in?
A. Yes, I smelt the odor of liquor on their breath.
Q. How long will the scent of liquor stay on anyones'
breath after they have taken it?
A. Ten or twelve hours.
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STATEMENTS OF FACTS PROVEN BY THE
DEFENDANT
The defendant introduced seventeen witner-ses (pp 95197) in his behalf, and the facts proven by these witnesses are

as follows:
That on the 2nd day of June, I 940, Ted Hall and the Defendant, Roy Massie, left their home near Virginia City in a
car that belcnged to Roy Massie: that they went to Hardy Hollow to see about buying some casings for the car from a Dingus
boy: that they went to Robert Hileman' s hom;e and called him
clown to the road: that they had some whiskey, and that Ted
Hall and Robert Hileman drunk some of the whiskey
34* *while Massie went down to see the Dingus boy about the
casings: that when Massie came back Robert Hileman was
still sitting in the car: that when they got ready to go Ted Hall
turned the car, and that he and Roy Ma::sie went up the hollow
four or five hundred feet, and that Roy Mass:e stopped up the_c
to fill the car up with water from a branch coming down: t:1at
in a few minutes they looked and saw the Couch girl coming up
the hollow to where they were at: that R_oy Massie asked ber,
''What are you coming up here for?" and she said, "Robert
Hileman told me my best friend was up here." Roy got out of
the car and was talking to her, and Ted Hall filled the radiator
up with water, and that they got in the car. and that Ted Hall
said, ''Where are you going?" and that they said to Hall, "We
are going to drive around for awhi1e"; that they came up Hardy
Hollow to Hardy Branch, and before they got to Hardy Branch,
Roy said, "We will have to have some gas, if we ride around";
that the Couch Girl said, "Get the gas and I will pay for it, I
have got a dollar and some cents", and that Ted Hall said, "I
will pay for the gas". and he sent and got the gas and brought
it back: then they started toward West Dante; that as they went
Jlong Sam Glovier's car had failed to run and that they pushed
his car off with the Massie car, and started the engine; that after his car started they pulled around him and that Hall got in
the car and drove on up the road some distance: that Roy
35* Massie then said to *Hall "Let me drive?"; that they then
pulled the car over to the edge of the road and Massie got
out of the car and went around to the front of the car; that Hall
staved in the car until Roy Massie got near the door of the car;
th~t then Hall stepped out of the car, and went around the car
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and got in on the other side of the car; that they went on
through West Dante in the direction to where the wreck occurred: that this was the only time that occurred; that there was no
excitment or anyone screaming, nor any holloaing by the girl
or anyone eh:e: that the car at the time that they changed drivers was not moving; that Ted Hall stayed under the wheel until Massie went around in front of the car and got in under the
£teering wheel; that they were just riding around, and that they
expected to ride around until they found a place wide enough to
turn the car, and then come off the mountain and that was what
tl:·ey intended to do when they got on the curve where the wreck
occurred.
That before they got to the curve as they came up out of
Hardy Hollow Ted Hall was driving the car, and sometimes the
engine would die or stop in changing gears; that the road was
narrow coming around a curve: that when they got to the curve
in Hardy Hollow. that Ted Hall changed the gears, and put the
car into second gear and that the motor of the car died, and that
in trying to start the car it got over too far to make the curve.
and that they got out of the car and pushed it back far
3 6 * enough to make the curve, or pushed it back far *enough
that they thought it would make the curve. and that they
got back in the car and ·1et it drift to see if it would go around
the curve, and the bumper caught on the post.and the girl was
up there on the bank sitting down at the time. That the road at
that point was very crooked and narrow; that this was their
first trip over that road; that Massie did not appear to have
even taken a drink of whiskey: that some hours before the
wreck, Massie took his last drink of whiskey, and that he only
took one small swallow which did not have any effect on him
about three o'clock in the afternoon, and that this wreck occurred between eight-thirty and nine o'clock at night.
The evidence further shows that Massie only took three
small drinks of whiskey out of a half pint bottle during the day;
that at the time of the wreck, he was driving slow and carefully
around the curve; that at the time the car left the road Massie
had the car in second gear, and couldn't have been making over
eight or ten miles an hour.
That Roy Massie started to make the sharp curve which
was also very narrow and that something dropped down: that
they didn't know what it was; that it could have been a flat,
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and that when it dropped down that Roy Mass~e tried to puII
the car back in the road and couldn't, and that it went over the
bank carrying with it Ted Hall, Roy Massie and Della Couch.
That when they were picked up Della Couch, now
3 7 * deceased, and Roy Massie were each unconscious, and were
carried away from the scene of the accident before Ted Hall
was removed; that Ted Hall was later carried away from the
scene of the wrerk; that he was in a dazed condition; that Ted
Hall states that there was one under each arm that helped him
up the hill, and he got in the car: that he remem hers getting in
the car, but does not remember anything else until he was lying
in the bed after they took him to the hospital. That Ted Hall
stayed in the hospital from Sunday night until Tuesday evening, and that he went back and forth to the Coeburn Hospital
for treatment. Ted Hall further states that he remembers the
car making its first turn and that was the last thing that he remembers until a man came .rn him.
There is no dispute among the witnesses introduced on behalf of the Defendant, or any facts testified to, and all the'r evidence tends to show that Roy Massie was not guilty of any negligence upon which the Commonwealth could base a conviction
of involuntary manslaughter.
Upon the foregoing evidence a jury returned the followtng
verdict against the Defendant: "We the jury find the Defendant
Roy Massie, guilty of involuntary manslaughter as charged in
the within indictment, and fix his punishment at three years in
the Penitentiary.-D. R. Dotson Foreman."
A mot1011 was made by the defendant by counsel to set
aside the verdict and grant him a new trial on the grounds
3 ~,... set * forth in the record at page 2 1 9, and the Court ove1
ruled said motion and entered its judgment finding the Defendant guilty in accordance with the terms of the verdict and
fixed his punishment as above stated.
ARGUMENT ON ASSIGNMENT OF ERROR I
The Court errered in refusing to set aside the verdict of the
Jury:
( 1)

Because the verdict of the Jury is contrary to the law
as given to the jury by the Court instructions for the
Commonwealth and instructions for the Defendant.
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(2)

Because the verdict of the jury is contrary to the
evidence introduced by the Commonwealth and the
Defendant.

( 3)

Because the verdict of the Jury is without sufficient
competent evidence to support the verdict of the
Jury (Bill of exceptions No. 5, record page 220).

The Court should have set aside the verdict of the Jury
because the verdict shows that the jury absolutely disregarded
the instructions of the Court given on behalf of the Defendant
and especially instructions Nos. D- 2, D-3 and D-8 (Record •
page 2 r 2, etc).
We are aware of the fact that where the Jury has found a
verdict of guilty, a motion to set aside such a verdict because it
is contrary to the evidence is heard practically
39* *upon a demurrer to the evidence, however, even considering this upon a demurrer, we submit that the evidence of
the Commonwealth is entirely insufficient to support a verdict.
The Jury was supposed to consider the evidence in the
light of the instructions given by the Court as the law of the
case, and we submit that the verdict is absolutely contrary to the
evidence and the law as set forth in Plaintiff's bill of exception
No. 3 (Record page 211).
The record in this case shows clearly and conclusively that
the Jury based their verdict on the following alleged acts of
negligence on the part of the Defendant, Roy Massie.
(a) That he was intoxicated.
( b) That they changed drivers of the car,
moving.

and

the car

(c) That a man about one mile away testified that he saw
the lights of the car going off and on.
The record shows that no one except Roy Massie, the Defendant, and Ted Hall were pr.esent at the time of the accident,
and we shall refer to this p:::>int later on in this petition.
Ted Hall testified as a witness for the Defendant and Roy
Massie testified in his own behalf. and we submit that the record
shows that they frankly testified to all that occurred on the trip
which resulted in the death of Della Couch. By a reading of the
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facts stated by each of these witnesses, it will appear that their
statements are earmarked with truth, and can it be said un,40* der all the evidence in this *case that the evidence offered
by the Commonwealth was so ~trong and conclusively that
it w6uld over-ride the presumption of innocence.
In the recent case of Sutherland vs. Commonwealth. 1 7 r
Va. 485, this Court stated:
* "It i., elementary in this state, except as modified by statute, that the accused, in a criminal case, is prewmed to be innocent until his guilt has been proven beyond a reasonable
doubt. The burden of proof is upon the Commonwealth. This
presumption of innocence is so strong that not only is the accused entitled to the benefit of it, but if the case be a doubtful
one, the presumption is sufficient to turn the scale in his favor.
It has been repeatedly held that it is not sufficient that the evidence creates a susp:cion or probability of guilt; but it must go
furtber and exclude every reasonable hypothesis except that of
guilt. Nor. where a fact is qually susceptible of two interp.:etations one of which consistent with the interpretations of the accussed, may the Jury arbitrarily adopt that interpretation w~1:c~1
incriminates him. The failure of the Commonwealth to po~nt
out the cause (supplied) or the defendant to name the gu.lty
party, is not allowed to prejudice the presumption of innocence
m favor of the defendant. Dixon v. Commonwealth, 162 Va.
798, 173, S. E. 521; Triplett v. Commonwealth, 141 Va. 577,
127, S. E. 486; Sprately v. Commonwealth, I 54, Va. 854, 152
S. E. 362-364.

We quote from the Syllabi in the case of Dotson v. Com:..
monwealth, 171 Va. 514:
"Criminal Law-Presumption of Innocence-Over-thrown
only by Proof of Guilt beyond Reasonable Doubt-There is no
stronger presumption afforded than that an accused is presumed to be innocent, and this presumption can not be overthrown
except by proof of his guilt beyond a reasonable doubt."
"Criminal Law - Evidence - Inferences - Where inferences are relied upon to establish guilt they must point so clearly that any other conclusion would be inconsistent therewith,
and this is true no matter how suspicious circumstances may be."
Further quoting from this case, the Court stated that.
page 5 1 7:
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"We think the set of circumstances in each of the cases
4 I* * furnished convincing evidence to support the holdings.
"We think that character of proof is lacking here. There
is no stronger presumption afforded than that the accused is
presumed to be innocent, which can not be over thrown, except
by proof of his guilt beyond a reasonable doubt."
"From the facts shown no reasonable inference of guilt
can be deduced which will be equivalent to proof of guilt beyond a reasonable doubt, which always necessary."
The facts in this case clearly shows that Roy Massie,
(a) T oak three small drinks of whiskey out of a half
pint bottle along with two others, which was about
three o'clock in the afternoon; that this wreck did not
occur until eight-thirty or nine o'clock, which was
seven or eight miles from the place where he drank the
whiskey, and that he did not drink any more whiskey.
(b) The evidence further shows that Ted Hall was driving the car at the time he drank the whiskey; that
they changed drivers of the car one time, and that the
car was standing absolutely still when they changed
drivers, but that the Commonwealth in order to try
to show negligence introduced one witness who said
they changed drivers and the car moving; that is was
making about ten miles an hour and was going uphill,
and that Massie ran around in front of the car, and
it still going at this rate of speed, and got in the car
under the steering wheel on the opposite side, and
we submit that this evidence on the speed of the car,
and the manner in which they changed drivers is unbelievable.
(c) That a man about one mile away saw the lights of
the car going off and on.
We submit that the foregoing is all the acts of negligence
on the part of Roy Massie that would tend to prove any negligence or any negligent act upon his part.
The record further shows that Della Couch, the deceased,
42 * *and Roy Massie were engaged to be married on the 20th
day of June, 1 940. and can it be said under the foregoing
facts that Roy Massie was recklessly driving his car and thereby
jeopardizing the life of his intended bride? The physical facts
at the place of the accident disprove any negligence ( to our
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mind) on the part of Roy Massie, and it is the fact that Roy
Massie and Ted Hall went with the car on its final and fatal
plunge.
In the case of Bell v. Commonwealth, 170, Va. Page 597.
which was a charge of mandaughter brought about by the operation of an automobile, Spratley, J., delivering the opinion of
the Court said: "The precise grade of such a homicide, whether
murder or manslaughter, depends upon the facts of the particular ca~e. One. however. who accidentally kills another even
though he may be chargeable with some actionable negligence,
is not guilty of a crime, unless his negligence is so gross and culpable a, to ind:cate a callous disregard of human life and of the
probable consequences of his act. The crime is imputed because
of recklessne~s. and where there is no recklessness there is no
cnme.
"The Courts and the authorities agree. in the absenc~ of
statutory regulation~. that a higher degree of negligence is required to establish criminal negligence than to establish liabil"r,,
in a civil action. The negligence required in a criminal proceeding must be more than the lack of ordinary care and precaut:on.
It must be someth:ng more than mere inadvertence or mis4 3 * * adventure. It is a recklesrness or *indifference incompltible with a proper regard for human life. It must be shown
that a homicide was not improbable under all of the facts existing at the time. and that the knowledge of such facts should
have had an influence on the conduct of the offender. 99 A. L.
R. 829: 5 Am. Jur. 927: Cain v State, 5 5 Go. App. 3 76. 190
S. E. 371.,.
In the ca~e of Terry v. Commonwealth. 171 Va. page 505,
which was an indictment for manslaughter Hudgins. J. in delivering the opinion of the Court said:
"In Brown v. Commonwealth, 89 Va. 3 79, r 6 S. E. 250,
it is said that there can be no conviction where the corpus delicti
is not proved with particular clearness and certainty ...
"In the case at bar the evidence was sufficient to convict
the accused of driving the car while under the influence of liquor. or to convict him of violating the statute regulating traffic upon the highways, but he was prosecuted for neither of
these crimes. The indictment charged him with manslaughter.
The burden was upon the Commonwealth to prove that the unlawful act of the accused was the efficient cause of the death of
William Cox.
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"In Williams v. Commonwealth, 130 Va. 778, 107, S.
E. 6 5 5, 6 5 6, we said: "Where there is evidence tending to
criminate, the Jury is almost uncontrollably the Judge of its
force and weight and of the proper inference from the facts
proven' ***But in the case before us the evidence before the
Jury when regarded most favorably for the Commonwealth,
left it, to say, the least, equally probable that the death of the
deceased was due to the natural cause of indigestion, as the result of over-heating * * *, and that the death was due to any
cause for which the accused could be said to be responsible. So
tLat there is no evidence tending to exclude the hypothesis that
th~ death of the deceased was due to such natural cause alone."
In the case at bar, there is no evidence tending to exclude
the hypothesis that the death of the deceased was due to an unavoidable accident.

* As we have before stated, there was no one present at
the point of the accident except Ted Hall and the Defendant, together with Della Couch, now deceased. Ted Hall and
Roy Massie stated, that just prior to the time of the accident
Roy Massie had put the car into second gear, and was rounding
a sharp curve making about eight or ten miles an hour, and that
when they got on the point of the curve something dropped
down about the car, and it left the road carrying its occupants
with it.
44 *

There is no evidence in conflict with the evidence of these
two witnesses.
In the case of Munday v. Commonwealth, 144 Va. Page
609, the Court says: "The rule in Virginia is that every homicide is presumed in law to be murder in the second degree, and
the burden is upon the accused to reduce it to manslaughter, voluntary or involuntary, or to show that the killing was justifi.able or excusable, in the latter case-for example an unavoidable accident. Horton v. Commonwealth, 99, Va. 848, 3 8, S. E.
184: Langley v. Commonwealth, 99 Va., 807, 37 S. E. 339."
See Goodman V. Commonwealth, 153 Va., P. 945
We submit that we are unable to find any evidence offered on behalf of the Commonwealth upon which a jury could
find the defendant guilty of involuntary manslaughter, and the
Jury must certainly have totally ignored the instructions Nos.
D-2, D-3, and D-8, on the question of the degree of negligence
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required to prove beyond a reasonable doubt by the Commonwealth before they can find the defendant of * any
offense. The defenadnt was not tried before the Jury for
any offense except involuntary manslaughter, and we therefore,
earnestly contend that on this assignment of error that the trial
Court should have set aside the verdict of the Jury and awarded
the defendant a new trial.
45 *

In Brooks v. Commonwealth, 145 Va., page 8 5 5. Chichester, J., in delivering the opinion of the Court said:
"Even if it be conceded that there is a material conflict in
the evidence, the overwhelming weight of it is against the verdict of the .Jury and in favor of the defendant but as we view the
evidence the physical facts. which are undisputed, remove all
conflict and contradict any and all evidence upon which the
verdict could have rested, and leave it without credible support.''
INSTRUCTIONS
There is a direct conflict in instruction given by the Cou.!. t
on behalf of the Commonwealth, and on behalf of the De{endant. The Court gave the foilowing instruction on behalf of the
Commonwealth.
"The Court instructs the Jury that if they be~·evc from
the evidence, beyond a reasonable doubt that the Defendant
while under the influence of intoxicants. or whether intoxicated or not, drove his car in a reckless manner, in disregard of human life, resulting in the death of Della Couch. he is guilty of
Involuntary Manslaughter and the Jury should so f~nd,
46* and fix his punishment at from one to five *years in the
penitentiary, or in your discretion by confinement in jail.
not to exceed twelve ( 1 2) months and by a fine not to exceed
one thom:anq dollars ($1,000.00) either or both."
In this instruction the Court tells the Jury that if they believe from the evidence that the Defendant while under the influence of intoxicants or whether intoxicated or not drove his
car in a reckless manner in total disregard of human life resulting in the death of Della Couch, he is guilty of involuntary
manslaughter. In this instruction the Court uses the ordinary
term negligence when under the law, and as given in the instructions offered by the Defendant, the Jury before they could find
the defendant guilty must find the defendant guilty of a higher
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degree of negligence, that is, that his negligence must be gross
and culpable negligence. Bill of exceptions No. 3, record page
212, and 213 and page 2 16. The instruction as given by the
Court for the Commonwealth is not only in conflict with the
instructions offered and given by the Court on behalf of the
Defendant, but the instruction given for the Commonwealth,
the language of the instruction amounts to the Court's indication to the Jury his opinion of the evidence upon which they
should find the Defendant guilty.
"A misdirection or other mistake, however, appearing in
tbe record is presumed to have affected the verdict of the Jury,
and a judgment thereon will be reversed unless it plainly
4 7 * appears from the whole record that the error did not * affect. and could not have affected the verdict. Amer Tobacco Co. v. Polisco. 104 Va. 777; Hatton v. Mountford, 105 Va.
97: Norfolk Ry. etc. Co. v. Corletto, 100 Va. 355; Lucas v.
Clafflin, 76 Va. 270; Wimball v. Borden 95 Va. 207; and it
has been said in a criminal case that it is only in extreme cases
where it clearly appears that no injury could have resulted, will
the Appellate Court refuse to set aside a verdict renderd on erroneous instructions. Jackson's case 97 Va., 762; Montgomery's case, 98 Va. 852."
"Under this rule a verdict will be set aside for misdirection,
when the evidence on the material question involved is so conflicting that if the verdict had been for the opposite party, the
Court could not have disturbed it, as, in such case, it is impossible to say that the erroneous instruction has done no harm, and
that no other verdict could have been found than was found.
Norfolk & W.R. Co. v. Mann. 99 Va., 180; Richmond P. &
P. Co. v. Steger, 101 Va. 319."
Contradictory or Inconsistent Instructions.
'·While instructions must be read as a whole, and defects
in one instruction may be cured by a correct statement of the
law in another where the court can see that, taking the instructions as a whole. the defect could not have mislead the jury, yet
if two instructions are inconsistent and contradictory the
48 * verdict will be set aside, as it is * impossible to say whether the jury was controlled by the good or bad in arriving
at a conclusion. Richmond Traction Co. v. Hildebrand, 98 Va.
22, Same v. Same, 99 Va. 48; American Tobacco Co. v. Poliscon. 104, Va. 777; Winchester v. Carrol, 99 Va. 727; Rich-
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mond Pa~senger, etc., Co. v. Steger, 101, Va., 319; Va., & N.
C. Wheel Co., v. Chalkley, 98, Va. 6 2; Continental C. Co. v
Peltier, 104 Va. 222."
"In dealing with inconsistent instructions in Va. & N. C.
Wheel Co. v. Chalkley, 98, Va. 62, the court said: The fact
that another instruct:on may have correctly stated the law upon
the subject does not cure the error. Where two instructions are
inconsistent with or contradict each other, it is impossible to say
whether the jury was controlled by the one or the other. Neither
can the contention be sustained that the error under consideration should be disregarded because upon the whole case it is
clear that no other verdict could properly have been found. The
evidence is conflicting and this court cannot say that the Plaintiff
in error was not prejudiced by the erroneous instruction. Richmond Traction Co. v. Hildebrand, 98 Va. 22." See also R:c:1mond Traction Co. v. Hildebrand, 99 Va. 48: Southern
R. Co. v. Hansborough, 107 Va. 734."
49* *BECAUSE THE COURT ERRORED IN ADMIT-

TING EVIDENCE AGAINST THE DEFENDANT OVER THE OBJECTION OF
COUNSEL FOR THE DEFENDANT
The trial Court permitted the Commonwealth to introduce a witness, Ben H. Salyers, called in rebuttal, re::ord Page
209 lh, Bill of Exception No. I A. and the witness was asked
by the Commonwealth Attorney the following que$tion:

Q.

I will now ask you what statement Ted Hall made
to you when you arrived on the scene of the accident and c:ime
in contact with him until you left him in regard to this wreck?
To which question the Defendant, by counsel, duly and
properly excepted, and which said exception was overruled by
the Court's making this stat~ment: "This is not evidence
agaim;t the Defendant, but goes only to the credibility to be given to Hall."

Q. Tell what was said by Hall?
A. He made a statement like this: the question was asked him-I believe I asked him myself, and Mr. Marshall asked
him about the same question, asked him, "How come the
wreck?" and he said, "I told that Damn fool", or words to that
effect, I believe that is the exact words, "that he couldn't drive,
that he was drunk," and he said, "He came very near wrecking
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down there on that curve, and I told him he couldn't drive, and
I wanted to drive and he would not let me;" he said, "I
50* was drunk, but not so drunk, but what *I could keep the
car in the road."
The record shows in this case from the Commonwealth's
witnesses that the Defendant, Roy Massie was the second one
of the injured parties removed from the wreck, and that he was
not present when Ted Hall made this statement, and we submit
that this statement as set forth in bill of exceptions r A is hearsay evidence and is not admissible against the defendant in any
manner whatever.
"In the case of Guynn v. Commonwealth, 163 Va., at
page 1046, Chinn, J., in delivering the opinion of the court
said:
·
"The next assignment of error is to the ruling of the Court
in permitting the attorney for the Commonwealth, over the objection of the accused, to ask the witness, John Montgomery, as
to a conversation, he had with Harvey Boyd, the brother-inlaw of the accused. It appears that the only persons present at
tbe time and place of the homicide, besides the accused and the
deceased were john Montgomery, and Ed Guynn, brother of
the accused. The parties had been to a shooting match in the
neighborhood and all of them had been drinking. On their way
home Ed Guynn and the accused came upon John Montgomery
and the Deceased and found them engaged in a fight. Ed Guynn
separated them, and the deceased thereupon came up to the accusd, who was standing to one side, and undertook to take the
shotgun, which the accused was carrying under his arm, away
from him. A scuffle ensued and the gun was discharged, fattally
wounding the deceased. Up to that time all the parties had been
on friendly terms, and the accused claimed the gun went off acciden tly, while it was the theory of the Commonwealth that the
shooting was intentional; and this constitutes the main issue in
the case. The questions and answers objected to are as follows:
"Q. You had a conversation with Harvey Boyd?
''A. Yes, sir.
"Q. Tell the Court and Jury all that passed between you?
5 r * *"A. Well, he just said Protch Marchall is dead and
gone and what I could swear to against Joe Guynn would
not bring him back, to make it as light on Joe as I could."
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It is shown that this alleged conversation took place out
of the presence of the accused. We think it was prejudical error
to permit the evidence to go to the jury, under the circumstances.
In McBride's case, 95 Va. 818, 30S. E.
Also ~ee Slade V. Commonwealth, 155 Va. Page 1099
The language used by the Court in permitting the witness
to answer the foregoing question would indicate that the Court
also expressed an opinion upon the credibility of the witness
Ted Hall. The defendant properly objected as wJl appear from
the record the question every .time it was asked, and the record shows that the Court sustained the objection of the Defendant, in the evidence in chief, by overruling the objection of
counsel for the Defendant in the rebuttal evidence. As we underr.tand this law the credibility of witnesses is to be determined
exclusively by the Jury which tried the case, and it is erroneous
to r-ignify to the jury the opinion of the Court touching the
weight or rnffaiency of the testimony.
"Of course statements made by a witness to a third party
out of the presence of the accused are not admissible. There are
two reasons, however, why the statements in question do nor
constitute reversible error, first, the statements were immaterial
and harmless and did not, in any way, connect the accu~ed. The
statement of Bass to the officer that other unnamd parties
would go to the still later in the n~ght could not po~sibly have
prejudiced the interest of the accu~ed nor misled the jury. The
second reason is, that the objectionable statement was prompted
and brought about by the cross examination of Bass by the
counsel for the accused and he cannot now complain."
52*

*There is a mode of discrediting witnesses, that is
( a) Ditproving testimony, that is, showing it to be false.
(b) by impeaching general character for truth, and
( c) Proof of self-contradictions. Minor's Synopsis of the
law of Crime and Punishment, page 286.

The record in this shows that Ted Hall at the time of the
alleged statements made to him by Ben H. Salyer was in a condition that he did not know what he was saying, even if he said.
what the witness testified to, and the whole record shows that
Roy Massie, the party on trial, was not present, and had no opportunity to deny the statement made by Ted Hall, and there-
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fore, we submit that the Court errored in admitting this evidence.
CONCLUSIONS

In this case the burden was upon the Commonwealth to
prove beyond a reasonable doubt that the Defendant, Roy Massie. was guilty of gross and culpable negligence and unless the
Commonwealth has so proven then it was the duty of the jury
to find the defendant not guilty, and it was furthermore the
duty of the Court to set aside the verdict of the Jury, and award
the defendant a new trial.
We do not seen any room for argument that the Commonwealth carried the burden cast upon it, but on the contrary, we
submit that the Commonwealth has failed in every particular
to carry the burden thus placed upon it.
5 3 * *We cannot but feel that a grave injustice has been done.
Whether the jury was swayed by passion, prejudice or
whether they were misled by the instructions of the Court, and
the expressions of the Court at the trial of the case we do not
know. We realize the reluctance on the part of the Court to set
aside a verdict, because it is contrary to the evidence. However,
there are cases in which the verdict of Juries is clearly contrary to
any reasonable view of the evidence: that the court will exercise
its power, and set aside such verdict.
We submit that the language of the Court in the case of Lindsay v. Commonwealth, 135 Va., Page 5 80, is peculiarily applicable to the facts in this case. In that case, in a well-considered
opinion by Judge Prentiss, it was stated: "Although the Supreme Court of Appeals is most reluctant to disturb a verdict
which has been approved by the trial Court, yet after giving all
of the evidence in the record most careful consideration, the
Court was driven to the conclusion that unless the rule which
requires the Commonwealth to prove a crime to the exclusion
of every reasonable doubt was to be abrogated, the judgment in
this case must be reversed.
Your petitioner, therefore prays that a writ of error and
supersedeas be granted to him in this case; that upon a hearing,
the judgment of the Circuit Court of Dickenson County be reversed and annulled: and that the Court dismiss the prose54 * cution and remand the case to the Circuit *Court of
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Dickenson County for a new trial; that in the event that
W!'."it of error and supersedeas is awarded, your petitioner desires
to adopt his petition as his opening brief.
Petitioner further £tares that a copy of this petition was
mailed to Hansel Fleming, Attorney for the Common wealth of
Dickenson County, Virginia, on the 27th day of December.
1940.

Petitioner further states that he desires to state orally his
reasons for requesting a writ of error and supersedeas in this
case, and would request that reasonable opportunity be afforded him to do so.
ROY MASSIE.
By Counsel.
A. N. KILGORE
Attorney for Petitioner.

I. A. N. Kilgore, of Wise, Virginia, Attorney, practicing in
the Supreme Court of Appeals of Virginia do certify that in my
opinion. the judgment in the Case of Commonwealth v. Roy
Massie should be reviewed by the Supreme Court of Appeals of
Virginia.
Given under my hand on this the 27th day of Dec., I 940.
A. N. KILGORE.
Filed December 30th,

I

940, J. M. Kelly, Deputy Clerk.

Writ of error and supersedeas awarded but not to operate
to discharge the accused from custody if in custody or to release
him from bail if out on bail.
Jan. 24,

1 94 I

PRESTON W. CAMPBELL.
To The Clerk at Richmond,
Received January 25, 1941.
M.B.W.

Roy Massie vs. Commonwealth of Virginia

37

RECORD
VIRGINIA:
IN THE CIRCUIT COURT OF DICKE]\{SON COUNTY.
Commonwealth of Virginia,
VS. INDICTMENT FOR MURDER
Roy Massie, et als

Plaintiff
Defendants.

STENOGRAPHIC REPORT OF TESTIMONY AND
OTHER INCIDENTS OF THE TRIAL THEREIN
AND CERTIFICATE OF EXCEPTIONS.
pagt

At a Circuit Court of the County of Dickenson at the
Court House of said Court in said County on Monday, June 24, in the year of Our Lord One Thousand, Nine
Hundred and Forty.
1

]

Present: The Honorable Alfred A. Skeen, Judge Presiding.
It appearing to the Court that it is necessary that a Special
Jury be summoned for the present term of Court, Whereupon
the Sheriff of this County, summoned from a list furnished by
the Judge of this Court as provided by law, Alfred A. Skeen,
Jr., M. D. Stanley, J. 0. Mooney, Glen Johnson and Melvin
Fleming, who being examined on their Voir Doir and found
free from exceptions qualified in all respects to serve as Grana
Jurors, and the Court, having selected Alfred A.
page 2 ] Skeen, Jr., foreman, who took and subscribed the
oath prescribed by law, and the other Grand Jurors
having been sworn the oath the foreman had taken on his part,
they and each of them would keep and observe, on their part
and having received their charge from the Court, retired to their
room to consider of their presentments, and after some time returned into Court having found the following indictments, towit:
Commonwealth vs. Ted Hall and Roy Massie, Murder, a true
bill, A. A. Skeen. Jr., foreman.
And having finished their investigations were discharged
for the term.
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VIRGINIA:
Pleas before the Circuit Court of Dickenson County, Virg1ma:
Be it remembered that heretofore, to-wit: At a Circuit
Court held for D:ckenson County at the June, Term, I 940, the
following indictment was returned by the grand jury, which is
in the words and figures following to-wit:
page 3 ] VIRGINIA: In The Circuit Court of the County of
Dickenson.
County of Dickenson to-wit
The Grand Jurors of the Commonwealth of Virginia for
the body of the County of Dickenson at the June Term, I 940,
on their oath present that Ted Hall and Roy Massie on the
- - - - d a y of
, in the year 1 940, in the .said
County and within the last twelve months prior to the finding
of this ind:ctment did unlawfully and feloniously kill and murder one Della Couch, against the peace and dignity of the Com,.
monwealth of Virginia.
WITNESSES; sworn and sent by the Court to the Grand
Jury to give evidence: Robert Hileman, Arthur Salyers, Ben H.
Salyers, Roosevelt McCoy, Mack Ramsey, Malissa Turner, and
Bruce Turner.
Endorsed on Back: Commonwealth v. Ted Hall and Roy Massie, Indictment for Murder, A True Bill. A. A.
page 4 ] Skeen, Jr., Foreman. Circuit Court for Dickenson
Circuit Court for Dickenson County, Virginia on
Tuesday, September 3rd in the year of our Lord, One Thousand Nine Hundred and Forty:
Present: The Honorable Alfred A. Skeen, Judge Presiding.
Commonwealth of Virginia,
Vs. Murder No. 822
Roy Massie

Plaintiff
Defendant

This day came the Commonwealth by her Attorney, and
the Defendant, Roy Massie, appeared into Court in obedience
to his recognizance, and the arraignment of the Prisoner is
hereby waived, and the Defendant e·ntered a plea of not guilty
to the charge in the indictment, and the Venire Facias, for the
trial of the said Roy Massie charged with the felony aforesaid
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having been executed by the Sheriff of this County, and a panel
of twenty persons so summoned and in attendance upon the
Court, who being sworn were found qualified in all respects to
serve as jurors in this case. Thereupon the Commonwealth
struck four from the panel and the Defendant likewise struck
four from the Panel stricking alternately, and the remaining
twelve constituting the jury for the trial of the said Roy Massie,
charged with the felony aforesaid, to-wit: Troy Ratliff, John
Ratliff, Nelson Stanley, Corbett Mullins, Floyd Powers, W. R.
· Suthe.rland, R. B. Sutherland, Pery Compton,
page 5 ] Lawrence Colley, George Burchett, D.R. Dotson and
John Yates, who were sworn by the clerk to well
and truly try, and true deliverance make between the Commonwealth and the Defendant at bar, and a true verdict render according to the evidence, and after hearing a part of the evidence
were adjourned over until tomorrow morning at 9: oo o'clock,
a. m., and were instructed by the Court not to converse with any
person nor permit any person to converse with them or any matter pertaining to this case.
Circuit Court for Dickenson County, Virginia, on Wednesday,
Sept em her 4th, in the year of Our Lord One Thousand, Nine
Hundred and Forty: Present: The Honorable Alfred A. Skeen,
Judge, Presiding.
Commonwealth of Virginia
Vs. Murder No. 8 2 2
Roy Massie

Plaintiff
Defendant.

This day came again the Commonwealth by her Attorney,
and the Defendant again appeared into Court, and the same·
Jury that was adjourned over on yesterday again appeared into
court, and after hearing the remainder of the evidence, instructions of the Court, and arguments of counsel, were
page 6 ] sent to their room to consider of their verdict, and
after sometime returned into Court having found
the following verdict to-wit: "We the jury find the defendant,
Roy Massie Guilty of Involuntary Manslaughter as charged in
the within indictment and fix his punishment at Three years in
the Penitentiary. D. R. Dotson, Foreman."
The defendant, Roy Massie, moved the Court to set aside
the verdict of the Jury rendered against him and to award him
a new trial on the following grounds, to-wit:
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Fir~t: Because the verdict of the Jury is contrary to the
iaw as given to the Jury by the Court in instructions for the
Commonwealth, and for the Defendant.
Second: Because the verdict of the Jury is con\rary to the
evidence introduced by the Commonwealth, and by the defendant before the Jury at the trial of this cause.
Third: Because the verdict of the Jury is without sufficient competent evidence. to support the verdict of the. Jury.
Fourth: Because the Court erred in refusing two instructions offered on behalf of the Defendant.
Fifth: Because the Court erred in admitting evidence against
the Defendant, over the objection of Counsel for the Defendant.
But the Court doth overrule the Defendants motion to
~et aside said verdict. and the Defendant by counsel, duly and
properly excepted.
page 7 ] And it being asked of the said defendant, Roy Massie, if anything for himself be had to offer or
knew to say why the Court should not proceed to pronounce
~.entence upon him according to law, and nothing being offered
in delay it is ordered that the said Rov Massie be taken by the
Jailor of this County, and by him kept until such time as the
Superintendent of the State Penitentiary or his agents send for
him, and that he then be delivered to the Superintendent of the
State Penitentiary or bis agents and by them delivered to the
States Penitentiary, there to be kept, treated and confined in the
manner provided by law for the period of Three ( 3) years, the
time fixed by the Jury in its verdict.
It is further ordered by the Court that the Commonwealth
recover of the said Defendant Roy Massie, its costs in this behalf expended. And the Defendant is remanded to jail. It further appearing to the Court that the Defendant have been confined in the Jail of this County on this charge since September 4,
1 940, and he is entitled to and given credit for the time served
in Jail on this charge.
Whereupon the defendant by Counsel moved the Court to
postpone the execution of the sentence herein imposed, for a
period of sixty days, that he may apply to the Supreme Court
of Appeals for a writ of error, which motion is granted.
Te~te: This 2 day of November, I 940.
ALFRED A. SKEEN.
Judge
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page 8 ] VIRGINIA:
IN THE CIRCUIT COURT OF DICKENSON COUNTY.
COMMONWEAL TH OF VIRGINIA,
PLAINTIFF
vs. Indictment for manslaughter
ROY MASSIE AND TED HALL,
DEFENDANTS.
BILL OF EXCEPTIONS NO.

1

The undersigned, Alfred A. Skeen, Judge of the Circuit
Court for Dickenson County, Virginia, hereby certifies that upon the trial of the case of the Commonwealth of Virginia vs.
Roy Massie, the following evidence was introduced on behalf
of the Commonwealth and on behalf of the Defendant as hereinafter denoted, and that the said evidence hereinafter denoted
is all the evidence that was introduced at the trial of this case
to-wit:
VIRGINIA:
IN THE CIRCUIT COURT OF DICKENSON COUNTY.
Commonwealth of Virginia,
Vs. Indictment for Manslaughter
Roy Massie

Plaintiff
Defendant

page 9 ] This case came on this day to be heard, on this the
3rd day of September, 1940, before his Honor Alfred A. Skeen, Judge of the Circuit Court of Dickenson County,
and a jury duly empanelled and sworn to try the issue joined.
APPEARANCES:

Tansel Fleming, Attorney for the
Commonwealth: David Crabtree
and D. F. Kennedy, Assistant Attorneys for the Commonwealth.
A. N. Kilgore and H. M. Bandy,
Sr., Attor11eys for the Defendant.

The Defendants elected to be tried separately, and thereupon the Commonwealth elected to try Roy Massie first.
The Defendant, Roy Massie, was arraigned and entered
a plea of not guilty to Plaintiff's Indictment.
,
The witnesses for both sides were called, sworn and placed
under the rule.
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Mrs. Mollie Couch.

Robert Hileman

Opening statements were made by D. F. Kennedy, assistant Attorney for the Commonwealth, and A. N. Kilgore, Attorney for the Defendant.
Thereupon the following evidence was introduced on behalf of the Commonwealth.
page Io ] MRS MOLLIE COUCH a witness of lawful age,
. being introduced by and on behalf of the Commonwealth, after being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Fleeming:
Q. 1 Where do you live?
A. I live two miles from St. Paul on Honey Branch.
Q. 2 Do you know the Defendant, Roy Massie?
A. I know his face.
Q. 3 Do you know Della Couch?
A. Yes, sir.
Q. 4 Are you the mother of Della Couch
A. Yes, sir.
Q. 5 How old was Della?
A. She was sixteen the first day of April. (Reads from
Birth Certificate) Della Daisy Couch, born April r, 1924, sex,
Female, at St. Paul. Virginia.
Q. 6 At the time of her death where was she living?
A. She was staying with Mr. and Mrs. Vernon Damron.
Q. 7 Do you know whether or not she and Roy Massie
were going together as sweethearts?
A. I did not know it then; they told me this after
page 1 1
she was killed.
Q. 8 When and where did Della die?
A. She· died in Dante Hospital, June 3rd.
( No cross examination).
(Witness stood aside).
ROBERT HILEMAN. a witness of lawful age, being introduced by and on behalf of the Commonwealth, after being first duly sworn, testified as follows:

page

12

]
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Robert Hileman
DIRECT EXAMINATION
By Mr. Fleeming:
Q. I Is your name Robert Hileman?
A. Yes. sir.
Q. 2 Where do you live?
A. At St. Paul.
Q. 3 Do you know the defendant, Roy Massie?
A. Yes, sir.
Q. 4 Did you know the deceased girl, Della Couch?
A. Yes, sir.
Q. 5 Did you see the Defendant, Roy Massie, the day
this girl met her death?
A. Yes, sir, they came up to my house, and went above
the house and turned the car, and came back below the house
and stopped, and called to me, and I went down to the car, and
they said, "Get in the car and set down," and I did, and they
said, "We have some liquor, take a drink," and I said, "I did
not want to," and they said, "Take a drink," and I did, and the
Massie boy asked me, if I had seen the Couch girl. and I said,
"I had not," and I said, "Maybe my wife had,"
page I 3 ] and I called to the house, and asked her, and she
said. "She had not," and he said, "He came down
there to see her," maybe she was down at Mr. Dingus' house
below me, and he went down there to see if she was there, and
while he went down there. me and the Hall boy sat in the car,
and my brother-in-law came along in a car, and we backed the
car back, so he could pass: the Massie boy came back. and got
in the car, and they sat there a while, and when they started
away, he said, "Tell her, I was over here to see her"; I thought
the boys were gone; they drove down the road, and this little
Couch girl came down the road to my house. and the boys blew
at the girl, and she said, "Wonder who that is blowing at me?"
and I said, "It is your best friend," and the girl reached down
and kissed her little sister, and took her hand bag, and went up
the road, and I never seen the car any more after they went below the house, and I never seen the girl in the car, nor get in ·the
car, and the next I heard was on the next morning. she was
killed.
Q. 6 You say they gave you some whiskey?
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Robert Hileman
A. Yes, sir, out of one-half pint bottle.
Q. 7 What time of day was this?
A. Four o'clock in the afternoon.
Q. 8 Did you see any other whiskey besides this onehalf pint bottle?
A. They made the remark, they had some more
page 14 ] whiskey, and I made this remark, "Boys, you better
go on home, and quit drinking''; they was another
pint bottle-I don't know what it was-in the dash board of
the car in the pocket: I could not swear it was liquor; I did not
taste it.
Q. 9 You did taste the one-half pint?
A. Yes, sir.
Q. 1 o Was it whiskey?
A. Yes, sir.
Q. 1 1 What color was that you drunk?
A. Clear, like water.
Q. 12 Was it Moon Shine?
A. Yes, sir.
Q. 1 3 How far is it from where this wreck occurred to
the place where you saw these boys?
A. Six or Seven miles.
Q. 14 What was these boys conduct as to being intoxicated?
A. They were drinking, but I never seen them staggering.

Q. 15 You say, you told them to go home?
A. I said, "Boys you better go on home."
Q. 1 6 Did you tell them to go on home because they
were drinking?
A. Yes, sir.
page 15 ] Q. 17 Did you think they were drinking too
much to drive a car?
A. I did. I thought they was drinking too much.
Q. 18 Could you tell, they were affected by the liquor
then?
A. I was affected a little by what I drunk; the Hall Boy
drunk as much as I did; the Massie Boy took one drink.
By The Court:
Q. What time of day was it you were with them?
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Robert Hileman
A.
Q.
A.

About four o'clock.
Did you afterwards hear about this wreck?
I did, Monday morning.
CROSS EXAMINATION

By Mr. Kilgore:
Q. 1 Are you sure that it was four o'clock when you
were with them; Did you look at any clock to see what time it
was?
A. No, I was guessing.
Q. 2 Wasn't it now, after your attention has been called to it, closer to three o'clock than four o'clock?
A. I don't know; when I came home, it was very late
in the evening.
page 1 6 ] Q. 3 The boys had been to your place-close
enough to your house so you could holloa to your
wife?
A. They was about thirty feet of my house.
Q. 4 And they drove the car like anyone would drive
coming up to your place?
A. They went down the road.
Q. 5 I want to know whether you saw them drive the
car reckless?
A. Not so very-they were driving like a fellow ought
to drive up and down the road.
Q. 6 They was not passing any school houses?
A. No.
Q. 7 And you saw nobo~y they met on the road with a
car?
A. Yes, sir.
Q. 8 Who was that?
A. My brother-in-law; we were sitting in the car in the
road, and they pushed it back so he could pass.
Q. 9 Your brother-in-law had a car in th'e road, and
his car had died on him, and this Massie boy gave the car a push
so it would start?
A.
He pushed it back, so he could pass.
Q. 10 Your brother-in-law pushed Massie's car off and
made it fire?
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Robert Hileman
A. He pushed it backwards.
7 ] Q. 1 1 How long had the boys been gone from
your house until the girl came?
A. It must have been around fifteen or twenty minutes.
Q. 1 2 You don't know where they were when she came
· to your house?
· A. No, they drove out of my sight, around a curve?
Q. 13 And you say, they saw her and blew at her?
A. They blew at her.
Q. 14 You say they saw her and blew at her?
A. Yes, sir.
Q. r 5 How do you know that?
A. By the words the girl spoke to me.
Q. 1 6 Did that indicate they blew at her?
A. They never blew before they saw this girl come m
sight.
Q. 1 7 . You state they saw her come in sight?
A. They could.
Q. 1 8 Were they-you say she could see them: now
didn't you tell her where they were?
A. I said, "That is your best friend up there."
Q. 19 And she said, "I will go see"?
A. No, she never said that; she reached down and kissed
her little sister, and took her hand bag and went
page 18 ] up the road.
Q. 20 And that is the last time you saw them
until they went over this mountain?
A. Yes, sir.
Q. 2 1 If you had not told her that was her best friend
up there, she would not have gone up there?
A. I don't know: I am putting it plain: if you were going with a girl, a·nd would go up and inquire about her, and
blow your horn at a girl, and me say, that is your best friend.
what more would you expect out of the girl.
Q. 22· They never came to the girl: she went to them?
A. She went to where they were.
Q. 23 How far was that?
A. Four hundred feet-two hundred from the inside and
two hundred from the outside of my place.
Q. 24 How do you know?
page

I
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Robert Hileman
A. I measured it Monday morning; it was the only car
sitting there.
Q. 25 Do you know whether the Massie car slipped and
made that track or some other car?
· A. They hadn't been any more cars up the hill, but Massie and my brother-in-law.
Q. 26 You don't know whose car did the slipping?

A.
Q.

No.

27
They drove it back-pushed it backward on account of the starter would not fire-you don't know whether
· it slipped or not?
page 19 ] Q. 28 Can you tell me whose car slipped that
dirt there?
A. I never seen it.
Q. 29 Whose car did it?
A. I don't know; I never seen it.
Q. 30 If you have told me all you know about it, you
don't know, do you, whose car did that?
A. I told you the car started off, and I thought the car
slipped its wheels there.
Q. 3 1 You measured that and two hundred feet of it
was out of your sight?
A. Yes, sir, two hundred feet.
Q. 3 2 Have you ever been indicted and convicted for
any offense in Dickenson or Wise County, Virginia.
A. One time.
Q. 33 What for?

By Mr. Kennedy:
I object; the statute says felony.
· By The Court:
You are entitled to ask him if he was ever indicted and
convicted of a felony.

Q. 34

What were you indicted for?

By Mr. Kennedy:
He cannot state what for?
page

20

Q.
A.

]

By The Court:
He asked you, if you were conv'icted of a felony?
What is a felony.
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Q.

One that will send you to the penitentiary.
No, sir.
Q. Were you ever convicted of anything?
A. No, only what I told you-fishing without license.
Q. 35 Were you ever convicted of larceny?
A. No, sir. I don't steal; I make my living by honest
work.
A.

(Witness stood aside) .
WILBURN DINGUS, a witness of lawful age, being introduced by and on behalf of the Commonwealth, after being first duly sworn, testified as follows:

page

21

]

DIRECT EXAMINATION
By Mr. Fleeming:
Q. 1 Where do you live?
A. St. Paul.
Q. 2 Do you know the Defendant in this case, Roy Mas• 7
s1e.
A. Yes, sir.
Q. 3 Did he come to your house on June 2, 1940, inquiring for this girl, Della Couch?
A. Yes, sir.
Q. 4 Tell what occurred, and what was said there?
A. He came down there, and asked me if Miss Couch
was there, and I told him she wasn't, and then he asked me if
the girl was in the hollow, and I said, "I think she is", and he
said, "He wanted to see her, he was going to see her before he
left."
Q. 5 What did he say, he wanted to see her for?
A. He didn't say.
By Mr. Crabtree:
Q. 6 Who is he?
A. Massie.
page 2 2 ] What time of day was it, he came there?
A. I don't know.
Q. 7 Approximately what time was it?
A. In the evening, sometime around four or five o'clock;
I don't know exactly.
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Q. 8

Did you notice whether or not Roy was drinking

any?

A.
Q.

9

He appeared to be drinking some.
What else did he say there, when he asked for the

girl?

A. That is about all I know he did say; he asked where
she was at ,and said, he was going to see her before he left the
hollow.
Q. 1 o Was this the day the girl was killed, he made the
inquiry?
A. Yes, sir.
Q. 11 Did you see them meet up a few days before that?
A. Yes, sir.
Q. 12 Do you know how long before that it was?
A. I don't know; maybe a month, something like that.
Q. 13 What took place at that time?
By Mr. Kilgore:
Let's see if that is admissible.
By The Court:
It show his determination to see her. Nothing else.
page 23 ] Q. 14 Tell what took place, what he wanted to
see her about, and what happened?
A. I don't know what he wanted to see her about; he
was on the railroad and she was on the high way, and he holloaed and asked the girl to come back where he was at, and she
came back, and they stood off a short distance and talked a
while, but I don't know what about, and they came on over
where I was at ,and he asked her why she did not go on, and she
said, "She did not want to, don't get mad," and he said, "I will
shoot your toes off. and your eyes out," and the girl went on,
and we went up the hollow together.
Q. 1 5 Did he seem to be mad?
A. No.
Q. 1 6 Do you know why he threatened to shoot her
eyes out?
A. No.
Q. 1 7 Did he have a gun at that time?
A. Yes, sir.
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CROSS EXAMINATION
By Mr. Kilgore:
Q. 1 She told him she would shoot his toes off?
A. No, he told her.
Q. 2 Who else was along?
A. My brother and McHarvey Murphy.
page 24 ] Q. 3 Your brother and McHarvey Murphy?
A. Yes, sir.
Q. 4 You knew they were sweethearts?
A. Yes, sir.
Q. 5 You knew they were just joshing each other?
A. They probably were.
Q. 6 You know that after that conversation she asked
him to go to St. Paul with her?
A. No.
Q. 7 And he did not shoot her eyes out?
A. No, sir.
Q. 8 Nor her toes off?
A. No, sir.
Q. 9 He never drew any pistol on her?
A. No, it was a rifle.
Q. 1 o He told her, he would shoot her eyes out and per
toes off, and she did what?
A. Laughed about it.
Q. 1 1 She was laughing?
A. Yes, sir.
Q. 12 Was Roy Hileman al-:-!lg?
A. No, sir.
Q. I 3 How long was that before this?
A. About a month.
page 2 5 ] Q. I 4 They were teasing each other, laughing
and in a good humor?
A. Yes, sir.
Q. 15 And on the day of this homicide, the day the girl
was ki11ed, you knew they were still sweethearts?
A. Yes, sir.
Q. 16 Did you know, they were promised to be married
en the 18th day of June?
A. No, sir.
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Q. 17 You don't know whether he wanted to see her to
make arrangements about the wedding or not?
A. No, sir.
Q. I 8 There was noting in his manner to indicate he
aimed to do the girl any injury or anybody else?
A. No, sir.
Q. 19 He drove the car in a reasonable manner?
A. He wasn't driving.
Q. 20 Who was?
A. Ted Hall.
Q. 2 I They went on like any man would without violating any laws whatever?
A. Yes, sir; just drove along.

(Witness stood aside) .
page 26 ] TROY DINGUS, a witness of lawful age, being
instructed by and on behalf of the Commonwealth,
after being first duly swon~. testified as follows:
DIRECT EXAMINATION
By Mr. Fleming:
Q. 1 Troy, were you at home the day Roy Massie came
there and inquired for Della Couch ?
A. Yes, sir.
Q. 2 Were you along with your brother at the time l:t
threatened to shoot this girls' eyes out?
A. Yes,· sir.
Q. 3 Tell, what took place there?
By Mr. Bandy:
Is this admissible?
By The Court:
I cannot see the connection itself; it might show the relationship existing between them, and the influence he had over
her, that might have caused her to go with him, but I do not see
that it is admissible for any purpose.
By Mr. Bandy:
It seems from the testimony of the other witness
were joking and in a good humor.

they
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page 2 7 ] By The Court:
It is true the indictment charges murder, and under the allegations in the indictment, it would be admissible to
put that in proof, but the court cannot say that he intended to
murder anyone by running a car over a hill, for by doing that
he might have killed them all, and the Court has excluded all
theories except involuntary manslaughter. I do not think that
is admissible.
By Mr. Kennedy:
They claim he was· going to marry her, and was very much
interested in her.
By The Court:
The Court is of the opinion, that if that is admissible at
all, it would be a question of whether or not he could dominate
her, or cause her to go anywhere, or do anything he wanted her
to, but I don't think that is admissible.
(No cross examination).
page 28 ] Witness stood aside).
CORA HILEMAN, a witness of lawful age. being introduced by and on behalf of the Commonwealth, after being first
duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Kennedy:
Q. 1 Mrs. Hileman, did you see the defendant, Roy
Massie and Ted Hall on the day that this wreck occurred that
night?
A. Yes, I seen them that evening.
Q. 2 About what time in the evening did you see them?
A. It must have been between three and four o'clock.
Q. 3 Where did you see them at?
A. They came down the road in front of our house.
Q. 4 What did they do when they came in front of your
house?
A. They called my husband down there, and they all
drunk some liquor together.
Q. 5 Did you see them?
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A. Yes, sir.
Q. 6 Did you know them?
A. No, sir; I did not.
Q. 7 What did they say about this girl, Della Couch?
A. They wanted to know where she was ,and if
page 29 ] she was in. the hollow.
Q. 8 What happened then?
A. They pulled out, and went back down the road.
Q. 9 What was their condition, were they intoxicated
or not, and if intoxicated what was their condition?
A. Well, they were drinking.
Q. Io Did they act like they were intoxicated or not?
A. They was all over the road.
Q. 1 1 You did not see them walking any?
A. No.
Q. 12 Could you say they were intoxicated or not intoxicated?
By Mr. Kilgore:
Leading.
By The Court:
Q. Where did they go from there?
A. Up the road.
Q. 13 What happened then?
A. The girl came down the hollow and they blew at her,
and she turned around and said, "What old thing is that blowing," and my husband spoke up and said, "I guess that is your
best friend," and she turned around and looked at me, and I
Eaid, "Yes, that is Roy Massie," and she reached down and got
her pocket book and kissed the little girl, and went up the road.
I canot say whether she got in the car, or didn't; that is all I
know; I never seen her.
page 30 ] Q. 14 Did you hear them say anything to the
girl there going up the road?
A. No, sir.
Q. 1 5 They just blew the horn?
A. They blew the horn; I don't know whether they
blew for her or not.
Q. I 6. After she made this inquiry, and your husband
talked with her, she went up to them and they went away?
A. Yes, sir; that is the last time, I seen the girl.
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CROSS EXAMINATION
By Mr. Kilgore:
Q. r About what time of day was it, when the boys
first came to your house?
A. About three or four o'clock.
Q. 2 And they never got out of -rhe car?
A. No, sir.
Q. 3 And you say, you saw them give your husband a
drink?
·
A. Yes, sir.
Q. 4 What kind of bottle did they give it to him out

of?
A. A red looking bottle.
Q. 5 A one-half pint bottle?
A. I couldn't tell; he was at the car.
page 3 r ] Q. 6 How many drinks did your husband take?
A. One is all I seen.
Q. 7 Did they take any?
A. I seen them take one.
Q. 8 And they pulled out, and went up the hollow?
A. Yes, sir.
Q. 9 Did they tell your husband where they were going?
A. I never heard them.
Q. r o When they pulled out, which one was driving
the car at that time?
A. Ted Hall.
Q. r 1 He drove the car alr;.,.1Jt, like any other man
would, in a quite, orderly manner?
A. They was drinking.
Q. r 2 I am not asking about their drinking, I am asking about driving the car, now did they make any mishap with
the car ,or run it into anything?
A. No, sir.
Q. r 3 They drove it off like all other men drive cars?
A. Sir.
Q. r 4 You never seen anything out of them, only seen
them taking a drink of liquor?
A. Yes, sir.
Q. r 5 After the boys had come to your place, and. they
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called your husband out and took a drink of liquor, how long
was it until this girl came there?
page 3 2 ] A. Not so very long.
Q. r 6 Thirty or forty minutes?
A. I don't know; I never looked to see what time it was.
Q. r 7 Give us your best judgment?
A. It could not have been very long.
Q. r 8 Would you say thirty minutes?
A. It might have been.
Q. r 9 When she came your husband told her that her
best friend was in the hollow, or had gone up the hollow?
A. Yes, sir.
Q. 20 And then she immediately kissed her little sister,
and got her pocket book and went in that direction?
A. Yes, sir.
Q. 2 I You don't know where she found them, if she
did find them on that trip or anything about it?
A.. No, sir; I do not.
Q. 2 2 That is the last you ever seen of her?
A. Yes, sir.
Q. 23 And you cannot and won't state that those boys
were drunk at that time?
A. They were drinking, but I cannot say that they were
drunk.
Q. 24 You could not say they were drinking until you
saw them take a drink, and give your husband a drink?
A. No, sir.
page 3 3 ] Q. 2 5 You will not state on your oath that, that
one little drink, made the boys drunk?
A. No, sir.
Q. 26 Did you see Massie take a drink?
A. Yes, sir.
Q. 27 You don't know where the girl got in the car or
anything about that?
A. No, sir; I do not.
(Witness stood aside) .
page 34 ] LULA DINGUS, a witness of lawful age, being introduced by and on behalf of the Commonwealth,
after being first duly sworn, testified as follows:
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DIRECT EXAMINATION
By Mr. Fleming:
Q. 1 Where do you live?
A. I live now on Honey Branch; at the time of this accident, I lived in Hardy Hollow.
Q. 2 How far is· that from the place of this wreck?
A. I don't know; they tell meBy Mr. Kilgore:
We object to what they tell him.
By The Court:
Objection sustained.

Q. 3 Do you live in Wise County?
A. Yes, sir.
Q. 4 On the day this wreck took place, did Roy Massie
come to your house?
A. Yes, sir.
Q. 5 Tell the Court and Jury what took place at that
time?
A. He came down there and called Wilburn out and talked to him; I don't know what he said, and he left my househe was there in front of the house in the road-right close the
house maybe ten feet from the road; he called him
page 3 5 ] out and talked to him for awhile, and he went on
back up the road toward the car, and I said to
Wilburn.
By Mr. Kilgore:
We object to what she said to her boy after Massie left.
By The Court:
Objection sustained.
A.

(Continuing). He went back and got in the car, if

I am not supposed to tell. This Massie boy went back to the
car.

Q. 6 What was Roy Massie's condition as to being intoxicated at that time?
A. He was staggering some, and his face was red.
Q. 7 Could you smell any ·whiskey?
A. No, sir; I wasn't close enough.
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Q. 8 What time of day was this?
A. When he called the boy out.
Q. 9 Yes.
A. I guess something like four o'clock or four-thirty,
around there somewhere.
Q. 1 o Is that the last time you saw him that day?
A. Yes, sir; our clock wasn't running; I cannot tell exactly what time it was.
Q. I I How long did he stay in the hollow there?
A. Something like two or three hours.
.Q 1 2 Did you see him in the car?
A. Yes, sir.
page 3 6 ] Q. I 3 Where did you see him in the car?
A. I saw him passing my house two or three different times in the car.
Q. 14 Was anybody with him?
A. Yes, a man.
Q. 1 5 Who was in the car with him?
A. This Hall boy.
Q. I 6 Could you tell whether or not Hall was intoxicated?
A. No, sir; he did not get out of the car.
Q. 1 7 You were not close to him?
A. No, sir.
Q. 1 8 You did not see him walk any?
A. No, sir.
Q. 1 9 About how long did he stay in the hollow there?
A. I guess about three hours would be the best I could
get it.
Q. 20 Did they make any inquiry about Della Couch?
A. No, sir.
Q. 2 1 Did you see them at the home of Mr. Blevins?
A. No, sir: I did not.
Q. 22 Who was driving the car there when you saw
them?
A. The Hall man.
Q. 23 How was the car being driven, fast or slow?
A. Well. pretty fast.
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page 3 7 ]

CROSS EXAMINATION

By Mr. Kilgore:
Q. r . About how many miles an hour was this car making?
A. I could not tell that; it was going pretty fast. It was
jolting over the rocks.
Q. 2 It had to bounce if it went over them?
A. Yes, sir.
Q. 3 That was a pretty rocky road?
A. Yes, sir.
Q. 4 He drove that car, like all other cars are driven going over there?
A. Sir.
Q. 5 Was there any difference in the way that car was
driven, and any other car you see passing there?
A. Well, it was going faster: than some of them.
Q. 6 You say it was going faster; now, was it going
ten miles an hour, eight miles an hour or six miles an hour?
A. I don't know anything about that.
Q. 7 You never paid any attention to it at that time?
A. No, sir; not exactly.
Q. 8 You don't know what he came down there and
called out your son Wilburn for?
A. No, sir: I don't.
(Witness stood aside.)
page 38 ] ROSA HUGHES, a wi .. aess of lawful age, being introduced by and on behalf of the Commonwealth,
after being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Kennedy:
Q. r Is your name Rosa Hughes?
A. Yes, sir.
Q. 2 Did you see the Defendant over there, and Ted
Hall on the day that this wreck occurred that night?
A. Yes, sir; I seen them.
Q. 3 Where did you see them at?
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A. In the Hardy Hollow.
Q. 4 Where at-whose house?
A. At no house.
Q. 5 Near whose house?
A. Well, I seed the Massie boy come down to Dingus'
house, and he called Mrs. Dingus' boy out and talked to him.
Q. 6 He talked to the Dingus boy?
A. Yes, don't you mess me up; I never was on the witness stand.
Q. 7 Tell what occurred there?
A. I don't know what he was inquiring for, only when
he ~tarted on this boy come to a fellows house up there, and
asked if he could get anything to drink.
page 3 9 ] By The Court:
Q. What boy?
A. The Hall boy.

Q. 8 Was Massie with him then?
A. No, sir.
Q. 9 Where was Massie then?
A. He was out in the car at the big road.
Q. r o The Hall boy inquired about getting something
to drink?
A. Yes, sir.
Q. r I What was their condition then with reference to
intoxication?
A. I don't know; I couldn't tell whether they were
drinking or not. His face was pretty red, but you know some
people's face is red.
Q. r 2 He never got out of the car, and you never seen
him walking?
A. No, sir.
By The Court:
Q. What time of day was that?
A. About 5 :30.
Q. In the evening?
A. Yes, sir.

Q.
A.

I

3 How did Hall leave-walking?
Yes, he went walking back over to the car through
the field.
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page 40 ] Q.

A.

I

4 Was he walking fast or slow?
Pretty fast.

CROSS EXAMINATION
By Mr. Kilgore:
Q. I You live in Hardy Hollow?
A. No, sir; Gray Hill from St. Paul.
Q. 2 You were in Hardy Hollow at that time?
A. Yes, sir.
Q. 3 Whose home were you at?
A. Palmer Dingus'.
Q. 4 And while you were there these boys came there
in a car?
A Yes, sir.
Q. 5 And they drove down there like anybody else
would?
A. Well. Hall got out, and asked somebody if he knew
where he could get something to drink.
Q. 6 D:d they pass down the hollow, and then come
back?
A. Yes, sir.
Q. 7 They, drove in an orderly manner down the hollow?
A. Yes, sir.
Q. 8 And then came back up the hollow?
A. Yes, sir.
Q. 9 And then you saw H: ~~ when he started on, you
started home, and seen Hall and he asked about
page 41 ] some liquor?
A. Yes, sir.
Q. 1 o Who did hr ask about something to drink?
A. He asked a Blevins boy; I don't know that it was
liquor he asked for, but he asked for something to drink; I
·
guess it was liquor.
By Mr. Kilgore:
We move to exclude that: she is only guessing.
Q. 1 1 You don't know whether it was pop, nehi, water or what it was he wanted to drink?
A. No, sir; he asked that.
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Q. I 2 When he asked this boy about the drink, he was
driving the car in an orderly manner?
A. He left the car in a county road, and came out over
Q. I 3 You never seen him drive the car at that time?
a field.
A. No, sir.
Q. I 4 How far was the car from where you were?
A. A right smart piece.
Q. I 5 You couldn't tell what Massie was doing?
A. No, sir.
Q. 16 Hall's face was red?
A. Yes, sir.
Q. 1 7 He had walked from the car to where you heard
him talking there and then went back?
A. Yes, sir.
page 42 ] Q .. 1 8 You don't know whether Massie was
even in the car at that time?
A. I do not.
( Stand aside.)
page 4 3 ] DR. HUGH GRIFFIN, a witness of lawful age,
being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Kennedy:
Q. 1 Are you a practicing physician?
A. Yes, sir.
Q. 2 Where do you live?
A. Dante.
Q. 3 Did you know the deceased girl, Della Couch?
A. Not before I seen her that night.
Q. 4 Did she come to your hospital?
A. Yes, sir.
Q. 5 What was her condition?
A. She was in shock at the time she came in; she had lost
a considerable amount of blood, and at that time she was rational
and could answer questions and knew everything, but she had
been cut badly on the head, and her left thigh was broken in
two places-what we call a compound fracture of the left thigh,
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and her scalp was cut and bleeding badly. She was badly bruised
and was in shock at the time she came in.
·
Q. 6 Did she live or die?
A. She died the next day.
page 44 ] Q. 7 What caused her death?
A. The cause of her death was hemorrhage and
that shock.
Q. 8 From the condition you found her suffering with
when brought in your hospital?
A. Yes, sir.
Q. 9 And she died in that condition?
A. Yes. sir.
Q. 1 o Did you examine and treat the defendant, Roy
Massie?
A. I did that night. but after the next day I had noth:ng
to do with treating him.
Q. 11 Also Ted Hall, did he come?
A. Yes, sir.
Q. 1 2 What was the condition of Massie and Hall a~
to intoxication.
A. They both had evident! y been drinking; there wa~
the odor of alcohol on their breath, but how much I could not
say. I did not see either one of them try to sit up or stand up.
Q. 13 I believe you stated they both had been drinking
but you could not state the extent of intoxication at that time
A. Yes, sir.
page 45 ] By The Court:
Q. From what you :.aw, you can state whethet
or not they were under the influence of liquor?
A. They were.
CROS: EXAMINATION.
By Mr. Bandy:
Q. 1 Doctor, all three of these people were right much
shocked at the time, suffering traumatic shock, were they not?
A. Yes, sir.
Q. 2 It is almost impossible for a medical man to determine when anyone comes in his hospital after a collision of
this kind where he is suffering from a traumatic shock, such as
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these boys were, how much intoxicants the persons had prior to
the collision.?
A. No. sir.
Q. 3 You could not tell how much intoxicants the persons had prior to the collision unless you would pump the stomach, and take the chemical contents of the stomach?
A. Yes, sir.
Q. 4 The only thing you are prepared to tell the Jury
here is that you smelt the odor of liquor on their breath when
they came in?
page 46 ] A. Yes, I smelt the odor of liquor on their breath.
Q. 5 How long will the scent of liquor stay on
anyones' breath after they have taken it?
A. Ten or twelve hours.
RE-DIRECT EXAMINATION
By Mr. Kennedy:
Q. 1 I believe you stated, you could not tell or could not
say that they were under the influence of intoxicants from their
talk or action?
A. No, they was only one of them that would be rational
at a time; the rest of them were somewhat dazy.
(Witness stood aside).
page 4 7 ] KENNY RAMEY, a witness of lawful age, being
introduced by and on behalf of the Commonwealth, after being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Fleming:
Q. 1 Where do you live?
A. Honey Branch.
Q. 2 Do you know the Defendant, Roy Massie?
A. Yes, sir.
Q. J On the day that Della Couch was killed in this car
wreck, did you see Roy Massie on that day?
A. Yes, sir.
Q. 4 Where did you see him?
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A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

On Honey Branch.
What was he doing?
They was in a car when I seen him.
6 Who?
The Massie boy, Hall boy and Couch girl.
7 Who was driving the car when you first saw them?
Massie.
8 Did you see the Hall boy driving any?
No.
9 Did you see them change drivers any?
A. Yes, sir.
page 48 ] Q. 1 o Go ahead and tell the jury how they
changed drivers, and the car in motion?
A. The car was going slow, and they would jump out
and run around behind the car and change drivers.
Q. 1 1 Where was the girl?
A. In the front seat of the car.
Q. 1 2 Was she sitting in the front seat of the car in the
middle?
~
A. Yes, sir.
Q. 1 3 As I understand you, one would jump out of the
car on one side, and run around behind it, and the other would
do the same thing, and they would change drivers?
A. Yes, sir.
Q. 14 How many times did they do that, that you saw?
A. One.
Q. I 5 You never seen them anymore?
A. No.
Q. I 6 Did the girl say anything?
A. No, sir.
Q. I 7 Did you hear her holloa anything?
A. No, sir.
Q. 1 8 How far was this from the place they had the
wreck?
A. They passed me up the road.
page 49 ] Q. 19 How far was this from the place they had
the wreck?
A. Five or six miles.
Q. 20 What time of day did you see them there changing drivers?
A. Late in the evening.
5
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Q.
A.

About what time?
About five or six o'clock, I guess.

21

By The Court:
Q. Did I understand you to say the driver of the car
jumped out on the left hand side, and left the wheel without
anybody holding it, and ran around behind the car to the right
hand side of the car?
A. Yes, sir.
Q. And the other fellow jumped out on the right and
went behind the car?
A. Yes.
Q. And they passed each other at the rear end of the car?
A. Yes, sir.
Q. Nobody was in the car?
A. The girl was.
Q. The girl was in the car?
A. Yes, sir.
Q. Now one boy was on the right hand side of the
page 50 ] car and the driver was on the left hand side of the
car, and while the car was still running, the driver
of the car jumped out on the left hand side, and ran behind the
car, and the boy on the right hand side of the car jumped out of
the front seat and ran behind the car, and they passed each other
at the rear of tbe car, and changed places in the car?
A. Yes, sir.
Q. And the boy on the right hand side took the driver's
seat, and the boy driving took the seat on the right hand side, is
that correct?
A. Yes, sir.
Q. And the car was going all the time?
A. Yes, sir.

CROSS EXAMINATION
By Mr. Kilgore:
Q. 1 What kind of ground was the car running on?
A. A dirt road, it had a few gravels on it.
Q. 2 Was the car going up hill or down hill?
A. Up hill.
Q. 3 How much up hill?
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A.

Like that (Indicates about 20 or 25 degree grade).
Where were you at?
On Honey Branch?
Q. 5 Whose house were you at?
] A.
Nobody's house; I was walking down the road,
and met them.
6 How were they driving when you met them?
Pretty slow.
7 They were driving slow, quiet and in an orderly
when you met them?

Q. 4
A.
page 5 I

Q.
A.

Q.
manner

A. Yes, sir.
Q. 8 And they pas~ed you, and did not do anything until they passed you?
A. No.
Q. 9 How far would you say, they got away from you?
A. About two hundred yards.
Q. 1 o How was the road from where you were stJnding to the two hundred yards where they were from you, straig:1t
or crooked or how?
A. A little crooked.
Q. 11 How much crooked?
A. Not so awful crooked-a little curve in it on one
side.
Q. 1 2 Was woods on each side of the road?
A. Yes, sir.
Q. 1 3 And the back of the car was to you?
A. Yes, sir.
Q. 14 Now how many yards did you say they were
away from you?
page 52 ] A. Two hundred.
Q. 1 5 Six hundred feet away from you, and you
tell this Court and Jury that those boys, and them going up a
mountain jumped out of their car and changed drivers?
A. Sure, the road was straight when they changed drivers.
Q. 1 6 You don't know who had hold of the wheel?
A. No, sir.
Q. 1 7 You don't know whether the girl had hold of
the wheel, and they got out and changed drivers to rest the other
driver or not?
A. No, sir.
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Q. 1 8 How fast was that car going when you say they
jumped out and changed positions?
A. They was just creeping along-about two o_r three
miles an hour.
Q. I 9 Just creeping along?
A. Yes, sir.
Q. 20 You don't know whether the girl was ahold of
the wheel or not, or what they had in their minds when th~y did
that?
A. No, sir.
Q. 2 1 Did you see any evidence of this boy being drunk,
when they passed you?
A. No, sir.
page 5 3 ] Q. 2 2 They drove like sober men would drive?
A. Yes, sir.
Q. 23 You won't say they were drunk, and did not do
anything only went around the car, and it going at one and a
half or two miles an hour?
A. No, sir.
(Witness stood aside.)
page 54 ] SUSAN WRIGHT, a witness of lawful age, being
introduced by and on behalf of the Commonwealth, after being first duly sworn, testified as follows:
DIRECT EX~MINATION

By Mr. Kennedy:
Q. 1 Do you know the defendant over there?
A. No, sir; I never seen him, I dont' reckon, before.
Q. 2 On the day you heard of this wreck happening,
did you see him?
A. Yes, sir.
Q. 3 On that evening, did you see Della Couch?
A. I don't know whether I did or not; I saw some people passing in a car; I don't know whether it was her or not.
Q. 4 How many were in the car you saw?
A. Two boys and a girl.
Q. 5 Where were they passing?
A. On Honey Branch, passing my house.
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Q. 6 What were they doing when you saw them?
A. They were in the road, and they would get out of
the car and change drivers; the one under the wheel on the left
hand side of the car got out of the car and went behind the car,
and around on the right hand side of the car.and the one on the
right hand side of the car got out of the car and went behind the
car and got in on the left hand side of the car, and
page 5 5 ] they changed drivers and the girl in the car
screamed.
Q. 7 Did they pay any attention to that, or continue
to change drivers that way?
A. I seen them change drivers twice before they got up
there; I went in the house and didn't look any more; I don't
know whether they changed any more or not.
Q. 8 How did they do in changing drivers?
A. They would both get out at the same time, and go
around to the back of the car, and one get in on one side, and
one on the other.
Q. 9 Was the car still or moving?
A. Moving.
Q. 1 o And you seen them change twice that way?
A. Yes, sir.
Q. 1 1 What color car was it?
A. I don't remember.
Q. 1 2 What time of day was it?
A. Late in the evening around six o'clock.
Q. 13 What direction were they going?
A. They were going towarc West Dante.
Q. 14 If you went on, on that road, would you go to
Austin's Gap?
A. I don't know where Austin's Gap is.
page 56 ] By The Court:
Q. Did I understand you to say the girl was sitting in the middle, and a man sitting on each side of her?
A. Yes, sir.
Q. One man was sitting under the wheel and one mafl
was sitting on the right of her?
A. Yes, sir.
Q. And both of them would jump out of the car at the
same time?
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A. Yes, sir.
Q. And they would both run around the car and pass
each other?
A. Yes, sir.
Q. And the one under the wheel would jump out and
run around the car, and go to the right hand side of the car and
get in by the girl, and the one on the right hand side of the car
would get out and run behind the car and get in the car on the
ieft hand side under the wheel, is that right?
A. Yes, sir.
Q. And the car was moving all the time?
A. Yes, sir.
Q. With nobody at the wheel part of the time?
A .. They were both out.
Q. How many times did you hear the girl scream?
A. One time.
page 57 ]

CROSS EXAMINATION

By Mr. Kilgore:
Q. 1 Do you know McKinley Ramey?
A. Yes, sir.
Q. 2 Was this occurrence you speak of between your
house and his house?
A. Yes, sir; it was between my house and his house.
Q. 3 And you say it was about six or seven o'clock in
the evening?
A. Yes, sir; I do not know exactly what time it was, but
it was late in the evening.
Q. 4 How far were you from these boys?
A. I guess about one hundred yards.
Q. 5 Were they coming toward you, meeting you, or
going from you?
A. They was coming toward my house, but I did not
look to see how they went; I went in the house, and I did not
know when they passed close to the house.
Q. 6 You saw them coming up the road or down the
road?
A. Up the road.
Q. 7 How far were you from them at that time?
A. About one hundred yards.
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Q. 8

And they changed positions in the car in the manner you have described, and it did not make
page 5 8 ] enough impression on you to see who it was?
A. No, sir.
·
Q. 9 You don't know who they were?
A. No, sir.
Q. 1 o You would not swear it was this boy here, and
the Couch girl?
A. No, sir.
Q. I I You don't know who it was?
A. No, sir; I don't.
Q. 1 2 How fast was that car going?
A. Not fast.
Q. 13 About like a man walking?
A. Yes, sir.
Q. 14 You don't know whether the girl was hold of
the wheel or not?
A. No, sir.
Q. 1 5 Did you say you heard her holloa twice?
A. No, once.
Q. 16 You don't know whether she was holloaing toward somebody doing something to her, or whether when the
boys jumped out of the car and ran around it, she holloaed?
A. No, I don't knok why she holloaed.
Q. 1 7 How did she holloa?
A. Like she was scared.
Q. 1 8 Who was the first one you told this to?
A. I don't know; I Lold them about it at home.
page 5 9 ] Q. 1 9 And this was in Wise County?
A, Yes, sir.
Q. 20 You don't know anthing about the wreck happening in Dickenson county, who was in it, nor nothing that
happened?
A. No.
Q. 21 What relation are you to Couch's?
A. None.
Q. 22 Is your husband any relation to them?
A. No, sir.
(Witness stood aside) .
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page 60 ] MALISSA TURNER, a witness of law.fol age, being introduced by and on behalf of the Commonwealth, after being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Kennedy:
Q. I Is your name Malissa Turner?
A. Yes, sir.
Q. 2 Where do you live?
A. In Wise County, on Honey Br~nch.
Q. 3 How far do you live from Susan Wright?
A. She stays at my house.
Q. 4 You tell the Court and Jury what you saw of two
boys in a car changing drivers passing your house, or near your
house?
A. I seen them both get out of the car.
By Mr. Bandy:
Fix the time and place.
A. (Cont'd) They would both get out of the car at the
same time, and go around the car and change drivers?
Q. 5 Was the car moving?
A. Yes, sir, and a girl in it.
Q. 6 Was the girl holding the steering wheel, or just
· sitting there?
·
A. She wasn't holding the steering wheel.
page 6 1 ] Q. 7 She was just sitting in the car then?
A. Yes, sir; about the middle of the front seat.
Q. 8 How many times did you see them pull that stunt
off?
A. Twice.
Q. 9 Which way was the car traveling?
A. Down the creek.
Q. 10 Toward Dante?
A. Toward West Dante.
Q. I I What time of day was it?
A. Between five ·and six o'clock; about six o'clock; I am
not sure about the time.
Q. 12 Could you tell whether it scared the girl or not?
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A. No, I couldn't; I never paid any attention much; I
never thought about having to remember it any more.
Q. 13 How far was that from where McKinney Ramey
was?
A. I don't know; I never seen him; they live below our
house.
Q. 1 4 The car passed his house, before it did yours?
A. Yes, sir.
Q. 15 He lives just below you?
A. Yes, sir; around a little bank.
Q. I 6 Do you know whether or not he seen the same
thing you saw?
A. No, sir; I never paid any attention.
page 62 ] Q. 17 You never paid any attention whether he
saw the same thing you did or not?
A. No. sir.
Q. 18 How was the girl sitting?
A. I did not notice about her hands: she was s1ttmg
about the middle of the front seat; I did not see her move her
hands or nothing.
Q. 19 She never had hold of the steering wheel?
A. No, sir.
CROSS EXAMINATION
By Mr. Kilgore:
Q. 1 How far was the car from you, when you saw
them change?
A. I don't know exactly; about one hundred yards the
first time, and about fifty yards the next time; I am guessing at
it; I ain't sure how far it is.
Q. 2 The car was coming meeting you?
A. I live next to the road; I have a narrow yard between
my porch and the road; they was coming up the road.
Q. 3 And they were about one hundred yards away?
A. I guess it was.
page 63 ] Q. 4 You couldn't see through the wind shield,
and the car coming meeting you to tell where she
had her hands?
, A. I never said.
Q. 5 You don't know whether she had hold of the
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steering wheel or not?
A. She never, the best I could see.
Q. 6 Could you see her plainly?
A. Yes, sir.
Q. 7 You could see her plainly one hundred yards away
looking through a wind-shield?
A. I don't know about the one hundred yards-I was
guessing at that; I don't know how far it was; I never measured it.
Q. 8 You never heard the girl say anything.
A. No, sir;- I didn't.
Q. 9 How fast was the car running?
A. Not fast at all.
Q. 1 o About as fast as a man would walk?
A. I don't know; they might walk that fast.
Q. 11 You don't know who was in the car?
,
A. No, sir.
Q. 12 You didn't know the girl
A. I would have known the girl, if I had took a good
look at her; I know the Couch girl.
page 64 ] Q. 1 3 You testified you looked at her, and she
never had her hands on the steering wheel, now if
you looked that close why couldn't you tell her?
A. I seen it was a girl and two boys.
Q. 14 This was about six or six-thirty?
A. I never said six-thirty; I said between five and six
o'clock.
Q. 15 What is your best opinion; was it nearer six than
five?
A. Yes, sir.
Q. 16 It never made enough impression on you to look
and see who it was passing by?
A. No, sir; I never; they are so many cars passing my
house, if the boys had not changed, I would not have noticed it.
Q. 17 The car wasn't being driven fast or in a reckless.
manner?
A. No, not fast when I seen it.
(Witness stood aside) .
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page 65 ] BRUCE TURNER, a witness of lawful age, being
introduced by and on behalf of the Commonwealth, after being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Fleming:
Q. 1 Where do you live?
A. Honey Branch.
Q. 2 On the day they had this wreck at Austin Gap and
Della Couch was killed, do you remember seeing two boys driving a car that day?
A. Yes, sir.
Q. 3 De~cribe to the Jury the manner m which they
were driving this car?
A. When I seen them, they were sitting in the car in
front of my house, and they drove down in the road, and one
of them jumped out of the car and ran around the rear of the
car, and the other jumped out and ran in front of the car, and
changed drivers.
Q. 4 Was anyone in the car then?
A. Yes, a girl.
Q. 5 What did she do?
A. I did not notice.
Q. 6 How many times did they jump out of the car?
A. Once.
page 66 ] Q. 7 Did you know who they were?
A. No, sir.
Q. 8 Did you know Della Couch?
A. No. I never did know her.
Q. 9 Which way were they going?
A. Toward West Dante.
Q. 1 o About how fast was the car gomg when they
jumped out?
A. Around ten miles an hour.
Q. 1 1 Did the boys have to run pretty fast to get in the
car when they jumped out?
A. Yes, sir.
Q. 12 They were going toward West Dante?
A.

Q.

YP.t:.

13

s1r

How far do you live from McKinney Ramey?
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A. About a quarter of a mile.
Q. 14 You live toward West Dante?
A. Yes, sir.
Q. I 5 He lives toward St. Paul?
A. Yes, sir.
Q. 1 6 What time of day was it you seen them changing
drivers there?
A. Around six o'clock in the evening the best I remember; I don't remember exactly.
page 67 ] By The Court:
Q. Did you hear about this accident where they
wrecked over there?
A. I did later.
Q. Was that the same evening that the wreck occurred
that you saw them there?
A. Yes, sir.
Q. You say one boy ran behind the car, and orie in front
of the car, and they changed drivers that way?
A. Yes, sir.
Q. And the car was moving all the time?
A. Yes, sir.
CROSS EXAMINATION
By Mr. Kilgore:
Q. 1 Are you a son of Malissa Turner?
A. She is my step-mother.
Q. 2 You were at her house?
A. No, at my house.
Q. 3 . How far is your house from her house?
A. Five hundred yards.
Q. 4 And you all seen the same thing?
A. I believe she seen it at a different time from what I
did.
page 6 8 ] Q. 5 And you think they were going ten miles an
hour?
A. I would judge that.
Q. 6 A man has to put them up and down fast to step
off ten miles an hour?
A. Yes.
f;1,
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Q. 7 If nobody was hold of that steering wheel what
was to hinder that car from wrecking?
A. It was on a straight road.
Q. 8 How wide was the road?
A. Around twenty feet.
Q. 9 Would you state that a girl, whoever she was,
didn't have hold of that steering wheel when the boys were
changing positions?
A. I don't know; I did not see her at that time.
Q. 10 You would not say she didn't?
A. No, sir.
(Witness stood aside) .
page 69 ] JOHN GLOVIER, a witness of lawful age, being
introduced by and on behalf of the Commonwealth, after being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Kennedy:
Q. 1 Where do you live?
A. I live in Wise County on Nancy Ridge between Honey
Branch and Russell Creek.
Q.2 Where were you on the 2nd day of June when these
boys came through there?
A. At home.
Q. 3 Did you see the Defend=tnt, Roy Massie, Ted Hall.
and Della Couch in a car that day?
A. No, sir; I did not see them in a car; As they come up
over there, they stopped the car over from my house.
Q. 4 How was the car sitting, tell what occurred there?
A. Well, it was a sharp curve; I never seen them when
they passed my house; I seen them after they stopped at the
sharp curve against a post; I went to the sharp curve where they
had stopped to see if they needed any help, and asked them if
they needed any help, and they said, "No, Mr. Glovier, we can
get this loose in just a few minutes", the girl was sitting over on
a bank to the right, maybe fifteen or sixteen feet from the car,
and when they told me they didn't need any help, I turned
around, and came around the car, and went. up a
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page 70 ] little knoll to the left of them, maybe two or three
hundred yards, and then looked back and this girl
had got up off the bank and gone down the road around a little
bank about sixty five steps away.
Q. 5 Did the boys get the car away from the post?
A. Yes, sir.
Q. 6 How was it hung ?
A. The bumper was hung on the post; the road comes
around this way (indicates elbow curve) and is very steep, and
the bumper had hit the post and was hung on it.
Q. 7 How did they get the car loose?
A. They set a little jack under the front of the car.
Q. 8 They got it out and went on?
A. I never seen them after they went on.
Q. 9 If there hadn't been a post there, what would have
happened to the ·car?
By Mr. Kilgore:
We object: that is going into the field of speculation.
By The Court:
Q. Can you state whether or not the post kept the car
from going over the mountain from what you observed?
A. No, I cannot tell that: they told me they aimed to
turn around and stopped it against the post.

Q. 1 o What was the nature of the land there?
A. It goes around the hillside.
Q. 1 1 Is it steep?
A. Reasonably steep.
Q. 1 2 What direction were they going?
A. They were going along the same road that leads to
the Honey Branch road, and the Honey Branch road leads to
West Dante.
Q. 13 Do you know where Austin's Gap is?
A. I am acquainted with the Gap road.
Q. 1 4 How far is that from McKinney Rameys?
A. Around six or seven miles.
Q. 1 5 From there up to your place.
A. No, not to my place.
Q. 15 Up to where you saw them against the post?
page

71
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A.

From my place down to Kenny Rameys is close to a

mile.

Q. 17

And Turner's line between you and Ramey's?
A. Yes. sir; they live closer to Ramey' s than to me.
Q. I 8 If they passed Ramey' s and Turners' they come
Lo your place?
A. They did going toward Morefield going down; after
passing Mr. Turner's coming up the road they did; on the
County road, they did not.
page 72 ] . ·

CROSS EXAMINATION

By Mr. Kilgore:
Q. I That place in the road where this car was hung or
the bumper was over the gate post, I will get you to state
whether they told you at that time how come the car in agaimt
the gate post?
A. They said, "Their engine failed them in the road
above the gate post, and they pushed the car back apiece and
aimed to start the car and turn around."
Q. 2 They ment to turn around, and fire their engine.
A. I don't know much about that; they got a little too
far over and hung their bumper on the gate post.
Q. 3 And that is the way they said it happened?
A. Yes, sir.
Q. 4 I will ask you Mr. Glovier, if it isn't pretty frequently cars get hung on that gate post?
A. Yes, sir: I was with Jack Stallard in a truck; he aimed to come around the same curve, and his bum per hit the same
post; he had to back up and start again.
Q. 5 It is a tricky curve, and that post is too close the
road?
A. Yes, sir.
Q. 6 How long did you stay there with those boys and
talk with them?
page 73 ] A. A very few minutes.
Q. 7 You talked with them for awhile there?
A. Yes, sir.
Q. 8 Did you see any evidence of either of them being
drunk? ·
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A. No, sir.
Q. 9 They acted normal and sober?
A. Yes, sir.
Q. 1 o How long have you known them before this?
A. Since they were both little children.
Q. 11 About what time in the evening was it?
A. About the way I would guess, I would think somewhere about four or five o'clock; I guess it would be that late
in the evening; maybe five o'clock.
Q. r 2 Five o'clock is as late as you would put it?
A. Yes, sir.
,
Q. 13 Had they in getting to the place where you saw
them against the gate post passed Turner's and Ramey's?
A. They were going in that direction; they had come
from Hardy Hollow.
Q. 14 And going the other way?
A. Yes, sir; they were going the other way.

(Witness stood aside) .
page 7 4 ] AR THUR SALYER, a witness of lawful age, being introduced by and on behalf of the Commonwealth, after being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Kennedy:
Q. 1 Where do you live·?
A. West Dante.
Q. 2 How far do you live from Austin's Gap?
A. About three miles.
Q. 3 Where were you on the night that this wreck occurred?
A. At home.
Q. 9 How did you learn about it?
A. Two boys came over there and told me about it?
Q. 5 What did you do?
A. I got in the car, and went up there as quickly as I
could.
Q. 6 Tell the jury what you found when you got there?

Bo
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A. I found three people up there-a lady with her left
thigh crushed and some bad wounds on her head, and a boya young man with a fractured skull; he was unconscious, and
the third fellow did not seem to be hurt so bad; he sat up and
talked some, they said; I did not go up to where
page 7 5 ] he was at.
Q. 7 What did you do with them?
A. I examined them to see if they had ariy broken bones
before we moved them; I told the boys, it would not do to move
them, if they had any fractures-.it would hurt them worse; I
looked at the Massie boy first, and they took him out first, and
then I went to the girl, and her left thigh was broken and I fixed
some splints and fixed her thigh while they carried the Massie
boy to the road.
Q. 8 Did you get Hall out?
A. While I turned the car some of the boys helped him
up the hill; he walked himself by the assistance of others to my
car.
Q. 9 Did you smell any intoxicants around there?
A. Yes, sir; I did.
Q. 1 o Was the odor strong?
A.
Yes, sir; you could smell it.
Q. I I What kind of place was the car in?
A. I would say some where between seventy-five and
one hundred and twenty-five feet; I would not say exactly, but
a steep bank, and a very rough place.
Q. 1 2 What kind of road was it where the car left the
road?
A. Well, there was a pretty bad curve in the road. The
road was wide enough for two cars to pass.
Q. 1 3 . You think two cars could pass there?
page 76 ] A. Yes, sir; I do.
Q. 14 Did the boys tell you what caused the
wreck?
A. The Massie Boy never talked any: he was unconscious: I asked the girl some questions: I asked her who she was,
and she didn't say, and I asked her where they were going, and
she said, "They were just running around."
Q. I 5 Did the boys say where they were going, what
they were doing, or what happened?
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A. Hall said, in the car; he is the boy, I took
hospital. Hall said-

to

the

By Mr. Bandy:
If Hall was not in this Defendant's presence, we object to
what he said.
By The Court:
Objection sustained.
Questions By Court: ·
Q. Did you afterwards learn who these parties were?
A. Yes, sir; when we got to the hospital, I did .
. Q. Who were they?
A. .Roy Massie, Ted Hall and Miss Della Couch.
page 77 ]

CROSS EXAMINATION

By Mr. Kilgore:
Q. 1 When you got to the scene of the accident who was
there at that time?
A. They was a bunch of us got there at the same time.
I took two or three with me-Lewis Smith, Luther Swaner,
and Jim Marshall; I don't remember all that was there, because I was busy trying to get them out of there as soon as I
could.
Q. 2 You say you smelt whiskey there, but you do not
know who had it on them?
·
A. I do not.
RE-DIRECT EXAMINATION
By Mr. Kennedy:
Q. 1 You could tell whether or not the boys were intoxicated?
A. No, sir; we couldn't; I didn't have any light with
me.
Q. 2 Was it light or dark?
A. I did not have any light with me; two of the others
did.
(Witness stood aside.)
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page 78 ] N. H. SALYER, a witness of lawful age, being
called by and on behalf of the Commonwealth, after being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Kennedy:
Q. 1 Where do you live?
A. West Dante.
Q. 2 Where were you at when this wreck occurred m
which the Couch girl was killed?
A. At my brother's house in West Dante.
Q. 3 How did you get information about the wreck?
A. A boy came running down there, and brought the
word first to my boy; I wasn't there, and he came on over
there.
Q. 4 Did you all go immediately to the scene of the accident?
A. We did, just as soon as we could get ready.
Q. 5 How did you go?
A. In a car.
Q. 6 What did you see and find out when you got
there: tell the Jury in your own way?
A. They was some other folks there befere we got there,
and they had laid the girl off soine distance from the wreck, and
the Massie Boy; they was getting him out from under the
wreck; he was under the car, I believe, and the
page 79 ] other boy, I did not see him at all: they said, he was
on the bank above there; I did not see him at that
time, until after we got the girl and the Massie boy out, and
then I went up to where the other boy was and found him laying up there and asked him a few questions.
By Mr. Bandy:
Q. When you talked to the Hall Boy was this boy (indicates Massie) present or not?
A. No, he had already been taken to the hospital.
Q. And the girl had been taken off too?
A. Yes, sir.
By Mr. Bandy:
We object to everything that happened after that.
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By The Court:
Objection sustained.

Q. 7 Where did this wreck occur at?
A. On Sandy Ridge between my brother's and Austin's
Gap-near the Austin Gap Coal Company.
Q. 8 Did it occur in Dickenson County?
A. Yes, sir.
Q. 9 Did you help take Ted Hall to the hospital?
A. I did.
.
Q. 1 o I believe you stated you did not help bring him
from under the hill?
page 80 ] A. I did help.
Q. 11 Did he make any statement there on the
hill before the other parties left?
By Mr. Bandy:
We object.
By The Court:
This is not admissible now but might be admitted on rebuttal.

Q.

Did you smell any intoxicants there?
A. I did.
Q. 13 Was the odor strong?
A. Yes, sir, it was there; I would not say, it was so
strong; I could tell it was in the party; I smelt the odor.
12

(No Cross Examination).
(Witness stood aside).
page 8 1

JIM MARSHALL, a witness of lawful age, being
introduced by and on behalf of · the Commonwealth, after being first duly sworn, testified as follows:
]

DIRECT EXAMINATION
By Mr. Kennedy:
Q. 1 Where do you live?
A. At Dante.
Q. 2 Where were you at when this wreck occurred in
which Della Couch was killed?

.
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A. At home in the bed.
Q. 3 How far do you live from the scene of the accident?
A. I guess a mile.
Q. 4 How did you go there?
A. I got in a car and went there.
Q. 5 Tell the Court and Jury what you saw when you
got there?
A. When I first got there, they was a good many people
there, and the folks were laying there where they had the wreck.
Q. 6 How many were laying there?
A. Three. Two boys and a girl; one boy was on the hill,
more like he had been thrown out of the car before it landed
there, one behind the car on a car cushion-lookpage 8 2 ] ed like he was unconscious, and the girl was over
thirty feet from the car and her thigh was broken
and a place on her head and face there; that was about allnothing more, than the girl spoke a word or two; some fellow
asked who she was: she did not tell who she was; she told where
she was from; I asked how come them there, and she said, they
was running around, and later I went around on the back where
this other fellow was; I got him up and seen he wasn't hurt very
bad and talked with him.
Bv Mr. Bandy:
Do not tell what he said.
By The Court:
That would not affect it as far as the man on trial is concerned; he was not in shape to aff:-:n nor deny what is in the
case.
Q. 7 Could you, or did you smell whiskey there?
A. Yes, sir; I could smell whiskey alright.
Q. 8 Did anybody vomit up any whiskey?
A. This Hall vomited while he was sitting up; I don't
know whether he was drunk or sick over the wreck.
Q. 9 When he vomited, what did you smell?
A. A whiskey smell.
page 83 ]

CROSS EXAMINATION

By Mr. Kilgore:
Q. 1 You don't know whether Hall vomited from being
drunk or not?

I
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A. No.
Q. 2 Nor how long before the wreck, he had drunk any
liquor, if he had drunk any?
A. No.
Q. 3 You don't know whether he vomited because he
was drunk or not?
A. No, sir.
Q. 4 When you aroused him up, he vomited?
A. Yes, sir.
Q. 5 He had been injured?
A. Yes, sir.
Q. 6 Where was he injured?
A. He complained with his left side hurting him and his
left shoulder.
Q. 7 And around the heart?
A. Yes, sir.
(Witness stood aside.)
page 84 ] LEWIS SMITH, a witness of lawful age, being introduced by and behalf of the Commonwealth, after being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Fleming:
Q. 1 Where do you live?
A. Austin's Gap.
Q. 2 Is that in Dickenson County?
A. Yes, sir.
Q. 3 Did you see this car on the night of this wreck
when Della Couch was killed?
A. Yes, sir; I seen it before it wrecked.
Q. 4 What time was that?
A. Between eight and ten o' dock.
Q. 5 Where did you see the car?
A. Going up the mountain below where it wrecked.
Q. 6 Describe to the Jury what took place after you saw
ili~ra~
·
A. I saw the lights on the car coming up the mountain,
w I turned and did not pay any attention to it; I looked and
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seen the lights; after it went so far down the hill the lights went
out.
Q. 7 What took place then?
A. Sir.
page 85 ] Q. 8 What did you do-Did you go down to
where the car wrecked?
A. Yes, sir.
Q. 9 What did you see there?
A. I found three laying there-a man above the car, a
girl about thirty feet from the car, and a boy laying close to the
car.
Q. 1 o Was anybody else there?
A. No, sir.
Q. 1 1 Were you the first one there?
A. Yes, sir.
Q. 1 2 Who did you bring out from under the Hill?
A. The Massie boy.
Q. 1 3 Was he unconscious?
A. Yes, sir.
Q. 14 Did you smell any whiskey on him?
A. No.
Q. 1 5 Did you smell any whiskey on the rest of them?
A. I did on somebody, but I don't know who it was on.
Q. 1 6 Was this in Dickenson County where this wreck
was?
A. Yes, sir.
Q. 1 7 Was any of the people in the wreck conscious
when you got there?
A. The Hall boy wasn't, and the Couch girl
page 86 ] wasn't.
Q. 18 What about the Massie boy?
A. He wasn't.
Q. 19 Was the Hall boy unconscious?
A. No, sir.
Q. 20 Did you talk to him?
A. He asked how bad the girl was hurt.
Q. 21 After they went over the hill, how long was it
until you got to the wreck?
A. Six or eight minutes; it took me that long to walk it.
Q. 2 2 You walked fast?
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A. Sure.
Q. 23 What did Hall say to you?
A. He asked how bad the girl was hurt.
Q. 24 Did he make any kind of expressiont or say who
was driving the car?
By Mr. Bandy:
We object.
By The Court:
I believe for the presentt I will let it go, but part of the
res gesta?.
A. No, he never did.

Q. 25 How long was it until somebody else got there?
A. Not long.
Q. 25 What did they do when they got there?
A. They were so excited they did not know what
page 87 ] to do hardly; they started to help get them out.

CROSS EXAMINATION
By Mr. Bandy:
Q. r You are positive when you got there, you smelt no
whiskey on Massie' s breath, that is what you stated a minute ago
when you were carrying Massie out?
A. No, sir; I never smelt any.
Q. 2 He wasntt drinking any so far as you could tell?
A. That is right.
Q. 3 You were close to him-ahold of him, and as
close as you could get carrying him out of there?
A. Yes, sir.
·

RE-DIRECT EXAMINATION
By Mr. Fleming:
Q. r You could smell whiskey down there?
A. Yes, sir.
Q. 2 You don't know who it was on?
A. No, sir.
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RE-CROSS EXAMINATION
By Mr. Bandy:
Q. r When you had hold of this fellow, you never smelt
any whiskey on him?
A. No, sir.
(Witness stood aside.)
page 88 ] GORSEY HOLBROOK, a witness of lawful age.
being introduced by and on behalf of the Commonwealth, after being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Kennedy:
Q. r Is your name Gorsey Holbrook?
A. Yes, sir.
Q. 2 Did you see this car a short time before it wrecked?
A. Yes, sir.
Q. 3 How far from the scene of the wreck, did you observe it?
A. About a mile.
Q. 4 What was it doing: what was the manner in
which it was being driven?
A. He was driving along turning his lights off and on.
Q. 5 Shutting them off and turning them on?
A. Yes, sir.
Q. 6 And that was about a mile from the scene of the
accident?
A. Yes, sir.
Q. 7 Did you go immediately to the scene of the accident?
page 89 ] A. No, sir, they came and told me before I went
down there?
Q. 8 Somebody came and told you, and then you went?
A. Yes, sir.
Q. 9 What time was it?
A. I don't know exactly what time it was.
Q. 1 o As near as you can fix it?
A. Around seven-thirty or eight o'clock.
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Q. 11 About how soon was it after the wreck until you
got there?
A. I don't know exactly; right close an hour or maybe a
little longer.
Q. 12 Had any other cars come up the road except this
one, until the wreck?
A. That is all.
Q. 1 3 When you did go down there, did you smell the
odor of whiskey?
A. No, sir; I did not smell it.
Q. 1 4 They had been moved when you got there?
A. They were laying like they was when the car went
over.
Q. 15 You did not smell any whiskey?
A. No, sir.
By Mr. Bandy:
I would like to call the Court's Attention to the leading
questions; Mr. Kennedy is leading the witness, and
page 90 ] has been along: we object to all the leading questions asked by him; he is trying to put the answer
in the witness' mouth.
CROSS EXAMINATION

By Mr. Kilgore:
Q. 1 You say you were about a mile away?
A. Yes, sir.
.
Q. 2 When you saw the car, you say it appeared to you,
the light would go off and on?
A. Yes, sir.
Q. 3 You don't know whether you have seen that happen with other cars?
A. That is the first one I seen like that.
Q. 4 As a matter of common knowledge don't you know
the lights on cars go off and come on all time?
A. No, sir.
Q. 5 When the generator gets out of commission or anything gets wrong with it, it will cause the lights to go off and
come on?
A. Yes, sir.
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Q. 6 And you were around there, and did not smell any
liquor at all?
A. No, sir; I never smelt any liquor.
Q. 7 And you were around where all the injured people were?
Yes, sir.
page 9 I ] A.
Q. 8 How close did you get to Massie here
A. Well, I was pretty close to him.
Q. 9 Did you help get him up?
A. No, sir.
Q. 1 o And you never smelt any whiskey about him?
A. I never smelt a bit at all.
(Witness stood aside).
page 92

J

VERNON DAMRON, a witness of lawful age, being introduced by and behalf of the Commonwealth, after being first duly sworn. testified as follows:
DIRECT EXAMINATION

By Mr. Fleming:
Q. 1 Where do you live?
A. St. Paul.
Q. 2 Did you know the deceased girl, Della Couch?
A. Yes, sir.
Q. 3 Did she stay at your home?
A. Yes, sir; she did.
Q. 4 How long did she sta~· there?
A. A little over a year.
Q. 5 Do you know whether or not she could drive a
car?
A. I don't think Ehe could.
Q. 6 Did you ever see her drive any?
A. No, sir.
Q. 7 How long have you known this girl?
A. Well. when she came to my house was the first I
knew her; I had seen her before that time, but to know her, I
did not.
Q. 8 She stayed there about a year?
A. About fifteen months.

Roy Massie vs. Commonwealth of Virginia

9I

Vernon Damron
page 93 ] Q. 9 State what reputation this girl had in that
community over there?
By The Court:
· What is the purpose of that; there is no objection to it.
By Mr. Fleming:
To show she is a good girl.
By Mr. Bandy:
We agree with you on that.
CROSS EXAMINATION
By Mr. Bandy:
Q. I This boy (indicates Massie) had been coming to
see this girl sometime before her death?
A. He came to the gate and called for her.
Q. 2 And they went out together like young people do?
A. When he came and called for her she would go to the
gate and talk to him, but as far as going out, I don't know that
she did.
Q. 3 When she left your house after her days work was
over, you don't know whether she got with this boy or not?
A. No, sir; I do not.
page 94 ] Q. 4 You seen him there several times at the
gate?
A. He came there occassionally and asked to see her, and
she went to the gate and talked to him.
Q. 5 I will ask you, whether or not this boy called up
the young lady over the 'phone at your house sometimes?
A. He probably did; people called her up, but I very
seldom knew who she talked to over the 'phone.
(Witness stood aside) .
. Thereupon the Commonwealth announced it had closed
its evidence in chief.
Thereupon the following evidence was introduced by and
on behalf of the Defendant, Roy Massie.
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DEFENDANT'S EVIDENCE
page 95 ] MACK OSBORNE, a witness of lawful age, being
ing introduced by and on behalf of the Defendant,
after being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Kilgore:
Q. 1 Is your name Mack Osborne?
A. Yes, sir.
Q. 2 Do you know Roy Massie?
A. Yes, sir.
Q. 3 Do you remember of hearing of Roy Massie being in a wreck together with Ted Hall and a Couch girl?
A. Yes, sir.
Q. 4 Did you see those parties on the day it is said the
wreck occurred that night?
A. Well, I seen the car, they said, they was in; I did not
know Ted Hall or the girl. I saw a car pass by; I was standing
about twenty feet of the road in \Vest Dante; I was with Jack
Holbrook and some more boys; Joe Holbrook and I believe
Green Kilgore's boy was the other boy, and maybe another boy.
Q. 5 Did you talk- to any of them in the car?
A. We did not.
Q. 6 How were they driving the car, in a reckless manner, or the usual way of driving a car?
A. I did not see anye:ing reckless about it.
page 96 ] Q. 7 About how many miles an hour were they
making?
A. I don't know: I was talking to Isaac Williams, interested in a conversation, b:1t they wasn't making over twenty
miles an hour.
Q. 8 Where were you at?
A. At the end of the rock wall at West Dante; they were
coming this way (indicates) they were coming down the Lick
Creek road.
Q. 9 What did you observe if anything with reference
to them being sober or drinking?
A. Nothing.
Q. 1 o You saw nothing out of the ordinary at all?
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A. No, not anything whatever; I was talking to Isaac
Williams and some boys, Jack Holbrooks and Tom Blackstone,
and I was fixing to go to the Moun ta ins.
By The Court:
Q. What time was that?
A. I don't have no idea; it could not have been more
than fifteen minutes before dark.

Q. 11 About how far was the place you saw them passing to the place where the wreck occurred?
A. I don't know, but Van Crabtree lives here somewhere
and he runs a truck from Austin Gap to the place where I seen
them, and it registers 1. 7 miles, and the wreck was about onetenth of a mile below that.
page 97 ] Q. 12 They were pretty close to the place where
the wreck occurred when they passed you?
A. About r. 5 miles according to Van Crabtrees truck.
CROSS EXAMINATION
By Mr. Fleming:
Q. 1 Where were you when you saw them drive by?'
A. I was sitting by the side of the road-they is a bridge
in West Dante, and a road that turns left handed, and one that
goes up Sandy Ridge right handed, and I was sitting by the side
of the road that turns right handed.
Q. 2 Did you know Roy Massie?
A. I did not at that time. Somebody told me whose boy
he was.
Q. 3 Did you talk to him?
A. No, sir.
Q. 4 He was driving by?
A. Yes, sir, he holloaed at somebody; I think Joe Holbrooks.
Q. 5 How fast was he going?
A. I don't know; I guess something like twenty miles
when he came down that hollow.
Q. 6 Where did he stop?
page 98 ] A. At the bridge on the Lick Creek Road.
Q. 7 How far away from them were you when
he halted?
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A. I don't know, not far.
Q. 8 You never talked to him any?
A. No, sir.
Q. 9 How do you know if he was making twenty miles
an hour whether he was sober or under the influence of whiskey
or not?
A. I don't.
Q. 1 o You stated while ago, he wasn't under the influence of whiskey?
By The Court:
No, he said, "He never observed anything."
(Witness stood aside).
page 99 ] BILL BRANHAM, a witness of lawful age, being
intrcduced by and on behalf of the Defendant, after being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Bandy:
Q. 1 Is your name Bill Branham or \Villiam Branham?
A. Yes, sir.
Q. 2 Where do you live?
A. West Dante.
Q. 3 Were you there at the place where this car went
over the bank with these three people in it?
A. Yes, sir; I hoped pick tr.en up.
Q. 4 How long would you say Mr. Branham, it was
after the wreck until you got there?
A. Well, it might have been three quarters of an hour.
Q. 5 Where were they, where was each of them laying
the best you could observe them, when you got at the point of
the wreck?
·
A. The Massie Boy was laying at the upper side of the
car at the lower end; the radiator was turned that way (indicates). This Hall boy was up about thirty feet.
Q. 6 Where was the young lady?
A. She was fifteen or twenty feet on up above
page I oo ] the Massie Boy.
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Q. 7 What was the condition of th~ Massie Boy,
this Defendant here with reference to being conscious when you
reached him?
A. The best I could tell, he was unconscious.
Q. 8 How was the young lady; was she conscious or unconscious?
A. She seemed to be kindly conscious: when we got up
to her she claimed her back was hurting, and she asked us to rub
her back and her leg ..
Q. 9 Did you see the Hall boy there?
A. No, not until they got him back in the other car;
they brought the Massie boy out first-we thought he was in
the worse condition-it was rough and at night too; w~
brought him out and sent him to the hospital. and me and
Arthur Salyers went around to a mine and got some staves off
of a spike keg, and fixed her leg up and brought her out, and
when we got back up to where we started in to get the Hall boy,
some more fellows took him up that way.
Q. 1 o Your impression was this boy (Indicates Massie)
was hurt worse that the girl at that time?
A. Yes, sir.
Q. 1 1 Did you try to talk to this boy ( Indicates Massie)
or any of you try to arouse him up?
A. Yes, sir.
page Io 1

]

By The Court:
The Commonwealth proved he was unconscious.

By Mr. Bandy:
That is not the point; it is how close he was to him.

Q. 1 2 How close were you to him when you tried to
arouse him up?
A. I was right at him, and we got the seat out of the car
to lay him on; they was a rock there as big as this chair ( 2 x 4
ft), and he was laying on it, and we got the seat out of the car
and tried to lay him on it.
Q. 13 What would you tell this Court and Jury with
reference to smelling any whiskey on his breath?
A. I could not smell any at all.
Q. 14 Were you close enough, if he had any odor of intoxicants on him to detect it?
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A. Yes, sir; I was: my breath was within eighteen inches
of his breath: I was trying to lift him up, and had my arm
under his shoulder.
Q. 1 5 Did you see this Defendant, the Hall boy and the
Couch girl over there at the bridge in a car prior to the time of
this wreck?
A. They was some-four, five or six of us standing there
by the bridge: there is a crossing there; the road goes four ways,
and he came along and said ''Hello boys,'' and he went on toward the hill.
page 102 ] Q. 16 How close were you to this boy (Indicates Massie) at the bridge?
A. He must have been fifteen or twenty feet away from
where I was standing at.
Q. 1 7 Did he stop and talk to him at that time?
A. I just spoke hello to him.
Q. 1 8 Was he driving at that time?
A. Yes, sir.
Q. 1 9 How long have. you known Mr. Massie here?
A. About eight years.
Q. 20 As long as you have known him, would you be
able to say whether he was drunk or sober when you saw him?
By Mr. Fleming:
We object.
By The Court:
He is talking about another time: it is not a question of being drunk or sober.

Q. 2 1 At the time you saw him there in the road, when
he came along what time was it?
A. I couldn't say e-xactly, but it was something like eight
o'clock.
Q. 22 Was it absolutely dark or just getting dark?
A. It was getting dark.
Q. 23 Could you distinguish this boys features
]
good?
page 103
A. Yes, sir; pretty well: it was a kindly dusky
dark.
Q. 24 And you were seven, eight or ten feet away from
him?
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A.

About ten feet.
5 As long as you have known him, would you
know if you seen him in an intoxicated condition whether or
not he was in such a condition?
A. Yes, sir; I would.
Q. 26 What in your opinion was his condition on that
occasion there when you saw him the time of day you stated
prior to the time the car went over the bank?
A. As to my opinion, he wasn't drinking; he never acted any more different then than at other times when I would
see him driving around or walking around?
Q. 2 7 How long was it from that time until you saw
him down under the bank and helped pick him up?
A. About three-fourths of an hour.

Q.

2

CROSS EXAMINATION
By Mr. Kennedy:
Q. 1 You say he passed you in the car?
A. Yes, sir.
Q. 2 He drove by you?
A. Yes, sir.
Q. 3 And you were sitting by the side of the
page 1 04 ] road?
A. Standing by the side of the road.
Q. 4 And it was dark?
A. No, sir; it was dusky dark.
Q. 5 And you mean to tell this Jury you could tell
whether a man was driving under the influence of liquor,
and his just passing you in the night time, and it dusky dark,
now what would they be about him that would call your attention whether he was under the influence of liquor or not?
A. All I could tell, he acted like he was sober, and when
I went up there and handled him, I did not smell anything on
him.
Q. 6 You weren't bothered about it, and never paid any
attention?
A. When they passed up by there, I was standing there.
Q. 7 When you picked him up over there on the ground
you were trying to do something for him; you never had the
question of liquor on your mind?
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A. Yes, sir; I did; somebody said, "Maybe, he was drinking,'' and we talked it there-some of us did, that we couldn't
smell liquor on him.
Q. 8 Did you talk to Ted Hall?
A. No, sir.
Q. 9 You never heard him talking?
A. No, sir.
Q. 1 o Were you drinking any yourself?
A. Not then.
page r 05 ] Q. 1 r Not at that particular time?
A. No, sir.
Q. 1 2 How long had it been since you had a drink before that in the evening?
A. No, sir; I might have took a drink that morning.
Q. 1 3 You are pretty used to taking it, and )'ou cannot
smell it very well on the other fellow when you have some yourself?
1\.. Sir.
Q. 1 4 The odor does not affect you, when you have it
in yourself?
A. Yes, sir.
Q. 1 5 If you had been drinking any that day, it would
ward off the smell of the other fellow?
A. No, sir.
Q. 16 It would not?
A. No, sir.
Q. r 7 What time was it you took your last drink that
day?
A. Nine or ten o'clock that morning.
Q. r 8 And you helped to get him up and out of there,
and never smelt any liquor on him?
A. No, sir.
Q. I 9 And he was unconscious?
A. Yes, sir; he appeared to be unconscious; we spoke to
him and told him we would get him out of there
page r 06 ] as quickly as we could.
Q. 20 You never smelt that liquor odor there
at all?
A. No, sir.
Q. 21 It never attracted your attention at all?
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A.
Q.
A.

No, sir.
You never smelt it?
No, sir; I looked in the car, and never seen any in the

22

car.
RE-DIRECT EXAMINATION
By Mr. Kilgore:
Q. 1 You never seen any liquor in the car?
A. I looked in the car for liquor and never seen any.
Q. 2 You searched for liquor?
A. Yes, sir.
RE-DIRECT EXAMINATION
By Mr. Kennedy:
Q. 1 Did you want to get some?
A. I might have took a drink.
page
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RE RE-DIRECT EXAMINATION

By Mr. Kilgore:
Q. I How far was it when they passed you over there
going in the direction of the wreck from the place where the car
wrecked?
A. I guess it is about a mile and three-tenths; I have
been working up there at the mine; they claim it is a mile and
one-tenth to the bridge, and about two-tenths mile after that.
Q. 2 You were there with Mack Osborne and other fellows?
A. Yes, sir.
Q. 3 About how fast were they driving there at the time
they holloaed at you?
A. Twenty or twenty-five miles an hour.
Q. 4 Did you see anything in the way they were operating that car to indicate that they were violating the law?
By The Court:
That is not for him to say.

Q. 5 Did you see anything to indicate that the driver of
the car was under the influence of intoxicants?
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page
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No, sir.
]

RE RE-CROSS EXAMINATION

By Mr. Kennedy:
Q. I Who went up there?
A. Me, Bill Glovier, Bill Tipton's boy; several of us;
Lewis Smith; they came on down and told us and we all went
over there.
(Witness stood aside) .
page 109 ] FANNON McGEE, a witness of lawful age, being
introduced by and on behalf of the Defendant, af, ter being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Kilgore:
Q. 1 Is your name Fannon McGee?
A. Nathaniel is my right name; they call me Fannon.
Q. 2 How far do you live from where the car was
wrecked on the night Roy Massie was hurt?
A. I imagine it is around two miles.
Q. 3 Did you see Roy Massie, Ted Hall and the Couch
girl that evening?
A. Yes, sir.
Q. 4 Where at?
A. Right below my house ai: Walter Holbrooks.
Q. 5 What were they doing?
A. Ted Hall was standing outside the car, and Roy Massie was toting water to put in the radiator.
Q. 6 Where was the girl?
A. In the front ~eat of the car.
Q. 7 Ted Hall was outside the car, Massie was carrying
water, and the girl was in the car?
A. Yes, sir.
page 1 1 o ] Q. 8 How clo~e were you to them?
A. I passed right by them, close enough to touch
them.
Q. 9 Did you say anything?
A. Ispoketothem.
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Q. 1 o Did you see anything at that time to indicate that
either one of them was under the influence of liquor?
A. No, sir.
Q. 1 1 If they were under the influence of liquor, you
would have smelt it, as close as you were to them, if they had
been drinking?
A. Yes, sir; I guess I would.
Q. 12 That was about two miles from the place of the
wreck?
A. Yes, sir; about two miles.

CROSS EXAMINATION
By Mr. Kennedy:
Q. 1 Where were you going when you passed them?
A. To get my horse out of pasture.
Q. 2 What time of day did you say it was?
A. Just before dark?
Q. 3 How long before dark?
A. Just a very few minutes; it was getting dusky dark
then.
Q. 4 Was it one-half hour before dark.
A. Well, not over thirty minutes, if that long.
page 11 1 ] Q. 5 And you think it was about thirty minutes before dark?
A. It could not have been any longer.
Q. 6 You just passed them in a usual way going to get
your horse?
A. Yes, sir.
Q. 7 You never paid much attention to them?
A. Just spoke.
Q. 8 Just said "Howdy", and went on?
A. Yes, sir.
Q. 9 One was filling up the radiator?
A. Yes, sir.
Q. Io And one was just standing there?
A. Yes, sir.
Q. I I y OU kept going?
A. Yes, sir.
Q. 1 2 You don't know whether they were under the
influence of whiskey or not?
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A.

I would not say either way?

Q. I 3 You couldn't say either way?
A. No, sir.
Q. 14 They weren't drinking enough to be disorderly?
A. No, sir.
Q. 15 If they were under the influence of whiskey you
page

couldn't say?
A. No, a man just passing couldn't but they
seemed to be alright; they wasn't staggering.
I6
Massie ~eemed able to fill up the radiator?
He was walking as good as I ever seen him.
I7
What was the other boy doing?
Standing there.
I8
He was able to stand up and put water m the

1 12

Q.
A.

Q.
A.

Q.

]

radiator?

A.
Q.

A.
Q.
A.

Yes, sir.
9 And the other boy was standing there?
Yes, sir.
20
And that is all you know about it?
Yes, sir.
I

Witness stood aside.
MRS. LOU HOLBROOK, a witness of lawful age, being
introduced by and on behalf of the Defendant, after being first
duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Kilgore:
Q. 1 Is your name Lou Holbrooks?
A. Yes, sir.
Q. 2 You are the wife of Walter Holbrooks?
A. Yes, sir.
Q. 3 Do you know Fannon or Nathaniel McGee?
A. Yes, sir.
Q. 4 How close do you live to him?
A. Right in sight; just a little piece.
Q. 5 Do you know Roy Massie?
A. Yes, sir.
· Q. 6 Do you know Ted Hall?
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A.

Yes, sir.
Did you know Della Couch?
A. No, sir.
Q. 8 Did you see those two boys I have mentioned on
the evening before when it is said they had a wreck and were
injured?
A. Yes, sir, I seen them that evening before they wrecked
that night.
page 1 14 ] Q. 9 What time in the evening was it when you
seen them?
A. I cannot tell you; it was late.
Q. Io Give us your best judgment?
A. It must have been; well, I will not say.
Q. 11 Did you hear them boys talking to Nathaniel,
sometimes called Fannon McGee?
A. They were there in the road; l never paid no attention to them.
Q. 12 After they passed McGee; they passed him coming toward you?
A. They came up; they must have passed him.
Q. 1 3 Did you talk with them any?
A. Yes, sir; I did with Hall at the spring.
Q. I 4 What was he doing at the spring?
A. Getting water to put in the radiator.
Q. 15 Hall was at the spring getting water to put in the
radiator?
A. Yes, sir.
Q. 1 6 And you talked to Hall?
A. Yes, sir.
Q. 17 Was he drunk?
A. No, not that I could tell.
Q. 18 Did you see anything to indicate that Massie was
drinking?
A. No, sir.
page 1 1 5 ] Q. 1 9 How far was this from the place of the
wreck?
A. I cannot tell that; I don't know how far it is.
Q. 20 Is it near Austin's Gap?
A. Yes, sir; I know the place, but I cannot tell how far
it is.

Q. 7
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Q. 21 Did you see them after they put water in the car
start on their journey?
A. Yes, sir.
Q. 22 How did they drive the car?
A. As good as anybody.
Q. 23 You did not see anything to indicate anybody
was drinking, or any reckless driving?
A. No.
CROSS EXAMINATION
By Mr. Fleming:
Q. 1 You say you talked to the Hall boy?
A. Sure.
Q. 2 What did you talk about?
A. He came in there: I don't remember what he said:
we were neighbor people, and we were just standing -there talking: I don't remember what we did say; we just talked.
Q. 3 You c~nnot remember what you were talking
about; he wasn't expecting this to come up. Were you talking
about a drink of whiskey?
page 116 ] A. I don't think so.
Q. 4 You don't think you were?
A. No, sir.
Q. 5 What time was it then?
A. I don't know what time it was; it was late, but I cannot tell you what time it was.
Q. 6 About what time; give us approximately what time
it was?
A. I told you, I don't know what time it was.
Q. 7 Can you say the boys hadn't had a drink of whiskey, and wasn't under the influence of intoxicants?
A. They did not act like they were drinking a bit.
Q. 8 Would you say that they hadn't had a drink?
A. I don't know.
Witness stood aside.
page

11 7

] HENRY GLOVIER, a witness of lawful age, be-

ing introduced by and on behalf of the Defendant,
after being first duly sworn. testified as follows:
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DIRECT EXAMINATION
By Mr. Kilgore:
Q. 1 Do you know Roy Massie?
A. Yes, sir.
Q. 2 Do you know Ted Hall?
A. Yes, sir.
Q. 3 Did you know Della Couch?
A. Yes, sir.
Q. 4 Did you see them on the evening that it is said
they were injured in a car wreck that night?
A. Yes, sir.
Q. 5 Where did you see them at?
A. On the Highway near Morefield.
.
Q. 6 Did you stop and talk to them, or did they stop
and talk with you, or do anything for you?
A. They passed me on the road as they went down, and
not long after that they came back along; me and my brother
was together, and Teddie Hall was driving the car they were in,
and my brothers car had stopped, and we could not get it started, and they stopped and pushed the car until it fired.
Q. 7 You say as they came back along your bropage 1 1 8 ] ther' s car had failed to fire?
A. Yes, sir.
Q. 8 And that Ted Hall was driving the Massie car, and
they stopped and Hall took Massie' s car and pushed your brother's car until it fired?
A. Yes, sir.
Q. 9 Did you see any evidence of either one of these
boys having drunk any liquor at all?
A. I did not.
Q. 1 o How close were you to them?
A. Right at them.
Q. 1 1 How far is Morefield from the place the wreck occurred?
A. From I would say five to seven miles.
CROSS EXAMINATION
By Mr. Fleming:
Q. 1 What time was this you were talking to these boys
there?
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A. I will say it was around six o'clock.
Q. 2 You talked with them?
A. Yes, sir.
Q. 3 And they hadn't had any whiskey?
By the Court:
He said he never seen anything to indicate it; that
page r 19 ] is as far as he can go.

Q. 4 How long have you known the boys?
A. Since they were children.
Q. 5 Are you and the boys good friends?
A. I don't know about friends: we never had any trouble
with them in any way that I know of.
Q. 6 After they left you where did they go?
A. Up the road.
Q. 7 Did you see them anymore?
A. No.
Q. 8 You don't know , . .rhether they drunk any liquor
after that or not?
A. No, sir: I don't know.
RE-DIRECT EXAMINATION
By Mr. Kilgore:
Q. I How did they operate the car after they had started your brother's car?
A. They got in it and pulled out.
Q. 2 Did they pull out in rnch a manner as to attract
your attention, or did they drive off like other drivers?
A. Nothing unusual that I could tell.
Witness stood aside.
page r 20

JAMES SUTHERLAND, a witness of lawful age
being introduced by and on behalf of the Defendant, after being first duly sworn, testified as follows:
]

DIRECT EXAMINATION
By Mr. Kilgore:
Q. 1 Is your name James Sutherland?
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A.

Yes, sir.
Do you know Roy Massie?
A. I am not so very much acquainted with him.
Q. 3 Do you know him when you see him?
A. Yes, sir.
Q. 4 Do you know Ted Hall?
A. Yes, sir.
Q. 5 Did you know Della Couch?
A. I was acquainted with her.
Q. 6 Did you see these parties on the evening or day
before they had a wreck in Dickenson County that night?
A. Yes, sir; on Sunday Evening.
Q. 7 Where were they at?
A. They were at Morefield within about forty steps of
the store.
Q. 8 What were they doing?
A. They were carrying a can of oil walking up the road
from the store.
page I 2 1 ] Q. 9 Did you talk with them?
A. Yes, sir; they was two other men with me;
we stopped and they got a match, and they talked four or five
words with me.
Q. 1 o How close were you to them?
A. As close as to those men there (Indicates Jury-about
three feet) .
Q. 11 Did you get a match from them, or they you?
A. I got one.
Q. 1 2 They were close enough to give you a match?
A. Yes, sir.
Q. 13 Did you smell any liquor on them?
A. No, sir.
Q. 1 4 Could you tell from their actions or manner that
they had any liquor?
A. No, sir.
Q. 1 5 Did you see them go to the car?
A. No, sir; they wasn't any car there.
Q. 1 6 They were going up the road?
A. Yes, sir; I was going to the store.
Q. 17 What time of day was this?
A. Near six o'clock in the evening.

Q.

2
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Q.
A.

page

18

122

You didn't see them any more?
No, sir.

J

CROSS EXAMINATION

By Mr. Kennedy:
Q. 1 Where do you live?
A. Within three hundred yards of Morefield.
Q. 2 What do you do?
A. Run a farm.
Q. 3 You were sober that day?
A. Yes, sir.
Q. 4 And you just passed them in the road?
A. We stopped.
Q. 5 You all halted a minute?
A. Yes, sir.
Q. 6 And nothing didn't attract your attention?
A. Nothing in particular; we talked there a few minutes.
Q. 7 You never seen their car nor the girl?
A. No, sir.
Q. 8 What time of evening was that?
A. Around six o'clock; it was getting late in the evening.
Q. 9 All you mean to say is that they wasn't drinking
enough for you to notice it?
A. If they were, I couldn't tell it.
Q. 1 o There was nothing to call your attention to it?
A. No, sir.
page I 23 J Q. I I You wouldn't say whether they were under the influence of whiskey or not?
A. No, but I would say they wasn't drunk.
RE DIRECT EXAMINATION
By Mr. Kilgore:
Q. 1 If they were under the influence of whiskey you
couldn't tell it?
A. No, sir, you couldn't.
Witness stood aside.
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page

24 ] EMMA McCOY, a witness of lawful age, being
introduced by and on behalf of the Defendant, after being first duly sworn, testified as follows:
I

DIRECT EXAMINATION
By Mr. Kilgore:
Q. 1 Mrs. McCoy, where do you live, Wise or Dickenwn County?
A. Dickenson County.
Q. 2 How close do you live to the place where the car
went over the hill that killed the Couch girl and injured this
boy (Indicates Massie) and Ted Hall?
A. I couldn't say how far; you can see the place from
our home.
Q. 3 Did you hear, or see the wreck?
A. I heard something make a noise; I thought it was a
tree falling; I jumped up and went to the kitchen window, and
l then thought it was a car went over, and I looked at the clock
and it was nine o'clock.
Q. 4 What did you do-send somebody up there?
A. My husband come, and I told him it might be a car
wreck for him to go up there.
Q. 5 About how far were you from the point where it
developed the car went out of the road?
A. I just couldn't say.
page 125 ] Q. 6 Guess so many steps, yards or feet?
A. I don't know exactly how far-maybe onehalf mile.
Q. 7 Do you know the curve where the car went over?
A. Yes, sir.
Q. 8 What kind of a curve is that?
A. It is a bad looking curve-dangerour looking for a
car.
Q. 9 Do you know anything about how people negotiate that curve with reference to going around it?
A. I have seen a pick up truck that had to back up before it could make it.
Q. 1 o He had to back up, and then make it?
A. Yes, sir; I was in the truck.
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Q. 1 I Do you know of other cars having to do the same
thing?
A. I have heard them talking about having to do the
same thing.
CROSS EXAMINATION
By Mr. Kennedy:
Q. 1 There is room for two trucks to pass on that curve?
A. I don't know.
Q. 2 They do pass there?
A. Yes, sir; they do; I was in that truck and it done
that.
page 1 26 ] Q. 3 He drove bad and had to back up?
A. I don't know.
Q. · 4 The road is alright, except a little curve in it there?
A. It is steep there.
Q. 5 It is plenty wide-no occasion for anybody sober
and normal not to drive over it?
A. They do every day and every night.
Q. 6 Plenty of them drive over it every day and every
night?
A. Yes, somebody does.
Witness stood aside.
page

ELMER McCOY, a witness of lawful age, being
introduced by and on behalf of the Defendant, after being first duly sworn, testifiec! :s follows:
127 ]

DIRECT EXAMINATION
By Mr. Kilgore:
Q. 1 Is" your name Elmer McCoy?
A. Yes, sir.
Q. 2 Are you a son of Emma McCoy?
A. Yes, sir.
Q. 3 What do you know about the wreck that happen-·
ed there?
A. I was at the house and heard a noise, and looked
down and seen the lights coming up through there and seen it
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go over the mountain, and it was about nine o'clock when· I
went down there, and there they lay.
Q. 4 How old are you?
A. Sixteen.
Q. 5 Do you know the curve they went over?
A. Yes, sir.
Q. 6 Did you ever see anybody try to make that curve
in a truck?
By Mr. Kennedy:
We object.
By the Court:
Objection sustained.
Q. 7 What kind of curve is it?
A. A bad curve.
Q. 8 How do the people negotiate that curve?
A. They go slow.
Q. 9 Did you ever know of them having to back up to
get around it?
A. Yes, sir; I seen a pick up truck back up.
Q. 1 o When you were down at the scene of the wreck
were you close to this boy, Roy Massie?
A. Yes, sir.
Q. 1 1 Did you smell any liquor on him?

page
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A.
Q.
A.
Q.
A.

]

No.
12

Did you smell any liquor around there any where?

No.

How close were you to Massie?
As close as me to the table (about four feet)

13

CROSS EXAMINATION
By Mr. Kennedy:
Q. 1 How far did you watch the car coming up the
mountain?
A. I seen it coming around the curve.
Q. 2 You never seen it below there?
A. No, sir.
Q. 3 Did you notice them cutting the lights off and on?
A. No, sir.
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page

29 ] Q. 4

You just seen it coming there, and the next
thing you knew it went over?
A. Yes, sir.
Q. 5 How long was it until you got down there?
A. I don't know how long it was-about nine thirty or
ten o'clock.
Q. 6 You got down there in about an hour?
A. Yes, sir.
Q. 7 You didn't smell the odor of whiskey around there
anywhere?
A. No.
Q. 8 You didn't smell any down there anywhere?
A. No, sir.
Q. 9 You went all around among all of them?
A. Yes, sir.
I

Witness stood aside.
] MRS. ETHEL MURPHY, a witness of lawful
age, being introduced by and on behalf of the Defendant, after being first duly sworn, testified as follows:

page

13o

DIRECT EXAMINATION
By Mr. Kilgore:
Q. 1 Do you know Roy Massie?
A. Yes, I have known him ever since he was a little
baby.
Q. 2 You have known him ever since he was a baby?
A. Yes, sir.
Q. 3 Do you know Ted Hall?
A. Yes, I have known him ever since he was a baby.
Q. 4 Did you know Della Couch?
A. Yes, I have known her ever since she was a baby; we
are farming on Mr. Couch's place.
Q. 5 Did you see them in a car the day they had a wreck
that night?
A. I will have to explain how it is: I don't want to make
a mistake; I had a little niece at my house and we went over to
the state highway to meet her daddy, and as we came up the
road, we were in my brother-in-laws' car, Ted Hall was below
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my brothers in a car, and the Massie boy was at Mr. Dingus
talking to a Dingus boy, and my brother in law
page I 3 I ] thought the car belonged to my brother, and he
said, "Get that old rattle trap out of the way", and
my brother spoke and said, "It won't run, give me a push".
Q. 6 Whose car would not run?
A. The Hall car, or Massie car would not fire to let us
pass the car; he pushed the car, and it fired and they got it out
of the way, so we could pass.
Q. 7 When the Hall boy got the car to fire, he pulled it
out on the side of the road and let you all by?
A. Yes, sir; we went on. Decoration day was the last
of May, and this was the first of June, and my brother-in-law
came down to see the graves, and we went to the cemetery, and
come on back, and as we come back, we met Ted Hall driving
the car, and Della Couch was in the car between Ted Hall and
Roy Massie, and they pulled off to the side of the road and let
us pass, and we passed them and went on and left them sitting
there.
Q. 8 Now, on each one of those occasions when your
brother-in-law or some of your people pushed the old car until
it fired and they backed out of the way and let you pass-now
on the first or second time you passed them did you see anything
of drunkness on the part of either Hall or Massie?
A. No, sir; I was in the car; I was riding both times.
Q. 9 You didn't see anything that looked like
page 132 ] whiskey?
A. No, sir.
Q. 1 o How did Ted Hall drive that car-in an orderly
manner?
A. Just drove up the mountain; the first time we seen
them they were· sitting still.
Q. 11 You never seen anything to indicate they were
drinking?
A. No, sir; I never seen no bottles nor nothing; I passed
them in the car.
Q. 1 2 Where was that?
A. That was in Wise County within holloaing distance
of Della's home.
Q. 1 3 About what time of day was it?

J
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A. Between four and five o'clock, as we went up, and as
we came down it was between five and six o'clock; I did not
look at the clock.
CROSS EXAMINATION
By Mr. Kennedy:
Q. 1 Did you look in their car for bottles?
A. No, sir; we just passed.
Q. 2 You did not have any chance to see whether they
were under the influence of whiskey at all?
A. No, sir; I just passed in the car.
Q. 3 And all you know about it is that they came over
in the hollow, and got the Couch girl. and one of
page 133 ] the boys I believe Massie, would take her out with
him?
A. I seen her in the car.
Q. 4 You seen them going out with her?
A. They were sitting still when we passed them: I don't
know what they did.
Q. 5 Did you see them going up the hill?
A. No. we went on down.
Q. 6 That was seven or eight miles from where they
wrecked?
A. I don't know where they wrecked; I will state what
I know.
Q. 7 You wasn't closer to them than two cars passing?
A. That is all: the first time they pulled up against the
car and pushed it out of the road, and the next time the car
they was in was sitting still by the side of the road when we
passed.
Q. 8 They pushed your car out of the road?
A. No, sir; we pushed theirs out.
Q. 9 And you were just as close to them as the front
end of your car was to the back end of their car?
A. Yes, sir.
Q. 1 o You had no chance to tell whether they were
drinking or not?
A. No, sir.
page 134 ] Q. 1 1 You did not pay any attention to their
condition at all?
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No, sir.

Witness stood aside.
page r 3 5 ] ELLIS HOLBROOKS, a witness of lawful age,
being introduced by and on behalf of the Defendant, after being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Kilgore:
Q. r Is your name Ellis Holbrooks?
A. Yes, sir.
Q. 2 Do you know Roy Massie?
A. Yes, sir.
Q. 3 Do you know Ted Hall?
A. Yes, sir.
Q. 4 How long have you known those boys?
A. Seven or eight years.
Q. 5 Did you know Della Couch?
A. No, I did not know her.
Q. 6 Did you see those boys on that day, it is said, they
bad a wreck in Dickenson County?
A. Yes, sir.
Q. 7 Where at?
A. At Apple Butter Hollow, about one and one half mile
from the place of the wreck.
Q. 8 And did you talk with the boys?
A. Yes, sir: I talked with the Massie boy.
Q. 9 How close were you to the Massie boy?
A. Right at him, got a match from him.
page 13 6 ] Q. r o Did you smell any whiskey on him?
A. No, sir.
Q. r I Did you observe his manner of speech?
A. He never said a thing out of the way.
Q. 1 2 Did you see anything out of Massie or Hall either
that would indicate that they were under the influence of whiskey, or had been drinking whiskey?
A. No, sir.
Q. r 3 Did you see them driving the car?
A. Yes, sir.

II6
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Q.

How was it going?
About ten miles an hour.
Q. 15 That was how far from where the wreck ocrnrred?
A. About one and one-half miles.
Q. 1 6 And they were making about ten miles an hour?
A. Yes, sir.
Q. 1 7 Are you related to either of these parties?
A. No, sir.
Q. 1 8 You have no interest in this suit one way or the
other?
A. No, sir.
14

A.

page

I

37 ]

CROSS EXAMINATION

By Mr. Fleming:
. Q. 1 You say you saw these parties one and one half
miles from where they wrecked?A. Yes, sir.
Q. 2 What time was it?
A. About eight-thirty.
Q. 3 Was it pretty dark?
A. Yes, sir.
Q. 4 Did they stop the car there?
A. Yes, sir.
Q. 5 Who else was in the car with them?
A. The Hall boy, a girl and Massie.
Q. 6 \Vere you drinking a::, ?
A. No, sir. I had been to the store coming back.
Q. 7 You say, they wasn't drinking?
A. Not, that I could tell.
Q. 8 Did you talk to the Hall boy?
A. No, sir; just spoke, Massie asked for a match and I
gave it to him.
Q. 9 Which way were you going?

A.

Q.

Up.
1o

Which way were they going?
A. Down.
page 138 ] Q. 1 1 How long was it after you saw them
there until you heard about the wreck?
A. I heard about it the next morning.
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Witness stood aside.
Thereupon Court was adjourned until to-morrow morning
at Nine O'clock.
On this the 4th day of September, 1940, came again the
Commonwealth by its attorney, and the Defendant appeared in
Court in person, and the Jury sworn in- this case appeared in
Court pursuant to their adjournment on yesterday:
TED HALL, a witness of lawful age, being introduced by
and on behalf of the Defendant, after being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Bandy:
Q. 1 Is your name Ted Hall?
A. Yes, sir.
Q. 2 How old are you?
A. 24 years old.
page 1 3 9 ] Q. 3 Where do you live?
A. Over on Russell Creek.
Q. 4 What County is that in?
A. Wise County.
Q. 5 You are acquainted, of course, with the young
lady Miss Couch who was killed, and the Defendant, Roy
Massie?
A. Yes, sir.
Q. 6 You were with them on the afternoon when this
wreck occurred?
A. Yes, sir.
Q. 7 Just go ahead and tell the Court and Jury what
happened on that afternoon in your own way?
A. We left home and went over in Hardy Hollow; we
went over there to see about buying some casings from a Dingus
boy; we went over there and Robert Hileman lives above where
Dingus does; we went down there, and I called him down to
the road: we had some whiskey, and me and Robert drunk
some of the whiskey while Massie went on down to see Dingus
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about the casings, and when Massie came back Robert Hileman
was still sitting in the car with me, and when we got ready to
go, I ~·aid, "Robert go home with us, we have got to go"; I
turned the car there in front of his house; it is a narrow road;
we went up the hollow four or five hundred feet, maybe furtber out of sight of his house, and me and the
page 140 ] Massie Boy stopped up there to fill the car up with
water from a branch coming down. In a few minutes we looked and seen this Couch girl coming up the hollow
where we were at: Roy a:-ked her what are you coming up here
for, and she said, "Robert Hileman told me my best friend was
up here'': Roy got o:it of the car and was talking to her, and
I filled the radiator up, and they got in the car before I got it
filled up, and I got in the car and said, ''Where are you going'',
and they said, ''We are going to drive around for awhile. and
we came Uf.· Hardy Hollow, and to Hardy Branch, and before
we get to Hardy Branch Roy said, "We will have to have some
gas, if we ride around", and she said, "Get the gas, I win p:iy
for it"; "I have got a dollar and some cents", and I would not
let the g~rl pay for the gas: I took my money and p1id for it,
and I went and got the gas and brought it back, and when we
~tarted toward West Dante, Sam Glovier' s car had failed to fire,
and I pushed his car off with the Massie car, and whe:a his car
fired, he stopped, and I pulled around him and stopped, and he
Eaid, "what do I owe you, and I said not a thing", and I got in
the car and drove on up the road, and Roy said, ''Let me drive'',
and I said "Alright", and I pulled over to the edge of the road
and started to stop the car, and M~ssie got out of the car, and
went around in front of it, and I stayed under the wheel until
Roy Massie got near the door, and I stepped out of the car and
went around behind it, and got in the car on the
page 141 ] right hand ~ide of it, and we went on through
West Dante.
Q. 8 Was that the only thing that occurred when you
and Massie changed drivers?
A. Yes, sir.
Q. 9 Was any screaming done by the girl?
A. No. sir.
Q. 1 o Was the car moving?
A. No, sir: when Massie got out of the car, the car might
not have been stopped when he got out, but I stayed under the
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wheel until Massie went around in front of the car and came
around and got in under the steering wheel, and then I got out
and went around and got in the car on the right hand side; we
went through West Dante, and started up Sandy Ridge; we
were riding around, and found a place wide enough to turn the
car, and come off the mountain; that is what we aimed to do
when we got on this curve: a lot of times a road will look wide;
when we got to this curve it was a sharp curve, and it looked like
the road turned to the right; when we got to this curv·e, it was
like something dropped down on the left hand side of that car,
and the boy had it under control; it was like something on the
left hand side dropped down, and the boy tried to pull it back,
but when that dropped, it went turning over the mountain.
Q. 1 1 About this post, they claim your car got lodged
on, now tell about that?
page 142 ] A. That was as we come up out of Hardy Hollow; that was down there when we went to see
about the casings; when we came out of there, I was driving the
car, and the motor would not idle good; lots of times it would
die in changing gears and would stop; the road was narrow coming around that curve; when we got to this curve on Hardy
Branch I changed gears, and put the car in second gear, and the
motor died, and in trying to start the motor, I got over too far
to make this curve, and we got out, and me and Massie pushed
the car back far enough so we thought it would go around the
curve, and I got in the car and let it down there to see if it would
go around the curve, and the bumper caught on the post, and
the girl was up there on the bank sitting.
Q. 11 What is the character of that road there, straight,
crooked or narrow?
A. It is pretty crooked and narrow.
Q. 12 . At the place where you went over the bank what
is the character of that curve there?
A. That is a very bad curve.
Q. 1 3 Had you or Massie so far as you knew ever tried
to driv~ over that road before?
A. No, sir: it was our first trip over that road.
Q. 14 About what time of night, would you think this
car went over the hill?
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A. I would think between eight-thirty and nine
page 14 3 ] o'clock.
Q. 1 5 At that time what was the condition of
yourself, Massie and the young lady so far as you could tell
with reference to intoxicants?
A. You couldn't tell that Massie had even took a drink;
it was something like three o'clock, maybe a little later-around
three o'clock when Roy Massie took his last drink of whiskey.
Q. 1 6 How much did he take then?
A. He just took a swallow.
Q. I 7 That was about three o'clock in the afternoon,
and the wreck was between eight thirty and nine o'clock at
night?
A. Yes, sir; we went on down in the Hardy Hollow and
I took a drink of whi£key with Robert Hileman, but Massie did
not drink any; Massie got out of the car and went down to see
if he could buy some casings from a Dingus boy.
Q. 1 8 That was in Wise County?
A. Yes, sir.
Q. 1 9 With reference to the operation of that automobile, now Massie was under the wheel-how was the car being
operated? Was it being operated at a reckless rate of rpeed or
how?
A. Like any other drivers would drive.
Q. 20 When you got in that territory where you say
the curve was, how did you or he drive?
A. I drove slow and carefully around the curves.
p:ige 144 ] Q. :! 1 At the time ·_:1e car left the road about
what speed do you think Massie was making?
A. He had the car in second gear, and he couldn't have
been making over eight or ten miles an hour.
Q. 22 Do you rc:nember about your lights flickering
off and on, or did anything like that happen? ·
A. No, not to my knowing.
Q. 2 2 Yz After this wreck-do you have an idea-if you
can judge, tell the Court and Jury were you knocked out before
.
you came to?
A. I came to myself when I was laying under that hill;
wme man came to me: I don't know who he was: he said, to
me, "You lay here until I go down here and see about these
others: I couldn't get up; I tried to and couldn't; when he
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came to me, he said, "You lay here until I go to see about these
others", and in a few minutes, I was gone again and did not
know anything else until they started to bring me out of there;
they raised me up, this side (left side) and this shoulder (left
shoulder) I was suffering awful bad with it, but by them holding me under the arm I walked up from out of there, and I remember getting in the car.
Q. 23 Did anybody help you?
A. One under each arm helped me up the hill and I got
in the car: I remember getting in the car, but I do not remember anything else until I was laying in the bed, after they took
me into the hospital.
page 1 45 ] Q. 24 Do you remember whether or not you
vomited there at any time, or do you remember
what you did?
A. Well, there I don't know, but at the hospital I took
a drink of water and vomited, and everytime I would take a
drink of water in the hospital that night, it would make me
sick, and I would vomit.
Q. 25 Tell the Court and Jury where you were mjured?
A. Up this side (left side) and in my back here.
Q. 26 How far did it throw you from the car if you
know?
A. I don't know.
Q. 2 7 Did it fracture any of your ribs or not?
A. The Doctor's did not say whether it did or not.
Q. 28 How long were you sore ·in that left side where
you got the impact of the blow?
A. It was over a week, or more when I would move this
arm and shoulder, I would have to take this hand and move it
where I wanted it to lay. The sheriff that came over here and
arrested me, can tell you what kind of a condition I was in the
day he came and arrested me.
Q. 29 The bruises were still on your body?
A. Yes, sir.
Q. 3 o How long did you stay at the hospital?
page 146 ] A. I stayed from Sunday night until Tuesday
evening, and I went back and forth to the Coeburn
Hospital and the day the officer came over th~re and arrested me
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and put me under bond, I went to the Hospital at Coeburn, and
Miss Bell, the head nurse, wanted me to go to bed, said, "You
ought not to be stirring around at all.
Q. 3 r Do you know anything about where Miss Couch
was thrown or where Massie was thrown?
A. No, sir.
Q. 3 2 Immediately after the car went over the bank
were you unconscious. or were you conscious?
A. I remember the car making its first turn, and that is
the last thing I remembered until that man came to me.
Q. 3 3 At that time how long, prior to the time this car
went over the bank, had Massie been driving the car?
A. From where he drove until it went over.
Q. 34 About how many hours or minutes had he been
driving before the wreck, or about how many miles had he driven, if you know: I know you cannot tell exactly?
A. He drove around eight miles, I guess.
Q. 3 5 About what time did he start to drive pnor to
L.be time, he went over the bank?
A. Well, it was about seven o'clock, I guess when he
started.
page 14 7 ] Q. 3 6 He had been driving about two hours
then?
A. Yes, sir.
Q. 3 7 During that two hours that Roy Massie was driv- .
ing this car prior to the time it went over the hill. tell the Court
and Jury whether or not he was under the influence of any intoxicants wbtever that would hin:~.;r him from driving safely?
A. No, sir; the boy hadn't took but about three little
drinks of whiskey that day. It was around three o'clock when
he took his last drink. I drunk some whiskey after that.
Q. 38 After you drunk this whiskey, you didn't drive
or did you drive?
A. After I drunk over there with Robert Hileman I
rfrove.
Q. 3 9 That was at St. Paul?
A. Hardy Hollow above St. Paul; I drove from there to
Morefield. and back up above Morefield a little piece, and the
Massie boy took it, and drove on to where we had the accident.
Q. 40_ Do you recall having said anything to anybody

Roy Massie vs. Commonwealth of Virginia

123

Ted Hall
down there on the hill side about who was to blame for the
wreck under the bank?
A. No, sir; all I remember happening on the bank is what
I told you.
page I 48 ] Q. 4 I Were you conscious enough to tell the
conversation?
A. No, sir; I wasn't.
CROSS EXAMINATION
By Mr. Kennedy:
Q. I Whose son are you?
A. Dave Halls'.
Q. 2 Where do you live?
A. Over on Russell Creek.
Q. 3 I believe this was a sabbath day you were out riding around, and the wreck occurred that night?
A. Yes, sir.
Q. 4 Where did you get with Massie that day?
A. He stays with his grand-mother right above where I
live.
Q. 5 He owned the car?
A. Yes, sir.
Q. 6 You were a buddy of his, and were riding around
with him?
A. Yes, sir.
Q. 7 You have traveled around with him in his car right
much?
A. No, he hadn't had this car so very long.
Q. 8 He had one before that?
A. No. sir; not that I know of.
page 149 ] Q. 9 On this particular day, what time of day
was it when you left home, you and Massie together?
A. It was around eleven o'clock, I guess.
Q. 1 o Where did you first go to?
A. We come on across Nancy Ridge and down Honey
Branch.
Q. 11 Where did you make your first stop?
A. We went to Morefield and got some gas, and then we

124

Supreme Court of Appeals of Virginia

Ted Hall
come back and went up what they call the Glovier Hollow and
then went over into Hardy Hollow.
Q. 1 2 Where did Massie get that liquor?
By Mr. Kilgore:
We object to that: it assumes he got some liquor and there
is no evidence to show it.
By the Court:
He can tell where he got it.

Q. 1 3 Where did you get the whiskey, you and Massie.
or which one did get it.
A. On Honey Branch.
Q. 14 How much did you get?
A. One and one-half pint.
Q. 1 5 And you had that pint and a half when you got
in the hollow where Della Couch was staying?
A. No, not the pint and a half.
Q. 1 6 You had drunk a right smart of it when you got
there?
page 1 5 o ] A. No, not much.
· Q. 1 7 Who bought the liquor?
By Mr. Kilgore:
We object-immaterial.
By the Court:
Objection over-ruled.
By Mr. Kilgore:
Save an exception.

Q. 1 8 You never answered my question, bow much did
you get?
A. We got one and one-half pint.
Q. 19 How m•.1ch did you have?
A. One and one-half pint.
Q. 20 Who bought it?
A. We did.
Q. 21 Who paid for it?
A. I did.
Q. 2 2 Massie furnished the car, and you furnished the
liquor, is that· right?
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A. He had the car.
Q. 23 When you met up with old man Robert Hileman, how much liquor did you have then?
A. We had took a drink out of that one-half pint we
bad.
Q. 24 You had just took one drink a piece out of the
one-half pint?
page 151 ] A. No, we took, I believe Massie took three little sups out of that one-half pint.
Q. 2 5 And old man Hileman helped you finish up the
one-half pint?
A. Yes, sir.
Q. 26 Then you went on?
A. Yes, sir.
Q. 2 7 When did you begin to drink on the pint bottle?
A. Massie nev·er drunk out of that pint bottle.
Q. 28 You mean he quit off suddenly, and never helped drink the pint bottle of liquor?
A. He never took any more drinks; I drunk some out
of the pint and John Gose at Morefield drunk some; I took three
big drinks out of the bottle, and he took the rest, and I threw the
bottle away.
Q. 29 You say Massie took three big drinks out of that
bottle?
A. No, that I did.
Q. 30 It wasn't Massie that took the three big drinks?
A. No, he never took three big drinks; there is not more
than three big ones in a pint and a half.
Q. 3 1 Then your idea of the size of drinks is good, and
Massie could take three big drinks and that would consume one
and one-half pint?
A. Three big drinks would take about that much.
page 152 ] Q. 3 2 Where were you at when you finished
that pint?
A. Massie did not help finish it up.
Q. 3 3 Where were you when it was finished up?
A. At Morefield.
Q. 34 Which one of you was inquiring for more liquor?
A. I asked Ben Blevins if he knew where I could get anyL-~ling to drink.
Q. 35 That was before you went over to Gose's?
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A. Yes, sir.
Q. 3 6 And you were then about to get out of liquor, and
wanted to buy some more?
A. No, we had liquor.
Q. 3 7 You never had but a little did you?
A. We had near! y a pint.
Q. 3 8 What were you inquiring for more liquor if you
had some, were you afraid you would get out?
A. No, if I had got out, I knew where I could get it.
By the Court:
Q. Why were you inquiring for more, if you had some.
A. Well. I just a£ked him if he knew where I could get
anything to drink.
Q. That it not the question; why were you wanting
more, if you had some, now the court expects you to answer?
By Mr. Kilgore:
Q. Answer the question.
page

1 53

] By the Court:

Q. Now why were you wanting more liquor, if
you had some; the court expects you to answer, and answer
promptly.
A. I wanted to know where I could get more?
Q. That is not the que$tion. The court asked you if
you had liquor why were you wanting more.
A. We wanted it to drink.

Q. 3 8 And the reason ym~ were inquiring for more,
you were out or about out at that point?
A. No, sir; we had nearly a pint.
Q. 3 9 When you got out on Honey Branch, you thought
you would get some more didn't you?
A. No, sir.
· Q. 40 Did you get more liquor at the Holbrook girls
where you stopped there?
A. No, sir.
Q. 41 And you say you all went to see about casings,
but you did hear Massie say, he was going to see that girl before
he left the hollow?
A. No, sir.
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Q. 42

You blew your horn at her when you saw her

coming?
A. No, sir: I never blew the horn.
page 154 ] Q. 43 That is not true, the horn wasn't blown
there at all?
A. No, not to my knowing.
Q. 44 When you changed drivers there, or when Mas5ie wanted to drive, you had quite an argument with him didn't
you?
A. No, sir.
Q. 45 What were you and him arguing about?
A. We wasn't arguing.
Q. 46 Didn't you tell him, he couldn't drive he was so
full?
A. No, sir.
Q. 4 7 Didn't you tell Jim Marshall who came to where
-you seem to remember very clearly a man coming to you and
helping you up there?
A. Yes, sir.
Q. 48 Wasn't that Jim Marshall, and didn't you tell
him, you told the damn fool, he couldn't drive, and he said,
Why, were you drunk, or was he drunk, and you said, "We
were both drunk?
A. No, sir.
Q. 49 Don't you remember that?
A. No, sir.
Q. 50 You remember your side was hurt?
A. Yes, sir.
page I 55 ] Q. 5 1 And you remember him helping you up?
A. Yes, sir.
Q. 52 And you don't remember about that?
A. No, sir.
Q. 5 3 Why would your mind be fresh on that part, and
you would not remember the other part?
A. I don't remember?
Q. 54 Didn't you tell Jim Marshall in the presence of
three or four witnesses on the way to the Hospital that you and
Massie were both drinking?
By Mr. Kilgore:
We want to object; the wreck occurred and they were tak-
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ing him to the hospital, and we want to object to it.
By the Court:
It is admissible: it don't matter where it is.
By Mr. Kilgore:
Save an exception.

Q. 55 Now, didn't you tell Jim Marshall that you and
Roy Massie were both drinking!
A. I don't remember after I got in the car until they
were unloading me on some kind of a cot and took me in the
hospital.
Q. 56 You wasn't hurt so bad, but what you walked up
Lhe hill?
A. Yes, by two men helping me.
page 1 56 ] Q. 5 7 You were injured on your side and shoulder?
A. Yes, sir: this whole side of my face (left side).
Q. 5 8 How did that affect your mind?
A. My whole left side, and my face was hurt.
Q. 59 . You don't remember about your lights being turn('.d off before the accident?
A. No, sir.
Q. 60 That road was twenty-two feet wide where you
went over?
A. No, sir.
Q. 61 Was it a narrow road, or a wide road?
A. Narrow and a steep curve.
Q. 62 And you are sure it wasn't twenty or twentytwo feet wide?
A. I don't think it was.
Q. 63 Now Roy was out with his sweetheart ri~ing
a round with her?
A. Yes, sir.
Q. 64 And you and him drunk together up to a certain
point?
A. Yes, sir.
Q. 65 And then you say he suddenly quit drinking and
you drunk the liquor?
A. Roy drunk what I told you, and I drunk what I
told you.

Roy Massie vs. Commonwealth of Virginia

129

Ted Hall
] Q. 6 6 And you got some more and drunk it?
A. No, sir.
Q. 67 Why did Massie suddenly quit on you?
A. I don't reckon the boy wanted to drink liquor and
be out with his sweetheart. He was particular about that.
Q. 6 8 He knew he was going to find his sweetheart
when he went over in the hollow?
A. No, sir; he never named her.
Q. 69 You are just as sure of that as of anything else
you have stated?
A. I think he asked Robert Hileman if she was in the
hollow or went back to St. Paul.
Q. 70 He asked two other boys that too?
A. I never heard him.
Q. 71 You said the car acted like it suddenly went down;
it went down when you went over the bank?
A. It was something on the left hand side dropped down.
Q. 72 That was when the front wheel went over the
bank?
A. No, sir; not then; it was later when it went over.
Q. 73 You tell this jury you didn't argue with Roy and
tell him, he was too full to drive?
A. No, we did not have any argument.
page 15 8 ] Q. 74 . Didn't he tell you, it was his car and he
was going to drive?
A. No, sir.
Q. 75 You don't remember that?
A. No, sir.
Q. 75 Where did you change drivers the last time?
A. We changed down there at a store building that they
are building, and when we came up there Roy Massie said, he
wanted to drive, and I told him alright.
Q. 77 How far is that store building located from the
scene of the wreck?
A. About seven miles, I guess.
Q. 78 How long was that, or about what distance was
that after you ran into the post?
A. From that post it is about-you mean from the post
to where we wrecked?
Q. 79 No, to that store building where you changed
drivers?
page
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A. I drove on to Morefield and back up to there. It is
about two miles, I guess, maybe a little further from the post
Lo Morefield and then something like 3-4 of a mile back up
there.
Q. Bo Up to the store building where Roy told you, he
wanted to drive?
A. Yes, sir.
page 159 ] Q. 8 1 He told you, it was his car and he wanted to drive?
A. No, sir.
Q. 82 Did you caution him all along that he couldn't
drive before the wreck occurred?
A. No, sir.
Q. 83 Nothing like that occurred?
A. No, sir.
Q. 84 That \Vas on your mind when they raised you up
Lhei·e?
A. No, sir.
Q. 85 Didn't you say while ago that you shifted the
car above this building and ran into that post?
A. No, sir.
Q. 86 Who did shift then?
A. That store building is one mile or more from that
post; this was as we come from the Hardy Hollow.
Q. 8 7 You mean you hit the post, and then it was a
mile from there to the store building?
A. Yes, sir .
. Q. 88 You went on to the ctore building after you hit
the post?
A. Yes, sir.
Q. 89 Who did hit the post, you or Massie?
A. I did.
page 160 ] Q. 90 You denied here that you and Massie ran
around that car and it running?
A. It is like I told you; when Massie wanted to drive we
pulled off to the edge of the road: Massie might have got out
of the car before it stopped and went around in front of it, but
I sat there under the wheel until Roy Massie got around to the
door of the car, and then I got out and he got in the car, and I
went behind the car, and came around on the right hand side
and got in it.
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Q. 9 1 And the car kept moving all the time?
A. No, sir.
Q. 9 2 You scared the girl so bad she screamed?
A. No, sir.
Q. 93 Did anybody scream?
A. No, sir.
By the Court:
Q. Was the car stopped when you changed drivers?
A. Yes, sir; it was stopped. He got out and came around
on the left hand side, and I got out and went around behind the
car, and got in on the right hand side of it.
page

161

]

RE-DIRECT EXAMINATION

By Mr. Bandy:
Q. 1 What time in the evening was it this change took
place?
A. That was aroundQ. 2 Was it early in the evening or late in the evening?
A. It was around seven o'clock, I believe.
Witness stood aside.
page

PAUL GLOVIER, a witness of lawful age, being introduced by and on behalf of the Defendant,
after being first duly sworn, testified as follows:
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]

DIRECT EXAMINATION
By Mr. Bandy:
Q. 1 Is your name Paul Glovier?
A. Yes, sir.
Q. 2 Where do you live?
A. On Nancy Ridge?
Q. 3 Near what place?
A. St. Paul.
Q. 4 Do you know Roy Massie here, and Ted Hall and
Miss Della Couch in her lifetime?
A. Yes, sir.
Q. 5 Did you see them on the afternoon it is said the
fatal accident occurred at Austin Gap?
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A. I seen them late that evening.
Q. 6 About what time Paul?
A. About seven o'clock.
Q. 7 Tell the Court and Jury what you saw out of these
three people and where you saw them?
A. They were on Honey Branch about seven miles from
where the wreck occurred, and the boys passed me in a car; I
was sitting on Jeff Hill's porch; they appeared to be perfectly
sober.
page 163 ] Q. 8 About what time was it?
A. It was about seven o'clock in the evening.
Q. 9 How close were you to them?
A. I was sitting on a porch within thirty-five or forty
feet of the road.
Q. Io How did the car appear to be driven, and who
was driving if you recall?
A. I could not see the driver; I saw Ted Hall sitting on
the right hand side in the front seat, and a woman, but I could
not see the driver.
Q. 1 1 What was the operation of the car with reference
to speed and the manner in which it was being driven?
A. The car was going about twenty or twenty-five miles
an hour.
Q. I 2 How was it being driven-like other cars are
driven, or in a different manner.
A. Like other cars are driven.
Q. I 3 Could you tell anything in the manner and operation of the car and from what you could [ee of the occupants
of the car whether they were reckless in the operation of it?
A. No, sir.
page 164 ]

CROSS EXAMINATION

By Mr. Fleming:
Q. 1 You were sitting there on the porch like you always do?
A. Yes,, I was sitting on the porch talking to him.
Q. 2 · You saw the car pass by, like you do all cars passing by?
A. Yes, sir.
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Q. 3 You. never paid any particular notice, and nothing
attracted your attention?
A. I was sitting there talking to Bass Johnson and Jeff
Fields; they asked who it was; I told them I did not know; I
reen Ted Hall in the front seat.
Q. 4 You did not talk to them?
A. No, sir.
Q. 5 As they passed by, you could not tell whether they
were drinking or not that distance?
A. No, sir.
Witness stood aside.
page 165 ] HENRY McCOY, a witness of lawful age, being
introduced by and on behalf of the Defendant, after being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Bandy:
Q. 1 Where do you live?
A. Up above West Dante.
By Mr. Kennedy:
Q. You have been sitting in the Court Room here hearing the other witnesses testify.
A. I just came in and sat down.
By Mr. Bandy:
He was out all day yesterday.
By the Court:
Q. Were you in the Court Room while Court was going
on yesterday.
A. I don't know whether I came in or not; I would not
be for sure.
Q. Were you sworn when the other witnesses were sworn?
A. Yes, sir.
Q. Did you come back in the Court room.
A. I did late yesterday evening.
Q. Did you come back in the court room before the trial
was over yesterday?
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] A.

I come in just as Court adjourned.

By Mr. Kilgore:
Q. How long had you been in the Court room this morning when you were called for a witness.
A. About five minutes.
By Mr. Bandy:
I do know this man was outside all day yesterday.
By the Court:
He has no business in here unless called from the Jury
room, he has no business in here at all. But go ahead and
testify.
By Mr. Bandy:
Q. -How long have you been in here this morning?
A. About five minutes; that boy was in the chair.
Q. You weren't here when Court convened?

A.

No.

By the Court:
Go ahead and testify.

DIRECT EXAMINATION
By Mr. Bandy: (Continued)
Q. 2 Were you down at the point where it was said a
car went over the bank near Austin's Gap. when it was said two
boys were hurt and a young lady by the name of Couch met
her deJth?
A. I came home at dark; my wife told me somebody had
a car wreck down there and for me to go on down
page 167 ] there; Mack Osbourne and me and a William's
boy: we we.,t down there as soon as we could; the
girl was laying there, and one or two standing around by her,
and the boy was up the hill, and I took hir.1 to be Hall, and he
~aid, "Is the girl hurt", and I said, "Yes", and he asked for
some water, and they wasn't any water there: we did the best
we could; some of the boys pulled off their shirts, and some
their coats and spread them over her, and we helped take the
other boy out of there: one got on one side of him, and one on
the other, and we went up over the rocks, and took him to the
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road, and put him in a car with her, and it was Jim Marshall
car; they had a little carbide light, and it would not burn good.
Q. 3 How close were you to Roy Massie at the time?
A. I never seen him; I just saw two.
Q. 4 Did you smell any whiskey on anybody's breath
there you know of?
A. No, sir; not that I know of.
Q. 5 What was the condition of Hall at the time you
reached him, was he sick, hurt or unconscious?
A. I don't know; he was laying up there; I went to see
who was there; they was only a few people there.

CROSS EXAMINATION
By Mr. Fleming.
Q. 1 When were you summoned in this case?
A. I wasn't summoned.
page 168 ] Q. 2 How did you happen to come up here?
A. With my wife.
When
did they know you knew something about
Q. 3
the case?
A. I don't know.
Q. 4 Why didn't they have you summoned?
A. I don't know.
Q. 5 You just volunteered and come in here and testified?
A. I came in here and they asked me.
Q. 6 That is a pretty long trip over there from where
you live to come on your own expense?
A. About twenty-five miles.
Q. 7 When did you first learn of this wreck, and these
people injured?
A. When I came home about nine o'clock.
Q. 8 How long was it until you got there?
A. It is a mile from my place; if you go around the road,
maybe two miles.
Q. 9 Did they have Roy Massie and Ted Hall and this
girl out when you got there?
A. No, the girl was laying there, and one of the boys.
Q. 1 o You never smelt any whiskey_?
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A.

No.

Q. 11 Were you drinking any at that time?
A. No. sir.
Q. 1 2 You can smell good?
A. Sometimes.
Q. 1 3 What is the reason you cannot smell good at other
times?
A. I can smell good.
Q. 14 Weren't you drinking some yourself that night?
A. No, sir.
Q. 15 You hadn't drunk any at all that night?
A. No. sir.
Q. 1 6 You are sure of that?
A. Yes, sir.
Q. 1 7 You didn't see Roy Massie at all?
A. No. sir.
Q. 1 8 You couldn't say whether or not he had been
drinking?
A. No. sir.
Q. 19 The only ones you saw was the girl and Ted
Hall?
A. Yes. sir.
Q. 20 Did you go to the hospital with any of them?
A. No, sir.
Q. 21 What did you do?
A. I went back home after helping put him in the car.
Q. 22 You put who in the car?
page 1 70 ] A. Ted Hall.
Q. 23 Did you put the Coach girl in the car?
A. No, the others did.
Q. 24 You were a hold of the Hall boy, and did not
smell anything?
A. No, I did not smell anything.
page

169 ]

RE-DIRECT EXAMINATION
By Mr. Bandy:
Q. 1 I will ask you after we went into this. didn't you
come here last night and try to get us to leave you off?
By the Court:
That is up to him whether he is voluntarily testifying or
not.
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Q. 2 Didn't you come to me, and try to get me to excuse you?
A. Yes, sir.
Witness stood aside.
CLAUDE FIELDS, a witness of lawful age, being introduced by and on behalf of the Defendant,
after being first duly sworn, testified as follows:
page
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DIRECT EXAMINATION
By Mr. Bandy:
Q. 1 Is your name Claude Fields?
A. Yes, sir.
Q. 2 Where do you live?
A. Honey Branch.
Q. 3 How old are you?
A. Sixteen.
Q. 4 Whose son are you?
A. Jeff Fields.
Q. 5 Did you see Roy Massie or Ted Hall or Miss Della
Couch on the Sunday afternoon, it is said they had a wreck at
Austin Gap?
A. Yes, sir.
Q. 6 Tell the Court and Jury what you saw, and what
happened?
A. Well, when I came down, they came up there and
stopped, and I talked to Ted and the Massie boy was sitting in
the car, and he did not act like he was drunk, and the last time
I seen them it was about seven o'clock.
page 172 ] Q. 7 How far from Austin's Gap was that from
where the car was said to have gone over the bank?
A. I don't know; about eight miles.
Q. 8 Did you talk to any of them, or were you close
enough to talk to any of them?
A. Yes, sir.
Q. 9 Who did you talk to?
·A. Ted Hall.
Q. 1 o Did you talk to Massie too?
A. I spoke to Massie.
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Q. r r

How long have you known Massie?
Two or three years, I guess.
Q. r 2 If he had been under the influence of intoxicants
on that afternoon. could you have told it, do you think?
A. Yes, sir.
Q. r 3 Was he or not under the influence of intoxicants?
A. No, sir.
Q. 14 · Did you see them operate the automobile?
A. Yes, sir.
Q. r 5 How did they operate it?
A. They drove straight.
Q. r 6 Anything wrong in the operation of the car whatever, or did you see any wavering or twisting in the operation
of -the automobile?
A. No, sir.
A.

page 173 ]

CROSS EXAMINATION

By Mr. Fleming:
Q. r Claude, how old did you say you were?
A. Sixteen.
Q. 2 Were you sworn yesterday?
A. Yes, sir.
Q. 3 You say you talked to Ted Hall and Roy Massie?
A. Yes, sir; I spoke to Roy Massie.
Q. 4 You wasn't looking fc anything, nor paying particular attention whether they were drinking or not?
A. No, sir;- but if they had been, I would have smelt it
on Ted and Roy.
Q. 5 Couldn't they have had a drink or two, and you
not paid any particular attention to it?
A. I guess not.
Witness stood aside.
page

7 4 ] JAMES HILEMAN, a witness of lawful age, being introduced by and on behalf of the Defendant, after being first duly sworn, testified as follows:
I
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DIRECT EXAMINATION
By Mr. Kilgore:
Q. 1 Where do you live?
A. Virginia City.
Q. 2 Do you know Ted. Hall?
A. Yes, sir.
Q. 3 Do you know Roy Massie?
A. Yes, sir.
Q. 4 How long have you known those boys?
A. Ever since I have known anything.
Q. 5 How old are you?
A. Nineteen.
Q. 6 How far do you live from Roy Massie?
A. Just a short ways from where he stays; he stays with
his grand-mother.
Q. 7 How far do you live from his grand-mother?
A. Just out of sight around a little curve.
Q. 8 Have you and he been what the country boys call
buddies for sometime?
A. Yes, sir.
Q. 9 Did you ever go with him on his visits to see Della
Couch?
page 175 ] A. Yes, sir.
Q. 1 o How long prior to her death, had he been
going with her?
A. I don't know just exactly how long, but for sometime. A right smart while, but I don't know how long.
Q. 11 Were you with. them on other trips?
A. Yes, sir.
·
Q. 12 What do you know, if anything about their engagement to be married?
A. All I know is what they told me.
By Mr. Fleming:
We object to what they told him.
By the Court:
Q. Who told you?
A. Roy and Della.
Q. When? Where were you at when they told you of
their engagement to be married?
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A. On the railroad, just out of St. Paul. I don't see the
importance of it; it is admitted; there is no controversy about it.
Q. 13 Did they tell you when the wedding day would
be?
A. No, sir; they didn't; they said, they were going to
get married.
Q. I 4 About how long was this prior to the death of
Della Couch.
page 1 76 ] A. Just a few days before that.
Witness stood aside.
page

1 77

] ARTHUR KILGORE, a witness of lawful age.
being introduced by and on behalf of the Defendant, after being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Bandy:
Q. 1 Is your name Arthur Kilgore?
A. Yes, sir.
Q. 2 How old are you?
A. Seven teen.
Q. 3 Where do you live?
A. Lick Creek.
Q. 4 Is that near St. Paul?
A. Yes, sir.
Q. 5 About how far from St Paul is it?
A. About five miles from St. Paul.
Q. 6 How far is it from Austin Gap where this wreck
occurred?
A. You mean where I live.
Q. 7 Yes, sir.
A. It is about four miles, I guess.
Q. 8 Do you know the defendant, Roy Massie?
A. Yes, sir.
Q. 9 Did you know Miss Della Couch and a boy by the
name of Ted Hall?
page 1 7 8 ] A. No, sir; I did not know Hall, nor the girl,
never did see her, and never knew Ted Hall.
Q. 1 o Do you know Roy Massie?
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A.

Q.
A.
is all.

Yes, sir.
How long have you known Roy Massie?
Between three and four years, when I would see him

11

Q. 1 2 On the Sunday afternoon on which it is said a
wreck occurred in which this young lady died, and these boys
were injured, did you see Roy Massie that afternoon?
A. Yes, sir.
Q. 13 Where?
A. In West Dante.
Q. 14 What happened there?
A. He got out of the car and was talking to us; we were
standing there, and he asked about the road to Sandy Ridge,
and he then got in the car and went on.
Q. I 5 When he drove up and asked you how to go how
was he driving?
A. Slow.
Q. I 6 About how many miles an hour was he driving?
A. Not over ten.
Q. 1 7 How long did you talk to him when he got out
and asked you the direction to Sandy Ridge?
A. About three minutes.
page 1 79 ] Q. 1 8 How close did you get to him?
A. Right at his face.
Q. 19 Could you detect the odor of intoxicants on his
breath?
A. No, sir.
Q. 20 You say you have known him between three and
four years?
A. Yes, sir.
Q. 2 1 If he had been intoxicated or drinking to any extent you think you could have told it?
A. Yes, sir.
Q. 2 2 When you were talking to him, did he give any
evidence of being drunk or drinking?
A. No, sir.
Q. 2 3 Are you kin to either of these parties, or have any
interest in this case?
A. No, sir.
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CROSS EXAMINATION
By Mr. Fleming:
Q. 1 Arthur were you sworn?
A. Yes, sir.
Q. 2 When?
A. Yesterday.
Q. 3 Yesterday?
A. Yes, sir.
page 180 ] Q. 4 You say, you have known Ted Hall?
A. No. sir. I have known Roy Massie.
Q. 5 You say yesterday evening they swore you?
A. Yes, sir.
Q. 6 What time was it?
A. When they swore the rest of them up here.
Q. 7 Was it after dinner?
A. Yes, sir.
Q. 8 After dinner they swore you?
A. Yes, sir.
Q. 9 How far was it did you say down to where this
wreck happened?
A. About one and one half miles.
Q. Io What time was that?
A. It was just about dark-just getting dark.
Q. 11 Roy was drinking?
A. No, sir.
Q. 1 2 How long did you talk to him?
A. Not over three minutes?
Q. I 3 There was nothing to attract your attention whether he was drinking or not?
A. No.
Q. I 4 He could have been under the influence of whiskey and you not known it?
page 181 ] A. I ought to have known it; he was right in my
face; I ought to have smelt it
Q. 15 A person can take a drink and you not detect it?
A. I don't know: if a person was off from me, I might
not notice it, but he was right at me.
1

Witness stood aside.
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1 82

] ROY MASSIE, the defendant, after being first
duly sworn, testified ~s follows:
DIRECT EXAMINATION

By Mr. Kilgore:
Q. 1 I believe you are the defendant in this case?
A. Yes, sir.
Q. 2 Are you hard of hearing or not?
A. Yes, sir.
Q. 3 How long have you known Della Couch?
A. Three or four years.
Q. 4 How long have you been visiting her as her sweetheart?
A. Over a year.
Q. 5 Tell the Court and Jury what you and Della Couch
had decided to do, if anything?
A. We had decided to ride around.
Q. 6 Not that, what had you decided to do before that?
A. We had decided to get married.
Q. 7 Did you have your wedding day set?
A. Yes, sir.
Q. 8 When was it?
A. The 20th of that month?
Q. 9 The 20th day of June?
A. Yes, sir.
page 183 ] Q. 1 o On the Sunday you had the wreck, did
you and Ted Hall start out to find her?
A. No, sir. ·
Q. 1 1 Did you have any idea of seeing her that day?
A. No, sir.
Q. 12 Where had you and Ted Hall started out to go?
A. Over on the creek riding around-we started over there
to see about buying some casings from that Dingus boy.
Q. 13 You went over there to buy some casings?
A. Yes, sir.
Q. 14 Did you stop at a man's house by the name of Bob
Hileman coming or going to where the casings were?
A. Yes, sir.
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Q. 1 5 Did you say anything to him about whether or
not Della Couch was in the hollow or not?
A. Yes, sir.
Q. 1 6 What did you say to him?
A. I asked him, if he had seen her.
Q. 1 7 And he told you he hadn't.
A. Yes, sir.
Q. 1 8 Then where did you go?
A. Down at the next house below for Wilburn Dingus.
Q. 19 What for?
A. To see if he had any casings.
page 1 84 ] Q. 20 Then where did you go?
A. I came back to the car.
Q. 2 1 Then where did you go?
A. In the hollow above Robert's and stopped to fill up
the car with water?
Q. 22 While you were there what happened?
A. Della came up.
Q. 23 When Della came up to where you and Ted Hall
were putting water in the car what did she say
A. ··she never said anything; I asked her where she was
going; she said, "She was coming up there to see me, Robert told
her, her best friend was up there".
Q. 24 Then what did you do?
A. Ted commenced filling up the car with water, and
me and her stood there and talked, and we decided to ride around
for a while.
Q. 25 Then what happeneC
A. We got in the car, and Ted got in the car and we started.
Q. 26 What did you get if anything, or did you go up
the mountain and get the gas?
A. We went up the mountain, and then got the gas.
Q. 27 What was said about riding around?
A. I said, we would have to have some gas.
Q. 28 Who made the suggestion?
page 185 ] A. I said, "If we ride around any, we will have
to have some gas; I haven't any money", and she
said, "I have one dollar and a quarter: you get the gas, and I will
pay for it", and Ted said, "No, I will pay for the gas".
Q. 29 Then what did you do? .
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A. We went down there and got the gas.
Q. 30 What did you get it in, and where did you get the
article to put it in?
A. We got a can from a colored fellow there, a five gallon can.
Q. 3 1 How far did you go after the gas?
A. One-half mile.
Q. 3 2 Where did you leave Della Couch when you went
after the gas?
A. In the hollow, sitting in the car at Morefield.
Q. 3 3 And when you went this one-half mile and got the
gas, and when you came back the one-half mile with the gas
where did you find Della Couch?
A. Sitting in the car.
Q. 34 Then what did you do?
A. Put the gas in the car and started toward West Dante.
Q. 3 5 It has been testified to here that you all had some
liquor, did you have any liquor yourself?
A. No, sir.
page 1 86 ] Q. 3 6 You state you did not have any and
couldn't get any?
A. I didn't have any money.
Q. 3 7 Did you drink any liquor that day?
A. Yes, sir.
Q. 38 When and where did you drink that day, and
where did you get it?
A. I took three little drinks in all, the last about three
o'clock.
Q. 3 9 Did Ted Hall drink any after three o'clock?
A. Yes, sir.
Q. 40 Who was driving the car during this period of
time, you or Ted Hall?
A. I did not get that.
Q. 41 Who was driving the car going up to West Dante?
A. Ted drove until we changed.
Q. 42 Tell how you changed drivers?
A. Ted pulled over to the side of the road, and I stepped
out of the car~
Q. 43 Who was driving?
A. Ted Hall: the car was still moving when I got out,
wben I went around in front he stopped the car, and I went
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around in front and got in the car on the left hand side, and he
got out and went around behind the car, and got in on the other
side.
page 187 ] Q. 44 Della was sitting in the middle?
A. Yes, sir.
Q. 45 Is that the only time you changed drivers of that
car?
A. · Yes, sir.
Q. 46 Who drove the car from that time until the wreck
occurred?
A. I did.
Q. · 47 Tell us about the car getting against the gate post
A. We were coming ov~r the road-it was narrow-we
was in high gear, and when Ted got there, he put it in second
gear, and the motor died.
Q. 48 Why did he put the car in second gear?
A. To make the curve.
Q. 49 And the motor died when he put it in second gear?
A. Yes, sir.
Q. 50 Then what did you do?
A. We got out, and Della got out and sit on the bank,
and we pushed the car back far enough so we thought it would
make the curve, and it died again, and we couldn't start it-it
did not have a starter on it, and it eased down against the fence
post.
Q. 5 1 Is that how it got on the fence post?
A. Yes, sir.
page 1 88 ] Q. 5 2 Did you get it off?
A. Yes, sir.
Q. 53 Then who drove it?
A. Ted.
Q. 54 When did you and Ted change again?
A. That was before we went to Morefield after the gas.
Q. 55 And you hadn't changed up until this time?
A. What is that.
Q. 5 6 It was about the time, or after the time you and
Ted changed as you have told us?
A. Yes, sir.
Q. 5 7 After you and Ted changed positions as drivers
of this car, you say you drove it on to where the wreck occurred?
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A.

Yes, sir.
Q. 5 8 How did you drive that car, what rate of speed
did you make?
A. Ten or fifteen miles the best part of the road, and
then slower; I might have made twenty a time or two, somewhere along there.
Q. 5 9 What rate of speed were you going at the time of
the wreck?
A. Eight or ten miles.
Q. 60 What gear did you have it in?
A. Second gear.
page 1 89 Q. 6 1 What happened to the car when you got.
on that sharp curve?
A. We pulled it up here, and started to make this sharp
curve here (Indicates) ; it was wide here, and when it co~e up
here it was narrow, and something dropped; I don't know what
it was, it could have been a flat, and when it dropped, it done
like that (Indicates) ; I tried to pull it back in the road and
couldn't, and it went over the bank.
Q. 62 Did either one of you boys or the gid jump out
of it before it left the road?
A. No, sir.
Q. 63 You stayed with it?
A.· Yes, sir.
Q. 64 How long from the time it left the road do you
remember anything about what occurred?
A. I don't remember anything after it turned over.
Q. 65 When it left the road, it turned over?
A. Yes, sir.
Q. 66 And that is the last thing you remember?
A. Yes, sir.
Q. 67 Do you remember who took you out of the wreck?
A. No, sir.
Q. 68 Do you remember how you got to the hospital?
A. No, sir.
page 190 ] Q. 69 How long had you been in that hospital
as you were .advised, until you came too?
A. I did not hear that question.
Q. 70 How long was it after you got in the hospital until you came too and knew anything?
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A. The day I came home.
Q. 7 1 How long had you stayed there so far as you
know?
A. From what they told me. and what I know three
weeks.
Q. 7 2 Were you injured?
A. Yes. sir.
Q. 73 Where were you injured?
A. In my head.
Q. 7 4 You say you came too the day they brought you
home?
A. Yes. sir.
Q. 75 When you got home what happened to you with
reference to going unconscious again?
A. Well, I didn't know anything like I should at home.
My mind would come and go.
Q. 76 How is your mind now?
A. Fairly good. I have a swimming in my head lots.
Q. 77 Where about in your head was it hurt?
page 192 ] A. This side (left side) was injured; three holes
in my head here (indicates on left side of head) my
ear cut here (shows scar) and this jaw here (left jaw) broken.
Q. 78 Your mouth is paralized?
A. Yes. sir; that is what is wrong with my mouth.
Q. 79 Your facial nerve was paralized?
A. Yes, sir.
Q. 80 At the time that car went over the bank, and prior
to the time it went over the bank, ::] the Jury whether or not
you were driving that car under the influence of liquor?
A. I absolutely was not.
Q. 8 1 Tell the Jury whether you were driving that car
in a reckless manner?
A. I absolutely was not; I was driving like I stated.
Q. 82 Tell the Jury whether or not from the time you
started out with that car, you drove that car in violation of the
law?
A. I drove it like I should: I didn't speed nor nothing.
Q. 83 Was the accident that resulted in the death of Della
Couch unavoidable?
A. Yes.
Q. 84 Could you have helped it?
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A. No, sir; I couldn't; I wish I could.
page 193 ] Q. 85 Did you or not do all you could, after the
wheel of the car dropped or blew out, or whatever
happened to it, did you or not do all you could to keep the car
in the road and protect yourself, Ted Hall and the girl?
A. Yes, I did.
CROSS EXAMINATION
By Mr. Kennedy:
Q. I How old are you?
A. 21.
Q. 2 What time of day did you leave home on this sabbath day?
A. About eleven o'clock or maybe a little before.
Q. 3 And you started out to trade for casings?
A. To do what.
Q. 4 Started out to see if you could buy some casings
from a Dingus boy?
A. Yes, sir.
Q. 5 And your car never had license on it?
A. No, sir.
Q. 6 Did you have any driver's permit?
A. No, sir.
By Mr. Kilgore:
That is not in this case; he was driving his own car and
hadn't had it but for a few days.
page

I

94 ] By the Court:

Objection overruled.
By Mr. Kilgore:
Save an exception.

Q. 7 Where did you get with your friend, Ted Hall?
A. Right at my house.
Q. 8 Where did you or Hall procure the whiskey you
had?
A. I didn't get any; Ted Hall got it on Lick Creek.
Q. 9 How long had you been with Ted before he purchased the whiskey?
A. I do not understand.
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Q. Io About how far had you driven before Ted got
the whiskey?
A. I don't know.
Q. I I Two or three miles or how far?
A. I guets two miles.
Q. I 2 Then after you got the whiskey you went to the
place or community where Della Couch stayed at?
A. Yes, sir; I went over in Hardy Hollow.
Q. 1 3 Who did you try to buy casings off of?
A. Melvin Dingus.
Q. 14 Is Melvin Dingus here in attendance of Court?
A. I don't know.
Q. I 5 Whm you got there you inquired for Della Couch,
a gir1 sixteen years old?
page I 95 ] A. Yes, sir.
Q. I 6 You told some of them you were going to
~ec her before you left the hollow?
A. No, sir.
Q. 1 7 After you and Ted and Robert Hileman drunk
some whiskey, you drove up the road, and saw her and blew
your horn at her?
A. No, sir. She came up there and got in the car with us.
Q. I 8 Didn't you blow your horn at her?
A. No, sir; it wasn't that way.
Q. I 9 And that sweetheart of your, you say you intended to marry, you started out on this sabbath day with without
your car having a license, no drivers permit and one and onehalf pint of whiskey?
A. I never had any whiskey.
Q. 20 You got it on the way, and went over there, and
got that girl and took her out in that way?
A. We were driving around.
Q. 2 1 How many drinks of whiskey did you take?
A. About three.
Q. 22 How many did you take out of the pint or onehalf pint?
A. Not any out of the pint; three dr~nks out of the onehalf pint .
. page I 9 6 ] Q. 2 3 Then you sudden! y quit?
A. Yes. sir.
Q. 24 Did you give your sweetheart any?
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A. No, sir.
Q. 25 Did not offer her any?
A. No, sir.
Q. 26 You also deny that you and your buddy would
run around the car and catch it, and get in it and it still running?
A. We did not do that.
Q. 27 You also deny cutting the lights off and on down
there before the wreck?
A. We did not do that.
Q. 28 You deny you were intoxicated or under the influence of whiskey?
A. I was not.
Q. 29 What caused you to wreck?
A. I don't know what it was; it was something dropped
down on the car on this little narrow curve: it was something
dropped down like that (indicates) and I tried to pull the car
back in the road and couldn't.
Q. 30 On this little narrow curve you are talking about
the road is at least thirty feet wide below the curve, and twentytwo feet wide where you went over?
A. No, sir.
page 197 ] Q. 3 1 You are as sure of that as anything else
you have testified to here?
A. Yes, sir.
Witness stood aside.
Thereupon the Defendants announced they had closed their
evidence.
Thereupon the following rebuttal evidence was introduced
on behalf of the Commonwealth.
page 198 ] BEN H. SALYER, a witness of lawful age, being
introduced by and on behalf of the Commonwealth
after being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Kennedy:
Q. 1 I believe you testified in this case on yesterday?
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A. Yes, sir.
Q. 2 I will now ask you what statement Ted Hall made
to you when you arrived on the scene of the accident, and came
in contact with him until you left him in regard to this wreck?
By Mr. Kilgore:
We want to object to this question and any answer thereto, because this young man was unconscious.
By the Court:
It is not evidence against the defendant but goes only to
the credibility to be given to Hall.
By Mr. Kilgore:
Save an exception.

Q. 3 Tell what was said by Hall?
A. He made a statement like this: the question was asked
him-I believe I asked it myself, and Mr. Marshall asked about
the same question, asked him, "How come the wreck"? and he
said, "I told that damn fool", or words to that effect, I believe
that is the exact words, "that he couldn't drive, that he wa~
drunk", and he said, "He came very near wrecking
page r 99 ] down there on that curve, and I told him, h,
couldn't drive, and I wanted to drive and he would
not let me"; he said, "I was drunk, but not so drunk, but what
I could keep the car in the road"; other witnesses here saw and
heard everything I did, and heard the same statement.
NO CROSS EXAMINATION
Witness stood aside.
page

JIM MARSHALL, a witness of lawful age, being
introduced by and on behalf of the Commonwealth
after being first duly sworn, testified as follows:
200

]

DIRECT EXAMINATION
By Mr. Kennedy:
Q. r I believe you testified in this case on yesterday?
A. Yes, sir.
Q. 2 I will now ask you to state to the Court and Jury
what statement, if any, either one of the Defendants made to
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you or made in your presence after you arrived on the scene of
this accident?
A. Well, there wasn't but one of those fellows that
would talk to me any at all, and that was this Hall boy.
Q. 3 This Ted Hall?
A. Yes, sir; I went upon the bank where he was laying
and aroused him up, and asked him if he was hurt; he said, he
was in his breast and left shoulder; he sat there a few minutes
and got sick and vomited; he said, ''Do you know how bad the
Massie boy and the girl is hurt", and I said, "Yes, they are hurt
bad", but not killed, and he said, "Lord How Mercy, if Massie
had listened to me, it would not have happened", and I said,
·'Was he drunk'', and he said, ~'Yes, he had been drinking, both
had probably during the day", and that is about all he said to
me.
page 201 ] Q. 4 Is that a11 you heard him say?
A. Yes, sir.
Q. 5 Did he say anything about a curve below there?
A. No, he never mentioned that, or nothing that happened below there; he said, ''He had been drinking during the
day about all day".
Q. 6 Did Hall say which was the drunkest, him or
Massie?
A. I don't remember him mentioning that; he said, "They
both had been drinking during the day".
Q. 7 What did he say about changing drivers?
A. Well, he said, he had been driving, and Massie asked to
drive the car, and the car belonged to Massie, and he had to turn
the car over to him.
Q. 8 Did he tell you what he said to Massie?
A. He said, "If he had been driving the car, the wreck
would not have happened".
CROSS EXAMINATION
By Mr. Bandy:
Q. 1 Who was present when he was talking to you?
A. Ben Salyers is one, and I don't know who else, but
they was one or two more standing by.
Q. 2 Ben Salyers heard the same thing you did?
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page

202

]

A. Yes, sir.
Q. 3 Do you know what condition Massie was

in?
A. He locked like he was in bad condition; I wasn't close
to him: I was standing off looking at him.
Q. 4 He looked about dead?
A. He looked like I told Hall; I never touched him; I put
my right arm around Hall's shoulder, and helped take him to
the road.
RE-DIRECT EXAMINATION
By Mr. Kennedy:
Q. I Was Arthur Salyers' present?
A. He wasn't then: he hauled him to the hospital. and he
made the same statement in the car.
RE CROSS EXAMINATION
By Mr. Bandy:
Q. 1 Hall was in pretty bad shape himself?
A. He seemed to be badly hurt: he had a bruise in his
chest.
Q. 2 He was joking and talking?
A. No, he wasn't joking.
Q. 3 He had been through all of this, and the car was
seventy-five feet from the road
A. Yes. sir.
Q. 4 How far was his body from the road?
A. I expect about seventy-five feet.
Witness stood aside.
page
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203

]

DIRECT EXAMINATION
By Mr. Kennedy:
Q. 1 I believe you were sworn on yesterday, and testified?
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A. Yes, sir.
Q. 2 I will ask you to tell the Court and Jury how wide
the road is at the point this car wrecked, and how wide at the
curve there?
A. I was up there and seen the road measured, and as near
as I could tell where the car went over was twenty-two feet wide,
and in the curve just below where it went over was about thirtyfive feet.
CROSS EXAMINATION
By Mr. Kilgore:
Q. I The car went over before it got to the wide part of
the road?
A. No, it passed the wide part before it went over.
Q. 2 Do you know whether there has been any of that
road shot off and widened since this wreck?
A. There has been some shooting on the bank of the road,
but not on the outside of the road-just shooting off the cliffs on
the upper side of the road.
page 204 ] Q. 3 You don't know how much cliff has been
•
shot off since the wreck?
A. No, but I can tell where the old ditch line was.
Witness stood aside.
page

ROBERT HILEMAN, a witness of lawful age,
being introduced by and on behalf of the Commonwealth, after being first duly sworn, testified as follows:
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DIRECT EXAMINATION
By Mr. Fleming:
Q. 1 I believe you testified here yesterday?
A. Yes, sir.
Q. 2 \Vill you tell the Court and Jury about this road
there, how wide it was at the point where this car wrecked?
A. In that curve where they wrecked it was twenty-two
feet from the ditch to where the car went over, and then below
where they wrecked it was something like thirty or thirty-five
feet.

Supreme Court of Appeals of Virginia

Arthur Salyers

Q. 3 Did you notice any tracks where the car went over
the bank?
A. No, I couldn't tell anything about that.
CROSS EXAMINATION
By Mr. Kilgore:
Q. 1 You don't know exactly at what point the car
wrecked?
page 206 ] A. They showed me.
Q. 2 Who showed you?
A. Mr. Couch.
Q. 3 Mr. Couch?
A. Yes, sir; Mr. Jeremiah Couch.
Witness stood aside.
page

ARTHUR SALYERS, a witness of lawful age.
being introduced by and on behalf of the Commonwealth, after being first duly sworn, testified as follow.3:
207
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DIRECT EXAMINATION
By Mr. Fleming:
Q. 1 It has been testified to here by some of the other
witnesses as this car came around the curve something dropped
down, and the car went over the bank, state about the tracks, or
do you know ~nything about the tracks where the car went over?
A. I looked at the tracks.
By Mr. Kilgore:
We object to this witness testifying now; this is evidence in
chief.
By the Court:
It makes no difference about chief or rebuttal, but I think
it is more probably rebuttal.

Q. 2 What is the condition of the curve there?
A. That is a bad curve there; it is wide at the curve, but
up here it is about like has been stated: it looked like the boys
drove straight off instead of making the curve.
Q. 3 Did you observe that from the tracks?
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Arthur Salyers
A. I did; I am well acquainted with it, and live there; I
was the first one there the next morning, and was there that
night.
page
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CROSS EXAMINATION

By Mr. Kilgore:
Q. 1 Have you had any experience in driving a car?
A. I don't drive a car, but I ride a car most every day; I
have driven.
Q. 2 You don't know what caused this car to go- over
there, whether something dropped down on the left hand side
of the car and it pulled it over or what; there was nothing there
to indicate?
A. I did not examine the car; it would not have been
worthwhile.
Q. 3 Where was the car the next morning?
A. Between seventy-five and one hundred and twentyfive feet down the embankment into the old Sandy Ridge road.
Q. 4 It had fallen from one road to the other?
A. It is where the old road used to be; you might say into the old road.
Witness stood aside.
THEREUPON THE COMMONWEALTH ANNOUNCED THEY HAD CLOSED THEIR REBUTTAL EVIDENCE.
page
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Virginia:

Dickenson County, to-wit:

I Beulah C. Kilgore, do hereby certify that at the trial of
the ·case of the Commonwealth of Virginia against Roy Massie,
beginning on September 3, 1940, I took in short-hand the evidence adduced at the trial, both for and against said Defendant,
and have correctly transcribed the same, and that pages from Io
to 208 both inclusive, foregoing is the true and correct transcript of same, to the best of my ability.
Given under my hand 3rd day of October, 1940.
BEULAH C. KILGORE,
Court Reporter.

Supreme Court of Appeals of Virginia
Teste:

This 2nd day of Nov., 1940.
ALFRED A. SKEEN,
Judge.

page 209Y2 ] VIRGINIA:

In the Circuit Court for Dickenson County.
Commonwealth of Virginia
vs.
() Indictment for Manslaughter
Roy Massie

Plaintiff
Defendant.

BILL OF EXCEPTION NO. rA
The undersigned Alfred A. Skeen, Judge of the Circuit
Court for Dickenson County, hereby certifies that Ben H. Salyers, a witness introduced on the behalf of the Commonwealth
in the rebuttal was asked the following question by Coum:el for
the Commonwealth.

Q. 2 I will now ask you what statement Ted Hall made
to you when you arrived on the scene of the accident and came
in contact with him until you left him in regard to this wreck t
By Mr. Kilgore:
We want to object to this question and any answer thereto because this young man was unconscious.

By the Court:
This is not evidence again the defendant but goes only to
the credibility to be given to Hall.

Q. 3 Tell what was said by Hall?
A. He made a statement like this; the que:,tion was asked him-I believe I asked him myself, and Mr.
page 209 3-4 ] Marshdl asked him about the same question
asked him ''How come the wreck?'', and he
said, "I told that Damn fool", or words to that effect, I believe
that is the exact words, "that he couldn't drive, that he was
drunk'', and he said, ''He came very near wrecking down there
on that curve, and I told him he couldn't drive, and I wanted to
drive and he would not let me"; he said, "I was drunk, but not
so drunk, but what I could keep the car in the road"; that the
Court overruled objection of counsel for the defendant and al-
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lowed the witness to answer and thereupon the defendant, by
counsel, duly and properly, excepted.
Teste:

This the 2nd day of Nov., 1940.
ALFRED A. SKEEN,
Judge.

page 210 ] VIRGINIA:
In the Circuit Court of Dickenson County.
Commonwealth of Virginia
vs.
Indictment for Manslaughter
Roy Massie

Plaintiff
Defendant

BILL OF EXCEPTION NO. TWO
The undersigned, Alfred A. Skeen, Judge of the Circuit
Court for Dickenson County, Virginia, hereby certifies that after the evidence had been introduced on behalf of the Commonwealth, and on behalf of the Defendant as set forth in Bill of
Exception No. 1, that the Court on motion of the Attorney for
the Commonwealth gave the following instruction for the Commonwealth:
I.

The Court instructs the jury that if they believe from the
evidence, beyond a reasonable doubt that the defendant while
under the influence of intoxicants, or whether intoxicated or not,
drove his car in a reckless manner, in disregard of human life, resulting in the death of Della Couch, he is guilty of Involuntary
Manslaughter and the Jury should so find, and fix
page 2 1 1 ] his punishment at from one to five years in the penitentiary, or in your discretion by confinement in
jail, not to exceed twelve ( I 2) months and by a fine not to exceed one thousand dollars ( $ 1, ooo. oo) , either or both.
Teste:

This 2nd day of Nov., 1940.
ALFRED A. SKEEN,
Judge.

VIRGINIA:
In the Circuit Court of Dickenson County.
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Commonwealth of Virginia
vs.
Indictment for Manslaughter
Roy Massie

Plaintiff
Defendant

BILL OF EXCEPTION NO. THREE
The undersigned, Alfred A. Skeen, Judge of the Circuit
Court for Dickenson County hereby certifies that after the evidence had been introduced on behalf of the Commonwealth and
on behalf of the Defendant, as set forth in Bill of Exception No.
1, and after the Court had instructed the Jury on behalf of the
Commonwealth, as set forth in Bill of Exception No. 2, that
the Court, on motion of the Attorney for the Defendant, gave
the following instructions on behalf of the defendpage 2 1 2 ] ant.
INSTRUCTION NO. D-r
The Court instructs the jury that the law presumes every
person charged with crime to be innocent until their guilt is established by the Commonwealth beyond all reasonable doubt,
and this presumption of innocence goes with the accused througa
the entire case and applies at every stage thereof, and if, after
having heard all the evidence in this case, the jury have a reasonable doubt as to the guilt of the accused, on the whole case,
or as to any fact essential to prove the charge made against him
in the indictment, it is their duty to give the prisioner the benefit of the doubt and find him not guilty.
INSTRUCTION NO. D-2
The Court instructs the jury that in considering the charge
against the defendant of !nvoluntary manslaughter that an allowance must always be made for miss-adventure and accident,
as distinguished from culpable negligence. To sustain a conviction for involuntary manslaughter, the death must have been a
natural and probable consequence of an unlawful act, and not
the result of an independent intervening cause in which the accused did not participate and which he could not foresee; and if
the jury entertain a reasonable doubt whether the
page 213 ] killing of the deceased was a result of cupable negligence of the accused or the result of an indepen-
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dent intervening cause, then the jury should give the defendant
the benefit of such doubt and find him not guilty.
INSTRUCTION NO. D-3
The Court instructs the jury that gross or culpable negligence defined in the foregoing instruction is that which indicated
a callous disregard of human life and of the probable consequences of his act; and the Court further instructs the jury that criminal liability can not be predicated upon every act carelessly performed merely because such carelessness resulted in the death of
ano!:ber but in order for criminal liability to result from negligence it must necessarily be wreckless or wanton. And of such
character as to show total disregard of the safety of others under
circumstances likely to cause injury or death. That the crime is
imputed because of wrecklessness and in this case if the jury entertain a doubt whether the Commonwealth has proved that the
defendant drove the said car in a wreckless manner, as hereinbefore defined, then· the defendant can not be charged with crime
and the jury should find him not guilty.
page

2 I

4 ]

INSTRUCTION NO. D-4

The Court instructs the jury that manslaughter is involuntary where a homicide is caused by the doing of an unlawful
act, not amounting to a felony or likely to endanger life, and
without an intention to kill; or where one kills another by doing a lawful act in an unlawful manner.
And the Court further instructs the jury that the burden is
upon the Commonwealth to prove beyond all reasonable doubt
that at the time that the car which was driven by the prisoner
was wrecked, that it was being driven in an unlawful manner
and unless the Common wealth does so prove, the jury should
find the defendant not guilty.
INSTRUCTION NO. D-5
The Court instructs the jury that mere suspicion or probability of the prisoner's guilt, however strong, is not sufficient
to convict, nor is it sufficient if the greater weight or preponderance of the evidence supports the charge in the indictment,
nor is it sufficient that they should believe his guilt more probable than his innocence. No degree of probability merely will
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authorize a conviction, but the evidence must be of such a charater and tendency as to produce a moral certainty of the prisoner's
guilt to the exclusion of every reasonable doubt.
page
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INSTRUCTION NO. D-6

The Court instructs the jury that. in this case. they have
no right to di::regard the testimony of the defendant because he
stands charged with the commission of an offense. and it is the
duty of the jury to fairly and impartially consider the evidence
of the defondant together with the other evidence in the case;
and if upon the whole there is, in the minds of the jury, any
reasonable doubt whether the defendant is guilty or not guilty,
then it is their duty to give him the benefit of the doubt, and
find him not guilty.
INSTRUCTION NO. D-7
The Court instructs the jury that the credibility of the witneEses is a que£tion for the jury, and the law is that where a
number of witne3s testify directly opposite to each other, the
jury is not bound to regard the we~ght of the evidence as quaily balanced. The jury have the right to determine from the appearance of the witnesres on the stand, the manner of testifying,
their apparent candor and fairness, their apparent intelligence or
lack of intelligence, and from all the other surrounding circumstance3 appearing on the trial, which witnesses are more worthy
of credit. and to give credit accordingly.
page
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INSTRUCTION NO. D-8

The Court instructs the jury that the gist of the offense
charged against the defendant is criminal negligence: that by the
term, criminal negligence. is meant not simply such negligence
as might be the foundation of a suit for damages by the person
injured or by his perscnal representative, if killed, but something
more than that; in order to be criminal negligence as distinguished from such negligence as is necessary for a civil damage action,
it must be shown that the negligence of the accused was gross
or culpable negligence.
And in this case the burden is upon the Commonwealth to
prove beyond all reasonable doubt that the defendant at the time
of the automobile wreck was negligently driving the said car in
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violation of the statutes in such cases made and provided, and
that the said negligence on the part of the defendant was grnss
and culpable and unless the Commonwealth does so prove, the
jury should find the defendant not guilty.
Teste:

This 2nd day of Nov., 1940.
ALFRED A. SKEEN,
Judge.

(ManuEcript pages 2 I 7 to
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page 2 I 9 ] Virginia:
In the Circuit Court of Dickenson County.
Common wealth of Virginia,
vs.
Indictment for Manslaughter
Roy Massie

Plaintiff
Defendant.

BILL OF EXCEPTION NO. FIVE
Your undersigned, Alfred A. Skeen, Judge of the Circuit
Court for Dickenson County, Virginia, hereby certifies that after the introduction of the evidence on behalf of the Commonwealth and the Defendant as set forth in Bill of Exception Number One, and after the Jury had been instructed on behalf of the
Commonwealth as set forth in Bill of Exception Number Two,
and after the Jury had been instructed on behalf of the Defendant as set forth in Bill of Exception Num her Three, and after
the case had been argued by counsel for the Commonwealth, and
by counsel for the Defendant the Jury retired to their room to
wnsider of their verdict, and after sometime returned into Court
having found the following verdict: "We the Jury l
page 220 ] find the Defendant, Roy Massie Guilty of Involuntary Manslaughter as charged in the within Indictment and fix his punishment at Three Years in the Penitentiary, D. R. Dotson, Foreman".
And the Defendant, Roy Massie, moved the Court to set
aside the verdict of the Jury rendered against him, and to award
him a new trial on the following grounds to-wit:
First: Because the verdict of the Jury is contrary to the
law as given to the Jury by the Court in instructions for the
Commonwealth, and for the Defendant.
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Second: Because the verdict of the Jury is contrary to
the evidence introduced by the Commonwealth, and by the Defendant before the Jury at the trial of this cause.
Third: Because the verdict of the Jury is without sufficient competent evidence to support the verdict of the Jury.
Fourth: Because the Court erred in refusing two
structions offered on behalf of the Defendant.

in-

Fifth: Because the Court erred in admitting evidence
against the defendant, over the objection of Counsel for the
Defendant.
But the Court overruled said motion, and refused to set
aside the verdict of the Jury, and award the Defendant a new
trial to which action of the Court in refusing to set aside the
verdict of the Jury and to award the Defendant a new trial.
the defendant by counsel duly and properly excepted.
page 22 I
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Teste:

Th:s 2nd day of Nov., 1940.
ALFRED A. SKEEN.
Judge.
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COURT'S CERTIFICATE

The undersigned, Alfred A. Skeen, Judge of the Circuit
Court for Dickenmn County, Virginia, hereby certifies that the
foregoing stenographic report of testimony and other incidents
of the trial in the ca~e of Commc :·_wealth, Plaintiff vs. Roy
Massie, Defendant, embracing as it does all the te5timony adduced at the trial, objections to the testimony, and exceptions
to rulings thereon; all instructions offered and given in the case,
the objections of counsel to the instructions, and exceptions to
the rulings thereon, was this day presented to the undersigned
Judge for authentication, and it appearing that counsel for the
Commonwealth has had due and timely notice of this application, and the said transcript appearing to be correct, full and
complete in all respects, it is hereby certified and authenticated
as a true transcript of all the proceedings had at the trial of
said cause.
And the same is hereby transmitted to the Clerk of said
Court to be filed with and made a part of the record in said
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cause. Done within sixty days from the date of final judgment
in said cause.
This 2nd day of Nov., 1940.
ALFRED A. SKEEN,
Judge.
Virginia:
In the Clerk's Office of the Circuit Court for the County of
Dickenson.
I, K. E. Fuller, Deputy for W. E. Counts, Clerk of the
Circuit Court and County aforesaid do hereby certify that the
foregoing is a true and correct transcript of the record and proceedings in the law cause lately pending in this Court wherein
the Common wealth of Va. is Plaintiff, and Roy Massie, is de,
fondant, as agreed to by attorneys representing all the parties,
pursuant to Section 6340a of the Code of Virginia.
I further certify that Hansel Fleming, attorney for the
Commonwealth, had notice of the making of this transcript as
provided by the Code of Virginia, and that same was being
made for the defendant for the purpose of presenting this transcript to the Supreme Court of Appeals of Virginia, praying for
an appeal in this cause. ·

Given under my hand on this the 4th day of November,
1940.
K. E. FULLER, Deputy for W.
E. COUNTS, Clerk.
Clerk's fee for this transcript $5.00.
A Copy Teste:

J.M. KELLY,
Deputy Clerk.
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