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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4455
VIRGINIA:

In the Supreme Court of Appeals held at the S upreme Court
of Appeals Building in the City of Richrnoncl on Wednesday
the 27th day of April, 1955.
B. E . DOTSON, KE~NETH DOTSON AND , V. .M. KELLY,
Appellants,

against
GEORGE

-w.

BRANHllI, BERTHA BRAl\THAl\f AND

IZORA MULLINS,

Appellees

From the Circuit Com t of Dickenson County

Upon the pet ition of B. E. Dotson, K em1cth Dotson and
W . :M. Kelly an appeal and si1perserleas is awarded them
from decr ees entered by the Circuit Court of Dickenson County
on the 29th day of December, 1954, and .January 14, 1955, in rt
.certain chancery cause then therein depending wherein (lporg-(•
'\V. Branham and others were plain,ti 's ll11ll R E . Dot ~on
irnd otl1cr s were defendant: ; upon t he p<-'titioners, Ol' somo
one i or lhcm, entering into hond ,vith suflicicmt security before
the cler k of ibe s1;ri(ll Cir cuit Court in t he pcnnlty of one tl1on
sand dollar;;~ witJ1 <·01u1it ion as the I~w dfreet .
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RECORD

•

•

•

•

Filed in the Clerk 's Office the 10 day of

•
)JOY.,

1954.

Teste:
C. P . )[ULLINS, Clerk.
HERB1£RT RAS NICK, D. C.
BILL.
To the Honorable Ji,. W. SmitL, Judge of sa id Cou rt :
Your complai nants, George YV. Branham, Bertha :M. Branham and Izora Mullins l'espectfully r epr esent unto your
Honor.
1. That the cornplainm1ls a r e the o-wners of the coal on the
property h er einafter described which is the subject of the
present controve r y betw0cn complainants and the defendants.
2. The coal land hel'e involved consists of an 89 acre tract
ly ing and being in or near the Town of Clintwood, Dickenson
County, Virg inia nncl known as the L. S . -:\[ullins property,
said tract of land being mor e particular]~- bounded and described as follows:

BEGINNI~G at a sma ll chestnut on the . outh sid e of a
drain and near Jolin H. Mullin s' dwc1ling house; thence N
4 1/ 2 E G poles to a stake; N 3 vV 12 poles to a stake; N 88
12 poles
1/ 2 W 16 poles to a stake' at the foot of a hill; N 5
& l8 links to a s take N J2 "'\V 16 pol es mid 8 links to a s take;
N 36 W 9 poles mid 15 links to a stake N 22 E 20 pole s & 4
links to a s take in old land on a lin e of orig'inal survey; thence
with lines of sam0 N 77 1/ 2 vi/ 15 poles & 17 links to a chestnut
on sou th bank of Holly Cr eek N 56 W 50 poles to a stake
east of a dnlin and in tlte road near the old school house site ;
thence down the d l'ain S 2 W 7 poles & 10 links to a stake S
49 W 4- polf's & 18 links to a whitr oak bv H ollv Cr eek N 79
W 11 po. & 12 links to a white onk nncl dogwood ~turnp ; thence
S 11 W 4-5 poles to a stake on the hillside by a fence at a dogwood stump S 47 :25 l)Oles & 10 links to a sourwood on a spur ;

,v
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thence up the spur.S 35 E 9 poles & 15 links S 17 poles &
10 links; S 50 E 19 poles and 5 links S 2 1/2 vV 8 poles & 5 links
.S 29 W 7 poles & 10 links S 6 1/2 vV 18 poles S 25 E 65 poles
to a cl1estnut and black oak on top of the ridge between Holly
Creek and Lick Branch, thence along the top of the ridge N
.83 E 22 poles & 20 links to a hickory and locust; thence leaving
the ridge .and down a spur as it meanders N 39 E 8 poles N
45 1/2 E 24 poles & 5 links N 25 1/2 E 16 poles &
page 2 } 10 links to a stake at the end of the spur on south
side of stable thence W 79 E 7 poles & 20 links to the
BEGINNIKG containing Eighty Nine acres and sixty six
poles more or less.
3. Your complainants arc the owners of all the coal and coal
mining rights in, on and pertaining to said tract of land, and
B. E. Dotson and Kenneth Dotson are the grantees in a certain
deed purporting to convey the surface rights in, on and pertaining to the following described 12.59 acre tract:
BEGINNING. at a concrete monument midway between a
large red oak stump (tree cut down) and a large chestnut
stump about fifteen feet apart on top of a ridge between Holly
Creek and Lick Branch being one of the old original corners
,of the Log·an S. Mullins tract; thence leaving the top of the
ridge and down a steep hillside N 20 49 E, 1028.5 feet to a
·stake in the center of the dead end of a 20 feet ungraded street
-0r roadway, in a hollow; thence with the dead end said roadway S 48 00 E, 10 feet to a stake 15 feet southeast of a small
branch or drain (witness S 38 W 24 feet to a hickory on the
-steep end of a small spur) ; thence with the southeast right
of way of Raid hig·hway N 42 E, 390 feet to a stake in the
northwest edge of a swamp and 5 feet southeast of the edge
-0f a truck road in the hollow; thence leaving the branch and
up a steep hillside S 50 45 E, 396.3 feet to a stake 2 feet southwest of a 12 inch black oak in a fence on top of a spur ; thence
S 23 30 W, 7 feet to some sourwood sprouts from an old stump,
-one of the original corners of the L. S. Mullins tract; thence
-up the spur S 10 06 W 143.3 feet to a stake by the fence; th~nce
S 13 W, 105 feet to a stake by the fence and on the northeast
side of a black oak ( chestnut called for is gone) ; thence S
15 30 E, 121.7 feet to a triple forked chestnut oak stump in the
fence; thence S 14 55 W, 178 feet to a white oak by the fence
·on the steep part of the spur; thence S 44 W, 138 feet to a
poplar; thence S 50 W, 224.7 feet to a poplar; thence S 42 45
W 140. 7 feet to a hickory .alld ma.pie on the spur; thence S
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45 05 W 83 feet to a hickory and locust on the ridg.e; thence
S 82 45 W, 390.6 feet to the Beginning,. containing 12.59 acres,.
more or less, as per survey by E. E. Kennedy on November
12,.1947.

Your complainants do not claim title to said surface rights
on this 12.59 acre tract of land.
4. Your complainants are in.formed and believe that ·the de-

fendants B. E. Dotson and Kenneth Dotson claim, title to the
said 12.59 acre tract of coal adversely to your complainants,,
and that the defendants B. E. Dotson and Kenneth Dotson
recently executed and delivered a supposed lease of
page 3 } said coal to defendant Will Kelly for the purpose of
mining .and removing the coal from said 12.59· acre
tract.
· .
5. On or about the ...... day of September, 1954,. said ·will
Kelly, his agents and servants, entered upon said land with
mechanical equipment and began to work at opening up the
said coaL The character of said work is such -as to show
clearly that it is the purpose of said Will Kelly, his agents
and servants to open up, mine and remove the said coal frorm
the said tract of land and in fact they have already removed
several tons of coal. All defendants, B. E. Dotson,. Kenneth
Dotson and Will Kelly have been notified by your complainants that your complainants are the owners of said coal. Your
complainants state that said land carries what is known as the
Clintwood Seam of coal as well as other seam or seams of coal
and that said Clintwood Seam is readily mineable, and is
especially valuable to your complainants and that the said
acts of the defendants and each of them, if permitted to continue, will irreparably damage your complainants by depriving them of their property in said coal.
6. Your complainants and said defendants have a common
source of title to said coal, but complainants' title is prior to
and superior to the title of said defendants, B. E. Dotson and
Kenneth Dotson, and your complainants are advised that they
are entitled to apply to your Honor in this suit to decree that
Dotson's deed hereinafter mentioned constitutes a cloud upon
complainants' title in so far as the deed from John G. Mullins
and Izora Mullins to B. E. Dotson and Kenneth Dotson omitted to except the coal, and that your complainants are further
entitled to have said cloud upon their title removed by decree
in this suit. Your complainants are further advised that
they are entitled in this suit to an injunction restraining the
defendants and either of them from conveying, leasing, mining,.
removing, or in any way dealing· with said coal.
page 4 ~ 7. Your complainants' chain of title is as follows.:
1
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John H. Mullins and wife to Logan S. Mullins by deed
dated June 8, 1894 and of record in the Clerk's Office of Dickenson County, Virg·inia in Deed Book No. 13, page 414, a certain
tract of land consisting of 89 acres and 66 poles, both surface
and coal. A copy of said deed of .June 8, 1894 is filed herewith as Exhibit 1 and prayed to be read as a part of this bill.
That Logan S. Mullins died intestate owning said coal leaving
surviving him four children, namely, Vernie Mullins, John G.
Mullins, D. Trigg Mullins and Bertha M~llins Branham,
being the only heirs at law of Logan S. Mullins. That after
the death of Logan S. Mullins Vernie Mullins conveyed his
one-fourth undivided interest in the coal under said 89 acre
tract to George vV. Branham by deed dated December 7, 1940
and of record in Deed Book No. 76, pag·e 167 in the Clerk's
Office of Dickenson County, Virginia, a certified copy of said
deed is herewith :filed and marked Exhibit 2, and prayed to be
read as a part of this bill. That D. Trigg Mullins conveyed
his one-fourth undivided interest in the coal under said 89
acre tract to George vV. Branham by deed dated July 10, 1941
and of record in Deed Book No. 77, page 560, in the Clerk's
Office of Dickenson County, Virginia, a certified copy of said
deed is herewith filed and marked Exhibit 3, and prayed to be
read as a part of this bill. That Bertha Mullins Branham
still owns her one-fourth undivided interest in the coal under
the said 89 acres tract which she inherited from her father,
Logan S. Mullins. That John Gilmer Mullins conveyed his
one-fourth undivided interest in the coal under said 89 acre
tract of land to Izora :Mullins by deed dated the 5th day of
June, 1940 and of record in Deed Book No. 107, page 592 in
the Clerk's Office of Dickenson County, Virginia, a certified
copy of said deed is herewith filed marked Exhibit 4, and
prayed to be read as a part of this bill.
page 5 ~ 8. Defendants, B. E. Dotson and Kenneth Dotson, chain of title is as follows:
By deed dated the 17th day of November, 1949 John G.i]mer
Mul1ins and Izora Mu1lins, his wife, conveyed a .12.59 acre
tract of surface to B. E. Dotson and Kenneth Dotson which
deed is of record in Deed Book No. 107, page 440, in the Clerk'R
Office of Dickenson County, Virg+inia, a certified copy of saitl
deed is herewith filed marked Exhibit 5 and prayed to be
read as a part of this bin. This 12 acre tract of land is a portion of the L. S. Mullins 89 acre tract and in said deed to B. E.
Dotson and Kenneth Dotson the coal was not excepted and it
is through this deed that the defendants claim title to said
coal.
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9. That when the said B. E·. Dotson purchased the surface
tract of 12 acres a contract for the sale of said real estate
was executed in accordance with law prior to the execution
of the deed from J. G. Mullins and Izora Mullins to B. E.
Dotson and Kenneth Dotson. That in said contract which
was prepared and notarized by A. M. Phipps, Attorney, specifically excepted the coal, mineral and mining rights and it was
the clear intention of the parties throughout all of the negotiations to convey only the surface and not the coal. In fact
this matter was discussed between Dotson and the said J. G.
Mullins and there was a clear understanding at the time tliat
J. G. Mullins was conveying the surface only. A copy of the
contract between J. G. Mullins and Izora Mullins and B. E.
Dotson dated October 22, 1947 is herewith filed and marked
Exhibit 6 and prayed to be read as a part of ,this bill.
10. That B. E. Dotson knew at the time he purchased the
surface that John D. Mullins had conveyed the coal or his
interest in the coal under the above described 89 acre tract
to his wife Izora Mullins and this matter was discussed prior
to the execution of the deed with said B. E. Dotson.
page 6 ~ 11. That at the time the contract for the sale of
the 12 acre tract was executed a ·survey bad not
heen made and B. E. Dotson obtained the services of E. E.
Kennedy who surveyed the surface and after this survey had
been made the said B. E. Dotson then requested that E. E.
Kennedy also be permitted to draft the deed to the surface and
it was in this deed drafted bv E. E. Kennedv that the coal
was not excepted and the said-J. G. Mullins and Izora Mullins
did not detect the omission of the exception in the deed taking
it for granted that the deed was drafted in accordance with
the previously executed contract and the intentions of the
pnrties.
12. That for several years after obtaining the surface tl1e
Raid B. E. Dotson did not claim the coal or anv interest therein.
The owners of the. coal, George W. Branham, Bertha Mullins
Branham and Izora Mullins, entered into an agTeement with
J. D. Nicewander, Jr. whereby the coal would be mined and
royalty paid to these owners and as it was necessary to strip
mine a portion of this coal and disturb the surface of the land
owned bv B. E. Dotson and Kenneth Dotson the said .J. D.
Nicewander, .Jr. negotiated a contract with the said B. E.
Dotson whereby Dotson would be paid for tl1e stripping rights
on said surface and at that time the said B. E·. Dotson did not
claim or assert any title to the coal or claim he was entitled
to anv rovaltv on said coal.
13. ~There is only about one acre of COR] to be mined on the
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said 89 acre tract and if the defendants are permitted to contiime mining and removing said coal it will be only a short
:time until the coal has been removed and your complainants
"1ill have sustained irreparable damages. That the said Will
Kelly, who is well known to your Honor, having made innumberable appearances as a chief witness in many of the
cases of G. Mark French, does not own any property whatsoever and any judgment obtained against the said
page 7 } ·wm Kelly would be unenforceable and your complainants have reason to believe that he was chosen
to mine the said coal for these obvious reasons and that he is
.a part of a well devised scheme or plan to mine said coal
without the liability falling on anyone :financially able to pay
for the damages.
14. The objects of this suit are as follows:
(a) To enjoin and restrain defendants from conveying,
leasing, subleasing, miniug, removing or otherwise dealing·
with the coal on the 89 acre tract o,vned by your complain.ants;
(b) To remove the cloud from your complainants' title
represented by the deed from John G.. Mullins and Izora
Mullins to B. E. Dotson and Kenneth Dotson which failed,
.as hereinabove mentioned to except the coal;
(c) To have discovery of the lease from B. E. Dotson to
Will Kelly which, as your complainants are informed, defend.ant B. E. Dotson has assumed to make to the defendant Will
Kelly covering the coal on said land in question;
( d) To have judgment for such damages as your complain.:ants shall have suffered in the premises.

PRAYER.
Your complainants therefore pray that your Honor will
'forthwith award them a temporary injunction restraining the
<lefendants and each of them from conveying, leasing, subleasing, mining, removing, or otherwise dealing with the coal
bere in question, and that upon proper proof being made
of your complainants' title to said coal that such injunction be
made permanent; that your Honor will decree the removal
of the said cloud upon your complainants' title consisting of
the omission to except the coal in the John G. Mullins and
Izora M:ullins deed to B. E. Dotson and Kenneth Dotson; that
ihe defendants be required to answer and discover the terms
-of the said supposed lease of said coal made to the «;lefendant
Will Kelly by tb·e defendant B. E. Dotson; that complainants
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recover of the defendants the damag.es. sustained by
page 8 } them in the premises ..
GEORGE vV.. BRANHAM,. BERTHA M~
BRANHAM,. AND IZORA MULLINS by
Counsel.

GLYN R. PHILLIPS,. Clintwood, Va..

HANSEL FLEMING, Clintwood, Va.
Counsel for Complainants .

•

•
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EXHIBIT 4.
DEED NO. 345.

J. G. MULLINS
To
IZORA MULLINS
THIS DEED, made this the 5th day of June,.1940, between
J. G.. Mullins, party of the first part, and Izora Mullins, party
of the second part.
WITNESSTH: That for and in consid(lration of the sum oi
FIVE HUNDRED and no/lO~Dollars, cash in hand paid,,
the receipt whereof is hereby acknowledged, the said J. G.
Mullins hereby grants and conveys unto the said Izora Mullins,,
with general Warranty, all his undivided interest in the coal
and mineral rights on, in and under that certain tract or parcel
of land lying and being in the town of Clintwood in Dickenson County, Virginia, being the property of Logan S. Mullins.
at the time of his death, and being the re-sidue of the tract of
land conveyed to the said Logan S. Mullins, by John H. Mullins:
by deed dated June 8, 1894, and of record in the Clerk's Office
of Dickenson County, Virginia, in Deed Book 13 page 414.
To have and to bold unto the party of the second part, her
heirs and assigns, forever.
Witness the following signatu1·e and seal.
JOHN G_ MULLii~S.

U. S. REV. STAMP
$.55
ATTACHED
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State of Virginia,
County of Dickenson, to-wit:

I, E. J. Sutherland, a Commissioner in Chancery for the
Circnit Court of Dickenson County, Virginia, hereby certify
that ,J. G. Mullins whose name is signed to the foregoing writing bearing· date on the 5th day of June 1940, has acknowledged
the same before me in my County afore said.
Given under my band this June 5th, 1940.
E.
page 19

~

J. SUTHERLAND
Commissioner in Chancery.

VIHG INIA:

In Dickenson County Clerk's Office:
The foregoing writing bearing date on the 5th day of June,
1940 from J. G. Mullins to Izora Mullins, admitted to record

the 13th clay of August, 1954, at 4 P. M., and together with
the certificate of acknowledgment thereto annexed recorded
and properly indexed 16th day of August, 1954 in Deed Book
No. 107, page 592.
Teste:

C. P. MULLINS, Clerk.
By HERBERT J. RASNICK, D. C.
State Tax
Transfer fee
Clerk's fee

3.00

$4. 75
A Copy-Teste:
By HERBERT J. RASNICK, D. C.

T0tal

page 20

$.75
1.00

~

EXHIBIT 5.
DEED NO. 227.

JOHN GILMER MULLINS & WIFE

To
B. ESTACE DOTSON ET AL.
THIS DEED Made this 17th day of November, in the year
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one thousand nine hundred and forty-seven between John
Gilmer Mullins and Izora Mullins his wife, parties of the
first part, and B. Estace Dotson and Kenneth Dotson, parties
of the second part.
WITNESSETH: That in consideration of' the sum of One
Thousand Six Hundred Ninety-Nine and 65/100-($1,699.65) Dollars, cash in hand ,paid and the receipt of which is
hereby acknowledged, the said parties of the first part do
grant unto the said parties of the second part, with General
Warranty, all of that certain tract or parcel of land, situate
lying and being in the Town of Clintwood on the headwaters
of Holly Creek in Dickenson County, Virginia, and more particularly descl'ibcd as follows:
BEGINNING at a concrete monument midway between a
large red oak stump (tree cut down) and a large chestnut
stump about fifteen feet apart on top of a ridge between Holly
Creek and Lick Branch being one of the old original corners
of the Logan S. Mullins tract; thence leaving the top of the
ridge and down a steep hillside, N 20 degrees 49 minutes E
1028.5 feet to a stake in the center of dead end of a twenty
foot ungraded street or roadway in a hollow; thence, with the
dead end of said roadway, S 48 degrees 00 minutes E 10.0 feet
to a stake fifteen feet southeast of a small branch or drain
(witness S 38 degrees "\V 24.0 feet to a hickory on the steep
end of a smnll spur; thence, with the southeast right-of-way
line of said roadway N 42 degrees 00 minutes E 390.0 feet to
a stake in the northwest edge of a swamp and five feet southeast of the edge of a truck road in the hollow; thence, leaving
the branch and up a steep hillside, S 50 degrees 45 minutes
E 396.3 feet to a stake two feet. southwest of a ·twelve inch
black oak in a fence on top of a spur; thence, S 23 degrees
30 minutes W 7.0 feet to some sourwood sprouts from an old
stump ; one of the original corners of the Logan
page 21 ~ S. Mullins tract; thence, up the spur, S 10 degrees
06 minutes W 143.3 feet to a stake by the fence;
S 13 degrees 00 minutes W 105.0 feet to a stake by the fence
and on the northeast side of a black oak ( chestnut called for
is gone) ; S 15 .dep;rees 30 minutes E 121.7 feet to a triple
forked chestnut oak stump in the fence; S 14 degrees 55
minutes vV 178.0 feet to a white oak by the fence on the steep
part of the spur; S 44 degrees 00 minutes W 138.0 feet to a
poplar; S 50 de~;rees 00 minutes W 224.7 feet to a poplar· S
42 deg-rees 45 minutes W 140.7 feet to a llickory and maple
on the spur; S 45 degrees 05 minutes W 83.0 feet to a hickory
and locust on the ridge; thence S 82 degrees 45 minutes W
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:390.6 feet to the BEGINNING, containing twelve and fiftynine hundredths (12.59) acres as per survey by E. E. Kennedy
on Nov. 12, 1947.
The said parties of the first part covenant that they have
.the right to convey the said land to the grantees; that they
have done no act to encumber the said land; that the grantees
.shall have quiet possession of the land, free from all encum.brances, and that they the said parties of the first part will
.execute such further assurance of the said land as may be
1·equisite.
Witness the following signatures and seals.
JOHN GILMER MULLINS, (Seal)
I.ZORA MULLINS,
(Seal)
U. S. REV. STAMP

$2.20
ATTACHED

•
page 23}
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EXHIBIT 6.

This contract made and entered into this October 22, 1947,
by and between J. G. Mullins and Izora Mullins, his wife,
parties of the first part and B. E. Dotson, his wife, parties
·of the second part.
Witnesseth: That in consideration of about the sum of
·sixteen hundred and twentv do11ars of which sum One hundred
dollars is cash in hand paid, the receipt of which is hereby
·acknowledged, and out of the Sixteen hundred and twenty
dollars the party of the second part is to pay the deed of
trust to the Cumberland Bank and Trust Co. in the sum of
·$500.00, the said parties of the first part do hereby agree to
sell and convey unto the parties of the second part, with
covenants of general warranty, as soon as a survey can be
made of the Raid land, that certain tract or parcel of land
lying and being in Dickenson County, Virginia, in the town
of Clintwood and being all of the land conveved bv Vernie
Mullins and others to John Gilmer Mullins by deed dated
.June 1, 1938, and of record in the clerk's office· of Dickenson
·County, Virginia in Deed Book No. 71, page 317, reference
to which is hereby made. The parties of the :first part except
from this conveyance about three acres on the left-hand side
-of the road leading up the hollow and above the orchard, but
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this is to be surveyed also, and also the coal, mineral and
mining rights herctofore sold and conveyed away is to be
excepted.
Witness the following signatures and seals~
B. E. DOTSON
JOHN G. MULLINS
IZORA MULLINS

(Seal)
(Seal)
(Seal)

Virginia,
Dickenson County, to-wit::

I, A. M. Phipps, Commissioner in Chancery for the Circuit
Court for Dickenson C.ounty, Virginia, do hereby certify that
J. G. Mullins1 Izora Mullins, B. E. Dotson whose names are~
signed to the foregoing writing bearing date on October 22,,
1947, have acknowledged the same before me in my county
aforesaid.
Given under my hand this October 28, 1947.
A. M. PHIPPS .
Commissioner in Chancery~
page 24}
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DEMURRER.
The defendant Will Kelly comes and says that the bill is noi
sufficient in law to found any relief on same for the complainants and of this he puts himself on tl1e country. For grounds
' of demurrer he Telies upon the following:
.
That the bill state~ that B. E. Dotson and Keneth Dotsori
have a deed from Izora Mullins and J. G. Mullins dated Nov.
18th, 1949 and duly of record in Dickenson County Clerk's
office in Deed Book 108 page 440 a copy of wl1ich is filed with
the complainants bill. That is states that said deed does not
except the coal and said bill further states that the said Izora
Mullins is the owner of a 1/4 undivided interest in the coal in
ouestion. The bill further states that the said Kenneth Dotson
and B. E. Dotson leased said coal to t1ie defendant Will Kellv.
Therefore by the allegations of complainants bill the defendant Will Kelly bas a perfect chain of title back to the commonsource Logan :Mullins. for a 1/4 undiveded interest in and to
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the said coal involved in this suit. One co-tenant or one
Joint Tennant can not enjoin another and admitted co-ten-nant
from mining the coal on the jointly owned tract. The cotennant can only ask for partition or for an accounting. She
can not ask nor can any of the joint tennants ask for an injunction against their joint or co-tenants.
The complainants seek to avoid this rule of law by stating
that B. E. Dotson and Keneth Dotson have a deed which can
be voided because of fraud. That may be good as to the Dotsons but not as to Kelly. They must charge he knew of the
fraud and is not a holder for value without notice.
'WILL KELLY, Detendant.
By G. MARK FRENCH, Counsel.

•

I, G. Mark French counsel for Will Kelly hereby certify
that I have this Nov. 11th, 1954 mailed copy within demurrer
to Hansel Fleming and Glen Phillips counsel for eomplainant.

G. MARK FRENCH.
Received and filed, this the 12 day of Nov., 1954.
C. P. MULLINS, Clerk.
page 25
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Received and filed, this the 12 day of Nov., 1954.
C. P. MULLINS, Clerk.
ANSWER.
The defendant Wi11 K ellev for answer to the bill of complaint filed against him in the Circuit Court of Dickenson
County Virginia h)T Izora Mullins et als. for answer to same
or to so much thereof as he is advised that he should answer,
answers and says:
(1) It is denied that the complainanfs are the owners of the
coal whic]1 is tl1e subject to the present confroversy but here
state that at the most the vare the owneri:; of 3/4 undivided interest in same and that
E. Dohmn and Kenneth Dotson are
the owners of the other 1/4 nndiYidecl interest and that your

B:
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respondent has a written contract of lease for the Clintwood
Seam of said coal.
(2) That the coal set out in complainants bill as involved in
this suit is not all involved in this suit but only the coal under
the 12.59 acre tract set out in paragraph No. 3 of complainants bill. That your respondent is informed that where a
person like Izora Mullins is a undivided owner of a tract or
land or mineral as she was in this case and makes a deed to
same to a part of said tract without excepting the coal as was
done in this case that all the conl belonging to her will in
a suit for partition be laid off to her grantee just so that to
so lay it off will not exceed her undivided share in said mineral.
(3) The said.deed mentioned in paragraph No. three of the
complainants bill not only conveyed the coal but also conveyed the mineral thereunder as no exception ·was contained in
said deed which is filed as a part of this bill. It is admitted
that the complainants do not claim the surface rights on said
12.59 acre tract of land.
( 4) That it is true that the defendants B. E. Dotson and
Kenneth Dotson are the owners and claim the mineral under
tl}e said 12.59 acre tract in question and that the respondent
Will Kelly lrns a lease for the Clintwood Coal under said tract.
It is here alleged that the said ·wm Kelly took lease for said
mineral after having had the record searched by an attorney
and took same in good faith without notice of any leg·al claim
to the mineral by the complainants. That he was informed
and believed that his lessors had the rig·ht of record to leaRe
said coal as well as the right in fact to lease said coal. That
he is a. purchaser or leasor of said coal for value and without
any notice of the claim now set up by the complainants against
the said B. E. and Kenneth Dotson. That before taking lease
he was informed bv said lessors that Isora Mullins was informed before signing the deed to the said 12.54 acre tract in
question, that there would be no trade unless the coal and
mineral was included and that your lessee and respondent
believed said statment and that be was safe in buying same ·
from the records of Dickenson County Virginia.
(5) It is admitted that the respondent is now mining said
coal on said 12.54 acre tract and lias mined about 150 tons of
same and is mining· same every clay. Tlrnt he has paid out
and expended $800.00 in opening- ~mid mine and an injunction at this time would practically bankrupt him. It is
denied that to permit the respondent to continue mining
said coal would irreparably damag·e the complainants. Tl1at it
is immaterial to your respondents, whether the royalty for
the coal mined by him is paid to the Dotsons or to Izora
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:Mullins. He has made his investment in good faith and according· to the records of Dickenson County and asks the court
to protect him from any cost or damage occassioned by the
law suit between the Mullins and Bran.hams and the Dot·sons. it is denied that the complainants notified respondent
that they were the owners of the coal covered by his
page 26 } lease.
(6) It is admitted that the complainant and ·re·spondent go to a Common source but it is denied that the
-complainants title is the best title. It is here charged that the
complainants have no title in law or equity to the coal under
the 12.54 acre tract. That same has been conveyed away by
Izora Mullins to Respondents lessors. That your respondent
-says that according to the allegations of the complainants bill
the respondents may have a right to reform the deed from
Izora Mullins et al. to the Dotsons but that they have no right
to proceed in any way aganist your reesponclent who purchased
bona fidely and for value without notice of any defect in the
title of his lessors. It is denied that the complainants are
·entitled to restrain the respondent in any manner or from
leasing said coal. That this is not a proper suit even against
ibe Dotsons and if the complainants won on a proper suit,
:against the Dotsons it would not affect the rig·bt of respondent
1o continue his mining- operations as be purchased and leased
ibe coal according to the records of Dickenson County and
for value and without notice of anv defect in the title of the
Dotsons.
..
(7) That the complainants chain of title is correctly set out
-except that the coal under the .12.54 acre tract was deed away
to the defendant B. E. Dotson and Kenneth Dodson as above
·set out.
(-S) That the defendants title is as the exhibits in complain·ants bill show and that the defendants the Dotsons took deed
for the coal from the complainants Izora, and Gilmer Mullins
who were at the time of making the said deed the owners of
-and ]1ad the right to convey said coal to the defendants the
Dotsons. That your respondent does not know of anv under·standing· contrary to the records of Dickenson County.between
the l\tIullins and Dotsons and state that such understanding
is immaterial, as to his interests in this suit because of the
rP,asons heretofore set out.
(9) He l1e1~e denies that Dotson and Mullins knew of the
matters set out in para.graph 10, of complainants bill and here
states that if said understanding was 1md that it wo,uld not
affect his rights or interests unless he had Imown of same.
(10) That your respondent is not informed as to the matters set out in paragraph 11 or 12 and here states that he
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knew of no such facts at the time he took the lease in this
suit. If they they in fact were in existance.
(11) That the respondent here denies each and every allegation not hereinbefore admitted or denied and asks that strict
proof be furnished same.
(12) · Your respondent asks that matters alleged in paragraph 13, be stricken from the record as immaterial,. scurelo·us;
and impertinent and that counsel be admonished by the court
for useing such language and making such insinuations in.
pleadings in this court.
Now having fully answered the complainants bill this defendant prays to be hence dismis&ed from this proceeding and
that he be awarded his reasonable cost in this behalf expended
and he will ever pray.

WILL KELLY, Defendant.
By G. MARK FRE-NCH, CounseL

page 27

r Virg'inia,

Dickenson County, to-wit:-

I, B. H ..Browning, hereby certify that Will Kelly respondent in the foregoing answer personally appeared before
me in my county and made oath that the matters set out in
said answer are true and correct.
Biven under my hand this Nov. 12th, 1954.

B. H. BROWl\TING
Justice of the Peace_

•

•

0

0

•

•

•

•
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Received and :filed, this the 20 day of Nov. 1954.
C. P. MULLINS, Clerk..

DEMURRER AND ANSWER.
The defendants B. E. Dotson and Kenneth Dotson come
and say that the complainants bill is not sufficient in law and
for grounds of demurrer state as follows:

I

\·:::::·.~=-=-~=::-.\~i~
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(a) That the bill shows that Kenneth Dotson is a purchaser
of 3i % interest in said coal and mineral bv a clear cl1ain of
title back to the common source. That no knowledge is alledged against him that he lniew at any time that he was not
getting the fee simple title including the coal and mineral on
the tract of land. No links in his chain of title puts him on
notice that he was not getting· the coal and mineral. The contract which was signed by B. E. Dotson and which mentions
that the coal and mineral heretofore coilveyed is excepted was
not signed by· Kenneth Dotson and was not of record and
there is no allegation that Kenneth Dotson ever knew of its
sig·ning. That as to B. E. Dotson it is not binding on him as
it was merged in the final deed which was thereafter executed
and delivered according to the allegations contained in the
bill and if B. E. Dotson was claiming· at this time under said
contract it would not except the coal as it says the coal heretofore sold and conveyed. The bill shows that the coal was
not before that time sold and conveyed or severed from the
surface except by a deed from John Gilmer Mullins to the
complainant Izora Mullins which the bill shows was not on
record at the time of the contract to B. E. Dotson and the
bill does not contain an allegation that B. E. Dotson knew of
said unrecorded coal deed at the time the deed in question was
made to him.
Now if the court is of the opinion that the said
page 30 ~ defendants Kenneth Dotson and B. E. Dotson
should answer said bill for answer they state that
(1) That the complainants are not the owners of the coal
and mineral involved in this suit but that the description given
in complainants bill of the L. S. ].follins tract is correct but
that defendants do not claim all of said coal under said tract
but only under the tract deeded to respondents by deed bearing date on tl1c 17th clay of Nov. 1947.
(2) That it is denied that the deed of Nov. 17th, 1947 purports to only convey tlrn surface rights in a 12-59 acre tract
but it is here alleged tlmt said deed conveyed the coal and
mineral on said tract of land.
( 3) It is admitted that the defendants Kenneth Dotson and
B. E. Dotson claim the title to the coal and mineral on the ·
12.59 acre tract of land involved in this suit and that the defendants B. E. Dotson and Kenneth Dotson leased the coal
on said 12 acre tract to Will Kelly as they ha<l a right to do.
(5) That the defendant \Vill Kelly has entered on said tract
of 12.54 acres of coal and intends to mine all the Clintwood
Seam of coal on said tract of land. That it is admitted that
the said Izora Mullins and J. G. Mullins only owned a %
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undivided interest in said 89 acre tract of which the 12.54 acre
tract was a part and said defendants here represent to the
court that they are advised and believe that where the owner
of an undivided interest in land or mineral and conveys a
part thereof by meets and bounds as in this case was done
that all of their grantors undivided interest in the whole tract
enuros to the grantee just so that the grantee does not by said
deed obtain more than said undivided interest of said grantors
in the whole of said tract. That in a suit for the partition
of said 89 acre tract that John G.ilmers and Isora Mullins
pa rt of said coal and mineral would be laid off under the
part purchased by your respondents. That equity considers
as done that which ought to be done and therefore your respondents now own such mineral to the extent of their liues.
(6) That it is here alleged that there are more
page 31 ~ than 6 seams of coal under the land purchased by
respondents in this case and that none of them
have been mined except part of the Clintwood seam of coal.
That at the time of the respondents deed it was thought that
all the Clintwood coal had been mined and that the other
8eams were of little value.
(7) It is admitted that the complainants and defendants
have a common sourse of title to said coal but that said chain
of title shows that the same belongs to respondents and not
to the complainants. That before complainants can get any
relief they, at the least, must ask for and receive a decree
reforming or changing some of the links in their said cl1ain
of title. It is denied that the complainants are entitled to
have a cloud on their title removed and it is denied ihat the
complainants have any title to the said coal or to any part
thereof.
(8) That the chain of title as set out in complainants paragraph 7 is correct but that the deed from J. G. Mullins to his
,vife Izora Mullins was not of record when respondent purchased the said land and mineral and that they did not know
of the existence of said deed and if they would that it would
not have affected their title as both the said J. G. :Mullins and
Izora Mullins signed the respondents said deed. That the
court can see said exhibit No. 4 and for himself detirmine
when same was recorded.
(9) That defendants chain of title is correctly set out in
the complainants hill 1
(10) It is here alleged that Kenneth Dotson never executed
a contract for the purchase of said land with the complainants or either of them but it is admitted that B. E. Dotson
did execute such a contract but it is denied that said contract
excepted the coal but only stated that the coal heretofore sold
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.and conveyed away was excepted. It is here alleged that no
coal had before that time been conveyed away by
.page 32 ~ any link in the chain of title on record and that
the said respondents bad no knowledge of any such
conveyancy. That said exception was the usual one and was
11ot noticed by either the said Kenneth Dotson or B. E. Dot.son. It is denied that B. E. Dotson discussed or was told by
any one that the coal did not go unde_r his purchase. That
the matter was discussed prior to the execution of said 12 :54
.acre deed but that B. E. Dotson told J. G. Mullins that if he
<lid not get the mineral he would not take the land and that
.J. G. Mullins acquiesced to this provision of said deed.
(11) It is here alleged that Izora Mullins employed E. E.
Kennedy to make the survey of the land in this suit and that
.she paid the said Kennedy. That the said Kennedy drew
up the deed and she advised as to what was to be included
.and never at any time told the said scrivener not to include
the mineral. That the deed was drawn up and read and
·signed by the said Izora Mullins without objection.
( 12) It is admitted that there is only about one acre of the
Clintwood Coal to be mined on the said 12.54 acre tract of
-coal but it is here alleged that there are many acres of clintwood coal to be mined on other parts of the 89 acre tract as
well as many acres of other minable coal on said 12.54 acre
tract and the said 89 acre tract of land.
(13) It is denied that your respondents had any part in or
knew of any scheme for Will Kelly to mine said coal so as to
defeat complainants in any way. That the lease was made in
·good faith with the intention of making a profit from your
respondents said land.
Now having fully answered the allegations contained in the
complainants bill these respondents pray to be hence dis·.missed with their reasonable cost in this behalf expended.
1

KENNETH DOTSON, Respondent
B.E.DOTSON,Respondent
By G. MARK FRENCH, Counsel.

•

e

•

•

•

•

]Jage 38 }

•

Supreme Court of Appe~ls &f Virginia..

20

The witness

Bw E. DOTSON,
after being duly sworn, deposes as follows :
DIRECT EXAMINATION.
By Mr. French:.

•
~

...

•

•

Q. Did you and Kenneth Dotson purchase a 12.5g
acre tract of land?
A. Yes, sir.
Q. In what year did you buy itf
A.. November 17, 1947.
Q. What was said if anything, about the coal and mineral f'
A. I told him that if they excepted the coal and mineral,.
I wouldn't have it, that they had took all the coal that was;
any count off of it.
Q. 1Vbat answer, if any, did he give?
A. He didn't except anything, but went on and made the
the deed the way I told him.
Q. Who were you talking to f
A. J. G. Mullins. He is the one I bought it from.
Q. He is the husband of Izora Mullinst
A. Yes, sir.
Q. Who is the deed made tof
A. To B. E. and Kenneth Dotson ..
Q. "V\TJJo paid for the landf
A. I paid him for it.
Q. "'\Vhose money did you pay with f
A. Mine and Kenneths. We had it contracted together.
Q. Did you know anything about this coal having been
deeded by J. G. Mullins to Izora Mullins?
A. No, sir, I didn't know of it. Not at the time I bought
it, I didn't.
Q. When did you learn of such a claim f
A. She wrote my wife a letter about two or three weeks ago
or maybe not that long saying that he had bought it.
Q. Tell whether or not you would have bought the surfaceif you would not have gotten the coal and minerals Y
A. I would not have. I told him that when I
page 40 ~ traded with him.
Q. Did you ever talk to Izora Mullins about the
trade!
A. No, I never talked to her at all.

page 39
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B. E. Dotson.
Q. Did she sign your and Kenneth's deed Y
·A. Yes.
Q. ,vho drew the deed up?
A. E. E. Kennedy.
Q. ,vho paid E. E. Kennedy?
A. Izora Mullins, J. G. Mullins' wife.
Q. Tell whether or not you told E. E. Kennedy what to put
in the deed?
A. I didn't tell him anything to put in it. He run the land
out and made the deed and Izora paid him for it. She gave
him a personal check for writing the deed and running it out.
Q. They have filed with the bill, a contract, signed by you
for buying this land. ·what do you know about this contract?
A. This contract was supposed to be the $500.00 for me to
pay for J. G. Mullins in the Cumberland Bank and Trust
Company.
Q. Did you read this contract?
A. I don't remember whether I did or not. I just told him
what to write.
Q. Vil as there anything said about the coal at the time the
contract was written?
A. No. Never was mentioned. Sometime after that, he
come to me and ask me to deed it back to him, he forgot to
except the coal and mineral rights. George and Bertha was
mad about it.
Q. Did you tell him anything?
A. I told him I wouldn't deed it back to him.
page 41 J Q. When was this conversation, before or after
the deed was made to you and Kenneth?
A. It was after.
Q. What year was this made to you and Kenneth?
A. November 17, 1947.
Q. Who was this conversation had with?
A. Me and J. G. Mullins.
Q. How long after this deed was made was this conversation?
A. Well, I don't remember exactly. It must have been a
vear or maybe over a year.
.. Q. "\Vhere were you ,vhen you had this conversation?
A. I run into him up here in town one day.
Q. The contract s_ays the coal heretofore s?ld an~ conveyed
is excepted or words to that effect. At the tune tlus contract
was inade, had J. G. Mullins' part of the Logan Mullins coal
ever been sold or conveyed to your knowledge at that time?
A. Not that I know of.
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B. E. Dotson.
Q. The complainant's bill makes some question as to the
,qeniuness of the lease from you and Kenneth to ·wm Kelly
for the coal. How was this lease arrived at?
A. I leased it to Kelly?
Q. "\Vas it a g·enuine bonified lease 1
A. Yes, sir.
Q. vVho drew up the leasef
A. Owen Hillman.
Q. Before you executed this lease, did you consult any
lawyer about your right to make iU
A. Yes, sir. It was Alger Phipps.
page 42 ~ (J. Did you have to pay Alger to look it up for
vou?
A. Yes, Sir.
Q. How much?
A. Ten ($10.00) Dollars.
Q. ·what advice did he give you¥
A. He said it was me and my boys. There wasn't any excepted, and that we could lease the coal.
Q. Did he say anything to you about J. G. just having a
one-fourth interest in it 1
A. I don't think he did. · I don't remember. He supposed
to have had a one-fourth interest in the whole tract.
Q. Did he tell you what interest you would have in the
coal ancl minerals on the 12.59 acre tract?
A. He said something another about it; that we took all
the coal and minerals on the 12.59 acre tract.
(i. Do you remember how he said you got that when J. G.
only had a one-fourth interest in the 12.59 tract f
A. He told me, but I just forgot how he told it now. I
believe he said I would get the mineral rights on his onefourth interest in the whole 97 acre tract, but there wasn't
anything excepted.
Q. There has been something said about your admitting
to them that you didn't own the coal and about a stripping
contract.
you tell about this 1
A. I think mine measures to a 70 foot strip around the hill
of the coal, and there was eighteen (1800) hundred to two
ihousand (2,000) feet of mine a.nd theirs both to be stripped,
and if they stripped it, I was to get 25 cents a ton for all
they stripped on mine or on theirs both.
]lage 43 ~ Q. Did you at any time, ever tell anybody that
you didn't own the coal, you and Kenneth, on· this
12.59 acre tract Y
A. No, Sir.

,vm
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B .. E. Dotso.n.
Q. Were you present at the time the temporary· injunction
was granted in the case at Grundyf
A. Yes.
.
Q. How much notice did you have of this hearing before the
_judge?
A. About two hours. My boy brought the paper over there
that morning, and it was set for 2 :00 P. M.
Q. Did you have any lawyer present or consulted any attorney about the papers that was served on you Y
A. No, Sir.
Q. Do you live on this 97 acre tract of Logan Mullins that
is mentioned in this suit 1
A. Yes, Sir.
Q. How long have you lived on iU
A. Nine years, I guess. I got it in 1945.
Q. Since you have lived there, and since you and your boys
purchased the 12.59 acre tract in 1947, has there been any coal
mined on the 97 acre Logan Mullins tract other than that
mined by the defendant, ·wm Kelly?
A. Yes, on the 97 acre tract, they did, but not on the 12.59
:acre tract.
Q. How long did Shirley Mullins mine on that tract?
A. He '\\"RS up there about a year or two.
Q. Do you know how much coal he ran?
A. No, I don't.
Q. Do you own the coal ,,rhere you live?
A. No. They excepted the coal on both of them tracts that
I bought, but not on the 12.59 acre tract.
:page 44 ~ Q. ·what seam of coal did Shirley Mullins mine
own?
A. The Clintwood Seam.
Q. vVhat seam of coal have you leased to Will Kelly?
A. The Clintwood Seam. Shirley Mullins mined one point
here (indicating where he owned it), and Kelly mined the
,other point.
Q. Do you know why Shirley Mullins quit miningf
A. He mined out, I reckon. He said that he had mined all
he could get. He mined on Clinchfield some.
Q. ·who was he leasing from f
A. George Branham and J. G. Mullins.
Q. Didn't he mine under the 12.59 acre tract t
A. He said he was going to mine it, and I told him it belonged to me, and he never went.
Q. Is there any other seam of coal on this tract of land Y
A. There is supposed to be coal under one seam down there.
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There is one seam down about :fifty feet, and there is supposed
to be others under that.
Q. Have you seen this seam that is 50 feet .under Clintwood 1.'
A. There was two places opened up ; one the back of ,Vernie·
Mullins' and one where I bought the 12.59 acre tract.
Q. How much of the 97 acre tract is underlaid with this.
seam that you are now talking about?
A. I don't know just how much; it is a right smart more·
than the top one. It would take in one-third more' than there·
is in the top seam.
Q. How many acres would you say of the top seam is on
your 12.59 acre tract?
A. If it had not been mine, you mean¥ (Questioning Mr ..
French)
·
Q. Yes. (Answer to witness"s question)
page 45 ~ A. It· would have been four or five acres if it
I1ad not been mined, but they had mined part of iL
Q. How· much of the Clintwood Seam did you say that
there was on the rest of the 97 acre tract 1
A. I g~ess 20 acres, three or four times· more than there
was on m.me.
And further this deponent sayeth not.

B.E.DOTSON
(Witness's signature)'
Thence came

WILL KELLY,
a witness of lawful age, and after being duly sworn> deposes

as follows:

DIRECT EXAMINATION.
Bv G. Mark French: ·
·Q. Give your a~e, residence and occupation.
A. I live at Clintwood, Virginia, 59 years old, and operate
a coal mine.
Q. You are one of the defendants in this case?
A. Yes, Sir.
Q. Had yon employed an attorney at the time an injunction was granted °l
A. Yes.

i

.I
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·will Kelly.

Q.
A.
Q.
A.

Had you at that time :filed an answer¥
Yes, we :filed an answer.
Was your attorney present at the hearing?
No, Sir.
Q. ·why!
A. You had to go somewhere else.
Q. "\Vas counsel for the complainants, Phillips and Fleming, informed that your counsel, G. Mark French, could not
be present at the hearing!
A. Yes, Sir.
page 46 ~ Q. Have you opened a mine under. your lease?
A. Yes, Sir.
Q. How much has this cost you?
A. I couldn't tell exactly, around $900.00 or $1,000.00.
Q. Are you running your mine at this time?
A. No, Sir.
Q. v\Thy are you not running iU
A. I got an injunction that told me not to run it.
Q. Have you any coal next to this that you can run¥
A. Yes, sir.
·
(~. Is it practical to run this other coal without running
that on the 12.59 acre tract ?
A. Yes, it is possible, but not practical.
Q. Can you make as much money that way as you can if you
could operate both tracts?
A. No.
Q. Why can't you?
.A. The way it is, I cannot turn off rooms of this tract
where I just have to make a break through to the air course
the way it is now.
Q. Before you took the lease, did you investigate the matter?
A. Yes, sir.
Q. Diel you consult an attorney?
A. Yes, sir.
Q. What advice did you receive?
A. He told me he couldn't see nothing wrong with the coal
belonging to Estes. It wasn't excepted.
Q. Did your attorney investigate the records of Dickenson
County before giving you this advice?
A. Yes, sir.
pag·e 47 ~ Q. .At the time you got your lease from the Dotsons, did you know of any contract having been
made by Estes Dotson, one of the ow1)crs of .the coal in which
he excepted the coal hereto£ore conveyed or words to that
effect?
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Will Kelly.
A. No, Sir.
Q. ·when did you first hear of such a contract?
A. I don't think I heard of it until the day the papers were
served on me.
Q. Is anybody interested in this lease other than you?
A. No, Sir.
Q. Is anybody bearing any expense of opening this mine
other than you 1
A.. No, Sir.
Q. What did your attorney advise as to how much of the
coal under the 12.59 acre tract that the Dotsons owned?
A. I was under the impression that it was all.
Q. ·who told you that it was alH
A. My Attorney, and Estes told me himself that he owned
it all.
Q. Did your attorney advise how the Dotsons could own it
all, and J. G. Mullins only owned a child's part or one-fourth
of the mineral in the 89 acre tract which had originally belonged to his father, Logan Mullins?
A. I don't tl1ink he advised me on that. He owned onefourth of the 89 acres is the way that he advised me.
Q. How much did he advise you that Dotsons owned on the
12.59 acre tract?
A. The way I understood, it was all.
Q. Did he tell you why he got all of it 1
A. I don't know unless he signed the deed and never excepted it.
page 48 ~ Q. · To refresh your memory, didn't your counsel
tell you that where a man owned an undivided inter. est in a tract of land and deeded away a part of said tract of
land, by nieets and bounds, and didn't in the deed state that
he conveyed an interest less than the whole, that his grantee,
the party to whom he made the deed would take the full estatC' just so that the full estate in this part didn't excede the
full interest the man who made the deed had in the whole tract?
A. I think that is right. I think he did.
Q. Is this injunction doing you any damage¥
A. Yes, sir.
Q. Is a thousand dollars sufficient to protect you in the casef
A. It wouldn't be long.
Q. After you were ready to take these depositions today,
did vou make any effort to find counsel for the complainants f
'Y'es, sir.
·

A:
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Will Kelly•
.A. I went to Glen Phillip's office.
• ·.i
Q. At what time!
l' A. It was 3:00.
Q. Did you find anybody there¥
A. Nobodv. The door was locked.
Q. What time is it nowf
A. It is 4:08.
Q. Did you have any knowledge or information that would
foad you to believe that the Dotsons didn't have the right
to lease tbe coal in this case at the time you made the lease Y
A. No, sir.
Q. Would you have leased it if you had thought the Dotson's
had no right to lease iU
page 49 } A. No, I wouldn't.
Q. In your mine, bave you mined any coai other
than the 12.59 acre tract?
A. Yes, sir.
Q. Ho,v have you determined this?
A. I had it surveyed.
Q. Vl as this other coal on or off of the 89 acre, Logan
J\iI ullins tract t
·
A. It was off of the Logan Mullins tract.
Q. What do you intend to do about the injunction?
A. I intend to go to the higher court and have it done away
with if I can.
And further the deponent ·sayeth not.

W.M.KELLEY
(,Vitness 's ·signature)
The further taking of these depositions continues at this
-place, November 27, 1954, between the hours of 9~00 A. M.
:and 4:00 P. M.
Virginia,
Dickenson County: to-wit:
I, P. S. Mullins, A Justice of Peace, in and for the county
··aforesaid, in the state of Virginia, hereby certify that the fore·going depositions of B. E. Dotson and Will Kelly were duly
'taken at the time and place after the witnesses had been duly
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sworn by me ~s set out in the caption, and that the said depositions were signed by said witnesses,. respectively.
Given under my hand this November 30; 1954. .
P. S. MULLINS,.
Justice of PeaceNotary & J.P. Fee $14.80~
page 50
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Received and :filed, this the 7 day of Dec.,. 1954.
HERBERT J .. RASNICK, Dep. Clerk..
DEPOSITIONS.
The depositions 'of Will Kelly and others taken before me,.
Nina S. Thomason, a notary public for the county of Dickenson, State of Virginia, at the law office of Hansel Fleming,.
in the town of Clintwood, Virginia, between the hours of 4P. M. and 6 P. M. on the 4th day of December, 1954, pursuant to agreement, to be read as evidence in behalf of the·
Defendants in a certain suit in chancery now pending in the·
Circuit Court of Dickenson County, Virginia, wherein George·
W. Branham, Bertha M. Branham and Izora :M:ullins are the,
complainants and B. E. Dotson, Kenneth Dotson, and WilI
Kelly are the defendants.
Present: Hansel Fleming and Glyn R. Phillips, Counsel
for Complainants.
Present: G. Mark French, Counsel for the Defendants.
Present: B. E. Dotson and Will Kelly, two of the Defendants.
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Thence came

WILL KELLY,
a witness of lawful age all:d being duly sworn deposes as
follows:
DIRECT EXAMINATION.
By Mr. French:
Q. It states in complainants bill that there is about an acre
of coal under the twelve acre tract, how long would it take
you to mine that acre of coal t
A. Well, the way I mine it would take me around twelve
months I guess.
page 51 ~ Q. Have you ever had any other mines before
this?
A. Yes.
Q. How long did you operate them 1
A. About seven or eight months.
Q. Wlmt coal was thaU
A. Clintwood seam.
Q. How far from this coal?
A. About something like a half a mile.
Q. How much money did you receive for that mine?
A. $5,900 and some dollars.
Q. How long ago was thaU
A. That's been a little over a year ago.
Q. Do you own any mine equipment?
A. Now?
Q. Yes.
A. No nothing but a couple of cars and a little steel.
Q. They asked about your lease contract have you got it
with you?
A. Yes, sir.
Q. Will you :file it?
A. Yes.
The same is filed as exhibit lease.
Bv Mr. PhiHips: Counsel for complainants object to all
of the questions propounded with the exception of the introduction of the lease on the grounds that it is immaterial an~
irrelevant.
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Will Kelly.
CROSS EXAMINATION.

1

By Mr. Phillips:
.
Q. If you sold this mine for $5,900.00 which Mr. French
spoke about in examining you, why did you have to borrow
money to start this present operation V
A. I never said 1 had to borrow it.
.
page 52 ~ Q. Didn't you say yesterday that you had to
borrow some money from Bessie Kennedy and
maybe some from someone else Y
.A. I ~aid I did. I borrowed $50.00. How long do you think
that money would go.
Q. Was this other mine in operation also for G. Mark
French?
A. Yes, sir.
RE-DIRECT EXAMINATION.
By Mr. French:
Q. Did you have it under lease Y
A. Yes, sir.
Q. Did I have anything to do with the management orA. No, sir.
Q. Or handling the money in any w~y Y
A. No, sir.
·
RE-CROSS EXAMINATION.
By Mr. Phillips:
Q. Did Mr. French even refuse to put his hands on any
of the money or take any money whatsoever from this operation?
A. What operation?
Q. The old operation that you sold for $5,900.00T
· A. He got the royalties.
RE-DIRECT EXAMINATION.
By Mr. French:
Q. Did you sell any coal mine?
A. No I never sold any coal mine.
Q. 'Where'd you get your money?
A. I sold the coal.
Q. Who to?
A. To Greear 's dock over here. Most of it.

[:
l!\w,.,'
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Shirley Mullins.
And further this deponent sayeth not.
Signature waived by agreement .of counseL
page 53 }

Thence came

SHIRLEY MULLINS
another witness .of lawful age and being duly sworn deposes
:as follows :
DIRECT EXAMINATION.

Bv Mr. French:
·Q. Did you mine coal on the 97 acre tract!
A. Yes, sir.
Q. From 1947 up until when?
A. I didn't mine in 1947.
Q. When did you start mining?
A. I think it was some where around 1949, Pm not sure.
Q. And how long did you mine?
A. Well, I don't know exactly that. I mined around three
years I guess.
Q. How many to:ris of coal did you take out?
A. I don't know that. I don't know exactly how many tons
I did take out.
Q. Could you give the court any idea 7
A. Well, I don't know exactly but to guess I would say six
'Or seven thousand ton.
CROSS EXAMINATION.

Bv Mr. Phillips:
· ·Q. You mined after November, 1947, when the 12.59 acre
tract of land was sold to B. E. Dotsqn?
A. Yes, sir.
Q. And did you pay one penny of royalty to B. E. Dotson
for any coal that you mined on this Logan Mullins tract of
land?
A. No, sir.
Q. To whom did you pay the royalty?
A. I paid it to George Branham, Izora and Bertha.
Q. Izora Mullins and Bertha Branham T
})age 54 } A. Yes, sir.
·
Q. Did you ever know of B. E. Dotson claiming
that he owned the coal under the land which he purchased!
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Izora Mullins .

.A. No, sir.
Q. Did you have several discussions with him concerning
the coal f And one time did you discuss mining the coal under
that tract of land f
A. Yes, sir.
Q. Did you talk directly with B. E. Dotson 1
A. Yes, sir.
Q. During your negotiations with him did he at any time
ever claim anything other than the surface¥
A. No, sir.

RE-DIRECT EXAMINATION.
By Mr. French:
Q. If the coal under his land was any good why didn 1t you:
mine iU
·
A. Well, at that time why I didn't think there was much
coal over there on the point and Estes wanted land damage:
for using the bulldozer on his land.
Q. And what relation are you to John Gilmer Mullins!
A. He is my uncle.
And further this deponent sayeth not.,
Signature waived by agreement of counsel.

•
page 63

•

~

Depositions resumed this 3rd day of December,.
1954, at the law office of Hansel Fleming between
the hours of 3 :30 P. M. and 6 P. M., pursuant to the above
adjournment.
#

#

IZORA :MULLINS
another witness of lawful age and being duly sworn deposes
as follows:

DIRECT EXAMINATION.
By Mr. Phillins:
Q. Please state your name, age, and residence 1
A. Izora Mullins, age 57 and Clintwood, Virginia.
Q. Are you the wife of J olm Gilmer Mullins f
A. Yes, sir.
Q. I'll ask you if you purchased the coal-the one fourth
undivided interest in the Logan Mullins tract of coal con-
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lzora Jl,J ull-ins.

taining 89. acres from your husband, John Gilmer :Mullins Y
A. I did.
Q. Do you remember the year or the date that your purchased the coal from your husband, John Gilmer Mullins!
A. About 1940.
Q. After 1940 did you receive any royalties from the coal
being· mined on _this 89 acre tract 1
A. Yes.
Q. What portion of royalty did you receive after you
purchased the coal from your husband, John Gilmer l\iullins '?
A. One fourth.
Q. Did several different people mine coal on this tract of
land?
A. Mainly one.
Q. ,vho was that 1
page 64 ~ A. Grady Baker.
Q. And did you receive your one fourth share of
the royalty which he paid¥
A. I did.
Q. I believe in the year 1947 you sold a portion or that John
Gilmer Mullins sold a portion of the surface to Estes Dotson, is that correct'?
A. It is.
Q. I said Estes Dotson. I believe that deed was made to .
B. E. Dotson and Kenneth Dotson'f Is that .correcU
A. Yes.
Q. Prior to the making of the deed by J olm Gilmer l\Iullins
which you sig·ned I '11 ask if you signed any contracts to make
a deed 1
A. Yes, before the deed was made.
Q. ,vho prepared that deed l\:Irs. Mullins 1
A. I don't know who prepared it. He knows. (Pointing
toward John Gilmer Mullins).
Q. I will hand you a copy of a contract dated October 22,
1947 and marked as exhibit 6 of complainant's bill and will
ask you if your signature is on that contract?
A. Yes.
Q. That i~ the contract whic]1 you entered into prior to the
making of the deed?
A. Yes.
·Q. I '11 ask you whether or not in the contract sold him or
agreed to make a deed to the surface and the coal ·or either
or both?
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lzora
By l\fr. French:
best evidence.

1lfullins.

Objected to because the record is the

A. It certainly didn't include my deed for the
coal. It was mine I thought.
Q. Now when-I believe the contract that you
signed here excepted the coal, I '11 ask you w]Jether or not the
deed which you later signed to B. E. Dotson and Kenneth
Dotson excepted the coal 1
A. No.·
·Q. At the time this contract was signed which you referred
to a few minutes ago in your testimony, was it understood
between the parties as to whether or not the coal would be
bought or sold 1

page 65

~

By Mr. French: We object to any understanding as the
deed is the best evidence and contains the contract and all
prior negotiations thereto. As far as as this suit is concerned
it is just another suit to rescend to reform.
Q. Was it your understanding at tl1e time that you signed
the contract that the deed would be drawn in accordance with
the contract which you had signed and was under seal f
A. Yes, sir.

By M:r. French: Objected to as hearsay and immaterial.
Q. Do you know who prepared the deed which you signed
to B. E. Dotson and Kenneth Dotson f
A. No, I don't.
Q. At the time you signed the deed did you know that the
coal had not been excepted on the 12.5'9 acre tract f
A. Yes, I knew it was excepted.
Q. At the time you signed that did you know it f
A. I don't know tl1at I noticed it then either. I don't remember whether I noticed it or not but I didn't think I needed
it because I bad the coal.
·
Q. I don't believe you owned the surface which was being
conveyed to B. E. Dotson, did you f
A. No.
Q. After you sold tl1is or sig-ned this deed with
page 66 ~ your husband, .Tolm Gilmer Mullins, conveying the
surface to B. E. Dotson and Kenneth Dotson, I '11
ask you if any coal was mined on the 89 acre tract after that
was signed?
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lzora 'JJ.lullins.
A. Coal was mined but not perhaps on his part of the land

I don't know about that but I think there was some coal mined
'()11 a part of that tract. 0£ course he didn't purchase the whole
tract.·
Q. Did you receive any royalties from the coal after B. E.
Dotson purchased this 12.59 acre tract?
A. Let's see, he didn't purchase the whole tract. I don't
:think I received any off of bis land.
Q. Did you receive any royalties from any of the 89 acre
tract after yon sold to B. E. Dotson 1
A. Yes, I think so. Yes.
Q. Did yon ever have -any discussion with B. E. Dotson or
Kenneth Dotson after this deed was signed in regard to the
failure of the deed to except the coal J
A. No.
Q. Do you know whether or not B. E. Dotson knew that he
was not getting the coal on the 12.59 acre tract at the time the
deed was made f
A.. I don't know. He should have. My husband said he
told him.

By Mr. French: We object to what John Gilmer told her
:as hearsay evidence.
Q. Were you present wl1en your husband, John Gilmer
Mullins, and B. E. Dotson traded for the surface?
A. I was not present when they traded.
Q. Did your husband carry on most of the negotiations with
1vir. Dotson f
A. Yes.

page 67}

CROSS EXAl\HNATION.

By Mr. French:
Q. You never had any conversation with Kenneth Dotson_
in reirn rd to this trade?
A. No.
Q. You never had any conversation with B. E. Dotson in
t"eg-ard to the contract or sale or in regard to the deed to this
12.59 acre tract?
A. No.
Q. You don't know then w]mt he thought he was buying?
A. No, I don't know but I knew the coal was mine. I had
a deed for it.
Q. And you signed the deed 7
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A. Yes.
Q. And you read the ~eed before you signed iU
A. Yes.
I,
Q. And yon understoo that it conveyed-that there were
no exceptions f
A. Yes, I think so. I hink I lmew thaL I didn't think we
needed it. The coal was mine.
Q. This deed to the co 1 to you was not put on record until
the year 1954?
A. That's right.
Q. And this contract t at you speak of with Estes Dotson:
was never put ori record
·
A. No.
.
Q. And what did you ay for this coalf
A. $500.00 cash in ha .
Q. And so far as you now did Kenneth Dotson or B. E.
Dotson know that you ha purclrnscd the coal¥
A. I don't l now except my husband said that it
page 68 ~ was understoo that no coal was being included with
the land.
By Mr. French:
said as hearsay.

,ve

bject to anything that her husband

Q. And some time afte that tile re was a kick made. You
made a kick a bout the c al being conveyed.
A. Just recently I wr te Mrs. Dotson a le~ter is the only
word I ever said in it and explained it to her so that she would'.
understand the situatio ·
Q. That was afterA. That was just latel . Not long ago.
Q. That w·as after this dispute arose?
A. Yes. Notlling was aid prior to that.
Q. And hadn't tllere een a dispute about the coal and
Shirley Mullins wanted t mine it 1
A. I don't know.
Q. Didn't Shirley com to you and tell you tliafB. E. Dotson said he conldn 't min that coal under his land?
A. No.
Q. You don''t rememb r thaH
A. I don't. I don't re ember anything about that.
Q. Well, how come you to not put your deed on record 1
A. Well, I figured it w s all safe and I never figured there
would ever be a questio about it. I could have or would
l1ave but I thought the c al was mine. I had a deed and I
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just thought as long as I kept the deed that that was all I
needed.
Q. You didn't think it would be safer to have that deed on
record f
A. I thought it was safe as long as it was in my hands and
there would never be a question about it I thought.
Q. And so far as you know Estes and Kenneth never knew
anything about that deed f
page 69 ~ A. vVell, now I don't know except what my husband said, I had no conversation with them as I
said.
Q. The first time that you ever told any of them anything
about it was wl1en you wrote a letter after this dispute arose
to Estes Dotson's wife1
A. I wanted her to understand. I didn't know if she did
or not and I wanted her to understand the situation.
Q. That was in th~ fall of 1954¥
A. That's right.
Q. And now didn't you pay E. E. Kennedy for writing this
deed!
A. I might have. I don't remember.
Q. And didn't E. K Kennedy have a conversation with you
and ask you what you wanted in the deed t
A. No. The deed was made and I signed it. That was the
first time I saw it. Absolutely not. The trade was arranged
between them.
Q. Had you seen l\Ir. Kennedy before the deed was made?
A. No. Absolutely not.
Q. You never had laid eyes on him?
A. Never had. The trade was theirs altogether. I had
nothing to do with it whatever.
Q. But you did read the deed and knew what was in it?
A. Ycs, when I signed it I read it. That's the first time
that I ever saw it.
Q. And you knew what was in it?
A. Yes, I knew what was in it.

RE-DIRECT EXAMINATION.
By Mr. Phillips:
Q. And you knew that you already owned the coal under
another deed ·at t110 time thaf you read this deed?
page 70 ~- A. Certainly. That's why I thou g;ht I didn't need
it in that deed and I knew that Estes signed the
contract too.
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SS EXAMINATION.
Bv 1\fr. French :
·Q. Estes signed the ontract which said there was excepted
what had been hereto£ re sold and conveyed, well that didn't
except what the partie to the deed owned and signed, did iU
A. What parties do ,ou mean?
Q. What you and G lmer owned?
A. Why certainly it -xcepted my coal.
Q. Well, your deed asn 't on record t
A. Well, it was in m. hands.
Q. And Estes and enneth didn't know anything about
your deed?
.A. They should have The first thing he told him was that
he dicln 't own the coal
1

By Mr. French: We o ject to what he told as hearsay.
And further this de oneth sayeth not.
Signature waived by agreement of Counsel.
Thence came,
JOHN ILMER :MULLINS,
another witness of law I age and being duly sworn deposes
as follows:

By Mr. Phillips:
Q. Is your name Joh Gilmer Mullins?
A. Yes, sir.
Q. Are you the husband of Izora Mullins who has just testified?
A. ·Yes, sir.
Q. Did you receive from the estate of your
page 71 ~ father, Logan Mullins, a one fourth undivided interest in tbe coal on an 89 acre tract of land which
he owned at his death?
A. Yes, sir.
Q. Did you sell that coal after your father's death?
A. Yes, I sold it to my wife in 1940.
Q. After you sold it to your wife did yon still retain a title
or a deed to the surface or ownership to the surface Y
A. Yes, sir.
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Q. Did you later sell a portion of the surface to B. E. Dot:son and Kenneth Dotson 'F
A. Yes, sir.
Q. Before you made the deed or completed the trade for
the surface to B. E. Dotson I will ask you whether or not you
:entered into a contract with B. E. Dotson in regard to the
:sale of this landf
A. Yes, sir.
Q. I will hand you a copy of that contract marked exhibit
:6 of the complainant's bill and will ask you if that is your
:signature and if you executed that contract with B. E. Dotson Y
A. Yes, sir.
Q. ·who prepared that contract for you f
A. Alger Phipps.
Q. Did you have any discussion with B. E. Dotson and did
you do the negotating with B. E. Dotson for the sale of this
1andY
A. Yes, ·sir.
Q. Was anything mentioned about the coaH
A. Yes, sir. I explained it tot.hem who owned the coal and
,everything like that.
Q. Did you tell him who owned your interest in the coal Y
A. Yes, sir.
Q. Who did you tell l1im owned it Y
page 72} A. My wife. Izora Mullins.
Q. Was that before you made this contract and
before the deed was made 1
A. Yes, sir.
Q. Did B. E. Dotson clearly understand that he was only
trading for the surface Y
A. Yes, sir l1e did at the time because we talked it over
·several times and I'm satisfied he understood what he was
,doing.
Q. Now when the deed. was written do you know who prepared the deed or wrote 1t Y
A. Estil Kennedy for the land, the surface. Estes suggested that we g·et Estil to do the surveying. He was a friend
:of his and tliat is the reason that we made the contract be·cause we couldn't get him right at the time and he surveyed
:and made the deed later after we made the contract.
Q. v\'nere were you when you signed this deed which Estil
Kennedy prepared Y
·
A. At home.
·Q. Who notarized iU If you rememberT
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A. I don't remember. Let's see. I don't remember now
who it ,vas. Somebody that we brought over.
Q. Was B. E. Dotson present when you signed the deed or
do you know!
A. I don't remember. I don't believe he was.
Q. After you sold tlrn surface to B. E. Dotson and Kenneth
Dotson was any coal mined on the 89 acre tract of the Logan.
Mullins estate f
A. Yes, sir..
Q. Did yom~ wife receive any royalties after this deed was
made to Mr. Dotson f
A. Yes, sir.
page 73 ~
Q. Did Mr. Dotson, l\fr. B. E. Dotson or Kenneth
Dotson, either come to you and claim any royalties
for the coal which had been mined 1
A. Never have. Never did at no time.
Q. After the deed was made to the surface for the 12.591
acres tract of land, did you ever talk any more to B. E·. Dotson about the coaU
A. No, sir.
.
Q. Did he at any time ever exert any right of ownership
to the coal f
A. Not to me.
Q. After this trade had been made did you or your wife
some two or three years later enter into a contract with with
one or more people to have tbe coal mined under the Estes:
B. Dotson and Kenneth Dotson tract of land"?
A. V.l ell, the mining· was under the whole interest of all of
the land including that.
By Mr. Frenck: Objected to as the written contract is the
best evidence, as to its terms·.

Q. In all of your negotating with B. E. Dotson did vou at
any time ever tell I1im or intimate that, he was getting any
title to the coal under the surface which he was buyingf
By Mr. French: Objected to as leading.
.
A. No, sir.
Q. Did Mr. Dotson at any time during this negotating ever
make any statement to the effect that he thought he was getting the coal f
A. Not to me he didn't.
Q. Some time after this deed to the surface was made to
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B. E. Dotson and Kenneth Dotson I will ask you if B. E. Dotson came to you personally and asked you to inpage 74 ~ elude in your deed the coal and mining and mineral
rights!
A. No, sir.
Q. Did he talk to you any after you had made this deed to
the surface to him about the mining rights f
A. Well, one time two or three years after we traded he
mentioned to me one day if I wouldn't see G,eorge and get
a release of the mining rights and get the mining rights
released so that it wouldn't damage his land.
Q. And ever at that time two or three years later did he
·
make any claim that be owned the coal t
k.. Not that I know of.

By Mr. French: "\,Ve object as leading.

Q. Was it ever your intention while you were negotating
this trade to B. E. Dotson and Kenneth Dotson for the surface
to convey any interest which you or your wife had to any
coal that was under this surface 1
A. No, sir.
By Mr. French: Objected to as leading and the deed is
the best evidence of what the contract was, nnd it is a solemn
act under seal.

Q. Did B. E. Dotson clearly understand the terms of the
trade as you discussed them with him J
By Mr. French: Objected to as leading and immaterial as
the deed is the best evidence.
A. I'm satisfied he clid.

Bv Mr. French: I further object to what Im is satisfied
with.
CROSS EXAMINATION.

Bv l\f r. French :
·Q. 1V110 was present when yon told Este!=,; that he wasn't
going· to get the coal in this contract?
page 75 }· A. There wasn't anyone present, wl1en we traded.
'·
All of our dealings was just me and him.
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Q. And you never had any dealings with Kenneth T
A. No, sir.
Q. And the deed is to Kenneth 7
A. 1Vell, Estes later I think, it might have been after we
made the trade, I thought all of the time that him and his
wife was getting· it at the time we made it and then he mentioned that it would be all right to change that and make it
to Kenneth, and that's when he got it in Kenneth's name, instead, but I never had any understanding with Kenneth.
Q. Who was the one that paid Estil Kennedy for writing
the deed?
A. Well, I paid it but she give me her check or wrote a check
for it.
Q. She paid for making the survey?
A. I just didn't have the change that day and she just wrote
the check for me to pay him.
Q. Who drew the contract?
A. Alger Phipps.
Q. Did you tell Alger to except the coal¥
A. Certainly. Me and Estes and Alger was together at the
t-ime and Alger suggested that he make the contract and go
ahead with our trade and make the survey later:
Q. Was the contract drawed up just like you wanted it T
A. Well, I wouldn't say exactly the proper way of drawing
one up.
·
Q. Why didn't you say the coal excepted f
A. "\Vell, it said heretofore sold. He knew at the time, it
was sold.
page 76 ~ Q. If you hadn't excepted the coal why didn't
you just say straight out coal excepted f
A. Well, I didn't own the coal, at the time.
Q. Well, why didn't you say coal excepted and why did you
want to put all those words in?
A. Well, Phipps is the one that made that. I just told him
the facts about it and he made that himself. That's the proper way of making- it you know.
Q. But if you hadn't conveyed the coal away that would
have conveyed the coal to Estes wouldn't it?
I

· By Mr. Phillips: We object to that question as that is
a legal question and it is not in the power of this witness to
answer that.
Q. The contract was drawn up like you wanted it and you
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had it in such .a way if you hadn't conveyed it away he got
it? Isn't that right!
. A. You see what it says there. That's the proper way of
drawing one up. I thought the lawyer knew how.
Q. You knew the deed from you to your wife wasn't on
record, di.dn 't you f
A. 1Vell, I hadn't thought much about it but I knew it was
safe.
Q. You knew it wasn't on record didn't you?
A.. It w.asn't necessary.
Q. And you knew that either you or her owned the coal?
A. I told him explained it here to him at the time. He under-stood it at the time I'm satisfied.
Q. You said a minute ago though that there wasn't anybody present at the time that you told Estes that the coal
was excepted?
A. No there wasn't anybody present at the time
page 77 } we made the trade.
Q. Now you 're saying that Estes was present
with Alger Phipps?
A. Oh, that was when he suggested making the contract.
Q. Who had Alger Phipps draw this contract?
A. He happened to be there in the bank when me and Estes
went in there to see about Estes was to take over a deed of
trust I had there as part payment you know.
·Q. Where was tl1is contract drawn?
A. Up in his office. Alger Phipps.
Q. Who was present there then?
A. I don't remember.
Q. Was Kenneth up there 1
A. No.
Q. Was Estes up there?
A. Yeah, I think we went up there together.
Q. And you are positive that Estes was up there Y
A. I think we did. Vie was there in the bank together andQ. But you 're not positive that Estes was· present when
Alger drew the contract?
A. I believe be was now that I think about it because Alger
-says "We can fix that up in a few minutes·" and we went up
there and got it fixed.
Q. Alger. has two rooms. 'Which room was the contract
drawn in?
A. It was that one on the left of the stairway as you go
up.
.
Q. Well, both of them are on the left.
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A. About the center I think. I don't remember.
Q. You don't know which room the contract was drawn up
int
·
A. It was right at the left of the top of the stairway as yon
go up.
Q. And Estes and you was in the same room 7
page 78 ~ A. I think so yes.
Q. And you are positive that you discussed that
with Alger Phipps in his presence?
A. We done the discussing down in the bank before we
went up there and then we went up there andQ. That was you a~d Estes that did that Y
A. And Alger. .
Q. And Alger was down in the bank with you?
A. Yeah, he suggested that when we was down in the bank
at the time.
Q. Was Newt Hnglies there°!
A. Well, I don't know about that. He was back in the bank.
Q. And you don't know whether he heard anything or not r
A. I don't remember whether there was anybody else close.
Q. And you haven't asked Alger if he remembers anything
about this have you?
A. No, sir.
Q. And Shirley mined three or four years on this 89 acre
tract after you made the deed to Estes, did he t
A. Yes, sir.
Q. And he mined the Clintwood coal f
A. Yes, sir.
Q. Do you have any idea how many thousand tons he mined?
A. No, I don't know.
Q. Do you have any idea how mucI1 royalty your wife got ·
off of him?
A. Never kept any account of it myself. It wasn't my
business.
Q. And he never mined any under the 12.59 acre tract f
A. No. Grady Baker was mining under it.
Q. But that was before Estes bought itf
page 79 ~ A. Part of it.
Q. That was before Estes ever bought it? That
Gradv mined 1
A. ·Yes.
Q. And you never had any mining· clone under it ·after Estes
bong-ht iU
A. No..
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Q. You never heard of him objecting to Shirley mining!_
A. No, sir.
Q. And you say he came to you and wanted you to give
him the coal mining rights 1
A. He wanted me to release them. To have George to release them so it wouldn't damage the land.
Q. And he thoug·ht George had an undivided interest under
iU
A. Well, he was supposed to know because I told him before.
Q. George had an undivided interest i
A. He bought part of the interest-two of the boys and
his wife owned one and-Bertha Branham and George.
Q. And he asked you to see George and get G,eorge to release the mining rights t
A. Yes, sir.
Q. And he never asked you to see your wife and get her
to release iU
· A. Well, he meant all of them.
Q. But he never mentioned your wife's name¥
A. No.
Q. Just George's rights 1
A. (No answer).
Q. And you claim that George owns three·fourths of iU
A. Yes, sir. Him and Bertha together.
And further this deponeth sayeth not.
Signature waived by agreement of counsel.

•
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B. E. DOTSON,
witness of lawful age and being duly sworn by me deposes
as follows:

a

CROSS EXAMINATION.
By :M:r. Phillips:
Q. I believe you are the same B. E. Dotson who is one of the
defendants in this suit?
A.. Yes, sir.
Q. ·when did you receive a deed to the 12.59 acre tract of
land in question?
A. In 1947 I believe.
Q. Before you received that deed Mr. Dotson
page 102 ~ didn't you have a contract prepared before the
deed was drafted?
A. I don't remember whether it was before or not. It may
have been but it just said for all the coal that was sold and
conveyed but they never had sold none.
Q. You remember it saying that it contained all the coal
heretofore sold or conveyed away 7
A. Yes, sir. That's what it said. All that was conveyed
or sold but there never had been any sold. That I know of.
Q. At the hearing before Judge F. W. Smith when an injunction was awarded against you and Will Kelly and Kenneth
Dotson, didn't you state that you didn't sign any contract?
A. Not to deed anything away I didn't.
Q. And didn't you state that you didn't know anything
about a contract having been drawn up until I presented it
to you and asked you if that was your signature¥
A. vVell, that was where I took over the $500.00 at the bank.
Q. Well, you didn't answer my question, didn't you say
you didn't remember any contract until I presented this particular contract marked exhibit 6 of complainants bill and
signed by you?
..__A. I said I never signed anything to deed the coal back to
them.
Q. After I presented the contract with your signature on it
you did say·that that was signed by you?
A. That's my signature but that don't deed no coal back.
That just says what was. sold and conveyed away.
Q. But you did enter rnto that contract before the deed to
the 12.59 acre tract was made?
A. I don't know when it was made. Whether it was before
the deed or after.
Q. If the contract was dated on the 22nd day of October,
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1947, that was about three weeks before you received the deed,
wasn't iU
page 103 ~ A. I don't remember just what day it was but
it was in the fall. Both of them.
Q. Well, your deed-John Gilmer Mullins to Estes Dotson
was dated the 17th day of November, 1947, and that was some
time after October 22nd, 1947, the date of the contract, wasn't

it?

A. 1;yas the contract first or last f
Q. First.
A. I don't remember which was which. ·which was first.
Q. And if you signed the contract before the deed was
made that contract was supposed to have guided whoever
"
,drafted the deed, wasn't it Y
A. We had a contract drawed up for the-to show the
$500.00 that I took over at the bank. I never did sign nothing
to deed the coal back to him.
Q. You don't deny signing exhibit 6 which is the contract
in this case and which I will hand you with your signature on
itA. It looks like my signature all right.
Q. And you signed that before the deed was made and you
'intended that the deed be drawn in accordance with that contract, didn't you?
A. No, sir. I didn't know I was on there. All I thought
was I was taking over the $500.00 at the bank.
Q. In other words you are saying that you only thought
'that a portion of this was in the contract?
A. We talked it over with Alger out there and they went
up to draw it and when they got it drawed I didn't know they
bad put that in there butQ. But you did sign it and it was notarized by A. M. Phipps?
A. Yes that is my signature yes, but I just didn't read it
over. I didn't know that was on there. Of course there wasn't
no coal sold or conveyed away so it don't amount to nothing
any way.
Q

By Mr. French: If they continue to talk about
A. M. Phipps why don't they get him as a witness.
He is right here in town.
page 104 }

Q. Didn't A. M. Phipps draft this contract or notarize it?
A. I don't know.
·Q. Well, isn't that his signature on iU
A. I don't know his signature.
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Q. vVell, does it say A. M. Phipps¥
A. Yes, sir.
By Mr. b,rench: If it is under seal or admitted to record it
is proof itself. Otherwise the notary is right here in town
and if he knows anything about this they should bring him in ..
Q. You did the trading for this 12.59 acre tract with John
Gilmer Mullins, the husband of Izora Mullins?
A. Yes, sir.
Q. And he was acting on behalf of Izora Mullins?
A. It belonged ·to him and I just traded with him.
Q. The surface belonged to him?
A. It all belonged to him so far as I knowed.
Q. Well, he didn't tell you that he was selling you the coar
did he?
A. I told him I wouldn't have· it if he excepted it and he
didn't except it.
Q. ·where did you tell him that?
A. rhat was when we was talking about trading.
Q. vVell, why if you owned the coal and you thought you
did own the coal after your deed of November, 1947, from
,John
Gilmer Mullins, didn't you f
6
A.·Wbat?
Q. You thought you did own the coal f
A. Yes, sir.
page 105 ~
Q. If you thougbt you did own the coal why did
you enter into a contract with Fred Damron and
tT. D. Nicewonder, Jr. for stripping rights only and knowing
by that contract that you would not receive one cent royalty
for the coal mined under you, 12.59 acre tract of landf
A. I was getting twenty-five cents a ton for all the coal
that was mined and then they was going to make a road round
through there and that would put the road two-thirds of the
way to my house.
Q. Did you grant in that contract the right to mine your
coal-coal which you owned-or did you grant them stripping
rightsf
A.. I let them have stripping rights.
Q. vVhy didn't you or why did you permit these parties to
enter into contracts to pay George Branham, Bertha Branham and Izora Mullins the royalty on the coal if you owned it Y
A. There wasn't supposed to be anybody in it but me and
George that I knowed of.
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Q. Did you expect to get twenty-five cents a ton on each ton
of coal mined on this tract of land f
'
A. That was plum, on around through there was my understanding about it, and for a road leading· out of Power House
Hollow where it come out on a level.
Q. Did you expect it on the 89 acre tract of Logan Mullins T
A. Just that strip through there is all.
Q. You mean you expected the coal under your 12.59 acre
tract or all of the land?
A. Just what could be stripped around to my house from
the mine. I own a little on each end and I think the other belongs to Trigg.
Q. Did you expect any coal on any land except
page 106 ~ the 12.59 acre tract 1
1\... Yeah. I expected what was stripped plum
through there. Twenty-five cents a ton for- every ton that
was took out.
Q. You expected twenty-five cents a ton for the coal that
was located on other tracts of land that you didn't own?
A. ( N-o answer)
Q. Vv ell, did Grady Baker or any of the other people that
mined over there pay you any royalty?
A. They mined o-ver there before I bought it.
Q. Did anyone mine after you bought it 1
A. Not on that no.
Q. "\Vell, if you expected one fourth of the coal on all of
the tract of land why did you permit these various people to
mine over there and pay Izora Mullins, George Branham and
Bertha Branham royaltyf
A. Didn't nobody mine over there after I bought it.
Q. Someone mined on the 89 acre tract didn't they1
A. Back on this end where I bought but that was excepted.
Q. You didn't think that you got the coal on all of the lancl
did yon ·f
A: "Why no. When I traded with George he was to give me
half and ·half. He was to give me twenty-five cents on ea<'r.
ton.
Q. On each ton where?
A. From what they stripped.
Q. From what they stripped from what tract of land!
A. "\Vell, they start with my land and come through there.
My land and Trigg Mullins.
Q. vV ell, were you to get a portion of the royalty to be
paid for the coal on Trig·g Mullins land 7
A. That was my understanding that I was to get twenty-
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five cents for .every ton of coal.that was stripped.
Q. On Trig·g Mullins land?
A. And mine too.
Q. And on George Branham 's land?
A. George didn't have none. The land belonged to me and
Trigg.
Q. Will you please tell the court just what you are claiming
in the way of coal and how much you claim you own¥
.A. I own the land. 12.59 acres.
Q. Howmuch7
A. What Gilmer had left up in there except what was right
in front of his house.
Q. And that's all you own?
.A. No I own on this other end here on two more tracts.
Q. That's all you own what you purchased from Jo!hn
Gilmer Mullins?
A. .Yeah. I own that flat up there where I live. I bought
that off of George and Bertha and Vernie.
Q. Will you please tell the court what interest you claim
in the coal that is located on the 89 acre Logan Mullins tract
of land?
A. I claim on the 12.59.
Q. What do you claim and how much <lo you claim on that
12.59 acre tract?
A. I claim what is on it.
Q. In other words you claim all of it?
A. All of it, under that tract.
Q. Was this coal. ever divided?
.A. I don't know nothing about that.
Q. By what reason do you claim all of the coal and under
what deed?
.A. vV ell, I bought it and they didn't except no coal and
these other two tracts it was excepted.
page 108 ~ Q.
ell, didn't you know that George Branham owned one half of the coal and Bertha Branham one four th of the coal Y
.
A. I didn't know nothing about it, how they owned it. When
I bought that off of Gilmer I thought that was his part.
Q. And you thought you owned all of the. coal on all the
land that vou bought Y
A. On that 12 acre tract I did.
Q. On the 12 acre tract?
A. Yes.
Q. And when you leased it to vVill Kelly you leased him all
the coal under the 12.59 acre tract of land 1
_

page 107

~
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A. Yes.
Q. Aud George Branham and Bertha Branham and Izora
J\follins were not to receive one penny from any coal mined
under your 12.59 acre tract?
A. No, sir.
Q. And under the deed from John Gilmer Mullins to you
you claim all of the coal?
A. Yes because they didnJt except none.
Q. If they didn't own it they didn't have to except it did
they?
A. They owned it I reckon. It was never sold that I know
,of.
.Q. Didn't Jolm Gilmer Mullins tell you that he had sold the
•coal to his wife?
A. No, sir, he didn't. I told him I wouldn't have the land
if I couldn't get the mining rights and the coal.
Q. When did you first claim that you owned this coal under
this 12 acre tract of land f
A. I've claimed it all the time since I bought it. Shirley
•come by and said he was going over there and start mining and
I told him he'd not and he didn't go.
page 109 } Q. Didn't you go to John Gilmer Mullins and
ask him to see the heirs of Logan Mullins-that is,
rGeorge Branham and Bertha Branham and Izora Mullins, and
·see if they wouldn't release the mining rights under your 12
:acre tract of land?
A. No. He come to me and told me that George and Bertha
was mad ·about it and he asked me to deed it back to them
but I wouldn't do it. I told him no that I told him I wouldn't
have it if he did except it when I bought it. It's nothing but
:a rabbit field up there half of it. ·what would a fellow want
to pay $175.00 an acre to raise rabbits?
Q. Well, you don't buy cpal for $175.00 an acre in Dicken·son County especially the Clintwood seam do you?
A. We don't know how much coal there are there. There
may not be a quarter of an acre. May not be none.
Q. In 1947 we were in the midst of a coal boom in Dicken·son County, weren't we?
A. It had all been mined though before I bought it. Yeah
it was a pretty g·ood price I think.
Q. Could you buy any coal in 1947 for $175.00 an acre or
even today do you lmow of 'any coal that you can buy for
-that price?
A. I never have tried to buy any.
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Q. Didn't you pay $135.00 an acre instead of $175.00 an
acre?
A. I think it was, yes.
Q. Then you got your Olin twood seam of coal plus the surface according to your contention for $135.00 an acre?
A. Yes.
Q. And what kind of a seam of coal is the Clintwood seamf
A. ·well, I don't know. It runs up here I think four and
a half to five and a half feet. I've never been in it.
Q. And it's pretty clean coal isn't it f
page 110 } A. Supposed to be clean yeah.
Q. And it is very valuable!
A. Yes.
Q.· And the Clintwood seam is the seam most mined in this
section of the county, is that not righU
·
A. I don't know nothing about what they are mining.
Q. And what they are mining at Lick Fork and Meade Fork,,
isn't that correct?
A. I don't know whether they are or not. I suppose they
are though.
Q. Did you ever ask John Gilmer Muilins to see if George
Branham and Bertha Branham and Izora Mullins would release the mining rights on this property!
A. No, sir.
Q. You never asked him that¥
A. Not that I know of.
Q. Did you enter into a contract with Fred Damron in regard to the mining of the coal on your 12.59 acre tract of land r
A. I had a contract with him for stripping through thereyeah.
Q. J\nd that was in the year 19501
A. I don't remember what year it was.
Q. And at the same time didn't Fred Damron also have a
contract with Trigg Mullins?
A. I don't know whether he did or not. Me and him and
George is all I ever talked to.
Q. And the contract that you had with Fred Damron was
solely for stripping rights 7
A. Yeah stripping was all.
Q. And you didn't have any contract with Fred
pag·e 111 ~ to pay you so much a ton royalty for your coal?
A. He was to pay twenty-five cents a to~ for
all the coal he put out.
Q. Put out from where 1
,(
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A. From what he stripped out of there. They dug down on
both mine and Trigg's hunting for the coal.
Q. And each ton of coaltbat he brought out from your tract
of land he was to pay you stripping rights?
A. He was to pay me twenty-five cents a ton and then he was
to pay George twenty-five cents.
Q. That was for damage to the surface l
A. "\Ve was getting twenty-five cents a ton apiece. "\Ve was
getting fifty cents a ton for the coal.
Q. And George Branham and the heirs of Logan l\Iullins
were getting paid twenty-five cents a ton for the coal f
A. I was getting twenty-five and him twenty-five. I just
thought it was his. He was the only one that was in the contract or he was the only one I ever talked to.
Q. I believe both Fred Damron and J. D. Nicewonder, .Jr.
entered into a contract with the heirs of Logan Mullins for
the right to mine this coal on the Logan :Mullins tract of land.
didn't thev?
A. No £hey didn't have no right to mine that I knowed oi.
Just stripping.
(1. If George Branham and Bertha Branham and Izora
Mullins were to get so much per ton royalty wasn't the
amount paid to you solely for stripping rights and the damage to the surface?
A. V~l e was just to get twenty-five cents a ton apiece for
them to. strip.
Q. And I don't believe they stripped any coal on your property f
A. No.
page 112 ~ Q. Didn't you have an agreement with Freel
Damron that was for the stripping rights and he
was to pay you twenty or twenty-five cents a ton and then be
was also to grade off several house sites on your property¥
A. He wa8 to level it up as he stripped it there so that we
could build on it. All of ns. That would have made building
lots if he had leveled it off. Of course if he had just piled it
up you couldn't do nothing.
Q. Isn't it customary for parties engaged in stripping coal
to pay so much-twenty-five cents a ton ro}ralty on the coal
to the owner of tbe coal and then to pay so much per ton for
stripping rights?
By Mr. French: ·we object as immaterial as to what 1s
customary. The question is what was done in this case.
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Q. Isn't it customary that the owner of the coal is to receive usually twenty-five cents a ton royalty and the owner of
the surface is to receive so much per ton damage Y
A. I told you that we was to get twenty-five cents a ton
apiece for what they stripped.
Q. That would make a total of fifty cents a ton Y
A. That's right.
Q. And if he was paying fifty cents a ton be was paying
George Branham, Bertha Branham and Izora Mullins for the
coal and you for the stripping¥
A. I don't know how be done that. That was just the way
we traded to go fifty fifty on it.
Q. If you owned the coal and the surface both then you
would have received twenty-five cents a ton for the coal and
twenty-five cents for the stripping rights making fifty cents a
ton to you, isn't that correct 1
A. ·what I was thinking though was I would get
page 113 ~ more out of it to go plum through on that. They
had as much or more than I did. It would have
paid me more than it would to get half on mine and half of
theirs it would have been as much as to get all on mine.
Q. At the time this mining was done twenty-five cents was
the usual royalty to be paid to the owner of the coal, isn't
that correct?
A. I don't know what they paid but they was giving us
fifty.
.
Q. They were giving you twenty-five for stripping rights
and they were giving the owners of the coal twenty-five for
the coal, isn't that correcU
A. We was to get twenty-five cents a ton for the coal put out
each one of us.
Q. That meant that you only got twenty-five cents a ton for
each ton of coal mined Y
A. Each ton of coal mined.
Q. And that George Branham and the owners of the coal
got twenty-five cents a ton Y
A. Yes.
Q. And if you had owned both of them you would have
gotten fifty cents a ton 7
~ A. I'd a got fifty cents a ton out of all of it up through there.
RE-DIRECT EXAMINATION.
By Mr. French:
Q. Now they have tried to make you say who was to get the
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B. E. Dotson.
other twenty-five cents, who was to get the other twenty-five
cCents?
A. George.
Q. ·what was Trigg to get f
A. I don't know nothing about Trigg. George is the only
one that I ever went to see.
page 114 ~ Q. Now did yoit contract cover the coal under
the land owned by Trigg Mullins?
A. I g·ot twenty-five cents a ton plu1n through there.
Q. Were you to get twenty-five cents a ton for every ton
that they stripped off of Trigg Mullins land Y
A. Yes and mine too.
Q._ And Trigg Mullins land bad nothing to do with your
twelve acre tract?
A. No, sir.
Q. And who had the most coal-under your tract or under
the Trigg tract 7
A. vVell, I don't know about that.
Q. Did they ever strip any coal?
A. No they didn't strip none. They come up there and dug
down-Nicewonder and Damron both. Nicewonder started
:at about the line between me and Trigg· and Nicewonder dug
({}own on this old mine back here on Trigg over this side.
Q. Do you know how much Bertha Branham or Gilmer was
to gett
A. No, I don't know nothing about it. I never talked to
nobody about it except George. George is the only one I ever
:seen about it. When we drawed up the contract and all.
Q. Did George sign your contract with Fred Damr-0n Y
A. Yes.
Q. Did he sign your contract with Gilmer 7
By Mr. Phillips: We object to what was signed on that
-contract as produced in evidence. It being the best .evidence.
We further object to any questioning in regard to the contract since the defendant, B. E. Dotson, has in his possession
-the contract which would clarify the whole matter if he would
· produce it.
Q. Have you found your contract?
A. I never hunted for it. I never went up there after it.
There is Damron 's and mine and then there is
])age 115 ~ one with Nicewonder too.
Q. Do you own any property 7
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B. E. Dotson.
A. Yes, sir.
Q. "\Vha t property do you own?
A. I own that flat where I bought off of the l\follins heirs...
I believe it calls for five acres more or less or maybe six I ·
don't know.
Q. Has it go any improvements on iU
A. Yeah I've got a house on it.
Q. vVhat kind of a house?
A. Brick house.
Q. "\¥ell, what is it reasonably worth'
A. .About $12,000.00 or $13,000.00 I guess.
Q. Do you own any other property 1
A. Yes I own another strip around there that I bought off of
Paddlefoot off of the same tract. About two or three acres:
of it, and then I own that 12.59 acres over there.
Q. "\Vell, how much is that land worth?
A. And then I own a house and lot in Grundy.
Q. V{ ell, how much is your house and lot in Grundy worth T
A. I guess about $5,000.00 or $6,000.00.
Q. What is your occupation 1
A. I am a contractor. Build houses.

RE-CROSS EXAMINATION.
By Mr. Phillips:
Q. I believe after Fred Damron failed to go through with
the contract for stripping coal on this 12.59 acre tract of land
that you went to him and ask him for the contract back?
.A. Yes, sir.
Q. And yon got the contract back from him?
page 116 ~
A. Yes.
Q. And you have the contract in your possession 1
A. Yes.
Q. "\Vill you introduce that contract as a part of your evidence!
A. I've got it up at the house.
Q. ,vm you introduce that contract as a part of your evidence in this case °l
A. Ycs if it's necessary I will.
Q. If the court requires or requests that it he produced
will vou produce it 1
A.· If I can find it. It is up there some place.
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Estes Dotson.
RE-DIRECT EXAMINATION.
By Mr. French:
Q. ,,Then have you seen this contract t
A. Oh I haven't seen it since I put it away. Since I first
got it.
Q. Are you sure that you c~n find it?
A. I don't know I ain't tried. I don't know whether I can
or not.
RE-CROSS EXAMINATION.
By Mr. Phillips:
Q. Did Shirley Mullins mine on the 89 acre Logan Mullins
tract after November, 1947, when you -purchased your land
from John Gilmer Mullins?
A. He mined on this end of it.
Q. Did he pay you any royalty on the coal f
A. He paid me $75.00 for opening it up.
Q. Did he pay you any royalty such as so much per ton?
A. That wasn't under mine. It was back on this other
where the coal was excepted on that.
page 117 ~ Q. He only paid you $75.00 for some surface
rights?
A. Just to open up on with a bulldozer and a big truck.
Q. And you didn't claim any coal under that tract of land f
A. It bad been excepted in the deed for that.
Q. But that was on the 89 acre tract a part of the Logan
Mullins estate 1
A. Yes it's a part of the Logan Mullins estate.
And further this deponent sayeth not.
Signature waived by agreement of counsel.
ESTES DOTSON
RECALLED.
By Mr. Phillips:
Q. What relation are you to Estil Kennedy. the man who
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Estes Dotson.
made the survey and the deed to the 12.59 acre tract of land in
question?
A. He is my uncle.
And further this deponent sayeth not.
Signature waived.
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page 121 ~

Received and filed, this the 14th day of December, 1954.

C. P. MULLINS, Clerk.
PETITION.

.

George Branham complaining of the said B. E. Dotson,
Will Kelly and their agents and employees, says that he is
plaintiff in the aforesaid case, and that on the 10th day of
November, 1954, he caused to be filed in the Clerk's office of
the Circuit Court of Dickenson County, ,Virginia, a bill praying for an injunction against B. E. Dotson, Kenneth Dotson
and ""\Vill Kelly, restraining and inhibiting said defendants
from mining coal under a 12.59 acre tract of surface owned
bv B. E. Dotson and Kenneth Dotson, the coal under said tract
b~ing the property of the plaintiffs' in this case and for other
relief for the cause therein set forth; and that upon his motion
an injunction was duly issued by said Court on the 12th day
of November, 1954, enjoining and inhibiting the said defendants, their agents or employees from mining coal on said
premises until December 6, 1954' or further order of the Court,
but before making application for said injunction he caused
notice to be served upon B. E. Dotson, Kenneth Dotson and
Will Kelly, defendants herei~, that he would on Friday, the
12th day of November, 1954 at 10:00 o'clock of that day apply
to the Judge of the Circuit Court for an injunction, which
notice was duly served upon the said defendants on the 10th
daJr of November, 1954.
Petitioner f)lrther shows that the defendant, Will Kelly,
admitted in his depositions that on the 26th, 27th and 29th of
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November, 1954, and after the injunction had been
page 122 } awarded the Complainants' in this cause and after
the bond had been given and prior to December 6,
1954, the said ·wm Kelly went into the same mine opening
.and under the surface of the 12.59 acre tract in question and
resumed-his mining operations, using the same tipple, the same
.air course, the .same mine opening and the same track notwithstanding the restraining order and has continued operating with a small force of men thereby depriving said Complainants' of their property and constitutional rights, in con.tempt of said injunction and also against the peace and digui ty of the Commonwealth.
Therefore he prays that the said Will Kelly, his agents and
iemployees will be held to answer the said contempt and that
. justice may be done in the premises.
GEORGE vV. BRANHAM.

:State of Virginia
County of Dickenson, to-wit~
George W. Branham, one of the Complainants' named in
'the foregoing petition, being duly sworn, says that the facts
:and allegations therein contained are true, except so far as
they are therein stated to be upon information, and that so
far as they are therein stated to be upon information he believes them to be true.
GEORGE W. BRANHAM.

Taken, sworn to and subscribed before me, Nina S. Thoma·son, a Notary Public of and for the County and State afore:said.
Given under my liand this 14th day of December, 1954.
My commission expires F·ebruary 2, 1957.

NINA S. THOMASON,
Notary Public.
-page 123 }

I, Glyn R. Phillips, Counsel for Complainants',
do certify that a copy of the foregoing petition
was this 14th day of December, 1954, delivered to G. Mark
French, Counsel for defendants.
1
GLYN R. PHILLIPS.
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page 124 ~

•

•

NOTES OF THE COURT.
'rhe court is or the opinion that the defendant B. E. Dotsol]
does not own more than an undivided one-fourth interest
in the coal underlying the 12.59 acres of land involved in this
suit, and there being 110 evidence to show that the mining
of the coal on this tract by the defendants is from a mine
which had previously operated for the benefit of all the
owners from which .there might be a presumption that it is
being operated for the benefit of all the owners, and the contrary clearly appearing from the lease from B. E. Dotson
and Kenneth Dotson to Will Kelly and also from the answer
of the defendants, such answer claiming that B. E. Dotson and
Kenneth Dotson are the owners of all of said coal and assertting his right to have it mined exclusively for the benefit of the·
defendants to the exclusion of the rig·hts of the other joint
tenants, the court is further of the opinion that such miningby the defendants constitutes waste which is distructive of tllC'
substance of the estates of the complainants, George Branham
and Bertha M. Branham, since it is apparent from the evidence,
that the coal is the chief value of the land and their estate
therein, and that said complainants are entitled to an injunction, restraining the defendants, from the further mining and
removal of the coal underlying said 12.59 acres of land and
from tbe use of same for said purposes without the consent of
said George Branham and Bertha 1\L Branham, tl1eir successors or assigns, the other co-owners of said coal. Am. ,Jur.
Vol. 14 page 98 Cotcnancy Sec. 29; .Alderson v. Horse Creek
(Joal land Co., 94 S. E. 716, 81 ·w. Va. 411; .Anderson v. Har·vey's .Heirs. 10 Grat (51 Va.) 386; Morison v. American:
As.c,'n. 65 S. E. 469, 110 Va. 91.
A joint tenant may transfer his undivided share in the
land but he has no right to convey by metes and bounds any
more than his undivided interest in any part of the land. Va.
Coal & Iron Co. v. Hylton, 115 Va. 418, 79 S. E. 337, Ann. Oas.
1915A, 741.
page 125 ~ The court is furtlrnr of the opinion tllat the
complainants, George Branham and Bertha l\L
Branham, are entitled to an accounting to them by the defendant, B. E. Dotson, and Kenneth Dotson for said complainant'~
portion of tlrn value of the coal which has been mined from said
12.59 acres by defendants.
The court is further of the opinion that the complainant,
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Izora Mullins, has not stated a good cause for relief in the
bill as to her claim to said coal because the allegations in the
bill of complainant are not sufficient to entitle her to the
relief sought in her behalf, and the defendauts' demurrer as
to her is sustained.
Counsel will prepare decree promptly and submit for my
signature.
Dec. 24, 1954.

F. W. SMITH, Judge.
page 126 ~
*

*
DECREE.

This cause came on this day upon the complainants' bill
:filed in the office of the clerk of this court on the 10th day of
November, 1954, with the exhibits therein mentioned; upon the
demurrer of the defendant, ·wm Kelly, filed herein on the
12th day of November, 1954; upon the answer of the defendnnt, ·wm Kelly, filed herein on the 12th clay of November,
1954; upon the demurrer and answer of the defendants, B. E.
Doh:on and Kenneth Dotson filed herein on the 20th day of
November, 1954; upon the decree entered herein on the 12th
day of November, 1954; upon the depositions for the complflinants taken on the 3rd day of December, 1954, and on the
9th day of December, 1954, certified and filed herein on the
10th day of December, 1954; upon the depositions for the
defendants taken on the 4th day of December, 1954, and the
30th day of November, 1954, and filed herein respectively on
the 30th clay of November, 1954;, and the 7th day of December,
1954; upon the petition of G.eorge Branham filed herein on the
14th day of December, 1954; and the cause having matured for
hearing was on the 23rd clay of December, 1'954, submitted to
the court for decision after having been argued by counsel.
Upon consideration ,vhereof, the court having on the 24th
day of December, 1954, rendered its decision, pursuant to its
written notes signed and filed herein on that date by the judge
thereof, nnd a copy of said notes having· been on the same
day mailed to counsel representing the respective parties in
this cause, the court is of the opinion that the complainant,
George ·w. Branham, is the owner in fee simple of an undivided one-half interest in the 12.59 acres of land· involved in
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this suit, being the 12.59 acres of land in Dickenson County,
Virginia, described. by metes and bounds in that certain deed
bearing date the 17th day of November, 1947, from tT ohn
Gilmer Mullins and Izora Mullins to B. Estice Dotson and
Kenneth Dotson, which is of record in the Clerk's Office of
Dickenson County, Virginia, in Deed Book ~umpage 127 ~ her 107 page 440; that the complainant, Bertha
M. Branham, is the owner in fee simple of an undivided one-fourth interest in said 12.59 acres; that the said
,John Gilmer Mullins and Izora Mullins at the time of the
said conveyance to saiq. B. Estice Dotson and Kenneth Dotson
by said deed of November 17th, 1947, gwned only an undivided one-fourth interest in the land conveyed thereby and
the said B. Estice Dotson and Kenneth Dotson, who are defendants in this suit, acquired thereby only the undivided onefourth interest so owned by said John Gilmer Mullins and
lzora Mullins in said 12.59 acres, their interest being the undivided interest in fee simple acquired by J olm Gilmer Mullins as one of the four children and heirs at law of L. S.
nf.ullins, deceased, and it is so adjudged, ordered and decreed.
It further appearing that the defendants, B. Estice Dotson
and Kenneth Dotson are claiming the ownership in them of all
the coal on and underlying said 12.59 acres of land and the
right in them to mine and remove tl1e same in disregard of the
rigllts of said other joint tenants by reason of said deed of
November 17, 1947, to them from ,John Gilmer Mullins and
Tzora Mullins; that defendants, B. Estice Dotson, Kenneth
Dotson, and ·wm Kelly have mined and removed a part of said
coal and will continue to mine said coal under their .said claim
of ownership of all of said coal in disregard of the rights of
the complainants, G.eorge W. Branham and Bertlla M. Branham. and exclusivelv for tl1e benefit of the defendants unless
restrained; that said mining and removing of said coal is not
from any mine which has beei:i operated prior to the mining
hy tl1e defendants as aforesaid; that such mining and removal
of said coal by the defendants is destructive of tl1e substance
of the estates of the complainants, George W. Branham and
Bertha M. Branham in said land, and t1rnt the defendant,
,vm Kelly, has no right to mine and remove said coal other
than under a lease from said B. Est.ice Dotson and Kenneth
Dotson; it is therefore, further adjudged, ordered and decreed
that the defendants, B. Estice Dotson, Kenneth Dotson and
Will Kelly~ their servants, agents and assigns, be, and they
]1erehy are enjoined and restrained from so mining and removing said coal on and underlying said 12.59 acres of land
and from using said land for s~id purposes or any pa rt thereof
without the consent of tl1e said other co-owenrs, George W.
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Branham and Bertha M. Branham, their suepage 128 } cessors or assigns, so long as such interests in said
coal remain undivided.
The court being further of the opinion that the complain.ants, George W. Branham and Bertha M. Branham, are entitled to an accounting to them by the defendants, B. Estice
Dotson and Kenneth Dotson, for three-fourths of the value of
:any coal which has been removed from said 12.59 acres by said
<lefendants, it is further adjudged, ordered and decreed that
Robert T. vYinston, attorney at law of Norton, Virginia, be and
he hereby is appointed a special commissioner of this court,
who shall take and state said account and report his findings
to this court. Before proceeding to act under this decree said
commissioner shall give notice of the time and place of his
·sittings to the parties interested in said accounting with opportunity being given such parties to be heard and to present
evidence before said commissioner in their behalf.
The court is further of the opinion that the complainants'
:bill, when the exhibits there·with are considered, is not sufficient
to entitle the complainant, Izora Mullins, to any relief as to
ber claim to said coal on said 12.59 acres, it is adjudged,
-ordered and decreed that defendants demurrers to said bill be
:and the same hereby are sustained as to any relief sought by
.said Izora Mullins and the bill as to her is hereby dismissed.
rrhe defendants, by counsel, except to all rulings of the court
which are unfavorable to them or any one of them, and except for failure of the court to decree partition of the 89 acres
•t•f which said 12.59 acres is a part, but the court finds that the
,only papers pertaining to pleadings are those mentioned in the
1irst paragi·aph of this decree, and the court finds that no such
:affirmative relief is asked for by the defendants, and the court
is of the opinion that all necessary matters properly before
-the court are herein decided, and it is so adjudged, ·ordered
~nd decreed, except as to matters pertaining to :accounting
.herein directed.
Enter this decree
'This Dec. 29., 19-54.

F. W. SMITH, Judge.
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PETITION FOR REHEARING AND CROSS BILL.
To the Hon. Circuit Court of Dickenson County Virginia:
Your petitioners ·wm Kelly, B. E. Dotson and Keneth Dotson will most respectively represent unto your Honor:
(1) That on the 29 day of December 1954 a decree final,.
in many respects was entered in the above styled Chancery
Cause now pending in the Circuit Court of Dickenson County
Virginia without being shown to Counsel for petitioners and'.
without being initia]c<l by said counsel. That a decree had.
been presented to counsel for petitioners not resembling the
one entered and counsel for petitioner and for above named
defendants had gone specially to Grundy Virginia to be heard
on same on Dec. 28th, 1954 and counsel for petitioners hacl
specifically rcfmted to initial same and had informed counsel
for complainants above set out that he wanted to be heard
before anv decree was entered in this case. That the cort was·.
in Tazewell County and counsel could not be heard on said day.
That Counsel for the above named Complainants were out of
town and the county from said Dec. 28th, until January, 5th
1955 and no opportunity was afforded counsel for petitioners
to be heard on the proposed or any decree to be entered in thesaid cause.
( 2) That the said decree so entered by the · court was:
erroneous in the following particulars:
(a) Tliat it decree ownership of the surface of 3/4 of the·
12.59 acre traQt of land conveyed by J. G. Mullins ct al. to
B. E. Dotson and Kennetll Dotson to be in G.eorge "\V. Branham and Bertha Branham. That the bill never alleged this
and no claim to the surface of said land was ever made by the
said Georg·e W. Branham or Bertha Branham and that. the
said George ·w. Branham or Bertlia Branham never claimed
•any interest in said· surface. In fact said surface belongs to
said Petitioners, B. E. Dotson and Kenneth Dotson and since
their deed has never been claimed by any other
page 130 ~ person and is a plain error apparent on £he face
of tl1e record. Tlmt said surface is not now
claimed by the said George W. Branham or Bertha Branliam.
That chain of title to said surface will be furnished the court
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which goes through Trig Mullins and J. G. Mullins back to the
common source Logan Mullins. lf requested.
(2) That the court errored, which is also apparent on the
face of the record, in holding that as the court said in his
uotes:

'' There being no evidence to show that the mining of the coal
on this tract bv the defendants is from a mine which hacl
previously ope1:ated for the benefit of all the owners from
which there might be a presumption that it is being operated
for the benefit of all the owners" • ~ "'
The court is directed to the bill of complainants where it is
stated that all the coal had been mined under the 12.59 acre
tract except one acre. First evidence B. E. Dotson, where he
stated that there would be 4 or 5 acres Clintwood Coal on the
12.59 acre tract if all of it had not been mined except about l
acre. Izora :Mullins stated (Depositions Page 9) that she
received lier part of the royalty when Grady Baker mined the
eoal on the 12.59 acre tract of land. Izora also says on page
11 Depositiorn~ that coal was mined on the 89 acre tract under
her authority after she made the deed to the 12.59 acre tract
to the Dotsons. Page 17 J. G. :Mullins says ·wife received
royalty for coal mined on 89 acre tract after deed made tc..
B. E. Dotson (Estes). Shirley l\fullins, a nephew of ,J. G.
.Mullins a11Cl Bertha Branham Page 23, says he mined 7,000
or 8.000 tons coal on 89 acre tract after deed made to B. E.
Dotson. Pag·e 23 it is proved Grady Baker mined under tbc
12.59 acre tract of land. The evidence sho,Ys plainlv that this
opening made by Kelly was. only a new opening ·to a mine
which bad been opened and operated under authority of all tho
owners of same and on the 12 acre tract before the 1947 deed
to B. E. Dotson et al. And under the authorities cited that
B. E. Dotson had a rig-lit to mine same throug·h old openings
or throup;h new openings. See Gravhmn et als.
page 131 ~ v. Pierce 19 Grat. 38 where a new opening was
made and the court refused to enjoin. We here
sfate in our opinion the Virgfoia law is that where ever the
coal bas been mined for the joint account by prior owners then
the owner of an undiviclecl interest can min<' from either an
01':l mine or a new opening as was done in this case.
We here alleg;e that all the coal tlrnt it was practical to g·et
off this land had been removed hv Graclv Baker under lease
from all the party complainants" in this case and that this
,vas done before B. E. Dotson purclmsed the 12.59 acre tract
and that after he so purchased the 12.59 acre tract that Shirley
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Mullins N~phew of the complainants mined all the scraps on
the 89 acre tract under the authority of the complainants
except the one acre remaining coal under the 12.89. acre Dotson tract. That this acre was not considered minable because
of wate,r and the dip of the land and could not be mined.
through the old openings but only through the old mine,
by a new opening, which has been put in 'my the defendant
Kelly.
(3) It is here alleged that an amended answer setting
forth that the complainants had been estopped to now claim
the coal by waiting 7 years and asking that it be considered
as a cross bill and asking for partition and making the complainants parties defendant was properly flnec1 in the case before submission and cannot be found. That the loss of this
pleading is not now considered decissive of the case as this
petition to rehear is going to be asked to be considered as a
crc,ss bill and a partition asked at this time.
(4) That when it was detirmined by the court that the
defendants owned a 1/4 undivided interest in the coal. That
then before the complainants could rely on the
page 132 ~ defense to the opening being a new opening, the
complainants would have been forced to have
amended their bill and alleged that there ·had been no opening of said coal and no mining of said ·coal by any one or at
]east that it had been mined by parties without authority
from complainants. That the defendants were entitled to this
notice of the issue and the change to :file deniel to this allegation. In short that an issue had to be made on this fact before
the court could act upon same. That the defendants were
taken by surprise the court acting on the claimed lack of evidence that tl1is was a new mine or opening when no allegation had been made by complainants of these facts even if
this is Virginia law.
(5) It is here alleged that under the courts decree entered
in this case the defendants are the owners of an undivided
] /4 interest in the 12.59 acre tract of coal and mineral and to
do complete justice, which is one of the axioms of equity, the
court should have .ordered a partition. If an amendment of
the pleadings for such relief was necessary the court should
have ordered amendments or at least given tl1e defendants
a chance to have so amended their pleadings which the the
court had to afford this relief. That the defendants now ask
that the court partition this mineral in one of the ways proYided by Jaw. That commissioners be appointed to lay off to
the defendants Estes Dotson and Kenneth Dotson their part
of the 89 acre Logan tract of land set out in these proceedings
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:and that the part of said 89. acre tract of mineral belonging
to J. G. Mullins -or Izora Mullins be laid off to your defendants
under the said 12.59 acr.e tract being a part thereof deeded
to them by Izora and J. G. Mullins the owners of an one-forth
nndivided part of said 89 acre tract of land. That if said
mineral can not be laid· off in kind etc.
( 6) The court errored in holding Estes and Kenneth Dot.son demurred as to Izora Mullin's claim for correction.
Now your petitioners pray that this petition be considered
:as a cross bill, and that the court give them permission to
file same in this case, that process issue and that the relief
in the above paragraph be afforded your petitioners, that the
said George V-l. Branham, Bertha Branham and
_page 133 } Izora Mullins be made parties defendant to this
Cross bill and answer the allegations in said
,cross bill contained, but not on oath the oath being hereby
waived as to this answer, that the said decree of Dec. 29 1954
·Le Aet asside in so far as it declares title to the surface of the
12.59 acre tract of land be in the said George W. Branham
:and Bertha Branham and in so far as it grants any injunction
.and in so far as it ref eres the cause to a commissioner to take
.an account before a partition is had and that your petitioners
be granted, all, such, further and general relief as to the facts
.alleged they are entitled and they will ever pray, etc.

WILL KELLY, Petitioner and Complainant in Cross Bill.
B. E. DOTSON, Petitioner and complainant in Cross Bill.
KENNETH DOTSON, Petitioner and
Complainant in Cross Bill
By Counsel.
By G. :MARK FRENCH, CounSEl.
Virgi.nia,
Dickenson County, to-wit:
I, H.J. Rasnick, deputy for C. P. Mullins clerk of the Circuit
Dourt of Dickenson County Virginia, hereby certify that- Will
Ke1ly whose name is signed to the foregoing petition and
~cross Bill personally appeared before me and made oath that
-the matters and things therein set out are true and correct
to the best of his knowledge and belief.
Given under my hand this Jan. 11th, 1955.

.~RBERT J. RASNI9K, D. C.
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I, hereby certify that I have this the 11th day of Jan. 1955·.
S(·nt copy of above petition to rehear and Cross bill to Hansel
Fleming and Glen Phillips attorneys for the complainants.
Izora Mullins, George vV. Branham and Bertha Branham.
This Jan. 11th, 1955.
G. MARK FRENCH,, Attorney ..
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DECREE.

This cause came on this day to be heard upon tlle defenda11t 's petition for rehearing and cross bill which were on the·
12th day of January, 1955, presented to the court and motion
made by counsel for defendants that same be filed and consid,~red by the court, and at which time counsel for complainants appeared and opposed the rehearing asked by said petition and the filing of said cross bill, which matters were argued
by counsel representing· the respective parties, and submitted
to the court for its decision as to same.
Upon consideration of which, the court is of the opinion that
th0 defendants are not entitled to a rehearing upon the merib:;·
of this cause I10retofore adjudicated by the decree entered
l1erein on the 29th day of December, 1954, and such rehearing
is hereby refused, but in so far as said decree might be construed to I1ave application to the ownersllip of the surface of'
the 12.59 acres mentioned therein it is acljudg·ed, ordered ancT
decreed tl1at said degTee of December 29, 1954, has no application to the ownership of the surface of said 12.59 acres except in so far as the surface tllereof may be effected bY thoownership of the coal and the rights of the owners of the
coal to mine and remove same, and anything- in said clec1·ee
of December 29, 1954, which mig·ht be in conflict with this
decree, if tlrn same should appear, is hereby set aside and
declared of no effect.
The court being further of tlie opinion Qrnt the said cross
bill sl1ould not l>e filed in this cause, the court dotI1 refuse the
defendants leave to file same. This cause is continued for the
aecounting directed by said former decree. Counsel for def en clan ts excepts to the ruling· of the court as shown herein.

F. vV. SMITH, Judgep
En for this decree this Jan. 14, 1955.

B. E. Dotson, et als v. Izora Mullins, et als
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Received and filed Jan. 26, 1955.

HERBERT J. RASNICK, D. C.
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR

'I<, the Clerk of the Circuit Court of Dickenson County Virginia:
Your above named defendants hereby notify you that it is
their intention and they hereby notify you that they hereby
appeal the above chancery cause heretofore pending in the said
Circuit Court for said county and that on said appeal they
will rely on the following assignments of error.

ASSIGNMENT OF ERROR NO. 1.
The court errored in refusing to allow the petition for rehearing and cross bill to be filed when same was tendered on
Jan. 12th, 1955 within 21 clays from the entrance of the decree
complained of. (Decree of Dec. 29th, 1954) for the following
reasons:
(A) Because the decree of Dec. 29th, 1954 had been signed
by the court in the absence of counsel for Defendants, and
without notice to him and without his having initialed it or
any other decree and after he had notified counsel for complainants that he wanted to be heard before decree was
entered.
(B) Because said petition prayed to be considered as a
cross bill and asked for partition of the land in the suit. That
this petition and partition was necessary before the interest
of complainants could be properly dctirmined by the court and
before the contention of the defendants that thev were entitled to a larger share of the mineral under the"' 14.59 acre
tract than that the 1/4 interest she bad in the 89 acre tract of
which the 14.59 acre tract was a part.
(C) Because said petition set up that a cross bill had been
filed in proper time and had not been considered by the court
in a.riving at his decission set out in the December, 29th, decree
and that said Cross bill could not be found in the papers of
th(.. case.
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(D) Because said petition set up as a fact that no new mine
had been opened by the defendants only one which had been
mined by the complainants before the deed to Defendants in
1947~ had been executed.
. ASSIGNMENT OF ERROR NO. 2.
The Lower court errored in failing to expunge from the
-record the following statement contained in Complainants
bill because impertinent and scurilous.
page 136 ~

"That the said Will Kellv who is well known to
your honor, having made· innumerable appearances as a chief witness in manv of the cases for G. Mark
French • * • ''.
w

ASSIGNMENT OF ERROR NO. 3.
_The court errored in failing to award cost against Izora
Mullins wl1en dismissing the case against her and in dismissing the case as to Izora Mullins without detirmining first what
part of her 1/4 undivided interest in the mineral under the
remaining 65 acre part of the 89 acre tract should be laid off
to the defendants because of her co·nveying by meets and
bounds 14.59 aeres out of the 89 acre tract.
1

ASSIGNMENT OF ERROR NO. 4.
TJ1e court errored in deciding that the complainants George
W. Branham and Bertha l\L Branham were the owners of 3/4
undivided interest in the coal and mineral under tl1e 14.59 acre
tract without first detirming the contention of defendants that
d~Je to the failure of Izora Mullins owner of 1/4 undivided interest in the 89 acre tract of which the 14.59 acre tract was a
part to state that she was only deeding a 1/4 interest that
they were entitled to more than a 1/4 interest under saicl 14.89
acr~ tract. That this claim should lrnve been detirmined either
by partition or by some other method.
ASSIGNMENT NO. 5.
The court errored in ordering- an account of the coal removed by defendants and detirmining that the defendants part
was 1/4 without considering and giving them a larg-er share
hecause they were claiming under a deed by 'meets and bounds
to the 14.59 acre tract from Izora 1\fullins a l/4 undivided
interest in the 89 acre tract out of which tl1e 14.59 acre tract
was a part.

B. E. Dotson, et -a.ls. v. Izora Mullins, et als.
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ASSIGNMENT OF ERROR NO. 6.
The court errored in holding that the complainants George

VV. Branham and Bertha M. Branham were the owners of
:3/4 undivided interest in the 14.'59 acre tract of mineral before

the rig-ht of defendants to have all of Izora Mullins undivided interest in the 89 acre tract of which the 14.59 acre tract
in question was a part conveyed to defendants by Izora Mullins
by meets and bounds was detirmined. The defendants claim
was thus detirmined against them without ever being considered by the court :and they were under the doctrine of
Res Ad Judicata forever precluded from again raising this
question.
ASSIGNMENT OF ERROR. NO. 7.
The court errored in deciding the case on the theory of
waste when tbe bill did not contain any allegation concerning waste or of Joint tenancy or of Co-tenancy or of the
ownership by defendants of of any part of the
pagu 138} Mineral on the 14.59 acre tract of -land. That
probatta is of no value without allegata.
ASSIGNMENTS OF ERROR NO. '8.
The court errored in hilding that the proof showed that the
-defendants had opened a new mine wbere the complainants
lmd never mined coal when the proof showed that the complainants 1md taken out all the coal in the Clintwood Seam
·on the entire 89 acre tract e~cept the on acre on the 14.59
·acre part ·and bad taken out 4 of the 5 acres originally on the
14.5'9 acre tract of the said Clintwood Vein of coal. The court
belcl that the burden of proof was on the defendants to show
that they had not opened a new mine on the Clintwood Vein
·and not on tlrn complainants to s11ow that the defendants that
iho mine opened by the defendants was not on the Clintwood
~Seam and was a new mine.
Given under our hands this January, 25th, 1955.
B. E. DOTSON, Defendant..
KENNETH DOTSON, Defendant.
WILL KELLY, Defendant.
By Counsel.
By G. MARK FRENCH
Clintwood, Va.
Counsel
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ADDITION.AL .ASSIGNMENT OF ERROR.
The court errored in making the injunction against Defendants perment enjoining them from removing the coal from
under the 12.59 acre tract of land deeded by Izora Mullins:
et al. to Kenneth Dotson and B. E. Dotson.
This March, 3rd,· 1955. ·
KENNTEH DOTSON, Defendant.
B. E. DOTSON, Defendant.
"\V. M. KELLY, Defendant.

G. MARK FRENCH
Clintwood, Va.
By Counsel.

•

•

Received and filed, this the 4 day of March, 1955.
HERBERT J. RASNICK, Dep. Clerk.
.A Copy-Teste :

H. G. TURNER, Clerk..
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