IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4706

VIRGINIA: '

In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Wednesd~y
the 6th day of March, 1957.
AMERICAN OIL COMPANY,

Appellant,

against

JOHN RANDOLPH LEAMA.N, JR.,

Appellee.

From the Circuit Court of York County

Upon the petition of American Oil Company an appeal and
supersedeas is awarded it from a .decre.e enter,ed by the .Circuit Court of York County on the 11th d,;i.y of September, 1956,
in a certain proceeding then therein c;lepending wherein .John
Randolph Leaman, Jr., was plaintiff and the petiti.oner ·was
defendant;· upon the petitioner, or some one for it, entering
into bond with sufficient security before the clerk of the said
Circuit Court in the penalty of twenty-five hundred dollars,
with condition as the law directs.
·
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RECORD

•

...

•

BILL OF COMPLAINT.
To the Honorable Conway H. Sheild, Jr., Judg·e of the said
Court:
Your complainant, John ·Randolph Leaman, Jr., respectfully
represents:
(1) That he is the owner of Lots '#2 and 3 in Block 1, Section B, Waterview Subdivision, Grafton District, York
County, Virginia, being the same property conveyed to him
by deed of J. Marshall Lewis and wife, dated February :n,
1942, of record in York County Deed Book 58A_, page 2:28, reference to said deed being here made for a more particular
description of said property.
(2) That the property lying between Goodwyn's Neck Road
and the York River was formerly owned by the Jamestown
Corporation and Charles Pohlig, and the said Charles Pohlig
had a private road leading· from his property on the York
River across the lands of the Jamestown Corporation to the
Goodwyn 's Neek Road. That subsequently, some of the property of Jamestown Corporation was conveyed to George P.
Coleman and· J. Marshall Lewis, and .the property of Charles
Pohlig was devised to Herman Pohlig and Bertha Olga Pohlig, and the said J. Marshall Lewis and wife, George P. Coleman and wife, Herman A. Pohlig and wife, and Bertha Olga
Pohlig, unmarried, executed a deed dated January 29, 1942,
which is of record in York County Deed Book 57, page 523;
reciting that they desire to create an easement of right-of-way
in common between the respective parties and their successors in title, and that by said ,deed each of said parties did.
grant to the other, their heirs and assigns, the right
page 2 ~ to use the roads as shown on a blueprint map attached thereto, which said.plat is of record in York
County Plat Book 1, page 632, reference to said deed and
plat being here made. .
.
(3) That The American Oil Company subsequently acquired some of the property formerly owned by the said J.
Marshall Lewis, George P. Coleman, Herman A. Pohlig and
Bertha Olga Pohlig, said parcels so acquired. being the portions over which said roadway extends from the Waterview
Road to the Goodwyn's Neck Road.
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(4) That by said deed under which your complainant acquired title to said Lots #2 and 3, your complainant was
granted all rights appurtenant to said lots as the same may
appear of record, together also with the right to use ·waterview Road as heretofore dedicated in a westerly direction and
thence in a southerly direction out to the Goodwyn Neck Road,
a~d together with the right to use the Waterview Road and
the 30-foot road shown on said blueprint map of record in
York County Plat Book 1, page 632, such rig·hts being in
common with others.
(5) That the conveyances to the defendant under which it
acquired title to said property were subject to the rights of
the complainan,t to use said road; that the defendant had both
actual and constructive notice of said road, but in disregard
of complainant's rights, the defendant has pumped from the
York River a large quantity of sand, gravel and other materials and has deposited same across and along said road
and has further dug a ditch across said road which interferes
with the right of your complainant to use same, and that the
defendant has failed and refused jo remove such obstructions.
(6) Your complainant further represents that the said
Waterview Subdivision is a residential area, situate on the
York River and is restricted by deed to use ·for residential
purposes, and that your complainan.t has constructed a home
of great value on the lots above described which he
page 3 ~ uses as a residence ; that the complainant believes,
and so alleges, that the defendant intends to construct an oil refinery on said property adjacent to or near the
complainant's residence, and that your complainant believes,
and so alleges, that the processes u·sed by the defendant will
emit smoke, gas and disagreeable odors which would constitute a nuisance and would make your complainant's residence
uninhabitable. That said defendant has further cut down the
trees formerly standing on the property owned by it and has
pumped up from the York River large quantities of gravel
and sand which has been deposited on the property adjacent
to that owned by your complainant; that said sand is unusually fine and as a result of the defendant's failure to take
prop~r steps to prevent the spread of same, said sand and
other dust is blown into the home and on the pro-perty of your
complainant and that said deposits of sand and dust constitutes a nuisance and interference with your complainant's enjoyment of his property.
1

WHEREFORE your complainant prays that the defendant
be enjoined and restrained from blocking or interfering with
the use of said roadway and that it be required to remove all
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materials deposited thereon or obstructions places thereon
which would interfere with the use of said roadway, either
as a road or for the use of public utilities, including· telephone,
telegraph, water and sewerage lin,e as provided in said deed;
that the defendant be required to abate the nuisance existing
as a result of having deposited said quantities of sand and
gravel on its prpperty, and that it be enjoined and restrained
from keeping said sand and gravel on its property unless
proper measures are taken to prevent the spread of same to
complainant's property; that it be enjoined and restrained
from erecting any plants or using any processes which would
create objectionable odors, smoke or gas that would interfere
with the enjoyment of the complainant's property,
page 4 } and that he may have all such other relief as the
nature of his case may require.
Respectfully ~ubmitted,
JOHN RANDOLPH LEAMAN, JR.
R. T. ARMISTEAD AND
J. B. COWLES, JR.
Williamsburg, Virginia
Attorneys for Complainant.
Filed in the Clerk's Office the 22 day of Jun~, 1955.

•
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page 7}

•

DECREE FILING ANSWER OF DEFENDANT.
,
...
This day came the defendant and moved th.e Judge of this
Court for permission to file its answer after the ·peri.od provided in the Rules. And it appearing to the Judge of the
Court that good cause has been shown for the filing of the said
answer and that counsel for plaintiff makes no objection, it is
therefore ADJUDGED, ORDERED AND DECREED that
the said answer of the defendant be received and the same
is accordingly filed.
·
;

.

,

C. H. SHEI~D,
Judge.
Dated this 30 day of July, 1955.
To the Clerk : Enter this.

•

•

•

•

•

•

•

•

Jit.

•

p~ge .8}
Filed in the Clerk's Offic~ the 30 day of July, 1955.
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ANSWER OF DEFENDANT.
For answer to the Bill of Complaint, defendant says, to-wit:
1. The allegations of Paragraph 1 are not denied.
2. The land on both sides of Route #630 known as Goodwyn 's N eek Road, generally bounded by Back Creek, Wormley
Creek and part of Route #173, on the south, and by w·aterview Road on the west, W aterview Road and York River on
the north and the road to Dandy and sundry owners on the
east, consisting of approximately 1200 acres is owned by this
defendant, having been purchased by it as a plant site for an
oil refinery. 'The area has been cleared and much of it has.
been leveled. Buildings and other plant facilities have been
laid out and are, or in the near future, will be in the process
of construction.
It is true, as alleged, that a large portion of this land, including the lots of land on York River in a platted area known
as W aterview, was owned by Jamestown Corporation and
Charles.Pohlig but this defendant does not know that the said
Charles Pohlig had a private road leading from his property
on York River across the lands of the said Jamestown Corporation to Goodwyn 's N eek Road and calls for proof. By
successive conveyances much of this land was conveyed by
Jamestown Corporation to George P. Coleman and
page 9 t J. Marshall Lewis and the Pohlig property was acquired by Herman Pohlig and Bertha Olga Pohlig.
It is true that on January 29, 1942, the said Coleman, Lewis
and Pohlig an,d their respective wives executed an instrument,
which is of record in York County Deed Book 57, page 523, a
copy of which is attached hereto and made a part hereof, which
instrument, among other things, had for its purpose the creation of rights in common to the said parties and their successors in title in W aterview Road, as shown on the said blueprint
attached to the instrument, and a 30 foot road leading from
W aterview Road to Goodwyn 's N eek Road. The land acquired by this defendant includes in its entirety the said 30
foot road as shown on the said blueprint of a map which is now
recorded in York County Plat Book 1, page 632A.
3. This defendant does not deny that complainant acquired
such rights appurtenant to his said lots purchased from said
J. Marshall Lewis as are shown in his said deed. This defendant denies, however, that at the time it acquired title to
the lan.d where the said 30 foot road was supposed to extend
that it did so subject to any rig·hts of the complainant to use
any part of the land so acquired by this defendant. This defendant further says that if complainant had any right to use
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the said 30 foot highway, he had lost and forfeited the same by
non,-user a~d abandonment. Upon the dedication and improvement of the W aterview Road, a modern highway running east and west just south of complainant's property, complainant and other property owners in W aterview consistently and exclusively used the W aterview Road to the west
and to the south where it joined with Route #630 Goodwyn 's
Neck Road, and the said 30 foot road which was unimpro'Ved
was abandoned for all use, with the possible exception of temporary logging and for years has not been maintained but had
been permitted to be covered with undergrowth and trees so
that it was practically impassable.
.
4. By written agreement with the State Highway Commission of Virginia, the County of York and this defendant, a
large portion of Route #630 within ,the perimeter of the property of the defendant is to be and is now in the process of
being abandoned and a new 80 foot highway,
page 10 ~ generally paralleling Back Creek, will be dedicated
by this defendant and improved so that the southerly end of the so-called 30 foot road would terminate in the
middle of this defendant's plant site and be of no value to
any person, un.less it be to this defendant. The trees on.both
sides of and in the 30 foot road, except near the northerly end,
have been cut down and the said road is merged in the surrounding land. It is true that silt and other material has
been pumped from the York River where a pier to deep water
is being constructed by this def enda.nt onto large portions
of the plant site which includes some parts of the said road.
In its operations of clearing the plant site and leveling the
same, this defendant dug a shallow ditch on its own land along
the southerly side of Waterview Road to take care of any
temporary drainage into York River caused by the construction of the plant site. This ditch crossed the northerly end of
the 30 foot road. The said ditch is of temporary construction
and if the afore said road had ever been used a culvert would
have been provided. However, the said ditch, silt and sand
and other material that may have been deposited on the road
was not done in disregard of any rights of the complainant
and has not affected any right in common with others to the
use of the said road because of complainant's complete ~bandonment for a gTeat number of years of his use or right to use
the said roadway and instead his habitual and constant use
of the improved highway immediately in the rear of his property known as W aterview Road. This defendant further
says that if the right to use the said 30 foot road had any
value as an appurtenant to complainant's lots when purchased, it had been lost upon the dedication and improvement
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of the vVaterview highway and the non-user and abandonment
of the said 30 foot road. Defendant further says that the
loss of value of the said road as an appurtenant was certainly
complete upon, the said agreement to abandon Route #630.
which the 30 foot road was supposed to intersect leaving the
said road terminating about in the center of defendant's plant
site with the new highway to be constructed more than a quarter of a mile to the south. In pursuance of said agreement,
a new temporary road for the use of the public, has been constructed by this defendant, generally following
page -11 ~ Back Creek and somewhat to th~ north of the 80
foot highway that is to be dedicated and improved.
Highway Route #630 leading through the defendant's plant
site has now been blocked off and in pursuance of said agreement is in the course of being abandoned.
5. Answering a portion of Paragraph 6 of the complaint,
defendant further says, that it did not create a condition
whereby sand and dust was blowrl onto. the property of the
complainant and denies that its ~onstruction operations constitutes a nuisance or an interference with complainant's enjoyment of his property, as alleged. Defendant says that in
clearing and leveling its land, it employed an experienced and
competent engineering· firm to pump the sand and silt from its
York River dredging and spread it on certain portions of its
land which is now in the process of being leveled with road
machinery. For a long· period of time the entire area was
wet with a mixture of river bottom and water and nothing
could be blown therefrom. vVhen the land became sufficiently
dry to level off, it was worked by said engineering firm in a
careful and workmanlike manner and without negligen~e on
its part. If any sand was blown on the premises of complainant during this operation, it was de m.inimis and complain. ant's premises were not affected or disturbed anymore than
by a normal use of defendant's property and to no greater
degree than others similarly situated. In any event, if any
sand had been blown during· the aforesaid phase of the leYeling
of the plant site that phase is now completed without damage
to complainant and the alleged condition does not now exist.
Defendant further savs that this is not a matter that could be
entertained by a com:t of equity as there has been no allegation of irreparable injury and further, the plaintiff has a
complete and adequate remedy at law.
6. This defendant denies that there is any grant to or for
the use or. benefit of any public utility to use said 30 foot road
for telephone, telegraph, water and sewerage lines in any
deed or conveyance and there is no existing easement for the
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benefit of any public utility company as alleged in the prayer
of the complaint.
.
page 12 ~ Neither is the said road, which terminates in the
middle of defendant's plant site, susceptible of use
by any public utility and could be of benefit neither to plaintiff nor any other person unless it be to this defendant.
7. This defendant further says that the allegations in Paragraph 6 of the complaint that the erection of the oil refinery
on the land of the defendant will constitute a nuisance in that
the processes used by the defendant will emit smoke, gas and
disagreeable odors and make aom.plana-nt 's premises uninhabitable are vague, uncertain, fanciful, theoretical and so
doubtful, indefinite, contingent and imaginary, that the said·
allegations should be stricken from said Paragraph 6 and
also from the prayer for relief based on said allegations and
the defendant so moves. Further answering·, this defendant
says in support of the said motion, that the complaint shows
on its face that the .oil refinery is not yet constructed and
therefore there is now no real or anticipated or threatened injury. Further, it is not alleged that the oil re.finery, when
constructed, will constitute a nuisance per se and there are
no allegations of facts upon which th~ Chancellor can conclude that there is ·a reasonable probability of an actual or
real injury for which there is no adequate remedy at law.
Answering further, this defendant says ·there is no allegation
in the bill that the area of the plant site is controlled by any
zoning ordinance or restriction against the construction of
an oil refinery. There is no allegation in the bill that the
contemplated construction of its works will be illegal or improper or that the equipment and operations will not be~ of the
usual and accepted type, or that the regulation, operation and
supervision of its plant will not conform to the highest standards. Nor does the bill aver that there will be a failure to
use all of the advancements known to petroleum technology
for control of fumes or odors including storage tanks for its
materials. Neither does the bill aver what "processes'' are or
will be used by defendant, the result of which' 'would constitue
a nuisance.'' Nor does the bill aver in what respect and to
what degree complainant will reasonably be affected by the
operation of the plant or how far from its works his residence
is located so that as a result of the operation his
pag·e 13 ~ premises will be "uninhabitable."
8. This defendant has expended sev~ral million
dollars to date in acquiring and preparing· its plant site and
is committed and obligated to expend many millions of dollars
more in construction. The value of the alleged appurtenant to
complainant's lots for the reasons set forth in this answer is
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insignificant and the benefit to complainant is nil. The refore,
because of the great inequity between the parties, a court of
equity should not grant injunctive relief.
9. Complai~ant has an adequate remedy at law.
And now, having fully answered, this defendant prays that
the injunction and other relief prayed for be denied and the
bill of complaint and the defendant be dismissed with its
reasonable costs herein expended.
Dated :this 27 day of July, 1955.
THE AMERICAN OIL COMPANY
By L. W. MOORE
Executive Vice-President.
ROBERT J. WATKINS,
Poquoson, Virginia
and
CHARLES E. FORD
DANIEL W. WILKINSON,
MURRAY, FORD, WEST & WILKINSON
Newport News, Virginia,
Counsel for American Oil Company.

page 24
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ORDER.
This day came th'e complainant and asked leave to amend
his bill' of complaint .filed in June, 1955, by deleting therefrom
Paragraph (6) of said bill of complaint and further deleting
therefrom the prayers that the defendant be required to abate
the nuisance r_esulting from the deposits of sand and gravel on
its property and the prayer that the defendant be enjoined
and restrained from erecting· any plants or using processes
which would create objectionable odors, smoke or gas that
would interfere with the enjoyment of the complainant's property, and further representing to the Court that the purpose
of making said motion was to simplify the issue in said cause
and to confine same to the obstruction of the 30-foot road described in said bill of com.plaint. And the defendant concurring in said motion, it is ORDERED that Paragraph (6) of
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said bill of complaint an.d the prayer for relief in respect fo
the alleged nuisance existing from the deposits of sant and
gravel or the erection of plants be deleted from said bill of
complaint "WITHOUT PREJUDICE to the rights of the complainant to institute any other proceeding at law or in equity
in respect to the matters alleged in said Paragraph (6).
Enter this: 2/10/56.
C.H. SHEILD, JR.
Judge.

•

•

•

•

•

•

•

•

•

•
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DECREE FILING SUPPLEMENTAL AND AMENDED
· ANSWER OF DEFENDANT.
.
This day came defendant and asked leave to file its supplementai and amended answer, and the Court perceiving no objection to filing· the same IT IS ORDERED AND DECREED
that the same be and hereby is filed.
Enter this March 27, 1956.
C. H. SHEILD, JR.
' Judge.

page 26
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SUPPLEMENTAL AND AMENDED ANSWER OF
DEFENDANT.
Now· comes the defendant and files its supplemental and
amended answer as follows, to-wit:
1. Defendant says that it relies upon its answer and all
defenses available thereunder heretofore filed.
2. Defendant says that since the filing of its said answer
Route 630 at the point where the said 30 foot road was sup~
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posed to intersect has been legally removed and abandoned as
alleged that it would be in Paragraph 4 of the original bill
of complaint so that if the said 30 foot road ever terminated
at the original Route 630 it does not now and cannot terminate
nor be a means of ingress and egTess to the said Route 630 or
the laD:d alleged to have been owned by the plaintiff in its bill
of complaint.
3. The purpose of the easement of the 30 root road, if any,
has ceased to exist and if the easement ever carried out· its
purpose it now fails and the said easement is extinguished.
4. The grant of the purported easement of the said 30 foot
right of way, in question, never reached the aforesaid Route
630, and, the ref ore, never did or could accomplish the purpose
for which it was purported to have been crea.,ted, and the defendant now being the owner of the fee in the said easement
to the extent that it was created and being the
page 27 ~ owner of the land on both sides of the said easement there has been a merger and an extinguishment of whatever easement existed under the deed between
the said Coleman, Lewis and Pohlig.
5. The southern terminus of the said easement, if any, having ended before it reached the said Route 630 and the defendant being the owner in fee of the land between the souther- '
most terminus of the said 30 foot easement and the said Route
630 as it then existed and as is it now exists, the said easement
never accomplished the purpose of its creation and cannot now
do so thus rendering the said easement, if any, not an appurtenant to the lands of the plaintiff and also rendering it of
no value.
6. Such other defenses that may be available to the defendant.
And now, etc.
Dated this 17 day of March, 1956.
· THE AMERICAN OIL COMPANY
By ROBERT J. WATKINS,
Its Attorney.
Filed by order 3/27 /56.
_C. H: SHEILD, JR.
Judge.

•
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Supreme Court of Appeals of Virginia
DECREE.

THIS CAUSE, which has been regularly matured and set
for hearing, came on this day to be heard upon the complainant's bill an,d the answer of the defendant with general replication to said answer, the evidence of witnesses of the complainant and the Defendant heard ore tenus on various days
by the Court, the exhibits filed by both parties, and was argued
by counsel.
UPON CONSIDERATION WHEREOF, the Court having
maturely considered the pleadings, the evidence, and the exhibits, is of the opinion that the allegations of the bill are
fully sustained, and that the complainant has acquired by deed
an easement, or right-of-way, thirty feet (30) wide and extending from Waterview Road to Goodwyn's Neck Road as said
Gioodwyn 's Neek Road existed at the time of institution of this
suit, as shown by various plats of survey filed in this cause;
and that said easement or rig·ht-of-way has never been aband-:
oned by the complainant, which the defendant conceded that
from the evidence the Court would not be justified in holding
to the contrary, and that the other defens es set forth by the
defendant are without merit and that the complainant is entitled to the free and uninterrupted use of said right-of-way,
and that the same has been obstructed and made impassable
by ditches, fences, tanks and other obstructions placed there·
. .
on by the defendant:
page 29 ~ IT IS, THEREFORE, ADJUDGED, ORDERED
and DECREED that the defendant remove from
said thirty (30) foot easement or right of way all obstructions
of all kinds placed thereon by the defendant and restore the
same to a condition reasonably comparable to its condition
that existed at the time it was first obstructed by the defendant and that the defendant be perpetually enjoined and restrained from obstructing or in any wise interferring with the
free and convenient use by the complainant, his successors
and assigns, of the thirty (30) foot easement or right of way
aforesaid.
IT IS FURTHER ORDERED that the Clerk of this Court
record, in the current Deed Book of his office, a copy of this
Decree and index the same in the names of both the complainant and the defendant.
AND THE COURT DOTH FURTHER ORDER that the
complainant recover of the defendant his costs about his suit
in this behalf expended.
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AND THE DEFENDANT having indicated its intention of
applying to the .Supreme Court of .Appeals of Virginia for a
writ of error, and the complainant having· indicated his intention not to require the defendant to vacate its use of the said
right-of-way or easement pending such appeal, provided such
appeal is perfected and until final Order of said Court, it is
ordered that the complainant enter into a bond before the
Clerk of this Court in the penalty of one thousand dollars
with surety to be approved by said Clerk, and conditioned
upon the payment of costs incurred by the defendant in this
proceeding should said injunction be dissolved by the said
Supreme Court of Appeals, said complainant not objecting to
the giving of said bond and concurs herein.
.AND ON MOTION of counsel for the defendant, in order
that and appeal may be presented to the Supreme Court of
Appeals of Virginia, if it be so advised, this Decree is suspended provided notice of appeal and assignments
page 30 J of error are given within sixty (60) days from the
date of entry of this final Decree, and provided
that the defendant execute a bond in the penalty of one thousand dollars, conditioned as the law dire.cts, within 60 days
from the date of entry of this Final Decree, and further provided that such appeal is perfected in the manner required
by law; to the entering of said decree, the refus~1 ·of the .Court
to :fix adequate bond to be given by complainant, including
a condi~ion ~o pay dam;iges i~ case the injunction is dissolved,
and the refusal of the Court to grant defendant an opportunity
at this time to .present evidence of damage that will be incurred to it by reason of granting.the injunction, the defend~t by couns_el excepted.

Enter this Aug. 13, '56.

C. H. SHEILD, JR.
Judge .

page 32
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MOTION TO SUSPEND AND VACATE DECREE.
To Honorabl~ Conway H. Sheild, Jr., Judge of the said Court:
1. The defendant, The American Oil Company, comes and
moves the Court to suspend and vacate its decree entered
August ·13, 1956, ·for the purpose of hearing argument and
considering whether the Court should amend its said decree
and in the place and stead of ordering a mandatory injunction, therein direct an inquiry before itself into the value of
Complainant's right in the thirty foot easement so that Complainant may be adequately compensated in damages by a
pecuniary sum.
2. In making this motion, defendant The American Oil Company, does not waive any of its objections or exceptions in
the record, but expressly reserves the same.
3. An early hearing of this motion on a day agreeable to
the Court and opposing counsel is requested.
Respectfully,
THE AMERICAN OIL COMP ANY
By CHARLES E. FORD,
Of Counsel.
Filed Sept. 1, '56.
C.H. S., JR., Judge .

•

•

•

•
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•
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ORDER.
This day came the defendant and filed its written motion
that the Court suspend and vacate its decree awarding a
mandatory injunction entered August 13, 1956 for the· reasons
stated therein, which said written motion is received and
ordered filed.
And the Court, without amending or modifying its decision
as to the rights of the parties, but for the purpose of stopping
the running of the twenty-one days under Rule 2 :22 and to
hear argument and consider the said motion, doth vacate the
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said decree until Sept. 11, 1956, and this cause is continued
on said motion to said day, to all of which plaintiff, by counsel, objected and excepted.
Enter Sept. 1st, 1956.
C. H. SHEILD, JR.
Judge .
page 34
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MOTION TO DIRECT AN INQUIRY INTO DAMAGES IN
LIEU OF ORDERING A MANDATORY INJUNCTION.
The defendant, The American Oil Company, moves the
Court to direct an inquiry before itself into the value of Complainant's right in the 30-foot easement involved in these proceedings for the purpose of adequately compensating the Complainant in damages by a pecuniary sum in lieu of a mandatory injunction opening the aforesaid right of way for the
reason that this court should exercise its judicial discretion
and consider the great amount of injury that will result to the
defendant as compared with the inconsequential benefit resulting to the Complainant by g·ranting the mandatory judgment because (1) the opening of said right of way will be of
no practical benefit or use to the Complainant or anyone else
and would, on the other hand, cause substantial injury to the
defendant for rio proper purpose; (2) the assessment of Complainant's damages would adequately and completely com:pensate Complainant for all injuries he may suffer as the result of the closing of said right of way, and (3) the assessment of Complainant damages offers a final settlement of the
controversy while opening said right of way would create an
unnecessary nuisance as there is no obligation upon
page 35 } anyone to maintain a road and since a more convenient and improved highway, maintained by the
public, is available to the Complainant and others with similar
rights in the said 30.;.foot easement.
THE AMERICAN OIL COMPANY
By CHARLES E. FORD
Its Counsel.
Filed in the Clerk's Office the 8th day of Sept., 1956.
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FINAL DECREE.
This cause having been heard on the 8th day of September,
1956, upon defendant's written motion, on that day filed by
leave of Court, that the Court in the place and stead of ordering a mandatory injunction direct an inquiry before itself into
the value of complainant's right in said thirty foot easement
so that complainant may be adequately compensated in dam.ages by a pecuniary sum;
..
And the Court having maturely considered said motion, and
for the purpose thereof having considered defendant's Exhibit '' H,'' heretofore tendered and refused, and having heard
argument of counsel for both the. complainant and the defendant, is of the opinion that said motion is without merit,
that the complainant can not be adequately compensated in
damages herein and that he is entitled to the equitable relief
by way of mandatory injunction as was heretofore awarded
in the decree of August 13, 1956, whicn was subsequently
vacated.
It is therefore ADJUDGE)), ORDERED.and DECREED
that a mandatory injunctioD: with the same terms, provisions
and conditions of the decree of the 13th day of August, 1956,
be awarded, except that the time for any action required thereby shall run from the date of the entry of this final decree.
And the complainant having heretofore given bond as hereto£ore req,;iired, no further bond shall l;>e req:uired of him.
To all of which the defendant, by counsel, objected and ~x'."
cepted.
And t;tns decree is final.
Enter this Sept. 11th, 1956.

C. H. SHEILD, J~.
Judge.

•
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR
BY THE DEFENDANT THE AMERICAN OIL
COMPANY.
The defendant, The American Oil Company, hereby gives
notice of its intention to appeal from the final decree entered
in this cause on the 11th day of September, 1956, wherein the
Circuit Court denied defendant's motion to direct an inquiry
into damages in lieu of a mandatory injunction and awarded
a mandatory injunction against the defendant for the removal of all obstructions of all kinds from the 30-foot easement of right of way extending from Waterview Road to
Goodwyn's Neck Road, as said Goodwyn's Neck Road existed
.at the time of the institution of this suit, placed thereon by the
defendant and for restoring the same to a condition reasonably comparable to its condition existing at the time said
easement was first obstructed by the defendant and, further,
perpetually adjoining and restraining defendant from interfering with the free and convenient use of said 30-foot easement of right of way by the complainant, his successors and
assigns.
The defendant, The American Oil Company, assigns as
error··the ,following:

I. The Circuit Court erred in excluding and failing to consider testimony and other evidence offered by defendant relating to the effects of revising defendant's plans
page 40 } for the construction and operation of its oil refinery
upon its entire property as would be required in
order to keep open the 30-foot easement of right of way.
II. The Circuit Court erred in failing to hold that the purpose for which the 30-foot easement of right of way was
created had ceased to exist.
III. The Circuit' Court erred in failing to hold that the 30f oot easement of right of way had terminated.
IV. The Circuit Court erred in failing to hold that no useful or proper purpose would be served by requiring the 30-foot
easement of right of way to be kept open.
V. The Circuit Court erred in failing to recognize the
balance of injuries to the respective parties if the injunction
were g·ranted: t~at is, the relative benefit to the plaintiff compared with the serious detriment and great hardship to the
defendant.
VI. The Circuit Court's failure to recognize the balance of
injuries to the respective parties and the equities. between the
respective parties was an abuse of judicial discretion.
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VII. The Circuit Court erred in failing to direct an inquiry into damages in lieu of awarding a mandatory injunction.
VIII. The Circuit Court erred in granting a mandatory injunction against defendant for removing obstructions from the
30-foot easement of right of way for restoring the same and
perpetually enjoining a11:d restraining defendant from obstructing or interferring with the use of the said easement because said easement had been practically abandoned; the
purpose for which said easement was created had ceased to
exist; and said easement was no longer useful or valuable to
the complainant in the use and enjoyment of his property to
which said easement was appurtenant.
·
page 41

~

Respectfully,

THE AMERICAN OIL COMPANY·
By RALPH H. FERRELL, J"R. ·
Cqunsel.
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Filed in the Clerk's Office the Stli day of November, 1956.
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JOHN RANDOLPH LEAMAN, JR.,
called as a witness in his own behalf, being duly
sworn, testified as follows :
DIRECT EXAMINATION.

By Mr. James:
Q. Now Mr. Leaman, I believe you bought this property in
February first, 1942, is that correct?
·
A. That's correct, sir.
Q. At the time you purchased it, what \\"ere the means of
access to your lots, two and three?
A. Vl ell, this 30 foot road was the only legal means of access
that you would get. hi there.
·
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Q. The Waterview Road that runs parallel with the York
River, did that exten;d down to your property at that timeT
A. No, sir, there was marsh in b~tween there at that time
and Waterview Road was extended quite a number of years·
after I bought my property.
Q. When you went in to see your property before purchase,
how did you go into it?
A. Well, I went in along· this 30 foot road to look at it.
Q. Now, was the property improved at the time you purchased it!
A. No, sir.
Q. Have you improved it in any manner since then?
A. Yes, sir.
.
Q. In what respect?
A. Well, I have cleared it, to a major extent, all
page 13 r that I want to clear. I put in a well, septic tank
·
system. I have a duplex house on one lot and a
small house which I live in on the other lot.
Q. For what purpose do you use the houses located on the
property?
A. Residential use.
Q. Now I believe you have a total of three houses?
A. Duplex.
Q. Duplex.
Court: An,d the house he lives in.
Q. And one for-room for three families anyway.
A. Yes, sir, three· families live in my property.
Q. You live in the single unit?
A.· Yes, sir. ·
Q. What use do you make of the duplex?
A. I rent it.
Q. Rent it. Now, you testified tliat you bought the property
in '42. That was the means of access over this 30 foot road.
How long have you continued to use that 30 foot road?
A. I used the road well continuously to the point that the
road was blocked off after the summer of 1954.
Q. Do you know who blocked the road?
A. In the fall. It was a construction company on the American Oil site working for American Oil I assume.
Q. In what manner did they obstruct the road?
page 14 ~ A. Well, there's been a ditch drug across it of
such a nature that you could not get a vehicle
across. There's been considerable amount of soft river-bed
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material pump~d over it; the drainage has been eliminated and
in fa~t, part of the roads have been cover~d so badly that
you can't tell just exactly where it is. Part of it isn't so
that you can tell where it was.
Q. Did you use the road for any-I mean did it have any
particular advantages for access to your property f
A. Well, I used it 100% for access to my property up until
the time the State extended Waterview Road and even after
that.
Q. Do you know when the State extended ""\Vaterview Road?
.A. I can't tell you the e::x;act year, sir. I would estimate
around 1950.
Q. All right, sir.
A. Possibly '51. I used to go to Dandy, the Mallory Shield
store for the purchase of miscellaneous items, of groceries and
fresh produce, ice cream, ginger-ale, what have you. It was
my primary use to go to Dandy was approximately a mile
or a mile and a half shorter that way if you go than the other
way.
Q. That is a mile and a half one way or round trip 7
A. One way.
.
Q. What kind of repair was the road wheh you
page 15 } last used. it?
A. When I last used it, it was in very good condition. Some of the contractors working for American Oil
had put it in very good condition.
Q. They had improved it Y
A. Yes, sir.
Q. Do you know of any work that had been done on the
road during the time you owned this property up there 7 If
so, by whom 7
·
A. Yes, we had quite a maintenance problem when we
bought the property. In wet weather it was difficult to get in
and out. Part of the road, the new part of it was fairly soft
and people up there took up contributions and hired heavy
equipment to go in there and shape it up and bought the material to put in there. I contributed to the fund of that nature.
I have a cancelled check for that.
Q. Did you ever in any way abandon the use of the road
·
until it was blocked so that you couldn't get through?
A. Abandonment? Does that mean complete abandonment?
Q~ Stopped your use of the road.
A. No, sir. I used the other road more frequently.
. Q. Is it possible for you to make use of the road now Y
A. No, sir.
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·Q. What would prevented your access to it from the Waterview Road at this time?
page 16 } A. There's a ditch right along beside of it and
there's also a dike or a road, I don't know just
exactly what they term it but it's built up several feet higher,
possibly three feet higher than W aterview Road and I would
estimate it as being· over 20 feet wide.
·
Q. Is there anything that would prevent your access to it
from the Goodwyns Creek Road?
A. Yes, sir.
Court: Goodwyns N eek Road.
Q. Goodwyns NeQk Road.
A. Yes, sir, Goodwyns N eek Road has been more or less
obliterated by the construction in that area that leads to it.
Q. And that construction by whom?
A. American Oil:
Q. Do you know when they did these things tl1at obstructed
this road?
A. It's been a continuous process. It started in the winter
of 1954. Since that time its been continuing pretty regularly.
That's the latter part of winter, '54, '55.
Q. Can you say whether you did or did not consult counsel
in reference to that road?
A. Yes. Mr. Armistead.
Q. Do you kn.ow whether he hadA. Was consulted and I understand he wrote a letter to the
American Oil Company, a nice letter, from what I
page 17 ~ have heard and asked them to remove the obstructions that they placed there, these repairs, so we
could use it.
Q. Have they been removed Y
A. No, sir.
Q. Have they been removed?
A. No, sir, there's been no effort to remove anything that
I can see.
Q. Have the-did they do any further blocking or any
further construction over the right of way since that letter was
written?
·
A. Yes, sir.
Q. Do you know whether any further construction or anything has gone on over that right of way since this snit was
instituted?
A. Yes, sir, there has been.
Mr. James: Witness with you.
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CROSS EXAMINATION.
By Mr. Watkins:
. Q. Mr. Leaman, when did you first move to Waterview subdivision aD:d occupy lots two and three as your place of usual
abode?
A.· 1954.
Q. In 1954. Do you remember the date or the month Y

A. Well, it was a very gradual process. I've owned the
property since 1942 and we-the wife and I and with a little
bit of help built a small place up there and we spent
page 18 ~ week-ends there very frequently and as time went
OD: we just sort of gradually stayed longer. It was
a gradual process.
Q. Was 1954 the first time that you constructed a house?
A. No, sir.
Q. On either one of the two lots!
A. No, sir. I started construction of that house in 1947.
Q. And when was it completed for living?
A. Oompleted for living? I would say possibly by 1950.
Q. In 1950 and you occupied it in 19547
A. Well, I was using it on week-ends. I occupied it as soon
as it was sort of camping out, living rough for week-ends.
You do those things in the summer time.
Q. Now you stated in response to Mr. James' question that
you could not approach your lot from Route 631 from Waterview Road because of a marsh, is that correct?
A. That is correct.
Q. Do you refer to the marsh located principally over lot
designated as "E" t
A. Yes, sir, it's in that area, yes, sir.
Q. Any lying immediately on the westerly side of the Pohlig
estate?
A. That's right; that's right there.
Q. Do you recall whether or not there was a
page 19 ~ wooden or frame bridg·e over this marsh leading
into the Pohlig estate and his residence located
thereonY
A. There was a wooden bridge which was not located on the
right of way. It was located on the lot Parcel "E ". That
bridge was a privately owned bridge an'd I was told that it
was not safe to use and please not to use it. I did go in that
way once or twice, a number of times.
·
Q. Now Mr. Leaman, I ref er you to lot one in Section ''A''
which is shown on this map and lies immediately to the west
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of lot "E" and adjoins lot '' E." Likewise, I refer you to the
parcel ''F" lying between the Pohlig estate and the low
water mark on York River and I ask you when you purchased
this lot from Mr. Marshall Lewis, if he pointed out to you at
that time that the road originally ran around throug·h "E"
and oyer "F'' which was no part of the Pohlig estate at that
time?
A. Mr. O'Hara who I bought my property through.
Q. Mr. O'Hara f
A. Told me they had made a swap of this property up here .
for this right of way (indicating) and I'm not too familiar
with the terms of the swap. He said that it had been made.
Q. And so that at the time of your purchase you understood
that you had a· legal right of ingress and egress from your_
lots number two and three in Section '' B '' out over and along
and across the lands of Pohlig out to ·waterview Road 1
page 20

~

Mr. James: We object, if your Honor please.
He hasn't said that.

A. There is-

Court: He's on cross examination. I'll let the witness say
he had
·
A. There was a deeded right of way across here which was
not usable or was not built and was not going to be built by
the people who sold the property. If it ever got built, we were
to influence the State of Virginia or the County of York to do
so.
Q. Did you .succeed in influencing· the County of York or the
State of Virginia in improving and taking over Route six
zero-631 known as vVa terview Road?
A. That's pretty obvious. Its been built. I had very little,
if anything, to do with it but it was done.
Q. It was done and it is an accomplished fact?
A. Right now it's not. Its been dug up again.
Q. Well, dug up by the Power Company over route-over
Parcel ''E," isn't that true?
A. It's obliterated again.
Q. And it's simply relocated temporarily over Parcel '' C''
for the temporary placing of a channel f
A. No, sir.
Q. Where is it relocated Y
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A. It's relocated over here on this property over
page 21 } on this side (indicating), on the south side of
aterview Road.
Q. It has been temporarily relocated until the bridge can be
placed in there by the Commonwealth of Virginia?
A. I don't know who is building the bridge.
Q. A bridge is going to be placed in there by the Commonwealth of Virginia?

,v

Mr. James: We object.
Court: He '11 have to answer that.
A. There's no bridge there and they 're not building a bridge
at that point.
Q. Is there a temporary easement at which this road is
diverted from its original route there Y
A. I'm using a route that goes around it. I don't know
what the legal arrangement is.
Q. Do you use· that route to get out to Goodwyns Neek?
A. It's the only way out.
·Q. And you use it?
A. Yes, sir.
Court: Let the record show· that it is to the ·south, as I
understand it.
Mr. Watkins : To the west, if your Honor please.
Court: But it was moved over on the south side rather
than the north side. That wasn't in the record.
,
Mr. Watkins: I see.
Q. Now, you state that you have used the 30 foot
page 22 ~ right. of way connecting Route 631 and old Goodwyns Neek Road, Route 630, from the time of the
purchase of your lots in W aterview subdivision until the company obstructed iU
·
A. That's right.
Q. Did you use this road from 1942 until the date it was
obstructed, continuously Y
A. Continuously, again as far as the day I aidn't do anything like that but I did use it periodically until it was ob·
structed, yes.
.
Q. Now you stated that you used it to go to Dandy, to Mr.
Shield's Store. After the company had improved it. You
stated the company came in and improved it.
A. I used it before that too.
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Q. Will you tell the Court whether or not this road to your
knowledge was ever blocked at any point from its northern
terminus on 631 to any point along its entire length to where it
terminates and intersects with 630 on the south Y
Court: That's Goodwyns N eek Road.

Q. Was it ever blocked before the company came in and
purchased this land 1 Was it ever blocked by dumped trash 1
.A. There has been trash dumped in that area by people unknown and on other places in the area from time to time that
have been·pushed out of the way and I consider very poor way
of disposing of trash but it has been done by people.
Q. Did you ever push any of it out of the wayY
page 23 r A. Yes, I have.
Q. When?
.A. .Around 1947 possibly or before that. There was some
pretty-it had got in rig·ht bad shape during the war. The
people used to drop tin cans and things of that nature on it.
Before you go in there, you sort of look out you didn't run
over bottles or something of that nature.
Q. Don't you knowA. Any volume of trash, not personally, not physically.
Q. Don't you know of your own knowledge that in the month
of April, 1953 that this road was entirely obstructed near
its southern intersection with Route 630, Goodwyns Neek Road
by at least one dumping ground and possibly two or three Y
A. No, I was not aware of that.
Q. Did you use this road during the month of April, 1953f
A. I can't answer that. I don't know.
Q. Did you use this road from the first day of April, 1953·
through October 30, 1953 Y
A. I had been over it several times in that period.
Q. In your automobile?
·
A. Yes.
Q. Between April 1, now, 1953.
A. The summer of 1953.
Q. Yes.
page 24 ~ A. Yes.
Q. Now when you travelled over this road between April and October of 1953, did you observe whether a
mill was in operation on the Coleman tract, cutting timberY
A. Yes. There was one there. I believe it was about that
date.
·
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Q. Did the lumberJI1en use this road as a logging road 1
A. They used it to take trucks in and out, yes, sir.
Q. Do you know the condition of this road when the lumbermen first undertook to use it f
A. Somewhat of a state of gradual disrepair. Periodically
we fixed this road and there were times in between when it
wasn't the best. It wasn't the onlv wav we had in and out.
Q. Don't you know, Mr. Leaman, that Mr. Charles Lynch
who owned the mill operating on the Coleman tracts and which
was at work at that very moment cutting timber had t9 use
a tractor to remove the dump heaps from this road before he
could even enter it at its south end T Don't you know that's a
· ·
fact, Mr. Leaman!
A. No, sir, I'm not aware of that.
Q. But yet you went through this road prior to April 1,
1953, did you not 7
A. Yes, sir.
Q. You had no trouble negotiating it 7
A. I have trouble on that road from time to time
page 25 } in wet weather.
Q. But you had no trouble with respect to a dump
heap or a trash heap!
A. I told you there was some amount of dumping· that I
consider practically bordering on vandalism to dump on places
of that nature.
·Q. Well now, Mr. Leaman, when you arrived at these dump
heaps in the road, will you tell the Court how. you managed
to pass them 7
A. I didn't consider that there was any specific dump heap
as such, such as po·ssibly what you are attempting to refer
to as a dump truck, dumped in the middle of the road. I don't
recall anything of that nature, sir.
Q. I wasn't referring to a du~p truck dumping in the middle of the road.
A. The loads from a dump truck, I don't recall seeing any·
thing of that kind.
Q. In other words, you tell the Court the dump heap did
not prevent your passing over the 30 foot road, is that right f
A. At the times I went over that road, it did not prevent
it.
Q. At any time, Mr. Leaman, because of the condition of this
30 foot road, either during the winter, spring, summer or fall
months, were you ever compelled to vary from the route laid
out here on this. plat Y
page 26 } A. Well, as a matter of choice.

a
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Mr. James: We object to that, your Honor; what has that
got to dot
Mr. Watkins: Very pertinent I submit. Here's an express
easement, a personal easement-I beg your pardon, an easement which is a private easement as distinguished from public and it is specifically laid out on a plat and I think your
Honor well knows that it's unlike a public easement. On a
publjc easement you can vary because of an obstruction. You
can vary on it and I can go across, your Honor, go across your
land to get by an obstruction but not o~ a private.
Mr. James : This easement is 30 feet wide. I don't think
that counsel in his fondest oream would ever contend that the
road ever went through there.
Mr. Watkins: I'm asking.
Mr. James: Let me finish. Would ever contend that the
road went through there except was 30 feet wide.
Court: In the usable portion.
Mr. James: The usable portion, I don't think he'll contend
was 30 feet wide. The question whether he exceeded the
boundaries of that 30 feet would depend of course whether
there's anything to indicate the boundaries of thaf30 feet and
if they contend he did exceed the boundaries of 30 feet, then
it's up to them to prove that, not this man.
Court: He has a right to ask him that on cross
page 27 ~ examination, on cross examination.
Mr. Ford: He has a right to prove it by this
witness.
Court: I rule he has a right to ask this question.
Q. I repeat the question, sir, have you at any time because
of the condition of this 30 foot easement-

Mr. James: Note an exception.
Q. For any reason whatsoever been compelled to vary from
the location of that easement and go upon either the lands of
Lewis or Coleman or Mills at any time?
A. Compelled Y I don't know what you mean by that
exactly.
·
Q. By any obstruction by the condition of the road, whether
it was ruts in it, holes in it.
A. As I said previously, as a matter of choice with me if I
had been compelled to get in there I would have gone in that
way. However, there. have been times when there were mud
holes in wet weather that I went around the longer route but
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it was still as a matter of my choice. I have been in this way
when it was muddy and I have been stuck and I _have took
tackle blocks in my car but nevertheless I got through there.
Q. Mr. Leaman, you stillA~ · That was beforeQ. You still haven't answered my question.
·court: Listen to the question again.

Q. I asked you, sir, if you have ever been compelled because of the condition of this road with
respect to whether or not it was wet, it had ruts
in it or whether it had dump heaps in it or any other condition, have you ever been compelled to vary from its location
as shown on this plat and go upon the lands of others to travel
from your home M:d subdivision to G:oodwyns N eek Road or
reversing the process going from Goodwyns Neek Road into
your home?
A. I don't say that I have been compelled to do so.
Q. Well, is your answer yes or no.
A. I have not been compelled to do· so.
Q. At any time 7
A. That's right.
page 28
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Q. You mentioned that you have improved your property.
You mentioned a duplex house and another house. Now, when
did you place the duplex house on your lots in W aterview
subdivision Y
A. 1955. .
Q. 1955. As a matter of fact, you placed those lots-I
mean you placed the duplex house on these lots after you had
instituted this suit, isn't that correct?
A. That's correct.
Q. Will you describe that duplex house, sir, with respect
to whether it is new or used?
.
A. It's a used building.
. Mr. James: Didn't he just tell him when he constructed
itY
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page 30 }

Court : Yes, I understand he built the duplex in
1955 after he commenced this suit.

Mr. Watkins: That's right and counsel showed on direct
examination that he listed it as an improvement, brought out
too the fact that the lots had been improved and it goes to the ·
improvement of the lot and I want to know the nature of the
improvement.

Q. Where did you purchase the house Y

Mr. James : Improve:rri.ent ; anything built on the lot is improvement. Some people build houses that improve the lot
and some detract from them.
Mr. Watkins: You raised the question.
Mr. Ford: He has the right to show the nature of the improvement.
A. Is this relevant to this Y

Court: Go ahead.

Q. What type duplex is it and where did you purchase it?
.

.

Mr. James : We object as being immaterial and has nothing
to do with the use of this right of way. It's the right that's
pertinent to the property and does·n 't make any difference
whether he built a church or hotel or anything and we object
to it as being absolutely immaterial.
Court: The Court will allow it.
Mr. James: Exception.
page 31 } Court : Note his exception for the record.

Q. Where did you purchase the house, sir Y
.A. WhereY
Q~ The duplex house, yes, sir.
A. Geographical or individual Y
Q. From whom did you purchase it Y
A. I purchased it from. the Federal Public Housing Administration I believe.
Q. And where was it located physically when you purchased'it, Mr. Leaman Y
.
A. ''F'' Street in Hampton.
Q. Is that Copeland Park?
A. Yes, sir.· ·
Q. And you purchased a subdivision; you purchased a
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duplex house from the old Copeland Park subdivision and
moved it on to your lots up in Waterview subdivision, is that
correct! ·
A. That's correct.
Q. Now will you describe the other house which you referred
to in your direct examination, direct evidence¥
.
Mr. Ford: Residence.
Court: The house in which he lives.
Q. The house in which you live.
A. I don't understand how this is pertinent to this particularly.
Mr. Watkins: The Courtpage 32 } Court : The Court has directed you to answer
.· the question.
·
A. Excuse me, sir. It's a frame _building with asphalt, approved type asphalt roof on it and its got asphalt siding,
cinder. block "foundation on concrete footings. I have septic
tank system and I have the foundation walls built for a garage,
grease-way. It has plumbing.
Q. How many rooms, Mr. Leaman Y
Mr. James: Let him finish, please, sir.
Mr. Watkins: I thought he had finished.
A. It has modern plumbing and cast iron bath-tub, hot
water heater, cast iron sink, base cabinet; formica top, storm
windows, insulation.
Q. How many rooms does it contain?
A. Two rooms, a bath and a hallway.
Q. What is the total or approximate cost of the improvements on yourMr. James: We object, if your Honor please. It's immaterial unless the purpose of it is to show that the more humble
you are, then the less right you have and we object to that
question.
Court : The fact though, Mr ...Taines, you did bring the improvements and what they were on the lots and he has a right
to cross examine him about it once you bring it in. I think
he has a right to ask him what type of improvepage 33 } me:p.ts on it and the Court so holds.
Mr. James: We except and it has nothing to do
with it.
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Court: My recollection is you did introduce the subject
matter and let him describe the houses, one a duplex and one
a single unit and what they were occupied for and I'll allow
him to cross examine him on the subject matter you brought
up.
Q. ·what is the total approximate cost and the other house
which you occupy?
Mr. James: Now we object, if your Honor please, on the
further ground that if you going into the value of improvement, it isn't a question of cost of them but the value of them.
Court: I take it the improvements when you introduced
them had some value.
Mr. James: That's right; he didn't ask him the value of
the improvement. He asked the cost of them and it's well
known that land, buildings in this county that a few years ago
cost certain amounts of money have sold for fabulous prices.
This defendant has paid fabulous prices for some of it and
the question isn't what it cost but the value of the property.
Mr. Ford: Value is a matter of opinion. He hasn't asked
him the value of the improvements; otherwise we'd get a
fabulous price.
Court: Ask him the total amount of the improvements on
the land and if you are satisfied with that, all right. You are
not, you may ask him what the costs were at certain times
when he put them up.
page 34 ~ Mr. James : We except to them.
Q. First, as the Court has directed me, I ask you what is
the value of the improvements on your two lots and secondly,
also as the Court has directed me, I ask you what is the total
cost?
A. I'm not prepared to give you a total cost at this time.
Q. Can you approximate it, Mr. Leaman?
A. Its been over a period of years from 1942 until the
present andQ. The duplex house was bought in '55. Can you approximate the cost of it?
A. Well, as it now stands I would estimate in the vicinity
of $6,000.00, labor, materials.

Court: That's a sufficient answer.

A. Sir?
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Court: That's a sufficient answer.
Q. Now, :Mr. Leaman, you have testified that you came to
live in Waterview subdivision in 19547
.
A. That's when I permanently moved my residence..
Q. When did you first start to use. Route 631 as a means of
reaching Goodwyns Neek Road Y
A. 631Y

:Mr. James: I object to that as being immaterial.
page 35

~

Q. You stated on direct examinationA. I have been down that road.

:Mr. James.: Except to the ruling of the Court.
Court: All right.
·
.
A. As early of '41.
Q. I asked you when did you first start to use it, Route 631
out to Goodwyns ·Neck Road. Now my question, if there's
any doubt in your mind, my question is based on your reply to
Mr. James that you used the 30 foot road 10070 of the time
until the state road had beenA. Installed.
Q. Installed and accepted.
A. Yes, sir.
Q.· Date-wise I want to kn,ow the date.
A. I can't tell you the exact date of that. I told :Mr. James
in my answer to his question that I estimated possibly 1950.
I don't know.
· Q. To the best of your knowledge.
A. :Maybe plus or minus a year or so.
Q. To the best of your knowledge it was approximately
19507
A. Yes ; very hazy on that.
Q. Since-now since the Americ,an Oil Company has blocked
this easement as you have it and since the County Board of
Supervisors has abandoned Route 630 to which this easement
runs, will you.state to the Court why you would use
page 36 ~ this easement at this time Y
Mr. James: We object, if your Honor please. The man
has an easement. Why he uses it has nothing to do with it.
Absolutely immaterial.
Court: That's true.
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Mr. James: Why ·do you go home to your wife at night.
Makes just as much sense.
Mr. Watkins: We're going to show that it's going to make
a little more sense than that.
:M:r. J"ames: Absolutely immaterial.
Mr. Watkins: I want to know the purpose for which he's
going to use this easement.
Court: He's testified tQ some of it which I .will allow you to
cross examine him. He went to Mallory Shield's store on
various occasions to buy groceries and produce and what not.
You may go into that.
Mr. James:· He said what he is going to use it now. He
can't use it.
·
Mr. Watkins: Yes, sir, after the road has been abandone9I want to know for what purpos~, for what lawful purpose you
intend to use this easement.
Mr. James: We object, if your Hon9r please. That doesn't
make sense; after the easement has been obstructed and
abandoned for what purpose he's going to use it. He can't
use it if it's blocked.
page 37 ~ Court: I think a lot of it is true but he has a
right to find out in answer to your question that he
did use it to buy produce and groceries.
Mr. James: He asked him what purpose he's going to use
it now.
Court: If it were open what purpose would he use it now.
Mr. Watkins: No, sir, that's the important point, as it now
is. In other words, Mr. James has read into the record of
this Court the very words in the deed of 1942 creating this
easement and he must look to the words of that grant and cannot derogate therefrom. He must use this. easement, if he is
to use it lawfully, for the purposes recited in the words of the
deed, the plain language of the deed. Now, the plain language
of the deed is that it was access ; as your Honor can plainly
see, it is access from his lots to old Goodwyns Neek Road
by means of using this easement; also by means of using the
easement out here and access from Goodwyns Neek Road back
to here and that's what the deed says is the purpose, the express purpose in the deed. Now I want to know what he intends to use that easement for other than the easement expressed in that deed where the limitation was placed on the
grant and it's material. It goes to the very heart of this
case.
Mr. James: If your Honor please, we take the position that
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has nothing to do with it. That he has the. easement. That we '11 meet tnat question when we get
to it but this is not the proper place. The reason
that he can't get to Goodwyns Neek Road is because these def endan,ts have not only obstructed the easement but they have
obstructed and destroyed Goodwyns Neck Road and ~he burden is on them to fix it so he can get to Goodwyns Ne,ck Road
over this easement and that the purpose that he w:oulcl use
the easement for is exactly what it's put in the grant and -we
are bound by _the grant and if he wants an answer to the question, all he has to do is read the deed.
Mr. Watkins: If the Court 'please, I'm in disagreement
with my friend.
Court: I '11 allow you to ask the question.
Mr. James: We except, if your Honor please.

page 38

~

Q. Now Mr. Leaman, your counsel has read to you the g·rant
creating the easement which was for the purpose of ingress
and eg-ress; that is the right to come and go along the entire
length of this old 30 foot road. If you happen to be on Route
630 you may use it to go to your home. If you are at your
home on 631 you may use it to go all the way out to old 630?
A.. Yes, sir.
Q. To travel along those lines within those lines indicated
on this plat. Now, for what purpose, for what purpose do you
intend to use this road in view of the fact that old Rou·te 630,
commonly known as Goodwyns Neck has been abandoned by
the Board of Supervisors of York County officially
page 39 ~ and acquiesced in by the State Department of Highways of the Comm~nwealth of Virginia.
A.. We protested that abandonment and there is a suit pending I understand.
Q. You 're not answering my question.

Mr. James : I think he is.
Court : Let him go ahead. ·

A.. It has a bearing on it. We've instituted a suit for extension of re-opening of this road that the Board of Supervisors abandoned in violation of the State Code from what
I understand.
·
Q. In violation of the State Code?
A. I believe that's correct. I'm not a lawyer. That's my
impression.
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Q. Mr. Leaman, aren't you aware that the ·case was· ap-·
pealed, this very case was appealed to the Supreme Court of
Virginia and it confirmed the decision of this Court in stating
the Board of Supervisors had authority to close thise road?
A. I didn't know it was appealed to the Supreme Court,

~~·

'

Court: He said he didn't know. That's his answer. Go
ahead.
Mr. Ford: The record speaks for itself, sir.
Mr. Watkins : That's right.
Court: I don't know anything about the record.
page 40 ~ Mr. James : There was a temporary injunction.
Mr. Ford: That's the law of this case.
Q. Mr. Leaman, let us assume for the sake of this question
that this road has been lawfully abandoned. Then for what
purpose do you intend to use the 30 foot right of way?
Mr. James: We object, if your Honor please, because we
don't want to deal on any assumption whatever. vVe want
the evidence in this case just as it is. and I don't think he
ought to have to assume.
Court: Of course, well I do think the easement itself says
what you can use it for. I'll allow him to answer this question
and you may except.
Mr. James: We except.
Court: I can see something else is pertinent if he· gets up
to the point. Go ahead.
·
·
Mr. James : G.etting lots of things in thereA. This easement to me is something that I bought when
T bought my property and if I only use it to walk down there
and walk back and it isn't worth but a nickel, I'm not going
to have somebody else take it away from me.
·
Mr. Ford·: That's not responsive and move that it be
stricken; has nothing to do with the question.
.
Mr. James : We think it is responsive. He asked him what
he is going to use it for~
Court: He's walking down it. You may ask .him
page 41 r another question. Go ahead.
Q. Would you use it for any other purpose T
A. Well, its got other purposes in the deed provisions that
it could be used for.
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Q. What are theyY
A. Mr. JamesQ. I'm asking you, Mr. Leaman.
A. I am not-there are some right of way easements for
water-lines, telephone lines, I don't know. He read them
off.
Q. But, Mr. Leaman, you also heard that they were re-

served to the grantors in that deed. You don't profess to be
one of the grantors in Marshall Lewis, Pohlig, Coleman deed,
~e~uY
·
A. If you are trying to tie me up in legal terms, I think
you '11 have no difficulty.
·
Q. Well, you bought from them Y
A. Yes, sir.
Q. And they did not buy from you. It was reserved. ·
Court: I think that's already been admitted in the first
paragraph of the bill of complaint.
Q. They're reserved to the utility. company. You're not
holding out for the easement to be reserved for the utility company! ·
A. I am not giving anything I bought away to
page 42 ~ anybody.
· Q. But you whatever you bought is in your deed
and is in this deed of January 29, 1942, isn't' that correct!
You have no more and no less.
A. What's in my deed; I think that's correct.
Q. That's a fair stat~ment of the situation.
Court: I think you all stipulated.
A. As far as I know.
Q. Do you claim any other rights in this easement beyond
those expressly set forth in that deed Y
Mr. James: Now, if your Honor pleaseA. I told you anything that I may claim which legally belongs to me, I do so.
Q. I didn,'t ask you that, Mr .. Leaman.
A. I'm not giving you away anything.
Mr. James : I '11 answer it for him. He claims any right
which he's entitled to under this suit and any right he may
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have, if any, any express agreement at common law or any
other.
Mr. Watkins: Does he claim any other right beyond those
set out in this deed.
Mr. Jam.es: He claims any right to which he may be entitled by law regardless of how he got it.
Mr. Watkins: In this easement.
Mr. James: I can't make it any plainer, Mr. Watkins. I
say he claims any right which he may have acpage 43 ~ quired by law reg·ardless of how it may have been
acquired.
Mr. Watkins: All right, sir. Would that include, may I
ask counsel one thing, would that include by prescription or
adverse possession T
Mr. James : If you asked for a bill of particulars we would
have· given it. I think at this time it is not proper to interrogate counsel.
Court: I think the witness has answered it; every rig·ht he
gets by this deed or any other way by law, he wants. He
doesn't want to give away anything. That's the way I under·
stood.
Mr. Watkins: I didn't want counsel later on in· the case
to say he didn't intend to mean by prescription or adverse
possession.
Mr. James: I'll make it plain to you. We intend to claim
anything w~ may be entitled to by any method.
Mr. Watkins: All right, that's clear enough to me.
Court : Any further question T
Mr. Watkins: One further question.
Q. Just one further question. When you did use this 30
foot road, for what purposes did you use it in addition to going
to Mr. Shield's store T
A. Did I use it?

Mr. James: We object to it.
Court: You brought it out on direct examination
page # ~ and I '11 let him cross examin~ him.
A. Sunday afternoons qmte often we take a
different route and ride around to Dandy, just Sunday afternoon enjoyment, pleasure ride.· That's in addition to that.
Q. · Was-d1d you :find this-did you find this a more convenient route! Did you find the 30 foot road easement .a more
convenient route than Route 631 Y
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A. To Dandy it is shorter. There were wet times when it
wasn't the m.ost convenient but plenty of dry weather we. used
it and it wasn't too bad. Had an old car, didn't make ;much
di:fference anyway.
.
. . Q. Would you have driven a new car through it or over
iU
Court: Now is that material 7
Mr. Watkins: He said he had an old car and it didn't make
much difference. I mean that's why I was wondering if it
was material.
·
Court: I don't know. I, don.'t think the question ii;;. material.
,
Mr. James: Maybe he did have a µew car. Maybe he didn't.
have a new car like some of us. We have to use it for .years.

A. Would IY
Q. Yes.
A. I have driven a fairly new, new to me, fairly
page 45 ~ conditioned car over it many times.
Q. At what time; prior to the coming of this.
company ·or after?
A. Both.
Mr. Watkins: Both. All right, sir. That's all.

RE-DIRECT EXAMINATION.
ByMr.James:
: ·
Q. Mr. Leaman, you testified about the value of the cost of
that dupl~x house.
..
A. Yes, sir.
·
·
Q. The amounts you spent in labor and material and so
forth. Did you do any work onit yourself in addition to what
you spent on it Y
A. Yes, sir.
.
Q. Then of course your labor is in addition to the amount
you gave them at that time, is that correct?
A. -Yes, sir.
·
Q. Now that road through the woods over this 30 foot ease·.
.
ment, was that road itself 30 feet wide Y
A. No, sir.·
··
Q. How wide was the road itself?
A. Well, I would estimate 10, 12 feet.
Q. 10 or 12 feet 7
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A. Maybe sixteen.
Q. So if that was the amount, that would leave approximately ten feet on each side of the road, is that corpage 46 ~ rect 1
A. There's no definite line of demarcation there
that I could detect. There's some ditches but I don't know
they're on or off. I believe they are on.
. · Q. Have you ever had to depart more than ten feet from
the edge of the road or the· edge of the tracks in which you
were driving?
.
. .
A. No, sir.
·
.
; Q. What-is .there anything along the edg·e of the road to.
indicateA. There are ditches along either side of. it. I don't know
whether they ran full length or not at this time but the.re were
ditches there and the trees, you just wouldn't drive off in the
woods.
Q. Now those ditches there, how far was it from ditch to
ditch would you say Y
A. I would estimate 20, 25 feet.
Q. Did you ever have to, in using your road, did you ever
have to go across the ditches in the woods to get there!
A. No, sir, I didn't do that.
Q. Now he asked you whether you used it continuousl~r from
the time that you bought the prop~rty until it was blocked
in 1954 and apparently there was some misunderstanding
about what's meant by the word, ''continuous.'' Now; havingin mind that continuous doesn't mean 24 hours a day, seven
days a week, 30 days a month but it means that over
page 47 ~ that period at periodic times wbenever it was necessary or whenever you desired to use it in .the light
·of that, can you say whether you did or· did not use it continuously from the time you purchased it until it was blocked
in '547
A. I did use it continuously when I so chose to.
Mr. James: Witness with you.
RE-CROSS EXAMINATION.
By Mr. Watkins:
Q. Mr. Leaman, do you tell the Court that you· hsed·this unimproved 30 foot easement running down thromd1 tbe woods
and as you yourself described it in a deterioratinQ;, I quote,
in a deteriorating state of repairs, did you use that in pre-
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f erence to using Route 631 which had been accepted by the
State and had bee11; improved after its improvement by the
State?
·
A. This 30 foot right of way in 1948Mr. Ford: He can answer the question yes or no, if your
Honor please. If he wants to explain he can do so later.
Court: You have a right to answer it y~s or no and then
you may explain.
Mr. James: We don't think his preference, why he used
itMr. Ford: He asked him did he actually do it after this
improved Waterview Road had been accepted by the State,
did he use this other half baked road.
A. His question was incorrect, sir, in the description of
this road. I was trying topage 48 }

Mr. James: He didn't ask him if he used it ·
after.

A. Re-answer it as near as possible and not be in agreement
with what he says with its very serious state of disrepair. I
don't contend that it was a correct statement or question.
Q. I didn't say that, Mr. Leaman. I said in a deteriorating
state of repair. I was trying to recall your words verbatim.
Now I ask you, do you tell this Court that you used this old
easement in a deteriorating state of repair to reacli Route
630 after the State Highway Department accepted Route 631
which runs by your door and which was hard surfaced and
open to the public Y
A. I did use this route and after the new route was opened·
I used it too. I used· both ro1.1.tes. I used the new one more
frequently than the old one.
·

•

•

•

•

•

•

•

•

•

•

page 51 }

Mr. James: I'd like to call Mr. Hopkins as an adverse witness.
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MARK C. HOPKINS,
called as an adverse witness by the plaintiff, being duly sworn,
testified as follows :
DIRECT EXAMINATION.
By Mr. James:
Q. Please state your name to the Court.
A. Mark C. Hopkins.
Q. Where do yorr reside, Mr. Hopkins¥
A. In Warwick.
Q. And how long have you resided in this vicinity?
A. Since December, '53.
Q. And what is your occupation?
A. I'm in the petroleum business.
Q. By whom are you employed?
page 52 ~ A. American Oil Company.
Q. American Oil Company?
A. Yes, sir.
Q. Were you or have you been employed by the Pan American Refinery?
A. Yes, sir, prior to the merger of the two companies.
Q. I hand you here a carbon copy of a letter dated May 18,
1955, addressed to Mr. Mark C. Hopkins, Pan American Refinery Company, Box 98, Newport News, Virginia, coming
from Mr. Robert T. Armistead, an attorney. Would you tell
me whether you received the original of that letter?
A. Yes, sir.
Q. Would you read that letter to the Court please sir?
A. '' Mr. Mark C. Hopkins, Pan American Refinery Company, Box 98, Newport News, Virginia. Dear Mr. Hopkins :
I represent the owners of property in Waterview subdivision
who advise me that your company is obstructing a road which
leads between Goodwyns Neck and the Waterview Road. This
road was established and as shown in the Clerk's office of York
County Plat Book 1, Page 632, the deeds conveying the lots
in this subdivision contained this provision: 'Together also
with all rights appurtenant to said lot as the same may appear of record and together also with the right to use Waterview Road as heretofore dedicated in a westerly direction and
thence in a southerly direction out to Goodwyns
·page 53 }- Neck Road and together with the right to use said
·
Waterview Road and the 30 foot road shown on the
blueprint map herein above mentioned, (Plat Book 1, Pa~e
632), such rig·hts being in common with others.' Since the
owners of these lands-since the owners of these lots have
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the property rights in their deeds created by that deed, I am
sure that you ag-ree that you have no right to obstruct same.
We hope that the objection will be promptly removed so that
these property owners may continue to use the road as they
have in the past. Signed, Ro]?ert T. Armistead.'~
Mr. James : If your Honor please, we would like to offer
this in evidence and request that it be marked Complainant's
Exhibit 4.
.. ·
.
The letter was received and marked Plaintiff's Exhibit Number 4.
Q. Now I have here the original of a letter written on the
stationery of American Oil Company dated May 20, 1955 addressed to Mr. Armistead, signed Mark C. Hopkins. Tell me
whether you wrote that letter Y ·
A. I did.
·Q. Would you read that letter to the Court?
.
A. "Mr. Robert T. Armistead, Attorney at Law, Williamsburg, Virginia. Dear Mr. Armistead: I have your· leth~.r· of
May 18, 1955 advising that you represent the ow:ners.of property in vVaterview subdivision and also advising
page 54 r that our company is obstructing· a road which your
clients claim they have a right to use. This matter
has been referred to our legal department. As soon as I am
advised with respect to its findings, I shall advise yo·u ,vith
respect to same. Signed, Mark C. Hopkins.''
· ·'

The· letter was received and marked Plaintiff's Exhibit
Number 5.
Q. This letter said as soon as you were advised of the result of the findings of your legal department, you would advise Mr. Armistead. Did you ever get in touch with Mr. Armistead?
·
A. Yes, sir, I think he was contacted by Mr. vV,;ttkins, our
attorney. I did not. ·
Q. That is not in response to my question. I said did you
ever get in touch with Mr. Armistead 7
A. I did not.
·
·

Court: He said that. He said he did not.
Mr. James : Witness with you. ·
Mr. Watkins: No. questions at this time.
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COOPER W. GUERRANT,
called as a witness by the plaintiff, being duly sworn, testfied
as follows:
DIRECT EXAMINATION.

By Mr. James:
Q. Please state your name to the Court.
A. My name is C. W. Guerrant.
Q. Where do you live, Mr. Guerrant,
A. Where do I live Y
page 55 ~ Q. ·Yes, sir.
A. I live in Hampton.
Q. By whom a.re you employed Y
A. Department of Highways.
,
Q. Are you familiar with a plat which shows a 30 foot right
, of way running from old Goodwyns N eek Road to W aterview
Road now passing throug~ the plant of the American Oil
Company¥
A. I don't know, sir. I'll have to see the plat. At this time,
the witness was handed a plat.
A. I don't know that I have ever seen one of these before,
Mr. James.
Q. I '11 get you this one (indicating).
A. Yes, sir, I'm familiar w_ith this plat.
Mr. Watkins: I don't believe that plat has been introduced
in evidence.
Mr. James : That's correct. I didn't ask him about the
plat. I asked him if he-if he knew about the 30 foot road
which ran from the old Goodwyns Neek Road to the Waterview Road.
A. Yes, sir.
Q. And now passing· through the property of American Oil
Company?
A. Yes, sir.
Q. Did you ever have any-do you know Mr.
page 56 ~ Mark Hopkins?
A. Yes, sir.
Q. Did you ever have any discussion with him about this
roadf
.
. .
.
A. Yes, sir.
Q. What was the occasion for· iU
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A. Well, I don't recall the date, sir, but Mr. Hopkins called
me down one day to talk about some of the roads in the area
and he had a big plat of the whole· area which they had purchased, American Oil Company property and we were discussing the road that the State maintained in there and he
pointed out a road and he asked if I knew whose it was.· I
told him, "no, we didn't have anything to do with it. It was
not in the State system.'
Q. Is that this 30 foot road they're talking about nowY
A. There's a 30 foot right of way as I understood it.
Q. Went through the property.of this American Oil Company now?
A. Yes, sir.
Q. Did he make any further statement! You told him you
didn't know anything about the road; you didn't have anything to do with it.
Mr. Ford: Let him testify.
page 57

~

Q. What did you tell him?

A. I told him the State did riot maintain it. It
was not in the highway system. If it was a road there, we
didn't have anything to do with it. The plat showed a 30 foot
right of way and Mr. Hopkins was concerned about why we
didn't maintain it or words to that effect and I told him we
didn't know anything about it. It was not our road.
Q. You did not personally know anything about the road Y
A. No, sir, I had never been through there.
Q. Did he sayMr. Ford: I object, if your Honor please. Let him ask
him.
Mr. James: I haven't asked the question. .
Mr. Ford: You asked him a leading question to start off
with..

Q. Did he make any statement whether or not he knew the
road was there?
A. Did Mr. Hopkins make the statement?
Q. Yes, sir.
A. Mr. Hopkins said he had been through there, yes, sir.
Mr. James: Witness with you.
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CROSS EXAMINATION.

By Mr. Ford:

Q. Did he describe the difficulty that he had in
page 58 } getting through Y
.
A. ::M:r. Hopkins said it wasn't too easy, sir.
Q. Did he say he got all the way through or had to turn
around, if he could, and back up or do you recall?
·
· A. I don't recall that he said he had to turn around. I
understood him to say he carried one of his New York officials
through there and almost scared him to death getting through
there with him. .
Q. Did you ever try it yourself.
A. No, sir, I never did try to go through there.
Q. Can you tell about when this was, Mr. Guerrant Y Do
you think it was the latter part of '53 or early part of '547
A. I wouldn't want to pin it down too closely because it
didn't interest me as far as the road was concerned and I
wasn't too interested.
Q. I'm not trying to pin youA. I tell you it was the time they were-about the time
they were doing all the clearing for the property.
Q. Just getting ready to Y
A. Yes, sir.
Q. To start construction; had not-had not entirely cleared
the land, had they Y
A. No, sir, they hadn. 't :finished clearing the land.
Q. Well, without trying to pin-point you again, would you
say it was as late as November, 1954¥
page 59 ~ A. No, sir.
Q. You don't think it was as late as that Y
A. I wouldn't want to say, sir. I really don't k~ow.

Mr. Ford: I see. Thats all right. !"think that's all.
RE-DIRECT EXAMINATION.
By Mr. James:
Q. I may be wrong but I thought I understood you to· say
probably some time in '53, do you remember?
.
A. I don't recall the date, Mr. James. I mean I'm sworn
in here.
Q. Well, I want you to tell the truth.
. A. It was a time the clearing was going on, if that will mean
anything to you.
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Q. Was it before or after the fire?
A. Before or after the fire Y That was before the fire I,
believe.
·Q. The fore st fire they had.
A. I think it was before the fore st fire. It was a little fire
that I reckon you a!e talking about.
Mr. James: That's all.
RE-CROSS EXAMINATION.
By Mr. Ford:
·
·
Q. They had started clearing, that's right, had they not I
A. So far as I remember,. yes, sir.
Q. And had gotten considerably into the clearpage 60 ~ ing Y
A. Yes, sir.
Q. Wouldn't you think it would be then safe to say it was
in the fall of '54, some time in the fall of '54 Y
A. 1,Vell, it probably was.
Mr. Ford: Yes, that's all.
Mr. James: But you do establish it as before the forest
fire?
; ,·_!_1
A. S(? far as I remember, yes, sir.

•

•

•

•

W. E. HOGG,
called as a witness by the plaintiff, being duly sworn, testified
·
as follows :
·
page 61

~

DIRECT EXAMINATION.

By Mr. James:
.
Q. Please state your name to the Court.
A. W. E. Hogg;. full name of William Edward.
Q. What is· your occupation at this time Y
A. I'm Trial Justice of York County and ·practicing attorney at law.
Q. Judge Hogg, this is a map that has been introduced in
evidence depicting a road that (indicating), 30 foot right of
way that runs from old Goodwyns·Neck Road over .to Water~·
view. Were you familiar with that road Y.
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A. I'm familiar with a part of it.
.
Q. Well, are you familiar with the lower part down where ·
it w~nt into Goodwyn Neck Road?
A. Yes, sir.
.
..
· Q. First will you tell me, you see the old road and the .new
Goodwyn Neek Road on the map Y
A. Yes.
Q. Whether those roads there correctly depicted the man~
ner in which the old road entered the-that intersection Y ·
A. The old road is shown here as a curve when it was more
nearly an acute angle. The new road shows a curve and that
was put in there when the road was hard surfaced by the
State.
Q. Now, when did you first know of that road which now
indicates the 30 foot road; not necessarily that
page 62 ~ when you first knew of it but when did you first go
over the road going through there, approximately.
I'm not trying to make you tell your age.
A. I don't object to telling my age. As near as I can fix it,
it was 1897~
Q. How did you happen to know about it at that timeY
A. I was going. to school as a school-child to Goodwyn Neek
School that was commonly known as Saint Michael's where
there is now a community church.
Q. Well; where was the school in relation to that-the intersection of that 30 foot road with the Goodwyn Neck Road?
A. It would be east of it approximately a mile and a half.
I later went to school, I think it was in 1901 at what we knew
as the Corner Pine School. That was the school-house that
stood approximately 300 yards from the Corner Pine; that
is the acute angle in the road coming out towards Hornsbyville or towards Yorktown.
Q. And that would be about 300 yards from the intersection
of the old Goodwyns Neek Road with that 30 foot road we
were talking· about?
·A. What shows on the map as a 30 foot road. I didn't
know is as a 30 foot road or any particular width. I knew
there was a road there that ran from Goodwyns Neck Road
on down to York River. That's all I know .about that road.
Q. Did ·you ever go into that road Y
page 63 ~ A. What did you sayf
Q. Did you ever go into that road?
A. Yes, I've gone into it.
Q. Yori have been through it Y
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W. E. Hogg.
A. Yes, I have been through it. Since I have grown up, not
the entire length of but as hunting. I reckon it was generally
known that I was a hunter and hunting the woods and hunting the wild turkeys and hunting wild turkeys through there.
Q. Where did that road at that time terminate up towards
York River?
A. The road went in, as I recall as what we knew as the
rifle pits. It was straight; didn't have a curve or an angle in
it as shown on that map.
Mr. James: Witness with you.
CROSS EXAMINATION.
By Mr. Ford:
·
Q. Mr. Hogg, the road that you speak of as having been
used· by you when you were a boy and the road that you ran
across when you were hunting, are you able to say that that
is the road that is shown on this plat of January 6, 19427
A. As much as I can say is that there was a road leading
from this angle (indicating), old Goodwyn Neck Road directly
down by the rifle pits to the York River back.
Q. Whether that coincides with this 30 foot easepage 64 ~ ment, you are not able to say!
. A. That I have not tried not determine.
Court: Put your pencil where you first started a while ago.
A. From this angle right straight down here (indicating),
right down to the river bank.
Court: This is the bend you say wasn't in there at that
timef .
·
·
A. I don't know anything about this.
Q. You cannot says this map shows the easement where the
road was located physically on the ground T
.A. I haven't tried to locate it from the record or any survey.· All I know, the road was there. It was not a part of
the county road system and worked by the county but it was
a road there and was used.
Mr. Ford: That's all. Thank you, sir.
Mr. James : One further question.
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W. E. Hogg.
RE-DIRECT EXAMINATION.
By Mr. James:
Q. I show you a plat titled'' Map Showing Changes In Road
System Property at Goodwyn Neck Belonging to American
Oil Company, made by J. Temple Waddill, Certified Civil
Engineer, Richmond, Virginia." I can't find the date on it
and I ask you whether or not this ~map (indicating) more
nearly depicted the correct condition of the Goodwyns Neek
Road and that so called -~O foot right of way; that is in respect to the angle of at which it intersected. Here'~
page 65 ~ a larger map that counsel on the other side has
tendered this (indicating).
A. Sch_ool-house that I spoke of that I went to school when
I was seven years old is now shown on this map as Dandy
Chapel.
Court: That was a mile and a half east, approximately?
A. I say approximately a mile and a half east of this
corner (indicating). Before the road was hard surfaced
and this curve put in, the old road ran down and it was I say
approximately 90 degree angle right at this point. There
was a ditch along this side of the road (indicating) that ran
on down into the woods and you could stand on this point
and look down the road .at one time right straight down to the
river. As to when this curve-this angle was made b.ere or
that part was open, I couldn't tell you anything about it.
Along this point was what was known to me as a boy as the
rifle pits and it was a field that came up, that came· up to
that bank and this road went right down along that bank.
Q. It' was an old fortification of that kind known as rifle ·
pit, Revolutionary fortification 7
·A. I don't think it was Revolutionary. I think my grandfather helped build it. It was the war between the states.
Q. Does this map more correctly depict· it rather than the
other one correctly depict where this road came through tliere
' · and old Goodwyn Neek there 7
page 66 ~ A. Yes. I say this where-I don't think it had
this off-set. I think it had more a slight curve as
you get here. If you recall, the point between ''H'' and.''J''
approximately there, there was a depression in the road up
from the head of Back Creek and there's a stream that went

so
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George Watson.
over, v~ry small stream that went over into the "\Vaterview
side of the road. That would be on the westerly side of the
Goodwyn Neek Road before you get to what we k~ew as Corner
PineY
·
Q. Where was the Corner Pine?
A. In this corner and coming around you had to make practically a 90 degree angle to get around the old pine.
. Q. Would you say then that that pine was located as coming
from Dandy on the old Goodwyns N eek Road as you made that
riglit angle turn to the left, it was right in the corner to the
left?
A. Yes, and as I started to say, between this point ''H"
.and "J" shown on the map here, there's a depression at the
head of Back Creek and about where the '' H '' is there was a
school house and that was the school house where I went to
school when I was 11 years old and the school house that my
father went to school when he was a boy.
Mr. James: Thank you very much. Witness with you.
Mr. Ford: We have no further questions. We have no
further questions.

•
page 67

•

•

•

•

~

GEORGE WATSON,
called as a witness by the plaintiff, being duly
sworn, testified as follows :
DIRECT EXAMINATION.

By Mr. Coles :
Q. State your name please sir.
A. Mr. George Watson.
Q. Where do you live, Mr. Watson Y
A. Where do I live nowY
_ Q.. Yes.
A. Newport News.
Q. Have you ever lived in York County, Mr. WatsonY
A. I never lived there but I have been up in there some.
In fact, I bought a place down on this river.
·
Q. On what river is thaU
A. On the York River.
.
.' Q. Where is that property located, was the property lo,catedY
·
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-George Watson.
A. The piece that I had Y
Q. Yes.
A. Well, it's-was between where this old big home which
you go down this Polish road in between there and. where Mr.
Jessie Shields used to live, on the waterfront.
Q. On the York RiverT
·
A. Yes, sir.
Q. How did you get access to your property Y
A. Wellpage 68 } Q. Mr. Watson.
A. I went up there looking for the place and aftei.:I passed this road, going down to this old Polish property.
Q. What-on what road was that Y I mean by what public
road did you reach itY
A. You go down the old Goodwyn N~ck Road.
Q. I see.
A. Then after· you pass there, I went down through the
woods to come to a bend in the road. The bend turns to your
right.
Q. As you go which way.
A. As you go down toward Dandy.
Q. I see.
A. And turn right, I turned right through the woods and
went down; you go to the water but just before you get to the
water they had another little road turn off of that to Old
Caretaker, the- name of Hostetter. He looked after this old
big home.
Q. Who owned that home, to your knowledge?
A. I couldn't tell you. I didn't know who owned the old .
home. I understood somebody in Richmond bought it but I
didn't never get interested in that because over my .head.
Q. Were you, you say the caretaker's name was Hostetter.
A. Yes, in fact after I bought this place I had, cut a road
through there, I got in with Mr. Hostetter and he
page 69 } kept a boat and decoys for me and I'd go to his
house and go duck: hunting there.
Q. I see. Now, Mr. Watson, I hand you a map. It's on
Map ExhibitMr. Ford: Two.

Q. Exhibit 2 which shows the Goodwyns N eek Road coming
along here and which shows the York River going along· out
he-re and which shows a certain 30 foot road going off to the
north. That is this road (indicating), going along here. Can:
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you tell me if the roads you went down was the same as this
30 foot roadY
A. Well, it was no 30 foot then. It was just a woods road.
Q. I see.
A. But it turneq off this road, turned through this woods
and this is the only road (indicating) that you c_ould go
through here, if this is the one right in this bend and that was
right in the bend. This was the only way that you could get to
the water from where you went down to old big home from
there between there and Jessie Shields' old home site and this
is the only bend in the 1·oad between them two places (indicating).
Q. Now when was it, Mr. Watson, that you went down that
road?
·
A. When I went down there I went down in there, 1 bought
the place in '33 and I duck hunt down there in '33 and '34.
I sold the place in '35 and I haven't been out there
page 70 } too much since then.
·
·
Q. To whom did you sellA. I sold it to Mr. Ellis and he still has it.
Q. To Mr. Rene Ellis T
A. I don't know his first name but I know it was Mr. Ellis.
Q. Now, could you point out on this map the location of
the house where Mr. Hostetter was care-taker!
A. Well, I don't know just-I'm just not familiar with this
map here too well (indicating). I was the first man that
went down in there and bought a piece of land off Mr. Sam
Richardson.
Q. I see.
A. And there wasn't any of these lots in here. All of it
was just woods down here. There wasn't any road by here at
all (indicating).
Q. I see.
A. And I don't know just-right in here where by this map
where the old big home was (indicating). If I knew right
where that old big home right ·there, then I would get you
straightened out but I know there was one road after you
passed the entrance going down to the old big home right in
the bend of the road between there and Jessie Shields' home.
That's all I can remember. So far as the road going through
there and the road was right-the road going through the
·
woods was right in the bend of the road and I think
page 71 } there's only one bend in there so if this Goodwyn
·
N eek Road, evidently this road going through here
must be the· road.
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-George Watson.

Q. Yes, sir.
A. That's all that I can-the reason I know it was '33, I
bought the thing the same year as the storm and Mr. Jessie
Shields come over there and told me, he said, "boy" he say,
"you go back where you come from and don't you never c6me
down here no more.'' This is the only time York County
. almost like got to got torn to pieces and I bought that just
a few months before the storm.
Mr. Coles: I have no further questions.
CROSS EXAMINATION.
By Mr. Watkins:
Q. Mr. Watson, does your property show on this mapY
A. I wouldn't know because where my property is, where
my property was.
Q. Yes, sir.
A. It wasn't no lots all laid off here and I don't know just
how that was but there was a lot joined a little branch and
I think my lot evidently must have run up here (indicating).
Q. Sir!
A. If this land here were to come down here to where the
edg·e of the woods would come off this road, then I could tell
you.
Q. Just one moment please sir.
page 72

~

Court : Did you sell the lot to Mr. Rainey Ellis
and then to Creecy; you remember a Doctor

Creecy?
A. I soldCourt: Did you sell him one half and Rainey Ellis the other
half!
A. That's right.
Q. Mr. Watson, this map here shows-this shows all the
roads on it (indicating).
. A. You got to give me some starting point here.
Q. Mr. Jessie. Shields lives .out near Hornsbyville Post
.Office.. Hornsbyville Post Office would be here (indicating).
A. Yes, I see.
·
·
Q. Hornsbyville Post Office would be right along here and
Mr. Jessie Shields would live on the opposite side about so
(indicating).
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-George W atso1i.
A. No, at that time Jessie Shield lived on the, Mr. Jessie
Shields' old home place was out here somewhere (indicating).
Q. That's right. He lives now over here ~indicating).
Court : He's, right now he lives there.

Q. This is your old right of way shown on the map presented to you by your counsel just a moment ago. This, in
purple, is the old right of way leading through here (indicating). Now, this is the private-this is the road, public
road leading to York Glen in here.
A. All right, wait a minute. Now right in here
page 73 ~ there's a littleQ. Squ.ail?
A. And right here I used to come down here and go right
·down here and there was an old house sitting here and an old
:field here (indicating).
Q. Yes, sir.
A. They give me a right of way to my place right there
through there and I cut through that woods.
Q. Yes, sir.
A. That's right. Then I couldn't get enough money to open
·this road here so Mr. Jessie Shields told me I could come in
here (indicating).
Q. Yes, sir, you sold your land right at this point to Rene
Ellis!
A. Yes, sir. ·
Q. That was formerly Sam Richardson's land Y
A. Yes, sir..
Q. Instead of it being this road here which you described,
it was private road in here which is approximately on the
mapA. Yes, but now this road here (indicating), this road here
·when I-before I had this laneQ. Yes, sir.
A. This road right here, I was just going down looking for
anything I could find on the river to get me a camp.
·
Q. Yes, sir.
page 74 ~ A. So I didn't go down this road (indicating).
·
· When I come in here and went into this road and
lbumped into Mr. Hostetter and after I got in with Mr. Hostetter, then I commenced coming down the beach and he told
me about Mr. Sam Richardson and he went to see him.
Q. Mr. Hostefter lived on the Pohlig estatef ·
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William, N. Sm,ith.
A. That's right, he lived where this road comes here this
would go to the water; before .you get to the water, there was
a little place right here you could turn to go to his house.
Q. Yes, sir.
Mr. James: Would you let the record show the road he's
pointing to on· the map, this road here he calls it, where he
said he went to Mr. Hostetter is.the 30 foot road that we are
talking about.
·
Mr. Watkins: No, sir, I disagree on that point for this
reason. He went over a road down to Mr. Hostetter 's in 1933;
I u.nderstood him to say the stormA. Yes, sir.

Mr. Watkins: That happened to be about nine years prior
to the time this road was put on the map and he couldn't testify to that. He wouldn't know.· It wasn't on there.
Mr. James: Went through a road, in that general location.
Mr. Watkins: Through a road.
A. I don't know whether this road was on this
page 75 ~ map at. this time. I know when you got on this road
. and you got in here there was a little road going
through the woods but it wasn't nothing but a woods road.
Mr. Watkins: Thank you very much, Mr. Watson .
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,vILLIAM N. SMITH,
called as a witness by the plaintiff, being duly sworn, testified
as follows :
·
DIRECT EXAMINATION.
By Mr. James:

Court :
A.
Q.
A.
Q.
A.

·wm you state your full name, please?

William Newton Smith.
Mr. Smith, where do you live?
Where do I live?
Yes, sir.
Waterview Road.
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William N. Smith.
Q. That's in York County. That's in York County?
A. Yes, sir, my property.
Q. How long have you lived on Waterview Road!
A. I have been living there since May, '47.
Q. Where did you live prior to that timeY
A. Newport News; Hampton Avenue.
Q. What is the number of your loU Do you know what
the number of your lot is on your deed Y
A. Number six.
Q. Number six. Do you know what block and section!
A. Block one, Block "C" I reckon. What do
page 76 ~ you call it. The first block this side of where the
swamp was, Block "C" I believe it is.
Mr. Watkins: Section" A".

A. "A", Block "A", that's right.
Q. In other words, you go down the "\Vaterview Road to
the river and turn to the right and you live between that corner and where the marsh or swamp was Y
A. That's right.
_
Q. Did you ever know anything about-strike that please,
sir. Do you know where Mr. Bryant now lives, Mr. Stumpy
Bryant?
A. Yes, sir.
Q. Do you know anything about a road that's supposed to
run from about in front of his house out to Goodwyns N eek
RoadY
A. Mighty well.
Q. How long h~ve you known about that road Y
A. WhaU
Q. How long have you known about it Y
A. Well, I have been knowing about it ever since '47. Ever
since I moved up here.
Q. Have you used that road yourself?
A. Quite a lot.
Q. For what purpose did you use itY
page 77 ~ A. Well, I used it for mostly for going up in there
getting saw-dust but I have been out in and back
through there to Dandy; not too often but I have been through
there on several occasions, numbers of occasions.
Q. Did you get the saw-dust from the site of an old saw ·
mill in there?
A. Old saw mill, they claimed, someone told me some of the
old boys up in here that it had been there for 15 to 17 years
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William, N. Smith.
an<l it was rotten, black saw dust and it m,ade wonderful for to
put on your land.
Q. Just what you needed T
A. Just exactly what I needed, yes, sir.
Q. And how often did you go in there to get saw dust?
A. I have been in there some times three and four times
a day.
Q. You didn't carry it by the spoonful, did you?
A. Well, I had grass bags I filled the trunk of the old big
Buick up with grass bags and I had bu~hels and tin cans and
filled up the car.
Q. You didn't have a truck. That's the reason you made
so many trips Y
.A. That's right, I had a two wheel trailer but at the time
I had the trailer I didn't know anything about the saw dust.
Q. Now how far in that road, from the Waterview Road
was it to the old saw mill site compared with the
page 78 ~ Goodwyns Neck Road.
A. I'd say-I'd say three quarters of the distance from the Waterview Road to the Dandy Road.
Q. I see.
A. Roughly three quarters.
Q. Now you say that you also used that road for going to
. DandyY
A. WhatY
Q. You said you also used that road for going down to
Dandy?
A. Occasionally, yes, sir.
Q. Any particular purpose for going down Dandy wayY
A. Yes, I went down to the store on several occasions. Mr.
-a man by the name of Percy Hogg used to run the store
down in there and I have been through there to make a shortcut from home through that-a-way and instead of going all
the way around.
Q. Do you know the -approximately the last time you used
that road?
A. The last time?
Q. Yes; yes, approximately.
A. Well, the saw mill was in there in '54, '53 I believe. I
never used it much during the saw mill time when the saw
mill was in there because they always had old lumber and slab
wood all over the road and I was afraid to drive
page 79 ~ my car up in there.
Q. That was the second saw mill, not the original
one?
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William N. Smith.
A .. That was the saw mill they were sawing up to clear up
for the refinery but after the saw mill got out and clear up, I
went up in there and I had to stop every once and a while to
throw a piece of slab wood out of the way and I finally got
to the saw dust pile and I would load up with my saw dust and
come back and up to the-I'd say up until the bulldozers
started plowing the road up and they put a barricade there,
no trespassing, that I used to go up in there and get the saw
dust.
Q. In other words, ,you went just as long as you could, is
that right!
·
.
·
Mr. Ford : Let him testify, if your Honor pleases.
Mr. James: Strike that.
Mr. Ford: Yes, sir.
.Mr. James: I -didn't expect you to object so quick.
Mr. Ford: I just woke up.

Q. Did you know about when that was when they started
the bulldozer 7
A. Sir, I can't hear you, Mr.Court : Come back.
.
A. I'm sorry.
Q. That's all right. It's my fault. I ought to stay here.
Did you know about when it was that they commenced to bulldozing the road and you had to stop using it 7
page 80 ~ A. Well, summer before last I. reckon it was. I
don't think it was last summer. They had bulldozed it up. The summer before last they started bulldozing
it and closing it up and put a barricade there or. partially
barricaded it.
Q. Do you know how long before they commenced bulldozing the road it had been since you used it to go down to
Dandy!
A. No, I didn't go to Dandy. I haven't used the road to go
·
to Dandy for several years.
.
Mr. James: I see. Witness with you.
Mr. Watkins: No questions, if ·your Honor please.
page 81
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GEORGE E. SHIELD,
called as a witness by the plaintiff, being duly sworn, testified
as follows:
DIRECT EXAMINATION.
By Mr. James:
Q. Please state your name to the Court.
A. George E. Shield.
Q. Where do yon live, Mr. Shield Y
A. 212 Hilton Terrace, Warwick.
Q. And what is your occupation t
A. I'm President and General Manager of· Shackelford .
Auto Company.
Q. Where is that located Y
A. 327-25th Street, Newport News.
Q. That is the dealer for what kind of automobile t
A. Dodge and Plymouth.
Q. Did yon-it is a leading question, do you own any property up in the subdivision known as Waterviewt
A. The property is owned in. my wife's name. I
page 82 ~ bought it and gave it to her as a property; lot 8,
Section '' B.''
Q. What was that lot numbed
A: Eight..
Q. Lot 8, Section "B"Y When did you buy that property,
Mr. Shield!
A. I bought it in the summer of 1947.
Q. At the time it was bought, what was the means of access
to it?
A. At the time I Q, From the public roads.
A. From the public roads yon went down to the Good,vyns
N eek Road leading from Horns byville and turned tl.1rongh the
woods what was called the old dirt road or the 30 foot road
as it was described to me bv Mr. 0 'Hara.
Q. By the way, did you buy your property through any
agenU
A. I bong·ht it through Mr. O'Hara who was representing
the Coleman estate.
Q. And I understood he took it down-took you down and
showedyonY
A. He took my wife and I down personally and showed us
the property. He carried us down through this pld road and
told us this old road was a private road which was part of the
road, part of' our rights to and from our property.
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Geor_ge E. Shield.
page 83

~

Q. You use that road now?
A. I used the road up through 1954, September of
'54 when we left up there at the conclusion of the summer of
'54. We used it up until that time. We moved back to town in
September and we quite frequently went back for week-ends
and somewhere during the fall of '54 after leaving there,
coming back up there the road then had been, a ditch had been
put across the front end of it and it had been obliterated.
Q. Up un.til that time, did you or did you not use the road
continuously f
A. I used the road continuously. I have two boys and even
after the State cut through back of Mrs. Moore's, every time
that we went to Dandy we continued to use the road regularly
and continuously because it was approximately three miles
shorter round trip by going that way. My two boys, when I
purchased the property up there in '47, my youngest boy was
seven years old and my oldest boy was nine and they liked
to attend baseball g·ames so I used to take them down to Dandy.
They bad a ball-park or lot down there, a diamond they played
ball on weekends and I used to take them down there on weekends and leave them and went back in the afternoon and
picked them up. I did that regularly and consistently. Wnen
the boys got larger, they more or less learned to drive up and
down that road. They didn't have a driving· permit so I
woudn 't let them on the other road. I let them on
pag·e 84 ~ that little road. They had some friends over in
Glen. They used to drive from our place down to
the 30 foot road and come down through the York Glen Road.
Q. They learned to drive on that road which has now been
blocked, is that right?
A. Did a lot of practicing in there, yes, sir. Then on that
road in 1948 and 1949 for a number of years I had the Newport
News Kiwanis Club up every year for a summer picnic and
in 1948 and '49 the Virginia Electric and Power Company at
the expense of the Kiwanis Club, brought a big full sized bus
passenger bus over that road up to the back of my property.
Q. Now, did the company travel all the way from the-that
road from the Goodwyns Neck Road right up to the Waterview
Road?
A. Yes, sir. .
Q. Now its been-of course you are familiar with the bend
in that road, that so called 30 foot road (indicating· a document)?
·
A. This bend here (indicating) f
Q. Yes, sir.
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George E. Shield.

A.. Yes, sir.
Q. Now its been testified at one time that is some time prior
to '42 anyway that road didn't bend to the left as you approach Waterview Road but kept straight through and went
up to what is known as the old rifle pit. Do you know anything about the rifle pit or about that old road f
page 85 ~ A. At the time I purchased the lot, the bend was
in here (indicating) and you came on up and made
the turn here (indicating). 'l'hat's right back of Stumpy
Bryant's property. My lot is lot eight. On the side of my lot
coming through between seven and eight is the place known
as the rifle pit; rifle pit comes on out and exits into the beach
front there of· the river and there is a portion still left that I
never have been able to completely eliminate that comes in a
part of my property where the road came in and wound around
and terminated on the beach front.
Q. What do you mean you haven't been able to eliminate.
A. Because the dirt been so hard that I haven't been able
to get anything to grow where people used to trav.el over the
runs to it.
Q. Now, this so called 30 foot road that's the right of way.
The road itself, the portion you could travel, I don't suppose
was 30 feet, was itY
A. No, that wasn't 30 foot.
Q. Just tracks.
A. It was what you call a 30 foot road so Mr. O'Hara told
me.
Q. Just tracks were concerned, that's just wide enough for
one vehicle Y
A. Just wide enough for one vehicle.
Q. Now, what was the condition of that road
page 86 ~ when you last used itY
·
A. Well, at the last time we used it in '54 it was
quite a few ruts and holes in there but ,yasn 't anything in
there deep enough to keep an automobile from going in and
out with no dam~ge done to the automobile apparently. Twist
and creaking on the chassis body but as far as being able to
get in and out, you could get in and out all right.
Q. Do you know whether anybody-anyone ever did anything toward maintaining the road ·or repair it or anything?
A. In 1948 I took up a contribution among the residents of
the Waterview Section 8 to assist me in having the road
graded and scraped with a road scraper. I had the work
done by 1Ir.· Snyder and then ·after the road was scraped, I
had Mr. Winder who lived down in Dare who is now dead I
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think, he brought in quite a few dump loads of gravel and clay
and filled in the low places. That was in 1948. In 1949 I had
additional loads of dirt brought in by dump truck which I paid
for personally. Then later at various dates I couldn't name
them specifically, my boy in a pick-up truck hauled quite a bit
of dirt and filled in holes.
Q. How was the road, so far as drainage was concerned?
A. The road, as far as drainage was concerned, was i~
pretty good condition. It was ditches on each side of the
road. The west section of theroad was a little strip of about
100 feet in length. I imagine about two or three hundred feet
back· of the Waterview Road intersection. The
page 87 ~ point you spoke of as being part of tp.e curve.
Q. Yes, sir.
.
A. Yes, sir, that was a little low place there. The drainage
wasn't too good at that particular point. Then on out where
you turned into the dirt road, it was right deep hole that we
filled in any number of times and some times that hole would
get pretty bad and we'd have to swing a little around tq your
-circle around a little bit and come on in on the side of that
road. That's at the Goodwyns Neek entrance.
Q. Well now, you say you went up to and used it going up
to Dare to ball games.
A. Dandy.
Q. Dandy. Did yo:u use it going that way for anything
else?
A. I used to use it quite frequently going down to Dawson's
to the crab factory and I used it quite frequently going down
to visit friends at York Glen. It was so much closer going
that way. Every time I went that way I always. used that
road-and we used it to go to a store at Shield's store to buy
gasolene and oil for the outboard motor and all of our purchasing was done down that way of that nature. Seemed to
me we bought gas every day.
Q. Do you know whether there was any trash or anything
like that dumped along the roadY
·
A. No, sir, there was some-a little trash
page 88 ~ dumped to the left of the road as you would go out
towards Goodwyns Neck Road where people had
dumped some garbage and then down at the end, at the entrance of the road there was a little trash pile to one side
there but it didn't cover up the entrance exit of entrance to it.
Q. There ever enough trash dumped aro:und there to inter-·
f ere with your use of the road t
A. No, sir.
Mr. James: Witness with you.
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CROSS EXAMINATION.

Bv Mr. Ford:
..Q. Mr. Shield, after W aterview Road that is paralleling
York River were maintained, you used that road principally?
A. No, sir, not altogether. I wouldn't even say even principally.
·
Q. How much did you live up on your place? Week-ends?
A. We usually move up in March and we spend the weekends up there until June and then we move up in June and
stay until September.
Q. Yes, now the Waterview Road that I speak of was hard
surfaced then and open to the public around 1949 or '50T
A. Around 1950.
Q. 19507
A. I think so.
Q. Didn't you use that road almost exclusively after that Y
A. No, sir, I just testified, sir, that every trip
page 89 ~ that we made to Dandy we continued to use the
dirt road up until and through 1954.
Q. With any car that you_ hadY
A. SirY
Q. Use any car that you hadY
A. Brand new automobiles becauseQ. Dodge?
A. Dodge or Plymouth.
Q. Dodge or Plymouth.
A. Dodge or Plymouth.
Q. You chose two good cars to go through there, didn't you?
A. Never had any trouble with them.
Q. Now you chose to go through there because it was about
three miles shorter round trip, wasn't it?
A. That's right.
Q. Not because it was a more pleasant drive?
. A. No, but I did route the Kiwanis Club there because it
· was a more scenic drive.
Q. Did they come in the day time or night time Y
A. They came in the day time. It doesn't get dark until
eight o'clock at night and th~y always arrived at.six o'clock.
Q. You weren't on the bust
page 90 ~ A. Yes, sir.
Q. You didn't make the drive?
A. No, sir.
Q. You didn't know whether they had to go out, went in
into any holes?
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A. I didn't hear any complaint.
·
Q. You don't know if they went back the same way t
A. I suppose they did.
·
Q. What day was that they used iU
A. 1949 or 1950.
Q. You don't know that they used the road in 1950 with a
paved road?
A. I couldn't testify to that.
Q. But '49 you do know about that Y
A. Yes, sir.
Q. Mr. Shield, are you sure about ditches being on both
sides of the road Y
A. There's good drainage on both sides of the road.
Q. But you 're not real sure it was a ditch except on the·
west side of the road, isn't that right 7
A. That'~ right.
Q. The time you took up a collection in 1948 and brought
the road scraper in there, that was the time most of the work
was done at any time since you bought up there, is that right!
A. Well, that's the only time that a road scraper
page 91 ~ had been put in there.
Q. You said you had hauled dirt yourself and
paid for it yourself and your boy had hauled some dirt Y
A. That's right.
Q. The time in '48 when you all made a concerted effort
and collected this money, that was the only -time that heavy
equipment was in there to really do a scraping job that you
testified about, is that right Y
A. After that road was scraped once it didn't require a
great deal as far as the main road was concerned to keep it
pretty good shape except that little swainpy place about, as
I mentioned, several hundred feet back of the intersection of
Waterview Road.
Q. That is right, that is the only time you participated and
anybody else to your knowledge in any road scraping or.
heavy equipment used for road purposes .
.A. That's right.
Q. In '48.
.A. That's correct.
Q. And when do you say the logging people came in there to
cut timber for _the refinery! Do you remember that? Was it
in '48-I mean '54 or did you sayf
A. I didn't say.
· Q. Do you know when it was T
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A. I said I used it in '54 up until the time we left
there in September and I came back some weekends after that which was in the fall of '54 and the
ditch had been dug across the entrance of the road back of
Stumpy Bryant's place.
Q. That was in the fall of '54 7
A. Yes, sir.
Q. You used it up until September of '54?
A. That's correct.
Q. That's right?
A. Yes, sir.
Q. You, of course, are familiar with the fact that Route 630
where this 30 foot road inters~cted, if it did intersect it,· no
longer is in the place that you have testified about in your use
of the road going to Dandy. It has been moved, hasn't iU
A. That's right.
Q. Probably a quarter to a half mile ot the south, is that
right?
A. Well, I don't know the distances but I know its been
moved.
Q. Well, what is the road that now leads to Dandy? Do
you know the number of iU
A. No, sir.
A. 1737
A. I don't know.
Q. Route 630, so far as you know, doesn't exist
page 93 ~ at all, does itY
A. At the present time, no, sir.
Q. That's right. S_o that the southern terminus of this 30
foot road doesn't lead or intersect with any road at the present time, is that right?
A. Well, the road in question isn't there any more so that's
gone.
Q. Well, where it was doesn't intersect with any road, the
southern terminus, does it 7
A. Where something is and where something isn't then you
have two isn 'ts.
Q. That may be true but I don't follow you. If you just
answer my question, maybe I can answer you.
A. I '11 answer it.
Q. The, road you talk about, 30 foot road you used entered
into Goodwyns Neck Road?
A. Yes, sir.
Q. That's correct because you went to Dandy?
page 92

~
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A. Yes, sir.
Q. That road does not now intersect with any road, is that
right, the 30 foot highway?
A. This road we 're talking about doesn't even exist. It
can't touch anything.
Q. If that's the way you want to answer it, it's all right.
A. It's nothing there to touch.
page 94 ~ Q. It doesn't intersect with anything Y
A. There is nothing there to intersect.
Mr. Ford: That's all, sir.
Court: The witness can stand aside.
Mr. James: We don't want Mr. Shields to leave.
Court: Mr. Shields, you'll ~ave to. stay.

•

•

•

•

•

CHARLES RENE ELLIS,
called as a witness by the plaintiff, being duly sworn, testified
as follows:
· DIRECT EXAMINATION.

By Mr. James:
Court: You are Charles Rene... Ellis f
A. Yes, sir.
Q. Please state your. name to the C,ourt Y
A.. Charles Rene Elhs.
Q. And what's your occupation, Mr. Ellis?
A. Senior Supervisor in the Newport News Shipbuilding
and Drydock.
Q. And where do you live Y
· A. 502 River Road, Warwick.
Q. Do you own property somewhere up on the York RiverY
A. Yes, sir, I ownQ. Where?
A. It's commonly known at present as York Glen. It was a
piece of Tom Shield's estate on the York River.
page 95 ~ Q. Are you-how long, beg your pardon, strike
that. How long have you owned that property?
A. Since March of 1935.
Q. Do you know anything about the subdivision up there
known as \\TaterviewT
A. Yes-
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Q. Do you know where it's located?
A. I'm familiar with the development of it over that period
of years, since '35.
Q. Are you familiar with the property that's being cleared
by the American Oil Company?
A. Very much so.
Q. Do you know anything about a right of way that ran
through that property from Goodwyns N eek Road to the
Waterview Road known as a 30 foot road Y
A. Yes, I know of the road that came from the Goodwyns
Neek Road at the, sharp bend and it went almost directly to
the river; before it got to the river, it part of it turned and
went on to the Pohlig property. There was another part of it
that went straight ahead to the river. As far as I know and
it is a cleared spot somewhat on the river bank there where
cars would come and park and people bad picnics.
Q. I understand that part of that road when you got up
to about the Pohlig property kept right straight on to the
river?
page 96 ~ A. That's correct.
Q. And part t_urned off into Pohlig propeityY
A. That's right.
Q. Now what was the earliest you used that road?

Mr. Ford: Which road.

Q. This 30 foot, so called 30 foot road or any part of it Y
A. The earliest I used it was when I came up to look at
this piece of property that-Doctor Creecy who was my neighbor and I later bought. That was some time early in the 1935
we came up that road and stopped ·and parked our car and
then walked down the beaches to the property that we were
interested in because there wasn't any other available outlet
apparently at that time.
Q. You mean you came from Goodwyns Neck Road through
that so called 30 foot road, followed that course straight to
the beachY
A. Straight to the beach and stopped the car and walked
up the beach and was shown that by Mr. Roan who was present
working in the office with me and was also known to Mr. Watson who I purchased the property from.
Q. You and Doctor Creecy bought that property from Mr.
George Watson I think?
·
A. The deed was written jointly. We bought it together
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between-and·it was deeded to Charles R. Ellis and
page 97 ~ Nell Henry Creecy who was Doctor Creecy's wife.
Q. You still own that property nowt
A. I own the westerly half of it. We had a deed of division
written some seven or eight years after that.
Q. And who owns the other halfY
A. Nell H. Creecy.
Q. Doctor Creecy 7
.A. Doctor Creecy and his wife own the easterly half of the
lot.
Q. To-since you first went there in 1935, to what extent,
if any, have you used that road we refer to here as the 30
foot roadY
- .A. When I first went there, there was practically no one on
the beach. I was the first one to build a home. Of course
I would roam around those woods and travel on those roads
whether they were logging roads or state highways or what
have you but I-in 1942 my mother-in-law purchased the
Pohlig property and from then on I used it consistently. We
lived there four months of the year and my mother-in-law and
the other daughter and son-in-law and family lived in the
Pohlig property and we traveled back and forth between
the two houses frequently, daily, several times a day and
they traveled it and I traveled it back and forth to the store
and church and whatever villages were down in the
page 98 ~ lower end.
'
·
.
Q. What stores did you go to down there f
A. First it was Mr. Hogg, Mr. Percy Hogg and also Mr.
Mallory Shields. We did business with bothe of them.
Q. And what church 7
A. Dandy Chapel is a non-denominational chapel that's
pretty closeQ. Did you attend that regularly when you were up theret
A. Regularly· on Sundays.
Q. Did you have to go down to Dandy way for anything
.
else, anything else to take you that way Y
· .A. Yes, none of us did any gardening in that area and all
vegetables and green things were bought from farmers, from
Mr. Gavers an9 also froi:n the stores.
.
Q. When did you last use the so-called 30 foot road Y ·
A. The last time that I used it and was able to recognize
it as a road with where the ditches, the tracks in it, was in
October of 1954.
Q. Why haven't you used it since that time Y

.American Oil Company,

v. John Randolph Leaman, Jr.

69

Charles Rene Ellis.
A. The next time that I had occasion to use it was some
month or six weeks after that and I couldn't get on it from
Waterview Road because a ditch had been cut .across it which
I couldn't negotiate with a truck.
Q. Now, have you ever done anything to improve the road
yourself?
A. As I say, my mother-in-law had the Pohlig property.
Q. Before you answer that question, who is your
page 99 ~ mother-in-law?
·
A. Mrs. Margaret E. Moore.
.
Q. She bought the Pohlig property?
A. She did.
.
·
Q. And she sold that to the refinery Y
A. She sold the rear part of it to the refinery and retained
the part near to the river.
Q. I'm sorry to interrupt you; if you will, tell us what, if
anything, you ever diq about working the road? .
A. Naturally when she bought it and we used it quite frequently, I would fill the chuck-holes in it, keep the brush cut
back. There were very few residents in that area except
we two. The only-there wasn't any houses between the
Pohlig property and my property in York Glen at that time.
They were just beginning to develop the property and the
last time-the last time that I did anything to improve that
road was in July, 1953. I purchased a new car that year
and I did not want to damage it going through there with the
brush and the brush was kind of over-hanging the road somewhat. No one kept it up except the individuals at times would
do what they wanted, to suit their purpose and I cut the
brush off, back, and filled in chuck holes that were pretty bad
in pretty bad shape.
Q. ·what was the condition of the road with respect to
drainage?
page 100 ~ A. There .was a ditch on one side of it, that I
know of and. the road, there was never any water
on -the road except where there was a chuck hole or a rut on
occasions. It was hard but not graded.
Q. Which side of the road was that ditch Y
A. Going into it as well as I can remember there was a ditch
on the right hand side, going in from the Goodwyns Neek
Road.
Q. And that would be on the easterly side of the road Y
A. On the easterly side. There was apparently some form
of ditch, I don't know how heavy it was or how deep it was
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because at one time I stopped at that saw dust pile on-to get
rotted saw dust for flower beds and I couldn't back the truck
up to the saw dust pile. I had to haul it froni the saw dust
pile over to the road in a wheel barrow to load the truck.
Q. Did you ever know a man up there somewhere by the
name of Hostetter Y
A. Yes, sir.
Q. What was his relation to the area!
A. Hostetter was a man that was caretaker for the Pohlig
property. He had living quarters on there that was ~djacent
and built on to the barn. He was the first person that I came
across on that waterfront.
Mr. James: Witness with you.
Court : All right.
page 101

~

CROSS EXAMINATION.

By Mr. Watkins:
Q. Mr. Ellis.
A. Yes, sir.
Q. Do you remember Mr. Pohlig's first name please sir, if
you know!
A. Mr. Pohlig.
Q. Was it Mr. Charles PohligY
A. I never knew but one Pohlig and at the time I met him
was in 1942 and apparently he was a man then probably I
would say 55 years old. He and his sister were the owners I
believe at-that time. Now that was my first meeting of the
Pohli.~ family.
Q. You met him in 1942, the first time you met him in 1942
and in tl1at time he and his sister were the owners of the
estate?
A. Yes.
,
Q. Did you learn whether they had acquired this estate
from their father, Mr. Charles Pohlig?
A. No, I did not. The occasionQ. Now, Mr. Ellis, you live in the York Glen subdivision as
distinguished from the Waterview subdivision?
A. Yes.
Q. And you live in tJie York Glen subdivision during the
summer months and week-ends, is that correct?
A. Correct.
·
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Q. Would those summer months parallel the
usual school vacation months of June, July and
August.
A. Not necessarily. At times there are that I live there
that I had no children. Other times the children went to
school. Didn't necessarily mean the same months each year.
Q. But generally speaking it was during the summer
months?
A. That's right, from June-June until October and then
week-ends.
Q. Now I believe that you stated that Mrs. Margaret E.
Moore was your mother-in-law?
A. That's correct.
Q. Is she a resident of the City of Newport News?
A. Yes.
Q. And did she ever live perm~nently on the old Pohlig
estate as a year round resident?
A. She never lived there as a year round resident.
Q. She also lived on the Pohlig estate which is located in
Vl aterview during the summer months Y
A. That's right and week-ends.
Q. And week-ends at other times?
A. Yes, sir.
Q. Than the summer months?
A. Yes.
Q. Now are you able to state whether or not since the year
of 1935 that you visited your place in York Glen
page 103 ~ with as much frequency as two week-ends per
month other than the summer months as distinguished from the summer months. I refer to the times that
you visited York Glen only during week-ends.
A. Will you state that again please?
Q. I refer now to the week-end visits as distinguished from
the summer vacation residence in York Glen. Did you visit on
week-ends as often as two week-ends per month?
A. I would average more than that. ·
Q. You would average more Y
A. Yes.
Q. How many week-ends?
A. I oouldn 't say.
Q. Would you average per month?
A. Some times it would beQ. Would it.
A. Every week-end and some times I probably wouldn't go
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more than once a month but I would go at least one week-end
a month because of the condition of the-of the requirements
of the fire insurance.
Q. ·would it in part depend upon the weather?
A. Not necessarily.
Q. But did it actually work out that way?
A. I wouldn't say that. I wouldn't think. the weather had
nothing to do with it. The road that I would have traveled
was adequate to get over and I had heat and the
page 104 ~ necessary i"equirements for-spending week-ends
in that residence.
Q. You had testified that you last helped to improve the
road in 1953. You stated at that time that you purchased a
new car and did not want to damage it or words to that effect.
A. I would say yes. It was new to me. It was a rather
expensive car than what~ was used to.
Q. And you cut the brush back from the road?
A. That's correct.
Q. .Aud you filled the ruts?
A. Yes.
Q. Now was this visit, this last visit in 1953, w.as it in the
summer or was it in the spring, fall or winter or do you recall?
A. What did you say, the last visit? .
Q. Yes, sir, in '53. You· stated-no, I beg your pardon.
Strike that. Strike that please. You last improved the road
in 1953. Now, in the winter of 1953 will you tell the Court if
you know what the condition of· this 30 foot easement was,
the winter of 1953 f
A. I'm not in a position to say what it was in the winter of
1953. I don't remember off-hand ,vhether or not I went over
in that time.
Q. Do you recall the condition of this road as of the 30th
day of April, 19531
page 105 ~

Mr. James : You mean on that particular date,
on the 30th day of April and no other day?
Mr. Watkins: No, sir, up to that date.

A. Up to that date!
Q. Yes. ·we 're speaking now from the winter beginning
we '11 say from from the month of January and ru?nning
through the last of April.
A. I'~ not in a position to say about between January and
the 30th of April any particular time on there. I just know
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the general condition of the road at the time was a little
muddy and at times it wasn't. Some times it wouldn't be a
rut and then again there would be a rut and a hole and if the
road didn't flatten out or adjust itself in a reasonable traffic,
then I would proceed to do something about it My fatherexcuse me, my brother-in-law likewise did the same thing. He
was living at that time.
Q. Now, Mr. Ellis, will you think carefully with respect to
the condition of this road between the first of April; when I
say the first, I do not mean necessarily the first day of April.
Th~ first part of April, 1953 and approximately the last part
of Octoher of the same year.
A. Are you waiting for me, Mr. Watkins?
Q. Yes,sir.
·
A. I thought you hadn't.
Court : Ask the question again.
page 106

~

A. Repeat the question please.
Q. Will you state, if you know, the condition of
this so called 30 foot easement between the first part of April,
1953 and approximately the last part of October of the same
year.
.
A. The difference in condition?
Q. ·wm you state the condition of the road.
A. Oh.
Q. During that period of time.
Court: The spring or fall of that year.
Mr. James : If he remembers.
A. In the summer or fall of 1953 as I said, the road, the
part from the Goodwyns N eek Road in to the point where the
bend turned into Hostetter's place apparently was a hard ·
packed surface which you would normally see in most any
road in a wooded area that water wasn't standing there.
Tracks were there of traffic. It was hard. It wasn't any
trouble to get over; from the point that it traveled over the
Hostetter-I mean over the Pohlig property, it had quite a
few ruts in it. It wasn't as firm and as smooth as the other
part through the woods. The entrance to it had a right bad
mud hole but you just traveled to the edge of it without any
trouble.
Q. Mr. Ellis, I understood you to say that the westerly portion of the 30 foot easement crossing over Pohlig's land
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was in the greatest state of disrepair comparatively speaking.
A. That-this portion here (indicating) as I
page 107 ~ remember was all cut up more than this was here
(indicating).
Court: Turn that so I can see it.
Mr. Watkins: The portion traveling· over the Pohlig estate
was in the greatest state of disrepair. ,
Court: That was the portion back here (indicating) 7
Mr. Watkins: Yes, sir, traveling over the Pohlig estate.
I don't want to misquote you. That's correct Y
A. This portion along, not all of it, along in here was cut
up more-to some extent. This here apparently wasn't at all.
Court: You say from that bend to that bend was the better
part of the road.
A. The better part of the road was here (indicating).
Q. Now, J\fr. Ellis, do you recall Mr. Ellis, during this period
between April and October of 1953 the lumber-men were located on the Coleman tract and were in the process of clearing
the Coleman tract lying on the east side of the 30 foot road Y
.A.. I do not. I know-I can't remember whether it was
'53 or '54 that they were cutting· the timber but I do know
this. That at some time when-towards the end beforewhen they were cutting timber· and not clearing there was a
timbering crew in here and trailer and I asked my wife and
children not to travel this road after dark because I didn't
think it would be a good idea with a group of negroes camping
so to speak on this road some place along in here (indicating):
They could use it in the day time.
page 108

~

Court: Did you indicate on the west side of
the roadY

A. I believeQ. This is the Coleman tract for your information (indicating) .
.A.. That's right. I can't remember whether the trailers
were on this side. They were somewhere in this area (indicating) and the equipment.
Q. And it was somewhere near the bend in the road, was
it not?
.A.. I think so.
Q. Don't you also recall, Mr. Ellis, during this period of
time that the lumbermen and their logging crews cleared this
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road from the bend outward to Goodwyns N eek Road which
is' 630 and used it as a logging road 7
A. I wouldn't say they cleared it.
Q. Would you sayA. I wouln 't say they cleared. The logging outfit will go
through anything up to six inches. They don't bother about
clearing it. They just drive over it but you wouldn't drive
over it with an expensive car. They paid no attention to the
bush.
Q. In any event, they were using it as a logging road were
they not?
.A. I don't know. I never saw them carrying
page 109 ~ logs over it. I knew they were logging in that ·
area. I saw the traffic in over the road.
Mr. James: .A.re you referring to the logging crew that got
the logging right from the .American Oil Company?
Mr. Watkins: No, sir, the timber people that purchased
the lumber from the Coleman tract which was reserved by
Mrs. George -P. Coleman when she sold it to the oil company.
Mr. James: She reserved the timber.
Mr. "\Vatkins: Yes, sir, afterMr. James: .After the property was sold.
Mr. Watkins: Yes, sir.
Mr. James: This was after the property was sold to .the
oil company.
·
Mr. Watkins: That is right, sir.

Q...We're talking about the period of time between .April
and October, 1953. Now, was there any physical evidence to
indicate that this road was being used, not necessarily that you
saw them on the road in person but what about the condition
of the road, the tracks. Was it cut up or was it being used
so far as you could physically determine?
.A. Mr. Watkins, I can only make that observation by comparison. I never had occasion to get out of the car and move
slabs on that road when I was using it but I did on the road
that I used going to York Glen at all times when they were
logging on that road.
page 110 ~ Q. So they obviously were using it because you
had to use the slab from it?
A. No, I didn't say that.
Mr. James: Just a minute.
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A. Beg your pardon.
Mr. Watkins: I thought I understood him to say he had
to remove-

A. I said by comparison I never had to have occasion to
move slabs from this road which I did when they were carrying onMr. Watkins: I beg your pardon.
Court: You never have removed any from t.his 30 foot
. road that he is discussing right nowY

A. I have not.
Q. It still doesn't answer my question but it isn't important. You did say, however, that the road from the bend on
in a northerly direction to Route 631 was in a greater state
of disrepair thanA. I say it was cut up.
Q. Than the southern part.
A. It was cut up and it was always been that way to my
knowledge for the last ten years. The base of the road on
the Pohlig property apparently wouldn't hold up like it would
on the remainder of the road. That wasn't characteristic
peculiar of 1953 but it had been that way off and on for a
.
number of years.
page 111 ~ Q. To the same extent that it was in 1953, do you
recall that? Could you say it was to the same extent?
A. That would be difficult to bring out.
Q. You couldn't answer the question Y
A. To draw a fine point on.
Q. Now Mr. Ellis, you stated that you came to York Glen
in 1953 and I understood you to state that you visited your
mother-in-law, Mrs. Margaret E. Moore in 1942. Was that
correct?
A. In 1942 she bought the Pohlig estate. Prior to that
time she owned another farm in the other direction.
Q. What I am trying to determine is whether or not your
visits began to Mrs. Moore whose land was located in Waterview subdivision in 1942.
A. If she-I can't recall whether it was '42 exactly, whether
she purchased that property at that time but I made visits
there very shortly thereafter because she was a widow and
lier sons-her sons-in-law were responsible for her moving
and for her ge~ting installed in that property.
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Q. Now I believe Mr. Ellis that in 1942 rationing was. in
effect, one of the war-time impositions imposed upon the citizenry of the land at that time and we were issued coupons for
tires and gasolene. Can you now tell us the frequency of your
visits in 1942 and the years following 1
· Mr. James: I wonder if counsel wants him to tell him
.
,yhether he used black-market coupons.
page 112 r Court : That wasn't necessary. I understand
he's asking it now. Go ahead. All he wants to
know is what trip he made.
Mr.. Watkins: These people have testified they have gone
in there .frequently and I think it's fair to show that it was
impossible to go quite as frequently as may have been indicated during the war years. That's a fair line of examination.
Mr. James: He going to show it was impossible to have
done it by asking that ,question Y
Mr. Watkins: No, no, it only goes to the frequency; of
the frequency to aid the Court in determining how frequent.
Court: Ask the witness.
Mr. Jain.es: We think it is immaterial and has nothing to
do with it. He might have stolen the gasolene.
. A. I worked in the ahipyard as a-in a supervisory capacity. Mr. Johnson, my brother-in-law, did likewise and we
were allowed ample rationing tickets to take care of necessary travel during our stay on ·the York River and I saw very
-some difference. Of course we tried to be as economical
as possible with rationing coupons but we didn't curtail necessary activities.
Mr. James: Judge, if Mr. Watkins didn't get a few extra
ones, it was his own fault.
)fr. Watkins: Mr. Watkins wasn't here to get any and
didn't need any.
Court: Is that all you want to ask him about
page 113 r·the frequency of the trips Y

Q. Did Mrs. Moore move up at the same time and occupy
the house during the same year, 1942, or was it 1943 Y
A. I really believe it was in '43. She bought it in the fall,
some time after Labor Day. I think it was '42. Pohlig-not
Pohlig; Hostetter was the caretaker and she was anxious to
get him moved from the place before she moved in. He stayed
there I. think some six or seven months after she purchased it
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aucl I think probably it was the next Spring after she purchased it.
Q. So that your entire use of this road, Mr. Ellis, was as
a guest of the residence in W aterview subdivision as distinguished from a property owner therein Y
A. No, I wasn't-a son-in-law is not necessarily a guest.
They are necessary at times to the family.
Q. Well, your visits there were not occasioned because you
owned the property in Waterview subdivision, were they!
A.. That's right, my mother-in-law owned it -and I have
looked out for her interest whenever the oocasion arose and
the occasions did arise when she purchased this property. I
was responsible for her purchasing. it.
Q. In other words, you never used this road as an incident
to property ownership-incident as a. property owner in
Waterview subdivision at that time?
A.. I never owned any property· in W a terview subdivision.
page 114

r

RE-DIRECT EXAMINATION.

By Mr. James:
Q. The property you talked about down in the-by the Pohlig property there that you talked about being softer, a little
more difficult to keep in repair, that was the newer part of the
road, wasn't it, from this turn down to Waterview (indicating) road that was the newer part of the entire route?
· A. That's correct.
Mr. Watkins: ,Just a moment, if your Honor please. I
object. He hasn't yet qualified himself to testify that this
road as shown there physfoally was over the same location
that the old road was. That point was raised.
Court: I understood Mr. Ellis, if I am not mistaken, when
he first testified he said he did go to the river, the reason he
went down there and he went all the way to the river and
walked down the shoreline to where he bought.
Q. Do you know of any other road near the intersection
down there where the old Goodwvns Neek Road came in the
new Goodwyn Neek Road. Do you know of any other road
running from there over. to the W aterview Road except this
road we're talking abouU
A. The road, Waterview Road and my right of way down
about a half mile further down but nowhere in this area here
(indicating). The right of way I had to my place and I think
.
Mr. Watkins is1 familiar with it.
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Mr. Watkins: Yes, I am.
page 115

~

A. About a half or three quarters of a mile down
there this is the only road within three quarters
of a mile either way to my knowledge; running to the river.

Mr. Watkins: Excuse me. I don't think I made my objection clear to Mr. James.
Mr. James: .He hasn't been out and surveyed it, Mr. Watkins. I think we've shown this road is there.
Mr. Watkins : You 're not undertaking to show by this witness that the road from this point, you used "new", the new
road I believe.
Mr. James: Yes·.
Mr. Watkins: Referring to the road crossing Pohlig. You
are not undertaking to ·show by this witness the old road
which ran along these lines and the road to which he referred
to in 1935 was then in the same position as the location shown
on the old map?
Mr. James: I'm trying to bring out by him that the road
co~ing from Goodwyns Neck Road after you got here (indicating) up that part to Waterview was a newer road than
this part here.
Mr. Watkins: That's perfectly all right.
Court : Haven't you already testified you first went out
here, you went down to the short line Y
Mr. James : Right out there (indicating).
Q. So this part here you came into Goodwyns
page 116 ~ N eek Road, you went up some distance and bore
up to the left and where it left the old road and
went straight through part of the Pohlig property was the
newer road?
A. Yes, sir.
Q. It was softer and not as well packed, is that right?
A. That's correct.
Q. The question about the condition of the repair and he
referred to this part (indicating) being in more disrepair
than this part (indicating), what he really means I think, Mr.
Ellis is that this part down here (indicating) was in a better
state of repair than this part and that's probably correct,
wasn't itY
A. That was packed harder and it didn't cut up like this
part here (indicating).
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Mr. ,vatkins: I think the record should show I referred
to Mr. Ellis' description and not my own.

Q. NowCourt: It doesn't make any difference. That's what he
testified to a while ago.
.
- Mr. James: He just speaks of disrepair and I rather speak
of repair.
Court: All right sir, go ahead.
Mr. Jam.es : You can either use either one.
Mr. Watkins: The witness used "disrepair" originally.
Q. Now Mr. Ellis, he's asked you about the conpage 117 ~ dition of the road at various times and various
days. I just want to ask you this general que.stion. Was the condition of the road ever such that you
couldn't use it if you wanted to during that time 7
.A. Between the time.
Q. The time that you did use it.
A. No, it never was. I have never gone in that road and
had to back out. I could go to completeQ. Whenever you started through, you went on through Y
.A. I went on through and never had to turn around or back
out of it;
Q. I suppose also whether the road was wet and muddy or
whether it was dry depends upon the season of the year and
whether it had been raining or snowing!
A. Yes, sir.
Q. If he wants to know some particular days, if he would
tell you what days it rained and what days it snowed, you
could tell him what days the road was wet, is that righU
A. I think I could.
Mr. James: That's all.
Mr. Watkins: Just one further question.
Court: Yes.
~E-CROSS EXAMINATION.
By Mr. Watkins:Q~ Mr. Ellis, did you state to this Court that you could
.
traverse this 30 f 9ot easement through the woods
page 118 ~ in a snow storm. Is that what you want this Court
to believe, sir Y
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Mr. James: Just a minute, just a minute. We object to
that.
Mr. Watkins: I believe he asked the question.
Mr. James: He never made any such statement. Court: I '11 let him answer it. I think I know what he
meant.
Mr. Ford: He has a right to ask him.
A. Repeat that.
Q. Do you mean to tell this Court that you could pass ·
through this woods, road, this so called 30 foot easement after
a heavy storm Y
Mr. James: I object to it as immaterial and absurd.
A. On foot or in an automobile Y
Q. In an automobile.
A. I never did but I see no reason why I couldn't. The line
-the natural surroundings would certainly designate the
road to follow. As to the brush and as to the general direction. I traveled others up there in equally practically the
same surroundings. I had a road into my place was I would
say in about the same surroundings and I never had any
trouble traveling that in a snow storm. I think I could have
traveled this one.
Q. Did you ever travel this particular road during a snow
storm!
page 119 ~ A. I never did.
Q. Did you ever travel this particular road
after a freeze when the road had begun to thaw out, this 30
foot easement I refer to .
.Mr. James: We object to that as being immaterial and
has nothing to do with it.
Mr. Watkins: He traveled it consistently under all conditions. He testified to that, your Honor.
Court : Go ahead.
Mr. James: He doesn't have to travel it every day in the
year.
A. I could have but I never traveled in such conditions
that I was stuck in there. I never was stuck in that road.
Q. Do you recall of having traveled it after a freeze when
-during that period, the thaw-out period after the freezeY
A. I never sized up the-just what the exact conditions
of the road was when I was traveling it. All I know I trav-
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eled it and never was stuck or had to be pulled out or had to
jack up the car in any way and I have had those conditions
to exist in other roads there which made an impression on me
and nothing in this has made an impression· on me that interfered with my traveling.
Q. Mr. Ellis, this road then was in really better condition
than Route 631, wasn't iU
A. No.
page 120 ~ Q. It was not f
A. Not-631; what are you referring-631.
Q. vV aterview Road, Route 631, W aterview Road leading
out by Doctor Hodge's house, thence running south to old
Goodwyns Neck Road.
A. At what time.
Q. At any time between 1935 and your last trip in, in 1953.
A. No, I wouldn't say this road was in better condition than
that. At some parts of it is is in better condition_ than 631;
today that's a state highway.
Q. Was some part in better condition then when you were
traveling it than 631 was in at the same timeY
A. Yes. 631 hadn't always been paved between 1935 and
1953.
.
Q. Would that same observation hold true for the year of
·
1950 and '51 Y
A. Around about '50 ~as when they built a portion 631
across the Pohlig estate, to the best of my knowledge and it
was some time after that before it was paved.
Mr. Watkins: All right, sir.
RE-DIRECT EXAMINATION.

By Mr. James:
. Q. Mr. Ellis, from where Mr. Leaman lives up on Waterview Road, you know where that isY
A. Yes, sir.
page 121 ~ Q. Prior to 1950 you couldn't get out to Waterview Road at all, could you Y
Mr. Ford: I object to leading, if your Honor please.
Court: He's your witness originally. You can't lead him.
Q. When did they fix the Waterview RoadT
A. Is was somewhere I think around 1950 that they put,
built a fill across the Pohlig property. At that time it was a
marsh that you couldn't walk across. Just drive.
·
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Q. Prior to 1950 could you get out to Waterview Road from
Mr. Lea.man's house?
A. You could not. The Waterview Road stopped several
hundred feet west of the Pohlig property.
· Q. That would be also west of the marsh would it not Y
A. Correct.
Q. Now the question of whether you could go up there
through that road in a snow storm was, of course,. ordinarily
you don't go to your summer residence in a snow storm, do
youY
.
A. Not unless there's something that's urgent and I have
had at times I had the residence rented out to Army personnel
in the winter. I didn't care about it because it wasn't built
for it but they insisted on it that they needed some place to
go and I allowed them to use it at a rental, of course, during
one or two winters.
Q. What years were those, do you knowY
page 122 } A. One of the engineers that built Patrick
.
Henry which was stationed there in 1942 or three,
I don't know which one it was, worked for Murray and Han·
son out of Chicago, stayed there that winter.
Q. He lived there that winter!
A. He did.
Q. What was his only way of getting out Y
A. He lived in my place, not in this Pohlig property.
Q. Oh, I beg your pardon.
Court: He lived one road down, as I understand iU
A. Yes, sir.
Mr. James: Witness with vou.
Mr. ·watkins: Just one further question.
RE-CROSS EXAMINATION.
By Mr. Watkins:
Q. You stated that prior to the improvement of this road
that it was impossible to cross the marsh on the west side of
Mr. Pohlig's place, is that correct!
A. Prior to. making the fill across the marsh.
Q. Yes, sir.
A. rr1he Waterview Road came to within three or 400 feet,
roughly of the westerly side of the Pohlig property.
·
Q. And you state-
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A. Stopped.
.
Q. And you stated that you could not cross the marsh, did
you not, Mr. Ellis?
page 123 } A. I said that Route 631 did not cro~s the marsh
and people traveling Route 631 could not travel.
Q.. Across the ·marsh.
A. Across the marsh.
Q. That's right. Now will you tell the Court, if you know,
how Mr. Pohlig got out during that period of timeT
A. I never saw Mr. Pohlig go out.

•

•

•

•

•

•

•

•
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page 127 ~

•

SPINDLER KRAUSE~
called as a witness by the plaintiff, being duly sworn, testified
as follows·:
DIRECT EXAMINATION.
By Mr. James:
Q. Please state your name to the Court.
A. My name is Krause, Spindler.
Q. And where do you live, Mr. Krauset
page 128 ~ A. I live in Warwick.
Q. And what's your occupation 7
A. I'm a fuel oil dealer.
Q. I might get in a commercial for you. ,Vhat kind of fuei
oil do you handle T
·
· A. We handle City Service fuel oil, fiber glass insulation
and H. C. Little furnaces.
Q. I was hoping it was Amoco.
A. I have handled that product at one time.
Mr. Ford: So we were told.
Q. You have?
A. Yes, sir.
Q. Excellent product T
A. Yes, sir.
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Court: Let's go ahead.
Mr. James: That's not saying it in jest either.
Q. Mr. Krause, do you own property up in the section
known as Waterviewf
A. Yes, sir.
Q. Do you know the number of your lot f
A. I think it's lot number six.
Q. Where is it in relation to Mr. George Shields?
A. It's the second lot west of Mr. George Shields. Mr.
George Shield's lot and then there's Mr. Garland Mosely and
then :µiy lot going we~tward.
page 129 ~ Q. How long have you owned your property?
A. I bought it in August, August 7 I think it
was, 1953. I'm not sure of the exact date. It was August,
'53.

Mr. James: I think, Judge, I think we can probably agree
that his lot would be six.
Court : Section "B ". Section '' B ".
A. It was the first part of August, 1953.
Q. It's lot sixf
A. Yes, sir.
Mr. James: Block one, Section "B".
Court : Section '' B ''.
Q. When did you say you bought it f
A. August, 1953.. It was about the first week of August,
1953. ·
Q. Who did you buy it from f

A. I bought it from Eugene and Lottie Rich.
Q. Are you familiar with a certain road, regardless of the
width of it; it is generally spoken of here as a 30 foot road
running from Goodwyns Neek Road over to Waterview Road.
·
A. Yes, sir.
Q. Can you tell us whether you have or you have not used
that road since youA. I have used the road just about every Suri.day going to
the Dandy Chapel back and forth. It was about a difference
·of three miles in going that way and using the
page 130 ~ other road. My boy used it when he was learning
to get bis driver's permit. I took him down
there and taught him to drive on that road and when I felt
he had enough experience I turned the car loose to him there
to drive back and forth and later when he got a driver's per-
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mit this past summer he used it quite a bit in addition to my
using it going to church. We used it until it was dug up.
The bulldozers went across there that you couldn't get through
it any more.
Q. What was the general condition of the roadT
A. A lot better than the hard surface .road you. have to
use to get in and out there now.
Q. It's been some reference here to some garbage or trash
or something dumped down the lower end towards the Good.:wyns ·Neck Road during the time that you used it from the
time you purchased it until the time it was blocked whicb was
of course a very fairly short period. vVas ever anything to
·interfere with your passage along the road?
- A. Well, there were several times there were some logs
laying in the road but I could still-I was able to get by them.
I just went around them. I think when the logging was going
.on in the woods there, they were left in the road but I was
always able to get by them.
Q. From whom did you buy this property Y
A. I bought it from Eugene and Lottie Rich.
Q. Will you tell us what, if any, representapage 131 ~ tions were made to you in induc.ement to the purchase of this property in refere nee to roads? ,
A. There was no-I don't think there was any reference
made to a road when I bought the property. I went up to see
it and came back and it was mentioned to me that we asked
about church, if there was a church nearby to attend and the
Dandy Chapel was pointed out to us and that it was a little
shorter distance to go through by using this road that started
from the Waterview end there about where Mr.-where Mrs.
Moore summer cottage was-is.
.
Q. Did you understand that you were or were not acquiring
any right in that road'
:M:r. Ford: I object, if your Honor please. The witness
already testified there was no mention of the road at all when
·be bought it.
.
Court: That's right. He's your witness. You can't lead
him.
A~ Judge, I didn't say that there was no mention to the
·_road.
Court: You tell us what you did say.
. A. It- was pointed out to me that the Dandy Chapel was
_available for church services and that it would be shorter to go
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through that road than to go around by the hard surface road.
That was pointed out to me.
Court : All right.
.
page 132 ~ Mr. Ford: He testified to that.
Court: He certainly did, but I thought he had
something else to say.
Mr. Ford: He testified to that.
A. From what you said, I took it you were refuting what
I said.
Mr. Ford: The question was was there an inducement. I
said you did not testify there was an inducement.
Q. My question was whether when you purcha.sed the property, the question had come up whether you were acquiring
any rights in that road and my understanding is that that was
not discussed.
A. That's right_.
Court: Was not discussed?
A. That's right.
Court : All right. ·
Q. But you used the road up until nineteenMr. Ford: I object.
Q. Until the time it was blocked 1
:Mr. Ford: I object as leading.
Mr. James: He's alreadv testified to that.
Mr. Ford: Let his answer stand then.
Q. ·when did you stop using the road?
A. When the bulldozers cut it up so you couldn't get
through it, whatever date it was.
page 133 ~ Q. Whose bulldozer 1
A. The construction company that was making
preparations.
Q. In what respect did they cut it up!
A. They cut a ditch along the Waterview end and it was
impossible to get through there with a car any more.·
Mr. James : Witness with you.
Mr. w·atkins: ,ve have no questions .
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KEITH MARSHA.LL,
.called as a witness by the plaintiff, being duly sworn, testified
as follows:
DIRECT EXAMINATION.
By Mr. Coles :
Q. State your name, sir.
A.. Keith H. Marshall.
Q. What is your occupation, Mr. Marshall Y
A. Real estate.
Q. ·where do you live, Mr. Marshall Y
A. Where. do I live nowY
Q. Yes, sir.
A. Gloucester Point.
Q. Have you ever owned any property in York County?
A. Yes, sir.
Q. Do you own any property here now Y.
A.. Yes, sir.
page 134 ~ Q. Where is that property located, Mr. Marshall Y
A. On Waterview Road; I believe it's lot 12 in Block "B"
I think it is.
·
Q. Lot 12 in Block ''B''Y
A. I think that's it, in W aterview Road.
Q. When did you buy that property, Mr. Marshall?
A. About April or May, 1946.
Q. Did you ever live there Y
A. Yes; sir.
·
Q. w·hen did you move there, sir Y
A. I moved there the fourth of July, 1946 as a summer
home and for week-ends until about '50 or '51. I only lived
there two, two, two years and a half permanently before I
moved over to Gloucester.
Q. When did you commence living permanently there Y
A. A.bout possibly 1950 I think.
Q. And lived there how long Y
A. Oh, about two and a half years.
Q. And moved away approximately when Y
A. Well, about two and a half years ago since I moved
away from there.
Q. I see. Now, when you bought the property, Mr. Marshall, how did you get to iU
A.
en, we went down, what I call the fork below Hornsby-

,v
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ville and passed . what was known, we call the
Waterview Road that went into the main Waterview house there to an old road on a curve.
Q. On a curve in what roadf
A.. Well, I guess you call it Goodwyn Neek Road.
Q. Goodwyn N eek Road?
·
A. Yes.
Q. Was that a pretty sharp curve there?
A. Well, it seems to me it was a fair sized curve. It was
later, at one time they straightened it a little bit or something
right in there and it came-you could go into your left there
was a road and then there was a little triangle built up there
that you could go ~round it and go in on the other side and
could go into it around that triangle and went straight through
the woods or road that ran up and down the waterfront.
Q. I see. Now what was the condition of that road when
you :first bought your property in there f
A. Well, it was-it was a water-hole at the entrance to the
road that was pretty bad and after you made that you could
jump one more hole, you made that you could probably get
on through. You had a couple of bad holes to start with
and you had the :first one was so large you almost had to bit
in gear and jump it and the next one you could make it.
Q. I see. Was any improvement ever made on that road
to your knowledge Y
A. Well, depends on what you call improvepage 136 r ment. I went in there several times with men and
trucks and cut the ditches open myself with
shovels and hauled quite a bit of dirt and old crushed stone
into the holes myself with.my men and drivers and somebody
left a little gTavel down there in that little triangle on the side
of that road. Two or three times I went up there and took
some of it and sprinkled it in the worst cracks and I know
that that, oh, three or four times I improved it myself as far
as I could and I know that Mr. George Shields spoke to me
about it once and he had it :fixed up and I think Mr. Denton
and Mr. Joe Shields did some work on it at one time andQ. Where do Mr. Denton and Mr. Joe Shields live?
A. They live two places below my house where I live.
Q. In the same subdivision t
A. In the same subdivision, yes, sir.
Q. Now, Mr. Marshall, approximately when did you make
these repairs T
A. Well, it's hard to say because when it got so you couldn't
get in there at all, at :first when I was going there for weekpage 135

~
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ends if I wanted to go for the week-end for any reason, I
used the one up ahead with the truck and couple of my men
to try to fix it to get in for the week-end so I don't know the
exact-from time to time we were always working on it trying.
to keep it so you could get in and out of the road.
Q. Now when you bought the property, could you get there
through the Waterview Road Y
page ·137 ~ A. What do y9u mean, "Waterview Road"Y
Q. The one that goes by Doctor Hodges.
A. No, sir, the only road going in there was the one I'm
talking about. Otherwise I would have taken some other one
I reckon.
Q. Do you know when-what the-can you get there
through the Waterview Road nowY
A. Yes, sir. Well, I guess so, yes, sir.
Q. Do you know when that road was put through there Y
A. It was put through there in the fall I'd say of October
of last election year in the State, I mean the time before
last which was 1950, wasn't iU
Q. I don't know, sir.
.
A. I think it was the fall of 1950. It could have been '51
but I believe election year was '50 and '54 and that would
have made it 1950, in the fall of 1950.
Q. · Did you ever use the road after that f
A. Yes, sir, quite often.
Q. Did you do any work on it after that Y
A. After this other road was opened up T
Q. Yes.
A. I don't know that I ever did any work on it after that
because I used it to go down to Dandy to get oh, a little groceries and drinks and then I used it in 1954 from about December to February I used it very often because I had
page 138 ~ a boat that was broken up in the storm and old
man Belvin got it at Goodwyns Neek was repair- .
ing my boat and two or three afternoons a week when I g~t
home I went throug·h that road to Goodwyns Neek to see
about getting my boat, how he was coming along with my
boat.
·
Q. ,vas that in the winter time you sayT
A. Yes, sir, yes, sir.
Q. ,Vhat month, do you remember?
A. Oh, it was from I'd say from December to February,
along in there in fifty-I think it was fifty-'53 or '54. Wait a
minute, '55, '56-it was '54. The last of '53 and the beginning of· '54. ·
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Q. The road was in pretty good shape then, wasn't itY
.

.

A. I got through it. It was about as good as ever.
Q. How many times did you go through there that winter,
Mr. Marshall!
A. I'd say anywhere from six to a dozen. I wouldn't know
exactly how many. I just know I went through there off and
on right along. When I wanted to go in there.
Mr. Coles : I have no further questions.
Court: You can cross examine the witness.
Mr. Ford: We have no questions, if Your Honor pleases.
Thank you, Mr. Marshall.
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JOE SHIELDS, ·
called as a witness by the plaintiff, being duly sworn, testified
as follows: '
DIRECT EXAMINATION.
·By Mr~ Coles:
Q. State your name please sir.
A. Joe Shields.
Q. Where do you live Y
A. Waterview Road, York County.
Q. Do you own property on Waterview Road?
A. Yes.
Q. When did you buy your property, Mr. Shields 7
A. 1946.
Q. Do you know what lot or number you own?
A. I believe it is 12. I'm not certain on that.
Q. What section, sir¥ I have here Exhibit two, Plaintiff's
Exhibit Number 2.
A. Section ''B" and lot-lot 14.
Court : Lot 14, Section ' 'B' '.
A. Right. I think so. As near as I can figure it out by
the plat.
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Joe Shields.
page 140

r

Mr. Coles: Perhaps we can agree on this. I
say perhaps WC· can agree on Mr. Shields' lot

number.
Mr. James: He doesn't remember the number of it.
Mr. Ford: We can agree on what it is, if your Honor
pleases as soon as we find out.
Court : He said 14. He just doesn't know whether it is
correct.
Mr. Ford: We can agree. The examination can proceed
and he'll fill it in later. He's in Section "B", are you not, Mr.
Shields?
A. Yes, sir.
Mr. Ford: Go right ahead, Mr. Coles.
Mr. James: It's either lot 13 or 14, block one, Section

"B".
Mr. Watkins: It's 14 I think, Mr. James.
Q. When you bought your property, Mr: Shields, how did
you get access to it? ·
A. Well, it was only one road there which went in by colloquially as Corner Pine (indicating), this road.
Q. Do you mean by that the road that is designated on Exhibit 2 as 30 foot road?
·
A. I believe that's correct, yes.
Q. How soon after you bought your lot did you-is your
lot now improved 7
·
A. There's a house on it, yes.
page 141 r Q. When did you build that house?
A. In '46.
Q. Did you move into the house at that time?
A~ Yes.
Q. Have you lived there continuously since that time Y
A. Yes.
Q. Now where are you employed, Mr. Shields?
A. Newport News Shipbuilding.
Q. Did you use that road from then on as your sole means
of egress and ingress Y
A. From then on.
Q. From the time you moved there on Y
A. Until the present time?
Court: 1946.
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Joe Shields.
A.
Q.
A.
Q.
A.
Q.
A.

Yes, yes.
Do you still use it to go in and out of there Y
Not at present, no. It's not usable.
Why isn't is usable now, Mr. ShieldsY
Well, a car can't get on the road.
Why?
Blockage.

Mr. Ford: I can't hear the witness.
Court: The car can't get on the road.
A. There is a blockage.

page 142

~

Court : There is a blockage.
Q. Who blocked the Toad 1
A. Well, there's a ditch there. As to who put the ditch
in, I-I don't know. I presume-that it was done in the development of the property across the road.
Q. Who is developing that property?
A. The Oil Company, the American Oil Company.
Q. Are there any other obstructions across the road Y
A. I believe there's some building down there. As to exactly where they are, I'm not certain. Whether they are--Q. Now is there any other way or was any· other way ever
created later on for you to get out of Waterview Subdivision Y
A. Yes, Waterview Road itself was continued and joined
the road which runs parallel to the road in front of my lot.
Q. Did you use the 30 foot road after that Y
A. Yes.
Q. How often?
A. Well, possibly twice a· month.
Q. For what purpose did you use it, Mr. Shields Y
A. For two principal reasons. One, to-as a short cut to
Dandy. The other to get rid of refuse, cans, tin cans and so
forth which I dumped in the side of the road down there.
Q. Where did you dump those cans, Mr. Shields?
A. Off by the side of an old saw,-dust pile.
page 143 ~ Q. On which side of the road was that in compass direction 7
A. On the right side of the road going out.
Q. On the right side of the road going out. Approximately
how far down the road from your house was that or at least
from the entrance to the 30 foot road was that 7
A. Roughly half way down.
Q. ·Rough-
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Court: Waterview Road.

Q. Roughly half way. Did you ever use it for any other
purposes after the W aterview Road was put there Y
A. Well, those· were the two principal reasons; other incidental trips that I couldn't say absolutely what the purpose
of those particular trips was.
Q. But you did use it fairly frequently?
A. WellMr. Ford: He has testified when he used them, if your
Honor pleases.
Court : He certainly has.
Mr. Ford: The best he could.
Q. Now Mr. Shields, did you ever do any work to keep this
30 foot road in repairf
A. Yes.
Q. Approximately when was thatY
page 144 ~ A. Well, I would say it was previous to :fifty.
Q. Previous to 1950. How do you know it was
previous to 19507
·
A. Well, because that was when I was using it continuously
and it was in need of repair more then than any other time.
Q. I see. What kind of work did you do to repair it Y
A. Hauling sand and filling rut holes and so forth.
Q. Did~id you keep it in good shape Y
Mr. Ford: I object, if your Honor please. Ask him what
he did.
Q. In what sort of shape did you keep the road?
Mr. Ford: Same objection; calls for an opinion of the witness.
Court : . He can describe the road. He already said he
hauled sand ·a:pd filled the rut holes as I understood.
Mr. Ford: "That's what I have got down here.
Q. Describe the road if you can, Mr. Shields.
A. Describe the road?
Q. At the time you used it continuously.
A. Well, in foul weather it was in foul shape and in good
weather it was in fair shape.
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Court : Next question.

Q. Who else did work on the road other than
yourself, Mr. Shield Y
A. Well, I believe that at one time Mr. George
Shield did. I worked with Mr. ·Ralph Denton and myself on
the hauling of the sand and so forth. Other parties down
there, off and on.

page 145

~

Mr. Coles: I have no further questions, Mr. Shields.
CROSS EXAMINATION.
By Mr. Ford:
Q. Mr. Shields, when the State came down and improved
Waterview Road and made it a pretty good highway, you all
quit using this road for all intents and purposes and stuck
to vVaterview Road, isn't that true?
A. On good days I would use the old road to go to Dandy
Chapel. · When the weather was foul, I would use the new
road.
Q. And you went to Dandy Chapel you said about twice a
month. Is that a fair average of going to church Y
A. No, I went there practically every Sunday.
Q. Every Sunday but you didn't go on this road every
Sunday?
·
A. No, no; depending upon the weather.
Q. But I mean for all intents and purposes ingress and
egress, going to Newport News to work and going to Hornsbyville and everywhere, practically everybody used the Waterview Road after it was built?
Mr. James: We object to what everybody did.
Ask this witness what he did.
Mr. Ford: I can ask him ,what his neighbor did
and the man down the road.
Mr. James: You said everybody.

page 146

~

Q. All right, I mean to all intents and purposes, Mr. Shields.

A.
used
used
Q.
A.

When I went to Dandy if the weather was all right, I
the old 30 foot road. When I went to Newport News, I
the other because it was closer.
How did you go to work? Where do you work?
Newport News. I said I used-
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Court: He said when he went to Newport News he used
the hard surface road.
Q. But the road was never in good shape at all, good
weather or bad weather, the 30 foot roadY
A. About on a pa:,; what I am driving now.
Q. Your road is under-now under construction now, the
Waterview Road?
A. Obstruction Y
Q. Construction.
A. Yes, it is. .
. Q. You say it is in bad shape. It is because of the temporary nature of the- construction, isn't that righU
A. I would say that's right.
Q. Most roads are bad when you have construepage 147 } tion over them Y
A. Yes.
·

•

•

•

•

•

HERBERT W. SHIELD,
called as a witness by the plaintiff, being duly sworn, testified
as follows:
DIRECT EXAMINATION.
By Mr. James:
Q. Please state your name to the Court.
A. H. W. Shield.
Q. Where do you live, Mr. Shield Y
A. 49 Pear, Newport News, Virginia.
Q. Did you ever live in York CountyY
A. Yes, I was born in York County.
Q. How long did you live in York County?
A. Between 23 and 24 years.
Q. Is that the first 23 or 24 years of your life 7 Was that
the first part of your life Y
A. Yes, sir, from the time I was born until I was about 23,
four y~ars old.
·
Q. Are you familiar with the Goodwyns Neck Roadf
A. I was until they moved it. The other day I got lost in it.
Q. Well, were you familiar with a place in that road known
. as the Corner Pine Y
page 148 } A. Yes, sir, I went to school there.
Q. How far was the school from Corner Pinet

American Oil Company, v. John Randolph Leaman, Jr.

97

Fitzhugh C. Mo01·e.
A. Well, I :first started school it was was about 250 yards
I guess .up there under an old oak known as the Old Oak ·
School. Then it was moved up the road to Pine.
_
Q. Do you know whether there was ever a road that ran
from the Corner Pine to the York River 7
A. There was whenQ. Over towards the York River.
A. When I was a boy it was there and when I left York
County it was there. Where you turn to go down Goodwyns
Neek, you keep straight ahead and go right through this woods
road.
Q. And when did you leave York County?
A. 1898; October, 1899.

•

•

•

•

•

FITZHUGH C. MOORE,
called as a witness by the plaintiff, being duly sworn, testified
as follows:
DIRECT EXAMINATION.
By Mr. James:
Q. Please state your name to the Court.
A. Fitzhugh· C. Moore.
Q. Where do you live, Mr. Moore!
A. My permanent residence T
page 149 ~ Q. Yes.
A. 2201 · Chesapeake Avenue, Hampton.
Q. You own any property in York County?
A. Yes.
Q. Where is it located 7
.
A. I own a piece up on Waterview Road.
Q. Where were you born Y
A. Born? I was born down in Poquoson, the lower part of
York County.
.
Q. How long did you live in York County?
.
A. I lived there the greater part of my life until I went to
school in 1928. I lived there until I was about 25 years old.
Q. Are you fairly familiar -with it since then Y
A. I think so.
Q. When did you buy the property on Waterview Road?
A. Where?
Q. When?.
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Fitzhugh C. 111 oore.
A.
Q.
A.
Q.
A.
Q.

I bought it in 1949.
Would you by any chance remember your lot .numberY
I think it is lot number 11.
In reference to George Shield, where is it Y
George Shields, I'm three lots from George.
In reference to Keith Marshall, where is iU
A. I'm one; there's one lot between my lot and
page 150 ~ George Bailey'sQ. You 're one lot west of Keith Marshall T
A. Two.
Q. Two lots?
A. Two lots west. George Padgett is the first one and then
there's mine and then there's a vacant lot owned by Hill,
Pa trick and Hill owns his home in there, a cottage and then
George Shields.
Q. When you purchased that property, how do you get
into HT
A. When I purchased it T
. Q. Yes.
A. I went down to Hornsbyville and down to the road that
then led into Goodwyns Neck and took off throug·h this road
that went down through the woods out to the property that
was down there.
Q. That road open todayY
A. Is it open today!
Q. Yes.
·
A. Yes, sir-no, not the one I went through then isn't open
today.
· Q. Could you say whether or not the road you referred to is
the one indicated on this plat as taking off of Goodwyns Neck
· Road?
A. Taking off Goodwyns N eek Road and going
page 151 ~ into W aterview and then this is my lot.
Q. Then it's indicated on this plat as a 30 foot
roadY
A. That's correct.
Q. Do you know-have you ever heard of the Corner PineY
·A. I have heard it referred to, yes.
Q. Do you know where the Corner Pine is located Y
A. I have a general idea.
Q. Where "is that Y
A. Out at the-I think-I think I can show it to you on the
map.
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Q.
A.
Q.
A.

Can you show it to us on the map Y
This is the-Goodwyn N eek going in (indicating).
These are the roads before-before they put the new?
Before they put the new road in.
Q. This might show a general lay-out (indicating a map).
Do you understand this map I'm showing you t
A. I think I do. I think this isQ. This is theA. This is theQ. Goodwyns N eek Road Y
A. Road.
Q. And this is originally came up to this corner
page 152 r and turned here and came down here and then
they cut this corner off (indicating) there and of
course now they have eliminated it and built a road around
here and there's that 30 foot road going through there. Can
you tell us where that Corner Pine was Y
A. I believe the Corner Pine is in the vicinity of here (indicating). I me.au I have no reason to know where the Corner
Pine is. The Corner Pine meant nothing to me.
Q. Just something you heard?
A. 'I've heard of it.
Q. You couldn't go down and tell us which is tlie Corner
Pine then, could you Y
A. I certainly couldn't. Doesn't mean anything to me.
I have no reason.
Court: Let's get along.
Mr. James: What's that?
Court : If he doesn't know.
Mr. James: That's right. I thought at first he did.
Q. Now when did they build the new Waterview Road~ Mr.
Moore, if you know Y
A. Well, I bought my lot down there in '49 and I moved
my material in there and started to building in February and
I moved it over this piece of road here and it was open some
time in '50.
·
Q. You used that 30 foot road exclusively then until they
builtA. While Ipage 153 ~ Q. Until they built the Waterview Road.
A. When I bought and I was building.
Q. After they built the Waterview Road, did you or not
make use of the 30 foot road T
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A. I used it occasionally when I was going down to Dandy
by going over to Mr. Belvin's boat basin and he was doing
work on my boat and at odd times and whenever I had reason
to go to Dandy and I went through there.
Q. Do you know how late you used it, the last time, approximately?
A. I used it as late as 1954.
Mr. James: Witness with you.
CROSS EXAMINATION.
By Mr. Ford:
Q. How would you get to Dandy today from your house Y
A. How would I get to Dandy today?
Q. From your house.
A. To ·be perfectly frank with you, I wouldn't know.
Q. You couldn't use this road, could you, this 30 foot road Y
A. I certainly couldn't use that 30 foot road.
Q. Because that doesn't connect with anything now, does
it?
A. It doesn't.

•

•

•

•

page 154 }

•

Mr. James :· Judge, I think as far as we can determine at this time that is all of our witnesses
on direct examination. I have about four deeds and two or
three plats we want to introduce by reference to the deed
books. We can go into that now.
Court: Just give them to me. I '11 make a note of them
right now.
·
Mr. James: Deed Book 86, 87 and 94 and Plat Book 5.
Court : Deed Book 86, 87, 94 T·
Mr. James: Yes, sir.
Court: Plat Book whatf
Mr. James: Five. ·
Mr. Ford: Are you going to give the page number 7
Mr. James: Oh, yes, he didn't have to get them by page
number.
.
Court: What reference do vou want in Deed Book 86 and

877

-

Mr. Ford: Do youCourt: Deed Book 86 will b~ six Y
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Mr. James: Yes, sir.
Court: Exhibit Six.
Mr. Ford: What page number?
Court: Did you give me any particular page, number in
86 and 87 and 94?
Mr. James : 86 would be 319.
Mr. Ford: Can you give the grantors and the
page 155 ~ grantees so we '11 know what you are talking about Y
Mr. James: I was going to do it when we got
them. You don't need that to get the book. All you have to
do is get· the books.
Mr. Ford: If you don't know, all right.
Mr. James: Yes, sir, I can give you, if you want to take
the time to give it.
Mr. Ford: I thought you had it in the books.
Mr. James: Deed Book 86, Page 319; Margaret E; Moore,
widow, to Pan American Refinery Company. Deed Book 86,
Page 343, Central National .of Richmoifd, trustee and so forth,
Pan American Refining Corporation. Deed Book 87, Page
13, Mary Haldane Coleman,. Pan American Refining Corporation ; Deed Book 94, Page 251, Pan American Refining Corporation to American Oil Company.
Mr. Ford: Up to Exhibit 9, are youf
Mr. James : One other is 85, Page 165, C. P. Mills and
wife to Pan .American Refining Company.
Court: Deed Book 85, page whaU ·
Mr. Coles : 165.
Court: Mills to who, Pan American Y
Mr. James: . Yes, sir.
Mr. Ford: Want Plat Book Five ·too. That has these plats
in them.
Court: "What page is the plat book.
page 156 ~ Mr. James : 121 and 139.
Mr. Coles : 134 and 5.
Mr. James : 122.
·Court-: You got 121 and 139 and you also want 122 Y
Mr. Coles: Yes, sir, and 134 and 135.

page 158
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JOHN RANDOLPH LEAMAN, JR.,
recalled as a witness in his own behalf, having been previously
sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. James:
!
Q. Mr. Leaman, on yesterday Mr. Watkins questioned you
in detail about the nature of your improvements on your property. For what purpose was that property purchased when
you purchased it Y
A. I purchased it in 1942 to build my·permanent residence
there; ultimately to live there on the waterfront.
Q. Well now, the question of progress on one of the buildings there. Has there been anything that interfered with
the progress?
A. Well, the home in which I live now is something I
started in 1947 with ptbvisions to add on to it and improve it
with brick veneer outside coating. At the present time it has
this asphalt siding as a compromise over tar paper because I
knew it would be some years. In the meantime, I had several
periods of disability with a ruptured disc in my back and I
was unable to make the progress that I hoped to make and
therefore it came around to the time when the American Oil
Company purchased the property and then I was told by many
friends that it was ·not the area in which you want to build
a nice home any more.
Q. Well now, the-I understand the condition
page 159 ~ of your.house.at this time is because it's a temporary state that you hadn't completed your residence as you of course expected?
A. That's right.
.
Q. Now do you know how many lots there are in that particular section of Waterview?
A. Approximately 24 I believe.
Q. Have all of them, the owners of lots in that section built
homes or are there some vacant lots?
A. There are a number of vacant lots there still.
Mr. James : Thats' all.
Court : Any questions?
Mr. Ford: No, sir.

•
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Court: You rest the case as to the witnesses Y
Mr. James: I think that at this time we probably don't
, have any more witnesses. If your Honor please, we wish to
introduce in evidence deed from Herman A. ~ohlig, Sara A.
Pohlig, his wife and Bertha Olga Pohlig, devisees under the
wills of the late Charles Pohlig, to Margaret E. Moore, dated
September 22, 1943, recorded in the Clerk's Office.
Court: If y,,;.1 will tell me what the citation isMr. James: Recorded in the Clerk's office:
Court: I understand. Give me the Deed Book.
page 160 f Mr. James: I'm trying to get to it. Recorded
in the Clerk's Office in this Court in Deed Book
conveys parcel one, lut containing nine and twenty-two hundredths acres and shows on the plat-you have the plat,
haven't you?
Court: Yes, sir. ·what parcel was iU
Mr. James: Nine and twenty-two hundredths acres.
Court: That included.
Mr. James: I'll read the whole thing. "Less the amount
dedicated by the parties of the first part'for a public right of
way along the east line of said property and through the
center of said property shown as Parcel '' C'' on a certain
map and survey made by J. Temple Waddill, Certified· Civil
Engineer dated January 6, 1942 purporting to show block
one, Section '' B" on the plan of Waterview, duly recorded in
the Clerk's office, Circuit Court of York County.'' And then .
also parcel ·two, '' certain lot of land lying diagonally north .
of the afore said Parcel '' C '' above described and lying between the said Parcel '' C'' and the normal high water line,
the south bank of York River shown as Parcel '' F '' on the
aforesaid _plat m1d fronting on the said south bank of York
River, 550 feet more or less.'' It refers to Parcel 2 being
the same property conveyed to Herman A. Pohlig, Bertha
Olga Pohlig by deed and agreement dated January 29, 1942
from J. Marshall Lewis, Marie H. Lewis, his wife, duly
recorded.
The deed was received and marked Plaintiff's
page 161 ~ Exhibit Number 6.
Mr. James: The next is Deed Book 86, Page
319.
Court: That's Moore to the Pan American.
Mr. James: I'd like to introduce into evidence deed from. Margaret E. Moore, widow to Pan American Refining Corporation dated December 12, 1953 recorded in Clerk's Office
of this Court, December 12, 1953 in Deed Book 86, Page 319.
If your Honor please, I don't suppose it will be necessary to
read the full description but I just take excerpts from it to
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advise the Court the points I would like the Court to make
note of at this time. There is a plat recorded in-with this
deed. Let's see, this deed will be Exhibit 7 and the plat
recorded with this deed in Plat Book 5, Page 133 of the Plat
Book. I would like the plat to be filed in evidence as Exhibtt
Number·
Court: Is that the large plat book 7
Mr. James: Yes, sir. As Exhibit 8.
The deed in ·need Book 86, Page 319 was received and
marked Plaintiff's Exhibit Number 7.
· The plat in Plat Book 5, Page 133, was received and marked
Plaintiff's Exhibit Number 8.
Mr. Ford: ·what page?
Mr. Coles : In the plat book T
Mr. Ford: Yes, sir.
Mr. Coles: 133.
Court: What's the page number, Mr. Coles 7
page 162 ~ Mr. Coles : 133, if the Court please.
· Court: 133. All right, sir.
Mr. James: Now I want to call the attention of the Court
that in this deed the property is described by metes and
bounds with reference to the survey :filed in Plat Book Page·
133 and when it gets to the courses along what is marked
on the map as a 30 foot public road; ''thence running along
the westerly curbline of a certain 30 foot public road.'' · The
30 foot public road is in full capital letters in this deed and
in quotation marks (indicating) as distinguished from the
type used in the other portion of the description.
Court: He's talking about the capitals in the citation in
the deed, 30 foot public road and you. may look at it right
in his hand. I believe he still has it. Go ahead and look at it.
Mr. Ford: I just wanted to see the map.
Court : All right.
.
Mr. James: I'd like to also call the attention of the Court
that the metes and bounds in this deed do not include this
30 foot road (indicating) but shows the ea.sterly boundary
of the property as· the 30 foot road and then adds this. It
says, '' on the east by the said 30 foot public road, on the
south and west by the land of Wright Brothers, Incorporated.'' And then it says, '' including all of her right, title
and interest in and to said Waterview Road and all of her ·
right, title and interest in and to said 30 foot
page 163 ~ public road.'' That is also in quotation and full
caps. All as shown on said map and as described
in that said deed from Marshall Lewis and wife and others
to t.he parties named therein bearing date January 29, 1942
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and recorded in the Clerk's office, Circuit Court of York
County, 1Virginia, in· Deed Book 57, Page 523.
Mr. Ford: · May I inquire of counsel to know if they con.tend this is a public road T We'd like to know that now if
they do.
·
Mr. James: ~ am introducing as evidence a deed in the ·
chain of title by which you obtained title to the property.
Mr. Ford : You might introduce a picture of anything
but I want to know as a legal proposition do you now contend
this is a public road. _
Mr. James: At this time I contend that this deed states
it's a public road.
Mr. Ford: You can file any deed. It might make the same
statement. I want to know does counsel now contend it is
a public road.
Mr. James: The suit has been brought on behalf of this
one complainant and I'm introducing an exhibit and I think
that's all that's necessary at this time.
Mr. Ford: If it has no efficacy, we move it be stricken.
If counsel will answer the question and state now whether
he contends by virtue of that deed or any other
page 164 ~ deed it's a public road, we 're entitled to know it
· because he has not filed suit on that basis.
Mr. Coles: The efficacy of this deed is it's a direct deed
in the chain of title to the American Oil Company withshowing 30 foot road which is in dispute and is certainly a
very important part of our case.
·
Mr. Ford: I understand it is in the chain of title but
they 're now emphasizing to the Court this is a public road
because the drawing attached .to the deed says so. If that's
the position, we want to know it.
Mr. James: I suppose I could have handed the Judge the
deed and asked him to read the whole deed, if I wanted to,
as an exhibit.
Court: You haven't said that in your pleadings. They
haven't said that in their pleadings.
Mr. Ford: No, they have not and that's the reason I want
to know if there is a deviation from the pleading they now
contend it is a public road.
Court: I don't think because the map says so it is so.
Mr. Ford: That's the reason I'm asking counsel.
Mr. James: I'm not making a commitment.
Court : We '11 stick to the pleadings.
l\fr. Ford: The complainant is putting the evidence on.
If the contention is now it is a public road, we 're entitled to
know it.
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Court: The plaintiff's pleadings, as I understand it, do not contend it. The plaintiff's pleadings do -not contend it. That's as far as I'm able to concern.
Mr. Ford: That we note, if counsel will not answer let the.
·
record show he does· not answer.
Mr. James: We're going to contend anything that we have
·
a right to contend under the law.
Mr. Ford: That's what your witness said but I expect more
from counsel than the witness.
Court: At this time I'm sticking to_ the pleadings filed in
this case.
Mi·. Watkins: If your Honor please, I wonder if counsel
for the complainant would also show that this description
makes reference to another plat book in the same description
and likewise that it contains an omnibus clause. I wonder
if counsel would read that in the record at this time.
Mr. James : Vl ell, I think that counsel]\fr. Watkins: It's part of the description.
Mr. J a.mes: Counsel have access to these and would be
able to read any part of these.
Mr. Ford: That's true, if your Honor please. Now in
Chancery, counsel are allowed a certain leeway that they 're
not allowed in the trial of common law cases as your Honor
knows.
Court : As far as the Court is concerned, I'm sticking to the
pleadings as they are now prepared.
page 166 r Mr. Ford: I'm talking about the comment of
counsel and I thinkMr. James: NowMr. Ford: Just a minute., I think as we go along, the
Court is entitled to know the full import of every exhibit
because they are not copies available to any of us and I think
the observation of Mr. ·watkins made is perfectly proper.
Counsel should read and not wait until any cross e:X:amination.
The Court is entitled. to it and so are we.
Mr. James: I disagree that copies are not available to
you. You have the original available to you.
Mr. Ford: I mean in Court.
Mr. James: If you show me what you want read because
there's no secrets in there. If there are, someone else put it
in there.
·
Mr. Ford: It's only a matter of comment and emphasis,
that's all.
.
Court: The Court will read the whole ~hing if it is necessary to read it. I'1Lbe glad to do that.·
Mr. Ford: The Court doesn't read it now, if your Honor
pleases. None of us are r.eading it now and that's the reason
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I say if they're going to comment on it they ought to make a
full comment and not wait until cross examination.
Mr. James: Tell me what you want-he'll have to tell me~
He can't find it.
page 167 ~ Mr. Watkins: I will; just one moment. This
. paragraph beginning with the word, "and", Mr.
James and ending with the word, "rights".
Mr. James: "Riparian right" T
Mr. Watkins: Yes, sir.
Mr. James: I'm willing to do anything to please.
Mr. Watkins: Fine.
Mr. James: '' And for the consideration aforesaid, the
party of the first part does hereby grant and convey to the
party of the second part all of her right, title and interest
at law or in equity and in any manner whatsoever acquired
in and to all rea:l property or rights therein lying between
the-within the perimeter boundary of the property being
acquired by Pan American Refining Corporation as evidenced by certain plat made by J. Temple Waddill, Certified
Civil Engineer bearing date September 30, 1953, a blue-print
copy of which said plat is attached to deed from Margaret
E. Moore, widow, to Pan American Refining Corporation
dated Dec~mber 12, 1953 and recorded in the aforesaid Clerk's
office in Plat Book 5, Page 121" (referring to the plat book).
Mr. Watkins: Now. if your Honor ,vill observe that the
first reference to a plat book was to the little individual parcel of property described .here. That the second reference
to a plat book was . an additional grant in addition to this
specific grant identifying the particular parcel.
page 168 ~ She then in addition to that granted every bit of
the interest she had within the periphery of this
entire plat including ,all the roads and rights and easements,
every right she had to any property within the boundaries of
that plat, sir.
Mr. James: "'\Vell sir, if you going to argue it n6w, I might
say that does not enlarge what she granted up here because
up there (indicating) she granted all of her right, title and
interest in that road.
Mr. ·watkins: It shows Mr. James that we were cognizant
of a property from the record. It showed we did not know
with exactitude the interior boundary lines or the roads and
when they were placed in quotation marks, when the word,
"public" was placed in quotation mark it was to indicate
the word, "public'·' was put on that road by the surveyor
and the very reason for having this perimeter gr.ant and additional grant was to wipe out the gaps and voids between
the parcels. We were very cognizant of it.
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Mr. James: Will you tell me now who you refer to, ''we''Y
Mr. Watkins: Yes, sir, I mean the American Oil Company,
the defendant here.
Mr. James: Then did the American Oil Company prepare
this deed?
.l\ir. ·watkins: I prepared that deed, Mr. James.
Mr. James: Did you prepareMr. Watkins: As attorney for the American Oil Company.
Mr. James: Did you prepare it for the Ameripage 169 ~ can Oil Company!
Mr. Watkins: Yes, sir, I did.
Mr. James: "And it is the intention of the grantor to
specifically include by this additional grant to the party of
the second part but without hereby limiting the grant, all
of her right, title or interest in any and in all roads, ways,
public or private and in any or all otheT easements and
property rights of any kind and nature whatsoever, all streams
01· tidal waters and the lands lying thereunder, all properties abutting that first herein described and again-and
any or all other parcels of land all within the perimeter
boundary aforesaid; together with all in singular the buildings, improvements thereon, the tenements, hereditaments
and appurtenances thereunder to belonging to or in any wise
appertaining and in addition thereto all interest, legal or
equitable by way of remainder and or reversion including
any and all property rights, fee simple or otherwise in and
to the tidal waters appertaining to the land hereby conveyed
or to the land lyi~g under said waters by virtue of any royal
grant from the Crown of England to a predecessor in title
and' '-we 're not going back to the Crown, if your Honor
please ; '' and or by the laws of the Commonwealth of Virginia,
specifically granting or creating such right and specifically
including any and all riparian rights.'' Now does that cover
enough for you Y
Mr. ·watkins: Yes, sir, it does and thank you, Mr. James.
Mr. James: And it is our contention from
page 170 ~ that, if your Honor please, the only specific conveyance is of the property which gives the eastern
side-the western side of the road as the boundary and conveys as to the road all of her right, title, interest and estate,
whatever that may be.
:Mr. Watkins: If the Court please, we think the record will
show the additional grant, the additional plat.
. l\Ir. James: This is Deed Book 60, Page 234. This is deed
from J. Marshall Lewis and Marie H. Lewis, his wife to
Wright Brothers, Incorporated dated April 19, 1944, recorded
in the Clerk's office of this Court, May 24, 1944 in Deed Book
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60, Page 234. · This conveys with general warranty of title
all certain tracts of land situate in Grafton District, York
County, Virginia with appurtenances thereto belonging,
bounded and described as follows. First is the 77 acres more
or less bounded north by the State Highway leading to Seaford; east by George P. Coleman; south by A. Borum, A. Morris, R. Jones estate; west by L. A. Hornsby and State Highway leading to Yorktown and designated as tract one. Second
is the tract of :fifty-two and a half acres. You want to read
the full description of those T
Mr. Ford: I don't think so.
Mr. James: And third is the tract of 137 and three-tenths
acres and fourth is the tract of five and seven-tenths acres.
Fifth is the tract of 67 and a half acres. Six is the tract of
nine and three-quarters acres. Afore said six
pag-e 171 ~ tracts of land contain an aggregate of 349 and
three-quarters acres more or less, being part of
the same land conveyed to J. Marshall Lewis by deed dated
July 30, 1941 from Jamestown Corporation and recorded in
the Clerk's office in Deed Book 57, Page 66. It says, '' a plat
showing the metes and bounds of the six tracts attached to
the deed and recorded there with.'' Plat Book 4, Page 7.
We don't have Plat Book 4. I don't think it is necessary
to bring that up here right at this minute, Judge. We '11 get
the plat book four.
Court : It's tracts in one deed.
Mr. James: Yes, sir, if you'll make a note in your notes
that you 're taking there that the plat to which this deed refers
is in Plat Book 4, Page 7 and we'll get that up.
The deed was reecived and marked Plaintiff's Exhibit
Number 9.
T~e plat was received and marked Plaintiff's Exhibit Number 10.
Mr. James : The next is we would like to introduce of
.course, ,as I read those, Judge can it be understood that we're
introducing all of these in evidence?
Court: Yes.
Mr. James: Exhibit Number 11.
Court : They 're all exhibits as I have it marked here.
Mr. James: Deed from Wright Brothers, Incorporated to
Central National Bank of Richmond as trustee in
page 172 r kind for the stockholders of Wright Brothers, In. corporated. '' Dated July 1, 1953, recorded in
Clerk's office of this Court, October 7, 1953 in Deed Book
85, Page 90. It conveys a certain tr.act, Grafton Magisterial
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District, York County, Virginia, composed of six parcels containing a total of 349 acres in gross and known as the J. M. ·
Lewis tract being conveyed to Wright Brothers, Incorporated from J. Marshall Lewis and wife by deed recorded in
Deed Book 60, Page 234 (indicating). While it's not material,
it recites that the deed is made pursuant to an agreement between the stockholders by which the Central National Bank
would hold the property as trustee for the stockholders.
Mr. Watkins: May I inquire whether that contains the
same!
Court: The deed is from the Wright Brothers to Central
National Bank, trustees, I presume.
Court: May I inquire is that six parcels the same as the six
tracts you referred to·Y
Mr. J runes: Yes, sir, it says six parcels of land containing
a total of 349 acres in gross known as the J. M. Lewis tract
and being the same conveyed to vVright Brothers, Incorpo1·ated from J. Marshall Lewis and wife by deed dated April
19, 1944 recorded in Clerk's office of the Circuit Court of
York County, Virginia in Deed Book 60, Page 234 and that's
the previous deed.
Court: Yes, sir, the same property. All right.
Mr. Watkins: Your Honor would indulge me
page 173 ~ just a moment, that's not all there is to this chain
of title. That deed I think.
,
Mr. James: If you can read any more, all I'm doing at
this time is introducing this deed. If you can read any more
out of this deed, go ahead.
Mr. Watkins: I understand the purpose for which it is
introduced and I want to-just one moment.
The deed was received and marked Plaintiff's Exhibit Number 11.
Court: Now it's understood between counsel for both
sides. We now will take the evidence of witnesses for the
defense and then we '11 let you put your exhibits on after that
time and likewise you all may do the same thing. Is that
understood Y
Mr. James: That's satisfactory with the complainant.
Court: As far as I know there's no impropriety in that.
Is that correct Y We '11 save time and let the witnesses go
·
today and they won't have to come back another day.
Mr. Watkins: If the Court please, may I make t4is obseervation; that Mr. Waddill, the engineer would not only be used
as a witness for the purpose of introducing certain plats and
surveys but also at that time we want the privilege of using
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him as .a combined witnes·s with respect to his knowledge as
well as the plats, the actual knowledge of the physical conditions on the ground.
page 174 .~ Court: Is he here today Y
Mr. Watkins: Mr. Waddill, yes, sir.
Mr. Ford : I understand that the plaintiff has rested with
the exception of introducing the documentary evidence that
was discussed in chambers.
Mr. James: That's right.
Court : The documentary exhibits and any further exhibits
they might have. I don't lmow whether they're limited to
documentary or not but whatever exhibits they might have
and the only witnesses they have is rebuttal.
Mr. James: That's right. In other words, our case in
chief has been completed, with the exception of course--

•

•

•

•

•

J. TEMPLE WADDILL,
called as a witness by the defendant, being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Watkins:
Q. State your name to the Court please sir.
A. J. Temple Waddill.
Q. What is your occupation Y
A. Civil Engineering and surveying.
Q. Are you a certified civil engineer?
A. Yes, sir.
Q. Where is your residence?
A. Where is my home?
Q. Yes, sir.
A. Richmond, Virginia.
page 175 ~ Q. How long have you been engaged in your
profession as a certified civil engineer?
A. For 46 years. I haven't been certified that long. Of
course they didn't have it when I first started, they didn't
have certification but I have been practicing for 46 years.
Mr. James: I'd like to inquire if the defendant's witnesses
are present in the Courtroom.
· Court : I think there's a lot of them are.
Mr. James: They were excluded yesterday on the motion.
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Court: Yon all better call them up before the Clerk and ,
see how many are sworn an.d not sworn and keep track of
them.
At this time, Mr. Watkins called the names of his·witnessas.
Court: Now, Mr. Sheriff, yon can put them outside.
The witnesses, having been duly sworn, were then excluded
from the Courtroom.

Q. Mr. Waddill, would you state to the Court whether yon
had the occasion to make certain plats and surveys of real
property located in Grafton Magisterial District, York County,
Virginia for Esso Standard Oil Company, the Pan American
Refining Company and the American Oil Company t
A. Yes, sir.
Q. Will you sfate to the Court the period of time covered
during the making of these surveys T
page 176 ~ A. Its been a little over three years altogether.
Q. Comme:n,cing in what year T
A. In '52 I think it was.
Q. Commencing in 1952 T
A. Yes, sir.
Q. Will you state whether or not you have worked more
or less continuously. since 1952 until the present time 1
A. Periodically, yes, sir.
Q. Now Mr. Waddill, will you also state whether or not
you have ever had at any previous time made surveys within
the same geD;eral area T
A. Yes, I have.
Q. Would you enumerate some of the ~urveys that you have
made within the-I want to correct that; some of the prior
surveys you have made within the present American Oil Company plant site Y
,
A. Well, I made that subdivision "B" of '\Vaterview and
also have done considerable work in the west of Waterview.
Q. And at that time for whom did you make those surveys T
A. Most of it I did for Mr. O'Hara. I was under his direction.
Q. You did it for Mr. O'Hara and under his direction?
A. That's right.
Q. Can you state of your own knowledge whether or not
the surveys were made for Mr. O'Hara with repage 177 ~ ference to land owned by him or for Mr. O'Hara
as the agent of some other person Y
A. I think mostly as the agent of another company.
Q. And do you know who his principle or principles were?
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.A. Well, there were three parties owned it. Mr. Coleman,
Mr. Lewis and Mr. O'Hara also owned the property in there.
Q. Would that be Mr. George P. Coleman T
A. That's right.
Q. And Mr. J. Marshall Lewis of Gloucester?
A. That's right.
Q. And you referred to Mr. O'Hara for identity. Do you
refer to Mr. L. R. O'Hara?
A. That's right.
At this time, Mr. Watkins handed Mr. James a large plat.
Court: Would you all like a conference T
Mr. Ford: Yes, sir.
Court: Be at ease for five minutes.
Mr. Ford: We're ready, Judge.
Mr. Jam.es: We don't see any objection to it. It took us
some time to absorb it. We're not quick to catch on.
Mr. Ford: Nothing we can do about that.
Mr. James: I know I suffer.
Mr. Watkins: If your Honor please, counsel for the complainant has introduced Plat Book i-strike that.
page 178 ~ I'm looking fo.r the Plat Book 5, Page 121.
Court: That's right, Plat Book 5, Page 121.
Mr. Coles: ·Mr.Watkins, I don't believe I have introduced
that. I introduced Plat Book 5, Page 133.
Court: This is the same map.
Mr. James: And also we referred back to 121 and that's
the same as that.
Court: I marked that-as that.
Mr. James: That last deed referred to 121.
Court: There it is right there (indicating).
Mr. James: If I understand it, this is an exact copy of that
map. Of course it's larger and it's decorated with Easter
colors and we have no objections.
.
Mr. Ford: They've got numbers on there so counsel would
understand it. Otherwise we 're sure you wouldn't understand it.
Mr. James: We have no objection.
Mr. Ford: Of course it helps me too.
Mr. Watkins: If your Honor please, this is an exact copy
of the plat recorded in Plat Book 5 at Page 121.
Court: Title ·shown on the plat.
Mr. Watkins: Yes, sir, the title and the file number 264. ·
Court: That's right.
·
·
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Mr. Watkins: Yes, sir.
· Court: All right.
page 179 ~ Mr. Watkins: With the exception, with the
exception of the colors, the circles and the enclosed numbers.
Court: Have been added.
Mr. Watkins: Have been added, and likewise new Route
173 has been superimposed in red.
Court: Let me mark it the same as the Plat Book.
Mr. Watkins: And it has been certified with those exceptions by the Clerk. Now if your Honor please, I presume for reasons of distinction that you would refer to the
Defendant's exhibits probably as "A.''
Court: All right, sir.
Mr. Watkins: Is that agreeable?
Court : Yes, sir.
Mr. Watkins: I offer this plat as Defendant's Exhibit

,, A."

.

rl'he plat was received and marked Defendant's Exhibit

·''A.''
f'

., Q. Mr. Waddill, I hand you an instrument purporting to

be, '' A map showing property situate at Goodwyns Neck in
G.raf ton District, York County, Virginia, dated September
30, 1953 surveyed for Pan American Refining· Corporation by
J. Temple Waddill, Certified Civil Engineer.'' It is lodged
in file number 264.
A. ''FBP.''
Q. "FBP 264." I ask you, J\fr. Waddill if this plat and
survey was made and prepared under your direcpage 180 ~ tion t
A. That's right, with the exception with the
additions made on it as you stated.
Court: You said the additions. I suppose you mean the
numbers and the red marks, is that right?
A. I didn't show the road and also the red marks and also
the numbers.
Q. The exceptions which I have explained to the Court.
A. Which you stated, that's right.
Q. Now Mr. Waddill, will you explain to the Court what the
two lines, parallel lines colored in green indicate t The lines
lie between point one and point two on this map.
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A. That's the boun.dary line of Waterview Road leading
from Route 630 up to where the Waterview Road turns to the
right, parallel to Y o.rk River.
Q. Do you know whether this is some times ref erred to as
old Waterview Road?
A. Yes, I have heard it so referred to.
Q. Now will you indicate and explain to the Court what
the two parallel lines lying between point three and point
four, this is a projection (indicating), point four and colored
·
in yellow represent on the plat.
A. That was the boundary line originally laid out for Section" 4-" plan of Waterview.
Q. Do you know what route number is used by the State
Department Highway to designate "\Vaterview
page 181 ~ Road?
A. My recollection is 631.
Q. Now, will you indicate to tlie Court what the lines, parallel lines lying between point four and point eight represent?
A. Well, that's Waterview Road lying in the subdivision of
Section '' B'' plan pf W aterview.
Q. Now Mr. Waddill, did you make the original survey and
plat of Block one, Section '' A" plan of WaterviewY
A. I did not.
Q. Who was that made by, if you know?
A. My recollection it was made by Hugh R. Noel.
Q. Is that spelled N-0-E-L?
A. That's right.
Q. Now Mr. 0 'Hara-strike that. Mr. Waddill, did you
prepare the plat for Block one, Section "B'' plan of Waterview?
A. That's right.
Q. Do you recall when you first prepared it Y
A. The work was done during 1941, the latter part of 1941.
·
Q. For whom was it done?
A. Mr. 0 'Hara.
·
Q. In what connection, if you know, and for what purpose?
A. He was interested with Mr. Lewis and Mr. Coleman that
owned the land with the exception 0£ the Pohlig
page 182 ~ estate and I think he was agent for those-for
those two and himself, what interest he had in it.
Q. All right sir, we'll come back to that in just a moment.
Now Mr. Waddill, the complainant has introduced a map entitled "map showing subdivision of land on the south side of
Wormley's Creek, York County,Virginia, known as Block 1,
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Section ''B,'' plan of Waterview, dated January 6, 1942.'' I
hand you this plat and ask you to identify it.
· A. Well, that plat was on the south side of the York River
east of the Wormley Creek, not south of Wormley Creek.
Q. On the south side of York River, that's correct.
A. I made that in my office, that's right.
Q. Did you make this plat and survey?
A. I made the survey but I did not make the map. The
map was made in my office.
Q. But you made the aQtual survey Y
A. That's right.
Q. Now for whom did you make the survey?
A. I made it for Mr. O'Hara under the direction of Mr.
O'Hara.
Q. Will you explain to the Court in your own words-Mr.
Waddill, is this the same plat which was made for the subdivision of Waterview subdivision by Mr. O'Hara at his request?
A. Yes, sr.
Mr. James: For the record, if your IIonor
please, we admit this is a copy of the plat attached
to the agreement between Coleman, 0 'Hara and
Pohlig which is recorded in Deed BookMr. Coles : 57, Page 523.
Mr. James: Deed Book 57, Page 523.
Mr. Coles : 523.
Mr. James: And the deed has been introduced as Exhibit Number 1 and this plat as Exhibit Number 2. I think
that's correct.
Mr. Ford: That's right.
page .183

~

Q. Now will you state to the Court in your own words what
took place between you and Mr. O'Hara, if anything, prior to
the time· that this plat was made by way of conversation or
conduct!
A. Mr. 0 'Hara instructed me to run the road as shown
. on this map passing through the Pohlig estate and also a
portion of Coleman and Lewis tract. Lewis owned this piece
in here (indicati_ng) at that time.
·
Court: Put your finger back please sir.
A. What?
cating).

Lewis owned all this up to the river (indi-

American Oil Company, v. John Randolph Leaman, Jr.

117

J. Temple Waddill.

Court : Yes, sir.
A. On that side of the road (indicating·).
Q·. Now Mr. ·waddill, will you state whether or not Mr.
0 'Hara accompanied you to the location where the survey
was to be made f
page 184} ...~. My recollection that he did.
Q. Will you state whether or not Mr. 0 'Hara
located the boundary line between the Marshall Lewis tract
and the Coleman tract or designated where the boundary line
was located Y
Mr. James: Well now, if your Honor please, we object to
that because if this gentleman undertook to survey the prop..:
erty then it was his duty and obligation to survey it correctly
and properly locate the boundary lines and there is ~<;>thing on
this plat to indicate that he based it upon information.
Court: That's true.
Mr. James: Rather than the true records ..
Court: That's true but I'm going to allow it.
Mr. James : We except, if your Honor please.
A. Mr. O'Hara gave me a map made by :M:r. Hugh Noel,
I think somewhere it was in 1932, somewhere in that neighborhood showing the property lines between these two properties.

Court: Between Lewis and Coleman I suppose T
A. Yes, sir, that's correct.
Q. Did he make. any statement to you when he gave you
the mapY
A. Not necessarily. He told me to follow the map as far
as possible.
Q. Those were your instructions to follow the map as far
as possible Y
A. Yes, sir.

page 185}

Mr. James: Now-

Q. Now-

Mr. James: Just a minute. This gentlemen has testified
he made a survey of the property. Now I want to know
whether he copied somebody's map or whether he surveyed
the property.
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A. I made an actual survey of the property based on information furnished by the map and .points found on the
ground.
Q. And what points did you find on the ground, Mr. Waddill?
A. Well, I found it-a well indicated ditch (indicating)
coming along this property line there.
Q. What property line?
Court: Let the Court see what you mean.
A. Between Lewis and Coleman (indicating).
Q. Where did the ditch commence, sir?
A. It commenced at that time up at the river (indicating).
Q. That would now be lot 8 in Section "B," is that correct?
A. It ended at lot eight, Section "B," that's right, and
ran down to a point marked "hub and tack" ·and from there
on down to marked ''Old Road''; on this plat was another
ditch and that ditch was· shown on Mr. Noel's map and also it
was indicated on the ground.
Q. Now, so that this plat was based in part on
page 186 ~ th~ old Noel survey and the physical marks found
on the ground, is that correct sirT
A. That's right.
Q. Now will you state, if you know, whether or not the Noel
map showed the lands of C. P. Mills on any-part?
Mr. James: Now if your Honor please, I think if we 're
going into that you ought to have the Noel map if vou 're going to introduce that.
.,
Q. Do you have the Noel map?
A. I gave you a copy of it but I can state it was not shown
on that map.
Q. Do you know-

it.

Mr. James: We object, if your Honor please; except to·

Court: He has a copy of it. You wi1ling to accept a copy?
He says he has it.
Mr. Ford: Can't he produce it when it's available Y
Court: That would be all right.
Mr. James: I don't know; who are you going to prove that
map by, if your Honor please Y
Mr. Ford: You can prove it was a map given to him by
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Mr. 0 'Hara that he used and half the surveys in the world
are based upon other pe_ople 's surveys and maps.
Mr. James: I think that map would have to be properly
.
introduced.
page 187} Mr. Ford: He'll introduce it as the map that
was given to him as the basis of his survey.
Court: We '11 go along-will you go along with the pr9posi. tion that he will properly introduce it or shall we stop now?
Mr. James: · Of course if the Court wants to hear this
with its re·servation, we don't know whether it can be properly
introduced.
Court: I don't know either.
Mr. James: That was my objection.
Court: You want to insist on it right nowt
Mr. James: No, sir, if they're having the idea this Conrt
sits both as the Court and jury.
Court: That's rig·ht, that's definitely so.
Mr. James: I'm willing to allow the Court that discretion.
Court: Go ahead.
A. I can produce a copy of that map if Mr. Watkins hasn't
got it. I gave him a copy of it. I thought he still has it.
Q. Now again will you state whether or not the Noel map
shows the land of C. M. Mills thereon?
A. No, it does not.
Court: He said it did not.
Q. All right, sir. It did not. Now, at the time-

page 188}

Mr. James: Didn't show whaU
Court: The land of C. P. Mills I believe it was.

Q. Now at the time of this survey which I understood you to
say was in the latter part of 1941A. That's rig·ht.
·
Q. Was there any road in actual physical existence shown
on this plat? I refer specifically to 631 and it's Route 631.

Court: It's 631 marked on there T
Mr. Watkins: Referred to as Waterview Road on the plat.
Court: I can see that now.
Q. And to the 30 foot road connecting Waterview Road with
Route 630 or old road as shown on the plat.
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A. It showed a road running from here up to this point
(indicating).
Q. Yes, sir.
A. And on the ground there was an indication of an old
road being used from this point to Waterview Road.
Mr. Ford: Let him say for the record again.
Court: Do that again. I didn't see that last.
A. The map showed a road along· on this line adjacent to
the ditch (indicating) between Coleman and Lewis.
Court: You mean from '' hub and tack''A. From the point marked old road.
Court : All right, sir.
A. And then there was indication of a road
from the point hub-marked ''hub and tack" on
the map up to the Waterview Road.
Q·. Now-

page 189

~

Mr. James: If your Honor please so· that it would be prop-·
erly identified for the record, we would like to say that he
pointed out that there was a road from the place on this 30
foot road marked as old road, from there proceeding northeasterly to the point indicated by "hub and tack" where the
road turns to the north. That there was a road there and
then from there on to the Waterview Road there was indications of a road. Is that correct, Mr.A. That's right.
Mr. Ford: Along the property line.
wish he would.

He didn't say.

I

A. I say along the west side of the property line.
Mr. James: On the west side of the property line.

Q. Mr. Waddill,Court: Show me where the indications were please sir, of
an old road.
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A. All the way from this old road, from the old road from
this point here, where it is marked Goodwyn Neek Road clean
up to the '\Vaterview Road (indicating).
Q. Now was there any indication of a road from tlie point
on this map shown as '' hub and tack,'' northward to York
River along the ditch and property line indicated on the mapT
page 190}

Mr. James: That's what he just testified to.

A. No, there wasn't any indication of a road.
Court: That's the reason I didn't understand you and
I asked him to do it over again because he went down this
way (indicating), and not this way.
A .. That's right, there was no indication of a road.

Q. Now, Mr. Waddill, was the old-was the road indicated
as old road, was there any indication of its presence physically
in 1941 when you made the survey?
A. There's not as shown on thi_s map. I took this information from the map shown for the location of it but that road
at that time and at the present time runs practiacally at right
angles to this line coming up (indicating).
Q. Now, was the road shown on this map as Goodwyns
Neck Road, was it physically there when you made this survey in 19417
A. It was being used along this line (indicating).
Q. Yes, sir.
A. But practically no use made of this part in here.
Mr. Ford: Which line?
Goodwyns Neek Road?

Where it is marked old road,

A. Goodwyns Neck Road that was used.
Mr. Ford: That old road.
A. That old road, people driven in there but it was not used
as a public road, as a main highway.
Mr. Ford: That's what I thought.
page 191 }
the survey?

Q. Mr. :Waddill, was ·waterview Road as shown
on this plat in existence physically when you made
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A. No, it was not. That road originally as shown on the
map came back up into here and that was abandoned and this
road put in through here as shown (indicating). ·
Q. Now Mr. Waddill, will you state to the Court, if you
kn.ow, the phy~ical condition of the 30 foot road from its intersection on Goodwyns Neck Road along and over its entire
length to a point where it interesects with Waterview Road?
Mr. James: We object to it as being immaterial and remote; having been about 13 years ago. He went there solely
for the purpose of the survey1
Mr. Watkins,: I think they showed the condition of that
road back as far as eighteen ninety something by Judge Hogg
I think yesterday.
·
Court : Go ahead and answer the question.
Mr. James: E.xception.

Q. State the date when you determined the physical condition of that road.
A. That was in the latter part of 1941 and at that time· you
could get to the road but it was practically impassable. In
wet weather I don't think you could get through there at
all.
Court: You say you don't think you could have gotten
·
through in wet weather?
A. I don't think so. It was well, ground up in
bushes and a lot of mud-holes in it. It practically
hadn't been used.
Q. Now you had the occasion to· make surveys in the same
area in 1952, is that correct?
A. That's right.
.
.
Q. Did you also have the occasion to observe this same 30
foot road in the year of 1952 Y
A. I did.
Q. Will you state the condition of the road in 1952?
A. It was in worse shape then than it was in 1941.
Q. What was its condition with respect to undergrowth and
over-growth?
.
A. Well, it was shown as a 30 foot road but it wasn't-I
me~n the parts you could travel on it wasn't over 10 or 12
foot wide at the most and that was pretty well over-grown
page 192

~
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with bushes and underbrush and so forth. No large trees in
it but it was underbrush and so forth.
Q. It has been testified to, Mr. Waddill, by certain witnesses for the Complainant that persons in the vicinity of
Waterview used the Waterview Road for the purpose of
dumping trash in and around the vicinity and that some of the
trash was actually dumped in the holes and ruts in _w aterview
Road. Can you state to the Court whether or not you observed the presence of any trash or anything?
.
A. At the lower end I did observe that trash,
page 193 } bricks and things like that had been put in the
·
holes.
Court : Put in the holes or in the road Y

-A. Yes.
.
Q. Did you observe any trash dumps along the road, along
the 30 foot road?
· A. I don't think so ; on reflection I did not. To my recollection I did not.
Q. At that time?
.
A. Yes, I say there was some in the holes.
Q. Yes.
A. But I_ don't remember seeing any piles of trash there.
It was in the holes.
Q. Mr. Waddill, if you know, prior to the time of the making
of this survey, who owned Parcel "F" as shown on this plaU
A. Well, it was marked reserved on Mr. Noel's map. I
don't kriow why they reserved it but it was not sold to the
Pohlig.
.
Q. It was not sold to the Pohligs Y
A. At the time his map was made.
Q. I see.
Mr. Watkins: Deed Book 12Court : Deed Book 12.
·
Mr. Watkins: I beg your pardon. I mean Deed Book 14,
Page 22.
Court: Get Deed Book 12, Page 13. Is it in
page 194 } the other room 7
J\fr. Watkins : Yes, sir. While we 're waiting
for the Deed Book, I'd like to ask you, Mr. Waddill one further question with respect to the 30 foot road.

Q. You stated you observed it in 1941 and again in 1952.

124

Supreme Court of Appeals of Virginia

J. Temple TVaddill.
Will you state to the Court categorically whether or not the
30 foot road to all intents and purposes appeared to be aban..
doned!
Mr. James: We object, if your Honor please.
Court: I think first, Mr. Watkins, you'd have to show
all of the facts shown to the Court and based on those facts
then you can ask him. I think that would be the rule.

Q. What was the general appearance of the road Y
.A.. Very poor shape. Not used continuously I would say.
It was not used continuously.
Mr. James: We object, if your Honor please. He can
testify to the use he made.
Court: Testify to. all the facts you want to, all the physical
facts, whatever they might be and then I will let you, based
on what facts you say might be sufficient to base an opinion.
Q. You have testified, Mr. Waddill, the road was a narrow
trail I believe you said. about ten foot wide Y
A. Ten or 12 feet wide.
Q. .Yes, sir. Now ·what physical facts did you
page 195 ~ observe with respect to this road Y
A. I said it was in very poor shape.
.
Q. And what rendered it in poor shapeY
A. Well, it just looked like disuse and nobody taken care of
it at all.
Q. I believe you also stated that it was overgrown Y
A. That's right.
,
Q. Underbrush. Now, based on those facts, what appearance did the road give Y
Mr. James: Now, objection if your Honor please. He can
tell what he found there but I don't know what he means.
Court: He gives a description of the appearance he canhe'll be telling what he found.
Mr. James: He's already given the description of it. I
don't want any opinion.
.
Court : You can aswer the question.
.A.. I didn't catch your question.
Mr. James: We object to an opinion.
Q. Based on your descriptive facts of the condition of this
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road, what appearance did it give to you in 1952 at the time
which you made the survey T
A. I would say it was an abandoned road.
Mr. James: If your Honor please; we object to that and
ask it be stricken from the record. Just been told, as I
understood it he is not to express an opinion.
page 196 ~ Mr. Watkins: Is that the appearance it gave
to youY
A. That's the appearance it gave to me, that's right.
Mr. James: If your Honor please, you overrule the objection or have you ruled Y
Court: No, sir, I haven't overruled it yet. My. recollection
is he's described the road; it was bad in 1941, passable but in
poor shape and covered with underbrush and he thinks it was
impassable in wet weather and so on and in 1952 he said it
was worse shape and he went ahead and gave a further description and it appeared to him it was abandoned in 1952.
The Court is going to let that stand.
Mr. James: We except, if your Honor please.
Court: All right, sir.
Mr. James : I want to get my reason in the record.
Court: You want to stop now and put it in Y
Mr. James: Yes, sir, for the reason he testified in 1952
or whenever it was he went in there, he went through the
road himself. If he went through the road himself, there's
no reason others could go through there.
Mr. Ford: No use of arguing in the record. If .he wants
to state his reason-wait a minute. I object to the argument
in the record. Let him except to it, to your Honor's ruling
and state the reasons for it without arguing.
·
Mr. J ame.s: For the further reason that he was not given
any evidence as to the use of the road by otherr
page 197 ~ people, that people have been on this stand and
testified that as late as 1943-'53 and '54 they
used it weekly to go to Dandy and go to Church which information he was not given. He doesn't know anything about
the use of the road by others and it's not proper for him to
assume that the road is not being used by others because of
his observation of the road and we think it's highly inadmissible.
Court: All right, sir.
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Q. Mr. Waddill, did you drive through this road, this 30
foot road in 1942 or did you walk through Y
A. In 1942 I drove through it.
Q. I see. What about. in 1952 Y
A. In 1952 I walked. throug·h it because 'I was afraid to
drive a car through there.
Q. Now, Mr. Waddill, during the course of your work there
on the plant site making the surveys indicate~, will you state
whether you observed logging and clearing operations going
onY
Mr. James: Now, we object if your Honor please. I think
you can ask him what he observed but I don't think we need
to put the words right in his mouth.
Court: I don't think you should suggest the answer myself, Mr. Watkins.
Mr. Watkins : I beg the Court's pardon. I didn't intend
the results.
page 198

~

Q. vVill you state for the record what you observed taking place on this land between 1952
and the present time Y
A. Well, they were cutting timber in there. They cut the
timber off the Coleman tract and at that time thev made certain improvements on the road so they could get" in there to
get the timber out.
•
Court: What year did he state that was Y
A. My recollection I think it was around '53 or four. I
know it was after the :first time I went down there. I think
it was a· Codd Lumber Company was doing the work.
Q. And you state to the Court that they improved the road;
they cleared it up and improved it so they could use it in
connection with the mill?
A. That's right.
Q. Now-

Mr. Watkins: If the Court please, before I can proceed further with this witness, counsel for the complainant has required me to introduce Deed Book 14.
Court: Page 22.
Mr. Watkins: At Page 22 and 23 which contains a survey
made by F. D. Piggett, surveyor for James City County and
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it was admitted to record and I quote, '' at a Court held for
York County the 19th day of February, 1844. This plat and
survey of the tract of land called Wormley 's Creek as purchased by Richard L. Farnshold of the executor of Thomas
Griffin, deceased, was this day presented to the
page 199 r Court by said Farnshold and on his motion, ordered to be recorded. Teste : Sam Shield, Clerk''
-beg your pardon; "Sam Shield" looks like "Clerk". I'm
sorry, sir. This is rather difficult writing·. It's rather duncult to read. Is there any objection to marking this Exhibit
"B" at this time andCourt: We won't mark it. We '11 refer to it.
Mr. Watkins: . We'll refer to it as Exhibit "B" with the
·
right reserved to make a copy.
Court: Yes, sir, that will be all right.
The plat was received as Defendant's Exhibit Number ''B".
Q. Mr. Waddill, I show you Exhibit "B", Deed Book 14
at Page 22 and 23 and ask you whether or not you have
seen the Piggott plat shown thereon Y
A. Yes, I've seen the eopy of the plat. That's of the one
·
on record.
Q. Have you seen this deed bookY
A. Yes.
Q.. When did you first see it Y
A. About two weeks ago I think.
Q. So that you had not seen this plat at any time prior to
approximately two weeks agoY
A. That's right.
Q. Mr. Waddill, when your surveys were made
page 200 ~ in the Goodwyns Neck area for Mr. O'Hara, Mr.
J. Marshall Lewis, Mr. Coleman and the American
Oil Company, Esso and Pan American, you had not seen this
plat?
A. That's right
Q. Now Mr. Waddill, you have testified that you have made
the perimeter plat which has been introduced as Exhibit
"B "-I beg your pardon, "Exhibit "A."?

A. "A".
Q. Now, I hand you a plat and ask you if you can-if you
can identify this plat (indicating).
A. Yes, I made that plat for myself.
Q. You made this plat?
A. Yes, sir.
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Q. For the record, it is indicated as '' Map showing location
of several lines lying between Route 630 and Waterview Road,
Grafton District, York County, Virginia,, as of January 15,
1954. '' Then immediately under that date is the word,
"March 15, 1954, J. Temple Waddill, Certified Civil Engineer.''
·
·
A. That's right.

Mr. Ford: Don't you want to mark it for identification Y
Why don't you call it-mark it Exhibit '' C' '7
Mr. Watkins: For identification until introduced, I want
to mark this Exhibit '' C' '.
Mr. James: Just a minute, if. your Honor please.
Court: I'm putting it on there to keep it on
page 201 ~ there.
Mr. James: You haven't admitted it to record.
Court: No, sir, he hasn't offered it yet.
Mr. Ford: That's what he said. We got to call it something until it is introduced.
Q. Now Mr. Waddill, will you explain to the Court what
this Exhibit '' C'' represents Y
•
A.. It shows a location of the ditch running from this point
(indicating) to the York River which was in existence at that
time and thenQ. Excuse me. "At that time"; you mean what dayY
A. In 1954.
Q. In 1954.
A. Also it shows a bearing of that ditch. Now if you take·
the bearing as shown on the original map and calculate the
variations at the present time that ditch corresponds very
closely to the. bearing shown on the old map (indicating).
Q. Now when you refer to the old map, do you refer to Plat
Book-I mean Deed Book 14, Page 227
A. That's right.
Q. And td the ditch shown on this plat in that deed book
and at that pageT
A. I don't think it shows a ditch, does it Y
Q. In the field notesA. It says in the notes something about the ditch, yes. The
description says, "thence by a ditch".
page 202 ~ Q. Now what does that refer to (indicating) 7
A. It refers to the line from this point down to
this pine (indicating).
Q. Did you find that old ditch there?
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A. I found a ditch as I say from this point as shown on my
map (indicating).
Q. And how does that-how does that correspond 7
Court : Let him point.
A. From this point at that time from this point here on it
had been destroyed because people had built in there but
from here to here it was still there (indicating).
Mr. James: Now would you indicate for the record theMr. Ford: The Judge is looking at it but the record has to
show it.
Mr. Watkins: Can we put point one and point two.· Is
there any objection to that?
Mr. James: You can put it on there hut the map hasn't
been admitted into the record yet.
Mr. Ford: You let him use the map for his own testimony
and in his own way. You mark it like you want to, Mr. Temple,
but have some designation on the record.
Q. No:w for the record, will you indicate where you found
the physical evidence on the ground in 1954 of the old ditch Y
A. Between point one and two as marked; as
page 203 ~ you have marked on the map.
Q. Now you have stated that you have computed
the variation in this map from the time it was made on February 19, 1944 until the present time. Is that correcU
A. 1954.

Q. Until 1954. Now using the computation, how does the
old map compare with the physical evidence of the ditch that
you found on the ground between points one and point two?
A. Very close.
·

Court: On Exhibit '' C'' that would be. Points one and two
on Exhibit ''0".
Mr. Watkins: On Exhibit "0".
Q. Now Mr. Waddill, what else does this map show. and
indicate!
·A. Well it shows if you extend that line (indicating) with
this bearing and the location of the ditch soutl1wardly, it will
miss a point on the east side of the present 30 foot road by
36 and one-tenth feet.
Q. Would you indicate the point at which-
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Court: I can inark that point three if you want to.
The witness marked the map.
Mr. Ford: Let him explain what that means.
Court : You mean right in there then (indicating) Y
A. Where this road cuts off.
Q. Will you explain what that means?
page 204 ~ A. If you extend this line southwardly it will
miss this east side of the road by 36 and one-tenth
feet.
Q. Now is this a projection of that line (indicating)?
A. Yes, sir, that's right.
Q. Will you mark that point, four?
A. You mean you want the line marked as ''four'' 1
Q. Yes, sir.
The witness marked the plat as requested.
Q. Now with reference to the 30 foot road shown in Plat
.Book1\Ir. Coles : One, Page 632.
M: r. Watkins : One, Page 632, "A".
Q. And referred to as Plaintiff's Exhibit 2. What does
that indicate with respect to the location of this 30 foot road Y
A. Well, it shows that the 30 foot road nt the south encl
would be entirely on the Mills property and it gradually runs
from nothing up at this point down to this point. The road
is bearing away from the line. That is on the east side of the
road and the west side too.
Q. Where does the old plat, Deed Book 14, Page 22 indicate the property, the road is located; on what property!·
A. Well, it shows a double line in that road; looks like to
the west of that property line (indicating).
Q. That would be today on what or rather that
page 205 ~ would be on the Lewis property f
A. The Lewis property.
Q. So that the location of this 30 foot road commencing
at point one as shown on-as shown on the map.
Court: Exhibit "0".
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Q. Which you made and designated as Exhibit "C" and
beginning at point one and runnmg southward through point
three would indicate that the 30 foot easement would be on
the east side or on the George P. Coleman property up to a
point where it reached the Mills property and at that point
it would run entirely over the Mills land out .to Route 630 or
old Goodwyns N eek Road.
A. Well, that would be partly on Coleman.
Q. Yes.
A. And all the way on Mills.
Q. Partly on Coleman and all the way on Mills.
A. That's right.
Q. In other words-strike that. Will you please mark
"indicating by point five" where the road commenced to run
over Mills' land?

The witness marked the plat as requested.
Q. Now you state to the Court that this 30 foot road commencing at point five would be located entirely over the Mills
property?
,
A. That's right.
page 206 ~ Q. And that would be ]\fr. Waddill, even before
· it reached old route 630, isn't that true?
.A. That's right.
Q. -Now Mr. Waddill, at a point on the map marked "three"
there is a small triangle.
A. That's owned by Mr. Mills. ·
Q. Does that triangle-is that triang'le entirely on 1'fr. Mills'
landY
A. That's right.
Q. And the improvement, that is the-the straightening of
the curve immediately under point three and designated as
Route 630, is that road entirely on the Mills' property!
A. It is, that's right.

Mr. James: If your Honor please.A. It runs-

Mr. James: Just a minute. We have been submitting to
a whole lot of evidence on behalf of Mr. Watkins but I think
we've reached the time we ought to stop putting the words
in the witness' mouth and asking what the plat represents
and let him explain it rather than tell him.
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Court: Well, I think-I'll let him answer that question.
From now on we '11 let him do the explaining. You haven't
objected up to this point.
Mr. James: I tried to be agreeable as far as I can.
Court: All right.

A. The Route 63() is entirely on the Mills property according to the old map. Now from the new
lines as shown on recent maps, it will run on him from this
point (indicating) rig·ht in here.
Q. Would you mark it, sir!
A. That will be point six.
page ·207 }

The witness marked the plat as requested.
A. That distance, the new line here-the present line would
run up here.
Q. What is that line hereT
A. That's the boundary line between Mills and Plentovich.
Q. Will you please, sir, place an arrow from point six to
a point where this line intersects the line running across there
(indicating)? You see ther~'s no arrow pointing on that.
A. That would be point seven, you see (indicating).
The witness marked the plat as !equested.
Q. Now, what does point seven indicate Y .
A. Point seven shows a ·point the present line of Mills and
Plentovich where it hits the road, hits 680.
Q. As shown on the surface used in this plat here (indicating).
.
A. That's right.
Court : We 're going to recess for lunch.

The Court then recessed for lunch at 1 :15 p. m.
page 208 } and reconvened at 2 :20 p. m.
Mr. Coles: Where is the original of this plat, Mr. Waddill?
At this time, Mr. Waddill resumed the witness chair to
continue his testimony.
A. I have the original in. my office.
Mr. Watkins : Mr. Waddill has the original in his office
(indicating a plat that was handed to Mr. James).
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Mr. Jam.es: We object, if your Honor please under the best
evidence rule that the original is the best and proper evidence.
Mr. Ford: Well, this witness says it is a photostat of the
map he used, what we call a source map and he has a perfect
right to testify with reference to the map he used to draw
another map that's now in evidence. That's the sole purpose.
Court: I'm going to give him an opportunity to state what
he objects to.
·
Mr. Ford: I thought he :finished. I beg your pardon.
Mr. James: It's a map that's not of record. It's an unrecorded map and this is not the map but this is a photostat
of it and there are some lines on it which we do not understand
and I don't know whether the witness can explain them and
apparently they were not put in there when the plat was made.
Court : .All right.
page 209 ~ Mr. James: I think the plat clearly shows that.
.
Those lines.
Court: The 9bjection now it is not the original.
Mr. James: That's right.
Court : .And he says he has the original.
Mr. James·: .And we object on the ground that we have a
right to verify as· to whether this is an exact copy of the
original.
Court: .All right,. I will proceed on that map.
Mr. Jaines: Because there are certain lines.
Court: Provided he can produce the original. Is that
satisfactory to you T
Mr. Ja~es: I would have to see the original.
.A. That's not a photostat but a blueprint.
Court:' I'll let him produce the original at some later time.
Mr. James: You'll let him proceed on this!
.A. Yes, sir.
Court: Yes, sir, provided he produces the original.
Mr. James: We except for the reason even· when the
original is produced we do not know that the original will be
accepted by the Court.
Court: Well, at that time we will take it up.
Mr. James : I think-I would like for the record to clearly
·
show that one of our objections is that it's not the
page 210 Fbest evidence available because this witness admits
that the original plat is in his possession.
Court : In his office.
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Mr. James: And he could have brought the original as well
as he could.
Court: To meet that objection, the Court now states when
he produces the original, the Court will then rule on this
matter.
Q. Mr. Waddill, I hand you what purports to be a ''plat of
a portion of Waterview Farm showing portions sold off and
proposed lots facing York River, York County, Virginia, compiled from original surveys and recorded deeds and plats,
July 9, 1932 by Hugh R. Noel, Certified Surveyor, Richmond,
Virginia.'' I hand you a photostatic copy of the origi11al.
A. This is not a photostatic copy. It's a black and white
blueprint.
Q. Black ar.id white blueprint, I beg your pardon. Let the
record stand corrected. I hand you a black and white blueprint
and ask you if it is a true copy of the original in your posession T
.A. That's right.
Q. H~s any alterations been made either on the original or
on the black and white blueprint copy that you now have in
your hand!
A. This thing on the right hand corner is a
page 211 ~ mark that I make to identify the map in the files.
That was not on the original map.
Q. And what is that identification in the right hand corner?
A. It's marked FTS-178. That's the file number.
Q. That indicates the file number in your office?
A. That's right.
Q. And you tell the Court you 'placed that file number on
the map yourself?
A. And another mark, a line drawn down the extension of
this ditch (indicating).
Q. Yes.
A. I drew that and intended to rub it out and did not. You
. see, it comes all the way down here. I drew that on the map.
That was not on the original map.
Q. Is that in pencil?
A. Yes, I made it in pencil.
Mr. James: At this point, if your Honor please, I would
like to renew our objection and move that this map and all
evidence in reference to it be stricken on the ground that it
is not an exact copy of the original map. The witness has so
stated that he has made alterations on it.
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Court : The only thing was his marking and this particular
line. Is that the only alteration Y
A. Yes, sir, I drew it in there.
Mr. Ford: He isn't introducing this map for
page 212 ~ any authentication of the description. It's a
source map._ Isn,'t that right, Mr. Templet
A. Yes, sir, that was given to me by Mr. O'Hara.
l\lr. ,James: He surveyed the property; that was a help just
like-

A. Checked the lines on the ground, from this map, and
also made the subdivision at the same time as Section '' B ''
Waterview.
Mr. Ford: He could have put a hundred lines on this map.
Court: He stated all the alterations so far. Go ahead.
A. There's only two alterations made on this map.
Q. Are there any other alterations to the map or the copy
of the map you now have in your hand made by you or anyone
else?
A. As far as I know, there are none with the exception of
those two.
Court: Those you indicated-let him indicate the points
which he made his alterations.
A. I drew the extension of this ditch line shown through
here and down, comes all the way down through here (indicating).
Q. Will you mark the beginning and ending points ns number one and number two. Number one represents
page 213 ~ the beginning· point and number two represents
the ending point.
A. The ending point of the line that I put in there.
Q. Now, you tell the Court that you used a Noel map as a
source of information in making the 1946-I beg your pardon;
strike that from the record. The January 6, 1942 survey for
Mr. O'Hara.
A. l used this map as a basis.
Q. Now will you tell tbe Court whether a road is Rh own on
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this map, the Noel map in the general vicinity of the so called
30 foot road or easement.
.A. No, it does not show on this map.
Q. Will you tell the Court whether the C. P. Mills property
is shown on this map t
·
A. It is not, no, sir.
.
Q. Will you tell the Court what this map shows with re. spect to the line between the Lewis property and the Coleman
property indicates?
·
A. It shows a ditch line and a line between the ditches.
One ditch-goes up. and turns to the right and the other ditch
comes straight down and the space in between there is no
ditch as shown on this map. He has his line drawn between
those two points (indicating}.
Q. N-0w, have you-have you surveyed this line (indicating·)
at my request since the date of this map and since the date
of January 6, 1942 map and since the maps made
page 214 ~ by you for the American Oil Company showing
the land of Mills, the land of Wright Brothers,
Incorporated, formerly J. Marshall Lewis and the lands of
Coleman.
A. I used this.map as a basis of those boundary lines.
Q. Now, on your map which you made in 1942 you show a
road leading from Goodwyns Neek Road in a northerly direction to York River (indicating) and you indicate that road is
a 30 foot road.
A. That's right but that ,road does not come on a line to this
point. It comes down to this point to the west of that line.,
I comes up here (indicating).
·
Q. Now, in 1953 on your individual maps showing the land
of Coleman and showing the land of Wright Brothers and
showing the land of Mills, you ref er to the. 30 foot road as
'' public road. ' '
A. That's right.
Q. Did you attach any particular significance to the use of
the words, ''public road'' and if so, what significance?
A. I was chiefly interested in getting the boundary lines
between the properties, individual parcels and I didn't pay
so much attention to the roads whether they were public or
private roads. I could have been wrong· in saying it was a
public road.
Q. You made the survey ; you have testified you made the
survey of Waterview Subdivision for these people
page 215 ~ in 1942.
'
A. That's right. I did not show at that time
that was a public road. I showed it as a 30 foot road..
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Q. You later showed it for conveyance to the American Oil
Company as a public road?
A. That's right.
.
Q. Now, Mr. Waddill, did the public road as shown on
those surveys, did the public road indicate the boundary line
between Coleman and Wright Brothers?
A. Yes, Wright Brothers-Lewis came up-Wrig·ht Brothers came up on one side of the road and Lewis on the other.
The road was n,ot included in the property.
Q. Now, have you since surveyed the line between right
Brothers and Coleman tract at my request¥
A. You mean recently T
Q. Yes.
A. Not since 1954.
Q. I believe you testified this morning that you had macleA. Well, I located that distance before but not since that
time.
Q. But at that time did you know the Mills property was
in existence 1
·
·A. No, I did not.
Q. You did not?
A. No.
.
page 216 ~ Q. Now with respect to-with respect to this
line, the dividing line between the Coleman and
the Mills property as shown on the plat you have before you,
does it in any way differ with the survey which you stated this
morn.ing that you made about two weeks ago?
A. Well, that line shows the extension of this ditch as shown
on this map, and it's in reference to the present road as shown
on the recent maps that I made. That was taken from information from my map made in 1844 and in this ditch which
corresponds with the bear.ing on that, on that survey.
Q. Now from your most recent survey, are you able to tell
tpe Court on which side of the road the Mills property is located f
A. On the recent maps it's on the west side-I mean it's on
the east side of the road.
Q. It's located on th~ ea~t side of the road!
A. That's right.
Q. And can you identify the westerly boundary line of the
Mills property Y
A. On this map?
Q. Yes. ·
A. Now on the recent surveys that I made, it corresponds
to t~1is map here. The map I made recently shows it corre-
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sponds to this line here from the old :map of 1884; to that map
I made from the information of 1844, it comes
page 217 ~ down here, 30 foot road here.
Q. Well now, where is the boundary line with
respect to this map t Does it lie on the west side of the ditch
shown on this map or does it lie on the east side of the ditch?
A. The road was on the west side.
Q. On the west side Y
A. Yes, sir.
Court : Of the Mills property Y
A. Yes, that's right.
Court : Can't you indicate Y

Q. Now indicate where the westerly boundary line· of the
Mills property would be.
.
A. On-which mapY You meanQ. On this map, if you can (indicating).
A. On this map it would be right here from here to here
(indicating).
Mr. James: If your Honor please, he asked him to locate
the westerly boundary line of the property on a map. Now
how can he do it without surveying· it and superimposing it on
this map. How can he do it on this map?
Mr. Watkins: I asked him if he can show with reference to
an approximate location.
Mr. James: We object to anything· approximate.
Q. Can you say this ; can you say whether the westerly
boundary lines of the Mills property-

page_ 218

~

Mr. J a.mes: Leading question. You asked him
to say where it is please.
Court: That's right. Let him say where it is. Let him
indicate on that map on which side.
Q. On which side of the ditch.
Mr. James: Judge, that's a leading question.
Court: No, sir, I don't think so now because he's already
stated which side it was on and now I want him to indicate on
that map so I· don't think it is leading.
A. On the recent map the Mills property would be right
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like that (indicating). You see, this road came up in here
and ran out (indicating) and on the old map if there was a
road which I don't know, it doesn't show on that other map
but that would still be farther west; the road would be west
of the property line.
·
Q. All right, sir, now hold this just a moment please sir.
Now I hand you the over-laid map which you testified from
this morning, marked Exhibit '' C. ''
Mr. James: Wait now. That hasn't been introduced.
Court: That hasn't been introduced.
Mr. James : This is the one he testified from.
Mr. Watkins: Yes, Exhibit "0." The Judge marked it
in the corner. .
Mr. Ford: Marked for reference.
Mr. vVatkins: Marked for reference, Exhibit
page 219 ~ "C."
Mr. James: Now if your Honor please, we
would like to make another objection.
Court: All right, sir. ·
Mr. Jam.es: Apparently he has examined him enough to
know about that supposed Exhibit "C" to know whether he
is going to offer it in evidence or not and I think the time
has come when he ought to either make a motion to offer it
in evidence or else stop examining him about it and what
has been testified to ought to be stricken from the record.
Mr. Watkins: I have just one more question and I'm ready
to offer it in evidence.
·
Court: All right, go ahead. He can ask one question and
he's going to offer it in evidence and then you may make your
objection.
Q. Now Mr. Waddill, on the map designated Exhibit "C,"
will you indicate the westerly boundary line of the Mills property as shown on that map?
A. On this map it would be right along, taking this from
the information taken from the '44 map it would be along this
line as shown on that arrow right here (indicating).
Q. Now will you mark that point "eig·ht"!
The witness complied with the request.
A. It shows here on the map.
Q. Now where does that-now where does the Mills westerly
boundary line lie with reference to the so called
page 220 ~ 30 foot road Y
A. ·That would be west of the so called 30 foot
road as shown on this map.
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Court: The property would lie west of the 30 foot road.
Mr. Watkins: The westerly line of the Mills property
would beA. Would be west of the 30 foot road.
Mr. Watkins: If your Honor please, we offer this in evidence as Exhibit '' C'' and likewise we offer the black and
white copy of the Noel plat as Exhibit "D.''
Court: All right.
Mr. James: We object to both of them, if your Honor
please and move that all the evidence in reference to them be
stricken. He has testified and just testified as where the property' line is in reference to this map and where the property
line is in reference to that map. He says on one map the lVIills
property is on the east side of the road. On another map the
property line is on the west side of the road. We are }lot
interested in where the property line is on a map. ·we 're
in:terested in where the property line is on the ground and to
come in here with four different maps and jump from one
side of the road and say this map shows this and that ·map
hows that, we think that is improper evidence. We move that
all the evidence in reference to those two maps be stricke~
and that the map be rejected.
·
.
Court: I think the man can explain why they
page 221 ~ are that way so I'm going to allow it in.
Mr. James: Also his method of arriving at the
position that the line is across the road, he's done. it through
some calculation of some kind, using someone else's niap, not
knowing anything else about the correctness of the map and
maps which are not of record.
A. The information furnished on this map Exhibit "C"--:
Exhibit "C," that's right, is based on information furnished
of the map made in 1844 and is of record which was shown
to me this morning.
Mr. James: But the witness has not explained how he
arrived from that calculation from the map of 1844.
Court: Basically I'm going to let them in.
A. The point shown as the ditch on this map corresponds
to the location of that ditch corresponds very closely to the
calculations figured of the bearing of that old map and this
. line is the extension of this ditch southwardly.
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Court: All right.
Mr. Ford: He testified to that this morning.
Mr. James: We renew our objection if your Honor please
because he has not given the basis of his explanation of how
he arrived at the calculation from the 1954---1844 map. "\Ve
don't think it is our business to l?ring that out on cross examination. That's the basis of the' introduction of this map in
evidence and ought to be proven.
page 22·2 ~ Mr. Watkins: If your Honor please, he's stated
this morning that he computed the variation froin
February 19, 1944---Court: 1844.
Mr. Watkins: 1844 up to the present. He testified.
A. Up to 1954.

Mr. Watkins: Your Honor, this is an exact copy of the
Exhibit 1.
Court: Let him pass on it.· You had two that they agreed
on. Now you might have a third one that they don't agree
on.
Mr. James: One of these have been introduced in evidence.
Mr. Ford: That's the last one I gave you; one I told you
I had two.
Mr. James: Somebody pushed it on me. I didn't ask for

it.

Mr. Ford: If you don't want it, you can give it back.
Mr. ,James: I thought if you asked me if it is all right to
introduce it in evidence. It is the exact copy of the one introduced in evidence. I have one I received from them
through their kindness.
The plats were then received and marked Defendant's Exhibits "C" and "D," respectively.

Q. Now Mr. Waddill, you have testified with respect to the
location of the westerly boundary line of the Mills property
in relationship to the so called 30 foot road shown
page 223 } on Complainant's Exhibit 1 (indicating)-

Mr. Ford: Two, I believe.
Q. Now I ask you if you will sketch in the Mills property
on Complainant's Exhtbit 1 showing its westerly boundary
line.
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A. Of ~ourse this is the approximate line here.
Mr. Watkins: Yes, sir.
Mr.James: We think it oug·ht to be accurate, if your Honor
please. He's going to put in-they have a map here.
A. I can, scale it.
Mr. James: They have a map of the Mills property. I
don't see why they can't use it.
Mr. Watkins : He says he can scale it.
Court: He's going to scale it right now, won't you, Mr.
Waddill?
A. Yes, sir.

·page 224

•

•

•

•

•

•

•

•

~

•

DIRECT EXAMINATION.
By M:r. Watkins (Continuing):
Q. Mr. Waddill, before the Court's recess, I had asked you
to sketch in the Mills property on a copy of Complainant's
Exhibit 1. Have you completed your sketch?
A. There it shows it in pencil (indicating).
Court: Is that to scale?
A. Yes, that's drawn to scale.
Q. Now again will you indicate to the Court from your
·sketch the location of the westerly boundary line of the Mills
property.
A. This pencil line coming· right down through here with
the line kind of coming over to it (indicating).
Q. Will you place a~ arrow?
The witness complied with the request.
Court: This is your pencil line right here (indicating)?
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A. That's right.
Q. Now, approximately how many feet would the westerly
property line of the Mills property be from the westerly line
of the 30 foot road as shown on the plat?
A. Six and one-tenths feet.
page 225 ~ Q. Six and one-tenths feeU
A.. That's right, the westerly line, this prope1·ty
line fro~ the westerly line of the 30 foot road.
Q. Now I ask youCourt: ·would you indicate that to the Court on the· map
please.
The wit~ess complied with the request.
Q. Now I ask you whether or not the 30 foot road would
cross the Mills property, cross over the Mills property as
shown on this plat if the old line were projected from York
River through to Goodwyns N eek Road.
A. Along that ditch it would, yes, sir. It would be, yes,
sir. It would be west of that road.
Q. So that the 30 foot road as shown· on this plat would
physically on the ground project over the Mills property from
the northerly line of the Mills-northerly boundary line of the
Mills property through to Goodwyns N eek Road known as
Route 630.
A. That's right, that's right, it would.
Q. For a distance of approximately how many feet through
the Mills property 7
A. Approximately 450 feet. About 450 feet, approximately.
Q. For a distance of approximately 450 feet.
'
,
Mr. Watkins: I would like to have this plat designated as
Defendant's Exhibit '' E'' and offered for the record.
page 226 ~ The plat was received and marked Defendant's
Exhibit "E."
Mr. Watkins: Mr. James, your witness.
CROSS EXAMINATI.ON.

By Mr. J runes:
Q. Now Mr. Yv addill, what you 're testified to here and what
you put on that map is based upon information you have taken.
off some other maps and is not a result of survey, isn't that
correct!
A. It is from maps, from surveys and from the informa-
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tion from that map but you can take the location of the ditch
as of 1954 and project that and you'll get the same results.
Q. My question is that what you've testified here about
certain things and indications you made on that map is the
result of information you have taken from other maps and are
not as a result of your personal survey Y
A. That's not right. It is results of my personal surveys
and calculations together.
Q. Isn't this your personal survey Y
A. That's right.
Mr. Ford: Which is this nowY
Mr. James: Defendant's Ex)iibit '' E '' which is the same
as Plaintiff's Exhibit. 2.
Q. You mean to tell us then that you want to say now that
this plat which you certified in 1942 is incorrect?.
A. It's not the same as shown on the 1944--I
page 227 ~ mean 1844 map but it is according to the information furnished me at. that time, what I found on
the ground and what was agreed on between Mr. O'Hara and
Mr. Coleman and Mr. Lewis.
Q. You went out to make a survey of that property, didn't
youY
~ That's right.
Q. And you made it from monuments which you found Y
A. That's right.
·
Q. Is that correct?
A. That's right.
Q. Then I asked you if you made an accurate survey in
1942.

A. Yes, I made an accurate survey.
Q. Why do you come in today and tell us it is inaccurate.
· A. I say the projection of that ditch as shown on the old
map and straight line from the river south would show the
indications of the distances shown on that map.
Q. Was there a ditch on the easterly side of this 30 foot
road when you made.the survey!
·
A. Yes, there was, that's right.
Q. You mean to say that that ditch was not there when
the ditch-when the road was destroyed Y
A. It was there when the road was destroyed I suppose
it was there.
page 228 } Q. Why wouldn't that ditch that was there on
the easterly side of this road in 1942 be the same
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ditch that was there when this road was obliterated which
you say was there 7
A. Where is the road when it was obliterated l
Q. Yes.
A. The road was changed from 1844 looked like the road
had been changed.
Q. We're not talking about 1844 now. We're t~lking about
this survey you made in 1942 in which you tell me that the
ditch ran down the easterly side of that road.
A. That's right.
,
Q. And you tell me just prior to the obliteration of that
road it was still there Y
A. That's right.
, Q,. Well then, why isn't that the ditch you have marked
here on the easterly side of the road.
A. Because that was not the line agreed upon by the parties
I made the survey for.
Q. Well, wp.at did you make this from Y
A. I made it for the information that Mr. O'Hara and the
rest of the property owners wanted to put on the map for a
subdivision.
Q. You made a survey?
A. That's right.
Q. And you found the hub and tack in the ditch 7
page 229 ~ A. I put the hub and tack in the ditch inyself.
Q. You have there that the ditch is the property line.
A. That's right, that's the ditch; that's the line agreed
upon by the parties. You . can get two people on each side
of a property line agree to change it, you got a perfect right
to do it.
Q. Can you tell us whether this was a survey of the property or whether it was an agreement between parties Y
A. It is a survey and agreement.
Q. Well, did you survey the property in order to get an
accurate survey Y
A. I checked the information on that old map that was
furnished me and it corresponded very closely.
Q. Did you check any other maps in the Clerk's office?
A. No, sir, I did not, not a.t that time.
.
Q. But you made what you represented at that time to be a
true and accurate survey of the property, isn't that correct?
A. As agreed upon the parties that I was surveying for.
Q. Do you mean this all represents agreement then?
·.
A. Agreement between the parties that owned the 'land:
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Q. Didn't you take this off of the old survey?
A. Yes, they agreed to abide by that map.
page 230 ~ Q. All right, then it was not their agreement
but a 'previous survey of the property, wasn't it!
A. No, they agreed when I went in there to make that, that
to put that road along· that line as shown on that old map.
Mr. Ford: Which old map Y
\ A. 30 foot road as shown on that map.
Q. You have the Mills line, you have put the southerly line
I mean the northerly line and the westerly line. ,Ym you
put on there the southerly line, the Mills propertv 2:24 feet on
that road. Will you put the southerly line on there?
A. For this parcel north of this old road, the Mills owned
but he owned all the way down.
Q.. 224 feet.
A. 254feet.
Q. If you will put 224 feet.
A. To the Plentovich line I'm talking about.
Q. But I asked you to put 224 what I would like to have.
The witness complied with the request.
A. It comes practically to the center of that road that bears
off to the right.
Q. All right, sir. Now put the southerly line.
Court : Of the Mills property Y
Q. Yes, southerly line of the Mills property.

The witness complied with the request of counsel.
page 231

~

A. That's the approximate line. Of course this
is approximate because I haven't got the figures

with me.
Q. I mean at the twoA. This is Plentovich (indicating) ; Mills owned, Mills
ownedQ. Will you give us the southerly line of the property in
reference-that's on this side (indicating} of this 1'oad!.
A. That's right in here. Comes down te, this line right ( indicating).
Q. All right, will yon draw7

American Oil Company, v. John Randolph Leaman, Jr.

147

J. Ternple Waddill.
A. Now this line, the location of that road I think it comes
approximately over like that (indicating), hits this other road
and curves around like that (indicating).
Q. Well, that southerly line is practically parallel to the
northerly line, isn't it?
A. Almost so, yes, sir.
Q. You haven't put it almost parallel. I '11 give you the
course from your own map. The northerly line from your
own map is south 77 degrees, 20 minutes, 54 seconds east and
at the beginning over on the 30 foot road there the course
is north 78 degrees eight minutes, 14 west.
A. You would have a converging line in that case.
Q. Yes, but not much, is it?
A. Yes, ten or 15 degrees; 77.
.
Q. Between 77 degrees and 78 deg·rees.
page 232 ~ A. One.is southeast and the other is northeast.
Q. No, sir, one is southeast and the other one is
northwest which is the same direction.
A. Let me see the map.
Q. No, sir, I rather you put it on there without-without
looking at this map.
·
Court: Give him the bearing.
Mr. Jam.es : I gave him the bearing, the north line which
you put on there, I'll g-ive it to you. You may write it down.
Court: Wbat is the bearing of the north boundary line.
M:r. James: It's south 77 degrees 20 minutes 54 seconds
east.
Court : South 77.
Q. Now-

Court: Wait a minute. Let's get it all; he's got south
77.

A. I'll put south 77. All right, sir.
Q. The southerly line back for a distance of 293 feet is
north 78 degrees eight minutes 14 west which is. the same
course as the other.
A. There's a difference there of pretty nearly 80 degrees.
One of them is southeast and other is north-southeast and
other one is northeast-I mean northeast and this is so11theast.
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page 233

~

Q. What is the difference between southeast
and northwest?
A. Southeast and north-is the same.

Court: The first you gave him south 77 east.
Q. And the other one is northwest.
A. He said northeast. In that case then, it would come
around practically like this (indicating).
Q. Practically parallel isn't it f
A. Almost parallel.

Court: Let's take the one out that doesn't belong in there
please .sir.
The witness complied with the request· of the Court.
Q. Now according to your interpretation there, the old
Goodwyns Neek Road came around within the areas which you
have already described in pencil, isn't it Y
· A. The old road came around something practically on this
line here (indicating). Of course, this map here shows it coming out in that direction but I wasn't p-aying so much attention
at that time.
Q. This is not accurate, is that it f
A. No, it's not accurate, not the exact location of it.
Q.. Can you tell us what parts of that'map are accurate and
which are not f
A. From this point on (indicating) I '11 guarpage 234. ~ antee everything is accurate. This down in here
was taken from the sketch.
Q. Even to the ditch on the east side which was there in
'42 and was there in '53?
A. That's right.
.
Q. Yes, sir. Then what is that you are telling us, something about going across the road and getting a ditch on the
other side.
A. I didn't say anything about going across the road and
getting a ditch on the other side. I said it had an extension
of the line of the ditch that went to the other side of the road.

Court: Extension of the line of the ditch, he said.
A. I didn't say anytliing about going on the other side of
the road.
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Q. I understand you to say part of the Mr. Mills' property
is over on the west side of that road Y
A. Not as shown on this map; it's not on it.
Q. What did you say 7
·
·
A. I said it's on the east side of the map of the road as
shown on this map.
Q. You went out to make a· survey, didn't you Y
A. I made a survey as agreed upon by three parties; not
according to the information of the 1844 map. As I testified,
I never saw that map until about two weeks ago
page 235 ~ and the information I worked up from that is
shown on that small map.
Q. For the past two or three years you have been surveying
for the American Oil Company and Pan American Oil Refining Company?
A. That's right.
Q. You made a plat to be attached to the Mills deed, isn't
that correct Y
A. That's right.
Q. On which side of that 30 foot road did you put the Mills
property?
·
A. On the west side.
Q. Well, I show you the plat. Can we move this book over
there?
Court : Yes, sir.
Mr. James: Unless they have a. copy of it they can lend us.
It's the one in 122.
Mr. Watkins: I don't have a copy with me.
Mr. James: Let's slide it.
Q. You said the Mills property on the west side of the 30
foot roadY
A. I said that the road is on the west side of the Mills
property as shown on here.
Q. And this you made as an accurate survey, didn't youY
A. Yes, sir.
page 236 ~ Q. Why do you sit here today and tell us part of
the Mills property is on the west side of the road Y
A. That is from information I made up from the 1844 map
and extension of that ditch.
Q. Wen· now, what are we to believe? Are we to believe
the 1844 surveyor or the 1932 surveyor or we believe what you
say in 1942 or we believe .what you say in 1953 Y
A. You can believe both of them. There's two suppositions.
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Q. But somewhere along the line we ought to have an accurate survey.
.
A. You got an accurate survey.
Q. And this is correct. You rely on this survey, don't you Y
A. That's right.
Q. According to that survey (indicating) and by which
Mills conveyed the property to Pan American, Mills' property
is entirely on the east side of the road Y
A. That's right.
Mr. James : Yes, sir. You can put the book back.
:M:r. Watkins: If you will, let it stay up there.
Mr. James: Yes, sir.

Q. Now you told about some calculations based upon the
changes, magnetic conditions since 1844. Will you tell us just
how you made that calculation Y
page 237 ~ A. Well, you allow a variation of three and
seven-tenths minutes a year.
Q. Three and seven-tenths minutes.
A. That's the variation every year.
Q. Now does it always very the same wayY
.. A. No, because right at the present time the variation goes
to the west; the needle swings to the left and it gets to a
certain point and it goes back to the east.
Q. Which way was it going in 1844 Y
A. To the west.
Q. And since that time has it changed Y
A. It changed since that time and now goes back to the east.
Q. 1844 going west and when did it change and start back
east!
A. Somewhere around the course the magnetic variation
is very uncertain proposition but somewhere around 1943 and
'44.
Q. 1943 or four Y
Court: It swung back towards the easU
swing back t~ the east in 1944 Y

It started to

A. Yes, sir.
Q. In 1943 or '44 it started to swing back to the east. Then
from 1844 to 1942, what would be the change Y
A. I'll have to figure that out.
page 238

~

Court: You want a piece of paper!
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A. I have a piece of paper. It would be somewhere around
six degrees forty minutes.
Q. From 1844 to 1932 what would be the change?
A. 1932?
Q. Yes, sir.
A. It would be around zero degree and 37 minutes.
Q. I couldn't get that.
A. Zero degrees and 37 minutes.
Q. Was that now from between what years¥
A. That was from 1932 to 1942.
Q. Zero degrees andA. Thirty-seven minutes.
Q. Thirty-seven minutes. '32 to '42. How about 1844 to
1932?
A. It would be back to six degrees. To 1932 would be
around six degrees.
Q. Approximately six degrees. What would it be between
1941 or two and 1953 Y
A. Well, for about five years it didn't have any variation
at all so that would be somewhere around fifteen minutes I
would say.
·
Q. ·wen now, when you made this survey in 1941, the map
of '42, I believe you made that survey of that 30 foot road
for access to the property up on the river, didn't you?
A. I just made a 30 foot road in there. I didn't
page 239 ~ know what they were going to use it for.
Q. You mean you worked out there and surveyed all that property, hung.reds of acres and a road thr(?ugh
it and you didn't know what it was all about?
A. I knew what it was all about. I didn't know what they
were going to do with the road, whether they were going to
use it or not.
Q. Didn't you divide vVaterview Section '' B'' up into lots?
A. Yes, sir.
Q. Was there any other way to get to it except over that
30 foot road?
A. Yes, you could come up the vVaterview Road. As soon
as they built the road they built it shortly after I made the
survey.
Q. Didn't you testify that at that time (indicating a plat)
you couldn't get up W aterview Road?
A. No.
Q. That Waterview Road ended that.
A. I didn't say that. I said that they built aroun.d 1942.
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Q. Yes.
A. At that time they built shortly after I made the survey,
they built the road from this point on through
page 240 ~ (indicating).
Q. In 1942¥
'
_
A. That's right, shortly because I put the stakes in there
for the road.
Q. Well, would you be surprised to learn that all the testimony here in this case is that it was built about 1950¥ ·
.A. That was built before that I know.
Q. How do you know?
.
.A. Because I traveled over it. I'm talking about Waterview Road over across. that swamp through the Pohlig property.
Q. Up through Section "B".
.A. Through Section '' B' '.
Q. That road was built about '42¥
A. Shortly after '42, that's right, because I put" the stakes
in at that time for the road to· be built by.
Q. Of course you put the stakes in because you surveyed
all the lots ; you put the stakes in for all the lots, don't you Y
A. That's right.
Q. Now Mr. Waddill, is your memory about the time of
building that Waterview Road just .about as accurate as your
memory as these other things Y
Mr. Ford: I object, if your Honor please, to any question
like that.
Court: Let him a'sk that and let him be surpage 241 ~ prised. It will be all right up to that point.
Mr. Ford: It isn't a proper question and it
ought to be ruled out and I so moved.
Court : Would he be surprised.
Mr. Ford: We move that the question be stricken.
Mr. James: We won't argue about it, Judge.
Mr. Ford: I don't think so.
Q. Now in 1~42 you were surveying for that road, weren't
you, 30 foot road Y
A. In 1942?
Q. Yes, sir.
A. No, I made the survey for the Pan American Refining
Company and checked the points on the ground but the survey
was made in 1941, the latter part of 1941.
Q. Well, your plat is '42 so you made the survey in '41;
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the plat is in '42. You didn't make any survey then for Pan
American?
A. I know I didn't.
Q. I said in 1941, if you want to change the date different
from the plat, is when you surveyed that road Y
A. That's right.
Q. And there wasn't any 30 foot road there, was it Y
A. What do you meanY Waterview RoadY
Q. The 30 foot road on the map ; we 're not talking about
Waterview Road.
·
page 242 } Court: The 30 foot road leading out to the
·
Goodwyn Neek.
·
A. There was a trail through there but I wouldn't call it a
a road.
Q. What you put on the map was the 30 foot road but that
was a survey, wasn't it?
A. That's right.
Q. Survey for a road Y
A. I made a lot of surveys for road but people never have
built them.
Q. That's what I am trying to get you to admit. We didn't
claim it was a 30 foot road there but you made it for a 30 foot
right of way there, didn't you 7
A. They could have used it for a road.
Q. Well, didn't they use it for a road 7
_ A. Of course the .agreement they made about the road was
after I made the survey.
· Q. Well, did you ever go down to that property after you
made the survey in '41 or '42?
A. Oh yes.
Q. When did you go there Y
A. I went there several times working for Mr. Harrell.
Q. Did you ever go through that road after that?
A. I went through there in 1942 or '41 when I was making
that survey but I did not go through there in 1952 and I instructed the men not to try to drive through it.
page ·243 } That was in 1954 I mean.
Q. Why didn't you want men to go through
there?
A. Because it wasn't fit· to travel on.
·Q. What was thatY
A. It wasn't :fit to travel on.
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Q. How do you know if you hadn't been in there since 1942
and this was '54 Y
A. I went in there '54 and I went in there both times.
Q. Other people traveled it T
A. I walked through there but didn't drive through there.
Q. Other people traveled it.
A. They didn't have much respect for their cars if they
drove their automobiles through that road. That's my opinion. ,
Q. ·Well, the fact that some people respect their cars more
than others, that doesn't bother you, does it Y
A. It does me. As far as my car is concerned.
Q. Now I believe you say, however, .when you went in there
in 1923 you observed some trash in the holes in the road?
A.· I wasn't there in 1923.
Q. I meant '53, I beg your pardon. I didn't intendA. Yes, I did.
Q. But you didn't notice any piles of trash Y
A. No, I did not.
· page 244 ~ Q. And you didn't notice any trash along the
road other than that that was in the holes?
A. Well, most of the bricks and stuff in the road was mostly
bricks somebody thrown bricks in those holes.
Q. The trash appeared to be put in the holes to fill up the
hole?
A. I didn't observe any trash in the holes. Mostly bricks
and rubble and most bricks.
Q. I have this written right from what you said this morning, the trash in the holes in the road. You didn't elaborate.
A. I said it was bricks and rocks. I don't know whether
I said rocks. I said bricks thrown in those holes.
Q. Didn't you say trash in the holes Y
A. I don't remember saying trash.
Q. Now, I believe you never saw this _Piggett survey until
about two weeks ago?
·
A. That's right.
Q. And now you are concerned about whether your survey
is right or Mr. Piggett's survey is right, is that correct?
A. It doesn't concern me. I'm just showing the informa..
tion.
·
· Q. Don't you think it ought to concern you Y You 're the
man that's supposed to make an accurate survey
page 245 ~ of this property. Don't you think it ought to concern you?
A. I have made an accurate survey.
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Q. You are not concerned then whether yours checks with
Piggett 's or not.
A. Under the conditions I made the survey, the survey is
rig·ht and I'm not concerned where--with where the road was
or not.
Q. The surveys you made for Pan American are correct Y
A. That's correct.
Q. Is that correct 7
A. Yes, sir.
Q. And in every one of them on the Mills property you put
this 30 foot road to the west of the property, didn't you 7
.A. That's right.
Q. And on the property just north of the Mills property
you put the 30 foot road on the west of it, didn't you Y
A. The west of the line that I surveyed, that's right and
agreed upon by the parties that made the survey.
Q. And on the Coleman property you put the Coleman
property to the west of the road or the road to the east of the
Coleman property, didn't you I
A. No, sir, the road was to the west of the Coleman line.
Q. I meant-I beg your pardon. The Coleman
page 246 ~ property is the property north of the Mills property?
A. That's right.
Q. Yes, sir, I'm sorryA. On the east side of the road.
Q. I have them mixed. I was thinking that wa~ the Lewis
property. The Lewis property you put to the west of the
road?
A. That's right.
Q. And on all of the surveys you ma:de where you put in a
ditch, yo:u put that ditch on the east of the road?
A. That's right.
Q. And your opinion is that they're correct?
A. They're correct from the conditions I made them, that's
right.
Q. Well, you put the markers-you put those hub and tacks
in the ditch. Didn't you find them when you went back there?
.A. Not-no, not hub and tacks that I put in there .in '42.
Q. Wouldn't they be there?
A. Sir?
Q. Why wouldn't they be there 1
A. Because they rot out; the hub doesn't last over five or
six years.
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p&gee 247 ~

Q. How about the hub'Y
A. I said the hub doesn't last either.

Court : He said the hub.
Q. You said the hub was gone too?
A. That's right.
Q. What kind of hub do you use!
A. Square oak hubs about six inches long and two inches
wide.
Q. Don't you usually use an iron pipe f
A.. On that property you asked me for that hub that I
showed on the map. Now I had a rod in the middle of that
road on the base line ; not on the property line.
·
Q. Did you have that road there f
A. Sir, that road was there.
Q. Did you put that road in '42?
A. The road was still there.
Q. That and that was. still there inA. '54.
Q. About '53 when you surYeyed for ··Pan American.
A. That's right.
.
Q. And you based this survey still on that, is that righU
A. That's right.
Q. And you have never at any time shown any of the Mills
property to the west of that 30 foot road, have you Y
A. No, I've shown it on all the maps that I
page 248 ~ made except this last one I said that I made about
two weeks ago ; yes, about two weeks ago. I
showed the road on the west side of the Mills property, that's
right.
·
Q. Did you survey the property two weeks ago?
A. No, sir, I did not.
Q. ThenA. Of courseQ. On every survey you have made you showed the Mills
property on the easterly side of the road, haven't you t
A. Except that 1941 I didn't show it at all.
Q. But the one-because you didn't show the Mills property on there, you didn't write Mills name, did you, on that
plat?
A. I didn't know Mills came on that side of the road to be
frank with you at that time.
Q~ But the one you made in 1943 you showed it entirely on:
the easterly side of the road?
.
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A. Mills property east of the road, that's right.
Q. Then why do you come today and tell us that pa!!t of the
Mills property is on the west side of the road.
A. I didn't say it. I said if you extend that line and based
on the information ·furnished in that map of 1844, that the
line will come west and the road will be on the Mills property
if you take that line. I don'tQ. You don't know which is correct, do you T
page 249 r A. That's correct, yes. Both of them are correct. .
Q. Which is correct Y
A. Both of them are correct.
Q. How can both of them be correct Y
.A. Because they are based on different information.
Court : You tell the Court then on correect information as
of today where it is.
'
A. As of recent records it's on the west side of the Mills
· property.
Q. The road.
A. As agreed upon-that's the road on the west side of the
Mills property.
Court: As agreed upon what! I don't follow you.
A. I said according to the information and -instructions I
got in 1941 when I made that map, that's the property would
be on the west side of that road; the property would be on the
east side of that road but based on the 1844 map and an extension of that ditch it would be the other way.
Q. And you don't know which is c.orrect, do you Y
A. Both of them are correct. You can have two conditions
you know.
Q. But you said this is the ditch that was there in '41 is
still there in '51 or '52 or three, whenever it was.
A. That's right.
Q. And it was still on the east side of the road T
A. Yep but I don't know whether that's-that
page 250 r ditch was on the property line as shown on the
map.of 1844. They could have changed the ditch.
They show a straight line from the river and that other map
shows three angles in it.
Q. Have you ever made any survey not going back, taking
maps and tracing one on another or things of that kind, have
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you made-have you ever made any survey that showed any
part of .the Mills property on the westerly side of that road T
A. Not until 1943 or-I mean 1954.
Court: Not until 1954Y
A. That's right.
Court : You made an actual survey down there Y
A. I mad~ an actual survey, that's right.

Q. Was that this map here (indicating) Y
A. I made-quite a several number of maps.
Q. Was that this map heereY
A. Yes, sir, that's right.
Q. Does that show any part of it on the westerly side of the
road? .
·
A. I said it does not show it on the westerly side of the road.
Q. Mr. W add.ill, I just asked you if you ever made any survey that showed any part of the Mills property on the westerly
side of that 30 foot road and you said not until you made
this survey.
page 251 ~ A. Until I-I made tl1is recent map that's based
on information as on the ground furnished by
that old map.
Q. Let's start back all over again. Have you ever made any
survey that showed any of the Mills property on the westerly
side of that road Y
A. No, I have not.
Q. That's what I have been trying to find out. The only
information you get is from other maps Y
A. Or the information that I have taken from the point on
the n:orth side of that road extended to the York River and
extended southerly. That taking that informatioll6 the road
will be on the Mills property if that is the correct property
line.
Q. Well, are you trying to repudiate your own survey Y Is
that what you are trying to do, Mr. Waddill!
A. I'm not trying to repudiate anything. I told you two
surveys were made under different conditions. You can show
half a dozen lines on a map.
Q. I want to come backA. They'd all be right.
Q~ I hate to keep going ove1· it. You have in front of you
a map which you made for the Pan .American Refining Com-
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pany as a result of which they purchased some property from
Mr. Mills and it was attached to the Mills deed and recorded
with it and it recites the boundaries in detail by metes and
·
bounds. Was that intended to be an accurate surpage 252 ~ vey and plat of Mr. Mills' property?
A. It wasn't not only intended to be accurate
but it was accurate.
Q. Fine. I agree with you. I agree with you one hundred
per cent. Now and it shows the 30 foot road to the west of
the Mills property, isn't that corerct?
A. That's correct.
Q. And it shows none of the Mills property to the west of
that road? ·
A. That's right.
Q. And your reputation as a surveyor of course is behind
this survey?
A. That's right. My reputation is behind that other map
I made too.
Q. Which shows exactly the same thing?
A. No, it doesn't. I'm talking about the map, the extension
of that ditch. I say that's from actual survey of that ditch
up above and extension of it.
.
Q. You didn't make. a survey of that?
A. I surveyed the ditch. I got the line and direction of it.
I showed the figures on that.
Q. When did you make that survey?
A. 1954. I mean nineteen :fifty-'41 I made the first time
I located it and in 1954 it was still there up to
page 253 ~ the river, Waterview Road. Of course its been·
cut loose from there to the river.
Q. Do you know anything about a tree known as the Corner
Pine?
A. I haven't-I know there's a pine there at the present
time.
Q. No, sir, its all been cut down now, hasn't iU
A. SirT
Q. It has been cut down, hasn't iU
A. Yes. I'm sure it wasn't there in 1954 when I made that
survey.
Q. You remember in 1942 when you made that survey that
there was a Corner Pine right here at the corner of this road Y
A. I don't remember it, no, sir.
Q. I know this. You didn't survey that old road out there
(indicating). Now, if there was a Corner Pine-
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Mr. Watkins: Objection. The witness has stated he didn't
know there was ,a Corner Pine there and if there was one
there, if he didn't know it he certainly couldn't know where
it was.
Mr. James: You mean we can't ask a hypothetical question
at allY
·
Mr. Watkins : Well sir, if he states he has no recollection.
Mr. James: Let me :fin.ish the question. Then
page 254} you make your objection.
Mr. Watkins: All right, sir.

Q. If there was a Corner Pine at the southeasterly corner
of the intersection of the 9ld Goodwyns Neek Road before
it was straightened out (indicating), that was along the line
of that road and then if according to your calculations from
those other maps, part of the Mills property was on the westerly side of the 30 foot road, that would put the tree on the
Mills property wouldn't itY
A. Yes, if the road was on th~ west side. If that thing
was on the east side of that road (indicating) the road would
be on, the west side of the Mills property.
Q. And if that road has shifted on the Mills property as
you say it is, then it would have come right on top of that
· pine, wouldn't it?
·
A. If this road had shifted, yes. If they shifted that line
it would probably come before the pine. I couldn't say for
sure because I don't know whether there was any pine there
or not.
Q. Isn't that what you. claim, the road has shifted Y
A. According to the location of the road as I saw it, was
not a straight line from the York River along that ditch.
Q. Well.
page 255 } A. That's as called for in the old 1844 map.
Q. Isn't the whole purpose of your testimony
here today to try to show that that 30 foot road which we 're
arguing about does not follow the course of your map but is
·
shifted further to the east Y
A. No, sir.
.
Q. So as to be on the Mills property?
A. No, sir, I'm ·not trying to state that at all.
Q. Isn't that what you have continually tried to hold out
from those other maps Y
·
A. I said that. the line as established .by the points on the
ground and a ditch and agreed on by Coleman and Lewis
went along the present ditch and that is not a straight line
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from that ditch going· from the York River down to that intersection. It's a crooked line down there. You can see it on
the map.
Q. How much ditches did you find out there in '42-'41-'41.
A. It was two ditches.
Q. One on each side Y
A. No, one on east side to amount to anything, the otherQ. On the east side. How much ditches did you find in
'53T
A. The same two still there.
page 256 ~ Q. On the east side Y
A. That's right.
Q. And how many.ditches did you find in '54T
A. Two ditches.
Q. And !they all on the east side of the road?
A. Road as constructed.
Q. Yes.
A. As used. I don't know-it wasn't constructed. .A.s
used.
Q. And you didn't see any ditch out there in '42-'41 when
you made this survey that would have been on the west side.
of this road, did you?
A. I didn't see any ditch on the west side of the road?
Q·. Yes, sir.
A. Not to amount to anything. Just a little drainage ditch
'.in there. Not a ditch like the other ditch.
Q. Why didn't you say something about it, just now, how
many ditches you found in '42; I asked you and you said two.
.
A. I said large ditches.
Q. I didn't say large and you didn't say large. · I asked you
how many ditches you found out there and you said two and
I asked you where they were and you said bothCourt: On the east side.

Q. On the east side of the road.
A. I said ditches to amount to anything. l said
the other one.
Q. We didn't say anything to amount to anything at all.
A. Well, there's no ditch of any consequence on the west
side of that road, that 30 foot road.
Q. No, sir, it's higher on the west side of that road, wasn't
page 257

~

iU
A. I wouldn't say it was higher. Practically the same leyet
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Q. Were you down there any time in wbich they had saw
mill operations Y
A. Yes, I was. Q. Didn't all the trucks go in on the west side of that road 1
Wasn't the mill on the west side of the road f
A. The mill was on the east side of the road.
Q. Didn't the trucks go in that road?
A. Yes, they used it in and out. They weren't exactly on
the road all the time. They were in and out on it. The best
place they could fin.d.
·Q. They used the road to go in and. out f
A. Yes, sir, after they improved it.
Q. Did you see them improve it Y
A. Sir?
Q. Did you see them improve it f
})age 258 ~ A. I saw them working· on it, yes, sir.
Q. "\Vell, you wouldn't expect that road through
·.the woods there to stand up under logging· trucks with out doing a little work on it, would you?
A. If it was a good road they could have used it alright.
Q. Now, Mr. Waddill, I think you understand nobody contended this ever had been a paved highway and you know the
condition of most roads that go through the woods like that
and you have seen that one and you have seen it before and
you wouldn't expect it to stand up under hauling logs without
some repairs, would you?
A. No, not in a woods road like that. You would have to
repair it if you going· to use it. That was the first time I
ever seen any repairs made on it.
·
Q. The fact is you never had been in there very much'!
A. I have been in there ·several times, three. or four times;
more than that. I made no survevs.
Q. But· you never fraveled it hi '48, '49, '50, '51 through
there¥
·A·. No, ;I did not, not in '48 and '49.
Q. ,vhen you came down and saw thh;; property,. '42, '43,
I ·believe somewhere in there, you went around the "\Vaterview
Road and went down the new ,vaterview Road,
page 259 ~ is that right Y
.
A,. No, sir, I didn't go down the new \Vaterview
Road because they didn't have. the road.
Q. I thought you told me the road was built in '42. ·
A. After I made the survey.
Q. You made the ·survey in '41:
·
.
A. I made the survey in '41 and the road was made in '42
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and the road was constructed in some time after that.
Q. You said you thought it was built some time in 1942.
A. Afterwards.
Q. How long after f
A. Shortly afterwards. It would be about a year after.
Q. Probably be '43 Y
A. Probably be in 1943 but I couldn't say about that.
Q. Did you ever come down between '43, '47, eight, nine,
anywhere in there Y
A. I know it was in there in 1944 because I went down and
made a survey for Mr. O'Hara ·running a line through the
Coleman tract and I used the road going to the end of the
road at the intersection of 30 foot road and the Waterview
Road.
Q. I don/t want to misinterpret what you said-you said
"that road." What do you mean by that?
A. The Waterview Road.
page 260 ~ Q. You used the Waterview Road?
A. That's right.
Q. In forty when T,
·A. '44.
Q. You mean you left Goodwyns Neek Road and went up
to Doctor Hodge's place f
A. That's right, turns to the right there.
Q. And went how far down f
A. Down to the end of that 30 foot road where it intersects
Waterview Road and I walked from there down to that to the
.
line where I ran through there.
Q. But you drove down to that 30 foot 1·oad i
A. I walked down there. I didn't drive down there.
Q. You walked T
A. I drove down to the 30 foot road, I did. I drove my
car down there.
Q. You drove to the 30 foot road Y
A. Sir?
Q. You drove to the 30 foot road.
A. To Waterview R-0ad. I didn't drive the 30 foot road.
Court: He drove.

Q. You drove along the Waterview road to the 30 foot road T
A. That's right and then I got out of my· car
page 261 }- and walked down the rest of the way down to this
· line which is about 800 feet south of Waterview
Road. I know that road was constructed then.
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C~urt: In 1944 you know that road was constructed.
A. ·1:es, sir.
·
Q. Well now, Mr. Waddill, I believe you said that between
1941 or two and about 1953 the magnetic course would change
about 15 minutes.
A. That's right.
Q. Will you look on the map that you made in 1953; is that
correct!
A. July, 1953, that's right.
Q. And tell me the course ,on the westerly side of the :Mills
property!
A. North five zero four fifty-one west.
Q. North what?
A. Five zero four-fifty-one east.
Q. I ask you to read it again.
A. 15-I beg your pardon; 15.
Q. 15 degrees and four minutes east. That was in '531
A. That's right.
Q. Now from '42 to '53 it changed how much Y
A. Variation changed I said about 15 minutes.
.
Q. All right, sir. Then what should it have
page 262 ~ been about '42, '41 Y
A. This variation here I don't know whether
you noticed it or not. These bearings are based on the statement coordinate system and are not the same as the magnetic.
Q. Well, how much would it have changed!
A. 7 degrees 18 minutes difference.
Q. How much?
A. Seven degrees and 18 minutes.
Q. How about the-are these-these courses based upon ·
the-not based upon the magnetic north Y
A. 1:es, based 011: that. 1:ou take seven-sixteen from 'these
variations and you would be practically the same as. the mag·netie; seven-eighteen.
Court: Seven-eighteen you got on there.

A. Yes, seven-eighteen.
Q. So that what would it be in 1942 Y
A. What's thaU
.
Q. So what would it be in 1942, approximately; '41. I keep
calling it ~42. I'm not trying to mislead you but the map is
dated '42 and I can't get it out of my head.
A. It should be around eight-thirty for that one line there.
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· Q. Just to be sure we're working on the-in July, '53 it was
north 15 degrees four minutes east?
A. That's right.
page 263 r Q. Now you going to tell me what it was m
1941.

A. Somewhere arou~d north eight degrees, 27 minutes, east.
Q. Eight degrees 27 minutes east?
A. That's right.
Q. And if you put that-I '11 ask you to look on the surv(\ys
that·you made in nineteen-forty-two and see what it is.
A. That's not the same line as this line down here (.indicating).
Q. I'm not talking about this. I'm talking about the line
of the Mills property.
ouldn 't the Mills property be here
(indicating) Y
A. Yes. Wait a minute now. I subtracted. I should have
added. It should be around twenty-two thirty-seven roughly.
Q. This is twenty-two seventeen Y
A. Yes.
Q. So that the survey you found of the Mills property in
'53 was just the same thing you found there of this property
in '41, is that right?
·
A. Allowing the same variation for the different method;.
I used the state coordinance system.
Q. It checked right out when you checked it?
A. I said it would be practically the same.
Q. It checked right out except if I hadn't asked you to
double check, you would have gone the wrong way,·
page 264 ~ is that right?
A. That's right, I subtracted and I should have
added.
Q. Mr. Waddill, I suppose when a surveyor comes in to
make a survey of property, he looks for all the maps he can,
doesn't heT
A. Not necessarily.
Q. Did you search for maps in the Clerk's office Y
A. I did when I was workin~ for the Pan American.
Q. For Pan American you did Y
A. Yes, sir.
Q. Did you use the Haywood map?
A. No, the Haywood map, I didn't use that very mucl1.
Q. I asked you if you used it.
A. No, I did not.
·
Q. Have you ever seen the Haywood map?
A. Yes, I have seen it.

,v
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Q. Well now, how does that work out?
A. I don't know. I have never checked on this line with
·
the Haywood.
Q. Why didn't you check by the Haywood map¥
A. Because I made this survey from agreement made be·
tween the parties on the land.
Q. Yes, sir, but when Pan American bought this property,
they wanted an accurate survey, didn:'t they?
A. -They got one.
page 265 ~ Q. Yes, sir, and you sought all the information
you could get.
A. That's right.
Q. And you don't even remember looking· at the Haywood
map, do youY
A. I looked at it once too often. It got me in trouble on one
line.
Q. Well, you mean that Haywood map showed you wrong
or you showed the Haywood map wrong?
A. I don't know. I said,
Q. In other words, you don't remember whether you went
·
wrong or Haywood?
A. I didn't bother the Haywood map on this line along here
because I was working on different inforl:llation. I was working on agreement between the parties that owned the land.
Mr. James: Judge, this is right heavy. I wonder if he
could come over here. · I think it might be easier for you to
come over here.
Mr. Ford: Easier on you so you won't have to lift it ( ref erring to plat book).
Mr. James: That's true.

Q. This map appears in Plat Book 4, Page 7, the records
of this Court which says this plat represents 349 and three
quarter acres more or less of land in York County,
page 266 ~ a part of Waterview farm. "It was surveyed by
me for J. M. Lewis, Gloucester, Virginia. Signed
R. F. Haywood, Certified Surveyor, March 5, 1943. '' Now
that shows this 30 foot road, doesn't it? .
A. It shows a road. I don't see what the distance of it.
Q. It shows the road, doesn't iU
A. It shows a road, that's i:ight.
Q. And shows the course north 22 degrees seventeen minutes
east which is just the same as your's, isn't it?
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A. Looks like he copied that from my map. The distance
is exactly the same, isn't it?
.
.
Q. Yes, sir. Maybe he says he surveyed it but I imagin~
surveyors some times copy Y
A. Sixteen, eighteen-look-where is my map 1
At this time, Mr. James perused another plat.

A. He copied that too. This map is absolutelyQ. Absolutely correct.
A. Looked like he copied from mv map.·
Q. Now you notice down there, the old road and the new
road. Then he shows a little-the little road going across
those (indicating). ·would that indicate there was a little
road or can you tell off there?
A. I don't know what it was. I never seen any rond comilig
across there like that. This road curves around and this other
road comes across over and hi ts it (indicating).
page 267 ~ I don't know what that line indicates.
Q. Well, where you put two little lines close together like that, they usually indicate a. road, don't they?
A. Some times.
Q. These two over here would indicate that (indicating-) 1
· A. Yes, sir.
Q. He either copied your map or checked rig·ht out with you
on the survey, didn't he?
A. Well, I say looked like he copied the map. He. got
exactly the same figures. What did he get on this one here
(indicating) ? That's not on this ·one (indicating). Seven
twelve west.
Q. Seven-twelve west. All right~ sir.
A. Looked like he copied my figures on that I don't know.
Q. Mr. Waddill, this magnetic variation, it's something I
know we computed and made calculations but even then it's·
something that's a little indefinite, isn't iU
A. Yes, I should say so, that's right.
Q. You can go out and run a line one time andA. WellQ. And next time it may vary a little.
A. You take the same instrument, as a rule you get the
same figures.
page 268 ~ Q. But there are variations in instruments T
A. There are variations in different times of
day and also in instrmnents.
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Q. How about the accuracy of the instruments in '44 compared with those of today?
A. Well, they're a whole lot more accurate than they were
in '41 or '42 or recent ones are a whole lot more accurate than
the old ones.
Q. More so than the 1844?
A. That's right.
Q. Mr. Waddill, you said when you made the 1942 survey
you didn't know about the existence of the Mills property.
A. That's right, I didn't know it came on the south side of
the road.
Q. In 1953 when you made the survey, I think it's '53, this
one here (indicating).
A. '53, that's right.
Q. For the conveyance there. This was an accurate survey
for the Mills property f
A. That's right, as far as I could make it.
Q. Where did you get the. description. How did you find
out how to survey the Mills property?
A. Now this part in here (indicating) had maps of all this;
except going in here, I took the center of that creek as the
boundary. This line from here I got that inforpage 269 ~ mation from Mr. 0 'Hara. The deed didn't give
any description of the metes and bounds of tho
property.
Q. That's right and you just had to get it in the best you
could, didn't you?
A. WhatY
Q. You had to get it in the best you could 1
A. Fix it according to that map.
Q. And it checked out with the previous survey that you
made for Mr. O'Hara back in '41 T
A. I didn't make that survey in '41.
Q. You made another one in '4H
A. Not the Mills property.
.
Q. You made it-you didn't know what it was, the :Mills
property but you made it?
·
A. That's right, t4is line down here (indicating).
Q. That's right, you surveyed the west line of the l\fillR
property without knowing that it belonged to Mills?
A. That's right.
Q. Isn't that correct Y
A. That's right, I come by that information on that map
made by Mr. Noels.
1
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Q. And when you made your survey of the Mills property in
~53, it checked out with it T
A. I used that same-that same ditch up there .
. Q. All right.
page 270 ~ A. That sameQ. That's right and this you sav is an accurate
survey of the Mills property (indicating) ? .,
A. That's right.
Q. Of course you are familiar with the fact that there was
nothing on record that showed accurately the Mills property,
was it?
A. I couldn't find anything· in the map at all. The description of it said so manv acres more or less.
Q. You probably saw the deeds from Elizabeth Taylor and
husband and others to C. P. Mills, May 11, 1946 in Deed Book·
61-A, Page 437 in which she conveyed to Mr. Mills Parcel two
containing six and one half acres about the same, more or less,
the boundaries of which are not clearly known but which consist of all the land owned on the north side of the State Highway by Robert T. Crockett at the time of his death f
A. The north side of the State Highway?
Q. Yes, sir.
A. Yes, sir, this is the only piece on the north side of that
highway is tl1ese two parcels here, that part and this part.
(indicating).
Q. This piece would beA. That's right.
Court: That would be on the north side?
page 271

~

A. Yes, sir.
Q. Yes, sir.

A. Yes, sir.
Q. Parcel two, this deed contained two parcels.
A. That's right.
Q. And there was another parcel of 73 and a half acres but
I just read to you th~ description of the six and a half acres,
whatever it is on the north side which you have here six and'
seven-three hundredths acres. So in 1946 when that property was conveyed, they said the boundaries of which are not
clearly known.
A. That's right, I said I used the information from a map
Mr. 0 'Hara got.
Q. So when '53, you came along and surveyed the J\fills
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property for Pan American, you got the same west line that
you did for that same property in '4H
A. That's right.
Q. Is that right!
A. That's right.
. Q. And Pan American and Mills both accepted the deedthe survey and made it the basis of their deeds, is that correct 7
A. I don't know about ::M:r. Mills. I don't know what happened after I made a survey about it.
·
Q. Anyway that's the survey right there (indicating)¥
A. Yes.
l\fr. James: W'itness with you.

page 272 J

'
RE-DIRECT
EXAMINATION.

By Mr. Watkins:
Q. Mr. Waddill, it has been quite a bit of struggle back and
forth in respect to Mr. Mills' westerly boundary line. Perhaps we can clear this whole thing up. Let me ask you, Mr.
Mills-.Mr. Waddill, were you aware of the problem of interior boundary lines with respect to all of the boundary lines
within the perimeter site of the American Oil Company's holding!
Mr. James: Well now, if your Honor please, this is not a
perimeter map there and we don't think that has anything to
do with that. The problems he went out thereCourt: I don't think he made any reference to this map.
Mr. James: He went to survey the property and I ii:nagine
Mr. Waddill some times .meets little problems and some times
he meets big problems. · The fact he met big problems in this
.case has nothing to do with it.
Mr. ,vatkins: If your Honor please, this is a parcel representing certain but not all of the interior boundary lines
shown on a composite map not of record but within the perimeter of this plant site and I!!-Y question was if he was aware
of any problems with reference to the interior boundary lines
within the plant site and depending upon what he says, I'll
ask him another question.
Mr. James: Well, I think that we are confined with this
property here. Some property a mile or so down
page 273 } the road doesn't concern this.
Mr. Ford: Oh, I think he's leading up, if your
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Honor please, to a very obvious question and answer.
Court: Go a4ead. I don't know myself yet.
Mr. Ford: Well, it will be very apparent I think.
Q. I ask again, Mr. Waddill, were you aware of any difficulties with respect to the interior bounda_ry lines of the lands
cqmposing the American Oil Company Refinety plant site?
A. Not before I made the survey, no.
Q. I refer to the time during which you were making the
1
survey of all of- the lands in the plant site.
A. Yes, I was aware of the difficulties, that's true.
· Q. Now, Mr. vVaddill, will you state to the Court whether
or not at that time you were primarily concerned with the
absolute accuracy of the interior boundary lines?

Mr. James: Well now, we object, if your Honor please.
This witness has testified that this is an accurate survev of the
Mills property made by him. Now, I don't think-this man
ought to be .permitted to ask his own witness questions leading up to going to try to make him discredit his own survey.
Mr. Watkins: I don't have any notion of discrediting his
OWD: survey. I want to show the circumstances under which
these· interior J)oundary lines were arrived at and I think I
have a right to do so.
·
page 274 ~ Mr. James: He wants to show circumstances
that may say that this is not an accurate survey
and this man has testified it is his survey and it's an accurate
survey and it is his witness. ·
Mr. Watkins: I want to show the truth and nothing· more,
sir. That's all I'm interested in, just· the plain facts when
this survey was made.
Court: I'll allow vou to ask how he arrived at it.
Mr. James: We except.
. Q. Mr. Waddill, .will you state whether or not any eonf erences were ever held between you and the-and any officials
of the American Oil Company or any agents or any attorneys
of the American Oil Company with respect to interior boundary lines and the problems arising therefrom?
.A. Most of my cdnsultations were with you.
Q. Would you tell the Court whether or not we ever discussed the problem of interior boundary lines with respect
to their accuracy?
A. Well, you told me-
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Mr. James: Now we object; we object, if your Honor
please.
Court: I sustain you.
Mr. Watkins: Not what I told you.
Mr. James: I don't know what he means by "interior
boundary lines.''
Court : Those inside.
page 275 ~ Mr. James: Within the perimeter. They are
interior so far as American Oil Company is concerned but so far as each individual property owner is concerned they were exterior boundaries.
Court : That's true but let me see if I canMr. James : They were boundaries to each parcel of property and this man set out to survey it accurately and set it
forth in his plat.
Court: If there's any way he can tell the Court how he arrived, I'm perfectly willing to listen and let him proceed on
that theory.
Q. Now Mr. Waddill, in :fixing the westerly boundary line
of the Mills property I understood you to tell the Court that
you simply followed the old Noel plat and in addition to that
you followed the ditch, the physical marks on the ground and
in addition to that you followed the instructions of Mr.
O'Hara with respect to the agreement between Mr. O'HaraI beg your pardon, Mr.-between Coleman and J. Marshall
Lewis as to the location of this boundary line?
A. That's right.

Mr. James: Now he hasn't said that, if your Honor please,
not in reference to this plat.. He says in reference to this plat
the Mills property, he made an accurate survey.
Court : The one there he said was accurate. ·
p·age 276 ~ Mr. James: That's right. He said that was an
accurate survey.
Mr. Watkins: And Mr. James asked him on cross examination if he didn't get the same results in this plat that he got
in 1942 when he surveyed it without knowing he was surveying
those boundary lines.
Mr. James: That is correct, when he made an accurate
survey of this, it came out the same as the other one. He
didn't make this on information. This was made accurately.
Q. Will you state, Mr. Waddill, how you made this (indicating) westerly boundary line of the Mills property?
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A. That line was established in 1941 by instructions of Mr.
0 'Hara and he-

Court: . You make reference to the plat of 1942 again I
suppose?

. .A. Yes, and this survey follows that (indicating), that map.
He told me that he wanted to follow the map that he presented to me which I have a copy of in my office, made by Mr.
Noel and I checked the information on that map with the
points found on the ground and I made my map according to
that agreement and instructions from Mr. O'Hara and this
line (indicating) of the west line of the Mills property follows
that old map; the difference -and bearings and location of the
ditch and everything follows that.
Q. Now Mr. Waddill, this plat that I and it
page 277 ~ refer to the Mills plat recorded in Plat Book 5,
Page 122 indicates that. the road is 30 feet in
width.
A. That's right.
.
Q. Were you by any chance attempting to show by this 30
foot road thB:t the Mills boundary line was 30 feet in width f
Mr. James: We-

A. The Mills boundary line 7
Q. Yes, was 30 feet in width T
A. Oh no, no.
Court: You said, ''no''T

A. No.
Q. Then isn't it a fact that you simply used the information
which you had formerly found in making the 1942 survey according to the instructions of Mr. 0 'Hara and nothing more Y

Mr. James: We object, if your Honor please.
A. That's right.
Mr. James: Wa1t just a minute. We object on the ground
that the questio~ is leading and he's been through it two or
three times already.
Court: That's right and he said that map is accurate as
far as the Mills property is concerned.
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Mr. Watkins: Did your Honor understand on what theory
he said it was accurate Y
Court: I understand on the theory how it was
page 278 r accurate. I understand how he wanted to change
it on the last time he went over it.
Mr. Ford: He didn't change it. He said the outside boun:dary of the Mills property on the last survey was based on the
'42 map which was agreed upon by the then owners, isn't that
righU
A. Yes, sir.·
Mr. James: He said it was an accurate survey.
Mr. Ford: It is accurate from the information that he had.
Your trouble is you won't concede the engineer's correctness
in the estimates-I mean in the use of the information he
had and his map onMr. James: Oh yes, I'll take what the engineer stated. I
accepted it.
Mr. Ford: You haven't accepted it yet.
Mr. James: The trouble is you don't want to accept it.
Mr. Ford: I accept his statement of a truthful statement
of a competent engineer. You won't do it. That's the reason
you don't understand it.
Mr. James: I accepted his plat.
Court : I don't care what either one of· you accept or don't
accept.
Mr. James: That's right.
Court : Now go ahead.
~

Q. Mr. Waddill, ·was your survey of two weeks
ago with respect to the location of the westerly
boundary line of the Mills property correct?
A. The information-the information as shown on that
map is correct from the information the way I arrived at.
page 279

Court: The one of two weeks ago he asked you about now.
A. Yes, that's right.
Q. That is also correct.
Court: That's on the map he has in front of him.
Mr. Watkins : It's another map, I don't see it; I put it on
your desk, your Honor. This is marked ExhibitMr. James: This is marked 1954.
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Mr. Watkins: He used the same map. · I asked if there was
any objection before I ever introduced· it.
Court: Go ahead.
Mr. James: He asked him about a survey he made two
weeks ago.
Court: I think that's exactly what I asked ·him but he's
going to show it by that map and I think he's already done
that before.
·
A. The points on the ground have all been obliterated.
Mr. James : Did you make the survey two weeks ago?
A. No, I did not make a survey two weeks ago.
.
page 280

~

Mr. James: That's the question he asked you
about a survey made two weeks ago.
Mr. Watkins: Withdraw the question and let

me .ask this.

Q. You made this map about two weeks ago?
A. That's right. ·
Q. The plat as. distinguished from the survey but I understood you to testify that in 1941 you surveyed the line beginning on York River following the ditch.
A. That's right.
Q. And you made a ma.p of that dated January 6, 1942?
A. That's right.
Q. And also in 1954 you went back and surveyed that same
line, the same ditch Y
Court: Did you actually go back and survey it at that timef
Q. In 1954 when you made-when you made the survey for
the American Oil Company.

Mr. James : He said he made it in 1953, the American Oil
Company.
·
Q. I beg your pardon, '53.
A. No, I located this ditch in 1941 accurately.
Q. Yes ..
A. And I used that information and the information which
I said this ditch bearing the ditch checks very closely with the
old· map Rnd the projection of that· ditch.
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page 281

~

Mr. James: Now, if your Honor pleaseMr. Ford: Wait a minute. Let him answer.
Mr. James: I'd like to interrupt right here.
Mr. Ford: I don't think you ought to interrupt here.
Court: Let him make the objection.
·Mr. James: My objection is I haven't asked him one word.
Counsel brought all of that out on direct examination and I
haven't asked him one word about that plat and now he's just
doing nothing but covering over something that's done in
direct examination, the original direct examination and it's
repetition. I don't· think he has a right to keep on doing it.
Court·: I '11 let you ask it.
Mr. James: I haven't asked one word about that map.
Mr. Ford: He didn't finish his answer.
Court: Go ahead.

A. Of course now, all this has been obliterated and that's
the reason I stated as of 1954 because that-that's when I
made that last survey and that ditch was there at that time
because I saw it. I didn't actually run that ditch all the way
to the river because I had the information before and that
line as shown on this map is the extension of that present
ditch, I mean the ditch was in there in 1954, not the present
ditch because it has been obliterated and that shows the ditch
of the present road with that line extended (indicating).
Q. Is the projection of this line along this ditch
page 282 ~ accurate as shown on this plaU
A. That's right, yes, sir.
Q. And does it conform to the plat of 1844 by Piggett as
computed by you 7
A. That's right. He showed a straight line from the river
down to this point (indicating) and the bearing of this ditch
that was left there checks up very closely with that information on that map and that extension of this line as shown
_would correspond with that line. The straight line right
straight through. That old map doesn't show any angles in
there at all.
Q. Now, Mr. Waddill, you ran this survey and this line
(indicating) and you have testified under what conditions you
made this ,survey. You have extended this line ; you have
testified under what conditions and how and upon what information you have extended it on the nineteen-on January
15, 1954 plat shown as Exhibit "C". Now I ask you in your
professional opinio'n in view of all your work on this project
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which of the two lines more nearly represents the westerly
boundary line of Mills' property; the one as projected on the
Exhibit '' C'' or the one as shown in Plat Book 5, Page 122.
Mr. James: Just a minute. I object, if your Honor please
because this is his own witness and he's asking him which is
more nearly correct, the survey of ·'53 or projections he's made
on another map and he has already testified that this is an
accuratepage 283 ~ Court: Accurate map and he also said another
one. He .also said the other one. ·
Mr. James: He wants to impeach his own witness.
Court: I will let it in on the grounds the man is trying to
correct something.
Mr. James: We object to his opinion on that. If he is
going to give any opinion that will say this survey is incorrect.
Court: He did both, didn't he, as I understand it.
Mr. James : Well, they two are just alike, those two are, he.
made. They agree ; now we 're going back to Mr. Piggett 's..
A. The two maps do not agree.
Mr. James: The two you made.
A. I made both of these maps; this mapMr. James: I mean the surveys you made, the one you
made in '41 and '53 agree7
A. They agree.
Mr. James: I think for him to go back and express an opinion as to survey made by somebody in 1844, he's got to Jmow
whether the man in 1844 had the correct information or
whether he had the correct information. How can he possiblyCourt: For the· Court's information I'm going to let him
answer and see what I can learn about it.
A. Based on the 1944 map and the information on the
groundpage 284 } Q. You mean 1844 f
A. 1844 I would say that the old Mills line ran
down on this line as shown on this map (indicating). . ..
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Mr. Ford: On which map T

.Q. When you say '' this map'', will you please indicate f
. Court: Exhibit "C ".
A. Exhibit ''C", that's right.
Mr. Watkins: Thank you, sir.
RE-CROSS EXAMINATION.
By Mr. James:
Q. Then you made an inaccurate survey for the American
Oil CompanyT
A. No, I did not.
· Q. You don't show the Mills property going across that 30
Ioot road, do you Y
A. No, I do not.
Q. Is your projection there Y
A. That's the line of agreement line.
Q. No, no.
A. Yes, it was.
Q. I asked you if you made an accurate survey for Pan
American and you said you did.·
A. That's right.
Q. Then that's an accurate survey and it shows all of the
Mills property on the east side of the road, doesn't it Y
A. On the present road.
page 285 ~ Q. Then if that is· accurate, how could something else show part of it on the west side of the
road!
A. Well, you working· on a different supposition.
· Q. Whichever one fits your fancy, is th~t itY
A. This line as shown on that old map is a straight line.
I'm basing this map on the information furnished on that
map. It's a straight line and if you extend that ditch and
follow the bearings on that old map you will not come, 8l~cording to this map here, 36 and· one tenth feet to tl1e west of that
line as shown.
.
Q. Are you going to tell us this Mills map is incorrect Y
A. No, I do not. That's the line that was agreed' upon.
O. Well. Mr. Mills a_gree upon it Y
A. No, Mr·. Mills· I don't think he agreed because I didn't
know he owned it.
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Q. You made this map for Mills and Pan American?·
A. That's right, I got it from information that I didn't have
when I made the other survey.
Q. And this checks with the other survey?
A. I told you Mr. 0 'Hara presented me with a map made by
Mr. Noels and to go by that and I did and I did not know or
Mr. 0 'Hara at that time knew that Mr. Mills owned anything
there.
page 286 ~ Q. So you made this on accurate survey Y
A. That's right.
Q. And when you make this ·on accurate survey, it comesthe west line comes out exactly the same as the west line
·
you made on the O'Hara map of 1941 Y·
A. Tliat 's right and the line agreed upon. When a person
agrees on a line, that doesn't necessarily mean it's the whole
line.
Q. This survey came out correct?
A. Evidently it did.
Court: It did on that map.
Q. Not only that but in 1941 you were concerned only with
the west line of that property, what was the Mills property.
You didn't know it was the Mills property.
A. No, I did not.
Q. So far as the property is concerned, you were concerned
only with the west lineT
A: That's rig·ht.
Q. Iu 1953 you s11:rveyed the Mills property, the north,
south, the east and the west line, didn't you Y
A. That's right.
Q. And you went on the premises and surveyed itf
A. That's right and I didn't know a thing in the world
about that 1844. I was working on the information that I
had.
page 287 r Q. When did the 1844map come to life?
A. The first time I saw it was about two weeks
ago.
Q. Just since they got to doing a lot of work since this suit
started, is that right?
A. I don't know. Mr. Watkins had it, had the record and
I looked up the record and made a· copy of it.
Q. Never gave it to you when you went to survey the property, did they Y
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A. "What's that?
Q. They never gave it to you Y
A. I don't think they knew anything about it.
Q. They just found it in the last two weeks, haven't they?
A. I think so, yes, sir. I don't know about the last two or
three weeks but it was recently.
Q. You don' know what Mr. Piggett would say about this
if he were here, do you Y
A. No, sir.
Q. Where did you get the information to make the northerly
line of the Mills property?
A. From a map that Mr. O'Hara furnished me in nineteen
:fifty-'53. I didn't know where that line was and nobody
else knew where it was.
Q. '53?
A. Yes, in 1953.
page 288 ~ Q. Where is that map Y
A. I've got a copy of it in my office.
Q. Didn't bring it with you Y
· A. No, sir, I did not but it was made for the American
Cement Corporation in 1910.
Q. What connection-in 1910T
A. I think it was 1910.
Q. Did the front property line of that check-I meanstrike that, will you. I referred to the front. I don't know
which is front. The west property line of that check with the
west property line of this (indicating) Y
A. I couldn't say. I took that line because the map didn't
show it. It just showed it running up. to a line.
Q. Was there any courses on the 1910 map Y
A. Yes, that's right.
Q. The courses all around the property Y
A. Except on that out-I don't think it was on that west
line. I think it had bearings on the other lines.
Q. On all the other lines Y
A. It showed the distance up from that road up to the line.
Q. Did these distances here check with that distances Y
A. That's right.
·
A. That's right.
Q. And these, using the east line then the same as the 1910
map and using these distances it checks right up
page 289 ~ to this Y
··
A. I worked from that-from this point east
(indicating).
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Q. Yes, sir.
A. Nothing down here to go by (indicating).
Q. If you worked east and used the distances and courses,
you had the course?
A. That's right.
.
Q. Courses you got those courses somewhere, didn't you Y
A. Off the .map, not these courses in here but I got these
courses up around here (indicating).
Q. From that O'Hara map?
A. I showed the road ; didn't show the bearing.
Mr. vVatkins: Will you indicate which boundary line you
referred to that you got courses now for the record T
A. This line and this line (indicating).
Mr. Watkins: ,Vhich line would that be; the northerly
line?

Court: The northerly boundary.

Q. Northerly and easterly?
A. That's right.
Q. And you also g·ot the distance along the northerly line
from the northeast corner to the northwest corner Y
A. I got it from the northwest corner to the
page 290 ~ northeast corner.
Q. What's the difference? Is there any difference from the northeast to the northwest T
A. You asked me how I established it. I started from this
point and worked this way (indicating).
Q. All right, you got that distance?
A. Yes, sir.
Q. An_d you had the northeast corner?
A. That's right.
Q. And when you applied that distance it comes right out on
this 30 foot road the same place as your 1941 map?
A. That's right.
Q. Some of those three maps then, the 1910 map which you
used to make your accurate survey but which we don't have
in this record, the 1941 map and the 1953 map, they all agree Y
A. Yes, sir, they do as far as I could-from information I
could get, that's right.
Q. I can't-did you look at them and see that they didY
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A. Yes.
Q. You can look at these two and tell they agree Y
A. ·whether that map started from this point or this point
(indicating) I couldn't say. I just had to use what I could
find on the ground.
.
Q. When you used that distance of that north.page 291 ~ erly line, 1221 and 98 feet, from the easterly side
of that 30 foot road and used the course as shown
on the map, it comes out to the true northeast corner of the
property?
A. I don't know whether it's the true northeast corner of
the property or not. That's the corner that I established by
-using that other line.
Q. Well, you established it from that other map T
A. Yes, but I don't know whether I got the same points he
did or not. There's nothing on the ground to show that.
Q. Are you trying to tell me this isn't an accurate surveyT
A. Yes, it is an accurate survey but whether those are the
points are the same
the map I got from Mr. O'Hara I
couldn't say.
Q. You g·ot the map from :M::r. O'Hara and you used it,
didn't you t
A. That's right.
Q. And you used the best information available off of it T
A. Yes, sir.
Q. And you didn't intentionally use any of the information
incorrectly? .
A. I didn't use any information that I.could find incorrectly
at all.
page 292 ~ Q. You didn't intentionally make any misuse
of the information 1
A. No, no.
Q. It was for your guidance and help T
4. That's right.
Q. And the three maps come out together, checked Y
A. From using that westerly line they all will agree.
Q. Yes, sir.
A. That's right.
Q. They all check?
A. That was according to the 1941 map.
Q. And according· to the J910 map T
A. Yes, sir.
Q. According to the 1910 inap.
A. And according to the 1941 map on.
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Mr. James: That's right.
Court : Anything else?
Mr. Watkins: No, sir.
Court : Anything else, now f
Mr. James: I don't think so.
C~urt : All right, you may stand aside .

•
page 293

•

~

•
ELLIS BINGLEY,
called as a witness by the Defendant, being duly sworn, testified as follows :
DIRECT EXAMINATION.
By :M:r. Watkins:
Q. State· your name please sir.
A. Ellis Bingley.
Q. Mr. :.Singley, I realize this is a little leading but I believe you are the present chairman of the Board of Supervisors of York County?
A. That's correct, yes.
Q. Mr. Bingley, how long have you livecl in York County,
sirT
A. Since '21.
Q. Since 1921. Mr. Bingley, when did you first become a
member of. the Board of Supervisors of York County!
A. It was eig·ht years ago this last January.
Q. Back in the nineteen forties .
.A. Yes.
page 294 ~ Q. Mr. Bingley, are you familiar in your official
capacity with the negotiations and conferences
relative to roads and rights of ways and easements between
the Board of Supervisors of York County, the Department
of Highways of the Commonwealth of Virginia and the
American Oil Company prior to the time when the American
Oil Company exercised its option to purchase the plant site
in Grafton District?
A. Yes, I am.
Q. Will you state to the Court in your own words, starting
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from the very beginning ex~ctly ·what transpired with respect
to the roads?
A. I don't exactly follow you. Just relating to the roads!
Q. Relating to roads and easements and right of ways with
respect to the conferences between you as a member of the
Board of Supervisors and American Oil Company and the
Department of Highways.
A. ·wen, to begin at the beginning· the first was contemplated for the Esso Oil Company, the Esso Standard Oil Company and I was asked by you and Mr. Adams if the Board of
Supervisors of York County would be interested in having
some industries. At the time being, I didn't know what it was.
:Mr. James: ,Judge, I can't hear. Would you mind if I
stood up there?
Court: Come up here.
page 295 r Mr. James: I couldn't hear.
A. An,d after we had a meeting· at the-J\fr. Purdey's office
in Newport News and Mr. Nelson Smith and Mr. E. M. Rollins
and I went into the effects of the Couutv as far a·s we know
how and through the objections, through the oil producing,
through any other aspects of the bad parts of any industry
and any good it would do the County and we felt as a whole.
board we felt we would go along with it and of course after
the Standard Oil Company fell throug·h, then the American
OiJ Company picked up the options and after they started
work, they asked if we would abandon Route 631 I think is the
property. Is th~t the number?
Q. Well sir.
A. Which it is the one that we did abandon finally. We
asked the State Highway to abandon that road in ·lieu of
building another in place of it.
Q. It was actually Route 630, wasn't iU
A. 630, that's rij;ht.
Q. Old Goodwyns N eek Road.
A. I get them mixed lip some time. And we had-we had a
hearing in lieu of abandoning 630 open to the public. vVe had
only three people appear before the hearing· and a11 three
of those were in accord with what we did. vV c Jiad no objections whatever.
·
Q. Was this at ~ regular meeting· of the Boa rd of Sup(lrvisors?
page 296 r A. A reg"Ular meeting of the Board of Supervisors.
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Q. Held on the third Thursday of the month as usual?
A. And it was advertised we would have a meeting at that
time.
Q. It was advertised you would have a hearing on this very
subject matter, is that correct?
A. Yes, sir, objections or people in favor of it. We had
three people appear in favor of it. None to object.
Q. Now Mr. Bingley, prior to this time did the Board of
Supervisors and officials of the American Oil Company and
the State Highway Department undertake to negotiate an
·agreement with respect to over-all road problems arising out
of the location of the American Oil Company in York County?
A. Yes, we did.
Q. Did the three parties in fact arrive at an agreemenU
A. Yes, we did.
Q. And was it reduced to writing, sir?
A. Yes, I think our minutes-substantiate our actions all
the way down the line, sir.
Mr. ·watkins: If your Honor please, I have a verifax copy
of an agreement in triplicate original, dated the first day of
September, 1954 by and between the Commonwealth of Virginia, Department of Highways acting· by and through the
State Highway Commissioner, party of the first
page 297 ~ part hereinafter some times called the Commonwealth of Virginia, the American Oil Company,
chartered by the State of Maryland and authorized to do
busin,ess in the State of Virginia acting by and through its
proper officers, party of the second part and hereinafter some
times called the Company or the Corporation and the Board
of Supervisors of York County, party of the third part, and
hereinafter some_ times called the Board. This copy has been
attested by the Clerk.
. .
l\fr. James: Could I see it just a minute?
Mr. ·watkins: Yes, sir.
At this time, the document was handed to Mr. James.
Court: Is that the minutes of tile Board of Supervisors?
Mr. Watkins: Yes, sir.
Mr. James: I think it is. I don't think it is any objection
but I would just like to look at it. I don't doubt the authenticity of it but I don't see the materiality here so far as this
road is concerned.
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Court: So far Mr. Bingley testified they abandoned 630.
There was no objection. There were only three people there
and no objection to it. I believe as a consequence of that same
meeting I believe this agreement was the result. Now, it's
as far as he's testified to.
Mr. James: Yes, sir.
Court: Go ahead.
Mr. James:
oul9 counsel tell us just. what
page 298 ~ this has to do with this 30 foot road?
Mr. Ford: It has the materiality, if your Honor
pleases, to show if this road ever had any value, it has none
now.
Mr. Watkins: May I add to that, your Honor, that we have
concluded in our amended and supplementary answer the very
basis for this; mainly that this purpose has ceased.
Mr. James: The American Oil Company would have no
more right to abandon that section of the highway than they
would have to abandon this 30 foot road.
Mr.. Ford: The American Oil Company hasn't abandoned
anything. The State Hig·hway Department and the County of
York entered into a contract ~nd this is to do the very thing
that has been done. We claim this 30 foot easement never
reached Goodwyns Neck Road and if it did, there is no Goodwyns Neek Road at present that it could reach and if it ever
had any value, it has none now and that's all I can say for it
and it's pertinent for that reason. and it's in accordance with
the pleadings of the defendant.
Mr. James: The record mav show it's abandoned as a
·
public highway only.
Mr. Ford: Well; we introduce the contract and w·c lrnvc
the witness on the stand whoCourt: I ~l allow you to introduce it.
Mr. James: We except.
pag·e 299 ~ Mr. Ford: ,vho executed the contract on behalf of the County and it is the proper person to
introduce it, we think.
Mr. James: Exception for the record anyway.
Court: All right, note the exception of Mr. James.
Mr. James : I may be wrong.

,,r

Q. Mr. Bingley, I baud you a verifax copy of the instrument just described as being the contract between the Com. monwealth of Virginia, the American Oil Compan:v and the
you please examine it and tell me
County of York.

,,rm
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whether or not that is the instrument which you signed as
Chairman of the Board of Supervisors of York County on
behalf of the County!
A. Yes, I would say this is the contract that I, as the Ch~irman of the Board of SupervisorsMr. James: Judge, whatever the contract is, we'll admit
that is a copy of it.
Mr. Watkins: 11·i toto?
Mr. J runes : Yes, yes.
Mr. Watkins: I would like to mark it Exhibit "F" for
Identification.
The contract was then marked Exhibit '' F '' for Identification.
Mr. Watkins: We now offer this in the record as Defendant's Exhibit "F."
Court: · All right, I '11 initial this.
page 300

~

The contract was received and marked Defendant's Exhibit '' F.''

Court: Any other questions 7
Mr. Watkins: Yes, sir.

Q. Now Mr. Bingfoy, will you state for the record when you
first were called upon as a member of the Board of supervisors to discuss the problems including the road problems
incident to the location of the American Oil Company's plant
in Grafton District Y
A. Th~the date of the road problems, I really don't know
exactlv when it would be.
.
Q. Do you recall-do you recall whether or not.it was prior
to or after the American Oil Company had exercised its op·
tions in 1953 and '54?
A. The road ,problems were taken up after the American
Oil Company had secured all its options and I suppose foreclosed, taken care of all of them before the road problems came
up.
Q. And had the same problem been taken up in connection
with Esso Standard Oil prior to the time that the American
Oil Company purchased the ·options of the Esso Standard
Oil Company?
A. No.
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Q. Had you discussed it with Mr. Purdeyf
A. About the road problems?
Q. About the integration of the area for a plant
page 301 ~ siteT
A. Yes, I discussed that, yes.
Q. Was any-did any question arise with respect to the
existing roads as a problem in integrating the plant site?
A. No.
Q. Sir?
A. No.
Q. Mter the meeting· which you referred to in Newport
News with Mr. Purdey-first of all, let me ask you when did
that take place, the first meeting with Mr. Purdey .
.A. I don't lmow. I remember the meeting but what the
date or even what the year was I wouldn't say..
Q. About how many years ago?
A. I would say it's approximately three or four yearsabout four years ago I would say.
Q. Now, it was approximately about four years ago?
A. Roughly I would think, yes.
Q. Now after that meeting, did you at any time thereafter
discuss the road problem with the Industrial Commission or
Mr. Purdey 1
.
A. We discussed it after the American Oil Company came
in, after they secured the options of the Esso Oil Company
we discussed the problems of building another road in lieu
of 630.
page 302 ~ Q. Yes.
A. Mr. Purtle and the Oil Company people said
the 630 cut their property in two and they would like to consolidate it, if possible.
Q. Yes.
A. And we agreed if the State Highway Commission would
go along to abandon that in lieu of another road.
Q. And did the Board talk to the State Higlnv.ay Commission about that problem 1
A. Yes, we did; we had one or two conferences, I don't
know, possibly three.
e talked to Colonel Anderson and
finally he sent a Mr. Crute, Mr. Sam Crute and they came up
with the problem of skirting the 630 where it is at present and
after that was assured and taken care of the 630 was advertised for abandonment, old 630 in lieu of the new one.
Q. And as a result of the September first, 1954 contract
and the meeting which the Board of Supervisors of York

,v
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County held which in effect was a hearing· for the abandonmentA. That's right.
Q. Did the Board of Supervisors of York County in fact
abandon Route 630?
A. Yes, we did. We passed a resolution abandoning it.
Mr. Watkins: Do you have the file, Mr. Clerk, of the Board
of Supervis'ors, the current :file containing the
page 303 ~ map T If your Honor please, there were two maps
occasioned for this delay; there were two maps
in this :file. Route 630 was abandoned in two sections. The
first section being the easterly portion of Route 630 from the
triangle and the road where it intersects with the 30 foot road
and the second abandonment was from the triangle out to the
substituted road £or 630 and I only find in t11e official files, I
only find one plat here.
· Court: Well, I don't know whether it was or was not. Do
you know?
Mr. Watkins : Yes, there were two plats.
Mr. Bryant (Clerk): That was probably sent to the State
Highway Commission.

Q. Mr. Bingley, I Mr. James: I'm not in a position to say either one way
or the other, Judge. I haven't been in that. I have a copy
of an answer filed in one of these other suits, the suits against
the Board of Supervisors, the motion to strike that shows
that. That's all I know about that which is apparently one
section.
Court: Well, you want to get the minutes and verify it?
Mr. Ford: We 're going to bring the minutes in under our
agreement to introduce our documentary evidence we want to
introduce.
Court: He already testified it was already
page 304 ~ abandoned, as I understand it.
A. That's right.

J\fr. Ford: We want to show it on the map and show where
the present temporary Route 630 is and the distance, if he
knows, from one point to the other.
Court: All right, I don't know where it is.
ould you ·like
to ask the Clerk if he can find it f

,v
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Mr. Ford: I think we can prove it by any of the maps introduced in evidence.
Mr. James: If there's anything I can agree to that can
facilitate it but as to whether there is an abandonmcut:M:r. Ford: We '11 prove it.
Mr. James: Let Mr. Bingley testify to what you want him
to testify to.
Mr. Watkins: If the Court please, I have here a photostat ·
of the map, "FPB Number 272." I also have an enlarged
copy of the same map.
Court: If. Mr. James will agree, we '11 use the large one.
I don't know. It will be easy on my eyes.
Mr. James: This is a copy of that map. There's no reason
you shouldn't use it. I don't see any objection to it. I don't
see any objection to it.
Mr. Watkins: "FBP,'' I beg your pardon. It was so
small on this one I couldn't read it. Number 272. Now both
of these maps are found in the files of the Board
page 305 ~ of Supervisors in the Clerk's office of this Court,
entitled, "New Road Skirting Back Creek.''

Q. Now Mr. Bingley, I hand youCourt: Do you intend to put that one in evidence? Better
mark it for some purpose so .I '11 know what it is.
Mr. Watkins: Mark this Exhibit '' G" for Identification.
I offer map FBP Number 272 found in the file of the Board
of Supervisors and marked Defendant's Exhibit '' G'' in the
record.
Court: Is it marked t Any objection to it t
Mr. James: No, sir.
The map was received and marked Defendant's Exhibit
Number "G."
Q. Now Mr. Bingley, looking at the smaller identical copy
of this map, I ask you if the red line located on the map and
also the white line from the point one on said map to-to a
point ma;rked zero ·point twenty-five one hundredths of a mile
east of Route 631 where it interesects with 630 represents the
portion. of Route 630 which was abandoned by the Board of
Supervisors.
A. This portion was abandoned first (indicating).
Q.. Is that the westerly portion, 1\fr. Bingley! I mean-beg
your pardon,·the eas~erly portion.
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A. That's what I would think the easterly portion, the easterly portion and this portion here (indicating).
Q. The w~sterly portion?
page 306 ~ A. This was the last portion was abandoned.
We had-1\Ir. Leaman broug·ht suit against the
Board enjoining them against abandoning them, this part.
This part was abandoned first and this part was after the
Judge sustained our actions, ·this part was abandoned later
from this point in here to this point marked red (indicating).
Q. Now as I understand it, the portion shown in red was
abandoned first 1
A. Correct.
Q. And it was then, as you stated, that Mr. ~eaman brought
suit to enjoin the Board of Supervisors from abandoning·
Route 6301
A. That's rig·ht.
Q. And you stated this Court passed upon thaH
A. Yes.
Q. And after the Court passed upon it, with what resultslet me ask what did the Court decide?
A. I don't know how you term it .. In other words, the
CourtCourt: It was an injunction procertling as I remembei~ it.
The Court denied it and dismissed tbe bill of complaint as I
remember it.
A. Then we went ahead and abandoned this other portion.
Q. You abandoned the portion shown on this
page 307 ~ map between point one and the point located zero
·
point one hundredths of a mile west of intersection of Route 631 with old Route 630?
A. That's correct.
Q. ·Now Mr. Bingley, did the Board at the same time
abandon this small triangle?
A. I would suppose that it abandoned all the roads from
this point on (indicating), as far as I know.
Q. And do you recall-do you recallCourt: Let me see what you mean by "this point on.'' I
want to follow it.
A. This point here (indicating).
Coui·t : Go ahead.
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Q. Now do you lfecall, do you recall whether or not in the
same resolution abandoning Waterview-I mean Route 630,
the westerly portion thereof, in the. same resolution it also
abandoned this old portion, the old portion of Route 630¥
Mr. James : Now I understand he's going to show that byby the resolution.
.
Mr. Watkins: Yes, sir, by the resolution.
Mr. James: "\Vhen you going to get it¥
Mr. Watkins: Yes, sir.
Court: He means this piece rig·ht in here (indicating). If
your eyes are like mine, it's hard for you see.
A. To be frank with you, I don't have any recollection of
eve11: knowing that triangle was in there.
page 308 ~ Q. The minutes of the Board would show T
A. Would show what action was done.
Court: You mean abandoned on this map from here nowMr. Watkins: Abandoned on the Exhibit.
Court: From here (indicating).
Mr. Watkins: Does that have a marking-what is thatCourt: It has north-I can't read it.
Mr. Watkins: Oh, excuse me. Put it this way. Abandoned,
yes, sir. It abandoned from on the plat marked ExhibitExhibit "G, '' it abandoned from a point indicated as three
two four thousand ~ 'N."
Court: 324,000.
Mr. Watkins: To a point designated on the plat as "H"
encircled. That was by the last resolution and from a point
on said map designated as "N" to a point designated as "L"
in the same resolution and I still refer to the last resolution
of the Boa·rd.
Court: We '11 get the resolution; that will speak for itself.
Mr. James: I think we ought to know a little more definite
before counsel-he didn't ask the question. He's maltj_ng a
statement there.
Mr. Watkins: The Court asked me to indicate on this
map.
page 309 ~ Court: I asked Mr. Bing·ley to point'it out. He
said the resolution would state it and that's sufficient.
Mr. Watkins: We're perfectly agreeable to showing that
by resolution.
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Court: What else do you want to ask Mr. BingleyT

Q. Now Mr. Bingley, will you examine this plat and show
me where the present 630 is located in lieu of the old 630 which
has been abandoned by .the Board of Supervisors of York
Coun.ty? Does this plat correctly depict that?
Mr. James: I think we can agree that it's one that's cut
across by the hatch marks or diagonal lines of this map.
Mr. ·watkins: All right, sir.

Q. And will you-will you indicate whether or not this plat
also contains Route-the new Route 173?
At this time, the witness indicated;
Mr. James: ,ve agree that that shows it, a great part of
the way is paralleling the one the line with batch marks and
then proceeding on and it's marked ''New Route 173'' on the.
map.
.
Mr. Ford: South of the hatch mark shown, on the map and
it's .so foot highway apparently.
Mr. James: Here's new Route 173 (indicating).
·
Court : It's so marked on there. Is there anything else
you want to ask this witness 7
Mr. Watkins: Mr. Bingley, do you know whether or not
new Route 173 is under construction at the present time?
page 310

~

A. No, I do not know. From what I understand,
it is. I haven't been-I haven't seen it but from
what I understand, it's being constructed.
Mr. Watkins: Yes, sir. Thank you, Mr. Bingley.
Mr. James : Are you finished,
Mr. Watkins: Yes, sir.

CROSS EXAMINATION.
By Mr. James:
Q. Now Mr. Bingley, whatever roads were abandoned were
abandoned at the request of the American Oil Company, is
that correct?
A. Yes.
Q. Have you made-·has the Board made any or the Commissioner of Highways as you know of, made any conveyance
of the abandoned portion of the highway Y
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A. "\Ve asked tlie Board at the Commissioner of Highways
to abandon these roads. We passed a resolution asking them
to abandon them. ·whether -it's anything in the books to show
it, I do not know.
Q. Now in abandoning those roads for public highway purposes, you of course didn't intend to give any sanction of the
Board to the American Oil Company to deny the rights of any
people to passage over the roads 1 Any rig-ht that they mig·ht
have tq roads going through property purchased by the American Oil Company, did you?
Mr. Ford: I object, if your Honor please. The
official act of the Board speaks for its; whether
he intended to do anything other than that is
immaterial. It's the act of the Board aud not Mr. Bingley
but the act of the Board in closing which is a matter of record.
Court: That's what I think you have to rely on.
Mr. Ford: The effect of it is a legal matter.
Mr. James: No, sir, I think we have a right to-to ask
page 311

him.

~

.

Court: ,vell, I don't know what the· purpose is. Tell me
what the purpose would be? Just because the Chairman is
up here testifying, he can't do anything else but the official
act of the Board, could he?
l\Ir. James: ,ven~ he could say whether they purported
to say to the American Oil Company that they could deprive
citizens of rights that they may have in the land or whether
the American Oil Company are standing on their own in doing
it.
Court : I don't think he could; even saying he could, granting he said he would deprive them of all right. Would that
do it!
l\Ir. James: No, sir, I don't think so.
l\Ir. Ford: That's the reason I object to the Question.
:Mr. James: I don't want the defendants taking the position that the Highway Department closed that road and therebv gave sanction to the closing of the 30 foot road; that it was
..
not the action of these defendants alone but th{\
page 312 ~ joint action of the Board of. Supervisors and I ·
don't want that position taken. That's why I
think we have the right to ask that question.
Mr. Ford: This witness isn't qualified to answer that~
Your Honor is the only person who can qualify as to what
is the result of the closing, the official act of the Board and the
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State Highway Department. This witness isn't competent to
do that. He's an individual.
Court : I don't think you can do that.
Mr. James : We except.
Court : All right, unless you can show me some basis for
it.
.

Q. How many different closings were made f
A. Two.
Q. Any reason why it wasn't all done at one time f
A. Mr. Leaman and some others made objection. In other
words, I think they had an injunction, asked for an injunc. tion from this Court to stopping us from closing this . road
and we were carried in Court and J udg·e Sheild dissolved the
motion for an injunction and we in turn closed the roadabandoned the road.
Q. But do I understand-I'm not t·rying to lead you into
something. It's just my lack of familiarity with that proceed.:
ing, that prior to the injunction you closed part of the road
and then after the injunction you closed part?
A. The injunction only called for sustaining-in
page 313 ~ other words, the injunction against closing a portion of the road.
Q. And prior to the decision of the Court, you closed the
first part?
A. The first part.
Q. And then after some decision of the Court which I'm not
familiar·
·
Mr. Ford: Dissolution of the motion for injunction.
Mr. James: I don't know. I never saw the papers.
A. After the action of the Court.
Q. You then closed the .remainder of the highway. Well
now, was the-strike that. ·was there an advertisement for
each closing?
A. Yes, sir.
Q. Of course you don't know the details of the advertisement. That will be shown from the records of the Boara.
A. From the records, yes, sir.
Q. While you might not remember-how many times it was
advertised and all that but do you know which paper it ,vas
advertised in'
A. In the Daily Press, Newport News .

•
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CHARLES W. LYNCH,
called as a witness by the Defendant, being duly
sworn, testified as follows :
DIRECT EXAMINATION.

By Mr. V{atkins:
.
Q. State your name please, sir.
A. Charles W. Lynch.
Q. Where do you live¥
.A. Richmond.
Q. What is your occupation,¥
A. Saw mill operator.
Q.. And who do you operate a saw mill for, sir T
A. Vl ell, for several different people. It was my mill. I cut"
by the thousand for several companies.
Q. Mr. Lynch, will you tell the Court whether or not you
have ever had any occasion to cut timber in York County?
· A. Yes, sir.
·
Q. And where did you cut the timber in York County, ~t
what location Y
·
A. On the Coleman tract; that is down here, I don't know
th~
Q. Is that near Hornsbyville, Virginia!
A. Yes, sir, just below Hornsbyville.
.
Q. Do you recall the approximate time when you commenced
operations cutting on the Coleman tract?
A. Somewhere around April I think of '53.
Q. Some time during the month of April, l.953.
page 315 ~ Do you know whether or not the Coleman tract is
located within the perimeter of the American Oil
Company's plant site Y
A. Yes, sir, it is.
Q. Now how long did you operate there on the Coleman
tract cutting timber Y
·
A. I started in April and I think it was about October when
I finished.
Q. Of the same year T
A. That's right.
Q. I hand you a map showing the property of Goodwyns
Neck in Grafton District which· has been introduced as Defendant's Exhibit "E. ,; Will you look at this map, sir, and
undertake to identify the location of the Coleman tract on the
map, sir?
A. It's right in here somewhere (indicating).
0

•
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Q. That js correct, sir. In around this area just lying -on
the east side of a road shown as a 30 foot road'?
A. Yes, this is the-this is where I had the mill rig·ht in
here (indicating) .
Q. Now, are you familiar which triangle as shown on the
road there and the road leading through?
A. That's right.
Q. Now when you first went on the Coleman tract in April,
1953 will you describe the condition of that road, if you know,
to the Court Y.
A. Well, this-if this is what you call the road.
Q. Yes, sir.
pag·e 316 ~
A. This road was impassable to automobile
traffic when I came down here because when we
came down here to look at the timber we'd have to go back
out and go around this way to get to the back side of this
timber that went down to this road here and came right close
somewhere (indicating). It was a little piece that didn't
quite come out to this road right in here somewhere.
Q. That was the Mills' tract lying on the north sideY
A. Yes, that's it. This· road (indicating), you could use,
drive in this road. That ~s where I brought the mill in and I
had the mill setting somewhere close to this bend right along
in here.
Q. Was your finger pointed at somewhere near figure six
encircled there Y
A. Yes, sir, and up here there was a lot of trash and garbage, not garbage but tin cans and things from garages anc1,
there was a couple of big holes and I couldn't get in and I
didn't use this road for three or four weeks after I started
running in there.
Q. Did you do any repair to tlle road T Did you make any
repair to the road Y
_
A. Yes, sir, I took my bulldozer and shoved the trash out
and put some dirt in a couple of .those holes right here somewhere in this triangle.
page 317 ~ • Q. You mean to state to the Court it required a
bulldozer to actually push all the trash out of the
wayY
Mr. James: He didn't say it required a bulldozer. You
asked him what he did and he told you wl1at he did.
Q. Did you use a bulldozer to push it -0ut of the way!
A. Yes, sir.

198

Supreme Court of Appeals of Virginia·

Charles W. Lynch.
Q. To what extent was trash deposited in this. road with
respect to the amount of it, if you can describe Y·
A. Well, most of it that was around was in the road. As
to how much, it was several truck loads if you going to measure· it in that way.
Q. Now with respect to the north entrance of the 30 foot
road, the entrance on W aterview Road extended east which is
Route 631; was there any obstruction or-,along at the mouth
of the road?
A. No, the only thing on that road, trees were growing up
all on the side of the road coming from the ditch; say coming
a little pine trees growing up in there but there wasn't any
trash in there on that end.
Q. What was the condition of the· road with respect to
undergrowth, if you know Y
A. Well, it was-the road was pretty well grown over all
the way along there .
. Q. Now what was the general appearance of
page 318 ~ this road with respect to the use of it at that time Y
A. It didn't look like it had been used for several years. I couldn't say how many.

Court: Is that all!
Mr. Watkins: Yes, sir.
CROSS EXAMINATION.
By Mr.James:
Q. Did you go through the road f
A. Yes, sir.
Q. I thought you said it was impassable f
A. You could walk through it.
Q. Did you_ drive through it Y
A. No, sir. I had to clean it out some to drive trucks in.
You could drive trucks through there but you couldn't drive
cars through there.
.
Q. It was good enough to get through with a truck but you
couldn't get through with a car Y
A. That's right.
Q. You went in there in April. That's a rainy season of
the year, isn't it Y
A. It- is rainy some times but the year that I was cutting
down here I don't think it rained but twice while I was cutting
down there.
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Q. That. was probably the dryest April we had in a long
timeY
A. Yes, sir.
page 319 ~ Q. I thought it would be. How much trash do
you suppose you found blocked across the road
thereY
A. I said I reckon it was two or three truck-loads. It was
hard for me to say how much.
Q. Piled up in the middle of the road T
A. Just throwed out there; not all in the middle. Some to
the side; not all'the way across there like it was dumped out.
Q. These people that had been going to church every
Sunday through that road had a right hard time driving over
those piles, didn't they?
Mr. Ford: I object.
A. If they went through there, they did.

Mr. James: They testified they did.
Mr. Ford: ·I object.
Court: · No use telling what somebody else testified to.

You used the road for your logging operation 7
Yes, sir.
Did you do anything there other than cut timber T
That's all.
You purchased the timber from Mrs. Coleman?
No, sir, Mr. Tate did in Richmond. I cut it for him.
Q. You cut the timber for someone else Y
page 320 ~ A. That's right, sir.
Q. And you tell the Court that in April, 1953I think you said '53 didn't you T
A. Yes, sir.
' Q. That you couldn't drive through there with a1~ automobile Y
A. Well, we didn't drive through there.
Q. I didn't ask you whether you went through there or not.
You said you couldn't drive through there with an automobile.
A. That's right, I couldn't drive through there. I don't
know what you could do but I couldn't.
Q. Ordinary person couldn't drive through there T
A. That's right.
Q.
A.
Q.
A.
Q.
A.
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Mr. James: That's all I want to ask you.
Mr. Watkins: That's all.
Court: You may be excused.
Mr. Watkins: Thank you, Mr. Lynch.
Court: Is there anything else you want Y
Mr. James : Just one further question. Did you try to
drive through there with an automobile Y
A. No, sir.

.

Mr. James : You don't know whether you could or not ·
then, do you Y
page 321

~

A. Well, I driven through some mighty bad
places and I don't think I could get through there.

•
page 323

e

•

•

•

~

•
C. P. MILLS,
called as a witness by the Defendant, being duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Ford:
Q. Mr. Mills, please state your full name for the record.
A. C. P. Mills, Hornsbyville.
Q. May I ask your age?
A. I'm 67 years old.
Q. How long have you lived in York County?
A. 67 years.
Q. You now reside in Hornsbyville, is that righU
A. That's right.
.
Q. Wliere did you reside before you resided in Hornsby..;
ville?
A. Well, I lived from 1920 until 1939 down in Dandy, down
on the river shore; rig·ht where the pier comes to t11e shore at
my place.
Q. The pier of the American Oil Company Y
A. That's right, what's known as Bull Creek.
Q. You lived on the west side or west or southwest?
A. West side.
·
'
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Q. How long did you live there?
A. About 19 years.
Q. Prior to that, where did you live T
page 324 ~ A. Seaford.
Q. You lived then in the area near the present
pier of the American Oil Company from 1920 until when Y
A. '39.
Q. Wbo is Mr. R. C. Crockett-Mr. R. T. Crockett?
A. That's my father-in-law.
Q. Did he own any land in the area where you lived T
A. Not adjoining me. He owned-most . of his land was
on the southerly side of the public highway going down except a little piece on the northerly side.
Q. The southerly side of what the public highway-you
mean Godwyns Neek Road T
A. That's right, he owned from Corner Pine's-he owned
what they called Corner Pine clean down what you might
say Bull Creek, on the opposite side of the river, southern
side. He had 150 .acres.
Q. Did you succeed in title to any of the land he owned?
A. No, sir, I bought it.
Q. You bought it.
A. I bought it.
Q. Which property that had been owned by your fatherin-law did you buy?
A. I bought the upper end of it.
Q. In relation to this 30 foot road, which proppage 325 ~ erty did you buy?
.
A. I don't know exactly where that 30 foot
road is. There's a little cart road coming out there. That
was on the westward-that was bounded on that ditch I think
on tl1e westward side of that little cart road going in there.
Q. In relation to tbe Goodwyns N eek Road at the Corner
Pine, did it occupy that area the part that you boughU
A. The road?
Q. Yes.
A. I suppose so. As far as I know.
Q. Well, at tbe time-do you know when the road was
changed at the Corner Pine from the position where it made
its ri~ht turn down to Dandy T
A. I think-I couldn't say but I imagine it was around
'36. I know it was a few years before I moved out of there
because I know-I went to Richmond with some other friends
around here and we got-went up there and got them to hard
surface them ; the whole road was getting bad and we had
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two school buses running over there and we went up to see
Mr. Shirley and I think Mr. Sheild went with us.
Court: No, sir, I did not.
A. You didn't go with us?

Court : No, sir.
A. I thought you went. I know Paul Crockett, a bunch of
us around here ,~ent and we got the road hard
page 326 ~ surfaced in less than a week.
.
Q. That's Goodwyns Neck Road?
A. Yes.
Q. Had the change been made at the Corner Pine at that
time?
A. Yes, the change bad been made eight or ten years before
then.
Court : What c.hauge?
Mr. Ford: The turn to the right toward Dandy.
Court : You let him testify.
Mr. Ford: You asked me.
Court : I want him to tell me.
A. It cut the corner off. The road was-it was an ''L"
right at the road and when they changed that road and they
came to my father-in-law and he give them the privilege of
to cut the road off providing they would cut the wood and
rack it up .on the road and give him the other part of the
property.
·
Q. And- the change was made over the land of Mr. Crockett,
is that what you are saying?
A. Yes, sir.
Q. Your father-in-law?
A. Yes, sir, he owned all that property there on that side
of the road.
Q. And then you afterwards bought on which side of the
road from Mr. Crockett or Mr. Crockett's heirs?
page 327 ~ A. How's thatY
Q. Which land did you afterwards buy then
from Mr. Crockett or Mr. Crockett's heirsY
A. I tell you the reason I bought it.
Q. Which was it :first f Identify the land with reference to
the changed Goodwyns N eek Road.
A. Well, it was- it was two parcels I bought.
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Q. Yes, sir.
A. One of them was on the northward side of the road
contained six acres more or less.
Q. That's the north side of Goodwyns Neck!
A. North side .of Goodwyns Neek Road and the other was
on the south side.
Q. What was-what was the boundary on the wes't of the
part that you bought Y
.
A. I tell you the truth-I'd have to go look and find it. I
think it is the Waterview property but I didn't pay strict
attention to it because I hadn't paid much attention to it.
Q. Well, are you familiar with a road that came on the
west side or the west side of your property a private road Y
A. Yes.
Q. ,vhere did that road extend to from your knowledge and
in which direction Y
A. Well, it ran north and south. It waspage 328 ~ Q. Did it ever connect with Goodwyns Neck
Road?
A. Yes, only just a little path through there.
Q. Can you tell whether or not it came over the land that
you purchased from Mr. Crockett?
Mr. James: I object, if your Honor please.
Mr. Ford: If he knows, he can state it if your Honor
pleases.·
Court: You let him describe it.
Mr. Ford: I asked him if he knew.
Mr. James: And he's already testified he didn't know
exactly where the boundary of his property was. That it was
-that he didn't exactly know where the 30 foot road and the.
westerly boundary of his property was, the Waterview property.
Mr. Ford: He can still answer it, if your Honor pleases,
if he knows.
·
A. What did you say?
Court: He also stated that it connected with the little path
of Goodwyns Neck Road, as I understood him.
Mr. Ford: I asked you whether or not if you know whether
or not this road you speak of north and south by your property, by the property you bought from Mr. Crockett, whether
that came over the land that you bought from Mr. Crockett.

Supreme Court of Appeals of Virginia

204

C. P. Mills .

.A.. I suppose it did.
Court: Do you know?
Mr. Ja~es: We object.
page 329

~

A. Only by the survey. I had no record. It
was no plat for it now, you understand me.

Mr. James : We move the answer be stricken.
Court : If he doesn't know.Mr. Ford: What was your answer?
Court: If he doesn't know.A.. I didn't know until the surveyor came down and laid
it off. I was trying to find the line myself because I wanted
to find the line myself because I wanted to cut some timber
off.
Court: Do you have a map of it Y

A. No, there never was a plat of it as I know of. I didn't
see it.
Q. What was your understanding as to whether or not it
came over the land that you bought from Mr. Crockett?
Mr. James: Just a minute. We object to that, if your
Honor please.
Court: I thinli the thing to do is to let him tell what he
knows of his own knowledge without giving him the answer or
leading him.
:Mr. James: He testified he doesn't know.
A. All I know about it that I know my father-in-law cut
wood and he used that road. · That's the road they come out
on the highway with. The other side of th·e road on the westward side had a big ditch on it. Eastward side
page 330 ~ ~ad no ditch at all. There was no line there whatsoever.
Court: You 're talking about the 30 foot road T
· A. I'm talking about that road. There was a ditch there.
The other side had no ditch there at all.
Q. Did you have occasion to go .on this road Y
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A. Only just walking down there looking over the piece
of land; that was all.
Q. Well, at what time-at what time did you go on the
roadY State, if you will, what yearsT
A. I intended to cut some timber off there, to give to my
daughter and I went down there either real late in '51 or '52.
Anyhow, it was in that winter. I don't lmow whether it was
before Christmas or after Christmas.
Q. I want you to state, if you will, and tell the Court just
the character of road it was and state it in detail.
A. I '11 do my best.
Q. Yes, sir.
A. I went in there and the first thing I got into was a lot
of -garbage dump. Well, the westward end of that little triangle come out there ; you couldn't pass through there no way
· so I stopped the oth~r one up and nailed some timber across
it and I don't know how long that stayed there.
Q. You mean at the triangle T
A. Yes, the triangle where the road come in and cut this
corner off. I stopped this one up (indicating).
page 331 ~ This one was already stopped up. You couldn't
get through there (indicating).
Q. WhyY
A. It was muddy. Then in a short while somebody went
down to the foot of thf}t road and dumped a load garbage. I
think it was something that came out of the garage. I never
saw anything like that in my life. Nobody could get through
there and it stayed there until the saw mill moved it.
Q. When was thatY
A. That was in ;53.
Q. That wasA. Of '52.
Q. That was after the land was bought Y
A. No.
Q. Before then Y
A. It was before I ever had an option, anything on it.
Q. You say you stopped it. What did you do to stop it T
A. I carried some timber from over home and nailed it
across and stopped it -µp. I didn't want garbage. It was
old bureaus, old· bed springs, bottles, tin cans, everything in'
the world.
Q. That was in '51 or '52 Y
A. ·That was in '52.
page 332 } Q. In '52.

206

Supreme Court of Appeals of Virginia
C. P. Mills.

Court: In the Spring of '52. Read the record back what
he said the first time.
At this time, the question and answers were read back to
the Court, beginning on Line 8 through and including Line 25
on Page 330 and Line 1 through and including Line 14 on
Page 331.
Q. Now go on up, if you will; describe the condition of the
road from then on toward the river.
A. Well, I never went down that way. I didn't know. I
didn't have any cause to go down that way and I never went
down that way, the other side of the property, until the saw
mill man came in there. Of course it was .in the summer
season.. You know, it's dry you can drive anywhere in the
world then. The road was good then because it was hard
over it and dry as it could .be. No mud in there. I don't
think they had but one rain the whole time he was in there.
He fixed the outer end of the road. He carried something,
I think it was a bulldozer and he shoved the dirt aside and
cut the bank aside and filled the end of the road and used it.
Q. You are more familiar with the lower end than the
upper?
·
A. Yes, sir.
Q. The York River end of the roadj
A. Yes. I didn't go through there. I haven't
page 333 ~ been down there since I was fox hunting.
Q. Was that before or after· '51 or '52 T
A. It has been a long time since I was down there. It has
been ten or 15 years.
Q. Are you familiar with what's known as Waterview
Road, Route 631 Y
A. Yes.
Q. Do you know when that road was extended down toward
the turn-around Y
A. No, sir, I do not.
Q. I mean-do you know that it was extended?
A. Oh yes, it was-I don't know because I didri't have any
cause to go down there.

Court: You mean the extension of the Waterview Road
down to the Pohlig property Y
Mr. Ford: No, sir, I mean pass the Pohlig property down
toward the turn-around which is to the easterly extent of Section ''B'; of Waterview.
·
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Q. You· don't know when that was extended?
A. No, sir, I do not because I didn't have to go down there
much.
Q. 1Vell now, Mr. Mills, from the road that you-from
where you posted or put timbers to block the entrance to the
road, to Waterview Road will you state whether or not that
gave the appearance of being a used road or not Y
page 334

~

Mr. James: Well now, if your Honor please,
he says he never went down there. ·
Mr. Ford: I said from where be blockaded it to the Goodwyns Neek Road.
A. You couldn't travel. .
Mr. James: You said ,vaterview Road.

Q. To the Goodwyns· Neek Road I mean to say.
A. You couldn't travel that. I tell you the situation in that
place. It's a big ditch on the westerly side and that drains
to what they call Cedar Branch in the head of the creek. It
goes into a culvert across the creek, across the main road
to the creek and what little water fell on the north side in
there, there was no ditch to carry it off and when it got wet
it was impossible, Captain. You couldn't get through it.
We used to use a foot log when walking, hunting on the side.
You couldn't get in there when it rained. Dry, you can go
anywhere.
Q. When you put timbers across this road, as you stated,
did you or not put a no trespass sign?
Mr. James: I object.
Court: He may state what he did himself.
Mr. Ford: I asked him did he ..
Mr. James: You're putting the words in ~is mouth.
Mr. Ford: I asked him did he or not do it. Counsel knows
that's perfectly proper.
page 335 ~ Mr. James : No, it isn't.
Court: Describe everything you did.
A. No, sir, I put a "no dumping" sign on each side of the
road.
Q. "No dumping" signY
A. ''No dumping trash''.
Q. Why did you put it up there T
A. The road was filling up. They was filling everything.
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I didn't object to anybody coming through there but I didn't
want them to dump garbage there.
Q. Did anybody come through there to your knowledge t
A. I lived there a long time. I hate to say it. I never saw
an automobile go through there in my life, neither one way or
the other. I don't say they didn't go in there but I didn't
see one.
Q. How about on the west side of the road. Was that built
up-was that grown up or not with any trees or any underbrush?
A. Right much underbrush on the west side where they
and they had cut that and grown up in a wildness and you
couldn't get through there.
Mr. Ford: Witness with you.
CROSS EXAMINATION.
By Mr. James:
Q. Now Mr. Mills, you never knew exactly
page 336 ~ where the boundaries of the property were because the deed that you ·got said that the boundaries were indefinite. Isn't that correct?
A. No, sir, I didn't-the boundaries on it but I didn't know
exactly where the line was because it was a hard job for me
to come right to-where it's joining another piece of land,
no ditch or nothing on the north and it would be hard for me
to tell exactly where the boundaries was and I went there
with my brother-in-law when this man started the saw mill
down there because he was cutting adjoining me and we cut
as near through there as we could find out and he started
right in the main road, that 30 foot road you all talking about.
He had that right. He was right in the spot. We come
through there with the surveyor but they got a surveyor, the
people that bought the property got a surveyor and laid the
line off. Well, he spread a little bit on the northward end
but the end to the westward end there wasQ. The deed by which you got the pr.operty said that the
exact lines of the property are indefinite and unknown, didn't

HT

.

-

A. Just-it was just six acres more or less.
Q. That's right and it says the boundary, the lines were
indefiniteY
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A. I didn't know the exactly where the lines were.
Q. The location was unknown. When you got ready to sell
the property to the Pan American Refinery, they
page 337 ~ had ~he property surveyed, didn't they Y
A. No-they had the property surveyed but
this line that was run was rim there before that the ...\merican
Oil Company ever bought.the place.
Q. Well, that is true but they had a survey made at the time
they bought itY
A. I'm quite sure they had a survey made, yes, sir.
Q. And the survey, I mean the deed that you gave them
was drawn by their counsel, wasn't iU
A. I think so.
Q. You didn't have it drawn, did youY
A. I didn't ; no, I didn't.
Q. And you didn't have the survey made, did you T
A. No.
Q. They had the survey made and you accepted the survey
of the property which they had made and gave them a deed accordingly, isn't that correcU
A. That part is right.
Q. If they said that's the line of the property and that's
what they wanted to buy, you accepted that and that was
all right with you 7
A. Yes.
Q. I understand from you there was some garbage and
stuff from an old garage and bed-springs dumped in the entrance or near the entrance Y
A. Not in the entrance but right in the middle of the road.
Q. That isn't unusual for these country paths f
page 338 ~ A. No, I don't think they would dump it in the
middle of the hig·hway people traveling. They
would dump it in the wood roads, any place thev could drive
off on the side, they dump it.
"'
· Q. People who don't live in the neighborhood have a habit
of wandering out on somebody else's property somewhere and
dumping this trash and garbage off in the side roads, don't
they?
A. Oh yes. I had to stop another place up.
Q. And you see that all aJong through the country, don't
you, where they do that consistently?
A. Yes, sure.
Q. Did you ever dump any trash there?
A. No, sir.
·Q. So far as any interest you may have, I understand you
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never voiced any objections to anyone coming through there.
You just d1dn 't want them to <lump trash in the road f
.
A. No, I never saw anyone go through there.
·
Q. vVell now, did you ever live on this six acres or six and
a half acres more or less, whichever it is 1
A. No, sir.
Q. You 1~ever lived on thaU
A. No, sir.
Q. ·what occasion would you have to see anyone
pag·e 339 ~ going through there ·t
A. Oh, you just go by it going in and out the
Neek, that's all.
Q. In othe·r words, the only occasion you would have would
be when you down Goodwyns Neek Road t
A. That's right.
Q. And if somebody happen.ed to be going in this 30 foot
:road at that exact momeut or happened to be coming out of
that 30 foot road at that exact moment, you might see them,
is that correct?
A. That's right.
Q. But otherwise you haven't had any other occasion to
see them going in and coming ouU ·
A. 'That's right.
.
Q. And I understand· that you never went through there
that road to the· river until after the saw-mill came in there f
A. I have been there when the saw mill was there. I never
went through there further than that. I don't know what was
on the other end.
Q. That was Mr. Lynch cutting there then?
A. Yes.
Q. And you went as far as the saw mill ancl I understand
there at the entrance of the road there was some holes and
there was that trash and garbage you told us about but as far
as the rest of the road, it was dry and it was good
.
page 340 ~ and you had no difficulty at all f
A. Oh yes, that was a dry time down there. It
was dry as you could be. You drive anywhere, unless you
hit a tree in any woods.
Q. The road was all right in there after :vou got pass that
entrance?
A. Yes.
Q. Now that's true of any road like that that nobody particularly keeps up, any road through the country through the
woods, isn't it T
A. I suppose.
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Q. In the dry time it is good.
A. You can drive anywhere.

Q. When it is rainy or snowy or bad weather, then of course
it's bad.
A. That's right.
At this time Mr. James handed Mr. Ford a rough sketch.
Q. Mr. Mills, here's a kind of rough sketch of thatA. That's all right.
Q. That road shows the old original Goodwyn Neck Road
where it came and turned at a sharp angle.
A. That's right.
Q. And then it shows approximately where the road cutoff was made.
A. That's right.
page 341 ~ Q. And shows the 30 foot road going through
there. And then I put some-I understand that's
where that Corner Pine was (indicating)?
A. Yes, sir, that's right, what they call Corner Pine.
Q. Yes. Will you tell me with reference to this plat just
where jt was that you saw that garbage and stuff dumped Y
Trash.
Court: You better put an arrow.
Mr. James: He can put it on this.
Court : The direction.
A. That's where it was dumped, right in there (indicating).

Court: ·we ought to put an arrow .if we want-put an arrow.
A. A big dump truck load.
Mr. James : I'll write ''trash."
A. You come out here. There was a hole here, you couldn't
do much with. Nothing could get through there.
Mr. Ford: Let him mark that. He marked one. Let him
mark the· other as he goes along.
Court: PutMr. Ford: Let him mark it.
Court: To the right say·what it is. Just draw an arrow
and write what it is.
'
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page 342

r

Q. What is that now Y
A. That was the deep hole there.

·Mr. Ford: The man said, '' deep hole.'' '' Deep hole'' the
man said.
Mr. James: We'll ask him. You can take him on cross
examination all you want to. I'm going to conduct this examination.
Court: He said, '' deep hole.'' Go ahead.
A. We couldn't get in here and there's a tree right there
so we put up a sign there, "no dumping" down in there and
I come there with a piece of timber and stopped this piece of
road here. The State came to me one timeMr. Ford: If your Honor pleases, may the record show
where he is now pointing, where he stopped it up?
Court: Draw a line and indicate what it is. Draw an arrow and show ·what it is; right out this direction (indicating).
A. The State-

Court: State what that was please Y
A. That was, well that was stopped; what would you say.

Court: Write, "Stopped."
1\fr. Coles: "Stopped with timber."

A. Now the State come to me, some man came to me with a
contract and they wanted to resurface this whole road from
here up (indicating) and they asked me for permission to put
gravel in here. So they filled this place up with gravel in this
road in here (indicating) and when my father-inpage 343 ~ law, they come to him and they wanted to straighten this. road. He told them to cut the timber out
.of this and rack it up and give him the rest of this over there
and he'd swap it and they said, "All right" so that piece of
property in here, I didn't-that.,wasn't in a separate deed at
all. That was just included in that piecff of land. •
Mr. Ford: You pointed to the triangle made by t~e new
road?

A. Yes.
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Court: Next question.
Q. That deep hole you marked there, how big was that
holef
A. Oh, I dou 't know. It was just-it was a rut in there.
I don't know how deep it was. Probablr it's too deep to g·o
through. I know that.
Q. How big around was iU
A. Oh, I'd sayQ. A foot or two feeU
A.
ell, aroundQ. Across it.
A. Oh, it was six or eight feet in each wav but the hole I
imagine was somewhere about 18 or 20 inches deep. It was
too deep to get up in on the highway.
.
Q. Wasn't-you said maybe sb~ or eight feet across it.
vVas that the middle of the road or to the side
page 344 ~ of the. road f
A. Right in the middle.
Q. Of course how wide was that road there)?
A. Well, I suppose it wa.s about all of it, the whole road was
12 feet. Plenty of places there was no trees; you might cut in
a little bit but on the average it was a 12 foot road down
there.
Q. That was a state road, wasn't it?
A. No, that road had grown up.
Q. Weren't they using it-weren't they using· it as a highway until they built this road!
A. Oh, yes.
Q. It was a state road then, wasn't it?
A. Yes.
Q. Well now, automobiles traveled it, didn't they (indicating)?
A. Sure.
Q. Because you said this other road (indicating·), I understood you to say this other road was put through here about

,v

19361

I

A. I think it was; somewhere about that time. I wouldn't
say for certain because I don't know.
Q. And there were certainly plenty of au~omobiles around
here prior to 1936?
A. Yes, sir.
Q. And to get down to Goodwyn N eek they had
page 345 ~ to use this road and go around there (indi.cating),
didn't they 1
.
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A. That's right.
Q. And that road was wide enough for automobiles to pass
on it, wasn't it Y
A. Yes.
Q. Regular?
A. That's all you could do is pass and you go down there
and that's all you can do too is pass ; all you can do to keep
out of the ditch any that was cut down there.
Q. I'm referring to Route 60-I '11 put north on here, if you
don't mind, Mr. Ford (indicating). Will you give me your
permission Y I'm ref erring to the part of Goodwyn N eek Road
leading north to the Corner Pine and then turning east at the
Corner Pine.
A. Yes, weren't no 30 · foot road. It was very narrow.
Two cars just could get by.
·
Q. ·wen, how much room does it take for two cars to get
by7
A. I don't know. You ought to hav.e 15, 16 feet I should
imagine.
Q. Then if that road was 15 or 16 feet wide and this hole
was six or seven feet wide, then an automobile would have
no trouble getting by, would it?
A. Yes, sir, you put a seven foot road hole in a 16 foot road
·
and you'll have a job to get by there. Put it in
page 346 ~ the center of it. ·
Q. "That kind of bottom did that hole have?
A. I expect it was pretty soft; a water pond in it.
Q. Now do you know?
A. No, sir, I never went in it.
Q. Now Mr. Mills, isn't it-wasn't it a hole just similar to
other holes in that road down there by that time?
A. Well, I guess it was. I don't know of any other holes
except that turn up there where that garbage was put in
there. It was always a soft place there.
Q. Now you are familiar with the York Co~nty roads and
not confined to York Countv roads but the condition of roads
in general before they were "paved, aren't you?
·
A. Before they were hard surfaced.
Q. Yes, before they were hard surfaced.
A. Yes.
Q. And you know all down that area in driving, using those
roads you have to go back and forward from one side of the
road to the other dodging mud holes, isn't that right Y
A. That's right.
· Q. And that wasn't confined right there to that corner but
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it was all over the whole road, right on down G;0odwyn Neck!
A. Well, not for the last years. They kept the road in right
good shape.
.
Q. I mean prior to the hard-they got better of
page 347 ~ course but prior to hard surfacing.
·
A. ,ven, it was kept up right g·ood shape. It
was drag·g·ed up. They pulled it up and kept in pretty good
shape.
Q. You remember when that condition existed on the road
coming· right in here to Yorktown, don't you Y
A. Oh yes.
Q. Now about the storing that gravel in a part of-part of
Goodwyns Neck Road east of the Comer Pine, when was that
stored f Was that when they built that new road th.rough
there!
A. No.
Q. How long afterwards? .
A. That's been when they resurfaced. I don't know. I
reckon it was somewhereQ. Two years after they built the rO'ad through iU
A. No, it was longer than that.
Q. Have any idea!
A. It was after I bought it and I dicln 't buy it until :fiftyabout-I have had it about nine years. I don't know exactly.
It just slipped my mind. I didn't own it then.
Q. That gravel was just iri there temporarily while they
were working the road, wasn't it?
A. That's rig·ht.

,vas it stored there after you bought it or before T

Court:

A. Yes, because they come to me, that man came
there and asked me to sign the contract to let them
put it in there.
Q. Because that part of the Goodwyns Neck Road there to
the east of the Corner Pine (indicating) and west of where
the cut-off, new cut-off would come in, that went right through
yourlaud, didn't it?
.
A. Yes, rig·ht throug·h it, that's right; yes.
Q. In other "Torcls, youA. Both sides.
Q. You owned the land on the northerly side of Goodwyn
Neck Road and vou also owned the trian~de that was cut oft?
A. On both sides, that's right.
·
Q. On the land on the southerly side?
page 348

~
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A. That's right.
Q. Of course that mud hole you talked about there in the
road, was that there prior to their cutting the new road
through!
·
A. No, I couldn't tell you. That's been too long ago. It
was always a muddy place there.
Q. It was always a muddy place there f
A. ]3ut we went through it all the time.
Q. Before they built the cut-off, is that correct?
A. Yes.
Q. But people went through it 1
A. But it was always worked on.
Q. They couldn't have gotten through to Goodpage 349 ~ wyus Neek if they hadn't passed through it 1
·
A. No.
· Q. And after they built the cut-off, you didn't use that part
of the road there (indicating) at all, did you¥
A. No.
Q. And you saw the mud hole there 1
A. Yes.
Q. But you never went through it 1
A. No.
Q. And so you don't know how deep it was f
A. No.
Q. And you don't know what kind of bottom it had in it Y
A. No, sir, I did not.
·Q. So you don't know whether it's impassable or noU
A. It would be for me.
·
.
Q. Well, just seeing a hole of water there and not knowing
how deep it was, what kind of bottom, that would be sufficient
to keep you from going through 1
A. Yes, sir, it was a bad place in wet weather. Dry weather
you could get through it.
Q. You know it was a bad place because it was a bad place
back prior to 1936 before they built the cut-off, wasn't it 1 ·
A. Yes.
page 350 ~ Q. But people traveled it!
A. Yes.
Q. But it was the main highway at that time?
A. Ihvas filled out and the hole washed out. The Highway
Department filled it up.
~
Q. Now of course-I suppose, Mr. Mills, after the County or
the State or whoever built that new cut-off there on the Goodwvns N eek Road or Route 630, the State or countv never
worked that old part of the 1:oad, did they?
~
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A. ·w·hat was left over there?
Q. Yes.
A. No one ever went in there.
Q. What's that?
A. You mean that little triangle piece?
Q. After they built the cut-off in 1936.
A. That's right.
Q. After that the State or the County never worked the
old section of the road, did they?
A. No, they turned that back to my father-in-law·. They
just wanted the new road, the cut-off piece.
Q. Well now-when roads are not worked regularly, then
they don't keep in good condition as when they are, do they?
A. No, sir.
·Q. And that applies to different kinds of woods
page 351 ~ road, applies to lots of people's own private lanes
and driveways, doesn't it?
,
A. That's right.
Mr. James: We would like to introduce this and I've lost
track of the numbers.
Mr. Ford: Let him mark that '' C. P. :Mills,'' will you pleas(}
sir?
Court: Put your name on there anyw.here you want to.

The diagram was received and marked Plaintiff's Exhibit
No. 12.
RE-DIRECT EXAMINATION.
By Mr. Ford:
,
Q. Now the trash that you speak that you marked "trash,"
is that located on the so called 30 foot road above the original
old road to Dandy?
A. That was-yes, that was in the 30 foot road I g·uess you
call it.
Q. Opposite your land f
A. Yes.
Q. And the deep bole that you speak of is shown to be on the
entrance to the so called 30 foot road after the cut-off is made,
is that righU
A. Yes.
Q. And the hole that you speak of, six to eight feet across
and your estimate of 18 inchC's deep, is that l101e?
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A. That's right.
Q·. Isn't that right?
A. Yes.
Q. And that would be the way that anybody would have to
come (indicating·) to enter the Goodwyn Neck Road after the
cut-off as you have described on this plat!
A. That's right.
Q. Or drawing, is that righU
A. That's right.

page 352

~

Mr. Ford: That's right.
Court : Anything else?
Mr. James: One other question.
Mr. Ford: That's all.

RE-CROSS EXAl\IINATION.
By Mr. James:
Q.. Now Mr. Ford talked to you about that hole there six to
eight feet across and which he said 18 inches deep. I understood you never went through the hole?
i\lr. Ford: He estimated it and I said he estimated it.

A. I estimated it.
' Q. Did it have water in it?
A. vVet weather it would have water in it bad.
Q. How did you know how deep it was?
·A. I said I estimated it. I didn't know exactly how deep
it was.
Q. You looked at the size of the hole and saw the watie1~
in it and your estimate now is that i.t.was 16 to 18
page 353 ~ inches deep Y
A. Yes.
Q. Up until now, you have never been concerned about the
depth of it and never thought about it either one way or the
other¥
A. We didn't stop it up. We decided when we went through
there you couldn't get through there any no way so we didn't
put any timber there.
Q. You decided you couldn't get through tllere so you didn't
try it?
.
A. Nobody been through there recently.
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RE-DIRECT EXAMINATION.
By Mr. Ford:
Q. Could you see it, how deep it was when it was dry?
A. Yes.
Q. Could you estimate how deep it was when it was dry?
A. Yes.
'
Q. Was your estimate of 18 inches based on that when it
was dry?
A. That's right.
RECROSS EXAMINA'l'ION.
By Mr. James:
Q. Now, Mr. MillsCourt: I '11 allow you to go ahead one time and after that
we 're going to cut off.
Mr. James: Yes .
. Q. The road was used right up until the time that they built

page 354

~

the cut-off, wasn't iU
A. That's right.
Q. And it was the main road and the people

used it?
A. Yes.

•

•

•

JAMES ALBERT COOPER,
called as witness by the Defendant, being· duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Ford:
Q. Mr. Cooper, will you g·ive your full name please, sirY
A. James Albert Cooper.
Q. James Albert Cooper?
A. Yes, sir.
Q. Will you say how old you are please sir t
A. 63.
Q. ,vhere do you reside f
A. Hornsbyville.
Q. How l~ng have you lived in Hornsbyvillet
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.A.. Oh, 50 years.
Q. How long have you been living in the County, York
County!
.A.. Been in the County all that time.
Q. All that time Y
Court : 50 years?
A. Yes.
Q. .A.re you familiar with the property generally
north of Goodwyns N eek Road in the aterview
Section, old Waterview Farm?
.A.. I know a little bit.
Q. Do .you own property in that area or had you owned
property in that area T
A. I did own some property in there ..
Q. Whereabouts, generally .
.A.. .A.bout midways of the plant where the plant is, about
midway.
Q. Midway of where the .American Oil Companv plant now
is 1
·
"
.A.. That's right.
.
Q. Do you or not cruise timber or did you cruise timber?
A. Yes, sir.
Q. In that area f
A.. Yes, sir.
.
Q. For what period of time Y
A. Oh, I don't know. I operated a saw mill down in Goodwyn Neck and I looked the timber over that Mr. Lynch cut
down there for him before he set the mill in there.
Q. That was after the American Oil people had come here?
A. No, that was before.
page 356 ~ Q. That was before that?
A. Yes.
Q. About what year f
A. I don't recollect. About three years ago I guess.
Q. Well now, in your knowledge of this territory, did you
have occasion to go on the area frequently to observe conditions?
.A.. No, I didn't go in there much. I have been in there different times but not very often through that section.
Q. Well, in g·oing in there are you familiar with the road
leading from Goodwyn Neck Road at the Corner Pine down to
York River?
A. I knew there was road in there, yes, sir.

pag·e 355

~

,v

a
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Q. How long had you know there was a road in there t
A. Oh, I ca11: 't remember when there wasn't one in there.
Q. Do you know whether or not Mr. Pohlig ever used that
road?
·
A. No, sir, I don't.
Q. Do you know Mr. Pohlig and where he lives Y
A. I knew where he lived, yes, sir.
Q. About where did he liveY
A. He lived down along the river there, down what we used
to call Cedar Branch.
Q. Well, with· refere nee to more modern time,
page 357 ~ do you know who lives there now on part of the
Pohlig estate?
A. Well, that's Mr. Johnson lived there to the last of my
knowing.
Q. Do you know whether Mr. Pohlig had a bridge by way
he used by way of ingress and egress to get to Goodwyn Neek
Road?
A. Yes, I know he had a bridge there.
Q. You know that!
A. Yes.
Q. Wbere was the bridge?
A. The bridge was betwen the present road and the river.
Q. Which way did it lead to Y
A. Well, it went right into his yard. I don't know just
where now.
Q. From his yard leading out either to Hornsbyville orA. Yes.
Q. Or out of the neck?
A. It led out to the highway.
Q. Which way did it go then Y
A. Came out to the road at the highway to Hornsbyville,
yes, sir.
Q. Did it lead, what I meant, did it lead to this so called
30 foot road or not?
page 358 ~ A. No, no, it went the other direction.
Q. It went the other direction?
A. Yes.
Q. Toward the mansion house T
A. Yes.
Q. Toward Grunwald Avenue?
A. Yes, it went out that way.·
Q. Yes. Well now, to your knowledge was that so called
30 foot road improved or not?
A. Not to my knowledg·e, no, sir.
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Q. You did not know that it was-had been, improved. Was
it a county highway or do you know?
A. I don't know of it being· a county highway. I don't know
that it ever was, no, sir.
Q. You don't know that it ever was improved f
A. Not to my knowledge, 110, sir. I know I parked the car
at the road when I went in there with l\ir. Lynch to look at the
timber. I know that .
. Q. Which end of the road T
A. At the Dandy road, yes, sir. "\Ve parked the car there
and walked in there.
Q. Which end of the road did you park your car Y
A. The one on the-on the 630.
Q. On, 630. That's Godwyn Neck Road?
A. Yes, sir.
Q. Why did you park your car T
page 359 ~ A. Well, it was muddy there.
Q. Was it passable?
A. Didn't look to be passable to us, no, sir. We parked the
car at the road and walked in there.
Q. Are you familiar with the condition of the road around
in 1951, '52 and '53 Y
A. Which road was that Y
Q. Of this so called 30 foot road.
A. No, I don't know much about it then.
Q. When are you talking about that it was impassable or
practically so Y
A. The time we went in with Mr. Lynch to look with Mr.
Lynch to look at the timber.
Q. When was thatT
A. About three years ago, some time around that time. I
didn't recollect the date.
Q. Did ~t appear-do you know whether anybody used that

roadY
A. It didn't appear to be.

.
Q. What kind of road was itf Describe the road in your
own words?
.
A. It was muddy and it wasn't used much.
Q. It was not used much. Could it be used, in your opinion!
page 360 } A. Could it be used T
Court: SirY

-Q. Could it be· used.
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A. I don't know whethe~ they could have gotten through
the mud holes but we didn't attempt it.
Q. You didn't attempt iU
A. No, sir.
Q. You and Mr. Lynch Y
A. No, sir.
Q. Mr. Lynch was a saw mill manY
A. Yes.
Q. Where did he put his saw mill Y
A. Down that road.
Q. How far down the road Y
A. Rig·ht hand side of the road. I don't know, maybe half
way through there.
Q. You mean half way from where Y From Goodwyns N eek
Road toward the river T
A. To the other road, yes, sir.
Q. Which side of the road going toward the river Y
A. On the right hand side.
Q. Did he or not, to your knowledge, improve the road
in order to get his equipment down there! Mr. Lynch I
speak of.
A. I don't recollect whether he did or not. I
page 361 ~ don't know.
Q. Were you ever down there when Mr. Lynch
.
was cutting timber?
A. Yes, I went there different times when he was cutting
timber.
.
Q. What was the condition of the road then in comparison
to the condition prior to that when you ·knew of it before he
went in to cut timber?
A. It was rough because he had been hauling lumber out
of there then and cut it up a lot, rough road.
Q. Well now, let me ask you about the W aterview road.
Are you familiar with that road?
A. What part of it Y
Q. The Waterview Road.
A. Yes.
.
Q. That runs parallel with York River. You know the road
I'm speaking of T
A. Yes.
Q. Route 631 ..
A. I know something .about it, yes, sir.
Q. Well, did you ever serve as a viewer for the extension
of any part of that road Y
A. I served as a viewer, yes, sir.

.'
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Q. Do you know what year that wasf
A. No, sir, I don't know what year it was. Quite
page 362 ~ some time ago.
Q. Can you estimate a little better than thatf
A. Well no, it might have been 12, 15 years.
Q. 12 or 15 years ago?
A. 12 or 15 years ago.
Q. Now was it-was that road or not extended more than
once, Waterview Road Y
A. Extended f It was extended twice to my recollection.
I don't mean where they hooked on to York-Glen Road. It
was extended twice before that.
Q. I don't mean the York-Glen Road either. You're not
speaking of the extension across to York-Glen Y
A. No, sir.
·
Q. Neither was I. I was talking about the Waterview
Road proper before it was extended. That was extended by
the American Oil Company, wasn't it, or do you know or was
it extended by the Highway Department.
A. I don't know.
Q. All right, I'm talking about the extension to the turnaround point. Do you know where the turn-around poinU
A. Down where Mr. Vaughan livesY
Q. That's right. Are you familiar with that extension Y
A. Yes, sir.
Q. About when was that extended f
page 363 ~ A. I don't know exactly.
Q. Give us your best recollection?
A. You mean the one that went to the dead end where Mr.
Vauo·han
's end?
·
0
Q. That's right, I call it the turn-around.
A. That's been-that's been-say around ten years.
Q. Why do you fix it ten years Y Do you have any reason
for :fixing it at ten years T
A. Well, my wife's mother has been dead eight years and
she was living at the time. I know that and she was sick some
time before she died so I know it was in the neighborhood of
ten years.
Q. Well, were you on it at that time or soon after it was
extended in company with anybody else 7
A. Yes, Mr. Shields and I went down there.
Q. Which Mr. Shields T
.
A. Jessie Shields,_ .to look at that piece of road.
Q. You and Mr. Jessie Shields toge'.ther,
A. Yes, we went down -there to look at that piece of road
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and we had just had a heavy rain and he said, "my, that's
a nice piece of road. I'm going to be the first one to drive
over it.''
·
Q. What was its condition as to the improvemenU How
was it improved, if it was improved?
A. The timber had been cut and had been graded up.
Q. Was any gravel on itT
page 364 ~ A. Wasn't anything on it then but just mud and
he was going to drive over it and he drove into
it about twice the car length and she went down to the axles
and I remember that piece of road all right (laughing).
Q. That was, in your opinion, about ten years ago Y
A. I think it was around ten years. I wouldn't be positive
as to the date but I know it was around as much as nine or
ten years. I know that.
Q. You know Mrs. Hornsby was living at the time Y
A. She was living at that time, yes, sir. I know that.
Q. Now afterwards was it improved? I mean was gravel
put on it T .Was it hard surfaced T
A. It was hard surfaced, yes.
Q. Do you know how long afterwards it was passable t
A. No, sir.
Q. Did they work on it after the occasion you speak 0£ that
you sank after it was graded f
A. It was hard surfaced after that but I don't know how
,
long afterwards Y
Q. Was it hard surfaced in 1950, do you knowY
A. 19507

Q. Yes.
page 365

~

A. Yes, it was hard surfaced then all right.
Q. Down to the turn around Y
A. Yes, sir.

Q. That's when it ended up until the time it went across
to York-Glen f
·
A. Yes, sir.
.
Q. That was just recently, _wasn't it, that ro.ad was put in
there by York-Glen t That was recently done, a year or two
agoT
;· ·
A. Just connected across there, yes, sir.
Q. That was recently doneY
.A. Yes.
Q. Is that right T
. A. Yes, sir.
.
Q. Do you know where the ditch was on this so .ca!}~d 30·
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foot road if it had a ditch; do you know whether it had a
ditch and if so where it was, on which side T
A. A ditch?
.
Q. Yes.
A. I recollect a ditch on the left band side of the road going
in there from 630.
Q. That would be on the-whichA. On the left hand side going in. There was a ditch.
Q. That would be on the westerly side?
A. Yes, sir.
Q. Was any on the right hand side of the road Y
, page 366 ~ A. I don't recollect a ditch on the right hand
side.
Q. What was between the ditch and the road where you
could go either by foot or by automobilef Was it grown up
or not?
A. What, the road Y
_Q. Yes.
A. Was grown up Y
Q. Yes, was the timber on it between the ditch and the road?
A. V\T ell, there were bushes.
Q. Bushes. Any undergrowth Y
A. Yes.
Q. How high?
A. Oh, I don't know about that. I remember being along
there all right. I don't know how high they were but there
were bushes along there.
Q. Do you know whether or not it had ever been cut over
in that area Y
A. No, I don't.
Q. You don't know that Y
A. No.
Q. Now what was the condition of the road from the point
where it entered as you state it was muddy _and holes where
it entered from Route 630 on down toward where the-where
the saw mill was put and beyond, what was the condition of
the road. Describe·it, if you will.
page 367 } A. Beyond the saw mill.
Q. Down to the saw mill and beyond, yes.
A. Well, it wasn't very good. Like I said a while ago, he
had hauled lumber out of there and cut the road up a lot
then.
. Q. What appearance did it giveY Did it give the appearance of being a used road or an unused road or what would
you sayT
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Court : Let him do the answering.
Mr. James: I think he answered that when he said there
was evidence they had been hauling lumber out and cut it up.
Doesn't that say whether it is used or noU
Mr. Ford: I asked him what appearance did the road give
as to whether or not it was a used road or not.
A. Didn't appear to be used much.
Court: Didn't appear to be used much Y
A. No, sir.
Mr. Ford: Witness with you.
CROSS EXAMINATION.
By Mr. James:
Q. Now Mr. Cooper, I believe you said that you knew about
that road that ran from the Corner Pine right straight on
down to the river, to the Waterview Road?
A. I knew the road was there, yes, sir.
Q. Now I believe you said you have been knowpage 368 r ing it has been there ever since you can remember?
A. There has been a road in there, yes, sir.
Q. Ever since you can remember. How old are youY
A. 63.
Q. And I believe you also said you didn't know whether
Pohlig ever used that road or not Y
A. I don't know, no, sir. I don't know.
Q. Yes. And Mr. Ford asked you if you knew whether the
road was ever improved. Now and you said you didn't know.
You didn't think so. You mean there, did you, that so far
as you know, it had never been worked by the State or the
County, is that what you m~ant?
A. Never worked by the State or County that I know anything about.
Q. That's what you were referring to when the question of
whether it had ever been improved!
A. Yes.
Q. Now you went in there with Mr. Lynch to cruise timber,
didn't vou?
A. Yes, sir.
Q. And you don't cruise timber in an automobile; you
cruise timber either on foot or on horseback, don't you ~nd
which way did you cruise it? . On foot or horsebackY
A. On foot, yes, ·sir.

Supreme Court of Appeals of Virginia

228

James Albert Cooper.

Q. Yes, sir. So you couldn't take the automobile where you were going, could you T
A. No, but if it had been passable we could have
driven a hundred yards closer to it.
. Q. Of course, you simply looked at the road. You didn't
try to go in there, did you Y•
A. Sir?
Q. You didn't try to drive inJ
A. No, I didnt' try to drive in there.
Q. But after Mr. Lynch started his saw mill, he used the
road.
A. He drove trucks over it, yes.
Q. He drove the trucks over it and you saw it after that
time and you said it was cut up and apparently in worse
condition than when you and he ftrst went in there, is that
correct?
A. Yes, sir, it was cut up worse than when he went in there.
Q. Though it was in worse condition when you ftrst saw it,
he was using it all right, wasn't heY
A. Well, he was using it, yes.
Q. And these· logging trucks usually cut roads up .right
bad7
A. Oh yes, they cut them up.
Q. Now as to the appearance of that road and how much
it had been used, isn't it true, Mr. Cooper that in
page 370 Fthis section of the country and right here in York
County that people live some distance back from
the main highways lots of time T
A. Yes, sure.
Q. And they have private roads that go into their places,
isn't that correct Y
A. Right.
Q. And they have to keep up those roads themselves, those
lanes or whatever you call them.· Isn't that righU
A. Right.
· Q. And a lot of them wind around through the woods, isn't
that righU
A. Right, yes, sir.
Q. ·And· of course none of them are ever in the condition of
a highway, are theyT
.A. Yes, sir.
Q. And good dry weather they're good roads and rainy
weather they're wet and have hole's in them, isn't that righU
A. Most of them I guess.
·
Q. So this road through there wasn't g,reatly different

page 369

~
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from the other. kind of woods lane or road leading up to somebody's house or something like that, was iU
.A. Well, it was just about an old woods road that has been
used for people hauling stuff o-ver on, straw, wood or somebody.
Q. It is just what you would expect of a road
page 371 ~ that lots of people used and nobody gave too much
..
attention to keeping up, is that right!
.A. Didn't have too much-didn't have too much attention
to keep it up, right.
Q. That's what I said-now you said you know there's a ,
ditch on the west side of the road going in but you don't remember about the right side.·
A. I don't recollect .any on the right side, no, sir.
Q. You don't remember about it. You just don't say that
there is or there wasn't Y
A. No.
Q. You just don't remember about that. Now, you noticed,
however, that the big timber was on the right side of the road,
wasn't it?
A. Timber on the right side of the road?
Q. Big trees right along the west side of the road. I mean
the east side of the road.
.A. Timber on the east side, yes, sir.
Q. On the right. The other side had been cut over some
time many years before, hadn't it?
A. Some years before, yes, sir.
Q. Because some years before there had been a saw mill
on the left side of the road as you go in Y
A. Right, yes, sir.
Q. .And that had cut all the timber on the
page 372 ~ left side at that time t
A. Yes, sir.
Q. And so that that was nothing but cut over land!
.A. Cut over.
Q. And the big timbers, un-cut timber w.as on the right or
easterly side of that road Y
A. Yes, sir.
,,
Q. How many times do you suppose you have been through
that so called road through there. We call it a 30 foot road
because it shows on the plat as a 30 foot road. How many
times do you suppose you been through there altogether T
A. I have never been through there too many times. I had
no business in there ; only when I went in there with Mr~
Lynch to look at the timber.
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Q. Prior to the time you went in there with Mr. Lynch,
how long has it been since Y
.A. All the way through the road Y
Q. Have you ever been all the way through there 7
A. Yes, sir, I have been all the way through there a couple
of times.
Q. How long ago Y
A. A.bout that time when Mr. Lynch was in there.
Q. A.bout the time you went through there with Mr. Lynch?
A. Yes, sir.
page 373 ~ Q. How did you go through there 7
A. Walked through there.
Q. Did you ever know a man by the name of Hostetter that
lived at the Pohlig place 7
A. Hostetter, yes, sir.
Q. I imagine he dealt with you down at the store at Hornsbyville?
A. Yes, sir.
. Q. Do you know what road he used going in and out 7
A. I don't lmow, no, sir.
Q. You don't know whether he used this so called 30 foot
road or not!
A. No, I don't lmow.
Q. ·well, I tell you, Mr. Cooper, they say that that-you
know the cut-off in the Goodwyn Neck Road that used to go
up to the Corner Pine and turned sharp to the right Y
A. Yes.
Q. About '36 they say they built that cut-off.
A. I remember.
Q. Now back in 1936 and prior to that, prior to those days
none of the roads were any too good, were they 7
A. How?
Q. Prior to 1936 back in those days, none of the roads were
too good, were they 1
·
A. It wasn't too good until they was hard surpage 374 ~ faced, no.
Q. That's right and that applied to the county
roads as well as everything else, isn't it 1
. A. I think so, yes, sir.
Q. You are familiar where Route 630 or Goodwyns Neck
Road goes north and goes right on into that woods road Y
A. Yes, sir.
: .Q. And it used to turn sharp to the right or east at the
·
Corner Pine?
A. Yes.
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Q. And then they made this cut-off before you get to the
Corner Pine (indicating Exhibit 12).
A. And turn around ·something like that (indicating), yes,
sir.
Q. That 30 foot road there was right at the head of Goodwyns Neek Road before you turned to the right, wasn't itY
A. Yes,sir.
Q. Do you know whether Goodwyn Neek Road back before
you get to the 30 foot road, whether that's ever been moved
over either one way or the other or whether that's the same
location it has always been 7
A. I don't-you mean that 30 foot road you speaking of?
·Q. No, the Goodwyn Neek Road just before you get to the
30 foot road, has that ever been switched to the
page 375 ~ right or left Y
A. Not to my recollection.
Q. So far as you know, it always went right straight into
the 30 foot road 7
A. As far as I know, yes.
l\fr. James: That's all.
RE-DIRECT EXAMINATION.
By Mr. Ford:
Q. Just this question. You had plenty of hard surface
roads in York County in 1952-7
A. Sir?
Q. You had plei1ty of hard surfaced roads in York County
in 1952?
A. Yes, sir.
Q. Is that the time you went down and cruised timber in
1952?

A. '53.
.
Q. "\Vhen did Mr. Lynch put his saw mill up?
A. About three years ago.
Q. Was it the same year y<>u cruised it T
A. S'ame, yes.
Q. Not too long afterwards?
A. Two or three weeks after we were in there he put it up.
Q. You went in there and the description of the road you
give when you went in with Mr. Lynch was in
page 376 ~ 1953, is that righU
A. Around that time, I don't know the year; I
judge around three years ago.

*
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WAYNE FLETCHER,
called as a witness by the Defendant, being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Ford:
Q. Will you please state your full name Y
A. Wayne Fletcher.
page 377 ~ ·Q. Where do you reside, Mr. Fletcher f
A. In Cleveland, Ohio.
Q. By whom are you employed Y
A. Chesapeake and Ohio.
Q. In what capacity?
A. Director of Industrial Development.
Q. Are you familiar with the property now occupied or
being constructed for the .American Oil Companyf
.A. Yes, sir.
Q. How long have you been familiar with the property
generally?
A. Since the fall of 1952.
Q. You were more or less instrumental in the plant coming
hereY
A. We had some part in it.
Q. Modestly speaking. You were in on the coming of the
plant locating .at this place, were you notT
.A. Yes, sir, we-did our best to promote it and to develop
the whole thing, assisting ~uch ways as we could.
Q. In the process of that, ·did you consider it necessary or
rather did you go on the plant site yourself more or less to
inspect the same Y
A. Yes, sir, I made many trips; walked all over the plant
site.
Q. Beginning about when, if you knowY
page 378 ~ A. It was s·ome time in the-in the late summer
or early fall of 1952. I don't remember the date.
Q. .And after that,' what is your best recollection as to
when you then went on it again f In the fall of '51 f Shall
we proceed?
Court: Yes, sir.
Q. I think you said.
A. That was the first time.
Q. After that, what's your recollection Y
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.A. Vl ell, I made several trips over the property and various
parts of it at intervals not with any regularity but probably
as many as eight or ten different visits inspecting the property from different angles to determine different characteristics about it for a period of possibly a year and a half.
Q. Were these trips in company with other people f
.A. Yes, sir.
Q. Some of them?
A. .All of them were in company with someone else. I don't
think I ever went out there alone, no, sir.
Q. Now, are you familiar with Goodwyns N eek Road, Route
630Y

.A. Yes, sir.
Q. · Did you go on that Y
.A. Yes, sir.
page 379 ~ Q. In the negotiation for the purchase of the
property with refere nee to the lower end, where
did Goodwyn N eek Road run gen~rally; do you understand
what I mean?
A. You mean Route 630Y
Q. That's right.
A. ·Well generally it runs east and west, as I recall it along
approximately the south boundary of what is now the plant
site.
Q. WelJ originally, I mean when you saw Goodwyns Neck
Road, when you were on Goodwyns N eek Road did it run
south of the plant site or I mean the contemplated plant site
then .
.A. Well-of course along in the negotiations it was never
determined exactly what the plant site would be. .As it developed, the Goodwyns N eek Road runs through the plant site.
Q. Yes.
A. A little south of the center probably.
Q. All right, sir. Now you went from· one end to the other
of the Goodwyns N eek Road in your inspections Y
A. Oh yes, sir.
Q. Did you go on any roads that went off from Goodwyns
Neck Road!
A. Yes, sir, went on Waterview Road.
Q. Did you go on any roads leading off of W aterview Road?
·
A. Yes, sir.
pag-e 380 ~ Q. In which direction f
.A. South from tl1e WaterQ. 1t would have to be south.
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A. From Waterview Road.
Q. Yes, sir.
A. We walked along all through that country there and inspected the land.
.
Q. Are you familiar with what has been called the 30 foot
road leading off of Waterview Road going south, that toward
Goodwyns N eek Road. Did you walk along a road such as
thatT
A. I walked along a road from W aterview Road south to the
Goodwyns Neck Road. I don't know its designation.
Q. Could you point it out on a plat, if you had one?
A. Yes, sir.
Q.
e 're looking at Defendant's Exhibit ''A.'' It's marked
here, map showing property-it is Exhibit ''A.''

,v

Court: Is it marked on there!
Mr. Ford: It is marked '' Exhibit A.'' You have not seen
this map, have you Y
A. No, sir.
Q. ,vm you look at it and orient yourself before you testify!
A. This Route 630, it goes down to Dandy, if I
page 381 ~ remember correctly. This is the Waterview Road
going up to the river and turning down parallel
to the river (indicating) in back of a few houses along there
(indicating·).
Q. Now can you locate the road that you say you walked
down?·
A. And this is the road here (indicating) that I walked
through (indicating).
Q. You are pointingA. Coming south.
.
Q. You are pointing now for the record to a purple colored
road between the figures four and six on the map, is that rig·ht?
A. That's right.
l\fr. James: And marked a 30 foot road.

Q. And marked a 30 foot road, that's right.
A. Yes, sir, that's the (indicating)Q. Now then, which way you say you entered the road ; from
what pointT
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.A. From its intersection with Waterview at this point (indicating).
Q. You say you walked 1
A. Yes, sir.
Q. You did not drive 1
.A. No, sir.
Q. Did you go to that point in an automobile t
page 382 ~ A. Yes, sir.
Q. Why didn't you drivef
.A. Well, the appearance of the road indicated that it would
not be safe to attempt it. It looked as though it had been an
abandoned log road or something of the kind and there was
no evidence of any traffic throug·h there and I was not willing
to risk it in an automobile.
Q. Well, in the walking of the road, what did you find? I
wish vou would describe it for the Court Y
A. "'1 found my suspicion about its condition were confirmed
That it was not a road that could be traveled with an automobile.
Q. Why?
A. Well, in many cases lower branches from the trees alongside the road were hanging down to a point where they· had
to be pushed out of the way to walk through. Th~re were, in
some places, deep ruts and in between the ruts there was a
pathway where .people had been walking· going through there
but, and there were mud holes along in the road that I don't
believe it would have been possible to get an automobile
through.
Q. Did you walk the entire length?
A. Yes, sir.
Q. Were there any mud boles ·at the lower end?
A. Yes, sir, as I recall it down in here, close to Highway
630 there was a mud hole that extended across thepage 383 ~ entire width of this strip that I believe it would
have been i'lnpossible to get an automobile
through there.
Q. YOU didn't fry f
A. No, sir.
Q. You didn't measure the depth of iU
.1:.\.. No, I had no occasion to do that.
Q. · Did you see that mud hole in dry weather later f
A. Yes, sir.
Q. Or at any timef
A. Yes, sir, I saw that-I was through there with a groij.p

Supreme Court of Appeals of Virginia

236

Wayne Fletcher.
of people in the dead of summer in 1953. Of course it wasn't
a mud hole then but it was a big· hole there with a lot of dried
mud on the top of it.
Q. How deep would you say it was Y
A. Sir, I don't know.
Q. WellA. I'd-that would have to be a guess.
Q. Well guess or estimate.
Mr. James: Just a minute. He's gone right far already
for a man from the City who came around here 'to the country
andCourt: The · Court is saying there's no guessing or conjecture. Go ahead.

Q. Will you estimate, Mr. Fletcher!
A. I'd estimate to solid bottom, 15 to 18 inches
page 384 ~ deep. I don't know.
Q. Now could you or did you rather locate any
ditches alongside the road or did you look for them T
A. No, sir, I didn'tQ. You did notY
A. I wasn't looking for ditches but there were none there
I'm sure because the whole thing had the appearance -of some:body-where some trees had been cut and people had gone
through there and it was my assumption thatMr. James: If your Honor pleaseMr. Ford: He can give his impression, if your Honor please
from the physicalCourt : He can describe it.
Mr. tTames: But I don't think we ought to have his· assumption.
Q. Now that was in 1952 and '53, is that right?
A. Yes, sir.
Q. Was there any different appearance to you from any of
· your other visits on the road at a later time?
A. No difference in the appearance except that which might
be caused by the condition of the weather.
Q. That's what I mean.
A. Dry or wet.
Q. That's what I mean.
A. Yes.
pag·e 385

~

Mr. Ford: Witness with you.
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CROSS EXAMINATION.
By Mr. James:
Q. Mr. Fletcher, l believe you live in Cleveland, is that correct?
A. Yes, sir.
Q. Is that correct¥
A. Yes, sir.
Q. And you represent the Chesapeake and Ohio Railway
Company?
A. That's right.
Q. And the Chesapeake and Ohio Railroad Company is very
interested in the operation of this plant, the American Oil
Company, aren't they 7
A .. Naturally. It was our effort to locate the plant there
and serve the benefit to the community to the Peninsula area
generally and everybody that operates in, this area.
Q. If they hadn't been interested, you would never have
been down here in the first place 7
A. Certainly I was here before they were interested, long
before they were interested, developing information about
the area in order to present it to them in an intelligent manner.
Q. The C. & 0. expects to do a great amount of business
·
with the American Oil Company 7
A. We hope to do a nice business with them, sure.
Q. So you are very definitely interested in the
page 386 r establishment of this plant site and without any
interference with it by this 30 foot road going·
through there, aren't you Y
A. I think I didn't understand your question, sir.
Mr. James: Would you read the question?
The question was read to the witness.
A. To answer your question directly, the thought never
occurred to me that this strip through there was considered
·
.
a road.
Q. Well, if you had been shown a plat of the property and
on there it was labeled as a 30 foot road, would the thought
have occurred to you then 7
·.
A. Well, it probably wouldn't have occurred to me that it
had at one time been road.
Q. Well, if you were handed this plat without ever going
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down there, would you consider that a 30 foot road!
A. Yes, sir, without going there I would consider it so from
looking at the plat.
Q. Don't you know in your City of Cleveland you have some
streets that are platted and Jaid out that haven't been fully
·
developed T
A. That's true of most cities. I'm not sure about Cleveland.
Q. So you know as a practical thing that provisions are
made for lots of streets or lots or lanes;, whatever they m_ay
be and they are legally established and yet physipage 387 ~ cally appearance might be deceptive, is that correct T
A. That is-that is true.
Q. And you didn't try to go through there in an automobile,
did you?
A. No, sir, and I'm delighted that I didn_'t.
Q. You spend a great deal of your time out in Cleveland 1
A. Sir?
Q. You spend a great deal of your time in Cleveland?
.A. Not very much of it.
Q. Well, I suppose out there when you are there, you are
accustomed mostly to paved streets and things of that kind,
aren't you 7 •
A. That's true.
Q. You don't have to walk up a woods road or woods path
to get to your house, do you Y
A. No, sir.
Q. You do considerable of this cruising for the C. & 0.?
A. Yes, sir, that's-I do it practically all of the time.
Q. And you go out and look over property undeveloped just
like this?
A. Yes.
Q. And it isn't anything to find roads such as·
page 388 ~ this running throug·h woods or timber tracts, is it?
A. Well, you naturally find paths in places that
have been roads through timbered tracts all over everywhere.
Q. And from looking at it you don't know the legal significance of it when you walk through there, do you?
A. No, sir.
Q. And you have to turn to the records to find out what's
the legal status of that road, isn't it correct?
A. Well, in order to find the exact legal status, certainly
you would have to consult your record.
Q. If your surveyor made you a plat of the property show-
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ing a 30 foot road, you would want to know why it was shown
and something about it?
.
A. If I employed a qualified surveyor to make a plat of any
piece of property I would assume he consulted such records as
were necessary in order to obtain the information to make the
plat accurate.
Q. And you would assume his records are correct, is that
right and the plat he made for you is correct f
A. Unless there was some significant reason for me toquestion it, yes, sir.
Q. Yes, sir, and if he showed a 30 foot road on there yon
would assume that legally there was a 30 foot road f
A. I would assume so.
Mr. James: That's all.
page 389

~

RE-DIRECT EXAMINATION.

By Mr. Ford :
Q. Did you have a plat at the time you went down this
road?
.A. No, sir:
Q. Dnd anybody tell you it was a 30 foot road?
A. No, sir.
Q. Did any surveyor show you it was a 30 foot road 1
.A. No, sir.
Q. Your testimony is from what you saw, is that right?
A. That's right.
Mr. James: But today you have seen the plat, haven't you?
.A. I'm looking at a plat.,
Mr. James: .And for your information it's already been
introduced in the record and as a plat made by a surveyor for
the American Oil Company and it shows on there a 30 foot
road?
·
A. It shows on this plat as a 30 foot road.
Mr. Ford: Does it change your opinion as to what you saw,
the fact you are now looking at a plat showing a 30 foot road 7
.A. No, sir.

•
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LOUIS C. PURDEY,
called as a witness by the Defe11da11t, being duly
sworn, testified as follows :
DIRECT EXAMINATION.

By l\Ir. Watkins :
Q. Sta tc your name please sir.
A. My name is Louis C. Purdey.
Q. Your address 7
A. Hodge's Cove Road, Yorktown, Virginia.
Q. And your occupation T
A. I'm an industrial consultant employed as the Industrial
Commissioner of the Peninsula Industrial Committee.
Q. And are you familiar.with the plant site of the .American
Oil Company and its location T
A. Yes, sir.
Q. When did you first acquire this familiarity t
· A. In May of 1952.
Q. Mr. Purdey, you have before you Defendant's Exhibit
'' A" which depicts the periphery of the plant site. It also
shows certain roads thereon.. Will you look at this exhibit
and tell me whether or pot you are familiar first with Route
630 some times known as old Goodwyns .Neck Road and
secondly the so called 30 foot road shown thereon in purple
and lying· on the north and indicated at its north terminus by
the numeral six enclosed in a circle and indicated at its southerly terminus by the numeral seven, enclosed in a circle.
A. I am familiar with both of them, yes, sir.
Q. Have you ever traveled over the so called 30
page 391 ~ foot road Y
A. I have walked over it.
Q. Do you recall the date or the approximate· date of that
occasion?
A. The :first time was also in May of 1952.
Q. And did you thereafter walk over the 30 foot road?
A. Yes, sir.
Q. On approximately how many occasions!
A. I'd say :five or six different occasions.
Q. Now, will you describe to the Court in your own words
the· condition of this so called 3u foot road in May, 1952 and
on the occasions thereafter.
A. Well, at that particular time and that was the time when
we were first attempting to interest Esso Standard Oil in the
property, at that time I drove down Route 630 to this indica-
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tion here (indicating) which looks like a triangle and started
to head the car in there and it looked pretty bad so I parked
the car in the side of that triangle on this-this indicated
rig·ht here (indicating) and got out and started to walk down
that road in order to see what the general topography of the
land was. That's right here (indicating). I determined-I
wanted to drive through. I determined that it would not be
passable for my automobile, left my car parked there, walked
about half way down the road and came back.
page 392 ~ Q. And what was the condition of the road as
you viewed it walking along-walking along· in a
northerly direction°as you have indicated on the plat to a
point about half way down the road.
A. I felt the condition of the road was bad enoug·h, with
deep enoug·h holes that it was difficult to get an automobile
across it so I did not go through it or attempt to go through
it with the automobile.
Q. Will you state, if you know of your own knowledge,
whether or not there was any presence of undergrowth or
overgrowth T
Mr. James: Let's just let him describe the conditions he
found and without putting words into his mouth as to what
particular things he is going to talk about. We object to the
question.
Court: You can't lead him, Mr. Watkins. You let him
describe it.
Q. ·will you describe the conditions that you found along
the so called 30 foot road as you proceeded to walk aong on the
occasion described Y
A. Well, I seem to remember there was a pretty good sized
chuck-hole just a little distance away from the road junction
and I walked around the outside of that and through some
underbrush to by-pass the chuck-hole and then from there on
(indicating) there was it looked like a foot-path in between
two sets of ruts and I used the foot-path in bepage 393 ~ tween to walk down there. There was some debris
on both sides of the road ; looked more or less like
tin cans, bottles and the dumpings that somebody might have
put in there from their house. I don't know, but the -ruts
looked to me as though they. were a little too deep .for. my
car to find it passable and I walked in the center ofit. I
frankly do not remember anything other. than an. in;ipression
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that it was an old logging road of some kind and was uo·t
being· used. That's· the basic impression that I received and
all of this is in reg·ard to my first impression of May of 1952.
~Ir. vVatkins: ·witness with you.
CROSS EXAMINATION.
By :Mr. James:
Q. Mr. Purdey, you were very instrumental in getting the·
American Oil Company to come to this area, were you not¥
A. Yes, sir.
Q. And of course you are interested in their getting established there without being interfered with by roads and rights
of way and so forth crossing their property, aren't you¥
A. I am interested in securing industrial development, sir,
upon the proper basis.
Q. "\Vell, were you summonsed here this morning?
A. I do not have a court summons, no, sir.
(J. How did you happen to know about this case f
A.. I was requested to pick up :Mr. Wayne Fletcl1er wl1en
he arrived on the train this morning· and bring·
page 394 ~ him over to this Courthouse. At that time I had
no idea at all that I was going to be called as a
witness. I had not been so informed nor had I been requested.
Q. Are you accustomed to traveling around through country
areas and seeing roads and pathways such as this Y
A. Yes, sir, I do it all the time.
Q. And you find lots of them, d.9n 't you T
A. I certainly do.
Q. And lots of cases in country areas some people live up
lanes way off the main highway, don't they?
A. Yes, sir.
Q. And you find those lanes in various states of repair.
That's rightY
A. Yes, sir.
Q. And ordinarily when a number have, responsibility of
repair rests with a number of people, it's questionable who
does the repair isn't it? It's liable to go a little more lagging
than if the responsibility is tied rig·ht down to one person,
isn't itY
A. Well, I imagine that it would be. I Jiave no knowledge
of the responsibility here.
Q. Now, and of course if people have-if this is not a county
road or a state highway and people have a right of way to use
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it, certain people, confine it to certain people, the condition
they keep it in is their business, isn't it?
page 395 ~ A. WellMr. Ford: I object, if your Honor pleases.
Court: That's calling for a conclusion.

Q. Well, I mean there wasn't any responsibility, whosever
road it was, there wasn't any responsibility on them to have
it improved for you to enter there in such fashion as· you
desired?
Mr. Ford: I object again. He's arguing with the witness
and arguing· the case.
Court: Let's get down to facts. His opinion wouldn't be
worth anything.

Q. So you don't know whether people were using the road
or not, do you?
A. I would have to answer to that that I do not absolutely
know but I consider that the road was impassable for my
own car. I don't know whether it would be considered impassable QY somebody else or not.
Q. What time of the year you went in?
A. In May of 1952 the first time.
Q. What kind of season was that? Was it a wet or dry
· season?
A. I really don't remember.
Q. How would you. remember about the holes f Did they
have water in them?
A. Yes, sir, the first one did have a little bit of
page 396 ~ water in the bottom of it. I supposed, as a matter
of opinion, the season had not been too dry.
Q. And of course you saw the water in the hole?
A. I remember that there was mud and water in the bottom
. of one of the holes, yes, sir.
Q. Now was the water clear or was it muddy?
A. I would have to give an opinion. I couldn't state positively that it was either one. I think it was muddy. ·
Q. That might indicate that somebody had been driving
through there and stirred up the mud in the bottom?
A. I don't know, sir.
Q. If it had been standing still for some time, the mud
settles at the bottom and the water on the top clears, doesn't
it, in any hole uo matter how muddy?
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A. I wouldn't want to give a technical opinion 011 the time
neces~ary .to precipitate mud and water so I just couldn:'t
say, sir.
Q. But you know that mud settles to the-bottom and water
on top clears unless it is agitated, is that correcU
A. I wouldn't want to say, sir.
Q. And this was muddy?
.
A. It appeared to be a little murky I believe.
Q. So being muddy you couldn't see the bottom 1
A. No, sir.
Q. So you don't know how deep the hole was?
page 397 ~ A. I didn't measure it sir, no.
.
Q. It might have been just an inch or so of
water there as far as you know because you couldn't see beyond the surface the water was muddy? I understand as
you went into that road from the Goodwyn Neck Road there
was some cans and trash an,d garbage or whatever you might
have described it as. I won't hold you down to the strict terms
but-because I don't remember exactly what you said but I
understand it was cans and things of that kind Y
A. Yes, sir.
Q. Off to either side of the road?
·A. Yes, sir.
Q. That was not in the road itself. You didn't encounter
that in the road Y
A. No, sir.
.
Q. None of that in the road. Now, you went in and parked
your car I believe and I have here a rough drawing of that
old area there. I think you can recognize Route 630 (indicating) on this rough sketch and you are probably familiar
one time it went off up north and turned at a right angle and
there was a cut-off later built. You referred to a triangle,
you remember, in, your testimony.
A. Yes, sir, but I think this is backwards.
Q. You mean as far as directions T
A. Yes, sir, because the angle was from the
·
page 398 ~ Hornsbyville side.
Q. Well, this would be north (indicating)Y
A. Well then it-·comirig from Hornsbyville sir, the road
in question turns to the left and not to the right as shown here,
sir.
Q. Coming from Hornsbyville on Route 630 which road
turns to the left Y ·
·
A. This triangle turns t~ the left rig·ht here, sir (indicating).
Q. Well now, suppose you look at your-this map -which
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was first shown to you and instead of this and see if you are
correct about that. Having in mind here's Hornsbyville back
here.
A. Yes, sir.. Proceeding along this (indicating) toward
Dandy there's a curve in the road (indicating). That slight
curve in the road makes you bear to the left as you go down
this particular way here ( indie a ting·).
Q. I didn't-didn't intend to trv to draw -this to scale
(indicating). You approximately_:you approximately go
straight in from Route 630 approximately into-straight into
the 30 foot road.
A. It looks straight on the map, on the map, yes, sir.
Q. And that, to make that triangle you bear over to the
right!
A. Only if you're going back toward Hornsbypage 399 ~ ville. See, there's no way for you to bear off to the
right-I mean unless you're just going; to use the
triangle.
Q. Approaching this 30 foot road on 630 just before you
enter the purple part here indicating a 30 foot road, don't
you bear off to the right to go to Dandy f
A. You bear off to the right to go to Dandy at this point.
Q. That's right.
.A. Yes, sir.
Q. And then instead of bearing off, if you had gone on north
just a little ways you would hit a road going off to at right
angles which was one time old 630. Were you familiar with
that situation Y
A. I was not familiar with the routing of 630 prior to that
particular time so I could not say that that was it.
Q. ImightA. There definitely is a triangle there, yes, sir. ·
Q. I might say to you then the evidence here is that the
information is available that old Route 630 came about an
inch up that purple road up there and then turned at a right
angle and went to Dandy. That was about 1936 they eliminated that right angle by building what you see here as what
we might call the hypotenuse of that triangle so that that is the
630 as you know it. Now, I have drawn a sketch which is not
to scale and not supposed to be accurate (indicating Exhibit
·
12) which roughly presents the situation at that
page 400 ~ point, does it not?
A. I'm sorry, sir, but the sketch-I can't locate
it from that sketch because if you 're looking at it from Hornsbyville, you have your triangle on the wrong· side of the road.
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Q. All right, sir. Then I'm going to ask you to make a
sketch. Be glad to le~d you my pen.
A. Coming from Hornsbyville (drawing a sketch), you come
like this. The road bends slightly like that. (indicating) and
then this triangle starts (indicating). The road continues
on toward Dandy and then there's another road like this
which makes that triangle. Now this -is Hornsbyville here
(indicating) and this is g·oing toward Dandy.
Q. Instead of having a line for the road, would you make
two- lines so we '11 know just w)lat the road is.
A. Yes, sir.

The witness complied with the request of counsel.
Q. All right, will you also do it for that road up there (indicating) and extend it a little further north so-not too farA. All right, sir.
Q. That's plenty..

The witness complied with the request of counsel.
Q. I understand you drove in there somewhere and parked
your automobile f
A. Yes, sir.
page 401 ~ Q. 1'7ell, would you indicate right where you
parked your car Y
A. Right here sir, (indicating).
Q. In the road itself?
A. No, sir, just- ·
Q. You drove off the side Y
A. I put the front end of the car up on a little bit of a bank
there. ·
Q. Would you draw a line off of that and mark it, '' parked

car"?

The witness complied with the request.
A. Yes, sir.
Q. Now-

Mr. Watkins: Excuse me. For the record, would you
write under there, ''not parked in road".
Mr. James: I'm going to examine him. Wben I get
through, you can have him put in anything you want.

. American Oil Company, v. John· Randolph Leaman, Jr.

247

Louis C. Pitnley:

Q. Would you also indicate the general north-I think this
is north up this way (indicating).
The witness complied with the request.

N°',

1 , why did you park off the side of the road f
Q.
A. Because J went down to about here and didn't like the
looks of what was in front of me for taking the car through.
Q. Yes, sir.
page 402 ~ A. And backed up and put the nose of it up
here, got out of the car and walked down here
(indicating·) and walked around and then got in the center of
it.
Q. 'Why didn't you leave the cai- right in the road?
A.
en, I don't know. Possibly it's just an ingrained
habit to get out of anybody else's way. There was any usability on the thing, I didn't want to interfere with it.
Q. Weren't you afraid that you might get stuck if you
pulled off there?
A. ·well, didn't look like I would at that point, no, sir.
Q. I believe you said this was kind of wet season.
A. I don't know that it was so terribly wet but it was a
little bit of mud around but if you drive through that kind
of country as much as I have to do looking at industrial sites, .
you frequently get in a little bit of mud. It doesn't bother
you.
Q. Not looking for city streets?
A. No, sir.
Q. Hope some day they '11 be out there?
A. Expect them to be.
Q. You didn't have any trouble getting that far up the road
there?
A. No, sir.
Q. How far could you have gotten up there without any
trouble, up to where the road turns off at right angles.
A. On a subsequent occasion I came in from this
page 403 ~ side and parked over on here.
Q. I see.
A. And at that time I Q.id not believe I could get down
to that junction from this point (indicating).
Q. That is going on the easterly section of that road t
A. Yes, sir, on this leg of the triangle right here (indicating).
Q. But from wl1ere you left Route 630 and went north to-

,v
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wards the 30 -foot road, you had no difficulty getting up to
the point where you parked your automobile?
A. No, sir.
.
Q. And even conditions were such that you were able to
either back it off the road or pull it off the road and stop it
and leave it there Y
· A. I did it, yes, sir.
Q. Did you get far enough off the road so you wouldn't
have interfered with anyone else if they had come along in
the car?
A. They could have gotten by. The back end of it was
down a little ways (indicating).
Mr. James: ·we'd like to introduce it, if your Honor
please. If I may, I'll put, "Mr. Purdey."
·
Court : Louis Purdey.
page 404 ~ Mr. James: How do you spell iU
A. LOUIS.'

Mr. James: Louis Purdey.
The diagram was received and marked Plaintiff's Exhibit
Number 13.
Mr. James: Witness with you.
RE-DIRECT EXAMINATION.
By Mr. Watkins:
Q. Mr. Purdey, were you in this country on Wednesday,
April 4 or on Thursday, April 5 T
A. No, sir.
Q. Where were you, sir?
A. In Ci udad Trujillo in the Dominican Republic.
Q. Will you state to the Court whether anyone had conversed with you about the trial of this case prior to those
dates?
A. No, sir.
Mr..James: If your Honor please, we think Mr. Purdey
would tell what he believes to be the truth regardless of
whether they had or not. We don't question his integrity.
Mr. Ford: You questtioned whether or not he had been
summonsed and we were showing he was out of this country
and couldn't be sumonsed until recently.
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Wayne Fletcher.
Court: I will let them show. that.
A. I indeed appreciate it, sir. I assure you that it is correct.
page 405

~

Court: But if they want to show it, I'll let them
show it.
Q. Mr. Purdey, you have indicated on the Plaintiff's Exhibit Number 13, marked ''Mr. Lewis Purdey" that you
parked your car on the small triangle shown thereon. · Now
1;mder the words, '' parked car'' would you also indicate that
the car was not parked on the road T
The witness complied with the request .

•

•

•

•

•

WAYNE FLETCHER
recalled as a witness by the defendant, having been previously
sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Ford:
Q. Mr. Fletcher, perhaps I should have asked you earlier.
Have you always lived and resided in Cleveland as my friend
has implied Y
A. No, sir, I moved to Cleveland in September, 1955.
Q. What is your early experience?
A. Well, I was born and raised on a farm and lived there
until I was about 24 years old and since that time or at least
until I was 24 years old, excluding a little time I was away at
school, since that time most of my life has been
page 406 ~ spent in the practice of civil engineering, land
surveying· and so .forth.
Mr. Ford: That's all.
Court: Any questions, Mr. James? You may step down.
Mr. James: Just one second..
Court : I asked you if you wanted to ask him any questions and you didn't reply.
Mr. James: I was conferring with counsel.
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CROSS EXAMINATION.

By Mr. J runes:
Q. At the time you went through there, was there any
debris there of any kind f
A. Yes; sir, it appeared to be a city dump in formation.
Q. Yes, sir, these city folks, some times slip out to the
country, these side roads, something like this and dump the
trash, don't they Y
A. Well, it has been done. I've seen it done.
Q. You exactly like I am. You were a country man; we 're
both now and I was and we both live in the city and we know
just what they '11 do, don't we and that's what it looked like;
somebody slipped out from the city and dumped the trash on
the side of the road.
Mr. Ford: Now we're going far afield. He made a little
speech, my country friend, but he doesn't have to put the
witness in bis class.
Mr. James: My raising in the country taught
·
page 407 ~ me not to do it.
Court: I don't think that is proper.
.

Q. Somebody came along and dumped trash off the side of
the road?
A. That had been done in a small w.ay.
Q. They hadn't done it quite as bad as they might have
done. They did use a little bit of discretion?
A. I'm not in a position to say what their intentions were
or how well executed they were.
Q. It was off the side of the road and not in the middle of
the road?
A. As I recall it, there was some tin cans and other refuse
that had been thrown off to the side and some of it had rolled
back into the space down in some old ruts that had been established there. That's my recollection of it.

•

•

•

•

•
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JESSIE G. SHIELDS,
called as a witness by the defendant, being duly sworn, testified as follows :
DIRECT EXAMINATION.
By l\Ir. Watkins:
Q. State your name, your address and occupation please sir.
A. My name is Jessie Shields.
Q. And what is your full name, sid
· A. Jessie Goode.
page 408 ~ Q. And where is your residence t
A. My address is Hornsbyville.
Q. And your occupation, sir?
A. My occupation is retired civil service employee.
Q. Now, Mr. Shields, do you mind telling us your age please
sir?
A. I was 75 the 17th day of last January.
Q. And how long have you resided in York County, sirY
A. What?
Q. How long have you lived in York County!
A. Well, I was born in there, in 1881 the 17th day of J anuary down on York River. I moved from York River to Hornsbyville ; three miles.
Q. Have you lived in any other location other than York
County at any time during your life 7
A. Two weeks.
Q. Two weeks 7
A. Yes. In Philadelphia.
Q. Now Mr. Sl1ields, you have before you Defendant's
Exhibit Number One showing the plant site of the American
Oil Company and Goodwyns Neck. I believe that you actually
was born and raised and lived on the property that is. now a
part of that plant site, is that correct, sir?
. A. That'~ right, sir.
.
Q. You are familiar with old Goodwyns Neek
·
page 409 ~ Road and Route 630 7
A. Yes, sir.
Q. Are you familiar with the so called 30 foot road shown
in purple on this plat (indicating) T
A. I'm-familiar with the road but I didn't know it was a
30 foot road until last week. I never knew it as a 30 foot
road. ~ never knew it as anything but a cart road ; I hauled
pine, straw, wood over ~t and I hauled wood over it and I
hauled logs over it and it was a narrow road that run around
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the woodsland of John Shields' property. It run in there
and down here to what was known as the rifle pit and it hit
the cleared land o.f John Shields' property and run down in
this direction to my property here (indicating). All I ever
knew of that was a woods road for hauling pine, straw and
logs or anything.
Q. Mr. Shields, are you familiar with Waterview Road, the
road shown in here in green leading down through the Waterview subdivision on York RiverY
.A. Yes, sir, I have been down there many a time.
Q. Mr. Shields, if you know, are you able to tell the Court
when Waterview-when that portion of Waterview ~ad
lying between point three and point eight was opened up and
first constructed as a road Y
A. Well,. I don't know whether I would be able to say that.
I don't know what time that was. I don't remember how long
it was. I come out of Goodwyn Neck in '37.
page 410} Q. Yes, sir.
A. And that-that road was down there then
until what was known as Mrs. Moore lives there now.
Q. Yes, that would-that would be the old Pohlig estate?
A. Yes, that's right, Pohlig estate.
Q. That was in 1937 and the road ran in from the old mansion house to the Pohlig estate?
A. Yes.
Q. Now are you able to approximate, perhaps not exactly
but to the best of your ability when the road was opened up
from the old Pohlig estate down to the turn table or the turnaround T Is there any event or any happening that would
help you fix the date?
A. I'd say that had been opened up about ten years. I
wouldn't-take an oath for that but that it was opened up ten
years by my idea.
Q. Your best recollection T
•
A. Is that it is about ten years old that road <;>pening up
there.
·
Q. Did you have at any time the occasion to drive over
Route 631 as it crosses over the Pohlig estate and thence on
eastward to the turn around table shortly after it was opened
upf

A. Well, the first time I started down there I
page 411 ~ got stuck and 1 didn't go.
Q. Was anyone with you at that time?
A. Albert Cooper was with me.
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Q. Is he the gentleman who testified here this morning?

A. Yes, he was the one; that's the :first time I entered that
road, after we had crossed that ravine.
Q. And to the best of your recollection that was aboutA. About ten years ago.
Q. About ten years ago 7
A. Yes. ·
Q. Now Mr. Shields, will you describe in your own words
the condition of this old woods road as you have stated from
·Goodwyns N eek Road as it leads on through to Waterview
or Route 631 Y Just tell the Court in your own words.
A. Well, I-the road in my view right now, the last time
I was over it was about 12 foot wide and that was after the
saw mill was put down there ~nd cut that timber off and I
drove an automobile through it.
Q. Now that was after the· saw millY
A. After the saw mill was down there and come out the
other way and then come out the other way.
Q. Was the saw mill in operation at that time Y
A. The saw mill was in operation at that time cutting
timber to the eastward of the road. The road, I judge was
about 12 foot wide.
page 412 ~ · Q. Do you know whether or not the saw mill
was using the old road at that timeY
A. The saw mill was using the road at that time.
Q. Now prior to the date when the saw mill came in on the
old Coleman property here, do you know the condition of that
road prior to the coming of the saw mill!
A. Well, I guess I've known it. I'd say in dry weather
you could go in and out there.
Q. Yes, sir.
A.· I know it was used in dry weather going in and out there
but in wet weather you couldn't get in and out. I never
knew it to be a public road nor a private road and nothing in
tb'.e world but a woods road. That was my idea it was all
that was ever intended for.
Q. Now, Mr. Shields, do you recall where the old saw mill
was located Y Strike that from the record. I didn't mean to
lead the witness but I see that that question would. Let me
ask you this. Do you know whether or not there was an old
ditch in or near the so called. 30 foot road Y
A. It runs all the way down, the ditch.
Q. Do you remember which side the old ditch was on Y
A. On the west side of the road. The road was to the east
of the ditch.
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Q. The road lay to the east of the ditch Y
.
A. Yes. Until it got down to and crossed over
page 413 ~ (indicating). It crossed over the ditch and went
down the opposite side of the ditch.
Q. Until it got-until it got ~ the point where the road
bends?
A. Yes. The road-part.
Q. That's right.
·
A. My view of the road is, beginning of the road was on
Captain Bob Crockett; Mills was the lane owner the beginning of the road and then it was on the John Shields property
and· then it switched over to the Waterview property. Where
it switched over to the W aterview property was where the
road extended down around the old plowed field. There was
a ditch jotted in there and then run down there and run
straight down until you got down to this piece of property
in this corner (indicating).
Q. I believe you own that piece of property?
A. I did and owned that piece of road and this road went
in there and went all the way around. There was a worm pine
rail fence all the way down that ditch bank cutting off the
woods land from the plowed land on the John Shields property. I picked peas in there many a time on the cleared land.
Q. And you state to the Court that· where the road entered
and went in it, went in over the land of Mr. Bob CrocketU
A. Yes.
.
Q. Let me ask you, would Mr. Bob Crockett and R. T.
Crockett be one and the same person, Mr. Shields f
page 414 ~ A. Yes.
Q. That would be the same person Y
A. Yes.
Mr. Watkins: Answer Mr. James.

-CROSS EXAMINATION.

By Mr. James:
Q. Now Mr. Shields, you said that that road which is marked
here as a 30 foot road was about 12 feet wide T
A. Yes.
Q. I might say to you I don't think .anyone contends that
a 30 foot road ever was built in there. The map shows a
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30 foot right of way but we want the actual road itself to be
about 12 feet wide.
A. I never measured it but that's my idea; the road was
about 12 foot wide and I didn't know that it was a 30 foot
road until the first time I heard was a 30 foot road mentioned
was here in Court.
Q. You know where the Corner Pine used to be at f
A. Yes, sir.
Q. I understand you can take that 30 foot road at the Corner Pine and go north towards the river until you get about
half way, somewhere approximately half way of the river!
A. That's right.
Q. Aud then you turn off to the right down another road Y
A. Yes.
page 415 ~ Q. And go to your house?
A. No, you wouldn't· go to my house. Y011;
would go down to my woods land.
Q. To your woods land. NQW, what kind of a road after
you went up this 30 foot road that you call a 12 foot road,
after you go up there and turn off to the right, what kind of
road was it down through ther,~Y
A. About the same road; about ten foot wide and used for
carts and wagons, buggies.
Q. Yes, sir.
A. And-carry logs.
Q. Now this 12 foot road there, been there ever since you
can remember, hasn't it f
A. Yes, sir.
Q. That was before the days of automobiles?
A. Yes, sir.
Q. And I believe you said that in dry weather it was all
right?
A. Yes, sir.
Q. In wet weather of course it was bad. You could still
go in, in wet weather, if you wanted to put up with it, couldn't
you?
A. I don't know. I never went over it in very wet weather.
Q. I see.
page 416 ~ A. I have been over it in an automobile once
·
or twice.
Q. Now, you said that you never knew it as a public road
and you never knew it as a private road!
·
A. No.
Q. Then would you tell me what kind ·of road it was 7
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A. Well, it was just like the balance of them down there,
woods road for hauling wood and straw andQ. It has to be either a public or private, one or the other,
doesn't itY
Mr. Ford: I object, if your Honor please. He is asking
for a conclusion and also a legal question. Legal conclusion .
at that.
Court: I would let him state if he knew but he doesn't
know. You don't knowMr. Ford: He said it was a woods road.
Q. All you know it was a road Y
A. All I know it was a road, that's all.
Q. Where did Mr. Joe Shields live!
A. Joe Shields lives at the present time about half way, a
little better than half way in between the John Shields property. He lives in the old orchard of the-of the old man
John Shields. We had three or four of the prettiest trees
you ever seen in your life and they washed down the hill 20
years ago. Joe Shields' home is right there and the road
from this road (indicating) led right straight in (indicating).
That was the outlet to old man John Shields'
page 417 ~ property wasQ. Now have you ever done any carpentry work
at Mr. Joe Shields'Y
A. Yes, sir.
Q. How did you go into his place Y
A. Went in this other way (indicating).

Mr. Watkins: What way was thaU
A. Went in through this road.
Mr. Watkins: Waterview R-oad Y
A. Yes, sir.
Q. You went in from the Waterview Road!
Mr. Watkins: Route 631.

Q. Where did you live before moving to Hornsbyville,
A. I lived down on Bull Creek right where the pier comes
ashore from where they're buildingQ. That's the American Oil PierY

,.
I
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A. Yes, sir, the American Oil Pier.

Q. How long has it been since you moved there Y
A. I moved out there the 2oth day of April, '37.

Q. When did you get rid of this woods land that you used
to go in the woods land that you used to go there!
A.. I don't know. I sold it to that fellow. He knows when
I got rid of it.
Q. You sold it then to the Pan American Refinery!
A. Yes, he knows better than I do.
page 418 ~ Q. How much have you been into those woods
lands in recent years!
A. Very little.
Q. When was the last time you went in there 7
A. Well, I wouldn't say when that was. The last time.
Until they comm<::nc,J bulldozing down there, I went down
there then.
·
Q. I mean prior to that time, prior to the time that you
sold the property; about that time.
A. I'd say three yea.rs.
Q. Three years before that Y
A. Yes.
Q. Well, you don't know who pnt that road down there, do
you?
A. No, I do not.
Q. .And you don't know of your own knowledge over whose
land it ran, do you f
A. Well, I've always been told that it was the John Shields
property.
Q. But you don't knowT
A. No, I don't know.
Q. You don't know which property it crune off off
A. John Shields died before I was born.
.
Q. Well, there on one side of the road is what you call
•
. John Shields property and on the other side is
page 419 ~ what was lm•>wn as the Waterview Farm?
.A... The Waterview Farm.
Q. Of your own knowledge you don't know which property
it came off of, do you f
·
A. Yes, the- ditch I've often been told the ditch was the
line between the two pieces of property and that's why I know

the

we-

Q. But you don't know of your own knowledge; just what
somebody told yout
.A.. Yes, that's all.
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Mr. Ford: That's not what he said. He said he's always
known it to be which is a far different thing that what somebody else told him. A witness has to testify as to general
knowledge.
Court: He has a right to cross examine him.
.
Mr. Ford: I don't want counsel to mi~quote the witness.

Q. How did you know it Y
A. How did I know it Y
Q.
A.
Q.
A.
Q.
..A.
•Q.
.A.

How did you know it.
How did I knowY
How did you know.
I just told you.
How.
My father told me.
What somebody else told you .
That's right.

page 420

~

Court : Who else could it be? John Shields
died before he was born.
Mr. James: That's what I said but Mr. Ford objected
to it.
Q. Was there any house on Captain Bob Crockett's property thereY
A. No, not on his wood land.
Q. Never a house on that piece of property that you know
ofY

A. No.
Q. So you don't know whether the road went across the end
of his property or whether it was on the other property.
A. I know it went across what I was taught as his property•
.' Q. Did you know where the boundary lines of his property
were?
-.
A. Pretty close to it, yes.
Q. How did you know?
A. Well, because I was working for him and when I cut
timber for him and he told me where his lines were so I
wouldn't cut on the other man.

•

•

•

•

•
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ROBERT MALVIN CROCKETT,
called· as a witness by the defendant, being· duly
sworn, testified as follows :
DIRECT EXAMINATION.

By Mr. Watkins:
Q. State your name please sir.
A. Robert Malvin Crockett.
Q. Your address, sir.
A. Horusbyville, York County.
Q. And your occupation f
A. How's that?
Q. And your occupation, sir.
.
A. Ordinance employee at the Naval Mine Depot, Yorktown,
Virginia.
Q. How long· have you lived in York County, Mr. Crockett Y
A. lVIy entire life which would be 56 years last Saturday,
April 7.
Q. Mr. Crockett, you have before you Defendant's Exhibit
Number one which is a perimeter map of the American Oil
Company's plant site. I ask you to examine this map and to
tell the Court if you are familiar with this area of land (in.
.
dicating).
A. Looks very familiar, Mr. Watkins.
Q. As a matter of fact, Mr. Crockett, you were. born on
that site, were you noU
A. Well, not exactly, no, sir. I was born in Seaford, what
is known as the home that Mr. Kemp Foster now
page 422 ~ owns but I moved on this particular farm that
was owned by Robert Thomas Crockett, my father,
at an age that I couldn't definitely tell you. It must have been
a year, eighteen months or it could have been two years old.
I just don't know exactly but from the time we did move
there, however, until I sold out to the American Oil Company, I remained on that farm.
Q. You continuously residedA. That's right.
Q. On the Robert. T. Crockett farm?
A. Yes, sir.
Q. Now, Mr. Crockett, are yoU: familiar with old Goodwyns
Neck Road, Route Number 630 shown· on this plat?
A. Yes, sir.
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Q. And- are you also familiar with the ·so called 30 foot
road shown in purple on this plat?
A. Not as a 30 f~ot road, Mr. Watkins. That road in question is the one that of course we always termed it going from
Corner Pine to Cedar Branch and the exact width of that road
why I wouldn't be able to tell you that. I do know over a
period of years that it has been even to where you couldn't
hardly drive through it and of course later, some bushes and
so forth had been cut out but what. the exact width of it I
never did know.
Q. Now, are you familiar with this triangle as shown on the
plat there, sir 7
·
page 423 ~ A. That's right here (indicating) at what you
call Corner Pine, isn't iU
Q. Yes, sir.
A. Yes, sir, I am.
Q. Now do you know whet~er or not there is a ditch on
either side of the road, either side of the 30 foot road?
A. Of the 30 foot road Y
Q. Yes, sir.
A. There was a ditch on the westward side of that road.
Q. Were you familiar with the boundary lines between your
father's land and old Waterview plantation which lay on
its westerly side Y
.
·
A. Only what my father told me. I never had the deed of
course to view; never had any occasion to but he always saidMr. James: vVe object to_ what he told him.
Q. What wa·s your understanding?

Mr. James: We object.
Court: Let him answer what was his understanding.
Mr. James: If that's based on what he told him, we think
that is just as objectionable.
Court : I '11 allow it.
A. That the line came to the ditch· on tlie westward side of
that road; that was the line.
page 424 ~ Q. In other words, old Waterview plantation
was your westerly boundary line f
·
A. That's right, the ditch bank on the westward side of
that road was our line.
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Q. Now, would you state to the Court in your own words,
Mr. Crockett, the condition of this so called 30 foot road during· the years of 1952 or '53 or thereabouts t
A. '52 and '53 Y
Q. Yes, sir. You were ·living-let me interrupt you please
sir. You were living at your home place at that time, were
you not?
A. Yes, sir.
Q. All right, sir.
.
A. I had very little occasion to travel that road during those
years but on one or two occasions I did go down through
there, come around through Waterview when you could get
through there but the road was very bad. I didn't take that
road over a tw~lve month period of the year. Over a wet
season you could not get in there and dry season you ,could
get in there. A couple of years there I ·attempted to enter it
and there was a hole in there and I couldn't get throug·h.
Q. Where was that hole!
A. Right up here where it intersected.
Q. The triangle Y
A. That's right.
page 425 ~ Q. That would be on the south terminus at
Goodwyns Neck Road at Route 630, the point
where you indicated Y
A. That's right, right where it intere~ects the road going
down to Dandy.
Q. When you stated that you hadn't been on that, you used
the language, "that road." You referred to the so called
30 foot road Y
A. 30 foot road, that's right.
Q. You did not mean that you hacln 't been on Route 6301
A. No, sir, I was referring to the 30 foot road in question.
Q. As a matter of fact, approximately how often did you
travel from your home in Goodwyns N eek over old Route 630?
A. Oh, that was almost well since '41 in particular I can.
say daily and of course very frequently all my life. It was
the only thorough-fare we had in and out of Dandy of course.
Q. And I believe the Naval Mine Depot is considerably to
the west of Goodwyns N eek and that was the only outlet, isn't
- that correct?
·
A. That's correct.

Mr. Watkins: Answer Mr. James.
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CROSS EXAMINATION.

By Mr. James:
· Q. I believe you say you are familiar with this road that
runs from the Goodwyn Neek Road over to the
page 426 ~ Waterview RoadY
·
A. That's right.
Q. Marked on here a_s a 30 foot road?
A. Yes, sir (indicating).
Q. And you have been through that road and come on
around and out the Waterview Road, is that right?
A. Yes, sir.
Q. And I imagine you have also been in the Waterview
Road and out that road (indicating) Y
A. Vice versa.
Q. Yes, sir, and in dry weather you didn't have any trouble
with itY
A. Wasn't very good. I have attempted, as I stated a
moment ago to go in there when I could not enter it.
Q. Did you ever do anything to repair the road and improve it?
A. Never had any occasion to.
Q. Do you know anybody that did Y
A. I don't know of anybody tl1at did, no, sir.
Q. And if you don't repair roads, they don't stay in very
good condition, do they!
A. I don't think so.
Q. It's just like a lot of other roads or lanes leading throng·h
the woods; about that same condition, isn't it Y
A. Well, about all I would term that would be a woods road,
yes, sir.
·
page 427 ~ Q. W~ll, how about some times-you lmow lots
of people some times live back a mile or so off the
highway and have a little lane leading down to their house,
winding around the-among the trees. You have seen those Y
A. I had one.
Q. You had oneT
A. I had one.
Q. Yon have seen plenty of them in York County¥.
A. Yes, sir.
Q. What do you call those f Woods roads or lanes or what
do you call it Y
A. I guess you would term it, if it's leading, in my case I
termed it as my private road.
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.

Q. Yes, sir, but it's the same type of road; some people
keep them in better repair than others, is that rig·ht?
A. Oh sure, that's true but naturally, for example, I had
to keep mine in much better traveling· condition than that
on,e. If not, I would have had to move out to the road some
way.
·
Q. Depends on who lives out at the end of the road. It depends on the condition it was.
A. How much money you have to spend and effort. It depends on the condition over the course.
Q. Because you haven't got the base for the road thero to
·
keep it as a good road, have you¥
A. No, sir, a long lane is naturally I think, most
page 428 ~ anybody will agree is pretty hard to maintain.
Q. The only way you could establish a road that
wouldn't be so hard to maintain would be to put som~ kind of
a base there, stone or something to give it a solid bottom,
isn't it¥
·
A. You'd have to put something there t.o hold it up, yes,
sir.
Q. Very few people do that in their private lane, isn't that
right?
A. I guess the majo1·ity of them, sir, don't have the money
to do it with.
Q. Now how long is this 1~oad that we refer to as th<1 HO
foot road and I'm not trying to make you think it'R a ao foot
road. You understand that?
A. Yes, sir.
.
Q. It's a rpad through· there but it's designated as that.
How long has that road been there that you know on
A. Back in my young;er days, it was-if you term it a road,
it wa·s there ever since I could remember but for example,
over a period of years why we had a piece of property there
that later became the property of Mr. l\Iills right in the corner that intersects the Dandv Road. I had to cut b11°shes and
small sapling pine out. there "to haul wood out of there ;myself
with a horse and tumble cart.
·
Q. The road has been there as long as you can
page 429 ~ remember f
A. That's right.
Q. How long do you judge you can remember?
A. I can pretty well rem.ember I would say from the time
·
I was at least seYen or eight years old.
Q. How old are you now?
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A. 56, April the 7ti1 of this yea~· sir.
.
Q. So far as you know, its been there about fifty years f
A. It has but not as it-30 foot road it wasn't, if you understood what I told you iu the beginning.
.
Q. And during that 50 years, some times it was in better
conditions than others and some times worse condition than
others!
A. Not a whole lot of change in it. It never was used, I
don't think, but very little. Naturally automobiles clidn 't
come around here until around about I'd say roughly about
'13 or '14, maybe '15 before any were around in York County
so it was exclusively used by horse and cart and wagons and
horseback, and so forth.
Q. Yes, that's right. Of course since that time, automobiles,
people that have wanted to use it have used it and in dry
weather they could use iU
A. I think automobiles have been usimr it off and on for
possibly the past oh, ten, 15, 20 years occasionally when they
could use it.
page 430 ~ Q. Now at one time wasn't that the only way
you could get to the lower end of that ,vatervicw
development?
A. No, sir.
Q. It wasn't?
_
A. There was always, as far as I have ever been able to remember, you could go around (indicating·) the river shore and
the place that I call Cedar Branch. Of course its changed
hands a number of times. I do know of one fellow that owned
it. I knew him personally and I had occasion to drop by to
see him a few times with Mr. Kidd. You went down the
Vi!aterview Road and went around the road that more or less
is there now and it wasn't the type road it is now. It wasn't
a hard surfaced road and it wasn't as wide and that came
right on over to Mr. Kidd's place, right at the ·back of what
I term an old barn there.
Q. vVasn 't there a marsh in there?
A. A marsh where this road came over to his house, yes.
Q. You talking about Mr. Pohligf
A. I didn't know Mr. Pohlig·. I'm talking about l\fr. Leon
Kidd.
Q. Did he have a bridge there!
A. Well-no, I don't think it was a bridg·e. It was dams
I believe with a cover beneath it. Of course prior to that, in
the early years that I remember of it, instead of ~oing to the
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back of the house you went in front but that road
later was abandoned.
Q. When was that road put there?
A. The one to the back of the house?
Q. The Waterview Road, when was that extended.
A. The back of the house to the end of this place?
Q. Yes.
·
A. I couldn't tell you the dates, sir. It must have been at
least twenty-five-around 20 years ago I imagine when Mr.
Kidd had it, I would say. I don't know. I had no occasion
to make any notes or dates.
Q. You don't mean the road across that marsh was built
20 years ago f
A. Not the one like that's there now, no; not a hard surface
road. They had a drive-way I '11 say approximately 15 or 20
years ago. Its been 20 years ago I think since l\Ir. Kidd owned
page 431

~

it.

.

Q. V{ ell now, that was a private road, isn't-that place,
wasn,'t it? .
A. I don't know, sir.
Q. The road didn't extend clown the river beyond that place,
did itf
A. Nobody ,lived below it at that time.

•
page 432

•
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JOHN F. SMITH,
called as a witness by the defendant, being duly
sworn, testified as follows:
DIRECT EXAl\HNATION.

By Mr. Watkins:
Q. State your name please, sir?
A. John Smith; John F. Smith, Dare.
Q. What is your occupation, Mr. Smith!
A. I'm a ship carpenter operating a marinery.
Q. Do you mind telling us your age?
A. 71.
Q. How long have you lived in York County 1
A. 71 years.
Q. Mr. Smith, did you ever serve on the Board of Supervisors of York County f
A. Yes, sir.
Q. For how long?
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A. 35 years.
Q. Were you also chairman at one time?
A. I was the last four years I served on the Board up to
'51.
Q. Mr. Smith, you have before you Defendant's Exhibit
Number 1 which is a map showing the plant site of the American Oil Company. Are you familiar with that location f
A. I'm rig·ht f ainiliar with the road, the public roads that
go into Dandy, what's known as Dandy.
Q. Are you familiar with Old Goodwyns N eek
page 433 r Road shown on this plat as Route 630?
A. Yes, sir.
·Q. Does that lead to Dandy?
A. Yes, sir, it did.
Q. Are you familiar with old Waterview R~ad ¥
A. Fairly familiar, yes, sir.
·
Q. Are you familiar with Waterview Road as it extends in
an easterly direction to the turn-table shown on this map?
A. Fairly so. I have known that road was put in the system after the state taken it over; not a part of the County
system .. I had jurisdiction on the first part of my part on
the road.
. Q. Are you familiar with the now celebrated 30 foot road
that leads from-shown here in purple?
A. No, sir, I don't know anything· about that road except
I knew about this road was here, come to a short corner. I
remember that road being there but never remember going
over it.
Q. Now, was-if you will observe this map at the point
there, thereon indicated by the numeral seven in a circle, you
will see the beginning· of a triangle.
A. That's right.
Q. Now were you a member of the Board of Supervisors of
York County when 630 was relocated at the point of this triangle?
A. Yes, sir.
page 434 r Q. Will you tell the Court to the best of your
·
knowledge approximately when that occurred?
A. I don't recall. That's been-I was speaking to someone
. about that this morning. I think it was about '36 or '37. I
don't know; somewhere along the time. I don't know exactly.
I know a delegation of us went to Mr. Shirley. Mr. Crockett
give his land in here so we could take that short curve out
of that road at that point.
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Q. You say Mr. Crockett gave the land over which the route
now runs!
A. That's right.
Q. What Mr. Crockett was thaU ·wm you identify him
for the Court 7
·
·
A. Mr. R. T. Crockett ( think was his initials. He's the
father of the young man that was ~n the stand this morning.
He owned that property at that time.
·
Q. Now, in the course of having the improvement made at
the triangle, did you have occasion to view this road and to
inspect ·it f
A. Well no, not specially except to as representing the
people. I done what I could to try to get the road improved
but at that time the state had taken over the road. It was in
the secondary system up until '32 until they were put in the
secondary roads. Of course, I bad charge of the roads in
·
Grafton system and any and after the state taken
page 435 ~ them up, we had nothing to do in any extent except to the extent we were representing the pgople
who we represented.
Q..A.t the time the change was made, did you observe any
indication whatsoever of a road leading off from this point
indicated on the map as "seven"?
A. No, no, I don't recall except I said I do recall that road
being there but I don't recall any chang·es being made or anything of that kind.
Q. What was its condition? .·what was the condition of the
so called 30 foot road f
A. I didn 't-didnlt-looked more like a woods road haul
lumber or carry lumber, something of that kind. It wasn't an
improved road what I could see of it, of the road, though I
never used it.
Q. Now Mr. Smith, do you remember--do you have any
recollection of taking in Route 631 as indicated on this plat
between points number three and eight? Do you rememberA. ·well, I do know right many of those roads were taken
in through petitions; people would petition. The petition
would be approved and the highway would take in the system
of the road. I wouldn't know without the records when and
what dates they were but I do know of several occasions.
Q. It was during the time you were on the Board i
A. Yes, sir, that's right.
Q. And when did you last serve on the board T
page 436 ~ When did your last term expire?
A. December, '51.
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Q. December, 1951?
A. The end of my term from December, 1916 to December
1951.
Q. So of necessity, ,vaterview Road extended east had to·
be taken in prior to December, 1951, is that correct?
A. Yes, that's correct.
Q. Now Mr. Smith, do you have any recollection as to
whether or not any citizen in Waterview subdivision or any
other citizen in the community of Dandy or Goodwyns N eek
ever made any appeal to the Board whatsoever for the maintenance of this so called 30 foot road t
A. No, sir.
Q. Do you recall whether it was ever worked at all by the
County of York or the Commonwealth of Virginia?
A. No, sir.
Q. At any time during your tenure of office over the period
of 35 years prior to 1951?
A. No, sir.
Q. What. distr~ct in York County did you represent?
A. How's thaU
Court: He already stated Grafton Magisterial District he
had charge of the roads in 1932. .
Q. In what district is the Americai1 Oil Compage 437 ~ pany plant located Y
A. G:rafton District.
Q. If any request to improve had been made, to whom
would if have been made!
A. How's that?
Q. If a request had been made to have worked this road,
who would have received this request f
A. I imagine it would come through a petitioner to the
Board of Supervisors had the request been made.
Q. By the people in that area?
A. By the people in that vicinity.
Mr. Watkins: Answer ]\fr. James.
CROSS EXAMINATION.
By Mr. James:
·
Q. When did you go on the Board of Supervisors Y
A. In December, 1916.
Q. And your 35 years would have been up then when f
A. In December, '51.
Q. 1951, is that righU Are you familiar with that road
that he's talking abouU
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A.
630.
Q.
A.
Q.

No, only familiar seeing where it in(ersects into Route

You don't know the road Y
I never traveled the road at all.
You never went through iU
A. I never went over it in my life-time. It was
page 438 ~ not a pa.rt of the County system and I had no
cause to go over it .

•

•

•

•

•

S. B. SCHAPIRO,
called as a. witness by the defendant, being duly sworn, testified as follows:
·
DIRECT EXAMINATION.
By Mr. Ford:
Q. Would you please state your full name for the record,
Mr. Schapiro?
·
A. S. B. Schapiro. S-C-H-A-P-I-R-0.
Q. What is your age, sirf
A. 53 years old.
Q. What position do you occupy with the American Oil
CompanyT
A. I'm manager of the Engineering, Construction and Maintenance of our manufacturing department.
Q. How long have you been employed by the American Oil
Company or its predecessor?
page 439 ~ A. In excess of 30 years. Thirty years plus.
Q. You were formerly employed with the Pan·
American Oil Company, were you Y
A. With the Pan-American Refining Corporation.
Q. In what capacityY
A. General Superintendent of the Texas City Refinery.
Q. Were you, in the course of your duties connected with
the establishment of the plant at Goodwyns Neck in York
CountyY
A. Yes, sir.
Q. From its inception?
A. Yes, sir.
Q. In the course of your duties, were you or not requ{red
to go on the land or the contemplated purchase of land to
·
determine the fitness for a refinery!
A. Yes, sir.
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Q.
A.
Q.
A.

On many occasions f
You mean p·rior toNo, did you visit the plant site on, many occasions 1
Oh yes, yes, sir.
Q. Commencing about when?
A. The first time that I was on the what is now the plant
site was in the early part of July, 1953.
Q. Now prior to that time, had your company been interested in the plant site or another company?
page 440 ~ A. Prior to that time, another company was
interested in that site.
Q. That ·was Esso Standard, is that right?
A. That's correct.
Q. They did not close, so to speak, for this property as a
plant site?
A. They relinquished it as a plant site.
Q. And generally speaking, you took it up?
A. That's correct.
· Q. They had had options on numerous tracts of land in
this general area,. had they?
A. That's correct.
Q. Did you or not exercise or take over the options that
Esso hadT
A. Yes, sir, we took over all the options that they had.
Q. And then did you obtain other options that they had not
themselves detained-obtained rather!
A: That's correct.
Q. Generally, where was the property that your company
obtained or at least obtained options first that Esso had not
obtained-?
A. Most of the property we obtained options on we,re along·
the fringes of the site of the parcels that Esso had. under
option in order to block out a mtJ.ch larger and
page 441 ~ more regular shaped parcel of ground.
Q. Then you rounded it out and did extend the
general area to make a larger plant?·
A. That's correct.
Q. Than apparently they_ had contemplated. Well now,
in the. course of establishing a pla~t such as this, did you or
not personally and with other people connected with your
company have contacts with the governing authorities of York
County!
A. That's correct.
Q. And any governing authorities or agencies of the State
of Virginia Y
·
-
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A. That is correct.
Q. Who, for instance, with the State of Virginia?
A. The State of Virginia we talked with ·members of the
Hig·hway Department, Mr. Huddle, Mr. Crute and the head
of the department up there. I just can't think of his name
right at the moment.· He's c'alled the assistant chief engineer
of the State Highway Department.
.
Q. Well, principally with representatives of the Highway
Department!
A. Yes, sir.
Q. And of ~ourse with the Board of Supervisors of York
County!
A. Yes, sir.
Q. What was the immediate problem with the
page 442 ~ assemblying with the immediate property in order to determine whether the site could be used?
.
A. One of the principle problems was the abandonment of
Route 630 in order that we could have a-an integral plant
site for a refinery.
Q. And I take it that the discussions were had with York
County officials and also with the Hig·hway Department?
A. Tlra t is correct.
Q. As to thatY
A. That is correct.
Q. How about other roads in the area 1
A. The understanding that we had was that all roadMr. James: Just a minute. Now we aon't know just where
this witness has gone. He asked about other roads in the area.
I don't know what roads he's talking about. He was going
to testify about his understanding· with somebody, we object.
Q. Did you yourself participate in the conferences?
A. I participated in the conferences.
Q. Yes. Then what was the purpose of the-general purpose of the conferences with reference to roads in the area Y
A. When we took ov~r the options from the Esso Standard
Oil Company, we were told that one of tl1e understandings that
Esso Standard had with the County supervisors and with the
Highway Department was thatMr. James. Can't he tell what thev did withpage 443 ~ out going with the understanding somebody had
with somebody.
Court: The way he's told it, I coulcln 't. allow it.
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Mr. Ford: He '11 follow it up, if your Honor please.
Mr. James: ;I don't want him to tell the understanding
Esso had with somebody. Esso hasn't anything· to do with
it.
Court: I sustain your object~on.

. Q.· Regardless of what Esso had, did you take up where
Esso left off Y
A. Our discussion wit4 the County Supervi~ors and with
the State was to confirm they would build a road-a bridge
across Back Creek in order to permit the abandonment of
630 on what was to be the plant site.
Q. Was that the first general understanding between you Y
A. That was the general understanding and that was before
we-had consummated our deal with Esso Standard to take
over the options which they then had.
·
Q. Yes. Now was that done T Was that carried out, the
building of the bridge over Back Creek Y
·
A. J\fo, sir.
.
Q. Then the plan was changed laterf
A. The plan was changed.
Q. To what extent?
"
A. In December of 1953 we had discussions with the Highway people in Richmond and suggested to them
page 444 ~ that it would probably be more advantageous to
everybody concerned that if in~tead of building
a bridge across Back Creek there woul~ be a bridge-a road
built paralleling Back Creek and that the company would
grant to the highway department a right of way for such
road.
Q. Well, was that done! .
A. Yes, sir.
Q. And the bridge over Back Creek was not built T
A. That's correct.
Q. But the road was constructed as you stated 7
A. It's being constructed.
Q. Generally paralleling Back Greek, is that correct T
A. That's correct.
Q. Now what "\_Vas the agreement as to the abandon_ing of
Route 6307 Was that part of the agreement?
.
·
A. That was part of the agreement:
Q. Was Route 630 abandoned?
A. Yes, sir.
Q. Was it relocated Y
A. Yes, sir.
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Q. Can you say how far to the south it was relocated from
its original location 1
.
A. Off-hand I'd say about 2,000 feet.
Q. Well, it can be established:
A. That's right.
Q. By the map, can it noU
A. That's correct.
page 445 ~ Q. Well, let me ask you tthis. Physically on
the ground, is Route 630 where it was previously
located there now at all 7
A. No, its obliterated now.
Q. Well now when did you first come on the ground to
physically inspect the plant site Y
A. In the early part of July of 1953.
Q. July, '53.
A. That's correct, sir.
Q. Will you state to what extent you went over the terrain
to see the topograpliy or whatever purpose you went 7
A. We came to the city by car and traversed Route 630.
Also various routes through the forest at fields leading down
to the roads off of 630 and also to the road and W aterview
Road and to the eastern end of the terminus of the road.
Q. Of WaterviewY
A. Of Waterview and then came back and wanted to traverse a path through the woods which leads to 630 and the
people that were driving our party told us that the road was
impassable.
Mr. James: Now-we object, if your Honor please.

Q. What did you determine yourself 7
A. Well, with that information, we got out of the car and
walked the road because I wanted to see several
page 446 ~ things there. One is there was a logging operation taking place. ~J\.lso Esso Standard had performed several boring tests along the edge of this path through
the woods there and I wanted to see what the level was, the
ground water level and mak~ some other observations which
would help us in evaluating whether the site was suitable for
a refinery and the road was in very bad condition. At its
s-outhern end where it joined 630 there was a very large rut
there with water in it and it was very difficult even to get
around the edge of it, let alone drive through it and I was
very glad that those that told me we couldn't drive over it,
prevailed on me not to insist on it.
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Q. Vl ell, as you walked along from the northern end to the
southern end to the point you are now describing, I wish you
would describe the condition of the road as you came along
with reference to the undergrowth and anything else you
noticed T
A. Well, it was not a passable road from the standpoint of
vehicles. The only real recollection that I have of it is that
it was just a path through the woods and that particularly
this large water filled hole, at the southern terminus.
Q. What appearance did it give to you as to the usability of
theroadl
·
A. Being an abandoned road.
Q. Did you go from one end of it to the other Y
A. I walked the entire leng'th of it. Not only on that occasion but on several subsequent occasions.
:page 447 ~. Q. I was going to ask you if you know, when did
you next go over the road T
A. It was later in the month of July and I think again I'm
not too positive exactly when it was but it must have been the
early part of August because we had to make up our mind
whether we were going to take over Esso 's options on this
and we didn't have too much time in which toQ. From the first time you saw it in July until the time
you did take over, was there any material difference or any
difference in the physical aspects to you as if it had been
repaired or used or any material difference at all Y
A. As far as I could tell, there was no difference of the
condition of the road. If anything, it may have been a little
worse for wear because there was a logging operation talrlng
place to the-to the east of that road.
Q. ·with reference to W aterview Road, how far south was
it, the logging operation Y
.A. ItQ. Where was the saw mill. That's what I mean f
A. The saw mill was probably about and I'm guessing now,
a litttle bit, probably about 1,000 feet from Waterview Road.
Q. How did they come out Y
A. I never saw them come in or go out of it. I imagine they
went out through Waterpage 448

~

Court: Don't imagine. If. you don't know, say
you don't know.

. ~· A. I don't know.

American Oil Company, v. John Randolph Leaman, Jr.

275

8. B. Schapiro.
Q. So the appearance of the road never changed from the
time you saw it until the _timeA. That's correct.
Q. When did you begin to exercise the options Y Were they
all exercised at once or was it a progressive thingY
A. No, that was done progressively.
Q. Do you know when you first took up any-the first op·
tion Y
A. I think-well, I know the first option was taken about
September 18 or 19, 1953.
Q. In September, 1953?
A. Yes.
Q. And after that, how were the options acquired T Do
you have any knowledge I mean? Was it all done at once. or
was it at separate times, separate options T
A. They were taken up separately.
Q. Do you know when all the property was acquired; can
you tell us the last option with any degree of accuracy!
A. No, sir.
Q. Was it that year or was it the following year¥
A. The following year but I don't know the exact date.
Q. Now Mr. Schapiro, did . anybody to your
page 449 r knowledge ever assert any right in this road that
would prompt you to-to conclude that it was not
what you thought it was, a path through the woods or a woods
roadY
Mr. James: We ·object, if your Honor please.
Mr. Ford: I have a right to show the knowledge that this
man or that the company had or that he didn't have as to the
character, the physical character of the road.
Mr. James: Now he can talk only for himself. I understand he came down here twice. I don't kriow there's any
burden upon anybody to go to New York.
Mr. Ford: I asked him if he knew.
Mr. James.: It isnft a question of what he knows.
Mr. Ford:_ I have a right to ask this witness whether anybody ever made any complaint to him or made any claim.
Court: I don't think he's qualified to even answer it. I
sustain you on that.

Q. Well, do you know whether anybody made any claim to
the company so far as you knowT

276

Supreme Court of Appeals of Virginia

8. B. Schapiro.
Mr. James: I object, if your Honor please.
Court: That's the same thing. .
Mr. Ford: Would you be in a position to know if anybody
had madeMr. James: We·object.
.
Mr. Ford: Just a minute. Let me ask the question.
Mr. James: Please don't answer it until the
page 450 ~ Court tells you.
Mr. Ford: Well, the Court will tell him.
Mr. James: Yes.
Q. Would you be in any position to know if anybody had
asserted a claim as engineer of this company¥
Mr. Jam~s: Object.
Mr. Ford: What's the objection to that, whether he would
be in a position to know or whether he wouldn't. He can
say yes or no.
.
Mr. James: I'll give you the reason for the objection.
Court : Go ahead.
Mr. James: Suppose Mr. Hopkins was on the job. Suppose anyone else was on the jop. Suppose that counsel was
on the job and the surveyor was on the job. If objection was
made to those people, it isn't necessary that those people
transmit them to this particular gentleman. All he knows is
what he personally is concerned.
Mr. Ford: That's all.I'm asking him.
Court: That's all he said, if he knows.
Mr. James: He can ask if any objection was made to him.
Court: That's what he said.
Mr. James: No, sir, he said to anybody else of the company.
Court: As far as he knew.
page 451 ~ Mr. Ford: I asked him if he would be in a
position.
Court : I '11 let you, as far as this man knows, I'll let vou
ask the question.
·
...
Q. Would you be in a position to know if any objection
had been made contesting the right to occupy the road 7
A. Yes, sir.
·

Mr. James: I object.
Court: To you, if you know.
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A. Yes, sir. If any objection would have been made to
anybody in the company, it would have come to my attention.
Mr. James: \Ve object to thnt. The answer is ttbsolutely
absurd.
Mr. Ford: I think it is absurd for you to make any contention to the contrary.
Court: I think it's limited to him and what he knows
himself.

Q. You were chief engineer of the Company Y
A. I'm manager of engineering.
Q. You were acting- as engineer of the integration of this
0
plant? ·
A. Yes, sir.
·
Court: It is limited to him.
Mr. James: That isn't the question and that isn't his
answer.
Court: I'll accept it as to his knowledge alone.
~

Q. Did anybody as far as you know or ever
come to your attention in your official position
ever assert any claim to the use of this road?
pag-e 452

Mr. James: We still object.
Mr. Ford: Go ahead.

A. No.
Court : As far as you know.
A. As far as I know of my own personal knowledge, no one
objected.
Court: Limited to you.

Q. Now-do you know whether there were hearings had by
the Board of Supervisors on the abandonment of Route 630?
A. No, sir.
Q. You don't know that of your own lmowledge Y
A. No, sir.
Q. Do you know whether there was publicity in the newspapers of Newport News given as to the abandonment of 630?
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A. Yes, sir.
Q. You have seen those?
A. Yes, sir.
Mr. James: You mean official notice, Mr. Ford, or pub~~

.

Mr. Ford: I said publicity, news items.
Mr. James : You are not referring to the official notice.
Mr. Ford: News items.
page 453 ~ Mr. James: We move that be stricken, if your
Honor please; because someone writes an item in
the paper, what has that got to do with iU
Court: I saw it in it myself unofficially. I saw it they contempiated but it wasn't legal notice.
·
Mr. James : He says he's not ref erring to legal notice.
Mr. Ford: I'm going to refer to them as it comes to me,
if vour Honor pleases. If counsel will just be patient and
le(me do it but I'm not going to take up every suggestion he
makes because he wants it that way and he knows it.
Court: Make your objection to each question as you proceed.
Mr. James: I'm going to object to each question. I'm not
going· to be patient.
Q. You say you do not know of any official notices for public meetings yourself that were given by the Board ·of Supervisors or anybody else T
A. The only thing I know official is a resolution which was
prepared by the County Supervisors dated August 20, 1953
in which it went on record as agreeing to the abandonment of
Road 630 and the building of the bridge across Back Creek
and agreeing to paying one third of the cost of the bridge
across Back Creek and for auxiliary roads in connection
therewith, not to exceed $150,000.00 provided that the American-that the-I think the resolution refers to the
page 454 ~ Pan American Petroleum Transport Company
which was the parent company of the Pan American Re.finining Company which at that time was the company
in whose name the land was being purchased provided the
Pan American Petroleum Transport Company would certify
to or give other evidence to the County Commissioners that
it intended to proceed with the building of a refinery on Goodwyn Neck.
Q. Was that assurance given, do you know?
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A. That assurance was given in a letter dated October 2,
1953 and signed by our Vice President.

Q. And who is heY
A. Mr. L. W. Moore. As a matter of fact, Mr. Moore at
that time I believe was President of the Pan American Refinery Company.
Q. And now Vice President?
A. He's now Executive Vice Presid~.mt of the American
Oil Company.
Court: Don't we have a copy of that resolution here Y
Mr. Ford: That's going· to be introduced.
Court: That's right and I have a citation on it.
Mr. Ford: That's right, we 're g·oing· to introduce it.
Court : All right, go ahead.
Mr. Ford: Does your Honor have in front of you or do~s
the stenographer have the agreement that was introduced Y
page 455

~

Q. I hand you Defendant's Exhibit "F" and
ask you to look at that, Mr. Schapiro and state·
whether or not you are familiar with that (indi-

cating)?
A. Yes, sir.
Q. ·what is iff
A. It's an agreement that was made between three parties,
the-the-·
Q. Let me interrupt you. Were you in on the conference of
which this would be a culmination by way of contractY
A. Yes, sir.
Q. Yourself Y
A. Yes, sir.
Q. All right.
A. This is an agreement between the Highway Department,
that the Commonwealth of Virginia is represented by the
Highway Department, the County Commissioners and the
American Oil C~mpany.
Q. Then is that the agreement that resulted from the conferences between the York County Board of Supervisors,
the State Highway Department and the Oil Company?
A. That's correct, sir.
. Q. And that is the agreement by which the routes-particularly 630 was abandoned Y
A. That's correct, sir.
Q. Mr. Schapiro, when you-strike that. "\Vhatwas one of
the first operations that was required after the purchase o~
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the-of the area for the plant site in connection
with the building of the pied Was that dredging? That's what I am getting at.
A. Yes, part of the program for building a refinery is to
fill the low areas with dredged material from the river.
Q. Now was this so called 30 foot road included in the
dredging, included in the dredging!
page 456

~

Mr. James: Well now-go ahead.
A. v\T ell, the area to be filled was-the road was included in
the area to be filled.
Q. At that time had anybody made any representations to
you as to your right to fill the road?
Mr. James: The same objection.
Court : Well, he said as to him; to him alone.
A. No, no one made any objection to me.
Q. Nobody did?
A. No, sir.
Q. And it was treated like the other surrounding property
in the filling-in the use of the fill from the dredging?
A. That's correct, sir.
Q. Is that righU
A. That's right, sir.
Q. Now state whether or not that is true with reference
to the later construction in the a.rea of this 30 foot road? Did
you use the 30 foot road in connection with your
page 457 ~ construction at a later date and if so in what regard?
A. Well, we used the entire plant site in the development of
our refinery lay-out and the facilities that are a part of that
refinery.
0. Why did you use the area embraced within this so called
30 foot road? .
A. For the reason that we never believed that it was anything other thanMr. James: vVe object, if your Honor please. It isn't
a ouestion of what this man believed.
Court : That's true. Legally it isn't a question of what
]1e believed.
Mr. Ford: It's a question of bona tides.
e have a perfect
right to show why he did certain acts.

,v
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Court: He said he used it .
. Mr. James: We object.
Mr. Ford: Go ahead.
Mr. James: He sustained it.
Mr. Ford: He hasn't.
Mr. James: vVe object, if your Honor please. It isn't
a que.stion of what this man believes, believed himself because
he bad counsel who bad searched the records; he had purchased the property; he had surveys showing the 30 foot.
road andCourt: I will let him testify just to show the good faith
and that's all. As far as the legal conclusion,
page 458 ~ it doesn't matter anytbingMr. James: It would be a self serving declaration to say what I did I did in good faith.

Q. Go ahead, Mr. Schapiro, just before you were interrupted..
A. Based on our observations of the property and the discussions with the highway people, we were-we came to the
conclusion that there was no reason to consider this particular strip of land any different than any of the property contained within the perimeter of the refinery's property.
Q. Had you purchased on both sides at that time of this so
called road Y
·
A. Yes, sir.
Q. Had you changed your opinion to this date concerning
that?
A. No, sir.
Q. To what extent has the plant progressed in its construction?
A. Well, the plant at the present time is approximately
40% complete. A large number of the storage tanks are in
place, the ma.in processMr. James: vVe object to this, if your Honor please. It
has nothing to do with it.
Mr. Ford: We think it has a great deal to do with it.
Court: He said it is 40%. It is not necessary
page 459 ~ to go into detail.
Mr. James: We move that be stricken.
Court : Some fill has been made.
Mr. Ford: I'm talking about the plant itself.
Court: He said 40%.
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Q. To what extent is this plant on this 30 foot_ road T
l\Ir. James: We object to this. The reason for it is this.
I would like to get it into the record. The whole purpose is
we have acted in good faith and even though this man may
have an interest in this road, we· have gone ahead and constructed over the top of this road. That would cost us a great
amount of money. That would interfere with-our operations
and it's of so little benefit to him and so great benefit to us,
the equity is on our sic;le.
Court: Of courseMr. James : They want to take advantage of their own
wrong-doing. It has nothing to do, no matter what he put on
it. I just had the same thing in. Court the day before yesterday when a man built a garage on top of the lines of the
Hampton Roads Sanitation Commission and he did it in good
faith but he's got to take them down and so it doesn't make
any difference. ·
Court: That doesn't effect the conclusion of the case at all.
I'll let you testify what you built on the road. Go ahead.
Mr. James : We except, if your Honor please.
page 460 } Has nothing to do with it.
Court: .All right, sir.
.A. .At the present time there are some tanks being erected
on the road and the road will traverse an area immediately
west of what we call our coking unit where the coke will be
dumped for delivery to the Vepco power station.
Q. How about the refinery itself. Is that in the area of
· the roadway Y
.A. Well, that-the only physical parts of the refinery that
are on the road are what I mentioned but the road has-a
definite bearing with respect to the entire refinery layout.
The development.
Court: This is included within the area of the refinerv. I
think he already said that py other testimony. It is within
that perimeter.
Q. Now-if this roadway is not permitted to be used, what
would result T
Mr. James: Object.
Q. In the construction of the refinery.
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Mr. Ford: Just a minute. Let me ask the question. That's
getting a little irksome.
Court : Don't answer it yet.
Mr. Ford: I think you are old enough to know that I have
a right to ask the question. I insist you please
page 461 ~ letMr. James: You are smart and this witness is
smart and if you will refrain from answering the question
until I get my objection inMr. Ford: I '11 ask the question and then you may object.

Q. What result would obtain in the re-arranging or the
ultimate construction of the refinery. Just describe in what
would be entailed in order to continu~ the refinery, if it was
continued.
Court : Don't answer untilMr. James: We object, if your Honor please.
Court : All right.
Mr. James: On the grounds that it doesn't make any difference about that. If they have gone ahead and made a construction where they had no right to do it, they are the ones
that did it. It has nothing to do with it so what will entail
has no businessMr. Ford: vVho has said they didn't have a right to do
it. That's a matterMr. James: I said if they did it.
·
Mr. Ford: Yon haven't made any objection.
Court: The Court will sustain him at this time.
Mr. Ford: Sustain ,, haU
Court: Sustain Mr. James' objection to the question and
do not answer it. What expense or what other
page 462 ~ entails to it, if he has a· right, makes no difference.
Mr. Ford: I have a rig·ht to show if they· had a right, we
have a right to show the effect.
Court: You show me some authority, if you can and I'll
allow it. If you can't I won't allow it.
Mr. Ford : I '11 come back to it.
Court : All right.
1

I

Q. ·what would it cost to remove the facilities that are on

the road now, if they were compelled to be removed; rougµly
I mean.

•
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Court : Isn't that the same?
Mr. Ford: The value.
Court: Wouldn't that be the same thing exactly?
Mr. James: We object to the question.
Court: In the same category.
Mr. Ford: We want the answer for the record.
Mr. James : It is understood it is just for the record?
Court: Yes.

Q. Explain in detail exactly what would be necessary in
order to revamp the plans, the time involved, the expense it
would ensue and the effect on the plant and.its operation and
the delay, if any; this is for the record. This is what his
answer would be.
A. That's a pretty largeMr. James: We still don't think it has a right to
page. 463 r go in the record; if it isn't admissible, it isn't
admissible.
l\fr. Ford: We have a right to show what .the answer
would be for the purposes of appeal.
Court: I'll let them put it in the record for that purpose.
As far as this Court, it has no significance whatever.
Mr. Ford: All right, sir, for the record you just explain
in detail.

t

A. In developing a refinery site, it is necessary to consider
the refinery as a unit.
Mr. James: We except of course.
A. And of course the first problem that we were confronted
with and the first problem which we resolved was the vacating
of the road on the property in order that. we could have an
integral plant site and be able to develop the plant site for
a modern refinery. Now if we had to reverse our field at
this particular time, the first thing we'd have to do is redesign the complete refinery because you can't locate facilities and equipment indiscriminately on a piece of geography.
It lrns to be laid out with some semblance of order with each
piece of equipment in relation to some other piece. of equipment. The first thing we would have to do is abandon everything we have on the site as far as the engineering and development is concerned and redesign the entire plant. It
wouldn't be a practical thing to have a road traversing a
plant, particularly as it is laid out at the present time, by
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simply shifting of equipment because it. would
constitute a hazard to the plant and to the public
using the road.
Q. In your estimate, how long would that take, your best
judgment?
A. It would take, the simplest approach to this thing and
to maintain all the inherent hazards and disadvantages and
disability would take at least three to four months.
Q. All right, then what else would it entail?
A. Well, of course it would entail all the disadvantages
and disabilities of having a plant which would not be a modern plant and an integrated plant with the access to from
one part to the other without having to cross public roads
or roads of some nature or another. It would present safety
hazards because people would be traversing areas and where
operations are going on and being unfamiliar with the operations and the precautions that are necessary, they might cause
harm to themselves and to others.
Q. How about the use of materials already purchased Y
-would that.A.. There would have to be a large amount of material
abandoned; considerable amount of material. abandoned.
Q. How about the delay in the final construction of the
plant?
A. That would be a minimum of three to four months and
possibly longer.
Q. Do you have commitments for the use of any
page 465 ~ of your products f
A. Yes, sir.
Q. With any other companies f
A. Yes, sir, we have the commitment for the output of the
coke unit to the Virg·inia Electric and Power Company for
whom we are actually building part of this plant.
Q. What would happen to the proximity of the plant as to
the Virginia Electric and Power Company?
A. It would-well, of course that would depend on what the
final plan would eventuate but the chances are that it would
create a situation that would make it extremelv difficult to.deliver the coke to the Vepco power plant because their plant,
their lay-out and design was integrated with the refinery
plant and lay-out.
·
Q. In other words, the proximity was a mutual advantag·c
both to the Vepco and your company f
A. Yes, sir.
. Q. And that ·could be interrupted?

page 464

~
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A. That could.
Q. Can yqu estimate in dollars and cents your best estimate
what would be entailed by au abandonment of this-of the
design and the removal of the facilities in the roadway-in
this area of the roadway 1
0

page 466

~

:M:r. James: I object to that.
Court: Of course it's all an objection and he's
putting_it in the record. That's the understand-

ing.
Mr. James: vVe think it bas no business in the record.~
.A. The simple, what I call the simple modification because
the real handling of this problem cannot be reduced to a simple procedure but just looking at it superficially and again
recognizing· all the inherent disadvan·tages, disabilities and so
forth, it would be anywhere from a half to three quarters of a
million dollars.
Court: Now that was just for the purpose of the record.
Is that all you want in there t
Mr. Ford: That's all that I want, that's right.
Q. Let me pursue this, if you will. What would be the loss
in production by a delay of whatever you say-was it four to
six months or did you say?
A. I said three to four months.
Q. Three to four months. ,vhat would be the loss in production 1
A. Well, I don~t think I'm qualified to state specifically the
number of dollars per day that this would entail as a loss but
recognizing that this is a multi-million dollar plant and that
every day's operation is a very important matter, it's easy to
realize or conceive that it runs into many, many thousands
of dollars.
Q. All right, sir, then that completes thatpage 467 ~ part of the examination.
Court: All right, sir.
Mr. Ford: If your Honor pleases.

Q. You stated that tl1is plant-this is on the record, this
plant is approximately 40'% completed, is that right?
A. That's correct, sir.
·
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Q. Can you state the cost that that comprises up to date?
A. Up to the present time?
·
Mr. James: Same objection to all this.
Court: Make it to the Court.
Mr. James: vVe object to this.
e object to the cost.
Court: All rig·ht, I '11 have to sustain the same way as I
did before.
~Ir. Ford: Your Honor has permitted him to say 407·~ completed. ·why isn't it the same thing to say in dollars and cents
how much it is completed? Is there any objection to showing
the size of this plant f
Court: Yes, sir, it is. The Court holds you can't ask it so
that's it.
Mr. lford: \Ve except.
Court: All right, sir. Let's move along.
Mr. Ford: vVitness with vou.
Court: Proceed, Mr. James.

,v

CROSS EXAl\IINATIOX.
By l\Ir. James:
Q. Not for repetition but I didn't quite get it before, Mr.
Schapiro, what did you say your position with the company
is?
A. I'm manager of engineer construction and maintenaitce
for our manufacturing department.
Q. Now you don't mean to tell me when you came clown
here in July, 1953 you came down to determine whether certain roads through the woods had been abandoned or whether
you had to do anything about it, did you f
A. ·when I came clown here in 1953 it· was to make an appraisal of the entire site to see what was on the site, the
character of the soil and to talk to various governmental
people to find out whether the commihnents that had been
made tentatively to the Essa Standard Oil Company would be
carried forward to-to what was then the Pan American Refining Corporation.
Q. One of the things you did while you were here was to
walk over the area f
A. Rode and walked over larg·e parts of the area.
Q. And you went through this so called 30 foot road?
A. That's correct.
Q. At that time you concluded that it was abandoned?
A. I concluded it was not only abandoned from its condi-
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tion but also that it had no part in the road system because
it would be of no value when 630 w·as abandoned.
page 469 ~ Q. And that was based upon your observations
without consultation with your engineer or your
counsel?
A. I'm the engineer, sir.
Q. I mean-I mean your surveyor.
A. Surveyor?
Q. Yes.
A. I was relying on our law department for the information to support that position.
·
Q. Relying on who?
A. On our law department.
Q. On your law department?
A. That's right.
Q. Now you walked through the road, didn't you?
A. Yes, sir.
Q. Other people could go through there if you could, dicln 't
they?
A.
alk through it?
Q. Yes, sir.
A. Yes, sir.
Q. Any way they want to go through there.
A. No, sir.
Q. ,vhv coulcln 't they?
:A. You'll have to ask that question. What do you mean
''any other way''?
Q. Well, drive through it.
page 470 ~ A. No, sir. No person of sound mind would do
it.
Q. Did they use it for logging operations Y
A. Yes, sir.
Q. Well, they did go through there then Y
A. Not go through, not to my knowledge they didn't go
thromrh.
Q. What's that?
A. To my knowled~e they didn't go through. It was accessible from Waterview Road on the north.
Q. How many tipies had you been in that road?
A. How many times?
Q. Yes.
A. Over what period of timeY
Q. Oh, up until the time you said you obliterated it.
A. Beg your pardon Y
Q. Up until the time it was obliterated.

"r
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A. On the road proper, probably three or four times.
Q. And you considered it impassible?
A. I did, sir.
Q. That's in reference to a man who lives in New York
City and thinking about streets or some fellow who's accustomed to that Kind of thing?
A. No, I've been an engfoeer for thirty some years. I built
three refineries in my experience and I sta rtecl in
page 471 ~ each case from a piece of ground which is-which
was comparable to the site at Yorktown and I have
traveled through brush and I've traveled where there were
rattlesnakes and I think I'm familiar with areas other than
New York City and for the record I have only lived in New
York City three years.
Q. And you also know that you couldn't walk through there
and look at it and tell the legal status of the road, don't you t
A. That's correct.
Q. And you never heard of any objections to your destroying the road or assuming possession of it or anyone claiming
any use of it7
·
A. Not until April, 1955 I believe or somewhere in there.
.Q. I believe you have charge of the construction?
A. Yes, sir.
Q. Did you make a commitment to leave a border of trees
down W aterview Road¥
A. We indicated to the public that we would try to leave
a fring·e of trees around the property and we have trled to live
up to that in so far as practical and furthermore we plan to
plant trees when the-as part of the over-all development of
the refinery.
Q. Well, you made a very definite commitment you were
going to do it.
page 472

~

Mr. Ford: That's not proper evidence in this
case. I don't know what the purpose of it is but ·
certainly that has nothing to do with this case. Vl e object.
Court: He testified he didn't do it so I don't seeMr. Ford: I object to him further pursuing it. I didn't
object then. I didn't know what the purpose of it was.
Q.
A.
Q.
A.

You know the President of the Company, Mr. Moore?
Yes, sir.
He made a definite commitment to that effect.
He did.
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Mr. Ford: I object, if your Honor pleases.
Court: Let him state his objection.
M:r. Ford: The objection is it's immaterial and irrelevant
in a suit of this kind.
Court: I think that's true; what he did somewhere else
other tban the road, I'll have to hold the same as I did for
you, Mr. James.

Q. ,vhen did you begin obliterating that road?
A.. It was the latter part of 1954.

Q. How many tanks do you have built on in
A. Ou the road 1
Q. Yes.
A. I think one tank actually sits on this road but there
are three other tanks that are effected by the road.
Q. In what respect Y
page 473 ~ .A. In order to maintain a sufficient volume ofenbank-excuse me, to maintain a fire wall area
of sufficient volume for fire protection.
Q. On which side of the road do they sit?
A. They sit on either side of the road. The road-travelsruns in an angle across there.
Court : Now aren't you questioning him a bout the very
thing you made your objection?
Mr:Forcl: Yes, sir, I~m going to pursue it as soon as I g·et
a chance to.
Mr. James: You let that in.
Court : Yes, you should cross examine him off the record,
you understand, Mr. Ford. Th~ Court will not considerMr. James:. I would like the cross examination to be off
the record.
Court: You would like that to be off the record.
Mr. Ford: That is not off the record. He askPd the question and he opened it up.
Mr. James: We'll put it off the record.
Mr. Ford: It's not off the record.
Court: You examined himMr. Ford: He asked the question.
Court: Yes, sir.
Mr. Ford: .And it's on the record.
Court: I'm going to treat that as off the record.
page 474 ~ Mr. Ford: Your Honor is going to treat it off
the record when it's on the record?
Court: Just as I did your.direct examination.
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Mr. James: I'm not going to cross examine him about
something that's not on there.
Q. When was the tank constructed on the road?
A. The actual construction of that tank wasn't started until
about two or three months ago.
Q. Two or three months ago Y
A. That's right.
.
Q. After this suit was instituted, isn't that correct?
A. That's correct.
Q. So you did have notice before you put the tanks on there?
A. Had notice before the tank went up but not notice before the refinery as a whole was designed and laid out an<I:
in order to take cognizance of that suit with respect to this
tank would have meant doing· the very thing that I testified to
off the record a little while ago about rearranging and redesigning the complete refinery.
Q. You could have changed your design, couldn't you 1
A. You can always change your design..
Q. I· mean you could have changed the design before you
put the tank on there?
·
A. Yes, you could change the desi,gn o:f the
page 475 ~ whole refinery, surely, and go through all the expense and all of the delays and everything else
that I talked about a little while ago.
Q. vVell, you don't mean to tell us that you'd have to change
the design of your entire refinery just to relocate one tank?
A. Not the one tank in particular. Looking at that layout as an integral part of the complete refinery operation
you would have to consider everything in connection with the
refinery.
Q. In other words, just .place that tank somewhere else in
your set-up, is that right?
A. No, you just can't set a tank somewhere. You got to
locate it with respect to the product that's going into it and
the product that's coming out of it.
Q. You talk about the location of the refinery and so forth
close to the roads. There are lots of refineries built right
along the sides of the road, the tanks too, public roads 1
A. They are. That doesn't necessarily make them good design.
Q. But they are.
A. Yes, they are old refineries that are built that way.
Modern refineries are not built that way.
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page 476

~

Q. What's the date of the contract for your tank
constructions¥

Court : You mean this particular tank. on the road f
]\fr. James : All of them.
Court: If you want to open it aH up, the. whole plant, go
ahead.
Mr. James: I thought that was what he questioned about,
the percentage complete al)d all of that and a.bout when they
worked on the refinery.
A. That must have been in May; April or May. 1\Tell,
earlier than that. I'm relying on my memory now. It must
have been March or April of 1955.
Q. And construction, when it was actually constructed.
I forgot to get that date.
A. Beg your pardon¥
Q. This particular tank was built when?
A. This particular. tank was built I think it was within the
last two or three months. I'm not sure of the exact date.
Q. Is there anything else over that roadway?
. A. Yes, sir, I testified a little while ago that the part of the
operation in connection with the coke unit.
Q.. Now of course you didn't begin any construction or do
anything to the property at all until after you had had your
survey of the property made, is that correct Y
A. That's correct.
page 477 ~ Q. And you knew-you knew about this road;
your survey showed that?
·
A. Yes, it shows it on the map.
Q. This was made September 30, 1953?
A. That's right, sir.
Q. So you knew then this. road was there?
A. Yes, sir.
Q. And you knew Mr. Leaman had a right in that road,
didn't you?
A. No, sir.
Q. Did you examine the records?
A. No, sir.
Q. In the Clerk's office of this Court Y
A. No, sir.
Q. You realize of course that is where we get that information?
A. I am-I'm not a lawyer, sir. I never searched a t~tle.
I wouldn't know how to start.
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. Q. You didn't know Mr. Leaman's deed gives him a right
m that road?
·A. No, sir.
Q. Well now at the time that protest which you said you
heard about, there was no construction on the road at that
time, was it?
A. That's correct.
page 478 ~ Q. And before you put any construction over
the road you did have notice then that Mr. Leaman claimed the right in that road 1
A. That's right.
Q. So when you put the construct.ion over that road you
knew of his claim Y
A. At that time, that's rig·ht.

Court: Are you through with the witness f
Mr. James: Yes, sir.
Court: All right. He's finished.
RE-DIRECT EXAMINATION.
By Mr. Ford:
Q. You say you knew of his claim?
A. Yes, sir.
Q. Did-strike that. Was it considered that his claim was
any better at the time you knew of it than theretofore?
Mr. James: Object, if your Honor please.·
Court: That's opinion.
Q. Did it change the opinion of the company when the claim
was made as to your right to occupy the road Y

Mr. James : Object, if your Honor please.
Court: The same thing.
Mr. Ford: I have a right to show, if your Honor please,
the determination of the company was such they had a right .
to occupy the road and the claim made by Mr. Leaman didn't
change it.
page 479 ~ Court: That would speak for itself. They admit they didn't put it on until they had the notice
of this. ·
.
Mr. Ford: I think we have a right to have it in the record.
Court. That's right, I don't think you have any right to
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ask that question is the point I'm making-ruling on the ob::
jection.
Mr. Ford: We except.
Q. Mr.Mr. James: Now we're going to object to the plat.
Q. Mr. Schapiro, I show you a plat, a blue-printed plat which
is dated 4-2-56 which apparently shows the location of this
30 foot road with the plan of the plant, the development of the
plant in the nearby area.and ask you if you recognize that?
Court: What did you say now Y
Mr. James: We object to the introduction.
Court: State your reasons. I have to sustain it for the
same reason I sustained the other.
Mr. Ford: This is aCourt: You are showing the improvements that are on
the road.
·Mr. Ford: This is not the improvements. This is the design. I want to ask him whether the blueprint shows g·raphically what the ·design contemplates.
page 480 ~ Mr. James: "\Ve object, if your Honor please
because this is just the same story.
Court: Is this the 30 foot road (indicating)? Sustain the
objection.
Mr. James: Tliey said this is all-this is all our plans. It
would be too bad to punish now.
Mr. Ford: Off the record now.
Court: I don't see any need to put that in.
l\fr. Ford : I'm going to offer tba t, if your Honor please.
Court : I '11 have to refuse it.
Mr. Ford: I'll have to mark it for identification.
Court:· All right.
l\fr. Ford: Mark this for identification.
Court: Let Mr. Schneider do it.
Mr. Ford: The witness ought to mark it for identification.
Court: All right. ·
~fr. Ford: Put your name.At this time, the witness wrote his name on the plat.
Mr. Ford: Now we offer this plat.
Court: Mark it for identification, '' Refused by the Court.''
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Mr. Ford: As Exhibit "H"; offered as Exhibit "If."
Mr. James: But your Honor understands we
page 481 ~ objected and it was sustained.
Court : Yes, he excepted and I'm going to mark
it refused.

The blueprinted plat was then marked Exhibit ''H'' Refused.

Q. I want to ask you what that plat does show. This would
·be his answer.
Court: Off the record. I'll let you put it in the record.
Mr. James: I understand.
e object to it, any question in
reference to the plat and any reference asked off the record
for the purpose of the record. Is that correct!
·
Court : Yes, sir.
·
Mr. Ford: Go ahead, Mr. Schapiro.

,v

A. That plat-that plat shows the 30 foot road connecting
with Route 630 and shows it crossing the facilities that are
effected by the road. It shows the road crossing one tank and
it's right through the center and contrary to what I said
previously, I was relying on my memory, it does touch the
corners of two other tanks andQ. Below the tanks what is shown there J
A. And then it traverses part of the facilities which are
part of the delayed coking· unit; covers the watering- pit which
I testified to previously and what I didn't testify to previously, what is known as a clear water tank and a
page 482 ~ blow-down water separator.
·Q. All in the area of this roadway t
A. That's correct.
Q. ·where on that plat would be the Vepco property? Does
it show?
A. The V epco property is to the left of that property beyond this-the road on the left-hand side (indicating).
Q. It would be immediately to the left and beyond the road¥
A. That's correct, sir.
Mr. Ford: All rig·ht, sir. We have no further questions.
Mr. James: No questions.
Court: Stand aside. That concludes your oral testimony 1
Mr. Ford: Yes, sir, that concludes our oral testimony and
in the discussion in chambers we agreed that the documentary
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testimony would be presented by both sides. vV e announced
that we wanted to introduce the entire record in the case of
Leaman against the Board of Supervisors involving the
abandonment of the Route 630. If I haven't properly identified it, I will when the Clerk returns.
Mr. James: Has that case been concluded?
Court: It is over as far as I'm concerned and I understand they took it up and never got a writ.
Mr. Ford: Never applied for it. Then as I
page 483 ~ understand it, the plain.tiff will now introduce
whatever additional documentarv evidence that
they chose to do and we will then follow afterw they have done
that.

•

•

.

.

J. TEMPLE WAD DILL,
recalled as a witness, having been previously sworn, testified
as follows:
CROSS EXAMINATION.
By Mr. James:
Q. Mr. Waddill, you have already testified. You spoke the
other day of getting certain information from a 1932 map.
·A. That's right.
Q. You didn't have the map with you at the other time, did
you?
A. No, I had a copy of it.
Q. Do you have the map today or a copy of it Y
A. Yes, I have the original map with me today.
Court: You have the original map?
A. Yes, sir.

page 484

~

Mr. James: We'd like to ask that be introduced
in evidence, if your Honor please.
Court: All right.
Mr. Ford: Is the copy in?
Mr.•James: None at all. It wasn't here he said the other
day. It had certain information he didn't have of the map,
with him.
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A. I didn't have the original. I had a copy.
Q. I didn't know you bad a copy.
A. Copy of this and two changes made on it.
Q. This is the original without any changes?
A. No, it only got one change down in the corner, left.
"178," that's the file number that I put 011 it.
l\Ir. James: I don't think that map is in here at all.
Court: I don't believe this map is in. You said :i\fr. vV atkins, I believe had a copy the other day.
Mr. James: We didn't see it.
Court: I don't believe it was introduced in evidence.
Mr. Watkins: If your Honor please, what occurred was
I handed him a copy on the witness stand. He testified from·
it. It was identified to be offered as our exhibit and was introduced into evidence and with the understanding Mr. James
objected because there was a pencil line I believe.
Court: It's none of these in evidence what we 're talking
about.
page 485

~

A. I testified in respect to that pencil line.

Court: Yes, sir, the copy you had. You had two on them.
Mr. Watkins: It was left here with the Court with the
understanding, if your Honor please, with the understanding·
that Mr. ,vaddill would introduce the original because at that
time the Court adjourned until we come back today and Mr.
James objected. Actually, I think I can refresh your Honor's
recollection. Mr. ·waddill had projected this line in pencil
(indicating).
Court: I understand that. On a copy?
Mr. Watkins: Yes, sir.
Mr. James : Then it's all rig·ht to introduce the original.
, Court: Where's the copy introduced in evidence? I haven't
seen that.
Mr. James: It may be we can get a photostat of this made.
Court: I'd like to have a copy of it to keep in my file. Let
the record show that the copyMr. Ford: The witness has the original of Noel's map. It
is in evidence but apparently cannot now ·be found. The witness now has the original of the Noel map, is that right?
A. That's right.
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Mr. Ford: Which is Exhibit "D'' and it's
agreed that he can send down and introduce into
the record the blueprint of the Noel map he now
has. Is that correctly stated Y
Mr. James: That's right.
Court: The objection was based on the ground it wasn't
an original an.d it was a copy and he couldn't produceMr. James: Of course the record will show, I guess, we
also objected it was immaterial and not admissible.
Mr. Ford : You were· overruled on that.
Mr. James: That's right.
Court: I think-I did overrule you on that.
Mr. James: You overruled it and admitted it, but I wanted
the right one in there which is over our objection of course.
Mr. Ford: And he '11 send it down.
page 486

~

The blueprint copy of the original plat was then received
and marked Plaintiff's Exhibit No. 25.

•
page 487 ~

•

•

•

•

Court: "\Ve start with 14; I believe you got up to 14.
Mr. James: If your Honor please, we now wish to introduce in evidence deed from Central National Bank of Richmond, Trustee for the stockholders of Wright Brothers, Incorporated to Pan American Refining Corporation dated December 11, 1953 and recorded in the Clerk's office of this Court
December 14, 1953 in Deed Book 86, Page 343. This refers to
the plat recorded in Plat. Book 5, Pages 134 and 135.
Court : Plat Book 5.
·
Mr. James : Five, 134 and 135. Parcel one, five and sixteen one hundredths acres. On Page 134 of the Plat Book
andMr. Coles: Parcels two and three also.
Mr. James: All of it on 134.
Court: It's all on 134. ,Jlbat other parcels are there 7
Fifty-one and sevel}ty-one one hundredths, this one here ( in. dicating). Fifty-one seventy-one one hundredths. Is that
one of them? Here's another one. Is this one, here (indicating)?
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Mr. James: Yes.
Court: One forty-four fifty-four.
Mr. Coles : These two parcels arc known as
page 488 ~ two and three. I don't know which is which. · It
doesn't say in the deed. These are parcel one,
these two parcels, the one forty-four point five four acres
and the five point sixteen acres are the ones we are interested
in.
Mr. James: Now we want to call the attention of the Court
the fact in the description of parcel one which lies on the easterly side of this 30 foot road (indicating).
Court: Easterly side containing how many acres Y
Mr. James: Easterly side of the road. It contains-·
Court: Five point one six?
Mr. James: Yes, it gives the westerly boundary of the
road as the eighty foot road. · It does not include the-the
road in the metes and bounds description.
Court: The eig'hty foot road? Thirty foot you mean.
:Mr. James: Thirty foot roa'd and that, as to the other,
the parcels, lying on the westerly side of the ·road it uses
the westerly boundary of the road as the easterly line of
the property. It does not include the road in the metes and
bounds description.
Mr. Watkins: Mr. James, I hate to interrupt but for the
record and for the Court's information, would you state to
the Court whether or not this deed also includes the standard
omnibus clause?
Mr. James: If you hadn't alrea.dy stopped me,
page 489 ~ I would have already said it before now.
·
Mr. Watkins: Thank you very much.
Mr. James: I started on it. Later in the deed it includes
all of their right, title and interest in and to said 30 foot
road but it does not include it in the metes and bounds description of the property but purports to convey all of their
interest in the road.
Mr. Watkins: Again, for the record, I would like for Mr.
James to read paragraph which specifically states that it
does include the interest in the 30 foot road. I don't refer
to the omnibus clause. I refer to the metes and bounds description.
Mr. James: I just told you-I just told that Court that
it did.
Mr. Watkins: ·I beg your pardon. I thought you said it
did not. I beg your pardon.
Mr. James: That it does not include the road in the metes
and bounds description.
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Mr. W.atkins: Yes, sir.
·
Mr. James: It conveys all of the interest in the road.
Mr. Watkins: In the same paragraph describing the metes
and bounds it includes at the conclusion of the paragraph the
30 foot road as shown on said plat.
·
Mr. James: By metes and bounds?
l\fr. Watkins: As shown on said plat by reference.
Mr. James : By conveying all the right, title
page 490 ~ and interest in the road.
Mr. Watkins: As shown on the plat.
·
Mr. James: Let me read it. '' It is the intent of the grantors to convey by this deed all of said land herein described
and shown on three separate maps hereto attached and made
a part of the description hereof as fully and as completely .
as though the same were herein set out in hoc verbo, including all of their right, title and interest in and to said 30 foot
road as indicated on the map showing parcel one, two and
three of the real property above set forth in the description
of this deed as described in that certain deed from J. Marshall
Lewis and wife and others to the parties name therein, bearing date January 29, 1942 and recorded in the Clerk's office
for the Circuit Court of York County, 1Virginia in Deed Book
57, Page 523." Now I reiterate again the parcels .are included
in the metes and bounds description but the metes and bounds
description do not include the road but thi~ conveyance does
convey all of their right, title and interest in the road.
Court : All right.
Mr. Watkins: The record will speak for itself.
Mr. Ford: I think he's correctly stated it, Robert.
The deed was then received and marked Plaintiff's Exhibit
No.14.
The plat was received and marked Plaintiff's Exhibit No.
15.
page 491

~

Mr. James : There are two pages of plats and
it refers to these plats but I think this property
in question bordering on the 30 foot road is covered only on
Page 135 of the plat book so it's just one plat that woulcl
come in.
Court: 134, Mr. James, for the record. Mr. James correct
the record. Let him put 134 instead of 135.
'Mr. James: It's upside down.
· Court: That's 134 as I understand it over there (indicating). This is Page 134.
· ~fr. James: Judge, the will of George P. Coleman recorded
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in ·wm Book 24, Page 65 purports to convey his property,
I mean to devise his property to Mrs. Coleman, without going
into the details of the will. Is that satisfactoryf
Mr. Ford: With the understanding if you want to incorporate into the record any part of the will you can do so.
Court: What's her name.
Mr. Coles: Mary Haldane Coleman, Widow of John D.
·
Coleman, deceased.
The will was received and marked Plaintiff's Exhibit No.
16.
Mr. Jam.es: If your Honor please, deed from Mary Haldane Coleman, Widow of the late George P. Coleman and in
which the Virginia Trust Company also joined in, conveyed
to the Pan American Refining Corporation by deed dated
December 28, 1953, recorded in the Clerk's office of this Court,
December 29, 1953 in Deed Book 87, Page 13, cerpage 492 ~ tain property.
Court : Deed Book 87 f
Mr. James: Yes, sir, Page 13, certain property and refers
to the plat of the property i,n P~at Book 5, Page 139.
Court: You want that on a separate exhibit now?
Mr. James: How did you adopt it on t~e other oneT Separate!
Court: Separately. I'll consider the deed, Mary Coleman
and others to Pan American Oil in Deed Book and now you
want Plat Book whaU
Mr. Coles: Plat Book 5, Page 139.
Court: Plat Book 5, 139 is 18.
The deed was received and marked Plaintiff's Exhibit No.
17.
The plat was received and marked Plaintiff's Exhibit No.
18.
Mr. Jam.es : If your Honor please, this property lies on the
easterly side of the so called 30 foot road. We'd like to call
the attention of the Court to the fact that the metes and
bounds descripion uses the easterly side of the 30 foot road
as the .westerly boundary of the property and does not include the 30 foot road within the metes and bounds description. However, after the metes and bounds description as
in other deeds, she conveys all of her right, title and interest
in the 30 foot road.
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page 493

~

Court : Go ahead.
Mr. James: This is a will of Robert T. Crockett, recorded in Will Bok 22, Page 272, probated Clerk's office
this Court July 6, 1945 in which after speaking of other devisees and bequests says, '' the remaining acres are to be
equally divided between Annie Mills and Beth Taylor. Six
and one half acres of this land is on the north side of the main
road. The rest is on the south.''
Mr. Ford: What Will Book?
Court : 22, Page 272.
The will was received and marked Plaintiff's Exhibit No.
19.
.
Mr. James: Deed from Elizabeth Taylor, C. M. Taylor
Ann Hughes and Annie S. Mills to C. P. Mills dated May 11,
1946 recorded May 31, 1946 in Deed Book 61-A, Page 437.
After reciting consideration and so forth,· conveys two parcels
of land. Parcel two it says, "containing six and one half,
be the more-be the same more or less, the boundaries of
which are not clearly known but which consist of all of the
land owned on the north side of the said State Highway by
Robert T. Crockett at the time of his death.''
The deed was received and marked Plaintiff's Exhibit No.
20.
Mr. James: I would like to introduce in evidence a deed
from C. P. Mills and Annie S. Mills, his wife, to
page 494 r Pan American Refining Corporation dated October 16, 1953, recorded October 16, 1953 in Deed
Book 85, Page 165 and refers to plat in Plat Book 5, Page 122.
Court: Now what do you want this numbered?
The deed was received and marked Plaintiff's Exhibit
Number 21.
The plat was received and marked Plainttiff's }Jxhibit
Number 22.
Mr. James: I call attention of the Court to this.
Court: Let me see the plat. Plat Book 5, Page 122 Y
Mr. Coles: Yes, sir.
Mr. James : I call a tt.ention of the Court this pr.operty is
located on the easterly side of the 30 foot road. It gives ·the
westerly boundary· of the property as the 30 foot road. It

-

"
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describes the property by .metes and bounds and does not include the 30 foot road in the metes and bounds description
but that there is the fµrther provision hi the deed by which
they convey all of their right, title and interest in the 30 foot
road. I call attention to the plat which shows the same
situation that the courses and distances are-show the easterly side of the road as the westerly boundary of the property. I would like to introduce in evidence deed from Pan
American Refinining Corporation to the American Oil Company dated August 31, 1954.
Court: To the American Oil Company you sayt
Mr. James: Yes, sir, dated August 31, 1954,
page 495 ~ recorded November 24, 1954 in Deed Book 94,
Page 251, tract 12 beginning on Page 284.
Court : Tract 12 Page 284.
Mr. James: Conveys what we have been speaking of here
as the Coleman property, the property that came to Pan
American from Coleman which property lies on the easterly
side of the 30 foot road and it gives the easterly side of the
road as the westerly boundary line of the property and the
metes and bounds description does not include the 30 foot
:road but there is the same provision whereby Pan American
conveys to American Oil Company all of its right, title and
interest in the 30 foot road. This refers to the perimeter
and I can't· get myMr. Coles: Plat Book 5, Page 121.
Court: Plat Book 5 f
Mr. James: Also refers to the plat by which Pan American
got it from Mrs. Coleman.
Court: Plat Book 5, Page 121 he just gave me.
J\fr. James: Yes, sir, that's right.
The deed w.as received and marked Plaintiff's Exhibit
Number 23.
The plat was received and marked Plaintiff's Exhibit
Number 24.
Mr. James: Tract 17 on Page 298 conveys what we have
referred to as the Mills land.
Court: Plat 17 7
page 496} Mr. James: Tract 17, yes, sir, Page 298 of the
deed book conveys what we have referred to as
the Mills land; describes this land as lying on the easterly
side of the same 30 foot road; gives the easterly side .of the
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road as the westerly boundary of the property, the metes
and bounds description by which the property is conveyed
does not include the road but the same clause at the end of
the deed, end of the description conveys ·an their right, title
and interest in the 30 foot road, tract 19, beginning on Page

•

304.

Court: Tract 19, Page 304.
Mr. James: Yes, sir, conveys what is known as the Wright
Brothers land which came from J. Marshall Lewis. One part
of this land is on the easterly side of the 30 foot road.
The description gives the easterly side of the road as the
westerly boundary of that parcel. The metes and bounds
description does not include the 30 foot road ·but there is a
clause which conveys all of the right, title and interest in the
road. A portion of the property conveyed by this deed lies
on the westerly side of the 30 foot road and in the description such of the property as adjoins this road gives the
westerly side of the road as the easterly boundary of the
property. The metes and bounds description as shown in
the deed do not include the 30 foot road but there is the same
clause which conveys aff right, title and interest in the road.
· I call attention of the Court in this so called perimeter map
it shows the 30 foot road passing through the
page 497 ~ property and it's so marked as a 30 foot rond.
Tract 32, if your Honor please, on Page 339
covers the Margaret E. Moore property, also has been ref erred to as the Pohlig property, Margaret E. Moore.
Mr. Ford: 22 you say 7
Mr. James: 32, Parcel 32, Page 339 shows this property
lies on the westerly side of the 30 foot road. It gives the
westerly side of the 30 foot road as the easterly boundary of
the property; the metes and bounds' description do not include
the 30 foot road. However, after that description there is
a clause which conveys all right, title and interest in that road.
So far as we can determine right now, we think that's all of
the references.
Court: That concludes all your caseY
Mr. James: We think so.
Court: Documentary evidence.
Mr. Jam.es : It is understood if we have missed any or if
they have missed any, each one can pick them up.
Court: I have a memorandum list from Mr. Watkins here.
I don't believe I saw anything about the case you asked me,
Mr. Ford.
Mr. Coles: Sir!
Con.rt : Mr. Ford asked me that this case be introduced as
an exhibit.
·

-
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Mr. Ford: Maybe I can introduce that now.
I refer to the record of the case of John Randolph

Leaman, Junior against the Board of Supervisors
of York County. It appears to be the file, file number 241
which attempts to enjoin the Board of Supervisors in reference to Route 630. · There are papers that I can see that
neither side would want to introduce. We have discussed it
with Mr. James exceptions, we have agreed that such part
of the original file and this is the original file, that either side
chooses to use~ may be used.
Mr. James: That is admissible. I would like to say this
to the Court, make inquiry how long are we going this evening.
Court : I don't know. I would like to get as far as we can.
Mr. James: My position about that, if your Honor please,
the Court knows I came into this case late, taking over the
position of Mr. Armistead, and that I have never seen anything in that file or know anything ~bout that suit and I would
like to have an opportunity to glance through it.
Mr. Ford: Quite agreeable. He has not seen it and he
hasn't-was not in it. We think it is pertinent and if he
doesn't think so he can make his objection later.
Mr. James: I may agree to all of it.
.
Mr. Ford: -That's right. We offer it now and as I understand, Mr. James wants to examine it before he makes any
formal objection. Is that rightf
page 499 ~ Mr. James: That's correct.
The record of the case of John Randolph Leaman Jr. v.
the Board of Supervisors of York County was recei~ed and
marked Defendant's Exhibit "l".
Mr. Ford: Now does your Honor want us to proceed in·
the introduction of the documentary evidence, a list of which
we have given the Court and counsel.
Court.: Yes, sir. All right, let's move along.
Mr. Watkins: If your Honor please, we would like to introduce in evidence the Board of Supervisors' file entitled
"Road Matters: New Road Skirting Back Creek" and to
mark it Defendant's Exhibit "J".
Mr. James: For the same reason, if your Honor please,
I would like an opportunity to come up here and review that
:file·because we don't know what's in it.
Court: You want an opportunity-I suppose you '11 have
to give him that opportunity the same as you did the other
case.
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Mr. Ford: No·objection.
Mr. James: I'll have. to come up here one day.
The Board of Supervisors' file was received and marked
Defendant's Exhibit "J".
Mr. Watkins : If your Honor please, as I read the deed
books and the page numbers, if I am-I am offering into evidence an exhibit that is a duplication of the Compage 500 ~ plainant's Exhibit, I would like for them to remind me as I go along, interrupt me.
Court: All right, sir.
Mr. Watkins: I think it would help us here.
Mr. Ford: Well, may I clarify that. We still introduce it.
Mr. "\Vatkins: Yes, we still introduce it, that is correct.
Court : We '11 take them both, for both of them.
Mr. Ford: Just means we don't have to put it into the
record twice. We introduce it as an exhibit.
Mr. Watkins: I ,vould like to introduce into evidence
Deed Book 85, Page 165. This has already been introduced
in evidence by complainant and it is · the deed from C. P.
, Mills to Pan American Refining Corporation.
Mr. Coles: Our Exhibit 21.
The deed was received and marked ·Defendant's Exhibit

''K".

Mr. ·watkins: I would like to introduce into evidence Deed
Book 86, Page 319. This is the deed from Margaret E. Moore
to Pan American Refining Corporation and has been introduced a.s Complainant'sMr. Coles: Seven.
Mr. ,vatkins: And Defendant's Exhibit "L".
The deed was received and marked Defendant's Exhibit

"L".

page 501

r

Mr. Watkins: I would like to introduce into
evidence Deed Book 87, Page 13. This is a deed
from Coleman to Pan American and has been introduced in
evidence by the Complainant as his Exhibit-·
Mr. Coles: 17.
Mr. Watkins: 17 and Defendant's Exhibit "M".
The deed was received and marked Defendant's Exhibit
Number '~M".
Mr. Watkins: I would like to introduce into evidence
Deed Book 21, Page 546. This is a c;Ieed from Henry Bennett
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to Betty C. Bennett and is-strike that-who are successors
-strike that again. Who are predec~ssors in title to C. P.
Mills.
The deed was received and marked Defendant's Exhibit
Number "N".
Mr. Watkins : On the same property that Mills conveyed
to Pan American Refining Corporation. Now we would like
to introduce in evidence Deed Book 86, Page 343.
Court :· Haven't you got that once Y
Mr. Watkins: You have it Y I don't think you had it.
I think that's where he skipped. That's Wright Brothers
to Pan .American Refining Corporation which has been introduced into evidence by the Complainant as his exhibit.
Mr. Coles: 14.
Mr. Watkins: And the Defendant's Exhibit "0".
page 502

~

The deed was received and marked Defendant's
Exhibit Number "0".

Mr. Watkins: Now I would like to introduce plat book
one, Page 632-A which has been introduced by the Complainant as his Exhibit1\fr. Coles : Two.
Court:· Plat Book 1.
Mr. Watkins: Plat Book 1, Page 632-A.
Court: 632-A.
Mr. Watkins: And Defendant's Exh~bit "P".
The Plat was received and marked Defendant's Exhibit
Number "P".
Mr. Watkins: I would like to introduce into evidence Plat
Book 5, Page 121 and Page 122 which have been introduced
by the Complainant as his ExhibitMr. Coles: 121 was int-roduced as Exhibit 24, 122 was
introduced as-I don't believe we introduced twenty-twoyes we did. That's our Exhibit 22, I beg your pardon.
Mr. Watkins: As Defendant's Exhibit "Q"· and "R".
The plat in Plat Book 5, Page 121 was received and marked
Defendant's Exhibit Number ''Q".
The plat in Plat Book 5, Page 122 was received and marked
Defendant's Exhibit Number "R·".
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Mr. Watkins : We would like to introduce into c~vidence
Deed Book 12 at Page 194 which is a deed from
pag~ 503 ~ Waller, Executor of Thomas Griffin, deceased,
conveying the old Wormley Creek estate subsequently known as Waterview plantation to Farnshold as Defendant's Exhibit "S".
The deed was received and marked Defendant's Exhibit
Number "S ".
:Mr. Watkins: We would like to introduce into the record
Deed Book 14, Page 22 and 23 which is the so called Piggott
plat or survey of old Waterview plantation and fa shown
on_ both Pag·e 22 and 23, as Defendant's Exhibit "'I\''
The deed was received and marked Defendant's Exhibit
Number "T".
Mr. Watkins:· We would like to introduce into the recordMr. James: Now I think-was an effort made to introduce
that before?
Mr. Ford: He testified, Mr. Waddill testified a.t length with
reference to it.
Mr. James: We '11 object to the introduction of tha.t.
Mr. Watkins: Let me correct the record. Which has been
heretofore introduced as Defendant's Exhibit "B".
Mr. James: We objected to it and we except to it.
Court: Strike it out, Mr. Watkins. It has been introduced.
Mr. Watkins: Strike Exhibit "T" from the record which
·
refers to Deed Book 14, Page 22 and 23 which has
page 504 ~ heretofore been introduced into the record as Defendant's Exhibit '' B' '.
Mr. James: I don't know whether we gave our reason before. I don't know whether the Court feels we should state
it or not. I feel the exception is sufficient.
Court: All I remember about· it now, Mr. Waddill said
that's the base maps he used in arriving at certain information which the Court felt at that time he had a right to use.
Mr. James: Our exception to it is that it's not referred
to in the chain of title and not the basis of any conveyance.
Court: You can renew your motion again.
·
Mr. James: Yes, sir.
Court : Go ahead.
The deed in Deed Book 14, Pages 22 and 23, previously
marked Defendant's Exhibit Number "T" was then withdrawn.

I

I
I
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Mr. Watkins: We would like to introduce into evidence
Deed Book 15 at Page 181 which is a deed from Nottingham
to Farnshold straightening· the boundary line from a point
south of CQrner Pine on Route 630 known as old Goodwyns
Neck Road in generally a southerly direction to a point located on Route 173 which is the road leading from Hornsbyville to Seaford as Defendant's Exhibit "T".
The deed was received and marked Defendant's Exhibit
Number "T".
Mr. Watkins: We would like to introduce into
evidence Deed Book 57, Page 523 which is the so
. called Lewis, Coleman and Pohlig deed creating
the so called 30 foot easement or road as of January 29, 1952
and introduced in evidence by the Complainant as his Exhibit.
Mr. Coles: One. .
]\fr. Watkins: One and as Defendant's Exhibit "U".
Mr. Watkins: We would like to introduce into evidence
Deed Book 57, Page 60 which is a dedication of part of Waterview Road as Defendant's Exhibit "V".
page 505

~

The deed was received and marked Defel!dant's Exhibit
Number "U", and "V" respectively.
Mr. ·watkins: We would like to introduee into evidence
Deed Book 94, Page 251 which has heretofore been introduced
by Complainant as his ExhibitMr. Coles: 23.
Mr. Watkins: 23 and as Defendant's Exhibit "W".
The deeds were received and marked Defendant's Exhibits
Number "W".
Mr. Watkins: This is a deed from Pan American Refining
Corporation to the American Oil Company. We would like
to introduce into evidence Minute Book Number 6 of the
Board of Supervisors of York County; at P·ages 402 and 403
is a resolution approving the petition of C. W. Guerrant,
Assistant Resident Engineer to effect road changes in Goodwyns Neek including abandonment of the portion of Route
630. This action in adding and abandoning seepage 506 ~ ondary roads to be undertaken by constituted
processes at the proper time in coordination with
operations in construction-in constructing the plant and
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construction of new Route 173 by the Department of Highways. This resolution is dated July 15, 1954. We would like
to introduce in theThe resolution on Pages 402 and 403 of Minute Book Number 6 of the Board of Supervisors of York County was received and marked Defendant's Exhibit Number "X".
Mr. Watkins: We would like to introduce as Defendant's
Exhibit "Y", Minute Book Number 6 which-correction
please. Strike that from the record. Minute-we would like
to introduce into the record Minute Book Six at Page 477.
Court: Minute Book 6, Page 477.
Mr. Watkins: Yes, sir, which is a resolution dated May
19, 19.55 requesting the State Highway Deparement to close
_or barricade Route 630 at such time when the temporary road
shall be built by the American Oil Company.
, The resolution on Page 477 of Minute Book 6 was received
and marked Defendant's Exhibit Number "Y".
Mr. Watkins: We would like to introduce in evidence
Minute Book 6 at Page 507 which is a resolution dated August
8, 1955 stating that the temporary road constructed by the
American Oil Company _serves the same citizens as diq. Route
630, as Defendant's Exhibit "Z".
page 507

~

The resolution on Page 507 of Minute Book 6
was received and marked Defendant's Exhibit
Number "Z".
·

Mr. James: May I make an inquiry of the CourU Am I
correct in assuming that these exhibit~ which are being called
and listed here are not actually being presented to the Court.
We may examine them before making an objection, have an
opportunity to make an objection Y
Court: I suppose he gave you a copy. We're reading right
M~

.

-

Mr. James : I'm making a list of it so I can examine them
but you 're introducing a lot of them we have not seen and
they're not here physically before us for us to examine them
before they are introduced and I assume thatMr. Ford: We're introducing, and we assume they're being accepted as evidence subject to any objections· you may
later make.
Court: I also have a memorandum setting forth what is in

I

I
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the resolution before me. I don't know whether, Mr. James,
that's in or not.
Mr. James: I will examine all these but I didn't want to
.waive my right to except.
Mr. Coles : I don't have that memorandum.
Court: You don't have the memorandum before you stating what the resolutions are!
Mr. James: No, sir.
Mr. Watkins: We would like to introduce into
page 508 ~ evidence Board of Supervisors Minute Book 6 at
Page 520 and 521 which is a resolution dated
October 20, ·1955 requesting acceptance by Highway Department of temporary road as shown on plat dated October 10,
1955 in "Road Matters File" in Clerk's office. I would like
to state for the record at this time that the file referred to here
is Defendant's Exhibit ''J".
The resolution in Minute Book 6, Page 520 and 521 ,vas received and marked Defendant's Exhibit Number ".A-1".
Mr. "\Vatkins: "\Vhich includes a letter from ~he State Highway Department confirming the acceptance and other matters
related to the temporary road and sug·gesting the non-recordation thereof to explain why the deed is not recorded.
"\Ve would like to introduce in evidence, Board of S'upervisors
Minute Book Number 6, Page 521 which is a resolution dated
October 20, 1955, abandoning the easterly part of Route 630,
stating that new resolution abandoning-I beg your pardon,
stated that new road-That is a temporary road serves the
same citizens as the old; that Highway Department had approved new road and refers to plat of October 10, 1955, a
photostatic copy of which is in the Road Matters file, as Defendant's Exhibit "B-1".
The resolution. on Page 521, Minute Book 6, was received
and marked Defendant's Exhibit Number "B-1".
Mr. "\Vatkins: ,ve would also like to introduce into the
record, Minute Book Number 6, Page 523 which is a resolution
of November 7, 195~ abandoning the rest of Route
page 509 ~ 630 southeast of the private 30 foot road ~nd
also the small piece of old Route 630 running
easterly from said 30 foot road, left, north of Route 640 as
relocated, as Defendant's Exhibit "C-1 ".
The resolution on Page 523, Minute Book Number 6, was
received and marked Defendant's Exhibit Number "C-1 ".
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Mr. Watkins: We would like to introduce into evidence
Board of Supervisors Minute Book Number 4, Page 46, whieh
is the dedication of old Grunwald Avenue or Route 631, some
times referred to as Waterview Lane, as Defendant's ''D-1" •.
The dedication was received and marked Defendant's Exhibit Number "D-1" which dedication is contained in Minute
Book Number 4, Page 46.
Mr. Coles: ,vhat is the number on that again?
Mr. Watkins : Minute Book 4 at Page 46. We would like
to introduce into the record, Board of Supervisors Minute
Book 5 at Page 425, as Defendant's Exhibit "E-1".
Page 425 of Minute Book 5 was received and marked Defendant's Exhibit Number "E-1 ".
:Mr. Watkins: We would like to introduce into the record
Minute Book 5, at Pages 460 and 461, as Defendant''s Exhibit
"F-1 ".
Pages 460 and 461 of Minute Book 5 were re·ceived and
marked Defendant's Exhibit Number "F-1".
Mr. Watkins: We would like to introduce into the record,
Board of Supervisors Minute Book 5, Page 441
page 510 ~ as Defendant's Exhibit ''G-1".
· Mr. Watkins: We would like to introduce into the record,
Board of Supervisors Minute Book 5 at Page 437 as Defendant's Exhibit "H-1 ".
Page 437 of the Board of Supervisors Minute Book 5 was
received and marked Defendant's Exhibit '' H-1."
Mr. Watkins: We would like to introduce into the record,
Board of Supervisors Minute Book 5 at Page 473 as Defendant's Ex)libit "I-1 ".
The Board of Supervisors Minute Book 5, Page 473 was received and marked Defendant's Exhibit Number "l-1 ".
Mr. Watkins: Now if the Court please, as far as we know
at this time, that eoncludes all of the exhibits of the defendant but-but we would like to reserve the right to correct
the record if we have in any manner made a duplication of
our own exhibits or omitted any exhibits and to reserve the
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John Randolph Leaman, Jr.
same privilege that Mr. James reserves and which was the
understanding of counsel and Court alike that we would have
· the right to introduce them at a later time for the record.
Mr. James: We are in accord on that.
Court: All right, sir. Are you all going to submit some
authorities at this time?

•

•

•

•

page 516 ~

•

•

•

JOHN RANDOLPH LEAMAN, JR.,
called as a rebuttal witness in his own behalf, having been
previously sworn, testified as follows: ·
DIRECT EXAMINATION.
By Mr. James:
Q. This is Mr. John Randolph Leaman, of course?
,A. Yes.
Q. I believe you previously testified in this case. You are
the complainant?
A. Yes.
Q. Mr. Leaman, you of course have heard the testimony that
this road appeared to be ground up and abandoned. Had you
ever at any time prior to the closing of the road by the American Oil Company abandoned this road t
Mr. Ford: I object, if your Honor pleases. His actions
speak for themselves. The question of intention is a matter
for the Court.
Court: I think he can describe-let him describe it and
after he does that then he can say whatever he wants to but
first he has to state the facts and then base his conclusion on
facts.
Mr. James: I think the question of intent, he
page 517 ~ can also express his intent in the matter.
·
Mr. Ford: No.
Court: I think he states the facts first. Let him state what
he did and so on and then he can express, based on what he
said then he can state what his intent was.
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, John Randolph Leaman, Jr.
Q. Wh{lt use· did you make. of the roadway prior to its _being closed¥

Mr. Ford: He's testified to that in chief.
Mr. James: This is rebuttal, if your Honor please. They
have testified that the roadway was abandoned; that it appeared to be abandoned. It didn't appe~r that anybody was
using it .. We have a right in rebuttal to come back that it was
used up to the time they blocked it and anything else to show
a lack of intent.
Court: All right, I '11 let the question in although he has
previously testified that he had used the road and had not
abandoned it as far as he was concerned. I think that's the
evidence.

Q. ·wm you tell just what use you used of it, Mr. Leaman T
A. I used it to drive my automobile and also walk toward
Goodwyns N eek Road I believe, number 630 and used it to
go to Dandy.
Q. How late did you do that?
A. I used it up through the fall of 1954 and
page 518 ~ possibly in the first part of the winter.
Q. Well, did you or did you not use it up until
the time it was blocked¥
A. I did, yes.
Q. "\Vas there any intent on your part to abandon rise of the
roadi
l\Ir. Ford: I object, if your Honor pleases. It is a matter
of fact for the Court to find, not a statement of the witness.
Court: I'll sustain that.
Mr. James: If your Honor please, we think that is correct
for the reason that suppose this man lived away from here.
Mr. Ford: But he didn't.
Court: He didn't. He testified in chief that he lived thel'e.
Mr. Jam.es: And I think he certainly has a right to express
his own intents in the matter and they have a right to rebut
that matter by evidence. As a question of his own intent,
he certainly has a right to express it. The Court rules against
mef
Court : Yes, I think:Mr. James : ,Ve except, if your Honor pleases.
Court: He already stated that he never abandoned it. It's
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Fitzhugh C. Moore.
' my recollection of the other evidence. He already
page 519 ~ testified to that and he used it right to the last
moment. His intent was not to abandon it, as far
as this witness is concerned.
:Mr. James: That'~ what I tried to ask him that about his
intent. You wouldn't let him answer it.
Court: He·'s already done that. Repetition of the witness.
Doesn't make any difference.
Mr. James: Witness with you.
Mr. Ford: No questions.
FITZHUGH C. MOORE,
called as a witness by the plaintiff in rebuttal, having been
previously sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. James:
Q. You are Mr. Hugh Moore f
A. F. C. Moore.
Q. I believe you have previously testified in this case, Mr.
Moore. Will you please state whether you did or did not use
this 20 foot roadway up to the time it was blocked Y
Court-: Twenty or 301
Q. Thirty foot roadway.

Mr. Ford: I object, if your Honor pleases. This witness
has testified, I think, in chief and in full.
Court: I will let him testify the last time he used the road.
A. I used the road until it was blocked by the construction
company that came in there to clear the property or vacate
the land for the American Oil Company. The fact
pag·e 520 ~ of the matter, I don't know whether he was working for American or whether he was working for
the construction company from Roanoke but there was some
retired Colonel who was running around down there in a jeep
that used the road himself until they finally fixed it so you
couldn't use it.
Q. Was there ever any intent on your part to abandon the
use of the road up until the time it was blocked Y
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Fitzhi1.,gh C. Moore.
Mr. Ford: The same objection, if you; Honor pleases.
Court: He's testified to that.
Mr. James: We just want to ask the question for the
record. ·
Court: All right.
Mr. James: Exception noted.
Q. For what purpose were you using the road-

A. I used the road g·oing to Dandy, down to the fish house,
down to old man Belvin's boat basin. Most any use I wanted
to make of it. It was there and we used it.
:Mr. James: That's all.
CROSS EXAMINATION.
By Mr. Watkins:
Q. One question please sir. How did you get to Dandy?
A. How did I get to Dandy Y
Q. Yes, sir. By what route, sir?
A. I went down through there and took the regular route to
Dandy until it was closed.
Q. 630, known as old Goodwyns Neek Road Y
page 521 ~ A. Old Goodwyns Neck, the one that went to
York-Glen Road and then came on until the road
was closed ·then and then they had to-the same way as anybody else went to Dandy until they came in.
Q. Then you actually used the road for the purpose of going to-reaching ·6301
A.. I used it for any purpose I wanted to. "\Ve had a trash
dump down there and we used it for a multiple of purposes.

•

•

•

•

•

•

•

•

•

•

page 522}
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L. R. 0 'HARA,
called as a witness by the plaintiff in rebuttal, being duly
sworn, testified as folJows:
DIRECT EXAMINATION.
By Mr. James :
Q. Please state your name to the Court.
A. L. R. 0 'Hara.
Q. And where do you live, Mr. 0 'Hara?
A. Post office address, York. I live at Marlbank, about three
miles away.
Q. Your occupation T
A. I operate the County-City Supply Corporation.
Q. Are you or were you at one time engaged in some real
estate activity in York County Y
A. Yes, still am you might say.
Q. Are you familiar with the property that was
page 523} owned by J. Marshall Lewis, which later became
the property of the Jamestown Corporation?
A. It was first the Jamestown Corporation and then liquidated and became owned bv J. Marshall Lewis.
Q. Yes, sir, that's right ... That's what I meant to say. Do
you or do you not remember when the plats were made in
1942 laying· off a roadway through that propertyT
A. Yes, perhaps I should say this to show why I remember
it.
.
Q. What was your relationship with the parties at that
timeY
A. There were four of us w~o originally owned Jamestown
Corporation. I was one of the four and although the Jamestown Corporation had been liquidated and the properties involved in this road transaction were owned bv J. M. Lewis
· and George P. Coleman, I participated in the discussions ana
was familiar with the dividing up the property because they
depended on me to look after the properties so I sat in on it
and was familiar with it.
Q. From what property was that roadway laid off?
A. Say that again please.
Q. From what property was that roadway laid off.
A. Well, of course the roadway to some extent existed at the
time, if we 're speaking about the road that leads out to the old
Goodwyn N eek Road.
page 524 } Q. Yes.
A. At the corner· of Pine. It was continued on
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L. R. O'Hara.
that same roadbed except in dedicating, it was widened out.
It was just a farm road that led out there originally.
Q. In other words, what you did was to widen an existing
roadway?
A. 'Tihat 's correct, yes, sir.
Q. And from whose property was that done?
A. And that was extended on the "\Vaterview Farm side
which was the property of James Lewis.
Mr. James: Witness with you.
CROSS EXAMINATION.
By Mr. Watkins:
Q. Mr.-excuse me. Mr. O'Hara, if you know, will you
please state to the Court the purpose for which this road was
created and when I say this road, I ref er to this so called 30
foot road connecting Waterview Road extended east which
is Route 631 aud running in a generally southerly direction
to its southern terminus with Goodwyns Neek Road, some
times known as Route 630.
Mr. James: We object, if your Honor please. It doesn't
make any difference about the purpose for which the road
may have been created. Our clients hereCourt : As I understand itMr. ·James: Claim the right under a deed and we think
the recorded instruments and the deeds themselves
page 525 ~ speak for themselves and doesn't make any difference for what purpose a man lays off a road.
If he conveys somebody an interest in it, then the deed of
conveyance itself speaks for itself.
Court: You can't derogate .the deed as I understand that.
I '11 allow the question. You already said they widened an
existing road. He's on cross examination.
Mr. James: We except.
A. The purpose of dedicating this as a road was to provide
access from these properties that were laying off lots out along
the waterfront there and Mr. Coleman and Mr. Lewis both
joined in in order to insure Mr. Coleman at what he had, what
we commonly termed the York Lumber Company tract Coleman owned, as participation·"in the road although it bordered
that. It was really on the Waterview Farm. At that time,
the state highway road had not been extended out to these
lots so-
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L. R. O'Hara.
Mr. James: We except, if your Honor please. ,ve object
to this. ·what's this got to doCourt: I think it's irrelevant myself as to what the state
highwayMr. James: You stated the purpose of the road.
Court : You said in so many words, to provide access to
the lots.

Q. Out to what road, sir Y
Court: To Goodwyns N eek Road .

.A. Well, it was from the properties facing on
the York River, part of the George P. Coleman
tract and part of the James Lewis tract which is
known as W aterview Farm for those lots and also the Pohlig
interests who were joined in it to give them access because of
the trade they entered into. The Pohlig interests and the
property of James M. Lewis, the property of Coleman and the
lots were laid off; this road was provided .for the purpose.
page 526

~

Mr. James: We object.
Mr. Ford: Let him finish. You ought not to object in the
middle of his own witness' sentence.
Mr. James : He's goinglVIr. atkins: He hasn't said an access out to where.

,v

A. It was access from that property.

Mr. Coles: He said it several times.
Court: I'll let him say it again. Go ahead. Access to
where?
A. Access from that property out to Goodwyn Neek Road
because the-the other road had not been extended across. It
wasn't usable. Of courseMr. James: vVe move that that latter part of that be
stricken, if your Honor please. He's testified the purpose of
it was to provide an access from those other properties to
Goodwyn Neck Road and that's all that has anything to_ do
with it.
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L. R. O'Hara.
page 527

~

Court : The Court won't consider the last part.
Go ahead.

Q. Mr. O'Hara, you used the word, ''we dedicated the
road.'' What you mean is that you created an easement over
the land running out to G.oodwyns Neck ~oad, isn't iU
Mr. James : If your Honor please, we thin.k the record
speaks for that.
Court: That's right.
Mr. James: The deeds that were given explain exactly what
was given.
·
Court : If he did it, he can't go behind his deed.
Mr. James: The Court-what his intent was, the Court
has refused to let him speak forMr. Ford: A witness has a right to explain his expression
that he used if he wants to. I don't know if he means--the
question is did he mean by dedication his rights that were
created by the so calledCourt: I think it speaks for itself.
Mr. Ford: I think he ought to have an opportunity to say
so, as Mr. Watkins asked him if he means that, because dedicatien connotes a legal interpretation and I don't think this
witness meant to convey that impression.
Mr. James: We don't contend there was a dedication to the
public.
Mr. Ford: You 're not contending· anything. The witness
has used the word and we think he's entitled to
·
page 528 ~ clear it up, if he wants to do it.
Court': It's the Court's business and the Court
holds he can't go behind the deed.
Mr. Ford: We 're not asking him to gQ behind the deed.
We 're standing on the deed and so are they. I mean in the
statement, the witness said "we dedicated." I don't think
he meant dedicated. If he did, all right. Let him say so.
Court: That's what he said.
Mr. Ford: That's what he said. That's the reason I'm
making the statement that I'm making.
Court : Any further questions T
Mr. Watkins: No further questions.

•
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GEORGE E. SHIELD,
called as a witness by the plaJntiff in rebuttal, being duly
sworn, testified as follows :
DIRECT EXAMINATION.

By Mr. James:
Q. I believe this is Mr. George Shield and you previously
testified in this case Y
A. That''s right.
Q. And you own one of the-some of the property.?
A. Lot number eight.
Q. In WaterviewY
A. Lot number eight.
Q. Section '' B '' I believe.
page 529

~

Court : · Lot "B" I believe, that's right.
Q. Now Mr. Shield, can you say whether you did
or did not ·use this 30 foot roadway when you so desired up,
until the time it was blocked by American Oil T
A. I used it from the time I bought up there in '47 up until
the time it was blocked.
Q. And can you say whether or not whether there was ever
any intention on your part to abandon the use of the road
which had been granted to you in your deed Y
Mr. Ford : The same objection.
Court: The same objection. Don't answer it.
Mr. James: We except.
Court: Yes.
Mr. James: That's all.
CROSS EXAMINATION.

By Mr. Watkins: ·
.
Q. Mr. Shield, for what purpose did you use the 30 foot
road, sirY
A. Various purposes. I used it all the time when I was
going to Dandy during the summer months for several years.
I carried my two boys to Dandy on Saturdays and Sundays
for them to see the baseball games. They always had games
down there over the week-ends and I used it for that purpose~
I used it to go down to visit friends around the Dandy sec~
· tion. I used it to go to Dawson's Crab factory. I used it for
other purposes.
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~

Q. How di"d you go to Dandy, sir 1
A. How's that?
Q. How did you go to Dandy, sir, over the 30

foot road 1
A. I would turn into the 30 foot road back of Stumpy
Bryant's, go right straight through the 30 foot road until you
got to what-I don't recall the route number.
Q. 630, old Goodwyns Neek Road?
A. That's right, turn left and go out to Dandy.
.
Q. This 30 foot road end at old Goodwyns Neck Road, with
6301 Did it intersect with it?
A. It intersected with it, that's rig·ht .

•

•

•

•
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A. G. MOSELEY,
called as a witness by the plaintiff, in rebuttal, being duly
sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. James:
Q. Where do you live, Mr. Mosel~:Yf
A. I live at 18 Stratford Road, Vv arwick.
Q. Do you own property in Waterview Section ''B," York
County?
A. Yes, sir.
Q. What are your lot numbers, if you remember?
A. I don't remember rig·ht off-hand. I didn't check back
but it's right next to Mr. Shields.
Q. Rig·ht next to Mr. George Shields?
A. Yes, sir, and Mr. Krause on one side and
page 531 ~ I'm in the middle and Mr. Shields is on the right.
Q. Mr. Moseley, will you state whether you did
or did not ·use this 30 foot road over which you had an easement in your deed up to the time it was blocked by the American Oil Company f
A. Yes, sir, I used that road. It might have been a little
further but we always used that road because we liked· it. It
was a nice little road. We all chipped in and kept it up and
to be frank with you, when I bought the lot in '46, I carried
a cabin up there on that road, carried it through there. The
cabin was about 15 by 18 and we used it there-after most all
the time and the only time we had to quit was when the mill
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came in there and of course they·were sawing lumber and we
couldn't get through.
Q. You mean, when you moved up there you moved the cabin
.
from somewhere else up to your -property f
A. Yes, sir.
Q. And you took it over this road f
A. Took it over this road.
Q. How did you move it over the road f
A. ell, I hired. boys, this mover; I bought. the cabin in
Warwick and he carried it up there on a trailer.
Q. On a trailer?
A. Yes, sir.
Q. So to have a trailer, there had to be a truck and a trailer
toof
page 532 ~ A. Yes, sir, there was a truck and trniler.
·Q. How large was this cabin f
A. The cabin I should say was 15 by 18. It might be a little
bigger than that.
Q. About how high f
A. Sir?
Q. About how high f
A. I imagine ten, 12 feet.
Q. Tha.t of course sat up on top of the trailer?
A. Yes, sir.
Q. You mean to say that road was sufficiently open to go
through there with this truck and trailer and this cabin on itT
A. Absolutely.
Court: What was the date of that, do you know 1

,v

A. I bought the cabin, I mean the lot in '46 and that next
year we-I boug·ht this little tourist cabin and had it moved
on there and put on my lot. Since then I've built. I still got
the cabin up there. I use it for tool-house and storage room
and one another.
CROSS EXAMINATION.
By Mr. Ford:
.
·
Q. When did you chip in to pay for repairing the road?
Before 1950 or after, Mr. Moseley!
A. All during, after that we found a "'."ay to keep the road
up so Mr. Shield woulcl come to us and we would
page 533 ~ all chip in.
Q. It wasn't after 1950 though, was it 1
A. After 19501
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Q. Yes.
A. I think it was; we chipped in after that.
Q. Not much after 1950, was it?
A. I don't remember· the· date, Mr. Ford.
Q. Let me-maybe I can help you; do you know when the
Waterview Road was improved down to pass your place?
Wasn't that 19507
A. I couldn't tell you what date it was now. You mean
the new road, the new road?
Q. Yes, the W aterview Road right behind your place.
A. I think we chipped i_n because we liked to use that road.
Q. That's .the road you used. You didn't use this 30 foot
road after the Waterview Road was built, did you?
·. .
A. Oh yes, I've used it since then just like I told Mr. James
because it was a nice little country road.
Q. A nice little country road this little piece of road was?
A. Yes, it was.
Mr. James : Let him finish.
Q. If I interrupt you, you call me ,down. I'm not going
to interrupt you knowingly.

A. O.K.
Q. It wasn't as nice as the
any chance?
A. Well now, I wouldn't say.

page 534

~

,vaterview Road by

Mr. James: We except to that.
A. No, sir, it wasn't as good a .road but I enjoyed using it.

It was a country road and no traffic to bother you; just the
people in our section used it. No one else.
Q. Beg your pardon. Go ahead.
A. And just the people in our-see; that road, the other
end was blocked then. You couldn 't-nobodv used that but
people living down there.
"
Q. Nobody kept this little 30 foot road up, Mr. Moseley.
You wouldn't use that to the exclusion of an improved highway running right behind your lot, would you?
A. We certainly paid in the pot there to have a scraper go
in there to even the bumps up, you know, and keep it so you
could pass.
Q. You didn't do that after 1950. That's before these
people came here. After Waterview R.oad was put in there,
you and everybody else down there used "'\Vaterview Road
almost exclusively?
·

American Oil Company, v. John Randolph Leaman, Jr.

325

A. G. Moseley .

.A. We used that road up until the time the lumber company
came in there and started sawi~g and put a ditch in there and
you couldn't use it.
Q. What did you do about the holes in the road and· the
growth over the road 1
pag·e 535 ~ .A. There wasn't any-it was passable. It was
a good little road.
Q. It was passable. You didn't run your automobile doWDi
there, did you you T
.
A. Absolutely. We-that's the only way you go through
there.
Q. What did you do with the refuse and dump on the road.
People dumped their trash and refuse regularly in the road Y.
A. Not in the road but on the side.
Q. In the road too on the northern entrancet
A. I never saw anything.
·Q. You never saw the trash around the northern entrance
of that road in, the opening in the trees Y
.A. If it was trash in there, I wouldn't have carried a good
car down there, cans and bottles.
Q. Even automobile debris. Didn't you ever encounter the
remains of automobiles Y
.A. I venture a lot of people used it for dumping but it
wasn't on the road. It was on the side.
Q. On the side even. What kind of drainage did it haveY
A. It had a small ditch, not a large ditch.
Q. Nothing comparable to Waterview Road
page 536 ~ though, was it Y
A. Oh, I wouldn't say it was as good as the
·
other road but we used it.
Q. You mean you could get through?
A. We got through it all rig·ht.
, Q. But you didn't use it because of a choice by any means,
did youY
A. I used it because I liked to use it.
Q. You liked the road 1
A. And it wasn't any traffic. Nobody used it but just the
folks that lived in that section on Waterview.
Q. You picked your way when you went down there almost,
wouldn't you 1
A. Not hardly. It was passable. I thought it was a good
country road.
Q. You wouldn't use it if you were in a hurry, would you T
A.
e used it most all the time.

,v
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Q.' How about in the south end t ,vasn't there a tremen,dous ditch you had to go around down by the Pine Tree Y
A. What end is that now?
Q. The south end just before you got to "raterview-to
Goodwyns N eek Road.

Court: 630.
Q. Wasn't it almost an impossible mu_d-hole that you
couldn't go through?
.
.
page 537 ~ A. There was a hole there; in dry weather it
didn't bother us. Of course we filled in, all of us
filled in and pitched in together and filled that hole up. ·
Q. You didn't do that after 1950. Try to be more specific
if you will.
A. I can't remember the date.
Q. In dry weather it was more like a crater, wasn't it, that
big hole?
A. No, it wasn't all that bad.
Q. And in wet weather it was more like a lake, wasn't it t
A. Well, I used it in summer only. That's when I stayed
down there only. In winter time I didn't use it.

Mr. ~,ord: All right, sir.
RE-DIRECT EXAMINATION.
By Mr. James:
Q. It wasn't a paved highway?
A. Sir!
Q. It wasn't a paved highway?
A. No, sir, it wasn't a paved highway.
Q. You used it up until the time they blocked itt
A. I used it because I enjoyed using· it and I think a lot of
folks did the same way.
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