IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5612

VIR.GINL.\:
In the Suprmne Court of Appeals held .at the Supreme
Court of ...\ppeals Building in the City of Richmond on Friday
the 30th day of Noven1ber, 1962.

LIB

~IULLINS,

Plaintiff in Error,

against

!JERRELL CLIFTON, AN INFANT UNDER TI-IE AGE OF
T1VENTY-ONE YEARS, "'\VHO SUES BY JOHN
CLIFTON, HIS FATHER AND NEXT FRIEND,
Defendant in Error.

From the Circuit Court of Tazewell County
·vincent L. Sexton, Jr., Judge

Upon the petition of Lib 1\Iullins a writ of error and super.-:edea.s. is aw~1rded him to a. judgment rendered by the Circuit
Court of Tazewell County on the 31st day of August, 1962,
in a certain motion for judgment then therein depending,
wherein J en·ell Cliftou, an infant under the age of twentyone years, who sues by J olm Clifton, his father and next
friend, was plaintiff and the petitioner was defendant; upon
the petitioner, or son1e one for him, entering into bond 'vith
sufficient seeuritv before the clerk of the said circuit court in
the penalty of ~igl1teen thousand dollars, with condition as
the }a.,v directs.
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ORDER.
On the 6th day of Decen1ber, 1961, came the plaintiff, in
person, and by counsel, and also catne the defendant, in person, a.nd by counsel, and thereupon the parties announeed to
the Court that they were ready to try t11e issue joined between
the plaintiff and the defendant herein.
Thereupon came a jury of seven persons, to-"Tit: E. R..
Kilgore, Don ~fcKinney, "\V. P. (Paul) Fern, ~:Iary ~IcGlanl
mery, Cynthia Neel, George Turner, Jr. and H. Paul Buskill,
who were sworn to well and truly try the issue joined between
the plaintiff and the defendant and a true verdict render according to the evidence, and after hearing the evidence, the
instructions of the Court, and argument of counsel, retired to
their room to consider of their verdict, and after delibernting
at length, returned into open Court and reported to the Court
that they were unlllble to reach a verdict and 'vere hopelessly
dead-locked.
Thereupon, the Court directed a juror to stand aside and
dec.lared a mistrial, and the jury was discharged fron1 further
conside·ration of this case.
Thereupon, the defendant, by counsel, moved the Court for
summary judgment upon the ground that the evidence showed
that the plaintiff was guilty of contributory negligence as a
matter of law, and asked the Court to defer ruling on said
motion until a transcript of the evidence could be secured.
The Court having maturely considered the evidence in this
case, having reviewed memorandum of counsel, and after
hearing oral argument of counsel for the plaintiff
page 19 r and the defendant, and being of the opinion that the
motion for summary judg·ment for tl1e defendant
is not well taken;
It is adjudged, considered and ordered that said motion
be, and' the same is hereby, overruled, to 'vhich ruling of the
Court, the defendant, by counsel, excepted.
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It is considered and ordered that this case be, and it is
hereby, continued until the May tenn, 1962, of this Court.

•

•

•
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•

Enter this order this the 20th day of February, 1962.
V. L. S. JR., Judge .
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Filed in the Clerk's Office Circuit Court of Tazewell County,
Virginia, June 11, 1962.
Teste:

ELIZABETH ........ , Deputy Clerk.
!tiOTION TO SET ASIDE VERDICT AND GR.ANT
SUMlVIARY JUDG~IENT.
Now comes the defendant, Lib 1\fullins, by coun~el, and
respectfully n1oves the Court to set aside the verdict of the
jury returned in this case on ~the 23rd day of May, 1962, and
to grant a summary judgment in favor of the defendant, for
the following- reasons :
(1) The Court erred in overruling the motion of the defendant to strike the plaintiff's evidence at the time plaintiff
rested his case upon the first trial of this action held on December 6, 1961, and December 8, 1961, for the reason then assigned that the plaintiff's evidence showed the plaintiff to be
guilty of contributory negligenee as a matter of law.
(2) The Court erred in overruling the motion of the defendant for summary judgment at the conclusion of the first trial
of the case held on December 6, 1961, and December 8, 1961,
for the reason then assigned tha.t all the evidence showed the
plaintiff was guilty of contributory negligence as a matter
of law. ·
(3) The verdict of the jury ·returned on the 23rd day of
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lVIay, 1962, is contrary to the law and the evidence and not
supported by the evidence.
(4) Because of the error committed by the Court in reply to
a. question propounded by EarlS. Wallace, a juror,
page 34 ~ during the jury's deliberation upon the second trial
of the case, as to whether or not the jury had the
right to consider certain tire marks shown on the highway in
Exhibit No. 5, to which the Court replied, "Whether or not
those tire marks may have been the car that went over the
bank there is no evidence. That is for you gentlen1en to determine.''
The uncontrntlicted h~Htinwny wns that therP were no tire
Jnarks or tracks upon the higl1way n1ade by either of the vchic.les involved in the accident, and wl1en the Court failed to
instruct tl1e jnry not to ('Onsider any tire 111arks sl10wn in the
photograph introduced in evidence ns gxhibit No.5, hut to the
c·ontrarv left the uwtter of whether the tire marks sl1own in
the cxl1ibit were those made hv the automohile driven hv the
plaintiff for the jury's determination, the Court erroneously
invited the jury to eom;;ider n matter which waf; not in evidenre.
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This day cauw ag·ain the plaintiff, by counsel, and also tlw
,]efendant, by counsel, and the Court having n1aturely considered the nwtion of the defendant to set aside the verdict of
the ,jury and grant su1nmary judgment for the defendant, and
the briefs of the plaintiff and the defendant filed herein on
~aid motion, and being of the opinion that the n1otion is not
,,·ell taken;
It is adjudged, consid(lr(ld and ordered t11at said 1notion
he, and the same hereby is, overruled.
It is furthrr ncljudged, considered and ordered that the
plaintiff have and recover of the defendant the sum of Fifteen
Thousand Dollars ($15,000.00) in accordance with the verdict
of. the jury in this cas·e, togetl1er with interest thereon fron1
l\Iay 23, 1962 at Six Per Cent (6%) per annun1 until paid and
his eosts in this behalf expended, to which ruling of the Court
in overrulinQ; defendant's motion to set aside the verdict of
the jury and grant summary judgment for the defendant and
the action of the Court in entering· judgment on the verdict
of the jury, the defendant, by counsel, objected and excepted.
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Thereupon the defendant moved the Court for a stay of
execution for sixty (60) days and stated to the Court that it
was his intention to apply to the Suprmne Court of Appeals
for a writ of error.
Upon consideration whereof, it is considered and ordered
that the execution on the judgment herein gTanted be, and the
same is hereby, stated for a period of sixty (60) days from
this date.
page 55~

•
Enter this oi'Clel'

•
thi~

the 31~t day of . .:\.ugust, 1962.

V. L. S., JR., tT udge.
page

56~
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Filed in the Clerk's Office Circuit Court of Tazewell County,
Vitginia, Sept. 13, 19G2.
Teste:
R. I. HAWKINS, Deputy Clerk.
NOTICJ-.~

OF APP.b}AL AND ASSIGN1IENTS OF ERROR.

The defendant, Lib ~1ullins, hereby gives notice of appeal
fro1n the final order of the Circuit Court of Tazewell County,
Virginia, entered in this action on the 31st day of August,
1962, and sets fort11 the following assignments of error.
(1) The Court erred in overruling the m.otion of the defendant to strike the plaintiff's evidence at the time plaintiff
rested his case upon the first trial of this action held on December 6, 1961, and De.eember 8, 1961, for the reason then
assigned that the plaintiff's evidence show. ed the plaintiff
to he guilty of contributory negligence as a matter of law.
(2) The Court erred in overruling the motion of the defendant for sunnnary judg111ent at the conclusion of the first trial
of tlw case hPlrl on Decmnber 6, 1961, and Decen1ber 8, 1961,
for the rea.so11 tlwn assi~ned that all the evidence showed the
plaintiff to h~ guilty of contributory negligence as a matter
of law.
(3) The Court erred in overruling the written motion of
the defendant filed in this action on June 11, 1962, to set aside
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the verdict of the jury returned on the 23rd day of ~lay, 1962,
and to grant summary judgment in favor of the defendant, for
the reasons therein assigned in support of said n1otion, to-wit:
page 57 ~

(a) ''The Court erred in overruling the motion
of the defendant to strike the plaintiff's evidence
at the time plaintiff rested his ease upon the first trial of this
action held on December 6, 1961, and December 8, 1961, for
the reason then assigned that the plaintiff's evidence showed
the plaintiff to be guilty of contributory negligence as a matter of law.
(b) ''The Court erred in overruling the motion of the defendant for summary judgment at the conclusion of the first
trial of the case held on Decen1ber 6, 1961, and December 8,
1961, for the reason then assigned that all the evidence showed
the plaintiff was guilty of contributory negligence as a matter
of law.
(c) "The verdict of the jury returned on tl1e 23rd day of
~fay, 1962, is contrary to the law and the evidence and not
supported by the evidence.
(d) "Beeause of the error committed by the Court in reply
to a question propounded by Earl S. Wallace, a juror, during
the jury's deliberation upon the second trial of the case, as
to whether or not the jury had the right to consider certain
tire marks shown on the highway in Exhibit No. 5, to which
the Court replied~ 'Whether or not those tire marks may have
heen the c.ar that 'vent over the bank there is no evidence.
That is for ~"ou gentlemen to determine.' ''
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•

•

•

•

Tried before Hon. v. .incent L. Sexton, Jr., Judge and a Jury
at Tazewell in Tazewell Countv and Commonwealth of Virginia on 'Vednesday, December"6, 1961 and Friday, December
8, 1961.
Appearances: For the Plaintiff: John "\Y. Gillespie, Esq.,
~Iessrs. Combs, Cmnbs and Street, N. D. Street, Esq.
For the Defendant: ~Iessrs. Gillespie & G.ill(lspie, Carl C.
Gi11espie, Esq., Carl C. Gillespie, Jr., Esq .

•

•

•

•

•

1st. Tr.
page 1 ~
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Lib 1\Iullins

Y.

J el'l·ell Clifton

7

JIMl\IY DAVIS,
a witness introduced on behalf of the plaintiff, being first
duly sworn, testified as follows:
DJR.ECT EXAl\IINATION.
By }Ir. Street:
Q. 1. Your name is Jin1my Davis?
A. Yes, sir.
Q. 2. How old are you?
A. Eighteen.
Q. 3. 'Vhere do you live?
A. Shortts Gap.
Q. 4. On November 6, 1960 you had oc.casion to be with
,Jerrell Clifton. Do you ren1ember that day f
A. Yes, part of it.
Q. 5. Part of it?
A. Yes.
Q. 6. I believe you were involved in an accident that day?
A. Yes, sir.
Q. 7. Do you l'(lll1Cn1lwr when you got with ,J (lrrell Clifton?
A. Yes, sir.
Q. 8. 'Vould you t<:'ll the Court and Jury just what happened after you got in the (lar with bin1 and as far as you
can remember 1
A. 'Ve sta-rted to a funeral, and 1\fr. Clifton told Jerrell if
the road was slick not to go up on the mountain, and we
looked at. the road and the road was n1uddy and we
1st. Tr. deeided to come back and take l1is mot11er to church.
page 4 ~ 'Ve con1e back to the foot of the l1ill and n1et Mr.
~Inllins, and on down about a mile below that and
.J (ll'rPIJ eut nround hint and started to pass him and blew, and
T IookN] hack at tlw hoYs, ancl that. is all I ren1e1nher.
Q. 9. Yon !'ifiY yon fo11owClrl hhn from tlw foot of tlw hill.
r~ therr. anv land n1ark nt the foot of fhe l1ill 1
A. That. bridge.
Q. 10. How fast were you going wl1en you followCld Lih
)[nllinR down the road?
A. About thirtv to thirtv-:five.
Q. 11. And vo{t r.a1ue down the road approxin1ntely one
mile 1
~
A. Yes. sir.
Q. J 2. You snv yon saw ~01ne hoy·s on tl1Cl left. Do you
know who those bovs were?
A. ·Yes.
~
Q. 13. 'Vho were t11eyf
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Da.vis.

A. Jerry Davis and Peerv Davis and ICenneth 'Vade.
Q. 14. Did you say there \vas some kind of motion or movement before that1
A. I don't know, I think it was.
Q. 15. I believe you statetl that Jerrell Clitfon did blo1v
his horn t
A. Yes, he did.
Q. 16. ''Then he started to pass. How fast was J en·ell Cliton g-oing when he started to pass Lib ::Mullins 1
A. About thirty-five.
Q. 17. How n1uch did he speed up?
A. I could not say.
Q. 18. Wl1at happened to you 1
A. 'Vhen he started to pass I looked bac.k at the
1st. Tr. boys.
page 5 ~
Q. 19. Do you rmne1nber a.nyt.hing else 't
A. Not after he started to pass.
Q. 20. You say this was Sunday. ·when do you recall next
anything that happened after that~
A. Thursday.
Q. 21. The following· Tlnnsda:y?
A. Yes, sir.
Q. 22. 'Vhere were you~
A. In the hospital.
Q. 23. vV ere you injured in this wreck f
A. Yes.
Q. 24. How severe were your injuries?
A. I g·ot my nose busted--crushed and my head injured
and 1ny-knocked out of place a little.
Q. 25. Your nose got banged up pretty had?
A. Yes, sir.

CROSS

EXA~1INATION.

By l\Ir. Gillespie:
Q. 1. You say you were treated there at the Clinch Valley
Clinic in Richlands?
A. Yes, sir.
Q. 2. 'Yhile you were down there did any Sta1<:' Troopers
come up to see you f
A. Yes, sir.
Q. 3. Talked to you?
A. Yes.

Lib l\Iullins v. J en·ell Clifton

9

Jirwmy Davis.
Q. 4. 'Vho were they?
A. I don't know.
Q. 5. You didn't know their names?
A. No, sir.
Q. 6. Didn't they ask you about how this accident occurred f
A. Yes.
Q. 7. Didn't you tell them that you didn't remember anything after you and Jewell Clifton left Shortts Gap Y
A. No, I didn't.
Q. 8. Yon didn't tell tbmn you were knocked out and didn't
remmnber anything- about how the accident occurred~
A. I told thmu I don't re1nen1ber how it happened. I didn't
tell him nothing about not ren1embering going down the mountain.
Q. 9. Yon are trying to tell the jury you ren1e1nber sonlething about how it happened today f
A. Yes, I know how it happened when we got down and he
started to pass that car.
Q. 10. IIaven't you talked to different people since you
have gotten out of the hospital and told then1 you were
knocked out and didn't know anything about 'vhat caused
this accident ·or how it happened?
A. No, I didn't.
Q. 11. I-I ave you not told I{enneth 'Vade you didn't know
how it happened 1
A. No, I did not.
Q. 12. \Vl1at?
A. No, I didn't.
Q. 13. You do remmnber talking to the State
1st. Tr. Troopers in tile hospital
pag-e 7 ~
.A.. Yes.
Q. 14. And they asked you about how it happened f
A. Yes, sir.
Q. 15. And your telling- thent that you didn't know anything· about how it happened?
A. No, I didn't. I said I remember we followed a '56 Ford
down to where we 'vrecked. I didn't lmow nothing else.
Q. 16. Did you tell them you rmnembered starting to pass
this Ford?
A. I don't. remember whether I did or not.
Q. 17. T"11ey were there asking you how it happened?
A. Yes. sir.
Q. 18. If you remen1bered starting around the Ford you
would have told them, would you not?

1st. Tr.
page 6 ~

0
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Jimmy Davis.
A. Yes, I guess.
Q. 19. But you don't know whether you did tell then1 or
not?
A. No, I don't.
Q. 20. You didn't tell them that you remember starting
around the Ford and you didn't tell them Jerrell Clifton
blew the horn, did you f
A. No, I didn't.
Q. 21. Why didn't you tell then1 if you remembered it Y
A. Well, just my memory. I didn't know it at the time.
Q. 22. You didn't know it when they asked yon about it!
A. No.
Q. 23. But you rCinen1ber it now?
A. Yes.
Q. 24. "Then did you first remen1ber what hap1st. T-r.
page 8 ~ pened after leaving Shortts Gap? You didn't renlember it smne tin1e later when these State Troopers were asking you about it in tl1e hospital! .Just when did
von remember that 7
• A. After I came hon1e.
Q. 25. After you came home.
A. Yes.
Q. 26. After you ~anw hmne you got to talking about. it'
A. No.
Q. 27. You and J en·ell Clifton have talked about this a
good deal since then?
A. No, we ain't talked. We talked about ho"r bad we had
been hurt.
Q. 28. Talked about l10w bad you were hurt? How long had
you been l1ome when you remen1.ber starting around the car
and ·re~nentber .Jerrell blowing the horn 7
A. About a day or two.
Q. 29. Is that wl1en you decided yon were going to have to
t·en1en1ber so1nething· of that kind if you expected to g·et any
da1nages for your injuries?
Tlle plaintiff, by counsel, objected to the foregoing question,
which objection the Court sustained, to 'vhich action and ruling of tl1e Court the defendant, by counsel, at the time excepted.

Q. 30. Have you talked to these other Davis boys and the
'Vade boy?
A. Yes, I talked to them but not about the wreck.
Q. 31. You never tall{~d to any of them about t"he wreck?

Lib Mullins v. Jerrell Clifton

11

J-imlJny Davis.

1st. Tr.
page 9 ~

A. I asked them what happened.
Q. 32. ·You asked them what happenedf
A. Yes. I didn't make any comment on it.
Q. 33. Now, ":hat kin are these Davis twins to

you?
A.
Q.
A.
Q.

I don't know whether they are any or not.
34. They are buddies or yours 1
No. I just went to school with them.
35. And Jerrell went to school with them Y
A. I don't know whether he went to school with them or
not.
Q. 36. You live there in the same neighborhood and are
good friends?
A. Some times we are and some times we ain't.
Q. 37. Y()u had never seen ~Ir. Mullins before that morning, had you f
A. No, sir.
Q. 38. As a matter of fact you didn't see him then Y
A. No, I didn't see him then.
Q. 39. Now, was Mr. l\Iullins on his side of the road when
Jerrell started around?
A. I don't know. I looked back.
Q. 40. ''That?
A. I looked back.
Q. 41. Yon looked back?
A. Yes, at the boys.
Q. 42.
ell, you sa'v this car ahead of you before?
A. Yes, sir.
Q. 43. Before he started around, was he driving along at a
slow rate of speed when you saw him?
lst. Tr.
A. No. He was close to the white line.
page 10 ~ Q. 44. Close to tl1e white line?
A. Yes.
Q. 45. 'Vas he across the white line~
A. No. He was right on the wl1ite line.
Q. 46. You mean he l1ad l1is wheel on the white line?
A. Yes, almost.
Q. 47. I mn talking· about just before .rerrell started to
go around.

'V

The plaintiff, by counsel, objec•ted because the witness said
he was not looking.
Q. 48. If ·he does not know he can say so?
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By the Court : Go ahead and ·answer the question.
A. I don't know at the time whether he was or not.
Q. 49. Jerrell didn't try to pass this car when the car ahead
of him "'as across the white line, did he?
A. I don't know.
Q. 50. As a 1nattcr of fact you don't know anything about
how this accident occurred any more now than you did when
you were talking· to the State Troopers down at the hospital,
do you?
A. Yes.
Q. 51. You remeinbet· son1ething: after this, after you got
back hon1e?
A. Yes.
Q. 52. How long were you in the hospital?
A. Ten days.
Q. 53. Yon rmuember everything· else while they
1st. Tr. ·were clown there talking· to you, didn't you. You
page 11 ~ remember talking· to thmn and telling them you
didn't ren1.mnber anything-f
A. I don't know what I told then1.
Q. 54. Now, do you reineinber that they were there talking
to vou?
A. I ren1e1nber the1n cmniug- nnd talking· to me. I don't
ren1ember what they asked.
Q. 55. You re1nei11her them a~king- you how tlw a~<>ident
occurred?
By Mr. Street: Objection to tlw question. That has been
asked preyiously and answered.
By the Court: Let hin1 answer again.

Q. 56. lTow 1nany Trooper~ were there talking to yon?
A. Two.
Q. 57. TwoV
A. Yes.
Q. 58. How long- was that before you left the hospital
going home?
A. I don't ren1etnher what day they was there. I left
Sundav-~Ionday n1orning·. I ·was there on Thursday.
Q. 59. When was it that you were talking to these Davig
twins and asking them 'vhat happened?
A. V\Tell, along-I seen then1 two or tbree tin1es afte1·
that.·
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Pee·ry Davis.
Q. 60. How long had you been hon1e when you talked to
them?
A. About two or three w·eeks.
Q. 61. And you asked them what happened?
A. No, I just asked them what all they knew
lst. Tr. about it, that is all.
png·e 12 ~
Q. 62. Yon didn't ask then1 how the accident
occurred, then¥
A. I asked then1 what they lrnowed about it.
Q. 63. You ask them what fhey knew about it. \Vben did
,·ou talk to J(enneth \Vade?
· A. I don't know ho'v long, maybe a month or two ago.
Q. 64. A n1onth or so ago?
A. l\[nvhe two or three weeks.
Q. 6;), ·Tf e lh·es down tlwre near you 1
A. Yes.
Q. 66. And you had not talked to hin1 about tl1is until about
n month 01· so ago~
A. ·yes. I seen him sincB then.
Q. 67. Yon knew he was standing there just about 'vhere
thif-: aerident happened, didn't you 1
.A. Yes. after he told me I did.
Q. 68. \Vl1at?
A. After thev told me.
·Q.. 69. After 'they told you you did? Now, you didn't know
that thry· were standing there at all until they told you son1e
tiJnc later that tl1cy were standing there, did you~
A. No.
Q. 70. YPt, yon tell the Jury-you just told this Jury tl1at
~~ou ~mw tlw two Davis twins and the "\Vade boy standing there
lwfoJ'P von started around the ~fnlJins f'Hl' clicln 't you?
A. I ·don't know.
'
·

•

•

•

1st. Tr.
page 13 ~·

PEERY DAVIS,
another witness introduced on behalf of the plaintiff, lwing first duly s':vorn, testified as follows:

DIR.E,CT EXAl\fiNATION.
R:v ~fr. John W. Gillespie:
0. 1. Is vour name Peerv Davis?
A. YeR. ~ir.
·
Q. 2. Talk loud so these ladies and gentlemen here can
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hear you and the Court can hear you. \Vhere do you live Y
A. Buchanan County.
Q. 3. \Vhereabouts, what community or villege do you live
in1 Do you live near Grundy, Virginia 7
A. Yes.
Q. 4. Do you ha\e a brother?
A. Yes, sir.
Q. 5. Is he your twin brother Y
A. Yes.
Q. 6. "\Yhat is his uan1e?
A. Jerry.
Q. 7. How old are you?
A. Eighteen.
Q. 8. Do you know Jerrell Clifton sitting over here by Mr.
Street?
A. Yes.
Q. 9. Ho'\v long have you known Jerrell Y
A. Several years.
Q. 10. Did you go to school with him Y
A. Yes, sir.
Q. 11. Did your brother Jerry go to sehool with
1st. Tr.
page 14 ~ hin1?
A. Yes, sir.
Q. 12. Do you remember the n1orning in which he got hurt
in a.n automobile accident there near Grundy, ·virginia on
Route 460!
A. Yes, sir.
Q. 13. Do you ren1ember what day of the week it was f
A. Yes.
Q. 14. What day of the week was it?
A. Sunday.
Q. 15. Where were you when you first saw Jerrell Clifton
that day?
A. I was standing up there at the Grassy School houserip:ht down below it.
Q. 16. Right down below the Grassy School House?
A. ·Yes, sir.
Q. 17. Were you on the side of the road T
A. Yes.
Q. 18. Route No. 460, 'vas itf
A. Yes.
Q. 19. How far was that from where the accident happened,
where you were standing?
A. From the G~assy School House f
Q. 20. No. From where you were standing to the place the

Lib

~Iullins

v. Jerrell Clifton
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Peery Dav·is.

car went over the bank? IIow far were you fr01n the place
where it went over the bank ·f
A. About three hundred feet.
Q. 21. About three hundred feet. Did you see Lib ~Iullins
that nwrning, tl1at day about the time of that accident 1
A. Yes, sir.
1st. Tr.
Q. 22. vVhere did you see him f
page 15 ~ A. ·Cmning around the curve.
Q. 23. 1Vas the curve-on which side of you,
nearer Shortts Gap or Grundy f
A. Nearer Shortts Gap.
Q. 24. And the a.~cident happened near Grundy from where
you were standing f
A. Yes.
Q. 25. He came around t11e curve. 'Vas he in an automobile?
A. Yes.
Q. 26. Who was driving, could you tell?
A. Lib.
Q. 27. Lib 1\fullins 'vas driving?
A. Yes.
Q. 28. "\Vas there any one in the car \vith him?
A. His little boy and his wife.
Q. 29. His wife and little boy?
A. ·Yes, sir.
Q. 30. Do you kno\v where his wife was riding In the
car?
A. No, sir, I didn't pay any attention.
Q. 31. 'Vas she in the front or hack seat?
A. Front, I think.
Q. 32. 'Vas it a two seated car?
A. ·Yes, sir.
Q. 33. Now, when Lib lVIullins C.lnne around the curve
·where was Jerrell Clifton's car?
A. It was right behind him.
1st. Tr.
Q. 34. It was right behind him?
page 16 ~ A. Yes, sir.
Q. 35. Could you tell about how fast they were
driving?
A. They \vere coming around the curve about thirty-five
n1iles an hour.
Q. 36. They were coming around the curve about thirtyfive miles an hour?
A. Yes~ sir.
Q. 37. Were both of them driving about the same speed?
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Peet·y Davis.
A. Yes.
Q. 38. How far away from you, back toward Shortts Gap,
was that curve would you guess 1 If you don't know, give us
vour best idea. of it?
· A. About a quarter of a mile, son1ething- like that.
Q. 39. After they came around the curve, what happened
then?
A. Lih came around the curve and .J en·ell was right hehind
hin1, and when .J en·ell got close to Lib he started to g·o around
him. vYl1en he got up to hiln Jerry threw up his hands at
.Jel'rell and Lib looked back.
BY the Court:
·Q. 40. 'Vho put up his hand?
A. Jerry, my brother, and Lib cut over two feet ou .] Cl'l'ell '~
:;;ide and crowded Jerrell off the road and went three hundred fpet before he went over the hank.
By l\Ir.•John W. Gillespie:
Q. 41. Did you see your brother throw up his hand at J crrell Clifton 1
A. Yes, sir.
1st Tr.
Q. 42. And that was about the tin1e he started to
page 17 ~ pass'
A. Yes.
Q. 43. You say Lib ~iullins looked back~
A. Yes.
Q. 44. Did you see hin1 look back 1
A. Yes.
Q. 45. T-Iow did he look 1
A. Back over his shoulder.
Q. 46. Turned his head around 1
A. Yes.
Q. 47. ''Then he did that what did he do with his car then?
A. l-Ie went two feet on .J en·ell 's side when he looked hack.
Q. 48. You mean across the white line?
A. Yes, sir, on Jerrell's side.
Q. 49. ·Could you see that plainly, that he was over tlwt
white line~
A .. Yes, sir.
Q. 50. When he crossed over the white line, what. did 1w
dor ·
A. ,Jerrell hit Lib's car in the front door.
Q. !11. Jerrell hit Lib's car in the front door?
·'A. Yes.

Lib l\Iullins v. Jerrell Clifton
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Q. 52. And what ·happened

then~

A. And Lib went on down the road and J en·ell went over
the hank, and Lib backed his car up.
Q. 53. flow far down the road did Lib go f
A. Six hundred feet.
Q. 54. Six hundred feet~
1st. Tr.
A. Yes, sir.
page 18 ~
Q. 55. \Vhere did Jerrell's ear go!
.A. Jerrell went over the bank. He went around
tln·ee hundred feet before he went over.
Q. 56. And Lib w0nt down the road six ln1ndred feet ·f
A. Yes, sir.
Q. 57. "'Vhen the car wrnt ovet· the hank did Lib get out
mul con1e hack to tlw ~cenc of the accident 1
A. No, sir.
Q. :58. Did you p:o down to the seene of the accident?

Ry )[ r. Carl C. Gillespie: "'Ve want to object to the leading
qu(lstions being asked of the witness. "'Ye feel that he should
ask the witnN~s what l1appe1wd.
By the Court: Ask 'hin1 \Yhat happened. Sonte times it is
1wcessnry-

Q. 69. After tlw aeeide11t was oYer where did you go?
A. I went clo''Tn there and helped get .Terrell and then1
out.

Q. 70. You went down tlwre and lwlped get .Jerrell and
them out?
A. Yes, sir.
Q. 71. \Vlw elge wa:-; thPr(l!
A. 7\fe nnd .JerrY and J{enneth and two more bovs.
Q. 72. 'Vhrn ~:-oi1 saY ".T(liTy'' do you nwan .JeiTy Davis'
A. Y0R. and l{N1neth 'Ynde.
0. 73. 'y0rr thesp the snnw two ho~·s standing on the road
with vouGJ
A. ·Y0~, Rir.
Q. 74. 'Ylwn you got rlown to the car did you
1st. Tl'.
see .Jerrell?
pag·r 19 }·
A. Yes. T·Jwy were both under tlH' dash.
Q. 75. They ~v('re hotl1 under fhe dash?
A. Yes. sir.
Q. 76. Could ~~ou tell wlwther they were consC'ions or un(•onscious?
A. No, I c.ould not tell. .Tinm1~r was 'hollering.
Q. 77. Could yon not nnd(lrstand him~
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A. No, sir.
Q. 78. And what about .Terrell. \Vas ,Jerrell 1naldng any
noise?
A. No, sir.
Q. 79. \Yhen you thre(' boys g·ot down there?
A. No, sir. A ear cmue up the road and they stopped and
c.ame do,vn in there.
Q. 80. \Ybere was that car when it went oyer the bank, if
you know, with reference to a tree?
A. "\Vhere was the car~
Q. 81. Yes. I mn talking about ,Jel'l·ell Clifton's car.
A I don't ren1e1nbet· where the car was at It went over
the hank and hit a poplar tree.
Q. 82. \Yas it still up against that tree?
A. The fender was? it was wrapped around.
Q. 83. The fender 'vas wrapped around the tree?
A. Yes, sir.
Q. 84. How long before a State Trooper got there¥
A. I didn't pay any attention.
Q. 85. Do you know which State Troopers got there?
A. No, sir, I didn't know their na1nes.
Q. · 86. How 1nan):" ean1e?
1st. Tr.
page 20 ~ A. Three, I think.
Q. 87. Three?
A. Two or three.
Q. 88. \Yere they togetl1er?
A. The~r "rere together: two of thmn were.
Q. 89. \Vhat about the third one. \Yas he with then1 or by
hin1selff
A. I think he was by himself or had son1e body with him.
Q. 90. fie was by himself?
A. Yes, sir.
Q. 91. But the other two were together, you think?
A. Yes, sir.
CROSS
By

EXA~IIN.A.TION.

~1:r.

Q.
A.
Q.
A.
Q.
g·ood
A.

Carl C. Gillespie:
1. You say you are Peery DaYis?
Yes.
2. You went to school with Jerrell Clifton?
Yes.
3. You live over ther(' in the ~ante neighborhood and are
friends Y
Yes, sir.
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Q. 4. You and your twin brother, Jerry Davis,. and Kenneth "\Vade were standing near what you descr1be as the
Grassy School House?
A. Yes.
Q. 5. That is on the point of the curv-e some distance back
up the road toward Shortts Gap 1
1st. Tr.
A. Yes, sir.
Q. 6. About bow far?
page 21 ~
A. I would not know.
Q. 7. That is an "S" curve up there?
A. I don't kno,v.
Q. 8. As a matter of fact as you start down, about 'vhe·re
this Clifton car went off the road, and look up the road that
curve turns to the right and then turn hack to the left out of
sight?
A. No, sir.
Q. 9. 'Vhat does it do then!
A. There is one c01nes to the right and goes on a.round and
then around that curve and then back to the right.
Q. 10. Say this is in the direction of Shortts Gap?

A. Yes.
Q. 11. Does not that road turn around as you come down
this \\ray to the right?
A. Is this coming down?
Q. 12. This is going down. This is toward Shorrts Gap
and this is toward Grundy. As you leave Shortts Gap don't
you g·o a.round a curve here?
·
A. Yes.
Q. 13. And curves to the right and then it curves back to
the left?
A. Yes, and it curves back to the right.
Q. 14. Go on down beyond, tlwre is another curve to the
right?
A. Yes.
1st. Tr.
Q. 15..Just before you reach what is kno'\\?Jl as
pag·e 22 ~ \Yacle's Grocery Store?
A. Yes, sir.
Q. 16. 1YC're you at this curve?
A. Yes.
0.. 17. ·'ton were standing at that curve here?
A. Yes.
Q. 18. And that is possibly five or six hundred feet, at least
two hnndrecl varcls fron1 where theRe two cat~~ (Iaine together?
.A. I rlidn 't pay any attention al1out that.

20

Supreme Court of Appeals of Virginia

Peery Davis.
Q. 19. N O\Y, you say you first saw the ~Iullins car going
down the road about thirty-five miles an hour.
A. Yes.
Q. 20. And travelling on its side of the road Y
A. Yes.
Q. 21. That the Clifton car was following along behind Y
.li.. Yes, sir.
Q. 22. 'Vhen it got down to that straight stretch you heard
it go into passing gear 1
A. No, I didn't.
Q. 23. "\VhatY
A.. I didn't pay any attention.
Q. 24. Could you not hear that motor roaring when it went
into passing gear 1
A. No, sir.
Q. 25. It was going about thirty-five miles an hour?
A. Gradually it has to pick up speed before it
1st. Tr. can pass.
pag-e 23 ~ Q. 26. The Ford 1\ir. l\fullins was driving, didn't
pick up any speed f
A. I didn't pay any attention.
Q. 27. '~V11at were you doing?
A. I was standing there looking at thetn and talking.
Q 28. If you were looking at them you could see what
l1appened ~
A. I can't tell you exactly what. all happened.
Q. 29. If JOU were standing; there looking at tl1em you could
tell whether or not 1\fr. lVIullins speeded up, could you not?
l\.. No, sir.
Q. 30. If he did yon could not tell it?
A. I rould not tell whether he speeded up or not.
Q. 31. You know that when that Pontiac goes into passing
gear it makes an unusual noise?
A. I g·uess.
Q. 32. You have heard it before~
A. No, sir.
Q. 33. Before tl1at day?
A. No, sir.
Q. 34. Now, you were standing on which side of t11e road'
A. This side.
Q. 35. You were standing on the left 11and side n~ you look
down?
A. Yes.
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Q. 36. This car behind would have to pull out from behind
the Mullins car to start around, 'vould it not Y
1st. Tr.
A. Yes, sir.
pag·e 24 ~ Q. 37. When it pulled out from behind the Mullins car to pass, it would be between you and the
1\{ullins car, would it not?
A. Say that again, sir.
Q. 38. vYell, say here is the 1\lullins car, here is the Clifton
car,-it comes around and pulls out to pass, it would have to
get in this position, would it not?
A. Yes, sir.
Q. 39. It would have to pull out here like that and pass
around?
A. Yes.
Q. 40. You were standing up here Y
A. I 'vas standing- forty-five feet fron1 where they hit.
Q. 41. Forty-five feet fron1 where they bit?
A. Yes.
Q. 42. And they tnust have been right up here? You were
forty-five feet fron1 the curve when he started around?
A: He was con1ing around this curve.
Q. 43. You were standing about tl1e point of that curve?
A. I ·was standing forty-five feet frmn where they hit.
Q. 44. At any rate, the Clifton car 'vould have to pull out
from the rig·ht lane, and pull out across the passing line at
an angle?
A. Yes, sir.
Q. 45. And when it would do that it would be between you
and the Mullins car, would it not,-it would have to be in
order to get around?
A. Yes.
Q. 46. In tl1at lane to pass?
1st. Tr.
page 25 ~ A Yes.
Q. 47. And you could not possibly see at that
tninute where the Mullins' car was with reference to the white
line?
A. I saw the Mullins car.
Q. 48. vV11ere 'vas the Clifton car when you saw it?
A The Clifton car was behind 1\tfullins, and Clifton started
around 1\fullins and hit the l\£ullins car in the front door.
Q. 49. I thought you told the jury the l\fullins car pulled
over to the left, two feet on the left?
A. He did pull over two feet when he looked back.
·
Yes, sir.
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Q.
A.
Q.
over

50. And ran into the side of the Clifton carT
No, Mullins c-rowded Clifton.
51. The l\fullins car hit Clifton's car 'vhen he pulled
two feet 1
A. Yes. Clifton hit l\I ullins. Mullins was crowding the
road.
Q. 52. "\Vho hit whof
A. ,Jerrell hit the 1\tiullins car.
Q. 53. Didn't he hit it, actually, back on the left rear fender
and extend on up to the left door f
A. No, sir, l1e hit him in the door.
Q. 54. Didn't you see pa-rt of the tail light-that rear tail
light 'vas knocked out of the l\fullins car¥
. ~.
. No, sir.
Q. 55. You were still there when the Troopers got there?
A. Yes.
1st. Tr.
Q. 56. You talked to the Troopers?
page 26 ~ A. I told him mv name.
Q. 57. You told l1im your name and told him you
were standing there, and he asked you about it 1
A. No, sir, he didn't ask me.
Q. 58. You told the Trooper you saw it and you tell the
jury he didn't ask you anything about. what happened? I~
that what you sayt
A. I didn't. tell tl1e Trooper what happened.
Q. 59. You told him you saw it?
.A.. No, I didn't tell the policeman I saw it. I told the policeUlan my name.
Q. 60. He got your name!
A. Yes, sir.
Q. 61. Were you there W"hen he had }.fr. l\Iullins to back his
car up to approximately where the hvo cars came together?
A. The policeman?
Q. 62. Yes.
A. No, I didn't see tl1e policeman get }..lullins car.
Q. 63. You misunderstood 1ne. You were there when the
policeman asked l\fr. 1\Iullins to hack his car up to approxinlately· where the two cars came together T
A I didn't pay any attention.
Q. 64. Did you see that tail light glass in tl1e road?
A. No, sir, I didn't see no glass.
Q. 65. You stayed there until the two boys were loaded
in the ambulance?
A. Yes, sir.
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Q. 66. And taken to the hospital t
A. Yes.
~
Q. 67. And all the Troopers came, and you
watc.lled them investig·a.te the accident after you
g·ave the Trooper your nan1e!
A. Yes, sir.
Q. 68. And your brother was here¥
A. ~I v hrot her and I~ ennetl1 acle.
Q. 69:· Did you testify in the case in Grundy about this
~a1ne accident.?
A. Yes, sir.
Q. 70. You didn't. lwa r any horn blow!
. A. No, sir, I didn't pay any attention
Q. 71. Yon were forty-five feet away 1
A. I still didn't pay any attention.
Q. 72. If any horn was blown you could have benrd it 1
A. I didn't pay any attention about. the horn.
Q. 73. All you "rere paying any attention to was ~Ir. Mullins pulling his car two feet to tlH~ left 1
. .:\... ~Iullins crowded .Terrell. ~fnllins went two feet on J errell 's side.
Q. 74. Ho'v wide is thnt road there?
. .L\.. I don't know exactly ho'v wide it is.
Q. 75 ..i-\ftcr these cars Nlnle tog·etllCr there, l1ow fa:r clown
the road did .Jerrell ~;o before l1e left. the hig-h"ray?
A. Three l1undred feet.
Q. 76. Did you measure tl1at?
A_. Sheriff J{ing did.
Q. 77. He "ras not even there that <lay~
A. He measured it the next day. 'Ve showed
1st. Tr. hin1 where they hit.
page 28 ~
Q. 78. The next da.y Sheriff KingA. I don't know ex.actly what day it was.
Q. 79. He was not np tl1ere the day the accident occurred,
at all, was he1
. A.. No, sir.
Q. 80. Aft~r these cars can1e together did the C1ifton car
pick up speed then Y
A. I don't remember wl1ether he picked up any speed or not.
Q. 81. You don't ren1ember tl1a.t 7
A. No, sir.
Q. 82. Do you ren1en1ber whether or not it went off the

1st. Tr.
page 27

'y

hi~hway?

A. The Clifton car?
Q. 83. Yes.
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A. Yes, sir. The left wheels went off when he hit hhn.
Q. 84. It sailed through the air over seventy feet and hit
a tree f
. l\.. I don't know whether it sailed throug·h the air. It
went 'vl1atever feet until it hit the tree.
Q. 85. You went to the edge of the road and looked clown to .
where that car was?
A. Yes, sir.
Q. 86. There is a sixteen foot dirt shoulder on tlto left side
of that highway, and you could see the tracks where tlw car
left the highway?
...&,... I didn't pay any attention about the tracks.
1st. Tr.
Q. 87. Did yon see where that car tnade any
pag·e 29 ~ tracks in the road, or bit anything or touched any
thing from the thne it left the hig-hway until it hit
that big poplar tree down there?
A. No, sir. All I seen it hit and lrft the road and hit the
poplar tree.
Q. 88. And there was not a thing between where it left
the road and that tree. It was air borne the whole way.

The plaintiff, by counsel, objected, whic.h objection tlw Court
overruled, to which ruling the plnintiff, by counRPl. exeepted.
Q. 89. That is right, is it not?

By The Court:

He asked whether it was airborne.

Q. 90. \Vas there any brush broken or bent or the gToutu.l
torn up or anything· between the point where the ear left the
highway and where it hit that poplar tree?
A. I didn't pay any attention about tha~.
Q. 91. You were not paying- any attention about that7
A. No, sir.
Q. 92. You went down and lwlp~d get the boys out of the
car?
A. Yes, sir.
Q. 93. Have you he en hack there since there?
A. Back where1
Q. 94. "'\Vltere this accident occurred?
A. Yes, sir.
Q. 95. And you l1ave looked it over, have you not?
A. vVe looked it over.
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Q. 96. Shortly after it happcn(ld you went back and looked
it over a tilue or two?
1st. Tr.
A. Yes, sir.
pag-e 30 ~ Q. 97. I believe there has been some fill made on
the sidt~ of the road since then. It was not like it
was when this happened. The Highway Deparhnent has done
smue filling over there?
A. I don't re1nen1ber.
Q. 98. This poplar tree ha:;; been cut downY
A. Yes, sir.
Q. 99. It was just bent down when the car hit it and since
then it has been eut, and tlw stump is still there?
A. Yes, sir.
Q. 100. \".\That size popln r h·ee wag that?
A. I don't remen1ber.
Q. 101. You don't know?
A. No, sir.
Q. 102. Do you know anything· about this except you renlember seeing l\fr. ::tviullins pull two feet across the line?
A. I went down and sa,·4l .Jerrell go over the bank.
Q. 103. You didn't sec his car sail through the air?
A. I didn't pay any attention. All I seen """as it leaving
the road.
The plaintiff, by counsel, objected to that line of questions.
By Mr. Street:
air.

He asl{ed hhn if he saw it sail through the

Q. 1.04. That is what I want to kno"r~
A. I didn't see it sail through the air.
Q. 105. You never hea:rd any horn blow?
A. No, sir, I never paid any attention.
Q. 106. Now, when Clifton started around the
1st. Tr.
page 31 ~ l\fullins car, did he 'have all four wl1eels on the
hard surface?
A. When he started around?
Q. 107. Yes.
A. Yes, sir, and then 1\fullins cut over on his side and it
crowded his two left wheels off the road.
Q. 108. His left wl1ecls went off on the shoulder?
A. Yes, sir, on the slwulrler of fhe road.
0. 109. That is tl1e dirt shoulder?
A. Yes, sir,-out on tlw dirt.

26

· Supreme Court of Appeals of ·virg·inia

Peery Davis.
Q. 110. And that is about where the two cars came together, or a short distance do,vn the road fron1 there; there is
rig-ht, is it! When the left wheels went off on the dirt. shoulder. Do you mind answering the question?
A. Yes, sir.
Q. 111 Now, did you tell the Trooper or any of these Troopers that after the Clifton ear started around the ~fullins car
and by the tin1e it left the road it was going seventy-five to
eighty miles an hour?
A. No, sir, I didn't.
Q. 112. 'Vere you still there when the Troopers left?
A. I think so.
Q. 113. He n1ade his con1plete ex-anunation and investigation of this accident in your presence?
A. Sir.
Q. 114. I say he nwde his enti1·c investig·a.tion of tl1is accident while von were still there?
· A Yes, sir. He n1arked it off
1st. Tr.
REDIR.ECT EXA~IINATION.
page 32 ~
By ~Ir .•Tohn ,V. Gillespie:
Q. 1. You said that Sheriff Keene measured it; that he
came np there and n1ade son1c IUNlsuretnents?
A. Yes.
Q. 2. Is that Oliver J{eene frmn over at Grundy?
A. Yes, sir.
Q. 3. Did you s·how him, to the l)est of your re.collection,
the different points 1
The defandant, hy counsel, objected.
A. Yes, I showed him there.

By The Court:

Sustained.

Q. 4. Did you show Sheriff J{eene, and did h~ measure
from the places you pointed out to hhn where fhe two (lal's
were when he atten1pted to pass ·f

By 1vfr. Carl C. Gillespie:
ing the witness.

Objection, because 11e is lead-

Q. 5. '\TJ1at else did yon :;how him about wlwre the autoJnobiles were 7
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A. I showed him the point where he went over and where
he hit.
Q. 6. Did you show him anything else about where any
other automobiles were parked 1
A. Yes, sir, I showed him that.
Q. 7. 'Vhat other automobile did you show him where it
stoppedf
A Yes. The ~Iullins car.
Q. 8. 'Vhen you pointed those things out to
Sheriff l{eene, do you ren1en1her when it was!
1st. Tr.
page 33 ~ }!&.. No, sir, I didn't pay any attention.
Q. 9. Did he have a rule, tape line or smnething
to make measurements with 1
A. Yes.
Q. 10. He measured those points you pointed out to him 1
A. Yes, sir.

RECROSS
By

~Ir.

EXA~IINATION.

Carl C. Gillespie:

Q. 1. You say you don't ren1ember when this was that you

did all this for Sheriff l{eene!
.A... I don't remember the date.
Q. 2. It was not the day the accident. occ.nrred?
A. No, sir.
Q. 3. How does it happen you didn't point all these things
out to the State Trooper1
A. He just didn't ask me.
Q. 4. That was the day it happened?
A. 'Vhen tl1e State Trooper came there, that was the day.
Q. 5. And you told him. you were standing there and saw
it, but he didn't ask you a.bout any of these things?
A. He didn't ask me nothing but my name.
Q. 6. Did you tell Sheriff Keene, whenever it was, that
these cars came together about forty-:five feet from that curve
where you 'vere standing?
A. No, sir, I didn't tell l1im.
Q. 7. Did you point tl1at out?
A. Point out to wl1o?
lst. Tr.
Q·. 8. Sheriff Keene.
page 34 ~ A. Yes, sir, I pointed it out.
Q. 9. And that 'vas about forty-five feet?
A. Fron1 where I was standing to wher~ they hit.
Q. 10. You were there when he n1easured it?
A. Yes, sir.
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Hende-rson.

Q. 11. That was not where the .cars came together at all f
A. Yes, it was. It was forty-five feet from me. We measured that.
Q. 12. That was measured some time later when the Sheriff
came up there?
A. Yes.
Q. 13. That was fron1 your recollection? That was based on
what you remembered about it 1
A. Yes, sir.
Q. 14. Some time later?
A. "\Vl1at I re1nembered.
Q. 15. And there was nothing in the road to mark the place
at all at that tin1e, was there 1
A. What do you 1nean ~
Q. 16. Any 1narks or objects or anything· in the road at
all to n1ark that point of hnpact by~
A. No, sir.

TILLOU I-IENDE.R.SON,
another witness introduced on behalf of the plaintiff, being
first duly sworn, testified as follows :
DIRECT EXAlVIINAT'ION.

lst. Tr.
page 35
A.
Q.
A.
Q.
A.
Q.
A.
Q.
JA...
Q.
A.

By ~fr. John Vv. Gillespie:
Q. 1. Is your na1ne Tillou Henderson?
Yes, sir.
2. "\Vhat is your profession?
Phvsician.
3. Doctor Henderson, where are you located?
R.ichlands, Virg·inia.
4. Are you associated with any hospital in this area?
Yes, sir.
5. \Vhich one?
Clinch Valley Clinic. Hospital.
6. \Vl1at ir- your specialty?
Orthopedics.
~

By ~fr. Carl C. Gillespie: \Ve will admit the qualifications.
Q. 7. Did ~you have o.ccasion to examine Jerrell Clifton
along about N oven1ber 6, 1960, or a day or two thereafter?
A. Yes, sir.
Q. 8. Was he a patient in the Clinch Valley Clinic Hospital?
A. Yes.
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Q. 9. How long?
A. Fom the 6th of November, 1960 until the first of December, 1960.
Q. 10. 'Vhat. was the history given when he came in 1
A. At the tin1e he was admitted he '"Tas unable to give any
history be.cause he was unconscious. It was stated
1st. Tr.
by son1e one else that while driving- his own car
page 36 } be ru.n over a bank injuring himself. It ·was
stated that apparently t'here was no other car
involved.
Q. 11. Did you make an examination of him after ascertaining the extent of his injuries?
A. He was examined at the time of admission to ascertain
the extent of his injuries.
Q. 12. Do you have the records of the hospital~
A. Yes.
Q. 13. 'Vhat were the injuries tha.t the records reveal 'he
had?
A. He was unconscious ,vhen admitted; he was in shock;
he was bleeding from his mouth and nose, and had lacerations
of his lower lip and tongue and the floor of his mouth. l-Ie
had considerable swelling and discoloration about his face.
lfis ja'v bone was obviol1sly broken. He was bleeding fron1
the nose. He had cuts and discoloration about his cl1est and
abdomen. There was a cliscoleration of his left hip, with an
asso.eiatecl fracture of his pelvis. Both bones of 'his right
lower leg were broken and protruding througl1 the skin There
were deformaties about his left elbow, ·which were produced
b:v· fracture-dislocation of the hones a.bout the elbow joint.
He was having· considerable diffienlty with his breathing at
the tin1e of adn1ittance, because of the presence of so much
blood in his respiratory track, and his wind pipe was opened
and a tube placed in from the outside shortly after admission.
I think those were tl1e n1ajor injuries present at that time.
Q. 14. '\11at about this facial injury you refer1st. Tr.
red to? vVhat did that consist of?
page 37 ~
A. The chief injuries of his face were produced
by fracture of his cheek bone, lacerationc:; of his
lip and mouth and his lwoken :iaw.
Q. 15. Did be lose an-v- teeth?
A. I an1 not ce1·tain vd1ether tl1ev were lost at the minute
of iniurv or whether the loss of the four teeth, which has
heen lost, have been ren1oved subsequent, because of damage
to them.
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Q. 16. vVould it have been necessary to remove any teeth
to have fed hhn because of the broken jaw1
A.. No, sir.
Q. 17. flave you seen hin1 since f
A. Yes, sir.
Q. 18. Since his discharg·e?
A. ·Yes.
Q. 19. During· bis stay in the hospital did this boy have any
convulsions f
A.. ·Yes.
Q. 20. Can you tell us how many and 'how serious they
were¥
A. He was probably-being unconscious-to have convulsions for the first 'veek. 'Vhen he co1nmenced regaining consciousness he started having convulsions with right mueh frequency for a period of two or three weeks. The number he
'vould have in one twenty-four hour period-it could be twofrom two to three to twelve or more.
Q. 21. W11at. was the result of the convulsions with reference to his injuries?
1st. Tr.
A. The convlusions we·re extremely damaging to
page 38 ~ his other injuries.
Q. 22. You made reference to some bruises
about his chest. '\Vere there any internal injuries in his chest
region?
A. \Ve were not a hie to detnonstrate any injuries inside
his chest.
Q. 23. What about his ·brainY
A. We a.re certain be had considerable brain datna.ge, because of the unconscious state and the presence of convulsions.
Q. 24. 'Yith reference to his tongue Iacertaion. lias that
effected his ability to speak clearly?
A. The pa.tient told mCl it did. I l1acl no occasion to talk
to him prior to his injuries, and it would be difficult for 1ne
to state whether or not any change in his ·speeel1 was occasioned as a result of the injury to his tongue.
Q. 25. With reference to his elbo,v. Have you examined
his elbo'v reeentlyt
A. Yes. sir.
Q. 26. ~Then was the last time vou saw this patient?
A. On the first of Decem.ber, this year.
Q. 27. vV11at is the condition of the elbow now?
A. There is no'v a defo1·mity about tl1e elbow· joint. Tho
olbow joint i~ quite limited in 1notion. Tlw Cllhow flexes to
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about a forty-five degree position. Tbe loss is possibly fifteen
to twenty degrees. It stays at about a. one hundred fifty degree position and should stay at a one hundred eighty degree
position, nor1nally. There is probably a fifty pe·rlst. Tr. .cent loss of n1otiou in the left elbow. It is limited.
page 39 ~ This is accornpanied with about a fifty percent loss
of strength in the joint.
Q. 28. 'Yith reference to his leg. "~ill you tell the Court
and Jury what tl1at condition is at this time f
A. Which leg?
Q. 29. The one he bad the corn pound fracture in?
A. That was in the right one I think that leg, at the present tilne, shows a considerable withering aw·ay of the muscles
of the leg, particularly the calf n1uscles. There is an obvious
-in the front about the tuid-portion of the leg you see obvious
defornuty in the bone in this region, of the lower fragtnent,
which produces a little outward rotation of the foot, while
the rmnainder of the leg· is in nor1nal position, and there seems
to be about three-fourth of an inch shortening of the right
lower leg.
Q. 30. 'Vha.t. about his ability to walk without the help
of a rtifieial support?
A. When I saw hhn the fi.1·st of December he told me l1e
was unable to walk any distance without the support of a
crutch or cane, not. only due to the condition of the right
lower leg·, but. also because of the persistence of some disability about his left hip and left leg.
Q. 31. "TJ1at about the disability of his left hip and left
leg?
A. When we examined him on the first of December there
is nothing in particu1a r to see clinically-exeept. for an extended surgical scar. On the x-ray of the hip the
1st. Tr.
fracture of the soeket of the hip joint is still noticpage 40 ~ a.ble. There is some narrowing of the ioint space
of the left hip, which may have considerable significance; meaning either the head of the thigh bone is beginning to lose some of its cart.ilege, which means the developing
of trau1uatic arthritis in tl1e hip, or the head of the thigh
bone is be~·inning to die. The significance of the narrowing
joint can't be evaluated accurately at this time.
Q. 32. In the event tbe head of the bone does die, what is
the procedure of correction?
A. There is a lot of different Procedures. The procedures
rnng·e frmn the ren1oval of the dead head and tl1e insertion
of an artificial bony llend, whicl1 1nny be eitl1er plastic or some:'
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type of ntetal, on down to au operation which fuses the hip
joint and make it perfectly solid. There are other operations,
those are the hYo most common. By reason of this patient's
age, both procedures would produce a completely satisfactory
hip.
Q. 33. Do you mean by that there might be occasion to redo the joint f
A. ·Yes.
Q. 34. And from time to tin1e?
A. Yes, sir.
Q. 35. Is that n1a.jor surgery1
A. Yes, sir.
Q. 36. ·v{itb referen~e to this unconsciousness this young
1nan had. I believe you said he was released fr01n the Clinch
alley Ciinic on Decen1ber 1st.
1st. Tr.
A. 'Yes.
page 41 ~
Q. 37. "\Yas be hospitalizerl again after that?
A. Yes.
Q. 38. "\Vhere?
A. Bluefield Sanitarhun.
Q. 39. Was he taken to the Bhwfield Sanitariunt ~
A. Yes, sir.
Q. 40. "\V'ny ~
A. Because of the persistency of symptoms relative to his
head injury we felt. his further care should be attended hy n
Neurosurgeon.
Q. 41. That is a brain n1an?
A. Yes, sir.
Q. 42. "\Vith reference to brain injuries of this kind to cause
thC'nl to be unconscious, does it ever effect them n1entally?
A. Yes, sir.
Q. 43. Is it n1edical history and your experience tl1a.t
people who receive serious head injuries some times lose their
n1emory of events immediately preceding the occurcncc of a.n
accident or· OPcurrences that ralise these injtiries, and that tlwy
can regain them later on as tin1e goes on!
A. Yes.
0. 44. Is that a pretty frequent occurrence with reference
to head ininries?
A. I think so, yes, sir.
Q. 45. Do you, in your jud~nnent, have any idea "rhetl1er
or not the injuries that J en·ell Clifton has sustained will be
permanent or temporary?

'r
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•~. lie undoubtedly will have smne permanent
1st. Tr.
disabilitv.
page 42 ~
Q. 46 ... Can you give some idea?
A. His permanent disability will be 1nany years.
Fie will haYe penuaneut disability relative to his jaw, which
'vill effect his ability to ehew and open and close his mouth
as he n1ig·ht othe·rwise. He has pern1anent disability with the
teeth. A deformity can be seen-the defor1nity with the right
leg is of a per1nanent nature, unless so1ne reconstructive surgery should be attempted. The sa1ne thing is true with his left
elbow. It is barely possible some increase in function might
be obtained by surgery on the elbow. There is also a chance
of decrease in function with suc.h surgery. I think it would
he n1y rccomnl(mdat.ion that the disability as now present in
t11c elbow be accepted. The degree of disability in the left
hip and effecting· his left leg, as it is at the n1oment, is probably about thirty percent loss of function of the leg. That
disability is not likely to improve and it is not likely to remain
~tationary. 'Ve feel tl1at an increase in disability with l1is
left. hip i~ likely.
..
Q. 47. 'Vould you venture nn estilnate of the disability per<>entage wise of that elbow?
A. He probably has a fifty percent loss of function of the
left arm as a result of the disability in the elbow.
Q. 48. 'Vith referen~e to that hip-left hip. Is there a probability there might be son1e traumatic. arthritis set up in that
as a 1·esult of this accident?
A. Yes. That is probably the least serious thing t11at c.an
'happen to it.
Q. 49. If lw l1as the unfortunate experience of
1 ~t. Tr.
having- this head bone die, to ·which you referred,
page 43 ~ anrl it will he necessary to solidify that joint in his
hip, will that require him to use a cane or crutch,
o1· something- to walk with?
A. Certainly-, during· the tin1e ofc!conv.alescence, to get s01ne
t~rpe of external suppo·rt 'vill be necessary.
Q. 50. 'Vould it shorten that leg?
A. Yes.
·
Q. 51. Can you gh·e an estimate-idea?
A. The atnount would depend on the procedure used for
t.he operation. It would probably be at least two inches.
Q. 52. T'J.ro inches shorter?
A. Yes. T-T e has t1n·ee-quarters of an inch shortening of tl1e
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other leg, which would not make the compensation quite as
great.
Q. 53. Is the right foot of Jerrell Clifton turned to the
right, and is he unable to turn it back straight, parallel with
his left foot?
A. We describe the condition of the extrenlitv below the
fracture s~te by saying all fragment of shin bone"' is probably
rotating outward ten to fifteen degrees,-that carries the
ankle and foot with it. It can be turned back some. He won't
go into the pigeon toe position as much.
Q. 54. Would that be a perm·anent deformity?
A. Yes, sir, that "rill be permanent.

•

•

•
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1ts. Tr.
page 48}

JERRY DAVIS,
another witness introduced on behalf of the plaintiff, being
first duly sworn, testified as follows:
DIRECT EXAliiNATION.
By Mr. Street:
Q. 1. Your name is Jerry Davis?
A. ·Yes.
Q. 2. Where do you live?
A. Over in Buchanan, over there next to Shortts Gap.
Q. 3. Mr. Davis, speak out loud so every body c.a.n hear you.
Where do you say you live Y
A. Near Shortts Gap.
Q. 4. Nea.r Shortts Gapt
A. Yes, sir.
Q. 5. On or about the 6th of November, 1960 did you have
an occasion t.o observe an automobile accident?
A. Yes, sir.
Q. 6. Where \vere you and ,vhat was your positionT
A. We wris standing on the side of the road when it ltappened.
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Q. 7. Standing on the side of the ·roadf
A. Yes.
·
~
Q. 8. Where?
A. Over there on the other side of Shortts G;ap.
Q. 9. Do you kno"T how far it was· from Shortts Gap!

1st. Tr.
page 49

A. No.

.

By The Court : Look at me and speak so I can hear you
and the rest of them can hear you.
Q. 10. Who was standing there with you Y
A. Peery Davis and Kenneth Wade.
Q. 11. Peery Davis and Kenneth 'Vade?
A. Yes, sir.
Q. 12. Was there any markings along the road that you
could identify as to where you ·were standing?
A. ·Yes.
Q. 13. "\Vha t 1
A.. There is an old mail box there.

By The Court:
Q. 14. Did you say an old mail box or a new mail boxY
A. An old mail box.
EXA~IINATION R.ESU~IED.

By Mr. Street:
Q. 15. Did you state whether or not there was a school
in the vicinity 1
A. No.
Q. 16. There was not f
A. No.
Q 17. Where is the Grassy Square school house Y
A.. I don't know.
Q. 18. You were standing along the side of the
1st. Tr.
page 50 ~ road there and you saw this automobile accident.
Would you tell the Jury what you saw just prior
to the time of the accident, from the first time you saw the
automobiles right on up through the accident f
A.. We wa.s standing there, they come around the curve
and then Jerrell, he started to pass this other car, and then
I threw up my hand at Jerrell, and then Mullins leaned back
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over to his left shoulder and went on the other side,-on the
other guy's side of the road.
Q. 19. When they came around the curve what was the
position of Jerrell Clifton's car in regard to the position
of Mr. Mullins' car1
A. What do you mean by that~
Q. 20. When did you first see lvfr. 1\.fullins' car?
A. Just after it come around the curve. I didn't see it
come around the curve. I saw Jerrell.
Q. 21. How far was Jerrell behind J\tfr. Mullins'
~~. About thirty feet. I could not say for sure what it was.
Q. 22.
ere they going fast?
A. No.
Q. 23. How fast would you say they were going?
A. I would not know about that.
Q. 24. As they came by you, you say you waved to Jerrell¥
A Yes, I threw my hand up at him.
Q. 25. ''"There ·was ~Iullins at this time 7
A. J en·ell started to pass 1\!Iullins about the tin1e I threw
up my hand at .J crrell and Mullins looked back.
1st. Tr.
Q. 26. How did he look back~
page 51 ~ A. Over his left shoulder.
Q. 27. What happenedY
A. He went on the other side.
Q. 28. "Then you say "he", wl1o do you mean?
A. Mullins.
Q. 29. On the other side of what?
A. The white line.
Q. 30. How far across the white line did he go?
A. About two feet, what I would say it was.
Q. 31. Was there a collisionA. About the time that .Jerrell started to go around him
-they went on down and he hit him.
Q. 32. Yon say l1e hit him?
A. ·Yes.
Q. 33. The collision was when Jerrell started to pass 1\{r.
~f11llins, is that right?
A. Yes.
Q. 34. 'Vhat was the loc-ation of Jerrell's ca:r in regard to
fhe center line T
A. Jerrell was on the dirt when he hit the other guy.

'V

By

~fr.

Carl C. Gillespie:

Q. 35. J e·rrell was where?

A. On the dirt after he cut around.
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By Mr. Street:
Q. 36. You say on the dirt. How much of his car was on the
dirt f What do you mean by that f
1st. Tr.
A. His two left wheels.
page 52 r Q. 37. On the dirt on the left side of the road!
A. Yes.
Q. 38. And Lib Mullins, where was his left two wheels f
A On his side, on Jerrell Clifton two feet.
Q. 39. In other words, Mr. }Iullins' left two wheels were
also left of .the w·hite line 7
A. Yes.
Q. 40. By two feet. What happened after th~t.Y
A. Then they hit and then Jerrell went on down there and
went over the hill.
Q. 41. You say they hit Y
A. Yes.
Q. 42. Do you know how far it was from the point where
they hit. to where Jerrell went over the hillY
A. Three hundred feet.
Q. 43. Three hundred feet?
A. ·Yes.
Q. 44. vVhere did Lib !fullins' car go after the impact?
A. He went six hundred feet.
Q. 45. Where?
A. On down the road.
Q. 46. Did you stay around there a while after the accident
happened?
A. I staved a little while.
Q. 47. Did Lib ~fullins leave his car parked down there
where he stopped?
A. He went down there and moved his car to the left side
and then moved it back over to his side coming
1st. Tr. down.
page 53 r Q. 48. you say he moved it back over to the left
side. Is that the side that Jerrell ·Clifton wrecked
on!
A. Yes.
Q. 49. He crossed over to the left side and crossed back
over to the other side?
A. Yes.
Q. 50. Is that where his car was when the State Trooper
got there?
A. Yes.
Q. 51. How old are you, Jerry!
A. I am eighteen.
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Q. 52. I believe you are a twin of Peery Davis,
right?
A. Yes, sir.

IS

that

CROSS EXAMINATION
By Mr. Carl C. Gillespie:
Q. 1. You were not there when the State Troope·rs got
theref
A. No, I don't believe I was at the time they c.ome.
Q. 2. V\There did you go toY
A. I went on down the road to get some body to call the
ambulance to take them to the hospital.
Q. 3. You went where?
.
A. Down below where they wrecked to get some body to
take them to the hospital.
Q. 4. You mean you went to a telephone¥
A. No. It was a house on down the road from
1st. Tr. '' here they wrecked.
page 54 ~ Q. What house Y
A. R.alph 'Vade.
Q. 6. Who runs the store there Y
A. ·Yes.
Q. 7. You came on bac.k as soon as you asked him to get
word for an ambulance?
A~ I w·as tl1ere when the an1bulance arrived.
Q. 8. Was the Trooper there when tl1e ambulance arrived?
A. I don't remember whether he was or not.
Q. 9. Do you remember seeing any Troopers there 1
A. Yes, sir.
Q. 10. How many?
A. There was about four there.
Q. 11. Do you know the Troopers over t·here in Buchanan?
, .A. Yes.
Q. 12. What?
A. ID1 huh.
Q. 13. Did you see the Trooper over there that day that
is here in the court roon1 todayY
A. Yes.
Q. 14. Yon have seen the Trooper here in tl1e eourt room
.today?
A. Yes, sir.
Q. 15. 'Vas he over there that day?
•.\. Yes, he was over there.
1

Lib }fullins v. Jerrell Clifton

39

J erTy Davis.

·Q. 16. You and your brother and J{enneth 'Vade talked
to him, didn't you Y
1st. Tr.
page 55

~

A. Yes.

Q. All three of you were together w'hen he asked

you if you had seen this accident 1
A. Yes.
Q. 18. And did you and your broher tell him that you had!
A. Yes.
Q. 19. Then he asked you how it. happened 7
A. No, he didn't ask us how it happened. He just asked
us our names and who w·as driving the car and all that
Q. 20. 'yere you there while he was getting some measurenlents!
...~. Yes, sir.
Q. 21. Did you see hin1 take those mea.surements Y
A. Yes.
Q. 22. Did you take any measurements yourself?
A. No, sir.
Q. 23. You told the jury that Jerrell Clifton ran down
the road three hundred feet before he went off the highway.
How <lid you arrive at that figure?
A Oliver Keene came up there and measured it.
Q. 24. That was three or four months later, was it not 1
A. Something like tha.t I guess.
Q. 25. It was some tin1e later?
A. Yes.
Q. 26. You didn't take any nwasuen1ents, or didn't assist
this Trooper in taking any n1easure1nents tl1ere that day?
A. Yes, I saw l1in1 measure from the time it went over to
\d1ere it went-hit tlHlt tree.
Q. 27. To wl1erc it hit the tree!
1st. Tr.
A. Yes.
pago 56 ~
Q. 28. You saw that, did you·!
A. Yes.
Q. 29. And that was s<'venty-four feet eig·ht inc11Cs?
A. I don't renwmher what it was now.
Q. 30. What?
A. I don't ren1en1ber what it was now.
Q. 31. You could see, in the dirt, w·here the car left the
road?
·
A. Yes, sir.
Q. 32. From the edge of the slwulder of the 1·oad, where
tl1o car left the higlnvay, yon could not see any «?vidence of
it hitting· ~nytbing- e]~e until it hit tlu:tt tree, conld you?
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A. I didn't pay no attention to whether it hit anything
else or not.
Q. 33. You saw where it hit the tree?
A. Yes.
Q. 34. You did not see where it hit anything else, did you?
A. I didn't pay no attention to whether it hit anything
else or not. I didn't look.
Q. 35. Did you see him 1neasure fr01n the point up on the
side of that tree, where the car had struck the tree and tore
the bark off?
A. ~o.
Q. 36. 'Vhat were you doing when he made that measureniCnt?
A. I didn't see no body make any.
Q. 37. I thought you said you watched the Trooper measuring?
A. He n1easured from where he left the road to
1st. Tr. the tree; that is the ground.
page 57 ~ Q. 38. You don't. ren1ember how many feet that
was?
A. No.
Q. 39. Now, Jerry, you say that you were standing up
there next to an old 1nnil box.
A. That. is right.
Q. 40. 1''"ou, and yont· h\·iu brother and Kenneth 'Vade, was
there?
A. Yes.
Q. 41. Is that on a curve'
A. It is pretty close to the Ntr\e.
Q. 42. I~ it above Or below the C'Ul'\·e?
A. Below.
Q. 43. Below tl1e curve. There a t'e two curves in the road
a bout tha.t point, is tl1ere not?
A. Yes, sir.
Q. 44. Let me show you this sketch here. This is goingo
toward Shortts Gap and this is toward Grundy Does the road
curve to the right, back to the left and then straiglttens out?
This is going to\Yard Grundy.
A. It comes around and kind of ~traighteng mtd g·o0s back
to the rig-ht-curves to the right.
Q. 45. "\"V'here were you standing?
A. I was down there,-along there son1ewhere.
Q. 46. Is that about the place w·here an ''X'' is?
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A. Yes.
Q. 47. And where was your brother standing?
A. V\7 e was all standing together.
Q. 48. You and your brother and Kenneth
1st. Tr. "\Vade?
page 58 ~ A. Yes.
Q. 49. You saw, first, the l\fullins car come
around the curve?
A. No, I didn 't see 1\rfullins, I saw Jerrell.
Q. 50. 1\'Iullins was ahead of Jerrell?
A. I know it.
Q. 51. You didn't see ~Iullins a.t all? You don't ever remember seeing him f
A. Not when he come around the curve.
Q. 52. "\Vbat f
A. I didn't see him at the thne he was coming around the
eurve. I saw .Jerrell. I didn't see l\fullins.
Q. 53. Am I correct in quoting you a.s sa.ying the ~Iullins
car was in front of the Clifton car?
A. Yes, when they come around in the curve, it was.
Q. 54. Which was ahead when it. passed where you and the
other two boys \vere standing?
A. They passed about the time they started going to us.
Q. 55. 'Vhat?
A I say thev started passing.
Q. 56. Jerrell started to pass about the time he got opposite to where you were?
A. Ria-ht. in thereQ. 57: WhatT
A. A little before he got to us he started pulling around.
Q. 5R Just before he got to you?
1st. Tr.
A. Not too much.
page 59 ~ Q. 59. He started to pass himA. Yes.
0. 60. 'v11en he was about opposite where you were standing?
A. Yes.
Q. 61. That is 'vhen he started to pass. When he started
to nass he nut it in passing gear?
A. I don't know what he put it in.
Q. 62. You Rre familiar with automobiles, are you not?
A. Not too familiar.
Q. 63. Yon have heard cars, when you put the accelerator
down, going in passing gear?
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A. Yes, some of them
Q. 64. You know what that sounds like then Y

A. Yes.
Q. 65. If this car, the Clifton car had atte1npted to pass
the Mullins car when they were about opposite where you
were standing and had gone in the passing gear you could
have heard it f
A. Yes, if I paid any attention. I didn't pay any attention
whether he had it in passing gea.r or not.
Q. 66. You say that is where the. Clifton car-where we
put the letter "I". 'Vhere was the Mullins carf Down the
road a little piece?
A. 'Vhen he started passing, you see ~{ullins was about
right there when J en·ell started passing.
Q. 67. In other words, the ~Iullins car "ras about where the
"Y'' is f
1st.. Tr.
A. Almost-the back of it.
page 60 ~ Q. 68. The Clifton car must be back up t.he road
behind it some?
A. No, they started passing- about wl1ere you put that "Y''

at.
Q. 69. I don't want to confuse you or anything, but tl1ey
hotb could not have been there at. the same spot?
A. No, they were not side by side at the same spot.
Q. 70. One of these cars was ahead of the other 1
A. Just a little. J en·ell started to pass Mullins.
Q. 71. Let's h·y to give the jury the bene~t of what happened there the best you recall it. No"T' "rhlch ear was opposite where you we·re standing, where we put the letter
"Y"?
.
.
A. What do you mean by tba t.
Q. 72. The lVIullins car or the Clifton car. Were they side
hv side at that time?
· A. No. l\:Iullins wa.s just ahead of Jerrell.
Q. 73. Mullins was a little bit in front of Jen·ell. ''\Tas
1\fullius down the road from where vou were standing a.t tl1at
tin1e or not. or was Clifton up tlw road a little fron1 whe·re you
were standing when he started to pass hhn?
A. I don't know.
Q. 74. You said the Clifton car started to pass the 1.1:ullins
car at about where we put the letter "Y", exactly opposite
where you were standing;? That is right, is it·1
A. Yes.
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Q. 75. And you. have also said the Mullins ear was down the
road a little piece in front of Jerrell's carT
1st. Tr.
A. Jerrell bad already started behind him.
page 61 ~ Q. 76. He had stat·ted around hin1. He 'vould
have to start at an angle, pulling out? Pulling to
his left.
A. That is where he passed us at.
Q. 77. And he was pulling over to the left when he passed

y<>uY

A. Yes.
Q. 78. And you tell this jury you saw the cars in that position, the left wheels of the 1\fullins' car two feet over the
white .line?
A. Yes, when I threw up my hand at Jerrell, Mullins looked
back.
Q. 79. You threw up your hand to Jerrell when he got opposite you?
A. Yes, about. the time he started to pass him.
Q. 80. At that time 1\Iullins was down the road in front of
Jerrell?
A. They were both down the road just a little bit then.
Q. 81. He was still in front of Jerrell, was he not?
A. Yes, a little bit.
Q. 82. A little bit in front of him, and I believe you stated,
a minute ago, about thirty feet in front of him 7
A. No.
· Q.. 83 .. How much in front of him!
A. I don't know. I didn't measure it.
Q. 84. Then, if Jerrell started to pull out, a.t an angle, to
get in the passing- lane, as he was passing where you were
standing, and the Mullins car was down the road a little piece,
the Mullins car had already passed where you
1st. Tr. were standing!
page 62 ~ A. Yes, a little bit.
Q. 85. And if he had already passed where von
w~re standing he would not even notice you waving to Jerrell, would l1e?
· A. About the time .Terrell started to pass us I threw up my
l1and at hin1, and 1\fullins looked back over his shoulder.
Q. 86. Is it not a fact when .Terrell pulled out. to pass he
would have his car at an angle between vou and the Mullins
car, and you could not tell where it was With reference to the
center of the road, or what Mullins was doing, because you
could not see.
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Jerry Davis.
The plaintiff, by counsel, objected.
A. Jerrell was on the dirt and Mullins was over there.
Q. 87. Point out on the sketch where Jerrell got on the

dirt¥
A. When they started to pass. You have to before you can
get around him. vVhen Jerrell went on down he started to
get back on his side, and Jerrell went to the side.
Q. 88. Say that again. "\Vhen J en·ell started to get back
on his side is when they ran together?
A. I don't know at that tin1e or not.
Q. 89. You were looking a.t this. 'Vhere did they run together and where were the cars!
A. "\\Then Jerrell got up there about even with the car.
Q. 90. Side by side?
A. Yes.
Q. 91. And that is when ~Iullins cut t.wo feet to the left of
the center line?
1st. Tr.
A. Yes. They run some beforepage 63 ~ Q. 92. They run along side by side a little piece?
A. Yes.
Q. 93. Then ~Iullins cut two feet to t'he left f
A. Yes.
Q. 94. If he c.ut to the left, how· do you explain the front
of the Mullins car was not damaged any?
A. v'Tha t do you mean by that?
Q. 95. You sin,r the ~Iullins car sitting there after the accident, didn't you?
A. Yes, I saw it sitting· there.
Q. 96. The front fender was not damaged?
A. There was a. scrateh on it.
Q. 97. T'he damage of the 1\fullins car was from the left
rear fender up to the door, was it notY
A. It hit the door.
Q. 98. Hit the door?
A. There was a little scratch on it.
Q. 99. If they were runnng side by side and Mullins eut
over into him, he "rould have hit the front part of the car'
The plaintiff. by counsel objected, whic:h obj('etion the
Court overruled.
Q. 100. That is right, it is not? But the damage 'vas back
there to tl1e left door on hack to tl1e left tail light?
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A. No, it was just the front door hit. It didn't hit in the
back.
Q. 101. Are you sure about that Y
A. Sure.
Q. 102. N o,Y, you say you didn't hear this car go
1st. Tr. into passing gear as it started around.
page 64 ~
A. I don't remen1ber whether it did or not. I
didn't pa.y any atention to whether it went in
p_?ssing gear or not.
Q. 103. You don't ren1mnber whether it did or not?
A. No.
Q. 104. Don't you know that you did hear it go into passing
gear and it stayed in passing gear until it left the road 1
T·he plaintiff, hy counsel, objected to counsel for the defendant arguing with the witness.

By The Court: Don't argue with the witness.
Q. 105. Did you ever hear it go into passing gear?
A "\Yhat do you n1ean Y
The plaintiff, by eounsel, objected because the witness
answered that once before.

By The Court : Let hhn answer it again.
A. No.
Q. 106. Even after it got around the car did you hear it go
into passing gear?
A. I didn't pay no attention. It could or could not. I didn't
pay any attention.
Q. 107 Did it ever slow down any?
A. He tried to get bac.k on his side, and he hit the dirt
n nd started sliding.
Q. 108. He had l1is right. wheels on the hard surface?
A. He had the right wheels on the road.
Q. 109. That is the hard top, and you say he was going
about how fast?
A. I don't know; I could not say.
Q. 110. Can you give us an estimate of the
lst. ·Tr.
speed?
page 65 ~ A.· About. sevent.y-five or eighty.
· Q. 111. About seventy-five or eighty miles an
hour, He was going that fa.st before l1e left the road?
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Jerry Davis.
A I would not say how fast he was going before he left
the road.
Q. 112. That is the car Jerrell Clifton was driving?
A. Yes.
Q. 113. He was going about seventy-five or eig·hty miles an
hour?
A. Yes.
Q. 114. Now, it was not going seventy-five or eighty when
he started around, was he 1
A. I would not kno'v how fast. he was going when he started
around.
Q. 115. When he came in sight was he going that fast?
A. No, he was not going that fast when he came in sight.
Q. 116. It had picked up that much speed from the time it
left the highway and hit the tree?
A. Fron1 the time he started to pull around.
Q. 117. From the time he started to pull around it picked
up that much speed f
A. Yes.
Q. 118. When he started around he neve·r blew the horn T
A. I don't know whether he did or not.
Q. 119. You never heard any horn blow?
A. I can't Temember whether he ble'v the horn or not.
Q. 120. If that horn blew you have no recollection of it?
A. I .can't remember whether he did or not. He
1st. Tr. usually blows when he passes.
page 66 ~ Q. 121. I asked you what he did that dayY
By Mr. Street: We want to object to arguing with the
witness.
By the Court : Overruled. Tha.t is not arguing. Go ahead.

Q. 122. You are a pretty good friend of Jerrell, are you
not?
A. I have known him fo-r quite a while.
Q. 123. You have ridden with him!
A. No.
Q. 124. What?
A. Not before the accident I have not rode with him. I
never been 'vith him.
Q. 125. What I want to know, had yout
A. That is before he wrecked.
Q. 126. You had never ridden with him before the wreck?
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A. No, not hin1 driving.
Q. 127. You have ridden with hin1 since then f
A. Yes.
Q. 128. Had you ever talked to ,Jerrell about that Pontiac
automobile he was driving?
A. No, sir.
Q. 129. Before that had he not talked about and told you
how much pick up it bad when he put it in the passing gear?
A. He bougl1t the .ea.r on Saturday.
Q. 130. He bought the car the day before?
A. I believe it was, or a w·eek or something like that.
Q. 131. You had seen him before that day1st. Tr.
A. I seen hiin on Saturday. I didn't talk with
pag·e 67 ~ him.
Q. 132. You saw him in the car on Saturday!
A. Yes.
Q. 133. Where had you seen him on the day before?
A. I was walking along the road and he passed.
Q. 134. Now, when you were talking to the Trooper did
you show hin1 where this car, the Clifton car had gotten its
left wheels off on the dirt?
A. No.
Q. 135. Before it left the highway. Did you see the Trooper
n1ake any other measuren1ents except the distance between
the tree and where tl1e car left the road f
A. Not on that day.
Q. 136. And you say, aceording to your best recollection,
the ca:r ran about three hundred feet before it left the road.
A. That is Jerrell's car did.
Q. 137. Was that all on the shoulder or did it get back
on the hard surface and go back on the dirt?
A. I don't remember whether he ever got back on his side
or not.
Q. 138. "\'\Then you remember seeing the car going down the
road and picking up speed to about seventy-five or eighty
n1iles an hour, you didn't. take your eyes off of them?
A. I didn't watch him after he hit him. I didn't watch.
Q. 149. You didn't wa.tch it go off down the road and leave
tl1e highway?
1st. Tr.
A. Just when it hit hin1 he went. on down.
page 68 ~ Q. 150. You were watching it?
l\. I didn't 'vatch all of it.
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Jerry Davis.
Q. 151. " 7llat were you looking at?
A. I looked back over to them other boys.
Q. 152. You looked back over to the other boys. Did you
see the car leave the road 1
A. Huh uh.
Q. 153. The Clifton car?
A. No.
Q. 154. Did you see it hit that tree?
A. No.
Q. 155. You could have seen it from where you were Rtanding·?
A. Yes, I could ha.ve saw it if I wanted to.
Q. 156. Do you ren1ember what size that tree was! 'Vhat.
kind of a tree it was.
A. It was a. poplar tree.
Q. 157. It was about a fourteen or sixteen ineh poplar!
A. I don't know.
Q. 158. Did it bend it over at tl1c root anrl Rnap thP top
out?
A. It bent it over from the root.
0. 159. 'Vha.t. bent it over from the root1
A. I believe that is wl1cre it w·as. I never looked at it.
Q. 160. You don't remen1ber about it snapping tbe top out
of it! And von arc sure no'v that ,Jerrell Clifton's left wheels
were over on the dirt "rhen these two cars collided?
1st. Tr.
A. Yes.
page 69 ~ Q. 161. And tha.t dirt is soft and you can see tire
marks in it when a. car gets off on that dirt?
./\... Yes, you can see w·herc it goes.
Q. 162. Were you there w:hen the T·rooper tolrl ~{r. ~Inllins
to g-et. in his ear and back it up to 'vhere the cars came together?
A. No.
Q. 163. You were not there when that happened. V\T ere
you still there when the Trooper finished taking· his n1easuren1ents and went on back toward Grundy?
A. Yes.
Q. 164. But you didn't see hin1 do t11at!
A. No.
Q. 165. Have you talked to Jerrell Clifton and .Jimn1y
Davis about this thing since it happened 1
A. They just asked me some questions abont l1ow it happened.
Q. 166. "That 1
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.£.~. They just asked n1e how it happened,-how far they
went.
Q. 167. They told you that they were knocked out and could
not remember anything about it 7
A. Yes.
Q. 168. And they were asking you about it 1
A. Yes.
Q. 169. And asked your brother about it 7
A. Yes.
Q. 170. When was that?
l5t. Tr.
A. Just after he come back from the hospital.
page 70 ~ Q. 171. You have talked to them a good deal
about it since then 1
A. ,Just when these guys come up here and measured it off,
the road, to sho'v 'vhere they wrecked and everything.
Q. 172. You talked to ,Jerrell Clifton about it last nightf
A. No, sir~
Q. 173. Didn't. he con1e to your house last night 7
A. No, l1e didn't.
Q. 174. Or yesterday evening. He brought you up this
n1orning!
A. No, I brought him.
Q. 175. You brought him, and you talked about it a good
deal on the way up here, didn't you 7
A. ''7 e talked some.
Q. 176. Did you see some broken tail light in the road
there where these cars came together while the Trooper 'vas
1naking his investigation f
A. No, sir.
Q. 177. You didn't see that?
A. No.
Q. 178. And you we1·e not there when the Trooper· made
sonw n1easurements from some broken red glass to points
down the road?
A. No. Tl1ere was no ~lass in the road.
0. 1i9. Are you sure of that?
A. Yes.
·

1st.. Tr.
page 71
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JERRELL CLIFTON,
the plaintiff, a witness introduced in his o'vn behalf, being
first duly sworn, testified as follows :
DIRECT

EXA~IINAT'ION.

By Mr. Street:
Q. 1. Your name is Jerrell Clifton?
A. Yes, sir.
Q. 2. "\Vhere do you live?
A. In Buchanan County.
Q. 3. How old are you?
A. Seventeen.
Q. 4. Seventeen·?
A. Yes, sir.
Q. 5. On or about N oven1ber 6, 1960 you were driving an
autonLObile 'vbich was involved in a collision. 'Vill you
sta.te what happened, and 'vhat you ran rentetnber just prior
to the collision, fr01n the tinw you left honte?
A. I was going to Ola Gay Baldwin's funeral. It had been
raining· that night and my father told tne not to go up in the
dirt. road if it. was bad. "\Ve started back to take tnv mother
to church, and about, I say it was a. n1ile, about, I got behind
Lib ~Iullins some way and we followed him along, I say, fron1
twenty-five to forty, until I g·ot down there in a place to pass.
I remember blowing my horn and eutting out, and everything
was blank.
1st. Tr.
Q. 6. This dirt road you are talking about.
page 72 ~ "\Vhere is that road loeatcd?
A. Shortt's Gap.
Q. 7. Up on top of Shortts Gap?
A. Yes, sir.
Q. 8. How fa,· from where the road is to where you got
behind Lib 1\Iullins?
A .. vVhere the road turns off the n1ain road~
Q. 9. Where you turned to start back?
A. I would be afraid to ·say--Just a. rough guess I say
about a mile and a half.
Q. 10. Then you followed him for one mile?
A. Yes. sir.
Q. 11. Do you rmuember seeing any body standing on the
roadY
A. Yes, I can remember the boys. Yon see I had not been
g-one up but a.bout twenty minutes. I remember the boys
tl1ere in the road as I went up.
Q. 12. You don't. rcmen1 her the boys as you can1e hack.
A. No, sir.
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Q. 13. You do remember you blew your horn prior to the
time you started to pass?
A. Yes, sir.
Q. 14. What. is the next thing you remember after you
started to pass, Jerrell T
A. Well, ·sir, I don't know what you mean.
Q. 15. Did you remember something the next day, the next
minute or the next week f When is t'he next time you recall
.a.nythingT
A. I say a bout twenty days afterwards.
1st.. Tr.
page 73

~

•

•

•

•

•

Q. 17. You say you were in the hospital. Jerrell, 'vhat was
the matter with you, what were your injuries?
A. Well, sir, just. dislocated hip and my leg, compound
fracture.
Q. 18. You say your leg was a compound fracture f
A. Yes, sir..
Q. 19. I notice you have crutches. Could we see your leg!
A. Yes, sir.
Q. 20. Wbat happened to that leg?
A. The bone stuck through the skin.
Q. 21. Is that the one you talked about the compound
fracture?
A~ Yes.
Q. 22. How about the other leg?
A. A dislocated hip.
Q. 23. Can we see the other leg?
A. Yes, sir. It is not scarred up too bad.
Q. 24. And that is the leg that connects to the hip that was
dislocated!
A. Yes, sir.
Q. 25. Did you have other injuries Y
1st. Tr.
A. "ren, sir, that arm.
page 74 ~ Q. 26. Did you have any head injuries?
A. I had a brain concussion.
Q. 27. I notice you are speaking with sort of a slur. Did
you have any injuries in your face or head that would cause
that?
A. Yes, my tongue was cut almost off.

52

Supreme Court of Appeals of Virginia

Jerrell Clifton.
Q. 28. Did you have any difficulty speaking before the
accident?
A. Well, there might be one word out of a sentence I could
not say,-not as bad as it is now.
Q. 29. Did you lose any teeth?
A. Yes, sir, four teeth.
Q. 30. Did that come from the accident!
A. Yes, sir.
Q. 31. I notice you had a place on your neck. Will you
pull you shirt down?
A. Yes.
Q. 32. What caused that?
A. I think that the tube they put in my throat so I could
breathe.
Q. 33. Do you know how long that -stayed in there f
A. About one week before I come home from the hospital.
Q. 34. When did you come from the hospital to your home!
A. J anua:ry 7th.
·
Q. 35. The accident was on November 6tht
A. Yes, sir.
Q. 36. You mentioned an injury to the left arm. S.how
the jury how far you can extend that armY
·1st. Tr.
A.. That is as far.
page 75 }- Q~. 37. How far can you bring it up f
A. That far.
Q. 38. Could you use your left armY
A. \Vell, sir, son1ething like drinking coffee, something
like that, not to pick up anything of any weight you kno,v.
Q. 39. " 7hen you were coming down the road behind Lib
~{ullins clo you remember how fast you were driving? ·
A. Both of us were driving7
Q. 40. Well, yes, I guess so.
A. 'Ve averaged from twenty-five to forty.
Q. 41. Do you remember going any faster than that?
A. No, sir.
Q. 42. Do you remember colliding ·with Lib ~Iullins' carY
A. No, sir. When I blew I cut out, seems I can't remember nothing else.
Q. 4R You said that they took you home on January 7th.
A. Yes. sir.
Q. 44. When was the :first time you were able to get up and
walk a round at all?
A. About-I say August. 15th, something like that.
Q. 45. Can you get around the house at all now without
your crutches?
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A.
give
Q.
A.

No, sir. I might take about four or five steps and my legs
me trouble.
46. Are you still under 1nedical car?
Yes, sir.
Q. 47. What Doe.tors do you visit?
1st. Tr.
.....~. Doctor Raub, Bluefield Sanitarium.
page 76 ~ Q. 48. You are still recuperating under his
supervision?
A. Yes, sir.

CROSS EXAMINATION.
By Mr. Carl C. Gillespie:
Q. 1. Jerrell, when did you remember you had blown your
horn?
A. Well, sir, about-about two months and a half after
I come home and got settled down and everything, and come
to my senses right good, I started thinking about it and I
remembered it.
Q. 2. You could not rememeber that any time before that,
could you?
A. No, sir. I was so confused over being crippled up and
everything· I just didn't think.
Q. 3. Do you ren1ember anything else about 'vhat happened other than blowing your born after you started to
pass this car in front of you?
A. No, sir,-just a blank.
Q. 4. Do you remember about how fast you 'vere going?
A. No, sir.
Q. 5. Do you remember how far you sailed through the air
before you hit that tree?
A. No, sir.
Q. 6. But you do remember, after you had been in the
hospital some time, two State Troopers came down there to
see you?
A. No, sir.
1st. Tr.
Q. 7. What?
page 77 ~ A. No, sir.
Q. 8. You don't· remember the State Troopers
coming to the hospital to see you?
A. No, sir. I have not talked to any at all.
Q. 9. Yo!ll1ave not talked to:any State Troopers?
A. No, sir.
Q. 10. Down at tl1e Clinch Valley Clinic?
A. No, sir.
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Q. 11. You don't remember that at all!
A. No, sir.
Q. 12. You talked to l(enneth 'Vade and these Davis boys
since then?
A. Yes. I just asked then1 was it n1y fault, and did they
think so.
Q. 13. And you asked them what happened and you told
them you could not remember anything tha.t happened!
A. No, sir, not at the present time.
Q. 14. What? Didn't you tell them you could not remember anything that happened just before that accident occurred and asked them to tell you what had had happened T
A. No, sir, not that I know of.
Q. 15. Your mind is all right now?
A. I hope so.
Q. 16. If you had had any conversation with the '\Vade
boy or these Davis boys to that effect, you would remember
that?
A. Yes. I think I talked to them about a week after I
came home, and I still was sort of in a shock.
Q. 17. You have told us already that it was
1st. Tr.
page 78 ~ about two and a half months after you came home
before you remember about blowing tl1is horn befo·re vou started around this car!
A ... This 1vas about a week that I talked to the boys after
I came home.
Q. 18. You haYe talked to then1 since that tbne ~
A. Yes, sir.
Q. 19. You talked to them about tl1is accident?
A. "Tell, yes, not n1ucl1.
Q. 20. And never, at any time, 'have you told them or any
body else tha.t you had finally remembered blowing· your l1orn
before you started around?
A. Yes, I told a whole lot.
Q. 21. ''Then did you first remember telling any body thnt
you finally remembered blo·wing your horn?
A. I could not tell you the san1e day and da.te. I don't
know.
Q. 22. Do you ·recall who it was and 1vhere you 'vere?
A. I believe my la.,vyer was the first one I said about that.
Q. 23. Your lawyer was the first person you told you finally
rememberecl blowing vour horn before you started around?
A. Yes.
- ..
·
Q. 24. You never did tell anybody else tha.t or remember
telling any body else before you talked to your tawyer?
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.l\. I didn't have no reason to tell any body.
Q. 25. And so far as you know, ·when you were passing
this car of ~fr. ~£ullins you could have been going twenty
miles an hour or eighty nliles an hour Y You don't
1st. Tr. know?
page 79 } A. 'Veil, sir, I can't say.
Q. 26. And you don't know· how far you flew
through the air in tl1a.t car before you hit the tree t
A. No, sir.
Q. 27. Or anything about that?
A. No, sir.
Q. 28. You say you don't remember seeing the boys standing there as you can1e back 1
A. "\Vell, sirQ. 29. Yon remmnber seeing them as you went up Y
A. Yes.
.
Q. 30. Yon remember ··y-ou saw t:hmn about that same place
as you went up to where the road turns off at the place you
w·ere going to the funeral. Your 1nemory fails you when it
ClOnles to seeing tl1en1 as you eame back?
A. Yes, sir.
Q. 31. So, if they were standing there you don't recall
seeing them!
A. No, sir.
Q. 32. 'Vell, now, do you reruem.ber g-oing around the curve
before getting into this straight-of-way?
A. Yes, sir.
Q. 33. Those boys were right there in sight, were they not?
A. "'\Yell, sir, I don't reckon I paid any attention. I was
wa telling the road.
Q. 34. Had you not said something to them about playing
some ball that afternoon Y
1st. Tr.
A. Sir.
page 80} Q. 35 .. "'\Vhatf
.l\. We had been u~ed to playing ball every Sunday. I guess they were expeehng m.e. We had not planned
to play ball that day.
Q. 36. You say you nre seventeen now?
A. Yes.
Q. 37. 'Vl1en were you seventeen?
A. The 5th of J ulv.
Q. 38. You ha.d had your sixteenth birtl1da.y tllC 6th of ~T uly
prior to tl1e time of the accident?
A. ·Yes, ·sir.
Q. 39. How long had you been driving a car!
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A. Well, sir, about five months and a half.
Q. 40. You had been driving about five months and a halff
A. Yes, sir.
Q. 41. That was a 1958 Pontiac?
A. ·Yes, sir.
Q. 42. Eight cylinders?
A. ·Yes, sir.
Q. 43. vVhat was it, a convertible, hard top?
A. It was a hard top.
Q. 44. A ha:rd top conycrtible 1
A. Yes.
.
Q. 45. It was equipped with a passing gear?
A. Yes, sir.
Q. 46. That was a Pontiac that really did have a good deal
of pick up?
1st. Tr.
A. vVell, sir, it was slig·htly slo,v. It had fiftypage 81 ~ seven thousand n1iles on it. There was nothing
special about it.
Q. 47. That car was just. two years old, that eig·ht cylinder
Pontiac. That is the smne kind of car that you read about
winning all these sport car races?
A. Sir?
Q. 48. That is the same kind of car that you read about
winning all these sport car ·races~
A. I don't keep up with that. I don't know.
Q. 49. Had you and s01ne of the boys not been talking
about that same kind of car had won so n1any of these stock
car races?

The plaintiff, by counsel, objected to the foregoing question as being imtnaterial, which objection tl1e Court overruled.
Q. 50. Is that not a fact, Jerrell V
A. No, sir. vVere not that kind of boys around. We got
together and played ball and boxed. .
Q. 51. You drove tha.t car and trted that passing gear
out before!

The plaintiff, by counsel, objected to the preceding question, which objection the Court overruled, to which ruling the
plaintiff; by counsel, excepted.
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Q. 52. I say you were fa1uiliar with the passing gear, because of your having tried it, were you not?
A. No, sir. 'Ve just had it about-for fifteen to twenty
days. I didn't g-et to drive it very often on account ofQ. 53. Had you tried that passing· gear out, or not?
A. No, sir, I can't say I have.
Q. 54. What~
1st. Tr.
A. I can't say as I have.
page 82 ~ Q. 55. You said you knew that it had one'
A. Every autmnobile transmission is supposed
to have one.
Q. 56. No,v, about the thue you started around the ~Iullins
car, you say you remember that 1
A. ·Yes, ·sir.
Q. 57. And you ble,v your 'horn, and you don't remember
whether you pushed the accelerator down into the passing
gear or not?
A. No, sir, I can't say that.
Q. 58. You don't remember that but you do remen1ber that
it was your intention to overtake and pass tl1is ca.r?
A. Oh! Yes.
Q. 59. You do remmnber that, you say?
A. Yes.
Q. 60. And at that time ~Ir. ~Iullins was on his right side
of the road f
A. I can 't-At the time I started to pass hin1 he might
have been. I can't sa.v.
Q. 61. Yon remembe·r that it was your intention to pass,
don't you?
A. Yes.
Q. 62. You "'ould not attempt to pass if he had been on
your side, on the passing side f Would you?
A. Not likely.
Q. 63. So he must have been on his side?
A. Yes, sir, 'vhen I started to cut out I guess he was .

•

•

•
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•

1st. Tr.
page 83}
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KENNETH WADE,
a witness introduced on behalf of the defendant, being first
duly sworn, testified as follows:
DIRECT EXAl\iiNATION.
By Mr. Carl C. Gillespie:
Q. 1. Is your nan1e J(enneth 'Vade?
A. Yes, sir.
Q. 2. ''7bere do you live 1
A. Grimsley·ville, Vh·g·inia.
Q. 3. Is Grimsleyville in Buchanan County¥
A. Yes, sir.
Q. 4. How far over in to Buchanan County frmn Shortts
Ga.pf
A. About two miles.
Q. 5. ''That do you do, l(enneth ¥
1st. Tr.
A. 'Velder.
pag-e 84 ~ Q. 6. Do you work in a shop over there near
your home?
A. Yes.
Q. 7. How· old are you?
...~. Nineteen.
Q. 8. Do you know Jerrell Clifton who sits over there 1
A. Yes, ·sir.
Q. 9. I-I ow long have you known him T
A. About all my lfie.
Q. 10. Did you ever know l\Ir. Mullins before the day that
he had that accident T
A. No, sir.
Q. 11. Do you know these Davis twins, Jerry and PerryV
A. Yes, sir.
Q. How long have you known them?
A. About ten years.
Q. 13. Have you lJeen and are you still a. friend of ,J crrell
Clifton Y
. .~. ·Yes, sir.
Q. 14. 'Vere you and these t.wo Da:vis twins standing along
the highway there on Novmnber 6, 1960 when tTerrell Clifton
was involved in an accident¥
A. Yes, sir.
Q. 15. How close were you standing· to ,Jerry and Peery
Davis?
A.
was right together.
Q. 16. You just describe to tl1e jury, if you can, where
~fr. 1\Iullins car was the first time you saw it?
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.A. The first thne I seen it it was cOining around
the curve.
~
Q. 17. Fron1 \vha.t direction?
A. Coming from Richlands going· to Grundy.
Q. 18. That would have been traveling in a "'\Vesterly direction?
A. Yes, sir.
Q. 19. Now what, approximately was the speed that he was
traveling at when you saw hin1 f
A.
ell, I would say about thirty-five or forty.
Q. 20. And could you tell whether or not any body was
in the car with him 1
A. Yes, sir, I seen a woman in there.
Q. 21. Do you recall what kind of car it was?
A. Yes.
Q. 22. "\Vhat kind was it 1
A. Ford, '56.
Q. 23. Four door sedan?
A. Yes, sir.
Q. 24. "'\Vhat coor was itf
.A. Black.
Q. 25. Tell the jury what side of the road nfr. ~fullins
was traveling on when he came around the curve?
A. He was on his side.
Q. 26. Now, after he came in your sight from around this
curve, did you see another car f
A. Yes, sir, the Clifton boy.
Q. 27. "'\Vbat kind of a car was he driving?
A. A Pontiac '58.
lst. Tr.
Q. 28. I believe that was a hard top, convertible 1
page 86 ~ A. Yes, sir.
Q. 29. Did you see any body with him?
A. Yes.·
Q. 30. '\Yho was with him?
A. The Davis boy, Jimmy.
Q. 31. After both cars had gotten around to the place
wl1ere you we-re standing, were they still in that position;
that is. the 1\fuiiins car traveling ahead of the Clifton carthe Clifton car behind 1
lt. Yes. sir.
Q. 32. Did both cars pass where you all were standing?
A. Yes, sir.
Q. 33. How far down the road, or West of where you were
standing was it_ before anything happened, Kenneth?
l\. It was just below where Jerrell started to pass him.

1st. Tr.
page 85
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Q. 34. Now, when Jerrell started to pass 1viullins, tell the
· jury whether or not he below his horn t
A. No, sir, I didn't hear it.
Q. 35. IIow did you kno"r that Jerrell was starting to pass
l\Iullins ~
A. I didn't kno·w it.
Q. 36. 'Yas there anything about the noise or motion of
either one of the ca-rs to indicate to you that anything was
going to happen f
A. ,Jen·ell had speeded up.
Q. 37. Do you know what a passing gear is?
A. Yes.
1st. Tr.
Q. 38. Do you know what a car sounds like
page 87 ~ when it is put in passing gear?
A. Yes, sir.
Q. 39. Tell the jury what the Clifton (•ar did aR it started around the 1\fullins car.
A. \Veil, it just sounded loud and went on around hin1.
Q. 40. Is that what you heard~
A. Yes, sir.
Q. 41. It sounded lou<l and hP went on around?
A. Yes, sir.
Q. 42. Describe the sound of the n1otor of the Clifton ear
to the jury when he started around there, l{enneth.
A. It just sounded like it picked up speed and .. started
around him is the only thing I can say.
Q. 43. Did that sound as if he had gone into passing gear?
A. Yes, sir.
Q. 44. Did you see the two cars collide?
A. No, sir.
Q. 45. Did you hear it?
A. Yes, sir.
Q. 46. Well. when you heard it what did you do?
A. I looked.
Q. 47. Did you look immediately, as soon as you heard it?
A. Yes, sir.
Q. 48. Where was the Mullins car with reference to the
center of the ·road at that time?
A. It looked like it was on his side.
Q. 49. On his side?
1st. Tr.
A. Yes, sir.
page 88 ~ Q. 50. Did you ever, at any time see the Mullins
car on the left of the center line of that highwayf
A. No, sir.
Q. 51. Now, after you heard this noise and looked up could
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you tell whether or not this Clifton car continued to pick
up speedY
A. Well, it seemed to. I don't know whether he increased.
It seemed he never slowed down.
By The Court:
Q. 52. What?
A. It seemed like it didn't slow down.
By Mr. Gillespie:
Q. 53. Tell the jury what happened to it?
A. I heard it hit, I looked up and it was hanging over the
hill and went in an angle over the hill and hit that tree.
Q. 54. You mean it left the highway?
A. Yes, sir.
Q. 55. You just describe to the jury what kind of angle
it was?
A. It was a slight angle.
Q. 56. A slight. angle f
Q. 57. Was the front of the ca.r headed toward the right
of the road or a.'vay from the road t
A. It wa.s to the left-off the highway.
Q. 58. Off the highway?
A. Yes.
Q. 59. You could see the car ·as it left the high1st. Tr. wav?
pa.ge 89 ~ A. Yes, sir.
Q. 60. Just tell the jury wha.t pa.th it traveled
a.fter it left the l1ighway?
A. ''Tell, it just went-it hit the dirt and it went on over
the hill.
Q. 61. Di? it stay on the ground or not?
A. Yes, sir.
Q. 62. After it left the highway?
A. It "·ent to ''rhere the bill went over and it went up
some in the air.
Q. 63. Went some in the air?
A. Yes.
- Q. 64. 'Vhat stopped it?
A. That tree.
0. 65. What kind of tree?
A. Poplar.
Q. 66. Do you know about what size tree it was?
A. It. must have been at least twelve inches at the bottom.
Q. 67. Did you see what it did to that tree?
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A. Yes, sir.

Q. 68. "\Vha.t did it do to it?
A. It leaned it over and the top was broken out.
Q. 69. Leaned the tree over and broke the top out?
A. Yes.
Q. 70. "\Vas there any brush under the bank to the left of
that highway between where the car left the highway and the
tree 1
1st. Tr.
A. There was some little twigs.
page 90 ~ Q. 71. Weeds and under brush?
A. Yes.
· Q. 72. Any of them torn down?
.A.. There wa.s one right where it come off from the shoulder,
the dirt like it went over was eut off.
Q. 73. Any other?
A. No, sir.
Q. 74. Brush or weeds or stuff destroyed until it hit the
treeT
A. That little bush is all.
Q. 75. That was there at the edge of the road?
A. Yes.
Q. 76. Now, did this car strike that tree at the base or up
on itT
A. It went up on it a little piece.
Q. 77. Were you there when the officer measured the height
of the tree?
A. No.
Q. 78. The·re where the bark was torn off?
A. No, sir.
Q. 79. "\Vhat about the Clifton car. Was it torn up pretty
badly?
A. Yes, sir.
Q. 80. Could you give us any idea about how far that
Clifton car traveled down the High,vay after the two cars
came together before it left the hig·hway?
A. I don't have anv idea. how far it went after it hit.
Q. 81. Did it go off immediately or did it go
1st. Tr. down the highway!
page 91 ~ A. It an~led off the highway. It didn't go
straight off. It anp:led off.
Q. 82. Did it ever go off the highway and come back on
the hig-hway and go off again?
A. No, not that I could tell.
Q. 83. Were you there when the State Trooper come to
investigate the accident?
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A. No.
Q. 84. vVhe1·e had you gone, do you know?
A. I went with the boys to take Jinuny to the hospital
Q. 85. You never did talk to the Trooper while he was
there?
A. Yes, I talked to hin1 after I c.ome back.
Q. 86. ~rho was with you when you talked to him 1
A. Two Davis boys.
Q. 87. These twins?
A. Yes, sir.
Q. 88. Have you talked to Jinuny Davis and J en·ell Clifton
since they got out of the hospital?
A. Yes, sir.
Q. 89. On those occasions did they tell you they were
}mocked out and clidn 't renwrnber anything a.bout how it happened?
A. Yes, sir.
CR.OSS EXAl\IINATION.
By Mr. Street:
Q. 1. Kenneth, yon sa.y you were standing there with the
Davis boys?
A. Yes, sir.
Q. 2. Lib J\{ullins came around the curve and
1st. Tr.
page 92 ~ Clifton came around right be'hind him!
A. Yes.
Q. 3. How far behind hint?
A. About thirty feet, something like that.
Q. 4. How fast were they going·?
A. Mullins 'vas g<>ing about thirty-five or forty.
Q. 5. If 1\Iullins w·as going thirty-five or forty, how fast
was Clifton going Y
A. Forty-five I guess, something like that.
Q. 6. Yon n1ean Clifton was coming around the curve beliind Mullins and Clifton was going faster than ~Iullins?
A. Yes, he had to be g·oing faste.r.
Q. 7. Clifton was overtaking Mullins f
A. Yes. He w·as getting close upon hin1. He gradually
gained speed.
.
Q. 8. As they came around the curve they were both going
at about the same speed?
A. Approximately.
Q. 9. ·Clifton was overta.king to pass?
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A. Down a. little piece, a few· feet, he went in passing
gear and started passing.
Q. 10. You say passing gear. "\Vhen you testified a few
minutes ago you said: Just like he picked up speed and the
car sounded loud 7
A. Yes.
Q. 11. Do you know it went into passing gearY
A. The way his n1otor sounded, it sounded like
1st. Tr. it did. I could not be positive.
page 93 ~ Q. 1:2. Y·ou were watching the c.a;rs all this
time?
.A. Yes.
Q. 13. You say you were standing there "rith Peery and
Je-rry Davis. Did any body ''rave to any body?
A. Yes. Jerry waved at Jerrell.
Q. 14. Jerry Davis waved at Jerrell Clifton?
.A. Yes.
Q. 15. 'Vbere ''rere you looking at this tin1e 1
A. I was looking back at ,Jen· ell.
Q. 16. You were not wat.~hing Lih lfullins' car a.t that time?
A. No, not a.t that time.
Q. 17. "\Vhen did you look back at Lib ~{ullins' car'
A .• I glanced at tT errell Clifton a.nd turned back and looked
at Ltb.
Q. 18. Did you see the cars collide?
A. No, sir.
Q. 19. So you were not looking when the cars collided on
the hi~·hway?
A. No, sir.
Q. 20. In other words, when the actual collision took pla.ce
you 'had vour back to Lib Mullins' car and Clifton's car
and were 'looking at the Davis boys?
A. I looked down, I didn't see them collide. I looked up
and .Jen·ell Clifton's car was angling off the road.
Q. 21. Yon looked away and looked back and Jerrell Clifton wa.~ angling off the road. Did you "rateh it continually7
A. Yes.
Q. 22. Did it ever turn back on the road?
1st. Tr.
A. No, sir.
page 94 ~ Q. 23. Did it look like this boy had control of it?
Was the car ever under control? Did it look like
.Terrell Clifton ever had control of the car after you looked
backf
A. No, sir.

Lib

~iullins

65

v. Jerrell Clifton

J( e11,1teth

Wade.

Q. 24. Did he have control of the car when you looked'vhen he passed by?
A. It looked like.
Q. 25. Now, when Jerrell Clifton was passing the Mullins
car, you said his speed increased, which would be natural.
How much did his speed inc.rease ¥
A. I could not say. ·
Q. 26. At the time you looked bae.k did it look like he 'vas
going at an excessive rate of speed, more than Lib l\fullins
"Ta.s?
A. What do you m.ean?
Q. 27. They ~\rere cmning- down the road and you didn't see
them collide. You looked and saw Jerrell Clifton. How did
they go?
.l\.. Jerrell 11ad cut off.
Q. 28. And Lib was going by the side of him?
A. Yes.
Q. 29. Rig·bt on down there where the car went over the
hank?
A. Sir, sir.
Q. 30. And Jerrell never did swerve out and hit this Mullins car, is that right 1
A. Yes, sir.
Q. 31. Did 1\Ir. 1\I ullins stop imn1ediately Y
1st. Tr.
A. No, sir.
page 95 ~ Q. 32. \\7herc did he stop, or did he stop?
.A.. lie stopped on down the road ·about, I believe,
~ix hundred feet fron1 wl1ere they collided.
Q. 33. Six hundred feet from where they collided, or six
hundred feet frmn wl1ere the tree was?
A. From where they collided, I believe it was.
Q. 34. I-Iow far was it from the curve to the straight
~tretch?

A. 1\{ust. be tw·o or three l1undred feet this
Q. 35. "\Vhat did Lib J.\!Iullins do then?
A. He backed back.
Q. 36. ''There to?

"~ay.

A. V\Tbere the car went over the hill. Where the car was
over the hill.

Q. 37. And then did he leave his ca·r parked there?
A. Yes, he left it there.
Q. 38. In other words, he backed his car from where l1e
!'topped back up to where the tree is Y
A. Yes, sir.
Q. 39. And left his car there 7
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A. Yes.
Q. 40. Never was moved again f
.
A. I don't know. 'Ve helped to get Davis out and went to
the Hospital. I don't know whether his car was 1110\Ted or
not.
Q. 41. I believe you said when the plaintiff's car-wl1en
you looked at it it was starting away from Lib Mullins' car
a.nd went Tight on off the highway. ''That did it
1st. Tr. do then?
page 96 ~ A. It went off the bank of the road and hit the
tree.
Q. 42. How steep is that bank?
A. It is pretty steep.
Q. 43. How steep? Just put your arn1 in the angle of the
bank~

A. Like that.
Q. 44. A pretty steep bank?
A. Yes.
Q. 45. How high is that bank? Do you know?
A. No, sir.
Q. 46. Do you know the location of the tree with referenee
to the bottom of the bank?
A. Some said it was about eighteen feet. I would not know.
Q. 47. Was it all the way to the bottom?
A. No, sir.
Q. 48. It was closer to the road than it was to the foot of
the bank?
A. Yes, sir.
Q. 49. Did you look at the car after it hit?
A. Yes.
Q. 50. What portion of the car hit the tree T
A. T'he left front fender.
Q. 51. The left front fender T
A. Yes, sir.
Q. 52. This car is going down like that, didn't go straight
into the tree, went ·side,vays into the tree?
1st. Tr.
A. I{ind of angling.
page 97 ~ Q. 53. Did you look at the tree?
A. Yes, sir.
Q. 54. Was there n1arks on the tree?
A. Yes.
Q. 55. Vlhere was the bottom of the marks on the tree?
How high off tl1e g-round 'vere the marks on the tree? 'Vhere
did thev start?
A. I( hit pretty close to the ground, about a foot, not much.
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Q. 56. The marks started right close to the ground on the
tree?
A. Yes.
Q. 57. And went up on the tree?
A. Yes, sir.
Q. 58. Now, you said you talked to the State Trooper after
this accident took place. Did you all have a thorough discussion of this, or just ,vhat was said?
A. All I told the n1an was where I lived.
Q. 59. You said you talked to the State Trooper. You mean
the three of you boys gave your names and addresses Y
A. Yes, sir.
Q. 60. You didn't tell him anything about the distances or
the accident. You didn't tell him anything except your name
and where vou lived?
A. That is all I told him.
Q. 61. Now, when you talked to Jerrell Clifton and Jimmy
Davis after this accident and they were asking
1st. Tr. you about it, telling you they could not remember.
page 98 ~ Did they tell you fhey could not remember what
happened fron1 the point of impact. on out? They
didn't ask you about what they were doing up the road?
A. No, sir.
Q. 62. They wanted to know what happened after· they hit
Lib 1\fullins, is that right'
A. Yes, sir.
Q. 63. Did you tell .Jerrell Clifton vou heard his horn
blowing?
..
A. No, sir.
Q. 64. As a matter of fact you didn't remen1ber whether
the horn blew or not?
A. No, sir.
Q. 65. I could have blown?
A. Yes, sir, it could.
Q. 66. Have you talked to Jerrell ·Clifton and Jim Davis
since they have been out of the hospital f
A. Yes, sir.
0. 67. Did you ever tell them you heard the horn blo,vf
A. No, sir.
Q. 68. Did they ever tell you that their memory c.ame back
and they remembered the horn blowing?
A. No, sir.
Q. 69. You never discussed that?
A. No, sir.
Q. 70. Kenneth, after these cars collided and you saw
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•Jerrell Clifton going over the bank, did you ·see any debris
from either of the cars in the road!
1st. Tr.
A. No, sir.
page 99 ~ Q. 71. You saw no debris?
A. No, sir.
Q. 72. Did you see any glass in the road Y
A. No, sir.
Q. 73. After the accident took place did you speak to Lib
Mullins?
A. No, sir.
Q. 74. You never did speak to him!
A. I saw hin1 a few months after that.
Q. 75. Was anything said?
A. No, sir.
Q. 76. What did you do then~ Did yon a.ll go down to try
to get Jerrell and Jimmy out of the car?
A. Yes.
Q. 77. Did Lib 1\Iullins con1e down and help you 1
A. No, sir.
Q. 78. He ·stayed in the road 7
A. Yes, sir.
Q. 79. I-Io''' long did it take you to get then1 out?
A. It only took a few minutes to get Jimmy out, and we
took him on.
Q. 80. You went on with ,Jimmy?
A. Yes, sir.
Q. 81. How long would you say that was after the accident
that. you left with Jimmy T
A. Five or ten minutes.
Q. 82. Could it be as much as twent:y minutes?
1st. Tr.
A. I doubt it.
page 100 ~ Q. 83. vYas the State Trooper there when you
left?
A. No, sir, I didn't see him.
Q. 84. How long 'vere you gone?
A. I guess we was gone half a.n hour or forty-five minutes.
Q. 85. 'Vhen vou returned to the scene of the accident
was the State Trooper there?
A. Yes, sir.
Q. 86. In tl1e mean tin1e had Jerrell Clifton been taken to
the hospital?
A. Yes. sir. We passed him coming back.
Q. 87. You don't know when the State Trooper got there?
A. No, sir.
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Q. 88. You do know it was some time after the accident?
A. Yes, sir.

REDIRECT EXAMINATION.

By 1Yfr. Carl C. Gillespie :
Q. 1. You say Mr. ~fullins backed up and stopped over
there where the Clifton car had gone off the highway. Is
there room enough over on the right hand side of the road to
get all four wheels off the hard surface f
A. I haven't noticed whether they would be enough room
or not.
Q. 2. There is about sixteen feet of shoulder over on the
left side where the Clifton car went?
A. It is right smart.
Q. 3. Plenty of room to get a car off the highway over
there?
1st.- Tr.
A. Yes, ·sir.
page 101 ~ Q. 4. And that is where he placed his car
before getting out there T
A. He left his car on the right side.
Q. 5. He left it on the right side f
A. Yes, sir.
Q. 6. Did he have it all the way off the highwayf
A. No, sir.
Q. 7. He did get out of his car?
A. Yes, sir.
Q. 8. Do you know what he wa.s doing!
A. He was flagging-trying to get some help.
Q. 9. Did ~·Ir. Mullins ever get out of the car or do you
know?
A. I never did see her.
Q. 10. You don't know 'vhat her physical condition was,
do you?
A. No, sir.
Q. 11. Now, a.fer this car that the Clifton boy and the Davis
boy were riding in left the highway and hit the tree, did you
run down immedia.telv T
A. No, sir.
Q. 12. Did 1.fr. :1\Iullins back l1is car up there before you
went down?
A. Yes.
Q. 13. Did he call for you to c.ome down there and help
him!
.
A. Yes, sir.
r
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· · Q. 14. And which one of you "rent down over
the side of the road to where the boys were!
~
A. I went first.
Q. 15. What.?
A. I went first out of all the three of us boys at the side
of the road.
Q. 16. Did some body .come along there in an automobile
and help you to get them up out of there?
A. Yes, sir.

1st. Tr.
page 102

•

•

•

•

B.-v. ANDERSON.
another witness introduced on behalf of the defendant, being first duly sworn, testified as follows:
DIR.ECT EXAMINATION.
By Mr. Carl C. Gillespie :
.
Q. 1. I believe you are a State Trooper and your nrune is
B. V. Anderson?
A. Yes, sir.
Q. 2. Where are you stationed?
A. Grundy.
··
Q. 3. How long have you been stationed in Buchanan
County'
A. Two years.
Q. 4. V\Tere you stationed in that county on or about· the
·
·
6th day of November, 1960?
A. I was.
· ·
·
Q. 5. Did you make an investigation of a highway traffic
accident which took place on Route 460, two and one-half
tniles to three miles V\7est of Shortts Gap?
A. Yes, sir.
1st. Tr.
Q. 6. "Wba.t time of day did you get thereT
page 103 ~ A. ·At 10:20 a.m.
Q. 7. V\Tha t time?
.6-A,.,. Twenty n1inutes after 10:00 o'clock a.· m.
Q. 8. And w·ill you please tell the court and jury what you
folmd upon your arrival Y
• · ·
·
·
A. Yes, sir, I will.
Q. 9. At the scene of that accident Y
A. I found two motor vehicles, a. 1956 Ford four door 'and
a 1958 Pontiac four door. The Ford 'vas sitting on:
shoulder of Route 460 headed 'Vest, ''rhich would be in the

the
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dire.dion of Grundy, und the Pontiac was over the hill on the
south side of the highway. The Ford "~as dan1aged on the
left side almost cotnpletely along the side, and the Pontiac,
which w·as over the hill was completely demolished. I could
not determine an exact point of impact. I found seveval
pieces of glass.
Q. 10. 1Vhat kind of glass was that? Describe it.
A. It. 'vas red glass, the type that is in the tail light lense
on a car.
Q. 11. 'Vhere did you find that red glass?
A. It. was lying· in the 'Vest bound lane about two feet from
the center line.
Q. 12. To whic.h side of the center line?
A. On the north side, nnd the ''rest-the West bound lane.
Q. 13. That would be to the right of the c.enter line of the
car traveling "\"\Test f
A. Yes, sir.
1st. Tr.
Q. 14. Or going toward Grundy?
page 104 ~
A. Yes, sir.
.
Q. 15. Now, did you take any n1easurements
fron1 wl1ere yon found this broken glass, pieces of tail lig·l1t
g·lass, down to the point where tl1e Pontiac had left the
highway?
·
A. \"' es, sir, I did.
Q. 16. How c~ould you tell ,vhere the Pontiac left the highwaY.

A.

··.: ·

'Yherc tlw Pontine had went onto the shoulder of the
highwav it left tracks in·the dirt on the shoulder.
Q. 17. 'Vlwre that track started leaving- the hard surfnce,
did it eontinue on fhe <lirt until it left the l1ig·lnvay?
A. Y (lS, sir, to the edg-e of the s·houlrler.
Q. 1R. . .~nd what was tlwt clistancc that yon measured?
A. Fron1 the point thnt I fonnd tllC g-lass to the edg·e of
the sl1ouliler was eig·htv-one feet.
..
Q. 19. Ei~hty--one · feet?
A. Yes, sir.
Q. 20. Now. from thr edg-Cl of the R1wulrler where these
trnc.ks left thr hig·hway-, could yon tell where t.he car went
fi·on1 f11at point on? You n1a.y explain that ag-ain, please sir.
Bv The Court:
·Q. 21. That eiP'hty-onr feet, whnt was tha.t n1easuren1cnt?
A. Frmn the place in the "Test bound lane tl1at I found the
pieces of g·lass to whcrl' the \"ehirle had left the shoulder of
the road.
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By Mr. Gillespie :
Q. 22. Did you see a tree there below the road on the South
side that apparently had been struck by this
1st. Tr.
vehicle f
page 105 ~ A. Yes.
Q. 23. ''"'ba.t kind of tree 'vas it?
A. Poplar.
Q. 24. About what size poplar was it?
A. The best I could tell, by holding the tape by the side,
it was fourteen to sixteen inches a.t the base of it.
Q. 25. vVha.t had happened to that poplar tree f
A.. The ba-rk or part of the ba·rk had been knocked from
it on up the tree. On the top, the top was broken out of it
and some limbs up the tree had been broken out.
Q. 26. Now, how far above the ground was the bark
knocked off that tree!
A. From twenty inches above the gTound to seven and onehalf feet above the ground.
Q. 27. Did you measure the distance from that tree back
to the edge of the shoulder of the highway where the car had
left itt
A. Yes, sir. From the tree back to the shoulder was seventy-four feet eight inches.
Q. 28. Front the point where this car left the South shoulder of the ltighway to the point where the tree was, tell the jury
what. marks, if any, were left on any of the 'Underbursh, vegitation or ground?
A. ,Just after the car left the highw·a.y I found one small
bush that had ·been broken.
Q. 29. And where was that!
A. That 'vas just over the bank from the shoulder of the
road, just about where the car-just beyond
where the car left the shoulder.
1st. Tr.
page 106 ~ Q. 30. Now, Trooper Anderson did you measure the distance that this tree 'vas sitting from
fhe South edge of the- highway?
A. It measured, straight down the bank, from the edge of
the shoulder to the tree was a little under nineteen feet. I
believe it "ras about eighteen feet, nine or ten inches from the
shoulder down to tl1e tree, measuring on tbe ground.
Q. 31. That would place this tree, by surface measurements, nearly nineteen feet South of the South edge of the
highwayY
A. From. the edge of tl1e shoulder.
Q. 32. From the edge of the sl1oulder. Did you measure

Lib 1\'Iullins v. Jerrell Clifton

73

B. V. An.derson.
t.he width of the hard surface portion of the highway there?
A. Yes, sir, I did. It was approximately eighteen feet three
inches.
Q. 33. "\Vbat about the shoulder¥
A. The shoulder of the road, wl1ere the car apparently left,
was sixteen feet.
Q. 34. Sixteen feet of shoulder there?
A. Yes, sir.
,
Q. 35. How far 'Vest of where you found the broken glass
in the road was it that you first found any tra.cks leading off
of of the South edge of the hard ·surface onto the shoulder?
A. I didn't measure it straight down the road. I just measured it on the angle that the tracks had went off, and that
was the the eighty-one feet t.ha.t the car had apparently come
from the glass on the shoulder. The tracks came off the hard
surface at an angle fron1 the highway.
Q. 36. Could you tell from your examination
1st. Tr.
of that tree where the main point. of hnpact 'vas?
page 107 ~ A. No, sir, not definitely. The place where the
car had apparently hit, the bark was knocked off
all the way up and down the side of the tree.
Q. 37. Could you tell from your examination of t.l1e car
about what part of the car struck the tree?
A. It appeared to n1e by the damage on the car, that the
left side of the car.
The plaintiff, by counsel, obje.c.ted because it is opinion
evidence.
By T'he Court: You can state what the car looked like.
Q. 38. "\Ye will withdaw the question. Did you take some
pictures there at the scene of the accident Y
A. Yes, sir, Trooper Leslie and I did.
Q. 39. I hand you \vhat purports to be a photograph and
ask you if that was a photograph that was taken there during
your investigation!
A. Yes, sir.
Q. 40. What does that depict or showY
A. This is the Pontiac car that I found over the hill, after
it was pulled back to the highway.

By ~fr. Gillespie : We would like to offer this photograph
in evidenc.e.
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Thereupon the same was filed, marked for identification
as:
''DEFENDANT'S EXHIBIT NO.1''.
Q. 41. I hand you another photograph and ask you if you
will tell the Court and Jury if you were present when that
was made, or if you took the photograph f ·
1st. Tr.
A. Yes, I took this one.
page 108 r Q. 42. And what does that photograph show f
A. That is a picture of the Pontiac car as I
found it when I arrived at the scene of the accident.

By Mr. Gillespie: 'Ye would like to offe·r that photograph
in evidence.
· Thereupon the same was introduced, marked for identification as:
'' DEFENDAXT 'S EXIIIBIT NO. 2.''

Q. 43. Now, does that photograph, which has been introduced in evidence as Defendant's Exhibit No. 2 also show the
tree which you ·have testified about?
A. Yes, sir.
Q. 44. I now hand you still another photograph and ask you
if that was taken by you, or in your presence!
·
A. Yes, sir, it was.
Q. 45. And what does tl1at photograph show~
A. That shows the stretc.h of road on which the accident
happened. The picture was looking "\Yest to,vard Grundy
and in the direction tl1e Yehiel~s were traveling.
Q. 46. Is that car, on the right side of the road, is that
the 1\{ullins car?
A. Yes, sir, it is.
Q. 47. And was tl1at about the position of the ~Iullins car
in the road when you arrived a.t tl1e scene?
A. I believe it was just a little bit V\Test of there when I ·arrived.
Q. 48. And why was it n1oved hac~ up to where it was
when tha.t photograph 'vas taken?
1st. Tr.
A. I asked 1\ir. 1\Iullins to move it back near
page 109 r the point where the glass was in the road.
Q. 49. That was this red tail light glass that
you have testified about?
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A. Yes, sir.
By Mr. Gillespie: Y\Te would like to offer this photograph
in evidence as Defendant's E~ibit No. 3.
Thereupon the photograph above referred to was. filed,
marked for identification as:
''DEFEND.A.NT'S EXHIBIT NO.3.''

Q. 50. 'Vas there any damag·e done to the top of the poplar
tree struck by the car 1
A. Yes, the top of it was knocked out.
Q. 51. vVas knocked out f
A. Yes, sir.
Q. 52. I hand you a photograph here and ask you if that
photograph was also made by you or in your presence Y
A. Yes, sir.
Q. 53. Does that photograph show the tree and the top of
the tree?
A. Yes, sir. This is the tree here.
Q. 54. Point. it out to th~ jury. Come up here, if you
will, and point· out to the jury where the tree is that was
struck by the carT
A. This is it rigl1t in here. You c.an see part of it above
tl1e road.
Q. 55. Does that show the top of the tree was knocked
out?
A. Yes, sir.
BY 1\fr. Gillespie: 'Ye would like to offer this photograph
as Defendant's Exhibit No. 4.
1st. Tr.
page 110 } Thereupon the photograph above referred to was
filed, marked for identification as:
''DEFENDANT'S EXHIBIT NO.4''

Q. 56. I believe these other photographs you have made
show the same things as shown in the other exhibits, hut fO:r
a sight diffe·rent angle?
A. Yes, sir.

By 1\fr. Carl C. Gillespie: ·Do you want them all introduced?
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By

~Ir.

John "\V. Gillespie: Yes, sir.

Q. 57. I hand you another photograph and ask you if that
is a photograph that was made by you or in your presence T
A. Yes, sir.
Q. 58. On the day this aecident occurred Y
A. Yes, sir.
Q. 59. \Vhile you were investigating the accident?
A. Yes, sir.
Q. 60. Is that a view of the defendant's automobile and
the highway1
A. It is.
Q. 61. Taken somewhat c.Ioser but showing the same view
the pictur-e whic.h has been introduced as Exhibit No. 3?
A. Yes, sir.
Q. 62. In behalf of the defendant T
A. Yes, sir, it is just a c.loser view.
Q. 63. It is a closer viewf
A. Yes, sir.

By Mr. G-illespie: We offer this photograph in evidence.
1st. Tr.
page 111

~

Thereupon the photograph was filed, marked
for identification as:

"DEFENDANT'S EXHffiiT NO.5"
Q. 64. I also hand you another photograph and ask you if
that 'vas made by you or in your presence on the day you
investigated this accident?
A. Yes, sir.
Q. 65. Does that sho'v the plaintiff's automobile after being pulled up on the highway T
A. Yes, this is the Pontiac after being pulled back to the
highway.

By 1-Ir. Gillespie :
hibit No. 6.

We offer that as Defendant's Ex-

The·reupon the same was filed, marked for identificat.ion
as:

"DEFENDANT'S EXHIBIT NO.6."
Q. 66. I hand you another photograph and ask you if that
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was 1nade by you or in your presence on the day you were
investigating this accident 1
A. Yes, sir.
Q. 67. Does that show the plaintiff's automobile after it was
pulled up on the highway?
A. Yes, sir.
By Mr. Gillespie: "\Ye offer that photograph in evidence.
Thereupon the same was filed, n1arked for identification
as:

"DEFENDANT'S EXHIBIT NO.7''
Q. 68. I hand you another photograph and ask you if that
was made by you or in your presence on the day
1st. Tr.
that you investigated this accident.
page 112 r A. Yes, sir.
Q. 69. Does tl1at show the plaintiff's automobile
near the tree which you have testified about and before it
was pulled up on the highway¥
A. Yes, sir.
By

~Ir.

Gillespie: 'Ve offer that photograph in evidence.

Thereupon the photograph above referred to was filed,
marked for identification as:

''DEFENDANT'S EXHIBIT NO. 8''
Q. 70. I hand you another photograph and ask you if that
was made by you or in your presence on the day you investigated this accident?
A. Yes, sir.
Q. 71. And what does that show?
A. That ·shows the Pontiac before it was moved,-as it
was ,,~11en I arrived.
0. 72. Down there next to the poplar treeY
A. Yes, sir.
By ~Ir. Gillespie: 'Ye offer that photograph as Defendant's E;xhibit No. 9.
Thereupon the san1e was filed, marked for identification as:
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"DEF'ENDANT'S EXHIBIT NO. 9''

Q. 73. ~Ir. Anderson, I believe you stated that there was
a top of some brush or sotnething tha.t was bent that you
noticed when you were investigating this accident. What
was that?
A. It was just a little stnall brush just about 'vhere the
traeks are,-just beyond where the tracks left
1st. Tr.
the shoulder of the highway.
page 113 ~ Q. 74. That bush was right on the edge of the
shoulder?
A. Just a few feet from the edge of the shoulder, maybe
six or eight feet.
·
Q. 75. "\Vas there any other evidence that. you could find
showing that that car had touched the ground or anything
on the ground after it left the highway until it hit the tree?
A. No, sir.
Q. 76. How did you happen to have ~Ir. ~Iullins move his
car back, or back his car up to where you found the broken
tail light glass f
A. I asked him to so I could make a picture I wanted for
my own benefit. I wanted the pic.ture to sho'v approximately
where the glass was.
Q. 77. Did he tell you that was glass out of his left tail
light¥
The plaintiff, by counsel, objected, which objection the
Court sustained, to which ruling of the Oourt the defendant, by counsel, at the time exeepted.
CROSS EXAMINATION.

By Mr.•John W. Gillespie:
Q. 1. Mr. Anderson, how long ·was it after this accident
occur.red until you got there?
A. I received a report on the accident a.t 9 :55 and I arrived
at 10 :20,-that was twenty-five minutes.
Q. 2. You received a report of it a.t 9 :55 a.nd you got there
at 10:20?
A. I received a report on it at 9 :55 and I arrived at 10 :20.
Q. 3. Where were you?
1st. Tr.
A. Grundy.
page 114 ~ Q. 4. And then you drove your car on to the
scene of the acc.ident Y
A. Yes, sir.
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Q. 5. Were you alone f
A. Sir.
Q. 6. "\Vere you alone f
A. No, sir, Trooper Lester and Trooper 'Vhite w·ere with
me.
Q. 7. Troopers Lester and 'Vhite 1
A. Yes, sir.
Q. 8. \Vhere are they?
A. Trooper Lester is stationed at Fairlawn now and
Trooper 'Vhite is stationed in Grundy.
Q. 9. Trooper \Yhite is in Grundy?
A. Yes, sir.
Q. 10. Did they assist yon in 1naking this investigation Y
A. Trooper Lester helped 1ue make the photographs and
also helped me with the measurements.
Q. 11. What did Trooper \Vhite cloY
A. He handled traffic.
Q. 12. He handled traffic?
A. Yes, sir.
Q. 13. A lot of traffic out that day?
A. Yes, sir,-right many people conling by and stopping.
Q. 14. Parked their cars all along each side of the road.
A. There was several parked.
lst. Tr.
Q. 15. And they were on ea.eh side of the road?
pag·e 115 ~ A. Most of the1n stopped on the South side ;
there was some stopped on the North side.
Q. 16. And if cars were parked on the South side and on
tlte North side, would it leave two lanes of traffic between the
pa:rked cars?
·
A. We didu 't have to have two lanes of traffic. 'Ve tried to
keep the lanes cleared.
Q. 17. It was a close fit between tl1e cars parked on either
side of the road Y
A. You l1ave plenty of roon1 if it is clear of the hard surface.
Q. 18. "Then you got ther~ there was some several cars
parked?
A. There was several cars there.
0. 19. Did von ha.ve to cause some of these cars to be moved
before you Pould g-et the traffic movin~?
A. I don't remember about that. We had to ask several
of them to move before 've could make the photo2'"'aphs.
0. 20. It. i~ entirely possible and hig-hly probable, is it not,
glass and dehris Ivinp; in the roAd~ with traffic movin~ ba.ck
a.nd forth to haYe been kicked either one way or t11e other?
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A. Yes, sir, it is possible.
Q. 21. And being possible it would not rem.ain in the same
condition?
A. If cars run over it it would probably move some.
Q. 22. Did you identify that red glass as being glass from
the taillight of an automobile·?
1st. Tr.
A. It was in small pieces, it was not too large,
page 116 ~ but it was-it did appear to be the same.
Q. 23. It appeard to be what you ordinarily
find in the tail light glass of an automobile?

A. Yes.
Q. 24. You didn't identify that as 1ta.ving been in the
~fullins car, did you?
A. No, sir.
Q. 25. Now, when yon got to the scene of the aecident one
of these boys, if I understand, had already been moved to tllC
hospital?
A. The best I remember both of then1 l1ad been.
Q. 26. Both of them had been moved?
A. I think ·so, sir.
Q. 27. Do you know· whether or not tl1at. a.utmnobile, and I
an1 talking about the Pontiac, had been moved in order to
extricate these boys from tl1e damaged car?
A. No, sir, I don't know. Q. 28. Had there been a lot of people going· up and down
the hillside and back, getting down to the car a.nd back to
the road, in reference to satisfying their curiosity and to
assist in this bad accident?
A. It appeared several people had l1een down to the car
hy tl1e tracks w·here thev went down the side of tl1e l1ill.
• Q. 29. Had there been any vehicle attached to tl1i~ antolnobile? Was there a wrecker there?
A. No, sir.
Q. 30. Had there been any hod)'" there prizin~
1st. Tr.
it loose with tools, loosening tl1e doors, tl1e dash
page 117 } board or anvthing to that effect?
A. I don't know if thev bad or not.
Q. 31. Did you inquire about that?
A. No, sir.
Q. 32. Now, after you had gotten there and gotten the trnffie.
cleared away, was it before you pulled this car np into tl1(1
road t-hat vou made the photograph of the road?
A. Yes, ·sir, it was before the car was pulled out.
Q. 33. And tl1en when the car was pulled out you took thi~
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photograph showing it in the road, pa-rticularly the one tied
to the wrecker¥
A. Yes, sir, that was taken after tbe wrecker pulled it out.
Q. 34. At the time you got there Lib 1\{ullins' car had been
n1oved from the place where it had originally stopped and
backed up the road a ways, had it not?
A. I don't know about that. It was sitting just West of
where I found the glass when I arrived.
Q. 35. VVha.t do you mean ''just west'' 1 Can you give us
some idea about the distance 7
A. I don't remember exactly. 1\faybe-possibly one hundred feet or something.
Q. 36. The curve down the road below there, how far is it
from the scene of the impa.c.t, or where you found this glass¥
...~. I didn't measure it. I would say it was several hundred
feet.
Q. 37. Several hundred feet?
1st. Tr.
A. Yes.
page 118 ~ Q. 38. "\V ould six hundred feet be about right,
sotnething like that. I am not trying to tie you up,
I am trying to get some idea.
A. Probably four to six l1undred feet.
Q. 39. Four to six hundred feet. Then, did you inquire
of 1\lullins if he had moved his car from the time he stopped
it after the accident until you had gotten there?
A. In his description of what happened he didn't indicate
he had 1noved it except to stop as soon as the accident happened, ·Or as soon as he could.
Q. 40. He didn't indicate to you he had moved it from
the point where he stopped dow·n the road, that you estimate
to be four to six hundred feet, and backed it up to where the
uupact oc~urred 1 He didn't tell you that!
A. Re-state.
Q. 41. He didn't tell you he had backed his autmuobile up
fron1 the point where he stopped right after the accidentbacked it up the road to the place where the ac.cident happened·? He clidn 't advise you about. that?
A. I don't. believe he did .
. Q. 42. Now, when you got tl1ere Lib ~:fullins was the first
WItness you talked to?
A. Yes, sir.
Q. 43. And Lib walked up and down the roa.d wifh you and
•
told you how it all ha.ppened f
.A. He told me bis side of it.
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Q. 44. IIis side of it. He also pointed out these various
things to you, didn't he f 'Vhere the glass 'vas,
where his car was parked, where the tracks were,
1st. Tr.
page 119 ~ where he went over the bank'
A. lie pointed out the glass to n1e but I found
the tracks ea:sily by myself.
Q. 45. Did he take you to the side of the road and say:
IIere is where they are·?
A. I don't ren1en1ber that.
Q. 46. Lib was in the road waiting for you when you got
there?
A. He was at the scene.
Q. 47. As soon as you caine he contacted you and started
to explain to you how it happened f
A. Yes, sir.
Q. 48. Jerrell Clifton was then in the hospital and so was
the other boy in the car?
A. Thev had been removed.
Q. 49. You didn't see them that day?
A. No, sir.
Q. 50. You did see the8e other three boys, Jerry and Peery
Davis and I{ennet.h 'Vade, and you asked thmn t'hei r names
and where they lived?
A. Yes, sir, I did.
Q. 51. And t.l1at was about the extent of your .C"onversation
with them at that time?
A. No, sir. I asked then1 if they knew what happened.
Q. 52. Did they detail any of the details of this accident
to you? I am talking· a.hout when you first can1e there.
A. vVhen I talked to the1n thev seemed to know verv little
about it.
·
·
1st. Tr.
Q. 53. That was the first day you 'vere tl1ere?
page 120 ~ A. Yes. sir.
Q. 54. Did you ~;o and talk-it has been referred to by counsel for the defendant-the Trooper going
to talk to these boys, .Jerrell Clifton and Jim1ny Davis, who
was with him,-,vere you one of those Troopers!
A. No, sir.
Q. 55. Who we·re tbey, do you know?
A. I 'vould be unable to kno'v exactly, as this was handled
by radio.
'
Q. 56. You we1·e not one of those, to whon1 coun~el for
the defendant referred to as being- the Troopers who talked to
these boys in the hospital?
A. No, sir.
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Q. 57. You don't know, from your own knowledge, who
they were?
A. Not from my own knowledge I don't know.
Q. 58. You could not secure, there on that day, enough information to entitle you, in your; judgment, to issue a traffic
violation summons or warrant for·· either of these parties,
could you?
A I didn't feel that I had the evidence that I could convict
them if they tried the case in the Circuit. Court..
·~ Q. 59. And, therefore, you didn't think it was advisable
·
to place any criminal prosecution charges 1
A. No, no criminal action.
Q. 60. Mr. Anderson, I band you Defendant's Exhibit No.
5, which is the road scene of this accident, which shows an
automobile parked on the right f
1st. Tr.
A. Yes, sir.
page 121 ~ Q. 62. Can you· read the license number of tha.t
car in that photograph?
· A No, sir, I don't think I can.
.
Q. 63. T'11ere is no question ab<;>ut tl~at being t.he Mullins
car?
A. It is his car.
Q. 64. Is this, over to the left, is this the tree you are talking about?
A. Yes, sir.
Q. 65. Can you see-is this t'he tree the top is broken out up
here?

A. Yes.
Q. 66. Now, of course, this picture was made after the impact!
A. Yes, sir.
Q. 67. And the tree is still standing there. Do you know
ho"r steep that bank is?
A. It is very steep. I don't know wl1at the angle would
be.
Q. 68. You measured it and I believe you said a little less
than nineteen feet-eighteen feet, nine or ten inches?
A. Ye~. sir.
Q 69. Fron1 the edge of the bank to the tree?
A. Yes. sir.
Q. 70 Yon went down the bank f
A. Yes.
1st. Tr.
Q. 71. What distanre would it be from the
page 122 ~ ecl!re of the road. on a direct plane, across there to
that tree, would you say?
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A.. I don't think I would be qualified to answer that.
Q. 72. You saw it, you looked at itt
A.. I would not know exactly what it would be.
Q. 73. Can you give us some idea, with the slope of your
ha.nd, how steep that bank is Y
A.. Something like that.
Q. 74. What would you say that is, sixty or seventy-five
degreesT
A. Something like that I imagine.
Q. 75. You have to get down on your hands a.nd knee-s to
come out of there 7
A.. Not quite.
Q. 76. Trooper Anderson, the car, from your investigation
of it, appears to have struck the base of the tree on the North
side of the tree, didn't it Y
A. It would be on sort of the Northeast side.
Q. 77. The. side near the road T
li.. Yes, sir.
Q. 78. It hit the base of the tree, a.nd the impact knocked
over t.he limbs on the top of the tree, was it not?
A. It appeared to have been.

•

•

•

•

•

LIB 1-IULLINS,
the defendant, a witness introduced in his own behalf, testified as follows, after being first duly swo·rn:

DIRECT EXAMINATION.
By Mr. Carl C. Gillespie:
Q. 1. Please state your name!
A. Lib ~1:ullins.
Q. 2. You are the defendant. in this case?
A. Yes, sir.
Q. 3. Where do you live at this time 7
A. Well, at this time, at Raven, Virginia.
Q. 4. Where did you live in November, 1960?
A. Raven.
Q. 5. Did you operate a business there at that time?
A. Yes, sir.
Q. 6. Did you also operate a business here in Tazewell for
a whileY
A. Yes, sir.
Q. 7. "Then did you operate that business he·re?

1st. Tr.
page 123

~
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A. Here?
Q. 8. Yes.
A. I think I sold this business out up here in July.
Q. 9. This past July Y
A. Yes, sir.
Q. 10. And how long did you have that business?
A. Up here!
Q. 11. Yes.
A. About four or five months; practically four or five
months.
Q. 12. And I believe that business was dealing in used
furniture and clothing?
1st. Tr.
A. Yes, sir.
page 124 ~ Q. 13. Mr. Mullins, where is your wife at this
time?
A. She is at home.
Q. 14. What is her physical condition Y
A. Bad. She is nervous; she had a nervous breakdown
and is under the Doctor's care.
Q. 15. She was not able to .c,ome here today?
A. No, sir, she was not.
Q. 16. Vvas she with you on the day this accident occurred Y
A. Yes, sir.
Q. 17. 'Where were you all heading?
A. Vl e was going to her mothers.
Q·. 18. "There does her mother live?
A. ~velve miles the other side of Grundy.
Q. 19. On what is known as Slate Creek as you go toward
Bradshaw?
A. Yes, sir.
Q. 20. What tin1e did you leave your home in Raven?
A. Well, at exactly the minute I could not tell you. It was
some where about 8 :00 o'clock pretty close. I have an idea
about 8:00 o'clock that morning.
Q. 21. I believe that was on a Sunday?
A. Sunday morning.
Q. 22. And did you go straight on towards Short.ts Gap
when vou left your home?
A. We went straight on across Shortts Gap.
Q. 23. Any hody in the car with you beside your wife?
A. My little boy.
Q. 24. How old is heY
1st. Tr.
pag·e 125 ~ A. He was eight in September.
Q. 25. He was eight years old this past September?
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A. Yes.
Q. 26. He would have been seven, or thereabouts, when
this accident happened t
A. Some where along close to seven.
Q. 27. Where was he riding in the car?
A. In the front seat with us.
Q. 28. All three of you were in the front seat?
A. Yes.
Q. 29. What kind of day was· it 1
A. You meanQ. 30. 'Yhat was the weather condition 1
A. It was a fair day.
Q. 31. A fair da.y?
A. The roads were drv.
Q. 32. And after you crossed the mountain there at Shortts
Gap ru1d started into Buchanan County, describe how you
were driving?
A. I was driving- between thirty and thirty-five. I don't
drive over that when I have my family with me.
Q. 33. How far had you proceeded into Buchanan County
when you realized this Clifton car was behind you?
A. It wa.s about a mile and a half, maybe hvo miles down
the Buchanan side.
Q. 34. Did you know that he was following you for any
special length of time before he started to pass
1st. Tr.
vou 1
page 126 r ~ A. No, sir, I didn't.
Q. 35. Just what kind of road was it there?
.l\.. 'Vhere this occurred it 'vas straight road.
Q. 36. How long had you been out of the curve f
A. Oh, I was about four hundred feet out of the curve
down to where this happened and the straight patch of road.
Q. 37. The straight patch of road?
A. Yes, sir.
Q. 38. Did you have any warning of any kind that this ea.r
that was following you was about to overtake and pass you'

A.

N~~~

·

Q. 39. 'Vha t was the first that you knew f
A. The first thing- happened he hit me, and about the tin1e
he hit me I looked around and he was over the bank and hit
the tree.
Q. 40. 'Vhere were you when he hit your car?
A·. I 'vas on mv side of the· road.
Q. 41. About "rhat speed were you travelin~?
A. I was going along between thirty and thirty-five.
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Q. 42. You say he dicln 't sound his horn or give any warning?
A. No, sir. He went like that. I turned my head and he
was over the hank.
Q. 43. Did you ever lose control of your c.ar 1
A. No, I never did.
Q. 44. Now, 1\tir. 1\Iullins, when he hit you did you look
nround to see what had hit vou?
A. That is right.
1st. Tr.
Q. 45. And what did ~ron see?
pag-e 127 ~ A. 'Vhen lH~ done that I slowed down and
stopped as qniek as I eould. I didn't come to a
gudden stop, I put my brake g-radually on the side and
stopped and got. out of the car and looked over the bank and
::;een him. I saicl to 1nyself I an1 going to stopQ. 46. Just tell wl1at you did.
A. I stopped tlw first one con1e along-, it was a woman in a
ear from 'Vest ·virginia., I flagged her dow·n and the next one
come along was n won1an-there was hvo w·omen drivingand I stopped those and the next one come along- w·as a inan
and little hoy in the car and I told him, and about that time
there was a right sn1art nwre cars, I never paid no attention
to w·ho they were.
Q. 47. Was your wife in pretty bad health even at that
tiine?
A. Yes, sir.
Q. 48. Did sl1e get out of your car?
A. No, sir, she never got out.
Q. 49. You say that wl1en this ear hit you, where did it hit
vout
·
· .i\: It commenced hitting n1e from the back to the door,
::;ideswiped n1e like that.
Q. 50. ,.Vhereabouts at tl1e hnck end?
A. About from the tail light. up to the front door.
Q. 51. Yon mean even the rear fender was hit?
A. Yes, sir.
Q. 52. Is that a two or four door car?
A·. Four door.
Q. 53. V\7bere, a bout the rear left door, was it
1st. Tr.
page 128 ~ hit?
·
A. It was l1it on-it bit fron1 in the taillightbrake light-on up to tl1e front door. ·
· ·
Q. 54. 'Yas there any damage a_t all done to your car for·
ward of yonr front door!
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A. It was damaged from the back to the front door, and a
little bit where the la.tchQ. 55. Over on the door post?

A. Yes.
Q. 56. What about the front fender, any damage to that?
A. No, sir.
Q. 57. Let 1ne ask you this question: What repairs, if any,
have you had made to your car since that time?
A. I had a taillight to put in to get a sticker on it.
Q. 58. You mean the whole tail light?
A. The glass and the ring·.
Q. 59. Was all that glass knocked out?
A. There was a little piece of it-a cat-a-cornered piece-a
little sl1ort angle-that was left in the lense around there
tha.t was not knocked out.
Q. 60. I believe that tail light has a. center section and an
outside section?
A. Yes, sir.
Q. 61. Which section was broken?
A. The section that held the glass in.
Q-. 62. The inside section ?
A. Yes, sir.
Q. 63. The outside section was not broken J
1st. Tr.
A. That is right.
page 129 ~ Q. 64. Yon say you replaced that inside section
of the taillight glass and that is the only repairs
you had made Y
A. That is all.
Q. 65. D'O you still have that car?
A. Yes, sir.
Q. 66. Is it now here in town T
A. Yes, sir, sitting over on the parking lot.
Q. 67. How far down the road did this Pontiac automobile
go afte·r it struck you before it left the highway?
A. Well, now I just could not tell you actually to the foot.
It went a right smart piece across the road. I never measured it. It went slanting like. I was going on. It hit me
and went kind of angling lik~ that and hit the bank.
Q. 68. Could you tell anything about its speed?
A. No, I could not. It was done so quick I could not tell
'vhat he was making. I could not tell you.
Q. 69. Did you see it after it left the road, or were vou
..
going onf
A. "When it hit me, and the first thing I seen it was the limbs

Lib Mullins v. Jerrell Clifton

89

Lib M11Uin.s.
of that tree were coming off. It went over the bank like
that.
Q. 70. Did you see it after it left the road T
A. Yes.
Q. 71. What did it do, go down over the bank or through
the air?
The plaintiff, by counsel, ohje.cted.

Q. 72. \Yhat did it do when it left the road Y
A. From the sign of it it went straight, I never
~ seen it as it went in the air. I seen it when the
limbs ·were coming out of the tree by the time I
got stopped. I drove down the road slow.
Q. 73. Did you go back to the point where it left the highwayY
A. Yes, I did.
Q. 74. Did you look down over there 1
A. I went over there a.ud saw ·what was down-where
they was laying over there, and I commenced stopping the
traffic to get some help. First I called those Davis boys1 seen then1 standing up there and I hollered to them to come
and help. Two of thetn come-all of them come down-two
w·ent down where the car was aud the other one went down the
road. I don't know where he 'vent or 'vhat he went for.
Q. 75. You stayed up there trying· to get son1e helpers to
help you?
A. Yes, sir.
Q. 76. After you brought your car to a stop did you back
it up the road a short distance and stop before you got out?
A. No. \Yhen I brought it-come to a stop I got out and
went ove·r there. vVhen the Trooper come he asked me to
back it up about ·where it happened at up the road.
Q. 77. You backed it up tl1en?
A.. I backed it up then.
Q. 78. You backed it up the road then Y
A. Yes, sir, that is right.
Q. 79. Where did you have your middle sec1st. Tr.
tion of your taillight glass repaired?
page 132 ~ A. Down here at this garage on the right. I
don't know the name. Over on the right as you
go down fhe street.
Q. 80. The place where they have the Internaional Harveste1· Farn1 Machinery?
A. That is right, the farm machinery.

1st. Tr.
page 130
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CROSS EXAIYIINATION.

By Mr. John vV. Gillespie:
Q. 1. Lib, you say you now live in Raven?
A. Yes, sir.
Q. 2. You lhred there in 1960 ~
A. Yes. I sold out there about three weeks ago and went
to Florida. I come. back yesterday. I bought a trailer.
Q. 3. You live in Raven f
A. Yes.
Q. 4. 'Vhat kind of automobile were you driving on this
occasion 1
A. A 1956 Ford.
Q. 5. Two door Ford ·y
A. Four door.
Q. 6. Is it yours Y
A. 1:es, sir.
Q. 7. And registered in your name Y
A. Yes, sir.
Q. 8. Do you have your registration card?
A. I sure do.
Q. 9. See what your license nu1nber is on it. Y
By IYir. Gillespie:
for this year, 1961.
1st. Tr.
page 133

r

It is not the smne nun1ber. This one is

Q. 10. I don't underst.and how that tail light
works that you been explaining.
A. What is that'
Q. 11. "\Vhat w·as broken out of it Y
A. What ·was broken out of itY
Q. 12. Yes.
A. You see a Ford has got two rings, one Ia rge and one
small one here in the tail light-you kno'v what I 1nean-it
was broken out.
Q. 13. The glass was broken out?
A. The glass 'vas broken out. You l1acl to put that run
to hold the glass in.
0. 14. That outside glass is fit in a ring?
A. Yes, sir.
Q. 15. The glass was broken and it necessitated the re . .
moval of that rhn to hold the new unit. or the glass?
A. Yes.
Q. 16. "Thi.ch one?
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A. The left one.
Q. 17. You got that broken in this wreck?
A. Yes, sir.
Q. 18. Then, if you did Jerrell Clifton is bound to have
hit your rear fender and rear tail light?
A. Ife hit in from this glass, and that is about that far on
the ca.r. This glass was broken out about that far on the
fender and then con1e on and hit the door.
Q. 19. You mean he hit three different times 1
1st. Tr.
A. He hit it at one time; he did it a.t. one lick.
page 134 ~ Q. 20. 'Vhen he hit that taillight did he do any
damage to that left. pin on itf It has a pin on it?
A. That. is right.
Q. 21. Did he do any damage to that?
li.. I don't know whether that-The boy tl1at put the sticker
on charged me with the little rim and the tail light glass.
Q. 22. The rim and the tail light glass 1
A. Yes, sir.
Q. 23. Did you have any repair work done on that pin?
A. I don't kno,v. I drove mv car there and he had it that
day, I went over and paid liin1 and then went back that
evening.
Q. 24. V\lben that car 'hit you in the impactA. Yes.
Q. 25. V\7here we·re you looking, what were you doing?
A. Who?
Q. 26. You.
A. I was going· down the road.
Q. 27. V\There were you looking'
A. I wa.s looking the way I was going.
Q. 28. You ' 1te-re looking- straight in front of you?
A. That. is right, until he hit me and when he hit me I kind
of looked over like t.J1at.
Q. 29. Turned your head to see what hit you 7
A. To see what it 'vas.
Q. 30. Did I .understand you to sa.y you didn't know the
car was behind you until it hit you Y
1st. Tr.
A. No, you didn't.
page 135 ~ Q. 31. Do you remember 1\frs. Clifton and her
daughter Jean coming· to your house?
A_. Yes, sir.
:
·
Q. 32. And it was a cold day?
A. Yes, sir.
·
·
Q. 33. And you invited them to come in 1
A. Yes, sir.
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Q. 34. Didn't you tell them you looked through your rear
view mirror at those boys waving on the side of the road 1
A. No, sir.
Q. 35. "\Vait 'ltrnti I ask you the question. You don't know
what I am going to ask you. vVhen the boys flagged you, then
you looked and saw this car coming around the curve and it
was zig·-zagging f
A. No, sir.
Q. 36. You didn't say that?
A. No, sir, I didn't.
Q. 37. You will agree with me that :Nirs. Clifton, the mother
of this boy, and Jean Clifton were in your house on this day
and you did talk to them.
A. They was not in the house. They come to the place of
business and was on the outside talking. They was not in
the house.
Q. 38. It was cold and you invited them in?
A. Yes.
Q. 39. They came in the buildingf
A. No, sir, they came to the outside. I had the
1st. Tr. . building heated, and they came to the porch and
page 136 ~ stood there at. the porch and done their talking.
Q. 40. How long after the accident was that,
about a n1onth?
A. I could not tell you exactly how long it was. I just don't
know. It might be a month-might not be so long.
Q. 41. When you came around that curve you saw these
three boys there, that you heard testify here, standing on the
side of the road?
A. Do what?
Q. 42. You saw the three boys standing on the side of the
road?
A. Yes, sir.
Q. '43. You saw one of them throw up his handY
A. No, sir.
Q. 44. Didn't you tell Mrs. Clifton, in the presence of her
daughter Jean, that they threw up their hands to flag vou?
A. No, sir.
..
Q. 45. You didn't make that statement?
A. No, I didn't.
Q. 46. What did happen when you passed by those three
boys?
A. I never paid much attention to the boys. I saw them
standing there. I went on. Me and my wife and kid was
driving down tbe road and I went on.
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Q. 47. You thought they were trying to fl·ag you down 7
A. No, sir, I didn't.
Q. 48. You looked back over your shoulder like that T
A. No, sir, I didn't.
Q. 49. 'Vhen you did tha.t you let that car cross
1st. Tr.
that white line!
page 137 } A. No, sir, that car was not across that \Vhite
line. It never went across.
Q. 50. Yon also said you didn't n1ove that automobile, but
you did, before the Trooper got theref
A. Not until the Trooper got there. I stopped it, when I
pulled clear over there I come to a stop. I don't know how
far it was, might be twenty to twenty-five feet. I come to a
stop, I got out and went over, and when the Trooper come he
asked me to move the automobile back to about wl].ere it happened so he could make the picture.
Q. 51. Yon testified in County Court you went ten or twelve
feet?
A. No, sir.
Q. 52. Do you know what you swore?
A. No, I could not tell you that.. I sa.id about twenty to
tw·enty-:five feet the best of my opinion is what I told you.
Q. 53. Lib, if I undestood you correctly on direct examination, you said that when that .car hit it \Vent over the bankT
A. 'Vhen?
Q. 54. I understood you to say t.hat it went right off, over
tl1e bank?
A. You understood me to say that?
Q. 55. What did you say?
.A.. It went angling. After the car hit me it went angling
like that.
Q. 56. How far did angle?
A. I never measured. When it hit me it went
1st. Tr.
plumb across the road.
page 138 ~ Q. 57. You said you looked back and saw it
when it hit vou!
A. I never done it. I didn't look back or didn't see it.
Q. 58. You didn't say that either?
A. No, sir.
Q. 59. I thought you said that car hit you a.nd you looked
back and saw it going over the bank, and the next thing you
saw· wa.s the top of the tree coming- out T
•
A. The only thing I seen was the top of the tree coming
out.
Q. 60. You felt something hit you?
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A. When the car hit it went like that.. The next thing I
seen the limbs coming· out of the tree.
Q. 61. By the time you got stopped f
A. When I pulled off down there and stopped I jumped
out ·and ran over.
Q. 62. You say that you went down the road, this car struck
you, tha.t you saw the tree limbs come out, by that time, do I
understand, you had gotten do'vn the road and stopped T
A. vVhen this car struck Ine,-when this car struck me I
conunenced ·slowing down, coming to a stop.
Q. 63. Yes.
A. I never did see the car; that is, when it went. over the
bank. The only things I saw was the limbs coming out of the
tree. vVhen I stopped I ran over there. The car was over
the bank.
Q. 64. Had you stopped when the limbs come out of the
tree?
A. About the time-about the time I got stop1st. Tr.
ped the limbs were coming out of the tree.
page 139 ~ Q 65. You got stopped when ..the top of that
tree-the limbs come out of that tree?
A. The limbs out of the top of the tree-when I got stopped.
Q. 66. 'Vhat did you say?
A. I was not quite stopped when I heard them stop. I
was looking over that way. I heard it when it went over the
bank and hit the tree, a.nd about tha.t time, befoTe I come
to a sudden stop, I was looking over like that and seen the
limlJs.
Q. 67. 'Vhere were you when you .ca.me to that sudden stop?
A. From twent.y-I would not sa.y actually-fr01n twenty
to twenty-five feet beyond where they hit me to where I come
to a sudden stop.
Q. 68. You drove twenty-five feet from the place they hit
you until you c.an1e to a. sudden stop?
A. Yes.
Q. 69. This other car-you could not see-you looked over
to see 'vhat had happened. If it happened the ''"ay you said
it did it is bound to pass youA. 'Vha.t.?
Q. 70. It went, according to measurements eighty one-feet
over the bank¥
A. Where the tree was sitting like that T
Q. 71. Yes.
A. I was on this side-that way. I was looking· at the tree
across like that. Now the tree was on the left side. I 'vas
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looking right here. See where it stopped. 'rhe
tree was standing opposite.
r Q. 72. How did your ear get down six hundred feet beyond the point of impact?
It never went six hundred feet.
73. These two boys were mistaken?
It never 'vent there.
74. If the State Trooper testified it was .several hundred
he was 1nistaken too f
I don't know what -about the State Trooper?

1st. Tr.
page 140
A.
Q.
A.
Q.
:feet,
A.

By The Court: The State Trooper said it was four to six
hundred feet down to the cur,·e.
(~. 75. Didn't you bac-k your car back~
A. No, I never.
.
Q. 76. II ow ntany tinws did you n1ove it 1
A. One t.irne.
Q. 77. That is the onl~· thne you 1noved it!
A. That is the onlv tilne I Inoved it.
Q. 78. I-Iow far did you n1ove it when the State Trooper told
YOU to lllOVe it~
· A. I don't know, I never measured. I come back to where
I wns. I cnn 't tell von actuallv in feet.
Q. 79. If you stopped in ten~ or twelve feet, you could not
Inove it n1ov0 than ten or twelve feet?

The defendant, by .counsel, objected.

By The Court: T'be jurors will remember wha.t the evidence is. Do quote the evidence properly.

Q. 80. You said you stopped that car in ten or twelve feet.
A. I said I stopped my car in t\venty to twenty-five feet.
That is right. I cmne to a slow stop down the
1st. Tr.
road on the bard top.
pag-e 141 ~
Q. 81. Then, if you said a sudden stopA. I co1ne to a. stop.
Q. 82. Then, if you didn't drive that car but tw·enty to
twenty-five f~et from the place of impact to where you stopped, you 'vould only 'ha.ve to back it back twenty to twentyfive feet to g·et it bac.k to the point of impact?
A. I backed it to 'vhere we hit, that. is about where it was.
Q. 83. If I understand you corre.c.tly, you said that as you
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traveled down the road and just before this impact, that you
"'ere driving-did you say twenty-five to thirty f
A. Thirty to thirty-five n1iles.
Q. 84. Thirty to thirty-five miles, and you were driving a
1956 Ford, is that right 7
A. That is right.
Q. 85. Did you have four wheel brakes on it?
A. Sure, they all ha.ve four wheel brakes.
Q. 86. Did it have power brakes?
A. No, sir.
Q. 87. 'Vhat was the condition of the road Y
A. Dry.
Q. 88. Hard top7
A. Hard top road.
Q. 89. And at a speed of thirty to thirt.y~five you stopped
in twenty to twenty-five feet, just a little n1ore than the car
lengthf
A. That is right. I could have stopped it in the length
of the ca:r by maybe damaging n1y baby or my
1st. Tr.
wife.
page 142 ~ Q. 90. Even though you didn't know this car
was cotning and you didn't know tltere 'vas any
occasion to stop until the impact that you would have the
reaction time, as they call it, get. your foot on the brake to
stop, and you tell the Court you stopped tha.t automobile
in twenty to twenty-five feet?
A. Twenty to twenty-five feet.
Q. 91. Do you know what the d1a.rt says?
A. No, I don't.
Q. 92. Yon have been driving anton1obiles a. long time 1
A. J did not ride for the pleasure.
0. 93. Don't vou kno,,r it is one hundred a.nd one feet?
A. What!
··
Q. 94. The stopping time-the re-action and stopping time
at tbirtv to thirty-five miles a.n hour?
A. One l1undred one feet.?
Q. 95. Yes. Don't. you know that?
A. T don't think so .
. 0. 96. Getting back to this auton1obile. You say that vou
d1dn 't tell ~frs. Clifton and Jean that von saw it coming
around the curve?
·
A. No, sir.
Q. 97. And tha.t it was zig-zagging?

Lib Mullins v. Jerrell Clifton

97

Lib Mulli~M.
A. No, sir.
Q. 98. And that t'he boy, con1ing around the road, and he
was flying'?
A. No, sir.
Q. 99. You didn't n1ake that statement?
1st. Tr.
A. No, I didn't.
page 143 ~ Q. 100. Now, did you ever talk to Mr. Clifton, the father?
.li_. He cmne to n1y house before his wife did.
Q. 101. Did you also see him down in Grundy?
A. I never talked none to him.
Q. 102. You didn't talk to him?
A. No, sir, not about the car. Of course, I spoke and made
no comment concerning the wreck.
Q. 103. Yon didn't discuss it at all with him down there
in front of the court ltouse 1
A. No, sir.
Q. 104. Yon remen1ber seeing ~Ir. Clifton 1
A. Yes.
Q. 105. You didn't discuss with hin1 at any time whether
vou sa:w tl1is car or didn 't see it 1
· A. No, sir.
Q. 106. Didn't you tell him down there that you didn't see
the ear, yon never sa'v it until it hit you 1
A.. No, sir, I never told tT ohn that.
Q. 107. You did have a conversation with him in Grundyf
A. I spoke howy-do to him and asked him bow he was. I
had no conversation with him about the 'vt·eck.
Q. 108. Did you also tell 1\{rs. Clifton this: That all you
knew "Tas that the boys flag-ged you and t11at you looked back¥
A. No, sir, I didn't.
Q. 109. That is the 'vay it happened?
A. They never flagged me and I never told her tba.t.
Q. 110. How long have you been driving?
1st. Tr.
A. Sir?
page 144 ~ Q. 110. How long have you been driving?
A. I been driving ever since tlte T l\fodel Ford
eon1e out. I don't know ltow long that has been.
Q. 111. How old are yon?
A. Fifty-two.
Q. 11. You are fifty-two 1
.A.. 1:es, sh·. " 7 ait! I was born Septemller _8, 1904.
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Q. 113. You are about fifty-seven I guess then. Here
a picture. 1Yhose automobile is that¥
A. That looks like that Ford of mine.
Q. 114. You don't have but one"?
A. I have a Ford truck and Ford car.
Q. 115. You only have the one Ford aut01nobile ·~
A. Yes, sir.
Q. 116. That is a '56 n1odel Y
A. If that is mine it is a. '56 n1odel.
Q. 117. Look at that picture.
A. It looks like mine-if that is 1nine.

IS

By lVIr. Carl C. Gillespie: 'Ve are g·oing to ask the Court
to permit the jury to look at this automobile. It is here in
town and we can have it brought up here.

Q. 118. 'Vhen did you have the brake light put in?
A. I don't remmuber the date it was. The boY oYer there
told me if I needed hhn to call hiin.
·
Q. 119. Do you have any idea whether it was in the winter,
spring or sununer, this fall or this winter?
A. It was in the sticker-it is in the ti1ne of
getting stickers.
1st. Tr.
page 145 ~ Q. 120. You had it put in last Decen1ber. You
didn't .ca.rrv it over to this December~
A. Not this Decemb~r. It. was the sticker time.
Q. 121. Is your nun1ber twelve 1
A. Yes, it is a twelve sticker. It don't ·run out until the
last dav of the month.
· Q. 122. Was it the san1e nu1nber last year?
·A. It was not a twelve.
Q. 123; Can you tell us whether it. was in that san1e month,
or 'vhen it 'vas that you had that thing put in?
A. I don't retnmnber. I had it put in when the sticker
was put on. I can go over and look at it and tell you when it
was put on-,vha.t month it was .

•

•

•

•

•

•

•

•

•

•

1st. Tr.
page 147}
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the defendant, a. witness having heretofore· testified in his
own behalf, being- recalled on further cross examination,
testified as follows :
CROSS EXAJMINATION.
By J.\.Ir. John W. Gillespie :
Q. 1. ~Ir. :1\Iullins, just before you left the witness stand
on Wednesday "re were talking· about the conversation that
you had had with ~Irs. Clifton a.nd Jean Clifton about this
accident. Do you recall John Clifton, the father of Jerrell
Clifton, conung to your home about a month after this accident happened 1
A. Yes, sir.
Q. 2. And he came into your home and sat down there by
the stove 'vith you, did he not?
A. That is right.
Q. 3. At that time he asked you about how the accident
happened, did he not?
1st. Tr.
A. No, he never, not at that time he never. If
page 148 ~ he did I don't remetnber it. You know what I
mean. I don't think he did. I would not say positive he did. I don't remember if he did.
Q. 4. Did you tell ,John Cilfton that you saw the boys standing on the side of the road?
A. No, sir.
Q. 5. And that t'hey flagged you?
. A. No, sir. They never flagged me.
Q. 6. And you looked back and saw his ca.r con1ing around
the curve zig-zagging!
A. No, I never.
Q. 7. You never n1ade that statement to John Clifton f
A. No, sir.
Q. 8. Then or no other time?
A. That is the only time I talked with 1fr. Clifton at tl1at
trial down at Grundy.
Q. 9. Wben you sa''T him. do'vn at Grundy you were sitting
on a bench in front of the court house and he came up to you f
A. I don't remember whether I was there or in tl1e court
room. I saw him and spoke to him in Grundy. It might be as
we come up into the court room.
Q. 10. Did you, in that conversation there at Grundy, at

100

Supreme Court of Appeals of Virginia

Lib lJ:f'Ul.Z.in.s.
the time we are talking about, did you tell him that the boys
flagged you and threw up their hands and whistled Y
A. No, sir.
Q. 11. And you looked back and saw the car coming around
the curve zig-zagging, that it hit n1y ca:r and went
1st. Tr.
wham, and I stopped in four feet?
page 149 ~ A. No, sir, I never done it.
Q. 12. You didn't tell John Clifton that?
A. No, sir, I sure never. I could not stop in four feet.
Q. 13. Did you, at the time that 1\{rs. Clifton and her
daughter Jean came over to your place, and they were asking
you to help them fill out an accident report,A. They asked about something, I don't know what it
was. I never signed it.
Q. 14. Did they tell you they wanted to get son1e information with reference to filling out an accident report?
A. No, sir. They wanted me to sign to get the "Telfa.re
to pay his hospital bill.
Q. 15. Did they also tell you there at that time that it
would be necessary for the1n to get from you your name and
the make and the model of your car and its license number?
A. No, sir, they never aslred nothing about the car. They
said they wanted me to sign so they could get the Welfare
to pay the hospital bill.
Q. 16. Did you tell them you would give them your name,
that was all?
A. I told them I would not sig'll. I told them my name was
Lib Mullins. I would not sign it.
Q. 17. Did you tell them that was all you were going to
give them?
A. That is all.
Q. 18. At that time di<l ~""OU hear your wife say to themThe defendant, by counsel, olljected.
1st. Tr.
page 150 }

By the Court: Are you going to quote to
him something that his wife is supposed to have

said? ·
By Mr. John \V. Gillespie: In the course of the conversation, he was there, he heard his wife say something, and then
he said something in response to it to }..Irs. Clifton. ·. ·
By tl1e Court: All right.

Lib Mullins v. Jerrell Clifton

101

B. V . .Anderson.

EXAMINATION RE.SUMED.

By. Mr. John ,V. G~llespie:
Q. 19. There a.t tha.t time, when your wife told 1\Irs. Clifton that she didn't see the car but my husband looked back,
and then you spoke up and said: Yes, I looked back".
A. No, sir.
Q. 20. You didn't make that statement f
A. No, sir, I didn't I am sure .

•

•

•

•

•

•

•

•

•

•

1st. Tr.
page 151}

B. V. ANDERSON,
a witness having heretofore testified on be'half of the Defendant, being reca.Iled, testified as follows:
DIRECT

EXA~IINATION.

By Mr. Carl C. Gillespie:
Q. 1. Trooper Anderson, while you were on the witness
stand on Wednesday you were a:sked, on cross e.xamination, if
you had not made certain measurements, which you had testified about, on the basis of what 1Yir. Mullins had shown you
a.nd told you there shortly after the accident occurred, while
you were investigating it?
1st. Tr.
A. Yes, sir.
page 152 r Q. 2. Tell the jury whether or not you also
made an examination of the area of where the accident took place?
A. Of the general vicinity?
Q. 3. Yes.
A. Yes, sir, I did.
Q. 4. And was that examination made for the purpose of
finding physical evidence of the accident?
A. Yes, sir.
Q. 5. Did you examine the 'highway for tracks, tire marks
or skid marks!
A. I did.
Q. 6. Did you find any?
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A. No, sir. ··:' ·..
Q. 7. If any brakes had been applied at or near the point
'vhere you found the glass in the highway, would they have
· ·
made tire marks Y · ·
The· plaintiff, by counsel, objected, because it is purely
opinion, \vhich objection the Court sustained, to which ruling the Defendant, by counsel, excepted.

Q. 8. Did you examine the shoulder of the highway on
both sides for tracks or tire ma.rks Y
A. Yes, sir.
Q. 9. Did you exa1nine the shoulder of the highway "in:
t.he area opposite the place where you found this brok~n
glass?
A. I did.
Q. 10. Tell the jury whether you found any tracks or tire
marks on the shoulder of the road at that point!
A. The only marks that· I found tha.t I thought
1st. Tr.
was caused bv either of the·vehicles involved was
page 153 ~ the marks that I told about the other day, where
the Pontiac went off the· shoulder of the road.
Q. 11. Would you point out to the jury and describe as
best. you can where you found those marks, Trooper Ander~
son? .
·
A. They were along here somewhere.
By The Court: Wl1at Exhibit is that 7
Q. 12. Would you put an "X" at the place where you found
these tracks or tire n1arks on the photograph wl1ich has been
inh,oduced in evidence as Defendant's Exhibit No. 5?
A. I doubt if I can put it exactly. I will put it as near as
possible.
Q. 13. All right, you tnay sit down again. Trooper Anderson, were those tracks or tire marks parallel to the high,vay,
or did they lea:ve the highway and go off in the direction· of
tl1e poplar ·tree?
...
A. They w·ere on an angle going to the shoulder of the
hig-hwav in the general dire.ction of the tree.
·\
Q; 14. They were the only tracks or tire marks you found
any place in fhe area or vicinity of tha.t ac.cident f
·
A. Tl1ere were marks on the shoulder where cars pulled
off to park. They 'vere the only ones I could connect with -:the
accident.
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Q. 15. Did you look for any tracks or tire marks about the
point where you found this broken glass!
.A.. 'Ve examined the road, the llest as we could, for the
whole length of the straight stretch of the road.
Q. 16. The w·hole length of it?
1st. Tr.
A. Yes.
page 154 ~
Q. 17. You found no tracks or tire tnarks on
the shoulder of the road other tha.n the ones you
described that vou could connect with this accident?
A. No, I found no others I could connect with it.
··
Q. 18. Now, these marks that ·you did find were they above
or below, East or ''rest, of where you found tl1e broken glass?
A. Thev we1·e 'Vest.
Q. 19. As a. 1·esult of your checking and examining the
hi~hwa~~ and the shoulder of the highway· in the 'ricinity of
this accident, did you find any pl1ysical evidence fhat was inconsistent with the version of tl1e accident as ~Ir. Mullins gave
it to yon Rt thRt tin1e·¥
·
The plaintiff, by counsel, objected, wbi.c.h objection the
C-ourt sustained; to which action and ruling of the Court t.he
defendnnt, hy counsel, at t11e tin1e excepted.
RECROSS

EXA~IINATION.

By ~I r. ,John ,V. Gillespie:
Q. l. l\Ir. Anden.;on, with reference to the condition of the
road tl1e1·e at the time you got there and made this investigation, which I think yon stated you got t]Jcre ahout, as I
re1ncn1hcr, about thirty-fh·c minutes after you got the call,A. Twenty-five.
Q. 2. Twenty-five ntinutes after you got the call~
A. YClS, sir.
Q. 3. It was some time after that before yon made the
cherk. Yon were tlwre direc.ting traffic and g·etting people
moYing their cars so you could op<m these two lanes of traffi~?

A. It was a few n1ihutes.
Q. Smnething- like a11 hour, after ~·ou got the
1st. Tr.
png·e 155 ~ <>all. hefore ~·ou made any investigat~on 1 ·
A. No, it was not that ,long.
Q. 5. Si1~ f
·..
··
·
·
A. No. it was not thnt long.
Q. 6. From tltP ·time you ~;ot the ca:Jl, I think you testified it was fifty 1ninutes or more, I may he "Trong nhont that,
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from the time you understood the accident happened until
you made this investigation ·1
A. I doubt if it was that long. It could have been.
Q. 7. 'Vas the surface of the road wet or dry at that time!
A. Dry.
Q. 8. Is it hard top, asphalt surface T
A. Yes, sir.
Q. 9. Is that road there in that area fairly level?
A. Yes, sir, more or less.
Q. 10. 'Vas there any loose materials on the hard surface?
A. Not that I remetnber of.
Q. 11. Did you examine the l\Iullins ca:r to see if it was
equipped with four wheel brakes'! Do you know whether it
was or not?
A. No, sir, I would be unable to say 'vhet.her it is or not.
By }fr. Carl C. Gillespie:

Equipped with four wheel

brakes?
By

~fr.

John ,V. Gillespie: Yes.
REDIR.ECT EXA1\IINATION.

By l\{r. Carl C. Gillespie:
Q. 1. It was a. 1956 Ford, was it not'
~
A. Yes, sir.
Q. 2. Do you know how long it had been since
any Ford automobile has been built without four wheel
bra.kesf
A. It is several years since they con1e out of the factory
'vitlt two wheel brakes. I don't remember the exact time.
Q. 2. Do you know whether you picked up any of this red
glass off the highway or just looked at it there in the road T
A. I don't remember picking it up.
Q. 3. Do you know whether or not that was actually glass
material or plastie: material, or can you tell "rithout actually
picking it up?
A. Just looking at. it it appeared to be glass. I don't think
I did pick it up and examine it.
Q. 4. The material that they put these brake lights-covers
-in with is some times glass and some times plastic?
A. Yes, sir.
Q. 5. Can you actually tell the difference without. picking
it up and examining it?
A. It would be right hard to I would think.
1st. Tr.
page 156
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Q. 6. You don't recall picking any of this up and examining it at all 1
A. No, I don't reca11 if I did.

•
1st. Tr.
paga 157

~

•

•

•

•

The Plaintiff, in order to further maintain the
issue on 'his behalf, introduced the following evi-

de nee
IN REBUTTAL.

JOHN CLIFTON,
another witness introduced in behalf of the plaintiff, being
flrst duly sworn, testified as follows:
DIRECT

EXA~IINATION.

By Mr. ,John \Y. Gillespie:
Q. 1. Is your name John Clifton?
A. Yes, sir.
Q. 2. Where do you live, J olm?
A. In Buchanan County, Virginia.
Q~ 3. Arc you the father of ,John .Clifton who sits bereT
A. Yes, sir.
Q. 4. You """ere not present when this accident happened
or the investigation of it, were you Y
A. No, ·sir.
Q. 5. About a n10nth or thereabouts after this accident
happened did you go to see Lib l\Iullins Y
.l\.. Yes, sir.
Q. 6. '\Vhere did you see him?
A. At his house.
Q. 7. Did you go in his home?
A. I went in his house and stayed about thirty minutes
I guess.
Q. 8. John, at. that time, did the accident-had the accidt'nt happened?
A. Yes.
lst. Tr.
Q. 9. I will ~sk you to state 'vhether or not he
page 158 }· told you he saw· the boys standing on the side of
the road and that they flagged him and he looked
ha.ek and saw the car coming around the curve zig-zagging?
A. Yes, sir.
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Q. 10. Did he make. that statement to you Y
A. That is what he said.
Q. 11. Did you later see him in Grundy!
A. Yes, sir.
Q. 12. vVhere did you see him?
A. Sitting on the bench outside of the court house.
Q. 13. At that time did you talk to him about it?
A. Yes, sir.
..
Q. 14. Tell the court and jul"y whether or not, at that
time, he told you that the boys flagged him and that they
thre'v their hands up and whistled and he looked back and
saw the car con1ing around the curve zig-zaggingf
A. Yes, sir.
Q. 16. And w·hen it hit 1uy car and went oYer the l1ill I
stopped in four feet Y

A. Yes.
Q. 17. Did Lib Mullins nrakc thut statCiuent to yon in front
of the .eourt house in Grundy!

A. Yes.
•

0

•

•

1st. Tr.

page 160 ~
~IRS. JOliN CLIFTON,
.
another witness introduced on behalf of the plaintiff, being first duly sw·orn, testified as follows:
DIRECT EXAl\IINATION.
By l\Ir. J obn 'V. Gillespie :
Q. 1. You are l\Irs·. John Cilfton 1
A. Yes, sir.
Q. 2. You are the mother of..J errell Clifton, are you?
A. Yes, sir.
Q. 3. 1\It·s. Clifton, shortly after this accident happened did
yon and your daughter Jean go to the home of Lib 1\tfullins
with reference to an accident 1
A. Y~s, sir.
Q. 4. 'Yho was there at the 1\tfullins place when you went
there?
A·. Hin1 and his wife.
Q. · 5. Were you talking with then1 with reference to how
tl1e ·accident happened?
A ..Yes, sir.
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Q. 6. Now, I want to ask you if Mrs. ~Iullins told you that
her husband looked back f
A. Yes.
Q. 7. And Lib ~Iullins said: Yes, I looked backY
A. Yes. Mr. ~Iullins.
Q. 8. I n1ean ~fr. 1\Iullins said : I looked back.
A. Yes, sir.
Q. 9. And saw the car coming T
A. Yes.

•

•

•

•

•

Tried before Hon. ·vincent. L. Sexton, ,Jr., Judge of the
Circuit Court of Tazewell County and a Jury at Tazewell,
Tazewell County, Commonwealth of Virginia on May 22nd
and 23rd, 1962.
Appearances: For the Plaintiff: N. D. Street, Esq.,
Grundy Virginia, John 'V. Gillespie, Esq., Tazewell, Virginia.
For the Defendant:. 1\iessrs. Gillespie and Gillespie, ·Oarl C.
Gillespie,. Esq., Carl C. Gillespie, .•Jr.; Esq., Tazewell, Virginia.

•

•

•

•

•

•

•

•

2nd Tr.
page 3 ~

•

JER.HELL CLIFTON,
the plaintiff, a witness introduced in his own behalf, being
first duly sworn, testified as follows:
DIR.ECT EXAl\IINATION.

By .l\Ir. John W. Gillespie:
Q. 1. vVhat is your name·f
...1\.. ~I v name is ,Jerrell Clifton.
Q. 2. 'How old are you~
~-\.. Seventeen.
.
Q. 2. vVere you involved br··an auton1obile accident on November 6, 1960 ~
·
A: Yes, sir~
Q. 4. "\V'here did this accident happen~
t;.r·
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A. It happened at a. place in Buchanan County that they
call Grimsleyville and also call it Grassy.
Q. 5. How old were you at the time this accident happened!
A. Sixteen.
Q. 6. Were you in school?
A. No, sir, not at the present time.
Q. 7. Were you when the accident happened?
A. No, sir.
Q. 8. Had you already quit school?
A. Yes, sir.
Q. 9. HQw much education had you 'had?
A. Seventh grade.
Q. 10. \Vere you employed or working!
2nd Tr.
A. No, sir, not at the present time.
page 4 ~ Q. 11. "\Vhen you say ''the present time" do you
mean at the tin1e of the accident?
A. Yes, sir.
Q. 12. "\Vho was with you that. morning 'vhen the accident
happened?
A. Jim.my Davis.
Q. 13. Where did you get with Jimmy Davis?
A. Well sir, we g·ot together the day before and he stayed
all night with me.
Q. 14. He spent the nig·ht at your home!
A. Yes, sir.
Q. 15. \Vha.t kind of a car were you driving?
A. It was a '58 Pontiac.
Q. 16. "\Vhose car was it?
A. My daddy's car. ·
Q. 17. Do you live with your father?
A. Yes, sir.
Q. 18. "\Vha t day of the week was November 6th T
A. Sunday.
Q. 19. What. time did you leave home and where were you
goingT
·
A. Well sir, I could not tell you for sure what time I left
home. I was going to a. fnneral-Ola. Gay Baldwin-she was
a woman.
Q. 20. Ollie Gay Baldwin f
A. Yes, sir.
Q. 21. Where did she live?
2nd Tr. ·A. I call it Davis 1\fountain on a dirt road.
page 5 ~ Q. 22. Where do you turn off on the dirt road!
A. I say about three miles from the scene of the
aceident.
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Q. 23. "\Vhere, with reference to Shortt's gap?
A. I don't understand.
Q. 24. Where is that hon1e with reference to the top of the

1nountain between Raven and Grundy?
A. It goes right handed when you get on top of the mountain.
Q. 25. 'Vha t kind of a road is that?
A. At places it is a good road and at places it is awful.
They don't keep it up good.
Q. 26. Is it macadam or dirt 1
A. It is dirt.
Q. 27. 'Vhen you left home g-oing to Shortt's Gap had it
been raining 1
A. Right before, yes, sir.
Q. 28. On the way to Shortt's G.ap did you see any persons standing on the side of the road right where this accident
Ia ter happened?
A. "\Veil sir, I never could remember if it was when I was
cmning· up or coming down. I never could get it straightened out in my mind. I don't know for sure.
Q. 29. Whether it. 'vas as you went. up or as you came back?
A. Yes. I saw the boys. I don't know if it was as I went
up or came back by.
Q. 30. Did you go to the funeral?
2nd Tr.
A. No, sir. 1\Iy d·addy told me if the road was
page 6 ~ n1uddy not to go up in there, to cmne ·back and take
my n1ot.her to church. The road was muddy, I went
about three hundred yards to a wide place and turned and
started home to take her to church.
Q. 31. That. was ·about three l1undred yards in the road.
Does that road go out to Ollie Gay Baldw·in's?
A. Yes.
Q. 32. Yon turned and can1e back to take your mother to
c·hurch 1
A. Yes, sir.
Q. 33. Did you have some one with you in the car at that
timef ·
.A.. Jhnmy Davis.
Q. 34. On the way back did you see any other traffi.c going
in the direction you were going 1
A·. Yes, sir. I came up on a '56 or '55 Ford about one
1nile before the accident-at the scene of the accident. I
followed him about one mile before I started to pass him.
Q. 35. Was that ca.r driven by Lib Mullins 1
A. Yes, sir.
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Q. 36. That n1an sitting· over there?
A. Yes, sir.
Q. 37. How fast were you driving when you came in behind ~ir. l\Iullins?
A. All the way fron1 twenty to thirty-five.
Q. 38. Fr01n twenty to thirty-five n1iles an hour?
A. Yes, sir.
Q. 39. II ow far did you follow 1\ir. :Niullins?
2nd Tr.
A. About one 1uile.
page 7 } Q. 40. A.bout one mile. "\Vhen you got to tha.t
point-about one mile-what did you do, Jerrell?
A. I blew my horn and I ·cut ·out to pass hin1, and from
then on everything was blank. I don't remember nothing
else.
Q. 41. You blew your horn and cut out to pass him?
A. Yes, sir.
Q. 42. You don't remember anything after that?
A. No, sir, I don't.
Q. 43. Do you reme1uber actually blowing that horn, then
you cut out to pa.ss?
A. Yes, sir, I do.
Q. 44. 'Vhich side did ~:-ou cut out to pass on?
A. On the left.
Q. 45. On your left?
A. Yes, sir.
Q. 46. Could you see down tl1e road any distance when you
pulled out and cut out?
A. Well sir. I could see about t11ree hundred fiftv yards
of de.cent road to pa.ss.
~ ·
Q. 47. Do you recall seeing any other traffic coming in
either direction f
A. No, sir, I don't.
Q. 48. Was that road marked with a. center line, Jerrell?
A. Well sir, it is a broken line tl1at gives you the -r~ght to
pass.
Q. 49. Was there a. shoulder on your side?
A. You mea.n there was a lot of room off the hard
2nd Tr. surface?
pa.ge 8 ~ Q. 50. Yes.
A. Yes, there was about, I would say, all the way
from fifteen to twenty feet width of surface-not the hard
suTface.
0. &L 1The shoulder?
A. Yes, sir.
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Q. 52. After the collision with the ca.r of Mr .. 1\'Iullins you
say you don't ren1e1nber anything after that Y
A. No, sir.
Q. 53. 'Vhen did you recover your memory, or when did
you con1e to and where were you?
A.. I can rmnen1ber coming to myself ·about twenty-five
days after the accident had happened. I really didn't think
about the a.ecident. until about, I say, three n1onths after it
happened when I really c01ne to 1ny right n1ind.
Q. 54. Ho'v long were you in the hospital Y
A. Well sir, I was in there hvo months and seven days.
Q. 55. Where?
A. I spent twenty-five da.ys a.t. the Clinch Valley Clinic
and the rest of it at the Bluefield Sanitarium.
· Q. 56 What Doctors saw you at the Clinch Valley Clinic?
A. Dr. Hende-rson. I don't know any -one saw me.
Q. 57. Do you know what Doctors you have seen -in· the
Bluefield 8anitariun1?
A. Yes, sir. Dr. Raub.
Q. 58. ''\7hat injuries did you sustain in this accident?
A. A dislocated hip.
Q. 59. Whieh one?
2nd Tr.
A. Con1plete fracture of the lower right leg; I
page 9 ~ have some kind of fracture with n1y elbo·w,-I can't
straighten it no further.
Q. 60. ·Can you turn it over?
A. Like that.
Q. 61. Can you straighten your arn1 out and turn it up~
Is that the best you c.an ·do with it?
A. Yes, sir.
Q·. 62. Which hip was dislocated f
A. My left one.
Q. 63. Which leg was broken?
A. The rig-ht one.
Q. 64. Could you pull up your pants leg tbere and show
the Court and Jury what your leg now looks like?
A. (The witness complied.)
Q. 65. How about the other leg?
A. It was a. dislocated hip.
Q. 66. Pull your pants leg· up on the left l~g.
A. I had a bad fracture. in there of some kind.
Q. 67. Pull your pants leg~ up so the Jury ·~an see the
cmnparison of the two legs.
A. (The. witness complied.)
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Q. 68. What is the scar or indentati<>n on the right of the
knee cap and middle portion on your right. leg?
A. I have a bad place there .and I have a bad place <>n the
other side. It. looks like there was p<>ssibly something went
through,-! don't think it was.
Q. 69. Did you have any injuries about your
2nd Tr. head T
page 10 ~ A. Yes, sir, I had a brain concussion and a
slig-ht le·akage of the brain. I don't. know how to
explain that.
Q. 70. Did you receive that scar you have to y·our lip, extending· around from about tl1e center· of your lower lip in tl1is
accident.
A. Yes, sir.
Q. 71. Did you receive any injuries to your tongue?
A. Yes, I had it cut half off.
Q. 72. ~Out it half off?
A. Yes, sir.
Q. 73. Has that in1.pa.ired your speech any?
A. Yes, about forty-five pe1·cent of my speecl1.
Q. 74. Do you have trouble pronouncing words 1
A. Yes, it is hard to pronounc.e the 'vords.
Q. 75. Did you lose any teeth in this accident?
A. Yes. Four teeth and a half.
Q. 76. Four teeth and a half?
A. Yes.
Q. 77. Have they been replaced?
A. No, sir.
Q. 78. Ho"r long was it before you were able to walk with
crutches?
A. "\Veil sir, I think it w··as on one day in October.
Q. 79. \Vl1at Octobe·r!
A. After I had the accident.
Q. 80. This accident happened on Noven1ber 6tl1, 1960, are
you speaking of October, 1961?
A. Yes, sir.
Q·. 81. How long after that was it until vou 'vere
2nd Tr.
~
page 11 ~ able to walk "ritl1out your crutcl1es?
A. I tl1ink I took my first step 1\farch 28th wit11out crutcl1es.
Q. 82. Of this year?
A. Yes~ sir.
Q. 83. "Where were you during tl1is time, after you were
released from the hospital? \-\TJ1ere did you stay?
A. 'Vell, sir, half of the time I was bed fast a.t l1ome.
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Q. 84. Have you frequently seen the Doctors since you were
discharged from the hospital?
A.. Yes, sir, quite often.
Q. 85. 'Vhen 'vas the la.st tiine you sa.w your Doctor?
. .o\. One month this con1ing Saturday.
Q. 86. Are you going to have to undergo further surgery?
A. Yes, sir. Dr. Raub, Dr. Henderson and all of them
and Dr. Stanton. ~Iy jaws were broken three times.
Q. 87. Your jaws were broken three times?
A. Yes. 'Vhen my ja:ws get strong enough to stand the
work I have to have done on my teeth Dr. Stanton is going to
do it.. I have to ha.ve an operation on my tongue, and Dr.
Raub wants me to have plastic surgery on my elbo'v and he
would like to operate on my knee.
Q. 88. Has that operation been scheduled or are you waiting for further in1proven1ent?
.lt. He is waiting until I get further improvement.
Q. 89. "\\That is your condition with reference to
2nd Tr. walking nowf
page 12 ~ A. I ca.n "ralk pretty good now on a level place.
I say I .can walk at lea.st-maybe-two hundred
yards without. resting if I an1 feeling right good. I take
spells I eould not walk fifty yards. I take spells I can walk
two hundred ya.rds without resting.
Q. 90. Do you have any trouble on uneven ground, going
up and down stairs?
A. Yes, sir, I do. If I get the slightest little shove my left
knee comes out of plaee.
Q. 91. On this n1orning that you had this accident had
either you or ~Timnry Davis been drinking?
...A... No, sir. 'Ye just had left. home.
Q. 92. IIad you had anything at all to drink? I am talking
e~ hout alcoholic beverages.
A. No, sir, I 'had not.
Q. 93. Do you drink?
A. No, sir, I do not.
Q. 94. Yon w·c'·e sixteen years old nt that time?
. A.. Yes, sir.
CR.OSS EXA1tfiNATION.
By ~Ir. Carl C. Gillespie:
Q. 1. Yon say Jimmy Davis was witl1 you and l1e had spent
the night with you?
A. Yes, sir.
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Q. 2. \Vhat thue had you left your ho1ne that n1orningf
A. "\Vell sir, I could not say for sure.
Q. 3. You 1nean you have forgotten or you didn't
2nd Tr. know, or why can't you tell me f
page 13 ~
A. I have forgotten, it has been so long.
Q. 4. You say you were going to Oln Gay Baldwin's funeral?
A. Yes, sir.
Q. 5. "\Yas tha.t funeral going tp be in the n1oruiug!
A. "\Vell sir, it was at eleven that day, it was going to be
out on this Dnvis ~fountain. and Shortt Gap ~fountain.
Q. 6. How far did she live frmn your hmneV
A. "\Vell sir, I can't say for sure. I would say seven
ntiles.
Q._ 7. Seven miles. And the funeral was to be at 11:00
o'clock?
A. Ye-s,. sir. .
Q. 8. You and Jinuuy Davis had, you say, been up there
on the nwuntain-you got about three 1niles and because the
road. was muddy ~7 0U decided you would not go any furtl1er
and you turned around and can1e back?
We drove, or went off of R.oute 460-we went up to
where the road turned off-we didn't get off of 460.
Q. 9. How far did she live off of R-oute 460?
A. 'Veil sir, I could not give you an answer on that. I
could not sav for sure.
Q. 10. Y Oltr parents liv0 down on R.oute 460, the n1ain highwav?
A. Yes, sir.
Q. 11. How far from where you tn rn off to up to the Baldwin lwmeY
A. ,"\Yell sir, I don't think that the Baldwins live there at the
·
present tinw. They live at Raven-Raven or
2nd Tr. Doran.
pag-0 14 ~
Q. 12. I am talking- about on the day this aecident oc.curred. I-Iow far was your parents' bon1e
f1·mn w1wre you turn off to ~·o up to tl1e Baldwin home on the
daY this aceident occurred?
A. Well sir, do you mean how far was n1y parents' hon1e
frmn where you turn off the road she was g·oing to he buri~d
at?
Q. 13. Yes.
A. vVell sir, I a.nl not very good at nlNlSUring nothing, but
nhout four 1niles I guess.
Q. 14. Ahout four 1ni10s. Tlwn tlwy n1ust lun·c liYed ap-

A:
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.proximately-if it was seven miles from your house to the
Baldwin ·house-it rnust be about three miles from ·where you
turn off to go to the Baldwin hon1e ~
A. I don't know for sure. It could be further.
Q. 15. Then you had gone to 'vhere you would turn off and
you were on your way back home'
A. Yes. 'Vhen I sa.'v the road was muddy, I was coming
hack to take n1y n1other to church.
Q. 16. Do you re1nember 'vha.t tin1e this accident occurred f
A. No, sir, I could not tell you the thne. I don't -remember
the time.
Q. 17. You say you can't remmnber whether you saw the
two Davis twins and the other boy, Kenneth \\Tade, standing
along· the road as you went up or- .coming back f
A. I know that I saw· thmu. I -,vould not say it was when
I ccnne up or when I carne back.
.
Q. 18. Now, you rernen1ber when you testified in this case
before, don't. you?
2nd Tr.
A. Yes, sir.
page 15 } Q. 19. .At that tin1e you could remember you
saw then1 as you went up and didn't remember
seeing tl1en1. as you ca1ne back?
A. "\Veil sir·, I don't know whether it was when I went
up or canw back I can't say.
Q. 20. You say you can't say no'v but on the 6th day of
Decmnbcr, 1961 you testified in this case, and I will ask you
if this question was asked vou on direct examination and ·vou
made this answer: Questton: Do you remember seeing ~ny
body standing on the road f Answer: Yes, I can remember
the boys. You see I had not been going up but. about twenty
tuinutes. I remember the bovs there in the road as I went.
up. Question: you don't remember the boys as you came
hack! Answ()r: No, sir. Was that your testimony then?
A. Yes, sir, I said that.
Q. 21. Now, you don't know whether you saw them as you
went up,-von can't remember whether it 'vas going· up or
cmni n sr hack that vou sa.w then1?
A. vVell sir, all i went through with and everything, I could
not. say for sure.
Q. 22. N o,v, you do recall, after turning around and starting back to your l1on1e, you followed ~fr. Mullins' car for
about. a milP?
A. Yes, sir, I do.
Q. 23. And he was driving along· at a. fairly slow rate
of speed and on his side of the road, was l1e not?
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A. 'Yell sir, he was going all the 'vay from twenty to
thirty-five.
Q. 24. Twenty to thirty-five, that is a pretty
2nd Tr.
page 16 ~ slow r·a.te of -speed'
A. Yes, sir, it is.
Q. 25. And then, do you remember-You .say you don't
remember seeing these boys at all just before you blew your
horn?
A. I said that I w·as not sure; I could not give you a yes or
no answer on that. I was not sure.
Q. 26. Up until a short time before this ease w·as tried before you didn't even remember blowing your horn, did youf
A. Well sir, right. when I started regaining my memory
a little bit and got hack in shape I could rem em her.
Q. 27. You didn't remember anything about blowing your
horn until shortly before the other trial?
A. Yes, sir, I did, but it could have been at least two months
after I got crippled up,-I could not say for sure.
Q. 28. No,,,., another trial was held over in Grundy as aresult of this accident?
A. Yes, sir.
Q. 29. And you were there 1
...~. Yes, sir.
Q. 30. And you testified, didn't you 1
.A. No, sir.
Q. 31. You didn't testify in that trial 1
A. No, sir, I did not.
Q. 32. Did you ever talk to any State Trooper about how
the accident occurred?
A. No, sir, I never did.
Q. 33. You never did. But s01ne time after. as
2nd Tr.
page 17 ~ a matter of fact some months after this accident
occurred, you sa~" you remember blowing your
horn before starting around this ear?
A. Yes, sir. After I knew that I had a chance to live and
got all of tl1at out of my mind and was-I was going to live,
n1y mind was rec.overing and I could think.
Q. 34. Was your mind relaxed enough to remember anytlJing else?
A. It didn't come back to me of it was.
Q. 35.
as it rel·axed to remember how fast you were
going?
A. I know that we come through that church yard and
we had to slow down.

"r
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Q. 36. I an1 talking about 'vhen the accident occurred, and
not at the Church yard?
A. I know we was doing about thirty-five when I started
to pass him.
Q. 37. 'Vhen did you remember that?
A. Well sir, as I said when I started getting better and
making a con1e back and my mind got relaxed and I could
think.
Q. 38. Had you started getting better w·hen you testified
in this ease last December?
A. Yes, sir.
Q. 39. You didn't remember how fast you were going then
when you started to pass?
A. Well sir, I said I was going all the 'vay from twenty to
thirty-five.
Q. 40. Now, on that occasion, when you were testifying,
I will ask you if these questions were asked you
2nd Tr. and if you gave these answers : Questions: Do
page 18 r you remember anything else about 'vhat happened
other than blowing your horn after you started to
pass this car in front of you? Answer: No, sir,-just a.
blank. Question : Do you remember about how fast you
were going? Answer: No, sir. Did you give those answers
to those questions?
A. Yes. But the way they was asked to me, it was after
I started passing him., how fast ~as I going, was the way I
understood I answered the question.
Q. 41. After you started passing this car, do you remember
how fast you were going?
A. No, sir, I can't ·remember that.
Q. 42. Do you know how far you traveled through the air
after you had left the high,v:ay before you hit the tree?
The plaintiff, by counsel, objected to the foregoing question, because there is no evidence the car traveled through
the air.
By the Court: You might ask him if it did travel through
the air.
Q. 43. Do you know whether your car traveled through
the air after leaving the road?
A. I can't remember that far.
Q. 44. You can't remem·ber hitting the treeT
A. No, sir, I cannot.
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Q. 45. Or how far down the road the car traveled Y
A. No, sir, I could not remember that.
Q. 46. Or whether it left the highway and traveled through
the a.ir any distance before it struck the tree'
A. No, sir, I don't remember.
_
2nd Tr.
Q. 47!. All you -remember is just 'vhen you
page 19 ~ started around this ca.r?
A. Yes, sir. I blew.
Q. 48. You were going thirty-five miles an hour a.nd you
hlew, that is all you can rcmen1ber?
A. It is possible I was not doing thirty-five. I m.ight of
been doing thirty n1iles a.n hour.
Q. 49. When you testified before you didn't remember
seeing these boys on the side of the road as you came back,
and now you can't. remen1ber whether it w·as going up or
con1ing back you saw them?
A. It. has been a long time. I like to tell the truth. I
don't want to tell a lie.
Q. 50. If this accident orcurred around 9:30 o'clock in the
n1orning, you had left home, driven up to where you turn off
to go to the Baldwin home, decided that you were not going
up there, and had gotten back to the point of this accident.
Do you have any idea when you left home to go to an 11 :00
o 'dock funeral f
A. "\Veil sir, it 'vas a lot of pretty girls and I figured I mig·ht
g-et me a date with one uf them.
Q. 51. "'\'7ere they going· to be at the funeral?
A. Nine out of ten they would be there. I usually go to
their home.
·
Q. 52. Now, Jerrell, where else had you been before you
\Vent up there to 'vhere this road turned off to go to the 'Bald·
win home?
A. "\Yell sir, I left straight from home-straight
2nd Tr. from home.
page 20 ~ Q. 53. You think you ren1en1ber that dearly?
A. Yes. I remember putting water in the
radiator.
Q. 54. You re1nemhe·r pt1fting water in the radiator?
A. Yes. sir.
Q. 55. You can't remen1her now "rllether you saw these
lJovs by the side of: ·the road going up or coming hack, and
there a.re ·a lot of other things you cah 't remember?
A. Yes.
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Q. 56. You renwtnber every place you went and everything
you did np to what point?
A. Up until I blew to pass hin1.
Q. 57. If you rcn1em.bcr everything you did up until you
blew to pass you would remember seeing these three boys
standing on t.lw South side of the high"Tay, because you had
,just passed t11em and they were standing there in plain
'"iew'f
.A.. 'Veil sir, I don't know. That is tl1e way it comes to
tne.
Q. 58. You don't know. Is it a fact you had planned to
play ball?
. A.• No, sir. 'Vhat you say plnn to play ball,-w·e played
hall every Sunday.
Q. 59. 'Vhere '?
A. At. Grbnsleyville sel1ool l1onse. TI1ere is a big l>Ottom
there-we played ball every Sunday.
Q. 60. Did you see these boys or any of then1 hold up their
hand ·and 'vave?
A. No, sir, I rould not say for sure t.hat I did.
Q. 61. These boys didn't know 1\fr. 1\fullins so
2nd Tr. far as you know, did they?
A. No, sir. I didn't know· 1\fr. 1\fullins.
pag·e 21 ~
Q. 62. They knew you boys!
A.
e was buddies. 'Ye never did run around togetl1er
or nothing. 'Ve was pretty good buddies.
Q. 63. Pretty good bnddies?
A. Yes, sir.
Q. 64. Played ball together?
A. Yes.
e played against each otlwr and together.
Q. 65. I-Iarl you been real g·ood buddies before this with
these hovs?
A. You mean l1efore the ac.c-ident?
Q. 66. Yes.
A. Like other boys, we was pretty good buddies. e would
haYc short words and O\"el' con1e it like any teenagers would
do.
Q. 67. You 'haYe gotten to be better buddies since the ac(•ident occurred?
· A.· 'Yell, they l1ave paid n1ore attention to m~ since I got
crippled up tl1an they did l1efore.
·
Q. 68. You have had them down to your house for· a lot of
tne-als-to eat dinner?

'y

'V'
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. A. I don't think they have eaten at my house in their life.
I don't know for sure. If they have I know nothing about
it. Jimrny has eaten with me.
Q. 69. Have you invited l{enneth 'Vade down to cat with
you since this T
2nd Tr.
A. Since the accident?
pag·e 22 ~ Q. · 70. Yes.
A. No, sir, I have not invited him to come down
- I think I have-I don't know for sure. I always tell every
body corne to see me, when I get ready, like that.
Q. 71. How long had yon been driving- a car before tlri~
accident occurred, Jerrell?
A. Well, it is all the way from five rnonths and a half to
six months and a half. I could not swear to which it wasfive a.nd one-half or six and one-half vou kno·w.
Q. 72. And this 'vas a '58 model ·Pontiac, hard top convertiblef
A. It was a hard top the best I can ren1ember.
Q. 73. You still have it. Ho'v long· had you had tl1at c.arf
A. Well sir, I think it w·as-I believe it. was twenty-one
days; it could have been twenty-five.
Q. 74. It had a. double barrel carburetor on it?
A. No, sir.
Q. 75. Auton1atic transmission?
A. No, sir.
Q. 76. Or pas·sing· gear?
A. Yes, sir, it is supposed to have passing· gear.
Q. 77. And all you had to do to put it in passing gear waR
to step down on the accelerator~
A. Yes, sir, that is the 'vay it was supposed to have went
in.
Q. 78. That 'vould c.a.use the motor to roar and the car
would jump ahead at pretty f.ast speed'
2nd Tr.
A. Yes, that 'vould give it extra _speed to pass.
page 23 ~ Q. 79. You kno'v where the accident occurred,
don't youf
A. I know ,vhere the accident happened Y
Q. 80. Yes.
A. Yes, .sir.
Q. 81. Your understanding is that you were going toward
Grundy or down the mountain?
· A. Yes, sir, I was going toward Grundy.
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Q. 82. And that was down grade f
A. Not what you say dow·n grade. You mean where I
started to pass hhn Y
Q. 83. Yes.
A. V\T ell sir, I would not call it what you say down grade
myself.
Q. 84. It was going down the other side of the mountain
beyond Shortt's Gap was it not t
A. I know it is over in there-It is pretty level.
Q. 85. You say it. is level!
A. Now, it is not level one hundred percent. I think it is
pretty level.
Q. 86. The direction you were going, '\vas it level or down
gra.deY That is all I want to know.
A. It was more than a. down grade there. It w·as level.
Q. 87. Do you remember, 'vhen you started around this car
of 1\{r. Mullins, pushing your accelerator down and going
in the passing gear?
A. Well sir, I don't.
Q. 88. You don't Imo'v whether you did or not?
2nd Tr.
A. No, sir.
page 24 ~ Q. 89. Now, when you started around, do you
ren1ember whether ~fr. :tYiullins was still traveling
at a slow rate of speedY
A. Yes, the best I reme1nber he was doing from thirty to
thirty-five.
Q. 90. vVhen you started around, do you ren1ember if his
car was still on his side of the road!
A. Yes, he was on his side of the road when I started
around.
Q. 91. If he had not been driving at ·a slow rate of speed,
and on hi.s side of the road, you would not have tried to pass
him?
A. No, sir.

•

•

•

•

•

•

•

•

2nd Tr.
page 25 ~

•
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TILLOU HENDERSON,
another witness introduced on behalf of the plaintiff, being
first duly sworn, testified as follows:
DIRECT

EXA~IINATION.

By 1\fr. John ,V. Gillespie:

2nd Tr.
page_ 28

•

•

•

•

•

•

•

•

•

•

~

Q. 21. Are you of the opinion that this young nwn will be
permently disabled as a result of these injuries 1
A. Yes.
Q. 22. Can you give us son1e idea. as to tlw extent of that
pern1anent disability'
A. I t11ink that is a. difficult situation to evaluate, not kno,ving just what sort of oc.cupation be w·ill try to take up. "\Ve
can probably say it is likely he will ha.ve a thirty to forty
percent of loss of function of his left arm; he is likely to have
a. sin1ilar involvement-son1e disability with his rig·ht lo,ver
extremty. He is likely to have a twenty to thirty percent
total disability as a. -result of the condition of his left hip.
The amount of disability he will have from his f·acial wounds,
of course, is obvious. "\Vhen I talked to him in December,
1961 he wa.s having son1e difficulty with his speech due to the
deformity of his ton!,'11C. I don't know whether he still l1as
that or not. T·hat, I think, would be a rough estimate of. the
amount of per1nanent disability he is likely to have.
Q. 23. "\~Vben people suffer-sustain brain injury-cerebral concussion-does it son1e times effect t11eir ahilitv to recall things happening rigl1t at the tin1c of the occ'i1rrrnce
which .raused this injury·~
A. Yes, sir. ·
·
Q. 24. Is it also progressive~
2nd Tr.
pag-e 29

~

By 1tfr. Carl C. G~llespie: Objection. Conn:-;Pl
ought to ask tl1e witness ralher than lead him.
By The Court: You mean lle is leading the witness. The
objection will l)e sustained.
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Jimm"1J Davis.
Q.· 25. 'Vhat- is the medical history in cases where the loss
of men1ory occurs as to the patient's ability to reeover his
memory!
A. It can happen either way. Son1e times the patient does
recover his tnemory of smne of the incidents which happeneel a short thne prior to or a. short tin1e following the accident,
Others do reg-ain then1 quicker. I don't think there is any
steadfast. rule about it either way. I don't think there is any
\\"a.y we can tell which way it will happen to each pe-rson.
Q. 26. "'\Vhen a patient is admitted to the hospital after having been involved in an accident, is it your norma.! procedure
to note whether there is evidence of alcohol on the patient f
A. Yes.
Q. 27. Does your record indicate it was on this patient?
A. The record does not indicate that there was.
Q. 28. Dr. Henderson, will you state to the Court and Jury
whether or not, in your opinion, there will be any development
of traum·at.ic arthritis in the hip of this boy?
A. It is to he expected that there will develop traumatic
al'thrit.ie changes in his hip.
Q. 29. In your judgment, would that he of long duration~
A. Yes, sir .

2nd Tr.
page 31

•

•

•

•

•

~
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JI~Il\iY DA·viS,
another witness introduced on behalf of the plaintiff, being
first duly sworn, testified as follows:

By Mr. Street:
Q. 1. Is your name ,Jin1my Davis 1
.li.. That is right.
Q. 2. Ho,,· old are you ?
A. Eighteen.
Q. 3. "'\Vould you state whether or not about the 6th day of
November, 1960 you were involved in an automobile accident?
A. Yes, that is right.
·
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Jimmy Davis.
Q. 4. "\Vere you involved in an· accident?

2nd Tr.
page 32

~

A. Yes, sir.

Q. 5. "\Vho were you with?
A. I w·as with Jerrell Clifton.
Q. 6. Are you speaking of the plaintiff here?
A. Yes, ,sir.
Q. 7. Where did the ac.c.ident take place?
A. Down below Shortt's Gap about a nule below.
Q. 8. How far1
A. About a mile below that mountain there.
Q. 9. Were you speaking about a hill beyond the mountain f
A. About where that mountain starts up there.
Q. 10. 'Vhere did you get with J en· ell Clifton on that day,
Jimmy?
A. I stayed all night down at his house.
Q. 11. ,Just tell the Court and Jury what you did after
you left home that 1norning-after you left the hmne of J errell Clifton T
A. Well, lVIr. Clifton told Jerrell-he wanted to go to the
funeral-he told him if the mountain road was w·et and slick
not to go up to the home. We went up and that "1:as wet
and muddy and we turned to take his mother to church. V\Te
g-ot ·behind lHr. Mullins about a mile from where 've wrecked

at.

Q. 12. "\Vhere did you turn up there T
A. We turned up there at the top-around a curve there
-a little bit of place.
Q. 13. Did you turn on Route 460 or on the mountain
road?
A. On Route 460.
Q. 14. Is that just over the crest of the moun2nd Tr. t·ain there toward Raven?
page 33 ~ A. Yes.
Q. 15. Do you remember where you got behind
Lib Mullins?
A. We got behind him down about a. mile from where we
wrecked. We got behind him at the bottom of the mountain.
Q. 16. How fast were you and Jerrell Clifton driving on
the 'vay back?
A. Anywhere from twenty-five to forty miles I guess.
Q. 17. Is that. before you got behind Lib }fullins?
A. Yes.
Q. 18. And how fast was Lib }.{ullins driving?
A. He was driving about thirty or thirty-five.
Q. 19. How far did you follow him?
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A. 'Ve followed him about a mile.
Q. 20. Then, what happened?
·
A.
ell, Jerrell blew his horn and cut out to start passing
him, and that is all I remember. I heard something hit. I
don't remember what hit him.
Q. 21. Do you remember 'vhether there were any -boys along
side the road in that vicinity!
.A. There was boys by the side of the road that Sunday.
Q. 22. Was that on the way going up or coming backY
A. I saw them going up and coming back.
Q. 23. Do you know the boys!
A. Jerry Davis, Perry DRvis and Kenneth Wade.
Q. 24. You say you followed Lib Mullins down the road
at a very low speed. ''Th·a.t was the nature of the road during
this mile that you followed him f Could you pass him during
that time?
A. No, there was no road that was safe to pass
2nd Tr. on.
page 34 ~ Q. 25. How about the place where Jerrell started
to pass him. Can you tell what type of road it
was?
A. You can see, I don't know how many hundred feet, and
it was all right to pass up through there. They pass going
through that stretch there.
Q. 26. Do you remen1ber whetl1er the road was level or up
hill or down hill f
A. It is level, what you would sa.y level. I don't know
whether you call it level.
Q. 27. It is pretty dose to level 7
A. Yes, sir.
Q. 28. Do you remember whether or not t-here is a white
line in that ·area?
A. Yes, it is a line was broken.
Q. 29. 'Vha.t was the next thing that you remember after
you heard this impact you spoke of?
A. I woke up the next Thursday in the hospital in bed.
Q. 30. 'Vhat. day did this accident occur on?
A. On Sunday n1orning.
Q. 31. Did you receive any injuries. You s·ay you woke
up the next Thursday in bed in the l1ospital. This scar on
your head, is that a result of the accident?
A. Yes, sir.
Q. 32. Do you remember what tin1e you left the home of
Jerrell Clifton that morningf

"r
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Ji1w1wy Davis.
A. I could not be sure about that. I say around
8:30.
~
Q. 'V ell, did you go straight up to Shortt's Gap
and turn and straight back?
A. Yes, we went straight up there and turned and came
right straight back.
Q. 34. Had you had anything to drink that 1norning?
A. No.
Q. 35. llud ~J CLTell Clifton bad anything to drink that
n1orning·?
A. No,. sir.
Q. 36. Yon spent the night. down there with the. Cliftons.
Did you have anything to drink before you left that Inorning·D?
A. No, :sir.
Q. 37. Did ,Jerrell?
A. No, ·sir.
2nd Tr.
pag·e 35

CROSS EXA:NIINATION.
By Mr. Carl C. Gillespie:
Q. 1. You say you spent the night with Jerrell Y
A. That is right.
Q. 2. How old are you Y
A. Eighteen.
Q. 3. Eig·hteen. Yon were seventeen when this happened·f
A. Yes, sir.
Q. 4. Now, you think that yon left the Clifton ·home about
8:30 that morning?
A. Yes, sir.
Q. 5. Where "'ere you going?
A. 'Ve started to 1\Irs. Baldwin's funeral.
Q. 6. 'Vhen was that funeral suppm.;cd to he?
2nd Tr.
pag·e 36 ~
A. That SundaY.
Q. 7. 'Vhat tinie, do you know!
A. Eleven o 'cloek I think is when it started.
Q. 8. She didn't live over six or seven n1ileg fron1 the
Clifton hon1e?
A. I don't know how far it would be.
Q. 9. Yon know where the Baldwin honw wns, don't you!
A. Yes.
Q. 10. It would not take you over fifteen minntt's to driYe
up there, would it?
A. I would not know how long it would take.
Q. 11. You have some idea. about how long it would take
to drive from the Clifton home up t.o tl1e Baldwin home?
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Ji·mnvy .Da1.1-is.
A. No, I don't. I bad passed there. I had never been with
no body going· speeially up there.
Q. 12. Yon know where the Baldwin home is, don't you¥
A. Yes, sir.
Q. 13. You know where the Clifton h01ne is¥
A. That is right.
Q. 14. And it would not have taken you more than fifteen
1ninutes at the 1uost to drive fron1 the Clifton home to the
Baldwin home?
A. I don't know.
Q. 15. IIow long would it take you to drive that distance f
A. Aceording to how fast you . run and everything· like
that.
Q. 16. How fast were yon running that morning?
2nd Tr.
A. Anywhere fron1 twenty-five to forty.
page 37 ~ Q. 17. Anywhere from twenty-five to forty mile~
an hour. At that rate of speed ho'v long did it
take you to drive frmn the Clifton hon1e up to where the road
turns off of Route 460 to g·o to the Baldwin home?
A. I don't know.
Q. 18. Can you give this Jury an estimate?
A. I would not know, I would be afraid to say.
Q. 19. Did it take you an hour?
A. I don 't-I could not be sure on that.
Q. 20. Y{)u are positive tha.t you didn't go anywhere from
the time yon left the Clifton lloiue about 8:30 except up to
and turned at Shortt's Gap where the road turned off to the
Baldwin hmne and you saw the road w·as 1nuddy, turned
around and came back down, to about a. mile and a half belo'v
the top of Shortt's Gap where tl1e accident occurred!
A. Yes.
Q. 21. That is the only place you went?
A. That is right.
Q. 22. You didn't stop anywhere?
A. Didn't stop nowhere.
Q. 23. And you tell the Jury it took you from an hour to
an hour a.nd a half to drive that distance?
Counsel for the plaintiff, objected to the foregoing question,
because he didn't tell the jury tl1at.
Q. 24. The accident. oceurred somewhere between 9 :30 and
10:00 o'clock!

128

Supreme Court of Appeals of Virginia

J imtmy Davis.
2nd Tr.
page 38 ~

A. I didn't kno'v what time it was.
Q. 25. You don't know what time it happened Y
A. No, sir.
Q. 26. Did you see these three boys standing

there7
A. Yes.
Q. 37. Saw them standing there as you went up 1
A. Yes.
Q. 38. And you saw then1 standing there as you can1e .back?
A. That is right.
Q. 39. When did you reme1uber that?
A. I remember, as w·e come down, before he started passing 1.1:r. ~~ ullins.
Q. 40. You talked to Kenneth 'Vade and these Davis twins
some time after that and a.sked them what happened Y
A. I asked them how did the wreck oceur.
Q. 41. Asked them how it occurred 7
A. Yes, and everything.
Q. 42. You are sure you remen1ber seeing then1 standing
there by the road as you went up?
A. Yes.
Q. 43. And as you came back 7
A. That is right.
Q. 44. '\7hen did you first remember you s·aw tl1em standing there?
A. I sa.w then1 as quick as I waked up in the hospital bed
and I come to I knew that I seen them boys.
Q. 45. Is it not a fa.c.t you didn't know they were standing there until after you got out of the hospital and they
told you they were standing there 7
2nd Tr.
A. No.
page 39 ~ Q. 46. You ·are the same Jimmy Davis tl1at testified back in December when tl1is case w·as tried before, are you not?
A. Yes, sir.
Q. 47. I want to ask you if yon recall these questions being asked you and these answers being given Y
A. I guess I did.
Q. 48. '\7ha t Y
A. I guess they a.re.
Q. 49. 'Vait until I read them, ·and I want you to listen
carefully and see if tl1ese are the questions and the answers
that were given in your testimony at that time. Question:
Now, you didn't know tha.t they were standing there at a.ll
until they told you some time later that they were standing
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Jim.my Davis.
there, did you? .And your answer was: No. Do you recall
thatf
A.. I don't know.
Q. What?

By The Court : I belieye be said : I don't know.
Q. 51. Did you make that statmuent at that· time 7
A. \V'hat statement f
Q. 52. That you didn't know they were standing there at
nil until they told you some thne later that they were standing there f That question was asked you before and you
ans,vered no.
By l\Ir. Street: That is the sa1ne thing that the witness is
saying right now. He is saying: No. That is what happened.
2nd Tr.
Q. 53. I read from page twelve, cross examinapage 40 ~ tion, Que-stion 62. Question :You didn't ask them
ho"r the accident occurred, then 1 Answer: I
asked then1 what they knowed about it. Question: You ask
thmn what they knew about it. '\Vhen did you talk to Kena de 1 Ans,ver: I don't kno'v how long, maybe a
neth
1nont.h or hvo ago. Question : A month or so ago? Answer:
]\la.ybe hvo or three weeks. Question: He lives down there
near you? Answer: Yes. Question : And you l1ad not talked
to hiln about this until about a n1onth or so a.go 1 Answer:
Yes. I seen hhn since then. Question: You kne'v he was
standing there just about where this accident happened,
didn't you? Answer: Yes, after he told me I did. Question:
'Vha t ~ . .A.nswer : After they told n1e. Question : After they
told you you did. Then, you didn't know they were standing
there at. all until they told you some thne later they were
standing there, did you 1 Ans,rer: No.
as tl1at your testimonY at that tin1e 1
I would not know whether it was or not. It probably
wa.s.
Q. 54. Probably it was!
A. Yes, it migl1t have been.
Q. 55. If that was your testimony then, how do you· ac~onnt for the fact it is so entirely different todav?
A. Since it has been so long- since that happened I can't
1·e1nember a straig·ht tale.
Q. 56. W11en ~ron testified back in Dece1nber was it not
closer to the accident than today is f

''r
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Jimrmy Davis.
A. It nright ha.ve been.
Q. 57. Today you ren1e1nber something you
2nd Tr. could not remember back in December. Now, just
pag·e 41 r explain that to the jury how it happens you can
remember smnething today you didn't ren1mnber
back in Decmnber!
A. I don't know.
Q. 58. You don't know? You have not got any explanation for that 1 Did you ever ask these boys if they heard a
horn blowing?
A. Yes, I asked them did we blow and I asked them when~
we went over and how it happened.
Q. 59. You say yo:u remember the horn blowing?
A. Yes, sir, the horn did blow.
Q. 60. \Vhen did you remmnber that?
A. I knew that all the time.
Q. 61. You lmew that all the thne. Did vou know those
boys were standing there ·all the time?
·
A. Yes.
Q. 62. You don't know why you testified, under oa.th, in
December that you didn't know they were standing- therf'?
A. I don't know.
Q. 63. You don't kno"r about that. Now, after you started
around this car of Mr. Mullins, do you remember how nnwh
your speed was at that time?
A. No, I could not say on that.
Q. 64. Well, w·as there anything wrong with you to keep
you from knowing about that speed?
A. I don't kno,v. I didn't look to see how fast he was
going.
Q. 65. Do you ren1emhcr leavi~g· the highway?
2nd Tr.
A. No, I don't remetnber leav1ng the hig·hway.
page 42 ~ Q. 66. Do you remember the· car hitting the tree?
A. I remember Jerrell blowing, cut out and
started passing and smnething hit. I don't know whether l1e
hit the .car or went over the hill.
Q. 67. You don't kno"r whether that is when tl1e car hit
that popla:r tree down there?
A. No, sir.
Q. 68. Do you remember where l\Ir. l\Iullins' car was :when
he blew and started a.round f
A. Yes.
Q. 69. Where was it?
A. It 'vas right above-up a.round that curve there a piece.
Q. 70. In the curve?
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Jimmy Davis.
A. No, back there where you get on around that curvewhe·re it is open.
Q. 71. 'Vas he traveling at the same rate of speedY
A. Yes, thirty or thirty-five.
Q. 72. Was he over on his side of the road?
A. Part of the time he was and part of the time he was
not.
Q. 73. After he got around the curve and Jerrell blew to
go aroundA. At that time he was.
Q. 74. He was over on his side of the road!
A. Yes, a.t the tin1e:
Q. 75. You and the other three boys have talked
2nd Tr. about this a g·ood many times since?
page 43 ~ A. 'Ve have talked where it happened, "rhere we
'vent over and were he hit and stuff like that.
Q. 76. No body but you and Jerrell ever heard the horn
blow?
A. I don't kno'v whether they did or not.
Q. 77. What'
A. I don't know whether they heard it or not. I did.
Q. 78. Now, you say you remember the horn blowing at the
time?
A. Yes.
Q. 79. You never did have any lapse of memory about
that?
A. No. I remember hearing the horn blow.
Q. 80. You never did forget that¥
A. No, I didn't.
Q. 81. V\7hile Jerrell didn't, you recall that the horn ble,v,
several days after you got home?
A. I can remen1be·r, after I got out of the hospital, I knew
that the horn blew. That was the first thing that hit my mind.
Q. 82. How long were you in the hospital?
A. About ten days in all. I had to go back and have an
operation on my nose. After I got out I had to go back.
Q. 83. Don't you recall that was about two or three days
after you got home from the hospital that you remembered
that the horn blewY
A. I don't know.
Q. 84. What?
2nd Tr.
A. I don't know.
page 44 r Q. 85. you don't know.
A. No.
Q. 86. You have just stated you remember the horn blow-
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Jimmy Davis.
ing. You never did forget that Y Yon remembered that all the
time¥ Let's think back a little bit. Don't you now remember
that you didn't recall that the horn blew until after you had
been home from the hospital for about two days Y
A. No. I remember that horn blowing·. That is the first
thing I ren1embered \vhen I first c.mne to. I remember that
horn blowing.
Q. 87. It was not a day or two after you got home that
you remembred that?
A. No, sir.
Q. 88. You are sure about that T
A. Yes.
Q. 89. Is it not a fact w·hen you testified in this case back
in December that you were asked this question: How .long
had you been home w'"hen you remen1her starting around the
car a.nd ren1ember Jerrell blowing the horn? Answer: About
a day or two .
. .~. I don't know.
Q. 90. Don't you recall that question being asked you and
that a.ns\ver being given V
A. No.
Q. 91. At that time, if you testified that it was a. day or
two after you had been hon1e that you rCinember starting
around the car and hearing Jerrell blo'v tl1e horn,
2nd Tr. how do vou account for the fact that vou now think
page 45 ~ you ret..; ember that all the tin1e?
·
A. Well, I kno"r I remember the horn blowing.
Q. 92. 'Vhy would you testify it was a. day or two after
you g-ot home when you ren1eml)ered it when you testified
hack in Decen1berY
A. I don't know.
Q. 93. You don't know?
A. No.
Q. 94. Did you ren1ember, llark in Decen1ber, all the tin1e,
or "ras it a.fter vou had been home a da.y ·Or two from the
l1ospital?
" .
.
A. I remember that ho1·n blowing all the tin1e.
Q. 95. Have you any explanation why you testified that
it w·as a day or two after you g-ot back from hospital before
you could remember the horn blowing¥
A. No.
Q. 96. ' '7hat?
A. No.
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Perry Davis .

2nd Tr.
page 46

•

•

•

•

•
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•
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PER.RY DA.VIS,
another witness introduced on behalf of the plaintiff, being
first duly sworn, testified as follows:

DIHECT EXAMINATION.
Bv :tv!r. Street:
.,Q. 1. Is your name Perry Davis?
.l\.. Yes, sir.
Q. 2. I believe you are a twin to Jerry Davis.
A. Yes.
Q. 3. Ho'v old are you?
A. Eighteen.
Q. 4. Where do you live?
A. Gri1nsleyvi1Ie.
Q. 5. Is that in Buchanan County, Virginia?
A. Yes, sir.
Q. 6. Do you remen1ber an accident that happened near
Grimsleyville on or about November 6th, 1960?
A. Yes.
Q. 7. Do you remember the parties involved in the accident?
A. Yes, sir.
Q. 8. Is Jerrell Cilfton here one of them?
A. Yes, sir.
Q. 9. Do you remetuher the type of car he was drivingt
A. Yes.
Q. 10. Is Lib 1\{ullins over there another one?
2nd Tr.
page 47 ~ A. Yes, sir.
Q. 11. Do you remember the vehicle he 'vas driving-?
A. Yes, sir.
Q. 12. vVbere were you standing, Perry?
A. I was standing ·a bout three hundred feet from where
they sta.rted wrecking.
Q. 13. Did you see tllC accident in its entirety?
A. Yes, sir.
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Perry Davis.
Q. 14. What type of road was that? "\Vaas it straight, hilly,
level or what f
A. Straight.
Q. 15. Was it level 7
A. Yes, it is pretty well level.
Q. 16. Do you remember what type of marking was on
the road-the center line 1
A. No, sir.
Q. 17. State what happened when you first saw the cars
up until the time of the accident f
A. We was standing there and Lib come around the curve
and Jerrell was right behind him, and Jerrell went down to
about ten feet from Lib he started pulling around and Lib cut
two feet on Jerrell's side and crowded Jerrell's wheel off
the road, and Jerrell went-cut back in-trying to get back
on the surface, and he went on down through there and went
over the bank.
Q. 18. At the time of the impact, the cars-is that when
Lib 1iiullins headed two feet to the left of the .center line f
...~. Yes, sir.
2nd Tr.
Q. 19. Do you know why-can you give any expage 48 ~ planation why Lib :Mullins went to the left of the
center line?
A. lie looked back over his shoulder.
Q. 20. Did you see him look back?
A. Yes.
Q. 21. 'Vho was standing there with you by the road Y
A. Jerry Davis and J{enneth Yva<le.
Q. 22. How fast was Lib 1\fullins driving, o·r do you know¥
A. I don't know.
Q. 23. Do you know why Lib Mullins looked ba.ckY
A. Jerry threw his hand up to Jerrell. I reckon Lib must
have thought .Terry was flagging him when he threw up his
ha.nd to Jerrell.
Q. 24. Is that when he looked back1
A. Yes.
Q. 25. 'Vhen he looked back is that the time l1is car went
to the left of the center line Y
A. Yes, sir.
Q. 26. That is the time that Jerrell Clifton's car and his
car' collided¥
A. Yes, sir.
Q. 27. 'Vha.t happened after thatt
·.
A. Lib went on down six hundred feet before he stopped
and t.hen he backed up and put his car over next to the ditch
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P en·y Davis.
like he knocked hin1 over, and Jerrell was on over the bank.
Q. 28. Did Lib l[ullins assist in getting Jerrell Clifton
out?
2nd Tr.
A. No, sir.
page ·49 ~
Q. 29. ' '7hat did he do?
A. He stayed up in t11e road.
Q. 30. \Vha t did you do'
A. I went down to try to l1elp get them out.
Q. 31. Did Jerrell Clifton's car collide with anything over
thebankf
A. Nothing only that tree is all.
Q. 32. He hit a tree 1
A. Yes.
Q. 33. \Vhere w·as the tree with referenc.e to the road?
.l\. Sir?
Q. 34. 'Vhere was the tree with reference to the road 1 How
fur over t.he bank was it?
A. Seventy son1e feet-about seventy some feet.
Q. 35. Seventy son1e feet. That is the distance Jerrell Clifton's car traveled f·ronl the road to "rl1ere it hit tile tree?
A. Yes.
Q. 36. Do ~rou know how far down the bank the tree was
from the road 1
A. No, sir.
Q. 37. 'Vas it all the way down the bank?
A. No, =sir.
Q. 38. 'Vas it n10re tluu1 half way dow·n the bank?
A. It. was not hardly half way.
Q. 39. Less than half ':ray'?
A. Yes, sir.
Q. 40. Do you know how steep that. bank was!
2nd T1·.
A. It w·as pretty steep. It w·as not too steep.
pnge 50 ~
Q. 41. Can ~ron give some idea, with your arm,
how steep it was?
A. It was .iust about like that.
Q. 42. And the tree was sitting approxin1ately half way
down the bankf
A. Yes. just about.
Q. 4:-t You say you ·assisted in l1elping get ,Jerrell Clifton anrl ~Tinnnv Davis out f
A. Yes. sir.'
Q. 44.
ere they tl1c only two occupants of tl1e car?
)l. 1res. sir.
·
0. 4!1. Dirl Yon sn1C'1l anY nlco1wlir. ordet· of anv kind"'
A. No, sir. ·
·
·

''r
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Pe'r'ry Dav·is.
Q. 46. "\Vere you close enough to them if there had been
·Some you could have Sinelled it 1
A. Yes, sir.
CR-OSS EXA.l\IINATION.

By ~fr. Carl C. Gillespie:
Q. 1. Yon .say you were standing- three hundred feet from
'\vhere the accident started f
A. Yes, sir.
Q. 2. In other words, you were three hundred feet up tow·ard or in the direction of Richlands from where J en·ell Clifton started around Lib ~Iullins' car?
A. I was up there a little piece above them, approximately
ahout-ahoutQ. 3. About three hundred feet.
2nd Tr.
A. Yes.
page 51 ~
Q. 4. Now, Lib 1\Iullins' ~ar was the first cnr
coming down the road 1
A .. Yes, sir.
Q. 5. P-assing down the road at a. fairly slow rate of speed f
A. Yes, sir.
Q. 6. And traveling on his right hand side of the road,?
A. Yes, until J errell-nntil he looked back over his
shoulder.
Q. 7. ,Jerry Davis, your brother, and l{enneth \Vade were
standing there about the curve in the road!
A. Yes.
Q. 8. There is an old mail box there about the curve. Say
this is in the direction of Richlands ·and this is in the direction of Grundv.
A. I can't go by that. I go by what I seen.
By lVIr. Street: Objection to the introduction of that.
By Mr. Gillespie: I an1 drawing a sketch. If I ant wrong
he can sav so.
By tl!e ·court: Let the witness answer.

A. I can't go by that. I can go by what I seen. That is all
1 can do.
Q. 9. Does the road curve to your left before you hit that
straight stretch?
A. Just a. little bit.
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Perry Davis.
Q. 10. And where were you standing with reference to that curve~
r A. A little bit from it.
Q. 11. To"rard Grundy or toward Richlands?
A. Toward Richlands.
Q. 12. You were about in the curve, then Y
A. No, sir, we was not. I an1 not going by that. I go by
what I seen.
2nd Tr.
page 52

By J.\IIr. Street:
by the. diag-ram.

Objection. Tlw witness says he can't tell

By The Court: Let the witness answer the question. If
he can't tell about it he can say so.

Q. 13. That is a curve to the left, and these cars coming
from the direction of Richlands going toward Grundy, they
had a curve to the left 'l
A. Yes.
Q. 14. Then, you say there is a straig·ht stretch f
A. The-re is a straig·ht stretch.
Q. 15. You three boys were standing right there together?
A. Yes, sir.
Q. 16. And that was on the side of the curve toward Richlands that you 'vere standing?
A. It was closer to Richlands than it was to ~undy, I
guess.
Q. 17. 'Vas there a straight stretch on East of the curve,
or toward R.icl1lands?
A. A little bit of straight stretch.
Q. 18. vVere you standing on that little straight stretch T
A. No, we W·as not. vVe was standing belo'v
2nd Tr. there.
page 53 ~ Q. 19. The road goes down toward Grundy?
A. Yes, sir.
Q. 20. And this Clifton car didn't start to pass the 1\fullins
ear until it got out of the curve f
A. There 'vas no curve there to start to pass him,-:;-he had
a clear way out.
Q. 21. That is what I say,-after it got out of the curve
ancl on the straight stretch is when he started to pass?
A. Started to go around.
Q. 22. And that happened about three hundred feet down
the road fron1 where you boys were standing, that is right f
A. It didn't happen ~xactly three hundred feet.
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Perry Davis.
Q.
road
A.
Q.

23. You estimate about three hundred feet down the
is w·hen the accident first started heppeningf
Yes.
24. That is right?
A. I guess.
Q. 25. You stated so on direct examination, didn't you¥
A. Yes, sir.
Q. 26. And that is right. Now, the ~Iullins car was in
front of the Clifton car when the accident started, was it not!
A. Yes, sir.
Q. 27. Did you ·he-ar any horn blow?
A. I don't remember whether I heard a. horn blow or not.
Q. 28. Yon are the san1e Perry Davis that testified before,
are you not?
...~. Yes, sir.
Q. 29. You stated then that if the horn ble'v you
2nd Tr.
page 54 ~ didn't ·remen1ber it?
A. I don't remetnber. If there was a. horn blown
there I was not paying no attenti<>n.
Q. 30. You have no reeollection of hearing a. horn blow?
A. If the horn blew I didu 't pay any attenti<>n.
Q. 31. If this accident oceurred three hundred feet down
the road front where you were standing, and the ~f ullins car
was in front, just explain to this Jury how your br-other, Jerry
Davis, waving had anything to do with this accident, or how
~Ir. Lib l\Iullins could have possibly seen hin1 when he was
three hundred feet down the roa<1?
A. Jerry was on the side of the road, and Lib went down
and Jerrell was behind him, :and Jerry was standing so many
feet. higher, and Jerry thre'v up his hand and Lib looked
back.
Q. 32. Yon say Lib ~Iullins looked back and tl1a.t caused
him to cut two feet over the white line?
A. Yes, sir.
Q. 33. That was thretl hundred feet down the roa.d. Don't
yon know tl1at Lib ~fullins could not have seen hhn!
A. He n1ust have. He lool{ed back over his shoulder. I saw
hin1.
Q. 34. Looked back over his sl1oul<ler?
By 1\fr. Street: We object to his arguing 'vitll the witness-with the questions-in the 1nanner in whiel1 be is doing it.
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Perry DO!Vis.
]3y .The

·
2nd Tr.
page 55

~

Court: The witness is on cross examination. Go
ahead.
By M.r. Carl C. Gillespie: This witness a.pparently, through his attitude ·or for some other
reason, makes no attempt to use that sketch.

A. That is a crooked road. That road don't go like that
road there. You ought to draw something like it. .

By The Court: Let the witness dra'v the situation there.

Q. 35. Suppose you help us, and see if you can draw it
any. better.
A. I c.a.n 't dra"r it.
Q. 36. What?
A. 1 can't dra:w it.
Q. 37. 'Vell, it is a fact tha.t the road also curves to the
right when you go down below the curve?
A. Yes, the road goes ·around down there at tha.t other
curve?
Q. 38. Above where the accident occurred it curves to the
left?
A. Just a little bit.
Q. 39. '\Vhich side of the road were you standing on Y
A. On the right hand side as you go up.
Q. 40. On the right hand side as you go up?
A. Yes, sir.
Q. 41. Tha.t would be on the left hand side as you go do'\\rn?
A. Yes, sir.
Q. It would be on the inside of the curve?
A. It was pretty close to where that curve starts.
.
Q. 43. That would be on the inside, rather than
2nd Tr. the outside of the curve?
pag-e 56 ~ A. I don't know about that.
Q. 44. Do you know· the difference between the
inside and the outside of a curve?
.L'i.. ·Yes, sir.
Q. 45. "\Vould you he on tl1e inside or outside of tha.t curve?
A. I don't know.
Q. 46. 'Vould you mind to explain why you don't know?
A. I don't remen1ber how they curve, no more than I kno1v
thev are, crooked a little bit.
Q. 47. You are sure that you we·re on the right 11and side
of the road going up?
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Pe·rry Davis.
A. I was on the right. hand side.
Q. 48. All three of you were on the same side?
A. Yes, sir.
Q. 49. Standing there together?
A. Yes, sir.
Q. 50. And if this accident didn't start until this car that
Jerrell Clifton was in started a.round the Mullins car approxinlately three hundred feet down the road from where you
\Vere standing, it could not have possibly be.en caused by your
brother, Jerry, waving· and attracting his attention when he
was down that far 1
A. I just know that Lib looked back.
The plaintiff, by .('Ounsel, objected, 'vhich objection the
Court. overruled.

Q. 51. Now, is it not a fact than when this Clifton ear
started around the ~Iullins car it would have to
2nd Tr. pull out, about like that, at an angle to g·et around
page 57 ~ and would be between you yo~t· and the ~Iullins
car and you could not possibly see what the driver
'vas doing~
A. It was not between 1ne and the l\Iullins car-l was standing-! would say that ~Iullins went two feet then on the other
side.
Q. 52. You tell the ,Jury that the Clifton car neve1· did pass
between where you were standing and the Mullins car?
A. The Clifton car was a little bit below us.
Q. 53. Did you see the left hand tail light that was knocked
out of the l\Iullins car?
A. No, sir. There was not any light knocked out of the
1\fullins C·ar.
·
Q. 54. Did you see the red glass OI' plastie t11ere in the road?
A. There wa.s no red glass there.
Q. 55. There was no red glass there?
A. No, ·sir.
Q. 56. There was no red glass there in the 'Vest. bound
traffic lane?
A. No, sir.
Q. 57. Did you stay fhere until the State Trooper got
there?
A. Yes, sir.
Q. 58. You state there was no glass there?
A. I didn't notice none.
Q. 59. Now, about how fast was this Clifton eaT going?
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Perry Davis.
A. \Vhen he done what Y
Q. 60. \Vhen he ·started around t
r A. I don't know.
Q. 61. And how fast did he go before he left
the 'highway1
A. I don't know.
Q. 62. Going pretty f·ast, was he not t
A. I don't know.
Q. 63. Why don't you know f
A. I don't know. I don't know how fast they was going.
I was not in them.
Q. 64. Did you hear the n1otor roar Y
A. No, sir.
Q. 65. You didn't hear it go in passing gear?
A. No, I didn't hear it go in passing gear.
Q. 66. Did you see it sail through the air until it hit the
treeT
A. I didn't notice. I seen it go over the bank.
Q. 67. You say that road is straight?
A. The road is, the bank ain't. The bank goes over the
hill.
Q. 68. The road ·was straight. You say yon were standing
there on the left hand side of the road as you go down 1
A. Yes, sir.
Q. 69. You were over on the shoulder'
A. 'Ye was standing on the side of the road.
Q. 70. 'Vhat was to keep you fron1 seeing that car after
it left the South edge of the road Y
A. ICeep n1e from seeing it f
Q. 71. The Clifton car?
A. I seen the Clifton car. I seen hhn g·o around
2nd Tr. him.
page 59.~ Q. 72. vY1as there anything to obstruc.t your
view and keep you fron1 seeing it after it left the
highway?
A. No, sir.
Q. 73 ... Now, you say that you saw them strike?
A. Saw what?
Q. 74. ·You saw these cars collide?
A. I seen them hit each other.
Q. 75. Yon seen them· hit each other?
A. Yes, sir.
Q. 76. You tell the .Jury that you turned your attention to
~orne thing else and didn'tA. I didn't tell them I turned my attention.

2nd Tr.
page 58
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Q. 77. Yet, you didn't see that car when it left the highway and sailed through the air until it hit the tree Y
A. I seen it when it left the bank, there is bushes there it
\vent in. I might have seen the top going over the bank. I
didn't see it when it landed.
Q. 78. They are bushes not over two or three feet high, a
little underbrush there?
A. Where.
Q. 79. There on the South side of the road?
A. There mig·ht be a. little bit of brush.
Q. 80. No trees or nothing to obstruct your view?
A. I don't know whether there is -any trees or not. There
is brush.
Q. 81. You live rig·ht there in that same conununity?
A. Yes, sir, I live right below there. I never noticed. if
there is trees there. I kno"T there is bushes.
Q. 82. Busl1es and trees. And the first tree you
2nd Tr.
page 60 ~ come to, when you got to them, is the poplar tree
that the car hit 1
A. It is bushes.
Q. 83. That b·ee was bent over and the top broken out?
A. Yes. sir.
Q. 84. Wha.t size poplar tree was that?
A. I don't know. It was a pretty big one.
Q. 85. A pretty big one?
A. It was not too big.
Q. 85. You say you ran down to the car after that car went
over the side of the road?
A. Yes, sir, I went down and helped get them out.
Q. 86. And was Jimmy Davis taken out first?
A. Yes, sir.
Q. 87. Took him to the hospital T
A. I didn't take him to the hospital. I helped get him out.
Q. 88. Was he taken to the hospital first?
A. Yes, he was taken to the hospital before Jerrell was.
Q. 89. Did any body else come down there?
A. There was some more c.ome later on after they seen
w·hat happened.
Q. 90. Was Jerrell still lying out on the car cushion?
A. Yes.
Q. 91. Any body holding his headY
A. They was holding his legs.
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Perry Davis.
2nd Tr.

page 61 ~

Q. 92. Any body holding his head?
A. Yes.
Q. 92. "\Vho?
A. I don't know. There was people holding him

nil over.
Q. 93. You were not holding his head?

A. No, sir. I was standing b~· the side of him.
Q. 94. There was some man, you didn't know, holding· his
head¥
A. Yes, sir.
Q. 95. And after Jinuny Davis was taken to the hospital,
you then got son1e tnore help, carried hin1 up the bank and
took him to the hosiptal?
A. Yes.
Q. 96. You didn't help carry hin1 up there?
A. No, there was a wl1ole bunch of n1en there.
Q. 97. Some n1en carried him up?
A. They called an an1bulance and the ambulance didn't get
there and they jun1ped in a.nd taken him in the station wagon.
Q. 98. Do you know whose station wagon it 'vas?
A. No, sir, I don't.
Q. 99. Did a man get in the station wagon with Jerrell
Clifton!
A. His daddv did. Y e.s.
Q. 100. ~Tho·?
A. His daddv.
Q. 101. Jerrell Clifton's daddy?
A. Yes, sir.
Q. 102. Any body else?
2nd Tr.
A. I didn't notice.
page 62 ~ Q. 103. And they started toward Richlands
him?
A. Yes.
Q. 104. 'Vere you still there when the State Trooper got
there?
A. Yes, sir.
Q. 105. Did you rn.al\:e any statement to the State Trooper?
A. I told him my name and where· I lived at and all that.
Q. 106. Did you tell him that l\Ir. 1\Iullins pulled two feet
to the left of the center line?
A. No, sir, I didn't.
Q. 107. Well, you had seen the accident. and he was up
there to get the information.

144

Supreme Court of Appeals of. Virginia

Perry Davis .

. A.. He .didn't ask me nothing like that and I didn't tell
hhn.

Q. 108. He asked what you knew?
. A.• lie asked me what n1y name was and all that. He didn't
ask nothing else.
Q. 109. Did you tell hhn you had seen the accident?
A. Yes.
Q. 110. You didn't tell hin1 anything· about what caused it 1
A. No, sir.

REDIRECT EXA1IINATION.
Bv Mr. Street:
·Q. 1. You say you helped to get .Jerrell Clifton nnd .Thntny Davis out of the car~
A. Yes, sir.
2nd Tr.
Q. 2. Did yon take a hold of J en·ell Clifton?
page 63 ~
A. Yes, I helped hold his hand until he got out
from under the dash hoard and laying upon that
seat, and took a handkerchief and tied his legs.
Q. 3. 'Vhere did you take a hold of hin1!
A. On his arm.
Q. 4. 'Vas your head close to his head?
A. It was pretty close.
Q. 5. Did you lean down over hin1 to get him out¥
A. Yes, sir.
Q. 6. Up there on tl1e side of the road where yon were ~tand
ing, you stated that the ears went down and you ~nw .JerrC'll
Clifton as he went over the bank¥
A. Yes, sir.
Q. 7. Vlhen it went over tl1e hnnk, could ~ron seP over the
hank?
A. I can see part of it, I could sec the top or: the car. You
could not see the whole car.
Q. 8. When it went over the bank did it fly or go on clown!
A. He left there and hit the tree.
Q. 9. Where did it hit the tree?
A. Rig·ht next to the bottom.

RE-CROSS EXA1viiNATION.
By ].{r. Carl C. Gillespie:
.
Q. 1. You must have seen the car when it left the hi.ghwa~.. ?
A. No. I went and seen the tree after the ca:r hit it. It
hit it right near tl1e bottom.
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Jerry Da.vis.
Q. 2. That tree was turned up¥
A. The top was all out, torn out and the bark
2nd Tr. torn off.
page 64 ~
Q. 3. The bark was torn off where the car hit it
from seven to nine feet above the base of it Y
A. I didn't know-I noticed the bark was torn off pretty
close to the bottom. I didn't measure it.
Q. 4. Could you see any tracks?
A. No, sir.
Q. 5. On the ground where the ear left the highway until
it hit the tree ?
A. I didn't notice whether there was any tracks there.
Q. 6. You could not see theJn, could you?
A. No, sir.

REDIRECT

EXA~IINATION.

Bv ~I r. Street:
·Q. 1. The hark "~as torn off at the bottom? The bark
started at the botton1 and went. on up the tree, is that right 7
A. Yes, sir.

2nd Tr.
page 65

•

•

•

•

•

•

•

~

•

•

.TERRY DAVIS.
a witness sun1moned on behalf of the plaintiff, called as a
witnesR on behalf of the defendant, being first rlnly sworn,
fe~tified as follows:

DIR.ECT

EXA~IINATION.

By 1\fr. Carl C. Gillespie:
Q. 1. Is your na1ne tT erry Davis!

A. Yes, sir.
Q. 2. 'Vlwre do you live?
A. I live at Shortt's Gap.
Bv the Court: All of us have to hear you.
louder.
·

Talk a little
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Je1·ry Da·vis.
Q.
A.
Q.
A.

3. How old are you?
I an1 eighteen.
4. Are you a twin brother of Perry Davis T
Yes, I a1n.
Q. 5. 'V ere you standing on the left hand side
2nd Tr. of the highway ·as you go toward Grundy on the
page 66 ~ day an accident, automobile accident took place in
which Jerrell Clifton and Jinuny Davis were injured f
A. Yes, sir.
Q. 6. Did you see these auto1nobiles there hninediately before and at the time of that ·accident Y
A. Yes, sir.
Q. 7. 'Vhich ca.r passed where you were standing first?
A. The ~{ullins car.
Q. 8. And how far be.hind the niullins car was tbe Clifton car?
A. It was twenty-five or thirty feet.
Q. 9. Now, Jerry, did you observe the Clifton ear as it
started to go around and pass the ~Iullins car?
A. Sir?
Q. 10. Did you see the Clifton car as it started to go
around and pass the }fullins car?
A. Yes.
Q. 11. At the tin1e of, or immediately a.ft.er it pulled to
its left in order to pass the ~Iullins car, 'vl1at would you estinulte the speed of the Clifton car!
The plaintiff, by counsel, objected to the foregoing- question.
By The Court:

If he can estimate it.

A. I would not know how to estin1ate it.
Q. 12. Yon were snn1moned here by Jerrell Clifton, were
you notf
A. Yes, sir.
Q. 13. And you were sum.n1oned here and testi2nd Tr.
pa.ge 67 ~ fled as a witness in DecemlJer when this case was
tried before?
A. (The witness did not answer.)
By Mr. John vV. Gillespie: Objection. I can't see any
materialitv to it. He is his witness and he has hhn on the
witness stand.
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Jerry Davis.
By The Court: Let's see what you have to say.
By Mr. Carl C. Gillespie: If Your Honor, please, we think
this witness has already demonstratedBy Mr. John \V. Gillespie : Objection. This should be outside the bearing of the jury.
By The Court: Suppose you jurors stand ·aside in your
room just a minute.
Outside the bearing of tl1e jury.
By Mr. Carl C. Gillespie : If Your Honor please, we think
the witness l1as already demonstrated his hostility to the defendant in the answers given, which is directly in conflict to
what he gave to this question on the previous trial.
By The Court: The answer he gave when he said he
could not estimate the speed. Is that \vha.t you have referenee toT
By ~Ir. Carl C. Gillespie: Yes, sir.
By The Court : Did he testify to that at the last trial?
By ~Ir. Carl C. Gillespie: On page 64, Q. 110. ''·Can you
give us an estimate of the speed?" Answer: ''About
seventy-five or eighty."
2nd Tr.
We think we have the right to cross examine.
page 68 ~ By Mr. J·ohn W. Gillespie: Just before that he
asked hhn-Question 109-he· has this witness on
cross examination-and he says this : Question 106: ''Even
after it got a·round the car did you hear it go into passing
gear?" Answer: "I didn't pay no attention. It could or
could not. I didn't pay a.ny atten t.ion. '' Question 107 : ''Did
it slow do'vn anyf'' Answer: "He tried to get back on his
side, and he hit the dirt and started sliding." Question 108:
''He had his right wheels on the hard surfacet" Answer:
"He bad tlie right wheels on the road." Question 109: ''That
is the hard top, and you say he was going about how fast?"
Answer: "I don't know; I could not say." Question 110:
''Can you give us an estimate of the speed f '' Answer:
''About seventy-five or eighty.''
We can't see any hostility in this ·witness.
By The Court: Counsel made an objection which evidently indicated to this witness the answers he gave at tha.t trial.
By Mr. ,JoJ1n W. Gillespie: He has this man on the witess stand as his witness. Simply because the plaintiff summoned him it does not give the right to put him in a different category.
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Jerry Davis.
By Mr. Carl C. Gillespie: If I understood the
2nd Tr. Court's ruling, we ·asked to call this witness as
page 69 ~ a Court witness, because the evidence showed he
was present, an eye witness. He was summoned in
behalf of the plaintiff and once testified in behalf of the
plaintiff. When he gives a different answer, unde-r oath, than
what he gave a.t the former trial, we think that is a demonstration of his hostility.
By Mr. John
Gillespie: I can't see where there· is any
hostility.
By The Court: As the record shows he did give that
answer.
By. ~:fr. Carl C. Gillespie: This witness now makes that
statement which is in direct conflict to that he made, under
oath, before.
By The Court: 'Vith all due regard to what he s·aid, the
transcript of the record shows that you asked him-First,
he said he could not tell what speed he was going, a.nd then
you asked him for an estimate, and very readily he s·aid
seventy-five or eighty miles an hour. ~:fa.ybe you didn't
go far enough this time. Go ahead and que.stion him, and we
'vill see whether I will give you the right to cross examine
him.·
Bring the jury back.

"r.

Inside the hearing of the jury.
EXA1\1INATION
2nd Tr.
.page 70

~

RIDSU~iED.

By 1\:fr. Garl C. Gillespie:
.Q. 14. Y-ou were summoned here as a witness
for the· plaintiff in this case 1
A. I ·was summo_ned.
· Q. 15. You got a copy of the summons, didn't you T
A. Yes.
Q. 16. And that summons said to testify in behalf of the
plaintiff, didn't it 7
A. I don't know.
Q~ 17. I hand you a Court summons in this case and ·ask
you if tha.t is the summons that you received and was served
on you by the Sheriff of .Buchanan County, and bas your
name· on it~ ·
A.· One Just like it. I didn't read it.
Q. 18. Did you get a copy of that summons. Can you read f
A. Yes.
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Jerry Davis.
Q. 19. How far did you go in school T
A. I went to the tenth grade.
Q. 20. To the tenth grade. Now, does this summons read:
To the Sheriff of the Colmty of Buchanan, Greeting: "\Ve
commond you summon Jerrell Clifton John Clifton, Jerry
Davis, Perry Davis and Jiimuy Davis to appear before the
Circuit Court of the county of T-azewell a.t the Court house
thereof, on the 22nd day of April, 1962 at 9 :30 a. m., to testify
and the truth to say in behalf of the plaintiff in a certain matter of controversy in our said Court before the said Judge, depending and undetermined between ,Jerrell ·Clifton, Plaintiff
and Lib l\iullins, Defendant. Did I read that correctly?
A. You read what 'vas on there.
Q. 21. I read 'vhat was on there?
2nd Tr.
page 71 ~ A. Yes, sir.
Q. 22. And you were also summoned as a witness in behalf of Jerrell Clifton ·when this case was tried
in this C·ourt in Decen1ber, last year?
A. Yes, sir.
Q. 23. And you were called to the witness stand by the
plaintiff in that trial, were you not~
A. I 'vas on the witness stand once.
Q. 24. Now, after ,Jerrell Clifton started around the ~{ul
lins car to pass, what is your estimate of the speed at whic.h
the Clifton car was traveling?

The plaintiff, by counsel, objected, which objection the
Court overruled, to which ruling the plaintiff, by counsel,
at the time excepted.
A. I don't kno\v how fa.st he was going.
Q. 25. Can you give us an estimate?
A. I would say about thirty-five. That would be a guess.
Q. When he started and after he started around?
A. That is when he started around him.
Q. 27. And after he started around, what was the speed!
A. I·don't know.
Q. 28. Can you give an estimate?
A. No.
Q. 29. You did give an estimate? You did give an estimate
at the other trial, didn't you?
Counsel for the plaintiff, objected, which objection the
Court overruled, to which ruling of the Court the plaintiff,
by counsel, at the time excepted.
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Jerry Davis.
2nd Tr.
page 72

~

A. I believe I did. I ain't for sure.
Q. 30. I say you estimated the speed of that Clifton ear when it started around the ~1ullins car, or after it
sta.rted around the ~£ullins car when you were testifying
in December, didn't you Y
A. I don't remember.
Q. I will ask you if you recall the question being asked
you at that trial and your making the following answer:
Question: Can you give us an estimate of the speed?
By Mr. John W. Gillespie: Objection.
He is impeaching his own witness.
By The Court : Overruled.
To which ruling of the Court the plaintiff, by counsel, at the
time excepted.

Q. 31. I will ask you if rou recall this question being asked
vou were on this witness stand in December?
~ A. I don't remember whether von asked n1e or not.
Q. 33. Do you recall answe-ring about seventy-five or
eighty?

The plaintiff, by counsel, objected for the satne reason,
which objection the Court overruled, to which ruling of the
Court the plaintiff at the tin1e excepted.

Q. 34. Do you rec.all 1
A. I n1ight have said it. I can't be sure whether I s·aid it
or not.
Q. 35. And then do you recall being· asked the question,
"That is the. car ,Jerrell Clifton was driving!'' And you
answered : ''Yes.''
2nd Tr.
page 73

~

The plaintiff, by counsel, objected for the sa.n1e
·reason, which objection the Court overruled, to
which ruling of the Court the plaintiff, by counsel,
at the time excepted.

Q. 36. Do you recall this question being asked you, Question: ''He was going about seventy-five or eighty miles an
hour 1" And you answered : "Yes"

Lib

~Iullins

v. Jerrell Clifton

151

Jerry Davis.

The plaintiff, by counsel objected to all these questions,
whieh questions, the Court overruled, to which ruling of the
Court the plaintiff, by counsel, at the time excepted.
Q. 37. Do you recall that 7
A. I don't know.
Q. 38. Do you have any recollection whatsoever, 'vhen you
were testifying, under oath, in this case in December of
1961.
By ~Ir. John W. Gillespie: He is not reading the same
questions. I take it the objection will be to all this line of
questions, and the Court overrules and exception.
Q. 39. Do you have any recollection whatsoever 7
A. Of what?
Q. 40. Of testifying when you were on this 'vitncss stand
in the trial of this case in Decen1ber, 1961 and testifying
that J en·ell Clifton was driving at seventy-five or eighty
n1iles an hour 1
Q. 'Vhen he hit the tree 1
Q. 41. '¥hat f
4~. \Vl1en be hit the tree he was probably doing that.
Q. 42. '~Then he hit the tree?
A. Yes. 'Vent over the hill.
Q. 43. Did you see hin1 hit the tree 7
2nd Tr.
page 74 ~ A. No, I didn't.
Q. 44. Did you ever hear the horn blow before
he started -around lVIr. ~fullins' car¥
A. No. Fie might have blown, I can't re.call hearing it.
Q. 45. Did you ever hear the horn blow?
A. As he went up he ble"\\r.
Q. 46. I will ask you if yon ev-er heard that horn blow on
the Clifton car before he started to over take and pass the
11 ullins car?
A. I can't. remember if he did.
Q. 47. You can't remember?
A. (The witness did not answer)
CROSS EXA1tiiN.A.TION.
By ~{r. John W. Gillespie:
Q. 1. ~fr. Gillespie, on cross examination he'retofore asked

you this question : ''From the tin1e he started to pull around
it picked up tha.t much speed f" Answer "Yes.'' Question
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J e1·ry Davis.
'' vVhen he started around he never ble.w the horn~?'' Your
answer: "I don't know whether he did or not." Ifis Question: "You never heard any horn blow?" And you said:
''I can't ren1ember whether he blew the horn or not.'' Then
his question : ''If tha.t horn blew· you have no recollection
of itf'' And your answer: "I can't remember whether he
did or not. He usually blows when he passes.''
A. That is right.
Q. 2. Those are questions 117 throug·h 120 on Cross Exanlination of Jerry Davis on page 65. Now, when
2nd Tr. Lib 1\tiullins ca1ne down and passed the place where
page 75 ~ you young 1nen were standing and J en·ell Clifton
pulled out to the left, as you testified, to cross
over and go around the ~Iullins car, did you see Lib l\Iullins
look backf
A. Yes, sir.
Q. 3. 'Vhich way?
A. He looked over his left shoulder.
Q. 4. l-Ie looked over his left shoulder. Now, wh<?n he
looked over l1is left shoulder where did his car go to~
A. It went on a.c.ross the white line.
Q. 5. In whose lane of traffic~
A. How?
Q. 6. On whose side of the road did it go over to!
A. On Clifton's side.
Q. 7. On Clifton's side. How far did it go over on
Clifton's side?
A. I say two feet.
Q. 8. Two feet. Was it two feet over the line when the
cars came together?
A. Yes, sir.
Q. 9. And is that when Clifton veered off to the left and
'\rent over the bank?
A. Just. before.
Q. 10. Just before he went over the bank they hit?
A. Yes.
Q. 11. And then he veered off to the left and 'vent oYer
the bank?
A. Yes, .sir.
2nd Tr.
Q. 12. Are you related to Jerrell Clifton f
page 76 ~ A. No, sir.
Q. 13. Are you any kin to Jimmy Davis?
A: We mig·ht be some kin.
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Jerry Davis.

Q. 14. You 1uig-ht be son1e kin?
A. Yes.
Q. 15. Do you know how ntucb kin you are to him¥
A. No, sir.
RE-DIR.ECT

EXA~IIN ATION.

By Mr. Carl C. Gillespie:
Q. 1. Jerry, who was with you when this accident occurred?
A. My brother and l{enneth '\Vade.
Q. 2. What side of the road ·were you standing on?
A. On the, rig-ht side co1uing to,vard Richlands.
Q. 3. That would be on the left going toward Grundy?
A. Yes, sir.
Q. 4. And these two auton1obiles were heading toward
Grundy?
A. Yes, sir.
Q. 5. And it w-as on that smne left side you were standing
on that the Clifton car left the highway and landed into a
tree?
A. Yes, sir.
Q. 6. Now, how far down the road from where you boys
were standing was it that Jerrell started around the Mullins
car?
A. About one hundred feet I estimate.
Q. 7. About one hundred feet?
A. From where they hit to where we was standing to
where they hit.
RE-CROSS EXAj\fiNATION.
2nd Tr.
page 77

~

By ~Ir. John W. Gillespie:
Q. 1. Say that again.
A. One hundred feet.
Q. 2. From where you wereA. From where we were standing to where they hit.
RE-DIRECT

EXA~IINATION.

By M·r. Carl C. Gillespie:
Q. 1. Did you measure the distance?
A. Yes, sir.
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Jen·y Da·vis.
Q. 2. 'Vho was with you when you measured it 7
A. Oliver l{eene and John Clifton.
Q. 3. 'Vas Kenneth \Vade with you 1
A. Yes, I believe he was.
Q. 4. Did you measure the distance from where you were
standing to where the Clifton ca:r left the road 1
A. I believe we did.
Q. 5. That was a. little over four hundred feet, was it 7
A. No, it was three hundred feet.
Q. 6. From where you were standing to where the Clifton
ear left the road and went over the hill was about four hun~
dred twelve feet Y
The plaintiff, by counsel, objected to leading the witness.
By the Court: The witness answered three ln1ndred feet.

Q. 7. Did you say three hundred feet?
A. Yes, sir.
Q. 8. By actual tneasuretnent 1
2nd Tr.
A. That is right.
page 78 ~ Q. 9. Now, do you know how far the Clifton ca:r
traveled from the tin1e it came in contact with the
~Iullins car until it left the highway!
A. No, sir.
Q. 10. You didn't n1easure that!
A. I don't think we did.
Q. 11. V-lere you there when the Sta.te Trooper came 1
A. No, sir.
Q. 12. You were not there when Trooper Anderson got
there right after the accident?
A. I was there before be left. I was not. there when he
cmne.
Q. 13. Now, what part of these cars struck each other?
A. The right fender of the Clifton car hit the door of tl1e
)fullins car.
Q. 14. 'Vould you 1nind stepping up here. ''Till you show
the Jury with these two toy cars just how they came together!
Stand over here to the side so the jury can see and~ so tl1e
.Tudge can see us.
A. How?
Q. 15. Move these cars, or move the blue car and the red
car in the manner that those two vehciles moved at the time
of this accident and show how they came together.
A. I can't tell nothing about that.
~
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· Jerry Davis.
2nd Tr.
page 79

~

By the Court: Does the red car represent the
}.;Iullins ca.r?
By Mr. Gillespie: The red car represents the
~1 ullins car and the blue car represents the Clifton

car.

Q. 16. Can .you n1ove these cars and demonstrate to the
.Jury here what you saw-those cars dot
A. I can tell you.
By the Court : Let hhu stand over on the other side.

Q. 17. If you can tell about it, you can move those cars
and den1onstrate what you saw those cars do f
.A.. I can tell you how it happened, I can't show you how the
cars came together.
Q. 18. Why can't you?
A. I can't go by these.
Q. 19. '\That part of these two cars came in contact, did
you say?
A. The front fender hit the door of the ~:Iullins car.
Q. 20. You say the right front fender of the Clifton car
hit the door of the ~fullins car'
A. Yes, sir.
Q. 21. 'Vas the left rear fender or tail light of the l\Iullins
Nlr struck at ·all?
A. No, sir.
Q. 22. It was not struck at all. You can take your seat
now. What did you do immediately after the accident T
A. I went down the road to get some body to get an ambu.
lance.
Q. 23. "\"\There did you go?
.A.. I went out to Wade's groce·ry.
Q. 24. I believe that is on down the road toward
2nd Tr.
page 80 ~ Grundv from where this happened f
A. On down around the curve from where thh
happened.
Q. 25. Did you get to a. telephone there and send for an
nmbulance?
A. No, not at tl1at time.
Q. 26. Did you examine the road there to see if there were
nnv marks or debris or a,ny other physical objects which were
left there bv that aceident?
. A. No, sir.
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Q. 27. You didn't look~ Did you go down to where this
Clifton car was against the tree¥
A. Yes, sir, I did.
Q. 28. Did you see any tracks on the ground leading up
to the car?
A. Yes. From where he went over to the bank and where
he hit there was tracks on the ground.
Q. 29. Did they lead right up to the car?
A. What lead up to the car~
Q. 30. These tracks.
A. Yes, they did.
Q. 31. They were on the ground?
A. Yes, sir.
Q. 32. You say the car traveled over on the ground, over
the bank of the road there~
A. Sir.
Q. 33. You mean the car traveled on the g-round as it led
up to the tree f
2nd Tr.
A. Before it hit, not all the way. I could see
page 81 ~ where it hit the ground hvo or three places.
Q. 34. "\Vhere could you see it hit the ground?
A. Where he went ov-er the hill to the time he hit the
tree.
35. Did it hit the ground any place from the time it left the
road until it hit the tree¥
A. Yes, sir, it did.
Q. 36. And you could see the tracks there?
A. Yes, sir.
Q. 37. Was that before or after the officer got the·re?
A. That was after.
Q. 38. After the Trooper got there?
A. Yes.
Q. 39. You think you could see some tracks?
A. Yes, sir.
·
Q. 40. Did you see any tra.cks up on the highway?
A. I didn't pay no attention to whether it 'vas there or
not.
Q. 41. Did you see any tracks on the shoulder of the highway?
.l\.. Yes.
Q. 42. Where were they f
A. They were before he went over the hill.
Q. 43. What?
A. Where he left the highway, on the dirt, where· you could
see the tracks.
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Q. 44. On the shoulder of the road 1
A. Yes, sir.
~
Q. 45. Those tracks continued down over the
bank and into the tree, did they?
A. Yes, sir.
Q. 46. Wbere do you live with reference to where Jerrell
Clifton lives?
A. I live at Shortt's Gap aud he lives down at Buchanan.
Q. 47. How long have you known him?
A. Five or six years.
Q. 48. Have you been friendly with him during that tim.ef
A. Well, just known each other and been friends for a long
time.
Q. 49. Have you played ball together and gone to school
together?
A. Yes, sir, we have.
Q. 50. Have you ridden around with him in automobiles
since this tim.e ?
A. No, sir; no, sir.
Q. 51. Never ridden with him since this accident 7
A. I never have been with him.
Q. 52. You never have ridden with him?
A. No, sir.
· Q·. 53. Not .since the accident?
A. Not before or after either.
Q. 54. 'Vhen you testified before in this case didn't you
state, in answer to question 127 on page 66, ''You have ridden
with him sin~e then f '' And vou answered: ''Yes'' Y
2nd Tr.
A. I c.an 't sav that I have.
page 83 ~ Q. 55. Did you so state at that trial!
A. No, sir, I don't -reckon.

2nd Tr.
page 82

RE-CROSS

EXA~fiNATION.

By ~:fr. ,John ,V. Gillespie:
Q. 1. You can1e over here to the trial, you were in the
car with Jerrell, he was not driving,-that is what happened?
A. Yes, sir. I was doing tl1e driving.
Q. 2. You were doing the driving'
A. Yes.
Q. 3. That is one time you had eome in the same car, and
you came over together another time?
A. Yes, sir.
Q. 4. And he Was not driving but riding in the: car?
A. Yes.
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Q. 5. You meant, if I understood you correctly, you didn't
ride in the car when he was driving!
A. That is right.

•

•

•

•

•

l{ENNETH 'VADE,
another witness introduced on behalf of· the defendant, being
duly sworn, testified as follows:
DIRECT

EXA~IINATION.

By Mr. Carl.C. Gillespie, Jr.:
Q. 1. Is your nan1e Kenneth 'Vade Y
A. Yes, sir.
Q. 2. "\Vhere do you live?
A. Grimsleyville.
Q. 3. Is that in Buchanan County, Virginia Y
2nd Tr.
page 84 r A. -Yes, sir. ·
Q. 4. How far from Shortt's Gap do you live Y
A. About a mile and a half.
Q. 5. On which side?
A. The Grundy side.
Q. 6. Where do you live with reference to R-oute 460 going
from Richlands to Grundy on that road?
A. Yes, sir.
Q. 7. I believe your house is located right by the side of
R.oute 460?
A. Yes, sir.
Q. 8. How old are you Y
A. Nineteen.
Q. 9. Do you know J en·ell Clifton, the boy sitting right
o-ver there?
A. Yes, sir.
Q. 10. How long have you known him?
A. Twelve or thirteen yea.rs.
Q. 11. Twelve or fourteen years!
A. Yes.
Q. 12. "\\That. about the twins, Perry and ,Jerry Davis, do
you know those boys?
A. Yes, sir.
Q. 13. H-ow long have you known them Y
A. About the same length of time.
Q. 14. And Jimmy Davis, do you know him T
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A. Yes, sir.
Q. 15. Were you standing along the side of U.S.
r Highway 460 back on November 6, 1960 when Jerrell Clifton and Jinuuy Davis were involved in an
automobile accident f
·
A. Yes, sir.
Q. 16. 1Yho was with you?
A. Jerry and Perry Davis.
Q. 17. The twin brothers?
A. Yes, sir.
Q. 18. About what time of day was it when this ac.cident
occurred?
A. It was right around 9:30 in the nwrning I guess,-somewhere along there.
Q. 19. About 9 :30 in the morning?
A. Yes.
Q. 20. What day of the week was that?
A. Sunday.
Q. 21. Had you seen Jerrell Clifton earlier on that sa1ne
day¥
A. Yes, sir.
Q. 22. About what time had you seen him earlier?
A.. Just about. ten or fifteen minutes before that.
Q. 23. And where was he when you saw him that timeT
A. He went up the road in his car.
Q. 24. He passed you, going up the road in his c.ar?
A. Yes, sir.
Q. 25. Up the road toward Shortt's Gap and toward Richlands?
A. Yes, sir.
Q. 26. And the next time you saw hin1 he was
2nd Tr. coming in the opposite direction, coming back?
page 86 ~ A. Yes.
Q. 27. "\Vere you and the Davis twins in approxim-ately the same place?
A. Yes, sir.
Q. 28. What were you all doing there!
A. We was just talking.
·
Q·. 29. 'Vho was with, if any one, Jerrell Clifton?
A. ,Jimmy Davis.
Q. 30. 1Vould you describe to the Jury the situation, as
you saw it, just prior to and during the ha.ppening of this accident? Tell us how tha.t happened.
A. We was standing there, ~fr. lfullins ~an1e around the
2nd Tr.
page 85
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curve and then just behind him Jerrell ·Clifton had come
around.
Q. 31. Let me ask you. How far from that curve that they
came around were you boys standing f
A. From the curve?
Q. 32. Yes. Just give us an estimate. I know you don't
lo1o"r the exac.t distance in feet. Say ho'v far, if you know?
A. One hundred fifty feet, or n1a.ybe more.
Q. 33. One hundred fifty feet or n1a.ybe n1ore. Now, was
there anything along the road, at tha.t point where you were
standing, that you could indicate so as to pin-point the place
where you ·were standing'
A. No, I don't think so.
Q. 34. Is it true that there is a tnail box there!
The plaintiff, by counsel, objected to leading the witness.
By the Court : Don't lead the witness.

2nd Tr.
page 87

~

Q. 35. Yon don't know of anything that you
could indicate as being the place where you stood,
any building or any physical object~
A. There is a building across over there. I don't ren1ember
whether we was in front of it or where.
Q. 36. Go ahead with what you were telling the Jury 'vhat
you saw when they were coming· around the curve?
A. I sn.w them con1ing around the curve. As the }.fullins
ca:r went down by us one of the boys threw his hand up to
.T crrell Clifton, and Lib-he looked back, and some said he
thought he was flagging. The Davis boy thre"r up his hand
to J ert·ell Clifton and Jerrell Clifton started to pass him
and hit-some way hit. I don't. know how it was they hit.
Q. 37. Now, where w·as the !Iullins .ear as it passed you
with reference to the center of the road?
A. So far as I can tell you it was on his side.
0. 38. Can you give any estimate of about what the speed
of the 1\fullins car was f
A. About thirty-five or forty miles-around there.
Q. 39. How far behind him was ,Jerrell Clifton~
A. I don't know. About twenty-five feet or more I think.
Q. 40. Now, when Jerrell Clifton started to pass Lib }r{ullins' car, did you hear the horn·blow?
A. No, sir, not that I remember.
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Q. 41. .Did you hear anything or notice anything particular
at just tha.t time?
A. 'yell, he increased his speed as he started to
2nd Tr. pass bhn is the only thing I noticed.
Q. 42. I-I ow could you tell he increased his speed¥
page 88 ~
A. The n1otor w:as louder as he started to pass
hin1.
Q. 43. The n1otor roared 'vhen he started to pass him 1
..A.. Got louder as he started to pass hun.
Q. 44. Do you know what caused that n1otor to g·et louder 1
A. When you kick into passing· gear will cause it to get
louder for one thing.
Q. 45. And is that wha.t it sounded like to you?
A. Yes.
Q. 46. That he kicked the Pontiac into passing· gear¥
A. That is what it sounded like.
Q. 47. You say he did increase his speed?
A. Yes, sir.
Q. 48. 'Vere you looking at. the ears at this tin1e,-at the
thne that Jerrell Clifton started to pass 1
A. Yes, sir.
Q. 49. 'Yhere was tl1e 1Iullins car at that tin1e ¥
A. As far as I can tell vou it was on his side.
Q. 50. Did you, at any' tin1e, see the l\fullins car go into
the left lane or aeross the eenter line?
A. No, sir.
Q. 51. Yon say the Clifton car increased its speed. Could
~,.on make any esthnate as to how much increase or 'vhat speed
he was going in this passing t
A. No, I could not say.
Q. !'52. You could not give us any idea~
A. No, I was not paying that much attention. I
2nd Tr. heard it g-et louder. I could not. say ho'v fast.
page 89 ~
Q. 53. Did you keep looking at the cars during
the time the Clifton car was passing¥
A. No, sir, not all the time.
Q. 54. Did you see the cars come together and l1it?
A. I heard them hit and I turned around. As I turned
n round the Clifton ear was going over the hill and Mullinshe was going on dow·n the road.
Q. 55. Yon turned arotulcl as soon as you l1eard the cars
hit?
A. Yes, sir.
Q. 56. Now, about l1ow far were they from you at. that
thue?
0
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A. I can't say.
Q. 57. ·Can you give us any esthuate of the distance 1
A. I would say it was one hundred feet or more.
Q. 58. One hundred feet or n1ore?
A. Yes.
Q. 59. You were still there on the side of the road. All yon
had to do was shift vour eyes f You didn't have to do anYthing· other than tu1:n youi· eyes Y
w

The plaintiff, by eounsel, objected to leading the witn(lss.

Q. 60. 'Vhat do you tnean by turning· around?

'Yhat did

you have to do?

A. I had to turn n1v head around.
Q. 61. You did that as soon as you heard then1 hit, you
say?
The plaintiff, by counsel, objected.

Q. 62. "\Vhen you turned to look where was the ~Iullins car
at that time 1
·
A. As far as I can tell it was on his side of tlw
2nd Tr. road.
page 90 ~ Q. 63. 'Vhere was the Clifton car~
A. It had st·a.rted over the hill.
Q. 64. Did you .see the Clifton ·car leave the road 'f
A. No, sir, it was on the dirt when I turned around.
Q. 65. Did you keep watching it?
A. Yes, sir.
Q. 66. And what did it do?
A. It went over the hill and hit the tree.
Q. 67. 'Vhat kind of tree was it it bit 1
A. A poplar.
Q. 68. About bow big was the tree?
A. It must be about twelve-fifteen inches at the bottom.
Q. 69. Twelve to fifteen inches?
A. Yes, sir.
Q. 70. At the bottom?
A. Yes, sir.
Q. 71. Did it do anything to that tree?
A. It leaned it over.
Q. 72. It leaned that tree overT
A. Yes, sir.
Q. 73. Anything else?
A. The top was jerked out of it.
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Q. 74. Did you go down to the place where the Clifton car
was?
A. Yes, sir.
Q. 75. Did you look at the g-round between the place where
vou saw the ear leave the road and where the tree
2nd Tr. ,;~as'
page 91 ~ A. No, sir.
Q. 76. You did not look at the ground¥
A. No, sir.
Q. 77. What did you do when you went down there?
A. I helped to get one of the boys out; I helped get the
Davis boy out.
Q·. 78. You helped get Jimn1y Davis out?
A. Yes.
Q. 79. Did you help get Jerrell Clifton out?
A. No, sir.
Q. 80. vVhat did you do after you helped get. Davis out Y
A. Took hin1 on to the hospital.
Q. 81. You went with Jimmy Davis to the hospital?
A. Yes, sir.
Q. 82. And Jerrell Clifton was where when you left?
A. He was still in the car.
Q. 83. Still in the car 1
A. Yes, sir.
Q. 84. Did you come back to the scene?
A. Yes, sir.
Q'. 85. Ho,v long afterwards?
A. About forty-five minutes.
Q. 86. And where was Jerrell Clifton then?
A. They had already took him-started with him.
Q. 87. He had been taken from the scene Y
A. Yes.
Q. 88. Did you look at the tree that the Clifton car hit
when you \Yere down the·re helping to get Jimmy
2nd Tr. Davis out?
page 92 r A. I glanced at it is about all.
.
Q. 89. Did you notice a.nything·-any damage to
the side of the tree?
A. It just tore the bark off is about all I can tell you.
Q. 90. Where abouts on the tree was the bark torn off?
A. It was about four or five feet from the bottom, I don't
know exactly.
Q. 91. Have you ever been back there to measure, oT help
measure the distance from where you were standing with the
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other two boys to the place where the car left the road-the
Clifton car?
A. Yes, sir.
Q. 92. And do you remen1ber what that measurement was 7
A. It was ·a little over four hundred feet.
Q. 93. A little over four hundred feet?
A. Yes, sir.

CROSS EXAMINATION.
By Mr. Street:
Q·. 1. I believe you stated you were standing up there in
the road with the two Davis boys. 'Vhich side were you standing on?
A. The left side.
Q. 2. The left side heading toward Grundy, is that right?
A. Yes, sir.
Q. 3. "\Vas there a. curve there where you were standing?
A.. Yes, just above it.
Q. 4. I-I ow far could you see down the road, if you know?
A. VVe could see away to the other curve.
2nd Tr.
Q. 5. Plenty of room to pass down through
page 93 ~ there?
A. Yes, sir.
Q. 6. You stated you saw the Clifton car-niullins car
come around the curve. That would be to your right. Did
it con1e from up the road?
r\.. Yes, sir.
Q. 7. You saw the Clifton car come around behind it?
A. Yes.
Q. 8. The Clifton car followed tl1e ~£ullins car on down
to ·where you were standing?
A. Yes.
Q. 9. That was one hundred fifty feet or more from the
eurve. I believe you testified?
A. Yes, sir.
Q. 10. Then he made an effort to pass~
A. Yes, sir.
Q. 11. You stated, I believe, that you didn't re1nen1ber a
horn blowing, is that right~
A. No, sir, I don't remember a. horn blowing.
Q. 12. A horn could have blown?
A. Yes, sir, it could have.
Q. 13. You just don't know whether one blew or not?
A. No, sir.
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Q. 14. You just don't remember?
A. No, sir.
Q. 15. Tell the ·Court and Jury just what happened as the
cars passed by you. What did you see Y
2nd Tr.
A. The Clifton car-the Mulins .car was in front
page 94 ~ and the Clifton car come down and started to pass.
That is about the only thing I can say.
Q. 16. Did any body st.anding there with you ·make any
motion?
A. Yes. The Davis boy threw his hand up to Jerrell.
Q. 17. Did you see L!b__. Mullins do anythingY
A. I seen him look back.
Q. 18. Ho'v did he look back?
A. Over his left shoulder.
Q. 19. Over his left shoulder. Then you didn't watch him
any more. You looked around, talking to the Davis boys¥
A. Yes, .sir.
Q. 20. vV'hen you heard the impact you loolmd back at the
accident .and the Clifton car was going over the bank and
]\fullins 'vas g·oing on down the road f
A. Yes, .sir.
Q. 21. Do you know whether or not the Mullitns car ever
got ahead of the Clifton car?
A. If it did I never could tell it.
Q. 22. They went down the road side by side, one going
over the bank and one going on Y
A. Yes.
Q. 23. Ho,,~ far did ~Iullins go down before the car hit t.he
poplar tree?
A. I don't know exactly. The poplar treeQ. 24. It was some distance on down the road?
A. Yes, sir.
Q. 25. If they collided one hundred fifty feet
2nd Tr.
page 95 ~ above the poplar tree, he 'vent even on further
than the poplar tree ·before he stoped, is that
right?
A. No, sir.
Q. 26. You stated you watched the Clifton car disappear
over the hill?
A. Yes, .sir.
.
Q. 27. Tell the Jury what type of hill that is?
A. It. is a pretty steep hill.
Q. 28. Could you show them with your arm?
A. It is ahout like that.
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Q. 29. Where was the tree with reference to the hill, near
the cente·r, the top or bottom. of the hill?
A. It was nea.r the top of the hill.
Q. pO. The tree was somewhere near the top of the hill?
A. Yes, sir.
Q. 31. Rather than at the foot of the hilU
A. Yes, .sir.
Q. 32. When this car went over the bank did it proceed
straight on out and hit the tree, or did it disappear over the
bank?
A It kind of went at an ang·le over the bank.
Q. 33. Did it fly through the air, or sort of conform ·with
the bank and hit the tree7
A. I don't think it flew through the air.
Q. 34. It stayed with fhe bank?
A. Yes.
Q. 35. It was a very steep bank?
2nd Tr.
A. Yes.
page 96 ~ Q. 36. There was son1e talk about the bark on
the tree. You stated vou looked and the ba.rk was
knocked off the tree where the c-ar hit it, is that right 1
A. Yes, .sir.
Q. 37. I believe you stated the bark was knocked off up
on the tree four or five feet?
A. Yes.
Q. 38. How low on the tree was the bark knocked off 7
A. It would be knocked off pretty lo,v.
Q. 39. The bark was knocked off from six to twelve inches
up to five or six feet? Is that. right¥
A. Yes, sir, I guess so. It was knocked off a. right sma.rt.
Q. 40. Did you talk to Trooper Anderson there ·at the scene
any time tha.t day?
A. I gave them my name and where I lived.
Q. 41. Did he ask you for anything else 7
A. No, sir, not that I remember:
Q. 42. Were you there when he talked to Perry and Jerry
Davis?
·
A. Yes.
Q. 43. vVl1a t did he ask them?
A. Their names ·and where thev lived?
Q. 44. Did he ask them what happened at the a.e:cident?
A. Yes. One of then1 told him something about the speed.
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Q. 45. Troope~· Anderson was interested finding
out your natne and address more than anything
~ else, is that. right¥
A. I guess so.
Q. 46. You say you went down and helped get Jin1n1y Davis
out of the car¥
A. Yes, sir.
Q. 47. Did you see ,Jerrell Clifton .in it 1
. .~. Yes, sir.
Q. 48. Did you help earry Jin1my Davis out~
A. Yes, sir.
Q. 49. Were you inside the car?
A. Yes, sir.
Q. 50. Did you sntell any alcoholic beverage of any sort?
A. No, sir.

2nd Tr.
page 97

RE-DIR.EOT EXAliiNATION.
By l\Ir. Carl C. Gillespie, ,Jr.:
Q. 1. You say you saw Lib l\Iullins turn and look back 1
A. Yes, sir.

Q. 2. Looked over his left shoulder as you were looking at
hhn at. that thue 1
A. Yes.
Q. 3 .....L\.t that time, when he looked back, w·herc was his ca1:
with reference to tl1e center of the road f
A. So far as I c-an tell it was on his side.

RE-CROSS EXAl\fiNATION.
BY :\I r. Street:
·Q. 1.. You sny so far as you c-an tell. You are not testifying
he was on his side whc11 he looked back?
A. I could not sav for sure.
Q. 2. Yon didn't.
him after that.? You are
2nd Tr.
page 98 ~ not. even insinna:ting he 'vas on his side of the
road when the accident happened, are you?
A. No, sir.

see
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CARL CO~IPTON,
another witness introduced on behalf of the defendant, being
first duly sworn, testified as follows:
DIR.ECT

EXA~IINATION.

By Mr. Carl C. Gillespie, Jr.:
Q. 1. Yon are Carl Compton t
A. That is right.
Q. 2. "\Vhere do you live f
A. Pilgra1ns !(nob, Buchanan County.
Q. 3. 'Vhat is your occupation~
A. I mn janitor at 'Vhitewood school and school bus driver.
Q. 4. How long have you been employed in that jobf
A. I been janitor there four years.
Q. 5. Back in Noven1ber, 1960, specifically November 6,
1960, were you on R.oute 460, traveling that route, and did you
see the result of an automobile accident f
A. Yes, sir.
Q. 6. Do you know who the people involved in that accident
\vere?
A. Yes, sir.
Q. 7. 'VIto were they?
A. Lib i\iullins and Jerrell Clifton.
Q. 8. About what tin1e was it when you got
2nd Tr. there?
page 99 ~
A. 'V ell, I would say it was between 9 :00 anrl
10:00 o'clock. It was in that neighborhood.
Q. 9. In the m.orning or evening~?
A. In the 1norning.
Q. 10. "\Vhat was the situation that you found when you
got there?
A. 'Vhen we con1c around the curve in sigl1t of where the
ac~ident occurred-Q. 11. Who is "'ve "?
A. l\Iy brother, Elmer Compton. There was a bunch of
cars parked pretty near back to the curve. He was driving.
I said pull over, there must be a \vreck. He pullerl over and
we went up there, and there was the Clifton boy's car over
the hill and him down there. He was lying on top of the car
on the back of a seat.
Q. 12. Vlas there a boy-Jinuny Davis, was he down there?
A. You mean was the other bov in tlte wreck with him?
Q. 13. Yes.
·
A. No. They had gotten him out and he was gone.
Q. 14. N O\V, where did yon say Jerry -clifton was when
you got down there?
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A. They had the back seat of the car out, laying on top of
the wrecked car and him lying on it.
Q. 15. Did you go down there?
A. Yes, sir.
Q. 16. And what did you do after you g·ot down there?
A. I told some of the fellows down there we
2nd Tr.
ought to try to get him up to the highway and get
page 100 ~ him to the hospital, and said they had called an
ambulance and it should be there any minute.
Q. 17. And what else, if anything·, did you do?
A. There was son1e fellow, I don't know who he was, that
was holding the end of the car seat that the boy's head was
laying on, I said if you are tried I will ·hold that a while. I
got hold of the seat and held that a while, and we 'vaited
there five or ten minutes and the an1bulane-e didn't show up,
and he was laying on that seat,-it. looked like as good a thing
as any to carry him out on-as the streteher would he-I said:
Let's get hin1 up to the road and maybe the atnhulance will
be there bv that time, and we carried l1im up and a station
wagon came along and some of them stopped hhn and we laid
l1im in the back seat of that station wagon and my brother
and his father got in the station wagon.
Q. 18. Whose station wagon was that?
A. Gns ·van Dykes.
Q. 19. 'Vhen );On got to the bottom of the hill some man
was holding the end of the cal' seat?
A. Yes. sir. I told him I wonld rest him. if he was tried.
Q. 20. Did you rest him f
A. Yes. sir. His head was on tlte end I had.
0. 21. How close were von to tlte head of Jerrell Clifton?
A. I had mv face sOinet"bing· like that close to his head. It
wn:o; on a hi1l side and the seat was laying like that. I had my
head in ten or twelve inches of his head.
2nd Tr.
Q. 22. Did yon notice anything while you were
page 101 ~ holding his head in that manner?
A. I thoug·llt he 'vas going to die. Blood b~~tbled
ont of his n1outh and eyes, and he was cut up. You could not
1·ecop:nir.e who he was.
Q. 2:-:l. Anything else yon noticed abont him at that time?
A. Such as.
Q. 24. I am asking, did you notire any other thing about
.T (ltTell Clifton at that time-during· the time you 'vere holding- ltis hearl f
A. I smelled whiskey on him.
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Q. 25. You smelled whiskey on Jerrell Clifton?
A. It was <>n his head 'vhere I was holding, that is where
I smelled it at.
Q. 26. Were you close enough to smell his breath?
A. Yes.
Q. 27. Was this smell of whiskey on his breath?
A. It smelled like it was coming out of his mouth to me.
Q. 28. .After you got back up on the road and loaded Jerrell
Clifton into the station wagon, you say your brother got in the
station wagon with him?
A. Yes, with his father.
Q. 29. And the boy's fathe·rY
A. Yes, sir.
Q. 30. How long did you stay there after thatl
A. I st.ayed a few minutes.
Q. 31. Did you observe anything of the condition up on the road at that time?
2nd Tr.
page 102 ~ A. I seen Lib Mullins car sitting up the road
and him up there near where it was at.
Q. 32. Did you notice anything about Lib Mullins car, indicating· what happened in the collision 7
A. It looked like it had been side swiped, which it had, down
the driver's side and the tail light broken out.
Q. 33. The tail light of Lib !Iullins car f
A. Yes, sir.
Q. 34. V\Thi(lh light was that?
A. On the driver's side.
Q. 35. The left tail light?
A. Yes, sir.
Q. 36. Did you see any indication of the glass that had
come out of that tail light?
A. Yes~ there was some red glass scattered along on the
highway behind the car, and there 'vas also a piece of chrome
stuff laving by the side of his ear.
Q. 37. How long have you known Lib ~Iullins?
A. All my life.
0. 38. How about the Clifton familvt
A. A bout twenty-five years.
·
Q. 39. "That l1a.ve been the occasions of your becoming acquainted with the Clifton family?
A. I worked over there at the same n1ines that John Clifton
w-orked at. for about eighteen years. He was on the night
shift and I was on the day shift.
·
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Q. 40. 'Vba.t has been the relationship between
you and Lib ~Iullins and John Clifton or the
2nd Tr.
page 103 ~Clifton family.
A. I just knew them when I see them, that is
all.
Q. 41. Have you had any trouble with either the Cliftons
or with Lib ~Iullins f
A. No, sir.
CROSS

EXA~IINATION.

By Mr. Street:
Q. 1. 1\Ir. Compton, you say you got there between 9:00
and 10 :00 o'clock. You don't know exactly what tim.e?
A. It was between 9 :00 and 10:00 o'clock.
Q. 2. Do you know how long the accident had occurred
before you got there?
A. No, sir.
Q. 3. There was a lot of cars and people there when you
got there?
A. Yes.
Q. 4. Lots of people down ·where Jerrell Clifton was lying?
A. There was only four or five down there.
Q. 5. Lot of peopie on the bank!
A. The bank was e:rowded up.
Q. 6. Had the State Trooper got there?
.l\.. I didn't see any.
Q. 7. Had he gotten there when you left?
A. No, neither had the a.n1bulance.
Q. 8. You say when you were standing down there you
smelled whiskev?
A. Yes, sir. "
Q. 9. You don't know \vhere the smell was
coming fron1 ·f
2nd Tr.
page 104 ~ A. I w·as close to Jerrell Clifton's head and it
smelled like it was c.oming off his breath.
Q. 10. There was more people standing there T
A. They were standing back by the side,-holding him back
bv the side.
" Q. 11. You testified in this case over at. Grundy some time
ago in a case tl1at resulted out of the same accident, didn't
you!
A. Yes, sir.
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Q. 12. You said, at that trial, you didn't know where the
smell was coming from, didn't you~
.
A. The smell was conung from where I was holding his
head, also smelled like it was off his breath.
Q. 13. "\Vhy did you state over there you didn't kno'v \vhere
the smell was coming from!
A. If I stated that over there I don't ·remember it.
Q. 14. Do you deny stating that o,·er there-that you didn't
know where the stnell was con1ing from 1
A. I don't know i1ow I stated it oYer there. I stated over
here true facts as I know.
Q. 15. Do you deny stating you didn't know where the smell
came from?
A. Yes.
Q. 16. You now sayA. It s1nelled like it was cOining off his breath.
Q. 17. "\Vhy did yon cha.ng·e your tuind in the last twelve
n1onths?
A. I stated over there it come off his breath.
Q. 18. You swore over there that you didn't
2nd Tr.
know where it was coining from 1 You stated you
page 105 } didn't know where it w.as coming from and no"\v
yon state it was c.oming off his breath f
By ~fr. Carl C. Gillespie: Objection. He is putting words
in the witness tnouth.
e think he ought to ask the 'vitness.
B~.. The Court: GiYe bhn a chance to answer. You l1ave
been asking hitn pretty fast. Give him a chance to answer
the questions.

"r

Q. 19. Did you know there was a trial over here in December?
A. No, sir, I didn't.
Q. 20. And you say you been a friend of Lib l\Iullins all
vour life?
· A. I have known hhn alln1y life.
Q. 21. "\Vbere was Lib 1\Iuilins car? Do you remember the
top of the tree down there ?
A. Yes.
Q. 22. Do you remember 11ow the bark wa.s torn off the tree?
A. The tree that the Clifton car hit?
Q. 23. Yes.
A. Yes.
Q. 24. How close to tl1e ground?
1
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...<\.. I never measured it. Looked like six or eight feet
up on it.
Q. 25. That is the car'
A. Yes, the car was laying there. I didn't see it after the
rar was moved.
Q. 26. You didn't investigate that too much f
2nd Tr.
..A... No, I was not figuring on being in it.
Q. 27. You ched~ed ~fr. ~fullins car pretty
page 106 ~
close·f
A. I wan ted to see if any body was hurt.
Q. 28. 'Yhere was he sitting~
..:\. He was sitting· back up the road.
Q. 29. 'Vhere in reference to the popular tree?
A. I sav around one hundred feet.
Q. 30. Toward Richlands or Grundy?
A. Toward Richlands.
Q. 31. He was sitting up toward wl1ere these boys were
standing. Do you know where the boys were standing?
A. No, I don't.
Q. 32. His car was sitting toward Richlands from the scene
of the accident·~
.l\.. Yes, sir.
Q. 33. On the road or off?
A. Sitting on his side of t11e road on the bard top.
Q. 34. All four wheels on the hard surface¥
A. I didn't notice exactlv whether thcv were or not.
Q. 35. 'Vhere was the piece of chron1e f
A. On the hard top, near tl1e white line, close to his car.
I don't know which car it come off of.
Q. 36. Now, y<>u stated to l\fr. Gillespie that you went
do''-'11 to assist. Did you l1old and help hold the seat and help
carrv hin1 out f
A.' Yes, sir. I went down to where the car was lying in
the tree.
Q. 37. \Vas it at the bottom of the hill f
2nd T1·.
A. Not exactly.
page 1.07 ~- Q. 38. vVhen you said to the bottom of tl1e hiliA. I don't recall saying the bottom of the hill.
It waR not exactlv a.t the foot of the hill.
Q. 39. If you said the bottom of the hill, you were mistaken?
A. That is where the car was laying.
Q. 40. You say some body was holding this seat up that
.Terrell Clifton 'vas lying on?
A. Yes.
Q. 41. You thoug-ht J en·ell Clifton was going to die?
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A. Yes.
Q. 42. How was be breathing 1
A. He was not breathing too good. He was struggling.
Q. 43. His mouth was mashed all to pieces?
A. I thought his chin was cut off.
Q. 44. You said he was not breathing too good?
A. No, he was struggling.
Q. 45. \\Tho did you relieve on holding that seat?
A. I don't know the n1an.
Q. 46. You say your brother was there?
A. Yes.
Q. 47. Is he present here today?
A. No, sir.
Q. 48. \Vas he with you-around-when you were doing
all that f
A. He helped carry him out. I-Ie got a. hold of the seat.
Q. 49. vVhere is he? \Vhere is he today?
2nd Tr.
A. He is working.
Q. 50. Who does your brother work.
page 108 ~
A. He works over there at Ross Glenn's saw
mill.
Q. 51. Where is Ross Glenn's sa'v n1ill?
A. He is working there at Pilgrims !{nob.
Q. 52. Did you say your brother left the scene of the accident and went with the bovf
A. Yes, sir.
~
Q. 53. He rode to the hospital with ~{ullins-with the Clifton bovf
A. With the Clifton boy and his father.
Q. 54. Your brother rode from the accident to the hospital
with him?
A. Yes.
Q. 55. l-Ie is not here today to testify?
A. No, sir.

•

•

•

•

•

LIB MULLINS,
the defendant, a witness introduced in his own behalf, being first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Carl C. Gillespie:
Q. 1. Your name is Lib Mullins?

Lib

~{ullins

v . .Jerrell Clifton
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A. Yes, sir.
Q.. 2. You are the defendant in this case?
A. Yes, sir.
Q. 3. "'\Vhere do you live f
A. I live at Raven, Virginia.
Q. 4. I-I ow old are you?
2nd Tr.
page 109 ~ A. I will be fifty-eight on n1y birthday.
Q. 5. And what is your business?
A. Running a second hand store.
Q. 6. Is that at Raven!
A. Yes, sir.
Q. 7. Mr. Mullins, I believe you were involved in an automobile accident ,just across the eounty line in Buchanan
County on N oven1ber 6, 1960, is that correct Y
A. Yes, sir.
Q. 8. Who was with you on that occasion?
A. My wife and baby.
Q. 9. Is your wife still living f
A. Yes, sir.
Q. 10. ""7hat is her condition?
A. She is nervous, had a nervous breakdown.
Q. 11. Is she able to appear here as a witness?
A. No, sir.
Q. 12. \\Tere you living at Raven at the time the accident
occurred?
A. Yes.
Q. 13. ''There were starting that day?
A. Over in Buchanan County to my wife's father.
Q·. 14. Where does he live?
A. Twelve miles up Slate Creek going toward Bradshaw
from Grundy.
Q. 15. Slate Creek is the m·eek that turns to your right?
· A. Toward West Virginia.
Q. 16. In the main part of Grundyf
2nd Tr.
page 110 ~ A. That is right.
Q. 17. You say her father lives up Slate Creek?
A. Yes, sir. He is dead now.
Q. 18. What time did you leave your home that morning?
A. Exactly to the minute I could not tell you. It must
be right around 9:00 o'clock. I could not tell you to the
minute what time it was.
Q. 19. Somewwere around 9:00 o'clock?
A. Yes.
Q. 20. What kind of car w·ere you driving?
A. A '56 Ford.
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Q. 21. You just describe to the Jury about the speed and
the manner in which you were driving· as you were proceeding along the highway from your home going to your fatherin-law's home.
A. I don't drive to fast, I drive a little faster n1aybe when
I don't have my fa.mily,-all the way from. thirty to thirtyfive miles an hour.
Q. 22. Was that the speed you were driving that 1norning?
A. Yes. It might be a little n1ore, not as much,-my guess
would be it would be like that.
Q. 23. What was the first knowledge that you had of the
Clifton car being behind you 1
A. Well, I never had no kno·wledge only when he hit me,that is the first I paid any attention. "'\Ve was driving down
through there, talking, my baby next to me and my wife next
to the door and we was talking, a.nd had no knowledge of l\Ir. Clifton coming down throug·h there.
2nd Tr.
pag-e 111 ~ Q. 24. And about what was your speed at that
time?
.A. I g·ucss between thirty and thirty-five. It was a straigl1t
patch of road.
Q. 25. Do you know about how wide the 1·oad was there?
.A. No, I don't ex.actly know. It was a. good wide patch of
road.
Q. 26. That is Route 460?
A. Yes, sir.
Q. 27. And "rhat side of the road were you driving· on?
.A. On the right hand side.
Q. 28. Did this ear blow for the road 1
A. No, sir. If he did I didn't hear it.
Q. 29. Did you ever ren1embcr seeing these three boys
standing along the side of the road as yon passed f
A. Yes, sir.
0. 30. Did you see one of these boys wave as yon passec1'1
A. No, sir.
Q. 31. Did von see .any of them wave after yon passed?
A. No, sir, I never.
Q. 32. How far past wl1ere the boys '''ere standing was it
when the Clifton car, you say, struck your car?
A. It was four hundred twelve feet from where they was
standing down to 'vhere this here car .~ot on the Iand,-wl1en
it hit me it went out to the shoulder of the road. It w·as four
hundred twelve feet down to there from where tl1e hovs were
standing at the mail box.
~

Lib

~fullins

v ..Jerrell Clifton

177

Lib 1J1·ullins.
Q. 33. T·hat was from where they were standing
to where the Clifton car left the road 1
A. Yes, that is right.
Q. 34. 'Vhat I asked you about, how far down
the road bad you gone when you first became aware of the
Clifton car when it. struck your carf
A. 'Yell, I just don't know. It bit n1e. It was angling, like
this, down to where we nwasured. \Vhen he hit me he went
this way and turned around this way and hit the tree.
Q. 35. Did you see the car at a.ny time before it hit you?
A. No, sir, I never seen it.
Q. 36. vVhat did you do when you realized that the car had
hit you f
A. I con1e to a stop as quick as I could.
Q. 37. You came to a stop as quick as you could!
A. Yes, that is ·right.
Q. 38. Did you turn around to see who had hit you?
A. When he hit me I looked over and there was the poplar
tree-where it hit the tree-it looked like the top of it was
coming out, flying out. like that-like a shot out of a gnn.
Q. 39. '\Vhere was this poplar tree!
A. It was over the bank, below tl1c t·oad.
Q. 40. 'yas that over to the left~
A. To the left, that is right.
Q. 41. Did you see what happened to that tree f
A. I seen onlv the lin1bs con1e out. I come to a stop and
T told mv wife_:_
Q. 42: Don't tell what yon told your wife. You came to
a stop? '\Yhere did you stop, if you ren1ember ·~
2nd T1·.
A. I stopped in-I don't know-it was angling
page 113 ~ like this to where the tree \vas. I stopped down
there. The tree was on down below wl1ere I
stopped. You could look that way and see where the tree
'vas a.t.
Q. 48. Did you pull off the road? Did you stop on the hard
surface?
A. There was two n1arks. One front wheel lacked that
n1uch being off the hard top and the other three were on the
hard top on n1y side.
..
Q. 44. On your right side of the ro!ld as you go down?
A. Yes.
.
Q. 45. Did your wife get out?
A. After so long a time she got out.

2nd Tr.
page 112

r
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Q. 46. After you got stopped, what did you do?
A. I got out and stopped very nearly every ear-one I
didn't. stop. The first one I stopped was a won1.an and the
next one was a w01nan.
Q. 47. vYere they in different automobiles?
A. Different automobiles, yes. And then I later got the
woman st<>pped. I happened to think about the three boys at
the side of the road and run back a piece to where I could
get then1-I motioned to thmn and they never come down, I
hollered to tl1en1, two of theu1 conw, I don't kno'v which ones,
I didn't know their nmnes. Two of then1 stopped and the
other one went. down the road. lie never did stop. I don't
know what thue he e01ne back
Q. 48. Did yon look over the bank, or go over the bank?
A. No, sir, I started oYer towa:rd-I went out
2nd Tr.
and looked OYer the hank.
page 114 ~
Q. 49. Could you see the Clifton car down over
·
the bank when you went to the edge of the road'?
A. Yes, sir, I could.
Q. 50. 'Vhere was it! Describe that car wl1en you went
to the edge of the road and looked down over tl1ere?
A. It hit the tree, the tree stood like that, and kind of
bounced around. It was laying ·right iu a little swag-the
place the tree w.as standing. He hit the tree and it threw
the back around and it wns laying kind of ungliug down the
hill.
Q. 51. Could yon see the boys in thC' ear?
A. No, sir, I could not.
Q. 52. 'Yhat size tree was that~
A. I never measured the tree. It would run, I g·ness, front
twelve to fourt<)en inches, nry g·n(l~S at it. I never lnC'asnred
it exactly.
Q. 53: Did yon ever go down oyer the hill t.o where tlw
tree W·asf
A. Yes, sir.
Q. 54. \Vhen was that?
A. After they got the ear out.
Q. 55. After they got the cnr out?
A. That is right.
Q. 56. That. was after both boys l1ad been taken to the
hospital?
A. That is right.
Q. 57. Did yon see what damage was done to tl1r trrr?
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A. Yes, sir. There was some bark skinned
on the tree beside the top being broken out. The
~ tree was leaning over,-it was laying over.
Q. 58. Do you know about how far that tree
was from the South edge of the highway?
A. Well, in exaet feet I eould not tell you. I guess, a rough
estimate on it, it was 1naybe eig·ht or ten feet-eome up
straight up here-from where the tree was standing from
the shoulder of the highway.
Q. 59. What da1nag-e was done to your ear?
A. It was hit from the taillight to the left door and a little
bit on the front fender.
Q. 60. Did you see any n1a rks on the highway after the
aooident?
A. No, sir, I never.
Q. 61. Did yon see any tracks on the shoulder of the road
on either side f
A. There w·as a little bush, I guess, probably as big as my
arm, maybe a little bigger or not so big, and where the ear
come like this he eut that bush off.
Q. 62. vVhere was the bush?
A. '\Vhere he left the hard top and n1ade the turn over the
road, and then he went around the bank like that and hit the
tree.
Q. 63. Were there any tracks on the bank, on the side of
the fill or anything?
A. I never seen none if there was.
Q. 64. ''7 as there any debris of any kind or
2nd Tr.
pieces off an automobilepage 116 ~ A. There ·was a piece of chrome there that
eOine off his car.
Q. 65. '\Yhere was that?
A. Layin~ on my side about two feet,-a rough estimate
about two feet.
Q. 66. And 'vas there anything else that you sa'v in the
road?
A. Nothing only the tail light glass.
Q. 67. The glass out of your t.ail light?
A. Yes. sir.
0. 68. \Vhere was that?
A. Ho,v?
Q. 69. '\Vl~ere did you see that?

2nd Tr.
page 115
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A. It was laying on the side of the road back w·bere he hit
me.
Q. 70. "\Vhich traffic lane was that in Y
A. On my side, the right band side going down.
Q. 71. Did you stay there until the State Trooper arrived Y
A. Yes, sir.
.
Q. 72. How long had the accident occurred before he got
the-reY
A. 'Veil, I could not say exactly. Of course, it might be
longer, mig·ht not be so long, but as a rough estimate I guess
n1aybe thirty-five or forty minutes. It could be longer than
that before he got there.
Q. 73. Thirty-five or forty minutes Y
A. That is rig·ht.
2nd Tr.
page 117

~

CROSS EXAl\IINATION.

' r·

By ~ir. John
Gillespie:
Q. 1. l\fr. l\fullins, after this ·accident happened and after

the impact occurred, how far did you drive your car before
yon stopped it~
A. 'Veil, I don't. know. I guess it might have been I "rent
from twenty to twenty-five feet. It seemed like that, it could
be further, I know something like that. R.ig·ht down, to be
definite, I never measured how far it was. That is a guess of
that.
Q. 2. At one thne you said you stopped in twenty to twentyfive feet, and another time yon sai<l you stopped in twentyfive to thirty feet and one time you said you stopped in four
feet?
A. No, I never stopped in no four feet.
Q. 3. You said thatY
A. No, sir.
Q. 4. You told ,John Clifton that sitting in front of the
Court. House in Grundy Y
A. No, sir.
Q. 5. You remember talking to him there?
A. Yes, sir.
Q. 6. You -remember talking about the wreck?
A. We never talked about the wreck. We was just talking, first one thing and another. 'Ve met up there and 'vas
talking.
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Q. 7. You were in Grundy to attend a trial of an action
growing out of this same wreck¥
2nd Tr.
A. That is rig•ht.
page 118 ~ Q. 8. After you parked your car did you back
it up?
A. Yes, sir.
Q. 9. When did you decide to back it up?
A. \Vben the State Trooper come and told n1e to back it
up to get a picture of it.
Q. 10. The State Trooper told you to back it up?
A. Yes.
Q. 11. That is the only time you backed that automobile?
A. That is right.
Q. 12. Do you lmow a man by the name of Ralph Wade¥
A. No, I don't that I know of. vVait a minute. There is
a big Wade that has got a store there, and it says Wade
Grocerv. As far as that I don't knowQ. 13. Do you know the man that runs that store f
A. No, sir. I seen a big man there. So far as knowing
him I don't. There is a 'Vade Grocery right around the
curve.
Q. 14. He was one of the first people up there f
A. Who?
Q. 15. This l1ig· man that runs "\Vade's grocery.
A. No, sir. The first one was a won1an fron1 'yest ·virginia
and the next one "ras a woman.
Q. 16. They kept going? They didn't get out Y They went
on?
A. One stayed there, one woman from 'Vest Virginia stayed
right there. One of them was there that I know of.
Q. 17. Do you remember seeing Ralph Wade there'
A. No, sir, I don't.
2nd Tr.
Q. 18. You don't remember seeing Ralph 'Vade
page 119 ~ at all?
A. No, sir, I don't.
Q. 19. Now, when you were coming down Shortt's Gap,
you, your wife and child, you were driving about twenty-five,
thirtv, thirty-five miles an hour?
A.· Something like that.
Q. 20. This car pulled up behind you coming down the
mountain?
A. I didn't see it. if it did.
Q. 21. You didn't see it?
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A. No, sir.
Q. 22. How far over on the Buc.hanan County side of the
line did this accident happen f
A. I could not tell you how f.ar it is. I would say it is-you
know-to g-ive a rough guess at it that it would be about,
maybe, a little over two miles, maybe two and a. half miles.
Q. 23. Two and a half miles from the top of Shortt's ·Gap?
A. It may not be that far and it might be a little farther.
Q. 24. You come down by Altizer's store and make that big
turn to the left?
A. Yes, sir.
Q. 25. Then you go down the mountain. This road is nearly
level when you get down to the scene of the accident 1
A. It is pretty steep down through there, on down until
you get down,-it is a mountain road down like that.
Q. 26. On the other trial of this case you were
2nd Tr.
·asked this question: "How far had you proceeded
page 120 ~ into Buchanan County ·when you realized this
Clifton car "ras behind you 1'' And you said :
"It was about a n1ile and a half, maybe two 1niles down
the Buchanan side.''
A. That is what I said.
Q. 27. You knew that car was behind you?
A. Until it hit me I didn't.
Q. 28. You 'didn't know that that car was behind vou until
it. hit you 1
.,
A. No, sir. l\{e and my wife was talking. I never knew it
was there until it hit me.
Q. 29. You saw these boys on the side of the road?
A. Yes, sir.
Q. 30. You saw one of them throw up his hand 7
A. No, sir.
Q. 31. You looked back over your shoulder 7
A. No, sir.
Q. 32. The three men saw you look back over your shoulder.
You beard them testify!
A. I never looked back.
Q. 33. Three n1en said you looked back over your left
shoulder.
A. I never looked back.
Q. 34. You never looked back 7
A. No, sir.
Q. 35. Did yon tell ,John Clifton, do"rn at your house, 'vhen
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he conw to talk to you about this accident, tl1at you looked
and saw them con1ing around the curve zig zagging?
2nd Tr.
A. No, sir.
page 121 ~
Q. 36. Yon didn't n1ake that statetnent?
A. No, sir.
Q. 37. You did.I1 't. tell tl1at to John Clifton in your hmne?
A. No, sir.
Q. 38. And did you not also tell hi1n that same thing down
at Grundy about an hour before you started into the other
trialt
A. No, sir.
Q. 39. Yon didn't say that 1
A. No, sir, I didn't.
Q. 40. .J ol1n Clifton did conw to yonr house 1
A. Yes, he did.
Q. 41. He talked to yon about this ·wreck'
A. lie con1e there, cmne to the house, hin1self and his wife,
-thev conw to the door and I told then1 to con1e in. T·hev
con1e ·in and we sat. there a.n talked, and he said: ~{r. Mullins, do you think that the tire tha.t blew out cnused that
\Yreck?
Q. 42. Didn't you say you looked and saw that car zig
zagging1
A. No, sir, I never.
Q. 43. Did you also tell :\Irs. Clifton that you were not
g·oing to tell any body anything but your name?
A. No, sir, I rlidn 't. She asked me to sign son1ething or
other. She had son1e papers there and she asked me to sign
then1. I said I won't sign thCiu. She asked n1e what my name
was.
Q. 44. Answer tne that question.
2nd Tr.
A. I never. I told her I would sign nothing.
page 122 ~
Q. 45. Let me ask you. You told her that, when
she a.sked you about signing the hospital papers,
~yon would not sig11 nothing and would not tell anything hut
\·our name?
· .A.. I told her that I would not sign nothing. I told her
may nan1c. I said you can sig11 it if you want to, and I thre'v
the papers down and walked off.
Q. 46. Jean Clifton was there, present, at that time?
A. That is right. They got in the car and went on.
Q. 47. When you were C{)ming down that mQuntain at thirty
or thirty-five miles an hour, there was not any place to pass
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until you get on the straight stretch above 'Vade's groeery ~
That was a good place to pass'
A. What is that.
Q. 48. After you go over Shortt's Ga.p, con1ing toward
Grundy, the fi-rst real good place to pass was there where tlw
accident happened,-from that curve down to 'Vade's grocery1
A. No, sir. There is a place just above Short's
elding:
Shop is a good place-a straig·ht road.
Q. 49. Is that above the roadA. Away up this side here, before you go off the n1ouutn.iu.
It is about, I will say, half way down the mountain.
Q. 50. This car was not behind you until you got eoinpletely off the mountain?
A. I never seen it.
Q. 51. And you say you were driving along and not paying any attention?
A. vVe was talking, n1e and n1y wife and the
baby was talking.
2nd Tr.
page 123 ~ Q. 52. The first thing· you knew it hit you in
the back?
A. Hit me in the side.
Q. 53. The only thing you saw was the top come out ol' t hC"
tree?
A. The top con1e out of the tree.
Q. 54. You looked over to the side to see it conw out of the
tree'
A. It was like this-I never had to look over. It was
right like that.
Q. 55. Didn't you testify before you looked over and you
said you saw the top come out of the tree?
A. No, .sir, I don't think so.
Q. 56. And didn't you testify that you stopped within
tw·enty to twenty-five feet and got out of your car and left
it sitting there in that position, which would have been about
opposite that poplar tree we are talking about?
A. No, sir, it was like thisQ. 57. You had not gotten down to it?
A. I got stopped before I got down to the poplar tree.
When the car was crossing· like this, out in front, it was not
straight across.
Q. 58. The State Trooper made son1e pictures?
A. Yes, sir.
Q. 59. Would you recognize those pictures if you 'vould
see then1 again'

"T
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A. Yes, sir.
2nd Tr.
page 124

~

Q. 60. This is a picture introduced heretofore
and it is 1narked as Defendant's Exhibit No. 4.
Look at it and this car car parked on the right
band side. Do you know whether that is your

carf
A. It looks like it.
Q. 61. Is this tree over here, the 'vhite poplar tree, the
tree you are talking aboutf
A. ·Certainly, it looks like it for sure. It certainly looks
like the -same tree.
Q. 62. You think this is your car parked over here on
this side?
A. Yes, sir.

By J\{r. Gillespie : 'Ve would like to introduce this piCture in evidence.
By The Court: That is identified as Defendant's Exhibit
No. ·4, December Trial.
By Mr. Carl C. Gillespie: We have no objection.
Thereupon the picture above ·referred to was introduced
in evidenc.e, and the same was returned to the Court file.
Q. 63. You recognize this as being one of the pictures
taken hy the State Trooper?
A. Yes.
Q. 64. That is a scene of the accident?
A. That looks like my car.
Q. 65. This is the road where this accident happened?
A. Yes, sir. That is the Trooper's ear.
Q. 66. "'Wbere was your car when that picture was taken?
A. To tell you the truth I believe it was right
2nd Tr.
back of him.
page 125 ~ Q. 67. Had your car been moved at the time
these pictures were taken f
A. Yes. He told n1e to nwve it, back up.
Q. 68. If this is the tree here we are talking aboutA. Yes.
Q. 69. This is going toward Grundy, down the road this
wav'A. That is rig·ht.
0. 70. And the Trooper's car is headed toward Grundy?
A. The Trooper's carT
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Q. 71. .A.ny way tlus is the way you go to Grundy¥
.A.. Yes, sir.
Q. 72. That is going "\Y est 1
A. Yes.
Q. 73. This is your side of the road¥
A. Yes.
Q. 74. "\Vhen you stopped your car it was parked about.
where the Trooper's car is in this picture f
A. I don't know about that. I didn't pay any attention to
where the Trooper's car was parked.
Q. 75. You said you parked opposite the tree~
A. I never g·ot down to the tree.
Q. 76. Show me.
A. I don't understand this picture.
Q. 77. Let's see if you understand this pic:tnrc. This pictrue is Defendant's Exhibit No. 5-12-6-61. Can you look
at that picture and tell whose car that is?
2nd Tr.
A. It looks like mine.
page 126 ~ Q. 78. Do you inow what your license number
was?
A. No.
Q. 79. Have you got it~
A. I have the registration card.
Q. 80. "\Yhich -registration card do you have? Do you
know 'vhat your license nun1ber was last year!
A. No, I don't.
Q. 81. You say that looks like your auton1obile 1
A. Yes, sir.
Q. 82. Is that where it was when the Trooper got there 1
A. No, sir. l-Ie had me back it up. It was more down here.
Q. 83. How far is it to this curve that you see a.t the end
of that picture 1
A. You mean tl1e curve?
Q. 84. Yes .
.A. Well, I could not tell you for certain. It n1ust hP, I
will say, hvo or three hundred or maybe four hundred feet
down from that curve.
Q. 85. You didn't back your car fron1 near tl1at curve ba.ek
to where it was when the Trooper got there?
A. No, sir, I did not.
Q. 86. You are certain of tl1at?
.-..~. I an1 certain of it.
··.Q. 87. ~fr. }\ifullins, when you testified befol'e, you r.;n.id
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you got stopped and the top of tha.t tree, the lin1.bs were coming out of the tree~
2nd Tr.
A. '\!hen I got stopped, I looked over and I
page 127 ~ only-I seen when he hit me. When I got down
· there I seen the tree coming down. I looked
around, like that, and the tree was coming at n1e by the tin1e
I got stopped.
Q. 88. You looked to the side of you, as you testified before, as you demonstrated there, and sa'v the limbs coming·
out of the tree.?
. A.. It was on a slant like that.
Q. 89. You say the lin1bs were coming out of the top of
the tree as you got stopped. And then wha.t did you say f
.l\.. I said I was not quite stopped when I hea.rd then1 stop.
I was looking over there and heard it. It went over the bank
and hit the tree and then, about that time, before I come to a
sudden stop I was looking over, like that, and seen the limbs.
Q. 90. " 7here were you?
A. I would say from twenty to twenty-five feet below
where he hit me to where I come to a sudden stop.
Q. 91. That is the way it happened f Then, when you got
out, these boys were down over the bank, what were you doing¥
A. Where?
Q. 92. Up in the road, while these two boys were down
there in that automobile!
A. I was stopping traffic.
Q. 93. You were stopping· traffic¥
.A.• Yes, sir.
Q. 94. VVhere did you meet the Trooper f
A. I just could not tell you exactly. You know
2nd Tr.
what I n1ean.
page 128 ~ Q. 95. You were the first person to talk to bim
when he got there f
A. No, they was all around.
Q. 96. You were the first one that told him about how this
accident happened?
A. No, I don't think so.
Q. 97. Who told him 1
A. I d(~m 't know, there was people talking·. I could not tell
vou.
· Q. 98. You were standing ther~ in the road waiting for hin1
to come?
A. I was, yes, sir, before I moved my car.
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Q. 99. "\Vhen he ca1ne up you met him a.nd started talking
to him, and walked up the road with him and showed hin1
where it ha.ppened ol
A. He asked me what happened. I don't know-like any
body-there was a crowd following along. I don't kno'v how
many there was. I could not tell you.
Q. 100. That is what happened? You were up there while
these boys were down there pinned under that automobile~
You were up on the road waiting for the State Trooper f
A.. The boys was gone before the State Trooper come.
Q. 101. You didn't go down to render these boys -any assistanceT
A. I was stopping traffic. ~Iy car was sitting there and
my ,vife and ba.by was in it.
Q. 102. You car was parked on the side of the
2nd Tr.
road, on a straig·ht piece of road,-you ean see
page 129 ~ for possibly four to five hundred yards, and you
were parked on the side with all the wheels, exeept one-maybe one of then1 off on the shoulder?
A. There was one off the road and the rest on the road.
There was only one wheel off the hard top, just about that
far, and the rest were over next to the white· line.
Q. 103. Why didn't you g·et it off the road~
A. That is where I stopped and I let it sit there until the
Trooper arrived.
Q. 104. You were up there flagging traffic off your car?
A. No, sir. I was flagging automobiles to help get the
people out.
Q. 105. Didn't some one go telephone for an arabulance?
A. vVhere?
Q. 106. Didn't some one go to the vVa.de Grocery store?
A. I don't know. Thetn Davis boys, when they got up
there two of them stopped. I don't kno'v which ones stopped
The other one went on.
Q. 107. He went down the road ·running1
A. I don't know where he "rent to. He went on down the
ro~d. lie never said he was going to get any body. He kept
going.
Q. 108. Did you have any chrome stripped off your car?
A. No, sir.
Q. 109. When did you have that tail light fixed?
A. vVhen I had ·a sticker put on.
Q. 110. How long after the wreck?
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A. 'Vell, the exact time I don·'t know. I don't
know how long· it wa.s. I had it put on right
~ down here. I believe I believe I can go down and
get the date.
Q. 111. Was it not after the first of the year?
A. I don't ren1en1ber whether it was or not.
Q. 112. Yon drove it for a long time without having that
tail light fixed 1
A. I had it fixed "rhen they put the -stickers on. It might
be some little time, or not, I just don't lmow.
Q. 113. Have you had your car repaired?
A. Sir?
Q. 114. Have you had your car repaired t
A. No, sir.
Q. 115. 'Vhere is it?
A. Right over there.
Q. 116. Is it in the same shape it was?
A. Exactly like it was, only I had the tail light put in to
get the sticker.
Q. 117. How n1any times had that left side of your car been

2nd Tr.
page 130

scraped~

A. Nary one.
Q. 118. That is the only time?
A. Yes.
Q. 119. You say you didn't say that car zig zagged?
A. No, sir, I didn't.
Q. 120. You say he didn't blow the horn?
A. Yes, sir.
Q. 121. Yon say you didn't hear a horn blow?
A. No, sir, I didn't hear a horn blow.
Q. 122. You clidn 't look back over your should2nd Tr.
page 131 ~ er when the boy flagged you?
A. No, sir.
Q. 123. You didn't let your ear go across that white line?
A. No, sir.
Q. 124. You stopped in twenty-five feet?
A. It might be a little further. Within twenty-five feet,
somewhere along there.
Q. 125. You didn't measure thatT
A. That is my estimation.
Q. 126. You didn't move your car until the State Trooper
got there?
·
A. That is right. He told me to back it up to make the
pictures.
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Q. 127. He 1nade these pictures?
A. Yes, he n1ade some pictures.
Q. 128. This car that he photographed, sitting there in the
road, that we talked about, is yours?
A. This one here, right here, it is .

•

•

•

•

•

B. V. AND·ERSON,
another witness introduced on behalf of the defendant, being first duly sworn, testified as follows:
DIRECT

EXA~IINATION.

By ~{r. Carl C. Gillespie:
Q. 1. You are State Trooper B. V. Anderson?
A. Yes, sir.
Q. 2. vVbere are you stationed?
2nd Tr.
page 132 r A. Grundy.
Q. 3. How long have you been stationed in
Grundy?
A. I been at Grundy about two and a half years.
Q. 4. How long have you been a membe.r of the State Police
force Y
A. Since July 1, 1958.
Q. 5. Were you stationed in Buchanan County on November 6, 1960?
A. Yes, sir.
Q. 6. Were you called to the scene of a highw.ay traffic accident which occurred on that day, and which was alleged to
have occurred a short distance '~rest of Shortt's Gap?
A. Yes, sir.
Q. 7. When did you receive the call?
A. At 9:55 a. m.
Q. 8. 'Vhat tin1e did you arrive at t11e scene of the accident?
A. 10:20 a. m.
Q. 9. At that time did you ascertain the names of the
drivers of the automobiles that was involved?
A. Yes, sir.
Q. 10. State to the jury who they were!
A. Mr. Lib ~Iullens and Jerrell Clifton.
Q. 11. Did you determine what kind of car eaeh of these
persons were operating at the time?
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A. A '56 Ford by Iv[r. ~Iullins and a '58 Pontiac by 1\fr.
Clifton.
Q. 12. Did you see either one of those vehicles
2nd Tr.
page 133 ~ when you arrived at the scene of the accident?
A. Yes, I saw both of them.
Q. 13. Tell the jury where the 1\tiullins automobile was?
A. It was sitting· on U.S. 460 on the North shoulder of the
highway. Part of the car could have possibly been on the
hard surface, I don't renlcinber. Anyway 1\-Ir. 1\-Iullins car
was sitting n1ostly on the shoulder of the hig-hway.
Q. 14. 'Vhich direction was it headed Y
A. West, toward Grundy.
Q. 15. Did yon take any pictures of that automobile before
it wa.s n1oved f
A. I took some pictures. I believe that 1\fr. 1\iullins backed
the car up before I took the1u.
Q. 16. Do you know how he happened to back the ear?
A. I asked hin1 to.
Q. 17. lie backed the ear up at your request?
.li. Yes, sir.
Q. 18. 'Vns there any body in the car; that is, the ~fullins
car when You arrived~
A. I am' not sure. I .believe l\£r. ~fullins' wife was. I could
not say for certain ou that.
Q~ 19. Did you see the autmnobile that Jerrell Clifton had
been driving-?
A. Yes, sir.
Q. 20. vVhere was it?
A. It was over the hill, below the road, on the South side.
Q. 21. Did you make any investigation of the
2nd Tr.
surface of the highw·ay in the area in and around
page 134 ~ these two automobiles there at that time?
A. Yes, sir, I did.
Q. 22. Tell the Jury just what you found.
A. vVell, in the West. bound lane, which would have been
the lane of travel toward Grundy, about-I don't knowa foot or two across the white line in that laneQ. 23. 'Vbich traffic laneY
A. The West bound lane.
Q. 24. That 'vould be on 'vhich side of the road going toward Grundv!
A. Tl1e right hand side.
Q. 25. All right.
A. There was sonw shattered pieces of red glass or red
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plastic. I imagine that ran fr01n one foot to two feet from
the center line.
Q. 26. And in the right hand traffic lane or
est bound
traffic lane t
A. Yes, sir.
Q. 27. Did you find anything else there on the surface of
the road¥
A. Not on the hard stu·face.
Q. 28. Where did you find a.ny other evidence ·of that traffi.c

'y

accident~

A. I found tire marks con1ing off of the hard surface on to
the South shoulder and going to the edge of the banlr; going·
to the edge of the shoulder.
2nd Tr.
Q·. 29. Just describe to the Jury how those tire
page 135 ~ marks were located Qn that South shoulder and
the distance, if you measured that distance that
they were observed along the South shoulder of that highway?
A. The tracks that come off the liard surfare and left
the edge of the shoulder, it was eighty-one feet from where
I found the red n1aterial, glass or plastic, to where the tracks
left the edge of the shoulder.
Q. 30. And were those tracks in a straigl1t line or were
they at an angle 1
A. They were on an angle.
Q. 31. On an angle 1
A. Yes, sir.
Q. 32. N-ow, after yon followed those tracks for eigl1ty-one
feet-did you say?
A. Yes, sir, it 'vas eighty-one feet frmn the place where
the shattered material was.
Q. 33. From this red glass or red plastic in the highway
down to the South edge of the hig-hway, did you find further
tracks on the surface of the gTotuld from that point on?
A. No, sir. There w·as n1aybe a little brush or ma.yhe a
weed or two that had been knocked over. No tracks on the
ground.
Q. 34. 'Vas the ground from that point, the SQuth edge
of the highway, dirt, soft n1aterial so that an automobile, if
it traveled on the surface would 1nake tracks?
A. It is dirt, loose dirt.
Q. 35. From tha.t point to where these tracks
2nd Tr.
ended on the South edge of the highway to where
page 136 ~ the Clifton ear was,-did you measure that distance?
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.A.. It was seventy-four feet eig·ht inches fron1 the edge
of tho shoulder to where the tree had been hit.
Q. 36. And what hit that tree 1
A. A car.
Q. 37. And whose car was it?
A. It was a '58 Pontiac registered to ~ir. John Clifton.
Q. 38. You say the distance from. where the tracks ended on
the South edge of the highway to that tree was seventy-four
feet eight inches?
A. Yes, sir.
Q. 39. That was nothing but bank?
A. l\Iaybe son1e weeds or a little hrush.
Q. 40. No tracks in the ground 1
A. Not that I could find.
Q. 41. Did you look for tracks 1
A. Yes, sir.
Q. 42. Now, what was the condition of that tree that you
found this Pontiac automobile resting against it when you
got down there D?
A. The bark 'had been knocked off or partly knocked off,
I believe, from twenty inches fron1 the ground up to seven
to seven and one-half feet frmu the ground, and the top of
the tree, on up, had been knocked out.
Q. 43. You n1ean the top of the tree had been knocked out.,
broken off 2
A. It was .just broken out.
Q. 44. " 7hat size and what kind of tree was this Y
A. It was a poplar and to the best of my judg2nd Tr.
n1ent it would be about fourteen to sixteen inches
page 137 ~ thick.
Q. 45. 'Vas there any other damage done to
tha.t tree by tha.t impact other than knocking the top out and
knockin~ the hark off?
A. The tree was leaning· over son1e. I don't know if it.
was previously like that or not.
Q. 46. In whieh direction was it leaning?
A. I believe it ·was in a Westerly direction.
Q. 47. That would be down the road?
A. I believe that is right, sir.
Q. 48. Could you, fron1 your exan1ination of this Pontiac
ea 1· down there, tell what part of the car had struck the tree?
A. It appeared that the left side had.
Q. 49. The left side 7
A. Yes, sir.
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Q. 50. 'Vhile you were there making that investigation
did you take some pictures?
A. Yes, .sir, I did.
Q. 51. I hand you a picture, which has been introduced in
evidence as Defendant's Exhibit No. 5, and ask if you took
that picture 1
A. Yes, sir. It was taken by n1e or Trooper Lester. Part
of us took some of them and part of us took the rest of them.
Q. 52. \Vill you stand up and point out to the Jury, if you
can, where the poplar tree is that you talked about?
A. Right here. You can see it. sticking up there.
Q. 53. That is the top broken out of that h·ee f
2nd Tr.
A. Yes, sir.
page 139 ~ Q. 5±. Now, will you tell the Jury what vehicle
that is that is shown on the right side of the .picture there?
A. That is }lr. Lib ~Iullins '56 Fot·d.
Q. 55. Now, I also show you a. picture 'vhic.h 'has been introduced as Defendant's Exhibit No. 4, a.nd ask you if that
picture was also taken by you or oue of the other Troopers at
that time!
A. Yes, sir.
Q. 56. Does tha.t picture also sl10w the poplar tree wl1ich
you testified about?
A. Yes, sir.
Q. 57. \.Yill you stand around so the ,Jury can see it. Will
you point it out to the Jury?
A. Right. here.
Q. 58. The automobile shown on the right side of the pieture, will you identify that automobile f
A. Tha.t is C. Tate Perkey's police C'ar.
Q. 59. I show you another pic.ture, which is marked Defendant's Exhibit No. 3-12-6-61, and ask if you or one of
the other Troopers took that. picture at the thne of your in·
vestiga.tion?
A. Y estT~ir.
·
Q. 60. will you tell the Jury what tha.t picture sho,vs, and
from what point it was taken?
A. That was taken from up on the curve, on the East end
of the stretch of road the accident happened on.
2nd Tr.
Q. 61. And it looks in wl1at diree.tion?
page 140 ~ A. Looking \Yest toward Grundr.
By 1\fr. Gillespie: We offer these pictures in evidence.
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, Thereupoi1 the sa.n1e were filed in evidence, marked for
identification as indicated, and they are returned to the court
file.
Q. 62. Trooper Anderson, did you measure the distance
that this poplar tree is located from the South edg~ of the
high,vayT
A. Yes, sir, I did.
Q. 63. 'Vill you tell the .Jury what that distance was?
A. Eig·hteen feet and nine inches.
Q. 64. Was that surface n1easurement?
A. Yes, sir.
Q. 65. Is that tree sitting on a. rather steep slope leading
from the South edge of the road ,l
A. Yes, sir, it is rather steep.
Q. 66. Can you give an estimate, or did you measure the
distance from the higlnv.a.y, by horizontal measuretuent, tha.t
the tree would be from the road T
A. Straight out fr01n the shoulder to the tree?
Q. 67. Yes.
A. No, I didn't.
Q. 68. Could you give an estimate of that. distance?
A. I would be afraid to make an estimate on it.
Q. 69. I hand you another picture and ask you if you will
identify that picture?
A. That is the 1958 P.ontiae after it was pulled
back to the highway.
2nd Tr.
page 141 ~ Q. 70. Did you take that picture or was it made
in your presence!
A. Yes, sir.
By 1\'Ir. Gillespie: This is Defendant's Exhibit No. 612-6-61, and we want to offer it in evidence at this time.
Thereupon the picture above referred to w.a.s introduced in
marked for evidence as above stated, and the same
is returned to the Court file.

evidenc~,

Q. 71. And here is another picture and I will ask you to
examine that and see if you can identify that picture?
A. Yes, sir. That is the 1958 Poutia.c after it was pulled
back up in the highway.
Q. 72. Another side of the same automobile?
A. Yes, sir.

196

Supreme Court of Appeals of Virginia

B. V. Anderson.
Q. 73. That is shown in a picture that has been marked
Defendant's Exhibit No. 7-6-12-61.
A. Yes, sir.
By ~Ir. Gillespie: We offer that picture as an exhibit in
this case.
Thereupon the picture above referred to was introduced in
evidence, marked for identification as above indicated, and
the same is returned to the Court file.

Q. 74. Now, I show you another picture which has been
marked Defendant's Exhibit No. 2-12-6-61, and ask you if
you or one of the Troopers made that picture, in your presence, on that occasion?
A. Yes, sir. That is the 1958 Pontiac as I found it?
Q. 75. And what is the o·bject in the left side
of that picture?
2nd Tr.
page 142 ~ A. Tha.t is the poplar tree that was struck.
Q. 76. That 'vas before the car 'vas moved up
on the highway?
A. As I found it.
By

~Ir.

Gillespie: 'Ye offer this picture in evidence.

Thereupon the smne was filed in evidenc.e, marked for
identification as indicated, and the same is returned to the
Court file.

Q. 77. I show you a picture n1arked Defendant's Exhibit
No. 1-12-6-61, and ask if that picture was also made by you
or one of the other Troopers on tbe occasion yon have just
testified about?
A. Yes, sh, it was.
By The Court : You say they are both Exhibit. No. 1 7

A. This is Exhibit No. 1.
Q. 78. This is identified as Defendant's Exhibit No. 1. Tell
them what that shows 1
A. That is the 1958 Pontiac after it was pulled back to the
highway.
By 1\fr. Gillespie : 'Ve offer this picture in evidence.
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And thereupon the picture above referred to was filed
in evidence, marked for identification as above indicated, and
the same is returned to the Court file.

Q. 79. "\Viii you tell jury what the width of the highway
is at that point-the tra.veled portion of the highway?
A. E[gb;teen feet three inches.
2nd Tr.
Q. 80. And what about the width of the shouldpage 143 ~ er on the right side as you look toward Grundy?
A. Seven and one-half feet from the hard surface to the drainage ditch.
Q. 81. \Vhat about on the other side as you look toward
Grundy?
A. Sixteen feet.
Q. 82. Sixteen feet Y
A. Yes, sir.
Q. 83. V\Tben you g·ot there were either one of the occupants
of the Pontiac still there 1
A. Not that I· could find. No, sir.
Q. 84. They had already been t·aken to the hospital Y
A. Yes, sir.
Q. 85. You say there were one or two other Troopers with
you at the time?
A. There were hvo other Troopers with me, and then
Trooper Perkey can1e fr01n Richlands and brought the camera
to me.
Q·. 86. ''There are these other Troopers no,v?
A. Trooper Perkey is stationed at Clintwood and Trooper Lester at Pulaski and Trooper White at Luray.
Q. 87. And you are still out in this area?
A. Yes, sir.
Q. 88. \Vho was actually in charge of this investiatiofl.f?
A. I was, sir.
CROSS EXAMINATION.
Bv Mr. Street :
2nd Tr.
Q. 1. You said when you got there that the depage 144 ~ fendant's car was on the North side of the road,
mostly on the shoulder?
A. Yes, sir.
Q. 2. In other words, at least two of his wheels ·were ove.r
on the seven foot shoulder on the North side of the road?
A. Yes, sir, when I arrived.
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Q. 3. Could you state where his car was in refe.rence to
the poplar tree when you arrived f "\Vas it East or West of
that, due North of it or where 1
A. I could not be sure on tha.t. I would sa:v it was at least
one hundred feet "'\Yest of where I found the red glass or
plastic in the road,-maybe further than that.
Q. 4. It is one hundred feet 'Vest of the glass. 'Vhere was
it in reference to the poplar tree shown in this picture here 1
In other words, here is the poplar tree, here is the car that
appears to be sitting· directly across it. ''ras his ear sitting
toward Richlands fr01n that poplar tree'?
A. Yes, Let 1ue see one of the pictures.
Q. 5. Okey.
A. I would not say for sure. It was sitting close to where
the tree is. I think, 1naybe, a little "\Vest of it.
Q. 6. .lt little bit on the Grundy side of the tree t ·
A. I would not say definitely.
Q. 7. T·o the best you recall it was sitting either even with
the tree or ''rest of it to\vard the Grundy side?
A. The best I recall, sir.
·
Q. 8. Now, when yon arrived at the scene of the accident! believe you stated you got the call at arotmd
2nd Tr.
9 :55 and vou arrived son1e twentv-five minutes
page 145 ~ later. Did.you ascertain the approximate time the
accident occurred 1
A. The best I could ~aseertain it was around 9:30.
Q. 9. Which was approxin1ately twenty-five minutes more
before you got the call 1
A. Yes, sir.
Q. 10. In other words, it was fifty n1inutes fron1 the time
the accident happened until you got there?
A. The best I could tell.
Q. 11. How was the traffic that day, if you rec.all?
.A.. There was right many cars tl1ere, possibly a little 1nore
thnn usual for Sunday morning.
Q. 12. Number of cars parked around and a number of
people there?
A. Yes, sir, several.
Q. 13. You talked about shattered glass on the road. I believe-! quote-"You said red glass sbatte·red".
A. Yes, red glass or red plastic.
Q. 14. Was it sl1attered in fine pieces or pretty large
pieces, or how was it shattered?
A. Well, it was not. so small as a. pin point, or it was not
large pieces either.
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Q. 15. Frmn the size of this glass-the traffic proceeding up and down the road could be traveling over that. glass 1
A. Yes.
Q. 16....1\.nd w·as doing that.!
A. Possibly, yes, sir.
Q. 17. ''Tho was the first person that talked to
you about what happened when you arrived T
2nd Tr.
pag·e 146 ~
A. ~ir. linllins.
Q. 18. Did he explain to you pretty carefully
what had happened there that n1orning?
A. Yes. I asked hin1 what happened. I learned that the occupants of the other vehicle bad been taken to the hospital.
Q. 19. ~Ir. ~Iullins said this happened here and this happened over there, is is the way it was, didn't he do that T He
hit n1e right here, I con1e down here and this is where I
stopped, is that t.he way he told you ·f
A. I don't remen1ber the ex.ac:t w·ords. I asked hhn to
explain to n1e what happened as he saw it.
Q. 20. Did you ever discuss what happened there, in your
nivesti-atim~, with any body beside l1in1 1 Did you get another
version of tl1e aec.ident. besides Lib l\iullins version 1
A. Yes, sir. I called for a R.ichlands Trooper to eheek at
the hospital .and I received the message baek that the occupants of the other vehie.Ie did not remember anything.
Q. 21. In other words, is it not a fact, if you kno,v, was
not the other two occupants passed out for some clays after the
aecident!
A. Yes.
Q. 22. You would not expect then1 to know anything on tlutt
day, would you¥
A. No, sir.
Q. 23. Your investigation fron1 the faets tl1a.t you noticed
were there, from the pl1ysical surroundings of the accident,
along- with Lib l\Iullins explanation, was that
2nd Tr.
rig:l1t?
page 147 ~ A. Tha.t is correct, sir.
0. 24. \fill you state, if anything, what Lib
)fnllens said, if anything, in regard to mov'ing his car when
~~ou got there?
A. No, I don't. ren1mnber any particular statement that l1e
tnade in regard to it.
Q. 25. Did he indicate his ·car was exactly where l1e had
~topped after the impact'
A. I don't renH~tuber what he sai(l in reference to that. That
was the impression that was left on me.
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Q. 26. The hupression that he left on you, they collided,
he stopped aud this car went over the bank 1
A. He didn't move his car after that, that was the impression I got.
Q. 27. Now, speaking of the tree where this car hit. I call
your attention to E.xhibit No. 8. Could you show on that
tree where the bark was taken offf
A. It was off or partly off right along- here to up about
right here.
By The Court:
A.
Q.
A.
Q.

Turn around so the Jurors c.an see.

Fron1 about right here to about right here.
28. The bark was peeled off near the botton1 "l
About twenty inches from the ground-two feet maybe.
29. Could you give the Jury an idea of the slope of the
hill where the tree was standing~
2nd Tr.
A. It is right steep. I don't know what the
page 148 ~ angle would be.
Q. 30. I believe you stated the tree was eighteen feet ten inches frmn the edge of the road? Is that right l
A. Eighteen feet nine inches 1neasured from the edg·L· of
the shoulder to the base of the tree.
Q. 31. That is the surface down f
A. Yes.
Q. 32. Fron1 here over would be some less than that¥
A. Yes, sir.
Q. 33. You went down to the tree, where this car w.as, either
on this day, or some time after that?
l\.. Yes, sir, I did.
Q. 34. That bank was so steep you had about to get on all
four to get back out of there~
A. Yes. I had trouble getting· out.
Q. 35. I hand you Exhibit No. 2, that is a picture you took
or some one else took~
·
A. Yes, sir.
Q. 36. On that day?
A. Yes.
Q. 37. Is that Lib ].fullens' car?
A. Yes, sir, it is.
Q. 38. Do you see, on inspection of tha.t picture,-do you
·see a tail light broken out 7
A. Fron1 looking at this picture it does not look like it is.
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Q. 39. I belieYe you stated you didn't know
where the red g·lass came from and you could not
r identify it as COining from Lib 1\:lullin 's car~
A. No, sir, I could not say definitely 'vhere it
came from.
Q. 40. You could not say, actually, it came fron1 this accident?
A. No, sir, not definitely.

2nd Tr.
page 149

REDIRECT EXAI\IINATION.

By Mr. Carl ·C. Gillespie:
Q. 1. You say that the information that you got out there
that day was a result of your investigation of the ground
and all the physical facts, as well as the answers to questions
you propolll!ded to 1\:fr. :Mullins f
A. Yes, s1r.
Q. 2. Did you ascertain that there were three boys there
by the side of the road that had seen this accident?
A. I ascertained there was three boys just. East of where
the accident happened.
Q. 3. Did you find out who they were?
A. Yes, I did.
Q. 4. Did you try to get any inforn1ation out of them~
A. I did.
Q. 5. 'Vere you able to get any inforn1ation out of them
that was inconsistent with tl1at you got from Lib 1\fullins 1

The plaintiff, by counsel, objected.
By Mr. Street: He is asking this question : You didn't
get another version of bow the aceident occurred except the
one you got from Lib 1\fullins. T·hat was not
2nd Tr.
cross examination. They opened it up.
page 150 ~ Objection. l-Ie is asking if he got any thing inconsistent with that he got from Lib Mullins.
By the Court: You tuight ask what information he got from
the others.
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EXA~IINATION

RESUl\IED.

By Mr. Gillespie:
Q. 6. What inforn1ation were you able to get from the three
boys supposed to be standing just East of the point of the
accident?
A. A very little. They indicated to me they were not pa.ying n1uch attention to what happened. Tl1ey 'vas not expecting an accident or anything of that kind.
Q. 7. You did question then1 and tried to get some information from them V
A. Yes, sir, I did.
Q. 8. Now, ~fr. Anderson, you say that. you saw this broken
glass or plastic, which looked like n1aterial from a tail ligl1t,
there in the \Vest bound traffic lane'
..c\.. Yes, sir.
Q. 9. Did :Mr. Mullins clain1 that that was fron1 his tail
light?
.l\.. Yes, sir.
Q. 10. And was his c11r there in plain view· of yon?
A. Yes, sir.
Q. 11. You could have readily seen that the tail lig·ht waR
not broken if it had not heen broken?
2nd Tr.
A. Yes. sir, I would think so.
Q. 12. Did you make any observation there at
page 151 ~
the time that that tail light was not broken~
.A... Well, according to 1ny book, I just-evidently I didn't.
Q. 13. l\fr. Anderson, if after having been told by one of
the parties involved in this accident that there was broken
g-lass or plastic out of the tail light and having· the car there,
do you think vou would have cl1eckecl to see whetl1er or not
that was true or not~
By Mr. Street: Objection to leading the witness.
By the Court: Don't lead the witness. You can ask hint
whether be did check it or not.

0. 14. You were standing back of the car, were you, tl1c
:\fullins car?
...~. Yes, sir.
Q. 15. Did you check the rear of the car?
A. Yes, sir. I just observed the whole car in general.
Q. 16. Now, did 1tfr. Mullins c-ome to you and volunteer all
this information or did you ask him for it?
A. I asked him what happened.
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Q. 17. Now, did I understand you to state, on cross examination, that you estimated the Mullins car to be about one
hundred feet \\7 est of where you found the red glass in the
highway?
A. Yes. That was only an estimate.
2nd Tr.
Q. 18. I believe you stated it actually measured
page 152 ~ -the tracks leading from that point where the
glass was eighty-one feet from the South edge of
the highway, then it was an additional distance of seventyfour feet eight inches to the poplar tree f
A. Yes. That is across on an angle, not running 'vith the
highway.
Q. 19. That would be from where the glass was to where
the car came in contact with the poplar tree!
A. Yes, sir.
RE-CROSS EXAJVIINATION.
Bv ~Ir. Street:
·Q. 1. Trooper Anderson, are you in a position to state
whether or not Lib 1\iullins 's tail light was broken. Can you
n1ake a statement definitely as to whether that tail light was
broken?
.A. No, sir, I could not. 1nake a. definite statement.
Q. 2. You don't recall it was~
.A.. I don't recall if or if not.
Q. 3. This was the picture that you took7
A. Yes.
Q. 4. And from the appe.arance of the pictureA. It was not. You can't tell it is on the picture.
Q. 5. On the other hand, you observed the other damage to
this ear!
A. Yes. sir.
Q. 6. What all was wrong with this car?
.
A. I didn't list each item on it, but the only
2nd Tr.
thing I got-that all the left side ·wa.s dam·aged.
page 153 ~ Q. 7. Do you remember the left front door was
damagedf
A. No, sir, I could not say.
Q. 8. You don't remember that was damaged?
A. (The witness did not answer).

By Mr. Sh·eet: We will stipulate the stopping distance.
By Mr. Carl C. Gillespie: We will stipulate whatever it
is.
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Q. 9. I hand you here a copy of the ·virginia Code. Do
you recognize that chart?
A. Yes, .sir.
Q. 10. vVill yon state what that is?
A. That is a chart set up by the :i\Iotor Vehicle Department concerning· the stopping distances for vehicles.
Q. 11. Lib ]\llullins has testified he 'vas driving· from thirty
to thirty-five miles an hour. vVill you check that chart and
tell us the total stopping distance it would ·require from him
to stop?
A. What speed?
Q. 12. Thirty to thirty-five.
A. Thirty-five miles an hour one hundred one foot, taking
reaction and breaking distances.
Q. 13. So if Lib Mullins was driving thirty-five 1niles an
hour and this impact took place and he hit his brake, it would
be a linlit of one hundred one foot before he could get stopped?
A. That would be the average.
2Iid Tr.
Q. 14. The average?
page 154 ~ A. Yes, sir.

RE-DIRECT EXAl\iiNATION.
By l\fr. Carl C. Gillespie:
Q. 1. Now, Trooper Anderson, you distinctly ren1e1nber
seeing this red glass on the highway and l\fr. l\Iullins telling·
you that that was the broken tail light out of his car, don't
you¥
A. Yes, sir .

•

•

•

•

OTIS ABEL,
another witness introduced on behalf of the defendant, being
first duly sworn, testified as follo·ws:
DIRECT EXAl\fiNATION.
By Mr. Carl C. Gillespie, Jr.:
Q. 1. W onld you state vour name?
A. Otis Abel.
"
Q. 2. Where do you livet
A. Cedar Bluff, Virginia. ·
Q. 3. What is your occupation f
A. Garage man.
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4. "\Vhere do you work?
Raven.
5. For '\\.,.hat business concern 1
Abel Auto R.epair.
Q. 6. Is that your own business'
A. Yes, sir.
Q. 7. In that business do you n1ake estimates
2nd Tr.
of repair costs?
page 155 r A. Yes, sir, I do.
Q. 8. F'or motor vehicles?
A. Yes, sir.
Q. Do you know Lib }\.fullins?
A. Yes, sir, I do.
Q. 10. Is that him right the·re ~
.li.. Yes, sir.
Q. 11. Do you recall Air. 1\Iullins bringing an automobile
to your place of business for an estimate for some damage
to his automobile~
A. Yes, sir.
Q. 12. Do you remember what type of automobile it was.
A. It was a '56 Ford, I think.·
Q. 13. Do you remember about when he brought that car
to you?
A. No, not exactly I don't. It has been a long time ago.
I can't rem.ember the date exactly.
Q. 14. I hand you what purports to be an estimate of repair costs-automobile repair costsA. Yes, sir.
Q. And ask you if you recognize tha.t?
A. I do, yes, sir. I made this estimate.
Q. 16. You recognize the hand writing ·on it?
A. Yes, sir.
Q. 17. Whose is it?
A. It is mine.
Q. 18. "\\'That is the date of tha.t!
2nd Tr.
A. It is dated 11-9-60.
page 156 ~ Q. 19. That would be November 9, 1960T
.l\.. Yes, sir.
Q. 20. Is the model automobile indicated on there?
A. Yes, sir.
Q. 21. What is it?
A. A 1956 Ford, four door ca.r.
Q. 22. Would you rea.d fron1 your estimate the parts and
the necessary estimate of labor repair and their costs?
Q.
A.
Q.
A.
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The plaintiff, by counsel, objected.
By the Court: That is to show the damage to the ear. To
sho'v the items that were damaged.
By Mr. Ca.rl C. Gillespie: That. is right.

To which ruling of the Court the plaintiff, by counsel, at the
time excepted.
A. Left front door, tail light lense a.nd bulb, repair left
quarter panel, repair left front door, repair left front fender,
refinish damaged parts.
Q. 23. Do you remen1ber examining this car ·and making
this estimate?
A. Yes, sir.
Q. 24. Do you re1uember ehecking the items on that car in
order to repair it?
·
A. Yes.
Q. 25. In particular the taillight and bulb?
A. I don't remember exactly the lense and bulb to be broken
out. It wa.s bound to be broken out or I would not put it
-on the estimate.

•
2nd Tr.
page 157

~

•

•

•

•

By :hfr. Gillespie: 'Ve want to introduce this
in eviddnce as Defendant's Exhibit No. 10.

Thereupon the estimate above referred to was filed in evidence, marked for identification as:
"DEFENDANT'S EXHIBIT NO. 10."
And the same is returned to the ,Court file.
CROSS EXAl\£INATION.

By Mr. John VV. Gillespie:
Q. 1. You say you don't ·remember it being broken out. Do
you remember any other damage to the car!
A. I ren1ember the door being dan1aged, the front quarter
panel being damaged. The light was broken otJ,t-I don't
remember exa.c.tly how it was broken out.
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Q. 2. The only thing you base it on, you wrote it down on
your report sheet?
A. Yes.
Q. 3. Did you fix itT
A. No, sir.
Q. 4. And this was in Novmnber, 1960?
A. Yes, sir.
Q. 5. Ife brought that car to you to get you to n1ake an
estimate, and you tell the Jury you didn't repair it?
A. No, sir, I didn't Yepail' it.
Q. 6. Even though the tail light was broken out?
A. Yes, sir.
Q. 7. He was driving· and using 'his car every day, and
vou didn't fix it f
2nd Tr.
· A. No, sir, I didn't. fl"{ it.. I was not supposed to
pag·e 158 ~ fix it. He just wanted an estimate.
Q. 8. You have not appeared in any of these
actions?
A. Recentlv?
Q. 9. This .. is the first one you have appeared it at all!
A. Several times.
Q. 10. I mn talking about growing out of this particular
ac.cident?
A. Yes, sir.
Q. 11. This is the first one?
A. Yes, sir.

•

•

•

•

•

.JER.RY NICE"\VANDER,
another witness introduced on behalf of the defendant, being
first duly sworn, te.stified as follows:
DIR.ECT EXAl\IINATION.
By 1\fr. Curl C. Gillespie, .Tr.:
Q. 1. vYould you state your name f
A. .Terrv Nice,vander.
Q. 2. Wl1ere do you live T
A. R.ichlauds.
Q. 3. How old a.re you!
A. T\ventv-six.
0. 4. 'Vh~re a.re von employed?
A. PatR Ford Sales.
Q. 5. "'\V11ere is tl1at locat(;'d?
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A. West Front Street in Richlands.
2nd Tr.
page 159

r

Q. 6. How long have you been working there?

A. Two years.
Q. 7. Do you know Mr. Lib Mullins?
A. I never met him before I made an estimate on his car.
Q. 8. Do you remen1ber 1naking an estimate on his car ·1
A. Yes, sir.
Q. 9. Do you remember approxhuately when that was that
the estin1ate was made ?
A. No, sir, I don't rmnen1ber.
Q. 10. Do you remen1ber what type of car he had~
A. I ren1ember it 'vas a '56 Ford.
Q. 11. I band you what purports to be a repair estimate
and will ask you if you recollect that?
A. That is my hand writing.
Q. 12. Is all the band writing there yours f
A. Yes, sir.
Q. 13. Is the auton1obile indicated on there 1
A. Yes.
Q. 14. \Vhat is that?
A. A '56 Ford four door.
Q. 15. Is the owner of that car indicated?
A. Yes, sir.
Q. 16. \Vho is that?
...\. Lib ~Iullins.
Q. 17. Is that estimate dated 1
A. Yes. Eleventh n1ontb, ninth day, 1960.
Q. 18. Noven1ber 9, 1960?
2nd Tr.
A. Yes.
page 160 r Q. 19. You say ~"OU made that estimate and
that it is all in your hand writing?
...\. Yes, sir.
Q. 20. Would yon read to the ,Jury the itetns of repair
that you found to he necessary and needed, with the cost?
A·. Repair one left fender, ·repair left front door, repair left
rear quarter panel, one tail lamp and lense, one tail lamp
bulb, paint and refinish damag·e, costs of parts $83.15 and
cost of labor $89.95.
Q. 21. Do you ren1ember the tail light and bulb lJeing hvo
iten1s of repair that ear needed?
A. "'\Yell, it has been quite a. while ago. I have it. on the
estimate. I would say it was dan1aged in some w·ay or I
would not have put it on there.
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Otis .Abel.

(l. ~~. You wouh.lnot
JHW<led 1o he replaced?
_.-\. That i ~ rigl1t.

han~

put it on there if it had not been

By :\lr. Uillespi(~: \Ve offpr
l>Pft~udant ·~ Exhillit ~ o. ll.

thi:-:

ThPl'Pil]IOH 1hp Pst i111n t P a hon~
for iclontiflrntion a~:

l'P t'erl'Pll

q

<1 :-:tilnate

n1 e\·idence as

to was filed, marked

I> I~~FEXJ>.\ X'l~ 'S EX II I HFr XO. 1l."

.\mlth(• original ol' ;-;nuw

i~

rdnrnNl to the Court file.

By .\rr.• Joltn \\". OillPspiP:
Q. 1. \\'hnt tinw ol' <lay di(l Lih hrillp: his ea1· to ~·on?
4\. I dou 't re1nemhrr.
Q. 2. Did he te 11 yon wlwtlwr ltP hall had n n~· otlH'r rstimate nwdo?

2nd l'r.
pngP 1Gl }-

A.
Q.
A.

Q.
A.

~\.lie

didn't lliPIItion it.
Q. 3. Yon didn '1 <lo t]w work?
Xo, r--ir, 1 haYe not done tl1e work.
4. I-T as it heen donr?
Not that I know of.
5. That ir-- two yrar~ ago~
Y r~, ~ir.

O~PIS ABEL,
a witness lwrPtoforP tPr--tified on lwhalf of tlH' llefr11dant, lwiug· recallPd, testified ns follows:

DIRECre EXA?\riXATION.
R,~

1fr. Carl C. Gillespicl, .Jr.:
· Q. 1. 1fr. A hel, smn<:' qne~tion lw~ a n~(lll as to an itr.n1
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of your esthnute here as a left qmu-ter panel. I would likP
for von to tell us what that means?
A·. That left quarter pmwl is the smuc as the left rear
fender on the late 1nodcl cars. It does not cmuc off separately.
It is the whole panel. You can't class it as heing a panel.
They don't have a sC'pH rn te rca r feuder like the old en r~
do.

Bv the Court:
2nd Tr.
pag·e 162 ~ · Q. 2. You lll(IHH the old 1nodcls?
1\. Yes. Thirty-five, thirty-four, i11 ther(l, tlw
fender has conte off.
Q. 3. In this particulat· easp of this '56 Fot·d thP ](1ft quarter
panel nletlns tlw left rear fi!Hdet·?
A. Yes, sir.

2nd Tr.
page 191 ~*
B\~ the Court: I uHdt~rstaud, frmn the Sheriff, that ~·ou
desii·e to ask the Court so1ne questions.
By Earl S. \Vallace, Esq., A Juror: Our question is this,
Your I-Ionor: \Ve have here a pirture which was achnitted
as ]ijxhibit No. 5, and we undPrstood that 've were to cousidc•r
these pirtnres as evidence in the case. There are certain
tire 1narks on one of these• pic~tures sl1own on the highway.
They 'vere not 1nentioued in the evidence presented. Our
question is: l\Iay we, or may we not consider those track:;;?
By the Court: The purpose of tlu1t Exhibit was to show
the g-eneral loea tio11 of the a rea over there. As 1
2nd Tr.
uude1·stand there is no evidence of any tire 1narks,
page 192 ~- except perlwps Ronte tire nwrks of the plaintiff'~
car as it went down the road and ovet· the bank.
AnY other 1ire nun·ks there is no evidence.
By l\Ir. "\\rallace: The~e are the n1arks w·e are con~idering-.
By the Court: That is up to you ,Jurors to deter1ninr.
''l1ether or not those tire n1arks 1nav have been th(l car that
went over th(l hnnk ther(l iR no evidence. That iR for you
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gcntlmnen to <letcrn1ine. There is no evidence of anything in
that picture except the tree and the automobile that was there.
I don't know that any other questions were asked. 'Vhether or
not those tire marks have nnything to do 'vith the accident
there is no evidence to thnt effect. You gentlemen al'o the
triers of tl1o facts .

.A. Copy-Teste:

H. G. TURNER, Clerk.
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