NOTICE TO COUNSEL
This case probably will be called at the session of court
to be held
APR
1964
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia
I

AT RICHMOND.

Record No. 5761

VffiGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of ~ppeals Building in the City of Richmond on Wednesday
the 16th day of October, 1963.
JOSEPH B. HUDGINS AND E. CLAUDE PACE, JR.,
EXECUTORS OF THE ESTATE OF MAXWELL S. HUDGINS, DECEASED,
.
Plaintiffs in error,
against
RANDOLPH F. JONES AND ALLSTATE INSURANCE
COMPANY,
Defendants in error.

From the Circuit Court of Roanoke County
F. L. Hoback, Judge

Upon the petition of Joseph B. Hudgros and E. Claude
Pace, Jr., Executors of the estate of Maxwell S. Hudgins,
deceased, for the use and benefit of Fidelity and Casualty
Company of New York, a writ of error is awarded them to
a judgment rendered by the Circuit Court of Roanoke County
on the 26th day of April, 1963, in a certain proceeding then
therein depending wherein the said petitioners were plain.;.
tiffs and Randolph F. Jones, Jr., and. another were defendants; upon the petitioners, or some one for them, entering
into bond with sufficient security before the clerk of the
said circuit court in the penalty of three hundred dollars,
with condition as the law directs.
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Filed in the Clerk's Office the 11 day of January, 1962.
Teste:
ROY K. BROWN, Clerk
By GRACE E. FERGUSON, D. C.
BILL OF COMPLAINT

To The

Hot~orable

F. L. Hoback, Judge:

Your complainants would respectfully show unto the Court
the following case :
1. That heretofore on the 24th day of November, 1959, at
about 10 :50 A. 11., one Maxwell S. Hudgins, now deceased,
was driving a 1956 Cadillac automobile in a general easterly
direction on State Route #625 in the County of Roanoke,
Virginia, and was approaching the point at which State Route
#625 intersects with State Route #626; at the time of the
accident hereinafter described, it was raining and both roads,
which are two-lane, hard-surfaced roadways, were wet;
that State Route #626 intersects with State
page 3 ) Route #625 at approximately a right angle from
the northerly side of State Route #625, the latter
being known as Hershberger Road; that Margaret Meade
'Vagoner was a passenger in the Hudgins' automobile.
2. That at said time and place the defendant, Randolph F.
Jones, Jr., was driving a 1953 F·ord automobile in a general
westerly direction ou State Route #625 and was likewise
approaching said intersection; that as the said Hudgins arrived at said intersection, he grossly negligently proceeded
to turn left for the purpose of entering State Route #626
and grossly negligently did so in the face of the defendant
Jones' approaching Ford automobile; that the two vehicles
collided and the aforesaid Margaret Meade Wagoner was
severely, painfully and permanently injured; that h~r injuries
were the proximate result of the gross negligence of the said
Maxwell S. Hudgins and of the negligence of the defendant,
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Randolph F. Jones, Jr., generally, and specifically the negligent failure of the defendant Jones (a) to keep a proper and
effective lookout, (b) to keep the said Ford automobile under
reasonable and proper control and (c) to drive at a reasonable, proper and lawful speed under the circumstances there
and then obtaining.
3. That the acts of negligence on behalf of both Maxwell
S. Hudgins and Randolph F. Jones, Jr., were joint and concurred in proximately causing the injuries to Mrs. Wagoner;
that the torts involved on behalf of both drivers were mere
acts of negligence and involved no moral turpitude; that
Maxwell S. Hudgins and Randolph F. Jones, Jr., were joint
tort-feasors in and about said accident.
.
4. That at the time of the aforesaid accident, the Fidelity
and Casualty Company of New York had issued a policy of
indemnity or liability insurance on the 1956 Cadillac automobile operated by Maxwell S. Hudgins, which said policy
was in force on the date of the accident in question and was
applicable thereto; that the defendant, Allstate Insurance
Company, had previously issued a policy of indemnity or
liability insurance upon the 1953 Ford automobile operated
by Randolph F. Jones, Jr., which said policy was in effect on
the date of the accident in question and was applicable
thereto;
5. That the Fidelity and Casualty Company of
page 4 )
New York promptly entered into negoti~tions
with the said Aiargaret Meade Wagoner for the purpose of
cmnpromising and settling her claim for injuries against the
said ~faxwell ~- Hudgins; that a settlement was arrived at
with Mrs. Wagoner on or about the 17th day of July, 1961,
whereby the said Margaret Meade Wagoner was paid the
sun1 of $15,000.00, by Fidelity and Casualty Company of New
York on behalf of its insured, Maxwell S. Hudgins; that the
injuries to Mrs. Wagoner were substantial, severe and permanent, and said settlement figure of $15,000.00 was reasonable and was paid to her by Fidelity and Casualty Company
of New York in good faith and to avoid the expense of litigation and was arrived at in view of the concurring liability of
MaxwellS. Hudgins and Randolph F. Jones, Jr.
6. That the Fidelity and Casualty Company of New York
undertook to obtain from Allstate Insurance Company contribution of one-half of said payment of $15,000.00, but the
said Allstate Insurance Company has heretofore failed and
refused to make such contribution in the sum of $7 ,500.00.
7. That this action for contribution is brought by the complainants, Joseph B. Hudgins and E. Claude Pace, Jr., Ex-
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ecutors of the Estate of Maxwell S. Hudgins, deceased, the
said Maxwell S. Hudgins having departed this life on February 3, 1960, and they having duly qualified before the
clerk of this court as his personal representatives on February
9, 1960; that said· complainants are suing in their capacity
as Executors of the Estate of ~faxwell S. Hudgins, deceased,
and for the use and benefit of Fidelity and Casualty Company
of New York which has heretofore made the payment and
agoner on behalf of the said Maxsettlement with Mrs.
well S. Hudgins and the Estate of Maxwell S. Hudgins,
deceased.
8. That the complainants are advised and do allege that
they are entitled to have the defendants, Randolph F. Jones,
Jr., and Allstate Insurance Company, pay to Fidelity and
Casualty Company of New York, by way of contribution, the
sum of $7,500.00, being one-half of the amount for which the
claim of Margaret Meade 'Vagoner against Maxwell S. Hudgins and Randolph F. Jones, Jr., was settled.
page 5 )
WHEREFORE, the complainants pray that a
proper order be entered by this court requiring
and compelling the defendants, and each of them, to pay to
Fidelity and Casualty Con1pany of Neu' the sum of $7,500.00,
together with interest from the 17th day of July, 1961, and
the costs of this suit.
And your complainants will eYer pray.

'r

JOSEPH B. HUDGINS and
E. CLAUDE PACE, JR.,
Executors of the Estate of
Maxwell S. Hudgins, deceased
By Counsel
Evans B. Jessee
Arthur E. Smith
Evans B. Jessee
404 Shenandoah Building
Roanoke, Virginia
Counsel for Complainants
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MOTION TO TRANSFER CASE FROM EQUITY
TO LAW SIDE OF COURT
Comes now the respondent, Randolph F. Jones, Jr., by
counsel, and moves the Court to transfer this case from the
Equity to the Law side, and for his grounds for said motion,
this respondent says :
1. That this is a suit for contribution between alleged joint
tort feasors and an adequate remedy is available at law.
2. That contribution claims among wrongdoers arises from
an implied promise to pay a proportionate amount of the
joint obligation by each of the obligors at the time the full
claim is satisfied by one of them, and an adequate remedy
at law has been expressly recognized, especially in cases involving alleged joint tort feasors.
3. That in order for the plaintiff to recover in this case
the negligence of this respondent must be established by a
preponderance of the evidence as a proximate or contributing
cause of the injuries of Margaret Meade Wagoner as appears
from the face of the Bill of Complaint. This type of case
·
has an adequate legal remedy.
4. There are no equitable issues involved in this case.
Therefore, this respondent feels that the ends of justice
could well be preserved and, therefore, prays the_
page 9 ] Court to transfer this suit to the Law side of
the docket.
RANDOLPH F. JONES, JR.
By GENTRY, LOCKE & RAKES
By: RICHARD C. RAKES
His Attorneys

*

*

*

*

*

Filed in the Clerk's Office Circuit Court of Roanoke County
Va., February 6, 1962.
·
Teste:
ROY K. BROWN, Clerk
By JAMES F. TOBEY, Deputy Clerk
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MOTION TO ABATE SillT AGAINST ALLSTATE
INSURANCE COMPANY
Comes now, Allstate Insurance Company, an Dlinois corporation, by counsel, and moves the Court under §8-96 of the
Code of Virginia to abate this suit against said Allstate Insurance Company and to dismiss it as a party defendant
on the following grounds:
1. This is, in effect, a suit for damages for personal injury
arising out of an automobile accident. It is alleged that one
of the respondents, Randolph F. Jones, Jr. was guilty of
negligence which proximately contributed to the injuries of
one, Margaret Meade 'Yagoner, a passenger in the car of the
plaintiff's decedent. The plaintiff has not established any
legal liability as yet against said Randolph F. Jones, Jr., and
therefore, has no cause of action against this respondent at
the present time.
2. That although this respondent had an automobile liability
insurance policy in force on the said Randolph F. Jones, Jr.,
at the time of the accident in question, said policy does not
contain any provision which would allow· it to be made a party
defendant to any action on the merits against its policyholder.
On the contrary, paragraph 6 of the ''Conditions'' of the
aforesaid policy provides as follows:
'' 6. Action Against Company (Part 1) No action shall lie
against the company unless, as a condition precedent thereto,
the insured shall have fully complied with all the
page 11 ) terms of this policy, nor until the amount of the
insured's obligation to pay shall have been finally
determined either by judgment · against the insured after
actual trial or by written agreement of the insured, the claimant and the company.
''Any person or organization or the legal representative
thereof who has secured such judgment or written agreement
shall thereafter be entitled to recover under this policy to
the extent of the insurance afforded by this policy. No person
or organization shall have any right under this policy to
join the company as a party to any action against t4e insured
to determine the insured's liability, nor shall the company
be impleaded by the insured or his legal representative.
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Bankruptcy or insolvency of the insured or of the insured's
estate shall not relieve the company of any of its obligations
hereunder."
3. That the aforesaid provision substantially complies and
does not conflict with §38.1-380 of the Code of Virginia.
4. That the plaintiff has no privity with, nor any claim
against this respondent until such time as a judgment might
be secured against its policyholder, Randolph F. Jones, Jr.
'\'1lerefore, this respondent prays that the Court will hold
this suit premature as to it, and that an Order will be entered
dismissing Allstate Insurance Company as a party defendant.
ALLSTATE INSURANCE COMPANY
By GENTRY, LOCKE & RAKES
By: RICHARD C. RAKES
Its Attorneys
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*

*

*

*

Filed in the Clerk's Office Circuit Court of Roanoke County
Va., February 6, 1962.
Teste:
ROY K. BROWN, Clerk
By JAMES F. TOBEY, Dep. Clerk
page 12 )
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Filed in the Clerk's Office Circuit Court of Roanoke County
Va., Febru~ry 6, 1962.
.
Teste:
ROY K. ·BROWN, Clerk
By JAMES F. TOBEY, Dep. Clerk
MOTIONS OF RANDOLPH F. JONES, JR.
Comes now, Randolph F. Jones, Jr., by counsel, and moves
the Court as follows:
(1) To add Fidelity and Casualty Company of New York
as a party plaintiff under §8-96 of the Code of Virginia; and
(2) To strike and delete the following of the complainant's

bill:

8
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So much of paragraph 4 of the complaint which reads:

''That the defendant, Allstate Insurance Company had
previously issued a policy of indemnity or liability insurance
upon the 1953 Ford automobile operated by Randolph F.
Jones, Jr., which said policy was in effect on the date of the
accident in question and was applicable thereto;''
(3) That the complainants be required to amend paragraphs 6, 8, and the unnumbered concluding paragraph of
their Bill as follows :
6. "That the Fidelity and Casualty Company of New York
undertook to obtain from Randolph F. Jones, Jr., contribution of one-half of said payment of $15,000.00, but said
Randolph F. Jones, Jr., has heretofore failed and refused to
make such contribution in the sum of $7 .500.00. ''
8. ''That the complainants are advised and do allege that
they are entitled to have the defendant, Randolph F. Jones,
Jr., pay to Fidelity and Casualty Company of New York, by
way of contribution, the sum of $7 ,500.00, being
page 13 ] one-half of the amount for which the claim of
Margaret 1\Ieade '\Vagoner was settled.''
Concluding paragraph:
''Therefore, the complainants pray that a proper Order
be entered by this Court requiring and compelling the defendant to pay to Fidelity and Casualty Company of New York
the sum of $7,500.00, together with interest from 17th day of
July, 1961, and the costs of this suit."
And for his grounds for his first Motion, this respondent
assigns the following:
1. Fidelity and Casualty Company of New York has paid
the claim against the estate of its insured, MaxwellS. Hudgins,
deceased, and is, therefore, subrogated to any claim for C9ntribution said estate might have against this respondent.
2. That Fidelity and Casualty Company of New York is
the real party in interest and the present complainants have
no interest one way or the other in the outcome of this litigation.
3. That if objection is made to adding the said Fidelity
and Casualty Company of New York as a party plaintiff to
this suit, that the caption should at least be amended to show
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that the present complainants are suing for the use and
benefit of Fidelity and Casualty Company of New York. They
admit this in paragraph .7 of the Bill of Complaint.
And for his grounds for his second Motion, this respondent
assigns the following:
1. As Allstate Insurance Company is not a proper party
to this suit, no reference to it should be made in the Complaint.
2. This is a suit for contribution and in order to recover
the complainants must establish negligence on the part of
this respondent which was a proximate or contributing cause
of the injuries of Margaret Meade Wagoner.
.
3. The question as to whether this respondent carried automobile liability insurance which would cover him on this claim
is not a proper issue in this negligence case.
page 14 )
And for his grounds for his third Motion, this
respondent assigns th.e following:
1. As to paragraph 6 of the Bill, all reference to Allstate
Insurance Company should be deleted for the reasons stated
in argument on the second Motion above.
·
2. As to paragraph 8, all reference to Allstate Insurance
Company should be deleted and the reference to the claim of
Margaret Meade Wagoner against Maxwell S. Hudgins and
Randolph F. Jones, Jr., should likewise be deleted, the latter
because it adds nothing material to the pleading and suggests
that Margaret Meade Wagoner asserted a claim against
Randolph F. Jones, Jr.
3. As to the unnumbered concluding paragraph, it is obvious that Qnly this respondent should be a. named defendant,
and any reference which indicates that there is more than
one defendant should be deleted.
Wherefore, this respondent prays that the relief requested
in these Motions shall be granted and that an appropriate
Order be entered to this effect with leave for this respondent
to file his plea to the merits to so much of the Bill as he may
be required to answer.
·

RANDOLPH F. JONES, JR.
By GENTRY, LOCKE & RAKES
By: RICHARD C. RAKES
ffis Attorneys

*

*

*

*

*
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*
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*

*

*

ORDER
This case came on to be heard on February 19, 1962, on
various motions of the defendant, Randolph F. Jones, Jr.,
and Allstate Insurance Company, and the Court considered
first the motion of the defendant, Randolph F. Jones, Jr.,
to transfer this case from the Equity to the Law side of
the docket and same was argued by counsel.
And it appearing unto the Court that there does not appear
to be any essential equitable issue involved and that a jury
trial on the question of negligence will be required, it is
accordingly ORDERED that the motion be sustained and
that this case be transferred from the Equity to the Law side
of the docket.
" . . hereupon, argun1ent was also hE'ard on the motion of
the defendant, Randolph F. Jones, Jr., to add Fidelity &
Casualty Company of Xew York as a party plaintiff under
~8-96 of the Code of 'rirgiuia, and satne was likewisE' argued
by counsel.
And it appE'aring unto the C'ourt that JantE's B. Hudgins
and E. ClaudE' PacE', .Jr., Ex(.lcutors· of the estatE' of :hiaxwell
S. Hudgins, d(.lceas(.ld, have no intE'rest in the subpage 16 ) ject matter of this proceeding and that the real
party in interest is Fidelity & Casualty Company
of New York, it is accordingly ORDERED that said n1otiou
is sustained to the extent that the caption will read and the
plaintiff hE'nceforth will h(.l, JosE'ph B. Hudgins and E. Claude
Pace, .Jr., Executors of the EstatE' of liaxwell S. Hudgins,
deceased, for the use and benefit of Fidelity & Casualty Company of XE'w York, to which action of the Court th(.l complainaut, by counsel, duly excepted on the grounds that the Court
is without authority to cause the nan1e of Fidelity & Casualty
Con1pany of New York to be included in the caption of this
cas(.l and no proper procedural purpos(.l will be served thereby,
and for the further reason that it is improper that the name
of Fidelity and Casualty Company of New York hE' caused
by tb(.l Court to appear in the caption and thE'rehy unnecessarily and improperly disclose to a jury hearing the issue on
liability the interest of the insurance company "Which has
heretofore made payment on behalf of Maxwell S. Hudgins
or his estate, and now is the real owner of the cause of action,
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the identity of the owner of the cause of action being immaterial to the proceeding.
Whereupon, argument was then heard on the motion of
Allstate Insurance Company to abate the suit against it and
dismiss it as a party defendant and same was likewise argued
by counsel.
And the Court being of the opinion that any action against
said Allstate Insurance Company is premature at this time
since no judgment has been obtained as yet against Randolph
F. Jones, Jr., doth accordingly ORDER that said motion be
sustained, that said Allstate Insurance Company be dismissed
as a party defendant to this action, and that this case will
proceed henceforth under the style of Joseph B.
page 17 ] Hudgins and E. Claude Pace, Jr., Executors of
the estate of Maxwell S. Hudgins, deceased, for
the use and benefit of Fidelity & Casualty Company of New
York, plaintiff, vs. Randolph F. Jones, Jr., defendant, to which.
action of the Court the complainant, by counsel, duly excepte~
on the grounds that Allstate Insurance Company, having issued a policy of indemnity as to the obligation which is the
subject matter of this proceeaing, is, as indemnitor, jointly
liable with the defendant, Randolph F. Jones, Jr., and should
be proceeded against in this suit, rather than to require the
complainant to previal in this proceeding and then be required
to institute a further action for the collection of its judgment,
if one be rendered herein.
Pursuant to this action by the Court, it appears that the
remaining motions of Randolph F. Jones, Jr., to strike and
delete certain allegations from the Bill, and to amend other
portions thereof, should be sustained · and it is accordingly
ORDERED that the following amendments be made to the
Bill of Complaint henceforth to be referred to as a Motion for
Judgment:
Paragraph 4 to read as follows with all reference to Allstate
Insurance Company deleted:
''That at the time of the aforesaid accident, the Fidelity &
Casualty Company of New York had issued a policy of indemnity or liability insurance on the 1956 Cadillac automobile
operated by Maxwell S. -Hudgins, which said policy was in
force on the date of the accident in question and was applicable thereto.''
Paragra~h

6 to read as follows:
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"That the Fidelity & Casualty Company of New York
undertook to obtain from Randolph F. Jones, Jr., contribution of one-half of said payment of $15,000, but said Randolph
F. Jones, Jr., has heretofore failed and refused to make such
contribution in the sum of $7,500. ''
page 18 ]

Paragraph 8 to read as follows:

''That the plaintiffs are advised and do allege that they are
entitled to have the defendant, Randolph F. Jones, Jr., pay to
Fidelity & Casualty Company of New York, by way of contribution, the sum of $7,500, being one-half of the amount for
which the claim of Margaret Meade Wagoner was settled.''
Concluding paragraph to read· as follows:
''Therefore, the plaintiffs pray that a proper Order be entered by this Court requiring and compelling the defendant to
pay to Fidelity & Casualty Company of New York the sum of
$7,500, together with interest from 17th day of July, 1961,
and the costs of this suit.''
To which action of the Court the complainant, .by counsel,
duly excepted on the grounds that the matters and things set
forth in the complainant's original pleading are- factual matters and are pertinent to the issu()s· dealing with the right of
contribution in this case-, and particularly the right of the
complainant to contribution fron1 Allstate Insurance Company, the inden1nitor of Randolph F. Jones, Jr.
Enter: April 26, 1962
F. L. HOBACK
Judge
page 19 )

*

*

*

*

*

*

*

*

*

*

ORDER
This day cante the parties to this action, and it appearing
unto the Court that no Responsive Pleading has been filed
by the defendant subsequent to the Court's ruling ~n various
Motions and trasferring this cause to the Law side of the
docket, upon motion of the said defendant, it is ORDERED
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that the defendant, Randolph F. Jones, Jr., be, and he hereby
is, permitted to file a Responsive Pleading to the Motion for
Judgment, as amended, any time between now and July 1,
1962.
And the Clerk of this Court is ORDERED to forthwith
furnish unto any party to this action, or their attorneys, a
certified copy of this Order upon their making proper application therefore.
. Enter: June 1, 1962
F. L. HOBACK
Judge

*

*

*

*

*

*

*

*

*

*

page 20 ]

RESPONSIVE PLEADING OF THE DEFENDANT
Comes now the defendant, by counsel, and pursuant to
Order of the Circuit Court of Roanoke County entered on
the first day of June, 1962, files this his Responsive Pleading
to the plaintiffs' amended Motion for Judgment.
1. The defendant admits the allegations contained in paragraph 1. of the plaintiffs' ~lotion for Judgment.
2. The defendant admits only so much of the allegations of paragraph 2. of the plaintiffs' Motion for J udgment which alleges that at the time and place the defendant,
Randolph F. Jones, Jr., was driving a 1953 Ford automobile
in a gener~l westerly direction on State R~ute 625 and was
approaching the intersection with State Route 626; that as
Hudgins arrived at said intersection, he grossly negligently
proceeded to turn left for the purpose of entering State Route
626 and that he grossly negligently did so in the face of the
defendant Jones' approaching Ford automobile; and that the
two vehicles collided with Margaret Meade Wagoner, a passenger in the Hudgins vehicle, being injured. The defendant
denies the remaining allegations in said paragraph 2. of the
plaintiffs' Motion for Judgment which allege that the injuries
of the said ~fargaret Meade Wagoner were the
page 21 ] proximate result of the negligence of the defendant, Randolph F. Jones, Jr., generally, and it is
further denied that the defendant failed to keep a proper and
effective lookout, to keep his said Ford automobile under
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reasonable and proper control and to drive the same at a
reasonable, proper· and lawful speed under the circumstances
there and then obtaining.
3. The defendant denies that he was guilty of any act of
negligence which was joint and concurrent and proximately
caused the injuries to Afargaret Meade Wagoner or that he is
a joint tort feasor with Maxwell S. Hudgins in and about said
accident, all as alleged in paragraph 3. of the plaintiffs'
Motion for Judgment.
4. The defendant admits the allegations contained in amended paragraph 4. of the plaintiffs' Motion for Judgment.
5. The defendant is not advised as to the allegations contained in paragraph 5. of the plaintiffs' Motion for Judgment,
but assumes them to be true except that it is denied that
there is any concurring liability involving the defendant to
the said Margaret 1\Ieade Wagoner, as alleged therein.
6. The defendant admits the allegations contained in paragraph 6. of the plaintiffs' Motion for Judgment and says
that he has failed and refused to make any contribution to the
plaintiffs since he is and would not be liable to Margaret
Meade Wagoner for the injuries she sustained in the accident
in question.
7. The defendant is not advised as to the allegations contained in paragraph 7. of the plaintiffs' Motion for Judgment,
but assumes them to be true.
8. The defeudant denies that the plaintiffs are entitled to
have him pay to them or Fidelity & Casualty Company of New
York by way of contribution the sum of $7,500.00 as alleged
in paragraph 8. of the plaintiffs' l\Iotion for Judgment.
9. The defendant denies each and every alpage 22 ) legation in the plaintiffs' ~lotion for Judgment
which attempts to show that he was guilty of any
negligence which was either a proximate or contributing cause
of the automobile accident in question and the resulting injuries of ~largaret Meade 'Vagoner.
10. The defendant takes the position that plaintiffs admit
that l\Iaxwell S. Hudgins, deceased, was guilty of gross negligence in making a left turn in front of the defendant and that
such gross negligence was a proximate cause of the accident
and resulting injuries to Margaret 1\Iead 'Vagoner; that in
view of these admissions the defendant could not have been
guilty of negligence which was a contributing cause of the
accident and injuries aforesaid and that the sole proximate
cause of the accident was the admitted gross negligence of
MaxwellS. Hudgins, deceased.
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Wherefore, the defendant asks that he may be hence dismissed with his reasonable costs in this behalf expended.
RANDOLPH F. JONES, JR.
By: GENTRY, LOCKE & RAKES
By: RICHARD C. RAKES
His Attorneys

*

*

*

*

*

Filed in the Clerk's Office Circuit Court of Roanoke County
Va., Jun~ 16, 1962.
Teste:
ROY K. BROWN, Clerk
By JAMES F. TOBEY, Dep. Clerk

*

*

*

*

*

*

*

*

*

*

page 44 )

This day came the parties, plaintiffs and defendant, by
their attorneys, and the defendant having heretofore filed his
responsive pleadings herein, issue is joined herein. There
came also a panel of thirteen qualified jurors, drawn and
summoned in the manner prescribed by law, from the list of
which counsel for both plaintiffs and defendant, each struck
off alternately three of said jurors, the remaining constituting the ju~y for the trial of the case, towit: T. D. Griffin,
Samuel \Y. Cox, Charles H. Hatcher, L. Earl Simms, Howard
S. Rice, Ralph L. Deacon and Carroll M. Bowman, who were
duly sworn well and truly to try the issue joined, and a true
verdict to render according to the evidence. And at the conclusion of the plaintiffs' evidence, the defendant, by counsel,
moved the Court to strike the evidence of the plaintiffs, and
to enter up summary judgment on behalf of the defendant,
which motion was argued by counsel. And the Court, after
having considered said motion, doth sustain the same, and
thereupon it is ordered that the jury from rendering their
verdict herein be excused, and summary judgment in favor
of the defendant be awarded herein against the plaintiffs,
to which action of the Court herein, the plaintiffs, by counsel,
excepted.
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It is therefore considered by the Court that the plaintiffs,
Joseph B. Hudgins and E. Claude Pace, Jr., Executors of the
Estate of Maxwell S. Hudgins, deceased, for the use and
benefit of Fidelity & Casualty Company of New York, take
nothing by their action herein, but that the defendant, Randolph F. Jones, Jr., do have and recover of the plaintiffs,
Joseph B. Hudgins and E. Claude Pace, Jr., Expage 45 ) ecutors of the Estate of Maxwell S. Hudgins,
deceased, for the use and benefit of Fidelity &
Casualty Company of New York, his costs by him in this
behalf expended.
Enter: April 26, 1963.
F. L. HOBACK, Judge

*

*

*

*

*

*

*

*

*

*
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR
Pursuant to the pro,·isions of Rule 5 :1, Section 4, of the
Rules of the Supreme Court of Appeals of Virginia, the plaintiffs, Joseph B. Hudgins and E. Claude Pace, Jr., Executors
as aboYe set forth, hereby giYen notice of appeal from a final
Order entered by the Circuit Court of the County of Roanoke,
Virginia, on the 26th day of .April, 1963.
Pursuant to said Rule, the plaintiffs assign as error, the
following:
1. The transfer of this case from the equity side to the law
side of the Court by order entered April 26th, 1962.
2. The dismissal by the Court of the Allstate Insurance
Company as a party defendant, by Order entered by the Court
on A. pril 26th, 1962.
3. The amendment by the Court of certain portions of
the plaintiffs' bill of complaint, by Order of the Court entered
on the 26th day of April, 1962.
4. The Rule by the Court of the plaintiffs'
page 129 }
objection to that portion of the defendant's crossexamination of Mrs. ~Iargaret Meade 'Vagoner 4ealing with
statements made by Maxwell S. Hudgins.
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Mrs. Mabel P. Hudgins
5. The sustaining by the trial Court of the defendant's
motion to strike the plaintiffs' evidence.
Given under my hand this 20th day of June, 1963.
JOSEPH B. HUDGINS and E. CLAUDE PACE,
JR., Executors of the Estate of Maxwell S. Hudgins,
deceased, for the use and benefit of FIDELITY &
CASUALTY COMPANY OF NEW YORK.
By Counsel

*

*

*

*

*

Filed in the Clerk's Office Circuit Court of Roanoke County
Va., June 21, 1963.
Teste:
N.C. LOGAN, Dep. Clerk
Dep.
page 1 )

*

*

*

*

*

*

*

*

The discovery depositions of MRS. MABEL P. HUDGINS
and MRS. MARGARET MEADE WAGNER, taken before
~Iarcus A. Bieler, a Notary Public in and for the State of Virginia at Large, pursuant to agreement of Counsel, at the law
offices of Gentry, Locke & Rakes, Boxley Bldg., in the City of
Roanoke, Virginia, at 7:15 o'clock P.M., on the 22nd day of
April, 1963, to be read in evidence on behalf of the Defendant
in the above-entitled cause pending in- the Circuit Court of
Roanoke County, Virgi;nia.
Dep.
page 3 )

*

*
April 22, 1963.
7 :15 o'clock P.M.

!\IRS. MABEL P. HUDGINS
a witness of lawful age, having been first duly sworn, deposes
and says as follows :
DIRECT EXAMINATION
By Mr. Moore:
Q. Mrs. Hudgins, what is your address!
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A. Route 10, Box 45, Roanoke.
Q. What is your age f
A. Sixty-four. ·
Q. What date did your husband pass away, Mrs. Hudgins f
A. February the 3rd, 1960.
Q. 1960!

A. Ahum..
Q. Mrs.· Hudgins, on November 24th, 1959, your husband
was involved in an automobile accident with Randolph F.
Jones, Jr., and, as I understand it, you were seated in the
right front seat of your husband's car, is that not correctT
A. Yes.
Q. What was your husband's. over-all condition!
A. It was my car but he was driving it.
Q. 'Vhat was your husband's over-all condition of health at
that timeT
Dep.
A. Well, he was as well as usual ; he had a dead
page 4 ) kidney and he had pus pockets all around here
(indicating); and the steering wheel hit him in
there.
Q. I see.
A. But he didn't have any trouble from that condition.
Q. 'Vere his eyes all right!
A. Oh, yes.
Q. Did he wear glasses!
A. Yes.
Q. Did he have his glasses 011 when this accident occurred T
A. Yes, he wore them all the time.
Q. Mrs. Hudgins, when this accident occurred, who was in
the automobile and where were they seated T
A. Mr. Hudgins was 011 the left driving and I was on the
right front, and liargaret - lirs. 'Yagner was in the back.
Q. Do you remember whether she was on the right or the
·
left in the back T
A. No, I don't remember.
Q. 'Vhere were you folks going that day!
A. We were- I saw a plane burst into flames and called to
my husband. He and 1\largaret were in the basement working.
Q. In the basement of what!
A. My home ; the office is in my basement.
Dep.
Q. I see. And .
page 5 J
A. And I called him; I said. "Oh, there's
plane burst into flames out here;'' and they ran
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up and looked out the window. And my husband says, ''Let's
go over to the back of the airport and· see.''
Q. Was that at Route 10, Box 45A. Yes.
Q. Roanoke, Virginia f
A. Yes.
Q. And then what happened then!
A. Then we got in the car and started over there.
Q. Now, which road were you taking to go over there!
A. We went out Route 116 to Hershberger Road.
Q. All right.
.
A. Turned left and went down the road that leads to Kin:.
sey 's ; I don't know the route numbers there, so you will just
Q. And it was as you folks were turning off of Hershberger
R.oad that this accident happened T
A. Yes. The road was wet and we were driving slowly;
and he had started to make the turn when I saw the car.
Q. '\Vhat were the weather conditions at this time f
A. It wasn't raining, but it had rained and the road was
wet.
Q. How long had it been raining!
A. Well, now, I wouldn't know.
Dep.
Q. Had it rained that morning!
page 6 )
A. Well, if the road was wet, I imagine it had.
Q. Do you recall whether or not it did rain that
morning!
A. No, I don't know, I do not.
Q. Personally!
A. No, I do not.
Q. You say the road was wet. How wet was it, do you
remember!
A. Well, just slightly wet.
Q. Well, I see. Was it wet enough to make the road slippery, as far as you know f
A. Well, I think so. Of course, it is more slippery, you
know, when it's just a little wet than any other time.
Q. What was your husband's speed as he was proceeding
on Hershberger Road T
A. All I can tell you is he was going slowly.
Q. Now you just indicated, Mrs. Hudgins, that your husband began to make the turn and that is .when you saw the
other car!
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A. Yes, sir, and I hollered, ''Oh, Max,'' and then he speeded
up to try to get by (indicating).
Q. And what happened then T
A. The other car came and evidently he put his foot on the
brakes, is what caused the car- and it swerved
Dep.
towards us and hit us and went - we were nearly
page 7 )
by because we were thrown right in the ditch.
Q. Now, Mrs. Hudgins, when you said, "Oh,
Max," where was your husband's car in relationship to the
road, to Hershberger Road T
A. It was making a turn (indicating); it was just started
to make the turn.
Q. Were any of the wheels in· the opposite lane of travel ;
had the car gotten into the turn itself!
A. It had turned, but I don't know how far.
Q. In other words, you don't know how much T
A. He was making the turn.
Q. In other words, you don't know how much of the car A. No.
Q. Now, when you first saw ~fr. Jones' vehicle, how far was
it from you!
A. I don't know; I was surprised at the short distance
when I was told; but I didn't know at the time and I don't
know now.
·
Q. Well, if you had to estimate it, could you T
A. No.
Q. Did it look like the car was very close to your husband's
car, the car you were in f Did it look like it was a great deal
of distance awayT
Dep.
A. No, it wasn't a great deal of distance, but it
page 8 ] wasn't right on us.
Q. Were you able to estimate the speed of Mr.
Jones' carT
A. No. All I know is that I sa\\' him coming at me.
Q~ You have indicated, Mrs. Hudgins, that after you yelled
that your husband speeded up, and then you say that the other
car put on the brakes. Did you see the other car sliding
towards your cart
A. Yes, ahum, it swerved to the- well, it would be his right
(indicating).
·
Q. Now, how much of a swerve was that!
A. Well, just that I saw it go that way (indicatuig), but I
.
couldn't tell you how much.
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Q. Did Mr. Jones' car leave his lane of travel, as far as
you know!
A. Well, I don't know. It was all so quick when it hit.
Q. Do you know the first point of Mr. Hudgins' car that
was struck by Mr. Jones' cart
A. No, I never saw the car afterwards.
Q. Do you recall what part was struck!
A. No. How could I recall t I didn't know anything until
I was coming down Williamson afterwards in the ambulance.
Q. I see.
Dep.
A. I didn't see anybody at the scene of the acpage 9 ) cident or anything; although they said I got out
of the car and my husband helped me out, and
helped me to the ambulance; I had a sprained ankle and I
walked on it, but I don't remember any of that.
Q. I see. Do you know where your husband's car was in
the road when it was struck!
·
·
A. No. You asked me that before.
Q. You say that you don't know!
A. But we were knocked into the ditch, so we must have
been almost getting by him.
Q. I see.
A. If he hadn't turned the other way.
Q. Ahum.
A. Hadn't turned towards us.
Q. I see.
A. I think he could have gotten around if he hadn't put
his brakes on, and he could have gone on around us very
easily.
Q. Did you, or have you at any time had a conversation
with Mr. Jones about this accident!
A. No, I have never seen him; I don't know him at all.
Q. Have you, or did you discuss the accident with your
late husband, as to the cause of the accident!
A. Well, naturally we talked about it, but they
Dep.
came out and took d~positions from both of us.
page 10)
Q. What did your husband tell you happened t
A. Well, I don't know; I don't remember what
he told me.

Mr. Moore: I see. I have no further q~estions.
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Mrs. Margaret Meade Wagner
By Mr. Jessee:
Q. Do you authorize Mr. Bieler, the Notary Public, to
sign your name to the depositions when they are transcribed T
A. Oh, yes.
And further this deponent saith not.
MRS. MABEL P. HUDGINS
By: MARCUS A. BIELER
Court Reporter.
MRS. MARGARET MEADE WAGNER
a witness of lawful age, having been first duly sworn, deposes
and says as follows :
DIRECT EXAMINATION
By Mr. Moore:
Q. !\Irs. Wagner, what is your address!
A. 2405 Windsor Avenue, S.,V.
Q. And who do you live with at that address!
A. My husband and two children.
Dep.
Q. And who are your children T
page 11 )
A. Nancy I\Ieade Wagner and John Wagner, Jr.
Q. What are their ages T
A. Ten and sixteen.
Q. What is your age, Mrs. Wagner T
A. Oh, forty-four.
Q. Are you presently employed Y
A. No. My husband has a business and I help him some,
but I don't say I'm employed.
Q. On November the 24th of 1959, it is my understanding
that you were employed by the late Mr. MaxwellS. Hudgins!
A. That's right.
Q_. Is that correct!
A. That's right.
Q. What was your position with ~fr. Hudgins!
A. Secretary.
Q. Yon were on a regular salary with him f
A. Yes.
Q. Now, November the 24th, 1959 is the date that this accident occurred, Mrs. Wagner; would yon just tell us in your
own words what you know about the accident, from the time
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that you folks left Mr. Hudgins' home until the time the accident occurred f
A. Well, 'Afrs. Hudgins had seen a plane fall at the airport
and she called Mr. Hudgins, and with that they deDep.
cided to go to the airport because I think Mr.
page 12 ) Hudgins' daughter was coming in from Texas
that day.
And I think he was a little concerned, and so they were
getting ready to go ; and I think they were out of the house,
maybe ready to go out the door and yelled back down and
asked me if I wanted to go. And I first thought -my first
thought was not to go - and then I said, '' Oh, yes, I might
as well go; I have finished my work.'' And it was getting
close to Thanksgiving and the end of the week, and so I went
with them.
And we were driving up Cove Road and I wasn't looking
-like I told 'Afr. Jessee- and I told the insurance man at
the hospital, that if it had been a train, it could have been a
bird, or it could have been anything that hit us because I
didn't see it. I didn't see one thing; it could be anything in
the world.
Q. Now I believe that it was Hershberger Road that you
were traveling on rather than the Cove RoadY
Mr. Jessee: That's right.
The 'Vitness: Hershberger Road. Well, I never could keep
those two straight.
By A-Ir. Moore :
Q. Do you remember when Mr. Hudgins got on that road f
A. Yes, yes.
Q. Do you remember him traveling on that road toward
the airport f
Dep.
A. Oh, yes, sure, I was conscious then I mean,
page 13 ] but I don't know why I wasn't looking ahead;
I just wasn't looking ahead at all because Q. 'Vhere were you seated f
A. In the back seat, on my right.
Q. The right rear!
A. Yes.
Q. Do you remember the speed 'Afr. Hudgins was traveling
·
on that road f
A. No. The only thing I can say is, I don't think Mr. Hudgins was going fast or slow, because I was just sitting back
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there and I was just riding, more joy-riding, that's exactly
what I was doing; and I don't have any idea, except I could
say I know he wasn't going sixty-five or seventy or anything
like that. Because, well, you justQ. I see. Do you remember Mr. Hudgins making the turnf
A. I remember that we started to turn. Now, how far we
had gotten into the turn I don't know; but you know if you
ride along and somebody goes to turn and quite naturally I
was aware of that because you switch.
Q. Do you recall whether or not he was turning slowly or
rapidly, or anything of that sort t
A. I can't say he was turning rapidly. I would say
slowly.
·
Dep.
Q. He was turning slowly!
page 14}
A. That's what I would say, because I think
if he had - if he hadn't of been I would have
noticed it.
Q. Now, do you know where Mr. Hudgins' car was when
it was struck!
A. No.
Q. Was he still making the turn when it was struckf
A. I don't know because I wasn't looking, you see. I think
the way it was, whether it was on the line, and the only thing
I can just - well, like you were l'iding along and someone
goes to make a turn, you just kind of feel with it; but whether
he, or how far he was into the turn, I don't know.
Q. Did Mr. Hudgins give any turn signalf
A. I don't know that.
Q. Did you hear anyone sound their horn f
A. No.
Q. Did you hear brakes squealing at any timeT
A. Now, I don't remember it if I did, I don't.
Q. I see. Now, after the acciden~ occurred, you were knocked
unconscious, is that right!
A. Yes, sir.
Q. And you were taken to the hospital f
A. Yes. But I was conscious after the accident because I
know they pulled the door open and I was talking and saying
something about my back, which was hurting me.
Dep.
And then I was fortunate to pass out until on the
page 15 ] way to the hospital, when I came to; and Mr. Max
was -Mr. Tatum was sitting back there with me,
and then I would go and come.
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Q. Now, Mr. Hudgins' Company paid you $15,000 for your
injury, is that not correct T
A. Ahum.
Q. Following this accident and up to the present date, have
you ever talked with Mr. Jones, the driver of the other cart
A. The only time I have talked with Mr. Jones is when he
came to the hospital right after I was hurt. Now, I don't
r()member whether it was - I'd say it was the first week, but
I couldn't tell you what day it was. They only allowed him to
stay a few minutes.
Q. Did Mr. Jones say anything to you at that timeT
A. Well, he was terrifically upset about it. Now, what he
said I don't remember; I don't have any idea what he said,
()Xcept I do remember he was upset and concerned about it.
Q. Did you talk with :Mr. Hudgins about the accident!
A. Yes, Mr. Hudgins came over to the hospital and, of
course, he was concerned; and, you know, they come real often
and asked me how I felt.
·Q. Did Mr. Hudgins ever explain to you how the accident
occurred!
A. Well, what Mr. Hudgins said to me one time,
Dep.
he said when he was making the turn and saw the
page 16 ] car coming, he said, "When I saw the car coming
I was in the turn ; '' and he said. ''I froze ; '' he
said, "that's the best way I can express it to you." He said,
"'Vheu I saw him coming at me," .he said, "I froze;" he
said, ''I just couldn't move a muscle.'' That was when I was
in the hospital.
Q. Did 1\Ir. Hudgins at any time remark to you as to the
speed that Mr. Jones may have been traveling, as best you
can recall T
A. I don't know. Max, or Mr. Hudgins never said any definite speed, because I really don't remember.
Q. I see. Do you know of any eyewitnesses to this accident T
A. No, to my knowledge, there weren't any.
Mr. Jessee: You mean other than the occupants of the car.
By Mr. 1\{oore :
Q. Other than 1\Irs. Hudgins and yourself!
A. None that I know of, no.
Q. Thank you. Oh, I do have one further question. What
was Mr. Hudgins' condition of health at the time of this
accident!

26

Supreme Court of Appeals of Virginia

Mrs. Ma.rgaret Meade Wagner
A. Well, I think he had a bad kidney and it had been giving
him a little trouble.
·
Q. Did that affect his driving any, as far as
Dep.
you knowf
page 17 ]
A. No, no, I don't think so.
Q. How about his eyesight!
A. No. Because I think, if I'm not mistaken, he got glasses
just not too long before this wreck.
Q. I see.
A. I don't know. Maybe - anyway, I know Max never
had trouble seeing, to my knowledge, and he could see a whole
lot.
Mr. Moore: I have no further questions. Thank you.
By Mr. Jessee:
Q. Do you authorize the Notary Public to sign your name
to the depositions when they are transcribed!
A. Yes.
And further this deponent saith not.

MRS. MARGARET MEADE WAGNER
By: MARCUS A. BIELER
Court Reporter.
(The taking of the above depositions was concluded at 7:30
o'clock P.M. of the same day as the commencement thereof.)
Dep.
page 18 ]

STATE OF VIRGINIA
CITY OF ROANOKE

)
)
)

TO-WIT:

I, Marcus A. Bieler, a Notary Public in and for the State of
Virginia at Large, do hereby certify:
That on the 22nd day of April, 1963, there appeared before
me pursuant to agreement of Counsel MRS. MABEL P.
HUDGINS and 1\IRS. MARGARET MEADE WAGNER, as
witnesses in the above-entitled cause; that the depositions
were then taken at the time and place mentioned, beginning
at the hour of 7 :15 o'clock P.M., and ending at 7 :30 o'clock
P. M., of said date ;
·
That Evans B. Jessee, Esq. appeared on behalf of the Plain:-
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tiffs, and S. D. Roberts Moore, Esq. appeared on behalf of
the defendant;
That the said witnesses were sworn by me and examined,
to tell the truth, the whole truth, and nothing but the truth
in said cause ;
That the foregoing testimony was taken by me in machine
shorthand and thereafter reduced to typewriting under my
supervision, and the foregoing 17 pages contain a full, true
and correct transcription of all the testimony of said witnesses;
That the reading and signature of the witnesses to the
depositions were expressly waived by the witnesses and
respective Counsel.
That I am not of kin or in any wise associated
Dep.
with any of the parties to said cause of action, or
page 18-A ] their Counsel, and that I am not interested in
the event thereof.
IN "7JTNESS 'VHEREOF, I have hereunto set my hand
this 24th day of April, 1963.
MARCUS A. BIELER
Notary Public for the State of
Virginia at Large.
My commission expires on the 1st day of April, 1966.
page 47 ]

*

*

*

*

*

Stenographic report of all the testimony, together with the
motions, objections and exceptions on the part of the respective parties, the action of the Court in respect thereto, and
other incidents of the trial of the case of Joseph B. Hudgins
and E. Claude Pace, Jr., Executors, etc. versus Randolph F.
Jones, Jr., tried at Salem, Virginia, on April 26, 1963, before
Honorable F. L. Hoback and jury, in The Circuit Court of
Roanoke County, Virginia.

*

*

*

*

*
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April 26, 1963
10 :00 o'clock, A. M.

(The reporter was sworn.)
(By agreement of counsel, five photographs were introduced
and received in evidence and marked, PLAINTIFFS' EXHIBITS #1 through #5, inclusive.)
The Court: Joseph B. Hudgins and E. Claude Pace, Jr.,
Executors of the Estate of MaxwellS. Hudgins, deceased, for
the use and benefit of Fidelity & Casualty Company of New
York, against Randolph F. Jones, Jr. Is the plaintiff ready!
Mr. Smith: We are ready, Your Honor.
The Court: Defendant readyf
Mr. Moore: Defendant is ready, Your Honor.
The Court: All right. Call the jury, please.
(A jury of seven men was duly impaneled and sworn.)
(The witnesses were called forward and duly sworn.)
J.Ir. Moore: I would like to move, Your Honor, that the
witnesses be separated please, sir.
The Court: Motion has been made that the witnesses leave
the courtroom, so go with the Sheriff and you will be called
when your time comes to testify.
(Thereupon, the witnesses were excluded from the courtroom and separated.)
page 50 ]

The Court: The jury is ready for opening
statements. Now, members of the jury, opening
statements are to tell you what each side plans to prove but
you will decide the case from the evidence you hear from the
witness stand. The opening statements are not evidence in
this case. The jury is ready.
(Mr. Jessee opened to the jury in behalf of the plaintiffs.)
(Mr. Moore opened to the jury in behalf of the d~fendant.)
The Court : Call your first witness.
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Trooper J. E. Atkinson
EVIDENCE ADDUCED IN BEHALF OF THE
PLAINTIFFS
TROOPER J. E. ATKINSON.
called as a witness in behalf of the plaintiffs, being duly sworn,
testified as follows :
DffiECT EXAMINATION
By Mr. Jessee:
Q. Will you state your name please, sir T.
A. J. E. Atkinson.
Q. And you are a state trooper f
A. Yes, sir.
Q. And were you a state trooper in November of 1959, and
did ·you have occasion to investigate an accident at the intersection of Hershberger Road and ·626 on November 24, 19591
A. Yes, sir.
Q. Trooper, will you just describe to the jury
page 51 ] what you found when you arrived there for your
investigation!
A. I arrived at the scene of the accident at approximately
11 :25 A. M., on November 24th, '59. I learned that the accident had occurred at approximately 10 :50, which would be
thirty-five minutes after the accident occurred. It was raining; the road was wet. This is open country and it was daylight, the road being blacktop. It was straight at this particular point but right at the end of a curv:e. It was going from a
straight stretch into the curve and there is an intersection
at this location.
This was a collision accident involving a 1956 Cadillac,
operated by Maxwell S. Hudgins, and a 1953 Ford operated
by Randolph F. Jones, Jr. Investigation revealed that the
Jones vehicle was traveling west on Route 625, that the
Hudgins vehicle was traveling east on 625, and at the intersection of Route 626, the Hudgins vehicle had made a left
turn going into 626.
The Jones vehicle had collided with the Hudgins vehicle.
The damage was to the front of the Jones vehicle and it
was - had turned around in the road and was headed back
east after the impact. It had turned around and was in the
east-bound traffic lane, headed back east. The Hudgins vehicle
was headed east and was in Route 626 on the west shoulder
of the road near the intersection.
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Trooper J. E. Atkit&son
Q. All right, Trooper. Were you able to determine the point
of impact or the approximate pointf
page 52 ]
A. There was debris in the west-bound lane of
Route 625 which is the hard road.
Q. In the west-bound lane t
A. Yes, sir.
Q. At approximately what point in the west-bound lane in the center of the lane or edgesf
A. No; it was closer to the north side of the road.
Q. I didn't understand.
A. Or to the right side of the lane.
Q. It wast
A. The debris was closer to the right side of the lane.
Q. Does that mean in the outside!
A. To the outside ; yes, sir.
Q. The debris then was closer to the outside f
A. Yes, sir.
Q. Now, did you discuss or have occasion to talk to either
Mr. Jones or Mr. Hudgins!
A. Yes, sir; I talked to them.
Q. What version of the accident did Mr. Jones give youf
A. 'Veil, I don't recall it too vividly now, but he did advise
meMr. Moore: Your Honor, if he doesn't recall it, I would
prefer that he not give it.
page 53 ]
The Court: You could only testify as to what
you remember, Trooper, because we don't want
you to speculate.
The Witness : Yes, sir. He advised me that he was going
to work. (Witness referred to notes.)
By }fr. Jessee: (continues examination)
Q. Did he give you his speed or do your notes indicate what
he stated his speed was f
A. Yes, sir; he estimated his speed at thirty-five to forty
miles an hour.
Q. Now, Trooper By The Court: (interposing)
Q. Before you ask him that question, Trooper, you described
the damages to the Jones car; Where was the Hudgins car
damaged!
·
A. The right side, sir.
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Q. The right side f
A. Yes, sir.
The Court: All right.
By Mr. Jessee:
Q. Trooper, now I show you here the Plaintiff's Exhibit
# 1, which is a view taken of Hershberger Road, looking east,
which is the direction from which Mr. Hudgins- in which
Mr. Hudgins was going. Could you point out, on the photograph the approximate point a.t which the State
page 54 ) Route 626 intersects and do it so that the jury
can see it; do you want to come around A. It's at this intersection. This is 626 (indicating).
The Court: Just come up here to the jury. I believe they
can see it better up here.
(Witness left the stand and approached the jury.)
The Court: Can all you gentlemen see nowf
The Witness: This is 625 (indicating), looking east, and
this is the intersection of 626 (indicating).
By Mr. Jessee:
Q. And we are referring here to Exhibit #lt
A. Yes.
Q. Now, referring to Exhibit #2By The Court:
Q. On that Number 1, first just tell the jury which way Mr.
Jones was traveling and which way Mr. Hudgins was traveling.
A. All right, sir. Mr. Hudgins was traveling in this direc:.
tion (indicating) and Mr. Jones came over the hill and was
coming around this curve (indicating).
Q. And the intersection f
A. And the Hudgins vehicle turned across, going into 626.
The Jones vehicle came down here (indicating) and· hit the
side as it crossed (indicating).
page 55 ]

By Mr. Jessee: (continues examination)
Q. Now, Trooper, referring to Exhibit #2, I
believe that was taken at approximately the point of impact,
or the general area of the impact, was it not f
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A. It appears to be ; yes, sir.
Q. And I believe that that shows A. This shows the intersection of 626.
Q. - shows 626 coming in, and this shows the direction

from which Mr. Jones was· coming!
A. Yes, sir.
Q. Trooper, did you have occasion to step off the distance
from the intersection to the point at which a car can see a
car in that intersection f
A. Yes, I did, and it's approximately two hundred and
forty feet from where the Hudgins vehicle was, or would have
been, to the point thal he could determine that the vehicle
was coming. You could see the top of it long before you could
see the complete car but approximately two hundred and forty
feet, you could see a vehicle.
Q. A car coming west in Hershberger Road could see a
car in the intersection when he was at least two hundred and
forty teet away T
A. Approximately that distance; yes, sir.
Q. Right. Now, referring you to Exhibit #3, I believe that
is a photograph taken looking in the opposite
page 56 ) direction on Hershberger Road west, would that
- now, would you point out to the jury the approximate point on that photograph, if you can tell it, that
State R-oute 626 intersects with Hershberger Road T
A. It appears that it would be over this hill (indicating),
but I can't say.
Q. It's a little hard to tell. Maybe it's a little easier on
Exhibit #4.
A. Now, this seems to have been made a little higher up on
the hill, when the picture was made, and it does show the
intersection.
Q. And this would be approximately, or generally speaking,
the view that Mr. Jones would 'have had as he came over
the hill!
A. It appears that it would be, yes, sir.
Q. Now, I believe this picture indicates it was taken two
hundred and twenty-five feet from the point· of the intersection.
The Court: What exhibit is itt
Mr. Jessee: Now, that is Exhibit #4, Your H9nor.
The Court: All right.
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By Mr. Jessee:
Q. So, on the basis of this photograph representing the
view from the direction in which Mr. Jones was coming, it
would indicate two hundred and twenty-five feet
page 57 ) visibility shown in the photograph itself; is that
correct!
A. I don't kno'v your distance but Q. I mean, assuming that my distances are correct.
A. If that is correct, that's right, the Jones vehicle would
be - this shows the upper side of the intersection, and the
Jones vehicle would be down below that a little bit but it
appears that this car is below that a little bit.
~Ir. Jessee: Right. I will just pass these among the jurors
so that they can see them better.
(The four photographs referred to above, were then handed
to the jury for inspection.)

Q. (Continued) Oh, incidentally, Trooper, I will put this
additional picture into evidence also. This is Plaintiff's Exhibit #5, which is taken down closer to the intersection; is
that correctf
A. Yes ; this would be looking west.
Q. West, or the direction from which Jones was comingf
A. That is corr~ct. He came out across here (indicating).
Mr. Jessee: Right.
(The witness then returned to the witness stand, and the
additional photograph was handed to the jury for inspection.)
By The Court:
Q. Did you make a sketch of the scene, Trooper,
page 58 ] of what you found at the timet
A. I made it but it was made out there in the
rain, Your Honor; it is not very nice.
Q. While the jury is looking at the pictures, if you could
transcribe to this sheet of paper whatever you have, it may
be helpful.
(Sheet of paper handed to the witness and he drew. a
diagram thereupon.)
The Witness : Would you like ·to see it, sir f
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The Court: The attorneys want to look at it first.
Mr. Moore : Yes, sir.
Mr. Jessee: Yes,-sir.
The Witness : The Number 1 vehicle is Mr. Hudgins' vehicle
(indicating) and Number 2 is the Jones vehicle. (Indicating)
And the Number 1 vehicle - well, let me put this in here the Number 1 vehicle, traveling west and made the turn and
the Number 2 vehicle, the Jones vehicle, traveling eastBy Mr. Jessee:
Q. I believe that is the other way around, isn't it - the
Jones vehicle was traveling west f
A. West; yes.
·
Q. Right.
A. The Number 2 vehicle is the Jones vehicle.
page 59 ]
Q. Right.
A. And traveling west ; that's right, Number
1 traveling east. As he made the turn Q. Would you want to put a direction mark on there, just
pointing out east and west and north and south, or something!
A. I suppose it would be about that direction (indicating),
wouldn't it f
Q. That's right, it looks like it. ·
The Court: Well, gentlemen, he can just explain it to
the jury, I think.
By Mr. Jessee:
Q. Right. N'ow, you want to just take that diagram and
explain it to the jury just what you told us about it.
A. (Witness left the witness stand and approached the
jury with diagram.) This is a rough diagram of tbe road.
This direction is east (indicating); this direction, west (indicating). The Number 1 vehicle is the Hudgins vehicle (indicating), the Number 2 vehicle is the Jones vehicle (indicating). The Number 1 vehicle, being Hudgins, as it was traveling east on 625, it made a left turn going into 626 (indicating)
and this being the approximate point of impact at the right
edge of the road (indicating). After the impact, it was
knocked around into this manner over here (indicating). It
was struck in this side right here and knocked
page 60 ] back and arotmd in this fashion (indicating).
The Number 2 vehicle, being Jones, came over
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the crest of the hill over here (indicating) and in coming
around the curve, as this vehicle was making the turn (indicating), it collided with the front of the - the Number 2
vehicle collided with the right side of Number 1.
After the collision, the Number 2 swapped ends. It turned
around in the road and came to rest just below the intersection (indicating).
The Court: All right, sir. Thank you.
Mr. Jessee: Will you leave that diagram with the reporter,
please!
·
The Court: Do you want to introduce that!
Mr. Jessee: Just make that Exhibit #6.
1\Ir. Moore: Number 6, I think it is.
The Court: All right, Plaintiff's Exhibit #6.
(The sketch referred to above was introduced in evidence
and 1narked, PLAINTIFF '8 EXHIBIT #6.)

By 1\Ir. Jessee: (continues examination)
Q. Trooper, I believe you mentioned a few moments ago
that the road was wet at the time you arrived. Had it been
raining that morning!
A. Yes; it had been raining and it was raining hard when
I arrived.
Q. When you arrived at the scene!
page 61 ]
A. Yes, sir.
Q. And I believe you determined then that the
point of impact, based on the debris, was toward the right
side or almost into the portion of the 1\Ir. Moore: I object. There is no evidence it was almost
into anything. He testified where it was.
The Court: Ask him where it was.

By l\Ir. Jessee :
Q. On the right-hand side, or the north side of the surface
of Hershberger Road at the entrance to Route 626!
A. Yes, sir.
Mr. Jessee: Right. I believe that's all. Now, will you
answer any questions Mr. Moore has.

36

Supreme

Cour~

of Appeals of Virginia

Trooper J. E . .Atkinson
CROSS EXAMINATION
By Mr. Moore:
Q. Trooper Atkinson, did you find any skid marks at the
scene of the accident!
A. No, sir, I couldn't; being wet, they were not visible
there, if there had been any.
Q. Do I take it th~n, sir, that when the skid marks A. I didn't know ; I didn 't find any. I don't know.
Q. Do I take it that when brakes are applied on a wet
surface road that skid 111arks are not Yisible f
A. Yes, sir ; I think so, especially when it is raining. Had
it not been raining, there would haYe been more
page 62 ] stuff, of course.
Q. I see. ,,.hat was the first part of the Cadillac, belonging to Mr. Hudgins, that was struck; did your inYestigation reYeal that, sir!
A. I don't recall, and I haYe it listed as the dan1age was
to the right side of th(\ ,·ehicle and a total loss. That was all
I put down on n1y accident report.
Q. I see. Do you rl Call what portions of the right side had
the heaYiest dan1age!
A. It was towards the r~ar portion of the car but I don't
ren1ember how far forward on the car the damage extended.
1

lfr. Moore: I haYe uo questions. Thank you, sir.

Q. Excuse nl(l, sir; I ha,·~ one other question I would like to
ask Trooper .A.tkinson. 'rbat was the speed lin1it in that area
at the time this accidl ll t occurred T
A. Fifty-:fiye miles an hour.
1

Mr. Moore: Thank you, sir. It is agreeable for us for the
trooper to lea,·e.
Mr. Jessee: Judg~, subject to being aYailable later on, I
would say that we are through at this point with the trooper.
By The Court:
Q. Could you be reached- if we haYe to ha,·e you, Trooper,
where will vou be!
• A. 'Yell, I am working midnight shift. I ·will go
page 63 ) home and go to bed, if you turn me loos~.
The Court: ''ell, I think that you may just go on and go
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to bed. If they have to wake you up, it will have to be for a
good reason.
The witness stands aside.
OFFICER H. R. HYLTON
called as a witness in behalf of the plaintiffs, being duly sworn,
t(lstified as follows :
·
DIRECT EXAMINATION
By ~Ir. Jessee :
Q. Will you state your name, please f
A. H. R. Hylton.
Q. And you are a police officer with the City of Roanoke
Police Department!
A. That's correct.
Q. Trooper - Officer Hylton, did you have occasion to
inYestigate an accident on Hershberger Road on November
24th!
A. No, sir; I didn't investigate it.
Q. Were you present A. Yes, sir.
Q. -at the timet At what time did you arrive there!
A. Well, when this airplane crashed at the Airport, we
receh·ed a call to block these intersections and we proceeded
on out to this intersection and, when I got there,
page 64 ] there was a Sergeant Lemon from our Department already at the intersection.
Q. Oh, you went there for the purpose of blocking off the
intersection!
A. That's correct.
Q. And found the accident when you arrived f
A. That's correct.
Q. I see.
A. And he told me to stay at this intersection, naturally, and
he would move to another one and that's howcome for .me to
be at the intersection at the time of the accident.
Q. 'Vas Trooper Atkinson there when you got there!
A. No, sir.
Q. He arrived later!
A. Yes, sir.
Q. I see. What did you find when you arrived there!
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A. When I arrived, the Cadillac was sitting in a ditch on
the bank.
Q. Who was the·driver of the Cadillac!
A. Mr. Hudgins.
Q. Right. All right.
A. And it had been struck in the right side. It was a fourdoor automobile and it bad been struck in the rig:ht side when
it was going east on the Hershberger Road and was going to
make a left turn into - what was it - 625 High\\"ay Route.
Q. Right.
A. 625.
page 65 )
Q. 626, I believe.
A. Yes ; 626. He was going to make a left turn into 626
and, in making the turn, the other vehicle hit him in the right
side in the two doors - caved the two doors.
Q. The two right-hand doors on the Cadillac!
A. That's right, and knocked the Cadillac around and into
the ditch, and apparently the back end of it was up on the
bank like it's kind of an en1bankment there and knocked it
up on it. It den1olished the Cadillac and one passenger in the
vehicle had been remoYed and was on the way to the hospital.
I didn't see them at the time.
But then I talked with ~Ir. Hudgins there at the scene
and he stated that he thought he had time to n1ake the turn
and clear the intersection but apparently he didn't.
Q. Did you talk to Mr. Jones at the scene!
A. Yes; I did.
Q. '~hat did llr. Jones tell you about the accident!
A. ''"'"ell, he said when he can1e up over the hill - you see,
going west on Hershberger Road.
Q. That's the direction that Jones was going!
A. That ~Ir. Jones was traveling in, yes, and when you
con1e to this intersection, back about seventy-fh·e feet, I'd
say, there is a hillcrest and fron1 there down to the intersection, it's downgrade, and when he came over the
page 66 ) hill he said he saw the Cadillac making or fixing
to make a turn and there was nothing he could
do but he ran into it. I mean, downgrade, and so forth.
Q. Did he gh·e you au estimate of his speed!
A. No; I don't believe he did.
Q. Were you able to tell the approximate point of the
impact!
_
A. Well, it was raining ,·ery hard at the time and the
street was covered right much with debris from the cars_,

J os. B. Hudgins, et al., Exr ., Etc. v. Rand. F. Jones, et al. 39

Officer H. B. Hylton
but I don't believe I could tell just where the accident did
happen.
The Cadillac had been hit and knocked around over in the
ditch and on the bank, you see, and so far as being able to
detennine exactly where the accident occurred, I don't believe
I could have told at the time.
Q. What about the damage to the Jones automobile; was
it heavy, light or where on the cart
A. No; it wasn't damaged in accordance with the Cadillac
and you w·ould have thought it would have been completely
demolished, too, but it wasn't hurt as bad.. It was damaged
in the front but apparently not like the Cadillac.
The Cadillac was just demolished, so to speak. It was hit
and then it spun around and hit the bank. It was hit so bard
that th~ back glass fell out on the highway and I picked the
glass up and put it back in the car.
page 67 )
Q. The back window- glassY
.
A. That's right; it fell out on the highway. I
n1ean, the impact was so heavy that the back glass did come
out of the Cadillac and fall out on the highway but I was
surprised at the time that the car wasn't damaged really
more than it was by hitting this Cadillac.
Q. Trooper, would you describe this intersection to the jury f
A. ell, I call it a '' T'' intersection. Hershberger Road is
straight through and 626 comes down and deadends into it
(indicating) and it's a very wide intersection right at the
point - it isn't - the street doesn't come down square like
a street in town would, you know, and come down at right
angles but the street has been built in there until it more or
less has a certain amount of curve in it and it's a wide
intersection right there at that point. At the time, I measured
it but, after all, I didn't keep the measurements.
Q. Do you have your notes of the accident!
A. No; I don't have my notes on it. Not investigating it,
I didn't keep those notes.
Q. I think the accident actually happened in the County
rather than in the Cityf
A. That's right.
Q. And that's why you didn't keep themf
A. The accident happened in the County and
page 68 J we have no jurisdiction over that, but like I say
the reason we was there was on account of blocking the highway for this airplane accident.
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Q. What about the visibility for cars approaching this
intersection from either direction 7
A. Well, the man - the driver that's going east on Hershberger Road can naturally only see to the top of the hill.
Q. About how far is that when he's going to turn into
626f

A. Approximately, I'd say, seventy-five foot - roughly,
seventy-five -maybe a hundred feet at the tnost from this
- from the intersection, or wherever you would turn to the
top of the hill and the man going west would be about the
same situation, although when he topped the hill he could
see plumb on down in the valley and it's kind of a right big
dip through there, you know. ·
And naturally, after he topped the hill, he could see plumb
on down into the valley there as far as that's concerned, and
it's like I say, it's a slight curve in the street there (indicating). There's just a street and a slight curve where 626
comes in.
Q. Slight curve east of the intersection, you mean f
A. Yes, sir.
Mr. Jessee : Now, you answer any questions
page 69 ) Mr. Moore has.

CROSS

EXA~IIXATION

Bv llr. Moore:
·Q. Mr. Hylton, after the Cadillac automobile had been in
collision with the autmuobil~ belonging to Mr. Jones, what
happened to it f
A. It skidded- it was knocked around to the left into the
ditch and the left rear end of it ""'as sitting on the bank.
Q. ''as there another collision between the Cadillac and
the bank!
A. Well, the Cadillac either hit the bank or skidded up
on it. I don't know which you n1ight want to call it but the
impact was so great that it either hit or skidded up on this
bank -well, there's a ditch in there between the bank and
the highway where the water had cut it out, you know, and
it kind of skidded o,·er around against that.
Q. And you say that you don't know where the actual impact occurred f
·
A. No, sir.
Mr. Moore: Thank you, sir, I have no further questions.
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RE-DIRErT EXA1viiNATION
Bv :Mr. Jessee:
·
Q. ~Ir. Hylton, with regard to the distances
page 70 } that you mentioned a few moments ago, you
didn't measure those distances f
A. The only thing we tn(.lasured was the width of the inter~(.lctiou at the time.
Q. But you mad(.l no n1easurements of the distance fron1
th£l top of th(.l hill down to the intersection T
A. No, sir; I don't think we did.
l\Ir. Jessee: I believe that's all.
The witness stands aside.
1\IRS. 1\IABEL HUDGINS
called as a witn£lss in behalf of the plaintiffs, b~ing duly sworn
testified as follows:
DIRECT EXAl\fiNATION
By Mr. Jessee:

Q. State your nan1e to the Court and Jury, please.
A. Mrs. l\label Hudgins.
Q. ~Irs. Hudgins, I belie,·e you are the widow of Mr. Maxwell S. Hudgins T
A. I an1.
Q. 1\Irs. Hudgins, when did l\Ir. Hudgins dieT
A. Ob, February 3, 1961.
Q. 'Yhich I believe was just A. I n1ean '60.
Q. 1960 - that's right. I believe it ~vas just
page 71 ) about three or four months after this accident!
A. Oh, yes, a little over two months, wasn't
it - No,·ember. You see it was the 3rd of February.
Q. About t£ln weeks after the accident. All right now, Mrs.
Hudgins, with regard to the accident on November 24, 1959,
I believe that you were a passenger in the car with llr.
Hudgins!
A. Yes.
Q. Where were you sitting!
A. I was sitting on his right.
Q. On which seat!
A. The front seat.
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Q. The front or back T
A. The front seat; yes, by J.lr. Hudgins.
Q. All right. Now·, will you just describe to the jury how
the accident took place, to the hest of your recollection T
A. Where do you want me to start from f
Q. Just as you all approachE'd thE' intersection of Hershberger and 626.
A. Oh, well I had seen a fire or a plane catch on fire so we
started to tll(.l Airport, and when he started to make the turn,
and I saw the car and I said, "Oh, ~!ax," and so he speeded
up to try to miss the car. Is that what you want!
Q. Did you actually see the Jones automobil(.l
page 72 ) before you holler(.ld;"Oh, MaxT"
A. The minute I saw it, I hollered.
Q. And wh(.lre was the Jones car at that tim(' wh(.ln you
first saw itT
A. Just coming o~er the hill.
Q. O~er the crestT
A. The crest of th(.l hill, yes.
Q. And what about ~Ir. ,Jones - Mr. Hudgins - what
was his sp(.led at that tim('!
A. Well, we wer(.l - WE' had been going slowly. The road
was slightly wE't and I eouldn 't t(.lll you the speed but he
wasn't drh·ing fast, but he did spE'(.ld up when I holler(.ld.
Q. Wh(.lre was his ear at that tinH~- in the inters(.lction T
A. Well,Q..A.t what point in th(.l int<'rseetion was it f
.A.. Well, all I know is h(.l started to make the cur,·e and I
couldn't tell \OU where it was.
Q. H(.l started to n1akE' th(.l left turn, in other words T
A. Yes.
Q. Do you l~ow whether h(.l had come partially into the
west-bound lane at that tin1e f
A. I don't know.
Q. How far had th(.l ear. ~Ir. Hudgins' car, gotten across the
intersection at the tim<' that it was hit T
page 73 )
A. 'Y(.lll, I don't b(.llieY(.l I could t(.lll you that.
Q. Could you estimate the approximate point f
Mr. ~Ioore: I object, Your Honor; she said that she doesn't
think that she knows.
The Court: I sustain the objection. If she doesn't know,
she can 't speculate.
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By Mr. Jessee: (continues examination)
Q. Now, looking at Mr. Jones' car, when you first saw it,
could you estimate the speed at which it was comingt
A. No ; I could not.
Mr. Jessee : Now that, I believe, is all, and will you answer
any questions that Mr. Moore may have.
CROSS EXAMINATION
By Mr. Moore:
.
Q. ~Irs. Hudgins, did you see Mr. Jones' car approaching
your husband's automobile f
A. I saw it at the crest of the hill just when it came up in
view and I hollered.
Q. You hollered. Did you see him sliding towards your
cart
.
A. Well, I saw it turn a little or turn towards us, I imagine,
when he applied the brakes. I felt like it was coming into us
then.
Q. Mrs. Hudgins, do you recall when I took your deposition
Monday eveningt
page 74 )
A. Yes.
Q. In connection with this case!
A. Yes.
Q. I refer to page 7 of the depositions, Mrs. Hudgins.
Mr. Smith: Page 7, you say!
Mr. Moore: Page 7.
Mr. Smith: All right, go ahead.
By Mr. Moore:
Q. Mrs. Hudgins, I asked you the question, "Now, when
you first saw Mr. Jones vehicle, how far was it from you."
A. I told you, at that time, that I did not know and I don't
know now.
Q. And your answer was, ''I don't know; I was surprised at
the short distance.''
A. That's right.
Mr. Moore: Thank you. I have no further questions.
The witness stands aside.
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MRS. MARGARET M. WAGONER
called as a witness in behalf of the plaintiffs, being duly sworn,
testified as follows :
DIRECT EXAI\IINATION
By M:r. Jessee :
Q. Will you state your name, please T
A. Margaret 1\leade Wagoner.
Q. Now, Mrs. " 1 agoner, I believe that yon were a passenger
in Mr. Maxwell S. Hudgins' automobile on the date of thi~
accident on November 24, 1959T
A. I was.
Q. Where in the car were yon sitting, Mrs. Wagoner!
A. In the back seat on the right-hand side.
Q. Now, will you describe to the Court and jury - well,
first now, I believe you were secretary to ~lr. Hudgins!
A. Yes.
Q. No"·, will you just describe to the Court and jury what
you can tell them about how this accident happened f
A. Well, on that day, ~lr. and ~Irs. Hudgins were going
to the Airport to see a plane that had crash(.ld and so they
were upstairs and I was downsta~rs in th(.l office, and they
hollered do"-n if I wanted to driv-e to tl1e Airport with them,
so I said, "Yes."
So I was riding in th(.l car, of cours(.l, with them and, when
we started to n1ake the turn down Hershberger Road, it happened and I don't know anything. I wasn't looking. I didu 't
see what hit us or anything, like I told Mr. J ess(.le the other
night, and I said it could haYe been a bird or it could haYe
been a train- it could ha,·e been anything- because I didn't
see anything and I didn't know anything had happage 76 ) pened until after the accident was all o\·er with
and I was in th(.l back seat and I was complaining
about my back hurting.
Q. Mrs. 'V'agoner, whateYer it was that did it, did it hit
the Cadillac that you W(.lre riding in hard T
A. Well, I would say, "Yes" because I was sitting in the
back seat and then all of a sudden something hit me and then
that was it, so I would saY it would have to be a hard blow
to knock a person out.
·
Q. What was the Hudgins automobile doing at the time it
was hit; where was it in the intersection f
page 75 )

0
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A. I don't know, Mr. Jessee, because I wasn't looking. I
don't know where I was looking but I just couldn't say because I really don't know.
Q. All right. Now, I believe, Mrs. Wagoner, that the fact
of the matter is - well, I believe, to begin with, that you
were rather badly injured in this accident, were you not!
A. Yes, sir.
.
Q. And I believe that the Fidelity & Casualty Company
made settlement with you for your injuries for $15,000.00!
A. Yes, sir.
Mr. Jessee: I believe that's it. Will you .answer any questions that Mr. Moore may have.
CROSS EXAMINATION
By Mr. Moore:
Q. Mrs. Wagoner, do you recall Mr. H nc;lgins beginning
that turn into State Route #626; do you remember that part!
A. (Witness pondered) I'd better say "No" because I
don't know whether - I better say ''No'' because I can't
truthfully say.
Q. I see. Now, :Af:rs. Wagoner, following this accident, did
you discuss the case with Mr. Hudgins!
Mr. Jessee : Your Honor, I believe we would want to confer.
The Court: Just let the jury have a little recess and let
me see counsel in chambers.
IN CHAMBERS AT 11:15 O'CLOCK, A.M.
(Out of the presence of the jury)
:Af:r. Moore: What is your objection, Mr. Jessee!
The Court: Well, let's first see what you want to ask.
Mr. Moore : The question is, ''Did she have a discussion
with Mr. Hudgins," and she is going to say, I assume, what
she said at the time we took her deposition, which was, "Well,
Mr. Hudgins said to me at one time, when he was making the
turn and saw the car coming, he said, 'When I saw the car
coming, I was in the turn and' he said, 'I froze.' That's the
best way I can express it. He said, 'When I saw
page 78 ] him coming at me,' he said, 'I fJ;"oze.' He said, 'I
just couldn't move a muscle.' That was when I
was in the hospital.''
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Mr. Jessee: That was the point we discussed, as you may
recall.
Mr. Moore: Do· you object to thatt
Mr. Jessee: Well, if that one is admissible, any other statements would be.
The Court: Well, you already admitted one without objection on Officer Hylton, because Hylton stated Mr. Jessee: I didn't know he was going to say anything.
I heard what he said.
The Court: He said that he stated, ''He thought he had
time to clear the intersection and didn't'' so that's already
been admitted, without objection.
I will admit this on the grounds that if it is a declaration
against interest, it would be admissible, and that the insurance
company, being subrogated to his rights, must necessarily
be bound by whatever his rights are.
Mr. Moore: Stands no higher than Mr. Hudgins' right
would be if he were living.
Mr. Smith: You are limiting it to that now!
~Ir. Moore: That's right.
~Ir. Jessee: We will except to it on the grounds that it is
hearsay testimony.
The Court: All right.
7~

(Thereupon, at 11 :25 o'clock, A. M., Court and
counsel returned to the courtroom where the trial
continued before the jury as follows:)

page

)

The Court: All right, sir.
Mr. Moore: Thank you. Would you please read the question!
(The reporter read the following question :
"Now, Mrs. Wagoner, following this accident, did you
discuss the case with 1\Ir. Hudgins!'')
By Mr. Moore: (continues examination)
Q. Did yout
A. Yes.
Q. "\"\Tould you please tell the Court and jury just what Mr.
Hudgins tQld you!
A. Well, I mean we just discussed it and- what do you
mean - anything specifically!
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~agoner

Q. Yes, ma'am. Did he tell you why it happened and how
it happened and what he did f
A. Well, the only thing I can remember point-blank that
Mr. Hudgins said was that when he saw the car coming over
the rise that he froze. He said that, when it was just right on
him and when he saw it, he just froze at the wheel. I mean
that's what I think he said, you know.
page 80 )

Mr. Moore: Yes; that's what I was asking you
about. I have no further questions. Thank you.
Mr. Jessee: Excuse me, I was talking and what was the
answer that she gave to that previous question!
( Th~ reporter read the last answer above.)
RE-DIRECT EXAMINATION
By Mr. Jessee:
Q. At that time, was he in the intersection and making his
turn, Mrs. Wagoner!
A. I don't remember that he said whether he was turning
or where he was.
Q. Well, that's what I was getting at.
May I see the transcript of the deposition f
Mr. Moore: Sure. (Transcript handed to Mr. Jessee by Mr.
Moore.)
By Mr. Jessee: (continues examination)
Q. Now, Mrs. Wagoner, in the deposition which we took on
Alonday night, I believe that same question substantially was
asked you.
A. Yes.
Q. And your response was, "Well, what Mr. Hudgins said
to me at one time, he said, 'When he was making the turn
and saw the ~ar coming' he said, 'When I saw the car coming,
I was in the turn' and he said, 'I froze,' and that's
page 81 ) the best way I can express it to you. He said,
'When I saw him coming at me,' he said 'I froze.'
He said, 'I just couldn't move a muscle' and that was in the
hospital.''
A. Yes ; that was when he came to the hospital, yes.
Q. And that's correct, is it not; that was substantially what
he said to you!
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A. Yes; what I was trying to say is, he said, ''That when
he saw the car coming, he froze.'' He said, ''He couldn't''
as you said, ''move a muscle.'' He said, ''I just froze when
I saw the car coming over the rise."
Mr. Jessee : 0. K., I believe that's all.
The witness stands aside.
Mr. Smith: Mr. Jones, take the stand, please.
Your Honor, we call this witness as an adverse party and
as an adverse witness.
The Court: All right, sir.
MR. RANDOLPH F. JONES, JR.
the defendant, called as an adv·erse witness, being duly sworn,
testified as follows:
CROSS

EXA~IINATION

By Mr. Smith:
Q. You are Mr. Randolph F. Jones!
A. Yes.
Q. And you live on ·Whiteside Avenue in the
page 82 ] Williamson Road Area t
·
A. Yes, sir.
Q. Were you the drh·er of the automobile that has been
described in this accident as ha,·ing run into the right side
of the Cadillac automobile of llr. Hudgins T
A. "Yes, sir.
Q. What was the make and model of your car!
A. 1953 Ford, four-door Sedan, Ford.
Q. Xow, how far do you live fron1 the intersection of Hershberger Road on Route 626, which is A. Well, to be quite honest with you, I don't know, sir. I
ne,·er measured it in mileage. I wouldn't know.
Q. Well, is it a ~ery short distance!
A. I would say at least a couple of miles, yes, sir.
Q. Are you familiar with that intersection!
A. With the intersection!
Q. Yes, sir.
A. No, sir; I am familiar with Hershberger Roa~, though.
Q. Do you travel that intersection - I mean, that Hershberger Road - frequently.!
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Mr. Moore: Excuse me. Your Honor, I wish Mr. Smith
would direct his questions to whether or not this gentleman
was familiar with that intersection on November
page 83 ) 24, 1959. A great deal of time has elapsed since
then.
The Court: That would be the time in issue, of course.
By Mr. Smith: (continues examination)
Q. All right, I will ask you that question. Are you familiar
with that road and were you familiar with the Hershberger
Road along that particular point in 1959, when this accident
occurred!
A. I was familiar with the Hershberger Road and I knew
the intersection was there ; yes, sir.
Q. Yon have previously testified in this matter also, have
you not, in the Traffic Court f
A. Yes, sir.
Q. On December 28, 1959 f
A. Yes, sir.
Q. And in answer to that same question that I just put to
you, I will ask you if you made this response, ''I traveled that
road two to four time a day. I know the road; it's very
dangerous, very bad all the way through.''
A. I made the statement; yes, sir.
Q. And that was about a month after the accident happened t
A. That is true, sir.
Q. It was a truthful answer f
A. Yes, sir; it was a truthful answer.
page 84 )
Q. So you do know the road and know it real
wellf
A. Yes ; I know the road.
Q. And you know the intersection f
A. I don't - I know the intersection is there, Mr. Smith.
I can answer it that way.
Q. Well, what do you mean when you say, ''I know the
road and it's very dangerous, very bad all the way through!''
A. I mean I knew that the road was bad.
Q. All right. And you were asked, ''And that is a bad turn
there,'' and you answered again, ''Yes, I saw an accident one
morning two months before the one similar to ours,'' did you T
A. Not in that intersection; no, sir.
Q. What do you mean by thatf
A. Well, I mean that I had saw an automobile two months
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prior to that below that intersection at t~e bridge, I believe,
or somewhere in there.
Q. Oh, I see, and then you were asked, ''Why is that a bad
place; is the visibility poor" and your answer was, "Yes, when
you come from over the top of the hill looking toward the
west;'' is that correct T
A. Yes, sir; that's right, sir.
Q. Then I'm trying to indicate to this jury that you are
familiar with this intersection and were at the time of this
accident!
A. Yes, sir ; I was, yes, sir.
page 85 ]
Q. Now, how far back is the crest of the hill
before you can see· to the intersection, looking
west!
A. You mean after you come over the crest of the hill T
Q. 'Vhen you reach the crest of the hill and can first see
the intersection or a car in the intersection, how far back are
you!
A. I don't follow your question, I\Ir. Smith; I'm sorry.
Q. "\Vell, I '11 put it to you like you answered it once before
then. Mr. Rogers asked you, "You say you first saw him when
you came over the crest of the hill.'' Your answer is, ''Yes.''
A. Yes, sir.
Q. ''There is a slight curv·e there and you can't see a car
until yo_u are almost in the straight part of it.''
A. Yes, sir.
Q. All right, a further question. ''You were approximately
how far awayt"
A. Two hundred feet.
Q. ''Answer: 'Approximately two hundred feet' '' T
A. Yes, sir.
Q. All right then. Now, you're telling this jury that you
first saw Mr. Hudgins' auton1obile when you were approximately two hundred feet away, at the crest of this
page 86 ) hill!
A. That's correct, sir.
Q. All right. Now, where at that time was Mr. Hudgins'
automobile!
A. Mr. Hudgins' automobile was in the process, the way
it appeared to me, of making the turn. He was over the white
line.
Q. All right. Now, I believe you have testified e~rlier that
his left front wheel had made a turn and had crossed the
middle white line; is that correct f
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A. That is correct, sir ; yes, sir.
Q. And that is when you first saw it!
A. No; that's not when I first saw him, no, sir.
Q. Oh, oh, then you saw him earlier t
A. He was coming towards the intersection slow and, when
he got just to the intersection, his wheel was over the line
andQ. And where were you then!
A. Where was I!
Q. Yes; at that timet
A. Approximately two hundred feet from him.
Q. All right. Then you were two hundred feet away when
he made his turn to the left- started to make itt
A. No, sir; I wasn't two hundred feet away when he made
the turn, sir.
Q. Well, where were you when he started to
page 87 ] make the turn t
A. Well, he looked to me as if he was undecided
as to what to do.
Q. All right. Let me see if I can refresh your recollection
or your memory a little on that. This was just a month after
the accident that you gave this testimony - correct t
A. Yes.
Q. "You were approximately how far away!" Answer,
''Approximately two hundred feet.''
A. Yes, sir.
Q. ''You knew he was making a turn there t '' Answer,
"No, I assumed it. When I saw his wheel over the line and
then he cut across in front of me and that's when I swerved
to the left to avoid hitting him."
A. Well, I saw the wheel over the line, Mr. Smith. I didn't
know what he was going to do. Yes, I assumed he was going
to make a turn.
Q. You were on notice that he was over to the left side
of the road - at least his left front wheel - when you were
two hundred feet away and first saw him - right!
A. Pardon!
Q. When you first saw him, you were two hundred feet
away by your estimate!
A. Yes, sir ; yes, sir.
Q. The trooper, I believe, testified two hundred
page 88 ] and forty feet to the crest of th~ hill!
A. Yes.
Q. Your estimate is two hundred feet!
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A. Yes.
Q. And you knew the weather was bad; it was raining f
A. Yes, sir.
Q. And, if you were looking ahead, you saw him at the
first moment he came into your view, didn't you f
A. Yes, sir.
Q. All right. And, at that time, you have testified that his
left wheel on the front was across the line and beginning to
make a turn; is that correct!
A. Yes, sir.
Q. All right. What did you do to avoid itT
A. Well, I immediately let my foot off the gas because I
didn't know what he was going to do. As I said, he hesitated.
He looked as if he hesitated and he wasn't sure whether he was
going to make the turn or he wasn't going to make the turn
and I couldn't tell, so then the next thing I knew he had made
the turn and I threw mv brakes on.
Q. All right. At the· time you first saw him with the left
front 'vheel pointing for the left turn, you did
page 89 ) nothing thPn because you wanted to wait and
see what he was going to do; is that itT
A. I don't follow you when you say ''I did nothing.''
Q. Well, you said you took your foot off the gas.
A. Yes, sir; certainly, I did.
·
Q. Is. that all you did T
A. I automatically do that when I come over that hill. As
a matter of fact, I drive at speeds between thirty-five and
forty on that road.
.
Q. Now, I take it that as soon as you were aware of the
fact that he was going to cut in front of you, you tried to stop!
A. I did, sir ; yes, sir.
Q. All right. How far. would you tell this jury you slid
on this wet pavementT
A. I have no idea, }.fr. Smith.
Q. 'Veil, did you try to stop immediately when you saw
him!
A. Yes, sir; I tried to stop. Yes, sir.
Q. And you were not able to do so, were you T
A. No, sir.
Q. And you slid the whole distance and hit the side of the
Cadillac; is that right - the right side of the Cadillac T
A. Well,. sir, I don't know when you say, "the ~hole distance." I mean, w·hat do you mean by the whole distance!
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Q. From the time you put on your brakes to try
to stopA. Yes, sir ; that is true.
Q. -you slid from that point until you struck the Cadillac!
A. That is true.
Q. Then you knocked the Cadillac over into the bank and
up on the bank, isn't that correct!
A. Yes, sir.
Q. And then your car fishtailed around, and went down the
road even below or further down than the Cadillac that you
knocked; isn't that right f
A. No, sir.
Q. As I understand it, or understand the trooper's diagram
-then you dispute him on that T
A. No, sir; I don't dispute him but it didn't go farther
down the road. When my car came to a rest in the west lane,
his car was sitting right here (indicating) as the diagram
shows, and mine was sitting - well, I don't know as far as
the footagewise - I couldn't say.
Q. Well, I am saying you were further west, by your own
pointing out here, and you were further west than he; isn't
that right!
A. Well, I don't recall that, Mr. Smith. I'm sorry.
Q. And you were turned around and headed
page 91 ] back in the direction from which you came!
A. Yes, sir.
Q. So you didn't come anywhere near getting your car
stopped when you hit Mr. Hudgins, did you! You hit him a
hard lick. That's what I'm saying.
A. Yes, sir.
Q. All right. At anytime after Mr. Hudgins' car came into
your view, at anytime did Mr. Hudgins stop that automobile!
A. I don't recall, sir. He was - he looked to me as if he
was moving very slow.
Q. But he was constantly in motion until you hit him; is
that right!
A. I'm not positive whether he came to a stop or whether
he was - but he was moving slow. That, I can say.
Q. All right, but you cannot say that he stopped in front of
you!
A. No, sir.
Q. All right. As a matter of fact, when you first saw him,
his left front wheel was just over the center line; isn't that
rightf
page 90 ]
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A. That's right.
Q. And he proceeded on and, when you hit him, you hit
him in the right rear; isn't that right f
A. Yes, sir.
page 92 ]
Q. So, he was bound to have moved that much;
isn't that correct Y
A. Yes, sir.
Q. And that street is what - twenty-one feet wide, would
you say!
A. I don't know, sir, about the footage.
Q. Well, give us an approximation.
A. I don't have it approximately.
Q. 'Vas it an ordinary two-lane road 7
A. Yes, sir.
Q. So he traveled from- his left front wheel already being
over in ·your lane until he got his car wholly in your lane
while you were coming approxin1ately two hundred feet; is
that right!
A. Yes, sir.
Q. Now, you told the trooper you were going thirty-fiv(\
to forty miles an hour; is that correct Y
A. Yes, sir.
Q. And you admittedly were unable to stop your car when
Mr. Hudgins' vehicle can1e into viewY
A. ~I!. Smith, yes, sir, I was unable to stop the car. I did
all I could. The road was wet and it was pouring down rain.
Q. And I understand you knew that, though, didn't you,
when you can1e over that hill!
page 93 )
A. Sure, I knew it.
Q. 'Veil, did you think that you could stop it
in spite of that, if any car should have c01ue out of that intersection f
A. 'Veil, I had no idea that a car was going to cut across
fron1 the left in front of n1e, or to the left in front of me, in
that intersection, sir:
Q. 'Veil, you said you were two hundred feet away when
you first saw him and that he was turning into the intersection.
'Yhat did you expect him to do- back out of it!
A. No, sir; I didn't expect him to come over the line on
my side, though.
Q. '"'ell, he didn't see you, if you didn't see him; isn't
that a fair .conclusion f
A. I don't see how he could see me. I don't see how he
could miss seeing me.
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Q. Well, you said you saw him when he was two hundred
feet away and beginning to make the turn f
A. That's right.
Q. I assume he could see you at the same timet
A. I would think so ; yes, sir.
Q. Well then, what could he do if he had already started
to the leftf
A. He wasn't completely over that line.
Q. Well, you said that he was. I didn't.
page 94 )
A. No ; I didn't say he was. I said his front
wheel was. I didn't say that the whole car was
over the line.
Q. Well, it was over preparatory to making the turn and
it was in motion, wasn't itt
A. Yes, sir; it was in motion.
Q. And already with the left front across the line on your
side!
A. That's right, sir.
Q. What could he do there that he didn't dot
A. He could have stopped. I see no reason why he couldn't.
Q. If he had stopped when he immediately saw you, he
would have been just into your lane, wouldn't he f
A. I will put it this way. He wouldn't have been completely into my lane, no, sir; his front wheel could have.
Q. Depending on how quickly he could have gotten stopped,
of course ; if he was in motion when you first saw him and
he was in motion when he first saw you, he couldn't have
stopped instantaneously, could bet
A. I don't know what he could do, sir.
Q. He's got to have a reaction time and he's got to get his
foot on the brake f
A. Well, as slow as he seemed to be moving, I don't know
what he could have done.
Q. He was coming uphill, wasn't he f
page 95 )
A. Yes, sir.

Mr. Smith: All right. I think that's all, Your Honor.

DIRECT EXAMINATION
By Mr. Moore:
Q. Mr. Jones,A. Yes, sir.
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Q. -when you did apply your brakes, sir, did your vehicle
leave the west-bound lane of travel f
A. Yes, sir; I swerved to the left in order to - when I saw
what Mr. Hudgins was going to do, I was trying to- avoid
hitting him, and I cut my car to the left.
Q. I see. Now, was your car sliding at that time!
A. Yes, sir.
Q. Now, Mr. Jones, you ba,·e testified, sir, that you were
approximately two hundred feet from the Hudgins vehicle
when you first saw it.
A. Yes, sir.
Q. I believe, sir, you testified that at that point Mr. Hudgins' car, or the left front wheel, was over the center line.
A. Yes, sir.
Q. Now, what did you do at that time, sir, when you saw his
l~ft front wheel over the center line T
A. Well, I did, Mr. Moore, what I told Mr.
page 96 ) Smith. I immediately let off the gas because, I
mean he looked as if he hesitated as to what to do.
Q. What do you mean by ''hesitation T''
A. ''ell, he looked lik~ he was unsure whether to try to
make the turn or stop. I couldn't tell what he was going to do.
Q. I see, sir. So you l~t your foot off the gas pedal f
A. Yes, sir.
·
Q. Then approximately how far do you think you traveled
before he cut in front of you f
A. I have no idea, Mr. lloore.
Q. I see.
A. In all truthfulness, I don't know.

Mr. Yoore: I see. I haYe no further questions.
RE-CROSS

EXA~IINATION

By Mr. Smith:

Q. I don't quite und~rstand your last answer there, Mr.
Jones, but I want to be sure that it is like this or if it is different, why then it is different.
I will read your answer to this question, Mr. Jones ; ''Mr.
Jones, take the stand and tell us what you have to. say,"
Answer: ''I was headed west on Hershberger Road and, just
as I came over the crest of the hill, I saw Mr. Hudgins coming
and his front wheel was already over the double
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page 97 1 line.'' I take it that is when you first spotted him t
A. That's right, sir.
Q. All right. Then, ''I saw what he was going to do.'' What
do you mean by that- turn leftt
A. I saw that he was going to try to make the tum; yes, sir.
Q. All right. ''And I did swerve to the left to try to avoid
him but he was already across my lane and there was no way
I could miss him. The road was -wet and I started sliding
more and he came across the line in front of me and that was
all I could do.''
A. That's right, sir.
Q. And that's right!
A. That's correct, sir.
Q. ''And how far were you away when you first saw him!''
''Two hundred feet when I first noticed him. He was coming
up very slow." Right!
A. That's right.
Mr. Smith: 0. K.
The witness stands aside.
Mr. Jessee: Your Honor, that is all the evidence. The plaintiff rests.
The Court: The plaintiff rests.
Mr. Moore: May it please the Court, sir, I
page 98 1 would like to make a motion.
The Court: . All right, ~ir. Just let the jury
have a recess.
IN CHAMBERS AT 11;45 O'CLOCK, A. M.
(Out of the presence of the jury.)
Mr. Moore: Your Honor, I'd like to move that the plaintiff's evidence be struck on the grounds that, even if everything be believed by the jury that is in testimony, it would
not be proper, according to the law of this case, for the jury
to return a verdict in favor of the plaintiff. They merely show
by the uncontradicted testimony that the defendant, Randolph F. Jones, Jr., was traveling at thirty-five or forty miles
per hour, that the defendant when he was approximately two
hundred feet from the plaintiff, from the plaintiff's decedent,
saw his left front wheel over the line, that h~ released his foot
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from the gas pedal at that" time, and the plaintiff continued
in front of him. He applied his brakes and, due to the extremely wet conditions of the road, collided with the plaintiff's decedent's automobile.
There is absolutely no showing of negligence, no showing of
excessive speed, no showing of improper lookout. There is
absolutely nothing in the case which would presuppose a
finding of negligence against the defendant. There is no
jury issue involved. We don't have but one version of the
accident as to how it occurred and that is Mr.
page 99 ) Jones' version of the accident and, on his version.
I submit to the Court, sir, that the plaintiffs hav~
not made out a case of negligence against him.
Mr. Smith: May it please the Court, when I first read th~
trans";pt that I used to cross examine Mr. Jones on, I was
amazed. The evidence indicates to me, in the way it's developed here, exactly like it developed in the Traffic Court and
that an elderly man was drh·ing his automobile easterly, preparing to make what I took to be his lawful right - a left
turn - so long as the way is clear.
Now, admitting that this is a bad intersection and a difficult
one. I don't think that up until this accident happened that
Mr. Hudgins had don~ anything that any other. lawabiding
citizen wouldn't have don~ who had to make a left turn, or
proposed to make a left turn, into Route 626. Now,.let 's tak~
Mr. JonesThe Court: Prepar~d to n1ake a left turn, not a right turn.
Mr. Smith: ·Yes; a left turn into 626. Let's assume that
~Ir. Jones is telling the truth about it, if he is. He is the only
man who had it within his power to prevent this accident.
If you assume, Your Honor, that ~Ir. Hudgins had a right to
ntake this left turn if ther~ was nothing coming that he could
see - and I certainly don't believe the Court requires him to
see beyond sonte lookout to the top of the hill page 100 ) Jones testifi~s that when he first saw the Hudgins
,·ehicle it was in motion and alreadv cotnmitted to
the turn to the point that the left front wheel was across the
line and into the west-bound lane. Now, that has been variously estimated at two hundred and forty feet down to two
hundred and do\\11 to se\·enty-five feet by Hylton, but the
trooper, who is the only man that measured that, said it was
two hundred and forty feet to the top of that hill where you
could see.
Now, it was raining there, the weather was bad .. The only
man who it has been indicated here was wholly and completely
familiar with this intersection was Jones. He said he knows
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it was raining and he realized it. He is the only man who could
have brought that vehicle to a slower speed -whatever it
was - so that when he did top that hill and could see, he
wouldn't trap somebody who was coming out or turning in,
not knowing or having any way to know that he was coming.
So, what did he do f He topped it and he said he was looking ahead- and the law requires that he do that- and he
saw this vehicle making the turn. He immediately took
whatever measures he co~ld to prevent hitting the car that
he knew was turning in front of him. He either was trying
to stop or did put his brakes on for the entire distance from
when he first saw, or ought to have seen, until he got down,
at least by the trooper, two hundred and forty feet and
struck this moving vehicle moving to its left squarely in the
side.
page 101 ] It knocked it eight feet sideways and up on the
bank and he himself turned around completely
in the highway, so he had even begun to stop at that time.
Now, I take it that, even though the speed limit is fifty-five
n1iles an hour, Your Honor, that the law requires that a man
operating a vehicle, in a plce where he knows there is danger
and where he knows the weather conditions do not warrant
high speeds, is required by law to operate within a speed at
which he can effectively take precautions to prevent injury
to himself and others lawfully using the highway. And, for
the life of me, I don't know what Mr. Hudgins could have
done if we assume, Your Honor, there is no evidence to the
contrary, that he saw Jones when Jones saw him.
He was committed to the intersection and in motion and,
while Mr. Jones takes the position on the stand that he should
have stopped, he still says, "He would have been partly in
my lane.''
But who is the man who could do nothing! Jones, and he
knew that intersection was there and he knew it was a
dangerous one and I take it that it is his duty to bring his
vehicle under control so that he can do effectively what his
lookout disclosed was necessary to do and that is stop if
anybody is coming out or going into this dangerous curve,
or this dangerous intersection, and I think that not only should
this motion be overruled but' I believe that the
page 102 ] Court should grant summary judgment, and that
Jones at least contributed to this accident by his
own evidence, if he did not, in fact, cause it completely since
I believe he was the only man on the highway of those two
who could have done anything about it, if he had been driving
more carefully.
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Mr. Moore: There is no evidence in this case that he wasn't
driving carefully, sir.
The Court: Well, I think I disagree that, when the man
- that when Jones - first came over the crest of the hill
that Hudgins was making the turn. That is not the evidence.
He said he had his left " . .heel over the center line but he
didn't know what he was going to do, so he eased off the gas
until it then became apparent he evidently was going to make
a left turn in front of oncoming traffic.
Now, Hudgins is chargeable with just the same knowledge
of a dangerous intersection as Jones - and as to "That he
could have done. This is uncontradicted- that he told the
Officer Hylton ''that he thought he had time to clear the oncoming car and just didn't.'' That was the whole point of
the accident. He thought he could beat the car across and
didn't make it.
Mr. Smith: Well, Your Honor, he didn't say that he thought
he could beat it across.
Mr. Moore: He said, "I thought I could make it."
Mr. Smith: Thought he had time to get out of
page 103 ) the way.
The Court: That's the same thing.
~Ir. Smith: If he was already in the turn, maybe he did
think he could clear it.
The Court: He also told Mrs. 'Vagoner that he saw thf'
car coming and froze at the wheel and he didn't do anything.
~Ir. S~ith: I asked if he stopped and the boy said hf' didn't
stop. I think he was terrified; yes, sir, and that is his way of
expressing it.
The Court: Of course, there is no way that Jones could
anticipate that would happen.
Mr. Smith: This is the evidence I read to him and he said,
"That is correct," and it says: "I was headed west and, just
as I came over the crest of the hill, I saw ~lr. Hudgins coming
and his front wheel was already over the double line. I saw
what he was going to do.''
And I asked him, ''What did he mean by that!'' And
he said, ''Turn left.'' So I take it that he had the left
wheel- the front wheel -only being over indicates a turn
and he was committed to it and in the turn. '\""hat could he
do!
The Court: Hudgins could have seen him and not made
his turn in front of oncoming traffic. He should have st~pped.
That's what Hudgins should have done.
.
Mr. Smith: I will agree with the Court, if the visibility
had been n1ore than what Jones said he had. .
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page 104 )

The Court: Well, it's the same amount.
Mr. Smith: If Jones couldn't see Hudgins,
Hudgins couldn't see Jones.
The Court: Well, he could see him two hundred and forty
feet, just the same as Jones could see Hudgins. All right,
then having .seen him, ther.e would be more reason for Hudgins
not to make a left turn in front of oncoming traffic than it
would be for Jones to assume he was going to do it.
Mr. Smith: Well, I ag~ee with that, Your Honor. I just
take the evidence to be that when Jones said, ''I first had an
opportunity to see and he was starting into the turn." .
The Court: Well, what did Jones do; what was Jones'
negligence T
.
Mr. Smith: He said that he knew this turn and he had
traveled it four times a day; he knew it was dangerous. I
think that he should have anticipated that a car might turn
before it could see him. This is a very bad comer, and have
brought his car under control and not tried to come over there
at thirty-five or forty miles an hour on a wet street and not
be able to stop.
The Court: In other words, just look out for some idiot
on the road that was going to pull in front of him, when he
had no reason to expect it!
Mr. Smith: If I was sure that ~Ir. Hudgins couldn't seeI mean could see him, and pull anyhow, then I
page 105 ) would agree with the Court.
The Court: Well, he could see just as much as
Jones could see.
Mr. Smith: Exactly.
The Court: Right.
.
Mr. Smith: And, when Jones saw 'him, he was into the
turn.
The Court: No, no f
Mr. Smith: Well, that's exactly what he said. ·
The Court: He said he had his left front over the center
line.
·
Mr. Smith: The front wheel.
The Court: There is no evidence that he ever gave a signal
or that he ever did anything to indicate he was going to
make a tum.
Mr. Smith: Does Your ·Honor think a signal could be effective!
The Court: No; but the statute says yon shall not at anytime make a turn in front of oncoming traffic. If Hudgins
couldn't see any oncoming traffic that could be going fifcy-
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five miles an hour, he had ·no business even trying to turn.
He didn't have a lawful right just to turn regardless.
Mr. Smith: That's my point I'm arguing. Now, if it's
wrong to make the turn on the theory that somebody might
pop over that hill, then he is guilty of negligence,
page 106 ) but I don't think that is the law.
The Court : Well, it would be just as wrong
as it would be to say that Jones shouldn't pop over the hill
because he should assume that somebody was going to make
a turn at a blind intersection. It is in a bad place. Well what
is the issue you'd submit to the jury; what would you tell
themT
Mr. Smith: "\Vhether or not that Jones, in coming over that
hill, ought to have had better control and ought to have kept
a sharper lookout or ought to have run at a lesser speed. If
the jury believes a lesser one is necessary, then he has the
obligation, regardless of the other man's negligence, not to
contribute.
The Court: That's true, but there is no evidence that be
didn't have his car under proper control. Nobody said he
didn't.
Mr. Smith: "\Veil, he didThe Court: You put him on as an adverse party and he said
he did everything he could do.
~lr. Smith: Except be going at a lower speed where he
could control it.
The Court: The speed lin1it is fift)T-fiYe miles an hour, and
that's uncontradicted.
Mr. Smith: All right, but Your Honor has held a hundred
times that you can't go fifty-five under circunlpage 107 ) stances where it is not warranted.
The Court: Well, have you shown that it wasn't
here! 'Yhere is there any e,·idence that it was not proper T
~Ir. Smith: He said it was a dangerous intersection and
that he was familiar with it.
The Court: That's right.
~Ir. 8n1ith: He said he couldn't stop when he ~aw the car
con1ing out of son1ething and he couldn't see, but knew it was
there. I think that's n(lgligeuce, Your Honor.
The Court : I don 't know.
~Ir. ~Ioore: Of course, I disagree with Mr. Smith's contention that there's been any negligence shown in this case,
Your Honor. Just as the Court has pointed out, this man was
traveling thirty-five to forty miles per hour. By _the plaintiff's own evidence, as soon as he realized that this car was
going to make the turn in front of him, he applied his brakes,
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continuing in his lane of travel trying to swerve to the left
and miss it, and the accident occurred. The police officer's
testimony is that the accident occurred wholly within the
west-bound lane of travel somewhere near the north shoulder
of the road.
Now, I just don't see where there is any issue that the
jury could decide that this gentleman was negligent.
The Court: Well, that's what I'm asking you right now.
What is the evidence that you will tell the jury - if they
believe the defendant did whatf
page 108 ] Mr. Smith: I would suggest to the Court that,
if the jury believe that Hudgins was on the right
side of the road and not in the turn when he saw, or should
have seen, this car coming and could have avoided it by not
turning in front of him by stopping, then I don't think there
is any question but Jones had a right to come on down that
street, and the sole proximate cause would be Hudgins' turning. But, if the jury believe that Hudgins was committed to
that turn and in it, before he saw· the car coming The Court: You haven't got any evidence to that extent.
Mr. Smith: That's just the way this reads to me. I read
it right into the record. Now, I may be wrong. "I was headed
west and, just as I came over the crest of the hill - '' and
I take it he means ''just as I had an opportunity to see him''
- " I saw Mr. Hudgins coming and his front wheel was already over the double line.''
~Ir. ~Ioore: Then he testified there was a hesitation.
1\Ir. Smith: "I saw what he was going to do." Now, this
is all a simultaneous statement- "I'm driving and I come
over the hill, there's a man turning left in front of me.''
The Court : All right, and then go ahead.
Mr. Smith: All right - "I saw what he was
page 109 ) going to do and I did swerve to the left to try to
avoid hitting him but he was already across my
lane.''
The Court : All right.
Mr. Smith : ''And there was no way I could miss him. The
road was wet and I started sliding.''
The Court: You haven't shown that there was any way that
he could miss him.
Mr. Smith: Except go slower.
The Court: There is no evidence that if he had been going
slower he could have stopped. You haven't proved anything
except what he said.
Mr. Smith: For two hundred and forty feet, a man couldn't
see an intersection f
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The Court: All the time· he's moving. When he first saw
him, he let up on the gas. He then put his brakes on. What
is the stopping time in two hundred and forty feet, at forty
miles an hour t
Air. Moore: At forty miles per hour, an automobile travels
fifty-eight, point seven, feet per second and the total stopping
distance on a completely level, dry surface road, of asphalt
pavement, is one hundred and twenty-six feet. The total
stopping distance, including reaction time and braking time,
and that is on a con1pletely level, hard surface, road is Oll(l
hundred and hventv-six feet.
They· don't know how far this boy was from
page 110 ] the plaintiff's decedent when he first applied hi~
brakes, but he was somewhat less than two hundred feet from him and h(' took his foot off the accelerator
when he saw the man was going to turn - he applied his
brakes and the collision occurred.
Air. Smith: I just believe, Your Honor, that you are
making any person who mak(ls an (lffort to turn, when he
can't see, an insurer.
The Court: ''"'ell, h(l it'l an insurer of g(ltting his neck
broken if he makes a turn when he can't see, and he'd better
not make it.
Air. Smith: 'Yell then, thP Highway Department ought 11ot
to build the highway in such a n1anner.
The Court: You ar(l not suing the Highway Department.
~Ir. Smith: I know, but ther(' are hundreds of bad intersections and the Hidden '""allev Countrv Club is one of th(l
worst in the world and it is alnlost impossible to pull out
into that sh·eet without being hit, if anybody is coming,
but I don't think you can p(lnalize hin1 at law.
~Ir. lloore: Do you p(\nalize the man that was coming!
Air. Smith: I do, for this reason- he said he knew it was
a dangerous intersection and so I say he should have slowed
down, if anybody was turning or con1ing out and couldn't see
them or see hin1, then he was the only man that
page 111 ] could have controlled it.
This man wasn't speeding. If Hudgins 'vas
speeding around that curve, or if he made the turn trying
to beat the other man as the Judge seems to think this evidence
indicates, then I understand it but he was already in the
turn. I say what could he have possibly done except never
have been there at all!
The Court: 'Veil, in the first place, if Hudgins was making
a left turn at the time that Jones came over the brow of the
hill, he certainly didn't have to go over ten feet to get oQ.t
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of his way while the other man 'vas going t'vo hundred and
forty feet, and what did he doT He told 1\lrs. Wagoner that
he "froze at the wheel." He also told the trooper, the Officer Hylton, "I thought I had time to clear it and didn't."
Mr. Smith: That's right.
The Court: So he is the one that caused the accident and,
if he had gone on, why the presumption is that he would have
been out of the way - certainly he ought to go ten feet while
another man went two hundred and forty.
1\Ir. Smith: I certainly agree with that.
The Court: "\Vell now, if he froze and if he thought he
was going to get across and misjudged it, and didn't, then
what did the other man doT That's the point.
Mr. Jessee: Judge, can I say something in here! Arthur
and I have differed from the very beginning about
page 112 ) the law of this case and that's been one of our
problems in trying it.
The Court : Well, we all differ now.
1\lr. Jessee : Now, we've got four views in this case. My
view of it, from the very beginning, has been that Hudgins
was obviously guilty of negligence that the Court mentioned
in beginning that turn. IIowever, at the time that Jones came
to the crest of that hill, this accident had happened in that,
by his speed on a wet road at a dangerous intersection, he
had placed himself obviously in a position where he couldn't
have stopped if it had been cars stopping in his lane of
traffic, or children crossing or a cattle crossing. Now, no
n1atter what it be, or no matter what had been at this intersection at the time he crossed that hill, he had divested himself of all possibility of stopping by virtue of his speed, and
that to me was the whole point of the case, because he says
''right then I saw him at the crest of the hill. I saw him and
put on the brakes."
The Court: No, he didn't at the crest of the hill. At the
crest of the hill, he let off the gas because he didn't know
what he was planning to do and, when he saw him turn, he
put on his brakes.
1\Ir. Jessee: Judge, wait just a minute. Let me give you
this other testimony that we quoted to him. I said, ''Did you
put on your brakes immediately T'' ''Yes, I put
page 113 ) on my brakes immediately when I saw what he
was going to do.''
The Court : Right. Well, he said that today.
Mr. Jessee: Now, to me, Judge, that means that as he
crested the hill he saw Hudgins starting to turn and put
on his brakes immediately, and he testified to it that way in
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the Traffic Court. He watered it down a little bit here now
by saying, ''but I wasn't sure he was really going through
with the turn, whether he was going to back up or something.''
But to me it seems that, from the minute that Jones came
to the crest of the·hiii, anything that was in that intersection
was going to be hit by Jones' car because he had already
lost the ability to stop.
I just wanted to interject that that was the view I had
taken in the case from the beginning.
The Court: Well, yes, but what is your contention that
Jones should have done!
Mr. Jessee: That he should have been driving slower on a
wet street.
The Court: How slow Y
Mr. Jessee : Whatever speed was necessary in order to
have avoided the accident.
The Court: That's speculation. You don't have any proof
that, if he had been going·
Mr. Jessee: Whate,·er speed it w·as, it was slower than he
was going at because that's proved by the happenpage 114 1 ing of the accident.
The Court: You haven't proved that if he was
going slower he could have stopped. That's speculation.
Mr. Smith: Two hundred and forty feet, or an admission
of two hundred feetf
The Court: All right, but you haven't shown that he could
have sto_pped on a wet road.
Mr. Smith: 'Yell, I think the Court would take judicial
knowledge of it.
The Court: The Court isn't trying it. I'm talking abo.ut
the proof before the jury. The jury could get up there and
speculate that, ''if be bad been going twenty-fixe n1iles an
hour, I don't think that he would ever hit him."
Mr. Jessee: Would that type of testimony ha,"e been com·
petent to have asked Officer Hylton! Officer Hylton testified
that, if he had been going thirty or less, he could have stopped.
Xow, I didn't think that that was proper opinion testimony.
The Court: Not until you qualified Officer Hylton ou
stopping on a slick, wet road, it wouldn't be. I don't know
whether he was qualified there or not.
Mr. Jessee: I don't know either. 'Yell, that was the debate
I had in my mind.
Mr. Smith: I think the jury could assume he was going
. eighty miles an hour from common e~perience.
page 115 1 He said that he braked for two hundred feet.
X ow, the reaction and brake time comes in and
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he still hit a Cadillac and knocked it eight feet sideways and
demolished it and seriously injured Mr. Jessee: Here is what Officer Hylton said. "What do
you think in your opinion would be a maximum s~fe speed!''
Mr. Smith: That is not the evidence before the Court today.
Mr. Jessee: No; I'm not going to do it but I'm just saying
that this would have been his testimony and I don't think
it would have been admissible but he said, ''At thirty miles
an hour, even if it were r~ining, you could stop your car-"
Mr. :hioore: That is not before us.
The Court: Unless he \vas qualified to give that evidence.
Mr. Smith: I think the Judge is against us on this thing
but I would like to see it go to the jury.
.
The Court: Well, I'm trying to decide or get you gentleIll en to advise me, "'Vhat are you going to tell the jury!"
Mr. Smith: I think the jury ought to be instructed that if
this man came over the hill, with knowledge of the situation,
then he owed a duty to keep his car under control, to keep
a proper lookout, in such a way that he could effectively act
if there had been, not necessarily children crossing
page 116 ] the road but if, anything was obstructing the
view. I don't believe you should go around a
blind curve where you know there is intersecting traffic at
such a speed that you couldn't do anything about it, if something was there. That is negligence as a matter of law.
The Court: What he did, or after he saw or should have
seen Hudgins across the road- that's the issue.
~Ir. Smith: You don't think he had any duty to know that
this intersection was there and assume The Court : Well, sure.
1\lr. Smith:- and assume that it is blind f
The Court: But you haven't shown that he was driving
at an unreasonable rate of speed when the limit is fifty-five
n1iles an hour. He said he was going between thirty-five and
forty.
Mr. Smith: That's what he said, but I don't think the facts
necessarily bear him out, and the jury's got a right to infer
speed from this type of a description of what happened.
The Court : Of course, the impact - the trooper and the
officer didn't say that that did all the damage to the Cadillac.
The Cadillac ran across a ditch and hit a bank and then did
all this damage and the man was trying to beat oncoming
traffic with his foot apparently on his own accelerator - or
I don't know how much of the damage to the
page 117 ] Cadillac was caused by that, because it's passing
strange that the front end of the Ford wasn't
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badly hurt and the Cadillac was demolished when it outweighs the Ford, I reckon, how many pounds f
Mr. Smith: I guess, with its bumper into the side where
there is no bumper.
The Court: Wliat I am still trying to get is something to
submit to the jury, and if the jury believe, from the evidence
-then what!
Mr. Smith: That he saw him or should have seen this
vehicle turning left in front of him, and as far as I'm concerned, Your Honor, I will go with this- Mr. Jessee doesn't
agree with me on that- but I think, if Hudgins saw this
car coming in time to have not made the turn, that he owed
a duty not to turn.
The Court: Oh, sure.
Mr. Smith: And I think that 'Jones had a right to assume
that he wouldn't. Now, that's where Jessee disagrees with
me, but I don't think he did - but I don't think that is the
evidence in this case.
The evidence in this case is just like it happened to you.
If you were going up there and turned left and, as you see
that crest, what do you do - not make the turn! Well, so
you make it. Just as you get committed to it, you are bound to
be in motion. You're going uphill and your foot is bound to
be on the gas, and here comes a car over the hill.
page 118 ) There is no negligence at that point.
The Court: I sure wouldn't freeze ; I'd step on
it and get out of his way.
Mr. Smith: I'll bet you'd be terrified.
The Court: No, I wouldn't either.
Mr. Smith: I say, if you'd see one sliding down at you.
The Court: Two hundred and forty feet away, if I see a
car and I'm in the process of turning, I wouldn "t freeze on
the wheel; I'd step on the accelerator and get the Hell out of
the way.
Mr. Smith; That's what he said he did.
Mr. Moore: There's no evidence in this case that's what
he did. The evidence in this case was Mrs. Hudgins says,
''Max, watch out.''
Mr. Smith: "I put the brakes on immediately when I saw
what he was going to do.'' Mr. Hudgins made the statement,
''If he had speeded up, he would have missed me.''
Mr. Moore: You didn't read what Mr. Hudgins said.
The Court: Mrs. Hudgins said that he had started to. make
the turn. She looked up and saw the car coming ~nd yelled,
and he speeded up.
Mr. Smith: That's what you said you would do.
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The Court: I would. He had been going slowly
page 119 ) and then he speeded up when she hollered and
he started to make the left turn. Now then, he
hadn't, according to your own evidence, ever started making
his left turn until after the car was over the hill. That's one
bit of evidence that you're bound by. You put her on as your
witness.
Mr. Smith: I didn't put her on. We just have a different
interpretation. I'm just saying he was in the turn and I
asked Mr. Jessee to make that clear when - didn't she say
she was in the turn when she .
Mr. Jessee: That was my impression, from her testimony,
that they were making the turn and she saw the car and
hollered, '' Oh, Max.''
The Court: I think she stated that he had started to make
the turn, she yelled and he speeded up. The defendant was
just coming over the crest of the hill.
Mr. Smith: All right.
The Court: Well, obviously, you mean to say he speeded
up and couldn't get out of the way, or by going ten feet, when
he was two hundred and forty feet awayt That wouldn't be
possible.
Mr. Smith: I don't know. As I say, it depends on how fast
he was coming and how the old man's reaction time was in
a moment of terror when he froze.
The Court: He told Mrs. V/agoner that he froze at the
wheel.
page 120 ) Mr. Smith: That's the term. Actually, it would
mean he would turn to an icicle, but to anybody
else, it could mean terror. It doesn't mean he stopped.
The Court: He told Officer Hylton that he thought he had
thne to clear the lane and didn't.
~Ir. Smith: Now, that would be negligence unless you say,
"Where was he" and we said he thought he was committed
to it or too late to stop - ''I can stop now but I will beat
him." Now, that would be negligence, and I think the sole
cause of the accident, but I don't think that is the evidence,
Judge.
The Court: I think that is the jury issue myself. Well, I
haven't got anything to submit to the jury except that if they
believed Jones could ha,..e done something and didn't do it.
Now, what could he have donef
.
Air. Smith: I say this, if the Court instructs the jury, "If
you believe that Hudgins was already starting into the turn
and unable to stop-"
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The Court: I haven't got any evidence that he was unable

to stop.

~Ir. Smith : " - unable to keep the lane open." We '11 put
it that way then. Well, Judge, all the evidence is that the left
front wheel was across the line blocking that n1uch of the
lane and in motion.
Now, if he can stop right there, then he has a
page 121 ] duty to do it because the man coming straight
through has the right of way, but I think if he is
in that turn, he's got to take son1e action. Now, he can stop
and go a little further into the lane, or he can try to speed
through it, as you sa~~ you would do. But th~ only negligence
I can tie to Hudgins is saying, "Here I an1 in IllY right-hand
lane. I can wait on this damn fellow but he is far enougl1 away
that. I think I can whip him across that intersection."
If that's what the jury believes happened here, there isn't
any question about it, or if the Court thinks that indicat~~
that clearlY then. as a matter of law. to n1~ that is the end
of the case but I don't think the ~vidence is suhject to that
stringent interpretation.
The Court: Well. ev~n this, Arthur, if he was still in tlw
road at th~ tilne h~ saw or $hould haYe se~n .Jon~s at tlw
crest of the hill, and ne\·ertb~l~ss. just assu1ned that J one~
would have to stop whil~ he mad~ the turn, cutting across in
front of him, he didn't ha,·e any ril,(ht whatsoeY~r to do that.
1\Ir. Smith: I agre~ with you one hundred per c~nt.
The C'ourt: N' ow th~n. he just continues blindly to <'Ut across
in front of oncoming traffi<' and will say, ''I gues~ tTones will
n1iss me and if he didn't, it will he l1is fault," well. it look~
like to n1e that's what he did.
~Ir. Smith: I saY, if the Court thinks the e\·id~nce is sh·ingent to that interpr~tation, th~n the Court is corpage 122 ] rect in his ruling of law.
The Court: Well, any way you interpret it. if
Hudgins was in thf.l proce:':s of 1naking- the turn when ,Jon~:o;
can1e o\·er the hill. two hundred and fortY feet awaY, and
couldn't n1ake ten feet while ,Tone~ was tnaking- two hundred
and forty, it would certainly be Hudgins' fault.
~Ir. Smith: For failing to ~peed out of the way!
The Court: For failure to speed out of the way. On the
other hand, if he saw Jones coining before he had e\·er started
making his turn and then attempted to <'Ut in front of hin1.
thinking he had tinw to heat hin1. it would still be. Hudgins'
fault.
Mr. Smith: I agree with that a hundred per cent. but I
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don't think it follows that he was - if he was already in the
tum and got hit, that that is his fault.
The Court: It is his fault for not getting out of the way
when somebody was two hundred and forty feet away.
Mr. Smith: Well, there have been three distances- three
of them - seventy-five feet, two hundred feet by Jones, and
two hundred and forty feet by the trooper, who measured it
or said he stepped it off but, to me, it would be "How does a
man react when he sees i( he is in the turn.'' Now, I'm con'"inced, Judge, that this old man was not stupid enough to
tum in front of a car that he sees coming at him.
The Court: I don't see any issue I could submit
page 123 ) to the jury on any negligence on the part of
Jones, in the absence of showing Jones saw, or
should have seen, the car in time to have avoided the accident.
There is no proof of what Jones could have done or what a
reasonably, ordinarily prudent person would have done under
the circumstances that Jones didn't do, whereas the record is
clear that Hudgins either didn't clear ten feet of road while
Jones was going two hundred and forty, or two hundred and
some odd feet, or he either didn't see Jones coming when he
started to cut in front of him, or either froze at the wheel and
blocked the road after he had started, or he thought he could
make the turn and just misjudged it and didn't make it in
front of oncoming traffic.
Under any of the evidence or any of the theories that have
been produced, the Court is of the opinion that the sole proximate cause of the accident was the negligence of Hudgins,
so the motion to strike will be sustained, and the plaintiff, of
course, excepts to the ruling of the Court.
Mr. Jessee: Yes, sir.
The Court: Well, you put your own exceptions in. I don't
want to reverse myself.
Mr. Jessee: Well, you might put those exceptions in.
1\lr. Sn1ith: Just show that we except for the reason that
the evidence indicates that Hudgins approached the intersection in a lawful manner, attempting to make
page 124 ] a left turn. There is no evidence whether he did
or did not give a signal, so the law would not
presume that he violated the law.
But he made, or he committed himself to, the turn by going
so far that his left front wheel was, by the defendant's own
evidence, across the center line and headed into Route 626,
when Jones, the defendant, :first. saw the vehicle of Hudgins.
It can be properly assumed by the jury that that was the first
time that Hudgins saw Jones.
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If that be true, then the plaintiff takes the position that
Hudgins was not negligent at all in failing to get out of the
way of the oncoming automobile of Jones, and that Jones'
negligence lay in the fact that he was entirely and completely
familiar with what he described as a dangerous intersection
and that he came at a speed which he could not have done
anything about a lookout which the law requires him to take,
as stated previously.
(Thereupon, Court and counsel returned to the courtroom
before the jury, where the following occurred:)
The Court: Members of the jury, at the conclusion of th(\
evidence for the plaintiff, the defendant moved the Court to
strike the evidence of the plaintiff on the grounds that the
plaintiff had not made out a case sufficient to go to a jury.
The Court, after hearing arguments of counsel,
page 125 ) has sustained this motion on the grounds that
there has been no negligence shown on the part
of the defendant which proximately caused, or contributed to,
the accident in question. The Court, being of the opinion that
the sole proximate cause of the accident was the uegligenctl
of Hudgins, consequently, there is no issue to submit to a
jury and you gentlemen are discharged from any further deliberation in this case.
(The·jury was dismissed at this time and proceedings were
CONCLUDED at 12:27 o'clock,P. M.)
S. D. ROBERTS 1\IOORE
Attorney for Defendant
EVANS B. JESSEE
Attorney for Plaintiff
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County, Virginia, who presided over the foregoing trial of
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and correct copy and report of the evidence, the objections and
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exceptions of the respective parties as therein set forth, and
other incidents of the said trial of the said cause. As to the
original exhibits introduced in evidence, as shown by the foregoing report, to-wit: PLAINTIFF'S EXHIBITS #1 to
#5, inclusive (photographs) and PLAINTIFFS'
page 126 ] EXHIBIT #6 (plat), which have been initialed
by me for the purpose of identification, they shall
be transmitted to The Supreme Court of Appeals as a part of
the record in this cause .in lieu of certifying to said Court
copies of said exhibits.
And I do further certifv that the attornevs for the defendant had reasonable notice; in writing, given by counsel for the
plaintiffs, Joseph B. Hudgins and E. Claude Pace, Jr., Executors, etc., of the time and place when the foregoing report
of the testimony, exhibits, motions, objections and exceptions,
and other incidents of the trial would be tendered and presented to the undersigned for signature and authentication,
and was received ,June 14, 1963, within sixty days fron1 the
·
date of the final judgment.
GiYen under my hand this 15th day of June, 1963, within
seYenty days after the entry of the final judgn1ent in said
cause.
F.L. HOBACK
Judge of The Circuit Court of
Roanoke County, Virginia
I, Roy K. Brown, Clerk of The Circuit Court of Roanoke
County, Virginia, do certify that the foregoing report of the
testimony, exhibits, motions, objections and exceptions, and
other incidents of the trial in the case of Joseph B. Hudgins
and E. Claude Pace, Jr., Executors of the Estate
page 127 ) of Maxwell S. Hudgins, deceased, for the use
and benefit of the Fidelity & Casualty Company
of New York versus Randolph F. Jones, Jr., together with the
original exhibits therein referred to, all of which have been
duly authenticated by the Judge of said Court, were lodged
and filed with me as Clerk of the said Court on the 15th day
of June, 1963.
ROY K. BROWN
Clerk of The Circuit Court of
Roanoke County, Virginia
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I, Marcus A. Bieler, Court Reporter, do hereby certify that
I was duly sworn prior to the commencement of this cause,
that the proceedings herein contained where taken down by
me in machine shorthand and accurately transcribed under
my supervision to'the best of my abilities, and that this transcript is a true and accurate account of all of the evidence
taken, motions made and the Court's action with respect thereto, all of the objections and exceptions and other incidents of
the trial of Joseph B. Hudgins ·and E. Claude Pace, Jr., Executors of the Estate of MaxwellS. Hudgins, deceased, for the
use and benefit of Fidelity & Casualty Company of New York
versus Randolph F. Jones, Jr., tried in The Circuit Court of
Roanoke County, at Salem, Virginia, on April 26, 1963.
MARCUS A. BIELER,
Court Reporter

A Copy-Teste :
H. G. TURNER, Clerk.
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