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_ Piled May 20, 1977
VIKGINIA: IN THWS CLECULT CUURY kot 1k CUUNTY ub AQCULACK

Vernon E, hecIntosh and Joen A,
EcIntosh, : : .
Complainants
EBILL

8777

V'So
Chincoteague Volunteer Fire Company, Inc.
Serve on: Wilson ii. thornton, Registered Agent

Chincoteague, Virginia,
Respondent

To the Honorable N, EQScott Jacob, Judge of the Circuit Court of the County
of Accomack: '
" Your complainants respectfully represent unto your Honor as follows:

l. That your cémplainants acquired a certéin parcel of real estéfe,‘
situated in the town of Chincoteague, Acconack.Uounty,.Virginia, trom Daisey
M. Litchkofski, widow, by deed dated February 1, 1972, a copy of said deed
| being hereﬁo attached, marked "Exhibit A%, and prayed to be taken énd read
as a part.of‘this Bill of Complaint., .

2. 1hat your complainants and their_predecéssors in title have acﬁuall
held snd possessed all of the land described in said deed exclusively,'notor"
iously ond ccntinucusly, under claim of right, and with color of titlefor
wore than fifteen years next precoding the date of the filing of this bill,

5. Thet by deed doted December 6, 1976, Georgie E. Lewis et vir
attempted to convey to the respondent a parcel of the real estute.éresently
. owned by the complainants, as aroresaid, said deed teinz now of record in the¢
Clerﬁ's Otfice fer the County of Accomack in Leed book 379, at pge 550, a
copy of same leinz hercto attachud marked “rxhitit o" and prayed to be taken

and read as a part of this bill,




& cloud on the title to the real estate owned by your ccmplainents, as afore

4. Thet said deed irom the said Georg1e B, Lewzs et vir constltutes

said.
6. That during bay, 1577, after being advised nct to do so, the res-
pondent, through its agents, servants and employees, committed acts of tres-

pass upon the land owned by your complainants by going upon same and removing
articles of personal'prcperty.owned by ther ana d;maging same ano seid reai
estate, and has threatened tb continue to commit various and sundry and
numerous acts of trespass in ithe future.

6.' Thet your compluinants have no édequate remedy ét law save in a
court of equity.

Wherefore, your compluinants pray that the respondeht, its agents,
servants and employees be temporarily and permenently feétrainad from tres-
passing ana entering'upon the above described lunds oi' your complainants;
that the cloud on the title to the lcnds owned by your édmplainants create&
by virtue of the eforesaid deed from Georgie be Lewis et vir to tﬁe respond=-
ont be removed; that the respondent be compelled to pay untoAyour conplainantg
a sum sufficient to tuke care of any damages , which had resulted trom
seid trespas;es, and thet your cowmplainants may have such other relief as
the nature of their case may require, | .
| VERNON E. MCINTOSH AND JOAN A. mCINTUSH

By Counsel

J;l/tV )\» ldigu—.

" heller,

-0



Filed June 9, 1977
I - - :
'"VIRGINIA: 1IN THE CIRCUIT COURT FOR THE COUNTY OF ACCOMACK

VERNON E. McINTOSH and JOAN A.
McINTOSH,

Complainants,
, IN CHANCERY
VS.

CHINCOTEAGUE VOLUNTEER FIRE COMPANY, INC.,

Wt Nt N N

Respondent.

ANSWER

To the Honorable N. Wescott Jacob, Judge of the Circuit Court'for
the Céunty of Acéomack: |
Your respondent, Chincoteague Volunteer Fire Company, Inc.,
for answer to the Bill ofIComplainf, answers and says as follows:
. 1.  That it admits that the complainants by deed dated

" February 1, 1972, recorded in Deed Book 312, at page 567, copy of
which is filed mafked "Exhibit A," were conveyed certain real
estate; however, said deed is void as to all real estate purported

to be conveyed on the Southwest side of a certain'boundary line

designated "N - 390558'-W" for a distance of é67.08 feet on a
certain plat entitled "Survey of Property for Chincoteague
Volunteer Fire Co., Inc.va Georgia Bunting Lewis, Chincoteague
Accomack County, Va.", dated June 23, 1976, by R. L. Beebe, C.E.,
recorded in Plat Book 21, at page 68, a copy of which is filed
herewith marked "Exhibit C.™" '

?{. That it denics each and every allepgation contained in

paragraph 2 of the compilainant's bill.



3. That it alleges that the deed dated Deccmber 6, 197€,
recorded in'Decd Book 379, at paée.SSO, by Geoﬁgia B. Lewis, et
vir, to Chincoteague Volﬁnteer Fire Company, Inc. actually conveyed
the real estate so described therein and shown on the aforesaid
plat marked "Exhibit C" and-identified thereon as "Georgia B.

Lewis 0.148 Ac."

4. That it denies that the compiainants own any part'of the
real estate designated "Georgia B. Lewis - 0.148 Ac." on the .
aforesaid plat marked "Exhibit C." | ; N

5. That it admits that it is using the real estate conveyed
té it by Georgia B. Lewis, et vir, and here states that any use
of the 'same by the complainants constitutes a trespass.

o WHERE?ORE, your reci.ondent prays that the Bill be dismissed
and that 1t may be awarded all ~os.~7 1ncurred by 1t 1n defendlng
thls sult, 1nclud1ng such reasonable aitimirey's fees, witness
fees, engineering fees, and other costs as the_Cnurt_shall

" determine and allcw.

CHINCOTEAGUE VOLUNTEER FIRE
COMPANY, INC.

. /7 ' :
BY‘?T P e Zz2 /797“0>¢"

Of Counsgl

Wescott B. Northam, p. d.
P. 0. Box 247

Accomac, Virginia 23301

. Attorney for Respondent



"Filed October 21, 1977

VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ACCOMACK

VERNON E. McINTOSH and : )
JOAN A. McINTOSH, :

: )
Complainants,

' )

VS. IN CHANCERY

CHINCOTEAGUE VOLUNTEER FIRE
- COMPANY, INC., ' )

Respondent; )

OBJECTION TO TRIAL BY JURY

TO THE HONORABLE N. WESCOTT JACOB, JUDGE OF THE CIRCUIT COURT FOR
fHE‘COUNTY‘OF ACCOMACK:

The respondent objects to trial by jury since there is no'
issue of fact genuinely in di#pute and raised as required by
Code of Virginia, Section 55-153; and, there will be n;
irfeconcilable confliqt in the testimony of the complainants and
the respondent, that the Chancellor will have no difficulty in
determining the issue by a preponderance of the evidence, and the
issue to be tried, being one solely of law, should be heard
and determined by the Court sitting without a jury.

CHINCOTEAGUE VOLUNTEER FIRE COMPANY,

INC. i
N ,,.—-—"’,.., L2 -
LT SR e
BY/ T " -, el T e T ey,

.0f Counsel
Wescott B. Northam, p. d.
P. 0. Box 247
Accomac, Virginia 23301

IS



JURY INSTRUCTIONS

" INSTRUCTION NUMBER 1

THE COURT INSTRUCTS THE JURY:

That no person shall make an entry on any land, unless
within fifteen years next after the time at which the right
to make such entry shall have first accrued to such person or

to some other person through whom he claims,

INSTRUCTION NUMBER 2

THE COURT INSTRUCTS THE JURY:

That for purposes of adverse possession, a party need
not enter into possession under a deed or some other form of
writing. The entry is sufficient if he takes possession of
the land with the intention to appropriate and use the land as
his own, to the exclusion of all others, irrespective of any

semblance of title or legal title.

-6-



INSTRUCTION NUMBER 3

THE COURT INST&UCTS THE JURY:
That if you bhelieve hy a preponderance of the evidence
~ that the plaintiffs, Vernon E. McIntosh and Joan 2. McIntosh, and
their predecessors in title, have.haé actual, exclusive, hostile,
open and notorious possession of the land in question, accompanied
by a bona fide claim of title against thét of all other persons,
continuousiy for a period of fifteen years or more, prior to the
.filing of this éuit, then they have acquired the land in guestion
by adverse posseséion, and even though you may belie&e fheir
chain of legal title is defective, you shall return a verclct

"in favor of the plazntlff.

. INSTRUCTION NUMBER l

THE COURT INSTRUCTS THE JURY:

That the complalnants, Vernon E. McIntosh and Jean A. McIntosh,
rely on the doctrine of adverse possession and the burden of proof
is on them to produCe clear and satisfactory evidence in order to
prevail., '

'All of the following elements must be proved by a preponderance
of the evidence:

(1) Such possession must be actual occupation of the land in
such a mahner as is calculated to give notice.to the true owner;}that
is, it must be exclusive, visible and 6f such notoriety that the trug

owner may be presumed to know of it;



(2) 1t musﬁ‘Bé hostile;

(3) It must be under a claim of right;

{4) Such adverse poésession must be contiﬁuous and unbroken for
a period of at least fifteen (15) years. |

Uhiess you believe b§ a preponderance of the evidence that the
complainants and their predecessors in title have so held the land
defined in their deed from Daisy M. Litchkopski, then your verdict
shall be for £he respondent; Chincoteague Volunteer Fire Company,

Inc.

INSTRUCTION NO. __ A
THE COURT INSTRUCTS THE JURY:

That the complainants, Vernon E. MéIntosh and Jean A;
McIntosh, rely on the doctrine of adverse possession and
the burden of proof is on them to produce clear and satis-
factory evidence in order to prevail.

All of the following elements must be proved by a
preponderance of the evidence:

(1) Such possession must be actual occupation of the
land in such a manner as is calculated to give notice to the
true owner; that is, it must be exclusive, visible and of
such notoriety that the true owner may be presﬁmed to know

of it;

-8-



(2) It must be hostile;

(3’. If-ﬁﬁst bevunder a claim of right;

(4) It’must be un&er-color 6f title, that is, a deed
or wrigten'instrument which clearly identifies the land in
céntroversy with such certainty that.the boundaries can be
ascertained b§ tﬁe applicatibn of the general rules governing
the location of lands conveyed by a deed; and,

(§) Such advérse possession must be continuous and un-
bfoken for a period of at'leaét fifteen (15) years.

Unless you believe by a_pfeponderance of the éVidence
that the complainants and their predceccessors idltitle have
so held the land defined in their deed from Daisy M. Litch-
kopski, then your verdict shall be for thé respondent,

]

Chincoteague Volunteer Fire Company, Inc.

H sy ¢!

’ 'h (1%
e V0% !

1

. '.
'.I',--‘.' | AN



ROBERT S. WAHAB, JR.
PHILIP L. RUSSO
AUSTIN E. OWEN

HENRY L. LAM
GEORGE W, VAKOS
.RESIDENT JUDGES

N. WESCOTT JACOB
RESIDENT JUDGE
CIRCUIT COURTS

ACCOMACK COUNTY
NORTHAMPTON COUNTY

TmOSNT JUDGE SECOND JUDICIAL CIREUIT oHAnCOSH VIRmIRIA Bty
CITY OF VIRGINIA BEACH '
PRINCESS )
VIRGINIA BEACH, v‘::::zum 23456 December 21, _1977

William King Mapp, Esquire
Attorney at Law
Keller, VA 23401

Wescott B. Northam, Esquire
Attorney at Law
Accomac, VA 23301

Re: Vernon E. McIntosh, et ux v.
Chincoteague Volunteer Fire Company, Inc.

Gentlemen:

I have re§iewed the evidence and Memorandums
filed in the above matter. '

The plaintiffs, Vernon E. McIntosh and wife,
have owned the property since 1972 so if they are to
recover title by adverse possession it must be on the
strength of the claim of their predecessor in title,
Kendall J. Bunting, Jr. The evidence in this case shows
that Kendall J. Bunting, Jr., used the property for a
period of years beginning in 1929. There has been no
showing, however, that Kendall J. Bunting, Jr., ever made
a hostile claim of title to this tract of land. The fact
‘that the possession was accompanied by an actual hostile
claim of title must be made manifest by the evidence before
title by adverse possession can be said to be established.

Most importantly, it must be noted that the adverse
possession claimed in this case was made by Kendall J.
Bunting, Jr., against his father, Kendall J. Bunting, Sr.

As a general rule, an adverse possession cannot be predicated
on the possession of a child against its parent. The owner
must have had some clear, definite or unequivocal notice of

=]10=



N. WESCOTT JACOB
RESIDENT JUDGE
CIRCUIT COURTS

ACCOMACK COUNTY
NORTHAMPTON COUNTY
ONANCOCK, VIRGINIA 23417

ROBERT S. WAHAB, JR.
PHILIP L. RUSSO
AUSTIN E. OWEN

HENRY L. LAM
GEORGE W. VAKOS
RESIDENT JUDGES
e e SECOND JUDICIAL CIRCUIT
CITY OF VIRGINIA BEACH
PRINCESS ANNE
VIRGINIA BEACH, VIRGINIA 23456

Page 2
December 21, 1977

the adverse claimant's intention to assert an exclusive
ownership in himself. The evidence in this case falls
far short of showing such notice was ever glven to
Bunting, Sr.

For these reasons I feel compelled to set aside
the verdict of the jury and to enter judgment for the
defendant. To hold otherwise would allow adverse possession
by a child against its parent upon the mere showing of
possession of the real estate involved. I do not feel that
this is the law.

I will ask Mr. Northam to prepare an order to
this effect.

N Wescott acob
NWJ/md

-]1l-



VIRGINIA: 1IN TiHE CIRCUIT COURT FOR THE COUNTY OF ACCOMACK

VERNON E. MeINTOSH, ET UX, )
Complainants, )
IN CHAHNCERY
VS. ' )
' NO. 6777
CHINCOTEAGUE VOLUNTEER FIRE )

COMPANY, INC.,

Respondent. )

FINAL DECREE

This cauée came on to be heard upon the Bill of Complaint,
the Answer filed tﬁereto, the Motion for a Trial by Jury, which
iﬁotion was granted; the evidence heérd ore tenus by the Court and
the jury on October 2u4, 1977, and agruments of counsel.

"IN CONSIDERATION WHEREOF, the jury returned the foilowing
verdict:

"We, the Juryv, find in favor of the plaintiffs,
Vernon E. McIntosh, et ux."

- Whereupon the Court discharged the jury and the respondent
rmoved the Court to set aside the verdict on the ground that it
was contrary to the law and tﬁe evidenca, and the matter was
taken under advisement to provide counsel for the complaireants and
the respondent time to file Qritten nenoranda with the Couriy whish
were acceordingly filoed.

Upon consideration thersof, the Court doth ADJUDSL, OPDLR .and

o

DUCRYT thar the verdiet of the jury be, and the same hevraby ig,

cov oaci:de, ant dorn oenter jorivesni for the respondent, Ciiincoteayue

-}

Vedlanteanr Firs Mamnan: ine., for reasons sel Forth in the Court

EEA LI Y



opinion, dated] Doecembers 21, 1977, and filed heprein.

Proceeding further, it is ADJUDGED, ORDLRED and DLCRIVD that
the deed from Georgie B. Lewis and Herman E. Lewis, her husband, to
. Chincoteague Voluntéer Fire -Company, Inc., dated December 6, 1876,
now of record in Deed Bcok 379, at page 550, does not constitute a
cloud on the titlé to a parcel of real estate conveyed by Daisy M.
Litchkofski, widow, to Vernon E. McIntosh and Joan A. McIntosh dAte¢
February 1, 197?, now of record in the Clerk's Office fQP,thé
County of Accorack in Dewd Book 312, -at page L67, and that the
parceli of real estate described in said deed from Georgie B. Lewis,
et vir, to Chincotedgué Volunteer Fire Company, Inc. is the land
of, the said Chincoteague Volunteer fire Company, Inc. and not the
land of the said Vernon E. McIntosh and Joan A. McIntosh.

Further reference also may be had to the plat entitled
"SURVEY OF PROPERTY FOR CHINCOTEAGUE VOLUNTEER FIRL CC. INC. &
GEORGIA BUNTING LEWIS CHINCOTEAGUE, ACCOMACK COUNTY, VA." dated
June 23, 1976, by R. L. Beebe, C.E., marked "Exhibit 7," said
piat also being recorded in Plat Book 21, at page 68, for the
boundary line between the land of Vernon E. lMecIntosh and Joan A.
_HcIntbsh and the land of Chincoteague. Volunteer Fire Company, Inc

It is CRDERED that the Clerk of this Court reccord a copv of this
‘décree anong the land records of the County of Acconack,"indexed in
both the names of the complainants and the name of the respondent,

and place a notation along the margin of said deed, dated

February 1, 1972, Deed Book 312, at page 567, to the effect:



"See decree entered in Chancery Nec. 6777 styled
Vernon E. tleIntosh et ux vs. Chincoteague Volunteer
Fire Company, Inc. recorded in Dced Book
at page . I

b]

thereas, counsel for the complainants have expressed an

i
1
P

intention to make application for an appeal, pursuant to Ruio 5:9(x)
| e e '

of the Rules of the Supreme Court of Virginia, the Court doth

1

Y

Tourt Raportor, vhon Tilod herein, 10 a part oi the record of this

dircect that the transcript of the evidence taken by Margaret Donn,

isC.

Fnter this Docree bhis ;'; day of
, January, 1974:

Lged

— Y
N. WESCOTT JACOR,

o atre Tl

F ask for this:

o7

Rty /// %”-"7 —7 ’77_-—-—”
2 - A <%
e st o . - ""%K‘—’—""- .

‘escott B. Northam, p.d.

——

-~—

. e
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- ASSIGNMENTS OF ERROR

1. That the Court erred in setting aside the verdict
of the Jury in favor of the Appellants and entering final
judgment in favor of the Appellee.

2. That the Court erred in finding and holding that
there was no evidence of an actual hostile claim of title
upon which the Jury could base its verdict in favor of the

Appellants.

ASSICNMENTS OF CROSS-ERROR

1. That the Court erred in overruling the Objection
to Trial by Jury filed on behalf of the appellee on Oct-
ober 21, 1977.

2. That the Court erred in granting Instructions 1,

2 znd 3 and refusing Instruction A as originally submitted.



PLAINTIFF'S EXHIBIT ONE

This Deed, made this 25th day of June, A. D. 1908,
between Kendall J. Bunting and Mary A, Bunting, his wife,.
of the one paft, and William C. Bunting and Mary A., his
wife, of the second part, all of the County of Accomack
and State of Virginia, Witnesseth; that whereas the said
parties to this deed, as heirs at law of John W. Bunting;
deceased, are seized in fee simple of and have:equal
shares as tenants in common in certain tracts, pieces,
parcels and lots of land, lying and being on Chincoteague
Island in the County of Accomack and nore fully described
below; and Whereas, it is now the desire of the said
Kendall J. Bunting and William C. Bunting to make par-
tition between themselves of the tracts or parcels of
land contained in this deed. de, therefore, to the end
and intent that a perfect partition may be had and made
between the said Kendall J. Bunting and William C.
Bunting of the tracts, pieces, parcels or lots of land
they, the said Kendall J. Bunting and William C. Bunting,
by their own mutual consent and agreement have and do
hereby make partition of the same in the manner
following: The said Kendall J. Bunting shall have. for
Ahis part and portion of the said tracts, lots, pieces or
parcels of land the following more fully described and

bounded as follows: 16



(1st.) A tract or parcel of land situate on said Island,
containing~0ne Hundred and Six acres, more or less, and
bounded on the Nofth, by the lands of the said Kendall J.
Buntingg East, by the lands of Miles Thornton,lThomas |
Northam and the tract hereinafter assigned to William C.
Bunting; South, by the lands 6f James G. Daisey; and
West, by Chincoteague Channel; it being the tract of
"land formerly belonging to Randall Mason.

(2nd.) Onevétore house and lot on said Island with a
frontage on the main county road of Sixty-six (66) feet
and extending back between paraliel lines to the Channel,
and bounded on the North, by the land hereinafter
assigned to Williém C.'Bunting;'East; by the main couﬁty
road; South, by the county road called "Bunting Road";
and West, by said Channel. ' |

(3rd.) One tract of land containing six (6) acres, more
or less, situate on said Island and known as the "Ed.
Brinny" land, and bounded on the North, by the land
hereinafter assigned to the said Kendall J. Bunting;
East, by the land of John T. Thornton; South, by the
lands of Harriet Brinny's heirs; and West, by the said
Chincoteague Channel. |

(4th.) One tract of land known as the "Wilson Crippen
Land" situate on said Island; containing six (6) acres,

. moreor less, and bounded onlspe North, by the land of



George Cherricks; East, by the land of Aldred Hudson's
heirs; South, by the lands of George 0. Clayville's
heirs and John T. Thornton; and West, by main county road.
(5th.) One tract of land known as the "Cyrus P. Baker"
land, situate on said Island, containing two (2) acres,
more or less, and Bounded on thelNorth by.the land of
George Cherricks; East, by the land of John Brinny;
South, by the land ﬁe;einafter assigned to K. J. Bupting;.
and West, by said Chincoteague Channel.
(6th.) One tract of land known as the '"Durfey" tract,
situate on said Island, containing three (3) acres, more
or less, and bounded on the North, by the land of George
Cherricks; East, by the tract of land known as the
"Cyrus P. Baker" tract, above described; South, by the
land hereinafter éssigned to Kendall J. Bunting; and
West, by said Channel.
(7th.) One tract or parcel of land, situate on said
Island, known as "The O0ld Hotel Property," céntaining
acres, more or less, and bounded on the North,
by a private road owned jointly by the said Kendall J.
Bunting, and the Jr. 0. U. A, M., said private road
separating this tract from the lan& now owned by said
Jr. 0. U. A. M.; East, by the land of Ann L. Bloiom;
South, by the county road known as 'Mumford's Road;"
and, West, by the. land of Hattie L. Bunting and the

tract of land hereinafter assigned to William C. Bunting;
-18-



on this. tract is located "The dld Hotel Building" and
: aléo two dwelling houses. 'l |

(8th.) One lot of land situate on the said Island, on
' the West side of the county road known as "Bunting's
Dock" with a frbntage of Fifty (50) feet on the main
'county road, and extending back to the channel with a
- width of Thirty (30) feet, along the shore, and bounded
on the North, by the land hereinafter assigned to William
C. Bunting; East, by the main county road; South, by the
land of W. J. Adams, Thomaé Beebe and Ezra Adams; and
West, by said Channel; it being the intention of the said
parties to this deed to divide the dock, as owned by

the late John W. Bunting, equally between the said’
Kendall J, Bunting and William C. Bunting, or as nearly
8o as said tract will permit.

(9th.) A tract of 1and known as "The William C. Thornton
Land", situate on said Island, containing Fourteen (14)
acres, more or less and bounded North, by the }ands of
Thomas Beebe and H. Wise Birch; East, by the lands of H,
Wise Birch and Assateague Channel; South, by the land
of William B. Thornton's heirs; and, West, by the land of
Thomas Melvin; in severalty and divided from the portion
of the said William C. Bunting. And the said William C.
Bunting shall have for his part and portion of the said

tracts, lots, pieces or parcels of land the following
-19-



more fully describéd as follows:

(1st.) A tract of land known as "The Homestead Tract,"
the late residence of the said John W. Bunting, sitﬁate A
on said Island; consisting of the Harriet Brinny lands,
Edward Brinny lands, Richard Carpenter lands, Jacob
Godwin lands and fhe George Birch lands, containing
Fofty-four (44) acres, more or less, and bounded on the
North, by the land of George Booth, Maria Whealton,
William D. Adams and Crippen Bowden; East, by the lands
of D. J. Whealton and Thomas Beebe; South, by the lands
of John E. McGee, Miles Thornton, Maria Whealton, James
Steelman, Philip P. Daisey, Leah Hudson and the county
road known as "The Bunting Road," and West, by the land
above assigned to Kendall J. Bunting and known as "The
Storehouse Lot" and the said Chincoteague Channel, but
the cemetery on this tract of the length of Two Hundred
and Five (205) feet and a width of Seventy-seven (77)
feet, as now enclosed with an iron railing is hereby
reserved for the use and benefit of the heirs of the
late John W. Bunting.

(2nd.) One house and lot known as "Church Lot," situate
on said Island, containing One Half (%) acre, more or
less, and bounded on the North, by the land of William
Hill; East and South, by the land of William Jeffries,

and West, by the main countyégoad.



(3rd.’ One tract of land known as "The Charles Jester
Land," situate on said Island, with a width of Qne Hundred -
(100) feet on the main county road and exténding back be-
tween parallel lines to Chincoteague Channel, and bounded
on the North, by the land of Thomas Jester; East, by the
main county road; South, by the laﬁd of E. A. Jeffries;
and, West, by said Chincoteague Chénnel.

(4th.) A tract of land known as "The John Caulk Land,"
situate on Church Street, on said Island, upon which is
located two dwellings, éontaining One Half (%) acre, |
more or less, and boﬁnded on the North; by the coﬁnt&
road called '"Church Stfeet;" East, by the land of Robert
L. Marshall; South, by the land of George R. Colburn; and
West, by the land of the Jr. 0. W. A. M. and D. J.
Whealton.

(5th.) A tract of land known as "The Comfort Holstein
Land" situate on said Island, being Seventy-four feet long
and Forty-five feet wide, and bounded 6ﬁ thé North, by

the lands of R. L. Marshall and the Methodist Episcopal
Church Lot; East, by the land of S. J. Mumford; South,

by the land of George Booth and Ann L. Bloxom; and West,
by the land of George R. Colburn.

(6th.) A tract of land known as "The William Whealton
Land and the George Clayville Land,'" situate on the main

county roéd, on said Island, upon which is located one
-21-



storehoue and a dwelling house and a shop, the latter
being owned by George R. Colburn, and bounded on the
No:th, by a private road; the property of said William C.
Bunting and the Jr. 0.U.A.M., which said private road sep-
arates this tract from the land of the said Jr. 0.U.A.M.
"on the North; East, by the land above assigned to Kendall
_ J. Bunting known as "The 0ld Hotel Property;' South, by

. the land of Hattie L. Bunting and tﬁe said W. C. Bunting,
known as "The Hudson Land;" and West, by the main ‘county
road. |

(7th.) One lot of land situate on the West side of the
main county road, on said Island, known as ''The Bunting
Dock," with a frontage of Forty-five (45) feet Five (5)
inches on the main county road and extending back to the
Channel with a width of Thirty (30) feet along the~shofe,
and bounded on the North, by the land of Josephine
Whealton's heirs; East, by said county road; South, bj ‘
that portion of the dock above assigned to the said
Kendall JT Bunting, and West, by said Channel; it being
the intention to divide the dock, as owned by the late
John W. Bunting, equally between the said Kendall J.
Bunting and William C. Bunting or as nearly so as practi-
cal, in severalty and divided from the portion of the
said Kendall J. Bunting.

The remainder of the land of the said John W. Bunting

situated on said Island, andzgot heretofore described,



to continue to be held by the said Kendall J. Bunting
and William C. Bunting jointly, and the said William C.
Bunting and Mary A. Bunting, his wifé, in consideration
of the provisions contained in this deed do grant unto
the said Kendall J. Bunting, with special warranty of .
title, the said nine (9) tracts, pieces, parcels or lots
of land first above described, and the.said Kendall J.
Bunting and Mary A. Bunting, his wife, in consideration
of the brovisions contained in this deed do grant, with
special warranty of title, the seven (7) tracts, pieces,
parcels or lots of land, second above described.
Witness the foilowing signatures and seals the day and
year first above written. |

/s/ Kendall J. Buﬂting (seal)

/s/ Mary A. Bunting (seal)

/s/ Wm. C. Bunting ‘(seal)
/s/ Mary A. Bunting (seal)
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PLAINTIFF!S ®XHIBIT TWO

—

This Deed made this 25th day of febuary 1920 Betwen
Kendall J. Bunting of the first Part ahd Mary A. Bunting
his wife does sell and Gonvéy with General Warraﬁty of
Title unto Kendall J. Bunting Jr son of Kendall J, & Mary
&, Bunting his wife the Following Peice of Land known as
the Bg Briney Lénd and containing the Following amut of
feet Fronting the Main County Road Ninety four feet and
Three hundred and Fifty seven feet running back from County
Road and thence to Chincoteague Channel land bounded as
follows on the North East by ten foot Roéd belﬁnging to the
above Kendall J. Bunting East by Land of K. J. Bunting
Soufﬁ by land of Elizabeth Scarborough west by Chincotéaéue
Chanell, containg by estimation one and one half acres more
or less sold by the foot and not by the avre consideration
'Fifty dollars Paid by.the aforesaid Kendall J. Bunting Jr. |
to me to have and to hold -the sameG iven under our hands and

Seals this Twentyfifth ddy of febuéry 1920,

Kendall J. Bunting Sr. SEAL
Mary A, Bunting SEAL

PLAINTIFF!S EXHISIT THREE

THIS DEED, made this Lth day of January, 1950, be-
tween Kendall J. Bunting, Jr. and Nellie L. Bunting, his
wife, parties of the first part, and Kendall J, Bunting,
Jr, and Nellle M, RBunting, h's wife, parties of the second

oart.
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WITNESSETH: That the rarties of the first part,.for
and 1n consideration of the sum of One Dollar ($1.00) and
the love and affection which ﬁhe parties have for each
other, invhand pa‘*d by the parties of the second part, at
and before the sealing and délivery of’these presents, the
receipt whereof is hereby acknowledged, do hereby give,
gfant, bargain , sell assign and convey, with general war-
ranty of title unto Kendall J. Buntiﬁg; Jr. and Nellie M,
Buntins, parties of the second part, jointly, with the
right of common law survivorship, the following lot or par-
cel of land situate on Chincoteague island. Accomack.
County, Vifginia; and more particuléfly bounded and des-
cribed as follows, to-wit: Having a frontage on Main Street
of nintey-four feet (94 ft.) & three hundred fifty-seven
feet (357 ft.) running back from Main Street and thence to
Chincoteague Channel and bounded: Northeast,'bj a 10 foot
road-way now owned or previously owned by Kendall J. Bunting;
East, by the land now owned or previously owned by Kendall J.
Bunting; South, by the land now owned or »reviously owned
by Elizabeth Scarborough; West, by Chincoteague Channel--
sald lot or parcel of land herein conveyed containing by
estimation one and one-half (13) acres more or less:-- it
being the same lot or rarcel of land conveysd from'Kendall
J. Bunting and Mary A. Sunting, his wife, to Kendall J.
Bunting, Jr., dated February 25, 1920 and recorded in Deed
Book 119, nape 166, and to which said deed reference is

hereby made for a more oarticular description hereof.
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TO HAVE AND TO HOLD, the said hereinabove conveyed

real estate unto the said Kendall J., Bunting, Jr, and Nellie
M. Bunting, in fee simple, Jointly, wiﬁh right of common

law survivorship, together with all the appurtenances there-

unto belonging or in anywise appertaining.

Witness oour hands & seals this Lth day of January,
1950,

Kendall J. Bunting, Jr. (SEAL)
Nellie M. Bunting . (SEAL)

PLAINTIFF'S ZXHIBIT FOUR

This is my last Will and Testament.

"I swear I am in my Sound and right mind,the time I am writing
this will

1 First I leave my Sister Daisy M Litchkofski my home at

559 South Main St Chincoteagué, Va. My landAis 94 ft front,
and running back on Davis St to the land of William & Mary
Elizabeth ILaws land, the land running on the East to the land
of Cnners, and on the Southly Conners, S feet width not one

foot of land is to be so0ld that goes with my home on Main

St.
West
2nd one lot 60 ft front on Davis St on South joint the land
of William & Mary Elizabeth Law on Southly the land of “onners,

on the Bast by land of Nellie M, Bunting.
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3 My Sister Daisny. LifchkofSki is tb have my land and lot
in next to my house éf 108 Davis St also my house at 108
"Davis St, land on West of Nellie M, Bunting land running
back to fhe Cornival grounds on Fastly the land of the Car-
nival on the S outh by land of the Carnival. |
I My Money in Bank at Thila PS.F.S. Twelfs 12 and Market St.
..Money in Bank of Chincotesruve Va. Money in Bank Wyohing %
Trust 5, Wyoming Ave Phila. Pa

5 My part of Home at 538 West Luray St Phila, Pa, I also
give tovher. My Sister Daisy M. Litchkofski.

6 I appoint My Sister Daisy M Litchkofski the executor of
My Estate

Nellie M, Bunting

PLAINTIFF'S £XHMIBIT FIVE

- THIS DEED, made this 1lst day of February, 1972, by and
between Daisy M. Litchkofski, widow, party of the first part,
and. Vernon E, McIntosh and Joan A, McIntosh, his wife, parties
of the second part,

WITNESSZTH: That the said party of tre first part, for
and 1ﬁ consideration of the sum of Eirht Thousand Dollars
($8,000,00), and other good and valuable consideration to her
in hand paid, at and before the sealins and delivery of this
instrument, the receipt whereof is hereby acknowledred, does

hereby grant, bargain, sell and convey, with GENERAL WARRANTY
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of title, and with English covenants of title, unto the

sald Vernon E, McIntosh and Joan A, McIntosh, his wife, AS
TENANTS BY THT ENTIRETY WITH RIGHT OF SURVIVORSHIP AS AT
COMMON LAW, the folloWing-descfibed real estate, to-wit:

All that certain 1ot or parcel of land situate in the Town
of Chincoteague, iIn Islands Magisterial District, A ccomack
County, Virginia, and mofe particularly described as follows:
Commencins at a certain iron stob situate on the soufhwestern
side of Davis Street on the line between the lot herein con-
veyed and the land of John W, Tarr and Mary Elizabeth Tarr;
thence running along the southwestgrn s*de of Davis Street

iﬁ a southeasterly direction a distance of 120 feet, more or
less, to a certain iron stob situdte on the line befween the
dlot herein conveyed and the land of the Chincoteague Volun-
teer Fire Company: thence turning and running in a stfaight

line in a‘southﬁesterly direction along the line betwen the

lot herein conveyed and the land of the Chincoteague VolunQ
teer Fire Company a distance of 15C feet, more or less, to
the land of the lown of Chincoteague; thence turning and
running in a straight line in a northwesterly direction along
the line between the lot herein conveyed and the land of the
Town of Chincoteague a distance of 65 feet, more or less, to
a certain ifon stob sttuate on the line between the lot
herein conveyed and other lands of the Chincoteague Volun-
teer Fire Company, being the lot fornsrly owned by James M,
Conner; thence turning and running.in a straight line in =

. northeasterly direction along the line between the lot hereln
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conveyed and the iand of the Chincoteague Volunteer Fire
Company a distance of 76 feet, mprefor less, to a certain
post,;sﬁid post marking the northwestern corner of ths Conner
land now owned by said fire company: thence turning and fun-
ning in a straight 1ine in & northwesterly direction aiong

the line between the lbt herein ccnveyed and the land of the
Chincoteague Voluhteer Fire Compan& to a certain iron stob
situate on the line between the lot herein conveyed and the
lot of the said John W, Tarr and Mary Zlizabeth Tarr; thence
turning and running in a straight line in a northeasterly direct-
ion along the line between the lot herein conveyed and the lot
of John W, Tarr and Mary Zlizabeth Tarr a distaﬁce of 89 |
feet, more or leés, to the boint of beginning. The herein

- conveyed lot. is bounded on the Northeast, by D avis Street;

-on the Southeast, by the land of the Chincoteague Volunteer

Fire Company; on the Southwest, by the land of the Town of
Chincotearue and by the land of the Chincoteague Volunteer

Fire Company known as the Conner land; and on the Northwyest,

by the lot of John W, Tarr and Mary Elizabeth Tarr, Sald lot

is conveyed together with all bulldings and improvements

thereon, and all rights, privileges and appurtenances there-
unto belonging or in anywiée'appertaining - it being a part

of the land devised by the last will and testament of Nellie

M. Bunting to her sister, Daisy M. Litchkofski, said will |
having been probated in the Clerk's Office of the Circuit
Court of Accomack County, Virginia, on the 26th day of Novémber,‘
1971, and is of record therein in wWill Bﬁok , at pape v.
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The party of the first part will pay all faxes up
through the year- 1971 and taxes for the year 1972 are to‘he‘
' pro-rated between the parties as of thevdaté of delivery of
this deed.

The oarties of the second vart are to have immediate
possession of the above-described real estate,

WITNESS the following signature and seal:
| Daisy M., Litchkofski (SEAL)

PLAINTIFF'S EXHIBIT SIX

THIS DEED, dated this the 22nd day of November, 1967,
by and between Georgia B. Lewis and Herman E. Lewis, her
husband, parties of the first part, and Chincoteague Volun-
teer Fire Company, Incorporated, a corporation organized
and existing under the laws of the Commonwealth of Virginia,
party of the second part,

WITNESSETH: That the parties of the first part, for
and in consideration of the sum of Ten VYollars ($10.00),
and other good and valuable consideration, cash in hand paid
at and before the sealing and delivery of these presents,
the rece'pt whereof is hereby scknowledsed, do hereby grant,
‘bargain, sell and convey, with GENERAL WARRANTY of title,
in fee simole, unto the said narty of the second part, all

that certain lot or parcel of land.situate in Chincoteague,
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Islands Macisterial District, Accomack County, Virginia,
being a part of the Brinney Tract and described as follows:
Boundedlon the Nofth, by Davis Street for a distance of
eighty-six feet (86 ft.), more or less; on the Zast, by the
land of Alfred Brinney, Jr. for a distance of one hundred
fifty feet (150 ft,.,), more or less, on the South, by the
Chincoteague Carnival Grounds for a distance of eighty-six
feet (86 ft.), more or less; and, on the West, by land of
Nellie M. Bunting for a distance of one hundred fifty feet
(150 ft.), more or less; this being a part of the land for-
merly owned by Kendall J., Bunting, a part thereof having .
been conveyed to Albert Briney by deed dated May 5, 1943,
and recorded in the Accomack Circuit Clerk's Office in
Deed Book 168, at nage 212, to which deed reference is hereby
made for a more particular description. The grantor,
Georgla B, Lewis was hequeathed this property by the Will
of Mary A. Bunting, wife of Kendrll J., Buntineg, said Wiil
being recorded in the Clerk's Office of the Circuit ‘Court
of Accomack County, Virginia, in %11l Book 27, at page 160,

Tocether with all the buildings, privileges, rights,
tenements, hereditaments, appurtenances and rights of way
thereunto belonﬁing or in anywise appertaining.

The parties of the first part covenant that they have
the right to convey said proverty to the party of the second
narts thet they have done no act to encqmber said property;

that the sajd parties of the second part shall have quiet
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possession of the saild propert& free frbm all encumbrances:
and, that they will execute such further assurances of sﬁid
- property as may be requisite. | |
WITNESS the following signatures and seals.
Georgla B. Lewis (SEAL)
Herman E. Lewis (SEAL)

PLAINTIFF'S EXHIBIT EIGHT

. THIS DEED, made this the 6th day of December, 1976,
between Georgia B, Lewis and Herman E, Lewis, her husbahd,
" parties of the first part and the Chincoteague Voiunteer
- Fire Company, Inc., narty of the second part,

WITNESSETH: That the sald parties of the first part
for and in consideration of the sum of ten dollars ($10.00)
the receipt whereof is herehy acknowledred, do hefeby grant
with general warranty of title unto the said party of the
second part, the following descrlibed plece or parcel of land
situated on Chincoteapue Island, Accomack County, Virginia
and being a ocart of the Edward Brinney Tract.

Beginning at a concrete marker in the
northeast line of the Town of Chincoteague
Municipal Park, said marker being on a
bearing of S-39°-68t-E two hundred sixty
seven feet (287') from a concrete marker
placed on the southeast side of the side-

walk on the southeast side of Maln Street,
thence with the property of the Chincoteague’



Volunteer Fire Co., Inc, N-52°-31'-E for

a distance of seventy six feet (76') to a
concrete marker, thence turning and running
with the Vernon ¥cIntoch property S-39°-581.F
for a distance of eighty five feet (85') to

& concrete marker, thence turning and running
with the property of the Chincgteague
Volunteer Fire Co.,, Inc.,, S~52°=31'-W for a dise
tance of seventy six feet (76') to a concrete
marker, thence turning and running with the
Town_ of Chincoteague Municipal Fark property
N-399-581_.E for a distance of eighty five feet
(85') to the point of beginning; all bearings
being magnetic and the garcel containing a
calculated area of 0,148 acres more or less,

- This descrintion being more particularly shown on a plat
entitled "Survey of Troperty for the Chincoteague Volunteer
Fire Co., Inc., and Georgia Bunting Lewis", dated June 23,
1976, surveyed by R. I, Beebe, C. E, and being made a part of
this deed. v .

TO HAVE AND Td HOLD the above described piece or parcel
of land with its privileges and apourtenances unto the said
Chincoteague Volunteer ire Company Inc., its heirs and

-agsigns forever.

Witness the following signatures and seals the day and

year first above written.,

Georgla B. Lewis (SEAL)
Herman E. Lewis (SEAL)
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PLAINTIFF'!'S EXHIBIT NINE

I, Mary A, Bunting, ﬁidow of the late Xendall J. RBunting,
a regsident of the Island of Chincoteague,.County of Accomack,
State of Virginia, do hereby declare and puBlish this in-
étrument as and for my Last Will and Testament:

Item 1- I desire all my debts paid including my funeral
'expense; and

Item 2- I pive, devise and bequeath all of my estate,
real and personal, to ny daughter, Georgle T. Lewis, in feg
simple. .
' I am not unmindful of my oblipations to my other six
children now living but I am riving my said property to my
said daughter, Georgie T. Lewis, in appreciation of thev |
countesies and kindnesses shown me and her father, the'lateA
Kendall J. Bunting. .

Witness the following signature and seal this the 20th
day of February, 1947.

| Mary A Bunting  (SEAL)
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BLAINTIFF'S EXHIBIT TEN

- Chincoteague Island Va |
Oct 2 1946. This my last Will and Testament. in my own
Hand Writing i will to my wife Mary a Bunting all my
troprty Money in bank, and Personal }robrty tb with 1t
as she Pleases except my Homestead Consisting of four acres
more or less one lot 6f Woodland Bunded as follers West
by Ray Beeby North By Canall, Zast hy w" H. Thrntons land .
south by James G. Naisy land, the Komestead is hers as
long as she Lives at her desth to Georgle T. Lewis Estella
Mgy Watson _ '
Chrrix and Yary Elizabeth Acock at her mothers death i leave -
to my children as follers Elizabeth Sgarbrugh heirs one
" dollar each Laura Savage heirs one dollar each. Hary C

Bunting Emory G. Bunting K J Bunting Susie Cherix each

one dollar this my last will signed by me

Kindall J Bunting sr

(Witnesses)

COURT ORDER INTERPRETING WILL OF KHENDALL J., BUNTING, SR.

This cause, which has beaon regularly maturcd, set for iiuiiai.,,

and docketed, czme on this day to be heard upon the Bill of

Complaint taken for confessed as to Flossie uortham, Ir:ie inguh

Willye Bunting, Billie Rose Scholl, Nellie M. Bunting, Susie

Cherrix and Mary Anne Bunting, resident defendants who have been

regularly served with process, twenty-one days having elapsed

since said service and they stili failing to .appeur, plead,

answer or demur, upon the proof of the due execution of the
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order of publication against Mary Elizabeth Aycock, John
Scarborough, Arthur Scarborough and John W. Bunting, non-resident
defendants, ten days having elapSed since the completion thereof,
and they still failing to appear, upon the answer of Georgie

T. ~ewis, upon the demurref of Mary B. Watson and Estelle
Cherrix to paragraph 9 of said answer, the said answer being

in the nature of a cross-bill, upon the plea of the statute of
frauds filed by Estelle Cherrix to paragraph 10 of said answer,
and upon the motion of the said Georgie T. Lewis to reject

said plea, and was argued by counsei.

On consideration whereof, the court doth find that

all parties who might possibly have an intercst in the estate

of Kendall J. Bunting,.Sr;,and in the interpretation of his
Will are before the court, and the court being of the 6pinion
that under the Will of the said Kendall J. Buntin_, Sr.,said
testator devised all of his prope:ty, real and personal, after
| payment of the small legacies provided for in said Will, to
" his wife, Mary A.Bunting, in fee simple ana absblute property,
with the exception of Tracts la_ahd lb described in the
complainants' Bill, and being further of the opinion that
said testator in his said Will devised said Tracts la and 1b to
his wife, the said sary A. Bunting, for de term of h:r natural
life, with remzinder at her death to the following persons
in ti2 followin: manner, towit, an undivided one-third interest
in~fee siwple to ary B. liatson, &n undivided one-third interest
in fee simple to Estelle Cherrix, and an undivided one-third

interest to Gueorgie T.. “ewis l'or her life with remainder at her
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deizth in caid uncivided one-inird interest to her daughter, lary

i Elizabeth Aycock, in fez simple, the court doth accordingly

adjudge, order and decree that the said Mary B. Watson under the

'Will of said testator is seised of an undivided oneé-third interest

in said Tracts 13 and 1p in remainder in fe: simple subject to

the iife estate Of lary 5, Bunting; that the said Estelle Cherrix

under said Will is seised of an undivided one-third interest in

said Tracts la and lb in remainder in fee simple subject to the

life estate of the said Mary A. Bunting; and that the said

Georgie T. Léwis is seised of an undivided one-third interest

in said Tracts la and 1b fof life, following the life estate

of her mother, the said Mary A.Bunting, and that the said Mary
Elizabeth Aycock under said Will is seised of an undivided
one-third interest in remainder in fee simple subject to the

life estates of the said Mary A.Bunting and te said Georgie T.
Lewis; said tracts la and lb being bounded and described as follo.
toﬁif:

(la) A lot or parcel of land, known as the Homestead,
situate in or near the Town of Chincoieague, Island ragisterial
District,Accomack Couunty, Virginia, containin; four acres (4 A.),
more or less, by estimation, bounded on the South, by the land of
Verona keyam; on the West, by Chincoteague Channel; on the
North, by the lands of William P. Daisey and Sam Taylor; and on th
East, by the land of Fred Bowden.

(1) a cerizin iot or paralof woodsland, situate as aforesaidl
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conwcining by estlization approximitely twelve acres (L@ A.),

pore o. Lles:., bound:d on the Jest, by the land or nay Beabe;:on'th%
xorih, Ly thi2 CLﬁal; 02 the bBusi, by tha hilLiQm R.Thornton land; |
“ni oon the Soath, by vhe lanl of Jules G Daisey.

sRE the Court proccedins furtrer is of the opinicn that

Laregrach Y oof the ansucr of Ln: rigperden, Georgie T. 40wis,
Ticient “n 1w, und dolh Lccorainzly sustain the demurrer
Jiice vo sadd paregraph 9 by the coupl lranes, mary L. VWatsoaq

and Estelle Cherrix, but leave 18 granted to the respondent,
déorgie T. Lewis, to withdraw her joinder in said demurrer and to
file.an4amended.anbwer within twenty-one days from the entry of
this decrez if she chall be so advised,

And the court proceading further deems it unneéessary at this

. stage of the procezdin. b in this cause to pass upon the motion to
reject the plea of the statﬁte of frauds filed by Mary B. Watson
and Estelle Cheriix to paragra h 10 of the answer of the
respondent , Georgie T. Lewis, and leave is granted tb the
complainants to file such additional ple;dings as they may te
advised to the amended answer of the respondent, Georgie T.
Lewis, should she eléct to file one, said pleadings to be

filed within twerty-one days from the date of the filing of

said amended answer,

It is further ordered that the Clerk of this Court do

ymake the following notation on the margin of tus Will Book in
éhis office in which the Will of the said Kendall J. Bunting,

Sr. is recorded: "For construction  this Will see decree
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entered in the chancery suit of Mary B. Watson et al v, Georgie
T.Lewis et als on the _G day of December, 1956, recorded in
"

| .Chanqery Order Book ﬁé‘#,ﬁ— , Page bé

And the court reserves further consideration.
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF ACCOMACK.

VERNON E. McINTOSH, et al,
COmplainants;
V. A

CHINCOTEAGUE VOLUNTEER FIRE
COMPANY, INC.,

RECORD,

.."..“'..“....‘“..

Respondent.

Before Hon. N. Wescott Jacob, Judge and Jury
Accomack County, Virginia
.October 24, 1977

APPEARANCES: Messrs. Mapp and Mapp
(Mr. William King Mapp and
Mr. J. Nick Klein, III),
attorneys for the complainants.

Messrs. Fears and Northam
(Mr. Vescott B, Northam),
attorneys for the respondent.

Donn, Graham & Associates'
REGISTERED PROFESSIONAL REPORTERS
VIRGINIA: BEACH - AND ACCOMAC, VIRGINIA
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WITNESSES

McIntosh, V.

Davis, H.

Koedornick, M.

McIntosh, V. (Rec.)

McIntosh, J.
Beebe, R. L.
Lewis, H. E.
Lewis, G.
Bloxom, N.

‘Thornton, W.
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J. Bunting, et ux, to Kendall
J. Bunting, Jr., et ux

Deed dated 1/4/50, from
Kendall J. Bunting, Jr., et
ux, to Nellie M. Bunting,
et vir :

Will of Nellie M. Bunting
dated 7/23/70

Deed dated 2/1/72, from Daisy
M. Litchkofski to Vernon E.
McIntosh, et Uux
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Georgia B. Lewis, et vir,
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Fire Company, Incorporated
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Deed dated 12/6/76 from Georgia
B. Lewis, et vir, to
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Company, Incorporated

Will of Mary A. Bunting dated
2/20/47
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dated 10/2/66

Diagram of property purchased
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VERNON McINTOSH, a plaintiff, called as a‘witneag

on his own behalf, having been first duly sworn, was examined
and testified as follows: | '

DIRECT EXAMINATION

BY MR, MAPP: ‘

. Q Mr. McIntosh, will you state your name and
rlace of residence, please.
| A Vernon McIntosh, 108 Davis Street,
Chincoteague, Virgtﬂia.

Q And you and Mrs. McIntosh are ;he‘plainﬁiffs
in'this cage;_iq that correct? | ] | '

A That's correct.

Q Mr. McIntosh, did you acquire a parcel of

real esﬁate from Mrs, Litchkofski by deed dated February 1,
19727

A Yes, I did.

Q And I hand you here what's been marked as
Exhibit Number 5 and will ask you 1f this describes the
property that you acquired from Mrs. Litchkofski? 1Is that
the property that you acquired?

A It 1is.

Q I hand you hére a diagram and will ask you
if you prepared this and is this a diagram of the property

Donn, Graham & Associates Ll
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15

18

that you acquired in that deed?

MR. NORTHAM: Your Honor please, I would
object to the introduction of a diagram.

Mr. McIntosh is not a surveyor. We have a plat
of record here. . |

THE COURT: Could I see the -~

MR. MAPP: Yes, sir,

THE COURT: All right. - The diagram will
be inﬁroduced as Plaintiffs' Exhibit 11,

Mewbers of the jury, this diagram prepared
by Mr. McIntosh who i8 not a surveyor is not to
scale. It 18 not purported to be to scale. We
don't knoﬁ that the lines are made correctly. 1It's
merely to show you the measurements that are in his
deed.

MR, MAPP: That's correct.

MR. NORTHAM: For the record, I would like
‘to object to the introduction of Exhibit 11 on the
grounds that Mr. McIntosh is not a surveyor. It

does not accurately depict the land in question.

BY MR, MAPP: '
Q Mr. McIntosh, I hand you Plaintiffs' Exhibit
Number 11 and ask you if this 1s a diagram that you prepared?
A It 1s.

.
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Q In preparing this diagram, did you follow
the description in the deed to you and Mrs. McIntosh from
Mrs. Litchkofski?

A I did.

Q Suppose you come over here before the jury.
Now, in trying to get our bearings.straighc on this,

Mr, McIntosh, where is Main Street on Chincoteague? Does

that appear on that map or not?

A No, it does not.

Q. Will &ou point out Davis Street.

A Davis Street is this 6ne.

Q And Davis Street is to the north of this

property; is that correct? '
THE COURT: In order to try not to confuse
the jury, let's turn one of them aroundiso this |
will be in line with this.

BY MR. MAPP:
| Q- This is Davis Street over here? This is
correct, 1s 1it? |
- A Yes.
Q Now, who owns the property over here that

you have marked 'Fire Company'? Is that Chincoteague
Volunteer Fire Company?

A They use it so I assume they own it.

Donn, Graham &--Associates ~ L6~
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Q Right here?
Right.
Q And the fire company owns the property over
here?
A Yes, they do.
0 And the Town of Chincoteague owns the land

south of it; is that correct?

A Town of Chincoteague or carnival ground or --
Q This 1is known as the carnival ground?

A Yes.

Q Now, will you take this pen and put a dotted

line to distinguish so that we can show the jury the land

18 | that is in dispute?

u | A Starting at the corner marker and going -- |

15 Q Well, just put a dotted line. Put it so

16 | it shows on there. |

17 A (Witness complied.)

18 Q All right. Suppose you put a "D" there so

19 | to designate the part that is in dispute. Just put a "D"

2 { in the center of it. 2

a A (Witness complied.)

2 Q It's this piece of property right in here

%8 | that's in dispute that you marked with a "D"?

u A (Witness nodding head affirmatively.)

% Q All right. You can have a seat back there. ;
Donn, Graham & Assnciales =b7-
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-| When did you move to Chincoteagﬁe.‘Mr.'McIntosh?

A 1967.

Q  How did you happen to come there? Were
you in the service or just selected Chincoteague as a place

to live? _

A I was in the Coast Guard.

Q Were you étationed‘at Chincoceagﬁe?

A Yes, I was.

Q Talk so the ladies and gentlemen can
understand you. When you moved to Chincoteague, where did
jou live?

At 103 Davis Street.

Q waé that on this property or near this
property?
| A Nea? that property.

Q ‘ Ho& near was it?

A Diagonally fifty to one hundred feet across
the street. |

Q When did you -- did you rent the property
before you lived there, the property we're now talking about?
No, I did not.
Who ownéd it at that time?
Mrs. Nellie Bunting. |
Do you remember about when she died?

1971, I think,

> o > o »
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property?

a moment.

Did you talk to her about buying this

Ho, I hadn't.

Now, suppose you come over here again just

Was there a dwelling on the property that

you ultimately bought?

A
Q

and put an "E",

> o >

Q

There was a house right here.

Suppose you put about where the house was

(Witness complied.)
Now, this 1s where the house was?
It's atill there.

As a matter of fact, that's your home at

the present time, is it not?

A
Q

It 4ia.
All right, When did you first talk to

anyone about buying this property?

A
of '72,

Q

A

Q

Sometime around the end of '71 or first part

To whom did you talk?
To Ms. Daisy Litchkofski.

Now, to get the relationship correct, what

relation was Ms. Litchkofski to tirs. Nellie Bunting?

A

Her sister.

J
Donn, Graham & Associales
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Q And I think from the evidence introduced
here she acquired all of Mrs. Nellie Bunting's property on

Chincoteague, did she not, by will?

A I think so.

Q Now, in your talks with this lady, she is
the one that gave you the deed?

A Mg, Litchkofski?

Q Right.

A Right.

Q According to that, you acquired that in '72.

Did you go on the property after you bought it to live there? |

F A Yes, I did.
15 Q About when? Do you remember how long after |
i | your deed before you moved on 1it?
15 A Approximately thirty days.
18 Q And what did you do when you got on the
17 | property?
18 A Started cleaning it up.
19 Q And tell us how you cleaned it up? What
# | d4d you do?
21 A I started cutting down bushes, cleaning up
2 | the yard area of the house.
= Q How long had you been on the property before
% | anyone raised any question about the ownership of it?
2 A Almost a year.
Donn, Graham & Associales -50-
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Q Had you cleaned it up within that year?
A Sixty or seventy percent of it.
Q Vhat was the first thing said to you in

relation to the proverty?

A I had put a temporary hothouse for the wife
to get an early start on some flowers and Mr. Lewis notified
us by phone that we were on their property.

Q Was that the first notice you had had that

anyone else was claiming the property?

1

REGISTERED PROFESSIONAL REPORTERS
VIRGINIA BEACH AND ACCOMAC. VIRGINIA

10 A Yes, sir.

1 Q Did you continue to use the property?

12 A Yes, sir.

;s Q pid you continue to use it right up to the

16 | time that suit was filed?

15 A Yes; I did.

16 Q gnd did you have any talks with Mrs. Lewis i

17 | about 1it?

18 A Just her husband.

19 Q Did you ever talk to her about it?

20 A No, I didn't. |

2 Q Did she ever talk to you? . i

2 A Only when I went there the first time that

3 | they told me I was on their property. i

7] Q Vell, what was said then? 1

% A Well, I can't really remember. They broughé
Bonn, Graham & Assaociates -Cl1-
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out a handwritten deed to where Mr. Bunting, her father,
owned everything on the Island. . I really didn't make heads
nor tails of 1it.

Q Had they seen you when you started cleaning
up the property? They live right by there, don't they?

A They should have because they had a daughter
that lived right next to it. |

Q Which daughter was that?
A Mary Elizabeth Tarr.

Q Carter?

A Tarr.

Q I see.

MR, MAPP:  All right. That's all.

Answer Mr, Northam.

18 CROSS-EXAMIIATION
1
18 | BY MR. NORTHAM:
Q The lady, Mrs. Litchkofski, the lady from
whom you bought this, she lived in Philadelphia, did she not?
21 A Yes, she did.
2 Q Was she not an ‘elderly person at the time
28 | you sgarted negotiating with her for the purchase of that
% | land?
25 A Yes, she was.
Dony, Graham.& Associales ' -G2-
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~will see that it was in Philadelphia or in Pennsylvania

V. McIntosh - Cross « |

Q Well, when she signed this deed, was that in
Philadelphia or was that in Accomaqk County?

A I couldn't tell you.

Q Well, 1f you look at the deed, I think you

that she signed the deed. I have forgotten the exhibit, but--
THE COURT: Exhibit 5. !_

BY MR. NORTHAM:
Q I hand you Exhibit 5 and if you will look at |
the notary certificate and tell the jury what that states. ;
A State 'of Pennsylvania. Do you want me to '
read the whole thing?

Qr~ .- No, you don't have to read it. x

A She signed it.
Q Who prepared this deed for Mrs. Litchkofski?
A i think Norris Bloxom.

TTQ In fact, didn't you go to Mr. Bloxom with

the dimensions and tell him how to write the deed with a

sketch?
I went to hin with a sketch.

And who prepared the sketch?
Well, I prepared the sketch.
What did you prepare the sketch on?

> O > O b

Just a piece of paper like I had right there.

. :

Donn, Graham & Associales -53- |
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Q Excuse me. That's my vagueness there. 1
will make myself a little clearer. You have a detailed deed
here. Looking at your deed and reading from your deed, says,

"Commencing at a certain iron stob situate on the southwestern

side o£ Davis Street on the line between the lot herein conveygd
and the land of John W. Tarr and Mary Elizabeth Tarr." Did }
you give Mr. Bloxom that starting point for your sketch?
A ~ Yes.
Q My question is Where did you get this
information to put on the sketch to give to Mr, Bloxom to

write the deed?

A Because that's where Mr, Tarr's landmark |
was at and that's where he assumed and I assumed mine atarted.?
We had no dispute over it. | .

Q There is no digspute at all with regard to
your line between Mr. Tarr and where your property starts on
Davis Street; is that correct, that being this point right
here?

A Right.

Q ¥ow, your deed says commencing at that point

and going one hundred twenty feet along Davis Street to a st:ob|
situate on the line between the lot herein conveyed and the lagd

of the Chincoteague Volunteer Fire Department. I believe it |

|
would be easier if you came up here so the jury can see it. :

In other words, you had your sketch and you said one hundred

i
Donn, Graham- & Associales : -Gl i
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twenty feet from here down to here; is that correct?

A Well, I didn't have no footage in this
sketch, The only thing we started was right here and he
prepared it all except this line right there by the will.

Q Didn't you put on your sketgh one hundred
f1fty feet from here to here?

A No, I did not.

Q You deny doing that?

A Right,

Q Well, just tell the jury what you did give
Mr. Bloxom to prepare this deed.

A I drew something just like this right here
and told Mr. Bloxom that right there the two parties owned
this one and myself if I bought it we would agree on this
stob that he had there at the time. I don't think it's
there now.

Q Actually, there was no iron stob there, was
it? You say to an iron stob there.

A I didn't put to an iron stob there.

Your deed says to an iron stob.

I know it does,

But there was no iron stob there?
Not that I have ever found.

Where did the word iron stob come from?

> O PP O P DO

Started right there. We put a pilece of pipe.

Donn, Graham- & Assaciates -565-
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Q But it says, "...thence running along the

southwestern side of Davis Street in a southeasterly directio:

a distance of one hundred twenty feet, more or less, to a

certain iron stob..." so that would have to be right in there,

‘would it not?

A It would have to be in that area.
- Q But you say therg’is no iron stob there?
A I couldn't tell you because at the time I

purchased, I never looked. .
Q My question is Where did you get the word

"iron stob” 1f you took a sketch to Mr. Bloxom? Do you kno

12 |where he got it?

b U
15
18

17

8

8 ® 8 B B

' A I didn't put no iron stob. We had a pipe
right here. He made up a whole thing except for this line.
He called me back a week or so later and said, '""How far is
that across there?" I said, "I don't know." He said,
"Check with the fire company."” I made a couple of calls,

I told him I didn't know the line. He said, "How far do
you think it i1s across the back?" I said, "It is probably
sixty-four feet, maybe seventy." I don't know.

Q Was there any discussion about this
distance from here to here?

A I don't know.

Q In fact, didn't he write you a letter tell.

you that you did not own this land?

Donn, Graham & Associales -56=
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A No, he did not,

Q You never got a letter from M@. Bloxon
stating that the diagram you had furnished him was more than
Mrs., Nellie Bunting or Ma. Litchkifski could sell?

A No, sir.

Q | You deny that?

A Yes, sir.

Q You're saying that you gave Mr. Bloxom a

diagram something like this with no dimensions on it?

A Yes, sir.

Q Did you go to talk with Mr. Herman Lewis at
any time and offer to buy this property from Mr. and
Mrs. Lewis?

A The plece in dispute?

Q Yes, sir,

A Yes, 1 did.

Q If you felt that you owned it, why did you

go and offer to buy it?

A Under our lawyer's advice.

Q Did you make an offer?

A No, sir. He made 1t for me.
Q Paédon?

A No, sir.

Q

Who advised you to go make an offer to buy
it?

Donn, Grahamr & Associates
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A Do you want me to start from the front, from

the beginning?

-

Q Just answer my question. Was that
Mr. Bloxom?

A Yes, but the way he put it --

Q Just answer my question.

MR, MAPP: I think he has a right to

explain. He asked him the ques;ion why he said it,

THE COURT: I will allow him to answer it.

A (Continuing) I went to Mr. Bloxom about
it. He said, "Well, it's your property." He kept telling
me this for three years and then when I finally went to hin
the last time he said, "If you go to Mr. Lewis and ask them

i£ they think they own it how much do they want for it."

BY MR. NORTHAM:

Q Mr., McIntosh, didn't you go to see
Mr. Beebe immediately after you got home from overseas and
went over all of this and Mr. Bloxom was in this at the same
time and you were told that you did not own it?

A Well, Mr. Bloxom never told me. I did go
see lMr. Beebe about it. Mr. Beebe said it was his opinion
that maybe I didn't own it and I would go see Mr. Bloxom and
é;e said, '"Well, you do own it."

Q And you say you never got a letter from

P
|

i
|

-t
Donn, Graham & Assaciates -=8-
REGISTERED PROFESSIONAL REPORTERS
VIRGINIA BEACH AND ACCOMAC, VIRGINIA



10

1

i
15

18

V. McIntosh - Cross .

t

Mr. Bloxom saying yoﬁ'didn’t ovn it?
A No, sir, I have not. .

Q Did you send this deed to Ms, Litchkofski

or did Mr. Bloxom send it to her for her signature?

A Mr. Bloxom must have.
Q  You did not see it after it was done by
Mr. Bloxom?
A  Not until the day it was turned over to ma.'
Q | And you're telling the jury that the ohly

thing you put on your sketch was a first starting point and
Mr. Bloxom furnished the rest of it?

A I guess he must have. It came up from
éomevhere.

* Tonr @Y Now, when you bought this property, wasn't
it all grown up in bushes and brush and trees and what have
you in the back part, this plece that is in dispute?

A The biggest part of it was, yes.
Q And at some point and time, you say a year,
Mr. and Mrs. Lewis came to you and told you that you did not

own that property; 1s that correct?

A Right. _
Q And what was the nature of that conversationﬂ
A That's about all there was of 1it. We went

to their house and they read wme some kind of deed that 1

didn't understand or tract of land that I didn't understand.

Donn, Graham 8 Associates : ~59-
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Q Wasn't that the deed of Kendall Bunting to
Kendall Bunting, Jr. that said ninety-four feet by three |
hundred fifty-seven feet? That's not too difficult to
understand, is it?

A I don't know whether it was or not because
all I seen was one little section in there, He read one
little section in there about something being bounded by
something, There was no mention of footage in there.

Q Well, your own exhibit, Mr. McIntosh, from -~
that you or your counsel introduced for you refers very
specifically to the footage, doesn't it? 1Is this the deed?
Isn't this the deed that Mr. and Mrs. Lewis showed you?

A I couldn't tell you.
Q Well, that's the deed from --
A I never got to look at it that close. He

had it laid out on the table. He was reading it and I was
trying to picture in my mind what he was reading.
Q Have you ever seen any deed that showed that

Kendall Bunting or Mrs. Nellie Bunting ever owmed anything

2 wider than ninety-four feet?
@ A No, sir, I can't say that 1 have. ;
® Q How is it that you feel that you own i
: something one hundred fifty feet deep when the widest part !
of the land that Nellie Bunting owned was ninety-four feet? ;
“ A Because my deed calls for it. E
Donn, ﬂl‘ﬂllil!;l & Associates -56C-
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Q Even though your deed calls for it, it
can't exceed what the person owned. -
A Well, I don't know what the person owned.

All I know that's what my deed calls for and that's what I
think I should owm.

| Q And you prepared the sketch for the lawyer
to draw the deed?

A No. " He asked me what the property looked
like and I tol& him in an L shape so he said, '"Draw it 6ut."
80 I drew it out.

- . Q And he wrote the deed based on what you
drew up?

A X guess he based it on her will, I
couldn't tell you. -

MR, NORTHAM: That's all.

T * REDIRECT EXAMINATION

- o -

BY MR, MAPP:
- - Q Before I forget it, is Mrs. Litchkofski
still living?

A No, sir, she's not.

Q And when did she die?

A This past year. Couple months ago.

Q will ybu come over here just a second,

Dlonn, Graham & Associates : -61-
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please. Now, Mr. Northam was asking you about the deeds in

your record title. I have here the will of Mfs. Nellie

Bunting, July 23, 1970, described as Tract Number 3.

|
"My sister, Daisy M. Litchkofski, is to have my land and lot

next to my house at 108 Davis Street." ~ Is that the propettyi

you now own? |

t

!
l .
Q@ = "Also my house at 108 Davis Street, land om ,

A That's the property I now own.

the west by Neilie M. Bunting." Now, where was the Nellie .
M. Buntingkland she's referring to there? Can you show ?
it on this diagram?

A It would be this little lot here, I guess.

Q That's the place that the Tarrs own now; is
that right?

A They own next to that.

Q Running back to the carnival grounds? Now,
where are the carnival grounds on that?

A Back here.

Q On the east by the lands of the carnival

grounds, Where would that be?

A Here,

Q And on the south by the carnival grounds.
Where would that be? l

A That would be here. ;

Q So in wour chain of title this property as ;

Donn, Graham, Huggins & Associates -62-
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you outlined it here is described, is it not?
A Yes, it 1is. -

MR, MAPP: That's all.

THE COURT: Let me just ask one question
to be sure the jury understands, It could be
confusing. The land here is owned by Chincoteague

- Volunteer Fire Company?

THE WITNESS: Yes.

THE COURT: And the land back here is
owned by the Chincoteague Fire Department?

THE WITKNESS: Yes, sir.

12 THE COURT: All right, sir.
18 MR. MAPP: That's all I have.
it THE COURT: Do you have any other questions?
15 All right, sir, You may stand down.
16
1
w|  aeee- 000-~~--~
19
20
21
22
3
Y|
25
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HELEN DAVIS, called as a witness on behalf of the

complainant, having been first duly sworn, was .examined and

testified as follows:

BY MR. KLEIN:
Q

you can hear me,

please.

> 0O > O >

Q

DIRECT EXAMINATION

Now, Ms. Davis, I will get real close so

Would you state your name for the jury,

Helen Davis.

And where do you live?

Chincoteague.

Where exactly on Chincoteague do you live?
557 South Main Street.

Now, how far is that from the piece of

property that's in.dispute today?

A

Vell, I couldn't exactly tell you how far,

but it's just one house between me and them. They are on the

other gide of the street from me.

Q

live?
A

You can see the property from where you live?

I sure can.

And how long have you lived there where you

Ever since February 2, 1929,

Donn, Graham & Associales -6l-
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Q Now, do you remember Kendall J. Bunting, Jr.)
end Nellie Bunting? Did you know them? *
A Very well, Very well,
Q They are both dead now?
A Both dead.
Q Do you remember where they lived?
- A Yeah, right there where Mr. McIntosh lives.
Q At 108 Davis?
A Yes.
.Q Now, what buildings were on that property

REGISTERED PROFESSIONAL REPORTERS
VIRGINIA BEACH AND ACCOMAC, VIRGINIA

1 | back when you remember?
12 A It was a house -- what Mr. McIntosh has got
13 now, but it wasn't like it is now, and they used that back
i#l | 1and. Tth had chicken coops on it and had their toilet
i | out there. They didn't have no toilet in the house, the
is Bunting maﬁ didn't, .
.i:‘ A Q I'm going to show you a diagram of
18 Mr. McIntosh's property. Now, this is Davis Street right here.
16 A Yeah. '
20 Q This is where the house is now?
a | A Yeah,
= ) This is the property back here that's in
= dispute. Now, where did they have these chicken coops and
u outhouses, et cetera, can you show the jury?
% A Is this the back?
Donn, Graham & Associates : 965~
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H. Davis - Direct

Q This is the back that's in dispute.

MR. NORTHAM: Your Honor, I don't think

Mr. Klein -- ) !

A They had on this back land?

BY MR. KLEIN:

Q Right.

A . They had a toilet about middleway of that
land. |

Q Vhat else did she have back there?

A She had her chicken coops. She raised !
setting hens. She didn't have no incubator. Just for her
own use, She had her chicken coops out there on that.

oo Q When you say 'she' who are you talking abouté

A Nellie Bunting. And he had a fence right

between him and the carnival racetrack. They used to race
horses out there when they first started the carnival and they
had a racetrack there and Jim Conners (sic) joined that

racetrack and they would get in on his garden and so he put

some more fence there to his garden.
Q Where do you mean; where did he put this wiré?
A This ain't Jim Conner's property. Tuey

bought that before. Anyway, I used to go through there and

go on that racetrack to the Greenwood Cemetery and Ken had a

fence right across the back there, and he had cultivated

] ’ ’
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blackberries on it, I used to always notice it when I went

through and he joined that racetrack with this fence back

there.
Q. And that racetrack was right over here?
A Yes, then. .
Q  I'm going to hold that up a little bit so the

jury can see and I want you to point out again where he had

his fence.
THE COURT: VWhere who had their fence?
BY MR, KLEIN:
Q th had the fence, now?
A Young Ken,
Q Is that Ken Junior?
A Yeah, Ken Junior.
Q Show them one more time. Point to the fencﬂ

for the judge and the jury., VWhere was the fence again?
Point to it for me.
A Right across there.

.MR. KLEIN: Let the record show the boundary
line between the property in dispute and the Town
of Chincoteague property.

A (Continuing) They went to Philadelphia after
that and Ken worked in Philadelphia a long time and then when

he come home he added rooms onto his house and put a bathroom
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in the house, but they still used that and still kept that

fence across the back.

BY MR. XLEIN:

Q They still used the back part?
A Yeah.
Q When do you first remember seeing this

toilet in -- vhen do you first remember seeing this?

A | I don't remember the last of it, but I'
remember it was there for years and years, but I think it
just rotted and fell down. After that Ken built a house out
front and he rented that out all the time. He let it go up
in weeds énd briers and when Mr. McIntosh bought it it was
nothing but weeds and briers in the back lot and he had had
it filled up and a lot of work done to it in the back since
he bought it. '

Q But in 1929 when you moved there was there
some of this stuff back there at that time, the toilet and

the chicken coops?

A Yeah.
Q About how many years did it stay there? :
A Oh, I don't know. It stayed until it rotteé

down, the toilet did. Fell over. It wvas still there, I
think, when Ken left and went out front to live, and she

raised chickens es long as she stayed there, but they built
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out front. They didn't live out front very long, not a year
or two before he died.

Q Okay. VWhen did he -- they move out front

to Main Street?

A . Well, I couldn't exactly tell you the year,
but he died in 1950, Ken did. |

- Q | And he died you said about a year or two
after they moved?

A Yean.

Q And he rented the house out to different
people, that house where Mr. McIntosh had gone?

A Yes.

Q What do vou remember of these people that
lived there that rented?

) A Well, they were most service people. They
had two or three different service people there, but it was
a fellow named Naﬁp.that lived there and I tell you the truth
I don't know the other people because I stayed away a lot of
the time. My sister was aick and I was away a lot. I
don't know what their names were, but Mapp was the last one
that lived there before Mr. McIntosh bought it.

MR. KLEIN: : Mr. Northam will ask you some

questions now, okay?
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CROSS~-EXAMINATION

BY MR. NORTHAM:
Q Ms. Davis, Ken Junior who owned this property
and lived back here where you're talking about, he was the son
of Kendall Senior; is that correct?
A You have to talk loud to me. 1I'm hard of
hearing.

Q Ken Junior who lived back in this house that |

you just described, he was the son of Ken Senior?

A Ken Senior?

Q That's right. Ken Senior was his father?
A Yeah. '

Q And it was Ken Senior who gave Ken Junior

this pilece of land from Main Street that went back three
hundred and fifty-seven feet; is that right?

A I don't know 1if he give it to him or whether
he bought 1it.

Q I think the deed says a deed of gift, but

I'm not certain of that but, anyway, it was .transferred or

conveyed to his son, Junior, by his father so if Ken Junior

used this piece of land in the back of his house for a gardenf
. |

and chickens and an outhouse, it wouldn't be anything unusual '
I

about his father using it for that, would it? In other words,

you don't think Ken Senior would object to his son --
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A I don't know about that, but his wife told
me -- '
q I object to what his wife told you.
A They paid for it, but --
% Q What I'm saying, ;here is nothing unusual

about a father letting a son use part of his land for a
garden or outhouse?

A VWell, I guess not. .

| Q  And Ken Junior after he moved out of this

house moved up here on the corner; is that right?

A Yeah.
Q Where Lee Savage bought?
A Yeah.
- Q And as soon as Ken Junior moved out, the

outhouse fell down and the garden grew up and burs and weeds;
is that correct?

A fut the fence still stayed across the back.
That was -~

Q That fence.waa actually put up b§ the fire

company, was it not? VWasn't there a racetrack up beside
there?

A It was put up by Ken or somebody. Ken's
fence.

: 0 There was qnly one fence there, wasn't there?

Yeah., . At that time it joined the racetrack
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when he put that fence there. They hadn't bought Jim
Conner's property.

Q I understand that, but what I'm saying is
this fence was put up by the fire company so they could have

a racetrack around the carnival ground --

A Oh, the racetrack was, yeah.

-0 And that was that fence that I'm talking
about? ‘ .

A " And that joined that racetrack. They didn't

ovn the part where Jim Conner lived.

Q Right, I understand, but what I'm saying
is after Mr. and Mrs. Ken Bunting, Jr. moved up here on the
corner -- that's backwards -- up here on the corner,
everything grew up and --

A And briers and weeds., Whoever lived there
didn't -~ '

Q And nobody used it after they moved up to
the corner?

A - It growed up in weeds. Of cour;e they used
it 1f they wanted to.

Q I understand that, but my question is that
nobody used it? |

A No,

MR. NORTHAM: Okay. Thank you, ma'am.

’
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REDIRECT EXAMINATION

BY MR. KLEIN:
Q Let me ask you one more time now. Who put
that fence up in the back by the carnival ground?
| A Ken Bunting. Young Ken Junior.
MR. KLEIN: Thank you. l
THE COURT:  All right. ihank you,.ma'am.

—e===000====~-

MAZIE KOEDORNICK, called as a witness on behalf of

thé copplainant, having been first duly sworn, was examined

and testified as follows:

DIRECT EXAMINATION

BY MR, MAPP:
. Q Will you state your name and place of
résidence, please.
A Mazie Koedornick, 103 Davis Street,
Chincoteague.
Q 1 hesitate to ask you this.
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A I will be sixty-seven in January.
Q How long have you lived on Davis Street?
A I went there in '34, |
Q Have you lived there continuously since that
time?
A No. /I left and remarried in Delaware for
a while.
Q About when was that?
A That was 1950 I went to Delaware.
Q And have you been back there since then?
A Back five years.
Q Are you familiar with the property in
'question?.-r“
| A Yes, I am.
Q And you, of course, knew Kendall Bunting,
Jr., 1 take it, and his wife, Mrs. Nellie Bunting? .
A Yes,
Q Do you recall when they lived where

Do you mind stating how old you are?

Mr. McIntosh is living now?

A I do. We were neighbors.
0 How near did you live?
A I lived across the street. Near about across

the street from then,

n Now, when you were there in '34, of course,

Donn, Graham & Associates : -7h-
REGISTERED PROFESSIONAL REPORTERS
VIRGINIA BEACH AND ACCOMAC, VIRGINIA




M. Koedornick - Direct .

e

they were both living at that time?

A They were both living, yes.
Q And what use did they make of this property?
A Well, it was growed up and it did have a

fence in the back, but it was an old outhouse that they used

for a toilet just about middleway and they did have ‘chicken

coops there for chickeng.

8 Q . You remember the fence?

9 A I do.

10 Q And who raised the chickens there?
‘1 A Nellie Bunting.

0 I see. VWas that the condition when you

13 | moved there in 19347

u | A Yés, it was.

15 Q Did anyone else use the property?

18 A Well, after they died, the house was rented
17 | out. ‘
18 Q But during their lives?

19 No, they used it theirself,

2 Q Now, Mrs. Lewls was living at that time was
2 | ghe not? |

2 As far as I know.

£ Q I see. Well, how near did she live to this
% | property?

25 A I don't know. I couldn't tell you.
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Q I see. I think according to the records
here that Mr. Kendall Bunting, Jr., died around 1950, Did hi
widow, Mrs. Nellie Bunting, continue to occupy the property?

A Yes, she did.

THE COURT: I don't understand. What
property did she continue to occupy? ’
THE WITHESS: She ,was living out front when

she died in a new home.

BY MR. MAPP:

Q Do you know about when they moved to the
new home? '

A Well, I imagine ~-- see, my husband died in

'45 and I was in right smart trouble because I was several
months pregnant., I don't remember the exact date because
I didn't pay the exact attention.

Q Well, did Nellie Bunting ~- did she continue

to ugse the property in the manner that you have outlined until

19 | the time that she left?
20 A Yes.
2 Q Until she moved into her new home?
2 A Yes.
2 4] Now, following that, I understood you to say
“ | that she rented the property?
% A Yes, she did.
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Q To different people from time to time?

A (Witness nodding head affirmatively.)

Q So as far as you know did the people that
rented it from her have access to the entire property?
| A As fa; as I know. )

Q They could make whatever use they wanted of

it, couldn't they?

1

A  As far as I know. '

Q | The house, I take it, by that time had
inside plumbing?

A Yes.

Q Do you have any interest in the world in
this case? |

A No, I don't.

MR, MAPP: Answer Mr. Northam.,

CROSS~-EXAMINATION
BY MR. NORTHAM:
Q Ms. Koedornick -- i3 that how you pronounce
that?
A Yes. ,
Q When is it -- I didn't quite get th;;e

dates straight -~ thet you moved from Chincoteague?

A I moved from Chincoteague in 1950 and -~
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the beginning of 1950. .

Q All right, And how long was it that you have
been away from Chincoteague?

A Around eilghteen years.

Q So it was around 19683 or '67 then that you
moved back to Chincoteague? |

A Well, I moved back. I married a man from
New Jersey. I didn't like New Jersey and we moved back to
Chincoteague. We lived a year at my home on Davis Street
#nd he dida't like Chincoteague so then we bought a home in
Pocomoke.,

Q Well, what were those dates then that you
éémg back ' --

A Y51

Q And then you were on Chincoteague about a
year and then moved to Pocomoke?

A Yes.: -

Q So you don't really know what was going on
on that property from the time you left Chincoteague until
the time you got back? |

A Well, I came back -- see, the McIntoshes
was living in my home and I used to come thefe -- go there
and I knew they had renters into the house across th;'street.

Q But you didn't go out the back of the

property and look --
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A I can see, It's right across the street
from me. '

Q But wasn't it all grown up at that time?

A Yes, but it was grown up more after they --

the tollet was still there.

Q No one was using the toilet were they?

A | Not as I know of.
Q It was just an old abandoned toilet that was

sitting out tﬁeie falling down?

A Uh-huh.

Q So from the time you left Chincoteague then :
until the time you moved back, you really don't know what wasg
going on in back of.that property, do you?

A No, only when I visited. It was rented,
that's all I know.

Q And at that time it was all grown up -~
A I didn't pay no attention to it.
Q Mrs. Bunting at that time had moved up.

front on Main Street?
A Yes.
MR. NORTHAM: Thank you.
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VERNON McINTOSH, a complainant, recalled as a

T ——,—————
witness on his own behalf, having been previously sworn,

resumed the stand and testified as follows:

DIRECT EXAMINATION (Rec.)

BY MR, MAPP:
Q Mr, McIntosh, Mr. Northam asked you about
a letter that you had received from Mr. Bloxom. I hand y
here a letter dated August 17, 1976, and will ask you if
you received this letter from Mr. Bloxom?
A Yes, I did.
MR, NORTHAM: May I take a look at it?
MR. MAPP: Yes.
If Your Honor please, we would like to
offer this in evidence.
THE COURT: All right, sir. The letter
from Mr. Bloxom to Mr. and Mrs. McIntosh dated

August 17, 1976, is marked Plaintiffs' Exhibit 12.

BY MR. MAPP:

Q Mr. McIntosh, will you read this to the

Jury, please.

A "Dear Mr. and Mrs. McIntosh: When you were

in the office some time ago, we could not locate my file

ou

.
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which contained the information from which I prepared the
deed from Mrs. Litchkofski to you. I now have this file
and can tell you that I drew the deed from a sketch which was
prepared'in your presence and discussed with you. I also
sent a copy of the sketch to Lee Savage, who represented

Mrs. Liﬁchkofski, for his approval. My letter to you of
January 25, 1972, which included a sketch, stated that same
was prepared from the County Map, but that 'this County Map
might not be accurate'. In my letter, i asked you to

check the boundaries with the adjoining landowners before

I drew the deed. My letter to Mr. Norman Mason who was the
attorney for the bank and for you in this matter, stated that
I had had considerable difficulty locating some of the
boundary lines. As you are aware, I did not represent you
in the action, but rather represented Mrs., Litchkofski. I
have recently discussed the matter with Ronny Beebe, and it
is his opinion that you do not own the area which is now
being questioned.

"As stated above I prepared the deed from
the best available information. If you would like to discuss
this further I would be happy to do so, and I hope that you
are able to work out some agreement with the lady who is
nov claiming a part of this lot. Very truly yours, R. Norris

Bloxom."
MR. MAPP: Thank you. That's all.
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CROSS-EXAMINATION (Rec.)

BY MR. HORTEAM:
Q Wait a minute, Mr. McIntosh. Wasn't there

other letters before this?

8 A No, sir, none that I received.
7 Q Well, MMr. Bloxom has indicated that he was
.8 | having trouble gstablishing the boundaries and didn't he at
9 |one time, and I ask you again, tell you &ou did not own this
10 | part or Mrs. Litchkofski did not own this part which you
11 | wanted included in the boundary lines?
A Not until 1976.
13 Q Didn't you go to Mr. Bloxom and tell him
14 | that you had cleared everything with the adjoining landowners
18 | and it would be all right to write the deed according to the
16 |way it's written now?
17 A No, I did not.
- 18 MR. MAPP: That's all. Thank you.

19 I take Mrs. McIntosh,
20
21
2  eaea- 00o-~=-=~~
-
&%
25
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JOAN McINTOSH, a complainant, called as a witness

on her own behalf, having been first duly sworn, was examined

and testified as follows:
DIRECT EXAMINATION

8Y MR. MAPP:

Q Will you state your name and place of
resglidence, pleaﬁe. |

A Joan McIntosh, 108 Davis Street,
Chincoteague, Virginia.

Q And you are one of the plaintiffs in this
sult, are you not? |

A I am,

' Q Mrs. McIntosh, were you at home and was

Mr. McIntosh at home when Mr. Beebe ran the lines for this

plat?

A Mr. McIntosh wasn't home, but I was.

9 Will you tell the ladies and gentlemen of
the jury what happened at that time.

A Yes. He started to put a mérker where 1
feit was to determine the line and I called Mr. Bloxom up
right away and he told me to go out and tell Mr. Beebe not
to put the marker. I went out and told --

MR. NORTHAM: Your Honor, I don't think it's
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proper for her to go into all this conversation
with Mr. Bloxom.
THE COURT:  She cannot testify to what

Mr. Bloxom told her.

BY MR, MAFP:

Q After talking to Mr. Bloxom, what did you
do?

A I told !r. Beebe not to put the marker
there. He stated it did not determine who owmed theﬁland,
it was just to determine who -- where the line was.

Q Tile line we're talking about, is thils line
right here; is that correct? Ia that the one you objected

to his running?

15 A Yes. This one right here and this one
16 | here. |
17 0 Suppose you put just a little "X" there,
18 A (Witness complied.)
19 Q So from your evidence you did not agree to
20 | this line being run there?
21 A Ho, I didn't.
2 N When vou and Mr. McIntosh acquired this
B | property in 1972, was Mrs. Lewis living in Chincoteeéhe at
% | that time?
L A Yes, she was.
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Q What did you do after you acquired the
property to it, 1if anything?

A To the property itself?
Q Yes. |
A My hustand went out and cleared a lot of the

shrubbery up and trees and things and clesred it all off and
put £i11 in it, He was planning on building a garage out
there is what we were getting it ready for..

Q And how long did that go on before there was

any objection to it?

A About a vear.

Q Mrs. Lewis lives there in the vieinity, I
take it?

A Yes. Down the street on Main Street she
lives..

Q How far had you proceeded in getting it

cleared up before an objection was railsed?

A We had quite a bit of it cleared. As he
stated, he was building me a small hothouse to start some
seeds with. That's when we got the phone call stating that_
we were bullding something on their property.

Q Was that the first notice vou had had of
any adverse claim to é;ur property?

A Yes, sir.

MR, MAPP: Answer Mr. Northam,
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CROSS~-EXAMINATION

BY MR. NORTHAM:

Q Mrs. McIntosh, do you recall when it was
that Mr. Beebe was on the propercy}survgying ic?

A What the date was?

Q | I don't mean to:the day. Say a year -- 1
mean the year?

A " I'm not -- no, I can't exactly tell you what

year it was. It's not been too long ago, though.
Q Who was present when you sald vou told him

not to put any markers down? Who was present at that time?

A Mr; and Mrs. Lewls was out there, but they
were not where Mr., Eeebe was standing. Him and I vere
standing on the corner there when I told him.

Q Didn't you have a conversation with
Mrs. Lewis at thaf time and offer to buy the property from
her?

A Yes. As Mr. Bloxom had étated -

Q You hadn't consulted Mr. Bloxom at that

time? Nobody even knew there was a dispute?

A Yes. We had consulted Mr. Eloxom when he
was surveying., ‘I had called him that morning. B
Q Had Mr. Bloxom suggested to you if you could

buy it you had better buy it?
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A He said to ask them if they owned it what
they planned on doing with it.

Q Vhy did you make an offer to buy it?

A He figured since there is so much land-
dispute on Chincoteague it would have been the easiest way if
Mrs. Litchkofgki was willing to do it this way.

- Q Let's go back again. I'm not quite clear
on why you offered to buy it when Mr. Beebe was on the site --
when Mrs. Litchko‘ski was there with Mr. Beebe.

A As 1 stated that Mr. Bloxom told us to
ask them this. If they thought they owned it what they had
planned on doing with it.

Q In other words, you had already consulted
Mr. Bloxom before Mr. Beebe got there; is that correct?

A Mr., Beesbe was out there when I talked to
Mr. Bloxom on the phone. '

Q Had you consulted Mr. Bloxom before that?

A - Yes. VWhen they stated that they owned.it

we had talked to Mr. Bloxom.

Q And was there an offer to buy it at that
time?

A Not at that time, no.

Q When were the offers to buy it made?

A Wnen it was started to be surveyed.

Q

When you and Mr. McIntosh bought the
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property, was it not completely grown up in underbrush?

A HMost of it was, yes.
Q It was not being used for anything at that
time?
A Not to my knowledge.
MR. NORTHAM: That's all. Thank you.
REDIRECT EXAMINATION
BY MR. MAPP:

1 Q Prior to that time it had been occupied by
12 | tenants, had it not?
18 A Yes. It had been occupied by tenants.
u Q I take it the tenants didn't have any need
15 | for qhe outhouse or.anything of that nature, did they?
16 A No; they didn't have none of that stuff out
17 | there, no. .
18 MR. MAPP: That's our case,
19 (The respondent's witnesses were called up
2 and sworn.)
a MR, NORTHAM: Take Mr. Beebe, first.
2
-

i
T 000===-~
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_ RONALD L. BEEBE, called as a witness on behalf of

the respondent, having been first duly sworn, was examined

and testified as follows:
DIRECT EXAMINATION

BY MR. NORTHAM:

Q Would you state your name,. please.
A Ronald L. Beebe.
Q How old are you, Mr. Beebe?
A Forty-three.
Q Where were you born?
' A Chincoteague, Virginia.
Q And where do you live now?
A Snow Hill, Maryland.
Q How long have you lived at Snow Hill,
Maryland?
A Past ten years.
Q- All right. Did vou live continuously on

Chincoteague from the time you were born up until the past
ten years?

Right.

Where did you go to college, Mr. Beebe?

Virginia Military Institute.

O > O »

And did you graduate from Virginia Military
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Institute?
A Yes,
Q What was your degree?
A Civil engineering.
Q As part of your job as a civil engineer,

did you have any training in surveying?
A Yes, sir.
Q ~ As part of your work as an engineer, do you

do surveying work?

A Yes, sir.

Q How long have you been doing surveying work?
A Twenty years.

Q Have you ever had occasion to testify in

court as an expert witness regarding land disputes and

surveys?
A Yes, sir. -

MR. NORTHAM: Your Honor please, I would
offer Mr. Beebe as an expert witness.

MR. MAPP: No objection.

THE COURT:  All right, So recognized.

BY MR. NORTHAM:
Q And, Mr. Beebe, when was the first time that
you were consulted with regard to this property for which you

have made a survey? First, let me ask you, Exhibit Humber 8,

. o
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"a forceful day there in the field, I suggested to her to

if you have prepared this survey?
THE COURT: 7 is the plat.
MR, NORTHAM: 7. - Excuse me, Judge.

A Yes, sir, I prepared that plat.

BY MR. NORTHAM:

Q And when was the first time that you were
asked to make a plat or survey of this particular land?

A Well, in 1963 I was asked by Mrs, Georgla
Lewis to survey the property from which she inherited from

the will of her mother, but --

Q Now, who was her mother?

A Mrs. Mary Bunting.

Q ﬁary Bunting?

A Yes.

Q And her father was Kendall Bunting?

A Senior; yes, sir, and at that particular
time the property was so growed up and all and it was right
after the '62 storm and property wasn't -- value wasn't too

high on Chincoteague and after doing the research and spending

wait until it became more valuable because it wasn't worth

a survey bill.

) Q Showing you this area here marked .148 acres

which is in dispute, is that the same area as Plaintiffs'
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Exhibit 11 marked D? 1Is that the 1. -- excuse me -- ,148
acres as shown on your plat?

A Yes, sir. One and the same.

Q What was the condition of this specific area
that I'm referring to there? |

A - It was all growed up very heavily with
underbrush and -- at that time that I was there in '63.

Q g Now, while you were preparing all this plat,
did you do any work for anyone else in that time, specifically
Mrs. Nellie Bunting?

| A No. I did have a conversation with Hellie
Bunting at that time that I was there, the first time to
make sure that her deed was correct to ninety-four foot fromt.
Extended back 357 feet,

Q Would you come over here and explain
Mrs. Nellie Bunting's property.

A Mrs. Nellie Bunting and Ken Bunting were
deeded the property in this creek 94 feet wide up and
including Davis Street and back 357 feet which it also
included the sidewalk and by the time you take five feet off
the walk, leaves 352 feet deep. After that the Buntings,
along with Mary Bunting, who inherited from Kendall Senior
and along with Mrs. Mabel Gordy who is Mabel Proctor now
entered into a deed deeding Davis Street to the Town of

Chincoteague twenty feet wide so twenty feet has come off that
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front since the time that it was first deeded into Ken
Bunting, Jr. and Mrs. Elizabeth Scarborough, daughter of
Kendall Bunting, have been deed seventy-six feet wide by
272 feet deep minus five feet for sidewalk which left 267
feet deep, therefore, leaving an L-shaped piece of property
between the two parcels and what had been deeded off

Mr., Al Briney'-- colored man --

Q . VWho sold Al Briney his --

A | By Mr. Kendall Bunting, Sr. and the balance
pf_this_tfgchf- a plece had been given to the colored
Baptist Church for their use as a church, fifty feet by
150 feet which left this L-shaped piece and this piece
labelled CGeorgia B. Lewis came down under Ken Senior's will ;
to Mary A, Bunting and then on in by Mary A. Bunting's will t:oi
Georgia B. Lewls and these two parcels is what was left.

At that time I was there in '63 there was no dispute at all
in this property énd I didn't pick the dispyte up until
January 10, 1975, when I was doing Mrs. Helen Davis'
property and Mrs. MaBei Proctor's property because I was going:

on across the street to do these properties and, in talking

with Mrs. McIntosh, she sald there was a deed overlap so I
told her I would check the records the next time I was to
Accomac. She stated at that time that her husband was
overseas so I checked the records and did find that there was

a deed overlap and tried. to get to the root of it by talking
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with Mr. Norris Bloxom who prepared the deed and I waited a
year before going back and preparing this plat which was done
in '76 so that I could talk to Mr. McIntosh after he came
from overseas because the easiest way to handle anything
is the best way in my opinion without getting into a
courthouse.

- Q Now, when you discussed with ﬁellie Bunting
her land -- not within the conversation, but was there any

claim to any lénd other than this ninety-four feet by 357

feet?

A Not at the time I talked with her in '63.

Q Now, Mr. Beebe, you state you were born on
Chinc¢oteague and grew up on Chincoteague. Did you ever have

occasion to go on this property as a child and, if sc, what
was the nature of your visits?

A After the fire department bought -~ not the
fire department, but the Town of Chincoteague bought the
land next to it from municipal park and the fire company
rented the land to put their carnival grounds on, they built
a racetrack and all of us kids used to race horses and there
was an opening in the fire company fence on this Ken Bunting
-~ or this Ken Bunting, Sr. property of what's in dispute
right now where we used to tie our horses on the inside or
-- Or o&éside of the racetrack.

Q What period would this be?
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A This was in the late forties.

Q Okay. Now, tell the jury where this
opening was that you-all tethered your ponies?

A Mr. Connors owned this piece of property at
that time and he had a garden fenced in in this area and we '
had a gate right here that we could take our horses and tie
them on the inside over here so that we would be off the
racetrack. The racetrack fence was right down here. The
fire department had fenced this racetrack all the way around
the carnival ground and the judges' stand was right across
the street -- across the track from this particular piece
of property.

- Q Was there any other fence along this area
here other than the fence that was put up by the fire

department for the racetrack?

A That's the only one that I saw.
Q The building running in this direction?
A The only one that I have ever known is the

one that was put up by the fire department along here.

Q Was there another fence anywhere on this ~-
around this area right in here?

A Well, this fence that Mr. Connors had
fencing his ggrden off was here, coming across this line and
then Mr. Al Briney he had his property fenced down these two

lines.
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Q During this time that you were growing up
in this area, was Ken Bunting, Jr. -- did he live on Davis
Street? ”

A Yes, sir, he lived in the big house over
here and then in the late forties -~ very late forties -- he
moved out front to a new bungalow he built out here.

- Q Did Mr. Ken Bunting, Jr. have a garden at
that time when you were on this property?-
‘ A Well, in the mid-forties when you were
doing any racing I never did see a garden back here. There
was an old outhouse back here, but I never did see a garden.

Q Was there a garden anywhere else in the area?

A Like I say, it was a garden in this area and
it was a garden up here close to Davis Street, but I assume
that was Mr, Connor's. I don't know who that one was.

Q Wbuld-you'pinpoint on this plat where the

garden was that yoﬁ saw.

A The garden that I saw ~--

Q Put a “C" on --

A Right here. That was Mr. Connor's.

Q Now, where else was there a garden in the
area?

There used to be one up here.
- Did you see any other gardens anywhere else

on the -- |
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A Mr. Al Briney, he used to have on on his
property back here.

Q Okay. Now, when you went on the property
in 1975 to start putting your markers down, would you tell
the jury what occurred on the site, who was present and what
occurred? .

.\ On January 10, 1975, is when I talked to
Mrs. McIntosh like I just explained and she told me about
this deed overiap that she owned behind the house so I
waited until her husband came home so I could talk with him
and I talked with him after he came home. He came up to
sce me and I told him the best I could determine out of the
records he didn't own the property.
MR, MAPP: We object to what Mr. Beebe told
him about ownership of the property.
THE COURT: Mr, Beebe is testifying.
MR. MAPP: I know it, but I don't think it's
fair for him to inject -- he can say anything
Mr. McIntosh told him about 1it, but he's giving

his opinion that -- |
THE COURT: ie can testify to what he told i
Mr. McIntosh. It's certainly not hearsay.
MR, MAPP: Allow us an exception, please,
sir.

A (Continuing) So I told Mr. McIntosh that
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I felt that there was a dispute in ownership there and
sugrested that he contact his lawyer and try to work it out
because I was supposed to survey property for the fire
company and I was supposed the survey tne balance of Georgla
Lewis' property and I would like to get it ironed out before
I went there so I talked to him on two different occasions
and it seemed like he had resolved to the fact that he
didn't have any claim to the property because when I went
there in June 22, 1976, and cut the lines that needed té be
gg;, there was no objection but on June 23, I requested that
Mr. Herman Lewis and his wife, Georgila, be there present

and Mrs. McIntosh, she was there. Mr. McIntosh, he was

in the service andyhe was gone and they were all present
when I put these markers down because I wanted all parties

present in case there was a dispute or so on and so forth.

BY MR. NORTHAM:

Q All right, and what, if anything, did
Mrs. McIntosh say at ‘that time?

A Well,.Mrs. McIntosh she did come out and
tell me that she had been in touch with Mr. Bloxom on the
phone and that he'd rather that I not put any markers down.
I sald it was a poor time to tell me not to put it down
there 1f we liad been hashing it over for a year. I thought

we had things resolved and I said -- I did mention the fact
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to her that the markers would determine the lines, but if.
there was a dispute on ownership and it went to court then
it would be  a court decision on determining the ownersinip of
the property and when I finished -- well, before I put the
nmarkers down, she turned around to Mrs. Georgia Lewis and
wanted to knqw if Mrs. Lewis would sell her fhe property and
Mrs. Lewis made the statement, she said, ''Well, it's like
this: As high as inflation is getting, top dollar I'm
holding out for" and that was the end of the conversation.
. Q Now, in your examination of the records,

Mr. Beebe, are you familiar with the will of Nellie Bunting?

A Yes, sir.

Q Directing your attention to the will of
Héllie Bunting, Mr. Beebe, would you atep over here to the
plQ; and explain to the jury how this will fits in as best
you can with this plat taking it item by item. Start down
here.

MR. MAPP: The only one we're really
concerned with is Item 3 there.
MR. NORTHAM: I think you have to look at
the will as a whole, Mr. Mapp.

BY MR. NORTHAM:
Q ‘ All right. Now, first read it and then

point it out on the plat where it is.
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A "My land is 94" --
Q Start off from the beginning.
A “"1. TFirst I leave my sister, Daisy M.

Litchkofski, my home at 559 South Main Street, Chincoteague,
Virginia." '
" Q  What is the exhibit number?
A I think this is Exhibit &4,
Q Where 13 that, 559 South Main Street?
A | That would be the home out front here..
"My land ié 94 foot front," -- therefore she never deducted

the 20 foot deeded for Davis Street. "My land is 94 foot

12 | front, and running back on Davis Street to the land of

18 |William and Mary Elizabeth" -- they have Laws here, but it

# | ghould be Tarr: And this is the piece she sold John W. and

i | Mary Elizabeth Tarr.

| Q When you say she sold, is that --

'15 A Mrs. Nellie Bunting sold this pilece.

18 Q Okay. Go ahead.

19 A "... the land running on the east to the

® | land of Connors" --

a Q Now, that is a correct description here?

2 A Not to the east. Connors is to the south

# |and on the southerly by Connors.

« Q Is that a correct description?

% A That is correéé on the south by Connors.
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BY MR, KNORTHAM:

Q In your search of the records, have you
found anything to indicate that Mellie M. Bunting ever owned
that piece in dispute?

A No, sir.

MR, NORTHAM: All right. Answer Mr. Mapp.

CROSS-EXAMINATION
BY MR. MAPP:
n Mr. Beebe, this will of Mrs. Bunting, the

way she described it, right or wrong, wouldn't that indicate
to you that she did think she owmed 1it?
. A She could have gone on over to the carnival

grounds. She certainly indicated that in that will,.

Q At least she thought she owned it whether
she did or not; that's correct, isn't 1t?

A If you feel better putting it that way; yes,
sir.

Q Well, is there any other interpretation you
can get on it? /

A Only by what my conversation was with her
in '63 and maybe what she thought thaé the carnival ground
had already been bought because‘they had been cleaning up

around here.
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Q Now, you referred to in 1940 when they had
the racetrack there adjoining this property. How old were
you then, Mr, Beebe?

A When I was racing horses 1 was in the

neighborhood of thirteen, fourteen years old.

Q And, of course, you weren't a surveyor at
that time?
| A No, sir, had nothing in mind about a
surveyor. |
Q And I take it your mind was naturally more

on ponies and horses than it was in gardens and fences and

lines?

A Yes, sir. The only thing I say we put themi

on the other side of that fence and T just remember what we
saw around there because a lot of times when you saw a short
-- that was the starting point and ending point. A lot of
times when you say, ''Halt" he ran two laps and he would want
to go in that gaée. I got thrown there a lot of times,
that's why I remember it so well.

Q You have no idea as to what the conditions
were there in '29 -- ’
No, sir.

=~ when Mrs. Davis testified?

No, sir, I wasn't born then.

oo > O >

And your first recollection would commence
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in 19407
A Mid-forties.

9] Vhen they had the races there and you were

about thirteen then?

Fourteen. ‘
Q And that was the mid-forties you say?
A That's right.
Q Do you remember the outhquse? Was that
there?
A Yes, sir, I remember the old oufhbuse that

was out there.

Q Could you show us on the plat about where
that was? |
A Yes, sir. I think I pointed that out
before. It's back here.
Q Suppose you make an "X" there and put an

"0", O for outhouse.

A Approximately. ’

Q Now, in the course of your title examination
of the property, did you run across a deed dated November 22, .
1967, from Mr. and Mrs. Lewis to the Chincoteague Volunteer

Fire Company?

A Yes, sir.
Q You did?
A Yes, sir.
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Q That is on record then?
A Yes, sir.
Q I take it i{f I understand it correctly that

you arrived at your opinion and ideas based upon your
examination of the deed, wills and legal title to this
property; is ;hat correct?

A That's correct. That's the only way I
know how to run lines.

Q | In other words, any adverse possession or
things of that nature would be out of your line?

A That's just what I told Mrs. McIntosh, if
it were --

Q Your advice to them which is good advice if
you could possibly settle it among themselves they should do
1e? |

A That's what I advised them,

MR. MAPP: That's all.

THE COURT: Anything furthex?
MR. NORTHAM: No, sir.

Mr. Lewis.
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HERMAN E. LEWIS, called as a witness on behalf of

the respondent, having been first duly sworn, was examined

and testified as follows:
DIRECT EXAMINATION

BY MR, NORTHAM:

Q Would you state your name, please.

A Herman E. Lewis. '

Q Are you married to Georgia Lewis?

A I am.

Q ~You and Mrs. Lewls are the people who

conveyed this particular lot in dispute to Chincoteague

Fire Company? -~
A Yes.
Q Mr. Lewis, since Mrs. Lewis has owned the

land or the land tlat she inherited from her mother, what
has been the condition of that land? What was it like?

A The piece of land that we sold to the fire
company?

Q Right. ‘

A That was always growed up. Nothing but

bushes. It was never used.

Q How old are j'ou, Mr. Lewis?

T A I'm seventy years old.

-—
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Q And how long have you lived in the
neighborhood, you and Mrs. Lewis?

A Ever since 1932. She's lived longer than
I have there.

Q Now, do you remember when it was that you
first discovered that Mr. and Mrs. McIntosh were claiming
this land?

A 1 certainly do. .

Q | And how did it come about that you diséovereﬂ
this?

A I said when he acquired the land that I

commenced to know. I was down here to the courthouse
checking some deeds. : That's when I run across his deed and
according to his deed he was overlapping the land there so
being he was in the service I had to wait my time when I
could call him and have him to come down to the house so 1
had him to come down to the house and I explained to him --
showed him the deed. I have a deed there. My wife has
the deed of Ken Bunting, Jr.'s deed. I showed him the
deed, then I drew it out.

Q Now, first 1s this the deed that you're
referring to that's been introduced as Exhibit 5? Let me
see 1f I can find it and let you take a look at it.

THE COURT: Exhibit 5 is the deed from

~ Mrs. Litchkofski to the McIntosh's. Which deed
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are you referring to?
THE WITNESS: Deed to Ken Bunting, Jr. from
K. J. Bunting, Sr.
THE COURT: That's Exzhibit 2.

BY MR, NORTFAM:

Q Take a look at that carefully and see if
that 1s the deed you're referring to. '

A . This is the one.

Q All right. Would you :e&d.that.to the

jury, please.

A "This Deed made this 25th day of February,
1920, between Kendail J. Bunting of the first part and Mary A.
Bunting, his wife, dpes sell and convey with General warrapty‘
of ELtle unto Kendall J. Bunting, Jr., son of Kendall J.
and Mary A. Buntipg, his wife, the following piece of land
known as the Al Briney land and containing the following -

amount of feet fronting the main county road 94 feet and

357 feet running back from county road and fence to
Chincéteague Channel bounded as follows: -On the northeast
by ten foot road belonging to the above Kendall J. Bunting,
east by land of K. J. Bunting, south by land of Elizabech‘
Scarborough, west by Chincoteague Channel, containing by
estimation one and one half acres more or less sold by the

foot and not by the acre. Consideration £ifty dollars paid
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by the aforesaid Kendall J. Bunting, Jr."

Q Now, it refers to Eiizabeth Scarborough.
Was she a daughter of Kendall Bunting?

A May I say sonething here? On this piece
of land here it doesn't read to the deed that I have home.

Q Well, you might be also réferring to the
deed that Mr. and Mrs. Bunting -- when they put it in their
name by the tenants by the entirety.

. THE COURT: All right. - That's Exhibit 3.

BY MR. NORTHAM:
Q Take a look at that deed and see if that

is the one you're réferring to.

A Yeah, this is the one.
Q Well, read that deed then.
A "This Deed, made this 4th day of January,

1950, between Kenéall J. Bunting, Jr., and Nellie M. Bunting,
his wife, parties of the first part, and Kendall J. Bunting,
Jr., and Nellie M. Bunting, his wife, parties of the second
part., WITNESSETH: That the parties of the first part,
for and in consideration of the sum of One Dollar ($1.00) and
the love and affection which the parties have for each other,
in hand paid by the parties of the second part," =-- this 1@
K. J. Bunting's Jr.'s deed.

- Q That's rizht.
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A But this is what I was talking about,
K. J. Bunting, Jr.'s deed. These i3 two different deeds.
| Q Well, Mr. Lewis, just read the descriptions.
in it and let the jury decide --
MR. MAPP: He's glready read two
descriptions. The jury can reaé the deed, too.

A This 1is the one I wanted to read.

BY MR. NORTHAM:

Q Well, I think that i{s the one you read.

A This other one I don't know nothing about
this one. _ |

Q UhiCh one are you referring to now? What

exhibit is it so the record will know what youfre talking

about?
This is the one here.
Q iet the record show he's reading from . /
Exhibit 2.
A Yeah, this is the one.
Q Now, is that the one you discussed with

Mr. McIntosh?
| A That's right. This is the one right here.
Q Now, read the whole thing and going all o§er
it again. What are the diﬁensions in that deed?

-~ A "Following amount of feet fronting the main
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county road 94 feet and 357 feet running back from county
road and fence to Chincoteague Channel and bounded as follows:
On the northeast by tem foot road belonging to the above
Kendall J. Bunting, east by land of K. J. Bunting, south by

land of Elizabeth Scarborough, west by Chincoteague Channel,

containing by estimation one and one half acres more or less

sold by the foot and not by the acre."”

Q Okay. Now, Elizabéth Scarborough was she

‘a daughter of Kendall Bunting, Sr.?

A . That's right.

Q . Now, Mr. Lewis, since your wife has owned
this and she acquired it by will from Mary A. Bunting, what
was the land like back- there?

SERTLLT L2pT7 0 yell, 1 told you once it was all growed up
in"brush. Now, on the other side K. J. Bunting's house
there was a pond back'there. That was all water back on
the other side and that's where he raised ducks and things.
- Q Now, was anyone to your kpowledge or your

wife's knowledge claiming this land?

A No, not as I know of.

Q Was anyone using the land?

A No.

Q Now, there has been some reference to a

fence along the racetrack. Are you familiar with that

fence?
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A I think so cause I happened to be in the
house when the fire company come down and asked Mr. Bunting
could they run a fence.

. THE COURT: Excuse me. Which Bunting are
you talking about, now? _
THE WITNESS: K. J. Bunting, Sr.

A (Continuing) They asked if it was all
right with him., They might get on him one way or the other |
and not know i.t; He said, '"Go ahead and use it. It's
perfectljr all right with me,” and they run a fence around

there.,

12

18 | BY MR. NORTHAM:

u Q Whe_te was this fence? Can you look at this |

16 | plat and get yourself oriented as to where the fire company

18 | put this fence? ’

1 A I think so. They have acquired this land

18 | from them., In here is the Town of Chincoteague, but the

19 | f{re company had it -- used it for a horse" track.

l” Q Would you just write on the plat where the

2l | horse track is. Just put "horse track'.

2 A Right along here and they circled right

3 | around.

«u Q And where was the fence?

25 - A Fence? Right along‘ here. Right along this
Donn, Graham & Associates _ -113-
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line., Could be -- t@ere was a circle here., Come around
this way. There was a circle here on down and then, of
éourse, the fence ended down here sémewhere because it had a
road to it right here.

' Q . And you were present when the fire company
talked with Ken Bunting, Sr., about puttiné ﬁha; fence up?

A That's right.
Q Did you know Ken Bunting, Jr.?
A I certainly did.
| Q Did he at any time ever indiéate that he

owned this plece of land that is owned by your wife or that
you think is owned by your wife? |
10 aTALAY S Ro.
_ Q Now, did Mr. McIntosh ever come to you again
or -on any-other occasions about buying this property?
mvt i A o7 Well, that's what I wanted to say awhile
ago, but it got fouled up in that thing there. Well, I
had him down to the house the first time and told him he -
didn‘t own it. I let him have the daed‘a;d I sit dowm and
drew it out for him how the survey would go. |
Q At that time no survey had been made?
A No survey had been made, but we had already
in 1963 engaged Ronnie here to survey it, but being at the
time it was he didn't survey it so then I approached him

again to survey it, but I told him exactly how that piece of
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H. E. Lewis ~ Direct

| 1and would go if it was sold. He didn't own that land. ~All

I could get out of him was, "I own it." That was it. |
Q Did you ask him how he had arrived at his -~
A I sure did. I asked him how he arrived --

where he got his figures.

Q And what figures are you referring to?

A His land the way it overlapped. I asked
him where did he get his figures from. He said, "I measured
ie.™

- Q Could you ever get any mo:r_:e'details than
that from him?

A That's all I got from him at the time.
"I own it and I meaéured ie.” ' |

Q Did he mske any offer to buy it from you at
that time? .

A No, sir, that he didn't. I told him I
would have it surveyed and he would know where his land was.

Q Did he ever offer to buy it at any other
later date? ,

A Oh, yes, him and his wife come down and

wanted to know about it and I showed him the plat and he said
to me, "That's the first time I understood 1it," and I quot_ed'
him a price and he never said yes or no and I left him and
his wife. |

—~

MR. NORTHAM: Okay. Answer Mr. Mapp.
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THE COURT: Just a minute. Let me get one
thing straight. Your wife, Georgia B. Lewis, is
she a sister of Kendall J. Bunting, Jr.?

THE WITNESS: That's right.

THE COURT: And where is 1; that you live?
You live on Willow Street? )

THE WITNESS: No, I live on South Main
Street, 719. .

THE COURT: Is that. south or north of this? |

THE WITNESS: South.

THE COURT: South of this particdlar
property? .

THE WITNESS: Yes.

THE COURT: How far?

- THE WITNESS: Oh, I would say about a half
‘mile. '

THE COURT:  All right, sir, answer Mr. Mapp,
please. ' ; ] o

MR. NORTHAM: Excuse me,’Your Honor. Just

one other question.

BY MR. NORTHAM:
Q When was it -- you say you went down here
and were searching the records on something else and you raﬁ

across Mr. McIntosh's deed?
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A That was in late '72. Late '72,
Q And that is when you first approached

Mr. McIntosh?

A That's when I could get ahold of him. I

eouldn't get ahold of him because he was away in the service.

I had to find out he was home before I coﬁld call him,
MR. NORTHAM: ° Okay.

CROSS~-EXAMINATION

1 | BY MR, MAPP: S

1 " Q.-...-When did he come home?

B A When: did he come home?

¥ Q Yes, oir,

-,3_5- A He- come home in late '72, I couldn't tell

8 | you the ddy.. .

> Q Ttrwas the same year then?

'11,8 A : .. Same year, right. .

19 Q I mean it wasn't any long, time?

2 A No, it wasn't a year or so.

a Q Now, let's see. Mr. Lewls, you and

2 |Mrs., Lewis conveyed this property to the fire company with a

# | General Warranty deed I take 1t?

u A Yes.

b - Q So you are interested in this litigation?
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A That's right. We wouldn't have sold it
if we didn't think we owned it.
Q You have heard the evidence here about the

outhouse. Was there an outhouse on the property?

| A I couldn't tell you whether there was orx
wasn't, | |
Q Well, you lived about, what, a half mile
frqm it? .
| A Yeah. Probably was. I don't know what the
6uthouse would be for if it was in his backyard.
Q You heard where Mr. Beebe marked it on
there? \ '
A No, I didn't know where he marked it. I

he:ar him marking it, but 1if it was, it was right close to
his house.

Q How about the chickens and the =~

.A Well, the chickens and the garden was on the
west side and not the east side because on the east side‘of

his house there was a pond there where he i'xad his ducks.

qQ He had his ducks there?
A Yes,
Q He didn't have chickens, but he had the
.ducks?
A He had chickens on this side in the pen.
T Q And the ducks were on the other side where
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the pond was? ,
A That's right.

Q And whose ducks were they?

Ay They were his.

Q Who's his?

A K. J. Bunting, Jr.

Q -  And you have heard Mrs. Bunting's will read
today, haven't you?

A I sure have. _

Q And that would describe -- include this
plece of property, too, would it not?

A No, sir.

Q How do you explain the fact -- you say it

doesn't, why doesn't it?
A 'The simple reason, the way his deed reads
it overlaps. ‘ '
Q I'm talking about not his deed, but
Mrs. Bunting's will? ' '
A I have never read her wﬂ:l.
Q Have you been in court while it's been read .
this morning?
A Yeah, but I wasn’'t paying no attention to it.
Q Well, this is the way she deseribes 1it,
"My sistexr, Daisy M. Litchkofski, is to have my land and lot

next tohmy house at 108 Davis Street..., land on west of

Donn, Graham & Associales ~119-
REGISTERED PROFESSIONAL REPORTERS
VIRGINIA BEACH AND ACCOMAC. VIRGINIA




‘H, E. Lewis -~ Cross

B 2 8 B B g B 8

Nellie M. Bunting, land running back to the carnival grounds

cee The carnival grounds is where they had the racetrack,
isn't 1t?

A Carnival ground?
Q Yes, sir.
A That all depends on what part of the carnival

grounds you call it.

Q I'm going by what Mr. Beebe said. I don't
know. - - ' ‘ .

A It couldn't go back to the carnival ground

because Elizabeth Scarborough comes in there.

Q I'm just telling you what's in the deed.
A L know, -but it's wrong. .

Q- s - Yoy say the will is wrong?

A Yeah, that part is because on the south

there the carnival ground is on the other side of Elizabeth

Scarborough's tract. - =~ = -

- Q That's your contention, qhen,.isn‘t it?
A Yes. That plat will show you what's right.
Q I wonder if you would be so kind as to come

over here a moment. Now, this is the piece of property of
the Chincoteague Volunteer Fire Company?

A That's right.

Q Did you all sell that, you and Mrs. Lewls,
to the éhingoteague Voluntéer Fire Company?
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Certainly di.d. It was sold to her daughter,

Q Sold to who? | |
A To her daughter and they sold it to the fire
company. | - .
| Q Now, here is whaere the pond was right along
in here. _ | |
A Here's Al Briney's here. Right in here.

Now, if there was an outhouse here, it was right along in here

Right along in here. They had one right along here. - It

was never back in here.

Q - So you d‘isagree with Mr. Beebe? He put it

12 (right back in here.

o A I don't think it was there. I can be
wrong. I would pﬁt it right along in here. All this was
growed up.

Q But there were chickens or ducks there?
There was something there?

A Yes. There were ducks t_here;ovex; in this

corner. See, this has all been filled int by the fire company

Q Ig this the piece you-all sold the fire
company?

A Yes.

Q All right. Now, you and Mrs. Lewis gave

the deed for it; is that right?
T A That's right.

.
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Q | In other words, November 22, 1967; is that
correct? ’

A Uh-huh. _

Q All right. Now, will you read t6 the jury -
here are your boundaries. ' _

A This boundaries here was put together.

Q Supposé you read it.

A I want to tell you before I read it. This

here is on the west side. Is not going to includé this-
plece of property back here.

Q Suppose‘you read it.

A All right. I will read it to you. "This.
deed dated this" - ' | |

Q You needn't read the whole deed.

THE COURT: Just the description.
A "Bounded on the north by Davis Street for a

distance of eighty-six feet..."

BY MR. MAPP:
Q Now, this is Davis Street up here, isn't it?
A Yeah. Right here. " .. more or less;

on the east, by the land of Alfred Brinney, Jr..."
Q That's over here, isn't it?
A Yeah. "... for a distance of 150 feet

o~

more or less, on the south by the Chincoteague Carnival
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Grounds..." That's here. Here's the carnival grounds here.
That's Al Briney. '"... for a distance of eighty-six feet; |
more or less; and, on the west by land of Nellie M. Bunting
for a distance of 150 feet, more or less...”" 'This is wrong.
' Q You signed it, didn't you? ,
A "... this being a part of the lgnd formerly
ovned by" -- I didn't read it. 1I'm going to tell you where

that was made a mistake when they wrote it.

Q Is that your signature? '
A Tﬁat's my éignature. right.
Q That's Mrs. Lewis' signature, isn't 1it?
A Right,
gree ovo-<Q. - .. In your deed you describe this line as

being 150 feet and Nellia Lewis owned it, didn't she?

A No, Nellie didn't own it. She didn't own
it. REA
- Q .. That's what this says.
A I can't help vhat that says. I didn't write
that deed. t

THE COURT: Let me ask you one thing.
You claim that your wife owns this piece of land
right here that's in this deed.

THE WITNESS: That's right.

THE COURT: Now, do you remember when her
brother, Kendall J. Bunting, Jr., lived where
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ﬁt, McIntosh lives now?
THE WITNESS: I certainly do.
- THE COURT: When was that?
'THE WITNESS: That was in -- she died in
1950. He was living out on the front -- let's

- see, '48. Yesh, he was living in the back there,

I would say, around forties.
THE COURT: Im the forties?
THE WITNESS: Yes, sir, in the fortles.
THE COURT: When do you claim your wife
becamae the own;r of this here?
THE WITNESS: When she got the deed from
her mother. _ "
THE COURT: Deed or will? |
- THE WITNESS: It was willed to her from
her mother, '
THE COURT: What year was that?
THE WITNESS: iet's see.
~ THE COURT: Maybe Mrs, Lewis can answer
that,
THE WITNESS: She can answer the question
better than I can.
MR, HORTHAM: I think that's an exhibit,
Your Honor.

MR. KLEIN: Number 9, Your Honor.

Donn, Graham & Associales . -12}4-
REGISTERED PROFESSIONAL REPORTERS :

VIRGINIA BEACH AND ACCOMAC, VIR‘GINIA




Pamad

H. E, Lewis - Cross

MR. MAPP: it:'s'Number 9, I think, Your
Honor, | o

THE COURT: Dated 20th day of February,
1947, .

All right, sir. What I'm getting at,
Mr. Lewis, your wife was not the Mer of that wﬁen
Mr, Kendall Bunting lived where Mr. McIntosh lives
now; is that correct? |

THE WITNESS: No, sir,

THE COURT: She was not?

THE WITNESS: No.

THE COURT: Who d6 you claim was the owner
18 of 1it?
i | THE WITNESS: Mr. K. J. Bunting, Jr.
15 THE COURT: Anything further?
16 MR. NORTHAM: I have no further questions.
17 THE COURT:  All right, Mr. Lewis, You
18 may stand down. '
19 It's one o'clock. Suppose we recess for
2 lunch. We will recess for lunch. It's a little
a after one by my watch. Be back about ten minutes
2 after two, please. I caution you again, please do ’
3 not discuss the case with anyone or allow anyone
u to discuss it with you, Ba back at ten minutes
% after two. |
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(The court recessed for lunch at 1:00 p.m.
The court reconvened at 2:05 p.m.)

THE COURT: Gentlemen, we have seven jurors,
wWill jou walve polling the Jury?

MR, MAPP: Yes.

MR. NORTHAM: Yes, sir. ’

THE COURT: All right, sir, call your next
witness, please. '

MR, NORTHAM: Mrs. Lewis.

THE COURT: Have a seat right up here,

Mrs. Lewis. Take your time. '

GEORGIA LEWIS, called as a witness on behalf of

the respondent, having been first duly sworn, was examined

and testified as follows:

DIRECT EXAMINATION

BY MR, NORTHAM:

Q Would you state your name, please.

A Georgla Lewis,

L]
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Q What 18 your husband's name?

A ' Herman Lewis. .

Q He's the gentleman who just testified --
A " That's right.

Q -- before lunch? What was the name of

your mother, Mrs., Lewis? ‘
A Mary A. Bunting. .

Q . And what was the name of your father?
A Kendall J. Bunting, Sr. '
Q And what was the date of your mother's

11_ death, if you recall?

1

15

A 1955.

Q Do you remember the exact date?

A It was in November 3, 1955.

Q And what was the date of the death of your

_father. if you remember?

by A - 1947, January 31.
g Q 31?
b A Th#t's' right.
% Q 19477
a A That's right.
Q Now, 1f I can find it, there is a will of
% your mother in here leaving you everything.
= THE COURT: Will of Mary A. Bunting is
= Exhibit 9.
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BY MR, NORTHAM:

Q I show you that Exhibit 9 and ask you if
that is the will of your mother?

A Uh~huh.

Q And without réadipg all of the will, would

you just read Item 2. )

A “Ttem 2. I give, devise and bequeath all
of my estate, real and personal, to my daughter, GéorgleAT;
Lewis, in fee étmple." |

Q  Now, Mrs. Lewis, your father you stated
was Kendall Bunting. Did he own all of the tract that wag

‘known as the Ed Briney tract?

A Yes, he did.

Q And did he give part of that to your
brother, Kendall Bunting. Jr.?

A That's right.

Q ﬁow. there has been some discussion about

the use of this land to the south of your brother's land.
What do you remember -- and more specifically I will show you
the plat. This is the part that you last sold to the fire
company. Do yvou remember this piece of land? First, let
me ask you if you recognize this plat? VWe're referring to
Plaintiff's Exhibit 7,

A Uh-huh.

Q Now, do you know the part that you sold to

i ] -
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the fife. company?
A ‘ Yes, I do. Right here.

MR, thR'i'HAM: Now, let the record show that
that is the part in dispute on that check over
there which is Exhibit 11 and also identified on
this plat as .148 acres, Georgie B. Lewis. Do
you recall your brother, Kendall Bunting, Jr., ever

) .

using any part of this land?
THE WITNESS: Yes, he used all he wanted to.

At | BY MR. NORTHAM: |
12 Q Was this with the coﬁseut of everyone?
B | A Sure.
14 Q Dfd you ever object to him using it 6_1'
15 @body else using 1t?
4 ' A No, I didn't. It was undeveloped. It
¥ |l grew up and 1if they wanted to use it, let them use it.
8. S Q Was it brought to your attention that
¥ | Mr. McIntosh had bought a piece of property from your --
® | would that be your sister, Mrs. Litchkofski?
& A No, my sister-in-law's sister. It would
2 |be her sister.
B Q Did it come to your attention?
“ A It did.
% ) Q Did it come to your attention that
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Mrs. McIntosh was claiming part of your land?

A Yes.
Q How did this come to your attention? -
A Well, they come and told me that he was

putting stuff back there. Looked like he was going to
build a garage or something. See, his houaé was here and
he was going clean back to the firemen's land. .

. Q  All right, and what did you do when you
received this information?

A Well, ve called him on the telephone and

. asked him to come down and when he come down we talked to

him and told him he didn't own it. We had talked to
Mr. Beebe prior to that like he testified before and he was

to survey it and he started.

Q When did you first contact Mr. Beebe to
survey it? |

A Back in 1962 or '63, one or the other.

Q Was this right after --

A The flood. |

Q March storm up’there?

A Uh-huh,

Q And what was the condition of the property
at that time?

A Well, it wad all grown up with underbrush

~

and everything, yoﬁ_know,,and it would cost more to have it
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cleared off than it would to pay for a survey so we
suggested to wait awhile, but he gave me sort of a rough

calculation about how it would run. You know, how the

;land.would run, see.

Q So this was prior to your learning -- prior

to Mr., McIntosh ever acquiring the land?

A That's right. Buying it.

Q - Do you remember any fence along éﬁe
boundary line 6f this property that was owned by your mother?

A Yes. Mr. Jim Comnor, his land had a fence

in back of it on account of the racetrack, the horses getting

'4n his garden, but I know my father gave the firemen consent

to go in there and run a fence so they could have a
racetrack. ‘

Q All right. First, you are referring to
Mr. Connor's fence. Where is that?

A Mr. Jim Connor would be right here.
Chincoteague Volunteer Company owns it now. That was
formerly the Elizabeth Scarborough land. '

Q Was Elizabeth Scarborough your sister?

A Sister, right, There was a fence there
like to keep his property -- but this fence that was down
here was put by the fire company.

Q And that would be along where it shows on

~

here as horse track?
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| fence you're referring to that Mr. Connor put up to ==

A Horse track; that's right.
Q You don't have anything to write on there.

MR. NORTHAM: Mr. Mapp, wéul& you object
1f I wrote "fence" there for Mra. Lewis?

MR. MAPP: (No response)

BY MR. NORTHAM: -

Q I have written "fence" here. That i the
A Yeah, to keep the horses out of his garden;

that's right, and this was all grown up and bushes and trees.

MR. NORTHAM: Ladies and gentlemen of the

- jury, so there is no confusion as to what Mrs..Lewis
is referring to, I have just written the "fence"ﬁ
right here along this line on the plat saying
north 52 degrees, 31 minutes east 76 feet.

That's what we're talking about. ﬁcw. do you
recall any conversation_with -=- between you and
Mrs. McIntosh sometime in 1975 or '76 about buying
the property?

THE WITNESS: Yes. When Mr. Beebe come
down to tgke us up to show us where the line was
going to be -- the line of the property -- she come
up just like ghe testified. The lawyer told him

not to put the marker there so then she said to me,
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"Will you sell it to me in preference to the
firemen because I don't want the firemen in my

bdckyard?"

BY MR. NORTHAM:

Q ‘All right,

A I said, "I won't commit myself because I
want to sell it to the one I can get the most monéy from."
That's what I said. .

MR. NORTHAM: Answer these gentlemen.

CROSS~-EXAMINATION

BY MR. MAPP:
' Q Now, did she know, Mrs. Lewis, that you were -

‘selling it to the fireman?'

A She knew I was going to sell it to her 6r
to the firemen, one or the other.

Q How did she happen to know about it?

A I guess maybe.she surmised it. The only
people it would do any good for were the firemen for a
parking lot or her because it adjoined her property.

Q I'm still not really clear. She just came
out and sald, "Sell it to me instead of the firemen'"?

~

A Sure. That back land, what I sold to the
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firemen, it was in back of her lot where Ronnie Beebe had
put the marker, as far as her lot went, and the rest was mine.
' Q She didn't know that?
A No, but she didn't want me to sell it to the
firemen., VWhy, I don't know. |

Q You don't know how she happened to know it?
A No, I don't. ' i
Q Well, had you already agreed to s.ell it to

the firemen at 'that. time?

»

A Yeah, when it was surveyed the first time,

1 but I didn't get it surveyed because just like I say, it was

after that flood and property was at a low ebb so I decided
to hold it. I knew that I would give them the priority. ‘
If T s0ld it to anybody I would give it to the f£ire company.:

Q And the values on Chincoteague didn't pick
16 | up u?xtil '76 when you actually sold it:?_ |
17 A ' That:'é right. That's when the property
18 began to go up. |
10 Q In '762
2 A Prior to that when the building boom came
2l |in on Chinéoteague. |
2 Q There has been a boom over there ever since.
28 A That's right, there's been a boom ever
% | gince. '
% ] Q Mrs. Lewis, you say you didn't object to the
Donn, Graham & Asseciates : -13l-
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|4t hare and I will show you where she had her chickens.
‘See, this right here? That's Al Briney. That's a colored

use that they put of this property?

A No, indeed. ' '

Q And that's your brother, Mr. Kendall J.
Bunting, Jr.?

A That's right. _

Q And his wife and later his widow, Nellie
Bunting? '

v A Yes.
Q . And they did have chickens? ' .
A Yes, the chickens would be between -- bring

fellow. -:All right; Right here. . The Chincoteague Voluntee
Fire Company owns that now, but that was a ditch. That's - .
where he had -~ his house was up here. That's where he had

ducks and chickens.

Q That didn't belong to the volunteer fire
company?

A That was sold after he died.

Q Where were the chickens and ducks?

A Be along in here between Al Briney and then

it was my brother -- I mean my sister-in-law. Right in
through here.

Q Where -- you got marked on here ''Chincoteague|

~

Volunteer Fire Company'. That's where they were?

r o
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that all in, see, because it was just like a grade and all

‘keep them there. He had a garden there where John W. Tarr's

on this side.

A That's right because when the firemen bought
this land I gave it first to my daughter and then she sold
it to the fire company. Well, the fire company had to fill

built up and my daughter bought a.plece of land over here from
Nellie. .
Q Mr, Lewia testified that the chickens wvere

over here on the other side of the property.
A What, here? ) | * .
Q Yes, sir. .
A Before he ever went to Philadelphi# , he did

land is and also he let the ducks here use this ditch, pond,

whatever you want to call it. He had a garden like there’

Q On the Tarr land?

A Before he went to Philadelphia.
qQ How long has Mr. Tarr had it?
A Well, I don't know. A good many years

because now he's sold it, but my brother weant to Philadelphi‘a
during the war -- second war.

Q Where was the toilet?

A ~  The toilet? If the toilet was anywhere,
the toilet would be back here. |

Q Put an "X" where you say the tollet was.

Al .
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A Somevhere back here on this land because she
had the use of it. '

Q It's the land that is in question?

A That's right. It would be my land now.
If it was anywhere, it would be back there because he had the

use of 1it.

Q And you didn't object to it? You knew
about it? |

A X didn't care.

Q You knew about the toilet on this property?

You didn't mind that?

REGISTERED PROFESSIONAL REPORTERS
VIRGINIA BEACH AND ACCOMAC, VIRGINIA

12 A No, it was unusable property.
18 Q When your brother died his widow kept fight
4  on with it, didn't she? !
15 A No, she didn't keep on when he died. She |
16 | moved up front and she didn't use that property at all. She
17 | rented it out. They didn't use the toilet. They had a
18 bathroom put in.
19 Q They used it?
% A As they wanted to with no complaint.
% Q When did they go there?
2 A Well, they come back from Philadelphia and |
# | then they built ;heir house out to the front -~ to the
% | shore g;ont.
% Q All right. VWhen did they first move in
Donn, Graham & Asseciates : -137- |
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this house?

That they built?‘

Yes.

My father gave it to them.

Where Mr, McIntosh lives now?

o -2 - -

My dear, I don't know. I'ﬁ seventy. I
wasn't but a child.-
| You were there before you remenber? .

Sure.

As far as you know they were using it then?
Certainly they used 1it.

Your brother got a deed for it in 19207
That's right. My father and mother.

o P O > O P> O

' And so as far as you know they had chickens
there?
A Ducks, garden, anything they wanted because,

see, the land all around them they used.

18 Q Something was said about the fence. I'm
19 | not real clear around the fence. A racetrack is rofmd,

% | as I recall, isn't it?

@ A Yes, but wait a minute. The fire company
2 | owns that land there. The fire company didn't own it here
B | where the racetrack was, but they do back here. See, they
% | come ba;ck here -~

# Q What I"m getting at, if you have a fence
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around a racetrack, where would it be?

A The fence would be coming right along in
here and would go right along. |

Q  Was it along this line?

A Yes, right along this line. In other

words, right along this line. See, what it was, the
racetrack come this away and then it come around on the other |.
slide of the carnival,

Q Oh, it was a circle, it wouldn't be on a
straight line?

A It would be on that property, but not on
their property because they own the back, the firemen did.

Q Oh; I see. You're familiar with your

sister-in-law, Mrs. Nellie Bunting's will, aren't you?

A Well, I have never seen it.

Q _Wbll, you have heard it referred to?

A I have heard it read, yes.

Q And you have heard the description that she
set forth in this, haven't you?

A Yes.

Q And that would embrace the plece of land

that's in question, would it not?
A . No, it wouldn't unless she put it in there
herself or had it put in because she knew she didn't own it.
Q But that still would embrace 1it?

Nonn, Griham & Associales 139~
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A Would embrace it, yes, uh-huh.
Q You and Mr. Lewis sold to the .Chincoteagﬁe
'| Volunteer Fire Company the property right adjoining this,
didn't you?
A That's right. No, my daughter sold that
| to them, ) I
Q Your daughterx? |
A Uh-huh,
Q Mrs. Geoxrgia B. Lewis?
A No, that's me. I sold that to them in back

of McIntosh's property, but on the other side of him my

daughter sold it,

Q I'm talking about the piece that you sold.

5'.;'::__‘.__._3‘:_4-,, --.Yesy right in back of Mr. McIntosh's -land. .
Q And-you describe this as being bounded on

the west by Nellie M. Bunting for a distance of 150 feet.

THE COURT: I think, Mr. Mapp, the witness
is confused. The deed you're reading from is not
the plece that she has in mind. The piece she has
in mind is8 in back of McIntosh.

Mrs. Lewis, to clarify this, the piece that
was first sold to Chincoteague Fire Company is
between the McIntosh property and the Al Briney
property? ‘

THE WITNESS: That's right.

Domn, Grahim & Associates : -140-
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TﬁE COURT: You say you had first sold that
to your daughter? ‘ | _

THE WIINESS: I gave it to my daughter and
she sold it.

THE COURT: Well, is it possible, though,
when you gave it to youf déughéér you didn't give
her a deed to it and when she sold it you and your
‘husband signed the deed? .

'~ THE WITNESS: We signed it, yes. We
signed the deed, uh-huh.

BY MR. MAPP:

Q And the deed yoﬁ'signed was dated November
22, 1967; that's right, isn't it?

A Thét‘s right.

Q An& in this, Mrs. Lewis, I notice that you

describe it as béing on the west by the lands of Nellie M.
Bunting for a distance of 150 feet.

A Well, the

1

‘}and had never been surveyed and

south and west so I told him.the best we knew.
Q - And the best you knew that Nellie Bunting
owned 1t?

A She did on the upper side.

Donn, Graham & Associates -1Lhl-
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Q And you told him the best you knew it was
150 feet?

A Practically, I guess I did.

Q Well, 150 feet, of course, that would run «-

according to this plat, that would run from Davis Street all
the way back to the Chincoteague Municipéi Park, wouldn't it?

A From Davis Street right straight Paék, yes.
That's right. _ o

Q  And you say Mr. Fears prepared the deed?

A Yes, he did.

Q And from information you and Mr. Lewis had
given him? '

Yes,

Q And, of course, Mr. Fears is Mr. Northam's .
partner? | |

A Yes.

Q So he prepared it the way yﬁu told him to
prepare it? '
A Yes.
MR, MAPP: That's all I have. No further

questions.
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REDIRECT EXAMINATIORN

BY MR. NORTHAM:

Q Did you actually know at that time where --
how wide your property was? ' ) . -

A | No. I just give guesswork about it.

4] At that time had it been properly surveyed?

A Hadn't been properly surveyed, no, because

I knew it joined Nellie Bunting and Al Briney. ThaC's.ail-
I knew, and the carnival ground in the back of it, see.

RECROSS~EXAMINATION

BY MR, MAPP:

Q Well, actually, Mrs. Lewis, the part in
dispute is seventy-six feet and the part that is not in
dispute is seventy-three feet so it's about‘half then, wasn't

ie?
A Half of what?

Q Well, I mean what you're -- the part that's
not in dispute is about half of the whole where you have 150
feet?

A - I still don't get you. | Come here. Bring
it here. -

Q. In oﬁher words, this is seventy-six feet, 1s

Donn, Graham-& Associates . =13~
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it not?
A Uh-huh, _
Q And this {8 seventy-three feet?'
A Seventy-two, yeah. It goes back., Uh-huh,

_ Q And yet, of course, the figure you gave
embraced both of those?

A (Witness nodding head affirmatively.)
MR, MAPP: That's all I have. No further
queséions. '

Your Honor, may we approach the bench?

THE COURT: All right, sir.

(A side-bar conference was held by the court
with counéel for both sides out of the hearing of
the jury a_r’xd the court reporter.) |

MR, MAPP: Allow us an exception, please.

Donn, Graham & Associates -1h)-
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NORRIS BLOXOM, called as a witness on behalf of
V ) ‘
the respondent, having been first duly sworn, was examined

and testified.as follows:

L/:;jff/ ' DIRECT EXAMINATION

BY MR. NORTHAM:

Would you state your name, please.
Norris Bloxom. |

What is your occupation, Mr. Bloxom?
Attorney.

Where is your office?

> O > 0 » O

Accomac.

Q Mr. Bloxom, I show you a deed from Daisy
Litchkofski to Mr. and Mrs. Vernon McIntosh --
THE COURT: Exhibit 5,

BY MR. NORTHAM:

Q ~= Exhibit Number 5 and ask you if you will
look at this and tell me if you prepared that deed?

A Yes, sir, that's my work, and I have a copy
in the file, that's how I can identify it.

Q Now, Mr. Bloxom, who was your client in

this matter?

A I represented the estate of Nellie M, Bunting

1 3 . . v .
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.| who had died in Philadelphia, I believe, and she had léft

this property to Mrs. Litchkofski so I prepared the deed for
the attorney for Mrs. Litchkofski who was a Philadelphia
attorney.

Q Did you in any way represent Mr. and
Mrs. MqIntosh?

A No, I don't think I represénted Mr. MeIntosh.
I talked to him about this, but I did not represent him as
my client, no. I knéw that -- and my reason for that is
this: That he was.borrowing from the Bank of Chincoteague *
and Mr. Norman Mason was doing the title woﬁk on this
property and, consequently, I did not do the title work
because I knew that Mr. Mason was going to be doing it and
there was no point in doubling up the expense to ﬂr. McIntosh.

Q You have written a very specific deed
giving metes and bounds and directions and distances. How
did you get those figures?

A Well, from the beginning there was a

question in my mind as to the boundaries and as to the

dimensions.
Q There was a big question in your mind?
A Yes, there was a big question in my mind.

That's true. I talked to Mr. McIntosh about it. I
examined the records in the clerk's office. I talked with

at least one person from Chincoteague that I thought was
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familiar with the land. I called Mr. Norman Mason who was
doing the title work. I called it to his attention there
was a question as to the boundaries. I called it to the
attention of the Philadelphia attorney there was a question
as to the boundaries. I did all this before I drew the
deed.

| Q In fact, didn't you write Mr. McIntosh a
letter in 1972 telling him there was a question about the

boundaries?

A Yes, I did, in January 25, '72.

Q All right., Would you read tﬁat.

A Mr. Vernon E. McIntosh, 103 Davis Street.

Q What is the date of that?

A Jénuary 25 of 1972.

Q And that is prior to the date of your deed?

A The deed, I believe, is dated February 1lst,
yes, it would have been five or six days. "Dear

Mr. McIntosh: Since talking with you in the office, I have
been trying to reconcile.the boundaries of the property as
they appear on the sketch‘you gave me and as they appear from
the county records. According to the county records, the
property you wish to purchase is bounded on the east by
Alfred R. Briney. Also accofding to the records, this
property is bounded on the south by the Connor land. The

county map has the Connor land as fronting seventy-six feet

Donn, Grabam & Associates -1 7-
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on South Main Street and extending back between parallel
lines to the Briney land. I am enclosing a rough sketch
of the property as it appears on the county map; however, this
county map might well be inaccurate. I do think it is wise
for you to check these boundaries with Mr. Briney and James
Connor.  The Tarr lot fronts 75 feet on Davis Street and
has a depth of 89 feet.
"Would you please check these boundaries
8o that we can proceed with the sale." .Signed by me.
Q  Before you prepared the deed, how did you
get the figures that you yanked into the deed, so to speak?
A Mr. MecIntosh =-- |
MR. NORTHAM: Excuse me. I would like to
offer this letter.
TﬁE COURT: Do you have any objections?
MR. MAPP: To the letter, no, sir, none
except what I have stated in the record.
THE COURT: Mr. Bloxom, as I understand it,
at the time you were representing Mrs., =-- -
THE WITNESS: Litchkofski.
THE COURT:  ~-- Litchkofski?
THE WITNESS: Yes, sir.
THE COURT: I'm going to mark this
Defendant's Exhibit A.
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|
N. Bloxom - Direct -t

BY MR. NORTHAM: _

Q My question is Where did you get the figures
which you used -- when I say figures -- the dimensions that
you used in preparing the deed? Who furnished them to you?

A Well, substantially, Mr. McIntosh furnished
them to me. Now, I got one dimension from the deed from
Kendall Bunting and wife to the same back in 1950 and then
I got ~--

Q Now, when was that?

A This was the 94 by 374 foot strip. Then

I got second dimensions of the William Tarr lot from the deed,

but the dimensions as to the back portion of the lot I got
from Mr. McIntosh. I asked him specifically to go up to
Chincoteague and make a sketch and to consult with the
adjoining landowners and he did that and came back and gave
me the sketch and the dimensions as to the back portion of

their lot were furnished to me by Mr. McIntosh because I had

‘nowhere else in the world to have gotten them from.

Q The back portion would be the 150 feet on
the back?
Yes, sir.
Q And the eastern portion and the southern
portion?
A Correct, the back line and the southern line

and the western line.

|
I
|
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Q Eastern line?
A Also the eastern line, yes, 150 feet.
MR. NORTIAM: Answer Mr. Mapp.

CROSS-EXAMINATION

BY MR. MAPP:

Q Mr. Bloxom, I notice in another letter of
yours that Mr. Lee Savage was representihg on the ground, so
to speak, Mrs. Litchkofski; is that correct?

A Mr. Savage, I.think, was in the family and

12 | had had something to do with the negotiation for the purchase

and I felt as though Mr. Savage probably had some knowledge
of the boundary lines and I sent Mr. Savage -~ this is your
question? |
Q ?es, sir,
A I sent Mr. Savage a sketch of this lot
before I drew the deed and asked him if it were correct.
MR. NORTHAM: Now, I object to that part,
what Mr. Savage might have told him;
THE COURT: I would sustain the objection.

BY MR, MAPP:
Q Was he one of the ones that -- I don't know

how far I can go with my question.

Nonn, Graham & Associates -150--
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THE COURT: You can't say anything
Mr. Savage maid. If he's not here to testify

you can't say he did the sketch or anything else.

BY MR, MAPP: |
Q You sent him a copy of the sketch; is that
correct? _ |
A I sent him a copy of the sketch that

contained the information that Mr. McIntosh had given me.
THE COURT: I think that's as far as he can

u go. -
13 | BY MR. MAPP:
M Q Is that the same dimensions in that sketch
15 | that you put in your deed? | | . |
1 MR. NORTHAM: I object to all of that,
17 Your Honor. |
18 THE COURT: I would sustain the objection.
1 MR. MAPP: Allow us an exception, sir.~
20
-2 | BY MR. MAPP: |
22 Q Mr. Bloxom, are you familiar -- you say that
E” you represented the estate of Mrs. Nellie Bunting?
% A Yes, sir.
25 " Q ~ Then you, of course, are familiar with her

Donn, Graham & Associates -151-
REGISTERED PROFESSIONAL REPORTERS .
VIRGINIA BEACH AND ACCOMAC. VIRGINIA




N. Bloxom - Cross e

u

15

18

17

8 & B B

will?
A Well, I don't know about that word "familiar'

I have a copy of it and I have seen it and read it on many

occasions.
Q Will you look at Paragraph 3.
A Yes, sir.
Q - And I hand you Mr. Beebe's plat which is

filed here as Exhibit 7. I wonder if you would come over
here before the juiy for just a second. ‘ Now, the description
in this is from Nellie Bunting's will. Let me see. This
is the Town of'Chincoteague Carnival Grounds back here.
Would that go all the way back?

A Mr. Mapp, I don't feel like I can answer
thaﬁ'question. “ | | |

THE COURT: | I think you're asking
Mr. Bloxom something that's for the jury.

BY MR, MAPP:

Q In other words, the boundary there is set
forth in the will. Is this Town of Chincoteague Carnival
Grounds?

THE COURT: Again, I think you're asking
him to testify to something that's for the jury to
determine, Mr. Mapp.

MR. MAPP: Your Honor pleasé, I think I

Donn, Graham & Associates =152 -
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héve a right to ask him if the description that he
used in the deed would embrace this property -- the
description set forth in the will would embrace
this property we're now talking about.

THE COURT: Did.he draw the will?

THE WITNESS: No, sir.

MR. MAPP: He settled the estate.

THE COURT: If he didn't draw the will -~

10 | BY MR. MAPP:
u Q You didn't draw the will?
12 A - No, Mr. Mapp, I certainly did not.
13 MR. MAPP: That's all I have. No further
u questions.
15 MR. NORTHAM: Mr. Thornton. ,
16 ’ //
1
B, esees 000~=-=~
19
20
a1
2
-]
%
25
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WILSON THORNTON, called as a witness on behalf of
the respondent, having been first duly sworn, was examined and

testified as followed:

DIRECT EXAMINATION

-

BY MR. NORTHAM:

Will you state your name, please.

Wilson Thornton, | | B
Where do you live, Mr. Thornton?
Chincoteague.

How old are you?

I'm sixty-five this past October 12.

O P O > Lo P> L

Are you familiar with the properfy that's
in dispute here adjcining the Chincoteague Volunteer Fire
Department's carnival grounds?

A Yaes, sir.

Q Are you faniliar with the;racetrack fhaf

used to be here?

A Yes, sir.
Q Who built the fence for the racetrack?
A The committee on the horse committee.
Q Were you a member of that committee?
~ A No, sir, I was not. We have a committee and

also the rest of the firemen, they jump around and help
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building ic. In other words, we had about fifty members
and we each took a hand in it after we got permissiom.

Q Do you know approximately the year this
racetrack was built -- the fence for the racetrack?

A I would say around '43; yes, sir. 1943.

Q Could you come over here to the jury and

tell them where this racetrack went?

oval racetrack. Now, coming to the main street it would

-I think you're confusing the jury. This plat '

__shows property of various -- you can look at the

A . I tell you where it went, now --
Q | First, get yourself oriented.
A This is not a circle. It's more of an |

cone in a bend. I'm just going to show you this and go

around the;racetrack, this portion, like this. ;

THE COURT: Wait a minute, Mr. Thornton. \

plat. You're drawing a racetrack around --
THE WITHESS: 1I'm sorry. On this side
here -~ on this land where the town owns and the

fire company got the land leased from, the

racetrack come this way like this and went down in
a straight angle to a certain portion and then made '
this bend again. Do you understand?

THE COURT: Yes, sir. I just didn't want

'
+

you to put a racetrack around the plat.
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THE WITNESS: Yes, sir.
A (Continuing) Along this land, here‘
adjoining this corner land and rest of this here. It was in

a straight angle until it come to this back bend and then it

went in this way. Was that what you want?

BY MR. NORTHAM:
| Q That's what I want, In other words,

your testimony 1s that the racetrack was in an oval and this

‘area here was in a straight line and that the fire company

built that fencae?

12 Yes, sir.

18 Q Who did you get pemiseion~ from to build

1 | the fence?

15 ; A Théy got it from the Connors and also fi.'om

16 | Mr, Bunting. | ‘

1 Q Was that Mr. Bunting, Sr.?

18 A I would presume so. I don't know,  It's

19 | one of the Buntings. }

20 THE COURT: Mrs. Lewis, please do not shake i

2 your head.,  You have already testified in this

2 natter.

23

2% | BY MR. NORTHAM:

s Q Now, Mr. 'rhofnton. you say you think the
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tfack was built sometime in 1943, What was the property
on the other side of the fence being used for at that time;
do you know? '

A Well, the back part from the house of

_cannbrfs‘place in the back portion of it had a garden and

probably raised some little chickens down there. Adjoining
this corner tract back to this portion that's involved was
a ;hicket. Also the portion that we bought first from
Mrs. Lewls running through from Davis Street to the carnivsl
grounds, that had a ditch. I call it a ditch. They call
it a pond and it had a lot of trees and underbrush there.
Now, we cleaned that off and put a lot of £ill in there so
we'could go from one street to the other out and use it for
a parking lot during the carnival.

~ MR, NORTHAM: Okay. Answer Mr. Mapp.

CROSS-EXAMINATION

BY MR. MAPP:
Q The racetrack was built in '437
A 'Yes. sir.
Q You have been in court all morning?
A Yes, sir.
. Q You have heard Mrs. Davis and the other
lady testify about a fence that was built in '29 so we're

. . ~
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not talking about the same fence, are we?

A No, sir.

Q @ This was a different one you're talking
about? | | |

A Different one; yes, sir.

Q And you say you got permission from |

Mr. Bunting, but you're not sure whether it waé the senior
or junior? '
A No, sir, I'm not. |

MR. MAPP: That's all.

12 REDIRECT EXAMINATION
" .
4 | BY MR, NORTHAM: .
15 Q Whgn vou built the fence, was there any other
16 | fence there?
" A The only fence tlgat was there -- Mr. Connor
18 | had a fence running down his prgggﬁx;\ty
19 Q Would that be the back line of the Connor
2 | 1and that you're referring to? Come over here.
a A He had a fence running down here and over
Z | here and he had the cutoff here for his chickens and garden.
B | 1t was a fence down here. A wooden fence running down here.
24 ~ Q That was the Connor fence?
25 A Yes, si_r.
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Q And how about was there a fence from this
point to this point across here, the back part of the
Connor land? -

A Yes, sir.

- Q Do you remember geeing any fence at the back
part of ﬁhe land in dispute when you built the fence for the
fire company? ‘

A No, sir, either the underbrush had gotten

it or it was tore down.

RECROSS-EXAMINATION

BY MR, MAPP:

Q It could have been there, you just didn't
see it? -

A Well, that's possible. ’

Q Now, this land here was formerly -~

Mrs. Scarborough owned that, didn't she?
A Well, she probably did, but when we bought
it at an auction it was Connor property.
THE COURT: It was who?
THE WITNESS: Connor.

BY MR._MAPP:

Q Isn't that -- I'm just asking for information.

.
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Iﬁe property that Mr. Bunting, Sr. owned, he conveyed that
to Mrs. Scarborough, his daughter, did he not? - |
. A I wouldn't know.

Q Accb;dlng to this it was 19 -- it was

some::tme ago?

-

A I wouldn't know, sir.
Q And you-all got it at a public auction sale?
A Yes, sir. |

MR. MAPP: That's all,
 THE COURT: Any further questions,
Mr. Northam? |
MR. NORTHAM: No, sir,
THE COURT: That's all, Mr. Thornton. You
T T 27 fnay stand downm., », |
MR, NORTHAM: That's our evidence. '
THE COURT: All right, sir. Any rebuttal,
Mr. Mapp?
MR. MAPP: No, sir.
THE COURT: All right, Mr. Sheriff, ask
the jury to step into the jury room then for a
while, please.
MR, MORTHAM: Your Honor, I move for the
fire company to strike the plaintiffs' evidence
~ on the grounds they have not shown an open,

continuous, hostile possession of this land,
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particularly a continuous possession of this land
for a period of fifteen yéara under a claim of
right, title or any other kind of claim. The
only evidence that we have is that Mr. McIntosh's
claim, which I submit is an open, hostile claim,
under color of title and claim of right for a
period since 1972, but there is no evidence that
the prior owners were doing this adversely to the
true owners.

THE COURT: All right, sir, Mr. Mapp.

MR. MﬂPPx | If Your Honor ﬁlease. I think
the evidence of those two ladies -~ one of them
moved thefe in 1929 and the predecessors -in title
to Mr; and‘Mrs. McIntosh -- they have the outhouse
on it. Ihey had chickens there. They put up a
fence. They had birds on a fence there ~-- on a

fence they had put up. That commenced in '29.

‘She said that condition continued until at least

1950,

THE COURT: '47 or 'S8.

MR, MAPP: Yes, sir.

THE COURT: Becausevhe moved out front two
years before he died. That gives you a period of
about nineteen years that they were exercising

dominion over it and that is your claim for adverse

;
» 3
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| MR. MAPP: Yes, sir, that's certainly one
of the bases of {t and tﬁen I think, too, that's
cqupled up with the fact when this lady died right
in her will she describes -~ empracea this same
land which embraces the #art that's here in
question and, furthermore, you get dowm to it,
here comes Mrs. Lewis, theilr predecessors in title.
She gives a deed and gives the same dimensions,
the same boundaries that we're contendiag --

THE COURT: It's bounded on the west.

.Part of it is bounded on the west if Mrs. Lewis is

correct.
MR, MAPP: We think it's a jury question.
THE COURT: What 1is the jury queskion?
MR. MAPP: It's whether or not the

McIntoshes andtheir predecessor's in title have

-held this property openly -- continuously openly

hostile --

THE COURT: You have answered the question,

I think, right there. You couldn't have adverse
possession.

MR. MAPP: Why couldn't you?

THE COURT: Well, as I see it, I don't

think you have got any claim to adverse possession.

l
P
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If we take your evidence, certainly -- you had
four witnesses -- certainly, Mr. and Mrs. McIntosh
can only testify as to what happened after 1972
and as Mr. Northam points out, he has been holding
openly, continuously and hostile since 1972, but
we haveAéot to go back of that so ﬁe have got to
depend on Mrs. Davis and Mrs. Koedornick: Now,
they say that he had an outhouse there and he had
chicken coops -- raised chickens -- and he fenced
it, but at that time his own father owned that other
land so you can't hold something hostile against
your own father, can you?

MR. MAPP: I think you can. You can hold
it against your mother or anybody else. .I don't
think -- I think that would be something that
should be argued before a jury.

THE COURT: I don't think you can.

MR. MAPP: I think, one, they have it
there for a period of --

THE COURT: Aren't there some cases on
that?

MR, MAPP: That you can hold it --

THE COURT: You can't hold it against your
own parents?

MR. NORTHAM: I can't put my finger on it

.
.
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right now. It's either in Michies or a case I
had --

MR. MAPP: If it is, I haven't seen it.
When the senior died in 19 -~

THE COURT: Beside that, the only evidence
that you have on whether or not it was hostile or
not is Mrs.rLewis and she said, of course, he was
using it. He was using it with permission.

MR. MAPP: Using it with permission to the
sense they hadn't done anything about it and they
should have dqpe aomething about it to protect
their rights.

THE COURT: iils own father?

MR. MAPP: Yes, sir. I can't see how the--

THE COURT: Mr. Mapp, now, the law to me is
very logical along this line. You build a house
on a lot. Say you bought the lot from your father
and your father owns the fa;m behind you and you
8ay -- go to him and say, ''Dad, I want to put a
garage back there,” and he says, "Oh, now, wait a
minute, son. I wouldn't mind you using it, but
you might claim that as adverse possession later on,

MR. MAPP: If my father told me fine, son,
that would be evidence --

THE COURT: But isn't that what Mrs. Lewis

Donn, Graliam & Associales ) -1614--

REGISTERED PROFESSIONAL REPORTERS
VIRGINIA BEACH AND ACCOMAC, VIRGINIA




10

1

u

15

16
17
18

19

8 R B B

testified to?

MR. MAPP: VWell, still we think -- {n other
words, her father 1is not here to testify. They
are long since gone. Vhat the situation was we
just don't know.

MR. KLEIN: Isn't that a questiocn for a
jury whether or not that was either hostile or not
glving her evidence?

" THE COURT: But do you have any other
evidence? What other evidence do you have?

MR, KLEIN: The fact of Nellie Bunting's
ﬁill for one, She was evidently under the
impression that she and her husband ﬁho predeceased
her claimed that as her own. Left it in her will--

THE COURT: All right, gentlemen., I'm --

MR. NORTHAM: Another thing I think is
important, not only the open and hostile pqssession,
it's got to be continuous.

THE COURT: In other words, there was a
break back in 1947.

MR, MAPP: It has to be continuous for
fifteen yvears.

MR. KLEIN: Once your fifteen years is
estabiished, you acquire title.

MR. NORTHAM: What you're saying if I let

1)
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THE COURT: No question it was £ifteen
years. She said she lived on Davis Street since
1929. |

MR. KLEIN: They'lived‘there previous to"
this.

MR. MAPP: They were there when she moved
there.

" THE COURT: 211 right, gentlemen. Let's
look -~ I'm reluctant to strike the evidence in
any case. I thinkz you're on real weak grounds
because your adverse possession -- to establish it,
you:have got.to depend on 3 clainm that tihis man
thade sdgainst his own father at the time he was
living there and I don't belleve that's the law,
I will look at your instructions and let it go to
the-jut&. Don't fall over out of shock 1if I set
this aside if the jury comes in for you. I'm going
to let it go to the jury.

MR..NORTHAM: I would like to object to
Instructions 1, 2 and 3 as being contrary to the
law and the evidence in the case and it's not
directed to the true issue of adverse possession.
I object to the deletion of Paragraph 4 in the

instruction as submitted in that.

» . .
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THE COURT: Instruction A.

MR. NORTHAM: 1In that it is ihcumbent upon
the complainants to have a color of title and no
color of title has been produced for a period of
fifteen years continuous for a period of fifteen

years.

THE COURT: All right. Bring the jury back|,

please.
"(The jury returned to the courtroom and the
trial continued as follows:)

THE COURT: Ladles and gentlemen, 1if you
will give me your attention I will read you the
Court's iﬁstructions.

(The instructions of the Court were read to
the jury.)

(A closing argument was made by Mr. Klein.)

(A closing argunent was made by Mr. Northam.)

(A closing argument was made by Mr. Mapp.)

(The jury retired to consider their verdict
at 3:55 p.m.)

(The jury returned to the courtroom at
5:08 p.n.)

THE CLERK: October 24, 1977, Vernon E.
McIntosh, et al wversus Chincoteague Fire Company,

Incorvorated. We, the jury, find in favor of the

» .
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plaintiffs, Vernon E. McIntosh. Signed foreman,
Donald C. Mears, - Is that so say you all, ladies
and gentlemen?

(Jurors nodding heads affirmatively.)

MR, NORTHAM: I would ask that the jury be
polled, Your lHonor. v

(The jury was polled.)

(The jury was dismissed.) .

MR, NORTHAM: Your iHonor please, I would
renew my motion to strike the plaintiffs' evidence
and enter a verdict for the defendant on the ground
that the jury's verdict is contrary to the law and
the evidence. There was no evidence that anyone
was claiming under a claim of right other than
Vernon McIntosh and that was not for a period of
fifteen years. There was no evidence that it was
a hostile clain, There was no evidence that it
was a continuous possession for a period of in -
excess of fifteen vears.

MR. MAPPF: Your lionor please, we would like
to file a brief in support of our position if we
may.

THE COURT: All right, sir. Of course the
verdict 1s in your favor. Mr. Northam, I suppose

you should file a memorandun and then you file a

|
i
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