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BILL OF COMPLAINT 

TO THE HONORABLE JUDGES OF SAID COURT: 

Your Complainant respectfully represents as follows: 

1. That on the first day of October, 1977, your 
~I ; 
··· Complainant, H. lyman Counts, and the Defendant, Robert L. Leonard, 

J 

i: . ; fj .. 

j. 
~ ' 

i• 
! 
i. 

•· {; 
~: 
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MOREFIELD 
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CODY 
AND 

. ,. 

f 
RRINGTON, P.C. i ~ 
TTORNEYS AT L.AW 

ABINGDON, VA. 

LEBANON, VA, 

'0YAL. CITY, VA. 

\ 
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I 
attended an auction in Russell County, Virginia, for certain land' 

owned by Howard Herman Cassell and Ann Cassell, his wife. 

2. That both H. Lyman Counts and Robert L. leonard 

made bids at said sale and then and there, prior to said sale 

being completed, entered into an agreement/partnership whereby 

Robert L. Leonard was to bid for both of them and, if succgssful,i 

the parties would then take title to the Cassell land and later I 

partition the land among themselves according to a boundary line j 
i 

to be surveyed at a later date, said survey having been preforme~ 

by Frank A. Carpenter, C.l.S. and dated October 25, 1977. Said ; 
I 

agreement is evidenced by an informal description of tha boundarY; 

line, later surveyed by frank A. Carpenter, and signed by 
' ~ 
I 

i 
~ 

Robert L. Leonard, a copy of which is attached as Exhibit A, and i 

is requested to be incorporated by reference. 

3·. Your Complainant and the Defen.dant Rober-t L. 

Leonard agreed that your Complainant was to have as an easement 

appurtenant a forty (40) foot right of way across the land to be 

retained by the Defendants to State Route 645. 

4. That your Complainant agre~d to pay the sum of 

fORTY-ONE THOUSAND, SIX HUNDRED SIXTY-SEVEN DOLLARS ($41,667.00), 

(JOl 

i 
l 
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i' 
~ . 

to be paid as follows: 811,667.00 cash upon delivery of deed, 

which amount is tendered ·to the Clerk of this Honorable Court 
I 

with the request to place it in an interest bearing account until; 

the termination of this matter; the remaining sum of $30,000.00 l 
i 
l to be secured by a $30,000.00 note bearing the interest rate of 

7 per.·ceht per annum on the unpaid balance and payable in THREE 

(3) annual installm~~~t .. s of Slo,ooo·.oo each, the first payment to 

be made on or before the 1st day of October, 1977, which note is 

attached as Exhibit B. 

5. That the Defendant, Howard Herman Cassell, was 

informed of the agreement between your Complainant,_H. Lyman 

Counts, and Robert L. Leonard and when so informed showed your 

Complainant over the entire tract of land and made recommenda­

tions as certain actions which should be taken to preserve the 

property. 

6. That unknown to your Complainant and contrary to 

his interest, the Defendant, Robert L. Leonard, fraudulently 

induced the Defendants, Howard Herman Cassell and Ann Cassell, 

his wife, to convey all of the land in question to the Defendants~ 
I 

Robert L. Leonard and Betty J~ Leonard, his wife, as tenants by i 
I 

the entirety with the right of survivorship, as at commoh law, ' by. 

Deed dated October 6, 1977, and recorded in the Clerk's Office of. 

the Circuit Court of Russell County, Virginia, in Deed Book 276, 

i at Page 15, a copy of which is attached as Exhibit C and is re-
i· 
i · quested to be incorporated by reference. 

7. That by Deed dated-October 27, 1977, the Defendants 

purported to convey to your Complainant and his wife the land 

agreed upon but with material differences; i.e., the agreed ·upon 

forty (40) foot right of way had been reduced to thirty (30) feet 
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I 

and the Defendants restricted the 30.7202 acres from the possibili~y 

Exhibit D. 

8. That the Deferidants have been requested to reform 

the aforesaid Deed so that your Complainant would ultimately re-

ceive the land and right of way agreed upon free and clear of any 
. ~ 

(i and all restrictions and they have refused to do i; so. 
,I 

! ; 
J 
)· 

9. That the wrongful reduction of the forty (40) foot 

right of way and the wrongful inclusion of the restrictions and 
your Complainant 

limitations will causetan irrepairaole damage in that he is to 

such extent denied the full and complete use of the pr~perty to 

t: which he is lawfully entitled by virtue of his agreement with 
~: .. 

!• . 

the Defendant, Robert L. Leonard. 

10. That the description on Page 2 of the purported 

Deed aforesaid does not conform to the plat prepared by frank 

A. Carpenter dated October 25, 1977. 

11. That your Complainant has no adequate remedy at · 

law. 

WHEREFORE, your Complainant, having no adequate remedy 

at law, prays that: 

1. The purported Deed or writing aforesaid dated 

October 27, 1977, and attached as Exhibit 8 be reformed and 

rectified by inserting i~ it provisions for a forty (40) foot 

right of way in lieu and place of the thirty (30) foot right of 

way as agreed upon; and further by striking out and removing 

()()3 

' i 
. f 

I 
l 

.. 
i 
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any and all of the restrictions and limitations contained in 

i· the fourth paragraph of the second page of the purported Deed; 

' and further the· metes and bounds description on Page 2 of the 

purported Deed be corrected to conform to the plat preparep by 

.. Frank A. Carpenter and dated October 25, 1977; or in the 

alternative, 
L 

I· 
i' 
l· r 
i• 
f· 
i ~ 
it 
,· 
I• 
L 

ii 
~! 

2. That the Defendants, Robert L. Leonard and Batty 

J. Leonard, his wife, be DECREED constructive Trustees and 

Ordered to convey the said 30.7202 acres of land to H. Lyman 

Counts with a forty (40) foot right of way and without restric-

tions; and, 

3. That the Defendants be required to pay all 
L i .: 
1
, expenses incurred b~.your Complainant, including but not 

·' ,. 
i\ ., 
' i 
i. 

limited to, rent on the said 30.7202 acres of land from the 

twelfth day of October, 1977;-and reasonable attorney fees 

incurred by your Complainant necessitated by the fraudulent 

conduct of the Defendant Robert L. Leonard and that your 

~: Complainant may have such other and further relief his case ., 
L 
L , ' ,; 

i ~ 
,: .. 
\. 

•! .. 
;· 
;' 

0 

~ ~ 

may require and to equity may seem mete and proper. 

H. LYMAN COUNTS 

By Counsel 

Browning, Morefield; Schelin, 
Cody and Arrington, P.C. 

Two Mill Street 
Lebanon, Virginia 24266 

By ~~Jldk 
Counsel for Complainant 
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NOTE SECURED BY DEED OF TRUST 

$30,000.00 Lebanon, Virginia, Octob8r 27, 1977 

fOR VALUE RECEIVED LYMAN COUNTS and ERMA K. COUNTS 

promise to pay to ROBERT L. LEONARD and BETTY J. LEONARD or 

at any.other place as may be designated by the holder of this 

note(s), the principal sum of THIRTY-THOUSAND DOLLARS (S3D,OOO.OO); 
J 

with interest thereon at the rate of 7 per centum per annum, 

until paid in annual installments of, at least, the .sum of 

$10,000.00 each, the first of said installments being due and 

payable on the 1st day of October, 1978, and a like amount on 

the same day of each successive year thereafter, until paid in 

r ! full. Each payment shall be appliable first to interest, then 
:i .. ,. 

r to escrow and then to p r inc i p a! , with the b a.l an c e of p r inc i p a 1 
! l 
•• ~~and interest, if not sooner paid, being due and payable on 
I' 

t! 
~·the 1st day of October, 1980 •. 
i' 

The makers reserve the right to prepay this note, or 

i any portion thereof, without penalty. 
i: 
1' , 
'!· 
'· 

If default be made in the payment of any installment l 
~ 

j;under this note(s}, and if such default is not made good 

r to the due date 9f the next such installment, the entire 

prior } 

principal l 
f 
i· sum and 
i· •' •: without ,. 
i 
t 

accrued interest shall at once become due and payable 

notice at the option of the holder of this note(s). 

;~Failure to exercise this option shall not constitute a waiver 

i'of the right to exercise the same in the event of any subsequent 
t 

' : default. 
I 

The maker(s) and endorser(s) hereof, hereby waive the 

benefit of our Homestead Exemptions as to this debt; and also 

hereby waive notice of maturity, presentment, demand, protest 

:·and notice of protest of this note(s). 

I 
·I 
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I' 

.. . 
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:Note 1 of 1 Note(s) 

. ...... ) 
""/ 

'c.,. ?J 
,.· . ~, ( . n I "-----12<-L .... 2'\ SE'"'··) 

--.+· ,..,~-,,..,. · • (cEr.L) ........... ..... --... •• .. , 13= ..... ., .. , ,;:) t-' • 

This is to certify that this is the note described in 
,j 

j'and secured by certain Vendor's Lien reserved in a deed of even 
I' 

/:date herewith, and in the same principal amount as herein 
i: . 
11 stated. 
I' I' t. DATED: October 27, 1977 
t. 
' •· •• :, .. 
;. 
'· ;. 
~ . 
~ 

i M • • • 
f y comm1ss~on exp~res: 

! (L.tq<wt ~ /1!11 
i! 
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li 
I!' ew.t 276 fA:.£ 15 . ;·': 
~~~ · 7HIS•D£ED,·made thle October 6, i977. by and between' : . . •. 
I ·' 
lli01lAB.D HERI".A:I CASSELL oneS A!.'N CASSELL, hu1band and vl!e • 

f (hereinafter zoeferrod to •• Cuntord and ROBERT L. LEO~. . 

l and BEttY J. LEONARD. hw:tba:t.d and wife (herotnafter referred .; ,_ 
I :. :• 

! to aa Cranteea) 1 

I 
., · V I T N E S .. S B ·.'f It 

. : 'fhat in eonlidoration of a coah ;~YQ~Dt of 'IEH ($10.00) .o: .•. 
lj DOLLARS. and o~~er good and valuable conelderatlon, receipt 
I. . . . ·:.•· If and •ufficiency o~ vhich h ackno"ledged. Grutora hereb)" .. 
I - .. .. . 

l1 convey.to Cranteea a• tenant• by the eDtiretJ with rl&ht of . 

·fl aurvlvorehip ae at co=on lav, ancl vith CpiEllAI. VAIUWitY and .'_·; •.. 

· ~~ IHCLlSH COVEWL~rs of title, tbae certain real property trln& ~ · • 

j and being in the Lebanon Hagiaterlal Dlat~ict of luaeell · 
I 

I 
County, Virginia. and more parti~ularl)" do1cribed a• foll~~J ~:· 

All of Lot (Tract) N~bered 48. eontainlca 49.3 · 
· acrea, DOre or Ieee, in the Subdlvielon of the landa, 

or o part of the landa of Ld&ar Wiley Jea1ce and whicb 

I 
.aaid lot herein convoyed l!ea on tho east aide of and 
adjacent to Secondary Hl&h\:ay llo, 645 of tt\e Virginia 

· Highway System and about 1/5 o! a milo north of the 

I 
intersection or junction of Seconder~ Highway Ho. 645 ··. 

· with Pri~ry Highway ~o. Tl (beins tho Fincaatla H1ghwa7) 
, of the Virginia Highway Sy&tea, as shown by Qap and 

I 
pla~ of uld aubdlvhion, de•ignated "Subdiv1e1on of • 
the £. V, VILEY JESSEE FARM" prepared by R. T. Felkno~ •• · 

1 eurveyor, a copy of which 11 duly apread of record 1n • 
1 . Plat Book No. 1, par.o 125, in tho Clerk'• Off1co of tha 
1 '- Circuit Court of Ruuell County. Virginia. and which --

laid lot herein conveyed ia deec~ibed •• follova. co• ~ 

I 
•• 1 

! 
. 

vJ..t1 

· BECISHl~C at a ateke ln the centor of Secondary 
MJ.ghvay.No. 645, a corner to Lot No. 54: thence vith. 
the northern line of Lot No. 54. I 64• 40' & 1200 foet 
to a etake; thence leavinf lot No. 54 and with tvo . 
calla in lot No. 47, N 67 30' E 583 feet to a atake: 
thence, N s2• 10' E 786 feet to a atako in the aoutbweat 
line of Lot No. 46: thence leaving Lot No. 47 and vith 
one line of Lot No. 46 N 23• 15' V 1200 feet to a 
stake; thence leaving Lot No. 46 and vith thTee c4lla 

:· · · -.in Lot No. 46 and vlth three callo in Lot No. 49 S ,a• 
20' V 1465 feet to a ateke; thence, S 64• 30' W 200 
feet to a stoke; thence N 77• 30' W 378 feet to a •t•k• 
tn.the centerline of Secondary Highway No. 645: thence 
vith five calla in the c:entQrline of Second•!f Highway 
No. 645, S 37• 14' W 48 f~et; thence S 29• 48 W 300 
feet; thence S 2• 27' E 222 feet; thence S 6• 00 E 100 
feet: thence S 7• 20' W 3~0 feet to a etake in the 
center of Secondary Highway Uo. 645, the BEC1NNlliC1 

containing 49.3 acrea, core or leaa. !I 
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TijiS DEED, made this 27th day of October, 1977, by and 

between ROBERT L. LEONARD and BETTY J. LEONARD (Hereinafter 

referred to as Grantor) and LYMAN COUNTS and ERMA K. COUNTS, 

husband and wife (Hereinafter referred to as Grantee); 

w I T N E s s E T H 

That in consideration of a cash paymant of FORTY ONE 

THOUS~~~D, SIX HUNDRED SIXTY SIX & .62/100 ($41,666.62) 

DOLLARS, ELEVEN THOUSAND SIX HUNDRED SIXTY SIX & .62/100 

($11,666.62) cash in hand paid by the Grantee to the Grantor 

at and before the signing, sealing and delivery of said 

Deed, receipt of which is hereby acknowledged and remaining 

sum of $30,000.00 as evidenced by one installment note of 

even date herein with the principal sum of $30,000.00 signed 

by the Grantee hereta··as makers and payable to the order of 

Robert L. Leonard and Betty J. Leonard in THREE (3) annual 

installments of $10,000.00 each, together with interest 

thereon at the rate of 7 per cent per annum on all unpaid 

balances, the first installment to become due and payable on 

or before the 1st day of October, 1978, one installment to 

become due and payable on or before the 1st day of October, 

1979, and one installment to become due and payable on or 

before the 1st day of October, 1980, with interest from date 

at the rate of 7 per cent per annum on all unpaid balances, 

and to secure the said deferred payments, there is expressly 

reserved a Vendor's Lien, Grantor hereby conveys to Grantee 

as tenants by the entirety with right of· survivorship as at 

common law, and with GENERAL WARRANTY and ENGLISH COVENANTS 

of title, that certain real property situate, lying and 

being in the Lebanon Magisterial District of Russell County, 

Virginia and more .particularly described. as follows: 
ow 



NNING at an iron pinS. 70° 31' 21" W. 1,001.91 ft. 
from ate Rt. 645, a corner to the lands o rantor 
herein; nee S. 70° 31' 21" W. 231.8 . to an angle 
point in fen · thence S. 69° 32' W. 517.97 ft. to 
an angle point 1 ence; then . 84° 07' 17" W. 
753.88 ft. to an iro i , in the line of lands of 
Cecil Warner; thence · the Warner line S. 21° 40' 
23" E. 1,198.09 ft o a st · thence N. 59° 44' 48" 

I E. 1,406.47 ft. o an iron pipe; hence S. 26° 31' 05" 
I E. 233.76 f to an iron pipe; then S. 69° 47'· 20" W. I 70.56 ft. o an iron pipe in the line o he Grantor; 

thenc J·ith the line of Grantor S. 18° 04' " E. 
53 . 6 ft. to the point of BEGINNING and cent ·ning 

.7202 acres more or less; 

And being the same properties conveyed to the Grantor herein 

by Deed dated the 6th day of October, 1977 from Howard 

Herman Cassell and Ann Cassell and recorded in the Office of 

the Clerk of the Circuit Court of Russell County, Virginia 

in Deed Book ______ a~ page ____ __ 

T.his conveyance is made expressly subject to all Easements, 

Grantor conveys 

Lot 48-B for ingress property~ 

Said right of way being shown by that certain map and plat 

described as the "E. W. Wiley Jessee Farm" prepared by Frank 

A. Carpenter, C.L.S. dated the 25th day of October, 1977 and 

of record in the Office of the Clerk of the Circuit Court in 

Plat Book _____ at page -------

his heirs, executors and assigns 

the purposes of 

campgrounds, 

or commercial 

covenant with said land. 

Real property taxes for the calendar year 1977 is to be 

paid by the Grantor. ou 



Witness the following signatures and seals: 
. ...--; 

_,· ....... ~.. (~-.:.,/' ?...... /! 

STATE OF VIRGINIA 

COUNTY OF RUSSELL 

_ .. ....- ; ·- -~-' /: ... -~!.',/ ~ 7 · ... ~~ -::.-~:r "'.-:4".- ec// (SEAL) 
ROBERT L. LEONARD 

\. •. 

~-___,· ·-,.....:.' ---=---,.....;;,._---=--' ._._· \.....:.,~·.:.:...>. __ (SEAL) 
BETTY J _-.. LEONARD 

The foregoing instrument was acknowledged before me 

this : . . / ~
1

- day of October, 197 7 by RO~ERT L. LEONARD and 

BETTY J. LEONARD. 

; . r· 
--- • •. / I ': I \ ·-:>:. I • • • -. 

NOTARY PUBLIC WHOSE COMMISSION 

EXPIRES ON ·~r·. _, . - ,.,. 
:. ' ._.. I I /., .• /) 

------~--~~~-

~ ......... . 
.. ... .. . ·. . 

()1.2 



At~SWt:R TO BILL OF COHJ=LAtNT 

'tO Ti~ ltOlolORABLE JUDGE OF THE AFORESAID COURT: 

Comes now your defendants and anavera the Rill of 

Complaint filed againat them •• follows: 

I 

l'he defendants admit the allegations contained 1n 

Paragraph 1 of the Complainant'• Bill of Complaint. 

II 

The defendants admit that both the Complainant and the 

Defendant, Robert L. Leonard, made competitive bid• on the 

property made the •ubject of thia controveraey but deny that 

a~y partnership agreement was entered into. uefendant• 

admit that on October 6, 1977 that defendants agreed to aell 

the property made tbe •uhject of thia controveraey to tbe 

Complainant but with certaln ra•trlctlone and coveDADt• the 

terma ot •ame to be agreed upon at a later date. 

Ill 

rne defendants deny tbe alle&ationa contained in Paraaraph 

111 of the Couaplainant'• tiill of Complaint. 

IV 

The defendant• admit the allei'&t1cma contained in 

Parasraph IV of the Complainant'• Bill of Complaint. 

IJ:l3 

. - ·~· ------~---- --------- -- -~- ·- -·- ... --



" 
The defendants do not have nfflclent lmowle48e of Che 

allegatlona contained 1D Paraaraph V to either admit or deny 

the allegation• contained tberelD. 

n 
Defendants deny that any fraudulent eonduct on their 

part but admit that the property vaa conveyed to thea •• 

aold to them the date of the aell as tenanta by the entirety 

·with right of aurvivorahip. 

VII 

t~e defendants admit that by Deed dated October 27, 

1977 they attempted to convey to the Complainant herein the 

real property made tbe •ubject of this controveraey with a 

30 foot ri~ht of vay and reatrictiona prohibiting the farther 

aubuivision or commercial ~proveaent of tbe aubject property. 

These being the condition• of the aale ty the defendant•, 

ltobert L. Leonard and t;et.ty J. Leonard, in conaumatiQ& the 

tranaaccion which waa their prerogative as t.be owners iD fee 

alm.ple of tbe property made the •ubject of chi• controverHy. 

Vlll 

The defendants deny the allegation contained ln Paraaraph 

VIII of the .oill of Complaint, but aver tbat negotlatloe8 

proceeded between your Compla~t and defendants followia& 

October 27, 1977 whereto JOur Coaplatnant acteapted to 

purchase the property witbout aoy restriction• and witb a 40 

foot right of way which •aid defendants were aot agreeable 

eo to do. 

IX 

Defendauta deny tbe all~gationa contained lo Paragraph 

IX of Coaaplaiunt• Bill of Collplaint. 

()14 



•'"" ... " .. ·-------- .&.,;~---..._~,~-- ........ ,.. 

z . ... -.. 

Defendant• admit tba alleaatloaa contatnad iD Paraaraph 

X but ••1 ·that lt ••• a over•l&ht lD the p~epa~atloD of 

aaid Deed. Defeadauta further z-epreaent to the Court that 

it baa been at all timea aad oontlnuea to be wllliq to 

convey the aaid property to 7our Complalnaut with a 30 foot 

right of way and restr1ct1ona from further eubdivielon or 

c~erclal ~provement, •aid restrictions to be made covenant• 

rurmiu~ with the land. Defendant• aver that they have the 

right to convey their property to a prospective purchaser 

under their terms and conditiona. 

n 
All alle~at1ons not apecifically denied 1n Complainant's 

Bill of Complaint are herein generally denied. 

MOw having fully answered Complainant'• Bill of Complaint 

Defendants move that the Complainant' • ~ill of Complaint be 

dismissed ~~th their coat. 

JONES & GODFREY 

ROBERT L. LEONAR.IJ, Defendant 
BETTY J. LEONARD, Defendant 

By Counsel 

One l'lannagan Avenue-P.O.Box 600 
Lebanon, Virginia 24266 

~y: rJ.fil Dennis E. Jones 
b~tU4lS E. JoNES 

Counsel for Defendant• 

CERTIFICATE 

This ls to certify that I have this 13th day of December, 
1977, mailed a true copy of the &foregoing Anaver to Rill of 
Complaint to Charles E. Schelin, Eaq., Browning, Morefield. 
Schelin, Cody & Arrington, East Main Street. Lebanon, V1r&1nia 
24266, Counsel for Complainant. 

L- .. 

· Lsl Dennis E. Jones 
tl1.8 · Dlltilts. t. loBEs 
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'I 

1 I 
lt-------------------3----!1 

I 
I 

2 The following cause came on to be heard on thihl 

3 
! 

4 ., 

5 I 
I 

6 

the 19th day of July, 1978, at 2:25p.m.~ before The 

Honorable Glyn R. Phillips, Judge of the Circuit Court of 

Russell County, sitting at Lebanon, Virginia, when the 

following proceedings were had. 

7 Mrs. Ruth Jones Greiner, Certified Shorthand 

I 

I 
II 
1: 
1: 

I 

8 Reporter and Registered Professional Reporter, was duly swor·. 

Witnesses were sworn and excluded under the rule. Counsel 9 
: '!" .• ,, 

10 presented opening statements to the Court. 

11 THE COURT: Call your first witness. 

12 MR. SCHELIN: I would like call Mr. Robert L. 

13 Leonard as an adverse witness. 

14 

15 ROBERT L. LEONARD 

16 having been duly sworn, was examined and testified as follow 

17 DIRECT EXAMINATION 

18 BY fJIR. SCHELIN: 

19 Q What is your name? 

20 A Robert Leonard. 

21 Q Are you the defendant in this suit being tried 

22 today of H. Lyman Counts and Betty J. Leonard? 

I 
24 I 

I 

23 

25 
1. 

A 

Q 

A 

Yes, I am part of it, yes. 

Where do you live, Mr. Leonard? 

Lebanon, Virginia.(ll!t 

RUTH .JONES.GREINER. C.S R. 
ST£NOGRAPH REPORTER 

BRISTOL. VA., TENN. 24201 



'I L 

1 r R. Leonard - Direct 4 

lr---------------------------------~ 

21 Q What is your occupation? 

3 A Contracto~, real estate development. 

4 Q How many houses and parcels of land would you 

5 say you have sold ~n the last five years? 

6 A It·would be hard to say. I would say up to 40 

7 or 50. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 i 
I 

19 I 
I 

20 I 
I 
I 
I 

21 tl 

22 
I 

23 

24 

25 

Q What were the details of the agreement between 

you and Mr. Counts arrived at during the bidding of the 

auction of the land in question? 

A There was no agreement, other than I would at 

some time sell hi·m some of the property. 

Q In other words, you did have an agreement? 

A There was no actual agreement, no, sir, just 

that. if he wanted to buy a portion of the farm, I some .:time 

would sell it to him. 

Q Are you saying there was no agreement whatso-

ever or are you saying there was an agreement? 

A There was no agreement. 

Q When did you and Mr. Counts arrive at an agree 

ment to buy and to sell this property? 

A We never agreed to buy and sell together. 

Q Not ever? 

A No, sir. 

Q Did you ever·sign any document.as to boundary 
()20 

RUTH ':JONES GREINER. C S R. 
ST£HOGRA~H REPORTER 

BIUSTO'-• VA .• Tt:HN. 24201 ;J-. .. 3 
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1 
I 
I 
I 
I 
I 
I 
I 

I. 
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3 I 
j· 
II 
!! 

4 ij 
1: 
I. 

5 I' 
II 

6 i 
I 
I 
I 

7 I 
I 

! 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 j 

II 19 
II 

20 I! 
ij 

i 
21 I 

I 
I 

22 

23 

24 

25 

·R. Leonard.- Direct 5 

lines or purchase prices concerning this property? 

A Yes, sir. 

Q Isn't that contradictory to what you just 

stated, that you never agreed to sell? 

A That was after the sale of the property, the 

or~ginal sale. 

Q I asked you when you arrived at an agreement 

to sell· and you·.· said you never did. What is correct? Did 

you ever ·agree to sell this property? 

A I agreed to sell it to him under my terms, 

after I had bought the land, but not during the sale. 

Q When did you agree to sell him this property? 

A ·It was on the 6th of October, sir. 

Q I show you a writing. Do you recognize this 

writing dated October 6th? 

A I recognize my signature. 

Q But you don't recognize the writin~ itself? 

A I ~hink it is Mr. Counts' writing. 

Q · And it is your signature? 

A Yes, sir. 

Q Do you deny signing it? 

A No, sir·. 

Q This writing here specifies boun~ lines and 

a certain price, does it not? 

RUTH JONES GREINER. C.S R 
STENOGRA~H A£POftTEft 

•• ti.TOL. VA .• TENN 24201 
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R. Leonard - Direct 6 

A Yes. 

Q $41,667, is that correct? 

A Yes, sir. 

MR. SCHELIN: Your Honor, I would like to 

introduce this as Plaintiff's Exhibit 1. 

THE COURT: It will be admitted into evidence 

as Plaintiff's Exhibit 1. 

·(PLAINTIFF'S EXHIBIT NO. 1 was 
:. '··., 

marked for identification and 

filed.) 

BY MR. SCHELIN~· 

Q What was that agreement that you entered into? 
. . 

A That agreem~nt was to sell Mr. Counts a portio 

of the back part of the farm at a certain price in terms to 

be announced later. 

Q What were those terms? 

A Those terms 

MR. JONES: Objection. The document speaks· 

for itself. 

THE COURT: You are talking about the terms in 

.this document? 

MR. SCHELIN: Yes. 

MR. JONES: That document right there, Your 

Honor, there is a case directly in point on the 

RUTH JONES GREINER. C.S R. 
STCNO~RA~H RE~TER 

."I$TOL. VA. T&NN 24201 /
,.._ 

-=""\ ...... 
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25 

R. Leonard - Direct 7 

,. ,·· :· .. J>aJ;'ticuiar.matter. It is Duke v. Tobin, 198 Va. 758 

wherein two parties purported to enter into an agree-

ment for the sale of property,· and the Court goes. 

into great length to discuss the memorandum and the 

legal merits of that memorandum. In that particular 

case one of the ·terms, or one of the comments on the 

memorandum was that the terms and payment to_ be 

decided o~ after survey, that i$ a direct·quote from 
. ···.-' 

it, in that particular case, both parties to be charg d 

under the memorandum had, in fact, signed the agreeme t. 

This piece of paper right here does not readily iden-

tify the property. In addition, it states that the 

terms are to be agreed on at a later date, and that 

Mr. Counts did not sign it. 

In that particular case the Supreme Court said 

·that that ~articular contract was certainly violative 

of the Statute of Frauds and predicated on that case 

we will object to any questioning beyond this memo-

randum. 

THE COURT: Do you have that case with you? 

MR. JONES: Yes, .Your Honor. 

THE COURT: Mr. Jones, talking about the last 

sentence or this contract: 
. . 
a later date." 

."Terms to be agreed on _at 

1 ou think that has something! 

I RUT ... JONES GREINER. C S R 
.STENOOAAPH RCPOAT£~ 

eRuno&.. VA., TKNN 24201 / .,~ 
"'<.. (.-: 
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R. Leonard - Direct 8 

to do with the bound~ lines? 

MR. JONES: Well --

THE COURT: The way· the Court interprets it, 

" looking at it, it means that the terms of payment wil 

be agreed on later. 

MR. JONES: It says terms. 

THE COURT: But it is . irntnediately ·.after $111,66 , 

l!terms··:·n-0· be· .agreed·'on· ·.at ·.a. later date." I am just 
.. ; .. " 

wondering what your contention was, if you are con-

tending that the terms of the transaction would be 

agreed upon later or whether you say it only means 

method of payment. 

MR. JONES: We are saying the terms of the 

transaction, because the property was purchased in 

the name of Mr. and Mrs. Leonard, and certainly the 

law states ·by tenants by the entirety, when two indi-

viduals own it, certainly ·one party cannot agree to 

sell that which he does not own, but when you have 

tenants by the entirety, the right of survivorship,. 

both parties must sign it. 

THE COURT: The Court is going to admit it in 

evidence for the time being, under furt~er interroga-

tion by the ~awyers. 

BY MR. SCHELIN: 

i'UTH-JONES GREINER. C 5 R. 
ST£NOGRA~H R_E~OATER 

81ttSTOI.., VA .• TENh 24201 



9 1 I R. Leonard - Direct 

~~--~------------------~~ 

I 
.2 Q Mr. Le·onard, what was the original intention 

3 1 of t~is ~riting where it said: "~41,667, terms to be agreed 
.I 
I· 

4 •t on later"? 
I 

A ·r think it speaks for itself.· 

6 Q Mr. Leonard, do you recall taking depositions 

7 in my office on January 26, 1978? 

8 A Yes, sir.· 

.9 Q Do you recall my asking you the question: 

10 "Did that small hand~riting compose.the entire agreement 

11 betweeri the two of you?" 

12 Md your answer: "No." 

13 A No, sir, I don't remember that. 

14 Q You don't remember that? 

15 A ~o, ·.sir. 

16 Q I would like to read from page 5 of those dis-

17 covert depositions. My question: "It did not?" -

18 

19 

20 

2.1 

22 

23 

24 

25 

Your answer: "No." 

Do you recall that? 

A N<?, sir. 

My question: "What did it leave out?" 

·oo you recall· your answer? "It left out the 

terms .of sale." 

.... ·--··--·-·' 

Do you.recall that? 

MR. JONES: Your Honor, if he is going to use 

·.RUTH JONES 
STENOORA~H R&POATER 

BRISTOL, VA ... TUtN. 24201 



II 

1 R. Leonard Direct 10 

2 the deposition of Mr. Leonard's testimony, he should 

3 admit it, if he is going to use it for impeachment 

4 d purposes, he should first refer to Mr. Leonard and 
I 

5 I ·then revert back to the deposition. We object to 

6 reading the deposition. 

THE COURT: Go ahead. If he stated something 

8 that was contrary to the deposition, you may contradi t 

9 it. 

10 BY MR. SCHELIN: 
\ 

11 Q Do you recall my asking you what wer-e the term 

12 of the sale? 

13 A No, sir, I don't. It has been a pretty good 

14 while. 

15 Q You don't recall your answer: "I don't think 

16 they were final until the time that the deed was drawn up. 

17 I think that they.pay a certain amount down and the balance 

18 in three years." 

19 II 

20 ! 

A That is what I said probably. 

Q Do you·remember my asking you: "Not right off 

21 I I don't -- wait a minute. Were they the ones included in th 

22 notes that you presented him at a later date?" And your 

23 answer: ·"Yes." 

.24 A I don't remember~ sir. 

25 Q That was in direct response to what the terms 

RUTH JONES GREINER, C.S R. 
STEHOG~A~K R£PORTCR 

. 8RtS1:01., VA •• TENN 24201 



1 R. Leonard - Direct 11 

li 
J! ;: 

2 of the sale were and you don't remember that? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

A No, sir. 

Q What was your discussion with Mr. Counts durinft 

the auction of this property? What did it entail? 
i 
I 
I 

A The .only discussiori that I had with Mr. Counts I 
at that time, he asked.me to come to his presence, where he I 
was standing, motioned for me to come, and I went to him andL 

he asked me, he~. f?_p.iq, "How is the sale going?" 
.. ~ ... 

I said, "It 1s going pretty high." 

Q Did you have any agreements with him? 

A No, sir, no agreements. 

Q You did not have any agreements with him con-

14. cerning the sale of this property? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A No, sir. 

Q None at all? 

A No, sir. 

THE COURT: After that conversation, did Mr. 

Counts stop bidding? 
II 

THE WITNESS: He stopped bidding, as I under- 1! 

stand it, Your Honor, before we had any conversation. ,I 
THE COURT: Did he make any bid after you had 

the conversation? 

THE W~TNESS: . Not as I know of. I didn't, y·ou 

know, keep up with him. 

RUTH JONES GR 
STENO~RAPN REPORTER 

••asToL. VA .• T&NN z•2o1 
. I -/1 . I c0 v 



1 R. Leonard Direct 

2 THE COURT: Did he tell you or. did Mr. Counts 

3 state to you that he would .stop bidding? 

THE WITNESS: No, sir. No, sir. 

5 THE COURT:· Go ahead. 

6 BY MR. SCHELIN: 

7 Q What was ·the discussion? What was the agree-

8 ment that you and Mr. Counts arrived at concerning the right 

9 of way to this 30.72 acres? 
. • .. ~ 

10 MR. JONES: Your Honor, that is a leading 

11 question. 

12 MR. SCHELIN: He is an adverse witness, I can 

13 ask that. 

14 THE COURT: Objection overruled. 

-
15 A The only thing, we point~d out from one side 

16 of the property to the other where the line ran, so that is 

17 what is what I had it surveyed by. 

18 BY MR. SCHELIN: 

19 Q .Was there any discussion as to the width of 

20 the right of way? 

21 A 

22 Q 

23 A 

24 Q 

25 A 

No, sir. 

None whatsoever? 

No, sir, no discussion. 

That ·was left strictly up to your 

Only.an easement mentioned, he asked if he 
'Jl28 . 

RUTH JONES GREINER, C.S R. 
BTKNOGRA~ RE~NTKR 

BNISTOL.. VA., TIINN. 2•.201 
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R. Leonard - Direct 13 

could have an easement over it. 

Q You could have made that five feet or 100 feetP 

. A That is exactly right . 

Q What was your purpose in putting these restric 

tions in the deed? 

A Well, my_wife and I talked_it over and we 

decided if we sold it, it would be protected, the property 

would, because ~he did not .and I did not want the property 
: "-· ;,. 

developed. We wanted it to stay as it was. 

Q Why? 

A For our purposes. 

Q Why? 

MR. JONES: If the Court please, oojection. 

They own the property as tenants by the··.~ntirety .. with 

right of survivorship. They don't have to have a 

reason for any particular thing. They can sel~ it .as 

they choose. 

THE COURT: Of course, that is the question in 

issue. Objection overruled. 

BY MR. SCHELIN: 

Q How long after the sale of this property did 

23 you decide on ·these restrictions? 

24 A On the day of the 6th, on October 6th. 

25 Q This was after your discussion with Mr. Cou~ts

1 
11.29 . 

RUTH JONES GREINER. C.S R. 
ST&NOGitAPH REPORTER I . ., , 

BRISTOL. VA., TENN 24201 ~·~· 



1 R. Leonard.- Direct .14 

. 2 ,A Yes, sir, it was . 

3 Q So, in fact; Mr. Counts never.did agree to 

4 these terms? 

5 

6 

A There never was a.ny terms, as far as e_asernent, 

1 right of way or any restrictions mentioned at that time. 

7 Q So he never agreed -- you never mentioned then 

s he never agreed ~o the restrictions? 

9 A He never asked for any. 

10 Q So there wasn't any agreement then, was there~ 

11 A There was as far as I was concerned. 

12 Q. It takes two to have an agreement, does it not~ 

13 A It should be in writing. 

14 Q So it is true then that the only thing you 

15· agreed on, whenever you agreed, whether it is the 6th or 

16 whether it was the 1st, whether it was the day of the auctic~, 

17 was the terms of· cash and the boundary line, is that correc·t ~ 

18 A That is all he asked for. 

19 Q That is all, that is the only statement that 

20 was ever made? 

21 

22 

23 

24 

25 

A That is all 

MR. JONES: Objection. He questioned him on 

that memorandum and that memorandum states clearly a1 

the bottom, the very ·last line, the terms and condi-

tions to be agreed upon at a later time. If we are .,.,.,. 
RUTH JONES • C.S.R. 
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1 R. Leonard - Direct 15 

2 getting into a situation where· an orfer or we are 

3 involved in negot~ations as to how it is going to be 

4 sold and under what terms and what conditions it is 

5 going to be sold, we aren't discussing about a cori-. 

.. 6 tract, we.are simply discussing here today negotiatio~s. 

7 We object to any reference to that being made into a 

8 contract at this point in time. 

9 MR •. s·cHELIN: Your Honor, we are discussing . . . . .... , .. 

10 the whole transaction that occurred. There·was an 

11 agreement reached on the first day of October, later 

12 reduced to writing. 

13 THE COURT: . What was the date of s.ale? 

14 MR. SCHELIN: The 1st of October. 

15 THE COURT: And this written instrument that 

16 you have offered in evidence as Exhibit 1, was Octobe 

17 6th? 

18 MR. SCHELIN: That is correct. 

19 THE COURT: Objection overruled. 

20 BY f·1R. SCHELIN : 

21 

22 

23 

24 

25 

Q Are you presently developing the frqnt part.of 

that property now? ., 

A 

Q. 

A 

No, sir. 

You have not put any apart.ments on it? 

I put an apartme~~ut I don't consider that 

RUTH JONES GREINER. C S.R. 
&TENOORA~H RE~RT£R 

BttiSTOL.. VA •• TCNN 24201 



1 R. Leonard - Direct 16 

2 a development. 

3 Q You have built an apartment on it? 

4 A I built one apartment building, yes. 

5 Q There were restrictions in the deed that you 

6 tendered to Mr. Counts, prohibiting him putting apartments 

7 on it? 

A 8 He wasn't buying the front part of that prop-

9 erty. 

10 Q You prohibited him from putting apartments on 

11 the back p.art? 

12 A That was the intention of my s.ale. 

13 Q When did you say you decided on those restric-

14 tions? 

A 15 On the evening of October 6th, sir, with the 

16 suggestion of me and my wife. 

17 Q Do you recall during the depositions that we 
.. 

18 took back on January 26th, my asking you when did you decide 

19 to impose those restrictions? And your answer: "At the tim 

20 the deed was being prepared." 

21 

22 

23 

24 

25 

A That was to impose then upon him. The restric 

tions on him, at the time the plat was prepared and presente· 

the plat to Mr. Counts, told him there would be restrictions 

and the right of way would be restricted to 30 feet, and he 

did not object, and I took it ~~~o the l.awyer's office, Mr. 
~-,~I.Z 

RUTH .JONES GREINER. c.s R. 
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1 R. Leonard - Direct · 

2 Jones, and he wrote the deed to that effect. and that was itl 

Q These 3 restrictions and. the right of way or 30 

' feet ·were not decided upon by you until the deed was being 4 

5 prepared, is that correct? 

6 A It was decided upon by me and my wife on Octob r 

7 6th, between me and my· wife, that there would be restriction 

a on that property. 

9 Q Did you go by Mr. Counts' office prior to the 
.. . . ;. 

10 preparation of the deed and ask him whether the restrictions 

11 and the 30--foot right of way would be agreeable? 

12 A Yes, sir, I certainly did. 

13 Q What was his response? 

14 A I didn't have any response. He told me to tak~ 

15 it to the lawyer's office .. -

16 Q Said it is perfectly okay, I guess? 

17 A He didn't say it that way. He didn't say 

18 nothing. 

19 

20 

21 

22 

23. 

24 

25 

~ffi. JONES:· Your Honor, we object tq this line 

of questiorting. If there is a writt€n contract of 

sale, it should be presented. If it is consummated 

in the deed, the deed should be presented. As a matter 

of fact, the deed to which he is referring to was filE~ 

as an exhibit in a_preliminary plead~ng. 

MR. SCHELIN: It is~well established law that 
11~.: ... 

"RUTH JONES GREiNER. C.S.R. 
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I 
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R. Leonard - Direct 18 

~~--------------------------------------~----------------------~1 
! 

when fraud is alleged that any evidence whatsoever I ., 
circumstances!! can be presented to show that fraud and 

surrounding that. 

MR. JONES: Your Honor, the very purpose of 

the Statute of Frauds in dealing with transac~ions 

in regard to real estate is to prevent fraud and per-

jury and there has been no contract shown here, only 

the deed, which would represent a consummation of the 
: •,.;. 

agreement. 

MR. SCHELIN: I believe the Statute of Frauds 

said a writing. This is very definitely a writing. 

signed by the person in this case now who had, due to 

the circumstances, had to take the action to convey 

title. I submit that that is an acceptable document 

and acceptable evidence as to the agreement between 

the parties. · 

THE COURT: Maybe you haven't gotten this far 

along, but. was a deed subsequently prepared, after 

the written exhibit, which has been admitted ~n evi-

dence as Exhibit No. 1, wa~ the deed subsequently 

prepared which provided for the terms or payment? 

MR. SCHELIN: Yes, sir. 

MR. JONES: Yes, it was filed as an exhibit in 

the Court file and sho~1~already be made an exhibit. 
. (1;·\~ . 

. RUTH JONES GREINER, C S R 
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R. Leonard - Direct 19 

THE COURT: All right. Objection overruled. 

I am going to hear all the evidence and get at the 

heart of the matter. 

BY MR. SCHELIN: 

Q Why did it take you six days, Mr. Leonard, to 

sign a document reflecting the condi~ions ·of the sale of 

this property fr9m the date .you inquired in my office? · 

MR. JONES: Excuse me, what was the question? . . . . r 

THE WITNESS: I didn't understand it·either. 
. . 

BY MR. SCHELIN: 

Q · Why did it take you six .days to reduce this 

thing to writing? 

MR. J.ONES: What writing? 

MR. SCHELIN: The agreement. 

A It didn't take me six days. He approached me 

for it. 

Q Did Mr. Leonard or did Mr. Counts sign the 

agreement of sale, this option agreement of sale in your 

presence? 

A Which agreement are you talking about? 

Q The one that you signed after the sale was 

knocked down to you. 

A 

Q 

I don't remember whether he signed it or not. 

You would rememper if he had signed it, would ... -.-
RUTH JONES G~""":"'~~C S R. 
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R. Leonard -.Direct 20 

IJ 

I ., 

II 
1~--------·----------------------------------------------------~i 

I 
you not? \Alhy would he sign it, if, as you say, he had .no I 
interest in it? 

A You ar·e talking about the agreement as 

.· I 
I 

Exhibit 1 

i 
5 1? 

6 Q I introduce to you, or I would like to show to 

7 you a document or copy of the document which says, let's see 

8 "State of Virginia, County of Russell. This· is to certify 

9 that I have th±s .date purchased· at ·.auction from ~Ir. -·and 
:. ·.;, 

10 Mrs. Howard H. Cassell" and. so forth. Do you recognize this 

11 document? 
. . . 

12 A Yes, sir. 

13 Q Did you sign it? 

14 A Yes, sir. 

15 Q Did Mr. Counts sign it? 

16 A I don't know whether he signed it or not, but 

17 his name is on there. 

18 

19 

20 

21 

22 

. 23 

24 

25 

Q You weren't present when he signed it? 

A No, sir. No, sir. 

MR. SCHELIN: Your Honor, I would like i 
I .. 

to ntrcr. 
. I 

I 
duce this document as Exhibit 2. 

THE COURT: It is admitted in evidence as 

Plaintiff's Exhibit No. 2 • 

(PLAINTIFF'S EXHIBIT NO. 2 was I 
marked for identification and f ;led. 

I 
~~-----------------------RU-T-~-J-ON~~~~~~q~~~~E-R-.C--S_R_----------------------~~~~-
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1 R. Leonard - Direct 21 

2 BY MR. SCHELIN: 

3 
Q Why would Mr. ·Counts sign that, ~f he didn't 

4 have some interest in this property from the date of this 

5 sale? 

6 A You will have to ask him. I don't know why he 

7 signed 1 t. 

8 Q 

9 A 

10 Q 

11 A 

12 Q 

You didn't see him sign it? 

. . .... , 

You didn't object to him signing it? 

Yes, sir. 

How could you have objected to him signing it, 

13 if you didn't see him sign it? 

14 A I would have objected later o~~ if I had seen 

15 it soon enough. It wasn't signed in my presence.· 

16 Q Is the proposed right of way to this 30 acres 

17 the same right of way that existed prior to the sale? 

A 

19 sir. 

20 Q 

.21 A 

22 Q 

23 A 

24 .Q 

·25 A 

Was there ever a road that led back to it? 

No, sir. 

Was there ever a driveway that led back to it? 

The driveways lead to the house. 

Didn't go back to the 30 acres? 

There was 

RUTH JONES GREINER, C.S R. 
ST£NOQ·A~H R&~O~Tl~ 
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R. Leonard - Direct 22 

Q Was there any kind of path or any'kind or a 

way that was obvious that people had traveled in the·past 

back to this 30 acres? 

A· Yes. 

MR. JONES: Objection. You can take a car and 

run all over the farm. Any of it is away from the 

road back to the rear portion. 

· T~E COURT: You may ask him if there was any 
:. ~ .. ,. 

designated right of way that he knew about. 

THE WITNESS: No, sir, there wasn't any desig-

nated right of way. 

BY MR. SCHELIN: 

Q Did you and Mr. Counts ever drive over the 

~reposed right or· .way? 

A No, sir. 

Q You say there was no existing road of any kind 

A No existing right of way. 

Q No existing road either, or travel pathway? 

A ~here was pathways anywhere you go. 

Q Are you asking this Court to believe that Mr. 

Counts would change that voluntarily and have no idea where . 

you put a right. of way back there? 

·MR. JONES: Objection. He is testifying the 

best or his knowledge. 

·RUTH JONES GRE .S R. 
STENOGR~PH R&~ORTER 
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Puckett .~ Dire.ct ~ ~ : 23 

THE COURT: If he doesn't know, he won't be 

required to answer. 

MR. SCHELIN: That is all I have. 

THE COURT: Thank you, Mr. Leonard. 

Do you want to recall him later one, Mr. Jones 

MR~ JONES: Just a minute, Your Honor. 

{Witness excused.) 

MR .. SCHELIN: Call Philip· Puckett~ please;. 
~ .. ~ 

THE COURT: Who is the witness you called? 

MR. SCHELIN: Philip Puckett. 

DEPUTY SHERIFF: He is not here. 

MR. SCHELIN: He was here until the witnesses 

were excused. 

THE COURT: Let Mr. Counts go out there. Step 

out there. 

Take a five-minute recess while they are find-

ing the witness. 

..• Thereupon, a recess was taken at 3:05 p.m. 

and reconvened at 3:08 p.m ...• 

PHILIP PUCKETT 

having been duly ·sworn, was examined and testified as follow 

BY MR. SCHELIN: 

DIRECT· EXAl\'IINATION 

llUTH JONES GREINER. C.S R. 
S~NOGRA~H R~PORTER 
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22 
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24 

25 

Puckett Direct 

Q What is yo~r name, please, sir? 

A Philip Puckett. 

.Q Where do you live? 

A Lebanon, Lebanon, Virginia. 

Q What is your occupation? 

A Insurance agent, Lebanon Insurance Agency, Inc 

Q. Mr~ Puckett; I ask you to think back ~n the 

deep dark reces~es of your mind and recall the first day of 

October, 1977. Did you attend an auction that day of the 

H. H. Cassell property in Russell County? 

A Yes, sir. 

Q Do you recall seeing Mr. H. Lyman Counts and 

Mr. Robert L. Leonard at that auction? 

A Yes, sir. 

Q Do you recall whether or not _you saw them stanc -

ing at, each of them at opposite ends of the property pr were 

they standing near to each other? 

A As I recall, they were standing in a small grotp 

of people, as we carne in. 

Q Do you recall hearing or seeing either one of 

them make bids on· this property? 

A I recall Mr. Leonard making a bid at the time 

I was there. 

Q Do you recall Mr. Counts making any bids? 
..... :a.llll. 

RUTH JONE•.Ma•aR. C.S R. 
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1 Puckett - Cross·. 25 

2 
A To my knowledge, no. 

3 
Q You don't recall him making any bids at all? 

4 
A Not to .mY knowledge. 

5 
Q Were you there the whole day? 

6 
A No, sir, I left early, before the sale was 

7 
completed. 

8 
MR. SCHELIN: All right, that is all. Thank 

9 
you. 

10 CROSS EXAMINATION 

11 BY MR. JONES: 

12 Q Mr. Puckett, did you arrive before the sale 

13 started? 

14 A Yes. 

15 Q Do you recall, were the terms of that sale 

16 announced? 

17 A I recall that the terms·were announced before 

18 they started the auction itself. 

19 Q Do you recall specifically whether or not the 

20 terms of money being paid as a down· ·payment on the date of 

21 the auction ·were anriounc·ed? 

22 A I don't recall. I wasn't interested myself. 

23 I was simply there as a spectator. 

24 Q 

25 A 

Approximately -how many people were there? 

Strictly a guess. · I would estimate there was 
•\A-I 

RUTH ~ONES G}Ei~ER.' C.S.R 
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1 Puckett - Cross 26 

2 probably 100 to 125 people on the ground maybe. 

3 Q Did you see Mr. Counts mingling with other 

4 
people? 

5 A I don't recall·that I did see him mingling 

6 with other people. The situation, when I got there, I remem 

7 ber seeing both of them. I know both of the gentlemen. I 

8 happened to speak to them as I would any other time I would 

9 see them. I went on up the hill and parked my vehicle. I 
•·. ' ... , 

10 had my· young son with me. 

11 I walked back down toward the house just a 

12 little bit and I talked with some other individuals, but I 

13 don't recall.any of them. 

14 Q Were the two of them together or were there 

15 other individuals? 

16 A I recall there were a group there. I didn't 
. 

17 single them out .as being two individuals standing there 

18 together myself. 

19 
I Q I 

II 
20 ticular group? 

Approximately how many people were in that par 

21 A Maybe four or five people, something like that 

22 Q Were there other groups of people standing 

23 around on that property? 

A Yes, there were several p~ople. 24 
II 

25 I! 
l
l.lr --------------~------~R~UmTH~JO»N~E&sl~ii..~c~S~R~.----------------~----~ 

&TENOGRA~H R~AT&ft 
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CrooksHank·~ Direct 27 

A Yes, I talked with several different people. 

J~R. JONES: Th.at is all I have. 

THE COURT: Thank you. 

May he be excused? 

MR .. SCHELIN: Yes. 

MR. JONE~: Yes. 

(Witness excused.) 

MR. SCHELIN: Call Mrs. Crookshank, please. 
.. · .. , 

MRS. JOY CROOKSHANK 

having been duly sworn, was examined and testified as follow 

DIRECT EXAMINATION 

BY MR. SCHELIN: 

Q What is your name, please, ma'am? 

A .Joy Crookshank. 

Q Where do you live, Mrs. Crookshank? 

A Abingdon, Virginia. 

Q For whom do you work? 

A Steve Wise Auction Company. 

Q Were you present at the auction of the Mr. an 

Mrs. H. H. Cassell property_ in Russell County, Virginia on .. 

or about the first day of October, 1977? 

A Yes, sir, I was. 

Q Do you recall_who 

RUTH JONES GREINER_. C:.S.R. 
STENOGRA~H REPORTE~ 

BRISTOL. VA .. TIEN:S 24201 
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Crookshank - Direct 28 

~~~----------------------------------------------------------; 

I 
'I 

I 

A Yes, sir., I do. 

Q Who? 

A IV!r. Leonard. 

Q How much did he pay? 

A $125,000. 

Q' When one· purchases property at an auction, 

does he sign anything acknowledging his purchase? 

A Yes, sir. 
:. '·• 

Q Is this a copy of the document·that Mr. Leonar 

signed? 

A Yes, sir. 

Q Did anybody else sign that document? 

A Yes, sir, Mr. Lyman Counts put his name in the 

margin. 

Q Do you .know why Mr •. Counts put his name in the 

margin? 

A Yes, sir. 

Q Why? 

A He said that he and Mr. Leonard were in agree-

ment that Mr. Leonard was to sell him a portion of the prop-

erty. 

MR. JONES: Objection, grounds of hearsay. 

THE COURT: Was Mr. Leonard there? 

THE WITNESS: Yes, ~ir, they were standing 
••&A 
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Crookshank - Direct 29 

together. 

THE COURT: Was Mr. Leonard present when Mr. 

Counts said that? 

THE WITNESS: Yes, sir. 

THE COURT: Objection overruled. 

BY r·!R. SCHELIN: 

Q They were standing together? 

A Y:es, sir. 

Q Would you please go on. I don't recall exactl 

what you said when you were interrupted. What did Mr. Count 

say? 

A That he, Mr. Counts said that he and Mr. 

Leonard, that Mr. Leonard had agreed that they had bought 

the property together and he was to sell him a portion of 

the prop~rty. 

·Q Said that they. had bought the property togethe ? 

A Yes, sir. 

Q And Leonard was to sell him a portion of it? 

A Yes, sir. 

Q Why did Mr. Counts want to sign that document? 

A He volunteered this, I didn't ask, but he did 

say in case anything happened to one or the other, that it 

would be known that he was to have bought a part of the 

property. 

RUTH JONES GltEINER, C.S R 
ST&NOOftA~ RE~ftTEft 
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l Crookshank - Direct 30 

I 
i 

2 II 
3 II 

! ~ 
4 ;: 

li 

Q Where did he sign it? 

A On the margin. 

Q On the margin. Do you recall how the deed to 

5 I! 
'j 

this property was to be drawn up or was anything like that 
I 

I 

I 

6 

7 

8 

mentioned at this t~me? 

A Yes, sir. Mr. Leonard said that he would be 

in touch with Mr. Cassell's attorney, but he wanted the deed 

9 I drawn in his name and his wife's name. 

10 Q Nothing at that· time was mentioned about Mr. 

11 11 Counts' name? 

12 A No, sir, as I recall at that time, when I aske 

13 11 about how the deeds were to be made, Mr. Counts was not ther~. 

14 11 It was after I asked how the deeds were to be made that Mr. 

15 11 Counts carne over-and asked to have his name put in the margi~.~ .. 

16 

17 
I 
II 
I 18 

19 'I 
II 20 

21 

22 

23 

24 

25 

l 

,! 
I' ,j 
li 
! 
i 

I 
II 

Q All right. That was after you got the instruc 

tions from Mr. Leonard? 

A ;l~s·, ·sir. 

Q And then Mr. Counts came after those instruc-

tions and said, "I am part of this thing, I want to sign 

something, too"? 

A Yes. 

MR. JONES: If Your Honor please, objection. 

Mr. Schelin is te_stifying for Mrs. Crookshank. 

THE COURT: Objec~ion overruled. 
' 
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1 Crookshank - Direct 31 

2 BY MR. SCHELIN: 

3 Q Did Mr. Leonard make any statements after Mr. 

4 Counts had told you this information, or did he object to 

5 anything that Mr. ·Counts told him? 

6 A No, sir, he did not object, but he didn't make 

7 any affirmative statements at that time eit~er. 

8 Q He just stood there and listened and didn't 

9 say anything? ·· 
....... 

10 A Yes, sir. 

11 Q How far apart was Mr. Leonard from Mr. Counts 

12 at this time? 

13 A I was between the two and they were diagonally 

14 on each side of me. 

15 No way possible that Mr. Leonard could not 

16 have heard what Mr. Counts said? 

17 A That is true. · 

18 Q Was that form that was signed by Mr. Leonard 

19 and Mr. Counts the same form that you present at each sale 

20 of property that you all conduct? 

21 A 

22 Q 

23 organization? 

24 A 

25 Q 

Yes, sir. It is just a book form. 

That is considered a binding document by your 

Yes, sir •. Oh, yes, sir. 

Did you tell Mr.· Counts where to sign it? ...... 
RUTH JON.& ~·'ER. C.S.R. 
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1 Crookshank- Cross· 32 

2 

I 
3 II 

A He asked where he could sign it and it had 

already been signed by Mr. Leonard, so I just asked him 

!t 
I; 

4 
,I .. 

I! 5 

I 
6 

please, to sign here, which was the margin. 

Q 

the margin? 

At your instruction Mr. Counts put his name in 

7 A In the margin, yes, sir. 

8 Q Who put "jointly" there? 

9 A 0 By Robert L. Leonard and Betty J."? 
·r 

10 Q Yes. 

11 A That is mine. That is the way he said he 

12 wanted his deed. 

13 Q That is your_writing there? 

14 A Yes, with "right of survivorship", yes, sir, 

15 it is. That is all mine, because that is the way he wanted 

16 · it·, requested that they be made to himself and his wife with 

17 right or survivorship. 

18 Q That is also in the margin, is it not? 

19 A That is right. 

20 MR. SCHELIN: Thank you. That is all the 

21 questions that I have. 

22 CROSS EXAMINATION 

23 BY MR. JONES: 

24 Q Mrs. Crookshank, when this·sale was started, 

25 were the terms announced? 

RUTH .JONES GREINER. C S R. 
STEHOORAPHRE~RTER 
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1 Crookshan~ - Cross 33 

2 A Yes, sir, I am sure they were. 

3 
Q Do you recall what those terms \'/ere? 

4 A No, sir, I was not there at the time. I was 

5 late coming. 

6 
Q Now·following the conclusion of the sale, how 

7 many times was Mr. Counts or -- where were you stationed? 

8 A There_was a patio or carport off of the house 

9 that is a porc~·and a storm was coming. We were under this 

10 patio, the back porch. 

11 Q Did you eventually go on inside the house? 

12 A Well,we.walked inside the house, but not when 

13 the contract was signed, not at that time. 

14 Q The contract was signed outside? 

15 A Yes, sir. 

16 Q Was anyone there with Mr. Leonard? Do you 

·17 recognize Mrs. Leonard? 

18 A Oh, yes. 

19 Q Was she there? 

20 A I think she was at the sale, but I don't ·recal 

21 Mrs. Leonard was with Mr. Leonard when he signed the contrac . 

22 Q Do you recall seeing her up around the-carport 

23 or patio? 

24 A No, sir, I don't, because there were so many 

25 people and all strangers. 
()49 
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Q Started raining that day? 

A A storm came. 

Q Some of them sough~ shelter up there, did they 

not? 

A True. 

Q Mr. Leonard, after this sale was knocked down, 

Mr. Leonard came in and signed this document? 

A _Ye.s, sir. 

Q And that is when you asked him how to make the 

deed? . 

A Yes, sir. 

Q He told you to make it to Robert L. Leonard 

and Betty J. Leonard jointly? 

A True. 

Q With right. of survivorship? 

A True, right or·survivorship. 

' Q Did he leave then? 

A He left to go get the check. I had 30 percent 

on .that contract, but for tax reasons~ I understand we took 

a 29 percent down payment, and he did not have his check wit 

him, and he left to go. get his check and returned with the 

check, with the down payment check. 

Q Wasn't it while he was gone that Mr. Counts 

came ~nd asked you 

RUTH .JONES GREiNER. C.S R .. 
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. 2 A Oh, no, sir, he was standing there when Mr • 

3 Counts carne. 

4 .. 
It 

Q Who was standing there? 
'I 

" 5 II A Mr. Leonard was standing \\'hen Mr. Counts came 

6 II and put his name. 

I 
7 

II 
Q That was·after this was signed? 

A That is after he told me how to make it out, 8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

yes. 
, 

Q So when Mr. Counts signed this thing then, it 

was just as it is, with the exception of his name? 

A Right. 

Q Now isn't it true that Mr. Counts told you tha 

Mr. Leonard had agreed to possibly sell him the back part of 

the farm? 

A I think he called it the upper part. 

Q The upper part. But that is what, actually 

11 that is what Mr. Counts told you. wasn't it. that 1\lr. Leonar 

jj had agreed to sell ·him the upper part? 

lj A The upper portion I think he said. 
j 
1 

i 
I . 

Q There wasn't any discussion about the two ·or 

1 them buying this property jointly? 

I 
I 

A Not as a joint thing,. only that he was, that a 

!portion of the property-- now what portion he didn't say an 

il I didn't ask. 

li 

(}51. 
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~-----------------------------------~,~ 

Q But that he was to purchase from Mr. Leonard? 1j 

I 
ol 

r 

A II True. No, excuse me. I mean, I will clarify li 

this by·saying he said that they· had agreed to purchase it 

togethar. 

I 
I 

I 
I 

' 
I 

Q Do ·you recall.us taking depositions?· 
·j 

A Yes, sir. 

I 
I 

Q 
I 

In this case. And I don't remember when that I 
I 

was, but on page.ll, starting at line 3. I asked you, I saidj 
I : '··!' 

"I believe you testified that you, did you not, that Mr. 

Counts stated to you or in his presence that he had an .agree 

ment to purchase the back half of the farm from Mr. Leonard? 

And you said: "I believe the upper part." 

And then in the next question I asked on line 

8: "The upper part, he was to purchase that, Mr. Leonard?" 

And your answer: "Yes, he said that they were 

in agreement on this." 

A That they were in agreement to purchase it. 

Q Well, to purchase what? 

A That they were in agreement on the purchase 

price, that they had gone along with the purchase price and 

some sort of assumption that Mr. Counts would buy a part of 

it. 

Q From whom? 

A Whether he was to buy it from Mr. Counts or 

. ______ ...,.._...,.__...-
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.I 
I 
I 

i 
' I I· 
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3 check, I didn't have Mr. Counts' check as a down payment. 

4 Q On the day of the deposition, I think -- you 

5 were testifying to the best of your belief and best of·your 

6 knowledge on that day? 

7 A As I am·now. 

8 Q On that day you stated in response to my ques- . 

9 tions that !fl.r. ~·Leonard had indicated or Mr. Counts indicated 
• ··1' 

10 he was buying it from Mr. Leonard? 

11 A It ·seems to be.a technical question as to 

12 whether he said was he purchasing it or --

13 Q I will show you. 

14 A I will agree if it is there, but it is a tech-

15 nical question as to whom he said -- he certainly didn't say 

16 he was purchasing it from Mr. Cassell. 

17 Q So; in other words, he was buying it from. Mr. 

18 Leonard? 

19 A He said that he and Mr. Leonard had agreed to 

20 purchase the farm. 

21 

22 though. 

23 

24 

25 

Q I don't believe .that is. what you testified to, 

MR. SCHELIN·: I believe he is badgering the 

witnes$. She al~eady stated ~he reasons for the 

possible discrepancies, that it was on a technical 
_I·~~ 
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question and so on. 

MR. JONES: She was asked two or three times 

now. I don't think she can be technical about that. 

Who did he say he was going· to purchase the 

property·from, was the question. Your answer in 

response to the deposition, when they were taken 

THE COURT: Well, the depos~tion, I have seen 

the depC?sition. 

MR. JONES: It is in there simply that it is 

her understanding in April that Mr. Counts was purcha -

ing from Mr. Leonard. I don't see anything technical 

THE WITNESS: Well, he said that he did agree 

that Mr. Leonard would let him have the upper portion 

Now if that is purchasing it rrom him, but he also 

made the statement that they had agreed to b~y it 

17 together, that they were together on the bidding pri~ . 

18 ~~~ BY MR. JONES: 

19 II Q When did you receive the money, the down payme 

20 I. on this? 
j! 

21 11 A \~ithin, I would say probably 20 or 25 minutes, .I 
22 i whatever time it took for Mr. Leonard to go into the· office 

23 and have a check written and returned shortly. 

24 Q 

25 A 

Who gave you that money? 

Mr~ Leonard. 
ftUTH .JOkES GRElNER. C S.R. 
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2 

3 

4 

7 
I 
I 
! 

Q Did Mr. Counts offer you any money? 

A No, sir. 

Q Did you ask Mr. Counts for any money? 

A No, sir. 

MR. SCHELIN: Please speak louder~ Mr. Jones. 

I can't hear you •. 
I! 
! BY MR. JONES: 
I 8 

9 

lP 

11 

12 

13 

i Q Upon whose check, was it paid by check? 

A Yes, sir. 

Q Upon whose check was that money paid to you? 

A Mr. Leonard. 

Q Do you recall the other name that was on that 

14 check? 

15 

16 

17 1 

18 II 
19 II 

ll 
II 

20 I! 

21 'I 
22 

23 

A No, sir, I do not. I turned it directly over, 

along with a copy of the sale, to Mr. Cassell's daughter, 

Jackie, the check and the agreement, the sales agreement. 

Q Do you know, ~ithin your own knowledge, whethe 

Mr. Counts was buying the property from Mr. Leonard or if 

they were buying it jointly? 

A No, sir, I do not. If I knew, I would most 

happily tell you. 

Q But I believe it is your testimony today that, 

24 in one instance Mr •. Counts was buying it ·rrom Mr. Leonard 

25 and in another instance they were buying it together? 
. ~ 
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A That they had agreed to buy it. 

Q You don't know which is which? 

A No, sir, I do not. 

Q But you knew back when the depositions were 

taken? 

A As I said, to me that is a technical question. 

Q Have you discussed the case with either Mr. 

Counts or Mrs. ~aunts or Mr. Schelin since these depositions 

were taken? 

A No, sir. 

Q Have you read these depositions? 

A No, sir. 

MR. JONES: I believe that is all. 

MR. SCHELIN: That is all. As far as I am 

concerned, this lady can be excused. 

THE COURT: Mrs. Cro9kshank, you may be excuse . 

Thank you very much. 

THE \~ITNESS: Ca~ I stay back here? 

THE COUBT: Yes, ma'am~ you are welcome. 

(Witness excused.) 

MR. SCHELIN: .Call Mr. Howard H. Cassell, plea e. 

HOWARD HERMAN CASSELL 

having been duly sworn, was examined and testified as follow 
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STENOGR4PH R£~0ATER 

BRISTOL. VA .• TENN. 2420 I 



1 Cassell - Direct l&l 

2 DIRECT"EXAMINATION 

3 BY MR. SCHELIN: 

4 Q What is your name, please, sir? 

5 A Howard Herman Cassell. 

6 Q Where do you live, Mr. Cassell? 

7 A Abingdon, Virginia. 

8 Q Mr. Cassell, did you have the Steve Wise 

9 Auction Company. auction o~f your property in Russell County 
..... , 

10 during the month of October, 1977? 0 

11 A . I did. 

12 OQ Who purchased it? 

13 A Bob and Betty Leonard. 

14 Q For how much? 

15 A $125,000. 

16 Q Did Mr. H. Lyman Counts contact you after the 

17 sale of the farm? 

18 A Yes, sir. 

19 Q Was this before or after you had signed the 0 

20 deed to r-1r. Leonard? 

21 A 

22 Q 

23 A 

24 

25 

Before. 

What did he tell you? 

He told me that he and Bob were going in 

MR. JONES: Objection. That is hearsay; 

THE COURT: Was Mr. Leonard there? 
~. t:..Jt'!J 
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1 Cassell - Direct · ~2 

2 
THE WITNESS: No, sir~ 

3 
THE COURT: Was this on the day of tpe sale? 

4 
THE WITNESS: No, sir, sometime afterward. 

5 THE COURT: I will sustain the objection. Tha 

6 would be hearsay because Mr. Leonard was not present. 

7 BY MR. SCHELIN: 

8 
Q Did you and Mr. Leonard, did you and Mr. Count 

9 view the property shortly after the sale? 
'. · .. ., 

10 A I beg your pardon. 

11 Q Did you and Mr. Counts go out and look at the 

12 property after the sale? 

13 A Yes, after he told me that he and Bob had --

14 MR. JONES: Objection to any references to 

15 what he --

16 THE COURT: Sustain the objection. 

17 When you went over the property, did Mr. Count~ 

18 a~d Mr. Leonard go with you? 

19 THE WITNESS: No, s~r, Mr. Counts only. 

20 BY MR. SCHELIN: 

21 Q 

22 A 

23 half interest 

24 

25 

What did you and Mr. Counts do? 

Well, after he told me that .he. had bought 

in it 

MR. JONES: Objection. 

THE COURT: I will disregard 
1 ~Q 

RUTH JONES GREJN"t'R". "C".S.R. 
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· said that because it is hearsay. Go ahead. 

BY MR. SCHELIN: 

Q What did you and r~r. Counts do, not what he 

said, but what did you do? 

A We .just went around over the farm and he tried 

~o tell him a few thi~gs. 

Q What did you tell him? 

A ~ few things about the ~ater system and one 

thing and another. 

Q How to winterize it and so forth? 

A Yes. 

Was there any paint in the barn? 

A Pardon? 

Q Was there any paint in the basement? 

A Yes, sir. 

MR. JONES: Your Honor, we object to this line 

of questioning. It is irrelevant as to whether or 

not an agreement existed between Mr. Counts and Mr. 

Leonard to purchase the property jointly, and it is 

irrelevant to any agreement between Mr. Leonard and 

Mr. Counts for Mr. Counts to purchase the property 

from Mr. and·Mrs. Leonard. 

MR. SCHELIN: It is not irrelevant. It shows 

I! ,, a pattern. It corr.oborates the entire thing, conne.ct 

1~. --------~--------------ft-UT_H_J_O_N-ES_G_RaE~~:E£~:.-~C-5-R-.----------------------~ 
25 
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1 Cassell Direct 

2 up the entire case of the plaintiff. It shows what 

3 was done and it goes to make up a very important part 

4 I· 
of th~ entire picture that the plaintiff is trying to 

5 present here today. 

6 ·MR. JONES: Your Honor, it is very crucial 

7 though so :far· as. the ~-distinction. between when.~they 

8 were·.in, as alleged, agreement to purchase it jointly 

9 or in a contractural relationship for Mr. Counts to 

10 pu~chase it from Mr. Leonard. Both·theories are 

11 ·present. 

12 THE COURT: Of course, I will not permit him 

13 -to make any statement as to hearsay evidence,. that 

14 being what Mr. Counts said, but I will permit him to 

15 go into what he did for the purposes of determining 

16 whether or not there was a meeting of the minds betwe n 

17 Mr. Lyman Counts and Mr. Leonard with reference to th 

18 ... ~- .. ~·purchase of the property. · 

19 BY MR. SCHELIN: 

20 Q What did you tell Mr~ Counts with reference to 

21 that paint? 

22 

23 

24 

25 

A That the barn roof, part of it needed painting 

and there was sufficient paint in the basement of the house 

down there for that purpose. · 

II· II Q .Did you ever se.e (t~;,signed agreement o.f 

RUTH JONES GREINER. C S.R. 
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~----------------------------------------~'1 
2 purchase that was exe.cuted the day ·or the sale? 

3 A I signed it, but I did not notice Mr. Counts' 

4 name on it. He said I signed it down on the corner, the 

5 bill of sale. 

6 Q Are you saying that you did not notice .1 t or 

7 it was not there? 

8 A I didn't notice it. It could have been there. 

9 There was a .li~:tle disturbance along about that time. There 
.. . .. ., 

10 was a bad storm abrewing a!ld was concerned about 11ghtn1·ng 

11 and so on going on around and a·big crowd.of people around 

12 there, was trying to get them all in shelter and so forth. 

13 Q Did you know which part of the property Mr. 

14 Counts was to be purchasing? 

15 A Nothing except hearsay. 

16 MR. JONES: Objection. ~e·is starting to 

17 testify --· 

18 THE COURT: I will sustain the objec~ion. If 

19 he knows what Mr. Counts told, as to what Mr. Counts 

20 told him. 

21 BY MR. SCHELIN: 

22 Q After talking with Mr. Counts and signing tha 

23 purchase agreement, why did you convey the property to Mr. 

24 and Mrs. Leonard? 

25 MR. JONES: Objection. That is a loaded 

RUTH .JC»tES GREINER. C.S.R. 
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question. The purchase agre~ment was signed on 

October 1 and his conversation with Mr. Counts occurr d 

afterwards. Mr. Schelin indicated in his q~estion 

that it was after he talked to Mr. Counts concerning 

.this proposition and after the document was signed. 

MR. SCHELIN: Mr. Cassell has testified that 

he talked with Mr. Counts prior to signing the deed. 

I think-it is a legitimate que~tion. 
-· . .. - .. _., 

MR. JONES: -The contract speaks for itself, 

Your Honor. 

THE COURT: Did you go ahead and make a deed 

to Mr. Leonard only, Mr. Leonard and his wife? 

THE WITNESS: I did, sir. They made the down 

payment and made the deed of trust for the balance. 

· THE COURT: All right. Go ahead. 

BY 1tffi. SCHELIN: 

Q Did Mr. Leonard tell you anything about any 

agreement that he and Mr. Counts had? 

A· No, sir. 

Q Did he ever deny any agreement? 

A No, ~ir, I told him I -gave Mr. Counts a key. 

MR. JONES: ObJection. 

BY MR. SCHELIN: 

Q ~what did he say? 

RUTH .JONES'GREINER. C.S R. 
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A He didn't say anything. 

Q He didn't say you ~houldn't have done that? 

A No, he didn't. 

Q He didn't pat you on the back either? 

A No. 

THE COURT: Did you discuss with Mr. Leonard 

anything with reference to Mr. Counts .claiming he hac 

one half the property? Did you talk with Mr. Leonard 

pri~r t~·making the deed with reference to Mr. Counts 

claiming part of the property? 

THE WITNESS: I think it was casually mentione~ 

and I think he said yes, that they was going to. 

THE COURT: Go ahead. 

MR. SCHELIN: I have no more questions. 

THE COURT: All right, Mr. Jones. 

CROSS EXAMINATION 

BY MR. JONES: 

Q Mr. Cassell, it was your understanding that 

Bob Leonard and his wife were the sole purchasers of that 

property, wasn't it? 

A Yes, that is true, they signed it, made the 

payment and deed of trust. 

Q That was your understanding on the day-of the 

sa~e, wasn't it? 

RUTH. .JONES , C.S.R. 
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A Yes, as far as I know. 

Q That was your understanding on the day that 

the deed was prepared? 

A Yes, sir. 

Q And the deeds were prepared dated October 6th, 

isn't that correct? 

A I don't remember exactly. It was shortly afte , 

9 early in October. 
: ... ,. 

10 Q If.I showed you a·copy of the deed, you would 

11 recognize it? 

12 A on, yes. 

13 MR. JONES: Judge, that deed --

14 THE COURT: I believe ·it is in the file. 

15 MR. JONES: In the Court·file. 

16 Your Honor, this is filed as an exhibit with 

17 the bill of complaint. I believe that will stand as 

18 sufficient for itself without it being introduced. 

19 THE COURT: Yes, you may ask him from that. 

20 ' BY MR. JONES: 
i 

21 I 
22 II 
23 I 

24 

Q Mr. Cassell, this is mark~d Exhibit C to Mr. 

Counts' bill of complaint in this matter.· I will ask you if 

this is not a deed dated October 6, 1971 from Howard Herman 

Cassell and Ann Cassell to Robert·L. Leonard and Betty J.-

25 Leonard, and if that document is not signed by you, signed 

RUTH JQ!IIES GR I ER. C.S.R. · 
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1 Cassell Cross 4~J 

2 on October 12 or .acknowledged on October 12? 

3 A Yes~ that is my signature. 

4 Q So you had your attorneys then prepare I 

5 believe your attorney was Mr. Jim Elliott, was he not? 

6 A Yes; sir. 

7 Q I believe you had him prepare this deed then 

8 on October 6th, or prior to October 6th, didn't you? 
I 

9 A (-A_f_firmati vely nods head.) 

10 Q And that was .at your request? 

11 A Yes. 

12 Q At that point in·time you had it signed or 

13 prepared for Mr. and Mrs. Leonard? 

14 A Yes. 
.. 

15 ·Q So there is no doubt in your mind but Mr. ::. :1d 
. 

16 Mrs. Leonard were the sole purchasers of the property? 

17 Yes.. I assumed if there was any division~ ~ha 

18 it would be between them two, not me. 

19 Q 

20 Leonard, if 

21 A 

22 Q 

23 A 

24 Q 

25 out between 

Mr. Counts would then be purchasing it rr~~ Mr 

there was 

Yes. 

That is 

Yes. 

That is 

them? 

any? 

a . big "if'"? 

something that 

RUTH .JONES GRE 
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A That is what I thought. 

Q All·right, now at the time this thing 
. I 

I 
apparently from the te·stirnony we have heard here today, this•l 

thing was completed in its entirety on the date of the sale. 

Everything that 1·s on it was ·there on the date of the sale? 

A (Affirmatively nods head.) 

Q And even in light of that, in light of the fac 

that Mr. Counts,.for whatever purpose it is there, his name 

was signed or is placed there on the margin of that,. yQ:l4:u 

still instructed your attorneys to make the deed over to Mr. 

and Mrs. Leonard? 

A Yes. . . 
Q That is correct, isn't it? 

A That is right. I didn't know any better.· · 

Q When you -- well, if Mr. Counts ~idn't give 
.· 

17 you any money, you wouldn't make a deed to him, would you? 

18 A No, I guess not. 

19 Q You didn't get any from Mr. Counts, did you? 

20 A No, sir. 

21 Q When· it came time to sign the deed of trust 

22 which was made to you? 

23 A 

24 Q 

25 A 

Yes. 

And the note was made to you? 

(Affirmatively nods head.) .. ~~ 
RUTH JONES GRl:iN£R:-C.S R 
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2 Q You received money over a period of time? 

3 A Counts was no~ there the day we closed. 

4 Q Counts didn't sign that note either, did he? 

. 5 A No . 

6 Q Who signed that note? 

7 A Betty arid Bob Leonard. 

8 Q Did "Mr. Counts owe you a dime? 

9 A No. 

10 Q For anything? 

11 A No. 

12 Q Involving that property? 

13 A No. 

14 Q Who owes you the money? 

15 A Betty ~d Bob Leonard. 

16 MR. JONES: I believe that is all. 

17 REDIRECT EXAMINATION 

18 BY MR. SCHELIN: 

19 Q Mr. Cassell, to your. own particular knowledge 

20 did lt!r. Counts know anything about the signing of this deed· 

21 or about the signing of that note or about the signing of 

22 that deed of trust? 

23 

24 A 

25 

MR. JONES: We object to the q·uestion. 

·Not from me, he didn't. I didn't. advise· him. 

MR. JONES: He cP-mnlied with his contract. 
(\~7 

RUTH JONES GREINER: C.S.R. 
STINOORA~H R&~RTEA 

IM18TOL. VA.. T&NN 2•201 /711 



II 
I 
I 

1 R ... :.Leonard ~ Direct 52 

2 THE COURT: Go ahead. 

3 MR. SCHELIN:· That is all I have, Your Honor. 

4 THE COURT: All ·righ.t. Thank you very much. 

5 MR. SCHELIN: As far as I am concerned~ he can 

6 be excus·ed. 

7 THE COURT: You may be excused or you may 

8 remain here. 

9 THE WITNESS: Thank you. 

10 (Witness excused.) 

11 MR. SCHELIN: I would like to recall Mr. Leona· d 

12 as an adverse witness. 

13 

14 ROBERT L. LEONARD 

15 was recal~ed and further testified as follows: 

16 DIRECT EXAMINATION 

17 BY MR. SCHELIN: 

18 Q . Mr. Leonard, is it your contention, since your 

19 wife is a party to this transaction,. she is bound only by 

20 what she signed? 

21 

22 

23 

24 

25 

MR. JONES: Objection. That is a legal conclu-

sion .. 

THE COURT: Sust~ined. That-asks for a conclu-

s~on of law. 

MR •. JONES: I state~o the Court 
·~·~ .. RUTH ,JCiNE.5 GREINER, C.S.R. 
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2 THE COURT: Sustain the objection. 

3 BY l\fR. SCHELIN: 

4 Q Mr.· ~eonard, did you get out of a contract· 

5 with the Gillenwaters using·your wife as a tenants by the 

6 entirety? 

7 MR. JONES:. Objection. 

8 THE COURT: That is not·a part of this. 

9 .M.R. SCHELIN: T~at is right, it is not a party 
.. · .. : 
- ·., 

10 to this action, however, .I believe it shows a pattern 

11 that Mr. Leonard acts by. 

12 MR. JONES: Object to any pattern. 

13 THE COURT: I sustain the objection. I will 

14 have to decide this case on the evidence herein and 

15 not on some other transaction, what he might do in 

. 16 another case • 

17 MR. SCHELIN: I ·except tb .:the~ ruling. 

18 That is all. 

19 THE COURT: Thank you, Mr. Leqnard. 

20 (Witness excused.) 

21 

22 H. LYMAN COUNTS 

23 having been duly sworn, was .examined and testified as follow 

24 DIRECT EXAMINATION 

25 BY I-1R. SCHELIN: 
ltUTH ~ONES GREINER. C.S.R. 

STENOGRA~H R&~ORT£R 
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1 Counts - Direct 54 

"2 Q Wha~ is your name? 

3 A Lyman Counts. 

4 Q Where do you live? 

5 A I live in Lebanon, just on the outsk~rts in 

6 East Lebanon. 

7 Q -What is your occupation? 

8 A Insurance agency. 

9 Q Is that here in Lebanon also~ 
.... •!" 

10 A Yes, it is. . \ 
Q 11 On the first day of October, 1977, did you 

12 attend an auction of the H. H. Cassell property in Russell 

13 county? 

14 

15 

16 

17 

18 

19. 

20 

21 

22 

23 

24 

25 

A Yes, I did. 

Q Did you bid on this property? 

A I did. 

Q Did· you later. stop bidding on this property? 

A I did stop bidding at a later time. 

Q Why? 

:MR. JONES: Objection. This is direct examina-

tion and he cannot ask a question that is all encompas~ 

sing of. that nature. 

A 

we had been 

THE C9URT: . Objection overruled. 

I entered in.an agreement with Mr. Leonard wher~ 

(,~ 
. RUTH JONES GREINER. C: S.R. 
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MR. JONES: Objection to any r~ference to an 

agreement. That is the basfs for my initial obj e<?tio· ~. 
I 

When a partnership or agreement is entered into by 

two or more parties for the purchase of land, the . 

Supreme Court, in the case of Burgwy.n . v. Jones and 

others, 113 Va.· 511.,.. it is a 1912 ca.se, and a lead in~ 

case in this·matter states three principles which rnus 

first be pr0ven in order to get to such an ~greement. 
.. . .. ., 

One is that the foundation must be laid that there 

was a pre-existing partnership, showing that has been 

in existence a long time. Two, that they were using 

partnership funds, and three, that if they do, in 

fact, enter into it upon the ~pur of the moment, ther 

must be some basis for foundation laid for the.specul-

tive nature.of the venture. 

In .order to permit Mr. Schelin and Mr. Counts 

to get .to any agreement that was entered into at this 

time.is precluding or is omitting the.base foundation 

·which the Court has~already indicated must first be 

laid. 

THE COURT: That may v~ry well be true with 

refe~ence _to the Statute of Frauds, with reference to 

writing, b_ut with reference to resulting t·rust or con· 

structive trust, the evidence may be produced which 
6..w4· 

RUTH JOI;IJES GR~:.ti'IIIC.rc:ts R. 
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i 
~~--------------------------~11 

is not in writing, such things as· an oral trust. 

MR. JONES: We agree. 
I 
I 
I 
I 

THE COURT: I think the real gist of· this casel.j 
. I 

it will help the lawyers to proceed, I think the real I 
gist and ·the real legal issue in this case is whether 

or not an agreement was made ~etween Lyman Counts and· 

Robert Leonard on the day of the sale to the effect 

that only .one would bid and the property would be 
. . . . ~· 

diviqed, and if that oral agreement was made, then 

Bob Leonard would be a trustee. He would hold in 

trust for Lyman Counts the portion so proved in the 

oral agreement. 

I think the only theory of law·under which you 

can proceed, Mr. Schelin, is on an oral trust· or · 

resulting trust· or a constructive trust, whichever 

you choose· to prove. I have my serious doubts as to. 

the various written documents which have been intro- I 
duced in evidence, specifically Exhibi.t No. 1, becaus~ 

it is so indefinite and fails to really set out all 1 

the terms. In fact, it says the terms to be agreed 

on at a later date. 

I am going to overrule your motion as to any 

evidence pertaining to this original verbal or oral 

agreement which the 
RUTH .JO"'fES GAE E • C.S A. 

STENOGRA~H RIEPOIITEft 

·-··TO&., VA., T&HH. 24201 

is alleging, and he 



'I I 
I 
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2 may produce any evidence to substantiate that positio 

3 ,, If there is any release to be granted to the complain 

4 
i· ·: ant, it seems to the Court at this stag·e, and I re~ · ··: 
i 
! 

5 serve the right to change my mind if additional 

6 evidence is introduced which is not before the Court 

7 on some othe~ aspect of the case, but at this stage 

8 it appears that this is strictly an oral trust case, 

9 and I thl~k any evidence.pertaining to that original 

10 agreement, anything which would substantiate or cause 

11 the parties to be put on knowledge that there was an 

12 oral agreement, I think that evidence will be admis-

13 sible. 

14 
fl 

15 ·I 
II 

16 
,, 

ll 
17 

., 

II 18 li 
!I 
I• 

MR. JONES: Your Honor, we certainly go·along 

with the Court's wishes here. _Again, the case that 

we just cited is an area that is out, that states the 

Supreme Court went into that, said this is where you 

can go outside the Statute of Frauds, but yet those 

19 
p 
.I 
li 

three factors, according ~o the Court and in subseque t 
H 

20 ll !: 
II 

21 II 
II 

cases, must be shown prior 'to getting into that, not-

withstanding the Statute o~ Frauds. 

22 H 
II 

!I 
23 " !I 

II 24 
.I 

25 

THE COURT: There is a case on an oral trust 

that arose in this county in Salyers v. Salyers. The 

·certainly wasn't any. written agreement, just an.under 

standing, and there have be~ several other cases 
?'3 

- RUTH JONES GREINER. C.S.R. 
~NOGRA~.RC~RTCR 
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2 decided by the Supreme Court-by local judges on oral 

3 trusts in various areas. I think this is just the 

4 case, is there an oral t~ust or is there not an oral 

5 trust. D~d he take it -- I think the whole turning 

6 point in the case, with the evidence thus far produce , 

7 is going to hinge on whether or not there was an agre -

8 ment on October 1, or the date of the sale between ~~ 

9 Leonard~- and Mr. Counts. If there was an agreement, 

10 even though it is. oral, Mr. Leonard is obligated to 

11 live up to it. If it was not an agreement, Mr. Count 

12 didn't get anything. Go ahead. 

13 BY MR.. SCHELIN; 

14 Q I repeat my question, Mr. Counts: Why did you 

15 stop bidding? 

16 A Well, I had been bidding, Mr. Leonard, along 

17 with others had ~een making bids. I approached Mr. Leonard~ 

18 I motioned for him to come over and talk to me. I knew he 

19 was in the construction business, or I assumed that he was. 

20 I thought I knew that much about him. We discussed the 

21 situation and I asked him if he wasn't interested in the 

22 front part· of the p~operty~ because I was more interested in 

23 the back part of the property removed from the highway. Witl 

24 

25 

that agreement in mind, that he would take the first part of 

the property, adjoining the.highway with the house, and I 
. ··~~4. 

RUTH .JONES GftEINER:C S. R. 
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1 Counts Direct _ 59 

2 wasn't interested in the house, I wanted the back part of 

3 the property, with the intention of building a house on it 

4 
probably and with that, we quit being competitive in b"idding 

5 and we agreed tentatively from that point how much we.would 

6 bid on the property, and we agreed on what percentage of the 

7 total purchase price I would pay. We tentati~ely agreed on 

8 where the bound~ line would be between the two,· when_ it was 

9 divided, and QJ'l this basis he was to be paving a::.higher·.per-
• .. , 

10 centage of the total purchase price than I was. So I assume 

11 it would be proper for him to do the bidding·instead of me, 

12 and this is the way it was continued. 

13 I did not make another bid and Mr. Leonard did 

14 continue to bid until the auction was completed. 

15 Q Mr. Counts, what were the specifics of your 
. 

16 agreement? Specifics, I want the prices, the parts of the 

17 land, who was to_ do what, and so fQrth and so on. I want 

18 
I! 

19 II 
20" II 

'I L 
21 1

' 
II 
II 

22 II 

23 

24 

25 

exactly what your agreement was and when was this agreement 

made. 

A All right. The agreement --

MR. JONES: Objection. He has alre~dy testifi d 

as to what the terms were. 

THE COURT: _He didn't say what the percentage 

was. He said Mr. Leonard was.to pay more. Objection 

overruled. - -(}'75 I 
·~--~------~--------~11 RUTH JONES GREINER. C.S.R. 

STIIHOORA~ Rlr .. QR'nR I 7 t7 
81tiS'tOL.. VA. T~tN:OO 24201 ~ 



__ _.... ____ .......................... ... .. 

~.....,_..,........_._ ......... ---·--·-·--c.-.---.---*-----~·-----

1 

2 

3 -1 
II I, 
•I 

il 4 ! 

5 

6 

7 

8 

Counts Direct . 60' 

A There was a pause in the bidding and many 

people had left the property and quit, arid I thought had 

quit bidding. Anyway, many people had left. This gave us 

time to discuss it. We pointed our f~ngers and so forth 

about where the poundary~_l.ine. would be. 

There is a tobacco plot or cultivated field 

where tobacco had been raised. Close to that field is a 

9 barn where to~~cco could be hung or stored. We agreed that 
- ~-- , 

10 the boundary line fence would run along a fence above an 

11 orchard on the property, on the property. Would follow that 

12 fence out close to the barn, then it would come down toward 

13 the house and really make an offset in the bound;a_r;y line.to 

14 include the barn, because we agreed that·I would-- that is 

15 the portion I would get and that I would need the barn tor 

16 the tobacco. _The portion that he was "to get, I don't remembt r 

17 being any-cultivated land, so the property was to include th~ 

18 barn and this is what made the.offset. Then it·would run 

19 from below the barn, straight across to another property linE 

20 and it wasn't difficult"for us to point out where the bounda~v 

21 line would go. We agreed that I would pay 30 percent of the 

22 

23 

24 

25. 

total purchase price. 

We agreed, as I said before~ on approx~mately 

what we would pay _for it, but if it went higher than that, 

we would reconsider~ if we wanted.to bid more. 
.J}''G . 

fiUTH JONES GREINER. C S R. 
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2 BY MR. SCHELIN: 

3 Q Was there any agreement as to the width and 

4 the location of the right of way from Highway 645 to the 

5 property that you were supposed to purchase? 

6 A r· am not positive if we discussed the'length 

7 or the width of the right of way at this p~int, but we did 

8 at a later date discuss where:;the right of-way would be and· 

9 how much it would be, how wide. 
.. 

10 Q How wide was it to·be? 

11 A The exact way it came out as to how wide it 

12 would be, Mr. Leonard as.ked me if it would be agreeable to 

13 him changing the normal road of traffic or travel from the 

14 highway over to the back portion. of the property, going 

15 through the front portion. He pointed out where he would 

16 like to put it. 

17 MR. JONES: At this time, I think I understood 

18 the Court's earlier ruling, but I would like to make 

19 an objection at this time that insofar as a trust is 

20 concerned, as the Court has mentioned earlier in a 

21 partnership,.! don't think we have any problems there 

22 because I agree with the.Court that such a thing can 

23 occur, but if we are going forward and proceed then 

24 on the document of October 6th, which purports _to be 

25 a written contract to sell this land, it .is our 
,1'-A.o ... 

RUTH .JONES G\Ei,El. C.& R. 
. &TSNOORAfiH REPORTER 

BRISTOL, VA., TENN. z•ZOI 



··-···-··- -----··-· ·­....... ~------·- ······- ·------·--....------------~- ~·. 

1 Counts - 'Direct 62 . 

II 

I 
i 
l 
I 
I 
I 

1~--------------------------------------------------~--------~1 ·I 
position that the testimony Mr. Counts is giving at 

I 

'I ,, 
this time would be objectionable because the role is 'I 

I 
i 
i violative and is violative of the Statute of Frauds. 

THE COURT: Objection overruled. Go ahead. I 
BY MR. SCHELIN: 

Q Mr. Counts, go on with your explanation about 

the right of way. 

A Mr. Leonard indicated that this would move the 
·I' 

right of way away from the house that was already on the 

property, the dwelling house, which I think, the way he put 

it, he had already promised it to be in the family. This 

would move it over away from the house. In fact, on or abou 

October 6th, we got in Mr. Leonard's pick-up truck with Mr. 

Leonard driving the automobile~ and drove down the grade as 

to where the right of way would be, and he showed·me that it 

would.not be a steep grade, and I agreed that this was okay 

with me. I had no qualms about it. He explained that when 

he had the property surveyed, he would have the surveyor~. 

and this is exactly the way he explained it, he would have I 
the surveyor put markers or stakes or so forth on the center 

where he wanted the right of way to be and where we had 

agreed on. Then the right of way would be 20 feet to either 

side of that, which would encompass a 40-foot right of way. 

Q What later or what caused you to put this 

RUTH .lONES GR • S R. 
. ST&NOGAANt Rltii'ORT&It 

. 81t1STOL, VA., TENN. 2•201 It' I 
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I 
'l-----1 ----------.----1 
II agreement in writing? 

z I 
i 3 .! 

li 
4 11 

II 5 ; 
i 

A On the aame day that we discussed the right of 

way, where it would be that I just finished, when I talked 

to Mr. Leonard, he had told me on the day of the sale, on 

6 
October 1st, on Saturday, he said, "Okay. rr It _was raining 

7 then and people were not interested in staying ·around. They 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
i 

19 I 

II 20 .! 

II 
21 I 

I 
I 

22 .I 
1: 
II 

23 p 
:1 
li 

24 
I! ,: 
li 

25 I 

were leaving. He said, "I will come by your office Monday 

and we will fix qp the details." 

Monday he did not come by my office. Tuesday 

he didn't come by. Later in that week I went out.to see 

what was taking place, and drove up on the property. He was 

there. This is when we discussed the right of way. At that 

time he brought up the subject, said, and I am not sure·how 

it came about, but he said, rrrJiy wife is about to kill me ·now " 

or something to that effect, because he agreed for me to tak 

the back part of.the property. In other words, insinuating, 

I thought --

MR. JONES: Objection to any statements that 

he made. 

THE COURT: I will sustain the objection about 

what he thought he meant. 

BY MR. SCHELIN: 

Q Just say what he said. 

A He said, "My wife is about to get me for letti g 

RUTH JONES GREINER.' C.S.R. 
&T&NOGRA~ R~RTE~ 

II~ISTO~. VA, TENN. 2~201 
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'I 
! 
i 

I 
like l'' 

price. 

the back part go, :especially ·at: that ·.price," something 

that. Then it came up and we got to talking about the 

And he said that he had asked Mr. Cassell or he had thought 

Mr. Cassell had some bad advice, that he.thought he shoul~ 

take a different down payment from what the sales agreement 

was to be the day of the sale, and he said, "Would it make 

any difference to you on the amount of down payment?" 

And I said, "None at all." I said, "I am goinj 

to make -- I have made arrangements for the money anyway and 

it doesn't make any difference what the down payment is." 

Then the amount came up, percentage. -Mr. 

Leonard said something about a third. I said there wasn't 

any agreement on the third. The agreement was that I pay 

25 percent .. 

He said, "Well, you know· I can't let you have 

the back for 25 percent." 

I said, 11 fJir. Leonard, you are forgetting you 

are not letting me have anything. I am buying from Mr. 

Cassell." 

He said, "Well, there is just no way I can go 

along with that." Said, "The agreement was a third." 

I saw then that ·Mr. Leonard had second thoughtf . 

Mr. Leonard had changed the thing from our original agreemen~ . 

MR. JONES: Objection. Mr. Counts is going ....... 
RUTH JONES •. C.S.R. 

' StENOGIIIA .. H R&~RTER 
B .. STOL. VA •• TENH. 241201 
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into 

THE COURT: ·.Let me ask you, no one has int;ro-

duced Exhibit D into evidence, but the Court, it is 

before the Court and I notice in the file as Complain 

ant's Exhibit No. D a deed mad~ from Robert L. Leonar 

and Betty Leonard to Lyman Counts and Erma K. Counts. 

Was money transferred between the parties pursuant to 

that deed? 
.... , 

. MR. SCHELIN: I just haven't gotten into· .a11: t-·. 

that yet. 

.THE COURT: If you would put all the exhibits 

in here together, I can consider them all at one time 

Did you pay any money pursuant to this deed 

that is in the file here, dated the 27t.h day of 

December, to you and to your wife? 

THE WITNESS: Money was depo.sited, Your Honor~ 

when the question arose as to, that there would be a 

conflict and whether the property would be deeded and 

how it would be deeded, and I thought it was going to 

~e deeded to me when it wasn~t, and it was deeded 

without my knowledge. 

THE COURT: What was the percentage? Do you 

know what the percentage of it was, percentage of 

overall purchase·price was as set out in. this deed? 
~ ..... 

RUTH JONES G • C.S.R. 
ST&NOGAAPH R&~RT£M 
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THE WITNESS: This is the reason for Exhibit l' 

. 11 
t.rle agreed the day .on the price of 25 percent. When Ill 

"1"1as back talking to him on the property, after he had!! 

failed to keep his agreement to come to my office, 
. . 

then he·came up with the third. I told Mr. Leonard, 

I. said, "Look,· it looks.like I n~ed an attorney now, 

but," I said, "I do not want this to get into a drawn 

·OUt court process. I am not saying that I will not 
~ .• 
.... !. , 

agree ~o pay a third, if that is what it takes, becau e 

I do want the back portion of the property, as I had 

shown earlier. If this is a disagreement, then okay, 

but let's put it in writing now, so when I come back 

the next time it won't be 50 percent or 60 percent." 

THE COURT: Is the amount in the deed, ·what I 

am trying to get at now, is the amount in the deed 

that was made to-you and to your wife, is that ·based 

on 33 1/3 percent? 

THE WITNESS: Yes., sir, for that reason. 

THE COURT: All right. But you were willing 

to accept the 33 1/3 percent? 

THE WITNESS: Yes, sir . 

THE COURT: All right, go ahead. Excuse me 

for interrupting. 

MR. SCHELIN: I have lost my train o·r thought. 
_6 __ ~a-> 

RUTH -40NES ar-ttrf£lr. C.S ~. 
~ENOO~APH R&~OATER . 
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I 

·~------------------------------------------------------------~' 

2 BY MR. SCHELIN: 

3 Q Mr. ·Counts, after your agreement with Mr. -

4 I Leonard on the day·of the sale, did you subsequently cease 

5 1. bidding? 

6 A I made no other bids after we agreed what we 

7 would do. 

8 Q How many bids did you make that day prior to 

9 your agreement? · 
.. · .. ,. 

10 A I don't know how many. I made more than one, 

11 but I don't know how many. 

12 Q Did you know of the deed from ~w. Cassell to 

13 Mr. ·Leonard and his wife? 

14 A I did not know it was being deeded to Mr. 
\ 

15 Leonard and his wife until I was presented a deed from some-

16 one from Mr. Leonard's counsel 

17 Q Say that again. 

. 18 A I was not aware that it had been .deeded from 

19 Mr. 6assell to Mr. Leonard until I saw a deed deeding it ~ 

20 ftrom 1·'1r. Leonard to me·. I did not expect it to be deeded 

21 that way. 

22 Q I show you a copy of a deed dated October 27, 

23 from Robert L. Leonard and Betty J. Leonard to Lyman Counts 

24 and Erma K. Counts. Is this the deed that you are referring 

RUTH JONES GR~INER. C.S.R. 
~NOGRA~ RE~RTaR 

. IIRISTOL, VA •• TCNN. 24201 
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A Yes, it is. This is the first deed that I sal-1 

and this deed, this property was not to be deeded to ~Ir. 

Leonard, and I wb~ld not accept it. 

Q Why wouldn't you accept it? 

A There were two or three things in it that we 

had not agreed to when, I thought Mr. Leonard was having 

deeds prepared to the correct purchaser of the property, and 

that is deeded. the first part of the property to him and the 
-.. ~ .. ,. 

10 back part to me. I thought this was being done. 

11 

12 

13 

. . 14 

15 

16 

17 

·18 

19 I! 
20 II I. ,: 

li 
if 21 

22 I 
i 

23 I 
24 

25 

MR. JONES: We object to what he thinks. Ther 

has been testimony here today as to what happened and 

Mr. Counts is now thinking --

THE COURT: Overruled . 

THE WITNESS: Mr. Leonard carne by my office, 

not with this deed, he came by my office and said, 

"The deeds are almost.ready." He said, "Would it be 

okay if we put in the deed on the back part," or 

something to that effect, "you don't subdivide it for 

at least five years?" 

I said, "No, it wouldn't be okay, b~cause I 

should have that right to do what I want to with it.'' 

I wouidn't agree to that. 

I said, "What if I got ~n ~ financial.bind and 

I may have to sell a lot or something to maybe save 

C 5 R. 
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the whole thing or something of that· nature?" 
I 

He said, "vlell, if you got to where you had to;J 
I 
I 
I 
I 
I 

you come to me and I would release it. " 
I 

I said, "If you will do that then, why not· now1 

I will not agree to it. II 

With that, he left my office. 

BY MR. SCHELIN: 

Q Mr. Counts, was it part -- according to the 
"' • ..•.. 

agreement that you and Mr. Leonard had the day of the auctio , 

who was to complete the negotiations for .this property? 

A Ask that again. 

Q I said according to the agreement that you and 

Mr. Leonard had on the day of the auction, who was to com-

plete the negotiations for the property? 

A Well, when Mltty and Mr. Leonard were together 

when the bidding was completed, Mr. Leonard was at that time 

my understanding was that I was paying 25 percent. And he 

got up to go'on to complete the deal, I thought that he 

should do that because he was 75 percent owner and I was .25 

percent. I didn't think that I should be in front of him 

doing it for that reason. 

Q Who arranged for the preparation of the plat 

of this property? 

A We discussed t~lR~rveying and we agreed that 

RUTt; JON£5 GREINER. C.S R 
ST&HOGftA~H RE~RTER 
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2 ~~. Leonard would contact Mr. Carpenter here in Lebanon, who 

3 ·is a land ~urveyor. I would contact Mr. Kenneth Addison,.·W.h 

4 

5 

6. 

7 

lives in my area, who is a land surveyor, and the one that 

could survey it the soonest is the one that we would have do 

it. 

Q Who ultimately did it? 

A Mr. Carpenter ultimately did it, and that was 

after I called ~he Addison residence to check on when I coul 
: .. ,. 

have him do it. 

Q Did Mr. Carpenter perform, do the survey as a 

result of any communication with you? 

A None. 

Q In other words, Mr. Leonard gave him all the 

details? 

· .A To my knowledge. 

Q Did the plat constructed ·or performed pursuant 
•' 

to Mr. Leonard's instructions accurately show the boundary 

line between the 18.58 acres that Mr. Leonard was to receive 

and the 30.7202 acres that you.were to receive? 

MR.· JONES: I think the best evidence on what 

.the plat shows would be ·the plat. 

THE COURT: Let him say whether or not he is 

in agreement. 

A It appears th~t JlRfts surveyed as we had 
'RUTH lONES GREINER. C S.R. 

~&NOGRAPH REPORT£A 
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Counts - Direct 71 

agreed on that date, because the fence, and I didn't put up 

a fence, but a fence has been erected since the day of the 

au~tion, and the ~ence is erected on the general lines that 

we agreed on, yes. 

THE COURT: Who put up the· fence? 

THE WITNESS: I did not see any of it being 

erected and I do not .. .know. 

~~~ COURT: Has it been put up since the date 
. "'·, 

.of the sale? 

THE WITNESS: Since the auction, yes, sir. 

BY MR. SCHELIN: 

Q You say this fence does follow the general 

lines that you and l\1r. Leonard agreed upon? 

A That is right. 

Q Do you have a copy of that plat? 

A Not in my presence. I have a copy I think at 

my home or office, yes, and it appears to be in order. 

Q Could you have someone go and get that plat? 

A Probably so .. 

THE COU~T: Mr. Counts, was the des~ription 

given in the deed on the 27th, was that the descripti n 

which was taken from the Carpenter survey? 

THE WITNESS: It is my understanding that it 

was, Your Honqr. There were things, I looked at it, 
~-.c., 
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it appears that there are some errors in some direc~ 

tions. 

MR. -JONES: Not by way of objection, but in 

order to assist the -Court, we had a girl in our offic 

prepare the deed and she used the exact calls. How-

ever, by using· the exact calls and· not reversing it~ 

the property ended up being on the west side of the 

highway·· as opposed to the east side where it actually 
. . ... -

lays, but the calls are identical to the ones that 

are there, but they should be reversed. 

THE COURT: In other words, you are not in 

dispute on the Carpenter survey and on the deed, othe 

than the fact that the description needs to be, calls 

need to be reversed? 

MR. SCHELIN: The calls need to be reversed. 

The only thing in dispute is the width of ·the ·right 

of way and restrictive covenant. 

THE COURT: I don't see how the survey would 

help us then. 

MR. JONES: I would also point out for the 

Court's information-that the survey does call for a 

30-foot right of way. 

·MR. SCHELIN: .That is right. 

THE COURT: All right. 
..L-.oo 
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2 BY MR. SCHELIN: 

3 Q Mr. ·Counts, does the survey call for a 30-foot I 

4 right of way? 

5 A It appears on the survey as a·30-foot easement 

6 Q That is what was agreed upon by you and Mr. 

7 Leonard? 

8 A We did not agree on 30-foot. In fact, Mr. 

9 Leonard volunteered that we would have a survey made, the 
: .... _,. 

10 stakes put up and rig~t of-way would be 20 feet of either 

11 side of the stakes, totaling 40 feet. 

' 
12 Q What clauses in .. the· deed .that you nave··ther.e· · ·. 

13 were not the same as agreed upon between you and Mr. Leonard 

14 A Well, your paragraph showing the easement _or 

15 ingress and egress to the af'oresaid property, it ·:.does ··.not 

16 specify in here the amount, or the width.. It says right of 

17 way being shown by that map in·plat, and the plat shows· 30 

18 feet. Of course, it does not say 30 feet in the deed. On 

19 the plat it does. 

20 Q Are there any other objections to this deed? 

21 A Well, it has in the paragraph about.the heirs, 

22 executors, and assigns, "that the apove described land shall 
. . 

23 not be subdivided for the purposes of building residential 

24 homes or apartm~nt complexes, campgrounds, hotels, mote~s, 

25 industry or commercial use, sai;t~ovenant to be made covenan·~ 
4l\~~ . I 
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Counts - Direct 

with said land.u 

Q Was that agreed? 

A We did not agree that we would not subdivide 

or develop either part of the.property, Mr. Leonard 1 s proper y 

or the back portion that I was purchasing.· 

Q No agree~ent similar to that was entered into 

on the day of the sale? 

A Noqe .. 
.. .. .... 

Q Did you at any time have a conversation regard 

ing the sale and the purchase qf this property with its 

owner, Mr. Cassell, and if so, would you please describe the 

events and so forth. 

A I had been to look over the property before 

the sale, and I had talked to Mr. Cassell before and had met 

him. On the day· of the sale, I signed a copy of the purchas 

agreement for the agent of the auctioneer, exactly on the. 

document where she asked me to sign it. I did not think it 

was proper for me to go to Mr. Cassell and say, "Hey, I own 

the back part of the farm now," because· he had other people 

selling it for him and taking care of the paper work at that 

time. 

After Mr. Leonard failed to come by and meet 

the agreement, the first.of the following week later, I went 

back out and talked to Mr. Cassell. ,_an 
tlUTH ~ONES GREtNER. c s R . 
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! 
i 
I 

~----------~--------~--,1 

anyway;; on the property the first time I went out there. But 2 
I 

3 later I talked to Mr. Cassell.on the first, I believe it wasli 

4 
I 
I the first time that I saw him after the sale, informed him 

5 that I was in partnership with Mr. Leonard in buying this I 

6 property, and we ·got to talking about the property in genera~. 

7 He said, he brought up the fact that the water, he had a 

8 spring with lines running into water troughs for the stock. 

9 He said, "If yo~ don't drain those lines in the winter, they 

10 will freeze." 

11 I asked him if he would walk over with me to 

12 look at it, show me what to ~o. 

13 He said, "No, I don't feel like doing that." 

14 I said, "Would you ride over in my car." We 

15 11 got in my automobile, drove over to the farm spring and he 

16 II showed me precisely how to drain the pond for winter protec-

17 II tion •. 

18 II Coming back, or after we got back to the prop-

19 II erty, he said, "Now I \'I ill tell you something else." And he 

20 

21 

1 was aware then that the part of the farm that was to go to 

.I me included the barn. He said, "We started paint~ng the bar 

22 II roof and we didn't complete it.'' He said, "There is paint 

23 

24 

25 

! left over and it is in the basement of my house, enough to 
I 

I 
I 
,I 
I' I 
! 

fin~sh it." H~ said, ":I; would advise you getting this paint 

and finish painting the barn roof before winter." 
LQ~ 

0 
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Q Did he give you a key to the place? 
I 

A I asked him about coming in on the property. 

You see, at the time he was living in Abingdon. He would 

come over occasionally to oversee things, see that everythin 

was okay. Sometimes you go out there and· the gate would be 

locked and other· times he would be there. He said, "If ·you 

need to com~ back or something of that nature," he said, "I 

have got a ke~. You can have the key to the property." So .. -( 
... •_., 

he gave me a key· to the front gate. 

·Q Is that the last time that you saw Mr. Cassell 

A No, I saw Mr. Cassell after that. 

Q I know, but what -- is that the last time you 

saw him prior to getting this copy of the deed? 

A I don't remember talking to Mr. Cassell again. 

until I found out the deeds weren't prepared the way that 

they were su.pposed to be~ 

MR. JONES: Objection. ·That is a conclusion 

on his part, what he understands. 

BY MR. SCHELIN: 

Q Did you sign or execute a note for the purchas 

of this property and to act as part of the purchase price of 

this property?· 

A Did I sign a note? 

Q Yes. 

·RUTH .JONES GREINER, C.s:R. 
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1 Counts - Direct 77 

2 A For who? 

3 Q To Mr. Leonard. Did you and -your wife execute 
I 

4 
I a note for the balance of the purchase price to Mr. Leonard? 

II A I believe we did. 5 i 
I MR. SCHELIN: Your Honor, I don't have· a copy 6 

' i 7 I of that right now, but it is one of the exhibits. 

8 THE COURT: The note is an exhibit in the file 

9 -TH.E. WITNESS: I am not sure what day, but I am 
·!' 

10 pretty sure we did. 

11 THE COURT: It is before the Court. 

12 BY MR. SCHELIN: 

13 Q Did you also deposit the down payment with the 

14 Court when the difficulties arose over the deed and- the way 

15 it was prepared? 

16 A I· did.. I made that dep.osit, yes. I was will-

17 ing at all times from the beginning of the transaction to do 

18 what was to be done. The reason that it was made was to---

Mr. Leonard made the down payment, I assume, because he was 

carrying the transaction at the time. It was not asked for 

me to make a deposit before this disagreement came. up. 

22 Q When you entered or when you went out there 

23 for this auction, did you have any intention of entering int 

24 an agreement wi·th Mr. Leonard on purchasing it? 

25 A I did not. (;93 
RUTH JONES GREINER. C.S R. 
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~~------------------------------------------------------------~ 

2 Q What caused you to enter into the agreement? 

3 A I thought, Mr. Leonard being a building con-

4 tractor, he might be interested in the front.part of the 

5 property, but n9t the back part of the property, because I 

6 did not think that there was --

7 MR. JONES: Objection. He is testifying on 

8 assumption. 

9 ~HE WITNESS: This was my feeling at the time 

10 that I was out there at the sale. I did not want the 

11 rirst part of the property on the highway. There was 

12 a house on it. I didn't want the house. If I had 

13 bought· ·the whple .:property:, I· would: have· trietl: .to·~.sell 

14 the rront part anyway. This is the reason, I thought 

15 I was wanting the back part of the p~operty. Mr. 

16 Leonard probably wa~ more interested in the front pari 

17 and we would buy it together, and not bid against eac1 

18 . other. 

19 MR. JONES: He is testifying on assumption. 

20 THE COURT: Did you subsequent to that decisio1 

21 discuss this matter with Mr. Leonard? 

22 THE WITNESS: ·r did discuss this matter with 

23 him and he agreed, said he was more interested in the 

24 first part of the property that joined the highway. 

25 THE COURT: Objection overruled. 
. _f1Q4 . 
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2 BY MR. SCHELIN: 

3 Q When was the. first time you found out that he 1 

4 wasn't satisfied with th·e agreement he made with you the day 

5 of the sale? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

MR. JONES: Objection. That is asking for a 

conclusion on the part of the witness. 

THE COURT: If he knows. Find it out from Mr. 

Leonard:· · 
: r • •• 

THE WITNESS: He was to come by my office on 

Monday following the sale. That was the a~reement. 

He did not. The first time I saw Mr. Leonar~ again, 

I drove out there. He was there. Before I left,_I 

found out that there was a disagreement, something to 

the effect that his wife was about to get him for 

~etting the back part of the farm go, and from there, 

the disagreement started as to the percentage that I 

was to pay. 

BY MR. SCHELIN: 

Q That is what caused 

A That is exactly and the only thing that caused 

22 this Exhibit 1 to be in writing. We looked in the vehicles 

23 for-a piece of paper. I did not have anything larger to 

24 write on. Mr. Leonard brought that out of his pick-up truck 

25 Q Who wrote the agre~~nt? 
.,.,~ ..... 
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A I wrote the agreement on paper furnished by 

~w. Leonar~, and we resolved the differ~nce and the only 

differences at the time that we had l-lere resolved in writing 

MR. JONES: Objection. That ~riti~g speaks fo 

itself. The writi~g states unequiv6cally ~t the bot-

tom that there ·were ·ot·her things to be agreed upon. 

THE COURT: Go ahead. 

9 I BY 

10 I 
MR. SCHELIN:· 

. ·., 

Q What did the phrase· "-$41,66'7 and ·~terms·:-to· Qe 

11 agreed upon later" mean? 

12 

13 

14 

15 

I 
16 

I 

I 
17 

"18· I 
I 19 11 

li 
20 i 

21 

.22 

23 

24 

25 

MR. JONES: Objection. I think that question 

MR. SCHELIN: Where there is fraud alleged, 

then any and all evidence ~s to what agreements and 

so forth is admissible in evidence,- and we are.alleg-

ing fraud in this case. We allege it in the bill of 

complaint. We allege it in the opening arguments and 

we are alleging it now. I think that it is permissib e 

for Mr. Counts to explain what that means, since the 

opposing party has raised objections to it. 

MR. JONES: There has been no underlying proof . 

or any basis or· proof of any fraud from any witness 

up to this and certainly there hasn't been any now. 

THE COURT: There is an ambiguity and the Cour 

~s going to let him ask. (.96. 
RUTH JONES GREINER. C.S R 
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MR. SCHELIN: .76 Cor.p. J.ur ... 372.~ · : 

states that one of the definitions of fraud is the 

insertion of restrictions or reservations not agreed 

upon. 

THE WITNESS: The reason for that~ it still 

was not established at that time to my knowledge what 

the down payment would be. There was 29 percent men-
-· 

tioned and· there was'30 percent mentioned. Mr. .. ; 

Leonard said, "I believe Mr. Cassell is getting some 

bad tax advice." He said, "I am going to ask him if 

he will take more as a down payment." He said, "Does 

it make any difference to you how much we pay him as 

a down payment?" 

. . 
I said, "It makes no difference whatever, if 

we pay him all of it or if we pay whatever. It makes 

no difference." That is the reason .for those terms . 

18 that was to be established ~ater, at that date it 

19 wasn't established. 

20 BY MR. SCHELIN: 

21 Q These terms included the financial terms, 

22 nothing to do with restricted covenants? 

23 

24 

25 

A Restricted covenants hadn't come up. 

MR. JONES: ·He is asking for a conclusion. 

There has to be .a: meetin~ o.f the mfnds of ·the two 
•~'fl? 

RUTH .JONES GREINER. C.S.R. 
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i 
·~------------------~--~, 

parties. I 
MR. SCHELIN: There was a meeting or the minds .J 

I The property with boundary lines. 
I 

THE COURT: Sustain the objection on the groun~ 

I the question is leading. I will permit him to answer 

if the questi~n is properly asked. 

In other words, did you discuss anything at an 

time a~~ut·putting restrictions about a subdivision 

in the deed? 

THE WITNESS: Your Honor, it had never been· 

mentioned at that time. 

THE COURT: Did you know anything about it 

until you received the deed dated October 27? 

THE WITNESS: No, Your Honor, I did not. 

THE COURT: Go ahead. 

17 BY MR. SCHELIN: 

18 Q I believe that you testified earlier that Mr. 

.19 Counts~ had asked you if you ~ould object to certain restric 

20 tions, is that correct? 

21 A If Mr. Leonard asked me if I would? 

22 Q Mr. Le.onard, I am sorry. 

23 A He came by the office and stopped and carne int 

24 my office, ~at down and sat down at my desk. He said the 

25 deeds were almost ready. He di~not say that the land was 
t·.~~ 
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deeded to him and would be de~ded to me~ he said, "The deed 

are almost ready. Would you object to putting in the deed 

that it would not be subdivided for· five years?" 

Then I said I would object, and ibis is the 

first knowledge I had when he said that "the deeds are almo 

ready, would you objec~?" 

I said I would object. But I still did not 

9 know that they-w~re to be put· in until I visually saw the 

10 deed. 

11 -Q This was after the first of October, is that 

12 correct? 

13 A Yes. 

14 Q There were no agreements as to restrictive 

15 covenants at all on that day? 

16 A There was not and there was no agreement or 

17 mention of them the day that I went out there and we talked 

18 I about the right of way. I· ., It still did ~o~ come up. As I say 
I 

19 we resolved all of the differences at that time_on this. piec 

21 

20 of paper, Exhibit 1. 

I 
I 

tl 
Q That·piece of paper was to resolve the differ-

22 ences that arose from the agreement ·on the 1st, is-that 

23 correct? 

24 MR. JONES: He is asking for a.conclusion on 

25 behalf or the witness. estill has to be a meetilg 
RUTH JONES GREINER. C.S. R. 
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of the minds between the parties. 

THE COURT: · I. sustain the objection. 

MR. SCHELIN: That is all I have. 

THE COURT: Before we start cross examination, 

we will take a five-minute recess. 

Thereupon, a recess was taken ·at 4:15 p.,. 

and reconvened at 4:30 p.m .. . . 
-THE ·couRT: All right, go ahead, Mr. Jones, 
:. t .• " 

with cross examination. 

CROSS EXAMINATION 

BY MR. JONES: 

Q Mr. Counts, what time did you arrive at the 

sale? 

A I am not sure what time it was. 

Q Was it before the sale started? 

A I think it was, yes. 

Q Was there any announcement made prior to the 

beginning of the sale? 

A I believe there was. 

Q Were the terms of the sale announced? 

A I believe they were announced. They had talke 

about it or something, yes • 

Q Was one of those terms of the sale the fact 

that there would be a down payment made on the property that 
1 (lfl 
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2 day at a certain percent? 

3 ~~· SCHELIN: Would you.speak louder, Mr. Jone . 

4 I ·am having trouble hearing you. 

5 A . I think there was· something said about the do\'1' 

6 payment, the percentage. I am not exactly sure what it was. 

7 Not only did I hear it announced, it .had been mentioned, yes 

8 BY MR. JONES: 

9 Q At.that point in time you knew whoever pur-
. • .. , 

10 chased the property would have to pay some money down that 

. 11 day? 

12 A I expected that, yes. 

13 Q You went prepared to do that then? 

14 A I wasn!t prepared? 

15 Q You went prepared to do that? 

16 A If necessary, yes, to pay, yes. It said cash 

17 down,· but it did·not say definitely that day, it said cash 

18 down. That could have meant the day the deed was prepared, 

19 I don't know. 

20 Q You were prepared to pay money down that day 

21 if you purchased the property? 

22 A If l purchased the property individually, I 

23 was prepared to pay. 

24 Q 

25 

Did you make bids on this property? 

I did. 
1.01. 
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2 Q When did you start making·bids? 

3 ·A . When did I start? 

4 Q Yes. Do you remember what amount? 

5 A I don't, but it was less than $100,000 .. I 

6 don't remember when .. 

7 Q Did you·make bids subsequent to that rirst bid 

8 A I did. 

9 Q Bow high did you go? 
:. , 

10 A I believe the last individual bid that I made, 

11 I didn't bid in other words, just the two people exchangi g 

12 bids, but I believe the last individual bid I made was 

13 $107,000. 

14 Q Had you made arrangements for financing of tha 

15 farm? 

16 A I had. 

17 Q Who with? 

18 A With the Cumberland Bank and Trust Company. 

19 Q Was that, you had made those arrangements, I 

20 assume, then or you had made those arrangements in the event 

21 you purchased it individually or ~ith someone, had you not? 

22 A No, I made those arrangements that I would buy 

23 it individually. It hadn't entered my mind that I would be 

24 purchasing it with somebody, especially Mr. Leonard. 

25 Q Did you intend t~~ whatever arrangemenmyou 
RUTH JONES GREINER. C.S R. 
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had made to purchase it, regardless of the manner in which 

you purchased it? In. other words, were you going to borrow 

the mo~ey to do it? 

A That is right. 

Q Where did you make those arrangements? 

A I answered that, Cumberland.Bank and Trust 

Company. 

Q rfuat individual did you deal with there? 

A I talked with Mr. Carl Arrington. 

Q Do you have him here to testify to supstantiat 

that? 

A He is not here, but he could be. 

Q But you don't have him here? 

A He is not here, no. 

Q Did you go over this piece bf property prior 

17 . to the day of the sale? 

18 A I had been over the property, yes, basically, 

19 the outline of it, not every foot of it. 

20 Q Who did you go over that property with? 

21 A I had been over the property with my· wire·and. 

22 once or twice, I don't remember now, if I had been over it 

23 with anyone else·. 

24 Q 

25 Rasnake? 

Went ·over it with your brother-in-law, Bob · 

1.03 
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A I believe·. one time I did, because at one time 

he mentioned that lle might be interested in buying~ be·fore i 

was put up for auction. 

Q Were the two of you interested in buying? 

A We thought before the auction we might go 

together and buy it, and I talked to him before the auction 

and he did not seem interested at the time. He had lost 

. l 

interest. 

Q Why did he lose interest? 

MR. SCHELIN: I object. 

A No way I can tell you how he lost his interest 

.BY MR. JONES: 

Q You have told us a lot about what Mr. Leonard 

thinks. You should ~now what Mr .. Rasnake thought. 

A No, I don't believe I told something that Mr. 

Leonard thought. I talked about what he said. 

Q You have assumed a lot though today. 

THE COURT: Let's go on and ask him questions. 

BY MR. JONES: 

Q Mr. Counts, approximately how many people were 

there at that sale? 

A I would say probably ~0 or 50 people. 

Q Were numerous bids made? 

A They. were. 
IIUTH JONES GREINER. C.S.R. 
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2 Q Did you know Bob Leonard before this date? 

3 A I did. 

4 Q How long had you knowri him? 

5 A I had known the name and the face where I 

., 
i 
i 
I 
I 

i. 

i 
II 
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6 could put them together for maybe two or three years, I don'~ 

r 
7 know.. I had not talked to Mr. Leonard to my knowledge or 

8 had any dealings with him unti 1 just a few short months prio·, 

9 to that. 

10 Q ·what was the basi's of.those dealings? 

11 A He had been in my office and we had done some 

12 business together. 

13 Q With regard --

14 A I had insured some property that he owned. 

15 Q Did you insure the property or did he just 

16 make an inquiry as to the price? 

'17 A· Policies were issued, premium was paid. 

18 Q In Mr. Leonard's name? 

19 A .Yes, sir. 

20 Q How long before the purchase of this prope~ty 

21 did this occur? 

22 A A few months. I didn't go back and check +he · 

23 record. 

24 Q Did you have any other contact, either social 

25 or businesswise, prior to the· sale, other than that? _, ....... 
RUTH JONES ..... ~ • c.s R. 
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A 
0 

I did not, to my knowledge. I don ' 0 t 

having any other. 

Q Had you ever bought propert~ with Mr. 

before? 

A I had not. 

Q Do you·visit with him socially? 

A I never have. 

0 I 
remember I' 

0 I 

" Oil 

Le<;:>nard li 
I 

Q --At what' point in time or what was the bidding 

10 when you alleged to have entered into this agreement with Mr 

11 Leonard? 

12 A I believe we entered into ah agreement -- well 

13 the bid was definitely over $107,000, and it was less than 

14 $120,000 when I entered in with him. It~seems like it was 

15 approaching $120,000 maybe. 

16 Q You discussed thenowhat you were going to pur-

17 chase? 

18 A Yes, we did. 

19 Q You discussed what you were going to purchase?' 

20 A We discussed together that we would try to 

21 purchase the property. 

22 

23 

24 

25 

Q Jointly? 

A Thatois right. 

Q Andoyou atothat time discussed, ·I believe you 

testified earlier where the boundaries were going to be? 
. ..an.C. 
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2 A That is right. 

3 Q Where were you standing from this boundary? 

4 Could you see it? 

5 A We could see the general lay of it, yes, we 

6 could see -- in other words, see the barn, tell where· it was 

7 You could see the orchard to tell· where the fence would be 

8 to run above it. Yes, you could outline it from where we 

9 were .. 
:. ·.,. 

10 Q You didn't know where the back part of it 

11 would be? 

12 A The back part of the line? 

13 Q The back part of the farm, you didn't know 

14 what the perimeter would be?. 

15 A Didn't know what the perimeter was, but we 

16 established a line before the barn, the part that we could 

17 see, a straight iine. 

18 Q From that point could you determine the part 

19 that you supposedly were to get was larger than the part that 

20 Mr. Leonard was to get? 

21 A It was· obvious to me, yes. 

22 Q Obvious to you that it was larger or smaller or 

23 the same size? 

24 Q · A larger. piece of property. It appeared to me 

-that it was more acreage, yes. 1.07 
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Q Did you know the amount, number of acreage, 

the total acres? 

A Total acres? 

Q What was it? 

A Forty-nine plus, between ~9 and 50 acres was 

my understanding. 

Q . You were to get more than Mr. Leonard was to 

get? 
·• ··t' 

A In acreage. 

Q In acreage. That was your agreement? 

A Right. It hadn't been surveyed and hadn't 

been established and sometimes looking over property can be 

deceiving, but it appeared to be it was more in acreage, yes 

Q You say that you indicated that you would pay 

25 percent, I believe? 

A That is right. 

Q That was the term that you agreed on at that 

time? 

A Yes. 

Q That was the term that Mr. Leonard agreed on, 

according to your testimony? 

A Yes, sir. 

Q You agreed on that boundary line and Mr. Leona~d, 

according to you, agreed on that boundary line? 
1{)8 
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A Right. 

Q There was nothing else agreed on other -than 

that? 

A Well, the boundary line~ it showed -- of cours , 

to take in the barn, we mentioned the barn to Michael and so 

forth, but the boundary line would encompass those two items 

We said there would be a right of way. It didn't come down 

as to that time as to width of 
: 

the right of.way. 
... 

Q Didn't know where it would be? 

A No, we didn't discuss where it would be. At 

the time I assumed that he would leave it where it was. It 

was okay with me where it was. 

Q What right of way? 

A Well, not right of way maybe, but where the 

general travel, there is a place and I guess it is still 

there, as to one. mode or travel or one path of travel ·that 

vehicles travel going up to the house is a driveway and ther 

is gravels on it and from there leading to the gate or the 

back part of the property, there is one line or travel that 

is easier to travel than others and there was evidence that 

that was the traveled path. 

Q That is what you thought or what you assumed 

in your mind would be your easement, didn't you? 

A I assumed that the right of way at that time "',.,Q 
RUTH JONES GRiiNEft."'c SR. 
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2 would stay in the same place. 

3 Q · \o/hich would be, that particular driveway and 

.I 
4 ij that path that you are referring to. 

5 A I assumed that. 

6 Q How wide was that? Just guessing, how wide is 

7 that right of way or.that road, driveway? 

8 A It is wide enough for a vehicle easily, but 

9 the highway --

10 

11 

12 

13 

14 I 
15 II 
16 I 

I 
I 

17 

1s 
1
1 

19 II ,, 
,: 20 . 

i! 
21 p 

I 
' 

Q Eight feet.or 10 feet? 

A I would say 12 to 15 feet. 

Q And you agreed upon that as the easement then? 

A No. 

Q You just said you did. 

A We agreed on that area, that location, we 

didn't agree on the width. 

Q Did you discuss the footage? 

A We didn't discuss the footage at that time, no. 

Q How soon after did you discuss the footage? 

A When we came back and I talked to Mr. Leonard 

on the property later, the next week, when he suggested we 

22 ~ 

1 
move it. 

23 II 
II 
,; -24 

Q That is when you discussed your right of way? 

A That is when he volunteered the width or the 

25 
i 
' right of way and asked if I objected, which I didn•t. 
,r----------------~~--~rum;x;~~~~~~----------~----------1 
I
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2 Q Then, Mr. Leonard, I believe, had the ~roperty 

3 surveyed and the survey came out at 30 feet as you testified 

4 earlier? 

5 A Yes. 

6 Q That is what happened, isn't it? 

7 A That is what happened. 

8 Q So either Mr. Leonard instructed somebody 

9 incorrectly or_you are .incorrect as to the width of the road 

10 as to what the agreement was? 

11 A The agreement we had is not what is on the 

12 plat. 

13 Q In answering my question, either you misunder-

14 stood or Mr. Leonard misunderstood as to the width of the 

15 easement? 

16 A No, there was no misunderstanding with either 

17 • one of us, we agreed. 

18 Q The plat showed 30 feet, you agree to that? 

19 A The plat shows 30 feet and I don't know but 

20 what that wasn't a_mistake on the surveyor's part, he mis-

21 understood. 

22 Q That is what I am asking, either you are mis-

23 taken, ~lr. Leonard is mistaken or the surveyor is mistaken. 

24 A There you go. 

25 MR. SCHELIN: He is_putting words into his ........ 
RUTH .JONES G~r.~.:.--~.s R. 
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mouth and Mr. Counts testified that 30 feet is not· 

what he agreed to. 

MR. JONES: This is cross examination. He· jus 

testified there was a mistake, somebody is wrong. 

MR. SCHELIN: Not necessarily a mistake. You 

are the one that said mistake, not Mr. Counts. 

BY MR. JONES: 

Q Someone made an error~ didn't they, Mr. Counts .... 
A I don't know if someone made an error. 

MR. SCHELIN: Mr. Jones is putting words into 

his mouth. 

THE COURT: Objection overruled. 

THE WITNESS: We had an agreement on 40 feet. 

The next thing I saw anything in which was a plat 

with 30 feet. You can·draw your conclusion as to who 

made a mistake or if there was a mistake, or if there 

was --

BY l'-1R. JONES: 

Q There is a difference? 

A There is a difference, I will agree. 

Q As to what you are testifying on or what you 

want and what actually happened? 

A There is a difference, yes. 

Q When this biddin~~e~ame final, did you leave 

RUTH .JONES GREINER, C.S.R 
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2 I4r. Counts'· presence? 

3 A I am f'Lr. Counts . 

4 Q I am sorry. I know you are. 

5 MR. SCHELIN: You are doing the same thing I 

6 did. 

7 MR. JONES: I apologize. Strike the question. 

s We will get it straight. 

9 BY MR. JONES: 

10 Q When. you entered into this agreement -- let's 

11 go back a little earlier still. When you entered into this 

12 agreement, I believe one of your witnesses testified earlier 

13 that there were several of you standing in a group. Who was 

14 in that group? 

15 A I am not aware of standing in ·a group with 

16 anyone. There were people close during the bidding, because 

17 it was raining. There were some umbrellas up and people 

18 standing close. I was not associating myself with a group 

19 as such. 

20 

21 

22 

23 

24 

25 

Q So Mr. Puckett was wrong in his testimony? 

A Well, Mr. Puckett may have assumed that there 

I was a group of people there, but I was not a member of any 

I group as such. I bid individually with no agreement with 

I 
1 anyone until I got. with -~r. ·Leonard. I. 

Q Was anyone with Mr. Leonard when you entered ........ 
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into an agreement? 

A It appears there was a gentleman with him. 

Q Who? 

A I don't know the man personally. 

Q Did he stop there while you discussed the 

terms of your agreement? 

A There was a gentleman there part of that time, 

I believe, yes.-- ·I don't know that he was, but he came to 
. • .. ., 

the auction with Mr. Leonard or was working with him or any-

thing. I did see him with Mr. Leonard more than one time 

during that day. 

Q Did you see him after the final bid went down? 

A He was there in our presence, close by, yes. 

Q Did he not, in fact, witness that document 

there? 

A He may have. I did not see him witness it. 

Q What else did you agree to during this time 

period with Mr. Leonard? 

A Well, he mentioned that he come by my office 

on Monday and, in other words, the details would be worked 

out. 

Q The details of what? 

A ln other words, as to getting, I figured, it 

RUTH JONE$ GREIN 
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2 will fix up the paper work," something to that effect. 

3 Q You were going to continue working o~ this 

4 relationship then? 

5 A Sure. 

6 Q There were other things that remained to be 

7 done for the two of you to agree to then? 

8 A Well~ deeds were to be made. 

9 Q Deeds from who to who? 
;" .. 

10 A Well, that was it, the deeds from Mr. -- I 

11 assumed from Mr. Cassell to me and Mr. Leonard, the-purchases 

12 of the property. 

13 Q But you and Mr. Counts worked on other matters 

14 whenever you did get together? 

15 A Me and Mr. Leonard. 

16 Q I am sorry. You are going to have to bear 

17 with me, Lyman. I am not used to calling you Mr. Counts. 

18 A We didn't discuss anything until I came back 

19 on the property the following week. 

20 Q Lyman, after you had these problems apparently 

21 you apparently had some apprehension, did you not? 

22 A Sure, the agreement that we had made and to my 

23 knowledge, there was no misunderstanding as to the percentag~ 

24 I would pay for the ,property., and he comes back, because of 

.25 something that maybe his wife had said that made him change 
RUTH .JONES GREINER, C.S.R. 
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2 his mind, I don't know, but he said, "I can't .go along with 

3 that. I can't let you hav.e that property that w.ay." 

4 Q The terms started changing? 

5 A He started changing terms ·and attitude that 

6 day. 

7 Q You started negotiating further, didn't you? 

8 A We didn't start negotiating further. We start d 

9 tying things down then so it wouldn't get completely out of 

10 hand. 

11 Q That is when you wrote this little document ~P 

12 A That is right, when he goes from 25 percent to 

13 33 1/3, I said the next trip he .may be at 50 percent. I see 

14 now what he is trying to do. 

15 Q The question of the right of way, you didn't 

16 pu~ that in that writing? 

17 A The· ·question of the right of way didn't come ~~ . 
18 Q The question of the tobacco allotment, you 

19 didn't put that on there? 

20 

21 

22 

23 

24 

25 

A We talked about the tobacco, but it goes with 

the property and that was the part that was surveyed, the 

upper end that was to be deeded to me. That is the reason 

the offset in the 

tobacco crop. 

Q Did 

line, to take in the barn to handle 

you sign this document right here, 

ftUTH JON£~ GREINER, C.S.R.
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2 contract for sale? 

3 A That was signed by me the day of the sale •. 

4 Q How much of it was completed when you signed i~? 

5 A I can't swear to. all of it being completed, bu 

6 I assume that all of it was. I don't remember there being 

7 any blank lines on it that hadn't been completed .. 

8 Q I think you heard Mm. Crookshank sa~ it was 

9 comple~ed. 
. ~. , 

10 A I think it was. 

ll Q You are not disputing her word? 

12 A I am not. 

13 Q So when you signed that document, you knew how 

14 the deed was to be made, didn't you? 

15 A When I signed that document, the only thing 

16 that I knew is that I was part purchaser of the prope~ty 

17 with Mr. Leonard; in partnership with him. The lady that 

18 Mr. ·Leonard took me to to sign that, when we agreed to it, 

19 I asked her where do I sign, and she pointed out where I 

20 was to sign. She specifically asked for your name, address 

21 a1Ci telephone number and pointed, "Sign here." 

22 Q What did you tell her? 

23 A What did I .. tell her? 
i 
' .. 24 Q Yes. 

25 A Me and Mr. Leonard both may have made a 

RUTH JONES GREINER. C.S.R.1.-t '7 
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2 statement to her, but we made a atatement in essence to her 

3 that we were joint purchasers of the property. 

4 Q You made that statement to her together? 

5 A One of us did or both of us. Anyway, we were 

6 both there and it was in agreement. There was no disagree-

7 ment about it. 

s Q I think you heard her testify though she doesn t 

-· 
9 recall Mr. Leonard either confirming or denying that fact. .. _., 

10 She said that Mr. Leonard didn't say anything. 

11 A Well, when I told her that I was to sign the 

12 document that I was purchaser of the property also, he was 

13 there, and he did not dispute that, and he did not try to 

14 prevent me from doing it. 

15 Q 
. 

Just to refresh my memory a little bit, Lyman, 

16 isn't it true that after the sale occurred or after the sale. 

17 knocked down at $125,000, that you and your wife left and 

18 rode to the back portion of the farm? 

19 A That is right, just got in the automobile. 

20 Q And Mr. Leonard then left your presence and 

21 went somewhere? 

22 A Right. 
I 

23 Q And then you got up to the top of.the hill, I 

24 believe, and· you made some mention to your wife that some-

25 thing might happen to you and you wanted to protect ·her 
RUTH .lONES GREINER. C S.R .... 1~ 
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2 interest in the future? 

3 A That is exactly right. 

103 

li 

ll 
ll 

II 
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I 

4 Q And you wanted to put your name on this I 
contrarrt 

5 
I 

isn't that right? 

6 A That is right. 

7 Q So then you turned around and you carne back. 

8 A But I had not been off the property. I ca~e 

9 back to the house where people had congregated inside to get 
: ~. , 

10 out of the rain. 

11 Q I don't care if you went to Atlanta and came 

12 back and signed it. I am trying to put it in sequence the 

13 way it happened. You stayed on the property, went directly 

14 to the house. Where was Bob? Was he on the premises or was 

15 he gone? 

16 A Bob was there, he was on the back porch. 

17 Q That document had been signed by himself, by. 

18 the witness, by Mr. Cassell, indicated there who the dee~ . 
. . 

19 was to be made to when you indicated to Mrs. Crookshank --

20 A I did not read down through there that the . I 
21 deed was to be made to Bob Leonard. 

22 Q But it was filled out? 

23 A The agent for the auctioneer or for Mr. Cassel 

24 was handling the piece of property and it was filled out, 

25 that is right. Mr. Leonard had signed it as.purchaser and 

RUTH JONES GREINER. C.S.1.1. 
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2 
t! 

I asked her ~here I should sign it. 

3 Q Didn't you explain to her, didn't you go 

'·.· to your 1·.1 4 through that same sequence of events, you mentioned 

wife that you wanted to protect your interests? Isn't that I 5 

6 exactly what you told Mrs. Crookshank? 

7 A I believe I did tell her. Anyway, I did to 

8 Bob, I said, "Look, we bought this property together but," 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I said, "something " 
·." 

Q What did you tell Mrs. Crookshank? 

MR. SCHELIN: I object. He asked a question 

and is not giving him a chance to answer. 

MR. JONES: He is not answering my question. 

THE WITNESS: I am going to answer, if you wil 

let me get around to it. 

THE COURT: Go ahead. 

THE 'WITNESS: I said, "Mr. Leonard" -- in fac.t 

Mr. Leonard was coming by my office, I believe I men-

tioned that to him. r· said, "Something could happen 

before Monday and I think my ·name should be on that 

purchase agreement to protect my family's interests 

or my wife's interests."" I don't know how !.put it, 

in case something did happen to me. I took Mr. Leona d 

at .that day at his word that our agreement was· final 

and binding, and if I hadn't thought that som~thing 

RUTH JONES GREINER. C.S . 
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2 might happen to me, I still would have taken Mr. 

3 Leonard at his word until Monday. 

4 BY MR. JONES: 

5 Q Did you explain to Mrs. Crookshank why you 

6 wanted ~our· signature on there? 

A I did. ·I believe I did. 

8 Q Did you tell her the manner in which you were 

9 buying it? 
•." 

10 A I think I made a statement to Mrs. Crookshank 

11 that we were buying together. I don't know the exact wordin> 

12 of that statement. 

13 Q And Mr. Leonard was there when that statement 

14 was made, I believe you testified? 

15 A Definitely. 

16 Q Did Mrs. Crookshank ask you for any money? 

17 A She did not. 

18 Q Did you offer any money? 

19 A I did not. 

20 Q You were prepared to pay money, weren't you? 

21 A I was. 

22 Q Said cash payment of 30 percent on that docume t 

23 when you signed your name on it, didn't it? 

24 A It said cash paymeni 30 percent, but there was I 

25 still, Mr. Leonard was handling 75 percent of the purchase 

RUTH JONES GREINER. C.S.R. "I.~~ . 
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2 price and we had agreed that we would straighten this out on 

3 Monday. 

4 .. Q If Mr. Leonard was handling 75 percent of it 

5 and you agreed to handle 25 percent, why were you not willin 

6 to pay your 25 percent of the down payment? 

7 A I was willing to pay 25 percent. I wasn't 

8 asked to pay. 

9 Q Y·ou come .in and say~ "I was a joint pu.~chaser 
.. . . ~ 

10 of this property." You didn't expedt Mr. Leonard to give. 

11 that p~operty to you~ did you? 

12 A I did not~ it wasn't his. 

13 Q You didn't expect Mr. Cassell 

14 MR. SCHELIN: He is arguing with the witness. 

15 All he can testify to .is what actually happened that 

16 day. 

17 THE COURT: Objection overruled. 

18 BY MR. JONES: 

19 Q YQu were not expecting a gift? 

20 A I was not expecting a gift. 

21 Q You knew you were going to have to pay· money? 

22 A I knew I was going to pay money. 

23 Q Why didn't you·orfer money to Mrs. Crookshank? 

24 A I made arrangements to get the money and I hav~ 

25 bought property before and I have made payments when papers 
..an.., 

RUTH JONES GREINER. C.S R. L~ 
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2 were drawn up. 

3 MR. JONES: Your Honor, will you instruct the 

4 witness to respond to my question. 

5 THE COURT: Go ahead. You are straying afield 

6 Get to the point here with your qu~stions and answers 

7 BY MR. JONES: 

8 Q Really; in effect your negotiations went throu 1 h 

9 Bob and Bob was . j.ust .. going to sell you part of the property~ 

10 or thought that he might sell part of that property to you, 

11 didn't he? 

12 A No, I wasn't buying anything from Bob Leonard. 

13 Q Isn't that exactly what happened? 

14 A Pardon? 

15 Q After Bob purchased the property, Mr. Cassell 

16 sold it to him, he came back.and you all began discussing the 

17 purchase of this property from Bob to you? 

18 A No. 

19 Q That is what happened though, isn't.it? 

20 A That is what Bob tried to get to happen, but 

21 that is not what happened. 

22 Q As it stands at this t~me, even if the Court 

23 rules in your favor, you .are still going to end up purchasine 

24 the property ~rom Bob, aren't you? 

25 A It doesn't make any difference who the deed 
AO-:l 
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comes through~ if it comes through Bob, then so be it. 

I . Q After Bob presented the deeds to you from he 
;· 

!j and Betty, to you and your wife, you objected to those deeds 
I· .I 
II 

II 
and I believe you had Chuck, Mr. Schelin prepare some deeds 

I 

I for you, didn't you? 

I A I think he did. 

I Q As a counter offer back to Bob, isn't that 

correct? 
: ... , 

A There were stipulations in there that we didn' 

want in it, yes, anc:l we asked them to correct ·the deed, and 

we did not object to it coming through Mr. Le<;>nard·. 

Q When Bob delivered to you the deed that you 

have been testifying from, I think you have a copy of it 

there, did-he not also bring a n6t~ with him? 

A Bring a note with him? 

I 
Q Yes, sir. 

II A He may have. 
I 

of 

,I 

Q That you signed to secure further payment 

the $30,000? 

A I believe so, yes. 

Q I believe that one, for some reason, was dis-

agreeable with you and you had another one prepared, didn't 

you? · 

A Yes, there was some difference in it maybe. 

RUTH JONES GREINER. C.S R------.-
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'I 
2

11 
3 

li 
4 ,I 

5 

r 
i 

Q Anyway, you had another note prepared? 

A Right. 

Q That note was dated the 27th of October and 

was filed as an exhibit here, I believe, isn't that right, 

6 October 27th? 

7 A Right .. 

8 Q October 27 is when Bob apparently presented 

9 the deed to you with the note that you disagreed with, both 

10 documents? 

11 A Right. 

12 Q Did you sign this note on the 27th of October? 

13 A If my signature is on it. I don't remember 

14 the date that I signed it. I would have to look. I don't 

15 deny that I did, but I am not sure. 

16 Q· There was another note prepared and 'delivered 

17 to Mr. Counts, dated the same day, that is not signed. I 

18 show you a note. 

I: 
It has the paper of Browning, Morefield, 

19 I! 
II 

20 I! 
21 

Schelin, Cody and Arrington. The same note, ~3o,ooo·, and it 

also has the typed date of October 27 and that one isn't 

signed. So when you presented this back along with the deed 

22 :did you have this note signed? 

I 
23 .I 
24 I am 

! 
i 

25 
,, 
j: 

I! 

A I think a note may have been signed then. I 

not sure. 

MR. JONES: Your Honor, 

RUTH JONES GREINER. C SR. 
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·this at this time as an exhibit. 

THE COURT: That will be Defendant's Exhibit 1 

It is admitted into evidence as De!endant's Exhibit 1 

(DEFENDANT'S EXHIBIT NO. 1 was 

marked· for identification and 

.filed.) 

BY MR. JONES: 

Q Mr •. Counts, isn't it true that the second note 

the one that you signed, was .prepared only as an after thoug t 

when you got ready to .file this lawsuit to go in with this 

bill of complaint? You didn't sign the first 

A The note was signed to meet the agreement that 

there .would not be something come up on this, if we did go 

to court, to say that I was not willing to make a deposit on 

it. I was willing·and I was able ·to do it. 

Q That ·is the reason that you got that note. 

Why back date it to October 27? 

A. I did not ·back date a· :piece of paper for anyon4 . 

Q Who back dated it? 

A I don't know· if. I signed -- I told you that I 

did not know the date that I signed it. -I stand by. that. I 

do not know the. date it was signed. 

Q You authorized Mr. Schelin or somebody to pre-

pare that document for you, didn't you? 

RUTH .JONES GREINER. C.fi.R. 
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2 A If he did, I authorized him to, yes. We talkei. 

3 
Q So if you authorized .him to prepare the docu-

4 ment, it only stands to reason that you authorized him to 

5 back date it? 

6 A No. 

7 Q Mr. Counts, you are in the insurance business, 

8 aren't you? 

9 A ~es, I am. 
:. • .. , 

Q 

A 

Q 12 Well, let me rephrase that then .. You have 

13 certain applications which you take from potential policy 

14 holders? 

15 A I do. 

16 Q You pr~pare those? 

17 A Yes, I do. 

18 Q Do you have binding authority as an agent? 

19 A I do. 

'20 Q So if Mr. Schelin or myself were to come to· 

21 you and ask you for insurance, you would have the.power and 

22 authority to issue that insurance policy on that particular 

23 day, subje~t .to an investigat~onJ 

24 A 

25 Q 

I do have. 

When you take these binding agreements, is thi 
-~ 
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something that you take m9ney~ consideration that passes? 
. . 

A Some o~ the times we do and some of the time w~ 

don't. 

Q Do you provide a stated type of coverage? ·In 

other words, let me· clarify that. By stated type of coverag , 
. . 

for X number of dollars,. either receive or to be received, 

you provide us witn $40,000 liability or what have you? 

A That.is right. 
.... 

Q In other words, we give you something and you 

give us something? 

A That is right .. 

Q Then when you prepare that binding agree~ent, 

I know what I have got.from you and you know what you have get 

from me, and tlhat our obligations are, if I go out here ·and 

have an accident? . . 

A Is that a question? 

Q Yes. Isn't that the way it works? 

A I ~ould say it is. 

Q How often do you deal with this type of arrange~ 

ment during the course of a day? 

A An applicat~on? 

Q Yef?. 

A I doubt that'I personally will-- wel~, I may 
.. 

every day for some .time and it may be a week or two weeks or -
RUTH JONES GREINER, C.S.R·. 1Vc:0 
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2 three weeks I don't do it.· 

3 
Q During a month how many of these type of appli~ 

4 
cations do you take? 

5 A During a month, 25 or 30, maybe 50 a month 

6 applications, .different types. 

7 Q Some of those, d9·a11 of those result in a 

8 1 final binding pol~cy being issued by the company? 

9 

10 

11 

12 

13 

14 

15 of 

A 

Q 

A 

Q 

A 

Q 

them? In 

--They do not, no. 
. 

Some of them are rejected? 

That is right. 

Do you bind all of them?· 

Do I bind all of them? 

Do you use your bind~ng authority to bind all 

other words, do you provide coverage for those 

16 25 or 30 people or 50 people? 

17 A Not all the time. We .do a certain amount of 

18 time. A .lot of times we send in an application where we don t 

19 bind them. 

20 

21 

22 

23 

24 

25 

Q You use your own discretion? 

A Yes. 

MR. SCHELIN: I don't see what is the point. 

Plenty of latitude •. 

MR. JONES: It is very important. I will poin 

the point out in a few seconds. 

RUTH JONE$ GREINER, C.~R. 
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2 THE COURT: You better make it pretty fast, 

3 because we are going to stop. 

4 d BY I~R. JONES: 

5 Q You are used to qealing with contracts and 

6 agreements? 

7 A Not contract agreements as such, no. I am use 

8 to dealing with_ applications, but the actual contract its.elf 

9 a little, not much. 
··!' 

10 Q You have within your knowledge what becomes 

11 involved in making an agreement? 

12 A I have basic knowledge of it, yes. I am not a 

13 insurance contract expert. 

14 Q But you know that there must be a meeting be-

15 tween the minds of the people? 

16 A Yes. 

17 Q And that when it is in writing, there· is a 

18 meeting of the minds and that is why you wanted that October 

19 6th memo prepared, wasn't it? 

20 A Yes, that is established, definitely. 

d 
! 
j 

21 Q And the terms_which you thought that Mr. Leona.~ 

22 had.originally-agreed upon changed? 

23 

24 

25 

A What do you mean? 

Q Well, to use your example,·you originally 

you had an agreement or 25 percent and it later became 

IIUTH .JONES GREINER. C.S.R. 
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A Yes, this is tied down a third, so it wouldn't ·2 

3 become a half. 

4 Q So Mr. Leonard was not in agreement with you? 

5 A On what? 

6 Q Well, at least on that particular 

7 A He was ln agreement on a third, he was in agre 

8 ment on a fourth the day of the transaction, the day or the 

9 bidding. I dq~'t ·know if was in agreement or not, but he 
. r 

10 stated that as such. 

11 MR. JONES:_ That is all, Your Honor. 

12 REDIRECT EXAMINATION 

13 BY MR. SCHELIN: 

14 Q Mr. Counts, could you prove by any written 

15 evidence or anybody hearing your agreement between yourself 

16 and Mr. Leonard that you had agreed to a fourth as opposed 

17 to a third on the first? 

18 A Did I what? 

19 il Q Could you prove by any independent evidence 

20 I that you and r~r. Leonard had agreed to a :fourth on October 

21 

I 22 

23 

1st? 

A It was an agreement between the two of us 1r).d1·1 

vidually. I do not know of anyone that overheard the conver· 

24 sation. 

25 -I 
II 
If 

Q It was not in writing, was it? 

RUTH JONES GREINER. C.S R 
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A It was not in writing~ but it was agreed upon 

definitely. 

Q At a subsequent-date,. October 6th, you then 

agreed to a third and you put it in writing, is that correct 

A That is right. 

Q You can prove that though, can't you? 

A I can prove that. 

Q J show you a note that is marked up and not 
. ~ 

executed. Mr. Jones made a big thing out of an unsigned 

note just previously. Can you, looking at that and recallin 

how the marks came on it~ explain to the Court why you didn' 

sign this note and why you signed the other note and why Mr. 

Jones ended up with an unsigned note? 

A Well, as I understand this note~ it is after 

agreement that he went out there·and talked to~ when I went 

on the farm and talked to Bob and we establisheQ at that· 

time then, in writing the difference that would be paid. In 

other words, the percentage or the amount that he would be 

paid, which amounted to an even percentage. 

Q In your agreement with Mr. Leonard, was there 

anything mentioned about prepayment of zero percent and 

things like this? 

A No. 

Q Is that included in this note that is now 

RUTH .JONES GREINER. C.S R 
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marked off? 

A It is. Prepayment of zero percent upon pay-

ment to be paid, no, this wasn't discussed then. 

Q Is the note that you actually executed essen-

tially the same as that note, except for the crossed off 

paragraph? 

MR. JONES: If he isn't going to introduce 

A ! _would have to compare them to see if they 

are the same. 

MR. SCHELIN: I would li"ke to enter this as 

Plaintiff's Exh~bit 3. 

· THE COURT: It will be admitted into evidence 

as Plaintiff's Exhibit No. 3. 

(PLAINTIFF'S EXHIBIT NO. 3 was 

marked for identification and 

:filed.) 

BY MR. SCHELIN: 

Q In all the confusion that was going on back at 

the. time this deed was prepared by Mr. Leonard, and was sub-

mitted to you, do you recall why you didn't sign ~he note 

that ·Mr. Jones presented today_and why you signed another 

note? 

A Well, Mr. Leonard said on more than one occa-

sion, "I think he is getting some bad tax advice. Would you 

RUTH JONES GREINER, C.S R. 
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I 

2 I have any objection to making a larger down payment? I would 

3 I like to pay more." 
i 

,I 

4 .t 
li 

Q I believe you misunderstand me. The note that 

5 
Mr. Jones just presented, the one that my office originally 

6 prepared, do you recall why you didn't sign that one as 

7 opposed to the one th.at is part of· the court record now? 

8 A Well, it didn't agree with the payment arrange 

9 ments that we __ had talked abo.ut b.efore and that Mr •. Casse1·1 

10 had wanted. 

11 MR. SCHELIN: You may recross. 

12 RECROSS EXAMINATION 

13 BY ~7R. JONES: 

14 Q Lyman, when you a~~ Bob allegedly entered into 

15 this agreement, were you all buying the property to speculat 

16 with? 

17 A It was not my intention to do it at that time, 

18 to buy it to speculate on. I do not know his intentions and 

19 will not try ~o figure out what they were, and we were not, 

20 we had not discussed that we would buy it to speculate with, 

21 I! no. 

·I' 22 ,l Q You tb~n had not discussed whether or not, if 

I! . 
23 j1 any, profit was made from the sale of it~ you would just 

'
! .. 24 ,, divide that profit? 
I' 

25 1:~
1
! _________ A _______ N_o_, __ t_h_a __ t __ d_i_d_n_'_t __ c_o_m_e __ u_p __ ._· ____________________ ~ 
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2 

3 

4 

5 

6 

7 

i 
I 
I 

Q There was no pre-existing partnership arrange 

ment prior to that date between you and Mr. Leonard? 

A The arrangement that we --

Q Prior to that date? 

A Prior to that date, no. 

Q And you were not going to contribute or were 

8 11 you going to contribute your money with·Mr. Leonard's~ pool 

9 li your money together to buy this? 

10 A Yes, that is the way it was to be bought. In 

11 11 other words, he was to pay a certain percentage of the tota] 

12 11 thing, to pay to Mr. Cassell, yes, ·that was the percentage. 

13 Q Let me clarify my question. Were you going to 

14 11 make a deposit along with Bob and set up some sort of accou 

15 11 to purchase this in partnership form? 

·16 

17 I 
18 .I 

II 
19 li 

I! 
II 

il 20 

21 

22 

23 .I 
24 

25 

II 

A Yes. 

Q You were going to establish a partnership 

account? 

A We were not going to establish a partnership 

account~ that was not my understanding. We woul.d pay for 

the property, he would pay a percentage ~·~or the f:ront part 

of the property and I would pay a certain percentage for the 

back part and it would be deeded from Mr. Cassell individual~y 

to the two of us. 

Q So that there was no comingling of your funds 

-P3P. 
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li 
i' 
I 

i 
i 
i 11--------------i'l 

with Mr. Leonard prior to the purchase? , 

A Comingling o~ mine . only that way, ·or minds, 

I 

II 
II 

h and we were not to have a joint checking account, no. 
4 . II 
5 

6 

tha.
1i Q You got over half the farm, but paid less 

half the value? 

7 A I didn '. t get a dwelling house. On the front 

8 part is a right new dwelling house and it joins the highway,! 

9 which makes it _more valuable ~or development, which business 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Mr. Leonard is ·involved • I do not think it is the better 

end of the deal. . 

MR. JONES: That i·s all I have. 

THE COURT: Thank you. 

MR. SCHELIN: That is all I have. 

THE COURT: Thank you. 

(Witness excused.) 

THE. COURT: Any other witness? 

MR. SCHELIN: That is all. 

THE COURT: Plaintiff rests. 

MR.· JONES: I Your Honor, we would make a motion· 

to strike the plainti~~·s evidence and dismiss the 

of the minds of the partles· involved. 
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. Thereupon, counsel argued the motion . 

THE COURT: The motion to strike is overruled. 

The Court is of the opinion that there was clearly 

some evidence of ·an agreement, because the survey 

which subsequently was made by Mr. Carpenter essentiar-lY 

followed the division line on the tract of land being 

sold, and the fact that a deed and a note securing a 

deed o~·trust was executed on October 27th carrying 

out the terms being one third, rather than 25 percent 

which was originally agreed, indicates that there was 

some conf.ract between them. 

The Court is of the opinion that the real issu 

here is whether or not the right of way of 40 feet, 

whether or not that should be 40 feet or whether or 

not it should be 30 feet. The Court feels that the 

subsequent adjustment from 25 percent to one ~bird 

was an agreed alteration of the original contract 

be"ttwee: 1 the parties. So I think really most of the 

E~vidence should be confined to those points. ~'hose 

are the points that are disturbing the Court. Howeve , 

I am not saying that an oral trust has been created. 

I think the evidence has to be, the Court woul 

have to hear all the evidence before it would conclud 

that an oral trust had been created, and I think.that 

RUTH JONES GREINER. C S.R 
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the only theory on which the complai~ant can win this 

case, if the co~plainant prevails. I will overrule 

your motion and hear any evidence you desire to offer 

MR. JONES: May we have.a five-minute recess? 

THE COURT: Yes. 

... Thereup~n, Court adjourned at 5:30 p.m. 

to reconvene on July 20, 1978 at 11:00 a.m.~ on which 

date this .court reporter was unable to attend because 

of a prior committment ... 

··R~TH ~ONES GREINER, ~.S R. ,£ ~ \J 
&T&HOORAPH RE~ORTER 

.. laTOL.. VA .• TENN 2•201 
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1 July 20, 1978 

2 Second Day 

3 

4 THE COURT REPORTER WAS DULY SWORN BY THE CLERK 

5 

6 THE COURT: Go ahead • 

7 MR. SCHELIN: Yesterday duri~g some of the confusion 

a I inadvertently omitted,_ it appears, to make a copy of this 

9 proposed deed a part of our exhibits. May I do so now? 

10 THE COURT:· Yes, sir, go ahead. 

" 
11 MR. SCHELIN: Do you have any· objecti.on? 

12 MR. JONES: Is that the same deed that was filed 

13 as an. exhibit to the original Complaint? 

14 MR. SCHELIN: Right. It was filed with the Bill · 

15 of Complaint. 

16 MR. JONES: It is already in the record, I think. 

17 THE COURT: Well, let's see. It is in the record 

18 anyway as an exhibit. 

19 MR. SCHELIN:. Well, if that takes care of it, that 

20 is fine. 

21 THE COURT: I am assmning it is the same one that 

22 is in the record? 

23 l.fR. SCHELIN: Yes, sir. It is· merely a machine copy 

24 of the one you have there. 

25 ·~HE COURT: All right, it is· _already in. 

·1.42 
Prel-iminary matters 12' 

_. ________ . __ _..,_ _____ .- 'J .t.f.·,-
·--·-· .. --~ ,_!_ ~~.-~.--........-~.-·-··_. I 



1 MR. SCHELIN: All r~ght, pardon me. 

2 · MR. JONES: That is the ·same one with the lines 

3 drawn thro~gh and everything? 

4. MR. SCHELIN: Yes. 

5 THE COURT: All r~ght, you may proceed. 

6 

7 

8 The witness, ROBERT L·. LEONARD, first being duly 

9 sworn, was examined and testified as follows: 

10 DIRECT EXAMINATION . 

11 BY MR. JONES: 

12 Q Mr. Leonard, state your name, please, sir? 

13 A Robert Leonard. 

14 Q Your address? 

15 A Lebanon, Virginia. 

16 Q And your age? 

17 A Forty-two. 

18 Q Are you married? 

19 A Yes, sir. 

20 Q What is your wife's name? 

21 A Betty Jane. 

22 0 How long have you been married? 

23 I have been married seventeen years. 

24 Q And what is the nature of your occupation? 

25 A I am in the contracti~g business generally 
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1 and real estate development. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Q 

A 

Q 

of maki;-tg a 

A 

Q 

is ·it not.? 

A 

Q 

A 

0 

business? 

A 

Q 

A 

Company. 

Q 

livi~g? 

19 that business? 

20 

21 

A 

Q 

How lo~g have you been in that business? 

Approximately thirteen year. 

Is that your sole and exclusive method 

Yes, sir, alo~g with rental income. 

That is involved in this property as well, 

Yes.· Yes, it sure is. 

Does your wife work? 

No, sir. 

Does she do anything for you in your 

Yes, sir, she does the book work. 

What is the name of your business? 

. The name of my business is R • L. Builders 

Are you in a partnership with anyone in 

No, sir. Sole ownership. 

Do you have a partnership with anyone 

22 ·nvolving anY. of your enterprises? 

23 

24 

A 

Q 

No, sir, none whatsoever. 

Now, during this period of time that 

25 ou have been in the contracti~g and ~he land developi~g 

obert L. Leonard/Direct by Jones 1.44 
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1 business have you had occasion to buy property? 
I 

2 A Yes, sir. Quite often. I 
l 
I 

3 Q And have you had occasion to buy t . I proper ~efi 

4 in Russell County? 

5 A Yes, sir. 

6 Q In Russell County, Virginia? 

7 A Yes, sir, I sure have. 

8 Q Have you ever entered into any partnership 

9 agreements in the purchase of those properties? 

10 A ·No, sir. Never. 

11 0 How have those properties been purchased? 

12 A They were purchased jointly with ---

13 MR.· SCHELIN: Your Honor, if this doesn't 

14 pertain to this one transaction, I don't see the 

15 materiality of this line·of questioni~g. 

16 THE COURT: Does it pertain to this 

17 particular transactionJ 

18 MR. JONES: Yes, sir. 

19 THE COURT: All r~ght, go ahead. Objection 

20 overruled. 

21 A Yes, sir, we buy jointly with the right 

22 of survivorship between me and my· wife. 

23 Q And when sales of this property are made, 

24 · ou a~d your wife then s~gn the deed.?· 

25 A Yes, sir, we do. 

obert L. Leonard/Direct by Jones 
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1 Q Now, Mr. Leonard, I will call your atten-

2 tion to October 1, 1977. I believe you were present at an 

3 auction sale in Russell County, Vi~ginia, at the Cassell Farm? 

4 A Yes, sir, I was. 

5 Q And do you recall the time of day at 

6 which you arrived at this sale? 

7 A ~he sale was at approximately 11:00 

8 o'clock in the morning and I arrived at approximately 10:30 

9 or a quarter till 11:00. 

10 Q Were you accompanied by anyone? 
., 

11 A Yes, sir, by my wife. 

12 Q And did the two of you remain on the 

13 premises that day duri~g the sale? 

14 A Yes, sir. 

15 Q Did the sale_get started as scheduled? 

16 A It was approximately five or ten minutes 

17 late. 

18 Q Had you been on the property prior to the 

19 date of the sale? 

20 

21 

22 

23 

24 

25 

A Yes, sir. 

Q When? 

A On.the week before the sale. It .was·.about fi 

ays before the sale. 

Q Did anyone accompany you the day that· you 

isited that property? 

.Fobert L. ~eonard/Direct by Jones 
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1 A Yes, sir, my wife and two other people 

2 that showed it to me. 

3 Q Who were the other two individua-ls? 

4 A Mr. and Mrs. C. B. Perry. 

6 0 Did you_ get an interest in purchas~g the 

6 property? 

7 A Yes, sir. We went home that n~ght and me 

8 and my wife talked it over and we decided we would buy it 

g if we possibly could. 

10 Q If you could.get the bid in? 

11 A .... Yes. 

12 Q Were you aware of the terms of the sale 

13 at the time you visited the property prior to the auction? 

14 A Yes, sir. Yes, sir, I was. We had read 

15 the brochure. We had talked to the people that showed it to 

16 us. Yes, sir, we did. 

17 Q Do you recall what those terms wer.e at· 

18 that time? 

19 A Those ter.ms at that time was with a 29 

~ percent or 30 percent down on the place with the remainder ove 

21 a five-year period at a 7 percent interest fee. 

22 Q Did the brochure you are referri~g to 

23 state when the down payment had to be made? 

24 A Y~s, sir. The money was to be made the 

25 day of the sale •••• cash on hand the day of the sale and the 

Robert L. Leonard/nirec.tby Jones 
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balance ---

1 Q And the balance as stated? 

2. A As a deed of trust, yes. 

3 0 Now, on the date of the sale, which would 

4 have been October 1st, did those terms come to your attention 

!$ ~gain?· 

6 A Y~s, sir, just as soon as the sale was 

7 over. 

8 Q Wel~, at the b~ginni~g of the sale? 

9 A Oh, yes. At the b~ginni~g of the sale 

10 the auctioneer c!early read the terms of the salebefore 

11 proceedi~g with the sale. 

12 Q Were you in the company of any other 

13 individualswhile you were there on the property? 

14 A Y~s, I was in the co~pany of several people 

15 in fact. 

16 Q Did this occur during the sale? 

17 A Duri~g the sale, yes. The sale lasted 

18 approximately two hours and I_guess during that time I talked 

19 to thirty or for~y people. 

20 Q Did you begin making bids on the property? 

21 A Y~s, sir. I was the origi.nal bidder on it. 

22 I started it. 

·23 Q Do you recall what that bid was? 

24 A Seventy-five Thousand Dollars ($75,000). 

25 Q And did you make other bids on the property 

I 

~bert L. Leonard/Direct by Jones 
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1 A Y~s, sir, continually. 

2 Q And what was the final bid that you made 

3 on the property? 

4 A The final bid was a Hundred and Twenty-five. 

5 Thousand Dollars {$125,000). 

6 I Q Prior to making the final bid did you have 

1 the occasion to ~alk to Lyman Counts? 

8 A I spoke to him, yes, sir. 

9 Q And what was the nature of that conversa-

10 tion? 

11 A The nature of that conversation: I went 

12 to Mr. Counts with ·the motion ••••• he_gave me a motion to come 

13 speak to him. When I went to Mr. Counts, _he said, "The sa!"e 

14 is going pretty high, isn't it?" I said, "Yes, sir." And 

15 he said, "Are you interested in the whole thi~g?" And I said, 

16 "Yes, sir, I am biddi~g on the whole thi~g." And he said, 

17 "Well, will you sell me "the back part of the farm?" And I sai I 

18 "Well, I·will consider it. I wil~_give you first refusal." 

19 0 Was there a discussion of any terms? 

20 A No·terms whatsoever. 

21 Q Did you discuss anythi~g beyond your 

22 consideration of the fact that you would sell it to him if ·· 

23 you in fact bo~ght it? 

24 A No, there was no other ---. 

25 Q What was your purpose in purchasing the 

1.49 
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1 property? 

2 A I bo~ght that property for the purpose 

3 of developi~g it. I had some property in town and I ~ad filled 

4 it up with apartments. Property was scarce. I went out there 

5 to the farm and looked at it. There ·was good potential on 

6 :the front for apartment houses. I bought it for more o~·less. 

7 development. 

8 Q And.was there a dwelling house on that 

9 property? 

10 A Yes, sir, there was a dwelling house. It 

11 was a fairly nice house. 

12 Q Aft~r you acquired the property did you 

13 dispose of that dwelli~g house? 

14 A Yes, sir, I sold it to my wife's cousin. 

15 Q And I believe it had some property with 

A Yes, . it had five acres with it. 
16 s1r, 

17 Q Now, did you have to sign any documents 

18 in regards to your final bid that you made on this property? 

19 
Yes, sir. Just as soon as the sale was 

20 over Mr. Wise's secretary presented me with a contract of 

21 sale. I immediately went to her presence, which was r~ght 

22 behind the auctioneer's truck, which was under the e~ge of 

23 the carport of the house. At that time I did s~gn the 

24 ~greement. 

it. 

25 0 Mr. Leonard, I will show you Plaintiff's 
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t I Exhibit No. 2,which purports to be a copy of the document 

2 apparently s~qned by you, and ask you if that is the document 

3 that you are referring to? 

4 A Yes, sir. That is a copy of the document 

5 that I s~gned, yes, sir. 

6 Q Now, Mr. Leonard, that is a printed form, 

1 is it not? 

8 A Yes, it is. 

9 Q With numerous blanks on it? 

10 A ;Yes. 

11 Q ·. ·-·!" At the time you executed this what portion 

12 of it was completed? 

13 A Mrs. Crookshank had already started 

14 filli~g out the heading on it: Virginia and Russell County. · 

15 She had got down to the price and also the date of the sale 

16 and left the blank there for the s~gnature, the name of the 

17 purchaser, which I did s~gn at that time. 

18 Q And there is a witness. It looks like •••• 

19 it appears to be W. c. DeBusk? 

20 A Yes, it was Mr. Bill DeBusk. 

21 Q Did he witness it following your s~gni~g 

22 of the document? 

23 A Yes, sir, he followed me from the time 

24 I made the original bid until the date •••• the time that I 

25 signed this document, Mr. ·DeBusk did. 

Robert L.' Leonard/Direct by Jones 
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1 0 Did Mrs. Crookshank ask you how you 

2 desired to have the deed made? 

·3 A She certainly did. 

4 Q And.did you respond to that question? 

5 A Yes, I told her to make it to me and. my 

6 wife jointly with the right of survivorship which we always 

1 make all of our deeds this way. 

8 Q And is that the manner in which Mrs. 

9 Crookshank completed the document? 

10 A Yes, it is. 

..... , 
11 0 And I believe then Mr. Cassell s~gried the 

12 docwnent?· 

13 A Mr. Cassell stood right beside of me at 

14 the time that I s~gned it. 

15 Q Is there anythi~g on that docwnent that 

16 was not there when you s~qned. it and when you indicated how 

17 the deed was to be made? 

18 A Yes, sir. Mr. Counts's name and address 

19 and also my phone number wasn't on there. 

20 Q Now, following·your signing of this 

21 document, what did you do? 

22 A As soon as I s~gned that document, I. 

23 told Mr. Cassell that I didn't have the check with me and 

24 that I would have to. go to the office to get a check to bring 

25 back to him. So at that time I told my wife I was. going to th 

1:52 
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1 office and I would be back and bri~g the check to make- the 

2 downpayment. 

3 Q 

4 A 

6 Q 

6 A 

7 Q 

8. A 

Did your wife remain on the premises? 

Yes, sir, she did. 

Did you_go_qet the check for the downpay.me t? 

I immediately went to_ ·get the check. 

Did you return to the premises? 

I returned to the premises approximately 

9 fifteen minutes later. 

10 Q Was Mr. Counts present when you returned? 

11 A 
·"' No, sir. 

12 Q Did you see this document here that I have 

13 just shown you when you returned? 

14 A I seen that document---. The next time 

15 I seen that document was at Mr. Jim Elliott's office. 

16 Q Did you see Mr. Counts's name on it at 

17 that time? 

18 A Yes, I did. 

19 Q Is that the first time that you were 

20 aware that Mr. Counts had signed it? 

21 A Yes, it was. 

22 0 Mr. Leonard, did you have any conversation 

23 with Mrs. Crookshank with regards to an all~ged joint purchase 

24 of the property with Mr. Co~nts? 

25 A No, sir, I did not. 

Robert L. Leonard/Direct·by Mr. Jones 



I Q Did you have any conversations with 
I 

2 I Mrs. 
I 

Crookshank in Mr. Counts's presence in r~gard to an 

3 alleged joint purchase of the property? 

4 A No, sir, I did not. 

5 Q What were the weather conditions that day? 

6 A They were fair. It was fair weather when 

7 the sale began, but by the time the sale was over and it had 

8 been knocked down it was raini~g quite hard, yes. 

9 Q Were there p~ople mingling around at the 

10 office or at the __ house when this document:was signed? 

11 A Not at the house. Everybody_ga~ged up 

12 under the little carport, which is approximately 12 by 35 or 

13 40 ••••• 35 or 36 feet in size, and everybody-was crowded up 

14 under it, and a lot of them were_goi~g in the house which 

15 has an entrance door from this carport, stra~ght into the 

16 family room in the house. 

17 Q Where was Mrs. Crookshank.? 
, 

18 A Mrs. Crookshank at the time I s~gned 

19 the document, of course, was under the carport, but she and 

20 the rest of the party immediately left and went toward the 

21 entrance to the house that leads frore under the carport. 

22 Q Prior to that date had you met Mrs. Crook-

23 shank? 

24 A No, sir, I hadn't. 

25 Q Did you.know her prior to that day? 

obert L. Leonard/Direct by Jones 1.54 
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1 A No, sir, I didn't. 

2 Q To your knowledge did she know you? 

3 A As far as I know, she didn't. She. may 

4 have heard of me. 

5 Q Did you have an occasion to discuss with 

·a Betty, your wife, what your plans were for this property? 

7 A Before the sale we talked about it, yes.· 

8 Q Did you have any occasion to discuss this 

9 property with Mr. Counts? 

10 A Mr. Counts? No. 
.. . ~ 

11 Q Did you have occasion to discuss this 

12 property with Mr. Counts on October 6th? 

13 A Yes, sir, I did. 

14 0 Describe to the Court the nature of that 

15 conversation? 

16 A On approximately the 4th of October ltr. Cou t~ 

17 contacted me and said he was interested in the property 

18 back. He said, "Are you willing to meet me down there 

19 will go over it •••• go over it and figure the lines out.·. • 

20 o over the lines, where we are.goi~g to run it?" I said, 

21 Well, my wife and I have decided on the price bu~ we definite! 

22 aven't decided on. selling the property." And he said, ."Well," 

23 e said, "meet us and we will get this thing started." And I 

24 aid, 11Well, I will be down there. Just come on down." So 

25 e did. He came down that evening. I was up on top of the hill 

Robert L. Leonard/Direct by Jones 
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1 at the or~hard. They had a nice orchard up there. He came 

2 in and he said, "What are we. goi~g to do?" And I said, · "\'le 

3 will just run the lines." We pointed it out. And he wanted 

4 to know what the price was_go~g to· be. I said, •rt is. going 

5 to be Forty-five Thousand Dollars ($45, 000)." He said, 11 Bob, 

6 you are backi~g out. You promised me it would be cheaper than 1 

I 
7 that... I said, "I didn't promise you nothi~g. I never_ give 

a you a price on nothi~g. •• I said, 11 There was never no price 

9 quoted." And he said, "Well, I am. going to take you to court." 

10 And I said, •well, something will have to be done." 

11 
.. .... , Was that on October 6th when this occurred. 0 

12 A Y~s, on October 6th. 

13 Q Mr. Leonard, I will show you Plaintiff's 

14 Exhibit No. 1. Explain to the Court how that exhibit carne to 

15 be. 

16 A After me and Mr. Counts had talked for 

17 a little while he said, "I will offer you a third of what you 

18 pai4 for the whole thi~g •••• the whole property." ·And I said, 

19 "I will have to discuss it with my wife first." .And he kept 

20 on \'Ianting it so bad that I said, 11Well, I \-rill sign it but 

21 \'ole will have to leave open some vital facts on this thing." 

22 0 Was a tentative dividi~g line ~greed upon? 

23 A Yes. 

24 0 And is that what that purports to be? 

25 A Purportedly that.is what this pertained to, y 
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1' Q That is one line? 

2 A That is one line, yes •. 

3 ., Q That is not the full boundary? 

4 A No, it is not the full boundary. 

5 Q And you ~greed upon a price then of 

6 A Forty-one Thousand, Six Hundred and 

7 Sixty-seven Dollars ($41,667). 

8 Q And then there is a part of the contract 

9 that says 11 terms to be ~greed on at a later date". What did 

10 that mean? 

11 A ·Those terms were to be discussed with my 

12 wife. Betty and I discussed them that afternoon after I had 

13 talked with Mr. Counts, and we decided that there would have 

14 to be some restrictions to it: that we had bought the front 

15 part of the pro~erty for development property (for apartments) 

16 and I had an apartment r~ght._beside ••••• on both sides of the 

17 easement coming right thro~gh it. I had four tenants that 

18 were goirig to be "in each apartment and -we would have to have 

19 some ~estrictions on the traffic ·flow, yes • 

20 Q . And what was the purpose of the 

21 A The purpose of the restrictions 

22 protect my tenants in the apartment houses and also 

restri~tionr? 

was to 

to protect 

23 me and my wife's mobile home wh_ich we were planning on :moving 

24 into right above the apartments. 

25 Q Did Mr. Counts on October 6th in his 
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1 negotiations treat this as a purchase from you? 

2 A Evidently he was. Of course, I told him 

3 I would have to clear it with my wife. She had ~greed on 

4 ·the Forty-five Thousand Dollars {$45,000) for a price on the 

5 back portion of the farm but we hadn't at that time discussed 

6 any easements, any-restrictions to go with the property. 

7 Q Did you have the property surveyed? 

8 A Yes, sir. I took it on my own after we 

9 had decided on the lines. l called Mr. Carpenter and r~n 

10 some lines •••• some posts down the front portion of the farm 

11 showing where the easement would run and also showed his men 

12 where the property lines would run. 

13 Q Did they prepare a survey of the lines? 

14 A Mr. Carpenter prepared a suryey approximat ly 

15 two to three weeks after that. 

16 Q Did you discuss the sale of this property 

17 with your wife following your conversation with Mr. Counts? 

18 A Yes, sir, that same afternoon: on October 

19 6th,. we did. 

20 Q .Was a decision .reached as to whether you 

21 would sell the property? 

22 A The decision~ ••• the price was ~greeable 

23 with her and the lines that I·had drawn up were ~greeable with 

24 her and we discussed any restrictions we would have to have on 

25 the property and I showed her where the property easement woul 
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1 go going into Route 645. 

2 Q After your discussion with Betty did you 

3. go back to Mr. Counts and present these terms and conditions 

4 to him? 

5 A No, sir. He said he would be in touch 

6 j with me. 

7 Q And subsequent to the decision with your 

8 wife you did have a deed prepared, didn't you? 

9 A Oh, yes. Yes. I had the deed prepared 

10 immediately aft~~ receivi~g the plat which Mr. Carpenter drew 
... 

11 up. 

12 Q Now, Mr. Leonard, I will show you a copy 

13 of the plat dated October 25, 1977, and ask you if'that is.the 

14 plat you had prepared? 

15 A Y~s, sir, it is. 

16 Q And the line dividi~g Lot 48C and Lot 48B, 

17 I will ask you if that represents the tentative line which 
. . 

18 you and Mr. Counts ~greed on in your October 6th memorandum? 

19 A Yes, .sir, it was. 

20 Q And this was after your.wife had ~greed 

21 to the sale?. 

22 A After my wife had agreed and looked. at 

23 the points on it for a sale. 

24 Q Does it also show an easement for ingress 

25 and ~gress? 

1.59 
~bert·L~ Leonard/Direct by Jones 14 



1 A Y~s, sir, it shows an easement for i~gress 

2 and ~gress of thirty feet from the entrance of Route 645 up 

3 to Lot No. 48C. 

4 Q And I believe that is across the northern 

5 corner of Lot 48B, is that correct? 

6 A Yes, sir, it is. 

7 MR. JONES: Your Honor, we would like this 

8 marked as Defendant's Exhibit No. 2. 

9 THE COURT: All r~ght, ~t will be admitted 

10 into eyidence as Defendant's Exhibit No. 2. 
. . 

11 . DEFENDANT'S EXHIBIT NO. ·2 --· FILED 

12 Q Now then, did you have the deed prepared 

13 accordin9 to that plat? 

14 A Yes, sir. I presented it to the Jones and 

15 Godfrey Office and.they prepared it according to the plat .. 

16 Q And that deed was dated on the 27th day 

17 
of October? 

18 A Yes, sir, the 27th day of October of last 

19 
year. 

20 Q Mr. Leonard, I will show you Exhibit D 

21 to the Plaintiff's Bill of Complaint and ask you if you recog-

22 nize this document? 

23 THE ~OURT: Just a minute. 

24 
r. 

25 (Whereupon, the Court tended to a brief 
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1 interruption, after which the following 

2 proceed~gs were had, to-wit:) 

3 

4 THE COURT: All right, thank you very 

5 much. 

6 A Yes, ·that is the deed that I had prepared 

1 and me and my wife s~gned it. 

8 Q And I believe you reserved a Vendor's 

9 Lien? 

10 A ·Yes, sir, I did. 

11 
.. · . ., 

And the calls set forth in the description Q 

12 in this are the exact calls as the plat? 

13 A As the plat, yes. 

14 Q But they need to be reversed, is that 

15 correct? 

16 A They need to be reversed.which we did eXpl :in 

17 to Mr. Counts on the day that he picked the deed up. 

18 Q And does this deed then have the covenants 

19 and the restrictions.which you and your wife agreed upon? 

20 A They are exactly what me and my wife 

21 ~greed on on October 6th to have installed in this deed. 

22 Q And I believe it was your testimony, was 

23 it not, that you did not go back to Mr. Counts with those? 

24 A No, sir, he wasn't interested or didn't 

25 seem to be at that time in any kind of restrictions or anything·. 

·1.61. 
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1 It never was mentioned. And the only time that I told him 

.2 there would be restrictions on this property was the day that 

3 I took the plat by his office and laid it on his desk and 

4 told him, "There is the plat. There is your land." I said 

6 there was goi~g to be restrictions on it. "There is.goi~g to 

6 be a restriction that you cannot build above us and have 

1 traffic running in and out on my property. n 

8 Q And does the deed relate back to the 

9 easement which you instructed f1r • Carpenter. to_ grant to 

10 Mr. Counts? 

11 A 
·.·, •., Yes. Yes, it certainly does·. 

12 Q There has been a lot of testimony here •••• 

13 well, yesterday in r~gards to .a forty-foot easement. Did you 

14 ever discuss a forty-foot easement with Mr. Counts? 

15 A · There never was a discussion on a forty-

16 foot easement. There was a discussion at one time about a 

17 twenty-foot r~ght of way in there. I told him, I said, "Now, 

18 I can. give you •••• ~ will just put a thirty-foot." I said, "A 

19 twenty-foot •••• you can't even turn a vehicle around in it." I 

20 said, "I will give you a thirty-foot easement over it," and 

21 it died at that. I mean, there never was anythi~g else mention d 

22 about it. 

23 Q Did you mention the easement on the day 

24 that Mr. Counts prepared this little memorandum? 

25 A · ·The easement? 

1~ 
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1 Q Yes.· 

2 A We mentioned the easement runni~g in and 

3 out from the property but nothing on width. 

Q 4 Did you discuss where it was to·be located< 
on that day? 

A 5 Yes, we certainly did, and that was on 

6 I October 6th. 

7 Now, at the time this deea was made and Q 

8 delivered to Mr. Counts were you prepared and ready an~ willin 

9 and able to sell the land to him. as the deed purported to 

10 convey the prop~~ty ·to ·him? 

11 A 
· .. ~ 

Y~s, sir, we were. 

12 Q And that is with the thirty-foot r~ght of 

13 way and 

14 A And with the restrictions which me and my 

15 wife both s~gned. 

16 Q And did Mr. Counts ·accept that proposition? 

17 A .No, sir, he did ~ot. 

18 Q Did Mr. Counts go into further n~gotiation 

19 1 with you? 

20 A There never was any other discussion other 

21 than in the office down there he did mention that he would 

22 I like to have those removed and if possible give him a five-

23 year restrictions on it instead of a lifet~e restrictions, an 

24. I said, "There is no way, .Mr. Counts." I said, "These are 

25 for my wife's protection and my· protection as .far as my 
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,., 
~ 

., ' . 
~ . 

1 ji property on the front of that th1ng. 

2 jl . Q Was there subsequently a deed prepared 

3 II and presented to you without any restrictions? 

4 II A No, sir. 
I 
I 
I Was there a deed prepared from Mr. Cassell 5 Jl (l ,, ,, 

a I! to you and Betty? 

7 li ~ Yes, there was a deed prepared by Mr. 

8 lj Jim Elliott in Abi~gdon. 
I 

9 II 0 Was there a Note and Deed of Trust also 
I 

10 11 prepared at that time? 

I A Y~s, sir, there was. 11 
.. 

12 0 And did you and your wife s~gn the note 

13 

1 

and the Deed of Trust? 

14 A Yes, sir, me and my wife signed the Deed 

15 I of Trust and the note and also Mr. Cassell signed the deed 

16 over to us in October sometime in Mr. Elliott's office. 

17 Q Was anyone else obligated on that note 

18 except you and Betty? 

19 A As far as I read, I didn't see anythi~g 

20 ~~but me and my wife's name on it and five years. 

21 11 0 The funds with which you paid Mr. Cassell 

22 
.lat the property, where did they come from? 

23 

24 

. 25 

A They came from my Buildi~g Account which 

is in my wife's and my name. 

Q How is that building. account set up? 
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I 
1 JWhat is it. called? 

2 A The building account is set up as the 

3 R. L. Buildersand Company and my wife s~gns all the checks, 

4 or I can sign them either one. She pays the accounts. She 

5 .1 receives the bills and she pays them and keeps up with the 

6 11 rental property. She pays everythi~g thro~gh the account. 
I . ,, 

7 
,, 

Q ·And do you have an individual account 

8 other than this one? 

9 A Yes, sir, we do. 

10 

., 
(Whereupon, the Court tended to a brief 11 

12 interruption, afterwhich the following 

13 proceedings were had, to-wit:) 

14 

15 THE COURT: Excuse me now"! Go ahead, 

16 Mr. Jones. Pardon the interruption. 

17 Q Were any other moneys deposited in that 

18 account except your moneys for payment on the property? 

19 A No, sir, as far as I know there has never 

I 
20 ! been anybody deposit anything to my account other than what 

I 
21 r have worked out myself. 

22 Q And the testimony that you sat.here and 

23 heard yesterday~ were there ever any discussions between 

24 yourself and Mr. Counts that Mr. Counts would_ give you money 

25 for the downpayment on this pr~perty? 

1(·)5 
Robert L. Leonard/Direct by Jones 14 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

A No, sir. 

Q On the date of the sale? 

A On the date of the sale,· there never was. 

Q And did you enter into any type of 

agreement with Mr. Counts on the date of the sale? 

A No, sir, no ~greement whatsoever. 

Q Mr. Leonard, there has been a lot of 

controversy over this land and I believe in .. your pleadings 

at the time you answered Mr. Counts's Bill of Complaint that 

you indicated a~ that time you were ready to. go through wlth 

the transaction -~Ubject to yours and Betty's restrictions? 

A Y~s, sir, that's r~ght. 

Q In light of everythi~g that has happened 

14 as of today are you still continually willi~g to. go thro~gh 

15 lwith that transaction? 

16 A As of today? 

17 Q Yes, sir? 

18 A No, sir. 

19 MR. ·JoNES: If you will answer Mr. Schelin' 

20 questions, please, sir. 

21 CROSS EXAMINATION 

22 BY MR.· SCHELIN: 

23 Q Do I understand you to say ---. Well, I 

24 will tell you what, you tell me ~gain: What was your discussio 

25 with Mr. Counts on the day of the sale? What did it entail? 

1.66· 
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1 A On the day of the sale my discussion 

2 with Mr. Counts was he came to me and asked me with the inten-

3 tiona o·f a fi~germotion to come to him to talk with him. I 

4 went to Mr. Counts and he said, "The sale is going high, 

5 isn't it?" And I said, "It certainly is." He said, . "Are 

6 you interested in the whole thing?" I said, "Yes, sir, that 

7 is what I am bidding on... And he said, "Are you interested 

8 in selling any part of .it?" And I said, "As of now, I don't 

9 know. 11 He said, 11Well, how about the back part?" I said, 

10 •• I will consider it • 11 

11 Q Are you presently developi~g that property. 

12 A Yes, sir. 

13 Q You told me ~no" yesterday, didn't you? 

14 A No, I didn't tell you I wasn't developing 

15 that property yesterday. You csked me if there was an apart-

16 ment on that property and I told you they was. You said that 

17 was "development" then. 

18 Q Do you know Mrs. Crookshank? 

19 A I do now. 

20 Q ·Were you in her company when Mr. Counts 

21 mentioned to her that there was some sort of an ~greement 

22 between you and him to purchase that property and to sign 

23 f the ~greement? 

24 A No, sir. I was not in his presence.· I 
I 

\ 25 was in her presence when we signed that ~greement .• 
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Q ·Then he did not $ign that when you were 

2 standing· right there? 

3 A No, sir, he did not sign that while I 

4 was standing there talking to Mrs. Crookshank as she filled 

5 .I 
I! 

out the papers. 
II 

6 I 
I 

Q He never made any mention of an agree-

7 I 
I ment between you and him of any sort? 

8 I 
I 

I 
A No, sir, none whatsoever. 

9 Q You think she is mistaken about all of 

10 this then? 

11 A I think she was led towards that mistake. 

12 Q You think so? 

13 A Yes, sir. 

1~ Q How? 

15 A That is up to somebody else to decide. 

16 Q She is just lying is what you are saying? 

17 A I am not saying she is lying. 

18 MR.· JONES: Your Honor, he has answered 

19 the question. He said·she was mistaken. 

20 THE COURT:. A better way of asking the 

21 question I don•t recall any law now, but 

22 actually you should not in asking a question ask 

23 the witness if someone ~s lying. You can just ask 

24 'him is it true, or did she make a mistake, or some-

25 thing. Go ahead. 
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1 - I 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
I 

20 II 
I 

21 I 
22 

23 

24 

25 

Q Then what she said was not true? 

A No, it wasn•t·true. It wasn't true, no. 

Q Where do you presently live? 

A Who? )!e? 

Q Yes? 

A I live at Fincastle Estates. 

0 Are you selling that home there? 

A Yes, sir, I am selling that home. 

Q What is the price of it? 

A The price is between me and my wife. 

MR. JONES: Objection, Your Honor, that 

is totally irrelevant. 

MR. SCHELIN: I believe I can connect 

it up. 

THE COURT: ·well, I think you would have 

to lay the proper foundation. This home is not 

located on the tract involved, is it? 

MR. SCHELIN: No, he is moying from this 

home to a mobile home, is what he said. I think 

that is an incredible statement. 

THE COURT: I can't see the relevancy. 

The only thing ••••• ! mean, I can't see the relevancy 

of him selling a home on another tract of land, what 

bearing it would have on this. 

Q You -said that you were going to move onto 
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I 

t l1 this property? 

I' I • 
2 

1
1 A Yes, s~r, we are. 
h 

3 I! Q You said you were going to occupy a ., 
4 II mobile home, is that right? 

. I 

II 
Yes, sfr, we certainly are. 5 I! A li 

I 

! 
6 II Q And you are presently living in a very 

7 u large, custom home today, is that. correct? 

8 A We are living in a comfortable home, 

9 !! yes , sir. 

10 II Q •. Please describe again this discussion 
I 

11 11 that you claim that you and Mr. Counts had concerning a 

12 11 twenty-foot right of way and thirty-foot right of way? 

13 A The only discussion we had was when we 

14 llpointed out where the easement would run. I mentioned to him 

15 uthat it would be better to have a thirty-foot right of way 

16 11 than it would a twenty, because all he seemed to. be interested 

17 in was getting in a~d out of the property, and a twenty-foot ••• ,. 

18 you can't turn a t~uck around on it or a car or nothing. 

19 Q He was only interested in a twenty-foot 

20 liright of way initially, is that correct? 

21 11 A No, sir, I wouldn't say he was just interesltec 

22 !!in the twenty-foot. He was only interested in an easement 

23 uto get to the property. 

24 0 When did the twenty-foot come up? Who 

25 mentioned that? 
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1 . A Well, I think he mentioned it one time, 

2 maybe. 

3 Q Do you recall the depositions that were 

4 taken in my office on Jan~ary 26, 1978? 

5 A Yes, sir, we took depositions in your 

6 office, but I don't remember the date on them .. 

7 Q On page 11 of those depositions do you 

a recall my question: nso in effect_what you are saying is 

9 that there never was an ~greement between the two of you?" 

10 And your answer was: "No, sir. There never was an agreement 

11 on no kind of r~ght of way, that he would just have a r~ght 

12 of way to.go in and out." 

13 :A That is precisely what I told you. 

14 Q There was never any discussion, and you 

15 are say~g now he was just talki~g about a twenty-foot r~ght 

16 of way? 

17 A He probably mentioned somethi~g about a. 

18 twenty-foot~ but all he was interested in was getti~g in and 

19 out o.f the property. 

20 Q He didn't mention "forty-foot" to you? 

21 A No, sir. aForty-foot" l'Tasn't mentioned 

22 until after the plat was drawn and the deed was presented, 

23 

24 

• I 
and then th1s ruckus started. I 

Q There was never any discussion or never ani 
25 agreement as to the sale of ·this property on the 1st of October? 

. I 

I 
i 
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1 MR. JONES: Your Honor, that is three times 

2 the same questi9n has been asked in different forms. 

3 Mr. Counts testified in the deposition and his testi 

4 mony so far as been consistent with.that as far as 

6 the ~ight of way is concerned. 

6 THE COURT: All r~ght, go ahead. 

7 Q There never·was any agreement? 

8 A As of when? 

9 Q The 1st of October? 

10 A ~he only agreement was on October the 6th 

11 pertaini~g to the ·iines of the property. 

12 MR. SCHELIN: That's all we have. 

13 EXAMINATION 

14 BY THE COURT: 

15 Q Mr. Leonard, let me ask you a few question tc 

16 clear a few things in the Court's mind. In other words, you 

17 are saying· that on the date of.the sale there was no ~greement 

18 between Mr. Counts and yourself with reference to any terms 

19 of cost or what he was to get? 

20 A No, sir. No, sir, there never was any 

21 agreement. We didn't talk that long. 

22 Q Was it on October 6th that you first 

23 · agreed on where the line would be between,· I believe, the 

24 thirty acres shown on Defendant's Exhibit No. 2 ••••• when did 

25 you agree on this boundary line between your property and 
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1 what you later conveyed to Mr. Counts? 

2 A That·was on the evening of October the 

3 6th, which I think we got mingled up yesterday on the dates. 

4 This was discussed on October 6th; the evening of October 6th . 

5 Q . When this little writing was made? 

6 A Y~s, sir. Y~s, sir, that's right. 

7 MR.· JO~ES: Your Honor, it is dated 

8 October 6th. 

9 '!'HE "COURT : Yes • 

10 Q Let me ask you this: when was the r~ght 
• ! ... 

11 of way first discussed? 

12 A The right of way ••••• the easeme~t into 

13 the property was discussed very slightly as to the direction 

14 of flow into the property that evening. 

15 Q Was that on the same October 6th? 

16 A October 6th, yes, sir. 

17 Q Well, now, something was said •••• Mr. Count 

18 in his testimony yesterday indicated that you wanted to move 

19 the r~ght of way from where maybe. the old road or a proposed 

20 road was to another location? 

21 A The existing driveway to Mr. Cassell's 

22 farm, to his dwelling house, came right by his house. Well, 

23 my wife's cousin had asked if he could havefirst refusal 

24 on the house which he would use that driveway coming in. ·And 

25 I told Mr. Counts the .easement into .the property on the back 

173 
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I 

I 
1 I 

II 
2 !t 

I 
I 

3 I 
4 I 

·I 
5 l! 

,j 

I' a 11 

7 I 
i 

8 

would have to be moved to the other side of the farm. 

Q And that was agreed upon? 

A On October 6th. 

Q On October 6th? 

A Yes, sir. 

Q and at that time what, if any~ing, was 

said about the width of the easement? 

A ~here was never anything mentioned about 

9 ,. the easement until I brought it up, I believe, that it 
'I 

10 I 
11 ,I 

I 
12 I 

I 
13 I 

I 

14 I 
1s 1 

l 

16 

17 

should •••• after_he said something about a twenty-foot.---. 

"Just give me a twenty-foot to get in and out," or something 

to that nature. I am not quoting him. ·But I said, "Well, 

now, you can't turn a car around. If you have problems, you 

have to back out." I said, "Thirty-foot is a much better 

easement," and it died at that. There never was anything else 

mentioned about it. 

Q Now, one other question: On October 6th 

18 when this little writing was signed by you and written out 

19 ,, by Mr. Counts at that time was anything said by either of you 

II 
20 1 about these restrictions which were later put in the deed? 

21 Were these restrictions ever discussed before the map •••• or 

22 I 
23 II 

24 1 

I 2s I 
I 

I 
I 

the deed was presented on some later date? 

A No, sir. No, sir. 

Q They were not discussed on October 6th? 

A They were not discussed on October 6th 
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1 because I told him any restrictions •••• ! would have to go 

2 back to my wife and we would discuss any terms of the sale. 

3 0 In other words, Mr. Counts didn't say 

4 anything about any restrictions and you didn•t say anything 

s about any restrictions? 

6 A No. No. 

7 THE COURT: All right, thank you very 

8 much. 

9 MR.· JONES: ...,._ We call Mrs. Leonard. 

10 
: · .. : 

·• f .• , 

11 

12 'The witness, BETTY J~ LEONARD, first being duly 

13 sworn, was examined and t~stified as follows: 

14 DIRECT EXAMINATION 

15 BY MR. JONES: 

16 0 Betty, state your name to the Court, 

17 please? 
.. 

18 A Betty J. Leonard. 

19 Q And you are Robert Leonard's wife? 

20 
A Yes. 

21 0 Is he correct in how ·long you h~ve been 

22 married? 

23 A Yes, sir. Seventeen years. 

24. 0 And he, of course, is in the building 

25 business? 

1.75 
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1 A Y~s, sir. 

2 Q And he has been in the building business 

3 since you were married, is that correct? 

4 A Yes, sir. 

5 Q Have you participated with him in that 

6 building busine~s in any manner? 

7 A Well, I do all of the bookkeeping on 

8 accounts payable and receivable and all of the payroll •••• 

9 all of the bookkeeping and also for the apartment receivables. 

10 Q ~- .... : ·Have you had an opportunity to purchase 
. • .. ,. 

11 property with Bob? 

12 A Y~s, several times. 

13 Q And how have those purchases been made? 

14 A Well, we always make them jointly. We 

15 go out and if he finds a piece of land that he is interested 

16 in, we go out and look it over and we come back home and talk 

17 about it: what we think the value of it is, what we would pay 

18 for it, what it will be used for and so forth. 

19 Q As a result of those transactions, do you 

20 consider yourself knowledgeable as to the value of property? 

21 A Yes, sir, I do. 

22 Q During your marriag~ to Bob and while he 

23 has been in the building business, have there been any·partner-

24 ship agreements entered into between yourself and Bob and any 

25 other individual or individuals in the purchase of property? 
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1 A No. None whatsoever. Just he and I. 

2 Q Have you ever entered into any partner-

3 ship agreements where individuals contributed money for ~~e 

4 purchase of any property and co-mingled it with your money? 

5 A No, none whatsoever. 

6 Q In calling your attention to the Cassell 

7 farra on October 1,· _1977, immediate prior to the sale did you 

8 and Bob have an opportunity to inspect that property? 

9 A Yes, about four or five days before the 

10 sale. I think it was on a Monday or a Tuesday of the same 
. . . 

11 week of the sale.·· .... We went down and looked over the property 

12 with another couple that showed it to us. 

13 Q Who was that couple? 

14 A c. B. and Helen Parrott from Cleveland. 

15 Q After inspecting the property 4id you and 

16 Bob discuss the purchase of it? 

17 A Yes, we did that same afternoon. 

18 Q Were any decisions reached as to your 

19 efforts to obtain that property? 

20 A Yes •. We knew that we were going to buy 

21 the property and approximately how much we would pay for it, 

22 because we knew he had already been offered a Hundred Thousand 

23 for it, so we knew it would be a Hundred or more that we 

24 would·be paying for it. We also discussed what we would be 

-
25 doing with it: building apartment buildings and so forth. 
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1 Q In addition to the apartment buildi~gs 

2 what further discussions insofar as what you would do with it 

3 did you have? 

4 A Well, we had planned on movi~g a mobile 

5 home on it to live for ourselves. We have one apartment 

6 building on it now and maybe buildi~g one or .two more. And; 

7 of course, the house •••• we was_goi~g to sell it to my cousin 

8 with about five acres of land with it. And then we tho~ght 

9 probably we mig·ht consider selli~g the back ·p·art.; or if not, 

10 we would £ann it ourselves. ... 
. . . 

11 
.Q 

!~! ..... 

And that was prior to the sale? 

12 A Yes. 

13 Q Now, did you go with Bob to the sale on 

14 October 1st? 

15 A Yes, I did. 

16 Q Were you present the entire time? 

17 A Yes. 

18 
Q Were you with Bob the entire time? 

19 A Not the entire time. We were t~gether 

20 
part of the time and, of course, we were separated part of 

21 
the time. 

22 Q Do you know of any ~greement that he entere 

23 into with Lyman Counts as to the joint purchase of that property· 

24 

25 

A No, none whatsoever. 

Q Do you recall the weather that day? 

1.78 
etty J. Leonard/Direct ·by Jones 

-x.J.-1 



1 A Yes. When we got there it was kinda. 

2 cloudy and it _looked like maybe it would rain, but the rain 

3 didn't start until the sale was practically over, I guess it 

4 was, ·a~d then it started raining hard and everybody moved 

5 in on the carport. 

6 Q Were you there on the carport? 

7 A · YE7s, I was. 

8 Q Do yQu recall what happened when the 

9 sale was concluded? 

10 A Well, yes, sir. My husband gave the final 

11 bid of a Hundred and Twenty-five Thousand ($125,000) and 

12 immediately after that he went in •••• just inside the carport 

13 with Mrs. Crookshank and Mr. Wise and all of them to sign the 

14 sales contract. He .signed it and he told Mr. Cassell he didn't 

15 have a check with him but he would go to the office and would 

16 be right back. So he told me he was leaving and he left arid 

17 went to the office and got the check and returned to the 

18 property and presented it to them approximately fifteen minutes 

19 later. 

20 Q Did you know Lyman Counts prior to that 

21 day? 

22 A Not prior to the day, no. 

23 Q Did you see Lyman Counts that day? 

24 A Yes, I did. I saw him speak to my husband 

25 aybe once and different people, but I didn't know who he was. 
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1 0 Did Lyman Counts come to the house while 

2 you ~ere there? 

3 A After my husband had gone to get the check 

4 I saw him go inside the house where they were selling 

5 the furniture and so forth. 

6 0 Do you know what Mr. Counts did or who 

7 he spoke to while he was inside the house? 

8 A Well, 7 saw him talk to Mrs. Crookshank 

9 there in the kitchen at the bar. 

10 0 Do you know what that conversation was in 

11 regard to? 

12 A No, I don't. I was outside but I could 

13 only see through the door that led into the room. 

14 Q When did Bob return? 

15 A Approximately fifteen minutes after he 

16 had left. 

17 Q 0 Was Mr. Counts still in the house when 

18 Bob returned? 

19 1 A I didn't see him come out, or I dori' t-'-: 

0 20 I know 
I 

if he was in there. . I_. never did go inside the house and 

21 I didn't really pay that much attention. 

22 

23 

24 

25 

0 

A 

Q 

A 

Was the downpay.ment made on the property? 

Yes. 

With whose money was that down payment made 

My husband's through the •••• with a 

so 1 
Betty J. Leonard/Direct by Jones · 16 



1 R. L. Builders Company check. 

2 Q That is also your money, isn't it? 

3 A Right. 

4 Q Did you along with your husband sign a 

5 note for the remaining balance due on· that farm? 

6 A Y~s, sir. 

7 Q Did you and your husband prepare and 

a sign a deed over to your cousin for the five acres and the 

9 house? 

10 A I didn't understand. 
"· ·.:-. 
: •. It"--

Did you and your husband prepare·and 11 Q 

12 sign a·deed over to your cousin for that five acres of property 

13 and the house? 

14 A Y~s, we did. 

15 Q When did you first have any knowledg·e about 

16 Mr. Counts's desire to purchase a part of this property from 

17 you and Mr. Leonard? 

18 A . Well, approximately October 4th or some-

19 where around there he had called and asked to m2et. 1uy husband 

20 down there to go over it with him. · And then after they left, 

21 Wh,¥, he came home and was telling me about it and I said that·· 

22 I would not consider signing an~ d~ed or selling the property 

23 unless there were restrictions because I knew that '"e were 

24. going to be living on the property in the mohile.home and we 

25 would have the apartment buildi~gs and· I .didn't want traffic 
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1 going-back an~ forth, because the easement would have led 

2 ri<Jht besi-de where our trailer is going to be. 

3 Q Did you, yourself, ever discuss this 

4 transaction with Mr. Counts? . 

5 A No. 

6 Q Do you recall the date that Bob and ~rr. 

7 Counts met on the-farm? 

8 A October 6th in the afte=noon. 

9 Q And did you· and Bob have any discussions 

10 o~~er than thes~. res·trictions that you \"Tere talking about? 

11 A Just the restrictions and, of course, we 

12 did say that there would be an easement to the property, but 

13 no size or anything was decided, and, of course, the price. 

14 We said we would ask around Forty-five Thousand ($45,000) for 

15 it. 

16 0 And you took less than that, did you not? 

17 A Yes. 

18 Q Or agreed to take less than that? 

19 A Agreed to. 

20 Q And that was predicated on those restric-

21 tions and the easement to be determined at a later date? 

22 A Right, yes. 

23 0 And to your knowledge was the plat which I 

24 1ntroducelearlier prepared at Bob's request? 

25 A Yes, sir, Mr. Carpenter prepared it. 

1.82 
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I 
I 

Q Did you have.an opportunity to look at tha' 

2 plat? 

3 A Y~s, I did. 

4· And did that easement conform with_what 

5 , you and Bob had discussed on the evening of October 6th? 
II 
II 6 II 

7 II 

A It had the thirty-foot right of way Yes. 

on it. 

8 Q Do you know who paid to have the survey 

9 performed? 

10 A Y~s, sir. My husband did. 

11 Q Did you prepare that check or did he 

12 prepare it? 

13 A He prepared it. 

14 Q Did Mr. Carpenter deliver those plats to 

15 you or to your husband? 

16 A To my husband. 

17 Q Do you recall how much that survey cost? 

18 -A No, I don't, not right off. 

19 
1 

Q In conveying this land to Mr. Counts was 

20 I, there any discussion as to whether he would contribute to it 

21 

1

1 to your knowledge? 

22 A Not that I know of. 

23 Q Did he ever make any contribution toward 

24 it to your knowledge? 

25 A No, sir. 
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1 Q Did you and Bob subsequently have a deed 

2 prepared with the thirty-foot easement or with a reference 

3 to the thirty-foot easement and the restrictions which you 

4 desired? 

5 A Y~s, we did. We had it written in the 

6 Jones and Godfrey office and we signed th·e deed. 

7 A I will show you.Exhibit D to the 

a Plaintiff's (Mr. Counts) Bill of Complaint and ask you if· 

9 that is the aeed that you had prepared? 

10 A Yes, it is. 

11 Q · . ., And it contains s·ome restrictive covenants, 

12 I believe? 

13 A Y~s, sir. 

14 Q Will you read those covenants? 

15 A (Reads) "Grantee, his heirs, executors 

16 and assigns covenant with Grantor, his heirs, executors and 

17 assigns, that tQe above described lands shall not be sub-

18 divided for the purposes of buildi~g residential homes or 

19 apartment complex, campgrounds, hotels, motels, industry or 

2o commercial use, said covenant to be made covenant with the 

21 said land ... 

22 Q Are those the covenants which you and 

23 Bob discussed on t~e evening of.October 6th? 

24 A Yes, sir. 

25 Q Did you ever have any contact with Mr. Cou ts 
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A No, sir, I didn't, not until after all 

2 ·of the har~ssment and arguments had started. 

3 Q Now you were willing to convey this 

4 property to Mr. Counts at that time this litigation started, 

5 were you not? 

6 A Yes. 

7 Q Are you willing to convey that land today? 

8 A No. 

9 MR. JONES: If you will answer Mr. Schelin's 
•' 

10 ques~ions, please. -
11 CROSS EXAMINATION 

12 BY !-iR •. SCHELIN: 

13 Q Where were you standi~g outside of the 

14 house just after the sale was knocked down by Bob? 

15 A To begin with I was standing •••• when it 

16 first started raining, I walked into the carport and went 

17 over toward the far end of the carport where my relatives 

18 were and some friends I knew. We stood there for a while 

19 and then we moved back over after I had talked to Bob and he 

20 said he was goi~g after the check. Why, then I moved on over 

21 and we were still among different friends standing there 

22 ta~king near the doorway leading into the kitchen. 

23 ·0 Where was Mrs. Crookshanks sitting in 

24 the kitchen? 

25 A She wasn't sitting, but she was standing 

·'1.85 
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1- at the bar. There was some papers laying there and they 

2 .was selling the furniture and belongings inside the house. 

3 Q When did )~. Counts call and ask to speak 

4 with l{r. Leonard after the sale took place? 

5 A I am no.t sure. Approximately a day. 

6 Probably •••• maybe around the 4th or somethi~g like that. 

7 Q Whom did he talk with? 

8 A He talked with my husband. 

·9 Q He didn't talk to you at all? 

10 A ·No, I never talked to Mr. Counts until 
... 

11 after this started. 

12 Q How did you arrive at the selling price 

13 of $45, 000? 

14 A That is just what we had decided we would 

15 have to have out of it. We thought it was worth that. 

16 Q Were the lights on in the house or 

17 were they off? 

18 A . I think the l~ghts were on, the best I 

19 remember, because it was raining. It was real dark and cloudy 

20 that day by the end of the sale. 

21 Q Was there anybody else in the kitchen 

22 besides Mrs. Crookshank? 

23 A They was several.people in there. 

24 Q You say you had never seen Mr. Counts· 

25 before? 

Betty J. Leonard/Cross by Schelin 
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1 A ·I may have seen him, but I didn't know 

2 who he was. 

3 Q When he was in there talking with 

4 Mrs. Crookshank, you didn't know who he was? 

6 A No, I didn't know who he was. 

6 Q Are you sure it was Mr. Counts then? 

7 A Well, it was the same man that I saw 

s go in, and he is sitting here today. 

9 Q What was he wearing? 

10 A I don'· t recall. 

11 ··MR.· JONES: Objection, Your Honor. She 

12 has already testified to the best of her knowledge 

13 it was Mr. Counts. 

14 MR. SCHELIN: Your Honor, she said she 

15 didn't know it was him and how she is saying she 

16 did. I would like to delve into the description 

17 a little bit and find out for sure if this was 

Mr. Counts or somebody else. 

MR. JONES: She has-just identified him. 

THE COURT: Well, go ahead. 

A I recognized several people's faces ••.•• 

22 I mean, people that I remember walki~g in, but I didn't 

23 necessarily know who they were.· But if I saw several of them 

24· again todaythati didil'tknow, I would recognize them •••• that 

25 I · saw that day at the sale. But I didn • t ~ook and see what 
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color of shirt and pants they had on. 

2 Q Was Mr. Counts in there the same time 

3 your husband was in there? 

4 

5 

II 
6 ,, 

7 
I 
I 
I 
I 

8 i 
9 

10 

11" 

12 

13 

14 

15 

16 

17 

18 

19 

20 I 

21 I' 

22 

23 

24 

25 

A No, he wasn't. 

Q Never at any time? 

A No. In the.house, do you mean? 

Q Yes? 

A No. 

Q He was never in f-Irs. Crookshank•s presence 

with your husband? 

A '··, No. 

Q I didn't hear the answer? 

A No, sir. 

MR. SCHELIN: Those are all the questions 

I have. 

· MR. JONES: That is all we have. We rest, 

Your Honor. 

· MR. SCHEL.IN: I· have some rebuttal to 

put on. 

THE COURT: All right~ you just go ahead. 

!om.· SCHELIN: We would recall Mr. Counts. 

Betty J. Leonard/Cross by Schelin 
. . ,.fi I 

r~ -!.; --·-

1.88 



1 REBUTTAL EVIDENCE 

2 

3 The witness,· L; LYMAN COUNTS, having been previously 

4 sworn, was recalled to the stand and was examined ·and testifie 

5 as follows: 

6 DIRECT EXAMINATION 

7 BY MR. SCHELIN: 

8 Q Mr •. Counts, when did you first meet 

9 Mrs. Crookshank? 

10 A ·rn the house after the sale was completed. 
: • .. " 

11 Q Did you·talk with her alone or was 

12 Mr. Leonard present? 

13 A Mr. Leonard was definitely present when 

14 I talked to her. 

15 MR. JONES: Your Honor, that is not Rebutt 

16 That is the same testimony we had in here yesterday. 

17 It is repetitious. 

18 MR. SCHELIN: Your Honor, it was testified 

19 to that he talked to her by himself. I am trying 

20 to find out. 

21 THE COURT: All r.~ght •. Well, go ahead. 

22 ·objection overruled. · 

23 Q Would you please describe your conversa-

24 tion with Mr. Leonard concerning this right of way? 

25 . MR. JONES: Your Honor, again, that is 

1R9 
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1 the same testimony that we heard yesterday on 

2 Direct. 

3 MR. s·CHELIN: Your Honor, they testified 

4 to something drastically different from what 

5 Mr. Counts testified to and I am trying to reach 

6 the bottom of it. 

7 MR. JONES: Your Honor, that is the very 

8 reason we are here today: to let the Court decide 

9 which one of them is r~ght. It is the same testimon 

10 the C~~t heard yesterday and is in evidence already. 

11 THE COURT: Ask the question again. 

12 Q Please tell us about the discussion 

13 concerning the right of way that you had with Mr. Leonard? 

14 A On the day of the sale or the day after 

15 I the sale? 

16 Q Yes? 

17 A On the day of the sale we agreed there 

18 would be a right of way into the property and it wasn't mentio c 

19 then that it would be moved or anything of that nature. He 

20 said there would be a right of way to the property. 

21 Q When was it discussed again and when was 

22 it ~greed that the right of way would be moved and was there 

23 any mention as to the size of it? 

24 A The next time it was mentioned was on 

25 October 6th after this document was signed and he at that time 

L. Lyman Counts/Direct by Schelin 
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I 
1 mentioned that he would like for it to be moved if l didn't 

2 object, which I didn't. 

3 MR.· 'JONES: Your Honor, we would make 

4 an objection. This is just the same testimony 

. 5 that we heard yesterday . 

6 THE COURT: This. is repeati~g·. the same thin . 

7 MR. SCHELIN: All right. 

8 Q Did you ever say any~hing about the twenty-

9 foot right of way? 

10 A A twenty-foot right of way was never 

11 mentioned until today to my knowl~~ge. It was not mentioned 

12 on the property, definitely. 

13 Q What about the $45,000 price? 

14 A That is a figure that I never heard before 

15 until today. It was never mentioned. 

16 Q When was the second time you saw Mrs. 

17 Crookshank? 

18 A The second time I saw Mrs. Crookshank 

19 was at her office in Abi~gdon. 

20 Q And what was that for? 

21 A That was to find out, or to try to find 

22 out, at that time what was going on about the deeds and so 

23 forth, because I could see that someone was trying to •••• was 

24 do.ing something different from what we agreed on, and I was 

~ just trying to find out if deeds were being prepared and how 
I 
I 
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1 and so forth. 

2 Q Do you recall when that was? 

3 A I do not. 

4 Q Did you find out.how the deeds were being 

5 prepared? 

6 A I went from there to Mr. Elliott's.office 

7 in Abingdon and found out there that the deeds were supposed 

8 to be in the proce~s of.being prepared to Mr. Leonard. 
I don'1 

9 know the date·that I was over there. 

10 ~E COURT: Was that before or after this 
.. . . ... .. ., 

11 little.paper was signed on October 6th? 

12 THE WITNESS: That was after, definitely. 

13 Q Did you call Mr. Leonard on October 4th? 

14 A I did not. I have never called Mr. Leonar 's 

15 residence in my life. And I think the records of the telephone 

16 company would substantiate that. 

17 MR. JONES: I would like to approach the 

18 Bench for just a few minutes. I would like to have 

19 a conference with the Judge. 

20 THE COURT: All right, let me see Counsel 

21 in Chambers.· 

22 

23 (Whereupon the Court and Counsel for both 

24 parties retired to Chambers without the 

25 Court Reporter, and·after·returning to Open· 
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1 Court, th~ following proceedings were 

2 ·had, to-wit:) 

3 

4 · · '!'HE COURT: Come back around, Mr. Counts. 

Now, go ahead, Mr. Schelin with ·any further questions 
I 

6 ,, you want to ask Mr. Counts. 

7 ·.MR.· 'SCHELIN: I don't have any other 

8 questions, I ~on't believe. I got them all in just 

9 before Mr.· Jones asked for the con~erence. 

10 CROSS EXAMINATION 
.. 
•• 1" 

11 BY MR. JONES: 

12 Q According to your testimony you had a 

13 subsequent conversation with Mrs. Crookshank, is that correct? 

14 A That's r~ght. 

15 Q When did that conversation occur? 

16 A After the 6th day of October. 

17 0 When after the_6th day of October? 

18 A I don't know the date. 

19 Q Was it before or after yo~. got the deed 

20 from Mr. and Mrs. Leonard? 

21 A I~ was before, I believe. 

22 0 Isn't that the day that you picked up this 

23 dacwnent? 

24. A That's right. 

25 Q You went to Abi~gdon and picked that 
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1 ocument up, did you not? 

2 A That's right. 

3 Q Now, Mr. Counts, I want you to think· real 

4 hard: Do you remember having a meeting in Mr. Schelin's office 

5 where the three of us (Mr. Schelin, myself, an~ you) were 

6 there? It was after this controversy arose. 

1 A Yes, I do. 

8 Q And .do you recall Mr. Schelin provided 

9 me with a copy of this ·after this controversy arose? 

10 A I am not sure of that bei~g that.day, no. 

11 You don't recall the conversation in that 

12 meeting down'there? 

13 A I remember we were there, but I don't 

14 ~remember you being presented with this document at that time. 

15 Q Do you remember me being presented with 

16 any document? 

17 A I do not. 

18 Q Do you recall when that meeti~g occurred? 

19 A Not the date, no. I didn't keep the 

20 dates down. 

21 Q Was that after the deed was prepared .from 

22 Mr • and Mrs. Leonard to you? 

23 A I am not aware that it was or wasn't. I 

24 will not say it was. 

25 Q ·Did you employ Mr. Schelin before or after 

Lyman Counts/Cross by Jones , -. ., _, ~,, 
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1 that deed was prepared to you? 

2 A It was on or about the time. I am not 

9 was prepared, was there? 

10 A Not really. 

11 0 And there was no reason for you to have 

12 any attorney before that time? 

13 A Y~s, there was. 

14 Q Did you employ one? 

15 A I don't remember if I employed one or not, 

16 but I saw that there was a reason for one because I did not 

17 know how it was bei~g p-repared. That was my only question. 

18 Q You went later on, did you not, after you 

19 got that deed •••• that is when you went over to Abi~gdon to 

20 find out what had happened, wasn • t it? 

21 A I am not sure of the dates. I will not 

22 say yes or no. 

23 0 It was after you got the deed tho~gh, 

24 asn' t it? 

25 A I am not sure. 

1.95 
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1 Q .It wasn It before? 

2 A I am not sure. 

3 Q Well, you are ver~ sure about a lot of 

4 thi~gs. 

5 A That's right. 

Q 6 L 
I 

But the things that hurt you and are ~gainst 

7 I you 
I 

and the things that you have disputed and misrepresented 

I 
8 I to the Court, you are not sure, are you? 

I 
! 

9 i · MR.· SCHELIN: Your Honor, he is ba~geri!lg 
I 
I 

10 the witness. He has answered his question, and I 

11 object.to this line ·of •••. whatever he is doing. 

12 A I am not sure of the dates •. If I had 

13 kept a l~g and I had every appointment and the thi~gs that I 

14 do •••• if I keep a l~g· and I am sure of the dates, I will 

1s tell you. I will not lie to you. 

1S Q But this was very important to you, .wasn't 

17 it? 

18 A This day you are talking about? 

• 19 I Q The acquisition of this property was very 

20 important to you? 

21 A Yes, but the date that this thing occurred 

22 wasn't that important to me that I would put the date down. 

23 Q And you kne\'1 that the pJ.at was bei~g 

24 prepared? 

25 A I knew it was bei~g prepared. 

I ~96 

fL. Lyman·counts/Cro$s by Jones 18 
....... ,.. 

~~.~ '-'··- . --·· .. . ·~-~-.- ~- ... ·-- . . . 



1 Q And you were presented with a copy of that 

plat? I 

I 3 A I was. 

I 
deed?. 

I 
I 

4 0 And then you we~e presented with that 

.(Nods head, yes.) A 5 

6 Q And you were very upset and distressed 

7 over that deed, were ·you not? 

8 A .I sure was, because there was thi~gs in 

9 the deed that we did not ~gree to. 

10 Q ~- __ . And wasn't .it a fac~, as you testified to 
.. .. . , 

11 here yesterday, ·that until you_ got that deed on the date of 

12 the 27th of October that you t~o~ght that that deed was_goi~g· 

13 to be prepared to both you and Bob? 

14 A I tho~ght that they would be deeded 

15 separately. That is exactly r~ght. 

16 Q And you thought that you were goi~g to_get 

17 a deed, alo~g with Bob, from Mr. Cassell? 

18 A Exactly. 

19 Q And it wasn't until October 27th when you 

20 knew you weren't that you went to Abi~gdon to find out about 

21 it, isn't it? 

22 A I· am not sure of the .date. I am not. 

23 0 That is when you were first aware that 

24 you weren't getting the deed like you thought, isn't it? 

25 A It is. 
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1 Q So you had no reason to make an inquiry 

( 2 until after that time? 

3 A No, that is wro~g, because I did have 

4 a reason for an inquiry: to see how it was bei~g deeded. 

5 Q And you ba~ged in on Jim Elliott over 

6 there, didn't you, and you raised all kinds of cane with 

7 them? 

8 A I did not. 

9 MR. SCHELIN: Your Honor, that is complete!· 

10 and totally out of the scope of this Rebuttal 

11 

12 · MR. JONES: It is r~ght on point, Your 

13 Honor. He said he went over there. 

14 'l'HE ·coURT: All r~ght. 

15 l.fR.· SCHEL.IN: It has. got nothi~g to do with 

16 any of my examination. It is completely and totally 

17 outside of the realm of this trial. 

18 'l'HE COURT-: All r~ght, objection overruled 

19 with reference to when he went to see Ms. Crookshank 

20 and as to when he received the deed dated October 27t • 

21 All right,. go ahead·. 

22 Q And after you talked to Mrs. Crookshank 

25 A Sure. 
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Who did you go see?

A I talked to Mr. Elliott in his office to

see if they were writing the deeds or who were, and if they

were, who they were being deed to.

Q And he told you that the deed had already

been prepared?

A I believe he told me that it was in the

process of being prepared.

Q Did you ask him if he was in the process

of preparing one,, to you?

A This was when I found out that it was in

the process of being prepared to Mr. Leonard. This answered

my question.

Q You didn't go over there until after

October 27th, did you?

A I am pretty sure it wasn't before October

27th but I am not definite.

Q How many times did you talk to Mr . Elliott?

A In his office one time, I believe. Or

maybe on the phone one time.

Q The same day that you talked to Mrs. Crook-

shank, wasn't it?

A

Q

A

The same day.

And that was after October 27th, wasn't it?

She didn't have a copy of this document.
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That is the reason I went· to Mr. Elliott's office. · 

2 0 And that was after this deed of October 27 .r. 

3 was, of course,. ·given to you, wasn't it? 

4 A I am not sure. 

5 

II 
Q 

isn't it? 6 : that, 

It is very convenient for you to fo~get 

7 A It is not convenient for me to fo~get it. 

a If I knew the date •••• if I had kept a l~g, I would tell you. 

9 Q It wasn't until after the controversy 

10 I arose. And tha~ day that you got that document you came back 
I 

11 ~-to Mr. Schelin's office with it, didn't you? 
. I 

12 A I don't know if I contacted him the same 

13 day or not, but shortly thereafter. 

14 Q And you presented it to Mr. Schelin? 

15 A Definitely. 

16 Q And the three of us met in Mr. Schelin's 

17 office? 

18 I 
A Yes. 

I 
And I. got a copy of that document that 19 

II day 

Q 

20 from Mr. Schelin? 

A You may not have while I was 21 or you may 

22 there or after I left, I don't know. 

23 Q But you can't say that I didn't? 

24 A I can't say that you didn't. 

25 Q And you can't say that you were in Abingdon 
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II 

li 
1 if before October 27th? ., 
2 11 · A Not definitely. I might go back and 

3 li check the records and see that I was, but I am not sure of 

I 
4 1 that now. 

5 MR. JONES: That's all I have. 

6 f}'HE COURT: Anything els~? 

7 MR. SCHlLIN: No, Your Honor. 
I 

8 " 'I 

9 II 
li 10 

ll 

THE COURT: All r~ght. Thank you very 

muc~, l-lr. Counts. 

Anythi~g further? 
:r 

11 II 
I (No response.) 

12 I think what we will do, if it is· all 

13 right ---

14 MR. "SCHELIN: A closing a~gument, but 

15 THE COURT: I know you want to argue, 

16 - but I assume you haven't had lunch. Let's adjourn 

17 for about forty-five minutes for lunch and we will . 

18 come back 

Anythi~g further in reference to evidence? 
I 

19 I 

II 20 

li 21 

· MR.· JONES: May· I announce that to the 

Court after lunch? 
I 

I 
22 I 

I THE ·coURT: All r~ght, yes. Okay, we will 

23 I 

I 24 

adjourn for forty-five minutes. Be back about a 

quarter till 2:00. 

25 

2o1. 
I 
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1 (Whereupon, a lunch·recess was had from 

2 1:05 p.m. to 1:55 p.m., after which the 

3 followi~g proceedi~gs were had, to-wit:) 

4 

5 . -rHE COURT: All r~ght. 

6 · MR.· JONES: Mr. Elliott is on his way 

7 from Abi~gdon. 

8 . t.L"HE COURT: All right. 

9 MR. "JONES: I am sorry for the delay. 

10 ·:THE ·coURT: Okay. Let me see the lawyers 

11 in Cha~ers just a minute. 

12 

13 (Whereupon, the Court and Counsel for both 

14 parties retired to Chambers, and upon 

15 return~g to Open Court, the followi~g 

16 proceedures were had, to-wit:) 

17 

18 · 'l'HE COURT: Since he is here, we will go 

19 ahead and hear that evidence. 

20 

21 'I'HE WITNESS,· ELLIOTT, WAS DULY ·swoRN BY THE COURT 

22 

23 SURREBUTTAL EVIDENCE 

24 

25 
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II 
I 

1 The witness, JAMEs· ELL"IOTT, first bei~g duly sworn, 

· 2 was examined and testified as follows: 

3 "DIRECT EXAMINATION 

4 BY MR.· 'JONES: 

5 Q Mr. Elliott, state your name, plea·se, sir? 

6 A James Elliott. 

7 Q And your address? 

8 A 247 East Valley Street, Abi~gdon, Vi~ginia. 

9 Q I bel_ieve you are a partner in the law 

10 firm of White, Elliott, and Bundy, is that r~ght? 

11 A That is correct. 

12 Q Mr. Elliott, did you have occasion to 

13 become involved in the preparation of some deeds: a deed 

14 of trust and possibly a note, in r~gards to .the H. H. Cassell 

I 

in Lebanon? 15 i Farm 
I 
I 

16 

I 
A- I believe in r~gard to that farm I prepare 

1.7 some documentation for Mr. Cassell and Mrs. Cassell on the 

18 sale of their farm to Mr. Leonard. 

19 Q And was that to Mr-. and Mrs. Leonard? 

20 A Yes, I think it was. 

21 Q Where was that closi~g? 

22 A The closi~g was held in my office on 

23 Main Street in Abingdon. 

24 I Q Do you recall the date of that closi~g? 

25 A No, I do not· recall the exact date of the 

James Elliott'/Direct by Jones ~03 
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, ... 

. 1 closing. 

2 0 Did you have an occasion after that to 

3 talk to Mr. or Mrs. Leonard •• ~ .after the date of that closi~g? 

4 A I talked to •••• I ~now I talked to Mr. 

5 Leonard that day and ~.rs. Leonard was there that day. I do 

6 not remember if I had a conference with them directly after 

7 that or not. I may have 'talked to you about the closi~g as 

8 a result of Mr. Counts approachi~g me after the closi~g, but 

9 I don't know if I spoke with Mr. Leonard. 

10 Q Did you have an opportunity to speak with 
.. "' 

11 Mr. Lyman Counts in your office or anywhere in r~gard to this 

12 transaction? 

13 A Yes. After the closi~g .••• it was sometime 

14 afterwards that Mr. Counts came to my office and wanted to 

15 see some documentation ·with r~gard to it and was concerned 

1& about the fact that he had not been included. He wanted to 

17 se~ the deed. I think that was it. He was concerned that 

18 he had not been included as a purchaser on the deed. 

19 Q Was that after the closi~g? 

20 A That was after the closi~g, yes. 

21 Q Do you recall approximately when this 

22 meeting with Mr. Counts occurred? 

23 A No., With Mr. ·counts, no. All I know 

24 is it was just some tim~ after the closing and I was sort of 

25 surprised by it. 

·oo4 
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1 Q I will show you an exhibit marked Exhibit j 
2 to the Plaintiff's Bill of Complaint in this case and ask you 

3 if you recognize that docwnent? 

4 A All right. (Witness responds as requested.) 

5 Yes, this apparently is a photocopy of the deed from the 

6 Cassells to Mr. Leonard that was closed that day in my office. 

7 I notice that Betty Gentry Lewis is the Notary Public and she 

8 is our l~gal assistant in cha~ge of real estate, and she 

9 undoubtedly acknowle~ged it on··the date of closi~g which I 

10 presume was October "!2, 197.7. 
-. " 

0 Is it the practice and custom.of your 

12 office to have the deed acknowledged and notarized on the 

13 day of the closing? 

14 A Generally it is. Sometimes for the con-

15 
1venience of the parties if the cl~sing is relatively simple, we· 

16 will have a deed or a deed of trust prepared somewhere else 

17 and hold the money in trust for the party we represent.· But 

18 generally all of the parties are present in our office and 

19 we have all of the documents s~gned that day. 

20 Q Do you recall whether all the parties were 

21 present that day that the closi~g occurred? 

22 A Mr. and l.frs. Leonard were present in the 

23 ff.ice, I believe, and Mr. and Mrs. Cassell I believe were 

25 0 Do you recall the approximate-period of. tim 

· ames Elliott/Direc~ by Jones 



1 

I 
1 I following this· closi~g and Mr. Counts's appearance in your· I . 

2 I office? 

3 A No, I don't. It was sometime afterward. 

4 ri would hate to guess. I tried upon notice that I was being 
I 

5 11 subpoenaed for a hearing here today to check back in my records· 

I! but was unable to find anythi~g to let me know when that was. 
6 ' 

1 All I can tell you is that it was on another day followi~g 

8 the closi~g and I don't know how late after the closi~g it 
I 

9 !was. It was a fairly substantial •••• it was not •••• I don't 

10 'think it was within a week. I think it was at least lo~ger 

11 than that, to the· ·point that I was surprised when Mr. Counts 

12 came in and asked about ~he deed. 

13 Q What was Mr. Counts's demeanor the day 

14 that he presented himself to your office? 

15 A Well, he was rather perturbed about some-

16 thi~g. He was extremely concerned and a little ~ggitated. I 

17 felt that he was a li~tle·a~gitated with me and I was a little 

18 upset about that because our firm had had no notice whatsoever 

19 !that anyone had any interest in the purchase of this property 
I 

20 !other than Mr. Leonard, and we had prepared the documentation 
I 

21 ccordingly and closed on it accordi~gly. 

22 Q Accordi~g to your-instructions? 

23 A Our instructions ••••• we had had no instruc-

24 tions other than what we had been told by the parties involved, 

25 rhich was that Mr. Leonard was the purchaser of the property. 

I 

206 
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1 .0 Do you ·recall whether or not Mr. Counts 

2 had any documents with him when he arrived in your office? 

3 A No, I don't believe he did. I'n fact 

4 I think he was looki~g for some things in our office. We are 
I 
I 

5 •I not in the habit of turning files loose, eVen to clients, 

6 1: withOut reviewing them. And I think that I asked Mr. Counts 
I 

7 Ito_ give me an opportunity to look through the file and make 

a 1 some telephone calls to.see what the problem was, and also 

911 to talk to my client. And I made some calls and talked to 

10 jsome people, inclu~i~g_ the auctioneer, and my closi~g secretary 

11 Mrs. Lewis, and ·th~n I called Mr. Cassell himself and Mr. Casse 1 

12 told me that Mr. Counts was at his home at that time. 

13 MR.· SCHELIN: Mr. Counts said what? 

14 THE WITNESS: Mr. Cassell said Mr. Counts 

15 was at his home at that time or had just left his 

16 home at that time, Chuck. 

17 MR.· SCHEL.IN: I am sorry, I didn • t hear 

18 what you .said. 

19 Q Did you call our office? 

20 A Yes, I think that I did call your office. 

:l1 0 Do you recall whether or not you spoke 

22 ith me? 

23 A Y~s, I think I did speak with you in 

24 ~gard to the matter, and there was ~.0 objection to it frankly 

25 rom the conversations I had with all of the parties. 

207 
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1 confirmed the fact that·Mr. Leonard was the only known 

2 purchaser of the property. 

3 Q Did you give Mr. Counts· any documentation 

4 that day? 

5 A We may have given him some· of the docu-

6 mentation. I believe that after talking with the parties 

7 that we may have released to him certain documentation. But 

a I can't say for sure, Dennis. I really just don't remember 

9 whether we let him have anythi~g or not. There was no 

10 reason for us not to but as I say, we are just not in the 

11 habit of turning ·things over out of our files. 

12 
MR.· JONES: If you will answer Mr. Schelin s 

13 questions~ please. 

14 CROSS EXAMINATION 

15 BY MR. SCHELIN: 

Q 

name appeared on 17 that do~ument· acknowledging the purchase? 

A 

19 Q Yes. I am sorry, I thought you had the 

20 original. 

21 A No, I don't have anything with me. 

22 Q .I.will direct your attention to the r~ght-

23 hand margin. 

24 A 

25 Q Do you have any idea when you first 

19: 
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1 realized that Mr. Counts's name was there? 

2 A No. I think I was aware of Mr. Counts's 

3 name being there I can't say for sure. It is quite 

4 possible I only knew Mr. Counts's name was there the day 

5 he came in the office and talked to us about it. 

6 Q Wh9.gave you your closi~g instructions? 

7 Or were they given to somebody in your office? 

8 A Oh,. I i~gine we closed through the 

g .instruc.tion of our client. 

10 Q So you don't really know who actually. gave 
I office the instructions, do you? 11 1 your 
I 

12 A No, I really don't know whether the 

13 instructions· came from •••• directly from---. I take that 

14 back. There was a communication between my office and •••• 

15 Mr. Cassell and my o·ffice and Mr. Wise's office prior to 

16 the closing. 

17 Q Did you make that communication or did 

18 someone in your office make it? 

19 A No. Someone I think called me or Steve 

Wise called me. It.was Steve Wise who was involved and Steve 20 

21 may have left word with somebody in my office or he may have 

22 talked to me personally. But I am pretty sure that there was a 
I 

23 contact with .Steve Wise before th~ closing. 

24 I 
I 

25 jhouqh? 

Q There was no contact with Mr. Counts 

~ames Elliott/Cross by Schelin 
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1 A Mr. Counts? 

2 Q Yes? 

3 A No. No contact with Mr. Counts. 

4 .0 No explanation of why his name appeared 

5 in the r~ght-hand ma~gin of that piece of paper? 

6 A No, no, I have no idea why Mr. Counts's 

7 name was on the r~ght-hand ma~gin and I ~till don't. I had 

8 an explanation from Mr •. Counts the day he was in my office 

9 as to why his name was there. 

10 Q !.understand that. Just for the record, 

11 who was your client? 

12 A Mr. Cassell was my client. 

13 Q You say you are not sure but you think 

14 possibly Mr. Counts got a copy of that document from your 

15 office? 

16 A It is quite possible that this copy qid 

17 go out of our office, yes. I wouldn't deny that it came out 

t8 of our office. It may have come from some other source. 

19 · Q And you think that Mr. · Counts came by to 

20 
see you sometime at least a week after the closi~g and 

21 possibly longer? 

22 A Chuck, to the best of my knowledge. Once 

23 again, this is 

24 Q Well, I·am not trying to shoot you down. 

25 A I know. I am just tryi~g to let the Court 

2:10 
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1 know that my memory of the thi~g is a little vague. 

2 Q I am just trying to.get it clear in my 

3 mind, too. I am not trying to shoot you Qown. 

4 A No. In thinki~g.about the thi~g I 

5 remember Mr. Wise calling me prior to and after the sale. I · 

6 think I had already by that time been contacted by Mr. Cassell 

7 or by his da~ghte~,.Ms. Todd. 

a ·MR. :SCHELIN: I don't have· any further 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 . 

. 25 

questions. 

MR.· JONES: No further questions. 

· '!'HE COURT: Thank you very much, ym are 

released now. 

MR. JONES: Your Honor, that's our case. 

THE COURT: In view of that testimony 

do you have any Rebuttal? 

MR. SCHELIN: I don't have any rebuttal, 

no, sir. 

. ·.MR. JONES: We would like to renew our 

motion to strike the evidence at this time. 

~HE COURT: The motion to strike at the 

conclusion of th~ evidence is denied. 

Now, I am ready to hear argument on the 

case. 

James Elliott/Cross by Schelin ·~~ . 
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1 

2 

3 

4 

6 

6 

7 

8 

9 

10 

ARGUMENT BY MR. SCHEL.IN WAS PRESENTED WI~OUT 

INCIDENT OR O~JECTION. 

ARGUMENT BY MR. JONES liAS PRESENTED WITHOUT 

INCIDENT OR OBJECTION. 

ARGUMENT BY MR.· SCHEL.IN WAS PRESENTED UNTIL THE 

FOLLOWING OBJECTION: 

MR. SCHELIN: Mr. Leonard never asked Mr. Counts 
-· ..... 

11 to pay a downpayment that day. He never asked Mr. Counts 

12 to pay for the survey. However, Mr.· Counts testified to 

13 _getti~g ahold of Mr. Addison and that was never denied or 

14 rebutted or anythi~g else. It turned out that Mr. Carpenter 

15 could do it quicker. Mr. Counts was never presented with a 

16 apportionate bill. Those are not elements or issues to be 

17 decided.today. 

18 Mr. Cassell did know of some arrangement with 

19 Counts and Leonard. He admitted to it. The trouble was he 

~ didn't d~g into. it. If he had of, maybe all of this would 

2l have been avoided today. 

22 MR. JONES: Your Honor, we ~ght move to strike 

23 Mr. Schelin's comment i'n this suit as ·to any knowledge Mr. 

24 Cassell has as to any agreement because if the Court will 

25 recall ---

Argument.by Counsel. 2:12 19 
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1 THE COURT: I will sustain the objection on the 

2 grounds that what Mr. Cassell knew and was stati~g was hearsay 

3 from Mr. Counts. 

4 All right, go ahea.d. 

5 

6 MR. 'SCHELIN: No, I believe, Your Honor, he later 

7 said somethi~g to Mr. Leonard about it and Mr. Leonard just 

a went "huh" or somethi~g ~o that effect. 

9 THE COURT: Yes, that is true, too. Go ahead. 

10 

11 . ARGUMENT BY MR. SCHELIN CONTINUED UNTIL. THE 

12 . FOLLOWING OBJECTION: 

13 

14 · MR.· SCHELIN: What did this back thirty acres with 

15 no road front~ge have on it? Well, I don't know what i't had 

16 on it because I haven't seen it: but the only thi~g I have 

17 heard testified to was a fence and a .barn and that's all. 

18 I think Forty-one Thousand_, Six Hundred and Seventy-

19 seven ($41,677) for thirty acres with no road frontage and 

20 no improvements on it is pretty high even at t~day's prices. 

21 MR.· JONES: Your Honor, Mr. Schelin is. going beyond 

22 the facts of this case. Th~re was no testimony put on as to 
····r~· 

~ 

23 the value of either parcel of this property. 

24 THE COURT: Well, the value of so much per acre is 

25 what he is arguing was paid. If you consider the thirty acres. 

21.3 
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1 

2 

3 

4 

and divide it into.$41,677 ••••• I think that is what he had 

reference to. 

MR. ScHE~IN:Yes, sir. 

THE COURT: It comes out to Thirteen Hundred and 

5 Elghty-eight Dollars and Ninety Cents ($1,388.90) per acre, 

6 approximately. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ARGUMENT BY MR. SCHELIN WAS ·coNTINUED WITHOUT 

INCIDENT OR OBJECTION. 

. ·. ,. 

WHERE~ON, THE_COURT RENDERED ITS OPINION IN 

THE CASE, WHICH HAS BEEN SUBMITTED, SIGNED, AND 

MADE A PART OF THE RECORD BY THE CLERK OF THE 

CIRCUIT COURT FOR RUSSELL COUNTY. 

WHICH WAS ALL OF THE TESTIMONY PRESENTED, EXHIBITS 

FILED, AND PROCEEDINGS HAD IN THE HEARING OF THE 

ABOVE-ENTITLED CAUSE. 

2:14 
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, '·.J.rs·• ~,- =•"· 

1 Crookshank - Direct s I 

I 
·~----------------------------~--------~, 

·2 I purchased or had the final bid on the property that belonged jl 
0 il 

! to Mro and Mrso Cassell 8 and with· the final bid,· the bidding ll 3 
I !l 

4 i w 1 s d and this was at $125,000. So we have a contract li 1 as c o e '!i 
II 11 

5 !I that is in a contract book that is binding on the final bid !1 
,. .,·:. :I 

6 (i and is witnessed. So Mro Leonard did not have the down l~ 

7 ~~payment, which at that time I believe was 29% of the total !! 

8 I '! •: 
i: 

I cost, so he left the sale to go get a check to put the down !i 
ii 

I payment for the property, but before he left the sale, I was~~ 

11 clerking the sale and another gentleman came up with Mr. IJ 

9 

10 

•' 11 FLeonard and beside me1 with Mro Leonard standing there and ,, 
II . h :' sal.d that he ad 
I 

12 he would like to sign the contract, too, 

13 iJbecause.he had a vested interest in it. He paid no money 

11

1

. whatsoever on it. He said this was between Mr. Leonard and 

15 I lihimself. and in case something happened to either one of 

14 

16 li them in the meantime, before the deeds Were made, that he 

17 !!was to have the upper part of Mro Cassell 1 s property as 
II 

18 li farmed. 

19 " Q !I 
·was·that all that was stated? 

:I 

1:· ., ·20 That was all tha~ was said in my A Yes, siro 
i ~ 
ii presence. 21 
,; 
I! 

22 :: 
il 

Q This was said in Mr. Leonard's presence? 

23 

24 

11 
II 
'I 

I! r 
ilbut 
ij 
!i 

Yes, sir, Mr. Leonard was standing there, too, 

no"' -

1: Q Go ahead. lr-1--------- ___ _,..2~.1 __ 7 ___ _ 
Fli.JTH .=ONFS GRFINER. C.S.R. 
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1 Crookshank - Cross 11 

2 
1
j A No e w'hat:s 

3 It Q :r believe you testified, did you not, that Mr. 
!I 
Ji 

4 o! Counts s·tated to you or in your presence that he had an · i! 
" 

5 !i ag~eement to purchase the. back half of the farm from Mr.· 
J! 

6 I! Leonard'? 

7 I A I believe he said the upper part. 

s Q The ~pper_part, he was to purch~se that from Mr. 

9 Leonard? 
:, .. .-

10 
A~ Yes, he said they were in agreement as to thiso 

11 Q M~. Counts did not give you any money on the 

12 payment of this farm? 

13 A No, ·siro 

14 Q Did he offer you any? 

15 
A No, sir. 

'• 16 
·Do you recall the discussion between yourse 

17 and 

18 had the 

19 1payment for the 
I 

Mr. Counts was presen 

down 

you 

20 A The down sort of 

21 thing" He. knew says 30%. I 

22 had understood it 

23 Q changed at a 

24 

25 . For tax reasons, all.right. · So this was 

.RUTH .JONES GREINER. C.S.R. ,._ ...... ..__ 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

Crookshank - Cross 13 

to me1 he said, ••1 would like to sign the contract also. 

Mr. Leonard and I are in agreement.n Now as to what their 

agreement was, I don't know, but that is what he did sayo 

Q You do not know what their agreement was? 

A No, sir, I do not know •. I did not question 

them about that. . 

MR. JONES: That is all I haveo 

REDIREC~. ~INA'n: ON 

I 
I 
II 
I! ,I 
I; : ~ 
i: 

II 
tl 

II 
II 
.I 

I 10 -i BY MR. SCHELIN: 1 

11 1,·· Q ~r. Leonard didn't make any comments, did he, 
1
1 

I II 12! ,·when Mr. Counts told you that the two of them were in agree- il 
!I r: 13j 1:ment as to whatever their agreement was? '; 

1 .I I! 
4 1

1

. A No, Mr. Counts did turn to Mro Leonard and say, 1: 
:I 

15 '"Bob, you know, I want to get my name on this contract, too."ll 

I II 16 

.17 

18 

19 

20 

21 

22 

23 

24 

25 

Q What was Bob's response? 

A nFine. '' 

Q Was Mr. Counts present when Mro Leonard returned 

!with the check for the down payment? 
I ,: 

jl A I do not recall seeing Mr. Counts at that time. 

11 Q When, again, was the deed discussed? Was it 
II 
ildiscussed when Mr. Leonard gave you the check or was it 
ll 
lj • 

!· d~scussed prior to his leaving to go after the check? 
!: 

ij A Well, at the t~e he had the-final bid on the 
I 

II ,. ,, 
i 

I 
I 

il 

II 
i• :s 
H 
l! 
li 
II 
IJ '· !j . 
I, 
1i 
!I 

li 
At that time I asked him how he wanted the deed !I ---ll I property. 

I 
RUTH JONES GREINER. C.S.R. 
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2 . ..... A • Contractor. ~. . · ... 

3 Q. Mr. Leonard, what are the details of the 

4 agreement between you and Mr. Counts arrived at during a 

5 bidding at .the auction of the land in question? 

6 ~-· There was no agre.ernent, sir.· 

7 Q. No agreement whatsoever? 

8 A. No agreement whatsoever. 

9 Q. Are yo~ .sayi~g that Mr. Counts did not come 

10 to you and mention the possibility of the two of you pur-

11 chasing this property together? 

12 A. No, sir. 

13 Q. When did you and Mr. Counts then arrive upon 

14 an agreement to buy and sell this property? 

15 A. Sometime after the first of the month. Some-

16 time after the sale. 

17 Q. When exactly? 

18 A. Approximately the 6th,. I think. Sometime 

19 along there. .. 

20 Q. Nhat was the .agreement? 

21 A. The agreement was that I could sell him- -

22 I would sell him a certain portion of the back part of the 

2:3 farm. 

24 Q. 

25 A. 

That was the agreement? 

That was ·the understanding. That I could 

BOB V. Bi~ANSCN 
cour.T RF.POJ<lLR 

ROUTE :!, BOX 7 22'1 
ABINGDON, VIFcGIN!~ 2~~ 10 -:· :· 
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I 
!I 

....... ------

Leonard - Direct 5 

sell, or I would sell it to him •.. · 

Q. All right. Was there any ~greement as to 

· the tobacco allotment?--

A. No, sir. 

Q. No agreement as -to the tobacco allotment? 

A. No, :·sir. 

Q. Did you put your ~greement in writing? 

A. There was a small handwriting, yes, sir. 

Q. Did that small handwriting compose the entire 

agreement between'the two of you? 

A. No. ·-

Q. It did not? 

A. No. 

Q. What did it leave out? 

A. It left out the terms of the sale. 

Q. All right. What were the terms of the sale? 

A. I don't think they were final until the time 

.that the deed was _drawn up, I think~ That he would pay me 

a certain ampunt down on it and the balance in three years. 

Q. Those terms were finally agreed upon, however'2 

A. Yes. 

Q. Do you remember 't-7hat they were? 

A. Not right off, I don't. 

Q. Were they the ones included in the note that 

BOB V. BRANSON 
COURl R£PQF.TE.q 

ROUT~ 3, BOX. 7 

ABINGDON. v:r.-~INIA 24210 
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Leonard - Direct 8 

property? 

A. No, .sir. · .... · .. 

Q. Did you ask Mr. Counts to check with Mr. 

Addison while you checked with Mr. Carpenter to see who 

could prepare it first?.··~· ..... :. ·. 

A. No, sir •. 

Q. Now, you've previously stated that that 

agreement that you s~gned cont~ined everything except.the. 

terms of the sale, is that correct? 

A. Terms of cash, yes. The only thi~g that I 

think we arrived at was the price_and the line that the 

property would run on. . · 

Q. Since you s~gned an ~greement containi~g 

reference to such vital items as a boundary line and the 

terms, can you explair:t why it doesn't contain a reference 

to something so important as the restrictive covenants 

imposed by the'deed and the size of the right of way? 

.. A • :No,. sir.~ 

·.1'-.·. Q. Isn't that you decided on that later? 

A. NC?, sir. 

Q .. Isn't that that was never decided upon 

between you and Mr. Counts? 

A·. Yes, sir. 

Q. It never was decided upon, was it? 

~--------·---------------------------------------------------------------------------4---·-SOB V. BRANSON 
COUnT ~fPOATER 

ROUTF 3. BOX 7 
ABINGDON, VIRGINIA 24210 



A. _Yes, sir. 

Q. .: · · · When did you decide to impose those 

restrictions? ........ .. ' .. . . . . 

A. At the time the deed was being prepared •. 

Q. So.Mr. Counts kn~w nothing about it, did he? 

A. Yes, sir. 

Q. How could he? You said that's when you de-

cided to do it. The agreement had been made long prior to 

the deed being prepared. 

A. No, sir. 

Q. Mr. Leonard, you say that the ~greement 

arrived at between you and ~~. Counts, the first time that 

you ever had any conversations about this thing, was 

around the 6th of October, is that correct? 

A •. Yes,~sir, approximately. 

Q. .. And you just finished telling me that you 

didn't decide to impose the.se restrictions until the deed 

was being prepared. What was the date of that.deed that 

was prepared?-

A. I don't remember, sir. 

Q. Wasn't it the 27th of. October, 1977? 

A. It could have been, yes, sir. 

Q. Now, how in the world could Mr. Counts have 

agreed· to these restrictive covenants and a 30 foot right 

Boa V. BRANSON 
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of way on the 6th of.october when the deed wasn't prepared 

until the 27th of October? 

A • He. probably didn't ~gree to them. 

.. Q. All right. Was Mr. Counts present when you 

signed the agreement.of purchase with the representive of 

Steve Wise Auction? 

A. What do you mean by present? 

Q. \'las he there? 

A. He was on the sale property. He was at the 

sale, yes, sir. 

o. Was he anywhere in the vicini~y when you 

signed the agreement? 

A. I didn't see him. 

Q. Nowhere around? 

A. No, sir, I. didn't see him at that time when 

the ~greement was ·signed. 

Q. How do you explain Mr. Counts' signature in 

the ma~gin beside yours and your wife's name to that pur-

1

1 chase agreement? 

1 A. I don't kno'\11, but I understand that he went 

I 
! in the house while I was gone to.the office after a check 

to make the down· .payment and put his name on it. 

Q. If I told you that Mrs. Joy Crookshank is 

willing to testify that you were right there in the pres-
----------------U-
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1 Leonard - Direct· 11 

2 ence of Mr. Counts when you signed that agreement what 

3 would:you say? -
'· .. ... · ... 

. ,.;,;:· • .. 

4 . A. I'd say she probably didn't know me from Adam 

5 ten minutes after the sale. 

Q. Who ·handed you the purchase agreement to 

7 sign? 

8 A. Mr. Wise's secretary. 

9 Q . What is Mr. Wise's secretary's name? · ··· 

. 0 A • I don't have any idea of what her name is. 

. 1 Q • What would you say if I told you that his 

. 2 secretary's name is Mrs. Joy Crookshank? 

.3 A •. It could be. 

. 4 Q . So that after you s~gned this she wouldn't 

. 5 know who you were, is that what you're saying? 

.6 A. Ten minutes after she probably wouldn't··~ 

.7 · recognize me. · · 

.8 Q. When did Mr. Counts agree ·to a 30 foot right 

~9 of way, if he ever did? 

A. He never did. 

!1 Q. So in effect what you're saying is that 

!2 there never was an agreeme~t between the two of you? . 

!3 A. No, sir, there never was an agreement on no 

!4 kind of a right of way. That he would just have a right 

,-.::> to qo in and out. 

BOS V. BRANSON ~·'- ,_. 
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to this controversy, but deny that any partnership agree­

ment was entered into. Defendants admit that on October 

the 6th, 1977 that defendants agreed to sell the property 

made subj·ect to t~is controversy ~o the complainant, but 

with certain restrictions and covenants, the··terms of the 

sale to be agreed upon at a later .date." Now,. you just 

finished telli~g me·· that you didn't even think of these 

terms and. . . . 
A. I did, yes. 

Q. • •.• and restrictions and covenants until 

you had the deed prepared. ( : . 

A. Nothing never was mentioned, but I thought 

of them. 

Q. Y~s, but you're admitti~g that that was not 

part of the agreement? 

A. ·It was my understandi~g. . :: ·- r .. 

Q. How could it·pos~ibly be your understandi~g 

when Mr. Counts didn't know anything about it? 

· A. He never did mention it. 

Q. Certainly he didn't mention those restrictive 

covenants. 

A. Because ·the land belonged to me. I had the 

right to-sell it as I pleased. 

Counts to J Q. If there was no agreement with Mr. 

BOB V. BRANSON 227 -~~-counT R£PORT£R 
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Q. You told Mrs. Crookshank that you were the 

joint purchaser? .. .- .. ~ 

A. · Yes indeed.. Well, I don't know if I used 

those words, but I said that!l went in with Mr. Leonard, or 

something to that effect, ·and we were buyi~g the property 

together. 

Q. · Perhaps then she just simply understood that 

you were purchasing from Mr. Leonard?. 

A. I'm not sure of what she und~rstood, but it's 

a possibility.: 

Q. It' s possible~ ·. I IJlean you did not make it 

clear to her then apparently. I mean the Steve Wise 

Auctioneers, they completed this document and you'll ,note 

'there that that indicates who the deed ·is to be made to, 

does it not? 

A. Well, yes it indicates who the deed is to 

be made to here and, of course, there is not room on the 

lines where it specifies who the deed is to be ·made to.·. I 

asked Mrs. Crookshank where I should s~gn and she said put 

your name, mailing address, and phone number right here and 

she pointed o.n the. document where there was room for me to 

sign. 

Q. But you read the document at the time that 

you signed it, did you not?: 

-•. --· ·-.-........ -. 

BOB V. BRANSON 
COURT Rft>ORlEJt 

ROUTC 3, BOX 7 



• 

' t 1 
l : 
( 

: 

' . • 

.. ___ __. . .....,..,~...,· • ......,Me-..-....-'-..... ._.. ___ ...... . . 

i 
iCOt)NTS - DIRECT 
r 
t 
.. 

- --- --~----- . 

53 

~-------------------·------------------------------------------~----
f 
I 
l 
t 
~and 

~ 
( 

A. The day of the sale that that was discussed, 

it was discussed late~. 

Q. And were you wil~ing to him taking more? 

A. Yes I was. 

Q. When you learned how this property had been 

rconveyed from Mr. Castle What was your reaction? 

f A. 
i 

I didn't appreciate it at all because that 
t 

f \tv· as not my understanding. . . 

i 
; 
t. 

Q. 

f the auction? 
l 
l 
; A. 

Did you contact Steve Wise at any time after 

I did. 

f 
Q. Before the deed was made or after the deed 

I was made? 

' A. I'm not certain of the date_. but it was after 
l ! I learned that it was conveyed to Mr. Leonard, so evidentl 

J it was after. 

Q. What did you discuss with Mr. Wise? 

A. I asked h~m why it was deeded to them and I 

was left out of it. I • ; o :~ :.: ' 

Q. What did he tell you? 

A. . He tQld me _thp.t he was ·.there to conduct a 

sale. He had nothing to do with the deeding, or something 

of that nature. In.other words, he had done his job. 

l t-_ ___ o_. _____ n_i_d_h_e_s_a_Y __ t_h_a_t __ h_e_k_n_e_w_. t_h_a_t_y_o_u_w_e_r_e_b_u_y_l..,...· n-g~H-----
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1 !I Cassell Direct 15 

I 
,~--------------------~ 
'I II 2 h Q .. Mr. Cassell, did you have the Steve Wise Auction 

il 
3 il Company auction off your property in Russell County during 

4 
:: 
,. 
I· 
I· 

5 
,. 
!, 
1: 

6 
j; .. . : 
!. 

7 j! 

8 
11 

9 
II 

the month 

A 

Q 

A 

Q 

A 

of October, 1977? 

Yes, sir" I did. 

Who purchased it? 

·Bob Leonard. · 

For how much?. 

$125,000 •. 

:: II sale 
0

: yourD::;::· H. Lyman Counts contact you after the 

I• 

12 
!l 
II A Well, I don•t know whether he contacted me or 

I 
.I 
I 
I 

,J 
lj 
I 

• ~ i 

II r I contacted h-im. 
J 

1: 

~.e kept coming out and rousing around and ;I 
I 

13 

14 iiI didn't know what.the story was. I got an inkling that he 
d 

15 ~! had an interest or wanted an interest in it. I asked him 
" t! 

16 q 
1: if he wanted a key to the gate, whiCh I had a spare keyo ,, 
·I I I; He said that they bought it in cahoots, partnership. And I 
l! I 

17 

18 ;! gave him a key to it. I said something to Bob Leonard about 
II 
!i .: 

19 !i it and he hummed ·and hawed around about it and he didn't 
1: 
II 

2u ;; say yes or noo He didn't admit it. 
li 
•: 

21 ;i 
1: 
!I 

22 i! 
!! 
il 

24 ji 
" :I 
:i 25 'I ,, 
!• 

Q .Did he deny it? 

A Huh? 

Q He didn't deny it either? 

A No, he didn't deny it, no. 

Q ~~at conversations" once you and Mr. Counts got 
·~. ---------------------------------li 
!i 

RUTH JONES GREINER. C S.R. 
ST£NOG~"'J":i t;[.POf'":'[R 

erc!STOL, VI .. , Ti.NII:· 21! 2vi 



.-.....-...-· ....... x:-......:· ··.w..r ~-Miloi&. ~~o-ioAi·C?IAotiasoiiolll· •<'-o::,......., .. ..__ ____ -·-.. .._._-~ ... ___ . -· -· _ . 

1 IN THE. CIRCUIT COURT FOR RUSSELL COUNTY, VIRGINIA 

2 

3 H. LYMAN COUNTS ) 
) 

4 Complainant ) 
) 

5 ) 
) 

8 vs ) 'IN CHANCERY 
.) 

7 ) 
) 

8 ROBERT L. LEONARD and ) 
BETTY J •· LEONARD· ). 

9 ) 
Defendants ) 

10 .... , 
"':- . . : -~ 

:. '·· ~ 
11 

. THE COURT'S OP'INION 
12 

July· ·2o,· 1978 

13 s·econd Day 

14 APPEARANCES: 

15 For the Complainant: 

16 Charles E. Schelin, Jr., Esquire 
Brown~g, Morefield, Schelin, 

17 .Cody and Arri~gton 
2 Mill Street 

18 (P. 0. Box 1124) 

19 

20 

21 

22 

23 

24 

Lebanon, Vi~ginia 24266 

For the Defendants: 

Dennis E. Jones, Esquire 
an:d 

Dennis L. Godfrey, Esquire 
Jones and Godfrey 
One Flann~gan Avenue 

(P. o. Box 600) 
Lebanon, Virginia 24266 

Reported by: 
25 JEREE ERNST 1 COURT REPORTER 

P. 0. Box 34 
Emory, Vi~ginia 24327 · 233 



1 ~ COURT: Gentl~ert, I .want to commend both of 

2 you for havi~g your cases prepared well. 

3 The Court is.goi~g to render a decision now rather 

4 than to have Counsel submit ·any authorities. I think both of 

5 you have submitted various authorities alo~g with the authori-

6 ties which the Court has before it and within its knowle~ge. 

7 I think the Court is now in a position to decide this case. 

8 Number one, the Court is o~ the opinion that there 

9 was an oral contract on the date of the sale between Lyman 

10 Counts and Rober·t .. L. Leonard :whereby an oral trust resulted. 
-. ·-, 

11 The Court arrives at that conclusion based on the fact that 

12 subse.quent to the date of sale on October 1st and on October 6t 

13 the parties met on the property and some of the matters that 

14 may not have been certain (especially as to the purchase price) 

15 we:e discussed at that time. And the Court is of the opinion 

16 that it doesn't really make any difference what.purchase price 

17 was ~greed.to on the date of the sale, because on October 6th 

18 it was put in writ~g to the effect that the purchase price 

19 would·be Forty-one Thousand Six Hundred and Sixty-seven 

20 Dollars ($41,667). 

21 Now, ~~ediately after the purchase price the words 

22 "terms to be agreed upon later". appear. The Court finds that 

23 the meani~g of that la~gu~ge was to the effect that the method 

24 of ~aYment would.be ~greed upon later. 

25 ·Thereafter when the deed was made .conveying the 
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1 land to Lyman Counts and Er.ma K. Counts, that same amount of 

2 money, Forty-one Thousand, Six Hundred and Sixty-six Dollars 

3 and Sixty~two Cents ($41,666.62) or approximately the same 

4 amount, was put in and the method of payment was set out. 

5 Referri~g to the case of Duke against Torbin, 

6 198 Va. iss, in that case the Supreme Court of Vi~ginia said 

7 in 1957 in the Opinion of Justice ~9gleston that if the terms 

8 were not set out that the ~pecific performance of the contract 

9 could not be granted. Well, the evidence in that case as 

10 stated in the Opinion was that the parties met several t'imes 

11 

:-o·· • 

after the initia1 meeting and the initial ~gr~ement and that 

12 the parties were never able to arrive at an ~greement as to 

13 the terms of payment. 

14 I think this case is entirely different. Here, 

15 in fact, the parties have arrived at the exact amount of 

16 money to-be passed from Lyman Counts and Erma K. Counts 

17 to Robert L. ~eonard and. Betty J .• Leonard and it set that 

18 out and they have s~gned.it and have delivered it. 

19 In Salyer· aga_inst Salyer, which Mr. Jones alluded 

20 to in his argument, this Court decided that a constructive 

21 trust to convey real estate existed. 

22 This Court within the last year decided the case 

23 of Hurd aga·irist Lewis in which it was held that an oral 

24 trust to convey land was created when Mr. Lewis promised 

25 the Hurds if they would care for hLm in his older ~ge 
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1 and until his death, that upon·his death he would devise to 

2 them a house and two acres of land. The Hurds proceeded 

3 to care for Mr. Lewis for six years and until his death, 

4 and then it was learned that Mr. Lewis had devised this land 

5 
1
to someone else. And the Court held in that case that an 

1 
s oral trust was created. 

7 And the landmark case in Vi~ginia on an oral contract 

a I to devise property is· Woodridge· ·agains·t· Outland, 21·2 va.· 157, 

9 and this Court followed tha·t Opinion in the Hurd Case and it 

10 is followi~g it in this case. There was an ~greement which 

11 was subseq~ently·or thereafter made definite as to the various 

12 items, especially as to the terms, as stated previously. 

13 · Now, the second issue, first of all before I go 

14 to the restrictions, the Court finds that the evidence of 

15 the Complainant is not sufficient and is not definite and 

16 clear eno~gh to create a r~ght of way of forty feet as the 

17 Complainant contends. The evidence is very, very conflicti~g 

18 and the Court finds that the Complainant has not borne the 

19 burden of proof to establish a forty-foot r~qht of way and 

20 therefore it holds that the r~ght of way of thirty feet which 

21 
1is included in the deed shall.be the exis~i~g easement with 

22 reference to this property. 

23 Now, the last portion of the .case, the restr~ctions 

24 that were placed in the deed: I would have to ~gree, to my 

25 knowledge at least, with the statement made by Mr. Schelin: 
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1 that this is the most restrictive restriction this Court has 

2 ever read in a deed. If you interpret it to the letter of.the 

3 law, there is some doubt whether or not he could even put one 

4 home there. I do ~gree that it says "residential homes" in 

5 that connection. 

6 I think in a nutshell what happened here is the 

7 parties were in ~greement, and that is shown by the fact that 

8 they did not in one respect dis~gree with the boundary line 

9 from the beginni~g of the transaction to the end, and even 

10 at this time the parties are·in total ~greement with the 

11 boundary line between the two properties as esta~lished by 

12 the surveyor Carpenter. 

13 Then in the Opinion of the Court Mr. Leonard probabl 

14 would have preferred that Mr. Counts would not take the 

15 property, and I think probably the restrictions which this 

16 Court deems to be unreasonable as set out in the deed were 

17 placed in-the deed with the hope that Mr. Counts would not 

18 take the prope~ty. And I want to read those restrictions 

19 ~gain: nGrantee, his heirs, executors and ass~gns covenant 

~ with Grantor, his heirs, executors and ass~gns, that the above 

21 described lands shall not be sub-divided for the purposes of 

22 building residential home~ or apartment complex, campgrounds, 

23 hotels, motels, industry or commercial use, said covenant to 

24 be tnade covenant with said land. " 

25 I think this Court would ce~tainly have to.leave the 
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1 realm of reasonableness and practicableness in ·saying that 

2 land which is ·not adjoini~g a h~ghwa~ could not be subdivided, 

3 could not be used but for one home and farmi~g purposes, and 

4 is sold for Thirteen Hundred and E~ghty-e~ght Dollars ($1,388) 

5 or approximately that amount per acre defies reason. And 

6 the Court asked Mr. Leonard and asked Mr. Counts: Were any 

7 of these restrictions discussed o~ the date of the sale? 

8 Were they discussed on October 6th when the short, handwrit·ten 

9 contract was prepared by Mr. Counts and s~gned by Mr. Leonard? 

10 And the evidence in. this case shows that Mr. Counts found out 

11 for the first time when he saw the deed of October 27th that 

12 these restrictions were in the deed. 

13 The Court, therefore, holds that the restrictions 

14 are unreasonable and were not a part of the n~gotiations and 

15 that the Grantor could not insert restrictions such as these 

16 in a deed after all of the terms had been ~greed upon. Had 

17 the restrictions been bro~ght up at the appropria.te time and 

18 discussed, of course, they could have been. incorporated· 

19 into the final document. Therefore, the Court is holdi~g that 

20 the deed shall be reformed only in one respect and .that is 

21 that all of the restrictions set out on P~ge Two of the deed 

22 which the Court has just read into the record shall be deleted 

23 and held of no effect, and that a new deed shall be prepared 

24 by the landowners correcti~g what Counsel have ~greed 

25 upon with reference to the description (reversi~g the calls 
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1 in the description) and the right of way of thirty feet shall I 

.I 2 remain in the·deed. 

3 And if the defendants do not make a deed to that 

4 effect, then the Court will appoint a special Commissioner 

5 for the purpose of maki~g the deed in accordance with this 

6 Opinion. 

7 And, of course, Mr. Schelin, I am going to direct 

8 you to prepare the dec~ee and submit :it to Mr. Jones for 

9 endorsement and presentation to the Court. And if you so 

10 desire, you can_have the deed prepared and this Court will 
.. , 

11 be here on. August 1st and August 7th. 

12 Again, I want to commend the lawyers for prepari~g 

13 the case •. It is a complicated ma.tter. 

14 And I might say for the benefit of someone who may 

15 hear this case hereafter: the Court does not feel that any 

16 partnership existed between these parties. The Court is not 

17 holdi~g that any fraud occurred. ~t is merely holding that 

18 there was a cons~ructive trust created by the verbal conversa-

19 tion between Mr. Counts and Mr •. Leonard at the date of the 

20 sale which was followed by certain other meetings, including 

21 the meeti~g of the· written document of October 6 and the later 

22 reparation of the.deed and the exact amount and the note, all 

23 of which are exhibits in this case. 

24 Thank you ~gain very much. I apologize that I 

25 couldn • t hear all of the proof yesterday. 
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MR. SCHELIN: Thank you, Your Honor. 

· MR. JONES: Thank you, Ju~ge. 

ENTERED, this 'tf7'{v/ day·of 

4-.rf.Y~ t 1978 • 
. ,/ . 

. . .. . ., 

aamr am lussa.L u;mt 

FILED 
AUG 7 1978 
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FINAL Oll.DER 

On the 19th day of July, 1978, ~e the Plaintiff, H. 

Lyman Counts and Charles L. Schelin, his Attorney, and the 

Defendants Robert L. Leonard and Betty J. Leonard and Dennis 

E. Jones and Dennis L. Godfrey, tbeir Attorney•; and laaue 

was joined on the Plaintiff'• Bill-of-Complaint; and opening 

statements were made to the Court by Counsel for the respective 

parties; and evidence waa offered on behalf of the Plaintiffs 

and at approx~tely 5:30 o'clock P.M. the Court atated that 

because of the hour the case should be adjourned for the day 

and continued until the following day. 

Thence on July 20, 1978, again came the parties and 

Counsel and evidence was again offered on behalf of the 

Plaintiff• and the Plaintiff• aanounce cloeed and a Motion 

to etrike the evidence of tbe Plaintiffs waa made by Counsel 

for the Defendant for reaaoua aaaigoed by Coumaal for the 

Defendants, and the Court overruled the Motion, to which the 

Defendants, by Counsel. duly excepted. 

Thence came the Defendants by Counsel, and the Court 

proceded to further bear evidence on behalf of the Defendants 

jONES~ and they reated. and then heard rebutal evidence on behalf 

&GODFREY of the Plaintiff, and then heard rebutal evidence on behalf 
ATTORNEYS AT LAW 
ONE FLANNAGAN AVENUE 

POST OFFICE BOX 600 
LEBANON. VIRGINIA 24286 
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of t:he Defendants and then all parties announced that they 

bad rested, and again the ~efendants by Counsel, renewed 

their MOtion to strike the evidence of the Plaintiffs for 

reasons assigned in the record and the Court overruled the 

Motion, to which action of the Court, the Defendants by 

Counsel duly exceF·ted; 

UPOLi CONSlil:t.lU\'IlO::.i Wli~REOF, it appearing to the Court 

that a conacructive trust existed between the parties, and 

it further appearin1; to the Court that the restrictions 

contained in the Deed dated October 27, 1977, by the ~efendants 

were not part oi the net;otiations bet\Jeen the parties to 

this caaae and are unreasonable, voiJ, and of no effect. 

It is accordingly ADJUDGtD, ORDLR£D, and DECRLEJ that 

the uefendants be, and they are hereby, ORDERE-il to deliver a 

good and sufficient Deed within TtN (10) DAYS following the 

entry of this Decree, according to the Plat prepared by 

Frank A. Carpenter, Certified Land Surveyor, and in evidence, 

together with a THIRtY (30) FOOT right-of-way, according to 

said Plat with covenant• of GENERAL WARRANTY of title, and 

deleting all references to all restrictions of aaid land. 

The Defendants indicating their intent to Petition the 

Supreme Court of Virginia for an A~Jpeal and aupercedeas, and 

the Defendants reque•ting that they be permitted to post a 

auperaedeas bond in lieu of a suspending bond, execution of 

•aid j\ldgement is suspended for a period of FOUR (4) HONTHS. 

and thereafter, until aaid Appeal is dispoaed of by the 

Supreme Court provided that Defendants execute a aupersedeas 

2~2 



1st 

~- ,~.· 

bond purauant to the provisions of Va. Code Ann. 

1 8.01-676 (Repl. Vol. 1977) with surety approved by the 

I" 

~ 
Court in the penalty of :<.. 0, tJ 00' 00 ~D1 604J.•c) 

DOLJ.ARS, conditioned as the law clirecta, within THII.TY (30) 

DAYS hereof and thereafter take •uch &tepa aa required by 

law to present such petition for appeal. 

It ia further ORDERED and DECREED that the transcript 

of the trial of this caae become and ia hereby made a part 

of the record of this case, pursuant to Va. Sup. Ct. (Civ) 

ltule 5:9. 

Thence came the parties and announced to the Court that 

they bad agreed to divide equally the costa of the Court 

&eporters per diem expenaea and original of the transcript 

and copies of the transcript of the trial. It is therefore 

ORDERED and DECREED that pur•uant to Vs. Code Ann. 117-30.1 

(iepl. Vol. 1975) that the Plaintiffs and Defendants equally 

divide and pay the coats of the Court Reporter's per diem 

expenses and of the orialnal of the tran•cript and copy of 

the tranacripta of tbia trial. 

Enter tbia r.,d- da7 of Auguat, 1978. 

/s/ GLYN R. PHILLIPS 
JUbc:E 

Counael for Complainant 

t!:py:!L 
? ,.) 

.~ ~LERK ~ 
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NOTICE OF APPEAL 

to TliE CLERK OF 1'Hl: CIRCUIT COURT OF RUSSELL COUlrrY, VIRGINIA: 

The Defendants, Robert L. Leonard and Betty J. Leonard, 

by Counsel, hereby &ive notice of Appea~ f~~ the Final 

Order entered in thia caae ou August ~ 1978. 

There will be filed hereafter a tranacript of the 

trial. 

Counsel 

JONES & GODFREY 
One Fl&DDagan Avenue 
Lebanon, Vir&1D1a 24266 

C E & t 1 F I C A T E -- - - - ~ - ~ - - - ._ 

Counsel 

1 hereby certify that the foregotng Notice of Appeal 

waa •·~~~on Complainant by aailiug a copy to hia Attorney 

thla -;tO- cla1 of AU&\18t, 1978: Charlea E. Schelin, 

Esq., Lebaaon, Virginia, 24266. 

Q. 
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JIOtiCE OF OBJICTIOHS tQ PIAL JIW!SCRIPT 

»efeDd•Dt, Bobert L. Leouarcl aD4 Betty .J. Leooarcl, by 

rmm•el. Mceb7 ceapect1vel7 pvu llotlce of 1&'• Objection 

m tbe u-auu1pt of the &rial of ~ above •tJled caae, 

wbtcb &rADSCJ:ipt ... ~epand la7 Jtutb Jonu Greiner, Ce~tlfied 

Shortbeod lleportu tDl J.e&laterecl Prof .. •looa1 l.ep~ter and 

~ .... Erut, Cert1fiecl Court ltaporter, aald objecelou be1Dg 

u foUowa, to wit: 

L1De 1lullber faa• lluillber ObJections 

6 

6 

3 

3 

l 

. 16 

~OHES 6 CODFUY 
One Flennaaao Av~~m~e 
f. o. lox 600 

23 

43 

57 

62 

156 

171 

LebaDoD, ViraiaS.a 24266 

-one· •hould be "'n" 

"Be" abould be "I" 

"'al .... " •lloalcl be "&elief" 

"IDle" •bo111d be "&ule" 

•t::ou~ata" alloa14 be "Lecmard" 

·Bow" 8bou1d .. ...,.. • 

IOBEilT L~ LIOMAJlD 
aDCl 
BErrY ~. LEOJWlD 

By Cour&ael 

215 
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·~· 
Deonia E. Jouea 

Couu.el for DefeadaDt 

C E a r I r 1 C A % E - - - - - - - - - - -
I, Dennl• E • .Jooea, bereby certify chat I have aerved a 

true copy of tbe foregoiD& Objttetiona to Trial Tranacrlpt by 

thereb7 teaderiD& the ume to t:he Honorable GlJDD Phillip a, 

C11Dtwoocl, Vir&1D1a, 24228, co Charles E. Schelin, Browoing, 

Morefield. Schelin, Cocly & ArriD&ton, Lebaaon, Virginia, 

24266, Counael of l.ecord for the Plaintiff, ou tbia the 19th 

day of September, 1978. 

DEIIli-xS E. .JOBES 
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that no fraud occurred, but held that.a 

by a verbal conversation 

sale. 

Final Order in of 

1. 

2. 

Order of August 1, 1978, 

Appeal. 
~ 

·' 

ASSIGNMENTS ·oF ERROR 

~ ~-

.The Court erred in admitting the Plaintiff's 
. ~ .,. 

Exhibit No. 1 because the memorandum on it's face 
-l: . 
~shows that it is an incomplete agreement. 

The Court erred in admitting into evidence the 

testimony of the Plaintiff in regards to his 

alleged agreement with Defendant, Robert L. Leonard, 

because the transaction involved the purchase of 

real property and was violative of the Statute of 

Frauds. 

3. The Court erred .in admitting testimony of the 

. Plaintiff concerning the alleged agreement as no 

foundation was laid showing a pre-existing partnership 

between the Plaintiff and Defendant; there was no 

showing that partnership funds were used for the 

purchase of the subject property, there was no 

-3-
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":,..: ...... ~·~·-·....,. ··-.....;...· -------·--·--------·---·--~·-

showing that partnership funds· were used for the 

purchase of the subject propert.y, ·there wa·s no 

showing that the agreemen.t was entered into for 

speculative purposes. 

4. The Court erred in permitting the testimony of 

Plaintiff in regards to the written memorandum 

of October 6, 1977, because the document on it's 

-i face was incomplete and as such the testimony was 

violative of the Statute of Frauds. 

5. The Court erred in overruling Defendant's Motion 

6. 

to Strike at the conclusion of Plaintiff's evidence. 

The Court erred in holding that an Oral Contract 

was entered into between the Plaintiff and Defendant, 

Robert L. Leonard, on October 1, 1977, whereby an 

oral trust resulted . 

. 7. The Court ~rred in ·holding that the restrictions 

imposed by the Defendants on the pruchase of the 

subject property were unr·easonable. 

8. The Court erred in_ directing the Defendants to 

transfer to the Plaintiff the property made the· 

subject of this controversy. 

9~ The Court erred in holding that a constructive 

trust was created by a verbal conversation between 

the Plaintiff and Defendants on the date of the 

auction. 
-4- 248 
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10. The Court erred in holding that the Defendants 

must convey the property to the Plaintiff because 

no· finding was made that the Defendant, Betty J. 

Leonard. agreed to sell or otherwise convey the 

subject property to Plai~iff. 

2. 

ISSUES PRESENTED' 

DID THE DEFENDANT, ROBERT L. LEONARD, ENTER 

GREEMENT WITH COMPLAINANT, H. LYMAN COUNTS, 

SULTED AFFECTING THE SUBJECT PROPERTY? 

F ERROR NUMBERS 1, 2, 3, 4, 5, 

THAT EFENDANTS,. ROBERT L. 

J. LEONARD, MADE NO·J 

LYMAN COUNTS, SO AS TO C 

& 8) 

AND BETTY 

COMPLAINANT, H. 

OR RESULTING TRUST OF THE PR N CONTROVERSY HEREIN. 

(RELATES 9 & 10) 

The in the 

Circuit Court 

, H. Lyman Counts, initia 

Russell County, Virginia on 

alleging that he and the petitioner, 

entered into an agreement of partnership 

day of 

December, 1 

Leonard, was to bid for both of 

-5-
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. ···-·----·----........... - -

NOTE SECURED BY DEED OF TRUST 

$30,000.00 Lebanon, Virginia, October 27, 1977 

FOR VALUE RECEIVED LYMAN COUNTS and ERMA K. COUNTS 

promise to pay to ROBERT L. LEONARD and BETTY J. LEONARD or 

at any other place as may be designated by the holder of 

this note(s), the principal sum of THIRTY THOUSAND DOLLARS 

($30,000.00), with interest ·thereon at the rate of 7 per 

centum per annum, until paid in annual installments of, at 

least, the sum of $10,000.00 each, the first of said installments 

being due and payable. on the 1st day of October, 1978, and a 

like amount on the same day of each successive year thereafter, 

until paid in full.~~ -~-:~ach payment shall be appliable first 

to interest, then to escrow and then to principal, with the 

balance of principal and interest, if not sooner paid, being 

per cent prepaid 

called for in 

t onth in which such payoff is made. 

the 

annual payments 

is paid off prior 

If default be made in the payment of any installment 

under this note(s). and if such default is.not made good 

prior to the due date of the next· such installment, the 

entire principal sum and accrued interest shall at once 

become due and payable without notice at the ~ption of the 

holder of this note(s). Failure to exercise this option 

shall not constitute_a waiver of the right to exercise the ~ 

an-.. in th.,. .,.vent of any subsequent default~~i.AIIff/FF.S Bell. B 



' 

The maker(s) and endorser(s) hereof, hereby waive the 

benefit of our Homestead Exemptions as to this debt; and 

also hereby waive notice of maturity, presentment, demand, 

protest and notice of protest of this note(s). 

Note 1 of 1 Note(s) 

~~~~~--------------(S~) 
LY~~ COUNTS 

~~~~~~--~--------(SEAL) 
ERMA K. COUNTS 

This is to certify that this is the note described in 

and secured by· certain Vendor's Lien reserved in a deed of 

even date herewith, and in the same principal amount as 

herein stated. 

DATED: October 27, 1977 

NOTARY PUBLIC 

·My commission expires: 

253 
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NOTE SECURED BV DEED Of TRUST 
I' 

:; 

:: $30,000.00 Lebanon, Virginia, October 27, 1977 
I! 
!; 
r 
!i fOR VALUE RECEIVED LY~AN COUNTS and ERMA K. COUNTS promise . 

H :! to pay to ROBERT L. LEONARD and BETT~ J. LEONARD or at any 
i! 
{! other place as may be designated by the holder of this note(z), 
q 
!~ the principal sum of THIRTY THOUSAND DOLLARS {$30,000.00), with 
i. 
;~ inter~st thereon at the rate of 7 per centum per annum, until 

~ paid in annual ins~allments of, at least, the sum or $10,000.00 

II 
·I l: 
t 
I 

! 
i 
i 

tf 
t; 
•I 
I ~ 
I 

II 

each, the first of said installments being due and payable on 

the 1st day of October, 1976, and a like amount on the same day 

of each successive ye~r thereafter, until paid in full. Each 

payment shall be appliable first to interest, then to escrou and 

then to principal, uf~h tha balance of principal and interest, 

if not sooner paid, being due and payable on the 1st day of 

October, 1980. 

The makers reserve the right to prepay_ this note, or any 

II IJ portion thereof, lJithout penalty. 

If default be made in the payment of any installment under 

this Note{s), and if such default is not made good prior to the 

due date of the next such installment, the entire principal 

sum and accrued interest shall at once become due and payable 

lJithout notice at the option of the holder~ this ~ote(s). 

I failure to exercise t~is option shall not constitute a Yaiver 

I 
I! 
d 
It 
! 
i 
i 
t 
' . 

II 

of the right to exercise tha same in the event of any subsequent 

default. 

The maker(s) and endorser(s) hereof, hereby waive the 

benefit of our Homestead Exemptions as to this debt; and 

also hereby lJaive notice of maturity, presentment, demand, 

protest and notice of protest of this note(s). 

~54 
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--·-----------·-- -----·--·--·-· . 

___________ (SEAL) 

LYMAN COUNTS 

~----~----------(SEAL) 
ERMA K. COUNTS I 

Note 1 of 1 Note(s} 

This is to certify that this is the note described in.and 

secured by certain Vendor's Lien reserved in a deed of even 

date herewith, and in the same principal amount as herein stated. 

DATED: October 27, 1977 

NOTARY PUBLIC 

My commission expires: 
-;... 
: :' .• 
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