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: 7 BILL OF COMPLAINT

TO THE HONORABLE JUDGES OF SAID COURT: , i
Your Complainant respacifﬁlly represents as follows: ;

b 1. That on the first day of October, 1977, your g

Complainant, H. Lyman Counfs; and the Defendant, Robert L. Laonar%,

attended an auction in Russell County, Virginia, for certain land:

PR uAR

PPy

ouned by Howard Herman Cassell and Ann Cassell, his wife.

neit evs ) cemmwsdRemrs b et

2. That both H. Lyman Counts and Robert L. Leonard
made bids at said sale and then and there, prior to said sale

being completed, entered into an agreement/partnership wherehy

- ewian. B e ot

Robert L. Leonard was to bid for both of them and, if successful,

the parties would then take title to the Cassell land and later

- bt 4 aen w3 e
oo LTIy

partition the land among themselves according to a boundary line

C e s s

: to be surveyed at a later date, said survey having been preformed
BROWNING '

Moneriet® . by Frank A. Carpenter, C.L.S. and dated October 25, 1977. Said
coDyYy .
AND agreement is evidenced by an informal description of ths boundary

RINGTON, P.C.
TORNEYS AT LAW
ABINGDON, VA,
LEBANON, VA,
OYAL CITY, VA.

i

line, later surveyed by Frank A. Carpenter, and signed by

Robert L. Leonard, a copy of uwhich is attached as Exhibit A, and:

T P o S st ¢ s A
. meraress t & e N

E; is requested to be incorporated by referencs.
3. VYour Complainant and ths Defendant Robsrt L.
Leonard agreed that your Complainant was to have as an easement
appurtenant a forty (40) foot right of way across the land to be
retained by the Defendants to State Route 645.
4. Thét your Complainant agreed to pay the sum of

FORTY-ONE THOUSAND, SIX HUNDRED SIXTY-SEVEN DOLLARS (341,667.00),1

\ 0ol



to be paid as follous: $11,667.00 cash upon delivery of deed,
which amount is tendered to the Clerk of this Honorable Court
with the request to place it in an interest bearing account untilg
f the termination of this matter; the remaining sum.of $30,000.00 %
to be secured by a $30,000.b0 note beafing the interest rate of |
7 per . cent per annum on the uﬁpaid balance and payable in THREE
(3) annual installménﬁs of $10,000.00 each, the first payment to
be made on or before the lst day of October, 197%, which note is

attached as Exhibit B.

5. That the Defendant, Howard Herman Cassell, uas
informed of the agreement between your Complainant, H. Lyman

Counts, and Robert L. Leonard and when so informed showed your

TSI

Complainant over the entire tract of land and made recommenda-
tions as certain actions which should be taken to preserve the
property. ~ ' 1

6. That unknoun to your Complainant and contrary to

his interest, the Defendant, Robert L. Leonard, fraudulently
induced the Defendants, Howard Herman Cassell and Ann Cassell, f

his wife, to convey all of the land in question to the Defendantsi
' i

i
!

the entirety with the right of survivorship, as at common lau,'by

Robert L. Leonard and Betty J. Leonard, his wife, as tenants by

BROWNING
MOREFIELD : . ‘
SCHELIN - Deed dated October 6, 1977, and recorded in the Clerk's Office of

Ranéggmpc.é the Circuit Court of Russell County, Virginia, in Deed Book 276,

TTORNEYS AT LAW )

LraAnon. ya i at Page 15, a copy of which is attached as Exhibit C and is re-

IOYAL CITY, VA, .
I - quested to be incorporated by reference.

7. That by Deed dated October 27, 1977, thz Defendants
purported to convey to your Complainant and his wife the land
- agreed upon but vwith material differences; i.e., the agreed upon

forty (40) foot right of way had been reduced to thirty (30) feet i
'

\ 002



and the Defendants restricted the 30.7202 acres from tHe‘ﬁossibiliéy
of subdivision'or commercial improvement, said reduction and re-
- strictions being completely contrary to the agreement between your!
Complainant and the Defendant, Robert L. Leonard andkcompletely
unacceptable to your‘Complainant; the said Deed being attached as
Exhibit D.
8. That the Defendants have been requested to reform
the aforesaid Deed so.thét ybur Complainant would ultimately ré—
céive the land and right of way agreed upon free and clear of any :

and all restrictions-aﬁd they have refused to do so.

9. That the wrongful reduction of the forty (40) foot

o e aan ekt e e
© e wees

right of way and the uwrongful inclusion of the restrictions and

our, Complainant
limitations will cause/an irreggirable damage in that he is to

such extent denied the full and complete use of the property to

v

which he is lawfully entitled by virtue of his agreement with

P . T

the Defendant, Robert L. Leonard. \
10. That the description on Page 2 of the purported
Deed aforesaid does not conform to the plat prepared by Frank
AR. Carpenter dated October 25, 1977.
11. That your Complainant has no adequate remedy at L
lau,

WHEREFDRE, your Complainant, having no adequate remedy

at lau, prays that: ' i

ROWNING
OREFIELD
*:ﬁx" : l. The purported Deed or writing aforesaid dated

AND .. !
ncTon, pc. ¢ October 27, 1977, and attached as Exhibit B be reformed and ;

IRNEYS AT LAW

oanom.va. |; Tectified by inserting in it provisions for a forty (40) foot

AL CITY, VA,

f right of way in lieu and place of the thirty (30) foot right of

ﬁ way as agreed uponj and further by striking out and removing

,, 003



BROWNING
MOREFIELD
SCHELIN
coDy -

AND

\RRINGTON, P.C.

ATTORNLYS AT LAW
ADINGDON, VA.

LEBANON, VA,
\OYAL CITY, VA,

e wmemmmre temer

- a
- eee

catmner
Pt vaasand

any and all of the restrictians and limitations contained in

the fourth paragraph of the second page of the purported Deed;

- and further the metes and bounds description on Page 2 of the

pufported Deed be corrected to conform to thes plat prepared by
Frank A. Carpenter and dated October 25, 1977; or in the
aiternative,

2. That the Defendants, Robert L. Leonard and Betty
J. Leonard, his vife, be DECREED constructive Trustees and
Ordered to convey the said 30.7202 acres of land to H. Lyman
Counts with a forty (40) foot right of way and without restric-
tions; and,

3. That the Defendants be required to pay all
expenses incurred by. your Complainant, including but not
limited to, rent on the said 30,7202 acres of land from the
tuelfth day of October, l§77;'and reasonable attorney fees
incurred by your Complainant necessitated by the fraudulent
conduct of the Defendant Robert L. Leonard and that your
Complainant may have such other and further relief his case

may require and to equity may seem mete and proper.

H. LYMAN COUNTS

By Counsel

Brouwning, Morefield,; Schelin,
Cody and Arrington, P.C.

Two Mill Street

Lebanon, Virginia 24266

o (Uil & oot

Counsel for Complainant
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MOTE SECURED BY DEED OF TRUST
* $30,000.00 Lebanon, Virginia, Octobar 27, 1977

FOR VALUE RECEIVED LYMAN COUNTS and ERMA K.'CUUNTS
; promise to pay to ROBERT L. LEONARD and BETTY J. LEONARD or
at any other place as may be designated by the holder of this é

4

note(s), the principal sum of THIRTY-THOUSAND DOLLARS (330,000.00),

~with interest thereon at the rate of 7 per centum per annum,
until paid in annual installments of, at least, the .sum of

- $10,000.00 each, the first of said installments being due and

hm A e e o gte . v 6 e

: payable on the lst day of October, 1978, and a like amount on
. the same day of each successive year thereafter, until paid in !
' full. Each payment shall be appliahle first to interest, then

‘to escrow and then to-péincipal, with the balance of principal

iand interest, if not sconer paid, being due and payable on

" Rt . A sl b ve o n

"the 1st day of October, 1980..

The makers reserve the right to prepay this note, or
any portion thereof, without penalty. |
: If default be made in the payment of any installment
under this note(s), and if such default is not made good prior
-to the due date qF the next such installment, the entire principal

"sum and accrued interest shall at once become due and payable

- without notice at the option of the holder of this note(s).
inFailure to exercise this option shall not constitute a waiver

iof the right to exercise the same in the event of any subsequent

P T e TR

" default.
: The maker(s) and endorser(s) hereof, hereby waive the
BROWNING
Mo . benefit of .our Homestead Exemptions as to this debt; and also
coDY .
AND © hereby waive notice of maturity, presentment, demand, protest
IRINGTON, P.C. .
aomooon va.© and notice of protest of this note(s).

LEBANON, VA,

OYAL CITY, VA. (m
1



“Note 1 of 1 Note(s)
This is to certify that this is the note described in -
fand secured by certain Vendor's Lien reserved in a deed of even
i)
j.date herewith, and in the same principal amount as herein
i . f

ystated.

t
)

] DATED: October 27, 1977

Ot Foall

- NOTARY PUBLIC

.
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"WIS'DEED,-mda this October 6, 1977, by .n& bctwea;u .

HOWARD HERMAN CASSELL and ANN CASSELL, husband and wife,
\ (hereinafter referred to as Crantors) and ROBERT L. LEONARD,

to as Grantees);

,- W 1 T N E ‘$5_.8 B -T H

+

" 7That in considoration of a cash payment of TEN ($10.00)
i DOLLARS, and ather good and valusble consideratiocn, receipt

| and sufficiency of which is acknowledged, Grantors hezeby . o

1 convey to Grantees ss tenants by the entirety with right of - -
i e

- || survivorship as at common lew, and with GENERAL WARRANTY and ~

ENCLISH COVENANTS of title, that certain real proparty lying =
j and being in the Lebanon Magisterial District of Russell *
County, Virginia, and more particularly described as follovs:

) All of Lot (Tract) Numbered 48, containing 49.3 °
acres, wore or less, in the Subdivision of the lands,
or a part of the lands of Edgar Wiley Jessce and which
.s8id lot herein convoycd lies on the east side of and
adjacent to Secondlrz Highway No. 643 of the Virginia
Highwoy System and about 1/5 of a mile north of the
intersection or e‘u.m:tlon of Secondary Highway No. 643
with Primary Highwoy No. 71 (being the Fincestla Highway)
of the Virginia Highway System, as shown by mep and
plat of said subdivision, designated “Subdivision of .
the E. W. WILEY JESSEE FARM" prepared by R. T. Felknor, .®
lunegor. a cogy of which is duly spread of record in -
Plet Book No. ago 125, in che Clerk's Office of ths
Circuit Court of Russell County, Virginia, and which -
uitd 1ot herein conveyed is described as follows, to= =
wits .

. BEGINNING at a stake in the centor of Seconda
Highway.No. 645, a cormer to Lot No. 54; thence with .
the northern line of Lot No. 54, N 64° 40' E 1200 foet
to a stake; thence leaving lot No. S4 and with two . -
calls in lot Bo. 47, K 67 30' E 583 feat to & staks;
thence, N 82° 10' E 786 feet to & stake in the southwest .
1ine of Lot No, 46; thence leaving Lot No. 47 and with
one line of Lot No. 46 N 23° 15' W 1200 feet to a
stake; thence leaving Lot No. 46 and with three calls -

+  -. 4n Lot No. 46 and with three calle in Lot No. 49 S 38°
< 20" W 1465 feet to a stoke: thenco, § 64° 30' W 200

*  feet to & stake; thence N 77° 30° W 378 feet to a stake ...
> 4in. the centerline of Secondary Highway No. 643; thance

with five calls in the centerline of Secondary Htghwny
No. 645, S 37° 14' W 43 fcet; thence § 29° 48° W JOO

feet; thence S 2° 27’ E 222 feet; thence S 6° 00 E 300

feet: thence S 7° 20" ¥ 350 feet to a stake in the a e

center of Secondary Highway No. 645, the BEGIENING, .. ¢,

containing 49.3 acres, sore or less. i .

St e e e e ren ee sememelai e maam Y el L T PR

.2 et

and BETTY J. LEONARD, husband and wife (heroinafter nfe:rred ’
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Being the oams real property ccnveyed to Crantora §en
R B froo Sérar \liley Jessce and Laura Maos Jeacce by Decd [
Lt . dated iwverber 12, 1956, and of record in sald Cleck's 1
s - Office iu Decd Buok 155, page 426, . 1eoe
'nua conveyance 18 macde expressly lubjeet to lll uunen:o. o
- :mm of way and conditions of records affecting tho above e
' deseribed property. ' . . ’ -":
. Real property taxes for 1977 with :eupcc: to this . - b
property shall ba paid by Grantors.. . . R . '_ . . - T
"l. wITNESS cug»nlgnaturel and seslss o RN By .
.:{Ay ;: - 4‘ ) - .+
e . qza-aov {u:.;': B
T L B
- e = i .
i A a-A.A. (LM . (sw.,l -
STATE OF VIRGINIA , . . s P ]
coumo’ru)u&,ﬁ- <
" . %The foregoing instrument was scknowledged bofou L T } ':"
this _OnZiho 42 , 1977, by HOWARD HERMAN ';; I R
CASSELL AND ANN CASSELL.
y . otary 1€ -:osg omnission i
o . expires on _%M oo
N . Vll%(il\lb\ 10 the G’y A0 al (he Canettat Losent ! Kitpan s} Lt .. . § ~
Foe - Cuunty, - - d¢..lz - l??] Tho deed N . ‘ . i .
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THIS DEED, made this 27th day of October, 1977, by and
between ROBERT L. LEONARD and BETTY J.'LEONARD (Hereinafter
referred to as Grantor) and LYMAN ﬁOUNTS and ERMA K. COUNTS,
husband and wife (Hereinafter referred to as Grantee);

W I T N E S S E T H

That in consideration of a cash payment of FORTY ONE
THOUSAND, SIX HUNDRED SIXTY SIX & .62/100 ($41,666.62)
DOLLARS, ELEVEN THOUSAND SIX HUNDRED SIXTY SIX & .62/100
($11,666.62) cash in hand paid by the Grantee to the Grantor
at and before the signing, sealing and delivery of said
Deed, receipt of which is hereby acknowledged and remaining
sum of $30,000.00 as evidenced by one installment note of
even date herein with the principal sum of $30,000.00 signed
by the Grantee herétb“as makers and payable to the order of
Robert L. Leonard and Betty J. Leonard in THREE (3) annual
installments of $10,000.00 each, together with interest
thereon at the rate of 7 per cent per annum on all unpaid
balances, the first installment to become due and payable on
or before the 1lst day of October, 1978, one installment to
become due and payable on or befdre the lst'day of October,
1979, and one installment to become due and payable on or
before the lst day of October, 1980, with interest from date
at the rate of 7 per cent per annum on all ﬁnpaid balances,
and to secure the said deferred payments, there is expressly
reserved a Vendor's Lien, Grantor hereby conveys to Grantee
as tenants by the entirety with right of survivorship as at
common law, and with GENERAL WARRANTY and ENGLISH COVENANTS
of title, that certain real property situate, lying and |
being in the Lebanon Magisterial Dist;ict of Russell County,

Virginia and more particularly described as follows:

010




753.88 ft. to an iro
7;§::1 Cecil Warner; thence

NNING at an iron pin S. 70° 31' 21" W. 1,001.91 ft.
from te Rt. 645, a corner to the lands o rantor
herein; nce S. 70° 31' 21" W. 231.8 . to an angle
point in fente; thence S. 69° 32' W. 517.97 ft. to
an angle point I . 84° 07' 17" W.

v in the line of lands of

the Warner line S. 21° 40°'

; thence N. 59° 44' 48"
hence S. 26° 31' 05"

23" E. 1,198.09 ft

E. 233.76 S. 69° 47" 20" W.
70.56 ft, he Grantor;
thenc " E.
53306 ft. to the point of BEGINNING and containing

.7202 acres more or less;

And being the same properties conveyed to the Grantor herein
by Deed dated the 6th day of October, 1977 from Howard
Herman Cassell and Ann Cassell and recorded in the Office of
the Clerk of the Circuit Court of Russell County, Virginia
in Deed Book 'apﬂpage
This conveyance is made expressly subject to all Easements,

Rights of way, and Conditions of record affecting the above

described property. o Cn
Lea . |
Grantor conveys to Granteqﬂa certalqﬂ ight of way over

Lot 48-B for ingress and egress to the aforedescribed property,
Said right of way being shown by that certain map and plat
described as the "E. W. Wiley Jessee Farm" prepared by Frank
A. Carpenter, C.L.S. dated the 25th day of October, 1977 and
of record in the Office of the Clerk of the Circuit Court in
Plat Book __ at page

Grantee, his heirs, executors and assigns covenant wi

Grantor, hI e above

described lands shal ivided for the purposes of

building residential tment complex, campgrounds,

hotels, m § industry or commercial use, covenant to

made covenant with said land.
Real property taxes for the calendar year 1977 is to be
paid by the Grantor. o011




Witness the following signatures and seals:
D . .

e LS L
e -f-"/;",..r_// /S ez e ‘ﬁ(SEAL)

ROBERT L. LEONARD

. \_

NG (SEAL)

BETTY J. LEONARD
STATE OF VIRGINIA
COUNTY OF RUSSELL

The foregoing instrument was acknowledged before me
this _ . 7:" day of October, 1977 by ROBERT L. LEONARD and
BETTY J. LEONARD.,

] . , e
7/ N : .\,4/_ .

" . TOTARY PUBLIC WHOSE COMMISSION

EXPIRES ON R AL
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ANSWER TO BILL OF COMFLAINT
TO THE MONORABLE JUDGE OF THE AFORLSAID COURT:

Comes now your defend#nts and answers the Bill of
Complaint filed against them as follows:
4
The defendants admit the allegations contained in
Paragraph 1 of the Complainant's Bill of Complaint.
11
The defendants admit that both the Complainant and the
Defendant, Robert L. Leonard, made competitive bids on the
property made the subject of this controveraey but deny that
any partnership agreement was entered into. Jefendants
adnit that on October 6, 1977 that defendants agreed to sell
tae property made the subject of this controversey to the
Couplainant but with certain restrictions and covenants the
terms of sane to be agreed upon at a later date.
111
The defendants deny the allegations contained in Paragraph
111 of the Complainant's bill of Complaint.
Iv
The defendants admit the allegations contained in
Paragraph IV of the Complainant's BEill of Complaint.

013
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v
The defendants do not have sufficient knowledge of the
allegations contained in Paragraph V to either admit or deny
the allegations contained therein.
Vi
Defendants deny that any fraudulent conduct on their
part but admit that the property was conveyed to them as
sold to them the date of the sell as tenants by the entirety
‘with right of survivorship.
ViI
The defendants admit that by Deed dated October 27,
1977 they attempted to convey to the Complainant herein the
real property made the subject of this controversey with a
30 foot right of way and restrictions prohibiting the further
subdivision or commercial improvement of the subject property.
These being the conditions of the sale Ly the defendants,
Robert L. Leonard and betty J. Leonard, in consumating the
transaction which was their prerogative as the owners in fee
simple of the property made the subject of this controversey.
VII1
The defendants deny the allegation contained in Paragraph
VIII of the »5ill of Complaint, but aver that negotiations
proceeded between your Complainant and defendants following
October 27, 1977 wherein your Complainant attempted to
purchase tne property without any restrictions and with a 40
foot right of way which said defendants were not agreeadle
so to do.
IxX
Defendants deny the allegations contained in Paragraph
IX of Complainauts Bill of Complaint.

014
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X
Defendants admit the allegations contained in Paragreph
X but say that it was an oversight in the prcpuratton‘of
said Deed. Defendants further represent to the Court that
it has been at all times and continues to be willing to
convey the said property to your Complainant with a 30 foot
rigat of way and restrictions from further subdivision or
comuercial fuprovement, said restrictions to be made covenants
runuiug with the land. Defendanta aver that they have the
right to convey their prﬁperty to a prospective purchaser
under their terms and conditions.
X1
All allegations not specifically denied in Complainant's
Bill of Complaint are herein generally denied.

ROW having fully answered Complainant's Bill of Complaint
Defendants move that the Complainant's Bill of Complaint be
disnissed witn their cost.
ROBERT L. LEONARLU, Defendant
BETTY J. LEONARD, Defendant
By Counsel

JONES & GODFREY

One Flannagan Avenue-P.0.Box 600
Lebanon, Virginia 24266

By: ls/ Dennis E. Jones
DENATS . JOALS

Counsel for Defendants

CERTIFICATE

This 1s to certify that I have this 13th day of December,
1977, wailed a true copy of the sforegoing Answer to Bill of
Complaint to Charles E. Schelin, Esq., Browning, Morefield,
Schelin, Cody & Arrington, East Main Street, Lebanon, Virginia
24266, Counsel for Complainant. :

e

' /8/ Dennis E. Jones
o013 . JONES

t
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VIRGINTIA:

CIRCUIT COURT OF RUSSELL COUNTY

‘H. LYMAN COUNTS, -

Plaintiff

vl

-

ROBERT L. LEONARD and BETTY J.
LEONARD, :

Defendants
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IRCUT COURT RUSSEL CORATY

; Fr a Eu E; 2 ‘ | Juiy 19, 1978

P 26 1978 ‘ . VOLUME 1
A A%L, : pages 1 - 123
{ ad Cler '

RUTH JONES GREINER
Certified Shorthand Reporter

Registered Professional Reporter
. 20 PINE STREET
" BRISTOL, VIRGINIA - TENNESSEE 24201

()16 PHONE: (703) 669-2214
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APPEARANCES :
|CHARLES E. SCHELIN, ESQ., Lebanon, Virginia
Counsel for Plaintiff
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The following cause came on to be heard on this

the 19th day of July, 1978, at 2:25 p.m., before The
Honorable Glyn R. Phillips, Judge of the Circuit Court of
Russell County, sitting at Lebanon, Virginia, when tﬁe
following proceedings were had.

Mrs. Ruth Jones Greiner, Certified Shorthand

Reporter and Registered Professional Reporter, was duly sworp.

Witnesses were }yorn and excluded under the rule. Counsel
presented opening statements to the Court.

THE COURT: Call your first witness.

MR. SCHELIN: I would like call Mr. Robert L.

Leonard as an adverse witness.

ROBERT L. LEONARD

having been duly sworn, was examinéd and testified as followg:

DIRECT EXAMINATION

BY MR. SCHELIN:

Q What is your name?
A Robert Leonard.
Q Are you the defendant in this suit being tried

today of H. Lyman Counts and Betty J. Leonard?

A Yes, I am part of it, yes.
Q Where do you live, Mr. Leonard?
A Lebanon Virginia
' ’ 019
RUTH JONES GREINER,. C S R.
STENOGRAPH REPORTER -~
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R. Leonard - Direct ‘ y
Q What 1s your occupation?
A Contractor, real estate development.
Q How many houses and parcels of land would you

say you have sold in the last five years?

A It would be hérd to say. I would say up to 40
or 50. | |

Q What were the details of the agreement between
you and Mr. Coungs ;rrived at during the bidding of the
auction of the lééd in question?

A " There was no agreement, other than I would at
some time sell him some of the property.

Q In other words, you did have an agreemeﬁt?

A ‘There was no actual agreement, no, sir, just
that. if he wanted to buy a portion of the fafm, i some :time
would sell it to him.

Q Are you saying there was no agfeement whatso-
ever or are you saying there was an agreement? -

A There was no agreement.

Q When did you and Mr. Counts arrive at an agree-

ment to buy and to sell this property?

A We never agreed to buy and sell together.

Q Not ever?

A No, sir.

Q - Did you ever«sig(l;gaay documeni:.as to boundary

RUTH JONES GREINER. C. § R.
STENOGRAPN REPORTER Y
BRISTOL, VA., TENN. 24201 / - \_?
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‘R. Leonard - Direct _ ' : 5

lines or purchase prices concerning this prdperty?

A " . Yes, sir.

Q Isn't that contradictory to what you just
stated, that you never agreed to sell?

A That was after the sale of the préperty, the
original sale.

Q I asked you when you arrived at aﬁ agreemént
to'sell-and you-said you neQer did. What is correct? Did
you ever'agfee fgrsell this‘property?

A' i agreed to sell it to him under my térms,

after I had bought the land, but not during the sale.

Q When did you agree to sell him this property?
A It was on the 6th of October, sir.
Q I show you a writing. Do you recognize this

writing dated October 6th?

A I recognize my signature.

Q But you don't recognize the writing itself?

A I think it is Mr. Counts' writing.

Q And it is your signature?

A Yes, sir.

Q Do you deny signing it?

A No, sir. .

Q This writing here specifies bouﬁdnv lihes and

a certain price, does it not?

021
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R. Leonard - Direct ' . 6
A Yes.
Q $41,667, is that correct?
A Yes, sir.

MR. SCHELIN: Your Honér, I would like to
introduce this as Plaintiff's Exhibit 1.

THE COURT: It will be admitted into evidence
as Plaintiff's Exhibit 1. |

N (PLAINTIFF'S EXHIBIT NO. 1 was

marked for identification and

filed.)
BY MR. SCHELIN::
Q What was that agreement that you entered 1ntoé
A - That agreement was to sell Mr. Counts a pért10'

of the back part of the farm at a certain price in terms to
be announced later. |
Q *  What were those terms?
A Those terms --
MR. JONES: Objection. The.document speaks
for itself.
THE COURT: You aré talking about the terms in
this documént? | |
MR. SCHELIN: Yes.
MR. JONES: That document right there, Your

Honor, there is a case directly in boint on the

RUTH JONES GREINER. C.§ R.
STENOGRAPH REPORTER A p—
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Leonard - Direct . 7'

.*».particular.matter. It is Duke v. Tobin, 198 Va. 758

éherein two parties purpo:ted to enter 1ntd.an agree-
ment for the sale of property,'énd the Court goes
into great length to discuss the memorandum qnd the
legal merits of that memorandum. In that particular
case one of the terms, or one of the comments on the
memorandum was that the terms and payment to be
decided §gqafter survey, that is a direct quote from

it, in that particular case, both parties to be charg

under the memorandum had, in fact, signed the agreemef]

This piece of paper right here does not readily iden-
tify the property. In addition, it states that tﬂe
terms are to pe agreed on at a later date, and that
Mr. Counts did not sign it. |

In that particular case the Supreme Court said

.that that particular contract was certainly violative

of the Statute of Frauds and predicated on that case
we wi;l object to any questioning beyond phis memo-
randum. |

THE COURT: Do you have that case with you?

MR. JONES: Yes, Your Honor.

THE COURT: Mr. Jones, talking about the last

sentence of this contract: "Terms to be agreed on at

a later date." You mean you think that has something

RUTK JONES GREINER, CS R ]
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to do with the boundary lines?
MR. JONES: Well —-

THE COURT: The way the Court interprets it,

looking at it, it means that the terms of payment will

be agreed on later.

MR. JONES: It says terms.

THE COURT: But it is.immediately after $U41,66]

Yterms’ to be'.agreéd-on-at -a. later date." I am just
wonderinéi;hat jour contention was, if you are con-
tending that the terﬁs of the tranéaction would be
agreed upon later or whether you say it only means
method of payment.

MR; JONES : We are saying the terms of the
transaction, because the property was purchésed in
the name of Mr. and Mrs. Leonard, and ceftainly the-
law.states'b& tenants by the entirety, when two indi-
viduais own it, certainly'éne party cannot agree to,.
sell that which he does not own, but when you have
tenants by the entirety, the right of survivorship?
both parties must sigﬁ it.

THE COURT: The Court is going to admit it in
evidence for the time being, under further interroga-

tion by the lawyers.

BY MR. SCHELIN:

RUTH JONES GREINER, C S R.
STENOGRAPH REFORTER ” 7
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Q

Mr. Leonard, what was the original intention

of this writing where 1t said: "$41,667, terms to be agreed

on later"?

A

Q

I think it speaks for itself.

Mr. Leonard, do you recall taking depositions

in my office on January 26, 19782

A

Q

Yes, sir.’

Do yoﬁ recall my asking you the Question:

"Did that.Small handwriting compose the entire agreement

between the two of you?"

A

Q
A
Q

AhdyourAanswer: _YNo."

No, sir, I don't remember that.
You don't remember thaf?

No, sir. |

I would like to read from page 5 of those dis-

covery depositions. My question: "It did not?" .

Your ansker: "No."
Do you recall that?

No, sir.

My question: "What did it leave out?"

Do you recall your answer? "It left out thé

terms of saie."

Do you. recall that?

MR. JONES: Your Honor, if he is going to use

—

"RUTH JON?;%} S.R.
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R. Leonard - Direct - - - - 10

the deposition of Mr. Leonard's testimony, he should

admit it, if he 1is going to use 1£ for impeachment

purposes, he should first refer to Mr. Leonard and

then revert back to the deposition. We object to

reading the deposition.

THE COURT: Go ahead. If he stated something

that was contrary to the deposition, you may contradif

1t. o
BY MR. SCHELIN:

Q \Do you recall my asking you what were the term$
of the sale?

A No, sir, I don't. It has been a pretty good
while.

Q You don't recall your answer: "I don't think
they were finai until the time that the deed was drawnvup.
I think fhat they pay a certain amount down and the balance
in three years." |

A That is what I said probably.

Q Do you remember my asking you: "Not right 6ff
I don't -~ wait a minute. Were they the ones included in thg
notes that you presented him at a later date?" And your
answef: "Yes."

A I don't remember, sir.

Q That was in direct response to what the terms

RUTH JONES GREINER, C.5 R.
STENOGRARK RZPORTER - L
‘BRISTOL, VA., TENN 24201 / =< 7




O B @ W

© @ =N o

10
11
12

13

14

15
16
17
18
19
20
21

22

23

24

R. Leonard - Direct . 11

of the sale were and you don't remember'that?

A Né; sir.

Q | What was your discussion with Mr. Counts durin
the auction of this property? What d;d it entail?

A The .only discussion that I had with Mr. Counts
_at that time, he asked . me to come to his presence, where he
was standing, motiohed for me ;o come, and I went to him and

he asked me, he-said, "How 1s the sale going?"

I said, "It is going pfetty high."

Q Did you have any agreements with him?
A No, sir, no agreements.
Q You did not have any agreements with him con-

cerning the sale of this property?

A No, sir. _
Q None at all?
A No, sir.

THE COURT: After that conversation, did Mr. .
Counts stop bidding?

THE WITNESS: He stopped bidding, as I under-
stand it, Your Honor, befofe we had any conversation.

THE COURT: Did he make any bid after you had
the conversation? |

THE WITNESS:. Not as I know of. I didn't, you

know, keep up with him.

RUTH JONES Gnim z.s.a.
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THE COURT: Did he tell you or did Mr. Counts
state to you that he would stop bidding?
THE WITNESS: No, sir. No, sir.
THE.COURT:' Go ahead. .
BY MR. SCHELIN:
| Q What was the discussion? What was the agree-
ment that you and Mr. Couﬁts arrived at concerning the right
of way to this 39,7é acfes?
MR. JONES: Your Honor, that is a leading
question.
MR. SCHELIN: He is an adverse witness, Ivcan
ask that.
THE COURT: Objection overruled.

A The only thing, we pointéd out from one side
of the property to the’other where'the line ran, so that is
what is what I had it surveyed by.

BY MR. SCHELIN:
Q ‘Was there any discussion as to the width of

the right of way?

A No, sir.

Q ~None whatsoever?

A No, sir, no discussion.

Q That:was left striétly up.to your --

A Only.an easement mentioned, he asked 1f he
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R. Leonard - Direct ' ’ 13

could have an easement over it.

Q You could have made that five feet or 100 feet
"A That is exactly right.

Q What was your purpose in putting these restrich

tions in the deed?

A Well, my wife and I talked it over and we
decided if we sold it, it would be protected, the property
would, becaqse §#g did not and I did not want the property

developed. We ﬁéﬁted it to stay as it was.

Q Why?
A " For our purposes.
Q Why?

MR. JONES: 1If the‘Court please, objection.
They own the property as tenants by theigntirety.yith
right of survivOrship.. They don't have to have a
feason for any particular thing. They can éell it as
they choose.
THE COURT: Of course, that is the question in
issue. Objection overruled.
BY MR. SCHELIN: |
| Q How long after the sale of this property did
you decide on'theée restrictions?
A On the day of the 6th, on October 6th.

Q This was after your discussion with Mr. Countsf

RUTH JONES GREINER. C. S R.
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A Yes,'sir, it was.
Q So, in fac