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RULE 14-BRIEFS
l. F or m and con ten ts of a p p ella n t' s brief. T he open in g hr id o f the appellan t (or
t he p et ition for appea l when a d o pted a s the open in g brief ) s hall co ntain:
(a ) ,\ ,-.uli_icct inch:x all< l table (,f c itat il•ns with c i,sl·s :d p hahedcall y arranged.
Ci1 ,1t in11 s of \ irg inia ,·a., l, nm~I r e fer lo tit .: Virg ini.1 H cp01·ts ancl, in adiliii"n. m ay
rd ,·r to " t l·e1- rcpnr(s c011 la i11in~ suc h c:1$C,...
( h) ,\ brief ,tat e nH- nt cif the ma terial pro ceedings in th e lower court, th e e r r o rs
as" ignl·tl. and th e q uf'~ti,,n~ inYoln:cl in th e: a pp,,al.
( c) ,\ ckar a nd conc ise statemen t <li the fa c t~. with rdercnces to the r,ai.'T< o f
th e n ;c0rd whe re tlll'rc is a ny p o~s ibilit r t h:ll the o thl'r , i,k mar q uestio n the s tat,•m c n t. \\' h l'rc. till' fa c ts a r e contro,·cn,•,i it s houl d be sci state<!.
(ti) Arg u ment in suppcin of the fll>:-ition of a ppe ll ant.
The brief shall be s ig ned by a t leas t o n,· a ttorney prac t icing in th i,; court, gh· ing
h is a ddn::ss .
T h t.: a p pclta nt m:iy a <lopt t he petition tor app ... al a, hi, op<'n ing- l>rid b~· so s talingin th e· 1w 1itio n , or hy g l\·i n~ to c,ppo;,in i.:: t.:<n111,el writt e n not ic e c,f 5ud1 int e ntion
,,·ithin five days of the recc:ipt b y ap pd la n t o i t he prin t.:<! rl'(' nrd, a n d by filin g- a
co p~· of s uch noticf" w ith th ,· c ler k oi the court . ~ o a lkg<.:d (·rror 11 0~ spc-c ilil'<l in t h <.:
op1: n i11 g- l>r:cf o r pcti:i 0 11 for appc·a l ~h a ll bL' a d n:ittecl a s a g round ior arg n111c11 t by
appd l:rnt on t he h carin:,; o f the causl·.
2. F orm and cont en t s of a ppellce's brief. T he b ri ef im- t h i:' appc llee s hall rnn tai11:
(a) .\ subjl'ct in d cc,; :i n cl ;abh· of <'i1a1ions wi th caq·, ;1 tr h a h c tirnlly :irra 11ge<l.
Citation s of Virg-in ia ca, ,·,- mu ~t r d ,·r to t hl· V irg inia J{q,,w ts ,u.cl, in .:tl<litio n, ma y
rdn• 10 o t ltn rcpo rt , Clilltainin~ s uch c a Sl'"·
( h ) ,\ ,-1 atcmcn l o f tlw ca ;;c an d of the poin ts ill\·oh·,·<l, ii th e a ppelk-L· disa g r('cs
with t he s t:it~mt.:nt ni appellan t.
(c) ,\ statement n f the f.ic t~ "liic h :ire n cccs ,ary to e llrrect or amplify lilt' ~tatcmc11 t iu appel lant':; brid in so far a,: it is d~t·mecl er ro1H o 11 s nr ina<lcqn;,tc, w ith a p ·
p ro p r ia te rdt're nce to the p,ti;:c.~ o i tlw r <'rord.
( c!"l A r irum 1:11t in s upport of the pos iti,m of a ppcllce.
Th e h ricf sl1t1 ll he ~igncd by at lt·ast o ne a ttorney prnctirin g in th is cou r t, gi"ing

his arlcin•ss.
~- Reply brief.

T in• r l·ply brit-f ( if a n )) of the appellant sh a ll cont ain a ll tlw a uthori til•s r dicd on hy hi111, not referred to in his p etition or ,ipl'n ing b rief. In oth er
r c5p cc t:; it ~hall conform tn the r c:quin·m e n t , ior app<'llcr 's brief.
~- Time of filing. (a) Giri1 msrs. T he C1J)ln ing brief of the a p pellant (if ther e he
on e in a d d ition to 1hc pdition for ap pea l) s ha ll be fi led in th e ckrk':; offict wi th in
fif t<'cn d nys a fti::r tll\' n ·r1:ipt b y coun~cl fo r appellam of thl· prin tt.:d r ecord , but in 11 0
e ve nt h-.,s than twen ty-li ve day s l>dnrl' lhl· firs t da y of t h e :-.essio n at wh ich the caw
is to h ,· heard. Tlw hrid o f the appel k e ~hall be file d in thl' clerk's ofli ct.' not la ll·r
th a n kn clays be fo re the firs t <la r of the ~css ion at w h ich the ca,e is to b t· hear d . T he
n :ply IJr id ·,lf t lw a pp,· llan t ,-hai l bl' fi k <l i n th e cl erk' ~ o llic e not lali:r t han th<: day
before till' fi r st clay o f the s{>., ,io n al wh id1 tlw rasc i5 to lw h eard.
(h) Cri m ln<il ('rrsr.~. £11 ,rim ina l ca,l·• bril'i, 11111, t be li h•cl \\'i thin tJ, c Lime s pl'cified
iu ci,·il casc;; : p r od,kd, howe,·c·r , tha t in t hn,L' ca,e;; in ,, h ich th<: rccnnls han : 1wt
lw ,·n printed a n d dd ivL•r c d w eoun sl'l :ti k a s t l wcnty-11,-.- d ;1y,; bcior l, till' IH'qinning
oi iii,· nex t s essio n llf th e cou rt. , urh c:1~,·s sh a ll he pl,1n•d a t t hl' foo l of t h,· dn ckt•t
fo r i hal s e ssicin of till' n •ur l, a rlcl t h c Com111o n wea lth's h r ici , ha lt h e fi lccJ a t lC"ast l l'll
rta rs p rior to th e c-a ll intr o f 1hc ca ~e. and t h1.: rc·ply b r id for t he pla in tiff in uTor not
la te r thnn the day b C'forc t he case i, ca llul.
(r) .<:ti1•11lafil,11 o f r r, 1111 scl rm lo [i l inr;. Coim «t:1 _fnr oppM ing- pa r ti~s m av fil e ,\·ith
th,• cle r k a w ritlt•n s tiouht ion r han gin l" tlw tin w to r fi li11g t,rit·f,- in ;my ~ '.l · C prCl,·id r cl. hnwen·r. t ha t a ll bri ,•i,; mu,-t 1>L li ll',I nil! late r tha n the: dar be fore 5m ·h ra se
is to hl• hea r d.
5. N umber of copies to be filed and d elivered to opposing counsel. T,w,11y copies
<>f Ulc h b rief shall h e: filed w i th th e tkrk o f 1he r o urt . a n<! :11 k a s t two cop il'S ,n;i il cd
01· d e livc·rc<l to oppos in i,: ('Pll n, l' l o n or 1,cf,wt· fl w <lay n n \\'h id, thl' b r ief i, filed .
6. Size and T ype. flril•f$ s h al t b,· nin (' inrh l·~ in lrn·.'l h :i nrl , ix inehr, in wicll h . so
a s t,, r o nform i n dinH'n ~i,, 1i..; =o tl11' prin t, <l recnrrl . an ,l , h a ll I,,• prin h-d in ty pe not h•,-,,
in ,_ jz('. n ~ to h e ig-hl and w idth. t h:i•1 tile type in wh ich 1lw l'l·Cnr<l is printed . The
rec·l>r<l number c,i tht' ca <P nnd 11:imes cii e oun , d ~hall J,l, p rin t,•rl cin the fr o nt .:nv,•r of
nil b r i,·k
i . Non -compliance, effec t of. T h <:' ckrk o f this cour t is ,tirl'Cle d not tn r,' rc·in· o r
fil,• :i hrid \\'h ich fa il, tn r o111pl y with tht> n,q nirement!; o f thi , rnl ,•. Tf 111·itl1<'r ,i,t.:
h:1 , 1ilcrl a p r n 1w r h rid th t• rn use w ill 1101 lw h l'ard . If n n c nf th l' partie~ f:1i l~ tn fi le
a pn>pl'r h r ief lw ran 11 11! IH.: heard. hni. t he r;i ,;t' w il l be l!c;1n l r·.1· [}(lrtc., u p c•ll t h e a rg u lll<'llt cif th e party by \\' IHlm l he brief has hl·cn likd.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

· Record No. 2689
JAMES T. REID
versus

J. C. BOWAR.D, TRADING AS BOWARD TRUCK LINE, .
AND CHARLES OVERCASH.

PETI'J~ION FOR WRIT OE, ERROR.

To the Honorable Chief Justice and .Associate Justices of the
Supreme Court of Appeals of Virginia:

Your petitioner, James T. Rci'cl, ·who was an infant when
this action was instituted, but who has since attained his majority, respectfully represents that he is aggrieved by that certain judgment of the Circuit Court of Louisa County, entered
against him on the 2nd day of October, 1942, in proceedings
held pursuant to a notice of motion for judgment brought by
your petitioner in the court below against J.C. Boward, trading as Boward Truek Line and Chf}rles Overcash. The object of said proce~ding was to recover damages for injuries
sustained by petitioner when an automobile in which he was
riding came into collision with a motor vehicle which was being
operated by the defendants. There was a verdict and judgment in fayor of ·the clefendants, which the trial court refused
to set aside, of whic.h verdict and judgment your petitioner
now complains-.
2*
'"'A transcript of the record of the proceedings in tbe
court below is submitted with this petition. The petitioner

2
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will hereinafter be referred to as plaintiff and the defendants
in error as defendants.

, ,. , ;FRELIMINARY STA~EMENT.
Plaintiff was a guest in an automobile which was being
driven by Warwick .Johnston. They ·were returning· to the
University of Virginia from Williamsburg, where they, together with three companions, had been to attend a basketball game on January 15th, 1942. Plaintiff was riding on the
front seat with the driver. v\Thile boing driven in a westerly
direction on Route 250 in Louisa County the automobile collided with the left, rear side of the trailer unit of a tractortrailer truck which approached from the opposite direction and
which was operated by the aefendants. The collision occurred
about one o'clock A. M. on the morning of the 16th. Plaintiff
was painfully and seriously injured.
3*

*ASSIGNMENT OF ;ERRORS..

1. That the coitrt erred in ref'using to set aside the verdict
of -the jury as contram to the evidence and withou,t evidence
to support it.
2. That the court erred in permitting Wise-man, a witness
for the defendants, who was closel'J.1 f ollou-ing def enda11it8 in a
similar tractor-frailer truck, to testifv to the effedt that Wisemom's motor vehicle and trailer unit were equipped wWi tlie
dimension or marke1· li.Qhts required by statitte.
First .Assignment of Error.

In approaching a di~cmssion of this assignm~nt of error,
we. do so fully cognizant of the strong position which the defendants occupy in this court because of the verdict of the
jury in their favor- and the approval thereof, by the trial
court. This rule .is that in such a case, the facts. should be
stated and accepted. in the light most favorable to the defendants. We shall not be guilty of an infraction of ,his rule.
Indeed, we shall rely solely upop. the testimony bf the defendants and their wit~esses. We believe that the· testimony
of the defendants alone shows that the plaintiff is. entitled to
recover.
The collision took place on a straight, hard-surf aced road,
about 19 feet wide, shortly after the defendants' vehicle had
passed over the top of a hill. Each driver charged the other
with *being on the wrong side of the road. The plaintiff
4*' was riding in a 1941 Ford Sedan. The defendants were
operating a huge tractor-trailer truck, the tractor being a
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1936 Model, International, and the trailer being a ·Baker
trailer. The trailer was 22 feet in length and the tractor, 16 or
17 feet, mqking a .total length of t];ie entire equipment of 33%
to 34 feet. The trailer was 8 feet wide-ten to 12 inches wider
than the front of the tract.or. The tractor furnished the motive
power and had two single wheels in front and two double
wheels in the rear. The trailer had double wheels in its rear
end, its front encl resting on the rear of the tractor, connected theret9 by a pivot or swivel. ( See testimony of the defendant, Boward, on direct examination, Tr., pp. 193-194; on
-cross examination, pp. 201, 202, 203.) This defendant' did not
testify to the exact height of the trailer, merely saying that
it was about 7 feet from the ground; "it could be a few
(inches) above or a few (inches) under". (Tr., p. 202.) But
the defendant, Overcash, actually measured the height of the
trailer and here is what he said:

''Q. How high was the trailer from the ground up to the
top?
"A. To the top of the sidel:}oards Y
'' Q. To the very hig·hest part of the trailer Y
"A. About 7 foot.
'' Q. Didn't yon testify before that it was higher than that?
'' A. Not that. I know of.
"Q. Have you ever measured iU
''A. Yes, sir.
5*
*"Q. When dicl you measure itT
"A. After that day we was up yonder. I wanted to
see how high it was.
''Q. What did you measure it with?
'' A. Tape, steel tape.
'' Q. Anybody help. you measure it?
"A. No, sir.
"Q. How could you measure it from the ground up to the
top without somebody to hold that tape?
'' A. Ta.ck a tack in it.
"Q. In whaU
'' A. In the end of the tape.
'' Q. Up on top of the trailer?
'' A. To the edge of the top, the end of the tape to the edge.
'' Q. Measure do"Wll to the ground?
"A. Yes, sir.
''Q. Did you do that?
'' A. Yes. sir.
·" Q. And yon say it is h'ow many feet?
'' A. Seven.
''Q. Howmanyinches?
"A. Few inches higher.
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''Q. A few inches higher than seven feeU
'' A . .Yes, sir.
"Q. Don't know exactly how manyY
"A. No, sir." (Tr., pp. 182-183.)
6*

*So we have the positive statement of this defendant
that the trailer was more than seven feet high; just how
much higher, he refused to say, although he actually measured
it for the purpose of determining its height. This is important,
as we shall later observe, because the trailer was not equipped
with dimension or marker lig·hts required of all suc.h trailers
where they exceed 7 feet in height. At the time of the collision the trailer carried a loa'.d of flour weighing 16,000
pounds.
State Trooper Fisher, called by the defendants, testified
on direct examination as follows:
"Q. Did you haYe occasion on that day in the course of
the conduct of your duties to investigate this accident involved in this case?
"A. Yes, sir, I investigated it. • * *
'' Q. Had either of the vehicles involved in the acddent
been moved when you arrived 7
'' A. Not that I know of.** *
"Q. Can you state where the automobile in which these
boys had been riding wai:i located when you arrived at the
scene?
'' A. On the shoulder of the road on the boy's right-hand
side of the road. * * *
"Q. Where was the Bo,vard truck located?
'' .A. It was on toward Richmond, or east, sitting kind of in
an angle ac.ross the road, with the trailer part over on the
left-hand side of the road going toward Richmond.
"Q. Diel you see any marks that were apparently made by
that truck or trailer?
".A. Yes, sir. There was one cut place in the road leading
from where the truck dropped to where it came to rest on
'
the road. * * *
Q. But it was a nart of the truck back at the left rear end
where the wheels had be(\n knocked off?
7*
*'' A. That is right. • * *
"Q. And could you state how far from the center of
the road it waR where it began?
'' A. Measurement today was 9 inches.
1

''

"Bv the Court:
'' 0. Was this measurement the same as before?
"A. Yes, sir, I lost the measurements.

s
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"Q. The mark was the same today as it was then?
'' A. Yes, sir.

~'By Mr. Timberlake (continued) :
"Q. S-o this mark began 9 inches to the truck's right of
the center of the highway Y
"A. Yes, sir.
'' Q. Ap.d continued on down the road to where the truck
had come to rest Y
'' A. Yes, sir.
'' Q. ] 1 or how long a distance was that Y
'' A. Approximately 24 steps.
"Q. Did that mark veer to the truck's right or left as it
proceeded on east Y
'' A. It went across over the line, followed down the side of
the line and across on the left-hand side and then back on
the right.
"Q. You say that was 93 feet!
'' A. Approximately 24 steps.
'' Q. About 72 feet.
'' A. I aimed to step ·3 feet, but whether I did or not I don't
know, but approximately." (Tr., pp. 135, 136, 137, 138.)
And on cross examination he testified:
8*

*'' Q.

How long was the gouge in the highway?

·

,,, A. It ran approximately, where it started to where it
stopped, was approximately 24 steps.

'' By the Court :
'' Q. That is before it was moved 7
'' A. Yes, sir.
'' Q. After the wreck 7
'' A. Yes, sir.
''By Mr. Allen (continued) :

"0. And it started, according to your testimony, 9 inches
on Mr. Boward's side of the road and then veered over on
the Boward 's left and continued close to the line on Boward 's
left for about 24 steps and then crossed over on Boward's
rip:htY
•' A. That is right.
'' Q. And there is where the tractor-trailer stopped?
'' A. Thatis right, sir." (Tr., pp. 141-142.)
The rlefenrlant. Overcash: the driver of the tractor-trailer,
testified on direct examination as follows:

6

Supreme Court of Appeals of Virginia.

''Q. When did you first see this automobile!

'' A. When I first seen the automobile I was coming over
the .crest of the hill, and when I first seen the automobile
I didn't see the automobile until he came over the hill, when
I first seen his lights I saw them flickering up in the air,
just before he got to or on top of the crest of the hill at
Melton's Service Station. Then when I saw the car he was
coming over the crest of the hill just as I switched back in
fourth gear-that is high gear on the truck. And then when
I proceeded a little further why he came on down the road
and seemed he was getting eloser, and he .cut the spotlight
in my face and switched the high lights on. I had my lights
on dim. .And I saw he was getting close to me all the time,
but the spotlight blinded me and I couldn't tell how close
I was, l1ow close he was to me on my side of the road. And
*before I could get my tractor and trailer over further
9• than where it was he had hit it; he crashed into the side
of my trailer, front end of my trailer, the left front corner. * * ,.. (Tr.; pp. 172-3.)
·
'' Q. And where was your truck when it came to a stop?
'' A. Left corner of my trailer was over about 2 inches on
the left-hand side of the white line, the double line. The tractor was clear off the hard surface before it got to a stop.
Didn't have no. way to control it.
'' Q. You mean the tractor was over on your right side about
the edge of the hard surface, and the left rear corner of the
trailer was about 2 inches over on your wrong side of the
road?
'' .A. Yes, sir.
"Q. Do you know how far your truck traveled from the
time of collision to where it came to a s.top?
'' A. I measured i.t 93 feet-measured it with a yardstick.
"Q. You measured it with a yardstick?
'' A. Yes, sir.
"Q. There at the time?
"A. Yes, sir.'' (Tr., pp. 174-175.)
On cross examination he testified:

"0. Hrid tlrn tractor part of your equinment passecl the automobile before the automobile and the trailer came into collision f
'' A. The front encl of the tractor had just g-otten by.
"Q. TJ,e automobile did not strike any part of even the
fenrl~r. of thP front end of vour tractor?
"A. .Tn~t the tire on the tra~tol' narf jnst c:;crafohed it.
"Q. T hflve referem~P. to the left front fende-r of your tractor. Did the automobile strike any part of that?
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"A. No, sir.
'' Q. So the front part of your tractor got by without a
scratch?
'' A. Yes, sir. * * * (Tr., p. 179.)
."Q. Now your tractor part of your equipment then was
more over to your right than the trailer part, wasn't it T
"A. That is right, front part of it was, yes, sir.
· '' Q. How much more on your left-how much further over
on your left was the reu.r end of your trailer than the front
part of your tractor Y
10•
•,'A. You mean which? You mean when I came to a
stop?
'' Q. No, I mean when the collision took place. The front
part of your tractor was missed entirely by the autorp.obile,
and the main force of the collision was the left rear wheel
of your trailei'. Now I am asking you: How much more of
your trailer, or, rather, how much further o'\Ter on your left
was the left rear of your trailer than your left front of your
tractor?
"A. Just a least bit, because when I cut the tractor over
to keep from hitting the front end of my tractor, he caught
my trailer.
·
'' Q. When the left. rear portion of your trailer dropped
down and hit the hard surface, and cut that gouge, whatever
it was that made the gouge; it was something on the left part
of your trailer, wasn't iU
'' A. Yes, sir.
.
''Q. And that goug·e was within two and a half inches of the
broken line on your side of the road?
'' A. About two and a ·half or three inches.
''Q. And it was approximately 9 inches from the center?
"A. That is what the State Police measured it at.
'' Q. You say the same thing, I suppose Y
"A. Yes, sir.
'' Q. How much of your trailer was over beyond that part
of your trailer which made that mark?
'' A. You mean how far over on the other side?
"Q. How far to tl1e left of the mark?
'' A. Was the trailer part?
"Q. Was the trailer part?
'' A. Left corner of the trailer was even with the white line-

'' By the Court :
'' Q. How far does the trailer extend over beyond the part
that made that mark!
"A. You mean how far does the trailer stick over from
11* there? *About 18 inches.

8
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By :Mr. Allen ( continued) :
'' Q. 18 inches? "" * * (Tr., pp. 180, 181, 182).
'' Q. Didn't you cut your tractor to your right immediately
before the collision?
'' A. Yes, but' didn't have time to get it over very far.
'' Q. So the rear end of your trailer was more in the middle
of the road than the front end of the tractor 7
'' A. Yes, just more to the edge of the white line than the
tractor was. ·
'' Q. Just before the collision you cut your tractor to the
right?
"A. Yes, fo keep him from hitting the front end of it.
'' Q. Your trailer didn't cut as much to the right as the
tractor did Y
'' A. I was trying to get off the road.
'' Q. ·But I am trying to find out from you if the right front
of your tractor wasn't more to the right than the right of your
trailer?
'' A. Yes, it was more to the right', yes; sure it was. • * *
(Tr., p. 185.)
''Q. You testified, I believe, in a deposition also up there in
Staunton at Mr. Timberlake 's office when they thought you
were going into the Army before this case could be tried,
didn't you?
"A. 'Yes, sir.
'' Q. You testified there. under oath as to how the accident
happened, according to the best of your ability, I suppose,
dicln 't you Y
"A. Yes, sir.
'' Q. Weren't you asked this question on that occasion, and
didn't you give this answer: 'Q. How long before the impact
which you have just described did you cut your tractor to
the riglitf' ',A. I had just gotten it cut over when it' hit me.'
Is. that right?
'' A. That is wha.t I said in Court, yes, sir.
12*
*' 'Q. And you still say that is true?
"A. Yes, sir." (Tr., pp. 188, 189.)
With reference to the part of the trailer that made the
~:ougecl mark in the road, defendant, 'Boward, testified, on
direct ~xamination:
'' Q. You, of course, inspected this equipment after the accident?
"A. Yes, sir.
'' Q. ·what damage did you find had been clone?
'' A. It broke the ax]e off inside, just back of the brake drum.
the wheel, and it dropped clown on the end of the axle and
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dragged it on the axle, and it tore the springs loose on that
side, and cut the spring boxes, tore them off.'' (Tr., p. 196.)
And on cross examination, he said:

'' Q. And where the axle broke off I believe you said the
trailer extended 19 inches further out than the end of the
axle where it was broken o:ffY
''A. Yes, sir.
''Q. Did that take it to the outside limits of the trailer?
'' A. Outside of the tires.
''RE-DIRECT EXAMINATION.
''By Mr. Timberlake:
''Q. That is the extreme outside?
'' A. Yes, sir. The tires is just a little bit outside of the
body. Just a very little bit." (Tr., pp. 203-204.)
As to the dimension or marker lights on the trailer, the defendant, Boward, testified on direct examination:

*' 'Q. With what lights outside of the headlights was
that equipment equipped with f
'' A. It had a cab light on each corner of the cab, and it had
a light on each corner of the trailer.
'' Q. How many cab lights were there Y
'' A. Three.
'' Q. One on each corner Y
'' A. And one in the center.
"Q. And one in the cented
"A. Yes, sir. It. had a bar on there." (Tr., pp. 195-196.)

13*

And on cross examination:

'' Q. I understood you to say there were lights on the corners. on all four corners f
"A. Yes, sir.
"Q. Were those lights on the four corners at the top .or the
four corners at the bottom Y
"A. They were down at the bottom, you see. It had portable sicle8 ancl it is mightv hard to put tl1em on portable
sides. Tl1ey were removable.t' (Tr., pp. 202-203.)
Tlrn defendant, Overcash, testified on the subject, on direct
examination:

"Q. What kind of lights did. you haYe on your truck?

10
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'' A. Marker lights on the trailer, and had marker lights on
the cab of the tractor, and had headlights:
'' Q. You had marker lights on each corner of the trailer Y
"A. Yes, sir.
·
"Q. What, upper or lower?
"A. On the bottom, because the law does.not require you to
have them on the top unless it is f oui foot-

14*

«,,,Mr.Allen: I object to his statement as to what the
law requires.
·
''Mr. Timberlake: He said the m·a:rker lights were on the
bottom corners, each bottom corner of the trailer because the
law doesn't require that they be elsewhere unless the trailer
is over four feet high.
'' The Court : The first section of the answer will stand. The
motion to strike out the last section stating what the law
.requires is sustained. You will disregard that, gentlemen of
the jury.

'' Q. You had a light on the lower corner, on eaeh lower
corner of your trailer?
'' A. Yes, sir." (Tr., pp. 166--167.)
And on cross examination:

''Q. And you say you did notice very definitely, or you know
tha.t you did not have any marker lights around the top of
the trailer?
'' A. Yes, did not have any.'' (Tr., p. 183.)

It was the contention of the plaintiff and his companions
that the tractor-trailer truck was passing the Boseman truck
(also traveling east), wllieh was being driven by ·wiseman,
as it came over the hill a short distance west of the point
where the collision took place and that Overcash had not
succeeded in getting aU of -his equipment back on his side of
the road when the collision occurred. While Overcash, testified on direct examination that he passed the Boseman truck
long before he got to the 11ill on which the collision occurred,
it is interesting- to note what Wiseman. the driver of the Boseman truck, said. He was placed on the stand by the def endants. He testified, in part, on direct examination, as follows:

''Q. Can you state about how far the Boward truck was in
front of you as it went over the hill just before the accident
occurred?
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•, ,.A. I imagine I was about 120 feet, I guess, between
both of us. It was that distance between. * * * (Tr.,
p. 148.)
'' Q. When you got to the crest of the hill in or· on wl1ich the
accident occurred, where was the Boward truck then Y
'' .A. He was almost proceeding where the accident happened
the time I got to the crest of the other hill.
'' Q. Talk distinctly ..
'~ A. As I came to the second hill coming over the second
·hill the Boward truck was almost where the accident happened. And that is when the car was meeting the truck.
''Q. ·You mean by the second hill, you mean the hill on which
the accident oc.curred Y
'' A. Yes, sir. That is the one I was pulling in second gear.
''Q. And you said that the Boward truck was almost to the
point where the accident occurred, as you went over the hill Y
"A. Just as I came over top of the hill, yes, sir." (Tr.,
p. 149.)
15*

His entire cross examination follows:
'' By Mr. .Allen :
''Q. Didn't you give your deposition in this case in .Staunton on the 28th day of August, 1942, at the office of Mr. W. B.
Timberlake, Jr., the gentleman who is sitting there!
'' A. Yes, sir.
"Q. You testified fully on this subject on t~at oecasion?
"A. Yes, sir.
"Q. Since Mr. Timberlake has not filed the deposition, but
has brought you here to testify instead of filing the deposition,
I am going to ask yon if you didn't in that deposition give a
few answers to a few questions which I asked you after Mr.
Timberlake had examined you fully. Didn't I ask you on that
occasion this question: 'Can you state whether or not the
Boward truck passed you while you were traveling on a
· level stretch, or on a down grade Y' And didn't you give this
answer : 'He passed me down grade into a level stretch'?
'' A. Down grade into a level stretch.
16•
'"''' 'Q. He passed me down grade into a level stretch.'
"A. Yes.
.
"Q. ·wasn't that vonr answer?
"A'. y es, sir.
.
.
"Q. Was it true?
'·' A. Yes, sir.
.
''Q. And then didn't I ask you this question: 'You mean by
that your truck was traveling down grade toward a level a.rea
in the road when the Boward truck passed you Y' And you
said 'Yes, sir.'?

12
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'' A. Yes, sir.
'' Q. And you still say that Y
'' A. Down grade.
"Q. And that is truet
'' A. Yes, sir.
"Q. Now, Mr. Wiseman, didn't I also ask yon on that occasion this question: 'Where was the automobile when yon
·saw the spotlight?' _t\.nd didn't you answer: 'I saw it after
it came over the hill.' And then I asked you: 'At Melton's .
Service Station?' Your answer: 'Yes, sir. Q. You saw it
come over the hill? A. After it came over the ·hill.' Didn't
you so testify Y
'' A. Yes, sir.
'' Q. And do yqu still say that is true Y
.;, A. SirY
"Q. And do you now say that that is true?
"A. Yes, sir.
"Q. Now I also asked you, didn't I, on that occasion: 'Q.
"W11en w·as it that vou first saw the automobile? A.
17* *About 10 or 15 feet from the top of the hill from Melton's.'
'' A. I said just as it came over l O or 15 feet over the hill
before he turned the spotlight on.
'' Q. And you still testify to that?
"A. Yes, sir.
''Q. Is that right?
'' A. Yes, sir.
'' Q. Now, didn't I continue then with this series of questions : 'Where were you when you first saw the spotlight Y A.
I was coming over the crest of the hill. Q. The last hill before the noint of the acc.iclent T A. Yes, sir.'
'' 'Q. In other words, there was no other hill between the
hill you were coming over and the hill at Melton's fillinp: station? A. That is right.' Didn't you so testify in those depositions Y
'' A. I testified the second hill.
'' Q. Didn't you testify exactly as I am reading here f
"A. Must be a mistake there; I don't know.
"Q. Do you deny that you so testified Y
"A. No.
'' Q. If yon Ao testified in that deposition do yon still say
that is tbe truth T
'' A. Yes, sir.
''0. Now didn't I ask you this question on that occasion:
'I helieve vou stated that you were about 120 feet from the
collision w11en it took place? .l\.. That is right.'
'' A. That is ria-ht.
"Q. Do you still say thaU
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'' A. Yes, sir.
''Q. .And ·you say that is true?
"A. Yes, sir." (Tr., pp. 159-162.)

•n what Wiseman testified to, on cross examination,
is true-and he said it was-it throws considerable
· light on Overcash 's testimony to the effect that he was unable to get all of his equipment completely on his side of the
road before the collision. If the truck driven bv Wiseman
was onlv about 120 feet from the collision when it"' took place,
Overcash simply could not have passed ·wiseman and gotten back on his side of the road before meeting the a:utomobile.
The facts in this case are strikingly similar to those in
tbe recent case of Bristow v. Brauer, 175 Va. 118, 7 S. E. (2d)
93. In that case, Mr. Justice Spratley, speaking for the
court, made this observation :
18*

"The evidence of the circumstances presents the following picture :
"The huge tractor-trailer, 7~ feet wide, nearly 34 feet
long and 10 feet high, ,vas coming- towards the plaintiff's
car. in the center of the road, only a short distance ahead,
when it had reserved for its use only 9 feet of an 18 foot
highway. The circumstances required that the driver of
the truck should have every portion of his tractor and trailer
on its side of the road as it met the oncoming car."
Mrs. Brauer, the driver of the automobile, on cross examination, stated that the truck appeared to her to be on its
side of the road. Witnesses for the defendants testified
positively that it was on its right-hand side of the road. It
was, therefore, contended that there was no evidence that
the truck was on the wrong· side of the road. In answering
that contention, Mr. Justice Spratley said:
·
"While Mrs. Brauer was also charged with the duty of
exercising proper care to avoid a collision, she •had19,» the right to presume that the truck driver would move
over entirely to his side of the road. If she performed
her clutv and he failed in his then the fault of the collision
attaches to him.
"It is a matter of common knowledge that on a straight
hhrhway the brig-ht headlights of an oncoming automobile
will so obscure the vision of a driver of an approaching car
that he is unable to determine the full extent of the Ieng-th
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and size of the car being met, both before the cars meet and
for an appreciable moment after the passing of the front
parts of the cars. Mrs. Brauer could' not tell until she passed
the lights of the oncoming vehicle whether it was merely a
truck or a tractor-trailer. The fact that she passed the
front of the truck, the tractor part of the combined vehicle,
safely, corroborates her evidence that hercar was then proceeding on its rig·ht side. The surrounding circumstances
· all tend to explain the expression of Mrs. Brauer· that the
trnck; as she termed the vehicle she was meeting, 'appeared'
to be on its proper side of the road. The tractor part of the
truck and the position of its headlights indicated such position for the approac.hing vehicle, while its headlights, at the
same time, operated to prevent a disclosure of the true position of the trailer extension.''
'
There is onlv one conclusion to be drawn from the testimony of the d~efendants themselves and the two witnesses,
the ,State Trooper, and 'Wiseman, who was immediately behind the truck of the defendants. That conclusion is that
Overcash, the driver of the defendant's truck, came over the
bill immediatelv before the collision in the middle of the·
road. When he· saw the automobile in which the plaintiff was
riding he endeavored to g·et his equipment on the right side of
the i·oad. He succeeded in getting the tractor completely on
its right side, but_was unable to get all of the trailer over on
its rfa·ht side of the road hefore the ·collision. The fact that
the automobile passed the front of the truck, the tractor part
of the combined vehicle, safely, and that it collided with
20* the left ~rear wheel of the trailer, is indisputable proof
·
of our contention. :M:oreover, in the collision the left
rear wheel of the trailer was broken off some distance from
the extreme left of the trailer. In other words,' where the .
axle broke off the trailer extended 19 inches further out to
.the left (Tr., pfJ. 190-191). The end of the broken axle
dropped down in the. highway and made a. gouge, whieh was
exactly nine inches fro~ the centre of the highway where it
c.ommenced, thus putting· the trailer at least ten inches ·over
on -plainti'ff's side of the highway, according to the testimony of the defendants themselves. . A proper inference
from other admitted facts, taken in connection with the law
of physics, would indicate that the trailer was much farther
over on the left. The defendant, Boward, testified that the
force of the blow knocked the left part of the axle back.
That would necessarily bring the end of the axle when it
came to the ground more toward defendants' right ,side of
the road, and when the axle dropped from its proper level,
1
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the drop itself would stiil place it more toward its side of
the road. The mark whiyh was made in the highway, beµ;inning nine inches on defendants' .side of the road, according to the State Trooper, who was placed on the witness
stand by the defendants, continued on down the road to
where the truck had come to rest, a distance of seventy-two
(72) feet. It veered to the truck's left as it continued east,
close over the centre line of the road, following a few inches
to defendant's left of the centre line, for some distance, and
then crossed back over on defendant's right side of the line.
'When the tractor trailer_ outfit came to rest, it was
21 * facing east, *sitting at an angle across the road with
the trailer part on defendant's left-hand side and the
tractor part on defendant's right-hand side (T'r., pp. 126127). The automobile was on the shoulder of the road on
the plaintiff's right-hand side.
It is needless to arg·ue at Ieng-th that driving a car 011
the left side of the highway ( except in instances not here
material) is in-violation of the statute and constitutes negligence as -a matter of law-in some cases,· g-ross neglig·ence-- ·
Brn.ith v. T'ltrner, 16 S. E. (2d) 370, 178 Va. 172 (judgment
for defendants reversed and case remanded for trial on
·
question of damag;es).
In addition to merely driving· partly on the wrong side of
the road, the defendants were operating a ''huge" tractor
trailer truck in the nighttime about thirty-four ( 34) feet
Ion~:, 8 feet wide and more than 7 feet I1igh, with a load of
16,000 pounds, and without the· marker lights required by
Code, Section 2154(141), Michie's Code," 1936. This appears
from their own testimony, from which we have quoted. The
Code Section referred to is as follows:
'' (~:) Dimension or marker lig-hts.-All motor vehicles exceeding seven feet in height or in width or the widest portion of which extends four inches bevond the front fender
extremes shall be equipped with lamps mounted at the extreme right and left-hand front top corners of such vehicle,
eac.h of which lamps sha.11 be capable of projecting an amber
light visible under normal atmospheric conditions for a distance of at least three hundred (300) feet to the front of such
vehicle,. and sh?U 'be equipped with lamps mounted at the
extreme rig·ht and left-hand .rear. top corners of such vehicle, each of which lights shall be c~pable of projecting a
red light visible under normal .atmospheric conditions for
a distance, of at least three hundred (300) feet to the rear .of
such vehicle. If the front and/or the rear of such vehicles

'
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shall not be the widest portions of such vehicles the di22* mension or marker lights required in this *subsection
shall be mounted on the widest portions of the vehicle
with the green lights herein required visible from the front
as herein required, and the red lights herein required visible
from the re~r as herein required. The lamps herein required
shall be of a type that has been approved by the director.
The observation of Mr. Justice Holt, in Aronvitch v. Ayres,
169 Va. 308, 193 S. E. 24, is pertinent here. We quote:
'' These trucks, sometimes inordinate in size; measurably
monopolize our hig·hwa.ys and add to the_ peril of their use,
and it is in the lig·ht of their potential destructiveness tha.t
a high deg-ree _of car~ is but ordinary care. Boggs v. Plybon,
157 Va. 30, 160 S. E. 77. Automobiles may not be in themselves dangerous instrumentalities, but freight cars which
operate along the public highway, intended for the common
use of all the people, are.''
Paraphrasing from Bristow v. Brauer, suvra, it is a matter of common knowledge that on a straig·ht hig·hway the
brig·ht headlights of an oncoming- automobile will so obscure
tbe vision of a driver of an approaching· car that he is unable to determine the full extent of the Ieng-th and size of
the car being met, both before the cars meet and for an ap-.
preciable moment after the passing· of the front parts of the
cars. Johnston could not tell until he passed the lights of
the oncoming· vehicle whether it was merely a truck or a
hactor-trailer. The fact tliat he passed the front of the
truck, the tractor part of the combined vehicle, safely, cor""
roborates bis eviclence that his car was then proceeding on
its riQ:ht sicle.
Had clefendants' vehicle been equipped with the marker
lights required by statute. Johnston, the driver of the automobile in which plaintiff was riding, would no. doubt
23~ have observed the gTeen *lights at the extreme rig·ht
nnd left-hand front top corners of the trailer in time
to have determined tl1e extent of the length and size of the
vehicle he was meeting, before the cars met, or at least a.s
he was passing the tractor pa.rt of the out.fit. Johnston testified that he thought be was meeting and passing: an automobile. since he saw no marker lights; that he did not realize
it wa~ a tractor tl·ailer truck until he was in the act of passin~: the tractor pa.rt.
·
· No question of contributorv negli.2:ence is involved. Plaintiff was a guest in the car driven by J"ohnston, over whom
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plaintiff neither had nor exercised any control. Assuming
that Johnston was negligent, as well as Overcash, and that
the negligence of the two con_curred to brin.g about the collision, the plaintiff, upon familiar principles, is nevertheless
en titled to recover.
It is respectfully submitted that the first assignment of
error is well taken.
*Second Assi,gr,,1nient of Error.

As we have already seen, E. G. Wiseman was closely following the defendants in a somewhat similar tractor trailer
truck. For some reason, not expressly disclosed by the record, counsel for the clefendants sought to prove, and w~re
aHowed by the court .to do so, that the Wiseman truck and
trailer was equipped with statutory marker lights. Johnston
had testified he did not see any such lights on that truck.
Perhaps the evidence was offered to contradict him, or to
show that if he did not see the marker lights on the truck
driven by Wiseman, he would not have seen the marker
lights on the defendants' truck had it been equipped with
such lights. Coum,el for the plaintiff objected to the introduction of this testimony and duly saved the point, and we
now base this assignment of error upon the action of the
court in allowing· this testimony to g·o before the jury.
24* We quote from the transcript as *follows :
''Q. vVhat'kind of lights if any did you have on your truck?

"Mr. Allen: The point I make is, it is perfectly proper
Mr. Timberlake asked our witnesses with reference to the
type of lights on this truck which was not involved in the
collision, didn't have anything to do with it. And it was
what we mig·ht term a collateral question. Now he can't
contradict our witness on a collateral question. The lights
tliat truck had have nothing to do with this case, are not involved in it. And when he goes outside of the issues and
asks a witness a question he is bound by the answer and
can't contradict it.
'' Tl1e Court: I think lw can establish all the surrounding
facts and circumsbmces attendant to this collision, whether
for the purpose of contradicting or proving it as an independent fact. I think he can ask either of these witnesses
"'ith reference to that fact, whether his truck had lights,
Rnd if so what kind. Certainlv vour witnesses testified that
the full four headlights were showing and they did not see
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marker lights on either truck. I think that is a matter that
can be proven by any witness who has knowledg·e ·of it.
''Mr. Allen: The point I make it, it is perfectly proper
for him to prove by this witness that there. were marker
lights on the Boward truck, if he can, because the Boward
truck and the automobile were in collision. But whether
or not his truck had marker lights on it, I submit is outside
t>f the issues of this case.
'' The Court: I think he can prove all the surrounding
facts ancl circumstances.
'' Mr. Allen: ·we save the point on the grounds stated.

'' A. I had eight amber lights burning, I had six red lights
burning·, 12 lights on the trailer, and two on the tractor.
'' Q. Two lights on the tractor in addition to the headlights?
'' A. Yes, up on top of the cab, two amber lights, and six
amber lights on the trailer, and six red ones on the side and
back-14 lights.
'' Q. So in addition to the red lights on your tractor, that
is the front part of the truck, you had an amber lig·ht at
each front corner?
25*
*'' A~ I had two at the top on each side, and one on
..
the bottom each side, and two amber lights on the· c.ab-...
8 front marker lights, amb.er.
'' Q. So, as I understand it, .tl?,ere were two marker light~
on the cabY
'
"A. Yes, sir.
'' Q. The tractor part Y
'' A. Yes, sir.
"Q. And they were at each front corner?
'' A. At the top.
'' Q. ,vhere they visible to a car approaching from the opposite direction Y
''A. 1:es, sir.
'' Q. And then you say you had how many amber lights on
the trailer?
'' A .. Six amber lights on the trailer.
'' Q. \\There located Y
'' A. Tiwo on each corner, one on the bottom, on each side.
"Q. -You had two amber lights at the top of the upper
corner in the front? .
"A. Yes, sir.
'' Q. And one down on each side?
''A. 'Y"es, sir.
'' Q. And then you had other lights as I understand it on
the back on the sides and rear?
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"A. It is four .red lights visible on each side of .the trailer
and back of it.
'' Q. They would not be visible however to a car approaching from the front?
·r, A. Yes, if you could see the side of it you could see the
two amber and two red lights on the sides.
''Q. How many lig·hts did you have on your truck ,
26* besides your *headlights which would be visible to a
car meeting you or approaching from the opposite di.
rection Y
'' A. I had eight.
''Q. Eight.
'' A. Beside the l1eadlights.
'' Q. Can you state whether or not .all those lights were
in order and burning at the time?
'' A. Yes, sir.
'' Q. When was the last time you checked and examined
those lights?
'' A. I checked them in Charlottesville.
'' Q. You checked them in Charlottesville f
".A.. Two mirrors on each side of that tractor, and vou can
look either way you want to and see your lig·hts burning.
"Q. So that you could constantly see those lights while
you are traveling· along Y
"A. Yes, sir. You got one mirror on each fender and you
can see back the whole length of the trailer and tractor''
(Tr., pp. 152-155).
We respectfully submit that there is no rule of evidence
upon which such testimony could have been properly admitted. It could have no bearing whatsoever on any issue
in this case. It is neecue·ss to prolong this brief with the
citation of supporting authorities.
It is respectfully submitted that the second assignment of
error is well taken also.
*CONCLUSION.
Your petitioner respectfully contends and submits tha.t.
the judgment of the lower court in this case should ·be reversed; that the ca.se should be remanded to the Circuit
Court of Louisa County for a new trial, limited to the question of damages, and respectfully prays that he be awarded
a writ of error pending the review of the record by this court,
and that this petition may be read, in addition, as your petitioner's opening brief, for which said petitioner intends it.
A copy of this petition was mailed to Mr. Wyatt B. Tim7
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berlake, Jr., who was the.attorney appearing for the defendants in the trial of this case in the lower court; the same
having been mailed on the 10 day of December, 1942.
:Counsel for your petitioner desires to state orally the reasons for reviewin!! the decision and action of the lower court
hereinabove complained of.
Respectfully submitted,
JAMES T. REID,
By counsel.
ALLEN & ALLEN,
Attorneys for Petitioner.
"\Ve, the undersig·ned attorneys, practicing before the .Supreme Court of Appeals of Virginia, do hereby certify that
in our opinion the judgment in this case should be reviewed.
Given under our hands this 8 day of December, 1942.
GEO. E. ALLEN,
GEO. E. ALLEN, JR.,
Attorneys, at Law.
Re~eived December 10, 1942.
M. B. WATTS, Clerk.
,January 18, 1943. Writ of error awarded by the court.
Bond $300.
M.B.W.
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·l).

,J. C. Boward, tradin,g as Board Truck Line and Charles
Overcash, Defendants

Yirginia:
PLEAS befor~ the Honorable Alex T .. Browning, Judge
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. of the Circuit Court of the County of Louisa, at the Couri
House thereof on the 2nd day of October, 1942.
·
Be it remembered that heretofore, to-wit: in the clerk's
office of the Circuit Court of Louisa County, Virginia, on the
6th day of July, 1942, came James T. Reid, by Frances Thornwell Reid, who is admitted by the court to prosecute for the
said James T. Reid, an infant within the ag·e of twenty-one
years, as next friend of said James T. Reid,. and filed his
notice of motion for judgment against J. C. Boward, trading
as Boward Truck Line, and Charles Overcash, defendants,
which notice of motion for judgment is in the following
words and figures, to-wit:
To J. C. Board, Trading as Boward Truck Line, and Charles
Overcash, Staunton, Virginia:
YOU ·wrLL PLEASE TAKE NOTICE that on the 27th
day of July, 1942, at ten o'clock A. M. of that day, or as
soon thereafter as I can be heard, I, James T. Reid, by
Frances Thornwell Reid, who is admitted by the
pap:e 2 ~ court here to prosecute for the said James T. Reid~
who is an infant within the age of 21 years, as next
friend of the Raid James T. Reid, hereinafter referred to as
''plaintiff,'' will make a motion before the Circuit Court
of Louisa County for a Judgment ag·ainst you, and each of
you. J. C. Boward, trading as Boward Truck Line, and
Charles Overcash, hereinafter ref erred to as ''defendants,''
wl1ich sum is due and owing to the plaintiff by the defendants. for the damag·es~ wrong·s, and injuries sustained by the
plaintiff and caused by the defendants, as hereinafter set
forth, to-wit:
Tha.t h~retofore, to-wit: on or about the 16th day of January. 1942, the plaintiff was riding- in an automobile which.
was being- driven by one Douglas w: ,Jolmson, and over
wliic,h plaintiff neither bad nor exercised any control, and
w-l1ile said automobile was being driven in a westerly direction on a certain road or hi3"hway in Louisa County, Virp:inia, known as VirQ·inia Route number 250, a bout two miles
cast of Fcrn<>liff, Virginia, a. certain truck with trailer attached. owned and operated by the defendants, approached
said ant.ornohile in which plaintiff was riding, from the opposite direction, and said defendants then and there negligEmtly operated and ran their said truck and trailer into a.nd
np0n the plnintiff and tlie automobile in which he was riding
and then and there g-reatly hurt and injured the plaintiff all
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o,·er his person and caused him g·reat and permanent injury,
-di~&bHity and pain,. and caused him to expend, lose and become liable for large sums of money in attempting to be
cured of said injuries, and also to lose monies
page 3 r which he had expended for the ·current school ses: sion, by reason of having- to drop some of his
classes because of such disability.

W1IEREFOR.E judgment will be asked at the hands of
the said court at the time and place hereinbefore set forth,
for the said sum of Ten Thousand Dollars ($10,000.00).
Given under my hand this 2nd day of July, 1942.
JAMES T. REID,
by FRANCES THORN,YELL REID,
who is admitted bv the court here to
prosee-ute for the said James T.
Reid, who is an infant within the
age of twenty-one years, as next
friend of the said James T. Reid,
By Counsel

ALLl~N & ALLEN,
Counsel.
And at another day, to-wit: on the 18th day of August,
J 9421 came the plaintiff, by counsel, in pursuance of an order of the court, entered herein. and filed the particulars of
bis claim, in writing, which writing is in the following· words
and fig·ures, to-wit:
Now comes the plaintiff, in pursuance of an order entered
in this case, and' files the following· particulars of his claim:

I.
P ARTICULAm~ OF NEGLIGENCE.
(1) The defendants, on or about the 16th day of January.
1942, about one o'clock A. M. of that day, were driving and
operating a certain automobile truck, with trailer
page 4 ~ atfachecl, in an easterly direction over and along
the Richmond-Charlottesville Hig-hway, in Louisa
Count:v, Virginia, about two miles east of Ferncliff, Virginia,
as described in plai1J.tiff 's notiee of motion for judgment,
when the said defen_darits neg·ligently and recklesslv attempted
to overtake and pass another vehicle proceeding· in the same
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direction, upon or approaching· the crest of a grade where
the defendants' view along the highway was obstructed, in
direct violation of law.
(2) That the said defendants drove their said vehiele to
the left side of the center line of the highway, at the point
afore said, in overtaking and passing another vehicle proceeding in the same direction when such side was not clearly ·
visible· and free from oncoming· traffic for a sufficient distance ahead to permit such overtaking and passing to be .
made in safetv.
(3) That said defendants drove their said vehicle to the
left of said hig·hway, at said point, in violation of the highway markings on said highway.
( 4) That said defendants drove their said vehicle recklessly, negligently, and at an excessive rate of speed, on the
plaintiff's driver's side of the highway, instead of driving
the same on the right of ihe highway and as closely as possib.le to the right-hand edge or curb thereof, as required by
law.
(5) That said defendants failed to give the driver of the
automobile in which the plaintiff was· riding, as nearly as
possible, one-half of the main traveled portion of the roadwav.
page 5 r (6) That said defendants, instead of seasonably·
turning· to the right at the point of the collision, as
required by law, tt1rned to the left, directly in the path of
the approaching car in which plain.tiff was riding, as a.f9resaid.
(7) That the defendants, at the time of the collision, were
driving their said truck a.ncl trailer with inadequate and improperly adjusted brakes.
.
(8) That said defendants failed to keep a reasonably ca.refnl lookout abeacl for other persons· and traffic on the highway. and particularly the plaintiff.
(9) That the. d·efendant failed to drive and operate his
automobile with rear.;onable care and caution, and at a careful rate of speed, not gTeater nor lees than was reasonable
and proper, l1aving due regard to the traffic, surface and
width of the highway, and any other conditions then existing.
( 1.0) That the clefendants failed to provide dimension or
marker lights at the extreme right and left-hand top corners
o-f their said Yehicle as provided by law.
(11) That defendant~' truck and trailer was ·of a size and
capacity prohibited by statute.
(12) That tl1e said defendants drove their said vehicle
upon the highway aforesaid, recklessly, and in a manner
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so as to endanger or be likely to endanger life, limb or property of others using· the said highway, and parti~µlarly the
plaintiff.
(13) That the defendants failed to keep their
page 6 ~
said vehicle under proper control.

n.
PARTICULARS OF THE INJURIES.
(a) The injuries described· and set out in the deposition
of Dr. Thomas Beath, taken and filed in this case.
III.

PARTICULARS OF DAMAGES.
(a) Doctors' bill to date ........................ $ 300.00
200.00
Future Doctors' bills (approximate) ............ .
125.00
Hospital and X-ray bills (approximate) ......... .
Loss of two quarters at school (forced to drop 9,
out of 15 hours work during· last two quarters
of l 942 sc.hool year) ....................... .
707.00
Loss sustained by not being able to accept twenty300.00
four dollar a week job for sµmmer of '42 .....
Loss to be sustained by not being able to work during· summer of 1943, if plaintiff goes to summer
school to make up loss of aforementioned
. school credits . . . .......................... .
300.00
Pain, suffering and disability .................. . 8,068.00
$10,000.00

ALLEN & ALLEN,
Counsel.
August 11, 1942.
page 7

~

And at another day, to-wit: on the 26th day of
August, 1942, came the. clefendants, in pursuance
,of said order of the court and filed a. statement of their
g-rounds of defense, in writing, which statement is in the
following.' .words and figures, to-wit:
The defendant, J. C. Boward, trading· as Boward Truck
Line, and Charles Overcash, as their grounds of defense in
the above styled action, say:
1. They deny each and every material allegation of the
plaintiff's notice of motion and bill of particulars.
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2. They further say that at the time and place of the
accident complained of the said Charles Overc.ash was driving· the trailer truck of the said J. C. Boward in an easterly
direction in a lawful manner, at a reasonable and lawful rate
of speed, on the right-hand or south side of the hig·hway,
with the said truck under proper control, that the said
driver, Charles Overcash, was then and there driving with
reasonable care in keeping a proper lookout for other persons and vehicles on the highway, and that the said truck
was equipped and being operated in a lawful manner when
the automobile in which the plaintiff was riding, travelling
in a westerly direction, was carelessly, recklessly, and negligently driven into and against the said trailer truck.
3. And these defendants further say that the accident complained of was proximately and solely caused by the negli. .
gence of the driver of the automobile in which the plaintiff
was riding in the following particulars :
(a) In operating said car at an, unlawful and excessive
.
rate of speed.
page 8 ~
(b) In not keeping a proper looking out for other
persons and traffic on the highway.
( c) In driving said automobile to the left or south side
of the highway at the time and place of the accident instead
of driving same on the right-hand side and as closely as pos;.
sible to the right-band edg·e or curve thereof as required
bv law.
.. (d) In failing to keep said automobile under proper control.
( e) In operating said automobile at a greater rate of speed
than was reasonable and proper under the conditions existing·.
4. These defendants deny that plaintiff was injured in the
manner and to the extent described in said notice of motion
nnd bill of particulars and that he incurred the momentary
loss therein set forth.
5. These defendants reserve the right to amend this statenwnt of defense at any time prior to- trial.

J. C. BOWARD,
trading as Boward Truck Line, and
CHARLES OVERCASH
By Counsel
"\V. B. TIMBER.LAKE, JR., p. d.
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And llOW a.t this day, to-wit: the 2nd day of October, 1942-

This day came the parties plaintiff and the defendant by
their attorneys, and a panel of nine jurors drawn according
to law and summoned by the s~eriff of this County appeared
in Court and being- examined upon their V oir dire and found
free from all exceptions to serve as jurors according to law
from which list the attorney for the plaintiff struck off one
and. Counsel for the defendaiits struck off one leaving the
following Seven (7) Veniremen against whom there were
no objection, Viz: Frank l\,forris, C. J. Henshaw, J. G. Helvin, H. L. Bowles, C. N . .Amick, F. B. Grubbs & Paul Ferrell
who were sworn to well and truly try the issues joined and
a true verdict render according· to law and the· evidence. And
havin~ heard the opening- statements of the attorneys for
the plaintiff and the defendants and upon motion both by the
plaintiff and defendants by counsel tllat a view of the scene
where the aecident occurred be had and the Court sustaining the motion, the jury together with the Judge of this
Court and the attorneys for the plaintiff and the defendants
viewed the scene, where the accident occurred and the jury
after viewing; the scene of the accident returned into Court
and having heard all the evidence, received the Instructions
of the Court and heard the ar~ument of Counsel retired to
thP-ir room to consult of their._ verdict ancl in a short time
returned into Court and rend~red the following~ Verdict, towit: "We, the jury on the issues joined find in favor of both
defendants, John G. Helvin, foreman." Upon finding· of the
verdict Counsel for Plaintiff moved the Court to set aside
the verdict as contrary to the law and the evidence,
page 10 ~ which motion the Court overruled and which ruling the Counsel for the plaintiff accepted.
It is therefore, considered by the Court that the plaintiff
ta.lfe nothing of the defendants and pay the costs of this
proceedings.

page 11

~

Virginia :
In the Circuit Court of Louisa County.

•Tames T. Reid, by FranceR Thornwell Reid, who is admitted
by the court here to prosecute for the. said J"ames T. Reid,
who is an infant within the ag·e of 21 years, as next friendof the said James T. Reid, (Plaintiff)
v.
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Warwick D. Johnston .

•J. C. Boward, trading as Boward Truck Line, and Charles
Overcash (Defendants)
Stenographic ttanscript of all of the testimony, instructions and other incidents of the trial therein before Honorable Alexander T. Browning with a jury, October 2, 1942.
Appearances: Allen & Allen, of Richmond, Virginia, by
Geo. E. Allen and Geo. E. Allen, Jr., counsel for the plain ·
tiff, and "\V. Earle Crank, also of counsel for the- plaintiff;
Wayt B. Timberlake, Jr., counsel for the defendants.
~

W ARvVICK D. JOHNSTON
a witness .introduced in behalf of the plaintiff,
first being duly sworn, testified as follows:

page 12

DIRECT EXAMINATION.

\
.....
'

Bv Mr. Allen:
·Q. Where do you live f
A. Plain View, N. .J.
Q. How old are you?
A. 20.
Q. Where were you in J anuarv of this year T
A. At the University of Virginia.
·
Q. ·were you in the automobile which was in. the collision
with the Boward truck which is under investigation here.?
A. I was.
Q. W110 was driving the automobile?
A. I was. It was a 1941 Ford convertible sedan.
Q. And what condition was it in with reference to brakes
and steering wheel and operation and so forth?
A. To my Imowledge it was in the best condition possible. ·
Q. About where did this collision take place?
A. As as the cop said, about a mile and nine-tenths from_
Ferncliff.
Q. In Louisa County?
A. Yes.
pag·e 13 ~ Q. Was there any building· or structure or :filling station of any kind anywhere near where the
collision took place?
.
·
A. Yes, it was Melton's Garage just down the road a piece
to the east of the accident.
Q. In which direction were you travelingT
A. West on U.S. 250.
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Q. On which side of the road from you was Melton's :filling station T
.A. Left. Our left.
Q. ·what did your car come in collision with Y
A. The trailer part of the truck.
Q. Of the Boward truck?
A. That is right.
Q. When did you first see the lig·hts of the Boward truck,
that is the headlights?
A. As we came up on the top of this little rise why I saw
the lig·hts.
Q. What rise do you speak of?
.
A. The rise where the Melton's Garage is on.
Q. When you saw those lights of the Boward truck had
you started down the hill from the Melton's filling station Y
A. Just about ready to start going down, yes.
Q. About where was the Boward truck and trailer at the
time you first saw those lights?
A. ·when I saw the lights they were just compage 14 ~ ing over top of the rise.
Q. Over top of the crest of that hill Y
A. Yes, sir.
Q. How many headligbts did you see 1
A. Four.
Q. Could you tell whether or not they were about opposite
ea,~h other, o,r was one a little bit behind the. other?
A. I couldn't say whether one ·~Vas behind; I couldn't say
exactly parallel with each other, but you could see four separate lights, two on my side and two on the east side traffic
lane.
Q. ·what did you do when you saw those lights with reference to the operation of your own car?
A. When I saw the lights I was driving with a spotlight,
I tumed the spotlig·ht straight up in the air, dimmed my
lights and took my foot off the gas. I thought it was an
automobile, so I let it give time for them to slow up so he
could g·et back in.
Q. On which side of the road were you traveling· at that
time?
A. On the right side going· west.
Q. About how fast. approximately were you traveling at
the time of the impact?
A. About 45.
pag·e 15 ~ Q. ·what part of that equipment did you come
in contact with? ·
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·A. The trailer part of the truck.
Q. Did your automobile get completely by the truck, the
tractor part Y
A. It did.
.
Q. Where did your automobile come in contact with the
trailer part?
A. I can't say definitJy where, just where it hit the trailer
part. But we hit a little bit, I would say maybe five or six
feet on it past the end of the truck, the front end.
Q. Where did the main force of the blow of your automobile strike the trailer part ?
_/\.. At the back at the dual wheels.
Q. What happened then?
A. We· hit the dual wheels, and the· dual wheels came off
an<;l. we rolled over and went up into the embankment on the
right side of the road.
Q. Did your car turn completely ·over?
A. It turned up on the top with the- wheels facing up.
Q. All four wheels facing up¥
A. Yes, sir ; up in the air. And we were laying on the
top.
Q. Can vou state on which side of the road that trailer
"
·was when you came. in contact with it?
pag·e 16 }- A. The trailer was on our side of the road-it
was in the lane going west.
Q. Do you know what if any marks were made by any part
of the equipment of the trailer when it broke down f
A. Yes, sir. The shackle that holds the spring on underneath the truck came to rest on the road and made a mark
on the road as in the picture.
Q. How far is that shackle from the end of the axle that
was broken off f
A. I would sa.v at least 30 inches.
Q. And tha.t shackle made that mark which is in the highwav there now 1
A.. Yes, sir.
Q. How cloi;;e would vou sav tha.t mark started toward the
broken line which exists there on that side?
A. About two and a half inches. No, two and a half inches
on the hroken·
Q. A bout how far from the center of the road there Y
A. About nine and a half inches. ·
Q. Do you know about how far that mark CO}J.tinued on
down the highway, and the course it took Y
A. It started about two and a half-about 9 inches from
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the middle of the road, and then it swung over and it crossed
tl1e straight line, and then it swerved back in and came to
rest about, I think, something like ·50 feet after
J)age 17 ~ that.
Q. When the trac.tor and trailer stopped where
were they in the road Y
A. The left tail end of the truck was sticking over on our
side of the road, over on the other side of the white line.
Q. You mean the trailer of the truck?
A. Yes.
Q. The trailer or the truckf
.l\.. The trailer part.
Q. Trailer part 1
A. That is right.
Q. ·where was the tractor part?
.A. On its side of the road.
Q. According to the view there is a mark that continued
on from where they stopped. Was that made before or aftert
A. Tlmt was made after the accident in moving the truck
so cars and other vehicles could pass.
Q. Who was in the automobile with you?
A . .Tames T. Reid, Arthur Wittstock, Jack Yates and
Henrv Kane.
Q. ·no you know whether or not James T. Reid was injured T
A. He was.
Q. You know where he was taken Y
A. To the hospital in Charlottesville.
page 18 ~ Q. ""What time did this accident occurY
· ··
A. About ten-I mean about one. o'clock, J anuary 16th, in the morning.
Q. Wbat was the condition of the weather?
A. Clear.·

By the Court:
Q. One o'clock A. M. Y
A. Yes, sir.
.

Bv Mr. Allen: (Continued)
•Q. Was the road straight, or otherwise there f
. .A. Road is straight but billy.
Q. Was there any other truek ·there immediately after the
accident!
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A. No, it wasn't, the truck he was passing was there, of
course, but about five or ten minutes late.r another truck
did come up.
Q. A third truck?
That is right.

A:

CROSS EXAlVIINATION.

By· Mr. Timbedake:.
Q. What day of the we~k did this accident happen on, do
you know?
A. The 16th of January was on a Friday morning.
Q. It happened Friday morning?
page 19 ~ A. Yes.
Q. And you and your companions bad been
down to a basketball game at Williamsburg?
A. Yes.
Q. .A_"nd it was between "William & l\fary and the U niversity?
A. That is right.
Q. And when you had this accident you were on the wa.y
back to the Unhtersity to attend classes the next morning1
A. That is right.
Q. You sa.y it happened about one o'clock?
A. Yes.
Q. \:Vhat time had you gone down to Williamsburg·?
A. The afternoon of the 15th?
Q. Yes.
A. vVe left about I think 2 :30.
Q. And did you drive down?
A. No.
Q. Did you drive the whole way bac]d
A. No.
Q. ,V110 drove down?
A ..Taek Yates drove from Charlottesville to Richmond,
:mcl Arthur ··w"ittstock took over to drive from Richmond to
"Williamsburg: and he also drove back from ,v"illiamsburg
to Richmond, and I drove from Richmond to the
page 20 ~ point w11ere the accident occurred.
Q. And you crossed the hill or rise there at
:l\felton 's, and at that time you were on your proper side of
the ro:id 7
A. That is rfo;ht.
Q. Did you observe especially to see whether or not you
were on your right-hand side of the road?
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A. I am positive I was on my own side of the road.
Q. You recall glancing· down at the white line to determine
your position on the road? .
A·. Yes, I was on my own side of the road.
.The Court: Mr. Allen, I see Dr. Funsten here, and if
agreeable to you suppose we interrupt this examination and
put him on.
·
Note: Witness stood aside temporarily.

DR. ROBERT V. FUNSTiEN
a witness introduced in behalf of the defendants,
first being duly sworn, testified as follows:
pag·e 21 ~

DIRECT EXAMINATION.
By 1\fr. Timberlake:
Q. What is your age, residence and occupation Y
A. I am 49 years of ag·e; live in Cha.rlottesville, Virginia,
and am Professor of Orthopedic Surgery at the University
of Virginia.
Q. That orthopedic surgery has to do with bone surg·ery
and work?
A. Yes, sir.
· Q. How long have you occupied your present position at
the University of Virginia?
A. A little over ten vears.
, Q. Prior to that where did you practice your profession 7
A. Detroit, Michigan.
.
Q. Did ·you practice anywhere other than Detroit aft.er
completing· your education?
A. Yes. I was in the Army overseas during the first War,
and then I was located in a teaching capacitv at the University of Iowa for four years.
·
Q. ·wbere did you receive your medical education?
A. University of Virginia.
page 22 ~ Q. And following your graduation at the University, where did you intern?
A. At the New York Post Graduate Hospital.
Q. Did you lmve occasion to examine or treat young James
T. Reid the plaintiff in this case following his accident in an
automobile last June 16th 1
.A. Yes. It was January.
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Q. What were your :findings at the time you first saw and
examined him?
A. He had been in an accident ·the night before he was admitted to the hospital; he was admitted on January 16, 1942,
and that was several hours after his injury. He was found
to have a lacerated wound of his wrist, and both bones of
the forearm broken completely.
Q. Where were those fractures located l
A. About the middle of the forearm.
Q. And what treatment was prescribed and given at tha.t
time?
A. He was given an anesthetic and the bones were put into
position, manipulated into position. And then a plaster paris
cast was .applied from his finger tips to his shoulder.
Q. .And how long, if you know, did that cast remain on his
· arm!
page 23 r A. The bones were rather slow in healing, and
it was somewhere around five months, five or six,
about five months that he was in a cast.
Q. Did you have occasion to see and examine him at the
time the cast was removed?
A. Yes.
Q. What did you find the condition of his arm to be at that
time?
A. The bones were almost completely healed, and the alignment of one bone was not perfect, there was a slight bowing
of the bones of his....:.

By the Court :
Q. Bent?
.A. Yes, sir.
By Mr. Timberlake: ( Continued)
Q. Have you had occasion to see and examine him since
that time!
A. Yes, I examined him last on September 14, 1942.
Q. And what condition did you find to exist at that time
· relative to his arm 1
A. I found that the position of the bowing still existed in
the forearm, in the one bone. The healing had progressed
until the bones were practically completely solid. The motion of his forearm was limited, approximately·
page 24 ~ one-third; lacks about one-third of the normal
ability to turn in the rotation direction.
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Q. Do you mean by that his ability to turn his palm from
a vertical position over that way (Indicating)¥
A. Yes, sir. With the palm facing up to the palm facing
down.
By the Court:
Q. You say limited to a third?
A. Yes, sir. Approximately 66 and two-thirds left there.

Bv Mr. Timberlake: ( Continued)
•Q. Does he have any disability or difficulty in the motion
of his elbow f
·
A. No, the elbow and wrist seem to have normal range of
motion.
Q. What about the fingers of llis hand?
A. Practicallv normal.
Q. Did you find the muscular condition of his arm to he
all right?
A. He had some shrinkage of the muscles. Forearm on
the right was not as full as the forearm on the left.
Q. In your opinion is that a condition that will correct
itself 1
A. I think probably it will.
Q. And as I understand from your testimony, his disability
as you found it to exist at his last examination
page 25 ~ was in turning his hand from a position which is
palm was faced upward over to where it faces the
floor, is that correct1
A. Yes.
Q. And in that respect he was disabled to the extent of
about a third ?
A. Yes.
Q. And what is your opinion based upon your experience
and your knowledge of this case as to the possibility of that
situation correcting itself?
A. Well, I think that there is some chance that there will
be some improvement when the bone finally shrinks down to .
the complete amount that they do shrink, but I think he will
still have some limitation of that motion.
Q. Could you state your opinion as to the future final limitation and the percentage?
A. I don't tllink you could tell that definitely; just depends
on what nature wants to do about it.
Q. I had understood from you that it wa.s your opinion at
the present time this disability in turning· his palm down1
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ward amounts to a disability of a1~roximately 15 to 20 per
cent!
· A. Yes, sir.
Q. Is that correct, or is it in excess of that!
· A. I think that is approximately correct.
page 26 r Q. And that you feel that this disability will be
reduced within six· months to a year to approximately five per cent?
A. I anticipate that; yes, sir.
Q. That is your best judg1ne11t7
A. That is my opinion.
Q. Of course you can't state positively. Can you give us
any idea from your examination and knowledge of the case
what is the cause of this limit in ability to turn his hand?
A. Yes, it is due to two things : first, these bones to turn
over each other· like that they come in closer contact in certain position, and they have both got to be perfectly straight
to maintain a full range of motion in that direction. The
other cause is the overgrowth of bone at the point where
the break has healed, and sometimes during the course of
a year or sometimes two that will shrink down to its minimum.
Q. That is what is commonly called a callous at the s_ite
of fracture?
A. Yes, sir.
Q. And did I understand you to say that tl1at would be
normally expected that that callous will diminish?
A. Yes, up to a certain point. Of course in the
page 27 r young· individual it is more completely and more ·
rapidly diminished. The older they are the reverse is true.
Q. So as I understand it, this young- man's disability from
this fracture of his arm consists of his inability to turn his
palm from an upward position to a downward position?
A. That is correct.
Q. And that that disability amounts to from some fifteen
to twenty per cent at the present time?
A. Yes, sir.
Q. And in your opinion and best judgment that will reduce
itself to a point where it will probably be around five per
cent?
A. Something of that amount; yes, sir.
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CROSS EXAl\UN.ATION.
By Mr. Allen:
Q.. Dr. Funsten, this was the boy's rig·ht arm. that was injured, wasn't it?
A. Yes.
Q. Right arm Y
A. Yes.
Q. You attribute I understand the injury which you have
described to this accident Y
page 28 ~ A. Yes, sir. He -stated that he had had an accident just previous to his admission to the hos"
pital.
Q. You have testified with reference to percentages of injury. That is more or less a speculation or guess work as
to the exact percentage of disability and the length of time
that particular percentage will remain¥
.A. It is an opinion based on experience ; yes, sir.
Q. .As I understand from your testimony the boy still has
a distinct disability in this arm¥
A. Yes, sir.
Q. And that disability in your opinion will exist for some
time?
A. Yes. The Ieng-th of time can't be determined definitely.
Usually get a maximum return of function within two years
from the time of injury.
Q. As a matter of fact, you cannot say now whether or not
he will ever be relieved entirely of that disability 1
.A. No ; but I can say pretty definitely from my experience
tha.t it will diminish to some extent. I can't tell to what extent.
Q. But whether it will entirely disappear you can't savY
.A. I don't believe it will entirely disappear.
..
Q. You don't believe it will entirely disappear¥
A. That is rig·ht.
Q. This motion or turning the hand up and down
page 29· ~ like that is an important motion?
A. It is a very important motion, but it is a
motion which ca11 be substituted for very readily to the extent that persons would not necessarily be disabled by it.
Q. .And it is the worst disability being in the rig·ht hand;
is worse because it is there?
A. If he is right-lmnded, yes.
Q. I understood you to say a moment ago that the bent
condition in the fore arm, in one of the bones, still exists, and
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that on that account the motion of the forearm is limited
practically a third 1
A. Due to that and the formation of this callous.
Q. Of course, the callous was formed there as a result of
the healing of the injury T
A. That is right, and is a normal function.
Q. How much limitation of activity would you say exists
there with the boy with reference to lifting and like that?
A. I don't think, it :would influence lifting· at all.
·witness stood aside.
page 30

~

WARWICK D. JOHNSTON,
resuming· the witness stand so that he might be
further cross examined by counsel for the defendant, testified further as. follows :

By Mr. Timberlake: (Continued)
Q. _]\fr. J obnston, I understood you to say before you left
the stand that you recall looking and determining the fact
that you were on your right-band side of the road as you
crossed the hill at Melton's service station. Is that righU
A. Yes. ·
Q. And did you determine that by looking down at the white
linef •
A. No, I determined it by looking at the side of the road.
Q. And ho\v far would you say you were from your rig·ht
side of the hard surf ace at the time you crossed Melton's,
the hill in front of Melton's?
A. I would say maybe a foot away.
Q. So yon were about a foot away from the edge of the
hard surface on your right side as you crossed the rise there
at l\felton 's?
A. That is right.
Q. And that, of course, is approximatelv 400 yards or some
such ·distance from the next rise to the west, over
page 31 ~ which you saw· the tmck coming·?
.
A. I wouldn't say it is 400 yards; I would say it
is about 300 yards.
Q. And did.I understand you to say that just as you reached
the crest of the rise or went over the rise that vou saw vehicles al1ead of you coming from the opposite direction?
A. We were just going to go on the downward side, sort
of a little gully in there, between the two mounds, that I saw
the trucks.
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Q. And I believe you testified just a minute ago that your
speed at the time you crossed the hill there was about 45
miles an hour 1
A. I testified at the point of contact it was 45, when we
collided. We were doing 45 about the time we collided; when
I saw the car I was doing about 50 miles an hour, I suppose.
Q. About 50 miles an hour when you saw the car, and you
slowed down to about 4M ·
·
A. That is right.
Q. · And when you first saw the two vehicles' lights in front
of you they appeared to be abreast of each other, or substantially a.breast of each other!
A. Yes, sir.
Q. At that time these lights were on the crest of one hill,
and you were crossing the crest or had just crossed
page 32 ~ the crest of the other hill f
A. That is right.
Q. So tha.t according· to your figures that you just g·ave you
esti~ate that at that time you were some 300 yards apa.rU
A. That is right.
Q. .A.nd do you undertake to say that you could not have
been confused in your observation at that time in to thinking
that that two sets of lights were abreast of each other1
A. No, I was not confused. I know those lig·hts were abreast
of each other. I could see plainly four lights, an~none of
them were partially blocked out at all-four lights there.
Q. Could you not have seen four lights if one truck was
traveling· at a reasonable distance behind the other one?
A. I saw four lights. I don't know whether both were
parallel, or one was ahead of the other-I couldn't state
whether one was ahead of the other, but I saw plainly four
lig·hts.
Q. If those trucks were in column, one behind the other,
with an interval between them, would you not then ha.ve seen
four lights f
A. No, sir; I wouldn't have seen four lights.
Q. You _would not have seen four lig·hts? ·
A. No.
page 33 t Q. YOU are positive of that f
A. I am positive I wouldn't have.
Q. You are positive you couldn't l1a.ve seen the lights?
A. I saw four lights like this, and not like this (Indicating
with hands) placed like that, four lights.. I don't know
.
whether they were parallel or not.
Q. Wha.t I am asking you is : if those trucks had had them-
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selves in column, you could haye seen four lig·hts, could you
uot7
A. I don't know whether I could have seen them, but I
would say no.
Q. From your experience as a driver, could you say that
when one vehicle is traveling along in its lane of travel with
an interval behveen it and a vehicle behind it, that when you
approach from the opposite direction and naturally over to
the side of those vehicles, as you would be, that you could see
the two sets of headligJ1ts?
A. That is all according to how far away the two vehicles
are, if one is way back you can see it, but here the four lights
all looked to be the same size.
Q. .So because the lights looked to be the same size, and
because you could see four headlights, you concluded that
the two vehicles were abreast or near abreast of each other,
is that rig·ht ¥
.A. That is right, they were abreast, and on my
page 34 r side of the road. I couldn't see down my lane; it
was blocked there.
Q. And if your part of the road, your lane, was blocked
at that time, driving· the car along at the speed of 50 miles
an hour why didn't you undertake to stop your cad
A. Because I thought it was an automobile passing another
automobile, and I took my foot off the gas and waited for it
to g·et back in; if it still stayed on my side I would have to
put on the brakes. But the lights ducked back in and the
other lights closed off, so only saw two sets of lights, and
the refore I took it that he was in line and I could go through,
and it wasn't anything on my side of the road any more.
Bv the Court:
~ Q. You say you then saw two sets of lights, or two lights?
A. Two lights.
Q. You said two sets.
A .. I mean two lights. I saw two lig·hts.

By Mr. Timberlake: (Continued)
Q. Do you mean that before you reached the point where
you collided that you only saw one set of lights?
A. That is right. Only saw one set of lights. Only saw
two lights before we collided.·
page 35 r 'Q. ,vhen you first saw these lights ahead of you
dicln 't you see marker lights?
A. I did not see any marker lig·hts.
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Q. You did not?
A. No.
Q. Were you looking at the two?
.A.. I· was.
Q. And saw no marker lights Y
A. I saw no marker ,lights.
Q. On either oneY
A. ,On either one.
Q. Is that correct?
A. Yes.
Q. And as far as you could see and observe neither one of
these had marker lights on or showing?
A. That i& right.
Q. So seeing no marker lights and although you saw your
side of the road was blocked off, you assumed if you proceeded on up there that you would have your side of the road
·
to pass on Y
A. No, not that way. The vehicle that blocked my side
closed up my side of the road.
Q. You assumed that your side would not be blocked when
vou reached these vehicles f
"'
A. I would think that the car driver would have
page 36 ~ enough sense to pull back in line, but I took my
foot off the gas to stop to see if he was going to
get back in line, if he wasn't I was going to apply brakes
and try to stop my car.
Q~ But you did not apply your brakes?
A. I did not, because the lights then moved in on his side
of the road.
Q.. And you still saw no marker lights?
A. That is right.
Q. A.nd seeing no marker lig:hts and believing· that this
vehicle that you saw or believed was on your side of the road
was g·etting back to its side of the road, you proceeded on Y
A. Yes.
Q. And did you pull further to your right or continue in
a straight line?
. A. When I got up to the vehicle, I was blinded of course
from the· brfo;ht lights, so I looked, as I do whenever I pass
an automobile or any vehicle coming at me at night, always
look to the side of the road to make sure I am on my side
of the road. And I saw I was on mv side of the road and
also ~aw to keep to the right· of the lights.
Q. Did you see whether you were any nearer the edg-e of
your side of the road at the time you approached and had
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almost met this truck· than you were when you
page 37 ~ crossed the crest .of the hill Y
·
A. I couldn't say definitely whether I was any
closer, but I know I wasn't--! know I was still about a foot
away from the side of the road.
Q. And according to your best recollection and observation at the time the rig·ht wheels of your car were about a
foot from your edge of the hard surface when the collision
occurred, is that right t
A. Yes.
Q. And that being true that would have put the trailer
part of the truck-which is the part you collided with f
A. Yes.
Q. -of the Boward truck well over in your lane of travel Y
A. Yes.
Q. And it is your contention it was over there in your lane
of travel¥
A. That is right.
Q. And I believe you testified that your car traveled on
some 93 feet or some such distance on its side and top b.ef ore coming· to a stop?
A. I don't know how much it traveled. I think the policeman figured out on that. I don't know how far· the car traveled before it stopped when it came to rest upside down.
Q. When did you conclude that the shackle on
page 38 ~- this rear axle of the defendant's car was what dug
this mark in the road there 1
A. vV e g·ot out of the car and then I took a look on the
truck. It had four bolts that came down from the body of
the truck that held on the rear encl, it holds on the spring
onto your rear axle, it holds the axle and wheels onto your
truck. and I think it was either one or two of them on the
outside that came down and rested on the road and that
made the mark.
Q. And you observed that at the timet
A. I did.
Q. Do you undertake to say that the end of that axle where
it wa~ hroken was not touching· the ground?
A. What you call the axle?
Q. I am talking· about the point of the axle that was broken
off where the wheels were knocked off.
A. You mean your power axle f
Q. The point that was broken off!
A. That coulcln 't be on the road.
Q. That wasn't on the g·round or highway?
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A. ,No, it couldn't have been, because you have your brake
drum around that. They could not touch. The only way that
could touch would be for the truck to be laying on its side
and that to come out far enough to strike.
Q. Was the brake drum touching the ground f
page 39 r A. No, sir ; these came down below the brake
drum.
Q. And how far were they from the outer edge of the axle f
A. I don't know how thick the tires are, but there was the
brake drum, and in back of the brake clrum are these shackles
that hold the springs onto the axle.
Q. So it would depend upon the width of the dual wheels
as to that¥
A.. Width of the dual wheels and then the brake drum and
then came the bolts.
Q. And you observed that this mark in the road was on.Mr.
Boward's right-hand side of the highway, did you not?
A. When it started? Yes.
.
Q. Do you think that would have been possible if the trailer
had been over where it necessarilv would have had to been
if your car was only a foot from 1ts right edge t
A. I don't understand the question.
Q. I said, do you think it would be possible for that mark
to have been made as it was, even by the portion of the truck
. that you attribute it to, if that truck had of been where you
placed it a few minutes ago in your testimony, that is well
over in your right lane?
A. Yes, he was on my side of the road and although I was
a foot away- from the other side of the road he was enough
on there for me to catch hold of him and take the
page 40 r wheels off.
Q. Is it your view he was probably only about a
foot on your side of the road?
A. No, I was more thanQ. How much would you say he ,vas on your side of the
road!
A. I said about 30 inches, but after measuring· it l1e was
21 inches on my side of the road.
~
Q. 21 inches on your side of the road?
A. Yes.
Q. Do von know how wide that road is f
A. 19 feet.
Q. That would give you 9 and a half feet on your side of
the road, would it not?
A. That is right. I was about half way from the line, and

James T. Reid v. J. C. Boward, etc.

43

he was 21 inches, so I had 16 inches on my side of the road.
Let's see, 9 from 20 is. 12 inches-12, inches on my side of
the road. 9 from 21, I mean.
Q. You are basing that on what width of your cad
A. I don't know the width of the car.
Q. As a matter of fact, it is a little less than six feet, isn't

it?
A. A car?
· Q. Yes·.
A. I don't know.
Q. Assuming it was well around six feet, he was
page 41

~

21 inches 011 your side of the road, where would
that put your right wheel f
A.
ell, if he was 21 inches 011 my side of the road and I
was a foot in--~Nell, to be apvroxiniately, it would be a
clearance of an inch or so, but I can't say definitely I was
exactly a foot from the side, and I can't say definitely how
many inches is on there.
Q. Don't you know as a matter of fact that that truck-when
its left rear wheels were knocked out and it dropped down,
that it naturally dropped further to your side of the road
than it was before the collision?
A. No, it wouldn't do that. If you have something level
like that and it falls like this what does it do 1 It falls in,
doesn't it 1
Q. Let me· see if that is correct. Hold this penknife here
a minute (Indicating· with knife with a blade in each end on
a piece of paper). That is more or less the situation, is it
noU
A. Yes.
Q. "\Vell, the line there is the center t
A. All right.
Q. And that left wheel of the truck is right on the center
line.
A. That is right.
Q. Now when you knock that off where does it go?

,v

page 42

~

-Mr. Crank: You can't do it that kind of way.
We object to any such illustration as that. That is
contrary to what would happen there.
Note: After some ·discussion the objection was sustained
to the illustration. Lunch was had at this time.
Witness stood aside.
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page 43

~

Note : After lunch the witness Johnston resumes
the witness stand for further examination.

WARWICK D. JOHNSTON,
resuming the witness stand, testified further as follows:
By :Mr. Timberlake: ( Continued)
Q. To what extent had the truck with which you collided
passed the other truck at the time of the collision f In that
regard you stated, I believe, that when you first saw these
lights that they seemed to be more or less abreast of each
other. What I am getting at is, at the time of collision what
was the relative positions of the two trucks, one with the
other?
~
A. I couldn't see the other truck, so I wouldn't know where
it was.
·
Q. Would you say from that that the other truck was to the
right of the Boward truck¥
A. Well, the other truck was on its side of the road.
Q. But at the time of the collision in your judgment had
the Boward trailer gotten past the other truck?
A. I can't state, ,because I didn't see the other truck then.
Q. You saw it after your car came to rest, did
page 44 ~ you not¥
A. Yes, it was back of the truck that we collided with, yes.
' Q. .A.s a matter of fact, it was ,stopped some feet further
west than your car was when it came to a stop, was it noU
A. You mean further west than where our .car stopped in
the ditch?
Q. Yes.
A. I don't remember whether it was or not.
Q. You don't remember where the second truck was with
reference to your car when your car came to a stop?
A. Yes. I don't remember just how they were set up.
Q. And if you knew that the second truck was still west
of you when your car came to a stop would you still be convinced that those trucks were passing· each other when you
saw them¥
A. You mean would I be convinced if the other truck that
was being passed was further west than my car 1
Q. Yes.
A. No, I wouldn't.
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RE-DIRECT EXAMIN.A.TION.
By Mr. Allen:
.
·
Q. Could you tell whether or not the four headlights which
you saw were approximately of the same degree
page 45 ~ of brilliance?
·
.A. They were about the same, yes.
Q. Could you tell whether or not you.had completely passed
the tractor part of the truck before your automobile came
in contact with the trailer?
· A. Yes, our front pa.rt of our car had completely passed
the tractor p&,rt of the truck.
Witness stood aside.
~

J. S. YATES,
a ·witness introduced in behalf of the plaintiff,
first. being duly sworn, testified as follows :
page 46

DIRECT EXAMINATION.
By Mr. Allen:
.
Q. J. S. Yates is your name?
A. Yes, sir.
Q. How old are you Y
A. 19.
Q. Where do you live f
A. Right now at the University of "Virginia.
Q. Whose automobile was this that was involved in the
collision under investigation here?
A. My automobile.
Q. ·what type or automobile was it,
A. '42 Ford convertible coupe.
Q. What was its condition with reference to its brakes and
operative ability?
.
A. It was in perfect condition as far as I kri.ew. It was a
new car, only had six thousand miles on it.
Q. I believe you were in the automobile at the time of the
collision?
A. Yes, sir. I was sitting on the front seat,
page 47 ~ middle.
Q. Tell us in your own words exactly how this
collision came about?
A. It was on J a.nuary 16, at about one o'clock in the morn-
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ing, and we were coming· back from "'Williamsburg· where we
had been to the ball game. And when we came by Ferncliff
there, came over the rise and the hill by Melton's Service
Station, and as soon as we came over the rise we saw these
four headlights all in a row that looked absolutely evident
as if two cars were passing· each other-I mean, one car was
passing· the other. And it was no indication at the time that
these were trucks-we had no idea that they were trucks.
There wasn't any lights, small lights, and any were on there
at all they weren't visible. There was nothing that we could
see that would indicate they were trucks.
Q. Aud you tell us thatA. There were absolutely no dimension or marker lights
on them at all.
Q. You- speak of dimension lights or marker lights.
A. Yes, marker lig·hts. There wasn't any marker lights.
Might have been some, but they were not visible at all. And
we didn't think it was a bus or a truck, because at that time
I turned around and said '' Look at that fool passing· on a
hill". And ,Johnston said "Yes", or something like that.
Anyhow, we had been commenting on it, or somepage 48 ~ thing. And it looked like the truck was able to
get by all right-at least, it looked like one pair
of headlights lmd been passing· another ancl had· gotten back
on its side of the road all right. I saw four lights at first,
and then afterwards only two. It wasn't until after ,ve had
passed the headlights so that they were no longer blinding
us, it wasn't until we had passed them that we saw that the
trailer was diagonally right a('.ross our path and it wasn't a
cha.nee of g·etting by. It wasn't any room at all. And .Johnston pulled over as much as he could to his side of tl1e road,
but there really isn't much shoulder there, it is a. blank and
instead of a shoulder there it is a drainage ditch in between
the bank and the pavement. v\Te might not have gone O':er on
the shoulder, I don't remember, but at least we were over
on our side of the road just as far as the pavement would
permit. And pretty soon the collision, and we rolled over
on the side of the car, and then we rolled over on the roof,
and landed upside down in the ditch up against the embankment.
Q. About where was your automobile in the highway at the
time the remark was passed between you and Johnston and
you said "Look at that fool passing on the hill"?
A. We were perfectly awake there, wasn't anything dis-
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tracting him or anything. We had been talking
page 49} along. And then we came over the hill there and
as soon as I saw the four headlights I turned
around to Johnston and said "Look at that fool passing on
the hill". Just a comment like that. Hut it looked like it
was going to be a squeeze, looked like it would be a tight
place, but he would g·et back there. He managed to get back
in, but theQ. You mean the tractor part managed to get back Y
A. Yes. And it looked like it was going to be close. If it
had been two cars we would have gotten by all right. It
looked close, but we had not counted on any trailer being
back there, and it wasn ''t any trailer we could see until we
passed the two front headlig·hts of the tractor, and then it
wasn't until then that ·we saw the trailer part.
·
Q. Had no trailer· been attached to that truck would you
have gotten -by it all right f
A. I think so. It would have been close, but we would have
gotten by. In other words, if it had been plenty of 1~oom for
them to pass I wouldn't have turned around to Johnston and
made the remark I did; but it was the fact that it was going
to be such a close place made me comment on it.
Q. You know about how high the tra~tor trailer was, the
trailer part of it Y .
A. I don't know.
page 50 } Q. You know about how wide it was?
A. No. Just about as wide as those trucks normally are. I don't think they va.ry much in width. I think
they are more apt to vary as to height.
Q. A.re you certain there were no marker lights around the
top of that trailer?
A. There were none on the top. And the only one on the
side that I saw that night was one that was mashed up against
the body of the truck. It looked to me like it was already
mashed, but it came out in the trial-at the criminal hearing· they contested the fact it had been mashed in the accident, and said it was in working: condition before. But at
any rate there were no marker lights at all whatsoever outside of the two headlights.
Q. No lights on the top of the trailer or around the top
of the trailer there?
A. No, sir. And none of the sides that were visible.
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CROSS EXAMINATION.
By ~Ir. Timberlake.: ·
· , .
.
.
. ·
.
Q. How fast would you say your car was g·omg when it
reached the crest of. the hill at Melton's Service Station T
.A. Back about five or ten minutes before we had been traveling about 90 mile~ an hour, and I asked J oh.nston. t'o ·slow
up a little, because we were a little low on gas and
page 51 r I knew a car didn't run as far when you are going about 50 as . it \voulcl run 45 or 40. And I
asked him to slow down, and I think we were g·oing around
45 at.the time, I think. Weren't doing over. 45 or 50. I think
he was going about 45, had let up from 50. And he let up
on the gas when normally facing a car; l~t up on the gas a
little. .I' don't know that slowed up· our speed ~rnich, but .,I
know he let up on the gas before the impact.
..
Q. You say when you crossed the -crest of that hill you
saw what appeai·ed to you to be one set of headlights passing
another set?
.
A. Yes, sir. It was very evident. .
· · ·
Q. And · that you realized it was gqing· to. be ve~y i close,
even if those were two. passing, cars f
·
··
A. Yes, sir.
. · ·
,
.
Q. And still, you say, and :Mr. ,Tohriston says, that your
car continued on up the road and at substantially the same
speed it had been traveling until it went into the truck, is
that right·?
,
~. Yes. It was ·going to be close, b~t I was absolutely confident, I thought all the time of: course until we hit that it was
two cars, and ~. was confident there wasn't going to be any
question about us g·oing to be able fo make it by. It .was going to be a close call. But the reason I commented
page 52·r on it·to Mr. Johnston was :t1~e fact that he should
never have pulled out there to pa.ss in the first
place, because had we been just coming· over the hill a.t the
time that he came over the hill we won.Id h~ve hit him head-on,
if he }lad been pa.ssing. It was just lucky that we were back
further when ~~ ~a.me over the hill passing- the other car,
or truck, so that he was able to get part way back in. Otherwise it -would have. been a head-on.
Q. Yori st.ated that it'looked from the fir~t time you saw
the situation, like .even thoug·h it was two pas~ing cars, as you
supposed, it would be close¥
A. Yes, it looked like it would have been close.
Q. You said that it impressed you so with the fa.ct that it
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would be close that that is the reason you said something
·
to Johnston 1
A.- Beeau~e· of that, and also because if there had been another car right directly on the other side of the hill he would
have hit it head-on.
Q. Didn't you- say the reason that you made -that comment
to Johnston was· because you · realized it was going to be
close?
A. Yes, it was close:· But I was confident he would make
it all right. ·
Q. But the reason you made the comment is because you
realized it was·· going to be close, and in spite of
page 53 }- that Johnston continued on down the road f
A. No, he let up on the gas lilrn I said.
Q~ You testified, and he testified also, I think, that you
were• g·oing substantially the same ·speed when the collision
occurred that you were when he crossed the top of the hill.
A. Oh, yes, but ·45· miles· an' hour down in that short distance between those two hills or little rises you don't slow
up much by just letting up on the speed, unless y01t jam on
the brakes.
Q. And ·he did not- jam on ·his brakes?· ·
A. No.
: ···
·
Q. He clidn 't use his brakes?
A. It wasn't any reason to use the brakes.
Q. He must have· seen it was· going to be close.
A. It was going· to be close, but ft was enough room; it
looked like if it -had been two passenger carsQ. Did I understand you fo s~y that you saw no marker
lights whatever?
·
·
'·
·
A. It wasn't any marker lig;hts whatever showing. It might
have been som:e, but not visible.
·.·
_
Q. As a matter of fact, this second truck was one of these
big van jobs, was it noU
· ·
A. I think so. · ,
Q. Did you look?
. -A. I don't remember; It was several trucks
page·, 54 }- there after the' acacident. · I don't ·remember. · I re.. ··· ·· ·member· distin~tlv ,trbat the'· one looked like' that
we hit,: but' ii. was. ·so! ·ma,1w"/. other trucks: 'around after. that,
it was one that: ·came· u-p fro~ :Richmond: th.at could.ii 't get
hv. And then there,,wa~ another· one· or··'two that came from
Charlottesville that couldn't g~t by!· ·lW/ were· aU-LtherJ:f ·and
it-was ·several truclts-· and I don't rementbet ab~out 'all of them.
That is right, (houg·h, I believe it was a type like the Barnwell trucks, one of those closed trucks.
·
1

so
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Q. And don't you know that that truck had marker lights
all across the front of it?
A. I don't know. I didn't notice any, might have been
there, and might not have. But certainly weren't any visible
to me.
Q. If they were turned on w~en you first saw these two
vehicles and you didn't see it, it was evident you weren't
looking very closely?
A. I was looking all the time. I saw the accident from the
very beginning to the very ending. I had been watching the
road.
Q. Tell us where the Boward truck was with reference to
vour car when both vehicles came to a stop Y
.. A. Well, the Boward truck was down at the end of that line
about 93 feet, I think it was, from where the first
page 55 ~ trace of the mark began. And ours was up from
the Boward Truck. You know how the hill looks
there-it was right up just about over the rise of the hill,
up on into the bank.
Q. It was 100 feet or so Y
A. I believe it was.
Q. From tl1e mark of where the Boward truck began T
A. Seems to me I remember 112 feet; something like that.
Q. About 112 feet on west?
A. Yes.
Q. Of where the mark made by the Boward truck began,
is· that vour recollection?
A. Yes. I don't remember whether it was 112 feet from
the mark or from the truck. Yes, I guess it was from the
mark, couldn't have been 112 feet from the truck.
Q. And the other truck, the truck that will be identified
as the Wiseman truck, was at a stop or standstill in the road
was it noU
A. Yes.
Q. And it was west of where your car came to a stop, was
it not1
A. Seems to me it pulled up about where the mark was, if
I remember right. I couldn't say for sure, I don't remember that very well. · We were"'around there for a long time,
but I ·didn't notice. We built a larg.e fire and all
page 56 ~ sit down and talked. But I don't remember
whether he stopped his truck right there or
whether he pulled it up behind the others. It seems to me
he did. We were using somebody's headlights to make the

James T. Reid v. J. C. Boward, etc.

51

J. 8. Yates.

police report down there, but I don't remember whether we
were using the truck that was hit or not, or whether using the
other.
Q. You didn't see any marker lights of either truckf
A. No, I don't ·believe I walked around in front of the
other man's true.k that was following.
Q. I menu before the accident?
A. No, I did not, before the accident I didn't see any.
Q. It was no reason you couldn't have seen them if they
were turned on?
A. No reason I couldn't have seen them, it was a. perfectly
clear night.

RE-DIRECT EXAMINATION.
By Mr. Allen:
Q. Mr. Yates, we are not so much interested in whether
the truck the Boward truck was passing had marker lights
on it, but we are interested in knowing· whether the Boward
truck had any lights a.round the top f
A. It didr1 't have any.
Q. You a re certain it had no lights around the top Y
A. It had no lig·hts at all that were visible, none
page 57 ~ at all, outside of the headlights it had no marker
lights at all visible.
Q. When the accident was all over and your car was
turned bottom upwards on the bank on the right side going
toward Charlottesville, where was the Boward truckf
A. It wasQ. ·what part of the road was it on Y
A. Well, I believe it mashed-Let's see. The mark ended
nl) on just a couple of inches on the right side of the solid
line-I mean the dotted line.
By the Court: ·what you mean by the right side?
A. His right side of the road.
By Mr. Allen: (Continued)
Q. Boward 's right side Y
A. Yes, sir. It was about two inches, at least. I mean the
pa.rt that was making the mark was, but there was still a
corner of the truck on our side of the road, because the
truck protruded over beyond 18 or 20 inc-hes beyond the end
of the axle.
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Q. Vv as there. enough room on your side of the road for
traffic to pass on that side freely with the Boward truck
there in the highwav?
A. No,. sir, b'ecause a ·couple of tri1eks couldn't get by afterwards. ..
. ., .
Q. As I undeJ,~stand, · there was a. truck . that
page 58 ~ Boward was pass·tng·, and then there was Boward 's
truck, and then a third truck caine up?
·
A. A third truck came up from Richmond. And I think a
fourth truck from Charlottesville, and maybe a fifth truck
from Charlottesville. I don't remember exactly about that.
Q. Did you see Overcash, the driver of the Boward truck,
talking with the driver of the truck that he wa~ passing, did
you E:ee that after the accident,
A'. We all talked tog·ether for a long while, there about
thref:\ or four hours. And we had a big bonfire and all got
together.
Q. Now whether the)T appeared to be friendly and to know
ea0h other, Overcash and the driver of the other truck, did
· you notice about that?
A. I think so. They seemed to be friendly.
Q. Do you r.ecall what they talked about to each other,
Overcash and. the driver of the truck that he was passing?
.
.
Mr. Timberlake: He said they were all talking there together ..

A. I don't know. There were several truck drivers there,
ancl it seems to me one thing they talked about first was Mr.
Boward's car had been stolen that day. I remember that.
And then they·talkecl about some girls they knew mutually.
. Q. ·what I want to know is, whether Overcash,
pag·e 59 }, the driver of the Boward truck, and the driver of
the truck that was being passed, whether those
two drivers were talking and appeared to be friendly!
A. I think so. They were talking together.
RE-CROSS EXAMINATION.

By Mr. Timberlake :
"Q. l\fr.. Yates, you -had, Mcording to the way you place
these trucks when you first- saw them, you had just as much
opportunity to see and observe one. truck as you did the
·other at the time they came into your sight, ·did you notY
. .A.. Yes.

JaineE T. Reid v.

J.C. Boward, etc;

53

J. 8. Yates.

Q. And Mr. Allen said that he wasn't concerned about .
whether the· one truck had matker lights, ju~t concerned about
the Boward truck. But you had just as good an opportunity
to see one as the other Y
·
• ·
..
A. "\Vhile they were passing.
Q. Didn't s-ee any marker light~ on either o~e T
A. Didn't see any marker lights on either one.
Q. You say that these two drivers along with the rest of
yon were talking there after the accident f
A. Yes, sir.
.
Q. You mean you were .all just having a general conversation I·
·
page 60 ~ A. Yes, sir.
Q. Did you hear or see anything that would indicate that Mr. Overcash was trying· .to get the driver of. the
Wiseman truck to do anything .or· ·say anything that. would
put him in a light other than where he belong·ed?
A. Not that I remember.
Q. You would have remembered it if you had heard iU
A. We didn't talk about it at all. It wasn't any sense
to start hard feelings that time of night when we were g·oing
to have to be together about two or three hours.
Q.· It was no occasionA. It wasn't any sense of fighting about it.
·
Q. As far as you were concerned and as far as you could
see in all the conversation that took place after the accident
insofar as the driver or occupants of any of' these vehicles
are concerned, you didn't see anything out of the way f
A. No. nobody tried to convince anybody one way or the
ot11er. Appeared to he friendly and seemed to know each
otl1er.
Q. Just all friendly T
A. Yes, sir.

RE-RE-DIRECT EXAMINATION.
Bv Mr. Allen:
·Q. vVp.s there an interval while the Boward
truck was passing· the other truck when you
couldn't see the other truck and could see the Boward truck
on its top and side and trailer part?
A. Yes, sir; that is one thing I want to say again, was
althoug:h I did get the same look while they were both passin~ I saw both trucks equally well; and the Boward truck
passed the other one and therefore the one behind I couldn't
pag·e 61 ~

I
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. see him as long as I did the Boward truck. I got a longer
look at the Boward truck. And at the time of the collision
I was closer to the Boward truck then than the other one.
I could ]1ave gotten a longer look at the Boward truck to
tell whether there were any lights on it. ·

RE-R,E-CROSS EXAMINATION.
Bv Mr. Timberlake:
~Q. If the Boward truck was immediately in front of this
other truck .and they were traveling in column, you could
have still seen all of the top portion of the second truck,
couldn't you?
A. No, I don't think so. I don't think you could see any
of the rear truck at all.
Q. Don't y011 know that the rear truck was one of these
big· van jobs, and that the Boward truck had a l~w body on
it?
A. No. All of the Boward· truck was not one
page 62 ~ of these closed vans, but it was still just about as
high; and even so looking· at them if they were in
column as you say your perspective would make the other
truck look smaller if it were behind. So it wasn't any of the
other truck visible.
Q. The fact remains, however, that when you first saw anything down the road that indicated that there were other
·vehicles on the road, you saw two sets of headlights Y
A. Yes, sir.
Q. And riothing else 1
A. No.
Q. In the way of lights?
A. Nothing else.
Q. And at that time there was no reason why you could
not see marker lights on either truck if they were there,
wn·s it?
A. No, sir.
Witness stood aside.

i
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A. J. WITTSTOCK
a witness introduced in behalf of the plaintiff,

first being duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Allen:·
Q. State your name.
A. Arthur J. Wittstock.
Q. Were 'you in the Yates automobile at the time it came
into collision with the Boward truck?
1\.. Yes, sir.
Q. I believe you were on the back seat¥
A. Yes, sir.
Q. "\Vere you awake at the time?
A. No, sir. I was asleep from short while after we left
Richmond until the time of the collision when I awakened.
Q. You tell us you were asleep at the time of the accident?
A. Yes, sir.
Q. You can tell us then only about the conditions after
tho accident t
A. Yes, sir.
Q. Tell us about the locations of the cars after the acci.
dent.
pag·e 64 ~ .,A.• vVell, the 'time when I climbed out of the car
when we were down the road it was then a little
bit awav from where the truck was at rest on our side of
the road a bit. And from what I saw of the gouge in the
road the mark was some two and a half inches away from
the line~ I believe it was a broken line, on the Boward side
of the road, to their side, right side of the road. And gradually then the line went back in until later on they pulled
the truck over to the side so the rest of the trucks could pass.
~tlnd while the truck was rcstinz in the road the other trucks
couldn't or did not dare pass or try to go around because
they were in fear they would tip their trucks over because
the truek was so far in the middle of the road. They didn't
want to take the chance of going· around the truck af all. So
they waited down there until later on the State Trooper
came back and movtld the truck that was in the collision.
Q. You mean to say these trucks going west were unable
to pass on that side of the road because the Boward truck
occupied so much of that side of the road 1
A. Yes, sir.
Q. How far was the automobile in which you were riding
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when it finally came to rest after the accident from the position in which the trailer came to rest, the rear end of the
Boward trailer, do you know?
page 65 }- A. I wouldn't know.
Q. Do you know about how. long that mark was
from the point tha.t it beg·an about two and a· half inches to
the right of the broken line facing east on down the road
until it g·ot to the point where the truck tractor trailer came
to a stop!
- A. Yon mean at the point of rest before they moved the
truck, sid
Q. Yes, before the State Trooper moved it.
A. I believe that was 90 feet, yes, that is right.

CROSS EXAMINATION.
Bv 1\fr. Timberlake:
·Q. As I understand it, l\Ir. Wittstock, you were asleep
prior to the accident, and can give us no information about
how your car was being operated or the Boward· truck was
being operated before the collision 7
·
.A. No, sir; only I know before I went to sleep I saw the
speedometer and know he was doing probably just around
from 45 and 50 miles an hour at most.
·
Q. That was shortlv outside of .Richmond?
A. Yes, sir.
.,

RE-DIRECT EXAMINATION.
pag·c 66 }-

Bv Mr. Allen:
"Q. Did Mr. Reid stay there with the boys .for

several hours as the rest· of them did, or was he
taken to the hospital immediately!
A. He was in some pain, and we hailed one truck there
and were hoping to take the boy back to the hospital, but
]1e lmd a trip to make and couldn't very well do it, he was
on a definite time run and he didn't want to take a chance
on it. "'\,Ve vrnited around for another car, and the other
boys went down to the hospital with him, and Jack Yates
and I remained at the accident.
Q.· You mentioned about. Mr. Reid suffering. How could
you tell he was suffering·?
A. I know he was, he was holding his arm, his hand, quite
a hit.
Q. Holding· his hand f

I
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A. Yes, sir. ],rom the very beginning when we got out
of the car he didn't say much, but I could tell; and also the
other boys said he was hurt.
Q. ··wJ.:iere is Mr. Kane now?
A. I believe he is down either in North ·carolina, .South
Carolina, or somewhere down there, and a Second Lieutenant
in the Army.
Witness stood aside.
page 67 ~

Mr. Allen: If Your Honor, please, we took the
deposition of :Mr. Kane. He is in the Army. We
took his deposition and have it here with us, and would like
to read it to the jury at this time.
The Court: .All right, sir.
Note: At this time the deposition of Mr. Kane is read
to the jury, viz:
· pagu GS ~

HENRY S. KANE, IV
a witness introduced in behalf of the plaintiff,
first being· duly sworn, testified as follows :
DIRE-CT EXA.MINATI,ON.

·

By Mr. Allen, Jr.:
Q. State your name, and occupation, pleas·e, sir.
A. Henry S. Kane, IV, age 20, occupation Army Officer.
Q. Where do you live?
.
A. 2719 Fourth A venue, Huntington, vVest Virginia.
Q. Do you expect to be in the armed services of this Country any time soon Y
.A. I have active duty orders to report to Camp Croft,
South Carolina, on the 31st day of August, 1942. .
Q. Do you recall the 16th day of January, 1942?
A. I do.
(l What if anything- happened to you· on that day?
A. I was in ·an accident.
Q. I believe you were a passenger in a ca.r in which the
plaintiff was riding?
.A.. Yes.
Q. At the time of the accident in question?
A. Yes.
Q. Wl~o was the driver of that automobile!

I
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page 69

~

A. B. 0. Johnston.
Q. How many people were in that automobilet

A. Five.
Q. Who were theyY
A. Mr. Bill Johnston, Mr. J aek Yates, Mr. James Reid,
Mr. .Arthur Wittstock, and myself.
Q·. I believe James Reid is the plaintiff here Y
.A. Yes.
Q. Who ·was the owner of that automobile Y
A. l\fr. Jack Yates.
Q. Now state who were on the front seat and who were
on the baek seat of the automobile, assuming it was a twoseated car.
A. The people on the front seat reading from the driver
·over were Mr. Bill Johnston, Mr. ,Tack Yates, and Mr. Jam.es
Reid-1\fr. Reid being on the extreme right.
Q. Who was sitting in the rear t
A. Mr. Wittstock was sitting on the left rear, and I was
sitting· on the right rear.
Q. What type and kind of automobile was this you were
riding inY
· .A. The car was a 1941 Convertible Ford.
Q. Was it a one-seated car or a two-seated carf
Two-seated car.
Q. Where had you and the other people in the
page 70 }- automobile been on the night of the accident?
A. "\Ve bad been to William & Marv to a basketball game and were returning from Richmond at the time
of the accident.
Q. About wl1at time of night or day did it occur?
A. The accident was about one o'clock at nig·ht.
Q. Just whereabouts did the accident occur on U. S. Route
250f
· A. About two or three miles this side of Ferncliff, that is
toward Richmond.
. Q. Can you desi.gnate the scene of the accident by any
service station near the. scene?
A. Yes, sir; there was a service station lmown as Melton's
Service Station near the scene of the accident.
Q. Now state in your own words how the accident occurred?
A. We were driving along :from 45 to 50 miles an hour on
the right-hand side of the road when suddenlv I saw four
headlights beaming down at ns at about 50 yards away coming over the crest of the hill. Mr. Jolmston dimmed his
lights, and slowed down gradually, but the lights kept com4~.
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ing. There were no other lig·hts that I could see exc.ept the
four lights beaming· at us; when I got up close I saw that
it was a trailer truck The trailer truck was on our side
of the road. Mr. Johnston was still on the right-hand side ,
of the road. The trailer truck hit us and we. heard a terrific
crash; slid along the road over on our side, ended
page 71 r up in the ditch on the right-hand side· of the road
against the bank, I would say about 25 yards from
where the trailer truck came to rest.
Q. On what side of the highway going toward Charlottesville did the automobile in which you were riding come to
rest, and where 1
A. On the right-hand side of the road over in the ditch
against the steep red clay embankment.
Q. How was the automobile laying?
A. Laying on its top upside down.
Q. Do you know what happened to Mr. Reid, the plaintiff
here, after the accident 7
A. He was thrown from the car and was a little further
down the road than the car was when I got out.
Q. Whereabouts in the highway did the defendant's truck
come to rest 1
A. Defendants' truck came to rest in the middle of the
highway protruding from one to two feet on our side of the
road.
Q. Do you know whose truck it was you collided with 7
A. No, I don't know the name of the truck. It was a trucking company from Staunton, Virginia.
Q. Do you remember the name of the driver Y
A. No.
page 72 ~ Q. You spoke of seeing four headlights, four
lights; were they headlights of automobiles, or
what?
A. They were to me they were the headlights of automo-biles, of one car passing another on the top· coming up from
the other side of the little ridge.
Q. State to the Court and the Jury whether there was another truck near the sc.ene of this accident at the time of the
accident?
A. Well, at the immediate time of the accident there wasn't
any other truck around other than the two that were there.
Soon afterwards another truck came by coming from Charlottesville in the direction of Richmond.
Q. Ha.ve you any idea how close tha.t truck was on the
defendants' truck at the time of the aooidentT
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A. I presume it must have been from half mile to a mile
away, because it· took several minutes to get- there. When it
did get there it had difficulty in passing.
.
Q. I am speaking of the truck that you said the defendant
was trying· to pass when you saw the four lights.
1i. Oh... ·Yes, there was another truck other than ·the deants' truck-it was resting 30 feet from the rear of the defendants' truck.
Q. Right after the accident?
A. Right after the accident.
.
Q. This truck you have spoken · of half a mile
:
...
pag·e 73 ~ away is still another truck?
A. Yes ; that is a third truck.
.
·
. Q. Tell what you know about that truck?
...~. Well, in a few minutes a tlJird truck came along ·and it
had difficulty in passing· the defendants'· truck which was in
the middle of the road, and it liad to go way over· in the lefthand ditch and nearly overturn going a.round. We asked
the truck driver to turn around and take the injured· boys
back to Charlottesville, and he said: no, he had a schedule
to make,. and went down the road.
Q. Did you P.ee any marks of any character after the accident in the center of the road 1
.l\.. Yes, there was a groove alongQ. In the highway, I might say, rather than the center of
the road.
A. There was a gToove in the center of the road where the
axle of the defenclants' truck had come to rest and dragged
along· the ground beginning about four inches on his side of
tl1e road swerving over on our side of the road and going
along· until where the truck came to rest, and the groove was
immediatelv t1nder the axle.
Q. Can you state definitely on which side of the road the
defendants' truck was at the time of the accident, just before
the accident occurr~d? ·
·
A. It was on our side of the road, which is his left.·
Q. Can you state whether or not ·there is a hill
page 74 }- or crest ·near the scene of the accident in question?
.
.
A. There is a long slope coming up· to the scene of the
accident from Oha.rlottesville · going·· toward Richmond, ancl
it was just· ov.er the top of this slope "that the accident oc. · curred.
Q. Toward Rfobmond, orA. Toward Richmond.

I
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Q. State· whether or not you saw any dimension or marker
lights at the top left and right-hand corners of the truck
that the automobile in which you were riding collided with?
A. There were no lig·hts.
Q. I am talking· about marker or dimension lights on the
top left and right.:.hand corners of the vehicle f
. A. I saw no lights.
Q. Can you -state the: approximate weight and height of
the vehicle the Johnston automobile collided with y
A. The vehicle was at lea.st seven or eight feet in height
or more, because it was over my head and I am six foot two,
by a foot or more. And its width was eight feet or more at
least.
.
Q. I hand you a photograph marked Exhibit W. B. P. No.
2 for identification, and ask you if that accurately represents the condition of the location as vou observed it at the
time of the accident?
·
page 75 ~ A. Yes, this is the location of our accident. This
is Route 250 coming· from Richmond -going toward
Charlott.esville.
Q. Can you state,wha.t that mrurk is in the highway?
Mr. Timberlake: I object to that question on .the grounds
that this witness cannot undertake to identify marks in the
highway appearing in a photograph taken in ,July based upon
llis observation of the hfo:hwa:v at the time this accident occurred.
~..

Q. ] believe you stated you saw, a mark in the road leading
from the axle of :the defendants.' truck right after the accident. I ask you to identify that mark on this photograph.
Mr. Timberlake: I make the same objection to that question.
.

•:

A. That. mark- is thi~ long~ groove .starting up at the top
of this picture, swerving on our side of the road, and ending· up over on the. left.. I have be~n there :On numerous occasions after the accident and Lam certain that those are the
same marks that were ea.used bv the' axle of .the -truck on
the night of the accident.
"
Q. What. )lave you to say with regard to the full length of
that markt Did the truck of the defendants make .that,
mnke all of that ma1·k at the time of the accident and just
subsequent thereto, or not t .
·
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.

Mr. Timberlake: I object to that qu~stion on
page 76 r the grounds the witness is not qualified to answer it.

A. No, that mark was not completely made at the time of
the accident ; the axle came to rest, as this groove shows,
near the top of the picture, on the straight line, and the
remaining portion of the groove was caused by the truck
being dragged after the time of the accident over to its righthand side of the road by order of the State Trooper who investigated the accident in order to enable traffic to continue
on the road.
Q. I hand you a. pencil and ask you to put a circle a.round
the mark in that photograph about where the defendants'
truck came to rest.
A. All right (Witness marked circle in ink on the picture).
Q. I believe you state the balance of that mark from the
center point of the circle was made after the ;State Trooper
ordered the driver of the vehicle to move it further off the
center of the road?
A.. Yes.
"
Q. I now hand you photograph marked Exhibit "\V. B. P.
No. 1 for identification, and ask you if the photograph accurately represents the scene of the location of the accident
as vou observed it at the time of the accident!
_{. Yes, it does. This is U. S. 250 coming this way from
Charlottesville toward Richmond, and the lower· portion of
.
the photog·raph represents the top of the crest
page 77 ~ over which the trailer truck came.
Q. You recog11ize this little building on the right
(Indicating on photog·raph) ¥
A. Yes, that is Mountain Service Station.
Q. Now I hand you another photograph marked Exhibit
W. B. P. No. 3 for identification and ask you if it accurately
represents the long slope, a part of the long slope you have
just spoken of, up which the defendants' truck came?
A'. Yes, it does.
Q. Can you state whether or not the markings in the picture are the same as the markings that existed at the time
of the accident?
A. Yes, they are.
·Q. I hand you another photograph marked Exhibit W. B.
P. No. 4 for identification and ask you if you can identify
the scene portrayed in that pic.ture 1
A. This photograph is the scene of the accident, and shows
,I
I
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Route 250 coming from Riehmond toward Charlottesville
just beyond the point toward Charlottesville from which the
accident occurred.
Q. I believe you and the other boys in the automobile
driven by Mr. Johnston at the time of the accident were all
students of the University of Virginia?
.A. Yes, we were.
Q. How old did you say you were?
pag·e 78 r A. 20 vears old. I was 19, at the time of the
accident.~

CROSS EXAMINATION.
By Mr. Timberlake:
Q. Mr. Kane, as I understand it, you were sitting on the
right of the rear seat, Arthur Wittstock .was sitting on the
left of the rear seat, William Johnston was driving, the
plaintiff James T. Reid was sitting on the right of the front
seat, and John Yates, th~ owner of the car, was sitting in the
center of the front seat at the time this accident happened,
i8 that correct?
A. Yes.
Q. And you were returning to the University of Virginia
from William & Mary College at Williamsburg, Virginia,
where you had attended a basketball game?
.A. Yes. ·
Q. What time of the day had you g·one to William &
Marv?
·
We had left Charlottesville about three o'clock.
Q. And proceeded direct to Williamsburg, and then attended the g·amc and started on back to the Universitv?
A. After the game we stayed and lingered a few minutes
talking to a boy whom I went to prep school with several
years ago; and after that we started toward the University,
stopping in Richmond at the Wakefield Grill where we got
some soft drink$.
·
page 79 r Q. Did William Johnston drive to Williamsburg
as well as on the return trip Y
A. He did not.
Q. Who drove down?
·
A. Mr. Arthur Wittstock drove part of the way, and the
owner ·of the car, Mr. Yates, drove the rest.
Q. Did Mr.. Johnston drive the whole .wa.y back from the
game until the accident occurred 7
A. I don't remember.

A.:
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. Q~ Artluw ·wittstock was-asleep on the. back seat when this
accident occurred, was he not?
·
A. Yes.
.
. Q. .And I believe you were leaning forward and had been
conversing· or were· conversing with some of the boys on
the front seat?
·
·
.A.. No, I was not leaning forward at the time of the accident. I was sitting in the back seat watching the road in
front.
Q. Had you been leaning forward on the back of the front
seat?
···
·
A. Sometime during the trip I imagine that I leaned forward momentarily to change position and rest, but at the
time of the accident I waR sitting· back in the seat.
Q. Didn't you testify at a heai-ing in connection with this
accident that when it occurred you were leaning forward
on the rear of the front seat.
page 80 ~ A. By that I mean I straightened up ·when I became shocked· l)y the approaching headlights.
Q. But you .did testify that you were leaning forward on
the rear of the front seat?
A. I don't remember.
.
Q. Now, l\fr.' Kane, I believe vou testified in chief that the
car in which you were traveling was proceeding :toward
Charlottesville on Route ·250 and that as it crossed the rise
at Melton's Service Station it was on its proper or righthand Ride of the road, and traveling, 45 to ·50 miles an hour.
Is that correet?
·
A. It was.
Q. And it was a.t that time or shortlv thereafter that vour
attention was directed to the two sets of headlig·hts approachinQ' from tl,e west f
A. T don't know which way is west, but approaching.
0 ..West is the direction of Charlottesville. ·
A. Appnonching· from Charlottesville toward Richmond.
Q. How far ,yere you from t~e foremost of these headlig·l1ts w:hen vou fir~t noticed themt
·
·
A. About 50 yards.·
Q. Now beririnQ· in mind tha.t your car was on the righthand side of the hfo;hwav when vou first noticed these headforhts, .will von state whether or 'not it continued in the saine
poi;:itio11 relative to the- center of the' highway or whether
.
.·
. H swung. further to its· rig-ht prior to the· collipag:e 81. ~ sion ?
A. A!=; I e~id, Mr. Johns.ton slowed down at the

·,
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approaching headlights, and just before we hit the trailer
he swung· to the right to avoid hitting· it; but· there was no~

where for him to g·o because of the narrowness of the road
and the steepness of the sides of the· einbankments on each
·
·
·
'
side.
Q. ·From that testimony I take it that from your observation yo11r c.ar, the car in which you were traveling, was on its
extreme right portion of the bard surface at the time the
collision occurred; is tllat correct!.
A. It was very· near the right extreme side.
Q. How far would you say the car was to the right of the·
center of the highway when you crossed the hill at Melton's
Service Station?
·
A.. Oh, foot· and a half. ·
Q. And ,between that point and the point where the impact
actually occurred the car went further to its right so that
iu your judgment· it was extremely near the right edge of
tbe hard surface when the collision occurred, is that .correct? ·
..A.• Yes.
Q. And I believe according to your testimony your ·car
skidded and traveled a dj stance 9f possibly 25 yards after
· · the impact coming to"a rest in the ditch?
pag-e 82 }- A. I did not say that'it skidded. It :was knocked
over in. that direction by the t;railer and by the
forward motion of the automobile.
Q. ·What part of the :c~r in which.you were traveling was
struck ot came in contact with the trailer?
A. The left front.
Q. Do you mean by that the left portion of the front
bumper, or the left front fend·er, or what part of the cad
A. Tl1e left front JJart of the car struck including· the
· '· .
hood, fender and the bumper.
· Q. About 110w far from the extreme' left of your car-··that
is how far over toward the center, would you say the impact
extended, that is the actual contact with the truck¥
A.· I don't know~ ·.
·
Q. It· was somewhere on the left front of the car that the
impact first occurred?
·
A.. It was.
Q. Do· you know the width of the "highway· ·a~ the point
where the accident occurred Y ·
·'
·: · · · · ·
A. Yes, -it is a v·ery narrow road, 'being a.bout 19 feel, that
is the surface of the road. And from embankment to embankment it is about 29 feet.
' ·
· ;· 1
1
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Bond $300.
Q. So that your right half of the hard surface was approximately 9 and 1h feet widef

A. That is correct.
Q. And how much of the right half of the hard
.surface would you say that your ·car was using
at the time of the impacU In other words, how far would
you say the left front wheel was from the center of the highwav T
A. I would say three feet.
Q. Do you know the width of the car in which you were
traveling?
A. No. The width can be found out by measuring a car
of the same make and year.
Q. Now, as I understand, you have t~sti:fied that the width
of the defendants' trailer was eight feet. Upon what do
you base that measurement?
A. I looked at it and saw it.
. Q. Did you measure it f
A. No, I didn't get a ruler out and measure it; but I judged
the measurement in my mind.
Q. Did you attempt to step off the width?
A. Yes, I did.
Q. By stepping along the highway the approximate distance that the width consumed?
.l\.. Wbat width 1
Q. Of course, it is obvious you could.n 't have physically
stepped off the width of the trailer unless you were on top
of it. Did you take the amount of highway that you judged
was consumed by the width of the trailer and step
page 84 r that off?
A. I walked .from one -side of the trailer to the
other on the top of the highway, which is, of course, under
the trailer. Therefore the sa)lle distance which is on the
highway is the same distance that is immediately abo·ve the
hip:hway on the trailer.
Q. That was exactly the question I have asked you. I
don't think you understood what I meant. .So as I understand, you stepped off on the highway a distance that corresponded to the width of the trailer?
A. Immediately behind the trailer, yes.
Q. 1\..nd you found that according· to that method of determining distance it to be 8 feeU
. A. That method phis my judgment in my mind of judging
distances.
Q. They both corresponded?
page 83

r
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A. They did.
Q. Now, Mr. Kane, you have testified that there was a
cut or gouged place in the highway made by the left axle of
the trailer leading· up _to where the axle_ was resting in the
road following· the collision. That is correct, isn't it?
A. There was a groove running· along the road, yes.
Q. And.
A. Its end was at the point where the axle was resting in
the road, exactly.
Q. And that was the left rear axle of the truck,
page 85 ~ or trailer, was it not?
A. It was.
Q. And th:1t was the axle from which the left wheel had
been driven or knocked off of the trailer f
A. It was.
Q. Now you testified, I believe, that that mark, or the extreme western part of that mark-that is the part nearest
Charlottesville-was some four inches to the defendants' right
side of the highway, is that correct¥
A. It was approximately 4 inches from where the double
line is at that point on his side of the highway, which is the
right side coming from Charlottesville toward Richmond.
Q. So that it was appi-oximately 4 inches to the defendants'
side of his side of the white line, is that correct Y
A. The immediate beginning of tl1e mark, yes.
Q. And I take it that you don't undertake to say that that
mark was made until after the collision occurred?
A. No.
Q. Now, Mr. Kane, going back just a minute: you testified
that you first noticed these two sets of headlights when you
were a distance that you judge about 50 yards from them, is
that correctf
A. Approximately 50 yards, yes.
page 86 ~ Q. And at that time you elearly saw 2 sets of
headlights or what you judged to be two sets of
headlights, did you not?
A. Yes, running very close to parallel.
Q. And those two sets of headlights remained in your
vision until the collision occu-rred, did they not? ·
A. No. The right set of headlights swerved over toward
my left immediately before the collision.
Q. Didn't you testify at a former hearing in this case that
they remained in your line of ·:vision up until. the time the
collision occurred!
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A. I don't remember what I testified in January, which i,s
a long time. ago.
·
Q. Don't you remember that you were questioned very

specifically on that poinU
.
.
A. I remember being· qµestioned. about the headlights, b~t
as to how specifically on that particular point I don't remember.
· ·
Q. Don't you remember that you_ were repeatedly asked
whether those two sets of headlights remained in your vision
until the collision occurred 1
A. I do not.
·
Q. And according to your present recollection, as I understand it now, the headlights to your right of the two sets
between the time that you first saw them and the
page 87 ~ time of the collision swerved over to your left Y
A. Partially, yes, not completely; that I still
saw the headlig·hts which I would judge to be about three
headlig·hts. I was looking· a.t the 'trailer at that particular
point, which was shown to· me by my headlights on the car
in. which I was riding and the light from our headlights
naturally mingled. with the other lights at that point, since
we were· so close ·together, on up to the time of· the impact.
Q. So as I understand it, your present recollection is at
the time the collision occurred there were only three headlig·hts rather than four'. in your view1
A. At the exact time or a very extremely few seconds before the collision there were three heacllights. Prior to that
time from the point where I was 50 yards away there were
four headlights which continued clear up until one or two
seconds immediately before the crash, which time was negligible.
Q. So between the time you first saw four headlights and
the time of the collision, one of these four headlights went
out of your range of yision, according to your present recollection, and the other three remained visible?
A. That is correct.
Q. Do you recall wl1ether at any former· hearing in connection with this accident you mentioned or ever sugg·ested
that your car was going as slowly as 45 miles an
·
page 88 ~ hour?
.
A. I did. When I appeared in Court in Louisa
as a witness for Mr. Johnston who was charged with reckless driving by the Trooper who investigated the accident,
yes.
·
Q. And at that time you testified that the car could have
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been going a~ slowly· as 45 miles an hour!
.A. That is correct.
Q. Mr. Kane, you weren't hurt in. this accident, except for
slight abrasions and skins, were you!
,
A. ·1 was cut on the knees, and had small bits of g·lass imbedded in my forehead in the middle part, and had bruises
on my legs. Othei: than that I was not hurt.
Q. Did you have an opportunity ·at the time the collision
occurred to see or observe how far the truck driven by Mr.
Wiseman was behind tho defendants' truck¥
.A. I do not know who Mr. ·wiseman is.
Q. Well, in referring to the truck driven by Mr. Wiseman
I am referring to the truck that came· to a stop behind the
defendants' truck immediately following the accident .
.A.. How far was the truck which was passed · behind the
truck which passed? Is that what you are asking meY
Q. I am not asking you about a truck that passed any other
truck. You testified that following· the accident a car or.
truck came to a stop a short distance behind the defendants'
truck. .And I take it that you identify that as being th~
truck bearing the other set of headlights about
pag·e 89 ~ which you have testified. Now I am asking you
if you can state how far that particular truck was
behind the clefen clan ts' truck when the collision occurred Y
A. ·They were approximately along-side-I would judge
that the car, that is the front part of the truck which was
passing was just beginning to cut around in front of the
truck which was passed at the time of the collision. .And
after the accident when we examined the trailer-truck which
was passing, there was a mark beginning approximately
three feet from the front end of the trailer of the point showing where the impact first occurred and continued along toward the rear where we slid along· during the crash.
Q. Mr. Kane, is it your contention, that these two trucks
were a.breast of each other in whole or in· part at the time
this collision occurred·f ·
A. Yes.
Q. And the truck with which your car collided was to iti:;
left of the ·other truck, is that right?
A . .At what time?
Q. At the time the collision occurred 1
A. Yes.
Q. Would you say that the two cabs were abreast or that
the defendants' trailer was opposite the cab of the other
truck at the time the collision occurred?
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page 90 r A. I would say that the cao of the passing truck
.
was in front of the truck, the tractor part of the
trailer-truck which was passed.
Q. And by saying that it was in front of it, you mean it
was further in the direction of Richmond than the cab of the
truck that was being passed?
A. Partially, yes.
Q. But you still contend, as I understand it, that the trailer
of the defendants' truck, which you described as the passing
truck, was to the left, to its left of the other truck Y
A. Will you substitute a word for it and be specific by
what you mean by "its left"Y
Q. Well, Mr. Kane, I am not trying to confuse you. What
I am trying to find out is, whether in your judgment the defendants' truck was in the act.- of passing the other truck at
the time · the collision occurred, or whether it had already
passed the other truck and was in column in front of it.
A. It was in the act of passing and not in column in front
of it.
Q. And the two trucks were abreast of each other, save
for the fact that the defendants' truck in passing the other
truck had proceeded further in the direction of Richmond at
the time of the collision, is that iU
page 91 r A. The truck which was passed was partially to
the rear of the passing· truck; and the truck which
was passing was partially to the front of the .truck which
was passed. I could only see one trailer-truck at the time
of the collision, since it was the passing truck and it blotted
out at the time of the collision the other trailer-truck.
Q. In other words, it was between you and the truck that
was being· passed?
A. Partially so. I could still see the lights from the rear
truck.
Q. But as I understand it, you are definite in your mind
that the trucks were sti~l passing at the time the collision occurred, one was passing and the other was being passed?
A. Yes.
Q. And the passing truck, or the defendants' truck, was to
the le.ft going toward Richmond of the truck being passed at
the time the collision. occurred?
A. The cab was, but the trailer was not.
Q. Where was the trailer?
A. The trailer was hooked onto the cab of the truck that
was passed.
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Q. Was the trailer of the defendants' truck to the left of
the truck being passed Y
A. Yes.
Q. You just testified that it was not. ·which do you mean Y
A. Will you state that question in another manpage 92 ~ ner, please t
Q. Yes.
A. I am a little confused at the question.
Q. Well, all I am trying to find out is whether or not tho
defendants' truck was to the left of the truck which you described as the truck b'eing passed at the time the collision
occurred Y
A. No, it was toward the front partially, and also to the
.Jeft. It was to the front left, in other words.
Q. Was the defendants' trailer to the left of the other
truck's cabT
·
A. Yes, to the left front, I would say.
Q. Would you say that the front of the defendants' trailer
was in front of, exactly abreast of or to the rear of the
;
other truck's cab Y
A. To the front of it.
Q. Would you say that the center of the defendants' trailer
was to the left· and abreast of the other truck's cab, orA. It ·was to the left and the front of the other truck's
cab.
Q. Would you say that the rear of the defendants' trailer
was to the left of and in front or to the rear or abreast of
·
the other truck's cab?
A. The passing truck's trailer's rear was to the left of the
cab of the passed truck.
·
page 93 ~ Q. And app1~oximately abreast of-That is the
rear of the trailer f
A. Which trailer f
Q. Of the defendants' trailer?
A. Will you state that in another form; I am confused.
Q. ( Question beginning on line 21 of the fore going page is
read to the Witness.)
Don't you know what I mean, lVIr. Kane?
A. No, sir. Frankly I do not.
Q. I am trying to locate where the rear of the defendants'
trailer was with reference to the cah of the other truck at
the time vour car collided with the defendants' trailer, and
as I unde.rstood you to say and mean, it was to the left and
approximately abreast of the cab of the truck being passed.
Now is that correct?
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A. It ·was to the left .and t.o the front of the cab of the
· . .
·
truck being passed.
Q. That is the rear portion of the defendants' trailer?
.
·
A. That is right.
Q. Well, isn't that· directly opposite of what you just testified tot
A. I don't know.
Q. Didn't you just a minute ag·o when I was questioning
you state that both the cab. and the front portion of the defendants' truck or trailer had passed or were in front of the
truck being passed, or the cab of the truck being
page 94 ~ passed f
·
A. They were in the act of passing· and were in
front of-yes.
Q. And didn't you place the rear of the defendants' trailer
about opposite the cab of the truck being passed 1
A. Slightly to the front, I would say.,
Q. How much to the front?
A. Four or five feet.
Q. So that the rear of the defendants' trailer was four or
five feet in front of the cab of the truck being· passed, and
was to the left going toward Riclrmond of the· cab of the
truck being passed 1
A. That is correct.

RE-DIRE·CT EXAMINATION.

By_ Mr. Allen, Jr.: .
Q. What part of the defendants' trailer was damagedJ
A. The trailer was damaged beginning about three feet
from the extreme front of the trailer sliding· along the trailer
making a mark where we had slid along, and the left rear
dual wheel· of the trailer was knocked off.
Q. Did you know that the car in which you were riding
was about to pass a tractor and trailer at the time you saw
the four lights you have spoken of on direct examination!
A. Repeat that, please.
page 95 ~ Q. ( Question on fore going page on line 22 read.)
A. W.e could not pass, beeause the trailer. Q. You have the question wrong. Could you tell what
kind of a vehicle this was that was passing- another vehicle
on the top of the hill when you first saw these four lights Y
A. No, I could not. I only saw four lights, and until the
time just a few seconds before the crash when my lights
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shown 011 the objects approaching me I saw it was a trailertruck.
·
Q. ,With regard to this trial just referred to, the Trial Justice Court hearing that was referred to by ~Ir. Timberlake:
Had both drivers been charged with careless and reckless
driving, the driver of the tractor and trailer job, and Mr.
Johnston?
·
A. That is correct.
.
Q. Now, do you know whether the~e was. a conviction or
not¥
Mr. Timberlake: I object to that question on the. ground
any evidence as to the outcome of a criminal hearing is inadmissible in this case.
Q. What have you to say with regard to whether or not
the driver of the defendants' tractor and trailer dimmed his
lights or not 1
A. He did not dim his lights.
Q. Can you state of your own knowledge whether or not
the automobile in which you were riding at the
page 96 ~ time of the collision knocked the defendants' tractor and trailer any distance, and if so in which
direction?
A. It did, by the speed and the impact of our car it knocked
it to our left, which is his rig·ht.
Q. Can you state whether or not there was any overhang
on the defendants' trailer on the side the collision occurred

onT

·

A. Yes, there was, at least two feet.

Q. Overhang on the trailer, I said.
A. The overhang on the trailer at least two feet.
And further this deponent saith not.
The sig·nature of this witness is waived by agreement of
counsel.''
page 97

~

.JAMES T. REID,
the plaii:itiff, first ~eing duly sworn, testified as

follows:
DIRECT EXAMINATION.

By Mr. Allen:
Q. "\Vill you state your full name T

.
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A. James T .. Reid.
Q. Where do you live?
A. Richmond, Virgin~a.
Q. Where were you from originally?
A. Chatham, Virginia.
Q. I believe you are the plaintiff in this case Y
A. Yes, sir.
Q. You were in the automobile involved in the collision
here with the Boward truck?
A. Yes, sir.
Q. To whom did the automobile belong?
A. John Yates.
Q. On which seat were you tiding?
·
A. I was riding on the front seat on the right-hand side
by the door.
Q. Were you awake at the time of the accident?
A. Yes, sir.
page 98 ~ Q. Tell the jury and the Court what you saw
when you came over, after you passed over the
hill at Melton's Filling Station approaching the point of the
collision.
A. I saw four headlights coming down on us, and at the
time I thoug·ht it was a car passing another car, because I
didn't see any marker lights which ordinarily the trailers
have. In Richmond I live on a highway and I am used to
seeing the marker lights. And this particula.r time I didn't
notice any of the marker lights, and then I saw aQ. Right there. Were you looking· right at the truck that
was passing the other truck?
A. Yes, sir. I was looking directly at it.
Q. Any reason why you shouldn't have seen those marker
lights around the top of that trailer if they were there?
A. No, sir; I have. very good vision.
Q. Your eyesight is good?
A. Yes, sir. I passed the physical examination for the
Army Air Corps on December 24th.
Q. Before the accident?
A. Yes, sir.
Q. Go ahead and tell us the rest of it.
A. Well, as I said, I saw the four headlights coming down
upon us, and at the time we were on our right-hand side of
the road, traveling between 45 and 50 miles an
page 99 }- hour. And I saw one set of lights, saw two lights
turn as if they were getting back in line, just like
a car passing another car. And after that I thought he had

------.,
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gotten back in line and didn't pay much attention, I thought
he was in line. And the next thing I knew we were hit, and
I was thrown from the car. I w&s about 30 or 40 feet down
the road, so I got up, and my arm hurt at the time, I got up
and proceeded to walk back to the car, but I had heen hit on
the head and I started walking the- wrong way. I started
walking to Charlottesville, and then I saw a marker light,
or a light flare that you put out when an accident happensI saw one of those that Mr. Wiseman had put out, and so I
walked back to the automobile. And all the rest of the boys
were getting· out of the car. .And I thought one of them had
a broken leg. 180 I clidn 't say anything about my arm until
I found out he was all rig·ht.
Q. When you saw those headlights bear to the right, that
is toward Boward 's -rig·ht and your left, and the car in which
you were riding proceeded on west toward Charlottesville,
had you gotten by the tractor part of that outfit before you
saw there was a trailer attached 1
A. Well, when I saw the headlights we were about 100
yards up the road, and I didn't sec the trailer or the cab,
all I saw was the· I1eadlights on the cab.
page 100 }- Q. Had you gotten by the headlig·hts when you
saw the trailer 1
A. I never saw the traile1~ at all.
Q. You never saw the trailer at all Y
A. -:N"o, sir. .
Q. Were you looking straight ahead 7
A. Yes, sir.
Q. Do you know whether or not that the car in which you
were riding did actually pass by the tractor part of that outfit without colliding with it Y
A. Yes, sir.
Q. I believe you were taken to the hospital at Charlottesville?
A. Yes, sir.
Q. How long did you stay around this place of the accident
before you were taken to Charlottesville?
A. Right off I would say it was an hour. I waited around
and Mr. Wiseman very kindly offered to let me sit in his cab
in the cab of his truck, but I had my arm-knew it was broken
and I was hanging onto it, so I didn't make any effort to
move it whatsoever. And I couldn't get in the, cab, so I got
back out and stood around to wait for a truck or car to take
us back to Charlottesville.
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Q. How long did you stay in the hospital at Charlottesville?
A. Five or six days; I don't remember exactly.
Q. What did they do. for your arm there Y
page 101 ~ A. Well, the accident happened about one
·
o'clock between quarter to one and one, and about
four o'clock I r¢member ·them giving me an anesthetic or
whatever it was, and he set my arm and put it in a cast, and
did everything they could~· Fixed up my wrist and all-I had
cut that.
Q. I want to know, which side of the road did you say the
car in which you were riding was on at the time of the collision, on your right side or your left side¥
A. It was definitely on the right-hand side, the correct
·
side of the road, our · right.
Q. How do you happen to know thaU
A. I· was sitting on the rig·ht-hand side right next to the
door, and I had more opportunity to look down at the shoulder and I noticed by the ·shoulder that we were definitely on
our correct side of the road.
Q. Dr. Funsten; I believe, testified, if I recall his testimony correctly, that your arm remained in a cast for something like five months. What do you have to say about thaU
A. Yes, sir. The doctor is right about that; it did remain
in the cast. And while it was in the cast I was taking some
calcium compound to make the bones stronger. And it stayed
in the cast between four and a half or five months, and then
when it was removed from the cast I had to wear a sling with
my' arm in a sling·.
- ·
Q. Do you wear a sling on your arm now at
page 102 FalU
· · ··
·
A. No, sir.
Q.· Have y.ou recovered the full use of your arm yet T
A. I wouldn't say so. I haven't been able to play tennisI was advised not to play tennis. In fact, I haven't done
anything with it that might injure it, re-injure it. I haven't
played baseball or anything I usually did.
'
Q. Where were you and what were you doing at the time
tl1is accident happened? I mean,. were you at school, at work ,
or where?
A. I was· a student at the University in Charlottesville,
·
.
Virginia. · · · ··
Q. When did you enter ther"e t
A. September of 1941.
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Q. What happened after the accident with reference to pursuing your work at the University1
A. Well, before the accident I had been carrying 15 hoursthat is, five subjects, each subject equal to three hours. And
after the acoident-you see, I write with my right handand I was unable to carry but six hours. I had to drop nine
out of the 15 hours. And .the Dean thoug·ht it best I leave
s~hool, but I couldn ''t leave because I didn't have nowhere
to go. My Mother· ·was in the hospital and I didn't have
~1owhere to ·go~-· So I stayed·tliere. .And one of the teachers
. was kind enough to lend me a typewriter, so I
page 103 ~ learned to hunt and peck with one :finger on my
left hand and made out the .. best I could at that.
Q. What was the result of that with reference to your
year's work at the University? ·
A. I completed only one course ont of five.. In other words,
· I got credit for only one course out of my five. Two courses'beg· pardon. I lost practically three-fifths of a year, and I
will have to make them up either this summer-in summer
school, or resume the subjects in ·,Tanuary, which would be
two-thirds of a year.
Q. Although you lost about that much of your work, what
have you to say with reference to the continuation of your
expenses there? You saJid yori had to remain there because
your Mother was in the hospital and your father was dead.
Did. you have to stay there· and incur the .. same expense substantially and still not be able to. carry ..your classes Y
A. Yes, sir. None of my·expenses w;ere chang·ed except I
did get back about ten dollars ,for .tuition for a subject I had
to drop. I tbink it was ten dollars involved, refunded to
·: ·
me.
~. What additional; expense will you be put to now to take
the same classes and do the· same work· at the University as
if you had been able to ~ompl~te it that. yead
A. I ·could g-o to summer school for two years, which would
cost around $750.90; or either I could go back ·in
pag-e·· 104 ~· January and resume· the th:ree subjects that ·I
·
dropped, and the ~x})ense of that would be
around $700.00 or $750.00 foi· the' two-thirds· of the year. Or
it might be more· now because 'board has ·gone up since the
War started~· BoaTd is ·up ~ve dollars over what I paid la.st
year.
· : ··· ,.
... ·
,.•

Bv the Court:
·Q. ~,5.00 a week or month Y
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A. A month.
By Mr. Allen: (Continued)
·
Q. What loss, if any, did you au.stain during the summer
of 1942 by not being able to work?
A. \Veil, when I. g·ot home I had had my arm out of th~
cast about a month and just had it out of the sling a while,
and I was offered a job $24.00 a week, and I was advised by
my doctor, rather by two doctors, not to take it because it
might damage it-I don't know how to say what he said, but
he said, I believe, it might disunite, or, anyway, the bone
woi1ld pull apart; might re-break.
Q. Was that an all summer job?
A. I am pretty sure it was.
Q. If you had been able to take that job what would you
have made this summer Y
A. Well, that would have been equivalent to about $100.00
a month times three, would have been $300.00.
Q. Well now, in the event you go back to sumpage 105 ~ mer school in 1943, you will, of course, not be able
to work while you are at school. You know anything about whether you have a job offered you for the summer of 19437
A. No, sir; I don't have one definitely offered me. But
we have a very g·ood U. S. Employment Office in Richmond,
and I am sure I ,could get one. They are very nice about it.
Q. I understood you to say that in December prior to this
accident you were examined and accepted in the Army Air
Corps. Since that time what has been the result of that application!
A. It is true I was examined on December 24th. I had been
preparing myself for three years, I was studying for the Air
Corps definitely, and at that time when I was examined you
had to have two years of college, or the equivalent, and they
g·ave a mental examination. And I had been preparing and
I was prepared to take it. So 1 passed the physical and all,
and they advised me to go back to school and wait to be called,
because they had a big reserve and it might be a month or
two or three before they would call me. So I went back, and
the accident happened, and then this summer I have been
back to try to get in ag·ain in both Army, !Navy and Canadian
Air Force, and none of them will accept me now. I have to
be pretty fit physically, or you have to have good
page ·106 ~ movements in your limbs and body, and your
eyes have to be perfect and so forth. .And they
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refused me on account of my broken arm. I was unable to
turn my arm as much as I should have.
Q. Now tell the Court and the jury to what extent you suffered as a result of the injuries to your arm.
A. Well, I suffered very mueh for the first two months,
especially when it was cold. Seemed that the cold influenced
the arm a lot. But I just went on the best I could; didn't
like to complain about it or anything. Naturally it hurt
some.
Q. \iVas the cast colllfortable?
A. No, sir. That wasn't very comfortable, because it was
like Dr. :B-,unsten said, from my fingertips to my shoulder, and
it covered all that, and was very heavy on my neck. I had
to carry the cast in a sling. It was very uncomfortable at
night, and I had a lot of trouble undressing and dressing,
carrying books to class and so forth.
Q. What were you studying at the University?
.A.. I was studying forestry.
Q. What have you to say as to the amount of your hospital
and doctors' bills as a result of this injury, charges made
against you by doctors, hospital and so forth.
A. I received a bill from Dr. Frankel at the
page 107 r University Hospital, $250.00, and the hospital bill
I think amounted to $140.00. That included the
room and board while in the hospital, and the anesthetics
and everything that goes with the hospital.
Q. Did that hospital bill include your X-rays, too 1
A. I was never certain about that.
Q. You said your doctors' bills, Doctors Frankel and Funsten, $250.00. I hand you what purports to be such a bill
and will ask you if that is the bill you refer tot
A. Yes, sir. That is the bill presented to me by Dr.
Frankel.
Note: This is now marked and filed as Plaintiff Exhibit
No. 1.

Q. Did you happen to see any marks in the road right after
this accident made by the Boward truck and trailer?
A. I saw the groove, but I didn't look at it particularly.
I saw it was there, but I didn't trail it to the end, or where
the truck was resting. I wasn't running around doing thE:l.t
sort of thing since I didn't want to move too much.
Note: At this time a discussion took place in the absence
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of the jury relative to the admission of certain evidence on
cross examination of this witness; said discussion is omitted
from this transcript for the sake of brevity, since
page lOR } it can serve no useful purpose now.
CROSS EXAMINATION.
By Mr. Timberlake:
Q. What are you doing now, l\:fr. Reid!
A. Well, I am unemployed at the present time.
Q. And you, as I understand it, are undecided whether you
will go back to the University after Christmas or not Y
A. Yes, sir.
Q. You testified in your direct testimony, I believe, that
when you crossed the hill up there a short ways from where
the accident occurred, the car in which you were riding was
going about 45 to 50 miles an hour. Is that correct?
A. Yes, sir.
Q. Is that about the ·speed it had been traveling for about
some timeY
A. Yes, sir; I think so. It had taken us a good while to
get as far as we had, so we hadn't been tr~veling. over that.
We might have gone 55 at some time, but at the time of the
accident I think we were traveling between 45 and 50.
Q. Of course your object was merely to get back to the
University and be prepared to go to class the next morning?
page 109 ~ A. Yes, sir.
Q. Did I understand you to say that as you
crossed the hill at Melton's Service. Station you weren't paying any particular attention to the road ahead, or was that
the case, ).\fr. R.eid?
A. I said that I didn't actuallv see t.he car strike the trailer.
I was paying attention when we got a little bit below Melton's Se.rvice Station proceeding west. and I saw the four
],eadli~hts but at the time of the crash I didn't see the trailer
like you would look over here and see these gentlemen. I
dirln 't ~ee the trailer right in front of my eyes.
Q. When you saw the four headlights some little distance
::-\head of you, do I understand you to be positive that those·
headlie:hts were abreast of each other and not one behind the·
other in colnmn, or, at least, one set behind the otherY
A. Well, I would say they were either abreast. or they
were perhaps four or five feet behind or either in front; but
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if you mean if the cars were in line, one behind the other, the
answer is '' no '' to that.
Q. You observed the car enough to be sure of that?
A. Yes, sir. I am positive the cars were not in line.
Q. But assuming there were marker lights on the two
trucks, you didn't look carefully enough to see any marker
lights?
page 110 ~ A. I looked carefully, but I didn't see any
marker lights.
Q. On either truck?
A. No, sir.
.
Q. As far as your observation was concerned, you merely
saw two sets of headlights which in your own mind you are
positive were not made by trucks in column, and you saw no
other lights at all?
A. Yes, sir. They were not made by trucks in column.
· They were made by trucks parallel to each other.
Q. And you saw that, all that, and yet you saw no marker.
lights?
A. That is correct.
. Q. And then, I believe, according to ·your testimony, after
traveling a little further you looked down to the side of the
road to see where your car was in reference to the edge of
the hard snrfaceY
A. Did I say I traveled a little further before I looked
down?
Q. That was my understanding. I .am not trying to confuse you.
_
A. I don't say that I looked down just before we got to
the headlights, but I do know I looked at the side. I wouldn't
say at what moment I looked, but I did look at the side of
the road and saw the side of the road. And I noticed that
we were definitely on our .side of the road.
page 111 ~ Q. And the last you saw of any headlights, did
you still see two sets?
A. Yes, sir-well, I will withdraw that. The last I saw I
didn't see the four headlights, because one cab, which I know
now· was the cab, had proceeded to get back in line, and I
think maybe the trailer, or the cab, had blocked out one or
the other headlights.
·
Q. Wasn't it your impression immediately following this
accident that two sets of headlights remained in yonr view
up until the crash?
A. Well, would you explain that a little bit further, please?
Q. I said, was it not your impression immediately follow-
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ing this- accident, during the few days or weeks immediately
· after the accident, that two sets of headlights remained in
your view up. until the time of the crash 7
A. Well, yes, sir, when I am on the road now, whenever I
see cars pass, it reminds me of the accident.
Q. When did you conclude that one set of these headlights
passed out of your range of vision before the crash¥
A. Do you mean for me to estimate the feet 7
Q. I mean by that-I am not trying to confuse you, but as
I understand, and understood from you, originally you
thought and believed that both sets of those head.-page 112 ~ lig·hts remained in your vision, and in your view,
up until the time your car crashed into the truck t
Mr. Crank: He hasn't so testified. It certainly has been
no testimony to that effect, and I object to that statement.
Q. w·as not that your impression immediately followinethe accident Y
A. Both sets of headlights didn't remain in my view. If
so we would have hit the truck head-on, because the headlight would have been right in my eye.

The Court: I don't think the witness caught your question.
Q. What I am asking you now, :Mr. Reid, as I understand
from your testimony today you say that as well as you can
recall one set of those headlights was hlocked out before the
crash, you didn't see it, obviously because somebody had
come between you and that set of headlights. Is that correct!
A. I don't say that one set entirely was blocked out. I
said that possibly one light, one of the two lights was blocked
out.

By the Court :
Q. There were four there; you had ligl1ts on each machine T
A. Yes, sir. One of the two }ig·hts on the truck that was
being passed.
pag·e 113

~

By Mr. Timberlake: (Continued)
Q. And only three headlights were in your view
at the time of the .collision, is that right?
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A. As far as that is concerned, at the time of the collision

I didn't see any.
Q. The last time you saw the headlights there were only
three in your view t
A. I think so.
Q. YOU think SO f
A. Yes, sir.
Q. Are you positive about that t
A. All these headlig·hts get me confused. Let me start
over. I am a little confused. I saw the four headlights.
Naturally if the trailer was pulling back in I didn't see all
four of the headlights again-I saw three headlights. Does
that answer your question 1
Q. You saw three headlights the last you recall of seeing
any headlights at all, is that rig·hU
A. Yes, sir.
Q. And then the next instant the crash occurred?
A. That is right.
Q. And as far as you can remember and as certain as you
can be you only saw three headlights the last time you saw
any headlig·hts Y
A. That is correct.
page 114 ~ Q. If you originally saw four headlights, and
later just before the crash only saw three, how
do you explain that, sir¥
A. Well, when I saw four headlights I would say we were
perhaps one hundred or 150 yards away, and then as we drew
closer we were naturally not so far away, and one truck had
gotten back in line_ somewhat, so I didn't see the original
four headlights.
.
Q. If the Boward truck was passing the other truck, which
we will call the Wiseman truck, and just before the collision
it pulled partially around that. truck, that Wiseman truck,
you couldn't have seen any of the ·wiseman truck headlights,
could you?
A. I don't think he was entirely around.
Q. You think he was still partially aqreast of the "Wiseman
truck, is that righH
A. Somewhat. I think the cab of the Boward truck was
around in the act of passing, and I don't think he had gotten
far enough around to shut out both of :M:r. Wiseman 's headlights_.
Q. So that would put the trailer of the Boward· truck
·
abreast of the Wiseman trnck, wouldn't it¥
A. No, it would put the trailer of Mr. Overcash's truck
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kind of at an angle to Mr. Wiseman 's truck. I mean he would
be in the act of passing and the cab was around, so he wasSay Mr. Wiseman was here and he was somewhat
page 115 ~ like that (Indicating)-I wouldn't say he was entirely abreast.
Q. Would you say that the trailer of the Bowar_d or Overcash truck was abreast of any part of the Wiseman truck?
A. Well, the trailer of Mr. Overcash 's truck was perhaps
abreast of the cab, somewhat, some part of the cab, and still
abreast of some part of the tractor, too.
Q. And wouldn't that necessarily have cut off completely
any view you had of the Wiseman headlights Y
A. I don't think so. It depends on the angle. You are
taking a sharp angle, I presume, but if the tractor is passing
another truck he can't pass at such a· sharp angle, he has
to have a good little distance to get back in the road.
Q. If those two trucks, or any part of those two trucks,
were abreast of each other, wouldn't that have completely
taken up the hard surface of this highway Y
A. They were not abreast. The front wasn't parallel with
the front-one front wasn't parallel with the other front.
I didn't state that. I don't think I have from the start.
Q. But the trailer of the Boward truck, as I understand
your testimony, was to the left of the Wiseman truck?
A. That is right. He was to the left. Mr.
page 116 ~ Wiseman was on the right and Mr. Overcash was
on the left side.
Q. And that was at the time of the collision Y
A. No, I didn't say that was at the time of the collision,
sir.
Q. What were their relative positions at the time of collision, as far as you could tell?
A. I stated that I didn't see the trailer at the time of
the collision, the instant we collided. I did not see the trailer.
So· just assuming, now: I assu!lle that Mr. Overcash 's truck
was p;etting back on his side of the road and the trailer was
crossing the cab of Mr. Wiseman's truck. I presume it was
about a 30 degree angle.
By the Court :
Q. 30 deg·rees?
A. Yes, sir. Like this is Mr. Wiseman 's truck (IIJ.dicating with pencil), and I think at the time of collision :M:r. Overcash's truck was about at that angle, and we were proceeding
here.
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By the Court:
Q. Which is .which Y.
A. Right here.
By Mr. Timberlake: ( Continued)
Q. This you say is the Overcash truck?
A. Yes, sir.
Q. And this is the Wiseman truck?
A. (Indicating) Yes; sir.
,page, 117} Q. And it is your judgment that they were in
about tha.t position at the. time of the collision!
A. Yes, sir. You got to.have some road there. I presume
that must have been the position. I am assuming-I did not
see the truck the instant we collided.
Q. But from what you saw there from what had gone on
before. and the positions that you had observed the trucks
to be in, at the time of the collision your best judgme:q.t is
this represents the way the two trucks were at the time of
the collision, is that right¥
A. Mr. Wiseman's was probably behind this somewhat.
I don't mean Mr. Wiseman was stieltjng right up here in
Mr. Overcash's side-I don't mean that. I mean he must
have been back here because Mr. Overcash was getting back
in his lane, and to do that he naturally had to run around
quick and then cut over.
Q. Mr. Reid, didn't you just undertake to sbo.w the Judge
and the jury definitely that that represented the positions
of the two trucks as best you could judge it Y
A. No. I was showing the Judge the lay of the land there .
.Was I showing you the position, or the angle? I was showing the angle I thought the trnek must have been in when we
collidecl. I didn't say that was the definite position of the
trnck, but the angle.
page 118 } Q. Is it your best judooment that the rear of
this truck-you see, gentlemen, these trucks were
going this way as represented by these pencils, and that is
tbe rear of this Overcash truck was sittil}g. in t!ie lane _like
that, the left lane of traffic, and the Wiseman m the r1ght
lane ~.t the time of tbe collision.
A. I said the trailer part wa.s-

The Court: Let '.s plaee it like this (Indicating on the
·Judge's desk).
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By a Juror:
Q. These two trucks were proceeding to Richmond f

A. Yes, -sir.

The Court : Let this yellow sheet be the road.

Bv the Court =
•Q. ']~his is Richmond, on this yellow sheet?
A. Yes, sir. I contend that Mr. Wiseman was here (Indicating), Mr. Overcash was in the act of passing :Mr. Wiseman, and for two trailer trucks to pass it takes a good little
distance, I imagine, time, and a good number· of feet. I contend he went by and was almost by, say he was up here (Indicating), this truck is 35 feet long; I contend he was up
here cutting in, and was cutting his cab back to the correct
side of the road, his right side, and that the trailer had not
gotten in.
·
Q. ·where you place them you have got the
page 119 ~ rear of the Overcash truck completely hy the
front of the "Wiseman truck, is that about right¥
A. I didn't see the accident, I mean the truck at the collision point, and I don't lmow whether the rear had gotten
all the way by him or not, but I do lmow he was on our
side of the road. I am positive of that, that the rear of
his truck was on o~r. si<;le of the road, and we proceeded
·on up here an~ got here and hit him about right here. We
hit the rear wheel and knocked the wheel off. And we have
a picture of the car, and from the picture yon can easily
see that we must have hit the truck at an angle, because the
way the car is torn up. It is torn up right on th~re, in the
left side. It is torn 0~1 the left side right at the fender.
The Conrt: The jury understand his illustration, that the
length of the pencil compared with the width of the pencil
ic; nothing· approximating the width of the truck; but the
length of the pencil compares with the len~;th of the truck,
that ic:; what you wanted T _
Mr. Allen: Yes, sir.
By 1\fr. Timberlake: (Continued)
Q. Using these as an illustration, as I understand it, as
nearly as you can fix it this is the center of the road; the
trucks were generally in that relative position going toward
Ricl1mond, is that right!
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page 120 }

A. They were a.t those angles, but I don't say
-maybe this was a little bit more like that (Inclicating on the desk),_ but I don't say thi~ ·wiseman truck
wa:s that cloRe on the Boward truck.
Q. You don't lmow about that1
A. No. This gentleman, Mr. Overcash, might have been
up here a little bit further and was still turning· his truck
in, because it was such a big· truck it takes a little while to
turn it in.
Q. Regardless of that if he was on an angle, as you have
indicated, how would it ]1ave been possible for your car over
here approaching there, how would it have been possible for
an occupant of your ear to see these ·wiscman headlights as
well as those, th~ Bown rd headlights Y
A. You are questioning- me on that?
Q. Yes, you are a witness.
A. Well, I will say this, when I saw the three headlights
which was before the accident-I didn't state that I saw the
l1eadlights at tbe time of the accident. I said we were still
a. good many feet away.
Q. About how many feet would you sa.yY
A. It is hard to sav.
Q. Give us your best judgment on it.
A. 75 or 100, or 125 feet.
Q. And tlrnt was the last you recall of seeing any headlights Y
page 121 ~ A. Yes, sir.
Q. v\That were you looking at from that time
on until tl1e time of the collision t
A. I think I was reaching down to pull up my socks.
Q. Row did you happen to be pulling up your soc.ks at a
time like that f
A. I just tl1ought it was :mother car getting back in line;
clidn 't pay any attention. I l1ad seen the same thing many
times before on the road. when I didn't see any running
lights or marker lights. I just thought it was another car
and we were far enough away, and I thought he would get
back in. And bis cab was back in, from what I understand..

RE-DIRECT E·:X.A.MINATION.
Bv Mr. Allen :
· Q. Mr. Reid, you did not a few moments ago before recess
complete your testimony about the expenses. I believe you
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did file the doc.tor's bill of $250.00. How about the hospital
bill, what was the amount of your hospital bill?
A. $140.00.
Q. You referred to some pieture of an automobile, of your
automobile, the automobile in which you were riding, I hand
you two small· photographs and ask you to .expage 122 ~ amine them and state whether or not they are
the photog-raphs of the automobile in which you
were riding, taken after the collision?
A. Yes, sir. These are the photographs! of the car in which
we were riding, and they were taken two days after the accident in a garage in· Charlott~sville.
Mr. Allen: We desire to file these pictures as exhibits
for the plaintiff.
Note : These two pictures are now marked and filed as
Plaintiff Exhibit No. 2, and Plaintiff Exhibit No. 3.
RE-CROSS EXAMINATION.
By Mr. Timberlake:
Q. Mr. Reid, did you look out to see the position of your
car before or after you started pulling up your socks Y
A. Before.
Q. You didn't look at anything after you started pulling
up your socks, which you say was probably 125 feet from
the Boward truck until the collision occurred, is that right Y
A. If I had been looking anywhere but the floor I would
probably have been .killed.
·
Q. But I am asking· you, Mr. Reid, whether you did or did
not?
page 123 ~ A. No, sir.
Mr. Allen: That is all, Mr. Reid.
· Witness stood aside.
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DR. THOMAS BEATH
a witness introduced in .behalf of the pl~intiff,

first being duly sworn, testified as follows:
DIR,ECT EXAMINATION.

By :Mr. A.Hen :
Q. What is .your name, Doctor?
A. Dr. Thomas Beath.
Q. Your aget
A. 37 vears old.
Q. Will you please state what your profession is t
A. My profession is the practice of surgery, and I specialize in the branch of surgery which deals with the surgery
of injuries, commonly called traumatic surgery.
· Q. Will yon please state how long vou have been practio.
ing your profession?
..
·
A.. I graduated in medical school in 1930, and subsequently
studied the subjects leading· up to the practice of surgery
for seven yea.rs, and that then I began in 1937 the actual
practice of surgery and surgery of inj~ries. Of course the
study after you graduate involves hosp1bd type of praetice
in which we are dealing with patients, but in 1937 I started
the practice as is commonly known where you hang out your
shingle and go to work.
page 125 ~ Q. 'What connection have you, if any, with the
Medical College of Virginia Y
A. I am on the teaehin~ staff of the Medical College of
Vircinia in these two departments, one is the Department
of Surgery, and the other is the Department of Anatomy.
Q. Did you at our request make an examination of the
n}nintiff hi this ca8e for the purpose of d~termining the extent of his injuries and if so when and what were the results of vonr examination f
A. I eiamined this boy on July 25th this year, and I again
examined him to check some points today. And also on
about July 25th had some X-rays taken, and this was done
nt my direction, which I studied. And the result of the
examination was that I was able to determine that he had
an injury to his right arm between the wrist and the elbow
which corresponded in its appearance to me to having occurred. about January this year. I have listened in on the
evidence and heard that he had an accident about January
thiA year, and what I saw of it on the examination of him
in July and this morning corresponded to that-that is to
say, I feel quite sure that what I was seeing of his injured
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arm was a result of the accident in January. The boy bad
an injury about _half-way between his wrist and his ~lhow.
He had showmg on the-X-rays a fracture of both
page 12(> ~ bones. It should be understood that there are
· · two bones in this part of the arm, which we call
the forearm, that run one on one side of the arm and one
on the othe.r. And both those bones were broken, just a
little bit closer to the elbow than the wrist. The appearance
on the X-rav showed that fairly satisfactory setting of the
bones had been accomplished. The one of the bones was
practically its normal straig·htness; the other one was somewhat bent-it was bent .to a degree to make it come closer
than normal to the other bone. That is to say, it was bent
in such a way that if anything it mig·ht bring it in contact
with the other bone. Then the X-rays that I saw in July
showed that the bones wern not strongly held, that they were
still weak and were still liable to break over again if they
were roughly handled. And at the time I was asked by the
boy himself at the time of the examination, whether I thought
that he ought to undertake heavy activities with his arm.
I told him that I felt that he oug·ht to be ca:.reful of tha.t
arm, that he ran every chance of breaking· it over again. Dr.
Funsten showed me some X-rays he had taken more recently
- I saw them in the hall this mprning, and the h.ealing of the
bones is more advanced than it was a-t the time I had X-rays
in .July. But it is. still incomplete, that is to say the bones
are still not as strong as normally they should
pag·e 127 ~ be. It will be a time after a while in which the
strength of those bones will come to normal, and
for a time they will be stronger than normal, later on.. But
that can be expected to be quite a few months from now, according to this amount of prog-ress that has occurred so far
in 11ealing.
On examination of the -boy in July you could see that he
was having difficulty turning his hand .downward to the floor.
He also couldn't turn his lrnnd quite up to the ceiling as he
should normally baye been· able to do. If you compared
both liands at that time and bring in the movement that
was suppo~ed to occur and carefully compare both sides, the
injnred arm would turn jnst about half tl1e distance of the
uninjured arm. I listened to the evidence of Dr. Funsten
this morning, and that is point on which we disagTee. I
understood tl1at he said that the boy had only lost about
one--thiril of the motion of the arm. A.nd my own feeling·
· is that lie lias iost about half of his motion, a~d I think I
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could substantiate that by· showing· the boy's arm to you, if
you would wish to see it.
Mr. .Allen: May we let, the boy come around> Your Honor i
The Court; Yes, sir.
})age 128 }

Note: The plaintiff comes around before th~
jury with the witness, Dr. Beath.

lL (Continued) Now this is the arm that was not injured
(Indicating· to the jury). Now put your arm right at your
side (Speaking to the plaintiff); unless it is placed there
one might be misled. Just turn it around this way. If the
elbow is held to the side you get a better view of it. Now
when I examined him in ,July-this left hand shows the normal-this hand turned to about this distance. Now turn
another two or three degrees further and he has improved
that much in the last little while, better than two months.
Yon can see how f nr down he can turn this one. The other
band you can see stops there, looking at the two. Now from
this to completely over is around 90 degre·es, a quarter of a
circle, and there is a quarter of a circle that he is missing
there. Normal movement is not quite a half circle, you see.
There is a quarter of a cirde (Indicating·), and there is another quarter of a circle. You see him wince there, so it is a
little sore when I put it up fµll distance there. This one
turns quarter of a circle and then stops-that is the right
one. I submit that approximately half of that motion is
lo~t. I didn't want to RHY so without demonstrating it, because I coulcln 't explain it so well without an actual demon:stration. I don't like to see two doctors argu~
page 129 ~ ing· amomr Nlcb other, if you will excuse, me. Now
he~ ha~ good motion of his elbow, good motion
of his hand, and that part of it is all rig·ht. I am runningmy hand now along the hone that is bent a little bit, and
along this one. l\. lay person would hardly regard that it
is bent from the outside; you can see that on the X-ray better than the outside. So the appearance doesn't make any
difference to him, he is all 1~ight from that point of view. Of
course he can do certain motions, he can get his hand over
to the rig·ht, and he can do certain things by bringing- into
play the Rl1oulcfor action, and that tends to confuse the thing.
Q. Dr. Funsten testified that there is ~ome chance that
therP will be ·some improvement. but in his opinion always
the boy would have some disaibility. Can you say with any
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degree of certainty that he will ever get rid of that disnlilitv?
A. ~I think it is very highly probable that he will permanently have disability. At one time when I saw him in July
I hadn't seen. him enough time after the cast had been removed to be sure l1ow things were going. vVe know that
people clo improve a great deal. but this has actually improved less than I expected it would by this time. And l
have somewhat of a more g·loomy view of it now than I did
have at that time.
page 130 ~ Q. So at least you and Dr. Funsten to some
extent agree on that phase of the case?
A:. Yes, we do. And not only that, there are some things
that maturitv in a surgeon is a advantage, and, of course,
as vou go. aiong the number of years that he has with the
amount of practice that he has, he is perhaps in a better
position to judge than I am.
Q. As to the permanency of the disability¥
A .. As to the permanency.
Q. Wlmt have you to say with reference to the ability of
Mr. Reid to lift with that hand now as compared with his
ability to lift previous to the accident¥
.
A. Well, the bones are not as strong as they were before
the accident. And we know of cases in which sheer lifting,
sheer mm~cle strength wi.11 break bones. And if that were
mv arm I certainlv woulcl look after it for another six
months-four months anyway. He just asked me this morning· whether I thought he would be safe to get in the Navy
or Marine~ or something in which there might be some rowing· to do in which it would be a pull this way. I hesitated a
little bit, but my advice to him was that he better avoid it
for another two or three months anyway. The 1;,ones are
hettling up nicely now, but I think that thing· deserves care
yet.
page 131 ~

CROSS EXAMINATION ..

Bv :M:r. Timberlak~:
· Q. I asked Dr. Funsten if he still was of the opinion, relative to a report made a short time ago, this present disability of this young· man amounted to from ten to twenty
pe1· cent, he said "yes". As I understand it, in your opinion
you think tha:t his disability insofar as turning his arm in
this manner--you call it pronation and supination, don't
youf
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,

.A. That is right.
Q. Amounts to about 50 p~r cent, is that correct t
·
A. You may understand me when I say the disability in
his arm-and for lay purposes we would speak of the arm
as everything that makes your arm go around, your hand
and shoulder, movements from your shoulder and elbow, and
all that kind of thing. If you have 50 per cent disability of
your arm, that means that that thing is lost, 50 per cent.
Now if you .spealt of a specific movement, which I demonstrated to the jury, tha.t one movement is lost, that movement is dec;reased in its range by 50 per cent.. Now that
doesn't give him 50 per cent loss of use of his· arm.
Q. And that has no reference to the use of his elbow or
his wrist in this manner, or of his hands?
A. That is right, no.
page 132} Q. M~rely has to do with his power to turn
his hands from palm up to palm down Y
A. That is correct.
Q. .Aud in your opinion his present disability in that regard, that is merely as to turning his hand from palm up to
palm down, amounts to about 50 per centY
A. Yes, like I demonstrated here to the jury.
Q. Do you ag·ree with Dr. Funsten in his opinion that that
disability will decrease to about five per cent7
A. It is mighty hard to give a scientific opinion on it at
the present time,. because there are some things of, say, minor
operative nature that it might be possible to do for this boy
to help him later on. And until the trial is niade to help
bim one can't say what success might come of it. The f~t
that he.has not improved any, or just that few degrees, since
the examination in July makes me pretty pessimistic about
the result tha.t will be coming unless something· more is done ·
for him. Now the -minor operation that I have in mind is,
that one may by force move those joints and loos~n them
up. but it is unwise to do that now on account of the weakof the bones. Some months from now if he is still having the same trouble one mi.ght take that arm and, under an
miesthetic, force it somewhat so that the movement is increased. And until that is tried one does not
page 133 ~ know whether it would be a success or not. A
·
lot of people, lay people, know of friends or
someone who had a stiff shoulder or elbow and have fallen
down the stairs and it has cured them by the fall, by the
loosening up ·process. It is a rather painful way of getting
a lom~ening up process, but it works sometimes. And it is
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such a forceful loosening up of the joints that I have in mind
mi_ght be a help in this boy. If that isn't undertak~n, or if
it fails, I wo:nld feel tl1at the boy has a fairly high likelihood
of having- a disability as much as we see it now. And whether
you consider that ten, fifteen or twenty per cent of the loss
use of the arm depends a good bit on his improvement-I
mean his employment, what he tries to do, and so on. But
I wouldn't be able to predict the result of that until it is
tried. But I am somewhat more or less pessimistic about
the possibility in his case than I was two months ago, having
seen the comparative small amount of improvement occur..
But it is not hopeless to give him a lot of improvement yet.
,vitness stood aside.
~

Mr. Allen: If Your Honor, please. There is
some confusion here as to whether all the photographs have been introduced in evidence. I suppose it may
·be considered that those we have been referring to and using
in evidence in this case, may be considered as in.
The Court: I think they have all been introduced, and
identified by the stenographer.
Mr. Allen: Shall we consider them in 1
Mr. Timberlake: Yes.
Mr. Allen: Then we rest our case in chief, Your· Honor.
The Court : All right, sir.
page 134

W.R. FISHER
a witness introduced in behalf of the defendants, first being
duly sworn, testified as follows :
DIRECT EXAMINATION.

By Mr. Timberlake:
Q. You arc Mr. W.R. lfisherY
A. Yes, sir.
Q. And yon are a. Trooper on the Virginia State Police
Force?
page 135 ~ .A.. Yes, sir.
Q. ,vere you stationed in this section of the
country on January 16, 19421
A. At Charlottesville.
Q. Did you have occasion on that dav in the course of. the
conduct of your duties to investigate this accident involved
in this case Y
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A. Y cs, sir, I investigated it.
Q. Can you tell us about how long after the accident you
arrived on the scene T
·
A. I g·ot there approximately two A. M.
Q. So if the accident occurred about one o'clock you got
there about an hour after the accident Y
.A. Something like that.
Probably about an hour. I
wouldn't say for sure.
Q. You were called from Charlottesville?
A. That is right.
Q. Had either of the vehicles involved in the accident been
moved when vou arrived?
A. Not that I lmow of.
Q. Some reference has been made to a truck called the
Wiseman truck going in the same direction as the Boward
Truck. Was it there when you arrived on the sceneT
A. Yes, sir-I remember it was a truck there.
Q. Can you state where the automobile in
pag·e 136 ~ wllich these boys had been riding was located
when you arrived at the scene?
·
.A. On the shoulder of the road on the boy's right-hand
side of the road.
Q. That would be on the north side of the road f
A. Yes.
Q. And was it completely off of the hard surface¥ .
A. I couldn't tell about that-I don't remember as to that
now.
Q. Did you see any marks in the road leading to this automobile from a. point further ea.st in the highway f
A. You mean leading· from where I judged the point of
impact to where the car was?
Q. Yes.
A. I don't remember that night now whether there were
or not.
Q. You don't recall seeing those 1
A. No, sir.
Q. Where was the Boward truck located Y
A. It. was on toward Richmond, or east, sitting kind of in
an anide across the road, with the trailer part over on the
left-hand side of the road going toward Richmond.
Q. Did you see anv marks·.tbat were apparently made by
that truck or trailer?
page 137 ~ A. Yes. sir. There was one cut place in the
: road leading· from where the truck dropped to
where it came to rest on the road.
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Q. And could you determine what portion or what part of
the truck made that mark Y
A. I didn't pay particular attention to that; it was back
part of it that was injured, and whether the dual wheel
cut off, where it was cut off, or whether some part of that
made it I don't know. ·what part I wouldn't like to say
right now, because it has been so long I don't remember.
Q. But it was a part of the truck back at the left rear end
where the wheels had been knocked offY
A. That is right.
.
Q. Where did that mark begin, or where was the westernmost part of .that markDl
A. Unfortunately somebody took the skid marks that I had
written down. The dav when I saw it it was on the truck's
right side of the road...
Q. And could you state how far from the center of the
road it was w-here it began f
A. Measurement today was 9 inches .
...

Bv the Court :
..Q. V•l as this measurement the same as before Y
A. Yes, sir. I lost the measurements.
page 138} Q. The mark was the same today as it was
thenY
.A. Yes, sir.
By Mr. Timberlake: (Continued)
Q. So this mark began 9 inches to the truck's right of the
center of the highwayY
A. Yes, sir.
Q. And continued on down the road tQ where the truck had
come to rest?
A. Yes, sir.
Q. For how long a distance was that?
A. Approximately 24 steps.
Q. Did that mark veer to the truck's right or left as it
proceeded on eastY
A. It went across over the line, followed down the side
of the line and across on the left-hand side and then back on
tl1e right.
Q. Yon say that was 93 feeU
A. A-pproximately 24 steps.
Q. Aboni 72 feet 7
.
·A. I aimed to step 3 feet, but whether I did or not I clon 't
Imow, but approximately..
.-
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Q. Can you state how far it was from the point where the
mark began on the westernmost pa.rt of that mark to where
·
these boys' car was located 1
A. Approximately 36 steps.
page 139 ~ Q. .A.nd do. you know where the Wiseman truck
was in reference to the car in which the boys
were riding!
A. No. It was behind it, though.
Q. Did you find any other facts from your investigation
that would shed any light on this accident!
A. No, sir.
Q. I understand that after you got there, shortly after you
got there you arranged for the vehicles to be moved Y
A. I did.
Q. Did you examine the truck to determine the point of
impact or where it was apparently first struck by the carf
A. I don't remember sir, where it was struck.
Q. You had that, I imagine, in your notes Y
A. Yes. I wrote it on the book I keep in my pocket, but
I don't have it here.
Q. Does the same thing apply to the automobile?
A ..Yes.
CROSS EXAMINATION.
By Mr. Allen:
Q.
ere there any white lines painted in the highway
along that section of the road by the Highway Departmentt
A. Yes, sir.
·
Q. Were those lines at that time approximately
page 140} like they were this morning?
A. The same, sir. They mav have been painted
over a~ain, but they were in the same place.
Q. Tne same plaee?
A. Yes, sir.
Q. Will you describe those lines just briefly?
A... The solid line where the impact took place was on Mr.
•Johnston's side of the road, and the broken line on the other
side.
Q. How far from the point where the gouge started in the
road, that is the western end of the gouge, was it to the
point where the solid line on Mr. Boward's side of the road
stopped and the broken lin.e started 7
A. I didn't measure that. I don't know.
Q. What do those two lines painted in the highway mean!
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A.. Broken line on your side you can pass, if the road is
clear ahead. Solid line you cannot, sir.
Q.. W as there a solid line coming- up the hill from toward
Charlottesville traveling east toward the point of the accident. solid line on Boward 's side of the road Y
You mean on whieh side of the point of impact, toward
Fernclifff
Q. Boward was coming· from toward Charlottesville?
A- Yes, sir. It was a solid line coming up the hill.
Q. Solid line coming up the hill T
·
.A. Yes, sir.
page 141 ~ Q. Well now, do those solid lines usually come
to the ton of the hill¥
A. I couldn't tell you, they are supposed to come to wherP.
vou can see.
.. Q. Until you get where you can see the solid line continues,
and then wllen you get where you can see-I mean as Iong
as vou can't see over the hill the solid line continuesY
A. That is right, sir.
Q. When you get to a point where you can see over the
hill the broken line beg·ins?
.A. Yes, sir.
Q. .And where you have tl1e broken line on your side you
can pass if the road is clear 1
A. That is right.
Q. \\TJ.1en the solid line is on your side you are not supposed to pass at all!
A. That is right, sir.
Q. And you don't know how far it was from the end of
the solid line on Bowarcl's side of the road to the point of
filie accident Y
A. I do not.
Q. How long was the gouge in the highway Y
A. It ran approximately, where it started to where it
stopped, was approximately 24 steps.
1

A:

Bv the Conrt:
"Q. That is before it was moved¥
.A. Yes, sir.
Q. After the wreck Y
A. Yes, sir.

pa~·e 142 ~

By Mr. .Allen: (Continued)
Q. .And it started, according· to your testimony, 9 inches
on Mr. Boward's side of the road ancl then veered over on

'
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the Boward 's left and continued close to the line on Boward 's
left for about 24 steps and then crossed over on Boward's
rig·htY
A. That is rigllt.
Q. And there is where the tractor-trailer stopped 1
A. That is rig·ht, sir.
Q. Then after you got there it was moved and the rest of
the mark was made after you got there?
A. Yes, sir. I had the other fruck push it off the road so
it would be clear for traffic.
Q. I believe you said you did not lmow what particular
11art of the Boward truck made that gouge?
A. I didn't examine it close enough to :find that out, sir.
I know where the dual wheel was cut off, some part of that
made it, but what it was I don't know.
RE-DIRECT EXA:MINATION.
Bv Mr. Timberlake:
'Q. Did you examine the Boward truck and ascertain that the brake line had been broken in
this collision?
.A.. I did not.

page 143 ~

The Court: Is that all for Mr. Fisher t If so I assume
he can go.
:M:r. Allen : That is all we lmve to ask him.
Witness stood aside.
~

E. G-. "WISEMAN
a witness introduced in behalf of the defendants,
first being duly sworn, testified as follows:
page 144

DIRECT EXAMINATION.
By Mr. Timberlake:
Q. Your name is Edgar G. "'Wiseman t
A. E. G. "'Wiseman.
Q. ,vhere do you live?
A. Staunton, Virginia.
Q. \Vha t is vour occupation?
A. Truck driver.
Q. By whom are you employed?
A:. L. B. Boseman Transfer Company.
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Q. And that is in Staunton T
A. Yes, sir.
Q. By whom were you employed on January 16th when
this accident occurred?
A. By Boseman.
Q. You were working for him at that timeY
A. Yes, sir.
Q. Did you have occasion to be on the road at or near
the point where this accident occurred at the time it did occur?
page 145 ~ · A. Yes, sir ; I was taking ten tons of White
House products to North Carolina.
Q. ·Where had you started that day Y
A. Staunton.
Q. You know about what time?
A. Around between eight and nine.
Q. That night Y
A. Yes, sir.
Q. And what kind of vehicle were you driving!
A. A closed van with a Chevrolet tractor.
Q. By '' closed van'' you mean ·one of these box car looking· things, closed in all the way Y
A. Yes, sir.
Q. I take it that you proceeded from ,Staunton on through
Charlottesville to where the accident occurred?
A. Yes, sir.
Q. And did you stop between the time you left Staunton
and tbe time the accident occurred?
A. I stopped in Charlottesville..
Q. What was your purpose in stopping?
A. To ~et something to eat.
Q. And then you proceeded on to where the accident occurred Y
A. Yes, sir.
Q. You know Charles Overcash who was the driver of the
Boward truck when this accident happened?
page 146 ~ A. I knew bim when I saw him; I knew him
when he was driving a taxi, but not personally.
Q. You knew him when you saw him!
A. Yes, sir.
Q. Did you see him on this partfo11lar night :before this
accident?
A. No.
Q. Diel yon see the Boward truck that was involved in the
accident before the accident!
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A. Yes, sir. I seen the truek when it passed me about a
half mile from the seene of the accident.
Q. Yon say yon saw it, the Boward truck, when it passed
you a bout a half mile from the scene of the accident I
A. Yes, sir.
_
Q. That is a half mile back toward Charlottesville 7
A.. Yes, sir.
Q. Had you seen it before that time T
A. No, sir.
Q. How do you fix the point as being about . a .half· mile
from where the accident oceurred as being the point where
this truck passed you Y
.
1\.. My lmowledge, he passed me ha.ck yonder the other side
of the second crest of the hiH, -the seeond one. _ .
Q. Passed you on the other "Ride of the second er-est from
the crest where this eollision occurred¥page 147 ~ A. Yes, ·sir.
.
Q. Can you state whether you wer.e- trfl,veling
11phHl or downhill or ae,ross the :crest of this ,second hill baok
when he passed you?
A . .Slightly down grade.
.
Q. Going slightly down g1~ad~ -when he passed· -you Y
.A. Yes, ·sir.
·
--·· ;
·Q. What took place bet-ween the time the Boward truck
passed you and the time ·of :this ,collision Y -·: · ·
A. After he ·passed me I winked my lights for him to -cut
back over, that is the truck sign.al to show ·he was .clearing
me. He cut back over.· After he got ahead of me, fr-0m
the second hBl this car came over the hill :and I guess 10 or
15 feet from the top ,of the hill and cut spotlight on, aiid"'by
that time.
·· - -- ·,
' .
Q. Who cut the spotlight on Y
·•. -~, •• -:~;· ·
A. The man driving the car turned the spotlight' ·on aft~r
he got over the hill.
-Q. You refer to the car involved in this cAse 'that these
bovs were in Y
' · ·
A·. Yes, sir.
Q. And when did you first see that car V
A. After I came over the hill.
Q. After you came over the hill -on which -the -accident occurred?
A. No, first hill, after he passed me., af.ter I
page 148} came over that hill, I se_en .the car when it ,came
over the other hill. · ·
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Q. And I take it you proceeded from there on up to the hill
where the accident occurred!
A. That is right.
Q. On what side of the road were you traveling as you
proceeded 11:p· that hill t
A. On the 'right-hand' side.
Q. On what side of the road was the Boward. truck traveling1
..
A. As far as I could see from his rear marker lights he
was on his. side of the road when he went over the hill.
Q. Can you state about how far the Boward truck was in
front of you as it went over the hill just before the accident
occurred¥
A. I imagine I was about 120 feet, I l?;uess, between both
of, us.· It was that distance between.
··· · Q.· About what speed were you traveling when the Boward
truck passed you on back down the _road t
-A. Around 25 or 30.
: Q. And do you· know about what. speed the Boward truck
was traveling¥
A. No, sir.
Q. As you went on up the hill on which the accident occurred, about what speed were you traveling?
page 149 r A. About 15, because I had to go back in second gear to g·et up that hill.
Q. ·Could you tell us anything much about the speed of the
Boward truck in front of you!
·
A. No, sir.
Q. ~hen y~u got to the crest of the hill in or on which
the accident occurred, where was the Boward truck then?
A. He was almost proceeding where the accident happened
the time I got to the crest of the other hilL
Q. Talk distinctly.
A. As I came to the second hill coming over the second
hill the Boward truck was almost where the accident happened. And that is when the car was meeting the truck.
Q. Yon mean by the second hill, you mean the hill on which
the accident occurred t
A. Yes, sir. That is the one I was pulling in second gear.
Q. And you said that the Boward truck was almost to the
point where the accident occurred, a~ you went over the hill.!
.A. Just as I came over top of the hill, yes, sir.
Q. What was the automobile doing at that timef
A. vVhen I seen him he was getting closer to the truck; he
still had the sp9tlight burning, ancl I kept watching and I

James T. Reid v. J. C. Boward, etc.

103

E. G. ·Wiseman.
know he was getting close to the truck, and at that time why
all lights went out, and dust flew .and 1 stopped
page 150 ~ where I was at. That is when the accident oc.
curred.
·
Q. You say that as you went over the hill you saw the car
approaching with its spotlig·ht on 1
A. Yes, sir.
·
Q. And the Boward truck traveling on in the direction of
RichmondY
A. Yes, sir.
Q. And as the car got closer to the truck you continued
on?
A. Yes, sir.
Q. And then the collision occurred Y
A. Yes, sir, and I stopped.
Q. In what part of the road was the Boward truck at the
time the collision occurred Y
A. As far as I could see his red marker lights be was still
on his side of the road, from the marker lights.
Q. What about the automobile f
A. Seemed like he was bearing closer to the truck.
Q. Veering toward the truck, you mean Y
A. Yes, sir.
Q. Are you positive of that Y
A. Yes, sir.
Q. After your truck came to a stop did you see the two
wrecked vehicles in the road Y
A. Yes, sir.
Q. Where was the car in which the boys were
page 151 ~ riding with respect to your truck?
A. I was about :fiye or seven feet beyond west
of where the car slid into the bank.
·
Q. Do you mean by that when you stopped your truck it
hacl not reached the noint where the car came to rest Y
A. ~o, sir.
Q. It was five or seven feet or some such distance west of
thatY
A. West of where the car stopped in the bank.
Q. And the Boward truck was on down the road 7
A. Yes, sir.
.
Q. What did you do ·immediately· after the accident?
A; I got out and he had a flashlight and about that .time
some of the boys got out of the car ·and one fell ow says he
thought be had a broken· arm, and if it was any way to ·get
to the hospital. I told him no, it wasn't, unless a car came
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by to take him. It wasn't long until a car crone by and we
put him in the car and sent him to Charlottesville.
Q. Did you have any opportunity to examine the two vehicles that were in the accident to see what parts of each came
in contact with the other?
A. I looked them ov.er. The front marker light of the truck
on his left was broke off, and where the car came down beside the trailer and went in and cut the dual
page 152 ~ wheel off.
Q. You said the front marker light on the
trailer of the Boward truck was lmocked off 7
A. Bent up underneath.
Q. And then there was a mark on along back on the trailer
to where the wheels were hiU
A. Yes, sir.
Q. And could you tell by looking at the car what part of
the car struck the truck °l
A. No, I couldn't.
Q. What kind of lights if any did you have on your truck!
1\fr. Allen: We object to that, may it please Your Honor.
Mr. Timberlake asked our witnesses with reference to thetype of lights on this truck which was not involved in the
eollision, didn't have anything to do with it. Ancl it was·
what we might term a collateral question. Now he can't·
contradict our witness on a collateral question. The lights·
that truck had have nothing to do with this case, are not
involved in it. And when he goes outside of the issues ancl
asks a witness a question he is bound by the answer and can't
contradict it.
The -Court : I think he can establish all the surrounding
facts and circumstances attendant to this collision, whether
for the purpose of contradicting or proving it as an independent fact. I think he can ask either of these witnesses
with reference to that fact, whether his truck hacl
page 153 ~ lights, and if so what kind. Certainly your witnesses testified that the full four headli~hts wereshowirig and they did not see marker lights on either truck.
I think that is a matter that can be proven by any witness
who has knowledge of it..
Mr. Allen: The point I make is, it is perfectly proper for·
him to orove by this witness that there were marker lights
on the Boward truck, if he can, because the Boward truck
and tlle automobile were in collision. But whether or not
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his truck had marker lig·hts on it, I submit is outside of the
issues of this case.
The Court: I think he can prove all the surrounding facts
and circumstances.
:M:r. .Allen: We sa:v.e the point on the grounds stated.
.A. I had eight amber lights burning, I had six red -lights
burning, 12 lights on the trailer, and two on the tractor.
Q. Two lights on the tractor in addition to the headlights Y
.A. Yes, up on top of the .cab, two ~mber lights, and six
amber lights on the trailer, and six red ones on the side and
back-14 lights.
.
Q. 1So in addition to the red lights on your tractor, that
is the front part of the truck, you had an amber light at each
front corner T
.A. I had two at the top on each side, and one on the bottom each side, and two amber lights on the cabpage 154 ~ 8 front marker lights, amber.
Q. So, as I understand it, there were two
marker lights on the cab 7
A. Yes, sir.
Q. The tractor part?
A. Yes, sir.
Q. And they were at each front corner t
A. At the top.
Q. Were they visible to a car approaching from the opposite direction?
A. Yes, sir.
Q. And then you say you had how many amber lights on
the trailer Y
A. Six amber lights on the trailer.
Q. Where located?
A. Two on each corner, one on the bottom, on each side.
Q. You had two amber lights at the top of the upper corner in the frontf
A. Yes, sir.
Q. And one down on each side Y
A. Yes, sir.
Q. And then you had other lights as I understand it on
the back on the sides and rear f
A. It is four red lights visible on each side of the trailer
and back of it.
page 155 ~ Q. They would not be visible howeve-r to a car
approaching from the front Y
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.A. Yes, if you, cpuld see the sicle of it you could see the
two amber and two -red lights on ·the sides.
Q. How many lights did you have on your truck besides
your headlights which would be yi.sible to a car meeting you
or approaching from the opposite direction I
.A. I had eight.
Q. Eight.
A. Beside the headlig·hts.
Q. Can you state whether or not all those lights were in
order and burning at the time Y
A. Yes, sir.
Q. When was the last time you checked and examined those
lights!
A. I checked them in Charlottesville.
Q. You checked them in Charlottesville?
A. Two mirrors on each side of that tractor, and you can
look either way you want to and see your lights burning·.
Q. So that yon could constantly see those lights while you
are traveling alongY .
A. Yes, sir. You got one mirror on each fender and you
can see back the whole Ieng-th of the trailer and tractor.
Q. At the point where the collision occurred if the Boward
truck had not been there could your truck have
page 158 ·~ cfoared that car Y
·
.A. I doubt it. I believe if Mr. Boward 's truck
was a little faster he woul~ have caught me.
Q. If the Boward truck had gotten past it it would have
caught you?
A. That is the way it looked to me, yes, sir.
Q. Did you observe or examine the Boward truck and
trailer to see what lights it had on it?
A. He had three lights burning·, two back red marker
lights, and one amber light burning· in front; but the other
one was knocked off.
Q. He had two red lights at the rear burning, and one
amber light at the front, and another one knocked off Y
A. The one on the right front of the trailer was burning,
amber.
Q. Did you see this yourself after the accident f
A. Yes, sir.
Q. And the other amber light on the front was Imocked off,
you say?
A. Yes, sir.
Q. Do you have any connection with either the defendants
in this case, or any interest in the outcome!

....
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A. No.

CROSS EXAl\HNATION.
I

page 159

r By Mr. Allen :

.
Q. Didn't you give your deposition in this case
in Staunton on the 28th day of .A,ug·ust, 1942, at the office of
Mr. W. B. Timberlake, Jr., the gentleman who is sitting
there?,
A. Yes, sir.
Q. You testified fully on this subject on that occasion 7
.
A. Yes, sir.
Q. Since Mr. Timberlake lias not filed the deposition, but
has brought you here to testify instead of filing the deposition, I am going to ask you if you didn't in that deposition
give a few answers to a few questions which I asked you
after Mr. Timberlake had examined you fully. Didn't I'ask
you on that occasion this question: "Can you state whether
or not the Boward truck passed you while you were traveling
on a level stretch, or on a. down grade Y'' And didn't you
give this answer: '' He passed me down grade into a level
stretch.''?
A. Down grade into a level stretch.
Q. "He passed me down grade into a level stretch."
A. Yes.
Q. Wasn't that your answer7
A. Yes, sir.
Q. Was it trueY
A. Yes, sir.
page iBo ~ Q. And then didn't I ask you this question :
"You mean by that your truck was travelinp:
down grade toward a level area in the road when the Boward
truck passed you?'' . And you' said ''Yes, sir''?
A. Yes, sir.
Q. And you still say that 7
A. Down grade.
Q. And that is true Y
A. Yes, sir.
Q. Now, Mr. Wiseman, didn't I also ask you on that occasion this question: "Where was the automobile when you saw
the spotlight?'' And didn't you answer: '' I saw it after it
came over the hill.'' And then I asked you : '' At Melton's
Service Station?" Your answer : "Yes, sir. Q. You saw
it come over the hill? A. After it came over the hill.'' Didn't
you so testify?
1
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A. Yes, sir.
Q. And do you still say that is true?
A. SirY

Q. And do you now say that that is true!
A. Yes, sir.
Q. Now I also asked you, didn't I, on that occasion:
''Q. When was it that you first saw the automobile? A. About
10 or 15 feet from the top of the hill from Melton's.'' You
·
still say that 1
pag·e 161 r A. I said just as it came over 10 or 15 .feet
over the hill before he turned the spotlight on.
Q. And yon still testify to that¥
A. Yes, sir.
· Q. Is that rightY
A. Yes, sir.
Q. Now, didn't I continue then with this series of questions:
"Where were you when you first saw the spotlight! A. I
was coming over the crest of the hill. Q. The· last hill before
the point of the accident! A. Yes, sir. Q. In other words,
there was no other hill between the hill you were coming over
and the hill at Melton's filling station Y A. That is right.''
Didn't you so testify in those depositions Y
.
A. I testified the second hill.
Q. Didn't you testify exactly as I am reading here!
A. Must be a mistake there; I don't know.
Q. Do you deny that you so testified Y
A. No.
Q. If you so testified in that deposition do you still say
that is the truth Y
A. Yes, sir.
Q. Now didn't I ask you this question on that occasion;
"I believe you stated that you were about 120 feet from the
collision when it took place? A. That is right.'"
pag·e 162 ~ A. That is right.
·
Q. Do you still say that?
A. Yes, sir.
Q. And you say that is true Y
A. Yes, sir.
"\i\!itness· stood aside ..
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page 163 }

CHARLES OVERCASH,
one of the defendants, .first being duly sworn, testified as follows:
DIRECT EXA.L'1INATI0N.
By Mr. Timberlake :
Q. You are Charles Overcash, one of the defendants in this
case?
A. Yes, sir.
Q. How old are you Y
A. 21.
Q. Where do you live Y
A. Swoope, Virginia.
Q. Where is that?
A. Augusta County. Ten miles west of Staunton.
Q. And what is your occupation Y .
A. Working in the flour mill.
Q. What were you doing on January 16th Y
A. Driving a truck for Mr. J. C. Boward transfer com..
pany.
Q. And you were the driver of the truck that was involved
in this collision?
A. Yes, sir.
Q. Mr. Overcash, what kind of truck was it that you were
driving?
page 164 ~ A. Tractor and trailer.
Q. Was it an open trailer or one of the closed
typeY

A.
Q.
A.
Q.

Open trailer.
Just had the sides on it Y
Yes, sir.
And you carried your load on it?
.I\.. Yes, sir.
.
Q. Do you know the approximate length of the trailer!
A. 22 foot.
Q. Trailer was 22 feet long?
A. Yes, sir.
Q. And how high were the sides Y
A. The sides are four foot sides.
Q. And about how long was the tractor?
A. I wouldn't say exactly, but I would say about 18 feet.
Q. You know the width of the tractor, how wide it was
from outside wheel to outside wheel Y
A. No, sir.
Q. You know the width of the trailer?
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A. 8 foot.
Q. 8 feetf
A. Yes, sir.
Q. What kind. of load did you have on your truck f
A. Sixteen thousand pounds of flour.
Q. And where had you left from f
page 165 ~ A . .Swoope Milling Company.
Q. In Aug'Usta County?
A. Yes, sir.
Q. Where w~re you going!
. A. Petersburg, Virginia.
Q. What time did you leave in the eveningY
A. Didn't leave until about nine or nine-thirty that night.
Q. From whereY
A. Staunton.
Q. And proceeded on through Charlottesville Y
A. Yes, sir.
Q. Did you make any stops between the time you left Staunton and the time the accident occurred Y
A. One.
Q.
A.
Q.
A.
Q.

One°I

Yes, sir.
WhereY
In Charlottesville.
What did you stop in Charlottesville for?
A. Got a cup of coffee and a sandwich.
Q. You know about what time that was?
A. Between 10 :30 and eleven.
Q. And did you see this other truck that· has been mentioned, the Wiseman truck before you got near the scene of
the accident?
page 166 ~ A. No, sir.
Q. In what condition were the brakes and
lights on your truck before the accident Y
A. They were in perfect condition, just had them fixed up
that dav before I left.
Q. What kind of brakes did you have on the· truck f .
A. Booster brakes. air compressor on the trailer.
Q. Yon mean air brakes Y
: ·
A. Yes, sir.
Q. And the air lines were connected between the trailer
and tractor!
·
A. Yes, sir.
Q. What kind of lights did you have. o~ your· truck Y
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. A. Marker lights on the trailer, and had marker lights on
the cab of the tractor, and had headlights.
Q. You had marker lights 011 each corner of the trailer Y
A. Yes, sir.
Q. What, upper or lower Y
A. On the bottom, because the law doe·s not require you
to have them on the top un.less it is four footMr. Allen: I object to his statement as to what the law
requires.
·
Mr. Timberlake: He said the marker lights were on the
bottom corners, each bottom corner of the trailer because
the law doesn't require that they be elsewhere
page 167 ~ unless the trailer is over four feet high.
The Court : The first section of the answer will
stand. The motion to strike out the last section stating what
the law requires is sustained. You will disregard that, gentlemen of the jury.
Q. You had a light on the lower corner, on each lower corner of your trailer Y
A. Yes, sir.
Q. Was that an amber light Y
A. Yes, sir. The lights on the back were double connected,
two lights, one red and one amber. And on the other side
the same way.
Q. The lights on the rear corners were double connected,
red in the rear and amber to the front Y
A., Yes, sir.
Q. And the lights on the front corners of the trailer were
amber?
A. Yes, sir.
. Q. And then you mention two lights, marker lights, on the
caM
A. Three marker lights across the front of the tractor. ,
Q. Three across the front of the tractor Y
A. Yes, sir; on top of the cab.
Q. That is right on top of the cab T
A. Yes, sir.
page 168 }- Q. Then, of course, you had your headlig·hts t
.
A. Yes, sir.
Q. Can you state to the jury whether or not those lights
were in operation at the time this accident happened Y
A. Yes, sir.
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Q. ·when had you last examined them to se.e whether they
were burning Y
A. I stopped in Charlottesville and got. a cup of. coffee and
a sandwich, and when I left I checkea my lights and everything· on the true~ to see if ~very~hing w~ all right before
I left Charlottesville, and eyexything was m good shape ..
Q. Were all the lights in good shape and burning after the
accident!
A. No, sir~ One of them was o.ut.
Q. Which one was that °I
A. The one on the left front corner whe:ce: the car struck
it and knocked it off.
Q. The one on the. left front corner where the car had
struck it and knocked it. off was not burning!
A. That is r.ight..
Q. And all the. o.ther:s w:ere. burning f

A. Yes, sir.
Q. That is the three across the front o.f the cab?
A. Yes, sir.
.
page 169 }- Q. And then the. lights. at each other corner
of the trailer?
A. Yes, sir.
· Q. When did you first see. the Wiseman trucld
A .. 1 was_ about. two cr.ests of the hill behind him and I
saw his marke1: lights.. I. could see. him w:hen:. he w.as. g·oing
over the crest of the hills and started down,. se.e it w.as a
tJJailer, but I. did not. know· whos.e. trailer it w:as: until I got
up to him.
Q. Did you recognize the truck when you got. up. to it?
A. Yes, sir.
Q. Recognize it as a truck owned by the Boseman '11:vans;..
fer Company?
A~ Yes.,. sir.
.
Q. And about how far were you from the scene of the. ac..
cident when you. got. up to this. truck?
A. I passed him:about.a ha1f mile, I pulled up close· enough
so I could see starting down a slight grade, and I passed
him. And I seen it was. the Hoseman truck~ That was- about
a. half mile back where I passed him. before the accident.
Q. 1t was ab.out a half mile:: back. from: the accident?
A. Yes, sir.
Q... A.bout hPw many. miles- back from the· accident would
you say it. was?
A. Two crests of the hills..
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page 170 ~

Q. Two· c1·ests- &.f the hiHs intervened! between
where you passed him ·and the pomt where the
accident oceurred?
A. Yes, sir.
Q. Two· of those rises?
A. Yes, sir.
Q'. Can you state at about wha·t speed the- Boseman truck
was going when you passed iU
A. Well, he wasn't gaing· aver 30 miles· an hour;- just about
20· miles an hour· when I pas-sed him, going down a slight
grade down from the crest of the hill when. I passed him.
Q. About ho,v fast were you going?
A. About 35 when I passed him.
Q. Your truck was not as: heavily' leadetl: as his 7
A. No, sir~
Q. And after you passed him how did your truck pro·ceed
down the road T
A. As soon as' I passedi him he: bHnked his lights for me to
-come back on· my side af' the:- road, and~ I stayed~ on my right
of the road nntil the· car hit me.
Q. You say as soon a-s ·you· pa-ss·ed him he biinked his lights.
Was that a. signal that yott b:aa pllss·ed him¥
Ii.. Yes, sir~
.
Q. .And: then you got1 ba~k on yt>ur· side· or the· road.'Y·
.A.. Yesi, sir·. .
.
.
Q~ Did. you s=tay on· yonf side 6f the t6adt until
pag·e· 171 ~ the point where th<o/ aeeident 6ecu.rred1
A. Yes, sir.
·
Q. .About what' speed did yon travel ~rs you proceeded on
to where· the accident· happe-netH
A. Between 25· and 30 miles: an hou:r·.
Q~ How did: you· travel up the~ hi:11s, the tw<:f hills, that: you
mentioned before: you gnt to· the scerte of thtf accident?
A. I ~ome up those-hills in fcmrt.h gear; high·_gea'.I.\. I wasn-'t
beavily loaded: as he· was~ and no steep grades. The hill I
got on where I had the accident I switched it in third· gear.
~- Tbe hill the· other· side of which the accident occurred,
you went into third ge·ar as you· went up that hilH
A. Yes, sir.
Q. And did you change back into high g•ear' before· the accident oceurredt
A. Yes, sir.
.
Q. About how far from the scene of the accident did you
change ge-ars?
.A. I just had got it in high gear.
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Q. You had just gotten it in high gear t
A .. Y: es, sir.
Q. Did you have any way of knowing how far the Boseman truck was behind you at that point¥
.
.
A. No, sir; not exactly. But I could see his
page· 172 ~ .lights in my mirror.
·
_
Q. Could you see his lights in your mirror!
A. Yes, sir.
Q. But you didn't know how far he was behind you Y
A. No, sir; couldn't tell exactly. He wasn't so awful far
behind me, though.
Q. As you crossed the crest of the hill on what side of
the road were you traveling Y
A. On the right-hand side going east.
Q. And you say you changed from third gear into high
gear¥
A. Yes, sir. ·
·
Q. When did you first see this automobile!
A. When I first seen the automobile I was coming over the
crest of the hill, and when I first seen the automobile I didn't
see the automobile until he crone o:v.er the hill, when I first
seen his lights I saw them flickering up in the air, just before
he got to or on top of the crest of the hill at Melton's Service
Station. Then when I saw the car he was coming over the
crest of the hill just as I switched back in fourth gearthat is high gear on the truck. And then when I proceeded
a little further why };le came on down the road and seemed
he w:as getting closer, and he cut the spotlight in my face
.and switched the high lights on. I had my lights on dim.
And I saw he was getting close to me all the time, but the
spotlight blinded me and I couldn't tell how close
page 173 ~ I was, how close he was to me on my side of the
road. .And before I could get my tractor and
trailer over further than where it was he had hit it; he
crashed into the side of my trailer, front end of my trailer,
the left front corner.
Q. When this automobile first ·came into your view there
at Melton's Service Station, how was he on the road?
A. He was on my side of the road a little bit when he came
over top_ of the hill
Q. It looked to you like he was on your side of the road
a little bit as he came over the hill!
A. Yes, sir.
Q. How did he continue to drive as he g·ot closer to you!.
A. He clidn 't make any effort to get back on his side of the
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road at all, looked like he was getting closer to me all the
time-the .further he came it looked like the closer he got to
my side.·
Q. Did you have any opportunity to get back further on
your side of the· road Y
A. No, sir. No further than I was. I-was over to my side
of the ·road as far as I could get.
Q. And you say· about that time the collision- occurred?
A. Yes, sir. . Q. What part of your truck was struck first Y
A. Left front corner of the trailer, kind of hit
page 174 ~ it there.
· _·
.
·Q.- The left· front- corner of the trailer Y
:A.. Yes, sir.
_
· -Q. And then how did- the car continue from there on Y
- -A. Went on·back along the side of the trailer, knocked the
marker light off the left front corner, and clear on back underneath the trailer and took the -left rear wheel off, the dual
wheel.
Q. And ·what happened::to your truek at the time of· the

~li~ooY

.

A. It'just dropped down and kind of swung over, because
the load on the truck made it swing ov~r.
Q. What made it swing over 1
·
A. The load.
Q. And it swun~ over in which direction f
A. To the left side of the r.oad after it went a little piece.
Q. And were :you able to use the brakes on the truck f
A. ;No, sir. I didn't then have any brakes, because the
air line was ·cut loose from. the trailer.
Q. The air- line was cut loose ancl you :had no brakes 1
i. Yes, sir.
·. .
Q. How did you bring your Jruck to a stop Y
A. Left it in gear and cut the S"1itch off.
Q. And where was your truck when it came to a stop?
A. Left corner of my trailer was over about 2
page 175 ~ inches on the left-hand side of the white line, the
double line. The tractor was clear off the hard
surface before it got to a stop. Didn't have no way to control it.
·
Q. You mean the tractor was over on your right side about
the edge of the hard surface, and the left rear corner of the
trailer was about 2 inches over on your wrong side of the
road?
·
j
A. Yes, sir.
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Q. Do you know how far your truck traveled from the time
of· collision to where it came to a stop?
A. I measured it 93 feet-measured it with a yardstick~
Q. You measured it with a yardstick!
A. Yes, sir..
Q. There at the time i
A. Yes, sir.
Q. Do you know how far the automobile in which these
boys were traveling moved from the point of impact to where
it came to rest?
A. 112 feet-I measured it-before the car came to rest
from where the accident happened.
Q. And what lights did you say were burning on your truck
after the collision f
A. All the trailer lights were burning on the trailer, the
marker lights, except one, the one on the left front corner
which the car had knocked off when the accident
page 176 ~ happened. Had two headlights, and tail lig·hts
on the trailer was burning, ·and three marker
lights on the cab of the tractor.
Q. Did you see where the Wiseman truck was after the
collision Y
A. He was behind me;
Q. He was behin.d you?
A. Yes, sir.
Q. About where was he.with reference to this automobile
that had come to rest over on the side of the road Y
A. He was about 120 or 125 feet behind me after he got
stopped.
·
Q. And the automobile was over on the opposite side?
A. Yes, sir.
Q. Could you tell anything about the speed of this automobile as it crossed the top of the hill there at Melton's and
came toward you f
A. He had a high rate of speed, he was going at least 50
or 55 miles an hour when I first sa.w him. When he came over
the hill it dicln 't look like it slowed up a~y to me.
Q. You say it did not look like it slowed up any?
A. That is right.
·
Q. Was his spotlight on when he came over the hill, or did
he turn it o:ff f
A. He switched it on when he came over the
page 178 ~ hill, just as soon as: he saw my truck he switched·
it on..

I
l

James T. Reid v. J.C. Boward, ete.

117

Q. Did that spotlight stay on up until the point of the
collision f
A. It was still on. I went back and looked after the car
after the accident and it was still on. The switch was still
on.
Q. The switch was still on 7
A. Yes, sir.
Q. The light was broken f
A. Yes, sir.
Q. In this picture marked Exhibit W. B. P. No. 4 looking
west or toward Ferncliff from the point of accident, can you
see on that picture the place in the road where your truck
passed the Wiseman truck?
·
A. Yes, sir. ,See where that mark is way back here. That
is the hill, crest of a hill from that mark right there (Indicating· on picture). You see that mark right there! Crest
of the hill right in line with that mark. Just can see that
little place there. That is the crest of the hill right there
coming down. It is just a single line like that line there
eoming· down. That is where I passed him, behind the hill
here.
Q. So the ink mark nearest the top of .the picture shows
about where your truck passed the Wiseman truck?
A. Yes, sir.
Q. Right there?
page 179 r A. Yes, sir, coming down that grade.
Q. A.ncl that is on the other side of the next
bill hack from this hill on which the collision took place?
A. Yes, sir.
CROSS EXAMINATION.

Bv Mr. Allen:
•Q. Had the tractor part of your equipment passed the
antomobile before the automobile and the trailer came into
~ollision f
A. The front end of the tractor had just gotten by..
Q. Tihe automobile . did not strike any part of even the
tender of the front end of your tractor?
A. .Tust the tire on the tractor part, just scratched it.
Q. I have reference to the left front fender of your tractor. Did the automobile strike any part of thaU
A. No, sir.
Q. So the front part of your tractor got by without a
scratch?
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A. Yes, sir.
Q. And the only-part of the tractor that was struck at all

was the rear whee.ls of the tractor t
A. That is- right, -the. tire.
_ . , Q.;_ And the tire, and just struck the tire on
page 180 ~ that, is~that righU
. : A. Yes, sir. ~~T nst struck the tire.
Q. Didn't strike that enough to hurt it?
A. No, :;;Jr~ l\fade a black mark on it:
·
Q. Then· the automobile went along and the full_ fore~ of
the antoi:nooUe came into the ·rear part ·of the trailer just
in front of the wheels!
A~ Caught the-left front corner of my·trailer and_ went on·
back along. the side.
.
Q. I am talkil!g about the main force that broke your
traE2r down.· - · A. Ye·s~: sir:·: -.
Q. Struck the left rear wheel~ Y
: A. That i.s right; that was the main force.
Q. Now youi: tractor part of youi: equipment then was
more ov~r Jci your right than th~ trailer part, was~ 't it Y
.A. Tpat is ~i~·ht, front part of it was, yes, sir:·
· ··
Q. How· niuch ·more on your left-}J.ow much further over
on yout left. was the rear end -of your trp.iler lhan the front
part of yon:r tractor Y
.
· A. You ll\eall which? You me~n when I came to a stop f .
Q. No,· I m~an when the .collision took place. The front
part of _yqnr tr~ctor was inisseq entirely by the aut.omobile,
and the ·main· force of the collision was the left rear wheel
. . of_ your trailer. Now I am asking you: How·
page 181 J m.uch. :q19r~ of your trailer, or,. rather, how much
· .
ft;tr~her.- qver on your ·1eft wa~ the Ie:(t rear of
your trailer than vour left front of vour tractor 7
·
". .4.· l~Rf a i~as~ bit, because when ('cut the tractor over to
~eep fro:Q'.1 pitting the front end pf n'IY. tractor, he caught
my trailer.
- · ·
.Q. Wben the left rear portion of your trailer droppecl
down and hit the hard surface, and cut that gouge, whatever
it '~as that made the gouge; it wp.s somethh1g on the Ien pa~
qf your trailer, wasn't it.f
· ._ · ·
· 4..- Yes, sir. ·
. .
.
. Q. ,4.nd that gou·ge Wt\S within two and a half inches of
t.11~ broken lirie on vour sifle of the road?
A. About two an°d a half or three inches.
Q . .And it was approximately 9 inches from the center!
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A. That is what the State Police measured it at.
Q. You say the same thing, I suppose Y
A. Yes, sir.
Q. How much of your trailer ·was over beyond that part
of your trailer which made that markY
A. You mean how far over on the othe1.. side- Y
Q. How far to the left of the mark?
A... Was the trailer part Y
Q. Was the trailer parU
A. Left corner of the trailer was even with the white line-

pa.ge 182

r By the

Court :
Q. How far does the trailer extend over beyond the part that made that mark¥
A. You mean how far does the trailer stick over from
there Y About 18 inches.
By Mr. Allen: (Continued)
Q. 18 inches 1
.A.. Yest sir.
Q. Now you testified a moment ago that the trailer was
about 8 feet wide?
A. Yes, sir, about.
Q. How high was the trailer from the ground up to the
topY
A. T·o the top of the sideboards Y
Q. To the very highe·st part of the trailer Y
A. About 7 foot.
Q. Didn't you testify before that it was higher than that 7
A. Not that I know of.
Q. Have you ever measured it?
A. Yest sir. .
·
Q. When did you measure it Y
A. After that day we was np yonder. I wanted to see how
high it was.
Q. What did you measure it with?
A. Tape, steel tape.
Q. Anybody help you measure itY
page 183 ~ A. No, sir.
Q. How could you measure it from, the ground
up to the top ·without somebody to hold the tape Y
-A. Tack a tack in it.
Q. In whaU
A. In the end of the tape.
- . Q. Up on top of the trailer Y
,
I
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.A. To the edge of the top, the end of the tape to the edge.
Q. Measure down to the ground!

A. Yes, sir.
Q. Diel you do that?
A. Yes, sir.
Q. And you say it is how many feet¥
A. Seven.
Q. How many inches Y
A. Few inches higher.
Q. A few inches higher than seven feet f
A. Yes, sir.
Q. Don't know exactly how manyY
A. No, sir.
Q. And you say you did notice very definitely, or you know
that you did not have any marker lig'l1ts around the top of
the trailer?
A. Yes, did not have any.
Q. How far was the rig·ht front wheel of your
page 184 ~ tractor from the right edge of the hard surface
at the time of the collision Y
A. You mean how far was the right wheel from the rightha.nd side of the hard surfaee t
Q. The right front wheel of the tractor, how far was that
wheel from the right edge of the hard surface Y
A. Rigllt along the edge of it.
Q. What sayY
A. Rhrht alon~ the edge of it.
Q. Right on the edge of it t
A. Yes, sir.
Q. Then if the right wheel of the tractor was on the edge
of the lmrd surface, and the left wheel of the trailer where
the broken part or whatever part of it was made that mark
was within 9 inches of the center of the highway, you were
diag·onally across the road, weren't you Y
A. No. sir. When he hit me he came into me at an angle
from mv side.
Q. I(be came into you at au angle you were at an angle on
the road, weren't you 1
A. No, f:;ir; I was straight. I was straight. He was on
mv side of the road when he hit me.
"'o. You claim the right rear wheel of your trailer was as
near to t.he right edge of the hard surface as your right front
w]1eel of the tractor 7
page 185 ~ A. Ask that again.
Q. V{as the right Tear wheel of your trailer·

i
I

I
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as near to your right edge of the hard surface as your. right
front wheel of the tractor?
A. Yes, sir.
Q. You claim thaU
A. Yes, sir.
Q. Didn't you cut your tractor to your right immediately
before the collision t
A. Yes, but didn't have time to get it over very far.
Q. So the rear end of your trailer was more in the middle
of the road than the front end of the tractor Y
A. Yes, just more to the edge of the white line than the
tractor was.
Q. Just before the collision you cut your tractor to the
right?
A. Yes, to keep him from hitting the front end of it.
Q. Your trailer didn't cut ·as much to the right as the
tractor did T
A. I was trying to get off the road.
Q. But I am trying to fin cl out from you if the right front
of your tractor wasn't more to the right than the right of
your trailer t
A. Yes, it was more to the right, ·yes; sure it was.
Q. You lmow where the hill at 'Melton's Fillpage 186 ~ ing Station is, the little hill there Y
A. Yes, sir.
Q. And do you elaim that the next hill west is the one
that tl1e collision took place on?
A. The crest just this side of Melton's Service Station,
from where Melton's Service Station sits.

By the Court:
Q. That is, you mean wesU
A. Yes, sir.

By Mr. Allen: (Continued)
Q. You claim you were c?ming down the first hill west of
Melton's hill when the accident took place, don't you Y
A. Back that way? The first hill, you said?
. Q. Let's take Melton's hill. These boys in this car passed
over the hill at Melton's station, and they went on down in
the bottom, and they sta.rted up the next bill, and you were
coming down that hill when the accident took place, as I
understand your testimony, is that right?
A. I was coming down the hill?
Q. Yes.
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A. It was a slight grade there, not down hill-just a little
grade before it starts up.
Q. Were you coming down that grade Y
A. Yes, sir.
Q. You had started down the hill Y
.
page 187 ~ A. It is not down hill, just a slope like: ..
By the Court:
Q. Down .grade 1
A. Yes, sir.
By Mr. Allen: (Continued)
Q. There is a hill there just beyond where the accident
took place, isn't it?
A. Yes, sir; one I came over; yes, sir.
Q. The one you came overY
A. Yes, sir.
Q·. Had you come over that hill and started down Y
A. Come over the hill where the accident happened on and
started downY
Q. Yes.
A. No, sir; that was just a slight down grade, wasn't no
down hill to it
Q. Do ·you claim it was no hill there near where the aooident took place Y
A. Wori. 't-One in front of me, yes, sir, where .you start
up.
Q. That was the hill at Melton's Service Station, wasn't

iU
A. Yes, sir.
Q. You hadn't started up that hill, had you Y
A. No, sir.
·
Q. Yon were coming down the hill, down the
pag·e 188 ~ slight g;rade when the accident happened!
·
A. That is what I said, down slight grade.
Q.. And right behind you there was a ~ill you had come
over, wasn't there Y
A. Yes, sir.
Q. Do you claim that you passed this "Wiseman truck on
tha.t hill that you had just collie over, or the next hill beyond
that toward Cha.rl9ttesville, or on the next hill Y
A. It wasn't the one I came down before the accident, it
was the one back behind it.
Q. One or two °l
A. Two.
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Q. So you had passed it on the third hill then before the
one the accident took place on 1
A. Yes, sir. It was the third crest of the hill before the
accident.
Q. In talking to these boys down there a.t the accident, did
you tell them anything about you having passed this Wiseman truck back there Y
A. No, sir; never talked anything about the accip.ent at
all.
Q. Did not?
A. No, sir.
Q. You testified, I believe; in a deposition also up there
in Staunton a.t Mr. Timberlake's office ·when thev thoug·ht
you were g·oing· into the Army before"' this case
page 189 ~ could be tried, didn't you¥
A. Yes, sir.
Q. You testified there under oath as to how the accident
happened, according- to the best of your ability, I suppose,
didn't youf
A. Yes, sir.
Q. Weren't you asked this question -on that occasion, and
didn't you give this answer : '' How long· before the impact
which you have just deseribed did you cut your trailer to
the right?'' An~wer: '' I lmd just gotten it cut over when
it hit me." Is that rightf
A'. That is what I said in Court, yes, sir.
Q. An_d you still say that is truet
A. Yes, sir.
Q. Weren't you asked this question also : '' Can you state
definitely on what part of the road your trailer was located
at the time of the collision?" And didn't you give this answer : "It was about 8 inches from the broken line, and
about 16 incl1e~ from the solid line''?
A. That is right.
Q. Now you say it is about 2 and a half inches from the
broken line?
A. That is the mark; outside one I am talking a.bout.
Q. The outside ·was what you were talking about?
A. Yes, sir.
page 190 ~ Q. Weren't you asked this question in those
depositions: '' How far is it from the top, of the
hill you were going over to the point where the mark in the
road startecl i'' And you say '' About lOO yards''?
.A. You mean from where the crest of that hill ends to
where I had the impact t
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Q. No. You were just simply asked how ·far it was from
the top of the hill that you were going over to the point
where the mark in the road started. And didn't you say
'' about 100 vards'' Y
A. I don't°' know. I don't remember.
Q. You don't remember
· A. No, sir.
0
/

RE-DIRECT EXAMINATION.

By Mr. Timberlake:
Q. I want to ask you one question. You have described a
mark that was cut into the road by: some part of your trailer
after the accident, and fixed that as being about two and a
half or three inches on. your side of the broken line, and
about 9 inches from the center of the road T
A .. Yes,_ sh-.
Q. ·what made that mark Y
A. Part of the axle where it was broken off from the wheel
on the inside of the wheel, part of the axle.
page 191 ~ Q... Y.ou mean the left end of the axle that was
left- after the wheel was broken off!
A.. Yes, sir~ Fart ·of the axle, underneath, and it pointed
down in.to the· road an.d made the mark.
Q. Did you verify that from inspecting your truck!
A. Yes, sir.
Q. Can you state which was nearest the center of the road,
the rear left corner of your trailer before the accid'ent,.. or
this c_t1t mark that. w.as· made· at the time of the impact,, or
after the.: impact Y:
A. Which is closer to the center of the road,? Well, the
mark is closer to the center..
Q. The mark is closer to the center of the road than the
left corner of vour trailer was before the collision Y
A. Ye.s, sir. ·
Q. How do you explain that Y
A. Because when the wheel was knocked off that throwed
t1le trailer o:ven, that dropped it ovet s~veral inches from
where it was at.
Q. You said, l believe; that you had sixteen thousand
pounds of flo11:rr cm itf
A, Yes, si:r..

Q. On the: trailer?
A. Yes,, sir.
\\Titness stood aside.

..

,.
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Note.: It now being around six o'clock P. M.
about an hour's adjournment is bad. At the expiration of which the hearing proceeded as follows:
page 192 }

J ..c. BOWARD
one of the defendants, first being duly sworn, testified as _
follows:
DIRECT EXAMINATION.

By Mr. Timberlake:
Q·. You are Mr. J. C. Boward!
A. Yes, sir.
Q. One of the defendants in this case 7
A. Yes, sir.
Q. Where do you live t
A. Staunton.
Q~ What is your age t
A. 49.

0. 49?
Be 50 in December.
Q. And in what business are you engaged?
A. Transfer business.
Q. !{otor transfer?
A. Yes, sir.
Q. How long have you been engaged in that business!
A. Since '26.
page 193 }. Q. 1Since 1.926?
A. Yes, sir.
Q~ It was one· of· your· tl'ucks that was iuvolved in this
accident!'
A. Yes, sir.
Q. You know what kind of load this truck was·. carrying!
· A. It was· carrying a load of flour about· 16 thousand
polmds.
Q... From StauntonA. 'l'b Petersburg.
· Q~ What kind of tractor· was this'Y
A. 1986 model International.
Q. What kind of trailer t
A. Baker.
Q. Was it closed van type?
.
A. No, sir. It had removable sid1es: on it; and had a eover
made to go down over it.
Q. And that was what you were using on this nighU

A.
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.A. Yes, sir.
Q. You weren't in the truck when the accident happened,

were you!
A. No, sir.
Q. Dia you go to the scene lat~r?
· A.'No; sir; I didn't go .. I sent a man from my office ..
Q. What was the length of the trailer¥
page 194 ~- A. 22 foot over all.
Q. You mean the over all length was 22 feet r
A. Of the trailer.
Q. "'What about the tractor Y
A. Length over all possibly 16 or 17 feet. And total
length of the complete unit I imagine would be aronnd 33
and a :hair to 34 feet.
Q. Do you know the width of the tractor from outside
render to outside fender?
A. Nof exactly. The front of it, is an old model tractor,
front is possibly eight to ten inches narrower than the back.
Q. The front of the trac.tor is eight to ten inches narr9Wer
than the rear of the tractor?
A~ Yes, sir. The rear wheels, I imagine, would be seven
and a half feet over all.
Q. Of the tractor f
A. Yes, sir.
Q. What is the width of the trailerf
A. 8 feet.
Q. 8 feet ;Vide f
A.. Yes, sir.
Q. What was the height of the sideg of the trailer f
A. The sides on there were around 40' inches
pag·e 195 t high. And I don't know exactly the height, but
around seven foot.
Q. YOU mean from theA. From the gTound to the top. It has been inspected a

number of times just as it is, a.ndMr. Allen: vVe object to what any inspection shows. Those
men should come 11ere and testify if he wants that evidence.
The Court: Objection is sustained. He can state, however, that it has been inspected, if that is a fact.
Mr. Allen: Yes, si!.
Q. Has it been inspected Y
A. Yes, sir; inspected the last inspection period with that
body on it.
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Q. Have tllere been any changes in the structure of the
vehicle from the time it was inspected until the time of the
accident?
A. None.
Q. With what lights outside of the headlights was that
equipment equipped with f
A. It had a cab lig·ht on each corner of the cab, and it
had a light on each corner of the trailer.
Q. Bow many cab lights were there?
A. Three.
Q. One on each corner T
A . .And one in the center.
page 196 ~ Q. And one in the center T
A. Yes, sir. It had a bar on there.
Q. You, of course, in~ pectcd this equipment after the accident?
A. Yes, sir.
Q. "\Vbat damage did you find had been done?
. A. It broke the axle off inside, just back of the brake
drum, the wheel, and it dropped down on the end of the axle
and dragged it on the a_xle, and it tore the s.prings loose on
that side, and cut the spring boxes, tore them off.
Q. Where was the nrst mark of collision on your tractor
or trailer on the left side f
A. First mark I seen was where it struck the tractor wheel
and the car dragged alongside of the trailer body.
Q. Were marks the whole length of the trailer body?
A. Ye~. sir.
Q. On the left side?
A. Yes, sir.
Q. The trailer, as I understand it, only has the rea.r wheels 1
A. Ye~. Rir.
Q. And they were the ones, of course, that were lmocked
off on the left side 1
A. Ye~, sir.
Q. Mr. Boward, can you state whether the outpage 197 ~ side left corner of that trac.tor with the wheel on
it would he to the left or rig·ht of the point where
tl1is broken axle would come in contact with the ground a.fter
the wheels were knocked off Y
A. I don't know just-couldn't hardly be positive because
so many thing:s could take place there.· The- position of the
axle and t11e trailer moving- forward enough to let that wheel
fi:O out from under that body after it is knocked out, it could
throw it over quite a bit.
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J. C. Boward.
Q. Over to the lefU
A. Yes, sir. The axle was drove back on the right side
about 18 or 20 inches.
Q. Back toward the rear Y
A. Yes, sir ; spring and all.
Q. Do you bu ve a pencil there f
A. Yes, sir.
Q. Just indicate that to us on that piece of paper.
A. (Drawing) This would be the trailer.
Q. Which is the front of tho trailer?
A. This round part here would be the front.
Q. Show how it was before the accident.
A. The axle is, a little over three foot from this back, about
three foot np here, and the axle is straight aeross (Indicating on a yellow sheet of paper). A 19 inch axle is out here
19 inches from where it was broken off. Here
page 198 ~ on the side this spring is 3 and a half inches wide
·
and it comes in here like this on each side (Drawing and indicatjng on paper). The axle was broken off three
inches from the spring, which is rig·ht up against a brake
drum and the ·backing plate. The backing plate holds the
brake shoes. It was broken off along there. And when it
dropped it dropped ri~ht on and dragged on the axle. That
is the way I found it to be when I viewed the trailer. I don't
know what its condition was when it happened, but I moved
the trailer· and this axle was still like this, on this side.
Q. On the right-hand side?
A. Yes, sir. But it was turned like this (Indicating),
with the spring- sticking out here like that at the back, you
see.
Q. Is that the left side of the axle that was driven backward?
·
A. Yes, 18 to 20 inches.
Q. Did that change the direction of the right wheels. of
it?
A. Well~/it would ~it this wheel inside-or this wheel, inRtead of sitting" along straight, along straight with the frame,
it wo11Id set this way (Indicating).
Q. The wheels would be headed toward the left?
A. Yes, sir.
Q. Can you explain that? I don't think the
page 199 ~. jury could see where you were ma.rkin.2: that diagram. If you could just point out on that sketch
plainer to n~-;iust step over there before the jury.
A. Tne axle is straight under the trailer like that, and
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it was broken off on the left side. It has a spring on each
side of the frame, just like that (Indicating to the jury),
and the axle was broken off about three inches from this
spring up here right against the wheel; and it is 18 or 19.
inches of axle broken off from over here. When it broke
that off it tore this spring loose here, the spring shackles,
tore them clear loose and the spring came out the back. It
set the axle in this position, and it was in that position when
I found it, sitting over there at Meiton's Service Station. I
moved it myself.
Q. And show the jury how the right wheels were headed
as a result of that Y
A. The right wheels was headed like that, they was dragging against the spring, tight; that wheel was rubbing the
spring there (Indicating·); and this wheel here, of course,
.was knocked off. This wheel was knocked around, and went
out there from under the back of the body.
·
By a Juror:
Q. That is the left wheel 7
A. Yes, sir. Just the left wheel !mocked off. And this
right wheel here was in this position.
page 200

~

By :Mr. Timberlake: (Continued)
Q. Headed to the left?
A. Yes, sir. ·which would incline to run it to the center
of the road.
Note : The diagram this witness used is now marked and
:filed as Defendant Exhibit No. 1.
\

CROSS EXAMINATION.
Bv Mr. Allen:
..Q. Yon don't know what the position of that trailer was
on the rbad nor what the position of it was when it dropped
down, as you did not go there the night of the accident?
A. No, sir.
·
Q. You did not see the outfit until about two days after
the accident, did YC?U Y
A. I think it was the second day I went over there and
moved it.
Q. .Second day after the accident?
A. I think so.
Q. When you got there it was at Melton's Filling Station Y
A. Yes, sir.
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J.C. Boward.
Q. So it. had been moved twice, first had been moved from
the place it came to rest after the aceident down the road
a piece by the State Trooper, and then had been moved from
there by someone else up to Melton's Filling
page 201 ~ Stati~n T
A. It was moved by my men; yes, sir.
Q. So it had been moved twice before you got thare Y
A. Yes, sir.
. Q. You don't know exactly what the situation was immediately after the accident, whether it was knocked back as
you state in the collision, or whethe.r it was knocked back
by the State Trooper or someone else moving it t
A. No, sir.
Q. Or to what extent they knocked it further back, if anyt
A. I couldn't say about that.
Q. Where. is that tractor-trailer nowt
A. It is sitting over home in the terminal without any
tires on it. I have stripped it.
.
Q. v.,r eren 't yeu supposed to bring it over here for the
jury to see!
A. I was, but the Ration Board didn't give me tires and
I stripped tires off that to put on other trailers, and ther~
is no tires on it..
Q. That is the reason you didn't bring it Y
A. Yes, sir.
Q. Let's see about the length of the entire outfit; it is 33
to 34 feet, as I understood you to say?
A. I would say right close to that; yes, sir.
Q. The combination when it is hooked up isn't
page 202 ~ quite as long as the two separate ones because
they overlap some when you hook them up Y
· A. Yes, sir. It overlaps right much.
Q. Take them separate and apart from each other one is
about 22 feet, and the ·other one is so much, and when the
two are hooked together the overlap reduces the total to
between 33 and 34 T
.A.. Yes, sir; that is right.
Q. And the trailer, I understood you to say, was 8 fee1·
wide¥
A. Yes, sir ..
Q. And you saiclA. Regulation.
Q. You Raid it was about seven feet high from the ground,
but yon didn't know exactly!

:(
f
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. A. No, ~ir.
Q. So if it is a few inches above seven why you wouldn't
be in position to deny it?
A. It could be a few above or few under.
Q. I understood you to say there we.re lights on the corners on all four corners ?
A. Yes, sir.
.
Q. Were those light~ on the four corners at the top or the
four corners at the bottom f
.
A .. They were down at the bottom, you see.
page 203 ~ It had portable sides and it is mighty hard to
put them ·on portable sides. They were removable.
Q. How muc.h wider is the trailer part than the front part
of the tractor, that is: the front fenders to the tractor?
A. I don't think I could tell you exactly.
Q. You did tell us in your deposition, didn't you?
A. I don't think I gave it exact, but approximately, wasn't
it?
Q. You· were· asked ''How much wider is the trailer than
the tractor?" , Your answer. "I would judge about ten or
twelve hic11es." Is that about right¥
A. I would think so.
Q. I believe you said that the front tractor wheels would
track with the inside dual wheels Y
A. That is right.
Q. Mr. Timberlake asked you. on that occasion: "You
said the trailer is about 14 to 16 inches wider than the tractor. Do you mean on eacl1 side of tI1e total width YA. Pretty
much on each side.''
.
A. Wider than the front tires, that is what I had reference to there.
Q. And where the axle broke off I believe you said the
trailer extended 1'9 inches further out than the end" of the
axle where it was broken off Y
A. Yes; sir.
page 204 } · . Q. Did that take it to the outside limits of the
'
ttailerY ·
A. Outside of the tires. ·
· RE~DIRECT EXAMINATION.
Bv Mr. Timberlake:
VQ. That is the ·e;treme outsideY
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A. Yes, sir. The tires is just a little bit outside of tbe
body. Just a very little bit.
·witness stood aside.
Mr. Timberlake: V-..Te rest.
The Court: The defendants rest; is there any rebuttal?
Mr. A.Hen: We desire to recall Mr .. "\Viseman for further ·
questioning- on cross examination.
·pag·e 205 ~

E. G. "\VISEl\fAN
being recalled, testified as follows:
CROSS EXAMINATION.

By 1\fr. Allen: (Continued) ·
Q. You and these young men and Mr. Overcash, I believer
had some little conversation after the accident, and Mr.
Overcash stated that the conversation was not on the subject of the accident, and that he did not tell these boys anything· about having passed you, or where he passed you. Did
vou tell them °l
· A.. No, sir.
Witness stood aside ..
Mr. Allen: That is our case.
page 206 }

In Chambers :

Mt. Timberlake: If the Court please. Before going into
the matter of instructions, I want to make a motion. I want
to move tha.t the plaintiff's evidence be stricken on tbe
grounds that there is no credible eYidence taken along with
and in light of the undisputed pI1ysical facts which snpports
the allegations of the plaintiff's notice of motion. The issue
hi this case is substantially this: That the plainij.ff contends
that tnis truck of tl1e defendant was in the aM of passing
or just completing· the pnssing of the vViseman truck at the
time of tne collision. Of course, the defendants' position
and theory is that these two trucks were proceeding in column
on t.lteir proper side of the road, and the .physical facts are
undisputed on that, they show clearly tliat the contention of
the plaintiff as shown by his testimbny· and that of his witnesses is manifestly improper in that the.mark made by the·
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axle of the truck after the wheel~ were knocked off, and
when the truck came down, even then was some nine inches
on the defendants' side of the road; and that is entirely out
of harmony and cannot be reconciled with the theory and
contention upon which the plaintiff's whole c.ase is basedtha t the ·wiseman truck was in the right lane and the Boward
truck in the left lane, just as I said, in the act of passing
the WiReman truck, or just completing the passpag·e 207 ~ ing of it. And for that reason we move that the
plaintiff's evidence be stricken.
The Court: The Court has no difficulty in overruling the
motion. and does overrule it. You spoke of the issue, and
the prime question at issue is on which side of the road the
accident occurred, on which side of the center of the road.
The verbal testimony of the plaintiff's witnesses is that it
occurred on his right side; the verbal testimony of the defendants' witnesses is that it occurred on their, the defendants', rig·ht side. The Court does not agree with your contention as to the physical facts. Of course, this isn't evidence, but when you undertook to illustrate to the jury,
which wasn't permitted to g·o to the jury, the physical operation of that mark being made, w11atever made that mark,
the axle, or the spring, I believe, the shackle. Now to use
your illustration (IHustrating) if that is the edge of the
road, put the end of this stick right over top of the edge of
it, and if the axle drops it does drop just the reverse direction from what you stated to the jury.
Mr. 'fimberlake: That is, of course, if the wheel remains
,entirely upright, sir ..
Note: An off-the-record discussion is now had.
11ag-e 208

r

The Court: I will have to overrule your motion.
l\fr. Timberlake: I except to the ruling and motion of
the court.
I

I

1

Note: The plaintiff by counsel did not have any objections or exceptions to instructions given or refused.
In Court before the jury :
The following instructions g·ranted at the request of the
plaintiff and defendant, respectively, as hereinafter denoted,
are all of the instructions that were 2"ranted on the trial of
this case:
'-·
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INSTRUCTION I.

The Court instructs the jury that immediately before and
and place of.the collision in this case, the law
required Charles Overcash, the driver of the Boward truck,
to perform the following duties:

at the time

(1) Not to drive his truck recklesslv or in a manner so
as. to endanger the life, limb or property of any person.
(2) · To keep said truck and trailer under prop·er control
and to keep every portion thereof on its side of tl).e road.
(3) And if the defendant1s motor vehicle exceeded 7 feet
in height or in; width or the widest portion of which extended
four inches beyond the front fender extreme, it was the duty
of the defendant to hav~ the same equipped with lamps
mounted at the extreme right and left-hand front top corners of such vehicle, each of which lamps shall be capable
of projecting Rn amber Iig·ht visible under norpage 209 ~ mal atmospheric conditions for a distance of at
least 300 feet to the front of such vehicle, and
shall he equipped with lamps mounted at the extreme right
and left-band rear top corners of such vehicle, each of which
lights sha11 be c.apable of projecting· a reel lig·ht visible under normal atmospheric conditions for a distance of at least
300 feet to the rear of such vehicle. And if the front and/or
the rear of such vehicle was not the widest portions of such
ve11icle the dimension or marker lights required sl1all be·
mounted· on the widest portions herein required, and the red
lig·hts shall b~ visible from the rear as herein specified.
( 4) And if the highway c.oming up the hill over which the
collision took plac.e was marked with double traffic lines consh;ting of a solid line immediately adjacent to a broken line,
it was the defendant's clutv not to drive to the left of such
line if the solid line was" on the defendant's· right of the
broken line.
( 5) If the jury shall believP. from a prenonderance of the
evidence that the said Charles Overcash failed to perform
any one or more of the f oreg·oinq; defined duties, then be
waR ~ilty of negligence~ and if the jury shall further believe from the evidence that such neg·ligence caused, or efficiently contributed to the collision, and that the plaintiff
was thereby, injured, tben the jury will find a verdict in
favor of the plaintiff a~ainst both Charles Overc'.lsh and J.
C. Boward; and in estimating the dama.Q."es sustained by the
plaintiff the jury should· take into account the
page 210 ~ bodily injuries sustained by him, and whether
they are temporary or permanent; the expenses
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necessarily incurred in .endeavoring to get healed; the losses,
if any, sustained during the period of disability; his mental
suffering; the pain undergone; the effect on the health and
neevous system of the plaintiff, according to its degree and
probable duration, as likely to be temporary or permanent,
or such as the jury believe from the evidence exists, or existed, and fix such damag·es at such just and reasonable sum;
as the jury may believe from the evidence in the case will
be sufficient to compensate the plaintiff for such injuries,
not exceeding the amount claimed in the notice of moti_on
for judgment.
Even though the jury may believe from. the evidence that
both Overcash and Johnston were guilty of negligence, and .
that_ the neglig·ence of the two concurred to bring about the
collision in which the plaintiff was injured, the jury shall
nevertheless find for the plaintiff.
The foregoing instruction was granted at the request of
the plaintiff:' and the defendant excepted.

INSTRUCTION NO. "A".
The court instructs the jury that the mere happening of
an accident in which the plaintiff was injured is not sufficient
to permit. the jury to find a verdict in his favor, and unless
the plaintiff proves by a preponderance· of the evidence that
the _defendant Ch3:rles Overcash was guilty of
page 211 ~ negligence at the time and place of the accident
complained of, which negligence was a proximate
cause of the accident, they must find for the defendants J. C.
Boward and Charles Overcash.

INSTRUCTION NO. "B".
The court instructs the jury that they are the sole judges
of the credibility of witnesses, and the court tells the jury
that in determining- what weight should be given the testimony of witnesses, they have a right to take into consideration their intelligence or lack of intelligence, their apparent
candor and franknes~ while testifying, their manes and opportunity of knowing the facts they testify to, their interest
or bias in the··tesult of the case, if any be shown, and all
.the surrounding circumstances appearing· on the trial of the
case, in determining which witnesses are worthy of credit.
and p;ive such witness such credit as the jury may believe bP
is entitled to.
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INSTRUCTION NO. "0".
The court instructs the jury that if they believe from the
evidence that Warwick ~T ohnston, the driver of the automobile in which the plaintiff was riding, drove said automobil~
across the center line of the highway and struck the defendant's truck-trailer while it was on its right-hand or proper
side of the highway, and that this ·was the sole proximat~
cause of the accident, they shall find for the defendants.
page 212
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The foregoing Instructions A, B, and C, were
granted at the request of the defendant and the
plaintiff took no exceptions to the gTanting of either. of them.,
JUDGE'S CERTIFICATE.

I, Alexander T. Browning, Judge of the Circuit Court of
Louisa County, Virginia, who presided over the trial of the
case of James T. Reid, an infant, by Frances Thornwell Reid,
his next fr.iend, against J. C. Bow~rd, trading as Boward
Truck Line, and Charles Overcash, tried to a jury in the Circuit Court of Louisa County, on the 2nd day of October, 1942,
do certify that the testimony included in the foregoing transcript, the exhibits, motions, objections, exceptions and instructions, together with all other incidents of said trial as
in ~aid transcript noted, were before me for consideration
in the trial of said case.
The original exhibits referred to in said transcript, to-wit:
Photo~·raph numbered 1, and Photog-raph endorsed on back,
"Ex. W. B. P. No. 2," Photo No. 3 "Ex. W. B. P. No. 3,''
Photo "Ex. W. B. P. #4, '' "Plf. Ex. No. 2'' and "Plf. Ex.
No. 3", have been initialed by me for the purpose of identification in· order that they may be certified and forwarded to
the Clerk of the Supreme Court of Appeals of Virginia, in
pursuance of Section 6357 of the Code of Virginia, if requested by counsel.
And I further certify that the attorney for the opposite
partv was given reasonable notice, in writing, of
page 213 ~ the time and place at which this certificate was
to be tendered.
Given under my hand this 25th clay of November, 1942.
ALEXANDER, T. BROWNING.
Judg·e of the Circuit Court of Louisa County.:
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I, J. M. Thomas, Jr., Deputy Clerk of the Circuit Court of
Louisa County, Virginia, do hereby certify that the foregoing
transcript and exhibits therein referred to, duly authenticated and identified, were delivered to me on the 25th day· of
November, 1~42.
Given under my hand this 25th day of November, 1942.

J. l\f. THOMAS, JR.,
Deputy Clerk of the Circuit Court
of Louisa County.
I, L. A. Keller, Jr., Clerk of the Circuit Court of Louisa
County, Virginia, do hereby certify that the foregoing, page
1 to page 214, both inclusive, is a true and correct transcript
of the record in the case of James T. Reid, by Frances Thornwell Reid, who is admitted _by the court here to prosecute
for tl1e said James T. Reid, who is an infant within the age
of 21 years, as next friend of the said James T. Reid, Plaintiff, v. J. C. Boward, trading as Boward Truck Line, and
Charles Overcash, Defendants, lately determined in said
court; and I do further certify that counsel of record for the
defendants had due notice of the intention of
page 214 ~ counsel for the plaintiff to apply for said transcript before the same was made out and tendered. I further certify that upon request of counsel for
the plaintiff the original exhibits, numbered Photographs
numbered 1, and Photograph endorsed on back '' Ex. W. B.
P. No. 2, Photo No. 3, ''Ex. W. B. P. No. 3, Photo "Ex.
vV. R. P. No. 4", "Plf. Ex. No. 2" and "Plf. Ex. No. 3" are
certified and forwarded to the clerk of the Supreme Court
of Appeals of Virginia in pursuance of Section 6357 of the
Code of Virginia.
Given under my hand this 30 day of November, 1942.

L. A. KELLER. JR.,
Clerk of the Circuit Court of
Louisa County.
Fee for this transcript: $16. 73.
A Copy-Teste:

1\f. B. WATTS, C. C.
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