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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3104
WILLIER. ASHBY, Appellant,

versus
NAPOLEON DUMOUCHELLE, Appellee.

To the Honorable Justices of the Su,preme Court of Appeal.~
of Virginia:

Your Petitioner, 'Willie R. Ashby, respectfully represents
that she is aggrieved by a decree final in character entered
by the Circuit Court of Chesterfield County on the 10th day
of October, 1945, in a Clmnccry Cause tllen pending in said
Court wherein Napoleon Dumouchelle was the complainant
and the said \Villie R. Ashby '\YRS the defendant, which de.
cree granted the relief prayed for by the petitioner in his
Bill for Specific Performance of a certain option contract. A
transcript of the record of the said cause accompanies tl1is
petition, from which the following facts will appear:
STATEMENT OF THE CASE.
Napoleon Dumoucbelle filed his Bill of Complaint against
)frs. "Willie R. Ashby at the first February Rules, 1944, pray.
ing for the specific performance by the said Willie R. Ashby
of an option contract dated June 5, 1942,'wherein she agreed
to sell to him a certain tract or parcel of land located in
Chesterfield County, Virginia, on Swift Creek, within a period
of two years therefrom at a price of Fifteen Hundred
2• C)Dollars ($1,500), payable on terms to be agreed upon
at the time of the delivery of the deed, etc.

•
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The Bill set out the description of the property and attached a copy of said option contract, a deed and a plat and
alleged that said compluinant had tendered to the defendant
the agreed purchase price, which she had refused to accept
and had refused to execute the conveyance and prayed relief
accordingly.
The defendant answered (Record, pages 12-15), admitted
the execution of the alleged agreement, but stated that she
had not read it. She denied that she had agreed to sell the complainant the whole of the tract claimed by him; but only that
part directly back of the property already owned by Mm extending to Swift Creek which was the property he wanted to
bu~· and which she was willing and offered to convey upon
the payment of the agreed purchase price.
The description in the option contract was very indefinite
as to the Nortbem line, stating that it ,vas bounded by the
property of Marie Thompson, but tl1ere is no such person of
that exact name. There was property further down Swift
Creek owned twenty years ago by one :Margaret Thompson,
who had married Bragg· and also other property owned by
Mary E. Thompson, whose Southern line, if extended to Swift
Creek would be the Northern line of the proprety which tl1c
defendant admitted she agreed to sell said Complainant. The
Southern line in the description contained in said contract is
given as that of Fred Pilcher which is also a misstatement.
However, Mr. Pilcher did have an oral understanding
3e with the defendant to purchase small estrip of land of the
larger tract in order to "square-off'' the property of his
wife, Susan H. Pilcher, with the Richmond-Petersburg Turnpike. See Lot No. 1 Pugh Plat, mentioned below. The Eastern and·w·estern Boundaries'appear to have beeri definite as
being au abandoned right-of-way owned by the State Highway Department, formerly by the Virginia Electric & Power
Company, and Swift Creek, respectively. The defendant's
answer also alleges that her husband, from whom she inherited
this tract of land had purchased it in 1921 for the consideration of about $2,000, that the entire tract was wortll around
$4,000, and that the said complainant had tried to intimidate
her in signing the deed for the whole tract by claiming that
the option gave the Northern boundary as being l\Iargaret
Thompson, which would have included the defendant's valuable home on the Richmond-Petersburg Turnpike. The defendant in her answer offers to deliver deed to that part of
the property which extends back of the complainant's property to Swift Creek which is what he ,\'anted and what she
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lmd agreed to sell, but if he did not want to take this she
would gladly relieve him from the contract.
Depositions of witnesses for both parties were taken and
filed and exhibits and plats were made a part. of the record.
A composite map made by J. W. Pugh, Engineer, showing
the location of all of the property, including that of the complainant and defendant and their respective contentions was
put in evidence.
·
The Court after consideration came to the conclusion that
on the evidence that Specific Perfonnance of the contract
should be decreed and accordingly entered the decree on
4 8 October "'10, 1945. This is the decree from which the def endan~ appealed.
STATEMENT OF FACTS.
The appellant in this case is Willie R. Ashby, widow· of
Cornelius A. Ashby. She was the defendant in the lower
Court. Her lmsband died several years ago, leaving her several valuable parcels of land along or near the RichmondPetersburg Turnpike bordering Swift Creek across which
Creek there was a dam that made a lake on the Western and
Northern side of the property in question. This particular
property originally consisted of 7.87 acres and cost l\fr.
Ashby $1,967.50 in the year 1921. The deed conveying the
same had attached thereto a plat of the land shown as Plaintiff's Exhibit, page 86. From tllis particular tract in the
year 1928 they had sold to Susan H. Pilcher, wife of Fred
Pilcher, Deed Book' 195, page 253, 75/100 (.75) of an acre,
shown as defendant's Exhibit No. 1, Record, page 84. Both
of these plats were·in the possession of Mrs. Ashby. Mrs.
Pilcher had bought this property to go along with the large
fronfage owned by her on the Richmond-Petersburg Turnpike
on which she bad built a palatial home, in order to make her
Northern line run perpendicular to the Virginia Electric and
Power Co. Line which was then in operation.
This 100 ft. right-of-way of the car line was afterwards
abandoned and the same was deeded to the Virginia State
High,vay Commission. In l.928 the Ashbys had asked the
Pilchers $3,029 for the entire tract (Record, page 52) which
the appellee is now claiming he bought for $1,500. In this
deed to Susan II. Pilcher, the Ashbys reserved a 30x30 ft. lot
in f1-ont of the property (See Exhibit, Record, page 84), which
was used by them as crossing or entrance from the Turn5G pike over tl~e Virginia "'Electric & Power Co. 's 100 ft.
right-of-way to tl1e 7.42-acre tract (See Record, pages 56
and 63).
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On November 15, 1940, "Willie R. Ashby sold and deeded to
Napoleon Dumouchelle, Appellee (Deed Book 262, page 88)
a triangular lot from another tract of land fronting 473 feet
on the Richniond-Petarsburg Turnpike. This lot, as well as
the propei:ty in question, the lot sold to Susan H. Pilcher
and other property owned by the said "\Villie R. Ashby, compiled from plats recorded in the Clerk's Office of the Circuit
Court of Chesterfield County is shown on the plat made by
J. W·. Pugh, Engr., and known as Defendant's Exhibit No.
1 (Record, page 84) of the transcript. On this 473 feet known
on said plat as Lot '' C'' the appellee built a restaurant which
he operated.
In the summer of 1942 the appellee came to the appellant,
whose home is shown as Lot "A" on the Pugh Plat, and only
227 feet from the appellee's restaurant lot, and according to
his own testimony this is what took place:
'' Q. Will you please state the circumstances under which
this contract or option was secured 'l
'' A. Sometime back in 1942, iu the summer, I asked Mrs.
Ashby to sell me a piece of ground right back of my place
just squared off with my place-How about that piece of
ground. Are you selling, she said, 'No', I don't think so because you would have the best spot of the whole piece. See
Chris, your brother, and ask him about it and see what he
thinks.
"Q. As I understand from your statement, you first went to
Mrs. Ashby to buy a part of her property that was to the
west of your property, and which lay directly behind your
property?
"A. That is rigbt.
'' Q. Wben you then made the offer of $1,500 was the amount
of acreage discussed Y
"A. I asked Mrs. Ashby how many acres she thought the
piece had. She said she did not know. I said 'What do you
think 1" She said, "I don't know. Three or four or five acres,
I guess".
6°
~"Q. ·were the lines discussed at that time!
"A. No, I just pointed to the whole piece by the side
of the railroad. I said property back of my place.
"Q. And that was the boundary you gave your attorney
when he drew up the option Y
"A. No, not at that time. I did not know where the boimdary was when I gave it to my attor·ney.
"Q. Mr. Dumouchelle, the property you claim an option
· on. Has that an entrance to any 1·oadt
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"A. Outside of the state highway, no.
"Q. So there is no outlet to the property whatsoever 1
"A. No.
"Q. ,vas that your original purpose?
"A. The strip of land I offered to buy, as I said, was back
of my place. She told me l\fr. Pilcher wanted a piece on the
South side • e • not the whole portion, I said a strip of land.
We had decided how big a piece. She said Mr. Pilcher wanted
some. She wanted to sell }fr. Pilcher a piece to straighten his
line out.
"Q. One thing you did agree on was that it would be the
same width as yom: property on the turnpike Y
"A. Yes, ·when you squared off Mr. Pilcher's you would
square off mine.
"Q. You wanted to buy a strip of land beginning at 'A'
and coming down this line extending north 29 degrees 15 minutes west. How far were you to come down that so as to extend both lines to Swift Creek?
"A. What I expected to get for the $500 was the land behind the Virginia Electric & Power Company right-of-way,
which would be bounded on the south by a line perpendicular
to the turnpike, starting at approximately point 'A' as shown
on the plat dated April 14, 1921, and bounded on the west by
Swift Creek, and bounded on the north by an imaginary line
which would be an extension or the northern line of the property already owned by me, and which is shown on a plat of
my. property marked as north 85 deg1·ees 29 minutes west,
which line separates my property from the property shown
. on the plat as marked 'Mary E. Thompson'.
"Q. You did not tell him the Northern boundary was Made
ThompsonY
'' A. I did not know• anything about Marie Thompson at the
time-"Q. So that the language 'Marie Thompson being on the
North' was the description which your attorney put in for
youf
7e
.,, A. Yes, he looked it up at the Courthouse.
"Q. With the description contained in your option
agreement as to the northern boundary, you are nearer the
:Mary E. Thompson line shown on the Clodfelder plat then
you are of the Margaret J. Thompson shown on the LaPrade
plaU
'' A. Yes, sir, as to the imaginary continued line.
'' Q. Do you know his wife 'I ( Meaning :Mary Thompson.)
"A. Yes, sir.
"Q. You have heard these two real estate men testify here,
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and their testimony was that the value of tho property was
affected largely because of the fact that there was no right-ofway to the property. How did you expect to get to tho property?
'' A,. The same wny sho did. Through the State Highway
or the Vfrginia Electi·ic.
"Q. How do you know what sho expected T
"A. Because no otbor outlet was there unless the land was
turned back to her.
"Q. What were you going to do if you could not get across
therel
"A. That is my problem. I can build a bridge across my
brother-in-law's lnucl and go in tho othe1~ way."
At his request 1\Irs. Ashby took up the matte1• of selling
that portion back of the lot owned by the appellee with her
brother, J. O. Kollman, and in the latter's testimony (Record,
pages 65-67), he details to you how carefully ho and his sister walked over tl1is tract twice which is covered with tl'ees
and underbrush, in orde1• to decide if she should sell it to tho
appollee for $1,500. He offered to buy it himself for that
price wheti he got the money and' advised her not to sell; but
as she and the appolleo wore neighbors and close friends she
finally reluctantly consented to sell for $1,500, that part of
the tract back of the Appellee 's place known as Lot No. 2 on
PughJPlnt, containing 4.02 acres, which the nppelleo admitted
was tho "'oost spot on the whole tract" (Record, page 17),
8" eand on which was located most of tl10 standing timber
which appelloo's witness valued nt $500.00 based on.
$10.00 a thousand stumpage (Record, pages 31 and 35).
The option contract was prepared by the appellee 's attorney and left at a place of business in the City of Petersburg .
and granted an option for two years in which to purchase the
property for the sum of "$1,500.00, payable upon reasonable
terms to be agreed upon nt tho time of the exercise of tbe option to purchase". The nppellant went by and signed it without reading' it, having full confidence in her friend and neighbor, whom she bad befriended. She was not given a copy
and the appellee proceeded at once to have the option recorded. The description of the property contained in the option was as follows:
"All that certain tract of land situate in :Matoaca Disttict,
Chesterfield County, Virginia, which is bounded on the east
by a strip of land owned by the State Highway Department;
on the south by Fred Pilcbcr's property, on the west by Swift

WUlie R. Ashby v. Napoleon Dumonchelle.

7

Creek and on the north by property now or formerly belongfog to Mario Thompson and being the property owned by
'Willie R. Ashby which lies between the strip of land owned
by the State Highway Department and Swift Creek."
The northern boundary was given as Marie Thompson.
There is no such person. ~here is a Mary·E. Thompson, who
owned Lot "E'' on the Pugh Plat, the Southern line of whose
:property is the Northern line of tbe appellee and if this line
were extended to Swift Creek, it would be the Northern line
of the property Mrs. Ashby says she agreed to sell Dumouchelle and it is also the Northern line of the property shown
by her to her brother, J. C. Kollman, ,vl1om the appellee suggested that slie consult.
.
9«<
"In tl1e year 1921, according to the snid Pugh plat
there was a tract on the North side of Lot "A" shown
on said plat as belonging to Margaret Thompson, who mar1•ied Bragg. According to the appellee's statement this Margaret Thompson line was further from the whole tract in question than that of Mary Thompson, from Lot No. 2 shown on
the Pugh Plat (Record, page 28). The Southern line of the
property in the option was given as Frod Pilcher. His wifc,
Susan H. Pilcher, owned the property on the South of the
whole tract. After the car line was abandoned Fred Pilcher
11ad an understanding with Mrs. Ashby that she would sell
them a strip to squn re off their property with the Turnpike
when she got ready to sell this tract. She told Dumouchelle
of this undel'standing as shown by his own testimony (Record, pnooes 23 and 24). This Southern line extending perpendicular from the South corner of the appellee's lot (at
point marked ''Stone"), would square off the Pilcher's property and enable tho appellant to live up to her oral understanding with Fred Pilcher and her written option with
Dumouchelle.
Nothing was said until the Fall of 1943 or the Spring of
1944, and while in his place of business the following conversation took place, according to Mrs. Ashby:

"Q. When he came back to you last fall, please state what
took pince?
·
'' A. \Ve were in bis place and he told me he wanted to settle
for the place, and that he had it all, and I said ''VhaU' He
said he had it all. I said 'No'. I told l1im the piece directly
back of his place of business and no more.
4
'Q. You mean he claimed that be had an option on the house
and 1>roperty which f routs on the Turnpike?

g
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"A. Yes, sir, when he said bounded on the Nol'th by Ma:ligaret Thompson, I thought, 'He has everything', so I called
my brother again. My bJ.·other asked me had I signed it, and
I said 'No'.""·
eThis· option does not contain u.ny amount of ac1:eage,,
the. Eastern ·and Vvestern boundaries are not disputed
and they equally apply to the descri~tion. of a part (which
appellant contends) or the whole (which appellee contends}
of the tract in question. \Vhen the bill was filed and the appellee 's depositions were taken he did not know that the
Ashbys had in 1928 conveyed the southern corner of the 7.42
acre tract to Susan .fl. Pilcher (See plat attached to Bill of
Complaint).
The appellee and two of his witnesses. as to the value of
the property did not know the amount of the acreage and
thought that tl1e whole tract contained less than five acres
(Record, Pages 33 and 35), and neither knew of any entrance
to the property which they thought would have to be purchased if the same could be acquired at all (Record, Pages
34 and 39). The appellee himself contended that there was
no. entrance to the property and had considered building a
foot bridge across Swift Creek Mill Pond (Record, Pages 22
and 29). One of his witnesses had not been on the property
· (which is thickly covered with woods and underbrush) for
several years and admitted bis estimate was a ''hit or miss'"
proposition (Record, Page 34). Mr. Fred Pilche1·, a man of
many years experience in real estate, who livecl in a beautiful
home adjoining the property for the past twenty years, owned
fifty (less than one acre) lots. one-fourth of a mile away (See
plat Dellwood, Record, Page 85), which cost him $300.00 an
acre in 1942 and whicl1 he was Relling at $500.00 per lot, t.estified as to his complete knowledge of the property, its value
and the entrance thereto, putting a minimum value of
$3,000.00 on the entire tract claimed by the appellee and
11• $1,800.00 to $2,000.00 on that pal't e ( 4.02 acre tract No. 2,,
Pugh Plat) back of appellee's place of business. Mrs.
Ashby testified she did not care to sell any of the property
and when she did, it. was he1· desire to let the Pilcbers, her
neighbors, have the strip to square off their lines with the
Turnpike and of retaining Lot No. 3 on the Pugh Plat~ which
fronts on Swift Creek to go along with her other property,
located in the rear of her house, Tract No. ''A" Pugh Plat.
She also testified, whicJ1 is denied by the appellee, that the
appellant tried to intimidate her in deeding the whole tract
to him because the "Marie Thompson" named in the contract
1oe
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as being on the Northern lim~ was ''Margaret Thompson",
who formerly owned the property on the North side of Mrs.
Ashby's home (Lot" A" Pugh Plat).
Notwithstanding these facts and other evidence which will
appear in tl1e argument and trnnflcript the Judge of the Trial
Court saw fit to penalize Mrs. Ashby· because she did not read
the contract claiming this precluded her from relying upon
the reasons usually assigned by Courts for denying Specific
Performance.
·
ASSIGNl\fENT OF ERROR.
Your petitioner submits that said decree is erroneous and
makes the following assignment of error thereto:

First Assignment of Error: The Circuit Court erred in
decreeing specific performance of the alleged agreement to
sell all of the appellant's property between Swift Creek and
the 100 foot right-of-way owned by the Virginia Highway
Department.
.
12•
·There arc at least four dietinct equitable principles
involved in this error· of the Court, (a) No meeting of
the minds, (b) Indefinite Description of the property and
terms, (c) Misapprehension and Mistake, (d) Inadequate consideration and Hardship.
ARGUMENT.
While your appellant has only claimed one assignment of
error she sets fortll thereunder four equitable principles,
which if invoked by the trial Court should have resulted in a
refusal to decree specific performance.
· That part of the evidence relied upon in support of these,
as taken from the Record will be quoted in the order given by
the witnesses.
.
This Court's attention is respectfully invited to first study
the Pugh Plat, Defendant's Exhibits (Record, Page 84), and
· then read that part of the appellee's own testimony which is
quoted in the "Statement of Facts". Following this we find
excerpts from the testimony of H. W. Zehmer, witness for
appellee, as follows:

"Q. Mr. Zehmer, how many acres did you use for your
basis of calculation Y
"A. I didn't know.

10

Supreme Court of Appeals of Virginia

''Q. The amount of acreage did not figure in your calculationY
"A. No.
"Q. So that your calculations are based not on acreage at
all but just hit and miss proposition ns to what you think the
land is worthy
"A. Yes., sir.
"Q. In making your estimate or forming your opinion, did
you or did you not take into consideration the fact that there
was au access or right of way to the property7
0
13•
' 'A. Na, I did not have any knowledge of that fact.
The only knowledge I had was that there was a car line
of 100 feet tl101·e reserved by the State, and arrangements had
to be made to cross there.
"Q. So that your basis of calculation was upon a dead piece
of land so far as having any access or entrance was concerned¥
"A. Yes, it was off the main highway.
.
"Q. And in order to get an entrance you calculated that
the owner would have to buy that from somebody olse!
'' A. They would have to make arrangements to got an outlet.
·
"Q. Didn't you tell me you did not think it was seven acres,
that there was not over fiveY
"A. No~ I wouldn't buy it for over five.
"Q. So you didu 't think you were appraising seven acres r
''A. No."
Excerpts from testimony of R. E. Long, witness for appellee, as follows:

"Q. Did you go over this piece of proptlrty lately?
'' A. ,ven no, not lately.
"Q. Are the1·e building sites there?
"A. I should say yes, but due to its inacccssibilitv vou
couldn't give it the value you would on highway frontage.
''Q. Do you mean the turnpiket ·
'' A. No. 1 Highway.
"Q. Well, isn't there plenty of water here?
'' A. Yes, but its inaccessibility makes its value less.
"Q. Your depreciation of this property is brought about
by its inaccessibility to the turnpike or l1ighwa~·, is that correct!
"A. Its inaccessibility and I also have the impn~ssion that
there is a right of way to be gotten to it and that has something to do with tbe value of any tract of land.
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u Q. Do you mean by 'gotten' that the owner has got to
buy a right of way 1
".A. Yes.
14•
.,"Q. And your basis of volue is predic.ated upon that

facU
•'.A. Yes, sir. "
Excerpts from the testi~ony of J. G. Thompson, witness
for appellee., as follows:

•'Q. So far as you know, \S the.re any entrance to this prop<0rty, which is the propel'ty in litigation, from any public
1·oad?
".A.. No.
"Q. Your property, I believe, stood in her name?·
'' A. Yes., sir. ·
"Q. What namef
"A. Mary E. Thompson.
~'Q. Is that the name it now stands in!
'' A. Yes., sir.
"Q. Did it stand in that name two or three.years ago?
'' A. Yes., sir.
"Q. So that the northern line of the property owned by
the plaintiff, Mr. Dumouchelle, is the southern line of vour
wife's property 7
•
".A.. Yes, Mr. Dumoucbelle lives on tl1e South side."
Excerpts from the testimony of Frederick Pilcher~ witness for appellant, as follows:

"Q. ,,7bat has been your experience in the buying, selling,
or handling of real estate f
"A. I have been dealing more or less since the end of the
last war in 1919; about 25 years.
.
"Q. \Vhere you live, I believe., tlie property is in the name
of your wife, Susan Pilcher?
'' A. Yes.
"Q. How far. is your place of abode from the place of Mr.
Dumouchelle f
"A. About 500 or 600 feet.
"Q. Does the property which s]1e owns extend from the
Turnpike to Swift Creek?
'' A. Yes, sir.
15•
~"Q. Are you acquninfod with t11e property now
owned by Mrs. \Villie Ashby, the widow of Cornelius A.
Asl1by, which lies between wl1at is known as the abandoned
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Richmond-Petersburg Electric Railroad, and the Swift Creek
Property?
'' A. Mr. Ashby offered that property to me in 1928.
''Q. Will you~please state at what price he offered to sell
you'that pfopercy at that time1
·
"A. With 6% interest and taxes it was $3,029.00 app1·oximatelv. That is my recollection.
I am showing you a deed dated September 13, 1928,.
from Cornelius A. Ashby, unmatried, to Susan Pilcher, recorded in the Clerk's Office of the Circuit Court of Chesterfield County in Deed Book 195, Page 253~ which purports to
convey a triangular strip of land as shown by plat thereto
attached. ·wm yon state if this is the. property acquired at
that time1
"A. Yes, sir.
"Q. Will you look at the plat very carefully, especially the
northeast corner thereof, and tell why the 30x30' corner was
taken out of the tract Y
·
"A. Mr. Ashby took it out in order to get an entrance to
the right of way of the car line in order to sell off lots.
"Q. Is that 3_0 feet the beginning of the present driveway
or right of way that leads across the old electric & power line
to the present highway? (Shows witness plat.)
"A. This 30x30' strip is opposite the entrance from t.he
Turnpike across the right of way.
"Q. Will you look at tliat plat, at the tracts numbered
thereon 1, 2 and 3 consisting of 1.04 acres; 4.02 acres, and 1.33
acres, respectively, and state if you are reasonably acquainted
with the market value of this property as of l 942 and 1944 7
"A. Yes, I think that entire property is worth approximately $2,500.00.
·
''Q. Will you look at Lot No. 2 consisting of 4.02 acres ai1d
state what that part of the prope:rtv is worth Y
'' A. Approximately $1,800 and "$2,000.
"Q. Is that" figure taking into consideration the value· of
the pine timber located on the property!
.
"A. That is without the pine timber.
16•
""" Q. A witness for the plaintiff hne testified that
there is $500 worth of timber and pulpwood located on
the three tracts. If that be true, will you please state what
you think the three lots, including timber, a1·e worth on the
market as of 1942 and 1944?
'' A. $3,000.00.
'' Q. I understand you to say you wanted to buy from Mrs.
Ashby and she promised to sell you Lot No. l' as shown upon

'' Q:
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the Pugh plat, and that you wanted it because it would make
your property perpendicular to the pike Y
'' A. It would make the north line perpendicular.
"Q. For what purpose did you buy thaU
'' A. To bring the line perpendicular to the old 1·ight of
way and to keep anybody from getting closer to us.
"Q. Please tell me why Mr. Ashby, or l\lrs. Ashby, whichever the case might be, in reserving the 30'x30' or the northeast end of the .75 acre, sold you by d~ed dated September 5,
1928, would give the owner of the property here in question
an entrance to the property?
"A. It would give him an entrance over the car line property into this place because that was opposite the pike and
over his own property.
"Q. The 30x30 foot strip is not directly in front. of the
portion of the right of way that strikes the pike, is it Y
"A. Yes, it is.
"Q. You would say that your value of the property, the
subject of this suit, is more accurate than theirs 1
'' A. Absolutely.
''Q. Is that because you own adjoining propertyY
"A. It is because I have lived there for twenty years and
know the property.
"Q. Anyway, you bought the property about four years
ago and secured it for about $300.00 an acreY
'' A. Yes~ sir.
"Q. You generally get permission to cross a right of way
of the railway company?
"A. Yes, he built a road.
8
IT·
"Q. Is that road still there'#
''A. Yes.
'' Q. Did he have a right of way wl1en the street car track
was there?
'' A. He filled in the middle of the track with boards and
culverts.
"Q. He built it l1imself'?
"A. Yes, sir."
Excerpts from the testimony of J. C. Kollman, witness for
appellant, as follows:
"Q. 'Will you please state exactly what happened and what
was decided 7
·
"A. She called me over the phone and asked me to come to
lier house, that she wanted to see me, to ask me about a piece
of property that she was intending to sell Mr. Dumouchelle,
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and we walked over the property some time in 1942 on a Sunday. Mr. Dumouchelle wanted to buy th.e property and he
asked her to see nie about it first before anv decision was
e talked it over and walked the property
made by her.
over and she told me, 'He wants the place directly behind his
place of business to straighten his line to the pike (creek)'.
We walked over back of her place over the car line to this
property, first to the back of his chicken house, which runs
down from Mary Thompson's property, and went through the
woods to try to get a direct line to the creek. ,ve broke over
some twigs and walked to the creek and could not sec from
the creek. Then we took the creek to Mr. Pilcher's line. Then
she said, 'lir. Pilcher has n straight piece I promised to let
him have', and I did not ask how much acreage. She said l1e
had bought it to give him a line perpendicular to the creek.
So we went to the pike and she told me where the line started
from the pike. After we got that straightened on the south
side of Mr. Pilcher, we walked down the old electric car line
to the north point again and I said, 'Let's walk over the property and see how it lies.' vVe walked around viewing the timber and through the middle of the highland and back to
the creek and looked over everything on the creek. There
was no misunderstanding between us what we were doing.
"Q. What price did she state he bad offered for this particular piece of property Y
"A. She told me Mr. Dumouchelle offered her $1,500 for
the strip of land directly back of his place to Swift Creek and
I told her, 'I lmve not got the money now, but I will give you
$1,500 for this piece of land myself'. It is worth more than
$1,500, and as for any $500 offeTecl there, it was never mentioned by her to me. .
.
is• (t"Q. Was any mention made of tl1e sale of the entire property owned by her west of the old right of way?
"A. No. She said, 'Chris, I don't know what to do. I
promised Mr. Dumouehelle I would let him have it'. I said,
'It is your place. You know what to do with it'.
"Q. Did slie tell you why?
"A. Mr. Dumouchellc was a mighty close friend of hers at
the time and she thought a lot of him and his wife, and they
seemed to be mighty nice people. She said the property
would not be as valuable to her as it would be to him. After
looking the property over from corner to corner, sl1e tolcl me
Mr. Dumouchelle promised to buy it; tben we walked north
of this pr~perty, and I asked her what she was going to do
with the piece back of Mr. Thompson, and she said, 'I want
this property because it backs my place'. She said she was

,v
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liolding that propel'ty on that- al'count. She fixed up the contract later on. • • and we talked it over and walked it over
.and I said, 'Mr_ Dumouchelle has all the timber and land of
any value, which is the cream of the whole piece of property.'
"Q. You mean the four acre tral't known as No. 2 is the
icreum of the property!
"A. Yes., sir.
"Q. Is it your opinion that tl1is particular four acres is
worth more than $1,500?
"A. Yes, I told l1e1· that then, but I did not have the
money.''
t)

Excerpts from the testimony of "Willie R. Ashby, witness
.for appellant, as follows:

"Q. Now will you please state in some detail the conversation had between you and Mr. Dumouchelle when he came to
see you with reference to buying or taking an option on the
property which you own1
'' A. He came to see me and asked me would I sell and I
told him no. He came back nncl wanted me to sell it to him.
"Q. What property did lie want to buyf
'' A. Directly bel1ind his place of business.
'' Q. No. 2 as sJ1own on the Pugh plat containing 4.02 acres,
on the north of which is a continuation of the line of the
property of Mary E. Thompson, the east, the RichmondPetersburg Electric Railway Company or State Highway
Commisison, the South of Lot No. 1 and west by Swift Creek 1
"A. Yes, sir (within tlle red lines).
8
19•
"Q. Now tell what conversation took place?
'' A. We came and we walked it over at the back of
bis place of business. He never said a word about $500 to me.
He ·offered m~ $1,500 for the piece back of his place of business.
"Q. Did you state that you had agreed to sell Mr. Pilcher
the property for the purpose of making his line perpendicular to the pike.
"A. Yes, sir.
''Q. You heard your brother testify with reference to the
conversation. Is liis statement substantially correct as to
what took place between him and you T
'' A. Yes, sir.
"Q. When he came back to you last fall~ please state what
took place?
'' A. "\Ve were in his placl'l, and he told me he wanted to
settle for the place, and that he had it all, and I said, 'W11aU'
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He said he had it all. I said, 'No'. I told him the piece directly behind his place of business and no more.
"Q~ You mean he claimed that he had an option on thehouse and property which fronts on the turnpike~
"A. Yes, si:r, when he said bounded on the north by Margaret Thompson I thought, 'He has everything', so I called
my brother again. My brother asked me had I signed it, and
I said no. ·
·" Q. Do.· you know :Margaret Thompson i
"A. Yesi sir.
"Q: 'Who is she 'l
"A. She is now Mrs. Bragg.
"Q. How long has she been manied 'l'
, .• I
'' A. 20 years.
I
'' Q. Has she ever owned nny property f
'' A. She owned the tract Mrs. Blakey had.
''Q. How long did Mrs. Blakley own iti
'' A. 14 years.
"Q. Is there any person that you know of that owns property in that vicinity named Marie Thompson Y
"A. No.
t.t,' Q. The line of the property on the nortll which you
tl1ought you were optioning to Mr. Dumourhelle, is it
shown on this plat and if so point it out Y
'' A. From the pike straight back to the creek. Th.e line I
intended selling is the line which is a continuation of thesouthern line of Mary Thompson's property all the way to
the creek.
"Q. Is that shown on the plat as the northern boundary
of Lot #27
"A. Yes~ sir.
"Q. ·while I have this map, will you look at it and state
into the record what property you thought you were selling
and what property :M:r. Dnmouchelle offered to· buy from you
for the sum of $1,500 f
'' A. The line from the pike straight to the creek on the
south of Pilcher~ and the north side of Mary Thompson
straight to the creek.
.
"Q. Is that what you sold him sJ1own on tbe Pugh plat as
Lot No. 2, which contains 4.02 acres and whicl1 is surrounded
by the red lines 7
"A.. That is right.
"Q. ·was anything discussed about Iines7
.
'' A. I told him from llis line straigl1t to tbe creek.
"Q. And that was how long ago Y
"A. That was before he got the option f"

Willie R Ashby v. Napoleon Dumouchelle.

1i

· The law relating to Specific Performance bas crystalized
to where the discretion reposed in the Trial Court is no longer
caprious or whimsical. It must conform to certain fixed equitable principles. The complainant is not usually favored .. As
said in Grizzle v. Suthcrlmid, 88 Va. 584, 14 S. E. 3:32. lt requires a much less strength of case on the part of the defendant to resist a bill to perform a contract than it does on tho
part of the plaintiff to maintain a bill to enf01·ce specific per·
formance". The general principles governing the conditions
. under which Chancery Courts will -enforce Specific Per21 e formance of contract ii are so well known that there is no
necessity of stating them here. A Chancery Court will
satisfy itself completely that the minds of the contracting
parties have met on all the essentials of a written contract,
even thoug·h read and signed by the parties, before Specific
Performance thereof will be decr<.'ed. This Court in a .recent
case of C. ,t: 0. Railwav Co. v. TV. Tl'. Douf.liat, 176 Va. 244, 10
S. E. (2nd Ed.), Page 81, refused to decree Specific Performance of a contract certain in terms and signed by the
parties where the evidence showed that their minds did not
meet. To the same effect, Sec Printz v. McCleod, et als., 128
Va. 471, 104 S. E. 818. ·
The appellant's position in this case is, that the minds of
the contracting parties did meet on the description of the
property, the price to be paid therefor., but not the terms, as
it related to the 4.02 aere tract in t.he rear of the appellee's
property; but not on the whole tract, that the appellee or bis
attorney in drawing the option contract incorre~tly desciibed
neither piece of the property and then tried to so construe the
language as to force the defendnnt to sign a deed conveying
the whole tract. If this was tl1e complainant's intention, we
aver that the description in the written option is too indefinite to permit Specific Performnnce of the conveyance of
the entire tract of land and the terms l1ad not been agreed
upon. In fact no title examiner would approve the title to the
whole tract where both the Northern and Southern Boundaries
are unknown or could not be established and no amount of
acreage is stated. A surveyor could not possibly find the
Northern line of the property as Marie Thompson did
22° not exist. To fix the Southern '1)line as Fred Pilcher he
would have to go up· Swift Creek one-fourth of a mile.
(See Plat of Dellwood, Record, Page 85), which Pilcher did
own. No extrinsic evidence could possible have supplied
these defects, Sec 49 American Jurisprudence, Page 134,
Paragraph 115, Note 11.
The appellee in order to minimize the value of the whole
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tract, contends as docs bis two real estate witnesses, that
there is no entrance to the property. The appellant proves
by witnesses, a plat and a deed, thnt there is an entrance to
the whole tract, which under the decision of the Trial Court
nppellce will get on a silver platter.
Specific Performance of the Contrart should also be refused
because of inadequate consideration, and the hardship on the
appellant and the Pilchers. This f net considered along with
the inadequate description and terms, the misapprehension
nnd mistake as to the property and the entrance thereto
should be sufficient to convince any Chancery Court that the
appe11ee should not prevail.

CONSIDERATION OF '.rHE ASSIGNMENT OF ERROR
ASA WHOLE.
The appellee 's case, aside from the testimony of two real
estate men relative solely to values and the entrance, rests
entire]y·upon the erroneous constmction of an ambiguous description and indefinite terms in the option contract and his
own testimony. The appellant rests her rase on the testimony
of Fred Pilcher, her brother and herself. The testimonv of
these three fit together perfectly to show that she did. not
really want to sell any of this land; but thnt when she
23e did she would let the Pilchers 0 have a sufficient amount
to "square" their ]and with the Turnpike, since the car
line lmd been abandoned. J\Ir. Dumonclie1le admits she fully
appraised him of that. She also told it to her brother~ J. C.
Kollman. Mr. DumoucheUe only wanted that part of the land
back of his place. Here were three neighbors; tlie Pilchers
had lived there twenty years and appellant only two. If she
had wanted to sell the whole tract she would have talked to
Mr. Pilcher first. Her husband had offered to sell it to them
for $3,029, in 1928 (Record, Page 52). Yet the nppellee would
have you believe that she agreed to sell it to him for one-half
of that price fourteen· years Inter and against the very
brother's advice which appellee himself had encouraged her
to seek and thus cause her to violate her oral understanding
with her neighbor of twenty years standing to sc>ll him the
Southern corner, and in addition to that to part with a water
frontage which would enhance other property owned by her.
The only way I could conclude that the appellant agreed
to sell the whole tract of land to the appellee for $1,500.00 was
to decla1·e her "crazy". She did evidence her friendliness
to him when she agreed to seH to him the ''cream" of the
whole tract for $1,500.00 wI1en her own brothc>r would have
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given her that for it and Mr. Pilel1er says it was worth
$2,000.00.
THE NORTHERN BOUNDARY.

The option contract recites the property to be bound by the
]and of Marie Thompson on the North. The actual boundary
it will seem from the Pugh Plat was Swift Creek. 1Vhere did
the name ":Marie" come from? :Mr. Dumouchelle un24«< hesitating·ly tens •you he did not know where the Northern Boundary was when he talked to his Lawyer (Record, Page 20), although lie lived rigl1t at it and it was a
natural boundary. He would have ~rou believe his lawyer
drove fifteen (15) miles past tl1e land itself and the seller
to Chesterfield Court House to get this name to put in a mere
option. This is hardly believable. l\fr. Dumouchelle knew
l\Iary A. Thompson who owned the property joining him on
the North (Record, Page 25). Her S0utlie1·n line if extended
to Swift Creek is the Northern line of the property the appellant says she agreed to sell the nppellee. "Marie" is the
French name for Mary. Mr. Dumouchelle is said to be a
Frenchman. He is a foreigner with a peculiar accent. He
could have given his lawrer the name Mary and his lawyer
may have dictated tl10 name "'Mary" and the Stenographer
may have transcribed it ''Marie". The stenographer in
transcribing the depositions in this case made this mistake
at least five times. The stenographer would be much less
likely to transcribe "Margnret." as "Marie" than the name
"l\Iarv". Had tlie name '"Marv" been used instead of
"Marie" it would tend strongly 'to sl1ow that the appellant
and appellee bad meant the extension of Mary E. Thompson
line to Swift Creek, as the northern line.
SOUTHERN BOUNDARY.
The option contract gives the Soutlicrn line as the land of
Fred Pilcher, which gives credenC'e to Mrs. Ashby's testimony.
Mrs. Susan H. Pilcher, his wife. owned a beautiful home on
the South side of the whole tract and lier lmsband lmd a
neighborly agreement to straig-l1tcn this line by buying another small tract of the Ashby Propl"rty. l\Ir. Pilcher himself
owned a twenty-five acre tract of land up Swift Creek
25 41 one-quarter of a .,miles south of this property. If Mr.
Dumouchellc 's Attorney had gone to the Court House,
1m would have known 'Mr. Pilcher did not own the property
=next to ·the appellant. Botb the appellant and tbe appellee
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knew what part the Pilcl1ers want~d (See Record, Page 24).
If Mrs .. Ashby carriecl out her understanding with the
Pilchers, which the appellee knew about, then the lines drawn
perpendicular from the turnpike at the corner marked
"stone" on Pugh Plat running to Swift Creek would bear
out her contention that she onlv sold the 4.02 Acre Tract
back of the appelle 's land.
•
EAST~RN AND WESTERN BOUNDARIES, ETC.
,·

.

The Eastern and Western boundaries in the description affords no c·omfort to the appellee or any certainty as to the
description. These are given as the right-of-way of the Highway Department and Swift Creek, respectively, but these two
descriptions are equally applicable to the 4.02-acre tract and
the whole tract. The acreage is not given. The concluding
clause of the desc1iption does not say ( as it so easily could
have if it had been the intention of the parties) that it was
"all" of the tract. Mrs. Ashby had shown her deed and plat
of the whole tract to the appellant and they both knew what
amount of acreage it contained (Record, page 22), Dumouchelle tells you that she says she did not know the acreage
but guessed it was 3, 4 or 5 acres. The middle figure is almost exactly what it contained in the rear of the appellee, towit, 4.02 acres (Pugh Plat, Lot No. 2). A close study of the
actual wording contained in the option contract as to the
26e description appears to be nearer c.the description of the
4.02-acre tract than the whole tract. In lieu of the words
used therein, the words '' extension of Mary E. Thompson
Line to Swift Creek" would have been absolutely definite as
to the Northern line which Mrs. Ashby says she agreed to
sell. The words "Pilcher Property" squared with the Turnpike would have fixed the Southern line. The Eastern and
estern boundaries and concluding clause of the description
in the option agreement would not have to be changed a "jot
or tittle" to substantiate Mrs. Ashby. In fact the old-fashioned Justice of the Peace would have prepared an accurate
and definite description of the whole tract as there were only
two natural boundaries and M1·s. Pilcher's land on the South,
if that was what was intended-to be sold. The description of
the property back of the appellee was, however, somewhat
more difficult to define.
There is no difficulty in finding Court decisions regarding
the requirement of definite desciiptions of the prope11y contained in contracts, the specie performance of which are
sought. See Grayson Lumber Co. v. Young, 118 Va. 122, 86

,v
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S. E. 826; Smith v. Mullen, 113 Va. 671, 75 S. E .. 130; Rudisill
v. Whitner (N. C.), 15 L. R. A. 82, supra, and notes American
Jurisprudence, Vol. 49, Specific Performance, Paragraph 115,
and Preston v. Preston, 95 U. S. 200, 24 L. Ed. 494, where the
Court holds that uncertainty in the description of the property to be conveyed is fatal to a suit for specific performance.
For the inability of the appellee to use extrinsic evidence to
supply the defects in the description, see 49 American Jurisprudence, page 134, paragraph 115, Note 11.

27"

;tTHE INDEFINITE TERl\IS.

It will also be observed that the terms for the payment of
$1,500.00 purchase price mentioned in the option is as fol-

lows: "Payable upon reasonable terms to be agreed upon at
the time of the exercise of this option to purchase.'' The case
of Berry v. Worthman, 96 Va. 87, where the identicaf point
was involved, the Court held as follows:

"It is an elementary doctrine of courts of equity that they
will not specifically enforce any contracts unless it be complete and certain. In 01•dcr that any agreement, whether covered by the statute or not, whether written or verbal, may be
specifically enforced, it must be complete in all its parts; that
is, all the terms which the parties have adopted, as portions
of their contract, must be finally and definitely settled, and
none must be left to be determined by future negotiations;
and this is· t.rue without any regard to the comparative importance or unimportance of these several terms. Pom. Spec.
Perf. of Con., Sec. 145. • 8 3 This is positively denied by
the appellant, but if it were true the insuperable difficulty
remains that the terms of sale have never been finally and
definitely settled. The parties have never agreed as to the
time and terms of paying the deferred purchase money, .and
the court cannot make a contract for them."
The fact that the appellcc offered to pay in cash when he
accepted the option cannot change this positive statement of
the law as it is the rights contained in option which is sought
to be enforccd.
~IISAPPREHENSION AND MISTAKE .
. The equitable doctrine which permits a defendant to avoid
specific performance of written contracts when any element
· of misapprehension or mistake of material facts appear in a
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contract, has long been one recognized by the qourts.
eThe appellee only wanted the tract of land directly
hack of his property extending to Swift Creek. According to the appellant and her brother, no other line was ever
discussed. Why should she and her brother walk twice
through underbrush and woods to locate the line and view the
land on the 4.02 acres (Pugh Platt Lot No. 2), if :Mrs. Ashby
had agreed to sell all of the property which she owned on the
"\Vest side of the 100 ft. right-of-way1 It is positively ridiculous to think she would even have considered $500.00 for this
4.02-acrc lot, with most of the timber valued. at $500.00 located thereon, a·ud being the best part of tl1e property to
cut up into lots (Record, page 55). She knew well about the
outlet to the highway and would have told appellee thereof if
she had sold him the whole piece. The appellee and his witnesses tell you there is no outlet and they are right so far as
the 4.02-acre lot is concerned. This fact is convincing evidence
that the appellee only bought this lot. He even makes the absurd statement that he planned to build a bridge across Swift
Creek Pond (see Pugh Plat for its width), to the property of
his brother-in-law in order to get to the property he proposed
to buy from her and yet he has the face to come in Court and
ask its aid in forcing a widow woman to convey to him property which is worth more than twice what he agreed to pay
for it with an existing entrance to the highway and would
even go so far as to try to make Mrs. Ashby believe that
":Marie" in the description was intended for :Margaret
Thompson, the effect of which would have included
29° *her valuable home shown as Tract A on Pugh Plat. The
best case decided by. tl1is Court under similar facts is
that of lllillmmi v. Swmm, 141 Va. 312, 129 S. E. 66. This
Honorable Court is requested to read the facts and nlso those
gene1·al principles of law found on pages 31i, 318 and 319
the1·eof. Vol. 49 American .Jurisprudence, Specific Performance, Section 54, states the law as follows: MISAPPREHENSION AND l\lISTAKE28 9

,

"The equitable remedy of specific performance of a contract is governed by equitable considerations so completely
that the granting of relief is generally said to be discretionary; such relief is never granted unless it is in accordance
with equity and good conscience. It is well settled that equity
may properly and generally refuse to issue a decree of specific performance to compel a defendant to complete a contract which he entered into under mistake ancl which he would
not have entered into had he understood its true effect 0 s • •
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As is often stated, the agreement must have been ~ntered
into without misapprehension, misrepresentation, or oppres.."
sion. Specific pe1·formance not being a matter of right, equity
will refuse to enforce its performance when not clearly satisfied that it embodies the real understandin~ of the parties.
If the mistake is such as to prevent a meetmg of the minds
of the parties, there is, of course, no contract~ and there can
be no specific performance. Such a case arises where the
parties to the contract did not intend the same thing." 8 • •
'' It is sufficient that the mistake is one to wllich the plaintiff by his .acts has unintentionally l~ontributed. In fact, the
plaintiff's connection with the• mistake is not an essential factor."
While we do not attribute any actual fraud or misrepresentation to the appellee (that is not necessary), we do allege
ihat the appellee and bi's attorney are alone responsible for
the wrongful description of the property. Even though the
.appellant was negligent (which will be discussed later), under
the same autl1ority, American Jurisprudence, Sec. 55,
.30• we find this -»language: WHERE PLAINTIFF DID
NOT INDUCE OR CONTRIBUTE TO :MISTAKE"While it is a well-established doctrine that equity will not
,enforce a contract when the plaintiff contributed to or induced the defendant's mistake or misapprehension, the discretion of a court of equity to refuse specific performance of
a contract entered into under mistake is not limited to cases
in which the mistake was induced or made probably or possible by conduct, acts, or omissions of t11e plaintiff. Even
though the mistake is that of the defendant or his agent and
the· plaintiff is neither directly nor indirectly responsible
therefor, the court may and ordinarily will, refuse a decree
of specific performance where the mistake is a material one
and the enforcement of the contract under the circumstances
would be inequitable oi· n hardship to the defendant, particularly where the plaintiff does not claim to have changed his
position before he was notified of the mistake or suffered any
loss by reason of having· entered into the contract. If the
mistake was occasioned by the negligence of the defendant
hut the enforcement of the contract would be inequitable or a
great hardship to him, its specific performance will be denied.
In such cases the court is governed by tlie principle of hardship and unfairness equally with that of mistake."
See also Walker v. llcmlerson, 151 Va. 913, 145 S. E. 311.
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For a complete review of the law of Specific Performance,
· this Court's attention is called to the Anotations found in
65 A. L. R., pages 1 to 110, and Rttdisill v. Whittier (N. C.),.
15 A. L. R. A., ne,v series, page 81 and notes, supra.
INADEQUATE CONSIDERATION AND HARDSHIP.

to

It is hard conceive of anybody knowing more as to the
value ·Of µie property than the appellant's witnes~ Fred
Pilcher, who bad dealt in Real Estate for twenty-five years.
He had lived in a $30,000 home for twenty years located on
the south side of and adjoining this property; his wife owned
several lots on the north side of her home; he owned
31,)) o»fifty lots on Swift Creek, one-quarter of a mile away
of about one-half acre each. (See Dealwood Plat, Exhibit, page 85.) Lot No. 38 of this he had sold for $500. He
had bought this acreage in 1941 for $300.00 per acre. He
knew about the entrance to the Ashby property. The .quoted
testimony in the statement of facts above, showed how little
the two real estate agents testifying for the appelle, really
knew. Mrs. Ashby was not anxious to sell any of the property.
Her husband bad paid about $2,000.00 for it twenty-four years
befor~. She wanted to remain friendly with the Pilchers,
her neighbors for twenty years. She fully apprises the appellee of this, who by buying the whole tract of land would
have caused some feelings. She wanted to keep that part
back of her own property so as to give her frontage on Swift
Creek when the 100 ft. tight-of-way would be opened or acquired. She had already sold the appellee 472 feet on the
Turnpike. He had plenty of land for his business and residence. There is no hardship on him, nor is there any ~laimed.
The Pilchers, however, ai-e harmed. They run the risk oi
having a cheap residence built near their palatial home. (See
65 A. L. R., page 79.) Does equity under these circumstances
require her to part with her property? The case of Walker
v. llendersonr 151 Va. 913, 933, 145 S: E. 311, l1as this to say,
"That is, the contract must be certain, unambiguous, mutual
and upon a valuable consideration; it must be perfectly fair
in all of its parts; free from any misrepresentation or misapprehension, f rand or mistake, imposition or surprise
32• •and not an unconscionable or bard bargain; and its
performance not oppressive upon the defendant". A
complete statement of this equitable principle may be found
in 49 American Jurisprudence, pages 72, et seq., as follows,
to-wit: INEQIDTABLE RESULT OF ENFORCEMENT,
Section 58. Generally-
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"Equity in decreeing specific performance, requires, not
only that the contract be just and equitable in its provisions,
but that the consequences of specific performance likewise be
equitable and just. One of the general rules formulated and
followed is that this equitable relief will not be granted if, under the circumstances of the case, the result of the specific
enforcement of the contract would be harsh, inequitable, oppressive, or result in an unconscionable advantage to the
plaintiff, even though the complainant has no intention of
taking an unfair adv~ntage, and oven though the contract
may be valid and enforceable at law. In every case where a
specific performancc is asked, the question must be whether
the exercise of the power of the court is demanded to subserve the ends of justice and unless the court is satisfied that
it is right in every respect, it will refuse to interfere, etc."
THE LO"WER COURT'S OPINION.
The Trial Court did not see fit to make its written opinion
n part of the 1·ecord. Attorney for appellee has suggested
that he would quote it in full in his reply brief. The matter
comes before this court upon the same depositions and exhibits as were before the lower court, who has not seen tlle
witnesses testify or been on the land. His home is twice the
distance from the property than where this case will be argued.
His opinion proceeded to quote from 49 American J urisprudence, pages 108, 11, 69 and 17, the correct law as to specific
performance. He makes no point of the fact that the northern
and southern boundaries are not accurately described or to
the indefinitness of the description or the te~s of
33e "payment and cites no authority, but concludes the description is sufficiently definite to pennit of specific performance. His error is apparent from the foregoing facts
and law.
The trial Court then discussed the question of mistake in
the following· language, to-wit: "If such a mistake were
made in the description and the respondent has not lost her
right because of lier own negligence, this would be a good
reason why the contract should not be specifically performed,
etc. 0 0 " The fact that the land when originally purchased
with accrued interest amounted to more than the price stated
in the option somewhat bears out the contention of l\Irs.
Ashby that there was a mistake as does the conversation sbc
bad with her brother in regard to the sale of the land. If
@
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the land was really worth $3,000.00 as testified by Mr. Pilcher,
this would indicate that a mistake was made in the description of the land, but two real estato men testified that the land
wns only worth $1,500.00, which was the consideration namecl
in tbe option.'' The Court by this language completely nullifies positive facts of the price paid for the property (which
was $1,967.50 in 1921), the careful walking over the property
(4.02 ncres) with her brother, the unshaken opinion of Mr.
Fred Pilcher (who knew more than any living person could
know as to its value) and substituted tpe mere "hit or miss"
opinion of two witnesses who admitted they did not know the
number of ncres, but did know there wns no entrance ( which
is not true). The trial Court does not attempt to cit'C any
authority on the question of mistake. He should have read
Rudisill v. Whitener (N. C.), 15 L. R. A., N. S., page 81,
34') 59 S. E. *995, supra. The note to 15 L. R. A., N. S.,
pages 81, 82, 83, states, '' So if the mistake is not induced by the acts or conduct of the complainant, but is occasioned by the defendant's own negligence, and it is a material mistake, and it would be a hardship to defendant specifically to enforce the contract induced thereby specific performance will be refused". See other notes from same authority under beading, "General Doctrine, and Boundaries,"
etc.
Then the Court continues: '' Mrs. Ashby testified that she
did not read the contract before she signed it. I am of the
opinion that a pe1·son cannot claim the advantage of a mistake in n contract which he does not read, if be is literate and
there are no circumstances to indicate fraud." It then cites
as its authority for this statement the general law of contracts found in 12 American Jurisprudence, page 629, instead
of the law as to Specific Performance, contained in the same
authority and cited above.
The erroneous description in the option contract was the
fault of the appellee or his attorney. I think 1 can safely say.
after thirty years' pmctice, not over ten per cent of laymen
read contracts which they are requested to sign when prepared by lawye1·s. Mrs. Ashby reposed confidence in her
friend and neighbor, the nppellee, and thought he would not
mistreat ber as they had thoroughly agreed on the lines. He
did not give her much of an opportunity to read the option
contrnct which he could have walked a f cw yards and handed
her. He did not leave her a copy which is the better
35'° practice. e As his attorney drew it, it must be construed
more strongly against him. If he hacl not been con-
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acious of the error, why the first time afterwards when he
got ready to take up the option did he say to her '' that h'e Jw.4
·it all". "Moreover, if she had read the contract with the name
:Marie (or Mary) as being on the North and Fred Pilcher on
the South, in the light of the physical facts and conversation
nnd the trust she had in her neighbor to do the right thing,
she probably would have signed it anyway. The Court thus
penalizes Mrs. Ashby at least $1,500.00 for this negligence,
not sensing tl1c greater fault was the appellee 's or his agent
in preparing the option with faulty description. Fortunately
the general law applicable to contracts, quoted by the Lower
Court is not the rule in Specific Performance cases and that
there is an appellate court which can rectify wrongs and is
110t bound by the unreasoned opinion of a Trial Court.
The Trial Court's opinion is absolutely silent as to the
terms of the sale and the entrance into the property and its
value thereto, the absence of which partially accounts for the
small value placed on the whole tract by the two real estate
witnesses. Wl1ile appellate courts prefer to follow the Trial
Court, when tho whole controversy, even all of the exhibits
are before it, its chief concern is doing justice to litigants and
applying all those equitable principles which have become fixed
in our Jurisprudence.
3

,

C0NCLUSI0N.

In conclusion, :Mrs. Ashby is not trying to escape the en·
forcement of any contract she has made. She has not re·
fused to deed the property which she sold, see her Attorney's
letter, Defendant's Exhibits Nos. 4 and 5. She does, how-.
ever, deeply feel the action of the appellee, one who she had
so often befriended, in his attempt to take away from her by
the aid of an equity court, property which she did not sell
liim and to pav only one.half of what it is worth.
For these and the reasons given in the argument above,
your petitioner therefore prays that this Court grant her an
;1ppeal and su,persedeas to the decree rendered by the Cir.
cuit Court of Chesterfield County on October 10, 1945.
Counset docs not. at this time desire to state orally the rea.
sons for reviewing the decree complained of, and hereby
udopts this petition for appeal· and SU,persedeas, as his open.
ing brief in support of his argument.
Notice that this petition would be filed with the Clerk of
tl1e Supreme Court of Appeals, at Richmond, Virginia, was
given Robert J. Francis, Attorney for appellee, by delivering
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n copy thereof to him at his office, 510 Union Trust Building, Petersburg, Virginia, on the 3rd day of January, 1946.
WILLIE R. ASHBY,
By HARRY L. SNEAD,
Her Counsel,
303-5 Union Trust Bldg.,
Petersburg, Va.
SJ~ Harry L. Snead, an Attorney practicing in the
Supreme Court of Appeals of Virginia, do hereby cer'ti:fy that in my opinion it is proper that the decretal judgment complained of herein should be reviewed by this Ilonorable Court.
·
37@

HARRY L. SNEAD.
Received January 3rd, 1946.
M. B. WATTS, Clerk.

·January 16, 1946. Appeal and supersedeas awarded by the
Court. Bond $300.
M. B. 1.V.

RECORD
VIRGINIA~
Pleas before the Circuit Court of tl1e 0ounty of ChesteJ.":field on the 10th day of October, 1945.
Napoleon Dumonchelle, Complainant,
'I}.

!frs. Willie R. Ashby, Defendant.
IN CHANCERY.
BE IT REMEMBERED, That heretofore, to-wit, on the
22nd dav of January, 1944~ came the Complainant and filed
in the Clerk's Office of tl1e Raid Court his Bill, which is in the
following words and figures, to-wit~
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page 2 } Virginia :
In the Circuit Court of the County of Chesterfield.
Napoleon Dumouchcllc,

v.

,vmie R. Ashby.
BILL OF COMPLAINT.
To the Honorable J. G. Jefferson, ,Judge~ of ~aid Court:
The Bill of complaint. of NapolPon Dnmouchelle of Chesterfield County, Virginia, respectfully shows unto Your Honor
the following facts:
1. That by a written option elated ,June 5, 1942, and recorded in the Clerk's Office of the Circuit Court of Chesterfield County, Virgfoia, in Deed Book 273, at page 178, Willie
R. Ashby, widow, the defendant herein, gave and granted to
Napoleon Dumouchelle, your complainant, his heirs and assigns, in consideration of the sum of $25.00, the receipt of
which was acknowledged in the said option, the exclusive
right or option to purc11ase at any time within two years from
the date of the said option, the following described property:

All that certain tract of land situate in Matoaca District
Chesterfield County, Virginia, which is bounded on the east
by a strip of laud owned by the State Hig·lnvay Department;
on the South by Fred Pilcher's property; on the West by
Swift Creek and on the North by property now or formerly
belonging to :Mai·ic Thompson and being the property owned
by 'Willie R. Ashby which lies between the strip of land owned
by the State Highway Department and Swift Creek.
2. The property hereinabove described is owned by said
'Willie R. Ashby, said land having been conveyed to Cornelius
A. Ashby, husband of ,vmie R. Ashby, by deed dated April
_15, 1921, from J uJia Howald and others., arid recorded in the
County Clerk's Office aforcsaid in Deed Book 164,
page 3 } at page 309, nnd is item one in said deed. The said
Cornelius A~hby having departed tl1is life in the
year .1938 and leaving surviving llim as his sole heir at law
his widow, "\Yillie R. Ashby, said Cornelius A. Ashby leaving
no surviving issue nor brothers nor sisters nor any descendants of any brothers and sisters and both of his parents hav-

30

Supreme Court of Appeals of Virginia

ing predeceased him. A certified copy of the deed hereby
mentioned together with n pint showing tl1e property under
option and containing· 7.42 acres is herewith filed, marked
'' Exhibit A'\ and pruyed to be taken and read as a part of
this bill.
3. By the terms of the option, if and when the same was
exercised, the said Napolean Dumouchelle was to pay the
said ,vmie R. Ashby the sum of $1,500.00 pnyable upon reasonable terms to be agreed upon and on which said $1,500.00
the sum of $25.00 already paid was to be credited.
4. In tlie eve11t of the acceptance of the option within said
two years and the payment of the pmchase price, the said
,vnlie R. Ashby agreed to deliver to tl1e said Napolean
Dumouchelle or to whosoever he should direct in writing, a
deed with.General ·warranty carrying good title clear of all
encumbrances, conveying the real estate mentioned and described; the oribrinal of said option signed by both parties and
which bas been admitted to record as aforesaid, and marked
'' Exhibit B" for identification, is filed with this bill and
prayed to be tak~n and rend as a part thereof.
5. That during the early part of January, the complainant,
Napoleon Dumouchelle, called upon said Willie H. Ashby, the
defendant herein, aucl ndvised her that he, the said Napoeon
Dumouchelle, desired to exerdse the said option and purchase the real estate and that he was ready, willing and able
to pay the consideration set forth in the option in
page 4 } full, in cash, and requested that she have prepared
a deed conveying to him the said real es.tate and
execute the same at which time he wouid pay the balance of
the purchase price., to-wit: $1,475.00, in cash.
6. Tlmt at this time your complainant alleges said Willie
R. Ashby refused to convey the propel'ty as set forth in the
option and offered to deliver a deed to a part thereof for the
same consideration as set forth in the option, which offer
your complainant refused.
7. That on the 10th day of January, 1944, R. J. Francis,
your complainant's attorney, acting for your complainant,
sent a registered letter with return receipt requested to said
,vmie R. Ashby requesting a deed for the property set forth.
in the option and offering to make payment as aforesaid and
in response to this the defendant, ,vmie R. Ashby, requested
that said R .•T. Frnncis ancl Napoleon Dumolchelle call at her
home, which they did, and at which time she advisl•d them that
she did not intend to convey tbe wbole of the prope11y as described in the option but would deliver a pa rt thereof as it
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was not her intention wl1en she executed the option to sell
~11 of the property but only to sell a part thereof.
8. Your complainant alleges that when he took the option
,on all of the said property as described in the ag1•eement, that
the matter was fully explained to ,-vmie ~ ARhby and that he
is now desirous of pnying the said purchase price and 11ave
the property deeded to him.
9. Your complainnnt a1leges that in negotiating
page 5 } for the option with the said defendant, \\Tillie R.
Ashby, lie made an offer of a lesser amount~ to-wit:
$500.00 for the portion of the property that the defendant
now wishes to convey to your complainant nud that when this
offer was refused he definitely made an offer for an option
on all of tl1e property owned lly the said ,vime R. Ashby in
the County above mentioned, lying between u strip of land
owned by the State Highway Dt'!partment (fonnerly right-ofway of the Virginia Electric & Power Compnny) and Swift
Creek, and this is the property on wllich said "7illie R. Ashby
gave the option and which is liereinabovc described and which
now said "'\Villie R. Ashbr refuses to convey in accordance
with the terms of the said option.
10. Your complainant is advised tliat by virtue of the foregoing fact that lie is entitled to come into a Court of equity,
praying for a decree of specific performance of the said contract or option by tl1e said defendant; and, in case the said
def end ant shall fail or 1·efuse to perform lier agreement when
so required by the Court's decree that the Court will appoint
a Special Commissioner to convey the said property to your
complainant herein. and to receive from your complainant
J1erein the balance of the purchase price, to-wit: $1,475.00 and
that all liens that may be dett'!nnined to be against tl1e property so conveyed be paid and ca11celled.
11. Your complainant avers his willingnesR to make the
payment required in said agreement and l1ere offers to pay
the same into Court 01· in any manner tliat the Court shall
deem proper and may so ordc>r.·
12. In consideration of tbe p1·c>mises and for as much as
your complainant is without remedy save in a Court of equity
where matters of this kind arc alone and properly cognizable
and that the ends of justice may he met, your complainant
prays:
page 6}

a. That said \,Villie R. Asl1by be made a party
defendant to this bill and mav answer the same but
not under oath, the oatb heing lil}rCby expressly waived.
b. That a decree may be entered against the defendant, re-

32

Supreme Court of Appeals of Virginia

quiring her within such reasonable time as the Court may
order to deliver a deed with General Warranty, carrying good
title to the said defendanfor w11omsocwe~ he may designate in
writing upon the payment to her the remainder of the said
purchase-price as set forth in said agreement of option; and,.
in default of the said defendant delivering the said deed as
aforesaid that the Court appoint a Special Commissioner for
the purpose and that he shall deliver to your complainant orwhomsqever he may designate in writing., a deed with Special
Warranty~ carrying good title to your complainant and to,
receive from your complainant said $1,475.00.
c. That all such things be ordered and done as may be
necessary for the complete disposition of this cause and for
such other relief, both general and special as to equity may
seem meet and the nature of the case may require.
And your complainant will ever pray, etc.
NAPOLEON DUMOUCRELLE,
By counsel.

R. J. FRANCIS, f. c.
page 7 ~

"EXHIBIT A'".

THIS DEED, made t11is 15th day of April, in the year 192Ip
by and between Julia Rowald, unmarried, W. A. Rowald and
Delia Howald, his wife, the said ,Julin Rowald and w:. A.
Howald, being the only heh·s at law of John Rowald, deceased, parties of the :fhst part, and Coe11elius A. Ashby,
party of the second part.
·
WITNESSETR: that for and in consideration of the sum
of Nineteen hundred and sixty seven dollars ancl fifty cents
($1,967.50) cash in hand paid, by the party of the second part
to the parties of the. :first pa1·t, the receipt wheof is hereby
acknowledged, the said parties of the :first pnrt do hereby
grant and convey, with General "\Varranty, unto the said party
of the second part, the following property, to-wit:
All of those two certain tracts or pnrcels of land, together
with nll improvements t]iereon and appnrtenances thereto belonging., lying, being and situate in Matoara Uagisterial District, in the Connty of Chest~r:field, Virginia, abont three·
miles f1·om the City of Petersburg and described on a plat
made by W. "\V. LaPrade & Brothers, dated .April 14th, 1921,
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which is hereto attached and made a part of this deed, as
follows:
(1) Beginning at a white oak, as shown on said plat, the
same being on the line which divides the property hereby conveyed from the property of F. K. Clements, thence S 87° 23'
E 357 feet to an iron pipe on the right of way of the Richmond
and Petersburg Electric Railway, thence northwardly along
the said right of way 162.1 feet to an iron pipe, thence continuing along said right of way N 29° 15' W 1115 feet to the
border of Swift Creek, shown by an iron pipe0 tlience in a
Sotithwardly direction along the border of Swift Creek, as
the same meanders to the point of beg-inning at the said white
oak and containing seyen and forty two hundredths (7.42)
acres as shown on the said plat.
page 8 ~ 2. Beginning at a point on the Richmond and Petersburg Turnpike, designated by a stone, as shown
on said plat, said stone being on the line dividing the property hereby conveyed from other property of C. A. Ashby,
thence running North 29° 15' '\V 1212 feet to a concrete
marker, thence in a northwestwardly direction 15.5 feet to
an iron pipe,·thence in a '\Vestwardly direction three feet to
an iron pipe, on the right-of-way of the Richmond and Petersburg Electric Railway, thence S 29° 15' E 1245 feet along the
line of the said right-of-way to the Richmond and Petersburg
Turnpike, thence in a northeastwardly direction along the
said Turnpike to the point of beginning, and containing 0.45
acres, as shown on said plat.
The property hereby conveyed being a part of the same
property conveyed to John Rowald by deed from 0. F.
Clouser and wife., dated July 11th, 1885, and recorded in the
Clerk's Office of Chesterfield County, in Deed Book 71, at
page 145.
The said parties of the first part covenant that they are
seized in fee simple of the property hereby conveyed; that
they have the right to convey the same to the grantee in fee
simple; that they have done no act to encumber the same;
that the said grantee shall have quiet possession thereof free
· from all encumbrances; and that they will execute such further assurances thereof as may be requisite. ·
,vitness the following signatures and seals:
JlJLIA HOW ALD

,v. A. HO'\V'ALD

DELIA ROWALD

(Seal)
(Seal)
(Seal)
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State of Virginia,
County of Chesterfic]d, to-wit:

I, J. G. Thompson, a notary public, in and for the
County of Chesterfield, in tl1e State of Virginia, do
horeby certify that Julia 1-Iowald, unmarried and
"\V • .A. Howald, whose names are signed to the foregoing writing·, bearing dnte on the 15th day of A.p1·il, 192l, l1ave severally acknowledged the same before me in my City and State
aforesaid.
:My commission expires on the 17th clay of ,July, 1922.
Given under my hand this 15th day of April, 1921.

page 9

~

J. G. THOMPSOK,

{Notarial Seal)

Notary Public.
State of Virginia,
City of Newport News, to-wit:
I, John T. Jobe, a Notary Public, in and for the City of
Newport News, in the State of Virginia, do hereby certify
that Delia Rowald, wife of "\V. A. Rowald, whose names are
signed to the foregoing writing, bearing date the 15th day of
April, 1921, has acknowledged the same before me in my City
and State aforesaid.
My commission expires on the 14th day of Febr., l.924.
Given under my hand this 18th day of April, 1921.

JOHN T. JOBE,
Notary Public

(Notarial Seal)
Virginia:

In the Clerk's Office of the Circuit Court of Chesterfield
County, the 16th day of .June~ .1921, this Deed was presented
and, with the Certificate nnd Plat, admitted to record at 1 :30
o'clock, P. M. $2.00 in Internal Revenue Stamps being affixed and cancelled.

Teste:
PHILIP V. COGBILL~ Clerk.
A copy from Deed Book 164-, page 309, in the Clerk's Office
of the Circuit Court of Chesterfield County, Virginia,
·
Teste:

,vALTER N. PERDUE, Clerk.
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Note: A copy of tho Pint l'ofcrred to above is attached to
the defendants depositionr;., mid marked "Exhibit No. 8".
page 10}

EXHIBIT ''B".

THIS AGREE'MEl'\~, made this 5th day of June, 1942,
by and between "Willie R. Ashby, widow, party of the first
part, and Napoleon Dumouchcllo ,party of the second part.
,vITNESSETH: That the said party of the first part in
consideration of the sum of Twenty Five ($25.00) Dollars,
cash in hand paid, receipt whereof if, hereby acknowledged,
does hereby give and grant to the said party of the second
part, his heirs and assigns, the exclusive right or option to
purchase at any timo within two years from the date hereof
All that certain tract of land situate in Matoaca District,
Chesterfield County, Virginia, which is bounded on the east
by a strip of land owned by the State Highway Department;
on the south by Fred Pilcher's p1·operty, on the west by Swift
Creak and on the north by property now or formerly belonging to Marie Thompson and bC'ing the property owned by
"Willis R. Ashby which lioR betweC'n the strip of land owned
by the Stato Higl1way Department :;md Swift Creek
for the consideration of Fifteen Hundred Dollars ($1,500.00)
payable upon reasonable terms to be agreed upon at the time
of the exercise of this option to purchase.
It is understood and agreed between the parties that the
party of tho second part is to notify in writing the party of
the first part within two years from the date hereof before
the expiration of this option- of liis intention to take, accept
and purchase said property nt whil'b time the terms are to
be agreed upon by the parties and in the event of a purchase
the Twenty five Dollnrs ($25.00) paid in consideration of this
option shall be considered as part of the purchase price.
In case notice of acceptance is given as aforesaid, the said
party of tlrn first part, lrnr heii•s and assigns, ngree to deliver
n Gone1·nl Warranty <lood carrying good title, clear of all encumbrances to the snicl party of the second part or to whomsoever he shall direct in writing.
page 11 } Time is tlie essence of this option and if the
party of the second part, liis heirs and assigns,
shall not notify tlie party of the first part, her heirs and assigns that be elects fo take, acl'ept and purchase said prop-

,
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erty at the price and upon reasonable terms at and before
the expiration of two years from the date hereof, then thi1t
agreement shall f orthwitb become null and void and of no
effect.
Witness our hands and seals the day and year above written.

1\IRS. "\\'ILLIE R. ASHBY
NAPOLEON DUMOUCHELLE

(Seal)
(Seal)

State of Virginia,
City of Petersbm·g, to-wit:
I, Pearl L. Sadler a Notary Public in and for the County
aforesaid, in the State of Virginia, do certify that Willie R.
Ashby, widow, and Napoleon Dumoucbelle, whose names are
signed to the foregoing and ahove annexed writing, bearing
date on the 5th day of June, 1942, have severally acknowledged the same before me in my City and State afore said.
Given under my hand this 6th day of June, 1942.
:My commission expires on the 2oth day ~f March, 1944.
(Notarial seal} ·

PEARLE L. SADLER,
Notary· Public·

Virginia:
In the Clerk's Office of the Circuit Court of C11esterfi.eld
County, the 12th day of .June, 1942, this agreement was presented and with the certificate, admittecl to record at 10
o'clock A. M.
·
Teste:

,vALTER N. PERDUE, Clerk.
~

And at another day, to-wit, on the 21st day of
February, 1944, came the defendant and filed her
"Answer to Bill of Complaint", which is in the following
words and :figures, to-wit:
·
page 12

Napoleon Dumouchello, Plaintiff

v.

Willie R. Ashby, Defendnnt

, ·
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ANS,VER TO BILL OF COMPLAINT.
The answer of ,vmie R. Ashby to a bill of complaint exhibited against her in the above styled eause pending in the
Circuit Court of Chester.field County.
The said ·wmie R. Ashby~ Defendant, in answer to said Bill
of Complaint or so much thereof as ::-he is advised it is material that she should answer, answers and says:
(a) That the statements contained in Paragraphs 1, 2, 3,
4, 5, 6 and 7 are substantially correct except for the last
sentence in Paragraph 2, wherein reference is maqe to a plat
showing· the property under option as containing 7.42 acres,
which is not correct as is more specifically shown hereafter.
(b) Thnt the allegations contained in Paragraphs 8, 9, 10
and 11 are absolutely false and tlle same is expressJy denied
by your re1:1pondent.
And now that this Honorable Court may be more fully advised as to the facts and circumstanees surrounding the facts
of said agreement, your respondent alleges as follows:
1. That on the 15th day of November, 1940~ by her deed
recorded in the Clerk's Office of the Circuit Court of Chesterfield County, Virginia, in Deen Book 262 at page 88 she sold
and conveyed unto the said plaintiff a triangular lot or parcel
of land fronting four hundred seventy three (473) feet on
the West side of the Richmond-Petersburg Turnpike, on
which he has construeted his place of business
page 13 ~ known as "Swift Creek Farms", the Northern line
of which lot runs along the property now or formerly belonging to Mary Thompson.
2. That sometime during the summer of 1942 the said
Dumouchelle whose place of business is just a few hundred
feet from the home of your respondent came to her for the
purpose of securing an option . to purchase the property
owned by your respondent directly bar.k of his place of business extending to Swift Creek, and at that time the said
plaintiff and your respondent went on the property and
pointed out the lines thereof wl1ich he offered to buy for the
consideration of $1,500.00.
3. That, being very reluctant to sell said property, your
respondent had her brother, who frequently advised her in
business matters, go over the land with her and they walked
over the boundaries which had been suggested by said plain-
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tiff; at which time her said brother advised l1er that he would
be willing to pay $1,500.00 for the land himself, but your respondent feeling that said Jund would be more beneficial to·
the said plaintiff and having been a close friend and neighbor
of the plaintiff's wife and h<>r fnmily for many years, that
she finally agreed to give said option to said plaintiff.
4. That some days thereafter said plaintiff left at the home
of your respondent the alleged agteement. At that time having full confidence in the honesty and integrity of said plaintiff to whom she had rcnclerecl many favors, she did not read
the option which she afterwards signed before a Notary
Public; and n copy thereof was not given her.
5. That at no time did your respondent ever consider selling to said plaintiff anything except the property
pag·e 14 ~ directly behind his lot, as e1he desired to keep the
property back of her own home and the home of
l\fary Thompson, and the option which she signed shows the
northern line of the property to be along that now or formerly
belonging to Marie (l\fury) Thompson which is a mistake as
the Mary Thompson property does not at any point touch
the property described or supposed to be included in said
option contract; but that the correct lines on the North of the
property, which was ornlly agreed upon was a continuation
of the line separatin:i the property of the said plaintiff and
the said Mary (Marie) Thomp~on in a straight line to Swift
Creek, which is dirc('tly in the rear of the property formerly
conveyed by said respondent and now owned by said plaintiff.
6. That she was utterly amazed and surprised during the
month of November, 1943, when said plaintiff advised vour
1·espondent that he was ready to settle for the land, stating
"You know I got nil of the land back of your house"; to
which your respondent replied "You know that you only got
that behind your place of business to Swift Creek North of
the continuation of Mary Thompson Line".
7. That your respondent's husband purchased the 7.42
acres on April 15, 1921, for the eonsidenltion of $2,000.0Q,
and that on the day that snid option was given and ever since
that time said property was worth more than $500.00 an
Acre or around the sum of $4,000.00, and therefore, under no
circumstances would she l1ave sold the entire property to any.
body for the consideration of $1,500.00.
8. That after your respondent refused to convey the 7.42
acres, tba't said plaintiff came to her house and endeavored
to force and intimidate her into signing the deed claiming
that said option even covered her home1 fronting on the Turn-
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pike, :and the other strip of ]and back thereof which is worth
more .than eight thousand dollars.
pnge 15} .9. Tliat your respondent is uow nnd l1as alwBys
bee11 willing to live up to and ca1·ry out the terms
of said -contract when properly interpreted .as to its northern
line according to the original intent .and purpose of ·both
parties, whereby said plaintiff will receive a deed for that
portion of the property which is directly behind his place of
business, but if he does not wa11t the property back ot his
place he is under no obUgation to tnlce the same, nnd she will
,gladly release him.
And now having fully answered said bill of complaint~ your
respondent prays to be hence dismissed upon the payment of
lier costs in this behalf expended
WILLIE R. ASHBY
HARRY L. SNEAD,
Her Attorney.

pnge 16 } And nt another dny, to-wit, on the 17th day of
·
October, 1944, came the plaintiff and filed his depo·sitions, which arc in the following ,vords and fignres, t0-wit:
Napoleon Dumouchelle, Complainant,

v.

·wmie R. Ashby, Defendant.
The depositions of Napoleon Dumouchelle and others taken
before tn~, Margaret Witzel, a notary public in and for the
City of Petersburg, in the Stato of Virginia, nt rooms 507508, Union Trust Building, Petersbul'g, Virginin, on the 20th
day of March, 1944, to be read ns evidence on behalf of the
-complainant in n certain suit in chancery pending in the Ciricuit Court of tho County of Chesterfield.
Present: Robert J. Francis, Esq., Counsel for Complainant. Harry L. Snead, Esq., Counsel for Defendant.
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N,APOLEON DUMOUCHELLE,
a witness. of lawful age, being first duly S\vorn, deposes and
says as follows:
By Mr. Francis:
Q. Please state your name, age and residence.
A. Napoleon Dumouchelle; age 43, Swift Creek.
Q. Are you the Napoleon Dumouchelle who is plaintiff in the
suit for specific performance of contract now pending in the
Circuit Court of the County of Chesterfield, in which Mrs.
'Willie R. Ashby is defendantY
A. Yes, sir.
Q. In the bill filed in this suit you have alleged that you
entered into a contract or option with Mrs. Ashby concerninB' the right to purchase a lot of land in Chesterfield County.
Will yon please state the circumstances under which this contract or option was secured 7 ·
A. SoJ!le time back in .1942, in the summer, I asked Mrs.
Ashby to sell me a piece of ground right in the
page 17 ~ back of my place just squared off with my place. I
offered her $500 cash at the time and she said she
would think it over, but she did riot think she would sell.
Things went along for about three weeks, and she came back
one Saturday afternoon and I said, "How about that piece of
ground. Are you selling t" She·said, "No, I don't think so,
because yon would have the best piece of the whole lot". I
said ''I realize I would have the best spot of the whole piece,
but I haven't got the money to buy the whole piece. If you
will take an option I will buy the whole piece for $1,500. I
won't have the money for at least two years, but if that is
satisfactory to you I will give you $25.00, and if I can raise
the money in the meantime I will have the land". She said
"I will think it over". I said, "You have plenty of time. I
think it is a fair price. See Chris, your brother and ask him
about it and see what he thinks". She said, "I will". It
was probably five or six weeks later that she was in one afte'rnoon with Mrs. Ritchie, who was staying with her, and I
asked her if she was willing to sell that piece and she said, ''.I
guess it will be all right". At :first she did not think so. I
said "I think it is a fair price. Let me take an option on
the whole piece". So before she left, she said, "0. K. get
the option drawn up and I will let you have an option on
the whole piece". And I instructed :Mr. Francis, my attorney, to draw up the option on that tract of land and Mr.
Francis told me to stop at the Master Chevrolet and leave
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the option there to be signed and for me to give l\Irs. Ashby
the money. At the time I was working at Camp Lee and thut
was the reason we arranged it that way. So I did not see
Mrs. Ashby that night I brought the money to her home. She
was not in and I left the money with :Mr. Reynolds and told
him what it was for, and for her to sign the option at the
Master Chevrolet any time she happened to be in town, and
that was all she would have to do, read the option and sign
it. I did not see Mrs. Ashby any more for a long time, possibly two or three months, and no more was said about the
option until I got ready to take it up. It was in September,
I told Mrs. Ashby I was going to take up the option soon and
she said, "I don't believe I will sell it to you". I said, "Well,
my dear lady, don't you know what an option isP' She said,
"Yes, I know, but I have decided not to sell". So no more
was said until I got ready with the $1,500 to take up the option, which was sometime in January. Then I took the money
to her home and told her I was ready to take up the option,
and she said I was not going to get the land because she
thought I was giving her $1,500 for a piece of land that I
bud previously offered her $500 for, and I told her she was
entirely mistaken, that naturally I would not jump price of
$1,000, for that same tract of land that I had previously offered her $500 for, and that I had an option on that whole
tract of land and was going to take it up, and I brought her
to the Courthouse to see Mr. Perdue, that he might try to
have us compromise and arrange for that tract of land. Mr.
Perdue asked l\Irs. Ashbv how much she wanted for the tract
of land that she was wiliing to sell at the back of my place.
He said, '' If you ar~ willing to compromise, maybe you can
get together and save yourself a lot of trouble". So then be
asked her if she would, compromise it, and she said she would
for $1,500.00, and I told her that was not compromising. She
wanted the price for the small tract I had offered her for the
whole piece, so I decided to let the court take it over.
Q. Mr. Dumouchelle, you own a triangular piece of land
which is bounded on the east by the pike and on the west by
the strip of land mentioned in the option as "state highway
department", and on the north by a piece of property known
as :Mary A. Thompson's property. Is that corpage 18 } rect!
A. Yes, sir, that is right.
Q. You purchased this piece of property which contains
1.65 acres from l\frs. Ashby Y
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A. Ye_s, sir.
Q. As I understand from your statement, you first went to
l\lrs. Ashby to buy a part of her property that was to the
west of your property, and which lay directly behind your
propertyt
A. That is right.
Q. ·what did you offer for that piece?
A. $500.00.
Q. She refused that offer 1

A. Yes, sir.
Q. ·when you then made the offer of $1,500, was the amount
of acreage discussed?
A. I asked Mrs. Ashby how many acres she thought the
piece had. She said she did not know. I said "vVhat do you
think?" She said, "I don't know. Three or four or five
acres, I g;uess". I said, "Well, regardless, I will give you
$1,500 for the whole piece".
Q. Were the lines discussed at that time?
A. No. I just pointed to the whole piece by the side of the
railroad. I said the property back of my place. I didn't
have the money at the time and told her I had to wait two
years.
.
Q. Your option is dated June 5, 1942, and I believe you said
it ran two years. Within these two years, did you offer to
comply with the terms of the contract Y
A. Yes, last January.
Q. Did you offer to pay her $1,475.00 balance of the purchase price i
A. Yes, sir.
Q. Did she accept it f
A.-No.
Q. Did you write her a registered letter (you or your attorney), dated January 10, 1944, offering to comply with the
terms of the contract Y
A. Yes, sir.
Q. Did l\Irs. Ashby accept the $25.00 which was gh•en for
the option, and to be later credited on the purchase
page 19 ~ price Y
A. Yes, sir, she did, and I did not hand it directlv
to her, but I handed it to Mr. Reynolds, but he told me he
had given it to :Mrs. Ashby.
Q. Was it ever returned to you T
A. No.
Q. You spoke of leaving the option at the :Master Chevro-
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let Company on East Bank Street, Petersburg, Virginia. Were
you present when :Mrs. A~hby signed it?
A. No.
Q. Why did Mrs. Ashby go there to sign it T
A. I was working at Camp Lee, and I asked if it would be
all right because of the fact that the notary public was thereQ
and ·Mrs. Ashby goes into town three or four times a week,
and I knew it would be convenient for her to drop in there
.and sign the option.
Q. And she did sign it there?
A. Yes, sir.
Q. Was it acknowledged before a Notaryf
A. Yes, sir.
Q. Was it recorded f
A. Yes, sir, in Chesterfield County.
Q. Mr. Dumouchelle, did you ever offer $1,500 for a portion of that property which is the portion which lies directly
behind or west of the portion you already owned?
A. No.
Q. )Vould you consider $1,500 a fair price for all that seven
acres?
A. Yes, sir.
Q. Do you still consider that a fair price f
A. Yes, sir.
Q. Would you have considered paying $1,500 for a pol'tion
of iU
A. No.
Q. Has Mrs. Ashby 1·efused to convey to you the property
described in the option f
A. Yes, sir;
page 20} Q. Mr. Dumoucbelle, in the option the property
is described as being bounded on the south by Fred
Pilcher, is that correct t
A. Yes, sir.
Q. As being bounded on the west by Swift Creek, is that
rigf1t?
A. Yes, sir.
Q. And on the north by Marie Thompson?
A. That strip goes to the highway at that point.
Q. Is there a Marie Thompson that now owns or did own a
strip of property that touches Swift Creek near where the
old right of way of the Virginia Railway and Power Company runs through 1
A. Yes, sir.
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~y Mr. Snead: T1!is question and_ any ~nswer thereto is
obJected to unless this witness knows to his own knowledge
by looking at the records at Chesterfield Courthouse that
:Marie Thompson, stated by him, has property on the north
side, or has ·ever had property on the north side of the property, which he alleges to have the option on.
A. (Continued) I got my information from Mrs. Blakely.
Q. Who is Mrs. Blakely and where does she live Y
A She lives in that home formerly owned by Margaret
Thompson.
By Mr. Snead: The above question and answer thereto are
objected to as being hearsay.
Q. And that was the boundary you gave your attorney
when be drew up the option Y
A. Yes, sir.
Q. And it was based on information received from you by
Mrs. Blakely that Margaret Thompson had formerly owned
the property she now lives in Y
A. No, not at that time. I did not know where the boundary
was when I gave it to my attorney, but I gave him information that it was a strip of land west of the state highway.
Q. Mr. Dumouchelle, regardless of what you lrnve said
about the northern boundary of the property you were purchasing, did you mean to imply that you did not know where
the northern boundary was or that you did not know who
owned the land near there Y
A. I did not know who owned the land near there.
page 21 } Q. In your option the description ends with the
following: '' and being the property owned by
,vmie R. Ashby which lies between the strip of land owned
by the State Highway Department and Swift Creek". Is that
the property you claim the option on 7
A. Yes, sir, that is the property I told you.
Q. Does Mrs. Ashby own any other property with that
same description 7
A. No, not that I know of.
Q. Are you ready, willing and able to pay the $1,475.00
balance due if you are conveyed the property which is cov·
ered by your option!
A. Yes, sir.
Q. When this property was optioned, was the matter fully
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explained to Mrs. Ashby and did she understand what property was embraced in the option Y
A. To my knowledge, yes.
Q. In September, 1943, I believe you said that was the first
time you told Mrs. Ashby you were going to take up the option?
A. Sometime in the fall, along in September.
Q. And would you mind repeating what she said 1
A. She was into my place of business having a dish of ice
cream and I told her I would soon be having the land. I
thought I could raise the money very sl1ortly, and she said, "I
. have decided not to sell that piece. That piece belongs to
me and I am not going to sell". I said, "You have already
sold it, to my knowledge. I have an option on it, and as far
as I am concerned, it is sold". She said she was offered
more money for it and would not sell it at the price I offered
her. It remained that way until I offered her $1,500.00.
Q. In the answer of Mrs. Ashby, she states that she gave
you an option on the property directly behind your place of
business and extending to Swift Creek for $1,500.00. Is that
a fact?
A. No.
Q. You stated in your first statement that you asked her to
take the matter up with her brother. What was her answer?
A. She said she would, because she had always consulted
her brother on other deals and I liked him, and I thought it
was a good idea for her to see him.
Q. Did you ever after that ask her to talk to her brother ·1
A. The only time is when I offered her $1,500 for the option and she said she would think it over, and I
page 22 ~ said, '' See if that is not a fair price and let's try
to get together on it".
Q. And she said she would 7
A. Yes, sir.
Q. And after that was when she entered into the option with
you?
.
A. Yes, sir, no more was said.
Q. Do you know whether or not she read the option before signing iU
A. I could not tell you.
Q. It was there for her to 1·ead 'l
A. Yes, sir.
Q. And she acknowledged her signature before a notnryY
· A. Yes, sir.
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Q. Do you know anything about the cost of that property
to l\Irs. Ashby?
A. I did not know until I offered her $1,500 and she showed
me a deed where he had paid $1,978.00, I believe for the piece
of property that I have the option on, and .45 of nn acre for
a right of way was also in the same deed.
Q. At that time was there a quarry on the place?
A. I was told there was when he bought it.
Q. Was there some stone moved out of that place during
tho ownership of 'Mrs. Ashby's husband f
A. I could not tell vou.
Q. vVas any timbel' cut from it T
A. Yes, sir.
Q. Mr. Dumouchelle, the property you claim an option on.
Has that an entrance to any road?
A. Outside of the state highway, no. In other words, the
piece of property is bounded on the south side by Mr. Pilcher;
it goes to a point to Swift Creek on the west, and on the north
to what is now claimed to be the State Highway.
Q. So there is no outlet to the property whatsoever?
A. No, unless there was permission given by the Virginia
Electric to go across their propert)'. and allow them an outlet
.on the back of my place and the piece that extended east of
the railway.
page 23 ~ Q. In l\frs. Ashby's answer she said when she refused to convey the 7.42 acres, you came to her
house and endeavored to force and intimidate her into signing a deed, and claimed that the option even covered her home
which fronts on the turnpike. Is that truef
A. No.
Q. Do you remember nny conversation that would lead her
to believe you made such a statement 7
A. None. I would not expect anything like that.
Q. Do you claim any interest in her home?
A. No.
Q. Her land on which her residence is located is cut off from
the land under option by a strip of land owned either by the
Virginia Electric or the State Highway, is it not!
A. Yes, sir.
q. 1\frs. Ashby does own a right of way to the east of the
strip of land owned by the Virginia Electric and/or the State
Highway, does she noU
A. Yes, sir.
Q. ,vhen we mention state highway, we both mean n strip
0

(

Willie R. Ashby v. Napoleon Dumoucbelle.

47

Napoleon Dumouchelle.
of land, formerly right of way, that was the land of the Virginia Electric, and not Route 1, do we not j

A. Yes, sir.
CROSS EXAMINATION.
l3v Mr. Snead:

•Q. Mr. Dumouchelle, your first idea and purpose in buying
this property was to get a strip or parcel of land of the same
dimensions as the front owned by you on U. S. Highway No.
1, continuing back by parallel lines 472.35 feet, which is your
frontage on Highway No. 1 to Swift Creek. Was that your
original purpose 1
A. The strip of land I offered to buy, as I said, was in the
back of my place. She told me Mr. Pilcher wanted a piece on
the south side, so I did not expect that whole piece from the
hack of my line to Pilcher's for the $500.00.
Q. You said you offered to pay $500.00 for that portion of
the land in question which lies directly behind your present
property. Is that truef
A. Not the whole portion. I said n strip of land. We had
decided how big a piece. She said Mr. Pilcher wanted some.
Q. I am very anxious to get the conversation entered into
between you two wherein you agreed to or offered to buy the
land back of your present place. Please state just how mucl1
land you proposed to buy for this $500, using this plat of
the entire property dated April 14, 1921, made by W.W. LaPrade, Surveyor, designating on this plat what
page 24 } property you proposed to give her $500 for, marking the corners by some appropriate marking which
can be put into the record.
A. She told me she wanted to sell the piece marked in pencil on the original drawing attaclrnd to the deed recorded in
Deed Book 164, page 309. I did not know how big a piece.
She wanted to sell Mr. Pilcher a piece to straighten his land
out. I said "Let me buy the strip next to his to. build a home
for $500.00. That is as much as I said. There were no terms
or agreement.
.
Q. You wanted to buy a strip of land beginning at ''A''
~md coming down this line extending north 29° 15' west. How
far were vou to come down that so as to extend both lines to
Swift Creek 1
A. What I expected to get for the $500 was the land beliind tlrn Virginia Electric & Power Company right of way,
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which would be bounded on the south by a line perpendiculur
to the turnpike, starting at approximately point "A" as
shown on the plat dated Ap1il 14, 1921, and bounded on the
· west by Swift Creek, and bounded on the north by an imaginary line which. would be an extension of the northern line
of the property already owned by me, and which is shown:
on a plat of my property marked as north 85° 29' west, which
line separates my property from the property shown on the
plat as marked "Ma1'Y .A. Thompson".
Q. How many acres did you think yon were buying for
$500.00'l
A. I did not know. All I wanted was a strip of land to

build my I1ome on. I could not tell you bow many acres there
are on the land with timber and everything standing on it.
I asked ifrs. Ashby how many acres the1·e was and she said
she did not know.
Q. One thing you did agree on that it would be the samewidth as your property on the turnpike'l
.
A. Yes, when you squared off Mr. Pilcber's, you would
square off mine.
Q. If that were true, wouldn't that have taken iu more than
one-half of the seven acres, and nearly all of the timber?
A. Not all of the timber by any means. There are big
trees in the north section where there is low land, and we
have a stretch of low land where the creek winds back and
forth.
Q. ·what kind of trees?
. A. Some poplar and some pines. The pulp wood is about
50% merchantable at the present time. That is what the engineer from Hummel-Ross told me. It is not quite large
enough.
Q. What information did you give Mr. Francis to draw the
option agreement up7
A. I told Mr. Francis that Mrs. Ashby had agreed to give
me an option on the land west of the Virginia Electric, which
I thought was the Virginia Electric; Mr. Pilcher on the south,
and Swift Creek on the west, and he asked me where the
north point was, and I said the creek winds around and l1its
it on the north. So then he said he would look it up and find
what boundaries were, and he looked it up and read
page 25 ~ it to me and I told him he had it well covered.
Q. So when you left Mrs. Ashby at the time you
thought you bad agreed on the bounda1'Y of the property,
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you· did not know where tlle northern boundary of this property was?
·
A. Yes, I knew.
Q. And what did you tell l\Ir. Francis 1
A. I told .Mr. Francis the northern boundary was Swift
Creek.
Q. You told l\fr. Fruncis the northern boundary was Swift
Creek?
A. Yes, sir.
Q. You did not tell llim the northern boundary was Marie
Thompson?
. A. I did not know anything about Marie Thompson at the
time. I did not know their land extended to the creek. I
thought :Mrs. Ashby owned that strip of land sold to Mr. Hudson from the Stateway Highway hack to the bridge.
Q. So that language "Marie Thompson being on the north"
was the description which your attorney put in for you Y
A. Yes, he looked it up in the courthouse.
Q. Do you know Mr. Joe Thompson?
A. Yes, very well.
Q. Did you know l1is wife f
A. Yes, sir.
Q. Is she)iving7
A. No.
Q. What was her name t
A. I could not tell you if it was Mary or MiJrgaret.
Q. Is that the Margaret or Mary named in this blueprint,
dated November 21, 1941, made by Clodfelter & Schisler, Engineersf
A. Yes, that is right.
Q. And her name was Mary or Margaret 7
A. Yes, I don't know which. One or the other.
Q. Do you know whether your lawyer, without
page 26 ~ your knowledge, wrote as being the northern
· boundary, this Margaret (or Mary) Thompson,
which is shown on the blueprint dated November 21, 1941, or
not¥
·
A. He did not write it as the northern boundary.
Q. I am handing you what is supposed to be a carbon copy
of the original option agreement. I will ask that you carefully look at this and read into the reeord what is shown
therein with reference to the northern boundary!
A. "on the. west by Swift Creek, on the north by property
now or formerly belonging to Mary Thompson and being the
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property owned by ,vmie R. Ashby, which lies between the
strip of land owned by the State Highwny Department".
Q. I come back to the plat. Do you know whether your
attorney intended to refer to that line there or not If
A. That was not the line he worked on.
Q. V{hat line did you tell him 7
A. I told him the land extended to the bridge and as f nr as
I knew there was no northern boundary exc~pt to Swift Creek,
and he said he would look it up. I said Swift Creek bounded
it on the west and also the north, and I said that is all the
information I could give him.
Q. So that your nttorney did not write the agreement according to the boundaries which you gave him 1
A. He w1·ote it according to what h~ found. The strip of
land lying between the State Highway and the strip formerly
owned by Mrs. Ashby. There is a strip of land· formerly
owned by l\fary or Margaret Thompson, now owned by l\Irs.
Blakely that goes down to the creek.
Q. ,vm you show me that on your plaU
A. (Pointing to LaPrade Plat which will be hereafter introduced) The extreme northern line in the northeast corner
of the right of way of the Richmond Petersburg F.llectdc Railway Company, wherein it is marked "Margaret_ J. Thompson".
This is the poiut I gave him and he put that piece in there
so that it woul{l give him the northern boundarv between Mrs.
Ashby and the land I have an option on.
•
Q. Referring again to the LaPrade Plat, between what
lines shown, as I have marked them with pendl, did you think
you were buying 'I
A. From O to N to M.
Q. Will you look at this plat and if necessary get a miscrope,
and tell me if Margaret Thompson's line touches this property at any point whatsoever f
page 27 ~ A. No.
Q. So that the description contained in your option is not definite as to the nort1iern line, is it?
A. It is definite to the extent that it was all the property
lying west of the Vir&rinia Electric, now owned by the State
Highway.
Q. ·wm you tell me where you get the word "all"?
A. All the land west of the State Highway. I told him that
as far as I knew it was all the property west of the State High·
way or Virginia Electric.
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Q. So that your attorney again has written a paper different from wlmt you told him 7

Objection by Mr. Francis: Objection is made to this line
of examination because there iR no wav Mr. Dnmouchelle can
tell what understanding the attorney Iiad and it would therefore be necessai·y, as long as .Mr. Snead lmd insisted on continuing the line of examination, for mo to testify exactly as
to what Dumoucbclle aRked mo to do, aud I will certainly
testify.
By l\f r. Snead: Counsel for defendant will state that Mr.
Dumoucl1elle had a very good way of knowing what he told
his attorney, because his attorney fortunately put in writing
what he thougl1t was supposed to be in the agreement.

Q. You did not then, according to the language contained
in the option which you are asking the r.ourt to enforce specific
perforrnance of, use the language which would show that you
were optioning all of the property owned by Willie Ashby
which lies between the strip of land owned by the State Highway Department and Swift Creek.
A. Yes, sir.
Q. Mr. Dumouchelle, will you look at the plat (Clodfelter
plat) wherein you bought 1.65 n<.>res and show thereon the
point which would l1ave been ·a continuation of 'the line shown
thereon as extending north 85° 29' west. Is it the red letted
A. Yes.
Q. If you will take this Clodfelter plat and fit it up to the
LaPrade pint, you will arrive at a point somewhere near the
2 or 9 on the LuPrade plat, will you noU
A. Yes, sir.
page 28 } Q. Is not the "Margaret J. Thompson'' line,
sl1own on the.LnPrade plat, at the same distance to
the line of the property now owned by you as the Margaret
J. Thompson line shown on the Clodfelder plat as "y"7
A. I can't understand that question.
Q. Isn't tbe distance shown on the LaPrade plat in black
pencil between l\f and Z the same distance as is shown on the
Clodfelder plat from X to Zf ·
A. No. ·
Q. ,vhat is the difference?
A. There is an angle tl,ere. The other is straight across.
Q. Therefore, the Margaret .J. Thompson name shown on
the LnPrade plat is 100 feet from the line of the property
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you claim under option, whereas the line shown on the Clodf elder plat between X and y is 50 feet. Is that correct 1
A. Approximately. There would be a variance because of
the angle.
Q. With .the desc1·iption contained in your option agreement as to the northern boundary, you are nearer the Mary
E. Thompson line shown on the Clodfelder plat than you are
of the Margaret J. Thompson shown on the LaPrade plaU
A. Yes, sir, as to the imaginary continued line.
Q. As I understand from your testimony, Mrs. Ashby was
not very anxious to sell this property t
A. Not at first. She said "no~~Q. And she insisted that before sJ1e would give yon her answer she would see her brother, Christ
A. Yes, sir.
·
Q. And after she had seen her brother Chris some time afterwards, she did give you her final answer7
A. Yes, at first I offered her $500. She put up an argument
that the land I was trying to purchase for $500 had more
value. I agreed that it has more value, so I would take the
whole thing for $1,500, but I did not have the money and
therefore would have to work it on an option basis. Then
she said she would see Chris about it, and let me know, and
it was a month after that that she said it would be all right
and for me to ·have the option drawn up.
Q. You I1ave heard these two real estate men testify here,
and their testimony was that tl1e value of
property was
affected largely because of the fact that there was no right of
way to the property. How did yon expect to get to the property? (Referring to the testimony of H. w·. Zehmer and
R. E. Long, whose deposit.ions follow)
page 29 ~ A. The same way she clid. Through the State
Highway or the Virginia )Dlectiic.
Q. How do you know what she expected?
A. Because no other outlet was there unless the land was
turned back to her.
Q. \Vhat do you mean by the State Highway? The aban. cloned right of way of the Virginia Eleetric ¥
A. Yes, sir, it has been turned over to the State.
Q. Not for highway purposes¥
A. I do not know.
Q. What were you going to do if you could not get across
there1

me
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A. That is my problem. I can build a bridge across my
brother-in-law's land and go in the other way.
Q. ouldn 't it cost you right much 1

,v

Objection by 1\Ir. Franch,: Objection is made to tbe question on the grounds that wJ1at lfr. Dnmouchelle wanted to do
with the property and what he intended to do with it in the
future and the costs of any improvements., is a matter left
solely to him. It is immaterial and irrelevant.
By Mr. Snead: In answer thereto, what Mr. Dumouchelle
would Jiave to do to get an entrance to the property would
materially affect its value to him and others, and is therefore
relevant.

Q. Do you know anything about the timber value 7
A. No.
Q. Do you know the value of building sites on Swift Creek
or one or two miles up the creek 1
A. I know if I didn't have my property at tbe front, I would
not consider buying that property at any price, due to the
fact tha,t Swift Creek, during the summer months, practically
empties itself and has a peculiar odor due to the mud and dry
fish and other things that collect there. :Mr. Pilcher has a
deep hole where the water remains, but there are only one
or two spots where the water remains at a low level. That
is why I contend that I could build a bridge very easily during these few months of low water.
Q. Your purpose of building that would be to be near your.
kin people7
A. To walk across, yes. Over to Charlie's farm.
page 30 ~ Q. You were not speaking of building a bridge
for vehicles 7 ·
A. No.
.
Q. What you primariJy lmve been and are now interested
in is that portion of the property owned by l\Irs. Ashby wnich
is directly behind your propertyT
A. Primarily at $500 I was interested, but not at $1,500.
Q. Then you are not willing to take that part back of your
property and pay $1,500 for it 1
A. No.
Q. If you had a right of way or if the old Virginia Electric
1·ight of way was established as n highway, you would attach
a great deal more value to this property. Is that right 7
A. I would not, no.
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Q. ,vhyY
A. Because I wanted to keep it as a private place for myself.
Q. If you owned it and wanted to sell it: would you attach
more value?
A. If the Highway maintained it and kept it up for a building site, it might be something to it, but nothing outside of
that.
Q. You of course know Mrs. Ashby owns other property
back of her house shown on the plat to the hill, consist.ing of
n tract containing n:'t acres?
A. Yes, ·she owns a piece of property which is to the north
of the property which she sold me.
Q. Mrs. Ashby, in addition to the property which you claim
to .have an option on, has other properties on the east side of
the abandoned right of way (which is back of her home) and
the l\lary A. Thompson property, which, together! she could
use for the purpose of making home sites fronting on Swift
Creek?
· A. Yes, she could, if she owned the right of way and clid a
considerable amount of filling in.
Q. Mr. Dumouchelle, I think I undcn-stood you to say that
when you told Mrs. Ashby last fall that you wanted n deed
to the property and told her that you were to get all the
property, as you now claim, what did she say?
A. She said she wouldn't sell.
·
Q. Didn't she also tell you that she never agreed to sell you
the property you then claimed'!
page 31 ~ A. That was not the time I brought the money
to take up the option. I said, '' :Mrs. Ashby! I have
got to start working hard and put money aside to have the
$1,500 by spring to take up the option", and she said, ''I
don't believe I will sell it because I have been offered more
money than you want to give." I told her it was nll settled
and I thought she realized it.
Q. Did you have considerable controversy over the amount
of land you thought you had an option on 7
A. No, we did not talk about the boundaries until we got
ready to give the option.
Q. Then what?
A. She said "I did not s(>ll it to vou an;wav. You have
not got that much land. All you have got ·is the piece back
of your place.
Q. And then she ref used to cleed the property 'l
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A. That is when I wanted to compromise. If she had compromised I probably would Jiave taken the strip back of my
JJlace, hut she did not want to compromise.
By :Mr. Francis: I offer for the purpose of the record as
.an exhibit, plat made by Clodfelder and Schisler; Engineers,
hereinhefore referred to as the Clodfelder plat, and on which
.are shown two letters in red X and Y.
Mr. Snead agrees to introduce in evidence a plat made by
1Y. ·w. LaPrade dated April 14, 1921, on wlrlch has been
1narked in block letters A. N. :M and Z.
And further this deponent saith not.
Signatw·e of witness wnived by {!Ousent.
page 32 }

H. W. ZEHMER,
a witness of lawful age, being first duly sworn, deposes and -says as follows:

By Mr. Francis!
Q. Please state

y011r name, residen~e and occupation 7
A. Harper "'Wingfield Zchmer; 2306 Boulevard, Colonial
Heights; real estate.
Q. How long have you been in the real estate business 7
A. 22 yem·s.
Q. Are you particularly familiar with Yalues of real estate
in Chesterfield County, Virginia 1
A. I think so. I have appraised property for banks and
other organizations. I sell and rent property, and I appraise
property for the Norfolk & "'Western and Atlantic Coast Line.
Q. Are you familiar with the property in question, which is
shown on the plat as 7.42 acres wbicl1 lies west of the old right
of way of the Virgfoia Railway and Power Company, east of
Swift Creek, and north of Fred Pilcl1er's property!
A .. Yes, very well.
Q. Are you in n position to give a fair value on that property?
A. I think so.
Q. Please state its fair value.
A. I think $1,500 is n good pric<.' for it.
Q. What is the condition of that land 1
A. It lies on the creek and is bounded on the north and
west by the creek.

5~

Supreme C'onrt of Appeals of Virginia

H. W.Zelimer.
Q. How is the lay of tl1e land i
A. It is well elevated enougl1 to build on if you wanted to..
I don't think the creek would hm·t. I think it has $500 worth
of timber or pulp wood.
Q. That would include pulpwood and everythingi
A. Yes, mc;irchantable timber.
Q. And I understand you to say $1,500 is a fair price i
A. That is what I think, considering the location of theproperty and being that it is behind the right of way of the
car line.
page 33 } Q. Do you know of any outlet!
A. No.
,
Q. Have you been put there and looked it ove1·t
A. Yes~ you told me to look at the place and I did not know
whose it was. Just a piece of property. I didn't know who
it belonged to.
Q. And what was your return advice to me f
A. That the property was worth $1,500.00.
Q. Did you know for what purpose your testimony was going to be used Y
A. No, you just asked me to look at the piece of property.
Just like I would for a bank or anything.

By Mr. Snead:
Q. Mr. Zehmer; how many acres did yon use for your basis
of calculation!
A. I didn't know.
Q. Didn't you know whether it was three or five or seven 't
A. I just looked at it as a piece of property on the market
for sale.
Q. The amount of acreage did not figure in your calcula-

tion!
A. No.
Q. Is land like that sold by the acre f
A. Some is and some is not. One piece of 35 acres on the
creek was sold for $1,000.00.
Q. Do you know of any other land fronting on Swift Creek
which sells for by the acre f
A. I could not say.
Q. Are you acquainted with Mr. Pilcher's property known
·
on the plat as Dellwood 7
A. I know the place he lives.
Q. Do you know what he asks for lots per acre fronting on
Swift Creek f
.
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A. No.
Q. Don't you know that residential sites hnve more value 1
A. You might could build cabins, but I wouldn't want to
live tbere.
page 34 ~ Q. Don't you kuow l\Ir. Pilcher has a house
worth $30,000 wltich is practically the same distance from Swift Creek as this property t
A. No, Mr. Pilcher's house comes out to the pike.
Q. Doesn't this ·property¥
A. No.
.
Q. So that your calculations are based not on acreage at
all but just hit and miss proposition as to what you think the
land is worth?
A. Yes, sir.
.
Q. In making estimate or forming your opinion, did you or
did you not take into consideration the fact that there was
an access or right of way to the property!
A. No, I did not lmve any knowledge of that fact. The only
knowledge I had was that there was a car line of 100 feet
there reserved by the State, and arrangements had to be made
to cross there.
Q. So that your basis of calculation was upon a dead pi~ce
of land so far as having any access or entrance was conl!erned 'I ·
A. Yes, it was off the main highway.
Q. And in order to get an entrance you calculated that the
owner would have to buy that from somebody else.
A. They would have to make arrangements to get an outlet.
Q. If that right of way were had, would you change your
valuation on this property 7
A. It depends on conditions or where it would be and how
wide and everything.
Q. Let's suppose it was in front of the p1·operty and thirty
or more feet, which is the usual size. Would that change
your opinion as to the value 1
A. ,veil, so far as the real estate value would be concerned.
,vhat I consider is where it is and what it is and other arrangements that are to be made after the owner gets it, but
I wouldn't take any more chances.
Q. 'What do you mean by "chanees"7
A. Of getting a right of way to the property. I had a lot
of trouble getting a right of way and· it cost me more than the
price of property did.
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Q. So that in arriving at a value you have depreciated this
property because of tlw fact that the question of an entrance
was not determined. You have however placed a value of
$500 on the merchantabl(' timber located on this property!
A. Yes, I judge it would be 25,000 feet of large
page 35 ~ timber, which, at $10.00 would be $250; and the
pulpwood at $4.00 a cord would figure up to $500.
Q. ls that the basis upon which you figure present day
value of timber?
A. ).7'es, sir.
Q. Don't you know that no longer than two weeks ago people paid as much as $14.00 for stumpage?
·
A. Yes, but not in a location like that.
Q. l\Ir. Zchmer, I would say that you arc not. keeping up
with timber and its locations and values.
A. I just sold two tracts and got paid for one this morning.
I think I keep up right well.
By l\Ir. Francis:
Q. Didn't I tell you when you went out there t11at there
was approximately seven acres in the tract?
A. I don't think yon flaid how many, but you said on Swift
Creek and that I could go by there.
Q. And I pointed you out to the lines 7
A. Yes, sir.
.
Q. ·Didn't you tell me yon did not think it was seven acres,
that there were not over five t
A. No. I wouldn't but it for over five.
Q. So you didn't think you were appraising seven acres Y
A. No. ·
Q. And you knew thn complete boundary of the propertyf
A. Yes, because the car line is on one side, the creek is on
the east and north, and Pilcher's property on the south, and
the right of way is on the east.
•
.
By Mr. Snead:
Q. Then your estimate on this property is bnsed on an
acreng-e not to exceed five acres?
A. I would not answer it unless I had it surveyed, but my
judgment is not over five ncree.
And further this deponent saith not.
Signatmc waived by consent.
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RALPH E. LONG,
a witness of lawful age, being first duly sworn, deposes and says as follows:

page 36 }

By 1\fr. Francis:
Q. Please state your name, occupation and residence.
A. R. E. Long; real estate business; 905 Boulevard, Colonial Heights.
.
Q. How long have you been in the real estate business 7
A. 38 years.
.
Q. Have you specialized in fam1 lands and timber during
that time7
A. Yes, sir.
Q. Are you thoroughly familiar with the real estate values
in Chesterfield County, padiculal'ly in the south end of Chesterfield County!
A. Yes, sir.
Q. Are you familiar with values around Swift Creek 7
A. I have sold right much propt>rty in that vicinity.
Q. Are you familiar with the property the subject of this
suit?
A. Yes, sir.
Q. You were told that property contained seven acres and
asked to look at itt
A. I saw it prior to the time you asked me to see it and am
familiar with it.
Q. ,v1iat is the fair value of thnt piece of property claimed
to be covered by the option as being bounded on the east by a
right of way of the railway company; on the west and north
by Swift Creek, and on tl1c South by Mr. Pilcher?
A. I think the offer for it is a verv satisfuctorv one.
Q. "What offed
•
•
A. $1,500.00.
Q. Is that a fair value for iliat pit>cc 1
A. In my opinion, yes.
~

By Mr. Snead:
Q. Did you go over this piece of property lately?
A.
ell no, not lately. I have seen it lately but hnve not
walked over it.
Q. Have you been in the timberi
A. I nm fnmilinr with it, but hnve not been through it in
the Inst day or two.
Q. How long ago?
.A. I have been by there and seen it, but have not walked
page 37

,v
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over it, but I know there is a small tract of timber, and I know
the property so well that I don't give the timber but a certain
amount of value.
Q. How much?
A. I should say $200 or $300.
.
Q. So your variation of the value of the timber with Mr.
Zehmer is right much.
A. Well, I guess that is as much as I can give it as far as
values are concerned. The timber value could not be but so
much. ·: :· ...
Q. Mr. Zehmer has just been on the property and made
these estimates. Your estimates are mude mostly from observations taken from the turnpike in in the last few months
or years.
A. Well, I am perfectly familiar with properties there, as
I have had it for sale for years past.
Q. Has Mrs. Ashby given you this property to sell!
A. It was before Mrs. Ashby.
Q. Did her husband give it to you to sell Y
A. Yes.
Q. When?
A. Years ago.
Q. About the time he bougbt it f
A. I would judge about tbat time.
Q. ·what did he tell you to ask for it then 'l
A. I don't 1·emember.
Q. Did he tell you what he paid for itt
A. I don't remember.
page 38 ~ Q. Has a quarry b~en worked on that property
in twenty yc.>ars t
A. I don't think so.
Q. In this vicinity?
A. Yes, The Cook Qual'l'y. I don't remember the dates.
Q. Now Mr. Long, is your basis on acreage 1
A. Yes.
Q. And for seven ac1·es and a fraction you say the valu~·
to be $1,500 7
A. Yes, sir.
Q. That would be less than approximately $200 an acre?
A. Yes.
Q. Including timbed
A. Yes, sir.
Q. This property fronts a long way on Swift Creek, doesn't
iU
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A. Yes, sir.
Q. Are there building. sites there 7
A. I should say yes, but due to its inaccessibility you
couldn't give it the value you would on highway frontage.
Q. Do you mean the tum pike 1
A. No. 1 Highway.
Q. 'N ouldn 't the fact that it harked or fronted on Swift
Creek add to the value as a residential site?
A. I can't say it would.
Q. You mean' you have been in the real estate business for
38 years and you have not run across peopl(), young and old,
who like to have their property front on water?
A. I have buyers for such right now.
Q.
ell isn't there plenty of water there.
A. Yes, but its inaccessability makes it value less.
Q. Are you attaching any value to the fact that it fronts on
Swift Creek in making vour estimate 1
A. Practicallv none.
page 39 ~ Q. Although you have a number of people who
want property that front on water?
A. I am offcred $2,500 for 200 acres on Swift Creek not
very far from there.
Q. How farY
A. One mile.·
Q. Up or downY
A. Down.
Q. You are referring to the Old Dominion property, aren't
you?
A. I don't lrnve to tell that..
Q. Does the Old Dominion Sand & Gravel Company own
some acreage of about tl1ose dimensions about that distance
from the turnpike 1
A. Yes.
Q. There arc no building sites on that tract, are there1
A. I am not comparing th~t tract with this one. That is,
from a residential standpoint.
Q. Your depreciation of this property is brought about by
its inaccessability to the turnpike or highway, is that correct?
.
A. Its inacccssability and I also Jmve the impression that
there is a right of way to be gotten to it and that has something to do with the value of any tract of land.
Q. Do you mean by ''gotten'' that the owner bas ..got to
buy a right of way 'l
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A. Yes.
Q. And your basis of value is predicated upon that fact?
A. Yes, sir.
·
Bv 1\Ir. Francis:
•Q. Has this property any road frontage so far as you
know?
A. Not unless the old car line is a right of way.
And further this deponent sayeth not.
Signature waived by consent.
page 40

~

State of Virginia,
City of Petersburg, to-wit:

I, Margaret Witzel, a notary Public in and for the city and
state aforesaid, do hereby certify that the foregoing depositions of Napoleon Dul\louchelle, H. "\V. Zehmer and R. E.
Long were duly taken, reduced to writing and signatures
waived before me in mv citv and state aforesaid this 20th
clay of Marcl1, 1944.
•
•
.
Given under my hand this 20th day of March, 1944.
1\Iy term of office expires November 12, 1944.
MARGARET WEITZEL,
Notary Public.
The further taking of depositions in this matter was adjourned until ,vednesday May 24th, at 2 :30 P. M., when they
resumed.
:MARGARET "WITZEL,
Notary Public.

.J. G. THOMPSON,
a witness of lawful age, being first duly sworn, deposes and
says as follows :
By Mr. Francis:
Q. Please state your name, age, residence and occupation.
A. J. G. Thompson, 72; Route 3, Box 320, Petersburg, Va.,
and I am not at present employed.
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,!. G. Thompson.
Q. You have given your post office address.
Will you
please state where you live in reference to the restaurant
known as Swift Creek Farms?
A. My rand adjoins it on the north side of the Petersburg
pike.
Q. Then you live on the west side of the Petersburg pike,
the next building to Swift Creek Farms?
A. Yes., sir, on the north side is Mrs. Ashby.
Q. How much frontage ]ms your property, which I understand adjoins the property of 1\Ir. Domouchelle, who operates
the Swift Creek Fa nus 7
A. About 227 feet.
Q. How is your property bounded on the west 1
A. It is bounded by a l6 foot right of way and west of that
is a 100 foot sh'ip owned by the State of Virginia.
page 41 } Q. Are you familiar ,vitli the property that lies
west of the 100 foot strip which you say is owned
by the State of Virginia 1
A. Yes, pretty familiar, I have been living right there at
it 27 years.
Q. Are you familiar with tlie value of the property't
A. In my opinion I could not Ray it is very valuable. It
has wood on it now. Pine mostly.

By Mr. Snead: Counsel for defendants objects to this testimony as this witness had not qualified himself as an expert
witness.

Q. Have you bought, sold or traded in any real estate in
that neighborhood lately 1 ·
A. No.
Q. Haven't you lately given an option on the place owned
by youT
A. Yes, sir.
Q. That place consists of approximately two acres. What
are the improvements on that property1
A. It has a J1ouse, out-houses and a frontage on the pike.
Q. "\Vould you mind describing a little more in detail the
residence on tl1e prnperty as to how many rooms, etc. 1
A. It has a six room dwelling, and bas a coal l1ouse, garage
and wood house and alJ Umt kind of stuff that it is necessary
to have.
Q. What is the price which you have lately given the option
fod
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A. $4,000.00.

By Mr. Snead: Objection is made to the question and answer because there is very little similarity between the two
properties. The Thompson property consists of boulevard
frontage and a six-room house. The property in controversy
has a frontag~ on Swift Creek and no improvements and also
contains tim1ler.
Q. How long does the option you gave extend'l
A. Until December.
Q. I hand you a copy of the option and ask you to look at
it and see whether it is a carbon copy of the option that you
have signed and sent away for your daughter and sou-in-law
to sign!

( Same objection made by l\Ir. Snead to aboYe question and
answer.)
A. Yes, sir.
.
Q. Will you file this as an exhibit with your testimony¥
A. Yes, sir.
page 42 } Q. You spoke of the seven acres which is the
subject of this litigation as being covered with
pine. Is that timber, pulp or shruM
A. Second grade pine. Not good for timber but pulp.
Q. Are you familiar with the prices paid for property in
that surroundings 1
A. No. I could not say I am. I just hear p1·ices on places
sold. But frontage controls it-all.
Q. \Vhat would consider a fair price for the seven acres
located just west of the 100 foot strip owned by the State of
Virginia, and which lies between that strip and Swift Creek f
Objection is made to this question and answer because wit. ness has just testified that he did not know of his own knowledge regarding prices paid fo1· land, and that all of his information is just hearsay.
A. I could not say just for land with nothing on it. It all
depends on how the land lies. For that particular piece of
land, I would tllink $200 an acre would be a good price.
Q. So far as you know, is there any entrance to this prop-
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erty, which is the property in litigation, from any public
road 1
A. No, you would have to get permission from the State to
cross over there. .Mr. Pilcher has one into his place.
Q. Mr. Pilcher is right on the road on Route 1, isn't he 7
A. Yes, but the State land passes part of his place, but he
has had thut entrance in there even when the car line was
operated.
Q. You mean Mr. Pilcher could go from his place without
trespassing on any one else's property?
A. Yes, sir.
Q. You were satisfied at the $4,000 to be received for you
property as a fair value 1
A. Yes, I think so.
By Mr. Snead:
Q. l\Ir. Thompson, you really don't know anything about
the records at Chesterfield Courthouse which disclosed
whether there was an entrance into this property, do you Y
A. No.
Q. And you did not know that when l\fr. Ashby sold Mr.
Pilcher the lot, he reserved an entrance into this property?
A. No.
page 43 ~ Q. Mr. Thompson, is your wife dead 7
A. Yes, sir.
Q. Your property, I believe, stood in her name?
A. Yes, sir.
Q. What name1
A. :Mary E. Thompson.
Q. Is that the name it now stands in 7
•.\.. Yes, sir.
Q. Did it stand in that name two or three years ago1
A. Yes, sir.
Q. So that tbe northern line of the property owned by the
plaintiff, Mr. Dumouchelle, is the southern line to your wife's
property?
A. Yes. :Mr. Dumouchelle lives on the south side.
Q. ,vas your wife sometimes known as l\farieV
A. No. You are getting :Mary mixed with :Margaret. She
lives nearer the creek.
Q. Do you live by yourself?
A. Yes, sir.
Q. So you Jm,·e no particular need for a home and that is
the reason you are selling 1
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A. Yes, I have a party living with me, hut he is not going
to stay with me.
Q. And that is why you are amdous to get rid of your property?
.A. My daughter does not want me to sell and still has a
proposition that if she lives with me I won't sell.
Q. But if the people take up the option you will have to
sell it?
A, Yes, sir.
Q. i\[r. Thompson is there some timber that could be cut
into logs 1
A. Yes, sir, but most is pulp wood.
Q. If I tell you what one witness has already testified to
tllat there was $500 worth of timber on the property, would
that add to the value you place at $200¥
A. No. That land don't lie. good. It slopes to the creek
and a rock quarry.
.
Q. There is a Small amount that is flat?
page 44 ~ A. Near the highway property.
Q. Assuming that you could get an entrance into
the p11operty, there are some good home sites on the creek,
aren't there!
A. ~ ot on the creek. The back would be right rough.
Q. In other words; you are not in the buying humor but the
selling humod
A. Yes, sir.
Q. Mr. Thompson, are you familiar with the lines and owners of the other properties in this vicinity1
A. No.
Q. Are you familiar with the lines of this particular property consisting of seven acres 1
A. Yes, sir.
Q. Will you please state then what property or water
bounds this property has on the north f
A. The creek comes around and that is on the north.
Q. Now, does the property which used to be known as lfnrgaret Thompson's (now Bragg) touch this property on the
north at any point?
A. No, I am satisfied it does not.
Q. This 100 feet belonging to the State of Virginia belongs
to the State Highway Department, doesn't iU
A. Yes, sir.
Q, So that the purposes for which it could and should be
used is for a right of way t
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.!. G..Thompso1,.
Objection: That is a matter about which the witness· could
not testify as to what rights the State of Virginia had and
intended to do with the property.
.A. I would say it would be.
By ~Ir. Francis:
Q. Mr. Thompson, do you know another Thompson ,vho
formerly owned some property there to the north of you t
A. Yes, sir.
Q. And at one time she did own the property which fronts
on the west side of the pike and runs back along the south
side of the Creek 1
page 46 } A. Yes, sir.
Q. Wns that Margaret Thompson Y
A. Yes, sir, she gets mixed up with Marie Thompson. That
left a couple of acres 011 tl)e creek and some fellow in Petersburg owns it.
Q. But there was u Margaret Thompson who owned the
land to that point?
A. Yes.

'By Mr. Snead:
Q. Has that Margaret Thompson been married since?
A. Yes; sii·.
Q. What is her unme now?
A. Bragg.
And further this deponent saith not.
Signatu.re of witness waived.
State of Virginia,
City of Petersburg, to-wit:

I, Margaret ·witzel a notary public in and for the city and
state aforesaid, do hereby certify that the foregoing depositions of J. 0. Thompson was duly taken, reduced to writing,
and signatme waived before me in my city and state aforesaid this 24th day of May, 1944.
Given under mv hand this 20th day of June, 1944.
l\Iy term of office expires November 12, 1944.
l\IARGAR.ET WITZEL,

Notary Public.
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page 46

~

THIS AGREEMENT made this 5th day of June-,.
1942, by and between Willie R. Ashby, widow,.

party of the first part, and Napoleon Dumouchelle, party of
the second part.
WITNESSETH: That the said party of the first part in
consideration of the sum of Twenty Five ($25.00) Dollars,.
cash in hand paid, receipt whereof is hereby acknowledged,
does hereby give and grant to the said party of the second
part, his heirs and a3signs, the exclusive right or option to
pur~ase at any time within two ;years from the date hereof
All that: certain tract of land situate in Matoaca District,.
Chesterfield County, Virginia, which is bounded on the east
by a strip of land owned by the State Highway Department;
on the South by Fred Pilcher's property; on the west by
Swift Creek and on the north by property now or formerly
belonging to Marie Thompson and being the property owned
by Willie R. Ashby which lies betw~en the strip of land owned
by the State Highway Department and Swift Creek.
for the consideration of Fifteen Hundred ($1,500.00) Dollars
payable upon reasonable terms to be agreed upon at the time
of the exercise of this option to purchase.
It is understood and agreed between the parties that the
party of the second part is to notify in writing _the party of
the first part within two years from the date hereof before
the expiration of this option of his intention to take, accept
and purchase said property at which time the terms 1t1·e. to
be agreed upon by the parties and in the event of a purchase
the Twenty five ($25.00) Dollars paid in consideration of this
option shall be considered as part of the purchase price.
In case notice of acceptance is given as aforesaid, the said
party of the first part, her heirs and assigns, agree to deliver
a General ,varranty deed carrying good title, clear
page 47 ~ of all encumbrances to the said party of the second
part or to whomsoever he shall direct in writing.
Time is the essence of this option and if the party of the
second part, his heirs and assigns, shall not notify the party
of the first part, her heirs and assigns that he elects to take,.
accept and purchase said property at the price and upon reasonable terms at and before the expiration of two years from
the date hereof, this this agreement shall forthwith become
null and void and of no effect.
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·witness our hands and seals the day and year above writ-

ten.

· · · · · · · · · · · ·, ................. (Seal)
.............................. (Seal).
State of Virginia,
County of Chesterfield, to-wit:
I, ...................... , a Notary Public in and for the
County aforesaid, in the State of Virginia, do certify that.
Willie R. Ashby, widow, and Napoleon Dumouchelle, whose
names are signed to the foregoing and above annexed writing, bearing date on the 5th day of June, 1942, have severally
acknowledged the same before me in my County and Stute
aforesaid.
Given under my hand this ...... day of June, 1942.
l\Iy commission expires on the ..... day of ........ , 194 .. .
Notary Public.
page 48

~

THIS OPTION, made and entered into this 26th
day of April, 1944, by and between J. G. Thompson and Beatrice M. Powell and R. E. Powell, her husband,
parties of the first part, and Napoleon Dumouchelle, party of
the second part:
WITNESSETH: That for and in consideration of the sum
of Twenty Five Dollars ($25.00) cash in hand paid, receipt
whereof is hereby acknowledged, the said parties of the first
part do hereby grant and give to the said party of the second
part an exclusive option to purchase the following described
property from the date hereof until the 1st day of December,
1944, for the sum of Four Thousand ($4,000.00) Dollars:
All that certain tract or parcel of land with the appurtenances thereto belonging, situate, lying and being in Matoaca
Magisterial District, Chesterfield County, Virginia, about
three miles north of the city of Petersburg, on the western
side of the Richmond and Petersburg Turnpike, containing
two (2) acres, more or less, according to a survey made by
C. R. Bishop, Surveyor, and bounded and described as follows:
Beginning at an iron pin on the western line of said Turn-
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pike and three hundred and ten (310) feet south of the soutbern line of a certain tract of land recently sold to Margaret
J. Thompson by ,v. A. Rowald and others, and running thence
N 86% 0 W four hundred and fifty two and five tenths (452.5)
feet to an iron pin on the eastern line of a private road or
strip of land belonging to ,v. A. Rowald and others; thence
along the eastern line of said private road, S 2911:! 0 E two
hundred an<;l sixty six and seven tenths (266.7) feet to an i_ron
pin; thence S 861/::! 0 E three Jmndred and five and five tenths
(305.5) feet to an iron pin on the western line of the Richmond and Petersburg Turnpike; and thence, along the Western line of said Turnpike N 3V~ 0 E two hundred twenty seven
(227) feet, to the point of beginning. The said land is bounded
on the north and south by otl1er land of the said Lucy A.
Ashby, on the west by a private road above mentioned and
on the east by the Ric]1mond and Petersburg Turnpike; and
being· the same property that was conveyed to Mary E.
Thompson by deed dated October 17, 1914, from Lucy A.
Ashbv and husband which said deed is recorded in the Clerk's
Office of the Circuit Court of Chesterfield County, Virginia,
in Deed Book 139, at page 26.
In the event that the said party of the second part
exercises his right under this option to purchase
the property, he shall notify one of the said parties
of the first part on or before the first day of December, 1944,
and if an examination of the title to said property discloses
a good marketable title free from encumbrances, then the party
of the second part agrees to pay the additional sum of Thirty
Nine Hundred Seventy five dollars ($3,975.00) in cash upon
the delivery of a good and sufficient deed.
Insurance for 1944 to be paid by the parties of the first
part.
page 49

~

Witness the following signatures and seals:
.............................. (Seal)
· · · · · · · · · · · · · · , · · ............. (Seal)
.............................. (Seal)
· · · · · · · · · · · · · ................. (Seal)
State of Virginia,
City of Petersburg, to-wit:
I, Otis B. Hines, a Notary Public in and for the City aforesaid, in the State of Virginia, do certify that J. G. Thompson
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and Napoleon Dumouchelle, whose names are signed to ,the
foregoing and annexed writing, bearing date on the .26th day
,of April, 1944, have severally acknowledged the same before
me in my City and State afo1·esaid.
Given under my hand this 26th day of April, 1944.
iiy commission expires on the 9th day of June, 1945.
I was commissioned Otis Browning.
Notary Public.
State of North Carolina,
City of Raleigh, to-wit~
page 50}

I, ................ , a Notary Public in and for
the City aforesaid, in the State of North Carolina,
do certify that Beatrice M. Powell and R. E. Powell, her husband, whose names are signed to the foregoing and annexed
writing, bearing date on the 26th day of April, 1944, have
.severally acknowledged the same before me in my City and
.State aforesaid.
Given under my hand and Notarial Seal this .......... day
-of .•.••.••..••. , 1944.
My commission expires:
Seal.
Notary Public.
page 51}

And on the same day, to-wit, on the 17th day of
October, 1944, came the defendant and filed her
depositions, which arc in the following words and fioaures, towit:
Napoleon Dumouchellc, Complainant,

v.
·wmie R. Asl1by, Defendant.
I

The depositions of Frederick Pilcher and others, taken before me, Margaret Witzel, a notary public in and for the City
of Petersburg, in the State of Virginia, in Room 304 Union
Trust Building, Petersburg, Virginia, on the 19th day of July,
1944, at 12 o'clock noon, to be read as evidence on behalf of
the defendant iu a certain suit pending in the Circuit Court

n
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Frederick Pilcher.
of the County of Chestedield unde1· tbe style of Napoleon
Dumouchelle v. Willie R. Ashby.
Present: . Harry L. Snead, Esq., Counsel for Defendant; .
R. J. Fra~is·, Esq., Counsel for Plaintiff.
FREDERICK PILCHER,
.a witness of lawful age, being first duly sworn, deposes. and·
says as follows~
DIRECT EXAMINATION.
By· l\Ir. Snead:
Q. Please state your name, age, occupation and residence.
A. Frederick Pilcher, 67, retired, Richmond-Petersburg
Turnpike, near Stop 54.
Q. What was your former business 1
A. Trunk industry, American Hardware Company.
Q. What has been your experience in the buying, selling,
or handling of real estate!
A. I have been dealing more or less since the end of the last
war in 1919; about 25 years.
page 52 ~ Q. Are you reasonably familiar with the market
value of properties which lie between tbe Appomattox River and Swift Creek, north and south of the Turnpike for a distance of around a half mile 1
A. I think I am.
Q. Do you know the location of what is commonly known
as Swift Creek Farms, a restaurant owned by l\Ir. Dumouchelle, the plaintiff in this case t
A. Yes, sir.
Q. Where you live, I believe the property is in the name
of your wife, Susan Pilcher f
A. Yes.
Q. How far is your place of abode from the place of Mr.
Dumouchelle 1
A. About 500 or 600 feet.
,
Q. Does tho property which she owns extend from the
Turnpike to Swift Creek¥
A. Yes, sir.
·
Q. Are you acquainted• with the property now owned by
1\frs. "Willie Ashby, the widow of Cornelius .A.. Ashby, which
lines between what is known as the abandoned Richmond-Petersburg Electric Railroad, and the Swift Creek property 1
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Frederick Pilcher.
A. )Ir. Ashby offered that property to me in 1928.

Q. ·wm you please state at what price he offered to sell
you that property at that time?
Objection by Mr. Francis to the question and answer that

will follow on the grounds that the party making the offer is
dead, and for the further reason that any price in 1928 for
this property will be irrelevant and immaterial to the issue.
By Mr. Snead: In ans,ver to the objection, counsel states
that the present owner is the widow of Cornelius Ashby, who ·
made the offer to Mr. Pilcher; that tho Court will take judicial notice of the fact that property values have increased
between 1928 and 1942 or four.
A. With 6% interest and taxes it was $3,029.00 approximately. That is my recollection.
Q. You or Mrs. Pilcher did buy some of this land, did you
noU
A. Yes.
Q. I am showing you a deed dated September 13, 1928, from
Cornelius A. Ashby, unmarried, to Susan Pilcher,
page 53 ~ recorded in the Clerk's Office of the Circuit Court
,of Chestel'ficld County, in Deed Book 195, page
253, which purports to convey a triangular strip of land as
shown by plat thereto attached. Will you state if this is the
property acquired at that time 1
·
A. Yes, sir.
Q. ·wm you look at the plat very carefully, especially the
northeast corner thereof, and tell why the 30x30' corner was
taken out of the tract?
A. l\fr, Ashby took it out in order to get an entrance to the
right of way of the car line in order to sell off lots.
Q. Is that 30 feet the beginning of the present driveway
or right of way. that leads across the old Electric & Power
line to the present highway 7 (Show witness plat.)

By l\fr. Sneud: I want to introduce as n part of the record
of Mr. Pilcher a map entitled "showing property situated in
Chesterfield County, Virginia, as surveyed by Carter R.
Bishop, dated September 30, 1914, September, 1928, W. '\V.
LnPrade Bros., dated .April 14, 1921, scale 1 inch to 100 feet
June 30, 1944. This map compiled from above surveys by
J. vV. Pugh, Registered Engineer, Petersburg, Va." On this
map, I wish to state, I have drawn in blue pencil what I un-
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derstand to be the property now owned by Napoleon Dumouchelle, plaintiff in this case, and I have drawn in red pencil
the property which the defendant, l\Irs. Ashby, claims she optioned to l\Ir. Dumouchelle.
By :Mr. Francis: Objection is made to the introduction of
this plat on the grounds that the proper person by whom the
plat should be introduced is the person who made the same
or compiled the same, and he should be available for cross
examination so that it can be determined in what manner the
plnt was made.
By Mr. Snead: In answer to the above objection, this plat
is merely a consolidation showing the exact map which the
plaintiff bas already introduced in this case and by comparison they will speak for themselves without the necessity of
the compiler testifying.
By l\fr. Francis: In further explanation of the objection,
the map is not a consolidation of only the two maps· already
introduced in evidence but contains other matters which not
have been heretofore introduced in evidence, for instance, that
portion of said plat showing that a purchase by Mrs. Pilcher
from Cornelius A. Ashby was made, which is shown on the
southwest end of said plat.
By Mr. Snead: In answer to the above, this map has just
been introduced by Mr. Pilcher as a part of the deed referred
to.
A. This 30x30' strip is opposite the entrance from the Turnpike across the right of way.
page 54 ~ Q. ·wm you look at that plat, at the tracts numbered thereon 1, 2, and 3, consisting of 1.04 acres;
4.02 acres and 1.33 acres, tespectively, and state if you are
reasonably acquainted with the market value of this property
as of 1942 and 1944?
A. Yes, I think that entire property is worth approximately
$2,500.00.
Q. ,vm you look at No. 2, consisting of 4.02 acres ancl state
what that part of the property is worth 1
A. Approximately $1,800 and $2,000.
(Mr. Pilcher files the above mentioned plat with bis depositions as Exhibit No. 1.)
Q. Is that figure taking into consideration the value of the
pine timber located on the property1
A. That is without pine timber.
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Frederick Pilcher.
Q. A witness for the plaintiff bas testified that there is $500
worth of timber and pulp wood located on the three tracts.
If that be true, will you please state what you think the three
lots, including timber, arc worth on the market as of 1942 and
1944!
A. $3,000.00.
Q. l\Ir. Pilcher, is this property adaptable to be cut into lots
for building purposes f
A. Yes, sir.
Q. Is there a frontage 011 the creek of the entire distance
of its length Y
A. Basing on the frontage of the right of way, yes.
Q. How many building sites would you estimate could be
cut from this site?
A. I would say eight good size lots, between around 100
feet. These lots would average about one-half or three-quarters acre.
Q. :Mr. Pilcher, what would you say was a reasonable price
at retail?
A. $500 each.
Q. Have you any property similarly situated 1
A. Yes, I have what is called the Lundy tract, about a quarter of a mile in the direction of Petersburg.
Q. Does it front on the creek?
A. Yes, and on the road.
page 55 } Q. Have you cut this Lundy tract into lots and
streetsf
A. Yes, sir.
Q. ,vhat is the name of the plat?
A. Dellwood.
Q. Has it been put on record 2
A. Yes, and approved by the F. H. A. In Plat Book 8,
page 32.
Q.
you look at this plat, Mr. Pilcher, and especially
those lots numbered from 35 to 44, inclusivi), which appear
to fro11t on Swift Creek and advise me what price you ask
for them and have nny been sold?
A. I am asking $500 each and one has been sold.
Q. The size of the lots seems to vary?
A. In acreage they are very close between one-half and
three-quarters acre.
Q. ould the Ashby property referred to by short name
as tl1e Pugh plat, cut into as large lots as these?
A. Lot No. 2, if cut, would make five lots slightly larger
ancl have fifty f cct for another one.

,,1m
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Q. So l\Irs. Ashby's would be larger tllan yours!
A. No. 1 is a little larger and No. 3 could be "Cut into two
lots.
Q. Mr. Pilcher, will you look at this Pugh p]at again at Lot
No. 1 which appears to be next to your wife's property. Have
you or your'wife had any conversation in the.past two years
with Mrs. Ashby with refe1·ence to purchasing Lot No. 11

By l\fr. Francis: Object is made to any conversation :Mr.
Pilcher or Mrs. Pilcher might have bad with Mrs. Ashby on
tf1e grounds that it is purely hearsay and not admissible for
that reason.
.
By Mr. Snead: In answer to the objection, :Mrs. Ashby is a
party to this suit; moreover the plaintiff himself has already
testified that Mrs. Ashby told him she was going to sell the
property next to him to Mr. Pilcher.
By Mr. Francis: This certainly docs not make evidence
purely hearsay admissible.
A. Both my wife and I talked about this, and Mrs. Asl1by
definitely agreed to sell this property to Mrs. Pilcher.
Q. "\Vhat is your idea in purchasing thaU
page 56 ~ A. To bring it perpendicular to the pike.
· Q. Did she agree to sell it 1
A. Yes.

CROSS EXAMINATION.
By :Mr. Francis:
Q. I understand you to say you wanted to buy from Mrs.
Ashby and she promised to sell you Lot No. 1, as shown upon
the Pugh plat, and that you wanted it because it would make
your property perpendicular to the pike 7
A. It would make tlie north line perpendicu]ar.
Q. Didn't you buy the south corner of this property by
deed dated Septembe1· 5th, 1928!

A. Yes.
Q; For what purpose did you buy that 1
A. To bring the line perpendicular to the old right of way
and to keep anybody from getting closer to us.
Q. So at first you took one bite at the cbeny and bought a
.75 acre in order to straighten your line J
A. To bring it perpendicular to the car line and to protect
the north side of my property.
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Q. And then you took another bite and tried to buy 1.04
acres in order to straighten your line to the pike·]
A. Because the car line had been taken up.
Q. Please tell why :Mr. Ashby or ~Irs. Ashby, which ever
the case might be, in reserving the 30x3CY or the northeast encl
of the .75 acre, sold you by deed dated September 5, 192S,
would give the owner of the propel'ty here in question an entrance to the pl'operty.
A. It would give him entrance over the car line property
into this place because that was opposite the pike and over
his own property.
Q. Looking at the Pugh map, anyone, to gain entrance to
the property, which is the subject of this suit, would have to
cross the Richmond, Petersburg lmectric Railway right of
way, wouldn't he?
A. Yes, sir, then.
Q. Now they would have to cross the property owned by
the Virginia State Highway Commission 1.
A. Yes, sir.
page 57 ~ Q. ·what would be the advantage in retaining
that 30x30' strip as an entrance when the same
would apply for the other 1,100 odd feet that ran along the
rig·ht of way now owned by the Virginia State Highway?
A. Because at that time it was the car line property and he
wnnted to bring the road down there to take care of these
·
lots.
Q. Hadn't there been a 16-foot road reserved directly east
of the right of way property 1
·
.A.. Yes, sir.
Q. Then why couldn't an entrance be made to the property
the subject of this suit by crossing said right of way from
any portion ou the 16 foot road?
A. Because the Electric Power Company would not allow
promiscuous entnmce for small lots if possible to make other
arrangements, which you will find all the way down the road.
Q. The 30x30' strip is not directly in front of the portion
of the right of wny that strikes the· pike, is it?
A.· Yes, it is.
Q. Then I take it from your answer that you mean a continuation of the northern line of the property, which was purclmsed by your deed dated September 5, 1928, would run into
the Richmond pike l
A. It will not. He wanted it perpendicular to the pike, not
to the line. That bas nothing to do with it.
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Q. So then, if that northern line of the property purchased
h~· ~·ou was continued east so as to eliminate the 30x80 foot
strip, he could have still had a road into his property tliat
ran perpendicular to the pike!
A. Not without going over his property, on the cast side of
the right of way, ,vhich he had not sold me.
Q. Mr. Pilcher, do you know 1'.fr. Ralph Long, real estate
dealert
A. Slightly.
Q. You know he has been in real estate business for a long
time around Petersburg and counties?
A. Yes, sir.
Q. Do you know Mr. H. W. Zehmer?
A. Yes, sir.
page 58 } Q. You would say that your value of the property, the subject of this suit, is more accurate than
theirs?
A. Absolutely.
Q. Is that because you own adjoining property?
A. It is because I have lived there for twenty years and
know the property.
·
Q. I believe you said you bought Dellwood, which is bounded
on the east by U. S. Hig'11way and on the west by Swift Creek.
When did you buy that?
A. Nearly four years ago.
.
Q. How much did that property cost per acre'!
A. Approximately $300.00. An upset bid was put in nt onethird more than that. I bought it before Camp Lee and when
Camp Lee came some of the heirs put in an upset bid of onethird more than I paid for it.
Q. Anyway, you bought the property about four years ago
and secured it for about $300.00 an acre!
A. Yes, sir.
Q. This piece of property you bought from approximately
$300 an acre has about the same frontage on the U. S. Highway as it does on Swift Creek, does it not?
A. Slightly more on the highway.
Q. The property about which you testified as to value and
which is the subject of this suit has no frontage on Highway
No. 1, does iU
A. On the branch of Higl1way No. 1.
Q. ~Ir. Pilcher, looking at this map, you are stating now, as
it is shown on the map, that the property subject of this suit
has a frontage on U.S. Highway No. l 'l
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A. It has a frontage on the U. S. Highway or right of way
100 feet wide bclongfog to the State Highway Commission.
Q. Is there anything on the map introduced as the Pugh
map to sl1ow that this 100 foot strip is a highway1
A. It shows it is the property of the State of Virginia and
.abandoned by the Virginia Electric to the Highway Commission of the State of Virginia.
Q. Have any improvements beeu made on this property by
the Virginia Highway Commission 7
A. No.
Q. Has anything e,·en been done by the State
JJage 59 } Highway Commission or the County to make this
into n first or secondarv road 7
A. No application has been made for the purposes~ but
-can be made on application, from wbat conversation I have
.had.
Q. 1Vith whom?
A. Mr. Shirley.
Q. How long ago was that!
A. As soon as the road was abandoned.
Q. Do you know whether or not the Virginia Highway Commission had any intention of making that into a highway?
A. Mr. Sl1irley spoke favorably about it.
Q. \Vhat has been the policy since Mr. Shirley has been
cdead?
A. I do not know.
Q. Don't you know that plans arc being made now to widen
the highway 100 feet.
A. No.
Q. Don't you know it is the intention of the Highway Department to move all the people back from the West side of
the Richmond-Petersburg Turnpike and to swap those who
liave a rear on this right of way, to give tllem e.uch a portion
of this abandoned Richmond-Petersburg Electric Railroad
ns will make up for the amount cut off of the front of their
lots!
A. I never heard of it.
Q. \Vill you state someone you have talked to since Mr.
Shirley died, or you think talked to before bis death, who
has told you, or lead you to believe that this property would
he used for highway?
A. No one.
Q. Doesn't the northern end of thl1 100 foot right of way
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Mr. Shirley spoke favorably of making into a 1·oad end at
Swift Creek 'l
A. There is a bridge there now. Buttresses and iron bridge
there.
Q. So as .it is now, it is a one way road t
A. Yes, sir.
.
Q. Do you think for a minute, Mr. Pilcher, that the Virginia State Highway Commission would build a road just to
serve that particular property!
page 60 } A. There is already a road there. It needs a
little grading and the county would very likely do
it.
.
Q. Does the county have any control over secondary roads f
A. Yes, I think so.
Q. Do you know whether they have any control over this
particular piece of property 1
A. There is no necessitv for it vet until houses are built
along there. They do it ~henever houses are built.
Q. When was the last time you have been over the area of
which lots 1, 2 and 3 are located, as shown on the Pugh plat 1
A. Within the last month.
Q. You say these are all suitable for building lotst
A. Yes, sir, except the north end. A portion of lot 3.
Q. All high and dry~
A. Yes, sir.
Q. No swamp?
A. No.
Q. Building sites on that property would not be on the
creek, would they Y
A. No, but they could mm the creek.
. Q. How does your Dellwood property lie on the creek, for
mstance Lots 36 to 44, the same as these!
A. Yes, sir.
Q. To whom did you sell the lot for $500.001
A. To John Hardy, less commission of 10% .
. Q. This property was surveyed, according to the plat, on
October 6, 1941, and you have sold one lot since that timeY
A. Yes, sir., I have not tried to sell any. The man came and
asked me to sell him the lot.
Q. Is property at as l1igh a point a8 you expect it to go 7
A. No. After the war it will he 25% more. I planned to
build myself but tho Government shut down.
page 61 ~ Q. Have you sold nnv other lots l
A. Yes, sir, on the front.
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Q. ·what price were those 1
A. $750.00. I sold 9 for $600.00.
Q. So you are selling lots on U. S. Highway No. 1 for approximately the same price as you are asking for lots in tho
rear of the subdivision which front on Swift Creek?
A.. I am asking $750.00 on the front.
Q. And have not sold any?
A.. I have not tried. People make offers.
Q. But then your value of th<' Jots on the creek in this subdivision is 2/3 of the value of the lots on the Turnpike 'I
A.. Yes, sir, people think they are worth more.
Q. But you have not sold but one on the creek.
A. Yes, No. 38.
Q. "\Vas there any commission in that!
A. $500.00 less 10% commission.
Q. Who sold it?
A. I sold it direct for $500.00.
Q. You of course have not measured the distance of tl1is
Dellwood property from the Ashby property 7
A. No.
Q. A.nd you approximate it as one-fourth mileT
A. Yes, sir.
Q. ··would you say tliat is the distance also on the pike?
A. A little more on the pike, because the lot slants at an
angle. I would say one-fourth or one-half, maybe near onehalf.
(l\Ir. Pilcher files tlrn Dellwood plat with his deposition as
Exhibit No. 2.)

Q. How many acres was in Denwood when you purchased
itf
A. Supposed to be 25 acres.
, page 62} Q. And you paid -approximately $7,500 for iU
A. $7,425.00.
Q. Mr. Pilcher, how do you arrive at the price of $3,000.00
for the Ashby property providing the timber or pulpwood is
worth $500.001
A. I figure you could get at least $500 each for these lots.
Q. In order to get $2,500 out of the property, the timber
would have to he cut and sold for $500.00, the property would
have to .be subdivided and sold over a period of time at approximately $500 a loU
A. All expenses, interest and everything else and that
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overage would take care of the expense of selling and subdividing.
·Q. Then these would have to be sold over a period of time?
A. Yes, they can be sold very easily from now on.
Q. But still you have been since October, 1941, to date and
have only sold one before subdividing and two since 1
A. Yes, I did not expect to sell any. I expected to build
until the Govcmment stopped me. Those to whom I have
sold came to me.
Q. Of course your taxes and interest on this investment is
continuing?
A. Yes, sure, l<.>s~ rents.
Q. You said in.1928 you talked to l\fr. Ashby about the purchase of all tltis property?
A. He came to me and wanted to sell the whole thing. He
wanted to sell it for what it cost him, plus 6% interest and
taxes. '\Ye figured it to be $3,029.00.
Q. ·wm you Illease state in the record how this figure was
arrived at?
A. I don't know the elates of his purchase. It was $1,967.50.
Q. He bought the property, ns shown by his deed~ in 1921,
and the conveyanee was made to you in 1928. '\Vhen you were
fig~ring it, did you make allowance for timber he sold?
A. I don't recall anything about that.
Q. That was not taken into consideration¥
A. No, I don't. think any was Rold.
Q. You arc particularly internstecl in this matt<>r because
you want delivery of this triangular piece in the soutJ1 corner
of the property in orcler to straighten your line and make
. your property where you live bounclecl on the north perpendicular to the pike 7
A. I am not interested in the rest.
page 63 ~ Q. But in that particular piece?
A. ¥ es, she agreed to sell it to us.
Q. Now your arrangement would have to he· made, if Mr.
Dumoucbelle won this suit, with Mr. Dumouchelle, if you
wanted that propcrtyY
A. Yes, sir.

RE-DIRECT EX....\:MINATION.
Q. :Mr. Pilcher, in orcler to make clear the valuations placed
on these three tracts, I believe you stated they could be cut
into seven or eight building sites which you valued at $500

\
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which the plaintiff's witnesses claim timber is worth, so that
the $3,000 you place there is the market value of the property
as it is7
A. Ycs, sir, of com·sc if he got $500 each., it would be
$4,000.

Reservation: Cornelius A. Ashb~ to Susan Pilcher.
"The party of the first part does further grant unto the
party of the second pnrt the right to use the strip of land
30x30 at the Northeast corner of the property hereinbefore
conveyed as a 1•oadwny or diiveway in common with the adjoining property of the party of the first part."
Q. Before the electric Raihvay abandoned the rigllt of way,
at what point did Mr. Ashby· c1·oss that right of way, indicating the same on the Pugh plat?
A. He crossed it just south of the point marked on the
plat "stone".
Q. Where did he enter the property in question 7
A. About where the 30x30 reservation just copied into the
record shows.

. CROSS EXA:MINATION.
Q. For what purpose did he enter it Y
A. He got out dead trees nnd things for wood.
Q. No cultivation of that property?
A. No, not in very recent years. There was at one time.
Q. No house there?
.A. No.
Q. But there was no reason for him to go there exeept to
cut wood and colleet pine tags, etc.?
page 64} A. No.
·
Q. But as far as being a trespasser, he had as
much right to use any other portion 7
A. Not witl10ut getting permission.
Q. Do you know that he got permission?
A. No, there was no objection of the Virginia Electric &
Power Co.
Q. vVas there any permission on record?
A. No, but you generally bave to get it.
Q. You generally get permission to cross a right of way of
the railway company?
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A. Yes, a built road.
Q. Is that road still there!
A. Yes.
Q. Did he have a right of way when the street car track
was there?
A. He "filled in the middle of the track with boards and
culverts.
. ...
Q. He built it himself 7
A. Yes,; sir. ·· ·
Q. You ·had an entrance of your own 'l
A. Yes, but I used it very often.
Q. Then you were trespassing on the railway and his property 1
A. Yes, sir.
.
Q. You said Mrs. Ashby agreed to sell you the piece of
property which the plat shows as 1.04 acres, and agreed to
deed it to Mr. Pilcher when she sold the other propertyl
A. Yes, sir.
Q. When she sold the other property, was anything in the
option on this property to give you the right to purchase that
1.04 acres1
A. Mrs. Ashby agreed to sell us that property before she
optioned.
Q. Verbal agreement 1
A. Yes, sir.
Q. There was no reservation of that kind made when she
gave the option to Mr. Dumouchelle, was there?
page 65 ~ A. I understood his option was up to the property.
Q. The option does not, for your information, make any
reservation of any property on the south end of the tract in
question.
A. All I know is that we bad n verbal agreement.
And further tllis deponent saith not. ·
Signature of witness ,vaived by consent.
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a witness of lawful age, being first duly sworn, deposes and
says as follows:

DIRECT EXAMINATION.
By l\Ir. Snead:

·Q. Please state your name, age and resiclcnee and occupation.
A. J. C. Kollman, 52; Lake View Roacl! Insurance agent.
Q. Are you the brother of l\[rs. ·willie R. Ashby, defendant
in this suit?
A. Yes, sir.
Q. Does she frequently consult you with reference to her
affairs Y
A. Yes, sir, practically everything that is of any importance.
Q. l\Ir. Kollman, on or around June 5, 1942, did your sister
consult you with reference to the sale of the property, the
subject of this suit,

Objection: By i\Ir. Francis on the ground that any conversation between Mrs. Ashby and Mr. Kollman would be
purely hearsay and any advice given by :Mr. Kollman to :Mrs.
Ashby, whether followed or not, would be hearsay, and for
tl1e further 1·eason that the evidence along that line is irrelevant, immaterial and not proper.
In answer to said contention, the plaintiff in this case has
already testified that l\Irs. As11by stated to him that she would
or did consult her brother witlI reference to the property and
this is only requested to hear out this conversation which she
had with her brother, as suggested by the plaintiff himself. ·
A. Yes, sir.
Q. ·wm you please state exactly what happened and what
was decided 1
The same objection is made by l\fr. Francis to this question ·
and answer as is made to the previous question and answer.
A. She called me over the phone and asked me to come to
her house, that she wanted to see me, to ask me about a piece
of property that she was intending to sell :Mr. Dumouchelle,
and we walked over the property some time in 1942 on a
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Suitda~·. l\f r. Du1t1ourl1clle wanted to buy the property and he asked her to see me about it first before anv decision was made hv her. We talked it
over and walked the prop('rty over nnci she told me, "He
wants the place directly behind his place of business to
straighten his line to the pike (creek)". ,vo wnllccd ovet·
hack of her t1lace over tl1c cat line to this tJl'operty, first to
the back of his chicken house. which runs down from Marv
Thomp~otl 's p1•operty and wei1t through tl1e woods t~ try to
get a chrcct line to the creek. "\Ve broke over some twigs and
walked to the creek and could not see from the creek. Then
we took the creek to Mr. Pilcher's line. Then she snid ":Mr.
Pilcher l1tts a stt·aight piere I p110tnised to let him have'\ and
I did not ask how much acreage. She said he bought it to
give him a lille pertJc1ldiculat· to the ct·eeic. So We went to the
pike and she told me wl1cre the line started from the pike.
page 66

~

(fotertuptioi1 by Mr, Francis: I WlE!h to call attention to
the court that I have .objected to all of this teRtimony because
it relates to a convcrsntion purely between Mrs. Ashby and
Mr. Kollnurn, and l\lt•. Doutttouchelle wn~ not present.

(.Above ans,ver contitt1tccl) :Mr. Doumout!ltolle asked he1; to
get me to look,it over, After we got thnt sti'aightened on the
the south sicle of :Mt•. Pilchot, \\'e walked down the old Electric car line to the north point tt~ain ltnd I snld '•Let's wnlk
over the property and see how it lies." ,ve walked around
viewing the timber itttcl tht·ough the middle of the highland
nrtd back to tho creek. Thel'e was tio miE!'imderstattding between .U13 what \\·e ,vet•e doing •
. Q, What pl'iM did she f.ltate he had offered for this particular piece of pMpcrty?
A. She told me Mr. Dumouchelle otforecl her $1.500 for
the strip of land directly back of his place to Swift Ci·eek and
I tnld bet, "I have 11ot got tht! money now, but I will give you
$1,500 for this piece of land myself". It is worth trtol'e than
$1,500, and as for any $500 offered tlwre, it was never mentioned bv her to :me.
Q. Wns at1y mention mnde of the ~ale of the entire property owned by her west of the old rig-llt of wa~,?
A. No, ~he said ''Cht'is; I don't khow whnt to do. I
prmnised Mt•. Dtrmouchelle I woulcl let him h1we it". I said,
"It is Yotii' place. You Itnow ·wlm t to do with it.".
Q. Did sho tell )·ou why t

I
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A: l\Ir. Dumouclielle was a m·ight close friend of hers at
the time nhd she thought u lot of him and his wife, nnd they
seemed to be mighty nice people. She said the property
would not be as vnluable to her ns it would be to him. After
looking the ptopett.y over from corner to cornet', she told me
:Mt•. Dumouohalle p1·omiscd to buy it; then we walked north
of this pruperty, attcl I nskcd her what she was going to do
with tbe piece bnck of Mr, 'l'l1ompsoi1, and she said, "l want
tllis prope1•ty been.use it buok..q my plat1e''• Sho said she was
ltolding tl1fit property on tl1at account. She fixed up the
contract later on. I was not present. She was holding that
pieOe of p1•operty to give her frontage on the creek.
page 67 } She said if that was Bold slie ,,·oulcl not have any
frontage .from the other property she is on now
and we talked it over and wallc~d it over and I Bald ":Mr.
Dumouchelle has all the timb,er and land of any value; which
is the cream of tlie whole piece of prilpet·ty. ''
Q. You mean the four acre tract known as No. 2 is the
cream of the property?
A. Yes, sir.
"
.
,
Q. Is that your opinioti tlUtt this pat'ticuhtr four acres is
worth more than $1,500?
·
A. Yes, I told her that th~h, but I did not have the money.

CROSS E:XAMINA'.rION.
By :Mr. Francis:
Q. Have you eve1• bought or sold any rMl estatet
A. Yes, sir. I bought and solcl two of my own trac~s in
Chestet'fleld County on the PetPt~bttt·g Turnpike just about
75 or 100 feet across the creek.
Q. You mean the north side of the creek?

A. Yos, sir.
Q. How much did yo11 get for tbnt?
A. I could not tell vou that.

Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

How long ago was that?
Twenty some years.
How nmny acres 1
Thirteen on 0110 and fom· and n half on the other.
AI'ound 1920.
Yes.
Does lfrs. Asl1by consult yon about eve1•ythingf
No.
About business matters?
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A. Yes, sir.
Q. Did she consult you about the sale to Mr. Dumouchelle
Qf the piece fronting on the pike 'I
A~ I told her not to ~ell him that but she did .
.page ~8 ~ Q. So she does not follow your advice 'l
. . A .. She did not then because Dnmouchelle came
to see me ten times about the piel'e on the pike and asked me
to try to get Mrs. Ashby to let him have the place, and drew
the plat of his building he wanted to put there, and showed it
to· me and it was real nice, and he wanted me to my sister to
let him have it.
Q. But you advised your sister not to sell and then you did
afterwards advise her to sell?
A. No, I told her to do to suit herself.
Q. So she did to suit herselU
A. Yes, sir.
·
Q. Do you remember what she sold it for!
A. No.
Q. $1,000.00.
A. I do not know.
Q. You don't know what he offered her for that place 7
A. ·No.
Q. How do you know it was a good sale t
A. I didn't. He didn't made a definite offer.
Q. It wasn't a question of price theili- but rather a question
of whether to sell or noU
A. Yes, sir.
Q. So she did not consult you on the price 1
A. No.
Q. And that is one business deal she did not consult you
about?
A. No.
Q. Then she did not consult you about signing an option?
A. She asked me to look it (the property) over and see
.
what I thought.
Q. Did she ask you to look the option over?
A. No.
Q. I believe you said· you work for an insurance company f
A. Yes, sir. The Home Beneficial.
page 69 ~ Q. You have what is known as a debiU
A. Yes, sir.
Q. Then you are not. engaged in the real estate business 'l
A. No.
Q. And you have not been in twenty years 1
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A. Yes, I bought some lots from the A. B. Cook Farms.
Q. How long ago dicl you buy those lots 'I
A. Some 18 to :W years ago.
Q. So you have not bad any experience in buying property
in 18 to 20 years 1
A. That is right.
Q. And all the experience you had before that time was tbt>
sale of two pieces of prop('rty for yourself and the purchas{!
of the tract where your house is on the A. B. Cook Farm 1
A. That is right.
Q. I believe you said if :Mrs. Ashby sold the property behind her present home she would not have any frontage on
Swift Creek. You know, as a matter of fact, that property
behind her house does not connect with the home tract 'I
.A. Back of her house there n re two separate pieces.
Q. Do you know there is n JOO foot strip through there
now owned by the Virginia Highway Commission 'I
A. Yes, sir.
Q. So it does not connect with her house 1
A. Yes, because the State Highway abandoned their right
of way and the property was supposed to be returned to the
owner of the land.
Q. l\fr. Kollman, where did you get that information 7
A. When the land was sold.
Q. From whom!
A. l\Iy mother and :Mrs. Ashby.
·
.
Q. As a matter of fact,. you know there is nothing on record
to show that 'I
A. There ought to be.
page 70 ~ Q. You know it has been abandoned as an electric line don't you?
A. Yes, sir.
Q. And that it has not been 1·etnrned to the owner'/
A. Nobody else has a claim on it.
Q. The Virginia State Highway has no claim on iU
A. No, because they bought the right of way from the elec.
tric company as fnr as stop 52 on the car line. From there
to the turnpike has not been turned over to them from what
I can get proof of.
Q. Is that a matter of record in the Clerk's Office!
A. No, but the Clerk told me that.
Q. Mr. Perdue 1
A. Yes, sir.
Q. Mr. Kollman, I expect to prove by Mr. Perdue or by tho
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records in Chesterfield County, or both, tllat the statement
that you have just mado is not tl fact.
A. The statement I made is from what I rem<~mber of the
property being sold when tho eleQtric car line was there.
Aud further this deponent saith not.
Signature of witness waived by consent.
"WILLIER. ASHBY.

a witneas of Iawfltl ag;e, bei11g first duly· sworn, deposes nnd
says as follows:

DIRECT EXAMINATION.
Bv )fr. Snead :
·Q. Please state yom· name, age, ocoupnt.ion and residence.
A. Mrs. ·wmie H. Ashby; 57, Cl1esterfield County; housekeeper.
Q. Aro yqu tho widow C\f Cornelius A. Ashby, who died a
few yeai·s a.got
A. Yes, sir.
Q. A.a such, did you inl1erit all bis propertyi
A. Yes, sir.
Q. You are the defendant in this case, I believe, Mrs.
Ashby.
A. Yoa, sir.
page 71 } Q. Did you sell Mr. Dumouchelle the property
he owns on the turnpike a few years ago?

A. Yes, sir.

Q. According to the Pugh plat, this is shown as Lot C and
fronts on the highway 473 feet, Is that correct?
A. Yea, sir.
.
Q. Will you look at this plat alread)· introduced and state
where you live with refei-enoc to this plat?
A. On Lot A.
Q. Do you own now Lot A and Lots 1, 2 and 3 shown on tho
Pugh pint?
A. Yes, sir.
Q. Now will you please state in some d<.>tail the conversation had between you and Mr. D11mo11chelle when he came to
see yon with reference to buying or taking an option on the
property which yon own 1
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A. He came to see me and asked me would I sell and I told
liim no. He came back and wanted me to sell it to him.
Q. ·what property did he want to buy?·
A. Direct]y behind his p]ace of business.
Q. No. 2 as shown on the Pugh plat containing 4.02 acres,
on the north of which is a continuation of the line of the property of l\fary E. Thompson, the east, the Riohmond-Petersburg Electric Railway Compai1y or State Highway Commission, the south of Lot No. 1 and west by Swift Creek1
A. Yes, sir (within the red lino!!l).
Q. Now tell what conversation took plaoe1
A. He came and we walked it over at the back of his place
of business. He never said a word about $500 to me. He
offered me $1,500 for the piece back of his place of business.
Q. Did you state that you lmd agreed to R'Oll Mr. Pilcher
the property for the purpose of making his line perpendicular to the pike 1
A. Yes, sir.
Q. Was that the lot shown here as Lot No. H
A. Yos, sir, straight to the creek.
Q. What did lrn tell you to do witl1 reference to a decision?
A. He asked mo to see my brother.
Q. Is he the one just testified Y
page 72 } A. Y cs, sir, J. C. Kollman, my brother.
Q. "TJiat ols.e?
A. I told him I would see him, so we walked it over and he
said "Willie, I would not tnke that for this -piece of land. I
will give you $1.,500 for it myself". I decided Mr. Dumouchelle was a nice friend of ours and I had helped him. I have
really been a friend to him. I have loaned him money and
helped him every time he needed it and I don't see why a
friend should turn like t1mt. I was utterly surprised.
Q. You heard your brother tE>stify with reference to the
conversation. Is his statement substantially correct as to
what took place between him and you f
A. Yes, sir.
·
Q. ,vhere was the option lefU
A. At the l\faster Chevrolet place.
Q. Were you told to go there?
A. Yes, Mrs. Leonard and I went.
Q: Did you read the option?
A. No, I didn't, thinking they bad it right.
Q. When he came back to you last fall, please state what
took place!
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· A. "\Ve were i~ his place, and he told me he wanted to settle
for the place;and that 4e had it all, and I said "WhaU" He
said he had it all. I said "No". I told him the piece directly
behind his place of business and no more.
Q. Did you see him afte.r tbaU
A. No.
Q. What happened next 1
A. He came with the deed an<l wanted me to sign it. He
and Mr. Francis, and I would not sign it.
Q. Did he make any statement to you as to what property
he had an option on 1
A. He said all.
Q. What did he mean by "all"'l
A. I don't know. I thought l1e had my whole place.
Q. Your home place '1
A. Yes, sir.
page 73 ~ Q. You mean he ~~ed,!~tlffl"liad an option on
the house and property which fronts on the Turnpike Y
A. Yes, sir, when he said bounded on the north by Margaret Thompson I thought, "He has everything", so I called
my brother again. l\Iy brother asked me if I had signed it,
and I said no.
Q. Do you know Margaret Thompson 7
A. Yes, sir.
Q. Who is she '1
A. She is now :Mrs. Bragg.
Q. How long has she been married 1
A. 20 years.
Q. Has she ever owned any propertyf
A. She owned the tract :Mrs. Blakey had.
Q. How long did :Mrs. Blakey own itY
A. 14 years.
Q. Is that the Margaret J. Thompson whose name appears
on the Pugh plat wl1foh is just north of your property?
A. Yes, sir.
·
Q. You or your husband sold the property on tbe southern
side of your present home, did you not t
A. Yes, to Mary E. Thompson.
Q. ·was she the wife of Joe Thompson '1
A. Yes, sir.
Q. That is shown on the plat as Lot Bl
A. Yes, sir, that is l'ight.
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Q. Is there any person that you know of that owns property
in that vicinity named :Marie Thompson I
A. No.
Q. The line of the propert.y on the north whicl1 you thought
you were optioning to Mr. Dumouclwlle, is it shown on this
plat a11d if so, point it out.
page 74 ~ A. From the pike straight back to the creek.
The line I intended selling is the line which is a
continuation of the southern line of Mary Thompson's prop·
erty all the way to the creek.
Q. Is that shown on the plat as the northern boundary of
Lot #2?
A. Yes, sir.
Q. ·while I have this map, will you look at it and state into
the record what property you thought that you were selling
and what property Mr. Dumouchelle offered to buy from yon
for the sum of 2!i/Jfi'J,;#',<.r;y, I

Objection to tho question and answer that may follow for
the reason that tho option is the best evidence and that verbal
or parol testimony cannot vary or alter the terms of a written instrument.

In answer thereto., neither the south or north boundaries
contained in the option is definite and parol testimony is J>ermissible to show what the intention of the parties was.
A. The line from the pike straight to the creek on the south
of Pilcher and tho north side of Mary Thompson straight to
the creek.
.
Q. Is that what you sold him shown on the Pugh plat as
Lot No. 2, which contains 4.02 acres and which is surrounded
by tho red lines 1
A. That is right.
Q. Have you always beou willing to deed him this property¥
A. Yes, the property directly behind his place of business
and no more for $1,500. I told him so.
Q. Docs :Mary Thompson still own Lot B south of your
property?
A. Yes, sir.
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By l\Ir. Francis:
.
Q. In order to get this Pugh plat straight, is there any such
plat on record as the Pugh plat?
(Mr. Snead answers no)
Q. You or your lawyer caused this plat to be made in order
to show your side of the case?
A. Yes, sir.
Q. vVas the property in question ever subdivided into lots
1, 2 and 3?
A. No, but we wanted to now how it would be.
Q. So this Pugh plat was made and the red and blue lines
were put into the plat, and the subdivisions of 1, 2 and 3 were
placed there in order to show your contention in this case?
A. Yes, sir.
page 75 ~ Q. And were never subdivided in tbat way be-

fore?
A. No.
Q. Mrs. Ashby, you have great respect and admiration for
your brother's advice and you usually consult him aud follow
his advice?
A. Yes, sir.
Q. -But you did not follow llis advice when you sold to l\Ir.
Dumouchelle the first time '1
A. No, because he had consulted Mr. Ashby.
Q. And you did not follow it when you consulted him the
second time?
A. I asked his advice.
Q. And did not take it?
Q. No, because I thought he meant back of his place of
business.
Q. And you favored Mr. Dumonchelle and sold it to 1Jim
for $1~500 although your brother hnd offered $1,500 for iU
A. Not until after Mr. Dumouchelle had offered.
Q. Was he able to give you $1,500.00?
A. Not then. I would have loaned it to him.
Q. You would have loaned him the money, but agreed to
sell to Mr. Dumouchelle. As I understand it, you said Mr.
Francis and l\Ir. Dumoucbelle came to see you and brought a
de,!d. Are you sure of that?
A. No, but you looked at it and talked it over.
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0

Q. Didn't you ask Air. Dumouchelle to have me come to se·e
you?
A. I called you.
Q. And.didn't I tell you to consult a lawyer and asked you
who ,our lawver was Y
A. ·Yes, sir:
Q. And you told me it was :Mr. Bernard Syme, and I asked
you to go to :Mr. Bernard Syme and you said "No", I don't
want to go to any lawyer, I want to talk to you, and I came at
your request. Did I ask you to sif,rn any paper?
A. YcR, you talked like I had to sell that piece-of land.
Q. Did I ask you to sign .any paper .ai\d have any paper
with me for you to sign!
A. No.
page 76 ~ Q. So you were mistaken when you said we came
out and asked you to sign a deed 1
A. We took it to the Courthouse.
Q. The old deed you spoke off
A. Yes, sir.
Q. And you and Mr. DumouC'l1elle nt that time consulted
l\fr. Perdue?
A. Yes, -sir.
Q. Mrs. Ashby, did you tell Mr. Dumouchelle tbat you had
verbally agreed to sell :Mr. Pilcher a portion off the south
end of tbe property in question?
A. Yes, sir.
Q. Did you ever agree with Mr. Pilcher on a priceY
A. He offored men price and I did not take it.
Q. How much?
A. A small amount. I don't know.
Q. How much?
A. I refuse to answer. Around $200.00.
Q. That was for 1.04 acres 1
A. Yes, sir.
Q. And that piece of property, according to this plat, had
n frontage on Swift Creek of 225 feet., more or less?
A. Yes, sir.
Q. And he offered you only $200 and you refused, so tliere
was no meeting of minds on that sale, was there?
A. No.
Q. So you never agreed to sell itf
A. Yes, sir.
Q. At what price?
A. 1Ye had not decidt>d.
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Q. I beleive you told Mr. Dumouchelle you had some kind
of agreement with Mr. Pilcl1cr, didn't you 'l
A. Yes, sir.
page 77 } Q. l\:lr. Pilche1· said the value of the property is
$500 an ac1·e, vet he wanted 1.04 acres for $200.001
A. He merely said that.
·
Q, And .that was about the time Mr. Dumouchelle got the
option 1.
A. No.
Q. When!
A. Long before that.
Q. How long Y
A. Three or four years before that. He was just talking
about it.
Q. He went so far as to have it sketched onU
A. He asked me if I wanted to sell it and he offered $200.00
for it, and I would not take it.
Q. Did you make any statement to Mr. Dumouchclle that
Mrs. Pilcher had a right to bny this 1.04 acres7
A. Yes, sir.
Q. What conversation was had?
A. I told him he wanted it to run pGrpcndicular from the
pike to the creek.
Q. But it was not agreed upon 1
A. No.
Q. No price was agreed upon. .
A. No.
Q. When you and !Ir. Dumouebelle first discussed the sale
or option on this property, you say you were out together?
A. Yes, sir.
Q. Was anything discussed about lines?
A. I told him from his line straight to the creek.
Q. And that was how long ago 7
A. That was before he got the option.
Q. How longY
A. I don't know.
page 78 ~ Q. About a yearY
A. I don't know, it might have been.
Q. Wasn't it that time that he offel'ed your $500 for that
particular piece of property t
A. That was never mentioned.
Q. What price was mentioned before tlle option was given T
A. $1,500.00.
Q. Why didn't he take the option at tlmt timef

o
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A. I did not care to sell it.
Q. You mean lie was trying to get you to sign the option on
a particular piece of land for over a year for $1,500.001
A. I did not want to sell it for $1,500.00.
Q. l\Irs. Ashby, as a matter of fact, didn't l\Ir. Dumouchelle.,
in the first conversation you had with him, offer to purchase
from you a portion of the property you are describing now,
and then after dickering with it for a year, and you not being
willing to accept his price, dicln 't he come in and offer you
three times that price for the whole of tlle property.
A. He said that you said '' th~ whole damn place was not
worth any more". Then I got mad and would not let him
have it.
Q. After tl1e option lrnd been signed?
A. I dou 't know when it was.
Q. After lrn offered to take up the option 7
A. I imagine so.
.
Q. You never heard me use the language, did you 1
A. He said you said that.
Q. l\Irs. Ashby, does Mary Thompson's lot, which is shown
as Lot B., on the Pugh plat, bound your property on any of
its four sides 1
.
A. On the south it docs where I live.
Q. I mean the property in question.
A. Over the car line.
Q. You mean if you extended its lines westwardly it would
bound it.
A. Yes.
page 79 ~ Q. Is the word "~Iarie" an abbreviation for
Mary or :Margaret?
A. He named her, I did not.
.
Q. From the time this option was given in June, 1942~ how
long was it before he offered to take it up?
A. Sometime in the Spring of 1944.
Q. That is some few months before the option expired 7·
A. Yes, sir.
Q. l\Ir. Dumouchelle had offered to pay you $1,500 and take
the property be claimed he had an option on 1
A. Yes, sir.
Q.· You were also offercd that in a letter from me, were you
not?
A. Yes, sir.
Q. Offering to pay $1,fiOO provided you would give a deed
to the property we claimed under the option 7
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A. Yes, sir.
Q. And you refused at that time?
A. Yes, sir.
Q. Mrs. Ashby, I believe you said yon had been friendly
with :Mr. Dumouchelle?
A. Yes, sfr. I helped him in every way I could.
Q. Didn't he help you 7 .
A. No, I don't think so.
Q. Didn't you call on him any time anything went wrong?
A. He did me on mv stoker.
Q. In what respect i
A. In a lot. I found he was not. what I thought.
Q.. As a mechanic?
A. Yes, sir.
Q. You claimed you loaned him moneyf
A. Yes, sir.
Q. You loaned him $150.00 and charged 6% interest and he
paid it back ·in 60 days. Did you lend him any more?
A. $200 at another time.
page 80 ~ Q. Did he give a note 1
A. Yes, sir.
Q. 6% interest 7
A. He bargained to pay 6%,
Q. ,vas it purely business on your part?
A. Yes, the $150 was loaned to him when he huilt his buildmg.
Q. ,vas it purely business on your part!
A. Yes, the $150 was loaned to him when he built his building.
Q. Didn't you come to him while he was building and ask
him if he needed any money?
A. No, he came to me.
Q. :Mr. Dumoucbelle was not at the 1\Iaster Chevrolet~ was
he?
A. No.
Q. ,vas H
A. No.
Q. Why was it left there 1
A. He said a notary public was there.
Q. So you signed it before a notary public?
A. Yes, sir.
Q. Nobody kept you from looking at it, did they?
A. No.
,,
Q. No one told you not to?
'.-
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A.
Q.
A.
Q.

No, but I never got a copy.
"\Vasn 't it recorded?
I don't know.
Don't you know :Mr. Perdue told you it was recorded
after the option was given?
A. No.
Q. Did you ever ask for a copy?
page 81} A. No.

RE-DIRECT EXAl\fINATION.
Bv ~fr. Snead:
·Q. What was the occasion of Mr. Dumouchelle quoting to
you the statement he said Mr. Francis made with reference
to the property not being worth more 7
A. I don't know.
Q. Wasn't it in connection with the description of the property?
A. It sounded that wav.
Q. Didn't you get after him about the description of the
property when lie said be had the whole propertyt
A. Yes, sir.
Q. \Vbat did be say?
A. He said he did not want it.
Q. But didn't be quote Mr. Francis to tbe effect that Mr.
Francis wrote the description, making that statement 1
A. Yes, sir.
Q. And that is why he wrote the description like he did 'I
A. Yes, sir.
Objection by Mr. Francis bemrnsc it is leading and (2) that
it is purely an opinion g-athered by l\frs. Ashby from a remark claimed to be made by :Mr. Francis and not proper
evidence.
By l\Ir. Francis:
Q. That conversation you stated was made, was made at a
time practically two years after the option was given and the
time :Mr. Dumouchellc came to tnke a deed and pay the
monev.
A. 'Yes, sir.
Q. Last Spring, practically two years after the option was
given?
A. Yes, sir, that is right.

·I
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And further this deponent saith not.
Signature of witness wnived by consent.
page 82 ~

STIPULATION.

It is agreed that the LaPrade Plat mentioned in the Plaintiff's depositions is made a part of the record and marked
''Exhibit 3".
It is stipulated and agreed between Counsel that the carbon
copy of the letter. of Harry L. Snead, Attorney, to R-0bert J.
Francis, Atto1·ney, dated Janua1·y 21, 1944, marked ''Exhibit
4" and Mr. Francis' reply thereto dated January 22., 1944,
marked "lnxhibit 5" is introduced by the defendant as a
part of her testimony in this case.
It is further agreed that the blueprint of three-fourths of
an acre of land sold by Cornelius A. Asl1by to Susan H.
Pilcher dated September 5, 1928, recorded in the Clerk's Office of the Circuit· Court of Chesterfield County in Plat Book
5 page 69 is attached hereto and marked "Exhibit A".
page 83

~

State of Virginia,
City of Petersburg, to-wit:

I, Margaret Witzel a notary public in and for the city and
state aforesaid, do hereby certify that the foregoing depositions of Frederick'Pilcher, J.C. Kollman and 'Willie R .. Ashby
were duly taken before me, reduced to writing and signatures
waived in my city aforesaid.
Given under my hand this 4th day of August, 1944.
l\Iy commission expires November 12, 1944.

MARGARET WITZEL,
Notary Public.
Stenographer's Fee $15.00.
J. '\V. Pugh, Eng. & Sur. $17.00.
And to which depositions of the defendant 6 Exhibits are
attached, as follows:
pages 84, 85 and 86

~

See "Exhibits".
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DEFENDANT'S EXHIBIT #4.
Petersburg, Va.
January 21, 1944

Mr. Robert J. Francis,
Attorney for Napoleon Dumouchellc,
Union Trust Building,
Petersburg, Virginia.
}ify dear Bob:
Your letter of January 10, 1944, addressed to Mrs. Willie
R. Ashby has been turned over to me for reply. Since I talked
to you this morning I have also received a copy of the summons in the suit brought by your client against her for the
Specific Performance of the Option Contract dated June 5,
1942.

I have talked to her and two other witncascs and in view
of their statements to me and of the language contained in
the contract I do not believe that she is under any obligation
to deed to your client all of the property on the \Vest side of
the strip of land which you allege is owned by the State Highway Department.
Her oral agreement contemplated the sale of the land extending directly behind the 473 feet .which she sold him on
November 15, 1940, to Swift Creek the North line of which is
continuance of the Marie Thompson line. This contract has
no specific northern boundary as the Marie Thompson property is on the Northeast of said property and does not touch
at any point.
If your client desires a deed drawn to cover the property
which Mrs. Ashby agreed to sell I shall be very glad to prepare the same but under no circumstances would she consider
· selling the whole of this parcel to him for this small consideration which was much less than one-half of its value on the
date that the contract was signed.
-Yours very truly,
HARRY L. SNEAD.
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DEFENDANT'S EXHIBIT #5,
Petersburg, Va.
January 22nd, 1944.

l\lr. Harry L. Snead,
Union Trust Building,
Petersburg, Va.

Re; Dumoucbelle v. Ashby
Dear Harry:
Acknowled~"Inent is made of your letter of the 21st for which
I thank you.
As far as. our clients are concerned, we seem to be in complete disagreement on the facts and there is nothing that can
be accomplished without the continuance of the suit that is
now pending.
l\Ir. Dumouchelle absolutely refuses to take a deed to an~,
portion of the property and continues to demand that he be
deeded all of the property between Swift Creek and the strip
of land owned by the State Highway Department and this
l\Irs. Ashby refuses to do.
I have already given you a copy of the bill so there is nothing else for you to do \:mt file your answer.
"\Vith kindest personal regards, I am
Very truly yours,
R. J. FRANCIS.
page 89
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For Exhibit A see manuscript.

And at another day, to-wit, on the 10th day of
October, 1945, being the day and year first aforesaid, the following decree was entered in said (?ourt, to-wit:
Napoleon Dumouchellc

v.
Willie R. Ashby.
This cause, ,vhich had been re~rularly matured at Rules,
came on this day to be heard on the bill of complaint, the answer of the respondent, ,vnlie R. Ashby, the depositions of
witnesses taken before Margaret ,vitzel, a Notary Public in

f
.(
II
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and· for the City of Petersburg, State of Virginia, and was
argued by counsel.
·
On consideration whereof, tlie Court is of the opinion tliat
the contract, the specific performance of which was prayed
for in this cause, is a contract which it is proper for a court
of equity to decree specific performance of, the refore the court
doth adjudge, order and decree that Willie R. Ashby, widow,
do immediately convey by good and sufficient deed the property described in the bill in this proceeding and upon delivery of the deed that Napoleon Dumoucbelle, the complainant,
shall pay to the said Willie R. Ashby or to whomsoever she
shall direct, the balance of the purchase price, to-wit: $1,475.00
less any earned taxes that are properly chargeable against
the said property and that the said ,vmie R. Ashby shall pay
in addition thereto the costs of this proceeding.
The Court doth· further adjudge, order and decree that in
t11e event that the said Willie R. Ashby shall refuse to execute and deliver the deed as aforesaid within fifteen days
from the date of the entry of this decree, then the Courth
doth appoint Harry L. Snead and R. J. Francis, Special
Commissioners, either or both of whom may act,
page 91 ~ whose duty it shall be to convey the said Napoleon
Dmnouchelle or whomsoever he shall direct in writing, the said property in the proceedings mentioned by a good
and sufficient deed with Special Warranty and they shall collect the balance of the purchase price and after the payment
of the costs and taxes that may be due and the prorated taxes
for 1945, to pay over the residue to said Willie R. Ashby.
And the Court doth retain the cause for such further proceedings as may be necessary in case the defendant shall refuse to obey the mandate of this decree or for any further
action that may be necessary hereunder.
·
And tlie defendant by counsel, having intimated her intention of applying to tl1e Supreme Court of Appeals of Virginia for an appeal from and supersedeas to the aforesaid
judg1nent, on motion of the defendant, by counsel, execution
of said judgment is suspended for ninety days from this date,
and thereafter until a petition of the defendant for an appeal
from and supersedeas to· said jud~"lllcnt is acted on by the
Supreme Court of Appeals, and provided the said defendant,
or someone for her shall within 15 days from thi~ date enter
into bond in the Clerk's Office of this Court witb surety to
be approved by said Clerk, in the penalty of $500.00, conditioned and payable as the law directs.
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Virginia:
Chesterfield County, to-wit:

I, Walter N. Perdue, Clerk of the Circuit Court of said
County, do hereby certify that the foregoing is a true transcript of the r~cord in the Chancery suit of Napoleon Dumouchelle v. Willie R. Ashby as the same appea1·s on file and of
record in the Clerk's Office of the said Court.
I further certify that the complainant had due and legal
notice of the intentions of the defendant to apply for this
transcript. of -the record.
I further certify that the apP,eal bond for $500.00 required
of the. defendant by the dec1·ee of October 10th, 1945, has been
given before me with approved security.
Givn under my hand this 29th day of December, 1945.
,vALTER N. PERDUE, Clerk.
A Copy-Teste:
M. B. '\VATTS. C. C.
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