IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4588
VIRGINL.\.:
In the Supreme Court of Appeals.held at the Supreme Court
of Appeals Building in the City of Richmond on Wednesday
the 7th day of March, 1956.
LORRAINE F. PITMAN AND GEORGE l\f. COLES,
Appellants,
aga·inst

FRANCES GRAHAM RUTLEDGE, ET AL.,

Appellees.

From the Circuit Court of Albemarle County

Upon the petition of Lorraine F. Pitman and George M.
Coles an appeal and supersedeas is awarded them from a
decree entered by the Circuit Court of Albemarle County on
the 19th day of October, 1955, in a certain proceeding then
therein depending wherein the said petitioners as Executors
of the Estate of Charlotte B. Coles, deceased, were plaintiffs
and Sandra Pitman and others were defendants; and it appearing from the certificate of the clerk of the said court that a
superscdcas bond in the penalty of five hundred dollars, conditioned according to law has heretofore been given in accordance with the provisions of sections 8-465 and 8-477 of the
Code of Virginia of 1950, no additional bond is required.
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page 26 ~

FINAL DECREE.
This cause came on to be heard upon the papers formerly
read and upon the answers of Sidney D. ·watson, Guard!an
ad lite11i for Sandra Pitman, and C. Venable l\Iinor, Guardian
ad litem, for Nuncy Kennedy Graham, and on evidence heard
ore ten.us by the Colll't pursuant to Section 8-310 of the Code
of Virginia and Rule 2 :21 of the Rules of the Supreme Court
of Appeals of Virginia, which evidence was taken by a court
reporter and, if made a part of the record in this cause
pursuant to Section 3 of Rule 5 :1 of said rules, is hereby
ordered to be preserved as a part of such record; and was
argued by Counsel.
And the Court not being advised at the moment of its
opinion took the case under advisement.
The Court being· now advised of its opinion and J1aving
filed its written opinion herein on August 16, 1955, in the
form of a copy of a letter add1·essccl to 1'.lessrs. J olm S. Battle,
T. Munford Boyd and T. J. Mic•hie, doth adjudge, order and
decree in accordance witli such opinion tlmt the language
found in Item XI of the will of the late Charlotte B. Coles
"But this land is charged with the payment of legacies enumerated in Item VI througl1 X of this my will.'' does not
exonerate the personal property of the Testatrix from the
payment of such legacies and does not make tlie land in question the primary source for such payment, but that on the
contrary the legacies referred to remain primarily payable
out of the personal property left by the Testatrix and are to
he paid out of the land only if t11e personal propertv be insufficient and the Plaintiffs Lorraine F. Pitman and° George
M. Coles, Executors of the estate of Charlotte B.
page 27 ~ Coles, deceased, shall be governed accordingly in
the distribution of the estate in their hands.
And the Court doth further adjudge, order and decree in
accordance with said opinion tllat tlle Codicil to said will was
intended to and does revoke Clause V of the will and that the
tangible personal property, other than that expressly disposed

Lorraine F. Pitman & G. M. Coles, v. Frances G. Rutledge 3
of in the will, was bequeathed to 1vfrs. Charles J. Graham,
subject to the right of the Virginia Historical Society to take
any furniture or china.
And the Court doth herebv allow to Joseph "\V. Richmond,
attorney for the Complainants, payable out of the estate in
the Complainant's hands, the sum of $500 Dollars as an attorney's fee for his services in representing the Complainants in tllis cause and does likewise allow unto Messrs. Sidney
D. ,vatson and C. Venable Minor, Guardians ad litem for the
infants Sandra Pitman and Nancy Kennedy Graham, the sum
of $25.00 Dollars each for their services rendered herein on be~
half of such infants.
And the Defendants Lorraine F. Pitman and George M.
Coles in their own right, by their attorney, intimating their
intention to apply to the Supreme Court of Appeals of Virginia for an appeal as to so much of this decree as relates to
the construction of the codicil or codicils dated April 19, 1950,
on their motion the operation of the foregoing decree insofar
as it relates to said codicils is suspended for a periol of 90
days from the entry of tl1is order provided that they or someone for them enter into a suspendin~ hond conditioned according to law in the penalty of $500.00 Dollars before the Clerk
of this Court with surety to be approved by the Clerk on or
before the 29th day of Oct., 1955.
And the defendant Virginia Association of Workers for the
Blind, Jue., by counsel having ~xcepted .to so much of this
decre1~ as adjudges that the language of item XI of the will of
the late Charlotte B. Coles deceased does not exone_
page 28 ~ rate the personal property of the Testatrix from
the payment of such legacies and docs not make the
land in question the primary source for such payment, and
said defendant by counsel having indicated its intention to
appeal to the Supreme Court of Appeals of Virginia, on its
motion, the operation of the foregoing decree in so far as it
relates to said charge is suspended for a period of 90 days
from the entrance of this order provided that said defendant
or someone for it enter into a suspending bond conditioned
according to law in the penalty of $500 dollars before the
Clerk of this Court with surety to be approved by tho Clerk
on or before the 29th day of Octo~er, 1955.
Enter Oct. 19, '55.
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
To Lorraine F. Pitmnn and George M. Coles, Executors of
the Estate of Charlotte B. Coles, deceas<'cl, Albert H. Graham,
Thomas II. Graham, Frances Graham Rutledge, Nancy Kennedy Gralmm and C. Venable Minor, Guardian ad litem of
Nnncy Kennedy Graham.
Notice is hereby given by the undersigned, Lorraine F. Pitman and George lVL Coles in their own right, that tliey will
al)ply to tl1e Supreme Court of Appeals of Virginia for an
appeal and .mperscdeas from the final decree in this matter
entered October 19, 1955.
This case involves two separable controversies and pursuant to Section 9 of Rule 5 :1 of the Rufos of Court of the
Supreme Court of Appeals of Virginia t1iis notice of appeal
hereby identifies the separable controversy in which the appeal is sought as being the controversy bet.ween Lorraine F.
Pitman and G.eor~e l\L Coles in their own right and the above
named parties relating to the effect of the codicil or codicils
to the will of the late Charlotte B. Coles upon clause V of
that will determined by the Court in the decree above mentioned in the following language: "And the Court doth
further adjudge, order and decree in accordance with said
opinion that the Codicil to said will was intended to and does
revoke Clause V of the will and that the tangible personal
property, otlier tlmn that expressly disposed of in the will, wns
bequeatl1ed to Mrs. Charles J. Graham, subject to the right
of the Virginia Historical Society to tnke any furniture or
chinn. ''
The undersigned assig-n as error the following:
page 32 ~

(1) The Court erred in deciding as alJOve stated
that the codicil or codicils to said will were intended to and did revoke Clause V of the will and thnt the
tnngible pc>rsonnl property other than that expresslv disposed
of in tlie will was bequeathed to Mr~. Charles ,J. Gr.aham subject to the right of the Virginia Historical Society to take any
furniture or china.
·
(2) The Court erred in not deciding that the said codicil
or codicils when read together or as a whole cancelled each
other out so that they had no effect whatsoever upon the will·
and
'
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(3) The Court erred in not finding that if the codicil or
codicils were to be given any effect whatsoever the words
"personal property'' therein found should be co!1strued to
m~an JJersonal effects, so that only the personal effects of the
testatrix, such as clothes, jewelry and similar items, wou!d
pass to the children of :Mrs. Charles J. Graham under smd
codicil or codicils.
LORRAINE F. PITMAN AND GEORGE
1\1. COLES IN THEIR OvVN RIGHT.
By Counsel.
THOMAS J. MICHIE
Michie, Camblos and Via
Charlottesville, Virginia.

•
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•

•
August 16, 1955.

Mr.•John S. Battle
Court Square Bldg.
Charlottesville, Virginia
:Mr. T. l\funford Boyd
Law School
University of Virginia
Charlottesville, Virginia·
Mr. T. J. Michie
601 E. :Market Street
Charlottesville, Virgi}\ia
Gentlemen:
I have consider<'d the briefs submitted in the case involving
the will of 1\fiss Charlotte B. Coles.
On the question whether the charge of legacies on the real
estate devised to Mr. Pitman was intended to exonerate the
·personal property, I am of the opinion that the authorities
cited by co11.nsel for l\fr. Pitman amply sustain the general rule
that a charge of legacies on real estate does not exonerate the
personalty unless there is language in the will from which
such exoneration is clearlv inferred. So far as the other
language of the will has any bearing on the question, it seems
to me to indicate a contrary intention. The provision in
Clause 7 to the effect that the trust of $50,000 may be set aside
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''either in cash or partly in cash and partly in securities at the
appraised value thereof" seems to me inconsistent with the
idea that the legacies would be paid bv :Mr. Pitman.
The language of Clause 13 also seeius to me to indicat? tlmt
the testatrix did not consider the real estate as a primary
fund for the payment of legacies.
I have some cloubt whether the memorandum of June 10 is
admissible on this question. If admissible, it seems to me to
shed little light on the matter. The fact that the value of tl1e
land dev;sed is considerablv less than the amount of the
legacies seems to me also quite pertinent, and there wai-: evidence to the effect that Miss Coles would have been cognizant
of the discre1Jat1cy.
I am accordingly of the opinion t11nt the charge of tl1e
legacies upon the lund does not exonerate the personal property, but that they must be paid out of the residuary personal
estate.
The interpretation of the codicil seems to me to present a
much morC' rliffiC'ult question. The phrase, '' all my personal
property,'' clearly cannot be giveu its technical legal significance in view of thn second portion of the codicil. It seems
clear to me that the testntrix wrote the codicil dated April 19,
1950, and that tlie addition, "My will that I made is to be
carried out first," wns intended by the testatrix not to revoke
the codicil but to explain it. Havin~ reached the conclusion
that the phrase, "p<:>rsonal property," must be given a limited
construction, it seems to me that the memornndum of .June 10
is clearly admissible to explain the ambiguity in this phrase.
The tcstimonv of 1\fr. Coles is to the effect that the devise
of the tangible personal property in Clause 5 of the origiual
will was intended ns a device not infrequently used for disposing of such property. In other words, it was given to him
outright with the expectation that he would make some distribution thereof. The last portion of the memorandum of June
10 seems to me to contemplate a similar procedure. The only
logical construction which I am able to place upon tl1e codicil
of April 19 is that at that time Miss Coles decided that she
would prefer that l\f rs. Graliam should be clmrged with this
duty rather than l\fr. Co]es and l\fr. Pitman. I think the
second sentence of the codicil must necessarily be construed
as relating in some way to the personal property mentioned in
1he first sentence. It is true that within a verv short time
the testatrix again changed her mind on this point and undertook to dispose specifically of many items and to charO'e l\frs.
Pitman with the duty of disposing of the residue of th: tangible personal property.
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Lena Logan Forsythe.

I have therefore reached the conclusion that the codicil
was intended to and does revoke Clause 5 of the will and that
the tangible personal property, other than that expressly disposed of in the will, was devised to Mrs. Graham, subject to the
right of the Virginia Historical Society to take any furniture
or china. I am confidently of the opinion that the testatrix
would have expected Mrs. Graham to make some distribution
of the tangible personal property, and she may even have
given lier some instructions with respect thereto, but I do not
consider that there is anything in the evidence which would
constitute a charge by way of a constructive trust on tho bequest.
V cry truly yours,
By LYTTELTON WADDELL.

LW/jd
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MHS. LENA LOGAN FORSYTHE,
being called as a witness, and being first duly sworn, was
examined and testified as follows :
DIRECT EXAMINATION.
By Mr. Michie:
Q. Mrs. Forsythe, where do you live?
A. I live at Esmont, Virginia.
Q. And you are Mrs. Douglas Forsythe 1
A. Yes.
,
Q. And had you been a neighbor of the late Miss Charlotte
Coles for many years Y
A. Yes, many years.
Q. And known her intimately for many years 1
A. Ycs, since she was seven years old.
page 5 ~ Q. Did you ever hear her express any wishes in
regard to what one may call her personall effects,
her clothes?
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George M. Coles.
A. Yes, she liad said to me very decidedly, that sl1e did~'t
want her things to be handled or owned by people around m
her neighborhood, the whole neighbo1·hoocl.
Q. Did she say anything else about what she would rathe~
see done with them Y
A. She said she would rather see them burned than handled
around among the people in the neighborhood.
:Mr. Michie: That is all. Just one minute tl1ere is one other
question.
Q. Approximately when did you hear that statement made7
Was it within the last few years?
.
A. Yes, I don't know exactly, but sometrme before her
death.
e

,,

GEORGE M. COLES,
another witness, being first duly sworn, was examined and
testified as follows:
DIRECT EXAMINATION.
By Mr. Michie:
Q. Mr. Coles you are an executor and legatee of
page 6 } :Miss Coles, are you not f
A. That is correct.
Q. Did you also prepare the will Y
A. I did, sir.
Q. You are an attorney at law here in Charlottesville, are
you not?
A. Yes, sir.
Q. And what relation are you to Miss Charlotte Coles, or
were vou?
A. Third cousin.

•
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•

page 8}

•

Q. You and Mr. Pitman were named in the will as executors7
and you subsequently qualified as such, is that correct Y
A. Yes, sir.
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George M. Coles.
Q. And probated the main will 'l
A. That is correct.
Q. Later you offered two other papers for probate, that was
at a somcwlmt later date, was it not 'l
A. Yes, sir.
Q. Why was it that they were not offered at the time the
will was offered?
A. At the time of the probate of the will we didn't have
those papers.
Q. And they were discovered later Y
A. That is correct.
Q. How was the paper that was probated as a codicil discovered and bv whom t
A. It was discovered by Mrs. Pitman at Miss Coles' residence.
Q. Did she give it to you 1
· A. Well first she called me up and said she had an envelope
with my name on the outside and asked what to do with it,
and I said, '' Open it.'' Then the contents were read to me
and then it was later delivered to me.
page 9 ~ Q. \Vas the envelope with the codicil when it was
delivered to you 'l
A. Yes, sir.
Q. How wns the envelope addressed?
A. My recollection is that it was to "George Coles" writtenQ. Was that in :Miss Charlotte Coles' handwriting?
A. I would say it was, yes, sir.
Q. V{hen the codicil was probated what became of that
envelope?
A. That plus the paper inside were both turned over to
the Clerk, and it was my recollection we asked her to keep it,
but apparently she has not done so.

Bv the Court:
·Q. The order admittin~ the codicil ordered that paper to be
filed by tl1e Clerk, was it lost1
A. She didn't have it the other day.

By :Mr. Michie:
Q. ·what were the circumstances under which the memorandum, which was offered for probate and which was refused
probate, was discovered?
·
.
A. That was discovered also at Miss Coles' residence, I
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George M. Coles.
think on the day that the will was pt'obated or a day or two
later, and that was also found by l\Irs. Pitman.
.
Q. Do we have that envelope now T I believe we
•
page 10 ~ lmve tlla t, don't we 7
A. I believe the one that the memorandum was m
is among the papers there.
<i. Is this the original will Y (Here counsel hands to the
witness a paper writing)
A. Yes, sir.
:Mr. Michie: I ask that this be intl'oduced as Defendant
Coles Exhibit 1.
Note: The exhibit was so marked.
Q. I hand you a document wl'itten in pen and ink and signed
Charlotte B. Coles and also later on as C. B. Coles, attached to
an order of this Court entered l\lay 11, 1954, and ask you if that
document, Wl'itten in pen and ink, is the codicil to which we
Jiave referl'ed 7
A. Yes, sir.

Mr. Michie: I ask t11at that be admitted in evidence as Defendant Coles Exhibit 2.
Note: The exhibit was so marked.
Mr. :Michie: Now, I would like to intt'oduce the memorandum:Mr. Lane: Arc> you now introducing this paper?
Mr. Michie: Yes, sir.
Mr. Lane:
e would like to interpose an objection to the
e object to the introintroduction of thiB paper.
page 11 ~ duction of the proposed Exhibit in evidence in that
it has no bearing· whatsoevel' on the ca·se. The
paper is typewritten and was refused pt'obate. The paper
could onlv b<.' introduced in evidence to show tl1e intention
of the testator, and the paper has no effect in that regard,
because it is not a testamentary paper, and was written after
the codicil, it is dated after the codicil.
l\fr. Michie: It is dated within a month of tlie codicil and
shows she didn't think at that time tltat she had given all of
this personal property to l\Irs. G.raham.
The Court. The objection is overruled.
Mr. Lane: We note an exception.

,v

,v
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Geor.<Je 111. Coles.
l\fr. Battle: We would like to join in the objection and
exception, which Mr. Laue bas taken.
0

By Mr. i\fichic:
Q. I hand you herewitl1 an envelope, on ,•1hich is written
"Charlotte B. Coles. Addition to mv will.'' "Refused as
codicil, because it is typed and there are no witnesses. Eva
.Maupin, Clerk, 5-5-54." And with the two papers and
written on it, "I have typed this myself. C. B. Coles." And
I ask you if that is the so called memorandum, which was
refused probate and the envelope in which it was
page 12 } found f
A. Yes, sir.

,v.

,v

Mr. Lane:
e would like for the record to show the same
exception.
The Court: Yes, sir.
l\Ir. Michie: I ask that that be marked Defendant Coles
Exhibit 3, and admitted in evidence. The envelope to be
marked Exhibit 3 and the document Exhibit 4.

•
page 13}

•

•

,:s

•

•

Q. Now what were the circumstnnces under which the clause
of the will, which lenves a remninder in tangible personal
property to you and Mr. Pitman, drawn? What was the
reason for drawing- it that way.
Q. She had quite a good deal of tangible personal property,
.and she had a numbe.r of people she had in mind leaving it to,
and she told me some of them she would make inter vivos
gifts to, and on account of the grent mass of it and all, the
will was drawn in that fashion to l\fr. Pitman and myself, with
the understanding that it was to be distributed in
page 14 ~ accordance with the memorandum to be prepared
by her.
Q. Was the memorandum to be delivered to you? ,vas that
your understanding?
A: It was. Frankly, my recollection is not too clear. The
memorandum was not in existence at that time, and the property was left to us outrig·ht, but I rather thought it would be
in her safe deposit box.
Q. No such memorandum was ever delivered to you</
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George M. Coles ..
A. No, sir.
Q. And after the will was written with that understanding
on your pard, did you advise Mr. Pitman thti.t the will had
been so written.
Mr. Battle: We object to that, your Honor, as to what
he may have advised Mr. Pitmau.
I beg your pardon, I withdraw that objection Mr. Pitman
is co-executor ..
A. No, sir, I.didn't advise Mr. Pitman.
Q. When did you advise him Y Did you finally advise liim f
A. Yes, sir.
Q. When did yon advise him I/
A. Following the death of Miss Coles.
Q. As far as you know that is the :first time he ever heard
of it?
A. As far as I know, it is.

•
page 15
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CROSS EXAMINATION.

By l\fr. Battle:
Q. Mr. Coles, will you describe the codicil, which was admitted to probate Y You said something about an envelope,
and I am not entirely clear about what that situation was Y
· A. That paper was found in a sealed· envelope.
Q. Have you that envelope Y
A. No, sir, that is the envelope that I testified to having
delivered to the Clerk.
Q. That is not the envelope there f
A. No, sir, not the same envelope.
.
Q. What was the effect of what was written on that envelope?
A. It is my recollection it was "To, George Coles, or Mr.
George Coles.'' My name was on the outside of it.
.
Q. And there was nothing in that envelope except the codicil Y
A. Nothing whatsoever.
Q. As I understand it, you, in your own right, assert no
claim to the tangible personal property, do you 'l
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Geo,·ge M. Coles.
A. I assert a right only in order to carry out what J, consider her wishes to be in connection with it.
Q. I say in your own personal right f
page 16 } A. I say I assert it in order to be able to distribute it.
Mr. Battle: Tbat is all.

CROSS EXAMINATION.
By Mr. Lane:
Q. l\Ir. Coles you admit that the personal property was not
left to you as such, but left to you to distribute, is that correcU
A. I don't know whether that is a legal question or not.
My idea is that it was left to me outright, but with an understanding, a moral obligation on me to distribute it in accordance with any memorandum that she may have left to tell me
how to do it.
Q. That textatrix didn't intend for you personally to have
that property, did she?
A. That is correct, as far as my understanding goes.
Q. Or l\Ir. Pitman?
A. Only as far as slrn left it in any memorandum, which
she may have left.
Q. Not in this particular verbiage of this clause of this
will?
A.· I think that is correct on its face .

page 17
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RE-DIRECT EXAMINATION.

By Mr. Micl1ie:
Q. Mr. Coles, do you now have the appraisal of the estate 7
A. Yes, sir.
Q. Does that appraisal, after listing all the individual items,
have a recapitulation on it?
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George M. Coles.
A.· Yes, sir.
Q. Will you read that recapitulation into the record?
A. Real Estate $34,000.00; Money $8,839.73; Farm Machinery $317.70; Jewelry $1539.25; Silverware $879.50; Miscellaneous personalty $1315.00; Tangible personal property~
I guess it should be, other tangible personal property
$7914.50; Stocks and bonds $130,543.17; dividends declared on
stock of record prior to decedent's death and paid after death
$925.00; aggregating $186,291.65.
Q. Was that money in the form of bills and silver on hand
or was it in the form of money in Bank Y
page 18 } A. That included cash on band and money on
hand and on deposit.
·
Q. The bulk of it was in tlie Bank, I suppose'!
A. No, the hµlk of it was with ,v. E. Buford & Company,
I think.
.
}Ir. Micl1ie: I ask that t11is appraisal with the attached
papers be admitted in evidence as Defendant Coles Exhibit
5, and I request permission to withdraw this signed original
and substitute a typewritten copy.
The Court: All right, sir.
Mr. Michie: That is all.

RE-CROSS EXAMINATION.
By Mr. Lane:
Q. Mr. Coles, did 1'.fiss Coles study law and have a knowledge of legal terms 7
A. I don't know of her ever studying any law.
Q. She was just an ordinary citizen?
A. Yes.
Q. She used terms then in their ordinary and usual sense,
is that correct?
A. Yes, sir.
Q. She would only know the normal usage of words 'l
A. So far as I know. She could have been a brilliant law
student, so far as I know, I just don't know.
page 19 } Q. As far as you know she only had knowledge of
terms in their usual and customary meaning?
A. So far as I know. I didn't know her in her younger
years.

•

•

•

•

•
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LORRAINNE F. PITMAN,
another witness, being first duly sworn, was examined and
testified as follows:
DIRECT EXAMINATION.

By Mr. Michie:
Q. Mr. Pitman, you are Lorrainne F. Pitman, an executor,
legatee and devisee under the will of l\Iiss Churlotte B. Coles,
are you not 7
A. I am.
Q. \Vhere do you live, ~Ir. Pitman!
A. "rhat was that question Y
Q. 1Vhere do you live 7
A. In \Vest port, Connecticut.
Q. And what is your occupation Y
A. I am a stock broker.
Q. In New York?
A. In New York City.
Q. " 7hat re1ation was Miss Charlotte Coles to you?
A. First cousin once removed.
page 20 } Q. Your mother was her first cousin?
A. That is right.
Q. And who is Sandra Pitman, who is mentioned in the will?
A. Sandra Pitman is my daughter.
Q. How o]d is she?
A. Twelve and a half.

•

•

•

Q. Did l\Iiss Co]es have any relatives any closer than your
mother, either by kinship or by friendship, that is to say, did
she have anv relatives who were closer kin to her or relatives, who might not liave been as close a relatives, but who
were closer to her?
A. ,,7ell she had my mother, my mother's sister and a
brother, my mothei· 's other brother, who were all the same
relationship to Cousin Charlotte as my mother.
Q. They were full first cousins?
A. Full first cousins.
page 21 } Q. Did she have any first cousins on the other
side of the family, the Cole side?
A. Not that I knew of.
Q. Of tllese cousins, she had no closer kin than first cousins 1
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Lorrainne F. Pitman.
A. As far as I know.
Q. Of these cousins, which one did she see the most off
A. My mother.
Q. How much did they see each other and what was their
relationship Y
A. At least once a year. Cousin Charlotte came. to my
mother's house on Long Island and mother came here to
Charlottesville to Esmont to Cousin Charlotte's.
Q. Did she visit back and forth with the other cousins in
that manner Y
A. No.
Q. Now, did Miss Coles give your daughter, Sandra, anything on one of her visits T
A. I believe she did. If my recollection is correct, about a
year before her·death, when she was visting mother she came
to see us and gave Sandra Pitman a string of beads.
Q. Well, why did she give her that string of beads, and was
there anything particular about that string of beads f
A. Again, if I recollect correctly, that string of beads was
given to her on her eighteenth birthday and she
page 22 ~ wanted my daughter to have them, I think because
she was particularly fond of her.
Q. The string of pearls had been given to Miss Coles on her ·
eighteenth birthday'!
A. On her birthday, as I understand it.
Q. Had they been given to her by a relative of hers Y
A. I believe so.
Q. Did you and :Mrs. Pitman visit Miss Coles at Woodville
occasionally T
A. Do you refer to my wife or my mother 7
Q. Well both, first your wife.
A. We have visited with her, not too frequently, but when
we were in Charlottesville we would go out to see her.
Q. Now, did you go out to Woodville after the probate of
the will, the day it was probated f
A. Yes.
Q. Did you see any old clothes out there f
A. I did.
Q. What were they and what did yon seef
A.
ell in the cupboards in the rooms tbnt were on the
second floor, the living room, there were many old dresses,
which I presume had belonged to Cousin Charlotte's mother
and her Aunt Sallie.
Q. How long had they been dead 'l

,v
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.A. Cousin Charlotte's mother, I think she died
page 23 } about five or six years ago, I am not certain of the
exact date.
Q. What about the Aunt 'l
A. I am not certain of'tbat date either, but that was at least
five or six years before Cousin Charlotte's mother died.

page 25 }

1\IRS. MARIAN C. PITl\IAN,
another witness, being first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.
By l\Ir. :Michie:
Q. Mrs. Pitman, you are the wife of Lorainne F. Pitman,
who just testified 1
A. Yes, I am.
Q. Aud I believe it has been testified that you found at
"\Vooclville, both the codicil, which was probated and the memorandn, which was not probated Y
A. Y cs, I did.
Q. \Vhat were the circumstances under which you found
those? '\Vere you looking for any such thing 1
A. I was looking for a memorandum, .Mr. Coles said he
hoped there would be a memorandum found to fulfill some of
l\Iiss Coles' wishes. Tho first thing· I did was to go to her
room and open her top bureau drawer, where I felt that she
might have put some of her papers and sure enough there
was the memorandum.
Q. That is the memorandum, that has been introduced in
evidence as Defendant Coles Exhibit 4'1
A. Yes, it is.
.
Q. Now did you later find the codicil that was introduced
as Defendant Coles Exhibit 21
A. Yes, I did.
page 26 } Q. \Vhcre and under what circumstances did you
find that?
A. As I was clearing out her top bureau drawer to see if
there were any other papers of any kind that would be useful.
or necessary for l\Ir. Coles, I found the codicil under layers
of dust at the very bottom of the drawer, under things that
had not been apparently touc11ed for a long time. I didn't
know it was. the codicil, I just found this envelope.
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Q. Was the memorandum dusty 1
A. No, that looked as though she had just put it there that
morning.
.
Q. What did you do with those two documents Y
A. I gave them to my husband; wbo·was one of the executors
and he gave it to Mr. Coles. The first one I banded to them,
the second one, the codicil, 1\fr. Pitman read to 1\Ir. Coles over
the telephone, when Mr. Coles asked bim to.
Q. Now what did you find at Woodville in regard to old
clothes'/
A. I found quite a number of her father's ties, that she
had kept; all of her own clothes, of course, but dating back
for many years were l1er mother's clothes and all of Mrs.
Knapp's clothes.
Q. Where did you :find them and under what circumstances1
A. I found them hanging up in the closets, wI1ere apparently they had been put in the closets for the last time, and
nothing had been touched. There were a great
page 27 ~ many l1ats in the Iiat boxes in the corners.
Q. Did you mention anything of Miss Coles'
father'l
A. Yes, I found quite a number of his ties, in one of the
bureau drawers.
Q. Do you know approximately how long lie I1ad been dead 1
A. I think he died about 1923 or 1924. I am not sure about
that, bat it was somewher~ in there.

•

•

•

•

•

GEORGE l\f. COLES,
recalled as a witness, was examined and tseti:fied as follows :
DIRECT EXAMINATION.
By l\fr. Michie:
Q. Mr. Coles, Mr. Pitman testified that be thought Miss
Coles' mother had died five years before she did, and the
Aunt somewhat longer ago. Can you throw any farther light
9n that?
A. Well I think it was a little longer and a little earlier than
that. I tllink she had b~en dead probably about eight years,
that would be my best Judgment, her mother had been dead
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about eight years and Mrs. Knapp, I think probably for twenty years.
Q. An<l the father was Mrs. Pitman about right
on that date Y
A. I think l\Irs. Pitman is about correct, of course, I don't
know the actual date .
page 28

~

•

.

•

•

Mr. Lane: Are you all going to introduce any evidence as
to who Mrs. Graham is?
Mr. Battle: I was just going to ask Mr. Coles.
Q. Mr. Coles, she was a very dear friend, was she not Y

A. I never saw l\frs. Graham in my life.
Q. You have heard l\liss Coles discuss her, lmve you not?
A. No; I think she was present there one time, but I cannot
say so. I am not trying to be evasive, I just don't
page 29 ~ know of my own knowledge.
Q. "\Yell it is a little hard to know a thing of t]1at
kind of your own knowledge, but clo you know by general
repute that she was a close friend.
A. I th.ink slie has visited there and was a friend, but I
don't know to wliat extent, of course.
Q. Of course, you don't, but you do know that she visited
there?
A. No, I don't know it, I think I heard it. I think Mr. Minor
told me. I just don't know of my own knowledge.
Mr. Michie: May it please tlrn Court, some of our witnesses have heard other people in the neighborhood say that
l\frs. Graham was a good friend of Miss Coles and we would
be willing to stipulate to that effect.
The. Court: All rigl1t, sir.
Q. Well why not say so then Y
A. I don't know it, you ]mow as much as I do.

Mr. Battle: We arc willing to stipulate they were close
friends and visited each other on occasion.
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Mr. Michie: I think we could stipulate that, at least Mrs.
Graham visited her.
The Court: It is stipulated that Miss Coles, the testatrix
and Mrs. Graham were good friends and certainly
·
page 30 ~ Mrs. Graham had visited Miss Coles.
Mr. Michie: Docs it. appear that Mrs. Graham
was from Pittsburgh?
A. I think that is a fact.
The Court: It doesn't appear in the record.
Mr. Michie: May we also stipulate that she was from Pittsburgli 7 ·
.
Mr. Battle: Yes, unless we have something to the contrary here, we ·have a bunch of letters here, if we may have
a chance to run through them and unless there is some contradiction to it, we will agree to that.

•

•

•

•

•

A Copy-Teste:
H. G. TURNER, Clerk.
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