IN THE

Supreme Court of Appeals .of Virginia·
AT RICHMOND.

Record No. 6323

VIRGINIA:

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond ·on
Wednesday the 12th day of .January, 1966.
JAMES ALLEN SMITH,

·· Plaintiff in· error,

against
_C. C. PEYTON, SUPERIN~;ENDENT OF-THE
- VIRGINIA STAT]TPENlTE:tfTIAR-r,
· ·· Defendal).t in

err~r~

From the Corporation Court of the City of Norfolk, Part Two
Linwood B. Tabb, Judge

Upon the petition of James Allen Smith a writ of error
is awarded him to a_ judgment r_ender~d by the Corporation
Court of the City of Norfolk," Part Two; on the 25th day of
August, 1965, in a certain proceedingJhen therein depending
wherein the said petitioner was pla.illti:ff and C. C. Peyton,
Superintendent of the Virginia State Penite;ntiary, .was defendant; no bond being required.
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EXHIBIT NO. P1
Initialed for Identification. LBT, Judge.
JOHN A. GURE:IN, JR.
Attorney at. Law.
516 Board of Trade Building
Norfolk 10, Virginia
Telephone MAdison 2-3568
May 28, 1963
Mr. James Allen Smith
Number 83337
500 Spring Street
Richmond 19, Virginia
Dear Mr. Smith:
Today I received your letter of May 25, 1963, and wish to
state that since I was a court-appointed attorney, my duties
ceased as of the end of your trial on April. 18, 1963. ·
In regards to the information requested ~ your letter, it
would appear that you should obtain same through the
proper channels.
,_----Yours truly,
JOHN A. GURKIN, JR.
JAG/slw
EXHIBIT NO. P2
Initialed for Identification LBT, Judge
CORPORATION COURT
OF THE
CITY OF NORFOLK
:PART TWO

Norfolk 10, Virginia
Linwood B. Tabb
Judge

James,Allen Smith v. C. C. Peyton,
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· September 20, 1963
James Allen Smith
#83337
Division of Corrections
Industrial Department
500 Spring Street
Richmond 19, Virginia
Dear Sir:
This is to acknowledge correspondence from you in which
you request that this court appoint an attorney for you to
appeal your case to the appellate court of this State, together
with copies of proof of service on the Supreme Court of Appeals of Virginia and affidavit of poverty.
By the Rules of the Supreme Court of Appeals of Virginia·
a notice of appeal _·and assignm__ent of errors have to be :filed ._ /
aird"litiT' · __ ____
____ ve tooe taken prwr·-totlie V
expirati.Qi .oLsixty__days after firuil ·judgment: You were seri~
'te:iiced- by this court on April 18, 1963, and your request
·
comes too late for an appeal to be perfected to the Supreme
·
Court of Appeals of Virginia.
Yours very truly,
LINWOOD B. TABB
Judge
LBT:meg

*

*

*

*

EXHIBIT NO. P3
August 14, 1964
James Allen Smith
#83337
Cell427 E
Virginia State Penitentiary
500 Spring Street·
Richmond, Virgi.IUa
Dear Sir:
This will acknowledge receipt -of your letter postmarked
August 12.
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· . ··You: are advised that your letter does not constitute the
proper form to accomplish the purpose you desire.
You are further advised that in the absence of litigation
pending in this court, the court is not advised as to any· section of. the Code which requires the Clerk t~ furnish ·you
records free of charge.
Yours very truly,
LINwOOD B. TABB
Judge
LBT:meg
Exhioit No. P3 Initialed for Identification. LBT, Judge.
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EXHIBIT NO. P4
PART TWO
May 18,. 1964

James Allen Smith #83337
· 5QQ Spring Street
Richmond19,Virginia
Dear Sir:

.

r:-

.

This is to acknowledge receipt of your letter of May 11th,
together with a check in the amount of five dollars ($5.00),
in which you request "copies of warrants, indictments, tri8J.
proceedings and judgments.''
· 0~ May 17, 1963, you were advised that upon receipt of
twelve dollars and. fifty cents ($12.50), we would furnish you
. , a copy of each of the four warrants, indictments and ·a oopy
.· j o. . f the order o.f trial, conviction and imposition .of sentence
V regarding your trial in April 1963 in the Corporation· Court·
of the City of Norfolk:, Part Two.
·
As the cost of furnishing these records has not been re~

,--.--
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· dueed, they cannot be·--f~rnished for five dollars ($5.00). We
are returning your check herewith.
Yours very truly,
W. L. PRIEUR, JR., Clerk
By W. K. McCrory
Deputy Clerk
Exhibit No. P4 Initialed for Identification. LBT, Judge.

*
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: EXHIBIT NO. P5·.
August 24, 1964
·Exhibit No. P5. InitialeQ. for Identification. LBT, Judge.
James Allen Smith
#83337
Virginia State Penitentiary
500 Spring Street
Richmond, _Virginia .
Dear Sir:
This will acknowledge receipt of your request dated August 20, 1964 for copies of certal.n records. Your request is
herewith
returned.
·.
.
.
You are advised that in the absence of litigation pending,
the court is not aware of any statute requiring the Clerk
to furnish the records requested free of.. charge.
.

.

.

.
Yours very truly,
LINWOOD B. TABB
· Judge ·
LBT:meg
Encl.

..· ·...
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EXHIBIT NO. P6
Exhibit No. P6 Initialed for Identification.

LBT~

Judge.

September 10, 1964
James Allen Smith
#83337
Virginia State Penitentiary
500 Spring Street
Richmond, Vi:rginia
Dear Sir:
This is to acknowledge receipt of paper in which you request copies of certain court records.
You .are advised that in the absence .of litigation pending
in court, the court is not aware of any statute requiring
the Clerk to furnish the records requested free of charge.
Yours very truly,
LINWOOD B. TABB
Judge
LBT:meg
EXHIBIT NO. P7
IN THE CORPORATION COURT OF THE .
CITY OF NORFOLK, VIRGINIA.
PABTTWO

MOTION FOR RECORDS
Exhibit No. P7 Initialed. for Identification. LBT, Judge.
JAMES SMITH,
Virginia State Penitentiary
500 Spring Street
Richmond, Virginia.
versus
COMMONWEALTH OF VIRGINIA,

Petitioner.

Respondent.

To: The Clerk of the aforesolia court.

Now comes your petitioner, and moves that he be allpwed

I

James .Allen Smith v. C. C. Peyton,

7

to obtain a copy of :Qis court records. Referring to 14-180.1960~
of the Code of Virginia. and also item 73, chapter 640, of
General.Asernl,ey, as proclaimed by the Attorney General,
Nov. 25, 1964. In order that he may file for a _writ of habeas
corp•u,'l in good faith.

the

PROOF OF SERVICE
I, James Smith, certify that, I have served a sirigie copy
of the foregoing petitioner on the respondent by mailing the
same to the Clerk of the aforesaid court, Norfolk, Va.
Respectfully Submitted,
JAMES ALLEN SMITH
#83337
Sworn and subscribed to before me, a Notary Public,_ in
and for City and State aforementioned, and given under my
hand and seal, this 8th day of Sept. 1964.
WILLIAM C. HIRE
Notary Public
My Commission Expires 2/27/67.

*

*

*

*

*

*

*

*

*

*

page 33 }

ORDER
This proceeding came on to be heard on August 25, 1965
upon the petition o~ James Allen Smith for a writ of habeas
corpus ad subjiciendum and the answer of the respondent,
the petitioner appearing in person and by Albert Teich,~Jr., an ·
attorn~y who was heretofore appointed by_ this Court to represent him, and the respondent appearing by Reno S. Harp, ill,
Assistant Attorney General.
Whereupon, the Court heard the evidence and argument of
counsel, and upon mature consideration thereof, doth find that
the petitioner is presently detained J?Ursuant to a judgment of
this Court of April18, 1963, wherein petitioner was sentenced
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to serve a. total term of thirty'"six years in prison, having been
oonvicted of attempted robbery and robbery; and for the
r~asons, findings of facts, and conclusions of law stated from
tl?.e bench at the conclusion of the hearing, the Court is of
opinion that the writ should not issue as prayed.
It is therefore adjudged and ordered that the petition for
a writ of habeas corpus be, and is he1;eby, denied and dismissed, the writ discharged, and the petitioner remanded forth- ..
with to the custody of the Superintendent of the Virginia Penitentiary, to all of wb,ich action of the Court, the petitioner, by
counsel, objects and excepts. The Court allows Albert Tei-ch,
Jr., attorney for petitioner, the sum of $150.00 for services
rendered in this matter.
Let the Clerk of this·Court certify a copy of this
page 34 )
Order to the petitioner, the respondent, and the
. Attorney General of Virginia.
Entered this 25th day of August, 1965
LINWOOD- B. TABB

Judge

-· I ask for this :

W. LUKE WITT
· ·Counsel for

~espondent

Seen and objected to:
ALBERT TEICH, JR.
Counsel for Petitioner

*

*

*

*

*

*

*

*

*
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NOTICE OF APPEAL AND ASSIGNMENT OF ERROR
Now comes the Petitioner, James Allen Smith, and hereby
· gives· notice of his intention to apply to the Supreme Court ·
· of Appeals of Virginia for a Writ of Error and Supersedeas
to the final judgment of the Corporation Court of the City of
Norfolk, Virginia, Part 'rwo, which was entered on the 25th .
day o,f August, 1965.

James Allen SmithY. C. C. Peyton,
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The Petitioner makes the following assignments of error.
The· Corporation Court of the City of Norfolk, Virginia, Part
Two, erred in dismissing the Petitioner's petition for a Writ
of Habeas Corpus upon the following grounds:
(1) The Petitioner at his trial in 1963 was denied his constitutional right to counsel at all stages by action of the Court
and the court appointed attorney.
(2) The Petitioner was denied effective assistance of counsel.
JAMES ALLEN SMITH
By ALBERT TEICH, JR.
Counsel

*

*

*

*

*

*

*

*

*

*

*

*

page 2 }
·Stenographic· transcript of the testimony introduced and
proceedings had upon the trial of the above entitled cause
in said Court on August 25, ·1965, before the Honorable Linwood B. Tabb, Judge of said Court.
APPEARANCES:
ALBERT TEICH~ Jr., Esquire
Counsel for the Petitioner
W. LUKE WITT, Esquire
Assistant Attorney General
Counsel for the Respondent

*
page 4}

*

*

MOTION BEFORE TRIAL

Mr. Teich: Your Honor, I have a motion I would like to
present to the Court, before we get started in this case.
The Court: All right, sir.
·.
Mr. Teich: Your Honor, I have a copy of an Amendment
that I would like to file at this poj.nt in this case.
(Mr. Teich hands paper.to.the Co:q.rt;)
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The Court : For the record, the style of this case is James
Allen Smith vs. C. C. Peyton, Sup·erintendent, Virginia State
Penitentiary. This is a Writ for Habeas Corpus, which was
filed on July 19, 1963 pursuant to Affidavit filed in the Corporation Court of the City of Norfolk, Part Two.
An Order was entered on July 19, 1963 appointing Mr.
Albert Teich, Jr., competent attorney at law, to represent
the Petitioner pursuant to his Petition.
Now Mr. Teich, would you approach the bench, .please.
page 5. J

(A sidebar conference was held out of hearing
of the Court Reporter, after which the following
occurred.)

The Court: The Court appointed attorney has seen fit to
offer an Amendment to the Petition for a Writ of Habeas
Corpus filed here, and this Amendment expresses a few other
points in behalf of the Petitioner, James Allen Smith vs. C. C.
Peyton, Superintendent, Virginia State Penitentiary, who
is represented by W. Luke Witt, Assistant Attorney General.
Are you gentlemen ready to proceed, now T
Mr. Witt: The Respondent is ready, Your Honor.
Mr. Teich: The Petitioner i's ready, Your Honor, but I
would like to have the Amendment filed.
The Court: Do I understand there is no objection from
the Assistant Attorney General to the filing of this Amendment by counsel T
Mr. Witt: No objection, Your Honor.
The Court: Very .well then, gentlemen.
Is there anything else now, before we proceed T
page 6 J
Mr. Teich: I have a motion to exclude the "witnesses, Your Honor.
(All witnesses were duly sworn.)
The Court: All persons here today to testify as witnesses .
in this case are instructed not to discuss your testimony either
before giving it or after giving it. All witnesses will please
retire, and await your call.
All right, gentlemen. Any opening statements T
OPENING STATEMENT
By Mr. Teich:
May it please the Court, the case today is· about the same

James Allen Smith v. C. C. Peyton,
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as for any Habeas Corpus case, or as far as Habeas Corpus
cases are concerned.
The record· shows that James Allen Smith· was arrested on
February 8, 1963 on one charge of Attempted Robbery and
Three of Robbery. He was held for preliminary hearing, but
was not represented by counsel.
Mr. John A. Gurkin, Jr. was appointed on
page 7 } March 11, 1963 and I believe this Court did appoint Mr. Stanley J. Shaffer. sometime around
the 4th of March, but so far, I have not been able to confirm
this fact, as there are no Court records on Mr. Shaffer's appointment at the present time. However, the fact that he
might have been appointed on the 4th of March has no real
bearing insofar as the evi~ence goes, and the evidence will
show that the counsel who· did represent Mr. Smith, the Petitioner, was· appointed on March 11, 1963 and that counsel
was John A. Gurkin; Jr. I might add, that Mr. Gurkin had
just begun the practice of criminal law at that time, when
he was appointed by the Court to represent the Defendant
due to poverty.
We are concerned here today, of course, with the type of
representation which Mr. Gurkin gave Mr. Smith, and the
testimony will show that Mr. Smith was tried on April 18,
1963, that was his trial date, and we will show that the representation by Mr. Gurkin did not meet the standards as set
forth in Whtiteley vs. Cunningham.
We are concerned with today,. with what happened after
the Petitioner was put in jail, in that the Petitioner contends
that he was denied the right of appeal, that's his contention,
and what grounds he might have had for appeal were not
inquired into.
Just the fact that he was denied his. right of appeal, we believe the evidence will show that Mr..
page 8 } Gurkin, by looking. at the efforts put forth by
Mr. Gurkin on behalf of the Petitioner concerning his right of appeal, we believe that the Petitioner was
not effectively represented by counsel.
As the evidence unfolds in this particular case, we will
show the Court that the Defendant was an uneducated man at
the time of his conviction, and that after his conviction he
did not know of his right of appeal, and that his right of
appeal was denied him, and that therefore his rights were
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James Allen Smith
denied him under the Sixth and Fourteen Amendments to
the U.S. Constitution.
. We further believe the. evidence will show that the Petitioner was convicted by evidence given by a person having
an interest in self preservation. ·
OPENING STATEMENT
By Mr. Witt:
.Your Honor, the Respondent, at the conclusion of the evidence, will urge the Court deny and dismiss the Writ of.
Habeas Corpus for the reason that the evidence brought
:forth by the Petitioner did not support the allegations set
forth in his Petition.
page 9 ]
The Court : All right, gentlemen. Call your
first witness .
. Mr. Teich: I call James Allen Smith to the stand Your ·
Honor, the Petitioner.
JAMES ALLEN SMITH,
Petitioner, appearing on his own behalf, having been first
duly sworn, was examined and testified as· follows :
DIRECT EXAMINATION
.Examined by Mr. Teich:
Q. Will you state your name and age, please?
A. James Allen Smith, 33 years. I'm 34 years old, excuse
me.
Q. What is your educational background, Mr. Smith
please?
A. I-well, I didn't finish out the sixth grade.
Q. The sixth grade, did you say?
A. I didn't finish out the sixth grade.
Q. All right. Now, you have filed a Petition for a Writ of
Habeas Corp'UIS, is that correct?
A. Yes, sir.
Q. And you also filed an Affidavit of Poverty, that you
were without funds to employ counsel, is that
right?
·
page 10 )
A. Yes, I am.
Q. Now, you were arrested on February 8,
1963?

James. Allen Smith v. C. C. Peyton,
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James Allen Smith
A. Yes, I was.
Q. And you were charged with one count of Attempted·
Robbery ·and three counts of Robbery, is that correct Mr.
Smith.?
A. Yes, I was.
Q. And you were tried in this Court~ were you not sir?
A. In this here Court, yes sir.
Q. And this is the Corporation -Court of the City of Norfolk, Part Two Y
A. Yes, it is.
Q. And what was the date of your arrest, sirl
A. February 8, 1963.
Q. All right, sir. Were you convicted of the charges?
A. Yes, I was.
Q. Did John A. Gurkin, Jr. represent you as Court-appointed counsel, because of you being unable to employ colll1sel at that-time?
A. Yes, he did.
Q. All right. Now, are you presently in prison as· a result
of these convictions Y
A. Yes, I am.
page 11 ]
Q. And these convictions are the subject of
this action, is that correct sir¥
A. Yes.
Q. Did you have an attorney to represent you, at your
·
preliminary hearing Y
A. No,J didn't.
Q. Were you without funds to hire an attorney, for your
preliminary hearing?
A. Yes I was.
.
Q. Did you make a request for an attorney · to represent
you, Mr. SmithY
A. I did.
Q. When did you make that request'
A.· Right after the arrest, when I was being arrested.
Q. In other words, the request was made on February
8th, or shortly after then, is that correct Y
A. I made a statement .about Fepruary. 8th, . Friday, and
I was in Police Court the following Monday, and I was put
off until the 20th because the Detective they had to get was
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James Allen Smith
in Carolina, and he would appear on the 2oth.

Q. And was it at that time, that you asked a police officer,
that you stated to him that you wanted an attorney, is that
·correct!
A. Yes, sir.
.
page 12 }
Q. And did you obtain an attorney, at that
timet
A. I didn't get out.
Q. You didn't answer my question, Mr. Smith. When did
you :first see Mr. Gurkin Y
•
A. I remember you stated March 11th.
Q. That was in 1963!
A. Yes.
Q. And how many ·times did you see Mr. Gurkin, while
awaiting trial Y
A. I-two times.
Q. Twice, is your recollection!
· A. Two times, yes.
Q. How much time did Mr. Gurkin spend with you, in
consultation!
A. I figured about ten or :fifteen minutes.
Q. And I understand you said you saw him twice, is that
correct!
A. Yeah.
Q. Incidentally in Police Court at your preliminary hearing, did you plead guilt or not guilty¥
·
A. Not guilty.
Q. You pleaded not guilty, is that what you said 7
A. Yeah, that's right. · ·
Q. And did you plead not guilty in the Corporation Court,
at your trial 7
page 13 }
A. I did.
Q. And was the date of your trial April 18;
19637
A. Yes, that's right.
Q. And what did Mr. Gurkin do at your trial, as far as
defending you 7
A. What did he do!
Q. Did he cross examine the witnesses Y
A. He did.

James Allen Smith v. C. C. Peyton,
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James .AUen Smtith
Q. Was there any transcription made of the trial in
Corporation Court!
A. Well, when I filed my Petition I asked for one, and I
was told they didn't have one.
Q. In other words, to your knowledge, there was no
transcription of the evidence made Y
A. No, sir.
Q. Did you have funds at that time, to hire a Court Reporter!
A. No, I didn't.
Q. Didn't you attempt to appeal the decision of the Court
of your conviction Y
A. Yes, I did.
Q. How did you go about doing that, Mr. Smith?
A. Well, I was sent to the 'Pen in May of '63, and I wrote
to Mr. Gurkiri I believe, between the 16th and 25th seeking
an appeal and I got an answer, which you have.
page 14 )

{Mr. Teich shows paper to/witness.)

Q. Now I believe you said you wrote to Mr. Gurkin after
you went to the Penitentiary, is that correct?
A. Yes.
·
Q. And what did-do you remember what you ·wrote in
that letter?
A. I do remember· that I asked him to seek me an appeal.
Q. Did you ask him to do it, or did you ask permission
to do iU ·
A. I asked him to do it.
Q. I see. Did you receive an answer from him Y
A. Yes, I did.
Q. I show you a letter dated May 28th, is that the letter
you received 1
A.· Yes, it is.
Mr. Teich: At the present time, I would like to offer this
letter in evidence.
The Court: This letter will be received in evidence as
Petitioner's Exhibit P-1.
By Mr. Teich:
Q. Did you make any other efforts to obtain· some sort-.
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James Allen Smith
of appellate review, Mr. Smith!
A. I-after, when he turned me down, I filed a Petition
to the C~erk of the Court either twice or three
page 15 ) times, to see the Court records.
Q. And, did you get an answer 7
A. I g9t an answer that I had to have a certain amount of
money, which I did not have.
Q. Did you turn back around, an~ :file an Affidavit of
Poverty then, after your Petition was denied 7
A. I had to. The man, the Clerk of Court stated that I
needed a certain amount of money in payment, and that
there was no law on the books or Code Section about Court
records.
Q. All right. Now Mr. Smith, did you have much knowledge··
about the law, at the time of your conviction 7
A. No sir, I didn't.
Q.. Have you ever studied law!
A. Yes, since I've been in the 'Pen.
Q. But you didn't have any knowledge of the law, at the
time you were convicted did you Y
A. No, but I have now.
· Q. And, did you know how to go about appealing your
case at that timel
A. Not at the time I was arrested, no sir.
Q. Did you testify at your trial, Mr. Smith!
A. Yes, I did.
·
Q. And, you took the witness stand!
A. Yes.
Q. Were any witnesses called, on your behaln
page 16 }
A. No, there was not.'
Q. Were you tried by the Court, or by a jury!
A. The Court.
Q. And after you were found guilty, did your attorney
request a Pre-Sentence Report for you!
A. No, he didn't. ·
Q. How many people -testified against you, Mr. Smith!
A. Well, I can't recall exactly how many of them, but it
could have been that it was two, the two co-defendants.
Q. Two could have testified against you, is that what you
say!
A. Yes.

..
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James Allen Smtitk
Q. And were they also co-defendants 1
A. Yes, they were.
Q. Did any others, other than the two co-defendants, testify .
against you Y
·
A. Not when I pleaded not guilty.
Q. Then Russell Flowers didn't testify against you 1
A. No, sir.
Q. And to your knowledge, was the testimony of the witnesses conflicting!
A. Yes, they was.
page 17 J
Q. And to your knowledge, do you know whether or not the co-defendants who you say testified
against you, did so as a result of their plea of guilty Y
A. Well, I think they received sentences of three months
in jail, from June to September. I know when I went to the
'Pen in May of '63 that the co-defendants. got a lighter sentence.
.
Q. They got a lighter sentence than your sentence, is that
what you're saying?
·
A. Right.
Q. When the co-defendants testified against you, did they
testify that you were the ring leader?
A. Theydid.
Q. And did Mr. Gurkin discuss with you any investigation
that he made, before going to trial Y
A. Not concerning my co-defendants, no.
Q. Did he discuss with you any possible investigation he
might have made¥
A. Notto my knowledge, no sir.
Q. Did you make a statement to the police admitting your
guilt to the charges T
A. No sir, I didn't.
Q. Now Mr. Smith, did you prepare that Petition all by
yourself¥
·
·
·
A. Well, I had help from other inmates.
Q. Do you remember who helped you T
page 18 J
A. No, I don't.
.
Q. Was there more than one that helped you T
A. Mostly just this one g:!IY; be helped me.
· Q. How did he help prepare this, with you T
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James .Allet'f, Smith
A. He had law books, and he helped with that type of
thing.
Q. I see. Is this accurate, to the best of your knowledge?
A._ Yes, it is.
Mr. Teich: Answer Mr. Witt's questions.
CROSS' EXAMINATION
_Examined By Mr. Witt:
Q. Mr. Smith, do you remember the name of the officer
that you made the request for an attorney?
A. I was in the presence of approximately seven of them.
Q. There were seven of them?
A. Yes.
Q. Were there seven of them, when you were arrested?
A. Yes, there was.
Q. Do you know or remember who it was, that you asked,
. when you asked for an attorney?.
page 19 J
A. I just know it was one of them.
Q. You just know it was one of them!
A. Yes.
.
Q. What did you ask for, when you asked for an attorney
at preliminary hearing; did you ask to have an attorney
appointed, or what t
A. I asked for an attorney.
Q. You just asked for an attorney, is that itt
A. I just asked for an attorney, but I was not issued a
warrant until the following day, February 9th,· Saturday, and
I asked for an attorney.
Q. You said you asked for an attorney on the day you
were arrested.
Q. Yes.
Q. And was anything said to you, at all 7
A. No, sir.
Q. Nothing, at all 7
A. No.
Q. Now, do you recall what day you saw Mr. Gurkin prior
to your trial!
A. Well, I remember seeing him, I believe on the 11th of
,
March in '63.

James Allen Smith v. C. C. Peyton,
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James Allen Smith
Q. Then you did see him before the trial, then~
A. He told me that Court was set for April 18th of
'63.
page 20 }

The Court: Y.ou say you only saw him on the
11th of March, that's the only time you saw Mr.

Gurkin~

A. Yes, sir.
Q. Didn't you see him between that date, and the date of
your trial~
A. No, sir.
Q. And, what was the date of your trial Y
A. April 18th;
By Mr. Witt:
Q. What was the nature of the discussion you had with
Mr. Gurkin at that time, what did you talk about¥
A. Well at first, when I was talking to him on March 11th,
he just wanted to know about how I was going to plead and
so forth like that, and that's about all he said.
Q. Didn't he discuss the case with you, at allY
A. I - we discussed - he told me he was an appointed
attorney and asked me how would I plead, and we discussed
a jury trial and that kind of stuff.
Q. Didn't you discuss the evidence with him Y
A. There wasn't that much that I could give him.
Q. There wasn't very much evidence· that you could give
him, is that what you said Y
A. Yes.
Q. Did you give the names of witnesses to him,
page 21 } that. you thought might be helpful to you Y
A. I didn't have any.
Q. You didn't have any witnesses' names to give him?
A. Right, and then he came back.
Q. He came back the second time Y
A. Yes, sir.
Q. When he came back the second time, what did you talk
about then?
A. Well in my estimation, it was the same thing. The only
thing is, he told me the case was postponed until the 18th of ·
April.
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James Allen Snvith
Q. Did he tell you why?
A. No, sir.
Q. Now you don't know for a fact, that Mr. Gurkin didn't
make any investigation do you Y
A. He never told me.
Q. He might not have told you, but you don't know what
investigation he :p1ight have made do you Y
A. Well, isn't my attorney supposed to tell me Y
Q. You don't know what investigation he might have made,do you?
. \
A. I don't know, he didn't tell me. Isn't it a fact, according
to law, than an attorney is supposed to tell you whatever
he's got!
page 22 J
Q. Did you ask him why the case was postponed!
A. At that time I didn't know about the law.
The Court: Did you ask him Y
A. I don't rec_all whether I did or not, Your Honor.
ByMr. Witt:
Q. And then as I understand it, from then on you didn't
see him again until you came to Court, is that. right!
A. After the 11th, that's right..
·
Q. And the next time you saw him, that was once more on
the 11th of March Y
A. Yes, in my estimation.
The Court: Not in your estimation, are you sure or not
sure!
A. Your Honor, I can't recall. I don't remember.
·Q. Then you might be mistaken, is that correct!
A. Well, I wouldn't say it's correct in my· estimation.
Q. Then it's right, is that correct T
A. No, sir.
Q. What did you say?
A. I say that I remember seeing him on· March
page 23 J 11th and one more time, when I talked to him
again.
, Q. You're not saying now, 'in your estimation Y'
A. No.

James Allen Smith v. ·c. C. Peyton,

James

21

Allen Smith

· Q. Is it possible that you saw hiin three or four times~
A. I didn't say that.
Q. Are you certain that you didri.'t see him three times?
A. I don't think I said I saw him three titru3s.
··
Q. So then you're telling me you that you saw him twice¥
A. I-yes.
The Court: I just want to get it straight in my own estima·
·· ·
tion.

By Mr. Witt:
Q. Now Mr. Smith, during the course of your trial my .
understanding is that you testified, and that Mr. Gurkin
cross examined the witnesses the Commonwealth offered, is
that correcU
·
A. Yes, sir.·
Q. And Mr. Gurkin also placed you on the stand and ques~
tioned you, did he not?
A. Yes, he did.
Q. And did you have any witnesses to testify
page 24 ]
on your behalf, who appeared at your trial?
A. I - no sir, I didn't.
Q. You did not have any witnesses, and you were the only
one that testified, and you testified · on your own behalf, is
that righU
·
A. Yes.
Q. I believe in response to your counsel's question concerning the Pre-Sentence Report, that you said your attorney
didn't ask :for a Pre-Sentence, i-s that true?
A. I didn't want ·one, I didn't know what it was.
Q. Didn't you -discuss·' with ·him, the question of· a PreSentence Report?
·· ·
.
A. I - at that time, like I said, and·T'll- state it· again, I
didn't k:D.ow anything about the: law· or· about any Pre-Sentence Report, and he never said.
.
Q. You claini you were eonfused,is that righU ·.
A. I didn't.understand-'about it, then.•
· ·-·
Q. Is that the reason the Re-port was not offered to the
CourU
·
A. I-itwas.
Q. It was?
A. Yes.

------
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Q. Isn't it true, Mr. Smith, that you have a criminal
record!

page 25 }

Mr. Teich: I object to that.
The Court : Rephrase the question.

ByMr. Witt:
Q. Is it not true, Mr. Smith, that you have been convicted
on two previous occasions for felonies T
Mr. Teich: I object to that, Your Honor.
The Court : Overruled.
By Mr. Witt:
Q. Is it not true, that you have been convicted on two
previous occasions, for felonies T Answer 'yes' or 'no.'
A. Yes, sir.
Q. You have been T
A. Yes.
Q. And, did your attorney know that T
A. Yes, he did.
·
Q. You told him that T
A. Yes, I told him that.
Q. Didn't you know that would be mentioned in the PreSentence Report, Mr. SmithY
A. I know when I went to the 'Pen, the only time I was
there was over three years.
Q. Do you know what a Pre-Sentence Report is, Mr. Smith T
A. Well, I don't completely know.
page 26 }
Q. Do you know what a Pre-Sentence Report
is offered forT
A. No, I don't know.
Q. Do you know in a felony indictment, it's best not to have
oneT
A. I - at that time, my Pre-Sentence Report had my
background after I was released from the 'Pen.
Q. And it had how many times you were arrested, and that
you had been in the Penitentiary!
·
A. Yes.
Q. And you felt that would make the Court aware of the
fact that you had previously been convicted twice for felonies,
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and that wouldn't be beneficial to you, is that right!
A. I believe the entire report, all the background and all
that, was stacked against me, and helped ine.get time.
Q. Then you think it helped the. Court, and not you!
A. After reading the Pre-Sentence Report, I was washed
out.
Q. In other words, you think it was a good idea that Mr.
Gurkin didn't ask for one!
A. I didn't say that.
.
Q. I don't understand what you're saying, Mr.
page 27 ) Smith.
'
A. It said I was bad, and had been in the 'Pen
two times, but it was just two times, and then I was tried
in '63 and it was in my record, and had a bearing on the
stuff in the Pre-Sentence Report, and it helped send me back.
Q. Do you know for what reason a Report is offered T
A. At that time I didn't, but I know a little about it now.
Q. You still hold to the thought that it should have been
offered anyway!
A. I don't know why it was offered, you tell me.
Q. I don't know, Mr. Smith. I'm not here to answer ques·
tions, I think you're here to answer mine.
What I'm trying to get across to you, if I can make myself clear, is why would you feel that a Habeas Corpus Writ
would be denied because you were not given a Pre-Sentence
Report!
A. Well ,as I stated in my Writ or Petition, I was not properly represented by counsel and I think it involved that PreSentence Report.
Q. Did you ever have a Pre-Sentence Report on your two
earlier convictions!
A. I did not.
.
Q. You didn 'U
page 28 ]
A. No, sir.
.
Q. Now with reference to the correspondence
between you and Mr. Gurkin concerning appeal, do you recall
what you wrote in your letter to Mr. Gurkin T
A.· All I wrote was, that I can remember, I asked him to
try to get me an appeal of my conviction at my trial in April.
Q. Did you ask him to appeal it, or did you ask him about
~ transcript TWhat did you ask him, then T ·

~~-----~--
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A. I asked him to try to get the case appealed. Q. Do you have copies of that letter Y
_A. No. more than my attorney h~.
Q. Is that the letter that· was offered here 7
A. Yes.
Q. Do you remember what all is in iU
Mr. Teich: I did not have that lett~r introduced--into evi.:.
dence.
·Mr. Witt: All right.
By_Mr. Witt:
.
Q. Now Mr. Smith, did you write to the Court about an
appeal!
.A. I ~filed an Affidavit for the Court records1 first.
· Q. Do you recall when you did that 7
A. It was in '63, but I don't remember when
page 29 ) - in that year.
Q. Was it close to April18, 1963 do you knowf
A, The exact date, I don't know.
Q. Did you ask for a narrative of the testimony at your
1~!
.
A. I wrote for a copy to the Clerk and to His Honor, Judge
Tabb.
- Q. Did you -ever receive a copy of .the Order from the
Court, concerning that narrative Y
,A. I - yes, I did.
· . ·.Q. Do y()u recall what it said Y
A. I - no sir, I don't.
Q. You don:'U
A. The only thing, it said it was not the proper form and it was filed three days late, in July of '63.
:·' ·
Q. In July, of '63 Y
A. Yes.
Q. What did you do, after that Y
_
A. Well, 'I sEmt again for the old records~· ·t_he.. Court Records, and I wrote here for appeal, which I ·think is in the
records.
·
Mr. Witt: May I see that, Your Honor Y
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(The Court shows paper to Mr. Witt.)
ByMr. Witt:
Q. Mr. S:mith, you have seen this letter I take
page 30 } it, have you not Y
A. Yes, sir.
Q. And this letter· here, is in response to the letter written
by you to Mr. Gurkin in which you claim you requested that
he appeal your caseY
A. Yes, that's right.
· r .· .
.
Q. Now, did you ever write to the Court subsequent to this
note from Mr. Gurkin, concerning any appeal Y
A. I never wrote to the Court again, about anything· at all.
Q. Did you receive. any answer to what you wrote to the
CourU
A. Yes, I did.
Q. You did¥
A. Yes, sir.
Q. What information did you get from the Court, then?
A. It was denied.
Q. This is a note from your attorney in reply, and .did
you receive a letter from the Court to that effect?
A. I received mail from the Clerk of the Court.
Q. From the Clerk of the Court Y
A. Yes.
Q. I thought you said you wrote to the Judge.
A. Yes, I did. I wrote tu the Judge once, trying
page 31 } to get the Court records.
The Court: Why did you write to the Judge¥
A. I was trying to .get somebody to effect an appeal, so I
could get a Habeas Corpus.
"
Q. Why didn't you just ask the Judge to appoint an attorney to appeal your case¥
...
A. I wanted to examine the Court records, and I wrote
three or four letters concerning this.
Q. Did you ask the Judge, at any time, to appoint an attorney to represent you on yourappeaU
A. I believe I did.
Q. Then you did Y.
A. Yes, sir.
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By Mr. Witt:
.
Q. It says in the second paragraph of this letter, Mr. Smith:
''. . . . . regarding the infor~ation you requested in your
letter, it would appear you should obtain same through the
proper channels.'' Did you understand what that said!
A. Well from my understanding, I believe that
page 32 ] from the 18th of April, that I had sixty days for
' my attorney to try and seek an appeal.
Q. You say you had sixty days from the date of your trial,
that would be May 28, 1963!
A. Right.
Q. Which was a little more than six weeks after your conviction on April18, 1963¥
A. I - that was mailed to me.
Q. Is that in reference to the second paragraph here¥ Did
you understand what Mr. Gurkin was telling you in that
paragraph¥
A. My understanding was that he said his Court appointed
duties had ceased, I knew that much.
Q. You knew that much. Now my second question again
is, with respect to that second paragraph again, Mr. Smith:
'' . . . . regarding the information you requested in your ·
letter, it would appear you should obtain same through the
proper channels.'' Did you understand that¥
A. Yes, I did.
Q. What action did you take, pursuant to that!
A. I wrote the Court.
Q. You wrote the· Court!
A. Yes./ Q. You told the Court a little earlier, that you wanted the
Court to appoint an attorney for you!
page 33 ]
A. Yes, sir.
Q. Was that after having received the letter!
A. No, that was after they told me the Court-appointed
. attorney, that his duties had ceased, and then I had to
write to the Court, there was no one else to write to, to try
and get out.
Q. In response to the Court's question a little bit earlier,
you stated that you had asked the Court to appoint an attorney, and now I ask you if that's what you did, after you
received this letter¥
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A. I filed a Petition or Affidavit, one or the other, an
Affidavit, that's right, to the Court.
Q. What Affidavit Y
A. To the Court concerning the records, and to appoint
an attorney.
Q. For your appeal, is that right Y
A. Yes .
.Q. Well, what happened Y
A. (pause) I think I was told, in another answer I got, ·
that it was too late, that the sixty days were up.
· Q. The sixty days were up, is that what you said T
A. Yes.
Q. Do you know when the sixty ·days would have been
upY
page 34 )
A. On the 18th of June, the sixty days would
have been up.
Q. And the letter was dated May 28th in 1963, so you had
three or four weeks to continue to write to the Court, which
you say you did, and are you saying the Court took a month
to answer your letter!
A. I was told, I was told it was too late, and I was in no
position sir - I can't get paper to write to anybody, lawyers
or anybody, without permission from the people there, they
just don't give it away.
Q. Aren't you issued paper, when you want it Y
A. You get it when they give it to you. They give you
paper, and tell you that's all they're going to give you. And
you can't write until you receive paper, and then you can
write.
Q. Do you recall the month when you wrote the Court Y
A. No, I don't.
Q. Did you write home, during this time Y
A. Did I write homeY
Q. Don't your people live here, in Norfolk!
A. Yes, they do.
Q. Didn't you write home, when you were in 'C' cell!
A. Yes, I did.
Q. From between April 18th and June 18th Y
page 35 )
A. I don't know. I don't think I wrote home
_
though, I don't think I did.
·Q. Then all you know is writing once, during the time
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·you were in 'C' cell, is that it Y
A. I only remember writing once, yes.
Mr. Witt: I have no further questions.
REDIRECT EXAMINATION
Examined By Mr. Teich:
Q. Mr. Smith, when you first learned you. had to· get a
narrative statement of the eVidence of the testimony of your
trial, when did yo1;1 first learn of the sixty days, did you get
that in the :file, from certain papers with the Court¥
A. I was in 'C' cell at that time, on thirty days, and that's
when I learned it~
··'
·~Q. You learned it, at that time!
A. Yes, in 'C' cell.
Q. I believe you said that your education has just b~en
sixth grade, is that correct Y
A. Yes, sir.
·
. Mr. Teich: I have no further questions.
The Court: Step down.
.
·Mr. Teich: Your Honor, at this time, may I have the file!
page 36 )

(The Court hands :file to Mr. Teich.)

Mr. Teich: Your Honor, here we have, and I'd like to introduce as an exhibit into evidence, the entire effort of the
Petitioner to obtain some sort of appellate review for Habeas
Corpus, concerning this matter. ··
We have Exhibit No. 5 first of a:tl, andThe Court: Are you offering this as an. exhibit!
Mr. Teich: I'm just trying to get it in chronolQgical order.
The Commonwealth put in Exhibit No ..5, Return of Narrative, which is not here, but I have here ·in iny hand a letter
dated September 20, 1963.
.
The Court: Received into · evidence as Petitioner's Exhibit P,.2,
Mr. Teich: We have another, dated October 14, 1963, which
is a copy of an answer sent by Judge·Tabb, in answer to that
letter from the Petitioner.
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._...

The Court: Received into evidence as Petitioner's ·Exhibit
P-3.
page 37 }
Mr. Teich: We have here a letter from the
Deputy Clerk of the Corporation Court addressed
to the Petitioner and the Petitioner's letter, which are stapled
together, with the date November 18, 1963 and the other date
from the Petitioner, is November 14, 1963; a letter dated
May 17, 1963 and another from the Deputy Clerk in answer
dated May 15, 1963.
- ·
The Court: Received into evidence as Petitioner's Exhibit P-4.
Mr. Teich: Here is a letter dated August 24; 1964.
The Court: Received into evidence as Petitioner's Exhibit P-5.
Mr. Teich: One dated September 10, 1964.
The Court: Received into evidence as Petitioner's Exhibit
P-6.
Mr. Teich: And a copy of a Motion signed by the Petitioner,
dated December 8, 1964.
The Court: Received into evidence as Petitioner's Exhibit
P-7.
Mr. Teich: Your Honor, we have no further evidence at
this time.
The Petitioner rests, Your Honor.
Mr. Witt: Your Honor, I Mr. Teich: Your Honor, excuse me, but if you
would indulge me for one moment, I just wanted
to ask the Court to take judicial- notice of the fact that Mr.
Gurkin was appointed on March 1, 1963, and that concluded
the Court :file.
·
The Court: All right, sir.
. _
..
.
,
Mr. Witt: Your Honor, I call Mr, Gurkin to the stand.

page 38 }

JOHN A. GURKIN, JR.,
witness, appearing on his own behalf and called by the
Respondent, having been first duly sworn, was examined
and testified as follows :
·
. DIRECT EXA:MINA~ION
Examined By Mr. Witt:
._
Q. Would you state your nanie please; for the record T
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A. John A. Gurkin, Jr.
Q. Your occupation, please Y
A. Attorney.
Q. How long have you been practicing law?
A. I've been practicing law since 1961.
Q. Have you had occasion to represent indigent
page 39 ) felons by being appointed in criminal cases?
A. Yes, sir.
Q. Have you also represented felons as a retained attorney?
A. Yes, sir.
Q. And you were Court-appointed on others, right Y
A. Yes, sir.
Q. I direct your attention to the case of James Allen Smith,
who was tried on April 18, 1963. Do you have any recollection concerning the trial of that case?
A. I have my records here, that indicate that I was appointed on March 11, 1963, and that the trial ·was on April
18, 1963 at which time I represented the Defendant.
Q. Would you describe to the Court please, to the best of
your recollection and to the best of your memory, the preparation you engaged in and your actual participation at the
trial of this caseY
A. Yes, sir.
Q. Now you were appointed on March 11, 1963 and the trial
was on April18, 1963 Y
A. Yes, sir.
Q. All right. Go on, please.
A. My records indicate that I saw this Petitioner at least
three times, and possibly more times, before the date of the
trial, which is my practice, and I see people as
page 40 } many times as I think is necessary, according to
the case, of course.
I recall this case very vividly, as it involved the most robust
police work that I have seen in years, and that's why it was
soMr. Teich: I object, Your Honor.
Mr. Witt: I think he can tell the Court why he has a good
'
.
memory about the case.
The Court : Objection overruled.
Mr. Teich: Please note my exception.
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By Mr. Witt:
Q. Go on, Mr. Gurkin.
A. There was a series of robberies of oil truck drivers,
and this is the case, I'm sure, in which the police obtained
an oil truck and one of the police officers, Elmore I believe,
drove the truck, and Officer Hurst had hidden in the tank
compartment of the oil truck, and he had a walkie-talkie in
the tank with him, and the other officers followed in an unidentified panel truck. They tailed the car, keeping in touch
by radio with Hurst, and in this way they trapped the Defendant and three co-defendants. ·
My records indicate that the man, this Petitioner, had four
indictments, one for Attempted Robbery and three for Robbery. The Defendant got 36 years as a total sentence. On
Indictment No.1, which I believe was Attempted
page 41 ) Robbery, he got four years. On Indictments 2,
3 and 4, he got 12 years each, and the four-year
sentence on Indictment No. 1 was to run concurrently with
the 12-year sentence imposed on Indictment No. 2, which
.}eft him with a total of 36 years to be served.
When I was appointed in this case, I went over to the
Commonwealth's Attorney's Office to discuss this matter With
them, as I recall, and Mr. Teich: Mr. Gurkin is now going beyond what he has
been allowed to say about what he remembers of the case,
as now he's going to talk about some proposition or discussion with the Commonwealth's Attorney.
The Court : Overruled.
Mr. Teich: Note my exception, please.
By Mr. Witt: ,
Q. You were saying!
A. I was trying to get to this, that I did go to the Commonwealth's Attorney's Office to discuss the case, and of course
my recollection is that they felt that they had an airtight
case. They were very cooperative, and as a matter of fact,
I saw statements of the co-defendants, but this Defendant,
James Allen Smith, did not give a statement, according to
my records. Some of the other co-Defendant's
page 42 ) statements of course, implicated this Petitioner,
and there was one item about a gun, and one
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of the co-Defendant's statements indicated that he had that
gun, that James Allen Smith had a gun.
I talked to· Sergeant Hurst and Detective Elmore too, in
trying to get at exactly what happened in this case.
In discussing -this case with the Petitioner, I obtained state- _
ments from him on the day of my appointment, March 11,
1963, which I have kept in .my personal record on this case,
and the .first statement reads: "I, James Allen Smith, want
to plead not guilty to each of the f9ur indictments, and I want .
the Judge to try me. I dQ riot want a jury.''
The second statement involved the handwriting of the Petr
tioner on an envelope that was used to send one. of the victims
.his personal papers back, two envelopes being used for that
purpose, and James Allen Smith wrote the address of this
victim on the envelope, and this is the statement he wrote
about that: "I, James.Allen Smith admit that I wrote the two
envelopes to Mr. William· Shields, but· I did not put anything
in the envelopes, and I did not mail them. I did this, because
Eddie Faulcon said he couldn't write. I want my attorney,
- John A. Gurkin, Jr., to stipulate with the Commonwealth that
I did the writing on the two envelopes addressed to Mr. William Shields, atl801 Church Street.''
This third statement is ~iri regard to. witnesses,
page 43 ] and he wrote: "1 have no witnesses that ·can
.
say that I"was.somewhere else at the time of the
·four robberies," and-all of t:b,ese statements were signed by
James Allen Smith on the 11th .of March,_the. day I was appointed in this case.
There were right many. witnesses put· on at his trial, and
one of them was Thomas Dobson of the 800 block of Westover Avenue, another one was Charlie Smith of 1831 Greenleaf Drive, who was a fuel oil truck driver ·for White and ·
DeShields, 907 East Princess Anne Road. Another witness
was William Shields of the Shields Oil Company, 18th and
Church and the 2500 block of Hale Street, and another victim
was.James Belton of 960 Norchester Avenue, and he worked
for the Old Dominion Oil Company, 2400 Middle Street.
After that, Dete~tive Asaro took _"the stand, and he testified
that he took statements froiii. the co~defendants and that they
implicated this Petitioner,. arid one of th~ s.tatements was
right diimaging; hi: that if' alleged that James Allen Smith
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had the gun in question.
The next witness was Eddie Lewis Faulcon, who was one
of the co-Defendants, and he testified that he was transport.:.
ing the co-Defendants from the Petitioner's home. He said
that he was with the other men that were involved in this
crime, and he said that they discussed the robbery at the home
of James Allen Smith.
Melvin Forbes, who was the other co-Defendpage 44 } ant and who lived at 3306 Bainbridge Boulevard,
testified and he gave an ·account of the time of
oneparticular robbery at 806 Westover Avenue on February
6, 1963, that it was after dark but he didn't know the exact
time. They started out from Geraldine To we 's house, who
seemed to have beeR a friend of one of the Defendants, and
·
he went through the whole thing.
Q. At the time of the trial, did you question ,all these witnessesY
A. Yes, I did. Tll.e Court cross examined, too.
Q. WasthattheextentofiU.
A. Well, there was Earl Williams, an F.B.I. Agent who
testified, from Washington, D.C. He testified about the handwriting on the envelope, in the address of William Shields,
that was written by the Defendant Smith. As I recall it, the
envelope was sent to the F.B.I. Laboratories in Washington,
D.C. by the Norfolk Police.
According to my records, there was a motion to strike Indictment No. 1 in the companion cases, which was sustained
· just before this case, since the Defendant Smith did not want
to be tried with the other co-Defendants, and Russell Lee
Flowers was represented by William E. Fulford and he was
dismissed in the first Indictment of Attempted Robbery because of weakness in the Commonwealth's witnesses.
However, when they got to try. the Petitioner, the story
was changed, and the testimony of the key wit..:
page 45 } ness of the Commonwealth was changed, and
my man was convicted of the indictment.
I don't know, but I ·feel that 1 gave it necessary time, and
I feel I gave it ample time for preparation, and as to the
exact dates, I have dates indicated in my records about this
case, and there are records in the log books in the City Jail,
but at that particular time they were not kept very well, but
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I'm sure there are some records in the log book in the City _
Jail. What I mean by that, is that it might show that I checked
in, hut never checked out, and things like that, but they would
at least indicate the exact dates and things like that.
Q. Did the question of a Pre-Sentence Report ever come
up between you and Mr. SmithY
A. My recollection here today, is that it did not. This man,
as· I recall, had - I would normally ask for a Pre-Sentence
Report, but this man had a pretty bad criminal or felony
record, and I believe he had been to the Penitentiary for other
crimes on other occasions, and if I may inspect my notes
here, I think I can tell you why I didn't insist on it. (Mr.
Gurkin looks at papers) I believe he was convicted for auto
theft and attempted escape from a Federal Penitentiary, and
I believe he got 12 years and 2 months, and I also believe he
told me he had escaped here.
I had the feeling that here was a man that
page 46 J pleaded not guilty, and his co-Defendant actually
testified .against him, and still he wanted to plead
not guilty, and l felt there was certainly no question of probation or pre-sentence, and if there had been, when I thought
about getting into his background, that it would actually hurt
him even more.
Q. All right, sir. Do your notes or records reflect any conversation between you and Mr. Smith concerning appealY •
A. No sir, they do not. But as I think is my practice, at
the conclusion of each trial, it's my habit to turn to the Defendant and advise him of his rights to appeal, and of course,
since I was an. appointed attorney, it's my understanding that
my duties as his attorney ceased at the end or when sentence
is passed.
However, after that I received a letter from Mr. Smith,
and I have the letter here in my file, if I may just have a mo;..
ment to find it. (Mr. Gurkin looks through papers again)
Here is the letter and it's dated May 25, 1963, but in this
letter he does not ask me to appeal for him, he wanted me
to prepare a statement of the narrative evidence, as there was
no Court Reporter there at that time, and he wanted me to
have it signed by the trial Judge within a certain time, and
he also wanted me to procure for him the four indictments,
four warrants, the order of trial and the conviction and
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sentence, and he also wanted me to mail him the
page 47 ] records from the Clerk of the Court.
Q. Did he ever have any conversation with you,
as his attorney, concerning the question of appeal?
A. No, sir. In his letter, he indicated to me that he would
probably not want this information for appeal, but it sounded
more like to me, that he might have wanted to effect an appeal through some other attorney, you know, and that's what
I meant in my response, by my letter of May 28th.
In his letter to me of May 25, 1963, he wrote : ''I respectfully wish to call your attention to the fact that you represented me at my trial in the Corporation Court of the City
of Norfolk on April18, 1963.
I request that you prepare me a statement of the narrative
evidence, and send it to me. Your statement, prepared and
signed by the trial Judge, within Statutory time, will be
highly appreciated.
Please consider my request, and send me the following
records in my case; four indictments, four warrants, order of
trial, conviction and sentence, and kindly obtain the records
from the Clerk of Court.''
And I replied to his letter, by my letter of May 28th, 1963
in which I stated: ''Today I received your letter of May 25,
1963 and wish to state that since I wa~ a Court-appointed at-·
torney, my duties ceased as of the end of your trial on April
18, 1963.
In regards to the information requested in
page 48 ]
your letter, it would appear that you should obtain same through the proper channels.''
Q. Did Mr> Smith ever communicate with you by mouth
or writing or any other means, of his desire that you effect
an appeal for him?
A. No, sir. The next communication rendered by him was
a narrative statement of the testimony and evidence, and
that was received by me on June 21st, 1963 and then I wrote
him back on June 26th, and said : ''On June 21, 1963 I received your narration of the testimony in your trial of April
18, 1963. I have turned it over to the Commonwealth's Attorney, for his examination and approval.''
Then on June 27th of 1963, I wrote also to.him again and
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I said: ''As I recall, I stated in my letter of June 26th, that I

turned over the narrative of the testimony in your trial of
April 18, 1963 to the Commonwealth's Attorney for his examination and approval.
I. was informed that he will not certify your stipulation
of the facts, on the grounds that they are incorrect and incomplete.
I then visited the Clerk of Corporation Court, and found
that you had sent a copy of your stipulation of facts to Judge
Tabb. Whereupon the Commonwealth's Attorney and my- ·
self went before the Court in regard to this matpage 49 } ter, and found that the Judge also refused to sign
the stipulation, on the grounds that they were
incorrect and incomplete, and were not filed on time.
As you know, I did not receive your papers until June 21st
of 1963, however, after looking through my notes, I agree
with the Court and the Commonwealth, that your narrative of
the testimony in evidence is not correct, and is not complete.
·.If I can be of any further service to you or your attorney,
please let me know right away, and I will be glad to oblige.''
Thereafter, an Order was entered by this Court on June
28, 1963 which further covered this matter of his hearing and
refusal and response as to why it could not be certified. Of
course time had run out on this matter, and the Court properly stated that in the Order, that is had gone 'way overtime.
Q. Did you receive ariy further communication from Mr.
Smith, subsequent to that last letter that you have reference
to¥·
A. Mr. Smith must have gotten a copy of the Court Order,
because on July 3, 1963 he· wrote me again ·and gave a narrative at that point, of what he wanted me to stipulate in a certification, and he said at that time: ''I am writing to you for
some information, and I am very sure you can
page 50 } recall these statements that was made in Court
·on April 18, 1963," and then he went on to set
out what he wanted me to certify, and he ended his letter
with: "Please send me an Affidavit certifying these facts,
because with these certified facts, I can get my case back into
Court. Please let me hear from you soon.''
Then, on July 10, 1963, I wrote back to Mr. Smith and I
said: "I received your letter <?f July 3, 1963 and regret that
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I am not at liberty to certify the facts you presented to me,
because· said facts to not agree with my notes on your case.
I must also point out, that as stated in my letter of June
27, 1963, ·your narrative of the testimony in your trial of April
18, 1963, was not filed on time,'' and that was the last communication I had from him.
,
Q. Do you know if the co-Defendants in this case were given
the benefit of a lighter sentence, for reasons of their testimony against your client?
A. I could not say that I know positively. I think it might
well be considered, as the co-Defendants did cooperate with
the police by giving them signed statements admitting their
parts in the crime and by cooperating in every way with the
police and helping them with their evidence in recovering
the stolen goods, so I think it probably should have been
~
considered.
:
page 51 ]
Q. Do you have any reason to believe there was
perjured testimony, in return for that?
A. No, sir.
Q. You don't?
A. No sir, I do not.
Mr. Witt: I have no further questions, Your Honor.
CROSS EXAMINATION
Examined By Mr. Teich:
Q. Mr. Gurkin, according to your recollection, were a:riy of
the prosecution witnesses conflicting, with regard to their
testimony?
/
A. I cannot recall the details of the trial. It's been sometime, as you know, but I believe there was some conflict, it
seems to· me, in the question of identification, as to just
whether the man was white or colored that was involved. It
was my understanding, from· the whole thing, that there may
have been some minor conflict from the testimony of the coDefendants, but based upon the evidence as presented by the
Commonwealth, I would say that may have been the only
thing.
Mr. Teich: 1;. have no further questions.
Mr. Witt: That's the Respondent's case,Your Honor.
The Court: Very well. Any argument Y
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OPENING ARGUMENT

By Mr. Teich:
Your Honor, I· think that in this case today, we are quite
benefited by the interesting and excellent testimony given
by the very able attorney for the Defendant, regarding the
trial of this case. Mr. Gurkin made a very good recitation,
and quite frankly, I was glad he did, because I believe that
his testimony is just what was needed by us, to show that
this man did not have and was not given the benefit -of all of
his rights.
Your Honor, I think from looking at the Petitioner, we can
see he's an uneducated man, and that Mr. Gurkin had an ignorant client. But I also think that today, he gave the proper
answers and stood up under my questions on direct examina. tion, and he also stood up very well under cross examination,
and the sheer beauty of it is that he understood the questions
presented to him, but by the way he expressed himself, I don't
believe we could· arrive at any other conclusion except that he
is uneducated, and broadly could be classified as an. ignorant
man, and I think that fact has a great deal of weight as far
as our case goes today, and I wish the Court would remember this as we go through some of the facts which I believe
have been presented here.
I think that one of the most important things to look into,
is that even thoughMr. Gurkin was able to, and
page ··53 } that he went into an enormous aJ;D.ount of work,
that he was appointed counsel, and I believe he
testified that he went to the Commonwealth's Attorney's Office and was able to read the statements of some of the coDefendants, and I believe also that he testified that he did
see and talk to some of the arresting officers, but still, we
have a situation whereby the Petitioner was arrested on February 8, 1963 and counsel was not appointed until March
11, 1963, and that's a little over a month after the arrest, and
the. preliminary hearing was several weeks after the arrest.
We realize full well that the Court considers the ruling as
set forth by the Virginia Supreme Court, in regard to preliminary hearing, as holding that preliminary hear~g is not
jurisdictional, and thus the Court feels that preliminary hearing is not a critical stage in the proceedings and does not
fall into the area of cases as represented by Hamilton vs.
Alabama, 368 U.S. 52 and f!vegas vs. Pennsylvafllia, 335 U.S.
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437 as well as White vs. Maryland 373 U.S. 59.
By experience at preliminary hearing, it's a fact that counsel can obtain a tremendous amount of information concerning ·the prosecution's case, and therefore if there had been
representation ·for the Petitioner, I believe that his counsel
would have had an opportunity to have obtained information
which might have been of great advantage to this Petitioner,
and even worse is the fact that counsel was not
page 54 } appointed until almost a month later after arrest,
and that trial was not until April 18th, and I must
ask the Court to take judicial notice of the day of the trial of
this case and to ..consider that the longer it takes in obtaining counsel, the more difficult it is for counsel to pick up the
. trail and defend the individual with evidence which might
have been available at preliminary hearing.
It's true that Mr. Gurkin had a month to prepare his case,
but the fact of when this Court actually did appoint Mr.
Gurkin to represent this Defendant, that made Mr. Gurkin
not as effective as he might !!ave been otherwise, had he been
appointed sooner, and the fact that he could have obtained
additional evidence that might have been beneficial to his
client.
I don't believe a great deal could have been discovered for
use in this case, and I need only say that there is the question to be resolved by the Court as to whether or not the facts
prove that counsel met the requirements of the law and of the
Constitution as they are treated today, and I contend that
they do not.
I would like· to go to the letter of Mr. Gurkin in which he
stated that his responsibility extended no further than April
18, 1963. Now I understand quite well that. he said that the
Petitioner requested of him a narrative of the evidence, and
I believe he said he would like him to prepare a
page· 55 }. stipulation, and certain things such as the indictments, warrants and other things like that,
to be obtained from the Clerk's Office and to forward them to
him. However, in Mr. Gurkin's letter of response, he said
that he regretted to inform him that his duties and responsibilities ceased at the end of the trial on April 18th, and he
further told him that he should. proceed through the usual
channeis, and Your Honor, I contend that a man with a sixth
grade education, even though he may have been in Court time
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and time again,. that he does not know, that he is not an educated person and did not have the capability of putting into
narrative form the evidence and the technicalities that went
on at the time of trial, and I believe that in itself, is born out
by the fact that the man tried to prepare the narrative himself;· and it was rejected by the Court as -not being accurate
and that it was incomplete, but Your Honor, this man made
an effort to do something, even though I think it's indicated
that he was unable to do so.
I ask the Court how effective counsel can be, whether or
not he's appointed by the Court, if he has not defended his
client at every stage in the proceedings against him, and if he
considers his services have ceased at the 'end of the triaL
"Your Honor, in Gideon vs. Wainw-right, the citation of which
is 372 U.S. 335, the Supreme Court said that ''in all criminal
P,rosecutions the accused shall be given the right to have
·
the assistance of counsel in his defense,'' and
page 56 J Powell vs: Alabama 287 U.S. 32, the Court held
that to be accused of a capital offense requires the.
guiding hand of counsel at every step iii the proceedings
against him, and that the Defendant, even though he may not
be guilty, without the guiding hand of counsel, he faces con- _
viction because he does not know how to establish his innocense, and Your Honor, I want to emphasize the point that
the Supreme Court stressed the fact that the Defendant 're-quired the guiding hand of counsel at every step in the pro- ceedings against him,' and I also wish to Court to pay close .
attention to the part about the Defendant 'not knowing how
to establish his own irvnocense.'
·
In White vs. Maryland, 373 U.S. 60 we find that the Supreme
Court said that 'only the presence of counsel could have enabled the accused to know all defenses available to him and
to plead intelligently,' and there are a lot of cases that .dealt
with preliminary hearing Your Honor, and of course I feel
that preliminary hearing is a critical point in the proceedings -against any Defendant, and of course I feel that th1s man was
entitled to counsel and he should have had counsei 's guiding
hand, and that he did not know the law or how to establish his
irvnocense, and we all know that many cases have been re- -_
versed by the Appellate Court upon review· and appeal.
Your _Honor, these cases· and lines of authority which 1
·
have· cited today, point' out_ that when a man is
page 57 } unable to obtain counsel, it's the duty of the
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State for counsel to be appointed for him and to represent him the same as if he had been retained. Yet in this
case, Mr. Gurkin has seen fit to ignore the fact that every
person accuse·d of a capital offense ·or a felony, shall be entitled to effective representation by counsel at every stage in
the proceedings agsinst him in any Court in this State.
Your Honor, I contend that this man sitting in this Court
today made every effort that he could to get some assistance
on his conviction, and although I don't think it's necessary
for us to decide whether or not his appellate review would
have been successful for this Petitioner, I would like to call
the Court's attention to the fact that Mr. Gurkin said that one
of the charges against one of the co:..Defendants was dropped
because of the cooperation as a Commonwealth -witness, and
yet is this man's case a key witness changed his testimony
and that one of the witnesses could not make .up his mind
whether the man was white or colored, and I submit that was
an important point in determining whether or not this man
was the man that did commit the crime.
Your Honor, I see that there was a motion to strike Indictment No. 1, ageneral motion to strike, and I believe this indicates he was trying to decide whether or not to appeal, and
I suggest there was possible grounds for appeal and that he
was trying to decine whether there were possible
page 58 ) grounds for appeal and review.
As to whether it is customary for the Court- .
appointed attorney to cease his activities at the time the trial
is over, I submit that there should be a law that once an attorney is appointed to represent an indigent, that he-should .
continue to represent him until such time as he is released by
Order of the Court, and that the Court should make a practice of dismissing an attorney at the end of the time of trial
if that is to be, and then the Court could appoint another attorney so that the Defendant would have counsel at all stages,
but I do believe that the Court realizes and does see that Defendants are given every right, and I believe that the Commonwealth of Virginia has lived up to its duty in the protection of felons. However, in this particular case, I do believe that this man was denied his right of counsel as is required in the Sixth and Fourteenth Amendments, and that
he was denied to have counsel continuously, and I believe that
these letters should have been taken to Court by the Court-
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appointed attorney, and that by him refusing to continue in
this case makes him ineffective.
And one last point Your Honor, even though I'm not too
sure it's a strong point, but Mr. Gurkin said that there was
a conflict in the evidence, and I believe he did previously mention that.
page 59 }

CLOSING ARGUMENT

By Mr. Witt:
Your Honor, I think the testimony of our sole witness, Mr.
Gurkin, speaks much more eloquently in favor of the Respondent's position that I could in any summation. However, in an
effort to put certain thoughts in chronological order, I will
state a few remarks.
With reference to the question of effective assistance of
counsel, Mr. Gurkin has testified what particulars he gained
prior to trial and during the trial.
We note by the testimony of the Defendant's own mouth,
that there was the :first meeting on March 11, 1963 and that
the Petitioner gave to Mr. Gurkin all the information he could
possibly give him, at the time of that meeting. He later admitted also, that there were no witnesses that could h~ve
been called in behalf of his cause, no witnesses that knew
anything about it or that could benefit him.
We know that Mr. Gurkin made several other visits to the
Petitioner concerning the investigation of the case, and yet
the Petitioner states that his counsel failed to investigate the
case, failed to provide the proper defense during the course of
this case, even though it's evidenced here Your Honor, that
Mr. Gurkin did all that could have been done.
He investigated the case by communicating with
page 60 } the witnesses and going over the evidence with
the Commonwealth, and there's nothing more that
any attorney can do Your Honor than to act as best he can
on the information that he has, and he acted in the only
course available to him at that time.
As to what transpired during the course of the trial, I
think the evidence is certainly clear as to what Mr. Gurkin
did. There is no question that his judgment about the PreSentence Report was sound, and Mr. Gurkin stated that he
clidn 't feel that pressing into the man's background would
have been of any benefit to him, and I certainly think that he
II
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used good judgment and that his judgment was sound.
Now as to the question about appeal, the Defendant said
that he asked his attorney to effect an appeal in a letter, and
then later he requested Mr. Gurkin to obtain certain documents that he desired, and Mr. Teich says this is sufficient a
request for an appeal. I don't know, but I '11 let the Court decide, as it's all in the record between April 18, 1963 and June
18, 1963, but he doesn't request the Court to appoint him an·
attorney for him to prosecute an appeal, nor does he write
any letter to the Court that he wants an appeal, even his attorney wrote back to him advising him about what procedure
to follow.
Nowhere did .the Petitioner state personally, at any time,
that he wished to.~ appeal his case. He merely
page 61 ] asked that certain things be done on his behalf,
as far as securing records are concerned.
In all fairness to the Court, I feel I should make mention
of some cases; N eW'some vs. .Peyton, 4th Circuit, PickreU vs.
West Virginia, 7537 3rd Circuit and 313 Fed 2d 934, which
cases are concerned with the questions here today.
Then there is Falin vs. U.S. for which I have no citation,
but came out of Federal Court, and that was about a person
writing to the Court for help in appealing his case after having been committed to the Federal Penitentiary, and subsequently to the hospital, and I submit that my point is that
.the Defendant wrote a letter to the trial Judge asking for
an appeal.
Also in 362 U.S. Reports at page 353, Dou'glas vs. OaliJ...
fornia, concerning appeal, the question of counsel for appeal
came up, and in that case the Petitioner made a request .but
it was not certain just what the request was for.
In the case of McGee vs. Peyton 9641 4th Circuit, in March
of 1965, the facts again were that the Petitioner requested an
appeal and asked for the Judge to appoint someone to represent him in an appeal.
The point I'm making Your Honor, is that in each instant
case, the Petitioners wrote the Judge and asked for an appeal, and here today, as was brought out by the Defendant
himself, he never asked anybody to appeal, from
, page 62 ] the day of his trial and even in his letters from
the Penitentiary, nothing was ever said about ap.:
peal by this Petitioner to his Court-appointed attorney, to
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the Court or to anybody else.
Later on, the only correspondence that had anybody concerned with this particular situation, ,was a letter that Mr.
Gurkin received from the Petitioner asking him to perform
certain services for him, but no request was made for appe.al, just that he be sent certain documents. Even after. that,
Mr. Gurkin still continued to answer letters about the need
for a narrative of the evidence, and then when the Petitioner
wrote his own narrative, Mr. Gurldn took that to the Commonwealth's Attorney and to the Court, and yet the .Petitioner didn't ask him to appeal or do anything.
·
.·So Your Honor, concerning these questions here today, I
.am of the opinion, and I submit to the Court, that this Peti·tioner has not born the burden of proof that should be born in
· order to support his allegations, and in fact as evident here
today, he has not shown evidence to support his allegations,
and for those reasons I request the Court to deny the Petition
and dismiss the Writ of Habeas Corpus.
page 63 ]

CLOSING ARGUMENT

By Mr. Teich:

Your Honor, I just want to take a few minutes to express
the way I feel about my learned classmate's recitation on recent cases, and I would at.least like to touch on them lightly,
First of all, let me point out that Mr. Gurkin said that. the Petitioner did write to him in May of 1963 requesting that a narrative be prepared. I know that a narrative takes a long time for
an attorney to prepare, and that it would be a burden upon him,
but that request was made.
·
Now I ask the Court, why else would a man want a narrative
if he wasn't going to pl'oceed along the line ofan appellate
review Y Why would he ask for a narrative of the trial, if he
didn't have the thought of appeal in mind T .
Mr. Gurkin pointed out to the Court that he made every effort to comply, and Mr. Witt is talking about Newsome vs.
Peyton, then, Douglas vs. Califon~ia. and Falin vs. U. S. which
complied with the Federal Statutes, and that the Petitioners
did write to the Court to request an appeal, and I'm contending
· · that this Court did appoint an attorney to represent this Petitioner, and in fact when he was appointed }le became an agent
of this Court, and once a person receives a request for a narrative, I think it is incumbent upon him to prepare the narrative,
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but not to tell the Petitioner as Mr. Gurkiil did in .
his letter of May 28th, that it would appear to him
that the Petitioner should go_ through the proper
channels. As a Court-appointed attorney, this should have been
brought to the attention of the Court for advice, as to how to
proceed.
The ca.ses 9ited by the learned Assistant Attorney General,
bring forth the absolute answer to this case before the Court
· today. This letter came in, in ten days, for a narrative, and I
believe that Mr. Gurkin, as a Court.:appointed attorney, should
have been instructed as a· Court-appointed attorney, to represent him, or else to advise the Petitioner to ask the Court
.for a waiver so he could obtain another appointed counsel to ·
represent him.
1 submit that if the narrative had been turned in on time,
that the man·would have appealed, and when Mr. Gurkin was
requested to write the narrative, by not bringing that to the attention of the Court, as a Court-app9inted attorney, that this
man lost an opportunity to appeal, and there is evidence presented that the man was trying to do something along the line
of appeal, and I submit that he was denied that right.
page 64 ]

page 65 )

JUDGE'S DECISION

The Court makes the following findings of fact, as far as the
allegations of this hearing a:i'e concerned. First, I want to
take up the finding of fact as set forth in the Amended Petition.
I hold that preliminary hearing is not jurisdictional in this
State, nor isjt a critical stage or phase in criminal procedure,
and that the Defendant was not deprived of any of his rights
by not having counsel at the time of preliminary hearing,_ and I
find no merit in the contention or opinion, that because the appointment of counsel was not until sometime after arrest;
that counsel was not effective, and I think the whole question
there, is whether or cownsel wa.S effective.
Also, there's no merit in the contention that counsel was not
prepared in his assistance, or that the Defendant was denied
· effective representation before, during or after trial and conviction.
I find from the evidence in this case, that this Defendant may
not have possessed a formal education, which some of the more
fortunate receive, but he by no means is stupid in that he
proceeded to answer the many questions --and as a matter of
fact he received the greater part of his education in penal institutions where there is great access to law bo~ks that are
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made available and therefore he possessed a comprehensiveness which· I was able to observe here
today on the witness stand as he testified.
This Defendant very studiously and carefully avoided mentioning appeal, and the attorney appointed for him simply
had a supposition, but nothing was mentioned about appeal
in exhibits P-2 through P-6, and only in P-7· was any mention
made about appeal, and that P-7 was executeqby the Petitioner
on the 8th of September, 1964, and it was actually received
thereafter by the Clerk's Office and was addressed to the Clerk
mind you, after there had been repeated letters requesting
records _and certifications, but the Defendant did not make
any mention of money to pay for these records, and he was
advised that he would have to pay for them. In addition to
the fact that money was not mentioned, there _was no request for appeal.
It may well have been that the Petitioner wanted the records
to use for a writ of Habeas Corpus (LBT), as on May 25,
1963 he wrote another letter stating he would like for his lawyer
to send him the warrants and all the papers that were germane
to his case, out he still didn't mention that he had appeal as
his purpose.
Now with reference to those letters that were read by Mr.
Gurkin, that he had in his folder, he never did state what he
intended to use them for.
It's true, that each of the exhibits, until you get to P-7,
are much the same thing, and are representa~
page 67 ] tive of the fact that the Petitioner initiated the
correspondence to the Clerk's Office and to the
Court, and it's a similar situation with respect to. the correspondence with his attorney, who. had been appointed to represent him. And here again, he very studiously avoided the
word 'appeal,' and he never requested his attorney to appeal
his case, and Mr. Gurkin stated that the witnesses for the
Commonwealth were cross-examined and that after the trial
the proper motion was made, and that it w~s his habit to advise
the Defendant of his rights,and he so advised this Defendant,
a~;~ to his right to appeal, and it's true that his duties ceased
after sentence and after so advising the Defendant of his ·
right to appeal.
On May 25, 1963 when the Petitioner wrote to Mr. Gurkin,
no mention was made and no request was made for that attorney to note an appeal for him, but a request was made for
him to prepare a narrative of the evidence, and he wanted
(LBT) the attorney to further get copies of the indictments,
and the very fact that copies of the indictments were repage 66 ]
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quested and a narrative of the evidence was requested, that
in itself is not indicative of appeal or Habeas Corpus, either
one. Mr. Gurkin stated that from the Tenor (LBT) of the letter
he thought, however, that this Defendant was going to have an
attorney act for him, and that he never expressed to him to
make such an appeal.
Then, on the following June 21st of 1963, the
page 68 ] Petitioner sent Mr. Gurkin a narrative that he
wrote himself, and on June 26, 1963 Mr. Gurkin
wrote to the Petitioner that he had received the narrative and
had turned it over to the Commonwealth's Attorney for his
examination and approval, and then on June 27th, 1963 Mr.
Gurkin wrote the Petitioner again, advising him that the Commonwealth's Attorney said that the facts. were not true, and
thereupon he took the matter up with the Judge, and the matte!'
was examined by the Judge, and was found to be incomplete
and incorrect, and then Mr. Gurkin advised the Petitioner of
this fact, and also advised him that by looking through his own
notes, that he agreed with the Commonwealth's Attorney and
the Judge, that his narrative of the evidence was not correct
or complete, and then· he said l1e would still be of any further
service he could, either to the Petitioner or his attorney in
any appeal of his case.
Thereupon on June 28, 1963 the Court refused to certify the
facts, and a copy of the Order was sent to the Defendant, and
thereafter he then wrote further facts for certification which
he sent to Mr. Gurkin, and requested him to stipulate those
facts as the facts of his trial, and.also requested him to have
them signed by the Judge, but still no mention was made of
appeal, and Mr. Gurkin then wrote him and told him the facts
were not correct and that his duties ceased as of the end of
his trial, and thereupon the correspondence terminated with
the Defendant.
With this evidence, and based upon the exhibits,
page 69 ]
I hold that as a matter of fact there was no request made by the Defendant to his C.ourt-~ppointed counsel,
and there was no request made by this Defendant to the Court
for counsel to be appointed to represent him in appeal, and I
feel that from these exhibits that there was a studious effort on
his part to seek these records without saying what he wanted
them for, with the hope and desire that he could get the file and
the documents and then claim that he was denied an appeal.
Further, there is no law that requires the Court to furnish
records, as there was no litigation pending.
In P-7, previously referred to, the Petitioner :r:p.oved to obtain
a copy of the Court records in order that he might get a Writ
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of Habeas Corpu.s, in good faith.
I hold that from the standpoint of fairness in this case,
that the Defendant had effective counsel at his trial, and he
had effective post-trial assistance concerning his rights of appeal" and that he did not seek to pursue those rights, as _(LBT)
he should have, and that he was not qenied his right to appeal
his conviction until-such- time as his right had expired. He
never requested his attorney to appeal his case, nor did he
ever ·reque_st th~ Court to appoint an attorney for appeal.
_ With reference to the third allegation, there is no evidence
·
· before the Court that the Defendant was conpage 70 ] victed by any perjured testimony of co-Defend-ants, and that the Defendant himself, being advised
of his rights, took the stand and testified on his own behalf.· · ·
There is not sufficient evidence before this Court that any one
· of the allegations set forth in the Petition or the Amended Petition have born the burden of proof, and the Court therefore
denies the Writ of Habeas Corpus and dismisses the Petitions.
Mr. Teich: I would like to note my exception, Your Honor.
The Court: It's noted.
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