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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4934
VIRGINIA:

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
ednesday the 8th day of October, 1958.

,,r

GEORGE MICHAEL DICKERSON, AN INFANT, ETC.,
·
Plaintiff in Error,
against

JAMES ·L. BALL,

Defendant in Error.

From the Circuit Court of the City of Norfolk

Upon the petition of George Michael Dickerson, an infant,
who sues by his mother and next friend, Maxine Norman
Dickerson, a. writ of error is awarded him to a. judgment
rendered by the Circuit Court of the City of Norfolk on the
11th day of April, 1958, in a certain motion for judgment
then therein depending wherein the said petitioner was
plaintiff and James L. Ball was defendant, no bond being
required.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4935

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on vVednesday the 8th day of October, 1958.
WILLIAM K. DICKERSON,

Plaintiff in Error,

against

JAMES L. BALL,

Defendant in Error.

From the Circuit Court of the City of Norfolk

Upon the petition of William K. Dickerson a writ of error
is awarded him to a judgment rendered by the Circuit Court
of the City of Norfolk on the 11th day of April, 1958, in a
certain motion for judgment then therein depending wherein the said petitioner was plaintiff and James L. Ball was
defendant; upon the petitioner, or some one for him, entering into bond with sufficient security before the clerk of the
said Circuit Court in the penalty of three hundred dollars,
with condition as the law directs.
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RECORD
•

•

•

•

•

NOTICE OF APPEAL AND ASSIGNMENT OF ERROR.
The plaintiff, George Michael Dickerson, an infant, who
sues by his Mother, and next friend, Maxine Norman Dickerson, in cause, file No. 1641-B, and William K. Dickerson,
plaintiff in cause, file No. 1642-B, hereby gives Notice of Appeal in the said two above styled causes prior to the expiration of 60 days after: final :judgment, and assign error as
follows:
1. The court erred in setting aside the verdict of the jury,
and in entering final judgment in favor of the defendant in
each of the two above cases.
GEORGE MICHAEL DICKERSON, an
infant, who sues by his Mother and next
friend, M:.AXINE NORMAN DICKERSON, Plaintiff, and WILLIAM K. DICKSON, Plaintiff.
By ROBERT F. BOYD
DAVIS AND BOYD, Their Counsel.

•
page 29
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Virginia :

In the Circuit Court of the City of Norfolk, on the llth day
of April, in the year 1958.
This· day came again the parties, by counsel, and the motions heretofore made herein having been fully heard and
maturely considered by the Court are sustained and the
verdicts of the jury set aside. Whereupon the Court p'roceeding to enter such judgments as to it might seem right
and proper, it is considered by the Court that said plaintiffs take nothing by their suits herein and that said defendant go hence without day and recover against said
plaintiffs his costs about his defense in this behalf expended,
to which action of the Court said plaintiffs, by counsel, duly
excepted.
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Supreme Court of Appeals of Virginia
Max J. Normt111r-S. W . .Armistead.
A Copy-Teste:

W. R. HANCKEL, Clerk.
By T. A. W. GRAY, D. C.
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MR. MAX J. NORMAN,
called as a witness on behalf of the plaintiff, having been first duly sworn, was examined and testified as
follows:
page 9

•
page 10
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Q. All right, sir. Now, subsequent to that date, on July
2, 1957, do you recall having a conversation with Mr. Sam
Armistead, a civil engineer Y
A. Yes.
Q. And on that date, did you show him the same skid
marks?
A. I did.
Q. Did you point out those skid marks in the street?
A. Yes, sir.
Q. And on the 21st day of June, 1957, w·hile you are on
the stand, on the 21st day of Jurie 1957 did you have occasion to point out the same skid marks left by the same vehicle to a Mr. Taylor Lewis, a photographer?
A. I don't know what his name was but I remember showing them to him.
Q. To whot
A. The man that took this picture.

page 11
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MR. S. W. ARMISTEAD,
recalled as a witness for the plaintiff, having been previously sworn, was examined and testified as follows:
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8. W. Armistead.

page 12
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Q. Mr. Armistead, did you answer the question Y
A. You asked me if Mr. Norman showed me skid marks
in the street.
Q. Right, sir.
A. I don't know the man by name, butQ. Was it the gentleman that came through the door there
a minute ago?
A. An elderly gentleman came out of the house where the
skid marks were in front of this house, 915, I think, and a
man and a woman, I think, an elderly man and a
page 13 ~ younger woman came out there and showed me
and discussed these brake marks in the street.
Q. "\Vas the woman Mrs. Dickerson Y
A. I am afraid I would not recognize her.
Q. All right. Now, I offer you· this drawing. Did you
make a 1arger continued drawing of the scene of the accident,
Gosnold Avenue to Newport Avenue Y
A. Yes.
Q. And on that did you relate the findings which you found
as a result of measurements taken of the skid marks in the
vicinity!
A. Yes, sir, as shown on this plat.

page 15
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Q. "\Vould you do that; just put it on it.
A. Well, I am going to put an "N" up there, an "S"
down here, '' E'' over there and '' W'' here.
Q. All right, now. Ai; I understand it, this is the Granby
Street side and this is Colley Avenue side f
A. Correct, . and 38th Street running between them.
Q. Now, will you give them the measurements that you
·
took, how wide they are T
A. The roadway of 38th Street, the distance from curb
to curb is 28 feet as shown on the plat.
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8. W. · Armistead.
Q. Now, will ·you identify these particular things on the
mapY
A. Well, I show two houses which was supposed to be No.
615, a residence on the south side of 38th Street, and one,
No. 620, a residence, on the north side of 38th Street. And
the sidewalk is shown on the south side of 38th Street; and
two marks-I can't read them, but they are the brake marks
out on the asphalt of 38th Street roadway.
Q. These brake marks are otherwise known as skid marks?
A. That is correct.
Q. What was the degree of their burn into the
page 16 ~ pavement?
A. They were very legible; very visible.
Mr. Taylor: Very what?
The Witness : Very visible, rather.
By Mr. Boyd:·
Q. Now, would you tell the Court-you got there some two
weeks after the accident-would you ·tell the Court from beginning to end of the skid marks the distance of the right
tire skid mark or the one closest to the south because you
didn't see the vehicle, the one closes to the south. What was
the distance from the beginning to the end of that skid mark!
A. Well, the west end of the skid markQ. From the curb now.
A. It's 11 feet and 8 tenths to the face of the curb to the
center of the skid marks.
Q. 11 feet and 8 tenths of a foot?
A. Yes.
·
Q. All right.
A. And the end is one-tenth less; and that was 11 :feet and
7 tenths.
Q. All right. ·so it's one foot closer to the south side; onetenth Y
A. One-tenth of a foot approximately an inch. ·
Q. Closer to the south side at the ends, east end
the
tracks?
·
page 17 ~ A. Almost parallel.
.
Q. Except it's a little bit closer. Now, ,vould
you tell us the distance between the skid mar~s· wher~ you
saw them, ~d just the distance so the jury can get :some
ide~, and what you call the valley gutters down here ·Fn¢licatmg) Y
·
·· ·
A. I have here on the map-it's 382 feet from the near ·side

of
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8. W. Armistead.
of Gosnold Avenue to the beginning of the skid mark.
Q. All right, now. How far is it from Gosnold Avenue to
Newport A venue Y Just so we can get a picture.
A. Well, it's about 1,300 feet; that is approximately.
Q. Now, are you sure about thaU
·
A. I have two distances there.
Q. Yes, but let's read that second distance. Now, read this
distance here (pointing).
A. From Gosnold to Newport is 665 feet. I added them
together. I shouldn't have.
Q. So, it's actually 665 feet from one street to the next
street and where this happened?
A. Yes.
Q. And this is the beginning of these skid marks which is
about 382 feet. All right now, Mr. Armistead, you might tell
us what the distance, just so we will understand
page 18 ~ what is the distance between the curb and the
front of the Norman residence there.
A. The Norman residence is 35.4 feet from the curb to the
·
·
porch there on the front.
Q. And how far would it be from the curb to the sidewalk 7
A. From the curb to the sidewalk is 15.9 feet.
Q. Take the stand back up there again, please.
(The witness resumed the witness stand).

Q. Now, upon making this survey, did you have an opportunity to observe, looking down Gosnold Avenue, did you have
opportunity to observe if there were any natural obstructions
on either side of the street that would obstruct your view as
to this area here f
A. That is the area in front of those two residences?
Q. Right.
A. There was an occasional tree on the south side of the
street and probably on the north side were a few Crepe
Myrtle bushes but nothing else, I don't think, of any consequence. There might be a pole there, an occasional pole.
Q. Is there anything· obstructing your vision momentarily?
A. The trees and bushes are not close together;
page 19 ~ they are separated.
Q. In riding down you had no difficulty observing
this area from both ways from your observation coming to that
street?
A. No.
Q. Is that correct?

Supreme Court of Appeals of Virginia

8

Taylor B. Lewis.
A. I made that observation.
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•

page 22}

A. The marks I measured is shown on that plat as 43 and
almost a half feet.
By Mr. Taylor:
Q. Yes, and they were rather prominent there at that time?
A. Yes, very prominent.
Q. And you didn't find any 60 feet of brake marks there,
did you¥
A. No, but you must remember in the interval between the
time they were made and the time I sa.w them there may have
been some of it worn off to a certain degree.
Q. Well, they wouldn't have worn off on each end, would
they!
A. I think they would have worn off certainly on one end.

page 29
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MR. TAYLOR B. LEWIS,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows :

•

•

•
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•

•

•

page 30}

Q. Are these pictures the ones you made on that date?
(Photographs were handed to the witness for examination).
A. Yes, sir, they are.

George Michael Dickerson, etc., v. James L. Ball
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Taylor B. Lewis.
Mr. Boyd: All rightThe Court: . Do you want to offer them in evi.dence?
Mr. Boyd: Yes, sir.
The Court: Plaintiff's Exhibits 3 and 4.
(Received and marked in evidence as Plaintiff's Exhibits
3 and 4).

By Mr. Boyd:
Q. Were these skid marks identified to you Y
A. Yes, they were.
page 31 ~ Q. By whom Y
A. The grandfather of the child.
Q. The grandfather of the child-Mr. Norman Y
A. Yes, sir.
Q. All right. Now, Mr. Lewis, at our request, did you take
other photographs of the child Y
A. Yes, I did.
Q. Where were these photographs taken?
A. They were taken at DePaul Hospital.
Q. All right, are these the photographs you took Y
(Handed to the ·witness for examination).
A. Yes, they are.
Mr. Boyd: I show them to you, Mr. Taylor for possible objection.
(Handed to opposing counsel for scrutiny).
Mr. Taylor: They are all right.
By Mr. Boyd:
Q. All right, how many of these photographs did you take!
A. Well, I took all that are here-six photographs.
Mr. Boyd: All right, I would like to offer these into evidence, sir.
page 32 ~ The Court: Marked by the Court as Plaintiff's
Exhibits 5 to 10.
(Received and marked in evidence as Plaintiff's Exhibits.
Nos. 5 to 10).

io
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Fred Hugo.

By Mr. Boyd:
·
Q. Now, will you tell the Court what days these were taken
on-you might lump them tQgether, the ones you took on one
day. Come over here· and tell the Court which were taken
on which day. I just want you to identify them to the Court.
A. These three photographs ·were taken on the 25th . and
these three photographs were taken on the 28th.
Q. Of what year?
A. Of the 25 and 28 of 1957, .of the 6th month.
Q. So that is June 1957, all these were taken f
A. Right, yes, sir.

page 33
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MR. FRED HUGO,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows:

•
Q.
A.
Q.
A.
Q.
A.

•

•

•

•

Tell the Court your full name, please T
Fred Hugo, 4009 Colonial Avenue.
Is that in the City of Norfolk?
In the City of Norfolk, yes, sir.
Did you know the child prior to the accident f
I did not.
Q. Are you any kin to the child T
page 34 ~ A. I am not.
Q. Mr. Hugo, calling your attention to June the
19th, 1957, do you recall anything unusual happening on that
dayY
A. I saw an accident there on 38th Street.
Q. All right, when you saw the accident where were you
at the time you saw-let me show you here Plaintiff's Exhibit
2 (indicating on plat). This is going towards Colonial Avenue and this is going towards Colley A venue back here.
Where were you-this is the Norman residence. Now, where
were you at _the time of the accident and immediately preceding the thingY
A. Let's see. That is the Norman house right here T ·
Q. Right.
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Fred Hugo.
A .. The: street runs this way.
Q. All right.

·,

A·. Right about here. (pointing).
Q. Just about in there almost between these marks actually. Were you parked approximately right there 7
A. That's right.
Q. Now, so we can keep all this straight, let's put a cross
mark approximately wherever you say you were and then
put your initials above it so the jury can remember where it
was-just put a cross mark approximately where
page 35 ~ you were sitting.
A. (Witness complied).
Q. All right-all right, now were there any other cars in
the immediate vicinity just prior to the accident 7
A. There. was one in front of me.
Q. There was one in front of you f
A. Yes.
.·,
Q. Would you show u·s approximately how far was that
car in front of you?
A. Between eight. and ten foot, I believe; it's in that neighborhood.
.
Q. Were you parked or moving at that tin;ie.?
A. I was parked.
Q. Show us about where that car was approximately to
you; just put a little "X" where that was.
A. Um-huh (Witness complied).·
Q. Would you get back-well, may be that's all right .. Get
back on the stand and tell the jury now what you recall happening that day, approximately how you sa.w it leading up to
·
the accident.
A. Well, I stopped there in the 600 block to let my daughter out who wa~ going with a friend of hers to close her windows up in one of the apartments where she lives at.
I had been there approximately five minutes
page 36 ~ when I saw this child standing on the. curb in front
of my car.
Q. \Vhat child was that, Mr. Hugo 7
A. Michael Dickerson.
Q. The one that was hurt 7
A. Yes.
Q. All right. At that time what could you see of the child f
A. Repeat that, please.
Q. Let's back up-strike that, and I'll ask a new question.
,vhere were you sitting in this car 7
A. I was sitting in the driver's seat.

12
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Q. What did you see from where you were sitting of the
child ; how much of the child could you see 7
A. I would say I saw approximately about half of the
child. Just about half. You couldn't see all of him because
he was too close.
Q. Now, was he quite visible to you?
A. Yes, that much of him was quite visible; yes.
Q. All right, now, how far at that time was he in front of
your car?
A. I would judge about four foot approximately. Approximately three or four feet.
Q. Now, what did he do, if anything?
A. ·vvell, I happened to notice him standing there. Then for
approximately a minute maybe it seemed like, it
page 37 ~ might have been longer, I don't know for sure, but
he was just standing there, {and all of a sudden he
just decided to run out into the street.~
·
Q. All right, did you see him hit? ·
A. Yes.
Q. And how was he hit by the vehicle?
A. From the appearance he got hit between the middle of
the radiator and the fender of the oncoming car.
Q. The front of the Ball car between the radiator?
A. The center of the radiator and the fender, rather.
Q. Show us on that model; do you want to put this pencil
about where he wasA. (Witness complied). I believe in this area (indicating).
Q. All right; and that was just between the headlight and
the center of the-?
A. The center of the fender.
Q. All right, now, you stated just prior to the accident occurring that you had been seated there waiting. Did you observe any other children in the vicinity and immediate vicinity at that time? Just prior to this accident?
A. Yes, there was some children playing up on the lawn.
Q. How many were there?
page 38 ~ A. I don't know for sure, but there were about
two or three, but as I say they were playing up
on the lawn a further distance, maybe another house down.
Q. Do you know whether they were boys or girls orA. It seems to me there was one girl involved in there, I'm
not positive of that, but to the best of my recollection there
seemed to be one girl and maybe one or two boys.
Q. Were they plainly visible in the open orA. Yes, I would say so.
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Fred Hugo.
Q. You say they were plainly visible Y
A. Yes.
Q. And would you come down here and tell us just where
in the vicinity-I know it's hard to pin point children, I mean
the way they move around, but just tell us where in the vicinity they were immediately preceding the accident. This is the
sidewalk, just to get you oriented. This is the sidewalk, this
is the street, and you put the two ears there, and this is the
house, the Norman house, this is the house next to it. Now,
where would you say the children were Y This is the house
you were parked in front of, and this is going towards Newport Avenue (indicating).
A. In this area here, I would say (indicating). Is this Mr.
Norman's house Y
Q. Yes, and that is the next house up.
page 39 ~ A. It seems to me that they were right in here,
in this other house here (pointing).
Q. Would you want to put a mark approximately-the
houses are here, the sidewalk is here, with the driveway
from the sidewalk side or the sidewalk right here?
A. Okay, we'll say right in here (making a mark).
Q. All right, you take the stand.
A. (The witness resumed witness stand).
Mr. Boyd: He marked that with an "X."
By Mr. Boyd:
Q. Now, as you sat in your car, and saw the accident about
to occur, did you see any vehicle coming down the street immediately?
A. I don't recall any coming in that direction.
Q. All right, this is-I am talking about in the opposite
direction coming toward the Ball station wagon heading towards him!
A. That's right.
Q. Now, is there any question in your mind that there were
at least two childrenMr. Taylor: I object to that, he has already been over
that once.
The Court: Objection sustained, he has already testified
to that.
page 40 ~ Mr. Boyd: Th~t is all, Mr. Hugo.
The Court: Just a moment.
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Fr_ed Hugo.
By The Court:
.
Q. When did you first observe ·the car that struck the child t
How far after the impact occurred Y
.
A. After he got up beside of me.
. .
Q. Can you give the jury an. estimate o~ what spe~d the
car was making at that time Y
A. I am afraid I can't. ·. .
The Court: All right, answer Mr. Taylor.
CROSS EXAMINATION..
By Mr. Taylor:
Q. You say when you first observed the Ball car it was
coming up beside you?
A. That's right.
Q. And it was about that time that the child ran out in
front of it, as it was passing you Y
A. Well, maybe he started a little earlier than that. I
might say he started-I knew the car was coming.
Q. But where was the cart
A. But it was only visible to me after he got up
page 41} to me.
.
Q. When you first saw it whereabouts was bet
Mr. Davis: If he knows.
By Mr. Taylor:
Q. With reference to the driver's seat in your car, was he
·
about opposite you Y
A. That's right.
Q. And about that time the child started running out T
A. (Pause) I would say the child started just a little bit
before that.
Q. But the car was at least up abreast of you when the
child started running out Y
Mr. Boyd: He didn't say that. I object to it. He d:idn't
say that.
'Mr. Taylor: Now, Mr. Boyd, this witness is on cross-examination.
The Court: He mayBy M.r. Taylor:
·Q. I say the child started to run out from the curb in front
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Frea Hugo.
of the car into the street at a time when the Ball car was
partly opposite your car; that is correct, isn't iU
A. I say partly; from the rear end possibly, yes. From
the time he hit, maybe, the rear end of my car.
page 42 ~ Q. Just about the time he got to the rear end of
your car the child started running outf
A. That is very possible.
Q. And how long is your car 7
A. My car isQ. (Continuing) From bumper to bumper.
A. About ten foot, six.
Q. You actually measured that, did you notT
A. That's right.
Q. How wide is your car Y
A. Six-two.
Q. Six feet, 2 inches 7
A. Yes.
Q. And it is an Oldsmobile, I believe?
A. That is right.
Q. And how tall is the hood, the tallest-how high is the
tallest part of your hood from the ground Y
A. From the ground it's three foot, seven.
Q. Three feet, seven inches from the center of the hood Y
A. Yes.
Q. Now, you stated that there were one or two children on
the lawn down east of where you wereT
A. Correct.
Q. And how far would you say they were from
page 43 ~ the sidewalk on the southside Y
A. (Pause) I would say, well not over two foot
because it's very small lawns; they haven't much area.
Q. All right. Now, cars parked on the street where you
and Mr. Norman's car were would naturally obscure the view
of those children, a man driving east like Commander Ball
wasMr. Boyd: If your Honor please, that is a matter of
opinion. The jury can form that.
The Court: Objection sustained.
By Mr. Taylor :
Q. I will ask you this : There were cars parked between
Mr. Ball and those children, were there noU
A. Yes.
Q. Now, you could see those children because there were not

16

Supreme Court of Appeals of Virginia

Fred Hugo.
any cars parked between you and the children, were there?
A. That is correct; yes, sir.
Q. Now, do you recall, Mr. Hugo, about where the brake
marks from Mr. Ball's car· started with reference to your
left-front wheel or any parts of your car?
A. (Pause) From my car-let's see-approximately-it
didn't start right-but just a little ways past my car; I
couldn't tell you exactly how much. Not much.
page 44 ~ Q. With reference to the left-front wheel.
A. Maybe two or three foot.
Q. Past your car Y
A. Yes.
Q. Yes, but you are not sure about that Y
A. Not actually. I am just trying to recollect to get that
picture in my mind.
Q. Now, what, if any movement did Mr. Ball make of his
car when this child emerged from in front of your car?
A. It appeared to me he swerved to the left.
Q. Yes. How far Y
A. However, when something like that happens it's so fast
you can't judge it.
Q. Now, the Ball car did not run over the child, did it?
A. I would say that his wheels never ran over him.
Q. Right. And you say it appeared to you that Commander
Ball turned his car to the left just as the child ran out¥
Mr. Davis: That is repetitious. The witness has already
testifiedThe Court: v\Te will argue that later.
Mr. Taylor: All right.
page 45 ~ The Court: Is that all?
Mr. Taylor: I think that is all.
RE-DIRECT EXAMINATION.
By Mr. Boyd:
Q. Mr. Hugo, did you look back to see his station wagon
coming?
A. No, sir, I didn't look.
Q. The only time you saw the station wagon was when it
passed your eyes; you were facing your eyes so you could not
testify as to where he was or what he did with his brakes back
there, can you?
A. Not actually. I only saw him after coming into my
vision.
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Fred Hugo.
Q. All right; past you.
A. Because my eyes were concentrating on the child.

Q. All right. How far out in the street was that child
when he was hit-and I will show you the pictures again.
(The photographs were handed to the witness for examination).
page 46

~

The Court: Let him run a pencil point through
the picture exactly where it occurred.

By Mr. Boyd:
Q. Referring first to No. 3, ca.n you tell approximately bow
far the child was out when he was hit f
A. Do you want me to measure it?
Q. I want you to mark an '' X'' where the child was when
he was hit.
Tlie Court : Let him puncture the picture.
Mr. Boyd: That will be all right.
Q. Or you can mark it on there, either one. I think it will
show on the picture. Wait a minute, you've got one under
it. All right, now, show us about where it was.
A. (Witness complied).
Q. And that is No. 4.
A. That is in opposite direction, righU
Q. This is coming this way.
A. Going towardsQ. Colonial Avenue?
A. Um-huh, towards Colonial.
Q. This is Colonial up here and Gosnold A venue and
Colley Avenue back there.
A. Over here-I see no,·v.
Q. You see that f All right, that's 615 over here.
page 47 ~ A. OVitness complied).
Q. I want you to point out where he was when
he was hit. Why don't you just mark an '' X'' there so we
can see it a little better.
A. ('Vitness complied).
.
Q. All right, now, approximately how far out would you
say that that was out into the street from your car?
A. (Long pause) Sometimes pictures are deceiving, but
I would say about three or four foot.
Q. All right, mark that one with a-
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.A. B. Stilltnan.
Mr. Taylor: What was that question and answer?
Mr. Boyd: My question was approximately how far did
it appear to him that the child was out in the street before it
was hit.
··
Mr. Taylor: You mean to the left of his carY
Mr. Boyd: And he said it's hard to tell but it's about
three or four feet, and he marked the picture.
The Court: Is that alH
Mr. Boyd: That is all, Mr. Hugo.
The Court : You ma.y go, sir.
page 48

~

The jury may recess for five minutes.

Mr. Taylor: Let me ask you this one question.
The Court: .Just a moment, hold everything.
By Mr. Taylor:
Q. After the impact did you notice the skid marks on the
street?
A. Yes, I saw them.
Mr. Taylor: All right, that is all.
(The Court recessed at 11 :35 A. M. At 11 :43 A. M. the
trial continued as follows) :
Mr. Taylor: Mr. Hugo.
(The witness was recalled to the stand for further recrossexamination and testified to the following) :
By Mr. Taylor:
.
Q. Mr. Hugo, I just want to put you back on and ask you
just one question. Mr. Hugo, prior to the time of this accident you did not know Commander Ball, did you Y
A. No.
Q. And l1ave no interest wha.tever in the outcome of this
·case?
page 49 ~ A. No, sir.

•

•

•

•

•

MR. A. B. STILLMAN,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows :
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A. B. BtiUman.

•

•

•

•

•

Q.
A.
Q.
A.
Q.
A.
Q.

Mr. Stillman, state your name,. pleasef
A. B. Stillman, Jr.
And where do you live, Mr. Stillman Y
3504 Amhurst Street.
And what is your occupation 7
Shopman for the Norfolk Sash and Door Company.
And where is their place of businessT
A. At the foot of Boissevain Avenue.
page 50 ~ Q. Mr. Stillman, last June, on or about the 19th,
I will ask you whether or not you had occasion to
drive through 38th Street between Colley Avenue and Colonial Avenue on your way home from work.
A. Yes, sir.
Q. Can you give us any idea of the approximate time that
that would be 1
A. Somewhere between 5 :00 and 6 :00.
Q. How was this particular incident called to your attention¥
A. Well, on this day, I noticed children playing-

page 51

•

•

•

•

•

•

•

•

•

•

~

Q. What called your attention to the children that you had
seen this previous afternoon, Mr. Stillman?
A. Well, in my travels-

page 52

•

•

•

•

•

•

•

•

•

•

~

Q. Did you read about an accident in the newspapers f
That is what I am trying to get at.
A. That's right ..
Q. And as a result of what you read, did you recall the
previous afternoon when the accident occurred in your
travels on 38th Street on your way home and observed some
children in that block 7
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Agnes .Ann Dehart.
A. That's right.
Q. And you say it was between 5 :00 and 6 :00 o'clock. What
time did you get off work, Mr. Stillman 1
A. 5 :00 o'clock is the time.
Q. Well, do you get off later than 5 :00 on occasion or not?
A. Ordinarily, I mean, from 5 :00 to 5 :30.
Q. I see, and how long would it take you on the average to
travel from your place of employment at the Norfolk Sash
and Door Company to this spot on 38th Street?
A. I would say about ten minutes .

•

•

•

•

•

AGNES ANN DEHART,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows :

•
Q.
A.
Q.
A.
Q.
over

•

•

•

•

Agnes, how old are you?
Twelve.
Where do you live, Agnes?
620 West 38th Street.
Now, when yon talk, if you will just talk to these folks
here (indicating to jury) .

•
page 56

~

•

•

•

•

Q. Do you remember the little boy, :Mike, getting hit by the automobile?
A. Yes, sir.
·Q. All rig·ht, now, what were you doing just prior to the
accident; wl1ere were you and what were you doing!
A. I was running.
Q. Where were you running from?
A. OhQ·. Come over here just a minute, Agnes.
A. (Witness complied).
Q. You see this little 620 here? This purports to be the
place where you live (indicating).
A. Uh-huh.
Q. You say you were running. Do you want to <lraw in
there with a pencil where you were running-take this pencil
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Dehart.

and run the pencil where you started from and where you
ran to.
A. (Witness complied). About like that.
Q. All right, now, this is the front of your house?
A. Yes.
Q. What is in front of that; what do you have in front of
your house Y
A. Right about here, there is dirt right there.
Q. Is there a driveway here beside your house?
page 57 ~ A. Yes, I mean going around the car.
Q. Is there anything in front of your house, a
walkway or anything like thaU
A. Yes.
Q. All right, draw that walk right in front of your house
as best you can.
A. (Witness complied). About like that.
Q. Is there any sidewalk coming from your-going around
the house?
A. Only up here (pointing).
Q. There is no walkway running around here towards the
sidewalk?
A. Oh, yes, there is.
Q. All right. Now, why were you running around in a
circle around like that f
A. My sister was chasing me.
Q. Your sister was chasing you.
A. Yes.
Q. What were you running around, if anything f
A. A car.
Q. Do you want to draw where that car was?
A. JustQ. Just put an "X" about where the car was. Just put an
"X'' there, that's right.
A. (Witness complied).
page 58 ~ Q. All right, now I want you to think real care.
fully, Agnes. First of all is there anything that
would obstruct the view in front of you; is there an obstruction other than the grass Y
A. There is a tree right there.
Q. There is a tree. And how tall is that tree Y Is it a real
tall tree?
A. Yes.
Q. Okay. So, there is a tree trunk there; is that the onlyA. And there is a sign like.
Q. All right, where is the sign?
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Agnes .Ami Dehart.
A. Let's see-out there about there (indicating).

Q. What does that sign say?
A. It says, I think it says Michigan Avenue and the other
says 38th Street.
Q. So, it's a street sign. All right. Now, you were running from wheref Where were you coming from when you
said you were running. You said you ran around. Where
were you coming from 7
A. From the front of the car.
Q. From the front of the car.
A. And the car was parked.
Q. You were running from the front of the car
page 59 ~ this way. Now, approximately where did you end
up on here; just show me on here where you ended
and finally where you came to a stop. Just put a little "X"
where you came to a stop. Where is the front of the house
or the side of the house t
A. Right about even with this. There is a little hill even
with that.
Q. Now, as you came around here, where as you came
around the car running did you see, if at all, the station
wagon driven by Commander Ball? In other words where
were you when you saw it, if you saw it?
A. Oh, about there.
Q. Just put a line wherever it was.
A. Right here.
Q. Just run a straight line.
A. ,Right.
Q. Now, at that time you saw the station wagon driven by
Commander Ball. Now, where was the station wagon when
you saw it-you wer.e here (indicating). Where was it out
here in the street; where was it-you just mark it wherever
you think it was. Let me get you oriented. This is the island
that comes up to the point, and this is where the telephone
pole is approximately on the point here. You just look across
there and see approximately where it was. The driveways
run across here, you can just figure. I don't have
page 60 ~ them drawn in there so I can't show them to you;
but you know that this is the tip of the island here
(indicating) Y
A. Uh-huh.
Q. So you can approximate from there.
A. Abou~
Q. In other words was it off the tip of the island or was it
even with the tip of the island T
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Agnes A1m Dehart.
A. It was opposite the island.
Q. All right, just put an '' X' '-I want you to put an '' X''
where the automobile was.
A. OhQ. (Continuing) When you first saw it. Now, you didn't
see it up here (pointing).
Mr. Taylor: Well, let her point it out.
By Mr. Boyd:
Q. This is the street-I wondered if you knew. This is
88th Street. Now, was it in the middle of the street or on the
side of the street 7
A. Just about in the middle of the street.
Q. Well, here is the middle of the street (indicating). Now,
you put it in the middle of the street where you think it was.
Here is the tip of Michigan Avenue where the two come together right here.
A. (Witness complied).

page 61

•

•

•

•

•

•

•

•

•

•

~

Q. All right. Now, did you-where were you at the time
he hit Mike, were you still running or had you stopped or
what?
A. I can't remember. I had suddenly stopped when I saw
the car screeching.
Q. Where were you at that time, had you already marked
it on there?
A. Yes, right there.
Q. Right there at the "X" where you ca.me to a stop. All
right, so during the time when Commander Ball was in this
area here you were out front plainly visible, is that correct?
A. Yes, sir.

Mr. Boyd: That is all the questions I have.
(The witness resumed the ·witness stand).
page 62

~

Mr. Taylor: Now, for the purpose of the record I want it shown that the little girl have placed
an '' X'' mark on the west side of her house indi-
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Thomas DeHart.
eating the position of her father's car around which she and
her little sister were running, and she has drawn a curved
line showing the course that she was taking in running around
the car.
~Ir. Boyd: Do you want to tell which way that runs?
Mr. Taylor: And also, for the purpose of the record, she
has put a cross mark on 38th Street west of where she livesindicating where the Ball car was when she first saw it.

page 63

page 64

•

•

•

•

•

•

•

•

•

•

~

~

MR. THOMAS DEHART,
called as a witness on behalf of the plaintiff, having been first duly sworn, was examined and testi-·
fled as follows :

•

•

•

•

•

Q. ·wm you state your full name?
A. Thomas DeHart.
Q. And your address!
A. 620 West 38th Street.
Q. Are you related to Agnes DeHart f
A. She is my daughter.
Q. She is your daughter. Recalling your attention to
June the 19th, 1957, do you recall anything unusual occurring
on that datet
A. Yes, I do.
Q. What do you recalH
A. "\Ye had an accident on our street.
Q. "\Vhere were you at the time of the accident. wr ould
you mind stepping over here to this diagram and showing us?
A. (Witness complied).
Q. Now, I am going to get you to mark it by the initial ''H''
where you were at the time of the accident. This is your
house, 620, this is the street, and your daughter has marked
that ''X" as being a car parked there.
page 65 ~ A. That's right, it doesn't show a driveway.
"\Vell, I was sitting right in front of the car, which

George Michael Dickerso~, etc., v. J a~es L. Ball

25:

Dorothy (!-riffin.
was right alongside of my house at this point, which, of course,
well-does that answer your question!
Q. All right, now, what did you -hear or observe, ~f anything?
.
A. I heardQ. Do you want to mark that an '' H'' so we can-let's
make that an "H."
A. All right (witness complied).
Q. All right, continue.
.
A. I heard this car apply brakes, and it was-well, it was
the kind that I was listening for all the time because of the
street.
Mr. Taylor: I object. Just tell what you lieard and that's

all.
By Mr. Boyd:
Q. Here is what I want toA. (Continuing) I saw my daughter to the left side of my
car and it disturbed me because my children were out there
playing and I didn't see two of them; I only saw one.
Q. All right, Mr. DeHart. At that time you heard the
brakes, you sa.y you saw your daughter. ·where was she at
the time you saw her?
page 66 ~ A. She was between the house and the car.
Q. Was she in front-was she out front visible
from 38th Street?
A. Yes, she was; she was on the top of the hill .

page 68

•

•

•

•

•

•

•

•

•

•

~

Q. I want to ask yon one question. "\Vas Agnes in front of
your house at the time you saw her?
A. Yes.

•

•

•

•

•

MRS. DOROTHY GRIFFIN,
falled as a witness on l1ehalf of the plaintiff, having ··been
first duly sworn, was examined and testified as follows:
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Dorothy Griffe.in•

•

•

•

•

•

· Q.
A.
Q.
A.

Just take that seat, Mrs. Griffin. State your name.
Dorothy Griffin.
And your a<;ldress Y
620 West 38th Street.
Q. 620 West 38th Street. Where do you live at 620!
A. Upstairs in the front apartment.
page 69 ~ Q. You live upstairs. All right now, did you
observe anything unusual on June the 19th, 1957 Y
A. June the 19th Y
The Court: Well, the day that the little boy was hit; that
would be better.
A. The day that little boy was in the accident?

By Mr. Boyd:
Q. Yes.
A. I observed the child out in the yard playing.
Q. All right, now, where were you at the time you observed
thisT
A. I was upstairs at my window.
Q. Would you step right over here just one minute, Mrs.
Griffin. This is purportedly a sketch of 620.
A. Yes, sir.·
Q. This is the porch. Now, where were you at the time Y
A. This is the walkway upQ. Put a "G" right there approximately where you were
in the house.
A. I was approximately over here-the front.
Q. The front. Is there a window there T
A. Yes, sir.
Q. Were you standing or seated at that window?
A. I was seated at the window.
page 70 ~ Q. All right, now, if you were seated there did
you have occasion to look out the window and observe the
station wagon approaching the area where the child was playing!
A. I saw a station wagon.
Q. Would you mind coming back down here and telling me
where the station wagon was approximately! Pay no attention to the other marks here because they are different things ;
but show me approximately where the station wagon was
when you saw him.
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Dorothy Griffin.

A. Well, there is a driveway aboutQ. (Interposing) This is 615f
A. Yes. WellQ. (Continuing) And it has been located that there were
two cars parked here (indicating).
A. Yes,. sir. Well, I saw the station wagon as it came approximately to the beginning of a driveway.

Mr. Taylor: ·whose driveway!
The Witness: It would be the rear of the car that was
parked behind Mr. Norma.n's car
By J\fr. Boyd:
Q. And this is your house, and looking out, approximately
where-would you mind putting a "G" out there approximately where you saw the automobile. Here is
page 71 ~ your house here (indicating) ; and you mark where
you first saw the car.
A. It was about along here at this entrance of the driveway of Mr. Moore's house.
Q. All right. All right, now. Do you drive an automobile Y
A. Yes, sir.
Q. How long have you been driving approximately Y
A. Oh, eight or ten years.
Q. Do you think from your experience that you could approximate the speed of the station wagon at the time you saw
it before it put on brakes!
A. No, butMr. Taylor: Now, she says she can't.
Mr. Boyd: Just let her finish the answer.
The Court: She may explain her answer.
Mr. Boyd: She hasn't finished the answer yet.
The Court: You may explain.
Mr. Taylor: I objeet to any further testimony as to the
speed -of it because she told Mr. Boyd categorically that she
· could not approximate the speed of it. She was
page 72 ~ asked if she could approximate the speed and she
said, "NO.''
The Court: I know, but she may explain the answer; why
she said, ''NO.''
The Witness: In my opinion I would say that he was
speeding.
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William .A. Vaeth, J,r .

•
page 74}
·.

Q.
A.
Q.
A.

;.

•

•

•

•

•

..

•

•

Do you know what the speed limit is theret ·
Yes, sir.
'\Vhatt
25 miles an hour.

•
page 84

~

•

•

•

•

Q. At that time and immediately preceding and
during the accident what were the weather condi-

tions t
A. '\Vell, I don't remember whether it was cleared up or
not, but it had not started raining. It did not rain untilwe didn't see any rain until we got almost to the hospital.

•

•

•

•

•

MR. '\VILLIAl\I A. VAETH, JR.,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows :

•

•

•

•

•

•

•

•

•

•

page 86}

Q. All right, now, did you at my request examine the tires
of the vehicle of the defendant?
A. I did.
Q. Can you tell me approximately how soon it was after
the accidenU
A. Right to the particular number of days I am not sure,
but it was just shortly a few da.ys after the accident occurred.
Q. And as a result of your examination of it, what did you
ascertain were the conditions of the vehicle's tires?
A. I examined a Mercury station wagon, and by checking
the license number which was on the police report-out in
River Oaks Park, I think was the location, now, where the
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Julia Goldsticker-J ames L. Ball.
defendant was residing, and the Mercury Sta.ti on :wagon. was
at the time in the driveway, I'd sayQ. (Interposing) Of the defendant's home?
A. The defendant's home, about ten feet from _the curb. I
got out of my car and checked the rear tires. I found that
about 70 percent of the life of the tire on the right-rear was
gone, and the tire on the left rear ,..ras completely slick, which
would indicate to me that he had, I would say at the
page 87 ~ most, five or ten per cent life left in the left-rear
tire.

•

•

•

•

•

page 89 ~

MRS. JULIA GOLDSTICKER,
_
called as a witness on behalf of the defendant,
having been first duly sworn, was examined and testified
as follows:

page 90

•

•

•

•

•

•

•

•

•

•

~

Q. You say when you went out there-did you see any
children at all in the area¥
l\fr. Boyd: She lrns answered that-

A. I didn't see no children; I didn't even look around for
them.

•

•

•

•

•

•

•

•

•

•

page 97 ~

JAMES L. BALL,
the defendant, called as a witness on his own behalf, havin·g
been first duly sworn, was examined and testified as follows :
page 98

~

DIRECT EXAMINATION ..
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James L. Ball.
By Mr. Taylor:
·Q. Will you please state your name, sir t
A. James L. Ball.
Q. I believe you are a commander in the United States.
NavyT

A. A lieutenant commander.
Q. How old are you t
A. I am 37.
Q. And where do you live f
A. 8330 Quincy Street, Norfolk, Virginia.
Q. You live with your familyT
A. My family.
Q. Commander, how long have you been driving a motor
vehicle!
A. Since I was 16.
Q. I believe you are a flyer, are you not T
A. Yes, I am.
Q. An aviator. At the time of the accident which is the
subject of this litigation, what kind of an automobile were
you drivingY
A. I was driving a 1955 Mercury station wagon.
Q. In what mechanical condition was that car with respect to brakes and otherwise T
page 99 ~ A. It was in good condition.
Q. What is the general condition of your tires Y
A. To me they were in good condition.
Q. They were in good condition. Had you experienced
any difficulty with the tires not holding or braking when vou
.,
applied the brakes on a dry street Y
A. No, sir.
Q. At the time of this accident or immediately prior to it,
where had you been and where were you going?
A. I had been to Sears Roebuck and there I bought a room
air-conditioner and had driven over somewhere on Collev
Street to pick up a friend of mine to help me install it.
.,
Q. Who was that friend T
A. Commander Whitcombe.
Q. Is he here todayY
A. No, he is in Florida .. His mother-in-law died.
Q. Now, you say you had an air-conditioner. Is that the
kind that is installed on the inside or the outside T
A. It sits on the outside.
Q. Is it exposed to the weatherY
A. Yes, it is.
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James L. Ball.

Q. Well, at the time of this accident, I . understand a
thunderstorm was coming up.
page 100

~

Mr. Boyd : Don't lead the witness.
answer the questions.

Let him

\

Mr. Taylor: I thought it was so obvious, but all right.
By Mr. Taylor:
Q. What were the weather conditions at the time of the
accident?
A. I believe there was an approaching thunderstorm.
Q. I see. Well, were you apprehensive about this airconditioner getting wet t
A. No, sir, because all the mechanism sticks out in the
weather anyway.
Q. It's an outside airconditioning wnit?
A. Right.
Q. Who else did you have in the station wagon t
A. I had my son, six years old and Commander Whitcombe 's son, who is, I believe at the time, he was 8% years
,
old.
Q. And Commander Whitcombe, I believe, is away from
here?
A. Yes, sir.
Q. And in what seat was Mr. Whitcombe sitting?
A. Mr. Whitcombe was sitting in the right-front hand
side.
Q. He was in the right-front side Y
page 101 ~ A. The right-front side, yes.
Q. Now, as you approached this block where
the accident happened will you tell the Court and jury just
what happened!
The Court: Raise your voice, Commander.
The Witness: I'm sorry.
By Mr. Taylor:
Q. You want to talk to the jury.
A. All right. I was going towards Granby Street on 38th,
and I just passed one of these double dips in the road. I
had my air-conditioner sitting in the back and I was driving
on the right-hand side of the road as I was meeting occasional traffic. And as I came past I was approaching a, I
believe, a green Oldsmobile on the right-hand side.
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James L. Ball.
As my car got approximately even with his back or in that
vicinity right there, I saw this head of the youngster out in
front.
Q. In front of what?
A. In front of this automobile.
Q. Was that the Hugo car?
A. I believe his name is Hugo; yes, sir.
Q. And what kind of an automobile was it?
A. It's an Oldsmobile.
Q. Now, when you say you saw this head pop
page 102 ~ out where were you with reference to the Hugo
car?
A. ,Yell, the front of my car had passed the rear of his
car; it was right in that vicinity.
The Court:

Excuse me.

I want to get this.

By the Court :
Q. How far in feet from your front bumper was the child
when you first saw him?
A. I would say it w·as from 12 to 16 feet.
By Mr. Taylor:
.
Q. And how far to the left of the Hugo car were you
traveling prior to the time that you sa.w the child emerge?
A. w·ell, I usually drive to my side of the street I'd say I
was three feet.
Q,. Not what you usua.lly do.
A. About three feet to the left; that was what I was doing
at this particular time.
Q. Now, tell the Court and jury when you sa.w this child
emerge from in front of the parked car what you did.
A. I immediately hit the brakes and tried to turn my car
to the left.
Q. And where did your car end up with reference to the
center of the street f
A. The front end of my car was over the center of the
street and it was cocked at an angle.
page 103 ~ Q. Well, now prior to the time that you saw
this child, was your car in the middle of the
street or to the right or to the center or what?
A. It was on the right side.
Q. I see. Did you-due to the height of this child, were
you physically able to see him in front of that Oldsmobile before he emerged from in front of it Y
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J anies L. Ball.
Mr. Boyd: If your Honor please, that is a matter of
opinion for the jury to decide.
I don't think it is proper to ask the witnessThe Court: You can ask him how high is the Oldsmobile
and what the height of the child is.
By l\fr. Taylor:
Q. Well, did you see the Oldsmobile measured this morning!
A. Yes, sir, I did.
Q. Well, you have seen the child right here in Court
today?
A. Yes, sir.
Q. Was the hood of the Oldsmobile higher or lower?
A. I believe it's higher because it'sQ. "\Vell, excuse me; you say it's higher Y
A. The hood is three feet, seven inches.
page 104 ~ Q. Well, I am asking you this : vVas it physically possibly to have seen this child before it
emerged from in front of that car?
A. No, it was not.
Mr. Boyd: That depends on where the child was.
The Court: He has already testified that the first time he
saw the child the child had passed the parked automobile in
his path.
Mr. Taylor: Yes, your Honor, but it isn't a question of the
first time he saw it. It is the first time it was possible for
him to have seen the child.
The Court: I think the jury has had evidence as to the
height of the parked car and the height of the child.
l\l(r. Taylor: All right.
The Court: His opinion is not admissible-what he
thought.
By Mr. Taylor:
Q. I will ask this question: Then you say the car was
lower or higher than the child?
A. The car is higher than the child.
Q. All rigllt. And where was the child with
page 105 ~ reference to the left-front of this fender when
·
you first saw the child?
A. It appeared to me he was right even with it. I just
saw the top of his head and that is the first I saw the child,
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was right in front of the fender and just the top of his head
was showing.
Q. Which fender!
A. His left fender.
Q. Was the child walking or running T
A. To me he appeared to be moving rapidly.
Q. And then after the impact what course did you take
with your cad
A. Well, I had my brakes locked tight and then I turned to
the left and after the impact I just instinctively turned my
wheels back to the right.
Q. You straightened it out, you mean Y
A. I straightened it out; yes, sir.
Q. Were there any other children in this immediate neighborhood!
A. I saw no other chi}dren in the neighborhood.
Q. Vvell, were you in a position to have seen them if they
were there?
A. Well, there were cars between me and most of the houses
along there. They were parked on the right-hand
page 106 ~ side.
Q·. Parked on the right side. If there were
children on the lawn on the south side of 38th Street and
to the east what effect would the parked cars have had on
your ability to have seen those children T
A. It would have been.impossible.
Q. WhaU
A. I believe it would have been impossible.
Mr. Boyd: That is a matter of opinion, your Honor. The
same objection.
The Court: Disregard the answer.
By Mr. Taylor:
Q. Now, whereabouts did your brake marks show on the
pavement with reference to the left-front of the Hugo car.
That is, where did they first show?
A. They showed at just about the left-front wheel. There,
right around that left-front area right there.
Q. And how many parked cars were there T
A. There wereQ. I mean right where the accident happened.
A. I believe there was one a little further down on the
street on the south side.
Q. How many were there on the right at the spot T
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James L. Ball.
A. Two automobiles.
·Q. Whose were they?
A. Mr. Hugo's and I believe Mr. Norman's,
page 107 ~ a '50 ·Ford, if I am not ·mistaken.
Q. What is the wheelbase of your car, that is
from axel to axel Y
A. It is ten feet.
Q. And as best you can recollect how fast were you going
immediately prior to the time this accident happened or
immediately prior to the time that you saw the child emerge?
A. About 25.
Q. Were you in a hurry to get anywhere?
A. No, sir; no, sir.
·
Mr. Taylor: All right, answer these gentlemen.
CROSS EXAMINATION.
By Mx. Davis:
Q. I believe you are familiar with that area on 38th Street,
are you notY
A. Not too familiar.
Q. You go through there quite often in your station wagon,
don't you?
A. No, sir.
Q. You do not. I will ask you if you did not state in the.
police court of the city of Norfolkpage 108

~

]\fr. Taylor:
minute.

Wait a minute, now.

Wait a

By Mr. Davis:
Q. In what direction is your residence from this location,
Commander?
A. I live due east of that location, towards Ocean View.
Q. And it was day light at this time?
A. Yes, sir.
Q. And the street was dryY
A. Yes, sir.
Q. And there was nothing to your left on the northside of
the street to obstruct your view of any children in that
areaT
A. There are trees; yes, sir.
Q. Well, trunk of trees. That would be the only thing Y
A. Yes, sir ..
0
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Q. And six or ten inches in diameter?
A. I don't recall the size. There are some large and
some small.
Q. And on the right-hand side as you approached this spot
were these two parked cars?
A. Yes, sir.
Q. And they were the only parked cars on this
page 109 ~ side of the street Y
A. No, I believe toward the west there might
have been another one or two there.
Q. You are not sure about that, are you?
A. I am not positive, ·but there isQ. All right. So that these two parked cars would be the
only ones there. Were there other natural obstructions on
that side as you come along there 1
A. I don't recall.
Q. And there is no reason in the world if the children were
in the area adjacent to the street or the sidewalk there that
they could not be seen from an automobile approaching on
that street, is there?
A. Oh, I think so.
Q. YOU think SO?
A. There were two parked cars there.
Q. What would obstruct your vision T
A. The two automobiles.
Q. They don't block out the whole block, do they 1
A. They do a pretty fair job of it at an angle.
Q. They were 15 feet along the edge?
A. That is true.
Q. And that block is about 600 feet long?
A. That is usually a problem of triangles and you can
figure it out.
page 110 ~ Q. That is a fact, isn't it?
A. Sir?
Q. That is a fact, isn't it, that that block is about 600
feet long from street to street as you come through 38th
Street there?
A. There is a street at an angle right there just off to the
left.
Q. But other than these two parked cars there you can't
say whether there w·ere any other obstructions there at all,
except those two parked cars?
A. No, I can't.
Q. All right. Now, were you there when Officer Farr and
Officer Bordeaux took measurements with a tape line?

1
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. A. I most certainly were.
Q. Were you standing out there at the time they did it,
or where were you T
A. It was raining at first and I went to the porch while
they were making the final measurements.
Q. You saw them take those measurements T
A. I saw them from the distance to the porch.
Q. I see, and they measured 60 feet T
A. I don't know what they measured; they didn't tell
me.
Q. You don't know what they measured. I see. Now,
did you measure the length of the skid marks
page 111 ~ that your car made in the street prior to the impact up to the impact Y
A. No.
Q. You did not measure that?
A. No.
Q. And you do not know what the length of the skid marks
were in the street up to the point of impact?
A. I know them in relation to the automobile beside me
which is 16 feet.
Q. ·vrell, now, the point of impact, if I understand your
testimony, was directly opposite the space between the two
parked cars?
A. Right in that vicinity.
Q. Right out from that area. You think that the front
end of your car was right here near the rear end of Mr.
Hugo's car at the time you saw the child?
A. At the time I saw the child it was.
Q. Don't you know, Commander, as a matter of common
knowledge, that it takes three-quarters of a second to get
brakes after you see the necessity for so doing?
A. To the average person, yes.
Q. You think you can do it without the three-quarters of
a second?
A. I have flown for 18 years faster vehicles than this.
Q. That is not what I asked you. You know,
page 112 ~ as a matter of fact that the average reaction time
is about three-quarters of a second?
A. That is true.
Q. (Continuing) To get brakes after you see the necessity for applying them T
A. That is true.
Q. Then you say you got the brakes applied about the
rear end of the Hugo car. As a matter of fact you are bound
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to have seen that child some distance back oefore you got
your brakes applied, isn't that true?
A. I didn't say I applied my brakes before.
Q. I understood you to say a moment agoA. That is where I saw the child.
Q. All right, when was it you first applied the brakes Y
A. Immediately upon seeing the child.
Q. Well, the skid marks you did not mesaure so you don't
know how many feet there were up to the point of impact.
Officer Farr testified it was 20 feet. Does that sound about
right?
A. No.
Q. You are not in any position to deny that, are you f
A. I believe I am.
Q. You didn't measure them, so you don't
page 113 ~ know.
A. I know them in relation to the length of
the automobile.
Q. Now, when you first saw this· child you were how far
from it in your best estimate that you can give us T
A. Sir?
Q. How far were you from this child according to your
best -estimate when you first saw iU
A. I would say I was approximately 25 or 30 feet.
Q. 25 or 30 feet?
A .. Yes, sir.
Q. And you saw this child Y
A. Maybe not that far. I was under duress at the time;
I couldn't give you an exact measurement. But the front
of my car was just about where the Hugo's rear was.
Q. Well, you know the Hugo car is not 30 feet longY
A. No.
Q. You say 25 or 30 feet and now you said that it was
at the Hugo's car, the back end of his carY ·
A. I didn't have a tape. I couldn't measure it at that
time.
Q. As a matter of fa.ct do you know where you were when
that child first came out thereY
A. Yes, I do.
Q. You are not certain of the number of feet?
page 114 ~ A. I am positive my car was even with the back
of Mr. Hugo's car when I first sa:w the child.
Q. Now, Commander, I want you to step down here for
just a moment and look at this chart.
A. All right (witness left the stand).
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Q. There ar,e two cars parked at this point, there has been
testimony, I believe, a~d you have confirmed that you were
proceeding in this direction.
A. Yes, sir.
·
Q. As you approached those cars how ·far were you from
the curb if you can estimate iU
...
A. I would say the right side of my car was about eight

fu~

.

Q. About eight feet 7
A. About eight feet, right there in that vicinity.
Q. T~en as you approached those park~.d cars then you
could go right straight and didn't have to cut out at· all to
get out beyond those parked cars sine~ you were about
eight or nine feet from the curb T
A. That is true.
·
Q. All right now, take a look at tbe skid marks which the
engineer has placed. on that chart. Do you see any deviation
to your left there whatsoever?
A. I turned my automobile to the left-and he didn't
.
draw in here where the car was sitting.
page 115 ~ Q. I am talking about right here where the
child was hit. Do you see. any d~viation what.,
ever to your left there f
A. No.
Q. Then as a matter of fact your car did not deyiate to
the left whatsoever.
A.· It isn't here because it ended over the center of the
street.
Q. Where is it here, I mean before the child was hit Y
A. I applied my brakes and turned simultaneously at the
time.
.
Q. All right, can you demonstrate to the jury there, if
you can, whether or not your car moved to the left at all
prior to the impact?
A. I cannot say definitely, but I turned my car to the
left.
Q. All right, if it had turned and gone to the left the skid
marks would have shown it, wouldn't it Y
A. I am not a traffic engineer; I don't know.
Q. "\Vere you talking to Commander Whitcombe as you
came along there; were you all engaged in conversation f
A. I don't recall.
Q. You don't recall f
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A. No, sir.
Q. You don't recall whether the children were
talking or what was going on!
A. The children were sitting in the back seat of my station
wagon.
Q. What were you and Commander Whtcombe doing?
A. I was driving the car.
Q. Did you hear any exclamation by eitherA. Not until after I had applied my brakes and turned
my car.
Q. Did you hear one?
A. Yes.
Q. What was it?
A. He says: ''Look out!"
Q. Who said "Look ouU"
A. Commander "\V'hitcombe, which is a normal reaction.
Q. You had not applied your brakes up to that time 1
A. Yes, that's the time I started taking my .foot off the
accelerator and applied my brakes.
Q. Now, Commander, between the time of this accident and
several days or a week thereafter had you changed tires
on your car, any of them?
A. Not that I recall.
Q. Now, what load did you have in this car beside the airconditioner?
A. I had Commander Whitcombe and those two
page 117 ~ children.
Q. Had what-T
A. Command·er Whitcombe and those two children.
Q. What were the other boxes in there Y
A. Boxes? I don't recall havingQ. Boxes three by four feet wide f
A. I don't recall having them aboard.
Q. You don't recall them in there?
A. No, sir, that was the box the air-conditioner was
in.
Q. There has been some testimony here that there were
two other boxes in your station wagon.
A. I don't know what they were.
Q. Including yourself and the two children there were
humans, in your car f
A. Yes, sir.
Q. In addition to the load you had?
A. That's right.
Q. Were there any cars approaching you in the opposite

page 116

~
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direction that you were proceeding-di~ you notice that?
A. I did not notice any at that particular time. There
were cars passing me.
Q. Then as far as any traffic was concerned there was
nothing to prevent you from turning your car sharply to the
left in an attempt to avoid this accident?
page 118 ~ A. I attempted to turn to the left.
Q. I say there was no traffic that would prevent you from doing that?
A. Not at the immediate time, no.
Q. And according to this plat which is in evidence you
were directly in the center of the street which is 28 feet
wide and had plenty of space between your car and the curb
on the other side to have turned to the left in order to avoid
the child, isn't that correct?
A. I made a turn to the left ; yes, sir.
Mr. Davis: I think that is all.
RE-DIRECT EXAMINATION.

B~r Mr. Taylor:
Q. You turned your car to the left?
A. Yes, sir.
Q. And then after the impact what movement, if any, did
you make?
A. I just straightened it up.
Q. I don't know, I am not quite sure that you understood
the question that was asked you. Do you know how long
the Oldsmobile was; that is, from bumper to bumper.
A. I think it's 16 feet.
Q. 16 feet. All right. Then you stated that
page 119 ~ after you passed the rear of the Hugo ca.r you
saw this child ?
A. Right at the rear; right here; yes, sir.
Q. Then how far then were you from the child when you
saw it'f
Mr. Davis: Now, your Honor, tl1e Commander has testified before on direct examination. This is repetition.
Mr. Taylor: Well, now, I think, your Honor, he didn'twhen your Honor a.sked him how far he was from the child
when he first saw it, he said 12 to 15 feet.
The Court: That's ri~ht.
Mr. Taylor: Then Mr. Davis said-
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The Cour.t: He said 25. .
Mr. Taylor:· . And ·I don~t think he understood the question.
·
Mr. Davis: I don't think co.unsel has a right to straighten
that; that is his witness.
. .
Mr. Taylor:. I just wanted to know if he· understood
it.
.
.
The Court: If he wants to ma}{e any explanation of his
·
answer he may.
·
By Mr. Taylor:
Q: Will you explain-did you understand. when you answered 25 or 30 feet that you were testifying that
page 120} you were that far from the ~hild when you saw
iU
Mr. Davis: If your Honor please, the witness is positively able to take care of himself.. Counsel is trying to put
words in his mouth to straighten out some of his testimony.
I don't think it's proper.
The Court : He has a right to explain any answer he
makes.
Mr. Davis: All right.
The Court: Go ahead if you want to make any explanation.
A. The child was in front of the Oldsmobile when I saw him.
Where he was just as I was approaching in front of the impact, the exact distance I can't say, but my car was exactly
even or right at the foot of Mr. Hugo's car when I saw the
child. How far the child was in front of the Oldsmobile I
can't say exactly. And I will stand that my car was even
with the back of the Hugo Gar.

By the Court :
Q. We are not interested in how far the child was from
the Oldsmobile. How far was he from you when you first
saw him; that was the question.
A. W-ell, I used the Oldsmobile as a measurement. The
Oldsmobile is 16 feet long, and _the child was-it appeared to
be right at the end of it.
page 121} By Mr. Taylor:
Q. All right. Now, prior to the time-I don't
know whether you-prior to the time of the accident were

George Michael Dickerson, etc.; v. James L. Ball

43

0 fficer Bordeaux.
you driving straddled the center line of the street or not T
A. No, sir, I was not.
Q. If you were two or three feet from the parked cars
where would that put your left wheels with reference to the
center of the street prior to the a.ccidenty
A. Well, the street is 28 feet wide, and the cars are approximately 5% feet; it would be 3% feet. My left front
would be in the right-hand side lane.

•

•

•

•

•

OFFICER BORDEAUX,
called as a witness on behalf of the defendant, having been .
first duly sworn, was examined and testified as follows :

page 122

•

•

•

•

•

•

•

•

•

•

r

Q. Your are Officer Bordeaux of the Norfolk Police Department?
A. Yes, sir.
Q. Officer Bordeaux, you in company with Officer Farr investigated the accident that happened on 38th Street on
June 19th?
A. Yes, sir.
Q. And you, I believe, testified in Police Court, did you
noU
A. Yes, sir.
Q. And you were asked this : After receiving this call1\fr. Davis: Now just a. moment, you are not cross examining your witness.
The Court: Objection sustained.

By Mr. Taylor:
Q. Officer, when you went back, did you and Officer Farr
measure the brake marks how many times T
A. Twice.
Q. And you went back the second time and measured them.
How far did you find them to be then T
A. 57 feet then.
Q. When you went back the second timef
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A. Yes, sir.
Q. Do you remember what you testified to in
Police Court?
A. If I remember correctly it was. 57 fee.t, sir. That was
on the second measurement. The first measurement was 60
feet.
Q. You didn't say about forty-

page 123

~

The Court: Don't suggest what he said in Police Court.
He is your witness. You are not cross examining him on a
prior. inconsistent statement.
Mr. Taylor: That is all.
CROSS EXAMINATION.
By Mr. Davis:
Q. The statement you just said of 60 feet and 57 feet is the
exact testimony you gave in Police Court, is it not T
A. Yes, sir.

•
page 126a

•

•

•

•

~

OFFICER E.W. FARR,
called as a witness on behalf of the plaintiff,
having been first duly sworn, was examined and testified as
follows:

•

•

•

•

•

Q. Please state your name, Officer.
A. E. W. Farr.
Q. And you are with the Norfolk Police Department, are
you nott
A. I am, sir.
Q. Officer Farr, on June of last year, June 19th, I believe,
did you have occasion, with Officer Bordeaux, to investigate
an accident on 38th Street in the City of Norfolk T
A. I did, sir.
Q. Do you recall about what time it was that you received the call to go there T
A. I don't recall the exact time.
Q. And do you know about what time it was when you got
to the accident, approximately?
A. I would say about 6 :20.
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Q. Officer, what was the condition of the weather at the
time!
page 126b ~ A. Upon my arrival?
Q. Immediately prior to your arrival.
A. When I was approximately one block away it began to
sprinkle rain.
Q. When you arrived on the scene there, what did you
find, Officer Y
A. I found a car, and it was sitting in a northeasterly direction, which had been traveling east. It was sitting in a
northeasterly direction.
Q. Did you find out who was operating that carY
A. I inquired and was told ; yes, sir.
Q. Who was it?
A. Commander Ball.
Q. Did you notice certain skid marks there leading up
to the car?
A. I did.
Q. Did you measure it?
A. Officer Bordeaux and myself.
Q. I mean Officer Bordeaux and you?
A. Yes, sir.
Q. And what did you measure-what measurement did you
get at that time, Officer?
A. The pavement was becoming wet at the time we made
a. measurement of the skid marks leading up to the front of
the car. We had a measurement of 60 feet.
page 126c ~ Q. 60 feet?
A. Yes, sir.
Q. And did you thereafter come back later after the
shower and make another measurement?
A. lVe conducted an investigation on the scene, but it ,vas
raining at the time, so we went on over to DePaul Hospital
and we arrived back on 38th Street approximately one hour
later. The rain was of a short duration; the streets had
dried up, and we measured it again.
Q. What measurement did you get at that time?
A. It was 57 feet up to the car-the car had been moved
hut there was 57 feet.
Q. Of skid marks?
A. Yes, sir.
Q. At the. same precise position and at approximatelv the
same scene that you measured it before 7
•
A. Yes, sir.
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page 126d

•

•

•

•

•

•

•

•

•

•

~

Q. In making these measurements, Officer Farr, was Officer
Bordeaux holding the other end of the tape Y
A. Yes, sir.
Q. Did you note the measurement in your notebook at. that
timeT
A. Yes, sir.

•

•

•

•

•

•

•

•

•

•

page 126e}

Q. Did you ascertain any particular portion in feet of the
skid marks up to the car that was parked there t
A. The car was there that the child was supposed to have
come from. My measurement, using that as a point where it
was stated to me that the child came from, I did make a
measurement of twenty feet to that point.
Q. Twenty feet of skid marks up to that point and the rest
of them from there on Y
A. Yes, sir.
Q. Did you notice any curve or angle in the skid marks
that still existed in the street Y
A. The skid marks appeared to be straight, I recall, sitting
at an angle bearing in a northeasterly direction.
Q. I hand you Plaintiff's Exhibit Number 3, and which
purports to be a photograph of skid marks in the street, a.nd
ask you to· take that and look at those, and state whether or
not they appear to be skid marks that you observed at the
time you took your measurements Y

(Handed to the witness for examination.)
page 126f

~

A. It appears to be, sir.

•

•

•

•

•

Q. What is the speed limit at that point, Officer!
A. Twenty-five, sir.
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•

•

•

•

•

Q. Officer Farr, it was raining at the time you measured
these skid marks Y
A. Yes, sir.
Q. And that made it somewhat difficult to measure it with
any accuracy t
page 126g ~ A. That was the second measurement, yes,
sir.
·
Q. When you came back there the street was still wet,
wasn't iU
:A. No, sir, the street was dried up, sir.
Q. And when you came back you measured them three feet
less tha.n you did in the beginning, I believe?
A. That is correct.
·
·
Q. Now, you say that this picture properly shows the
skid marks that you measured Y
(Handed to the witness for examination.)
A. They appear to be, sir, with the car at the front of the
skid marks.
Q. Well, now, didn't you make your measurements from
the beginning of the skid marks to the front of the car where
it stoppedY
A. From the beginning of the skid marks to the front,
yes, sir.
Q. To the front. ,ven, now, these bold marks stopped
just about short of the rear wheels, didn't they?
A. That is correct, sir.

•

•

•

•

•

•

•

•

•

•

page 126h ~

Q. And the brake marks that you saw just about straddled
the center of 38th Street, didn't they Y
A. It w·ould be approximately, yes, sir.

•
page 126i}

•

•

•

•
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•

•

•

•

•

Q. Do you recall how far the right wheels of the Ball
car were from the southside of 38th Street!
A. Eleven foot, five inches.
Q. And the street is how wide Y
A. Twenty-eight feet.

•

•

•

•

•

Q. When you made that measurement you say you got 57
feet, and I believe you stated that the car had ·been moved Y
A. Yes, sir.

•

•

•

•

•

A Copy-Teste :

H. G. TURNER, Clerk.
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