NOTICE TO COUNSEL
This case probably will be called at the session of court to
be held. JUN
1964
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia .
AT RICHl\£0ND.

Record No. 5757

·viRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Riclunond on Tuesday the
15th day of October, 1963.
BETTY B. BERRY:N.fAN, AD~fiNISTRATRIX OF THE
ESTATE OF RAY ASTON BERRY~IAN,
Plaintiff in error,
against
.JAl\IES l\1:00DY, LOUISA COUNTY SCHOOL BOARD,
GEORGE S. GOOD"\VIN, JR., t/a GOOD"\VIN LUMBER
COMPANY, AND HARLEYS"VILLE 1\IUTUAL CASUALTY CO~fPANY,
Defendants in error.

From the Circuit Court of LouiHa County
C. Chan:tpion Bowie~, .TudgP

Upon the petition of Betty B. Berryman, Acln1inistratrix
of the estate of Ray Aston Berryman, a writ of error is
awarded her to a judgment rendered hy the Circuit Court of
Louisa County on the 15th day of 1\fay, 1963, in a certain
motion for judgment then therein depending wherein the
said petitioner was plaintiff and .J an1es l\foody and another
were defendants; no bond being required ..
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MOTION FOR

JUDG~IENT

Betty B. Berryman, Administratrix of the Estate of Ray
Aston Berryman, deceased, duly appointed and qualified under
the laws of the State of Virginia, plaintiff named herein, upon
the request and motion of the statutory beneficiaries of the
said Ray Aston Berryman, moves the Circuit Court of Louisa
County, Virginia, for a judgment and award of execution
against James Moody and the Louisa County School Board,
defendants herein, for the sum of Thirty Thousand ($30,000.00) Dollars, for this, to-wit:
1. On the 20th day of September, 1961, in the County of
Louisa, the said Ray Aston Berryman was driving a tractortrailer loaded with lumber in a W esternly direction on Rt.
618 in a lawful and prudent n1anner, and at the same time
the defendant, James Moody, while acting as agent, servant
and employee of the defendant, Louisa County School Board,
was operating a school bus loaded with school children over
the same road in an Easternly direction, and it was the duty
of the defendant, J an1es Moody, to operate his vehicle on its
right one-half side of the road and with care and caution and
to keep a proper lookout for other automobiles and persons
then and there lawfully using said highway.
2. Notwithstanding this duty, the defendant, James Moody,
while acting as agent, servant and employee of the defendant,
Louisa County School Board, failed to use such care and did
negligently and recklessly drive the vehicle he was operating
partially on the right one-half side of the road on which he
should have driven entirely and partially on the opposite onehalf side of the road on which he should have granted the
right-of-way to the plaintiff's decedent, Ray Aston Berryman.
3. The undersigned says that the defendant,
page 2 ]
James Moody, w·hile acting as agent, servant and
employee of the defendant, Louisa County School Board,
drove his vehicle in such manner without regard for her
decedent's safety, failed to keep a proper lookout, failed to
have his vehicle under proper control, drove upon the left-
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hand side of the highway and by reason of said negligence
and disregard for the safety of the said Ray Aston Berryman,
and, therefore, the said Ray Aston Berryman had to run
his vehicle out of the road in order to avoid colliding with the
school bus operated by the defendant as aforesaid, causing· the
vehicle driven by the said Ray Aston Ben·yn1an to run into a
deep ditch and ravine striking trees and other objects causing the collision with force so great that the lumber loaded
on said vehicle came forward and crushed the said Ray
Aston Berryman, instantly killing him on the 20th day of
September, 1961, as aforesaid.
Wherefore, the plaintiff moves for judgment against the
defendants in the sum of Thirty Thousand ($30,000.00) Dollars.
Given under my hand this 17th day of August, 1962.
BETTY B. BERRY~IAN,
Administratrix of the Estate
of Ray A.ston Berryman,
deceased.
By: V.l. W. WHITLOCI<,
Her Counsel
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GROUNDS OF DEFENSE
The grounds of defense of the said defendants:
(1) That they deny the plaintiff's decedent operated his
vehicle in a lawful and prudent manner as alleged in paragraph 1 of the motion for judgment.
(2) That they deny the allegations of paragraphs 2 and 3
of the motion for judgment.
(3) That the plaintiff's decedent was negligent and such
negligence constituted the sole proximate cause of the death
complained of.
(4) That without admitting but specifically denying they
were negligent, nevertheless, say that the plaintiff's decedent
was contributorily negligent and such negligence constituted a
proximate cause of the death complained of.
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( 5) That the death complained of was the result of an unavoidable accident.
It is certified that the original of this grounds of defense was
:filed in the Clerk's office of this Court and that a copy was
mailed to counsel of record for the plaintiff on September 10,
1962.
tTAJ\riES MOODY, and
LOUISA COUNTY SCHOOL BOARD
Filed Sept. 10, 1962
LOIS C. RADDER
Deputy Clerk
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PETITION OF GEORGES. GOODWIN, JR.,
tja GOODWIN LUJ\riBER COMPANY,
PURSUANT TO SECTION 65-39, CODE
OF VIRGINIA, 1950, AS AMENDED
Now con1es the petitioner herein, George S. Goodwin, Jr.,
tja Goodwin Lumber Con1pany, by counsel, and moves the
Court to permit him to file his petition by virtue of the following facts:
1. That on or about September 20, 1961, your petitioner carried Workmen's Compensation coverage with the Harleysville
Mutual Casualty Company, which coverage extended to injuries and death of petitioner's employees.
2. That on the aforementioned date, Ray Aston Berryman,
plaintiff's decedent, was killed by accident arising out of and
in the course of his employment with your petitioner. That due
to the death of the said employee, Ray Aston Berryman, petitioner's workmen's compensation carrier, Harleysville Mutual
Casualty Company, has paid compensation on behalf of the
widow and children of the said Ray Aston Berryman in the
amount of $2,590.00, beginning September 20, 1961 and through
February 19, 1963; that the said carrier 'vill continue to pay
the sum of $70.00 every two weeks until the maximum amount
of compensation of $10,500.00 has been paid; that in addition
to the amount of compensation paid and to be paid, the said
Harleysville Mutual Casualty Company has paid the sum of
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$300.00 toward funeral expenses of Ray Aston

page 8 )

Berryman.
3. Your petitioner alleges that in plaintiff's action for damages against the defendants named
above, his workmen's compensation carrier, Harleysville Mutual Casualty Company, is entitled to the right of subrogation
for all amounts paid under the Virginia Workmen's Compensation Act.
vVHEREFORE, your petitioner prays that his petition be
filed; and that pursuant to Section 65-39 of the Code of Virginia, 1950, as amended, his rights and the rights of his carrier
be protected, and in the event of judgment on behalf of the
plaintiff against the above named defendants or either of them,
that the Court's judgment order provide that the judgment
debtor or debtors pay to your petitioner's carrier such
amounts as have been ascertained by the Court to be due out
of the amount of the judgment.
GEORGES. GOODWIN, JR., t;a
GOODWIN L U~IBER CO~IP ANY
By L. A. BELCHER
Counsel
Filed Feb. 27, 1963
L. A. l{eller, Jr., Clerk
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ORDER
On ~~[arch 14, 1963 ca·me the parties and their attorneys.
And thereupon can1e a jury, to-wit: Grahan1 Barton, A. A.
Brooks, W. L. Chisholm, W. D. Guild, E. L. Parrish, R. A.
Lloyd, and Calvin ~IcGhee, being sworn well and truly to try
the issues joined in this case and having· fully heard all the
evidence of the plaintiff were adjourned until tomorrow morning at ten o'clock.
On ~farrh 15, 196i3 came again the parties and their attorneys,
and the jury sworn in this case on yesterday appeared in Court
in acc.ordance with their adjournment of yesterday. The de-
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fendants moved the Court to strike the evidence of the plaintiff and the plaintiff moved the Court to grant her a non-suit
under the circumstances set out in the transcript of the incidents of trial. Upon consideration whereof, the Court doth
grant the motion of the defendants and refuse that of the plaintiff, to which actions of the Court the plaintiff excepted. Thereupon, the defendants moved the Court for summary judgment
which motion the Court doth sustain, to which action the plaintiff excepted.
Therefore, it is considered by the Court that the plaintiff
recover nothing of the defendants, but that the defendants recover of the plaintiff their costs by them about their defense
in this behalf expended, and that the petition filed
page 28 ] herein with the Clerk in the name of George S.
Goodwin, Jr., trading as Goodwin Lumber Company, and for the benefit of Harleysville Mutual Casualty
Company be rejected and dismissed.
And thereupon the plaintiff, on March 19, 1963, moved the
Court for a rehearing and a new trial upon the grounds set out
herein and others assigned during the progress of the trial,
which motion the Court doth continue and set the same for
argument.
It is further ordered that the plaintiff furnish the court
a transcript of the testimony of the witnesses and incidents of
the trial in sufficient time to study same before argument on
the motion.
Enter C. CHAMPION BOWLES
Judge
Date: 3/20/63
Seen and objected to: and exceptions noted on grounds stated
herein on the further ground that the order which the Court
ruled on the Motion to strike and for a non suit are not
properly stated.
W. W. Whitlock, Counsel for Plaintiff
We ask for this:
John G. May, Counsel for Defendants
Harold H. Purcell, Counsel for Defendants

*

*

*

*

*
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1IOTION FOR REHEARING .AND NEW TRIAL
To: The Honorable C. Champion Bowles, Judge of said Court:
The undersigned respectfully represents unto Your Honor,
that she is much ag·grieved by the rulings of the Court in the
above styled case 1nade on the 15th day of ~Iarch, 1963, whereby the plaintiff's motion to ·voluntarily Non-Suit her action
was overruled, the motion of the defendants to strike the plaintiff's evidence was sustained, and the n1otion of the defendants
for summary judgment in their favor was sustained.
The undersigned, therefore, moves Your Honor as follows:
1. The plaintiff hereby moves the Court for a rehearing on
plaintiff's n1otion to Voluntarily Non-Suit her action, which
said motion was made prior to the Court's sustaining the defendants' motion to strike. Your petitioner respectfully submits
the the Court's ruling is contrary to the Code of Virginia,
Section 8-220 and the rules of law applicable thereto.
2. The plaintiff hereby moves for a rehearing· on the Court's
sustaining· defendants' motion to strike plaintiff's evidence on
the grounds that such action was contrary to the law and evidence in the case, and that the plaintiff's evidence established
facts that would show defendants' negligence or at least facts
from which the defendants' negligence could be inferred; the
Court was 'vithout authority to strike the plaintiff's evidence
after she had n1oved for a Voluntary Non-Suit, and the plaintiff's evidence at least placed a burden on the defendant, James
~Ioody, to offer his testimony in defense of the plaintiff's facts
that would have inferred negligence on his part.
page 30 )
3. The plaintiff moves the Court for a rehearing
on its granting summary judgment to the defendants after striking the plaintiff's evidence on the ground that
such action was contrary to the law and evidence in the case;
the Court was without authority to grant sumn1ary judgment
after the plaintiff had n1oved for a oluntary Non-Suit prior
to the Court's sustaining the defendants' motion to strike the
plaintiff's evidence; there was no ovidenco lwfm·e tho Court on
which summary judgment could be granted the defendants, and
the plaintiff's evidence clearly showed there were issues between the parties that had 110t lwon re~;olvt>d, an(l evPn if the
Court "'"as justified in sustaining· the defendants' motion to
strike the plaintiff's evidence, justice would require that the

,r
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plaintiff be given an opportunity to present her case at .a new
trial after striking the plaintiff's evidence.
4. The plaintiff hereby moves the Court for a new trial on
the grounds that the Court has acted contrary to the law and
evidence in refusing to grant the plaintiff's motion to Voluntarily Non-Suit her action, in granting defendants' motion to
strike the plaintiff's evidence at the conclusion of the plaintiff's evidence, and in granting summary judgment to the defendants after striking the plaintiff's evidence; that the plaintiff's evidence clearly showed that there were issues between
the parties that had not been resolved and justice would require that the plaintiff be given an opportunity to present her
case at a new trial as is also shown by a statement of plaintiff's
witness who was duly summoned at the prior trial, but could
not attend the trial because of suffering a sudden heart attack
and being confined to the University of Virginia Hospital on
the day of trial, which evidence would be available to the plaintiff upon a new trial, a copy of statement showing the facts
that can be testified to by this witness is attached hereto, marked
''Exhibit A,'' and is prayed to be read a part of this motion.
5. The plaintiff, therefore, requests Your Honor to grant
a rehearing in this cause; that the said ruling·s of the Court
and the order entered by said Court as a result of said ruling
may be corrected as to the matters of error hereinabove set
forth, and to that extent the said order may be set aside and
annuled; and that the plaintiff be granted a new trial upon
the issues in this action so that the parties' rights in this matter may be adjudicated in accordance with the law and evidence of the case.
It is certified that a copy of the foregoing Mopage 31 )
tion has been mailed on this 23rd day of March,
1963, to John G. May, Jr., Esquire, 1233 Mutual Building,
Richmond, Virginia, and to Harold H. Purcell, Esquire, Louisa,
Virginia, Counsel of Record for the Defendants, and a copy to
L. A. Belcher, Esquire, 519 Mutual Building, Richmond 19,
Virginia, Counsel for Harleysville Mutual Casualty Company.
BETTY B. BERRYMAN, ADMINISTRATRIX.
By vV. W. WHITLOCK
Her Counsel
page 32 )

''EXHIBIT A''

Oct. 5,1960
I, John F. Ronquest, age 56, state that on the 20th day of
Sept., 1961, I was parked at Buckner and heard that there was
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a truck wreck up the road. Red Duncan and I went up the
road to the accident scene and when I arrived there was no
one else at the scene hut the Bus driver and some children
fron1 the bus. Shortly after I got there La Vert Woolfolk arrived and he suggested I go up the road to flag· traffic. I bad
stopped about 50 yards from the accident scene. I went and got
mv car and then I saw where the bus driver had turned
around at Henry Corley's road. He had gotten yellow mud on
his tires and I could follow his tracks on the road headed towards the accident scene. I saw that he had driven with his
right tires about 3 feet from the rig·ht edg·e which made him
about in the center of the road. He kept that position as he went
over the hill. As far as I could see over the hill he did not get
out of the center of the road but I did not follow the tracks all
the way up to the accident scene as I did not come back over the
hill, but went on to flag traffic over the hill as I had been requested to do.
"\Vhen I fu1allv went back to the scene a lot of
pag·e 33 ) traffic had g-one over the roads and the marks
were not visible.
I have observed the bus driver .James IV[oody, many times
and I always had to get off road to pass. The only time 1
ever got my share of the road from him was when I met him
the next morning after the accident.
.JOHN F. RONQlTEST
State of Virginia)
: To-wit:
County of Louisa)
This day, W. \¥". vVhitlock, personally appeared before me,
first being duly sworn, says that he is attorney for Betty B.
Berryman, Administratrix, plaintiff in the case pending in this
Court under the style of Betty B. Berr:v·n1an, Administratrix,
v. James 1\{oody and Louisa County School Board, and that
the foregoing· statement is a true and correct copy of the statement given to him on October 5, 1960, by .John.F. Ronquest,
whose name is signed to the foregoing statement, and that the
said John F. Ronquest voluntarily made said statement, and
that he verily believes tho infornwtion contained in the forcg·oing· staten1cnt to be true.
W .W. WHITI.JOCK

Taken, sworn to and Ruhscribed before me, Eleanor Bickley,
a ·Notary Public of and for the County of Louisa., State of
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Virginia, in my County as aforesaid on this 16th day of March
1963.
My commission expires on the 16th day of Novmnber, 1966.
ELEANOR BICKLEY
Notary Public
page 47 J
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This case came on this 15th day of May, 1963, for oral
argument of counsel on motion for a rehearing and new trial
filed by the plaintiff;
Whereupon, the Court, after fully hearing oral argument
by counsel for the plaintiff and the defendants, is of the
opinion and doth so decide that the motion for a rehearing and
new trial should be denied. It is, therefore, adjudged, ordered
and decreed that the motion of the plaintiff for a rehearing and
new trial is denied.
To which action of the Court, counsel for the plaintiff objects and excepts on the ground that the order does not enter
any final judgment, after a hearing on the motion for a new
trial was granted by order entered on March 20, 1963 and
the granting of a hearing on the new trial had the necessary
effect of vacating the judgment that the Court had announced,
and that the Court's ruling today in not granting the new trial
and in not sustaining the plaintiff's motion for a non-suit is
contrary to the law and the evidence as previously stated in the
motion made as shown in the transcript and to the Court in a
written ·motion, duly filed in this proceeding.
Enter: C. CHAl\tfPION BOWLES
Judge
Date : May 15, 1963.
page 219 J
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR
To: Clerk of the Circuit Court of Louisa County:
Counsel for Betty B. Berryman, Administratrix of the
Estate of Ray Aston Berryman, deceased, the plaintiff in the
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above styled case, in the Circuit Court o£ Louisa County, Virginia, hereby g·ives notice of appeal from the judgment and
orders entered iu this case, the last and final order being
entered on l'Iay 15, 1963, and sets forth the following assign-:
ments of error-:
1.· The Court erred in refusing to grant plaintiff 's· n1otion
her action, which said motion was made subsequent
to;this· action being submitted to the Court for a· decision· ou a
motion to· strike the evidence, but before the nwtion was sus-:
tained by the Court.
II. The Court erred in granting defendants' motion· to strike.
the plaintiff's evidence at the conclusion of the plaintiff's evidence· in chief~ ·
..III. The Court erred in entering sununary judgment against
the plaintiff instead of granting a new trial after having struck
the·plaintiff's evidence in chief.
IV. The Court erred in refusing the plaintiff a new trial
upon the petition of the plaintiff for a rehearing· in this action~
V. ·The Court erred in permitting counsel for defendants time
to interview witnesses after the trial had begun, who were
young school children, some of whom were summoned by· the.
plaintiff and some of whom were summoned by the defendants,
and ih not-requiring defense counsel to stop the interview after
plairltiff 's counsel called to the Court's attention that. the de~
fense counsel was using the time granted them to interview.
children summoned by the plaintiff, and that the
page 220 ) plaintiff objected to this procedure· when young
children were involved and an attorney having an
opp'ortunity to interview them with the Court '·s approval· after
the trial· had begun could have a prejudicial influenc~ 'on.: the
child's testimony.
VI. The Court erred in' 1•efusing· to let the witness, Woodrow
Plemmons, testify about the mud tracks he observed on the
road from the school bus, driven by the defendant, James
Moody.
VII. The Court erred in striking out and telling the jury to
disregard the testitnony giving· the estimate of the speed of the
truck driven by the plaintiff's decedent, which evidence was
offered. by the witness, Mrs. E. C. Hartley.
VIII. The Court erred in permitting the witness, Charles I.
Brown, to give an estin1ate of the speed of the truck driven
by the'plaintiff's decedent, without showing any qualification by
this witness to judge or esthnate speed.
IX. The Court erred in ruling thnt the defendant, J a1nes
Moody, etnployee and agent of the Louisa County School
to~ nonsuit
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Board, a body who must act through agents, could not make a
statement making admissions that would be admissible in
evidence against them in making statements to the police officer investigating the accident, where the matter grew out of
actions within the scope of the agent's authority.
X. The Court erred in prohibiting the witness, LaVert Woolfolk, former employer and an experienced truck operator, from
testifying as to the plaintiff's decedent's qualification as an
expert truck driver and in not permitting this witness totestify as to the type driving and experience as an expert truck
driver the plaintiff's decedent had in driving the type equipment involved in the accident.
XI. The Court erred in refusing to permit the plaintiff to
offer evidence as to the driving skill, driving habits and pattern
of driving of the defendant, James Moody, that was commonly
known by the people who lived in the community where the
said defendant lived and drove, and to show that the defendant,
Louisa County School Board, had received numerous ~om
plaints about the driving ability of the defendant, James
Moody, and his pattern of and habitual driving, which would
amount to negligence on the part of the defendant,
page 221 ] the Louisa County School Board, in employing or
in keeping employed as a school bus driver, a person known to them, or that should have been known to them,
who had habitually drove negligently and drove in a pattern
known to be negligent.
Given under my hand this 18th day of May, 1963.
BETTY B. BERRYMAN, ADMINISTRATRIX OF THE
ESTATE OF RAY ASTON BERRYMAN, DECEASED.
By: W. W. WHITLOCK
Counsel for Plaintiff
(Reverse side)
Filed May 18, 1963

L. A. KELLER, JR., Clerk

*
page 2 ]
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Reporter's Note : Court was duly opened, and,
thereupon, Mr. Purcell, of counsel for the defendants, announced to the Court that counsel for the defendants were in the process of interviewing certain witnesses,
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whom counsel had not previously had the opportunity to interview, and requested that the Court grant additional time for
this purpose ; and,
Thereupon,
Mr. Whitlock: If your Honor please, there are some preliminary matters that will have to be taken up with your
Honor.
The Court: All right, you proceed to get ready for trial and
then let me kno'v and I will take those matters up.
Note: Thereupon, Court stood in recess, and at the conclusion of the recess the following· proceedings were had in
chambers:
Mr. Whitlock: First, Judge, I want to put in the record
that I object to your Honor allowing counsel time to interview
witnesses after the Court has convened or started, especially
where children are involved. I think the last word rnight be
rather influential on children, and I think it not
page 3 ]
proper for counsel to take all the children, both
'vitnesses for the plaintiff as well as the defendant
and interview them after the trial had started.
Mr. May: "'\Vould you like for me to answer that at this
point'
The Court: I would like to con1ment that the motion didn't
come until after the offense had been committed.
Mr. Whitlock: I spoke to your Honor.
The Court: Just a moment ago. Of course, I didn't realize
that you objected until after they had started.
l\ir. Whitlock: I didn't realize they were also taking in witnesses for the plaintiff.
The Court: You can answer it if you want.
Mr. May: I might state this: Were there any you had summoned and that we didn't that we talked with?
Mr. Whitlock: I believe so. I don't know who all you had
summoned. I saw you take Sarah Trice and Clara Trice.
Mr. Purcell: vV e didn't take Sarah Trice and Clara Trice in
there.
l\ir. l\iay: If we did we sent them out, we didn't
page 4 )
talk to anybody by that name this n1orning.
Judge, I might say that Harold and I had expected to see
these witnesses on ~Ionday of this week and when we went to
the school about eleven o'clock l\fonday, we found that the
principal had dismissed the students about nine thirty that
morning on account of the streams being up and they might
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not be able to get home, and he said that unless it rained some
more that they would be at school the following day.
We went back the next day and the streams were still up
and the children had not come at all on Tuesday. We did try
to see some of them and were able to do so, but we weren't
able to see all of them on account of the streams, as I understood, and this morning we were talking to them, those that
we had summoned.
I believe we did encroach on the Court's tinw to the extent
of fifteen minutes in order see them, but it was brought about
primarily by an act of God, over which we had no control,
and 've believe that the Court's permitting us
page 5 } to use fifteen minutes of its time in order to sec
them was a sound exercise of the Court's discretion.
Mr. "\Vhitlock: We note an exception to your Honor's ruling
in not calling counsel back when I requested it earlier.

*

*

*

*

*

Mr. Whitlock: One other matter. One of our witnesses, a
very important witness, 1\tir. John F. Ronquest, had a heart
attack, I believe it occurred on Tuesday, I heard about it yesterday morning, and finally got in touch with his family and
they say he is in the hospital in Charlottesville and will be
there approximately six weeks.
I had interviewed him previously and taken a statement
from him, which I will be glad to show counsel for the defense.
I wondered if there was some stipulation we could make as
to his testimony; his testimony is n1aterial and
page 6 } important, and if we cannot stipulate, we will
have to make some arrangements to take it by
deposition.
The Court: You are either ready for trial or asking for a
continuance.
Mr. Whitlock: I am asking whether there is any stipulation
we can make.
The Court: That is all right, but after the trial of the case
has begun before the jury and then postpone it for a deposition, I couldn't do that.
Mr. May: I don't know what counsel has in n1ind, I haven't
seen anything in the staten1ent I have, which is adverse to us.
Mr. Whitlock: I don't know what he reported to you. I will
show you what I have now.
l\f r. :Nlay: No, we couldn't agree to this.
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Mr. Whitlock: I assun1ed you n1ight have some additions to
it.
Mr. lVIay: No, I think it is too much at variance.
Mr. vVhitlock: Do you mind showing· me what you have to
see whether or not there is any way we can agree.
l\'Ir. J\1ay: I don't have anything that you have
page 7 }
as to the tracks that you say are in the center of
the road. If you take those out we will agree.
Mr. Whitlock: That, of course, is a material part. I understand your investigator did go there and talk to him about it
and he told your investigator that he could not say for sure
they were tracks fron1 the wheel, all he could see was the
nature of the wheel.
lVIr. May: We cannot agree on your statement as long as
those marks appear in it.
1\ir. Whitlock: Judge, in view of that the only thing I know
that we can do-l feel I have other witnesses that ·will adequately establish this testimony, although I do think that Mr.
Ronquest is the strongest witness we have on that point- but
in view of counsel's statement that we cannot stipulate I will
proceed. Of course, I may non-suit if the other witnesses don't
hold up.
The Court: You are saying that this absent witness to son1e
extent would be accumulative?
J\!Ir. Whitlock: To some extent; he is the one in
page 8 } the best position to have seen this, and if I find,
after the other evidence is in, that we need his
testirnony, then I would have to non-suit.

*

*

*

*

*

l\'Ir. lVIay: Judge, Ivir. Whitlock indicated yesterday that he wanted to- on ~fonday- that he
wanted to take exception to certain rulings of the Court. As
certainly they don't appear of record now, I assume that he
has in mind making them today.
They were such things as some of the children's parents the
day afterwards complaining about l\'loody, the operator of the
School Bus not driving to the right hand side or driving to
the center side of the road. And he commented on some other
things, too.
\V e, of course, concede the right for proper exceptions to be
made to things of that kind, but, as even the asking of those
questions before the jut·y would he prejudicial to us we arc
going to ask that as a n1atter of proceduro that any of those
doubtful questions that counsel advise the Court that he has a
page 10 }
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matter to take up in the absence of the jury, and then we take
it up in chambers, rather than to have him ask the question
in the presence of the jury, and we have to writhe under the
inference that if it were permitted that the answer would be
favorable to the plaintiff.
The Court: Yes. Where you know in advance
page 11 ]
a question would be objected to, I think that would
be better to be mentioned to the Court immediately.
Mr. May: And the same thing is true as to opening statements of counsel.
Mr. Whitlock: The questions that we wanted to put in the
record in that respect would be the poor driving reputation
of the defendant, James Moody, that was brought to the knowledge of the defendant, The Louisa County School Board, and
I assume that is what Mr. May is referring to.
The Court: I passed on that the other day.
Mr. Whitlock: We want to put in the record that one matter
that would be objectionable. Do you want to waive the requirement that we put that evidence in the record Y
Mr. May: No, I am going to have to ask that it be shown
by putting it in the record.
Mr. Whitlock: One other thing, I expect to try to establish
is that the plaintiff's decedent, Ray Berryman, was an experienced, professional truck driver and considered an
page 12 ) expert in his field.
Mr. May: We have no objection for you to show
how long he has been driving vehicles, I don't think the rule
goes any further than that.
Mr. Whitlock: I would ask one of his former employers his
ability as a truck driver.
The Court: I don't think that the man's reputation - his
personal reputation- as being a good driver is any part of
a case of this kind; it depends altogether on how he was
driving at this particular instance. We know that the best
drivers in the world can at times be negligent, and that some
drivers can at times be very careful.
So, I don't think that reputation as a good driver is proper.
You can show how long he had been driving and things of
that kind, but as to his reputation I don't think that is proper.
Note: Thereupon, both sides announced themselves as ready
for trial; and,
Thereupon, the Court and counsel returned to the Court
Room, where the jury was called, sworn and ex-
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page 1.3 )

amined on their voir dire and duly iinpaneled and
sworn to try the issue joined; and,

*

*

*

*

*

MRS. BETTY BERRYMAN,
a witness in her own behalf, being first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
By :Nir. Whitlock:
Q. Your name is Betty B. Berryman, is that correct¥
A. That is right.
Q. How old are you, Betty?
A. Twenty-nine.
Q. You are the widow of Ray Berryrnan, who was killed in
the accident we have been talking about, is that correct'
A. That is right.
Q. You have qualified as Administratrix of his estate on behalf of yourself and his children - his and your children have you notT
A. I have.
Q. And you have brought this suit in that repage 14 ] spect, have you not Y
A. Yes.
Q. How old was Ray at the time of his death?
A. Thirty.
Q. And how many children did you and he have ·r
A. I had three and I was expecting our fourth one.
Q. And were their names and ages, or what arc their names
and ages!
A. The oldest one is eight, I have twins seven and the baby
is one.
Q. The oldest is a little girl T
A. My boy is eight, and I had girl twins, seven and a girl,
the baby, one.

*

*

*

*
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*

*

*

*

*

L. F. WARDEN,
another witness called on behalf of the plaintiff, being first
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Whitlock:
Q. State your name, age and occupation, please.
A. I am Trooper L. F. Warden, Virginia State Police,
twenty-nine years of age.
Q. How long have you been engaged as a State
page 22 ]
Police Trooper Y
A. Four and a half years.
Q. Did you investigate this accident in which the plaintiff's
decedent, Ray Berryman, was killed Y
A. Yes, sir, I did.
Q. Would you tell the jury how the accident occurred-or
first how soon after the accident did you arrive?
A. Thirty minutes, approximately.
Q. Within thirty minutes after it occurred, and when did it
occur!
A. It occurred on September 20, 1961.
Q. At what timet
A. Two thirty P.M.
Q. Would you describe the accident scene, as near as you
can, and tell what happened as far as you can Y
A. The accident occurred 1.8 miles east of Fredericks Hall
on State Route 618. Mr. Berryman's truck, which was a 1959
Mack, tractor-trailer, the trailer being loaded with lumber,
was travelling west toward Mineral on Route 618 at the time;
Mr. Berryman's vehicle left the road on the right side, following a ditch into a deep ravine where it suddenly stopped; the
lumber on the truck at that time shifted forward, pinning Mr.
Berryman in the cab.
Q. Could you tell the jury the approximate visipage 22 ) bility the drivers would have of each other in these
vehicles as the Moody bus came over the little hill
in the direction which it was coming and the Berryman truck
came around the little curve from the direction from which it
was coming!
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A. Each driver would have visibility of the other vehicle
for approximately .2 of a mile.
·
Q. Would you describe the scene as to what would have prevented the drivers from seeing· each other beyond that distance
of .2 of a mile 1 In other words, 'vhat was on one end and what
was on the other T
A. To the west or toward the little- in front of l\1:r. Berrynian to the west of the scene there is a hillcrest and just passed
the hillcrest a curve to the right. To the rear of 1vlr. Berrynlan 's vehicle or in front of the school bus there is also a
curve - a right curve -.
Q. Now, how far was it from the little hillcrest, of which
the school bus was coming, to ''·here Mr. Berrym~n 's vehicle
came to rest after the accident!
A. From the top of the hillcrest to where Mr. ~erryman 's
vehicle stopped was a hunch·cd and thirty feet.
.
Q. And how far 'vas it from the top of the hill, over which
the school bus came, to the point where ~ir. Berryman's
vehicle started getting off the hard surface?
A. Mr. Berryman's vehcile travelled, after it first left
the hard stu·face, for a hundred and thirty feet,
page 23 ) that would be a hundred and thirty plus and additional hundred and thirty or two hundred and
sixty feet.
Q. All right now, how far 'vas it from the place where :Mr.
Berryman's vehicle started getting off the road ba:ck up to
the curve from which he had come around just prior to the
accidentT Approximately¥
A. I didn't measure that Nir. vVhitlock, that would be the
remaining portion of the .2 of a mile.
Q. Two-tenths of a mile would be sorrwthing over a thousand feet, there are 5,280 feet in a mile~ is it not?
A. Yes, sir.
Q. And .2 of that would be one-fifth of that, is that correct!
A. Yes, sir.
Q. So, the difference between two hundred and sixty feet
and this distance of over one thousand feet, would
that distance, is that correct f
A. It would be the difference between two hundred and
sixtyQ. Two hundred and sixty and son1ething· over a thousand
feet?

be

A. Yes, sir.
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Q. Were there any brake marks or skid marks on the road
at the scene Y
A. No, sir.
Q. Was the road wet or dry?
page 24 ]
A. The road was wet at the time.
Q. What was the distance of the shoulder on either side of
the road, and referring to the side on ~Ir. Berryman's right
as being the Berryman side, and the side on Mr. Moody's
right as being the Moody side Y
A. It had rained on this day prior to the time the accident
happened; the roads were wet, although it wasn't raining at
this particular time. The shoulders of the road were soft
and muddy; on the side where Mr. Berryman's vehicle left
the road there is practically no shoulder at all; on the south
side of the road, or the side of the road the school bus was
travelling, the total width of the shoulder there is two feet two
inches.
Q. There was two feet and two inches of shoulder on Mr.
Moody's side of the road, is that correct!
A. Yes, sir, on the side the school bus was coming.
Q. Was there any evidence along that area where Mr.
Moody stopped his vehicle and on back to the top of the hill,
anything to indicate Mr. Moody had run the school bus on the
shoulder!
A. No, sir.
Q. Could you have determined from that should whether or
not the vehicle had run over there from your inspection of
that area!
page 25 ]
A. I would think so, considering the condition
of the shoulder.
Q. Did you inspect that area Y
A. Yes, sir.
Q. Did Mr. Moody make any statement to you at this time
about the accident Y
\

Mr. May: If your Honor please, we have no objection to the
statement as to him, but it would be pure hearsay as to the
Defendant School Board, and we request the Court to so instruct the jury.
If there is any argument on the question I think we should
take it up in chambers.
The Court: Gentlemen of the Jury, I am going to permit
the officer to testify to the statement, if any, that the De-
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fendaut Moody may have made at the tin1e of his investigation, which statement you n1ay consider as for or against the
Defendant ~foody and not the School Board.
Mr. "VVhitlock: If your Honor please, I would like to have
some discussion of that. I will be glad to defer it until a later
time when we go into chambers.
The Court: We will do that. Go ahead.

*

*

*

*

*

*

*

*

*

*

page 26 ]

A. At the time of the investigation there was only a short
discussion between Mr. Moody and myself in reference to the
accident and the remainder of the statenwnt was made on the
following day, the day following the accident.
Q. Well, when he talked with you the following day did he
say anything about running on the shoulder of the road there!
A. No, sir.
Q. Did you inspect the shoulder closely when you made
your investigation there that day!
A. Yes, sir.
Q. vVhat was the width of the road's hard surface at the
point where l\:Ir. Berryman went off the road~
A. At the point where ~Ir. Berryman's vehicle left the
road, the road was sixteen feet nine inches '"ide.
page 27 )
Q. Now, would that include the shoulder or was
that just the hard surface?
A. That is the hard surface portion of the road.
Q. Now much additional width was there on the shoulder?
A. The shoulder was two feet and two inches, that was the
only shoulder there.
Q. And all of the shoulder was on l\lr. Moody's side of the
road!
A. Yes, sir.
Q. Have you measured this school bus recentlyY
A. Yes, sir, I have.
Q. Could you tell the jury the width of the school bus at
its widest point~
A. Measuring the school bus frmn 1nirror to ntirror the
bus measures eig·ht feet nine inches.
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Q. Eight feet nine inches. Did you get any measurements
of the truck Y
A. No, sir, I didn't.
Q. That was damaged in the accident, of course, was it notY
A. Yes, sir, it was damaged heavily.
Q. Do you know the width of the trailer that the truck was
pulling!
A. I didn't measure it, I will have to give you an estimate.
page 28 )
Q. Don't you know the width of a tr~jler of
that type, or do you know the width of a trailer
of that type T
A. The majority of those trucks are eight feet wide exclusive of the mirror.
Q. How far was it from the place where the school bus
stopped after the accident to the place where the Berryman
truck started off of the road T
A. From the front of the bus at the location where it was
stopped, to where the Berryman truck left the road was a
hundred and nineteen feet.
Q. That was from the front of the truckA. From the front of the school bus to where the Berryman
truck left the road.
Q. That is where it first left the road Y
A. Yes, sir.
Q. A hundred and nineteen feet. Now, did Mr. Moody
point out to you at any place along this road where he had
run off the road on to the shoulder, when you were investigating this accident at any time did he do that!
A. No, sir.
Q. What did he say in reference to where he had come
along the road to where he had stopped after the accident Y
A. Mr. Moody stated that he was travelling in the same
position on the road when he met the truck as the school bus
was sitting at the time I arrived at the scene.
Q. Was that completely on the hard surface
page 29 )
or notT
A. Yes, sir.
Q. Did you make any measurements at the scene of any
distances before Mr. Moody left in the busY
A. No, sir.
Q. You told him to leave in the bus before ~Ir. Berryman
was removed from the truck, did you notf
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A. I did, sir.
Q. 'Vere there students on the school bus that :Mr. Moody
was driving!
A. Yes, sir.
Q. Do you know how many students were ou the bus~
A. I don't know exactly how many, but there were several,
I would say in the teens.
Q. Did you make any note of Mr. l\Toody's statement to
you as to where he was on the road when he met and passed
the Berryman truck in reference to where he was on the
road when he stopped?
A. Yes, sir, I did.
Q. Do you have that note with you?
A. Yes, sir.
Q. Did you make that note at the time he told you this
statement?
A. At the scene.
Q. Would you read what your note says·¥
page 30 )
A. Driver states he was in the same position
as he was when the vehicle passed him - Let
me start over again. The driver states that he stopped in
the same position as he was when the vehicle passed him.
Q. What 'vas the speed limit of the school bus at the time
of the accident 7
A. Thirty-five miles an hour.
Q. What was the speed limit for the Berryman truck at
the time of the accident T
A. Forty-five miles an hour.

*

*

*

*

*

CROSS EXAMINATION
By Mr. May:
Q. Officer, did you measure the width of the bard surface
of the highway at the place where the truck went off into the
ditch!
A. The 'vidth!
Q. The width of the highway.
A. Yes, sir.
Q. What was it 1
A. Sixteen feet nine inches.
Q. You gave us the usual width of the body that constituted
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the trailer on the truck. What was the usual width from
mirror to mirror as comparted with the other?
Mr. Whitlock: If your Honor please, the
page 31 ) usual width will vary from truck to truck, from
mirror to mirror, and I don't think that 'vould
be a proper question, that would be a measurement that would
have to be taken to be accurate.
By The Court:
Q. Are these trucks uniform in width, these Mack trucks T
A. Yes, sir.
.
Q. Do you know what the measurement, the uniform width
on these trucks are Y
A. Uniform width is eight feet, but that is exclusive of the
mirrors.
Q. Do you know how far the mirrors would protrude Y
A. I would have to estimate that.
Mr. Whitlock: Wait a minute. Before he answers I think
we should determine whether all of them are uniform with
the normal.
Q. Did you observe the mirrors on this particular truck f
A. Yes, sir, but I couldn't say as to Q. Can you estimate how much it protruded beyond the
truck!
A. No, sir, I would be afraid to do that.
By Mr. May:

Q. Do you know whether there is any protrupage 32 ) sion beyond the body Y
A. Yes, sir, there would have to be, the mirrors
would have to set out further than the body of the truck.
Q. Why is thatY
A. So that the operator could see passed the load on the
truck to the side of the truck.
Q. Now these shoulders you spoke of, they were wet Y
A. Yes, sir they were.
Q. Of what construction were they¥
A. Sod, grass and some few gravel that have worked out
from the hard surface.
Q. Other than what had worked out, it was sod?
A. Yes, sir.
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Q. Do you know whether the ~od could have held that
bus even on the two feet f
A. No, sir, I don't; I don't know, no, sir.
Q. SirY
A. I don't know, no, sir.
Q. You don't know whether it could have or ~1otf
A. No, sir.
Q. If the bus had run off there it would have ru1.1 _into the
same situationMr. Whitlock: If your Honor please, if he wants to d~scrihe
the ditch on that side of the road, I think it -\vould be proper.
_
page 33 )
The Court: The objection is su~t~ine(l to that
form of the question.

Q. ''Tith reference to the tires on the bus, descrihe where
they were, and particularly with reference to the right ha~1d
side of the road going east f
Mr. Whitlock: At what time, your Honor? I ~lon 't tinderstand the question, and I am sure the witness doesn't.
· -Mr. May: At the tin1e the bus was there. - ·
Mr. Whitlock: The bus was where?
Mr. May: Came to a stop. Is that the term you would
rather have? That is the one you used, I believe.
- ~:,~
1\ir. Whitlock: Yes, sir, that would be material.
A. At the location the vehicle was setting upon my arrival,
the school bus - the wheels, the right rear tandem outside
wheel was sitting flush with the south edge of the ha1~c_l_surface
or right edge of the hard surface.
Q. Was that both the front wheel . and one of the rear
wheels!
·.
'·
A. The front wheel -yes, sir, the front wheel and t.h;e r.~~1.'.
wheel.
- ~ · · -, -· ·
Q. By flush, do you mean it took up all the space on the
hard surface T
page 34 )
A. Practically, there was not enough that I
felt it necessary to even ma.ke a measurement, it
could have been possibly a quarter of an incl1 either way.
Q. I don't want to repeat the questions that have been
asked you, sir.

26

Supreme Court of Appeals of Virginia

L. F. Warden
Now, with reference to whether there were any marks made
by either vehicles in the highway between the rears of them,
after they came to a stop. May I ask whether you examined
particularly all of the space between the two vehicles ·in the
highway - the hard surface¥
A. I did, sir.
Q. And there were no marks~
A. No, sir.
Q. As to either vehicle'
A. No, sir.
Q. Did you go any further than the vehicles, in either direction, to determine whether you could find any marks Y
A. Ye~, sir, I looked in every direction.
Q. Did you actually go any further than that, and if so,
tell us how far you went and in which direction Y
A. I couldn't locate any marks from either vehicle Mr. Whitlock: The question was did you go.

Q. Did you go any further than between the two vehicles
to see whether you could find any marks in the highway T
A. No, sir. I am sorry, I misunderstood. No, sir.

*

*

*

*

*

*

*

*

*

*

page 85 )

RE-DIRECT EXAl\1INATION
By Mr. Whitlock:

*

*

*

*

*

*

*

*

*

*

page 36 }

Q. Was your answer to Mr. May's question that you
couldn't tell whether or not the shoulder would have held
up the bus, or was your answer that you couldn't tell whether
or not the bus tires would have made any imprint in the
shoulder had it gone over there, or was it that you couldn't
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tell whether the bus could have stayed on the shoulder without going further off because of the condition of the shoulder!
A. My understanding of 1\{r. Mays' question, he 'van ted
to know whether or not this shoulder would have supported
the weight of the bus. That is ,vhat I gave my answer to.
From my understanding he wanted to know 'vhether the
shoulder 'vould have supported the bus.
Q. In order to clarify, there is no doubt in your mind that
if the bus had gone over there it would have left an irnprint
that could have been detected T

*

*

*

*

*

*

*

*

*

*

page 37 J

A. Yes, sir, it would.
Q. Was this bus moved at any time fron1 the time you
arrived up until the time that ~Ir. J\IIoody left with the load of
children Y
A. Not to the best of 1ny knowledge, no, sir.
Q. And you say that you didn't make any measurements
at the scene, your primary activity at the time you :first arrived
and up to the time the bus was moved was to direct and control traffic that was accumulating there at the seene, was it
not!
A. Yes, sir, it was.

*

*

*

*

*

R-E-CROSS EXAl\iiNATION

By J\tir. May:
Q. l\{ay I ask whether you looked at the school bus sufficiently closely to tell there was any overhang beyond the wheels T
page 38 ]

l\ir. Whitlock: Overhang 'vhen Y
Mr. Purcell: Overhang of the bus body beyond
the bus wheels.
J\tir. "'Whitlock: When it was parked there T
l\{r. May: Today or any other time.
A. I clidn 't make the measurements to that effect; there
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would be some distance between the wheel and the door to the
bus.
Q. But you didn't measure it f
A. No, sir, I didn't.

*

*

*

*

*

Q. Let me ask you another question, Trooper
Warden. Could you describe the ditch as to depth
and width on the side ~fr. Moody's bus, that would have been
to the bus' right Y
A. This ditch on that side of the road was nowhere near
as deep as the ditch that ~fr. Berryman ran into; I would
say approximately a foot and a half on the side the school
bus was on, probably; that is just an estimate, I didn't
measure that even.
page 39 )

*

*

*

*

*

*

*

*

*

*

page 40]

L. F. WARDEN,
recalled as a witness on behalf of the plaintiff, was examined
and testified as follows :
DIRECT

EXA~IINATION

By Mr. Whitlock:
Q. Are these pictures of the scene where this accident occurred!
A. Yes, sir, they are.
Q. And they show a truck and trailer in the ditch. Is that
the truck and trailer which ~Ir. Berryman was driving and in
which he was killed Y
page 41 )
A. Yes, sir, it is.
The Court: Pass them on for identification.
Note: The photographs were introduced and marked as
Exhibits 2 through 7, inclusive.
The witness stood aside.
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LA VERT 'VOOLFOLI(,
another witness called on behalf of the plaintiff, being first
duly sworn, was examined and testified as follows :
DIRECT EXA.fiiiNATION
By 1\ifr. Whitlock:
Q. State your name, age and occupation, please sir.
A. 1\Iy name is Lavert Woolfolk, I am forty-four years old,
and I am in the wholesale lumher business as a partner with
1ny brother, Royce Vv oolfolk.

*

*

*

*

*

Q. How long have you lived in Louisa County¥
A. Forty-four years except for the time I spent 111 the
service, which was almost five years.
Q. Where were you when this accident occured,
pag·c 42 ) in which Mr. Berryman was killed f
A. I was in my office at the lun1ber mill at
Buckner, Virginia.
Q. How far is that from the scene of the accident¥
A. I would say approximately a mile and a half.
Q. Did you go to the scene Y
A. Yes, sir.
Q. How soon did you go to the scene after it occurred?
A. I would say after the accident happened, the impact,
I was there within ten minutes.
Q. Was anyone else there when you arrived¥
A. Yes, sir.
Q. Other than the defendant and the school bus children,
if so, do you know who was there, other than the defendant
and the children on the school bus 1
A. I do not know.
Q. Where was the school bus when you arrived? Did you
see the school bus or was it still there T
A. Yes, sir.
Q. Had ~Ir. Berryman been removed fron1 the truck when
you arrived T
A. No, sir. The school bus \\'as parked on the State Highway
when I arrived; the bus driver was - I don't remember
whether he was up beside his bus or clown ncar the scene of
the accident, but he was there, I know that, bepage 43 ) tween the bus and the scene of the accident some-

30

Supreme Court of Appeals of Virginia

Lavert Woolfolk
where, and from the point of impact between the
two vehicles,· I would say, the school bus was one hundred
feet to the east of the point of impact, probably seventy-five
to a hundred feet.
Q. What do you mean by the point of impact, the two
vehicles didn't collide, did they 1
A. In other words, where this one went that way and this
one went that way, approximately where it looked like to me.
Q. Did you see the school bus after it was stopped, and,
if so, can you tell the jury where it was in reference to the
hard surfaced road?
A. Yes, sir. The school bus was parked on the State Highway headed east and relative to the width of the road or the
outside of the road, the outside right wheel - right tire was approximately eighteen to twenty inches from the outside of the hard surface of the road.
Q. Are you considering the shoulder and all now, or are
youA. I am considering the pavement, I am considering nothing
but the pavement, the road that is paved, if it is seventeen
or eighteen feet wide, I am considering that.
Q. Did you observe the road as to whether or not there
was any shoulder in addition to this distance?
A. Yes, sir.
page 44 ]
Q. Can you tell the jury how much shoulder
was in addition to this on the side the school
bus, Mr. Moody was driving, was travelling!
A. I would say there was a shoulder from the outside of
the State Highway to, down where it probably drops a foot
or foot and a half, of approximately eighteen inches to two
feet.
Q. Did you inspect that area along there where the bus came
back to where it had come over this hill? Did you inspect
that shoulder at the time the accident occurred Y
A. Yes.
Q. What was the condition of the shoulder as to it being
wet, soft or anything of that kind 1
A. Well, as well as I remember we had had a rain, probably
within twenty-four hours prior to this accident, and in my
opinionMr. Purcell: We object to that.
The Court: The objection is sustained. Just tell what you
saw.
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Q. Describe, if you can, what you saw.
A. Well, the condition of the shoulder of the road was so
that had the bus, that I saw parked, run over on the shoulder
it would have made an imprint there in the shoulder that I
would have observed.
Q. Was there any in1print of any kind on the shoulderY

page 45 )

A. No, sir.
Q. Did you inspect the area and .road cast of
the scene where the truck stopped, or where they met and
on up to this little hill from where the bus came 1 Did you look
at the road there Y
A. Yes.
Q. Did you see anything on the road that indicated where
this bus had travelled as it came over that hill, and, if so,
describe it and say how far it came to 'vherc the truck was
stopped after the accident T
A. Well, from where the truck and trailer stopped to the
little knoll going west - coming back this way- - I would
say it is approxin1ately a hundred feet, may be a hundred
and twenty five feet, and there 'verc tracks coming over this
knoll and this knoll is high enough that you cannot stand down
where the truck and trailer stopped dead, you cannot see
over this knoll; and coming from the knoll on back this way,
towards where the truck and trailer stopped there 'vere imprints on the road of the bus coming on down the road coming
east.
Q. What kind of imprints were there¥
A. They were imprints that would be made by n vehicle,
such as that type, after it went in some mud or dirt or something and then came back on the highway and proceeded ·on
down a clean road.
page 46 )
Q. What did you see on the road at that location!
A. Repeat the question.
.
Q. What did you see? Could you tell the ;jury :what you
actually saw? You saw an imprint, can you tell the jury what
that imprint consisted of?
A. I guess all these gentlemen have an automobile or truck
and have seen it hack into mud and then pull out on the highway
and seen where it went.

By the Court :
·Q. Are you saying- tl1e tires left mud on the road?
A. Yes, sir.
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By Mr. Whitlock:
Q. Could you tell me about the condition or color of tho mud,
whether it was wet or dry, black or brown?
A. I cannot say what color it was; in other words, it was just
mud.
Q. Was it wet or dry?
A. It was, I would say, more wet than it was dry.
Q. How close did this mud come to the scene where the
truck was stopped?
A. As the vehicles - as the school bus proceeded east you
could see the mud getting lighter all the time. In other words,
as it came over the hill it was a lot heavier, and as it proceeded
east it was getting lighter all the time.
Q. How close did it co1ne, if you could detect it,
page 47 ) to where the truck stopped?
A. It came that far, within fifteen or twenty feet
of it.
Q. Of where the truck had stopped Y
A. Yes, sir.
By the Court:
Q. Do you mean by that the school busY
A. Yes, sir- No, sir, I mean where the truck and trailer
had stopped.
By Mr. Whitlock:
Q. So, it clidn 't go in the area between the truck and tbe
school bus? You couldn't follow it in that area, could you Y
A. Not well, no, sir.
Q. Do you know where the bus had been just prior to its
coming over this little hillY
A. Well, no, I don't know where it had been just prior to
coming over the hill.
Q. Do you know where the bus turns around there near the
scene of the accident?
A. Yes, I know where it usually turns around.
Q. How far is that from the scene of this accident 7
A. I would say it was a hundred yards.
Q. Have you observed the bus turn around at that location!
page 48 )
A. Yes, sir.
Q. How did it turn around 7
A. It proceeds west, makes a ninety degree turn north,
pulls up until it gets off the highway and then backs out with
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the back of the bus, then beads back west, and then pulls on
down the road heading east toward Buckner.
Q. Does the bus get off the hard surface road when it turns
around Y
A. Yes, sir.
Q. These tracks that you described that you saw, would yon
tell the jury where these tracks were in reference to the hard
surfaced road?
A. Well, if the hard surfaced road were sixteen- eighteen
or twenty feet, we will say if the hard surfaced road were
eighteen feet wide and there were a center line drawn on the
nine foot mark, then these n1arks, these imprints, of the vehicle
-the bus- would be approxirnately astrncldle the center line
con1ing clown the road.

*

*

*

*

*

*

*

*

*

page 49 )

Note: Thereupon, the Court and counsel retired to chamber.H,
where the following proceedings were·had:
The Court: ·what question do you want to ask?

*

*

*

*

*

*

*

*

*

*

page 50 )

J\Ir. "Whitlock: Then, I would ask if he knows and can testify
as to the qualifications of ~1r. Berryman as a· truck driver, and
whether or not he was a qualified driver for equipment of this
kind.
The Court: I think we passed on that this morning.
l\Ir. Whitlock: Yes, I want to put that 1n the
page 51 ) record.
The Court: Do you object Y
1\{r. }fay: Yes, sir.
The Court: Yon can show he is a licens~d driver, if there is
any question about that.
l\Ir. "\Yhitlock: I note an exception to your Honor's ruling·
on both of the last rulings.
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*

*

*

*

*

Note : Thereupon the Court and counsel returned to the
Court Room, where the jury was taken down to the parking
lot and to view the school bus involved in this case :
The Court: Gentlemen of the Jury, you all can observe the
school bus, anything you want to observe about it, and then
counsel may have some particular items they want to call your
particular attention to. You may walk around and look at it.
Mr. Whitlock: I think the point in controversy was the distance from the wheel to the edge of the body, how much distance there was, and I suppose they have observed
page 52 ) that.
The Court: Is there anything else you want to
call their attention toT
Mr. Whitlock: I think they might observe the rear wheel as
lined up with the front wheel, whether it is in line with the
outside rear wheel or inside rear wheel, or whether it is in
between.
Mr. Purcell: And the amount of overhang which they have
observed. We concur in that.
The Court: Gentlemen, counsel want you to observe the
front wheel and rear wheel, the alignment there, and about
the overhang.
Is there anything else Y
Mr. Whitlock: It might be well for then1 to observe where
somebody would step if they came off the bus.
Mr. May: They might see those mirrors and see the view
from them.
Mr. Whitlock: It might be nearer where a person would
normally step when he gets off the bus.
The Court: All right, gentlemen, you may observe the step
and the distance from the ground.
page 53 ]
Is there anything further you want them to
observe about the bus?
Mr. May: There is going to be testimony, perhaps, about
the view the driver would have by his mirror, if the jury would
care to observe them from the seat.
The Court: If you want to go inside the bus you may do so.
Mr. May: Now, Judge, I thing the jury should view the
scene of this happening.
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The Court: ~Ir. ·whitlock, do you concur
view the scene T
Mr. Whitlock: I have no objection.

*

*

*

*

111

the 1notion to

*

The Court: Gentlemen, this is the scene of the case that you
are trying.

*

*

*

*

*

*

*

*

*

*

page 56 ]

Note: Thereupon, the view was concluded, and the ·Co~rt,
jury and counsel returned to the Court ·Room, where the following proceedings were had in the presence _of the jury;
the witness Lavert Woolfolk resuming the-witness
page 57 ) stand upon direct examination.
By Nir. Whitlock:
Q. Mr. Woolfolk, do you know how long or how much experience Mr. Ray Berry1nan has had in driving tractor-trailers
of the type he was driving at the time this accident occurred?
A. I would say he had been driving that particular kind of
vehicle off and on for five years, not on a regular basis· but
he had been driving that particular kind of vehicle at different
intervals for five years.
Q. Do you know the type trips that he nmde Y
A. Yes, sir.
Q. Will you briefly describe the type trips and hauls that he
~&T

.

~Ir.

Purcell: We will object to th~t. as being immaterial.··
The Court: The objection is sustained, was he f..a:miliar with
thir-; particular road, driving this road?
·

A. Yes, sir.
Q. Who went with you to the scene of the accident,, if anyone? Did anyone go 'vith yon to the scene of the accident f
·
A. Yes, sir.
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page 58 ]

Q. Who was it f
A. John Ronquest.
Q. John RonquestY

A. Yes, sir.
Q. Did he get out of the vehicle there Y
A. Yes, sir.
Q. Where did he go after he got out of your vehicle Y
A. He went with me, and the first thing we did, we went
down to examine Berryman to see if he was still alive and he
didn't have any pulse, so I told John to go on overMr. Purcell : Objection.
The Court: The objection is sustained.

Q. You canot say what anyone said, but what you did Y
A. What he did or I did Y
Q. What either of you did.
A. Well, after Berryman didn't have any pulse John went
on over the hill to flag traffic until someone in that capacity
came.
Q. Do you know where Mr. Ronquest is today Y
A. I was told he was in the hospital.

*

*
CROSS

*

*

*

EXA~IINATION

By Mr. May:
Q. Mr. Woolfolk, you have testified as to the equipment, as
to this truck and trailer, and I believe perhaps you
page 59 ] are the first witness, who apparently has expert
knowledge of them. Are you familiar with the type
of equipment, both tractor and trailerY
A. Yes, sir.
Q. With reference to that knowledge, how would you descri'be
that to us, that equipment?
A. My familiarity with it Y
Q. Yes, sir.
Mr. Whitlock: Are you describing this particular vehicle Y
Mr. May: This vehicle, I understood he knew it.
Mr. Whitlock: I didn't understand that.
A. Well, I have in the past twenty-seven years owned and
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operated equipn1ent such as this and that 1s !lny fa1niliarity
with this particular piece of equipment.
Q. What was the make of both pieces of equipn1ent 1
A. The tractor was a B-61 :Niack, made by ~lack 1\iotors.
The trailer was a Fruehauf Trailer, made by Fruehauf Trailer
Company.
Q. Have you used those 'f
A. Yes, sir.
Q. 1 believe this particular equipment at one time - did
you have the body later'
A. I bought the trailer after the accident.
Q. 1\ir. \Voolfolk, how many pieces of equipment
page 60 ]
did :Mr. Goodwin have of this nature?
A. Well, I know he had the one tractor, the B-61 Mack, and
at one time he had two trailers; at that particular time of the
accident I don't know whether he had one or two.
Q. But he did have, so far as you kno,v, just the one tractor?
A. Yes, sir.
Q. Does he have that now~
A. Yes, sir.

1\fr. Whitlock: If your Honor please, I don't know whether
he is talking about the same vehicle involved here or not.
A. I an1 speaking of the sanw.
1\ir. Whitlock: The same vehicle?
A. Yes, sir.
Q. And he just has the one lVIack tractor, now Y
A. Yes, sir.
Q. Which is the same one he had that was involved in this
accident?
A. Yes, sir, and that is my knowledge of it.
Q. Now, in your experience in - If I use the iinproper
terms, why I overlook that too-. Will you please, sir, tell.us
was this dressed lumber that -was carried that day or 'vas
it rough?
·
page 61 ]
A. Well, it was - the particular load that he
had on in this accident was lx6 oak, and it had
been dressed through the planer to 7/8th, and then put back
through and resawed, rcsawed so you actually come out with
a piece of lumber dressed on one side and one side was rough.
Q. Were you fan1iliar with the ditch there before this accident?
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A. My familiarity with the ditch that the Berryman or Goodwin truck went into in this accident. No, I didn't know that
ditch was there as deep as it was.
Q. Was it covered to some extent at that time by undergrowth that had concealed its true nature to some extent?
A. Yes, sir.
Q. In fact to a large or very large extent, did it not?
A. Yes, sir.
Q. What is the width of the body of this equipment?
A. Of the trailer?
Q. Of the trailer, yes, sir.
A. From outside to outside it is eight feet, ninety-six inches.
Q. When we get to the trailer, do they have one mirror, outside mirror, or two? The tractor, I mean.
A. Actually they have four; they have two on each fender,
mounted about center way of the fender. In other words this is
the fender, it would be about here, and also on
page 62 ] each door there is a West Coast Mirror. There are
four mirrors, that is ICC equipment and he operates under ICC regulations.
Q. What is the distance between mirrors?
Mr. Whitlock: Are you talking about this piece of equipment?
Mr. May: Yes, sir, this piece of equipment that is involved
in this case.
A. I cannot say the distance from the outside of the mirror
to the outside of the mirror on the other side; some of those
brackets are different in length, in other words, longer, the
more angle you would have on your mirror to get behind
your load, so I cannot say that.
Q. Don't you know the relative increase, as compared with
the width of the body, or is there any way to figure that, in
order to see behind you, the distance that you have to have
the mirror beyond the width of the trailer in order to see
behind itt
A. That isn't necessarily so. You can put a mirror at an
angle. In other words, as I am sitting in this chair and if
I can put a mirror out here six inches from me and see at
one angle, or I can put it in another angle and I can see further
to the left or right, depending on the angle.
Q. Do you know the distance between the other two mirrors?

Betty B. Berryman, A.clmx., etc. v. James ~Ioody, et al.

39

Lavert Woolfolk
A. On the fender1
Q. Yes, sir.
A. No, sir; that could be easily measured because they are in a certain place.
Q. I believe this plaintiff's decedent, l\Ir. Berryn1an, had
w·orked for you t
A. Yes, sir.
Q. You knew hbu well f
A. Yes, sir.
Q. You all were close friends f
A. Well, I would say no more so than hundreds of others.
Q. Certainly.
A. But I knew hin1 and he knew rne, and we had business
relations and also friendly relations.
Q. And that is true wit"h his family, too, I believe?
A. Yes, sir.
Q. Can you tell us what traffic had passed the scene of the
accident between the time it had happened and the ti1ne you
arrived?
A. No, sir.
Q. Is there any way you could tell the an1ount of traffic
that had taken place there that day before the accident'
A. No, sir.
Q. Or aftert
A. No, sir.
Q. Is it a nnlCh travelled highway, sir~
page 64 ]
A. Well, I would say that the highway - I
guess it is what we would call a secondary road,
it has a normal amount of traffic for a secondary road in
Louisa County.
Q. And by virtue of the businesses, sonw of it is rather
heavy equipment?
A. Yes, sir.
Q. And trucks~
A. Yes, sir.
Q. So, there is no way you can identify these mal'ks, you
spoke of, as coming from any particular vehicle, other than in
your opinion, is there!
A. No, not other than in n1y opinion, no, sir.
Q. These 1narks that you told us about this nwrning, did
you point those out to the officer that day~
A. I don't recall, I don 't think I did.
Q. Did you ever point then1 out to hitulj?
A. No, sir, actually those rnarks, I don't imagi1w, were

page 63 )
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visible any longer than may be fifteen or twenty minutes
after this accident because there was so much traffic there,
and especially foot prints, a crowd gathered very quickly,
an unusually large crowd.
Q. I did neglect to ask you, if I may go back. Could you
give us some idea of the weight of the equipment, the tractortrailer, and also the weight of the load Y
A. Yes, sir, I would say that the tractor-trailer
page 65 ] empty weighed approximately 21,000 pounds, and
with the load on it, I would say it weighed approximately 56,000 pounds.
Q. Divided roughly 30 and 25 T
A. Well take 21 from 56, you would have 35,000 pounds,
a 17% ton load.
Q. That is a normal load for that equipment?
A. Yes, sir.
Q. Neither too much or perhaps too little!
A. Yes. sir.
Mr. May: Thank you, Mr. Woolfolk.
By The Court:
Q. Could I ask this, Mr. Woolfolk: This lumber racked up
on the body, about how high would the top of that be from
the ground - from the road Y
A. Let me see, it was on in bundles and the bundles were
approximately three and a half feet wide ; in other words, you
would put one bundle on one side of the trailer and one on
the other, and it was approximately, I would say, two feet
high, so that the top bundle - the top of the top bundle was
approximately eight to eight and a half feet from the ground.
Q. How far was the top of the cab from the ground Y
A. The top of the cab fron1 the ground 'vas approximately,
I would say, seven and a half to eight feet.
page 66 )

The Court: Are you through with this witness?
Mr. Whitlock: I want to ask this question.

RE-DIRECT

EXA~:IINATION

By Mr. Whitlock:
Q. You testified that these n1irrors were attached on to
the tractor and fenders of the tractor, do you know the width
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of the tractor at the place where these 1nirrors W(~l'P hooked
onT
A. Yes, sir, approxinuttPly five fC?et; they are nwunted on
the door, they swing with the door, if you open the left door
the one on that side would swing with the door. So, it is the
width of the cab at the windshield, and I would say it is
approximately five feet.
Q. Do the mirrors mounted on the feuder, do they stick out!
A. They do not protrude, as a matter of fact they arc inside
the outside of the fender six to eight inches.
Q. Could you tell the jury whethe1· Ol' not any commercial
vehicle or lumber truck or anything· of that type had been off
the hard surface on to the hard surface in that area at the
tin1e this accident occurred?
Mr. 1\iay: If your Honor please, the witness has stated
that he clidn 't know what traffic bad been there at that time.
V·-l e submit that is the conclusion of the question.
The Court: The witness did sav lw didn't
page 67 ] know anything about the traffic, eitl;C?r hefore or
after the accident.
~Ir. Whitlock: l'Iy question was w1wthcr there was any
commercial enterprise there in the area that would l1ave
commercial vehicles that would have corn~ from off the hard
surface road on to the hard surface road anvwhcre in· that
immediate area.
~
1\ir. Purcell: He couldn't possibly know that, your Honor.
'Ve object, it would be purely speculation.
The Court: He can testify about his own knowlrdge ahout
any commercial industries there, if that is the question.
Do you know'
1\:h·: ~Iay: "\Ve respectfully reserve the point.

A. Yes, I know.
The Court: Can yon answer the question fron1 your own
knowledge'
A. Yes, sir.
The Court: Go ahead and answer it.
A. The only enterprise in the Bucknel' connnunity within
a radius of ten miles, I would say, is our hunher tnill there
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at Buckner, and there 'vere no trucks in or out during this
period of time.
Q. Within the area of one mile of the scene of
page 68 ]
the accident, would you tell the jury whether or
not there were any commercial enterprises that trucks would
have come from off the hard surface on to the hard surface!
Mr. Purcell: We object to that, that is the same question.
The Court : The ruling will be the same, if he has personal
knowledge.
Mr. Purcell: We note an exception.
A. There is no enterprise within a mile of the scene of the
accident that any commercial vehicles would be operated to
and from.

Mr. Whitlock: All right, sir, that is all.
The witness stood aside.
Mr. Whitlock: Our next witness would be John Ronquest.
I will say to the Court that the information I have The Court: He is not here.
Mr. Purcell: Objection.
Mr. Whitlock: I don't know whether he is here or not, I
would like to call him as a witness.
Note: Thereupon, the witness John Ronquest was called
by the Sheriff and did not answer.
page 69 ]

Mr. May: Judge on the question of further
testimony, I think, perhaps, we should see the

Court.
The Court: You want to see the Court in chambers!
Mr. May: Yes, sir.
Note: Thereupon, the Court and counsel retired to chambers, where the following proceedings were had :
Mr. Purcell: Our motion is to strike that portion of Mr.
Woolfolk's evidence in reference to tracks; he has testified
about some mud tracks, which stopped within twenty feet
from where the truck stopped, that is twenty feet west of
where the truck stopped ; he has testified further, and I call
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the Court's attention to tho fact that that is two hundred and
sixty feet, that is my recollection, from where the bus stopped,
west of where the bus stopped; his testimony is further that
he doesn't know what other vehicles passed that point prior
to the accident and innnediately after the accident, and to say
that this mud in the road was left by thiH buH is pure speculation and improper to go to the jury, and we feel
page 70 ) that the jury should be instructed at this point
that they will disregard that testin1ony.
The Court: I will have to overrule it, it is a physical fact on
the road that the witness observed and sa'v and has testified to.
Of course, the conclusion to be reached is up to the jury.
Mr. Whitlock: It is also very much premature, we have other
evidence on this subject.
Mr. :Niay: On that representation, sir, we have to permit it
to g·o on, but Judge, to hold that this n1ark within two hundred
and fifty feet of where the bus stopped, and also when the witness testifies that he has nothing but opinion as to what that
mark came fr01n, we do desire to take issue with you on that.
Mr. Whitlock: You don't contend that the accident occurred
where the bus stopped, do you'
The Court: Two hundred and fifty feet 1
~Ir. :Niay: It is two hundred and sixty-four feet.
The Court : From where the bus stopped f
Mr. 1Yiay: From where these so called n1ud marks stopped
to the back of the bus.
The Court: How far would that be to the point
page 71 ] opposite where the truck ran off the road?
:Nir. Purcell: He said the marks stopped within
twenty feet west of where the truck stopped.
Mr. 1\tiay: That would be two hundred and forty-nine feet.
:Nir. Whitlock: You know the truck and bus didn't hit each
other.
Mr. ~{ay: What we are doing· is talking about the marks.
Here are the marks ending, these marks 've have asked you to
tell the jury to disregard, stopped, if you add on the fifteen feet,
two hundred and sixty-four feet from the bus, and we say to
show· any marks that far away from where the bus is stopped
or parked is not any evidence of negligence. So far as being
any evidence of negligence I don't think it is.
M:r. Whitlock: You take the position that when two vehicles
are n1oving toward the accident, one at one speed and another
at a speed of thirty-five to forty miles an hour 1\{r.l\tiay: The speeds are not concerned.
~[r. vVhitlock: I think it is concerned; I think that if a Ulan
is going· to wait until he collides with a vehicle
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page 72 ]

before he gets on his side does have a lot to do with
it.
Mr. May: It is nothing but space that we are concerned 'vith
on this motion.
Mr. Whitlock: It is a question of how soon the man took some
precautions to keep from colliding with the truck.
Mr. May: The marks two hundred and sixty feet back are
in no way connected with the bus.
Mr. Whitlock: We will connect them with the bus.
Mr. May: Mr. Whitlock represents that he will connect them
with the bus, as I take it, and if he does, of course, our motion
is premature.
The Court: I am thinking now that even though they are not
hooked up, Mr. Woolfolk testified that he was familiar with
where the bus turned around, which we all saw and it was
turning around place, and these tracks, as I understand it,
were within twenty feet of where the truck went off the road.
Mr. Woolfolk hasn't undertaken to say that these marks were
made by the school bus, he simply testified that these muddy
tracks were there, neither wet nor dry. Now, whether you
connect that up with the school bus or not I would
page 73 ] allow that in as any other descriptive part of
the scene, it is not saying it was made by the bus,
Mr. Woolfolk didn't say it was, and when you asked if it was
an opinion he said, yes.
Mr. May: I didn't ask his opinion.
The Court: He said it was only a matter of opinion; that is
not substantive evidence at all to say that the bus made them,
but it is a physical fact coupled with his other evidence and
the bus could have made it.
Mr. Whitlock: And also coupled with the fact that there
were no other commercial vehicles in the area.
The Court: So, the motion is overruled.
Mr. May: We respectfully except.

*

*

*

*

*

R. C. HARTLEY,
another witness called on behalf of the plaintiff, being first
duly sworn, was examined and testified as follows :

page 74]

DffiECT EXAMINATION
By Mr. Whitlock:
Q. State your name, age and occupation!
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A. I am a farmer, I am fifty years old.

Q. Where do you livef
A. Buckner.
Q. How far do you live frmn the scene where this accident
happened in which Ray Berryman was killed Y
A. I imagine it is a quarter of a mile.
Q. Do you live on the farn1 adjoining· the road there?
A. Yes, sir.
Q. Did you go to the scene of the accident?
A. I did.
Q. When did you go f
A. Just as soon as my wife said she thought she heard a
·
wreck.
Q. Who was there when you arrived?
A. James ~Ioody and a bunch of school children, four or
five or six.
Q. Did you see either of the vehicles before the accident?
A. I didn't, my wife did.
Q. Did you see the school bus there after the accident T
A. Idid.
Q. Could you tell the jury where the school bus was parked
on the road in reference to the hard surface?
A. It was on the right hand side.
page 75 )
Q. On the right hand side of the road T
A. Yes,-sir.
Q. Could you tell the jury whether or not there was any distance from the school bus' right wheels to the edge of the hard
surface when vou arrived there Y
A. Well, I would say it was from ten to hvelve inches.
Q. Is that taking into consideration any part of the shoulder?
A. I am speaking of the blacktop road.
Q. That is not taking into consideration any part of the
shoulderY
A. No.

*

*

*

*

*

CROSS EXA1\IINATION
Bv ~Ir. Purcell :
·
Q. 1\fr. Harley, when you arrived at the scene
page 76 ) You sav .James ~looclv was there and the children
were there?
.
A. That is right.
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Q. Was anybody else thereY
A. No, no, sir, there wasn't.
Q. Did you leave at once T

A. I left at once.
Q. And went to get help T
A. No.
Q. Did you get out of the carY
A. No, I didn't I drove to the back end of the trailer and
James said, ''I think the poor fellow is dead,'' and I backed
up-

Q. You backed up?
A. I backed up all the way to the first road to the left.
Q. .And went to get help Y
A. Yes, sir. I stopped at Jones', Martin's and Wes Anderson's.
Q. Did you come back to the scene 7
A. Yes, I did. Lavert told me to get my tractor and I had
some chains. I had right much trouble starting the tractor, it
hadn't been started in a long time, and when I got back quite
a crowd had gathered.
Q. Did you look at the truck in the ditch when you came down
there!
page 77 )
A. Yes, sir.
Q. The lumber had shifted forward and had
pinned Mr. Berryman in the truck, hadn't it?
A. The deck on the side behind Mr. Berryman had.
Q. That had slipped completely forward over the cab f
A. That is right.
Q. Do you know whether it was hooked with a chain or
hooked with a band or how it was tied together Y
A. It was banded and chained on the side.
Q. But the boards or lumber on the left front had slid forward on the cab T
A. Yes, sir, and pushed the cab in behind him.
Q. Did you get out and make any measurements at allY
A. I never did.
Q. What you are saying is that the truck wheels, or are you
speaking of the wheels when you say it was ten to twelve
inches from the side of the hard surface T
A. I am speaking of the hind wheels, I never noticed the
front part.
Q. They appeared to you to be ten to twelve inches on the
hard surface?
A. Ten to twelve inches to the edge of the blacktop road.
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Q. You made no measurement, that is what you saw?
A. I noticed it when I came back the second time, I didn't
notice it the first time.
Q. Did you look at the front wheels Y
page 78 )
A. No, I didn't notice the front wheels Y
A. No.
Q. These back wheels are duo-wheels, are they not!
A. That is right.
Q. Now, was there in general foliage over that ditch at that
time!
A. It certainly was.
Q. Itwas?
A. It was weeds and they were just as high as the road and
it was over that ditch: So many people didn't know it was there,
I was one of the few that knew it was there.
Q. You were one of the few that knew it was there and most
people didn't know it!
A. A lot of people didn't know it. I went along there with
machinery and didn't have room to pass there if I passed
anybody right at that particular place.
Q. Mr. Hartley, when you came back to the scene you made
no measurements of these wheels Y
A. None whatsoever.
Q. And the Trooper was there Y
A. The Trooper was there and the road was full of people.
Q. And I reckon you thought like everybody else that the
Trooper would make the necssary measurements?
A. I thought so.
page 79 ]

*

*

*

*

*

RE-DIRECT EXAMINATION

By Mr. Whitlock:
Q. When you came back the second time had the bus been
moved from the place it was on the road, up or backwards 7
A. I don't think so, it looked to be in the same place.
Q. And I believe you said that Lavert said something.

*
page 80 ]

*

*

*

*

MRS. R. C. HARTLEY,
another witness called on behalf of the plaintiff,
being first duly sworn, was examined and testified as follows :
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DIRECT EXAMINATION
By Mr. Whitlock:
Q. Your nan1e is :Nirs. Coles Hartley 1
A. Yes.
Q. And you live with your husband ncar the scene of this
accident, is that correct 1
A. Yes, sir.
Q. You were living there nt the time this happened, is that
correct?
A. Yes, sir.
Q. Did you see or hear this accident when it occurred 1
A. Yes, sir, I was at my kitchen window and just happened
to look out and I saw the school bus go down first, and a few
minutes later I saw· this red trailer and that went on down.
1\fr. Purcell: ~lay it please the Court, I don't know that we
have established how far that is from this scene.
:Nir. Whitlock: We will try to do that.
:Nir. Purcell: Until that is established I don't think this is
adn1issible.
The Court: The witness says she saw it, but you
page 81 ) may show how far it is.

Q. Before you get into that, you testified that
you saw this ·school bus and truck go by. Can you tell us how
far your home is from the road T
A. They say it is a quarter of a 111ile frmn the house; smue
of them said it is one thousand feet from my house over to the
highway, that is what Herbert Thompson told us, I didn't
think it was that far.
Q. You have clear visibility from your home to the highway!
A. I can see it real plain, I can see the traffic across there.
Q. Would you tell the jury what you saw just prior to this
accident?
A. I was at the window and the red truck went on down and
in just a few n1inutes I heard a real loud noise over at the
pond, the lower end of the pond. I went to the couch where my
husband was asleep and woke hin1 and I told him I heard a
great noise and it sounded like a wreck, and he said he didn't
think it was. I told him to come on over to the window that he
could hear the horn blo,ving, the horn was just blowing continuously.

Betty B. Berryman, Admx., etc. v. James Moody, et al. 49
Mrs. R. C. Hartley

Q. Do you know what was causing the horn to blowY
A. Well, I was toldpage 82 ]

Mr. Purcell: Objection.
The Court: Sustained.

Q. You can't tell what someone told you.
A. No, I don't know why the horn was blowing, but it was
blowing.
Q. Was it the horn on the truck or busY
A. I don't know, I was told it was the truckMr. Purcell: Objection.
The Court: The objection is sustained.
Q. You say you saw the bus come by and a few minutes later
the truck came by. Which way was the bus goingT
A. I only saw it one time, it was going down.

By the Court:
Q. What do you mean by downY
A. Going down to the place where they turn around at
Henry Cosby's place, where they carry children.
By Mr. Whitlock:
Q. At the time you saw the bus it was going in the same
direction as the truck T
A. Yes, sir, both were going toward Fredericks Hall.
Q. Can you tell me anything about the speed T
Mr. Purcell: Objection, a quarter of a mile awayA. No, I couldn't tell you, it seemed like an average speed.
Mr. Purcell: We object to that.
The Court: The objection is sustained.
page 83 ]
Disregard that, gentlemen.
Q. Can you tell the jury anything about the manner that
the truck was travelling, the noise it was makingY
A. Well, it wasn't making any noise, as far as that was concerned, I only saw it from the window, I wouldn't have heard
it if I hadn't been standing at my kitchen window; it wasn't
making any noise.
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Q. Did you know this truck or recognize it as to what truck
it was!
A. No, sir.
Q. Did you see the school bus there on the roadafter the accident?
A. Yes, sir, I was in the car with my husband, we went to
the place.
Q. No,v, tell us where the school bus was parked with reference to the edge of the road T
A. Well, it seemed to me it was ten or twelve inches still
on the hard surface road.
Q. Ten or twelve inches on the hard surface road from
where!
A. I noticed the front wheels.
Q. That was the right front wheel was ten or twelve inches
on the hard surface road from the edge of the bard surface
road!
A. Yes, sir.
page 84 )
Q. Did you stay there when your husband left ·t
A. No, sir, we never got out of the car; he
backed the car up to Herbert Thompson's road and we went
to Buckner and then he carried me home and I didn't go huck
to the scene the second time.

*

*
CROSS

*

*

*

EXA~IINATION

By Mr. Purcell:
·Q. You didn't go back to the scene the second time!
A. No, sir, I certainly didn't.
Q. And where the tires of this hus were on the road was
from your observation fron1 your car as it. was backing?
A. Yes, sir, the children were !';tanding in front of the bu!';
and so was the driver.
Q. Did you get out of your car 1
A. No, sir, I didn't.
Q. Did your husband pu11 on down pretty close beside the
truck?
A. Yes, sir.
Q. And then you all backed back up t
A. Yes, to Herbert Thmnpson 's road, you know before we
get to our gate.
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Q. And it was while your car was backing up there that
you observed these tires Y
A. Yes, sir, just while I was there.
page 85 ]
Q. You made no measurements, of course Y
A. No, sir, I just estimated it.
Q. Can you tell us how far you were away from the vehicle,
Mrs. Hartley, when you observed the tires!
A. At the car down at the placeT
Q. Yes.
A. Well, I reckon we were as far as from here to there that rail.
Q. In other words, you observed it as you backed passed the
bus going on up the hillY
A. Yes, sir, as we came on up to the place.
Q. And your husband was driving!
A. Yes, sir.
Q. And you were on the right side of the carY
A. Yes, sir.
Q. Was anyone else in the carY
A. No.
Q. Were the school children out of the busY
A. Only a few, I would say three or four.
Q. And James Moody was there Y
A. Yes, sir.
Q. He was present putting out flares and things of that
kind!
A. Yes, sir, and he asked us to go get help.
By The Court:
Q. Did you pass the bus, Madam Y
A. No, sir, we didn't pass it because we was
right up at him, we didn't go by him, we backed back, we
didn't go straight on when we got to the place.

page 86 ]

Mr. Purcell: You asked her if she passed the bus.
The Court: Yes, because I understood her husband to say
that he did pass it.
A. No, because the bus man asked us to go get help, he said
all we need is help.
By Mr. Purcell:
Q. Did you go down to the truck Y
A. No, sir, he didn't go to the truck; no, sir; I saw it but I
didn't go to it.
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Mr. Purcell: I have no further questions.
lVIr. Whitlock: If your Honor please, I would like the record
to show the distance from where she is sitting to the rail.
Can we agree it is fifteen fe<'t upproximatelyt

*

*

*

*

*

*

*

*

*

*

page 87 )

WOODROW PLE~I~IONS,
another witness called on behalf of the plaintiff, being first
duly sworn, was examined and testified as follows :

DIRECT

EXA~IINATION

By 1\{r. 'Vhitlock:
Q. State your name, age and occupation!
A. W. W. Plemmons, Bumpass, age fifty-three.
Q. How long have you been living at Bumpass~
A. Seven years.
Q. Where did you live previously1
A. In Washington, D. C.
Q. Did you. go to the scene of this accident, in which ~ir.
Berryman wa!s killed T
A. Yes, sir, I went late after the accident had happened;
it was, I 'vould say, two hours probably or mor<', I don't
know, after the accident.
Q. Do you' know exactly what tinw the aceidcnt happened!
.
page 88 ]
A. Actually I don't know
Q. Had Mr. Berryman's body been removed
from the truck when you got there?
A. No.
Q. Do you know what tin1e you got there!
A. No, sir, I don't.
Q. Was the school bus there when you arrived!
A. No, sir, I met the school bus.
Q. You met the school bus f
A. Yes, sir.
Q. How clQse was the school bus to the scene when you
met it~
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A. The best I remember it was somewhere below Mr.
Hartley's gate there.
Q. That is Mr. Coles Hartley, who just testified Y
A. That is right.
Q. Did you stop at the scene of the accident?
A. I went by and parked and walked back almost to the
truck, and then went and got back in my truck and went on.
Q. Was the Trooper there then Y
A. I think so.
Q. Do you remember seeing the Trooper!
A. No, sir, I don't; I didn't go all the way up to where the
crowd was at, I got to talking with some of the others and
went and·got in my truck and went on.
page 89 ]
Q. You came from your home at Bumpass when
you came there Y
A. That is right, I came from the store.
Q. You went by it, that means you came by in this direction,
is that correct?
A. Yes, sir.
Q. There is a little hill on this side of the accident scene,
where did you stop in reference to that hillY
A. I stopped - I got out off the road quite a ways this side
- west - of the little hill you are referring to where the
accident occurred.
Q. Did you notice anything on the road that attracted your
attention as to where any vehicle had gone along on that road
in that area, and if so tell us where it was, if you did see it!
Mr. Purcell: I will object, this is two hours after the
accident, according to the witness' own testimony.
Mr. Whitlock: If your Honor please, I think the witness
says he doesn't know when the accident occurred; that was
why I 'vent into detail to question him about his statement.
The Court: Any way, when he got there the school bus had
been moved, and he did estimate it at about two
page 90 ] hours.
Mr. Whitlock: He said he didn't know when
the accident happened, I am not trying to determine that
from this witness, I am trying to trace these marks.
The Court : I understand, but there had been considerable
traffic by there before this witness arrived. Isn't that true f
A_. Yes, sir, there had been quite a bit of traffic in both
directions.
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The Court: The objection is sustained.

Q. Mr. Plemmons, on the road there did you see any Inarlu.;
coming from the side of the road or any road coming into tlw
hard surfaced road anywhere along in that area?
Mr. Purcell: Again we object as being too re1note.
The Court: The objection is sustained.
Mr. Whitlock: If your Honor please, I note an exception
to your ruling and dismiss this witness with the right to call
him later.
The Court: You have him on the stand, question him now.
1\Ir. "Whitlock: I do that because of the two hours. I think
I will have to put another witness on to testify as to the time.
He testified that he didn't kuow when the acpage 91 ) cident occurred, but he did know that he n1et
the school bus at }Ir. Hartley's gate.
The Court: He testified there had been considerable traffic
by there.
Ivir. Purcell: And there was a whole group of people standing down at the scene of the accident.
Ivfr. Whitlock: I will be glad to discuss it furthcl' with you
in chambers.
The Court: No, I don't want to discuss it. Let's move
along.
Mr. Whitlock: Can I reserve the right to call this witness
later!
The Court: Do you propose to take the witness off the
stand and then talk with him.
Mr. Whitlock: No, I don't propose to talk with hin1, I want
to put another witness on to clarify the time when the accident occurred and when the school bus left the scene.
The Court: I will let you call your witnesses as you see fit.
I am not going to pass on whether you can call him back or
not at this time.

Q. Mr. Plemmons, do you know where the school bus turns
around on that road t
page 92 J
A. Yes, sir.
Q. Are you familiar with that area 1
A. Yes, sir.
Q. Did you see that area on the day this accident occurred f

A. I did.
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Q. Would you tell the jury the condition of that area on the
day this accident occurred 7
.
A. Well, it had been a vehicle turn around Mr. May·: If your Honor please, we have been over that.
We thought he was getting ready to show the condition of
that road.
The Court: It· was not a responsive answer. The question
was: Did you observe the condition of the place it turned around, and not whether a vehicle had been there.
Q. What was the condition of the area there where the bus
turns around Y ·
A. Well, you mean the dirt 7
Q. The condition of the ground.
A. Well, it was dirt where he backs up in-

Mr. May: We object to that. Just tell us the condition.
The Court: Was it dry, dusty or wet 7
A. Damp-verydamp.
Q. Very what 7
A. Damp.
Q. Very damp 7
A. Yes, sir.
Q. We viewed that area today and I noticed that there was
some gravel and tar chunks put in that area, do you know
whether that was there at the time this accident occurred, or
notY
A. I don't think so, sir.
page 93 ]

Mr. Purcell: We would object to that.
The Court: Do you know?
A. No, sir, I don't know, I haven't looked at it lately, I
don't know how it looks now because I haven't looked at it.
Mr. Purcell: Were there any tar and gravel chunks in that
area on that day, when the accident occurred!
A. No, sir.
Q. Can you tell the jury whether or not there were any
tracks leading from that area on to the hard surface 7
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Purcell: Objection. vVe have been over that.
The Court: Any tracks leading from tl1at point on to the
hard surfacel
Mr. Whitlock: Yes, sir.
The Court: All right you may answer that.
page 94 )

A. Yes, sir, there was.
Q. Will you describe those tracks to the jury Y

Mr. May: Just a minuteThe Court: What portion of the hard stu·face1
Mr. May: I may have misunderstood the court, but I was of
the understanding that there had been so much traffic over this
in two hours that nobody could testify as to what tracks there
were.
The Court: Do you know whether other vehicles had used
this place for turning around after the accident!
A. No, sir, I couldn't say.
~Ir. Whitlock: All right, sir, that is all the questions I have
for this witness; I wish to reserve the rig·ht to call him back
after I have established the time after the accident.

*

*

*

*

*
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l\Ir. Whitlock: If your Honor please, I don't
know whether I noted an exception on the question
you wouldn't permit 1Ir. Plemmons to answer as to the
tracks, and I will note an exception on that.
RAY}IOND DUNNIVAN,
another witness called on behalf of the plaintiff, being first
duly sworn, was examined and testified as follows.
DIRECT EXAl\IINATION
By 1\Jfr. Whitlock:
Q. State your name, age and occupation.
A. Raymond Dunnivan, thirty-five, log turner.
Q. Rayn1ond Dunnivan, nge thirty-fiveA. And log turner at the sawmill.
Q. Who do you work for?
A. Earle Stanley.

Betty B. Berryman,

Admx~, etc~

v .. James. Moody, et al. 57

Raymond Dunnivan
Q.
A.
Q.
A.
Q.
A.

Where do you live?
Buckner.
·
Buckner!
Yes.
,: ·
Do you live right h1. Buckner 7 ·
Right at Jones' Store.
Q. Were you living there at·the time this accident
page 96 ] occurred Y
·
A. Yes, sir.
Q. Did you go to the scene of the accident Y
A. Me and John Ronquest and Mr. Tate was the ·first·three
that were there, and Lavert pulled in right behind us.
.
Q. When you arrived there was noone at the scene other
than Mr. Moody and the school bus children and Mr. ~erryman Y
A. That was all, and Mr. Tate was walking down the hill.
Q. What Mr. Tate was that 7
A. He used to live right there the other side· of Fredericks
Hall, I .cannot think of his first name.
Q. Is he living· there now 7
A. He lives in Gordonsville now.
Q. Where did you go when you arrived at the scene?
A. I went up to the school bus to see if the school bus was
hit and it wont, and then I went on down to the truck and
looked at him and Mr. Tate. sajd there wasn't anything he
could do.
Q. Was Mr. Moody, the driver of the school bus, .there!
A. He was standing on. the left side of. t~e front fender when
we got there, him and two or three of the children.
Q. Could you tell us where the school bus was ·stopped with
reference to the hard surface of the road 7
A. The hind wheels, as far as I could see, was up on the
tar about that far.
.
.
Q. Do you mean there was that much distance
page 97 ] b.e.twee.n. the right hand wheel on the bus and the
right hand edge of the surface Y
A. Yes, sir, about that far.
1

Mr. Whitlock: Could we agree that is a foot Y
Mr. May: Approximately a foot.
A. Lavert said to get the lumber off the cab and we started
unloading the lumber that was on top of the ct:tb.
· Q. What was going on at the Berryman truck when you
arrived Y
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A. No, sir, there wont nobody there but ~Ir. Tate.
Q. Was there any noise or anything going· on 1
A. No, sir.
Q. Where did you go after you got to the truck?
A. I never went no further than passed the cab, that is as
far as I went.
Q. You say you went there with ~Ir. John Ronquest?
A. Yes, sir.
Q. Did he stay there at the truck?
A. He stayed a little while and then he weut on up the road
on top of the hill and flagged.
Q. That was up this way~
A. Yes, sir.
Q. Did you ever go that way at all 1
A. No, sir, as soon as Lavert got there we
page 98 ) started unloading the lumber, getting the lumber
off.
Q. Did you see any tracks on the road1nade by any vehicle 1
A. I will tell you I didn't look, what I mean is I don't know,
but after they started unloading the lun1ber, we got that off.
~Ir.

Whitlock: Witness 'vith you.
-CROSS EXAl\£INATION

By :Mr. Purcell:
Q. You say you started unloading this lumber Y
A. Yes, sir.
Q. And you say you are a log turner at the sawn1ill T
A. Yes, sir.
Q. How wide was this lumber?
A. I don't know exactly the width it was, I guess about six
inches, and about that thick, they cut all kinds of sizes.
Q. Was it pine or oak?
A. Oak.
Q. Was it dressed on both sides?
A. One side.
Q. Was it dressed top and botton1?
A. Just on one side.
Q. How about the sides?
A. I couldn't truthfully tell you, as far as my knowledge, I
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page 99 )

couldn't say; T don't think it was dressed but on
one side.
··
Q. And you don't recall about the edges of· the

lumberT
A. No, I dont.
Q. It was approximately lx6, wasn't itT
A. No, it was lx6, it was about that thick.
Q. Less than an inchf·
A. Yes, sir.·
Q. HowlongT
A. Tenfeet.
Q. Was it•bandedT
A. Yes, sir.
Q. How much was in a bandY
A. I couldn't tell you.
Q. Did it have a chain·on itT
A. Yes, sir. · ·
Q. What kind of chain·f
A. One of these ordinary lumber chains.
Q. And it had slipped Y
A. The lumber had slipped, yes, sir.
Q. The left portion of the load of lumber had slipped and
gone over the cab!
·
A. Both of the bundles were, but one bundle went that much
on the-side of the cab, you know went that way.
Q. Was the chain broken T
A. BrokenT
page 100 )
Q. Yes.
A. No.
Q. If you don't know just say so.
·
A. No, it wasn't broken, I don't think so, I didn't check it.
Q. Did you check the dog, the thing that holds it together T
A. I didn't even undog it.
Q. Now, did you make any measurements of how far this
truck was on the road 7
A. No, I didn't.
Q. You were primarily interested in getting Mr. Berrym.an
out and in helping to get the lumber off the cab, weren't you f
A. Yes, I couldn't tell you about footage like that, because
I don't know.
Q. That was your prime interest at the time, and as to how
far the bus was on the road or not on the road you were not
worried about that f
·
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A. I looked at the bus, all of us looked at it; I looked to see
if it was hit.
Q. Did you look at the front wheels 7
A. No, I didn't; I went to the truck and looked around like
this.
Q. Was the officer there when you were there?
page 101 ] A. No, sir.
Q. Had you left before the officer arrived t
A. I couldu 't tell you now, because Bub Goodwin sent nw to
his wife's to get a bull dozer to pull the truck out, and there
was a whole crowd there and he might have been there aud
I not seen him; he could have been there as far as I know.
Q. There were a whole lot of people theref
A. A right smart crowd.
Q. Ho,v many cars were there f
A. I don't know, I didn't count thmn.
Q. vVere there any other trucks COine up there 1
A. I didn't see none, not while I wa~ there.
Q. But a whole lot of curs were there T
A. Yes, sir.
Q. You say you were the first one to get there, actually
you don't know .whether you were the first one or not, do you T
A. Coles was the first one, he come down to the store and
got:US.
Q. And it is perfectly possible that son1eone had been there
even before Coles Hartley 'vas there!
A. Yes, sir. What I am getting at is as far as Coles we was
the first ones, Coles cotne down to the store and got us.

*
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CHARLES J. BROWN
another witness called on behalf of the plaintiff,
being first duly sworn, was examined and testified as follows:

page 102 ]

DIRECT

EXA~IIN A TION

By 1\ir. Whitlock:.
Q. Your name is Charles Brown, iH thnt correct 1
A. Yes, sir.
Q. How old are you, Charles!
A. Seventeen.
Q. Do you remen1ber talking with uw son1e about this accident, don't you Y
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A. Yes, I do..
Q. You were on this school bus when the accident occurred, weren't you Y
A. That is right.
Q. I believe you were flagman on the bus, weren't you Y You
had to get out and flag traffic when they· stopped and things
of that kind!
A. Yes, sir.
Q. Did you see the Berryman truck at any time just prior
to its running off the road Y
A. Yes, sir, I did.
Q. How far was the Berryman truck from you when you
first saw it?
A. Well, I couldn't tell you, I don't know.
page 103 ]
Q. Can you pick out a point in the Court Room
or outside the Court Room, a tree or building
outside, or a point in the Court Room, that would be approximately the same distance as·it was between you and the truck
when you first saw it?
A. No, I couldn't; no.
Q. Sir?
A. No,sir.
Q. Was the truck on the road - on the hard surfaeed road
when you first saw it?
A. Yes, sir, it was.
Q. Where were you sitting on the bus when the accident occurred?
A. I was sitting on the right hand side about middleway.
Q. You were sitting on the right hand side. The seats on the
bus face the front, don't they?
A. Yes, sir.
Q. Were you on the double seat on either side of the aisle Y
A. Yes, sir.
Q. Was anybody on the seat with you?
A. I couldn't tell you who was sitting on the seat with me.
Q. What, if anything, attracted your attention
page 104 ] to the truck?
A. Well, I always look in front of me any way,
when I am riding along.
Q. You had been on this school bus, when you came by the
scene where the accident occurred, earlier and went up and
turned around just a little bit above that, had you not!
A. Yes, sir.
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Q. And did you g·et out of the bus there and flag traffic while
it was turning around t
A. Yes, sir.
Q. When the school bus came back down the road towards
the scene of the accident, could - or just before it gets to the
scene of the accident it con1es over a little hill docs it not!
1t'Ir. Purcell: This is his witness.
The Court: It was a leading· question, but the jury has seen
the scene and I don't think that is material.
Q. The bus comes over a little hill just before it g·ets to the
scene of the accident, does it not 1
A. Yes, sir.
Q. Could you tell the jury where the bus was with reference
to the hard surface when it came over that hillY
A. Do you mean on the hard surface or on the shoulder f
Q. Yes. What was its position on the road?
A. When it first came over the hill it was on the
page 105 } hard surface road.
Q. Could you tell the jury how 'far it was fr01n
the right edge of the road when it came over that little hill 7
A. Approximately a foot or two feet.
Q. One or two feet?
A. Yes, sir.
.Q. After coming over the little hill, that is when you first
sa'v Mr. Berryman's truck, is it not!
A. Yes, sir, I did.
Q. Then 'vhat did ~Ir. Moody do, the school bus driver do
then?
A. Well, when he saw the truck he pulled on off to the should- ·
er to the road, and he almost stopped for the truck to co1ne by.
Q. He turned to his right then when he saw the truck, is that
right?
A. Yes, sir.
Q. But you don't know how close the truck and bus were
together 'vhen this occurred¥
A. No, sir, I do not.
Q. How do you know that Mr. 1\{oody turned his bus to the
right at that timeT
.A.. Well, if anyone drives in an autoniobile or car that they
are sitting· in, anyone can tell if the aut01nobile pulls off to the
side. lean.
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Q. vVhere you looking at him, or how could you
tell?
A. I just can tell, when I am riding I can tell by things
getting closer to the side of the.road, by· the bushes· or whatever
is up there; that is how Itold.
Q. Let's go back up to this place where you all turned around. Did the school bus get off the hitrd surface 1
A. Where it turns around~
Q. Yes.
A. Yes, it do.
Q. What was the condition of the area there where tbe.school
bus got off the hard surface? Was it dry, wet or muddy?
A. I don't know.
Q. You don't know 1
A. I don't know.
Q. Did you get off the bus after the accident happened Y
A. Yes, I did.
Q. Did you go back to the truck 1
A. Yes, sir.
Q. What was going on down at the truck?
A. Well, at the time I went down there the lumber had
pushed the cab and pushed on him, and he was alying on the
steering wheel ·and· the horn was blowing, and I couldn't do
nothing for hiln, and I went back and told the driver.
·. Q. Could you get Mr. Berryman out of the
page 107 ) truck Y ·
A. No, I couldn't.
Q. What was causing the horn to blow 7
·
A. He ·was hiying on it, the lumber had pushed him up so he
was laying on the steering wheel and he was laying right on
the horn.
1\fr. Whitloc}{: Witness with you.
CROSS EXA~IINATION
ByMr.May:
.
Q. Where were'' you - the vehicle you were in when. the
driver pulled to t4e shoulder?
A. Where
I sitting at?
Q. No, whereabouts along the road with reference to that
little ridge you were talking about- the crest you were talking
about¥
A. I don't know- I couldn 'ttell you.

was
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Q. Did you pull to the shoulder before the vehicles passed
each other?
A. Yes, sir.
Q. Did the vehicle you were in, the bus, get its wheels back
on the hard surface before it ca1ne to u stop?
Mr. Whitlock: If your Honor please, I have heard no evidence that it ever got its wheels of the hard surface. I don't
think the question is proper.
Mr. Purcell: I will be glad for the Court Repage 108 ) porter to read it back.
The Court: Here is the witness right here. He
just answered your question that as the vehicles passed the
school bus pulled its wheels over to the shoulder. It that what
you said?
A. Yes, sir.
The Court: Is that what happened?
A. Yes, sir.
The Court: Then, the next question was when did it get back
on the hard surface.
~Ir. ~Iay: Judge, we are only talking about two wheels.
The Court: I understand. He understands you are just talking about the right hand wheels.
l\tir. Whitlock: He is questioning the witness about g·etting
off the hard surface, and he is taking him as his witness.
The Court: No, the witness says he pulled over to the
shoulder.
The objection is overruled.
Mr. Whi~lock: It wasn't in response to any of 1ny questions
about that.
The Court: The objection is overruled.
Q. How 1nany wheels of the bus got on the
page 109 ) shoulder?
A. Just the right hand side, that was two, the
back and the front.
Q. What position was it when it canw to a stop?
A. Well, the right hand wheels, them two wheels, was 011
the shoulder as far as they could get.
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Q. Had they been that way the 'vh61e time after it once got
on the shoulder?
A. Yes, sir, it was.
Q. I believe you stated that the truc;k was on its right hand
side when you saw it Y
A. Yes, sir.
Q. Now, when you got off, rriay I ask how dfd you get out
of the bus?
A. Well, when I got off the bus I stepped down, I don't
know whether I stepped in the ditch· or over .it now, but I
stepped out and around the front of the bus and on down to
the truck.·
Q. What side of the road 'vas th~ -bus on when it passed
the other vehicle Y
A. On the right hand side.
Q. Comp~etelyY
A. Yes, sir.
Q. Did you see the truck after the vehicles passed Y
A. Yes, sir, I did.
Q. What did you see after that?
page 110 } A. After he had passed it I saw that he kept
going over into the ditch.
Q. Was he in the ditch when you first saw him after you
passed?
A. No, sir, he was going over as we went by, he wasn't exactly in the ditch when we went on by.
J\ir. Whitlock: If your Honor please, he is getting into matters I didn't get into in my direct examination.
The Court: All these matters are about the position of the
respective vehicles and are very pertinent~·
Mr. Whitlock: I know they are pertinent, I don't say they
aren't pertinent, but I didn't question the witness about the
position of the bus.
·The Court: I am not going to get. that technical.
Q. How farwas he behind - or the trailer behind the bus
when you first saw it go in the ditch, if you know, in feet Y
A. I couldn't teH you.

*

*

*

·*

*

66

Supreme Court of Appeals of Virginia

Charles I. Brown
RE-DIRECT

EXA~IINATION

By ~Ir. vVhitlock:
Q. Did you look at the truck after it had passed
or were you looking to the front t
A. I was looking at the truck as it passed by.
Q. Why did you turn around to look at it?
A. Because it was going at such a speed.
Q. Did you see the truck when it was up beside the bus!
A. Yes, sir, I could.
Q. When I talked with you about this accident you told 1ue,
I believe, or did you not that you cannot say how many inches it
was from the right edge of the hard surface to the right wheels
on the bus when the bus passed l\Ir. Berryn1an, but the road is
so narrow there it is difficult for two vehicles to pass, is that
correct?
A. Yes, sir.
Q. Can you say how 1nany inches it was frozn the right wheels
of the bus to the edge of the hard surface Y
A. Do you mean the bus or the truck f
Q. The bus. You said that you told me that "I cannot say
how many inches it was frmn the right edge of the hard surface of the road to the I'ight wheels of the bus when we passed
Mr. Berryman, but the road is so narrow that one or the other
have to get off the road.'' Is that what you think occurred?
A. Yes, sir.
pag·e 112 )
Q. So, you don't know then how 1nany inches
it 'vas from the right wheels of the bus to the
right edge of the hard surface at the time it passed l\'Ir. Berryman's truck, do you?
A. No, sir.

page 111 ]

Mr. Whitlock: That is all.

RE-CROSS EXAl\IINATION
By Mr. l\{ay:
Q. You spoke of the speed of the truck, what was that speed f
Mr. Whitlock: If your Honor please I think they have to
qualify him as a judge of speed.
The Court: You can ask hhn if he can estimate it.

Q. Could you estimate the speed!
A. Well, fron1 1ny own knowledge -
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Mr. Whitlock: If your Honor pleas·e, I think you have to
·
qualify that he is able to estimate speed'.
The Court': No, the objection is overruled.
Mr. Whitlock: I note an exception.
Q. Could you estimate the speedY
A. Approximately, I would say, forty-five or fifty miles an
·
hour.
Q. Then as they passed each other can you say
page 113 ) how fast the bus was going 7
A. Well, we was going about fifteen or twenty~,
Mr. May: We have no other questions.
RE-DIRECT

EXA~IINATION

Q. Charles, you told the Trooper that you thought· the bus
was travelling approximately twenty-five miles an hour when
it met Mr. Berryman, didn't you!
A. Yes, sir, but I said we slowed down as we went along.
Q. Mr. May just ask you how fast it was going when it met
}fr. Berryman, and you said fifteen to twenty miles an hour,
but you previously told the Trooper it was going twenty-five
miles an hour when it met and passed Mr. Berryman, didn't
you!
· · ·:
A. You see I cannot keep all the .stuff I said in my head
because I said that last year.
Q. What you told the Trooper at that time was correct,
wasn'titf
··
·
A. That is right.
·Mr. Whitlock : That is all. ·
The witness stood aside. · -·
L. F. WARDEN,
recalled as a witness on behalf of the plaintiff, was examined
· ·
and testified as follows : . ~ .

DIRECT EXAMINATION
page 114] By Mr. Whitlock:
Q. Trooper Warden, could you tell the jury approximately how long it was from the 'time that this accident

.'
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happened until the school bus left the scene of the accident
headed on its journey 7
A. The accident happened at two thirty, I arrived there at
three P.M. I would estimate the bus was there probably hventy
to twenty five minutes after I arrived.
Q. So it would be something less than an hour frmu the tinH.•
the accident occurred Y
A. Yes, sir.
Q. After you came there did you see any heavy dual wheel
trucks come up into the area in one direc.tion and turn around
and come back Y Come up in the area from the direction of
Bumpass and turn around and come back in the a rea tow a nl
Bumpass?
Mr. May: We object to what happened after the accident.
The Court: I think your objection is good.
Mr. _.,Vhitlock: I note an exception, your Honor.

*

*

*

*

*

*

*

*

*

*

page 115 ]

WOODROW PLEMMONS
recalle5i as a witness on behalf of the plaintiff, was examined
and testified as follows :
DIRECT

EXA~IIN.ATION

page 116 ]

By Mr. vVhitlock:
Q. 1\{r. Plemmons, after we have further clarified how soon you got to the scene after the accident, I want
to ask the same question I asked you previously about what
you observed in the road at or near the scene of the accident
when you arrived f
Mr. Purcell: Again we object. He cannot ask the san1e
question he has asked previously.
The Court: He did reserve the right to have this witness'
testimony after he had clarified the time element. Did we
have that further clarified t
Mr. WhitlO'ck: Trooper Warden testified that the school
bus left ·\vithin an hour.

Betty B. Berryman, Admx., etc. v. James Moody, et al. 69

Woodrow Plemmons
The Court: He said the· accident happened about a half
an hour before he got there and the bus left about twenty-five
·
minutes after he got there~
Mr. Whitlock: And Mr. Plemmons testified- he met the
school bus at Mr. Hartley's· .gate, :that would make him get
·
·
there within the hour.
The Court: That would make .it fifty-five minutes.
How does that make this admissible!
Mr. Whitlock: Your Honor ruled previously
page 117 )' it was two hours after the accident when Mr .
. Plemmons got there and you thought it was too
long.
The Court: It is not so much the question of time as it
is traffic and people walking and passing and the conditions
existing.
Mr. Whitlock: If :)rour Honor please, we submit that this
witness' knowledge had nothing to do with people's tracks
but has to do with the tracks of a duo-wheel vehicle leading
from a certain point, and we think that is certainly a material
factor that this jury should consider in the light of Mr. Woolfolk's testimony immediately after he arrived that he observed
these certain conditions and other conditions existing at the
scene that has been described by the various witnesses as to
the condition of the road area and area around the road.
The Court: That is true if everything were the same as it
was immediately before the accident and the time of the
accident; if you insist on your objection I will have to sustain
it.
Mr. May: We do, sir.
The Court: I will-sustain it.
page 118 ) Mr~ Whitlock: We note an exception.
If your Honor please, I hate to delay the proceedings in the trial, but I think we ought to put his answer
in the record, and I ask that this evidence be taken in chambers
if you don't want to permit it before the jury.
The Court : All right.
Note : Thereupon, the Court and counsel retired to chambers where the following proceedings were had:
By Mr. ·Whitlock:
Q. What was the condition of the road, or did you notice
anything on the road at or near the scene of the accident Y
A. Up near 'vhere the school bus turns I seen where a duo-

70

Supreme Oourt of Appeals of Virg·inia
W oodroto Plmnmons

wheel had turned around and entered the road and come down
the road, but still I don't know it was the school bus because
I didn't see it; it was some vehicle with duo-wheels on it.
Q. What did you see going down the road!
A. And it came down the road and it was on the line aud
across the line going down the road.
Q. What did you see on the road?
A. I seen mud and dirt frorn where it had backed up and
turned around, 'vhatever vehicle it was.
Q. Could or could you not trace the wheels front
page 119 ) the place where the school bus turned around up
on to the road and up toward the scene T
A. Quite a ways, not too far away from the scene of the
accident, but still there was quite a bit of separation and I
couldn't say for sure and the reason is that there is quite
a bit of space between the time when the accident happened
and I don't know whether there were any other vehicles in
there or not.
Q. Could you state how close these tracks got to the scene?
A. To the top of the little hill, n1ake it a hundred and
fifty feet, I don't know, from there to where the accident
actually happened.
Q. You traced them up to the little hill?
A. ·Yes, sir.
Q. Were you in your car or walking!
A: I was walking.
Q. Did you see tracks of more than one vehicle?
A. Yes, sir, it was where auton1obiles had crossed back
and forth through it.
Q. Did you see these mud ti·acks fron1 the place where the
bus turns around up to the top of the hill and did they show
more than one vehicle 7
A. Yes, there had been quite a few vehicles over it, and
you know how mud will crust and whip it out.
page 120 ) Q. My question was whether or not you could
trace more than one track from the place where
the bus turned around up to the top of the hill. Could you
trace the track!
A. Faintly but not real plain; it had left dirt in crevices
on the hard top but it had been crossed out by cars going
back and forth. Like I say I don't even know the school bus
turned around, that I couldn't say.
Q. I am not asking you to say that. I want to know if
more than one set of tracks were visible along there?
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A. No, I couldn't truthfully say.. · -:·,
Q. You couldn't say whether it 'vas·
whether it 'vas less than one Y
A. That is right.

inor~

than one or

The Court: Whether it was less than one Y ..
Mr. Whitlock: More than one or how many it wa~, l guess.
The Court: Is there anything eise you ·want to_ put)n the
record!.
Mr. Whitlock: No, sir, I think that is all.
The Court: This evidence is entirely· too indefinite. to go
before the jury.
Mr. Whitlock: If your Honor please,· I think the material
part of it would be to show that the niud did come on. to the
.
road from the place' ·where :the bus turned around.
page 121 ) I will agree it is indefinite as to the distance it
travelled between the place it came on the road up
to where the accident occurred, but to show·that the bus did
bring mud on to the road or so;m.e vehicle did bring mud on to
the road and it coupled With ·Mr. Woolfolk's testimony that
right after the accident there were tracks indicating a vehicle
had brought fr~sh mud. on the road.
I note an exception to your Honor's ruling.

*

*

*

*

Note : Thereupon, the .Court and counsel returned to .the
Court Room, where: the following proceedings were -had in
the presence of the jury:

SHtRLEY.MAY TAYLOR,
another witness called on behalf of the plaintiff, being first
duly sworn, was examined and te~tified as. follows~
DIRECT EXAMINATION
By The Court:
Q. How old are you Y
A. Ten.
Q. You are ten years oldY
A. Yes, sir.
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Q. What grade are you in in school t
A. Fifth.
Q. Do you know what you just did over there when you
held up your hand T
A. Told him my address.
Q. What else did you tell hin1 f
A. Where I lived.
Q. What else did you tell hiin 1
A. Myname.
Q. Did you name - did you tell hin1 anything else~
A. That is all.
Q. Don't you remember that you took an oath?
·A. Yes, sir.
Q. What does that mean f I don't mean to einbat·ass you,
but what did you tell this gentleman T
A. Tell the truth and nothing but the truth so help you God.
Q. You certainly did, and you are going to tell the truth!
Did you understand that 7
A. That is right.

page 122 )

The Court: All right, ?vir. \Vhitlock.
By Mr. Whitlock:
Q. Shirley, you are in the tenth grade in school!
A. Fifth.
Q. The fifth grade, and you arc ten yeat·s old.
page 123 ) I am sorry.
Do yon get along in school all right ·t
A. Yes, sir.
Q. In fact you are one of the leading students in your class,
aren't yout
A. Yes, sir.
Q. Do you have any official duties at the school t I will ask
if you a member of the Safety Patrol at school?
A. Yes, sir.
Q. You get good grades at school, don't you!
A. Yes, sir.
Q. And you were on the bus that nir. Moody, the defendant, was driving when ~Ir. Berryman was killed in the accident
there on the road, were you not'
A. Yes, sir.
Q. Where were you sitting on the bust
A. The second seat from the back on the left hand side.
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Mr. May: Will you talk a little bit louder!·
A. The second seat from the back on the left ·hand side.
Q. Did you see the truck before the accident happened!
··
.
A. Yes, sir.
Q. What attracted your attention to the truck, .or. were you
looking forward or looking to the front, or were you looking
to the side, or where were you looking just prior
page 124 ] to the accident happening!
A. Looking to the front.
Q. You were looking to the front. Do you remember talking
with me some about the accident, and I imagine you remember
talking to a lot of other folks about it, also, don't you Y
A. Yes, sir.
Q. Can you tell us approximately how far the truck was
from the bus when you first saw it 1 If you cannot estimate
it in feet you can pick out some point in the Court Room or
outside, a tree or building!
A. As far as from here to the table.
Mr. Whitlock: I say that is approximately twelve feet.
Mr. May: Five feet.
The Court: Oh, I would say from where she is about eight
feet.
Q. What was the truck doing at that time on the road!
Could you tell the position it was ·on the road or how it was
traveiling' .. '
A. No, sir.
The Court: Did you say, 'no, sirT'
A. Yes, sir.
· Q. Could you 'tell where the school bus was on the road
at that timeT
page 125 ] A. ·(Note: The witness made no audible reply)
Q. Let me ask you this : Did you think they were
going to ·have an ·accident when you first saw the truck!
· A. No, sir. ·i
·
Q. Why was it that you didn't think they were going to have
an accidentf
A. (Note: The witness made no audible reply)
Q. Do you und·erstand what I asked T Was there anything
you expected to happen ·or looked like it was going to happen
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that made you think the truck and bus were going to have an
accident?
A. Yes, sir.
Q. What did you think would happen1
A. I thought the bus would pass without having an accident.
Q. What did you think that!
A. (Note: The witness made no audible reply)
· Q. Can you tell us where the hus was on the road at this
time!
A. It was on the right side.
Q. It was on the right side!
A. Yes, sir.
Q. Can you tell us where the bus was on the road when it
came over this little hill just prior to meeting the truck!
A. No, sir.
page 126 )

Mr. Whitlock: If your Honor pl<:'asc I an1 sonlcwhat surprised by the witness' answers and I
'vould like to ask your Honor's permission to lead her to the
extent of asking about prior statements, because of the answers she has given.
.
The Court: Yon have talked to her before~
Mr. Whitlock: Yes, sir.
Mr. Purcell: May it please the Court, if he intends to impeach his own witness the jury should be told that anything
that might have been stated or anything that he might stah~
is for the purpose of impeachment and not evidence.
The Court: He announces he is taken lly unfair surprise,
and has talked to the witness, and she being an infant just
ten years old, I am going to allow ~I r. vVhi tlock smne latitude
in his examination of the 'vitness.
Mr. Purcell : We note the exception, Judge.

Q. Do you recall telling me that you didn't think they werP
going to have an accident because you thought 1\Ir. l\Ioody
was going to turn over to his side of the roadT It that correct~
A. Yes, sir.
page 127 )
Q. Where was l\Ir. l\Ioody when you thought
he was going to turn over to his side of the road
with reference to the road Y \Vas he in the center or on mw
side or the other, or where was he?
A. He was in the center.
Q. He was in the center. Did you see ~Ir. ~loody turn his
bus in either direction at any time just prior to the accident?
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A. No, sir.

Q. Did you feel any sway or lean of the bus just prior to
the accident!
A. Yes, sir.
Q. Can you tell the jury which way the bus· leaned or how
it leaned when you felt this Y
A. It leaned to the right side.
Q. When he made this turn of the bus had you already
seen the truck or not Y
A. Yes, sir.
Q. Had the truck passed you at that timeT
A. No, sir.
·
Mr. Whitlock: Witness with you.
By The Court:
Q.. Let me ask you this, little girl: Just before the vehicles
met each other what side of the road was the school bus
on!
page 128 ] A. The right hand side.
Q. Are you sure 1
A. Yes, sir.

*

*
CROSS

*

*

*

EXA~IINATION

By Mr. Purcell:
Q. You say the school bus was on the right .hand side ·just
before it met the truckY
···A, Yes, :sir.
Q. And do you know whether or not it was on the shoulder
or hard surface on the right hand side f
· A. On· the hard surface.
Q. Did th~ truck go in the ditch before you met it or did
tll.e truck go in the ditch after the bus t}>assed it!
. ·
A. After the bus passed· it.
Q. Did you.look back and .see it go in the ditch Y
A. No, sir.
Q. And just before the bus met the truck the bus was on the
right hand side of the road T
A. Yes, sir.
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Q. Do you think it was as far to the right hand side of the
road as it could get without getting on the shoulder!
A. Yes, sir.

*

*

*

*

*

DIRECT EXAMINATION
page 129 ) By Mr. Whitlock:
Q. Shirley, I am not certain I understand your
answers. You say that when the bus met the truck or just
before it met the truck that you think it was on the right hand
side, then I believe you also told me that you thought he was
in the middle when - When was he in the n1iddlc in reference
to meeting the truck! Was it after he came over the hill or
before you saw the truck, or could you tell us that!
A. After he came over the hill.
Q. After he came over the hill you think he was in the
middle of the road. Then, you think he turned back to his
side of the road just before passing the truck, is that correct?
A. Yes, sir.

*

*

*

*

J. W. JOHNSON, JR.,

*

another witness called on behalf of the plaintiff, being first
duly sworn, 'vas examined and testified as follows :

DIRECT EXAl\IINATION
By Mr. Whitlock:
Q. State your name, age and occupation, pleasc, sir.
A. J. W. Johnson, Jr., age forty-nine, and operate an automobile repair shop at Mineral.
page 130 ]
Q. Did you have occasioin to go to the scene
of the accident in which Ray Berryman was killed?
A. I did.
Q. What was the purpose of your going there t
A. Well, I received a call from someone, the fact of the
matter is I think it was you, that there had been an accident
down on that road and that the driver was pinned in the
truck cab; at that time I didn't know who it was or what
the conditions were, and I hurried down in the wrecker as
quickly as possible with one purpose in mind then, to relieve
the driver if I possibly could.
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*

*

*

*

*

*

*

*

Q. Was the police officer there when you arrived!
A. No, he was not.
. .
Q. Do you recall who was there when you arrived Y
A. I am not certain right now, it has been
page 131 J sometime ago and at that time I didn't know I
would ever be involved in it. I think George
Goodwin was there, Coles Hartley; the driver of the truck I mean the school bus, and the school bus was there, there
'vere a few of the school children. standing near the bus, but
[ believe most of them were still on the bus.
Q. The bus, of course, was there Y
A. The bus was there.
Q. Did you observe the bus on the highway there when you
arrived?
A. I didn't take any particular observation of the bus
but it was there on the highway, approximately a hundred
to a hundred and twenty-five feet from the truck and trailer
that was in the ditch.
Q. Can you tell the jury the position of the bus on the
highway in reference to the right edge of the hard surface Y
A. Well, as well as I recollect the school bus was on the
hard surface of the road and I didn't take any measurements,
of course, but I would say from twelve to fifteen inches on
the hard surface.
Q. What do you mean by on the hard surface! Is that dis.;
tance from any particular place to any particular place Y
A. What I mean by that was that the rear wheels of the
school bus were twelve to fifteen inches, perhaps, from the
edge of the hard surface on the right, like you
page 132 J would pull up and park on the edge of the highway.
Q. In other words, the outside of the rear right wheel was
twelve to fifteen inches from that to the edge of the hard
surface, is that correct Y And that is not considering the
shoulder of the road at all at that location, is it?
A. No.

*

CROSS EXAJ\1INATION

By Mr. Purcell:
Q. Did you attempt to pull this truck out of the ditch 7
A. Not then, I did later on.
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Q. Did you have to get a bull dozer: to help get out of the
ditch!
A. Yes, we did.
Q. It was stuck pretty solid, wasn't itf
. A. Good and solid.
Q. Good and solid. Do you recall seeing· two trees knocked
downY
A. I don't know about the second one, I know the1·e was one.
Q. Were they at the front of the truck, tniddle of the truck,
side of the truck or the rear of the truck?
A.· The one I have reference to was near the middle of the
truck, somewhat to· the front of the middle.
Q. Now, you didn't see the State Trooper when
page 133 ] you were there T
A. I saw him, yes, sir.
Q. I am talking about when you canw dow11 there 'vith the
wrecke.rT
A. No, he wasn't there yet.
Q. But he got there before you left~
A. That is right.
Q. How soon after you arrived did he arrive 1
A. I would say it was some twenty - thirty minutes, perhaps.
Q. Twenty to thirty minutes when he arrived, and he immediately started to make his examination of the existing conditions there, did he not?
A. Yes, sir~
Q. And you thought he "'ould make all necessary measurements, so I don't suppose you made any measurements?
A. I never make any measuren1ents unless I am requested
fo help by the State Trooper.

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

Mr. Whitlock: If your Honor please, the plaintiff rests.
page 134 )

March 15, 1963

Note: The Court and counsel met in chambers prior to the
hour for the formal opening of Court and the following proceedings were had.

Betty B. Berryn1an, Admx., etc. v. James Moody, et al. 79
Mr. May: ~Iay it please the Court, on behalf of the defendants we move that the Court strike out all of the evidence that
has been introduced in this case upon two grounds:
First, that there is no evidence before the Court that the
defendants were negligent and that sue~ negligence was the
proxhnate cause of the death complained of; and,
Second, that under the plaintiff's evidence plaintiff's decedent was guilty of contributory negligence as a matter of law
proximately causing the death complained of.
Judge, I do want to have some compassion and at the same
time I wouldn't want to tax the Court by reviewing all this
evidence witness by witness, but I do desire to touch 11pon
what I consider the nearest approach and approach only the
evidence of any negligence on the part of these
page 135 ] defendants.
The only evidence on that subject I think I can
sum that up very briefly: The only evidence is the position of
the bus after the collision, and the testimony of some marks
that were to the west of the truck after the truck came to a
stop, and ended about fifteen feet before the marks reached
the truck coming in an easterly direction.
I think we can dispose of the marks quite readily because
on the motion to strike the evidence with reference to the marks
on yesterday the Court took the position, as I understood it,
that it was evidence of a physical fact in the road and no more;
that it was not evidence of negligence. So, we will dispose of
the marks, I think, on the ruling, as we understood it, on the
ruling the Court has already made.
That leaves, if our recollection is correct, one other circumstance to be considered and that is the testimony in this case
that the rig·ht and the back wheels of the bus, when some people
saw it later, that ran from a foot to eighteen inches from the
right hand side of the highway in the direction
page 136 ] that the bus was proceeding.
Now, sir, we take the position that an isolated
circumstance of that kind proves nothing, and is evidence of
nothing·. We could arg'Ue and reargue that indefinitely, but. we
would come to that exact point, that if your Honor submits this
case to the jury it will be submitted entirely on that circumstance, which our position is, as to its legal effect is that it
establishes nothing.
On the question of contributory neglig·ence, we have the
plaintiff's own 'vitness giving an estimate of between forty-five
and fifty miles an hour, which is not only in excess of the law,
the speed limit, but with a road, which was about as narrow as
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the trucks were wide, that is if they were side by side; we have
a vehicle weighing 56,000 pounds or 23 tons hurtling down hill ;
under the circumstances of the narrow road and the bus approaching in close proximity- in such close proximity that
they even pass each other- and that we say is contributory
·
negligence.
The Court: And evidence of the fact that the
page 137 ) driver of the truck was familiar with the road.
Mr. lVIay: Yes, sir, in fact lived right in the
community.
So, if we be correct on either of those features, we would
submit the evidence on behalf of the plaintiff should be struck.
I believe Mr. Purcell has a case he was able to find last
night that we would like to present.
Mr. Purcell: :Wiay it please the Court, in my research I came
up with the case of Talbert v. Gillespie, 195 Virginia 647; this
was as close a case as I could find to the facts in this case.
In the Talbert case the road was 21 feet wide, here our road
was 17 feet wide, or 16 to 17 feet. In the Talbert case the cars
struck each other approximately in the center of the road. In
that regard we feel that the Talbert case is a n1uch stronger
case than our case, or a much weaker case would be the preferable statement, because in our case there was no contact.
The Court: There were cars in the Talbert case?
page 138 )
lVIr. Purcell: These were an automobile and a
truck, and in that case the Court struck the evidence of the plaintiff and entered summary judgment for the
defendant on the ground that there was no primary negligence shown.
In that case the Court had this to say :
Note: Thereupon, counsel read from the Talbert case.
Mr. Whitlock: If your Honor please, I hardly think that any
answer is necessary. I assume that it is customary for counsel
to make such a motion, but I assume that counsel only thought
of making· such a motion in this case last nig·ht, because on yesterday they indicated that they would be willing to proceed
with their evidence and we could put on some of ours later.
So, it is clear they do not feel strongly The Court: I may in. tent,pt there to say that I am taking this
motion very seriously, myself, so you had better.
Mr. Whitlock: Well, we think your Honor needs not to be
concerned about it seriously because the facts of the accident.
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First, we have this evidence - the physical
before the Court that the highway at the
place Mr. Berryman ran off the road, the paved
portion was sixteen feet nine inches; there was a two foot
shoulder on the side· of Mr. Moody. The physical facts also
show that Mr. Moody's vehicle was eight feet nine inches wide.
Now, all of the evidence, including Mr. Moody's statement
to the officer, was that he was in the same position when his
bus stopped as he was when he met and passed the truck; he
never told the officer he got off the hard surface and the officer inspected the shoulder and found no tracks, so, he didn't
get off the hard surface. lVIr. Woolfolk inspected the shoulder
and says that absolutely no vehicle had been off the hard surface on to the shoulder.
The Court: Let me ask you a question: The school bus driver,
with a bus load of children, and the evidence shows the shoulder
was soft, is he required to drive on to the shoulder 7
Mr. Whitlock: Yes, sir, your Honor. The definition of the
highway includes the shoulder. If you will look in
page 140 ] the Code at the definition it says that the paved
roadway, the hard surface highway, includes the
shoulder.
In any event this man was not entitled to more than one-half
of the highway even if he had to put some wheels over in the
:field, and the plaintiff's decedent was entitled to one-half, and
in this case the evidence shows that he had two feet of shoulder
that he didn't attempt to use. In addition, we have the evidence
that is overwhelming that he not only didn't use the shoulder
but he had more than his half of the hard surface.
The Court: Aren't you arguing against some of your evidence!
Mr. Whitlock: No, sir. We have not only the evidence that
the defendant, himself, admitted to the officer that he was on
the hard surface and taking up more than half it, but we have
the overwhelming evidence that he was some twelve to eighteen
inches over and coupling that with the defendant's statement
that he passed Berryman in the same position at which he
stopped that shows he was considerably over.
page 141 ] The Court: Your witness Brown says that when
we came over the hill the bus was one to two feet
on the surface and that Moody turned to the right on to the
shoulder and almost stopped for the truck to come by.
Mr. Whitlock: That was not on any of my examination.
The Court: Brown said that.
Mr. Whitlock: I know he said that in his other examination,
but we have other evidence that clearly shows that is not true,
page 139 ]

facts~
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and then we have the evidence of Brown that he was in the
middle of the road, or one to two feet off his ·side of the ha1~d ;
surface when he met !Ir. Berrym~n, and, even if he later got
off on the shoulder it would not prevent hitn from being negli- ·
gent, for being off his side of the road when he came in view of
~£r. Berryman required ~Ir. Berry1nan to take some action. In
addition to that we have the evidence of Shirley ~fay Taylor,
her testhnony was that when the vehicles were. approxhnately
as far as fron1 her to the table she first saw the truck and Mr.·
Moody was in the middle of the road and turned sharpiy to tl1c
right, she felt the sway of the bus; she didn't say
page 142 ] whether or not he got off ou the shoulder, but
there could be no doubt he didn't get off on the
shoulder because the evidence shows he didn't, the physical
facts. This boy, Brown, couldn't know what part of the road
the bus was on when he made the turn because he was on the
bus and couldn't see, but the witnesses, who ~xamined the area,
said positively that he did not, there could be no question about
that, and even if he ha.d it wouldn't make any difference hecause the stage had been set because when Berryman met this
vehicle clearly off its side of the road he did, and I would hope,
what a prudent person would do to avoid an accident.
The Court: He could have stopped.
}fr. Whitlock: How could you stop a vehicle that is in motion.
The Court: Knowing the road; as he did, and with the load
he had, taking into consideratiqn the condition .of the road,
which he knew, he could rtni in such a manner· as to be able to
stop.
·
Mr. Whitlock: Judge, you cannot stop, if .:Vou are moving· at
any speed, you cannot stop except in ··some~ dispage 143 ] tance; he was driving a loaded truck on a wet
road, I don't know what speed· you could say was
proper, the law says the speed permissible is forty..:five, but if
he was travelling thirty-five or t~venty-five he couldn't stop
without some advance warning·. Under this table ih the Code a
vehicle traveling thirty-five miles an hour· and on a level dry
road, a truck would take ninety-two feet before it would stop,
and taking into consideration the reaction time it "rould h·avel
a hundred and thirty-eight feet.
As your Honor well knows the law doesn't require a persou
confronted with an emergency to make the wisest decision, he
is not required to make the wisest decision or the decjsion that
we think he could make, knowing all the circumstances:
This case tl1at Senator Purcell read is not in· point, because
apparently that case held both were neg·ligent· because they
were off their side of the road. That case correctly held· that
c
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the defendant was negligent but the plaintiff was also negligent.
In the case of Brown v. Jamieson, 198 Virginia,
page 144 ] 495, which our esteemed counsel, Mr. May's firm
- may be I am wrong; no, I don't believe I am.
Yes, it is Mr. May's firm took this case up and reversed it, and
the Court said:
·
·
(Note: H erecounsel quoted from the case)

In that case he took the choice of cutting to the left to try to
miss him and the Court held the man doesn't have to make· the
right choice, but he has to make the. choice that seems to him
to be reasonable.
I submit to you in this case that ·Mr. Berryman did a very,
very reasonable thing, a thing that was, of course, dangerous
to him but it was the thing that you. could only ·admire a man
for doing.
·.
The Court: Do you think the last clear chance doctrine is
applicable in this caseY
Mr. Whitlock: Yes, sir, if you think there is· any negligence
on Mr. Berryman. I don't think there is any negligence on the
part of Mr. Berryman shown a.t all, but if there was the last
clear chance doctrine would be applicable.
Now, the only thing mentioned here 'vas the
page 145 ] question of speed. We have Br-own, who, 've think,
was not a very capable witness to judge· speed,
being on the bus meeting the truck, of course, the speed looked
great; probably anyone who saw a vehicle headed toward him
would think the speed was great, and Brown knowing, as he
testified, that the school bus was off its side of the road. But
anyhow his statement was that he would estimate the speed at
from forty-five to fifty, which is not any indication of speed,
forty-five to fifty could be within the speed limit, certainly
there is no evidence he was travelling at a speed in violation of
law, but, even if you say forty-five miles an hour was excessive
I don't think that is a question for the Court to decide, but
a question for the jury.
On top of that we did have Mrs. Hartley's testimony that
the speed appeared to be normal; she had a·.clear. view and
said the truck wasn't making as much noise as a truck would
usually make.
Certainly ·there is no evidence of excessive speed, but the
evidence clearly shows he acted reasonably and acted bravely
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and in a n1anner that I think was a(bnil'al)le.
When we consider all the evidence- witnesses,
who came here-prominent people; everyone that
I know got to the scene within a short period of tinlC came here
and told you the position of the bus, and that coupled with
the admission of the defendant that he was in the san1e position when he met the truck as when he stopped, then there
can be no question he was negligent in being off his side of
the road, and we submit under the law he, not only, had to
be over on the hard surface of the road, but he had to be on the
shoulder in order to use the one-half of the highway the law
provides for him.
·
Mr. May: Judge, the only thing I wish to add is that we
seem to have some difficulty as to what the road is and that
we were charged with the duty of operating on the shoulder.
That statute, we think, is rather clear on that:
page 146 )

"Drivers of vehicle proceeding in opposite dir('ctions shall
pass each other to the right each giving to the other as nearly
as possible one-half of the main travelled portion of the roadway.''
Under these circumstances we think it is
page 147 ] true, as a matter of law, that the main travelled
portion of the highway was the hard surfaced
portion.
I don't believe there is anything else I desire to address
myself to at this time.
Mr. Whitlock: That is not the only statute involved, there
is another.
Mr. Purcell: Let me point out the case ·of Brown v. ,Jantieson, which ~Ir. 1Whitlock has used as his authority, is a case
in which a verdict was rendered for the plaintiff and went to
the Supreme Court reversed and remanded it on the gTound
that last clear chance did not apply. Here is the case he has
cited you.
I 'vould like to point out this factor: The entire evidence
in this case that the plaintiff has produced indicates that the
bus and truck had already passed before the truck went in the
ditch, the entire evidence o~ the plaintiff shows that; not H
single witness testified to the contrary. Had the bus driver
been on the wrong side of the road the truck would have gone
in the ditch before they passed.
In reference to the Officer's testimony, and one
page 148 )
of the things that is clea~· to n1e, ,Judge, there
were no brake marks or skid ·marks, this truck didn ~t apply
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brakes at all, there is no evidence of the :first brake mark, and
the only evidence of speed in the entire case is on the part of
the truck. Mr. Whitlock asked one of the witnesses, I believe
it was Brown, 'why did you notice the truck?'' A.nd his answer, 'I noticed it because of the speed.' And he asked him
further what was that speed and he said between forty-five
and :fifty, and no witness has ever denied that fact, not a
single witness.
Mr. Whitlock: I don't believe it developed that way, but I
don't think it makes any difference.
How about Mrs. Hartley?
Mr. Purcell: Mrs. Hartley's testimony, she didn't testify
as to speed; you attempted to produce testimony from ~{rs.
Hartley on that point and it was shown that she was so far
away she couldn't judge and the Court wouldn't permit her
to testify on that point.
page 149 ] Mr. May: You asked a question about the application of the last clear chance doctrine.
The doctrine presupposes negligence or evidence of negligence on the part of both drivers before it applies. I don't
think anyone would dispute that. So, to assume it is a case
of last clear chance you :first have to have evidence as to the
negligence of Moody, and, if there is no evidence of Moody's
negligence the last clear chance is clearly not applicable.
So, the case is as barren as to evidence as to last clear
chance as it is, even more so, as to primary negligence.
Mr. Whitlock: We agree with that, but, of course, Moody
could be negligent in not taking the last clear chance, but he
has to be guilty of negligence before the doctrine would apply,
that is the whole doctrine. He could be negligent in not taking
the last clear chance.
Another thing, we haven't considered, on the question of
contributory negligence is the presumption that Mr. Berryman was not negligent and that it is up to the defense to
show by competent evidence, unless it is shown by
page 150 ] the plaintiff's evidence that he was negligent.
The Court: That is the only evidence we are considering.
Mr. Whitlock: Unless it is shown he was negligent the presumption is he was not, and we submit there could be no
question of his negligence. The only possible way he could
be negligent was that he was driving too fast for the road
conditions, and that is certainly a jury question.
Mr. May: Judge, I believe that is it, sir.
The Court: I have been thinking a great deal about this
case since the evidence was closed yesterday afternoon. I ex-
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pected the n1otion to be made this n1orning, which has been
made. I have been thinking a lot about the testimony offered
by the plaintiff - the plaintiff's witnesses.
I find myself in a position of alnwst 11eeding to be instructed
as we instruct a jury on sympathy verdicts. I certainly am in
sympathy with this widow, she has four children now, she had
three, I believe, and one was on the way when he got killed
and if I allowed my sympathies to sway me I cerpage 151 ) tainly would Mr. Whitlock: I assunw you are thinking no,\r
of sustaining the motion. I would suggest that the record be
typed up, because it will be typed up, and study that before
you rule on it.
The Court: No, I have a jury here.
I have listened to all this evidence as carefully as I can; I
have beenMr. Whitlock: If your Honor pleaseThe Court: How an1 I going to ever decide the case. I
thought you were through.
Mr. Whitlock: Before you rule we 1nakc a 1notion to nonsuit.
Mr. May: If your I-Ionor please, that motion con1es too
late.
Mr. Whitlock: Let's look at the statute.
Note: Thereupon, the applicable statute was produced and
shown to the Court.
Mr. May: It certainly has been submitted to the Court fo1'
decision.
We say that the effect of what your Honor has done was to
sustain the motion and that he has peeped at the answer and
then wouldn't permit you to give the reasons for
page 152 ) your ruling, and now he says he can take a nonsuit because he knows what the ruling is; he has
looked at the answer and says that he comes under the feature
that he can do it before the motion has been sustained. It i~
not in conformity with that statute, the motion, in effect, harl
been sustained.
Mr. Whitlock: I made the motion, before you ruled, that
we have the record transcribed and review the law, and you
said you wouldn't do that, and then I said I would n1ake the
motion for a non-suit.
The Court: You made the motion while I was in the act of
giving my opinion on it.
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Mr. May: The statute says that he will not be allowed to do
so unless he do so before the jury retire from the bar or before the suit or action has been submitted for decision. Judge
it had been submitted under that feature of the statute, it had
been submitted for decision.
The Court: I don't understand you on that because the
statute goes on to say before the court sustains the motion to
strike.
page 153 ) Mr. Purcell: That is correct, but here the Court
has sustained the motion.
Mr. Whitlock: My position was that this was too important
a case to summarily consider it under a motion to strike, and
if you wanted to give serious consideration to it, and you indicated you would rule now; and, I agree you had started on
your way to ruling but you hadn't made any ruling, and I interrupted and I told you that because of the importance of the
case that it would be proper to have the record transcribed
and review the record and review the law and then rule. You
said, ''No, the jury was here, and you were going to rule
now." And I said if that is the Court's position at this time
we would take a non suit.
The Court: That is not quite right; I said I had given a lot
of consideration to the matter.
That being true, I must rule that the motion comes too late,
I was in the process of ruling and may be I shouldn't have
been interupted; it came too late.
Mr. Whitlock: I note an exception to your rulpage 154 ) ing on our motion to non-suit, and I don't think
you have ruled yet on the motion to strike.
Mr. May: If you will let the Judge get to that, he will do so.
The Court: The Court proceeds to complete its ruling on
the motion to strike.
First, is of the opinion that the evidence fails to show any
primary negligence on behalf of the defendant, which is actionable, or in any way connects to show the proximate cause of
the death of the decedent, and the motion is, therefore, sustained.
Are there any further motions Y
Mr. Purcell: Yes, sir. We no'v move for the Court to enter
summary judgment.
Mr. ~fay: It is handled other waysMr. Whitlock: Let me get my exception in.
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I would like to note my exception to the ruling on the motion,
which was sustained.
Mr. May: .Judge, I do11't know whether the Court 'vould
consider it proper to pass on the other ground of our motion,
the contributory negligence, or not; or just base its ruli11g
entirely on the primary 11egligence.
page 155 )
The Court: No, I arr1 basing it on the lack of
negligence.
Mr. 1\tiay: I don't kno'\v which procedure your I-I on or pre.:.
fers.
The Court: Summary judgment usually follows, but he was
getting an objection in.
Mr. Whitlock: We note an exception to the Court's sustaining the motion to strike on the ground the ruling is contrary
to the law and evidence. The cleai· ~dmission of the defendant,
James Moody, as coupled with other overwhelming evidence
as to the location Qf the school bus on the 'highway at the time
it met and passed the plaintiff's decedent's vehicle, and failed
to consider the evidence of Shirley l\'lay Taylor, who testified
that the school bus was in the center of the road just prior
to meeting the plaintiff's decedent's truck on the highway;
and failed to consider the evidence of the witnesses that testified as to mud tracks just prior to the accident scene, where
the evidence had previously indicated that the school bus had
gone in mud off the highway a short distance prior to the accident scene; the evidence of Charles Brown, a stupage 156 ) dent, that at the time the school bus was one to
two feet from the edge of the hard surface as it
came over the hill, which was a very short distance from
where the accident occurred.
Mr. May: As I understand these things were the reasons
that were stated in resisting the motion and it only remains
for you to state your exception.
The Court: He can state anything he wishes.
Mr. Whitlock: The failure to consider the evidence of the
officer that Mr. Moody stated he was in the same position in
the highway as he was when he met the Berryman vehicle as
when he was stopped, which was clearly shown by the evidence to be some distance.
The Court: Is there anything els'e!
Mr. Whitlock: No.
The Court: And I would add this: All other objections and
exceptions taken during the progress of the trial. -
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Mr. Whitlock: Yes, sir, and any others that may be assigned.
Mr. May: Judge, in view of the Court's ruling on the motion
to strike, we now ask the Court to enter summary
page 157 ) judgment on behalf of each of the defendants.
The Court: All right, I will go out and tell the
jury what we have done and discharge the jury.
Mr. Whitlock: Judge, we note an exception.
A Copy - Teste :

H. G. TURNER, Clerk.
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