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VIRGINIA: IN THE CIRCUIT COURT OF CARROLL COUNTY

BANK OF HENDLRSONVI{LLE
llendersonville, Tennessee
Plaintiff
MOTION FOR
vs.
JUDGMENT

GALAX SAVINGS AND LOAN ASSOCIATION
SBRVB: LANNY ASTOR KYLE
REGISTERED AGI'NT
118 North Main Street
Galax, Virginia

ot e e Ny Nl N

Defendant

TO THE HONORABLE DALE W. LaRUE, JUDGE OF SAID COURT:
| Comes now the Plaiatiff, Bank of Hendersonville, by
counsel, and moves the Court for judgment against the Deferdant
on the grounds and in the amount as hereinafter set forth,
1. On or about the 13th day of October, 1978, the
Defendant, as drawer, issued a draft or check drawn op the
First National Bank of Galax, Virginia, dated October 13. 1978,

and payable to National Worm Ranchers, Inc. in the amount of

=9

$3,995.00. On October 21, 1978, this check was properly erndorse
by the Secretary-Treasurer of National Worm Ranchers, Inc, for
deposit and deposited in the account of the National Worm |
Ranchers, Inc. in the Plaintiff bank.

2.7 As a result of this deposit Plaintiff honored checks
drawn by National Worm Ranchers, Inc. in the full amount of the
said deposit and gave full value for the said check in good
faith and without notice that the said check was overdue, had
been dishonored or that there existed any defense against it or
claim to it on the part of any person.

3. After having given full value for the said check in

good faith and without notice as aforesaid, on November 3, 1978.'
B
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‘1979, Plaintiff, by counsel, again demanded payment of the said

* Attorneys at Law

. Galax, Virginia 24333

Plaintiff was rotiiied by the United American Bank in Nashville,
Tennessee, that the said éheck would not be honored‘but was beinr
returned as a resuit of Q stop-payment order issued by the
drawer, Defendant Galax Savings and Loan Association. Defendaqt
confirmed the sald stop-payment order and refused to pay its

obligation upon the said check. By correspondence of January 10}

check but the Defendant refused and continues to refuse to
honor the said check. |

4. Plalngiff gspecifically alleges that under the laws
of the Commonwealth of Virginia it is a holder in due course of
the sald check; that Plaintiff took the said check free from
all claims to it on the part of the Defendant; and that the
Defendant as the maker or drawer is obligated to pay the said
check to Plaintiff according to its tenor under the provis:ions
of the Uniform Commercial Code as codified in Virginia.

WHERBFORE, Plaintiff prays judgment against the
Defendant in the amount of $3,995.00 plus interest, attornoy's
fees and its costs in this behalf expended.

‘ BANK OF HENDERSONVILLE

' 177 LA e

By
OF Counsel

GILMER, :-ADLER, INGRAM,
SUTHERLAND § IHUTTON

209-1/2 West Oldtown Street

By: Froed M. Werth, Jr.
' Of Counsel for Plaintiff



VIRGINIA: IN THE CIRCUIT Cn)URT OF CARROLL COUNTY

BANK OF HENDERSONVILLE,
Plaintiff,

vs. THIRD-PARTY

MOTION FOR JUDGMENT
GALAX SAVINGS AND LOAN ASSOCIATION,

| D=fendant,
and

ROBERT E. GOAD and

JOYCE E. GOAD, his wife

Route U .
Galax (Carroll County) Virginla,

Nt N N Nl N Nt Nl Nl Nt N St N et ot e o et i ol "t o s

Third Party Defendants.

Comes now the Defendant, GALAX SAVINGS AND LOAN ASSOCIA-
TION, by Counsel, and files the following Third-Party Motilon for
Judgment against ROBERT E. GOAD and JOYCE R. GOAD, his wife, Third

Party Defendants, and says:

I. _
That the Plaintiff BANK OF HENDERSONVILLE, Henderson-
vville, Tennessee, has filed a Motion for Judgment ‘agalnst the
Defendant, GALAX SAVINGS AND LOAN ASSOCIATION, and has made a
&laim against the Defendant In the sum of $3,995.00; and that the
claim of the Plaintiff 1s as shown by a copy of said Motion for
Judgment hereto annexed, marked "Exhibit A" and made -a part of thisj

Third-Party Motion for Judgment.

II.

That your Defendant, GALAX SAVINGS AND LOAN ASSOCIATION,

~ - ~q



avers that the Tairc-Party Defendants, ROBERT E. GOAD and JOYCE R.
GOAD, his wife,'ﬁad requestad of this principal Defendant to

issue two (2) checks, one dited October 13, 1978, payahle to
NATIONAL WORM RANCHERS, INC., in the sum of $3,995.00; and a’
Cashier's check dated Octobar 24, 1978 on THE FIRST NATIONAL BANK,
in the sum of $3,995.00, payable to NATIONAL WORM RANCHERS, INC.;
and that saild ROBERT E. GOAD and JOYCE R. GOAD, his wife, on the
24th day of October, 1978, requested the principal Defendant,
GALAX SAVINGS AND LOAN ASSOCIATION, to issue a stop-payment order
on the check upon which the BANK OF HENDERSONVILLE sues this

Defendant.

I11.

That your Defendant, GALAX SAVINGS AND LOAN ASSOCIATION,
avers that the Thrid-Party [lefendants, ROBERT E. GOAD and JOYCE
R. GOAD, his wife, had thls Defendant to act as their agent and _
at the directilon in the 1issuance of the check upon which the éANK
OF HENDERSONVILLE sues, and also to 1issue the stoﬁipajment order
and by reason of actlpg as the agent of said ROBERT E. GOAD and
JOYCE R. GOAD, his wife, that the Third-Party Defendants should
answer and pay all of the Plaintiff'é claim; 1if elther the pfinci-
pal Defendant, GALAX SAVINGS AND LOAN ASSOCIATION .or the Third-
Party Defendants, ROBERT E. GOAD and JOYCE R. GOAD, hiw wife,

are liable to the Bank of Hendersohville for any sum whatsoever.

IV.

WHEREFORE, your Defendant, GALAX SAVINGS AND LOAN ASSOCI—A

ATION, moves the Circuit Court of Carroll County for a Judgment
égainst ROBERT E. GOAD and JOYCE R. GOAD, his wife, Third-Party-

) 4 lIDefendants to indemnify the Defendant for any Judgment wnich may



be entered agalaet 1t in Bhis action, and for any sums which it
might suffer as ¢ result thereof.
GALAX SAVINGS AND LOAN ASSOCIATION,

By Gounsel

ARVEY NEFF//JR.

<
lecqt 2,
RALEIGH M. COOLEY 0

Counsel for GALAX SAVINGS AND LOAN ASSOCIATION

CLRIIFICATE
I, L. HARVEY NEFF, JR. Counsel for GALAX SAVINGS AND
LOAN ASSOCIATION, do hereby zertify that I malled a copy of the
foregoing THIRD-PARTY MOTION FOR JUDGMENT to FREDRICK M. WERTH,
JR., Attorney at Law, 209-1/2 West Oldtown Street, Galax, Virginia|]

this 47 day of January, 1380.

L. HARVEY QLFF,



VIRGINIA: | IN THE CIRCUIT OURT OF CARROLL COUNTY

BANK OF HENDERSONVILLE
* Plaintiff,
GROUNDS OF DEFENSE

GALAX SAVINGS AND LOAN ASSOCIATION

Defendunt

Comes now the defendant, Galax Savings and Loan Assoclation
by counsel, for 1ts ground; of defense to a motion for Judgment
filed against it by the Bark of Hendersonville and says:

I.

That this defendant coes not deny that on the 13th day of
October, 1978, that it 1ssied a check payable to the National Wor
Ranchers, Inc. in t}l'e imount of $3,995.60, but it further says
that at the time it issued said check 1t was done at the instance
and request of 1ts (ustomers, Robert E. Goad and Joyce R. (oaa,
his wife, and that Lhis defendant dild in fact deblt said Goads'
savings account in the amount of said check. That the date of -
deposit alleged in the motion for judgment 1is not known to this
defendant, and this defendant calls for strict proof of same, and
denles the remaining allegation of Said motion.

: II.

That this lefendant denies the allegations of Paragraph 2
of the motion fo' judgment and further says that the Bank of
Hendersonville kiiew of the financial and ﬁerilous condition ot

the National Woria Ranchers, Inc., and that it was charged wlth .




the knowledge of the insolvency and their fraudulent and deceptivy

x4

actlions and activities, ani denies that the plaintiff comes into
Court in good faith withou: notice, and further says that the
plaintiff did not give full value for the amount sued upon,

T,

That thls defendant denles the plaintiff'gave good value in
good faith of the aforesaid check, and further says that the
plaintiff did not follow usual, accepted practices in the éleariné
of the check, clearing housie custom, and further says that the
sald Bank of Hendersonville 1is not entitled.to recover of it any
sum whatsoever.

IV.

That this defendant cenies the allegations of Paragraph 4
and says that the same is en allepgation of law, and further says
that the plaintiff is not entitled to recover against this defen-

dant.
WHEREI'ORE, this defendant prays judgment on this its pgroundg

of defense.

GALAX SAVINGS AND LOAN
ASSOCIATION

By Counsel

///6 __P. D.
P. 0. Box 5
Galax, Virginhia

oo og 22 (1 o

Hillsville, Virginia




CERTIFICATE
I, L. Harvey Netf, Jr., Counsel for Galax Savings and
Loan Assoclatlior, do hereby certify that I malled a copy of the
foregolng grouncs of defense to Fredrick M. Werth, Jr,, AtLorney

at Law 9-1/2 West Oldtown Street, Galax, Virginlia, this the

/é// daj of January, 1980.

L4




VIRGINIA:

IN THE CTIRIUIT COURT OF CARROLL COUNTY

BANK OF HENDERSOMNV ILLE,

Plaintiff,
V.
GALAX SAVINGS AND LOAN ASSOICATION, RESPONSIVE
PLEADING OF
Defendant and Third-Party THIRD~PARTY
Plaintiff, DEFENDANTS

V.

ROBERT E. GOAD and
JOYCE E. GOAD,

N N N o N N N N N N N N o Nt N\ N

Third-Party Defendants.

10 THE HONORABLE DALE W. LaRUE, JUDGE OF SAID COURT:
For their answer to the Third-Party Motion For Judgment

filed against them, these third-party defendants, Robert E. Goad

and Joyce E. Goad, now come and say:

1. The allegations of paragraph 1 of the Third-Party
Motion For Judgment are admitted.

2. For their answer to paragraph 2, the third-parcy
defendants allege that the original check dated October 13, 1978,
was issued by Galax Savings and Loan Association (Galax) and at
the time said check was issued Galax debited these defendant’'s
aceount in the sum of said check, thereby, in effect, isauing a
certified check which was immediately charged to the account of
the updersigned. As to the initial stop-payment order, it is
alleged that these defegdants were notified by Lols Higginms,
an employee and agent of Galax, that Galax's original check of |
October 13, 1978, had been lost and that -they (these.defendants)

should stop payment thereon. These defendants acted on the advice

and counsel of Galax and its employees in participating im thae T E)



alleged stop-paynent srder which apparcently forms the basis of
the plaintiff's claim against Calax. The allegations of said
paragraph are denied insofar as bhe same allege that the stap
payment order and the cashier's check of October 24, 1978,
occurred and was issued on the same date.

3. The alleg;tions of paragraph 3 are denied, and it
is alleged that the original check issued by Galax (nmot these
defendants) on October 13, 1978, at which time theée defendant's
account was debited, amounted to an acceptance and release.

4. The remaining allegations of said Third-=Party Motion
For Judgment are denied and all allegations thereof not herein
expressly admitted are hereby denied. |

And now having fully responded to said Third-Party Motion
For Judgment these defendants pray to be hence dismiséed with
their proper costs in their behalf expended.

~ ROBERT E. GOAD and JOYCE E. GOAD

By Ny ‘\f‘,',\. \y ‘ ¥
\\usounsel}

W. H. Jolly, Esquire
JOLLY & FRALIN

208 North Main Street
Galax, Virginia 24333

Counsel for Robert E. Goad and Joyce E. Goad

10




The unders:.gned of Counsel for Robert E. Goad and
Joyce E. Goad, hereoy certifies that on this [‘ZAJG}y of
January, 1980, a true and correct copy of the foregoing
Responsive Pleading was mai.ed to L. Harvey Neff, Jr., Esquire,
Washington Street, Galax, V.rginia 24333 and to Raleigh M. Cooley,
P. 0. Box 96, Hillsville, Virginia 24343, Counsel ofoecord
for Galax Savings and Loan Assoication and to Fred M. Werth, Jr,,

Esquire, 209-1/2 Oldcown Street, Galax, Virginia 24333, Counsel

of Record for Plaintiff.

0f Counsel for Rg}krt E. Goad-
and Joyce L./ Goa

11
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VIRGINIA: IN THE JIRCULT COURT OF CARROLL COUNTY
BANK OF HENDERSONVILLE "

v y EVIDENCE DEPOSITION
GALAX SAVINGS AND LOAA4 ASHOCIATION

v

ROBERT E. GOAD
AND

JOYCE E. GOAD

The deposition of Robart E. Goad taken before
Cloatine H. Henley, a notary public in and for the State
of Virginia, at the law offices of Cooley & Compton in
Hillaville, Virginia, on the 19th day of December, 1980,
pursuant to agreement of counsel, for purposes of evidence
in the above entitled action now pending in the Circuit

Court of Carroll County.

APPEABRANCES: PETER KANE, COUNSEL FOR BANK OF HENDERSONVILLE

_RALEIGH M. COOLEY AND L. H. NEFF, JR., COUNSEL
FOR GALAX SAVINGS & LOAN ASSOCIATION

ROBERT E. GUAD, IN PERSON AND BY
W. H. JOLLY, COUNSEL

Reported by: Mrs. Cloatine H. Henley
P. O. Box 183
Hillaville, VA. 24343

12




Robert Earl Goed-D ~1-

RQBERT EARL GOAD

Robert Earl Goad, a legal .and competent witness, after

being sworn, testifies as follows:

DIRECT INATION BY MR. COOLEY:

Q- Mr. Goad, for the record your name is Robert Earl Goad,
is that right?

A- That's right.

Q- And you are one of the third parties defendant in this
cause of action? |

A- Yes.

Q- Where do you live, Mr. Goad?

A~ Rt. 4, Box 26, Galax, Virginia.

Q- Mr. Goad, sometime back in last October did you have
some sort of business relationship with National Worm
Ranchers, Inc.?

A- Not last October. It was either October before that ovr--

Q- What about October of 787 I'm sorry.

A- Yes.

Q- I want to rephrase that, back in October, 19782

A- Yes.

Q- Would you just describe it a little bit, Mr. Goad, what
it was?

A- Yes. This was an agreement I had with National Worm

13



Robert Earl Goad-D -2~

Ranchers in which they wculd install worm bins, provide

all the equipment and assistance and so forth and market’

the worms in exchange for a fee of $3,995.00 1 believe it

was.

Q- Now, at this time you owed National Worm Ranchers

$3,995.007?

A- Once the contract was executed and they installed the

bins.

You were going to pay that money, is that right?

Yes.

How were you going to do 1it?

In one lump sum.

Did you have a savings account with the Galax Savings

& Loan Association?

Yes.

Were you going to use that account, the funds from that
account to pay this?

Yes. I did use that account.

Just tell.us how that took place? How did you go about
paying that money?

I asked the wife to go to the Savings & Loan and get

a check; I guess a certified check, for the National
Worm Ranchers. She did that on one day and it was two
or three days later that the people came and executed

their portion of the contract and 1 gave them the check.

14




Robert Earl Goad-D -3~

i

She went down to the savings and loan and ygot the check,
is that right? |

Yes. \

And brought the check back and gave it to you?

Yas. |

And you peraonally delivered it to personal represent-
atives of National Wor.n Ranchers?

Yes.

Do you remember how this check was made out?

To National Worm Ranchers, Inc., I believe.

It was a check of the Savings & Loan Assocliation?

Yes. |

This was on or about I believe October 17th, something
like that? '

Yes, around that time.

Did you shortly after that receive some message or
communication or telephone call that something had gone
afoul with the check? It had been lost or something?
Yas. I received a telephone call while I was at work
from Mrs. Higgins of the Savings & Loan. I don'c\recall
the exact warding but it was in essence that the Savings
& Loan had received communication from National Worm
Ranchers to th; effect that the check that I had given
those representatives had been lost, requesting that the

payment on the check be stopped and Mrs. Higgins' and I

15




‘Robert Earl Goad-I 7

8
2,
3.
‘.
5.
6.
7.
8.
9.
10.
n.
12.

13.
14.

15..

16.
7,
18.
19.
20.
2.
a2,
23.
2k,
as.
26.

,i
discussed.it for just a few minutes. She described the -
way that she had been told the check had been lost; that
a bank depbait slip hed been made up, the person who was

to take it to the banl took it to the bank but when they

got there my check wat not with it and we discussed stopping

payment of the check. I asked if it could be done. She

said 'Yee, it can be done." I said, ''Well, it seems reason-

able to go ahead and stop payment if the check's been lost,

so go ahead and stop payment.' She said, '"I can't do it.

You are going to have to do it' so I asked if I had to do

it personally or if the wife could come and do it and she

eaid well, either one, 8o I called the wite and told her
the situation and asked her whenever she got around to it
to go up and stop payment on the check.

Q- Alright, you asked her to go down to the Savings & Loan
and to exercise this, whatever had to be done, Eslsfbp
payment on the check?

A- Yes.

Q- Everything that was done, your wife, Joyce, going down
and stopping payment, this was all done in agreement
and with the understanding this was what you were
suppose to do? |

A- Yes.

Q- And what else did you understand was to be done After

payment was stopped on the first check?

L 3L
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Robert Earl Goad-L -5~

1.
2.
3.
N
5.
6.
7.
a.
9.
10,
M.
la2,
13.
14,
15.
16,
M.

8. |

39,
20.
?1.
32.
a3.
ak.

6.

That payment would be stopped on the first check and
another check issued to Worm Ranchers. |
To replace the check?

To replace the originai check.

You were working at a job somewhere?

Yes.

Where were you worxingi

Southwestern Virginia Training Center.

And you didn't want to leave your work to go to the
Savings & Loan and do this?

Right.

And you asked that your wife do this?

Sure.

On behalf of both of you?

Yes.

Going back just a little bit here, after you had been
informed that the check had been lost did you communicatg
with somebody at the Worm Ranch people?

On the original check, no, not that I recall.

Didn't you éall to see {f they were representatives of
the Worm Ranchers to pick up this second check?

The second check, yes. Two or three days after 1 had
received the telephone call from Mrs. Higginsg and I
don't remember because that's quite sometime ago; but

1 believe about two or three days after this teléphone

1?7



Robert Earl Goad-L -6-

conversation with Mrs. Higgins, two gentlemen came to my

office, said cﬂoy were representing Natiomal Worm Ranchgra.

Inc., that they understood the payment had been stopped on

the firat check, they were here to pick up this second

check, a check to replace the first one, then I did call
cthe National Worm Ranchers to verify that they weré who
they said they were.

Q- Did you work out an appointment with them through the
Savings & Loan Association? f

A- Well, theve again, I asked my wife to do that.

Q- Had you received any information of the financial
conditions orxr problems!of National Worm Ranchers?

A- Not at that time.

Q- Do you remember the names of the two people from
National Worm who were in your office?

A- No. I don't. That day I wrote their names down, called
the company, they verified their identity and their
association with the company and I didn't record their
names. Just threw it away.

Q- Do you remember who you talked to when you made your
telephone call?

A- I believe it was Mrs. Christian, as I recall, the wife
of the presidant of the company.

Q- Do you have a record of your phone call?

A- 1 doubt seriously.

18




Robert karl Goad-C -7~

)
I
3
'
8.
6
7.
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11.
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13.
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15,
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7.
18,
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el,
2,
23.
F1
e5.
26.

CROSS EXAMINATION BY MR. JOLLY:
Q- Mr. Goad, do you know, are you familiar with the law

applicable to stop paynent orders on checks? Have you
ever had any experienc: stopping payment on a check?

I'm not at all familiar with the laws. I can't ever:
recall having stopped rayment on a check before.

When you talked to Mrs. Higgins was any explanation

made to you by her tha: if payment was improperly
stopped that you would be liable?

No, Sir.

Was it ever.mencioned that any additional funds would

be taken oué of your account?

Not at any time.

Do you know whose check was written for the second check
whose check it was? Did you ever see it? :

I never saw it and it was my understanding, which nobody|
ever clarified differer.tly, that the money from that

second check would not come from my funds.

CROSS EXAMINATION HY MR. NEFF:

Q-
A-

O
i

Who did you have that understanding with?

In the abaence of any explanation whatsoever from the
bank officials that was my understanding.

They didn't say that they were going to pay it did they?

They never said that I would pay it either because if

19




Robert Earl Goad-C -8~

b

3.| they had I would not have authorized additional funds to
3. be withdrawn from my account for that purpose.

‘, Q- But you understood from Mrs. Higgins that the Savings &

Loan couldn't stop payment on the check?

A- Yes. She said that I would have to do it as I said beforme.

(Signature waived.)
ii5ﬂ444f“2ﬁ¢xilifa/flz
Robert Earl Goad

By L’/(LWZ.“ et i) ,‘.,é,-l_
Notary Public ~ \

10,
11,
12,
13.
14,
15.
16.
17.
38
29.
20,
21.
22.
23.
24,
25.
g6.

STATE OF VIRGINIA
I, Cloatine H. Henley, & notary public in and for
the State of Virginia, do certify that the foregoing
deposition was taken by me on the 19th day of December,
1980 at the law offices of Cooley & Compton in Hillsville,
Virginia, and thereafter I have reduced the same‘to writing
Given under my hand tnio 2nd day of January, 1981.
My commission expires November 30, 1984.

(_"0' //' ""zf—-ﬁ.—: . &J . 1.)1-,«—//2}
NOTARY PUBLIC

<0



VIRGINIA: IN TLE CIRCU1T COURT OF CARROLL COUNTY

BANK OF HENDERSONVIL..E

vs.

GALAX SAVINGS AND LOAN ASSOCIATION
vs.

ROBERT E. GOAD, et als.

MEMORANDUM OPIHNTION

This is an action brought by the Bank of.Hendersonville
Hendersonville, Tennessee, against the Galax Savings and Loan
Association to recover on a check in the amount of $3,995.400,
deposited by it to the account of thce Payee, liational Worm
Ranchers, Inc., drawn on the First National Rank of Galax, Vir-
ginia, on the 13th day of October, 1978,by the Galax Savings
and Loan Associatian of Galax, Virginia, on which payment was
stopped by the Galax Savings and Loan Association on the 23rd day
of October, 1978.

After the action was institu¥ed, theGalax Savings and
Loan Association in;erpleaded Robert Earl Goad and Joyce EA.
Goad as third party defendants.

By agreement, the case was tried by the Court, sitting
without a jury.

From the evidence, the Court finds the following factssf.

<1



2

By reason of an immaterial antecedent business t.;ans-
action, Mr. and Mrs. Grad vere indcbted to National Worm Ranchexﬁ
Inc., in the amount of $3,995.00. They desired to pay this

: : '
account from an account wh:ch they had with the Calax Savir.gs: -
and Loan Association.

Oon October 13, 1978, Mrs. Goad weﬂt to the office of
the Galax Savings and Loan Association and signed a withdrawal
document for the sum of $3,995.00; thereupon, the ‘Galax Saving§
and Loan Association debitaed the Goad account $3,995;00 and
issued its check on its account at the First National.Bahk of
Galax, Virginia, in the amount of $3,995.06, payable to National-
Worm Ranchers, Inc., which, in turn, the Goéds presented to
National Worm Ranchers, Inc., who, in turn, deposited it_to.thair
account with the Benk of Hendersonville. |

On October 21, 1978, L. A. Kyle, the chief executive

officer of the Galax Savings and Loan Association received a

| telephone call from a person reportedly representing National

Worm Ranchers, Inc., who informed Mr. Kyle that the aforemen-

tioned check had been lost., He referred the matter to Mrs.
Lais Higgins, an employee of the Galax Savings and Loan Asso-
ciation. Mr. Kyle was suspicious of the communication whjich he

had received but failed to communicate his suspicions to anyone.

Mz, Kyle instructed Mrs. Higgins to contact the Goads and ad-

vise them of the information he had received and request that

they authorize a stop payment on the aforementioned check. On

| October 23, 1978, a Mr. Nuckolls, on behalf of the Galax Savinga

and Loan Association stopped payment on said check.’




On Octobe: 24, 1978, Myrs. Goad, in pursuance of the
telephone call on 0(£ober 21st, went to the office of the |
Galax Savings apd Loan Association and indjcated to Mrs. Higgins
"_that it was agreeable‘with she and her husband to stop payment*
on the said check (which had already been done on the‘preceediﬁq
day). |

On the same day without signing or being reéuested.tc
sign another withdrawal document; Galax Savings and Loan Aséo:'
ciation issued a second check on the same account ae the first
and in the same amount and handed it to Mrs. Goad, whe, in turn, .
handed it to representatives of National Worm Ranchers, Ine.~ ;.
Thereupon, said representatives requested a certified check in
lieu of the cne which had keen handed them. Without further.-
discussion, Mr. Nuckolls of the Galax Savings and Loan Asspcia-
tion :ﬁﬁﬁvpanied said representatives to the First National
Bank where he obtained a cashier's check in exchange for the
check previously issued by the Galax Savings and Loan Associa-
tion and handed it to said representatives.

Prior to the stop payment order of the first check,
the account of National Worm Ranchers, Inc., with the Bank of
Hendersonville had been depleted.

No one with Galax Savings and Loan Association advised
the Goads at any time that they could incur additional liability
by reason of the;issuance of the second check, nor had the ande
had any previous knowledge or experience with stopping paymeni'
l on.a check. The Goad account at Galax Savings and Loan Assodié-
tion was not debited on the issuance of the second cpeck, ﬁor;

was it intended that the same be debited a second time.
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On these ri.cts, the Cour' makes the following canclu-
sions of law: .

(1) The Bank of Hendersonville is entitled to judg-~
ment against the Galax Savings and Loan Association in the prin-
ciple amount of $3,995;00 with interest at 8% per'annum from
October 23, 1978, and its costs herein expended. Neither the
defendant nor the third party defendants seriously question
this.

(2) Th: Galax Savings and Loan Association is not
entitled to judgmant against the third party defendants, but
they, the third party Jefendants, are entitled to recover their
costs by them her:in expended. |

The Galax Savings and Loan Association and the Goads
.oécupy a debtor-creditor relationship. The Galax Savings and
Loan Association .either asked for nor were given either written
ar oral authorization by the Goads to debit their account for
the second time. Consequently the Galax Savings and Loan Assa-
ciation was not acting as agents for the Goads when they gave
the cashier's check to representative of National Worm Ranchers,
Inc. Galax Savings and Loan Association had superior knowledge
of the consequences of their actions and, even if agents of ‘
thg Goads, they were negligent in not -advising the Goads of
the risks, and particularly so, since Mr. Kyle, an experienced'
banker, had uncommunicated suspicisions concerning the trans-
action.

The whole transaction, except the initial signing of
the original withdrawal document, was under the control of the
Galax Savings and Loan Associatjion Asbetween innoceni partieg
clearly the Galax Savings and Lopan Association must bear the loss
and particularly so since the Gpads instigated no action from -

whigh the loss resulted.




Considering the vhole sequence of events, the Galax
Savings and Loan Association should be and are estopped in law
and in equity from passing the loss to its customers, the Goads,

Mr. Kane will please draft a Judgment Order in accor=-.
dance herewith and after submission to other counsel of récord!
submit it to the Court for entry. |

The Clerk, on the flllng of this Memorandum Oplnlon,

will forward attested zopies hereof to all counsel of record..

This 4th day of February, 1981.

JEDGE

Recetved & Flidd
&1 Cld'a Officd

. (€Z;JL y74 1q22:
777 W”?:__Mf.f

Clerh

A TRUE COPY:

TESTE: MW"%—-— CLERK
ircuit Court WCarroll /ounty
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VIRGINLA: IN FHE CLRCULT COURT OF CARROLL COUNTY

BANK OF HENDERSONVILLE, )
Plaint{ftf
V.
GALAX SAVINUS AND LOAN ASSOCIATION,
Deld cadant "I NAL
JUDCMENT

ROBERT k. GOAD and
JOYCE E. GOAD,

S’ v’ N’ A A A S g A N N

Third-Paxty Defendants

On the 1lth day of December, 1980, came the Plaintiff in the
above-gtyled action, by lts agent and employee, and by couhsel, and
llkewlse came the Defendant, by its agent and employee, and by couneei,
and the Third- Party Defendants, in person and by counsel, and the isape
here jolned was tried to the Court.

WHEREUPON, after opening statements on behalf of the partiés,
the Plaintiff put on Its evidence, Including testimony and exhibits, and
rested. The Defendant, Galax Savings amd Loan Assoclation, by counsei,
moved to strike the Plaintlff's evtdeﬁ;e and enter Summary Judgment fér.
{t. The Court overruled said motlion, and the Defendants proceeded to
offer thelr evidence, Including testimony and exhibits. The matCer.Qas
then continued to December 19, 1980 by agreement of all the pa;tiea and
by consent of the Court. On December 19, 1980, the Defendant calicd f
Robert E. Goad as an adverse witness and his 93_9523 esse deposition was’

taken to be offered on behalf of Galax Savings and lLoan Association,

Upon the submission of this depositlion the Defendant rested.  The Third-

Party Defendants, by counsel, elected not to offer any evidence. The

parties, by counsel, then submitted briefs, and the matter was arguéd.

by counsel.




ll

WHEREUPON, having maturely coonsbdered the ;vldence, the exhibits,
the briefs and the arguments, the Court doth find that the Bapk of
Hendersonville I8 entltled to judgment agalust the Defendant, #nlux
Savings and Loan Assoclation, but that the Galax Savings and Loan
Association Lls not entitled t> judgment against the Third-Party
Defendants, Robert E.' Goad and Joyce‘ﬁ. Goad. Therefore, it {sa

ADJUDGED, ORDERED amd DECRELD that the Plaintiff, Baék of
Hendersonvi L le, recover amd huve Judgment againat the Defnnda&t, GCalax
Savings and lLoan Assoclatlon, (n the princlpal amount uf $3,995.00 with :
Interest at 8 per cent per amwum from October 23, 1978, until paid,
plus Les costs of _ herein expended. And it s further

ADJUDGED, ORDERED and DECREED that cthe Calax Savings and Lban
Assoclation, Detendanc and Third-Party Plalotiff, recover nothing
against the Thlrd}Party Defendants, Robert E. Goad and Joyce E. Goad,
and that the Third-Party bDefendants be granted a Judgment’of Diamiasal

with thelr costs of _ _ by them herein expended against

the Galax Savings and Loan Agsuclation.

AND THE DEFENDANT, Calax Savings and Loan Assocliatiom,.’by counsel;
having indicated its Intention to appeal from this Judgment, bu;'only
as to this Court's ruling agalnst Defendant In the Third-Party claim;
and having moved for a suspeunslon of executlon of thls.Judgment pertainipg
to the Third-Party claim pendling action thereon by the Supreme Couré,

t¢ 18 further

ORDERED that exccut lon of this Judgment pertaining to the Third-

Party claim be and 1t {8 hereby suspended for a period of éig?
days and thereafter until the Supreme Court acts on Defendant's Petition
for Appeal, provided that wlithin said period of .3(? days Defendant

files with the Clerk of this Court an appeal bond in the penalty of

80 .
8000 » with surety to be approved by this Court,
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. L. Harvey Neff, Ur.

cond it loned accovding to law; "and Lt Is further

ORDERED thi v the trarseript of testimony taken at the hearing
before this Court on'de(&mhur 1L, 1980, and the de hene csse eroulilon
taken on December 1%, 1940, be made a part uf’tﬁu record on ths cage,
provided that said transcript be filed iIn the office of the Clerk of

the Court withiln sixty (60) days from the date of thls Order.

ENTERED this_// day of __7%4(44 ., l9s1.

JUDGE

RhQUbSThD‘

L
( "C.d( VI /{dq( &

E. Peter Kane
Counsel for Plaintiff, Bank of Hendersonville

()\K;\(‘)\M_X
. W Jodty )

Lounsel for Ihlrd~Party Defendanta, Robert E. Goad and Joyce E. Goad

-

SEEN AND OBJECTED TO:

Raleigh Cooley

Counsel for befendant,
Galax Savings and Loan Assoclation




ASSIGNMENT OF ERROR

That the Trial Court erred when it ruled in its order dated
March 11, 1981, after the third-party defendants, Robert E. and
Joyce R. Goad, had withdrawn from their savings account the sum
of Three Thousand Nine Himdred Ninety-Five and No/100 Dollars
($3,995.00) and directed that a check be issued to the National
Worm Ranchers, Inc., and, subsequently, advised and directed
the Savings and Loan to stop payment on the said check, which
was done, and issue a replacement check, which replacement check
was converted into a cashier's check and paid by the Savings and
Loan Association, that the said third-party defendants had instigated
no action from which loss resulted and was, therefore, not liable
to the Galax Savings and Loan Association for the amount sued for
even though the said Savings and Loan Association was liable to the
Bank of Hendersonville.

<9



1
2.
3.
4,
5.
6.
7.
8.
9.
10.
11,
12.
13.
15,
15.
16.
17.
18.
19.
20.
1.
22.
a3.
24,
5.
26.

(Court Reporter sworn.)

THE COURT s Does any party desire the rule to be
applied?

MR, NEPF: Ho, sir.

THE COURT: For the record in this case, the Bank
of Hendersonville against Galax Savings and Loan Associa-
tion and égainst the third-party defendant, it is the
agreement of all the parties that a jury be waived and
the matter be tried before the Court, sitting without a
jury. You may proceed, Mr., Kane, if you desire to make

a staterment.

‘EQENIRG STATEMENT BY MR, E., PETER KANE, COUNSEL FOR THE

PLA IFF:

Jugt briefly, Your lonor, that this case a
case concerniqug a check. The drawer of the eck is the
defendant, Galax\gavings and Loan. The pPlaintiff in the
case is the Bank of Bendersonville. e think the evidence
will show a holder in dud\course”to that check at a given
value of faith, without not of any claim or defense,
subsequent to giving th value, e stop payment order
was issued by the Galax Savings and n of the check.
When the check earad through banking ¢ les, it was
not paid. @ Bank of Eendersonville is thersfore out

tha nop&y it paid in value for that check. It is\jere to




¥r. Sollv - Cpening Statement 8.

1. adgount anZ anad the check he had writtan certified or tufned
2.| it inNand they wrotes a cashier's check, payable to Worm

3.|| Ranchers.\ It lat=r turned out that the first chéck was

4,]| cashed and thd second cashier's check was a¥S8c cashed.

5.|| The evidence will ge that nobody at Galakx Savings and Loan
6.| that talked to the Soalq ever told tfem or ever intended

7.|| to charge the Coads accou fop”an additional $3,995.00

8.|| and in point of fact, theip”adgount was dekited at the

9.|| time the firat check waf written. \llow they have Lbrought
10.]| us in as third-part¥ defendants, claifing that if they

ll.|| owe the Bank of Henderscnville, we owe thém., I submit

12.| to the Coyrt after the evidence 1is in, I think\it's a

13.| mattep’of law, there's no responsibility whatsoevex on

14, thé Goads.,
5./ THE _COCRT: Call vou first witness plcase.

16.

17. HARVEY MNELSON, first being duly sworn, was examined
18. and tustified as follows:

13. DIRECT EXAMINATION BY MR, E. PETER RANE, COUNSEL FOR TEE
20. PLAINTIFP:

. Q You've previously been swern, Mr, Nelson, would you
22. Flease identify yourself to the Court?

2. A My name is Earvey Nelson. 1I'm the assistant vice
28 president of the Lank of Hendersonville,

::. Q Is that the same Bank of Hendersorville that is the

.
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Earvev Melson - Direct Examination 9.

1.
2.
3.
L
5.
6.
7.
8.
9.
10.
i1,
12.
13.
14,
15.
16.
17.
18,
19.
20.
21,
22.
a3.

24, ||

a5.
26,

0 » o »

Plaintiff in this action?

It is.

Where is that located, sir?

In Hendersonville, Tennessee, Roughly 17 miles
northeast of Nashville, Tennessee,

All right, éiﬁ, do your bank records indicate that
you received a check drawn by Galax Savings and Loan
Association for $3,995.007?

We do.

Do you have that check?

‘Yes.

We offer this check as Plaintiff's Exhibit #1.

All right, Mr, Nelson, can you tell the court when
your bank took that check in deposit and in what
account it was deposited in?

Our records indicate that the check was deposited
after 2 o'clock on October the 20th, 1978, which
was a Priday afternoon. Since the Bank balanced
its windows at 2, it would go on the business of
October the 21st. We're a country bank and we're
open on Saturday morning.

All right. Ané in whose account was this deposited?
The account of National Worm Ranchers, Inc., was
credited with the §3,995,.00.

Was that the payee on that check?
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Harvey Nalson - Direct | - 10.

1.0 a It is.
2. Q - All right. After taking in that check, did National
3. Worm Ranchers then drav checks against that account
a. and in fact against that balance?
S+{ a Our records indicate that from the time of the
6. deposit there was some 12 or 13 checks drawn into
7. o the funds, were drawn out, somewhere around the,
8. I believe it was around the 31lst of October when the
9 rest of the funds were drawn out.
10. Q So after the depositing of these funds, the account
1. was liquidated by checks drawn againgst it by Na-
12. PUREES tional Worm Ranchers. Is that richt?
3.1 A That's correct. .~
14. Q All right. Up until this point in time, had you
15. received any notice of any type, either written or
16. oral, from any official of the drawer, that is the
17. Galax Savings and Loan Association, that there was
18. any defense or claim to this check?
19. A The first time that we knew anything about there
20. being any problems with the check whatscever was
. on_October_31st at_which time our_ correspondent
2. in Atlanta, Georgia, the C & S Bank, notified our
::: correspondent, Onited Arerican Bank in Nashville
25. and they in turn notified us November 3rd, and we
26. received the check back November the €th,
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Harvey ilelson - Direct 11.

1.
2.
3.
A,
S.
6.
7.
8.
9.
10.

Q
A
Q
A

1l.§lq

12,
13.
14,
15.
16.
17.
18,
19.
20.
1.
22.
a3.
24,
25.
26,

‘payment stopped. Is that right?

All right. They notified you what?

That the check was coming back, payment stopped.
All right., Is there a notation of that? .
It is so indicated on the back of the check with
the bank code where it was notified November 3rd,
1978, the party who was notified and sigmed by
the United American Bank.

And I beliave that it's stamped on the front

Payment stopped, correct.

Did you then subsequently learn that the drawer,
Galax.,Savings and Loan, had in fact requested paymendt
to be stopped on that check?

We then contacted Galax Savings and Loan to find
cut what the problem was, why the check was stopped
and we were told that a new check had been issued,
a cashier's check. This was on about November the
6th.

All right. Did you contact the endorser on the
check and the payee?

Yes. I went to the home of Mr. and Mrs. Christian,
I believe is their name. Mr. and Mrs. J. 2. and
Shirley Christian, who lived, at that time, in
Hendersonville,

Were you able to speak with them?




Harvey Nelson = Direct 12,

1.
2.

3.

5.
6.
7.
8.
9.
10.
il.
12.
i3.
14,

15.|

16.
7.
18.
19.
20.
21.
22.
a3.
24,
5.
26,

A

o »

I was able to speak with Mrs. Christian and she

told me that her husband was out of town in Virginia
that he hoped to be back within the next day or so
and would take care of the matter. She didn't.know
what the problem was.

All right. Did at any time the endorsers, either
the Christians personally or National Worm Ranchers
as a business eﬁtity, pay the bank for this check,
as endorsers?

No.

Has Galax Savings and Loan ever paid your bank as

the drawer of the check on their drawer's responsi-

bility?

No.

Do your bank records or files indicate any notice
of any kind regarding this until you got the stop
payrent?

No.

All right, it's your contention that the Bank of
Hendersonville is a holder in due course to this
negotiable instrument, is that right?

MR. NEFF: If it please the Court, I object to that

That's

suastion of law,
THE COURT: ugts the obdection.

Mr. Nelsop sw long have you~wexked for your bank?
* % *
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HYarvey Welson - Cross

1.
2,
3.
4,
S.
6.
7.

8,
9.

10,

. Chisolm or the next day?

The day we wére noti-

§a people?

loyed by your bank?

Not to my knowledge.

1ll.jq "~ All right, sir. And you made demand on them for

12. Payment?

13.4a Yes, sir.

14, Ané wers you refused?

5. Yes, sir. I was not refused and I was not granted.

16. I was told that Mr. Chisolm was in Virginia and

7. would be back in a day or so and would clear up the

18, ‘matter. She didn't know what was going on.

19. Q And that they weould clear up the matter. And then

20. on that day, did you write them a letter?

21. A I believe I did, sir.

22. Do you have that, sir?.

2. I'11l see if I can find it. ¥Yo, I don't have a copy

28 of it. All I have in here is attorney correspondence.

::. Q : All right, sir. And when was the next time you saw
.
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Harvey tNelson - Cross 20.

_ your customers? Mr. and Mrs. Christian. Either
of thenm,
A We didn‘t.
| You didn't? All right, sir. You said that you
| gallod somaeone at Galax. Now did you call the First
National Bank of Galax or did you call someone at
Galax Savings and Loan?
Galax Savings and Loan,
Do you have a record of that call?
Yes, sir. ‘

All right, what day was that?

» O » 0O »

It was either November 6th or the 7th. We called

both the Galax Savings and Loan and the Pirst

National Bank.

Q I believe you testified before in your depositions
that it was in January. Is that right?

A I don't‘helieve 8o,

Who did’you speak to at the Galax Savings and Lomn?

I spoke with the manager or who reputed to be the

- o=  —hanager,

Q@  You don™t know his name, do you?

A I don't have 2 name.

Q And at that time, you received a message that the
check had been stopped. Payment had been stopped.

A They advised that the check had been stopped and
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Harvey Nelson = Cross 21,

1. that Galax Savings and Loan advised us that the

2. check was_stoooved on. October 24th and that a cashier’js
3. éﬁéék_ﬁiaibeen issved on October 24th, The First

5. ~ National Bank, the bookkeeping department advised

5. us,tﬁat the check had been stopped on October 23rd and
6. a cashier's check issued October 24th.

7.1Q All right, sir., Now, thereafterwards, you say digd

8. you call Mr, and Mrs., Christian again, of National

9. Worm Ranchers? After that day?

10.( A This was all within the same framework, within the

1. sama period of time., This was, you know, the phone
12.H call was made and the visit to the home was made

13. all within a 24-hour period of time,

14, Q All right, Then after that, you took ste?s on

15. your own, as your bank, to collect this check, did
16. you not?

17. A We attempted to file suit against the Christians,
18.

- yes, sir,

19.
20.
21,
22.
23,
24,
25.
26,

All right, so what date was that please?

¥ ¥ ¥




Harvey Yelson - Cross _ 24,

l.jiq All right. Now then, the suit where you didn't gét
2. service. For what reason?

3.{a ~ Thé&\people had-skipped. _
8. a1r ei t. Did you ever make any f er effort to
5. " f£ind them? _

6.(a 'I'did some no éollectio skip tracing, yes, sir.
T.llQ Do.you know ofhyour howledge or have you since
8. - learned whether Natjohal Worm Ranchers were placed
9. in bankruptcy?
10, {a I have no kpdwledge of that.

1l.lq Do you krfiow any criminal trials in ennessee where
12, they” were charged?

13. A o, sir,

U.1lg All right.

15. I do not.
16. Q@ = ‘How, in a prior answer you mentioned that there was
17. a cashier's check received in your bank.
18. A Yes, sir,

19. When was that?

20, A When we had the discovery depositions, it was pointed
21. out that Mr. and Mrs. Christian were given a cashier's
22. .check to replace the original check and when you

23. showed me the check, it showed that the check had
2. been cashed at the Bank of Hendersonville,

2. Q On what day?
26,
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Harvz:y l2lson - Cross 25.

1.
r
3.
5,
5.
6.
7.
8.
9.
10,
11.
12.
13.
14,
15.
16.
17.
18,
i9.
20.
21,
22.
a3.
24,
a5.
26,

k2]

B

£

[»)

@ B

October 26th.
QOctober 26th?
Yes, sir.

And that check cleared through normal channels and

" was paid?

It wés a chshiér's check.

Hy question was it cleared through normal channels
and was paid, as far as you know.

My answer is that it's a cashier's check.

Yeah. A cashier's check is a check that the bank
certifies or that is a debt on the bank itself.

Is that correct?

Yes, sir.

Did vou check your postings, your out postings, when
you placed this cashier's check with your corres-
pondent bank that the check that your bank cashed
on October the 27th was in the exact same amount
as the check that your bank was suing for?

No, sir.

It is not?

I didn't check.

All richt. 1In the discovery depositiens, it is
your recollection though that they were in the
exact same amount?

Yes, 8ir,
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KEarvey lMelson -~ Cross : . 26.

1.
e
3.
X
5.

3
8.
9.

10,

il.

12.

13.

18,

15.

16.

17.

18.

19.

20.

2.

a2,

23.

24,

5.

26.

nce the digcovery depositions have you made any

further of

Fext to locate National-torm Ranchars?

A Nb, sir.

I have no Fher questions.

-
-
-

1 ’ e
~—

CROSS EXAMINATION BY MR, W. K. JOLLY, COUNSEL FOR THE .-

THYIRD=-PARTY DEFENDANTS:

Q Mr, MNMelson, the cashler's check that you were asked
ané questioned about, if the customer wants a
caahierfa check, which is a check written by the
bank itself, and as you have described, is a debt
of the bank itself, Before the bank wouléd write
a cashier's check, it would debit the customer's
account, would it not, sir?

A Normally, yes, sir,

Q You take the money out of the customer's account
and then put it to the account of the bank and then
the bank write its check.

A It's all done on the same day basis. In other words
the funds are a&tached so that thev will not leave
the bank.

Q Right. And as opposed to a normal check, when the
check is written on a customer's account, the amount

of that check is not debited from the customer's

COURT: Questions, Mr. Jolly? o

<7

e —
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Harvey Nelson - Cross : 27.

1.
2.
3.
N,
5.
6.
7.
8.
9.

10,

1.

12,

13.

14,

15.

16.

17.

18.

19.

20.

21,

22,

a3.

24,

25,

26.

account until the check clears. That's correct, is
.it not? ‘

A On a check that is deposited, that check, Uniform
Commeréial Code will bear out that the check i;
paid at the time the voung lady files the.check in
the customer's pocket,

As opposed to when the check is written?
Yes, sir.

Q As we have demonstrated or illustrated.in the case
of a cashier's check?

A Yes, sir.

Thank you.
THE COURT: Step down please.
MR. KANE: Your Honor, is there any reason why

we can't substitute a copy for this exhibit?

MR. NEFF: I think the best évidence rule would
apply in this case, don't you?

THE COURT: Well, he's introduced the check before
the Court. I would permit the substitution. Call your
next witness please.

MR. RANE: Could I have just a second, Judge, please
with my client,

THE COURT: Yes, we'll take a brief recess.

(The Court stands in recess.)
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28,

1.
24
3.
L8
5.
6.
7.
8.
9.
10,
11.
12,
13.
14,
15.
16.
17.
18.
9.
20.
2.
22.
a3.
24,
as.
26,

(The Court reconvenes.)

THE COURT: You may proceed.

‘MR, KANE: We have no further evidence on behalf
of the Plaintiff, Judge. .

THE COURT: You gentlemen miy proceed then,

MR, COOLEY: If the Court please, the defendant,
Galax Savings and Loan Association, makes a motion to strike
the evidence on the grounds thaé the Bank of Hendersonville
did not exercise due diligence to protect the interests of
the drawer offtﬁe. the makér of the check and they allowed
the National Worm Ranchers, Inc., to draw funds, to draw
on these checks on this deposit immediately. Did not
wait time for the check to clear. That the National Worm
Ranchers were undoubtedly in some sort of had-been, common
knowledge, in financial difficulties, For that reason, we
move to strike the evidence,

THE COURT: The Court overrules the motion.

LANNY A, KYLE, first being duly sworn, was examined
and testified as follows:

DIRECT EXAMIMATION BY MR, RALEIGH M, COOLEY, COUNSEL FOR

THE DEFENDANT AND THE THIRD=-PARTY PLAINTIFF:

Q Would you state your name for the record please?
A L. A, Kyle,
Q Mr. Xyle, where do vou live?
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3.
s,
5.
6.
7.
8.
9.
10.
1.
12.
13.
14,
15.
16.
17.
18,
19.
20.
2.
22,
a3.
a4,
as.
26,

" Galax.

What is your position with the Calax Savings and
Loan Association?

President.

And how long have you been president of the Galax
sévings and Loan Association?

10 years.

Mr. Kyle, did you have any contact with the transg-

" action here, the, this, the issuing of these checks

" and the stop payment and so forth,

Well, when it came to my attention, was that, I
received a call on October the 21st from the Worm
man wanting us to stop payment on a check and
issue a new check and I told him that I would re-
fuse to have anvthing to do with that, But I
would ragquest Mrs., Higgins to call the Goads and
inform them of what was going on. 2nd that's what
happened,

of courée, you had no connection with the issuance
of the check, that was all done in the office but
it was, I mean, you didn't, you weren't personally
involved in that?

No, sir,

And vour first contact was a telephone call on

October the 2lst?
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L. A. Kyle = Direct o 30,

1. J|A That's richt.
2.]Q And what did they say had happened with the first
3. check?
h.j2 It had been lost.
5.9 Ahd they wanted a replacement?
6.[ 2 Wanted a duplicate check.
7.19 All right. And you said that you couldn't 4o it,
8. . but Qou would have the Goads notified. Is-that
b. right?
10. )| 2 Right.
1l.|lQ 0.K. Did you have anvthing to do with the stop
12. payment order?
13.]| a No. I 4id not.
14, Were you in on a telephone conversation with Mrs.
15. Goad in recard to it?
16.4 2 No. Mrs. Higgins talked to Mrs. Goad, or Mr. Goad.
17. I believe it was Mr. Goad.
18, Q All right. Well, Mr., Kyle, you got a telephone
19. call from the Wational Worm Ranchers?
0. A Right. |
. Q One which you've testified to. Is that the only
22, telephone call which you got from them?
3.l 4 That's the only one I got, but Mrs. Goad called
24, éequesting a stop payment on October the 23rd,
2:' called our office,
26, '
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are you

A

MR, JOLLY: Was that a call to Mr. Kyle? Mr, Kyle,
saying that that was a call to you?

No.

' MR, JOLLY: I object to that.

0 w0 >

»

lection

A

Q

THE COUR&: The Court sustains the objection.
All.rith. Did ‘you get a telephone call from the
Bank in Hendersonville? Or somebody representing the
bank down there.

I don't have any notes on it here.

You did make notes of your telephone conversations?
Yas, sir.

You don't have any recollection of a telephone call
in January from Mr. Helson?

To me?

Yes.

I don't have any record of it.

THE COURT: I think he asked if you had any recol-
of it, not a written record.

No, sir.

All right. That's all the questions,

CROSS EXAMINATION BY MR, E. PETER RANE, COURSEL FOR TEHE

PLAINTIFF:

Q

Just a few questions, Mr. Kyle. You indicated that

you have no recollection of any talephone call

46

!l




L. A, Kvle - Cross o 32,

1.
2.
3.
4,
5.

7.

8.

9.
10.
1.
12,
13.
14,
15.
16.
17.
18,
13.
20.
2l1.
22.
a3.
24,
5.
26,

Kyle?

know.

from r. MNelson, is that right?

The only thing that I would have to go on over a
two year period would be my notes and I don't have
that in my notes.

It could have happened. It might not have happened.
It's not in your notes. |
No, it's not.

That's what you're saying. 0.K. Did you get a
call from Worm Ranchers?

October the 21st, That's when I notified Mrs.
Higgins to notify the Goads. As a result of that
call,

That's what started things up. Now, did the Goads
come to you and ask you to stop payment on the
check?

They came, Mrs, Goad came in and requested the
stop payment or they came to that agreement and
wanted a new check issued, ‘

MR, JOLLY: Now, that was not to you, was it, Mr,

That was not to me,

MR, JOLLY: I object to all of that if he doesn’'t

MR, NEFF: I think that this would be in the busi-

ness entry rule, intercffice communications, if he had

|
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18,

1.
2.
3.
i,
Se
6.
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8.
9.
10.
11,
12,
13.
14,
15.
16.
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A

19.
20.
21.
22,
23.
24,
25.
26,

Kyle?
A

knowledge of it.

MR, JOLLY: It isn't in the business entry, it is

producing.

THE COURT: Do you have such business entry, Mr,

.What's that?

THE COURT: Do you have an entry, business entry,

in reference to, in the records of the corporation?

I have notes of it and of course, one of the other
personnel performed the operation so they can talk
about it,

All right. They're here today so they can talk
about it.

They're here,

All right, now, do you have any evidénce of your
own knowledge, documentary or otherwise, that indi-
cates that the Bank of Fendersonville knew of the
perilous financial condition of National Worm
Ranchers?

No, sir.

Do vou have any information, documentary or other-
wise, of your:own knowledge that indicates that
the Bank of Hendersenville had knowledge of anv
insolvency on the part of tlational Worm Ranchers?

No, sir, I wouldn't have any way to know that,
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1. 11Q Do you know if anvbody at Galax Savings and Loan
2. ‘ Association has such knowledge?
3.2 ‘ Well, when we got to talking about the lost check
' .‘ o and so forth, I began to wonder about them.
5. Q.' You baegan to wonder about them, but you don't know?
6.2 I don't know that to be a fact.
7.1Q All right, Do you have any documentary or other
8. avidence of your own knowledge that shows that Bank
9. of aendg:sor{vine knew or had knowledge of National
10, ‘Worm Ranchers fraudulent or deceptive practices?
11, A No, sir.
12.| Q Do you have any evidence, documentary or otherwise,
13. that indicates that the Bank of Hendersonville
14, did not act in good faith in this transaction?
15.0 A No, I wouldn't.
16.] @ Mr, Kyle, what evidence do you have that indicates
7. that the Bank of Hendersonville did not give full .
18. value for the amount sued on in regard to this
19. check that was stopped?
20, a You mean they paid that amount out?
Zl.l Yes.
22. A I'd have no knowledge of whether they had or
23.“ whether they hadn't.
24. Q That's all, Mr, Jolly?
25. |
26.
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2.
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10,

11,

12,

13.

14,

15.

26.

17.

18,

19.

20,
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22,

23.

24,

25.

26,

CROSS EXAMINATION BY MR, ¥, A, JOLLY, CNUNSEL FOR TIE

THIRD-PARTY DEFENDANTS:

Q © Mr. RKyle, you say that when you got this call from
.Wbrmvﬂanchersftelling you that the’check had been
ilost,.what did you say that you began to wonder
abouﬁ the whole deal, or what was it you said, sir?
A Well, in bankinq circles, you hear about these
things and when the call came in and under these
circumstances thatkhe went on at a great length to
discuss this with me and I told him that we would
not be a party to it, that we ...
MR. KANE: Excuse me, but who are you referencing
this phone call with?
Q Worm Ranchers.

MR, KANE: Worm Ranchers?

A Worm Ranchers.

Q That you would not be a party to it?

A Right and that we would notify the Goads,

Q Then . .

A And I guess that was the first time that they had
had any information,
The Goads?

A Right.

MR, KAME: Excuse me, Mr., Jolly, when you referred

to won't be a party to it, what transaction, is that the

o0
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replacement of the check or the stopping.

A

0 » O W

That's right. He was calling me to stop the check,
when he should have been calling the Goads.

But, in other words, at that point in time when you
got this call, you became somewhat suspicious about
the whole thing, is that a fair gtaéement?

I had, I had a feeling, If I can put it that way,
wasn't based on facts, it was just a feeling.
Right. But you had a feeling of suspicion that
something might not be right about it,

I felt that way.

Yes, sir. That's what I'm saving.

Right.

Yoﬁ had nothing except your experience in banking
and your just innate feeling about it, that some-
thing was wrong, is that correct?

That's correct.

And you told them that you would not be a; party

to it and you were, I believe the phrase you used
when you testified on depositions, and I said that
there was no way we would issue a replacement
check., Is that the substance of what you told him?
Right., As far as the bank was concerned. |

The bank being Galax Savings and Loan?

Right.

o1




“L. L. vle - Cross 37.

1. || ¢ All right. Do you have or your counsel have the
2. check that was writtan by Galax Sfavings and Loan
3. on October 24th,.. We were to get a copy of that
4, after the depositiocns. I never have gotten it.
5. I've got the cashier's check but I don't have the
6. check that yod all wrote.
7. MR, NEFF: There wasn't any check written.
8.2 Yes, ther§'was. There was a check written by Galax.
9. Savings and Loan.
10, MR, HEFF: On October 24th?
1l.§ 0 Yes, sir.
12, MR. W3FPF: No, sir.
13.]| @ Do you know anything about the checks, when they
14, ware written, what they were and so forth?
15°'A There was a check written I suppose to the First
16. National Bank and they took it down there and ...
7.\ g Now, Mr. Kyle, if you don't know personally, you
18. | dian't handle it, then...
19. | A That's‘riqht. One--of the other people handled it,
20. That's fine., Did you instruct Mrs. Higgins to
a. advise the Goads that you thought there was sone-
22, thing fishy about this deal?
2. a No, sir. I told her that we had, to advise them
24, that we had a telephone call that the check had
2. been lost.
26,
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Q And you were not going to issue a replacement check.
You were not going to ba a party to it,
A Right.
All right. .Thank you, sir.
MR-.COOLka All.riqht. You can come down, Mr. Kyle,
ﬁR. KANRE: Can I ask one more question, Judge,
please, excuse pe.

THE COURT: You may.

RE-CROSS EXAMINATION BY MR, E. PETER KANE, COUNSEL FOR THE

PLAINTIFP:
Q You had a bad feeling about this transaction. 1Is

that what you're saying, Mr, Kyle? Suspicious

feeling?
A Right.
Q pid you aver contact anybody in banking circles.

about this transaction?
A No, sir.
MR, NEFP: I believe Mr. Jolly‘'s right,there is
a check.
. THE COURT: Well, Mr. Kyle said there was.
MR, JOLLY: Do we, could I inquire of counsel, do
you hava a copy of that?
MR, NEFF: Yes, Mr. Nuckolls has it.

MR, JOLLY: Could I see 1it?

o3
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MR. NEFF: VYeah,
MR, JOLLY: I would like to file this, may it please
the Court, as an exhibit,
_g&. NEPF: We'll introduce it, Mr. Jolly.
MR, JOLLY: All right. You're going to introduce
it with him?
MR, NEFF: Yes, we'll introduce it with Mr., Nuckolls.
MR, JOLLY: O.K. 1I'll withdraw my introduction.
THE COURT: Call your next witness please.
LOIS HIGGINS, first being duly sworn,was examined
and testified as follows:
DIRECT EXAMINATION ﬁY ¥R, L. HARVEY NEPFP, JR., COUNSEL FOR
h THE DEFENDANT AND THIRD=PARTY PLAINTIPF:
Q Your name please.
1A Lois Higgins.
Q And are you employed by the Galax Savings and Loan
Association?
A Yes, sir.
Q How long have you so been emploved?
A . 16 years.,
Q And what is your position?
| A office manager.
Q Now, then, do you know Mrs,, I believe her name is
Joyce Goad?
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Yes, sir.
You know her husband, Mr. Robert Goad?

Yes, sir,

- And’ I believe that it's in evidence there that they

had an account numbered 2799-2 with the Savings
and Loan Association. Is that correct?

That's right. .

Do you have a recollection seeing Mrs. Goad on the
l&th.day of bctoﬁer, 19782

That's when she withdrew the money for worms.

The first time.

Yes.

All right, sir. Do you have vour original records
with you?

No, I den't have any.

Why didn't you bring them?

I didn't know I was supposed to.

I hand you, is that a photocopy of a piece of paper
that yéu've got the original in the office?

Yes, sir,

Will you explain to the Court what that is please?
It's our standard withdrawal slip.

Alil riqht, sir,

And we pay out nothing naturally without the cus-

tomer signing that withdrawal slip.
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1. {0 All right, sir, now then, if:it please the Court,
2. I ask that this be introduced into evidence please.
3. T"HE COURT: There being no objections,the Court will

8. lreceive it,

5. o Mrs. BEiggins, what does fhat show and how much was
6. | withdrawn and what was done in pursuance thereto
T. please? |
8. A $3,995.00 was withdrawn. The check made payéble
9. to National Worm Ranchers, Inc. for Robert Goad
10, and Mrs, Goad signed it., It was a joint account.
1. Q And I hand you here Plaintiff's Exhibit 21 and
12. ask you if that was your signature on that check
13. plaase.
14. A Yes, sir.
15. Q All right, sir. MNow then will you turn, and that
16, is the check that you signed and issued to Mrs,
7. Goad on that day for that withdrawal,
18. A Right.
13- Q All right, sir, and she checked, she checked there
20. on this form to make the check payable to National
. Worm Ranchers, Inc., right?
2. A Yas.
a3 Now will you turn that over on the back, Plaintiff's
28 Exhibit #1, and does that check show to have been
:z. paid by the Pirst National Bank and your account

o0 u
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debited for the amount of that check?

It was deposited in the Bank of Hendersonville,

All right, sir. Now what day does it show to have
been paid and a like amount of funds taken from
Ga;ax Savings and Loan Association's account by the
Pirst NationallBank of Galax, Virginia?

From the Savings and Loan account?

The same déy, the 1l3th.

I+ couldn't have been, ma‘'am,

It wasn't cashed in Tennessee until the 21st. Now,
then, « « « o

Well, it came off our checkbook that day.

T understand, but what day, well, then, all right,
let me ask you this. This check here . . .

THF COURT: On the day of the withdrawal, you took
the Goad account. |

Right.

All right, now, on this check had never been paid.
Right.

This check has never been. All right.

Rignt.

Now, Mrs. Higgins, were you in the office on a
subsequent day when Mr, Kyle gave you a message to
call either Mr. Goad or Mrs. Goad?

Yes, sir.

I[

o7




is Higgins - Direct 43,

25.
26,

And'when was that please, the best that you remem-
ber.

Tge same day tpgt he gave. Because he came directly
out and told me.

He gave you a message at that time to call who

and vhag gbqug please?

To call either Mr., or Mrs. Goad and tell them of

the telephone call from the Worm people. I couldn't

get in touch with Mrs. Goad, so I called Mr. Goad
at wvork. |

And where is that please?

At Southwestern Training Center.,

And@ what message did you give the defendant, Mr.
Goad?

Exactly what they had told, what the Worm people
had told Mr. Kvle.

And what was that please? }
That the check had been lost and they were asking'-
for a new check to be issued and thers was no way ‘
that the Savings and Loan would do it unless they
came and gave their permission that it be done.

It was their méney.

It was their money. And what did Mr. Goad, what
was his answer to you at that time?

I believe he said to go ahead. Now, this is believe

o8
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that's been a long time ago, that they would want
it stopped, but naturally they'd have to come and
sign the stop payﬁent.

All right, sir. Now then, at that time, you all.
didn't do anfthinq.that day?

Né, sir,

Did you have any further dealings with it the next
day or the day after?

No. It was turned over mostly to Mr. Nuckolls,
And were you present in the office on the 24th of
October, 1978?

When the next check was issued?

Yes,

Yes.

Did you see Mr, Goad in there?

No.

Did you see Mrs, Goad?

Yes, sir,

And who was theras?

She and supposedly two representatives from the
ﬁorms Corporation.

Did you take any part in that transaction, Mrs,
Higgins?

No, sir, I just saw it while I was . . .

Did you have any conversation with the defendants,

o9
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either Mrs. Goad who was there?

Nothing unless it was just passing the time of day.
All right. And that was up to Mr. Nuckolls.

Yes,

All right, sir. You may examine.

I d?d, I'm—sorry; I did, I did get one phone call
I didn't mention,

All right, sir. .

From the Bank of Hendersonville. I don't know the
name of the person I talked to. Mr. Kyle was not
in the office and they called me anyway because I
had signed that first check.

And when was that please?

As soon as they found out the payment was stopped.
And what message did you give that gentleman at
that time?

He asked us why we stopped it. I told him why we
stopped it and he said is it, could this check in
any wav be construed as a certified check and I
said o« o &

MR, RANE: I'm coing to object to this testimony.

MR. NEPF: 1It's proper. He is a representative of

the Plaintif.

MR, RANME: %Who is he?

MR, MEFF: Just what you tell them, the Bank of
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1. || Hendersonville.

2. MR, KANE: She just said that somebody's identified

3.|| themselves as the, she doesn't know anybody . . .

4.2 T think it was him,

5. MR, XKANE: But you don't know ao you?

6. A Well, I telstified to this last time. It's in the
7. record. —— -

;8‘ THE COURT: Are you able to say positively who you

9.| talked to, ma'am?

10.| a No, sir, because I was more intent on getting
1l1. across the message they wanted than I was on their
12, name..
13. THE COURT: The objection is sustained.
14. Q All right. You may examine.
15, '
16. MR, RANE: Go ahead, Mr. Jolly. I have no questions;
17.
18. CROSS EXAMINATION BY MR, W, H., JOLLY, COUNSEL FOR THE
19+ | prIRD-PARTY DEFENDANTS:
20. Q. Mrs. Higgins, what is your position with Galax
1. Savings and Loan?
22, ’
2 A Office manager.
3.
3 You are the number 2 managerial person in the office
24, A
is that not correct?

5.

A I guess so.
26,
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And you report to Mr. Kyle,
Right.

And you're in charge of evarybody else in the officeq
Supposédly.

Except of course, hin, Supposedly? All right.

Now, on this first instance, back in October of '78,
the 13th of October, you have, an exhibit has been
filed which shows this withdrawal of $3,995.0b.£rom
the Goad account. That's correct, isn't it?

Ye-, sir.

And you handled it?

I handled that. Right.

All right, Now, I'll show you what purports to be

a passbook, You've seen this., The Galax Savings
and Loan account in the name of Robert E. or

Joyce Goad, joint tenants, right of survivorship.
Right.

The account apparently was opened July 7, 1975,
That's right.

And this book shows, does it not, a withdrawal on
October the 1l3th, 1978, of $2,995,007?

Yea, sir.

And when this check was written by you as an officer
of Galax Savings and Loan, this $3,995.00 was

debited from their account., Is that correct?
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Yes, sir.

Now, doces this show any further debits on Octcberxr
the 24th or any other date for this $3,995.00?

No, sir. -Ne, sir.

Theze was never any other charge made against that
account., Is that correct?

Right.

For this check?

Right.

And T believe,if you will recall. your deposition,
you never, wﬁen you talked to Mr, Goad, you never
even suggested that any additional charge would
be.made against his account.

No. sir.

You said you didn't want to tell anything like
that. Is that correct?

That's right.

We'd like to file this as Goad Exhibit 21 please.
THE COURT: All right,

Now, Mrs. Higgins, after you, after this transaction|
was completaed, the next things you heard about it
was when Mr, Kyle told you he had gotten a call
from Worm Ranchers.

Yes, sir.

Right. And asked you to call the Goads?
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1. (A Yes, sir.

2.|Q And I believe you said that he told you to tell the
3. 'Goads exactly what he testified to hére?

4.]A That's right.

5.2 NThat_;gggghqpk had been reportedly lost ang*gpgt
6. " _the Savings a and “Toan was not _going to issie a_re=
7. ;*placement € check. It was up to them, -

8.{a Right.

9.11@Q Is.that correct?

10./A ‘Right.

ll. g Did he tell you to inform the Goads that he was
12. suspicious about this whole transaction?

13.) A No.

14,1 q Did he tell you that he was suspicious?

15/ a No.

16. Q Pardon ne?

7. a I don't remember, but I don't think so.
18. Q Well, did you tell the Goads that Mr, Kyle was
13. suspicious?

20. A No, sir.
2. Q _ And you said. I believe, just_a moment_ago, that
22. — - you +61d Mr. Goad that he or Mrs. Coad would have
3. __to come down_ and sign a stop.gizment.gfggr._
2. A _. ..If£ they wanted it done, ~rz==>— 7"
- Q@  If they wanted it dofie? = o

26.
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Right. And if I may say one more word?
Surely,

In the record of the trial before, of the depositions]
before, it says that I told Mr. Goad what to do,

I wouldn't.have the audacity to tell anyone as ;en-
bih}a as Mr. Goad what to do,

You told him what you had been instructed to tell
him, |

_Right._ and it was up_to_him whether he. or them..

4

—

___whather they wanted payment stopped on that check

_ and_another igaued or net -

e e —— —————

Now, Mr, Goad never came down in response to your
call, did he?

No, sir, I think he was buay,

Mrs. Goad came down.

Yes, Mrs. Goad.

You knew, even though you didn't handle: it, you
knew she did come down,

That's right., I saw her,

In point éf fact, she never signed any stop pay-
ment order, did she?

I didn't go to the bank with her, I don't know.
You don't know one way or the other?

Mr, Nuckolls will know that.

Well, you recall testifying that there was no way
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1.
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8.
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10.
11.
12,
13.
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16.
17.
18.
19.
20,

21,

22.
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24,
5.
26,

the Goads could stop payment on the check because
it was your check. Do you recall that?

I never said that that I remember.

i caii your atteﬂtion to page 45 of the depositions,
lines 11, aﬁd this was in response to Mr, Kane's’
question, 'Now‘if the Savings and Loan writes a
check for ﬁhat amount of money, could the Goads
stop payment on that check that was written by the
Savings and Loan?” And your answer was, "No, sir,
not on our check.” Is that not correct?

Yes, I misunderstood your other gquestioen.

The check that was written on October the 13th
was the Savings and Loan's check,

Right.

And the amount of that check was taken from the
Goads account at the time it was written?

Right,

Now, in order to stop payment on that check, it
had to be stopped by the maker of the check, did
it not?

Yes, sir.

And it was stopped by the maker, was it not, Mrs.
Biggins?

Not until Mrs, Goad came and told us what she

wanted to do.
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16
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24,
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26,

All right. Now you diédn't talk to Mrs. Goad though,
you just said.

She called on the phone before she came.,

And she talked to you on the phone?

We still'did not stop payment until she came.

You stopped the payment though., She didn't sign
anything that you know of did she?

As I say, I didn't go with her.

Now, when an account, did you testify as to this
call in the depositioﬁ?

Yes, sir, I certainly did.

The second call, I'm talking about.

Yes, sir.

And what was said, specifically on the second call?
Can vou recall?

Yes, sir.

All right, tell us what was said.

The man purportedly from the Bank of Hendersonville
asked me if our check was . « .

No, excuse me, I 'm not talking about that. I was
talking about a call from Mrs. Goad. Did-you

take a call from Mrs, Goad after your first conver-
sation with Mr. Goad, before she came in to your

office?

T think so. And she thought, they knew they

67




Lois Higgins - Cross 53.

10,
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16.
17.
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20.
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22,
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wanted payment stopped.

You think so?

And she would be over,

You think so or do you know so?

I think so.

You think so?

Yes, I know one of them told us that they wanted
payment stopped, but they would have to come over,
And you say they would have to come over. Do you
know what, if anything, they did whichever one
came over?

Well, Mr. Nuckolls will have that information.

He has all that detailed information. 0.K. Now
you have confirmed what Mr., Kvle said that the
check, that they would not issue a, Galax Savings
and Loan would not issue a revmlacement check, That
they wanted no part of it or words to that effect,
“Je wouldn't issue a replacement check unless the
Goads asked us to. 4

Viell, if the Goads asked you to, if that's what
determined whether you issued a check or not, why
didn't you tell the Goads you were going to charge
it to their account?

Because the first check, payment was stopoed, why

take it off of their account twice.
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1. wanted payment stopped.

2.|Q You think so?

3. A And she would be over.

4. 11Q You think so or do you know so?

S.||A I.think 20, '
~6.0Q You think so?

7.1lA2 Yes. I know one of them told us that they wgnted

8. payment atopped, but they would have to come over.

9./Q And you say they would have to come over, Do you
10, know what, if anything, they did whichever one

11, came over? |

12.) A Well, Mr. Nuckolls will have that information.

13.( q He has all that detailed information. O0.X. Now
14, you have confirmed what Mr. Kyle said that the

15, check, that they would not issue a, GalaxVSavings
16. and Loan would not issue a replacement check. That
7. they wanted no part of it or words to that effect.
18, A We wouldn't issue-a-repiacement check unless the -
19. _Goads asked.us. ko. 7 T
20. Q “Wall, 1f the Goads asked you to, if that's what

2l1. - determined whether you issued a check or.ﬁot, why
22. didn't you tell the Goads you were going to charge
2. it to their account?
24, A Because the first check, payment was stopped, why
&. take it off of their account twice.
26,
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1. l1Q That's exactly right., ¥hy take it off their account

2. twice?

3./A ~ And we didn't.

8. lQ ' Right. Well, isn't that inconsistent with their

5. ' making the decision., If you're not going to take

6.1 it off their accountz

T.. " MR, NEFF: 1If it please the Court, that's a point

8.l of law,

9. Q‘ ‘ Alltright. I'1]1 withdraw the question. You were
10, how long have you been with the Galax Savings and
1. Loan, Mrs. Higgins?
12.| A 16 yearé.
13.| @ And you were in banking 5 years before that, were
14, you not?

15.] a Yes, sir.

16. Q And you are familiar with the normal check writing
17. and clearing procedures are you not?

18. 1 A Yes, sir,

19. Q And when you stop payment, it is, if the customer
20. writes a checks, this is a commercial bank now I'm
21. talking about, not a savings and loan, writes a
22. check to pay a bill we'll say and notifies the bank
3. to stop payment, payment is stopped before the

24, check clears, that's the normél procedure?

25.

A That's right.
26.
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Before the customer's account is debitad for the
amount of the check. If it's been debited, then

you can't stop payment on it, right?-

Right, Buﬁ if you want to keep your job, you better
not pay it, when it comes in. |

I think that's all,thank you, Mrs. Higgins.

CROSS EXAMINATION BY MR. E, PETER RANE, COUNSEL FOR THE

PLAINTIFF:

Q

A

Just one question please. In this cage, the drawer
of the check was Galax Savings and Loan, is that
right?

Yes, sir,

The payor bank was the First National Bank, of
Galax.

Right.

And it is to the First National Bank of Galax that
the stop payment order is issued.

Yes.

Since they are the payor bank,

Yes.

You wouldn't issue stop payment order to depository
banks, would you?

No.

No way of knowing who they'd be,
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Right.” That's why, how could we let the Bank of
Hendersonville know anything when we didn't know

where that check was going to be deposited.

‘Thank you,

=-DIRECT EXAMINATION BY MR, L.. HARVEY NEFF, JR., COUNSEL

OR THE DEFENDANT AND THE THIRD-PARTY PLAINTIFF:

0 » 0O »

Mrs,., Higgias, I.bélieve you ara the office manager,
Let me ask you this., National Worm Ranchers, Inc.,
do they now or have they ever had an account with
Galax Savings and Loan Association?

No, sir,

They were never a customer of your Galax Savings
and Loan Association?

No, sir,

And Mr, and Mrs. Goad were customers?

Right.

Ané at the time this, the amount that was taken
off their account, pursuant to that withdrawal on
the 13th of October, 1978, was the amount that was
shown by that paper?

Right.

It was that account,

Right.

And thai money was taken off their account, added
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11,
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13. |9

14,
15.
16.
17.

18.4la
19.Q

20.
2l.
22.

230 Q

a4,
25.
26.

to the Galax Savings and Loan bank account, the
geﬁé;ﬁl account, to cover this other check,

got added to, taken of#f,

THE COURT: Run that by one more time,
All.right, sir., All right. When you take money
off of this book . . .

Right. .
Then you put the same amount of money ., . .

It's already down there. |

It's already down there. So you take that money
and issue a check for it.

Right ‘and that comes off our balance.

And that doesn't come off the balance until that
chaeck is cashed.

It does on our books., We don't use the money any
more,

You don't use the money any more.

Right.

So the money that's gone out, the $3,995.00, from
that date, this date, other than it was never used,
till the second check was issued.

No, sir. -

And Galax Savings and Loan Association does not
have any of the money, or would not have t&ken any

of the money, unless Mr, and Mra., Goad told you to,
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1. - would you?.

2. 1A That's right.

3.1Q@ - I have no further questions.

8, . TEE COURT: Any further questions, gentlemen?

5. MR.vKANB: No, Your Bonor.

6. THE COURT: Step down, Mrs, Higgins.

7. _

8.1 BENJAMIN P, NUCKOLLS, firat being duly sworn, was

9. examined and testified as follows:

10, || DIRECT EXAMINATION BY MR, L. HARVEY NEFF, JR., COUMSEL FOR-

11.| THE DEFENDANT AND THE THIRD=PARTY PLAINTIFF:

12.] Q Mr, Nuckolls, you are an employee of the Galax
13. Savings and Loan Association?

14, a Yes,

5.1 q All right, sir, and were you in the Savings and
16. Loan Association on the, I believe, it was the 13th
17. of October, when this check, the first check, to
18. National, the check was issued to National Worm
19. Ranchers?

20’” A I imagine I was.

. Were you familiar with that in anyAway?

22, Oh eeee

23’"0 That's the matters that took place on the 1l3th of
24, October.

5. A Rot on that particular day that I recall.

26,
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Q All right. Then when is, what was your first con=-
tact with the National Worm Ranchers and the issu-
ance of a second or subsequent transaction in this
matter,

A Well, I overheard a telephone convefsation, about
a telephone conversation that the check had been
logst that had been issued to the National Worm
Ranchers,

Q That was a éonvazsation between Mr. Kyle and Mrs.
Higgins? 1Is that correct?

A I believe the first call was between Mrs. Higgins
and the bem Association,

Q All right, sir, Now, then, what first instruction
did you have about it and from whom and why, please?

A ... Mrs. Bicains advised me that a second check would .

__have to be_issued to the National Worm Association

" and she called the bank to stop payment. T _

Q TTAll right, at that time, when she called the bank
to stop payment, on what date was this?

A October the 23rd, that she verbally called the
bank and told them to stop payment and then I had
to go down on the 24th before the second check was
issued to sign the atop payment order-on the first
check.

Q Now, at the time, you went down to sign the atop
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12,
13.
14,
15.
16.
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19.
20.
2.
22,
a3.
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payment order, on what authority did you have anad
from whom to sign the stop payment and why?

I wag acting under Mrs. Hiaains' instructions.

wb;l, what were your instructions?
Sir? B

What were your instructions?

To sign the stop payment order.
All right, sir. Did vou do that?
'Yes, I 4id.

- Now, at that time, was, had Mrs. Goad come into

the office or Mr. Goad?

When I signed the astop payment order, no one had
come,

No one had come in?

At that particular time on October the 24th,

All right, sir, no one had come in but you proceeded
to go down and sign a stop payment order., Do you
have a copy of that with you, sir?

No, sir.

MR. JOLLY: We've got a copy here if you want to

file {t,

Q
A

o

See if that isn't the copy.
I trought the , . .
Read that and see if your name is on that piece of

paper.
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16.

17.

18.

19,

20.
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22,

a3.

24,
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26,
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F4

Yes, it is. ‘

All rzight, sir, What is that please?

Please refuse to pay check number 230255, amount
$3,995.00, payable to National Worm Growers, dated
October 13, 1978, Galax Savings and Loan, signed
by me, received by Down, dated received October 23,
time 9:45, how received; phone,

All right, sir. Now that is the, I ask this be
introduced in evidence.

MR, JOLLY: No objection.

MR, KANE: No objection.

THE COURT: Let it be received.

Mow, on this 23rd day of October, 1978, was a
replacement check issued for that stop payment order
Mr. Nuckolls?

No, sir. -

What day and when was a replacement check issued?
October the 24th, 1978,

All right, sir, and what time of the day is this?
what's your recollection of it please?

It was the early part of the morning.

Al right now, who was in the office at, about that
transaction?

The National Worm Ranchers Association representa-

tives were there first and then Mrs., Goad came a

"7
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short time later.

They.were there first. Did you or anybody at the
Savings and Loan Association do anything until Mrs.
Goad came?

No, sir.

0.K. What did you do and why did you do it?

I, when Mrs, Goad came in and identified these
people ﬁhét were there as being the representatives
that she had dealt with, I then proceeded to write
the replacement check for her and gave it to her.
All right, do you have a copy of that replacement
check wiﬁh you?

Yes, I do.

All right, sir. I ask that this be introduced into
evidence please,

THE COURT: Without objections, it will be received.
You have a notation in the corner of that check,
Mr. Nuckolls. what is that please and why did you
make that notation?

Por Robert Goad and the reason for the notation is
to verify who the check was for.

All right, sir, and then did, did you, you gave
this check, is this the check that you gave to Mrs,
Goad?

Yes, it is,
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You gave that physically to her?

Yes, sir.

All right, sir. What did she do with it then?
She handed it to the National Worm Ranchers Asso-
ciation representative,

She physically, that was in the office, she gave
that check to the National Worm Ranchers Associa-
tion man?

Yes,

What next took place?

Than the representatives were wanting an cashier's
check, which we do ﬁot issue at the Association
and I was asked to go to the bank with him to
verify that we issued the chack and so he could
get a cashier's check for it.

Did Mrs., Goad go with you?

No, I don't believe she did,

Now does this $3,995.00 represent the initial with-
drawal made by Mrs, Goad on the 13th of October,
19782

Yes, it does,

And T believe thereafter, you did see, when you
wvent with the man to the bank, they did give him
a, FPirst National Bank did give him a cashier's
check?

'79
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Yes,

And thereafterward, that amount for this check there
that I just gave to you with the identification for
Robert Goad, that amount was debited and taken off
the Galax Savings and Loan Association's account

at the Pirst National Bank?

It would have beeﬁ taken off our account at the
Pirst National, yes.

All right. 'I mgan,'the check shows that it has
been paid, doesn't it?

Yes, It would have been a debit at our account
at the First National Eank,

Did you ever had any discussion with Mr, Goad?

No, sir.

You may examine,

CROSS EXAMIMATION BY MR, W. H., JOLLY, COUNSEL FOR THE

THIRD=-PARTY DEFENDANTS:

Q

o P O >

Mr. Nuckolls, did you have any telephone conversa-
tions with Mr. Goad?

No, sir.

How about Mrs., Goad?

No.

All right, sir. So the first time you actively

participated in this transaction was when you were

50
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instructed by Mrs. Higgins to go to the First .
National Bank and sign that stop payment order.
Yes,

And then the next day, Mrs. Goad and the two Worm
Rancher pecple got there, You then wrote the check
that's been filed here, dated the 24th to National
Worm Ranchers,

Yes,

For this $3,995.00 and yéu signed it as an officer
or an authorized signature of the Association.
Yes, sir.

Now, you took that check and you handed it to Mrs,
Goad. Right?

Yes.

And she handed it to the Worm Ranch people?

Yes,

All right. Now, you said, you were asked tc have
it certified. Did the Worm Ranch people ask you
to certify it?

I really don't recall how they went about asking
for a cashier's check. Whether they asked Mrs,
Goad or if they could get a cashier's check for it
or how we agreed to get one, but there certainly
would: have been no problem.

A. pparently there wasn't any problem at all, was
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there?

a No.

Q You took the check, you took the man or the men.

a I went along with them.

Q You wenévto the bank.

- Yes. |

Q And you gave the check to the bank?

A No, sir, he gave the, I represented him to the telle:

9. at the First National that we had just.issued this

10. check and he wanted a cashier's check for it.
.11, Q You told the people at the bank that it was all
12. right to go ahead and issue a cashier's check.
13'" This was a bona fide check of the Association.
14, A Well, I didn't tell them that it was all right.
15. I told the teller that he wanted a cashier's
16. check for it; They have their own procedure about
17'" issuing a cashier's checks., I just really stated
18. what he wantdd to accomplish,
19. Well, the teller knew who you were, didn't she?

Yes,

And did you have to sign anything to get the
cashier's check issued?

No.

They just went ahead and issued it. They tocK the

check you had just written and substituted for that

v
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1. a cashier's check.

2. A vaes,

3. Q Now, a cashier's check, when they issued a cashier's
5, check, then the amount of that check, your account
5. was flggged or,debited.right then, was it not?

6. 1A Well, it would have been reduced as soon as the

7. paperwork reached their accounting department.
8.9 That day?

9. A Yes,

10,19 Not when the check cleared?

11. 1A That's corréct.

12,119 That's correct. 1If it hadn't besen a cashier's

13. check, then it wouldn't have been, your account

14, wouldn't have been debited until the check cleared.
15, Right?

16. (A I believe that's correct.

i7. Well, you know that correct, don't you, Mr,

18, Nuckolls?

19.11Aa State that again. I really don't . . .

20. If it had not been a cashier's or certified check
21, your, the Association's account would not have been
22, debited until the check &leared.

23.|ia Yes.

24, g Whereas if it was, which it was in this case, then
25. it would have been debited as scon that day, that
26,
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business day, as soon as it got to the accounting
department. Right?

Yes.

Right, Did. you know Mr, Kyle was suspicious? Did
you discuss this with Mr, Kyle? This whole trans-
action?

At what time?

Any time.' Prior to the suit being brought.
Prior to the suit beinq‘biought?

Yes, sir.,

Th . . . . _ _

I'm not asking you what you said, I'm just asking
you if you discussed it with him.

Well, there was some discussion that-the suit was
being brought.

No, I'm talking about right after this happened,
on the 24th.

No. There was no suspicion that I know of.

You didn't know anything about his feeling of sus-
picion in this case?

No, But it's ....

I Just ask youif you knew about it.

No.

Were you instructed by Mrs, Eiggins then, I take

it you were not, to advise Mr., or Mra, Goad that
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there was some suspicious circumstances?

No.

So Mrs, Goad's participation on the 24th consisted
of coming there and saying these are the Worm

Ranch péqple.‘ You handed her the check, she handed
it to them?

Yes,

" And that's it?

Yes.

And ?his, the Goads' account was noﬁ debited any
time after the day that the original check was
written.

That's correct.

Por this transaction, I'm talking about.

That's correct.

2nd Mrs. Goad. signed nothing at vour office or at ,
the bank, she didn't even go to the bank, did she?l
No.

That morning she_signed nothing.

“is_that correct? T

“That's _correct.

Because it wasn't her check to stop payment on,

Yes.

All right. Thank vou.

85




||Benjamin F, Nuckolls - Re-direct 70.

1.
2.
3.
A,
5.
6.
7.
8.
9.
10,
11,
12,
i3.
14,
15.
16.
7.
18,
19.
20,
al.
22.
a3.
24,
25.
26,

RE-DIRECT EXAMINATION BY MR. L. BARVEY NEFF, JR., COUNSEL

FOR THE CEFENDANTS AND THE THIRD-PARTY PLAINTIFFS:

Q It was her money though, waan't it?
MR, JOLLY: I object to that. That is the question
for.the Court. 1It waﬁn‘t her money.

Q Mr. Nuckolls, when Mrs., Goad came in, what, did
she ask you to do something?

A She asked me to issue the replacement check.

Q Thank you. |

CROSS EXAMIMATION BY MR, E. PETER KANE, COUNSEL FOR THE

PLAINTIFP:

Q Mr. Nuckolls, when you made the stop payment re-
quest of the bank, did you have to post an identity
bond?

A No.

RE-CROSS EXAMINATION BY MR. W. H. JOLLY, COUNSEL FOR THE

THIRD=-PARTY DEFENDANMTS:

Q Could I ask one more question? Mr, Nuckolls, did
you or anybody at the Association in §our presence
advise Mrs. Goad anything about the ramifications
of atopping payment on a check or the fact that
their account might be charged back with the §$3,995.

again?
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1. {|A No.

2.]Q You, no explanation nor advice was given to her at
3. all,

4.1 No.

5./ Q Thank you, sir.

6.
7.

RE=-DIRECT EXAMINATIONM BY MR. L, HARVEY NEFF, COUNSEL FOR

8. THE DEFE&DANT AND THE. THIRD-PARTY PLAINTIFF:

9. " You done what she asked you to, is that correct?
10.] A . Yes,

1l.} Q Thank you. _

12, THE COURT: Step down, sir.

13.

14, JOYCE GOAD, first being duly sworn, was examined
15.] and testified as follows: ‘

16. DIRECT EXAMINATION BY MR. RALEIGH M. COOLEY, COUNSE TFOR
17.|| 'HE DEPENDANT AND THE THIRD-PARTY PLAINTIFF:
18, Q Your name is Joyce Richardson Soad, is that right?
13. A That's right.
20. Q 2nd of course, vou are one of the parties to this
2. sult?
2.4 Yes.,

a3.
a4,
a5.
26.

Mrs, Goad, I, I'm going to try to go fromlwhera
you first came in and try to take everything in

order so that we can develop exactly what happened.
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20.
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22.

23.

24,

25.

26.

0

To R S = T IR = B

In the first place, you and vour ausband had some
sort of contract or obligation with National Worm
Ranchers, Inc. Did you buy something from them?
You had a debt. You owed them some money. Is that
right?

Yes.

All right., You, what was this money owed for?

For worm and worm bins.

B-I-N=-S? Bins,

Yes., B-I-N-S,

All right. So you all, you all were indebted to
the Hational Worm Ranchers. Now, and you were
going to pay this debt?

Yes.

All right., How &did w7ou go about that?

¥e took the money out of our savings at the Galax
Savings and Loan.

All richt. Let's go, vou went down to the Savings
and Loan yourself?

Yes, I had to go down to get it.

All right. You went down to the Savings and Loan
yourself?

Yas.

Who else went with you?

No one.
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You weﬁt by yourself?

Yes,

Now, do you remember what date this was?

October 13th. I think that's when the check was

written,

‘All right. llow, exactly what did you do in the

Savings and Loan on this occasion?

I went in and withdrew the amount of money I needed
and I signed a withdrawal slip.

All right. .You signed a withdrawal slip. Did you
get a check? |

Yes.

All right, How much was this check?

$3,995.00, I think. 1It's obscene, the amount, but
yes,

All right. That, this was your original check.
Now, was this check made out to you or to your
husband?

No.

Who was it made out to?

To the Worm Ranchers.

And why was it made out to the Worm Ranchers?
Bacause that's who the money was owed to. That's
who the money was owed to. |

All right. And did you ask the Savings and Loan
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to issue a‘check to the %orm Ranchers?

Yes.

So you told them that you wanted a check and instead
of issuing the check to you and your husband, you
wanted it issued to the National Worm Ranchers?

Is that right?

" Yes,

0.K. That's the reason the check was issued £his
way. Rather than say, being issued to you, or your
huéband.

Yes,

Now, vou left the bank and at this point nothing is
said and you don't know of any problem or anything.
Is that right.

Yeas,

What éid you do with the check?

I took it home and gave it to my husband.

Did you see it after that?

No.

Did you know of your own knowledge what he did
with the check? |

Yes, I do.

What d4id he do with the check?

Well, we had the men that came from Worm Ranchers

that evening. They installed the bins and the worms
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1. and mv husband gave ther tha check.

2. Q All right. You saw him deliver the check?

3. 012 No, I did not see it. But I saw them coming. I

5, was away from home. But I did not see my husbkand

5. give them the check, directly.

6.1Q All right. And up to this point, there is to your

7. knowledge at least, there is no problen.

8.1l A No problem that I know of,

9.1l @ Now,‘when did you next hear or anvthing about the
10.1l check or about the employment with Hational Worm
11. or anybody else?

12.)l 2 My husband came home at dinner one night and said
13. that they had stopped, that the check had been

14, lost. The check had been lost, ves.

5. ¢ The check had been lost., And what did you all

16. decide to do about that?

17. ' MR, JQLLY=no¥°W/ I object to the form of the

18. guestion. Ee has/proved it

19. v THE COURT: The Court sustains the objection.

20, Q All right. ©Now, Mrs. Goad, vou've got the informa-
2. tion now that the check had been lost. Did vou

22, have any question about the check being lost?

23. A Well, yés. I mean, I wondered how it had been lost,
24. but that's all.

2. Q All right. Did vou have any telephone conversation
26,
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with anybody at the Savings and Loan with regard to
it?

No, I didn't.

You didn't yourself?

No.

All rightf You went back down to the. O.K. Did
you all,'ﬁid you or your husband talk to anybody
from the WormlRanéhers about this check?

I éértéinly didn’ﬁ. And I don't think my husband
did either, no. I don't believe. I can't really
ansver for him about that. But I don't think that
he did.

¥ell, I'm asking you what you know.

No, I d4id not have any conversation with them at
all.

All right. Now, for some reason, you went down to,
I'm going to ask you, let me phrase the question
like this. On October the 24th, you went back
down to the Savings and Loan Association.

Yes, sir.

And who did vou have with vou?

T didn‘'t have anyone with me,wlen I went in.

What?

I didn't have anyvone with me when I went into the

Galax Savings and Loan that morning.

92




Joyce Goad = Direct S - 7.

1.
2,
3.
4,
5.
6.
7.
8.
94

10.

11,

12,

13.

14,

15.

16.

17.

18,

19.

20.

1.

22,

23.

24,

25.

26,

' to meet two people from the, from the Worm Ranchers

All right. Well, now, why did you go down there?

I went down there because I was to meet two repre-
sentatives from the Worm business and the bank was

going to issue them a check to replace the one that
had been lost. . .

All right. Well, now, when, all right, you werxe

company or corporation or whatever it was,

Yes,. |

When, when was that plan or when was that arrange-
ment made that you would meet? How did you communi-
cate with aomgﬁody to know that you were going down
there to meet these people?

My husband made the plans.

He, he made the arrangements?

Yes, there would be two representatives there.

And you understood that the purpose of this meeting
was for the, for the issuance of a replacement

check for the one that had been lost.

To replace the check for the one who had been lost,
All right. Now, you went down to the, to the Savingg
and Loan yourself?
Yes.

And who all was there?

The two representativeg, the two young men from the
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Worm Ranchers, Inc., and the bank officials and
myself,

All right. Did you, did you talk to Mr. Nuckolls
when you were down there? Was he the one that
you were doing, the activities were taken place with?
Yes, Mr. Nﬁckolla.

aAll right. Did you tell Mr. Nuckolls what your
purpose was in being thera?

No, 5e knew what my, he knew why I was there, They
had asked us, because, see, the bank had reqﬁesteﬁ_
that I come in and do this.

All right., And what were you doing?

I was in there to pick up the second check to
replace the one that had been lost.

All right. Now, did anybody say anything or any
discussion about the first check?

No, not to my recollection, we didn't have any
discussion about the firat check at all.

Did yéﬁ give Mr, Nuckolls any instructions about
what he was.supposed to de?

No, I didan‘'t.

You think he had been previously instructed?

I don't know that he had been instructed. Evidently)}
I'm not sure about that, Mr, Cooley, I don't,

instructed by whom? Could you . . .
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_issued,

Somebody, somebody must have told him somewhere
that you all were going to replace the first check.
Uh, I don't know . . . .

MR, JOLLY: Who is you allz

I'm sorry, I don't understand your . . . -

All right. Yqu, Mrs. Goad, you've testified and

I want to maﬁehsurg, you've testified that your
purpose in going down to the Savings and Loan was
to replace this first check. HNow that's what you've
testified, Now, somebody gave you instructions

to go down there to see about replacing this check
and somebody must have said something to the bank

officials about replacing this check. 1Is that right?

‘Well, that ties in with the call from Mrs. Higgins

to my Kuaband at the Traininé Center that the
check had been lost and that they would issue another

check, but one of us should be there before it was

.‘ﬁiiﬁfiﬁﬁﬁf" Why, why were you there then because

on this new»issue?

Because my husband was busy and he couldn't go and
I was running the errand for him, so to speak.

You were doing his duties? All right, Did you,

did anybody say anything to you about stopping pay-
ment on this first check?
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No. Except my husband relayed the message to me
that had been given to him by thegalax Savings and .
Loan.

All right. What was this message?

That the first check had been lost and a new one
would have to be issued.

And nobody said anything to vou that, that the
paymént would have to be stopped on the first check?
No. Not from the bank. Is that what you're saying?
Yes,

From the bank, no. No, not to me, directly.

And nothing was said and vou didn't, all right.
Well, I'1ll put it now this way then, Mrs. Goad,
when you got down there, they gave you the check,
the bank did, the Savings and Loan,.thay wrote

a check to the NMational Worm, wrote another check
and gave you the check?

I don't recall then, ydﬁfﬁoan actually handing thei
check to me?

Yes.

No, I don't think they handed it to me., No.

Who did they hand it to?

Wall, they wanted a cashier's check. And Mr,
Nuckozls went to th; bank with them to get the

cashier's check and they came back., I waited., I
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didn't go with them. 2Mnd they came back to the
bank and I, you know, actually, I'm not sure who
actually handed it to the representatives,

You didn't take the check and then hand it over to
the people from the “orm Ranchers?

Yes. It was, you know, they received the check and
I;m not sure vho, in other words, you're saying
did Mr. Nuckolls hand me the check and then I, in
turn, handed it to the representatives, Is tﬁat
what yoﬁ're saying?

Yes,

I beg your pardon?

Yes,

I'm not real sure about that, Mr, Cooley. I don't
believe that I handed the check to them. I think
that it was” just, Mr. Nuckolls had, did all the
business transaction of it, I jus%_stood there, _ _
Well, Mrs. Goad, you approved the {ssuance of a
replacement check for the first check?

Well, ves, by my being there. ¥e thought it was
a satisfactory thing to do, from what, vou know,
we were going along with the Savings and Loan
Company. Ye thought that was the, we knew very
little ébout banking. e thought this was just a

replacement because the first check had been lost.
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15.
16.
17.
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25.
26,

That's all.

MR, RANE: I have no questions at this time,

CROSS EXAMINATION BY MR. W. E. JOLLY, COUNSEL:FOR THE.

THIRD=PARTY DEFENDANTS:

Q

Mrs., Goad, just a couple of questions, Do you know
anything about stop payment orders or what legal
digﬁificance, if any, they have?

Never.: This is the first experience., I knew
nothing‘about them,

Have you all, to your knowledge, have you and your
husband, have you all evar stopped paym;nt on one
of your own checks?

No, we've never had to do anything like that.

Was any explanation made you by anybody at the
Galax Savings and Loan about . . .

None. None whatsocever,

And you were asked if you approved it, did, what
did you think about that., Wwhat do you mean, did
you approve it?

MR, NEFPF: 1If it please the Court, I think that's

improper in viéw of her other answer.

THE COURT: He may ask her what she thought she

was approving,
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MR, NEFF: That's speculative,

What do you mean you asked if vou approved issuance
of the other check?

I don't think it was a sense of approving, no. I
didn't know that I had to approve it. The bank,

you know, it was just a cut and dried thing., 1In

my, to my knowledge. I mean, my understanding, that
the check was lost, we'll issue a new check,

Did you, were you told by anybody at the Savings

and Loan that there was any possibility that vour
account would be charged with this check?

None whatsoever., Nor did my husband, None whatso-
ever.

And fou didn't sign anything that morning?

I didn't sign anything at a%l., The only thing . . .
At any time after the 1l3th, did vou call the Savings
and Loan and tell anyboedy there to stop payment on
any check?

No.

You made no call whatsocever to the Savings and Loan?
No. None at all,

To ﬁrs. Biggins?

No.

Or Mr, Ryle? Or Mr. Nuckolls?

No.
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Or anybody else?
Mo.

All right. Thank you, ma'am,

RE-DIRECT EXAMIMNATION BY MR. L., HARVEY MEPF, JR., COUNSEL

FPOR THE

Q

DEFENDANT AND THE THIRD-PARTY PLAINTIFF:

Let me ask her just one more question. EHow did
you know what time to be there then?

You mean to nmeet the representatives at the bank?
Yes, Ma'am,

I'm not real sure, Mr. MNeff, I don't know. I
was given a time but I don't know how I.got, I’
just don't remember.. Unless it was done through
the bank or . . . |

Well, you didn't, you just answered you didn't talk
to them,

MR, JOLLY: No, no, I object. She did not. I

THE COURT: His question was if she called the
and Loan.

All right. You didn't call., Did they call you?
Put it anocther way.

I'm not sure., They didn't call me about the time,
no.

All right,

asked her if she called, the Savings and Loan.
Savings

Q

A

Q
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Unless thay told my huskand and he relaved the
message to me, I do know when I got there that
the erresentatives had called the bank and said
we're going to be late and T had to wait 30-35
minutes on them. So they didn't call, contact me
in any way, they called the bank and told them.
You think your husband is the one that told you
the time?

I can't definitely say.

Or did you, did you yourself have any recollection
of talking to any of the Hational Worm Ranchers
people?

Oh, no. lever,

You didn't discuss that?

No.

All right.

THE COURT: Do you have any guestions, Mr. Kane?
MR. XANE: No, I do not, Your Honor,

THE COURT: Step down please, ma'am,

MR, CODLEY: If the Court please, that will conclude

ours with the saving point of Mr. Robert Parl Goad, which

we all had égreed on prior to this trial,

ness?

MR, KANE: Do you intend to call him as your wit-
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MR, COOLEY: VYes, sir, I think we will.

THE COURT: T don't helieve you were present, Mr,
Kane, when the matter was brought before theCourt last or
this week, I believe, It was agreed that at the convenience
of counsel, Mr, Goad might be called as a witness and his
evidence would be considered by the Court.

MR, KANE: VYes, sir, I was aware of that. My
question is, is Mr, Goad's evidence going to have anvthing
to do with any material issue that rises between the Bank
of Hendersonville and with your client.

MR, COOLEY: I don't really think so. What you're
saying is ., ., . »

MR. KANE: I'm going to make my motion now as to
the Plaintiff's case against yvour defendant because I don't
think Mr. Goad's evidence has ocne iota of materiality as
to the complaint between the Bank of Hendersonville and
Galax Savings and Loan., He has to do with the third-party
suit. I think that's fair ﬁo say, isn't it?

HR, COOLEY: We agree to that.

HR, NEPP: Mr, Kane, I would hate to impose upon
Mr., Helson to come back or impose upon you to come back,
but as Mr, Stuart Campbell, Sr., one time told me, he says
you never know what the answers may be till the witness
testifies. So, and I don't think we can say further at

this stage of the proceeding, I would say fairly to the
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Court and to you and to Mr, Nelson, that if there is any
way that we can avoid the two of you all coming back, we
will do so, because I can see your position.

MR, KANE: I guess what you're saying is that you
don't know what Mr. Goad's going to say, in spite of takiné
his deposition;

MR. NEPP: That was going around the long way, yes.

MR, JOLLY: I take it also that you, at this point,
woula not agree to, for the Court to consider his:-deposition,
in lieu of having him back here. That that position hasn't
changed? ‘

MR, NEPF: Pete, not without re-reading that, I
read it again yesterday. There's some difference of, what
I remember reading yesterday and there's one or two things
that sort of unclear to me in accordance with the testimony
today.

Z2HE COURT: I believe that's a n¢, Mr., Jolly.

MR, JOLLY: I guess that's what it is, Judge. Well,
for the record, we'd like to make a motion t;hgirtke the
third-party plaintiff's claim against the third-party
defendant and enter summary judgment in favor of the third-
party defendant regardless of what Mr., Goad may or may not
testify to, but as a matter of law, The Goad's account
was dsbited and they, at the time, this original check

was written and they had no legal authority, right, power
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or anything else to stop payment, authorize anything. Their
money was taken out of their account and put into the Savingg
and Loan's account and everything from that point on was
done by the Savings and Loan. They never signed@ anything.
They couldn't have signed anything to have gotten any
money out of any account other than their own, which was
not involved. And as I say, we . . .

THE COURT: Oh, I might save you time, Mr. Jolly.
The Court will make no judgment in this case until the
evidence has been concluded.

MR. JOLLY: I understand that answer better than
the other.

MR, KANE: Can we decide now when this testimony
or tender will be? I'd like to get this thing concluded.

THE COURT: 1It's to be done at my office before
thds lady here, She's going to record it, I don't even
have to be present,

MR, JOLLY: All right.

MR. COOLEY: Well, when is Mr. Goad going to be
available?

MR, JOLLY: As of anytiée after tonight.

- MR, COOLEY: Well, I can't be here tomorrow.

MR, JOLLY: I've got a case to try tomorrow, BHow

about the 18th? WNext Thursday.

MR, NEFF: 1I've got a jury trial at Independence
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1, || that day.

2. MR, JOLLY: How about next Priday?

3. MR, COOLEY: The 19th?

4, MR, JOLLY: Yes, sir.

Seli MR, NEBFF: I have discovery depositions set that

6. || morning with Mr, Campbell at 10130,

7. MR, JOLLY: Well, how about the afternoon?

8. MR, NEFF: I can do it that afternoon.
- 9. MR, JOLLY: 1Is that agreeable?
10, MR. RANE: What's that date?

11, MR. JOLLY: The 19¢h.

l12. MR. NEFF: 1Is that agreeable with you, Raleigh?
13. MR, COOLEY: Yes. 1I'll make it agreeable. Are
14, we going'to'make it at 1:00 or 2:00 ofclock?
15. MR. JOLLY: 13307 That's fine.
16. MR, NEFP: That's going to be down at his office?
17'. THE COURT: She'll do it on a portable recorder

down at the office and I'll listen at it.

MR. JOLLY: 1:30 on the 19th.

THE COURT: I will not be there that day. But that
was understood to start with. 1I'll be in Pulaski that day.

MR, JOLLY: All right, sir.

MR, RANE: I'll come back that day and make my motion
then,

THE COURT: If anybody wants to make a motion when
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you've completed the evidence, just put it on that racorder.

MR, JOLLY: All right.

MR. NEPP: Mr, Kane, T will be agreeable with this:
if, 1f you want to make the notion at the conclusion of
his evidence, we can stipulate that you can make that motion
next Priday after Mr. Goad testifies and save you coming
back. I think that would be in order, if that would be
suitable to Mr. Jolly. I mean I don't want you to make a
special trip up-here. o

THE COURT: Oh, the case beiné sybmitted to the
Court, you don't have to make any motions any way.

MR, RANE: 1I'll be around.

THE COURT: Now, is there any of these records
you need them for Anything?

MR, JOLLY: %¥e don't, Judge,

(Court is adjourmed.)
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Depositary
and Signing
Resolution

Borrowing
Resolution
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Derennanrss EHHBT * |

o emamesy e i 3

STt o ¢ i s e -, (WNAme of Corgoration) Tt T T i

I HEREBY CERTIFY TO.Zan it 7. Alescilosmsesnl (b ,

that at 2 meeting of the Board of Directors of?/&z“wlll(ﬁumﬁw‘{ku ‘. a COIPOfﬁﬁOﬂ

organized under the laws of the State of.. Kl duly called (2 quorum
being present) and held at the office of said corporation, No '

in the city of. /}ﬂ sdoclle eeer. State Of B2l .. on the ........ 2 0eed..........day

of....llicgialt . 19.’7..2.: the following resolutions were duly adopted and are now in full

force and #ffect:

RESOLVED, that the above bank be designated as a de¥osiuq of this corporation and that
funds of this corporation deposited in said Bank be subject to withdrawal upon checks, notes, drafts, bills of
exchange, acceptances, undertakings of other orders for the payment of money when signed on behalf of this

corporation by any Lnize of its following officers to wit:
' (Number)

RESOLVED, that the above bank, is hereby authorized to pay any such orders and also to
receive the same for credit of or in payment from the payee or any other holder without inquiry as to the
citcumstances of issue or the disposition of the proceeds even if drawn to the individual order of any signing
officer or tendered in payment of his individual obligation. )

RESOLVED, that

be and they hereby are authorized to borrow from time to time on behalf of this corporation from the above
bank sums of money for such period or periods of time, and upon such terms, rates ofp?nterest and amouants as
may to them in their discretion seem advisable, and to execute notes or agreements in the forms required by
said Bank in the name of the corporation for the payment of any sums so borrowed.

- That said officers are hereby authorized to pledge or mortgage any of the bonds, stocks or other securities,
bills receivable, warehouse receipts or other property real or personal of the corporation, for the purpose of
securing the payment of any moneys so borrowed; to endorse said securities and/or to issue the necessaz
powers of attorney and to execute loan, pledge or liability agreements in the forms required by the said Ban
in connection with the same,

That said officers are hereby authorized to discount with the above bank any bills reccivable held by this
corporation’ upon such terms as they may deem proper.

That the foregoing powers and authority will continue until written notice of revocation has been deliv2red
to the above bank,

RESOLVED, that the secretary of this corporation be and he hereby is authorized to certify to
the above bank, the foregoing resolutions and that the provisions thereof are in conformity with the charter
and by-laws of this corporation.

I FURTHER CERTIFY that there is no provision in the charter or by-laws of said corporation limiting the
power of the board of directors to pass the foregoing resolutions and that the same are in conformity with the
provisions of said charter and by-laws.



I further certify that the following are the genuine signatures of the ' persons now holding office in said
company as indicated opposite their respective signatu

(Title)
(Title)
IN WITNESS WHEREOF, I have hereunto set my hand as secretary of said corporation and affixed the
corporate seal this........... ABe......day of...(f s ol 19 7/
,41-4 @%A«Zﬁi‘u ...............
(CORPORATE SEAL) Secretjry of the Corporation

NOTE: In case the secretary or other recording officer is authorized to sign checks, notes, etc., by the
sbove resolutions, this certificate must also be signed by a second officer of the corporation.

WNTING CO,
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- Sy . ENTUPRAYIAL Acco
paTE/ d/AZ/ 27 oouchion and TCHPT SSeAT 27 7.9 = b

Request is hexeby made for the withdraval of - o ’
DOLLARS $ 2 P D A X

from the above numbered account in the GALAX SAVINGS and LOAN ASSOCIATICH of
Galax, Virginia, und I ncknowledge receipt of the above stated sum, which theAssocl-
atlon is hcrcby authorized to charge to the account as a withdrawal.

0 castt "MB%!’{'II.%K/] ﬁ:’:“ Z 4/ Z MJ//HL/ AL wn AL «./1’.’/

il

l'()il OFFICE 'ICE, ues ety |

,.4)’1"!/ /{4&17" /7 7 bp2l”  |'CLECKNO, | Piai:oviD

ANignatu

17 'y ey
*aijnatu:« W/&"/ / / 7/1 ¢ ¢ /Cd_{a_b BIVIDERD TLIIER

NOTE: ngnature of any one co-tcnant (with right of survwo"lup) iz binding on the cthiz,
Share Accouat Book Muct Accompany This Receipt,
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;i Account No. LY Name lgﬂ.éaé A redeey ¥ ’3’ f_.‘z No.

Please refuse to pay Check No 2325 5’ __ Amount__3 (I 7S.00

Payable to 2 LZZ«{‘;M{ /‘-M o ﬁ—tw Dated ___ Lot /3; /9 .7f .

- .

i

+ ¢

3 1 agrec to hold you harmless for all expenses and costs incurred by you on account of refusing payment of "

-;‘ said check and agree not to hold you liable on account of payment contrary to this request if same occurs through «.
inadvertance or accident. And it is understood that this order will automatically expire at such time as established |

1 by banking regulations, unless renewed in writing. Homestead exemptions waived as to thjs obligation, .- 9

,i . - .Signed 3 |t '

" Received by Lla 5 . Date Rec'd._LLA’_Lz)_’ Time_{ ¥ _ How Reccived. glm..,- -

: : a - : ' 3

. Duplicate — Dated No. Marked Duplicate

i ' ) .

"' ' Reason for stop payment is

i Telephonie ‘ . Address

f RELEASE: Please release Stop Payment on the above check.

§ FIRST NATIONAL BANK : . Sighed

1 GALAX, VIRGINIA .
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