RULE 14-BRIEFS
1. Form and contents of ap pellant 's brief. The opening brief of the appellant (or
the p etition for a ppeal when a<loptcd as t h•! openin g brief) s hall contain:
(a) A s ubject index and table of cita tions with cases alphabetically arranged .
Cita tion s of V irginia cases mus t refer to the V irginia Reports a nd, in a ddition, m ay
refer to o t her repor t$ con taining i-uch cases.
( b) A brief s tak m(:nt oi t he ma terial proceedings in th e lower court, the errors
assig ned, ;111d the question s involved in the appeal.
( r) A ck ar and concise s ta tem ent o f the facts, with referen ces to the pages of
the record whrrc t here is any po~sibility tha t the other s ide may ques tion t he. statem rn t. \ \'h ere• t he fact s are controvcrlerl it s hould be so s tated.
( d ) A rgument in support of the positio n of a1, pella nt.
ThL' !,rid s ha ll be signed by at least 011c attorney pract icing in this co ur t. giv ing
h is a dd ress.
Th e a ppdhnt m ay adopt t he p et ition for a ppea l as h is opening h ricf by so stating
in tlie pc tit iL,11, or by g i\·ing to opposing c.mnsel written notice of s uch intention
w ith in live ,J.,y:; oi the receipt by app, llant of t he p rinted recorcl, and hy filin g a
cnpy of su ch no tice w it h the cler k o f t he cou"t. N o alleged error not specified in the
ope ning- brie f o r petition for app eal s hall I.Jc adl'nitted as a g ro und for arg u ment by
appd la nt 0 11 the hearin g of the c:rnsc.
2. Form and con ten ts of a ppellce's brief. The brief for the appellee s hall contain :
(a) A ~11bjcct index and ta ble of citatio n s with cases a lphabetically a rrang ed.
Citalions of \ ' irginia cases must rder to the Virgin ia Repor ts a nd, in addition, may
rdt r t o o ther repr>rt~ conta ining SUL' h r a~es.
( h ) A s tal<'rm n t of the case an<I of the points in \'olved, if the ap pellce disagrees
w ith the state men t of app ellant.
(c) A qaiemcnt of the fact s which are nece~sary to correct or amplify the statemen t in appe llant's brief in i:o iar as it is d fcmed erroneous or ina dequate, w ith appropriate rd<'re11cc to the pages o f the record.
( d ) A rgu111 cnt in support o f the position o f appellee.
The brief shall be s igned by a t lc.:as t o ne attorney p racticing in this court, g iving
Iris add ress.
3. Reply brief. The reply brief ( if any) o f the apr,e lla nt s hall contain all the autho rities relied on by him, not referred to in his petitio n o r op ening brief. In other
r esp t'Cls it s hall conform to the req uiremcrnts for arpcllcc's brief.
4. Time of filin g. (a) Ci~·il casl's, Th e opening brief of tlw appcll:1111 (if rh crc be
one in addi tion t o !he p etition for app eal) s hall be filed in the clerk's office with in
h fl een d ays after the receipt by counsel for appellant of th e printed record, hu t in no
c \·c·nt k ss 1ha n t hirty clays before the fir ~! day t'f t he session at w h ich the case
is to he hl'ard . The b rief of the appell ec s ha ll be fil ed in the clerk's office n ot later
t Iran fi fte en <lays, an d the reply brii·f of the appella nt not later than one dav befo re
·'
t he firs t da 1• of th e session at which t he cn,e is to be h eard.
( b) Cr{minal Cnsrs. Tn crimina l rasc~ briefs mus t b e fi led within the time specified
in civil ca ses ; p rovided, h owev er, t hat in those ca.c:es in which the records have not
b een p rint,·d a n d deli\·ered to counsel at lea st twenty-five days before the beg in n ing
of the next session o f t he court, s uch cases ~ha ll be placed at the foo t o f t he d ocke-t
for t ha t session of the court, and the Commo nw ea lth';; hricf s ha ll be fil ed a t ll'ast ten
clav s prior 10 the calling of the ca se, and the reply brief for the plain tiff in er ror not
la r·cr than the day before the case is called.
( c) S tt'p11/ntio11 of c:01111scl as to filhig. Co unsel for opposing parties m av fil e with
the clerk a written i;t ipnla!ion c ha ng ing the time for fi ling b riefs in any ·case ; p rovirlc<I, however, that all bn d s must be filed not la t er tlrnn the day before s uch case
is to be h!!ard .
s. Number of copies t o b_e filed an d del~vered to oppo sin g counsel. Twenty copic:>s
c,f t'ach hrit•f ~hall be fil ed w11 h t he cll'r k 0 1 the court. and at least two copies mailed
or deli\'c·rerl to opp os ing coun,;cl on or lw for <' the day ou " ·hich the brid is file<! .
6. Size and Type. Rriei~ i. h:i ll he n i11 r incbc:>s in length a n,I six inch es in wi,Jth. so
as to <'Oninrrn in dim cmions to th e p rin tc•I recor<!, a nd s h:ill be print c,i in type no t lc~s
in s 1z<', a,- 10 hl'il!'ht and w id th, tlt:m the t rrc 111 which the r l!cord is p rinted. 1' he
r,·cord n umher o f the case a nd na mes of coun sel s ha ll be p rin t ed on the fron t co \·er of
all !,rids.
7. Non-compliance, effect of. T!1<' ck r k of this co urt i-: d ir t'C' tecl not to receive or
file a !,r id wh ich fa ils to com p ly w_rth the rccruir<·men l s o f this r ule. If neit her si,le
lias fi lc•d a p rnper br ief th e can:-: r wrll not hr hear~. If on e o f th e p:irtirs fail s to fi le
n prnp,·r hr•i1·f he cann ot be h(•ard , hut the cns e w ill be heard ex pn,-/e u pon the argumr rit of the party by whom the brit:f has been fi led.
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IN THE

Supreme Court of Appe~ of Virginia
AT RICHMOND

Record No. 3543
· HENRY A. MENEFEE, Plaintiff in Error,
versus

COMMONWEALTH OF VIRGINIA, Defendant in Error.

From the Circuit Court of Pittsylvania County, ;virginia.

PETITION FOR WRIT OF ERROR AND SUPERSEDE.A.8.

To the Honorable Justices of the Supreme Court of Appeals of
Virginia:

Your petitioner, Henry A. Menefee, respectfully represents
that he is aggrieved by a certain sentence imposed upon him
by the Circuit Court of Pittsylvania County, Virginia, pronounced on the 18th day of January, 1949, as the culmination
of a criminal proceeding instituted against him by the Commonwealth of Virginia.
Your petitioner herewith presents a transcript Qf the record
in the said cause, duly certified.
•1.. MATERIAL PROCEEDINGS.
Henry A. Menefee was convicted of robbery in the Circuit'
Court of Pittsylvania ,County, and sentenced to serve a
term of ten years in the State penitentiary. ~he verdict re-

/
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sulted largely from certain eviderlce given by the defendant's
divorced wife, as to facts which had transpired during coverture, the introduction of which was excepted to by counsel
fo_r t~e· defense. Subsequent to the verdict and sentence which
followed the· admission of this evidence, the defendant moved
the Court to set the verdict aside as· contrary to the law and
evidence. On the Court's having denied this motion, defendant applies for this writ of eri:or.
II. ASSIGNMENTS OF ERROR.
1. The Trial Court permitted the Commonwealth to examine
the defendant's divorced wife as to facts and events learned
by that witness only by virtue of the marital relation, and
ruled that the doctrine privileging· communications between
husband and wife applies to audible and written statements
only. In so doing, it is respectfully submitted, the learned
.
judge fell into error.
2. Though moved by counsel so to do, the learned Trial
Court refused to set the verdict aside as contrary to the law
and the evidence, despite the fact that the jury in arriving
at the verdict had heard evidenc~ presented by the defendant's former wife concerning confidential facts learned only
by virtue of tl1e marriage relation. In denying this motion,
it is respectfully submitted, the learned judge fell into error.

•nr. THE QUESTIONS PRESENTED.
1. Does that doctrine of the Law of Evidence which treats
as privileged confidential co·mm,imications between husbaml
and wife comprehend audible statements only, or does it rather
extend to all knowledge, hm.vever imparted, which the spimse
'lea1·t1,S during coverfore and solely by virtue of the marital
relation?

IV. FACTS.
Henry .A.. Menefee, a citizen of Franlrlin County, Virginia,
was indicted for robbery by violence, and subsequently tried
in the Circuit Court of Pittsylvania County. During the
course of the trial, and over the strenuous objections of counsel for the accused, the attorney for the Commonwealth was
permitted to examine the .defendant's divorced wife, Mrs. Ocie
Wade Menefee. The evidence given by Mrs. Menefee was instrumental in securing the defendant's conviction. It pur.ported to establish that .a certain firearm in the possession

_.,,.,,
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0f the Commonwealth was the property of the defendant,
and that the latter brought it home with him on the night of
the ·crime. It further purported to establish the defendant's
.absence from his home at the precise time of the crime, and
subsequent visits by him to a spot where was found the safe
which constituted the object of the robbery. This testimony
of Mrs. Menefee was damning; defendant was found guilty,
and his punishment fixed at ten years' confinement in . the
State penitentiary.
4•
*Counsel for the defendant moved the Court to set
the verdict aside as contrary to the law and the evidence, which motion they supported by a brief with full cita~.
tions of authorities. The Court, in denying the motion, set
forth its reasons in an opinion which is part of the Record.
The gist of the opinion is that the testimony given by Mrs.
Menefee did not concern "privileged communications", but
-0nly ''facts'' learned during coverture :
"The wife had been granted an absolute divorce from the ·
:accused, and her testimony did not concern 'Privileged Com.:
munications' as the term has been defined; she was not per-.
mitted to testify to any conversat-ion had with her husband
concerning the robbery, but she was permitted to testify as to
what she saw and to facts that she knew of her own knowledge;
· all of which came to herknowledge while the marriage subsisted and the facts testified to by the wife were undoubtedly
gained by virtue of the fact that the parties were, at the time,
living together as man and wife.." (Second page of "Memorandum of Opinion'' by the Trial Court; italics ours.)
The Court's holding was_ not based only on legal grounds,
however. The learned judge observed that marriage .is a
greatly weakened institution, and submitted that the social
interest in securing Henry :Menefee 's conviction outweighed
the social interest in preserving the time-honored doctrine
which bars testimony of a wife against her husband, or disdosure of confidential communications:
"One has only to read and see what is happening in this
country to the sacred and solemn thing called marriagewhen the sovereign states of the nation are bidding against
each other for the divorce market and even our own Commonwealth is relaxing its rules dealing ,vith the subject of
divorce. In the face of this should we adhere to rules, without reason, whi_ch will permit a person guilty of a horrible
crime to go unwhipped of justice?" (Id., eighth page.)

4
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•in adopting the view expressed in the opinion, the
learned trial court denied counsel's motion to set aside
the verdict as contrary to the law and the evidence, and sentenced Menefee in accord with that verdict.

V.. ARGUMENT.
1. Does that doctrine of the Law of Evidence which treats
as privileged confidential cornmunications between husbanrl
and wife comprehend au.di"ble statements only, or does it rather
extend to alJ knowledge, however imparted, which the spouse
learns during coverture and solely by virtu,e of the marital
relationf ·
Considerable benefit might attach to a preliminary discussion and differentiation of the several rules pertinent to this
inquiry, before a precise answer be framed to the above stated
question. Now the Law of Evidence and the Law of Husband
and Wife have not in their areas of tangency produced a single
rule, but rather have effected the creation of three separate
doctrines to govern the testimony which may be given by tho.sfr
who are, or have been, in a marital relation. The first of
these rules is the marital disqu,alification of either spouse to
testify in the other's behalf. An early statement of this disqualification is found in Coke on Littleton, 6b (1628):

*" It hath been resolved by tl1e justices that a wife cannot be produced :If * * for • • • her husband~ because they
are two minds in one body.''
6•

An early statement by the Virginia court on this incapacity
of either spouse to testify /or the othei: is in Johnston v. Slater,,
11 Gratt 321 (1854):
"From the intimate relation between husband and wife,,
and from the strong bias and feeling towards each other, the
law has provided that neither shall be a witness in regard
to any subject in which the other is interested."
The matter of disqualification of either spo·use to testify in
the other's behalf is treated in 2 Wigmore on Evidence, ~600,.
et seq. ( 3rd Ed., 1940). This eminent authority is careful to
distinguish between the disability of a spouse to testify for
the other, and tl)e privilege of a spouse not to be testified
agai1ist by the marital partner:

-

...,..,.....
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'' In considering the reasons upon which the rule rest~ and
the policy of altering it, the distinction must be kept in mind
between the incapacity of the one spouse to testify for the
other and the privilege not to testify ag·ainst the other. This
distinction =» * wams us that we are here considering only
the reasons for disqualifying them when voluntarily coming
-forward in favor of each other-reasons quite independent
of those affecting the privilege of not being compellable
allowable to testify against each other.'' 2 Wigniore on Evidence, §601.
~(c

or

That this first rule, the common law disqualification. of
husband and wife to testify in each other's behalf, has no further effect or validity in Virginia, is attested by Va. Code
·
Ann., §6210:

7*

*"Husband and wife shall be competent witnesses to
testify for or against each other in all cases, civil andcriminal, except as otherwise provided.''
·:
The second doctrine resulting from the interplay between
the Law of Evidence and the Law of Husband and Wife, and

by far the most famous, is the privilege· accorded one in a
marital union not to be testified ag·ainst by the other spouse.
That this is a privileg·e rather than a disqualification, is clear
from the authorities, and is manifest from the language, of
Va. Co<le Ann., §6211 :
"In criminal cases husband and wife shall be allowed,
and subject to the rules of evidence governing other witnesses,
may be compelled to testify in behalf of each other, but neither
shall be coinpelled nor without the consent of the other, allowed
to be called as a witness against the other except in the case
of a r,rm;ecution for an offense committed by one against
the other, but if either be called and examined in any case a~ a
witness in behalf of the other, the one so examined shall he
deemed competent, and subject to the exceptions stated in
the next section, may be compelled to testify against the other,
under the same rules and evidence governing other witnesses.
The failure of either husband or wife to testify shall create no
presumption against the accused, nor be the subject of any
comment before the court or the jury by the prosecuting attorney. In the prosecution of a criminal offense committed by
one against the other, each shall be a competent witness except as to privileged communications.''
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That these first two rules must be sharply distinguisheQ. is
·
again pointed out by Wigmore (Vol. 8, §2227) :
'' The history of the privilege not to testify against
one's wife or husband is involved like that of civil parties
9
in a tantalizing obscurity. That it existed by the time
of Lord Coke is plain enough; but of the precise time of its
. " origin, as well as the *process of thought by which it was
s• reached, no certain record seems to have survived. What
is a little odd isJhat it comes into sight about the same
time as the disqualification of husband and wife ~o testify on
one another's behalf* * * ; for the two have no necessary connection in principle, and yet they travel tog·ether, associated
in judicial phrasing, from almost the beginning of their recorded journey.
·
"This much, how.ever, may be fairly assumed, that the privilege existed before the disquali:µcation; for in what is apparently the earliest explicit ruling, in 1580, the wife's testimony on her husband's behalf is treated as receivable, while
his privilege to keep her from testifying against him is apparently sanctioned. Moreover the privilege is recognized
more than once in the next half century; but there appears
no ruling upon a wife's disqualification during that whole
period, nor for some time thereafter.''
·
$

•

Now we approach the third joint rule of Evidence and the
Law of Husband and "\7\7ife-the ancient privilege of the common law, now embodied in Virginia statute, which interdicts
disclosure of confidential communications betwee·n husband
and wife. This privilege, and the privilege against adverse
marital testimony, exhibit so many similar features that some
confusion between them has been inevitable. The writers, however, are astute to point out that the two privileges are very
different both in substance and in origin:
"It is important at the outset of any discussion of rules relating to competency of husb~nd and wife as witnesses to allay
eonfusion by noting the inter-relation of the various rules.
Once a general conception of the fact and inode of inter-relation is grasped, the general subject, save ·for the va.riations in
statutes between jurisdictions, becomes comparatively simple.
• * * (There is), first, the broad rule originati.ng in the old
common law conception that husband and wife are one in law,
and that either, being a party to an action or interested therein, is incompetent for or against the other because their legal
oneness makes the spouse not a party or interested, .in fact a.
party or interested by legal fiction. * * *

Henry A. Menefee v. Commonwealth of Virginia.

7

e,' Secondly, we have the rule that neither spouse shall
be permitted to testify against the other with regard to
icon:fidential communications. This rule is of separate origin.
It rests upon no technical addition to technical reasons, but
upon a stronger basis of public policy than even the surviving
reason for the first rule. It seeks not alone to safeguard
domestic harmony, but to make the marriage. :relation desir.able and to permit and to keep inviolate those acts and confitlencies without which no two persons would wish to live in
intimate and constant relation as man and wife. The rule is
more narrow than the :first rule as to subject matter, since it
safeguards only those acts and communications .dmze._o:r; -~El.q~
by virtue of, or in the course of, marit~l r:_elati9n,, .and in reliance on the privacy of such !'elation. But it is more broad
fo that it protects matters within its scope whether sought to
be used for or against one of the spouses or for or against
.a third person, and whether information is sought divring the.
existence of tlie relation or after its termination. This rule is
generally retained in its full common law strength, save only
for the common law exceptions.'' 5 Jones on Evidence, §2128
(2nd Ed., 1926; italics mine).
'' The Privilege for communications between husband and
wife is apparently, in time of origin, the second of such privileges to be enforced at commo~ law, and yet the last to be
definitely recognized and distinguished. In the second half of
the 1600s an instance of its application is found; and ·yet the
.explicit statement of J;he privilege, as a distinct one from any
other rule, did not come in England until the statutory reforms
,of the Common Law Procedure Act, just as the second half of
the 1800s was beginning.
'' The explanation of the paradox is that until that time
the present privilege for communications between husband and
wife had not been plainly sepa:rated from the other privilege
of husband or wife not to testify to any facts against the other.
This latter privilege was fully established by the end of the
1600s ( ante, §2227). · But among the various reasons adyanced
for its support w·as the policy of protecting domestic confidence by prohibiting their mutual disclosures (ante, §2228).
In other words, the true policy of the present privilege was
perceived, and yet it was not enforced in the shape of any
Tule distinct from the old established privilege of each not
to testify against the other as a party or interested in the suit.
That the two are distinct is plain; for the privilege not to
testify against the other is broader in the respect that it excludes testimony to any adverse facts even though they have
been learned wholly apart from marital confidence, and is narg1,1, -
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rower in the re·spect that it applies only to testimony adverseto a party to the cause or to one in an equivalent position.,,. .
8 Wigmore on Evidence, §2333 (3d Ed., 1940).
~counsel have been, and will be, at some pains to differentiate the nature and incidents of the several marital rules of evidence, because it is submitted, with great respect, that this differentiation was not made by the learned
judge in the ti:ial below. ·For example, it has not even been .
contended, and'"counsel do not contend., that divorce does not
terminate tlie ·.privilege against adverse testimony by the:
other spouse. lnstead, it is generally recognized that former
husbands ancl wives may testify one against the other one~
the marital relation has been terminated:
10*

"Since the general rule of the common law here under discussion, that husband or wife is incompetent to testify for
or against the other was, in origin, but an outgrowth of the
rule that parties and persons interested were incompetent~
based on the legal oneness of husbai~d and wife, it follows.
that when tlmt oneness ceases to exist hy the leg·al termina-·
tion of the relation through death of one of the· parties or
through absolute divorce, incompetency under this rule is removed and the rule no longer applies. .After tlic close of the:
marriage relation, either party may testify to m.attcrs which
took place dmiug the marriage, unless, under an entirely different rule such testimony involves disolosure of matters of
confidence.'' 5 Jones on Evidence, §2136 ( :2nd Ed. 1926.)

"* * * A divorced wife is competent to testify against her
former husband ,z, " *. '' 3 ·wharton on Criminal Evidence,.
. §1190 (11th Ed. 1935.}
1

"* ei the general rule, except in a few jurisdictions, is
that a divorced spouse is a competent witness against theother * ~ *).'' 58 .Am. J ur.., §204.
,i;,

The marital privilege against disclosure of confidentia f
communications is universally 1:ecog11izecl however, to survive divorce or otbel' termination of the marriage relation:
''One of the practical differences between them (the privilege against adverse marital testimony and the privilege· for
confidential communication) is that the former applies only
where the testimony is adverse, i. e., where tho other spo1JS<~ '
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is either a party or in an equivalent position., while the
latter may be invoked by- any "'spouse however indifferent to the cause. Another difference is that the former
may cease with the death or divorce of the spouse against
whom the testimony may be offered, while the latter is per~
petual. Another and still more important difference is that
the former prohibits the spouse's adverse testimony regard:less of the source of knowledge, while the latter covers only
knowledge obtained through the confidence of the marriage
relation.
'' The two privileges have practically nothing in common,
either in policy or in rule; and their complete separatio1i
needs repeated emphasis before the possibility of confusion
can be cleared away.'' 8 Wigmore 011 Evidence, ~2334.
'' The incompetency of one of the spouses to testify as to
confidential communications made by the other while . the
marital relation existed is not removed by the termination of
the marital relation, such as by the death of one of th_e
spouses, or by reason of a judgment granting·· a separatioD:
or divorce, and in some jurisdictions there are statutory provisions to this effect. But a surviving or divorced husband
or wife is a confident witness against the former spouse as
to matters occurring· during marriage, knowledg·e of which
was not acquired by reason of their relation.'' 70. C. J .,
~531.
.. '' The admissibility of the confidential communication is
not effected by the subsequent divorce or death of the parties;
neither death nor permanent separation by divorce releases
tlrnm from the obligation of secrecy imposed by marriage.
That is, the same privilege continues after divorce or death,
and neither of the parties can then reveal any information
acquired during· the marriage.'' 3 Wharton on CriminaJ
evidence, §1249.
· "But even absolute divorce, though adequate to remove
the g_eneral incompetency of the common law for one spouse
to testify for or against the other, does not remove incompetence to testify to communications between the s~ouses
made during the confidence of the relation and during the
time that such relation subsisted." 5 Jones on Evidenc_c,
~2147.
11•

I~-

This common law rule has been embodied in Virginia statute for half a centurv:
.

~

"Neither husband nor wife s11all, without the consent of
the· other, ye examined in any c~se as to any .comnru_¢.catipn
/.
j

·.I
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~ately made by one ta t}le other while marrie{1, nor shall
eith~r be permitted, without such consent., to reveal in testimony after the marriage relation closes any sucl1 communication made while, the marriage subsisted.'' Va. Code Ann.
§621~. (The ·statutory expression "communication privately
made'' imparts the same meaning as the common law terni
•fconfidential communication". Thmnas v. First National
1Janlc: of Danville, 166 Va. 497, 186 S. E. 77 (1936).)

12•
"With this backgTolmd, let us reexamine the facts in
.
the case at bar. Henry Menefee was on trial for rob~ery. His divorced wife was called as an adverse witness.
Counsel had offered no objection .to her competency as a witness for the prosecution in general, but had objected vigorou~ly to her being permitted to testify as to any information
which she acquired by virtue of her marital relation with the
~efendant. The contention was made that any knowledge obtained by reason of the marriage relation, and which but for
the confidence growing· out of that relation, would not have
been known, is a privileged communication. The Court overruled this objection, holding that the doctrine of confidential
communications includes only verbal and written information. Counsel duly excepted to the ruling, on the grounds
above stated.
In due course 11'.rs. Menefee was called to the stnnd. She
identified her former husband's pistol. She testified that
she saw it on the night on which the robbery was committed,
on the ''wardrobe or the mantel in the kitchen".
Mrs. Me·nefee next testified that it was her husband who
place.d the pistol on the mantel, and in response to a ·direct
question on that point, she related that he came in between
twelve and two that night. She was questioned as to his condition, and replied that he was sober. She was further questioned as to his nervous state, and testified in response. She
identified a "back" taken from a car, given her by the p.efendant, her former husband, during marriage. She stated
that he had that car on the night the robbery was committed.
She then testified that her husband *left home that af13'* ternoon "around three o'clock., I believe." The following colloquy ensued between counsel for the Commonwealth and :M:rs. Menefee. ·

'' Q. And the next time you saw him was between twelve
and twoY
'' A. Yes, sir.
"Q. Is that when you saw him put the pistol on the wardrobe when he came in that nighU
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"'A. Yes, sir, I think so., just as he came in.
'' Q. Mrs. Menefee, a short time after this, after May 24th,
did you see him-state whether or n«;>t you saw him attempt.:
ing to do anything with the car., the back end of the car?

•
., 'Q.
'' A.
"Q.
'' A.
·''Q.

Did y-ou see him do anything at all
Yes., sir..
·what did he do7
He w.as messing with the back.
What w.as he doing?

to the car 1

·'' Judge ·whittle: Answer the question, if you can, witness.

. .,, A. I don't know what he did to it, but he was messing
with the lid.
'' Q.. You mean this part right here?
'' A. Yes, sir.
_
''Q. Do you know what he did-did he have any kind of
fostrument or anythingY
·
'' A. Yes, sir.
''Q. What!
'' A. A razor blad~ ''
She then testified that she had several times driven her
husband, after the robbery, to the general vicinity where
14". the stolen *safe was later found. Mrs. Menefee thus
testified that her husband left home at three o'clock on
the afternoon of the robbery, that .he took a car which the
. prosecution identified with the. robbery along with him, that
he returned after midnight, that at that time he laid a certain weapon which the prosecution connected with the robbery on the wardr.obe or the mantel in his kitchen, that he
was then nervous, that shortly thereafter sh~ saw him using
a razor blade on the back of the car., and that she several
times drove him to the vicinity where the stolen safe was
later found. The ''razor blade. testimony" was important
Ill that from it the jury could have drawn an inference that
the defendant was attempting to remove certain paint par-·
ticles imbedded in the back .of his car allegedly as the result
,of the stolen safe 's l1aving ridden there. (The prosecution
later introduced expert testimony which tended so to connect
the safe anc;l the defendant's car.)
The testimony given by Mrs. l\fenefee was· thus very comprehensive. There can be no dispute but t.hat all of the in-
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formation it conveyed was derived by virtue of the marital
relation. Indeed, the learned trial judge in his opinion,.
states this to be a fact.. (" Memorandum of opinion", sec.ond page. Quoted on page 18, infra.)
There is thus no question with .reference to whether the
facts and the- ev-ents testified to by Mrs. Menefee constituted
knowledge learned by virtue of the marital relation. As a
matter of fact, no other contention could be voiced-but even
if such were not the case, the trial judge has explicitly ruled
that the matter testified to by Mrs. Menefee embraced information obtained by reason of the marriage relation ..
15• The trial court so ruled, but still *permitted this evidence to come in, taking the view-that the privilege for
confidential communications includes ideas only which aretransferred orally or by writing.
Having heard the testimony of Mrs. Menefee, the jury.
found the defendant guilty and fixed his punishment at ten
years confinement in the state peuitentiary.
Counsel for
:Menefee moved the court to set the verdict aside as contrary
to the law a.nd evidence. In support of this mation counsel
_submitted a brief setting forth at some length the authorities-from a perusal of which it could only be concluded that
the court had permitted :Mrs. Menefee to testify as to confidential communications. Counsel cited numerous authorities establishing that the marital privilege against disclosure
of confidential communications survives the termination of·
that marriage; and further cited Va. Code Ann. §6212 (Quoted
supm).

The learned trial court denied the motion to set aside the
verdict. In so doing, the court handed down a written opinion, which is a part of the record herein. It is submitted,
with great respect, that the opinion handed down by the
learned judge reveals a misunderstanding of the legal prin- .
ciples pertinent t<> this case. Counsel were contending that
Mrs. Menefee lmd been permitted to divulge privileged communications. The learned judg·e did not discuss this issue,.
but contented himself with a statement that '' she was not permitted to testify to a conversation had with her husband concerning the robbery", which indicated that the learned court
considered that this disposed of the matter. This, of course,
was the only real issue., but it was not again mentioned in the
opinion, the rest of which was devoted to the question of
16* whether or not divorce terminates the *general marital
incompetency of one spouse to testify against the other~
As to this point, the learned judge's written ruling- is interesting and informative-but, it is respectfully submitted, not

Henry A. Menefee v. Commonwealth of 'Virginia.

13

pertinent to the actual controversy. Counsel were not ec'.mtending that l\tlrs. Menefee was an incompetent witness Hfoe
Record, p. 10-A and the top of the fourth page of the learned
.Judge's opinion). The authorities which the trial court
quotes, however, relate merely to the termination after divorce of the general marital incompetency of husband an\f
· wife to testify against each other, with reference to any matter. A very long passage is q1:1oted by the learned judge
from 8 Wigmore on Evidence, §2237. Counsel take no issue
with these statements, but submit that they are not material.
The issue before the court was whether or not Mrs. ·Menefee 's testimo~y concerned confidential communications-an~
if so, whether divorce terminated that privilege. The learned
trial court recognized that the privilege for confidential communications was not terminated by divorce· (fourth page of
memorandum of opinion), but devoted the greater part of
his opinion to a discussion of the effect of divorce on ~n en:..
tirely different rule of evidence-that which privileges adverse marital testimony in general. Counsel respectfully submit that the learned trial court confused the issues, and that
in so confusing the issues the pertinent law was misapplied.
As a further indication that the learned judge below faileq
to comprehend the exact nature of the legal question presented, it should be noted that the following statement appears in his opinion :
*''Professor ,vig111ore 's reasoning; would hardly apply in the Meade case where the construction of 'this
statute was involved, but in our opinion it very strongly applies in the instant case and it apparently recite~ the m~jority rule in this country. However, there are text authorities to the contrary. See Jones on Evidence, 4th Editio11.,
1330, Sec. 736; Underhill on Evidence, 4th Edition, p. 668,
Sec. 347, and vVbarton 's Criminal Evidence, 10th Edition 816,
Sec. 399. None of these authorities discuss the matter as
elaborately and as· thoroughly as Professor Wigmore."
17*

The difficulty here is that these three authorities, Jones,
Underhill and Wharton, were in the places cited discussing
tl1e manner in which p1'ivilegcd communications survive
· termination of the marital status. They were not "contrary"
to the long passage quoted from vVigmore at all. vVigmorc
himself agrees that the privilege for confidential communications endures after divorce. See 8 Wigmore on Evidence,'
§2341. (" * * * the privilege does not terminate with divorce.'')
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Counsel for the defendant do not contend, and have not
con~ended, that the g·eneral privilege ag·ainst adverse marital
testimony does not terminate with divorce. Similarly, it is
not expected that the Attorney General will cont.end that the
entirely different privilege accorded confidential communications· does not survive the marriage. In the face of Va. Code
Ann. §6212, no such contention would be possible.) The only
actual issue, then,, is the legal propriety of· the trial court's
ruling that the doctrine of privileg·ed communications between husband and wife comprehends only those communications which are expressly written or verbal.
~s has been previously affirmed, the lea.med judge below
did not discuss this issue in his opinion. He appears to have
assumed that the term "privileged communications'' was of
no greater latitude or scope than an oral conversation:
18•

"'' The wife bad been granted an absolute divorce
from the accused, and her testimony did not concern
'Privileged Communications' as t}rn term has been defined;
she was not permitted to testify to any conversation had
w.ith her husband concerning the robbery, but she· was permitted to testify as to what she saw and as to facts that she
knew of her own knowledge: all of which came to her linowledge while the marriage subsisted and the facts testified to
by the wife were undoubtedly gained by virtue of the fact
that the parties were, at the time, living together as man and
wife.'' ( Second page of '' Memorandum of Opinion'' by the
trial court.)
Coµnsei will now attempt to demonstrate that in so holding, the learned trial judge fell into error-that it is the
universal rule that the common law and statutory doctrine
privileged communications between husband and wife is not,
on authority, and should not be on principle~ be limited to
merely those communications which are verbally expressed.
Such a view, if upheld, would emasculate tl1e doctrine of
privileged communications. But the contention need be g·iven
no credence. It is ancient learning that the doctrine privileging communications between husband and wife includes
any information obtained by either during the marriag·e and
by reason of its existence-that it embraces all knowledge obtained by virtue of the marital relation, and wllich, but for tlie
confidence growing· out of that relation, would not have been
known. The attention of the Court is respectfully directed
to the ·following case~, which uphold the truth of the fore- .
going statement:

l
I

!I

i
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Owen v. State, 78 .A.la. 425., 56 Am. Rep. 40; Mercer v. State,
40 Fla. 216, 24 So.. 154, 74 Am ..St. Rep. 135 (1898); Williams
V. PhilliJJ8, 39 G.a. 597, 605 (1869); Jackson v. Jackso·n, 40 Ga.
150, 153 ( 1869) ; M clntyre v. M elclrim, 40 Ga. 491 ( 18.69) ;
Davis v. Weaver, 46 Ga. 626 (1872); Goodnl/ln v. State,
19" 60 Ga. 509 (1878); Stanford v. *Mitrphy, 63 Ga. 411,
416 (1879') ; Griffeth v. Griffeth, 162 Ill. 368; 44 N. E.
820 (1896); Domian v. Donnan, 23& Ill. 341, 86 N. ·E. 279
(1908) ; Schreffler v. Chase, 245 Ill. 395, 92 N. E. 272 (1910) ;
.Stephens v. Collison, 256 Ill.· 238, 99 N. E. 914, Donnan v.
Donnan, 256 Ill. 244, ·99 N. E. 931 (1912); Mahlstedt v. Ideal
Li.qhting Co., 271 Ill. 154, 82 A. L. R. 124; Castello v. Castell'o,
41 Ga. 613; Ohio Oil Co. v. Industrial Com., 293 Ilt 461, 127
N. E. 743; Casper Nationa,l Bank v. Jenner, 268 Ill. 142, 108
N. E. 998; Monaghmi v. Green, 265 Ill. 233; 106 N. E. 792;
1
TT'etzel v. Firebaugh, 251 Ill. 190, 95 N. E. 1085; Abrahams
~ v. Woolley, 243 Ill. 365, 90 N. E. 667 ; Pyle v. Oustatt, 92 Ill
~ 209; Reeves v. If err, 59 Ill. 81; Browin,q v. Spu,rrier, 245 lli.
i
App. 276; Perry v. Randall, 8,3 Ind. 143; Sexton v. Sexton,
~ 129 Iowa 487; 105 N. vV. 314, 2 L. R. A. N. S. 708; Leu,cht v~ ·
' Leucht, 129 Ky. 700, 112 S. W. 845; Allcock v. Allcock, 174
Ky. 665, 192 S. vV. 853; Willey v. Howell, 168 Ky. 466; 182
S. W. 619; Hostetter v. Green, 159 Ky. 611, 167 S:·W. 919;
TV all's Ex'r. v. Dim niitt, 132 Ky. 747; 117 S. W. 299; Corn111,onwealth v. 8app, 90 Ky. 580,' 14 S. W. 834; Elswick v. Comnionwealth, 13 Bush (Ky.) 155; Prudential Ins. Co~ v. P·'ierce's
Adm'x. (Ky.), 109 S. Vv. (2d) 616 (1'938); Todd v. Barbee,
271 Ky. 381; 111 S. W. (2d) 104; Lavengood v. Lavengood
(Ind.), 71 N. E. (2d) 626 (1947); Pierson v. Illinoi§ C.R. Co.,
159 Mich. 110, 123 N. Vv. 576 (1927); People v. Gessinger,·
238 Mich. 625, 215 N. W. 184; McCague v. Miller, 36 Ohio St.
59; Dischner v. Dischner, 16 Ohio .A.pp. 88; Cook v. Giange,
18 Ohio 526 (1849); Dick v. Hyer, 94 Ohio 351, 114 N. E. 251
. '(1916); Whitehead v. Kirk, 104 Miss. 776, 61 So. 737, 62 So.
432, 51 L. R. A. (N. S. 187 (1913) ; Chamberlai1i v.
20~ People, 23 N. Y. 85; 80 Am. Dec. 255; il,State v. Jolly,
20 N. C. 108, 32 Am. Dec. 656; Calvert v. State, 158
Tenn. 531, 14 S. W. ( d) 735; McCormick v. State, 135 Tenn.
218., 186 S. W. 85; lVashingtmi v. Bedford (Tenn.), 10 Lea
243; Orr v. Coxe (Tenn.), 3 Lea 617; Patton v. Wilson
{Tenn.), 2 Lea 101; State v. McA1tley (Tenn.), 4 Heisk. 424;
Kimbrou.,r1h v. Mitchell (Tenn.), 1 Head 539; Brugh v. Fer.Quson (Tenn.), 11 Humphr. 565; Re Ford, 70 Utah 456, 261
Pac. 15 ;Lanham v. Lanharn, 105 Tex. 191; 145 S. W. 336;
Niles v. State, 104 Tex. Crim. 447, 484 S. W. 568; McFadden,
v. Welch (Miss.), 170 So.. 903; Boyki'li v. Boykin, 70 N; C. 262,

\
•
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1.6 Am. Rep. 776; llanselrnan v. Dovel, 102. Mich. 505; 47
Amer. St. Rep. 557; 60 N. W. 678; Wickes v. Walden., 228 I1L
56., 81 N. E. 798; H ertrich v. H ertrichr 114 Iowa 643, 89 Am_
St. Rep. 389, 87 N. W. 689; State v. Kodat (Mo.), 51 L. RA509.
Before considering the individual language of these cases,.
which constitute the great weight of Americ.an authority, it
might be helpful to consider the views of the various secondary authorities who have examined this subject:
'' The term. 'cQmmunication' within the meaning of theprivileged communication rule, as to husband and wife, should
be given a liberal construction and is not confined to mere
audible communications or conversations between the spouses,,
but embraces all facts which have come to his or her knowledge or under his or her observation in consequence or by
reason of tl1e confidence of the marital relation, and which
hut for the confidence growing out of it' would not have been
known. .It includes knowledge communicated hy an aGt,.
which would not have been done by one spouse in the pres..,
~nee of, or within the sight of, the otl1er, but for the confidence between them by reason of the marital relation, or in. formation acquired by one spouse from the other by such
relation* «• *." 70 C. J. §520 (1935).
'' e * :a: the privile~;ed communication rule excludes testimony of communications as to matters of a confidential na1
ture, arising out of the marital relation, or as to any
21 ~ fact or .•)i:transaction, knowledge of which was obtained
by means- or in consequence of the marriage relation
e,, •." 70 C. J., §512 (1935). .
"The matter which the law prohibits eitlier the husband or
wife from testifying to as a witness includes any information
obtained by either! during the marriage and by reason of its.
existence. It is not confined to mere statements by one to
the other, but embraces all knowledge on the part of either
obtained by reason of the marriage relation., and which, but
for the confidence growing· out of such relation would not
have been known.'' 5 Jones on Evidence, §2143 (2nd Ed.
1926).
''Unqoubtedly confidential communications may consist of
acts as well as words.'' Id., §2144.
'' To be privileged, the subject of the communication must
be one that would not have been disclosed exec.pt for the
marital relation, as privilege ·extends only to confidential
communications, and does not cover topics incident to general

1(
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intercourse or facts which· came to the knowledge of the testifying spouse by means equally accessible to persons not
standing in the marital relation .

•

*

•

'' The privilege is not always confined to mere audibl~ communications, but includes knowledge communicated by acts
which would not have occurred in the others presence but
for the marital confidence, and covers admissions by silence
as well as admissions by words.'' 3 Wharton on Criminal
Evidence, §1250 (11th Ed. 1935 ).
In this chorus of opinion by the secondary authorities
showing that the marital privilege for confidential communjcations is in no way limited to those communications which
are audible or written, but one solitary voice is raised in opposition. The one dissenter is the perennial rebel, the late
Dean vVigmore, unquestionably one of the great legal scholars
of our time-but equally unquestionably, a writer whose
opinions of what should be the law frequently conflict with
what the law actually is. The following· statement is· Wigmore 's position:

*'' The privilege has as its object the security from
apprehension of disclosure,-a security in consequence
of whic.h confidences will be freely given and not withheld.
The protection therefore extends only to communications, i. e.,
uttera~1ces, not acts-the reasoning being analog·ous to that
which establishes a similar limitation for communications between attorney and client (am,te, §2306)." 8 Wigmore on
Evidence, §2337.
22*

It is important to note, however., that even Dean ,vigmorc
qualifies his statement:
"It follows, tberef ore, on the other hand, that the privilege ·does not apply to domestic conduct as such. On the
other hand, it is equally true that any particular act or conduct may in fact beconie the sitbject of a special confidence
i'n the wife alone, i. e., may become a communication to her
e * * while his domestic acts are ordinarily not to be treated
as communications, nevertheless it is always conceivable that
they may by special circumstances be made part of a communication.
'' To formulate a precise test would perhaps be impracticable.'' Id.
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Wigmore recites a great number of cases in his note to
§ 337, the section containing the statements just quoted. The

i portant thing to observe, however, is that the great maj rity of the cases he cites are contrary to the view he has
t ken. The learned writer does not explain t)1is logical clif:fi ulty; but the syllabi and short digests of the cases prepared
b Wigmore himself show that the cases contradict him in his
o
treatise. (For example, he cites Jackson v. Jackson,
4 Ga.· 150, and notes that in that case the statement is made
t at the privilege covers '' any fa.ct which came to her knowlc ge by r~ason of the confidential relation of husband and
ife." See the very great number of similar cases in the
notation on this subject in vVigmore, ~2337.)
It is
abundantly clear that here, as elsewhere, the learned
2 * *dean is appearing in his role as special pleader for the
· abrogation or restriction of many ~f the privileges ace rded by the common law. His hostility to the general marit I privilege ag·ainst adverse testimony is well known.
Wigmore 's antipathy to common law privileges derives
1 rgely from his adherence to Jeremy Bentham's legal philsophf, whose work he quotes throughout his treatise. Eg.,
s e Vol. 8., pp. 228-9. On page 272 of Volume 8 will be. found
t ·s statement:
"The progress of acceptance of Bentham's reasoning, in
i s effect on this priyilege (against anti-marital facts) has
ot been as rapid as with most others of his proposed rerms.

•

*

•

'' The time ought soon to come when these rulings are outI wed by reform ( as· some of them even now are). Perhaps,
efore the centenary of Bentham's death, no vestige of the
rivilege· will remain." (page 275.)
Unfortunately, it would seem that in limiting the. privilege
or confidential communications between husband ·and wife
mere verbal statements, Dean Wigmore has followed
entham rather than the cases. That Bentham was a bril1 ant and original writer no one will deny; but that his views
. hould govern the disp~sition of litigation would scarcely be
aintained. Acceptance of the dogmas of Jeremy Beu tham
ould result in tbe abrog-ation of the entire common law, he. ause Bentham opposed the common law, which he called
''dog law~'. (He contended that its case-by-case evolution

Henry A. Menefee v. Commonwealth of Virginia.

19

was the kind of l~w a man made for his dog·.) A strict adherence to 'Bentham would leave us no alternative but to
institute an elaborate statutory code such as the countries.
of continental Europe possess, which was the only type
24• of *law f~vored by him: The views of Jeremy Bentham,
however rmportant plulosophically, are not the law of
· this Commonwealth-and should lJe accorded no weig·ht in restricting or abrogatin-g· directly or· indirectly tl1e :privilege
:ag-ainst confidential communications to which the defendant
in the case at bar was entitled.
Having surveyed the secondary authorities on this question, let us now consider judicial holdings. A wel1-considered
and important opinion is Mere er v. State, 40 Fla. 216, 24 So.
154. Incidentally, it is worthy of note that Wigmore himself
accords this case a position of prominence in his treatment
,of privileg·ed communications, and quotes from it extensively
in the .first two pages of his section treating· of that subject.
(8 Wigmore, pages 636, 637). It i~ significant, however, that
he does not quote the fallowing passage which appears in the
opinion:
''The matter that the law prohibits either the husband or
wife testifying to as witnesses· includes any information obtained by either during the marriage by reason of its exist,ence. It should not he confined to mere statements by one to
the other, but embraces all knowledge upon the part of either
,obtained by reason of the marriage relation, and which but
for the confidence growing out of it could not have been
known, and the same rule prevails in full force even after the
marriage relation has been dissolved by death or divorce.,.,
In Whitehead v. Kirk, 104 Miss. 776, 61 So. ·737 (1913), the
following lang·uage will be found:
· · '' The testimony of Mrs. Kirk recited in full the most intimate relations between herself and her deceased husband
from their ma.rriag·e to his death. She told about his habit
of drinking and intoxication, his hearing of voices and com·munications with the spirits of the dead, his mutterings and
·outcries while asleep, the delusions which caused him to
25* arm himself with guns and pistols, *backed up by a bottle of whiskey to supply courage, insults offered her,
and attempts to take his life. True, it appears that he had
been guilty of similar conduct at other times in the presence
of others. His conduct and declarations in the presence of
others it is competent for her to relate; but this does not
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a; thorize or permit her to testify about similar conduct and
d larations made to her alone.
"We think the major part of 1\1:rs. Kirk's testimo~y comes.
u der the coJtdemnation of the rule which prevents one spouse
f om testifying about the acts and words of the other, which
a ts and words were performed or heard when they were '.
a one, and were therefore to be deemed confidential. * * *'
e are unable to diffe1:entiate between acts and words-and
c nnot appreciate the distinction between words terms "verb 1 acts'' and mere words used in the confidential relations
b tween husbana· and wife .

•
'' By the policy of the law, as we understand it, the door of"
c nfidence is closed to all prying eyes and eager ears, never

t be opened by the husband or wife in a court whose duty
i is to uphold the rule founded upon the wisdom of time and
e perience.
'' When the kusbanrl aAid wife are aloner even.Jthing sairl
done is 1.tnder .the protection of the rule and the declarans and conduct of both are presumed to be conffrlential .

•

•

'' Change does not always denote progress, and 1nodern, dep rlures froni anc·ien.t rules of law in response to the exig ncies of partic1tlar cases frequently obliterate the wisest
a d safest rules designed for the protection of society. • * *'
e adopt as a sound policy applicable to the wife as to theh sband, the sentiment exp:ressed in these words: 'T11erefore
s all a man leave his father and his mother and shall cleave
u to his wife; and they shall be one flesh.' ''
In State v. ,Jolly, 20 N. C. 32 Am. Dec. 656, a similar view
as strongly urged by the North Carolina Court:
"But it is not enough to throw protection over communicaf ons made in the spirit of confidence. The intimacy of the·
arr1age union enables each to be a daily and almost constant
itness to the condiwt of the other; and thus in fact a confidence, reaching mucb farther than that of verbal *com2 * munications, is forced up~n each of the parties. What
one may even desire to conceal from all human eyes
a d ears is thus almost unavoidably brought within the ob..:
s rvation of the other . . . . The rule we deem a valuable one,
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and we view with apprehension any exception having a· tendency, more or less direct, to promote cunning, or to generate
distrust, where the best interests of society require that perfect frankness and confidence ought to prevail.''
This question arose also in the case of Perry v. Randall,
83 Ind. 143, a. controversy of tI1is type: Perry was being sued
by Randall, who claimed that the former found and kept certain money belonging to him. Henrietta Perry, the defendant's divorced wife, was allowed to testify as to certain acts
of the defendant during their marriage, i. e., that she saw him
with the money, and saw him count it and put it in his pocket.
On appeal, the re·sulta.nt verdict for the plaintiff was reversed:

''It will be observed, that in her testimony, the witness
Henrietta carefully avoided the statern;ent of a single word
or syllable that was spoken to her by the appellant, if any
such was spoken to her by him, in their interview in relation
to the app"ellee 's lost money. If the 'confidential communications' mentioned in the statute must be only ·such as are .,expressed in words, either spoken or written, it would seeqi to
be clear tnat the testimony, above quoted, of Henrietta Perry
was not a communication to her from her husband, the ..appellant, and was not, therefore, within the prohibition of tho
statute. For, as already said, not a word spoken by the ap-pellant to the witness; if any were spoken, was detailed hy
her in her testimony. She stated what she said to or asked
the appellant, in relation to the appellee 's money; and perhaps, though it may well be doubted, that far her testimony
was competent * * a: It was not necessary that the appellant's
communication to his wife, the witness, in relation to the
money, should be expressed in words. Their interview was
private and confidential; and t.11e actions of the appellant, in
the presence of his wi.fe, in relatfon to appellee's lost money,
was such a cotnmunication to her by him that she was not a
competent witness, under the sta-fote, to testify in, 1·egard to
his actions, without his consent.''
27*

*People v. Ro,qers, 348 Ill. 322, 180 N. E. 856, is. a. case
of much the same· texture:

'';On the trial of the perjury case, Mary A. Rogers was permitted to testify concerning facts and circumstances .which
occurred during the existence of the.marriage relation. When
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s e was offered as a witness, plaintiff in error objected to her
ving testimony relating to such matters .. ~ .
'' She w'as in~ompetent to testify as to any communications
b tween her and her husband or as to any fact or transaction
t e knowledge of which was obtained by means of the m·arr age relation ... The strengih of the prosecution depended
1 gely upon her testimony. It was highly damaging· to the
efendant, and it is impossible to tell what effect it had upon
t. e jury. * * ""
'
·
"Because of the error in the admission of incompetent testiony to the prejudice of d~fendant, the judgment of the
riminal Court is reversed and the cause is remanded.''
In Sexton v. Sexton, (Iowa) 105 N. W. 314 (1905) the court
c nsidered Wigmore 's contention that the doctrine of priileged communications concerns only those which are veral or written. The Iowa Court could not agree:
"Knowledge may be as effectively communicated in many
c ses by pJ}ysical acts as by words spoken; and, if the knowl. ge ,imparted is such in character as to come withi:Ii the spirit
the rule, no good reason appears for withholding the privi1 ge because of the means of communication adopted.''

State v. Kodat (Mo.), 51 L. R. A. 509 (1900), involved the
uestion of whether or not a divorced wife could testify in a
rosecution against her former husband as to the facts of an
ssault committed by him against a third person. The trial~
ourt had permitted the wife to testify to the fact of defendnt's having :fired a shot at the prosecutrix, but ruled that she
ould not testify as to any statements made by the defendant .
1
. he Missouri Supreme Court had this to say of the differentition:

*'' This ruling is not susceptible of division; that is to
say, evidence of statements made by wife and husband
· each other on the one hand, and the naked fact of shooting
t the prosecutrix on the other. Neither was admissible. * * •
as she competent to testify to a fact which directly showed
at the husband was guilty of the crime ~barged in the indictI. ent, to-wit, that he shot at the prosecutrix? We think most
learly not. It is the policy of the law that things which are
rivileged during the marriage relation shall remain forever
i 1violable, whether the rela.tion has ceased by reason· of death
r divorce.''
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In Owen v. State, 78 .Ala. 425, 56 .Am.. Rep. 40, the defendani
was being prosecuted for an alleged burglary.. . The lower.
court·allowed his -divorced wife to testify as to Owen's 1}.aving
b·een out late on the night of the robbery, and as to his subsequent poss~ssion of money. The appellate con.rt set aside
the conviction, on the ground that the privilege aceorded confidential communications includes facts as well as verbal utterances.
Numerous-other cases are to the same effect. Todd v. Barbee, 27~ Ky. 38; 111 S. W. (2d) 1040, is a recent Kentucky
holding that statutes privileging confidential communications
between husband and wife should, b~ liberally construed, and
-should include all knowledge derived by virtue of the marriage
relation, and which but for that relation would not have been
kirown. Lavengood v. Lavenwood (Ind.), 71 N. E. (2d), is
:a 1947 ca.se in whicl1 the Indiana Court held that a wife could
not testify as to her deceased husband's mannerisms under
the statute privileging confidential communications between
them. See also Pruden,tial Insurance Co. v. Pierce's Jl.d.mrx. .
. ~Ky.), 109 S. W. (2d) 616 (1938), and McFadden v. Welch
(Miss.), 170 So. 903 (1937), as well as many other late eases,
for a fully adequate demonstration that the doctrine herein
contended for is as strongly supported today as ever..
•In Goodrum v. State, 60 Ga. 509, it was held that the
:29• doctrine of privileged communications includes silence-:

'' * • * the wife ought to feel * ~ • as secure that her silence
will not be disclosed to her detriment or- disadvantage, as that
what she says will not be repeated * • «< • "
In Griffeth v. Griffeth, 162 Ill. 368, 48 N. E. 820 (1896)., acts

. · ,of self-abuse by the husband which the wife had observed, were
l1eld privileged as a confidential communication. In Bchref!let·
v. Chase, 245 Ill. 395, 92 N. E. ~72 (1910), a wife's insane conduct ,vas held matter properly within the privilege afforded
confidential comniunications...:..._so that her husband could not
testify as to that conduct in a will contest following her de~ease. Pierson v. Illinois C. R. Co., 159 Mich. 110, 123 N. W.
576 (1909), is an express holding·that the privilege includes
any proffered testimony by the wi.fe as to her husband's physi<3al condition. (The following testimony in the case at bar
should be examined in the life of the holding just cited:
'' Q. * * • What was his condition?
"A. He was sober.
·"Q. Was he calm,"nervous, or what?
"' A. As a usual thing ~e is usually nervous all the time.''
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n Peovle v. Oessinger, 238 Mich. 625, 214 N. W. 184, the
d endant was being prosecuted for having received stolen
p operty. It w'as held that his wife's testimony as to· thest lcn goods having been in his possession should· have been
excluded under the doctrine privileging *confidential
3 * communications between husband and wife.
The judicial authorities taking the same position are
al but legio~. They are so uniform in their recognition of'
t e validity and of the breadth of this ancient do~trine of thee mmon law, that the latest volume of American J urisprud nee, which· was only published a few months ago, states thcf lowing to be ·the law without noting any dissent thereto
w atsoever: ·
"The matter that the ·1aw prohibits either the husband or
w f e from testifying to as witnesses by reason of the rule privi-

le ing communications between them includes any information
o tained by either during the marriage and by reason of its
e ·stence. It is not confined to mere statements by one to
t ~ other, but embraces all knowledge on the part of either, ·
o tained by reason of the marriage relation, and which but.
f r the confidence growing out of it, would not have been
l own. This is true both at common .}aw and under statutes.
d claratory -thereof, and this, even though by the terms of
t e statute only 'communications' between husband and wife
a ·e privileged." 58 .Am. Jur. §385 (1948).
It is not on authority alone, however, that counsel for the
d fendant are basing this petition. The authorities, both
j dicial and secondary, support the doctrine now contended
f r-that the rule privileging communications between hush nd and wife includes conduct and facts as well as merea djble. statements. But counsel would like to point out that
p inciple, reason, and sound policy also dictate this result~
1e very derivation of the word ''communications'' demons rates that it should not be restricted to verbal and written
s atements alone. .The ,vord derives from the Latin verb
'' communicare ", which itself is derived from the Latin noun
"cotnmunis". This latter word meant "common"-hence the
v rb '' commim,icare '' meant '' to make common,;' or '' to make
k own''. The etymology of this word thus in no way restricts
its import to verbal and written *statements. It is very
* significant that the learned and scholarly Restatement
of the Law promulgated by the Am~rican Law Institute
1 in accord with this view of the word ''communication":
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"The word 'communication' is used to denote the fact that
one person has brought an idea to the perception of the other."
Restatement, Torts, §559.
When Henry Menefee came in aftcr midnight and laid his
pistol on the mantel in the kitchen in the presence of his wife,
if in fact he did so, it was as much a communication as any
verbal statement he might have made. The idea was just as
effectively, even more effectively, imparted to his wife than
if instead of doing it before her, he had the next morning
stated, ''Last night I came in after mid,1ight and on arrival
laid my pistol on the mantel in the kitchen". As to the
hypothetical verbal statement, there is not even any contention of admissibility. On what grounds of logic and principle,
then, can the act which impa·rts the same idea be allowed to
come in? An· examination of the basic philosophy of the rule
privileging communications between husband and wife may'
be of assistance at this point. ·what is the basis of the privilege? In Mercer v. State, 40 Fla. 216, 24 So. (1898), the following policy was stated for the privilege:
'' Society has a deeply-rooted interest in the preservation
of the peace of families, and in the maintenance of the sacred
institution of marriage; and its strongest safeguard is to preserve with jealous care any violation of those hallowed confidences inherent in, and inseparable from, the marital status.
Therefore the law places t)ie ban of its prohibition upon any
breach of the confidence between husband and wife, by declaring all confidential communications between them to be.
incompetent matter for either of them to expose as witnesses.,
* ·~ * The reason * * • is found to rest in that public policy
that seeks to preserve inviolate the peace, good will and limitless confidence *between the heads of the family circle
32• so necessa~·y to every well-ordered civilized society.'' .

It is stated by the leamed trial judge, -in his "Memorandum of Opinion", that the reason and principle behind the
rule are not here present, because the Menefee marriage has'
been terminated. Th,e learned judge notes that ''the sovereign·
states of the nation are bidding against each other for the
divorce market, and even our own Commonwealth is relaxing
its rules dealing with the subject of divorce". He also ob-·
serves that the Menefee marriage l1as been terminated. He
quotes this statement: "The reason of the law is the life of
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e law; when the reason ceases the law becomes of no avail.''
e learned trial court then makes this observation:
''In the final analysis I cannot escape the conclusion that
a rule of law, not based upon statute or reason, should cont· ue to exist. The reasons behind the common law rule are
n t here present. I do not feel that it is
court's duty to
p rpetuate a rule, the very foundation of which has been
l st.'' ( Memorandum of Opinion, page 8.)

a

It is true, as the trial court has pointed out, that the ins ,itution of marriage is under attack. It is true that states
"th less regard for this institution than our ancient Comonwealth a.re '' bidding against each other for the divorce
· arket-". But that the sacred and scriptural institution of
arriage is being 10eakened can scarcely be an argument for
'l ithdraiving one .of its strongest supports I The old common
1 w rule privileging communications between husband and
ife, now embodied in Va. Code Ann., §6212, is a very bastion
o marriage as an institution. It is a strange logic to cont nd, because the most important of our social, 1~eligious,
oral, and legal institutions has been weakened, that one of
· its strongest judicial *safeguards should be removed.
*Of cours~, the .reverse is true. At a time. when marriage is under attack, the courts should be especially
a tute, in so far as it lies within their power, to protect and
s feguard that sacred institution. We are not concerned with
t e Menefee marriage. It proved a failure-but it can scarcely
sf.l,id that by the failure of this pne marriage '' the reason
f r the rule has failed''. The law is not concerned with the
enefees' marriage only. If it were, now that their marriage
i over, there would be no particular policy in privileging any
e nfidential communications between them. But that is not
t e case. The law is concerned with every marriage now in
c ect or ever to be en tercd into in the Commonwealth of Virinia. The law is concerned that every marriage now or ever
t be in Virginia shall be accorded every possible legal supr ort and safeguard-so that this most beneficial institution
ay be bettered and endure. In recognizing, and refusing to
1 ·t and emasc1,late, the doctrine of privileged communitious, the law is looking to the marriages now extant and to
me about in the future, not to the terminated Menefee mar·age. I£ the testimony given by Ocie Wade Menefee against
er former husband, Henry Menefee, is allowed and approved,
t e status of every present and future marriage in Virginia
ill be to some extent impaired. ApprovaJ of this testimony
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will mean that .anything that a husband or wife does in the confidence, intimacy and privacy of the marital relation can be
told once that relation ceases. The most private acts, the
most secret conduct-nothing will be privileged. Only verbal
.and written statements will then come within the doctrine.
If that should become the law, then in truth eonly a
34• relic., only a shadow of the majestic rule rendering privi-.
leg·ed, communications between husband and wife, will
remain. Counsel are confident that this Court will not permit
so ancient and honored a do~trine to be abrogated in such a
manner.

,VI. CONCLUSION.

Henry Menefee has been convicted of robbery-but he has
not been convicted on competent evidence.· Not having been
convicted by competent evidence, it results that he must be considered innocent, until such time as the Co~momvealth by
evidence admissible under the rules of the common law and by
Virginia statute, can prove his guilt, if any. But an issue infinitely greater than the· guilt or innocence of· Henry Menefee is now before this court. The question is not whether or··
not Henry Menefee shall have a new trial, but whether the,
institution of marriage, the oldest of human institutions, shall
be supported or derogated. As was set forth in State·v.. McA uley (Tenn.), 4 Heisk 24, 432 :

"'If this could be pennitted, it ivould tend to destroy that
bond of n'l/lttual confidence and unquestioning trust that is
essential to the peace and happiness of the most $acred of all
domestic relations. No man would be wi.llin,q to have his wife
,called on in a co~1,rt of justice to detail the facts of which she
~qains a knowled,qe by reason of the fact that she is the companion, of his privacy and has 'linlimited freedom of access to
a.ll the occu.rre·nces that transpire in his home and around the
fireside.''
1

It is 1·espectfully submitted that the conviction below should
be reversed and the defendant, Henry Menefee, accorded a
new trial.
Wherefore, your petitioner prays that a writ of error and
supersedeas be awarded him; that his assignments of error
· be declared •well taken and sustained; and that upon a
35# full hearing, judgment be entered in his favor, dismissing
this prosecution, or in any event that a new trial be
granted

2S

Supreme Court of Appeals of Virg!nia

Counsel for petitioner desire to state orally the reasons for
re iewing the verdict and sentence of the Court below, and
h ·reby adopt this petition for a writ of error and supersedeas
a their opening brief. Notice that this petition would be filed
w th the Clerk of the Supreme Court of Appeals of Virginia
a Richmod, and a copy thereof, were mailed to Carrington
T ompson, Esq., attorney for the Co~onwealth in Pittsylv · · a County, on the 6th day of March, 1949.
Respectfully submitted,,.
HENRY A. MENEFEE,.
By: C. CARTER LEE,
VIRGIL H. GOODE,
W. L. JOYCE,
T. KEISTER GREER,
His Attorneys ..

I, C. Carter Lee, an attorney practicing in the Supreme
C urt of Appeals of Virginia, do hereby certify that in my
o inion there is sufficient matter of error in the record accomp nying this petition to render it proper that the judgment
c mplained of should be reviewed.
C. CARTER LEE, Attorney ..
Rocky Mount; Va ..
Received March 7, 194g..
M. B. WATTS, Clerk.

Mar. 8, 1949. Writ of error and supersedeas awarded by
·t e Court. No bond required.

M.B. W ..
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RECORD
I

. I

VIRGINIA:
In the Clerk's Office of the Circuit Court of Pittsylvania
County.
ON INDICTMENT FOR ROBBERY.
Virginia:
In the Circuit Court of Pittsylvania County-September 22,
·

1948.

SPECIAL GRAND JURY.
J. Tom Clark, Foreman, B. E. Davidson, Obie Minter, Owen
Minter, J. Edgar Dalton, Otis T. Jackson and Irvine Burton,
(Colored), were sworn a Special Grand Jury of Inquest in
and for the body of the County of Pittsylvania, which Special
Grand Jury of inquest was summoned by the Sheriff of this
County from a list furnished him by the Judge of this Court.
After having received their charge, they were sent out of the
Courtroom .and after some time returned into the Courtroom
and reported the following indictments : '
Commonwealth oi Virginia

v.
Charles David Price alias Charlie Price.
Indicted for Murder. A True Bill.
J. T. CLARK, Foreman.
Commonwealth of Virginia

v.
Daniel Alfred Simon.
Indicted for Murder. A True Bill.

J. T. CLARK, Foreman.

Supreme Court of Appeals ·of Virginia ,
ommonwealth of Virginia
11.

red Pannell.
· Indicted for Malicious Shooting. A. True Bill.
J. T. CLARK, Foreman.
ommonwealth of Virginia
'I).

ulian Curtis Oliver.
Indicted for Petit Larceny-3rd Offense. A True Bill.

J. T. CLARK, Foreman.
age 2} Commonwealth of Virginia
'I).

illiam David Green, Jr.
Indicted for Grand Larceny. A True Bill.

J. T. CLARK, Foreman.
ommonwealth of ;virginia
'I).

arles Farmer.
Indicted for Malicious Shooting. A True Bill.
J. T. CLARK, Foreman.
ommonwealth of iVirginia
'I).

illie James Cole.
Indicted for Storehouse Breaking. A True Bill.
J. T. CLARK, Foreman.
ommonwealth of ;virginia
'I).

ouglas Barker.
, Indicted for Murder. A True Bill.
J. T. CLARK, Foreman.
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Commonwealth of ;vixginia

v.
Sherman Stallons.
Indicted for Grand Larceny. A True Bill.

J. T. CLARK, Foreman.
Commonwealth of tVirginia
'f).

· Henry A. Menefee.
_Indicted for Robbery by Violence. A True Bill.

J. T. CLARK, Foreman..
Commonwealth of N1rginia
'V..

Curtis G.. Thurston.
Indicted for Grand Larceny. A True Bill.
J. T. CLARK, Foreman.
.

.

And the said Special Grand Jury of Inquest having nothing
further to present at this time were.discharged. It is ordered
that the said Special Grand Jurors be allowed the following
-amounts fo1~ their servfoes and mileage in coming to and returning from said Court at this term: J. Edgar Dalton'$4.90; Otis T. J ackson-$~.50 ;. Obie Minter-$5.50; B. E.
Davidson-$4.50; Owen Minter-$5.50; Irvine Burton-$5.J)O;
.J. T. Clark-$3.50.
page 3 } Commonwealth of Virginia,
County of Pittsylvania, to-wit:

In the Circuit Court of Pittsylvania County, Virginia.
The Jurors of the Commonwealth of Virginia, in and for the
body of the County of Pittsylvania, now attending said con.rt
:at its Sept€mber term, in the year 1948, upon their oaths
present that Henry A. Menefee on the 24th day May in the
year 1947, in said County. On one Ernest Gilbert feloniously
did ·make an assault and by the threat and presenting of a
deadly weapon, to-wit: a. pistol, him the said Ernest Gilbert
in bodily fear feloniously did put, and one iron safe containing
more than one thousand ($1,000.00) Dollars in United States
Currency of the property of the said Ernest Gilbert, in. the
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pr sence, custody and control of the said Ernest Gilbert, then
;an there, to-wit: On the day and ;ye~r aforesaid, in the
C unty afore said, felo¢.ously and violently did steal, take and
ca ry away against the peace and dignity of the Commonw alth of Virginia ..
HIS INDICTMENT is found on the evidence of J. A ..
gham, W. F. Haden, witnesses sworn in Court and sent to
Grand Jury.
· ..'ENDORSEMENTS:.
C mmonwealth of Virginia

v.

H nry A. Menefee.
INDICTMENT FOR ROBB.ERY BY VIOLENCETrue Bill.

J. T. CLARK; Foreman..

"We the Jury find the Derendent Guilty & fix his Punishm nt at 10 years in Prison.''
H. C. MARSHALL, Foreman..
W. C. THOMPSON,

Commonwealth's Attorney..
p ge 4

~

Virginia :

In the Circuit Court of Pittsylvania County-November
'

30, 1948.

C mmonwealth of Virginia, Plaintiff,
v ..

nry A. Menefee, Defendant.
INDICTED FOR ROBBERY BY VIOLENCE.
This day came the Attorney for the Commonwealth, and
enry A. Menefee ,\:ho stands indicted of a felony, to-wit, app ared in Court according to the conditions of his recog11 zance, was arraigned and after consultation with his couns 1 pleaded not guilty to the indictment. Whereupon a juryr
t' -wit: Carlton Adams, D,. B. Blair, J. W. Wilkerson, D. W.
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Blair, General Van Hook, John B. Cole.man,- J. B. Farson,
J. S. Easley, Alfred Cunningham, (Colored), H. C. Marshall, Anthony Pollard and James vV. Davis was selected
in the manner prescribed by law, and duly sworn the truth
of and upon the premises to speak, and having heard the
evidence, the instructiono of the court, and the argument of
counsel upon their oath do say: "vVc the Jury find the Defendant Guilty & fix his Punishment at 10 years in Prison.
H. C. Marshall, Foreman.'' Thereupon the defendant, by
counsel, moved the Court to set aside the verdict of the Jury
on the following grounds :
1. Because of improper evidence admitted on behalf of the
.Commonwealth over objection by the defendant.
2. Because the verdict is contrary to the law and the
evidence.
The Court does not pass upon said motions at this time, but
sets December 10, 1948, for argument of counsel concerning the .
same.
And the prisoner was remanded to Jail.
page 5
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1Virginia :

In the Circuit Court of Pittsylvania County-December 10,
1948.
.
Commonwealth of Virginia, Plaintiff,

v.

~

Henry A. Menefee, Defendan~.
INDICTED FOR ROBBERY BY VIOLENCE.
This day came.again the Attorney for the Commonwealth, ·
and the defendant Henry A. lVIenefee, by Virgil Goode and
W. L. Joyce, his counsel, and the Court heard argument of
counsel on the motion to set aside the verdict of the jury rendered in this case on the 30th day of November, 1948.
The Court does not pass upon said motion at this time, but
takes time to consider.
And this case is continued and the defendant remanded to
Jail.
page 6 ~ Virginia :
In the Circuit Court of Pittsylvania County-January 18,
1949.
Commonwealth of Virginia, Plaintiff

v.
Henry A. Menefee, Defendant

Supreme Uourt of Appeals of Virginia
INDICTED FOR ROBBERY BY VIOLENCE.
This day came the Attorney for the Commonwealth, and

t e defendant in proper person, and by W. L. Joyce and Virgil
oode, his attorneys, arid the Court having maturely consided the motion of the defendant by counsel, to set aside the
rdict of the jury rendered in this case on the 30th day of
ovember, 1948., and arguments pertaining thereto heard by
t e Court on the 10th day of December, 1948, doth overrule
~ said motion, to which action of the Court, the defendant
b · counsel excepted ;
Upon the grounds previously. assigned,

~

First: The admission of testimony of Ocie Wade Menef e, for the Commonwealt)1, because she was an incompetent
itness, because she was the divorced wife of the defendant,
d she testified as to the facts, knowledge and information
'·hich she obtained during coverture.
• Second: . To set as~de the verdict on the grounds tµat the
verdict was contrary to tbe law and evidence, beage 7 } cause the Commonwealth never placed the defendant at or near the scene of the alleged crime, at the
me the crime was committed.
And it being demanded of the saicl Henry A. Menefee if
nything for himself he had or knew to say why the court
s ould not now prQceed to pronounce judgment against him
ccording to law, and nothing being offered o~ alleged in dey of judgment, it is considered by the court that the said
, enry A. Menefee be confined in the penitentiary of this
ommonwealth for the period of Ten Years, (10), the period
y the jurors in their verdict ascertained.
And the defendant, by counsel, indicating his desire to aply to the Supreme Court of Appeals of Virginia for a writ
f error and supersedeas to the said judgment., it is ordered
t at execution of judgment. be suspended until Sixty Days,
60) from this date.
· And the prisoner was remanded to Jail.
a.ge 8 } Virginia :
In the Circuit Court of Pittsylvania Couno/.
ommonwealth of Virginia
'l).

enry

-4.

Menefee

r
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CERTIFICATE.
I, Kennon C. Whittle, Judge of the Circuit Court of Pittsylvania County, Virginia, .do hereby certify that the following evidence on behalf of the Commonwealth and of the defendant, respectively, as hereinafter denoted, is :all of the .
revidence that was introduced on the trial of this cause, to- ·
gether with the objections to the evidence, or any part thereof, offered, admitted, rejected or stricken out, and that. the
instructions hereinafter set forth were all requested by either
the Commonwealth or the defendant, and that there were no
objections to the instructions offered on behalf of the Commonwealth or of the defendant; Instructions 1, 2, 3 .and 4
having been requested by the Commonwealth an.d granted by
the Court, without objection, and Instructions A., B, C, D and
E being all of the instructions requested ·on behalf of the defendant and granted by the Court, without exception:
page 9 }

Index.

page 10 } Commonwealth of Virginia
'V.

IIenry .A.. Menefee

ROBBERY BY VIOLENCE.
In the Circuit Court of the Co.unty of Piitsylvania, at the
Courthouse thereof, in Chatham, ·virginia, on Tuesday, November 30, 1948-the Honorable Kennon C. Whittle, Judge,
presiding.
.Appearances : Mr. Carrington Thompson, Commonwealth's Attorney of Pittsylvania County, and Mr .. Joseph
Whitehead, Jr., both of Chatham, Virginia, for the Commonwealth.
Mr. Virgil H. Goode of Rocky Mount, Virginia, and Mr.
W. L. Joyce of Stuart~ Virginia, for the Defendant.
The following evidence o~ behalf of the Commonwe·alth
and of the defendant, respectively, as hereinafter denoted, is
all the evidence that was introduced on the trial of this case:
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. JESSIE GILBERT (colored),
first witness called on behalf of the Commonwealth, havbeen first duly sworn, testified:
DIRECT EXAMINATION.

B Mr. Whitehead:
Q. Your name is Jessie Gilbert Y
A. Yes, sir.
Q. You are the widow of Ernest Gilbert f
A. Yes,· sir.
Q. Were you .at home on the night of May 24, 1947, when
y ur husband w~~ sli9t and killed t
A. Yes, sir, L was ·there.
Q. Where wel'er yon Y
A. I was setting· in the house.
Q. About what time of nig·ht was it Y
A. I reckon it was about nine o'clock or maybe a little
a ter.
Q. You were setting there in the house 1
A. Yes, sir.
Q. Just tell the Court and Jury what happened from the
f e the men first got there until it was all over.
A. Well, we eat supper, and then we went out to the kitchen
i to the house, and Ernest set down by the bed where he
g nerally set, and I set down by the bureau, and my little
g andson set dowll' besides me, ~nd-my baby boy got on the
b d, and my little granddaughter laid down on the becl., and
t ey went to sleep. And in a little while, we heard a car
c me in the yard, and the dogs began to bark, and I told my
r tle grandson to go into the kitchen to speak to the dogs;:
a d when he went in there, two men came up to the kitchen
· d or, and he asked where was your father, and he said, "In
t e house". So they came up on the porch and in the kitchen,.
a d when they came in the kitchen, Ernest could see them
in the kitchen, and he said, '' You all come on in''.
age 12 ~ A tall man and a kind of low man-and they kept
·
on to where he was setting, and they stopped rig:ht
t ~re before him, and he said, ''Have yon anything to drink!''
nd he said, "No, I haven't anything". And he said, "Do
ou want anything·!" And he said, "No. I don't believe I
o. '' And they said, ''You all set right here where you
e". And they said, ''"\\There are the boys"; and he said,
' What boys Y" And they said; "The boys that live here
i the house''. And they saw the baby boy laying· over on
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the bed, and he said, "No, that is my baby." And then they
both drew guns, and they said, ''Don't any of you move or
we will kill you'', and they said, '' A filling· station has ·been
robbed, and we want to see if there is anything· here that
belonged to it". So Ernest set on and I set on. And the
tall man walked on away from whe~e Ernest was, and I had
a dress at the foot of my bed. He said, "I am going to take
this down. I want to see through here.'' All the doors was
open. He went on through into the little hall way and into
my front room and he just opened the door, and this other
man stood there holding the gun on Ernest. The baby boy
hadn't even woke up at this time, and I beard the safe, and
I said to myself, "He is taking that safe out of the rbq~ ".
He rolled it out of the front door into the hallway,, and w:µen
Ernest heard hiTIJ. rolling it, he said, "What is this T" And
he said, "That is all right, what it is; you set still".: And
when Ern~st heard this safe get to the hall door Ernest- .attempted to get up, ·and this man shot, and Ernest re;icp.ed
up, and grabbed 4im by the hand, and tb:ey
page 13 ~ scuffled awhile and he continued to shoot~tl;iey
rolled over on the table and back on the bed. They
continued to shoot. And Ernest said, ''James, hand me my
gun", and James started to bis daddy, and the man threw
the gun on him and I said, ''Don't go there. He will kill
you'',· and James set back on the bed ; and finally Ernest
rolled him over and James reached and got the gun and
handed it to his daddy. Any way, they kept shooting, and
this man hollered, said, '' Some of you will have to come here
and help me". They started shooting through the window.,
the bullets coming· from the side, and Ernest rolled down
dead, and while they were scuffling the car backed up to the
porch. I know that -it was somebody out there to drive the
car up in the yard while these two men were in the house.
Q. You say there was shooting through the windows 7
A. Yes, sir.
Q. Did the ball come throug·h the 'Yindows?
A. Yes, sir.
Q. Is that a picture of the outside window, the bullet cai:ne
through? (Handing picture to witness.)
A. Yes, sir.
Mark this (picture)· Exhibit "A".
Q. Is this the picture of the inside of the house, the picture of the window¥ ( Hands picture to witness.)
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. A. J:es, sir, that is the kitchen and that is the middle

door.
Q. Whereabouts were you!
,
A. I was setting· back next to the oureau (indiating on picture).
age 14 ~

Picture filed, marked Exhibit "B''.
· Another picture introduced marked Exhibit "0'-'.

Q. Is this a picture of the front of the house?
A. Yes, sir.
Q. Aunt Jessie, what about the safe-what was in the

afeY

A. He had all his little ·earnings in the safe, all of his
oney in the safe.
.
· .Q. Do you kn°'v how much was in it 1
·. A. No, sir, I do not know how much was in it. I do not.·
Q. This man-have you ever seen this.man, Menefee, down
here at your house?
: A. Yes, sir, I have seen him, but I knowed him by the name
f ''Boo''.
' Q. How many times has ''Boo'' Menefee been to your house
n the last few years, say in the last five years Y
. A. I just don't know..
Q. Tell the Jury what you think? '
A. I just wouldn't like to say:, but I just don't know how
nany, but I know he has been there five. or six times, or
aybe more than that.
Q. Did he ever bring- his wife with him 7
A. Yes, sir, he has.
Q. Did he know where the .safe was Y
A. Yes, sir.
Q. Has he seen Ernest take money out of the safe and put
oney in the safe 7
A. Yes, sir, he certainly had.
Q. What was Menefee down there about?
A. Him and Ernest transacted business in the liqu_or busiess.
Q. About the shooting through the window, where did the
all that came through the window lodge 7
A. One hit right at the middle of the kitchen door, and
wo bullets went on over the top of my dresser, between the
·
re place and the middle door.

r
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Q. Fire place and w.all, you mean T
A. Yes, sir, right over the top of the bureau.

Q. Did any one come there and cut the bullets out,
.
·
Q. Do you know who did·Y
A. Mr. Bingham, I don't know whether he cut it ;aut- Mr.
Archer was there. I think he cut one -Qut.
A. Yes, sir.

CROSS EXAMINATION..

By Mr. Goode:
Q. How long had your h·~.sband been -selling whiskeyover what period of years 7
A. About four or five years he had· been :trand}lage 16} ling it around-lots of time he didn't handle it,
but he did take care of it for people.
Q. He had been selling liquor for twenty Ol' twenty-five
years?
.
A. I don't know. We always kept some.
Q. He didn't make any liquor Y
. A. He made some in bis young days.
.
.
Q. He had been selling liquor and buying liquor for a lo:ng
period of time Y
.
A. For a number of years, yes, sir.
Q. And he purchased whiskey from different people, didn't
he?
A. Yes., sir, he did.
.
Q. He had numerous people in Franklin County that hauled
him whiskey from time to time?
·
A. Yes, sir.
Q. They had the same kind of transactions with hiin, and
they saw him put the money in a safe?
A. Yes.
Q. And all in this vicinity where he lived, he sold whiskey
to various people, colored and white 7
A. Yes, sir.
·
Q. And of course he would have to make change occasionally!
A. Yes, sir, he did.
page 17 } Q. And be didn't carry all of his money on his
.
.
person, did he!
A. No, sir.
Q. And be would have to go to the safe to make change.
Could you give .an estimation of about how many hundred·

40

Supreme Oonrl of Appears

or Virginia:

J ~ A. Bingham.

pe pie knew where that safe was-was it one hundred and
fif f
. No.
. One hundredf
. No. A lot of the people in tne neighborhood didn't
ev n know he· had one.
. Didn't know he had a safe. You testified as to thepe ple who came through the door. That was the kitchen
do r. You said one was short and the other one was a tall
m nf
. Yes.
. And l.,believe you testified that the low' heavy-set- one
s Whitlow? .
. I did. . And that the tall one, you didn't get a look at him?
.' I didn't get a look at either one of them in the face .
. Could you identify the tall one if you ever saw him
a inT
. Ye·s, sir .
. Have you ever seen the tall fell ow since then t
A. I think so.
·
p ge 18 } Q. You have 1 I want to ask you this : Did you
see any one outside of yo·ur house that night Y
.. ~o, sir, I didn't.
Q. Do you know what kind of car was on the outside?
• No, sir.
Q. Could you tell whether it was a (ruck or passenger
C rf
A. I couldn't tell nothing about it. I just know one· backed
u in the yard .
. LIEUTENANT J. A. BINGHAM
the· Virginia State Police, having been first duly sworn,,
tified:
DIRECT EXAMINATION.

B Mr. Thompson:
Q. You are Lieutenant J. A. Bingham of the Virginia State
P lice.
A. Yes, sir.
Q. How long have you been in police work t
A. About 26% years.
Q. And I believe you were assigned by the Superintendent

1

.i
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of the State Police to work on the Earnest Gilbert case some
time during 1947?
A. That is right.
Q. Lieutenant, have you had occasion to cut any bullets
out of the wall down there?
A. Yes, sir.
page 19 ~ Q. Since the ,Vhitlow trial?
A. Yes, sir.
Q. How many did you cut out?
A. Two. Cut them out the 4th of August.
Q. This year 7
. A. Yes, sir.
Q. Are these the two bullets?
A. That is the envelope I put them in.
Q. "\Vould you mind opening it tl)ere Y (Hands witness envelope, which Lt. Bingham opened.)
A. I got the bullets out and put them in an envelope and
sent them to the F. B. I. in ·washington. I r~ckon they are
in this box.
·
Q. Where did you get this gun1
0. Up at Menefee 's at Rocky Mount.
Q. This man?
l\fr. Joyce: If Your Honor please, I probably have an objection to that on the ground that I assigned in objecting to
l\Ir. Thompson's opening· statement. If the evidence came
from the source to which I objected awhile ago., I object to it
again.
Mr. Thompson: I guess ·we may as well clear up that matter now, if Your Honor please.
The Court, Attorney for the Commonwealth and
page 20 ~ Attorneys for the defendant retired to the Judge's
chambers, the court reporter not having been
present, it was stipulated between the Commonwealth's Attorney and the Attorneys for the defendant that, out of the presence of the Jury and in the Judge's chambers, Mr. Joyce,
· counsel for the defendant objected to the question propounded
Lt. Bingham as to where he secured the gun in question, and
the question then arose as to the admissihility of testimony
from Ocie Vv aclc Menefee, the divorced wife of the defendant,
the question of her testifying having been brought up in the
Commonwealth's opening statement and objection having been
made, and the question of the admissibility of her evidenc~
was discussed at length; the defendant, by counsel, objecting
to her being allowed to testify as to any communication, mat-
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t r or fact which came to her knowledge concerning Henry A.
enefee, her husband, during marriage, the said Ocie Wade
enefee having secured a divorce from the defendant on .July
6 1948. Objection was made by counsel for defendant as to
h r testifying as to any matter or fact which came to her
owledge as the result of being the wife of the said defenclant,
d ring marriage, as to any communication between them, and
at the communications were not lpI1it~d to mere ve,·bal acts,
a d further that she could not testify ~s· to anything that
o curred during the time that she was married. The Co.urt ·
o .eITiired the objection of the defendant ai~d ruled that she
c uld testify to facts relative to the case that were obtained by
r own knowledge, but she would not be allowed to testify
a to matters communicated to her by Menefee during covert re, and communications being used in a narrow sense as to
y expressions written o'i· oral. Counsel for d~fendant excepted to the ruling of the Court upon the grounds
age 21 ~ above stated, and it was understood that such objection and exception would apply as to the testiony. Thereupon, the Court and counsel returned to the
c urtroom and the trial proceeded in the presence of the def ndant and the jurors.
Q. Where did you get this gun, Lieutenant 7
A. From Mrs. Menefee, Rocky Mount.
Q. And I believe you took the gun and the bullets that you
e tracted from the Gilbe1:t house to the F. B. I. in Washingt nf
A. I sent them up.
Q. Did you get any part of her automobile?
A. Yes, sir.
· Q. Where, did you get this, Lieutenant? (Referring to
iece from an automobile.)
A. Got it off of Mrs. Menefee 's car.
Q. Did you also get a photostatic copy of the title to that
· ntomobileY
A. Yes, sir, it was in her husband's name.
Q. Who owned that car in May,' 19471
A. According to D. M. V. records-

Objection by Mr. Joyce.
Q. Here is the title-
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Judge Whittle; Is there any objection to the title, Mr.
Joyce?
.
Mr. Joyce: No, sir.
Q. Lieutenant, according to lhe title there, in whose name
was that vehicle registered inf
p~g.e 22 }- A. It was in the name of Henry Angel Menefee..
Q. ·what address?
A. Rocky Mount.
Q. When was it transferred from him 1
A. The 29th of May, 1947.
Q. Transferred to whom?
A. Mrs. Ocie Wade Menefee.
Q. And I believe the vehicle was in her possession at the
time you took this part off Y
·
.A.. Yes, sir, I took it to the Chevrolet Motor Company in
Rocky Mount and had it taken off.
Q. ·what kind of car is iU
A. '40, Club Coupe.
·Q. I would like to introduce this as Exhibit "D" (referring
to piece from automobile). Now, Lieutenant, were you able
to locate the safe in this case f
·
A. Yes, sir.
Q. Where did you. find the safe f
A. I found it up on what they call the Ferrum. ]\fountain
beyond Ferrum, I would say Northwest of Ferrum, above that
·boy's college.·
Q. Who told you where the safe was?
Q. Mrs. Menefee told me that it was over· in or under a
junk pile on the mountain.
page 23}

Mr. Joyce: We object to that.
Judge ·whittle: The objection will have to be sus- .
tained, sir. Gentlemen of the Jury, I don't know where this
evidence is leading to, b.ut any statement made by Mrs. Men~- ·
f.ee is inadmissible in this case, and the Jury should disregard .
.any statement made by her.

Q. Is that a picture of where .the safe was found, Lieutenant?
A. Yes, sir.
Q. And I believe you are there at the spot (indicating on
picture) 7
A. Yes, sir.
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Q. I would like to introduce this marked Exhibit ''E''. And
these are pictures of the same general view!
A. Yes, same junk pile.
Q. When did you find the safe t
A. 22d of March.. ·
Other pictures of junk pile filed marked Exlnoits "F'""
" G ", "H ", and ' ' I ".
.

Q. (After a small s.afe had been rolled into the Courtroom,.
in front of Jury) Is that the safe you dug up, Lieutenant °l
A. Yes, sir.
Q. And I believe you took it back to Ernest Gilbert's for
identification I ·
A. Yes, sir.
Q. Were you present when the identification was
page 24 ~ made T
·
A. Yes, sir ..

Mr. Joyce: I object to that.
Judge Whittle: The objection will be sustained..
Mr. Joyce : If Your Honor please, for the record, now I
desire to object to all of the testimony of this witnes$ with
respect to acquiring a pistol introduced in evidence from Mrs.
Menefee, the wife of the defendant, and I also object to all
of the evidence with respect to 'the back of the automobiletaken from her automobile, on the ground:
(1) That that is an indirect way of permitting a wife to
testify against her husband. I object on the further ground
that unless properly identified and connected, that none of
this evidence has any relev~ncy to any issue in this case.

Judge Whittle: I assume that the Commonwealth's Attor·uey intends to go forward and connect it. The objection at
this stage will be sustained unless it is connected.
Mr. Joyce: Assuming it is connected, we may want to ask
Li~utenant Bingham a question or two.
page 25

r

CROSS ~""X:AMINATION~

By Mr. Joyce:
Q. Lieutenant Bingham, is that a 1923 model Smith and
Weston Pistol that you introduced in evidence!
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A. I wouldn't say. I only have the serial number.
Q. I believe you testified in the case that was tried here
last January, the case of the Commonwealth versus Elton
"Thitlow, did you not?
A. Yes, sir.
Q. Is this the same pistol to which you testified at :that
time?
·
. A. No, sir, this is another· pistol.
.
Q. Where is the pistol that you introduced in eviden·ce in
that easel
A. It is in the possession of the Commonwealth's .Attorney
. that I delivered it to.
Q. You testified in that case that that pistol introduced at
that time was the pistol used over there?
A. I wasn't the one that found the pistol. The pistol was
delivered to me eight or ten days after this robbery, last year.
Q. It was not this pistol, then, that you had at the time; but
you did introduce another pitstol at tha.t time through your
testimony f
·
A. Yes, sir, there was another pistol here.
A. As a matter of fact you testified at that time '
page 26 ~ you had taken that pistol and had sent it to Springfield for identification f
·
A. "\Vc sent it up there.
Q. And you traced it down to the Nelson Hardware in
Roanoke, and there your line was broken, and you couldn't
trace it anv furthed
A. That ·is correct. Yes, sir.
!fr. Joyce: If Your Honor please, we will stand the witness aside until I see whether or not a connection is properly
made of this testimony to which I objected. If it is, then I
might want to recall him for further cross examination. ·
RE-DIRECT EXAMINATION.
By Mr. Thompson:
Q. This gun that was introduced here with you, did you
have that gun at the other trial 1
A. No, sir.
Q. Had you ever seen it?
A. No, sir.
Q. And the gun to which :Mr. ,Joyce was referring is :one
that was given to you as found at the scene of the killing?
A. Yes, sir, as the one they said was found there.
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MRS. OCIE WADE MENEFEE,
the next witness, after first having been duly sworn,

testified:
Judge Whittle: Gentlemen, in view of the Court's ruling
in this matter, do you want to talk to that witness before
you, p~t her on the stand Y
Mr. Thompson: All right, sir.
(The· Attorneys representing the Commonwealth conferred·
with the witness, Mrs. Menefee out of the Courtroom, after
which they returned to the· Courtroom and the hearing was
resumed.)
·
DIRECT EXAMINATION.

By Mr. Thompson:
Q. I believe you are Mrs. Ocie "\V ade Menefee T
A. That is right.
Q. And you are the divorced wife of this man T
A. Yes, sir.
Q. When were you divorced from him, Mrs. Menefee T
A. It was July 7, I think, when I got my papers.
Q. Where did you and your husband live in 19471
A. At Rocky Mount, Franklin County.
Q. How far from Rocky Mountf
A. About a mile and a half or two miles.
Q. Can you tell us whose gun this is Y
A. It is ''Boo 's ".
Q. That is your husband's nickname?
A. Yes, sir.
page 28} Q. Did you see that gun on the night of May 24,
19477

A. Yes, sir.
Q. Where was it?
A. It was on the wardrobe or the mantel in the kitchen.
Q. Who put it there T
A. He did.
Q. I don't want you to-ask you to testify to anything he
said. I am going to ask you some of the things he did. What·
fune did he come in that night Y
A. Between twelve and two in the night. I don't know
~xactly.
Q. All right. What was his condition Y
· A~ He was sober.

r
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Q.
A..
Q.
A.

Was he calm, ue1~vous, or what?
As a usual thing, he is usually nervous all the time.
I believe you own a Chevrolet automobile?
Yes, sir.
(J. Where did you get that car?
A. He gave it to me before he left. He put it in my" name
before he went to pull time.. ·
Q. Did you see this back taken from that car?
A. Yes, sir.
Q. Is that the same car he gave you?
A. Yes, sir.
Q. Who had that car on the night of Saturday,
page 29 } May 24?
.
A. He did.
Q. Do you remember what time he left home?
A. I don't lmow, but he told me he was goingMr. Joyce: We object.
Judge Whittle: Objection sustained.
A. (continued) It was around .three o'clock, I believe.
.
Q. And the next time you saw him was between twelve and
two?
·
A. Yes, sir.
Q. Is that when you saw him put 'the pistol on the wardrobe when he •came in that night?
A. Yes, sir, I think so, just as he came in.
Q. Mrs. Menefee, a short time after this, after May 24, did
you see him-state whether or not you sa:w him attempting
to do anything with the car, ·the back end of the car 7

Mr. Joyce: If Your Honor please, that is a leading question,
I submit
Judge Whittle: I don't know that it is. He says, '"state
whether or not''.
Mr. Joyce: It is sug·gesting an answer, I submit.
Judge Whittle: It is suggesting.

Q. All right. State whether or not you saw him about this
time take a razor bladeJudge Whittle : Objection sustained.

11,,
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r

Q. Did you see him do anything at all to the car r.
A. Yes, sir.
Q. What did he do Y
.
A. He was messing with the back.
Q. What was he doing f

page 30

Judge Whittle~ Answer the question, if you can, witness.

A. I don't know. what he did to it, but he was messing with
the lid.
Q. You mean this part right here Y
A. Yes,. sir.
Q. Do you know what he did-did he have any kind of instrument or anything!
A. Yes, sir.
Q. WhaU
A. Razor blade.
Q. :Mrs. Menefee, this safe right here was found in the general neighborhood of Ferrum. I think you know where it was.
State whether or not" you took your husband up in that general vicinity after this robbery!
Mr. Joyce: We object to that.
Judge Wh:ittle: On what ground f
.
Mr. Joyce : I don't see where that has any b~aring on this
case.
Judge Whittle~ It may have. I don't know.
page 31

~

A. Yes, I did.
Q. You drove him in your car f
A. Yes, sir.
Q. How many times T
A. Two or three. I am not sure.
Q. Can you give us some idea where he was between MaJ 24and when he went to the Federal Prison in July1 ·
.A.. No, sir, I cannot, except I think he was in Missouri.

Mr. Joyce: I object to her thoughts. If she -knows where
he was, she can testify, but she can't testify to a mere opinion.
Judge Whittle : You can develop what she bases her
thoughts on on cross examination.

Q. In other words, he went away, Mrs. Menefee!
A. Yes.
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Q. How long ,vas he away?
A. Two weeks, I think.
Q. Do you know where he was the next night after this Y
A. We were either at home or in Roanoke.
Q. Do you remember going to Roanoke for a few days after
this?
A. Yes, sir.
Q. You are positive, but you don't know the exact date 7
A. No, sir, I cannot tell.
·
page 32

~

The Court and counsel retire to the Judge's
ch~mbers where the following took place:
·..

Mr. Joyce : Now, if Your Honor please, I desire to object
to all of the testimony of this witness on the ground that a
wife is not permitted to give testimony against her husband,
~nd that all of this is evidence that is prohibited for that
reason.
Judge -whittle : I don't think it is evidence that the statute
prohibits. The objection will be overruled.
·
Mr. Joyce: Yes, sir, I would like to save the point. I desire permission to cross examine this witness without waiving
our objections as to her testimony.
The Court and Counsel return to the courtroom.
CROSS EXAMINATION.

By Mr. Joyce:
· '
Q. Now you say you clon 't know where your husband was
on the night following May 24, but you think that he was. at
home or that you and he were in Roanoke. Were you around
home for a few days just after May 24, and was he there?··
A. No, sir.
Q. You spoke of him going away. There was a boy by the
name of Jones on whose bond your husband had gone w.:ho
had skipped his bond, and he had gone after him, hadn't he 1
A. No, sir, be di<ln 't.
Q. Wasn't Jones away at that time?
A. He lives in Missouri.
Q. And your husband was on his bond?
page 33 ~ A. I don't know whether he was or not.
Q. Well, were you on the bond Y
I
,\

so
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A. No, sir, I was not.
Q. Well, you know that you were on his bond and he
skipped itY
Mr. Thompson: I object.
A. No, ~ir, I have never been on Roy Jones' bond.

Judge Whittle: He is trying to develop where he was. Go
ahead.
Q. Don't you know that you were on his bond and he
skipped itY
.
·
A. No, sir.
Q. He did skip his bond Y
A. I don't know.
Q. You do know he was convicted in Court i
A. No, sir.
Q. Did you ever hear about that Y
A. I guess I did, but I don't remember it.
Q. You remember him and Roy working together and you
remember that they both got caught Y
A. Roy did. I don't think my husband did.
Q. And you can't remember anything about Jones' bond Y
A. I probably do, but I just can't recall it riow.
Q. Didn't you go up to the Trial Justice's office
page 34 r at the time when Jones was charged with this
offense?
·
A. I can't recall it.
Q. Is your memory of other things to which you have testified any mo·re clear than this Y
A. I am certain it is.
Q. Why is it you are clear on some things and unclear on
othersY
A. I just don't look after other people's business.
Q. You actually signed the bond down in jail Y
A. I probably did, but I don't remember.
Q. Can you give us a good reason why you are clear about
some things Y
A. Yes, sir.
Q. What is iU
A. It has done worried me to death, and I just can't go
through with it any more.
i
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George A. Berley.
Q. Before Mr. Bingham or Lieutenant Bingham got this
back off of your car., you wrecked it didn't you t
A. Yes, I did.
·
·
Q. .And it bunged up the back of it, didn't iU
A. No, it did not.
,
·
Q. How many times did you wreck that car before Lieu..
tenant Bingham got it off?'
A. I didn't wreck the back but once, but I
page 35 J wreqked the car twice. It jammed the lid.
Q. Th~ car had been in two wrecks?
A. Not the back.
·

RE-:PI~ECT EXAMINATION.
By Mr. Thompson:
Q. Is this the same back (indicating piece of car exhibited
JJefore the Jury) that was on the car on May 24, 1947'
A. Yes, sir.

AGENT GEORGE A. BERLEY
-of the Federal Bureau of Investigation, the next witness, having been first duly sworn, testified:
DIRECT ~XAMINATION.
By Mr. Thompson:
Q. I believe you are Mr. George A. Berley?
A. That is correct, sir.
Q. ··what is your occupation, Mr. Berley?
.A. I am employed as a Special Agent in the Feder.al Bureau of Investig·ation, and I am assigned to the F. B. I.
Laboratory at Washington, D. C. I examine bullets, cartridge cases and firearms for the purpose of determining
whether or not a certain bullet or cartridge case was fired
from a certain gunQ. How do you do this Y
A. In the examination of firearms, there are certain.markings left on the parts of the guns as they are
page 36 } manufactured.. Now in the manufacture of a gun
barrel, tools are employed to cut the rifling into
the gun barrel. As the tool moves through the interior of
the gun barrel, there are certain little ·nicks or ·scratches on
the surface of the tool. As the tool passes through the gun
barrel, these nicks or scratches are constantly changing, and
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again, the nicks and scratches on the tool are left on the
interior of the gun barrel as the tool moves through the gun
barrel. These nicks or scratches, when a bullet is fired
through a gun barrel, is imparted to the bullet. So no two
gun barrels have the same scratches on the inside. Now
when two bullets arc fired through the gun barrel, there are
the scratches of the gun barrels left on the bullets, and the
scratches that are found on the bullets are examined misroscopically. n. is :by comparing the scratches on the bullets
that I am able to"determine whether or not a particular bullet
·
was fired from a particular gun. .
Q. Do you recall some time this year that Lieutenant Bingham or Trooper Haden brought you some bullets and a
gunY
A. I do.
Q. Can you identify tliis as the g'lm-I believe they are
your initials on those little capsules, aren't they (gives witness boxes with bullets in them).
A. Tlmt is right. ("Witness examines gun and
page 37 ~ the. boxes containing bullets.)
These are two
bullets and a Smith and ·weston revolver that I
received from Trooper Haden in the F. B. I. Laborato11r for
examination.
·
Q. What conclusion did you reach with reference to this
weapon and these two bullets 1
A. As I said, I received one bullet I marked ''Q-13, and the
second bullet I marked "Q-14". In my comparison of test
bullets that I fired from this revolver and the bullet w bich
I have in my hand, I was able to identify this bullet as having been fired from the submitted revolved. I also compared.
the bµllet which I have in my hand and marked "Q-13".
The bullet itself clid not contain sufficient markings on its
surface for me to arrive at a conclusion regarding it.
, Q. In other words, it was so mutilated before you received
it that an examination wouldn't reveal anything?
A. There were no scratches on it that would permit me to
identify the weapon from which it was fired.

CROSS "EX.Al\HNATION.
By Mr. Joyce:
Q. Mr. Berley, were both of these bullets, "Q-13" and
"Q-14" sent to you at the sa~e time and by the Rame person!
·
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A. They were.
Q. And one of them didn't have enough markings on it so that you could determine whether or
not it was fired from this gun. Is that righU
A. That is correct.
Q. Isn't it a fact, as a matter of fact isn't it true that when
a gun has been fired for quite eome time that these little
nicks and scratches in the barrel beeome worn so that ·they
no longer mal~e markings l
·
A. I haven't found any that would no longer make markings, no, sir.
Q. I believe you claim to be an expert on firearms. Just
what experience have you had with iU
.
A. I received a B. S. degree from Fordham University.· I
entered the F. B. I. Laboratory in 1942. I studied firearms
examination under other examiners for a six-month period.
Since that time I have examined probably one thdusarid
·'.
cases of my own, including many, many thousandsQ. With that experience, can you tell me whether or not
that the same tool is used to bore the barrels of hundreds of
revolvers of the same kind, put out by the same concern 7.
A. The same tool is used.
Q. Those tools wear out, do they not?
A. That is right. They do.
.
Q. And they will take another tool exactly like that and
continue the manufacture of the same type of repage 39 ~ volver?
A. That is correct.
.
Q. ·where you take another tool of exactly the same type
and start out, don't you get exactly the same type of markings and nicks ih the barrels?
A. The same type of markings have never been found. I
performed tests in the F. B. I. Laboratories in which two
gun barrels weoo made., one after the other, in which the
same tool was used. I fired tests out of those, one after the
other, and was able to identify the test bullet with the particular weapon with which it was fired.
Q. You have testified to two bullets there, one of which
you say bas ma rlrings tlm t a re peculiar to the particular gun
in question, and that the other does not. Is it possible that
both of those bullets were fired by the same gun?
A. It is possible.
Q. They are bullets of the same caliber?
A. That is correct, they are.
page 38 ~
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Q. If tha·t is true, why is it there are markings on one
and not on the other?
.
A. Both bullets possibly could· have hit different sub~
stances; consequently, the markings at the beginning were
present on the surfaces of both bullets when they left the
gun barrel. However, the one bullet I have marked ''Q-13"
may. have hit some substance which eradicated the markings.
page 40} · Q. If that is true; is it not likewise true that bv
striking another substance, that that substance
will eradicate or change tl1e markings on a bullet' and make
the markings entirely different than they were Y
A~ Are you referring to "Q-14"?
Q. Yes.
A. On this bullet, I find that the markings were exactly
the same as they were on test bullets I fired from the same
gun.
Q. But' as a general question, if the striking of a substance can erase or eradicate entirely the markings on a
bullet, is it not likewise possible that the striking of another
substance can change the markings on a substance so that
they will be different?
A. It may on some, but it did not occur on this specimen
"Q-14".
Q. Isn't it also a fact that you so-called experts frequently differ t
A. In the Laboratory, we have made thousands of examinations. We have what we call a "one-man system". We
know from experience that two men having the same background and the same .experience in firearms identification
will arrive at the same conclusion.
Q. Were you present at a trial recently held over in Abingdon, Virginia,Mr. Whitehead: We object to, that.
page 41 } Judge ·whittle : I don't see that it has anything to do with it.
Q. You have admitted. it is possible for a bullet to ·strike
a substance and entirely erase the markings on it. I want
vou now· to tell the Jury if it isn't also possible for you to .
make a mistake of your identification of a bullet?
A. In my knowledge, I lmve never made a mistake in firearms identification.
Q. In other words, you are an expert that is infallible Y
A. I wouldn't say I am infallible.
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.
MR. R. J. BERTE.,
.
Agent of the Federal Bureau of Investigatio~ having been
first duly sworn, testified:

DIRECT EXAMINATION..
By Mr.. Thompson:
Q. I believe you are Mr. R. J. Berte?
A. Yes, sir, I am..
· Q. What do you do, Mr. Berte?
A. I am a Special Agent of the Federal Burenu of Investigation, presently assigned to the F. B. L Laboratories
in Washington, D. C.
.
·
Q. What kind of work do you do7
.
.A. I work in the Laboratory in the physic·s and chemical
:section; particularly, I do examinations ·of glass, paints
. . . . . . to compare them :with known and questioned samples
that may be submitted.
page 42 } Q. · Can you give us .some idea of your education J
A. I attended Bradley College at Peori3:, Illinois, and I
_gTaduated in .... with a B. S. ,And I studied physics and
ichemistry, and then worked for the du Pont ·Company and
ior the Department of Agricultnre for approximately three
years. Following that, I went to the F. B. I. Laboratory
where I have been for three years.
Q. Mr. Berte, did you have occasion to make an ·examina-·
lion with reference fo a safe and an auto lid brought to you
by Trooper Haden or Trooper Bingham!
A. Yes, I did.
Q. ·when was thaU
A. I believe that was-I don't recall the exact date. I
:scratched the date· on the lid (le.aves stand and examines
~ar lid). 4-2-48.
·
Q. April 2, 1948?
· A. That is correct..
Q. And these are the two articles· brought to your laboratory?
·
.
A. Yes, sir, I assisted Trooper Haden in removing them
from his car.
Q. And you made a comparison of the metals and the
paints!
A. We looked at the car trunk lid with the object of finding, if possible., anything that mlght have been attached to
the safe; and a careful examination of the· insulation or the
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R .. J. Berte~
:fiber material about the center of the curved lid,.
I found some paint particles imbedded deeply into
the fiber insulation, and I took also specimens of
the paint from various places on the safe, and I first made a
microscopic examination of these paint particles, and I found
that the small particles I obtained from the lid had three
layers of paint. It was an olive drab color over a reel primer
paint, and that was over a black layer. The paint from the
safe I examined· the same way. I found the same paint structure, the same sequence, olive drab over red, over black. Fol\ lowing that I made paint tests whfoh showed that the specimens were neither a lacquer paint or a synthetic enamel..
They were an ordinary enamel. Following that, I made an
examination to determine the metallic composition, and that
is done by means of. a spectroscope, which is an optical instrument. By that, we can determine the .leads present, likelead titanium, -calcium, or whatever· the substance may be;
.and I found out-this examination is made by burning· in a
small graphite electrode a chip of each sample, and the light
from that burning passes throug·h a lens, and passes throug·h
a slit, and form., an_d it g·oes through a prism where. the light
of the burning· is broken down; and because each element
present in that substance gives off a different wave length
of light, the prism breaks it down where it can be observed
in detail and studied, to determine what elements
page 44 ~ are present. I can make a comparison and there
·
will be uo doubt about the results.
Q. What did your comparison show in this Y
· A. I found the metallic composition of these paint substances to be the same.
Q. In other words, if the safe was carried in the back part
of the car, against the lid, the paint particles off the safe
would wear into the lidpage 43

~

Mr. Joyce: I think he is assuming that would be true and
asking a leading question.
.
Judge Whittle: I don't think that is a leading question.
A. Yes, sir. I concluded from my examination that the
paint particles which I found in the insulation on the car
trunk lid and the paint from. the safe could have originated
from the same source.
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CROSS EXAMINATION.
By Mr. Goode:
Q. Mr. Berte, now in regard to paint that you are talking
about there, having all the elements. All paints are made
by a standard formula put out by the Federal Governme:q.t Y
A. No, sir, there may be a specified paint for boat or for
deck and various paints, but ordinary Sherwin Williaµis
and ...... have their own specifications or their own formula.
Q. Aud it is not a formula that is put out that
page 45 ~ they have to use the same ingredients in this particular kind of paint?
A. I have examined many, many thousands of paint specimens. I have found many white paints to be similar composition but sufficient differences to detect differences. .
Q. If they had a particular shade in a red or green, .doh 't
all companies use the same formula in making that particular shade f
· ·
A. Not necessarily. I have found several differen.t red
shades in the same cliemical. I have found often at least
four or five different chemicals.
Q. Did you test the same make and model and design. automobile from another lid to sec if the paint on that particular
model and car was the same as on this one 1
A. I didn't find the paint tbat was anywhere near the car.
It was imbedded in the fibrous material.
·
Q. Did you examine the paint on the lid to see if it was
the same type and design?
A. No, I assume it would be.
Q. Now who broug·ht this safe to you?
.\
A. Trooper Haden.
Q. ·what kind of car was it in?
. ·~
A. Ford I believe. I am not certain.
page 46 ~ Q. ,Yhere did he bring it in that particular carY
A. He had it loaded in his trunk of his car.
Q. And was all of this mud on the safe when it arrived
at Washington?
A. Yes, sir.
Q. W11at particular part of this safe here did you detect
now that this fiber from the rear end of the car was on the
safe?
.
A. I took several samples. If you wish, I can locate tl10
places.
Q. Could you point that out to me, any particular spot
on this safe that you found the fiber-do you recall?
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A. No, sir, I didn't find fiber.
Q. On this particular safe?
A. Similar to that on his ear., you mean Y
.
Q. Well the two were not in the same place in the carwhat did you find from theA. I found paint similar to that. on the lid on the safe.
Q. Where did you find it on the safe--dicln't you locate
whether it was on the corner, or the rim Y
A. As I said before, I took specimens from the safe and
they had the same layer, structure and composition as the
.
paint I removed from tl1e fibrous material.
·
page 47 r Q. Now you say that several places on this safe,
you found fiber?
A. No, sir.
Q. What was it you said you found several places Y
· A. I took specimens several places on the safe and compared that with the paint I found in this fibrous material.
Q. What places on the safe f
A. Do you want me to point them out?
Q. That is right.
A. (Witness left witness stand and went to safe). I took
specimens right here (indicating on safe).
Q. That is on the right-band side from the front. Where
is another place Y
A. I took specimens on the top. Specimens on the top
from up in front.
Q. On the right side and on the top. Now what other
placesY
,A. Here is a place.
Q. Now the mud didn't interfere with that at all?
A. No, sir, I washed the paints wl1ich I removed from the
safe, free of mud.
Q. Was there any mud mixed with the paint-at the time you
took it off?
A. Yes.
page 48 r Q. YOU washed the mud off, and then you got
to the paint. Now, that is three places, on the
right, on the left and on the top y
A. Yes.
Q. Now wo~ld you find the same kind of paint on any
safe of that same make and model?
A. I do not think so, because I have examined also many
safe paints; and we have specimens of safe paint from the
majority of the paint manufacturers, and I have never seen
any with a red primer.

I
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Q. What make safe is that 7
-A. I don't know.
Q. What ~olor paint did you list as being on this safe 7 ·
A. Olive drab green.
Q. And you have been with the F. B. I. how fongf
A. Three years.
.
Q. Now I want to get one other thing straig·ht. The paint
is what you detected on three sides and in the fiber!
A. That is right.
· ·
Q. It was the paint-only the paint?
A. That is right.
page 49}

RE-DIRECT EXAMINATION.

•

By Mr. Thompson:
Q. Mr. Berte, just to get the thing straight, you. took this
safe into the laboratory and took three specimens -of paint
off the safe, and then compared that with what you found in
the fiber material on the lid t
A. That is rig·ht.
Q. It wasn't the reverse. Isn't it rather unusual that the
·sample specimens compare completely in layer, ·structure and
eompositioµ 1
·
A. It is very, very remote that we would find a specimen
from one object meeting all the points of similarity whieh
I have described, in another object., that they could have
originated from widely different sources. Very, very remote.
.
JOE· IRVIN GILBERT (colored),
the next witness, having been :first duly sworn, testified:
DIRECT EX..i\.MINATION.
By Mr. Whitehead:
,.Q. Your name is Joe Irvin Hilbert T
A. Yes, sir.
Q. You are the son of Ernest Gilbert?
A. Yes, sir.
·
Q. Were you at home several months ago when Lieutenant
Bing·ham brought this safe down to y6ur house 7
·A.Yes.
· ·
Q. Did yon identify this as Ernest Gilbert's safe T
page 50 } Yes. He asked me to come out there and see if it
was his safe; and I said, "It looked like it". And
'
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W. F. Haden.
I said, "I have a key to the lock box"', and I went and got
it and opened it.
Q. That key opened the. inside box!
A. Yes, sir.
Q. And that is the safe Y
:A~ Yes, sir.
No cross examination.
Trooper W. F. Haden waf; called· to the stand as a witness, but was -stood aside without testifying until after the
adjournment for lunch .

•

Mr. Thompson : If it is all right with Your Honor, they
( Counsel for defendant) have agreed to it, and I will tern
the Agents they are excused.
Judge \\Thittle: That is all right, sir.
Judge Whittle: Any motion that this Jury be separated °l
Mr. Joyce: No, sir.
Court was thereupon adjourned until 1 :30 P. M. for lunch..
TROOPER W. F. HADEN,
the next witness, called when Court was reconvened, after
having been first duly sworn, testified:
page 51 ~ .

DIRECT EXAMINATION.

By Mr. Thompson:
Q. I believe you are Trooper W. F. Haden t
A. That is right.
Q. And a member of the Virginia State Police f
A. Yes, sir.
Q. Mr. Haden, did yon have occasion to deliver this car
back and this safe to the F. · B. I. Laboratories some time
this year!
A. Yes, sir.
Q. How did you take those articles to Washington f
A. I took the safe in the back end of my car in the '' turtle
shell", and I carried the lid in the back seat of my car, with
the back end-the safe was wrapped in cardboard so no metal
would touch it.
·
Q. That is, so the back of your car would not make any
markings on iU
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A. That is right.
·. '
Q. In other words, it was completely cased in cardboara Y
A. That is right.
CROSS EXAMINATION.

By Mr. Goode:
· Q. Where did you get this safe and the car lid Y
·'
A. I got th.at safe out of the ground about a mile above
Ferrum, and it was in my possession until it was
page 52 ~ delivered to the Department of Justice.
Q. And never did bring it here to the jail Y
A. No, sir.
Q. You never brought it here to the Courthouse?
A. If it was here, it was in my automobile; it wasn't taken
out. That deck lid was taken from Lieutenant Bingh8:fil's
car and put in mine.
Q. You got this lid from Lieutenant Bin·gham Y
A. Yes, sir.
Q. ,Yhere was this safe turned over to you Y
.
A. It was turned over to me when it was rolled out of the
ground, until it was delivered to Washington.
Q. After that, where was it!
J
A. Right in that room (indicating).
Q. VVhere did Lieutenant Bingham g·ive you the lid Y . :
A . .At the back end of my car.
Q. Did you tlien immediately proceed to Washington with
that particular safe and lid?
A. I did.
Q. On that day!
A. I think it was the following day.
Q. Did you wrap this"?
A. I put it in the back of my car with the bottom up, so
nothing· would come in contact with it.
page 53 ~ Q. ·what kind of car do you have¥
A. A light gray 1947 Ford Coach.
Q. Did you have a trunk in the back of iU
A. It is a coach car.
Q. And did you have any difficulty,getting the safe in the
back end?
A. No, sir.
· 'Q. ·what position was the safe lying in your car?
A. Laying with its back down; the top up; the wheels out.
Q. Was it in the same positiou when you reached Washington as it was when you left Gretna¥

•
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A. Yes, sir.
.Q. liadn 't been moved.
(No answer.)
Mr. Thompson: We rest.
Mr. Joyce: If Your Honor please, before we proceed with
our case, I stood aside a witness or two with the privilege
of recalling them, and I want to recall them now.
Judge Whittle: All right, sir.

•

MRS. OCIE WADE MENEFEE,
recalled by Counsel for defendant for fu"rther cross examination:
By Mr. Joyce:
.
.
Q. Mrs. Menefee, when you were on the stand awhile ago,
you testified that a pistol shown to you was in your home on
the night of May 24, 1947. What was the serial number on
. that pistol!
page 54} A. I don't know.
Q. What was the make of that pistol?
A. I don't know: I just recognized the gun.
Q. What was the caliber of that pistol?
A. I don't know.
Q. What identifying marks were on iU
A. I don't kno:w.
Q. You can't tell this Jury the make of the pistol or the
caliber of ity
A. I guess it is a thirty-eigh;t.
Q. You don't even know that?
A. I dpn't know one gun from another.
Q. The only thing you know about this case is that there
was a pistol there of a certain type, and that is not the only
pearl-handled pistol you have ever seen?
A. Yes, sir.
Q. So that is the reason you say this pistol here was the
one that was there, because you have never seen but one
pearl-handled pistol?
A. I know the pistol;
Q. How do you know it?
A. ·It has been there long enough.
Q. What is there about that pistol that causes
page 55 } you to know it!
.A. I just recognize it.
_
··--
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Jessie Gilbert -( colored) ..
'Q. ·Other pistols have handles like that 1

A. They certainly do, but I know that he bought that.
Q. Are you willing to ·swear to this Jury positively that
that is the pistol that was there at your home!
A. Yes, sir..

RE-DIRECT EXAMINATION..
By Mr. Thompson:
Q. Is this the pistol you gave Lieutenant Bingham t
A. Yes, sir.
Q. How long had he bad it bef ~re May 24 f
A. I can't say, but he got it from Earl Smith.
JESSIE GILBERT {colored),
recalled by Counsel for defendant, for further cross a:xam.i7:
·nation:
·
By Mr. Joyce:
Q. .Aunt Jessie, when you were on the stand awhile -ago,
you told the Jury that two people came in your home, one a
·:short one whom you identified as Elton Whitlow, and the other
;a tall one. I want you to look at Hemy Menefee there and
tell the Jury whether or not he was the tall man that came
there?
A. No, sir, he wasn't.
Q. I believe you told the Jury awhile ago that you had
known Henry.Menefee before that night? ,
A. Yes.
page 56 }
Q. Did you see Henry Menefee around your
home that nighU
A. No.
Q. Djd you hear any voice that sounded like his f
A. No, sir.
Mr. Joyce: Now, if Your Honor please, before we present
any testimony, I have a motion I wish to make out of the presence of the Jury.
·
Judge Whittle, the attorneys both for the Commonwealth
and the defendant, and the stenographer, went to the Judge's
chamber where the following motion was made, in the jury's
absence:
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Mr. Joyce: If Yonr Honor please, the motion that I desire
to make is a motion to strike the evidence of the Commonwealth on the ground that it is insnfficient to show the guilt of
the defendant beyond a reasonable doubt and, therefore, insufficient to snstain a conviction if one were had. I don't care
to argue the motion. The Court has beard the evidence, and
I simply want to make it, without argument.
Mr. Thompson: We submit that there is ample evidencethere to support a conviction, based on the ballistic evidence
and the metallic cf.)mparison, and that the question of whether
· or not those points are worthy of belief is a question for the
Jury to decide;. as pointed out in Ferrell v. Co11nrreonwealthy
177 Va.
page 57 ~ Judge "\Vhittle: I am going to overrule the
motion. Let the record show that they except to
the action.
Mr. Joyce: Now, I <lesire to make a motion to shike all
the evidence relative to the part of an automobile introduced
here, and all evidence relative to the ownership of the automobile from whence that part came, on the ground and for
the reason that it has never been shown that the car from
which that part was taken was used in this robbery. The
only evidence relative to how that the safe was taken away
from there, comes from lessie Gilbert,. the wife of the deceased; and she frankly admits that she doesn't know .whether
it was an automobile or whether it was a truck. All she knows.
is that some motor vehicle was backed up there and the safe
was loaded on it; and I submit, Sir, that this evidence is not
connected in any. way, so it has any bearing on this case, antl
it ought to be stricken.
·
Judge Whittle: If any believe the F. B. I. Agent, the one
in regard to the point expert, he places the safe in this car;
and it is a question for the Jury, and that motion wiH have
to be overruled.
.
Mr. Joyce : I want to save the point as to the overruling
of both motions by the Court.
page 58 ~ Judge ·whittle: All right. Gentlemen,. anything
further¥
Mr. Joyce: I don't know of anything else. J nst to keep
the record straight, I also move the Court to sfrike from the
record all of the testimony of Ocie Wade Menefee, the wife
of the defendant, fbr grounds heretofore stated in the record.
Judge ·whittle: I sustained your motion in regard to all
COfil;Illunication between Mr. Menefee and his wife, but I over-
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Ocie Wade Menefee.'
ruled your motion in regard to the evid_enoe she gave as to
what she saw. As I understand, that is all she testified to.
Mr. Joyce: The ·defendant excepts to the action of the
Court in overruling a portion of the motion stated.
The Court, attorneys for the Commonwealth and for the
defendant, returned to the Courtroom where there was again
a brief recess to permit Defense Counsel to confer with the
Defendant and their witnesses, after which the trial was resumed.

OCIE ·wADE :MENEFEE,
again recalled at the request qf counsel for defendant for
further examination:
By Mr. Joyce:
Q. Mrs. Menefee, before noon when you were on the stand;
you testified as to the whereabout of your husband succeeding· .
the 24th of May, 1947, and on cross examination I asked you
if it were not a fact that you had gone on a bond for a man
by the name of Roy Jones, and if your husband
page 59 ~ hadn't gone to Ohio ii~ that connection. Now that
you have had an opportunity to think it over, I
want to ask you if you didn't go on the bond of Roy Jones
on the 4th of November, 1946?
_
· A. I still say I don't remember, but I went on my husband's
bond.
Q. I will ask you again if you were11 't on the bond of Roy
Jonesi
·
A. I cannot remember.
Q. I will ask you if you didn't go on Roy Jones' bond ag·ain ·
011 the 15th of December, 1946 f
A. I don't remember. I am sorry.
Mr. Joyce: Now, if Your Honor please, we had agreed
with the gentlemen-we had expected to have the Trial Justice
of Franklin County here with the records, but to save the
trouble of his coming, we have agreed with tpe gentlemen
of the prosecution that if he were here, he would have with him
the original of the warrant in that Roy Jones case, and by
him that we would show that this witness, :Mrs. :M:enefee,
went on the bond of R.oy Jones on November 4, 1946, and
again 011 De~ember 15, 1946, and that this statement may be
considered in evidence as evidence of the Trial Justice, and
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·

that that record may be considered to be before the
page 60 ~ Jury, showing that she did go on the bond on those
two occasions.
Mr. Thompson: She didn't deny it. ·
Judge Whittle: She said she didn't remember it.
Mr. Joyce: Now, we desire to say that we. are through
for the def~nse.
Judge Whittle: All right. Come in here.
Judge Whittle, the Attorneys for the Commonwealth and
for the Defendant retired to the Judge's Chamber for a discussion of proposed instructions, after which they returned
to the Courtroom and the trial was resumed.
The instructions of the Court were given to the .Jury,
arguments of Counsel for the Commonwealth and for the Defendant were heard, after which the Jury retired to consider
its verdict. Some time thereafter, the Jury returned to the
Courtroom and reported its verdict finding the defendant
guilty and fixing his punishment at ten years in prison.

Mr. Joyce: If Your Honor please, I desire to make a motion
to set aside the verdict of. the Jury on two grounds : First :
The admission of improper testimony offer~d on behalf of the
Commonwealth, to which the defendant objected; and, second:
To set aside the verdict on the ground that it is contrary to
the law and the evidence. I do not care to argue my motion.
· Mr. vVhitehead: If Your Honor please, we would
·
pag·e 61 ~ like to present some law on this question .of admissibility of evidence, because we have some law
· we want to present.
Judge Whittle: I want to take the matter under advisement for awhile. It is a right close question as to that woman
testifying, and I want some opportunity to study it. Is this
man in jailf
Mr. Joyce : No, sir. He is under bond. What is the
amount! .
Deputy Clerk: $7,500.00.
Judge Whittle: What does the Commonwealth say? .I
want to act on this matter rather promptly and in view of
that, I think we had better remand him to jail.
Mr. Joyce: If Your Honor would consider a larger bond,
I expect we could give it.

'
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Judge Whittle: Perhaps· so. I don't make it a practice
to admit people to bail with that much sentence. Take charge
-0f him, Sheriff..

:page 62}

L

Commonwealth
v..
Henry A. Menefee.
The court instructs the jury that the crime of robbery con-:
rsists of the· theft of property from the person, or in the presience, of the owner accompanied by violence, or putting in
:fear, or the presentation of a deadly weapon, and is pUllish;able by death or by confinement in the penitentiary for life
l{)r for any term not less than eight years.

2.
<Commonwealth
'V.

Henry A. Menefee.
The court instructs the jury that if they believe from the
«evidence, beyond a reasonable. doubt, that the defendant,
Henry A. Menefee, went to the home of Ernest Gilbert pur.:
suant to a previous de·sign to rob the said Ernest Gilbert, and
that the said Menefee was present to aid and -abet in said
icrime and witnessed said robbery by violence and thereafter
.aided other persons in transporting, concealing and disposing
of the stolen property, then the said Henry A. Menefee is··
guilty of robbery by violence although he did not person.allv take the safe from Ernest Gilbert or threaten or .shoot
the said Gilbert.
page 63}

3.

Commonwealth
v.
Henry A. Menefee.
The court instructs the jury as a matter of law that in -considering the case the j1uy are not bound to go beyond the evidence to hunt up doubts nor must they entertain such doubts
as are merely chimerical or conjectural. A doubt to justify
.an acquittal must be reasonable and must arise from a candid

•

Supreme Ooort of Appeals of Virginia

68

and impartial investigation of all the evidence in the casei;,
and unless it is snch that were the same kind of doubt interposed in a graver transaction of life it would cause a reason,...
able and prudent man to hesitate and pause it'is insufficient to
authorize a verdict of not guilty. If after considering all the
evidence the jury can say they have an abiding conviction of
the truth of the charge, they are satisfied beyond a reasonable
doubt.
page 64 ~

4..

Commonwealth.
'V.

Henry A. Menefee..
The court instructs the jury that one- charged with crime
may be convicted on circumstantial evidence alone, if the jury
believe beyond a reasonable doubt, from said circumstantial
evidence, that the person so charged is .guilty of the crime
alleged against him. Therefore, the court instructs tho jury in
this case that they have the right to convict the defendant
upon cfrcumstantial evidence ~lone, if the jury believe from
the said circ,umstantial evidenGe the guilt of the defendant
(ha~ been est~blished) beyond a reasonable doubt. And the:
court further instruct~ the j-ury that Gircumstancial evidence:
in crhninaJ cases is not Qnly competent evidence, but is sometii:nes the only mode of proof~
·
·
I

page 65 ~

•

A.

· The Court instructs the ,Tury that while circumsta:utia]
evidence is legal and competent in a criminal case, yet it
should always be received and scanned by a jury with great
caution.

B.
The Court instructs the j:ury that the question of identify
a,s to the person who Gomn1i tteed the robbery in question is ·
Qne of grave co1;1sideration for them forming their verdicts,,
and before th~ defendant, Henry Menefee, can bo convicted
of .the same the Commo11we~lth niust pi,~ove that question
beyond a 1·eason.able doubt.,

•

i
I
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C.

The Court instructs the jury that the failure of the evidence to disclose any other criminal agent than the accused
is not a circumstance which may be considered by the jury in
determining whether the accused is guilty of the crime with
which he is charg·ed. The prisoner is presumed to be innocent until his guilt is established beyond all reasonable doubt,
and he is not to be prejudiced by the inability o~ the Commonwealth to point out any other criminal agent, nor is he
called upon nor required to vindica t~ his innocence by naming the guilty party.
page 67

D.

~

The Court instructs the jury that the defendant, Henry
Menefee, comes to the bar presumed to be innocent, and this
presumption of innocence goes with him through the entire
trial and applies at every stage thereof. No burden rests
upon him to prove his innocence, but before a conviction c·an
be had his guilt must be shown beyond all reasonable doubt
by clear, distinct and reliable evidence, and you are furth_er
told in this case that no degree of probability or suspicion
merely, however strong or well-founded, will justify a conviction. If after having heard all of the evidence in the case,
both for the Commonwealth and the defendant, you were to
believe his guilt probable only, or even more probable than
his innocence, this will not justify you in convicting· him.,. but
before a conviction can be had the evidence against him must
be so strong· and so convicing· that you can say you a:re con·
vined of his guilt to a moral certainty.

E.
The Court instructs the jury that moral certainty is that
full and complete assurance which admits of no defense and
induces a sound mind to act without doubt upon the eonclu~ion to which it naturally and reasonably leads.
·
page 68

~
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MEMORANDUM OF OPINION.
This case involves a prosecution for robbery by violence,
a common law crime, the punishment for which is. prescribed
by Section 4405, Virginia Code. Ernest Gilhe rt, a Negro
citizen of Pittsylvania County, ,vas killed and his iron safe,
allegedly containing a large sum of money, was removed by
the robbers from his home and carried to a place in Franklin
County where it was blown open ·and its ~ontents removed.
The defendant, Menefee, was indicted for robbery by violence
and upon his trial, a ve.rdict of guilty has been found by the
jury, and his punishment fixed at ten years' confinement in
the penitentiary.
The matter is now before the Court on a motion to set
aside the verdict, on the grounds that the same is contrary
to the law and the evidence without evidence to support it,
and upon the more serious ground that the Court permitted
the dlvorced wife of the accused to b~ called as a witness
and allowed her to testify against him, without llis consen~.
The wife hnd been granted an abs9lute divorce
page 69 } from. the accused, and her testimony did not concern '' Privileged Communications'' as the term
has been defined; she was not permitted to testify to any
conversation had with her husband concerning the robbery,
but she was permitted to testify ag to what ,she saw and to
facts that ·she knew of her own knowledge; all of which came.
to her knowledge while the marriage subsisted and the facts
testified to by the wife were·,11.ud.cmhtedly gained by virtue of
the_ fact.that the parties _w_ere, at the time, lhri.ng togef.het a~
. man and wife.
Oounsel for the accused contend that the divorced· wife is
not a competent witness regarding matters learned by her.
against him while the· marriage relationship existed and that
this disqualification survives the termination of the relationship by death or as in this case.~ by absolute divorce. Counsel for the Commonwealth contend that the basis of the rule
that the wife is incompetent during coverture is the policy
of the law to protect the marital relationship but where this
relationship has been severed, as by absolute divorce in this
instance, that the reason for the rule no longer exists. hence,
where the reason fails the rule shoJild fail.
This cas~ has be·en extensively and ably argued
page 70 } by both sides and in addition, Counsel for the accused have submitted a twenty page brief of authorities, for which the Court expresses its appreciation.
My own investigation of this question indicates that the
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precise question here presented has never been decided in
Virginia by our Supreme Court.
'The reasons for the rule dealing with the question of incompetence during coverture, handed down to us from the
Common. Law, is well and strongly stated in Steifll. v. Bow- ·
man, 13 Pet. {U.S.) 209, Davis ·v. Commonwealth., 99 Va. 838,
etc., as follows:
'' This rule is founded upon the deepest and soundest principles of our n~ture, principles which have grown out of those
domestic relations that constitute the basis of civil society,
and which are essential to the enjoyment of that confidence
which should subsist between thos~ who are connected by
the nearest and dearest relations of life. To break down or
impair the great principles which protect the sanctities ~£
husband and wife, would be to destroy the best solace of
human existence.. ''
This statement was the ''reason'' for the common law rule,
and it is the "reason" behind Statutes which have· been
passed in some of our states to protect the rule.. But what
happens to the r-qle, when .the ·reason for it has been done
away with by an absolute divorce decree f The .reason hav.
ing failed, does the rule fail Y
page 71 ~ · It is not contended that Mrs. Menefee would not
be a competent witness as to matters happening
since the divorce became final. Therefore, it was not error
to permit hei:: to be "called" as ·a witness-she was not his
wife in contemplation of the statute where she was called.
The error:, if any, was committed when the Court permitted
her. to testify to facts which came to her knowledge concerning this robbery, during coverture and. possibly on account
of the marriage relationship.
The case of Oliver's .Adm. v. Hayes' .Adm., 1 Virginia Decision 180 (1877), is cited by the defendant as controlling.
This is a civil case in which the widow was held incompetent
as a witness concerning the execution of a bond during the
lifetime of her husband. There are so manv similar civil
cases. She revisors notes to Section 6210 of the Code of
1919. That these cases no longer are binding is attested by
Thomas v. First National Ba~k, 1~6 Va. 497, 186 S. E. 77
(1936), where the widow was held a competent witness.
The three Code Sections involved,. 6210, 6211 and 6212, do
not in express terms deal with this situation. Section. 6211
treats the subject only so long as the parties are husband and
wife. Section 6212, · which is particularly here involved,
saves confidential communications from disclosure after the
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relationship has ceased. This is the oniy mention
of a rule of evidence after the marriage has ended.
The natural corollary is that u· a statute were
necessary to save confidential communications then nothing
else is banned from disclosure hence all other evidence after
the relationship has ceased is admissible. TJ.ie argument is
made that Section 6212 is restricted to civil cases, but I find
no such limitation ,vritten in the statute.
·
Without a controlling precedent in Virginia we naturally
turn to ~hat .has happened elsewhere. In 70 __Corpus ,Juris,,
at Page 125, this is found!
page 72

~

'.' Although ·there is a conflict of opinion, the weight of authority as well as reason, favor the view that an absolutedivorce places the .former spouses in the same position in
respect to competency as witnesses as though there had been
no marriage and that each may testify for or ag·runst the
other, even as to matters which occurred or came to his or
her knowledge during the existenc.e of the marriage relation,
unless such matters are in the nature of confidential communication.''
A similar statement is found in 28 .Ruling Case Law, at
Page 489·:
"While it is undoubtedlv tme that divorce does not render
one spouse competen~ to testify against the other with regard
to confidential communications passing between them it is
equally certain _that a divorced spouse is a competent witness against the other as to all other inatters.''
Perhaps the outstanding authority on the law of evidence
in the United States today is the monograph of the late Professor Wigmore. In bis la test edition this is said;
page 73 ~ '' Testimony ag·ainst spouse deceased or di.
vorced. Can there be dissension with the ''manes'
of a departed 1 Is there for married pairs a posthumous
peace., capable of fracture by service of subpoena upon the
survivor, and therefore fit to be forefcnded by the law? If
so, then the privilege should extend a 'post mortem' protection. But unless we assume such a theory, the privilege
ceases upon the death of a spouse. It is true that, among
the varying- reasons for the privilege, one of them does suggest -a rational extension beyond the life of the pm·ties,
namely, that policy of fairness which aims to exempt husband
and wife from the repugnancy of being the means ?f con-

I
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demning the other (Ante, §2228, P. 15); for this repugnance
must exist also, in some degree, to a condemnation of the
memory of the departed one. .But (apart from the argument that .this reason has by no means been ~ generally accepted one) the answer is that a detriment of such exig·uous
delicacy could not with propriety be allowed to stand in the
way of the judicial establishment of truth. Moreover, looking back at the .principle' which dP.:fines testimony 'against'
a spouse as testimony against a spouse who is a party to the
cause (Ante, §2234), it is obvious that, since a deceased person cannot be a party, testimony concerning the deceased
· person can never be said to be testimony 'against' a spouse..,'
'' And what is .to be said of a divorced spouse? Does the
privilege there also continue f After the grave cause for
dissolution-adultery, desertion, crime, or the like--has come
to pass., and the parties baye been not only alienated in spirit,
but also solemnly freed, by judicial decree, from the obligations of mutual concord· and concession, is there any longer
either in fact or in policy, a marital peace which must be kept
inviolable? Or is the leg·al :fiction so elastic and ·so artificial.
that it can afford to dispense with even a modicum of fact
for its support, and can be deemed to exist even after the
bonds of matrimony have been loosed? There ought to be
no doubt that this would be carrying too far the fantasies
of legal pretense.''

•

*

*

~

"So, too, after divorce, there is no privilege to
withhold the testimony of either; althoug·h in a
few courts the same confusion hns here also appeared between the present privilege and the privilege for confidential
communications.''
page 74

I am aware of what Mr. Justice Spratley had to say in
Meade v. Com1nonwea.lth, 186 'Va., p. 784, that:
"Professor "\Vigmore in his excellent work 011- evidence,
3rd. Ed., Vol. VIII, page 221, et seq., vigorously attacks the
privileges granted by the common law rule and the reasons
upon which the rule is based. ,ve are not, however, called
upon to pass upon the reaRons for the rule, or the wisdom
of the law. A lack of g-ootl reason may be gTound for the
legislature to change the law; but ~ve must construe the law
as it is."
·
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T~e Meade case does ~?t consider th~ point here. involved
but 1s a correct construction of Code Section 6211 with reference to what is a criminal"'offence conimittecl by one spouse
against the other. Professor ·Wigmore's reasoning woulcl
hardly apply in the Meade case· where · the construction o!
this ·statute was involved, bi.1t in (our opinion it very strongly
applies in the fostant case and it apparently recites the ma.::
jority rule in-'tliis country. However'there arcftext authori..:
ties to the contrary. See ,Jones on Evidence, 4th Edition;
1330, Sec. 73(); lJnqerhill· on Evidence," ·4th:'Eclition, p. 668;
Sec. 347, and Wharton's Oriminal Evidence, 10th Edition
816, Sec. 399·~- None of these ·authors discuss the matter as
elaborately anq as thorougµly as Professor WigJ
page 75 ~ more. :· · :
··
·
One has to only reaq and see what is happening
in this country to the sacred and solemn thing called· mar-·
riage-Where -tbe sovereign states of the nation are bidding
against each other :(or the divorce market and even 011..r own
Commonwealtb is relaxing its rules dealing with the subject
of divorce. { In the' face· of this should we a¢lhere to rules,
without reason', which will permit a person guilty of· a horrible crime to go upwb.ipped of justice! A great builder o!
the common law·isaid, in substance: '' ';Che reason of the law
is the life of the 'law; when the reason ceases, the law becomes of no avail".'
- :
· ' ·
: ·
·
In the final analysis I cannot escape the conclusion that a
rule of law; not' paseq upon·statufo 01; ·reason, should continue
to exist. The· reasons behind the' common law rule are noi!
here present. ' I do not feel that it is a Court's duty to perpetuate a rule, the very foundation of which :Pas been lost:
See Harriot v: Shehviiod, 82Va. l-"l5; Funk v. Un-iterZ. States,
290 U. S. 371 ; 93 A. L. R.. 11~6- ( 193a).
·
Admittedly; the question here raiRed is a close one in our
jurisdiction.,. but as . heretofore .statcq, the' point has never
'been· decided by Ollr 4ppellate Court. I am of the
page 76 ~ ophiiori the evidence was admissible under the cir.:
.
cu:mstances in the case. If I decide otherwise, the
error, if any~ ·would become Trrc:imedial for the Common~
. wealth because the Qomnionwealth has no futher recourse
and this is riof so for tlie accused, who in the face of the evi~
. dence is guilty' in my opinion~ beyond a reasonable doubt.
He has able counsel and sufficient recourses to protect his
· · ''
··
·
interests on· appeat' ,.
T_he other ·grounds assigned for the verdict to be set aside
have not peen·argued or·strcssed and with the evidence o!
the
divorce'd'\vife
in the record,
the exceptions
are
without.
.
.
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merit. See Ferrell v. Commonwealth, 177 Va. 861, 14 S. E.
:(2nd)" 293 (1941)'. ·.
, · ·1
;•
• •
For the reasons herein expressed the motion to set aside
the verdict will· be overruled. ·
· 1 :J · , ·
·
KENNON C. Wm,:TLE

·--·-Judge

December 14th, 194:8.
page 77}

I, Kennon C. Whittle, Judge of tpe Circuit
Court -0f Pittsylvania County, Virginia/ do hereby certify that due notice, as required by law, was given to
the Attorney for the Commonwealth of the presentation ·and
signing of the foregoing· certificate, and do furtpe'r certify
that the foregoing is all of the evidence and happenings· on
the trial, as therein set forth, and au of the instructiong requested by both the Commonwealth and the defendant/ and
the action thereon, and I, having seen, exaniin'ea' "'and "in~
spected the foregoing certificate and having· found same to
be correct, the same are now made a part of the rec<>'rtl iI1
this cause.
·
~
This 11th day of Febr~ary, 194~·.

KENNON Q. WHITXL~,
Judge of the Circuit Court of Pittsyl.
. vania Countv Virginia . I .\ I '

'

.. '

page 78 }- I, E. E. Frienq., Clerk of the ·Circuit Court of
.
Pittsylvania County, 'Virginia,· do hereby cet,;il;y
that the foregoing is a true transcript of so much
the
record and judicial proceedings of said Court as I havefbeerl.
directed to copy in a cerfairi criminal case of Commomv~·alth
of Virginia against Henry A. Menefee.
! • l!
· And I ·further certify that the defendant has :fileq wJtp. me
a written notice of the Commonwealth of Virginia of his ·intention to apply for a"transcript of said record, whicp. notice
shows on its face to have been duly accepted by W. Carrington
Thompson, Attorney for the Commonwealth of Virginia, in
~nd for the· County of Pittsylvania.
..
·
1 Given under my hand this 14th day of February, 1949.

or

. E. E. FRIEND,
Clerk of the Circuit Court of 1?ittsyl··
vani~ C?unty, Virgini~~
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I, E. E. Friend, Clerk of the Circuit Court of Pittsylvania
County0 Virginia, do certify that the foregoing copy of the
evidence adduced, and other. incidents of the trial of the case
of Commonwealth of Virginia · against Henry A. Menefee,
with the Court's rulings on matters presented to him and the
objections and· exceptions thereto, all of which have been
duly authenticated by the Judge of said Court, were lodged
and filed with me as Clerk of said Court on the 14th day of
February,
. 1949.
.

E. E. FRIEND,
Clerk of the Circuit Court of Pittsvlvania County, Virginia.
..
A Copy-Teste :.

M.. B .. "\YATTS, C. C..
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