IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

.Record No. 5756

VIRGINIA:
In the SupremE' Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Tuesday the
15th day of October, 1963.
LILLIAN B. UNGER, Administratrix of the
Estate of JOHN H. UNGER, III
Plaintiff in Error,

against
RESSIE H. RACKLEY,

Defendant in Error.

From the Circuit Court of Louisa County
C. Champion Bowles, Judge

Upon the petition of Lillian B. Unger, Administratrix of
the estate of John H. Unger, III, a writ of error is awarded
her to a judgment rendered by the Circuit Court of Louisa
County on the 13th day of May, 1963, in a certain motion for
judgment then therein depending wherein Willis E. Proffitt,
Sheriff and Administrator, etc., was plaintiff and Ressie Ra~k
ley was defendant; no bond being required.
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MOTION FOR .JUDGMENT

*

*

*

*

*

1. On the 29th day of 1\lay, 1961, at approximately 10:00
o'clock A. :\1., Eastern Standard TinH~, the said John H. Unger
wa~ riding as a guest and passenger in an aut01nobile owned
by him and operated by one, ~oland Groom~ and at thE.l smne
time the rlefendant~ RE.ls~iE.l Rackley~ was opE.lrating another
automobile, a pic.kup truck, hoth vehiclE.ls being operatE.ld by
the said parties over and along a public road, to-wit: State
Highway #22; that the said defendant, Re~~ie Rackley, was
drh·ing and operating her said aut01nobile o,·er and along said
highwa~· in a westerly dirertion approxilnately one mile west
of :\lineral. in Louisa County, Virginia, and at the same time
the said Y(:\hicl(:\ operat(ld hy the ~aid Xoland Groom was being
opE.lrated by hin1 in an raster11ly dir(:lction approaching the
~nn1e location: and it was the duty of the said parties to
operat(:\ thE.l ~aid auton1obile~ with car(:\ and caution and to
keep a prop(:\r lookout for other auton1obiles and persons then
and there lawfully using said highway.

*

*

*

*

*

"TILLIS E. PROFFITT,
SHERIFF A~D AD~II~TJSTRATOR
OF THE ESTATE OF JOHN H.
rNGER, III. .
B-\·: ,\"'.. ,V. WHITLOCK
·
Counsel
Filed in the Clerk's Office the 25 day of Oct., 1961
Teste:
L.A. KELLEY, JR., Clerk.
- - - - - - - D . C.
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*

*

*

*

*

*

*

ORDER

*

*

*

"4. T.hat while the plaintiff verily believes and alleges that
the vehicle in which th~ said John ·H. Unger, ITI, was riding,
was being driven, operated and controlled by the said Noland
Groome, should the evidence fail to establish that the said
Noland Groome was driYing, operating and controlling said
vehicle, the plaintiff alleges that she still would be entitled to
r~cover from the deftlndant even if the evidence should establish that her decedent, ,John H. {Tnger, III, was driving, operating and <-ontrolling said vehicle, and the plaintiff alleges that
under eith~r circumstance, the said John H. Unger, III, wa~
tlxercising due <-are and <-omplying with all laws and committed
no act of neg-ligence that proximately caused or contributed
to his death.''
Enter: f'. Champion Bowles
Judge
Date: 7/16/62

*
page 62 )

*

*

*

Refused

*
C. C. B.

INSTRUCTION lA·
The Court instructs the jury that where one party makes a
left turn into the lane of traffic of another vehicle approaching
that party, as the evidence establishes in this case was done by
the defendant, ~Irs. Rackley, then this is negligence as a matter
of law, and accordingly, the Court instructs you that the defendant is guilty of negligence as a matter of law, and if you
believe from the evidence the plaintiff's decedent, John H.
Unger, III was not guilty of any negligence that was a proximate cause of this accident, then you must find your verdict
for the plaintiff, and fix her damages at such amount as you
deem proper not to exceed $30,000.00, plus interest from the
d&:te you conclude the plaintiff was entitled to the amount of recovery you allow.
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If you believe from the evidence that the said John H. Unger, III, was guilty of negligence proxin1ately contributing to.
this accident, then vou must find vour verdict for the defendant
even though she was negligent as a matter of law in cau~ing
this accident.

*

page 65 ) Refused

*

*

*

*
C. C. B.

INSTRUCTION 4A
The Court instructs the jury that where one, without fault
on his part, is suddenly placed in a position of imn1inent peril,
the law does not require of him, in atten1pting to escape tlw
peril with which he is confronted, to exercise all presence of
mind and care of a reasonably p·rudeut person under ordinar~·
circumstances. It n1akes allowances for the circumstances under which he is forced to act and the effect of the real or apparent or pending peril on his mind and on his uer\rous and
muscular reaction. If he acts under such cireutnstances as a
reasonably prudent person n1ight ha,·c acted under the samf:l
circumstances, he is not responsible, even though he had donf:l
something else, the injury would have been a\·erted, or even if
his acts in attetupting to a\·ert the pf:lril created a more dangerous situation and actually caused the accident.

*

*

*

page 68 ] Refused

*

*
C. C. B.

INSTRUCTION 7A
The Court instructs the jury that the plaintiff's decedent,
John H. Unger, III, is presumed to have exercised due and
proper care at the time he was killed, and the burden of proof
that he was negligent is upon the defendant, unless his want of
ordinary care is disclosed by the plaintiff's 0",1 evidence, or
can be fairlv inferred fron1 all the circumstances in the case
and in sucli cases the law requires the plaintiff to establish
her freedon1 from contributory negligence.
page 416 ]

*

*

*

*

*

*

*

*

*

*

MOTION
The defendant, Ressie H. Rackley, by counsel, ·moves the
Court to set aside the ,·erdict of the jury rendered herein ~n
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January 18, 1963, in favor of the plaintiff and against the defendant in the sum of Fifteen Thousand ($15,000.00) Dollars,
as contrary to the law in evidence and without evidence to support it and to enter final judgment in favor of the defendant
on the ground that no actionable negligence. on the part of the
defendant was shown by the record and on the ground that
plaintiff's decedent was guilty of contributory negligence as a
matter of law which barred plaintiff's recovery; or in the alternative, to set aside the verdict of the jury and award the
defendant a new trial on the ground that the verdict is contrary to tbe law and evidence and without evidence to support
it and for other errors committed by the Court appearing iu
the record, including the overruling of defendant's motions
to strike the plaintiff's evidence, the admission and exclusion
of evidence objected and excepted to by the defendant, the
granting of instructions requested by the. plaintiff and objected and excepted to by the defendant and for prejudicial
statentents made by plaintiff's attorney in the presence of the
jury after the Court's rulings had been made on objections and
exception~ to the admission and exclusion of
page 417 ] evidence.

*

*

*

*

*

Filed January 25, 1963
L.A. Keller, Jr., Clerk
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*

*

*

*

page 418 ]

ORDER
This day came the plaintiff and the defendant in person and
by Counsel, and thereupon came the following Jury, to-wit:
C. C. Taylor, Jr., W. T. Hall, Jr., J. R. Parrish, Jr., Leroy
Perkins, C. C. Dickinson, Harry Mathews Grooms, and D. J.
Norton, who being duly sworn to well and truly try the issues
joined between the plaintiff and the defendant and a true
verdict render according to the law and the evidence, proceeded to hear the evidence, and at the conclusion of the evidence Counsel retired to the Judge's Chambers and the defendant, by Counsel, moved the Court to strike the evidence of
the plaintiff and e~ter summary judgment for the defendant,
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on the ground of no actionable negligence having been shown
which could support a Yerdict, and that the plaintiff was guilty .
of contributory negligence and was assun1ing the risk involved in this collision, and the Court having overruled the
motion of the defC'ndant, to which the defendant, by Com1sel,
duly noted her exceptions. The Court did hear the eYidence of
the defendant, and Counsel for thC' plaintiff and the defendant
retired to the Judge's Chatnbers to argue Instructions. Whereupon, the defendant, by Counsel. mo,·ed the Court to strike
from the lfotion for Judgtnent and from the eYidence any reference to the auton1obile referred to as the Unger Automobil(\
being operated by an~·body other than Unger, thP
page 419 ] decedent, and on the ground that the proof doe~
not correspond to any such allegation~ the sole uncontradicted evidence being that frotu the beginning of the
journey, at the Unger Ser,·icC' Station, until the end of it in
front of the Louisa County High School, John H. Unger, III,
was driving the auton1obile, which motion the Court sustained.
to which action the defendant, by Couusel, duly excepted.
Whereupon, Counsel for the defendant moYed the Court to
strike the evidenc{l of thP plaintiff and enter judgment for the
defendant, on the grounds that no actionable negligence had
been established which could support a Yerdict in faYor of tlw
plaintiff, and that the plaintiff was t-tuilty of contributory negligence as a matt('r of law. And the Court haYing heard argutuent
of Counsel on this motion, did o\·errule the said motion, to
·which ruling of the Court thC' defendant, by the Counsel, duly
excepted.
Thereupon. the Court instructed th(' ,Jury. and Counsel for
both the plaintiff and t ht'\ dPfPndant prt'\~C'nted tlu~ir argument,
and thereaftC'r thC' ,Jury went to thC'ir roon1 to consider their
Yerdict and after sonwtitne returned into Court with the fol.
lowing \·erdict :
"We, the Jury, on the is~ue joined, find for the plnintiff,
~Irs. Lillian B. l"!'nger, Adm., and fix thC' datuages at $15,000.00.
W. T. Hall, Jr., Foren1an."
Thereupon, Counsel for the defendant mo,·C'd the Court to
set· aside the Yerdict of the Jury, on the grounds that it was
contrarY to the law and the e,·idence and without eYidence to
support it, for the refusal of the Court to strike the plaintiff's
eYidence and enter judgtnent for the defendant, for errors in
granting Instructions on behalf of the plaintiff,
page 420 ] duly objected and excepted to by the defendant,
by Counsel, and for other errors comn1itted in the
course of the trial, as shown by the record, and for prejudicial
argument of Counsel and statements of Counsel in Open
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Court, in the presence of th{' Jury, and upon other grounds to
be assigned in writing.
And this cause is continued, so that the defendant may file
her written motion, and for a hearing on said motion.
Enter: C. CHAMPION BOWLES
Judge
Date: 2/20/63

*

*

*

*

*

*

*

*

*

*

page 421 ]

May 1, 1963
Honorable W. W. Whitlock
Attorney at Law
1\Iineral, Virginia
·Honorable Robert R. Parrish
Parrish, Butcher & Parrish
Attorney at Law
Mutual Building
Richmond, Virginia
Honorable Harold H. Purcell
Attornev at Law
Louisa, Virginia
Re: Lillian B. Unger, Admrx. -vsRessie Rackley (Louisa County)
Gentlemen:
You are advised that after carefully considering the pleadings, transcript of eYideuce, the oral and written aruments of
counsel on the motion of the defendant to set aside the verdict
of the jury or as an alternative to declare a new trial, I have
reached the following conclusions:
That although the evidence of the. plaintiff to prove negligence on behalf of the defendant in m~king a left turn on the
highway is not very conclusive, I feel there was sufficient evide:Dce, if believed by the jury,· to establish this fact.
The evidence of ~he defendant as to contributory negligence
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of the plaintiff's decedent seems to preponderate strongly in
favor of the defendant. There were, however, two witnesses.
who testified that the plaintiff decedent's car did not appear to
be going at an unlawful speed. The jury, therefore, must have
accepted these two witn(.lsses' testimony and disregarded the
testimonY of the other witnesses of excessh·e nnd
page 422 ] unlawfui sp«:'ed, which they had a right to do.
This leaves for consideration whether or not
the plaintiff's decedent was ke(\ping a proper lookout. All of
the evidence, both for the plaintiff and defE:'ndant, ~bowed that
the plaintiff decedent had <'lear visibility for atnple distanct."
to bring his car under proper control if be was traveling at a
lawful rate of speed. There is no e\·idE:'n<'e in the case that he
could not have seen, if he had been keeping a pr.oper lookout.
the defendant's truck n1aking a left turn, and although she 1nay
have been negligent in so doing. yet this did not relieve the
plaintiff's decedent of the duty of keeping a proper lookout
and having his car under proper control. This negligence of
the plaintiff's deced«:'nt was, in n1y opinion, a proximate or
efficient contributing <'a use of the collision.
I find the plaintiff's decedent was guilty of contributory
negligE:'nce as a tnatter of law and that the def«:'ndant 's motion
to ~trike th<' evidence ntade at the conclusion of the E:'\·idence,
should have been sustained.
Having read1E:'d this conclusion, the n1otion of the defendant to set aside thE:' Yt"rdict of th<'· jury tnust be granted. 13
~I. J. Xew Trials. Se<'t. 32 p. 639: Boule,·ard Apartments -vsE,·ans, 177 ·v·a. 315,14 S.E. (2d) 310.

'rery truly yours,
C. CHA~IPION BOWLES
CCB:VB
page 423 ]

*

*

*

*

*

JUDGMENT ORDER
This day again came the parties by their attorneys, and thE:'
Court having carefully heard and considered oral and ~"ritten
arguments of counsel on defendant's motion to set as1de the
verdict of the jury rendered herein on the 18th day of January,
1963, and enter final judgment for the defendant, or in tl;te
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alternative, to grant her a new trial; and it appearing to the
Court for reasons set forth in writing under date of May 1.
1963, and filed herein and made a part of the record that the
gaid ,·erdict of the jury is contrary to the law and evidence and
without evidence to support it; that there is. sufficient evidencEl
before the Court to enable the Court to decide the case upon
its merits, and it doth seem right and proper that the said
Ye-rdict should be se-t agide and final judgm(lnt entered for thedefendant against the plaintiff. ·
THEREFORE, it is considered ·by the Court that the said
verdict be and it is set aside and that the plaintiff take nothinp.·
h~· his nwtion for judgm(lnt, and that the defendant go thereof
without day and reco\·e-r of the- plaintiff he-r costs by her in this
behalf .expended.
To which ruling and judgment of the Court the said plaintiff
duly obj(lct(ld and (lXC(lpte-d, on th(l grounds that the Court 'g
ruling ig contrary to thEl law and e\·idence- in the case.
Enter:

r.

CHA~fPION

BO,VLES

Judge

5/13/63
We ask for this:
Harold H. Purcell
R. R. Parrish
Attorneys for defendant
I object and except to this:
W. W. Whitlock
page 424 ]

*

*

*

*

*

NOTICE OF APPEAL AND ASSIGNl\IENTS OF ERROR
To: Clerk of the Circuit .Court of Louisa County, Virginia:
Counsel for Lillian B. Unger, Administratrix of the Estate
of John H. Unger, III, deceased, the plaintiff in the above
styled case, in the Circuit Court of Louisa County, Virginia,
hereby gives notice of appeal from the judgment and orders
entered in this case, the last and final order being entered on
May 13, 1963, and sets forth the following assignments of
error.
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The Court erred :
1. In granting defendant's tnotion to set aside the jury's
verdict and in enterinp: judgn1ent in faYor of the defendant
after setting aside the jur~.. Yerdiet in fa,ror of the plaintiff.
2. In granting defendant's tnotion, by coun8el, to strike out
the eYidence as to anyone being the driver of the vehicle in
which the plaintiff's decedent was riding other than the plaintiff's decedent.
3. In adtnitting evidence that the witness, ~olau Groome.
agreed to submit to a lie detector test hy the police officers in
their investigation of the accident front which this ease arose.
4. In pern1itting the witness, J. C. Eckard, to give hearsay
evidence as to the purpose of the trip on which the plaintiff'~
decedent and Nolan Gro01ne were going at the tilne of the
accident.
5. In not perntitting the plaintiff's witness, Da,·id Sacra.
who was an eyewitness to the accident, to testif~· as to the inlpression he had frmn what ht") saw as to who was the drh·er of
the vehicle.
6. In pern1itting counsel for the defense to cross-exan1ine
the witness, Da,·id Sacra, as to alleged staten1ents he bad previously made as to the speed of the Yehicle in which the plaintiff\~ decedent was riding, which was lwarsay as to the plaintiff
and was not to contradict the witness.
7. In permitting counsel for the defense to 1uake
page 425 )
objections to certain questions asked the plaintiff's witness, Georgia Porter ~lusst.. r, where no objections
were made at the tilue of tht taking of the depositions, and on
the further ground that the objections sustained by the Court
to the questions asked the witnt.. ss· would be admissible to show
the witness's ability to identify the vehicle, and also to show
her familiarity with judging the speed of one of the ,·ehieles
involved in the accident.
8. In permitting the witness, J. C. Eckard, to give his opinion as to the driver of the vehicle in which the plaintiff's decedent was riding, when this witness had previously testified
that he had no actual knowledge of the driver of the ve-hicle,
1
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and in refusing to permit the plaintiff's counsel put in the
record the information on which this witness relied in forming
this opinion, which clearly showed it to be not admissible
testimony.
9. In permitting the defense witness, Ann Marie .Anthony,
to testify as to the speed she estimated the vehicle was traveling in which thE' plaintiff's decedent was riding without
E'stablishing that shE' w·as qualified to estimate speed, or 'vhen
shE' did not evE'n claim that she could give an estimate of the
spE'(\d t1tE' v-ehiclE' was traveling.
10. In pE'rmitting the witness, Ann Marie. Anthony, to give
h(\arsay E'VidenCE' in an allE'ged conversation between slz.e and
~[rs. Georgia Porter 1\lusser.
11. In prohibiting the plaintiff to show an occurrence where
the witness, Xolan Groome, admitted he testified falsely in
another case while under oath that would affect his credibility
as a witness.
12. In refusing to give Instruction 1A that outlined the
defendant's duties in 1naking a left turn as another vehicle is
approaching, and stating that if the defendant violated this
duty that she would bC:l guilty of negligence as a matter of law.
13. In refusing to give Instruction 4A giving the law applicable where th(\ plaintiff is faced with a sudden emergency, as
no other instruction on this point was given by the Court.
14. In refusing Instruction 7.A that told the jury that the
plaintiff's decedent was presumed to have exercised due and
proper care at the time he was killed, and that the burden of
proof that he was negligent was upon the defendant, as no
other instruction was gi veu by the Court on this
page 426 ] point.
Given under n1y hand this 8th day of July, 1963.
LILLIAN B. UNGER, Administratrix
of the Estate of JOHN H. UNGER, ill,
Deceased.
By: W. W. WHITLOCK
Counsel for Plaintiff
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INDEX
Record
Exhibits Introduced
page
23 (96)
Plaintiff's Exhibits 1 thru 6 - Photographs ...
34 (107)
Defendant's Exhibits 1 thru 6 - Photographs
40 (113)
Defendant's Exhibit 7 - Drawing ...... .
... 132 (205)
Defendant's Exhibit 8 - ~lap
.. 147 (220)
Plaintiff's Exhibit i - Map
page 74 ]

*

*

*

*

*

Transcript of all th~ e,·idence· and c~rtain incidents of trial
taken on th~ trial of th~ aboYe sh·l~d action before The
Honorable C'. C'hantpion Bowles, Judge of the Circuit Court
of Louisa C'ounty, and a se\"<'11-nta11 jury, at Louisa, Virginia,
January 17th and 18th. 1963.

*

*

*

*

*

*

*

*

*

*

page 75 )

Mr. ''1lltlock: Ma~· it please your Honor, we ha,·e some
stipulations I would like to take up in chambers.

*

*

*

*

*

*

*

*

*

*

page 79 )

Yr. Whitlock: The other question we have is this matter
of a lie detector test being i11\"01Yed. ' 'e don't think that is
a question to be considered. I don't think counsel's statement
in his opening statement was proper and excepted to the
Court's ruling on it. I would like for the Court to instruct
counsel not to conrment on that.
The Court: .A.s to th~ result of it, I would have to hear you
on the result of the lie detector test, whether it is admissible
as going to the credi hili ty.
Yr. ,,. .hitlock: I don't think counsel can get to 'the result
of it any more indirectly than they could directly, and if they

Lillian B. Unger, Administratrix, Etc. v. Ressie H. Rackley 13
ask the Trooper if Grooms agreed to take it and did take
it that would be the effect of it.

*

*

*

*

*

*

*

*

*

*

page 81 ]

Mr. Parrish: We intend to ask both Groom and the officer
if he was requested by the investigating Trooper to take a
lie detector test, and whether he agreed to and did take it.
The Court: You expect the evidence to show he agreed!
Mr. Parrish: Yes, sir, and we expect to ask the officer if he
requested Groom to take the lie detector test and whether he
agreed and that it was done.
page 82 ]
The Court : Are you going any further than
that! ·
Mr. Parrish: No, sir, it was not our thought to ask him the
result.
Mr. Whitlock: The only case on it, it is not on a lie
detector, but they held that scientific machines have to be
proved accurate by an expert before it is admissible.
The Court: Before the results are.
Mr. Parrish : We are not going to offer the results. We
don't see any occasion to have to prove the reliability of the
machine.
Mr. 'Whitlock: Most of the cases hold that with statutory
aid the results are admissible, that is on the basis that experts have testified as to the theory.
The Court: That goes to the result.
Mr. Whitlock: They are going to get the result obtained
from it just the same as if there were direct testimony, if
they ask if he took it and then ask the officer what charges
were made or what did he do after Grooms took the test.
The Court : I will have to rule on it when it comes
up, it depends on how it is introduced.
Mr. 'Vhitlock: I think it is prejudicial to have
page 83 )
the objection made in the presence of the jury,
and I ask that when counsel is ready to ask that question
that we come in chambers.
The Court: If it comes on when Mr. Eckard, the State
Trooper, is testifying. Did Grooms offer to take the lie
detector test then I am inclined to think it is admissible;
and when Grooms is testifying, if he is asked if he agreed
to take the lie dete~tor test as to who was driving the vehicle,
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Mrs. Lillian Unger
I would think that would be admissible, and not to show the
result.
Mr. 'Vhitlock: If that is your ruling we would object and
except to your ruling on the ground that it cannot be comnlented on at any tinte by couns~l or in the evidence.

*

*

*

*

*

page 85 ]

MRS. LILLIAX UNGER,
a witness called in her own behalf as Administratrix, being first duly sworn, was exantined and testified as
follows:
DIRECT EXA~IINATION

B' Yr. '\Tititlock:
·Q. Your nan1e is ~lr$.. Lillian rnger, is that correct!
A. Yes. sir.
Q. And you are the ~fotlwr of John rnger, who was killed
in an auton1obile ac-c-id(•nt in l!ay of 1961, is that correct!
A. Yes, sir.
Q..A.nd you haYe qualified in this Court as .A.dtuinistratrix
of his estate, baYe you not!
A. I ha\e.
Q. You have filed suit in thi$. c-ase on behalf of thl~ Statutory
betwficiaries and the fatui}~· of John rnger, ha,·e you not!
...~.Yes.
·
Q. What is your age. ~Irs. rnger!
A. Forty-eight.
Q....-\.nd your hushand is ~fr. John l"nger sitting here, and
how old is he!
A. Fifty-three.

*

*

*

*

*

*

*

*

*

*

page 86 )

Q. Now, did you go to the scene of this accident at any time
·
close after the time it happened f
A. X o, sir, I didn't ; I wasn't able to.
Q. "\\hat was that f
.A.. I wasn't able to go.
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J. C. Eckard
Q. You know nothing about the facts of the accident then,
other than that your son ''"as killed in thE' accident, is that
correct!
A. That is right.
Q. What was your son's age at the time of his death!
A. Twenty.

*

*

* . *

*

*

*

*

*

*

v

pagE' 90 )

Mr. Whitlock: I bE'lieve it is also stipulated by counsel that
his death was causE'd by this accident.
The Court: That is right, you -wont have to prove it, that
is not in issue.
~lr. Whitlock: I just want to bring it to the attention of
thE' jury, they u·rmf ha,·E' thE' record to rE'ad, of course.
J. C. ECKARD,
another witnE'ss call(ld on behalf of the plaintiff, being first
duly sworn. was exan1ined and testified as follows:
DIRECT EXAMINATION
page 91 )

Bv Mr. lVbitlock:
·Q. Your name is Trooper Julian Eckardt
A. That is correct.
Q. You arE' a StatE' Trooper assigned to Louisa County!
A. Yes, sir.
Q. How old are you, sir f
A. Forty-six.
Q. How long have you been on the State Police Force!
A. Sixteen years.
Q. Did you investigate the accident in which John Unger
was killed, that occurred ori May or in May of '61 T
A. Yes, sir, I did.
Q. I hE'lieve it was on the 29th day of Alay, 1961. Would
you tell the jury the type of vehicles that were involved in
the accident 7
A. Yes, sir, the vehicle driven by Mrs. Rackley was a 1958
F~rd pick-up truck; the \"ehicle driven by Mr. Unger was a
1951 Ford four-do~r sedan.

v
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J. C. Eckard

\)

'

Q. Now, would you tell th(l jury what physical facts you
found at the scene of th(\ accident when vou arrived there T
A. 'Then I arrh·ed I found the two· vehicles. Now, the
\ictin1s of the aceident had all been remo\"ed when I got there;
I found the two ,·ebicle:i\ and both of then1 were sitting east
of the little driYt')way that goes into the High School; they
were setting approxituately side by side with the
page 92 ] l ...nger Yehicle on the edge of the bank of the lawn
surrounding the High School, and the Rackley
Yehicle O\er in approxhnately the ntiddl<' of the road at about
a forty-fh·e degreE:' angl<'. right across thE:' center line, facing
- that would be, I suppose, north-wE:'st: it was facing in the
direction of Louisa but th<' front was pointing toward thE:'
north about forty-fh·e degre<'s in approxhuately the cE:'nter of
the road right astraddl<' of th<' centE:'r line.
Q. Did you detE:'rtnine front your investigation what the
Rackley YE:'hicle was doing just prior to thE:' accident T
.A. I talked to ~Irs. RnckleY ,·er\ briefl, bE:'fore she was
taken to the hospital and shC'. statE:'~l that she was ntakiug a
left turn into the driYeway into the High School.
Q. _-\.nd she was at the sc(lne when you arrh·E:'d!
_-\... Xo. I talked with ht')r at tlw hospital in Louisa before
they took her to Riclunond.
.
Q. Could you detenuint') on what part of th«? road her car
was when it was struck. when the hnpact occurred!
A . .All of tht. . 1narks - scrape marks and debris, etc front the Yehicl(~s was in the east hound lane toward the High
School. or latH~ toward tbt') High School; it appeared from the
n1arks or e,·idenct') in tht') highway. itself_ that she had gotten
into her turn OY«?r half way into her turn turning into the
High School.
Q. Can you tell the jury how far she had gotten
page 93 ) acro~s the white line when~tbe accident occurred
into the rnger car's lane T
~-\.. I don "t know.
Q. Can you tell the jury where the marks from her car
startt-d after the impact!
A. Well, assuming the center of the intersection, a line
drawn out of the entrance to the High School across Route
22, assuming that to be the center line there, the marks
started ten feet east of that point.

*

*

*

*

*
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page 94 ]

Q. 'Viii you clarify your answer as to where
the marks hegau as a result of the impact in
reference to the intersection, and also in reference to the
road or width of the road or lanes of the road 7
A. '''Tell, the width of the road, Route 22, is twenty feet.
Assuming a line down the center of the road leading into
the highway on across 22, which would be the middle line
or center line, the first n1arks from the Rackley vehicle that
could be detected were ten feet east of that middle line. In
other words, if you were to draw a line right out of the
highway, n1arks n1ade by the wheels and the vehicle- parts
of the Yehicle.
Q. ""here were these marks in reference to the traffic lane
on the road and in whose lane would or did the marks begin
frmn the point of impart!
A. The marks were all in the east bound lane, and were
little circular marks. Of course, the vehicle was scraping
along the road, it was seyerely damaged, and the marks were
in the east bound lane.
Q. The east bound lane was the lane in which the Unger
Yehicle was suppose to travel, is that correct t
A. That is correct.
Q. How far across the white line, the center line, did this
mark extend on the side of the Unger lane or thepage 95 ]
A. There wer(l several of them and thev were
wide and in different positions.
·
Q. How far was the furtherest onef ·
A. They were approximately in the center of that east
bound lane; there were tbre(l or four or five marks and they
neY(lr did extend to the edge, but more or· less in the center.
Q. Could you tell the jury how many feet that would be
across the center line T
A. That lane is ten f(let and they were toward the east
side, may be lacked a foot and a half of going to the edge and
then back toward the center line and may be a little bit
across it to where the ,·ehicle came to rest.
Q. Do I understand your answer that part of the marks
were within a foot and a half of the right edge of the east
bound lane t
A. Of the right edge, do you mean the edge toward the
High School t
Q. Yes, sir.
A. Yes, some of the marks were almost - well two feet.

The Court: That would be the south edge!

V'
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A. The south edge, yes, sir.
Q. Do you think those marks were marks made by the
Rackley vehicle t
A. They appeared to have been. In other words, those
marks, there were several of them, and they went
page 96 ] toward where the Rackley vehicle came to rest.

*

*

*

*

*

Q. Do you have any pictures that you took of the accident
scene that show the marks on the road t
A. Yes, I do.
.
.
Q. Do you have them with you T
A. Yes, sir.
Q. Could I see them f
A. Yes, sir.

Note: Here the witness produced certain photographs.
Mr. Whitlock: We will offer them as exhibits a.nd ask that
they be marked now.
~ote:

The photographs were numbered Plaintiff's Exhibits

1 through 6, inclush·e.

page 9i ]

Q. This picture that has been marked Exhibit
1, would you come O\"er here where the jury can

see and identify the marks on that picture, if you can, as to
what vehicle your investigation disclosed made those marks f
..:\.. This is a picture of the intersection ; this is the road
here coming out of the High School, this is Route 22. Now,
these marks, I assume - I know this one and this one could be
traced at that time right back to the Unger vehicle, which
was 'sitting here on this bank on the side of the road. These
marks, these parallel marks going this way, could be traced
to the Rackley vehicle, which is here, this light vehicle, this
is the edge of the Rackley vehicle.
A Juror: Is this it!
A. This is the rear end of the Rackley pickup t~ck~
A Juror: It was headed across the road!
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A. Yes, sir, it was setting out this way, this is just the left
rear corner.
Q. Is this mark here in the center of the east bound lane
is this the furtherest mark f
·
A. Yes, sir.
Q. The furtherest toward the south side of the road!
A. This mark is the furtherest toward the south side of the
road.
Q. Would you say that mark was made by the Rackley
vehicle!
page 98 ]
A. It appeared to be, it was about the same
curve as this one.
Q. Well, where was the point of impact on that vehicle
or on that picture, where the vehicles collided!
A. I am unable to tell, Mr. Whitlock, exactly where the
point of impact was; I don't know what happened at the time.
Q. Can you distinguish any debris on that picture!
A. Well, there were items scattered here on the road, pieces
or dirt and dust, etc.
Q. The mark you have just identified as being the mark
of the Rackley vehicle, is the debris east or west of that!
A. Well, the debris is along about where these marks were,
in this section right in here.
Q. This is picture num"ber two, and that is a closer view of
the same scene!
A. This was looking east.
Q. And apparently shows the marks right there at the intersection, does it not, as shown in picture one!
Q. And would this be the same mark that you stated appeared to be the Rackley mark f
A. Yes, sir.
A. The one is the same.
Q. The debris had not been cleaned off the road at that
time, had itt
page 99 ]
A. No, sir.

*

*

*

*

*

A. This was what I indicated as the marks made by the
Rackley vehicle, and there were some more over here that
you don't see.
M:r. Purcell: You are now designating picture number two,
marked OJ\ the back of it!
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A. Yes, sir, that is right.
Q. This picture is looking toward ~Iineral or in an easterly
direction, is it not T
A. Yes, sir.
Q. Picture nun1ber 3, would you describe where you were
8tanding wh(ln you took that and where it is facing!
A. I was standing east of th(l intersection of the High
School drh·eway and 22, and facing west.
Q. How far east, do you know T
.A.. I don't recall how far east I was standing, no.
Q. Can you tell, or ha\·e :rou 111ade a m(lasurement of the
di8tance fron1 this inters(lction, how far or how n1uch visibility
you would haYe of another car ·approaching fron1 that direction or approaching from the west headed east, the
pngt 100 ) direction in which the rnger Yehicle was travelling! In other words, how nntch ,·isibility did Mrs.
Rncklt.')y ha\·e fron1 that point in thCl direction fron1 which the
r nger Yebicle WaS trnYelling!
A. I n1easured the di8tance from the center of this inter8t.'lction to the bottom of thi8 dip: that dip - it is a swag,
actunlly, it is not a sh c. p bill. just a swag - and th(l di~tance
front the cent(lr of this intersection by eye to what I approxituat(ld as ut the C'l Hter of the dip was se\·(ln hundred and
fifty f(let.
·
Q. The center of thCl dip!
A. Yes, sir.
Q. How n1uch Yisihility would sh(l haYe a car con1ing out of
thnt dip!
..:\.. I mn unable to gi,·e an accurate estimate of that because
it would depend on Pxnctly where her car was; this was upg-ratlc.1 cmuing up to tht.l High School, and wh(lre she turned
in or where she was before turning in, and where the other
t•nr wa:-' cmuing out of the dip.
Q. From the center of that inters(lction could you say how
nnll'h Yisibility a person would ha,·e of another ,·ebicle!
A. I couldn't say positiYely, I could say approxin1ately.
Q. How much would it be approxin1atelyf
A . ..Approxin1ately ~ix hundred feet.
Q. Picture number .J. apparently is taken facing in the same
direction. Do you know where you were standing
page 101 ) when you took that picture!
.
.
A. I was standing right about in the center of
the intersection at that time taking the picture looking west.
1

1 1

1
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There is a car in that swag, but you can hardly see it, it
doesn't show very well.
Q. You took this picture showing the yisibility a person
would haYe from the center of the intersection looking in the
direction from which tlw Unger vehicle was travelling!
A. Yes, sir.
Q. Picture number 5, would you identify thatt

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

A. I mean the Rackley vehicle, after the impact, in fact
this was after it was towed in, I believe, and it shows the
dmuage to the front.
Q. Can you describe the principle dan1age to that vehicleT
\Yhere it indicated tlw point of in1pact was on that vehicle!
A. Ther(l wa~ dan1agt1 to tlw whole front but more toward
the left hand sidl'); it appeared that the left corner was pushed
back or pushed around, it got severe damage to the left
front.
Q. And this picture number 6, would you identify that Y
.A. That is a picture of the 1-rnger vehicle taken before it
was n1oYed from the scene and the damage to
page 102 ) that was aln1ost con1pletely on the left front
and side.

Q. ~Ir. Eckard, what is the speed limit 11t the location where
this accident occurred T
A. Fifty-five.
Q. And did :Mrs. Rackley tell you bow fast she was traveling
prior to the accident T
A. She said about ten.
Q. Ten miles an hour f
A. Ten miles an hour.
Q. Did 1\Irs. Rackley tell you whether or not she gave any
signal before turning or attempting to turn at this intersec·
tiou T
A. No, sir, I don't have that here; if she did I don't recall
it.
page 103 )

*
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Q. All of the marks on the highway were east of the intersection, were they not t
A. They began ten feet east of the center of the intersection.
Q. There were no marks or debris or anything up at or
near the center of th() intersection, was there t
A. No, sir.
The Court: By th() way, l1ow wide is that drh·eway going
into the school t
A. The driveway, the bard surface .Portion of the driveway where it hits the edge of the aspllault pavement of Route
22 of Route 22 is sixty-three feet wide, and it comes in ten
feet from the edge of the pavement of Route 22 to thirty-two
feet wide, that is the beginning of the curb lines going into
the high school.
Q. Did Mrs. Rackley tell you what she was going to do or
what she was attempting to do when the accident occurred t
. .:\.. She stated to n1e that she was making a left turn in the
High School drh·eway.
Q. Let n1e ask you one other question. You were summoned
here as a witness for the defense, were you not f
page 104 ) A. Yes, sir.

*

*

*

*

*

CROSS EXAMINATION

Bv Mr. Purcell:
·Q. Trooper Eckard, did you draw a diagram of what you
found on the scene when you came to the scene of the accident!
A. Yes, sir, I did.
·
Q. \\.. ould you explain that diagram to the jury in reference
to where the marks were and where the cars were, please, sir f
.A.• This is just a small diagram, one that we draw at the
scene of an accident.
Q. Could you come around here so they could see it.
A. This is just a small diagram. This is the entrance to
the High School, entrance to the driveway that goes into the
High School and that goes south from Route 22, which ·is
the road that goes from Louisa to Mineral.
'When I arrived at the scene the pickup truck and car ·were
still at the scene.
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In order to establish a point to measure by I got what
appeared to be the center of this driveway and from there
I measured to the cars. Now, the car, the Unger vehicle was
setting on the bank and facing more or less toward Mineral,
kind of southeast direction at almost a forty-five degree angle
to Route 22. It appear at the point of impact to
page 105 ] have turned around and gone backwards down the
road into the bank, it was about a two and a half
foot bank; there is a nine foot shoulder, then a ditch and then
a two and a half foot bank, and the car had gone up on that
bank about half way.
Q. What was the distance from this middle line T
A. Fifty feet.
llr. Whitlock: Do you mean to the Unger vehicle!
A. To approximately both vehicles because both had gone
about the same distance.
The Rackley vehicle was setting in the middle of Route 22
on a forty-five degree angle facing approximately the same
direction as the Unger vehicle, and the center line of the road
almost split the car in half.
The marks began ten feet from the center line of the intersection, and there were several scuff marks about in the center
or some two feet from the edge, the south edge of Route 22
to the center of the road. They began in a curved fashion and
those marks could be followed to the Rackley vehicle; there
were other marks that left Route 22 about where the High
School driveway intersects and they were scuff marks that
you could follow to the Unger vehicle.
Q. Did the Unger vehicle turn completely around before it
ran the rear end into the bank! Was the Unger vehicle proceeding toward Mineral before this accident T
page 106 ] A. Yes, sir.
Q. And it ended up with its rear end on the
bank on the south side of t~e highway t
A. That is right.
Q. Do you know how many times it turned around t
A. It didn't appear to turn around.
Q. It ended up fifty feet. Do you know how far the Rackley vehicle was knocked backwards f
·
~ I couldn't say because I don't know exactly where it
was when it was struck.
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Q. Any way from the middle line it was fifty feet to the
east!
A. Yes, sir.
Q. And it had bt:'en proceE'ding in a westerly direction or
toward Louisa!
A. Yes, sir.
Q. Did your investigation indicate that both YE'hicles went
~traight up in the air when they did hit!
A. Yes, sir.
1\lr. ''1litlock: If your Honor please, I don't know what
counsel is atten1pting to do, but Trooper Eckard wasn't there
and didn't SE'e the accident. Ce1·tainlv he couldn't testifv to
what occurred fron1 a physical standpoint.
•
The Court: He can testify from the physipagt\ 107 ) cal facts without giYing any opinion.
1\Ir. Purcell: I think that is the reason he cannot explain where the exact point of in1pact was, Judge.
The Court: He cannot express any opinion, he can only
gh·~ the physical facts.

*

*

*

*

*

~Ir. Purcell: Mr. 'Yhitlock, I an1 going to hand him these
larger pictures and off~r then1 in e,·idence and ask hin1 to
(lXplain thetu.
~lr. 'Ybitlock: I don't haYe any objection.

X ote: The photographs were marked as Defendant's Exhibits 1 through 6, inclush·e.

Q. ~Ir. Eckard, I hand you Defendant's Exhibit number one
nnd ask you to explain what that is .
.A. That is an enlargn1ent of a picture they looked at awhile
ago showing the intersection, it is a picture taken east of the
intersection and showing a '"iew to the west.
llr. 'Yhitlock: 'Yhile you are on that picture that car
going off the road, is that parked or moving along!
page 108 )

A. That is moving along.
Q. I hand you Defeudaut 's Exhibit niunber two
and ask you what is that!
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A. That is a view taken from -

Q. Does that house help you anyT
A. That is Mr. Spicer's house.
Q. All right, sir.
A. That is a picture taken evidently from further east,

looking toward the west. You see there is a dip down in here.
Mr. Whitlock: Mr. Spicer's hous0 would be on the wrong
side, then.
A. No, it is taken from the west looking to the east.
Q. In other words, Defendant's Exhibit number two is
taken from toward Louisa looking toward Mineral T
A. Yes, sir.
Mr. Whitlock: While we are on that. Do you know how far
that was east of the intersection T
A. No, sir.

Mr. Whitlock: Or west of the intersection T
A. No, sir, I do not.
Q. What is Defendant's Exhibit number three t
A. That is one taken from the entrance of the High School
looking west, looking toward Lou~a; that is just another copy
of one of the pictures I had:
page 109 ] Q. And what is Defendant's Exhibit number
fourf
A. That is a picture of the damage to the Rackley pickup
truck, that is just an enlargement of one of the others.

*

*

*

*

*

Q. I hand you Defendant's Exhibit number 5, and ask you
what is thatT
A. That is a picture of the Unger vehicle after the accident.
It is a right poor one, the flap on the camera got in the way
and I couldn't get it all.
Q. What is Defendant's Exhibit number 6!
A. Well, that is another view taken from further east, that
is taken going west east of the intersection of the High School
driveway and 22, looking west; it is taken after
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page 110 1 you come out of this little dip east of the High
School.
Q. Now, there is dip more or less in front of the High
School, or east of this intersection, is there nott
A. Yes, sir, there is.
Q. And there is a dip west of the entrance into the High
School, also, is there not 7
A. Yes, sir, there is.
Q. Now, you have given the width of the entrance to the
High School as being sixty-two feet wide at the edge of the
pavement, is that correct!
A. That is correct.
Q. And this middle line and this gouge mark in the highway that you found was ten feet from the middle point of
that sixty-two feet, is that correct!
A. Approximately there, yes, sir.
~Ir. 'Thitlock: What was the sixty-two feet!
Mr. Purcell: That was the width of the driveway going into
the High School.

A. Sixty-three feet.
Q. Sixty-three feet T

llr. 'Yhitlock: Is the width of what!
~lr. Purcell: Of the driveway going into the school.
llr. 'Thitlock: The width of the driveway going into the
school was sixty-three feet T
page 111 )

A. At the point where it intersects with the
pavement of Route 22.

*

*

*

*

*

*

*

*

*

*

page 112 1

Q. Would you mark on this paper just a rough drawing
of the driveway into the High School and Route 22, which
is the point where this accident happened!
A. (Note: Here the witness makes a drawing as requested)
Q. You have indicated that the width of the entrance in~
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the High School at the point where it meets 22, I believe you
said was sixty-three feet!
A. Yes, sir, that is correct.
Q. All right, sir. Run. your middle line· down from this.
'Vould you run your middle line from the other road.
All right, sir, you have indicated that the marks you found
on the road was ten feet east of that middle line. Is that
correct!
page 113 ) A. That is correct.
Q. And that would have made it twenty feet
west of the eastern most point of the roac:l leading into the
High School, would it notf
A. Yes, sir.
Mr. Purcell: This is a rough drawing, we will introduce
it as Defendant's Exhibit 7.
The Court: Go over there and .explain, 1\lr. Eckard, what
that chart is to the jury, they didn't see it.
A. This is Route 22 Mr. Whitlock: What is this, now?
The Court: I am getting him to explain the chart to the
jury.
A. This is the driveway coming down from the High School,
it is paved and where the pavement of the High School driveway joins the pavement of Route 22, the distance across that
driveway is sixty-three feet.
The Court: What is that line drawn across the highway!
A. That is approximately -

The Court: I know what it is, but tell the jury.
A. This line is approximately the center of this road com~
ing down in here going on across to give me some
page 114 ] point to measure from.
Q. Now Mr. Eckard, when you saw Mrs. Backley immediately after this accident you saw her at the hospital'
A. She was down at this hospital in Louisa, yes, sir.
Q. Did you have any long discussion with her!
A. No, sir, she was in the ambulance.
Q. Did you ever talk with her after that!
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A. No, sir.
Q. So, you only talked with her while she was in the ambulance en route to the hospital t
A. That is correct.
Q. Do you recall asking her whether or not she had given
a left signal or not t
A. I don't recall.
Q. So, you do not mean to imply to the jury ~Ir. Whitlock: If your Honor please I don't think that is
proper.
The Court: This is cross examination, it is a perfectly
proper question.

Q. You don't mean to ituply to the jury that Mrs. Rackley
indicated that she didn't gh·e a left signal, do you t
A. No, sir.
Q. Did you subsequent to this accident talk to Noland
Groom!
A. Yes, sir.
pag~ 115 )
Q. Did you talk with him a number of times!
A. Yes, sir.
Q. And what was the purpose of your talking to him!
A. In an effort to establish the driver.
Q. The drh·er of what YehicleT
A. The Unger Yehicle and the approximate speed at which
it wus tra,·elling.
Q. 'Yheu you saw him in1mediately after thE.l accident did
\"OU ask hin1 who was thE.l drh·erf
· A. I did, yes, sir.

*

*

*

*

*

*

*

*

*

*

page 116 )

j

Q. You have stated that the purpose of your investigation
at that time was to ascertain who was the driver! It was the
reason you were asking him questions!
page 117 ) A. Yes, sir.
Q. Did you ask Noland Groom whether or not
he would take a lie detector test on the question of who was
the driver!
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Mr. Whitlock: If your Honor please I object.
The Court: The Court will permit the question and the
answer, but not the results.
Mr. Purcell: Yes, sir.
!\Ir. Whitlock:
ha,·e stated our position, Your Honor.
""' e still have the same position.

""'e

A. I did ask hin1 that question.
Q. And did he agree to take a lie detector test T
~Ir. \Yhitlock: If you Honor please, I think that is going
beyond the Court's ruling.
The· Court : No, I ruled that he may show whether he
,·oluntarily agreed to take the test.
~Ir. 'Vhitlock: \Ye haYe the san1e objection and note an
exception.
The Court: Yes, sir.

A. He did agree to take the test.
Q. He did take the test, did he not!

Mr. '\hitlock: If your Honor please, I object.
Mr. Purcell: I ha,·en 't asked the result.
page 118 ) llr. ''nitlock: Does your ruling go that far!
The Court : Yes, sir.
Mr. """hit lock: I note au exception.
A. He did take it.
Q. Did you ascertain where the l:nger vehicle left from and
where it went to prior to this accident T
A. Yes, sir, I did.
Q. Where did it lea,·e fron1 and where did it go prior to
the accident t
A. It left the ser,·ice station in !\Iineral and came to Louisa

and turned around and started back to Mineral.
Q. Did your in,·estigation ascertain the purpose of that
trip!
Mr. Whitlock : If your Honor please, there are a number
of witnesses here that ha,·e first hand information about this
fact, and it is not necessary for this witness to testify from
hersag e\·idence, and I think counsel shouldn't ask him questions that should require him to testify from hearsay knowledge.
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The Court: The objection is overruled.
Mr. Whitlock: I note an exception.
A. What was the question!
Mr. Purcell: Will you read the question!
page 119 )

Note : Here the reporter read the last question
to the witness.

Mr. Whitlock: Your Honor, I think the witness should be
instructed that he shouldn't answer if he doesn 'fhave knowledge of this without relying on hearsay evidence.
The Court: The objection is overruled.
Mr. Whitlock: I note an exception.
I

.J

A. Yes, sir, my investigation disclosed that the trip was
1nade to try out the vehicle, the Unger vehicle .
Mr. "\Vhltlock: If your Honor please, I again say that the
statement made by the officer could have only been obtained
by him from some other persons, and under the rules of
evidence we should have a right to cross examine those
persons.
The Court : The officer can testify that he made an in, ..estigation and the results of that inv·estigation.
Mr. "\Vhitlock: Then, we are denied the right to cross
examine the person from which he obtained that information.
The Court: I have made my ruling, you have made your
exception, that is it.
Mr. Whitlock: I want to state my position.
page 120 ) We still make our objection and note an exception to the Court's ruling.
Q. Mr. Eckard, in reference to this dip, which is west of
this inte~section or west of this entrance to the High School.
"\Vhen a car is in that dip is it out of sight at a point, which
we will designate as the middle line of the entrance to the
High School and Route 22, from that point is a car in that
dip out of sight! Does it go out of sight in that dip!
A. Yes, sir, it does.

*

*

*

*

*

Lillian B. Unger, Administratrix, Etc. v. Ressie H. Rackley 31
J. 0. Eckard

RE-DffiECT EXAMINATION
By Mr. Whitlock:

*

*

*

*

*

*

*

*

*

*

page 121 )

Q. Can you tell the jury how far each of .the vehicles went
after they first left marks on the highway!
A. Forty feet.
Q. Did both vehicles go the same distance t
A. Approximately the same distance.
Q. Is this diagram drawn to scale t
A. No, sir.
Q. The diagram indicates that perhaps the Rackley vehicle
didn't travel as far as the Unger vehicle, would you think that
would be correct!
A. Well ma.y be a few feet. As I say this is not drawn to
scale and the length of the cars is not taken into consideration
here.
Q. And you testified from pictures showing the exterior
of the vehicles and from additional pictures that were introduced by the defense. Could you describe to the jury the
interior part of the vehicles after the accident t
A. The interior of the Rackley vehicle, of course, the pickup truck, the seat was loose from their anchorage so that they
would flop about in there. The Unger vehicle, the front of
that, the left front was mashed down so that - I didn't
measure the distance - but there was very little room between
the steering wheel and the seat, itself; it was just caved in.
Q. Was there room enough for a person to
page 122 ] get between the steering wheel and the seat or
be pushed in between the steering wheel and the
seat, a person the size of Mr. Groom! Mr. Groom would you
stand up.
A. The seat would give probably some, there was four to
six inches space. As I say I didn't measure the distance,
.
there was very little room in there for a person.
Q. Was there any area behind the steering wheel where a
pe_rson could sit or be after the accident! .
A. You mean an4 be sitting under the wheel t
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Q. Yes, or on the sid~ of the wheel, on the left hand side
or driYer's ~ide of the car!
.A. No, ~ir, I don't b~lieYe it wa~. I don't recall exactly but
that whole ~ide was caY~d in.
Q. You testified that there was a dip east of the intersection as w~ll as on~ w·~st of the inters~ction. I don't belie\·e you haY~ said how far the dip east of the intersection
toward Mineral was fron1 the intersection!
A. I don •t know l10w far it wns, I didn't measure it: it is
,·ery slight.
Q. A c.ar i~ not concealed in that dip at all, is it?
...-\.. No, sir.
Q. In fact the traffic lanes goii1g in that direction permitte9
pa~sing fr~ely and took no notice of that dip you refer to east
tlf the intersection, did they!
A. They did at that time, yes, sir.
pngt") 123 ]
Q. This pi<'ture shows traffic lanes and that
traffic could pass in both direction~ without taking
:tny notice of the dip. doesn't it f
A. Yes, sir.
Q. X ow. this diagran1 that you drew and stated the distance
of ~ixty-three fe~t as being the entrance to the High School.
You are referring to the furtherest point where any part of
that road joins routt") 22. the nuiin road. extended to the
furtlwrt~~t point on thl") opposite side of the driveway into
thtA High S<"hool. are you not f
~~ r. Pur<'~ll: I ohje('t
witnf·~~ ha~ testified.

to that. I don •t think that is what the

Q. In other words. there is. from your diagram that you
madt?. and vou ntade a n1ark on either side of the drivewav
t·ntranc-e 01; the n1ain road or Route 22. Is the distance vou
a rt• r..:·fl")rring to of ~ixty-thr~e . feet the distance from one
ma.rk to the other. as shown on your diagram!
_-\. 1 es. sir.
Q. A ear couldn't enter over a large area- enter the driveway o,·er a large area where you ha\e made that measurement,
<·ould thev!
.A. They couldn't, no, you are right.
Q. Did you make any measurement of the road o~er which
a c~ar ('Ould travel in entering that driveway!
A.. "~ell. m.ay be we can get at it thfs way: As
page 124 ) I say these marks where the hard surface of the
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High School driveway join the hard surface of
the State Highway, Route 22, if you go back - if you go
back - from the edge of Route 22 ten feet .then that distance
across there is thirty-two feet.
Q. Is that the travel area where a car could travel!
A. That is the travel area, that is where the curbs start
going into the High School, and that distance for thirty-two
feet, those curbs round off and ten feet further up in here
the driveway, itself, is actually twenty feet.
Q. So, it is actually twenty feet of driveway that cars use
going in and to the High School T
A. Yes, sir.
Q. Except when making the turn T
.A. Except when n1aking the turn, and then they can use the
thirty-two feet.

*

*

*

*

*

*

*·

*

*

*

page 125 ]

Q. There are two driveways going into the school, traffic
moves in and comes out on that same road, does it notT
A. Yes, it does.
Q. And the right hand side of the road would be required
to use that part toward Louisa from this middle line for
people entering and the left hand side of the road would be
the part toward Yineral of the middle and that would be
for people coming out, would it not T
A. The intersection itself is unmarked, there is no marking
to designate it. People, naturally, from Mineral· use the left
hand portion to turn in and out, and people from Louisa
would use the right hand portion. In other words people
from Louisa would use one part and people from Mineral
use the left hand portion looking toward the ffigh
School.
·
page 126 ] Q. It is your testimony then that people entering are permittedMr. Purcell: Objection, your Honor, the Court will instruct
the jury as to the law.
The Court: The difficulty I am having is whose witness
this is.
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Mr. Whitlock: I didn't ask him about this.
The Court: Oh, yes, you did. You didn't ask him about
measurements or the diagram or pictures, but all of that
was responsive to your direct. examination. You cannot cross
examine your own witness.

Q. Trooper Eckard, when you normally make an investigation where there is an accident and one car is turning, wouldn't
you in a normal in,·estigation ascertain as to whether that
care gave a signal!
Mr. Purcell: We object to t~at, your Honor. The officer
has testified as to what information he did obtain at the time
and how he obtained it.
Mr. Whitlock: The officer has testified that he had no information that Mrs. Rackley gave a signal and on examination bv the defense he said he didn't recall whether or not
·
he asked that particular question.
page 127 ) The Court: You want to ask what he usually
does to discredit his credibility. He Is your witness.
Mr. Whitlock: I want to ask him what he would normally do.

*

*

*

*

*

Mr. \\1'bitlock: He has no knowledge or recollection of it.
The Court: The only purpose it could possibly have is
going to the credibility of the witness and he is your witness.
The objection is sustained.
Mr. 'Yhitlock: Again, I would like to say that I didn't ask
llr. Eckard whether Mrs. Rackley told him she gave a signal.
The Court: 'Ybether he is your witness
page 128 ) or not does not dep~nd on what questions you
ask him.·
Q. Trooper, you made a complete investigation in this
accident, did you not!
A. I thought so, yes, sir. Let me clarify that a little bit.
I made a complete investigation of the accident in order or
in an effort to determine criminal negligence, etc., that was
what I am interested in, of course.
Q. If a person was turning at an intersection and didn't
give a signal it would be a violation of law, would it not!
.
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Mr. Purcell: Objection.
The Court: The objection is sustained.
Mr. Whitlock: I note an exception.

Q. Now Trooper Eckard, you have no knowledge about
the operation of a lie detector test, do you f
A. No, sir.
Q. You have no expert knowledge of the way it works
or what degree of accuracy it has or anything of that kind,
do youf
Mr. Purcell:

H~

is opening it up, Judge.

A. No, sir.

•

•

•

•

•

*

*

*

*

*

page 129 ]

R. M. BAILEY,
another witness called on behalf of the plaintiff, being first
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Whitlock:
Q. State your name, age and occupation, please sir.
A. My name is Ralph M. Bailey, I am ·twenty-two years
of age, and I am a sheet metal worker.
Q. And where do you live f
A. Charlottesville, Virginia.
page 130 ] Q. Were you in the vicinity of the Louisa
County High School on May 29, 1961, when an
accident occurred betweenA. Yes, sir, I was.
Q. - the vehicle driven by Mrs. Rackley and one in which
Mr. Unger was killed f
A. Yes, sir.
Q. Could you tell the jury where you were at the time the
accident occurred, if you can, and tell what you observed when
you got to the scene I
A. Well, as for when the accident occurred I wasn't at the
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scene, I was con1ing up the road, I didn't actually see the
in1paet, but when I got th~rca, well, things had just gotten o\·er
with, the dust was still in the air from the wreek and I got
out of the truek and eanH' o\·er to the ear to ~ee if anvbodv
was hurt.
·
..

*

*

*

*

*

*

*

*

*

*

page 131 1

Q. Would you deseribe. as it<'ar as you ean, where the
were in r<'ft"'renet"' to the road. when 'ou arri\ed!
...-\.. Well. the ear was on tht shoulder of the road, about
half in the ditch nud about half on the shoulder. it would
be on the lt"'ft hnnd sidra of the road coming front Mineral:
and the pickup trul'lk was about in approxintately the center
of the same lane on furtht"'r.toward Louisa: I n1eann~hieles

1

*

*

*

*

*

*

*

*

*

*

page 132 1

The Court: Did you obserYe 1narks on the road T
~\.

Yes. sir. I did.

The Court: How far did these ,·ehieles go
page 133 ] from those n1arks in the road f

·\

A. I couldn "t tell. they wrart"' so jumbled up. I didn't pay
that much attention to thl"'lll. but there were marks in the
road that I noticed.
Q. Could you tell the jury where the people in,oh·ed in the
aceident were wht"'ll "f'OU arri,·ed!
.A. Yes. sir. the ritger boy was on the passenger's side of
the car. half in the back seat and half in the front seat, kind
of in the back. and the Groom boy was under the wheel~ I
suppose he was pinned there. he didn't try to move between
the wheel and the door and the seat on the driv-er's side of
the car. There was a lady laying in the road at the pickup
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truck and I thought she was the only one in the truck, because
th<'y didn't seem to be too badly hurt and I didn't pay much
att(lution to them.
.
Q. Were any of th(l doors open on the Unger vehicle!
A. If I recall correctly the left rear door was partly ajar.
Q. The left rear door on the driver's side f
A. Yes, sir.
Q. Would you tell th(l jury again, I am not certain I understand, just how the Ung<'r boy was laying at the time you
observed him!
A. ".,..ell, he was lying, the back of the seat, well, it was still
in place and he was lying partly in the front seat and in the
back seat, kind of.
page 134 ) Q. Can ~you tell the jury just what part of his
bodv was where f
A. His l<'gs ai1d body were in the back seat- and his shoulders ./
and head were on the back of the front seat.
Q. And that was on the passenger's side opposite fron1 the
driver!
A. Yes, sir.
Q. Now Xoland Grooms was seen on the driver's side under
the steering wheel, or next to the door by the steering wheel,
is that correct?
A. Yes, sir, he appeared to n1e to be pinned, he wasn't try- ./
ing to get out or au~1hing.
Q. Did he get out under his own power, or how did he get
outf
A. I don't know who the other n1an was, but me and another
guy· opened the door - pulled the door open and helped him
out of the car, and he tried to get up and I told him that he
best lay down.
Q. Which door did ~·ou pull open in order to get him out 7
A. The drh"er 's door on the left hand side.
Q. Do you know where the steering wheel was in reference
to the seat- the front seat f
A. I don't belie\"e I understand the question.
Q. Can you tell the jury where the steering wheel was in
reference to the front seat f The distance between
page 135 ) them,.
A. Do you mean in reference to the rear of the
front seatf
Q. The front part or backf
A. Yes, sir, I think I have kind of gotten confused again.
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Q. Well, the place you put your back when you sit on the
front seat, the front part of the back of the seat.
A. The steering wheel was kind of bent, but ordinarily I
don't say it was too far out of the way from where it should
be.
Q. When y·ou tried to get the Grooms boy out, did you try
to get him out on the other side where the door was not banged
up f The door was not banged up on the other side, was it f
A. You are speaking of the right side f
Q. The passenger's side, the side that the passenger ordinarily gets out 7
A. I didn't go around that side of the car, I didn't eYen
notice that side of the car whatsoever.
Q. Did you have any con,·ersation with Grooms f
A. No, sir, other than he kept trying to mo,·e and get up
and I told hin1 it would be better for him to lay still

*

*

*

*

*

*

*

*

*

*

page 136 )

CROSS EXAlii~ATION

By ~Ir. Parrish:
Q. lir. Bailey, you were proceeding westwardly from liineral toward Louisa f
A. Yes, sir.
Q. And you didn't see either of the cars invoh·ed until you
arriYEld at the scene of the accident f
A. Yes, sir.
page 13i ]
Q. That is correct, isn't itT
A. Yes, sir.

*

*

*

*

*

Q. You didn't wait for the officer!

page 138 ]
A. No, sir.

A. No, sir.
Q. You ne,·er gave your name or anything else f
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Q. In other words, you were in a hurry to get wherever you
were goingT
A. Yes, sir, I was behind them.

*

*

*

*

*

DAVID SACRA,
another witness called on behalf of the plaintiff, being first
duly sworn, was examined and testified as follows:
DIRECT

EXA~IINATION

By Mr. Whitlock:
Q. Your name is David Sacra T
A. That is right.
Q. Ho".. old are you, Mr. Sacra T
A. Thirty-three.
Q. What is your occupation T
A. Restaurant operator.
Q. Where do you reside T
A. Mineral.
Q. Did you see the accident discussed here today between
the , ..ehicle driven by ~Irs. Rackley and the car in which John
Unger was riding when he was ~illed!
page 139 ) A. Yes, I did.
Q. Where were you when the accident happened!
A. I was in front of the High School or beside the edge of
the road where the two cars or truck and· car collided.
Q. How far were you from the accident scene or point of
impact!
A. About four or five or six feet, about six feet I guess.
Q. Would you tell the jury how you happened to be at this
location and what happened just prior to the accident T
A. Well, I was in my pickup truck; I had a cow and calf on
it carrying to the market for a man at ~Iineral, and I had
left the restaurant coming toward Louisa with the intention
of picking up my brother in law at the High School, that was
supposed to be out in front waiting for me around one o'clock
when I got there. I saw this truck when it got in behind me
sometime after I left the restaurant, just where I am not sure,
it was following fairly close and when the time came for me to
st~p in front of the High Schoctl I gave a right hand signal on
the truck and it appeared to me that the truck was getting a
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little closer, so I also gave a slow and stop signal with my hand.
Q. What did you do then f
A. I just sit there and waitedQ. I mean after gh·iug the signal.
page 140 ]
A. I pull(.ld to the right, pulled off the highway.
Q. 'Vas nny part of your vehicle on the high-

wayt
A. No, sir.
Q. How far back fro1n that location, do you recall, seeing

.J

the Rackley vehicle behind you f
A. I "·ould say oh probably a half a n1ile.
Q. Were you obser,·ing the Rackley ,·ehicle prior to your
stopf
·
A. YesQ. How were ~·ou observing itf
..:\.. Through 111y rear view mirror.
Q. Prior to or after you turned off the hard 8Urfare road
what did the RackleY Yehicle do f
..:\.. She pulled on· out into th(.l middle of tht\ highway to n1y
left.
Q. W' ell now, wh(.lre was she in refereuc(.l to your Yehicle
and the intersection entering the High School when she did
this!
A. How far were we frmn the· intersection to the High
School!
Q. Where was she in reference to your ,·ehicle! Was she
beside you, in front or behind you f
A. She was tnore or }(.ls~ behind n1e at that time, pulling out.
Q. She was behind your ,·ehicle T
page 141 ]
A. Yes. sir.
Q. How far was she frmu the intersection at the
High School when this occurred 7
A. I would saY fifteen or twenh· feet.
Q. Is that froiu the beginning· of the intersection or center
of the intersection f What can YOU tell us about that f
A.. I would sa' it was fifteen to twentY feet to where you
could turn to go ii1to the High School.
·
·
Q. The beginning of the intersection, is that correct!
A. Yes.
Q. Did you see her gi,·e any signal at any time f
A. No, I didn't see any.
Q. Can you tell us how far the Rackley \"ehicle g~t in~o the
Unger vehicle's lane of traffic at the time of the collision or
impact occurred t
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A. I would say she was about half way in it, she was astraddle the white line.
Q. Could you tell us in feet how many f~t she had travelled
or any part of her car had travelled in the Unger lane f
A. Travelling toward Louisa, you meant
Q. Into the Unger lane at the time of the impact.
A. How for she was over in the Unger lane!
Q. Yes, sir.
A. Oh, I would say approximately eight to ten
page 142 ) feet, I guess eight feet.
Q. Can you say how far it was from the furtherest part of .her car that extended into the Unger lane to the
edge of the hard surface closest to the High School! In other
words, how much of the road was remaining that she was not
covering!
A. The front of her car, or truck rather, was further over
into the Unger lane than the rear end was, I don't know, I
guess six or eight feet or ma.y be ten feet of pavement Q. Assuming that the road is, I believe the Trooper's testimony was twenty feet, wasn't it f
Mr. Whitlock: Can we agree on thatf
Mr. Purcell: He said it was twenty feet.
The Court: It is in the testimony that the hard surface was
twenty feet.

Q. Assuming the road was twenty feetA. Both lanes were twenty feet f
Mr. Purcell: Oh, no, you mean the two lanes together were
twenty feet.

Q. The lanes were ten feet wide, each. Assuming that the
Unger lane was ten feet wide, can you give the jury the distance of the road that was left on the Unger lane that was not
covered by the Rackley vehjcle t
A. Well, assuming the lane was ten feet wide, I would say
it was approximately five feet left at the front of the truck,
and a little bit less, may be six feet, at the rear;
page 143 ] the truck was on an angle.
Q. Actually it covered about half of that lane, ·it
had gone about five feet in that lane and about five feet of it
was leftt
A. Yes, that is right.

'/
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Q. Now, could you tell the jury how far it was from the
intersection, the beginning of the intersection, entering the
school when the impact occurred, and in what direction it was Y
A. Oh, I would say ten or fifteen feet from the intersection
going into the school.
Q. And is that the beginning of the intersection 1
A. Well, it depends - I don't know what you call the beginning of the intersection.
Q. Where the road begins on the Mineral side f
A. Yes.
Q. And in the direction from which Mrs. Rackley was travellingt
A. Yes.
Q. In order to pass you was it necessary or was it or was it
not necessary for Mrs. Rackley to get off her side of the road T
A. No.
Q. Did you see the Unger vehicle before the accidentT
A. Yes, I saw it about - oh, two or three hunpage 144 ) dred feet up the highway, I glanced up and happened to see it.
Q. Had the Rackley vehicle started to turn into the Unger
lane when you saw the Rackley- or Unger vehielef Had the
Rackley vehicle started to turn T
A. Yes.
Q. Do you know how far it had gotten into the lane when
you saw the Unger vehicle T
A. No, I don't; I know she was pulling up, but I don't know
just ·how far it had gotten over there then; I don't know.
Q. Can you use these little cars here, and call the green one
the Rackley vehicle, and the blue one the Unger vehicle and
describe how the two cars came together, to collide. May be
we had better draw a road1\Ir. Purcell: I thought counsel objected to counsel drawing
roads.
Mr. Whitlock: If you object to this you can say so. I don't
claim it to be to scale, I just want to see if he can give us some
indication- or if you want to draw one yourself it will be all
right.
Mr. Purcell: I have no desire to draw them.
Mr. Whitlock: Do you have any objection to his ~howi.ng it
to the jury on this!
Mr. Parrish: No.
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Q. I am not asking you to put it on to scale or
anything of that kind, because the roadway is not
drawn to scale, but I would like for you to .show the position
of the two cars on the road and where they came together
when the impact occurred.
A. Well, this one was something ·similar to that; this is the
Rackley truck, I believe you say.
Q. That is right, the green one is the Rackl~y truck.
A. And this Unger car swerved to the right some and if
I remember correctly they were both hit on the front something similar to this.
·
Q. When you saw the Unger vehicle at any time just before
the accident or during the accident, did you get a view of the
person under the ·steering wheel, and, if so, tell what you saw
and when you observed this!
A. Well, when the two cars collided or went together, at
the time I was under the impression or thought I got a glimpse

page 145 ]

Mr. Parrish: I object. He asked him what he saw.
The Court: The objection is sustained as to his impression,
you just state what you saw.
Mr. Whitlock: He changed it and said, ''I got a glimpse - ' '
Mr. Parrish·: We object to that.
T.he Court: Just state what you saw, not what
page 146 ]
you thought you saw or anything like that; just
what you can recollect of what you saw. ·
A. I cannot recollect that I saw anything at that particular
time. Something went through my mind that I thought I saw
someThe Court: Are you testifying to what you saw!
Mr. Whitlock: If your Honor please what he thought he
saw would be what he saw; that is the only way we can identify what we see.
.
The Court: The witness just said that he didn't see anything
at that time.
The objection is sustained. You cannot testify to what you
thought you saw, but only what you saw.
Mr. Whitlock: If your Honor please, you are saying that a
witness cannot think.
The Court: If I am saying that, just note your exception.
Let's move along.
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Mr. Whitlock: If your Honor please I want to have the
answer in the record on that question.
The Court: You cannot get it in the rec.ord bepage .147 ] fore the jury.
Mr. Whitlock: Then I ask permission to take
the witness in chambers.
Mr. Purcell: Can't you do it at the end of the witness' testimony!
The Court: I will let you put it in there right now. Let's go
in chambers.
Note: Thereupon, the Court and counsel, together with thf::l
witness, retired to chambers, where the following proceedings
were had:
Q. The Judge has ruled out. the impression, but I want you
to answer the question without saying that you got an impression, if you can.

Mr. Purcell: No, sir. The ruling of the Court has been made
and he wants to put it in the record, he must do it in accordance with the question asked; that is all we will permit him
to do.
Mr. Parrish: The Judge asked him what he saw and he said
I cannot recollect. What you want to do is finish answering
that question.
The Court : He can say anything he wants to in here.
Mr. Whitlock: Without saying he had an impage 148 ] pression.
The Court : Go on and examine him on that
point freely.

Q. Go ahead and tell us what you saw, Mr. Sacra..
A. 'Vhen the two cars, or truck and car, when they ran to..J gether I thought I saw Groom over on the driver's side under
the steering wheel at that time.
Then, the two Yehicles in a few seconds later settled down.
Of course, I had my little boy in the truck with me and he
was screaming and crying, and I ran to the house next door
and used the phone to call the ambulance and State Police,
and when I got back Mrs. Rackley and her daughter, I think
both, were laying on the highway and Mr. Grooms was pinned
,1 or was under the steering wheel and Mr. Unger was sitting on
the floor board of the driver's side with the door open ~d
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his leg hanging in th~ ditch or bank, like that. It was just a
f~w minutes later in checking to see what the injuries were
I found that Grooms was sitting under the steering wheel
and couldn't get out, and I asked him was he hurt bad and
he said he didn't think so, and then in checking furthere I
found out the Unger boy was in bad shape, his legs were
broken and th~ bon~s were sticking out.

v

The Court: All of that answer is admissible except what
he thought he saw; that is the only thing that will be stricken
out, you can bring out the rest of it before the
pag~ 149 ) jury, b~cause that is what he saw, but when he
said he thought he saw Grooms under the steering
wheel, that doesn't go before th~ jury; all the rest of is
proper.
~Ir. Whitlock: Of course, I note an exception to your ruling
on that.

Q. How posith·e were you at the time you observed this
as to who the drh·er was, and in what manner did you express
that posith·eness!
A. ''ell at the tin1e, or as soon as the accident was over,
as I said ~Ir. Grooms was pinned under the steering wheel,
and I found out later that when they brought the Unger
boy to the hospital in Louisa he had died. I then went back
to lliueral, and it wasn't long before the State Trooper came
down and I made the staten1ent, as I said a few minutes ago,
that I saw Grooms under the steering .wheel of the car, and,
of course, afterwards I saw him w1der the steering wheel,
and I didn't know different at the time and it wasn't until './
later that night that I heard Grooms wasn't driving and I
made a statement that I would bet my life that Grooms was
drh·iug the Yehicle when the two collided.
Mr. 'Vhitlock: I don't see how anybody could be any more
certain as to what he testifies to than that.
page 150 ) The Court : · The ruling is the same on that,
what he thought he saw.

*

*

*

*

*

*

*

*

*

*

page 151 )
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Mr. Whitlock: I can ask the same question but you don't
want him to say the impression of what he thought he saw.
The Court: What he can testify to under oath.
Mr. Whitlock: If he can testifv under oath as to what he
thought he saw and was willing· to bet his life on it, can't
he testify to that T
The Court: No. If he can testify under oath that he saw
A under the wheel, that is something else, but he can't do that.
Mr. 'Vhitlock: It looks like that it would be a question for
the jury as to the weight.
The Court: No, it is a question for the Judge as to the
admissibility.
Mr. Whitlock: " .. e note an exception.
Note: Thereupon, the Court and counsel, together with the
witness returned to the Court Room, where the following
proceedings were had in the presence of the jury:

*

*

*

*

*

*

*

*

*

*

page 152 ]

Q. When you saw the Unger vehicle at any time just before
the accident or during the accident, did you get a view of the
person under the steering wheel, and, if so, state what you
saw and when vou obser\"ed it f
...-\. " ..ell, I think I saw page 153 )

Mr. Parrish : If your Honor please The Court: Mr. Sacra, you were told in the
office about this. You testify to what you know you saw, not
what you thought you saw.
A. After the two cars had collided and I went to call the
Rescue wagons and came back, Mrs. Rackley and her daug_hter,
I think, both of them were lying ou the highway, and Mr.
Grooms was under the steering wheel of the Unger vehicle,
and Mr. Unger was sitting on the floor board on the driver's
side with the door open and his leg laying out in the ditch
against the bank, and I checked out to see who was in the
worst shape. Grooms was pinned in the car under ·the steering wheel, and I asked him if he was hurt and he said h~
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didn't think so, but he couldn't get out. We talked to Mrs.
Ratcliff and her daughter, and about that time the ambulance
got there. So, then Mr. Pennington and I~ with some other
men, got Unger out of the back of the car and carried him to
the Louisa Hospital.
Q. Where was Mr. Groom in the car that he couldn't get
outt
A. He was kind of towards the ·door on the driver's side
and between the steering wheel and the front seat.
Q. He couldn't get out on either side t
A. No, he said he couldn't.
Q. Based on what you saw during the accident,
page 154 ) and immediately thereafter, can you tell the jury
your statement as to who the driver of this vehicle
wast
Mr. Purcell : Objection.
The Court : The objection is sustained.
Mr. Whitlock : If your Honor please, I asked him based on
what he saw.
The Court: He described what he saw for the jury, now
the jury can decide.
Mr. \Yhitlock: No, I am asking who was the driver of the
vehicle, based on what he .saw.
The Court : The objection is sustained.
Mr. 'Vhitlock: I note an exception. If your Honor please
this is an eye witness.
The Court: Mr. ''1litlock, I have to~erated this argument
after I have ruled right much today. I am not going to tolerate
it any more.
Mr. Whitlock: Can I put my exception in the record!
The Court : You have already put your exception in the
record. .Move on.
Mr. Whitlock: I note an exception.
Q. Where was the Unger boy in reference to his car immediately after the accident f
A. Immediately after the accident I went to Mr. Spicer's
to call the ambulance and I would say I was gone
page 155 ) probably three three or four minutes, something
like that, and came back. At the time or until
I got back I didn't see but three people, that was the two
ladies and Grooms under the steering wheel of the car; I
found out later was Unger's car, and in talking to the two

48

Supreme Court of Appeals of Virginia

David Sacra

J

ladies and going o\·er and talking to Grooms I saw the back
door was open and l: ng(lr was ntore or less out the back door,
or his legs were banging out the back door; he may ha\Te been
sitting up against tb(l baek seat or sluntped up against it.
Q. 'Yhich back door was thatf
.A. That was the ba('k door on the driYer's side.
Q. Where was thtl lTnger ear with reference to the road
aft(lr the accident f
.A.. The back end of the car was - The ear was headed
toward Louisa, the ba('k end of the ear was in the ditch and
the right front whtl(ll of the car, I belie,·e, was out on the
('dg(l of th(l highway. or close to the highway anyway: it was
sitting ou a slant headed ba('k toward Louisa.
Q. The ear had turnNi around after the accident T
A. Yes, sir.
Q. How far did tht") rngt")r ('81" traYel after the intpact T
.A.. It wasn't far - m<1y be fiye or ten feet.
Q. How far did thtl Rat~kley Yt")hicl(l go after the hnpact f
...-\.. I would say probably may be the same distance.
Q. Do you know how X oland Groonts got out
pagt") 1;)6 ) front undllr the shlering wheel of the rnger eart
A. X o, I don •t, bC~ was still undtlr the wheel
wlll''ll we left to take rngt")r to tlw hospital: I don·t know who
got him out.
·

*

*
CR.QSS

*

*

*

EXA~IIX.ATION

By Yr. Purcell:
Q. l!r. Sacra, whtlrtl was your truck parked in reference
to the interseetiou or in r(lferen('e to the road going into the
S('hool T
...-\.. I was on the opposite sidtl of 22, the opposite side front
where the drh·ewa"\"" is into the sehool.
Q. On the opposite side of the road going into the school f
...-\.. That is right.
Q. ,,~ere you dir(l('tly across fron1 the road going into the
school T
A. Xo.
Q. Where were you with refereuee to the road into the
sehool! \Yere \OU toward thE' :Yineral side of it .!.. That is right.
.
Q. If so, lwu:muchl
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A. Probably fifteen or twenty feet.
Q. You were fifteen or twenty feet 011 the 1\Iineral side
of the road going into the school and 011 the right side of
22!
page 15 7 ) A. Coming to Louisa, yes.
Q. And you say your truck had pulled completely off the road f
A. That is right.
.
Q. And you had both rour front and rear wheels were off
th(.l hard surfac~, all four of them t
.A.. Yes, sir.
.
Q. Now, fifte~n or twenty feet, you are measuring that
fron1 what sid~ of th(.l road leading in the school f Would it
b(.l the n1iddle line or edge of the hard surface of the road
leading into the school or what f
A. ,,. . ell, when I speak of the driveway into the school I
:'peak of the drh·eway from curb to curb.
Q. Fron1 curb to curb t
..-\. That is up in the drh·eway where two cars can barely
pass. Of cours(.l, out at the highway it is wider.
Q. 'rhat ar(.l you n1easuring that distance from f
A. On the curb on the side of the drh·eway next to Mineral.
Q. An extension of the drh·eway, is that what you are
saying!
A. To the drh·eway where you square off to go into the
school.
Q. The curb doesn't extend all the way to the road, does
it'
page 158 ] A. No, I don't think so.
Q. ,,. .hat you are saying is that if you extend
the eastern n1ost part of that driveway you would be fifteen
feet east of that point f
A. I would say that the front of my truck was fifteen to
twenty feet from the n1iddle of the driveway going into the
High School.
Q. Fifteen or twenty feet from the middle of the driveway!
A. That is true.
Q. That is if you drew a middle line between the two curbs f
A. That is right.
Q. You would be fifteen or twenty feet east of that point f
A. Toward Mineral, yes, sir.
.
Q. '\hen you saw the Unger vehicle you say it was some
two to three hundred feet from you f
A. Yes.
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Q.
not!
A.
Q.
A.

And it was proceeding in an easterly direction, was it

Yes, toward Mineral.
Going toward Mineral!
Yes.
Q. And at that time the Rackley vehicle was in
page 159 ) the process of making its turn, is that correct!
A. I don't know - Turn where!
Q. Into the school!
A. I didn't know at the time, no I didn't know. I assumed
she was going to the school, she pulled out into the middle
of the highway as if she was going that way.
Q. As a matter of fact when· you testified on your direct
examination you have described her as already having proceeded half way across the east bound lane!
A. Yes.
·
Q. And at that point the Unger vehicle was some two or
three hundred feet away!
A. Something like that, yes.

~Ir. Whitlock: At what point!
Mr. Purcell: He has described it!
Mr. Whitlock: I don't know what you mean, the point
she was across in the lane or when she started to turn, and
I don't know whether he does.
Mr. Purcell: May it please the Court, I am examining this
witness.
~Ir. Whitlock: I object to the question unless he clarifies
the point when he says that was.
Mr. Purcell : The question has. been asked
page 160 ) and answered.
The Court: Mr. Sacra, did you understand the
question that was asked you, the ·last one f

A. I don't know which point he was talking about, no.
Mr. Purcell: Would the reporter please read the last question and the last answer.
Note : The reporter thereupon read the last question and
answer.
Mr. Whitlock: I think it should be clarified as to what he
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is referring to. Whether the point she had gotten to in the
lane or the point she started from.
Mr. Purcell: If Mr. Whitlock can tell me how to cross
examine this witness.
·
The Court: He said at that time, he means at that point.
Is that the way you understood it!
A. I assume now it is the point-when the Rackley car got
half way across the white line. That is what you meanT
Q. That is right.
A. It was across the white line when I looked up.
Q. And you have described that distance as from two to
three hundred feet away T
A. Something like that.
Q. How far was the Rackley car across the
page 161 ) white line at that point when you saw the Unger
car two or three hundred feet away!
Mr. Whitlock: If your Honor P.lease the witness has already answered the question that the vehicles collided when
the Rackley vehicle was half way across the Unger lane.
Mr. Purcell: May it please the Court, this is cross examination, he has no right to argue before the witness to suggest
an answer to the witness .. I object to it.
The Court: Mr. 'Vhi tlock, I believe you are the only one
that is confused.
Mr. Whitlock: I am confused if the· answer is that the
Rackley vehicle was half way across the Unger lane when he
looked up and saw the Unger car.
The Court: The answer is in the record· and the jury has
the answer.
Mr. Whitlock: The question is not clear because we don't
know what point they are referring to, whether it is the point
when she first got across the white line.
The Court: Let's move on, the witness said he understands
the point.
Mr. Whitlock: Let him answer the question.
page 162 ) The Court: He did.
Q. Mr. Sacra, when these two cars collided didn't they both
go right straight up in the air T
A. I couldn't truthfully say as to whether both did, one of
them went up in the air.
Q. Didnt you describe this accident to the State Trooper
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in that ,·ery language! That when these two cars collided they
both Wt.lnt right straight up in the air!
Mr. ,,.hit lock: If your Honor please that is a question that
wa8n ~t co,·ered bY ntY exantination and he tak<'s hin1 as his
witn<'8S on that, ~1ud li<' ~an ~t contradict hin1 or cross exan1ine
hint on that.
Th<' Court: The obj<'ction is o\·erruled.
Yr. \Yhitloek: I note an exception.
A. I don ~t think I told hint they W<'nt straight up in the
nir. I told hhn I thought the rnger ear or both ears went up
in the air. It all happt.\nNi quickly~ I couldn •t truthfully say
what happened. it wa~ just a tnatter of a second.
~lr. \Yhitlock: I assunw that coutH~t.ll will not let the witness
tc.)stify as to what he thought h<' saw.
The Court: Go ahead with your exan1ination.

Q. Do you driYt.l an autotuobile!
.:\. That is right.
Q. How long haYe you been driYing!
pagt.l 163 )
A. About twt."lllt\ Yt."lars.
Q. Can you state t"o the jury how fast the l ... nger
\"t.lhidtl was driYing wlwn this accident happened t
_-\. I c.an only gtwss: of eourst.l. I was sitting still and I only
saw tlw rnger Yt.lhielt\ one titutl. that was when I glanced up
hec·aus(• nty purpos(• to start up with was to pick up Jimmy
Hitt)r. whtln I glanet.ld up and when I saw the Rackley car pull
up ht."lside Jllll and wht.)n I glanced up the road that is when I
::'aW th(• ruger car COIUing ~I r. \\l1itlock: If your Honor please, there are witnesses
thar can gi,·e au t_"lStimatt_"l of the speed without guessing, and
it is not proper. I don't know what the answer is, but if the
witness can only gue~~ I don"t think it is proper.
The Court: ~lr. Sacra, c.an you approximate the speed of
th<· two ,-ehicles. or either of them!

.A. I can guess as to how fast they were going, that is all
I can do.

The Court: Can you give an approximation f

Lillian B. Unger, Administratrix, Etc. v. Ressie H. Rackley 53

David Sacra
A. Well, it would only be a guess.

The Court: You may proceed.
Q. hir. Sacra, didn't you tell Trooper Eckard in the in-

vestigation of this accident that this Unger vehicle
page 164 ) was flying low just prior to this accident f
Mr. Whitlock: If your Honor please the witness has
answered a question that was brought out by counsel for the
defense, in no way in our direct examination did we ask the
witness that question. Now, he is asking him a question to
contradict him or to bring in some different statement that
certainly would not be binding on the plaintiff, if there were
such a statement made.
Your Honor ruled this morning that I couldn't ask my
witness about a statenu~nt that was made at a different time
because he was my witness. Now, on this issue as to the
speed of the vehicle I didn't ask this witness any questions
about that, and because the witness has made no statement
as to speed in his direct testimony any statement he makes
now would be as a witness for the defense.
The Court:. Mr. 'Vhitlock, I explained this before. This
witness, lir. Sacra, was put on the stand as your witness, he
testified as your witness as to what he saw and observed and
what he knows about the accident. Now, that
page 165 ) n1eans that the cross examiner can cross examine
hin1 on anything that he saw or observed as to
the accident without the witness becoming their witness, and
if they hcn·e any evidence he has n1ade inconsistent statements
thev can exan1ine hin1 about other statements he made without· taking him as their witness. It is all relevant to the
direct testimony.
Mr. Whitlock: Your Honor please, They haven't brought
out any evidence that he ntade any statement on his examination that would be inconsistent with what he stated previously.
The Court : The objection is overruled.
:\Ir. 'Yhitlock: I note an exception.
Q. Didn't you tell the Trooper when he questioned you
about this accident that the Unger vehicle was flying low.
A. I don't recall telling him that; I do recall telling him /
that I thought the car was doing seventy or seventy-five miles j
an hour.
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Mr. Whitlock: If your Honor please, that is gettingThe Court : The obj<'ction is overruled.
~lr. \Yhitlock: Can I state n1y objection in the record f
The Court: For the record, yes.
page 166 ] Mr. 'Yhitlock: You are admitting now opinion
from this witness wben he saYs that he doesn't
know and it will ha,·e to be a guess and the witness said that
he thought so and so, and when I asked hin1 who he thought
he saw driving you ruled that I could not ask him that.
The Court: Mr. ''nitlock, before the jury don't comment
on rulings n1ade in chan1bers.
llr. 'Yhitlock: That was the ruling before the jury.
The Court: If you want to put an objectiou in the record
YOU maY' do so.
· ~lr. Whitlock: I object and except on the ground that this
is what he thought and would ha,·e to be a guess, and note
an exception.
The Court : Go ahead.
Q. Can you tell the jury thl"' speed of ~Irs. Rackley's vehicle,
:Yr.A. Xo, I cannot say for sure: she wasn't going \ery fast.
Q. 'Yould you say it was five or ten miles an hourf
...-\.. I don't in1agiue it was much oYer ten.
Q. Xow, when you Wl"'llt back to the l·nger vehicle you found
Mr. John ruger in the back seat of the car, as I
page 167 ) understand your description!
A. In thl"' floorboard of the back.
Q. ".ith his legs partl~· out of the left rear door!
..:\.. Of the drh·er ·s side, yes.
Q. On the drh·er·s side, and the door was partially open f
.A. That is right.
Q. Did you hear Mr. Bailey's testimony here this n1orningf
.A. Yes, sir, I did.
Q. He described, according to n1y recollection, that Mr.
r nger ·s shoulder and face was OYer the back part of the front
seat. Is that different fron1 what you are telling the jury!
.A. X o, either you or I misunderstood. I understood him to
say the shoulders and head were laying up against the back
of the front seat; that is what I understood him to say.
Q. .All right, you didn "t understand him to say his face and
shoulders were on the back of the front seat f
·
·
A. The back of the front seat I assume is the back par~
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that your knees rest up against when you are sitting in the
back seat.
Q. That is what you consider to be the .back of the front
seat!
A. I said he was sitting in the floor board with
page 168 ) his two legs partially hanging out the back door
and that his body and head was laying either
toward the back of the front seat or laying over on the seat
of the back seat, I am not just exactly sure where his shoulders
and head were, it was one of the two places, but he was
sitting in the floorboard.

*

*

RE-DIRECT

*

*

*

EXA~IINATION

Bv ~Ir. \Vhitlock:
..Q. ~Ir. Sacra, so that we might clarify the position of the
Rackley vehicle on the road when you saw the Unger vehicle.
'yould you tell the jury where the Rackley vehicle was on
the road when you saw the Unger vehicle!
::\lr. Purcell: Objection. That is improper rebuttal, the
question has already been asked and answered.
The C'ourt: I will let him ask that. The objection is overruled.
Mr. Purcell : Exception.
A. Repeat your question.
Q. Can you tell us, to clarify it. for the jury, where the
Rackley Yehicle was on the road when you first saw the Unger
,·ehicle f
A. 'Vell, the Rackley ,·ehicle was moving out from behind
me and pulled up beside me, I looked across the
page 169 ) field to see if this boy was coming out the school
and in the me~ntime I glanced back up the road
toward Louisa and saw the Unger vehicle, when I saw the
,·ehicle- when I saw the Unger vehicle the Rackley vehicle
was fifteen or twenty feet, I thought I stated, or meant to
state it was fifteen to twenty feet from the driveway when the
two cars collided.
Q. \Vith reference to the Unger lane can you state how far
it. was over in the Unger lane, if it was over in the Unger
lane when you first saw the Unger vehicle!
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A. No, I don't know, I can't say how far; I know when
the accident happened she was approximately astraddle the
white line or half way in the Unger lane.
Q. Do you know wh~ther the Rackley vehicle was in the
Unger laue at all when you first saw the Unger vehicle!
A. Yes, she was in it for a little bit, but she wasn't half
way across the line; she had to be over in it some because
when she started pulling around she started going in the
other lane then, but how far I don't know; it wasn't much.
Q. 'Y'as any portion of your truck on the hard surface at
that time.
Mr. Purcell: Objection, he has already been asked and
finswered that question.
The Court : Yes, sir. Do you n1ean before he
pagl\ 170 ) stopped f
~Ir. 'Vhitlock: At the time she started to turn
o\·er into the rnger lane; at the time she started to turn
o\·er in the {Tnger Ian(\. I want to kno".. if any part of his
n~hicle was on the hard surface road at that time.
The Court: .All right, go ahead.
A. I don't think so; I cannot answer that for sure, but I
c.lon 't think it was.

*

*

*

*

*

RE-CROSS EXA:\IIKATION'
Bv ~Ir. Purcell:
•Q. \\.as your vehicle stopped when this collision occurred!

A. Yes,sir.
Q. Had it come to a full stop!
A. The switch keY was cut off.
Q. And you were.looking for your nephew across the way
t•ontiug from the school!
A. That is right.
Q. You. have stated some distance and described it in feet.
Did you make any nteasurements!
A. No.
Mr. 'Vhitlock: If your Honor please this is not in response
to my examination.
Q. Did you make any measurements at all.
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page 171 )

The Court: I think that is true. If you want
to examine him on anything Mr. Whitlock brought
out when he took him back that is all right..
Your answer to Mr. Whitlock's question was not based on
a n1~asurement, is that right f
A. Yes, sir.
llr. Purcell: I understand he made no measurement f
The Court: H~ said that.
Mr. Purcell: No further questions.

*

*

*

*

*

llr. "-rhitlock: May it please the Court we next want to
was

introduc~ th~ d~position of G~orgia Porter Musser, who
r~siding in Arizona at th~ time the deposition was taken.

Xote: The follo"ing proceedings were had in chambers
with reference to objections to the deposition of Georgia
Porter Musser.
Mr. Parrish: In connection with the deposition of Mrs.
Georgia Porter Musser, which was taken pursuant to notice
given by plaintiff on December 3, 1962, the defendant,
by counsel, wishes to ·making the following
page 172 ) objections to questions and ·answers:
Mr. Whitlock: If your :aonor please, we take
the position that any objections to be made should be made
at the time the deposition was taken, so we could have
knowledge and could ha,·e pursued the question in a different
manner or on a different theory. 'C'nless there was some objection made at the time the deposition was taken we do not
think it would be proper.
The Court: My practice has always been to pass on objections when the depositi~ns are to be offered.
Yr. Parrish: And that is my position, but nothing was
said between Mr. 'Yhitlock and me when we arranged to be
taken that the objections were required to be made at the
time the deposition were to be taken, and on the contrary it
has been my uniform experience to make the objections when
the depositions were offered.
The Court: That has been my practice.
Mr. Parrish: Not only that, but nearly all depositioDS are
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taken out of the State where the counsel for the
page 173 ) party cannot be present, and counsel, who are
present, are not familiar with the issues or the
rules of evidence in this State, and for that reason all objections are reserved.
The Court: Very often the objection is shown in the deposition, but it does not have to be.

*

*

*

*

*

The next question. ''Had you observed the
page 174 ] Unger Yehicle travelling by your house on prior
occasions f '' 'Ve object to that as irrelevant, the
observation on prior occasions not being of any value in this
case, and for that reason I will object.
The Court: I will sustain the objection.
1\lr. 'Vhitlock: Judge, she is identifying this vehicle from
a distance and the basis on which identification is made would
certainly be material, and that is the basis of that question.
The Court: That wasn't asked before, it was asked afterwards, you will notice. I think that is immaterial.
!\lr. Whitlock: Your Honor, don't you think to show that
she is familiar with th(l vehicle and had observed it on other
·
occasions is material.
The Court: It is immaterial standing alone.
~Ir. 'Vhitlock: It is not standing alone; all the other evidence stands with it.
The Court: Go ahead.
Mr. 'Vhitlock: I note an exception to the ruling.
Mr. Parrish: The next question is objected to on
page li5 ] the same ground. Other similar instances are not
any indication of what the party was doing on
this occasion.
The Court : I agree.
Mr. ''7Jlitlock: If your Honor please, the question to be
determined is whether or not this vehicle was travelling at
an exc~ssive rate of speed. If it was travelling on this occasion as it had on other normal occasions it would seem .to
be material to establish the speed on this occasion.
The Court : All right, note your exception.
Mr. Whitlock: We think, too, on both occasions that the
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objection should be made at the time the question was asked,
and note an exception to your ruling.

page 176 ]

*

*

*

*

*

*

*

*

*

*

Note: Thereupon, the deposition was read to the jury.
JOHN UNGER, SR., .
another witness called on behalf of the plaintiff, being first
duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
By Mr. '\Vhitlock:
Q. Your name is ?vir. John Unger, is that correct!
A. Yes, sir.
Q. And you live at Mineral f
A. Just outside of Mineral.
Q. And you are operating a service station near Mineral,
do you not!
page 177 ) A. That is correct.
Q. And how old are you, Mr. Unger f
A. Fifty-three.
Q. Fifty-three!
A. Yes.
Q. And you are the father of Johnnie ·Unger, who was killed
in this accident, is that correct Y
A. I am.
Q. Did you go to the scene of the accident before the cars
were removed!
A. I did, sir.
Q. Had the people that were riding in the cars been moved
or gone or not! Were they still there when you arrived f
A. They had taken John away and one woman, I believe
I saw one of the women and Noland Grooms.
Q. Where was Noland Grooms!
A. Noland was laying over on the side by the High school,
stretched out.
Q. He had been taken out of the cart
A. Yes, he was.

*

*

*

*

*
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page 179 ]

*

*

*

*

*

Q. Can you ttlll thtl jury how ntuch distance there is between
the front seat - th~ back of the front seat where your back
would be if you w~r~ at th~ drh·~r 's wheel - and the steering
wheel at this titntl, or tht'~~ titutl innutldiately after the accident T
A. You ntean liktl I ant sitting here and this part here is
the steering wheel f
Q. Yes. sir. How close were they!
Mr. Pur<'ell: May it pl~as~ tht'~~ Court, w~ are going into
:ouppositiou. It dt.llpends on when this was done. We don't
know whtltht:'r it was done at the S<'en~ or when it was done.
The Court: I undN·stood the question was at the time of
tbe accident.
pngt'll 180 )
Mr. Whitlock: Yes. I asked hint if he knew
the distanl\t'll at the thue of the a<'cident.
A. At the tinte of the accident f No.
Q. You don "t know what it was .then'
A. I wasn •t there whNl theY extracted the n1an there that
tht'~~Y daim "·as in there.
·
Q. Do you know the distanct'~~ when you got t11ere 1 Do you
know the distance fron1 the steering wheel.
llr. Puret:'ll:
tion.

Objt'~~<'tion.

He bas already answered the ques-

By The Court :
Q. Had the people bt:'t:'ll rento,·ed from the ear when you
got. there!
..-\. The pt:'ople, yes. sir.
Q. Did you measure the distance from the back of the front
st:'at to the steering wheel before the ear was mo\"ed away
from theref
A. Xo, sir.
Q. You didn "tf
A.. No, sir.
Q. Did you observe it before it was moved away!
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A. I observed it, I ~aw the car.
Q. Did you observ€' how far th€' steering wheel was from
th€' hack of the seat!
A. Just approximately.
page lRl ) Q. Before it was moved T
A. Yes, sir. Th€'re was approximately about
that n1uch, about tlne(l or four inches, that is all I could say;
I just judged that th€' point toward th€' door looked a little
further than the oth€'1._
~Ir. Purcell: \Ve object to that answer as having no probative value and moYe to strike it out.
The Court: He said approximately. The objection is overruled.

Q. Do you know where the house was in which Georgia
lived at the tin1e of the accident!
A. At the tin1e of the accident she was living on tl1e right
hand side of the railroad track as you go into Louisa.
Q. Do you know where that house is t
A. Yes, sir.
Q. Can you tell the jury approximately how far that house
is fro In the highway!
A. Fron1 the highway, I would say approximate to hundred
feet, may be a little n1ore or less. You are talking about
straight out to the highway frmn the house, aren't you T
Q. Yes. Say the front door of the house, is it or is it not
,·isible fron1 the highway at that location in front of the
house!
A. Yes, sir.
page 182 ) Q. Can you tell the jury approximately how far
it is fron1 that house to the scene where the accident accurred!
A.. The exact n1easuren1ent I couldn't; approximately I
could.
Q. Approximately how far!
A. Approximately three hundred and fifty feet, because it
goes on an angle to the house, this way, tnay be a little more
or less. I could verify that on an angle.
~fusser

*

•

*

*

*
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page 184 )

*

*

*

*

*

CROSS EXAAIINATION

By Mr. Parrish:
Q. Mr. Unger, y-ou said that when you got to the scene of
the accident that your sou had already been ren1oved f
A. That is what they told tne; they told me he had a broken
leg.
Q. He wasn't theref
A. I didn 't see him.
Q. And these obserYations you have testified to as to the
skid tnarks and th(:' distanc!l of the wheel front th(:' seat and
any others, are guesses n1ore or lt\ss, aren't they T You didn't
n1ake any n1easuren1ents f
..:\.. xo: there is no guess to it, I walked OYt r and looked at
that.
Q. You didn't n1ake any nteasuretnents, did you f
A. I didn't n1ake any Ull asuretnents, no, sir.
Q. And the Groon1s boy had already been repage 185 ) nlo,·ed frmu the car!
A. The Groon1s boy· was laying on the High
School on the lawn; I don't know what was under hin1.
Q. You didu 't see hhn in th(:' carT
A. I didn't see hhn in the (lar, no, sir.
Q. And you don't know what his position was in the car
or in relation to the front seat f
A. No.
1

1

lfr. Parrish: No further questions.
~Ir. ""hitlock: That is all.
~lr. Parrish: Just one other question.

Q. Isn't there a railroad en1banktueut between the ~fusser
house and the highway f
.A.. I don't know wheth(\r vou would call it an embankment
or not, but you can see all the way across and see the whole
house!
Q. It is three or four feet high, isn't itf
A. I never measured that either.

*

*

*

*

*
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*

*

*

*

*

The Court: I understand that you rest
page 188 ] subject to the view T
1.Ir. Purcell : '" e desire to see the Court in
chambers.
The Court: All right, sir.
Note: Thereupon, the Court and counsel retired to chambers where the following proceedings were had:
1.Ir. Parrish: If your Honor please, the defendant, by
counsel, n1oYes the Court to strike the evidence o_f the plaintiff and enter sunuuary judgn1ent for the defendant on the
ground that no actionable negligence has been show·n, which
could support a \·erdict in this case, and if the jury brought
in a ,·erdict, as the case now stands, we submit the Court would
ha,·e to set it aside.
It is alleged that Xoland Grooms was driving the car in a
reckless tnanner, and even if Groonl wasn't driving, but
plaintiff's decedent, John Unger was, that the defendant was
guilty of negligence, which was the proxin1ate cause of decedent's death without any negligence on his part.
'Ye subn1it seriously,your Honor, there has been
page 189 ) no proof of anything by this _plaintiff except that
there has been an accident; the only evidence as
to the speed of the defendant, the tnaximum is ten miles an
hourMr. \rhitlock: I don't allege any speed, you can pass over
that.
~Ir. Parrish: That is by the plaintiff's own testimony, and
the only evidence as to the manner in which the turn. was
being n1ade, according to the Trooper, whom the plaintiff
called, was that we were tuaking a turn into the entrance.
On the other hand the e\·idence of the plaintiff shows that
at the tin1e this lady made this turn the Unger vehicle was
three hundred feet away and continued on without any effort
whatsoever to avoid this collision with this lady's truck, which
at that time was in the lane crossing the highway.
There is no evidence that the defendant did anything
wrong; no violation of speed or improper turn; there is no
evidence that she made a sudden turn without a signal. The
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only evidence on the question of a signal was negative, that
it wasn't seen by the witness Sacra, but he was in.
page 190 ] a position that if a hand signal or a light signal
had been given that he could not have seen it off
on the side of the road.
In other words, th~rCl is no basis to submit this case to the
jury; there is no inf(lrence of any negligence that can be
drawn on behalf of thCl plaintiff.
~lr. Purcell wants to add to what I have said, but we are
not n1aking this n1otion as a n1atter of formality, we are
n1aking it seriously, and respt:'ctfully submit there is no basis
upon which to submit this ease to the jury.
?\lr. Purcell: I havCl just two points, which will be very
bri(lf. I think tht:' evidenc(l of· thC:l plaintiff also shows that
tbt:' plaintiff's decedPnt was guilty of contributory negligence
and was assuming thC:l risk in,·oh·ed in this collision, and we
have the cases on assun1ption of risk. I am sure your Honor
is familiar with them.
!\lr. "Whitlock: If :.11our Honor please, I will be glad to
answC:lr this motion if nf.lC(l~sary, hut I think any motion is
ridif.lulous. The e\·idC:lnC(l bC:lfOrC:l the Court is that the defendant had gotten off her side of the road, makpage 191 ) iug a turn without giving a proper signal, and
had failed to go to the. n1iddle of the intersection
in n1aking the turn. a~ required l1y law, and there is no evidenf.le bClfore tlw Court hut that the rnger vehicle was travelling at a spCled within tlw spCled lin1it; therCl is no evidence
lwfore the Court that thC:l {Tnger vehide was being driven by
,John lTnger, all thCl e\·idencC:l and the infprences to be drawn
frmn it at this point show that Grooms was driving it.
C'C:lrtainly thPre is no Pvidence of any negligence on the
part of r·ngPr, and no C:l\·idence of any negligence on the part
of thC:l l~uger ear. All of th~ evidencC:l is that it was travelling at a reasonable speed.
" ..e think that the e,·idence shows that llrs. Racklev was
negligent as a matter of law. There are ample eases to· show
that where a person i~ off th(lir side of the road without explanation, or where thC:ly are making a turn without giving a
signal, and where they n1ake a turn without going to the center
of the intersection and n1aking the turn around the center all
of those ar(l wrongful acts and are undisputed,
pagE' 192 ) and the physical e\·idence shows they were committed.
.
·
·
I don't think there is any question but that the negligence
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of the defendant is clt?ar and apparent, and I think there is no
doubt but that as a matter of law she was negligent.
If your Honor wants any authorities that she was negligent as a matter of law, I will be glad to show you those
authorities.
Mr. Parrish: I would like to say this: The cases Mr. Whitlock has in mind about going to the center of the road and
making the turn are old cases and are no longer applicable.
As for being negligent by being on the wrong side of tht?
road, where you are going down the road, they are not applicable where you are making a turn.
1\Ir. Whitlock: All of those are statutory.requirements and
they are right here in the Code.
1.Ir. Parrish: As a matter of fact, plaintiff's own witness,
Trooper Eckard, testified that a car going into the school
from 1.1ineral would ha,·e fo1lowed the rout<' that ht? claims
the defendant took.
1.fr. ''Thitlock: I don't believe that is true.
pagP 193 J HP couldn't testify to where she was, but in
de~cribing the' scene ht? did refer to the left side
a~ being thP side which was travell<'d hy cars coming from the
direction of 1\Iineral; he didn't ~av Mrs. Racklev was travelling in that area. The evidPncP sho~\"S she was fifteen to twenty
feet this side of that area from the center, that is what Sacra
said.
~fr. Purcell: Regardlt:'ss of right of way w·here a car is
going at a speed of 8<'\"enty-fi,·e miles an hour it forfeits all
right of way. ThP e\·idence in this case, the plaintiff's evidence in this case, is that the' car was going seventy-five miles
an hour.
1\I r. 'Vhi flock : Where do you get that from T
~Ir. Purcell: That is what Sacra said he told the officer.
Mr. \Vhitlock: He was vour witness when he testified to
that; I didn't ask him anything about the speed.
Mr. Purcell: He was your witness, he was under cross
exan1ination.
The Court: Gentlemen, this motion to strike, as always, you
have to consider the evidence in the most favorpage 194 ) able light to the plaintiff. To do that it presents
a close question as to whether or not actionable
negligence has been shown on behalf of the plaintiff, whiQh
was the proximate cause of this collision.
The evidence for the plaintiff does show at this point that
the defendant was .making a left hand turn; there is no direct
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evidence, as I recall, at this stage whether she gave a signal
or not, the only eye witness as to the accident was a truck
in front of her parked on the side of the road, and he said
that he looked back through his rear view mirror and said he
didn't see any signal given for a left turn. The defendant
in making a left turn must see that it can be done in safety.
The evidence on that is that she didn't see the oncoming car
until she had started to make her left turn and at that time
it was two or three hundred feet west of herMr. Purcell: There is no evidence about that at all, Judge.
~lr. Whitlock: Sacra's evidence is that she had visibility of
six hundred some feet.
The Court: As to the driver of the plainpage 195 ) tiff's vehicle, the evidence of the plaintiff is in
conflict on that. The evidence shows here that
the Grooms boy was on the driver's side of the car, that he
was taken out from the driver's side of the car and that the
other person in the car was also on the left side of the car
but was thrown to the back of the vehicle. One of the plaintiff's witnesses testified that Unger was the driver of the car,
that was the plaintiff's witness ~{r. 'Vhitlock: Who testified to that!
The Court: Mr. Eckard. Mr. Eckard, the first thing on the
stand said that he was the driver of the car and you never
contradicted that. But, any way I am not going to strike
the evidence at this point. I do think it is a very close case
and if a verdict goes against the defendant I will seriously
consider this evidence further, but at this stage I am going
to let it go to the jury.

*

*

*

*

*

*

*

*

*

*

page 196 )

Mr. 'Vhitlock: Your Honor, I didn't observe that answer
of ~Ir. Eckard's, and ~Ir. Eckard says he didn't intend to
make any such answer as that; that he doesn't have any knowledge of who the driver was, and I would like to move the Court
to give us an opportunity to reopen our case and clarify·it
from Trooper Eckard.
Mr. Parrish: We object to that, your Honor, as·untiinely.
The plaintiff has rested his case and now, in effect, he is asking

Lillian B. Unger, Administratrix, Etc. v. Ressie H. Rackley 67
for an opportunity to impeach one of his own witnesses and
the time to clarify any ambiguity, if there was any, was when
the witness was on the witness stand and not after he had a
chance to discuss it with the witness.
page 197 ) Mr. Whitlock: If you are assuming that I said
anything to Trooper Eckard that would make
him change his statement~Ir. Parrish: I didn't say that, I don't think anybody could
make ~{r. Eckard change his statement.
~{r. Whitlock: I am sure the Court wants justice done
and I feel like all counsel should want it, and I think the ends
of justice would require that any inadvertent error in the
·
record should be clarified.
The Court: Mr. Eckard, do you desire to clarify any part
of your testimony!
A. Yes, sir, I think that I should do that.

The Court: In what way!
A. In that this statement that the car was driven by Unger
was said inadvertently, it was meant to be the Rackley vehicle
and Unger vehicle. I realize that the drivers are something
I didn't see, and I don't know who the driver's were other
than from circumstantial _evidence and hearsay.
The Court: I believe you did testify that in your
tion that you found that Grooms was driving-

investiga~

Mr. Purcell: No, sir.
A. From my investigation I found that Grooms
page 198 ) was not driving.
Mr. Purcell: That is going to require going into
that, if you permit him to change his testimony.
Mr. Whitlock: I would be willing for you to do that if he
can testify from his own knowledge.
Mr. Purcell: He doesn't have to testify from his own knowledge he can testify from the results of his investigation.
~lr. Whitlock: He cannot testify what his opinion is before
this jury, he has to testify to facts within his own knowledge.
The Court: If the witness wants to go back on the stand
I will let him go back on to correct his testimony.
Mr. Purcell: Then, we are certainly going to ask him as
to the results of his investigation.
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The Court: I think it is admissible.
Mr. \Vhitlock: It is not proper for him to give opinion.
The Court: If he can state it as a result of his investigation
as a police officer.
Mr. \Vhitlock: But he cannot give opinion.
page 199 ]
The Court : No.
1\lr. Purcell: \Ye are going to ask what his
conclusion was as to the driver.
The Court: Yon can ask him if he made an investigation
as to who was driving, and, if he states that he did, then
you can ask him what his investigation disclosed.
Mr. Whitlock: But he cannot give opinion.
The Court : No.
Mr. Whitlock: If he knows.
Mr. Purcell: Mr. ""hitlock, you make your objection at the
proper time.
~Ir. Whitlock: I think this is the proper time.
Note: Thereupon, the Court and counsel returned to the
Court Room where the following proceedings were had in
the presence of the jury:
TROOPER J. C. ECKAR.D,
recalled as a witness on behalf of the plaintiff, was examined
and testified as follows:
DIRECT EXA!\IINATION
By ~lr. \Yhitlock:
Q. Trooper Eckard, it has been stated that in one of your
answers you n1ight have referred to John Unger
page 200 ) being the driver of the rnger vehicle. \Viii you
tell the jury whether. or not you have any knowledge and can testify as to who the driver of the Unger
vehicle wasT
The Court : You have asked a right broad question, now.
:Yr. Purcell: He certainly has. He has knowledge all right,
and I have no objection to his testifying fron1 his knowledge.
Q. Can you tell the jury from your own knowledge, from
facts you know, as to who the driver of the vehicle ·was!
A. I made a statement when I was on the stand awhile
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ago inadvertently that I said Unger was driving the vehicle.
Of course, I didn't see the accident, I wasn't there.
Q. Can you say from knowledge that yo~ have of your own
knowledge, now, as to who the driver of the vehicle was! You
can answer that yes or no, I assume.
Mr. Parrish: He doesn't have to answer yes or not.
~lr. Purcell: No, sir, and may it please the Court this is
his own witness. Is he to be permitted to restrict his answers.
By The Court:
Q. As I understand it ,Mr. Eckard, you didn't see the
operation of either one of the vehicles and, therefore, you
have no personal knowledge of who was operating either
vehicle!
page 201 ) A. That is correct.
The Court: That goes into the· explanation you asked for.
CROSS EXAMINATION
By Mr. Purcell :
Q. Mr. Eckard, you did make an investigation to determine who was. the driver of this vehicle, did you not!
A. Yes, sir.
Q. And from that investigation who was the driver of the
vehicle!
Mr. Whitlock: If your Honor please, I think what counsel
should ask Mr. Eckard is if he knows any facts that this jury
should consider.
·
Mr. Purcell: I will reword it.
Q. Mr. Eckard, what did your investigation disclose as to
who was the driver of the vehicle Y
Mr. Whitlock: He just answered that he didn't know who
the driver was.
The Court: The objection is overruled.
A. I made an investigation to try to determine who the
driver of the vehicle was. Of course, in my investigation that
would be one of the things I was interested in. I found out
first of all that there were two people in the vehicle and I
talked to the otbe~ party, Nolan Grooms -
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page 202 )

Mr. Whitlock: I think that would be hearsay.
The Court: Just answer the question. Did you
make an investigation of who the driver of the vehicle was,
and, if so, just tell what your investigation disclosed f
Mr. Whitlock: If your Honor please, the witness has said
he doesn't know who the driver was and stated to the Court
that he wanted to clarify his former testimony in that respect.
The Court : The witness says he doesn't have any personal
knowledge, and now he says that he did make an investigation
to determine that.
Mr. Whitlock: I object to the question if it takes into consideration anything other than facts that this witness knows
of his own personal knowledge.·
The Court: Answer the question.
A. My investigation disclosed that John Unger was driving
the vehicle.
Mr. Whitlock: I note an exception.
Mr. Purcell: Mr. Whitlock was talking at the same time as
the witness. May I ask the court reporter to read back the
question!
Note : Here the question and answer last
page 203 ]

Mr. Purcell: That is all.

· RE-DIRECT EXAMINATION
By Mr. Whitlock:
Q. In your investigation you are relying on statements
made by Noland Grooms, are you not f
A. Partly.
Q. Are you relying on statements made by anyone other
than Noland Grooms f
A. Partly.
Q. Are you relying on physical facts that you observed or
that you saw or know of your own knowledge!
A. Yes, sir.
Q. But you don't know from what you observed as to who
the driver was!
Mr. Purcell: Objection, your Honor.
The Court : The objection is sustained; this is your witnes~.
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Q. Your investigation disclosed that Noland Grooms was
pinned under the steering wheel after the accident, did it not f
A. My investigation disclosed that Noland Grooms was
under the steering wheel.
Mr. Purcell : Your Honor, he is trying to impeach his own
witness.
The Court: I let this witness .go on to clarify one answer.
page 204 J Mr. Parrish : That is what I thought, your
Honor.
.
The Court: Have you clarified your answer nowf
A. Yes, sir, I have.
The Court : All right, stand aside .

•

•

•

•

•

KENNETH HART,
a witness called on behalf of the defendant, being first duly
sworn, was examined and testified as follows :
DIRECT_ EXAMINATION
By Mr. Purcell :
Q. Mr. Hart, you are a Certified Land Surveyor, are you
not!
A. Yes, that is correct.
Q. And you have been surveying in this area for how long,
sirf
A. Twelve years.
page 205 ) Q. Twelve years. And you have had what
trainingMr. Whitlock: We admit he is an expert and a very fine one.
Q. I hand you this - this will be Defendant's Exhibit 8
for the purpose of identification- and ask you what is this!
A. This is a survey of an accident scene at Louisa County
High School - a survey of the road.
.
Q. A survey of the road at Louisa County High School
made by you!
A. Yes, March, 1962.
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Q. In March, 1962.
A. Yes, sir.
Mr.. Purcell: Then, at this point we will offer this as Defendant's Exhibit number 8.
The Court: If there is no objection it will be introduced.

Q. Mr. Hart, will you please explain to the jury this roadway leading up here that you have point zero! What is that
roadway!
A. That is the High School entrance driveway.
Q. All right, sir. To your left, facing Defendant's Exhibit
nun1ber 8, would be in what direction f
A. Louisa Court House.
Q. Toward Louisa Court House, or in a westerly direction,
is that correct!
page 206 ) A. Yes, sir.
Q. And to your right would be in an easterly
direction f
A. Yes, sir.
Q. And north is in general at the top of your plat, is that
correct!
A. Yes, sir.
Q. You have certain parallel lines horizontally between
east and west. What do they denote, sir!
A. They represent what is referred to as the vertical scale
of the map, which show you the level of the surface, in this
case the road surface along through this area.
Q. You were showing the level of the road surface through
this area, is that correct!
A. That is correct.
Q. And they show an indentation beginning at six hundred
feet from the middle line where there is a dip in the road. Is
that correct, sir!
A. I believe that is a rise or elevation at that point.
Q. And then it begins to go down into a dip, is that correct!
A. That is correct.
Q. What is the distance of that dip from one point to the
other!
Mr. 'Vhitlock: Are you talking about the dip or
page 207 ) rise!
·
Mr. Purcell: I am talking about the dip.
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A. From which point to which pointt
Q. Let's get it this way. From the bottom low point to the
middle line of the entrance of the school is what distance T
A. Approximately 1025 feet.
·
Q. You have shown certain markings here showing eye
level, is that correct! What do those markings on the left
hand side marked eye level from Ford pickup indicate t
A. Excuse me. They weren't put on the original, they were
added, and I just to be sure it was my addition.
Those points indicate the distance at certain positions along
the roadway of a person's eye level measuring from the road
for that particular type of vehicle for an average sized person.
Q. Now, from the point that you have marked zero, which
is the medial line of the road leading into the High School,
looking west at that point, assuming that you were in a pickup
truck, from what distance would a car be out of sight within
that dip, if you can tell us!
A. That would depend somewhat on the height of the car,
but the car in question, which I couldn't measure exactly because it had changed, I measured a car of like height, that
would be out of sight completely for probably a hundred and
fifty to two hundred feet.
page 208 ] .Q. A hundred and fifty to two hundred feet.
Out of sight -

*

*

*

*

*

Q. Going back a distance east toward Mineral is the road
slopping at that point f Does the road slope away from the
zero pointt
A. It does.
Q. Going back a distance of ten feet would the sight distance be any different f or a distance of fifty feet would it
be any different, and if so, how much t
A. Yes, it definitely will change. As to answering the
question with any precision, it is not possible; but, the length
of time the car would be out of sight would probably increase
from a hundred and fifty feet to roughly, I would say, two
hundred a fifty feet, going back fifty feet east of it.
Q. Going back fifty feet from your middle line, which you
have marked zero, would change the distance the car would
be out of sight from what to what t
page 209 ] A. Probably from a hundred and fifty feet to
two h~dred and fifty feet.
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Q. Now, if you went back a distance of one hundred feet,
you would change it (\Yen more, would you not!
A. Yes.
Q. I believe you hav(l already described the distance from
point zero to th(\ top of this crest as six hundred fe(lt, is that
correct T or did I understand you correctly!
A. I don't believe I was asked that question.
Q. Well, what is that distance!
A. That distanc(l is approximately six hundred and twentyfive feet.

*

*

*

*

*

CROSS EXAMINATION
By Mr. Whitlock:
Q. This one hundred and fifty feet, that you refer to, that
the vehicle would be out of sight, you meant after it or before
it got up on this hillcrest, and the distance it would be out of
sight while in this dipT

A. Yes.
Q. From point zero, which is the center of the entrance at
the High School, can you tell this jury how much \isibility a
pE.lrson drh·ing a pickup, of the type drh·en by ~Irs. Rackley,
would ha,·E.l a ,.E.lhicle of the type of the Unger Yehicle!
A. At what point f
page 210 } Q. At point zero. How much Yisibility looking
toward Louisa would that person ha\·E.l of a vehicle
traYelling east f .A Yehiele of the same type as the Rackley
,.(\hicle and a Yehicle of the same type as the l·uger vehicle!
A. At what point is the lTnger YehicleT
Q. I want to know how far it could be seen in that direction f
.A.. ,,.ell, it could be seen before it entered the dip.
Q. After it came out of the dip T
A. After it came out, I would say it could be seen quite
well for a distance of se\·en hundred feet, probably further,
but quite well for se\·en hundred feet.
Q. At the middle point in this road a person would have
clear ,·isibility of the rnger vehicle for seven hundred feetT
A. At least.
Q. If this person was fifty feet back from the center of the
intersection, toward ~lineral, in the Rackley vehicle, how inuch
\isibility would they then have of the Unger vehicle!
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A. The answer is still substanially the same except for the
fifty feet, which has to be added to zero end.
Q. In other words, a person in the Rackley vehicle fifty feet
toward Mineral from the intersection had a little over seven
hundred and fifty feet visibility of the Unger vehicle!
A. Yes, sir.
page 211 ) Q. That was unobstructed, and a person in the
middle or center of this intersection had clear
,·isibility for approximately seven hundred and twenty-five
feet of the Unger vehicle!
A. At least seven hundred, yes.
Q. Now, you have to do quite a few mathematical computations in your work, do you not!
A. Yes.
Q. Can you tell the jury the speed that the Unger car would
have to be travelling in order to travel seven hundred feet
while the Rackley vehicle was travelling seven feet at ten
n1iles an hour T
~Ir. Purcell : 'Vhile the Rackley vehicle was travelling seven
feet!
Q. 'Yhile the Rackley vehicle was travelling seven feet at
ten n1iles an hour, would you tell this jury how fast the Unger
vehicle would have to be travelling in order to meet the Rackley vehicle at that point!
A. One thousand miles an hour.
Q. If the Rackley vehicle travelled fourteen feet, double
her distance, and keep the same distance, the same seven
hundred feet distance, then the Unger vehicle would have to
ha,·e been tra,·elliug at five hundred miles an hour, would it
notT
A. Yes.
page 212 ) Q. If you double the distance of the Rackley
vehicle again to twenty-eight feet, while the Unger
vehicle was travelling sev~n hundred feet, then you would
have the speed of the Unger vehicle - it would have to be
travelling at two hundred and fifty miles an hour, would it
not!
A. That is correct.
Q. Did you measure the distance from the home where
Georgia Porter Musser lived at the time of the accident to
the accident scene!
A. I have done it, I have taken some measurement to build-
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ings since that time. It is not on this particular print, but I
can furnish that information.
Q. Can you tell the jury how far it is from the home where
Georgia Porter ~lusser lived to the accident scene t
Mr. Parrish: What part of the accident scene!
Mr. Whitlock: To the point of impact or intersection there.
We 'Wont worry about fifteen or twenty feet.
A. There is some question of identification of the buildings
in question.
Q. Well, did you make an investigation to find which dwelling Georgia Porter Musser lived in t
A. I didn't identify it positively, I think I have it.
Q. Did you measure to a building that had
page 213 ) red siding on itt
A. I did.
Q. Near the accident and across the railroad t
A. Yes.
Q. 'Vas that the building, from your inYestigation, that
you determined that Georgia Porter }fusser lived t
A. I am not sure of the occupants at the time, but that is
the description of the building; I assume that that is correct.
Mr. Whitlock: Can we admit that she lived in the house
with the red siding.
~Ir. Purcell: I didn't think it was red. I was under the
impression it was white brick siding.
Mr. ''nitlock: I can clarify that from other witnesses, I
think.
If your Honor please, may I confer with a witness to n1ake
certain that we get the right dwelling before we go furthert
The Court: All right.

Q. From the red brick siding house, from the front door of
that house, the front steps of that house, to the accident scene,
the point of impact, if you measured from that, or where-ever
you measured from, will you tell the jury how far that house
was!
page 214 ) A. My measurements are all related to the
intersection on the highway, if it is permissible
I ·will just give you that distance.
Q. Yes, sir, that will be all right.
A. Six hundred and ten feet.
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Q. What is the distance from that house to the highway!
A. To the center line of the highway is approximately a
hundred and sevety-:five feet.
Q. Now, did you determine from your measurements the
distance that a car would travel while it was in view of a
person sitting on the steps there at this house, assuming that
they were sitting .on the top step!
A. Yes, they would travel something over five hundred and
fifty feet in view.
Q. It would be in view of that p~rson for. five hundred and
fifty feet!

*

*

*

*

*

*

*

*

*

*

page 215 ]

Q. 'Vould it materially affect the length of visibility that
this person would have of a vehicle coming down the road
regardless of where they were in reference to the front of the
house!
A. Not at the same level, no.
Q. How close to the accident scene or middle point could
this person that was following this vehi~le, how close would
the vehicle be to the accident scene when the vehicle went out
of view of the person at the house.
!

Mr. Purcell: Read that question back.
I

Note : Here the court reporter read the last question.
The Court: What person are you talking about f
Mr. Whitlock: A person following it with their eyes, anybody looking at it going down the road and following it with
their eyes, when the vehicle went out of view, how close would
it be to the accident scene!
A. Approximately two hundred feet.
page 216]

*

*

*

*

*
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RE-DIRECT EXAMINATION
By Mr. Purcell:
Q. Mr. Hart, do you know whether there are any bushes
in front of that house, which would affect visibility or not f
A. Yes, there is some growth there.
Q. And as to how plainly you would see would depend
' entirely on where you were sitting on the steps of the house T
A. Yes, sir, the altitude or height at that point.
Q. Is there not also a railroad between the highway and
that house!
A. Yes.
Q. And you have described that distance from that house
to the middle point as being six hundred feet, is that correct f
A. Yes, sir.
Q. How much elevation does that railroad have f
A. We didn't run a level on the railroad.
Q. Let me ask you this : Can you tell us how much higher
the railroad is than the road, itself!
A. No, I cannot tell you.
Q. Can a person standing by a house on this ,side of the
railroad actually see the road across the railroad track f
A. I didn't take that, no, sir.
Mr. Purcell: I have no further questions.

RE-CROSS EXAMINATION
page 217 ) By Mr. Whitlock:
Q. You do know they would have visibility of
an automobile on that road, don't you T
A. Within these limits.
Q. Within the limits of A. Five hundred and fifty feet.

*

*

*

*

*

RE-DIRECT EXAMINATION
By Mr. Purcell:
Q. Can you tell us what portion of the automobile that they
would see f Would they see the top or the wheels or top two·
·
thirds or top half or what f
A. The amount of the vehicle would vary with. its positiol:l
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but they would see the top two-thirds for most of this distance.
Q. Not only the amount of the vehicle would vary, that they
would see, so far as a vehicle is concerned but it would depend
on where they were sitting!
A. Yes, sir.
Q. What level did you use in making this calculation t
A. I used the intersection point of the school driveway and
Route 22 as zero point to take the reading from.
Q. Did you take this view from the northern side of the
railroad or from the highway side of the railroad t
A. I actually took it from the highway side.
page 218 ] Q. Then you didn't go over into the yard and
take a view there t
A. Yes, I did, but I took my readings from the highway in
order to get my position in the highway.

*

*

*

*

*

RE-CROSS EXAMINATION
By Mr. Whitlock:
Q. This is your mark on this diagram that shows the view
beginning seven hundred ·and fifty feet from the center and
it goes up to two hundred feet from the center, is that correct!
A. Yes.
Mr. Whitlock: I would like to introduce this as an exhibit.
Mr. Purcell: Objection.
.
The Court: What is the difference in that t
Mr. Whitlock: This shows the markings where this person
-the view that a person would have at the Musser house of
a car on that highway.

*

*

*

*

*

*

*

*

*

*

*

*

page 219]

The Court: I am going to let it in.

*

*

*
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page 220 ]

*

*

*

*

*

Mr. 'Vhitlock: We offer this plat as an Exhibit.
Note : The ea;ecit was received in evidence and marked
Plaintiff's Exhibit 7.
Mr. Whitlock : That is all.

*

*

*

*

*

MRS. RESSIE H. RACKLEY
a witness in her own behalf, being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Purcell:
Q. You are llrs. Ressie Rackley T
A. Yes, sir.

*

*

*

*

*

*

*

*

*

*

page 221 )

Q. You were the driver of the pickup truck involved in this
accident, were you not, !Irs. Rackley!
A. I was.
Q. 'Vould you state to the jury where you were going prior
to the time this accident happened f
A: As you know Memorial Day was the 30th, and I had a
check and was going to the Bank at Louisa to get the check
cash to pay for some tires and also pay for the inspecting
of the truck, and the grand-daughter had forgotten something she was supposed to have in her school work and I was
going to the school to take it to her.
Q. You were going to the school!
A. Yes, I was turning into the school.
Q. As you approached the entrance to the school were there
any vehicles directly in front of you T
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A. I don't remember following that truck, if I did I didn't ·/
notice it, because it is the usual thing of seeing, you know,
meeting the truck, but before I got to the school I
page 222 ) noticed this truck, and whether he had his tires
on the road or off it was still room between him
and the white line for me to pass.
Q. That truck pulled off the road in the vicinity right where
the accident happened, did it not! ·
A. Yes.
Q. Did you give a signal that you were making a left turn!
A. Yes, I did, I gave a double signal for the fact and reason
that I was driving a heavy duty pickup truck, and it was an
old model and since I bad learned that, living on a curve I
have a bad turn at my home, that if I flash my lights, you
know, just touch the brakes lightly that somebody would see
them behind me and start slowing down, that is a habit.
Q. Did the truck have automatic or electrical signal lights
on itT
A. No.
Q. Did you give a hand signal!
A. Yes, because when I flashed the lights, I gave a slow
signal way down the road because there was a dip behind me,
way down, and I didn't know whether there was anyone in
that dip; I could see clearly in front and there was nothing,
nothing except that truck off the road.
Q. You first gave a slow signal f
page 223 ) A. Yes.
Q. Then what signal did you give!
A. Then, before I was going to turn the corner of the school,
several car lengths back, I gave a left· turn signal, and
since nothing was coming I put my foot on the brake and J
changed to second gear, I always turn left on second gear.
Q. Can you tell us what distance you gave your left turn
signal!
A. Oh, goodness, it was way back at the corner of the school
-way back.
Q. Do you mean at a point opposite the corner of the school
on the road f
A. Yes, several car lengths any way, several car lengths
I know.
Q. Now Mrs. Rackley, when you made your left turn, or as
you were making your left turn, did you see the Unger vehicle T
A. No, because you see when I was going straight nothing
was coming, there. was nothing to see_; I knew the dip was ,;
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there but it was so far away; I saw nothing coming, so, when
I made my -Ieft turn I looked back behind me, and I had
crossed the white line and my daughter said, ''Mama, there
is a car coming. Coming fast.'' You know a truck doesn't
have a glass here and you have to bend like this to see this
way. So, I bent this way, and it was down in front of that
other house.
page 224 ] Q. What other house!
A. I don't know, the house beyond the school
lane going toward Louisa.
Q. On the left hand side of the road T
A. Yes.
Q. The first house T
A. The first house.
Q. Where was it in reference to that house! Would you
say it was immediately in front of the house, or immediately
beyond it, or immediately on your side of the housef Where
was the Unger vehicle at that timeT
A. It has been so long I cannot remember.
Q. 'Vas it immediately in front of it or on your side of itT
A. I cannot remember, I know where the house and there
is a mail box there.
Q. When you saw that car what did you doT
A. The only thing I knew to do ·was to step on the gas to
'• the bottom of the floor and try to get in the school lane.
Q. You were already making the turn at that point T
A. Yes, I had made that turn, that truck is long, so I had
to look this way to see straight down the road.
Q. Then, what is the next thing that happened T
A. The next thing that happened, I saw the car and I saw
through the windshield that he was in front of
page 225 ) me, right beside the windshield,, and I saw the
car, then the next thing I had the sensation, I
thought the car was turning over, I had a peculiar sensation
of turning over, and then the next thing I was on the ground
and my head was paining and I called Zula -

*

*

*

*

*

Q. Can you tell us your speed, Mrs. Rackley, as you were
·
making that left turn T
A. Well, I didn't look at the speedometer but it couldn't
have been over ten miles an hour, but it was in second· gear
and there was nothing to fear, I had the whole road, I thought.
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*

*

*

*

*

CROSS EXAMINATION
By Mr. Whitlock:
Q. Mrs. Rackley, where did you begin to make your left
turn, or at what point on the road, in reference to
page 226 ) the intersection did you turn off your side of the
road!
A. Do you mean to turn in t
Q. At what point in reference to the intersection did you
begin znaking your left turn t
A. Directly in front of the drive that goes into the school.
Q. Well, can you tell us what part of the drive that you are
referring to! '\Vas it the center of the drive! The curb line of
the driveway or just what part of the driveway!
A. I have a habit of going down to the right hand side of
the street driving to the school.
Q. Tell the jury what you did on that occasion Y
A. I did on that occasion.
Q. You are telling the jury you went to the center of the
intersection and made your turn around the right of the
center of the intersection, is that correct t
A. I drove to that driveway to go up the right hand side of
the driveway.
Q. Excuse me a minute. May be I can use one of the exhibits to help some.
A. This is the road that was drawn Q. By Trooper Eckard.
A. Do you want me to draw it for you Y
Q. You can tell me and may be we can clarify it. Mineral
was down this way and you were colili.ng on this
page 227 ] way. Can you tell the jury approximately where
you got across the white line!
A. I had crossed that white line and my car was entering
that school yard, I know w~ere it was.
Q. You tell the jury you had gotten to the centerA. Right here to the school, I know where it is.
Mr. Parrish: Let the record show he has indicated and a
mark by R there, so there will be some identification of that. .
Q. You heard Mr. Sacra say this morning A. And I was shocked at his remarks.
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Q. You heard him say that you had crossed the white line,
didn't you!
A. I was shocked at his remarks ; I heard him.
Q. You disagree with what he saysf
A. I heard him and I was surprised.
Q. You say you don't remember seeing Mr. Sacra's truck
in front of you on the road f
A. Parked on the road, I remember the truck, he was in a
similar position to what he said, but he didn't see what he
said because he was talking to several boys at that school
ground.
Q. He was talkingA. He wasn't talking to me, but he was talking to several
boys at that school ground.
page 228 ) Q. Do you mean there were several boys there
at the timeT
A. Yes, there were.
Q. Do you know who they W(.lre!
A. No, I do not know who they were, but they were there.
Q. X ow ~Irs. Rackley, you say that you were concerned
about sonl(.lbod~T being behind you h(.lcause of this dip being behind you. A car is not out of sight in the dip behind you at that
location, is itT
A. No, the speed limit has be(.ln changed to fifty-five miles
an hour there and by my looking forward a car travelling
fifty-five miles an hour could have come up soon.
Q. I asked you concerning this dip in the rear of you, not
th(:l one in front of you. I understood you to say you were
concerned about that on(:l, about a car following you in that
one, and you said that you put your foot on the brake and then
~a,·e your signal f
A. Yes.
Q. Isn't it a fact that a car wouldn't be out of your view
to t~e rear 1 The dip is not deep enough f
A. Have you ever driven O\?er that place at night T
Q. Certainly I have.
A. You try it again and watch your lights go completely
out of view.
Q. It is your testimony, then, that a car in the
page 229 ] dip in the rear of you would be out of your viewt
A. At night, yes, the daytime too ; absolutely.
Q. That is the dip toward Mineral t
A. On either side, looking either way it is a dip.
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Q. How far did you go across the white line when you were
struck!
A. I doubt if my tail end was on that .white line, I had
crossed it, I was entering into the school.
Q. Can you tell the jury the furtherest you had gotten
across the white line into the Unger vehicle's lane of travel t
A. 'Vhen my car was struck it was off the highway completely with the nose and pointing into that school ground.
Q. Do I understand that your vehicle was off the highway
completely f
A. Off the highway completely, it was just ready to go in
that school ground. I was positive sure until just the other
day that I was laying in that school yard; I was shocked to
find I was laying in the highway.
Q. Mrs. Rackley, I am not certain I understand you. Your
testimony is that you were completely off the highway!
A. Not the whole car, the front.·
Q. Then, your truck wasA. Yon shouldn't question me, Mr. Whitlock; as long as
you haYe known me and my capabilities, you have known me
long enough to know me better than that.
Q. I am just trying to understand you page 230 ) ~. I had the most precious thing in the world
with me, do you think I would have been gambling
with that!
Q. 'Yould you clarify for me, now, where the front end of
your car was in reference to the main highway!
A. It was bound to ha,·e been at the edge of the highway
entering that school drive, and that car, I was headed straight
into that driveway and I looked at it through the windshield ''
right at the point of the windshield, and he was right beside
the truck, and I was shocked when I saw him. The only thing
I can say is that he must have come around me.
Q. '"'as the front end off the highway at that time f
A. Entering the school ground, yes.
Q. The front end was il) the school driveway and off the
hard surface!
A. Yes, sir.
Q. Can you tell the jury how much f
A. No, I don't know how much of it, no, sir, it was too quic~.
Q. The front end of your car was what was struck when
the Unger vehicle came down, was it notf
A. Yes, sir.
I
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Q. Was the Unger vehicle entirely out of the road when it
struck your front end f
A. I didn't have time to watch it, all I was trying to do was
get out of the way.
page 231 ] Q. You don't know whether the Unger vehicle
went out of the road or not f
A. He is bound to.
Q. Did he drive intoA. Do you want to know what I think f If you ask me what
I think I can tell you what I think.
Q. I want to know if you can tell me where the Unger
,·ehicle was when the two vehicles struck!
A. 'Vhen I saw the car I looked down at the right hand
<'Orner and I thought he hit the right hand fender, then I had
the sensation of going o,·er and I thought the truck was turning over.
Q. " 7 here was the rnger vehicle!
. A.. On the right side where he belonged.
Q. 'Yas it on the Eldge of the road toward the school or
in the l ... uger lane or at the white line, or where was it!
A. Yes, I know whert.~ he was at, it was in the car.
Q. ''11ere was the car!
.A.. I was headed to the laue directly that way and the car
was coming that way, only he swung around me.
Q. Can you give thi:' .iury a nun1ber of feet A. No.
Q. That you bad tra,·elled across the white line A. No.
Q. After you n1ade your turn f
page 232 ) A. No, because I haven't measured it.
Q. But you didn't get across the white line
until you got up to the intersection and then you went directly
across!
A. That truck was standing still before I crossed that
white line.
Q. But you didn't get across the white line until you got
to the intersection, and then you went directly across f
A..A.nd gh·e a left signal and turned in.
Q. Did you gh·e the left turn signal as you were passing
the truck or after you passed the truck, or just where did you
gi,.e the signal!
A. Before I passed the truck I put my signal out, then I
pulled my hand back in holding to the wheel with the left han~
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and changed the gear with my right hand, and then put the
left hand back out and crossed over.
Q. In other words, you gave a signal a little ways and then
took it back in, and then gave it again 7
A. Yes, sir.
Q. I believe you gave two signals, was that what you mean
by a double signal f
A. I flashed the light and the hand signal both.
Q. I believe you said you gave a signal for several car
lengthsA. Yes.
page 233 ) . . Q. Do you mean A. I mean exactly what I said.
Q. Do you mean two or three car lengths t
A. More than that, three or four. I have been driving
since 1915, when I was fourteen years old and I know the
}(lngth of a car without getting out and measuring it.
Q. A car length is about fifteen feet.
A. I think any truck is longer than that.
Q. Are you referring to the length of a truck when you
refer to car lengths T
A. That is longer than that.
Q. 'Vben you refer to a car length A. Big car then, we will say that.
Q. Would you say that is fifteen feet f
A. No, I wont say.
Q. How many feet, would you say f
A. I am not going to say in feet because I don't know.
Q. So you don't know the length of a car f
A. I wouldn't put two cars across the length of the room,
I have no idea what the length of this room is. You could put
two small cars in here.
Q. You think you ga,..e your signalA. I gave my signal in plenty of time for anybody that was
not speeding to see.
Q. \"'ou think you gave your signal twice in the
page 234 ] distance of this room f
A. I gave it more than that.
Q. You think you gave it in plenty of time f
A. I gave it in plenty of time.
Q. Would you say it was as much as fifty feetf
.
A. I told you I cannot give it in feet and I am not going
to give it in feet.
Q. You say that when you turned across that white line

88

Supreme Court of Appeals of Virginia

Mrs. Ressie H. Rackley

J

that you looked up the road toward Louisa and therewas
nothing coming t
A. I drove looking straight up the road and watching for
things and there was nothing in sight.
Q. Do you know how far you could see in the direction of
Louisa!
A. I saw until that curve.
Q. The curve or dipf
A. To the dip and the other side of the dip was a curve.
You don't know that either, do you t
Q. And you saw nothing A. Listen. If I am drh·ing in the city I don't wait to turn
or to make a turn in that distai1ce.
Q. You weren't driving in the city!
A. No, I wasn't.
Q. You saw nothing in that distance to the dip!
Q. That was a distance of seven hundred feet page 235 ) A. I heard it and I still don't know what went
wrong.
Q. You don't deny that it was seven hundred feet to that
dip, do youf
.A.. I don't deny the feet and I don't admit the feet because
I don't know. I didn't see that car and there is nothing you
ean say that is going to change my mind.
Q. ~Irs. Rackley, did you n1ake the statement after the
accident to anyone that you didn't see the car until it struck
von!
· A. I don't know, I don 't see how I could.
Q. Can you say whether or not you did T
.A.• I know positive I saw it.
Q. You didn't tell your son in law, Mr. Chandler, that!
A. Didn't tell hin1 what! He wasn't there, he was working.
Q. I don't mean right at the time.
A. I didn't see him for several days.
Q. Did you tell your sou in law at any time after the accident that you never saw the car until it struck you T
A. No, I didn't tell anybody that. I don't know who the
first person was who questioned me in Richmond getting his
report. If you will take what I told them and what I am
telling now you will see it is the same.
Q. 'Then you first saw the car, you say now, it was up about
Mr. Spicer's house f
·
·
page 236 ) A. Whoever lives there.
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Q. It is the house on the same side as the school f
A. Yes.

Q. And that is the first time you saw itt

A. Yes.
·
Q. Can you tell the jury what kept you from seeing this

car from that point until the time it came out of the dip!
A. Why should I be - Don't make me call you names and
get the Judge to lock me up.
Q. I am not trying to do anything but ask you what you
know about it. Was there any reason to keep you from seeing the car from the time it came out of the .dipt
A. I told you I looked and didn't see anything coming from
that distance and God knows I didn't expect anybody to be
flying. I must have heard something that made me look back.
Q. Do you have a rear view mirror Y
A. I don't trust anything but myself when I am driving.
Q. You don't use your rear view mirror t
A. Yes, sir, I have got two.
Q. But you turned your head to look behind you, is that
correct!
A. The glass door was broken out and I just turned like
that and looked like that to make sure.
Q. You looked to the back t
page 237 ) A. Yes, sir.
Q. And then you looked to the front before you
turned!
A. I was staring at the front before I turned.
Q. I understood you to. say that you looked to the back
before you turned!
·
A. I looked in the rear view mirror before I turned and
then I looked to the front again.
Q. Did you look back to the front before you turned t
A. Of course, I did.
Q. You looked to the back before turning and then turned
around and looked to the front and then turned, is that right.
A. Are you that dense t
Q. I am afraid so.
A. Lord have mercy. I have two children and they can
repeatThe Court: Just answer the question, Mrs. Rackley.
Q. Do I understand - Now tell me which one of these
things happened: . That you looked to the back and turned

90

Supreme Court of Appeals of Virginia

Mrs. Bessie H. Rackley
or that you looked to the back and then looked to the front and
then turned t
A. All right. I gave my signal, I looked in the rear view
mirror; I didn't see anything, then I put my brake on lightly
twor or thr~e times, and changed the gear, because
page 238 ) it changes easier that way. You know what I
drive, you have se~n it. I do business with you.
He is stupid The Court : Just answer the question.
A. Then, after I had n1y signal and was changing my gear,
I glanced to my left and my daughter said, ''Mama a car is

con1ing fast. Coming fast." And I saw the car and it w·as
coDling along by that brick house, and I stepped the gas to
the floor, I didn't ha,·~ tim(;\ to do anything else.
Q. Then, I understand yon didu 't see the car or look to
the front until your daught~r said a car was coming and
'.J coDling fast!
_ A. That is what I said.
Q. So, you didn't look to the front!
.A.. 'Yhat do you m~an, I didn't look to the front f I was
driYing looking down the road. I had to haveTh~

Court: I think that has

b~en

completely

coY~red.

A. Don't you think I know that I did - .
The Court: Just a miuut~, Mrs. Rackley. Are there any
further questions f
llr. ,,. . hitlock: I don't belie,..e so.
Mr. Purcell: I have no other qu~stions.
The witness stood aside.
pag~

Note : Thereupon, th~ Court was adjourned
238 ) until 9 :30 ...-\. ~I. January 18, 1963, the jury being

duly cautioned and warned.
January 18, 1963
Note: Prior to the convening of the Court at the appointed
hour, the following proceedings were had in chambers, the
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same appearances being made as previously noted at the
beginning of the trial :
Mr. 'Vhitlock: If your Honor please, we feel that the Court
committed three errors yesterday, at least three, that were
v·ery damaging and prejudicial to the plaintiff's case, and
I have some authorities that I would like to submit to the
Court at this time on them.
The first is in permitting evidenceMr. Purcell : We object to this procedure.
Mr. Parrish: What is the occasion for thist
Mr. Whitlock: My motion will be for a mistrial at this time,
and, if not, that the jury be instructed to disregard this evidence.
The Court: Go ahead.
~Ir. Whitlock: In reference to the lie detector test. The
Court of Appeals has passed on the use of a lie
page 240 ) detector test in the case of Lee v. Commonwealth,
200 Virginia 233, where the accused took the lie
detector test and it was favorable to him, and then he wanted
to introduce the results of that test in evidence and the Court
said:
"The assignment of error stressed by the accused that the
Court erred in failing to admit the testimony of S. H. Raines,
l1n·estigator for the Virginia State Police, is without merit.
The e\·idence sought to be introduced through the investigator
dealt with the findings, favorable to the accused, derived
from a voluntary test administered to Lee through the device
known as the Keeley Polygraph, or lie detector. While there
are several valid reasons for the exclusion of the evidence
showing the result of the test in this instance, suffice it to say
that such tests generally have not as yet been proved scientically reliable, and therefore the exclusion of the evidence was
not error.''
We submit that any reference to the lie detector test was
prejudicial and put into evidence an inference or a matter
that is not admissible into evidence and puts the
page 241 ) plaintiff in the position of the jury knowing the
fact that a lie detector test was requested or taken
and creating the inference that it was favorable to the party
he was testifying took it.
We think that was not proper evidence to be taken before
the jury, and we think it is a ground for mistrial, and cer-
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tainly that the jury should be instructed to disregard that
point. That is the first point we have.
Mr. Parrish: Your Honor, that is a criminal case, Lee v.
Conunonwealth that Mr. Whitlock referred to and you will
notice there that the effort was made to show the result of
the test; when we tendered the evidence that was the first
thing we mentioned, that we had no desire to show the result,
and, therefore, the basis the Court assigned for the exclusion
of the evidence, that it is not scientically proven reliable and
that such proof had not been established by the evidence, is
not pertinent. The only thing we sought to prove was by his
own witness that a lie detector test was given.
The Court: And that is was voluntarily taken. On that point
I will orally instruct the jury at the proper tin1e
page 242 ] that they are not to draw any inferences from the
evidence on that.
Mr. Purcell : May it please the Court, we are in exactly the
same position as a man, who comes before an officer and
voluntarily giYes a statement. That charactor and kind of
thing can always be introduced to show his sincerity.

*

*

*

*

*

The Court: I have ruled.
!\Ir. Whitlock: I note an exception.
The Court : There is no e'\·idence, as to the result, so they
shall not draw any inference as to the result.
Mr. Whitlock: The next incident. The Court preyented the
witness Sacra from testifying to what he saw, the impression he got from what he saw as to the driver of the vehicle.
That is covered both in the Law of Evidence, Virginia, and
"~est 'Tirginia, published by !\Iichie, and, also in Michie's
Jurisprudence. In Michie's Jurisprudence it says:
"Son1e difficulty arises in defining what is opinpage 243 } ion evidence. In its practical application it is
often difficult to draw the line between evidence
which is really expressh·e of opinion on the issue before the
jury and evidence, which, though in form opinion, is really
a statement of the impression of fact produced on the sense
of sight or hearing or feeling. What a witness describes as
personally obserYed is, in philosphical truth, merely his inference from sensations felt, and that there is no evidence,
which is not to this extent presumptive. In other -words, all
testimony is to opinions. But the witness alone is competent
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to form an opinion as to the causes of his sensations of this
class. So, when he speaks of his opinions on this class of
facts he and his hear~rs alike term his opinions facts. But
an opinion, which the jurors are in a situation to draw as well
as he will be drawn by them; and, though h~ should have also
fornted an opinion he will not be permitted to state what it
is.''
'Ve submit this is alsoThe Court: You are now reading from Nash on Evidence!
!\Ir. 'Vhitlock: Yes, Section 118.
page 244 )

''Some difficulty arises in defining what is
opinion evidence in its practical application. The
difficulty arises in attempting to distinguish beween evidence
which is really expressive of opinion on the issue before the
jury and evidence which, though in form opinion, is really
a statentent of the impression of fact produced on the sense
of sight or hearing or feeling of the witness. What a witness
describes as personally observed is, in philosophical truth,
merely his inference from sensations felt, and there is no
evidence which is not to this extent presumptive. In other
words, all testimony is to opinions. But the witness alone is
competent to form an opinion as to the causes of his sensations of this class. So when he speaks of his opinions on this
class of facts, he and his bearers alike term his opinions facts.
Thus, the distinction between fact and opinion is one of
degree only, and not of kind, the opinion rule simply requiring
a witness to relate the observed facts in greater detail than
would be demanded if there were no such rule.
Of necessity, th~n, the concept of opinion
page 245 ) is a ,·ariable one, and it is not surprising that a
bit of testimony will be excluded in one case because it is opinion, while similar items in other cases will be
admited, sometimes on the ground that they are not opinion
at all, and sometimes hecause, though opinion, their reception
is justified by some qualification of the opinion rule. But the
opinion rule cannot be discussed without some idea of what
is opinion, however vague and elastic that may be. It will
conform closely enough to the general understanding if the
word is considered as referring to any narrative statement
by a witness which does not describe facts directly perceived
by his senses in t)le fullest detail that could reasonably be
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expected of an average witne~s and reasonably be understood
by an average juror.
The rule simply imposes limits on the witness' freedom to
express himself in tern1s of inferences from facts observed by
him or gathered from other sources. The fi(lld of its application is well illustrated by the cases in which exception has been
taken to a witess' statement of his 'impression,'
page 246 ) 'belief,' or the like. If expressions of this sort
connote merely and indistinctness of perception
or memory they are not objectionable, although of course tltey
may carry little weight. If they mean that the witness did not
personally observe the transaction testified to, the hearsay
rule may be violated. If they are understood as a statement
of his inferences from facts, whether observed by him or not,
such statement may btl excluded by the opinion rule.''
We submit that i~ (lXactlv the situation in rtlference to
Sacra's testimonv. His <."onclusion of what he saw is based
on his conclusion· as to who the drh·er was is based on what
he saw and the intpr<'~sion he got fron1 what he saw. The
rule says that if it is hased on sight, hearing or feeling it is
admissible, and we think h(l should be permitted to testify
as to the impression he got from what he saw.
If your Honor do<'Sll 't agree with tba t, then we say that
he could make a stat<'tnent or should be allowed to state au
opinion derived fron1 what be saw.
'Ve think it is prejudi<."ial error not to adn1it that
page 247 ) into e\·idence, and we ask your Honor to permit
us to call him at this tin1e and introduce the eYidence.
The Court: I an1 satisfied with my ruling, which I ntade
on yesterday, in regard to that.
~fr. 'Vhitlock: I note an exception.
The next question is a n1ost important, and one, which we
think, is most clearly a ,·iolation of the rules of evidence.
Your Honor permitted Trooper Eckard to give an opinion
or his conclusion as to who the driver of this vehicle was, not
based on any facts he could testify to, in fact we don't know
what he based it upon.
The Court: I have not allowed him to state an opinion
on who the driver was.
The question was asked: As a result of your investigation
what did your investigation disclose as to who the driver wasr
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Mr. Whitlock: And h(l had just said before that that he
didn't see the accident.
Mr. Parrish: He not only stated that, but he stated on
examination by Mr. Whitlock that it was based not only upon
what people told hin1 but also upon what he found at the
scene.
page 248 ) Mr. 'Yhitlock: It is really based upon the lie
detector test, and it is not proper for him to come
in and give some opinion or expression- I don't know what
else you would call it but opinion . .:. . . as to what the result of
the lie detector test was.
The jury is the one, who is supposed to d.etermine who the
driver of that vehicle was. If he saw something and it is
adn1issible evidence he should testify to that. If someone saw
them and told him, then he should bring them here so that
they can be examined and cross examined ; if he is relying on
the lie detector test that is not proper evidence for this jury
to consider. It is nothing but opinion, which he has formulated,
based on the investigation he has made and he has no basis
under the law to put that in evidence.
It is outlined in ~Iichies, in Section 179. If that were perInissible then there wouldn't be any reason why I couldn't
bring in Sacra and ask him fron1 his investigation of the accident and what he saw in the accident who was the driver
of the vehicle.
The case of Ramsey v. Commonwealth, 200 Virpage 249 ) ginia 245, there they had even a stronger witness
than we have here.
,
In that case an expert made an investigation as to the cause
of a fire, and the testin1ony was introduced if from his investigation was the fire of incendiary nature. The Court held
that that was not proper, that he should testify as to the
facts and let the jury or court arrive at its conclusion.
That is the same situation we have here. If Trooper Eckard
has proper evidence that Grooms was not the driver or that
smuebody else was the driver, that evidence should be made
aYailable to this jury and then they make their decision as to
who the driver was. If he is basing it on opinion or conclusions arrived at from his investigation it is not proper; it is
not proper for him to testify to some opinion based on the
result of the lie detector test. The Court will recall that he
got back on the stand and refuted the statement as to who the
driver was, he said he didn't know, and then, they come back
and let him state that conclusion.
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Do you want me to read this case T
The Court : You can put anything in the·
page 250 ) record you want.
I don't feel the ruling was erroneous at all. I
feel that Mr. Eckard in n1aking his investigation as a State
Police Officer, when all his e,.. idence is considered, and considering the fact that he was placed on the witness stand as
a witness for the plaintiff, and that this question came out
ou cross examination about his investigation. It is not the
ultin1ate issue before the jury, the ultin1ate issue before the
jury is: '\no caused thf? accident. Mr. Eckard on cross
exan1ination was askf?d if he had n1ade an inv·estigation aud
he stated that he ntadt' au in,·estigation working up a criminal
e.ase, and as a result of his in,·estigation his investigation did
not disclose that this n1an was driving the car- that Groon1s
was dri ,·iug the car - that is entirely proper.
1\lr. ,,.. hitlock: Beforf? he answered that question we asked
him if he knew fron1 his own knowlf?dge who was driving.
1\lr. Purcell: And he said hf? didn't see it.
Mr. \\. . hitlock: If this witness is relying on the lie detector
test in making that opinion would it make it admissible!
page 251 ) llr. Purcell: That is not e\·en a proper jury
argument. There is no e\·idence whatsoever or
inference that he relied on the lie detector test in answering
tlw question.
:Mr. \\. . hitlock : There is no e\·idence he relied on any special
e\·idence, when he said he didn't have any knowledge as to
who the driver was and got on the stand and refuted what he
had previously said about that.
The Court: I an1 going to rule the e\idence proper. Are
ther(~ any other points f
Mr. \Yhitlock: \Ye would like to have an opportunity to
que~tion the Trooper in the presence of the Court as to what
he relied on in making this conclusion. I think if he relied
ou improper evidence it would not be proper for him to state
that opinion to the jury.
Mr. Purcell : You recalled him on yesterday and examined
hin1 on what he relied on. \\.. e submit that has been thoroughly and completely cov('r(\d. It is unreasonable to ask to recall
this man and ask him the same questions.
The Court: The 1notion for a mistrial is overruled.·
Mr. \V11itlock: \\.. e note an exception.
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page 252 )

The Court: I want to get this in the record
before we start before this jury this morning.
Yesterday, in the trial of the case an objection w·ou~d be
made, the Court would tnake it's ruling, and, then, after the
Court would n1ake it's ruling counsel for ~he plaintiff would
continue to argue the question, with which the Court, at one
thne, b~can1~ a little exasperated about and said it wouldn't
be tolerated.
It is not a question of personalities involved at all, I know
counsel for the parties; but, I am very much concerned about
that procedure before th~ jury. This jury to this stage on
those rulings of the Court, in spite of the adverse rulings the
PYid~nce has been brought out by counsel before the jury
t>nch and e,.. ery tin1e, and that is improper and gets before the
jury evidence that has been excluded, not in the form of evidence, but in the forn1 of staten1ents by counsel.
I don't know, if you get a verdict I would have to pass on
that later, I would have to examine the record
page 253 ] carefully, but I an1 speaking to 1\Ir. ''11itlock, you
are getting before the jury each and every time
e\·idence that is excluded by your statements and I don't
want that to happen today.
The orderly procedure is that you make your objection and
give your reason, the Court, rightly or wrongly,rules on the
objections and calls then1 as it sees it. Then, you take your
exception before the jury as to why it should be done, that
this n1an will say so and so. I am afraid you have already
done that because the jur~.. knows what the answer would have
b~en each and e\.. ery ti1ne the Court has ruled out some
particular piece of e;,.idence.
Let ·s get this understood. You object to anything you think
is huproper; the Court will rule on it, and you note your
~xception, but let's have no further argument before the jury
on it.
Mr. 'Yhitlock: May I speak now!
If your Honor please the only comments I intentionally
n1ade were to give my reasons for the exception. Now, in
many cases, your Honor rules on an objection
page 234 ) n1ade by opposing counsel before I have an opportunity to give any reasons. I want to do it
properly, but I think that in order to protect my client I have
·
to state n1y reasons for the exception.
The Court : Then, it has to be made in chambers. Don't
tell the jury what you want. If you have a serious objection
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or exception and want to give your reasons, ask to he heard
in chambers. Don't bring it out before the jury.
Mr. \Vhitlock: If it is your Honor's feeling that there has
been prejudice then I ask your Honor to declare a mistrial.
The Court: No, I can't do that because I say I will have
to review the record.
Mr. Whitlock: I say, if there is such in the record I think
the proper tint(l for a mistrial it would baYe to be done at
this time.
The Court: No, you cannot inYite error and take advantage of it. I have not ruled it is error. but I am warning you
it could easily be.

*

*

*

*

*

*

*

*

*

*

page 255 )

YRS. RESSIE H. RACKLEY.
recalled for further cross t'xantination bY counsel for the
plaintiff, was t'Xatnined and testified as foilows:
CROSS EX..:\~IINATION

By ~Ir. '\hitloek:
Q. ~Irs. Rackley. you filed a tuotion for judgment in a
related case growing out of this accid~nt, in which you ntade
the following allegation Mr. Purcell: Objection.
The Court: Let hint finish his question.
Q. that at the tinte and place aforesaid, referring to the
accident. the defendant, X oland Grooms, was operating a
1951 Ford four-door sedan bearing license number 40i 153 in
an easterly direction on said highway, as aforesaid."
Do you admit that you 1nade that allegation that Noland
Groom was driYing the Yehicle that struck you!

Mr. Purcell: Objection. Your Honor, ¥rs. ~ck
page 256 ) ley in her n1otion for judgment alleged that both
parties were driving.
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Mr. \Vhitlock : If th~re is going to be any argument on the
objection w·e ought to go in chambers.
Mr. Parrish: He has a right to state his objection.
~Ir. Whitlock: All right, state your objection.
Mr. Purcell: I would b~ delighted to take the matter up
with the Court in chambers.
The Court: This is simply a question regarding the pleadings, which is asked on cross examination.
Mr. Purcell: It is not the pleadings in this case, your Honor.
~lr. 'Vhitlock: I will be glad to state the style of the case.
The Court: I will hear ~Tou in chambers..
Note: Thereupon, the Court and counsel retired to chambers
where the following proceedings were had:
l{r. Whitlock: This is the suit of Mrs. Rackley against
Mrs. Unger and Noland Grooms, and it is set out in two
counts and I read count two. The first count alleges that
Mr. Unger was driving.
page 25i ) I don't want to do anything but what is proper.
I will b~ glad to read the entire motion for judgnlent, but that is the only admission by this defendant as to
the drh·er of this Yehicl~ and is the only thing we think is
admissible.
Mr. Purcell: My objection is this: Mrs. Rackley didn't
prepare those pleadings, they were prepared by counsel in
her behalf. '""e alleged in count one that John Unger was
drh..iug. \Ye alleged in count two that Noland Grooms was
driving, and I don't think that is proper evidence.
The Court: I think it is. She gives her information to
counsel and you draw the pleading. I think it is admissible
if she has made inconsistent statements. Now, if she answers
the question, then on your ~xamination you can clear it up as
to the one or as to both.
Mr. Whitlock: If your Honor please, I don't think it would
be an admission as to rnger.
The Court: I an1 not going to allow one without the other;
if you are going into the pleadings in the other
page 258 ] case, which I am going to let you do, but I am
going to let them develop the pleadings.
Mr. Parrish: Are you going to let us show the result7
The Court : N' o.
Mr. Parrish : We are going to ask that you permit us to
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show that on bE.lhalf of 'Fnger a settlement wa~ made with
~~r~. Rackl<'y.
~fr. Whitlock: I an1 not asking anything about Unger at
all.
Mr. Parrish: I know. you m·e going to ask what will help
you.
ThE.l Court: That settlenu~nt wa~ a YoluntarY settlen1E.lnt:
there wasu 't any ord«:'r of Court. although it nu1y haYe appro\·ed it.
This is a statetnent ~he n1ad~. the re~ult of it I don't think
i~ adn1is~ible, whert" somebody catne in and ,·oluntarily paid.
I think the statE.lment is adtni~sihle, hut I an1 not going to
allow thE.l r<:'sult.
lfr. Purcf?ll: '\Ye <'~rtainly notf? an E.lXCE.lption in that regard.
your Honor. because Wf? fN1 1 if hf? is p(.lrtuitted to bring this
in. we are p(.lrn1ittNi to show the out<'Oll1(.l of the suit.
Tbf? Court: Yon ar(.l pern1itted to ~how ~he
page 259 ) also allegNi the other tuatter, but not the outcon1e
of tlw ~nit. becau:o-(' that was Yoluntarily tnade.
llr. Parrish: Lt"t 1lll1 tnakt'l <'ertain our position is fully
und(lr~tood.

The defendant f?X<'f?pts to the ruling of the Court pern1itting
tlw introduction of <'Onnt two. rt"ferred to bv :\Ir. Whitlock
in his question to tht" dt"ft"lHiant. t1 \"f?ll though "the Court rulNi
that Count onf?. allt"ging l~nger was thf? dri\·(lr, is proper to
/(; h(.l adtnittE.ld.
In addition, wf? ('X<'ept to thf? Court ·s ruling prE.lYf?nting us
from showing the n"'sult of tlw suit, the settletnent, which was
made on behalf of tlw defendant rnger in her case; and,
In addition. W(' are going to ask th(' Court at this tin1e to
pas~ on th(' qnE.lstion - a siinilar question in connection
with the plt')adings in the first suit brought on behalf of the
rng(q· ·~ dec(.ldent. whic·h was brought by the Sheriff, and
rt"UlainNl in that status for St"\·eral 1nonths, and it was not
until suit was brought on bt')half of ~Irs. Rackley and a counter
daim wa~ filed that the rnger fatnily came in
pagt" ~60 ) and qualifiNL '\Y e think we are entitled to show
that.
Tlw Court: I think you would be if it was releYant.
~Ir. Parrish: It is rf?leYant to show or the inference could
be drawn that the fatuilr of rng(lr did not ha,·e auy,con~dence
or think they had any basis for such a suit, they permitted
th~ estate to be conunitted to the Sheriff and it wasn't until

Lillian B. Unger, Administratrix, Etc. v. Ressie H. RackleylOl
Mrs. Ressie H. Rackley

after suit was filed on behalf of 1\Irs. Rackley that they ever
came in.
The Court: Let me see, I may be getting off on the wrong
foot. The plaintiff in the other case was who Y
Mr. Purcell: 1\Irs. Rackley was plaintiff and Unger's Adtninistrator, the Sheriff, was one of the defendants.
~Ir. ''llitlock: ~Irs. Rackley and her counsel qualified the
Sheriff as Administrator without notice to the Ungers.
The Court: I don't follow your reasoning.
~Ir. Parrish:
think it shows lack of interest or confidence in the case of Unger for· the family not to
page 261 ) pursue the n1atter until after they were sued, and
then come in and ask to be susbstituted.
The Court : I think that is too remote.
~Ir. 'Yhitlock: The plaintiff has two years.
'Y"I1ile we are here, )·ou have ruled that they will be permitt~d to ask about the allegation as to lTnger and we note
an ~xception.
~Ir. Purcell: I think you ought to ask if she prepared that
or if her attorney prepared it.
The Court: He can do that.

''e

Xot~: Thereupon, the Court and counsel returned to the
Court Room, where the following proceedings were had in
the presence of the jury:
Th~

Court: Read

th~

question back to the witness, please.

Xote: Here the reporter read the last question asked the
witness before the Court and counsel retired to chambers.
A.

~lay

I answer in my own way.

The Court : Yes .
...-\... The first time I e,·er laid eves on Noland Grooms was
last July. As to rnger, I nev·er ·heard tell of him until the
accident. The first time I heard of suit by Unger was when
you wrote me a letter and informed me the U ngers
.
page 262 ) were going to sue me, and I said, ''Why!'' Mr. 'Yhitlock: If your Honor please, I don't think that is
responsive.
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A. I said, ''I can do the same thing.''
The Court: Can you answer the question f
A. No, I don't know because I knew neither boy; I didn't
know who was driving, I didn't know either boy and didn't
know who was driving. The first I heard of either one was
Johnson, who works in the Post Office, told the doctor, who was
driving, and I didn't know either one of them.

*

*

*

*

*

*

*

*

*

*

page 271 )

MRS. ANN

~l.A.RIE

ANTHONY,

another witness called on b~half of the d~fendant, being
duly sworn, was ~xan1ined and testified as follows :
DIRECT EXAI\IINATION
By

~lr.

Purcell:

Q. Mrs ..Anthony, would you please state your full name,
age and residence !
A. Ann Marie Hicks Anthony, age nineteen, my n1ailing
address is Route 3, Bun1pass.
Q. On :Yay 29, 1961, were you with Mrs. I\1 usser in the

vicinity of Louisa High School when an accident
page 272 ) occurred or just before an accident occurred f
A. I was.
Q. ''"'ould you state to the jury exactly where you were at
that timet
.A.• I was sitting on a platform at her house, her and I were
ha,-:ing a conversation when we saw the Unger car go by.
Q. Before we proceed further, would you tell the jury where
her house is with reference to that intersection!
A. As far as measurements I don't know the-feet.
Q. I understand, but was it the first house or second house
orA. It is the third house on the right coming toward Louisa.
Q. From that intersection!
·
·
A. Yes.
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Q. Did you see the Unger vehicle as it passed your housef
A. I did.
Q. Mrs. Anthony, do you drive!
A. I do.
Q. How long have you been driving!
A. Three years.
Q. Did you noticP the lTnger vehicle when it passed your
house!
A. I did.

page 273 ]

*

*

*

*

*

Q. Let me ask it this way: Mrs. Anthony would you state
what you observed in reference to the vehicle at that timeT
page 274 )

Mr. ''Tbitlock: If your Honor please, I object
to the question and I will state my reasons here
on in chambers, whichever you prefer.
The Court: I cannot conceive of that being objectionable.
I will overrule the objection.
1\lr. ''Tbitlock: 1\lay I state my reasons here.
Mr. Purcell: Let him note his exception. It is just holding
up the trial, your Honor.
The Court: The quPstion is what she observed about it.
:Mr. Purcell: That is all I have asked. ·
lir. 'Yhitlock: If your Honor please, I will be glad to tell
you my problem with the question.
The Court : This trial is going to last for the rest of the
year at the rate we are going.
Mr. Whitlock: I hate to hold it up, I expect; more than
anyone else, but you have told me I couldn't state reasons
here in Court.
The Court: If you can state anything substantial, but I don't
.want to be prancing back and forth to chambers.
page 275 ) Mr. Whitlock: Do you want me to state them
bereT
The Court: No, I will hear you in chambers.
Note : Thereupon, the Court and counsel retired tochambers
where the following proceedings were had:
Mr. Whitlock: The question is asking for an opinion of the
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witness as to speed and she has not stated that she can
observe an automobile and gi\'·e an estimate of speed.
The Court : If I an1 not entirely wrong the question was:
'That did you obser,·e about the automobile.
Mr. Whitlock: 'Yell, the answer to eon1e from that will be
the speed of it.
Mr. Parrish: ''""'e expect it to be part of the answer.
The Court: She n1ay have obser,·ed that it was black, or
she n1a~ have obser,·ed it was white.
Mr. \\11itloek: The question has too many ramifications
and could cover questions that would not be adn1issible, and.
if so. and she does testify on the speed she has not qualified
or stated that she can gh·e an opinion as to the
page 276 ) speed.
Mr. Purcell: She stated she had been driYing
for three ~ears. That is a n1atter to be shown on cross exanlination "as affecting the credibility, but it doesn't affect its
adntissibilitv.
The Court: The question is all right.
lir. Purcell: May I ppoinf out that ~Irs. :!\fusser in her
deposition stated that she didn't n1ake any statements to
~~r~. Anthon~. nor did ~Irs. Anthon~ n1ake anv staten1ents
to her. and we feel we can contradict lier b~ this ,~·itness.
~Ir. 'Yhitlock: That is not what ~Irs: ~fusser said. She
said that she ~aid ··there goes John ·s ear.' • .A.nd she said
that shl didn't rt call anv statl Ineut bY Mrs ..A.uthon~.
~Ir. Purcell: That is tiu~ smue thing:
·
~Ir. Whitlock: X o. it is not the san1e thing. You could contradict her if she said she didn't say anything but when she
said she didn •t recall. thl 1l you cannot contradict her.
~Ir. Purcell: Here it is: "Did she make any remark to
you t .. Answer: Xot that I ren1ember; not that i recall."
Mr. 'Ybitlock: She later clarified that.
pag~ 277 }
~Ir. Purcell: 'Ye will base our question on that
answer.
~Ir. Whitlock: Later on she clarified that answer.
~Ir. Purcell: This girl's statement can be admitted for
only one purpose and this is the purpose of contradicting
this witness. and it is also a part of the res gestae.
~Ir. 'Yhitloek: If your Honor please, we don't have li.rs.
Musser her to contradict this witness.
The Court: I cannot help that.
~Ir. 'Yhitlock: You are going to admit that!
1

1

1

1
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The Court: Yes, sir.
Mr. 'Vhitlock: I an1 going to note an exception.
Note : Ther(lupon, the Court and counsel returned ~o the
Court Room where the following proceedings were had in
the presenc(l of the jury:
]\fr. Purc(lll: WouJd the Court Reporter read the question
to the witness.
Note : Th<'r(lupon, th«? report«?r read th<' .last question propound<'d to the witness.
A. I was having a conYersation with Mrs. Musser. I recognizPd th<' Unger car passing at a very high rate of speed.
Q. \Vhat was said between you and Mrs. Musser
pag<' 278 ) at that tin1e!
Tlw Court: If anything.

Q. If anything!
Mr. 'Vhitlock: If vour Honor please we note an objection
and exception~
·
The Court: Go ahead.
~Ir. ,,~hitlock: On the grounds stated.
A. I said to ~Irs. Musser, ''there goes that Unger boy, he
·
is reaJly flying, isn't he T''

*

*

*

*

*

Q. How fast was the car going, if you knowT
A. Of course, I wasn't in it:Mr. Whitlock: If your Honor please, you already ruledThe Court: \Vhat was your answer to the question T I
didn't catch it.
A. Of course, I wasn't in the car, I wouldnt know.
The Court: No, but the answer to the other question.
Mr. Purcell: Her answer to the other question was that the
car was really flying.
The Court: Is that what you said f

J
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page 279 ]

A. That is what I said to the lady I was talking

to.
The Court: Do you feel you have had sufficient experience
to estimate the speed of the car!
A. Yes, I might come pretty close.
The Court: What would vou estimate the speed of this
car to bef
·

*

*

*

*

*

CROSS EXAMINATION
Bv Air. Whitlock:

·Q. Mrs. Anthony, you say you have been driving for three
years. How long ha,·e you been licensed to drive!
A. Three vears.
Q. How n1uch drh·ing have you done in that tin1e iu mileage!
A. I couldn't tell you about the n1ileage.
Q. Could you tell u~ whether it is a whole lot or a little bit!
A. I don't use a car to traYel to work.
Q. In fact, ;you ha,·e driven very little, ha,·en 't you!
A. X ot , ..ery n1uch, not as n1uch as people working would
use a car.
Q. ""'ould you say you ha,·e driYen as much as one thousand
miles in the last twelve months!
page 280 ) A. I don 't know.
Q. You don't think so!
ll r. Parrish: She said she didn't know.
Yr. 'Thitlock: I didn't understand. I asked her what she

said.
Q. You do know you have driven very little during the time
you ha,·e been driving, don't you T
A. I dri¥e quite often.
Q. Mrs. Anthony, you were at this red house down here
on the road when you obser,·ed this car with Mrs. llusser,
were you not T
·
·
A. Yes, sir.
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Q. You were in the Court Room when Mr. Hart described
that red house as being the one which he took certain measurements from. Is that the house, the one he referred to, the one
where you and Mrs. !\fusser w·ere sitting and talkingT
A. That is the house.
Q. There is uo doubt in your mind that it was the Unger
car! You all recognized that clearly, did you notT
A. I did.
Q. 'Yould you tell the jury approximately how many seconds, or how much time the car, was in your view from the
time that you saw it until it left your viewT
A. I couldn't give no minutes or seconds. I did see it long
enough to know it was driven very fast.

*

*

*

*

*

*

*

*

·-

*

page 284 )

Q. Now, in the comn1unity "~here you grew up there, Noland
Grooms also grew up in that community, did he not!

Mr. Purcell: Objection.
The Court: The objection is overruled.
l\fr. Purcell: Exception.
A. I went to school with Noland.
Q. And you and he have been friends all of your lives,
haven't you!
A. Well, we went to school together.
Q. Well, you have known him practically all of your lives,
and he lives right near where you were born and raised,
doesn't he!
A. A couple of miles tna.y be.
-Q. How far!
A. A couple of miles.
Q. A couple of miles!
A. Yes.
Q. Now, Noland Grooms was born and raised
page 285 ) this side of where Mrs. Fisher has her place, does
he not! In fact, it is a right good ways this sideMr. Purcell: This side.
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Q. I mean toward :Mineral. Toward Mineral to the scene
th~ accident. It is right good ways the other side of Mrs.
Fish~r 's place, isn't it!
A. Noland lh·es this side of l\frs. Fisher's place coming
toward Louisa.
Q. On the Louisa sid(l or ~Hneral side Y
A. He lives closer to the 1\Iineral side.
Q. It is on the oth(lr side from here!
A. Yes, sir.
Q. And it is a right good ways down there from Mrs.
Fisher's place, isn't it Y
A. No, it is no good ways.

of

*

*

*

*

*

*

*

*

*

*

page 286 ]

Q. Isn't it about a third of the distance from Rose Glass'
house to where you wer(l living and raised as it is to where
~oland Grooms was raised Y
A. It is further than that.
Q. You think it is further than a third T
A. Yes.

*

*

*

*

*

*

*

*

*

*

page 287 )

Q. 'Yho did you first tell as to what you thought the speed
was of the l~nger vehicle f

*

*

*

*

*

*

*

*

*

*

page 290 )

A. ~Ir. Eckard came to n1y home that afternoon after the
accident and I mentioned to him the speed.
Q. Xow, you ha,·e expressed a lot of interest in police work,
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read police magazines and like to make police investigations
and talk about police affairs, do you notY
Mr. Purcell: Objection.
.
The Court: The objection is sustained. We are not going
to get into a criminology education.
Mr. Whitlock: If your Honor please, I note an exception.
page 291 ]

*

*

*

*

*

RE-DIRECT EXAMINATION
By Mr. Purcell:
Q. Mrs. Anthony, how long have you known John Unger!
A. He was at school with me, of course, he was a few years
higher in grade.
Q. Have you ever driven his carT
A. No.
Q. Hasn't ~1r. Whitlock been to see you on several occasions!
A. He has.
Mr. Whitlock: You me.an in connection with this caseY
Mr. Purcell: In connection with this case, that is correct.
Q. And you gave him the same information you gave us,
did you notf
A. I did.

*

*

*

*

*

*

*

*

*

*

*·

*

*

NOLAND GROOMS,
another witness called on behalf of the defendant, being first
duly sworn, was examined and testified as follows:
page 292 ]

*

*

DIRECT
By Mr. Purcell:
Q. Your name

i~

EXAM~~ATION

Noland Grooms T
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A. That is right.
Q. How old are you, Noland f
A. Twenty-one.
The Court: How old f
A. Twenty-one.

Q. \Vere you with John Unger on May 29th f
A. Yes, I was.
Q. \Vhen he was inYolved in an accident in front of the
Louisa High School f
A. That is right.
Q. \Vhere did you leave from in starting this trip!
A. '\Ve left fron1 Mr. Unger's service station at
page 293 } ~Iineral.
Q. And where did you go to f
A. \Ve went to Louisa and turned around in the Safeway
Parking Lot and went back down the road.
Q. You canH~ up her~ and turned around at the Safeway
Parking Lot Y
A. Yes, sir.
Q. And went back down the road f
A. That is right.
Q. \Yho dro,·e the car away from the service station t
A. John.
Q. \Yho was driYing the car back toward ~Iineral!
A. John.
Q. Did you at any time drh·~ the cart
A. No.
Q. As you approached in the Yicinity of where this collision
occurred would you tell this jury what your speed was, if you
kuowf
A. \Veil, as we went in that botton1 this side of the entrance
of the High School he told n1e to Jook how fast she is running
and I looked and it was on on~ hundred miles an hour; I don't
know, it could haYe be~n n1ore, it could have been less, I don't
know whether it was right, and I raised back up and I seen
the truck cOining acro~s the road and that is the last thing I
know.
Q. And you looked at the speedometer of the
page 294 } car when you were in that bottom!
A. In that bottom and going up that hill he told
me right at that bottom, naturally running a hundred miles an
hour you will be down the road further when you raise up.
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Q. Now after this accident you were questioned by Trooper
Eckard, were you not!
A. That is right.
Q. Did you voluntarily take a lie detector test as to who was
driving the cart
Mr. Whitlock: If your Honor please, I think we have stated
our objection and you have ruled .on that.
The Court: Yes.
Mr. Whitlock: And we have the same view of it.
The Court: It would be the same ruling.
Counsel asked you whether you voluntarily took the test!
A. Yes, sir.
Mr. Purcell: \Yitness with you.
The Court: I may say right at this point, Gentlemen of
the .Jury, in r(\gard to this voluntarily taking of the lie detector
test : You have not been told the result of the lie detector
test, and, therefore, you are not to infer page 295 } or make any inference as to what the result of
the lie detector was, just wipe it out from your
minds, you just don't draw any inference.
~lr. Purcell: That is as· to the result of the test.
The Court: The result of the test.
Mr. \Vhitlock: If your Honor please; I want to make a
statement in reference to that, if that is the complete instruc·
tion you are going to give.

*

*
CROSR

*

*

*

EXA~IINATION

By Mr. Whitlock:
Q. Noland, were you knocked unconscious in the accident!
page 296 ) A. I reckon, I don't know; I passed out when I
seen the truck, I don't remember nothing until I
got to the hospital.
Q. Do you mean you passed out before the accident!
.
A. I don't remember even hitting it; I don't remember the
crash.
Q. What made you pass out before the accident T
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A. Wouldn't you pass out if you seen a truck and you
were heading into it!·
Th~

Court: Don't argue with counsel.

Q. I imagine it would be rather convenient to do it. What
Inade you pass out T
A. I reckon just fright when I raised up in the seat, I just
fell on out.
Q. You passed out before you got to the scene of the accident or where the accident occurred f
A. I told you I don't remember hearing no crash.
Q. Sir!
A. I told you I don't remember hearing no crash.
Q. You remember hearing the crash f
A. I told you I don't remember hearing no crash.
Q. I want to know now whether you remember seeing or
hitting itT
A. I told you I remen1ber seeing the truck.
Q. Do you remember how far you were from it when you
saw itT
page 297 ) A. Like I told you when we come over top of
that hill I raised up- well we were down, I would
say it was about fifteen feet this· side of the - of Bogey
Spicer's yard or lawn when I raised backup and I seen the
truck.
Q. 'Vell, do you recall talking to people at the scene of the
accident immediatelv after the accident occurred f You recall
that, don't you f
•
A. No, I don't remen1ber talking to nobody.
Q. Don't you re1nen1ber being pinned in the car under the
driver's seat and couldn't get out Y
A. I told you I don't remember nothing until I got to the
hospital and 1\Ir. Eckard was talking to me.
Q; What is the first thing you remember prior to looking
at the speedometer, back on this end T
A. Sir.
Q. "\Vhat is the first thing you remember prior to looking
at the speedometer f
A. He told me, he said, look at it.
Q. "\Vhat is the first thing you remember prior to that!
A. After I looked at the speedometer T
Q. Before.
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A. "" e were just going on down the road, I wont doing
nothing, just sitting up in the car.
Q. You wont doing anything!
A. That is right.
Q. Is the next thing you remember leaving
page 298 )
Louisa T You mentioned turning around up here
at the Safewayf
A. Sure I rcntember all the way- back to 1\fineral - I mean
right all the way back to where the wreck was.
Q. Do you ren1ember all the way back to l\Iineral!
A. Sure.
Q. To where you looked atthe speedometer. You remember
P\·erything up to that point t
A. Yes, sir.
Q. "rben you were first asked about the speed of the Unger
,·ehicle by Trooper Eckard you told him the Unger vehicle was
traYelling about fifty-fi,·p ntiles an ·hour, didn't you T
A. That is right.
Q. So you later changed your statement, is that correct T
A. Do you want me to tell why!
Q. I asked if you didn't do itT
A. Yes, later I did.
Q. 'Yhy dicln 't you tell the truth to Mr. Eckard when he
asked you what the speed of the vehicle wasT
A. Because I didn't think John was dead, that is why.
Q. I see, you thought he would be living to be a witness when
you n1ade that staten1ent. Is that correct-!
A. No, I was going to help hin1, that is why, because he was
the driver.
page 299 ) Q. Isu 't it true that you changed your statenlent as to this speed of the Unger vehicle when
you were attempting to make a claim yourself against the
enger estate!
A. The what!
Q. Isn't it true that you changed your statement as to the
speed of this vehicle when you were making a claim, yourself,
against the Unger estate!·
A. I didnt make no claim. The man came and offered me
something; I aint made no claim.
Q. When you were talking to this man is when you changed
your statement! Didn't you ask him how much you were
going to get out of itT
A. No, I didn't. It was up at Charles Swift's and Mule
Clemens asked me. how much I was going to get.
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Q. You didn't ask him!
A. I didn't ask him.
The Court: Mr. 'Vhitlock, you are getting on son1e dangerous ground. I ha,·c:au 't caution<'d this witness.
~{r. '\1litlock: I caution<'d my witnesses, I presunt<' they
ha,·e cautioned theirs.
~lr. Purcell: Ohj<'ction. your Honor. W<' had nothing to
caution them about.
The Court : You understand the danger.
pag<' 300 ) lir. 'V11itlock: I an1 willing to do anything your
Honor want~ don<', hut I think I haY<' a right to
<'Xntnin<' him on this.
Th<' Court: You c<'rtainl~· do, but you know what thP Court
ha~ in mind that it is not prop<'r for the jury to know.
Q. Do you r<'call t<'lling Ill<' or gh·ing me a staten1ent about
accid<'nt sonl<'tint<' aft<'r it occurred in .A.ugust, 1961 in
rnger 's ser,·ice station in th<' pr<'sence of your father and
:\lr. and ~Irs. ruger. do ~·ou not!
.A. That is right.
Q. You knew that J ohnni<' rng<'r was dead th<'n, didu 't

thi~
~lr.

\OUT

· A. I reckon so, h<' wa~ buri<'d.
Q. This was in August and t h<' accid<'nt occurr<'d in
i:'n •t that correctf
A. I don't know exactly.

*

*

*

*

*

*

*

*

*

*

~lay,

page 301 ]

Q. Didn •t you say wh<'n you ga,·<' 111<' that statenl<'nt that
you couldn't say what th<' speed of the 'Luger Yehicle was!
A. 1 told you in that statenlNlt it was around se,·entv to
~(l\"enty-five miles an hour.
•

*

*

*

*

*

*

*

*

*

*

page 304 ]
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Q. Mr. Grooms, do you recall being in Mr.
Service Station in August, 1961, in the
presence of your father, Mr. and Mrs. lJnger, that
I questioned you a hout the facts and circumstances of thh:;
accident!
A. I don't know what day it was, you questioned me.
Q. It was son1etinw after the accident occurred, was it not f
A. Ye~, but I don't know what date.
Q. And I asked you the speed of thE' lTngE'r vehicle, did
T not!
A. Yes.
Q. And you told 111<' that you would tell it just like you told
the policE' when tl1ey asked you if the vehiclE' was travelling
in excess of sixtv-fh~E' miles an hour and you said "I don't
know." Then, tliE'y asked you if it was travelling less than
fifty-fiye n1iles an hour and you said, "I don't know." Wasn't
that your ~tatement to me!
A." No.
Q. Xow. I a~k you if the lTnger v-ehicle was travelling at an
<'Xcessh·e rate of speed, and wasn't your answer to that question that you didn't l11owf
A. I don't remE'nlher if vou did or not. I know if I had
the staten1ent where I told you, I have got it at home, I could
tell you. I just don't remember.
page 305 )

Unger'~

~fr. 'Thitlock: If your Honor please, in view of
page 306 ) the witness' statement, I dori 't know anything to
do but go back in chambers ..
The Court: Do you n1ean in view of the w~tness' testimony!
~~ r. '\n1i tlock : His request.
The Court : His request about what!
~Ir. Whitlock: He said if he had the statement.
~Ir. Parrish: You cannot refer to the statement at all.
The Court: Any staten1ent, if taken, cannot be used to contradict.
~Ir. "1litlock: I am not using any statement, but he asked
for the statement.
The Court: You want to do what! Give it to him.
Mr. Whitlock: I want to make it available to him. Yes, sir.
The Court: No, you cannot do that.

*

*

*

*

*
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page 307 ]

*

*

*

*

*

Q. You said on th(l ~tand a moment ago that you deny telling
n1e this statt:'m(lnt; that i~ th<' ~tatement that I said you made,
hut that you told m<' that the v-ehicle was travelling seventyfh·<' n1iles an hour.
A. I said approximately, that is what I said.
Q. That wasn't true then when you told me that, was it f
A. That is right.
Q. 'Vhy did you t<'11 me something that was not true!
A. You asked me whil(l ago wl1at did I tell you in that statement and that is what I told vou in that statement.
Q. Why did you tell m<' soinething that was not true f
A. You come to S(l(l nl(l a bout fifteen different times, just
kept on and just kept on.
Q. I asked you why did you tell n1e som(lthing that was
untrue!
A. You let me finish.

The Court : Go ahead.
A. You just k(lpt on t(llling n1e·, like yesterday you were
up at th(l house and ~·ou would b(l hack tll(l day after, you
just kept on coming (lY<'ry otlter day, about se,·en or eight
tin1es, and that is what ntade me tell you that, you just kept
on con1ing up there after n1e. You think you know
page 308 ] eyerything; you talked lik(l you were in it and
like son1ell0dy (llse don't ln1ow nothing.
Q. You say I canw to your ltouse T
A. You cant(l se,·(ln or (light tin1e~, you sure did, and eYery
tinw you would se(l nw down at ~Iineral you would say ''I
want to see You. I want to see you."
Q. You say I came to your hoi1se seYen or eight times T
.A. I know you came four times.
Q. 'Yhat did I sayT
A. You just kept asking me questions and I wouldn't tell
you nothing and you k(lpt on conting back and telling me this
and that and I wouldn't tell you, and you just kept on after me.
Q..And you decided to tell me son1ething was wasn't true!
:Mr. Purcell: Objection.
The Court: The objection is sustained.
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Q. Yon would have this jury believe I came to see you !\Ir. Purcell: That is an improper question.
The Court: The- objection is sustained. ·
Q. You say you can prove- that this occurred f
A. Yes, I can prove it.
!\fr. Purcell: Objection.
The- Court : The- obje-ction is sustained.

Q. It is true- that your father was in this service
pag<' 309 ) station the- day I talked to you, was he not!
A. Didn't I say yes.
~fr. Purcell: That has already been asked and answered.
Again, we- obje-ct, your Honor.
Tlw Court: The objection is sustained.

Q. If you can prove statements were not made, would you
do soT
Mr. Purcell: Objection.
The- Court: The- objection is sustained.
Q. Or that these- ,·isits were made, would you do sof
~Ir.

Purce11: Objection.
The Court: The- obje-ction is sustained.

Q. You adn1it now that you told me a statement that was
not true, and you adn1it that you told Trooper Eckard something that was not true. Is that correct!
llr. Purcell: Objection.
The Court: Let him answer it.
.A.. I told llr. Eckard afterwards when I went to take that
lie- detector test.
Q. Just answer the question.
A. 'Yait a minute, I am telling you the question, if you will
wait and listen.
Q. I am asking you if you did not-

118

Supreme Court of Appeals of Virginia

Nolatul Grooms
The Court: The witness may answer the question and explain his answer to you.
page 310 ]

A. I am telling it to you-

Mr. Parrish: Do you understand that you may answer the
question and explain your answer!
A. I told him just like I told you and then I told him
different. Is that the answer for you!
Q. You told him something that was not true t
A. Just like I told you.
Q. And then you told hin1 later differently!
.A.. Didl1 't I tell you that T
Q. Did you later tell n1e that you told me something that
wasn't true T
A. You keep nagging after somebody.
Q. 'Vhen you tell the truth sometimes and don't tell the
truth at others, how do you expect this jury to know when you
are telling the truth and when you are not telling the truth f
Mr. Purcell: Objection.
The Court: The objection is sustained.

Q. And you deny that you were driving this automobile at
the time this accident occurred f
A. Say that again.
Q. You deny you were driving this automobile at the time
the accident occurred f Do you deny it f
A. I deny I wasn't dri,·fng, that is right, I wasn't driving
it.
page 311 ) Q. You know you were pinned under the steering wheel and couldn't get out .A. You asked me that one timeMr. Parrish: If your Honor please, we object The Court: The objection is sustained.

Q. Xow, the impact between the linger car and the truck
occurred on the left of each of the vehicles, did it not!
A. I don't know.
Q. Haven't you seen the vehicles T
A. I seen the truck - I mean I seen them after they ·Were
moved.
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Q. Don't you know what part of the vehicles were damaged!
A. I didn't pay that much attention to them. I walked by
the truck and the car down at Mr. Unger's, I just walked by
and I didn't even pay that much attention to it.

*

*

*

*

*

*

*

*

*

*

page 312 ]

Q. About a year ago in January o/1962, weren't you charged
with unlawfully driving au automobile}lr. Parrish: Just a minute, your Honor. I think counsel
ought to know what charges are proper before the jury, and
I think he knows that is improper. ·
~
1\lr. 'Vhitlock: This has nothing to do with the
page 313 ) accident, and I am going to use it to impeach the
witness.
The Court : There are only certain things you can impeach
on.
I will hear you in chambers on that.
Note: Thereupon, the Court and counsel retired to chambers, where the following proceedings were had:
The Court: Has the witness been convicted of a felony or
a n1isden1eanor involving moral turpitude.
Mr. 'Vhitlock: Let me explain what the purpose of it is:
~Iy question is if about a year ago, in January 1962, weren't
you charged \\ith unlawfully driving an automobile by
Trooper 'Varden, and didn't you deny you were driving the
car, and even got on the stand in court and denied you were
driving the car and later on the public street in Mineral you
bragged about driving the car on that occasion and said
Trooper Warden had sharp eyes and did see you driving a
car on that occasion.
The Court: The trouble is that we would get to trying that
case.
Mr. 'Vhitlock: The question is does he admit it.
page 314 ] Mr. Purcell : You are asking if he wasn't
chargedMr. " 7 hitlock: If he wasn't accused, then.
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Mr. Purcell: In addition to the other matter, it is not
releYant and brings in.to issue collateral matters, which would
involYe the trial of another matter.
The Court: I don't think you can go into that.
Mr. \Yhitlock: If your Honor please, I haYe two police
officers, Trooper 'Yarden and SPrgeant Jones, who will testify
that in fact he was drh·ing it.
Mr. Purcell: DriYing what!
~Ir. 'Yhitlock: Drh·ing this ear on this occasion when he
was accused of driYing.
The Court: 'Ye would ha,·e to trV" that case.
~Ir. '\hit lock: I also ha,·e ~ergeant Jones~ the Town Police
Offirer of ~Iineral, who will testify he heard this boy bragging
in a con,·ersation with a group in ~Iineral that Trooper
,,.arden had sharp e~·ps and that he was right in seeing hitn
driYe that car on that orrasion.
:Mr. Purrell: Does Your Honor want anY authorities on
this.
·
·
page 315 )
The C'ourt: X o. I n1ay point out that if this
witness. rallPd hy the defendant. has a bad reputation for truth and Yerarity. then at the proper titne. if you can
show tltat. V'OU ran show it.
Mr. \\hitlork: I want to show he conunitted an art and
was under oath and ~aid he didn't· ronunit the art. and later
adtuitted conunitting it. I think that goes to the credibility.
The Court: Oh. Yt~ry ntuch so. it goes to show his general
rredihilit~·. and if you ran show he has a had reputation. since
he has tt~stified as a witness. you ran always show his good or
had reputation for truth and Yeracity.
~lr. \Yhitlock: I note an exception to your Honor's ruling.
X ote: Thereupon. the Court and rounsel returned to the
Court Romn. wlwrp thC' following proceedings were had in
tht") prt. St. nre of the jury:

The Court: Are then") any furtlwr questions!
Q. ~lr. Groon1s. haYe you PYer testified to
oath that was not true!
~Ir.

page 316 )
That is all.

~on1ething

Purr(lll: Objection.
The Court: The objection is sustained.
Mr. ,,-hit lock: I note an exception;

under
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RE-DIRECT EXAMINATION
By ~Ir. Purcell:
·Q. ~Ir. Groon1s, at the time that you looked at this speedometer where were you sitting in the car that John Unger was
driving! 'Yere you on the front seat or back seat!
A. I was on the front seat and on the right hand side and
I leaned over in the car like that.
~fr.

Purcell: No further questions.
RE-CROSS EXAMINATION

By :\Ir. Whitlock:
Q. Let me ask you this: Do you recall seeing anybody on
the road from Louisa to 1\Hneral prior to the accident!
A. I don't know.

*

*

*

*

*

~IRS. ROSE F. GLASS,
another witness called on behalf of the defendant, being first
duly sworn, w.as exan1ined and testified as follows:

DIRECT
~Ir.

EXA~IINATION

Purcell:
Q. Your name is ~Irs.
page 317 ) A. Rose Glass.
Q. And where do you live, Mrs. GlassY
A. I live right in front of the American Legion, down here
at the Shifflett place.
Q. And your house is approximately one mile from where
this accident happened in front of the Central High School,
is it not!
A. I would say it is about a mile.
Q. On ~lay 29, 1961, the day that this accident happened,
did you see the Unger vehicle pass your home just prior to
the time this accident happened Y
A. I did. I had started to feed my hogs - started to giye
then1 some water and I was at my gate, you know the gate
that comes out at the mail box, and the boys tooted their horn
at me a little hit coming down by the edge of the garden and
By
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I looked up and saw it was the Unger boy and he threw
up his hand like that like he always did in passing.
Q. Who was driving when they passed your placet
·
A. John Unger.
Q. And immediately thereafter the accident happened t
A. It wasn't but a little bit because the ambulance came
down in front of my house before I went back to the house.
I pulled a clump of grass and threw over to my hogs.

*

*

*

*

*

CROSS EXAMINATION
page 318 ) By Mr. Whitlock:
Q. Mrs. Glass, your husband is named Lewis
Glass, I believe, is that correct!
A. That is right.
Q. And did I understand you to say that when the car
went by John Unger waved at you!
A. He threw his hand up just like that, he always did when
he passed, you know - well whenever they pas~ the house
any of the boys from around there do that if they see me out
there.
Q. Was anything said by anybody in the car!
A. Not a word, because they didn't even slow up.
Q. Now, didn't you make the statement to Mr. and Mrs.
Unger, after the accident occurred, that when the car went
by that Noland leaned out and waved and said, "Hello,
Rose. ''t
A. No, sir, because John was on the side next to my house,
Noland was over on the other side.
Q. Did you make any statement to the Ungers about what
happened or about them passing there!
A. I don't think I did. I didn't see Mrs. Unger for several
days.
Q. I don't mean right at the time, I mean at any time afterwards.
I\Ir. Purcell: I think you have to point out the time and ·the
occasion.
A. Neither of the boys was nothing to me,
they were nice boys so far as I know, and I am
sorry I ever told that I saw them pass, because I have bee~
page 319 )
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Jimmy Lewis Perry
fooling around my time up here and I don't feel like being
.
·
up here.
Q. Your place, where you live, is very near where Noland
Grooms was born and raised, is it not f
A. Pretty close to Noland Grooms'.
Q. And you and Noland Grooms are friends and he has
come to your place a lot, hasn't he 7
A. Not too often.
Q. Aren't you friends!
A. Sometimes he comes, and - well we are all neighbors.
Q. How far is it from your place to the accident scene Y
A. I would say it is a mile. there in front of the school.
Q. And Mrs. William Anthony lives right- or.was living
across the road from the accident scene, wasn't she f
A. I reckon she was, I don't know too much about those
people.
Mr. Purcell : This is not proper cross examination.
Mr. Whitlock: If your Honor please, I am trying to
establish this place for them, because Mrs. Anpage 320 ] thony said it was two miles and they are relying
on her as to speed.
The Court: This witness gave the distance from her house
to the accident scene; tha~ is all she did.
Mr. Whitlock: All right, that is all.
The witness stood aside.
JIMMY LEWIS PERRY,
another witness called on behalf of the defendant, being first
duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
By Mr. Purcell :
Q. Your name is Lewis Perry!
A. That is right.
Q. And on May 29, 1961 were you at the Unger service
station when John Unger and Noland Grooms left!
A. Iwas.
Q. And who was driving the vehicle when they left f
A. John Unger was.
Mr. Purcell : No further questions.
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Preston Farmer
CROSS

EXA~IINATION

By l\Ir. Whitlock:
Q. You don't know anything what happened after they
left the service station, do you f
A. I don 't know after they left.
Q. And you don't know who was driving after
page 321 )
they left, do you Y
A. No, sir.
Q. Do you know when the accident happened f
A. No, I don't.
Q. Did you go to the accident scene!
A. I went up there but they ·had carried then1 away.
Q. That was a cousiderabl(.l tin1e after they left the service
~ta tion, wasn't itT
A. I don't know exactly how long it was.
Q. Do you know in which direction th(.ly went when they
left th(.l service station!
A. They went up the road.
Q. "\Yent up the road!
A. Toward Louisa.

*

*

*

*

*

PRESTO X F AR:\IER,
another witness called on behalf of tlw defendant, after first
heing duly sworn, wa~ l~xanlint~tl and te~tified as follow~:
DIRECT EXA:\IIXATIOX
Bv ~lr. Purcell:

·
page

Q. Your nan1e is Preston Farmer!
.A.. That is right.
Q. And I belie\·e you are a n1echanic and work
at Louisa ~Iotor Con1pany f
A. Yes, sir, I do.
Q. On ~lay 29, 1961, the day this accident occurred, did
you ~ee the Unger vehicle in the vicinity of Quarles' Crossing
ju~t before thi~ accident occurred f
A. I did.
:~22

)

*

*

*

*

*

Q. "\Yould you state to the jury who was driving the \ 'ehicle
at that time, if you know f
1
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Preston Farrner
A. At the tin1e I met the car John Unger was driving.
Q. You were in your own car!
A. Yes, I was.
Q. And in which direction w~re you comh1gY
A. Toward Louisa.
Q. And which direction was .John lTnger goingT
A. Toward :Mineral.
Q. Toward }.Iineral T
A. Yes, sir.

*

*

*

*

*

*

*

*

*

*

page 323 )

Quarl~s' Crossing from the High School or
this accidC'nt happened T
A. I would say a half a mile.

Q. How far is
wh~re

*

*

*

*

*

CROSS EXA}.fiNATION

Bv ~Ir. 'Vhitlock:
·Q. ran you t(lll th(l jury where you were in reference to
Quarl(ls, Crossing wh(ln you Ul(lt this vehicle Y
A. On this side, I was hetwC'en the crossing and the church.
Q. How far is that from the crossing!
A. I wouldn't have the least idea because I haven't measured that.
Q. f'an you t(lll the jury - Let n1e ask you this: You are
a tu~chanic down at tlw Louisa Motor Con1pany, are you not T
A. Y(lS, sir, I an1.
Q. How long ha,·e you been doing that type of work!
A. I say fifteen years.
Q. How long ba,·e you been driving an automobile T
A. Thirty years.
Q. Do you think that you can give an estimate of the speed
of an automobile by seeing it travel by you Y
A.
ell, meeting a car like that it is hard to
page 324 ) judge the speed of a car like that if you are so
you can judge.

'r
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Ja.mes Truman Chandler
Q. Can you give an estimate of the speed of the Unger
at the time you met it!
A. I would say betw~en fifty and fifty-fh·e miles an hour.

~ehicle

*

*

*

*

*

*

*

*

*

*

page 327 )

JAl\IES TRl"l\I.A.N CHANDLER,
auothE.lr witness callE.ld on behalf of tbE.l defendant, being first
duly sworn. was ~xamined and tE.lstified as follows :

DIRECT EXAMINATION
By Mr. Parrish:
Q. Please stat<' your full nan1e and age.
..:\.. J anl<'S Tnnuan Chandler, forty-two years of
age.
Q. You are the husband of :Mrs. Chandler. who preceded
\OU to the witness stand!
· ..:\.. That is correct.
Q. And son in law of ~Irs. Rackl~y, the defendant in this
ease!
..:\.. That is correct.
Q. lfrs. Raekl<'y was asked if ~he didn't tell you after this
aecid<'nt that she didn "t se~ tlw rnger ear until the ears catne
tog<'ther. Did she t:'\·er tnake any such statC'Jnent to ~·ou 1
..:\.. In onh· one ~tntPmr•nt. She said that when sh~ started
to tnake the turn she didn •t see nothing cOining until n1y wif~
said th~ car was coming fast, and th~n she saw it.
pag~

328 )

*

*

*

*

*

CROSS EX.-\lfiN.ATIOX
~Ir. Whitlock:
·Q. Mr. Chandler, did you soon after the accident go by
the ~Iineral R~staurant and n1ake the staten1ent to both ~Ir.
and ~Irs. Sacra that ~Irs. Rackl~y had told you that she didn't
see th~ rnger car until it struck her!
.A. X ot to the best of 111~· knowledge, I made no such statement as that.

BY
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*

*

*

*

*

page 329 J

J. C. ECKARD,
recalled as a witness on behalf of the defendant,
bE'ing duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Purcell:

*

*

*

*

*

*

*

*

*

*

page 330 )

Q. ~Ir. Eckard, did you at my request measure the distance
fron1 tlw n1iddl~ point of the intersection of the road leading
into the school to ~Ir. Spicer's house, the first house on the
left con1ing toward Louisa T
A. Yes, sir, I did.
Q. ""'ould you state to the jury what that distance is f
A. From that middle point to the east side of Mr. Spicer's
house is two hundred and fifty nine feet.
Q. That is the east sideY
A. To the east side.
Q. ".,.hat is it to the west side of the house and to the
center of the house f
A. ''"'ell, to the center of the house or about even with
the front door would be fifteen feet further,. and it is fourteen
feet further to the west side of the house, that would make it
two hundred and eighty-four feet to the west side.

*

*

*

*

*

*

*

*

*

*

page 333 ]

Thereupon, upon reconvening the following proceedings
were had in chambers:
Mr. Whitlock: Judge, I have talked with Trooper Eckard
as to the information he relied on when he stated his opinion
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from his investigation and I think it is based upon matters,
which are not properly admissible into evidence if they were.
offered directly to the Court and to the jury; and, therefore,
I want to call him at this time to put in the record the factors
on which he reli(ld wh(ln he arrived at his conclusion, and if
your Honor agr(les they are not proper matters that could be
introduced in evidence, then I ask that a n1istrial be declared
in this case; and, if your Honor overrules that that the jury
he instructed that they should disregard any statement in
that respect.
page 334 ] l\.lr. Parrish: I want to oppose the motion by
counsel for the plaintiff at this time. There has
got to be some (lnd of litigation. Calling this witness this
plaintiff had ample opportunity to interrogat(l the witness
on this matter. In fact, h(l concluded his examination of this
matter. In fact, h(l concluded his examination of this witnes~
hy asking him what th~ iJn·~stigation disclosed.
,,. .e have now r(lsted our case; it is not part of the rebuttal
to ask him additional question~, which he was ask(ld yesterday,
and we, for those r(lasons, obj(lct.

*

*

*

*

*

*

*

*

*

*

page 335 ]

Mr. '''hitlock: I said I asked him if he was relying on
personal knowledge, but I didn't ask hiln what factors he
relied upon.

*

*

*

*

*

llr. \Yhitlock: I didn't ask the question what he did rely
on; -that would have been foolish of me to ask that question
when I didn't know upon what he relied.
The Court: You had the opportunity but
page 336 ) didn't because you didn't know the answer.
}fr. Parrish: That is all the more reason he
should be limited now.
ltlr. Whitlock: If I asked him I would be inviting hearsay,
I would be inviting answers as to the lie detector test.
The Court: No more so than if you do it now.
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R. H. Grooms
Mr. Whitlock: I want to do it now out of the presence of
the jury so the Court can rule on it.
The Court: I understand that you hav~ rested your case
in chief and the defense has rested its case in chief and I
see no need to reopen the case, and we will proceed with the
rebuttal evidence if there is such.
Mr. 'Vhitlock: I want to call Trooper Eckard at this time to
clarify that poiut and I want to put on the record at this time
his answers to that question before we get into the Court
Room.
The Court: The Court rules it is too late ..
Mr. 'Vhi tlock : '"'e note an exception to the Court's ruling
on that and state to the Court that my information
page 337 ) from Trooper Eckard is that he relied on the
results from the lie detector test, he relied on the
staten1ent of Noland Grooms and the statement of the medical
~xantiner.

Mr. Purcell: We object to that statement even going in
the record, Judge.
1\Ir. 'Vhitlock: Since all of those factors would be either
hearsay or not admissible it makes it more apparent that
Trooper Eckard's conclusion from his investigation was not
properly admissible into evidence, and we except to the
Court's ruling.

*

*

*

*

*

R. H. GROOMS,
a witness called on behalf of plaintiff in rebuttal, being first
duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
By Mr. Whitlock:
Q. Your name is R. H. Grooms t
A. Yes, sir.
Q. And you ·live a couple of miles this side of
page 338 ) Mineral, is that correct!
A. Yes.
Q. And your son is named Noland Grooms!
A. Yes, sir.
Q. And he lives at home with you!
A. That is right.
Q. All of that is .correct. Were you present, sometime soon
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David Sacra
after the accident invoh·ed here occurred, in the Unger service station when I had a conversation with your son as to
to the facts and circun1stances of this accident T
A. I was in the servic(l station at the time, yes.
Q. Did you h(lar th(l con,·ersation between your son and me Y
A. I didu 't pay no attention to any of it.

*

*

*

*

*

Q. Can you tell th(l jury whether or not your son made
the statement to nH~ that. he didn't recall that th(l Unger
vehicle was tra,·elling at an excessive rate of
page 339 ) speed just prior to the accident T
A. I don't know what you and him was talking
nbout, I didn't pay no attention. I knew you and he was
lun·ing a conversation and I was in the service station, but I
don •t know what he told you or an~"thing else ; I don't know.
Q. Do you recall whether or not your son told me he was
going to tell nw ju~t like he had told tlw police when they
asked hin1 if the vehicle in which lle was riding or driving,
the l~nger ,·ehide, was tn1velling n1ore than sixty-fi,·e tniles
an hour and he answ('red, "I don't know." And they asked
hin1 if it was tra\·elling less than fifty-five n1iles an hour, and
lw an~wered, "I don't know."
..:\.. I don't know what you all was talking ahout.
Q. Do you recall or know ahout 111~· con1ing to your hon1e
to ~et' vour son on any occasions after this accident occurred f
..:\.. t ou conH' there 'once that I know, how n1any n1ore I don't
know.
Q. Did I see your l"Oll on the titue that I came there T

*

*

*

*

*

A. I don't know whether Noland was there the
pagP 3+0 ) day he can1e or not; I don't remember.
Q. 'Yere you tlwre that dayf
..:\. I was there and I talked to you on the porch tnyself, but
wlwtlwr ~oland was there or not I don't know.

*

*

*

*

*

DAVID SACRA,
recalled as a witness on behalf ·of the plaintiff in· rebuttal,
was examined and testified as follows:
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David Sacra
DIRECT EXAMINATION
Bv l.Ir. Whitlock:
·Q. You have been previously sworn, I believe.
The Court : Yes, he was sworn, he is still under oath.

Q. ~lr. Sacra, do you recall Mr. Chandler
coming into your restaurant soon after the accident and making any statement about what information he
had received as to l.Irs. Rackley'R seeing the Unger vehicle
hPfore the accident occurred T
page 341 )

*

*

*

*

*

The Court : You may proceed.
1\Ir. Purcell: \Ve object to the question because it doesn't
£lnlbrace the question asked the witness.
The Court: The witness stated that to the best of his
knowledge he did not make the statement.
I will let you check the record over again.
l.Ir. Purcell: \Viii you read thtl question that I asked!
Note : Thereupon, the court reporter read the questions
and answers of the witness Chandler.
The Court : Do you object to this question 7
1\Ir. Purcell : Yes.
page 342 ]
The Court : \Vhy!
Mr. Purcell: On the ground that it is not
strictly rebuttal. The only question involved is whether or
not the statement attributed to Mr. Chandler - that Mr.
Chandler made in the presence of this man, and that is not
what I understood the question to be.
The Court: Of course, you could repeat the alleged stateInent and ask if that was n1ade if you want.
1\Ir. Whitlock: I tried not to lead him. If I repeat the
statement they will object to it as being leading.
The Court: Rephrase it.

Q. :Mr. Sacra, did 1\Ir. Chandler come into your restaurant
soon after the accident occurred and state to you or in your
presence to your wife that Mrs. Rackley had told him that
she didn't see the Unger vehicle until it struck her!
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John Unger, Jr.
A. That is true, that is not thinking or hearsay, he did say
that in my place that she said she didn't see the Unger
vehicle and she didn't rNuember anything after her daughter
screamed.
Q.. ,Yas your wife also present T
A. She was right beside me, she was talking to this
n1an and I was close by.
page 343 )

~lr.

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

" . .hitlock: Judge, I would like to call this witness and
ask that a sumn1ons h~ i~suNi for it.
Tlw Court: Your ~,·irl~nc~ fron1 Mr8. Sacra would be
pun. . ly corroborath·~ l ... Yidence T
~Ir. '\hitlock: Yes, sir.
The Court: The n1otion i8 denied, it would be only corroborative.
page 348 )

JOHX rXGER. JR.,
recalled as a witness on hehalf of th~ plaintiff in rebuttal, was
t... :xatnined and te8tified as follows:
DIRECT

pag~

352 }

EX.A~IIXATIO~

*

*

*

*

*

*

*

*

*

*

Q. Did she say anything about what was said and what
position th~ person wa8 in that wa'\"'ed f
_-\. \Yell, shc.. just said Xoland waYed at her, she didn't
say th€>n, but she said right behind that J ohu was drhit1g.
That is the way she explained it.

*

*

*

*

*
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Mrs. Lillian Unger
MRS. LILLIAN UNGER,
recalled as a witness on bPhalf of the plaintiff, was examined
and testified as follows :
DIRECT EXAMINATION
Bv 1\lr. Whitlock:
·
Q. Mrs. Unger, you- heard Mrs. Glass testify
page 353 ] as to what she observed when the Unger car
passed her house just prior to the accident. Would
you t<'ll the jury what, if anything, Mrs. Glass said to you at
a later date that was inconsistent or different from what she
t..-.stified to here todayT
A. 'V<'ll, she can1e in the station, like my husband said, to
get some gas, and she said, "Is that Mrs. Unger in theref"
-Can I tell it in my own words!
The Court: Go right ahead.
A. And she came in the station and she said that she hadn't
se<'n me since John's death and she came in and told me how
sorry she was. She said, ''You know I saw that car go passed,
I was out in the yard." I said, "Oh, you did!" She said,
"Yes. Noland is a nic<' li ttl<' thing, but is mighty loud and
when they passed he run his h..-.ad out of the window and said,
" 'Hi, Rosie.' " She said they weren't going fast Mr. Purcell: 'Ve object to that, she made no reference to
that in her testimony.
The Court: Yes, gentlemen of the jury, disregard that.
Q. The Glass residence and yard is on the left, or the
driver's side of the Unger automobile when it was travelling
in this direction, was it not 7

Mr. Purcell: Objection.
A. Yes, sir.
The Court: The objection is sustained.
page 354 ] This is no part of the rebuttal.
Mr. Whitlock: It is part of the rebuttal to
contradict this witness, because she says Noland leaned out
and waved and sa~d, ''Hi, Rosie.''

134

Supreme Court of Appeals of ' 1 irginia
ltlrs. Li.lli.an Unger

The Court: llr. ,,. . hitlock, if 1\lrs. Glass testified her house
was on one side of the road and this witness says it is the
other, you 1nay introdue<' that fe.~fiouy to contradict her.
Mr. 'Yhitlock: I an1 not trying to contradict her in this
statenll"'nt, I au1 trying to rebut her testimony on the situation existing there.
The Court: You tnay be trying to impeach her, but this is
not rebuttal.
~Ir. '\nitlock: I an1 not putting the e,·idence on to impeach
her, but I now want to rebut her st.atenlNlt.
Th<' Court: Any ~tatC'mNlt that she made, you n1ay do it.
~fr. Whitlock: A~ to who waY<'d and how it occurred.
The Court: This witness has testified about who
pag<' :~;);) ) wa,·ed. Xow, ~·ou ar<' asking about what side of
the road h<'r honl<' is on.
lfr. 'Yhitlock: That i~ right, and I thought it would be
tnat<'rial to know wh<'r<' the bouse is.
I not<' an exception.
That is all.

*

*

*

*

*

~lr. 'Ybitlock: ,,. . <' r<'~t, your Honor.
The."' Court: Is ther<' an\ furth<'r ·eyideuce!
)I r. Purcell: '""' <' haY<' tio further eYidence.

Xotc."\: Thereupon. tlw Court and c·ounsel retired to chantwher<' thl"\ following proce('ding~ were had:

lwr~.

Mr. Parri~h: If your Honor please~. the defendant moyes
tlw Court to ~trike> fron1 the n1otion for judgment, and from
tlw (·,·idence, if it app('ars, any r('ferenee to the automobile
n·f(•rred to as the rnger autonlobile being operated .by anyhody other than l·nger on the ground that the proof doesnof
t·orn·~pond to any such allegation.
The sole· uncontradicted eYidence being that
page 336 } front the beginning of the journey at the Unger
serYice station until the end of it in front of the
High School that John rnger was drh·ing the automobile.
~lr. ,,. . hitlock: If your Honor please, the strongest possible
(•\·idc•nce as to the driYer of the tTnger vehicle is the physical
facts found at the scene, in which the 'Luger boy was in the
back seat hanging partially out of the door, and the Grooms
boy was pinned under the steering wheel and oouldn 't get
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out. The evidence shows that the steering wheel was so
located that there was not room for anyone to escape on the
passenger's side and he couldn't get out of the door on the
driver's side.
Now, it is inconceivable to me, and I feel that it should
he inconceivable to the Court that any person could get pinned
into a position under the driver's wheel in an accident of this
kind, a collision impact accident, that was not there in the
first instance.
Now, when the impact occurred-, your Honor knows, that
when the in1pact occurs that is when the bending occurs, that
is wh<'n the part of the vehicle is knocked out of place. Now,
that is the tin1e at which a pinning in or out would
page 337 ] have occurred.
It is our position that it would have been alnlost impossible for the r nger boy to have gotten out after
that impact occurred, and the Grooms boy to have gotten in
the driver's seat after that impact occurred, and it would still
h<' even more impossible that the Grooms boy could have
gotten into that position after the accident occurred.
,,. . e submit that there has been no credible evidence as to
the driver of the vehicle; the closest witness to the scene was
some mile away from the scene, and there is nothing in the
evidence that would have kept this car from stopping and
changing drivers after that.
'V e earnestly submit to you that the physical facts in this
case and on this point are stronger than the testimony of
any witness could be. 'Ve recall reading in one of the cases
decided by the Supreme Court that said· these physical facts
are stronger than the ipse dixit of any witness. I had to look
up the word ipse dixit and it means dogmatic assertion, and
under that statement of the · law the physical
page 358 ] facts are stronger than the ipse dixit of any witness, and we submit that the witness' testimony
has been contradicted in a number of instances and that the
n1ost reliable e'\idence on that point is the physical facts.
We submit to you, also, that the law presumes that the plaintiff's decedent, Unger, was exercising due care and taking
what precautions that were necessary for the preservation of
his life, and we expect to offer an instruction and cite authorities along that line, and in view of those rules of law
and the physical facts that have not been explained, we can
think that there would be no question but that it is a jury
question as to who the driver of this vehicle was.
The Court: My view of this motion is that the evidence
in this _,case is overwhelming from the eye witnesses that
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Unger was driving the automobile, and that there is no eye
witness' evidence that Noland Grooms was driving.
8o, on consideration of this n1otion that leaves the fact
that Grooms was found in the automobile on the driver's
side as the only evidN1ce that the plaintiff's would have
to sustain that contention. I know of no prepage 359 ) sun1ption that would arise on connection with the
position of the bodies found in the car. This case
i~ one in which the eye witnesses have put Grooms on the
front seat next to the driYer, yet Unger was found on the
hack seat. Xow, it is uncontradicted here that these two
young men were riding on the front seat.
So, the Court is of the opinion, and so holds, that the mere
fact that Groon1s was found ut~der the steering wheel is not
:'Ufficient to go before the jury, and sustains the motion.
~Ir. 'Yhitlock: If your Honor please, we certainly take
f\XC('ption to your Honor's ruling. Your Honor states that
t hl' eye witnesses put Unger under the steering wheel, but
your IIouor recalls frotn the eYidence that there were no eye
witne~ses to the accident who placed Unger under the steering wheel, the neare~t point that Unger was placed under
t lw :'tee ring wheel wa~ oYer a mile Mr. Parrish: That is not right. The colored fellow, Farnter,
wa~ less than a half a n1ile, and the witness Mrs. Glass was
a tuile.
~Ir. ,,.hitlock: I am· sure that vour Honor repagP :~60 ) calls that Groon1s was pinned ui1der there and
couldn't get out.
\Y P respl~ctfully ~ulnuit that the Court is conunitting gra\·e
t'lTOr in granting this n1otion and except to the ruling.
Thl· t ~ourt: Are thl're anY other tnotions!
~lr. Parrisl1: Yes, sir. The defendant, at the conclusion
of Hll tlw eYidcnce, and after both parties haYe rested, makes
H motion to strike.' the e,·idence of the plaintiff and enter
jtHlgnwnt for the defendant on the ground that no actionable
lll·g~ig ... nce has been establi~hed, which could support a verdict
in Jayor of the plaintiff; there is no act of negligence on
1,... he! If of tlw defendant, which has been established, to support any recoYery, and we take the position that the evidence
<·:-:tahlishes as a 1uatter of law that rnger, whon1 the Court
ha~ now held was the drh·er of the Unger auton1obile, is
guilty of negligence a~ a n1atter of law, which would bar l:lis
rN:oYery, eYen if the jury should find that the defendant was
guilty of actionable negligence.
.
Tlw ( ·ourt: In regard to that motion the jury may adopt
the view that the defendant, Mrs. Rackley, was
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page 3&1 ) negligent in 1naking a left turn without keeping
a proper look out in front for oncoming cars.
As to the contributory negligence of the plaintiff, the jury
tnay take the view that although there is evidence of excessive
speed on the part of the driver of the plaintiff's car, that is
in1mediately preceding the accident, there· is no direct evidence of the speed being in excess of the speed limit of
fiftv-five miles an hour.
So, the motion to strike and enter up judgment for the
d~fendarit is denied.
Mr. Parrish: 'Ve except to the ruling of the Court in
denying our motion.
Xote: Thereupon, the Court considered the instructions as
offered by counsel for the respective parties, and to the action
of th(_) Court in granting, refusing and amending instructions
the following exceptions were taken:
::\Ir. ''nitlock: "'\Ye object in Instruction number one, the
t •ourt taking out the portion of the Code, Section 46.1-207.

*

*

*

*

*

••

*

*

*

*

page 363 )

''"" e note an objection and exception to the Court's refusal
to gi\·e Instruction 1-A,as amended, because as a matter of
law and the evidence the defendant was guilty of negligence
and the jury should ha,·e been so instructed, and the Court
refused to give any instruction in that respect.
page 364 )

*

*

*

*

*

"'\Ye note an objection and exception to the Court's refusal
to gh·e Instruction 4-.A., because it sets forth the doctrine
of sudden emergency, and under the evidence the plaintiff's
decedent was faced, or the jury could have believed that the
plaintiff's decedent was faced with a sudden emergency when
the defendant made a wrongful turn in front of him, and
there was no other instruction given on this point.

*

*

*

*

*
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page 365 ]

*

*

*

*

*

We note an objection and exception to the Court's refusal
to give Instruction 7-A, in that no other instruction was given
that instructed the jury to the applicable law that the plaintiff's decedent was presumed to he exercising due and proper
care at the time he was killed.

*

*
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*
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*

*

page 369 ]

The C'ourt: Gentletnen of the jury, I· think there n1ay be
=--on1e confu~ion, because there has been some contro,·ersy
throughout this h·ial as to who was the driver of the plaintiff~s auhnobile. The Court tells vou that these
page 370 ) instructions deal only with the driver of the autonlobile as Mr. rnger; that the e,·ideuce as to
thi~ other hoy, Gromns, wa~ in~ufficient for your consideration. This is a case now of l·nger drh·ing the automobile.
~Ir. ".hitlock: Your Honor, we note an exception to your
ruling and we want to note an exception to your comment on
this point at this tin1e.
Tlw Court: All rigl1t.
Xote: Thereupon, counsel for the respecth·e parties pre=--ented their argunwnts to the jury, as follows:

*

*
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*

pagt:) 389 )

~Ir.

Parrish:

page 392 )

Lillian B. Unger, Administratrix, Etc. v. Ressie H. Rackley·139

Georgia Porter Musser
It seems to me that you cannot disregard the testimony
of a man in the automobile, and who looked at the speedometer
when this happen('d, Noland Grooms. Sure he told the officer
it wasn't going over the speed limit, he is not the first friend
who tried to help another friend that might be in trouble, and
he told you, I thought, with the utmost sincerity the reason
he had done it was to protect Unger, and that when he found
out Unger hadn't survived the accident he decided to tell the
truth, and I think what he did shows he was telling the
truth. lir. Eckard saw him several times, and it was his
duty to try to establish wl1o was driving. the car, and he
thought it would be a good idea to have Grooms
page 393 ) take a lie detector test, and he asked Grooms if
he would do so, and Grooms voluntarily agreed to
do it. If Grooms had any reservations of the truth do you
think h(' would have voluntarily gone to the State Police
and takt='n this lie detector t('st, unless he felt certain of him~elfT

Dep.
page 22 )

*

*

*

*

*

DEPOSITION OF GEORGIA PORTER MUSSER,
taken before Lloyd V. Weyenberg, a Notary Publie for the
State of Arizona pursuant to Notice, at the law offices of
~Iessrs. Shimmel, Hill, Kleindienst & Bishop, 1212 Union Title
Building, in the City of Phoenix, Arizona, on the 3rd day of
December, 1962, commencing at 10:00 o'clock A.M., to be read
in evidence on behalf of the plaintiff in the above
Dep.
entitled cause pending in the Circuit Court of
page 23 ) Louisa County, Virginia, and continued ·upon
stipulation.
GEORGIA PORTER MUSSER,
the witness, having been first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Rolle:
Q. Would you state your name and address, please.
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A. Well, it's Georgia Porter Musser. And that was Grand
Canyon, was.
Q. Referring, ma'am, to the date of May 27th, 1961, what
was vour address on that datef
A." That was the date of the accident, right!
Q. That is correct.
A. Well, that would be Louisa, Virginia.
Q. And did you on that date have occasion to observe au
automobile accident f
A. That's right.
Q. Where was that accident T
A. Well. it was right in front of the Louisa High School.
Q. From where did you observe the accident f
DE'p.
A. Fron1 n1y homE' wherE' I was staying.
page 24 )
Q..A.nd where was your honlE' in relation to
the accident scene!
.A.. Well, I wouldn't ~ay it was dirE'ctly across tlw road fron1
the hig-h school. It was more on an angle.
Q. And approximately what distance could yon E'~timatE'
that it would beT
...-\. Well, you n1ean in footagef
Q. If you can. yes.
A. Well. that I can't say because l'n1 not that good on
n1E'nsuren1ents.
Q. Did you lun·e occasion to ohserYe either of the Yehiele~
in,·oh·Nl in this necident prior to the point of collision 1
...-\. Yes, I saw the lTng-er car.
Q. WherE' \Yas that car when you saw it'
...-\. Well, it passed in front of n1y house going from Louisa
towards )lineral.
Q. About what distanee was this ,·ehicle from your house?
A. " ...ell. I hnd to-ns fnr as distance. I had the lot and
thl'rl' was a railroad track between my hon1e and the road.
Q.. You couldn't describe it in footage then f
A. No, I couldn't because I reallv don't know
Dep.
exactly what the footage would be. ·
pagl 25 J
Q. 'YherE' at your house were you at the time
\OU obsen·ed this carY
A. Sitting on the front porch facing the road.
Q. 'Yere you fan1iliar with the rnger vehicle!
...-\. Pretty much so, yes.
Q. In what capacity!
A. Well, I had driven it a time or two.
1

Lillian B. Unger, Administratrix, Etc. v.Ressie H. Rackley 141

Georgia Port&r Mu.sser
Q. I see. And at the tin1e that it passed in front of your
home you knew then it was the Unger vehicle?
A. Yes.
Q. Do you drive a car yourself, rna 'am T
A. Yes, I do.
Q. What kindt
A. '56Ford.
Q. In the course of your - How man~· years have ~rou
driven!
A. Oh, about 15, I would say.
Q. Of course, this driving have you had occasion to observe
speed both of your ,·ehicle and other vehicles f
A. Yes.
Q. And did you on ~lay 2~th, 1961, have occasion to observe
the speed of the Unger vehicle as it passed by your
Dep.
residence!
page 26 )
A. Well. I saw the car pass, yes. But so far
as the speed, I wouldn't Q. Assume, n1a 'atu, for the mmnent that the speed limit as
the vehicle passed your house would be 55 n1iles per hour.
Would you express an opinion as to whether or not the llnger
vehicle was exceeding- that speed limit T
A. Well, I didn't notice anything out of the extraordinary
so far as speed goes.
Q. Had you obsen·ed the llnger vehicle travel past your
house on prior occasions f
A. Oh, yes. Yes.
Q. Would you say that on the occasion immediately prior
to this acddent, the Unger vehicle was traveling af a greater
speed or at a less speed, or at the same speed approximately as
these prior occasions when you had observed it f
A. I would say approxin1ately the same.
Q. Could you give us an estimate of the speed at which the
vehicle was traveling as it came down the road past. your
homeT
A. No, I wouldn't, because I couldn't say.
Q. Based upon your experience and kno·wledge, do you feel
it was traveling within the speed limit!
Dep.
A. Well, I would think so, yes.
page 27 )
Q. Now, could you give us a little more detailed
description of where the accident occurred with
relation to vour horneT
A. Well,' it didn't- Well, it was in front of the high school,
but it wasn't directly at the point of where the car had stopped.
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It was just beyond the turn-off where you turn into the school.
And I lived - going from Louisa toward Mineral, I lived on
the Louisa side of the school house. Of course, it was closer
to llineral, but it was between, you know, on the side towards
Louisa and it was on an angle. It wasn't directly across fron1
my place, more on an angle.
Q. Approximately how close to the nc<'ident scene did your
line of vision reach t
A. Well, I could see where your turn is into the school, but
the distance was just- well, when the car got stopped, it wa~
just beyond the turn-in.
Q. I see. And did you observe the Unger vehic)(.l at all time~
up to the point where your ~ision stopped f
A. That's right.
Q. Was there anything - What was it, if anyDep.
thing, that obstructed your vision at this point!
page 28 )
A. Well, there was a bund1 of bush(.ls which I
couldu 't see. It was between wher(.l the ae~ident
was.

*

*

*

*

*

CROSS EXAMINATION

By ~Ir. Segal:

*

*

*

*

*

Q. Do you know the {Tngers, the tTnger family!
.A.. Yes, I do.
Q. Did you know then1 very well f
. .\. Well, not too well. I had ne\"'er met Mrs. Unger until the
day ·of the accident.
Q. How had you had occasion to drive the Unger vehicle!
A. Well, his father rutt a service station up there
Dep.
where I lived, and he had done a little work on my
page 29 ] car. So it was in need of repair, and I drove his i;nto Louisa to pick up the mail while he was servicing mine.

*

*

*

*

*
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Dep.
page 30)

*

*

*

*

*

Q. Was anyone with you when you saw the Unger car go
byt
A. Well, there was another girl sitting on the porch with
me. She was there with me.
Q. What is her name t
A. Ann. I forget what her married name is..
Q. Would it be Ann Hicks Anthony!
A. That's right.
Q. Did she see the car go by toot
A. Yes.
Q. What called your attention to the cart
A. Well, I don't know. I just -We were just sitting there
talking, and we just noticed the car go by. But so far as - it
wasn't anything out of the extraordinar~T· Of course, living in
the C{)untry you have - it's not like it is living in the city one
car traveling right after the other.
Q. Did cars go by in that direction frequently!
Dep.
A. Quite often, yes.
page 31 )
Q. Did you notice any of the cars that went by
before that carT
A. Well, I noticed them, but I didn't know the cars. I mean,
I didn't know them. I had seen cars go by, yes.
Q. Did you see any cars go by after the Unger cart
A. No, not until after the accident. ·
Q. Was this car coming from your left or from your right
as you faced the road t
A. From the right.
Q. Did you see the ~ollision take placeT
A. No.
Q. Did you say anything about this car to Ann Hicks Anthony!
A. Not that I could recall other than saying it was John's
car. That was the boy's name.
Q. Were you sitting in chairs on your porch T
A. No, we were just sitting on the porc.b. It was built up.
Q. You were sitting on the steps T
A. Well, I'd say we were sitting on the porch with our feet
on the steps.
Q. How long had you been talking!
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A. Oh, probably 30 minutes or more.
Q. 'Vere you facing each other as you talked T
A. Well, I can't ~ay we were facing eaeh other.
:~2 ]
We were ju~t having a normal conYersation.
Q. Is this house on a hill or on an~· kind of ele,·ation!
A. No.
Q. Is the railroad on an embankment T
A. Well, it's just built up like a railroad. Yon know how
thev are soQ. 'Vas Ann Hicks Anthony to your right or to your left!
A. From the road, facing the road T
Q. Xo, as you were sitting, wa~ she on your right or on
YOUr leftf
· A. She was on the left.
Q. Did she see the car go byf
A. Yes.
Q. Did she make any remark to you about it!
A. Xo, not that I remetnber. Xot that I recall.
Q. Did you say an thing to her about the ear T
A. X ot at the tilue. no.
Q. Did you follow the car with your eyes nntil it went out
of 8ight!
A. Xo, I wouldn't saY that I did. I saw the cnr pass, and
being used to it, I just·Dep.
Q. Is that the end of your answer!
page 3:~ )
A. '\'\.ell. you just don't expeet things like that.
and it just wasn't anything different than passing an~· other tin1e.
Q. Did you hear the noise of the accident T
.A.. Yes, I did.
Q. How long was that after you saw the c.arf
A. Xot but just a few minutes.
Q. 'What did you do then T
A. We went O'\'er to where it was at, towards the railroad,
but I didn't go across.

Dep.
page

Mr. Segal: That is all I have.
RE-DffiECT EXAMINATION

By Mr. Rolle:
Q. Was there anything unusual which called your attention
to this carf

I
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A. You mean after it passed, after it got out of my sight!
Q. Why did you specifically notice this ear any more than
.
you would any other car?
A. Well, I don't know. It just is because, I gue~s because I
knew the car and I knew the fellow, the people that knew him.
Q. Do you know whether or not this Ann Hicks Anthony of
your own knowledge, was she acquainted with the
Dep.
Ungers at this time!
page 34 ]
A. I couldn't tell vou.
Q. How close was· she sitting to you at the time
the car passed T
A. She was right at the steps, right by me.
Q. And were you talking! To what extent were you talking!
A. Well, just a normal conversation.
Q. Do you know whether or not she watehed the car until
it left your line of vision Y
A. No, I don't.
Q. Did one of you call the attention of the other to the car's
being on the road f
A. "\Veil, if I remember correctly, I said, ''That's John's
car." I think. I wouldn't say for sure that I did. Now, maybe I
didn't. I wouldn't say definitely.

A Copy - Teste :
H. G. TURNER, Clerk.
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