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BILL OF COMPLAINT 

NOW COMES Gilbert R. Knowlton, Complainant, and re­

spec.tfully requests that this Honorable Court grant a perm~ent 

injunction enjoining the defendants from continuing to operate a 

business in violation of the Zoning Code of Fairfax County, and 

as grounds for this Bill states as follows: 

1. That he. is the duly appoin~ed Zoning' Administrator 

of the County of Fairfax, Virginia, and is empowered by Section 

l5.l-49l.{d) and 15.1-499 va. Code Ann. {1973 replacement volume) 

and Section 30-1~.1, Fairfax County, Virginia, Code, to bring 

legal action to insure compliance wit~ the zoning Ordinance of 

Fairfax County, including injunction;. 

2. That Raymond H. Zell, Jr. and Eva J. Zell are the 

joint and sole owners of a 6.035 acre parcel of land located at 

6600 Sydenstricker Road in the Springfield Magisterial District 

of Fairfax County, Virginia, more particularly described in 

Fairfax County Deed Book 447 at 164 and designated Parcel 22 

·on Fairfax County.Tax Assessment Map 88-2-({1)): 

3 • That Browning-Ferris Indus tr.ies of Virginia, Inc. , 

do~ng business as Big K Trash Service, is a corporation and the 

leasee of the premises described in paragraph 2; 

4. That Raymond H. Zell, Jr., is an employee of 

Browning-Ferris Industries of Virginia, Inc., and is the line 

manager of the business known as Big K Trash Service and located 

on the premise described in paragraph 2~ 

5. That Thomas A. Germaine is an employee of Browning-
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Ferris Industries of Virginia, Inc.; 

6. That Samuel Ziff is the president of Browning-

Ferris Industries of Virginia, Inc.; 
-

7. That the property described in paragraph 2 is· 

zoned RE-1 (single family houses on one acre lots) and has been 

so zoned since 1941; 

8. That the defendants are conducting a trash collection 

business on the property described in paragraph 2; 

9. That the conduct of a trash collection·business is 

not a use per.mitted by right in the RE-1 zoning· district· and is 

a violation of§ 30-2.2.1 and§ 30-2.2.2.of the Zoning Code of 

the County of Fairfax; 

10. That the· defendants are parking more than one 

commercial vehicle, _to-wit, eighteen (18) trash trucks on the 

property described in paragraph 2. 

11. That parking more than one commercial vehicle on 

property in the RE-1 zoning district is not per.mitted by 

§ 30-3.2.1.4 of the Zoning Code of the County of Fairfax: 

12. '!hat the defendants are st_oring and warehousing 

stock in trade, to-wit, trash containers, on ~e property de­

scribed in paragraph 2; 

13. Th~t the storing and warehousing of stock in trade 

is not a use permitted in the RE-1 distr~ct and is a violation 

of § 30-2.2.1 and § 30-2.2.2 of the zoning Code of the County 

of Fairfax; 

14. That the defendants are maintaining, repairing 
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.and painting trucks and trash containers on the property de­

scribed in· paragraph 2: 

15. That the maintaining, repairing and painting of 

·trucks and trash containers is not a use permitted in the RE-1 

district and is a violation of § 30-2.2.1 and §30-2.2.2 of the 

Zoning Code of the County of Fairfax. 

WHEREFORE, Complainant respectfully requests that this 

Honorable Court issue a permanent inj~ction restraining de-· 

fendants, their agents or employees, or oth~rs acting under their 

direction, from continuing to use the subject property for the 

purpose of conducting a trash business and from.parking more than 

one commercial vehicle on the subject property. 
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GILBERT R. ~OWLTON 

By /s/ Gilbert R. Knowlton 
Zoning Administrator 

for Fairfax county 



ANSt'lER 

COME NOW the pefendants, Raymond H. Zell, Jr., and 

Eva J. Zell, by counsel, and in answer to the Bill of Complaint. 

they state the following: 
- . 

1. The defendants admit the allegations set forth 

in paragraphs 1, 2, 3, 4, and 5. 

2. The defendants deny the allegations set forth 

in paragraphs 6, 7, 8, 9, 10, 12, and 14. 

3. Pa.:J;"agraphs 11, _13, and. 15 are statements of law 

and not of fact and need not, therefore, ~e denied.· 

4. The use of the property ·is lawful and has been 

condoned ·by the County of Fair.fax· which is now estopped from 

interfering with its continuance. 
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RAYMOND H. ZELL, JR.· 
EVA J .• ZELL 

By /s/ Dexter S. Odin 
counsel 



ANSWER 

Comes now Defendants, Browning-Ferris Industries of 

Virginia, Inc. and Sam Ziff and for answer to the Bill of Complaint 

heretofore filed against them state as follows: 

1. Defendants admit that the Complainant-is the duly 

appointed Zoning Administrator, but denys the remainder of Paragraph 1 

since it states a legal conclusion. 

2. Defendants have insufficient information as to Paragraph 2 

to admit or deny and therefore demand strict proof. 

3. Defendants admit the allegations contained in Paragraph 3. 

4. Defendants have insufficient information as to Paragrap~ 5 

to admit or deny, and therefore demand strict proof. 

5. Defendants admit the allegations contained in Paragraphs 

4 ·and 6. 

6. Defendants deny the allegations contained in Paragraph 7, 
. . 

but admit that the property is presently zoned RE-1. 

7. Defendants admit the allegations· contained in Paragraph 8. 

8. Defendants deny the allegations contained in Paragraphs 9 

and 11 because they call for legal conclusions.· 

9. Defendants admit that more than one co~mercial vehicle 

is parked on the premises, but deny the remainder of Paragraph 10. 

10 •. Defendants deny the allegati~ns contained in Paragraph 12. 

11. Defendants deny the allegations contained in Para­

graph 13 since it is a'1egal conclusion. 

· 12. Defendants admit the allegations contained in 

Paragraph 14: 
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13. Defendants deny the allegations contained in Para-

graph 15. 

For further answer, Defendants state that the referred to business 

has been operated continuously on said property for approximately 

thirty (30) years. This use antedates the Fairfax County Zoning 

Ordinance. 

Therefore having fully answered the Defendants• request that 

this Bill o.f Complaint be dismissed. 

BRONNING-FERRIS INDUSTRIES 
OF 'viRGINIA, INC. d/b/a 
BIG K TRASH SERVICE 

By /s/ E. A. Prichard 
Counsel 
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FINAL ORDER 

THIS CAUSE came on .to be heard on May ·.24, 1977 and 

JUne 20, 1977 upon the papers for.mally read, upon the evidence 

presented by the Complainant and the Defendants, and upon argu­

ment of counsel for the Complainant and the Defendants: 

AND J:T APPEARJ:NG TO THE COURT. that the Defendants have 

established by competent evidence that a general trucking busi­

ness was established on the pro~erty owned by RaY-mond and Eva· 

Zell as a legal nonconfor.ming use and that this use has continued 

without interruption to the present time without any changes 

other than normal growth and business transitions and without 
. . 

expansion to any additional parcels of land, it is hereby 

ADJUDGED, ORDERED and DECREED that the Complai~ant's 

request for a permanent injunction be and hereby is denied: and 

it is further 

ADJUDGED, ORDERED and DECREED that the transcript of 

this matter became part of the record as provided.in Rule 5:9(a) 

of the Rules of the Supreme Court of Virginia. 

THJ:S DECREE J:S FJ:NAL. 

ENTERED THIS 24th day of ----~O~c~t~ob~e~r _______ , 1977. 

/s/ Hen. Burch Millsap 
The Honorable Burch Millsap 
Circuit Court Judge 
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ASSIGNMENTS OF ERROR 

1. The court erred in refusing to rule that a 

landowner, when charged with conducting an industrial use 

in a residential zone, must bear the burden of proof in 

establishing a nonconfor.ming use as an affirmative defense. 

2. The court erred in allowing one nonconfor.ming 

use to be changed to a different ndnconfor.ming use. 

3. The court erred in ruling that the growth of 

the defendant's business was not an enlargement or extension 

of a nonconfor.ming use as prohibited by law. 

4. The court erred in ruling that the construc­

tion on the defendant's property was not an alteration or 

extension of the nonconforming buildings as prohibited by 

1~. 
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EXHIBIT 11 
1941 Fairfax county Zoning Ordinance, adopted 2/5/41, 

effective 3/1/41, Sections III (Agricultural District) 
· and Section X · (Non-confc;>rmipg u:s~s) ____________ __;_ ___ ....._ _______ ..::::.... ......... ---.......;_ ______________ ..... -------------

SECTION III 

Agricultural District 

A. Use Regulations: In any Agricultural Dis-

trict no building or structure shall be erected, altered, 

or used, and no land shall be used, unless otherwise pro-

vided in this Ordinance, except for one or more of the 

following uses~ 

1. Farming, dairy farming, livestock and poultry 

raising, lumber and saw.milling, and all uses commonly 

classed as agriculture and forestry, and uses which 

are customarily appurtenant thereto, and which are in 

harmony with the character of the neighborhood with no 

restrictions as to the operation of such vehicles or 

machinery as are incident to such uses and with no 

restrictions as to the sale or marketing of products 

raised on the premises, provided that no building or 

structure for the raising, housing or sale of poultry, 

livestock or other animals on a commercial scale, or 

sawmill, shall be located less than one hundred (100) 

feet from any street, lot or property line. 

2. Any use permitted in the Rural Residence District, 

and sUbject to the same conditions in each case as set 
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forth in Section IV, A. 

3. Any of the following uses subject to the provi-

sions of Section XII. 

a. Tourist camps and cabins. 

b. Signs, billboards and other advertising 
devices. 

c. Hotels, Tea Rooms and Restaurants. 

d. Automobile filling stations and repair shops 

in connection therewith as permitted in the 

Rural -Business District. 

e. Wayside stands for the sale of products pro-

duced in the immediate vicinity, except the 

set back required shall be twenty-five (25) 

feet from the nearest side line of the street 

or road or fifty (50) feet from the center 

line whichever is the greater distance. 

f. Mines (including utilization of any natural 

resources), quarries and gravel pits. 

B. Height Regulations: No height regulations 

shall apply in the Agricultural District. 

c. Area Regulations: The minimum size of yards 

and other open spaces including the minimum lot area per 

dwelling shall be as follows, except as provided in 

Section XI. 
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1. Lot area per structure: No structure shall be 

erected or placed on a lot or building site containing 

an area of less than one-half (1/2) acre, provided a 

larger area is not required by the Fairfax county 

Health Unit. The lot shall have width of not less than 

one hundred {100) feet, measured at the building set 

back line. 

2. Building Set-Back Line: There shall be a building 

set-back line of not less than seventy-five (75) feet 

from the center line or fifty (SO) feet from the side 

line of the abutting street, whichever is the greater 

distance. 

3. Side Yards: There shall be on each side of every 

building a side yard having a minimum width of twenty­

five {25) feet. 

4. Rear Yards: No part of a building shall be erected 

within twenty-five (25) feet of the rear lot line. 

5. corner lots and corner clearance shall conform to 

provisions prescribed in Section XI. 

* * * 
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Non-conforming Uses 

A. continuation of Non-Conforming Uses: 

If at the time of enactment of this ordinance, 

any building, structure or land is being used in a char­

acter or manner or for a purpose or is in a location which 

does not conform to the provisions of this ordinance and 

which is not prohibited by some other ordinance, such char­

acter or manner of use or purpose or location as then 

existing may be continued, and no change of title or pos­

session shall be construed to prevent the non-conforming 

use of such building, structure or land as hereinbefore 

provided. 

B. Termination of Non-conforming uses: 

No building, structure or land in which a non­

conforming use is abandoned for a period exceeding one 

hundred eighty (180) days, or is superseded by a permitted 

use subsequent to the enactment of this Ordinance, shall 

again be devoted to any prohibited use. 

c. Restoration After Damage: 

Any ·non-conforming building, structure, or land 

which is hereafter damaged to an extent exceeding fifty 

(SO) per cent of its then reproduction value, exclusive of 

foundation, by fire, flood, explosion, earthquake, war, 
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riot, storm, or so-called Act of God, may not be restored, 

reconstructed, or used for any other purpose than a purpose 

permitted under the provisions of this ordinance governing 

the district in which the building, structure or land is 

located, except where the floors and/or foundation walls 

or agricultural buildings are concrete or other masonry 

and not practical to move, or if the non-conforming loca­

tion is necessary to meet the requirements of the other 

existing regulations of the County or of the District of 

Columbia Health Department. 

D. Nothing in this Ordinance shall prevent such 

structural alterations as may be necessary to restore to 

a safe or lawful condition any part of a building or 

structure declared unsafe or unlawful by any duly autho­

rized county Official. 
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Section B. Non-conforming Uses 

8.~ The following ~pes of non-confor.ming·uses may be continued, 
and, on the obtaining of a permit from the Board of Zoning 
Appeals in accordance with the provisions of Subsection 3 
of Section 11.6 any such use may be enlarged to an aggregate 
extent, at all. times, of not to exceed 25 per cent of the 
area of land occupied by such use and. to an aggregate extent, 
at all t~es, of not to exceed 25 per cent of the floor area 
of the building in which such use is conducted, but not so as 
to exceed the maximum building area or tloor area prescribed 
for the district, and structural alterations may be made in 
suCh building to an aggregate extept, ~t all times, of not to 
exceed 50 per cent of its current appraised value accord~ng 
to the records of the Supervisor of Assessments. 

8.1.-1 A one-family dwelling existing as a ·non-conforming use 
in a C-D or an i district. 

8.1.2 A use permitted in a c district of one class, either wi~ 
or without a permit from the Board of Zoning Appeals, and 
existing as a non-conforming use in a c district of ano~her 
class. 

8.2 Any non-conforming use other than those specified in Section 
8.1 may be continued but shall not be enlarged or extended 
nor shall any structural alteration be made in any building 
in which such use is conducted. 

8.2.1 Any non-conforming junk yard in any district shall, 
within one year after the adoption of this·ordinance, 
be brought into fu11 conformity with the requirements· 
as to fencing that are set forth in the. ordinance of 
the coun~ rel.ating to the licensing and regulation of 
Automobil.e Graveyards in Fairfax County. This requirement 
. shal~ apply regardless of the location o£ such junk. 
yard w~th respect to any state highway. 

8.2.2 Any non-conforming use may be extended to occupy any.part 
of a building that was manifest1y arranged or desig~ed. 
for such use at the time of the adoption of this ordinance, . .. . 

but no such use shall be extended to occupy· any land · 
outside such building. Except as provided in Section 
8.1, no non-conforming use shall be extended.to 

. occupy· a greater area of land than that occupied by such 
use at the time of the adoption of this ordinance. 

8.2.3 Nothing in this article sha11 be deemed to prevent 
keeping in.good repair a non-conforming bui1ding or a 
bui1ding in which a non-conforming use is conducted, 
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Section 8. Non-conforming Uses - Ctd. 

but no such building that is declared by any duly 
authorized county official to be unsafe or unlawful by 
reason o£ physical condition shall be restored, repaired 
or rebuilt. · 

8.2.4 If a building in which a non-conforming use is conducted 
is moved for any distance whatever for any reason, then 
any future use of such building shall. be in conformity 
to the regulations specified by this ordinance for .the 

· district in which such building is located. if any 
building in which any non-conforming use is conducted 
is hereafter removed, the subsequent use of the land on 
which such building was located and the subsequent 
location and use of any building thereon shall. be in 
confor.mity to the regulations specified ~Y this ordinance 
for the district in which such land ~s located. 

8.2.5 A non-conforming building or a building in which a non­
conforming use is conducted that is destroyed or damaged 
by any casual~ to an extent not exceeding 50 per cent 
of its current appraised value according to the records 
of the Supervisor of Assessments, exclusive of foundations, 
may be restored within one year after such destruction 
or damage, but shall not be enlarged ·except as prov1ded. 
in Section 8.1. If any such building is so destroyed 
or damaged to an extent exceeding 50 per cent o£ its 
value as above, it shal1· not·be reconstructed except 

8.2.5.1 for a confvrming use: or 

8.2.5.2 if the building is used £or agricultural purposes 
and the floors and foundation walls are of con- · 
crete or other mason~ and are not practical to 

.move: or 

8.2.5.3 if the non-conforming location is necessary· tq 
meet any requirement or regulation of the Health 
Department of the county or of the District of 
Columbia; or 

8.2.5.4 1£ the non-conforming building is a one-family 
dwelling, in which event it may be reconstructed 
within. one year after the aforesaid destruction 
or damage so as to occupy the same space that it 
occupied pri·or to such destruction or damage, 
~r any part thereof. 
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Section 8. Non-conforming Uses - Ctd. 

8.2.6 if any non-conforming use ceases for any reason for a 
continuous period of 6 months or more other than for 
reasons beyond the control of the owner of the property, 
except for provisions of Section 8.2.5 above, or is 
changed to or replaced by a conforming use, the land and 
building theretofore devoted to such non-conforming 
use shall thereupon be subject to all the regulations 
as to use for the district in which such land and . 
building are located, as if such non-conforming use had 
never existed. 

8.2.7 Any use for the establishment of which a permit from the 
B.oard of Zoning Appeals is required under the use regulations 
for a particular district as set forth in the schedule 
contained in Section 3, whether suCh use is existing in such 
district at the time of the adoption of this ordinance 
or is sUbsequently established therein on the obtaining 
of suCh a permit, shqll be deemed to be a conforming 
use in such district; provided that any sUbsequent 
replacement or enlargement of such use or o£ any building 
in which the same is conducted or the construction. of 
any additional building for such use beyond the extent 
specified in any such permit (or the extent to.which 
such use existed at the t~e of the adoption of this 

• ordinance) shall be subject to the obtaining of a further 
permit therefor from the Board of Zoning Appeals. 

8.2.8 The rights pertaining to a non-conforming use or 
building shall be deemed to pertain to the use or building 
itself, regardless of the ownerspip of the land or · 
building on or in which such non-conforming use is 
conducted, or of such non-conforming building, or the 
nature or the tenure of the occupancy thereof. 

8.2.9 A11 the foregoing provisions relating to non-conforming 
uses and buildings shall apply to all non-confor.ming 
uses and buildings existing at the time of the adoption 
of this ordinance and to all uses and buildings that 
become non-conformdng by reason of any amendment thereof, 
but not to any use established or building erected in 
violation of law, regardless of the t~e of establishment 
or erection. However, any error in the location of any 
building with respect to required mdnimum yard dimensions 
or maximum percentage of lot area coverage applicable at 
the time such buil~ing.was erected shall not be deemed 
to be a violation of the provisions of this ordinance if, 
and only if: 
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Section 8. Non-conforming Uses ~ Ctd. 

8.2.9.1 the foundation and wal1s of the building are 
. completed prior to the time of the adoption of 
this ordinance; and 

8.2.9.2 the owner of the building obtains a certificate 
of non-conformity for the purposes of this section 

(a) from the Zoning Administrator if the error does 
. not exceed 10 per cent of the measurement that 

is involved; 

(b) from the Board of Zoning Appeals if the error 
is greater than 10 per cent of the measurement 
that is involved, which·certificate shall not 
be issued unless said Board finds that the 
error will not cause serious detr~ent to the 
neighborhood and will not be seriously adverse 
to the purposes of this ordinance. 

Upon a finding of the foregoing facts and a state­
ment of the foregoing opinion with respect to a 
particular building, the same shall be deemed to 
be a lawful non-conforming building, sUbject to the 
provisions of this Section 8. The Board of z.oning 
Appeals shall have no power to va~ the application 
of any of the l~itations specified in the fore-

·going proviso. 
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EXHIBIT 15 
1959 Zoning Map applicable to subject propert~ 
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EXHIBIT 9 
Present Fairfax County zoning Ordinance, adopted May 19, 1965 

30-ti. 
30-2.2.1 •. 

· ·s_chedule Of regsdtstioru~-. -~--- · · --·- ··- -- -------- · 

· · · GENERAL EFFECT •. No building shan hereafter be 
~ected and no existing building ~ be moved. 
altered, added to or enlarged,· ~or shall any land 
or building be used,. designed or. arranged to be 

See Zoning 
Amendment 
#232 _.• 

- used .for any purpose· other than is included 
among the uses listed in the following schedule as 
permitted iD the ·district in .which such building 

· . or land is located, nor in any manner contrary to 
any other requirements specified· in this article. 

·The regUlationS listed I in said Schedule for each· 
· district are hereby adopted and prescribed for 
· each· district and· sball be -deemed to be t.'te mini­
mum requirements in ·every instance of their ap­
plicatimi subject to the provisions· of other .sec-· 
ti~ons ~ this chapter. • · : . . · - - . . .. ... 

474.4 

Supp. # 17, J-13 
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Zoning 
Arlend. 
#232 

ADOPTION OF AN AMENDMENT TO CHAPTER 30 
(ZONING ORDINANCE) OF THE 1961 CODE OF 
· THE COUNTY OF FAIRFAX, VIRGINIA 

. AS AMENDE~ 

At a regular meeting of~he Board o~ Supervisors of Fairfax 

County, Virginia, held 1n the Board Room 1n the Massey BuUding 

at Fairfax, Virginia, on Monday, May 6, 19741 the Board after 

having first given notice of its intention so to do, in the 

manner prescribed by law, adopted an amendment to Chapter 30, 
. . 

(Zoning Ordinance) Article II ot the 1961 Code ot the County ot 

Fairt~1 Virginia, as amended, sai~ amendm~nt so adopted being 

1n the words and figures :t'ollowing1 to-wit: 

BE IT ORDAINED AND ENACTED BY THE BOARD OF SUPERVISORS OP 

FAIRFAx COUNTY: 
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~--.·-

•. 

Amend Chapter 30 {Zoning Ordinance) Article II·(Districts Established; 
Regulations; Zoning l4ap} I Section 30-2.2.1 {General Effect or the 
Schedule of Regulations) to read as follows: 

General Effect. No building shall hereafter be erected and 
no existing building shall be moved, altered, added to or 
enlarged, nor shall any land o.r building be used, designed 
or arranged to be used for.any purpose other than is included 
among the uses listed in the fo1lowing schedule as permitted 
in ~~e district 1n which such building or land is located, 
nor in any manner contrary to any other requirements specified 
in this ar.ticle. · 

The setback and yard reauirements or this Chanter, however, 
&hail not aeply t~ teleonone booths and oeaestais, under~round 
utilitv eau~pment, maaiooxes, bus snelterfA ouo~ic oicvc e snelters, 
or any similar. structure or device which the ooinion of tne 
Zoning Administrator are obviously intenaed to be otherwise located 
in the eublic interest, and are not ~ncongruous with the aesthetic 
standaras of the surroundirig area. . 

The regulations listed 1n said schedule for each district are 
hereby adopted and prescribed for each district and shall be 
deemed to be the minimum requirements in every instance of their 
application .subject to the provisions of other sections of this 
chapter. 

· GIVEN under my hand this 6th. day ot May, 1974 • 
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30-2~2.2 (Co~t'd) o:-m-FA!•!ILY P3SIDEitTI.A.L l AC!'.E. (PS-1) DISTRICT. 

o, 

Column l Uses Per:itted By Right: 

Same as ~ecitied tor RE-2. 

Colucn 2 Special Per=it Uses: 

Same as specified tor RE-2. 

Column 3 l·tini:~um Lot Size: 

Area: Ail. lots other than in apProved subdivisions 
shall. have a minimum e.rea or one acre. 0 In appro\-ed 
subdivisions, lot area. shal.l have an average or one 
acre, Md the :dnirnumolot area. shall be 40,000 sq. 
ft. 

In subdivisions approved tor alternate density develop­
ment, "the minimu."il lot area shall be 20,000 sq. ft. 

Width: Interior lots shU! ha.ve a minil:um width 
of 150 tt. Corner lots shall have a minil::tn "'"idth o'f 
175 ft. 

In subdivisions apProved for alternate density de­
velopment, the interiorolots shall not have any mini­
mum width. 

Column 4 ~.a.ti.Izru.tn Percentage of Lot Coverage: 

In subdivisions approved for alternate density de­
velopment, the total ~er of lots shall not cover 
more then 50"~ of the gross acreage ot the subdivision 
mad the max~~ n~~er of lots per gross acre shall 

. no~ exceed .92. 

Ccl.umn 5 :.:.u.u:rum Height or Building: 

Same as specified tor RE-2. 

COlumn 6 tJJ.nil:rum Yard Dimensions and BuUding Location 
Requirements: · 

Snme as those Sl!ecified for RE-2 ~stricts, except 

Side: In subdivisio:ls approved for p.J.ternate density 
develapment a. r.dnil::n:m side yard or l2 feet and & total. 
minimum 0 of 40 :feet. 

0 

Col.umn 7 noor Area.: 

NR 

Colu=n 8 ~Xn~ Off-Street Parking Space: 

Same as specified for RE-2 districts. 

476 .ll Supp. nt. 2-73 
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·- .... 

30-2.2.2 (Cont'd) Column 9 othe~ Open Space: 

Same as specified for RE-2 districts. 

_,. 

----

' 
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· cal==t l. . . U:ea Pemi tte4 !;1 Jll.pt: · 

. . . ·I. Acceuo:y bui141nss md use a as apec.11'1ecl in 
aectica 3o-3.2. · · 

2. All. q:icul'Wral uses. . . 
. · .• · 3 •. AutCI:ICDUO pvldns as specified :1D secti=s 30.3.ll. 

Amended by Zoru.n~ aDd. 30.3.10. · · ' . · 
Amendment :ft: 250 • Jlem .. oee.apa!.!.ems ;::ud he.::. p: afessto::cl ot!'!.ces, 
. '~ · .. 4a.· Ott1 cea fot- toundations tormed tor· the pro:sotion 

"li . · · ot the pert'crminc ans in facilities with1n Pair-

Am 
· d d .. ,_Y · ZOIU.. .• ng · tax eou.,ty which are o-..rne-d b) the· national· Par'4t 

en e · .JJ SeM'i.ce ; ;:rov1c1:::1. tha1:: 
AmendrRE;!nt :fl: 2 85 C.l.) 

'flo such usc shall 'be rG:dnta1ned tor. a period 
or moro than 12 ccn~h:. 

(2) Such use shall be contluct;cl 1n. u; .cz1st1Dg 
. :structure located w1th1n one a!le or tbe 
racil1ty in which :he perrot=a~ces pro:ote4 

· • w1ll occur. 

.• • .. 

. . • - 0. 

(3) Ho c=:e th~ 6 employees· or sa1~ to~~dat1on· 
shall be employed in suCh otrice at ~~7 one 
time. 

5. One-tamily ~wellines. . 
6. Pu~llc uses, except r1re stations, su~Ject t'o 

· approval or a site plan ot each d~velop:=nt. 
7. Saw:d.ll1ng or timb~r gro,.-n on the s~ property. ·: 
8. Signs as spe:ir1ed in Article 16 ot th~ ~pter. 
9. Soil removal but only as follows: 

a. Removal rro1:1 an a cl1str1ct or sod and soil 
to a de~th or not more than e1~hteen inches 
and over an area not exceedin~ 5,0CO square 
teet;. or 

b. Removal or excavation necessary tor con­
struction when in accordance wit: an aP­
proved site ~lan or approved plans and · 
profiles ror a subdivision when such ap~ 
proval. has been obtained 1n· ·accord w1~ 
the provisions of" this Code." 

c. Crad~nr: or land 1n accord with ;r grad1ng 
plan approved by the d1rec~or, which trad~ 
in~ plan shall provide ror even t1n1shed 
r.rades which meet adjacent properties.• 
Y,rades and do not s~~stant1ally alter 
natural draina~e, and wh1ch plans 1nciude 
s1ltat1c~ and erosion control-measures con-

.·.: .rorminF: with section 17-7a oi- this Code. 
Any other r.rad1n~:, r:xcavat1nR, J:!inin,;: a.~::Vor 
burrow!~p: or land not listed abovi shall be 
per=ittc~ onl1 in accordance with the ~rov1-
sions of sect1on 30-7.2.1 ot th1s.chapter~ 

1~. "ayside sta.~ds ror the sale o!' ... llF.r1cultural prc>­
ducts sro-..ni 1n ~he ~te v1c:1nit)r, or proacta 

· ot aztY. home occupation .caisducte4 em the se::D ~. 
11.· !eepinY.·or livestock, towl, and animals rerae 

Jl&'t:une on any lot not less tbSA two acres iD area; 
provide4, ho-..rever, that such~ uea sha · .. 
DOt. be c!eez::ed. to lim. t the k~epir g or N~1 ts 1 · . 

·~n, mice, guinea pigs, an4. other s!:Ur: · .. · 
· auc.\ s=.ll. ani:al.::, or birds or tovl, tor penca.al. 

use or ezz.j~t, vheta :uch e.~ ue not itept 

J&76 .• 6 
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-----

3~2.2 · (eont•ct) ~or sale 0:- ~:- c:c:c:ercial··pur.poae• an4 :U..-the:- . 
p:oo-li4ecl that such ezdr•'s, bUds ozo r~l a:-e . 
CCIIltined tQ tM mteriO:' ot the 4vellizls 0:' 

. .. 
··, 

. ..,. 

·. 

othe:o pe=ittecl accessor.r lm:fld1ng ~ c!esi;:le4 
~o:- the p:"1z::.i.r:r pu%1So£e· ~ keepi:1; :ac:h m1=e.1s, 
birds 0% twl. 

12. Cue3t house as an accessorJ building· located on 
a lot not less than two acres. · 

' 

.. 

.. 
f 

;'· 
... . 

~ : . 

... 

· .. 
. . 

~'QP• 117. 2•73 

.. 
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. . 
13. . Construction or building u.terial ~U"'d,· prov1clecl that: 

(a.) .S IUCh. ~ shall. be :W.zltai:secl tor & peftO! 

0. 

.· 

.. 

. .. 
·• 
z • 
. . . ·-· 

.· 

· Add l5 ~ See. 
Zoninq Amendmeni; 
#2.22 

~ . lS·. Delete See 

• 0 

SD u=:aa ot 18 :r=ntu =l.caa .w:ll 1:i=- 'M 
· ~· b7 the BoU"Cl ot ZcniDs Appeal.:&. 

('b) nell.~ $erves ~ tho :recordecl .uWivi:lic:ll 
vit!Wa Wich :l:t 1a lcc&te4 =-· acW.tioa&l. 
aectic=s thereof. 

· (c) 110 ~ ~ auch-~ ·1a claae:- tbaA lSO 
teet to aq c!well.1n; not occ:upi~ oi 1e~e4 
'bJ' tho Me:" o~ the .ul:uU.~i= •4 DOt 
zaearer thazl ·SO teet to the npt o~ .,q liM 
ot · azr:t ~lie ~ or .a~t e~ Fi= . 
to the :eco:da.Uan ot ttie wbcU:dsion ae:ve4 · 

• 0 • br such ~. an4 prodded. ~~ u auch .. 
· ,.am is to be usecl izz c:azmectiara v1th the· · 
CCD.S~n td lOO ~ ·more 4vellJ:lp, · .· · 

• theA 110 po:-ticn thereot shall. be clcsu tba· 
3CO teet to arq dv~ DOt ovce4 ar luse4 
bT the OWDer ot the Nc!i'ri.siac az:o\ n= lleC'U' 
tb&Zl 100 teet· to ·the risbt ot vqo ·line ot .q 
public: 1'0&4 or s=ae.t ens~ pricz' to the 
~= ot the su],d:1:visi= send \7 

. audl~ . . 
(4) an a:e&S ot == )'Sri m4 a=esa thereto an: 

t:na:ted =' kept 1zl such & maMe:> as to preve:t 
. 4u.s-t or 4ebris tr= bJ.cviDs or apreadiz:ts cas-to 
the FCPertT ot mother = cnto azr::1 punic 
:'0&4 ~ ri;h't at vq, 'aDd. are :wizlta:!.zse4 izl· 
& c:lem a=d. orderly :amu:r, d buUdizzg 
aa.t:erial. ad c:c=t:w:t:!.ca residDe mel 4ebris 
a:e not pe:::itted..to Mc=Jlate. . .. 

(e) aU bail.c!i:sgs. • =aterl.al.t, supplies am~ ab:'is 
an ccz:pletcq :=oM tzca ncb 7ari Vi'tbm: 
Eo clqs tzcm the da.te ot c:cc:;let!.= 0~ the 
1&ft lnz:UdiDs to be CCIQ.S't:ucteclti:l the subdi• 
Visicm ~within 60 c!qa t:-ca the 4&t.e ac:tiw 
ccmstnc:d.cD vitl!in the a=cfivisica is &Us~ 
ccnti:mecl, vbic:hevar occ=s tl.nt. ~ uae 
ot te=poza:::t otrice ta.c:Wties aa4 tba · . 

• Storap o't lndlding mate:'ials, supplies aacl 
~ equipc:Mm't em 

0 

a lot t~ use·m 
cazmed:ica nth the eneticai ot & ~ 

or st:'llct=es there=, t= Wic:!s & ~d'ding 

per.:d.t lsas been issw:d., = ~ 
othuvise autbcr.:e4, m4 ~ 'the actual. 
~ ot such s~ cr at:uc:tuzoe•• 
an pemittetl ases a=4 ua-t sub~ect. to sabo 
p~ a., 'b., azul .c.,. beftot. . Zoninq 

Ainendment *260 
111. Pamil1 daJ ~ homes. 

. co~· 2·~.::. s»ecial. .P.e=lt: ~~ . 
' . . . . . 

·. AmenCled by Zoning 'Ihc === :i:o~:p:!·=-= w!.bb:!:s: Ss(attpe. H, ;:;, ::r,- v •. 
. Amendment #215 "1!, -.-::, 'f!!l, au4 :x a:s set: ocz!. !n Scetton:s 3& 

. 1 =.t:: = 39 r.a.le. a ==:1 'be edlewc4 _l_l!er epe •£ali · .. ,e .. it • . 
·· .. 

• 0 • 

• 0 • 

. .. . .. 
. . . . ... 
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30-2.2.2 (ccat'4) .c:al.=zl 3 ~Lot Si:e: 

.... 

·. 

.• 

.... 

.A:ea.: ·All. lata otbel" tbaA ill ~ ·zrub41v.Uicu 1hal1 
b&w a. min'== azoea.ot two ac:ea. ID apprtm!4 .ubd.l• 

· ~. lat ana ab&lJ. b&ve 8Zl a-zoap · o~ tw acres, 
. - t.ba m:fn1mm lDt a:e& &hall. be eish't7 tbw&M4 
aqaan t'eet. 

IA aulxU:vUicma apprcmt4 fozt al.~ma.te d=li:t7 c!nelop­
MDt, ~ :m1n1=n lot cea shall. be 16o,OCO •quazoe teet. 

W14th: Xlsterior leta •hall ,_.,. a mr1mm ·viAth· ~ 
't11o lmDdz'ed' teet. c:oZ=u lata ab8ll. b&ve a nin:fm:a 
1d.4tb ~tva lN:ctze4 twzlty-tive teet. 

IB sabc!iTilica• a.PP:ecaecl tf:r &l.tema.te deuit,-
. dewl.apDmt, izlter.t~ leta abal:L DOt ~ave ~ Jdn'=• 
Y.l4th •. 

cal=D 4 ~ ~ta.p o-t Lot. Cowtrap: 

~ Rbcli~ app:cre4 to= &l.~ c!eW.ty de- . 
~r:rt, tbe lots ahal.1Dot c:over mare tbaz1 118~ ot 
tbe gzou ac:reqe ot the ..mcti:visicm~ m4 the zmrrl=n 
DUmber 0! lob per grau &e:'lt aball. DOt exc:ee4 .47. · 

Colma S Mex1mn lieisbt ot Jhz1ld1ri · 

Jn:f'd;nszr use4 exclusi~. ~~ ag:ri=ltu:ral. JUZPO&e•: 111 

Otber ba:!.l.dinss: a.s teet, ~ that a 'tnt:!' dins 
1111¥ 'be e:ec:tecl to & :marl:mm heisht ~ Dizle't7 teat U 
·it 1a aet back ~ everr &tl:'eet - ~ ~. = . 
additial to each ot tbe ~ m:fn1:mn ~ ~ · 
d.caa, a c1iatcce ot =t leaa thaD two feet tor each 

· Clltt t'oot ~ heisht that it exceeda tbe tan,-t1w 
toot limit. . . , 

\mended by · Cal.uaD 6.- Hin1mm Ya-4 ~ aa4 !ltrl1 d1ns I.ocattcD. 
~oning Amendmen:t Be~ta: .·. 

¥316 ... 
r • • :. • •• 

. . -

... 

lfcae ot the t~ ~· abaU be ·l.ocate4 at · 
. . . & ~t.zlcc o-r leu tbaD 100 teet tl:aa =r lat UDe: ... ·. : . . . . . . . .. . . . . . -··. .· .. · . . .. . -:~ . . ~ . . . . 

~ m: ~-~- tar asricu1~ ~ 8: c~~· 
scala azz4 all. other s~• usetl tar tbe cO'ft1n1ns 
or shelter ot azzy poal.t%7 azad. li-vestock· m4 c:r 
~sued. tor t!:e c:cm.t1Dizlg or shelter ot 
tea:' or llm"e dcp but excl"d:fns dcp ot less l:baD 
tca:r mczrths ot ap; e:=ept that a:q ·~ 
ue4 tw:. 'tbe· cczzt1m,s or abel.i:c" ot banea or 
pca:10a M7 a located. Dot lesa thaD tveJrt:r teo\ : . 
1'.:cza tbe :ec- let liDa IID4 :tort,- :ted~ tbe · 

··aide 11ne em tso ,aoo squazoe teet or land or more. 
• • • • • • • • 0 

. ~·: ~ : . ; :~·~)·.~ 
. ···.·:.··.:· ·, ·. 

. . . .· ·. ·:i.,pp. 111; ~-T · ..... 
.··. - : 

.· 

·. 
. .. . 
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3o-2.2.2 (Cont'd) b. All. struc:tm-es used in connection \lith sawmil.ling. 

Front: 50 feet tram the f'ront lot line o.r 75 feet 
trca the center line ot the abutting street, whi~ve.r 
is greater. . 

Wa;yside stands: above dimensions less 25 tt. 

In subdivisions approved for altemate density devel.opment 
front yards shall be a minimum of 30 feet 1'raD the 
trout lot line where facing on a. local. street with 
50 teet ot right of way or less, and a minimum of 45 
teet where facing on a "locaJ. o.r major thoroughfare 
witb 60 teet ot right of wq or more. 

Side: 20 feet 

In subdivisions approved for alternate density develop· 
ment, a minimw side yard ot 15 feet and a total. mi.Dimum 
or 4o feet shall be provided. 

Bear: 25 feet, except corner lots, which setback 
sbalJ. be the same as side yard requirements. 

Col.lmiD 7 Floor Area: 

BR 

Colmm 8 Minimum orr-street Parking Space: 

1. For dwellings : one spac:e for each dwelling \1Di t. 
2. For cburches: one space for each 5 seats. 
3. For aU. other uses: a total number of spaces 

sutticient to accommodate the vehicles of all 
employees of the establishment, plus those ot aU 
fel"SOl'IS who mq be. expected to visit the same at 
tmy one time, as determined by the board ot zoni.n.s 
appeal.s with respect to any use tor which a 
permit from said board is l"equired end by the 
Zcm."'.ng Administrator with respect to all. other 
uses; subject, under either procedure, to aD¥ 
requirements adopted by resolution ot the PlaDniDg 
Cazmission in accordance ~th tbe poliqr as to 
autclmobil.e parking space set tort;h in secticms 
30-3.10 and 30-3.11. 

COl~ 9 other Open Space: 

l. M1.D.1mum ott-street lneding space: 

(a) For dveUings: HR 
(b) All. other uses: su:tn.cient space to provide 

476.9 Supp. ·116, 8-72 
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30-2.2.2 (Cont'd) on the lot tor all loading and unloading ot goods 
or persons, ill connection vi th tbe use, aa deter• 
mined by the boazd of zoning appeals with respect 
to 8DY use tor which a pemi t hca the said board 
is required and by th.! zoning admiDistrator with 
respect to all. other uses, subject, 'UDder either 
procedure, to 8DY requirements adopted ~ resolution 
ot the planning cc:m:Diasion in accordaftce vitb the 
policy a.a to ot.r-street loading space set .forth 
in sections 30-3.10 and 3o-3.3.11. 

2. Adequate apace tor drainap, as detem.inecl in 
accordance. with the provisions ot sectian 30.3.6. 

Amended by l:n attls&H:rJ:aiettll &JIPIIIUecl fer alisemMe cleftaie., ae 
zoning ael:opDeneJ a ~t~Wma at 3 aerea ef epee a:paee aiul:l 

Arne. ndment #305 'be pl'eli"id:ea !B efte e8ftisimtotte pM"cel ef 1M4 ritb a 
mird:wws depth azs4 ri44:h et 59 fee~ ancl a:a & teftt8C o£ 
eee teet. 

In caaea where the bal.ance ot.land not contained in 
lots and streets is needed by the Ccnmty ot Fd.rf'ax 
tor school sites, pazoks, recreaticmal. areas, higbva¥8 
or tloocl plains, the location as detemined by tbe 
County Pl.anniug Engineer, and such lBDd is sui table 
in size, shape, condition and topography, and such 
needed purpose as detemined by tbe County P.l.amliDg 
Jngineer ot Fairtax County, then this land shall. be 
deeded to Fairfax county for such lJU%POBe. 

The Planning Engineer zzsq, however, approve tbe bal.ance 
ot the 1and not contained in lots ami streets to be 
conveyed to P. non proti t corporate ownership aut.horhecl 
'UDder the laws ot Virginia, providecl that the owner 
or developer presents a pl&D, proper agreem~mts, cove­
nants, accepta):)1e to the County for the developDent 
ad maintenance ot the open lazld. · The members ot 
such ncm profit corporate cm2ership sbal1 be the owners 
o't all the lots in the subdi via ion BDd. said land to be 
held and used for the recreational pul'pO&es tar the 
owners ot the said subdivision lots. CovenaDts shall 
provid8 that assessments, charges, ami costa tor the . 
maintenance ot open space, whether made by tbe cor­
porate ownership or the County, shall constitute a 
pro rata lien upon the individual lots of' the 
subdivision, second only to taxes, and ezry bona tide 
du.l¥ .recorded first tl'ust lien on each lot. 

Open space not contained in lots and streets shall not 
be denuded, def'aced nor otherwise cliatumed in an;y 
manner at 8Dy' time w1 thout the approval ot tbe appropriate 
County Departments and in concurrence with the o:Nnty 
Planning Engineer. · 

1176.10 Supp. 116 • 8-72 

A-34 



Zoe1r.g 
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1215 

AlX)PrlQlJ OF »SERIMENTS ~ CHAPTER 30 
(20JOJG ORDIKA . .'iCE) OP Tl!E 1961 CODE OF 
~ COUla'f OP FAI:RPAX~ V.IRGDIA• 

AS AMENDED 

At a regular meeting or the ~ard or Supervisors ot' i'&1rt'ax 

County~ V1rg1n1a. ·held a the ~ard Room in the Massey lN.il.c11n&. 

a: PIUrrax.. V1rgin1a. on Monda)'~ May 7 ~ 1973. tbe :Board• after 

having n.rst given noUce ot' 1ts ate~Uon so to do,~ 1D 'the 

manner prescribed by l.av., adopted amendments t~ Chapter .30~ 

(Zonins Ordinance) or the 1961 Code ot". the Cou:1ty or _Fa1rr~. 

V1rg~1a,~ as amended• • said amendments so adopted being in the 

words and r1gurcs rollowing,~ to-Wit: 

Amend ArUcle IX, Section 30-2.2.2 (Schedule ot' Regul.at1ons) • 
Cdl.umn· 2 (Special Permit Uses). 'ot' the RE-2 District so as to 
read as t'ollows: · 

-Column 2 Special Per.m1t Uses:· 

~"le uses ccmpr1sed w1 th1n Groups II. In,~ nr • V • vx. 
v.n. vm. IX and thcae Croup X uses pe.zomi.ttotd 1n ll 
c11.str1cts as set t'ortb 1n Art1cl.e Vl:I ot' tln 1 Chapter 
may bf!. allowed under .~pec1al. U~e Permits. 
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ADOP'lmlf OP .AKDIDMEH'r TO CBA~ 30 
{ZOIIDIG OBDDWiCE) OP DB 1961 CODE OP 

%HE COUH%r OP FAIRFAX, VIRGJ:Bl:A, 
AS AMEHDED • 

At a regular meeting of the Board of Superviaora of Fairfaz 

Coant7• Virginia, held Sn the Board Room 111 the Maaae7 BuUcUDg, 

at Pairtaz, V1rg1n1a.,· 011 Monday, October 1, 1973, the Board attar 

haT.I.Ds firat given notice of 1ta intention ao to do, Sn th'! manner 

prescribed b7 law, adopted an amendment to Chapter 30, (Zoning 

Ordinance) of the 1961 Code of the Count7 of Fairfax, Virginia, aa 

amended, aa1d amendment ao adopted being 1ft the verda and figures 

following; to~ t: 

BE X: ORDADIED Br THE BOAlU) OP SUPERVISORS OP FAlltP'AX CO~, 
VIHGllfiA: 

Amerid Chapter 30 (Zoning Ordinance) or the 1961 Code ot the Count,-
of Pa1rtax, V1.rg1n1a, aa amended, aa ~oU~a: . 

Amend Article n, Sect10D 30-2.2.2 (Schedule ot Regul.at1ona}._ 
. Colwm l at the RE-2 District by adding thereto a new 1 tem 1lr to 

read aa followa: IS' 

15. One-t&mU)' dvel.l1nga under the Horizontal Propert7 
Act ot V1rg1nia, subject to aite ·plan approval tor 
eaCb develoament. 
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AOOP'.riOlf OF AB AMENDMENT TO CHAPTER 30 
( ZOMiliG OBDIHAHCE) OF THE 196~ CODE OP 

THE CO'Olf'l'f OF FAIRFAX, VDlGINIA, 
AS AMENDED · 

Zoning 
Amendment 
#250 

At a regul.ar meeting o~ the Board o~ SUpervisors 

of Fa.U'~ax County. Virginia, he~d 1D the Board Room 1n the 

Massey Bulld1ng1 at Fair~ax. Virg1.n1a. !JD Monday, June 231 

19751 tbe Board a~ter having first given notice of its 

intention so to do, 1n the manner prescribed by ~aw. adopted 

an amendment to Chapter 30 {Zoning Ordinance). Article II 

(Schedule of Regulations) of the 1961 Code of the Countr 

ot Fairtax, Virginia, as amended, said amendment so adopted 

being 1n the words and figures followine;, to-wit: 

BE r.t' OlUlAIBED BY THE BOABD OF SUPERV'ISORS OF 

·FAIRFAX C011RTI: 

Amend Article II, Section 30-2.2.2 (Schedule of Regulations), 

Column l of tbe RE-2 district,' Item 4, to read as follows: 

4.. Home Occupation. 

GIVER under my hand tins 23rd day of J'un~, 1975. 
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A.DOPTJ:ON OF AN AJa:NDMEH'1' TO CHAPTER 30 
(ZONDf3 ORDiliAtfCE) OF -mE l96l CODE OF 

1'D COtnr.ri OF FADFAX, v:IRGINIA ~ 
AS .AMENDED 

Zo!W2g 
Amend. 
;126o 

At a regular meeting o~ t.be Board o~ SUperv:tsors ot' 

FIUr:rax County~ Virginia, beld in tbe }bard Room 1n the 

Massey ~J.ding, at Fair-rax, V1rg1nia, on lledDesday, 

September 3 .. 1975, the Board a:f'ter h&ving :r~rst given 

notice\o:r 1ts intention so to do, 1D tbe manner prescribed 

by law., adopted an amendment to Chapter 30 (Zoning Ordinance), 

c:r the. l96J. Code o:r the County o:r Fairfax, V1rgi:a1a as 

amended., said amendment ao adopted being 1n the words and 

:figures :following., to-wit: 

BE r.t' ORDAINED E!' THE BOA~ OF SUPERV:tSORS OF :FA:IKFAX CO'DNTY: 

bend A:'Ucle II. Section 30-2.2.2 (Schedule of Regulations), Ct'lm:DD l. 
·of the RE-2 Dist.ri.::t, Pa~ag:r:aph 15 • by deleti.Dg that:. paragraph iD· its 
· entire~y~ 
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At a re~ar meeti.Dg o~ tbe Eoard o~ Supervi.sors o'! ~az 

CoUDtr • Virg!m.a. held 1D the Eoard llcom 1n the Misssey Building, 

at hj,r1'u. Va&1n1a., oD MoDdey, JanuiU')' ~o. lSn • tbe Board 

a1'ter bavi.Dg ~irst given notice o~ its 1Dtent1op so to do, 1D 

the maJmer prescribed by ~av, adcpted an amendment to Cbapter 30 

(Zoni.D& Ordinance)., c~ the 1961 Code o~ the CoUDty o'! hirfu. 

V~inia., as amended., aaid ameDdmt:nt so adopted being 1n the · 

words and figures follow1l:lg• to-vi t: 

S n' OllllAlliED ::B! DE J3QAR1) ~ ~UrLR~ISORS. OF F~.I:BFAX COlm1'!: 

Amend Chapter 30·(zo~l. Articie II, SectioD 3o-2.2.2 
(SChedule o'! Regulations). Column I (Uaes Permitted by Right) 
o~ the BE-2 lliatrict b)' reworc11l1g item 14 to read aa ~oll.ova: 

4. Home Occupat1cn u defined. subject to approval o~ 
eaeb occupatiOD by the Zo~ Ju!m.iJUstra.tor. 
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Zoning AmenJ 
1305 .1 

ADOPTION OF AM!NDME:tll' TO CRAP~R 30 
(ZONING ORDINANCE) OP THE 1961 CODE OP 

TBE COUN'l'! OP PAIRPAX, VIRGINIA, 
AS AMENDED 

At a regular meet1ng ot the Board ot Supervisors ot Pa.ir!'ax 

CountY, Virginia, ·held 1.n the Board Room 1n the Massey Bu1.~d1ng, 

at Piirta.x, "n.rg1nia, on Monday, JUlY ll, 1977, the Board, 

a1"ter haVing first -given notice ot its 1.ntontion so to do, 1n the 

manner prescribed_ by law, adopted an amendment to Chapter 30 

(Zon~). Article II, ot the 1961 Code ot the County o~ Patr.tax, 

Virginia, as amended, said amendlz1.ent so adopted being 1n the 

worda and !'1gures toll owing, t_o-wit: 

BE n' ORDAINED BY '1'HE BOARD OP StlPERVISORS OF PADlPAX COmr.t'Y: · 

Amend Cbapter 30 (Zonins), Section 30-2.2_.2. (RE-2, Column 9) 
as follows: 

In subdivisions approved tor .alternate densitY 
development, a m1n1m~ ot three acres or open apace 
shall be proVided 1n one continous parcel or land 
with a m1.n1.m.um depth and width or tU'ty reet and 
an average o~ 200 ·teet, except that ~ the Board 
ot Supervisors may·perm1t m1nor deViations 1n the 

· Dl1nimum requi.rements with appropriate proffered 
conditions 1~ 1t 1'1nds ·that· it w1.U further the 
intent ot.the Zoning Ordinance, the applicable 
comp~henaive plan,. and other adopted policies. 

GIVEN under 'lll1 hand tl:).1a llth. day or Jul.7·, 1977. 

Ethel Wilcox ReSister 
. Clerk to the Board 
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.. 

At a reg-.llar meeti:lg or the Board or Supervi.sors or Fd.rl'e.x · 

Ctn!.~'t7 ~ VU'gi:l1a6 hel.d ~ the Board Roc:!l i:l the Massey Buil.c11.:lg,. 

at P~ax, V1rg1::.1a1 on Tuesdey-1 October U~- l.9'n 1 the ~a,;d 

arter bavi.ns 1"U"st gj. ven notice o~ its i.nte:1tion so -t?o do, 1:1 the 

:a.~"'ler prescribed by l.aw~ adopted an e=enement to Chapter 30 (Zoni:lg 

Ordinance), or the 1961. Code o-r the Cou."'lty or Fa1r1"ax, Virgi.::ie., as 

a::enc!ed, said B:lendcct so adopted be1.ag in the words and figures 

. 1'oll.o~"i.ng, to-'Wi t :. 

BE rl ORDAINED AND EN.AC'J:ED BY ~ BOAP.D OF SUPEkv:ISORS OP 

FADFAX cotizar; 

I 
A:le."'ld Art1cl.e :C:, Section 30-2.2.2 ( Schedul.e o~ ReguJ.a.t1ons), Col.~ 6 
~'the RE-2 District, to read u 1"oll.owa: 

Calm= 6 ll.1nimum Yard D~ensiona and Bui.l.ding Location Reqd.r~ents: 

l.. ·Hone o~ the ~ollowinS structures shal.l. be" l.oca.ted at a 
distance or 1ess than one hu:ldred 1"eet (100') h'om all. 
J~ropeft7 l.inea: . 

e.. All. structures used ~ connection With sawm1'' 1 ng. 

b. · ~ structures used 1n connectiOn with agric:ul.ture 
on a camcerc1al scale. 
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c. All. structures used for the con:f'1ni.ng or shelteririG 
of any poultry or ~~ ~ivestock~ except horses L~d 
ponies. 

2. Wayside stands shall be not less than twenty-rive feet 
{25 1

) .from all property l!.nes. 

3. Structures used for the confining or shelterL~ of horses 
or ponies, not involving a riding stable as defL~ed, shall 
be on lots Of not less than 8o,000 sq~are feet, and Shall 
be not less than twenty feet (20 1 ) from the rear, and forty 
feet ( 4o 1 ) from all side property lines. • 

4. The keepL~ of dogs, other tha.~ as a ke::mel u..~der tbe 
provisio~s ot Group VZI of this Chapter (Section 30-7.2.8.1.1), 
shall be in accordance with the· following: 

a. ~wo (2) dogs may be kept upon any lot without restriction 
as to area or setbaCk. 

b. Four (4) ·dogs may be kept upon any lot ot 12~500" square 
feet or more subject to the provisions of su~paragraphs 
(d)" a.nci (e). _ 

c. Six ( 6) dogs may be kept upon a lot ot 20,000 square 
.feet or more subject to t.be provisi.ons o£ subpar2graphs (d) 
and (e). 

d. Whe.'l tour or more dogs are kept upon e.:ny lot of 12,500 
square feet or more, such dogs shall be kept not ~ess 
than twenty-five feet (25 1 ) from all property lL~es. 

e. Additional dogs above the six (6) allowed in paragraph c 
above may be kept, provided that, in addition tQ the 
requireMents of paragrach d above, the setbaCk is 
increased ten feet (lO') not to exceed a maximum of one 
~~dred feet (100 1 ), and the lot area is increased 10,000 
square .feet tor each additional two (2) dogs. 

~. In counting the number 0~ dogs upon a lot~ or~y those 
dogs which have attai:led the age ot six (b) months shal.l. 
be counted. 

I 

g. The word "kept~ 11 as ·used in tins Section, shall mean , 
~~~ enclosure or structure used to house, shelter, restrain ' 
or exercise dogs, but sha.l.J. not mean a dwelling o~ a te!lCe t 

constructed to demarcate a property li.ne. , ). 
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iioth:i:lg 1n this Chapter shal.l be construed to deter:rl."le the type of 
~cense required for dogs under the provisions of Chapter 41 o! this 

·code. 

s. In sUbdivisions approved tor alternate density development, 
the !o~o'~ setba~s shall apply: 

a. Fr0:1t: 

b. Side: 

c. Rear: 

Thirty teet {30') from the front property line 
!ac~ on a 2oca1 street ~dth fifty feet (50') 
of rig.~t-ot-way width. 

Fifteen feet {15 1 ) m1n1mum setback, end the 
total-of the two side yards upon that lot ~ 
not be less thL~ forty feet (40'). 

~fenty-t1ve teet (25'). 

6. For ~ other b~dings, structures or uses, the to~owing 
setbacks shall app2y: 

a. Front: - Fj.f'ty teet (SO' ) trcm the front lot line or 
seventy-1'1ve +eet. {75') from the center ll.ne of the 
abutting street, wnicnever is greater. 

b. Side: 

c. Rear: 

~aenty feet (20 1 ). 

Twenty-five teet (25 1 ). 

Gnr:c:l u:lder ~ ha:ld thi.s ll th day ot October, l~. 

' 
~)/' -~· ~ 6 ~tV-/./:7.. . . '/'/ .• < , .• 

E e cox Rigister .,: 
CJ.erk to the Board t/ 
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Sec. 3 0. 4. li onco:nforming uses. 
30-4.1. 

30-4.1.1. 

30-4.1.2. 

30-4.2. 

30-4.2.1. 

30-4.2.2. 

Uses which ;;:ay be contin"cd and enlarged. The 
following types of nonconforming uses may be 
continued, and, on the obtaining of a permit 
from the beard of zoning appeals in accordance 
with the provisions of subsection 30-6.7, any 
such use may be enlarged to an aggregate ex­
tent, at all times, of not to exceed twenty-fh·e 
per cent of the area .of land occupied by such 
use and to aggregate extent, at all times, of not 
to exceed twenty-five per cerit of the floor area 
of the building in w·hich sttch use is conduct~d, 
but not so as to exceed the maY..imum building 
area or floor area prescribed for the district, 
and structural alterations may be made in su~h 

building to an aggregate extent, ~H nll times, of 
not to exceed fHty per cent of its current :tp­
praised ,·alue C\ccording to tbe r~':o:-rds ~f t!1e 
supervisor of assessments: 

A one-family dwelling existing as a nonconform­
;ng t!~e in a C-D or an l district. 

A usc permitted in a C district of one class, either 
with or without a permit from the board of zon­
ing appeals. and existing as a nonconforming use 
in a C district of another class. 

Uses ·which may be C01tlimted but 1:oi enlarged. Any 
nonconforming use other than those specified in 
subsection 30-4.1 may be continued but shall 
not be enlarged or extended. nor shall any 
structural alte:nti0n be made in any building in 
which such use is conducted. 

Any nonconforming junk yard in any district 
shall. within one year aft~r the adoption o£ this 
c;hapter. be brought into full conformity with the 
requii ~rnents as to fencing that are set forth in 
chapter 3. This requirement shaH apply rtgardless 
of the location of such junk yard with respect to 
any state highway. 

Any nonconforming usc ·may be extended to oc­
cupy any p3rt of a building that was manifestly 
arranged or designed for such use at the time of 
the adoption of this chapter, but no such use shall 
be extended to occupy any laml out:;idE" ~mch 

building-. E~:cept as pro\·ickd in subsection 30-4.1, 
no nonconforming use shall be extended to occupy 
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30-4.2.3. 

30-4.2.4. 

30-4.2.5. 

a greater area of land than that occnp.ie-d by such 
use at the time oi the adoption of this chapter. 

K othing in this ~ectiu11 ;.\hall he dc..·ttllecl to pre­
ve:;!~ keep:·;~ in gotJd rt:pair a nuuconforming 
building or a huiJding in which a nonconfor:ning 
use is com.Jnctt:d, hut no such building that is de­
dared by any duly authorizeJ county .official to 
be unsafe or unlawful by reason of phy;ical con­
dition shall he! restored, repaired or rcl.milt. 

If a huilcling in which a nonconforming usc is 
condtH.:ted is moYed for any distance whateyer for 
any reason, then any future u~e of such hitilding 
shall be in conformity to the_ regulation: specified 
by this dmpter for the district in which ~uch 
building is 1CJcated. If any building in which any 
nonconforming use is co~tducted is hereafter re­
mQn:d, the subscqm.;nt u::;c of the lam! on which 
such building was located and the subsequent lo­
cation and tbc of any 1Juilding thercnn shall be 
in conformity to the regulations specified by this 
chapter for the district in which such land is lo­
cated. 

A nonconformiug building or a building in '"·hich 
a nonconforming u~c is conducted that is destroyed 
or damaged Ly any casualty to ~n cxter~t not ex­
ceeding fifty per cent of its current appraised 
value according to the records of the supenisor 
of assessments, exclusi \'C of fc.undations, may be 
restore(] within nne n:ar after such destruction or 
daw~tge hut shall nc;t be enlarged·exc<·pt a~ pro­
vided in suhscction 30-4.1. If any such building 
is so destroyed or damaged to an 'extent e.\:ceed­
ing fifty per ceut of its Yaiue as aboYe, jt shall not 
be reconstructed except: 

( 1) For a conforming use. 
(2 _) If the building is used for agricultural · 

purposes arul the floors and foundation walls 
arc of concrete: or other masonrv and are not 
practical to mo\'c. " 

( .l) If the mmccmforming ](Jcatiou i.:i ncccs-
----- ---- -

sary to meet any requirement or regulation of 
the heahh rlep:ulmcnt of the cottnty or of the 
District of Columbia. 

( 4) If the nonconforming building is a one­
family dw~Hing, in which event it may he recon­
strul'ted withiu O!!e ye=tr after the :tforcsaid de­
struction or damage so as to occupy the same 
space that it occupied prior to such destruction 
or cbmag~ or ~t~~ .• _:J.rt tller~of. 
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30-4.2.6. 
Amended by 
Zoning 
Amendment 
#290 

30-4.2.7. 

30--t2.8. 

JG·-~.2.~. 

30-4.2.9.1. 

H 8:!1) nen ... onfdPl't:it.tg uae eeeses fer any ree:sen­
fot a contia\1ut!! periRcl ei d.E t:nenths er mere other 
than fez 1 c .. :5o!ls bey oud the eentrel ef tl.e e" ner 
ef tl.e prar>erty, e.tt?ef)t fer ~revisieaJ ef sub.Jee­
tion 30 4.2.:J, OJ :s ch!tn~ett te er Pef'ltteed e, a 
eoti~er~iu; tue, tl:e .Jaat:l e:sel eHilaiR,.; there~efoPe 
ele, etee:l tE'I ::mel\ neueeRfenning l::iSe :.:Iu~ll there 
·.tpol"t be .'ttbj e e t te nll the re galati mu &J te ttse 
fo1 the di.nr :~t in "hieh suel~ lena en~!{ haileliag 
a1 c loe .. ct.. ... d ... J if !iHeit noneesdermiRg ase hae never 
e!tistea. 

Any use for the establishment of which a permit 
from the board ·of zoning appeals is required un­
der the u::;e regulations for a particular district as 
set forth in subsection 30-2.2.2, whet·hcr such use 
is existing in such district at the time of the arlop­
tion of this chapter or is subsequently establi~hed 
therein on the ohtaining of such a permit, shall be 
deenicd to be a conforming use in such district; 
provided, that 3ny St!bsequent rep1acement or en­
largement of such use or of any building in which 
the S3111C is conducred or the construction of any 
additional building for such use beyond the ex­
tent specified in any such permit (or the.- extent 
to which such use existed at the time 0i~ the nrl~p­
tion of this chapter) shall he suhjcct to the ob­
taining of a further permit , thereior from the 
board of zoning appeals. 

The rights per:taining to a .nonconformh.g 11:-'e or 
building- sha 11 be deemed to pertain to th~ u.;c or 
building· it~elf. regardless of the owner.ship of ·the 

land or building on or in which such noncon­
forming n~e is conducted or of such nonconform­
ing- huilding or t!tf;:' nature or the tenure !'If the nc­
cupancy therc:·of. 

r\11 rht· i(JJ~•:goiiig pr1wi;o;ions rcbtiug- to noncon­
fonnin;! ·usc:::; and lmildings ::,lmll apply to ail non­
conforming u~es and Lnilcliug:; existin~ at the time 
of the ado_;·,tion of this chapter and to all u~e~ ~md 
huilding-'l that l,econ1c nonconforming Ly rea~ou 

of any amendment thereof, but not to any n.;e es­
tablish<:cl or lmi:ding en~ctcd iu ,-iubtirm oi law. 
regardJe~~ of the time of e3tnblishment or erection. 

ADDI'l'IOKA.L PROVISIO::\ S COXC'Ei{X­
J~G ERROJ{S IX LOC.\TfON OF DCII.D­
IXCS. Howe,·tr. any error in the locution of 
cmy building with rc:~pect to required minimum 
yard dimensions nr maximum percent"-ge oi 
Jot ~trea co\·eragc applicable at the time such 
building- was ercct<:d shall not be deemed to 
he a ,·iolntion of the. prodsions of .this chapter 
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if ancl only if: 
( 1) The fouudatiun aud wulls of the build­

ing are complc:t ed prior to the time of the 
adoption of thi . .; c:haptcr: and 

(2) The owner of the lmilding oht~tins a 
certific.::ttt: nf nonconformity for the pnrposes 
of thi~ ;o;et.:tion: · 

a. Frnm the- zorling administrator if the 
error does not exceed ten per ct':nt of the 
measurement that is in~olved. · 

h. From the hnarrr of zoning appeals if 
the error is grt:atcr than ten pf"r cent of 
the mensurem(·nt that i~ invoh·ed, which 
certific:tte shall not be issued unless the 
hoard Hucls th~lt the error will not cause 
serious detriment to the neighborhood ancl 
will not be seriously ad \·crse to the pur-
poses of this ch;\pter. · 

Opon a tindi11g- of the foregoing f:u:ts ancl a state­
ment of the foregoing opiuinn with rc~ptct to a 
pnrticula·r lmildiug. the :-tame shall be d(·cmed to 
be a lawful nonconforming building, subject to 
the provisions of this article. The board of zoning 
appeals shall ha ,.e no power to vary the applica­
tion of any of the limitations specified in the fore­
going proviso. (5-19-65.) 

ADOPTION OP AR AMENDMEN'l' TO CHAPTER 30 
( ZOHING ORDINANCE) OF 'l'BE 19($1 CODE OF 

mE COlllfn OF FAIRFAX •. VI:RGilfi.A 
AS AMENDED 

At a regular meetil:lg or the l3oard or SUpervisoz:s ot Pa1r1'ax 

Couaty. y1rg1.n1a. held 1D the Board Room 1D the Massey Bu1ld1Jl8. 

at Fa1r1'ax. V1rg1D1a. on TUesday • Pebruaey 22. 1977. the Board 

atter havil:Jg first g1 ven notice ot 1 ts intention so to do • 1D 

the manner prescribed by law. adopted an amendment to Chapter 30 

(Zoning Ordinance) • section 30-4.2.6 ot the 1961 Code ot the 

Cot.mty ot Fairfax. Virginia. as amended• said amendment so 

adopted beillg 1D the words and figures tollow1ng. to-wit: 
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BE IT O:RDAilfED BY THE BOARD OF SUPERVISORS OF FAIBPAX 

COUlf1Y: 

Amend Chapter 30 (Zoning). Section 30-4.2.6 as to1lows: 

Section 30-4.2.6. 

It any nonconforming use ceases for any reason for a 
continuous peri.od or two years or more other than tor reasons 
beyond the control of the owner ot the property. except tor 
provisions ot subsection 30-4.2.5. or is changed to or replaced 
by a conforming use. the land and building theretofore devoted 
to such nonconforming use ~hall thereupon be subject to all the 
regulations as to use for the district in which such land and 
building are located as it such nonconforming use had never 
existed. 

GJ:VD under my hand this 22nd day ot February. 1977. 
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Has Per· 
mlssl,.- To 

'-­
~Lot No. 

-. 
' .. COUNTY OF FAIRFAX,. VA. 

Zell, Raymond 1t. 

'Bu110 »em 
according to approved plana and application 

Blk. No. ------------------------- ---------
Subdivision Acreage 

; Street or 
. Location 
I 
; Contractor 

Route 64o 

Owner 

; PERMIT NOT TRANSFERABLE. 

(See Reverse Side) 

... ··· 

----.~-----·---

BUILDING PERMIT 

No.P 26894 
Date ~4/._1.,_/.&.,65,....__.._ __ _ 

Sed. Mag. Dlst. Mason -------
Use M 
Group __ _ 

Type 
Const. 4-B fire 

Did. ------------

BUILDING INSPECTOR 
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EXHIBIT 13 
Building Permit for Porch, 1959 

"·.- · .. .:..; /c=- ... _:,·e; .... J < /b c} :.·.;) 
COUNTY OF FAIRFAX, ., ~GINfA --~---,-~~ 

OFFICE Of THE BUilDING IN~P£CTOil 

Application for Building Permit 

Aller or Repair 0 Add to 0 Demolish 0 

: DIRECTIO~ • 1 DESCRIPTION. 

d § Rollle_6.!/A..fr-e:t~;z/~~Lr- For1 Residential .a-- . Institutional 0 
0 !( Stre•t. ~ • T j • ·• --· Commcrcfal· tJ Industrial 0 
""g lot No -a "~--~~!51~-~ No. of Bldgs. (~l lype¥~ 

~• .\ -~· .... ..--;--'J ~- c--~ $ r:'"AA- '·-n!) 
1---:..!!:!!~~::::;=:::::;==~~:=~·~--=====-B No. of U!'its • LJ__J "~t.t;cnsr.c-ost ~,.,...-=:.~~: .•. 

No. of l<itchons c::::::I No. of Stories I I I 
No. of Baths c::::::I Ht. of Building I U I Ft.l 

No. of Rooms 
(!a.W.ICII.&......, 

c::::::I Total Area I I 
Basement 0 Slab 0 Crawl 0 :.. g Soil 

· .. • ;. . . .(. . · . . Depth from • "'\ N~m ... · .. f-:~ ·. : .· ·:tii.r .... _. ·. :'· 
g_~zm ~~~(~~------~---~~~.+-----.~----_----• 

O 6 Addres:a_------~. -. -.------------·::;,._ ______ ·_.'( . ...._. -

Footing Size --fi-,_j :. .. . . Finiah Grod•-Koo.- ft. 

Material of Exterior WaUs1~.ot--· -·· -' ----------
Basement • fa,; 1st· Floor - -· -·-·---

~ i5 Clf1--------.,...------::-~~--t 
s.... lq. "• 

2nd Floor · Olho~ · • • 

~ 
0 cr 
c. 
c. 
< 
z s a. 

Material of Interior Walls •. ~: TJ:..,.~-----·­
HEATa Gas 0 Oil 0 Hot Air 0 -.- ffot Water 0 
Boiler O Air Conditioner 0 Sprinkler 0 
ROOfa Flat 0 Pilch [J Shed .EJ --·--·------

srw .. o~o r..!tllc c c.-...~, 'o S.,clc ,_. 0 Pit '"-" 0 "- 0 
WAflla Public 0 W.W...a W .. 0 "- 0 

Ramarlcsa ___ _ 

Uae Group of Bulldtng (l • 5 I Area of Bldg. ®--~ Sq. Ft. $ ___ 

Type of Conslructron. >*·li l Area of Bldg. _____ @: __ per Sq. ft.$ 

FIN Dldrlcl · · , /¢ rf_ · ~ Total Each Bldg. $_,.,.,.._ 
D:lfa Checlcecl '}} ls( _ By ttal. " / TOTA~ FE(.'$:::!!...-

1~ •·. / Approved br !ullcinv ln•p•c1~/:a../£i./.d..e./-L....£ tl '-L &c:.l,.l ... ·I -1 A ---I OffiCE IRm.No.j DATE I APPiiOVAll ll-EMAiiCS !J 
,. ! L.:nd 0"5:e 1 112 I I /,f_l't I , 

'"' 0 "'l Zcnino Ac!minltlrotot I 210 4;:: 
- . -

z 
t:: 
:= 
0 -
'Z 
0 

g 
t:: 
or. , ... 
u 

j M'cith Of::c.r I Rt. 237 
1 S;r.it;:y E"'c;:Nit' J. Btmt 
~ _!i,.anc• Olr'.c• ! 120 
v j lvil:!:nv 1:!•;:•:101' l 203 

.:./,.,PI I 4,:..\t'"' I 
I .. Ht:zl:h ai'::J Walfcr• !::!;. en Rt. 237 --
I · I -
I ' I I J:etvrn to IKvr• Eli;. Permit 
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·>c. 

EXHIBIT 14 
__ Building Permit for Addi tiona 1 · Room, 1974 

. CUp 
·'T•'•""--• ll•ln-' 1 

He.•fBIIp. . ~~ c._:..;.:·~~tS.-1~·6' 
·H., ef Uoll.. • ~ ef Stefl" · ·· · 
He. ef ICJtcJ,- r-•"-•• · · ' 
N ... r a..... Ht. •' isr~t:.: · · · · ... 

7 H .... ~--. Btl.: l.6ee ~ :~ •• •• • ...... 
-.( II..W.Irlo.&..... ::. ·· •• : _,;;.:.:,..: • • • ~ .·-

a • .-... osr •• oc-• 0 .. S..r, .. s.rwo ·,ua· 0 

..... , ·.· . '"' c-· .. • 0 "'~ 0 c ... _ LO~-:".--------t • H _____ _;, ___ =-:;._....;.. ___ """':" ____ 11 .! ... 'ltellu ., ... 0 ll...t 0 lola• OL..J~---.. -·~~---
• : : • ·• .•: ;"·':.{··~ .: ·~ ..... Y.H .. l'leet 0 Dor..el 0 P--' 0 -..:..,.-~----

- --- ---- ~---·--

!::X " ..... _.;_ __ ..... _:...:..; ___________ II ·-'· ,, .. 0 ,. .... 0 Slo ... 0 -··--:::·=-...... ---------
~ i • ... : ~ · . .. · -~·~-='~'·:!"~'.!11:!"'~~~::-!...!0d~n:•"":!!":..D!:;....:•::-';'..!0~=· :· :;:::::===:;:::~ 
4 • '?"---~---.....;.··-- ~.~ .. -.. -=.=-... ~ ... ~....:.;--il • . . 

H .. ll Oil 0 . t:e. 0 Et .. .;.. 0 -!...;.··-·_·•-" ... ·..,· -~----
·•: ·. • ~ ~ • ·· rc-~,__,, II•"• 0 •-- 0 " ... ,._,. 0 A.Ji.c .... 0 

"---·~~~r.b'~~~~-·~-------------_,1--------------------------------------------~ v _, 7Z . . . 1'"""1.--- 0 

~
_, .. P•""• 0 C.-'tr 0 Septic,.,. ~-

UI .. ••·--'"""!"....;.;....--------~---11 ..... p111ofle 0 .. ~ .... ol w.n ~- 0 • . . . . . · . . _:...~. . . . . 
a~-----------------------41 
~ ..... ,_ ..... 

r ~-'lor.-.~~,,.. 1 .... ..._ _.,.,,., .. ..n. "''• "''"•••'- '""' .... ,;,.,. .. ,_ ••-•• ·-·•· .. , ,,. .. ,,. .... ..., -·-.... 
e'!oeC .......... "'- C••tr H .. hlt Jt ..... et:--. t1oe a•ll""e .... :r .. t.t Oo41•.,.•-· ... ,.1.- 1 .. 1 OHtoletl .... II -r • ..We• _, _ _.-............ 

0,4 I 

r--~-"r itLit;.UCT: D:3 HOT UITE SELOW THIS LIM! 

~ !~: •• =·••p•l!•ill!•t --:f:'=""""'~'-- ~. .... rstl,. _______ ~-----,.,54- F•. •--------
~ I -. 
f :T,.,••'C:.O•.,. .. =- .~{./ -----------' s _______ _ 
: IFl•• D!et.Cct --------- ------------ f ~--------
' ,, ... G•r••• .-:. ';·!.! lf_.;; !r .;.' ::'· •. ·' TOTAL. F!E S --~.,..;~.c;,;...:..,.;.;.;::..;,~--
- 'AJ, .. ~ ..... , ... 1! ..... ···.~· .. :·~ .. :..:=·=·=:;::=/:::~·=··=· z;--=~~-=='==='=:r=====~ 

DriFt:! FLooa DATI APP11cvw IT J o;r1tC! IFLO>lit DATE APII'ROVED If 

~ LJ. ~~~ Cf&ce •• .- _ I ,. .• a~••"-" 1·~-· i L J : .. : .. , ,u..:-,, .. _ ~- ·~ ..... :· ··::: ·•· '.:r_ ~- .'-::- I !? .. ·: ....... :_ f ,., 1...,. f1 , • ., --:"'"?. /& 
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~· 

· Trash Collection Permit, 1975:-.­

COMMONWEALTH OF VIRGINIA 

-COUNTY OF FAIRFAX 
FAIRFAX. VIRGINIA 22030 

DEPARTMENT OF PUBLIC WORKS 
DIVISION OF SOLID WASTE 

·APPLICATION FOR PERMIT TO REMOVE AND/OR TRANSPORT 
REFUSE IN FAIRFAx COUNTY 1 VIRGINIA 

. . 
The undersigned hereby makes application for a per.mit to.engaqe in the· 
business of col~ection and/or transporting of refuse. 

. . . . 
It is agreed that the above operation will be conducted in accordance.with 
rules and regulations set forth in the Code of the County of Fairfax,. Chapte. 
14, Garbage, Trash and Refuse, adopted by the Board of Supervisors, July 28, 
1971. 

' . 
1 t is agreed that the undersigned will pay all disposal char_ges accrued thro1 
use of a Fairfax County .C?I?erated or associated dispos~l site~. 

1. Name of Fir.m, Comgany, or corporation --Big. nK~ Trash S~rvice 
2. Owner of Firm/or Parent company Browning-Ferris Ind~tries 

3. Business Address 6600 Sydenstricker Rd. 
4. =Mailing Address P. 0. Box 54.8, Springfield_,· Va. 22150 

:7 s. Business· Telephone Res. 455-9020;_. Comm. 455-2032 
~· Business office staffed during·normal business 

hours with authorized agent of applicant yes_X ____ no _____ _ 

7. NUmber of Permits Required (one for each vehicle) __ ~~~;? ___________________ ~ 
8. Rates and Charges·~or Collection 

. 
Collection Commercial . 

Curb Curb Backdoor Backdoor Industrial 
on~e/wk twice/wk once/wk. twice/wk Mu1ti-family Other 

TyPe of Service 
, 

(Check those you 
offer) 

X X . 
Rate to be Charged 

I 
Minimum $6.?0 $5.50 
Maximum $7.50 $6.50 I 

Rate to be charged ... 

for Specials 

... _.,Comments : 
A-56 



9. Name and address of Bonding Company Roseberry Bonding Co*
10430 Main St., Fairfax, Va. 22030 "

Amount of Bond $ 30<000.00 Date of Bond ^-31-75 - ^-31-76

10. Name and address of Liability Insurance Company Highlands Ins. Co.

600 Jefferson St., Houston, Texas 77002 . ' *

Policy Number GA^2l625

11. If company has only one truck, list name and telephone number of anothe
company licensed in Fairfax County that will act in a back-up capacity.

Name- N/A ' Telephone .

Nun^er of reserves or back-up trucks

.12. Refuse business- Full Time ^ Part Time^

13". Previous refuse collection experience:

^ Where; ^

When:

How long:

14. Attach customer list to application sheets. (Contains name and addres,
of customer/ rate to be charged, and type of service).

060175-2



~ -· -· 

J 
. 1 • 

...,.. 2. 

~8. 

' '19 • 

.. ~. 

Chassis 
Model 

. 
VEHICLES 

Year Serial Number 
, .Inspected 
•·nate B . 

~~~~~·~~~~~~~~~~~~--~--~~~~~~ 
·.·· ~-
. \ ~~~~~~~~~~~~~~~~~~~~~~--~~~-+~~~~ 

\ 13. 

. -~~~ •;........_:;-=...::~~-___,;;,~__;.._---..p..:~-/_7_?_.s-_J_(}-_5_:Z_fi_reJ_I~3___.,--=-=~--+.;_.;..~----+-----r­

(J.5. 

c ...._. 

Approved by Director of Finance 

. ~ 

-

INSPECTION 
~ APPROVED· 

tV#t~ 
JUN 2'7 \915 

Signature of. Applicant="J~':::2L:~rd ~:L· -4.~· -l:!::~~~~· ~~·.::....·· ----~--,1-----
Date 'f?ht'J,tf~ , ·•. 

• J 

; 
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. . ' 

Name 

Permit Make of Model ~ Body ~ .:tnsEect r 

·\ Number Vehicle .Year Serial Number Type Capacity ~·nate By -.... 

) 1£<-l. ~Ill'..., IY 7l 
YA~-'Y 

27--,& 
~ 

ill,. <J ~oilo 7~1_-;-9 (·~7 Zf " ;,: . \1.. . ( [dloA £' w ;.-- ~· 

. \2\ I 

/3rtrek'LOA~ lto~f,.. 
t{c;~ 

~ 

J,{t) /91£ . 7:r7 J~ o~,:- ~Z77r (.J.J~ ~ .. 
. }. 7/)~ Iff" lf'l 'I }J_ 1' d7___o lto !J-;-C.~..,~ 

PfrJY. 
/)l.clfl£ . ~?.Wr~ (,-~/7u- £,o ........ -· . . 
7/f'U:J. v 

-~ "1~1 IT//7 /~70 : '/ /{JtJ 911 h-~~-7_£_~k_L 
-

~~ ;If I) ~_.t.._z:· A '7!1/./J'. ~-~7.Jf 't:f,t, 

"· /61 lfvT /ltJJ..I-
/.· 

%. lf7?. . tit 7~2/1:-1?9' 7~-,$- (7~/.: ~~~ . 'f0'1.715._ l/..,< r--

cA. J.1q 1-ttlr.~~ 1?7.3 j;18p-J~c /J 1 ~Ita 7 7" A1" )l , . 
'1'71~ 1'-. i;,.. )a~~ GJ.77t!"" ~~ . I 

7. ' 

a. . 
9. : .. 

.. 

10. 

11: 
. 

. 12. 

13. 
-

14. 

15. 
. . . . 

.. 

Approved by Director of Finance 

. . 

Approved by Dire~tor ~f P~lic ~rks ~~~~~~~~~~~~~~~~-

Pe:.r:mit Approved: Date ,q-- ~0, 7S --=;..._.. ____ _ 

:License Issued: Date 
-~-----

060175-5 A-59 



? 
_. 

(: .· . . . .. . . \.) 

Name of Fi:rm:&B.e, k., /3 E.£ 

Chassis 
Permit Make of Model • Body ~ . InsEect~·" . 
Number Vehicle Year Serial Number Capacity .Type ··nate 

1. /(; 6 Fdrd t7l" •, ~~dPV'.V 13JJ.12.. 
r/Yv )' 

rm.,Ar- J?~ r;.;J7~ . #' 

2. 

3. . 

. 4. .. 
-. ' 

5. . 
, 

6. 

7. 

8. 

9. 

10. 
~ 

11. I -
. .. . 

12. 

13. 

14. 

15. ~ 

'II 
AUG 21 7S ~ W. s H · Approved by Director of Finance . '2;.? ~ • UTCHrsnr..r 

Approved by.Superv:i~or of Assessment~/~~~~<:; 
Approved by Direc::to~ of Public Works . • ~~ ~ 

Permit Approved: Date ff-'20,. 2.L 
· License Issued: Date -------

060175-5 
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:) 

... ., 
~:') EXHIBIT_~9 . . >J, 
Trash Collection Permit, 1974 -

COMMONWEALTH OF VIRGINIA 

COUNTY OF FAIR.FAX 
FAIRFAX. VIRGINIA 22030 

DEPARTMENT OF PUBLIC WORKS 
DIVISION OF SOLID WASTE 

APPLICATION FOR PERMIT TO REMOVE AND/OR TRANSPORT 
REFUSE IN FAIRFAX COUNTY, VIRGINIA 

The undersigned hereby makes application. for a permit. to engage in the 
business of collection and/or transporting of refuse. 

It is agreed that the above operation will be conducted in accordance with 
rules and regulations set forth in the "Solid Waste Collection Ordinance" 
of Fairfax County adopted by the Board of Supervisors, July 28, 1971. 
1. Name of .Firm, Company or Corporation. BIG K TRASH SERVICE 

2. 'MRffiR£ Firm/or Pare~t Company BRO\'JNING-FERRIS nrnusTRIES, INC. 
3. ~ Address P. 0. Box 548, Springfield, Va. 22150 

Busl.ness · ·. · · 
4. ~Address 6600 Syden~~I?-c~er Rd~, Burke~ Va. 22015 

5. Business Telephone 455-9020, 455-2032, 455-5730.· 
q_ 

7. 

8. 

Business office staffed during normal business 
X hours with authorized agent of applicant yes no 

Number of Permits Required (one for each vehicle) ~ :21 a ·L· 
Rates and Charges for Collection 

Commercial 
Collection Curb Bq.ckdoor Industrial Other 

l4ul ti-Family 

Type of X X 
Service 

Rate to be Charged 

Minimum $6.50 

Maximum unde "ermined 

Rate to be Charged 
$5.00 for Specials 

Mi n'i mt1l'T 

Rate to be Charged 
for Leaves/Other 

Comments: 
We do not wish to set a maximum residential rate because of the 
current inflationary trend. 
Commercial and Industrial rates vary greatly; they are available ~t 
upon request. A-61 
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.. II 

9. Name and Address of Bonding Company Taylor & Clark Insurance Services 
) 7254 Maple Pl., Annandale, Virginia 22003 

I ...,-

Amount of Bond $ 30,000.00 Date of Bond -------------------- --------------------
10. Name and Address- o"f Liability· Insurance Company Highlands Insurance Co. 

Cullen Center Bank Bldg., Houston, Texas 77002 

11. Complete: 

AREA OF COLLEC~ION OPERATION 

AREA SUBDIVISION . SECTIONAL GRID NUMBER 

North Springfield North Suringfield 

Springfield Kings Park. 

Fair£ ax Kings Park West 

Annandale : Red Fox For~st 
.. 

Burke. Cardinal Estates 
!!- ll 

Burke Sta~ion Square . 

" Glen Oaks 

n - Glen Cove 

n Rolling Valley West 
• n Sugar Loa£ Hills 

Springfield Orane:e Hunt· Estates 
. 

n w·estmeath 

n Springfield Station 

Burke Old Mill Community 
SprinS?=£ield Pohickery 

It Saratoga 

n .Chancellor Farms 
\ 

~'/est Springfield w. Sorinefield Villa~e 

I 

n rne_st Springfield 

" ~/alden Glen 
A-62 



9. Name and Address of Bonding Company 

) 
Amount of Bond $ Date of Bond 

10. Name and Addlre$S of Liability Insurance Company 

11. Complete: 

AREA OF COLLECTION OPERATION 

AREA SUBDIVISION SECTIONAL GRID NUMBER 

West Springfield Point of Woods 

" Charlestown 

" Penns bury 

" 
.. 

Tivioli 

" '!be Crossings 
~ 

" The Timbers -
..,.. 

" Keene rAill Woods 

Cen;tral Springf'ield Crestwood 

" Central Springff: eld 
.. 

. 

I 
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) 
Permit 
Number 

1. ~c 

2. 
, 

3. <." I 

4. l.,.:.J.. 

5. !.· .3 

6. IJ •/ 

7. I 5 : ~ 

8. t.~ { 

9. 

10. 

~.,1. 
~ 

..,/ 

12 •. 

13. 

14. 

15. 

Approved by 

Approved by 

Make of 
Vehicle 

11~-we:., 
Jt I ~-r 

I 

1/Y -r 

/ff! 

ml1,:·.v 

~A :!,-1~ 

/)"', ,lC, .'<_ 

IIY I 

VEHICLES 
Chassis 
Model . 

Year Serial Number 

_1171 7·S 135-
_._ I In...-..--

L -, .~ 
' 

/97-~ 7-17 -¥.,~ 1 'f.-r(.:o .1) ,.J 

I~ 7~ 7-17 .. 1~ .. 6 .:1.; 7 5"'7 ; 

I -! "7 3 c '·"" ~. P .-r ,;· .; ~ .2 .3 

I :t 7 ··' 1),;>, .. -r; ') :~'..31 r' 
~ 

l~;d 0 ~ ~~ i "'J' ,; i I 'it. 

1"7 7 :J J.f 1{., ~ '~'t-/1(' t.., .. ~ ~ . 

r~ ~~ / -
rr~~~ 

_/" 
~ 

_ ... 
• 

Approved by Director.of· Public Works 

Per.mi t Approved: Date if'- t_ b ~ 7 lf 
License Issued: 

Body Ins:eected 
Type Capacity Pate By 

~~ql/_ lo ·l!CJ r-:J,··rl! ~'.~ 
lfJ - -.... --{/ ··-

lt.:L!-
6 I 

(.'u;_~ :.•;::'r. :1C·'ft:" f·:.)~·¥ 

/'-""""' ~~·-'"?c ~~r 7·.}] ."J t"'...t. J 

J!.,_~ 

~~ ,:•;: -'Cr- .3 c F-' r 79 ~·~ 
r. .. _'-

t.::r- -1 .. '"'' ~-- ~) 7-/ ~<..;x. 

J!.J"-
::;:.F ..2C.: ---1 ~ i": . .J'·)t (J'" 

r,~ ... ~ 
J'h,;..!..,. ~7 F ·tt, 1 .J .LL··-

-

.. 

Signature of Applicant ________ ~_,·-~-~--~-·_. ~--~--·----~~~-~·r_·~~~'---~----------------------~ 
j 

9 .,-~(_- - 1'/ Date ----------------
I 
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Name of Firm: 

Chassis I 

Permit Make of Model • Body InsEected 
Number Vehicle . Year Serial Number Type Capacity Date By 

{:, -~. 
ij'""'"'GiCJ :/ 

'117rr._~l G.<'2o ll1~ 
ri'lu X 

.~ 1 YLJ. lR-7-71 ~ 
1. 1-r-'Nf. Jt::J1\ HI/Jh';: r., '/u.~ ., 

Ill i-t.;,, ~J. . ., . - rA"' .( •• #· (; y: /9·7tl . .Y-?-'PI 11JA .· 2. ~HJ. J-fl t tJ 9 t}.{-J?JIJI &. i /llt.AE. ."!J.?Yn 

(~ q. 7f/utt .2~ 
1912. e, Po r}/)1 ,~ 1'3 2 · 

71(1)~ 
. -2 '1 v ¥::1 f'-'7-?Jt tt() 3. 171117 JllfiPil H r 

.'1J14~-" TJ/c.+A. / 

'16 
. 

4. X ftFr: · J9t~9 J./1 t '-., t1a c-~ "·1 ~ ~ ~ /VIc.A£. ~ 7 l/ /} ~- ?-?t ~17; 

~~ 
~h'cek-~ lfll 

. 7'/luy 
~7~~ s. ·rt~~ .J/ I t• t:t tJ C' /{ G' 5-~ § _;-Q :A?t~Rt:' ~·'-7q ~~//1 

11-
'T~k· /,::1-. 7 l'i74 ;'-"' ~~X./Jtlll, 7~?'J 

il/vx / 1 
'i-9- 7'1 6. r~,...,.,- m~,fr ;. 7--'1A Lv~j,(_ 

t~'t( ~;,d '~ ~i'~ , •. i. . :..7 
·7.1 ;q·{~ 4r~a7o 1-1 '/j'{j./.,~ .~ '7 .:.f,t\ ::.-- ... ... } (1.\f., 7. :I'n/"7" !/Jl" ..P. ,-:- . 1

} - t·t'"l, -1 ,_~ 

"'j'i( «-;,';· 7 .. 
7'1/ (,'it' .... 

7'-1· 1~.?3· J~ ~ ~ %,1 II 3 Ql(<i&G ~ '7-~~fiJ. ~5lll }k.; ~ 8. TA . ..,., [/):: ~ t-~ . 
71/K/i:: ill 

J17l. 
jt/i.:~ I 

~.~7~· 9. 7-:) I:T..t" "r" l!l&c tT~f( /d I C-'G 7 . .4Jt.: k/. ~7-~ (:t.t'"·;. 
~ 

7G Tfi&~c.i:-J Till~ A' 
.r---9-7-1 10. ZAI'T J97D i-ll i e t; a l..~ 1!: 1·)-~-7 IYiti.? E ~ 7 v:..rJ ~tifJ/ 

/1111~11 {/iU :J. 
-, 

1 ~ 77 '"..,~ Y/1'19:..{ I b.._{:lJ"'>- ~.7.1//l A'l·7'1 rtu -\1. ~11 111 n n F 
- -'_"~!!. 

·r..r ~-'""~c.t . :. y--,;u;;,. 
~i~. 12. ?~ .:t'/V~ flt!i' tl iCd ?..-rtJ. .. '3 'i.. 3 f7 ~ ~{.(f ll i.- ~ of?. .. ··~· :-, 'L -. ,·- ,, .. -, ~,. 

71'./oct-~u 7if1J~ 
, 

_-,q lq'13. 2 .:J t,Q' 1 ~ c~l'l ltn 'I o '1 /3~J.I <;r ·ll· 7"1 ~{ql_ J 13. T ;t/7: ,., (I /1' _2C 

f 
r-t:P(; ~.L.J/.5, ~Dt.•V ,# (\ 

- I;;;-:-;; -~~ "n 

14~ 
- --· ~...,.A ll . - .--. ~ :-._ .,. 

~~ a'"'· ""-/Y.-~1-- ...... -, f .;:;.. I t ...,. I V • ~--~,·.., • .,.~ f ";i-c~-r== J .1.-J,r-t "\JOj • 
.. 

'/·~ ~ El:;:f J) "T~l<~ ~ ~. \)_ 
15. ?f( . 

~j;/'r' (1.71 4 1 ~or/) If a ?ft ,.,c.; rJt" , .. ,1: J..7Atr-. y'/1t7C1 1.::1 p.~~ .. . .. 

Approved by Director of-Finance W S HU'i't'U,~'1:.1 
~· • - u 'Vl•&\JUU 

. -
Al 'i' ""' 6 • : • 

•·• .;~ ..... I ., 
·-J :... I . 

Approved by Supervisor of As~essments lL. .F\ ' .. ·'- -~..l<'r· 
• ., ;iS~· i .. 

'- \? /,.. .. ... _ 
~~~~~D~~~r-of.~llc~r~-~~~~~~~~~~r~~~~Jl~l~~r~t~~·~~ 

. ~/ ~ 7 ~r~t. 
Permit Approved: Date (5-~ 3- t!( 

License Issued: Date ~ ..;.._;J ~- 7Lj ~WASTE , ,..on • · · ' ~. t.~NTY 

Signature of App~ican~~----~~~/~~~-~~:~==~~~~~~~~-----------------
Date ~f- ~ & - 7'--/ 

.__) 
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. : . : ' 

) 
, Chassis 

VEHICLES 

Permit Make of Model I" Body Ins:eected 
Number Vehicle Year· Serial Number Type Capacitv Date By 

d. SO t:vr· ;7.?--;' J t' ~ 5-'J.P Jl,fJ .51 I.!G t/ 
14(.;~ J.?-J) !f .. :~c~ 1. ./Jt~/( ,W~'-

v 

2. 

3. 

4. 

s. 

6. 

7. 

a. 

9. 

10. ~ -, 
.. 

) 

: I ll'l~,...t(;fl( H \ 11. 
: 

AP?~Jv:E ~ -, !1 
\ 

12. : NOV 2S 'P. rl4 ' I 

13. \ SQLJ.l ~ .. .. . .. •· - ~J· '•t_-- . 

14. 
'nlfilt\11 I.Uw 

VIRGINIA j'r/ 
"'-..... -!,;" 

15. 

' .. , s 1·u- DEC. 2 '74. I Approv·ed by Director of Finance ~~ •._1 JG};!::i~ .• , 
~,--~,~--~-----~:~---------------------
\ .,_. /. /. '-' . - . } 

Approved by Supervisor of Assessments ·, / . ., ........... ~ ·- ~·, · - .l J.._ /. ..-_. .... ~ ... _ 1. ,. ~;..:-
. ·. ;· .. 

Approved by Director of Public Works ~~~-~~~·~·~~~~~~~·~··~·'~~----------------
. . - ~~ ~::::>~1&;~~ t£1*-.e; 

. Permit Approved: Date .//~- ."'1 c---7'-f · 

Llcense Issued: Date /.6./ :.1. /1f 
. . I I 

Signature of Applicant ~ ·; ~~4'<:.-~ q 

Date ;:2-h.. /7¢ 
I I , 

I 

I 
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EXHIBIT 30 
· _ Trash collection Permit, 1973 

COMMONWEAL.TH Cl,. VIRGINIA 

COUNTY OF FAIRFAX 
,.AIA,.AX, VIRGINIA 22030 

DEPA&TMEHt OF PUBLIC VOK~S 
DIVISIOB or SOLID VASTE 

APPLICATIOH roa PERMIT 
TO &IHOVB AHD/Oi T&AHSPO&T REFUSE IH 

lAI&lAX COUHTT, VIRCIHIA 

Tba uaderaisaed hereby makaa applica~ioa for a permit to onsaae ia tbo 
buaia••• of collactiga aad/or traaaportiaa of refuae. 

It 1& agreed tbat tha above operation vill be conducted 1a accordance 
vitb rulea aad reaulatioaa aet forth 1a tbe •solid Vaate Collection Ord1aaaca" 
of Fairfax Couat7 adopted b7 the Board of Superviaora, July 28, 1971. 

Big E Trash Service Division 
I. Haae of lira, Coapaa7 or Corporat1oaBrowning-Perr1s Industries ot Va •• Inc. 

2. Ovaer of Firm/or Parent Compaa7 .Browning-Parris Industries, Inc. 

l. Buaiaeaa Addreaa 6600 S~denatricker Rd., Burke, Va. 2201S 

,· t~.:. Hailiaa Addreaa P •. O. Box S48, Spring!'ield, Va. 221SO ;J 
'(;b. Buaiaeaa Telephoae.~4~S~S~-~9~0=20~,~45~5~-~2~0~3=2---------------------------------

6. luaiaeaa office ataffad during normal buaiaeaa 
houra vitb authorized agent of applicant. __ ~~~e~s~------~Y~e~•----------~N~o __ _ 

7. Humber of Permit& aequired (one ~or each vehicle.~2~0~Jl~------------------

8. &atea aad Chargee for Collection 

Coaaercial 
Collection Cuzob Backdoor Iaduatrial Otbu· 

Multi-FamilY 

'f7pe of 
Service 

X Curb X 

freque1lCJ' of tv ice as ott:en 
Collect:f.oa veek u nece8sfU1 

Jl.ata to be Char a ad 
Hiaiaua 

Kaxiaua s.oo 

Jl.ata co ba Charaed s.oo 
for Soecial• Min. . . . 

I• ' Jl.at• to be Charsed not ~e t 
for Leaves/Other de ten 1ned 

Hates tor com111erc1aJ. ancl 1nc1ustrla~ aorv1ee 1s a.va.l~ab~e upon 
AI, Coaaeata: re~est. Price treeze intormation 1a also available upon re-

, quest. 
le~· Coaplete: ~!! Collectioa Operat1oa: See attached fora. ~ 

~. Haae and Addre•• of Boadias Coapaay Lumbermena Mutual Casualtf Co. 
~ 20.North Wacker Dr., Chicago, Illinois 60606 

Amount of load $_5_0_0_0_•_0_0 __________________________ ___ 

Date of Boad. ____ ~J~un~a~IL~·-1~9~7~3~---------------------. 
11. Haae aad Addreaa of Liability laauraace Coapaay ______ --------------------

Higblands Insurance Co=i'an~, Cullan Center Bank Bldg., Bouaton, 'raxaa 77002 
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... -· .... .... , .... 
Brcvn1ng-Porr1a Industries ot V~, lD 

V!HICtES 

--- a d A.2!I. 
IP·~•1C Mo. Maka of Model Sed.al Bod7 CapaciCJ Ia•11ected 

Vehicle Year · Ndfi~T41 !.%.!!. ~ !%. 
1. v I'~ _3 Intorna tDl. 1969 , G.32S1S4~ Pakkar 23 74 'i-3-7.3 l.lw... - . 

2 • ./_ :Jelif ·~&l 
lhternatnl. 1979 IG3'?446.t i/ Pakker 27 ,-4 ?-~& ~JK ··. 

l._ ,.., ~ Internatnl 1972 G~a'fr-fsT./ !Rollott lS tcm 7-.J-73 ~~ ..}.' 

4.,.. #/-I'll- lmbPDatnl 1972 !iJSaosf.Sv ~vtt l.S tan f-34'/J t-cJ ... , 
~~3976-v '· / I Lll Internatnl 1969 Pakkor· 23 ,-4 f ... :r-n, ~m.. 

6l." l't?~ IntornatDl. 1972 M.-av- Pa.kkor 27 ,-ard. 'r?rJ-n "'"""' 
L7.fl ,,, ~ l:.:ematnl 1969 634~~ Pakkor 23 74 '3-·31 ,!JJ t!m1 

.A,. ~/S'u Intornatnl 1970 G".f6~9ss~ ~ Pa.!&or 27 7d. 1-3·11' w;.. .. 
9 ., ~~~~ ~te:ma tDl 1971 "n868o1./ Pakker 27 74 &'·.:l4J-?J ~ 

,J.{_~ 
IQ41~4"! 

7-.J,.;.& ':"' ls-:2- Inten:aa.~ 1.973 BJh$966 V Pakker 27 7d. j);Vh' 

~Gi -~,~1 t6~s6S4"' 
. 

' Internatnl. 1971 Pakker. 27 ,-d. ~-'cr?"J trl'A--
) 

/ 
- " il~sf~V" 12. ~~~£/ Internatnl 1972 Pa.kker 27 74 tn#73 l\JA~r 

~·ll. 'C)_~~ ISS"" Interna tn1 1.971 ~678fs9v Pa.kker 27_74 r-~ ... 7_3 w~ ... 
-~1>fo2v Rol1ptr: 1Stcm ..-14. I$'{. Pard 1970 f?,ZT l>A-

...A'.5. ~~~, Pord. 1961 'H187433 ./ opn bcQ' 4ton '13·'~ "-,._ ,. 
"· 16. IS~ Mack 1973 

~,.. Qir~ 
Sll~.3 3 v Ro11Q.t1: IS ton f ... .:J-7:3 {;(j,~t... 

.. t7. IS' Ill Hack 1973 1 ~14J18'V Ro11otf 15 ten '/-3·'7;7. "•'U""- 1-

/18.tj (~J'a InternatDl 1973 ;~~~~8 Pakker 2774 ~-3·7' Ali'C-

.. '19. ~l.i Intornatnl 1.973 
8'7_f&-l S2l 13 Pakker 27 74 1 =171 ~""-

,l(_A' .,. . I' :1-
Intornatnl. 1973 ~~4.li(c:' v CAl 407 Lr Call ~ 23 74 19--.J--73 ~I.IW . 
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EXHIBIT 31 
Trash Collection Permit, 1972 

• 
. 1 • ·~ D~J:!~'7MENT OF P~BLI'{,. ~:ys 
· DJ.vJ.sJ.on of SolJ.d Wasce 

.( <) . County of Fairf 
Virginia 

,. 

APPLICATION FOR PERMIT 
TO REMOVE AND/OR TRANSPORT REFUSE IN FAIRFAX COUNTY, VIRGINIA 

·. 

The undersigned hereby makes application for a·perrnit·to engage in 
the business of collection,. and/or transporting of refuse. 

It is agreed that the above operation will be conducted in accordani 
with rules and regulations set forth in the "Solid Waste Collection 
Ordinance" of Fairfax County. 

1. Name of Fi:rm1 Co. or Cor;. fit& J!_ /£/l::5i/ 6t/G.. 
6600 Syden~r~cker rtd. 

2: Business Address Burke~ Va. 22015. Tel • No • h.55-9020 
--~------~----

3. Mailing Address P. O. Box· 548 -------------------------------
Springfield, Va. 22150 

!-· . ·l 
4. Number of Permits applied for (One for each vehicle) J..6 "~ 

--~~------------. . . 
5. Permit Numbers Assigned .... ')9, C 0 G 3. ' ~ 7/ , 7 .,.- .. 7 (~ • Ill , J .J.:J . 
6. {13/.:<.:J!:J/ .;;/;;,¥/OJ.;]d-).;;-r,!; ::276.) 01~;. , 

. . . . . . j .. - .. ···- . . -. 
. ·SET-OUT 

\ 
. COMM •• JND., 

COLLECTION CURB SET-OUT S£T-BACK BACKYARD 01"1-iER· 

Type of Service r 

F..-quency of Coltec=tion twice 
weekl:v 

Rot• to he Charged $6.00 ~· 
. - . 

I 

7. Complete Area Of Operation- Page·2 

8. Signature of VEHICLE OWNER ~ /'1'Y':/~ Pl. ~ ;z/ tf?· ·. 
~ ,Y1· ~ (j 
co;,bd.J~~ 
.Jv ~tr· <>/ tJd'J I ~-69 o 
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\ 

DEPARTMENT OF PUBLIC WORKS 

DIVISION OF SOLID WASTE 

( 
( 

PERMIT 

County of Fairfax 
Virginia 

TO REMOVE AND/OR TRANSPORT REFUSE IN FAIRFAX COUNTY, VIRGINIA 

Permit No. : __ ....:;;~---:;;;;G;....~-'-i ____ _ 

Name:Big K Trash ~ervice, Inc. 

Make of- Veh~cle Model· Year Serial Number. 

International 1970 L90DVH40602 
. . . . . . · . 

. . Type. o.f. Body Nam·e of Body . Capacity 

Roll-O:f:f Atlas 40 yd 
. 

Inspection: 

Bonded By: Taylor & Clark Insurance Services 
--~P~.~o~.--a-o-x--1~9~9~---------------------------------------

Annandale, Va. 22003· 
DC 

Bond of $ ·_·s-ao o ·.-- Approved by Director. of Fina.J;lce 

Date By: . 
------------------------~ 

License Issued: ! -31- 7 2 · 
----~~~--~~---

Supervisor of Assessments 

Permit Approved: 

Date tfA~;J. · .. )/) 191 ~ 
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( AREA OF OPERATION (. Page 2 

Permit Numbers Assigned ----------------------------------------

AREA SUBDIVISION SECTIONAL GRID NUMBER 

Annandale Red Fox Forest 

II Ravensworth Farms 

West Springfield Westview· 

tt Keene l"iill Manor 

n rlalden Glen . 
It .Cardinal Forest 

1t West Springfield .. 
~ 

II Rolling Valley 

Burke Rolling Valley West 

Burke West Kings Park 

S:priilg:Cield Kings Park 

West Springf'ield Keene Mill Station . 
11 Orange Hunt Estates 

" Spring:field Station 

II Bramblewood I 

Burke Cardinal Estates 

Central Springfield Are~ 
-· 

I 

I 

I . 

I 

t 
•. 

I 
~ 
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EXHIBIT 32 
. . Trash Collection Permit, 1971 

~EPARTMEN.T oF PUBLIC{wt)c'; . ~ . if\ 
.. ,.,.Division of Soli.d wa __ 1 C.. · ~·. 

County of Fairfax 
V~ginia 

APPLICATION FOR PERMIT 
TO REMOVE AND/OR TRANSPORT REFUSE IN FAIRFAX COUNTY, VIRGINIA 

The undersigned hereby makes application for a permit to engage in 
the business of collection, and/or transporting of refuse. 

It is agreed that the above operation will be conducted in accordance 
with rules and regulations set forth in the "Solid Waste Collection 
Ordinance" of Fairfax County. 

1. Name of Fir.m, Co. or Corp~ TH~ RTG K TRASH S~RVIC~, INC. 
. 1~1\Ct'~ l .l 0 

2 .- &!sl:Re~ Address P. 0. Box 548, Springfield, ¥~!. No. 455-902 
\3..{s~ ness · 

3. Ma; 1 i, •g Address 6600 · Sydenstricker Rd. ,- Burke, Va. 

4.~Number of Per.mits applied for (One for each vehicle) __ ~;(~~-----~~-------

. 
\ 

SET-OUT. COMM • .,IND •• 

COLLECTION CURB SET-OUT SET-BACK BACKYARD OTHER 
: 

T1pe ol Swvic• v v 
~:c.~ -t(.:_l .. ~e!. 

r.nqu.ncy of Collection 
Le-' eei<l-t-1 L~'e..ek l4 . 

·~ Reate to he Charged 4.00 . 4~ :50 
.. ~ -.. - - . 

. 

. 7. Complete Area Of Operation - p;?· 2 · 

8. Signature of VEHICLE OWNER ~~#-;Je&:e 
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(~ 
DEPARTMENT OF PUBLIC WORKS 

DIVISION OF SOLID WASTE 

PERMIT 

( ':) 
.. 

County of Fairfax 
Virginia 

TO REMOVE AND/OR TRANSPORT REFUSE IN FAIRFAX COUNTY, VIRGINIA 

Permit No. : ___ S_C["-------
Name: Hi~ K Trash Service, Inc. 

Make of· Veh~cle Model· Year · : Ser~al Number · 

Intern~tional 1969 4160900343443 
. . . . . .. 

.. Type. of. Body Name of Body Capacity 

!'akker Truxmore 27 cu • yd. 
. 

Inspection: 

Date·:· __ __.2'"--...-.:t __ {,_-....-;.~"""-/ __ _ 

By: .QL~ 
Bonded By: Taylor & Clark Insurnnce SP.rvices, Inc • 

../!! I' a e..( !.(.,.u 'i ~m~-u ;;.., ~ ... 
J • ... ~ 

Bond of $ .S {.i C.'Cj Approved by Director of Finance 

Date 

Permit Approved: 

By: ».H. f<~ 
Lytr' 
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EXHIBIT 33 
Trash Collection Permit, 1963 

( , .... : . . ... 
a..:.--~ ... .., __ .:. : 

, ...... -. -. •. 
""''---·-./ y.:: 

:;C.. I I I _1. __ 

;'.P~l :r·::A=j'Jc;·! 7='Cl:'. pz;._;.::J:~· .... -..-.......... _._.. ... ........,... __ ... ~ ....... --... 

:1 :-~H:::. ::~- ___ . __/j>___;;::f~-;;z. ,. ·: ".;; _ ·-···-----··--. /3. ~--.... i)_" •. !. • ... __ ! ..... -· :.. ...... . 

:~::::rc ~. :· 1 ~ A · . · . ------ --~~ ~-.... ----·-------_ .... . --·,-r..-----
TS~!.ep!~;)i!:! t~~bt:r !J_ ~-0 .- z~_a ______________ ____.. 

i~Y?E r_:rt 
~ ---~ 

Serial Il·!.ba:::-Giconse Numbe~T 
I J 1:/tl- 76'/ I 
I Ltfb-U'/ I 

-~-_j I 

4-·- ---------
5. 

6. 
----------------------------------------------------------------~------------------------·--------

. . 
----------------------------------------

-7 , . 
---------.-........--._,_.._.--.---------------- -- ..- .................. 
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{To be rttade·out in triplicate} 

1.- Board o~· County Superrlso1•s' File 
1-· Sanitary Eng~neer's File 
1- Applicant's File 
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EXHIBIT 5 
Drawing of improvements on subject 

property by Raymond Zell 

r 

-{ --·--------

D ----=fft--f--....,.--_.;._-

-----·-------------
.. ----· -- ·---·-·-----·- ···----- ----·-- --·-·-·-----

·-·--·-----------
·--- -·----------------··---

----· ··------ .. --·· ---.... -----·--

---------- ·-··· -··· ·--- --·- . -... ·-· 

.. .. . ... ...... . ... . . . .. .. . . . . ... . 

A-76 

------- ____ j 
. ·-- .... , 
---··r 

i-
1 

! 

1 
! 



··)) ...... ~ 

:.:!!:.a. 
_) 
' ---:. 

1 

2 

3 

4 

TRANSCRIPT 
OF 

TRIAL 

PROCEEDINGS __ ..._. _________ _ 
(The court reporter was sworn.) 

THE COURT: Any preliminary matters? 

MR. ARNOLD: Yes, sir, Your Honor. Before 

5 we· start this case,. I would like to as~ a.ruling from 

6 

7 

.. 
~e cour~ concerning the burden of proof on the non­

conforming use. 

8 The reason that ~ ask for it at this time, 
... 

4 

9 Your Honor, is. that it will affect the order and manner 

10 in which. I wil~ present my evidence to the Court. 

11 THE COURT: You have alleged violation of 

12 the zoning ordinance and it seems like the burden falls 

13 upon you to prove the violation of the·ordinance. . . 

l.J: MR. ·ARNOLD: Your Honor, we will prove what 

15 the zoning ·ordinance is, what the use of the· property is·. 

16 The cases have fairly consistenly held that a nonconfor.m-

17 ing use is in'the nature of an affirmative defense to 

18 an action. 

19 THE COURT.: What is your· authority? 

20 MR. ARNOLD: Well, I have a brief that is on 

21 the way over here~ 

22 

23 

THE COURT: The Court·can't read a brief on 

the day of tria.l, sir. The brief should be filed ahead 

. A-77 
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:1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13. 

14 

15 

16 

17 . 

18 

19 

20 

21 

22 
···••) 
:::;~ 

23 

of time. To submit a brief during trial is kind of 

ridiculous, to ask the Court to read it and read the 

authorities cited in it and be prepared f"or the trial. 

MR. ARNOLD: . Section 25 .l88a ;· which I 

will present to the Court concerning tne evidence in 

.burden of proof,provides that·a majority of the Courts 

have held that the burden of _proof is on the person 

asserting it as a defense. 

THE COURT: Any further argument? 

MR •. ARNOLD: Yes, sir, Your Honor. I"also 

want to present to the _Court Anderson's American Law· 

on Zoning and direct the Court's attention to Section 

.. 6.09 which is to the same effect. 

.THE COURT: Do you have a Virginia case? 

MR. ARNOLD: No, Your Honor. 

I have searched the Virginia and lie·st 

. -
Virginia law also and I have been unable to locate.any 

. . . . 
decisions on the question of burden of proof in a non-

conformi:ng use case. 

The cases cited here are in other juris-

dictions.· 

THE COURT: Do they have the same basic !a 'to~ 
. 

as the Commonwealth of Virginia on zoning? 

A-78 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

_) 
11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

MR. ARNOLD: Yes,. sir, Your Honor. 

The way the zoning ordinances are set up, 

almOSt Unifo.rmly 1 they divide. the area 'intO different 

zones and restrict the uses in those zones', and non-

conforming use is,.by its very nature, inconsistent 

with the very. purpose and spirit of zoning and, 

therefore, the cases that tended 

. A-79 
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... 
) 

5 

1 to limit the growth af·nanconforming uses and the.avail-

2 
. . 

ability of that as a defense to the defendants. 

3 MR. ODIN:· Your Honor, a Virginia case, 

4 Washington & Old Dominion Railroad versus the.City of 

5 Alexandria, wh.{ch is_ 191 Virginia 184 is·. the only case. 

6 that I find that speaks·to the s~ject matter. 

7 It is a criminal case. In that case, of 

8 ·.course, the proof.went beyond reasonable doubt~ The 

9 allegations in the case had to'do with the railroa~ 

10 company· 'and the question was· wheth.er or not it had 

11 erected its trestle in vio'lation of the zoning ordinance • 

I 
I 

12 And there the case stated, quoting:" "~bviousiy, 

13 unless the defendant's right.of way a~ the location. 

14 indicated has been actually zoned; no offense has been 

15 committed. That is, that it had been zoned a resi-

16 dential area at the time the. erection of the trestle 

17 was undertaken is, in any event~ a·necessary· fact 

18 circwnstances incumbent upon. the city"'to prove beyond 

19 a reasonable ·doubt. Otherwise stated, if tiie right 

20 

21 

22 

23 

of way had· not, in fact, been zoned a residential 

area 1 nO Crime had been COtnmi tted • II 

I think two situations can arise in a case 

like this. One is that if someone introduces an 

A-80 
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1 ordinance, if you will, the best, I take the position 

2 that the burden ~f· proof is on the proponent,.the one 

3 who is asking for.an injunction, one who is trying 

4 to restrain an individual from a use which has 

5 continued over a long period of t~e. 

6 But even under the worst of circUmstances, 

7 once it is shown, ·either by their.evidence or our-

8 evidence~ that that use precedes.the ordinance, it 

9 seems to me it is incumbent upon them;the burden of 

10 going forward would again shift back to them to prove~ 

11 if you will, that that use was law~uiiy or "unlawfully 

12 established. 

13 it is never·presumed that ·an individual 

14 committed a crime, it is· never presumed, if you will, 

15 without some proof that an individual violated an 

16 ordinance. Zoning is a land use ordinance. It is also 
. -

17 a criminal statute •. 

18 

19 

20 

21 

22 

23 

MR: PRICHARD: I tTould add. on to this, 

·Your Honor, the ordinance under which the county 

proceeds has· a provision in it which permits non-

conformi~g use~ to· continue so that a use -- there can 

be a nonconforming use which is one permitted by the 

·ordinance under which.he proceeds. There is also 

. A-81 . 
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1 a state statute which protects nonconforming uses. 

2 So, if the.county happened to have a. zoning ordinance 

3 which did not provide for nonconfor.ming.uses, then 

4 we would be claiming.outside the ordinance. 

5 But our defense here is within. the very_ 

6 ordinance o? which he is proceedi~g, we think the 

7 burden of proof should be upon him. 

8 -· 
THE COURT: Do you make any distinction 

9 when you are.aski~g for injunctive relief? 

10 MR. ARNOLD: Any~ distinction between what? 
.. 

11 THE· COURT: The burden attached und~r the 

12 .generaltteatise·of iaw, the burden is on the property 

13 owner to proye nonconforming use. 

14 You'are aski~g that an activity be · 

15 enjoined. 

16 

17 This is not a criminal case and I 

18 think the burden of proof ~s ·s~gnificantly different. 

19 THE COURT: wouldn'_t you still have ·to 

20 carry it on· your prayer. for an injunction that they 

21 are doing somethi~g wrong? 

22 

23 

MR. ARNOLD: No, Your Honor. 

. A-8? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
·. 

8 

THE COURT: They have no burden at this time 

since you are asking for an injunction. 

. . 
!'IR. ARNOLD: Your Honor, we· can show that. 

the zoning ordinance· as it exists prohibits this use, 

that· this use is going on and that z think in and of 

itself is a prima facie· case that ther~ is a violation. 

Now if they want to 'present a defense; a~ 

affirmative defense~ much in t~e way of 'laches or satis-

faction of a debt, statute of limita~ions, it is that 

type of defense and we can ·.make a prima facie. case by . . . . .. 

11 showing what the zoni~g ordinance ~~,·what the use'is, 

12 that it is in vio~a~ion.of·the ~oni~g ord~nance. If 

13 they w~nt to raise this defense, then the~ have the burden 

14 o~ .Proo~. 

15 THE COURT:. But since. it has not been 

16 decided in the Commonwealth of Virginia a~d an appeal 

17 is somewhat easier to obta'in by .the County than it is 

18 by a property 'owner, 'the'court·would not ~ie that'it 
... 

19 is an affirmative defense.that had to be carried by 

20 the property owners of- the Co~onwealth of v·irginia. '. 

21 MR. ARNOLD: Then it is the Court's ruling 

22 that it is the county's burden? 

23 

·. A-ts.j 
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9 

THE COURT: Right. 

MR. ARNOLD:· Thank you, _Your Honor. 

THE COURT: Ail witnesses who are going to 

testify in this.matter, please rise and be sworn. 
. . . 

(The witnesses were sworn.) 
.. 

THE COURT: ·coes either party request a 

rule on the witnesses.? 

... 
MR. ODIN: . I ·do, Your Honor. 

THE COURT: All the witness.es who are. going 

to testify with the exception of the party petitioner, 
. . . 

the representat~ve of the corporate defendant and 

individual defe~dant, wili have to remain on. the outside 

of the court room. 

.while you are waiting outside the court 

room, please do not discuss your testimony with any one. 

After you testify, please do not discuss your testimon¥ 

that 
. . 

have given • you .. 
~ 

(The witnesses·were excluded from the 

court room. ) 

·THE COURT: Opening statements. 

MR. ARNOLD: Your Honor, for the record, 

I am William M. Arnold, representing Mr. Knowlton and 

the County of · Fairfax today.· 
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1 ~hereupon, 

2 MAMIE BREEDEN, 

3 a witness, was called for examination by counsel on 

4 'behalf of the complainant, and, after having been 

5 -previously duly sworn, was examined and testified as 

6 follows: 

7 DIRECT EXAMINAT~ON 

8 BY MR.- FINNEGAN: 

9 Q Would you state your name, please·, ·for your 

10 court? 

11 A !4amie Breeden. 

12 Q And what is your occupation? 
. . 

13 A I'm a housewife and a school-bus driver. 

14 Q Could you tell me where you live? 

15 A 6616 Keene Drive, Springfield,· Virginia·. 

16 MR. FINNEGAN: Your'Honor, this is not in 

17 evidence, this is an exhibit. I would like to have the 

18 witness point out where s.he does· live, on this map. 

19 

20 

21 

22 

23 

·THE WITNESS: Right here, on Keene Drive. 

~1R. FINNEGAN: Rig:h~ there, Mr. Prichard. 

Would you put an "X" on that, please? · 

Your Honor, if the clerk would mark the "X" 

THE COURT: !4ark the "X". 

AUDREY J. RUDIGER REPORTING SERVICE 
CERnFtED VERBATIM REPORTeRS 

3859 CHAIN BRIDGI! ROAO 
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!'lR. FINNEGAN·: "X" marks the spot where 

2 THE COURT: Do you want this identified? 

3. MR. FINNEGAN: At a later time. 

4 MR. ARNOLD:. Could we have· it identified at 

5 this time as Plaintiff's Exhibit Number 1? 

6 THE COURT: That's what I'm trying to determine, 

7 who really wants what? 

8 MR. FINNEGAN: I'd like to have it marked as 

9 :Complainant's Exhibit Number 1. 

10 

11 

12 

13 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

THE COURT: All right. 

(The document ·referred to ·above 
was marked Plaintiff's EL~ibit 
No. 1 fo·r identification.) 

BY MR. FINNEGAN: 

How long have you lived there? 

22 years, in July. 

Are you familiar with the Big K Trash operat~on2 

Yes, I .am. 

And could you tell the Court how you ha~e been· 

19 familiar with this ·operation? 

20 A Well, they use our street quite a bit. The 

21 number of trucks come in through there ar~ quite a large 

22 number, and there are ·different types of trucks. There 

are compactors, there's even at least one huge_truck 
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that carries the dumpsters in commercial park~ng lots, 

pickup trucks, and steadily the quality of life in our 

community has steadily gotten worse and deteriorated. 

Q Well, do the trucks have any effects on you? 

A Yes, they do, because of noise. ·They come 

through there a majority of the time, I suppose, they 

are empty, most of the time they vibra~e terribly·and 

the· road, in· spots, has become like a washboard, and you 

can imagine the blub-blub-blub-blub, the empty trash 

truck cominq·through, v~brating, especially when it's 

between 5:00 and 6:00 a.m., and you're trying to sle~p~ 

It's gotten to be almost an impossible situa-

tion. It was peaceful and quiet and birds singing and 

all of a sudden blub•blub-blub, all through the street. 

I believe there are times it's even. earlier than that, 

that I have·awakened very early. I get complaints fro~ 

my neighbors because of this,. because they can't sleep, 

because of the noise from the trucks. 

I 
I 

I suppose the noise is the main thing.· However, 

there are small children still in our community and.-.our 

neighborhood who are prone to run out·in the road and 

you can imagine. We have -- there's a small hill coming 

down towards the center of the street and when ~ biq 
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truck like that pops up over the bill, I'm sure it would 

be kind of hard to stop. 

r·have trouble getting o~t of my driveway. I 

would hate to be hit by one.of these large trucks. 

MR. ODIN: Your Honor, I think the Court has 

the gist of it, .and I do believe it's irrelevant to the 

issue.; 

questions. 

THE COURT: I would sustain the objection·. 

MR. FINNEGAN: Your· Honor, we have no further 

THE COURT: Cross examine? 

MR. ODIN: No cross examination. 

!~JR. PRICHARD: No questions •. 

THE COURT: You may step down. 

THE WITNESS : Thank you .• 

(Witness excused.") 

THE COURT: Call your next wi tnes·s. 

MR. ~OLD: Mr. Raymond H. Zell. 
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Whereupon, 

RAYMOND HENRY ZELL, 

a defendant, was called for examination by counsel on 

behalf of the complainant, and, after havi~g been 

previously sworn, was examined and testifi~d as follows: 

DIRECT. EXAMINATION 

BY MR. ARNOLD: 

Q Would you state your full name, please? 

A Raymond Henry Zell. 

Q Where is your residence located? 

A 6600 Sydenstricker Road • 

Q Wnat is your occupation? 

A. Line Manager, Browning and F·erris. 

Q Could you give the Court a brief idea, or your 

ideas, as a line operator?. 

A I ran the operation like I always do. 

Q ~vhat type of operation is this? 

A It's a trash service. 

Q Does running it incJWe~ainta;ning the vehicles? 

A That is correct. 

Q Does that include managing the employees? 

A The whole operation, yes. 

Q And by maintenance of vehicles, that includes 
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1 changing or repairing the engines, or changing flat 

2 tiresi is that correct? 

3 Correct. 

4 Q How long have you been so employed? 

5 A· I merged with Browning-Ferris, I think, going 

6 on five years • 

7 Q Priox to that time, wh~t was your occupation? 

8 Self-employed. I owned the business. 

9 Q Do you receive a salary from Browning-Ferris? 

10 A I am on an incentive plan and I'm salaried, too. 

l1 Q . What·· ·is your wife's name? 

12 A G •. Zell. 

13 Q . Who are the owners of the property located at 

14 6600 Sydenstricker Road? 

15 A Who is the owners? 

16 Q Yes, sir. 

17 A My wife and I. 

18 Q Do you rent this property to Browning-Ferris 
... 

19 Industries? 

20 A 

21 Q Are you·.also an officer in Browning-Ferris 

22 Industries? 

23 A I am, of Virginia. 

. A-~u 
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1 Q And a director of that same corporation.of 

2 Virginia? 

3 A Yes. 

4 Q And also a stockholder? 

5 A Yes. 

6 Q Approximately. how large is the property 

7 located at 660 Sydenstricker? 

8 A It's very near 7 acres. It's a part.of a 

9 farm of 180 acres. 

10 Q The parcel that's identified as 6600 

11 Sydenstricker is only approximately seven acres in size? 

12 A Just about, yes •. 

13 Q Approximately how many employees do you employ 

14 in this business? 

15 A 43, I'd say. 

16 :Q And how many of these employees work ·full time 

17 on the place, on the premises. 

18 A Let me see. . It··~ my wife, my son, my daughter 

19 and myself, and four more, I think, three or four more. 

20 Q 

21 A 

22 Q 

23 A 

That's about eight? 

About eigh~, yes. 

Did I count those,right? 

Yes. 

A-91 
AUDREY J. RUDIGER REPORTING SERVICE 

CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BR'CGE ROAD 
FAIRFAX, VIRGINIA 2203() 

sg1.313s 



•••••4 ..... 
1 

. 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

')•) ...... 
...... 
........ 23 ..... 

11 30 

Q Well, where ·do the rest .of the employee_s work? 

That leaves about 35 • 

A On their routes. 

Q Where do these employees park? 

A Well, I think.about two or three percent--

not that many park on the premises, the rest of them, we 

pick up. 

Q It's your testimony then, you pick up 98 

percent of your employees? 

A Right. We run vehicles for them, because they 

do not have transportation. 

Q Where are those vehicles parked? 

A On the premises. 

Q Do you have any mechanics you employ? 

A That was counted in with the employees. 

Q . And how many full-time mechanics do you have 

working on the premises? 

A Three. 

Q Do you have-any repair bays? 

A I do. 

Q How many do you have? 

A Two • 

Q Are there any large trucks that park on the 
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property? 

A All trash vehicles are large. 

Q Are there any large ·trash ·vehicles that park 

on the property? 

A All trash vehicles are large that park there? 

Q But, how many· that park there? 

A Eighteen. 

Q ~fuat other type of vehicles park there? 

A That's it, trash vehicles. 

Q Could you explain what you mean by trash 

vehicles? 

A Packers. We're up in the part of the century, 

now, that everything is automatic. We have to have 

packers, we don't go for the open-body trucks anymore. 

Q Don't you have some other types of .trucks, 

besides the packers? 

A No, all are trash trucks. 

Everything that sits out there is a trash truck.~ 

Q Don't you have some of th~ big trucks that 

pick up some of the really large dumpsters? 

A Yes, but· that's still a trash truck. 

Q And it is your testimony that there are a total 

of eighteen tru~ks that park on the premises, and that's 
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1 all? 

2 A Right. 

3 Q At no time have there been more than eighteen? 

4 A No, not as I know of. 

5 Q Well, you would know it if they didn't. 

6 A You I I think 1. have the lis1: of my trucks.· You 

7 asked for it and I gave it to you, I think. 

8 Q Yes, sir. 

9 MR. A~~OLD: If. I could have this marked. 

10 complainant's exhibit two, please. 

11 (The document referred to above 
was marked Plaintiff's Exhibit 

12 2 for identification.) 

13 BY MR. ARNOLD: 

14 Q I would ask you if you recognize this document? 

15 A I do. 

16 Q What is it? 

17 A This is the application for my permit. 

18 Q And how many yehicles are listed on there? 

19 A Twenty-one, but also, there are some of. them 

20 here, has been junked since this permit was taken out. 

21 Q 

22 A 

23 Q 

I beg your pardon? 

This has got 21 on it, the list. 

Yes, sir. 

A-~4 
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1 A Some of them has been gotten rid of, too. 

2 This list has not been updated. 

3 Q The list has not been updated.? 

A No, not right now, for the -- for a new renewal. 

5 Q Aren't you supposed to update the list? 

6 A 'I'm coming this June or July, I'm not sure. 

7 Q How many trucks did you have last year? · 

8 A Twenty-one. That is on the list. 

9 Q The year before that? 

10 A I think about the same number. I couldn't 

11 tell you. 

12 Q Well, was it 18 or 21? 

13 A I couldn' t tell you, becaus.e ,. you know, I can't 

14 keep all of that in my head. I'm not that bright. 

15 Q I now show you a document that has been·marked 

16 as Complainant • s Exhibit l 

17 THE COURT: For identification only. 

18 MR. ARNOLD: For identification, yes, sir. 

19 BY MR. ARNOLD: 

20 Q and ask you if you recognize the photograph 

21 that is at the top of this exhibit? 

22 A 

23 Q 

Yes, sir. You take a good picture. 

Is this your property? 
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1 A That's my property. 

.2 Q Are all these your trash trucks? 

3 A Right. 

4 Q Could you count them for me, please, sir? 

5 A Twenty. 

6 Q Thank you. 

7 Directing you~ attention to the phot~graph on 

8 Complainant's Exhibit 1, also, the second one from the 

9 top, could.you tell the Court what this is? 

10 A What this is right here (indicating)? 

11 Q Yes, sir. 

12 A That's just a storage area. 

13 Q Okay .• 

14 Does that also show your repair bays? 

15 A Right here (indicating), yes. 

16 That • s a meat house there (indicating). You 

17 took a good picture. 

18 Q You're referring to the third from the top? 

19 A . Yes. That's a meat house • 

20 Q Now, in addition to the trash trucks that you 

21 counted .there, what other type. of vehicles do you keep 

, 22 on the property? 

23 A I keep support vehicles, like -- actually, they 
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........ ..... 
1 don't stay at the property. They stay at individual's 

2 homes. I have bus that goes and pick up people to bring 

3 to work, because they haven't got any transportation, 

4 and they keep them vehicles at the house. ·I have --

5 Q Those buses are not kept at your property? 

6 A No. 

7 Q They're not parked there at any time? 

8 A No. 

9 Q What other type of vehicles would_you have? 

10 A That's it. Only my personal car. 

11 Q You don't have any pickup trucks that you use 

12 for light hauling? 

13 A All of them are put out. They go out at 

14 certain men's home every night. I have six or seven of 

15 them, but they assign each individual to bring them in. 

16 You see, we pick up, like I said, 90 percent of our men, 

17 or better, 98 percent of our men. And we have to go 

18 all over the county. 

19 In this business, here, you ~on't get help, 

20 per se, you have to go get your help. 

21 Q lVhere are these trucks repaired? 

22 A Right on the premises. 
..... 
....... 
...... 23 Q And y9u're ·in charge of the repairing and 
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1 supervising? 

2 A I am. 

3 Q Is all the.maintenance on the trucks done on 

4 the property? 

5 A Correct. 

6 Q Including cha~g~ng.the oil and fixing the .flat 

7 tires, that type of thing? 

8 A Correct. 

9 Q Do you have any telephones that are located on . 

10 the property? 

11 A We do. 

12 Q How many telephones do you have there? 

13 A For·the office use or for the home use? 

1.J: Q Well, both, if you could break them down, please. 

15 A Well, we have one for the home, and I think it's 

16 three for the business. 

17 Q What are the numbers o:£ those phones, please? 

18 A The home phone is 455-9091, one of them. is 

19 9020 and 9032, I think it is. 

20 Q 

21 A 

22 Q 

23 A 

That would be 455-9020? 

Right. 

And'what was the last one? 

9032, I think. I've. never used it. 
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THE WITNESS: So, what is it? 

It's 2032, I'm sorry. 

BY MR. ARNOLD: 

Q 2032? 

A 0 Right. 

Q Who does the billing for your customers? 

A Well, my wife does some of it and the other is 

computerized. 0 

Q Where is the computer? 

A The computer now? 

We just changed from a private to a company 

computer, and it's in Seabrook, Maryland. 

Q When was this change made? 

A I guess about a year ago, maybe not quite a 

year. 

Q Prior to that date, where was the billing done? 

A In.Fairfax County. 

Q On the premis~s? 

A Some of it was and some of it was done in 

Annandale. 0 

Q 0 Do you do your own accounting, or do youohave 

an accountant that does it? 

A I'have my own accountan~ • 
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1. Q Do you do your own billing, or do you hire 

2 somebody to do that? 

3 A No, I do my own billing. 

4: Q And is that done at 6600 Sydenstricker Road? 

5 A Some of it is, some of it is, but the magni-

6 tude of it on the residential customers, we wouldn't be 

7 able to hand bill, because there'd be too many of them. 

8 Q Where is the money sent when the customers 

9 pay you? 

10 A Some of it comes- to the office at 66 -- well, 

11 some of it comes to a Post Office box, Springfield 548, 

12 and a percentage of it goes to Seabrook. 

13 Q Do you have any business cards? 

14 A I do. I think you have one of my business 

15 cards. That's the only one I had left. 

16 Q What is-the address on the business cards? 

17 A 6600 Sydenstrtcker Road. 

18 Q Do you have any checking accounts that you 

19 utilize at the business? 

21 

22 

23 

A Do I? 

Q Yes, sir. 

A Phrase that over for me, _so I know what you're 

talking about. 
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1 Q You have to write checks for the business; 

2 right? 

3 A Right. 

4 Q To write checks, you have to have a checking 

5 account? 

6 A Right. 

7 Q What is the address sh0wn on that checking 

8 account? Where do the statements go? 

9 A I think the payroll account is Northern·virginia 

1Q Bank. I'm not sure right now. 

11 Q No, I'm saying, where are the statements sent 

12 when they come to you? Do they come to you at 6600 

13 Sydenstricker, or do 'they go somewhere· else? 

14 A To Seabrook, Maryland. 

15 Q So, you don't have any checking accounts for 

16 which you personally write the checks? 

17 A 

18 Q 

19 A 

20 Q 

21 house? 

22 A 

23 Q 

I write all checks. 

But you don't see the statements? 

Yes, sure, I see the statements. 

Do the statements -- are ~hey mailed to your 

Oh, yes, definitely, yes. 

Wno is Thomas Germaine? 
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1 A He is just a clerk in my office. 

2 Q He is an employee of yours? 

3 A Right. 

4 Q How long has he been employed by you? 

5 A Oh, I guess about three years. 

6 Q And where does he physically work? 

7 A In the office. 

8 You know, per se, we don't have all this office 

9 help. If he can drive, he'll drive a truck, it depends 

10 on how much help shows up. We don't keep anyone that 

11 can't drive a truck, especially the men. They work out 

12 on trucks. Actually, today he is out on a truck. 

13 ~m. ARNOLD: Concerning the_ premises, I. have here 

14 a survey of plat I'd like to have marked as Complainant's 

15 Exhibit 3. 

16 (The document referred to above 
was marked Plaintiff's Exhibit 

17 3 for identification.) 

18 MR. ARNOLD: For the Court, Your Honor,· .I have 

19 provided copies of certain documents to counsel ~efore 

20 trial, and it's just taking a minute here to compare this 

21 exhibit to the exhibits that they have been presented. 

'22 prior. 

23 

A-102 
AUDREY J. RUDIGER REPORTING SERVICE 

CERTIFIED VERBATIM REPORTERS 

38:59 CHAIN BRIDGE RO~D 
FAIRFAX, VIRGINIA 22030 

591·3138 



41 

1 BY MR •. ARNOLD: 

2 Q ~· Zell, I show you the plat that has been 

3 marked Complainant's Exhibit 3, and .ask you to examine 

4 it. 

5 Do you recognize it? 

6 A I recognize the drawing. It's a drawing .here, 

7 but that's about it. 

8 What is the property? What is it a drawing of? 

9 A It's supposed to be of my property, I guess. 

10 Q Does it have a date on it? 

11 A 22nd. I can't make out the '!97 I don't 

12 know whether that's 3 or what, on this one. 

13 Q Does that ·show the location of your house 

14 on the property? 

15 A Is this supposed to be my house? 

16 THE COURT: Have you ever seen that plat before? 

17 THE WITNESS: No. I think it was drawn up. 

18 I'm not sure, the. swimming pool man drew it up, I'm 

19 not sure. 

20 ~o, I don't think I'-ve ever seen it. 

21 ° 

22 

23 

THE COURT: Do you have the survey here? 

MR. ARNOLD: I beg your pardon? 

THE COURT: Do you have the survey here? 
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1 MR. ARNOLD: No, sir, I·don't. 

·2 If I could have this document marked as 

3 Complainant's Exhibit 4. 

4 (The.document referred to above 
was marked Plaintiff's Exhibit 

5 4 for identification.) 

6 BY MR. ARNOLD': 

7 Q I would a~k you to examine. this document and 

8 see if it refreshes your memory. 

9 A This is for a swimming pool, yes. 

10 Q Is there a second sheet to that? 

11 A It's the same as that (indicating). 

12 Q So, that's an application for a building permit 

13 for a swimming pool on your property?: 

14 A I didn't make the application, the swimming 

15 pool man did. 

16 Q Doesn't it have your signature on the front· 

17 page? 

18 A On the front page it did, yes, but I never 

19 drew this. I never knew anything about this drawing.· I 

20 think he just knocked this out hisself, yes. I'm not 

21 sure. 

22 Q 

23 A 

Is that not your signature on the front page? 

It is my signature, yes. 
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1 Q Well, at any rate, Mr. Zell, what I would like 

2 to do is to have you explain for the Court the various 

3 buildings that are on the property, ·and. if you would like 

4 to utilize the plat, feel free to do so. If not, I think 

5 if· you ·could draw them on a piece of paper., we would have 

6 it for the record. 

7 And I think that might·be a little easie~ to 

8 do. If you'd like to utilize the.plat, I have a copy 

·g which you can use. 

10 A Th~ plat doesn't show the buildings. 

11 Q I know. That's why if you would like to use 

12 the plat, if you could put the buildings on there and 

13 identify them as you ·do so. 

14 A Well, I don't know what he -- where he has it. 

15 This must be a shed I built for the swimming pool for 

16 the pump house, right there (indicating). 

17 Q Well, why don't you go ahead and just ignore 

18 the ·plat, since you're not familiar with it, and go 

19 ahead and draw here the property, and if you could 

20 indicate the buildings that are located at the present 

21 time on·it. 

22 

23 

A That would be the house (indicating), this 

· would be the shed (indicating) for the pump. 
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1 Q Okay, now, that shed is .for what? 

2 A For the pump for the swimming pool. 

3 Q The swimming pool pump? 

4 A That's right. And·utility shed. 

5 Q And where is the swimming pool located? 

6 A About right here (indicating}. 

7 Q And this at the top, here, is Sydenstri~ker 

8 Road; is that correct? 

9 A Right. 

10 And right here is a power line (indicating). 

11 It's about a 500-foot power line on the right of it. 

12 Q And where is the driveway? 

13 A Right here (indicating). 

14 Q Now, what other buildings do you have besides 

15 the house, the swimming pool and the shed for the pump? 

16 A I have the barn. 

17 Q Now, what do you use the barn for? 

18 A Storage. 

19 Q Could you write barn next to that? 

20 A That's the old wooden barn. 

21 Q What type of materials do you store in there? 

22 A Tires, old cookstove, anything that comes along. 

23 Q Are these related to the business? 
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1 A Antifreeze. Well, it's business, or anything 

2 I choose to use it for. 

3 What other buildings do you have there? 

4 A The truck b~rn. 

5 Q. Okay, now, what is that used for? 

6 A To repair the trucks. 

7 Q Directing your attenti~n, again, to Complainant's 

-
8 Exhibit 1, you say the truck barn. That would be 'the 

9 second from the top, the middle building, the red building 

10 with the two green doors? 

.11 A Right. 

12 Q And what other buildings do you have on the·' 

13 property? 

14 A I have a metal building next to this, and then 

15 I have a cement pad right here (indicating), w~ere I 

16 repair things on. I've got bolts in the ground where I 

17 can tie down -- where the gentleman, Mr. Prichard,. l 

18 believe, said I used to use a tree for a repair shop. 

19 Yes, that's true, that's very true.· I took 

20 the same i~ea and made it in this cement pad. I puteye 

21 bolts down into it where I could put a chain ·or anything 

22 to it and pull bumpers and things back on. That's 

23 actually my bo.dy shop. 
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1 Q Could you label this metal building, yo~ called 

2 it? 

3 A Yes. That's just a throw~down building we put 

4 up there. It's a bolted building we just put up, 

5 we can take down any time we choose. 

6 Q What do you use that for? Would you ident·ify 

7 it in some way, metal building? 

8 A· Just about anything. You can throw it up for 

9 anythi~g. It doesn't make any difference .. 

10 Q Do you use it for repairing vehicles? 

11 A No, we can't use it for that, because you can't 

12 make the turn in there. 

13 Q Do you use it just for equipment? 

14: A No equipment. 

15 Q Do you use it for storage? 

16 A Oh, yes. 

17 Q What type of stuff do you store in there? 

18 A Anything that comes along. 

19 Q For example? 

20 A Tires, or if we run out of room, we switch them 

21 over there, paints, anything like that, anything that . 

22 comes along, ladders. It's just a handy place for any-

23 thing that comes along. 
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1 Q Do you ·store things there that yo~ use in your 

2 business? 

3 Oh, definitely. 

4 Q What other buildings do you have on your .. 

5 pr9pert.y? 

6 A I've got a meat house .. right there (.indica.ting) , 

7 a walk-in meat house with a walk7in freezer, a walk-in 

·-
8 cooler·box •. I don't think you've got that in your 

9 picture, though. 

10 Yes, that's it right there. 

~1 Q Are there any other buildings· on the property? 

12 A No, that's it. 

,13 Q Now,· you do have a gas stand· on the property, 

14 a place to store gasoline? 

15 A I've got two underground gas tanks. 

16 Q Could you draw them and indicate where they're 

17 ~ocated, approximately. 

18 A One here (indicating) and one about right in 

19 here (indicating). They're underground storage. 

20 .Q ~hey're both on y~ur property? You've drawn 

21 it slightly off the property. 

22 A 

23 Q 

No, it's on the property. 

Could I get you to label those as gas tanks? 
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1 A (The witness· complied with the request.) 

2 Q How many gallons can you store in those tanks? 

3 A 5,000 gallons, 4,000 to ~,000 gallons. 

4 Q Mr. Zell, have you ·ever been -- excu·~e me one 

5 minute and let me have this paper marked as an exhibit, 

6 and I would move it into evidence if I could get you to 

7 do one more thing. 

8 Would you label this metal building for me, 

9 please, and write on there where Sydenstricker Road is 

10 located? 

11 A (The witness complied with the request.) 

12 MR. ARNOLD: A couple of more questions con-

13 cerning these buildings, but let me get this marked, 

l.J: first. 

15 (The document referred to above 
was marked Plaintiff•s Exhibit 

16 No. 5 for identification.) 

17 MR. ARNOLD: I would move this into evidence 

18 at this time. 

19 MR. ODIN: I assume it's coming in as demon-

·20 Strati Ve eVidence 1 and not actually eyidence Of the . 

21 location, and simply as an aid in receiving his testi~ony. 

22 THE. COURT: That's the only way the Cour·t would 

23 recieve it., because ·it's not drawn to scale. 
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MR. ODIN: No objections, with that purpose. 

THE COURT: It will be admitted. 

BY MR. ARNOLD.: 

(The document ~eretofore marked 
Plaintiff's Exhibit No. 5 for 
identification was received in 
evidence.} 

Directing your attention, again, to Plaintiff's 

8 Exhibit 5, 5 is a schematic diagram, when was your house 

9 built, Mr. Zell? 

10 A I think I started on it the last ·of '44 or first 

11 of '45, '45,I think. 

12 Q 1944 and 1945? 

13 A I. think it ·was, yes. I'm not· sure. 

14 Q When did you and your wife actually get.title 

15 to the property? 

.16 A In 1945. I think that's correct. I'm not sure 

17 about that. 

18 Q What was on the property when_ you acquired 

19 title to it, was it vacant, or did it already have a 

20 house of sqme kind on it? 

21 A 

22 Q 

23 

No, no house. 

It was vacant then. 

What was the property used for.? 
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1 A Running hogs. 

.2 Q Did the hogs actually live on the property? 

3 A That's right. 

Q Were there any other facilities on the property? 

5 I guess a fence for the hogs. 

6 Were there any other facilities, any other 

7 shelters, or anything? 

8 A Well, hog shelters, and from the point of the 

9 road, where _the power line is now, going back, there 

10 wasn't no power line there then, and we put a fen~e up 

11 between, I think it was the old ~2tthews place, between 

12 us and the ~2tthews place~ just something to hold the 

13 hogs in. 

14 Actually, it's·still there. 

15 Q When you acquired the property in '45 

16 A I didn't acquire the property, it was gave to 

17 me. 

18 Q When the property was. given to you in. '45,· it· 

19 had a place to fteep hogs, and that was about all. that· 

20 was on it? 

21 A No, because in '45 we started building. Th~t 

22 barn was built. at same time." 

23 Q You are referring to which barn, the wooden 
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1 barn? 

2 A Right. That was built before the house. That 

3 was built before. Actually, I sta~ted that barn in I 

4 went in the service in '42, and, actually, .we started 

5 that ba·rn just before I went in the service, and I had 

6 to complete it when I come back. 

7 Q tihen did you come back? 

8 A In '45. 

9 Q When was the truck barn built?. 

10 A Oh, I was given a permit for the truck barn, 

11 I think it was in it's been about ten or twelve years 

12 ago, I'm not sure about that. 

13 MR. ARNOLD:· If I could have: this marked as 

14 Complainant's Exhibit 6? 

15 (The document referred to above 
was marked Plaintiff's Exhibit 

16 No. 6 for identification.) 

17 . BY MR. ARNOLD: 

18 Q Okay, Mr. Zel~, I show you Complainant's 

19 Exhibit Number 6, and ask you if you recognize this 

20 document? 

21 A No, I don't. 

22 Q What are the approximate dimensions of the 

23 truck barn? 
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A Of the truck barn? 

Q Yes, sir. 

A I think it's 40-foot long and .40-foot wide, I 

think. We've got two 12-foot doors in it •. I think 'it's 

--·I'm riot sure what it is. 

Q When do you think the truck barn was built, then· 

A The truck barn, itself?. 

Q Yes, sir. 

A It was built right off, I don't remember what 

year it was. I know it's been about 10 or 12 years ago. 

Q Ten or twelve years ago would be about 1965? 

A That's about right. 

Q And it's your .testimony that·you got a building 

permit from the County for that? 

A I did. The gentleman in the office drew up 

the plat for me. I can remember that. 

Q Who was that? 

A I don't know. I just went up there and told 

them what I wanted. 

Q What office are you referring to? 

A ·I think it was the Zoning Office. 

sure where you get building permits. 

Q You went up there yourself? 
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A That's right. 

Q Do you have a copy of that permit anywhere? 

A I believe I do, home somewhere. I don't know. 

THE WITNESS: Do you have it? 

Well, !~. Odin has it. 

MR. ARNOLD: If I could have this document 

marked at Complainant's Exhibit 7? 

BY MR. ARNOLD: 

(The document referred to above 
was marked Plaintiff's Exhibit 
No. 7 for identification.) 

Q Directing your attention to Corrplainant's Exhibit 

7, is this the building permit you were referring to? 

A Yes, that'S it. 

Q So that was in '65. 

When was the concrete pad installed? 

A About the same time. 

Q Did you get a building permit for that? 

A No~ I didn't think I needed one for it, 

because I put it in myself. 

Q Oid y~u -- how about the small metal building, 

when was that installed? 

A ·No. About four or five years ago. I'm not sure. 

0 Approximately in 1973? 
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1 A I'm not sure what year it was, but I know it's 

2 been four or five years. 

3 Q Did you get a building permit. for that? 

4 A No, because it's a knock-down building. 

5 THE COURT: Does it have footing.s? 

6 THE WITNESS: · No, sir. 

7 BY MR. ARNOLD: 

8 Q When did you. install the gas tanks? 

9 A I can't remember. I know it's been a right 

10 good while ago,· when I installed my first one. 

11 They were not.both installed at the same time? 

12 A No. 

13 Q What is the approximate siz.e of each one? 

14 A One of them is a 2,000-gallon tank. Actually, 

15 both of them is 2,000-gallon tanks. 

16 Q Was it within the last ten years that they 

17 were installed? 

18 A 

19. Q 

20 A 

21 Q 

22 A 

23 Q 

Yes, I guess so. I'm not sure. 

But it was after the house was built? 

Oh, definitely. 

Was it after the barn was built? 

Definitely. Which Barn? 

The wooden barn. 
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1 A Yes. 

2 Q After the wooden barn was built? 

3 A Yes. 

4 Q Was it after the truck barn was built? 

5 A No. 

6 Q Before that, both ·of them before that? 

7 A No. One of them was before that. 

8 Q One of them was before that and then one of them 

9 after that? 

10 A Yes. 

11 Q Do you have a gar~ge ·for your personal car? 

12 A No. 

13 Q When was the swimming pool put in? 

14 A I believe it was in '73. What ·is that? I can't 

15 make it out, because I can't remember when all of .this 

16 Q All right, thank you. 

17 Mr. Zell, have you ever been notified that your 

18 business was being oper~ted illegally, in violation of 

19 the zoning code. 

20 A I· have, but not illegally, I don't think. It 

21 was never put in that term to me. 

22 

23 

Q Do you ever remember going to court on the 

zoning violation charge? 
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1 A I did. 

2 Q Do you remember approximately when that was? 

3 A No, I don't. It's been about, I guess, about 

4 eight years ago, or six or eight years ago~ I'm not sure. 

5 Q' What was the outcome of that? 

6 MR. ODIN: I object, Your Honor. I·t•s 

7 irrelevant. 

8 THE COURT: Sustained •. 

9 MR. ARNOLD: Your Honor, I would submit that it 

10 is relevant, and it shows the knowledge of the defendant 

11 of the violation, that he was not in conformance with 

12 the zoning code. And it also shows that there was a 

13 time in the past wher·e he has been convicted, criminally,. 

14 of a zoning offense,· which I think is definitely relevant 

15 in light of the nonconforming use argument, which the 

16 defendants have raised. 

17 MR. PRICHARD: I would object to the statement· 

18 Mr. Arnold has made. He just testified, and I would ask 

19 that that be stricken. 

-20 THE COURT: The Court will sustain the objection 

21 by Mr. Odin. 

22 BY MR. ARNOLD: 

23 0 ~~. Zell, have you ever applied for a re~zoning? 
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1 THE COURT: Now, if he entered a plea of 

2 guilty in a charge --

a MR. ODIN: He didn't, Your Honor. In fact, 

4 since that's.been introduced to his prejudice and I·told 

5 this gentleman, it's quite possible to che~k it out. 

6 Mr. Ken Sanders was prosecutor at the time. ! went· to 

7 him after this man's conviction.· I said I was going to 

8 appeal the case. Mr. Sanders talked to other county 

9 officials and it was agreed that it.wouid never be 

10 used against him. · 

11 And I'll go further, i~ I may, to t~ll you 

12 the facts and circumstances of the case, and I'll be glad 

13 to do it. But, I made that informatio·n. kno\~n before this 

14 

15 

16 

17 

18 

19 

20 

case, and I assumed ·they ch.ecked it out. 

THE COURT: Are you going to call Mr •. Sanders? 

MR. ODIN: I'd be· glad to call him if it·,_tJee:anE~ 

relevant,_ but it's not relevant. It's a prejudicial 

statement and should neyer have been made in this cour·t. 

MR. ARNOLD: Well, if Mr. Odin informed me 

of that, I do not recall that, ·and I have not spoken with 

21 Mr. Sanaers. What I've relied on are the documents that 

22 

23 

are in the file. And perhaps it would be best to call 

Mr. Sanders to ~lear that up I because I .was intending to rely 
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1 on that in this case. 

2 MR. ODIN: First of all, so far as a reliance 

3 is concerned, the court record .'itself' . would have no 

4 evidence. Secondly, his knowledge or his citing is· 

5 totally. irrelevant to this particular case, and thirdly, 

6 if you'll recall, I gave you Mr. Bowman and Mr.surtahl 

7 who were cou~ty officials at tha~ time, who said tney 

8 want to ignore this particular situation, forget it and 

9 let the man continue his business. 

10 THE COURT: The Court has sustained the 

-11 objection. If you wish ·to call Counsel, you may do that 

12 in your defense. 

13 BY MR. ARNOLD: 

14 Q ~~. Zell, ·have you ever applied for a re-zoning? 

15 A No, I haven't. 

16 Q Have you ever applied fo·r a special-use permit 

17 or a variance? 

. 18 A No, I haven't. 

19 Q Have you ever _received any letters from anyone 

20 in the County, saying that your use of this property was 

21 all right? 

22 A No. In a roundabout way, hearsay, you know. 

23 · · It was handed down to me from officials in the county that 
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1 !.could go ~head and operate,· because I was taking up 

2 the slack where ·the County couldn • t do anything about it, 

3 down in my area, for me to keep operating, because I was 

4 knocked out of operating and the county couldn•t, at that 

5 time,· c·ouldn 1 t take over my operation. 

6 And the people down there would be ·hurting and 

7 they said, ~eave me alone. 

8 Q How did this information come to you? 

9 A I think it was -- I'm only saying, now, 

10 through some official of the County. I don '"t know. 

11 Q How did it come to you, though? Somebody must 

12 have told. you. 

13 A Definitely,· but right off, I ~an' t remember 
. . 

14 who told me,· because it was such a big uproar at that 

15 time, because the County said, and I think Mr. Bowman 

16 ·and Mr. Murtaugh.--

17 Q Now, wait a minute ·here·.· You don't remember 

18 who told you? 

19 A Right off, I don't know. 

20 MR. ARNOLD: Well, Your Honor, r·would ask that 

21 that be. stricken a·s evidence.· Not only is it hearsay I 

22 but he doesn't even remember who told him. 

23 THE COURT: I think that was in response to 
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your question, wasn't it, what was told to him? 

MR. ARNOLD: Yes, sir. I asked him if he'd 

ever received any letters, and he said,·no, I never 

received any letters, but by way of hearsay, I was told 

blah-blah. My question was, did you ever receive any --

THE COURT: Ahd then you followed that up with, 

who told you. 

MR. ARNOLD: Yes, sir. I was trying to 

establish what was hearsay. 

THE COURT: The Court will strike it, but it's 

very unusual to strike your own qu~stion from his 

testimony. 

BY MR. ARNOLD: 

Q Mr.· Zell, do you remember testifying at a 

deposition given in my office on Friday, April the 1st, 

1977? 

A Sure, I remember. 

Q And do you remember your response to the 

question, to the best of your recollection, then," there 

aren't any·conversations you've ever had with any zoning 

inspectors or members of the Board of Supervisors or any 

other County officials, which has indicated to· you that 

you had in their.eyesa right to use the property for your 
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trash business; .is that correct? 

A I think the way you put the question to me in 

your office -

Q I'm asking do you recall your response? 

A Yes, at that time, yes. 

Q What was your· response at that time? 

A I said,no, at that time. 

Q Thank you. 

A Because I think the way the question 

Q Th~k you very much, Mr. Zell. 

Now, Mr. Zell, going back to when you got into 

this business, when was it that you started this trash 

business? 

A When I was twelve years old, and I've been in. it 

I'm 56 years old now. 

Q Where did you live when you were twelve years 

old? 

A Alexandria. 

Q When did you.start hauling trash from this 

location? 

A What location do you mean? 

Q 6600 Sydenstrick7r Road. 

A Going.back to trash and garbage; is that the 
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1 way you want to put it? Because there wasn't no distinc-

2 tion then •. 

3 Q All right, trash and garbage •. 

4 A My father-in-law's.business was ~he hogs then, 

5 and I took up with ~im. I guess I started going with 

6 my wife in the 40's, in 1940, somewhere along in there. 

7 Q When did you meet your. wife, what year?. 

8 A I guess, it'd be the last of '39, somewhere in 

9 there. 

10 Q And you had started going with qer for a few 

11 years? 

12 A Yes. You know, in them days, you didn '.t just 

· 13 get married, we didntt. You had to save to get enough 

14 .to get married. 

15 Q So, when did you start operating a trash 

16 collection business from 6600 Sydenstricker Road? 

17 

18 

19 

20 

21 

22 

23 

A F:Ully trash? 

Q Yes. 

A Fully trash, in 1962, nothing but trash. But, 

before that we was hauli~g both trash and garbage. 

Q When did you start hauling trash an"d garbage? 

A I don't know. I guess it was in '40, '41, 

somewhere up in there. I don't know, because then I 
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1 left. We had the business going and then I \"Tent in the 

2 service ~n· '42, and my father-in-law and brother-in-law 

3 -- my father kept the business going un.til I got back 

4 out, and then I continued when I got back out. That was 

5 in: '45. 

6 Q So, you got out in '45? 

7 A Right. 

8 MR. ARNOLD: No further questions, Your Honor •. 

9 MR. ODIN: No questions at this time. 

10 THE COURT: · You may step down.· 

i1 (Witness excused.) 

12 THE COURT: Cal~ your next witness. 

13 MR. ARNOLD: I' ca~l Mr.·Knowlton. 

14 Wh~reupon, 

15 GILBERT R. KNOWLTON,· 

16 the complainant, was called for examination by counsel 

17 on his own behalf, .and, after having been previously-duly 

18 sworn, was examined and testified as follows·: 

19 DIRECT EXAMINATION 

20 BY MR. ARNOLD: 

21 Q 

22 A 

23 Q 

Would you state your full name for us? 

Gilbert R.· Knowlton, K-n-o-w-1-t-o-n •. 

What ·is your occupation? 
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A Zoning Administrator for Fairfax County. 

Q How long have you been so employed? 

A As Zoning Administrator, since July of '72. 

Q And what are your duties, briefly. 

A To administ~atively interpret, administer and 
\_ 

enforce the zoning ordinances.oe.the County • ... 
Q Are you familiar with the property loca~ed at 

6600 Sydenstricker Road? 

A I am, .yes. 

Q 'lihat is the present zoning of that property? 

A RE-1, 1-acre, single-family residence. 

Q Is the operation of a trash business a permitted 

use in.the RE-1 zone? .... 

A No, it is not. 

MR. ODIN: These are legal questions, Your 

Honor, and I think the best evidence would be t~e· z~ning 

ord~nance, itself. 

THE COURT:· . The.Court would sustain the · 

objection. 

MR. ARNOLD: We will now enter into ·evidence 

copies of sections of the zoning code, which have been 

certified by the Clerk • 

While ·they are looking at those, if I could 

. .A-..L~O 
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have thfs marked as Complainant's Exhibit Number 8. 

(A zoning map, referred to above, 
was marked Plainti.f~'s Exhibit 
No. 8 for identification.) 

BY MR. ARNOLD: 

Q I ask you, Mr. Knowlton, if this is a true and 

accurate representatio~ of the zoning map for the. s~ject 

property? 

A Yes, it is. 

MR. ARNOLD: · I will ·move that into evidence at . 

this time. 

THE COURT: Show it to Counsel. 

It will be admitted. Leave it with the clerk 

so the clerk can mark it off of the identification list. 

(The zoning map, previously 
marked Plaintiff's Exhibit No. S, 
for identification, was received 
in evidence.) 

MR. ODIN: Your Hon~r, ·.I would object to t.L'le 

introduction of this document. It is being offered,as I 

understand it,as the current ordinance relating to 

nonconforming uses and.I have two objections to it. 

Firstly, I would like to call the court's 

attention to,· I·think it's 15.1 492 of the Code of 

Virginia, and in that section of the code it states what 
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may or may not be inciuded in a zoning ordinance. 
., 

THE COURT: 15.1? 

MR. ODIN·: I don't have my code book, so if 

I could borrow one for just one second. I'm sorry. 15.1 

492 states in this article: '"Nothi~g in this article 

sh~ll be construed to authorize the impairment of any 

vestige right, except that a zoning ordinance may provide 

that the land, building and structures and the use thereof, 

which do not conform to the. r'egulation and restrict~ons 

pres<;:ribed for the distric't in which they are situated 

may be continued only· so long as the then-existing, or th·e 

mo.re restricted use continues and such use is not dis-
. . 

continued for more than o~o years and so long as"the 

building structures are maintained,·" et cetera, et 

cetera. 

Two important distinctions to be made. Fi+st 

of all, it requires a two-year abandonment or discontinu-

ation of. 'the use,·· and, s-econdly, it ·does allow th~ , 

continuation of not only the use in ~estion, but a 

continuation of any other use, so long as it is 'not 

or it is less restrictive, or not as ~nte~se, if you 'will, 

a use as the. prior nonconforming use. 

The ordinance which the County has_presented 
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there are two things. One is, and I do not have a certi-

fied copy,· bu·t I'm prepared to repr~sent, one is, it 

states right on the ordinance, which ha·s been certified, 

that Sec·tion 30-4 2.6 was amended, and it says, see 

Amendment 290, and if any nonconforming· us·e ceases for any 

reason for a continuous· period of six months or more, 

other than for reasons beyond the control -- not.two years~ 

hut six months for the provision of subsection, et cetera 

9 --or is changed to or repl~ced by a·confor.ming use, the 

10 ~ ~building thereof devoted to such ~onconformin~ use 

i1 shall thereupon be subject to. all the· regulations as to·. 

12 the use for· the district, et ~etera. 

13 
. . . 

Two things. One, the aJI!.endment that came. in 
14 ·after that -- an~ again, I'm prepared to represent that 

15 it was amended and it·was and it should be attached 

16 before it comes in the particular nonconfor.m~ng use 

17 section that ·is there is in.derpgation of the enabling 

18 legislation, one, a~d two, there was an amendment. 

19 MR. ARNOLD.: . Your Honor, the amendment was to 

20 conform this provision. with" the state code·, and the 

21 p~rpose was to delete this entire section. 

22 

23 

THE COURT: Do you have the amendment with you' 
MR. ·ARNOLD: No, sir. I have not attached it. 
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I have a copy here which 'I'd be glad to show Counsel. 

· THE COURT: Well, the Court cannot accept that 

as a current zoning ordinance if you do~·t have your 

amendments to it·. 

MR. ARNOLD: Your Honor, I have a copy here, 

w~ich is a Xerox copy which is certified by the. Board. 
. . . 

THE COURT: Attach that to your ordinance, the~,= 

so you'll have a complete exhibit. Because, if you are·· 

introducing that ordinance i.n conflict with the state 

. statute, then, we all realize the sta.te statute is going 

to prevail. 

MR. ODI.I~l: Your Honor, may I just read you 

the amendment? 

It s_ays: "If any nonconforming use ceases 

for any reason for a continuous period of two years," .and 

they brought in in compliance with the two year~ -- "or 

more, other than for reasons beyond the.control of the . 

owner of the property.except for provisions ·of-.subsections 

30-4 2.5 or as changed to or .replaced by a' conforming ~se, 

~:: ·. . the land and buildings. the-reof devoted ~o such non­

conforming use, shall thereupon be.subject to all the 

regulation's as to the use of the district," et cetera. 

Again, the der~gation is simply that this~ 

A-130 
AUDREY J. RUDIGER REPORTING SERVICE 

CERTIPIEO VERBATIM REPORTSR5 
'3859 CHAIN BAIDCE ROAD 

S:.&.IDiii:A.V \ltDI"!Ia.tl.&. "'!1~1'11"2ft 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 . , 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

69 

ordinance and the other ordinances dealing with non-

confor.ming·uses, attempt, if you will, in derogation 

of the state statute, to preclude an individual from 

changing one use to another use, which is less restricted. 

And, for that reason, !_maintain, one, that it 

is an improper ordinance,.it's an unlawful ordinance, 

it's in derogation of the.state ~-

THE COURT: The Court will a~it.it into 

evidence so we'll have i~ in evidence and you can argue 

that at the conclusion, after all the evidence has .been 

presented, contrary to the enabling. l.e·;islation •. 
. .. 

The Court will take a ten-minute recess. 

(Brief recess.) · 

THE .COURT: Do you have.som~ sections of the 

County Ordinance that are not applicable? 

MR. ARNOLD: . Yes, sir I there are sections not 

applicable, and they've b~en stricken. 

THE COURT: Have you· marked those that are 

applicable? 

MR •. ARNOLD: I have stricken through the 

sections that.-are not applicable. 

I move these in evidence at this time. 

THE. COURT: Any objection? 
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MR. PRICHARD: No objection. 

THE COURT: They'll be admitted. 

BY MR. ARNOLD: 

. . 
(The document·referred to above 
was marked Plaintiff's Exhibit 
9 for identification and 
received in evidence.) 

Mr. Knowlton, where are the permitted uses set 

s forth in the zoning code? 

'9 A In the schedule of regulations, Article 2 of 

10 that document. · 

11 Q ·And is a trash business listed therein? 

12 ~~- ODIN: Your Horior, they are in evidence, 

13 and th.ey speak for themselves, and I·think it is-for the 

14 Court·to determine the best evidence--

15 THE COURT: Your best .evidence is the ordinance, 

16 itself.. The Court can then read the list. 

17 MR. ARNOLD: All rig~t, fine. 

18 BY MR. ARNOLD: 

19 Q NOw, concerning Mr. Zell's property at 6600 

20 Sydens~ricker Road, you testified t~e present zoning is 

21 RE-1. 

22 

23 

When was that zoned? When was that so zoned? 

MR. ODIN: Excuse me, Your Honor, that would be 
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1 a matter, again, .from proof from the Clerk, and not from 

2 Mr. Knowlton, and I would object. 

3 THE COURT: Argument? 

4 MR. ARNOLD: i"lell, Your Honor; ~~r; Kna11lton is the 

5 Zoning Admistrator and is charged with the duty of 

6 interpreting the Code. · Through this line of· testimony, 

7 I was trying to establish what ~hat zoning has been in 

8 the past, and I feel that the question is proper,·and 

9 that in ~is position as Zoni~g Administrator, he is 

10 familiar with the ordinance and the history of the 

11 ordinanc~~ and how that zoning has developed through 

12 the county. 

13 THE COURT: Do you have that· ordinance? 

14 MR. ARNOLD: Yes, sir, I have copies of the 

15 maps right here, I'll.have marked and use· in his·testi-

. 16 many. 

17 THE COURT: If it was zoned by the overall· 
. . 

18 adoption of.the zoning-ordinance and map, then you~ best 
. . 

19 evidence, again, would be your·ordinance and your map. 

20 Changes in the zone, unless it is an individual applica-

~1 • f - t.1on or some 

22 MR. ARNOLD: I have certified copies of that. 

23 I'll move these in.evidence at this time. 
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I THE COURT: Any objection. 

2 MR. ODIN: Yes, Your Honor. 

3 First of all ·~-

THE COURT: Find Article 2 for me, in here, 

5 please. 

6 Go ahead, Mr.· Odin. 

7 MR. ODIN: Your Honor,· right now, just let me 

8 say to you if I may, that I think they are out of order, 

9 that the first thing that should come in -- these are 

10 maps purportedly or allegedly to be copies of the 1941 

11 ordinance, but the ordinance.is not now in evidence, and 

12 I would object until it is.· 

13 THE COURT: On the isn·~·yo~r map referred 

14 to in your ordinance? Wouldn't you have the adoption of 

15 your ordinance and your map at the same time by the 

16 Board of Supervisors? 

17 MR. ARNOLD: Yes, sir. 

18 THE COURT: Wouldn't it have to come in? · 

19 The map doesn't mean .anything without the 

20 ordinance,·and the ordinance dpesn't mean anything 

21 without the map. 

22 ·oon't you have to have it in its entirety to 

23 effectuate a change or to effectuate a zoning, itself, 
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1 ~y either an amendment to the map and your ordinance 

2 amendment?· 

3 MR. ARNOLD: .Well, yes, sir, .that's correct, 

4 Your Honor, but as a matter of evidence, what I have 

5 here is a copy of a document which has --.the original 

6 which is in possession ·of the County· -- a Xerox copy as 

7 attested to by the Clerk. 

THE COURT: His objection is that you do not 

9 have the ordinance attached to the ·map. You are isolating 

10 the map fx:om your ordinance. 

11 ~1R. ARNOLD: .Is the objection to the. 

12 authenticity'? 

13 THE COURT: No. It's that . you do not have the 

14 entire package, the ordinance and the map. 

15 · MR. ARNOLD: Well, is it an objection to the 

16 relevance? 

17 . THE COURT: ~Io, because your map doesn't mean 

18 anything without an ordinance, and your ordinance 

19 doesn't mean anything without your map. To show your 

20 zoning, you have to have ~oth of them, · to be read 

21 together. 
. ) 

That's my understanding and the procedure of 

22 Fairfax County for years. You have an ordinance and a 

23 map, and the County then adopts both the ordinance, 
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1 zoning ordinance,_and the map, which establishes your use. 

2 I may be in error, but that is my understanding 

3 of the procedure for years. So, with the - ·zoning map, 

4 you should have attached to your zoning·map, your zoning 

5 ordinan·ce. And r·think that is Mr. Odin'~ objection. 

6 You do not.have the two of them together. 

7 MR. ARNOLD: All right·. · . 

8 If I could pave this marked, please. 

9 THE COURT: Have it marked as part of your map, 

10 also, the two together·. 

11 MR. ARNOLD: Well~ I be~ieve, You~ Honor, r11 

12 ·introduce them in another order, in tha~ I wi~l attach 
. . . ·.. : .. 

13 each map to each ordinance,, rather t~an_ .. attach them. all 

14 together, as I believe it would be easier. : ... 

15 THE COURT: Well, isn't this ordinance going 

16 to this map? 

17 MR. ARNOLD: The top one, but these show the 

18 ordinances,· the zoning .at other times under different 
.. 

19 ordinances. 

20 THE COURT: All right. 

21 THE CLERK: So, should it be 

22 THE COURT: We'll leave it up to him. 

23 MR. ARNOLD: Theri I would move .into evidenc~ 
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1 Plaintiff's Exhibit Numbers 10 and ll,·simultaneously. 

2 

3 

4 

5 MR. ODIN:· 

6 bench? 

(The documents referred to above 
were marked Plaintiff's Exhibits 
10 and ll·for identification) 

.• ' 

Your Honor, may I approach the 

7 I have a zoning ordinance dated, effective 

8 March 1, 1941, and a map, and if Your Honor will look 

9 at the_ map, it has been ·certified by Ethel Register, Clerk 

10 o~ the Board of Supervisors. It does not show any zoning 

11 districts. And in red, superimpo~ed upon this map, is 

12 simply the words "agricultural district". 

13 THE COURT: Counsel, was tnis the map that was 

14 ad~pted with your ordinance? 

15 MR. Am~OLD: Yes, it's a Xerox copy of a 

16 portion of the map. 
. . . 

17 THE COURT: Se~ting out your zoned districts? 

18 MR •. ARNOLD: ·Yes, sir. 

19 THE COURT: Well, everything in here is 

20 agricultu~l: 

21 MR.· ARNOLD: Yes, sir. 

22 THE COURT: In this area. 

23 MR. ODIN.: You·r Honor·, ·first ·of all that ~s 
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1 extraneous evidence in statements of counsel. It says 

2 that the location and boundaries of the districts are 

3 hereby established as shown on this·zoning map, dated 

4 1941, which accompanies this ordinance, and is hereby 

5 declared to be a part thereof. 

Those district boundary lines are, ·unless 

7 otherwise shown on. the zoning map as herein· described, 

8 either the center line of the streets, or the roads or 

9 railroads, or lines parallel or perpendicular thereto 

10 as noted on the map~· 

11 Said zoning map and old .notations, dimensions 
. . 

12 and designations shown t~ereon,.shall be as much a · part 

13 of the ordinance as if it were fully.described. In 

14 ano·ther section in this ordinance, as I understand, was 

15 adopted February the Sth,.and in the notations, or.the 

16 minutes, if you will, for that date, it states: For 

17 

. 18 

19 

20 

21 

22 

the purpose of identification, each of the said nine·maps 
. . 

accompanying· the said zoning ordinance, were marked. zoning 

map on~ of nine, Fairfax County, February 5, 1941·. 

Board of Supervisors of Fairfax County, signed G. W. 

Carper, Chairman. 

·What I'm really wondering is, and I understand 

23 from a conversation with counsel, that he is unaware pf 
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1 whether those are copies of· the maps that were certified 

2 by Mr. Carper. So I question the authenticity. 

3 . . . 
THE COURT: Well, the Clerk of the-Board by . 

4 "co~y attest". would indica.te·· ~ true. c;;opy of the or~ginal. 

5 MR. ODIN: Then I'd. have to object because 

6 that doesn't show the boundaries, number one~ and, number 

7 two, whether she is attesting to that which has been 

8 superimposed -- I mean clearly, that's not a copy. That's 

9 something that has been added to the map. 

10 THE COURT: The notation "agricultural" zone? 

11 MR. ODIN: Yes, Your Honor. 

12 THE COURT: Argument?· 

13 MR. ARNOLD: Once again, .Your Honor, this is 
I 

14 a copy of a document that's in the possession-of the 

15 Co~nty Clerk. ·By statute, the Clerk, as a public 

16 record 

17 THE COURT: What the court is going.to do this 

IS time is· going to 'a.ainit ft,· ··and. if this is not- a~~rate,._ 

19 then you c~n move the Court.~o strike it, and then the 

20 Cour£ will, strike it if this is not an accurate copy of 

21 this ~riginal zoning.map~ 

22 

23 

MR. ·oDIN: I've never seen it. 

As I understand it, ·he represented to me that 
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it was not in the Clerk's office, ·it was not in her 

possession. That which he has copied is a map do~m in 

# 

the mapping section of Fairfax County. 

THE COURT: But, I take it the attestation 

by the Clerk that this is a copy of. the original map 

adopted by the Board.of Super~isors with the zoning 

ordinance, 1941 --,. 

. MR. ODIN: Are you accepting the "·agricultura~' 

notation, which has been placed on this, as if that were 

a part of it? 

THE COURT: That would be a part o~. the 

original of.this map. If· not, then you can ask that it be 

stricken, and the Court wiil not consider it. 

. MR. ODIN: I've ·just asked counsel,.is.he 

representing that to be the.case, that that notation 

right there is a part of that ordinance 

THE COURT: He is. 

MR. ·oDIN: ~~that· when I walk. over th~re, 

I'm going to find that on it? 

MR. ARNOLD: What exactly are you ref~rring to~ 

THE COURT: The cierk makes a.representation 

by the attestation that this is an exact copy of the 

original. 
MR. ODIN: But, .I think Counsel will. admit it 

A-:J.4U 
AUDREY J. RUDIGER REPORTING SERVICE 

CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIDGE ROAO 

FAIRPAlC. VIRGINIA 22030 



::~:::., 
:::::::1 

......... 

.·::::::J 

I 
79 l 

is not. 

2 ~HE COURT: Then if it's not, it can't be 

3 admitted. 

·4 MR. ODIN: I believe he would admit it's not. 

5 THE COURT: And by his representation to the 

6 Court, then the Court would aqmit it as an exact copy of 

7 the original, because I think the statute· provides for 

8 any.exact copies to be attested.by the Clerk to be 

9 admitted into evidence, but if it's not, then it can't 

10 be admitted into evidence, by statute. 

11 MR. ARNOLD: · Your Honor, we can go .acros!? the · 

12 . street at the ·lunch break, and I'll be g~ad· to show Mr~ 
13 Odin the original map. 

14 MR. ·ODIN: I'm just asking if you're repre-

15 senting to the.Court that that's the original •. · 

16 MR. ARNOLD: That' s a· true and accurate cop_y 

17 Of What IS represen·ted On the map • .. · 

18 
. . 

MR. ODIN: And the word "agricultuxal":'.just 

19 as it appears there is on that map? It is a part of 

20 it? 

21 

22 

23 

MR. ARNOLD: If you could· point out what 

you're referring to? 

MR. ODIN: Tha·t which is in red, ~t. I'm going 

A-.L4.L 
AUDREY .J. RUDIGER REPORTING SERVICE 

CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIDOE! ROAD 
ii:.A.IAS:.A.lt~ UIAt:.INI.& ,,il"t:"lil"t 



.so 

to find that on the map. 

MR. ARNOLD: No, that's not a map. 

THE COURT:· You can't make additions to it. 

The.Clerk --did the Clerk at~est. to that? · 

MR. ARNOLD: Yes, sir. 

THE COURT: In what capacity? 

MR. ARNOLD: In her capacity as Clerk. 

THE COURT: I think you better go check that 

original, because I don't think you h~ve a copy of the 

original here. I think somebody· has added~ that •. That 

probably shouldn't be shown on the original, and she 

cannot attest to something that's not on the original. 

If she does, it's not admissible into evidence, and I 

think that she should be aware of the fact. 

MR. ARNOLD: Could I proffer this in evidence· 

at this time? How has the Court ruled? Bow ·should I 

proceed at this time; is this in evidence? 

TliE COURT: If you, as an Officer of the Court 

tell me that that is a copy of the original 

MR. ARNOLD: J;t's a copy of the original. 

What is written in red, agricultural zone~ is not on the 

o~iginal. That·was added after the copy was made. 

THE COURT: That's not admissible. 
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1 MR. ABNOID: ·May I proffer .it at this time? 

2 THE COURT: No. 

3 MR. ARNOLD: May I have the witness proffer 

4 as to this document? •. 

5 THE COURT: No, b~cause it's not admissible 

6 under the statute. 

7 MR. ARNOLD: May I proffer it as evidence 

8 subject to -- .Can I have him ~estify subjecf to having 

9 Mr. Odin examine .the original at lunch? 

10 THE COURT: Any. objection? 

11 MR. ODIN: I would. like the original· produced, · 

12 and I object until that time,.because I think if.it is 

13 not, I would like to see, really, the. map • 

14 . THE COURT: The proffer certainly ca~'t go_in 

15 as evidence. Now, this cannot.come.into evidence be-· 

16 cause there's been addi tio·n~ 'made prior to or. after . 

17 the attestation by the cierk-~y someone"else, unknown. 

IS 'And it can't come into evidence. ·Under statutory. 

19 requirements,· it cannot come into evidence, so why 

. 20 proffer through this witness something that is not 

21 going to come into ·evidence? 

22 Now, if you want to ~ake it as part of a 

23 possible appeal procedure, go ahead and proffer it. 
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But that's the only reason and the Court 

will not consider it as evidence in the case. You 

could get it in as far as the record is concerned, 

as far as possible appeal. 

MR. ARNOLD: That's what I was referring to 

by proffer, Your Honor. 

THE COURT: It's being refused solely.because 

you have not complied with. the statute as to the admis·:. · 

sibility of the evidence. 

MR. ODIN: May I on further g;-.ounds·, ·in the 

event it is appealed, also because of admission.of CQunsei 

that it is not a genuine document, and, ~econdly, I would 

like to point out in paragraph seven ·of Mr.· Knowlton's 

bill of complaint states .that·the property described in 

paragraph 2 is zoned.RE-1, and has been so.zoned since 

194l,·which.is in derogation of the exhibit they proffer. 
. . ·~ . . 

THE COURT: You may proffer for the. record, 

Counselor. 

MR. ARNOLO: Okay. 

Wel~ ,··what is the ruling as to Plaintiff • s 

Exhibit 11, the I 41 copy of t~e code,.- ~he ·.zoning code? 

MR. ODIN: As I understand in response to a 

question that was .addressed by the County of Fairfax to the. 
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Attorney General, it was ruled that the zoning is not 

effective until the map is adopted. 

THE COURT: You have a two-step procedure. 

MR. ARNOLD: So, Court is ruling that both 

have to be put in at the ·same time?· 

THE COURT: You· don~ t have one without the 

other, it's my understanding. You can't have an 

ordinance without the map or a map without the ordinance. 

That's my understanding of it. 

Doesn't the ordinance refer to the map?· 

MR. ARNOLD: Yes, sir, the ordinance does refer 

to the map. 

THE COURT: You can proffer both of them • 

BY MR. ARNOLD: 

Q Now, ~~- Knowlton, I now show you a document 

that has been marked as Plaintiff's Exhibit Number 6 

for identification and ask you if you recognize. this 

document? 

A This is a building permi~ application,· which 

was processed through the county in 1949. 

.Q And where is the addition located? 

Who is the applicant? 

A The applicant is R. H. Zell, Jr. 
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1 MR. A~~OLD:· I would offer this in evi~~nce 

2 at this time and move it into evidence. 

3 MR. ODI!-l: · :I; have no obj ~ction. 

4 

5 

6 

7 

8 

THE COURT: It will be admitted as number six. 

(The document heretofore marked 
Plaintiff's Exhibit No. 6 for 
identification was received in 
evidence.)· 

liffi. ARA.'lOLD: I'd like to have this marked as 

9 Complainant's Exhibit. 12. 

10 (The document referred to above 
was marked Plaintiff's ·Exhibit 

11 No. 12 for identification:) 

12 BY MR. ARNOLD: 

13 Q I now show you a document that has been marked 

.14 .as Complainant's Exhibit 12, and ask you if you recognize 

15 .. it? 

16 A This, too, is a copy o~ a building pe~it 

17 application in the name of R. H. Zell. 

18 MR. ODIN: Excuse me. If I may interpose an 

19 objection. 

20 Counsel indicated to me that Mr. Knowlton is 

21 not the building inspector. Thes·e· ar~ not records in 

22 his office. If he will show them to-me, I will be glad 

23 to review them and determine if we can agree on their 
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AFTERNOON SESSION 

(The Court reconvened at 1:30 o'clock p.m.) 

MR. ARNOLD: Now, Your Horior ,. I have out in 

the hall, a Mr. Fred Beales, who is Custodian of Records 

for the zoning documents and he has with him some of the 

_ original '41 and '59 original zoning maps. 

I would request at this time,.if I could 

int7rrupt Mr. Knowlton's testimony, to haye I~. Beales 

identify the maps in order to establish their authen-

ticity,.that the Xerox copies that we have, may be 

compared to the originals. 

I would request after that'has been done, if 

they ~e found to be satisfactory, that rather than have 

th~ originals e~tered into evidence, we·be allowed to 

enter the Xerox copies so that !-1r. Beales can take the 

originals back with him. 

· THE COURT: All right. 
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Whereupon-, 

FREDERICK R. BEALES, 

a witness, was called for examination by counsel on 

behalf of the plaintiff,· and,_ after having been 

duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. ARNOLD: 

0 t•ould··you ·state: ·your· full name, please?· 

A . Frederick R. Beales. 

Q And what is your occupation? 

A Supervising Map Draftsman, Division of Mapping.·· 

Q And-as part of your · duti~s·· are you the 

custodian· of the zoning maps for the.County of Fairfax? 

A Yes, I am. 

.0 And did·you bring with you the 1941, the.~ set 

of 1941 zoning maps? 

A· Yes. 

MR. ARNOLD: Could I have these marked --.well, 

Your Honor, would you like me to have these marked for 

"identification? 

THE COURT: rlhy don't you go ahead and lay · 

your groundwork ~or admissibility first, and then if you 
.. 

• ,,, 0 

wish ·to withdraw them subject to substitute~ copies, you 
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may. 

MR. ARNOLD: I guess I should have them marked, 

then, in order that I can have him properly identify the~ 

THE _COURT: Do you ~ave a copy to be marked fh-st~ 

MR. ARNOLD: Yes, sir, the copy· -that we moved 

into evidence, or that we had identified·earlier. r 

believe the Clerk has the exhibit. · Exhibit. Number 10. 

THE COURT: I thought you took it back over to 

the Massey Building to check. 

MR. ARNOLD: All right •. 

BY MR. ARNOLD: 

Q Mr. Beales, did you bring with·. you the 19 

the o~ficial zoning_ map of the 1959 zoning for Fairfax 

Co~nty? 
.· 

A I did. 

Q Okay. 

MR. ODIN: Your Honor, we stipulate that those 

are copies, that the red is not a part of it. 

THE COURT: The Court will accept it with that 

stipulation. 

Will is be necessary to have any further 

testimony of the witness? . 

MR. ARNOLD: No, sir. 
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1 MR. ODIN: No, sir. 

2 THE COURT: You may step down, and you may take 

3 the originals back. 

4 Thank you. 

5 (Witness excused.) 

6 MR. ARNOLD: And at·. this time I would move 

7 into evidence the • 41 Code, ~i th the Xerox copy of: the 

8 map pertaining to this section. 

9 THE COURT: Any objection? 

10 MR. ODIN: · No objections. 

11 ltlR. PRICHARD: No objections. 

12 MR. ODIN: As certifi~d to, le~s the red. 

13 THE COURT: Less the red. 

14 MR. ODIN: I understand. No objections. 

15 THE COURT: What is your exhibit number? 

16 MR. ARNOLD: All right. What I'll do is mark 

17 through the red here. 

18 The following map is identified as Plaintiff's. 

19 Exhibit Number 10, and the 1941 ordinance has already 

20 been marked as number 11. I believe we have a notation 

21 on there. 

22 THE COURT: The 1941 zoni~g ordinance is 

23 admitted as number 11, and the ·map thereof is admitted 
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as number·lo. 

(The documents heretofore marked 
Plaintiff's Exhibit Nos. 10 and 
11 for identification were 
received in evidence.) 

MR. ARNOLD: And I would move into· evidence 

the 1959 map and portions of the 1959 code,· the map 

identified as exhibit 15, and the·section of the ~59 code 

is 16. 

THE COURT: Any.objections? 

MR. ODIN: No. 

THE COURT: · The map will .. be admitted as 15, 

the ordinance as number 16. 

(The documents referred to above 
were marked Plaintiff's Exhibit 
Nos. 15 and 16 for identifica­
tion and received in evidence.) 

MR. FIFER: Could we see the one that you're. 

admitting, now, for identification. 

MR. ARNOLD: At this time, Your Honor, i would 

recall Mr. Knowlton. 

THE COURT: All rig~t. 
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~nd the zoning classification would oe as set fo~th on 

the map and the zoni~g ordinance." So, expert testimony 

would not be necessary. 

So, my understandin~ is there's been no appli-

cation for re-zoning of the property, itself. It's all 

down to the ·curren~ zoning, with reference to the adoption 

of the overall master plan, and zoning for 1:he districts .• 

MR. ~tOLD: Well, Your Honor, then is it the 

Court's ruling, in light of t~e ·evidence that has been 

produ~ed, there is sufficient evidence ·to show t~at the 

property was zoned RE-1 -- excuse me, agriculture from 

'41 to '59, and was then re~zoned in '59 to RE-1, and 

has remained so zoned until today? .. 

THE COURT: From the ·evidence before the Court, 

from 1941 until the adoption of the zoning ordinance and 

the map in 1959, it was an ~gricu1ture zone, and after 

the adoption of the 1959 ordinance and map, then. it wa? 

changed to RE-1 zoning classification. 

MR. ARNOLD: Thank you. · . · 

MR. ODI:tt: You haven't looked at that evidence, 

but you're assuming that·--

THE COURT: No.· 

!tlR. ODIN: -- aren't you? Isn't your ruling 
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examination of Jackie Edward Ash, a.witness, called on 
behalf of. the plaintiff) 

Exhibit Number 20., would you tell the Court vlhat this is? 

A ~his is a zo~ing violation issued to Mr. 

Raymond Zell on May 17th, 1 66, by a.zon~ng inspector, 

Charlie Ellicott, Jr. It's for operating a business 

in· a residential zone and repairing and ma_intaining 

commercial vehicles. 

MR. ARNOLD: r would move this into evidence 

·at this time. 

THE COURT: Any obj ec~ion? 

MR. ODIN: No, Your Honor: 

(The document heretofore marked 
Plaintiff's Exhibit No. 20 for 

12 :~~.. identi;ication was received in 

13 

14 

15 

16 
.; 

17 

18 

19 

20 

21 

22 

23 

evidence.) 

BY MR. ARNOLD: . 

Q Directing your attention to a letter marked as 

Complainant's Exhibit 21 

(The·docUmen~ referred to above 
was marked Plaintiff's Exhibit 
21 for identification.) 

and I would ask. you what this document is. 

Is this·found in the zoning file? 

A Yes, it ·was. 

This is· a document of Mutual Ice Company, in 

Alexandria~ V~rginia, dated_ February the 23rd, 1966, 
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1 regarding, Mr. Zell at this time was selling ice·with 

2 one truck from his property, prior to January 1, 1941. 

3 MR. ARNOLD: I would move this into·evidence 

4 at t-his time. 

5 

6 

7 

8 

9 

10 

11 

12 Q 

THE COURT: Any objection? 

J.IR. ODIN: No·. 

THE COURT: It will be admitted. 

BY MR. ARNOLD: 

(The document heretofore marked 
Plaintiff's Exhibit No. 21 for 

·identification was received in 
evidence.) 

Directing your attention to this document that's 

13 been marked Complainant's Exhibit 22 ·for identification--

14 (The document r~ferred to above 
was marked Plaintiff's Exhibit 

15 No. 22 for identification.) 

16 -- I ask you what that is. 

17 A This is from Mutual Ice Company, Alex.andria, : 

18 Virginia, dated October·20, 1966r Department of Zoning, 

19 Fairfax County • It says: A ··search· of the r·ecords. indica e 

20 that Raymond H. Zell owned and operated two open_trucks. 

21 .·used for purchase and resale. of ice from our plant in 

22 Alexandria as far back as 1941 • 

23 Zell was operati~g a retail ice business out of 
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Burke, Virginia, in the Burke, Springfield area. Mr. 

Zell is a dealer here ·of l4utual Ice Company for about 25 

years. To the best of my knowledge and of our employees 

and officers who were here then, he operated with his 

father from the same place he now operates in Burke, 

·signed 

at this 

0~ A. Reardon, Treasurer. 

MR. ARNOLD: I would move this into evidence 

time. 

THE COURT: Any objection? 

MR." ODIN: No. 

·, 

THE COURT: It will be admitted. 

BY !-1R. ARl.'lOLD: 

(The document heretofore marked 
Plaintiff's Exhi~it No. 22 for 
identification was received in 
evidence.) 

Q I now show you a document that's been marked 

Plaintiff's Exhibit Number 23, and ask you if you can· 

identify this. 

(The document referred to above 
was marked Plaintiff's Exhibit 
No. 23 for identification.) 

MR. ODIN: Your Honor, this .particular document 

I have objections to for two reasons. 

First of all, it speaks ·of the contents of a 
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MR. ARNOLD: Thank you, Your Honor, and 

please not~ my exception. 

And we have no further evidence. We rest. 

MR. ODIN: On behalf of Mr. and ~s. Zell, I 

would move to strike "the evidence. And, first, if Your 

Honor please, may I qo back to the pleadings that have 

been filed in the case? 

·And· if you wil'l notice in addition to paragraph. 

7, alleging that, in fact, the property was zo~ed RE-1, 

it is further stated in those. And according to their 

evidence -- if you will acgept it for the moment as if it 

really does prove that -- the RE-1 zoning came much later 

in the game. 

And there is no question, according to the 

testimony prior to that time, an agricultural use., 

acce~ting their evidence for these purposes, right ·now; 

as if they established in 1941, it was restricted to an 

agricultural use. 

That agricultural use. was then·a valid existing · 

use. This ·man had the r~ght to his hogs. This man had 

a right~~ haul garbage and.~rash to.his hogs, to feed 

his hogs and to engage "in the trucking operation. 

Ant;}, ~s an incidental use,· if you will, su;rely 

A-156 
AUDREY J. RUDIGER REPORTING SERVICE 

CERnFIED VERBATIM REPORTERS 
3859 CHAIN BRIDGE ROAD 
FAIRFAX. VIRGINIA 22030 



154 

1 that was one part and parcel of it. The evidence goes 

2 further ·than that. The County has introduced evidence tha~ 

3 in addition to that there was during this period of time, 

·another trucking operation going on, referring to 

5 the ice business Mr. Zell has testified to other· 

6 · trucking operations that were going on, and also trucking 

7 operat;ons that were engaged in by his predecessor in 

8 title. 

9 · In ·the 1941 ordinance, if there is anyth~ng 

10 ciear, it makes it very, very c~ear.th~t you can perpet-

11 uate nonconforming uses. J: believe the ordinance 

12 specifically st~tes -- if you have it, Your Honor. 

13 THE COURT: What is the exhibit;. do you recall? 

14 ·MR. ARNOLD: I believe that's number 11, Your 

15 Honor. 

16 THE COURT: Number 11. 

17 MR. ODIN~ Page 15,· Your Honor," in Section 10: 
.. 

18 If at the time of the enactment of ~~is _ordinance, any 
. . . 

19 building, structure or ·land is being ~sed "in a chara~ter· 

20 Qr manner or for a purpose or.is in a location which . . 

21 does not conform to the provisions of this or.dinance, · 

. . 
22 and which is not prohibited by some other ordinance, 

23 such character or manner of use or purpose·of location 
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as then existing, may be ·continued and no change or 

title or p:>sses~ion; shall be construed to prevent the 

nonconforming use of such building,· ·structure or title, 

and no change of title. · 

Now, I think there are two things that I would 

like to point out, having read this.. First of all,· of 

course,· what occurred was occurring on the property 

before Mr. Zell's --

THE COURT: The ordinance that I have, 

Plaintiff's Exhibit Number 11, page 15 --

MR. ODIN: . Yes. Page 15,, Section 10. 

THE COURT: This is labeled zoning ordinance of 

Fairfax County, effective March 1st, 19·41, as amended 

De~e~ber the 1st, 1954. Is that the same one? 

MR. ODIN: I really don't know that. 

MR. PRICHARD: I believe, then, I misled the 

Court, be·cause I had the earlier one. 

is 1954. 

MR. ODIN: I'm totally confused. 

Is this the one tha~'s in evidence? 
. . 

M.~. ARNOLD: No. The one that's in evidence 

THE COURT: We don't have a March 1, '41. tie 
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have an amenied March 1,· '41, amended December the 1st, of 

1954. 

MR. ODIN: If that be the c~se,· Your Honor, 

I would object to the ordinance. 

You have an ordinance, .Februarr 5th, '41? 

THE-COURT: -Effective March 1st, ·'41, but as· 

amended ·December l, 1954, and on page 15, subparagraphs 

3, 4, 5 and 6, and then E states: Powers relative to 

a decision of administrative officer and F: Powers 

relative to special exception on special questions~ 

MR. ODIN: Can I approach the bene~ and 

assist the Court? 

I think I may be of some assistance. 

My point is, in that last line, no change of 

title or possession shall be construed to prevent.the 

nonconforming use of.such building, structure or land as 

hereinabove provided •. And so, that which was being done. 

by Mr. and Mrs. Zell's predecessor, in title, obviously, 

may thereafter continue. . 

Now, the evidence therefore is not a.s stated i:1 

the Bili of Complain~.. That is to say, tpat they l-Tere 

unlawfully conducting an operation, if you will, so much 

as if the debate is anything the question is an expansion 
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. 
1 of a nonconforming use· and not whether.there was a 

2 nonconforming use. 

3 And there,·· I think, ·is t~e critical question. 

4 All the evidence speaks to the existence of a ·nonconfor.m-

·s ing use, and the question is, how can. you ex~and that use. 

6 There, I think,we have to·leave this ordinance and go to 

7 the statutory language. And I submit, if· you will look 

8 at the ordinances which have been presented to· you and 

9 this original ordinance in 1941, it does not coincide 

10 with the enabling ~egislation. 

11 The enabli~q legislation is not as restrictive 

12 as one would like to interpret the ordinances. 

13 THE COURT: 15.1 4092, is that the same 

14 enabling legislation that would be effective with reference 

15 to the 1941 --

16 MR. ODIN: I'm sure that there were changes·. 

17 As I understand it I and I stand corrected,· ~his. partic~lar 

- . 
18 ordinance was actually promulgated years ~go by the 

19 Department of Interior, and there have been changes in 

20 it. However, is it not the statutory language which is 

21 applicable today, at this time. 

Let.me argue that for just a moment. If that 

23 be the case -- and I submit that we then have to look at 
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1 
whether or not a. nonconforming use can be expanded· and 

2 
I would point:the Court to a large body of law. And I 

3 
submit, the· ordinance, itself -- I mean~ the statut.e, 

4 
itself, does not prohibit the expansion of the use, 

5 itself, a·s such. 

6 
Now, secondly, it seems that the cases. which 

7 
have dealt with this problem have, in essence, stated that 

8 
one may, in fact,· expand a nonconforming use. One case 

9 
·in point. is Minquadale Civi~ Association vs .Kline. ·It's 

a Delaware case, and it is cited at 212·Atlantic (2d) 

11 811, and only the pertinent part says, furthermore, 

12 according to what would appear to be b~tter reasoned 

13 cases on the subject, a nonconforming use may be inte~si-· 

14 fied, where normal growth and expansion reasonably require 

15 · such intensification. 

16 
And, again, they talk in terms State· of 

17 Connecticut versus Szymanski, 189 Atlantic (2d) 514, 

18 and Humphrey versus Stewart Realty Corporation, 73 

19 Atlantic (2d) 403, a Pennsylva?ia case. 

20 
In Anderson, on zoning, there is this in Section 

21 6.45. It says: a nonconforming use of land, '\-thether it 

22 is a dairy farm, a manufacturing plant or a rooming house, 

23 is not likely to remain static. As the use is exploited 
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and economic changes occur it may grow in volume or 

intensity, 'in periods of active use, may become more 

frequent or of a longer duration. 

These changes in the level of use may have 

profound impact on th~ property in the area where they 

are located, but the zoning. regulations seldom include 

specif~c provisions for restricting this kind of growth. 7 

Lacking in specific limitation, the land owner aggrieved 

by a growing nonconforming use must resort to a more 

general restriction on extension of.ch~nge of use. Absent 

some evidence of an identifiable change or extension, 

. an increase sometimes referred to as a mere increase, in 

volume_, intensity or frequency of use, 'is held not· to be 

an.extension of ~se proscribed by the ordinance of the 

kind described in Section 640 above. 

Some Courts have held that a noncon~orming use 

may be expanded where the increase is caused by naturai 

expansion and growth of· trade. One Court remarked.that 

any other principle would serve to penalize success and 

place a premium upon a failure of the nonconforming 

venture itself. Such approval of growth is reflected in 

decisions which uphold an increasing volume, accompanied 

by change in the commercial emphasis of a 

. a-..Lb~ 
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n~nconforming business • 

My point is, that Fairfax County has attempted, 

if you will, through their ordinances, ':to limit the use or the 

expansion of the use, and it is our position that once 

that use has been·established, then it may. grow. And 

mere evidence of growth·is not evidence of a violation. 

I think the cases-- and there are cases that 

state that if you are conducting an activity on a parcel 

of land, you cannot buy adjacent land and expand the use 

to adjacent property or adjacent land. But, absent the 
6 

evidence that you have spread out,.so to speak, then you 

·have to talk in ·terms, if you will, of what was there 

and the mere intensification of the use in the same area 

is not a violation. 

Now, with respect to the buildings, I submit 

that we have a harder question. But, in this particular 

case, I don't believe that there ·is any p~ayer, if you 

·will, for the destructian of these buildings •. · I. think 

there is some evidence, if you will, that, of course 

and certainly we can presume ~hat these permits were 

issued in accordance,· lawfully issued in· accordance with 

the zoning ordinances, but even ~£ they were not, that's 

really not a question at this point, that they seek a~ 
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~njunction to prohibit the use and they have failed to 

show, one, the extent of the use at the time. They have 

shown that· there was a use, but there is no measurable 

evidence before the Court so you can say, if you will, 

that he can go no furth~r. 

We m~i~tain, though, that is not.the proper 

test, .~nyway. Regardless of what the existing ordinance ·-
. 

$ays,the State Code wou~d·control, and it does not 

p~it it in that man~er. 

MR. PRICHARD: May it please .the Court. I 

would join in ~~ Odin's very able· argument. 

It seems to me that a part of the plaintiff's 

case, here,· is that there was no valid nonconforming use, 

and the evide~ce·, I think, ~as shown quite the contrary, 

that there was a valid and subsisting nonconforming use. 

Tl:ie evi~ence of Mr. Zell and, indeed,· ·the 

evidence of the two letters from the ice company bear out 

-Mr. Zell's ~es~imony that prior to March.lst, 1941, the 

general t!ucking business was being conducted from the 

·Getinai.n.e fcu:ni ~f which"this 6 point something acres was a 

part. It indicates that there were a number of vehicles 

.there and that they were bei~g stored there when they 

were not on the ·road, and that they \iere being service·d 
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1 there. Part of it was collecting-garbage and·trash and 

2 

3 

4 

5 

6 

7 

disposing of it on the property. In a sense, the use has 

been cut back, it has been cut back to something less . 

intensive .because no longer do the Zells dispose of garbage! 

on the premises. 

Some- years ago they_got out of the hog business' 

and from that time on, they picked up garbage and"trash 

a arid disposed of it in remote locations. They got out of 

9 the ice business because people stopped needing ice. 

10 But they continued through all those years, and this was 

11 from March 1st, 1941, when the zoning ordinance went into··. 

12 ~ffect.. They continued during the war years with Mr. 

13 Zell's father and his father-in-law conducting the 

14 business while he~ himself, was away at war. 

15 He came back,.they built a house on the far.m. 

16 In 1945, they got a deed to a piece of the farm, and 

17 they continued_throughout that period of time ~o·expand 

18 that nonconforming use. Now, we don't know how m~ny _ 

19 vehicles there were on the premises in 1941, buc the 

20 1941 ordinance, which was a very general ordinance and 

21 which permitted almost any use in the· agricultural 

22 districts, such as the type which is being carried on, 

23 and this is Section 3, Use Regulations: A-1 \-las farming, 
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·1 dail:y fanning, livestock, lumber ·and sawmilling and all 

uses commonly.classed as agricultural and forestry and 

3 
uses.~hich are customarily appurtenant theret~, and 

4 -which are in harmony with the-character of the neighbor-

5 .hoOd, with no restirct~~n as to the operation of Such 

6 vehicles or machi.nery. 

7 So, it was very_general l~nguage. It is our 

8 contention that the use which was the nonconforming use 

9 between that_da~e.and 1959, when a more rest~ictive 

10 · ordinance was adopted, was perfectly lawfu~ly enlarged, 

11 
. 

because they-were uses which were per.missibl~ in the· 

12 agricultural zone •. 

13. Hauling gravel, hauling pulptvo.od, hauling 

14 firewood, hauling garbage.to feed the hogs, hauling trash, 

15 . . 
-.·general hauling, these were things which were ancillary 

16 to agriculture. It was a subs~ence farm and it was · 

17 si?llply ·the way they made a l=lving._. These were. ·things 

18 that were permitted to continue, they did continue. The---

19 use was enlarged •. 

20 THE COURT: May I ~nterrupt·at this point. -On · 

21 the use of the trucks --

22 MR. PRICHARD: Yes. 

23 THE COURT: -- as ancillary to the operation of 
the fa~ we have no evidence before the Court that the 
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1 trucks being used were used for hire. 

2 · Does that make a difference? 

3 MR. ODIN: Ice business? 

4 THE COURT: Hire --.into trash, garbage and so 

5 forth, in which it continued on. 

6 MR. PRicmuiD:I don't think it does make a differ-

7 ence, Your Honor. They were not hired out in a sense that 

8 the tl-Haul proper rent a truck to someone else. They were 

9 used -- of course, you do have the evidence of the ice 

10 company that every day a couple of trucks went there and 

11 picked up ice and disposed of it elsewhere. 

12 

. 13 

14 

15 

16 

17 

18 

'19 

20 

21 

22 

23 

I think Mr. Zell's. testimony w~s that they 

were hauling wood and things of that nature, and they 

were hauling garbage and trash and disposing of it on · 

the premises •. So, I think the type of use, with the 

relationship to customers was the same in 1941 as· it is· 

today. 

It was doing a service for people, picking u~--

their garb~ge, disposing of it somewhere else. 

I do believe there is evidence that it was no.t 

something they were driving a truck from one place on the 

farm to another place on the farm and putting do't-rn some-

thing they'd picked up somewhere else ·on the ·f~rm. They 
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were using the ·roads. 

Mr. Odin has cited, Your Honor, Section 10, 

on the nonconforming uses, and, again, I would like to 

point out that that nonconforming use Sec~ion under the 

1941 ordinance did not say anything about the expansion 

of the use. That if it wa~ a ·nonconforming use, it 

could be expanded, even if it wasn't a permissible use 

in an ·agricultural zone. 

So, we have a nonconforming use which was 

expanded. It was expanded partly in connection with 

agriculture; it was expanded partly without reference to 

agriculture, because they ceased to feed the garbage to 

the hogs and from that time on, they picked up the trash 

and garbage from one point and disposed of it at another. 

But, it was a valid nonconforming use and it 

was expanded. Now, the enabling act says that such 

val~d nonco:t:lforming uses may continue unless they·· re 

interrupted for two years. And I believe that the· 

Achilles heel of the County's case is that they have not 

shown any discontinuation at all •. There is· no evidence. 

in their case of a two-year discontinuation. There is 

no evidence of a six-month discontinuation. 

So, their own evidence proves that we· have a 
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valid nonconforming use. Now, there is one piece of 

evidence which seems to indicate that there are a number 

of more trucks today than there were in 1963.· There was 

a permit placed in evidence_ -which showed t\V'O trucks --

Mr. Zell got a permit for two trucks to dump garbage in 

the County landfill. 

But, that's not conclusive, because there are 

other landfills around. That was simply that two trucks 

were going to discharge garbage in the landfill, and it 

certainly doesn't indicate that he was nou· disposi~g of 

garbage elsewhere, there are other landfills~ So, I· 

submit, the situation when Browning-Ferris came into the 

picture was that 1~. Zell had a valid. nonconforming use. 

We are perfectly aware that.the County, or some 

people in the County,were contending otherwise. But, 

nevertheless, he had a valid nonconforming use, and 

Browning-Ferris has not change~ the situation in ~ny_. 

d~gree. I think the evidence in~icates that"the-business 

is operated under the same name, exactly the same people 

are working there, the same "number of truc~s; nothing . 

has cha~ged as far as Browni~g-Ferris ·is concerned,· 

except that some of the billing is done elsewhere~in 

Maryland. 
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So, we submit the County's evidence fails to 

establish that Mr. Zell is doing something here which·~s 

proh~bited by the zoning or~inance.". And, if l4r. Zell 

has a valid nonconforming use; Brown~ng-Ferris should not 

be enjoined any more than is Mr. Zell. 

~m. ODIN:. Your Honor, may.I just have a second 

round, just to this extent. 

You asked me about the statute, the enabling 

legislation which was in effect in 1~38, and it reads, 

and I refer to Chapter 415 of the Acts of.Assembly. I 

failed to go back to it. It states that such ordinance 

or ordinances shall not prohibit the c·ontinuance ·of ·the 

use of any land, building or structure for the purpose 

of which such land, building or structures are used at 

the time of such ordinance or ordinances. takes effect •. 

But, the alterations of or additions to any existing 

building or structure for the· purpose of carrying on an·y 

prohibitive use within the district, may be prohibita~ •. 

•... If a nonconforming use has been 

discontinued, any further use of such land, building or. 

structure shall be in confo~t¥.with the provisors of the 

ordinanc~, et cetera. 

This is not an uncommon provision as I understard 
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1 i~, insofar as ordinances are ·concerned. You will notice · 

2 that one thing it does not do is prohibit the expansion 

3 of the use,itself. Now, insofar as the buildings, as I 

4 in~icated earlier, without referring to the 1938 Code, 

5 that can b~ a different question,of course. But,. it's 

6 one that • s not firmly addresse9. in this litigation. 

7 But, insofar as the use, itself, is concerned, 

8 th.ere is nothing in the enabling legislation which 

9 prohibits, if you will, the expansion. of the use, and all 

10 of the statutory -- I mean, the cases do.refer --·I don't 

11 mean all, as if there are no cases.to the contrary, b~~ 

12 I think it has been referred to as the be~ter rule, if 

13 you·will, that it is the better business . . that we want 

14 to nurture, if you will. And, to that extent, we do not 

15 

16 

17 

18 

19 

20 

penalize those who do a good job, by prohibiting the1r use. 

They··can continue the .use, they can expand it 

s~m~more, in an orderly fashion. One bit of e~idence 

that Mr. Prichard alludei to, I, too, would 1ike ~nl~ t?. 

say this, you will recall there are ordinances that take 

us back to 1971, which req~ire registering all vehicles. 

21 So, this, in ·1963, ·~eferring· to a landfill has 

22 nothing to do with vehicles being used, carrying and 

dumping in Prince William County or surrounding juris-
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dictions. The force of the registration through 1~71, 

the evidence, I think, obviously, I assume that was 

the ~eason they brought the evidence before the Court, 

but it's rather uniform and it does not show any great 

expansion. 

Be that as it may, there is no proof, if yo~ 

will, that from 2.to 20, from 1941 to 1977, is not 

normal growth, considering the population of Fairfax . 

County. And, ~f course, if you will notice the subdivi-

sions.· a.t:e listed on the subdivision plats.-- I mean, the 

permit applications. 

One can readily see from them, -as well, the 

growth which is taking place, so it seems a normal 

expansion, r· think, of a nonconforming use. 

THE COURT: All right. 

MR. ARNOLD: Your Honor, I must admit, I'm 

a little confused at the defendant's motion to strike. 

It seems to me thaf the facts have been established and 

are fairly clear, and I see no grounds for such ·a motion. 

Mr. Zell testified that in 1941, on this tract 

of property, it was virtually vacant.· There was a hog 

farm and a shed for the hogs to stay in. No\~1 of course, 

1941 is the date of the enactment of the zoning code, 
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1 Whereupon 

2 EVA GE~miNE ZELL 

3 a witness, called for examination by counsel in her own 

4 behalf, and, after, having been previously.duly sworn, 

5 was examined and testified as follows: 

6 DIRECT EXAMINATION 

7 BY MR. ODIN: 

8 state your full name, please. 

9 A. Eva Germaine Zell. 

10 Would you give us your father's name? 

11 A. William Germaine. 

12 Q. Did he own the property in question. 

13 A. Yes, he did. 

14 Q. And do you know how lo~g that property has 

15 been in your family? 

16 A. Well, approximately 70 years. 

17 Arid.do you recall what was taking place 

18 on that property back in i938? 

19 A. Farming and anything along that line where· 

20 you could make a little money. 

21 Q. 

22 A. 

23 

Did your father own any trucks? 

Yes, sir. 

How.were they used? 
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1 A. They were used for hauli~g of produce, wood, 

2 hauling gravel, and garbage for the hogs. Almost 

3 anything really that they could make ·a living with. 

4 And pulpwood, things of that sort? 

5 A. Yes. 

6 Were they hired out? 

7 A. Not.as such. 

8 He would use the trucks himself; right? 

9 A. Yes. 

10 And he would go haul for others; is that 

11 correct? 

12 A. Yes. 

13 And he made his livi~g that way as well 

1~ as farming; is that correct? 

15 A. Yes. 

16 Was that a common practice here in 

17 Fairfax County in 1938? 

18 A. 

19 Q.. 

20 that nature? 

21 

··question .• 

I would say.that it was4 yes. 

I mean, did most farmers do something of 

MR. ARNOLD: Objection. It's leading. 

THE COURT: Sustained~ Rephrase your 
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1 BY MR. ODIN: 

2 Did far.mers often need to have trucks? 

3 MR. ARNOLD: Objec~ion. It's leading. 

4 THE COURT: Overruled. It doesn't 

5 suggest an answer. 

6 THE .WITNESS·: Yes. 

7 BY MR. ODIN: 

8 And how would they use their trucks? 

9 'A. ·Why, I im~gine, they --

10 - -

MR. ARNOLD: Objection. Irrelevant. 

11 THE COURT: - Sustained... It is a matter of 

12 conjecture if she imagines. 

13 BY MR. ODIN: 

14 a.· Nat what you imagine. Tell us, if you will, 

15 what you know about other farmers and their operation. 

16 MR. ·ARNOLD: Objection. Irr.elevant. 

17 MR. ODIN: The reievancy, Your Honor, if I 

18 may state it for the record, has to do with-what is an 

19 incidental use or an accessory use and if,· during ~hat 

20 period of time, this type of operation was incidentally 

21 an accessory to agricultural uses, it would be a 

22 continuation of that use, not thro~gh 1941, but until 

23 another ordinanqe was adop~ed· cha~ging the zoning to 
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.....• · ' .. 1 RE-1 and prohibiting, if ever prohibiting, agricultural 

2 uses. 

3 MR. ARNOLD: Your Honor, I ·don.' t believe that's 

4 the question before the Court, but rather the use of the 

5 truck that is not hired out but for the person himself 

6 is an accessory use in an agricultural zone. 

7 I don't believe that's the question befo~e 

8 the Court. 

9 THE COURT: Overruled. 

10 BY MR. ODIN: 

11 Was this a common practice of other farmers 

12 here in Fairfax County? 

13 A. Yes. 

14 Then there came a time, of course, when · 

15 you and your husband acquired this property; is that 

16 correct? 

17 A. Yes. 

18 And did this hauling business continue?. 

19 A. Yes. 

20 Q. A~d so when he. went away in the service, 

21 who continued the business? 

22 A. My father and hi~ brother and father. 

23 Q. ~ou have worked with your husband since 
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1 . the beginni~g of your marriage? 

2 A. Yes. 

3 Q. And you still work with him; do you not? 

4 A. Correct. 

5 Q. And who else of your family works in the 

6 home in this business? 

7 A. My son and a da~ghter. 

8 And they are actively e~gaged in the 

9 business .today? 

10 A. That's right. 

11 MR. ODIN: I have·nothing further. 

12 THE COURT: Mr. Prichard, are you going to 

13 ask any questions of the witness? 

14 MR. PRICHARD: Yes, Your Honor. 

15 BY MR. PRICHARD: 

16 Mrs. Zell, I believe you were born on the 

17 property .in question? 

18 A. Yes, I was born on the property. 

19 Q.· More .than 21 years ago? 

20 A. Yes. 

21 Q. So you· had a first hand opportunity to 

22 observe everything which has gone on there from 1941 

23 down to the pre~ent time? 
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1 MR. ARNOLD: Objection. It's leading. 

2 THE COURT: Sustained. 

3 l.ffi. PRICHARD: She is not my cr'ient. She 

4 is another defendant. 

5 THE COURT:. Overrule the objection. 

6 BY MR. PRICHARD: 

7 Mrs. Zell, did your husband participate in 

8 . . 
the trucki~g business prior to March 1,1941? 

9 A. ·Yes. 

10 And did he continue to be a part of the 

11 trucking business until he went away . to war? 

12 A. Yes. 

13 Now was there maintenance-work done on 

14 the vehicles which were kept on the. farm during that 

15 period of time. 

16 A. Yes. 

17 Q. And has that always been the case? 

18 A. Yes. 

19 MR. PRICHARD: I have no further questions. 

20 THE COURT: Did y~u store or park the 

21 vehicles on the premises at that time? 

•)•) _., THE WITNESS: Yes, sir. 

THE .COURT: Have you --all these vehicles 
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1 that you have used in the hauling of pulpwood, trash, 

2 garb~ge and so forth, have you continually parked the 

3 vehicles on the premises? 

4 THE WITNESS: Yes, sir. 

5 THE COURT: The period of time ·a.J:Qut which 

6 Mr. Prichard·was aski~g questions, how many trucks 

7 did your father and his brother arid your husband nave· 

8 at that time? 

9 THE WITNESS: I don·· t recall. I couldn't 

10 give an accurate answer. 

THE COURT: Was it more than one? 

12 THE WITNESS: I am sure l.t was more than 

13 one but I don't know the number. 

14 THE COURT: Cross examine? 

15 CROSS EXAMINATION 

16 BY MR. ARNOLD: 

17 Mrs. Zell, .if I might direct your attention 

18 to Plaintiff's Exhibit 1 in evidence,· now, when you 

19 speak of the premises, could you identify which 

. . 
20 property you're speaking of as the premises where 

21 your father and your brother maintained this business? 

22 A. 

23 

On the same tract where our place is. 
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1 Q. On the same six acres? 

2 No. See, they gave us land which was a 

3 part of the farm. 

Q. All right. 

5 Directing _your attention to the particular 

6 six acres which you and·your husband now live on, six 

7 or seven acres, how was that used in 1941? 

8 For anything in the way of farming ·or. making 

9 a living.· 

10 Were there any buildi~gs on it then? 

'11 A. You are speaki~g of the whole tract.· of iand? 

12 No, ma'am. I am speaki~g of just the." . 

i3 six acres tha~ you and your husband own· today • 
.. 

14 A. I don•t remember. 

15 Q. So when you testified earlier that there 

16 were trucks parked on the premises, you didn't mean 

17 the six acres you and your husband own. You meant · . 

18 the whole 180 acres; right? 

19 No. The 180 acres was divided by 

~0 • - .Keene M~ll'Road. 

21 Q. 

22 Mill Road? 

23 A. 

How many acres were on your side of Keene 

In ~he neighborhood of SO • 
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1 Q. About 50 acres? 

2 A. In the neighborhood of 50. 

3 
~here was your parents' house? 

4 A. on· that ·so~acre tract. 

5 Is the house still there? 

6 A. . Yes. 

7 Q. Would you put a zero on the exhibit where 

8 your parents' house was? 

9 A. (Witness complied with the request.) 

10 Q. Does the house still exist? 

A. Yes. 

12 I thought it might show up in this picture. 

13 Let's_see, is this taken from the-power lines here? 

14 Q. uh-huh. 

15 A. I don't· have my glasses. Wait a minute. 

16 This is our house (indicating)and .this is the barn 

17 (indicating). It would be right out this way (indicating) 

18 Is it on Sydenstricker Road? 

19 A. You see, Sydenstricker comes into a point 

20 . right at Keene Mill and it is right. at that point but 

21 the exact address.is Keene Mill. 

22 

·-!)3 

So they are on Keene Mill Road? 

Is that right? 
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1 Yes, but Sydenstricker comes in at a point 

2 r~ght at Keene Mill and the house is located right there. 

3 Q. Let me.get.you to look at this map. Maybe 

4 I.can help you. 

5 This is Sydenstricker and this. isOld 

6 Keene Mill Road. Now is it your understanding and ·is 

7 it your testimony that their house is located somewhere 

8 in this parcel that is identified as number three? 

9 This is Sydenstricker and where are we? 

10 Q. This is your propert here (indicating). So 

'11 you come out your driveway and go .left on Syde~str~cker 

12 and what side of.the road is your parent's house?. 

13 A. The same side we are on. 

14 Q. On Old Keene Mill? 

15 A. You can see it from our house. You can 

16 see it right up the field. You can see the house from 

17 where we are. 

18 And it is near the point where Sydenstricker 

19 and Old Keene Mill intersect? 

20 Yes, right at that point. 

21 About· how far from that cor~er is their 

22 house located? 

23 How many feet off the road? 
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10 

Q. Yes, maiam. 

~ Well, I am not very good in estimating things 

like that -- I don•t know. 

·. 200 feet, 250 feet I guess. 

~ Concerni~g these trucks that your parents 

used, did they park most of the trucks at-their house 

or near their ho~se? 

A. Yes. 

Q. Now if there were- 50 acres of your family'·s 

property on one-side of Sydens~ricker, then· I take it, 

the other 130 was on the other si~~-.:of: .. Sydenstricker.;.·· .-.· 

correct? 

A. It was on the other side 6~ Keene Mill 

Road. 

~ On the other side of Keene Mill Road?_ 

A. Yes. 

Q. And that is where Rolli~g Valley Mall is 

now? Is that correct? 

A. Rolling Valley West. 

Q. Rolling Valley West? 

A. Yes. · 

Q. That's a shoppi~g center? 

A. That is a subdivision. 
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1 Was it before you were-- married? 

2 A. Yes. 

3 Q. And you tvere. married in '45·; is that right? 

4 A. In '43. 

5 0. Getti~g back to the particular. parcel where 

6 you and your husband live, do you have any memory of 
7 any of these trucks being parked on that particular 

8 six acres? 

9 In what year? 

10 Q. ;In any year? 

Well, before you were _married. 

12 A. Oh, yes. 

13 There were trucks parked .on that particular 

14 six acres before you were married? 

15 You see, the six acres were a part of- the 

16 50 acres, approximately 50 acres and it was all one 

17 tract. 

18 And the trucks were parked on the 50 acres;-0. 

19 r~ght? 

20 A. 

21 0. 

right? 

23 A. 

Yes, on the 50 acres. 

But they. were parked near your. parents' house; 

Yes, in the general vicinity. 
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1 What type of. trucks were· these? 

2 A. I don't know. That has been a long time 

3 ago and the men took ·care of the business really. I 

4 wasn't, at .that time, involved in it. I just don't 

5 know. 

6 Q. So you don't remember how many trucks 

7 there were and you don't remember what type of tru~ks 

8 there were? 

9 A. No. 

10 Q. Getting back to this business of -- do 

11 you have any idea of how much income was derived f~om 

12 the hauling, in other words, when your father and his. 

13 brother rented out their trucks, did ~ey spend a sub-

1~ stantial portion of their time working for other people 

15 or did they mostly work.for themselves and then when 

16 a neighbor said, "Well, look, I've got some logs to haul, 

17 would you help me," and they'd say, "Okay." . 

18 Was it a substantial portion of their income 

19 that came from hauling or was it only minor? 

20 I just couldn't give you a factual answer 

21 on that. I just couldn't do it. I am just unable to 

22 do it. 

23 Now·what was Mr. Zell's brother's name? 
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A. Charles. 

Charles? 

A. Yes. 

o. Is he alive today? 

A. Yes. 

Is he involved in.this business at all? 

A. Not at this time •. 

Has he been in the past? . 

A. Yes, in the past. 

When did he disassociate himself from·the 

business? 

A. I don't remember the year. I. just don't 

remember. 

Was it after you were married? 

A. Yes, sometime after we were married. I don't 

remember when it was. 

o. Concerning the ·maintenance of the vehicles,. 

you testified that the trucks were maintained. By.that, 

do you mean, they were, I take it -- they changed flat 

tires and repaired the engines and that type thing? 

Is that correct? Is that what you mean by.maintained?. 

A. Well, we didn't have garages and service 

stations around then. You had to learn to do t~ings 
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1 yourself and you did it yourself •. 

.2 ~ Where did most of this maintenance take 

3 place? Was it around the house whe.re the trucks were 

4 kept, your parents' house? 

5 A. Well as I remember. 

6 Q. B~g your pardon? ·. 
. -

7 A. As I remember, that is where it was done. 

8 Q. Where did Mr. Zell's father live? · 

9 A. He lived about two miles down Sydenstricker 

10 Road? 

11 Q. About ten miles? 

12 A. About two. 

13 Q. About two mil.es. 

14 A. Yes. 

15 Q. And did Charles Zell and your husband live 

16 with their father before you were married? 

17 A.' Yes. 
., 

18 ~ Did they· keep at their premises any of 

19 these trucks they used in their business? 

20 A. I could not give a factual answer to that. 

21 So you don't remember whether they had 

22 them there or not? 

23 A. No. I wasn.'t involved in it and what they 
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1 did, so I couldn't, you know, really give you an answer 

· 2 on that. 

3 MR. ARNOLD: No further qUestions, Your 

4 Honor. 

5 THE COURT:· Redirect? 

6 MR. ODIN: ·No, Your Honor. 

7 THE COURT: You may step down. 

8 (Witness excus·ed. ) 

9 Whereupon 

10 RAYMOND HENR:Y' ZELL. 

11 a defendant, called for examination by counsel in his 

own behalf, and, after havi~g previously been duly sworn,-

13 was examined and testified as follow~: 

1~ DIRECT EXAMINATION 

15 BY MR. ODIN: 

16 

17 

18 

19 

20 

21 

22 

23 

Q. Mr. Zell, prior to the time -- what time 

did you go into the service? 

In '42. 

· Now, let' s talk in terms of what wa$ 

occurring prior to 1940, what were you then doing? 

A. I had an ice truck, grav~l trucks, 

general work. 

Were you then making use of some of your 
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future father-in-law's land? 

A. Oh, definitely. I had the run of the 

whole place. 

~ Were you storing any trucks on the.premises 

in question. I am referring to the siX acres? 
. . . 

~ Yes. We used to have to. You see, in 

them days, we had valve trucks, too, you know. There 

wasn't no steel trucks until later years. You had 

trucks that you would put 55 gallon drums on and go 

collect and instead of havi~g them up arou;nd the house, 

because in them days, .there was flies and thi~gs like. 

that. 

Let's face it. It was a mess. And we 

would park them away from the house. 

~ You didn't park your slop trucks near .the 

house because of odors? 

~ That's right. 

~ Tell us how this operation was occurring?· 

How many head of hogs were on the total premises then? 

A 1500 head.· 

~ Tell us what 1500 head of hogs .can do, if 

you will? 

A What do you mean, eat or make a mess? 

A-.L~U 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTeRS 

3859 CHAIN BRIDGE ROAD 
FAIRFAX. VIRGINIA 22030 



18 197 

.1 . Q. Yes • 

·2 A. Oh, you had to keep it clean at all times. 

3 If you had that many hogs right today, there is no way 

4 around this area that you could get rid of the manure 

5 and the debris from them. There is no way. You couldn't 

6 keep plowi~g it under. 

7 Do I take it back then you were not only 

8 p"icking up trash but you were actually ·using the land 

9 itself and the h~gs to get rid.of the trash? 

10 A. 

11 And tell us how you did that? 

12 Well, you fed them right out on the ground 

13 and then you cleaned up behind them •. Every t\V'O days, 

14 you had to. go back and clean. If you didn't, you would 

15 have one of the bigg~st messes in the county. 

16 Q. Were you all making money with your trucks? 

17 A. Oh, definitely. We was maki~g a living. 

18 That was all you could make back then. 

19 . Q. 

20 his trucks? 

21 A. 

22 

23 A. 

How about her father, how was he handling 

Right. 

What do you mean "right .. ? 

We worked together and whatever we made, we 
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1 kind of split it up. 

2 Q. I am t~lking about· let's go back before 

3 1941, before March l; 1941~ let•s just discuss that for 

4 a bit. 

.. 

5 Before March 1, 1941, what was he doi~g? 

6 What was he doi~g with his trucks during that time? · 

7 A. 
. . -

He was hauli~g gravel. Also he was picking 

8 up. In them days back then, Wonder Bread Company and 

9 the bre~d c·ornpanies, you could· get day-old bread and 

10 he wa·s pl.ckirig .it up w·ith his truck and with mine,_· when 

11 we combined, I picked up garbage from the City of 

12 Alexandria and then we fed· together. 

13 Q. Referring to the six acre~ r~ght now, was 

14 there any repairing of the vehicles going on on these 

15 six acres back then? 

16 A. Only when we would park_them down· there. 

17 We would go down on a·Saturday evening or something 

18 like that and worked on them then. 

19 Q. 
. . 

This business eventually expanded; is that 

20 correct obviously. 

21 A. 
.. . 

Well, we were livi~g in the country back 

22 then _and the city came to us and we had to go along. 

Q. Tell us what it was like back then 
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1 insofar as the land and the area •. Were there many 

.2 people around? 

3 A. Not many·. My nearest I)e~ghbor a family 

4 by the n~me of Harrison, Hillary Harriso·n and that was 

5 the nearest neighbor that we had back in them days 

6 and that.was before.the subdivision that this lady here 

7 complained about the trucks, it was way before she ever 

8 came into the area. In fact, I helped to build the 

9 road that she lives on. 

10 Have you had people come to you and make 

11 any complaints 9thei: than· .tl;le county? 
. . 

12 I have never had a complaint as lo~g as I 

13 have been in business. I have never had a complaint 

14 from Fairfax County on picking up ·of trash or the 

15 garbage truck smelli~g or anythi~g like that at my 

16 place. 

17 ~ During the·40's and during the SO's and 

18 into well, let 1 s stay with the 40 1 s and 50's, .:if 

19 y~u will -- did you know all the county officials here 

20 in Fairfax County? 

21 A. .Yes, I did, just about all of them. 

22 Q. Do you think they knew you? 

A. No. The biggest one actually that I really 
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1 knew and was close to was Mr. Blincoe. He was on·the 

.2 Board of Supervisors back then. 

3 Q. Did you know the policemen? 

4 A. Oh, yes. 

5 Q. And the County officials? 

6 A. That's right. 

7 Q. . Was there any doubt in your mind that during 

8 those years, they knew what you were doing? 

9 Oh,. definitely. Definitely. 

10 Q. 
. . . 

And up through 1968, was there an awa~eness 

11 by the County what you were doi~g then? 

12 ~efinitely the County.knew-what I was doing 

13 because then the way I growed so fast.in the trash 

14 business of picking up in the Spri~gfield area is that· 

15 the small companies would go out everynight •. They would 

16 come in and go out ."over. night and the County would 

17 ref~ all their.customers to me because the County itself 

18 couldn't take care of them. 

19 Q. But who would then be handling the trash 

20 function here in Fairfax County in the 60's? 

21 

•)•) ..... 

23 

A. 

he? 

Murtaugh, Mr. Murtaugh. 

Mr. Murtaugh is still with the County, isn't 
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A Yes. I think he is the engineer in the 

landfill. 
.. 

Q. Is all the hauli~g done by private people? 

A. I would say 90 percent of it. There are 

124 to 150 private haulers in Fairfax County. 

And is the County .also engaged? 

A. They are. 

Q • The County is using their own men? 

A. Yes. 

And I take it well, were yo~ required to 

have a license prior to 1971? 

A. No, we could haul then right ~n up to 

19 -- I guess '65, '68, on up in there. I am not sure· 

now, but you could haul your trash anywhere you'd choose 

and Fairfax County was getting paid by the yard. 

They were aski~g 30 cents a yard and that 

was high. So we choosed to haul it to Prince William 

County where we paid $5 a load and. we could haul it. 

to Maryland. 

Q. Now other than the trash business,. or you 

engaged in any other hauling operation? 

A. 

Q. 

Now? 

Yes, sir. 
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A. No • 

~ Now these premises are used for storing 

the_vehicles; is that correct? 

A. Definitely. 

And when are they stored·. usually? 

A They start comi~g ·in about three or four 

o'clock in the afternoons. 

~ And at night, are there any activities? 

A. No, none whatsoever. My trucks the 
.. 

lady made a mistake, that the trucks go ou-t all hours 

of the night. . Well, the county law says that we 

cannot begin picki~g up trash until six o~clock in the 

morning. 

My route·_ trucks do not go out until 

seven o'clock. 

And when do they come in? 

~ Around about three. 

And while they are out, what's happening 

on the premises? 

A. Just mechanic's general work, fixi~g the 

tires and things like that. We do our own main.tenance 

work. We fix our own tires. We have two-way radios 

in the trucks and if they have a break down or if they 
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have a flat tire, we send a mecftanic on out to keep 

the vehicls on the move. 

Would you compare for us, if you will, how 

your operation today compares·to how it was in 1941 

insofar as its affect on the surrounding property? 

A. It is ju.st as different as between day 

and night. Say right on up, '38, '39, '40, '41 and 

when I came back out the service, we had open body 

trucks that did this kind of work. Now we have had to 

go to sophi~ticated equ.ipment, that's· packers and· 

things like that and also the County ordinance says 

we cannot pick up any trash in an open-body truck. 

It has.· got to be in a packe~. It has got 

to be in a mechanized packer. We had to change the 

whole concept of the business. 

So your premises are used for storing the 

vehicles and for repairi~g; is that correct? 

A. Yes. 

Q. In 1940 and '41, were repairs being made 

on the same property? 

Oh, definitely. We didn't have gar~ges. 

We had a shade tree. 

Q. Thank you. 
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1 
. . 

THE COURT:· Cross examine? 

2 CROSS EXAMINATION 

3 BY MR;. ARNOLD: 

4 Q. Mr. Zell, directing your attention.to 

5 Plaintiff's Exhibit 1 and directing your attention back 

6 to 1941, on the parcel that is marked here with a double 

7 ( (10)), ·identified as RCT-10-, with town houses repre-

8 sented thereon, were these town houses there in 1941? 

9 A. There wasn I t nothing,; in there. : .· 

10 There was nothing in here; right? 

11 A. Nothing at all. 

12 There were none of these houses or town 

13 houses or anything? 

14 A. 

15 Now, you said you started in the trash 

16 business when you were 12 years old •. Did you have your 

17 own truck then? 

18 No, I didn't have my own truck but I had 

19 a team of horses. 

20 Q. 

21 

22 

23 

You had your own team of -horses? 

Yes, sir, that's r~ght. 

How many teams of horses did you have? 

My father gave me two horses. 
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1 When I was 12 years old, I went to work with him.· 

2 Q. So at 12 years, you had a team of horses 

3 and what, one wagon?· 

4 A. Going back, when.~ was 12 years old, there 

5 wasn't any work and that's why they started the.first 

6 job that I had was picki~g up with a horse and the 

7 scoopers down to Lorton Reformatory and that is wh~re 

8 I·got my first wagon. 

9 Q. Beg your pardon? That's where you got what? 

10 A. My first wagon. In them days, you ho~ked 

11 up to a wagon and went with it. 

·12 And that was when you were 12 years old? 

13 A. That's right. 

14 And getting back how old were you in 

15 194().? 

16 A. In 1940, I was 20 years old, I think, or 

17 19. 

18 ·How many w~gons did you have then? 

19 A. On the farm or what or around? 

20 That you owned yourself. 

21 A. Right then --

22 Q. How many did you and your father have~-·· Nho-

23 ~ver were ·involyed in· .the.' business ·.in. 1941? 

A...;.l~-9 
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1 A. Mr. Germaine, he had two, I think it was. 

·2 Two wagons? 

3 A. No, two trucks by then; He ·had two· trucks. 

4 Q. So by then you had switched over to trucks? 

5 A. That's right. We still had teams. 

6 You still had teams? 

7 A. That's right. In the '40.' s and in • 41. 

8 
So Mr. Germaine had two trucks? 

9 A. Mr. Germaine, I do not know him. 

10 Mr. Germaine, excuse me. 

11 A. Oh. 

12 Q. Mr. Germaine had two trucks? 

13 A. I guess. 

14 Q. And what type of trucks were these? 

15 A. Well, actually he's still got one, a 1941 

16 dump truck is up there now. It is antique. 

17 Q.. Were these big dump trucks for hauling 

18 gravel? 

19 A. 

20 Q. Both of them? 

21 A. Well, actually, the first dump truck we had 

22 was a '41 dump truck. The other was a flat bed truck. 

23 They was Model A's. 
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Q. A subdivision? 

A Yes.· 

Q. Where· does your brother live? 

A. At the home place. 

Q. Has he al~ays lived there? Does he still 

live there? 

A I have two. 

Q. Do they .,both .. live . there? 

A. I have one that iives there. 

0. You said that your father and your brother 

both worked in this business. Was.that both brothers 

or just one? 

A I said my hus~and's brother~ 

~ I am sorry. I misunderstood you. . . 

It was your father? 

A. Yes. 

Q. And your husband's brother? 

A. R~ght and his father that took over during 

the war. 

Q. ·when did these two businesses unite? 

A. What two businesses? 

Q. When did your fath~r's business connect 

up with your husband's brother's business? 
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.1 Q. So before '41, they were Model A trucks, 

· 2 flat bed trucks? 

3 A. That's right. 

4 Q. Who els.e was involved in the business besides 

5 Mr. Germaine? 

6 There was my brot~er and myself. 

7 Q. And your brother is Charles? 

8 A. That's right. 

9 How many trucks did you and· your brother 

10 have? 

11 A. My brother didn't have any. I had it all. 

12 0. How many did you have? 

A. Up ~o what time, now? 

14 Q. 1941. 

15 A. About three or four, I think it was. I 

16 am not sure. 

17 What type of trucks were these? Were these. 

18 Model A flat beds, too? 

19 A. No. They was, I think the first Chevrolets 

20 that came out, we got some of them, the first Chevrolet. 

21 

22 A. 

23 Q. 

Were they stake bodies or .a pick-up truck? 

They were short stake bodies then. 

And stake body is the same as a flat bed; 
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isn't that r~ght? 

A That's right. 

~ And you didn't have any gravel trucks then, 

any.b~g dump gravel trucks? 

~ My father-in-law had them. We merged. 

Q. But he didn·• t get them until '41? 

A. No, he had -- well, yes, the first part of 

'41, I think on that particular one but he had 

actually, the Model A Fords are sitti~g up there in the 
.. 

yard now, too. They was. Some of the trucks I think 

are still up there. 

~ He got one gravel truck in early '41? 

~ (Nodding head.) 

Q. Who else besides Mr. Germaine, ·your wife's 

father, yourself and your brother were involved in the 

business? 

A. 

o. 
A. 

for us? 

Q. 

A. 

o . 

You mean 

Back in 1941. 

As partners or as people who were working· 

Partners. 

Just the three of us were partners. 

When did you go into the war? 
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1 A • '42. The last part of '42. 

. 2 
Q. Before you went into the war, how m~ny 

3 trucks did you have? Did Charles have any trucks then 

4 . . 
right before you went into the war? 

5 
A. No, all of it was mine. 

6 
How many trucks did you have before you 

7 went into the war? 

8 A. I think it was three or four. I am not 

9 sure. 

10 Three to four? 

11 A. I am not sure how many at all because it 

'12 has been so long. 

13 Q. It has been a while back,· but what type 

14 of trucks were these at that time? 

15 

16 

17 

18 

19 

20 

21 

22 

A. What make or --

Q. No. Were they flat bed trucks, gravel 

trucks, dump trucks? 

A. Two of them had·;·.old ice bodies on them. 

Q. An ice body? For haul:ing ice? 

A. Yes, you see, the tops, it was just the same 

as actually it was a wagon, old w~gon body that you 

put on the trucks. 

Q. And what were the others? Two ice trucks 

A-~03 
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1 and what else? 

.2 A. And we had the garbage truck. 

3 Q. How many· were those, I _mean, ·that you had 

4 now. Just you, right now. 

5 A. I think it was a couple of them. I am not 

6 sure. 

7 Q. And what were they? Were they flat bed 

8 trucks at that time? 

9 Yes, they had to be. Yes. 

10 ·Now how ·about Mr. Germaine? 

11 A. He' had the dump truck and he had the Model.· 

12 A, I think it.was. 

13 Q. So he had one dump truck and one -- that's 

14 a Model A flat be~-type truck? 

15 A. Yes. 

16 Q. Now once again, before you went into the 

17 war in '42, you had three to four trucks and Mr. 
. . 

18 Germaine had two trucks? 

19 A. As far as I can remember; yes. 

20 Q. And there wasn't anybody else involved in 

21 the business at that time; is that correct? 

22 A. 

23 Q. 

No, none whatsoever .. 

Did you have those 1500 head of hogs in 
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1940? 

A No, no, we didn't have that many then. 
.. 

~ But you had some then? 

~ Yes, we had some but I couldn't tell you 

how ma~y it was, p~gs and sows.and that but when I 

·came back out of the servi~e, ·that'~ when we rea~ly 

went into it strong because the feed was free and we 

211 

.got paid for some of it and you picked some of itup free 

~ When did you get out of the service then? 

A It was in '45. 

~ So you got married while you were in the · 

service? 

A In· • 43. 

~ Now these three or four trucks that you had 

before you went into the war, were they parked on your 

property where your parents lived? 

A No •. 

Q. You and your brother lived with your 

parents; right·, ·back before the war? 

A Well, actually we didn't -- we lived on 

Telegraph Road and then we moved up into the country, 

further up into the country, we had the place, my 
. . 

father bo~ght this place down there for the wood . 
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the old home place, and it had an old house on it· and 

that's where I stayed and then my parents came up and 

built a new house, then it was ·I think I still 

lived in the old house. 

~ About when was that? 

A. That was I 38 and •.39 and then when they 

.built the new house, why, then I got ready to go into 

the·army and I didn't stay there with my father and 

mother. I didn't stay with my parents. 

~ I am sorry. I didn't understand you. 

You didn't stay with your parents? 

A. No, not in ·their home, no. 

Q. Where did you stay? 

212 

A Well, there was another old house that was 

on the place. 

~ Okay. This was about 10 miles or, I mean, 

two miles south on Sydenstricker? 

A. Right. 

~ You don't recall ever parking any of ·your· 

four trucks there before the war on your property? 

A. ·No. You see, the reason we parked the ice· 

trucks up on the other end, we had to pick up ice, take 

two trucks into town to pick up ice and then when the 
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.1 rout got done they came on up, ·they came through 

·2 Westend, that's what it was called, a~d on out Duke 

3 Street to Telegraph Road, down Telegraph Road, up 

4 Francoinia Road and it ended up, up at Mr. Germaine's. I 

5 It was Five Forks then. There was a com-

6 munity up in there and that's ~here the trucks ended 

7 up·· and that's where they stayed because it was late at 

8 n~ght when.we got done. 

9 Q. ~hat did you use the two flat bed -- did 

10 you use the ice truck for anythi~g besides hauling 

11 ice, the two ice trucks? 

A. No. I mean, in the summertime, that's what 

13 we did. 

14 Q. Did you have any other occupation besides 

15 . trucking? 

16 A. No. Never knew anything but trucking and 

17 farmi~g. 
.· 

18 Q. That piece of property down the road was not 

19 a farm. It was just a wood lot; is that r~ght, the piace 

20 where you and your parents lived? 

21 1\. Yes, because we cleared it for the wood that 

22 was on it and then they made it a farm: 

23 -Q. Then they made it a farm? 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIDGE ROAD 
• FAIRFAX. VIRGINIA 22030 



1 

-2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

,_,..-----------------------....::...:.-~-------------;-~ ... --

35 
214 

A. Yes. 

Q. What did you use the two flat bed trucks for? 

A. For any general work, hauling wood. You see, 

·we used to haul wood to all the· wood yards in Alexandria, 

Foundry; Robinson, all the wood yards would contract for 

wood and we wou~d cut and sell. it to them. Also pulpwood. 

We used to unload the pulp at Burke on.the 

railroad tracks. 

Q. Then what else. would you use them for besides 

wood and pulp? I am talking about the flat bed trucks. 

A. General work. You used them for anything~ 

Q. How about feeding the hogs? 

A. Definitely. 

Q. About how often did you have to make the 

.. ;'UJ;l._S to collect food for the h~gs? 

A. Every day. 

Q. Now concerning the dump truck that Mr •. 

Germaine had, this is back before you went to war, con-

earning the dump truck that he had, what was that used 

for? 

A. 

Q. 

A. 

Anything. 

Was it used for hauling wood? 

(Nodding head.) 
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Anything • 

Q. Was it used for hauling trash for the hogs? 

A. Uh-huh. 

Q. Was it used for hc;luling ice? 

A. No. 

0. You had to have a special truck to haul 

ice; is that it? 

A. Not necessarily, but in the summertime, 

you had to have something to cover it to keep it, but 

we changed bodies, too. 

0. Now concerning the Model A flat bed truck 

that Mr. Germaine .hd, what was· t:ha: used for? 

A. Hauling pulpwood or anything else. 

0. The same thing? · _ 

A. That's right. 

~ Where were these trucks generally parked?. 

Were they generally parked near the house or whe~e? 

A. The trucks that didn It have the garba'ge on 

them. You know on the ground, the spillage, so you · 

wouldn't have.them parked at the house,. The rest of 

them would be parked around there. 

0. How many trucks would not usually have 

garb~ge in them? 
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1 A. Well, I tell yo~. It depends·on if you 

2 had any breakdowns or anything. Everythi~g was used. 

3 So sometimes you would have. three or four 

4 .. 
trucks at the house and other times, you would have --

5 A. I would have none. 

6 You'd have none? 

7 That's right. It just depends. 

8 o. 
. . 

Then if they weren't at the house, where 

9 would they be parked? 

10 A. Back down there in the clearing. 

·11 In other words, you bu:il t your hous.e where 

12 the hog faxmwas and where you used to park the trash 

13 trucks? 

14 Yes. 

15 You see, when we acquired this place,.when 

16 my father-in-law gave us this· place, we had our choice 

17 

18 

19 

20 

21 

22 

of taki~g off of each end of the place. We choosed· 

to take down there where we are at now because we was 

running a business and.we wasn'~ too close to the people 

at Five Forks to cause them any inconvenience with the 

odor and the flies and the stuff. 

.at. 

. . 
That's the reason we choosed where we are 
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1 o.- In other words, you were parking the trucks 

2 with the flies and the stuff near your house instead 

3 of near theirs? 

4 A Well, my house -- my house? I didn't have 

5 a hous·e then. i didn.'t have anything but the trucks. 

6 I didn 1 t have anything .else.. · 

7 Do you remember when the telephone li~e was 

8 put in there? 

9 A Yes, sir, I do. 

10 About what year was that? 

11 A Oh, that was in 19 -- anyway I helped to 

12 haul the poles, because there wasn't any electric or 

13 telephone out there. 
. . 

You had to buy your own pole. 

14 ·a. How many trucks d.id you have when you came 

15 back from the war? What was it, in 1 45? 

16 A Yes. We kept the same amount. 

17 So you still. had four and Mr. Germaine had 

18 two? 

19 A All I did was start on into work when I 

20 came back out of service, .took over and went on back. 

21 . 'That 1 s all. 

22 

23 A 

How many trucks did you have in 1963? 

I. couldn't tell you. That's the truth 
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1 because I don' t know. 

·2 Q. Was it more than four? 

3 A. Oh, definitely. I think it was. I am· not 

4 sure. 

5 You are not sure? 

6 A. No. 

7 You are not sure if it was more than four 

8 or not? 

9 A. Well, I started building in 1963. That's 

10 when I started getti~g customers. We started the-

11 trash, of picking up all of it and from r 62 or '.63, 

12 I think it just accelerated over night and over night, 

13 I had to buy mor~ trucks • 

14 

15 Honor. 

16 

17 

18 

19 

20 

21 

22 

. . 
MR. ARNOLD: No further questions, Your 

THE COURT: Redirect? 

MR. ODIN: No, Your Honor, no questions. 

THE COURT: You may step down. Thank Y?U· 

(Witness excused.) 

MR. ODIN: That's all we have. 

THE COURT: Any rebuttal?. 

MR. ARNOLD: No, Your Honor. 

THE COURT: Counsel for the Complainant this 
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BRIEF IN OPPOSITION 

TO THE HONORABLE CHIEF JUSTICE AND JUSTICES OF THE SUPREME COURT 

OF. VIRGINIA: 

Your Appellees, Browning-Ferris Industries of Virginia, Inc. 

d/b/a Big K Trash Services, et al., respectfully oppose the Petition 

for Appeal on the grounds that the decree of the Court below is cor-

rect. 

STATEMENT OF MATERIAL PROCEEDINGS BELOW 

This lawsuit began with the filing on S~ptember 20, 1976. 

of a Bill of Complaint in which Gilbert R. Knowlton, Fairfax County 

Zoni~g Administrator (hereafter the "Zoning Administrator") sought 

to permanently enjoin Defendant-Ap.pellees ~ (hereinafter "BFI-ZELL") 

from further using for industrial purposes a tract of land zoned 

for residential uses. Defendants answered alleging inter alia a 

permissable non-conforming use. 

The case was heard on May 24, 1977 with final argument 

on June 20, 1977. After dismissing .Sam~ul Ziff as a Defendant, 

the Court found that the landowner has established by compet~nt 

evidence that a general trucking -business had been legally estab-

lished on the property owned by them prio~ to the enactment 

of the zoning ordinance and that the use h~s contiriued without 

. interruption to the present time without any changes other than 
I • 

normal growth and without expansion to any additional parcels 

of land. The request for a permanent injunction was denied and 

the final order was entered October 24, 1977. 
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QUESTIONS PRESENTED 

I. Whether, in a suit to enjoin the continuation of an alleged 

zoning violation the Zoning Administrator has the burden 
' 

of proving that the use of property is not a legally estab-

lished non-conforming use? 

II. Whether.a legally established non-conforming 'business· use 

may grow normally or QUSt it-remain forever at the size 

it was when the zoning.ordinance was imposed? 

STATEMENT OF FACTS 

The property in question consists of 6.035 acres located 

at 6600 Sydenstricker Road, Fairfax County, Virginia. (T29). The 

property was originally ~ part of a 180 acre~ farm owned by Eva Zelt's 

p~rents ,· the Gerrnaines. Zell' s residence was built on this parcel 

in 1945. (T49). 

The Germaine farm was used for various agricultural pur­

poses (Tl79, 180, 195-198) long prio~ to the adoption of the first 

zoning ordinance for _Fairfax County, on March 1, 1941. Additionally, 

Gercaine and Zell, his son-in-law, operated.a general trucking busi-

ness from the farm, hauling ice, wood and gravel, and picking up 

trash and garbage. (Tl80, 184, 19'5, 197). Various pieces of equip-
. . 

ment were used in the farming and truck~ng operations including 

ice trucks, dump trucks, and other rolling equipment and· farm machi-

nery. {Tl95, 197). Both the farm and the trucking operations were 

conducted from family residences. (T187, 191). 
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One of the primary agricultural uses of the property was 

the raising of hogs. (Tl96). A trash and garbage operation was 

initiated to collect feed for the hogs. {Tl98). The same trucks 

used for gravel and wood hauling were used to ~ollect trash and 

garbage·. ( T214) • 

In 1952 the hogs were destroyed because of disease. How­

ever, the Zells continued to operate the related general trucking 

opera~ions from the property. The equipment used with the general 

trucking operati~n and agricultura~ uses has always been maintained, 

repaired and stored on the property. (Tl84, 194, 202, 203). 

These activ-ities were the f~ll-time occupation of Ra)'lllond· 

Zell, his brother and Mrs. Zell's father. (Tl80, 197, 198). This group 

ran ·these businesses with whatever ·help they cou.ld obtain, maintain­

ing all the equiprn~nt and trucks themselves. (Tl82, 184, 198). 

Raymond Zell sqld his business to_Brown~ng-Ferris Indus-· 

tries of Virginia, Inc., (BFI) but the business continued to be 

operated by Raymond Zell exactly as he has operated it for years. 

(T27). Mr. z·ell is a Vice-President of B.rowning~Ferris Industries 

of Virginia,.Inc., tne Big K Trash Divisi~n, and has complete author-· 

ity over the operation of the business from·his property, which 

is leased to Browning-Ferris Industries of Virginia, Inc. (T28)• 

BROWNING-FERRIS INDUSTRIES OF 
VIRGINIA, INC. d/b/a BIG K 
TRASH SERVICE, 

RAYMOND H. ZELL, JR., 
EVA J. ZELL, 
THOMAS A. GERMAINE, 
SAMUEL ZIFF, 

By /s/_ E. A. Prichard 
Is/ Dexter s. oiin 
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J. DULANY HAMMOND 

VICE·PRESIDENT 

EXHIBIT 21 
Letter 

.L\.lcxandriu, Virginia 

::re bruarJ 25, 1966 

TO t,JHC!·i IT NAY CONCE!l.N: 

Yx. Raymond H. Zell, Jr., Fa.irfax County Virginia was selling 
' 

ice from his truck prior to JanuarJ 1, 1941. 

He was an ice dealer, having customers in the City of 

Alexandria, Virginia and Fairfax County.Virginia, both before 

and after Janu~J l, 1941 for number of yearso 

Yours truly, 

J" o Dulany Ha.illllond 
Vice-President 
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EXHIBIT 22 
Letter 

MUTUAL !C~ COMPANY 
ALEXANDRIA, VIRGiNIA 22313 

D~partmcnt ot Zoning 
Fairfax Cou::1ty Court House 
~000 Cnain B=idge Road 
Fair£ax, Virginia 22030 

Attn: Mr. Covington 

Gentlemen: 

October 20, 1966 

A sear.ch oi our records indicates that 
Raymond H. Zell owned and operated ~vo open trucks 
used ior purchase and resale oi ice from our plant 
in Alexandria as far back as. 1941. 

Zell was operating a retail ice business 
·Out· of Burke, Virginia in the Burke-Springfield area. 

Mr. Zell was a dealer here at the Mutual 
Ice Company for about twenty £ive years, and to the 
best knowledge of our employees and officers who were 
here then, he operated with his :father from the same 
place he now operates in Burke, Virginia. 
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. REQUESTS FOR ADMISSIONS 

COMES NOW the plaintiff, by counsel, and makes the 

following Requests for Admissions pursuant to Rule 4:11 of the 

Rules of the Supreme Court of Virginia: 

1. That Raymond H. ~ell, Jr. and Eva J. Zell are the 

joint and sole owners of a 6.035 acre parcel of ·land located at 

6600 Sydenstricker Road in the Springfield Magisterial District 

of Fairfax County, Virgini~,-more particularly described· in 

Fairfax County Deed Book 447 ~t Page 164 and designated Parcel '22~. 

on Fairfax County Tax Assessment Map 88-2-((1)); 

2. That Browning-Ferris Industries of Virginia, Inc., 

doing.business as Big K Trash-Service, is a corporation and the 

lessee of the premises described in paragraph 1; 

3. That Raymond H. Zell, Jr., is an employee of Brownin~­

Ferris Industries of Virginia, Inc., and is the line manager 

o·f .... the business known as Big .K Trash Service and located on 

the premises described in paragraph 1; 

. 4.· That Samuel Ziff is the president of Browning-Ferris 

Industries of Virginia, Inc.; 

5. That the property described in. paragraph 1 is zoned 

RE-1 (single family houses on one acre lo~s) and has been so 

zoned since 1941; 

6. That the defendants are conducting a trash collection 
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business on the property described in paragraph 1; 

7. That the defendants are parking more·than one commercial 

vehicle, to-wit, .eighteen (18) trash trucks on the property. 

described in paragraph 1; 

a. That the defendants are storing and warehousing stock 

in trade, ~-wit, trash ~ontainers, on the property described 

in paragraph 1: 

9. That the defendants are maintaining, repairing and 

painting trucks and trash containers on the property described 

iri paragraph 1; 

A-219 

GILBERT R. KNOWLTON, 

By /s/ w. Mccauley Arnold 
C.ounsel 



RESPONSE TO REQUEST FOR ADMISSIONS 

Come now the Defendants, Browning-Ferris Industries 

of Virginia, Inc. and Sam Ziff, by counsel, and for·response to 

· the· Req.uest for Admissions submitted by Complainant, pursuant 

.to Rule 4:11 of the Rules of the Supreme Court of Virginia, say 

as follows: 

1. Upon information and belief, they admit that 

Raymond a. Zell,. Jr. and Eva J. Zell are the joint and sole own-

ers of Parcel 22, Fairfax County Tax Map 88-2 ((1)). 

2. These Defendants admit Paragraphs 2 and 3. 

3. These Defendants deny Paragraph 4. Samuel Ziff is 

an Executive Vice-President of Browning-Ferris Industries of 

Virginia, Inc. 

4. These Defendants deny Parag~aph 5. In 1941 the 
. -

propezoty was zoned nAgriculturaln; between 1947-1956 the property 

was zoned nAgriculturaln1 in 1956 the property was zoned nAgri­

cultural, Class 1"; and in 1959 the property was zoned RE-1. 

S. These Defendants admit Paragraph. 6, but add that 

they are conducting only a part of the agricultural business 

previously conducted at this site. The Defendapts ~reviously 

collected garbage and trash-from remote points anq disposed of 

it partially on the property7 they no longer dispose of trash 

on the property. 
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6. These Defendants admit only that they are parking 

up to eighteen (18) trucks on the property, in response to Para-

graph 7. 

7. · These Defendants deny Paragraph· 8 in that they are 

not _storing and warehousing stock in trade on the ~roperty, al-

though they admit that they do store trash .containers from time 

to time on the property. 

8. These Defendants admit Paragraph 9. 

BROWNING-FERRIS INDUSTRIES OF · . 
VIRGINIA, INC. 

SAM ZIFF 

By /s/ carson Lee Fifer, Jr. 
counsel 
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RESPONSE TO REQUEST FOR ADMISSIONS 

COMES NOW the Defendants, RAYMOND- H. ZELL, JR. and 

EVA J. ZELL, by counsel, and make the following Response to 

Request for Admissions pursuant to Rule 4:11 of the Rules of 

the Supreme Court of virginia: 

Parag.raph 

houses on 

1. Admits· the facts contained in Paragraph One. 

-2. Admits the facts contained~ in Paragraph Two. 

3. ·Admits the facts contained in Paragraph Three. 

4. Admits the facts contained in Paragraph Four. 

s. Defendants .9-eny the requested admission in 

Five. The property was not zoned RE-1 (single family 

one acre lots) in 1941; and to the extent that -the 

current zoning attempts to prohibit the current use of the 

property, it is unlawful and in derogation of the vested rights 

·of the Defendant. 

6. These defendants are employees of the Brown1ng-. 

Ferris Industries of Virginia, Inc., who is conducting· a 

business at the premises which may be_ commonly referred to as 

a trash collection business, to this extept, ·Requested Admission 

No. 6 is admitted. 

_7. Admits the fa9ts·contained in Paragraph Seven. 

8. Trash containers are often on the prem.ises for 

the purposes of repair and to that extent the Requested 

Admission No. 8 ·is admitted. These containers are not stored 

there, nor warehoused there, nor are ·they "stock in trade". 
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9. Admits the facts contain~d in Paragraph Nine. 

RAYMOND H. ZELL,. JR. and 
EVA J. ·zELL 

By /s/ Dexter s. Odin 
counsel 
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REQUEST FOR ADMISSIONS 

Come now the Defendants, Browning-Ferris Industries of 

Virginia, Inc. and Samuel Ziff, by counsel, and make the 

following request for admissions pursuant to Rule 4:11. of the 

Rules of the Supreme Court of Virginia: 

1. That the first zoning Ordinance fo~ Fairfax Count~ 

was implemented in or about March, 1941. 

2. That in 1948, major modifications were made to the 

initial Zoning Ordinance for Fairfax County. 

3. That in September of 1959, the present Zoning Ordi-

nance became effective. 

4. That Lot 22, Tax Map 88-2 ((1)), the subject tract, 

was zoned as "Agricultural" on the 1941 "Zoning Map; as "Agri­

cultural" on the 1947-1956 Zoning Map; as "Agricultural, Class 1•• 

on. the·l956 Zoning Map (the ''Freehil1" Map); and as ••RE-1" on 

the 1959 Zoning Map. 

BROWNING FERRIS INDUSTRIES OF 
VIRGINIA, INC. 
SAMUEL ZIFF 

By /s/ E. A. Prichard 
·counsel 
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ANSWER TO REQUEST FOR ADMISSIONS 

COME NOW the complainant, by· qounsel, and answers 

'the defe.ndants' request for. admissions as follows: 

Request for Admission 1. That the first Zoning 

Ordinance for Fairfax County wa~ implemented in or about March, 

1941. 

Admitted. 

Request for Admission .2. Tha. t: in ·1.949,-.~majo~ mod-ifica- · 

tions were made to the initial Zoning Ordinance for Fairfax· 
\ 

County. 

Admitted, except there were no modifications affecting 

the uses for the sUbject property. 

Request for Admission 3. ~at in September of 1939, 

the present Zoning Ordinance became effective. 

Admitted. 

Request for Admission 4. That ~ot 22, Tax Map 88-2-((1)), 

the subject tract, was zoned as "Agricultural" on the 1941 

Zoning Map; as "Agricult~al 11 
o~ the 1947-1956 Zoning Map; as 

"Agricultural, Class 1" on the 1956 Zoning Map (the "Freehill" 

Map); and as. "RE-1" on the 1959 ~oning Map. 

Admitted. 

GILBERT R. KNOWLTON 

By /s/ w. McCauley Arnold 
counsel 
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