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BILL, OF COMPIAINT

NOW COMES Gilbert R. Knowlton, Complainant, and re-
spectfully requests that this Honorable Court grant a permanent
injunction enjoining the defendants from continuing to operate a
business in violation of the Zoning Céde of Fairfax County, and
as grounds for this Bill states as followé: .

1. That he is the duly appointed.Zoning'Administrator
of the County of fairfax. Virginia, and is empowered by Section

15.1-491(d) and 15.1-499 Va. Code Ann. (1973 replacement volume)

and Section 30-14.1, Fairfax County, Virginia, Code, to bring

legal action to insure compliance with the Zoning Ordinance of

Fairfax County, including injunction:

2. That Raymond H. Zell, Jr. and Eva J. Zell are the
joint and sole owners of a 6.035 acreAparcel of land located at
6600 Sydenstricker Road'in the Springfield Magisterial District
of Fairfax County, Virginia, more particularly described in
fairfax County Deed Book 447 at 164 and designated Parcel 22
‘on Fairfax County Tax Assessment Map 88-2-((1)): |

3. That Browning-Ferris Industries of Virginia, Inc.,
doing business as Big K Trash Service, is a corporation and the
leasee of the premises described in paragraph 2;

4. That Raymond H. Zell, Jr., is an employee of
Browning-Ferris Industries of Virginia, Inc., and is the line
manager of the business known as Big K Trash Service and located
on the premise described in paragraph 2: -

5. That Thomas A. Germaine is an employee of Browning-
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Ferris Industries of Virginia, Inc.; .

6. That Samuel Ziff is the president of Browning-
Ferris Industries of Virginia, Inc.:

7. Thaé the property described in paragraph 2 is
zoned RE-1 (single family houses on one acre lots) and has been
so zoned since 1941:.

8. That the defendants are conducting a trash collection
business on the property described in paragraph 2;

9. That the conduct of a trash collection business is
not a use permitted by right in the RE-1 zoning-district and is
a violation of § 30-2.2.1 and § 30-2.2.2.0f the Zoning Code of
the County of Fairfax; .

10. That the defendants are parking mo;e than one
commercial vehicle, to-wit, eighteen (18) trash trucks on the
property described in paragraph 2.

11. That parking more than one commercial vehicle on

property in the RE-1 zoning district is not permitted by
§ 30-3.2.1.4 of the Zoning Code of the County of Fairfax:

| 12, That the defendants are storing and warehousing
stock in trade, ggfﬁig; trash containers, on the property de-
scribed in paragraph 27’

13. That thehétoring and warehousing of stock in trade
is not a use permitted in the RE-1 district and is a violation
of § 30-2.2.1 and § 30-2.2.2 of the Zoning Code of the County
of Fairfax;

14. That the defendants are maintaining, repairing
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‘and painting trucks and trash containers on the property de-
scribed in paragraph 2; '

15. That the maintaining, repairing and painting of
‘trucks and trash containers is not a use permitted in the RE-1
district and is a violation of § 30-2.2.1 and §30-2.2.2 of the
Zoning Code of the County of Fairfax. |

WHEREFORE, Complainant respectfully requests that this
Honorable Court issue a permanent injupctiop restraining de-"
" fendants, their agents or employees, or others acting under their
:direction, from continuing to use the subject property for the
purpose of conducting a trash business and from parking more than

one commercial vehicle on the subject property.

GILBERT R. KNOWLTON

By /s/ Gilbert R. Knowlton
zZoning Administrator
for Fairfax County




ANSWER

COME NOW the Defendants, Raymond H. Zell, Jr., and
Eva J. Zell, by counéel,'and in answer to the Bill of Complaint
théy state the following:

1. The defendants admit the aliegétions set forth
in paragraphs 1, 2, 3, 4, and 5. ‘

| 2. The defendants deny the allegations se£ forth
in paragraphs 6, 7, 8, 9, 10, 12, and 14. -
| 3. Paragraphs 1ll, 13, and 15 are statements'of law

and not of fact and need not, therefore, nhe denied..

4, The use of the property is lawful and has been
condoned'by the County of Fairfax which is now estépped from
interfering with its continuance.

RAYMOND H. ZELL, JR.
EVA J. ZELL

By /s/ Dexter S. 0din
Counsel




ANSWER
Comes now Defendants, Browning-Ferris Industries of
Virginia, Inc. and Sam Ziff and for answer to the Bill of Complaint
heretofore filed against them state as follows:

.i. Defendants admit that the Complainant is the duly
appointed Zoning Aéministrator, but.denys the remainder of Parégraph 1
since it states a legal conclusion.

2. Defendants have insufficient information as to Paragraph 2
to admit or deny and therefore demand strict proof.
3. Defendants admit the allegations contained in Paragraph 3.
4. Defendants have insufficient information as to Paragraph 5
to admit or deny, and therefore demand stricé proof.
5. 'Defendantg édmit the allegations contained in Paragraphs
4 and 6.
6. 'Dgfendants deny the aliegations contained in Paragraph 7,
but admit that ;hé property is presently zoned RE-1.
7. Defendants admit the allegatiohs-contained in Paragraph 8.
8. Defendanté deny the allegations cohtéined in Paragraphs 9
and 11 because they call for legél conc@us;pns;
v 9. Defendants admit that more than one commercial vehicle
is parked on the premises, but.deny the remaindef of Paragraph 10.
10. Defendants deny the allegations coﬁtained in Paragraph 12.
1i. Defendants deny the allegations contained in Para-
graph 13 since it is a'légal conclusion.

- 12. Defendants admit the allegations contained in

Paragraph 14."



13. Defendants deny the allegations contained in Para-
graph 15.

For further answer, Defendants state that the referrgd to business
has been operated continuously on said property for approximately
thirty (30) years. This use antedates the Fairfax County Zoning
Ordinance.
| Therefore having fﬁlly answered the Defendants' request that
this Bill of Complaint be dismissed.

BROWNING-FERRIS INDUSTRIES
OF VIRGINIA, INC. d/b/a
BIG K TRASH SERVICE

By /s/ E. A. Prichard
Counsel




FINAL ORDER

THIS CAUSE came on .to be heard on May .24, 1977 and
June 20, 1977 upon the papers formally read, upon the evidence
éresented by the Complainant and the Defendants, and upon argu-
ment of counsel for the Complainant and the Defendants:; ‘
| AND IT APPEARING TO THE COURTtthat the'befendants have
established by competent evidence that a general érqs&}ng busi-
ness waé established on the property owned by.ﬁaYmond and_gva'
Zell as a legal nonconforming use and that this use has continued
without interruption to the present time without any changes
other than normal growth and business transitions and without
éxpansioh to any additional parcels of land, it is hereby-
| ADJUDGED, ORDERED and DECREED that the Complainant's
request for a permanent injunction be and hergby is denied; and
it is further |
| ADJUDGED, ORDERED and DECREED that the transcript of
this métter become part of the record as provided in Rule 5:9(a)
of the Rules of the Supreme éourt of Virginia.

THIS DECREE IS FINAL.

ENTERED THIS 24th day of October , 1977.

/s/ Hon. Burch Millsap
The Honorable Burch Millsap
Circuit Court Judge




ASSIGNMENTS OF ERROR

1. The court erred in refusing to rule that a
landowner, when charged with conducting an industrial use
in a residential zone, must bear the burden of proof in
establishing a nonconforming use as an affirmative defense.

2. The court erred in allowing one nonconforming
use to be changed to a different nonconforming use.

3. The court erred in ruling that the growth of
the defendant's business was not an enlargement or extension
of a nonconforming use as prohibited by law.

4. The court erred in ruling that the construc-
tion on the defendant's property was not an alteration or
extension of the nonconforming buildings as prohibited by

law.
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EXHIBIT 1l
1941 rairfax County Zoning Ordinance, adopted 2/5/41,
effective 3/1/41, Sections III (Agricultural District)
and Section X (Non-conforming Uses)

SECTION IIT

Agricultural District

A. Use Regulations: In any Agricultural Dis-

trict no building or structure shall be erected, altered,
or used, and no land shall be used, unless otherwise pro-
vided in this Ordinance, except for one or more of the
following uses:
1. Farming, dairy farming, livestock and poultry
raising, lumber and sawmilling, and all uses commonly
classed as agriculture and forestry, and uses which
are customarily appurtenant thereto, and which are in
harmony with the character of the neighborhood with no
restrictions as to the operation of such vehicles or
machinery as are incident to such uses and with no
restrictions as to the sale or marketing of products
raised on the premises, provided that no building or
structure for the raising, housing or sale of poultry,
livestock or other animals on a commercial scale, or
sawmill, shall be located less than one hundred (100)
feet from any street, lot or property line.
2. Any use permitted in the Rural Residence District,

and subject to the same conditions in each case as set
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forth in Section IV, A.

3. Any

of the following uses subject to the provi-

sions of Section XII.

a.

b.

BQ

Tourist camps and cabins.

Signs, billboards and other advertising
devices.

Hotels, Tea Rooms and Restaurants.
Automobile filling stations and repair shops
in connection therewith as permitted in the
Rural Business District.

Wayside stands for the sale of products pro-
duced in the immediate vicinity, except the
set back required shall be twenty-five (25)
feet from the nearest side line of the street
or road or fifty (50) feet from the center
line whichever is the greater distance.
Mines (including utilization of any natural

resources), quarries and gravel pits.

Height Requlations: No height regulations

shall apply in the Agricultural District.

c.

Area Regulations: The minimum size of yards

and other open spaces including the minimum lot area per

dwelling shall be as follows, except as provided in

Section XI.
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1. Lot area per structure: No structure shall be

erected or placed on a lot or building site containing
an area of less than one-half (1/2) acre, provided a
larger area is not required by the Fairfax County
Health Unit. The lot shall have width of not less than
one hundred (100) feet, measured at the building set
back line.

2. Building Set-Back Line: There shall be a building

set-back line of not less than seventy-five (75) feet
from the center line or fifty (50) feet from the side
line of the abutting street, whichever is the greater
distance.

3. Side Yards: There shall be on each side of every

building a side yard having a minimum width of twenty-
five (25) feet.

4. Rear Yards: No part of a building shall be erected

within twenty-five (25) feet of the rear lot line.

5. Corner lots and corner clearance shall conform to

provisions prescribed in Section XI.
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Non-Conforming Uses

A. Continuation of Non-Conforming Uses:

If at the time of enactment of this ordinance,
any building, structure or land is being used in a char-
acter or manner or for a purpose or is in a location which
does not conform to the provisions of this ordinance and
which is not prohibited by some other ordinance, such char-
acter or manner of use or purpose or location as then
existing may be continued, and no change of title or pos-
session shall be construed to prevent the non-conforming
use of such building, structure or land as hereinbefore
provided.

B. Termination of Non-Conforming Uses:

No building, structure or land in which a non-
conforming use is abandoned for a period exceeding one
hundred eighty (180) days, or is superseded by a permitted

use subsequent to the enactment of this Ordinance, shall
again be devoted to any prohibited use.

C. Restoration After Damage:

Any non-conforming building, structure, or land
which is hereafter damaged to an extent exceeding fifty
(50) per cent of its then reproduction value, exclusive of

foundation, by fire, flood, explosion, earthquake, war,
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riot, storm, or so-called Act of God, may not be restored,
reconstructed, or used for any other purpose than a purpose
permitted under the provisions of this ordinance governing
the district in which the buildiné, structure or land is
located, except where the floors and/or foundation walls
or agricultural buildings are concrete or other masonry
and not practical to move, or if the non-conforming loca-
tion is necessary to meet the requirements of the other
existing regulations of the County or of the District of
Columbia Health Department.

D. Nothing in this Ordinance shall prevent such
structural alterations as may be necessary to restore to
a safe or lawful condition any part of a building or
structure declared unsafe or unlawful by any duly autho-

rized County Official.
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EXHIBIT 10

1941 Zoning Map applicable to subjec

t property.
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-47
Section 8. Non—-conforming Uses

8.1 The following types of non-conforming'uses may be continued,
and, on the obtaining of a permit from the Board of Zoning
Appeals in accordance with the provisions of Subsection 3
of Section 11.6 any such use may be enlarged to an aggregate
extent, at all times, of not to exceed 25 per cent of the
area of land occupied by such use and to an aggregate extent,
at all times, of not to exceed 25 per cent of the floor area
of the building in which such use is conducted, but not so as
to exceed the maximum building area or floor area prescribed
for the district, and structural alterations may be made in
such building to an aggregate extent, at all times, of not to
exceed 50 per cent of its current appraised value according
to the records of the Supervisor of Assessments.

8.1.1 A one-family dwelling existing as a non-conforming use
in a C~-D or an I district.

8.1.2 A use permitted in a C district of one class, either with
or without a permit from the Board of Zoning Appeals, and
existing as a non—conforming use in a C district of another
class.

T 8.2 Any non-conforming use other than those specified in Section

= 8.1 may be continued but shall not be enlarged or extended
nor shall any structural alteration be made in any building
in which such use is conducted.

8.2.1 Any non—conforming junk yard in any district shall,
within one year after the adoption of this ordinance,
be brought into full conformity with the requirements:
as to fencing that are set forth in the ordinance of
the county relating to the licensing and regulation of
Automobile Graveyards in Fairfax County. This requirement
.shall apply regardless of the location of such junk
yard with respect to any state highway.

8.2.2 Any non-conforming use may be extended to occupy any- part
of a building that was manifestly arranged or designed
for such use at the time of the adoption of this ordinance,
but no such use shall be extended to occupy any land ' ‘
outside such building. Except as provided in Section
8.1, no non-conforming use shall be extended to

~occupy a greater area of land than that occupied by such
use at the time of the adoption of this ordinance.

8.2.3 Nothing in this article shall be deemed to prevent
keeping in good repair a non-conforming building or a
building in which a non-conforming use is conducted,

A-19
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Section 8. Non-conforming Uses - Ctd.

8.2.4

but no such building that is declared by any duly
authorized county official to be unsafe or unlawful by
reason of physical condition shall be restored,-repaired
or rebuilt,

If a building in which a non-conforming use is conducted
is moved for any distance whatever for any reason, then
any future use of such building shall be in conformity
to the regulations specified by this ordinance for the
district in which such building is located. If any
building in which any non-conforming use is conducted
is hereafter removed, the subsequent use of the land on
which such building was located and the subsequent
location and use of any building thereon shall be in
conformity to the regulations specified by this ordinance
for the district in which such land is located.

A non-conforming building or a building in which a non-
conforming use is conducted that is destroyed or damaged
by any casualty to an extent not exceeding 50 per cent

of its current appraised value according to the records

of the Supervisor of Assessments, exclusive of foundations,
may be restored within one year after such destruction

or damage, but shall not be enlarged except as provided.

in Section 8.1. If any such building is so destroyed

or damaged to an extent exceeding 50 per cent of its

value as above, it shall not be reconstructed except

8.2.5.1 for a conforming use; or

8.2.5.2 if the building is used for agricultural purposes
and the floors and foundation walls are of con- -
crete or other masonry and are not practical to
.move; or

8.2.5.3 if the non-conforming location is necessary to
meet any requirement or regulation of the Health
Department of the county or of the District of
Columbia; or

8.2.5.4 if the non-conforming building is a one-family

) dwelling, in which event it may be reconstructed
within one year after the aforesaid destruction
or damage so as to occupy the same space that it
occupied prior to such destruction or damage.

©r any part thereof.
A-20
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Section 8. Non-conforming Uses -~ Ctd. :

8.2.6

If any non-conforming use ceases for any reason for a
continuous pexriod of 6 months or more other than for
reasons beyond the control of the owner of the property,
except for provisions of Section 8.2.5 above, or is
changed to or replaced by a conforming use, the land and

‘building theretofore devoted to such non-conforming

use shall thereupon be subject to all the regulations
as to use for the district in which such land and
building are located, as if such non—conforming use had
never existed.

Any use for the establishment of which a permit from the
Board of Zoning Appeals is required under the use regulations
for a particular district as set forth in the schedule
contained in Section 3, whether such use is existing in such
district at the time of the adoption of this ordinance

or is subsequently established therein on the cobtaining

of such a permit, shall be deemed to be a conforming

use in such district; provided that any subsequent .
replacement or enlargement of such use or of any building -
in which the same is conducted or the construction. of

any additional building for such use beyond the extent
specified in any such permit (or the extent to which

such use existéd at the time of the adoption of this
ordinance) shall be subject to the obtaining of a furtheyr
permit therefor from the Board of Zoning Appeals.

The rights pertaining to a non-conforming use or
building shall be deemed to pertain to the use or building
itself, regardless of the ownership of the land or

- building on or in which such non-conforming use is

conducted, or of such non-conforming building, or the
nature or the tenure of the occupancy thereof.

All the foregoing provisions relating to non-conforming
uses and buildings shall apply to all non-conforming
uses and buildings existing at the time of the adoption
of this ordinance and to all uses and buildings that
become non-conforming by reason of any amendment thereof,
but not to any use established or building erected in
violation of law, regardless of the time of establishment
or erection. However, any error in the location of any
building with respect to required minimum yard dimensions
or maximum percentage of lot area coverage applicable at
the time such building was erected shall not be deemed
to be a violation of the provisions of this ordinance if,

a ly if:
nd only A-21



-50

Section 8. Non—-conforming Uses = Ctd.

8.2.9.1

the foundation and walls of the building are

_completed prior to the time of the adoption of

this ordinance; and

the owner of the building cobtains a certificate
of non-conformity for the purposes of this section

(a) from the Zoning Administrator if the error does
. not exceed 10 per cent of the measurement that
is involved;

(b) from the Board of Zoning Appeals if the error
is greater than 10 per cent of the measurement
that is involved, which certificate shall not
be issued unless said Board finds that the
error will not cause serious detriment to the
neighborhood and will not be seriocusly adverse
to the purposes of this ordinance.

. Upoh a finding of the foregoing facts and a state-

ment of the foregoing opinion with respect to a
particular building, the same shall be deemed to
be a lawful non-conforming building, subject to the
provisions of this Section 8. The Board of Zoning
Appeals shall have no power to vary the application
of any of the limitations specified in the fore-

‘"going proviso.

A=-22
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EXHIBIT 9
Present Fairfax County Zoning Ordlnance, adopted May 19, 1965

30-22.° - Schedule of regulafions. T 7T T s

30-22.1.. . GenewmaL Errect. No building shall hereafter be
s~ o= —- . erected and no existing building shall be moved.
altered, added to or enlarged, nor shall any land -
or building be used, designed or. arranged to be
. used for any purpose other than is included
. among the uses listed in the following schedule as
permitted in the district in which such building
. or land is located, norzna.nymann:rcontraryho _
. any other requirements specified- in this article.
See Zoning - The regulations listed 'in said schedule for each-
Amendment  district are hereby adopted and prescribed for
#232 - | ecach district and shall be.deemed to be the mini-
o mum requirements in-every instance of their ap- -
phcatxon subject to the provmons of other .sec~ : .
t:ons of this chapter. ' ;

4744
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Zoning
Amend.

#232
ADOPTION OF AN AMENDMENT TO CHAPTER 30

(ZONING ORDINANCE) OF THE 1961 CODE OF
THE COUNTY OF FAIRFAX, VIRGINIA
" AS AMENDED

At a regular meeting of «the Boaid of_ Supervisors of Fairfax
County, Virginia, held in the Board Roocm in the Massey Building
at Fairfax, Virginia, on Monday, May 6, 1974, the Board after
having rii-st glven notice of its intention so to do, in the
manner prescribed by law, adopted an amendment to Chapter 30,
(Zoning Ordinance) Article II of the 1961 Code of the County of
Fairfax, Virginia, as amended, said e.mendmgnt 8o adopted being

-~

in the words and figures following, to-wit:

R BE IT ORDAINED AND ENACTED BY THE BOARD OF SUPERVISORS OF
FAIRFAX COUNTY: '

XY




\

- 2 -

Amend Chapter 30 (Zoning Ordinancé) Article II.(Districts Established;
Regulations; Zoning Map), Section 30-2.2.1 (General Effect of the
Schedule of Regulations) to read as follows:

General Effect. No building shall hereafter be erected and
no existing building shall be moved, altered, added to or
enlarged, nor shall any land ar building be used, designed

or arranged to be used for .any purpose other than is included
among the uses listed in the following schedule as permitted
in the district in which such building or land is located,

nor in any manner contrary to any other requirements specified
in this article, ’ .

The setback and yard requirements of this Chaoter, however

$hall NOt apply to telephone boouns and pedestals, underground _
ULilit eoui ment, mailboOXes, bus shelters, DUDLicC o{cvc%e shelters
Or any similar stcruccure or device wnicCh in the opinion of tne

Zoning Administrator are obviously intended to be otherwise Located
in the EuBLIc interest, and are NOT INCONEruous with the aesthetic
standards of the surrounEﬁLarea. -

The regulations listed in said schedule for each district are
hereby adopted and prescribed for each district and shall be
deemed to be the minimum requirements in every instance of their
application subject to the provisions of other sections of this
chapter, C

H
B Y LT SN 1 . DUy ISP

.
L

“

e P il

"GIVEN under my hand this 6th day of May, 1974,

L Jlhoo/

N ) eodore 4. Wessel
Acting Clerk to the Board.

'\
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30-2.2.2 (Cont'd) ONE-FAMILY PISIDEKTIAL 1 ACES. (Fe-1) DISTRICT.

Colurm 1  Uses Permitted By Right:

Same es specified for RE-2.

Colurm 2 Speciel Fermit Uses:

Same as specified for RE-2.

Colurm 3 Minimum Lot Size:; )

Area: ALl lots other than in approved subdivisions
shall have 8 minimum erea of one acre. - In approved
subdivisions, lot arca shall khave an average of one
acre, and the minimum-lot area shall be 40,000 sq.
fto

In subdivisions approved for alternate density develop-
pent, the mirimum lot area shall be 20,000 sq. ft.

Width: Interior lots shall have 2 minimum width
of 150 ft., Corner lots shall heve a minisum width of
175 ft,

In subdivisions abproved for alternate density de-
velopzent, the interior lots shall not have any mini-
mun width.
Column 4  Maximum Percentage of Lot Coverage:
In subdivisions approved for alternate density de-
velopment, the total number of lots shall not cover
more then S0 of the gross acreage of the subdivision
and the maxi=um number of lots per gross acre shall

. no% exceed .92. '
Colwm 5 Maxirum Height of Building:
Same as specified for RE-2,

Colwm 6 Minirum Yard Dimensions and Building Location
Requirements: .

Same as those specified for RE-2 districts, except
Side: In subdivisions appi-bved for alternate density
development a minimum side yard of 12 feet and a total
ninimm . of LO feet.

Column 7 Floor Area: o~

m .

Colizm 8 Minimea Off-Street Parking Space:

Same as specified for RE-2 districts.

.l&76.11 Supp. M1¥, 2-73



30-2.2.2 {Cont'd) Column

9

Other Open Space:

Same as specified for RE-2 districts.

~—— .
———



30-2.2.2 (Cont'd) (X2-FAMTLY RESIDENTTAL 2 ACRES. (3E-2) DISTRICT.
e Colimn 1 . Uses Permitted By Ragat:

s X Accesso-y buildings end uses as speciried in
. section 30-3.2.
- S 2. ALl egricultural uses,
. . - Automcbile parking as specified in aecticas 30-3.12
Amended by ZO g‘l and 30-3.10,

H9n-aannns*ensqmuP4nnr-preﬁeeaﬁeﬂei-eﬁﬁhanr
Amendment # 250 « Offices for foundations formed for-the prozotion -
. J . of the performing arts in facilities ;.dtﬁnﬂl’:}:‘.r-

- . fax unty which are owned by the lation a
Amended by ZOnJ.ng Sem::e, srovided, that:

285 "
Amendment # (1) ‘No such use shall be mintained for.a Peﬂ“
: .t o e of more than 12 months.

- (2) Such use shall de condudted in 2n exiscing

. ‘ - atructure located within one nile of the

T ' facility in which the performances proxoted
will occur. .

(3) HNo rmore than 6 employees of said foundation:
shall be employed in such office at any one
time,

One-family dwellings. ’
Public uses, except fire sta:iors. subject to
" approval or a site plan of each desvelopment.
Sawmilling of timber grown on the same property.
Signs as spesified in Article 16 of this éhapter.
Soil removal but only as follows:
* a. Removal from an R district of sod and soil
. to a depth of not more than eighteen inches
-t " and over an area not exceedipg 5,0C0 square
N . feet;. or
. b. Removal or excavation necessary for con-
S struction when in accordance with an ape
R proved site plan or approved plans and
- profiles for a subdivision when such ap~-
proval has been obtained in ‘accord with
- the provisions of this Code.
¢. Cradinp of land in z2ccord with a grading
plan approved by the director, which grad-
ing plan shall provide for even finisked
rrades which meet adjacent properties!
Frades and do not substantially alter
natural drainage, and whiech plans include
siltatizsn and erecsion control-measures cone
.forming with section 17-7a of this Code.
. Any other rrading, excavating, nining and/er
- . burrowinm of iand not listed above shall e
S : . peraitted only in accordance with the provi-
: . . sions of section 30-7.2.1 of this. chapter.
19. Wayside sStands for the sale o.\apricultural pro-
* duets grown in the i::cdiutg vieinity, or products
. - of any home occcupation gonducted cn the sa= property.
11, KXeeping of 1ivestock, fowl, and animals ferae
neturae cn any lot not less than two ecres in area,
provided, hovever, thet such minirmm area shell

not be deexmed to limit the keepirs of radbbits,

-bomsters, mice, guinea pigs, and other similer-

" such seell animels, or Birds or fowd, for per'cnal
. use or enjoymant, vhzn Such enimals are not “ept

*

D~ oW
.

876.6 - Supp. 717,

N
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30-2.2.2 (Comt’d) . . for sale or other comsercisl. yurpcse, and 2usther .
praddedthatmchaai:ﬂs,birdsatcwlm .
cenfined t2 the interios of the dwelling or
other permitted accessory building not designed

' . .rorthepm:ypuposeotkeemgmchm:ds,

. ot birds or fowl.

: 12. Guest house as an accessory buildins loca.ted on,
a lot not less than two acres, .

' 376.6a o T Supp. A7, 2-73



. 0=2.2.2 {Cont'd) 13.. Construction or bullding material yard, ﬁmzded that:

. (a) no such yard shall be maintained for a period
. ; . in excess of 1B menths unless such $inme de
Ce . : extended by the Bowrd of Zoning Appeals,
: . T (b) such yard serves only ths recorded subdivisiom
PR : . within vhich it iz located or sdditional
E . . secticns therect,
A .. *(e¢) no particn of such-yard iz closer than 150
I o " feet to any dwelling not occupied or leased
Lt - ‘by the cimer of the subdivisicn and not
. . peaTer than ‘50 feet to the right of way line
. : . of ‘any public road or sirect existing pior
e " o to the recordaticn of the subdivision semd.
o e ) + . by such yard, and provided furthsr 4f such °
e Lt Mhtabcuedinmecncavlﬂxthc
T * then no portion thereof shall de closerthm
' 300 feet to any dwelling not owvned or lassed .
. . by the owvner of the subdivisica ant not nearer -
. . o than 100 feet to the right of way line of axy
: . . public road or street existing prior to the
. : Tecordation of the subdivisien served by

= {d) a1l azeas of such yard and access thereto are
- . treated or kept in such a manner as to prevent
dust or debris frem blowing or spresding ento
the property of another or onts amy pubdlie
Toad or right of vay, and are maintained in.
a clean and orderly manmer, and building
. . -7 matarial and comstructicn residue snd debris . .
are not per=itted to ascmlats. . - c
) (e) 221 vuildings, materials, supplies and debris
ave epletely removed froa such yard within: :
€0 days frcm the date of cocpletion of tha .
a3t tuilding to be constructed:in the subdie
vision or within £0 days fIcm the dats active -
consiructicn within the subdivision is dis-
a centimued, vhichever ocecurs first, The use
. of tesporery office facilities and the

—_— . . '] storage of building materials, surplies and
C . - . constzucticn equipment on a lot for use-in
. Add 15, - See connection with the erecticn of a stzucture
. or structures thereon, for vhich a bduillding -
Zo,m-ng Al:nendment per=it bas been issued, or comstructiem :
£222 * " otherwvise suthorized, sad during the actual
J . . constzuction of sn.d;:tnemmac::t smmcm:,
- - are permitted uses not ect to .
Delete 15 ° See parzgriphs 8., D., and C,,. beveof, |
zomg 15, Pamily day care homes. -

Amendment #260
Columm 25 syed.d. Perxit Usus

: Amended by ZOm.ng Wﬂ&r&sﬁ%

- Amendment '"'215 P N ‘,:_,g_" R e g e e a3t owed—under—oposiad
' . B76.7 . S " swp. n1, 2-713 -
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30-2,2.2 (Ccnt'd) Column 3 Minimm Lot Size:

Avea: "All lots other than in spproved mubdivisicns shall -~ & -
°  bave & minimm ares.of two acres, In spproved subdi= e
* visicns, lot ares shall bave an average of two acres,
-ndmunannzotuumuemzymm SRR
squaze feat.

In mbdimimc spproved for alternate dansity davelope - Ceataede
. mont, the ninimm lot area shall be 40,000 square fect. - - .

Width: Interior lots sball bave s minizm width.of
two hundred feet, Corner lots shall have a niniema
width of tvo Iundred twenty-five feet.

_ In subdivisions spproved for alternats density |
. . .develcmment, interior Jnhs ahall not ham any minirsm
-7 wldth,

Coluzm & 'Mﬁmmﬁa@ ctm'com-m-
nsnbdiﬂ:iou:pprnred fordtemtemutyde-
velomment, the lots shallnot cover more than 48% of

the gross acresge of the suhdiviszicn, snd the maximm
ouzber of lots per gross acre shall not exceed 47,

Colizm 5 mﬁm&i@tdm

Dwellings: 35 feet
Bnﬂd.tnga used ad.u:in];f for agricultural purposes: MR

Other buildings: bsreet,pzmidedth:thdlﬂne
nay be erected to & maxizum height of ninety feat if -
) . 4t 4s set back from every street and lot line, 4n .
i . ] . addition to each of the required minimm yard dimens -
. sicns, a distance of not less than two feot for each .
.mrm«mmtmtztmmrmuw

A . foot 1izit,
\mended by - " Colmm 6, Mindirum Yard Dimersions nnd Building mucu
’oning Amendment . Requiresents: . -
£316 ° . - nmec:mroumsmm-mbemwa

- séisuneeothuthaamo:eetnammnm
a.. mmuctm-medrummmm;mu
scals and all other structures used for the confining
or shelter of amy poultry and livestock and any
structures used for the confining or shelter of
four or more dogs but excluding dogs of less than
e . four mentha of age; except that any atrncture
© I used for the confining or sheltar of horzes or .
. . .- ) poniss may ba located not less than twenty feet -
from the Tear lot line and forty feet fram the
-side line cn so 2000 square feet of land or more.

St e ET T 6.8t L T L Tsupp. M7, 2T
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30-2.2,2 (Cont'd)

b. Al structures used in conmection with sawmilling,

Front: 50 feet from the front lot line or 75 feet
fram the center line of the abutting street, whichever
is greater,

Wayside stands: above dimensions less 25 ft.

In subdivisions approved for altermmate density development
front yards shall be a minipnum of 30 feet fram the

front lot line where facing on a local street with

50 feet of right of way or less, and a minimum of L5
feet where facing on a local or major thoroughfare

with 60 feet of right of way or more.

Side: 20 feet »

In subdivisions approved for alternate density develop-
ment, a minimum side yard of 15 feet and a total minimm
of 40 feet shall be provided.

Rear: 25 feet, except corner lots, which setback
shall be the same as side yard requirements,

Column 7 Floor Area:
NR
Columm 8 Minimm Off-Street Parking Space:

‘1. For dwellings: one spa‘ce for each dwelling unit.

2., TFor churches: one space for each 5 seats,

3. For all other uses: a total mmber of spaces
sufficient to accommodate the vehicles of all
employees of the establishment, plus those of all
versons who may be expected to visit the same at
any cne time, as determined by the board of zening
appeals with respect to any use for which a
permit from said board iz required and by the
Zoning Administrator with respect to all other
uses; subject, under either procedure, to eny
requirements adopted by resoluticn of the Planning
Cammission in accordance with the policy as to
automobile parking space set forth in secticas
30-3.10 and 30-3.11.

Colwm 9 Other Open Space: . .
1. Minimm off-street loading space:

(a) For dwellings: NR )
(b) ALl other uses: Sufficient space to provide

476 .9 : Supp. "#16, B8-T2




30-2.2.2 (Cont’d) on the lot for all loading and unloading of goods
or persons, in connection with the use, as deter-
mined by the board of zoning appeals with respect
to any use for which a permit from the said board
is required and by the zoning administrator with
respect to all other uses, subject, under either
procedure, to any requirements adopted by resolution
of the planning comission in accordance with the
pelicy as to off-street loading space set forth
in sections 30-3.10 and 30-3.3.11.

2, Adequate space for drainage, as determined in
accordance with the provisions of section 30-3.6.

Amghded by MWMMW

Zoning veiopmente-riniom—of-J-acres—of-open—opace——ohail- ;
- ‘te-provided—-in-one—continuons—parcel-of—tend-with—=o :

Amendment #305 :

In cases vhere the belance of land not contained in
lots and streets is needed by the County of Fairfax
for school sites, parks, recreational areas, highways
or flood plains, the location as determined by the
County Planning Engineer, and such land i3 suitable
in size, shape, condition and topography, and such
needed purpose as determined by the County Plaaning
Engineer of Fairfax County, then this land shall be
deeded to Fairfax County for such purpose.

The Planning Engineer may, however, approve the balance
of the land not contained in lots and streets to be
conveyed to & non profit corporate ownership authorized
under the laws of Virginia, provided that the owner

or developer presents a plan, proper agreements, cove-
nants, acceptable to the County for the development
and maintenance of the open land. The members of

such ncn profit corporate ownership shall be the owners
of all the lots in the subdivision and seid land to be
held and used for the recreationsl purposes for the
owners of the said subdivision lots., Covenants shall
provide that assessments, charges, and costs for the.
maintenance of open space, whether made by the cor-
porate ownership or the County, shall conatitute a

pro rata lien upon the individual lots of the
subdivision, second only to taxes, and any bona fide
duly recorded first trust lien on each lot.

Cpen space not contained in lots and streets shall not

be denuded, defaced nor otherwise disturbed in any

manner at any time without the approval of the appropriate
County Departments and in concurrence with the o:unty
Planning Engineer. k

476,10 Supp. #16, 8-72




Zoning . : : : .
+2end. ..
#215

ADOPTION OF AMENDMENTS TO CHAPTER 30
(20NING ORDINANCE) OF THE 1961 CODE OF
THE COUNTY OP FAIRPAX, VIRGINIA,

AS AMENDED

At a regular meeting of the Board of Supervisors of Fairfax
County, Virginia,-held in the Board Room in the Massey Building,
at Fairfax, Virginia, on Monday, May 7, 1973, the Board, after
having first given notice of its intention 5o to do, in the
manner prescribed by law, adopted amendments t> Chapter 30,
(Zoning Ordinance) of the 1961 Code of the Couaty of Fairfax,
Virginias, as amended,®said amendments so adopted being in the :
words and figures following, to-wit:

Amend Article II, Section 30-2.2.2 (Schedule of Regulations),
Column’' 2 (Special Permit Uses), 'of the RE-2 District so as to
read as follows: :

‘Column 2 Special Permit Uses:-

Tae uses comprised within Groups 1I, IXIX, IV, V, VI,

- VII, VIII, IX and thcse Group X uses permittad in R
distriets as set forth in Article VII of thii: Chapter
may be allowed under Special Use Permits,




E

d’
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ADOPTION OF AMENDMENT TO CHAPTER 30
(ZONING ORDIRARCE) OF THE 1961 CODE OF
THE COUNTY OF FAIRFAX, VIRGINIA,

AS AMENDED

At a regular meeting of the Board of Supervisors of Fairfax
County, Virginia, held in the Board Room in the Massey Building,
at Pairfax, Virginia, on Monday, October 1, 1973, the ﬁou-d after
having first given notice of its intention ao to do, in the manner
prescribed by law, adopted an amendment to Chapter 30, (Zoning
Ordinance) of the 1961 Code of the County of Fairfax, Virginia, as
amended, said amendment so adopted being in the words and figures
following, to-wit: '

BE IT ORDAINED BY THE BOARD OF SUPERVISORS OF FAIRFAX coum,
VIRGINIA: .« -

Amend Chapter 30 (Zoning Ordinam:e) of the 1961 Cocde of the County
of Fairfax, Virginia, as amended, as follows:

Amend Article II, Section 30-2.2.2 (Schedule of Regulations
. Column 1 of the RE-2 District by adding thereto & new item to
read ag follows: s

15. One-family dwellings under the ﬁori:ontll Property
g Act of Virginis, nub:)ect to site plan approval for
each develomnt.




Zoning
Amendment
#250

ADOPTION OF AN AMENDMENT TO CHAPTER 30
(ZONING ORDINANCE) OF THE 1961 CODE OF
THE COUNTY OF FAIRFAX, VIRGINIA,
AS AMENDED -
At a regular meeting of the Board of Supervisors
of Fairfax County, Virginia, held in the Board Room in the
Messey Bullding, at Fairfax, Virginia, on Monday, June 23,
1975, the Board after having firat given notice of its ‘
intention so to do, in the manner prescribed by law, adop ted
an amendment to Chapter 30 (Zoning Ordinance), Article II
(Schedule of Regulations) of the 1961 Code of the County
of Fairfax, Virginia, as amended, gaid amendment so adopted
being in the 'words and figures following, to-wit:
BE IT ORDAINED BY THE BOARD OF SUPERVISORS OF
- PAIRFAX COUNTY: .
Amend Article II, Section 30-2.2.2 (Schedule of Regulations),
Column 1 of the RE-2 district,  Item 4, to read as rollouéz
4, Home Occupation, ‘
GIVEN under my' hand this 23rd day of June, 1975.

Eée{ égcox gegéger =
Clerk to the PBoar .
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ADOPTION OF AN AMENDMENT TO CHAPTER 30
(ZONING ORDIMANCE) OF THE 1961 CODE OF
THE COUNTY OF FAIRFAX, VIRGINIA,
AS AMENDED
At &8 regular meeting of t.he'Board of Supervisors of
Fairfax County, Virginia, held in the Board Room in the
Massey Building, at Fairfax, Virginia, on Wednesday,
September 3, 1975, the Board after heving first given
noticejyof its intention s0 to do, in the manner prescribed
by law, adopted an amendment to Chapter 30 (Zoning Ordinance),
of the 1661 Code of the County of Fairfax, Virginia as
amended, said amendment so adopted being in the words and
figures following, to-wit:
BE IT ORDAINED EY THE BOARD OF SUPERVISORS OF FAIRFAX COUNTY:

Amend Article II, Section 30-2.2.2 (Schedule of Regulations), éolump 1

"of the RE-2 District, Paragraph 1S, by deleting that paragraph in-its
-entirety. ’ .




Zoning
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ADOPTIOR OF AN AMENDMENT TO CEAPTER 30
(Gotc o) o e e
AS AMENDED
At a regular meeting of the Board of Supervisors of Fairfax
County, Virginiz, held in the Board Room in the Massey Building,
at Feirfex, Virginiez, on Monday, January 10, 1577, the Poard
_ after baving first given notice of its intention so to do, in
the manner prescribed by law, adcpted an amendment to Chapter 30
(Zoning Ordinesnce), of the 1961 Code of the County of Fairfax,
Virginis, as. amended, sald amendment 50 adopted being in the -
words and figures following, to-wits
EE IT ORDAINED BY THE BOARD OF SUFERVISORS OF FAIRFAX COUNIY:

Amend Chapter 30 (Zoning), Article II, Scction 30-2.2.2
{Schedule of Regulations), Column I (Uses Permitted by Right)
of the RE-2 District by rewording item #i to read as follows:

4, 3ome Occupation as defined, sudject to approval of
each occupation by the Zoning Adminigtrator,




Zoning Amen1
#305 .

ADOPTION OF AMENDMENT TO CHAPTER 30
(2O0NING ORDINANCE) OP THE 1961 CODE OF
THE COUNTY OF PAIRPAX, VIRGINIA,

AS AMENDED -

At a regular meeting of the Board of smemsors‘ of Fairfax
County, Virginia, held in the Board Room in the Massey Building, i
at Pairfex, Virginia, on Monday, July 11, 1977, the Board,
after having first given notice of 1ts intention so to do, in the
manner prescribed by law, adopted an amendment to Chapter 30
(Zoning), Article II of the 1961 COde of the COunty of PFairfax,
Virginie, as amended, said amendment 80 adopted being in the '
words and figures following, to-wit: ' ' '

BE IT ORDAINED BY THE BOARD OF SUPERVISORS OF FAIRFAX COUNTY:-
Amend Chapter 30 (Zoning), Section 30-2 2.2 (RE-2, Column 9)

as follows:

In subdivisions approved for .alternate density
development, a8 minimum of three acres of open space
shall be provided in one continous parcel of land o
with a minimum depth and width of fifty feet and . !
an average of 200-feet, except that only the Board )
of Supervisors may -permit minor deviations in the .
‘minimum requirements with appropriate proffered -

. conditions if it finds "that it will further the .
- intent of .the Zoning Ordinance, the applicable . :
comprehensive plan, and other adopted policies.

GIVEN under my band this 11th.day of July, 1977.

éthel Wilcox Register
_Clerk to the Board
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ADOPTION OF AR AMENDMENT TO CEAPTER 30
{20RING ORDIRANCE) OF TEE 1561 CODE OF
TEE COURTY OF FAIRFAX, VIRGINIA,
AS AMENDED
At a regular meeting of the Board of Supervisors of Fairfex:

Covnty, Virginia, held in the Board Roem in the Hassey Building,
at Peirfax, Virginia, oa Tuesdey, October J.l,'. i977, the Board
after having first givea notice of its inteation so to do, in the
panner prescribed by law, adopted an emencdment to Chapter 30 (Zoning

Ordinance), of the 1961 Code of the County of Fairfax, Virgizis, as

a:nend;zd, said amendment s0 adopted being in the words and figures
. following, to-wit:

EE IT ORDAINED AND ENACTED BY TEE BOARD OF SUPERVISORS OF
FAIRFAX COUNTY:

) : i
Azend Article II, Section 30-2.2.2 (Schedule of Regulations), Coluzn 6
of the RE-2 District, to read es follows:

Columa 6 Minimum Yard m:gensions and Building Location Regquirements:

1. .-None of the following structures shall be located at a
digtance of less than one hundred feet (100') from all

property .li.nea:
2. A1l structures used in connectioa with sawmilling,

Y. * A1 structures used in connecticn with agriculture
on a commercial scale. .
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2.

3.

Ce

Wayside stands shell be not less than twenty-five feet
(25') from 211 property lines.

-2-

All structures used for the coafining or sheltering
ofniany poultry or any livestock, except horses and
ponies.

Structures used for the confining or sheltering of horses
or poales, not involving a riding stable as defined, shall
be on lots of not less than 80,000 square feet, and shall
be not less than twenty feet (20') from the rear, and forty

feet (40') from 211 side property lines. .

The keeping of dogs, other than as a keanel under the
provisions of Group VII of this Chapter (Section 30-7.2.8.1.1),
shall be in accordance with the following:

a.

b.
c.
d.

.r.

e

Two (2) dogs may be kept upon any lot without restriction

. be counted.

as to area or setback.

Four (4) dogs may be kept upon any lot of 12,500 square ‘
feet or more subject to the provisions of subparagraphs
(d) and (e).

Six (6) dogs may be kept upon a lot of 20,000 square
fegt(o§ more subject to the provisions of subparagraphs (d)
end (e). ‘

When four or more dogs are kept upon any lot of 12,500
square feet or more, such dogs shell be kept not less
than twenty-five feet (25!') from all property lines.

Additional dogs above the six (6) allowed in paragraph ¢
ebove mey be kept, provided that, in addition to the
requirements of paragraph d above, the setback 1s
increased ten feet (10') not to exceed a maximum of one
hundred feet (100'), end the lot area is increased 1C,CC0
square feet for each additionel two (2) dogs.

In counting the number of dogs upon a lot, only those
dogs which have attained the age of six (é) months shall

The word "kept," as used in this Section, shall mean
any enclosure or structure used to house, shelter, restrain:
or exercise dogs, but shall not mean a dwelling or a feace .
constructed to demarcete a property line. : )
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Hothing in this Chepter shall be construed to determine the type of
license required for dogs under the provisions of Chapter 41 of this

‘Code.,

5. In subdivisions approved for alternate density development,
the following setbacks shell apply: .

e, Froant: Thirty feet (30') from the froat property line
facing on a local street with fifty feet (50') -
of right-of-way width.

b. Side: Fifteen feet (15') minimum setback, and the

total .of the two side yards uﬂgn thet lot shall
not be less than forty feet (40%),

c. Rear: Twenty-five feet (25').

§. For all other buildings, structures or uses, the following
setbacks shall apply: .

a. Froat:- Fifty feet (50') from the froat lot line or
seventy-five feet &:{f') from the center line of the
ebutting street, whichever is grezter.

b. Side: Twenty feet (20').

c. Rear: Twenty-five feet (25').

~

GIVEN under my hand this 1lth day of October, 1977.




Sec. 30-4. Xonconforming uses.

304.1.

30-4.1.1.

30-4.1.2.

30-4.2.

30-4.2.1.

Uses which may be continued and enlarged. The
following types of nonconforming uses may be
continued, and, on the obtaining of a permit
from the beard of zoning appeals in accordance
with the provisions of subsecticn 30-6.7, any
such use may be enlarged to an aggregate ex-
tent, at all times, of not to exceed twenty-five
per cent of the area of land occupied by such
use and to aggregate extent, at all times, of not
to exceed twenty-five per cerit of the floor area
of the building in which such use is conductad,
but not so as to exceed the maximum building
area or floor area prescribed for the district,
and structural alterations may be made in such
building to an aggregate extent, at all times, of
not to exceed fifty per cent of its current ap-
praised value according to the records of the
supervisor of assessments:

A one-family dwelling existing as 2 nonconform-
ing use in 2 C-D or an 1 district.

A use permitted in a C district of one class, either
with or without a permit from the board of zon-
ing appeals, and existing as a nonconforming use
in a C district of another class.

Uscs which may be continued but rot enlarged. Any
nonconforming use other than those specified in
subsection 30-4.1 may be continued but shall
not be enlarged or extended, nor shall any
structural alteration be made in any building in
which such use is conducted.

Any nonconforming junk yard in any district
shall, within one year after the adoption of this
chapter, be brought into full conformity with the
requitements as to fencing that are set forth in
chapter 3. This requirement shall apply regardless

of the location of such junk yard with respect to
any state highway.

Any nonconforming usc ‘may be extended to oc-
cupy any part of a building that was manifesily
arranged or designed for such use at the time of
the adoption of this chapter, but no such use shall
be extended to occupy any land outside such
building. Except as provided in subsection 30-4.1,
no nonconforming use shall be extended to occupy
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30-4.2.3.

30-4.2.4.

a greater area of land than that occupied by such
use at the time of the adoption of this chapter.

Nothing in this section shall be deemed to pre-
veirs keepiig in goud repair 2 tiouconiorming
building or a building in which a nonconforming
use is conducted, but 1o such building that is de-
clared by any duly authorized county .official to
be unsafe or unlawful by rcason of physical con-
dition shall be restored, repaired or rebuilt.

If a huilding in which a nonconfurming use is
conducted is moved for any distance whatever for
any reason, then any future use of such building
shall be in conformity to the regulations specified
by this chapter for the district in which such -
building is Jocated. If any Dbuilding in which any
nonconforming use is conducted is hereafter re-
moved, the subsequent use of the land on which
such huilding was located and the subsequent lo-
cation and use of any Luilding therenn shall be
in conformity to the regulations specified by this
chapter for the district in which such land is lo-
cated.

A nonconforming huilding or a building in which
a nonconforming use is conducted that is destroyed
or damaged by any casualty to an extent not ex-
ceeding fifty per cent of its current appraised
value according to the records of the supervisor
of asscssments, exclusive of foundations, may be
restored within one vear after such destruction or
danage but shall not be enlarged-except as pro-
vided in subsection 30-4.1. If any such building
is so destroyed or damaged to an’extent exceed-
ing fifty per cent of its value as above, it shall not
be reconstructed except : .

(1) For a conforming use.

(2) If the building is used for agricultural -
purposes and the floors and foundation walls
are of concrete or other masonry and are not
practical to move.

(3) If the nonconforming location is neces-

sary to meet any requiremient or rcgtlation of
the healih department of the county or of the
District of Columbia.

(4) If the nonconforming building is a one-
family dwelling, in which event it may be recon-
structedd within one year after the aforesaid de-
struction or damage so as to occupy the same
space that it occupied prior to such destruction

or camage or av. aart theracf,
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30-4.2.6. : confori 5 ses—foF

)
Amended by hreerrspertad-of-she -
Zoning x -t
Amendment . ertye: f t5i f—srthsee-
#290 mn-—:)-e-é—:’—r,—or—s—chqfrge&-—te—ef—fephced-{ay-a
e tiser—tl : 54
' - - $ b. : : - .
* c‘- - p S
esststed:
30-4.2.7. Any use for the establishment of which a perinit

from the board of zoning appeals is required un-
der the use regulations for a particular district as
set forth in subsection 30-2.2.2, whether such use
is existing in such district at the time of the adop-
tion of this chapter or is subscquently established
therein on the obtaining of such a permit, shall be
deemied to be a conforming use in stch district;
provided, that any subsequent replacement or en-
largement of such use or of any building in which
the same is conducted or the construction of any
additional building for such use beyond the ex-
tent specified in any such permit (or the extent
to which such use existed at the time of’ the adop-
tion of this chapter) shall he subject to the ob-
taining of a further permit thereior from the
board of zoning appeals.

30-4.2.8. The rights pertaining to a_nonconforming use or
building shall he deemed to pertain to the use or
building itself. regardless of the ownership of the

Iand.or building on or in which such noncon-
forming use is conducted or of such nonconform-
ing building or the nature or the tenure of the nc-
cupancy thereof.

3G-+.2.9, All the foregoing provisions relating to noncon-
forming uses and bhuildings shall apply to all non-
conforming uses and buildings existing at the time
of the adoption of this chapter and to all uses and
buildings that become uonconforming iy reason
of any amendment thereof, but not to anyv use es-
tablished or building erected in violation of law.
regardless of the time of establishment or ercction.

30-4.2.9.1. ADDITIONAL PROVISIONS CONCERN-
ING ERRORS IN LOCATION OF RUIILD-
INGS. However. any error in the location of
any huilding with respect to required minimum
vard dimensions or maximum percentage of
lot area coverage applicable at the time such
building was erected shall not be decmed to
be a violation of the. provisions of this chapter



~—e .,

if and only if: :

(1) The foundation and walls of the build-
ing are completed prior to the time of the
adoption of this chapter : and

(2) The owner of the building ohtains a
certificate of nonconformity for the purposes
of this section : '

a. I'rom the zening administrator if the
error does not exceed ten per cent of the
mcasurement that is inyolved.

h. From the board of zoning appeals if
the error is greater than ten per cent of
the measurement that is involved, which
certificate shall not be issued unless the
board finds that the error will not cause
serious detriment to the neighborhood and
will not be seriously adverse to the pur-
poses of this chapter.

Upon a finding of the foregoing facts and a state-
ment of the foregoing opinion with respéct to a
particular building, the same shail be deemed to
be a lawful nonconforming building, subject to
the provisions of this article. The board of zoning
appeals shall have no power to vary the applica-
tion of any of the limitations specified in the fore-
going proviso. (5-19-635.)

Zoning
Amend,
#290

ADOPTION OF AN AMENDMENT TO CHAPTER 30
(ZONING ORDINANCE) OF THE 1961 CODE OF
THE COUNTY OF FAIRFAX, VIRGINIA
AS AMENDED
At a regular meeting of the Board of Supervisors of Fairfax

County, Virginia, held in the Board Room in the Masszey Building,
at Fairfax, Virginia, on Tuesday, Pebruery 22, 1977, the Board
after having first given notice of its intention so to do, in
the manner prescribed by law, adopted an amendment to Chapter 30
(Zoning Ordinance), Section 30-4.2.6 of the 1961 Code of the
County of Fairfax, Virginia, as amended, sald amendment so

adopted being in the words and figures following, to-wit:
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BE IT ORDAINED BY THE BQARD OF SUPERVISORS OF FAIRFAX
COUNTY ¢

Amend Chapter 30 (Zoning), Section 30-4.2.6 as follows:
Section 30-4.2.6,

If any nonconforming use ceases for any reason for a
continuous period of two years or more other than for reasons
beyond the contrecl of the owner of the property, except for
provisions of subsection 30-4.2.5, or is changed to or replaced
by a conforming use, the land and building theretofore devoted
to such nonconforming use shall thereupon be subject to all the
regulations as to use for the district in which such land and
building are located as if such nonconforming use had never
existed. )

GIVEN under my hand this 22nd day of February, 1977.

il D) A
cox negiste
Clerk to the Board
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EXHIBIT 8
Applicable Zoning Map for subject
property under existing Zoning Ordinance
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EXHIBIT 13
Building Permit for Porch, 1959

~ el
g //’_ .

Ver SCTEPANCE
LAY Huwata iored bl I

] )
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e R pErT e ..)/'\ P72
~—— COUNTY OF FAIRFAX,  {GIN!A

CFFICE OF THE BUILDING [NSPECTOR

Application for Building Permit

A\ .
i Totl suuw‘ T Aller or Repair (] Add fo (] Demolish (1_Move (1 (]
DIRECTIO . ' DESCRIPTION’
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§’5 Street, 0164y 3% C clal- 0 Industricl OO
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LN e w0y
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. ., weo o o . rom
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é 2 - 8 1st Floor .~
Bl ks — | 2nd Floor e Other! S
— = - Molericl of Interior Walls.. Jau' a«.;&,ﬁ' —
S| Nome ) :ﬁ.r J z HEAT: Gos(Q oilg HotAir(Q ot Water [J
G R i::"‘ Boiler O Alr Conditioner OJ Sprinkler O
] Ader @7@ et ROOF: Flat([] Pitch [} Shed B — oo oo
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Fire District
/, [E KT oy G0
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GL. S-9020 P (Y-S L . .
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Building Permit for Additional Room, 1974 '
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Nt . EXHIBIT 28 :
" Prash Collection Permit, 1975~ -

COMMONWEALTH OF VIRGINIA
‘COUNTY OF FAIRFAX
FAIRFAX,.VIRGINIA 22030

DEPARTMENT OF PUBLIC WORKS
DIVISION OF SOLID WASTE

APPLICATION FOR PERMIT TO REMOVE AND/OR TRANSPORI
REFUSE IN FAIRFAX COUNTY, VIRGINIA

The undersigned hereby makes application for a permit to'engage in the
business of collection and/or transporting of refuse.

It is agreed that the above operation will be conducted in accordance with -
rules and regulations set forth in the Code of the County of Fairfax, Chapte

14, Garbage, Trash and Refuse, adopted by the Board of Superv1sors, July 28,
1971- . ,

.- go— cw_ . ——

1t is agreed that the undersigned WIIl pay all dlsposal charges accrued thror
use of a Fairfax County operated cr associated dlsposal site..
1. Name of Firm, Company, or Corporatlon Blg "K® Trash Serv1ce
2. Owner of Firm/or Parent Company Browning~Ferris Industrles
3. Business Address__ 6600 Sydenstricker Rd. | .
4.*Mailing Address P. O. Box 548, Springfield, Va. 22150
™ 5. Business Telephone Res. L455-9020; Comm. 455-2032

" . 6. Business office staffed during normal business
hours with authorized agent of applicant yes X no

7. Number of Permits Required (one for each vehicle) 22 K
8. Rates and Charges for Collection ‘ . N

Collection . . | Commercial

Curb " Curb Backdoor |Backdoor| Industrial
once/wk| twice/wk | once/wk. [twice/wk |Multi~family] Other

Type of Service
(Check those you

offer) X X
- Rate to be Charged . i
‘Minimum $6.50 . 85,50 Nt
Maximum $7.50 $6.5d
Rate to be charged
for Specials
o )
“~ Comments : - ' o ==
| a-56 - Pl Exh#28

5/ 2%/ 7~
\, UC/(I'-&-; . e



10.

11.

.12,

13,

\.J

14,

S T D

Name and address of Bonding Company Roseberry Bondlng Co.
10L30 Main St., Fairfax Va. 22030

Amount of Bond $ 30 000.00 Date of Bond 8-31-75 - 8-31-76

Name and address of Liability Insurance Company nghlands Ins. Co.

600 Jefferson St., Houston, Texas 77002

~ Policy Number GA821625

-If company has only one truck. list name and telephone number of anothe

company licensed in Fairfax County that will act in a back-up capac1ty.

Name- N/A ‘ ',i ' ' Telephone

Number of reserves or back-up trucks

Refuse business- Full Time X Part Time

Previous refuse collection experience: ' . -

Where: -

When:

How long: _

Attach customer list to application sheets. (Contains name and addres.
of customer, rate to be charged, and type of service).

060175-2
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Name of Firm: /}3 kﬁ;z FQEOY 5’4?,3';\4“(7/4‘[//
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W, S. HUTCHIsnw
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U ' ‘~) EXHTBIT 29 - %;>,
Trash Collection Permit, 1974 -~

COMMONWEALTH OF VIRGINIA

COUNTY OF FAIRFAX

FAIRFAX,VIRGINIA 22030

DEPARTMENT OF PUBLIC WORKS
DIVISION OF SOLID WASTE

APPLICATION FOR PERMIT TO REMOVE AND/OR TRANSPORT
REFUSE IN FAIRFAX COUNTY, VIRGINIA

- The undersigned hereby makes application. for a permit to engage ln the

business of collection and/or transporting of refuse.

It is agreed that the above operation will be conducted in accordance with
rules and regulations set forth in the "Solid Waste Collection Ordinance"”
of Fairfax County adopted by the Board of Supervisors, July 28, 1971.

1. Name of Firm, Company or Corporation BIG K TRASH SERVICE

2 . q! &E E fl[?é Flm/or Parent cOmpany BRO‘NING-FERRIS IN DUS TRLS INC
4. ﬁggiégzigddress 6600 Sydensp21CRer Rd?’ Burke, Va. 22015
s .

. Business Telephone A455-9020, 455-2032, 455-5730 -

6. Business office staffed during normal business -
hours with authorized agent of applicant yes X _no

7. Number of Permits Required (one for each vehicle) 22 4y ph
8. Rates and Charges for Collection '

. Commerciél
Collection Curb Backdoor| Industrial |Other
Multi-Family

Type of X ‘ X
Service ' :

Rate to be Chérged
Minimum $6 .50
Maximum undeﬁermined

Rate to be Charged
for Specials $5.00

Minimim

Rate to be Charged
for Leaves/Other

Comments:

We do not wish to set a maximum reszdentlal rate because of the
current inflationary trend.
Commercial and Industrial rates vary greatly; they are available =4

upon requesL_) A-6l Pl EY h H39
JI{EJ#J”72%?;f



‘O

9. Name and Address of Bonding Company JTaylor & Clark Insurance Services

N 7254 Maple Pl., Annandale, Virginia 22003
Amount of Bond $ 30,000.00 Date of Bond
10. Name and Address of Liability Insurance Company:Hnglands Insurance Co.

Cullen Center Bank Bldg., Houston, Texas 77002

11. Complete:

AREA

AREA OF COLLECTION OPERATION

SUﬁDIVISION

- SECTIONAL GRID NUMBER

North Springfield North Soringfield
Sprinefield ‘Kings Park
Fairfax Kings Park West
Annandale Red Fox Forest
Burke Cardinal Estates
N = 7 Burke Station Square
’ " Glen Oaké
n . Glen Cove
n Rolling Valley West
no Sugar Loaf Hills
Springfield Orange Hunt.Estgges
" Westmeath
L Springfield Station
Burke 0ld Mill Community
Springfield Pohickery
w Safatoga
n Chancellor Farms‘.A
West Springfield W. Soringfield Villace
/ " West Springfield
" - Walden Glen |

A-62
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9. Name and Address of Ronding Company

Amount of Bond § . Date of Bond

10. Name and Address of Liability Insurance Company

11. Complete:

AREA OF COLLECTION OPERATION

AREA SUBDIVISION ' SECTIONAL.GRID NUMBER
West Springfield Point of Woods |
" ‘ : Charlestown
n ' 1+ Pennsbury
" ; Tiviqli
" | The Croésings
N = "o The Timbers  ! . , -
- " . | Reene Mill Woods
Central 8pringfield Crestwood o ,
" - Central Springfield

A-63
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Approved by Directof 6f Finance
App:oved by Supervisor of Assessments
Apprc;ved by Director of Public Works /76‘5:&4«»
Date ¥ -16-7&

Date ¥-2C-—7¢Y

Permit Approved:

License Issued:
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f ; —
Approved by Supervisor of Assessments\\ /”""‘"" ~)' T A Aln ) —L
Approved by Director of Public Works é 4 (( T/ <7 ‘
P O T OV @&8}

- Permit Approved:

License Issued:

Signature of Appllcan%%mqmé'_g

Daté e ?f--7‘f

Date /5./:1/75/

Date / 2. /&ﬁ/75[
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EXHIBIT 30 ‘
FagRTn o T Trash Collection Permit, 1973

COMMGNWEALTH QF VIRGINIA

COUNTY OF FAIRFAX

FAIRFAX, VIRGINIA 22030

DEPARTMENT OF PUBLIC WORKS
DIVISION OF SOLID WASTE

APPLICATIOR YOR PERMIT
TO REMOVE AND/OR TRANSPORT REFUSE IN
FAIRFAX COUNTY, VIRGINIA

The undorsigned hercby makes application for a pernit to engage in the
business of collaction and/or transporting of refusa.

It 1s agreed that the above operation will be conducted in accordance
with rulas and regulations set forth in the “"Solid Waste Collection Ordinanca™
of Fairfax County adopted by the Board of Supervisors, July 28, 1971.

Big K Trash Service Division

l. HName of Firm, Company or CorporatiocnBrowning-Perris Industries of Va.. .
2. Owner of Pirm/or Parent Company Browning-Ferris Industries, Inc,

3. Business Address_6600 Sydemstricker Rd,, Burke, Va, 22015
_j4s Mailing Address_P.- 0. Box Si8, Springfield, Va. 22150 _
S0 : 1,
c"’fn. Business Telephoune_U55-9020, 155-2032 |)

6. Businass office staffed during normal business
houra vith authorized agent of applicant Yos Yes No

7. MNunmber of Permits Raquired (one for each vehicle_20 &

8. Rates and Charges for Collection

' ' Commercial

Collection Curd Backdoor| Industrial Other
Multi-Family
Type of X Curb x
Service
Prequency of twice as often
Collection week 88 necessary
Rate to be Charged ‘
Mioginun
Maxiaoum 5.00
Rats to ba Char.;d 5.00 .
|__for Specials Min, .
b Race to be Charged not y '
for Leaves/Other determined
Hates for commerclal and lndustrial service 13 ava, 8 upon

Counaents:

Al, request, Price freeze information is alsoc availadble upon re-

4 quest. -
24+ Completa: Ares of Collection Operation: See attached form.

A. MName and Addrese of Bonding Company Lumbermens Mutual Casualty Ce. )
s 20. North Wacker Dr,, Chicago, Illinoils 60606 i

Amount of Bond §000.00
Date of Bond June h, 1973

11. Name and Addt;ss of Liabilicy lasurance Company
Highlands Insurance Company, Cullen Conter BDank Bldg., Houston, Texas 77002

==
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Firm: Big K Trash Service Division, Browning-?orria Indu.strioa or Va.,' AIn

. -
-aignatura of Applicant : ‘—:
. : Ra d H. 261]..,. K >

-

o Hanager (

Date_8/11/73 o

A-68

Iy
e e D L

LY _me.-é -
S o p sl biAPS
: SN Bt ek »N‘:? 3

é:" VEHICLES @ .
' 1 Chasets ' Body |
e O |Uehicls [ress | Reflfore| Toun |C-PRcitY | jasmested
1. v 143 Ifutemtnl 1969 - 0325‘1'5!:../ Pakker {23 yd 73230 ”;l
2,/ ﬁ gy [|Intermatnl| 1970 G3741461 o [Pakker [27 yd P2 7% w/uj
s 1y e Internatml | 1972 c'ﬂ'é-}’?ﬁ/ﬁaouor: 15 tan 2373 Ponel %
o A e L S e e P I T P
se A [y Interatnl| 1969 [6323576v [Pakker [23 74 oo ],
52"z |mternatma| 1972 [H&TH8, [Patecer [27 yara g%,,,ﬁ
bl JIGTTV
Jml1yq L2 |Intematm| 1969 |G343443. |Pekker [23 74  |e., ﬂ?‘%
\/{ (4250 |Internatnl| 1970 <?56‘93§el¢ Pakkor |27 yd 9-3-72 Vs b
/9 L% 4o Pvornatar| 1971 |£306007.|Pakker |27 va k3073 44
. X%l < isa  [mternatmi| 1973 (W56 vARarker |27 4 ks 2zl
[ T e N T e T e
2. | 22 1oy | Tnternatnl| 1972 |B105962 | Pakkor | 27 38 asy 1 by
Cv13. ) 1S5 | Internatnl] 1971 2076159 |Pakror 27 ¥4 5> 3-73) 0]
14, ISt Pord 1970 ’ﬁ’ﬂoa/ Rollof{ 15 tan ez ls . | T
5. ‘ZL/I{1 Ford 1961 ﬁé"l‘!‘;BS/ con bdyl L ton G P27 |ts A
v16. | j5g Mack 1973 _[Gn35. [Ronterd 15 ten [zl ] -
JH. | 159 HMack 1973 m’w Rolloff] 15 tan  [4-3-73}., .| 1’
1844 [.(.;. l¢o | Internatnl} 1973 gﬁ@ Pakker | 27 yd 2-3-73 and .
9. | J5ee 10 | nternatny| 1973 | 8520053 [Pamker (27 ya  [T373k. ] .
%A sl2_ | Internatmi| 1973 [GAibk67 (i corder 23 ya |S.z73) aJ
R . ' ¢
Approved by Dirsctor of Pinance 2y T3 “!..XJQ 4 s=000 08 Bena,
k) . : t.
/‘;-;;:ovod by Supervisor of Assesszents |_L
Approved by tector of Pubnc Works -
Parait Agprov.dz Date 2‘3‘23 é ‘@_ﬁﬁ 4&
_-onse Issued: Dats T- o - ‘T{ 2



EXHIBIT 31
- prash Collection Permit, 1972

" DEPARTMENT OF PUBLIQ s . D! County of Fairf
" Division of Solid Wasce , - Virginia

APPLICATION FOR PERMIT
TO REMOVE AND/OR TRA\TSPORT REFUSE IN FAIRFAX COUNTY r VIRGINIA

The undersigned hereby makes application for a permit to engage in
the business of c¢ollection, and/or transporting of refuse.

It is agreed that the above operation will be conducted in accordan:
with rules and regqulations set forth in the "Solid Waste Collection
Ordinance” of Fairfax County.

1. Name of Firm, Co. or Corp. égéﬁ’ /@ 7769 A 5// =
6600 Sydenstricker K -

2. Business Address__ Burke, Va. 22015. Tel. No. 1,_55_..9020

3. Mailing Address P. 0. Box' 518

Springfield, Va., 22150

L

4. Number of Permits appl:.ed for (One for each vehicle) 15 ot~

5. Permit Numbers Ass:.gned L9, CC' 7, CS— 7/, 7?' 7€ 2 /// //.,5

6. | [/3‘) 235/ &;:c/[ &as oy 7, 270 .;77/.
. \ "SET-OUT ' . ] COMM,., IND.,
COLLECTION . CURB SET-0OUT SET- BACK BACKYARD OTHER
Type of Service o .
Frequency of Collection twice : . .
weekly 7 A
Rate to be Ch d » : .

4

7. Compléte Area Of Operation - Page’ 2

8. Signature of VEHICLE OWNER ﬂ //’//-*///7[ @y/
Qfgé/ 2 nlid

9 Yoo .
N ¥ L




h (

.

%
~ DEPARTMENT OF PUBLIC WORKS
DIVISION OF SOLID WASTE

PERMIT

County of Fairfax
Virginia

TO REMOVE AND/OR TRANSPORT REFUSE IN FAIRFAX COUNTY, VIRGINIA

Permit No.: 'Q (: (/

Name:Big K Trash Service, Inc.

Make of Vehicle Model Year

Serial Number - - —

Internatlona.l IR 1970 L9ODVHL 0602
.. Type of. Body — Name of Body . Capacity
. Roll-Off - . Atlas 40 yd
Inspection:
pate: Q- 2 /— DN
BY: MY byt s
Bonded By: Taylor &:‘ Clark Insurance Services
P, 0. Box 199
Annandale, Va. 22003
Bond of § S ooco. =S e Approved by Dir‘eq?:or., of'Finapce
Date __ - : " By: -
License Issued: P-3/- | 72 Supervisor of Assessments
eyt A Ferponote
Permit Approved: a éJZ, Dlregtor of Public Works g)
Date (UM ' / /9 7 By: LZ }/ 0/(},' /{‘//

A-70
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AREA OF OPERATION

‘lame of Firm, Co., or Corp. xé?/(gf /éﬁ/

Permit Numbers Assigned

(

Page 2

AREA

SUBDIVISION

SECTIONAL GRID NUMBER

Annandale

‘Red Fox Forest

Ravensworth Farms

West Springfield

Westview’

Keene Mill Manor

4]

Walden Glen

"

 Cardina1 Forest

West Springfield

&
”n

Rolling Valley

Burke Rolling Valley West
Burke West Kings Park
Springfield Kings Park

West Springfield

Keene Mill Station

"

Orange Hunt Estates

n

Springfield Station

Bramblewood

Burke

Cardinal Estates

Central Springfield Areé

A-71




EXHIBIT 32
Trash Collection Permit, 1971

7/DEPARTMENT OF PUBLIC W)a P 6\, County of Fairfax
“Division of Solid Wa{ i (= Virginia

. APPLICATION FOR PERMIT
TO REMOVE AND/OR TRANSPORT REFUSE IN FAIRFAX COUNTY, VIRGINIA

The undersigned hereby makes application for a permit to engage in
the business of collection, and/or transporting of refuse. -

It is agreed that the above operation will be conducted in accordénce
with rules and regulations set forth in the "Solid Waste Collection
Ordinance® of Fairfax County.

1. Name of Firm, Co. or Corp. TEF RIG ¥ TRASH STRVICT, INC,

g - Maili Address P- O. Box 548, Soringfield, fa, . 455-9020

3. l‘g‘*u a:sbm.‘"csiddress 6600 Sydenstricker Rd., Burke, Va.

4.?Number of Permits applied for (One for each vehicle) /3 s

5. Permit Numbers Aésigned(.,?l éo. [[J__3 112 =, IR 7L
. 4 I 7 : 7 7 —

6. SS9, L5 223,224,225

, s - - . - e T

. . SET-OUT. . {coMm., IND.,
COLLECTION CURB SET-O0UT SET- BACK BACKYARD OTHER
Type of Service L : : o \/
. el o e

Frequen of Collection .

ey tweeikle] eeek ly .

t il

Rate to be Charged 4.0 (0] ' L)l, 5 o l'///‘

e - - . i - A

. 7. Complete Area Of Operation - ? 2

8. Signature of VEHICLE OWNER

y

1



DEPARTMENT OF PUBLIC WORKS : .

( ; ( 2 County of Fairfax
Virginia ’

DIVISION OF SOLID WASTE

k)

PERMIT
TO REMOVE AND/OR ‘].‘RANSPORT REFUSE IN FAIRFAX COUNTY, VIRGINIA

Permit No.: 5qg

Name: Big K Trash Service, Inc. f
Make of- Vehicle - - Model- Year - : Serial Number - ¢
Internstional 1969 - 4160906343443 s

. Type of. Body Name of Body Capacity ‘
b

Pakker Truxmore 27 cu. yd. ’ }
Inspection: i

Date: _9-24-Y9/

By: __ DL Bunflo D .f

Bonded By: Taylor & Clark Insurance Services, Inc.

% /) Z¢ -/ 5/444 N WAt Lo

‘6

Bond of $§ .9, [3(-'(/ . g Approved by Director of ‘E;inance
Pate ___ AUG3 1371 5 By: W31A PERYER  Lec.
License Issued: (L(( N / .= ); 147/ Supe r of Assessmexnts
kJ j Z o /(’ : \7{( PV ARy /y\_—j
Permit Approved: Cnoa?‘blrector of Public Works. ""\.“;’7
Pate Qs 37 19791 By: Q.4 Ramland '
' Lp~
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EXHIBIT 33 ‘
Trash Collection Permit, 1963
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2
Applicericn for Permit No. - : raze 2
The undersigned nereby avplies te tig Zoard of County
Supervisors of Fairfax County. Virginia, for & permit to dispose cf
refuse at Counpy operated ssnitary land-fills and declaras thzt he
will chserve and conply with regulaticns governing the use and
*“efat101 of County opzratud sanitsary 1and-fills should » pormit be
sranted and sgrees tha t in the gvent of non-ccmpliznzse tlerewidta the
peralt shall be revoked by the Pcard; and furshsr that e wilil
tremptly pay all charaeq vhich may be impoced upen him for the use
of “he 1a:zd-iillr~ vhel: bills’ '&znerefor; are reudered and Lacohal dus.
o
n /Y. i
. ' :e cf Appiiczni, rerson,
rporation, eta. )
- L 9 &
By -

{/ure ox .Ltnolagé" Azenc

T

(To te made out in trzplzcaoe:

- Board of County Supervieows' Flle
- Sanitary Engineer®s File
~ Applicantt!s File

o |..a }..a



EXHIBIT 5
Drawing of improvements on subject
property by Raymond Zell
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TRANSCRIPT 4
OF
TRTAL

2 PROCEEDINGS

2 (The court reporter was sworn.i

3 THE COURT: Any prelixﬁinary matters?

4 MR. ARNOLD: Yes, sir, Your Honor. Before

5 we start this case, I would like to askia.rﬁiing from

6 the Court C6néern£n§ the bﬁfden'of proof on the ;on-

7 confoiming use.

8 fﬁe reason tb&ﬁ_I ask for it at this time,

9 Your Honor, is that it wili.affe;fvthe,order and manner

10 in which.Izwill.pféséﬁt my evidence to the éourt.'.
- ull- | ) . THE COURT: .You have alleged violatiqh of
f{‘ . 12 tﬁe zoning ordinance and it seems like the burden falls

13 upon you to prove the violation of thé‘éfdinance.

14 . MR.'AﬁﬁOLD: Your Honor, we will profe Qhat

15 the zoning;ordinéhéé is, what the uée of the property is.

16 The cases have fairiy cqnsistenly held that a nonconféfm-

17| ing use is in the nature of an affirmative defeﬁse'to

18 | - an éctionJ' |

i9- | " THE COURi;. ﬁhat is yoﬁr'authority? o

20 ' ~ © MR. ARNOLD: Weil, I have a brief.tﬁat is on

21 the way over here. |

22 ~ THE COUﬁT: The Court»éan't read a brief on

23 " the day of trial, sir. The brief should be filed ahead

AUDREY J. RUDIGER REPORTING SERVICE
CERTIFIED VERSATIM REPORTERS
3859 CHAIN BRIDGE ROAD
_FAIRFAX, VIRGINtA 22030



I

4-A
1 of time. To submit a Srief during trial is kindAbf
2l | iidiculous, to ask the Court to read it and read the
3| éuthoritiés cited in it and be'prepared for éhe trial,
sl L MR. ARNOLD: _Section 25.188a,” which I
5 .will present to.the Court éoncernin§ the evidence in
6| | .burden of probf,pfévideé thaé-a‘majority Qf the Céu?ts_
711"+ have héld that the burden of proof is on thevpersén
8| | - asserting it as a deéense. | '
9 _._;‘ ; .THE COURTQ- Any £urther argumenté
10} : " MR. ARNOLD: Yes, sir, Your Honor. I also
. 11 | want to present to the Court Anderson's American Law -
?; _ | i2 on Zoning and direct the éourt's éftention to Section
13{.] .6.09 which is to the saﬁe eéfect.
14 THE COURT: Do you.have a Virginié éase?
15 ' . MR. ARNOLD: No,. Your Honor. |
16 : I have searched the V%rginia ahd.West
7] |- Virginia law also and.I have been unable tot;ocate‘an§
18 decisions on the queétiohvéfﬁﬁurden.of'proof in a nonﬁ,.
19 conforming use case. |
20 o fhe cases cited here are in othervjuris~
2i - dictions.’
22 »’ THE COURT: Do they‘héve the same basic iaw
23 as the Commonwealth of Virginié 6n zoning?
A-78

AUDREY J. RUDIGER REPORTING SERVICE
‘CERTIFIED VERBATIM REPORTERS
3859 CHAIN BRIDGE ROAD
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10

11
12
13
14
15
16
17
18

19

MR. ARNOLD: Yes, sir, Your Honor.

The way the zoning ordinances are set up,

- almost uhiformly, they divide the area into different

zones and restrict the uses in those zones, and non-

conforming use is, by its very nature, inconsistent
with the very purpose and spirit of zoning and,

therefore, the cases that tended

. A-79
AUDREY J. RUDIGER REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
3859 CHAIN BRIDGE ROAD
FPAIRFAX. VIRGINIA 22030
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10
11

12

13

15

16

17

18

19

14

te limit the growth of nonconforming uses and the . avail-
ability of that as a defense to the defendants.

| MR. ODIN: Your Honor, a Virginia cese;
Washington & 0ld Dominion‘Railioad versue the City of
Alexandria,'whibh is 191 Virginia 184 is the only case
tnat I find that speaks -to the subject matter.

It is a criminal case. In that case, of

. course, the proof went beyond reasonable doubt. The

" allegations in the case had to do with the railroad

company”andAﬁhe qﬁestion was whether or not it had
erected its treséle in violation of the 26ning ordinance.

| And there the case stated, quotlng°'"0bv1ously,
unless the defendant s right of way at the locatlon
1nd1ceted has been actually zoned, no offense has been
committed. That is, that it had been zoned a resi-
aential area at the time the.erection of the trestle

was undertaken is, in any event, a necessary fact

- circumstances incumbent upon the city to prove beyond

a reesonable'doubt. Otherwise etated,,if the right‘
of way had;not, in fact, been zoned a residential
area, no crime had been committed."

I think two situations can arise in a case

like this. One is that if someone introduces an

A-80
AUDREY J. RUDIGER REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
3859 CHAIN BRIDGE ROAD
FAIRFAX, VIRGINIA 22030




1 qrdinance, if yoﬁ will, the best, I take the position
2 that the burden of proof is on the proponent, the one
3 who is aéking for an iﬁjﬁnction, one who is trying
4 to restrain | an individual from a use which has
5 continued over a long period of tihe;'
61| . . But even under the.worsé 6f circumstéhces,
7 once i£ is shown, either by their evidence or our .
8l | evidenée; that that use preégaesftﬁe.o;dinance, it
9 seems to me it is incumbenh‘upon them; the burden of
10 géing forward wﬁuld'agéin shift back to them to pro&e;
11 if you will, that that use was 1éw£uilj'br'ﬁnlawfﬁlly

m;é 12 | established. .

| 13 o It is never presumed fhéﬁ an individual
14 coﬁmit£édla crime, it is never presumed, if you will,
15 wi£hout some proéf that an individual violated an
16l |  ordinance. }Zoning is a léné'ﬁsg ordinance. It is als§
1| a ctimiﬁa; statute. .
18 - MR. PRICHARD:‘.I would add on to this,
19 Your Honor, the ordinance under which the county
20 proceeds hés a pfo§ision in it:which permits non-
21 | cbnforming uses £o<continue.s§ that a use -- there can
2§ . be a nonconforming use which is one permitted by the
23 - ‘ordinance under which he proceeds. There is also

. A-81 :
AUDREY J. RUDIGER REPORTING SERVICE
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1 a state statute which protects nonconforming uses.

2 éo, if the.county happenéd to have a zoning ordinance

3 which'did_not provide for nonconforming. uses, theﬁ

4 we would be qlaiming.outside the ordinan;e;

5| | But our defense here is within.thé very

6 ordinance on which he is pioceeding, we think thé-’

7 burden of proof should be upon him.

8 THE COURT: Do yoﬁ make any distinction

9 when you are asking fbrlinjundtive relief?

10 | - MR.‘ARNOLD:A Any'distinctibn beﬁWeen whét?

li ‘ . THE COURT: The bﬁrdeﬂ“attached under ;hé
= 12 'generéltranise-of law, the bﬁrden.is on the éropérty

13 owner to prove nonconforming use.

14 | You are askipg that an activity be

15 enjoined. |

16 . MR. ARNOLD: Yes, sir.

m _This is not a criminal case and I

18 think the burden of prédf‘ﬁs.significantly different.

19 | THE COURT: Wbﬁidﬁ'_t you still have to

20| cariy it on your prayer'for'ag ihjﬁnction'that they

21 are doing somethiné wrong? | |

221 : | 'MR, AﬁNOLD: No, Your Honor.

23

. A—B%
AUDREY J. RUDIGER REPORTING SERVICE
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g
1 o | THE éOURT: .They have no burden at this time
2 .s;nte you are asking for an injunction. |
3 | MR. ARNOLD: Your Honor, we can show that.
4 the zoning ordipénce~as it exists prohibits this use,
5 that this use is going on and that I think iﬁ and of
6 itself is a érima facié'case that‘therelis a'violatitn.
7 | Now if they want to present a defense, an
‘_3 afflrmatlve defense, much in the way of laches or satis-
9 faction of a debt, statﬁte of llmltatlons, 1t is thét
g 10 . type of defénse and wé can .make a prima facle case by
11 | showing what the zonlng §rd1nance 1s, what the use ls;
f’ 12 that it is in v1oLatloq_of'tte zoning ord;nance. 1f
13 they Wéﬁt to raise tﬁis Qefehsé, tﬁeﬁ‘thex ﬁave the bﬁrden
1 of proof. - | |
15| THE COURT:. But since it has not been
16 decided in the Commonwealth of“Virginia and an appeal
.17 is somewhat easier to obtéiﬁ by tﬁe’Couhty thén it is
18 by a Propetty'ownér;'the'Cbﬁrt~Woﬁld not rule that'it.
19 is an affirmative défénsé'ttat.had to be cérriéd by
20 the prop%rty owners of the Commaneélth of Virginia.’
21 o MR. ARﬁOLD:' Then it is the Court's rullng
22 "~ that it is the county s burden’
23 |

A-83
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15
16

17

THE COURT: Right.

MR. ARNOLD: Thank you, Your Honor.

THE COURT: All w1tnesses who are go;ng to
testlfy in this’ matter, please rise and be sworn.

(The witnesses were swofn.)

THE COURT: Does either party request a
rule on the witnesses?

. MR. ODIN: . I'-do, Your Honor.

THﬁ COURT: All the witnesses who are going
to testlfy with the exceptlon of the party petitioner,
the representative of the corporate defendant and
individual defendant, will have to remain on the outside
of the court room.

‘While you are waiting 6utside the court
room, please do not discuss your testimony with any one.
After you testify, please do not discuss your testimony
that you have given. |

(The witnessésiwéfe excluded from the
court rqom.)‘

THE COURT; Opening statements. |

MR. ARNOLD: Your Hoﬁéf, fof the record,

I am William M. Arnold, fepresgnting Mr. Knowlton and

-

the County of Fairfax today.

A-84
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11
12
13
14
15
16
17
18

19

witness point out where she does live, on this map.

Whereupon,
MAMIE BREEDEN,

a witness, was called for examination by counsel on

‘behalf of the comélainant, and, after having been

. previously duly sworn, was examined and testified as

follows:
DIRECT EXAMINATION
BY MR.-FINNEGAN:

Q Would you state your ﬁamé, plea#e;'fof your
Cohrﬁ? ' | |

A Mamie Breeden.

Q  And what is your occué;tion?.

A I'ma houééwife‘and a school bus &river.

Q Could'you tell me whereAyou live?

A 6616 Keene Drive,‘Springfield{ Virginia.

MR. FINNEGAN: Your Honor, this is not in
evidence, this is an exhibit. I would like to have the
"THE WITNESS: Right here, on Keene Drive.
MR. FINNEGAN: Right there, Mr. Prichard.
Would y6u put an "X" on that, please? )

Your Hoﬁor, if the clerk would mark the "X"

THE COURT: Mark the "X".

A=85 }
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12

14
15
16
17
18

19|

20|

22

23

5 : a ' 24

13

familiar with this operation?

MR. fINNEGANE "X; marké the spot wﬁére -
THE éOURm: Do you want this identified?
: MR; FINNEGAN: At a later time.
MR. ARNOLD; Could we have it identified at
this time as Plaintiff's Exhibit Number 1?
THE COURTE- That's what I'm trying to detérmine,

-

who really wants what?
MR. FINﬁEéAN: I'd like to have it marked as
:éouxplainént's Exhibit Number 1.
| THE COURT: ALl right.
(The document referred to above
was marked Plaintiff's Exhibit
No. 1 for identification.)'
BY MR. FINNEGAN: |
o] How long have you lived there?
A 22 years, in July.
Q Are you familiar with the Big K Trash operaﬁion?
A Yes, I am. ‘

Q And could ydu tell the Coﬁrt how you have been

A Well, they use our street quite a bit. The
number of trucks come in through there are quite a large
number, and there afe‘different types of trucks. There

are compactors, there's even at least one huge truck

A-86
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6 25

1 that caﬁ?ies the dumpsters in commercial parking lots,

2 . pickup trucks} and steadily the quality of life.in our

3 community has steadily gotten worse and deteriorated.

4 Q Weli, do the trucké havé any effecté on‘ydu?

5 A Yes, they do, because of noise. They come |

6| | through there a majority of the time, I suppose, fhéy

7 are.empty, most of the timé they vibrate terribly and

8 ;the-road, in spots, has become like a washboard, and you

9 can imaginé thé blub-blub-blub-blub, the empty.t?ash

10 truck comingjth?ough,’vibrating, especially whén it's

1 - between 5:00 aﬁd 6:00 a.m., aﬁd you're frying to sleep.
- 12| It's gotten to be almost an.impossible situa-

131 tion. It was peaceful andlquiet and birds singing and

14 all of a sudden blub-blub-blub, all through the étreet.

15 I believe there are times it's even earlier than that,

16 that I havé'awakened very early. .I get compiaints frém

171 | my neighbors because of this, becéuse they éan't sleep,

18| |° because of the noise from the trucks. | |

19 : I suppose the noise is the»maiﬂ thing.: However,

20 there are smalllchildren still in our community andJour‘

21 neighborhood who are prone to run out-in the ioad and

22| | you can imagine. We have —- there's a smgli hill coming

23 down towar&s'the center of th; street and wheﬁ é big

A=-o/
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; truck like thét pops up over thelhill, I‘m sure it would
2 be kind of hard to stop. )
3 - I have trouble getting'out of my driveway. I ‘
4 wouid hate to be hit by one of these iarge trucks.‘
5 | ’ .MR. ODIN: Your Honor, I think the Court has
6 the gisf of 1t, -and I do believe it's irrelevant to the
Tl igsue;
8 '~ THE COURT: I would sustain the objection.
9 . .~ MR. FINNEGAN: Your Hoﬁor, we have no further
10 questions.
11 - THE COURT: Cross examine?
= S I2 ﬁR. ODIN: No cross-examination.
13 MR. PRICHARD: No questions.
14 - THE COURT: You may steé down.
‘15 | THE WITNESS: Thank you. |
16 | _ . (Witnéss éxcused{).
7| THE COURT: Call yéur next witness.
18 | MR. ARNOLD: Mr. Raymond H. Zell.
19
20 '
21
22
23
A-88
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Whereupon,

a defendant

behalf of

27

RAYMOND HENRY ZELL,
, was called for examination by counsel on

£he complainant, and, after having been

'previously sworn, was examined and testified as follows:

ideas, as

» 0 ¥ 0

0

>

DIRECT.EXAMINATION
BY MR. ARNOLD:
Would you state youf full name, please?
Raymogd Henry Zell.
Whére-is four residence located?
6600 Sydenstricker Road.ﬂ
What is your occupation?
Line Manager, Browning and EErris.'
Could you give the Court a brief idea, or ybur

a line operator?

I ran the operation like I always do.

Whét type of operation is ﬁhié?

It's a trash sef&icé,

Does running itﬁnﬁhﬂémaihtéininé the vehicles?
That is correct.

Does that include maﬁaging the employées?

The whéle operafion, yés._

And by maintenance of vehicles, that includes

AUDREY J. RUDIGER REPORTING SERVICE
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18

19

changing or repairing the engines, or changing flat

tires; is that correct?

‘A Correct.
Q How long have you been so employed?
A I merged with Browning-Ferris, I think, going

on five years.
Q Prior to that time, what was your occupation?

A: Self-employed. I owned the business.

Q Do you receive a salary from Browning-Ferris?
A I am on an incentive plan and I'm salaried, too.
Q v;-WhaE“is your wife's name?

A  Eva G. Zell.

Q  Who are tﬁe owners of the propefty located at

6600 .S.ydenstric.ker Road?
| A Who ié the owners?

Q Yes, sir.

A - My wife and i.

Q Do you rent this property to Browning-Ferris
Industries? “

A I do.

Q - Are you'.also én officer in Browning-Ferris
Industries? |

A I am, of Virginia.

A E=90

AUDREY J. RUDIGER REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
3839 CHAIN BRIDGE ROAD
FAIRFAX, VIRGINIA 22030

%91-3136




10
11
12

13

15
16
17
18

19|

14

10 - 29

Q " And a director of that same corporation of
Virginia?
A Yes.

Q And also a stockholder?

A Yes.

0 .Approximapely.how large is the property
located at 660 Sydenstricker?‘

A It's very near 7 acres. It's a part of a
farm of 180 acres.

Q The parcel that's identified as 6600
Sydenstricker is only approximately seven.acres in size?

A Just about, yes.

Q Approximately how many emplpyeeé‘do you employ
in this business?

A 43, I'd say.

:Q And how many of these employees work full time -
on thé place, on the premises. .

‘A Let me see. . It's my wife, my son, my'daughter‘
and mYself, and four more; I think, three or four ﬁoref

Q That's about eight?

A About eighé, yes;.

o] Did I count those right?

A Yes. . !

A-91
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Q - Well, where do the rest:of the employees work?
That leaves about 35,

A On their routes. .

i Q Where do these employees park?

A Well, I think .about t&o or three percent --
not that many park on the éremises, the rest of them, we
pick up. |

Q It's your testimony then, you pick up 98
percent of your employees?

A Right. We run vehicles for them, begause they
do not have transportation. .

o] Where are those vehicles parked?

w

On the premises.

Q Do you have any mechanics you employ?

A That was counted in with the employees.

Q ~And how many full-time mechanics do you have

working on the premises?

A Three.

Q Do you have -any repair bays?
A I do.

Q How many do'you have?

A Two.

0 Are there any large trucks that park on the

A-92
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property?

A All trash vehicles are large.

.Q | Are there any large trash vehicles that park
on the property?

A All trash vehicles are large that park there?

Q But, how many: that park there?

A Eighteen.

Q' What other type 6f vehicles park there?

A That's it, trash vehicles.

Q Could you explain what you mean by‘trash
vehicles?
A Packers. We're up in the part of the éentury,

now, tpat everything.is automatic. We have to have
paqkers, we don't go for the open-body trucks anyﬁore.
Q Don't you have some other types of trucks,
besides the packers?
" A No, all are trash trucks.
Everything thgt'sits out there is a trash truck.
Q Don't you have some of the big trucks that

pick up some of the really large dumpsters?

A ' Yes, but that's still a trash truck.

Q And it is your testimony that there are a total

of eighteen trucks that park on the premises, and that's
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asked for
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32

Right.

At no time have there been more than eighteen?
No, not as I know of. |
Well, you would know it if they didn't.

You, I think, have the list of my trucks. You
it and I gave it to you, I think. |
Yes, sir,

MR. ARNOLD: If I could have this marked.

complainant's exhibit two, please.

» 0 b

» O

here, has

Q

A

(The document referred to above
was marked Plaintiff's Exhibit
2 for identification.)

BY MR. ARNOLD:

I would ask you if you recognize this document?

I do.

What is it?

This is the application for my permit.

And how many vehicles are listed on there?

Twenty-one, but also, ﬁhere are some of them
been junked since this permit was taken out.
I beg your pardon?

This has got 21 on it, the list.

Yes, sir.

A=-94
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A

33

Some of them has beeh gotten rid of, too.

has not been updated.
The list has not been updated?
No, not right now, for the -- for a new renewal.

Aren't you supposed to update the list?

'I'm coming this June or July, I'm not sure.

How many trucks did you have last year? -
Twenty-one. That is on the list.
The year before that?

I think about the same number. I couldn't

Well, was it 18 or 217?

I couldn't'tell you, becausé, you know, I can't

keep all of that in my head. I'm not that bright.

Q

I now show you a document that has been marked

as Camplainant's Exhibit 1 --

Q

THE COURT: For identification only.
MR, ARNOLD: For identification, yes, sir.

BY MR. ARNOLD:

-- and ask you if you recognize the photograph

that is at the top of this exhibit?

A

Q

Yes, sir. You take a good picture.

Is this your property?
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That's my property.
Are all these your trash trucks?
Right.

Could you count thémvfor me, please,'sir?

Twenty.
Thank you.

Directing your attention to the photograph on

Complainant's Exhibit 1, also, the second one from the

top, could-ydu tell the Court what this is?

A

Q

took a

Q
A
Q

What this is right here (indicating)?
Yes, sir. '
That's just a storage area.

Okay.

Does that also show your repair bays?
Right here (indicating), yes.

That's a meat house there (indicating). You

good picture.

You're referring to the third from the top?
Yes. That's a meat house.

Now, in addition to the trash trucks that you

counted.there,'what other type.of'vehicles do you keep

on the property?

A

I keep support vehicles, like -- actually, they
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don't stay at the pfoperty. They stay at individual's

homes. I have bus that goes and pick up people to bring
to ﬁérk,.because they haven't got any transportation,
and they keep them vehicles at the house. ‘I have --

Q' Those buses are not kept at your pfoperty?

A No. |

Q_ They're not parked there at any time?

Av No.

Q What other type of vehicles would you have?

A That's it. Only my personal car..

Q You don't have any pickup trﬁcks that you use
for light hauling?

A All of them are put out. They go out at
certain men's home every night. I have six or se&en of
them, but they assign each individual to bring them in.
You see, we pick up, like I said, 90 percent of our meﬂ,
or better, 98 percent of our men. And we have ﬁo go
alllover the county.

In this business, here, you don't get help,
per se, you have to go get yo@r help.

Q  Where are these trucks repaired?

A Riéht on the premises..

Q And you're in charge of the repairing and
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supervising?
A I am.
Q Is all the maintenance on the trucks done on

the:property?

A Correct.

o] Including changing the oil and fixing the flat
tires, that type of thing? |

A Correct.

Q Do you have any telephones that are located on

the property?

A We do.
Q How many telephones do you have there?

A For the office use or for the home use?

- Q Well, both, if you could break them down, pleasel

A Well, we have one for the home, and I think it's
three for the business.

Q What are the numbers df those phones, please?

A The home phone is 455-9091, one of them. is |
9020 and 9032, I think it is. |

Q That would be 455-9020? .

A Right.

Q And '‘what was the last one?‘i‘

A 9032, I think. 1I've. never used it.
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THE WITNESS: So, what is it?
It's 2032, I'm sorry.

BY MR. ARNOLD:

Q 203272 -

A~ Right.

Q Who does thé billing for your customers? -

A Well, my wife does some of it and the oﬁher is
computérized.'

Q Where is the computer?

A The computer now?

We just changed from a p;ivaté to a company

computer, and it's in Seabrook, Maryland.

Q When was this change made? R

A I guess about a year ago, maybe not quite a
year. |

Q Prior to that date, where was the billing done?

A  In Fairfax County.

e On the premisgs?

A Some of it was and some of it was‘done in
Annandale. . |

Q Do you do your own Accounting, or do you. have

an accountant that does it?

A

I'have my own accountant.

AUDREY JARU%?GER REPORTING SERVICE
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Q : Do you do your own billing, or do you hire
somebody to do that?
A No, I do my own.billing..
; Q And is that done at 6600 Sydenstricker Road?
A Some of it is, some of it is, but the magni-
tude of it on the residential cﬁstomers; we wouldn't be

able to hand bill, because there'd be too many of them. o

Q Where is the money sent when the customers
pay you?
A Some of it comes to the office at 66 -- well,

some of it comes to a Post Office box, Spfingfield 548,
and-a percentage of it goes to Seabrook. o

Q Do you have any business cards?

A I do.~ I think you h&ve one of my business
cards. That's the only one I had left.

Q What is -the address on ﬁhé business cards?

A 6600 Sydenstricker Road.

Q Do you have any checking accounts that you

utilize at the business?

A Do I?
Q Yes, sir. .
A Phrase that over for me, so I know what you're

talking about.
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Q

when they

39

You have to write checks for the business;

Right.

To write checks, you have to have a checking

Right.

' What is the address shown on that checking

Where do the statements go?

I think the payroll account is Northern'Virginia
not sﬁre right now.

No, I'm sayihg, where'arg the'statements sent

come to you? Do they come to you at 6600

Sydenstricker, or do they go somewhere else?

A

Q
which you
A

Q

To Seabrook, Maryland.

So, yoﬁ don't have any checking accounts for
personally write the checks?

I write all checks.

But you don't see the statements?

Yes, sure, I see the statements.

Do the statements -- are they mailed’to your
Oh, yes, definitely, yes.

Who is Thomas Germaine?

=101
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A He is just a clerk in my office.
Q He is an employee of yours?
A Right.
j Q How long has he beén employed by you?
A Oh, I guess about three'years,
Q And where does he physically work?
A In the office.

You know, per se, we don't have all this office
help. If he can drive, he'll drive a truck, iﬁ depends
on how much help shows up. We don't keep anyone that
can't drive a truck, especially the men. .They work out
on trucks. Actual;y, today he ié out on a truck.

MR. ARNOLD: Concerning the_preﬁises, I. have here
a survey of plat I'd like to have marked as Complainant's
Exhibit 3.

(The document referred to above
was marked Plaintiff's Exhibit
3 for identification.)

MR. ARNOLD: For the Court, Your Honof,'I have.
provided copies of certain documents to counsel before“
trial, and it's just taking a minute here to compare this

exhibit to the exhibits that they have been presented.

prior.
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BY MR.'ARﬁOLD:

Q Mr. Zell, I show you the plét that has been
marked Complainant's Exhibit 3, and_ask_you to examine
it.

Do yoﬁ recognize it?

A I recognize.the drawing. It's a drawing here,
but that's about it.

Q? What is the properﬁy? What is it a drawing of?

A . It's supposed to be of my property, I guess.

Q Does it have a date on it?

A 22nd. I caﬁ't make out the 197 -- I don't
know whether that's 3 or what, on fhis one.'

Q Does that -‘show the 1ocation.of your house
on thé property? | |

A Is this supposed to be my house?

THE COURT: Have you ever seen that plat before?
THE WITNESS: No. I think it was drawn up.
I'm not sure, the swimming pool man drew it up, I'm
not sure.
No, I don't think I've ever seen it.
THE COURT: Do you have the survey here?
MR. ARNOLD: I beg your pardon?

THE COURT: Do you have the survey here?
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MR. ARNOLD: No, sir, I'don't.

If I could have this document marked as

Complainant's Exhibit 4.

see if it

A

Q

A

Q

(ThéAdocument referred to above
was marked Plaintiff's Exhibit
4 for identification.)

BY MR. ARNOLD:

I would ask you to examine this document and
refreshes your memory.

This is for a swimming pool, yes.

Is there a second sheet to that?

It's the same aé that (indicatiﬂg).

So, that's an application for a building permit

for a swimming pool on your property?

A

I didn't make the application, the swimming

pool man did.

Q
page?

A

Doesn't it have your signature on the front:

On the front page it did, yes, but I never

drew this.' I never knew anything about this drawing.” I

think he just knocked this out hisself, yes. I'm not

sure.

Q

A

Is that not your sighature on the front page?

It is my signature, yes.
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1 ' Q  Well, at any rate, Mr. Zell, what I would like
2 'to do is to have you explain for the éourt the various
3 buildingé that are on the property, and if you would like
4 to utilize the plét, feel free to do so. If not, I think
5 if you could draw them on a piece of paper, we would have
6 it for the record. |
7 ' And I think that.might-be a little easier to
8 do. Ié you'd like to utilize the. plat, I have a copy
9 which you can use.
10 A The plat doesn't show the buildings.
1 4 Q I know. Tha;'s why if you woﬁld like to use
12 the plat, if you could put the buildings'on there and
13 identify them as you do so.
14 . A Well, I don't know what he -- where he has it;
15 This must be a sﬁed I built for the swimming pool for
16 the pump house, right there (indic;ting).
17 Q Well, why don't yoﬁ go ahead and just ignore
18 the‘plat; since you're pot familiar with it, and go
19| ahead and draw here the property, and if you could
20 indicate the buildings that are located at the present
21 time on'it.‘
22 A That would be the house (indicating), this
23 -~ would be the shgd (indicating) for the pump.
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Q . Okay, now, that shed is for what?

A For the pump for the swimming pool.
Q The swimming pool pump?
; A That's right. 2And utility shed.
Q And where is the swimming pool located?
A

About right here (indicating).

Q And this at the top; here, is Sydenstricker -
Réad; is that correct?
A ‘ Right.

And right here is a power line (indicating).
It's about a 500-foot power line on the right of it.
| Q And-where is the driveway?
A Right here (indicating).
Q Now, what other buildings do you have besides

the house, the swimming pool and the shed for the pump?

A I have the barn.

Q 'Now, what do you use the barn for?

A Storage.

Q Could you write barn next to that?

A That's the o0ld wooden barn.

Q What type of materials do you store in there?'
A Tires, old cookstove, anything ﬁhat comes'along.
Q Are these related to the business?
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A Antifreeze. Well, it's business, or anything -
'I choose to use it for.
‘Q  What other buildings do you have there?

A The truck barn.

Q. Okay, now, what is that used for?
A To repair the_trucks.
Q Directing your attention, again, to Complainant'

Exhibit 1, you say the truck barn. That would be the
second from the top, the middle buiiding, the red building
with the two green doors?

A Right.

Q And what other buildingshdo you have on the »~
property?

A I have a metal building ne#t'to this, and then

I have a cement'pad right here (indicating), where I

can tie down -- where the gentleman, Mr. Prichard, I
believe, said I used to use a tree for a repair shop.
Yes, that's true, that's very true. I took
the same idea and made it in this cement pad. 'I'puteye
bolts down into it where I could put a chain or anything

to it and pull bumpers and things back on. That's
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1 o] ' Could you label this meﬁal building, you called
2 it?
3 |- A Yes. That's just a throw-down building we put
4 up :there. It's a bolted building we just put up,
5 we-can take down any time we choose.
6 Q What do you use that for? Would you identify
7 . it in some way, metal building?
8 A . Just about anything. You can throw it up for
9 anything. It doesn't make any difference. .
10 Q Do you use it for repairing vehicles?
11 | - A No, we can't use it for that, bééause you can't
12 maké the turn in there.
13 Q Do you use it just for equipmenf?
14. A No equipment.
15 Q Do you use it for storage?
16 A Oh, yes. |
17 Q What type of stuéf do you store in there?
18 a Anything that comes along. |
19 Q ~For éxample?
20 A Tires, or if we run out of room; we switch them
21 over there, paints, anything like thag, anything that .
22 comes along, ladders. 1It's just a handy piace for any-
%‘ 23 thing that comes along.
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Q Do you store things there that you use in your

business?

‘A Oh, definitely.

Q What other buildings do you have on your ..
property?
A I've got a meat house right there (indicating),

a walk-in meat house with a walk-in freezer, a waik-in
cooler box. I don}t think you've got that in yout
picture, though.
Yes, that's it right there.
Q Are there any other buildings on the property?
A No, that's it. | |
Q Now, you do have a gas stand~9n the property,
a pladé to store gasoline? |
A I've éot two underground gas tanks.
Q . Could you draw them and indicate where they're
located, approximately.
‘A One pere (indicating) and one about ?ight in
here (indicating). They'ré.undgrground storage.
- Q They're both on your property? Youfve drayn
it élightly off.'the property;
A No, it's on the property.

Q Could I get you to label those as gas tanks?
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A (The witness complied with the request.)

Q How many gallons can you store in those tanks?

A 5,000 gallons, 4,000 to 5,000 gallons.

Q Mr. Zell, have you ever been -- excuse me one
minute and let me have this paper marked as an exhibit,
and I would.move it into evidence if I could get you to
do one more thing. |

Would you label this metél building for me,
please, and write on there where Sydenstrickér Road 1is
located?

A (The witness complied with the feéuest.)

.MR. ARNOLD: A coupleof more guestions con-..
cerning these buildings, but let me get this marked,
first.

(The document referred to above
was marked Plaintiff's Exhibit
No. 5 for identification.) '

MR. ARNOLD: I would move this into e#idence |

at this time.

| MR. ODIN: I assume it's coming in as éémoﬁ-
strative evidence, and not actually evidence of the -
location, and simply as an aid in receiving his testimony.

THE COURT: That's the only way the Court would

recieve it, because it's not drawn to scale.
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MR. ODIN: No objections, with that purpose.
THE COURT: It will be admitted.
(The document heretofore marked
Plaintiff's Exhibit No. 5 for

identification was received in
evidence.)

BY MR. ARNOﬁD:

Q Directing your attention, again, to Plaiptiff's
Exhibié 5, 5 is a schematic diagram, when was your house
built, Mr. Zell?

A I think I started on it the last of '44 6r'fir§t
of '45, '45,I think.

Q 1944 and 19452

A I think it was, yes. I'm not sure.

Q‘ When did you and your wife actually get title
to.the property?

A In 1945. I think that's correct. 'I'm not sure
about that.

Q What was on tbe'property when.you acquired
title to it, was it vacant, or did it.aiready have a
house of some kind on it?

A - No, no house.

o] It was vacanf then.

What was the property used for?

A=L1L
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A Running hogs.
Q Did the hogs actually live on the property?
A That's right. -

Q Were there any othér facilities on the property?

I guess a fence for the hogs.

Were there any other facilities, any other

shelters, or anything?

A Well, hog shelters, and from the point of the

road, where the power line is now, going back, there

~wasn't no poWer line there then, and we put a fence up

between, I think it was the old Matthews élace, between
us and the Matthews place, just something to hold the
hogs in. |
Actually, it's still there.

Q When you acquired the property in '45 --

A I didn't acquire the property, it was gave to
me.

Q When the property was. given to you in:'45; it
had a place to keep hogs, and that Qas about all.that'”

was on 1it?

A No, because in '45 we started building. That'
barn was built at same time.’

Q You are referring to which barn, the wooden
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barn?

A Right. That was built before the house. That
was buil£ before. Actually, I started that barn in -- I
went in the service in '42, and, actually, .we started
that barn just before I went in the service, and I had
to complete it when I‘come back.

Q When did you come back?

In '45.

w.u

Q When was the truck barn built?
A Oh, I was given a permit for the truck barn,
I think~it was in -- it's been about ten or twelve years
ago, I'm not sure about that.
MR. ARNOLD: If I could have this marked as
Complainant's Exhibit 6?
| (The document referred to above
was marked Plaintiff's Exhibit
No. 6 for identification.)
'BY MR. ARNOLD:

Q Okay, Mr. Zell,'I show you Complainant's
Exhibit Nﬁmber 6,.and ask you if you recognize this
document?

A~ No, I don't.

Q What are the approximate dimensions of the

" truck barn?
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Of the £ru¢k barn?

Yes, sir.

I think it's 40-foot long and 40-foot wide, I

We've got two 12-foot doors in it. . I think it's

-~ -I'm not sure what it is.

Q

A

0

A

year it was.

Q

A

Q

When do you fhink the truck barn was built, then?
The truck barn, itself? |
Yes, sir.

It wés built -- righﬁ off, I don't remember what
I know it's been about 10 or 12 years ago.
Ten or twelve years ago would be about 19652
That's about right.

And it's your testimony that you got a building

permit from the Céunty for that?

A

I did. The gentleman in the office drew up

the plat for me. I can remember that.

Q

‘A

.Who was that?

I don't know. I just went up there and told

them what I wanted.

Q

A

What office are you feferring to?

‘I think it was the Zoning Office.  I'm not

sure where you get building permits.

Q

You went up there yourself?

A=-l14
AUDREY J. RUDIGER REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
3959 CHAIN BRIDGE ROAD
FAIRFAX, VIRGINIA 22030




16

- 17

18

19

22

9 :3

33

That's right.
Do you have a copy of that permit anywhere?

I believe I do, home somewhere. I don't know.

~THE WITNESS: Do you have it?

marked at

Q

Well, Mr. Odin has it. |
MR. ARNOLb:V If I could have this document
Complainant's Exhibit 7?

(The document referred to above

was marked Plaintiff's Exhibit
No. 7 for identification.)

'BY MR. ARNOLD:

Directing your attention to Cozrplainant's Exhibit

7, is this the building pefmit you were referring to?

.

Q

Q
A
because I

Q

Yes, that's it.

So that was in '65.

When Qas the concrete pad installed?
About the same time.

Did you get a building permit for that?
No. I aian't'think I needed one for it,
put it in'myself.

Did you -- how about the small metal building,

when was that installed?

A

Q

'No. About four or five years ago. I'm not sure.

Approximately in 19732
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I'm not sure what year it was, but I know it's
or five years.

Did you get a building permit.fqr that?

No, because it's a knock-down building.

THE COURT: Does it have footings?.

THE WITNESS: - No, sir.

BY MR. ARNOLD: .

When did you install the gas tanks?

I can't remember. I know it's been a right

while ago, when I installed my first one.

Q They were not both installed at.the’same time?
A No.
Q  What is the approximate size of each one?
A One of them is a 2,000-gallon tank. Acfually,
of them is 2,000-gallon tanks.
Q Was it within the last ten years ;hat they
installed? |
Yes, I guess so; I'm not sure.
Q But it was after the house was built?
A Oh, definitely.
Q  Was it after the barn was built?
A Definitely. Which Barn?
Q The wooden barn.
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Yes.

After the wooden barn was built?

Yes.

Was it after the truck barn was built?

No. 4
Before that, both of them before that?

No. One of them was before that.

‘ One of them was before that and then one of them

after that?

A

Yes;

Do you have a garage'for“your.personal cér?
No.

When was thé‘swimming pool put in?

I believe it was in '73. What is that?‘ Ican't

make it out, because I can't remember when all of this -~

Q

All right, thank you.

- Mr. Zell, have you ever-been notified that your

business was being operated illegally, in violation of

the zoning code.

A

I have, but not illegally, I don't think. It

was never put in that term to me.

Q

Do you ever remember going to court on the

zoning violation charge?
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1 A I did. '
2 Q Do you remember approximately when that was?
3 A No, I don't. 1It's been about, I guess, about
4 eight years égo, or six or eight years ago. I'm not sure.
5 Q ° What was the outcome of that?
6 MR. ODIN: i object, Your Honor. It's
7 irrelevant.
8 THE COURT: Sustained.
9 MR. ARNOLD: Your Honor, I would submit that it
10 is relevant, and it shows the knowledge of the defehdant
1| of the violation, that he was not in coﬁformance with
12 the zoning code. And it also shows that there was a
13 time in the past where he has been convicted, criminally,
i& of a zgning offense, which I think is definitely fele&ant
15 in‘light of the ﬁonconforming use argument, which the
16 defendants have raised.
17 'MR. PRICHARD: I would object to the statement
18 Mr. Arnold has made. He just testified, and I would ask
19| that that be stricken.
2d THE COURT: The Court wili sustain the objection
21 by Mr. Odin. |
22 BY MR. ARNOLD:
23 .Q Mr. Zgll, have you ever applied for a re-zoning?
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THE COURT: Now, if he entered a plea of

guilty in a charge --
| MR. ODIN: He didn't, Ybur Honor. 1In fact,

since that's been introduced to his prejudice and I told
this gentleman, it's quite possible to check it out.
Mr. Kép Sanders was prosecutor at the time. I weﬁt*to
him after this man's conviction. - I said I was goihg to
appeal'the case: Mr. Sanders talked to other county
officials and it was agreed that it would never be
used against him.

And I'll go further, if I mﬁy, to tell you
the facts and circumstances of thé case, and I'll be glad
to do it.. But, I made that information known before'this
case, and I assumed'they checked it out. |

‘THE COURT: Are you going to call Mi.ASanders?

MR. ODIN: 1I'd be glad to call him if it becomes
relevant, but it's not relevant. It's a prejudibial
stqﬁemént and should nevef have been made in this coﬁrt.

MR. ARNOLD: Well, if Mr. Odin informed me
of that, I do not recall thét,”and I have not spoken with
Mr. Sanders. What.I've relieé on are the doéhments that
are in the file. And perhaps it would be best to call

. Mr. Sanders to clear that up, because I wasintending to rely
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1 on that in this case.
2 MR. ODIN: First of all, so far as a reliance
3 is cohcefned, the court record .itself .would have no
4 evidence. Secondly, his knowledgg or his citing is
5 totally'irreievant to this particular case, and thirdly,
6 if you'll.recall, I géve you Mr. Bowman and Mr. Burtahl
7 who were county officials at that time, who said they
8 want t; ignore this particular situatién,Aforget it and
9 let tﬁe man continue his business.
10 THE COURT: ° . The Court has sustained the
il objection. If you wish to call Cognsel; you may do that
s 12 in your defense. |
13 A BY MR. ARNOLD:
14 Q ‘Mr. Zell, have you ever applied for a ré-zohing?
15 A No, I haven't.
16 Q Have you ever applied for a special-use permit
1711 or a variance?
18 A No, I haven't.
19 Q  Have you ever received any lettefs from anyone
20| in the éounty, saying that your use of this property was
21 all right? |
22 A No. In a roundabout way, hearsay, you know.
23 | - It was handed dqwn to me from officials in the‘coﬁntyvthat
A=I20
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1 I . could go aheéd‘and operate; because I was taking up
2 the slack where ‘the County couldn't do anything about it,
3 down.in ﬁy area, for me to keep operating, because I was
4| | = knocked out of operating and the County couldn't, at that
5 time, couldn't take over my operation. |
6 And the people down there would be'hurting and
7 they éaid, leave me alone. '
8 ' Q  How did this information come to you?
9 A I think it was -— I'm only saying, now,
10 through some official of the County. I don't know.
li Q How did it come to you, thougﬁ’.’ Somebody must
- 12 have told you. '
13 A Definitely, but right off,.I can't remember
14 who told me,'becéuse it was such a big uproar at that
15 time, because thé County said, and I think Mr. Bowman
16 ';and.Mr. Murtaugh. --
17 Q Now, wait a minute here. You don't reﬁember
18 who told you?
19 A Right off, I don't kno&.
20 MR. ARNOLD: Weil, Your Honor, I would ask that
21 that be stricken as eVidence;. Not only is it.hearséy,
221+ but he doesn't even remember who told him.
23 o 4 THE COURT: I think that was in response to
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1 your question, wésn't it, what was told to him?

2 | MR. ARNOLD: Yes, sir. I asked him if he'd

3 ever.recéived any letters, and he said, no, I never

4 received any letters, but by way of hearsay, I was told

5 blah-blah. My question was, did you ever recéive any --

6 THE COURT: And then you followed that ﬁp‘ with,

7 who té}d you. |

8 " MR. ARNOLD: Yes, sir. "I was trying to

9 establish what was hearsay;

10 THE COURT: The Court will strike.it, but.it's

11 very unusual to strike your own question from his

12 testimony.

13 _ BY MR. ARNOLD:

14 - Q Mr.‘Zgil,‘do you remember testifyiqg at'a

15 | deposition given in my office on Friday, April the lst,

16 19772

171 |- A . Sure, I remember.

18 o And do you remeﬁber yourhrésponse to the

lﬁ gquestion, té the best of your recollection, then, theré

20| aren't any conversations you'je ever had with any zoniné

21 inséectérs or members_éf the Board of éuperviéors or any

22 " other County officials, which has indicated to you that
i 23 B you hgd inltheir,eyesa right.to use the property for your
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trash business; is that correct?

A I think the way you put the question to me in
your'office-—

Q I'm asking do you recall your response?

'A‘ Yes, at that time, yes.

Q What was your response at that time?

A I said,no, at that time.

Q' Thank you.

A Because I think the way the question --

Q Thank you very much, Mr. Zéll.

.Now, Mr. Zell, going back to'Qhen you got into
this business, when was it that you started this.trash
busingss?'

A When I was tweive years old, and I've béen in it

-- I'm 56 years old now.

Q Where did ybu live when you were twelve yearé
old? |

'A' Alexandria.

Q When did you start hauling trash frbm this
location?

A ' What location do you mean?
Q 6600 Sydenstricker Road.

A Going‘baék to trash and garbage; is that the
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way you want to put it? Because there wasn't no distinc4

tion then..

0 a1l right, trash and garbage.

A My father-in-law's business was the hogs then,
and I took up with him. I guess I started going with
my wife in the 40's, in 1940, somewhere along in there.

o) When did you mee£ your. wife, what year?:

A: I guess, it'd be the last of '39, somewhere in
there.

Q And you had started going with her for a few
years? |

A Yes. You know, in them days, you didn't just

get married, we didn‘t. You had to sdave to get enough

.to get married.

Q So, wﬁen did you start operating a trash
collection business from 6600 Sydenstriqker Road?
A Fpliy trash?
‘FQ Yes.
A Fully trash, in 1962, nothingrbut trash; But,

before that we was hauling both trash and garbage.

Q . When did you start hauling trash and garbage?

A I don't know. I guess it was in '40, '41,

" somewhere up in there. I don't know, because then I
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1 ieft. We had thé business going and then I went in the
2 service in-'42, and my father;in—law and brother-in-law
3 - my fa£her kept the business going until I got back
4 out, and then Ivcontinued wﬁen I got back out. That was
o in! '45.
6 Q 'So, you got out in '45?
7 A_ Right.
| 8 | MR. ARNOLD: N6 furthér questions, Your Honor..
9 ~ MR. ODIN: No quéstions at this time.
10 THE COURT: . You may step down.
' ‘Witness exéusea.)
12 THE COURT: Call your next wiﬁnesé.
13 MR. ARNOLD: I call Mr. Knowlton.
14 Whereupon, |
15 GILBERT R. KNOWLTON,
16 the complain#nt, was cﬁlled for examination by counsel
17 on his own pehélf,.and, aftér ha?ing been preQiouéIy‘duiy
18 sﬁorn, was examined and testified as follows:
19| DIRECT EXAMINATION
20 BY MR. ARNOLD: |
21 Q | Would yéu state your full name for us?
22 A Gilbert R.’ Knowlton, K-n-o-w-l-t-o-n..
23 Q ..Whét~is your occupation?
A-125
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1 E A Zoning Adﬁinistratdr for Fairfax County.
2 Q‘ How long have you been so employed?
3 A As Zoning Administrator, since July of '72.
4 Q ° And what are your duties, briefly.
51~ a - T admlnlstratlvely 1nterpret, admlnlster and
\
6 enforce the zoning ordlnances.of_the County.
7 Q_ Are you familiar with the property located at
8 6600 Sydenstrlcker Road?
9 ’ A i am, . yes.
10 Q What is the present zoning of.thae property?
1 ‘ A . RE-1l, l-acre, single-feﬁily residence.
12 | Q Is the operatlon of a trash business a permitted
13 use in the RE-1 zone? i' , - g )
14 ,. A Nq, it is not;
15 a MR. ODIN: Tﬁese are lega; questions, Your
16 'Honor, and I think the best ev1dence would be the’ zonlng
17 . ordlnance, 1tself. |
18| - THE COURT: - . The Court would sustain the
19 objeetion. |
- 20 f MR. ARNOLD: We will now enter-into'evideﬁce
21 copies ef sectlons of the zoning code, which have been
. 22 | certified by the Clerk.
’ 23 | While’they are looking at.those, if I could'

—A=IZ6
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have this marked as Complainant's:Exhibit.Number 8.

(A zoning map, referred to above,
was marked Plaintiff's Exhibit
No. 8 for identification.)

BY MR. ARNOLD:

9 I ask you, Mr. Knowlton, if this is a true and

property?
A Ye;, it is;
'MR. ARNOLD; "I will move that into evidence.at,
this time. |
'THE COURT: Show it to Céunsgl.;
It will be admitted. Leave it with the clerk
sq the clerk can mark it off of the identification 1ist.

{The zoning map, previdusly

marked Plaintiff's Exhibit No. 8
for identification, was received
in evidence.) '

-

MR. ODIN: Your Honor, I would object to the
introduction of éhis document. It.is being offeredias.l
undegstand it,as the current ordinance relating'#é
nonconférming uses ana.I have t&o objectidns to it.

Firstly, I would like to céll the court's
attention to, I think it's 15.1 492 of the Code of

Virginia, and in that section of the code it states what
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may or ﬁay not be included in a zoning ordiﬁance.
| THE COURT: 15.1? )
MR. ODIN: I don't have my code book, so if
I céuld borrow one for just one second. I'm Sorry. i5.1
492 states in this article: '"Nothipg in this article
shall be construed to authofi?é the impairménfvof any

vestige right, except that a zoning ordinance may provide

that the land, building and structures and the use thereof

which do not conform to the regulation and restrictions

prescribed for the district in which they are situated

may be continued only‘so long as the then—ekisting, or thel

more restricted use continues and such use is not dis-

continued for more than two yeats énd so long as the
building'stfuctufeg are maintained,” et'cetera, et
cetera. |

Two important distihctiohs té be made. First

of all, it requires a fwo-yea: abandonment or discontinu-

ation of. the use, and, secondly, it does allow ihe;;"

continuation of not only tﬁe use in question, but a .
cﬁhtinuatidn of any other use, so long as it is'not -
or it is less restrictive, or not as intépse, if you will,
a use as the prior nonconforming use.

The ordinance which the County has presented
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fied copy, but I'm prepared to represent, one is, it
states right on the ordinance, which has been certified,
that Section 30-4.2.6 was amended, and it says, see
Amendment 290, and if any nonconforming use ceases for any
reason for'a conﬁinuoué'period of six months‘or mofe,
other than fbﬁ reasons beyond the control -- not.two years
but si# months for %he pfovision‘of subsection, et cetera

-- or is changed to or replaced by a conforming use, the

shall thereupon be subjéct to all tﬁé regﬁlaﬁions.as to.
the use for the aiétrigt, et cete%a;

Two thinés. _dﬁe; the‘ameﬁdmént that came in
it was amended and it was and it should be attached
befoie'it comes in -- the partiéular nonconforming use
section that -is there is in derogation of the enabliné
legislation, one, and tWO,‘ghere yas.anvamendment.

MR. ARNOLD: Your thor, thé amendqént was to
conform this provision'&ith'ﬁﬁe state code, and the

purpose was to delete this entire section.

THE COURT: Do you have the amendment with youp

'MR. ARNOLD: No, sir. I have not attached it.

™
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I have a copy here which I'd be glad to show Counsel.

THE COURT: Weil; the Court cannot accept that
as a.curreht zoning ordinance if yoﬁ don't have your
amendments to ie.

MR. ARNOLD: Your Honor, I have a cdpy here,'
which is a Xeréx copy which is'éertified.by fhe_Boéra;

THE COURT: Attach that to your‘ordinénce, the
s§ you'll have a complete exhibit. Because, if you are-

introducing that ordinance in conflict with the state

. statute, then, we all realize the state statute is going

to prevail.

MR. ODIN: You? Honor, may‘i just read you
the amendment? | | -

It says; “If any_ndhconfdrming useAdeases
for any reason for a cﬁntinuous period of'two years,".and
they brought in in co@pliance with the two year$ -~ "or
more, otﬁer'than for rgaspné beyond the control of fhe

owner of the property except for provisions of subsections

30-4 2.5 or as changed to or replaced by a'conforming use,

. the land and buildings. thereof devoted to such non-

conforming use, shall thereupon be ‘subject to all the

regulations as to the use of the district,” et cetera.

Again, the derogation is simply that this.
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conforming uses, attempt, if you will, in derogation
of tﬁe state statute, to preclude an individual from
changing one use to another use, which is less restrlcted

And for that reason, I malntaln, one, that 1t
is an improper ordinance, it's an unlawful ordlnance,
it's in derogation of thexstate -

THE COURT: The Court will admit'it intq
evidence so we'll have it in evidence and you can argue’
that at'the conclusion, after aii ehe evidence has .been
éresehted, contrary te the enabling legislation.-

The Court will éakeja teneminute recess.

(Brief recess.): | i

THE,COURi: Do yoﬁ ha&e.some sections of the
County Ordinance that are not applicable?

MR. ARNOLD: - Yes, sir, there are sections eot
appllcable, and they've been strlcken. |

_THE COURT: Have you marked those that are
applicable? |

MR.. ARNdiD: I ha&e stricken through the
sectione that'are.nbt applicable.
| I move these in evidence at this time.

THE COURT: Any objection?
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1 B MR. PRiCHARD: No objection.
2 THE COURT: They'll be admitted.
3 ] (The documént‘referredAto above
was marked Plaintiff's Exhibit
1 9 for identification and
5 received in eviéence.)
6 ~ BY MR. ARNOLD:
7 | .d_ M;.'Knowlton, where are the'permitﬁed;usés set
8 forth in the zoning éodeéﬁ
9 A In the schedule of regulations, Afticle 2 éf
10 that document. | -
11 Q And is - a tkash business listed therein?
” 12 o MR. ODIN: Your Honor,.they are in evidence,
_13 and they speak for tﬂemselves, and I~£hink.it is for the
14 Court to determine the best eyidence -
15 | - THE COURT: Your besgievidence is the drdinancé,‘
16 itself. The Court can then read the list. |
17 | ‘ - " MR. ARNOLD: All right, fine.
18 . Bf MR. ARNOLD: o
19 Q wa,concerning Mr. Zell's property at 6600 .
20 Sydenstricker Road, you testified fhe pPresent zoning';s |
21 RE-1. | .
22 When was £hat zoned? When was that so zoﬁed?
: 23 : MR. ODIN: Excuse me, Your Honor, that would be
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a matter, again, from proof from the Clerk, and not from

Mr. Knowlton, and I would object.

THE COURT: Argument?

MR. ARNOLD: Well, Your Honor, Mr: Knowlton is the

_Zohing'Admistrator and is charged with the duty of

interpreting the Code. ' Through this line of'tgsﬁimony,
I wasiyﬁying to establish whét.that zoning}has been in
the paét, and I feel that the question is proper, and
that in his position as Zoning Administrator, he»is.
familiar with the ordinance énd the history.of the'

ordinancg; and how that zoning has developed through

the county.

THE COURT:. Do YOu have thaé-ordinance?

MR. ARNOLD: #es, sir; I have copies éf the
mabs right here, I'll have marked and use in his testi-
mony. |

THE COURT: If it wés ioned by the overall‘
adoption of.the'zoning~ordinance and map, theﬁ youf béstf
evidence, again, wouid be your'§rdinance and your map;

Changes in the zéne; unless it is an individual applica-

‘tion for some --

MR. ARNOLD: I have certified copies of that.

I'll move these in. evidence at this time.
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THE COURT: Any objection.

MR. ODIN: Yes, Your Honor.

| First of all --

THE COURT: Find Article 2 fpr me, in here,
please.'.

Go ahead, Mf.-Odiﬁ. .

MR. ODIN: Your Honor, right now, just let me
say to.yéu if I may, that I think tﬁey are out of brder,
that the.first thing that should come in -- these are
maég purpbrtedly or allégedly to'be copies of the 1941
ordinance, but the ordinance is not noﬁ in gvidence, and
I would ijectvuntil it is.

THE COURT: On the -- isn't'your maé referred
to in your ordigance? Wouldn't you have the adopﬁion of
your ordinance and your map at thg same time by the
Board of Superﬁisors?'

- MR. ARNOLD: Yes, sir. .
THE COURE: Wbﬁldn't it have to cqme»in?'
The map doesn't mean anything without the
ordinance,'and.the ordinance doesn't mean anything -
withoug.the map.
Don't you have to have it in its entireﬁy to

effectuate a change or to effectuate a zoning, itself,
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by either an amendment to the map and your ordinance

amendment?:

MR. ARNOLD: . Well, yes, sir, .that's correct,
Your Honor, but as a mattér of evidence, what I have
here is a copy of a document which has -—‘tbé original

which is in possession of the County -- a Xerxox copy as

attested to by the Clerk.

THE COURT: His ohjecﬁion is that you do not
have the ordinance aﬁtachéd to thé'map: You are isolating
the map from your ordinance. |

MR. ARNOLD: .1Is the.objection to tﬁe.
authenticity?

THE COURT: No. It's that you do not have the
entire paéﬁage,.the ordinance %nd the map. . |

MR. ARNOLD: Well, is it an objection to the
relevance? |

. THE COURT: No, becauséyom: map doesn.'t" mean
anyfﬁing withou£ an ordiﬁance, and youriordinéﬁce
doesn't mean énything without your ﬁap. To show your
zoning, yéu have to have both of them, to be read
togethef. That's my understanding)and the pﬁocedure of
Fairfax Count& for &ears. You have an ordinance and a

map, and the County then adopts both the ordinance, -
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1 zoning ordinance;and the map, which establishes your ose.
2| | ’ I may be in error, but thatlis my understanding
3 of the orocedure for years. So, with the - 'zoning map,
41 you should have attached to your zoning map, your zonlng
5 ordlnance. And I thlnk that is Mr. Odin's objectlon.
6 You do not have the two of them together.
7 " MR. ARNOLD: ALl right. .
8 ? If‘I could have this marked, please.
"9 : - THE COURT: Have it marked es part of your map,
10§ also, the two together. |
li _ " MR. ARNOLD: Well, I believe; Your ﬁonor,'fll
12 .A‘introduce them in another order, in that I.V;Li ethach
13 each map to each.ordinance, fatheh hhén;afﬁeoh them all
14 | together,'as I believe it would be easiehi.:“'
15| | . : THE COﬁRT: ﬁe11, isn'h this ordinance going
16 to this map? o
| . '.4MR. ARNOLD:‘ The top one, but these show the
18 |- ordlnances, the zoning at other tlmes under'dlfferent
19 ordinances.
20| | . THE COURT: All righh.
21 - THE CLERK: So, should it be —-
22 | ~ THE COURT: We'll leave it up to him.
23 B MR. ARNOLD: Then I would move into evidence
’ .v A=136
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Plaintiff's Exhibit Numbers 10 and 11, simultaneously.
| (The documenﬁs referred tg above
were marked Plaintiff's Exhibits
10 and ll;f?r_idgntific§tion)
MR.  ODIN: Your Honor, may I appfoach the..
bench? |
I have a zoniﬁg prdinance datea, effeetive
March i, 1941, and a map, and if Your.Honof wili look
at the map, it has been-ééi'tifiéd by Ethel Register, Clerk
of thg Boﬁrd of Supervisors.. It does Qot sﬁow’anj.zoning
districts. BAnd in red, sqperimpgsed uéon this ﬁap, is
simply thé words "agricultural distfict".'
THE COURT: Counsel, was this the ﬁap that was
adopted with your ordinancé? .
MR. ARNOLD: Yeées, it's a Xerox copy of a
portion of the maé. | |
THE COURT: Setting ouﬁ your zoned di;tricﬁsé
MR. ARNOLD: -Yes, sir; .
THE_COﬁRI{ Wéll, everything in here is
agricultural: -
" MR. ARNOLD: Yés; sir.
THE COURT: In this area.

" MR. ODIN: Your Honor, first of all that requires
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1 extraneous evidence in ‘statements of counsel. 1& safs
2 that the location and boundaries of the diatricts are
3 hereby eatablished as shuwn on this‘zoning map, dated
4 1941, which accompanies this ordinance, and,is'henéby
5 declared to be a part_ﬁhereof.
6| | . | Those distriat boundary lines ara,'un;eas
7 Aotheru%se shown on. the zoning‘map as herein~described,
8 either.the center line of the streets; or the roads or
9 railroads, or lines parallel or perpandicular thereto
10 as noted on the map:
- . 11 ' Said zoning map and old,notations, dimensions
12 ~and designatlions’ shown thereon'shall be aa much a bart |
13 of the ordlnance as 1f 1t were fully .described. 1In
14 another sectlon in thlS ordinance, as I understand was
15 adopted February the 5th,.and in the notations, or the
16 ﬁinutes; if you will, for that date, it states: For |
171 |.  the purpose of 1dent1f1catlon, each of the said nine maps
. 18 ‘ accompany:.ng ‘the said zon:.ng ordinance, were marked zon:.ng
19 map one of nine, Falrfax County, February 5, 1941.
3. 20 ._ Board of Supervisors of Fairfax County, signad G. W.
&l 21 Carper:.Chairman..
22 What I'm really wondering is, and I understand
23 from a conversation with cOunsel, that he is unaware of
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whether‘those are copies of the maps ﬁhat were certified .
by ﬁr. Carper. So I qﬁestion the euthenticity.
" THE COURT: Well, the Clerk of the Board by .
”coéy attest” would indicate a true copy ef the oriéinal.
MR. ODIN: Then I'd have to object because
that doesn't show the boundarles, number one, and number

-

two, whether she is attestlng to that which has been

°super1mposed == I mean clearly, that's not a copy. That's

something that has been added to the mep.
' TQE COURT: The.notatioﬁ ”agricultufal" zone?
. MR. ODIN:  Yes, Your Honor. ”

THE COURT: Argument?.

MR. ARNOLD: Once again, .Your ﬁonoﬁ, this is
a copy of a document that's in the poséessidh'of the
County Clerk. By sﬁatute, the Clerk, as a public
record -- |

THE COURT: Whee‘the Courﬁ is geing'to do this
time is 901ng to admlt 1t, ‘and if thls 1s not- accurate,
then you can move the Court. to strike it, and then the

Court will, strike it if this is not an accurate copy of

this original zoning map.

MR. ODIN:  I'Ve never seen it.

As I understand it, he repreeented.to me that
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it was not in.the Clerk's office, it was not in her
possessidh.. That which he has copied is a map d&wn in
the.mapping.gection of Fairfax County.

THE COURT: But, I take it the attestation
by the Clerk that this is & copy of the qriéinal map
adopted by the Board.of'sﬁpe#visors with the zoning
ordinance, 1941;4- |

. MR. ODIﬁ: Are you accepting the "agricultural
notation, which has been placed on this, as if that were .
a part of ité o |

THE COURT: That would be a part of. the
original of this map. If not, then you qaﬁ‘ask that it be
striéken, and the Court will not consider it.

MR. ODIN: I'Ve'jﬁstnaéked counsel,. is he
reéresenting that to be the'casé; that that ﬁotétion
rightAthere:is a part of that ordinance _—

THE COURT;‘ He is..

'""MR. ODIN: -- that when I walk. over there, .

' I'm going to f£ind that on it?

MR. ARNOLD: What exactly are you referring to
THE COURT: The Clerk makes a representation
by the attestation that this is an exact copy of the

original.

MR. ODIN: But, .I think Counsel wiil,admit it
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is not.

THE COURT: Then if it's not, it can't be
admitted.

MR. ODIN: I .be'l:i'.eve he would admit it's not.

THE COUR’.'L‘: And by his representatidn to the
Court, then the Court would admit it as an exact copy of
the original, because I think the statute provides fot

any exact copies to be attested by the Clerk to be

- admitted into ev1dence, but if it's not, then it can' t

be admitted into ev1dence, by statute.

MR. ARNOLD: Your Honor, we can go across the |

. street at the lunch break and I'll be glad to show Mr.

Odln the original map.

MR.<ODIN: I'm just_aSking if you're'repre-
senting to the Court that that's the original. | |

MR. ARNOLD: That's a true and aeéﬁrate cepy‘
of.what'é represented on the map. |

' MR. ODIN: And the word "agricultuzaltﬁjust~

as it appears there is on that map? It is a part ef,
it?

MR. ARNOLD: If you cotld-point out whatj
you're referring to?

MR. ODIN: That which is in red, that I'm going
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1 to find'that on the map.

20| MR. ARNOLD: No, that's not a map.

3| - o THE COURT: You can't make additions to it;
|  The clerk -- did the Clerk attest to that?

s| | MR. ARNOLD: Yes, sir.
-8 | THE COURT: In what capacity? |

7 ) Mﬁ. ARNOLD: In her qapacity as Clerk. -

8 | - THE COURT: I think you betéer go check that

9 original, because I don't think you have a copy of the
10 originél here. I thinkAéomebody*has added'that. That
1i | probably shouldn't be shown on the drigin;l, and she.

i2 canﬁoﬁ atteét to'something that's not on the origiﬁal.
13 | If sheldoes, it's not admissiblé into evidence, and I
14. think that she should be aware éf the'fact.

15 | ' MR. ARNOLD: Could I proffer this in evideﬁcé
16/ | - at this ﬁimé? How has the Court ruled? How should I
17| |  proceed at this time; is this in.evideﬁce? '

18 . o THE COURT: If fou, as an Officer of tﬁé Couft
19| tell me that that is a copyxof the original ;; | |
‘20' MR. ARNOLP: It's a copy of the original.

21 What is written in red, agricultural zone, is not on the
22 éxiginai. That~wés‘added after the copy was made.

23 THE COURT: That's not admissible.
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MR. ARNOLD: May I proffer it at this time?

THE COURT: No.

‘81

~ MR. ARNOLD: May I have the witness proffer

as to this document?

THE COURT: No, because it's not admissible

under the statute.

MR. ARNOLD: May I proffer it as evidence

subject to -- Can I have him testify subject to having
Mr. Odin examine the original at lunch?

THE COURT: Any objection?

MR. ODIN: I would like the original produced,

and I object until that time, because I think if it is

not, I would like to see, really, the map.

. THE COURT: The proffer certainly can't go

as evidence. Now, this cannot‘come’into evidence be-~

cause there's been addltlons made prlor to or after

in

the attestation by the Clerk by someone ‘else, unknown..

'And it can't come into evidence. -Under statutory '

requirements, it cannot come into evidence, so why

proffer fhrough.this witness something that'is'not

© going to come into evidence?

Now, if you Want to make it as part of a

' p0531ble appeal procedure, go ahead and proffer it.

A-143
AUDREY J. RUDIGER REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
3839 CHAIN BRIDGE ROAD
FAIRFAX, VIRGINIA 22030



[T

10
11

12

14
15
16
17
18

19

13 |

82

But that's the only reason and the Court

will not consider it as evidence in the case. You

‘could get it in as far as the record is concerned,

as far as possible appeal.
MR. ARNOLD$ fhét's what I was feferring to
by proffer, Your Honor. |
THE COURT: It's being réfused solely'because
you géve not complied with the stétﬁte as to the admis~
sibility of thé evidence.
| MR. ODIN: May I on furthéf.g;ouhds}'in the

event it is appealed, also because of admission of Counsel

that it is not a genuine document, and, secondly, I would

like to pointvout in paragraph seven of Mr; Knowlton's
bill of complaint states that- the property described in
paragraph 2 is zonediRE—l, and has been so zoned since
1941, which is in derogation of éhe exhibit.théy proffer;
' THE COURT: You may prbffer.for'thé'récord,
Counselor. | | - | )
MR; ARNOLD: Okay.
Well, what is the ruling as to Plaintiff;s‘
Exhibit 11, the '41 copy of the code, the zoning code?
| MR. ODIN: As I understand in response to a

question that was addressed by the-County of Fairfax to the

4
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Attorne§ General, it was ruled that‘the'zoning is not
effective until the map is adopted.-

THE COURT: You have a two-step procedure.

MR. ARNOLD: So, Court is rullng that both
have to be put in at the same tlme’

THE COURT: You don!t have one without fhé
other, it's'my understandingi You can't have an

ordinance without the map or a map without the ordinance.

. That's my understanding of it.

Doesn't the ordinance refer to tﬁe map?
MR. ARNOLD; Yes, sir, the ordinance does refer
to the map. | |
THE-COURT: You can proffer botﬁ of them.
BY MR. ARNOLD:
Q Now, Mr. Knéwléon, I now show you‘a document
that has been marked as Plaintiff's Exhibit ﬁumber 6

for identification and ask you if you recognize thls

document’
A This is a building permit application, whiéh
was processed through the county in 1949. |
.Q And‘where is the addition 1located?
Who is thé applicant?

‘A The applicant is R. H. 2Zell, Jr.
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MR. ARNOLD: I would offer this in evidence
at this time and move it into evidence.

MR. ODIN: - I have no objection.

THE COURT: It will be admitted as number six.

(The document heretofore marked
Plaintiff's Exhibit No. 6 for
. identification was received in .
- . evidence.)
MR. ARNOLD: I'd like to have this marked as

Complainant's Exhibit. 12.

(The documeﬁt referred to above
was marked Plaintiff's Exhibit
No. 12 for identification.) .

BY MR. ARNOLD:

Q I now show you a document that has been marked

as Complainant's Exhibit 12; and ask you if you recognize

-it?

A This, too, is a copy of a building permit

~ application in the name of R. H. Zell.

MR. ODIN: Excuse me. If I may intefpésg an
objection. ‘ . | .

Counsel indicéted to.me that Mr. Knowlfon ié
not fhe building inspectbr; Theée‘are not records in
his office. if he will show them to me, I will be glad

to review them and determine if we can agree on their
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* AFTERNOON sessiom
(The Court reconvened at 1:30 o'clock p.m.)
MR. ARNOLD: Now, Your Honor, I have out in
the hall, a Mr. Fred Beales, who is Custodian of Récords,

for the'zoning documents and he has with him some of the

~original '41 and '59 original zoning maps.

- I would request at this time,‘if-I could
intérfﬁpt Mr. Knowlton's testimony, to have ﬁr. Beales
identifj the maps in ordér to establiéh'their authen-
ticity,'thaﬁ the'Xerox copies that we have,‘may be
compared to the originals.

I would request after tpat'has beeﬁ done, if
they are found to be'satisfactory, that rather than hgve‘
the originals entered into e&idence, wé’be alloweé to
enter tﬁe Xerox copies so that Mr. Beales can take the
origihais back witﬁ him. | |

' THE COURT: All right.

A-147
AUDREY J. RUDIGER REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
3859 CHAIN BRIOGE ROAD
FAIRFAX, VIRGINIA 22030




B

(3]

10
11

12

13

14

15

16

17

18

19

Whereupén,
FREDERICK R. BEALES,

a witness, was called for examination by counsel on
behalf of the plaintiff, and, after having been
duly swc:n, was examined and testified as follows:

DIRECT EXAMINATION
BY MR. ARNOLD:
Wbﬁld*yoh'staﬁéﬁyour'fﬁll name, please?-
Frederick R. Beales.

" And what is your occupation?

¥ o » 0

Supervising Map bréftsman,#bivision of Mapping.-|
Q  And. as part of your ° dﬁtiesf‘ are fou the

custodién'qf the zoning méﬁs for‘the.County of Fairfax?
A | fes, I aﬁ.

Ke] And did you bring with yoﬁ the 1941, the. full set

- of 1941 zoning maps?

A Yes.
MR. ARNOLD: Could I have these marked'f-:well,

Your Honor, would you like me to have these‘markeﬁ for

‘identification?

THE COURT: Why don't you go ahead and lay’

youf groundwork for admissibility first, and then if you

s
11}
-~

wish to withdraw them subject to substituﬁé'copies, you
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may.

MR. ARNOLD: I guess I should have them marked,
then; in order that I can have him properly identify then

THE COURT: Do you have a copy to be marked first?

MR. ARNOLD: Yes, sir, the copy that we moved
lnto ev1dence, or that we had ldentlfled earller. I
believe the Clerk has the eth.b:Lt.~ Exhlblt Number 10.

THE COURT: I thought you took it back over to -

the Massey Bulldlng to check.

MR. ARNOLD: All right.
BY MR. ARNOLD :
Q ‘Mr. Beales, did you brlng W1th you the 19 -

the official zoning map of the 1959 zonlng for Falrfax

County?
A I did.
Q Okay.
" MR. ODIN: ?oﬁrJHonor, we stipulate that £hosé
"are copies,.that the réd ~ is not é part of it.
THE COURT: The Court will accept it with fhat
»stipulatioh. | | |

Will is be necessary to have any further

' testimony of the witness?

MR. ARNOLD: No, sir.

A-149 .
AUDREY J. RUDIGER REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
3839 CHAIN BRIDGE ROAD
FAIRFAX. VIRGINIA 22010




10

11

13|

14
| 15
16
17
18

19

99

MR. ODIN: No, sir.

THE COURT: You may step down, and you may take

therriginals back.

Thank you.

(Witness excused.)

MR. ARNOLD: And at:this time I would move

into evidence the '4l Code, with the Xerok copy of the

map pertaining to this section.

THE‘COURi: Any objection?

MR; ODIN: No objections;

MR. PRICHARD: No objections.

MR. ODIN: As cértifieﬁ to, less the red;

THE COURT: Less the red.

'MR. ODIN: I understand. No objections.

THE COURT: What is your exhibit number?

MR. ARNOLD: All right. What I'll do is mark

through the red here.

The following map i;ﬂidentified as Plaintiff's

Exhibit Number 10, and the 1941 ordinance has already

been marked a# number 1l1. I believe we have a notation

on there.

THE COURT: The 1941 zoniﬁg ordinance is

admitted as number 11, and the map thereof is admitted
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1 as number 10.
2 (The documents heretofore marked
Plaintiff's Exhibit Nos. 10 and
3 11 for identification were
received in evidence.)
.4 .
5 : . MR. ARNOLD: And I would move into evidence
6/ | the 1959 map and portions of the 1959 code, the map
7 identified as exhibit 15, and the section of the.f59 code
8 is 16.
9 . ' THE COURT: Any objections?
10 MR. ODIN: No.
11 THE COURT: The map will be admitted as 15,
” 12 the ordinance as number 16.
13| | _ (The documents referred to above
A e - were marked Plaintiff's Exhibit
14 . : Nos. 15 and 16 for identifica-
' ' tion and received in evidence.)
15 :
16 MR. FIFER: Could we see the one that you're
17 | admitting, now, for identification. .
18 ' MR. ARNOLD: At this time, Your Honor, I would
19 recall Mr. Knowlton.
20| | . THE COURT: All right.
21
22
23

- A-151
AUDREY J. RUDIGER REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
3839 CHAIN BRIDGE ROAD
FAIRFAX. VIRGINIA 22030



10
11

12

14
15
16
17
- 18
19

20

13

105

THE COURT: (continued from page 104)

and the-zoning classification wouid bé'as éet forth on
the map and the zoning ordinance. ‘So, expert testimony
would not be neceésary;

| So, my understanding is there's been no appli-
cation for ré-zdning of the prcpe:ty;.itself. It's all
down to tﬁe'current zoning, With reference to the adoption
of the overall master plaﬁ, and zoning for the districts,

MR. ARNMNOLD: WEII; Your Honor, then is it the
Court's ruling; in light of thé'eQidence that has.béen
produge&, there is sufficient evidehCe'to.shOWlthat the
éroperty was zoned RE-1 -- excuse me, agriculture from
'41 to '59, and was then re-zoned in '59 to RE-1, and
has remained so zoned until tod#y? .

THE COURT: From thé'evidéﬁce'befére ﬁhe~Court,
from 1941 until the adoption of the zoning ordinance'and
the map in 1959, ié was an ggriculture zone, and aftér.‘
the aaoption of thé 1959 ordihanée and map, then. it was

changed to RE-1 zoning classification.

MR. ARNOLD: Thank you.
MR. ODIN: You haven't looked at that evidence,
but you're assuming that --

- THE COURT: No.

MR. ODIN: -- dren't you? Isn't your ruling
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MR. ARNOLD: (contlnued from pages 109 et seq.; d:l.rect115
examination of Jackle Edward Ash a witness, called on
behalf of. the plalntlff)

Exhlblt Number 20, would you tell the Court what this is?

A This is a zoning violation 1ssued to Mr.

" Raymond Zell on May 17ﬁh, '66, by a -zoning inspector,

Charlie Ellicott, Jr. It's for operating a business

in-a resxdentlal zone and repalrlng and malntalnlng

commerc1al vehlcles.

MR. ARNOLD: I would move this into evidence

‘at this time.

THE COURT: Any objection?

MR. ODIN: No, Your Honor.
(The document heretofore marked
Plaintiff's Exhibit No. 20 for

identification was received in
- evidence.)

BY MR. ARNOLD: .
Q Directing your attention to a letter marked as
Complainané's Exhibit 21 --

.

(The document referred to above
-was marked Plaintiff's Exhlblt
21 for 1dentlflcatlon )
-— and I would ask.you what this document is.
Is this found in the zoning file?
A Yes, it was.

This is a document of Mutual Ice Company, in

'Alexéndria; Virginia, dated February the 23rd, 1966,
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regarding, Mr. Zell at this time was selling ice ‘with
one truck from his property, prior to January 1, 1941.
MR. ARNOLD: I would move this into'evidence
at this time.
THE COURT: Any objection?
MR. ODIN: No. - . -
THE COURT: It will be admitted.
(The document heretofore marked
Plaintiff's Exhibit No. 21 for ]
‘identification was received in
evidence.)
BY MR. ARNOILD:
Q Directing your attention to this document that's
been marked Complainant's Exhibit 22 for identification-f-
(The document referred to above
was marked Plaintiff's Exhibit
No. 22 for identification.)
-- I ask you what that is.
- A This is from Mutual Ice Company, Alexandria, -

Virginia, dated October 20, 1966, Department of Zoning,"

Fairfax County . It says: A search-of the records- indicate

that Raymond H. Zell owned and operated two open trucks

.'ﬁsed for purchase and resale of ice from our plant in
Alexandria as far back as 1941.

Zell was operating a retail ice business out of

.
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Bprke, Virgiﬁié, in the Burke, Spiingfield area. Mr.
Zell is a dealer here of Mutual Ice Company for about 25
years. To the 5est Of my knowledge and of our employees
and §fficers who were here then, he operated with his

father from the same place he now operates in Burke,

"signed O. A. Reardon, Treasurer.

MR. ARNOLD: I would move this inté evidence
at this time. |

THE COURT: Any objection?

MR. ODIN: No. |

THE COURT: It will be admitted.
(The docﬁment.heretofore markeé :
Plaintiff's Exhibit No. 22 for
identification was received in -
evidence.)

BY MR. ARNOLD:

Q I now show you a document that's‘been marked
Plaintiff's Exhibit Number 23, an&lgsk you iflybu can
identify thié. |

(The documén£ referred to abdée

. was marked Plaintiff's Exhibit
No. 23 for identification.)

MR. ODIN: Your Honor, this'particular document
I have objections to for two reasons.

First of all, it speaks '©of the contents of a
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MR. ARNOLD: Thank you, Your Honor, and

please note my exception.

And we have.no further evidence. We rest.

MR. ODiN: On behalf of Mr. and Mrs. Zell, I
would move to strike the evidénée. And, fiiét, if Your
ﬁonor please{ may I gé back to the pleadings‘that'have
been filed invthe qase?A' . |

-And if you will notice in addition to'paragraph.

. 7, alleging that, in fact, the property was zoned RE-1,

it is further stated in those. 2nd according to their

evidence -- if you will acqépt it for the moment as if it

really does p%qve that -- the RE—l'zoning'came much later

in the game.

And tﬁeré is no question} according to fhe
testimony prior to that time, an agricultural.use,
accepting their evidence for these purposes, right'noﬁ;
as if they established in 1941, it was réstrictea to an
agriéultural;use. o

That agricultural use was then’a valid existing
use. This man had the right to his hogs. This mén had
a righﬁqtq haul.garbage and'trash to.his hogs, to feed
his hogs and to engage in the trucking operafion.

And, as an incidental use, if you will, surely
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that was one part and parcel of it. The evidence goes

further ‘than that. The County has introduced evidence tha

" another . trucking operatlon 901ng on, referrlng to

the 1ce bu51ness Mr. Zell has testlfled to other'

operations that were engaged in by his predecessor in
title.

-In’the 1941 ordinance, if there is anything_
clear, it nakes it very,.very clear.that you can perpet-
uate nonconforming uses. I beiieve the ordinance
speclflcally states -- if you have 1t, Your Honor.

THE COURT: What_ms the exhibit:.do you'recall?

"MR. ARNOLD: I believe that's number 11, Your
Honor. .

| ATﬁE‘COURT: Numberill.

" MR. ODIN: Page 15 'Your Honor, in Section 10°

If at the time of the enactment of thls ordlnance, any

building, structure or land is belng used ln a character
does not conform to the provisions of this ordinance,

such character or manner of use or purpose of location

1T
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as then existing, may be continued and no change or
title or possession; shall be construed to prevent the
nonconforming use of such building, structure or title,

and no change of title.

Now, I think there are two things that I would

‘like to point out, having read this.. First of all, of
' course, what occurred was occurring on the property

before Mr. Zell's --

THE COURT: The ordinance that I have,

'Plaintiff's Exhibit Number 11, pagé 15 --

MR. ODIN: @ Yes. Page 15, Section 10.

THE COURT: This is labeled zoning ordinance of
Fairfax County, effeéﬁive March ist,_194l, as amended
December the 1st, 1954. Is that the same ane?
| MR. ODIN: I réally don't know that.

‘MR. PRICHARD: I believe, then, I misled the

Court, because I had the earlier one.

MR. :.ARNOI_P?_ I.-PrqbablY-Put.';haﬁ one in evidence. - -
Mﬁ; ODIN: I'm totally confused.
Is this the one that's in evidencg?
. MR, 'ARNQLD;f No. The ;ne that's in evidence
is 1954. - }

THE COURT: We don't have a March 1, '41. We
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have an amended March 1, '4l, amended December the 1lst, of
1954.

MR. ODIN: If that be thé case; Your Honor,
I would OSjeéf to the ordinance.

You have an ordinance,.FebruAry S5th, 412

THE. COURT: -Effective March lst, '41, but as.
aéende&’necember 1, 1954, and on paée 15, subparagraphs.
3, 4, é and 6, and'thén E staﬁes: Powérs relgtive to
a decision of_administrative officer and.F: Powers
relative to special.ekception on épeéial questions.

MR. ODIN: Can I épprdgch ﬁhe bench and
assist the Couft? | |

I think I may be of somé assistance.

My'point is, in thgt last line, no chéngé of 
title or possesgion.shall bé.construed~to prevent. the
nonconforming use of such building, structure or land as

hereinabove provided. . And so, that which was being done

by Mr. and Mrs. Zell's predecessor, in'title, obviously,

may thereafter continue.

. Now, the evidence therefore is not as stated i

'the Bill of Complaint. That is to say, that they were

unlawfully conducting an operation, if you will, so much

" as if the debate is anything the question is an expansion
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of a nonconforming use and not whether there was a

nonconforming use.

And there;‘i think, is the critical question.
All fhe evidence speaks to the existence of a nonconform-
iné use, and the quesﬁioh is, how can you expand that use.
There,'I think, we hﬁve £o-1eave this ordinance and éo ﬁo
the statutory language. Aﬁd I submit, if you wili look
at the ordinances which have been presented to you and
this original ordinarce in 1941, it does not coincide
with the enabling legislation.

The enabling legislation is not as restrictive

_as one would like to interpret the ordinances.

THE COURT: 15.1 4092, is that the same
enabling legislation tﬁat would be effective with referenc
to the 1941 --

MR. ODIﬁ: I'm sure that there wére Changes;.
As I uﬁderstand it, and I stand ébrrected{ this-partiéular
ordinance was actually promulgéted years ago-by ﬁhe’
Deparﬁment of Interior, and there have been changes iﬁ.
it. However, is it not the statutory language which is
applicable today, at this time.

Let me argue that fbr just a moment. If that

be the case - and I submit that we then have to look at

e
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whether or not a.nonconforming use can be expanded and
I would point-the Court to a large body of law. And I
submit, the ordinance, itself —— I mean, the statute,

itself, does not prohibit the expansion of the use,

-

itself, as such.

- _ Now, secondly, it seems that the cases. Whlch ,
have dealt with thlS problem have, in essence, stated that

one may, in fact, expand a nonconformlng use. One case

‘in po;nt is Minquadale ClVlc Assoclatlon vs Kline. It's

a Delaware case,‘and it is cited at 212 Atlantic (24)
811, and only the pertinent part says, furthermore,
according‘to what would appear to be better reasoned
cases on the subject, a nonconforning'use may be intensi-

fied, where normal growth and expansion reasonably require

- such intensification.

'And, acain, they talk in terms State of
Connecticnt versus Szymanski, 189 Atlantic (2d) 514,
and Humphrey versus Steﬁart Realty Corporation, 737
Atlantic (2d) 403, a Pennsylvania case.

.In Anderson, on zoning, there is this in Sectiohnh

6.45. It says: a nonconforming use of land, whether it

is a dairy farm, a manufacturing plant or a rooming house,

is not likely to remain static. As the use is exploitad
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;nd'economic changeé occur it may grow in volume or
intensity,'in periods of active use, may become more
freqﬁent or of a longer duration.

Thesé chahges in the.level of use may ﬁave
prbfouna impact on the property in the érea where they
are located, but the zoning regulations seldém inciude

specific provisions for restricting this kind of growth.

Lacking in specific limitation, the land owner aggrieved °

by a growing nonconforming use must resort to a more
general restriction on extension of change of use. Absent

some evidence of an identifiable change or extension, .

~an increase sometimes referred to as a mere increase, in -

volume, intensity or frequency of use;'is held no#'to be
an.extenﬁiﬁn of use proscribed by the ordinance of the
kind described in Section 640 above.

| Some Courts have held that a nonconforming usef
may be expanded where the‘increaée is caused by natﬁrali
expansion and growth of trade. .One Court remarked.thét'
any other priﬁciple would serve to penalize success and
place a prémium upon a failpré of the nonconforming

venture itself. Such approval of growth is reflected in

decisions which uphold an increasing volume, accompanied

by change in thé commercial emphasis of a
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1 nonconforming business.

2 My point is, that Fairfax County has attempéed,

3 if yoﬁ wi.ll', through their ordinances, to limit the use orl'the

4 expénsion of the use, and it is our position that once

5 thét use has Eeen‘established, then it may.grbw. And

6 mere evidence of growth'is not evidence of.a'violétion.

7 ) I think the céses-— and there are cases that

8 state tﬁat if you aré conducting an activity-on a parcel

9 of land, you cannot-buy adjacent iand and expand the use

10 to adjacent property of adﬁacent land. But; absent.the

11 evidence that you have spread out, so to speak,‘theﬁ yoﬁ

12 -have to talk in terms, if you will, of what was there

13 |  and the mere intensification of the use in the same area ‘

14 is not a violatipn. .

15 T Now, with respect to the builaings, I submit

16 that we have a harder'question. But, in this particul#r

Il case, I don't believe that there ‘is any ﬁiayer, if you
18 'will; for thé destruction of these buildings.,'I'think

19 there is some evidence, i£ you will, that, of course --

201 and certainly we can presume ﬁhat these permits were

21 issued in accordanée; lawfully issued in accordance with

22 the zoning ordinances, but even if they were not, that's

23 .’really not a queStion at tﬂis point, that they seek an
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injunction to prohibit the use and they have failed to
show, one, the extent of the use at the time. They have
shown that there was a use, but thefe is no measurgble
evidence before the Court so you'can say,.if you will,
thét he can go no further.

We maintain, though, that is not the proper

ntest, ényway- Regardless of what the existing ordinance

>Say§,the State Code would‘control, and it does not

prohibit it in that manner.
| MR. PRICHARD: May it please the Court. I
would join in Mr. daiﬁ's very able argument.

It seems to me éhat a part'qf the plaiﬁtiff‘s
case, here, is that there was no valid honconforming use,
and the evidepce;-I thing, hés shown quite the contrary,
that there waé.a valid and subsisting nonconformiﬁg use.

The.evidence of Mr. Zell and, indeéd,'the

evidence of the two letters from the ice company bear out

~ Mr. Zell's testimony that prior to March.lst}_194i, the

general trucking business was being conducted from the
Gédmﬁ;é ﬁmmiafmmiﬂfthié 6 point something acres was a

part. It indicates that there were a number of vehicles

there and that they were being stored there when they

were not on the road, and that they were being serviced
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there. Part of it was collecting garbage and trash and
disposing of it on the property. In a sense, the use has

been cut back, it has been cut back to something less

intensive because no longer do‘the Zells dispose of garbage

) Some years ago tﬁey'got out of the hog business,
and disposed of it in remote locations. They got out of
the ice business because peopie‘stopped neéding ice.
But they cbnﬁinued through all those yearg; and thi# was
from March 1st, 1941,'when the zoning ordinance went_iﬂto"
effect.. They continued during the waf years with Mr.
Zell's father and his father—in—lawlconducting the
business while hé; himself, was away at war.

He came back,.they built a house on the farm.
In 1945, they got a deed to a éiece of the farﬁ, and
they continued throughout that périod of tiﬁe to ‘expand
that nonconfcrming use. .Now; we don't.know héw ﬁény
vehicles there were on the premises in 1941, but thé
1941.ordinance, which was a.very general ordinance and
which permitted almost any use.in the  agricultural
districts, such as the type which is being carried on,

and this is Section 3, Use Regulations: A-1 was farming,
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dairy farming, livestock, lumber and sawmilling and all
uses commonly classed as agricultural and forestry and

uses. which are customarily appurtehant thereto, and

.which are in harmony with-the'character of the neighbor-

.ho¢d, with no restirction as to the operation of such

vehicles or machinery.

So, it was very general lénguégé. It.is oux
contention that the use which was the nonéonférming use
between that date and 1959,.when a more rest:iétive
ordinance was adopted, was perfectlj lawfully enlargedi
because they were uses which were permissible'in éﬁei.
agricultural zone. . |

Héuiing gravel,.hauling éulpwood, hauling

firewood, hauling garbage to feed the hogs, hauling trash,

'general hauling; these were things which were ancillary

to agriculture. It was a subsﬁtencé farm and it was

simply the wéy they made a living. . These were -things

that were permitted to continue, they did continue. The

use was enlarged. .
THE COURT: May I interrupt at this point. -On
the use of the trucks -- ‘

MR. PRICHARD: Yes.

THE COURT: -- as ancillary to the operation of

the farm, we have no evidence before the Court that the
A-166

AUDREY J. RUDIGER REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS




N
'

‘19

16

17

18

164

trucks being used were used for hire.

Does that make a difference?

MR. ODIN: Ice business? -

THE COURT: Hire -;.into trash, garﬁage and so
forth, in which it continued on. '

- MR. PRICHARD: I don't think it does make a differ-
eﬁce, Your Hono?. They were not hired out in a sense that
the U-Haul properrenf é truck to someone else; They were
used -- of coﬁrée, you do ha&e the evidence of the ice
company that evefy day a céuple of trucks went there and
picked up ice and disposed of it-elsewhere.

I think Mr. Zeli's»testimony was that they
were hauling wood and things of that nature,_and they
were hauling garbaée aﬁd trash and disposing of it on
the premises. . So, I think the type of use, with the
relationship to customers was fhe.same in 1941 as it iS'
today.

it was doing a service for peéple, picginé up ..
fheir garbage, diqusing of it somewhere else.

I do believe there is evidence that it waé hot

something they were driving a truck from one place on the

farm to another place on the farm and putting down some-

thing they'd picked up somewhere else on the farm. They
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were usingvthe'roads.

Mr. Odin has cited, Your Honor, Section 10,
on the nonconforming‘uses, gnd, again, I would.like to
point out that that nonconforming use Section under the
1941 ordinance did not say anything about the expansion
of the use. That if it.was é-nonconforming use, it’
could be expandéd, even if it wésn't a permissiblé use
in an agricultural zone.

So, we have a nonéonforming use which was

expanded. It was expanded partly in connection with

‘agriculture; it was expanded partl& without reference to

agriculture, because they ééased to féed the garbage to
the hogs and from thaf time on, they picked up thertrash
and garbage from one point and disposed of it at another.

But, it was a Qalid noncanforming use and it
was expanded. Now, the enabling act says that such |
valid nbnconforming uses may éontinue-ﬁnless'they‘re
interrupted for two years. And I bélieve that the-
Achilles heel of the County s case is that they have not-
shown any discontinuation at all. . Thgre is' no evidence.
in their case of a two-year discontinuation. There is
no evidence of a six-month discontinuatioﬁ.

So, their own evidence proves that we have a
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valid nonconforming uée. Now, thére is one piece o§
evidence which seems to indicate that there are a number
of more trucks todayAthan there were.in 1963.° There was
a permit pléced in~evidence-which showed two tfucks ;—
Mr. Zell got a perﬁit for two trucks to dump garbage in
the County landfill. |

But, that's not conclusive, because thefe are
bﬁher landfills around. .That wés simplf that fwo trucks.
were going to discharge garbage in thé lanﬁfill, and ié

certainly doesn't indicate that he was not disposing of

garbage elsewhere, there are other landfills. So, I-
submit, the situation when BrowninghFerris came into the
picture was that Mr. Zell had a ﬁa}id'néncoﬁforming use.
We are perfectlyAawére that'the County, or some
people in the County, were cbnténding otherwise. But,
nevertheless, he had a valid nonconformin§ use, anq
Browning-Ferris has not changed the situation in any .
degree. I think thé.evidenée~indicates that'fhezbdsiﬁess

is operated under the same name, exactly the same people

are workinglthere, the same number of trucks; hothihg
has changed as far as Browning-Ferris is concerned, "
except that some of the billing is done elsewhere ’in

Maryland.
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So, we submi£ the County;s evidence fails to
esﬁablish that Mr. Zell is doing something here which-'is
prohibited by the zoning ordinance.. And, if mr; Zell |
has a valid nonconforming usé;_Browning-Ferris ;hould not

be enjoined any more than is Mr. Zell.

MR. ODIN:. Your.Honor, may. I just have a second |

rou@d, just td this exteﬁt.

You asked me about the statute, the énabling
legislation which was in effect in 1938, and it reads,
and I.refer to Chapter 415 of‘the Acés of,Assembly. I

failéd~to go back to it. It states.thét such ordinance
or.ordinances shall not pfohibit the continuance of ‘the
use of any 1ana, building or structuré_for éhe purpose
of which such-land, building or structuréslare used at.
the time of such ordinahce or ordinances. takes effect. .
But, the alteratibﬁs of or additions to any exiéting
building orAstructuré for the purpose of carrying on ény
prohibitive use within the disﬁrict, may be prohibiteﬁ,
If a.noncohforming use ﬁas been.
discontinued, aﬁy further use of such land, building or.
structure shall be in axﬁbnnﬁqhwith the provisors of ﬁhe

ordinance, et cetera.

- ° N . . - 1
This is not an uncommon provision as I understar

d
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it, insofar as ordinances are concerned. You will notice
that one thing it does not do is prohibit the expansion
of the use,itself. Now, insofar as the buildings, as I

indicated earlier, without referring to the 1938 Code,

that can be a different.question,of course. But, it's

_one that's not firmly addressed in this litigation.

But, insofar as the‘use, itself, is concerned,
there is nothing in the enabiing.legislatign which
prohibits, if you will, the expansioﬁ.of the use, ana all.
of the statutéry -~ I mean, the case§ do-rgfer -- I don't
mean all, as if there afé no caseérto thé cbntrary, buﬁ
I think it has been referred to as the better rulé, if
you will, that it is the better_businéss .:'tﬂaﬁ we want
to nurture, if}you will. Ané, to thét ékient, we do not
penalize those who do a good job, by prohibiting their use.

They can continue‘tﬁe use, they can e#pand iﬁ- |
some n;ore, in an orderly fashion. One bit of évidenc;e
that Mr. Prichard alluded to, I, too, would like-pﬁlybé
say this, you will recall there are or&inances that géke’
us back to 1571, which require registering all vehicles.

So, this, in 1963, referring to a landfill has
nothing to do with vehicles being ﬁsed, carrying and

dumping in Prince William County or surrounding juris-
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dictions. The force §f the regiétration through 1971,
the evidence, I think, obviously, I assume that was
the reason they brouéht the evidence before the Court(
but it's rather~uniform and it does not sth any great
expansion. |

Be that as it.méf,‘there is(no proof,.if fou
will, that from 2. to 20, from 1941 to 1977, is not
ndrmal growth, considering the poéulation of fairfax‘.
County. And, of §ourse, if you wili notice the subdivi;
sions’'are listed on the subdivision plats--1I mean, the
permit applications.

One can readily:see from them,-aé well, the
growth which is taking place, so it seems a normal

expansion, I think, of a nonconforming use.

THE COURT: All right.

MR. ARNOLD: Your Honor,'Iimust admit; I'm
a little confused at the.defendant's motién.to strike. -
It seems to me that the facts have been establisﬁed.agg o
are fairly cléar, and I see no grounés‘forAsuch'a moﬁion.

Mr. Zell testified that in 1941, én this tract
of property, it.was virtually vacant.- There was a hog
farm and a shed for the hogs to stay in. Now,of course,

1941 is the date of the enactment of the zoning code,
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Whereupon
| | EVA GERMAINE ZELL
a witness, called for examination by counsel in her own
behalf, and, after, having been previously duly swarn,
was examined and testified as follows:
DIRECT EXAMINATION

BY MR. ODIN:

Q State your full name, please.

A Eva Germaine Zell; |

Q Wouid you give us your fatber's.néme?

A William Germaine.

Q Did he own the property iﬁ question.

A Yes, he did.

Q And do you know how long that propert& has

been in your family?
A Well, approximately 70 years.
Q Anq'do you recall what was.taking place
on fhat pfoper£y back in i938?'
A Farming and anything along that line where

you could make a little money.

0 ~ Did your father own any trucks?
A Yes, sir.
Q How. were they used?
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A They were used for hauling of produce, wood,
hauling gravel, and garbage for the hogs. Almost

anything really that they could make a living with.

0 And pulpwood, things of that sort?
A 'ers. |
Q Were they hired out?
.% Not as such.
o He would use the trucks himself; right?
A Yes.
0 And he would go haul for others; is that
correct?
A. Yes.
2 And he made his living that way as well

aé.farming; is that correct?

A Yes.

o Waé that a common practice here in
Fairfax County in 19382 -

A I would say.tﬁat it was. yes. - -

Q I mean, did most farmers do something of
that nature?

| MR. ARNOLD: Objection. 1It's leaaing.

THE COURT: Sustained. Rephrase your

question.
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BY Mﬁ. ODIN:

0 © bid farmers often'need to have trucks?

MR. ARNOLD: Objection. It's leading.

THE COURT: Overruled. It doesn't
suggesﬁ an answer. |

THE WITNESS: Yes.

BY MR. ODIN:

d And how would they use their trucks?
) ‘Why, I imagine, they --

MR. ARNOLD: Objection. Irreierant.

THE COURT: - Sustained.. It is a matter of
conjecture if she imagines.

BY MR. OﬁIN:

0 Naot yhat'you imagine. Tell us, if yoe will,
what you know about other farmers and their operation.

MR;'ARNOLb: Objection. Irrelevant.

MR. ODIN: The relevancy, Your Honor, if I
may state it for the record, has to do with what is an
incidental use or an accessory use and if, during that
perlod of time, this type of operatlon was 1nc1deetally
an accessory to agricultural uses, it would be a

continuation of that use, not through 1941, but until

another ordinance was adopted - changing the zoning to
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RE-1 and prohibiting, if ever prohibiting, agricultural
uses.

.MR. ARNOLD: Your Honor, I -don't believe that';.
the question before the Court, but rather the use of the
truck that is not hired out but for the person'himself
is an accessorf use in an agricultural éone.

I don't beliéve.that's the question befoﬁe
the Cou;t.
THE COURT: Overruled.
BY MR. ODIN:
0 Was this a common pfactice of'other farmers
here in Fairfax County?
A - Yes.
Q. Then there came a time, of course, when

you and your husband acquired this property; is that

correct?
A Yes.
[\ And did this hguiing business continue? .
A Yes.
Q And so when he went away in the service,

who continued the business?
A My father and his brother and father.

0 ¥You have worked with your husband since
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the beginning of your marriage?

A " Yes.

.Q And you still work with him; do you not?
A Correct.

o And who else of your family works in the

home in this business?
é My son and a daughter.
é And they are actively engaged in the
business today? |
| A That's right.
MR. ODIN: I.have-nothing further.
THE COURT: Mr. P;ichard, are yoﬁ going to
ask any questions of the ﬁitness?
MR. PRICHARD: Yes, Your Honor.
BY MR. PRICHARD:
Q Mrs. Zell, I believe you were born on the
property in question?

A. Yes, I was born on the property.

Q More .than 21 years ago?
A. - Yes.
0  So you had a first hand opportunity to

observe everything which has gone on there from 1941

down to the present time?
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MR. ARNOLD: Objection. It's leading.
THE COURT: Sustained.
MR. PRICHARD: She is not my client. She
is another defendant. ‘ |
THE COURT: Overrule the objection.
BY MR. PRICHARD: |
0 Mrs. Zell, did your husband participate in
the trucking business prior to March 1,19412?
A. Yes. |
Q And did he continue to be a part of the
trucking business untiljhe went away .to war?
A ' Yes.
Q Now was there maintenance-ﬁork done on
the vehicles'whigh were kept on thé_farm during that

period of time.

A Yes.
Q. And has that always been the case?
A Yes.

MR. PRICHARD: I have no further questions.
" THE COURT: Did ypu store or park the
vehicleé on the premises at that time?
THE WITNESS: Yes, sir.

THE COURT: Have you --all these vehicles
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that you have used in the hauling of pulpwood, trash,

garbage and so forth, have you continually parked the
vehicles on the premises?
THE WITNESS: Yes, sir.

THE COURT: The period of time -about which

‘Mr. Prichard was asking quéstions, how many trucks'

did your father and his brother and your husband have
a£ thaf time?
THE WITNESS: I don't recall, I cohldnft
give an accurate answer. |
THE COURT: Was it more thén one?
THE WITNESS: I am sure it was mére than
one but I donft‘know.the number.
| THE COURT: Cross examine?
CROSS EXAMINATION
BY MR. ARNOLD:

Q Mrs. Zell, .if I might direct your attention‘
to Plaintiff's Exhibit 1 ih evidence, now, when you
speak of the premiseé,'could you identify which
property you're speaking of as'the premiseslwhere
your‘faﬁher and your brother maintained this ﬁusiness?

A. ° On the same tract where our place is.
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.
1 Q On the séme six acres?
2 A " No. See, they gave us land which was a
3 part.of the farm.
4 0 All right.
5 Directing your attention to the pértiétlar
6 six acres which you and'yéur husband now live'on,.six
7 or seven acres, how was that used in 19412 |
8 A For anything in the way of farming or making
9 a living.
%0 Q‘ Were there any buildings on it then?
11 A You are speaking of the whole tract of land?
12 Q No, ma'am. I am spéaking of just the’ .
13 six acres that you and your husband own today.
14 A I don't remember.
15 Q So when you testified earlier that there
16 were trucks parked on the premises, you didn't mean
17 the six acres you and your husband own. You'méaﬁt
18 fhe.ﬁhole 180 acres; right?
19 A No. The 180 acres was divided by
20| .Keene Mill Road.
21 Qo How mény acres were on your side of Keene
22 Mill Road?
23 A In the neighborhood of 50.
A-180
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Q. . Aboqut 56 acres?
A . In the neighborhood of 50.
| Q Where Qas your parents' house?
A "On that 50-acre tract.
Q. Is the house still thereé
A . Yes. |
0 Would you put a zero on the exhibit whére

your parents' house was?

A (Witness complied with the request.)
Q. Does the house still exist?
A. Yes.

I thought it might show up in this picture.

Let's see, is this téken from the'powér lines here?

0. Uh-huh. |

A I don't have my glasses. Wait a minute.
This is our house (indicating)and this is the barn
(indicating). It would be rightAout this'wéy (indiCatiﬁg).

0. | Is it on 3ydeﬁstricker Road?

A You see, Sydenstricker comes into a'point
right at Keene Mill and it isiright,at that point but
the exact address is Keene Mill. |

Q. So they are on Keéne Mill Road?

' Is that right?

A—-Lcl '
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5
= 1 E A Yes,.buﬁ Sydenstricker comes in at a point
2 right at Keene Mill and the house is located right there.
3 - 0. Let me get you to look at this map. Maybe
4 I.can help you.
9 ' . This is Sydenstricker and this is0ld
6 Reene Mill Road. Now is it your understanding ana‘is
7 it yoﬁ; téstimony that their house is located someﬁhere
8 in thi§ parcel that is identified as number three?
9 - A This is Sydenstricker and where are wé?
; 10 »Q . Thi# is your propert here (indiéating).A So
11 you come out your driveway and.go 1eft.on Sydenstricker’
Sl 12 and what side of.the road is your parent's héuséé
i3 A The same side we are qn;A'
14 . o} On 014 Keene Mill?
15 A. You can see it from our house. You can
16 see it right up the field. You can see the house from 
17 'where we are.
18 - 0. And it is neaf'the point where Sydenstricker
19 and 0l1d Keene Mill intersect?
20 A - Yes, righ£ at that point.
21 o About how far from thatcotneris.their
22 house located?
= 20| A How many feet off the road?
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10
1 0 Yes,-ma‘am.
2 'A - Well, I am not very good in estimating things
3 like'thgt -- I don't know.
4 o 200 feet, 250 feet I guess.
5 ' Q Concerning these trucks that your parents
™~ 6 used, did they park most of the trucks at their hbuse
7 or neér their house?
8 A . Yes.
9 Q. | Now if there wére~50 acres of yoﬁr family's
10 property on one side of Sydenstricker, then' I take it,
| 1 the other 130 was on the otherAsi@g;of;Sydenstriéker;*f
,c:‘ : 12 - correct?
13 A It was on the other side of Keeﬁe Mill
14 Road.
15 Q. Oon éhe other side of Keene Mill Road?
16 A. - Yes.
17 Q Aﬁd that is where Rolling Valley Mall is
) 18| | now? Is that correct? |
19 A Roliing Valley West.
20 | Q. . Rolling Valley West?
21 A Yes, |
22 0 That's a shopping center?
5 23 A .Th;t is a subdivision.
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12
1 . Was it before you were married?
2 A Yes.
3 | 0 And you were married in '45; is that right?
4 A In '43. |
o B} Getting back to the particular.pafcél where
6 you and ybur husband liVQ, do you have any mémory.df
7 any of;these trucks being parked on that pégticulér
8 six ac?es?
9 A In what year?
10 Q'” In any year?
1 ’ Well, before you were married.
fﬁ- 12 A, " Oh, yes.
13 0 There were trucks parked on that partiéular.
14 six acres befofg you were married?
15 A You see, the six acres were a part of the
16 50 acres, approximately 50 acres and it was.all one
17 tract. | |
18] | | Q And the tfucks were parked on the 50 acres;-
19 right?
20 A. - Yes, on the 50 acres.
21 0 - But they were parked near your'pérents' house;
221 right?
23| | A Yes, in the general vicinity.
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Q - What type of trucks were these?

A I dop't know. That has been a long time
ago and the men took care of the business really. I
wasn;t, at that time,‘involvea'in it. I just don't
know.

0 So you don't remembe; how many trucks
there were and you don‘t remember what type of trucks
there were?

A No.

Q Getting back to this business of -- do
you have any idearof how much income was dérived from
thevhauling, in other words, when your father and his.
brother rented out their trucks, did they.spend a sub-
stantial portion of their time working for other people
or did they mostly work.fér themselves and then when
a neighbor said, fwell( look, I've got some logs to haﬁl,'
would you help me,"” and they'd say, "Okay."'

Was it a substantial portion of their income

that came from hauling or was it only minor?

A I just couldn't give you a factual answer

on that. I just couldn't do it. I am justvunable to

do it.

o] Now what was Mr. Zell's brother's name?
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A. Charles.

Q .Charles?

A. Yes.

0. Is he alive téda&?

A Yes.

Q Is he involved in .this business at all?

A Not at this time.

0 Has he been in the past?

A. Yes, in the past.

Q@  When did he disassociate himself from -the
5usineés?

A I don't remember the year. I just don't
remember.

0 Was it after you were married?

A Yes, sometime after we were married. I don't

remember when it was.

Q Concerning £he'mainteﬁance of tﬁe vehicles, -
you testified that the trucks were maintained. Bf,that,
do you mean, they were, I take it —-— they changed flat
tires and repaired the engines and that type thing?

Is that correct? Is that what you mean by maintained?

A Well, we didn't havé garages and service

stations around then. You had to learn to do things
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yourself and you did it yourself. .
0. Where did most of this maintenance take
place? Was it around the hoﬁse where the trucks were

kept, your parents' house?

A Well as I remember.

Q Beg youﬁ pardon?;

A As I remember, that is where it was done.

(o} Where did Mr. Zell's father live?

A He lived about two miles down Sydenstricker
Road? |

0 About ten miles?

A About two.

Q About two miles.

A Yes.

0. And did Charles Zell and your husband live

with their father before you were married?
A, . Yes.
0 Did they keep at their premises any of }
these trucks they used in their business? |
A I could not give a factuéi answer to that.
Q So you don't remember whether they had

them there or not?

A, No. I wasn't involved in it and what they
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did, so I couldn't, you know, really give you an answer

on that.

MR. ARNOLD: No further questions, Your
Honoxr.
THE COURT: Redirect?
MR. ODIN: No, Your Honor.
THE COURT: You may step down.
(Witness excused;)
Whereupon

RAYMOND HENRY ZELL
a defendant, called for examination by coﬁnsel in hi§ -
own behalf, and, after having pieviously been duiy sworn,
was examined and testified as follows: |
DIRECT EXAMINATION
BY MR. ODIN:
Q Mr. Zell,'prior to the time -- what time
did you go into the service?
A Ia ‘42,
0 " Now, let's taik in terms of wha£ was
occurring prior to 1940, what were you then doing?
A, I had an ice trﬁck, gra&gl trucks,
general wofk. |

Q Were you then making use of some of your
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e future father—in—law'é land?

-2 A Oh, definitely. I had the run of the

3 whole place.

4 Q Were you storing.any trucks on the premises

5 in guestion. I am referring to the six acres?

6 A Yes. We used to have to. You see, in

7 them days, we had valve trucks, too, you.know. There

8 wasn't no steel trucks until later years. You had

9 trucks that you would put 55 gallon drums on and go

10 collect and instead of having them up around the house,

1 because in them daYs,,there was flies and things 1like.

12 that. | |

13 Let's face it. It was a mess. And we

14 would park them away from the house.

15 0 You didn't park your slop trucks near the

16 house because of odors? |

17 A That's righﬁ.

18 Q Tell us how thisloperation>was occurriﬁg?'

19 How many head of hogs were on the total premises then?

20} A 1500 head.

21 0 Tell us what 1500 head of hogs can do, if

22 you will?

23 A What do you mean, eat or make a mess?
E=190
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0. Yes.

A Oh, you had to keep it clean at all times.
If you had that many hogs right today, there is no way
arqund this area that you coﬁld get rid of thé manure
and the debris from them. There is no way. You couldn't
keep élowing it under.

(1} Do I take it back then you were not only
picking up trash but you were actually using the land
itself and the hogs to get rid of the trash?

A - That's right.

o And tell us how you did that?
A Well, you fed them right out on the ground

and then you cleaned up behind them. - Every two days,
you had tofgo back and clean. If you didn't, you would
have.one of the biggest messes in the county.
o Were you all making money with your trucks?
A oh, definitely. We was makiﬁg é'living.
That was all you could make back then.
. Q | How about her father, how was he héndling'

his trucks?

A Right.
Q What do you mean "right"?
A We worked together and whatever we made, we
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kind of-split it up.

0 I am talking about -- let's go back before
1941, before March 1, 1941, let's just discuss that for
a bit. |

Before March 1, 1941, what was he doing?
What was he doing with his trucks during that time?

A He was hauling gravel. Also he was piékiné
up. In them days back then, Wonder Bread Company and
the bread companies, you could get day-o0ld bread and
he was picking it up with his truck and with mine, when

we combined, I picked upfgarbage from the City of

Alexandria and then we fed together.

Q Referring to the six acres riéht now, was
there any repairing of the vehicles going on on these
six acres back then?

A Only when we would park them down there.
We would go down on a-Saturday evening or something

like that and worked on them then.

Q This business eventually expanded; is that
correct -- obyiously.
A. Well, we were living in the country back

then and the city came to us and we had to go along.

Q. Tell us what it was like back then
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insofar’as the land and the érea.l Were there many
people around?

A Not mahy; My nearest neighbor.a family
by Ehe name of Harrison, Hiilary Harrison and that was
the nearest neighbor that we had back in them days
and that was before the subdivision that this lady here
complained about the trucks, it was way before she ever
came into the area. 1In fact, I helped to build the
road}that she lives on.

0 Have you had people come to you and make
any complaints othexr than.ﬁhe county?

Ca I have never had a complaint as long as 1
have been in business. I have never}had‘a complaint
from Fairfax County on picking up of trash or the
garbage truck smelling or anything like that at my
place.

0. During the 40's and during the 50's and
into -- well, let's stay with the 40's and 50's}:if
you will -~ did you know all the county officials here’

in Fairfax County?

A Yes, I did, just about all of them.
Q. ° Do you think they knew you?
A No. The biggest one actually that I really
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knew and was close to was Mr. Blincoe. He was on' the

Board of Supervisors back then.

0 Did you know ﬁhe poliéemen?

A Oh, vyes.

1} And the County officials?

A That's‘right.'

) _Was there anf doubt in your mind that duriﬁg

those years, they knew what you were doing?
| A Oh, definitely. Definitely.

Q And up through 1968, was theré an awareness
by the County what you were doing then?

A Definitely the County knew what I was doing
becausé'then the way I growedAso fast.in the trash
business of picking up in the Springfield area is that
the small companies would go out everynight. They would
come in and go out .over. night and the County would
refer all their customers to me because the'County itself
couldn't take care of them.

[0} But who would then be handling the trash

function here in Fairfax County in the 60's?

A Murtaugh, Mr. Murtaugh.
0 Mr. Murtaugh is still with the County, isn't
he?
A-194
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A Yes. I tﬁink he is the engineer in the
landfill.

0  Is all the héuling done by private pepple?

A. i would say 90 pércent of it. There are

124 to 150 private haulers in Fairfax County.

0. And'is the Coﬁnﬁf.also engaged?

A, They are.

0 The County is using their own men?

A Yes.

Q And I take it -- well, were you required to

have a license prior to 19712

A No, we could haul then right on up to
19 -~ I guess '65, '68, on up in there. I am not sure
now, but you éould'haul your trash anywhere you'd choose
and Fairfax County was getting paid by the yard.

They were asking 30 cents a yard and that‘
was high. So we choosed to haul it to Princé William
County where we paid $5 a loaé and .we could haul it
to Maryland.

Q. Now other than the trash business, or you
engaged in any other hauling operation?
A .Now?

0 Yes, sir.
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A. No.

Q Now these premises afe used for storing

thé_vehicles; is that correct?

A Definitely.
Qo And when are they stored usually?
A They start coming 'in about three or four

o'clock in the afternoons.
Q And at ﬁight, are there any activiiies?
A No, none whatsoever. My trucks -- the
lady made a mistake, that the trucks go out all hours
of the night. = Well, the county law says that we
cannot begin picking up trésh until six o'clock in the

morning.

My route. trucks do not go out until

seven o'clock.

o And when do they come in?
A Around about three.
1} And while they are out, what's happening

on the premises?
A Just mechanic's general work, fixing the
tires and things like that. We do our own maintenance

work. We fix our own tires. We have two-way radios

in the trucks and if they have a break down or if they
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have a flat tire, we send a mechaﬁicvon cut to keép
the vehicls on thé move.

0 Would yoﬁ compare for us, if you will, how
your operation today cbmpares'to how it was in 1941
insofar as its affect on the surrounding property?

A It is just as different as between day
and night. Say right on up, '38, '39, '40, '41 and
when I came back out the service, we had open body
trucks that did this Kind of work. Now we have had to
go to sophisticated equipment, that's packers and -
things like that and alsé the County ordinance says
we cannot pick up any trash in an open-body truck.

It has got to be in a packer. It has got
to be in a mechanized packer. We had to change the
whole concept of the business.

0. So your premises are used for storing the
vehicles and for repairing; is that correcté

A Yes.

0 In 1940 and '41, wére repairs being made
on the same property?

A Oh, definitely. We didn't have garages.
We had a shade tree.

Q Thank you.
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THE COURT: Cross examine?
CROSS EXAMINATION
BY MR. ARNOLD:

0. Mr. Zell, directing your attention to

Plaintiff's Exhibit 1 and directing your attention back

to 1941, on the parcel that is marked here with a double

((10)), identified as RCT-10, with town houses repre-

sented thereon, were these town houses there in 19412

A ‘There wasn't nothing.in there.

0 There was nothing in here; right?
A Nothing at all.
Q. There were none of these houses or town

houses or anything?

business when you were 12 years old. .Did you have your

A Nothing.

Q Now, you said you started in the trash

own truck then?

A No, I didn't have my own truck but I had

a team of horses.

Q You had your own team of horses?

Yes, sir, that's right.

o

How many teams of horses did you have?

P

My father gave me two horses.
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When I Qas 12 years old, I went to work with:him.-

Q So at 12 years,‘you had a team of horses
and what, one wagon?"

| A, Going back, whenfl was 12 years ol&, there

wasn't any work and that's why they started -- the~first_
job that I had was picking up with a horse and the
écoopers down to Lorton Reformatory and that is where
I got my first wagon. | |

Q Beg your pardon? That's where you got what?

A My first wagon. In them days, you hooked

up to a wagon and went with it.

Q. And that was when you were 12 years o0ld?

A That's right.

Q And getting back =- how éld were you~in
194y.2

A In 1940, I was 20 years old, I think, or
19.

Q ‘How many wagons did you have then?

A On the farm or what or around?

Q That you owned yourself.

A Right then —- )

Q. How many did you and your féthér have ?..- Who-

ever were ‘involved in .the. business :in. 1941?
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A Mr. Germaine, he had two, I think it was.

Two wagons?

A No, two trucks by then. ﬁe‘had two- trucks.
[0} So by then you héd switched over to trucks?
A That's right. We still had teams.

[0} You still had teams?

A That's right. 1In the '40's and in '41.

Q So Mr. Germaine had two trucks?

A Mr. Germaine, I dorﬁot know him.

Q Mr. Germaine,vexcuée me.

A Oh.

0 Mr. Germaine had two trucks?
.A I guess.

0 And what type of trucks were these?

A Well, actﬁally he's still éot one, a 1941

dump truck is up there now. It is antique.

Q.  Were these big dump trucks for héulipg
~gravel? |

A Right.

0. Both of them?

A Well, actually, the first dump'truck we had

was a '41l dump truck. The other was a flat bed truck.

They was Modei A's.
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1 E Q A subdi#ision?

2 A | " Yes.-

3 | ) Where does your brother live?

4 A At the home place.

5 QA Has he always lived there? Does he still

6 live there?

7 é I have two.

8 Q Do they .both .live . there?

9 A I have one that lives there.

10 ' Q. - You said that your father and yéﬁr brother

11 both worked in this business. Was. that both brothers
- 12 or just one?

13 ' A I said my.husband's brothefi

14 ‘ Q I am sorry. I misunderstood you.

15 It was your father?

16 | a Yes.

17 ) And your husband's brother?

18 | A Right and his father that took over during

19 | the war.

20 0 .‘Whén did these two businesses unite?

21 A What iWo businesses? |

22 0 When did your father's business connect

23 '.up with your husband's brother's business?
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0 So before.;4l, they.Wére Model A trucks,
flat bed trucks? :
A. That's right.
0. Who else was involved in the businéss besides

Mr. Germaine?

A - There was my brother and myself.

) And your brother is Charles?

A That's right.

Q How many trucks did you and your brother
have?

A My brother didn't have any. I had it all,'.

Q How many did you have?

A Up to what time, now?

Q. 1941.

A About three or four, I think it was. I

am not sure.

[0} What type of trucks were these? Were these.
Model A . flat beds, too?

A No. They Qas, I think the first Chevroleté

that came out, we got some of them, the first Chevrolet.

Q Were they stake bodies or .a pigk-up truck?

A They were short stake bodies then.

0 And stake body is the same as a flat bed;
A=-201 b
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isn't that right?
A, That's right.
0 And you didn't have any gravel trucks then,

any big dump gravel trucks?

A My father-in-law had them. We merged.
0 But he didn't get.them until '41?
A No, he had -- well, yes, the first part of

'41, I think on that particular one but he had --
actually, the Model A Fords are sitting up there in the

yard now, too. They was. Some of the trucks I think

are still up there.

1) He got one gravel truck in early '41?
A (Nodding head.)
Q Who else besides Mr. Germaine, your wife's

father, yourself and your brother were involved in the

business?

A You meaﬁ -

Qo Back in 1941.

A As partners or as people who were working"'
for us?

Q Partners.

A Just the three of us were partners.

Q When did you go into the war?
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1 A '42. The‘last pért of '42,
-2 Q .Before you went into the war, how many
3 trucks did you have? Did Charles have any trucks then
4 right before you went into ﬁﬁe war? |
S A No, all of it was mine.
6 Q How many trucks aid you have before you'
7 went into the war?
- 8 A I think it was three or four. I am not
° sure.
10 Q Three to four?
11 A I éﬁ not sure how many at all because it  .
12 has been so long.
13 Q. It has been a while.back,-but what type
14 of trucks were these at that time?
15 A What make or --
16 Q. No. Were they flat bed trucks, gravel
17 trucks, dump trucks?
18 | A Two of them had:old ice bodies o6n theht
19 0 An ice body? For hauling ice?
20| A Yes, you see, the tops, it was just the same
21 as -- actually it was a wagon, old wagon body that you
22 put on the trucks.
23 0. And what were the others? Two ice trucks
A=-203
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and wha£ else?

A And we had the garbage truck.

0. How many were those, I mean, that you had
now; Just you, right now.

A I think it was a couple of them. I am not
sure.

Q And what were they? Were they flat bed

trucks at that time?

A Yes, they had to be. Yes.
Q ‘Now how about Mr. Germaine?
A He had the dump truck and he had the Model . *

A, I think it was.

Q. So he had one dump'truck.and‘one -- that's
a Model A flat bed type truck?

A Yes.

0. Now once again, before you went into the -
war in '42, you had three to four trucks and Mr. 
Germaine had two trucks?

A As far as I can remember; yes.

0 And there wasn't anybody else involved in
the business at that time; is that correct?

A - No, none whatsoever. .

Q pid you have those 1500 head of hogs in
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-1 19402
"2 A No, no, we didn't have that many then.

8 ¢ But you'had some then?
4 R Yes, we had some but I couldn't tell you
5 how many it was, pigs and sows.and that but when T
6  came back out of the sefvice;~that’s when we really
1 went into it strong because the feed was free and Qe
8 'géf paia for some of it and you picked some of'itup free
9 , Q When did you get out of the éervice then?
10 ' A It was in '45.
11 Q0 So you got married while you were in the -
: 12 service?

13 A In '43.

14 Q Now these three or four trucks that you had
15 before you went into the war, were they parked on your
16 property where your parents lived?
17| | A No..

18 ‘ Q You and your brother lived with your

19 parents; right, back before the war?

20 A Well, actually we didn't -- we lived on
21 Telegraph Road and then we moved up inﬁo the country,
22 further up into the countr&, we had the place, my

23 father bought-this place down there for the wood.
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the old-home élace, and it had an old house on it and
that's where I stayed and then'my parents came up and
built a new house, then it was -- ‘I think I still
lived in the old house. |

Qo About when was that?

A That was '38 and '39 and then when they

built the new house, why, then I got ready to go into

the army and I didn't stay there with my father and
mother. I didn't stay with my parents.
0 I am sorry. I didn't understand you. .

You didn't stay with your parents?

A No, not in their home, no.
0 Where did you stéy?
A Well, there was another old house that was

on the place.

Q Okay. This was about 10 miles or, I mean,
two miles south on Sydenstricker?

A Right. : -.j

o You don't recall ever parking any of your
four trucks there before the war on yaur property?

a ‘No. You see, the reason we pa;ked the ice
trucks up on the other end,_we had to pick up ice, take

two trucks into town to pick up ice and then when the
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rout got done -- they éame.on‘up}'they came through
Westend, that's what it:wés called, and on out Duke
Street to Telegraph Road, down Telegraph Road, up
Francoinia Road and it énded.up, up at Mr. Gerﬁaihe's.'
It was Five Forks then. There was a com-

munity up in there and that's where the trucks ended
up-and that's where they stayed because it was late at
night when .we got done.

0 What did you use theAtwo flat bed -- did
you use the ice truck for anything besides hauling

ice, the two ice trucks?

A, No. I mean, in the summértimg, that's what
we did.
Q Did you have any other occupation besides
_trucking? |
A | No. Never knew anything but trucking and
farming.
| 0 That'pieée of property down the road Q;srnot

a farm. It was just a wood lot; is that right, the piéce
where you and your parents lived?

A Yes, because we cleared it forvthe wood that
was on it and then they made it a farm.

N Then they made it a farm?
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A, Yes.

Q What did you use the two flat bed trucks for?
A For any general work, hauling wood. You see,

‘we used to haul wood to all the wood yards in Alexandrié,

Foﬁndry; Robinson, all the'wood yards would contract for
wood and we would cut and sell it to them. Also pulpwood.
We used to unload the pulp at Burke on’ the
railroad tracks.
o Then what else would you use them for besides

wood and pulp? I am talking about the flat bed trucks.

A General work. You used them for anything.
Q How about feeding the hogs?

.A Definitely.

Q. About how often did you have to make the

.runs to collect food for the hogs? -
A Evéry day.
Q Now concerning the dump truck that Mr.

Germaine had, this is back before you went to war{ pbn—

cerning the dump truck that he had, what was that used' .
for? |
A Anything.
0 Was it used for hauling wood?
A (Nodding head.)
A;208
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Anything.'
0 Was it used for hauling trash for the hogs?
A Uh-huh.
0 Was it used for hauling ice?
A No.
Q You had to ﬁave a special truck to haul

ice; is that it?

A Not'necéssarily, but in the summertime,
you had to have something to cover it to keep it, but
we changed bédies, too.

Q Now concerning the Model A flat bed truck -

that Mr. Germainelwl, what was tha used for?

A Hauling pulpwood or anything else.

Q The same thing?

A That's right.

Q. Where were these truéks.generally parked?’

Were theyAgeherally parked near the house or where?

A The trucks that didn't have the garbage on

~ them. You know on the ground, the spillage, so you

wouldn't have them parked at the house, . The rest of
them would be parked around there.

0} How many trucks would not usually have

~garbage in them?
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A Well, I tell you. It depends on if you
had any breakdowns or anything. Everything was used.
| Q. So sometimes you would have. three or four

‘trucks at the house and other times, you would have --

A I would have none.

Q You'd have none?

a | That's right. It just depends.

Q Then if they weren't at the'hoﬁse, where

would they be parked?

A Back down there in the clearing.

Q In other words, you built four house where °
the hog farmwas and where you used to park thentrash
trucks?

A Yes.

| éou'see, when we acquired this place,.when
my father-in-law gave us this place, we had our choice |
of taking off of each end of the place. We choésed'_‘
to take down there where we are at now because we was.
running a business and we wasn't too close to the people
at Five Forks to cause them any inéonvenience with the
odor and the flies and the stﬁff.

That's the reason we choosed where we are

at.
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0 In other words, you were parking the trucks
with the flies and the stuff near your house instead

of nea% theirs?

R .Well, my house -- my house? I didn't have
a house then. I.dién‘t have énything but the trucks.
I didn't have anything else.. -

Q Do you réméﬁber when the telephone line was

put in there?

A Yes, sir, I do.
Q About what year was that?
A Oh, that was in 19 -- anyway I helped to

haul the poles, because there wasn't any electric or.
telephone out there. You had to buy your own pole.
T Q How mény trucks did you have when you came

back from the war? What was it, in '45?

A Yes. We kepé the same amount.

Q So fou still had four and Mr. Germaine had
two? | |

A All I did was start on into work when I

came back out of service, took over and went on back.

.That's all.

Q How many trucks did you have in 1963?

A I couldn't tell you. That's the truth
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because I don't know.

Q Was it more than four?

A Oh, definitely. I think it was. I am not
sure.

Q You are not sure?

A No.

Q 'You are not sure if it was more than four
or not? |

A Well, I started building.in 1963. .That'é

when I started géttipg customers. We started the.

trash, of picking up all of it and from '62 or '63,

I think it just accelerated over night and over night,

I had to buy more trucks.

MR.

Honor.
.THE
MR.

THE

THE

MR.

THE

ARNOLD: No further questions, Your

'COURT: Redirect?

ODIN: No, Your Honor, no quéstions.
COURT: You may step down. Thank yqﬁ.

(Witness excused.)

ODIN: That's all we have.
COURT: Any rebuttal?.
ARNOLD: No, Your Honor.

COURT: Counsel for the Complainant this
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BRIEF IN OPPOSITION

TO THE HONORABLE CHIEF JUSTICE AND JUSTiCBS OF THE SUPREME COURT
OF VIRGINIA:

Your Appellees, Browning;Ferris Industries of Virginia, Inc.
d/b/a Big K Trash Services, et al., respectfully oppose the Petition
for Appeal on the grounds that the decree of the Court below ié cor-
rect. |

STATEMENT OF MATERIAL PROCEEDINGS BELOW

This lawsuit began with the filing on September 20, 1976.
of a Bill of Complainﬁ in which Gilbert R. Knowltén, Fairfax County -
Zonipg'Administrétor (hereafter the "2Zoning Administrator") sought
to perﬁanently enjoin Defendant—Appeliees; (hereinaftgr "BFI—ZELL")
from further using for industrial purposes a traét of land zoned

fq:_fesidentiai uses. Defendants answered alleging inter alia a

permissable non-conforming use.

The case was heard on May 24, 1977 Qith final argument
on June 20, 1977. After dismissing.Samgul 2iff as a Defendant,
"the Court found thét the landowner has established by competent

evidence that a general trucking business had been legally estab-

lished-on the property owned by them prior tc the enactment

of the zoning ordinance and that the use has continued without
. interruption.to the present time without any changes other than
.normal growth énd'without expansion to any additional parcels
of land. The request for a permanent injunction was denied and

the final order was entered October 24, 1977.
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QUESTIONS PRESENTED

I Whether, in a suit to enjoin the continuation of an alleged
zoning violation the Zoning Administrator has the burden
of proving that the use of property is not a legally estab-
lished non-conforming use?

II. Whether .a legally established non-conforming business’ use
may grow normally or must it remain forever at the size

it was when the zoning ordinance was imposed?

STATEMENT OF FACTS : -

The property in question ponsists'of 6.055 acres located
at 6600 Sydenstricker-Road, Fairfax County, Virginia. (T29).. The
property was originally a part of a 180 acre_férm owned by Eva Zell's
parents, the Germaines. Zell's residence was built on this parcel
in 1945. (T49). |

The Germaine farm was used for various agricultural pur-
poses (T179, 180, 195~198) long prior to the adoption-of the first
zoning ordinance for,Fairfa% County, on March 1, 1941. Additionally,
Germaine and Zell, his son-in—iaw,'operated.a general trucking busi-
ness from the farm, hauling ice, wood and'gravel, and picking up
trash énd garbage. (TiBO, 184, 195,197). Varidus pieces of equip-
ment were used in the farming and trﬁcking operatiohs‘including
ice trucks, dump trucks, and other rolling equipment and'farm machi-

. nery. (T195, 197). Both the farm and the trucking operatiohs were

conducted from family residences. (T187, 191).
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One of the primary agricultural uses of the property was
the raising of hogs. (T196). A trash and garbage operatibn was
initiated to collect feed for the hogs. (T198). The same trucks
used for gravel and wood hauling were used to colleét trash and
' garbage. (T214).
| In 1952 the hogs were destroyed because of disease. How-~
ever, the Zells continued to operate the related gengral trucking
operations from the property. The equipment used with the general
trucking operation and agricultural uses has alwa&s.been maintained,
repaired and stored on the property. (T184, 194, 202, 203).

These activities were the full-time occupation of Raymond-
iell, his brother and Mrs. Zell's father. (T180, 197, 198). rhis group
ran these businesses with whatever help they could'obtain, maintain-
ing all the equipment and trucks themselves. (T182, 184, 198).

Raymond Zell sold his business to Browning-Ferris Indus-"
tries of Virginia, Inc., (BFI) but the business continued to be
opera;ed by Raymond Zell exactly as he has operated it for years. o
(T27). Mr. Zell is a Vice-President of Browning-Ferris Industries
of Virginié,_Inc., the Big K Trash Division, and has complete aufhor—‘
ity Ever the operation of the business from his property, which

is leased to Browning-Ferris Industries of Virginié, Inc. (T28).

BROWNING-FERRIS INDUSTRIES OF
VIRGINIA, INC. d/b/a BIG K
TRASH SERVICE,

RAYMOND H. ZELL, JR,,

EVA J. ZELL,

THOMAS A. GERMAINE,

SAMUEL ZIFF,

By_/s/ E. A. Prichard

/s/ Dexter S. 0din
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EXHIBIT 21
Letter

MUTUAL ICE COMPANY

Alexandriu, Virginia

J. DULANY HAMMOND
VICE-PRESIDENT

Tebruary 25, 1966

TO WHCM IT MAY CONCERN:

Mr, Raymond H. Zell, Jr., Fairfax Countyl Virginia was selling
ice from his truck prior to January 1, 1941,

He was an ice dealer, having customers in the City of
Alexandria, Virginia and Fairfax County, Virginia, toth befcre

and after January 1, 1941 for number of years.

Yours truly,

Jo Dulany Hammond
Vice-President
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EXHIBIT 22
Letter

MUTUAL IC= COMPANY

ALEXANDRIA, VIRGINIA 22313

October 20, 1966

Department of Zoning
Fairfax County Court House
4000 Chain Bridge Road
Fairfax, Virginia 22030

Attn: Mr, Covington
Gentlemen:

A search of our records indicates that
Raymond He. Zell owned and operated two open trucks
used for purchase and resale oi ice from our plant
in Alexandria as far back as 1941,

Zell was operating a retail ice business
.out of Buxke, Virginia in the Burke-Springfield area.

Mr. Zell was a dealer here at the Mutual
Ice Company for about twenty five years, and to the
best knowledge of our employees and officers who were
here then, he operated with his father from the same
place he now operates in Burke, Virginia.

Sincerely,

bexiy B O ,Zﬁm

o"oi"/. J’f.z'.. byl ok /j .
O. A, Reardon, Jr,
Treasurer

OAR/ms
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. REQUESTS FOR ADMISSIONS

COMES NOW the plaintiff, by counsel, and makes the
: following Requests for Admissions pursuant to Rule 4:11 of the
Rules of the Supreme Court of Virginia: '

1. That Raymond H. Zell, Jr. and Eva J. Zell are the
joint and sole owners of a 6.035 acre parcel of land located at
6600 Sydenstricker Road in the Springfield Magisterial District
- of Fairfax ééunty, Virginia, -more particularly described in
Falrfax County Deed Book 447 at Page 164 and de51gnated Parcel 22 -
on Fairfax COunty Tax Assessment Map 88-2-((1)):

2. That Browning-Ferris Industries of Virginia, Inc.,
doing business as Big K Tfash~Service, is a qorporation and the
lessee of the premises described in paragraph 1; |

3. That Raymond H. Zell, Jr., i§ an employee of Brownihg-
Ferris Industries of Virginia, Inc., and is the line manager
.of\thé business known as Big,K‘Trash,Service.and located on
the premises described in paragraph.lyb

4. That Samuel Ziff is the president of Browning-Ferris
Industries of Virginia, Inc.; | |

5. That the property described in.péragraéh 1 is zoned
RE-1 (single family houses on one acre lops).and has been so
zoned since 1941; |

6. . That the defendants are conducting a trash collection
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- in paragraph 1l;

business on the property described in paragraph 1;

7. That the defendants are parking more than one commercial
vehicle, to-wit,.eighteen (18) trash trucks on the property .
described in paragraph 1l;

8. That the defendants are storing and warehousing stock
in trade, to-wit, trash containers, on the property described
in paragrgph.l;

9. That the defendants are maintaining, repairing and

painting trucks and trash containers on the property described

GILBERT R. KNOWLTON,

By /s/ W. McCauley Arnold
Counsel
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RESPONSE TO REQUEST FOR ADMISSIONS

Come now the Defendants, Browning-Ferris Industries
of Virginia, Inc. and Sam Ziff,.by counsel, and for response to
-the'Request}for Admissions submitted by Complainént, pursuant
to Rule 4:11 of.the Rules of the Supreme Court of Virginia, say
as follows:

1. Upon information and belief, they admit that
: Raymoﬁd H. Zell, Jr. and Eva J. Zell are the joint and sole own-
eés of Parcel 22,'Fairfax County Téx Map 88-2 ((1l)).

2. These Qefendants admit Paragraphs 2 and 3.

3. These Defendants deny Paragraph 4. Samuel Ziff is
an Executive Vice-President of Browning-Ferris Industries of
Virginia, Inc. |

.4. These Defendants deny Paragraph 5. In 1941 the
property was zoned "Agricultural“; between i947-1§56 the property
was goned "Agricultural”; in 1956 the proverty waé zoned "Agri-
cultural, élass 1"; and in 1959 the property was zoned RE-1l.

5. These Defendants admit Paragraph.ﬁ; but.add that
théy are conéucting only a part of the agricultural business
previously conducted at this site. The Defendants previously
collecteé garbage and trash from remote points and disposed of
it partially on tﬁe property; they no longer disvose of ﬁrash

" on the property.

A-220



6. These Defendants admit only that they are vparking
up to eighteen (18) trucks on the property, in response to Para-
graph 7.

7. These.Defendants deny Paragraph 8 in that they are
not storing and warehousing stock in trade on the vroperty, al-
though they admit that they do store trash .containers from time
to time on the property.

8. These Defendants admit Paragraph 9.

BROWNING-~FERRIS INDUSTRIES OF -
VIRGINIA, INC.
SAM ZIFF

By /s/ Carson Lee Fifer, Jr.
' Counsel )
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RESPONSE TO REQUEST FOR ADMISSIONS
COMES NOW the'Defendants( RAYMOND H. ZELL, JR. and
EVA J. ZELL, by coﬁnsel, and make the foilowing Response to
Request for Admissions pursuant to Rule 4:11 of the Rules of
" the Supreme Court of Virginia:
1. Admits- the facts contained in Paragraph One.
. 2. Admits the facts contained in Paragraph Two.
| 3. " Admits ﬁhe fécts contained in Paragraph.Three.
.4.H Admitslthe facts contained in Paragraph Four.
5. Defendanfs_deny the requested admission in
Paragraph Five. The property was not zoned RE—l (single fami;y
houses on one acre lots) in 1941; and to the extent that.thé

current zoning attempts to prohibit the current use of the

-

property, it is unlawful and in derogation.of the vested rights
'of the Defendant. ‘
6. These defendants are employees of the Browhing-.
Ferris Industries of Virginia, Inc., who is conéucting‘a
busine;s at the premises which may be commonly referred to as
a trash collection business, to this extgnt,~Requeste& Admission
No. 6 is admitted.
' ' :7. Admits the facts:cohtained in.Paragraph Seven.
8. Trash containéré are often on the premises for
the purposes of repair énd to that extent the Requested
Admission No. 8 ‘is admitted. These containers are not stored

there, nor warehoused there, nor are they "stock in trade".
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9. .Admits the facts containéd in Paragraph Nine. .

RAYMOND H. ZELL, JR. and
EVA J. 'ZELL

By /s/ Dexter S. Odin

Counsel
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REQUEST FOR ADMISSIONS

Come now the Defendants, Browning-Ferris Industries of
Virginia, Inc. and Samuel Ziff, by counsel, and make the
following request for admissions pursuant to Rule 4:11 of the
Rules of the Supreme Court of Virginia:

1. That the first Zoning Ordinance for Fairfax County
was implemenﬁed in or about March, 1941l.

2. That in 1948, major modifications were made to the
initial Zoning Ordinance for Fairfax County.

3. That in September of 1959, the present Zoning Ordi-
nance bocame effective. |

4, That Lot 22, Tax Map 88-2 ((l1l)), the subjecf tract,
was zoned as "Agricultural" on the 1941 Zoning Map; as "Agri- .
cnltural" on the 1947-1956 Zoning Map; as "Agricultural, Cilass 1"
6n the 1956 Zoning Map (the "Freehill" Map); and as "RE;l" on
the 1959 Zoning Map.

BROWNING FERRIS INDUSTRIES OF
VIRGINIA, INC.

SAMUEL ZIFF

By )EZ;E:“A;;Erichard

‘Counsel
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ANSWER TO REQUEST FOR ADMISSIONS

COME NOW the complalnant, by counsel, and answers
'the defendants' request for admissions as follows:

Request for Admission 1. That the first Zoning
Ordinance for Fairfax County was implemented in or about March,
1941.

Admitted.

Request for Admission 2. - That:in 1948, majoxr- modifica--
tions were made to the initial Zoning Ordinance for Fairfax’
County. \
' Admitted; except there were no modifications affecting
the uses for the subject property.

Request for Admission 3. That in September of 1959,
the present Zoning Ordinance became effective.

Admitted.

Request for Admission 4.- That Lot 22, Tax Map 88-2-((1)),
the subject tract, was zoned as "Agricultural® on the 1941
Zoning Map; as “"Agricultural" on the 1947-1956 Zoning Map;'as
"agricultural, Class 1" on the 1956 Zoning Map (the "Freehill"
Map); and as. "RE-1" on the 1959 ZOniné Map.

Admitted. . .

GILBERT R. KNOWLTON

By /s/ W. McCauley Arnold
Counsel
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