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VIRGINIA, 

IN THE CIRCUIT COURT OF ISLE OF WIGHT COUNTY: 

A. Dwight Doggett 

Farmers Service Company 
Randolph E. Barlow, Jr., Registered Agent 
Route 3, Box 3-B 
Smithfield, Virginia 23430 

Southern States Cooperative, Incorporated 
E. M. Holdaway, Registered Agent 
Southern States Building 
627 East Main Street 
Richmond, Vi~ginia 23219 

Plaintiff 

· Defendants 

Defendants are notified that plaintiff moves the Cir- j 

cuit Court of Isle of Wight County for judgment against them 

in the Slli~ of Fifty Thousand ($50,000.00) Dollars, the same 

being due from defendants to plaintiff for this, to-wit: 

(1) In December, 1977, plaintiff purchased from de-

fendant Farmers Service Company certain bagged cattle feed to 

be used in his commercial farming operation in Isle of Wight 

County, said bagged cattle feed having been manufactured by 

defendant, Southern States Cooperative, Incorporated. 

(2) January 9th, 1978, after said cattle feed had 

been consumed by plaintiff's cattle, a substantial number of 

said cattle became violently ill and a substantial number of 

said cattle died from a poison in said cattle feed, of which 

plaintiff was theretofore unaware. 

(3) As the direct result of said poison be~g in 

-··-· 1 
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I 
said bagged cattle feed, defendants have breached the implied 

warranties of merchantability and fitness for the general and -------particular purposes for which plaintiff intended said cattle 

feed to be used, for which the damages therefrom defendants 

are indebted to plaintiff. 

(4) As the further direct result of the breach of 

said warranties listed above, plaintiff has suffered substan-

tial consequential and incidental damages, for which defen-

dants are further indebted to plaintiff. 

A. D~viGHT DOGGETT 

By 
/l_ (. J_ __ ; 

Thomas L. Woodward, Jr. 
153 East Washington Street 
Suffolk, Virginia 23434 

Counsel for Plaintiff 

Counsel 

filed in the Clerk's Ottice the.~f.'!: ol ... ~···• l9 .. 7l 
S 4'?J T edee · 

Writ Ta:x $ ............... s . ~ 
~:'posit .. ~-$--·!!_ . u.. e .. o<. ~ ..................... , Clerk 

T!tol Paid $ .. ..3A.i'-.. f' ---~~~·· · .. ~ .... -P. ~ 

-·· .. 2 
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SEPARATE ANSWER AND GROUNDS OF DEFENSE 

Now comes Southern States Cooperative, Inc., and for its 

separate answer and grounds of defense to the above styled 

motion for judgment says as follows: 

1. This defendant is not advised as to the allegations in 

paragraph one of the motion and calls for strict proof thereof. 

2. This defendant is not advised as to the allegations 

concerning illness and deaths of cattle owned by the plaintifj, 

but denies that if such did occur from a poison, that said po~son 

was in a feed bag when it was sold by this defendant. 

3. This defendant denies that it has breached any warrarlty 

which it owed the plaintiff. 

4. This defendant denies the allegations in paragraph 

four. 

5. This defendant says that the plaintiff was negligenJ 

and that such negligence was the cause of his loss. / 

6. This defendant will rely upon any defenses which 

manifest themselves prior to or during the trial of this cau e. 

William M. Harris 
Taylor, Gustin, Harris, Fears and Davis 
5735 Poplar Hall Drive 
Norfolk, Virginia 23502 

I hereby certify that 
of the 
153 East Washington Street, 

~ 

INC. 

a 

·~ 



DEMURRER 

DEMURRER. ANb--GRQUNDS 
OF DEFENSE 

The defendant, Farmers Service Company, a Virginia 

corporation, appearing specially herein by counsel, demurs 

to the Motion for Judgment filed by the plaintiff herein and 

contends that the said Motion for Judgment does not state a 

cause of action and that it fails to state facts upon which 

the relief demanded can be granted, and in support thereof 

says as follows: 

1. That the plaintiff has not alleged, any specific 

act of negligence or other breach of any duty or warranty 

that the defendant, Farmers Service Company, may have owed 

to the plaintiff. 

2. That the said Motion for Judgment has not 

alleged that the defendant, Farmers Service Company, acted 

in any manner whatsoever other than simply by receiving 

bagged cattle feed and purveying the same to the plaintiff 

without in any manner changing or otherwise affecting the 

composition of the said cattle feed or even changing or in 

any manner affecting the bag in which the said cattle feed 

was received and purveyed by the defendant, Farmers Service 

company, none of which actions form any basis, in law or 

otherwise, for a claim by the plaintiff against the defendant, 

Farmers Service Company. 

GROUNDS OF DEFENSE· 

Comes now the defendant, Farmer.s Service Company, 4 
·~ 



a Virginia corporation, by counsel, and for grounds of 

defense to the Motion for Judgment filed herein by the 

plaintiff, A. Dwight Doggett, says as follows: 

1. That it neither admits nor denies the allegati 

contained in Paragraph 1 of the said Motion for Judgment; 

and calls for strict proof thereof on the part of the plainti 

2. That it specifically denies the allegations 

contained in Paragraphs 2, 3 and 4 of the said Motion for 

Judgment. 

3. That Farmers Service Company gave no warrantie 

to the plaintiff, either express or implied. 

4. That it further states that any.cattle feed 

which was consumed by the plaintiff's cattle was a mixture 

of bagged food supplement sold by the defendant, Farmers 

Service Company, to the plaintiff, and manufactured by the 

defendant, Southern States Cooperative, Incorporated, and 

other food materials either purchased by the plaintiff from 

other sources or manufactured by the plaintiff on his own 

premises, or both; that if any cattle feed fed to the 

plaintiff's cattle by the plaintiff contained any poison 

whatsoever which affected the plaintiff's cattle in any way, 

the said poison was, by the plaintiff's own negligence, 

placed in the said cattle feed when the plaintiff mixed the 

food supplement purchased from the defendant, Farmers Service 

Company, and manufactured by the defendant, Southern States 

Cooperative, Incorporated, with other food stuffs either 

purchased by the plaintiff from other sources or manufactured 

by the plaintiff on his own premises, or both. 

5 
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s. That if the bagged food supplement manufactured 

by the defendant, Southern States Cooperative, Incorporated, 

and sold by the defendant, Farmers Service.Company, to the 

plaintiff, contained any poison which affected the plaintiff's 

cattle, then the poison was placed in the said bagged food 

supplement by the defendant, Southern States Cooperative, 

Incorporated, and not by the defendant, Farmers Service 

Company; that the defendant, Farmers Service Company, 

purchased from the defendant, Southern States Cooperative, 

Incorporated, bagged cattle food supplement and sold the 

same bagged cattle food supplement to the plaintiff without 

in any manner changing or affecting the condit~on or packaging 

of the said bagged cattle food supplement; that the said 

bagged cattle food supplement sold by the defendant, Farmers 

Service Company~ to the plaintiff, was received by the 

plaintiff from the said defendant, Farmers Service Company, 

in exactly the same condition as the defendant, Farmers 

Service Company, received the said cattle food supplement 

from the defendant, Southern States Cooperative, Incorporated. 

6. That the defendant, Farmers Service Company, 

is not indebted to the plaintiff for any sum of money, for 

any reason or in any manner. 

7. That the damages complained of by the plaintiff 

were occasioned by the primary negligence of the plaintiff 

for the reasons set forth above which was the sole proximate 

cause of the damages, if any, suffered by the plaintiff. 

8. That this defendant will rely on any and all 

further defenses as may be disclosed by the evidence or 

..... 6 



provable under the former plea of the general issue. 

Rodham T. Delk 
Rodham T. Delk, Jr. 
Delk and Barlow 

. 229 Main Street 
Smithfield, Virginia 23430 

Counsel for defendant, Farmers 
Service Company 

CERTIFICATE 

I hereby certify that a signed copy of the foregoin 

Demurrer and Grounds of Defense was mailed to Thomas L. 
Woodward, Jr., Esquire, 153 East Washington Street, Suffolk, 

Virginia, 23434, counsel for plaintiff, and William M. 

Harris, Esquire~ Taylor, Gustin, Harris, Fears and Davis, 

P. 0. Box 12756, Norfolk, Virginia, 23502, counsel for 

defendant, Southern States Cooperative, Incorporated, this 

18th, day of April, 1978. 

N1RGINIA: IN THE CLERK'S OFFICE 01> 
lrHE COUNTY OF ISLE OF WIGHT • 

........ 4~ .. _ _(_{__,.9_£tf 
RECEIV~-:.:~;;··;·~;I~L·~~·;Q 

;U (.~ ~cu,._ 
:..::(~ 0>\:: v~ frC . 

/-
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INSTRUCTION NO. __ _ 

The Court instructs the jury that the burden is upan the 

plaintiff to show by a preponderance of the evidence that an 

unreasonably d~gerous condition existed in the ProBlend SO when 

the_ goods left the defendant's plant. Where the evidence shows 

that any one of several thi~gs may have caused th7 injury to the 

plaintiff, for some of which the defendant is responsible and 

for some of which he is not, _and leaves to speculation and 

conjecture whether the ProBlend SO was in an unreasonably d~gerous 

condition when it left the defendant's plant, then the plaintiff 

has failed to establish a case, and you shall find your verdict 

for the defendant. 

8 



INSTRUCTION NO. ---

The Court instructs the jury that in this case A. Dwight 

D~ggett, Jr. was the employee or agent of the plaintiff, A. 

Dwight Doggett, Sr. and that at the time he mixed the feed he 

was then about the business of A. Dw~ght Doggett, Sr. and with•n 

the scope of his employment and any n~gl~gence on his part is 

cha~geable to the plaintiff, A. Dwight D~ggett, Sr. 

. -·1 
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The Court instructs the jury that when defendant 

Southern States Cooperative, Inc. delivered the Problend feed 

supplement to Farmers Service Company for sale to the public, 

defendant Southern States Cooperative, Inc~ warranted that 

it was wholesome and fit for the ordinary purposes for which 

such feed supplement is used; and if you believe from a pre-

ponderance of the evidence at the time the product was so 

delivered to Farmers Service Company that the product was not 

wholesome and fit for the ordinary purposes for which such 

feed supplement is used, then de-fendant Southern States Coop­

erative, Inc. failed to comply with its warranty; and if you 

further believe from such evidence that any such failure was 

the sole proximate cause of the death and injury to plaintiff's 

cattle, then you shall find your verdict in favor of plaintiff 

A. Dw~ght Doggett. 

10 
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The Court instructs the jury that a manufacturer 

who places a product in the stream of commerce warrants that 

the product is reasonably safe for the ordinary purposes of 

its intended use; and if you believe from a preponderance of 

the evidence that the plaintiff used the Problend feed supple-

ment in the manner intended for its use and that it was, V• 1 ~ It 

dAtJC,,.ADtJ.S 11\1 /ltGfl "'MV1 v~ • 
unreasonably 1 for that use when it was delivered~to 

defendant Farmers Service Company and that the plaintiff's 

cattle were killed and injured as a result of that use, then 

you shall find your verdict in favor of plainti~f A. Dw~ght 

Doggett. 

11 



The Court instructs the jury that when a product 

is purchased by its trade or brand name, the law implies a 

warranty of merchantability or of fitness for the ordinary 

or general purposes for which the product is sold. If you 

believe from a preponderance of the evidence that defendant 

Farmers Service Company breached such implied warranty and 

that any such breach was the sole 'proximate cause 'of the 

death and injury to plaintiff's cattle, then you shall find 

your verdict in favor of plaintiff A. Dwight Doggett. 

. ... -
1.2 



No. -----

The Court instructs the jury that if you find your 

verdict in favor of plaintiff, then in addition to the 

damages which you award, you may provide for interest on 

any principal sum awarded, or any part thereof, and fix 

the period at which the interest shall commence. 

.. -· 
13 



The Court instructs the jury that the term "prepon-

derance of· the evidence 11 does not necessarily mean the greater 

number of witnesses, but means the greater weight of all the 

evidence. It is that evidence which is most convincing and 

satisfactory to the minds of the jury. The testimony of one 

witness in whom the jury has confidence may constitute a pre-

ponderance. 

1.4 



No. 

The Court instructs the jury that the burden is on the 

plaintiff to prove by a preponderance of the evidence that the 

Thimet that killed the plaintiff's cattle was in the bag of 

ProBlend 50 when it left the possession of the defendant, 

Farmers Service Company, and if upon the whole evidence you are 

in doubt as to whether Thimet was in the bag when it left the 

possession of the defendant, or if it appears equally as pro-, 

bable that the Thimet was not in the bag when it left the 

possession of the defendant as that it was, then you shall find 

your verdict in favor of the defendant, Farmers Service Company. 

15 



No. 

The Court instructs the jury that the burden is on the 

plaintiff to prove by a preponderance of the evidence that the 

Thimet that killed the plaintiff's cattle was in the bag of 

ProBlend 50 when it left the possession of the defendant, Southern 

States Cooperative, Inc., and if upon the whole evidence you 

are in doubt as to whether Thimet was in the bag when it left 

the possession of the defendant, of if it appears equally as 
, 

probable that the Thimet was not in the bag when it left the 

possession of the defendant as that it was, then you shall find 

your verdict in favor of the defendant, Southern States Coopera-

tive, Inc. 

... 
16 



INSTRUCTION NO. ---

The Court instructs the jury that the defendant, Southern 

States Cooperative, impliedly warranted to all who purchased 

its ProBlend 50 that this product was fit for the ordinary purpo es 

for which such. goods are used. To recover under this warranty 

theory, the plaintiff must show two thi~gs: (1) That the. goods 

were unreasonably da~gerous 1' , ' for the use to'which they 

would ordinarily be put~llll!lllllllilllllllll===-.~~--iiii~-4 

p Q t; and (2) that the unreasonably da~gerous condition 

existed when the goods left the defendant's plant. Therefore, 

unless you believe by a preponderance of the evidence that an 

unreasonably da~gerous condition, if any, existed when the. goods 

left the defendant's plant, you will find your verdict for the 

defendant. 

1.7 



No. 

The Court instructs the jury that the defendant, Farmers 

Service Company, impliedly warranted to all who purchased its 

ProBlend 50 that this product was fit for the ordinary purposes 

for which such goods are used. To recover under this warranty 

theory, the plaintiff must show two things: (1) That the 

goods were unreasonably dangerous ~ .. ~ for the use to which 

they would ordinarily be put; and (2) that the unreasonably 

dangerous condition existed when the.goods left the defendant's 

place of business. Therefore, unless you believe by a prepon-

derance of the evidence that aq unreasonably dangerous condi­

tion, if any, existed when the goods left the defendant's place 

of business, you will find your verdict for the defendant, 

Farmers Service Company. 

1.8 



INSTRUCTION No-.· ---

The Court instructs the jury that a verdict must not be based 

in whole or in part upon sur.mise, conjecture or sympathy for eith r 

of the parties, but must be based solely upon the evidence and th 

instructions of the Court. 

19 



We, the jury, on the issues joined, find in favor of 

the plaintiff against Farmers Service Company and Southern 

States Cooperative, Incorporated, and assess his damages at 

$24, 135.00 and interest on $ 2 4) \'35.[)0 from 

~o.sn. \D \C)\f\ (day, month, year). 
~C~J~~.~~~,~~~--------

We, the jury, on the issue joined, find in favor of the 

defendants, Farmers Service Company and Southern States 

Cooperative, Incorporated. 

Foreman 

20 



VIRGI~IA: 

IN'THE CIRCUIT COURT OF THE COUNTY OF ISLE OF WIGHT 

March 16, 1979 

DOGGETT, A DWIGHT, Plaintiff 

vs 

FARMERS SERVICE COMPANY and 
SOUTHERN STATES COOPERATIVE, INCORPORATED, Defendants 

FINAL ORDER CASE NO. 3216 

This day came the parties in person and by counsel, and the defen-

dants having heretofore filed their grounds of defense herein, i sue is 

joined. 

Whereupon came a jury, to-wit: Peggy W.: Wolfe, Lillian G. Pierce, 

Eunice C. Harrell, Brenda R. Story, Michael L. Blythe, Thomas I ueen, 

and Paul L. Newby, who were sworn to well and truly try the iss 

and a true verdict give according to the evidence and the law. 

The evidence of the plaintiff was presented and at the con 

thereof the defendanmby counsel moved to strike the evidence o the 

plaintiff on grounds stated in the record, which motion was ove 

and to which ruling of the Court counsel for the defendants exc 

Thereupon, the evidence of the defendants was presented an at the 

conclusion of all of the evidence, thedefendants by counsel ren their 

motion to strike the palintiff's evidence, on the same grounds, 

motjon was overruled and to which ruling of the Court counsel f 

defendan~ excepted. 

After receiving instructions from the Court and hearing ar~uments 
I 

of counsel, the jury retired to their room to consult of their verdict 

21 



and after some time returned into Court with the following verdict: 

"We, the jury, on the issues joined, find in favor 
of the plaintiff against Farmers Service Company and 
Southern States Cooperative, Incorporated, and assess 
his damages at $24,135.00 and interest on $24,135.00 from 
January 10, 1978. 

(signed) Peggy W. Wolfe Foreman 

The defendants by counsel, moved to set aside the verdict as being 

contrary to the law and evidence and to order a new trial, which motion 

was taken under advisement by the Court. 

Ana ~his matter is continued to allow the attorneys for the 

defendants to prepare briefs and cite arguments why the verdict of the 

jury should be set aside and for response by the attorney for the plain­

tiff. 

II 

22 



ORDER 

This matter came this day to be heard on the papers 

formerly read, upon the Order entered March 16, 1979, and upo 

defendants' motions to set aside the jury verdict as being 

contrary to the law and the evidence and to enter summary jud -

ment· in their favor or, in the alternative, to order 

on all issues, plaintiff and defendants appearing by counsel 

and on written briefs, and was argued by counsel. 
-

In consideration whereof, and it appearing that the 

defendants' motions are without merit, it is 

ORDERED that the defendants' motions are overruled 

and that final judgment upon the jury verdict is entered. 

It is further ORDERED by the Court that the transcr"pt 

of these proceedings which has been tendered shall be made a 

part of and incorporated 
~ 

date. 

23 
j 



I ask for this: 

Seen, objected to and excepted to: 

Of'Counsel for Def€ndant, Farmers 
Service Company 

Southern 
Incorporated 

24 



NOTICE OF APPEAL 

TO: William E. Laine, Jr., Clerk 
Circuit Court of Isle of Wight County 

Counsel for Southern States Cooperative, Incorporat d, 

defendant in the above-styled matter in the Circuit Court for 

Isle of Wight County, hereby files Notice of Appeal from the 

Order entered herein on the 15th day of May, 1979, said Order 

havi~g been entered in the Circuit Court of Isle of Wight Cou ty, 

Vi-rginia. 

The aforesaid Order, dated the 15th day of May, 197 , 

made a part of the record the transcript previo,usly filed. N 

other transcript or statement of facts, testimony, or other 

incidents of the case is to be hereafter filed. 

SOUTHERN STATES COOPERATIVE, 

William M. Harris 
Taylor, Gustin, Harris, Fears & Davis, P. c. 
5735 Poplar Hall Drive 
Norfolk, Virginia 23502 

viHGINIA: ~~ THE CI.ERK'S OFfiiCl •• 

I'HE COUNTY OF 19t.E OF WIQHT. 

t::Q / ml.J 

25 



I hereby certify that a true copy of this Notice of 

Appeal was mailed this /J day of May, 1979, to Thomas L • 
• 

Woodward, Jr., 153 East Washington Street, Suffolk, Virginia 

23434, counsel of record for the plaintiff A. Dwight Doggett, 

and to Rodham T. Delk, Jr., of Delk and Barlow, 229 Main Street, 

Smithfield, Virginia 23430, counsel of record for defendant 

Farmers Service Company. 

26 



NOTICE OF APPEAL 

TO: w. E. Laine, Jr., Clerk 

Defendant in the above styled case, Farmers Service 

Company, by counsel, hereby gives notice of appeal from the 

order entered herein on the 15th., day of May, 1979. 

The transcript of the proceedings at trial have 

been made a part of the record by the order above mentioned, 

dated the 15th, day of May, 1979. No other transcript or 

statement is to be hereafter filed. 

FAID1ERS SERVICE COr-1PAilY 

' 

By 
Of Counsel 

W. Parker Council! 
Delk and Barlow 
229 Main Street 

IIH(iiNtA: IH THf. CLEtcf'o.":S Vl'iiC:ff. • 

rHi COUNTY OP ISLE OF WIGHT, 

Smithfield, Virginia, 23430 

CERTIFICATE 

I hereby certify that a signed copy 

notice was mailed to Thomas L. Woodward, Jr., Esquire, 153 

Washington Street, Suffolk, Virginia, 23434, counsel for 

plaintiff, and ±o William M. Harris, Esquire, Taylor, Gustin 

Harris, Fears & Davis, P. 0. Box 12756, Norfolk, Virginia, 

23502, counsel for the defendant, Southern States Cooperativ , 

Incorporated, this ,_3 .. ~ day of T1ay, 1979. 

.~ 
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Dr. R. s. Edwards - Direct 50 

THE WITNESS a That is it. 

2 

3 liCJhts on. 

4 Now, 

5 please. 

6 

7 

8 0. A copy of your report, Doctor. 

9 I. All right, thank you. 

10 0. You are Dr. Ryland B. Edwards? 

11 A. Yes, sir. 

12 0. Dr. Edwards, wb:•re do you live? 

13 A Smithfield, Virginia. 

14 ~ Where do you work? 

15 A. In Smithfield, in the County of Isle of Wiqht 

16 and surrounding areas. 
~ 
:IE 17 at 

~ 
~ And what type of doctor are you? 

.. 18 
0 

~ 
~ Doctor of veterinary medicine. 

z 19 0. As such, Doctor, how long have you been ao 

20 enqaqed iD the practice? 

21 A. Since 1962. 

22 Q. Dr.- Edwards, what is your educational background 

23 in veterinary science? 

24 MR. BARRIS a we certainly stipulate Dr. Edvarda • 

25 qualifications as a veterin•rian. 

. . 
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Dr. R. B. Edwards - Direct 

THE COURT 1 Unless you want to further Jlify, 

the defense has stipulated that Dr. Edwards is 

expert in veterinary. 

BY MR. WOODWARD: 

~ Doctor, in your practice of veterinary sc 

did you have occasion to qo to the f~, the property f the 

plaintiff in this case, A. Dwight Doggett, on January , 

1978? 

A. Yes, sir.. 

~ What di~ you find when yow arrived at the far.m? 

A. Well, it was at dark when I arrived. We ad 

several cattle that were already dead and then had 

~bat were in varioua stages of showing symptoms of app oaahin 

death. Then others that appeared to be normal at that 

particular t~e. 

Do you want me to just qo ahead with the story? 

g. If you would tell, Doator, what you found there 

at the scene and what the physical condition was of th 

not dead and those dyinq and what symptoms ~ou did oba 

of those? 

L Well, at the ttme we could find about a d 

maybe 20 cattle, some of them were already dead and ot: 

were down and in prostrate positions. They were 

various signs that -- of course, a lot of t~inqa run through 

29 
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your mind when you see this type of situation and try to 

determind by asking them questions what bad been given the 

cattle as far as feed and so forth is concerned and then 

attempt to unravel out the myster!ea of the symptoms to 

detexmine exactly what the cause of the condition was. 

~t that particular t~e I was not aware that that many 

cattle were involved. I don't think any of us were because 

it was dark and so forth at that particular t~e. I thought 

we had something alonq the -- what we call enterotoxemia 

or something associated with overeating of a particular 

ration that they were on. 

0. That would not be a poison type of situation? 

A. Well, a toxemia from the overproduction of 

bacteria type of toxicants in the body. 

Did a number of thinqa run throuqh your mind 

at that time as a possible d£agnosia of the ailment? 

A They did. As I indicated in the letter, and, 

of course, considered poisoning at that time, but due to 

the history and after talking to the owner and so forth that 

night, it kind of pushed that in the back of.my mind at that 

particular time. 

~ Did you notice wbat symptoms. the cattle 

23 exhibited, Doctor? I believe in the second paragraph of your 

24 letter there. 

25 Yea. There wa·s extreme salivation and they had 

. • .. ao· .. · . 
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unooordination and the movie indicated there were some tremors 

·2 of the muscle qroups. A couple of them went down 

3 like they were in extreme pain. 

4 Of course, there waa rotating of the eye itself o 

5 indicate central nervous system type disturbance. 

6 was exaggeJ;ated, of course, and several of them went d wn in 

7 view of us when we were examining the animals and they had 

8 pedallinq motions of the limbs. 

9 Of course, a couple of them diad while we were ere 

10 trying to treat the animals at that particular time. 

11 0. What treatment did you prescri~>e and was 

12 accomplished aa to those that were still in a position to be 

13 saved? 

14 A We attempted to treat with -- since I was at 

15 that particular time thinkinq that we ware treatinq a 

16 intestinal type overfeeding situation, we treated acao 
0 : 
z 17 ct 

with some intravenous steroids to mako the animal feel better 
e 
.. 18 
0 

same intestinal emollients, samethinq to soothe the in astina 
~ 
0 

i 19 tract, and, of course, antibiotics as 
... 
z 
z 
2 20 "( 

of thinq. 
Ill 

~ 
21 

0. Did you suggest to Mr. Doggett that the f ed 

22 
which had been used be ter,minated? 

23 A. Yea, sir. We talked about the feed, the 

24 

25 

I believe, that they had at that particular time had t aelv a, 
. ! 

but, anyway, we terminated .the feed an4 then the next in9 
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we did, of course, was to autopsy one of the animals there 

at the place that the death occurred. 

0. Dr. Edwards, did you subsequently receive from 

the Division of Consolidated Laboratoriea of the Commonwealth 

of Virqinia a report conaerning certain samples which bad 

been taken from feed and so forth from Mr. Doqqett'a farm? 

~ I received copies of ~lis report, but I think 

there was duplication of the samples sent in as far as thA 

fee4 was concerned, so I think that my reports that I receive 

were copies that had been •ent to Mr. Doqqett and to Herbert 

Jonea, and I guess, since there vaa a duplication of samples, 

possibly one qroup, you know, qot discarded. I really don't 

know. This is aomethinq that I couldn't answer in that 

respect. 

~ Did you read those reports which you received? 

A. Yes, sir. 

~ Based upon the report which you read and based 

upon ":he physical examination of the animal, as a veterinaria , 

are you able at this t~e to express an opinion with reason-

able medical certainty as to the source of ~e death and ·~ 

injury caused to the cat.tle on Mr. pogqett•s farm? 

~tR. BARRIS: Wait a mi: tute. Your Honor please, 

I object to this type of ques·:ion. I don't think be 

' has laid the qroundwork for an opinion at this time 

from Dr. Edwards basad on some report. that waa received 

• 

54 



I , 

I 

... 
0 

~ 
0 

z 
w 
z 
z 

. 0 

. > 
' ~ 

' ; 
' 0 
I U 
I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

, 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Dr. R. B. Edwards - Direct 

from the state. 

THE COURT: Well, he'd have to obviously ie 

the report in. 

MR. MRRISt I would objeot at this time. 

MR. WOODt7ARD: Well, the evidence to 

be introduced, Your Honor. I was trying to ace ~~te 

Dr. Edwards so he does not have to remain all All 

counsel have had the reports for months now. 

MR. HARRIS: I object to it at this time, air. 

Tim COURT: Mr. Woodward, I expect you'll have 

to lay a foundation for it if that is the way he wants 

to proceed. 

MR. WOODWARD: That ia the way he is goin to 

insist on doinq it, then Doctor, I am sorry. 

MR. HARRIS: Well 

THE COURTz All right. You want to call nother 

witness at this time? 

MR. lfOODWARD t I suppose I • 11 have to. I WO'~ ld 

ask that Dr. Edwards return ·to his practice and '11 

have to call him later, Your Honor, t~ say that he 

report will be introduced thr~uqh the sta~e ch at. 

My intent was to accommodate htm. 

~HE COURT: Bow lonq is it qoing to be 

will ~eed Dr. Edwards? 

MR. WOODWARD t . I don~ t .. · know. ' 

t you 

3 .. ' 

I 55 



Dr. R. B. Edwards -·Direct 56 

MR. HARRiss Can we have two minutes? It 

2 might be that we can resolve this without that. 

3 '.L'BE COURT1 All riqht. 

4 (Discussion off the record.) 

5 MR. BARRIS: May I confer· with Mr. Woodward 

6 just a moment? 

7 'l'BE COURT: Yes, air. 

8 (Discussion off the record.) 

9 MR. HARRISt I think we can go ahead and 

10 finish. 

11 'l'BE COUM': You withdraw y,our objection? 

12 MR. BARRIS: Yea, air. 

13 'l'BE COURT: Go ahead, Mr. Woodward. 

14 

15 BY MR. WOODWARD 1 

16 ~ Dr. Edwards, you have indicated that you did 
0 

;! 
z 17 a: 

receive a·report of certain chemical tests which were 
~ 

"' 18 
0 

perfor.med by the Division of Consolidated Laboratories servia 
~ 
0 

., 19 i 
in Richmond, or a copy of that, and without going into what 

w 
z 
z 
~ 20 
"' 

that report apecifioally says, my question to you again ia 
ID 

0 
u 

21 
baaed upon the information provided you in that report as to 

22 
chemical testa, further based upon your examination and 

23 
treatment of the animals there at Mr. Doqqett•a farm, are you 

24 
able to state with reasonable madioal certainty your opinion 

25 
ae tC\ the cause of the 4ea~ an4 the injury to Mr. Doggett's 

. 34· 
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cattle? 

2 1. Yes, sir. 

3 ~ What is that opinion, Dr. Edwards? 

4 A I qrouped it into an organic phosphate po aoning 

5 type of situation. This was after the autopsy on the attle 

6 that niqht plus the symptoms that were indicated to me after 

7 exaaining the cattle that night plus the report and al o 

8 observed the animals the next day that were still show ng 

9 same signs, the ones that lived~ 

10 ~ That is your opinion? 

11 A. Yes, sir. 

12 !-tR. WOODWARD: Answer these gentlemen, pl 

13 TilE COURT: Gentlemen, any questions of is 

14 witness? 

15 MR. DELK: I have no questions, Your 

16 THE COURT: Do you need this witness any 
0 
;:! 

:1: 17 a: 
further, Mr. Hoodward? 

~ 

.. 18 
0 

MR. WOODWARD : No, Your Honor >I 

~ 
0 

i 19 'l'HE COURT: Gentlemen, do you need this w tnasa 
..; 
z 
z 

: 20 any further? 
CD 

0 
u 

21 MR. HARRIS: No, sir. 

22 THE COURT: Doctor, you are froe to qo. 

23 you for cominq. 

24 (WJ.tness was e:,cused.) 

25 THE COUR'l': Call your next v~tness, Mr. 

1 •. 
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You gentlemen indicated vitb reference to the 

movie, you wanted that as an Exhibit. Do you want it 

as an Exhibit or not? 

MR. WOODWARD: Your Honor, it has been shown. 

I would ask that it. be made an Exhibit, of course, 

with the right to have it reprodueed at our expanse 

so that Dr. Edwards can hava·the original of it. 

THE COURT: Any problem with that? 

MR. HARRISs No, air, we have nooobjection 

to it being withdrawn at this time. 

THE COURT: Gentlemen, for' the record, the 

relevant parts of the movie which are relevant to thia 

oase -- for the record, the movie does contain some 

other films, shootings of other sites which are not 

related, but the relevant part shown to the jury will 

be admitted as Plaintiff's Exhibit No. 1. The plaintif 

is qoinq to furnish the court a copy of that if require • 

(Movie film was received in evidence ana marked 

as Plaintiff's r~ibit No. 1.) 

MR. WOODWARDs I call as an ad~ersa witne•a, 

Your Honor, Mr. Jon Bolinq wi~h Farmers Service Company 

THE COURT: Mr. Bolinq, sheriff. 

MR. DELKt He is here. 0 

MR. WOODWARD: As ind~oilted, Your Honor, I do 

call him as an adverse witness. 

• i"' 
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MR. DBLRa Your Honor, may I approach the nch? 

!'BE COURT: With reference t.o the adverse 

witness question? 

MR. DELK: Yes, sir •. 

'!'HE COURT: All right. 

(Attorneys approached the bench and a aide bar 

conference was held out of the hearing of the co 

reporter.) 

THE COURT z I' 11 rule that way 

exception for the record. 

MR. DELK: Your Honor, for'tha record, I 

have objection to this witness beinq qualified as an 

adverse or hostile witness in this case merely on the 

grou~1ds that he is an officer of the defendant co 

which I think is not sufficient 

law as a hostile witness. 

THE COURT: All riqht. I am going to allo him 

to be called as an adverse witness by the plainti f in 

this case since he is a defendant in the case. 

MR. nELKt Please note my excep~ion. 

MR. l~OODWARD: I didn't call him aa a boat le 

witness. I called him as an adverse witneaa. Hi 

interest is, because ot the nature of the oaae, a verse. 

JON N. BOLING, called· as an adverse witr••• on be alf 

3· 
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J. N. Bolinq - Direct (adv.) 60 

of the plaintiff,~having been first duly sworn, was examined 

. 2 and testified as follows& 

3 

4 DIRECT EXAMINATION (adverse) 

5 

6 BY MR. WOODWARD: 

7 Q. You are Mr. Jon Bolinq? 

8 A correct. 

9 0. Mr. Bolinq, where do you live? 

10 L Smithfield, Virginia. 

11 ~ Where is your place of business? 

12 L In Smithfield. 

13 ~ What type of occupation do you have there? 

14 ~ I am president of Farmers Service Company. 

15 0. Are you also a stockholder of that company? 

16 
A. Yes. 

IE 17 :1: 

0. Generally, what type of business ie Par.mera 
~ 

... 18 
0 

Service Company enqaqed in? 
~ 
0 

.... 19 z 
~ In seed, feed and fertilizer, farmers' suppliaa. 

..; 
:z: 
:z: 
2 20 c 

0. Do you sell a variety of seed and far.mers' 
"' 
0 
v 

21 
supplies according to manufacturer? 

22 
A That is correct. 

23 
~ Are you the local Southern States dealer? 

24 
A That is correct. 

25 
~ Do you handle their products? 

·c 
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A I do. 

2 0 In selling that product, do you sell a aub tance, 

3 feed supplement, as I understand it, Pro-Blend SO? 

4 A I do sell Pro-Blend SO. 

5 MR. WOODWARD& Any objection? 

6 ~IR. HARRIS: (Shakinq. head neqatively.) 

7 

8 BY MR. WOODWARD: 

9 ~ .Mr. Boling, I show you a photocopy of a a 

10 from Farmers Service company to a man named A. Dwiqht 

11 and ask you what that is an ~rder from br for and if 1 

12 in fact, from your corporati~n? 

13 A This is from F~rmers Service on the 11th. One 

. 14 ten of Pro-Blend so, which Ls 20 bags • 

15 0. That is on Dec•.!mber lJ., 1977? 

16 A That is right. There is also two bags of TM-10, 
lo 
·~ 

I~ 17 which is an additive. 
~ 

.. 18 ,o r~R. WOODl'7ARD: I was going to ask 1:0 intr uca 
~ 
0 

'. 
iZ 

19 these Exhibits together, Your Honor. 
..i :z 
z :o 20 ~: 
·= 
13 

21 :0 BY MR. WOODt'rARD: 
i"f 

'" 1~ 
:CL 

22 ~ Secondly, I show you a statement,aqain 

23 photocopy, dated December 22, 1977, ahd ask you what 

24 shows? 

25 A This would be·another ton of Pro-Blend so. 
. I 
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J. N. Boling - Direct (adv.) 

A9ain, 20 baqa? 

20 baqs. 

20 100 pound baqa? Is A. D. Dogqett, A. Dwight 

Yes, air. 

He rf:ceived those from your corporation? 

Be did. 

And duly paid for them? 

Right. 

All right, sir. 

14R. 'KOODWI.RD: We would as'k that these be 

introduced concurrentlr, Your llonor. I believe we 

premarked certai~1 Exhibits. 

THE COURT: This will come in as Plaintiff's 

Exhibit No. 3, gentlemen, tbene two orders from 

Southern States. We have another Exhibit which has 

already been agreed upon by counsel which will be 

Exhibit No. 2. 

(Plaintiff's Exhibit No. 2 was reserved for 

an item to be later marked.) 

(Order dated December 11, 1977, for one ton 

of Pro-Blend SO and order dated December 22, 1977, 

for one ton of Pro-Blend SO were received iD ev~dence 

and marked as Plaintiff's Exhibit No.3.)· 

THE COURT: Al:l right, Mr. Woodward. 
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J. N. Boling - Direct (adv.) 63 

BY MR. WOODWARD: 

2 

3 

~ Now, Mr. Bolinq, is southern states cooperrtive, 

from your own experience with them and your knowledge your 

4 industry, a larqe manufacture:: and supplier of feed, a ds 

5 and other products for the farm? 

6 ~ I would say that in a four-state area. 

7 ~ In a four-state area? And Pro-Blend SO, bich 

8 you had referred to, comes to you bagged, does it not? 

9 A. Yes, air, it does. 

10 0. In 100 pound baqs? 

11 A. '!'hat: is riqht •. 

12 0. And ybu retail it in 100 pound baqs? 

13 A. That is correct. 

14 0. Do you have anything to do with it or do 

15 receive it and merely sell it? 

16 ~ We receive it and sell it. Possibly ator it 
I 

:~ 
:E 17 a: 

tor a period of time, a week or two weeks, something 1 ke 
0 
1&. 

.. 18 
0 

that. 
~ 
0 

z 19 ~ Pro-Blend is a term that Southern States as? 
:J 
2: 
z 
;) 20 
-~ 

It ia their brand name, is it not? 

_:; 
_J 21 ·:l 

L That is correct. 
{ 

' ;; 
22 

~ Do you know what Pro-Blend consists of, 9 nerall ? 

23 
A. Protein. 

24 
~ And it is a feed suppl~nt? 

25 
L A feed suppl~ent. 
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C Is Pro-Blend advertised by Southern States? 

Yes. 

Sold by brand name? 

Yes. 

Bought by brand name? 

Yes. 

You advertise,also, Farmers Service Company? 

Yes. 

You hold yourself out to the public as aellinq 

certain products and advertise those products? 

A That is correct. 

~ r~es Par.mers Service Company stand behind what 

it aells, Mr. Boling? 

A. Yes. 

0. Oo if something is not what it should be, then 

you do stand behind it? 

A. If there is somethinq that is wrong-. 

MR. WOODWARD: '!'hat is all I have at this time. 

~hank you, 1~. Boling. 

THE COURT: Any questions of Mr. BolinCJ, 

gentlemen? 

MR. DELK: Your Honor, we may put him back on 

at another t~e, but at this point I have no quaationa. 

l.fr. Harris does. 

MR. HARRISs Just one question, if you will, air 

~-
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CROSS-EXAMINATION 

2 

3 BY MR. HARRIS: 

4 ~ The Pro-Blend that you get from Southern tatea, 

5 I believe, you qo to Richmond to pick up, is 

6 A That is correct. 

7 ~ \ihere is that mill located? 

8 A It is on Hall Street in Richmond. 

9 0. y,Ju send your truck there to pick up the 

10 Pro-Blend c•r what other 

11 A. Riqht. 

12 ~ food product~? 

13 A We usually qo to the mill once a week. T t ia 

14 the only -- we do qo directly to the mill and back. 

15 MR. HARRIS: All right, sir. 

16 THE COURT: That is all. Thank you. 
; 
:E 17 a: 
~ 

MR. WOODWARD: I'd like to inquire of him 

" 18 ;: further from there. 
::> 

, 19 t 

20 REDIRECT EXAMINATION 

21 

22 BY MR. WOODWARD: 

23 Mr. Boling, after this incident with Mr. qgett'e 

24 cat~le occurred, you don't ques~ion that 66 head of 

25 
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A. No, sir. 

G And they were poisoned? 

MR. HARRIS: ilell, I think that would call for 

an opinion of his, Your Honor. 

'1'111:: COURT: Unless he has actual knowledge of 

it, Mr. Woodward, I don't think he is in position to 

testify. 

MR. llARRIS: He only knows what he heard. 

BY MR. lfOODWARD: 

0. Mr. Bolinq, did you have s6me conversations with 

Mr. Doggett after this unfortunate incident? 

A Yes, sir, I did. 

~ You had some conversations with his son? 

A Yes, sir, I did. 

0. You have received, have you not, the same report 

from the state chemists that everybody else has received? 

A. Yes, sir. 

~ And you have read those reports? 

A. Yes, sir. 

0. You are further a'"'·are t.hat t~e Pro-Blend baq 

with the residue in it was sent to Richmond? 

A. Yes, sir. 

~ And that that was tested there? 

I. Yea, sir. 

4~.·· .. 1 
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The test showed Phorate poisoning in it, id 

it not? 

MR. HJ\RRIS: Wait a minute. 

THE COURT: You have an cbjeotion? 

MR. BARRIS r Yea, sir. 

MR. DELKs I object. Both of ue do. 

Mr. Boling ia not an expert: either aa to ohemis 

or veterinary medicine or otherwiae. 

'l'BE COURT: 

of an expert. 

MR. WOODWARD: I asked him, what comment 

report indicated at th1.a point. 

MR. HARRIS: I don •t think we will, but. 

object to the report. We don't want to 90 into 

this matmer. 

MR. WOODWARD 2 I ~ merely layinq the fo 

BY MR. WOODWARD: 

Mr. Boling, after you had all the informa 

available to you, and including the test re~ults of th 

Pro-Blend bag with the residue in it, after that, did 

tell Mr. Dogqett that you would see that things were 

right? 

MR. HARRIS: Well now --

• 

may 

r in 

C!ation 

e 
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BY MR. WOODWARD& 

All riqht. 

3 A. I went to do you want me to answer that? 

4 Yes, sir. 

5 I went to Mr. Doqgett because I was upset over 

6 '~:1at had happened. I said I would do everythinq humanly 

7 possible to straiqhten this problem out because he had been 

a a qoo4 customer and a friend. 

9 And you stated your continued willingness to 

10 do that, have you not? 

11 I would have done it for anybody. 

12 Has Southern States been cooperative with you? 

13 MR. IIARRIS : Well now, what are we talkinq 

14 about here? 

15 THE COURT: You have an objection, gentlemen? 

16 MR. HARRIS: I object, Your Honor. 

17 THR COURT: State your objection, the reason 

18 why, qentlemen, if you would. 

19 Hit. HARRIS: Southern States been cooperative 

20 with him? I object to ~hat. 

21 TilE COURTs I don·~ know that that is relevant 

22 or material to the issue. 

23 MR. tlOODWARD: The question that I'm asking, 

24 he has indicated to us that he told Mr. Dog'gett he 

25 wanted to see that the right thinq was done. I wanted 

46t.\~ 
~ 
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to aak htm about hie convereationa with Southern 

States and their representatives. 

~IR. HARRIS 1 Objection. 

THE COUF.T: Well, as to whether or not the 

had been cooper,ltive with this gentleman 

to this proceeding and 1•11 sustain that 

MR. WOODWARD: ltty question is not directed 

towards cooperation, Your Honor. 

throuqh this qentleman is 

against interest, statement by Southam States ag inst 

their interest. 

MR. HARRIS: We~l, Yow:: Honor 

THE COURT: If there is one. 

MR. HARRIS: Not against Southern States, ot 

through him. 

MR. WOODWARD: Certainly. 

'f.'HE COURT& Admission against interest mad by 

Southern states can come through this witness, ye , air. 

MR. HARRIS: Objection. 

•rBE COURT 1 If there is one made. 

22 BY MR. WOODWARD: 

23 

24 

25 

0. !'1%". Boling, I understand you are a Southe 

States dealer. Iqm not trying to put you in the middle 

but my question to you, sir, is this : did you no~ and ave 

·. 47 
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J. N. Bolin9 - Redirect 

you not called Southern States and bad conversations with 

them about Mr. Doqqett'a claim for the dead cattle? 

P.R. liARRIS: By who? tlait a minute. 

THE COURT: I think he has got to qualify 

who, Mr. Woodward, and what position they held. 

BY MR. WOODWARD: 

~ Have you had any conversations with any people 

in Southern States in Richmond about Mr. Doqq~tt' s claim 

about the loss of the cattle? 

L Yes. I notified them of ~he problem. 

~ Have you spoken_ with them by telephone since 

that t~e about this? 

A. Yes. 

~ With whom did you speak there? 

L I spoke with the feed representative, 

Tom Kirkpatrick, and I spoke with the -- hum -- legal counsel 

for Southern States. You know, I couldn't name every name, 

but a couple of different people at Southern States to make 

them aware of what the happeninqs were that.happened in 

Smithfield concerning this case. 

~ And even though the law may look to you, 

Mr. Boling, in fac .. .::. you feel and felt that it waa Sout:hern 

States' problem, (id you not? 

HR. I:ARRIS: Wait a minute. Hold on, air. 
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Objection • 

. THE COUR'la What he felt is not material, 

Mr. Woodward. You stated that you were qoing to ak 

him a question with reference to a statement that 

MR. WOODWARD: I am. 

TBB COURT a Well, let' a CJ81: to it. 

MR. WOODWARD 1 All right. 

THE COURT1 You ara arvuing the point. 

10 BY MR. WOODWARD: 

11 My question, Mr. Boling, 1• this: in the 

12 conversations that you had with Southern States, 4id yo not 

13 request them to satisfy Mr. Doggett's claim? 

14 MR. BARRISt Objection. 

15 THE COUR'l': Sustained, auatained. Don • t 

16 answer the question. 

17 

18 BY MR. WOODWARD: 

19 

20 

21 

22 

23 

24 

25 

Did they? 

MR. BARRIS: Why don • t we 90 a~ead and p ¥e 

the case, Mr. Woodward? Ask him specific queatio · •· 

I object to this generalisation. 

THE COURTs I sustain the objection so far 

BY MR. WOODWARDt 

,. -
.... 49 . ·.·1 

71 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

~ 
:E 17 ~ 

·~ 

... 18 
0 

~ 
0 

... 19 z 

..; 
z 
z 

s 20 

0 
u 

21 
~ 
" ~ 

22 

23 

24 

25 

J. N. Boling - Redirect 

~ Did they make any statements to you about their 

responsibility? 

MR. HARRIS: Objection to this. 

BY MR. WOODWARD 1 

~ Representatives of Southern States Cooperative, 

Incorporated, in Richmond, VirCJinia, aa referred to in your 

statement. 

MR. BARRIS: Objection. 

MR. WOODWARDs I think he underatands what 

I aa asking. 

MR. HARRISa I object. Ro, air. 

THE COURT: You can aak him what Mr. Kirkpatrick 

said. Be ia a representative stated. If it vae a 

declaration again•t interest --

MR. HARRIS: I don't think a mere agent of a 

corporation --

MR. WOODWARD r I never --

MR. HARRIS1 -- no declaration aqainst interest 

for the corporation. 

MR. WOODWARD~ z never heard a corporation aay 

a word yet, Your Jlonor. People apeakJ not c:orporatioaa. 

MR. BARRIS 1 Officera • 

TBE COURTa I'll allow any statements made by 

Mr. Kirkpatrick with ·reference to this food, qenUemen. 

. -
.:. ·' o4 ... 

I 72 
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BY MR. WOODWARD: 

· 2 ~ Did Mr. Kirkpatrick make any statements to you, 

3 Mr. Boling --

4 

5 

MR. BARRIS 1 Objection. 

6 BY MR. WOODWARDr 

7 

8 

9 

-- about their responsibility? 

MR. BARRIS1 Objection. 

1 o BY MR. WOODWARD 1 

11 ~ All right. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Mr. ltirkpatriok waa at the feed mill. 

up there to try and datezmine the problem at the feed m 11. 

The statement that he made is that poison could not hav. 

come from the feed mill. 

MR. BARRISz I didn't understand that, air 

THE WITNESS: That poison could not have c e 

fram the feed mill. 

MR. BARRISr 'l'hat ia what Mr. ltirkpatriak ld 

you? 

'l'HB WITNESS: Yes, sir. 

BY MR. WOODWARD: 

So they have not aoaepted responsibility? Ia 

that y()ur answer? 
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~ That is correct. 

2 ~ None of their conversations -- meaning the 

3 employees or representatives of Southern States --

4 A. Riqht. 

5 ~ Is that correct? 

6 A. Correct. 

7 MR. WOODWARD: I have no further questions. 

8 Thank you, Mr. Boling. 

9 THE COURT 1 Do you have any further que a tiona , 

10 gentlemen? 

11 MR. DFLK: Your Honor, I may call him later 

12 as one of our witnesses, but I don't have any questions 

13 at this t:ime. 

14 'l'HE COURT: You can step down. '!'hank you, 

15 Mr. Bolinq. 

16 (Witness was excused.) 
~ 
:1! 17 a: 

'l'BE COURT: Next wi tneas. 
·~ 

... 18 
0 

MR. WOODWARD a I call A. Dwight Doggett, Jr •• 
~ 
0 

.. 19 i. 

..; 
z: 
z: 

~ 20 
Gl 

A. DWIGB'l' DOGGET'r, JR., called as a witness on behalf 
0 
u 

21 of the plaintiff, havinq been first duly sworn, was examined 

22 and testified as follows; 

23 

24 DIRECT EXAMIRATION 

25 
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A. D. Doqqett, Jr. - Direct I 75 

BY MR. WOODWARDt 

. 2 0. You are A. Dwight Doqgett, Jr.? 

3 A. Yea. 

4 0. Mr. Doggett, where do you live? 

5 A.. Route 3, Smithfield. 

6 0. What type of business are you enqaqed in? 

7 A. Parma. 

8 0. How old are you? 

9 A. Thirty. 

10 0. How long have you bean engaged in far.minq? 

11 I. Since 1971: eight years. 

12 0. Were you raised on the farm? 

13 A. Yea, air. 

14 0. What sort of educational background do you 

15 have? 

16 A A B.S. deqree from the University of Riehm nd. 

17 0. Mr. Doggett, I direct your attention to 

18 January 7, 1978, and January 9, 1978. During that peri 

19 of time, who on your father's far.m engaged in the 

20 of the cattle which he had? 

21 I qround all the feed and filled up the 

22 My brother and the man that works feed ailaqe. 

23 As far as the use of the feed mill itself, who 

24 of ~11 of you on the far.m was engaged in that particular job? 
I 

25 I was. 

"" .. 53 . . . 
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~ Was anyone else connected with that particular 

feedinq opera~ion? 

No. 

Mr. Doggett, the farm· where you prepared the 

feed to be fed on another farm, where ia that farm located? 

A. Route 258. 

0. Where is that in relation to where we are riqht 

now? 

I. A quarter of a mile. 

Q. On that particular far.m are there certain 

buil4inCJ& and outbuildings and machinery uaed in the far.ain9 

operation? 

I. Yea. 

0. I hand you a photograph marked Plaintiff's 

Exhibit No. 2 and ask you if you would look at t:hat and 

pleaae identify it for ua? 

L It is a picture of the feed mill I used to grind 

feed with. 

~ Is this the feed mill that you were uainq on 

January 7th ana 9th, 1978? 

L Yea, air. 

~ What is the capacity of that feed mill? 

L Three ton capacity. 6000· pounds. 

~ At that time and now, what actually goes int:o it.? 

On January 7th, what went b the feed mill and on January 9th 
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. 2 

3 

actually qiven to the cattle? In other words, 

component parts of the feed mill? I 

Three components. Corn, supplement and anut 

before it was 

what were the 

4 vines. 

5 0. Tha corn which you used, how much of that: three 

6 tons, approximately, was corn? 

7 ~ One-half of the bulk of the mill. 

8 ~ That would have been a ton and a half? 

9 A. Yea, sir. 

10 ~ Three thousand pounds, rouqhly? 

11 A. Yes. 

12 C What other cam~nenta went into it? 

13 A Two baqs of Pro-Blend SO supplement. 

14 0. Ia that manufactured by Southern States? 

15 A. Yea. 

16 G What type of bag doea it come in? 
0 .. ... 
::E 17 a: 

~ 
A Plastic baga. 

.. 18 
0 

::! 
~ How much weight per baq? 

0 

z 19 A. 100 pounds per baq. 
..;: 
z 
z 

~ 20 ~ You indicated that you used two. of those. 
(II 

e 
21 A. Yes, sir. 

22 ~ What else did you use? 

23 ~ The balance of the bulk of peanut vines. 

24 0. What type of peanut vines were they?· 

25 A. Baled vinesr baled on· the farm. 

55-



A. D. Doggett, Jr. - Direct 78 

0. When had they been baled? 

·2 A ~te fall of that year, the fall of the previous 

3 year. 

4 0 '77? 

5 A That ia correct. 

6 MR. WOODWARD s Your Honor, these photographs 

7 have bean seen by counsel previously. Do you-all 

8 want to see them aqain? 

9 MR. BARRIS: I'm not a farm boy myself, and 

10 I didn't know what they were, so if you'd let me look 

11 at them as wa qo alonq. 

12 THE COURT: Mr. Harris has indicated he wants 

13 to look at them as you go along. 

14 MR. DELKa You are qoing to 

15 MR. HARRIS: You are qoinq to put them all in 

16 now? 

17 MR. WOODWARDt Yea, sir. 

18 MR. HARRIS: Why don't you. 

19 THB COURT: You are qoinq to pass them to the 
.; 
z 
e 
:) 

20 .;: 
jury? 

II 

0 
J 

21 MR. WOODWARD: Yea, sir. I thought counsel 

22 was familiar with them. 

23 THE COUR'l' t You may paae them to the firat one. 

24 (Photoqraphs were received in evidence and 

25 marked as Plaintiff'a.Exhibits Numbers 2-A through 2-M.) 
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BY MR. WOODWARD: 

~ This photo9raph here again of the feed mil~, 

Mr. Doggett? 

1. Yes. 

~ I hand you Plaintiff'• Bxhibit No. 3 -- 2-A, 

excuse me. Plaintiff's Exhibit No. 2-A and I ask you t 

that is a photograph of. 

A The same feed millJ just a different view. 

It is ahowinv the relation of the parts that ~- the par • 

that the feed qoea in. 

~ Could you step 4own here, ~f you woul4, fo a 

moment? We have some other photographs of parts of it. 

Juat for the benefit of the jury, at this point if you' hold 

it like that. What is this part here that I am referri 

which appears to the rear? 

L All right. This ia where the supplement i 

entered into the feed mill here. 

0 Is that the Pro-Blend SO that you referred to? 

A That ia correct. Onder hare, and it auqer in 

thia part here, mixed in this part here. 'l'bia part her with 

the lid up is where the corn enters in. 

Thie long thinq right here folds do~ and peanut ines 

enter in here and ultimately are mixed 1n this part rig t 

her~. 

0. Are all the aomponents ultimately mixed in the 

•• ..... ·57 ., 
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A. D. Doggett, Jr. - Direct BO 

large bin area? 

2 
~ Yea, sir, they are. 

3 
~ I hand you Plaintiff's Exhibit No. 2-B, Mr. 

4 Doqqett, and ask you to step down again, please, air, and 

5 tell ua what that shows there. 

6 A This ia the same feed mill with that long 

7 elevator folded down so that the vines can enter in. 

8 ~ Are they pulled on up by this conveyor belt 

9 into the system? 

10 A Into a chopper right here. 

11 ~ If you'll stand right here, please. All rivht. 

12 I show you Plaintiff's Exhi~it No. 2-c and ask you what that 

13 is a photograph of? 

14 ~ That is a front photograph of the entrance for 

15 the aorn with the lid up. 

16 ~ I hand you Plaintiff's Exhibit No. 2-D and l 
0 

~ 

~ 17 
0 .... ask you what that is a photograph of? 

.. 18 
0 

~ 
L That ia a photograph looking down into the rear 

0 

.... 19 z hopper where the supplement enters. 
w 
z 
z 
;:! 20 ..: 
Ill 

0. Now, the supplement which goes. in there, how 
8 

21 do you get the supplement into the hopper? 

22 A. With six 100 pound bags. Juat pour it in. 

23 0 Pour it into that? 

24 A. Yes. 

25 ~ I hand you Plaintiff's Exhibit No. 2-B an~.aak 
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you what that is a photograph of? 

2 
A. That ia a photo ahowing this mill sitting re 

3 under the auger where the corn is taken in. This auger 

4 over to the riqht is bringing corn into the mill. 

5 0 Does it bring· it in along i:his pipe and tb n 

6 drop it into the mill itself? 

7 ~ That is correct. 

8 0. Is this the particular situation as far as the 

9 production that was in effect in January of '18? 

10 A Same situation. 

11 I 

0. Is that the standard procedure which was 

12 followed on your farm? 

13 A. Yes. 

14 ~ I show you a photograph marked Plaintiff' 

15 Exhibit No. 2-F and ask you what that is a picture of? 

16 A That is the front of the barn where the a pl t 
~ 
lE 17 a: 
~ 

is held and the center section. 

N 18 
0 

~ 
~ Now, the center section that you referred to, 

0 

..; 19 z if you put your finger on it and show the oenter 

20 A Here with the open door. 

21 n Now, I notice there ia a ba9 shown in thi 

22 particular photograph. On Jan~ry 7, 1978, how vera t bags 

23 of Pro-Blend stored in this particular center section 

24 you have called it? 

25 1. In the same marmer. Sitting right next ~ the 

.. M -
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door. 

·2 ~ Were the bags stacked? 

3 ~ Standing up like this baq. 

4 ~ Standing like this bag? What is this a view of? 

5 I hand you Plaintiff's Exhibit No. 2-G, I believe it is. 

6 A The same door with just a closer shot of the 

7 baqs. 

8 ~ I hand you Plaintiff's Exhibit No. 2-H and ask 

9 you what that depicts? 

10 ~ That shows the tractor and the feed mill backed 

11 in this barn door in preparation of entering supplement. 

12 ~ Was the corn introduced before the supplement? 

13 ~ That is correct. · 

14 ~ Where are the corn bins that you have shown us 

15 in the photograph in relation to this barn? 

16 ~ Directly next to it. It is shown on one of 
0 

~ 
E 17 Cl: 

e 
these photographs. 

... 18 
0 

~ 
0. It is next to the barn that we referred to? 

0 

z 19 A. Yes. 
w 
z 
z 

~ 
CD 

20 ~ Now, after you introduced the corn into the 
0 
u 

21 feed mill, would you then place your tractor it. position as 

22 shcnm here, next to the barn? 

23 ~ That is riqbt. 

24 0. Tell the jury, if you would, specifically what 

25 you would do with it? I believe you mentioned two baqs of ... -
--·- 60 f~·~. 



A. D. Doggett, Jr. - Direct 83 

Pro-Blend 50 were used in theae feedings. 

. 2 MR. HARRIS: Mr. Woodward, you keep asking what 

3 he would do. I assume you are asking him what he did 

4 on this specific occasion. 

5 MR. WOODWARD: That is precisely what I am asking. 

6 M!t. HARRISs All riqht. 

7 

8 BY MR. WOODWAP..D : 

9 Mr. Doggett --

10 Backed the mill to this barn door. Take 

11 
two baqs of Pro-Blend 50 from the barn and put -che 

12 mill. You dump them riqht into the rear auqer 

13 on one of those. 

14 I notice there is a step here. When you 

15 the Pro-Blend SO, would you qo into the barn area or ld yo 

16 be on the g-round? 

17 Sometimes you'd 90 in and sometimes you'd o 

18 on the qround. Depends on how far in the barn the bag 

19 lfhere would you be or where were you on 

20 7th when you removed or opened the tops of ~e bavs? 

21 Standing on the qround. 

22 Is that open air there? 

23 A. Yes. 

24 Tell us precisely, if you would, and ahow1ua 
I 

25 what you would do with the·bags of Pro-Blend? Bow did you 

-·-
. ~ .. .. 
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open the bags of Pro-Blend on January 7th? 

A. 'l'here is a tape on the top. You just grab one 

end of the tape and it opens the top. It loosens the 

threading on the top. 

0. Is it: sealed before that? 

A. Yes. 

~ What did you then do with the two baqa? 

A Poured them into the hopper. 

0. Wait a minute; we have some mora.. I show you 

Plaintiff's Exhibit No.·2 and I ask you what that depiata. 
I 

A. It is a closeup of the same photo we ju•t aaw. 

~ I show you PhotQqraph 2-J and ask you what that 

shows? 

A. That is a picture of the barn where tha peanut 

vines are stored that I was using at that particular time. 

~ Where is that particular barn located? 

A Hum -- the road past the school bus gara9a, 

approximately half a mile from my father's house. 

~ Where is that in relation to where the aattle 

we!"e on January 9th? 

~ They were approximately half a mile f~ther up 

that road. 

~ Let me show your Plaintiff's Exhibit 2-K and ask 

you ~hat that shows? 

A That shows the· first feeder I placed ~e feed mi~ 

·.r -,. . . ...• 
I. 

62 

84 



A. D. Do~gett, Jr. - Direct 85 

on the morning of January 9th. 

·2 

3 

Q. Where is that feeder located? 

I 
A On the Nelms farm about a mile from my father •• 

4 
hol'!e. 

5 
(l Now, how does the mixture of the feed 9at nto 

6 
this parti•~ular feeder? What do you do to put it in th re? 

7 
L It is augered in directly from the mixing ank 

to the feeder. 
8 

9 0. Does the top of the feeder came up? 

A. Yes. 
10 

0. 
11 

Al' riqht. 

12 
L 'l'h~ hinges just open. 

13 
0. The hinC}es that open? 

A. Yes. 
14 

o. And you put it in throuqh the openin9 at e 
15 

top there? 
16 

~ 
c .... 
:E 17 Dl: 

A. ~es. 
~ 

" 18 
~ 

0. I hand you another,photograph marked Plain iff 1 a 
~ 
~ 

19 Exhibit No. 2-L and ask you what thet shows? 

20 
A That shows the two feeders in the front fe 

21 at the Nelms farm where you place feed in this feeder c osest 

22 
to the photographer here in this photograph. 

23 ~ Was that on January 9th? 

24 A. January 9th. 

25 Is this feede~ here closer ~o ~e. road thar is 

.,:._ sa · .. 
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the first feeder shown in the photoqraph? 

. 2 A. Yes. 

3 ~ Mr. noqqott, I show you final photoqraph, 

4 Plaintiff's Exhibit No. 2-M, which is two photoqrapha which 

5 make a panoramic view and ask you what this photoqraph shows? 

6 A It shows the relation of the bin where the corn 

7 was held and the barn where supplement was beinq held. 

8 ~ Does it also show the remainder of the back 

9 
portion of your father's farm? 

10 ~ That is correct. 

11 
n Ia this behind his house? , 

12 
L Behind and to the left qoing from the hiqhway. 

13 
0. You cnn take a seat back up there, f.tr. Doqgett. 

14 
Mr. Doqgett, did you feed the cattle on January 7, 1978? 

1. Yes. 
15 

16 
~ Waa that on Saturday? 

~ 
:E 17 
"' 

A. '!'hat is riqht. 
~ 

.. 18 
0 

~ After you had completed that particular feedinq, 
0 .. 
0 

., 19 i 

what did you do? 

,.; 
2! 
2! 

~ 20 
A I returned to the farm or to my father's home 

ID 

0 
u 

21 and placed the corn back in the feed mill to half capacity of 

22 the mixing tank, put two baqs of supplement in the rear hopper 

23 and then drove the feed mill and parked it under an open 

24 shelter. 

25 ~ I~ that open &helter ·in the same general area 

-· 64 



A. D. Dogqett, Jr. - Direct 

as these other buildings? 

·2 ~ Directly behind those buildinqs in the 

3 photograph. 

4 0. l·1,'lS anything else put in on January 7th ot er 

5 than the half ?olume of corn and the Pro-Blend auppleme t? 

6 A. No. 

7 ~ Was there any feeding done on January 8, 1 79, 

8 which would have been a Sunday? 

9 

10 

No. 

Did you usually feed every day or how many days 

11 a week on the avera.qc~ would you feed? 

12 

13 

A. 

0. 

Five or six days a week. 

on January 9, 197!J, which would have been 

14 what did yot.·~ do as far as f.cedinq the cattle? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. I wen1.: and got the same tractor an.d feed m 

out from under this open shelter and drove it to the lo 

of the vines, put in approximately 20 bales of peanut v es 

to filt the mixing tank up and then drove 

lot to where the feeders were located. 

~ Had the tractor or the feed mill been tam red 

with il) any way --

MR. HARRIS: Objection. 

24 BY MR. WOODWARD : 

25 -- that you could see? 

' - 65 
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t-tR. HARRIS: Obj action. 

Tlm COURT: I think he can testify, ~~. Harris, 

to what he could observe. 

MR. ltARRIS: Asswninq that he had observed the 

feed mill all during the weeken4. 

TttE COURT: Well, I think --

MR. ttARRIS: I assume that is your question. 

His question is directed at that weekend. 

MR. WOODWARD: I'm just asking h~ did it 

appear that the feed mill had been tampered with. 

!o!R. HARRIS: From when to when? 

f.!R. tmonlfARD: Protn the time he had seen 1 t on 

January 7th to the morning on January 9th. 

MR. HARRIS: Did it appear that it had been 

tampered with? 

MR. WOODWARD: That is what my question is. 

I am trying to just 

MR. HARRIS: I don't think it is a proper 

question. 

THE COURTt I see no problem wi~h the question. 

MR. BARRIS :r Oh, no, that is all ri9ht. 

BY MR. WOODWARD: 

~ Did it appear that it had been tampered with in 

any way? 

. -- 66 .; ' 
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A. No. 

"2 Any indication to you directly or indirectl that 

3 anybody had introduced anythinq in the feed mill since 

4 had last seen it on January 7th? 

5 ~ No, sir. 

6 0. Now, what time did you a'tart t:he process o 

7 January 9th, Monday? 

8 Around 7:30. 

9 so you qot the tractor? 

10 ~d continued on, got the peanut vines. 

11 
Did you put the vines in? rDid you put th on 

12 that conveyor belt type thinq? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Yes, sir. 

After you had done that, put the peanut vi 

does the entire mill aon~inue to auger, to mix what is 

there? 

A. 

highway. 

It mixes even while you are t:ravelinq down the 

Did you go anywhere after you put the pean t 

vines in other than to the feeders? 

(Witness shakinq head naqatively.) 

Approximately how much of the mixture did ou 

in 

89 

23 
put in the first feeder that you referred to in the pho oqrap ? 

24 Hum -- about approxtmately a fifty -- fifty 

25 100 pound sacks. 

~ ... .. 
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~ That was in the first feeder? 

"2 ~ That is right. 

3 ~ How much of the total would that have been? 

4 A Hum -- 80t. 

5 ~ ~11 riqht. 

6 A That was what was in that mill. 

7 ~ What did you do with the remainder? 

8 A. Put ~-t i"l the first -- hum -- feeder on my way 

9 out in the front lot. 

10 ~ Was the feed mill then,for all intents and 

11 purposes, empty? 

12 A. Yes, sir. 

13 ~ What did you do when you qot back to your fa~her a 

14 farm? 

15 ~ Filled the mill back up aqain with half corn and 

16 went to the barn and got two more baqs of supplement and put 

17 them in the mill1 then parked it back under the shelter again 

.. 18 
0 

~ Now, on January 9, 1978, after you had completed 
~ 
., 19 z: the feedinq process, what did you do then? 

20 ~ I went to work on a tenant houa~. 

21 0. Was anyone with you? . 

22 A My brother and the man that works with UB. 

23 ~ What was the first notice or indication you had 

24 that somethinq was wrong with the cattle? 

25 L That afternoon my father came up and told us 

~ .. 
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there was something wrong with the cattle over there anr we 

had better come over with him and see what we could do nd 

what the problac was. 

0. What did you do when you got to where ·the .tttle 

were? 

A. tle sa,., that some were dyinq and some were n 

distress, so the first thin~ we did was run them all of the 

feeders and shut them away from any more feed. 

0. Dr. Edwards sub9equently came to .the scene. 

A. Yes. 

0. Do you t~ow how uany cattle totally died i this 

particular incident? 

A. 66. 

~ Now, after it happened, 

have occasion to take any sann~les from any of the feed 

evnr on your father's farm? 

A. The following morning, January 

S~lples of the feed in three ·feeders and of the corn in 

bins that I wae qrindinq .from anc also in another bin 

we hadn't used any corn from. 

~ So you took five sarnples? 

A. ':'hat iG right. 

0. t·ihat did you do with those samples? 

A Took them to Ivor to the reqional laborator~es. 

~ Is that a par~ of the· state laboratory system? 

, ... 
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A. Yes. 

·2 ~ Did you know at that time what had caused the 

3 death of the cattle? 

4 A. llo, sir. 

5 ~ After the report of the chemist was received, 

6 what steps did you and your brother, Albert Jones and your 

7 dad take toward getting your situation such that you could 

8 feed again using the same feeder, feed mill? 

9 A. You mean the report of the chemist saying what 

10 the cause of the death of the animals was? 

11 ~ Right after you received that, what did you do 

12 about cleansing or decontami~atinq your equipment? 

13 A Well, we received a process from the -- I think 

14 Princeton University whereby we cleansed the feed mill with 

15 dehydrated lime and Clorox. 

16 ~ During the interim between your r~ceivinq the 
~ 
~ 
~ 

17 report and your decontamination, how were the {lattle fed and 

... 18 
0 

what were they fed? 
0 .. 
0 

z 19 ~ We were feedinq silaqe and hay. 
..; 
z 
z 

~ 20 ~ For ny benefit, what is silage?. 
Ill 

0 
u 

21 A It is chopped stalks of oorn with the qrain 

22 ~hopped in it. 

23 ~ Did you use any feed meal in that process? 

24 A. ~to. 

25 ~ After your feed mill was decontaminated, did you 
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go back to feedinq the cattle in the same way as you did on 

. 2 January 7th and 9t·h, 1978? 

3 ~fter we got the report back from this ch ist 

4 that qave us the process and the mill was all riqht to se, 

5 we went back to using it. 

6 J.~r. Doqqett, after you opened the bag of 

7 Pro-Blend SO, you told us that yeu dumpad it in. What id 

8 you do with the empty bag then? 

9 Threw it back in ~he barn. 

10 o. Where was it in the barn? 

11 To the riqht of the door. , 

12 Was it just lyinq on the floor? 

13 Yes, sir. 

14 Were there a number of baqs in there? 

15 
Half a dozen. 

16 Were they Pro-Blend 50 baqs, clearly mark as 

17 
Pro-Blend 50? 

18 They had taqa saying Pro-Blend so. 

19 
o. Did they show Southern States on them, 

A. Yes. 
20 

21 
Did you introduce any Pborate poieoning 

22 your father's feed mill? 

23 Not to my knowledge, no. 

24 Would you have done such as that?~ 

25 No. 

.. -
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MR. WOODWARD& Answer these 98Dtlamen. 

·2 

3 
CROSS-EXMiiNATION 

4 

5 
BY MR. DELK: 

6 Lo you know what Phorate smells like7 

7 I know what Phorate -- Thimet is. 

8 Can you describe the odor? 

9 
llum -- I would describe it aa atrODCJ and --

10 hum -- offensive. 

11 It is readily recognizable? 

12 Yes. 

13 Is it an odor like anythinq else that you 

14 encounter on your farm? 

15 A. llo, sir. 

16 

~ 
Q. From any other chemicals that you may uae on 

:IE 17 your farm? ca: 
~ 

H 18 A. D 

~ 
It has a distinot odor. 

... 19 g. z It doesn't take much of a quantity of this 

20 material to produce that odor, does it? 

21 No. 

22 Did you come into contact with the bag that had 

23 a residue of this material in it? 

24 I never recognized it as being. 

25 Did you come into contact with a ba9 that had 



N 
0 

~ 
0 

... z 

..; 
2! 
z 

~ 
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that odor? 

2 Not that I could detect, no. 

3 Ilave you smelled this, detected this odor n 

4 t.l1e farm within a week before tl1is incident and a week fter 

s this incident? 

6 A. No. 

7 Have you ever used a Phorate material on ur 

8 farm? 

9 Yes. 

10 l1hat brand name was that? 

11 Thimet. 

12 l'lho man,~factures Thimet? 

13 A. I don't know. 

14 Is it manufactured by Southern States? 

15 MR. WOODWARD : Ite doe an 't know. He can • t 

16 tell you who manufactured it. 

17 

18 BY MR. DELK: 

19 It is not manufactured, to your knowledqe by 

20 Southern States, is it? 

21 A No, sir. 

22 When I say "you", I am speaking of the --we'll 

23 call it the Doq9ett far.minq operation that operates 

24 fa~inq operation that. you and your fathe:r and your 

25 were engaqed in. 

73 ~' 
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lihere did you purchase Thtmet from? 

2 A Different places. The Thimet we usually 

3 purchased from ~~ith~r Pr·~scription Fertilizer Company in 

4 Ivor or Farmers Service in Smithfield. 

5 ~ You are not sure where? 

6 A. P-~11, t ha,tn't used it in a good long t~e. 

7 0. t~1~1.en is the last ti:::c~ that you recall using it 

8 prior t•l the incident on January 9? 

9 1\. Hum -- soy beans in the spring of 1976, I think. 

10 0. H~1at is Thimet used for? 

11 A. It is an insecticide. It '.is placed Wlder the 

12 seed to keep insects from de~troying the seed. 

13 ~ Ia it later applied to the plant after the seed 

14 is qenninated? 

15 L It may be, but it is not, to my knowledge. 

16 ~ Is that the only usa you have ever made of 
~ 
:E 17 a: 

·~ 
Thimet on the Doqqett: farm? 

N 18 
~ 

~ Yes. 

z 19 ~ Has Thimet ever been used for rodent control 
..; 
z 
z 
~ 20 <C 
Ul A. Yes. 
0 
u 

21 
Q. -- or, the Doqget t farm·/ 

22 A. Yes. 

23 0. Uow was it used for rodent control? 

24 
~ Placed in a burrow so that wben the rat goes 

25 through, they get it on their feet and lick it off, &D4 when . 
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they drink water it would kill them than. 

·2 ~ It is an effective rat killer, isn't it? 

3 ~ Yes. 

4 ~ When do you recall last uainq it for roden 

5 control on your farm? 

6 
A. Rum -- I haven 't used it -- I mean, I don • 

7 think I've used it. I think my father used it three or four 

8 years aqo. 

9 0. Do you know if anybody else has uaed it? 

10 A. No, I don't. 

11 0- Who has access to Thimet Oil your farm? Is i~ 

12 looked up? 

13 A. Oh, no, it is not locked. 
• 

14 0. How many people work on the far.minq operat on? 

15 A. One man other than our family. 

16 t\ Would that be your father, you, your broth r, 
0 

~ 
:E 17 a: 

Mike? 
e 
.. 18 
0 

A. Ri'1ht. 
~ 
0 

.. 19 i 
0. And who is the other man? 

..; 
:z: 
z 
~ 20 
"' 

J\. Albert Jones. 
Cll 

8 
21 0. All of you enter and have access to all of the 

22 
farm buildinqa at any time during the day? 

A. Yea. 
23 

24 
0. Or niqht? 

L Yea. 
25 

... ~-
75 
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0. Waa there Thimet on your faJ:m on January 9, 1978? 

. 2 
A. Yes. 

3 0. \lhare was it located? 

4 
~ In a shelter -- hum -- in a workshop' in the 

5 rear of a workshop. 

6 Q. How much quantity was on the farm? 

7 A. I bel ieV<! -- hl.L'n -- one bag • tlba t.ever the 

8 weiqht of that is, 10 or 15 pounds. 

9 Q. Thitr:et is sold in 20 pound bags, ,three to th,. 

10 case, isn't it? 

11 ~ If you say so. 

12 ~ I'm asking you ~s it? 

13 L I don't know. 

14 ~ It weighs more than 10 pounds per bag? 

15 ~ I don't know; whatever is in a bag, that ia 

16 what was there. 
0 

~ 
:E 17 a: 

·~ 0. Was it an open bag or a closed bag? 

.. 18 
0 
0 .. A. Closed baq. 
0 

z 19 a. Eave t~ere been other baqs in addition to that 
..; 
z 
z 
2 20 < 

"' 
on the farm? 

c:.i 
u 

21 A. You mean prior to January the 9th? 

22 0.. Yes. 

23 A. Yes, we have used it. The spring before, '76. 

24 0. tihere were the em1tY containers? 

25 A. They were thrown z way or either burned up. 

.. 
' . 
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·2 

g. were there any ot.her empty containers on 1 
far:m on Janwu:y 9th? 

3 
A. Yes 1 ~· waa later found one in the feed barn. 

4 Now 1 when you say feed barn you are refarr to 

5 the framed building where the Pro-Blcm4 and other auppl 

6 was stoxed., is that correct? 

7 A. That ia correct. 

8 
~ And that is the frame building shown in Exh bit 

9 2-E? 

10 A. That ia riqht. 

11 g. 2-P? 

12 a. l<.iqht.. 

13 0. 2-G? 

14 -\. Yes. 

15 0. 2-H? 

16 A. Yes. 
~ 
:E 17 0:: 

~ 
0. 2-I? 

.. 18 
0 

~ 
A. Yes. 

0 

-; 19 i THE COURT: I think you have auffiaiently 
w 
-= -= 
~ 20 < 
ID 

identified the building. Let's qo on.-
0 
u 

21 MR. WOODWARD a We ' 11 concede it. ia the 8 

22 building. 

23 

24 BY MR. DELKa 

25 0. What are the dimansiona of that building? 

. . 



A. D. Doqqett, Jr. - cross 100 
I 

A. 20 by 30. 

·2 ~ 20 feet by 30 feet? 

3 L That ia correct. 

4 ~ Where was the empty Thimet box found in that 

5 building? Where was it located in the building? 

6 L In the rear right corner. 

7 ~ Where was the Pro-Blend stored in that building? 

8 ~ In the front left corner. 

9 0. How much would you say that 1• apart? 

10 A. 30 feet. 

11 ~ When waa the Tbimat box diacovered? 

12 A. I believe Mr. William Simmons or either Herbert 

13 Jones found it there when we ware going through the barn 

14 looking for a possible cause. 

15 ll Was this an empty Thimet bag or a box? 

16 A. A box. 
0 

;! 
:IE 17 a: ~ When you purchase 'l'bimet, you purchase it in --
·~ 

.. 18 
0 

there is more than one baq? Three bags to the box, are tt.are 
0 ... 
0 

... 19 z not? 

20 A. It is in a box and the bags are. contained in the 

21 box. 

22 0. Do you know bow many baqs? 

23 A X believe three. 

24 0. Where are the other ba9a? 

25 A. Wall 

,. .78 
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0. You had one full bag of Thimet on the farm, ia 

·2 that: correct? 

3 ~ That is correct. 

4 0. And that had not been opened? 

5 A. No. 

6 ~ Where were the other two ba9a? 

7 A. They had been destroyed and burned or thr 
~ 

8 away. 

9 0. Do you know that? 

10 & I throw all the bags away as we use them. 

11 either burn them up or throw them away as we use them. 

12 0. ·Now, Mr. Do99ett, no one had any part in mi inq 

13 any of the cattle feed that vas mixed on January 7th and 

14 completed on January 9th7 

15 
~ No one but myself. 

16 
~ On the usual occasion•, but not neceaaarily ith 

~ 
:IE 17 a: 
~ 

regard to January the 9th, you would take a 100 pound 

.. 18 
~ 

Pro-Blend 50 and -- what is this bag constructed of? 

.. 19 i A. Plastic. LiCJhtmaterial. 

20 G Ia it like a plastic cloth? Is.it a woven t 

21 of cloth or is it solid plastic sheet? 

22 A. No. It is woven.cloth, I believe. 

23 MR. WOODWARD1 Ia that like the one -- ia t t 

24 like the Pro-Blend? 

25 MR. DELK: Yes• 
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Your Honor, at this point, for identification 

I would like to enter this aa Defendants• Exhibit 

No. 1. 

THE COURT: You want it marked for idantifiaatio ? 

MR. DELK: Yes, sir. I'll get him -- I was going 

to introduce it. 

THE COURT: Let's qo ahead and let him identify 

it. 

BY MR. DELKz 

0. Would you describe thi•, Mr. Doqgett? 

A. That is just a cOIIIIlOn Southern States feed bag. 

0. Ia this similar to the type of bag in which 

Pro-Blend SO ia purchased? 

A. Yes, air. 

~ Is this a 100 pound size bag? 

A. Yes. 

0. Ia this the manufacturer's name and material 

as you recall the Pro-Blend SO bags on your farm have been 

constructed of? 

~ Same material. 

0. Bow wae this bag sealed? 

& Sewn across the top approximately where this 

black line is. 

0. Polded over or . doubled or simply sewn? 

80 'l 
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A. I believe just simply sawn. 

THE COURT: The Southern States bag will c e 

3 in aa both defendant• or which one? 

4 MR. HARRIS: Both defendants. 

5 'l'HB COURTt Both defendants? All right. 

6 This will came in. 

7 MR. DELK1 It ia Mr. Barris's bag. I am 

8 introducing it. I don't want to steal his bag. 

9 THE COURT: 'l'hia will come in as both defe danta' 

10 Exhibit No. 11 both Southern States and Par.mera s rvice 

11 Exhibit. I'll mark it aa such, as both defendant ', 

12 because we have two. 

13 (Southern States bag vas received in evide ce 

14 and marked as joint Defendants• Exhibit No. 1.) 

15 

16 BY MR. DELK': 

17 When you opened the bag of Pro-Blend SO, I trust 

18 you picked it up to dump it into the hopper on the mill, is 

19 that correct? 

20 

21 

22 

23 

24 

50? 

Yes. 

Would you describe the consistency of Pro- lend 

It haa a -- it ia a ground meal texture to it. 

When you pour it into the hopper -- how 1 , ge 
I 

25 generally would you describe the opening on the hopper that 
... ' '· 

81 
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you poured into, the hopper on the mill that you poured the 

·2 supplement into? 

3 A. Two foot square. 

4 0. Did you dump the whole bag at one time or did 

5 you have to, more or less, gradually feed it into the hopper? 

6 A. Just dump it all at once. 

7 ~ It would hold 100 pounda? 

8 A. With the auger running. 

9 0. Did it ever create duat or any of that? Did 

10 dust ever come up when you poured it into the hopper? 

11 A Sometimes. 

12 0. Bow about on January 7th? 

13 ~ I don't recall. 

14 ~ But there could have bean2 

15 ~ I would tmag~e so. 

16 ~ There could have been creation of same duet? 

17 A. Yes. 

"' 18 
C> 

0. What 4oea Pro-Blend 50 small like? Does it have 
~ 
C> 

i. 19 an odor? 
.; 
z 
z 
e 20 o( 

A. It smells just like any other f-ed. It ia not 
ml 

0 
u 

21 a distinct odor. 

22 0. Do you detect the smell or the odor of Pro-Bland 

23 50 when you are pouring it into the hopper of tlia mill? 

24 A. You can, yea. 

25 Q- Do you recall whether you detected it on January. 

82 .. ~ .. 0 
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7th? 

·2 A. No. 

3 a Did you smell any Th~et or Phorate when y u 

4 poured the Pro-Blend 50 into the hopper of the mill on 

5 January 7, 1978? 

6 A. No. 

7 ~ In that feedinq process, did you open two ags·o 

8 Pro-Blend SO on January 7th? 

9 A. Yea. 

10 ~ On January 9th, after you fini8hed feedin the 

11 cattle, you returned back and then repeated that prooe 

12 you not? 

13 a. Yes. 

14 ~ Did you detaot any odor of Pborate at tha time? 

15 A No. 

16 0. Did you cleteot any odor of Phorate 
~~ 
::E 17 II: 

when you were angering the final mixed 
10 ,,.. 
I 

I 

18 !~ 
!~ 

into the feeders at the feed lots? 
0 
I 

-i 19 z 
A. No. 

yj 
z 
z 

~ 20 0. How cloae 4o you stand to the f~ed mixer, the 
Gl 

0 
u 

21 0 
mi.xinq mill, when you begin to load or dump corn into 

·~ 
·~ 
I 

0.. 

22 A. Hum -- anywhere from 10 to 25 or 30 feet. 

23 ~ You are standing at the controls to the a 

24 auger? 

25 A. No. You just: pluv it in an4 then you can ;walk 

83 
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around, if you want to. 'there are windows you can watch i~ 

0 2 fill up. 

3 ~ Did you detect any odor of Thtmat at that time? 

4 J. No. 

5 0. Or the Phorate material? 

6 A. No. 

7 ~ Do you recall anyone other than your father uain 

8 'l'himet for rodent control on the farm? 

9 A. No. 

10 0. You have seen him do it? 

11 A. Yea. 

12 0. Was he t:he only one who participated in ra~ 

13 control or rodent control on the farm? 

14 .L No. 

15 ~ Ia it possible that aaaaone else could have also 

16 used it for rodent control? 

E 17 X 
A. Yes. 

~ 

" 18 
~ 

0 Where were the rat burrows that you attacked wi 
Q 

.; 19 .z. Thimet, we might say? 

20 A. On the corn bin. 

21 0. Ware there rat burrows around the barn where 

22 you atored your supplement? 

23 A. Not that we could put !'himet in. Not tbat. we 

24 could qet close to to put 'l'himet in. 

25 0. Bxcuse me, I Clidn't hear. 

B4 
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L Not that we could get close enouqh to put in 

2 Thimet. 

3 0 The rat was killed because it picked up t is 

4 Thimet material on its feet? 

5 L Yea. 

6 0. And it could carry it around with it in 1 • 

7 feet or ita hair, is that correct? 

8 A It qeta on ita feet. It licks it feet to get 

9 rid of it, of the Thimet, and then water causes it to ie. 

10 The intake of water. 

11 0 Do you use burlap baqa on your far.m 

12 storage of -- do you uae it for stora9e of feed? 

13 A. Yes, sir. 

14 ~ Where do you acquire burlap baqs? 

15 A. From feed a tore a, from uaed aupplament ba a. 

16 Did you have burlap bags in the 
I~ 

E 17 Cl< 
feed barn where the supplement was stored? 

•0 
, ... 
I • .. 18 

0 
A. Yes. 

~ 
0 

z 19 ~ What type of floor does the feed barn hav ? 
..; 
z 
z 
0 20 ·~ 

Does it have a floor or is the feed stored on t:he qro d? ,., 
0 
I.J 

21 A Wooden floor. 

22 0 Bow old is the feed barn? 

23 L Pifty years old. 

24 0. Is there any straw stored in the feed bar ? 

25 I. No. 

........ - ...... "' 
:1~.... BS 
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~ Has there ever been any in there? 

"2 .L No. 

3 ~ Have you ever seen rats or mice in the feed barn? 

4 A. Yea. 

5 ~ Did you see a rat or a mouse or rodent in the 

6 vicinity of the feed barr. within a month before January 7th 

7 and a month after? 

8 A I don't recall. 

9 0. Do you know whether any of the state or other 

10 officials who were inveatiqating this incident discovered 

11 rodents in the feed barn? 

12 A. I do not know. 

13 0. It is probable that tbere were, at least around 

14 the feed bam? 

15 A. Yea, air. 

16 MR. WOODWARD1 I object to what is probable. 

17 THE COUR'ra I sustain the objection. 

18 

19 BY~. DELK: 
.; 
z:: 
z:: 
; 20 .. ~ Do you ever use other suppleman~s in your cattle 
D 

0 
u 21 feed? 

22 A. Yea. 

23 ~ What type of supplements? 

24 L You mean different brand names? 

25 0. Yes, air. 

. .. 
•... B6 
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A Hum -- Purina. 

2 0. Well, do you ever use Terr.ayci.n in your ca tle 

3 feed? 

4 A. Yes, sir. 

5 ~ What does that look like? 

6 ~ It has a greenish color. Much the same 

7 consistency as as reqular supplement. 

8 0. What size baqs does that come in? 

9 A. 50 pounds. 

10 0. You buy that mixed in a salt, don't you? s 

11 that TM-10? 

12 A You can, yes. 

13 g. Trace mineral salt, do you ever use that? 

14 A. Yes, sir. 

15 Q. What is trace mineral salt? 

16 A. Salt combined with trace minerals. 
·.~ 
:~ 17 0 What color is that? 
~~ 

.. 18 g 
A. Red. 

.,.. 
'0 

~ 19 Q. Livestock mineral supplement? Do you ever use 
:..; 
l! 
l: 
') 20 
~ 

that? 

;) 
J 

21 A. Hum -- yes. 

22 0. Bow do you purchase that? 

23 A. Hum -- 50 pound baqa, I believe. 

24 0. What color is that? 

25 A. Gray or brown •. 

,. ... 
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~ Do you ever mix these in with the Pro-Blend and 

. 2 the hay or straw? 

3 r... Yes. 

4 ~ Did you do this on -- where are they kept? 

5 A In the -- hum -- supplement barn there. 

6 ~ Did you have any on hand on January 7th? 

7 A. Ho. 

8 ~ You had no other supplement other than Pro-Blend? 

9 A no. 

10 0. When did you have them last on hand before 

11 January ?t1? 

12 ~ Sometime during the month of December. 

13 0. What happened to the TM-10 that you purchased 

14 in Docerat,e~· at the same time that you purchased the Pro-Blend 

15 A I used it all. 

16 ~ Did you use any of these supplements or 

~ 
~ 17 materials 0n January 7th when you mixed the feed? 
0 

... 18 
0 

A. No. 
~ 
0 

z 19 ~ On January 9th when you remixed the feed after 

20 feeding the cattle? 

21 A. No. 

22 MR. DEI.K1 That is all I have, Your Honor. 

23 THE COURT: Do you have any questions, 

24 Mr. Barris? 

25 MR. HARRIS: Yes, sir. 

ss···· 
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TilE COtJRT: Is your examination qoinq to b 

lonq? 

.t-11~. HARRIS : Judqe, I was qoinq to mention 

I would say so. 

THE COURT: Gentlemen, this would be a goo , 

ttme for us to break for lunch. Now, since we 

have a right good ways to travel to be able to 

for the benefit of those folks out of town, inq 

to reconvene about 2:15. We'll recess until 2:15 

Now, ladies and gentlemen of the jury, I w nt 

you to be thinking about this. I'll get an 

from you when you get back for you to check 

situation. Obviously, ·this case is going to take 

some ttme with the witnesses that we have and the 

complexity of the case. I don't know whether Jud e 

Williams or Judge Godwin talked to you originally or 

not, but we usually try to quit around 5:30, but zt 

I would be the Court's desire, if it is agreeable w th 

you folks, to continue on somewhat later than tha in 

this particular case today. I want to.try to fin sh _ 

this case in two days if possible, so you folks g 

home and think about qettinq your affairs in orde • 

If possible, ~he Court does want to continue on 

possibly somewhat later than 5:30. It may be at ,east 

until 6z30 and possibly 7:00 if it: is agreeable wilth 
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l'OU folks, so eat a good lunch. 

If you can, I'd like to continue on at least 

3 that long toniqht, but if that is not agreeable with 

4 you folks, if any of you have to quit at 5:30, 1 can 

5 accommodate you tomorrow. All riqht. 

6 MR. WOOD~1ARD: ~tight make the statement, Mr. 

7 Dwiqht Doggett, Jr., he has an extremell" bad tooth. 

8 Ile is supposed to see the dentist or call him at 1:30. 

9 THE COURT z I understand Mr. Doggett • a problem. 

10 Maybe he can qet in and get back, but it is five after 

11 one. Hia examination may take a good period of time. 

12 I think we ought to br~ak for lunch. 

13 MR. WOODWARD: I was just aakinq that he be ab1e 

14 to call his dentist. 

15 '!'liE COURT t certainly. Excuse the jurors. 

16 Ladies and qentlemen of the jury, remember my 

17 instructions about discussinq the case, deliberating 

18 among yourselves while you are at recess. Try to get 

19 started here at 2•15. 

20 Sheriff, excuse the witnesses and advise them 

21 that we will reconvene at 2:15. 

22 The Court stands adjourned until that time. 

23 (A luncheon recess was taken, after which the 

24 trial continued as followsa) 

25 
.. f<t .. 

• 11: 

""-90
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APTElUfOON SESSION 

2 

3 (The witness resumed the stand.) 

4 

5 BY MR. HARRIS: 

6 
0 Mr. Doqqett, in addition to beinq a colle~ 

7 graduate, you have been involved in far.minq for quite s etim , 

8 
r:f.ght? 

9 A. Yes, sir. 

10 Q. You y'lurself knew the C!anqer of 'I'himet? 

11 
J\. Yns, sir. 

12 
~ If. the least bit of it qets in the cattle food, 

13 you know that t.here is a danqer that it could spread t all 

14 the cattle 

15 
A. Yos. 

16 
~ -- if they eat it, and that it takes very little 

:~ 
:E 17 ,a: 

of it to do that damaqe? 
-~ 

I 

,., 18 
0 

A. Yes. 
;~ 

z 19 ~ You have known that for quite sometime? 
; 
z 
z 
l) 20 '{ 

A. Yes. I didn•t know the deqree that -- I idn't 
ll 

I· 

~ 
.; 

21 
~ 

know the atrenqth of it, but I knew it was strong • 

't 
22 ~ Had you read anythinq in reqard to 

23 A. Hum -- ~ he label of the container. 

24 ~ There axe warninqs on there, are there not? 

25 A. Yes. 
.. _ 
- 91 .. 
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{\ ~erican Cyanamid makes that, isn't that right? 

·2 ~ I don't --

3 Q. Makes Thimet? 

4 A. I llon 't know. 

5 0. Would you 4escribe as best you could the odor 

6 of Thimet? 

7 l\. Jtum -- strong, offensive. 

8 Q. Strong and otf.ensive? 

9 A Yes. 

10 0. Does it small like anything you h1ve ever smell 

11 before? 

12 A No. 

13 0. Is it the type of thinq that it comes to you 

14 a11d you smell it you would have to turn your head? 

15 ll. You would want to, yes. 

16 0. On that Saturday morninq when you were mixing 

~ 
:£ 17 a: 

the Pro-Blend, you had to reach down and open a 100 pound baq 
·~ 

.. 18 
0 

of Pro-Blend, right? 
~ 
0 

z 19 A. Yea. 

20 0. Then you lift it? You have to lift it over this 

21 rear hopper and pour it in? 

22 A. Yes, sir. 

23 ~ I take it that liftinq a 100 pound bay you would 

24 get it at least somewhere close to your nose? 

25 A Hum-- about waist.high. 

' . .. 92 .... · 
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~ About waist high? 

. 2 A • Yes. 

3 
Then you have to put i~ over into the hop er and 

4 
let the 100 pounds just fall in the hopper, riqht? 

5 
Yes. 

6 
~ And that creates some dust? 

7 
A Yes. 

8 What were weather conditione that morning do 

9 
you recall? 

10 
A. No, I don't. 

11 
As far as you know -- oxcuae me. Was it aininq 

12 
or snowing or anything like that? 

13 
A I don't know. 

14 
At that ttme that you emptied those two s of 

15 Pro-Blend into the hopper, with your head right over t 

16 hopper, you did not smell this offensive Th~et, did ? 

17 No. 

18 Then when you had finished mixing that wi the 

19 corn let me ask you this t while you wer•! there and nowinq 

20 the mixer that you have that augers the Pro·~lend up in o the 

21 
co:rn, does it --

22 
A. It auqers from the rear of the mill to the canter 

23 
of that larqe chamber and then i~ is taken up in it. 

24 
0. That is done while you are standing there? 

25 
A. Yes. 

.. 
r' ' 93 ·'!··· t 
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~ And while you are goinq down the hiqhway? 

·2 ~ Yes. That is all done while you are there. 

3 ~ While all of that was qoinq on, did you smell 

4 any 'l'himet? 

5 1\. t-7ell, as soon as you dumped the last bag, you 

6 shut the top and it is still goinq on up in there than. 

7 ~ I see. But in any event, I think the answer 

8 would be no? 

9 l\. no. 

10 ~ Then do I understand that from Saturday morninq 

11 until Monday mo~ninq the mix stayed riq~t there by the barn? 

12 ~ It stayed under the shelter. The mixer stayed 

13 under ~he shelter. 

14 ~ Could you show me on the photograph where it 

15 stayed? 

16 ~ It is to the rear as you look at the large --

17 ~ All right. 

.. 18 ::. 
~ ~he photograph there where the two bins are the 

~ 
::. 

z: 19 smne size. You see sort of in the middle of the photoqraph 

20 there. 

21 g. 1 .. 11 right. 

22 A Hare. It is right through hare, behind the --

23 down the hill. 

24 G Behind it and down, the hill? 

25 A. Yes. This is "the top of the building here. Tbi 
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1,. D. Dogget.t, Jr. - Cross 

is all down the hill. 

0. l~ow, where is your home? 

~ ovar here. 

~ over here? So actually the mixinq mill 

behind those two railings there? 

~ Here is the driveway here that qoes throu here. 

~ Well, did you have to -- actually, you pu the 

Pro-Blend over here, didn't you? 

A. Yea. You drive here and through this dri1eway. 

Throuqh this drive'\fay and parked the mixe in 

back of these tin or qalvanized bins? 

A. Bins. 

~ All right. During the few days that that mixer 

st·:lod there, did you "lave occasion to see it at any t 

1\. Well 

0 That would be all day Saturday, all day S day 

and 

A I saw it in passin9. 

~ In passing? 

~ ~~at do you mean, see it or inspect it? 

~ First, did you see it? 

A. Yes. 

~ Did you inspect it? 

A. :rto. 

~ In passinq, what do you mean? You want a ound 

~. - 9Se•. 
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there to look at it or went around behind ~"le bina to loo: .. 

2 at it? 

3 ~ Well, each time you drive around the yard, you 

4 can see it. 

5 Q. But tha house is over here? 

6 A. Yes. 

7 ~ Did you see it between the two? 

8 L TO the riqht of where I pointed out the driveway 

9 was. 

10 G Does the farm have a fence around it? 

11 A. Yes. 

12 C Now, who would .have access to -- strike that. 

13 Exhibit 2-E, is that the bin that you dumped the 

14 Pro-Blend in? 

15 A. Yes. 

16 0. And as you pour that, this looks to be an auger 
0 . ... 
:E 17 a: 

down at the bottom. Is that auqerinq all the time? 
~ 

.. 18 
0 

A. Yes. 
0 ... 
0 

z 19 0. You are creatin9 more dust, right? 

20 A Yea. 

21 0. When you went back Monday morning to actually 

22 feed the cattle, did you get anywhere near the bin -- I mean, 

23 the food mixer? 

24 ~ I was near it when I was placinq the peanut vine 

25 in it. 

96:-, 
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~ Is this a matter of putting the peanut vin s in 

·2 the top of that mixer? 

3 No, on the fold-down part. 

4 Conveyor? 

5 Yes. 

6 Q. Oh, I see. There was, I understand, a Th et 

7 box in the area where the Pro-Blend was stored. 

8 Yes. 

9 And that had been there before this happen ? 

10 Yes. 

11 Was there not also a baq of Thimet in that area? 

12 No. 

13 There was a baq of Thtmet on the faxm, was there? 

14 A. 

15 Q. Where was it? 

16 In a shop area. 

17 Where is the shop area? 

18 Hum -- to the riqht of that driveway where I 

19 sho~ed you I drove the feed mill there. 

20 Within how many yards would you-say of the 

21 Pro-Blend? 

22 SO yards. 

23 Has that bag of Thimet ever been found? 

24 F.es it ever been found? Yes, we found it in 

25 there. 

97. ... 
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g. Sir? 

. 2 
A. tle found it in there after, you know, when we 

3 were looking for -- hum causf~s or whatever or lookinq to 

4 see what chemicals were on the far.m and whatnot. 

5 ~ You found the bag of Thimet? 

6 ~ Yes, in the shop with the other chemicals. 

7 ~ With the other chemicals? 

8 A.· Yes. 

9 ~ Now, you had Thimet being used aa, I believe you 

10 told me, around the barn. 

11 MR. WOODWARD: Obje(1tion to that, Your Honor. 

12 He did not state that. 

13 

14 BY MR. HARRISs 

15 ~ Well, I'll ask you did you use Th~et, put it 

16 in the holes around the barn? 
0 .. .. 
~ 17 CE A. No. 
~ 

... 
0 
0 

18 ~ You did not? P-ut had you seen your father do it 
0 

i 19 A. no, I had not. 
... 
z 
z 

~ 20 ~ Had you seen Thtmet used or put out by your 
ca 

0 
u 

21 father? 

22 A. Yes. 

23 ~ In any area? 

24 1. Yes. 

25 ~ Where was that? 
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~ Around corn bins. 

2 
~ Aroun4 the corn bina? 

3 A Corn bins, yes, air. 

4 
~ Are they the same bins that you pointed o ~ 

5 
to me? 

6 A. Yes, sir. 

7 ~ Where would rats usually get? Where did ou 

8 have the r~st trouble with rats or mice? 

9 A Corn bins. 

10 ~ Would they get in the area where the Pro- lend 

11 was? 

12 A. Yes. 

13 C That was wide open, riqht? 

14 A. Yes. 

15 ~ But you didn't put any -- you never aav y 

16 Thimet used around that? 
0 

·~ 

·:IE 17 a: 
~ 

A. No. 

'::: 18 
·o ,,. 0. De, you know why Thimet was not put there? 
:0 

z 19 A We didn't want it oloae to the food. 
,..; 
'z 
z 

·o 20 \!( 
CD 

~ Didn't want it close to the feed? It was all 
18 

21 
~ riqht to have it close to the corn? ,.., 
jZ 
,W 
;Q. 

22 ~ Well, it was under the bin. 

23 ~ You have kept Thimet in the area where th 

24 Pro-Blend was, haven't you? 

25 A. Yes. 
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0 \iasn't there some loose Thimet in the Pro-Blend 

·2 barn or where you kept the Pro-Blend after all this happened? 

3 A. no. 

4 Q. What was in there as far as 'l'himet is concerned? 

5 ~ As far as Thimet, an empty box. 

6 ~ An empty box? 

7 A. Yes. 

8 ~ Did you check the empty box yourself? 

9 A I saw it after -- hum -- either ~. s~ona or 

10 Mr. Jones found it. 

11 0. I intend to contradict you 'on this, but you did 

12 not see any loose Thimet at that time? 

13 A No, I did not. 

14 0 You are sure? 

15 A I did not. 

16 0. In the area where you emptied the Pro-Blend into 

17 the mixer letia put it this waya that ia right close or 

18 next to the barn where you keep the Pro-Blend, right? You 

.. 19 ~ . hauled a mixer over to that area? 

.; 
z: 
z: 
~ 20 
" 

A Yes, back it right up to the door. 
ill 

0 
u 

21 ~ Back it right up to qat your Pro-Blend? 

22 A. Yes. 

23 g. Right? 

24 A. Yea. 

25 0. You went back to examine everything at the farm 

~·tOO· 
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directly after the cows died? That would be the niqht f 

January 9th, right, or early January lOth? 

A January the lOth. 

~ Okay. Ware you looking for anything espe ia~ly? 

A Any cause that would kill the cattle. An thing. 

0 When you were told by .someone that it was Tbtmet 

that had killed them, did you do a mopping up operatio 

around the barn? 

L Yes. Ultimately cleaned the whole barn o t. 

~ The whole barn? 

~ Threw everythinq out. 

~ The Pro-Blend 50 baga that were in thia rn, 

were there not about a dozen or so in there, 

A There probably were several hundred tied p 

alonq the aides. 

0. Lying in the floor? 

L Lyinq in the floor, six to ten. 

0. Six to ten Pro-Blend baqa lyinq around on the 

floor? 

A. Yea, air. 

0. That is the way it was when you went back there? 

A. Yea. 

0. Did you yourself examine any Pro-Blend ba a 

when you went back there on the morning of the lOth?· 

JL No. 

.101'i , ., .. 
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I 

0. When you began your mopping up operations, we'll 

·2 call them, you did clean out the barn where the Pro•Blend 

3 was stored? 

4 I. Yea. 

5 ~ What did you uae to put the trash in that you 

6 got up? 

7 A Put it all in a large, two-ton truck. 

8 ~ Did you put it in a bag? 

9 A No, just put it in loosely becaus~ we had a 

10 qreat deal of feed in there where we had to throw away and 

11 we buried it all. 

12 ~ A great deal of feed where? 

13 A. In the rear of the truck. 

14 ~ But when you were actually inaide that littlA 

15 place where you stored the Pro-Blend, did you use a broom to 

16 sweep up? 

17 I. Yea. I didn't do it, but my brother did. I 

18 lmow he used the broom. 

l'l 
19 ~ You didn't help do that? 

.; 
z 
z 
2 20 o( 

A. No, but I know who did it. 
., 

0 
u 

21 ~ Did you do any of the mopping up or aweepinq up? 

22 A. No. 

23 0. Anywhere? 

24 L Not in that barn, no. 

25 0. Anywhere? 
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A Yes. I helped olean all the feeders out nd the 

2 
feed mill. 

3 
~ You do use Pro-Blend bags to store things in, 

4 
don't you? 

5 
A Yes. 

6 
0 And one of the things that you might uae 

7 
Pro-Blend baqa for to store things would be trash? 

8 
L I never stored any in a Pro-Blend bag. 

9 
~ What do you use Pro-Blend bags for? 

10 
To regrind feed to uae in a baq form or baq 

our own feed in it and take it out in bags. 
11 

12 
~ You bag your own feed? 

A Yes. 
13 

14 
~ To feed your own cattle? 

L After we have already qround the suppleme t and 
15 

corn and whatnot. 
16 

0 . 
~~ ~ Then do these baqs qo back to where the P o-Blen 

E 17 = .~ 

IN 18 
0 

is? 
I~ ,o 
\ 
~; 19 ;cz: 

L We have them in the barn beside us and we just 
~w 
,z 
'z 
0 20 .:; 

use tham over and over. 
= 
I~ 
u 

21 l~ 
~ By that you mean the other room in the s e area 

~ 
:z 
~ 

22 where the Pro-Blend is? 

23 A Yea. 

24 G A roam rivht there beside that one? 

25 A Yea, air. 
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0 So all of those baqs are in there, too --

A. Yes, air. 

~ -- that you previously used to rebaq that? 

A. Yea. 

0. Was it during the -- thia happened on a Monday 

night. When was it that you cleaned up? Was it the next 

aouple of days? 

A A week later. 

e Not until after a week? 

A That is right. 

~ Well now, why ia that? Why did you wait a w~ek? 

L Because we were.waiting for the results to come 

back. We didn't know what had killed the cattle7 we didn't 

ahanqe it. We didn' t do any kind of feeding anything. We 

ceased operations for that length of ttme. 

~ Well, are you saying that you did not do any 

work on the farm so far as cleaninq up is concerned in a barn 

or wherever until after a week? 

A I buried cattle for three or four days. 

~ I'm sorry. 

A I was burying cattle for three or four days. 

0 You were doing other thinqa, weren't you? 

L That is all I had t~e to do and hauling sil~ge 

to ~eed the cattle that we had left. 

0. How was that beiDCJ hauled? What was it in? 

........ A': .... • 
~ 
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Iri a truck in bulk. 

Any in Pro-Blend baqa? 

No. 

Did you also sell silage in Pro-Blend baql to 

I have never sold eilaqe in it, no. You on't 

Bas your father? 

He never sold silage. 

Bow about soy beans? 

We sold soy beana, not in bags, but in bu k. 

Do you bag anythinq in the Pro-Blend baqs for 

No. 

Have you aver? 

No. 

~ All right. 

A Excuse me. I bagged rye; rye seed. We • ld it 

to a farmer. 

MR. BARRIS t Thank you, Mr. Doqgatt. 

REDIRECT EXAMINATION 

BY MR. WOODWARD: 

~ Mr. Dogqett, just several questions. 
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In the riqht rear, I believe you testified, the aaae 

area in which the -- the left front, the Pro-Blend waa bagged, 

there waa a Thimet box. Was 'l'himet itself ever actually in 

the box or were bags inside the box? 

A. There · was no Thilllet in it when we 

0 ~ box itself? 

L Yea. 

0. Tbimet, in fact, does not come in boxe•? It 

comea bagged in boxes, does it not? 

I. Yea. 

G Ia Tbtme~ widely uaed by fazmers generally, 

products •imilar to it? 

A. !ea. 

~ Now, if you will atap down here juat a moment. 

Referring to Plaintiff's Exhibit No. 2-M, if you will bold 

that for me, please. This buildinCJ hare, the extreme left. 

of the photo9raph is what? 

L 'fhe feed barn, the aupplement barn. 

t\ Is that open door the one that we bava been 

referrinCJ to? 

A. Yea. 

~ Where was the one bag of T.himat that you have 

referred t:o? 

L In this bu1141nq. 

0. In thia buil4lnCJ at the extreme right of_ tbe 

106 
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picture? 

. 2 Yea. 

3 In the feeding operation did you have oco aion 

4 to qo here and use any products in here whatsoever? 

5 No. 

6 Now, the one bag of Thimet, was that ther 

7 before January 7, 1978? 

8 Yea, sir. 

9 Was it there in the same condition after 

10 January 7, 1978? 

11 Yes. 

12 Mr. Harris has ~akad you on several occas ons 

13 about smellinq or the odor of Thtmet. Are you referri q 

14 there to the odor of undiluted Thimet? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Yes. 

Have you ever smelled, for example, 3 po ·de 

of Thimet and 97 pounds of Pro-Blend mixed? 

!-!o • 

You don't know whether that has an odor not 

then, do you? 

No. 

Now, were you there the day Mr. Harbert ~ nea 

came there inapectinq the baqa? 

Yes. 

Was that the date 'that the inspector took one 
,. . 

: ·~.- 1.07 '· 
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of the baqs and sent it over to Richmond? 

. 2 A. Yea. 

3 0 Was that a Pro-Blend bag? 

4 A. Yes. 

5 ~ Did he smell the ba9 himself? 

6 A. Yes. 

7 ~ Did you, also? 

8 A. Yes. 

9 ~ Did you smell anything then? 

10 A. No. 

11 ~ When you-all did the cleaninq up, you aaid about 

12 a week later, did you know at that time the source of i:ha 

13 poison? 

14 A No. 

15 ~ Did you learn that weeks later after the bags 

16 were examined? 

E 17 :t 
A. Yea. 

~ 

"' 18 
0 

MR. WOODWARD: That is all I have. 
~ 
0 

19 Thank you, Mr. DogCJatt. 

20 THE COUR'l': Just a second, Mr. ,Doggett. 

21 Any further questions? 

22 MR. DELK 1 I have none. 

23 THE COURTs Mr. Harris? 

24 MR. IIARRIS t Ho. 

25 THE COUR'l's You may step 4ovn, Mr. Do9gett. 

.. 
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You may go back to your witness room. Do 't 

discuss your testimony. 

MR. WOODWARDs Your Honor, Mr. Doggett is 

still having the tooth problem. 

THE COUR'l'' Do you want to excuse him? 

MR. WOODWARD: I would ask that he be exc ad. 

Ria dentist is still in Williamsburg and he ia w itinq 

to sea h~. Be is taking same medicine now. 

THE COURTs Ia be goinq·to be available 1 

either party needs to qet in touch with htm? 

MR. WOODWARD: Yea, sir. 

'l'BE COURT: Any objection on that? 

MR. DBLR& Ro. 

MR. BARRIS 1 No. 

(Witness was excused.) 

THE COURT: Call Michael S. Doqgett. 

MR. WOODWARD 1 Michael S • Doqgett. 

THE COURTs Gentlemen, I ask counsel to 

asaiat the Court. None of these witneaees are 

the courtroom? 

MR. DELKt I have looked and I don't see 

'1'!!E COTJR'l't None of yours, Mr. Woodward? 

MR. WOODWARD t No. 

· MICBABL s. DOGGBT'l', called ae a wit.neaa on behal of 

.. 
• • 
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the plaintiff, having been first duly sworn, waa examined 

2 and teatif1e4 aa follows: 

3 

4 
DIRECT EXAMINATION 

5 

6 BY MR. WOODWARDt 

7 0 You are Michael s. Doqqett? 

8 Yes, air. 

9 Michael, where do you live? 

10 A. I live at Route 3, Box 7381, Windsor. 

11 How old are you? 

12 A. 26. 

13 What type of work do you do? 

14 Parming. 

15 Bow lonq have you been enqaged in f~ing? 

16 Hum -- since 1975. 

17 Uere you raised on the farm? 

18 Yea, I was. 

19 In January of 1978, were you involved in the 

20 feeding operation of the cattle which involved the three ton 

21 feed mill? 

22 No, I wasn't. 

23 Who did t.hat work at t:hat time? 

24 My brother. 

25 Did anyone aaaiat him in doin9 that work? 

:.. 1.to·.;· 
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~ No, they didn't. 

2 g. !-!r. Doqgett, do you know what 'l'himet is? 

3 L Yes, I do. 

4 0. Did you put any Thimet in the feed mill, he 

5 three ton feed mill? 

6 L No, I didn't. 

7 MR. WOODWARD1 Answer any questions of th se 

8 qent.lemen. 

9 

10 CROSS-EXAMINA~ION 

11 

12 BY MR. DELKt 

13 ~ Have you ever used Th~et? 

14 A. Have I? 

15 0 Yea. 

i 16 L Yes, I have. 
I~ 
: ... 
::~: 17 Ia; 

·~~ 
~ How have you acme into contact with it? 

N 18 
0 

~ 
A We have used it on aoy beans, peanuts at 

:o 

·"1 19 z plantinq time. 
"' :z 
!z 
'0 20 :~ ~ What color is it? 
,til 

0 
. u 21 
~ 

A Hum -- kind of a grayish brown • 
·~ 
~ 

22 ~ Do you recognize it when you aee it? 

23 1. If it is in a ba9 or box. 

24 0. If it is not in the package, do you rea09~iza 

25 it when you see it? 
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A. llum -- by odor, yea • 

·2 
0. You may not recognize it when you see it, but: 

3 when you are around it you know that you are near it, don't 

4 you? 

5 A. Yes, air. 

6 0- Because of the odor? 

7 A. Yes. 

8 0. Describe to the jury -- can you relata t.he odor 

9 of Thtmet with anything else? 

10 A. I would say it smelled -- I don't know, maybe 

11 like wild onions. 

12 Q. Doean • t smell like anything else on your farm, 

13 does it? 

14 ~ Not that I -- some other chemicals smell like 

15 other chemicals. 

16 ~ Does it smell like anything else? 
0 

~ 
~ 17 a: 
~ 

A It smells like some other chemicals. 

.. 18 
~ ~ could you mistake it for same other chemical 
0 

z 19 if you smelled it? 
..; 
z 
z 

~ 20 
0::0 

A You possibly could. 
e 

21 0. Wnat chemical? 

22 A. Maybe affanate. 

23 ~ It is not very pleasant to be around, ia it? 

24 A. No. 

25 0 Is it an overpowering sort of odor? 

1.:12. 
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A. Yea • 

. 2 0. Have you ever used 'l'himat for anything el e 

3 other than on crops? You just mentioned that you used it 

4 on soy beans and peanuts. 

5 A. Mo. 

6 ~ Have you ever used it for rodent or rat c ntrol? 

7 A No, I haven't. 

8 ~ Have you ever seen anyone else use it for rat 

9 control? 

10 A. Yea. 

11 ~ Who? 

12 L I have seen my ~ather use it. 

13 n Where have you seen him use it? 

14 A. Rodent burrows. 

15 0. Where? 

16 A Underqround. 
:o 
I" 
, ... 
~E 17 •a: 
'I•~ 

~~ Are there any buildinqs on the farm? 

.. 18 
0 

~ 
A. Yes, sir • 

0 

•"'! 19 z n What particular buildings? 

20 A I have seen htm use it around grain bins. 

21 ~ Any other buildings? 

22 A. Storage , old storage houses , underneath f el 

23 tanks. 

24 ~ Bow about the barn where the food supplemrnt 

25 was stored? 
.,'.! ~ .,.. \ 

. •. :L..LJ. 
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A No, I haven't. 

0 2 
0. lias anyone else uaecl it on the farm for rat 

3 control? 

4 ~ Not that I know of. 

5 ~ When is the last t~e you have seen it uae4 

6 for rat control? 

7 A Three or four years ago. 

8 G Where was the Thtmet atored? 

9 A on our farm? 

10 0. Yes. 

11 A We store4 it in the grain bin down the hill baak 

12 behind, away from where we h~d the feed. 

13 ~ Was it ever stored anywhere elsa? 

14 A Well, we always stored chemical• in one bin and 

15 we took the chemicals out of that bin and stored them in a 

16 workshop and put oorn in it was the only time we had chemical 
0 

;! 
:li 17 a: stored anywhere else on the farm. 
~ 

... 18 
~ 

Q. Bow did the Thimet box qet into the barn where 
0 

..z. 19 the food supplement was stored? 

20 A Well, years before our far.m ---before I came out 

21 to the farm ten. years aczo, chemicals were probably stored in 

22 that barn before the bin waa put up. 

23 0. Did you see the 'l'himet box in the barn where the 

24 
food supplement: was a1:ozoed? 

25 
L Yes, I did. 

1.~4 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 
0 . 

I"' 
I~ 17 
', 0 
i"-

.. 18 
0 

~ 
0 

... 19 z 
..; 
z 
z 
e 20 c 
Ill 

s 
21 0 ... ;" 

:~ 
'IL 

22 

23 

24 

25 

H. s. Doggett - Cross 

~ Do you know how long it had been there? 

~ I'd say it had been there probably at lea t --

I don't know, ten years. 

Q, Do you know how lonq it had been there? 

A. t>o I know how long? 

0. Are you aura it had been there ten y.ears? 

A I know it couldn't have been put there af er tha 

or when the big bin was put up. No chemicals have bee put 

in that barn since then. 

~ You cleaned up the barn where the food au plamen 

was stored after the incident on January 9th, is that ight? 

A. Yea. 

0. Did you sweep it out? 

A Yes, I did. 

~ When did you 4o that? 

L Oh, I would say probably two weeks after t all 

happened. 

~ Two weeks later? 

L Yea, probably. 

~ What did you do with the materials that u 

swept up? 

. We carried them to the county dump to be lied. 
Were you present when any official• from ~· 

i 

state Agriculture Department or the Product and Indua~ial 
1 

Regulations Department or coun~y extension officials veze at 

1.15~' :· .. 
I 
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12 

13 

14 

15 

16 

~ 
:E 17 Gl: 

~ 

.. 18 
0 

~ 
0 

-1 19 .z 

20 

21 

22 

23 

24 

25 

M. s. Doggett - cross 

your far.m investiqatin9? 

~ Yea, I was. 

~ Were you present with them when they went into 

and examined the storage barn where the food supplaaent was 

stored? 

A On some occasions. 

~ Not on every occasion? 

A. No. 

MR. DELK: I have no further questions, 

Your Honor. 

EXAMINATION BY MR. REEDs 

0 Mr. Doggett, you say that after the accident 

you did not clean up the feed storage barn until two vaeka? 

A. Yes, air. Well, it's been a -- approximately 

after everybody had qone and looked and taken a teet. I mean, 

after they had gotten the results back. It waa a good bit 

of time and everybody had done all their looking and 

researching .• 

0. Were you with Mr. Herbert Jones when he found 

the bag that was sent to the state laboratories? 

A Yes, I was. 

g. Did he pick that bag up ou.t of the pile of ba9•? 

A Yes, he did. 

~ About how many bags would you say were in that 

'· 1.16 : 
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pile? 

·2 L Four bags, to the best of my -- think it was 

3 four baqa. 

4 ~ Do you recall whether tha~ baq was on the top, 

5 bottom or middle? 

6 L No, I don't. 

7 ~ You said that you have never or you qener lly 

8 don't assist Dwiqht in the mixing. 

9 A Ho, I don't. 

10 ~ You never do? 

11 ~ I do, but not that one, I did not. 

12 0 Well, after these two weeks had passed 

13 finally went back to the feed atoraqe barn to clean 

14 did you sweep? 

15 A. Yes. 

16 ~ What did you do with your sweepinqs? 
0 

~ 
::E 17 "' 

them Put them in the back of a truck and carri 
·~ 

" 18 :> 
to the county dump to have them buried. 

·:o 
; 

19 ~ Bow did you get them from the barn to the 
-

20 truck? In a shovel? 

21 A. With a shovel. 

22 ~ You didn't put them in a ba9? 

23 ~ No, I didn't. 

24 MR. REED: That is all, Your Honor. 

25 THE COUR'l' r Anything further, Mr. Woodward 
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MR. WOODWARDa No. You may step down. 

·2 
THE COtJRTt Do you need this witness any 

3 further, gentlemen? 

4 
MR. WOODWARD: No. I ask that he be excuaed. 

5 He may be available further on request. 

6 'JliE COUR'l': Anything further? 

7 ~m. HARRIS: He'll be available if necessary, 

8 I take it? 

9 THE COURT: Be can leave the premises but he 

10 can' 't remain in the courtroom. Of course, Mr. DoCJgett, 

11 the witnesses were excluded. 

12 Call your next ~itness, Mr. Woodward. 

13 (Witness was excused.) 

14 MR. WOODlfARDt Call Albert Jones. 

15 

16 
ALBERT w. JONES, c:.tlled as a wii:ness on behalf of the 

17 
plaintiff, having been first duly sworn, was examined and 

,. 18 
~ testified as followsa 

z 19 

20 
D!RECT EXAMINATION 

21 

22 
BY MR. WOODWARD: 

23 
~ You are Albert Jones, is that right? 

24 
A T.hat is right. 

25 
0. Where do you live, Mr. Jones? 

w ... . . . , . 
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A. Down here towards the far.m. 

2 Q. Do you work for Mr. Dwiqht Doqqett? 

3 A. That is right. 

4 0. How long have you worked for him? 

5 A. I worked here twelve years. 

6 0. In January of 1978 when the cattle died, were 

7 you involved in the feeding operation at all? 

8 A. No, sir. 

9 0. Did you take any~hing and dump it in the eed 

10 mill in January? 

11 A. !to, sir. 

12 0. In January of 1978? 

13 A No, sir. 

14 MR. WOODtfARD: Answer these qentlemen. 

15 

16 CROSS-EXAMINATION 
I o 
I • 
I,._ 

:E 17 a: 

·~ 

.. 18 
0 BY MR. DELKa 
~ 

I-; 19 ,z: ~ Mr. Jones, have you ever worked with ch aals 
..; 

'z: 'z: 

~ 20 on the farm? 
a:l 

0 
,u 

21 A. No, sir. 

22 0 lilly? 

23 L Because I don't fool with it. 

24 C You don't want to have to fool with it? 

25 A I said I don't read. I don't fool with ~t. 
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~ You oan't tell one chemical from the other unlea 
'2 

you can recognize the packaqa, is that correct? 
3 A That is right. 

4 
0. Have you ever worked around the farm to kill 

5 rata? 

6 A. Yes. 

7 0 How have you done that? 

8 
~ I ain't do it. 

9 n I thought -- I just asked you have you ever 

10 worked around the f~ to kill rata. 

11 A Yes, I worked around there. 

12 ~ Have you worked.at killing rats? 

13 L No, I ain't killed no rats with it. I don't 

14 put that down. 

15 t.\ Put what down? 

16 A. P.at poison. 
0 
;! 

20 17 a: 
·~ 

~ What do they use for rat poison? 

N 18 
0 

~ 
A What you call it 

0 

... 19 i ~ I'm asking you, sir • 

..; 
z 
z 

~ 20 
CD A. I can • t read. I c:an • t: think of' the name of it. 
e 

21 ~ Have you ever heard them say Th~et? 

22 L That miqht be what it waa. 

23 ~ But you haven't ever worked with that? 

24 A. No. 

25 0. Do you know what it smells like? 

1.2~J. 
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A. Yes. 

2 0. You'4 know it if you had worked with it? 

3 A Yes. 

4 0. It:'s been used to kill rats, hasn't it? 

5 L Yea. 

6 0. Do you know where it's been used around t e 

7 farm? 

8 A. !lo, I don't. 

9 MR. DELKi I don't have any further quest ona, 

10 Your Honor. 

11 THE COURT: Any questions? 

12 MR. TIARR!S: No, sir. 

13 THE COURT: All riqht. 

14 MR. WOODWARD: You can oome down, please. 

15 THE COURT: Do you need this witness any 

16 further, qentlemen? 
0 

~ 
:IE 17 = 

MR. WOODWARD: No. I would ask that he . ~ 
.. 18 
0 

excused to return to the farm. 
~~ 

0 

'"1 19 
'Z 

t~R. D~LKt He can be excused, Your Honor. 
..; 
2: 

'2: 

~ 20 ,.c 
,Ill 

THE COUR'l': Mr. Harris? 

0 
u 

21 MR. BARRIS: Yes. 

22 THE COUR'l': Mr. Jones , you are free to c;o 

23 You can leave, but you can't come back t:room. 

24 (Witness was excused.) 

25 THE COURT: Next vi tneas. 

12t 
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MR. WOODWARD: C&ll Mr. William B. Simmons, III. 

2 

3 WILLIAM B. SIMMONS, III, called as a witness on behalf 

4 of the plaintiff, havinq been first duly sworn, waa examined 

5 and testified as follows: 

6 

7 DIRECT EXAMINATION 

8 

9 BY f.!R. WOODWARD : 

10 ~ You are William B. stmmons, III? 

11 A. Yes, sir. 

12 Q. By whom are you employed, Mr. Simmons? 

13 A Virqinia Department of Aqriculture. 

14 ~ What division of the Virginia Department of 

15 Agriculture are you employed by? 

16 A Division of Product an~ Industry Regulation. 
0 

;! 

~ 17 
~ 

~ How long have you worked for the Department 

N 18 
0 

~ 
of Aqricult·lX'e? 

0 

-i 19 
'Z A I am in my thirty-fourth year. 
..; 
z: 
;z: 

e 20 
~ 

0 What type of work do you do for them? 
0 
u 

21 A I am a regulatory inspector. 

22 0. Mr. Simmons, are you familiar with the loa a of 

23 66 head of cattle on the farm of Dwight Doqqett in January 

24 of 1978? 

25 A. Yea. 

l.22·t· ·. .. . . 
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15 

16 
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, . .. 
I 

IE 17 
!.~ 
I"' 

,,.. 18 
·O 

~~ 
0 

... 19 .; 
w 
z 
z 
0 20 )o 
~ 
ID 

I• 

'o 
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..: 
11 z 
Ill 
IL 

22 

23 

24 

25 

H. B. Simmons, III - Direct 

0 After you were notified of the loss, did ou go 

to Mr. Dogqett's farm? 

A. I did, sir. 

0. t·1hile you were there, did you have occaai n to 

take a number of samples o.f various feed? 

A. Whatever, I did. 

0 Do you recall exactly the samples you 414 take? 

MR. HAP~IS: Establish when. 

MR. WOODw.AnD: I'll be gl~d to a~k him. 

THE COURT 1 Be said when did be take them 

BY MR. WOODWARD: 

~ After ~he loss on January 9, 1978, how qu akly 

did you have the samples taken? 

~ I believe the first·trip I made there was on 

the morning after the cows were dyinq the afternoon be ore. 

~ Did you take the samples at that time? 

A I took samples that day. I came back the second 

day and took some more samples. 

G What did you take samples of? . 

~ Took eamplea of the corn • 

~ Is that the corn in the corn bin? 

The corn in the corn bin; I took samples 

supplement in the barn. 

0. When you saw the supplemen~ in the barn, 

145 
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did you take the samples of? 

·2 A One baq of supplement that the Dogqett brothers 

3 infor.med me that went into the mixin9 of the feed. 

4 0. t1as that a sealed bag of Pro-Blend in the barn? 

6 ~ It was not sealed: it was probably opened about 

6 six inches. It seems like, maybe, Dr. Edwards or somebody 

7 had gotten a sample out of it the night before. 

8 ~ You took a borinq out of that baq? 

9 A. Yes. 

10 C In addition to tboae items, what else did you 

11 take a sample of? 

12 A Took a sample of th~ peanut vines and two 

13 samples, I believe -- one sample each from two oow feeders. 

14 ~ Did you take a sample from the feed mill itself? 

16 A I did that on the second day, air. I took two 

16 samples, if I recall riqht, one from the back part of the 
0 • .. 
:IE 17 Ill: 

mill where the supplement is poured into the auqer there, 
·~ 

... 18 
0 

and the hopper. I took one sample there and one out of tlte 
0 .. 
0 

; 19 z inside of the mill itself. 

20 0. What did you do with those samples, Mr. Simmons? 

21 A. I mailed them to the Virqinia atate labora~ory 

22 in Richmond. 

23 C Is that the normal course that is used? 

24 A. Yes, air. 

26 ~ Did you label.each of the samples? 

. -. 124·.·~· 
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L I did, air. 

2 ~ Is that customary, also? 

3 A (Witness noddinq head affirmatively.) 

4 0 Have you received test results from the a ate 

5 laboratory of those s~ples? 

6 A. Yes, sir. 

7 0. Mr. Simmons, were you present when Mr. Ja 

8 discovered the bag which was subsequently sent to nu 

9 for analysis of the residue in the bottom? 

10 L No, sir, I wasn't present when he found 

11 I saw the baqs in the barn when I drew the samples, b 

12 wasn't present when the baqs were bundled and sent to 

13 MR. WOODtfAllD: That is all I have. Tha 

14 Mr. Simmons. 

15 

16 CROSS-EXAMINATION 
0 

I~ 
I 1: 

0 
17 

'I&. 

.. 18 
0 

BY MR. DELX: 
0 ... 
0 

19 0 You first went to the farm on the mornin 

20 January lOth? 

21 A. I '~o,1ld say it was tha morninq after the 

22 started dyinq in the afternoon. I think the lOth is 

23 riqht. 

24 0 WellJ if the cows were discovered ·to be 

25 on January 9th, you went there the next morning? 

--1· 2~·: .. . 
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~ I think that is right, sir. 

·2 ~ Where was the first place that you went? 

3 A Well, the first place I went was to Mr. Doqqett• 

4 home and was info~ed that they were down at the pasture 

5 where the cows ware. So I went down to the pasture and I 

6 found Mike helpinq with the burying of the anfmals. 

7 ~ They were burying-the cattle that morning 

8 already? 

9 A. Yes, sir. 

10 ~ Did you know at that t~e or have any suspicion 

11 as to the cause of death? 

12 A. not at that tir.te until I went back and started 

13 the procaas o~ getting the samples. Then when we came back 

14 to the oow fe·~der to qet the two samples, that was the t!Jne 

15 that I told them, I said, "I think I know what killed your 

16 cowa.a I said~ •r smell Thimet.ft 

17 n. Your purpose in being there was to aasiet in 

.. 18 :» determining the cause of death, is that correct? 
~ 
:» 

, 19 I: ~ That is riqht. 

20 ~ You first smelled Thimet at the feeders? 

21 A That is riqht. 

22 ~ Wes the odor pronounced? 

23 A. Yes, sir. 

24 n How many feeders did you detect this odor from? 

25 A. Just the two, · sir. 

. -· 1.26 ~·,1 r 



t-l. B. Simmons, III - Cross 149 

~ They were on the county road across the h ghway 

2 from the Doggett faxm place, is that correct? 

3 
~ Yes, sir, that is correct, sir. 

4 
~ Did you detect the odor. of Thimet anywher elae? 

5 A Well, I didn't until the next day when we went 

6 back to draw samples. Mr. Pearson called me from the ffice 

7 and asked me to go back and check the feed mill to see if the 

8 Th:f.met possibly went in throuqh the mill. 

9 I went back and found the Doggett boys again. W went 

10 back to the mill, and that is when I gmelled Thimet at the 

11 mill. 

12 Q. You could smell the Thimet in the feed mJ. 1 

13 itself? 

14 A Yes, sir, you could. 

15 ~ Could you smell it at a distance fram the feed 
i 

I 16 I 

!~ 
\ ... 

mill? 

;:IE 17 •II 
0 .... 

1\. Well, I could. I am a little allergic to 
I 

I 18 ... 
\g 
::; Thimet, and I could probably detect it as far as from ere 
, 19 z to probably the table. 

, ... 
z 
.z 
10 20 :s ~ Where I'm sitting? 
:s 

21 :a 
!C 
'W 
.'Z , ... 
;ca. 

22 ~ Possibly even ten feet or more? 

23 ~ Yes, maybe ten feet. 

24 ~ Would you describe the odor of Th~et? 

25 A. Well, it is a very potent chemical. It ·.i 

1.27 
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1 
organic phosphate and has a very peculiar odor. To me it 

·2 is a sickening odor. 

3 Q. Is it overpowerinCJ? 

4 A I would say so. 

5 
~ You wouldn't want to work around Th~et 

6 particularly, would you? 

7 ~ No, sir, I wouldn't. 

8 ~ Probably couldn't, could you, if you are 

9 allergic to it? 

10 A That is right. 

11 ~ Did you aetect the odor of Thimet anywhere 

12 else on the farm? 

13 ~ Well, the second eay when we were under the 

14 shed and got tho sample out of the feed mill. 

15 ~ Was that January 11th? 

16 A. January the 11th we came back, qot tha two 
0 

~ 
:E 17 a: e samples out of the feed mill. I opened the barn door, an4 

N 18 
0 

~ 
it was about four -- I'd say three to five baqs or empty 

0 

... 19 i bags layinq on the floor. I picked the bags up and smelled 

20 into aome of them. I said, -These small like Thimet," and 

21 beinq around the mill and having the Thimet in my thought, 

22 I just considered possibly that was where the odor, you know -

23 ~ But you also deteatod then an odor of Thtmet 

24 inside the barn where the food supplement was kept? 

25 MR. WOODWARD: . I object to that. He di~n't 



w. B. Simmons, III - Cross 151 

. 2 

answer that. He specifically said the exact opposite 

I from that. 

3 THE COURT: Let him answer the question. 

4 MR. DELK: '!'hat is what I understood --

5 TIIE COURTc You called him as your witness. 

6 

7 .BY MR. DELJtz 

8 Did you smell ~htmet inside the barn wher the 

9 food supplement was stored? 

10 ~ I said I smelled it in the baqs. I waan' 

11 inside ~he barn: I was standing on the ground at the d 

12 where these empty baqs were. 

13 0 Could you detect it before you picked the bags 

14 up? 

15 A No, sir. 

16 0. When you picked the baqs up, did the amel 
:o 
i~ 
'.a: 17 •II 
~0 

beoome obvious at that tilne? 
... .. 
... 18 
0 
0 

A. Well, I could smell the odor of Thim.et, b t I .. 
. o 

I, 19 lll wts -- I juat threw it off as probably -- I was at the mill 
J.j 
z 
z 
.!) 20 :c » 

and had the odor of Thimet in my mouth. I just remark 1:0 

0 
;J 

21 ':a 
c 

Mike, I said, "All these bags smell like Thimet. 6 But I ,, 
r: 

" L 

22 said, "I guess it is because I have been clos~ to it.~ I 

23 

24 

laid the baqa down ri<Jht in the door where I found tb1. 
n Did you see any Thtmet around the barn? 

25 A No. 
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1 Did you see any Thtmet containers around the I 

2 farm? 

3 1\. I think there was one empty box in the back of 

4 the barn, but it was not disturbed. 

5 ~ Did you see any bags of Thimet on the farm? 

6 A. 1-~o, sir. 

7 ~ Did you see whether there were any? 

8 A I asked if some of the boys had used any, just 

9 inquirinq in general, and they aaid they hadn'.t. 

10 r.tR. DELK: That is all I have, Your Honor. 

11 

12 REDIRECT EXAMI!IA'!'ION 

13 

14 BY MR. WOODWARD: 

15 ~ ltt. Simmons, you aay that the second day you 

16 went there there were soma baqs lying in there on the 
D • .. 
IE 17 II: atoraqe --
e 
.. 18 
0 
0 

MR. WOODWARD• Excuse me, Your Honor. 
... 
0 

... 19 i ru. Harris, go ahead. 
w 
z 
z 
0 20 ,.. 
c 
Ill 

MR. HARRIS 1 We were just tryinq to determine 
ci 
u 

21 c whether we had anythinq to ask. Excuse us. 
oe 

" z 
w 
0. 

22 MR. WOODWARD: Excuse me. 

23 MR. HARRISt No, that is all right. 

24 'l'BE COURTt All right, Mr. Woodward. 

25 

J.3Q .. 
~ • I • . .. . 
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BY MR. lfOODWALD: 

·2 0. 'lou said the second day you went, which wo ld 

3 have been Jannary ltth, that you smelled it that day in the 

4 feed mill. 

5 A. Right. 

6 0. ~~hen in the area where the Pro-Blend was s ored 

7 there were some bags on the floor. 

8 A. Right at the door, yea, air. 

9 0. Right at the door? 

10 1\. !light. 

11 0. Then outside you picked those up, I assum , and 

12 you smelled into each one? 

13 ~ I was standinq on the ground. 

14 ~ Put each one up to your nose? 

15 ~ I said if it was five of them I, maybe, 

I 

16 in three of them. I detected the odor. I just threw t off 
10 

I~ 
s 17 
Ill: -e 

as maybe it waa the odor I had in my system fram smell 

.. 18 
0 it at the mill. 
0 

"" 0 

,., 19 
~ 

~ So at that time you .assumed that 
·~ 
'Z 
'Z 

2 20 ·c wasn't, in fact, in the bag? 
II 

'· 0 
1.1 21 j~ A. Yes. 
c ., 
z .. 
11. 

22 0. J\.1 thouqh there was the odor? 

23 A. Yes. 

24 ~ You didn't send those bags off to the lab did 

25 you? 
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A. no. 

. 2 MR. WOODWARDa That is all I have. Thank you, 

3 Mr. Si~rr.ons. 

4 TJ.re COURT: Just a second, Mr. Delk. 

5 ~r. Harris, any questions? 

6 

7 RECROSS-E~IINATION 

8 

9 BY MR. REED: 

10 o. Hr. Simmons, you say that on the day you went 

11 out to take snrne samples from the feed mill that the smell 

12 of Thirnet was around that area and that is how you got it 

13 in your nose. 'l'he day· that you found the three bag• in the 

14 storage barn 

15 A All right. Yes, air. 

16 o. ~~he day that we have been talking about, that 
1:» 

~ 

• 17 Ill 
is the day that you smelled Thimet? 

0 
II. 

... 18 
0 
0 

A The takinq of the samples from the feed mill, 
,... 
0 

, 19 z 
r:lqht. 

IIi 
z 
z 
0 20 ,.. 
c 
Cll 

~ Immediately after that you went to the storage 
0 
u 21 0 
c 

barn and picked up several baqs and every baq smelled like 
" z 
Ill 
IL 

22 it had Thimat in it, did it? 

23 A Not -~ the baqs that I smelled in, yes, air. 

24 ~ And you just dismissed it as beinq the reeidue 

25 in yo\ir own system, either your nose or whatever, is what 

13~ . . ~. 
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1 
made it amell that way, did it not·? 

2 
A. Right. 

3 
~ This ie not uncommon fo~ this smell to ata 

4 
with you for several hours, is it? 

5 
A. Well --

6 
0. Sometimes? 

7 
A. It wouldn't stay that lone;, but I <1ldn't lk 

8 
more than ten feet from the mill to the barn door. I 

9 
dismissed it as being in my system. 

10 
Q. You don•t question that now, do you, the ct 

11 that you dism1ssed it aa being in your system? 

12 1m. WOODWARD: I object to that queation, 

13 that calls fox speculation by the witness. I don't 

14 
know what good that wuld do. 

15 'llm COURT: lle aan still remember what wa 

16 
~ 

there then and later, but I don't exactly undera 
• , .. 
E 17 J: 
·~ the question. nut go ahead and answer the quest 

18 

19 
BY MR. REED: 

20 0. Do you still feel that that is what it wa , 

21 that it was just the Thimet in your system? 

22 MR. WOODWARDz \-lell, Your Honor 

23 TW:. coun'l't I' 11 sustain the objection. 

24 MR. WOODWARD: Objection to the queatioD. 

25 It is aakinq this man' to speculate on samethin9 at 
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he told 11s what he kno-.,s. 

2 '1'1-TE COURT: I don't think he can speculate. 

3 The objection is sustained. He can tell us what he 

4 knows, bnt he can't conjecture or speculate. 

5 

6 BY MR. REED:~ 

7 0 Mr. Simmons, when you went out there the first 

8 time, did you t• c;k the boys where the baqs of Pro-Blend were 

9 that they had t'sed? 

10 A ~·es, sir, I did. In fact, I think Mr. Dogqet t 

11 told me it was a ba·J in the barn, but I went to ask the boys 

12 what inqrediente went into it, q~ttin~ the inqredients for 

13 the samples. 

14 0 Did you ask the boys where they had placed the 

15 empty baqa? 

16 A t didn't have to ask themJ I could see them 

17 ri9ht there in the door. 

18 MR. REED: All riqht, sir. That is all. 

, 19 r:· 
MR. WOODWAM: '!'hank you, Mr. Simmons • 

20 T!TF. COURT: Do yon need this witness any 

21 further, gentlemen? 

22 HR. WOODWARD: I would ask that he remain 

23 briefly, Your Honor. 

24 '!'HE COUR'!'t All riqht. 

25 MR. WOODWAttDs . In hopes that we ean let him go 
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as quickly as possible. 

·2 TilE COUR'l': You will remain in the witness 

3 room. non't discuss your testimony with any othe 

4 witness. 

5 (v:itness was excused.) 

6 Jl.1, • WOOilliARD: Thank you. 

7 Tire COURT: Call your next witness, Mr. W ward 

8 . HH. WOODWARD: Call Herbert Jones. 

9 

10 HERBERT \JONEC, called as a witness on behalf of 

11 plaintiff, havi.nq t.-ee11 first d\lly sworn, was examined 

12 testified as follows: 

13 

14 DIRECT EXAMIN~TION 

15 

16 
I 
:o , .. .... 
Is 17 [• ,f 

~\. You are Jlerbert Jones? 

!. 
i 18 , ... 
0 

A. Yes, sir. 
~ 
0 

,, 19 
:1:• 

0.. l1r. Jones, where do you live? 
' w 
z 
:z 
0 20 )o 
c 

ft. I live in Isle of Wight County, Route 2, 
II 

·J 
,u 21 'D Smithf.eld. 
.c 

"' 'I: ... 
,l. 

22 0. lilhat type of work do you clo? 

23 A I am employed by VPI Extension Service an I 

24 am the county agent for Isle of t·7iqht County. 

25 0. l!ow lonq have you ooen !'otmty agent? 

1.35: 
•• tl 
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~ 22 year.s; I have been here 15. 

·2 ~ What does a county aqent generally and brief!7 

3 do? I realize there are a number of jobs. 

4 A Well, the job is primarily trying to take the 

5 technical info~ation from ~he land grant university and put 

6 it in understandable form so that the farmer can take researc 

7 data and interpret it and use !t in any way that he aan to 

8 tmprov~ the standard of livinq. 

9 Basicall~,, primarily in this county, my job entail• 

10 working with the adult farners primarily in the production 

11 of commercial agr.iculture economy as it relates to the soy 

12 beans and pea!luts ~nd livestock. 

13 ~ You are an employee of th~ state, are you not? 

14 ~ That is riqht. 

15 ~ Are you familiar with Dwight Doqqett loainq 

16 66 head of cattle in early January, 1978? 
0 

~ 

• 17 Ck 
J\. Yes, sir, I am. 

0 ... 

.. 
0 

18 n. l,",en did you first becom•9 aware of it? 
~ 
0 

, 19 z 
1\. I first became aware of it when Mr. Doggett 

20 C8!"8 into the offJ.ce with some feed samples under his arm 

21 and he said, "Herbert," he said, •1 lost some cattle.• He 

22 said, ~sere are some feed samples and I'd appreciate if you'd 

23 see if you can find out what killed the cattle.• 

24 ~ After that did you have occasion to.go to Mr. 

25 Doqqatt' a farm? 
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1 A. Yes, I did. Samples were forwarded to the 

·2 laboratory in Richmond for analysis. 

3 ~. Din you label those ~amples? 

4 l\. Ttle have a standard procedure that 

5 send the samples off. There were five samples that he ad 

6 
taken from the farm from various locations, and they 

7 labeled as samples 1 through 5 and they were labeled 

8 feed cattle and so identified that when the laboratory ested 

9 them in Richmond they would know that they came from M • 

10 Doggett, from Is[9 of Wiqht Cour-ty to the county aqent or 

11 through my office. 

12 
o. Did you follow the normal course of aondu t in 

13 sending the samples to Richmond? 

14 ?\,. Y~s, si.r, I did. 

15 Q. nid yo11 receive a copy of the report froro the 

16 Division of Con so 1 ida t ~::! Laborn ':<· ry services concernir. the 
, 
! 
r 

17 I • 
~ 

samples? 

~ 18 
':II 
:t A. Yes, I did. 
~ 

1 19 
=· Q. Now, following January 9, 1978, did you h ve 

20 occasion to go to Mr. Doggett's farm, the home place i self? 

21 ~ Hum -- on two occasions immediately after 

22 becomi.ng aware that the animals had died from some rea ;on 

23 or another, I l-Ient to the farm "'here they actually die 1 and 

24 witnessed the ( ispcsition of the carcasses, the cattle; 

25 actua,.ly bein:_r put in tbe ground. Also the .-- not the: same 
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day, but within a reasonable lenqt.b of t:ime, I ha4 occasion 

to viAit the home place you ma4e reference to there for the 

reaso~ of checking with the two sons who were in the process 

of decontamin~ting the mix mill that was used to mix the 

feed. 

~ Were you interested in tryinq to find the sourae 

of the problem? 

A. ~iell, I think everybody was. It was quite a 

mystery why this nUMber of cattle died eo suddenly, and it 

had to be some reasonable explanation as to what happened. 

But not only was I interested in trying to find out why the 

cattle died, what killed them, but, you aee, he had a large 

quantity of feed. It waa contaminated wi ~ aomethinq, a 

foreiqn substance, and we didn't know at the time what it 

was that was capable of killinq this number of head in a 

short period of time. 

I had contac~ed the people ~hat make -- well, I'll 

back up. This was several days later. I was trying to help 

htm follow the decontamination procedure once it was 

established that it was a chemical pesticide by name -- that 

is what I was qoinq to say. I contacted t:he company that 

made thia product and they, by phone, told me what to do 

or how to tell the fa~er what ~o do to decontaminate the 

mix mill so he could clean thl• u~ and continua to use it. 

0 When you vent. there, Mr. Jones, on one of your 

1.38. 

160 
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1 visits, did you have occasion to go in the little stora .e 

2 barn where the food supplement, ·feed supplement was sto ed? 

3 Yes, I did. 

4 o. ~ll.l.l right. 

5 We were trying to find the source of whate er 

6 contaminated it.. Well, at that time that I want, it ha 

7 been established by the lab that the chemical that waa 

8 responsible for the death of these animals was organic 

9 phoaphate, Phorate or Th~et. 

10 Phorate is the generic 

11 Phorate is the chemical. 

12 Q. Phorate is the cherr1ical and Thimet ia the ade 

13 name? 

14 A. Trade name. 

15 That has been determined already? 

16 By looking at the report from the ould 

17 rule out the corn that waE the basic ingredient. You 

18 rule out. peanut vines because l~ltey came back negative. The 

19 only other thing put in there was the protein supplemen in 

20 concentrate uae. 

21 Pro-Blend 50? 

22 Yes, that is w~at the report labeled it aa such, 

23 

24 

25 

and that was what was on the tag in the storage roam whe[re 

they kept the feed. • 

~ Did you find a number of baqa on the floor 

1.39·· 
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1 A Yes, I did. I asked Mike, his aon, I said, 

0 2 •would you establish the sequence of events? Would you 

3 sho~ me the bags that you opened that morninq?" He said 

4 tha~ he just threw all the empty bags in·the floor over there. 

5 I a3ked him if he'd mind if I looked at them. Be aaid, •No, 

6 go ahead," so I started pickin~ up same baqs. 

7 o. Did you smell in the baqa? 

8 A. I did. 

9 0. Did you put your head down to them? 

10 A. Yes, I did. 

11 0. tlhat dii' you find? 

12 A. In smelling the bags I found a bag that had a 

13 foreign odor t·!) it. It was not associated with the feed. 

14 Thia is the bag that I sent to the lab aqain -- or not aqain, 

15 the same bag, ~~·ut. ser t to the lab aqain for analysis to see 

16 what was in it. 
0 • .. 
• 17 Ill: ~ D~d it have a small residue in the bottom of 
0 
II. 

... 18 
0 

the baq? 
~ 
0 

, 19 ,z J\. 11-. did. Very small amount. The baq vas emptied 

20 out, but it wa~ some residue that was left in the ears, in 

21 the bottom of ,•_he hag. This baq smelled like it bad some 

22 kind of chemical in it:. The baq was sent to Richmond. 

23 ~ Did you send that bag to Richmond? 

24 A. .l. di(J .• 

25 g. lias it proper1y labeled? 

:149 .• / 
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A. Yea, air. 

Uid you send it in the normal course in 

a,::cordance with ycur instructions and --

~~ .. s, sir. 

-- standard procedure?. 

S~nt it to the same lab, same man. 

Did you receive the· report from the •ta~e 

laboratory? 

A. Yes, sir, I eid. I received it baokJ I th k 

you have pr•>babl.y got a copy there. 

NR. ~iOODWARD: Answer these gentlemen. 

CROSS-r.XAMI~!ATION 

BY MR. DELK: 

Mr. ,Jones, do yo11 t"er:lomber what day of the W'aek 

Mr. Ooqqett came t.o your office \t.?i th feed sample•? 

I believo ,January the 9th, the day that tb 

cattle --

g. Nhat time of day wa~ .i.t? 

T ...... t.".'nll ,~'!tablish the tim'..! before lunch. didn' 

docwuent i.t. 

Was it Monday or Tuesday, do you recall? 

I don • t remember. Does anyboCly have a oal 4u7 

Do you know whclt the 9th is? 

1.4!-· 
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1 
If January the 9th was a Monday, is that the 

·2 
day he came, January the 9th? 

3 'fhE- best 1 1:emomber now, the cattle died on the 

4 9th. Now, you have probat:ly seen a letter that Dr. Edwards 

5 has already sen. t O\l t. 

6 \\~11, ~ 'r,'\ askin~· you. I •m trying to eatablish 

7 when he came tv you.r c. f f lei: fix: ~; t .. 

8 1 ~an't swear that he came on a Monday or TuesdaJ 

9 or i'lednesday, hut when he di·1 como it was in -- in my opinion, 

10 it was before 1\lnchtime. l. ~rould put the ti'':le at 10:30 to 

11 10:45 in the roor.-:1in')'. 

12 ,. 
~.:. 1.:~ ~.:hat ~·hen you irru:nediately Wf:nt to the faxl'\? 

13 No. 

14 Y':n.l waited unti 1 t!1~ next day? 

15 N9. 1 imrrtediately pt1t the samp 1.es in the mail 

16 and I went. t(1 t~,r·~ far"~ that 3,.tt:~rnocn. I believe it was 

17 that afternoon. 

18 Q. \'7ere tht\~ :"':1uryin9 t:.h~ c·attle that afternoon? 

19 A. tO:~len I "'.Jit'": A' t. to the P.ar.n· then. 

20 Q. They wer~l 

21 ... Yes, sir, chey ware. They were bttrying- the '·· 
22 cattle when I \verst to the farm. 

23 Q. Sc.- it was prolably Tuesday afternoon when you 

24 went to the fal,~l, \.?as j -c:. not? 

25 A 1.t;. is possi.ble·. 
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1 0. Did you yourself take any samples of feed r 

· 2 qrain? 

3 A. No. 

4 0. Do you know how Mr. Doqgett -- do you know how 

5 the samples that were qiven to you that were 

6 do you know how they were taken? 

1 A. Mr. Doggoett told me that they were taken f om 

8 the various feeders that were in the feed lots where th 

9 cattle were. 

10 You understand that Mr. Doqgett took the a plas 

11 or someone for him took them? 

12 A. Yes, air, I understood that he took the a 

13 immediately and brouqht them to me. Now, whether Mike r 

14 Dwiqht, Jr. or himself took them, I couldn't tell you. 

15 0. Do you know how they were taken? 

16 A. I didn ' t wi 1:neaa the samples being taken. I 

11 would assume that they were taken from the feeders and ved 

18 by a scoop or shovel or something and put in a brown pa 

19 baq that I received them in. 

20 

21 

22 

23 

24 

25 

Now, the chemical Thimet, who manufactures that? 

Cyanamid. 

American Cyanamid? 

Yea, sir. 

~ You called them for instructions on how to clean 

the feed mill? 

143~ 

165 
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1 L Yes, •ir, that is right. 

·2 ~ Now, the chemical is sold under the brand name 

3 of Tbimet? 

4 A That ia right. 

5 ~ Did you see any Thtmet on the farm? 

6 A. tto, I didn •t. 

7 ~ Did you see any Thimet aontainera on the far.m? 

8 L I saw a box, a caae, you know, that they put 

9 the baqs in. '!'hey come ao many baq• to a case.. I saw a 

10 pasteboard container that waa there,· but I asked if anything 

11 waa in it and they said it waa empty and I didn't disturb it 

12 because it had about six inches of dust on it, and if eomebod 

13 had tampered with it, I don't think it would have been in 

14 that condition. 

15 0. Did you see any other 'l'himet on the farm? 

16 A. No, I didn't aee any 'l'himet then. I aav a 
0 .. .. 
:E 17 a: box. 
·~ 

... 18 
0 
0 

~ Did you investigate to deter-mine whether there .. 
0 

19 was any on the farm? 

20 I. Bum -- not other than just askinCJ Mr. Dogqett 

21 had he uaed any Thimet in the las~ year. 

22 0. What was his reply? · 

23 A. They badn ' t, to my knowledge, on t.he farm in 

24 three years. 

25 0. Mr. Doggett aai.d it to you? 
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I 
A. That is what Mr. Doqgett told me. 

·2 0. Do you recall what day of the week it was that 

3 you found the bag that had the odor in it? 

4 A. I do. It was on a Monday because I was on ·~ 

5 way across the road to Jon Boling and when I arrived at the 

6 farm it was pourinq down rain, quarter to two, and I go to 

7 the meeting at 2c00. 

8 ~ This was a week after the incident --

9 A Yes, air, right. 

10 ~ -- that caused the cattle to die occurred? 

11 A. That is r.iqht. Approximately a weak. 

12 e Did you go into the atoraqe barn on the Tu aday 

13 when you went to the farm? 

14 A No, I didn't go to the home place that day 

15 ~ When waa the first ttme you went to the at rage 

16 barn where you found the baqs? 
0 • ... 
IE 17 Cl: 

~ 
L The Monday that we just mentioned when I w a 

... 18 
C) 

~ 
goinq to the AS!~S meet-ing. 

C) 

i 19 
l!l ~ Th1t was the first time you went? 

20 A. Yes. 

21 ~ So you don't know what happened in that b n or 

22 what may have happened before the cattle died? 

23 A. No. 

24 0. Do you know what may have happened in the arn 

25 between the t~e that the cattle died and you 90t there to 
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find the baq? 

·2 A No, I don't have any idea. Now, can I just say 

3 aomethinq? 

4 0. No. sir. 

5 TilE COURT 1 Just answer the question, 

6 if you would. 

7 THE WITNESS & Yes, air. 

8 THE COUR'l' 1 But you can explain your anever. 

9 I will allow you to explain your anaver. 

10 

11 BY MR. DELJt 1 

12 0. All riqht. 

13 ~ I did not qo until that date. 

14 ~ And the odor was apparent in one of the empty 

15 bags that you picked up? 

16 A. Yes, air., 
0 
~ .. 
:I 17 I& 

~ How many baqs are there or empty baqs on the 
·f 

.. 18 0 

floor? 
~ 
0 

., 19 z A. I did not count them, but I wuld say a dozen 

20 
or more. 

21 ~ A dozen or mofe? Bow many did you pick up? 

22 L Four. 

23 0 You picked up four? 

24 I. Right. 

25 0. And there wer~: others on the floor? 

146 
,) .. 
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1 Yea. 

·2 Several of them? 

3 A. Yea. 

4 You could only detect the odor in one of t e 

5 baqs? 

6 Yes, that is riqbt. 

7 And that waa the bag that you -- did you s nd 

8 that to Richmond yourself? 

9 Yes, air, I did. 

10 Did you send any other baqa to Richmond? 

11 A. No, I didn't sentl but the one bag. 

12 All riqht, air. 

13 A. I picked up four and only one of them had e 

14 ·odor to it. 

15 o. So that ia the only one that you smelled? 

16 A. Only one I sent. I left the other three i 

11 the pile with the rest of them. 

18 Did you recognize the odor when you detect it? 

19 A. Yea, I had -- from the report knew that 

20 You knew what to look for? 

21 A. Right. 

22 But you --

23 A. I know what it said. I can't swear that imet 

24 was in that baq, but it had a Phorate -- it had an unu al 

25 odor not associated wi~h feed. 
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~ And you thought it probably was Thimet? 

2 
L I thought it was. 

3 
How stron9 vaa the odor out of that bag? 

4 
It was -- Thimat is a very toxic material. I 

5 
poked my head 4own into the baq, anc1 when I qot to my meeting 

6 
I got a headache. My eyes qot rac1 and my throat started 

7 
tightening up and I knew that I ha4 breathed in the Thimet. 

8 
Not anouC}h to hurt me, but I knew that I had been exposed to 

9 
it. 

I felt like that was the chemical, the same thing we 
10 

11 
were lookinq for waa in that baq, and thia is the bag tba~ 

12 
Did you detect the odor before you actually 

13 
picked the bag up? 

14 No, no, I didn't smell it until I put my head 

15 down in the baq or opened the bag up and took a whiff of it. 

16 
MR. DELK: I don't have any further questions, 

17 Your Honor. 

18 TIIB COURT 1 Mr. Harris rl Mr. Reed? 

19 MR. REED: No, sir, Your Honor, we have no 

20 queations. 

21 THE COURTs Ro questions? 

22 MR. BARRISz Let me aak one question. 

23 

24 EXAMINATION BY MR. BARlUS 1 

25 When this thiDCJ first happened, when Mr. DocJget:t 

1.48 



B. JOnes - Cross 171 

came in your office, you auapicioned at that time a pho phate 

·2 or Phorate, didn't you? 

3 A Sir, when he brought the samples in --

4 0. Yes. 

5 -- I smelled all five of them. I mean, no lly 

6 when you are looking for a foreign --

7 G Yes, sir. 

8 
~ substance in a feed, you smell it beca ·•• I 

9 know what qood, clean feed smells like. I wasn't aware 

10 the chemical in question was Thimet at that t~e. 

11 ~ But it was a chemical? 

12 ~ I was identifying in my own words, in my o inion, 

13 the feed was contaminated with a chemical. 

14 0. Did you voice your suspicion to Mr. Dog9et 

15 at that time when he first came in after you smelled --

16 A. Yea. 
0 
~ .... 
:IE 17 CIC 

·~ 0 -- what you thought waa a chamical? 

... 18 
0 
0 .... , I don • t remember my exact word a, but 
0 

I .a 19 
I.W 

•Mr. Doggett, it smells like to me by taking this feed, there 
IZ 

I~ 
115 20 is a chemical here, there is a foreign material here. 
I: 
'0 ·u 

21 '•o 
c ., don't know what it ia, but it smells strange.• 
lz 
Ill 
'IL 

22 "That is what I am here for. I want you to find out wh t it 

23 is." 

24 0 So the first t~e you aaw him, the day aft r 

25 this happened, he realized your suspicion that there was a 

., 
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II. Jones - Cross 172 

chemical invol-.red, right, because you told him so? 

- 2 A Well, I told him it smelled like a chemical 

3 to me. Now, whether or not he was aware of this before he 

4 got there, I don't know. 

5 Q. Did you tell him it smelled like Thfmet? 

6 A. No. 

7 0. You deny mentioning Th~et to him? 

8 A. I don't -- I didn't know it was Thtmet. 

9 o. I know you didn't, but didn't it smell like 

10 that to you? 

11 A. I couldn't swear to it, that it did, because 

12 it is so many materials. Now, it could have been diazinon 

13 or something else. 

14 Could be, but Thimet has a very distinctive 

15 odor, doesn't it? 

16 When a farmer is using Thimet in the field and 

17 you smell it and see it back on the truck, well, you say, 

18 "That is Thimet." But when you bring some in a bag that is 

19 not marked, I can't sit here and tell you I can identify 

20 Thimet from diazinon. 

21 Does Thimet smell different from other chemicals? 

22 Yes, sir, each chemical has qot its own odor, 

23 but I am not 

24 You don't know? 

25 I don't know the smell of five feed samples and 
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say, "You have qot Thtmet in here.n 

·2 Q. No, that is because you are smellinq one. 

3 could you not distinguish it from the other chemicals? 

4 A Well, it smelled like a foreign -- it sme ed 

5 like a chemical that should not have been there, but ch 

6 one it was, I don't know. I didn't tell him in my op 

7 it was 'l'h!met. 

8 But you told h~ in your opinion a 

9 chemical involved? 

10 A. Yea, sir. 

11 ~ That was the first day? 

12 ~ Yes, that was t~a first day that I had an 

13 knowledge of the loss. 

14 G All right. 

15 A. And proceeded, you know, to have the aamp es --

16 0. Then you went out to the barn, and that w a a 
0 .. 

, ... 
:s 17 CK 

ie 
week later? 

... 18 
!8 ,,. A Well, the report had come back, too • 

0 

, 19 lll Q. You went back to the fa:r:m, and that waa a week 
IIi 
z 
z 
0 20 >-
oC 
m 

later, right? That waa the 16th, waan'~ it? 
0 
u 

21 Q 
< 

A Sir, I went to the far.a the eat~le were 
"" z 
llal 
Cl. 

22 buried on. 

23 0. Listen to my question. The next time you went 

24 to tha farm to look was on the 16th of January? 

25 A. I don • t remember the exact date, but 1 t w•• 
:151 
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it could have been that long. 

•2 0. Well, it was that morning that you were speakinq 

3 of that you were able to pinpoint so well? 

4 A. Yes, sir. 

5 0. Was the 16th, and thai: waa it., riqht? 

6 ~ It was a Monday. 

7 ~ That was a Monday? 

8 A. Rig-ht. 

9 ~ We have deter.mined pretty well that that happen 

10 on the 9th. 

11 A. Yea. 

12 C So that would be a week later that you want back 

13 out to the far.m? 

14 L All right, sir. 

15 0. And that is when you went in and found thi• 

16 dozen ba9• of Pro-Blend, right? 

I 17 1: 
A. They ware empty bag a layinq on the floor. 

~ 

.. 18 
C) 

0. Also bags all around the side, were there not? 
C) 
~ 
C) 

, 19 2:• 
A. You may have aoae pictures to prove it, but I 

20 didn't see a lot of bags around the aidee. I saw the pile 

21 of bags in the floor. 

22 ~ A pile of bags? 

23 ~ Pro-Blend. 

24 ~ Were there any hanging around ~ sides that 

25 you recall? 
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1 ~ I do not recall seeing. 

·2 All riqht. Just answer my question and t 

3 is all. I'm not tryinq to prove or disprove anything. 

4 I aaked you ·simply if you did eee any bags hangin 

5 around the eidea of the walls. 

6 ~ No, air, I did not see any bags hanging ar una 

7 the sides of the walls. 

8 ~ But at least a dozen bags in the floor? 

9 A. Yes, sir. 

10 ~ And you picked up four of them? 

11 A. Yea, sir. 

12 ~ And you sniffed them? 

13 A. Yes, sir. 

14 C You found one that smelled of a chemical? 

15 A. Yes. 

16 ~ Could you identify the chemical then? 
0 
.~ 

i"" 
I! 17 a: 

A No, sir, I could not. It smelled just lik 
.e 

1a 
~0 

18 he told me not to say anything but yes or no -- but wit 
;:; 

.. 19 ~z 
the Court's per.mission, the odor associated in the four 

~ IIi 
,z 
1011: 

20 I~ 

I~ 
I picked up smelled just like the odor in the five bags that 

,Q 
IU 21 :a 

Mr. Dogqett brought in my office a week before. 
·C 
illl 
z 
Ill 
Cl. 

22 MR. BARRIS: I think that is all. Thank y u, 

23 1-!r. Jones. 

24 THE COUR'l' 1 Anythin9 further? ~ 

25 MR. WOODWARD: ·One final question. 

. ~ .. 
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a. Jones - Redirect 

REDIRECT EXAMINATION 

BY MR. WOODWARD: 

C The baq was a Pro-Blend Southern States ba9 

that you smelled the chemical odor in? The one that you 

sent ~o Richmond waa a Southern States baq? 

~ Yes, sir, it was a Southern States bag. 

0 All riqht, sir. 

MR. WOODWARD: That ia all I have. Thank you, 

l..fr. Jones. 

THE WITNESS: I can't swear fifty cents it was 

Pro-Blend, but it was ~ Southern States bag. 

'!'BE COURT: Do you want Mr. Jones to remain? 

May he be excused, qentlemen? 

MR. WOODWARD: I ask he be excused. We have 

the right to recall him. He'll be in Smithfield and 

he can acme. 

'l'HE COURT: GentlPmen, ia that agreeable with 

you to excuse him on the basis that he will be available 

MR. DBLK 1 Yes, sir. 

MR. BARRIS : Fine. 

(Witness was excused.) 

THE COURTt Gentlemen, let's take about a five 

or ten minute recess. 

Just a seoond. · 
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IIi 
z 
z 
0 20 ,.. 
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Ill 

0 
u 21 Cl 
c w 
z 
Ill 
G. 

22 

23 

24 

25 

MR. WOODWARD: Your Honor, may I ask a que 
1 
tion 

I 

I 

before you do that? 

THE COURT: Just a second. Ladies and lemen 

of the jury, I realize you don't have a to 

qo to unless we lock you up back here. ing 

to do that. If you have to qo down and use 

room, whatever, just don't discuaa the case you. 

I ask if there are spectators in the courtroom, d n't 

diseuse anythinq with the jurors since we are in 

very tiqht situation here with having rooms for p 

to qo to. 

If you will follow that request, the juror 

can move out. 

Just a minute. What ia your question? 

MR. WOODWARD: Your Honor, my inquiry -- fore 

lunch you asked the jurors if they would find out 

we have a number of other witnesses, and dependin 

upon how long you intend to qo, to determine the 

sequence in which I call them. 

THE COURT: Any of the jurors 

until about 6:30 or 7100? If 

now, it miqht be -- I thought maybe you'd rather o 

it t:oday rather than tomorrow. Possibly if we 

6:30 tonight or maybe 7:00, we can finish this 

tomorrow, hopefully. ·I'm not going to promise 
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1 
\·1e '11 go until at least 6:30 and probably that 

will be about as late as we'll want U) qo. But we are 

3 goinv that long. 

4 Let's t.ake ahout a five minute recess. 

5 Court stands in recess. 

6 (A short recess was taken, after which the trial 

7 continued as followsa) 

8 tm. WOODWAJms I call Mr. F. C. Griffith. 

9 ~III: COURTz Mr. Griffith. 

10 

11 P. c. GRIFPZ'l'H, called as a witnaaa on behalf of the 

12 plaintiff, havinq been first. ~uly sworn, was examined and 

13 testified as followsr 

14 

15 DIRECT EXAMIHA'fiON 

16 

17 BY MR. WOODWARDa 

18 0. You ara P. c. Griffith? 

19 A ~at is correct. 

20 0. Mr. Griffith, where do you live? 

21 ~ I live in Richmond, Virginia, air. 

22 0. By whom are you employee!? 

23 A. Employed by tba Commonwealth of Virginia. 

24 0 What department or division of the COmmonwealth 

25 of Virginia are you employed by? 

1.56· 
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A Presently I am employed by the Department o 

General services, Division of Consolidated Laboratory ice • 

0. 

capacity? 

A. 

t~at type of work generally do you do in 

I am presently employed as an analytical c 

My title is supervisory chemist for pesticide residue 

analysis. 

How lonq have you been so engaged in that 

of work for the state? 

A. Since 1960, sir. 

ist 

0. 

A. 

What type of educational back,round do you have? 

The state requires I have a bachelor'• de rae 

in chemistry. 

g. 

A. 

From what university? 

University of Virqinia. 

0. H,tve you been engaged in chemical analysis 

continuously from 1960 until the present? 

Except for two years when I served in the 

United States Ar.my. 

MR. DELKa Your Donor please, I would 

stipulate to his qualifications to testify aa 

to the analysis of the materials, if this ia what 

he intends to testify about. 

MR. WOODWARDa That is correct. 

TUE COURTs Mr. Barris? 
- .. 

:15? 
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MR. HARRIS: Yea, sir. 

2 'l'HE COURT: All riqht:, gentlemen. It is 

3 stipulated his qualifications to analyze materials 

4 for chemical substances. 

5 M1!. WOODWARD a Ye8, air. 

6 THE COURT: Well, he is an expert in that 

7 field. All riqht. sir. 

8 

9 BY MR. WOODWARD: 

10 0. Mr. Griffith, I direct your attention to the 

11 loaa of some cattle on the farm of A. DwiCJht DocJ9ett here 

12 in the Isle of Wight County in January of 1978. I ask you 

13 whethel:- immediately followinq that, ·January 13, 1978, and the 

14 days followinq, you received a series of sample• to be 

15 analyzed by you aa a chemist? 

16 A. A aeries of samples, yea. We did receive some 
C) .. 
"" • 17 II: 

samples. 
0 ... 

.. 18 
C) 

~ Did you perform various tests on those samples? 
C) 

"" 0 

; 19 z 
A. Yea, sir. Tests were performed by our 

20 laboratory staff. 

21 0. Now, I believe there are a number of reports 

22 which you do have relatinq to tha~. I would direct your 

23 attention to your records, and counsel for the defendant• 

24 have copies of these, service sample 4380? 

25 L All riqht. 
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~ What was the identity of the sample beinq 

· 2 tested? 

3 The sample, sir, tested is corn feed. 

4 Do you have a notation where it was from? 

5 A The sample came from Mr. Dwight Doggett th uqh 

6 the extension service, Mr. Herbert Jonea. 

7 MR. t700DWARD: You-all have copies 

8 MR. DELE: (Nodding head affirmatively.) 

9 

10 BY MR. WOODWARD: 

11 ~ Mr. Griffith, I show you a number of repor s 

12 from your office and I ask y~u if. they are reports to ich 

13 you are referrinq, as well as I? 

14 Yes, sir. You asked me only about the • 

15 G Yes, sir. 

16 
0 
.~ .... 
:E 17 II: 
0 
, ... 

.. 18 
0 

~ 

A. I have a copy of that. Do you want me to lheck 

my other ones? 

0. ~lo, sir. Just s~> you and I both have the uae 
:o 
,... 19 li thinq. 
.; 
z: 
z: 
.:> 20 ~ A 4380 is the same. 
II 

1: , 
'.J 21 0. And the identity of that sample as shown i your 

22 records, and I assume your record there was --

23 ~ Corn feed. 

24 ~ Where does it indicate the source? 

25 L It indicates from the feed mill for Th~et 

1.59. 
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~ That particular sample you were testing corn 

· 2 feed, supposedly, from a feed mill for the chemical Thtmet? 

3 L Yes, sir. 

4 ~ What waR the result of the ~eat that you ran? 

5 A Our routine procedure detects orqanic chlorine 

6 as well as organic phosphate pesticides which has been 

7 established by federal and state procedure we use, and it 

8 came up Phorate or Thimet, 13.7 parts per million. 

9 ~ Now, Phorate, that is a qeneric name? 

10 ~ Yes, it is a generic name. 

11 0. And that prodttct by brand name is known as 

12 Thimet? 

13 A It ie known as Thimet. 

14 ~ Is Phorate onA of the organic phcaphate qroupa? 

15 ~ Phornte is an organic phosphate insecticide. 

16 ~ Is it considered a poison? 

17 A Yes, it can bA considered a poison. 

18 o. Now, you indicate that the sample of the corn 

.. 19 i. 
feed from the feed mill. which was tested for T.himet indicated 

20 Phorate of 13.7 parts per million. 

21 Based upon that 13.7 parts per million, and further 

22 
assuminq a feed composition which I believe you have in your 

23 records there, are you able to extrapolate or deduct, for 

24 example, in 5,000 pounds of mixed feed, how manytpounds of 

25 Th~et would be present? 



F. c. GriffJ.th - Direct 183 

A. 'l'ha t, sir 1 was done by Mr. Paul Brwin, and, 

2 yes, it can be done mathematically. 

3 

4 ia? 

no you ltnow what the resul ta of that oompurtion 

5 May I refer to my notes? 

6 TilE COURT: Yea, sir. 

7 THE tliTllESS : He was asking whether we are 

8 aasumin9 Thimet is 10 q. or 15 g.? 

9 '!'HE COURT: Mr. Woodward --

10 

11 BY MR. WOODWARD: 

12 o. I believe if yo~ will assume 15% qranular himet 

13 material, 'l-7hich 1 I assume, is 15 q •• 

14 A Now, if we base it, say, on 13 -- 15 parts par 

15 million 

16 All riqht • 

17 A. -- we are talking of 151. Approximately h lf 

18 a pound. 

19 About half a pound? 

20 Yes. 

21 And subsequently, also in your records the 

22 Mr. Griffith, did you have occasion to make an examinat n 

23 in your depart-A-nent of another sample of mixed fettd? I 

24 you have it under service sample No. 4373. 

25 I do not have •- readily I can put my hand n 
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4373. 

2 ~ If I miqht show you a copy. 

3 MR. WOODWJ\RD s You qentlemen have a copy of 

4 the same document as I do. 

5 

6 BY MR. WOODWARD: 

7 0. Sample 4 37 3. t7as the earae tyPe of t.eat run for 

8 Phorate in that particular sample os mixed feed? 

9 L Wait one minute. 

10 ~ All riqht. I realize that you have a number of 

11 samples. Please take your t~e. 

12 ~ Okay. 4373 was a qroup of five samples. 

13 0. Right. 

14 A Our qroup 3 of the s. 

15 ~ All ri~ht. 

16 ~ Ones thnt we ran were No. 3, No. 4 and No. s. 
0 .. 
~ 

:1 17 a: ~ Who ran 1 and 2? 
·0 

&.. 

... 18 
0 

1\. '!'hat would be Mr. Pred Jenninqs. 
~ 
0 

; 19 z 
~ ~x. Jenninqs? 

20 ~ Riqht. Ran the 3, 4 an4 5 testa. 

21 ~ Mr. Jennings is here today? 

22 A That is eorreat, sir. 

23 ~ If you would taka in sequence then the samples 

24 that your group ran and if you would go through each one of 

25 the samples as to its identification and the source and 
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briefly what you ran and whether you found any Phorate 

2 present. there. 

3 I Well now, we have quite a variety of sources. 

4 Could you be a little more specific as to which sample 

5 are referring to, sir? 

6 lihat I'm reacling from is we started with 4 

7 I thought you had done the other one. 4380 you indicat d 

8 Phorate of 13.7 parts per million. 

9 A. Yes, sir. 

10 And you extrapolated from that that would 

11 about half a pound of Thimet in a 5, 000 pound feed mixt a. 

12 Uh-huh. 

13 Now, the second one, I believe you did, Mr. 

14 Griffith, or your group did is sample No. 4381 and it i 

15 identified as corn feed from the feed box for Thtmet. 

16 you have that? 

17 I have that. 

18 Did you run a chemical analysis for Phorat ? 

19 A. \·:e ran a chemical analysis procedure which 

20 detects Phorat~. 

21 What were the results as to finding Phorat ? 

22 The result was Phorate 48.1 part per milli 

23 Q. That is about four times -- a li~tle lese an 

24 four times the Phorate you found in the corn fram 

25 mill? 
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1 EJCprass that. Fou1~ times 

"2 () ... About four times more? 

3 Fcur times more. 

4 Ag <1in, that is corn feed from the teed box on 

5 the feed mill? 

6 13 times 4 -- yes. 

7 TilE COURT: Mr. Woodward, where did that 

8 sample corne from? I don't think you identified who 

9 furnished tbe sample so we oan understand it. I don't 

10 understand where it came from. 

11 MR. \iOODWARD: You mean how he got it? 

12 THE COUR'.r : Wha ~ the source of the sample is. 

13 f1R. l'lOODW.'\RD: Ue has identified it hera, 

14 Your Honor. They have the copies he does. The 

15 identity, which I have shown, says, "Corn feed from 

16 feed box on feed mill for Thimet.a 

17 THE COUF1': I understand that. I'm asking who 

18 took the sample. Various people have testified they 

19 took samples. Where did that one come from? 

20 

21 BY MR. WOODWI .. RD: 

22 tU1cre did you get that sample from? 

23 A. Same as the 4380. It came to us from the 

24 extension servi<~e, Mr. Herbert Jones. 

25 1-1r u Herbert Jones? 
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THE COURT: All ri9ht. '.l'hat answers ny 

question. 

}aUt. liARRIS 1 4380 was 13.7, riqh't? 

one. 

1 

2 

3 

4 

5 MR. WOODlfARD: 4380 is 13.7 parts per milli n. 

6 

7 

8 

9 

MP.. JIARRIS : Okay. 

MR. llOODWARD: 4 3 81 is the 4 8 .1 parts per 

million. 

10 BY MR. WOODW1~ "lD ~ 

11 Pollowinq alonq there, Mr. Griffith, 4382 w ich 

12 indicates Pro-Blend 50, 1 baq for Thimet. Prom whom did you 

13 receive that particular sample? 

14 ~ '!\11 came in the same manner. 

From Mr. Jones, aa far as you know? 

Yes. 

15 

16 

17 Uhat did you detect in that particular sam le 

18 as to Phorate? 

l'?f.~ detected no Phorate. 

~"""f! you familiar with the product. Pro-Blen ? 

!-TC', sir. 

19 

20 

21 

22 

23 

24 

Are you familiar with what its composition ia? 

No. 

~. Well, you don't know whether it ia suppoa to 

25 contain Pborate or not? 
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If it were, sir, they would be labeled on the 

bag. 

A !ued supplement does not contain Phorate as 

a chemical matte.r, does it? 

Not to nty kno"Tledge, ·.1 ir. 

UR. DELK: Your Rc.nor, with all due respect 

tc tA.r. lic.od\vard and all of us ~~ant to move on with 

the case an~ procee<1 with as ·'luch dispatch as possible, 

but I just want to po~nt out that I hope Mr. Woodward 

may 1.. understand.inq on our side of the case if we 

lead (·.ur witnesses a little hit more than the Rules 

of Evidence normally wQul·! allow. 

THE COURT: All riqht, sir. Well, Mr. Woodward, 

try to ask. clu\lstions that 

r..m. ,1QODWARD: I'rr. no1.: trying to lead him, 

lour He-nor. \hat hf~ is telling us is written down. 

I've got it 3.1!r.3 they'v~ got it. He has qot it. We 

are trying to Jet it acroscs to the jury. 

TI!E C :Jl1HT: Go ahead. 

21 BY l·~R. ~:OQDWJ.Uill: 

22 

23 please. 

24 

25 

4383, if you'd examine that service sample, 

Yes, sir. 

From whom did you receive that sample, please? 
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The same a~ 4382, 81 and 80, sir, to the best 
I 

of my knowled9e. 

0. And 

the ao,Jrce? 

A. The sou:'~· as we have it here is corn feed used 

in cow feed. 

Q. Corn use.-l in cow feed? 

A Yes, slr. 

And aqntn it is the test that you perform 

10 chemicillly for 'Mlir.tAt:r ~ener~.oally known as Phorato? 

11 A. ~tn that by me aqain, sir. The way that 

12 used it 

13 Is the test aqain chemically that you perfo ed 

14 to det,-=-rmine or detect T~imet, by neneric name, Phorate? 

15 . ~. Ye~, sir • 

16 ~n~ in the corn which you tested at that ttm , 

17 did yo'' find any Phorate present? 

18 
., 
J • !--Jo, there was no Phora.te detected, sir. 

19 (~ ne'ff.'r to service sample No. 4384. I ask you 

20 frOJ'l whom that rart! et1l.ar Sfllr.lple was received. 

21 
,1\. The sane as the other four. samples, sir. 

22 {'. What '"89 the identity of the source of 1:he 

23 particular sample that you did test? 

24 The identity is peanut vines, sir. 

25 
. Q. You were testinq them for Thimet, again? 

16? 
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Yea, air. 

What did you find as far as the presence of 

Phorate or Thimet? 

There waa Phora~e detected to a level of 02 

parts per million. 

Is that the tolerance at which you beqin your 

measurement? 

No, air. ~hat is what we consider an analytical 

theory. Either see it or do not see it. 

~ So by that standard, you did not see it? 

A We did not see it. 

~ All riqht. 

~ We do not uae the word zero. 

~ Now, the next one I have, Mr. Griffith, is 

4386. Is there a 4385? 

A It could be, air, but: theae numbers are a 

sequence of numbers which are all service samples. I'm not 

aware of where 4385 is. 

~ All riqht, I'd ask that you exanine your recorda 

there, air. Sample No. 438&, I'll ask you the identity of 

what you were testinq at that time. 

A This is Pro-Bland so, code No. 4 for orqanic 

phosphate pesticide. 

Was that received 

A. Yes, air. 
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-- from FaDners Service Company for testi]q? 

Yes, sir. 

~~d in that particular sample, did you de ect 

any Phorate? 

tie ·de tee. tee: no l'hora te • Leve 1 o:l' detectajili ty, A. 

02 paxts per m1llion. 

0. 4387? 

A. That wa~a labeled Pro-Blend SO with the co e 

nwlber -- would you !ike me to read the code number? 

Q. no. 

& All right. 

Q. That is a sampl'-' again f::om Farmers Servi e 

C01r:pany? 

A. Yes, sir. 

U. ..'JJ.,l you detect any Phorate in that? 

1.. 'i'h.:re ~'as no rhorate detected again to a 

of 02 parts per million. 

"- :·I0\.1, I believe there is one other test th 

you performed, Hr. Griffith, lab nwnber or service sam 

No. 441(; .. 

1.. tJn-huh. 

~ All right. 

A. Nt-.y I see that instead of lookinq through y 

notes? 

0. Y4;S. Hhat is· that a sample of? 
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F. c. Griffith - Direct 192 

1 A. Tl.at is a sample of feed from the decontaminated 

. 2 mill for Phorata. 

3 C· t·1hat date "'a!1 that sample taken? 

4 1. 'f"lat was tal.en on the 18th of January, to the 

6 best of our l·.L.owledge. 

6 0 Ana after deco~t~rnination of the fee4 mill, was 

7 there any Phorate present? 

8 ~ There was no Phorate detected again to the level 

9 of 02 parts per million. 

10 Q. t?ow, Mr. Griffith, ~.f. I may, I do not have a 

11 number on thia-:· except 57. This is the analysis of the feed 

12 residue in the empty Soui:.her~l St.atef~ bag. 

13 ~ Are you referrinq to sample 4457, sir? 

14 Q. 1 assume so. f.!y r.opy is not on this edge here. 

16 It is a test which indicates whtch was referred to Mr. 

16 Johnson and you, 4457. 
0 

~ 
::E 17 a: 
·~ 

A t~ay I see what you have, sir? 

... 18 
0 

~ 
Q. ~.'IJ~ e 

0 

, 19 z lL All right. 

20 !). ~·-... .. Gr.iffit.h, referring to service sample 4457, 

21 I ask from whon :l'OU rece 1 ved that particular feed bag? 

22 .'.. That, sir, is a very difficult one for me to 

23 answer. You '11 ha,,e to ask ~1r.. Johnson. I did receive 

24 samples from Mr. Johnson. 

25 ) From Mr. Johnson? 
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F. c. Criffith - Direct 

Yes. Mr. Johnson ia the analytical in 

aharqe of the feed and fertilizer section. 

As to sample 4457, wha~ particular teat 41 you 

perform aa to that? 

The test that we performed, ai~, with the other 

materials passed throuqh the 40-me•h screen. 

What did you find as to those materials wh ah 

had passed throuqh the 40-meah screen? 

They were analyzed by a procedure which de ects 

orqanio chlorine and phosphate insecticide. We did det at 

Phorate at a level of 14.600 parts per million. 

.l\.nd that fiquras out to what percentaqe of 

volume? 

A. 'l'hat comes out to 1.46t. 

~ Is that a stronq concentration of Phorate? 

A. :r t would depend, sir, upon your definition of 

stronq. You l-ave, say -- aay this ie 1/lOtb o_t it and 

have a figure you qave at leaat 17 or 48 -- some 14,000 

could not 

~t 1.46t of Phorate, aaauminq a mixture -- not 

saying that that is, but asauminq an even mixture and 1 46' 

would indicatP. Phorate of about one and a half pounds o t of 

a hundred, wou~~d it not? 

About one and a half out of a hun4red. 

And you indica.ted aqain, I believe, Mr. Griffith, 
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F. c. ~iffith - Direct 194 

that Mr. Fred Jenni~qs did the test that I erroneously asked 

2 you about? 

3 ".. Yes, si.... Sam,lle 1-!o. 1 r that was done by 

4 Fred' a lab. l'7e may have ha;! a small part in one part of the 

5 confir.~ation of that. 

6 0. Did v.· ·.. Johnson perform the microscopic 

7 examination of wha r_ •. ,ras found in the baq? 

8 A To the best of my knowledqe, sir, he did~ 

9 (\ All rigltt. 

10 ~ That is not handled by our laboratory at all. 

11 1·tR, l'lOODWJ\RD: Thank you 1 Mr. Ori ffi th. 

12 Answer thosP. ~entlemen, please. 

13 

14 CROSS-EXJ\~!INATION 

15 

16 BY MR. DELK: 
0 • .. 
:1: 17 a: 

·::! 
~ J hate to go back, but the first sample that 

... 18 
0 

~ 
you referred to w~s sample 4390. Am I correct in my 

0 

... 19 z recollection t.hat you said that came from Mr. Jones with 

20 sevoral other samples that t-rare consecutively numbered? 

21 ~ Sir, the way our service samples are handled, 

22 they .~re usually senf~ to Mr. Erwin's office. Before he 

23 retired, all samples came in and he would handle the aervice 

24 sample book. That <'~counts for the missing number;•where it 

25 is, 1 have no idea. 

i72 .... 



F. c. ~rif.fith - Croaa 

He in turn would put down 'Aho the report was rece ved 

·2 from, who would qet copies of it. 

3 

4 

5 

6 

7 

8 

'l'o the hf'?st of my knowledge, these samples did, i fact, 

come from Mr. Jones through Mr. Erwin. 

Now, whe~her it went into one of the other aectiojR 

then to Mr. Johnson, then to Mr. Erwin, the way in whic• it 

was handled, that ! cannot answer. 

The las~ sample that we spoke about was No 4457. 

9 That W<'t.S the r• ·lmple of the residue from the empty baq? 

10 l 1h-huh. 

11 The last onA that you talked about, when d d 

12 you ma':e your analysis with the mesh screen and then th 

13 chemictl analysis? ~~en did you make that analysis? 

14 ~11 riqht, sir. We received that sample i 

15 the reLidue lab on l/31/78. 

16 All right. 

17 Po reported it out on 2/2/78. We received it 

18 on January the 31st and we reported it out on February he 

19 2nd. 

20 ,.nc, you have no Jtnowledqe of where this a 

21 was before you received it on the 31st? 

22 1\. No, sir, I do not. 

23 Do you know whether or not any of the samp ea 

24 brouqh~. to you -- do you know how they were actually ta en 

25 from th~ -- how they were actually taken on the aite? 

1.73 r. 
I 
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F. c. Griffith - Cross 196 

1 
~ Nc, sir, I do not know how they were actually 

2 taken. 

3 
~~ ~r~~s 1 '; matter how they were taken and is that 

4 important in mr.kiriq any jud9tnent as to what the final analyse 

5 mean? 

6 A. Y~!S. sir, it is important. 

7 0. noes lt matter as to the training of the person 

8 who takas the sample? 

9 ~ That, sir, I cannot answer. 

10 f-1R. DF.LK: I have no further questions, 

11 Your Hon·'lr. 

12 HR. P.EED: I do, Your Honor. 

13 THE COURT: All riqht. 

14 

15 

16 ~ ~r. Griffith, No. 4382, would you get that out, 

I 17 I: 

~ 
p1ease, sir? 

.. 18 
C) 

~ 
A Yes, sir • 

C) 

i 19 
1: Q. Ieentify for me trher~ that came from and what 

20 it was, if you ~··now? 

21 n. T0 the best of my knowledge, sir, it is Pro-Blen 

22 50 v. 
23 ~ And to the best of your knowledge, did that 

24 come from the nog-;rett farm? 

25 1.. Yes, sir. 



F. c. Griffith - cross 

~ Did you detect any ~horate in that baq? 

2 A. No, sir, there was no Phorate detected in 

3 baq, air, tc a level of 02. 

4 Did you detect any foreiqn ingredients, an by 

5 that I am rf~ferrinq to fra~ents or straw, peanut. redakina, 

6 wood splinters, rodent droppinqs and burlap or string f bars, 

7 anythinq of those thinqs in 4382? 

8 ~ That, sir, you'll have to ask Mr. Johnson. Be 

9 is the microsco~ic expert in our division. 

10 n. I believe P.ir. Woodward asked you about 438 and 

11 4387. They were two bags of Pro-Blend 50 from Farmers 

12 were they not? 

13 ~ To the best of my knowledqe, air, 

14 And there was no Phorate detected in 

15 A. Again, there was no Phorate detected to a evel 

16 of 02 partA ~er million~ 

17 n. Hith reqard to 4642, would 

18 sample for us, please? 

19 A. I'm sorry, sir, I don't have 

20 handy. Could you brinq that to me? 

21 Q. Yes, I will. 

22 

23 

24 BY J-tR. REED: 

25 

MR. W()()DWARn: Can I see a copy of that.? 

Would you identify that for the.. jury? 
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F. c. G:riff.it,: - Crose 

~ Sample 4642 is really three aamplae, all of 

which are Pro-Blend with different dates of manufacture, 

different contro~ numbers. 

f• .... nocf~ it appear from the docwnent that the 

sa;:tples came ~ror\ the South~rn States mill in Richmond? 

A. Yes, sir. ~tt. t'!illiam McAllister, Southern 

States Coope~·ati\•e, and I assume that is Hichmond. 

(}. Each of the three sanples on that document 

has a different manufacturing date, does it not? 

A Yes, sir. That ls what we were furnished. 

0. Did ycu detect any Phot·ate in any of those 

smnples? 

A. None of the three samples analyzed contained 

ar.y Phorate at a level of 02 parts per million. 

0. All riqht. I guess th:lt is all the question• 

I have on the :Ja.~ples. 

I would like to ask you about Pborate itself and 

particularly with regard to its toxicity and perhaps you 

miqht just tell the jury how toxic it is, both in relation 

to other che~icals such .as Kepone and also from tba at&Ddpoin 

of how lonq it woulJ retain its toxicity, for instance. 

1\. I --

THL COURT: He stated to me, gentlemen, 

befo1~e he answers the r.]Ueation he should qualify 

himself to answer it~ He stated he has on~y bean 
.. ,.;._ 
.:·.: 176 
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F. c. Griffith - Cross 

qualified to analyze, to make chemical analysis, 

and he wants to qualify himself prior to answerin 

the question. 

question, then he i.s quallfi.ed to answer ion. 

THE COURT: r.t i ;·,ulate the qualifications f 

~·ou feel qualified to J.nswer. 

THE ~·~T~:tJ!SS ~ I C!o h.:.1ve a "'taster's Degree n 

toxicology ~·roM MCV as \·.•ell as a PhD level in 

TIU~ COURT: Mr. \·loodward, it is stipulated. 

He teel s like you are qual. if led; I ~.liOn • t proceed, I 

won't r -:r:,.tire any ~,lrther qualification. 

!4F. r.;:r.:rn: I '11 just ask one question at a 

time .. 

BY MR. REEDs 

~ How toxic is Phorate in rela~ion to other 

abemioals with which moat people are familiar? 

The toxicity of Phorate -- I know a lot of 

people use the terms very toxic, super toxic, ex~eme ~ xic. 

We would C]enerally classify it as a super • 

A super toxic compound ia in the range of • 5 milligrams of 

• body weight, lethal doaaqe to kill SOt of teat an~le ithin 

one week. 
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F. c. Griffith - Cross 

A compound such as parathion would be in the extremely 

2 toxic group of 5 to so. The 50 to 500 would include 

3 compounds like rep~~~ at 111; DDT, 112. It would also 

200 

4 include thin~P 1ik~ asptrin which would be around 300 milliqr a 

5 per kiloqrem. l~e ~~re t-.~.l.l<'~ n~ about a bottle of aspirin, say, 

6 ' 60 milligrams 1 ~0 r:•apsules • r~ that What. YOU are lookinq 

7 for, counselor? 

8 {l. 

9 Some '>f the thinqs we are.t.alkinq of would be 

10 like aldrin~ili.ch has beBn used in the corn area, 16 t.o 46 

11 milliqrams per kilo'Jratn of hody we1.qht to kill test anima~-• 

12 in a short period of time. 

13 To b~in~ thi~ down into other. types of chemicals that 

14 arl! toxic, you may rJot eonsid.er vitamins, Vitamin B-12, 

15 wou td be in tr.::tt g-roup oi! super toxic. 

16 ~·le are ta 1!·· ;( ng of! a qroup of compounds here that we 

17 are talking abo'lt a drop "r loss would kill. When we are 

18 tal~ing of 5 t~ SO, we are talkinq about anywhere from, say, 

19 several drops up to a teanpoon. We qo from 50 to 500 we are 

20 tal'kincr about :~ teaspoon to an ounce. 

21 o. 'All right, sir. Bow long does Phorat.e retain 

22 its toxicity? 

23 A. 11:.... lon9 does it take to 

24 How lonq would it retain this level of toxicity 

25 you have just df1sorihed? 

-- 1.78 



F. c. cr·iffith - cross 

~\ A:; long as it is in intaot molecules J as 1 ng 

2 as it stays as Phorate. Put it out there, there is a c ance 

3 it will break d ·Jwn in a very sho~t titne period to other 

4 molecules. 

5 :::o f.f r d!:.":.:>pped some on the eloor and it s ayed 1 

6 ill a pile, ho·~; ·.on•J wnuld it stay toxic? 

7 It \>1o·~ld tl~pt)Tld on the amount of moisture 

8 the room, it woulu dt~pend on tho amount of sunlight tha 

9 would hit it.. It 1s not a cut and dried answer I can 9 

10 ~rou. Uow lon•J 1.9 !·~<-!pone qt')ing to last in the .James Riv r? 

11 I have no ide~. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1-t:R. RB!~n~ Th:,.f:. i~ al~. I havo, Your Honor. 

T:I~ ('OTJRT: ~tr. ~1oodward? 

T !R. l;00DllJ\Rn: ! h;.nre no further questions. 

"f·:rr~ COURT·· ~-ll riqh~ , sir. Do you need 

,. i tn·.,ss ar1y ~urf:.ill!r, gentleMen? 

is 

! '11 have to an~ :'oll to stay, if you will, 

an:! pledS·':~ cun' t diP.ausR your tostiMony with any f 

tl'J! o.;,;.he::· •;·li t:n.c&;ses. Possil.J.y we can release you 

later .. 

v:·~.. HCODWARD a I ""OU !_r:l thinl:. so. There ar 

several ut~her- chemists. 

c~i tnen~ ~tood a sit!e.) 

'f·HE COURT : Cal. t your next witness , Mr. 

~:R • ~100Dl'>7ARD: · Call Mr. Fred Jennings. 

.... . 1.79 . 
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1 '!'HE COURT: Mr. Pred Jennings, Sheriff. 

2 

3 PRED A. JENNINGS, JR., called as a witnesa on behalf 

4 of the plaintiff, having been first duly sworn, was examined 

5 and testified aa follows: 

6 

7 DIRECT BXAMIHA'l'ION 

8 

9 BY MR. WOODWARD: 

10 ~ You are Pred Jennings? 

11 I. Yea, air. 

12 0. Mr. JenninCJe, where do you live, please? 

13 A. I live at 8220 Ireton Road, Richmonc!, Virginia. 

14 0. By whom are you employed? 

15 ~ Virginia Division of Consolidated Laboratory 

16 Service. 

17 ~ Ia that part of the Commonwealth of Virqinia? 

18 A Part of the Commonwealth of Virginia. 

19 0. What sort of work do you do for them? 

20 L At the present t~e I am section leader of the 

21 ADC laboratory and formulation• lab. 

22 ~ Are you a chemiat? 

23 A. Yea, sir. 

24 0. How long have you been a chemist? 

25 A. 33 years, air.· 
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F. A. Jennings, Jr. - Direct 

What is your --

MR. DELK: If Mr. Woodward is going to ha¥ 

him testify as to chemical analysis of the vari~u 

aamplea here, I would stipulate that he is qualif ed 

to testify as to that. 

MR. HARRIS: Yes. 

THE COURTs Is that all he is qoin9 to tea ify 

to? 

MR. WOODWARDa That is it. 

TBB COURT& It is stipulated he is an expe t 

with reference to chemical analysis and substance • 

Proceed. 

BY MR. WOODWAP..D: 

~ Mr. Jenninqs, I refer you to service sampl 

No. 4373, if you have that report in your record. 

A. Yes, sir. 

~ Do you have the two-paqe report there? 

A. Yea, sir. 

~ You do? Service sample No. 4373 which con iats 

of five samples. Mr. Jennings, from whom did you reoei e 

this particular sample? 

A. I received this aample from Mr. Paul Erwin. 

He then was deputy director of the productivity section. 

0 Do you kno, whether these are samples whicr were. 

.... :181·~~' 
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F. A. Jennings, Jr. - Direct 204 

received from Mr. William Simmons? 

2 I. I believe those samples came from Mr. Jonaa, air. 

3 0 Mr. Herbert Jones? 

4 A. Yes,·air. 

5 0. Mr. Erwin waa the overall head of your departmen 

6 at that time? 

7 A. That is correct. 

8 0. Did you receive it in normal courae? 

9 L Yes, air. He just gave them to me like he 

10 ordinarily would do. 

11 ~ I would ask that you examine your raoorda there, 

12 please, and sample tlo. 1 which ahowa mixed feed. 

13 A. Yea, air. 

14 ~ Tell ua what teat you perfor.med at that particul r 

15 time. 

16 1. Well, we prepared the sample and we ran the 
0 .. .. 
z 17 Ill 
0 

analysis by infrared GC and mastic petrometer. We also took 
... 

... 18 
0 

~ 
some of the flakes and put them under a microscope and 

0 

... 19 z compared them with some other 'l'himet granule samples, an4 

20 they matched. 

21 0 '!'he 'l'himet that you found iD the eample matched 

22 the Thimet that you had for comparison? 

23 I. Yea, air. 

24 0. 'l'himet is the same thin9 as Phorate? Phorate 

25 generically? 

.... 1.82. 



F. A. tTenninqe, Jr. - Direct 205 

A. Yes, air. 

2 Is that one of the organic phosphate group ? 

3 L Yes, sir. 

4 Did you find Thimet or Phora~e in that aam le 

5 No. 1 mixed feed? 

6 Yes, sir. 

7 What was the averaqe parts per million whi h 

8 you did find? 

9 75 parts per million. 

10 Would you, Mr. Jennings, extrapolate, ass ing 

11 5,000 pounds of mixed feed, how many pounds of 

12 Phorate would have been in that 5,000 pounds? 

13 L Sir, I did. not do that. 

14 0. Mr. Erwin did? 

15 L Yea, sir. 

16 ~ Do you have the results that he performed? 
0 

!;! 
iS 17 a: ~ I have it right here. 
10 ,'"-

I col 18 
:! 

~ And you are familiar with that computation 
·0 
I 

!...; 19 'z A. Yes, sir. 
IIi 
IZ 
IZ 

I.e 20 ..: 
~ Is the computation there correct? 

II 

:8 
21 'Q 

~ As far as I know, it is correct. 
·.C 

'" 'Z 
.W 
a. 
I 22 0. How many pounds of Thimet, aaauminq 

23 feed sample of 5, 000 pounds would have been baae4 on tb 

24 75 par~a per million found in the sample? 

25 L About 2 1/2 pounds. 

1.83 



F. A. Jennin9a, Jr. - Direot 206 

1 ~ In 5,000 pound•? 

2 A. Yea, sir. 

3 ~ What is the acute lethal dose of that 

4 particular chemical? 

5 ~ It ia about 2 to 4 million vrama per kilogram, 

6 sir. 

7 ~ If you assumed that cattle have an average 

8 weight of 750 pounds, about how many pounds of feed would a 

9 head of cattle weighing that eat to get the lethal dose? 

10 A About 20 pounds. 

11 ~ Lethal doae of SO is what exactl)? 

12 A. Sir? 

13 ~ Lethal dose of SO aqain? 

14 A. It is about -- I don • t quite understand your 

15 questlon. 

16 0. Well, as a lay person, let.'a aee if I understand 
0 • ... 
z 17 u the chemical term. 
0 ... 

... 18 0 
MR. WOODWARD: I don • t mean to lead him. 

0 ... 
0 

; 19 'Z 
--~t is right in the report. 

.,.; 
z 
z 
~ 20 c 
Ill 

0 
u 

21 0 
BY MR. WOODWARD: 

c 
u 
z ... 
II. 

22 Lethal dose of 50 -- as I understand, Mr. 

23 Jennin~:~a, the level at which so• of those animals will be 

24 killed? 

25 A That is riqht• 
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F. A. Jennings, Jr. - Direct 207 

~ Now, sample No. 2 that you performed under 

2 service sample 4373 shows mixed feed. Did you test tha 

3 for Phorate? 

4 Yes, sir, we tested that, but it was rathe 

5 difficult to actually quantitate to say exactly what it was. 

6 It was right down to the verl' low range. We knew it wa 

1 t.here, but rea.: ly it was very difficult to calculate it and 

8 give a specific.: fiqure for it. 

9 Sample No. 3 indicates mixed feed. Did yo 

10 test that? 

11 We tested that, but we could not find any 

12 Phorate or Thimet in it. 

13 Did you test the sample No. 4 called grain corn? 

14 Yes, sir, we did that and found nothinq in it. 

15 o. Did you teat another sample called grain c rn? 

16 Yes, sir. No pesticides detected in that. 

17 I believe they were the tests that you did 

18 perform in relation to this, Mr. Jennings? 

19 Yes, sir. 

20 MR. WOODWARD• Thank you very much. 

21 MR. DELKa I have one question. 

22 

23 CROSS-EXAMINATION 

24 

25 BY MR. DELK: 

i.BS -· 
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P. A. Jennir'gs, Jr. - Cross 

0. In sample No • 2 , the reason the amount of 

2 Phorate could not be quantified is because it waa so small, 

3 ia that correct? 

4 That is correct. 

5 MR. DELKs That is all I have. 

6 THE WITNESS s Yea, air. 

7 MR. DELK: 'lhank you. 

8 MR. HARRISs I have notbinq. 

9 THE COURT: Any further questions , Mr. 

10 Woodward? 

11 MR. WOODWARD 1 No, Your Honor. 

12 THE COURT& Thank you, Mr. Jennings. You 

13 can step back out. I take 1 t they are c;oing to 

14 want you to stay for a while. 

15 (Witness stood aside.) 

16 THE COURT: Call your next witness. 

17 MR. WOODWARDs Mr. Johnson. 

18 

19 JAMES A. JOHNSOlt, JR., called as a witness on behalf 

20 of the plaintiff, having been first duly sworn, was 

21 examined and testified as follows: 

22 

23 DIRECT EXAMINATION 

24 

25 BY MR.. WOODWARD t 

.. , . 1.86 
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J. A. Johnson, Jr. - Direct 209 

1 Would you state your nama, pleaae? 

2 James A. Johnson, Jr •• 

3 l\1lere do you live, Mr. Johnson? 

4 4004 Cary Street Road in Richmond. 

5 By wham are you employed? 

6 Division ot Consolidated Laboratory Servic s, 

7 Department of ~.,eneral Services, State of Virqinia. 

8 What type of work do you do for them? 

9 I am the supervisor of the feed and fertil zer 

10 laboratory. 

11 Are you a chemist, also? 

12 I am. 

13 How lonq have you been a chemist? 

14 In the state analytical lab, since 1941. 

15 HR. DELK: Your Honor, the sue stipulatio 

16 I had previously made if he is going to testify a 

17 a chemical analyst. 

18 TilE COURT: Is that what he is goinq to 

19 testify to, Mr. Woodward? 

20 HR. WOODWARD: That is right. 

21 MR. DELKt Certainly stipulate he is quali ie4. 

22 THE COURTs Defendants stipulate that Mr. 

23 Johnson is qualified to give expert testimony aa ar 

24 as chemical analysis, substances and procedures. 

25 

1.8? 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 
0 .. ... 
2! 17 a: 
c 
I&. 

N 18 0 

~ 
0 

... 19 z 

20 

21 

22 

23 

24 

25 

J. A. Johnson, Jr. - Direct 

DY MR. lfOODtARD: 

0. t1r. Johnson, I direct your attention i:o service 

sample No. 4457. It has been identified aa the feed bag. 

Did you examine the empty Southern States feed baq? 

A Yes, air. 

~ Do you have the feed bag? 

A I have the sample. I vas aaked to brinq it, 

and this ia the remainder of 4457. 

~ ~e remainder of the feed baq? 

A. Yes, air. 

0 From whom did you receive that particular 

feed baq? 

A Thie was received from Mr. Ervin. At the time 

he was in charge of the bureau. It came to me from Mr. 

Erwin. 

0. Was it received by him from Mr. Herbert Jones? 

A I have the note in the file here that indicates 

from Mr. Jones, that it was sent to him. 

G Now, this particular feed bag that you have 

there, ia that identified as a Southern States feed bag? 

I. I believe so. You may examine it: if you like. 

I believe it has the stipulation. 

C I'm just aakinq you from your recollection. 

~ Prom my recollection, it ia. 

~ Did you conduct a microacopic examination of 

- 1.88 . 
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7 
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the small quantity in tha bottom of that feed bag? 

A. I did. 

~ And approximately bow much residue of mate ial 

did you find in the bottom of that feed baq? 

A. Approximately 10 to 15 grams. That is abo t 

half an ounce. 

If you would show me with your hand how mu b 

8 that would be. 

9 A Perhaps a tablespoonful or a little more. I 

10 have most of it again in here. 

11 0. About a tablespoon? 

12 

13 

Yes, sir. 

And you took that tablespoon and then cond cted 

14 your microscopic examination7 

15 A. I did. 

16 What did you find in your examination as 

17 the properties of the particles which you found? 

18 ~ I found residue in there that was foreign 

19 feed inqredienta and that agreed appaarancewiae with th 

20 material that was found in a sample that we had previou 

21 run. 

22 

23 

Is that the one from the feed mills? 

Yes, sir. 

24 ~ Nov, did you find any ma~erials which were 

25 similar to and consistent ~ith the ~ype of material• 
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1 supposedly 1n the baq, a feed aupplement? 

2 A. Yea, air, I did. 

3 0. '!'here were particles consistent with that? 

4 A. Yes,· air. 

5 0. Were there other particle• inoonaiatent with 

6 that? 

7 Yes, sir, there were, aleo. 

8 What particles 414 you fin47 

9 Referrinv to original notes, in addition there 

10 were other materials not usually aeen in commercial samples. 

11 'l'heae included fragments of straw, peanut. redskin•, wood 

12 splinters, full rodent exare~ia and ma•• of fibara an4 

13 atrinq reaemblinq thoae from burlap baga. 

14 0. · What are peanut. redak1n•7 

15 L The oui:er shell juet over the nut. The red 

16 coloration of the peanut nut itself. 
0 • ... 
z 17 a: 
·~ 

~ Is that aa I would eat it? 

... 18 0 
0 

I. It popa off. You would eat: it if you ate it ... 
0 

; 19 • without hulling it. • 
roi 
z 
z 
0 20 )o 
c 
II 

0 Were these redskina that color, the .... as 
0 
u 

21 Q 
c when one shells the peanut? 
\J 
z 
w 
IL 

22 A. 'l'hey were small fragmeDta. 

23 0. COuld you tell whether it aame froal Spani•h 

24 peanuts or regular peanuta? 

25 A I couldn't tell. ~ra were juat ... 11 fragaea' • 
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0. All right.. Nov, after you determined 1:hea 

particle• which are inaonsiaten~ with the propertiea of 

those that were auppoaed to be in there, 4id you make a y 

teats to deter.mine whether there was any Phorate preaen 7 

A portion of the eaaplea, the one• that 

contained the hi9heat concentration, wae aent to anotbe 

laborat.ozy: and teats for Phorate vera made at that time, yea. 

Waa that con4uct.ed by Mr. P. D. Griffith 

just testified? 

Mr. Griffi tb' s laboratory, yea, sir. 

In fact, Pborate wae found? 

Phorate was found and ao reported on hia r port. 

MR. WOODWARD: Answer these qentlemen. 

CROSS-EXAMINATION 

BY MR. DELK: 

Mr. Johnson, did you scrape all of this erial 

out of that bag-? Bow did . you vet it out of the bag? 

Simply upended t:ha baq over a piece of Kr 

paper and shook l t. 

So t:hera could 

'rhere may he ,still traces of it _in there, yes. 

Bow 414 you arrive.· at: -- you 118Dt:lone4 

mateJ:ial.that·you .refetted.to MJ:. 

- 1. Q,t.?. . ,..-" ."4 
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1 
analyais wa• the material tha~ bad the highest concentration 

. 2 of foreign substance, ia that correct? 

3 That is correct. 

4 Bow much of _it did you forward to Mr. Griffith? 

5 L There waa approximately two qrame,. I believe, 

6 one and nine-tenths vrama was the sample that waa sent up 

7 to Mr. Griffith's laboratory. 

8 Do you consider that repreaen~tive degree of 

9 concentration of the material in the bag? 

10 Bum -- no, not nacesaarlly. 11hat I did waa to 

11 eend to him the fact that I had sieved the sample through a 

12 20~eah and 40-maah and so forth an4 the fraction tbat 

13 contained the highest percentage of thia foreign material 

14 waa sent up for anaylsis. 

15 0- You have no idea aa to -- strike that question, 

16 please. 
0 . 
" 
lE 17 a: 
~ 

MR. DELKa I have no further question•. 

... 18 
0 
0 

" 0 

"1 19 z REDIM:C'.r EXAMIRATIOH 

20 

21 BY MR. WOODWARD: 

22 

23 L Would you like me to open it? 

24 Yea, air, I would. 

25 I would suqgeat that you handle the content• 

1.92"· 



I. 
I 

,o 

~= 
I :I 
Ia: 

I~ 
I' 

, ... 
I! 10 
; 

Ill: 
I IIi 
z 

'Z 

I~ 
c 
Ill 

c:i 
u 
Q 
c 
"' ·z 

·w 
G. 

J. A. Johnson, Jr. - Redirect 

with caution. I mean, any 'borate is quite toxic. 

2 Save us that. All I want t:o know is whe 

3 it ia a Southern States bag. You don't even have to a 

4 it <>ut. 

5 (Removinq bav from plastic container.) 

6 We have got the same eize ba9, don't we? 

7 It appears to be a size 53 on yours. 

8 Yours has qot Southern States on it, just like 

9 this one? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Yea. 

MR. WOODWARD: I aak that that be introda e4 

aa Plaintiff's Exhibit No. -- whatever the numba is. 

THE COURT: Let's let him wrap it back up in 

the cellophane. 

MR. WOODWARDt Ye8, air, I'm in a't. 

THE COURT: You just are asking for the 

to be introduced, Mr. Woodward? 

MR. WOODWARDz Yea, air. 

THE COURT1 All right, air. I don't thi 

he wants the samples. 

All riqht, gentleman. Mr. Woodward has r eat 

the baq to come in. No objection, or ia there a 

objection to the baq? 

MR. BARRIS: Subject to it being. tied 1D 

I assume that it will be. 

·193·· · .. 
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MR. WOODWARDt Subject to what? 

MR. HARRISa '.ro it being tied in later. 

MR. WOODWARD 2 I think it is t1e4 iD already. 

Mr. Jones has testified. 

MR. BARRIS: I don'~ think so. 

MR. WOODWARDa He teatifie4 that he •ant it 

to Richmonc!. 

MR. RARRI~= That is all that's bean done. 

We have no objection at this point, aaaumin9 that 

it will be tied in, the ahain will ba established. 

MR. WOODWARDa I am offerinq it. 

MR. HARRISs Por identification. 

MR. WOODWARD• I am offering it to be adaitted 

in evidence by having been established by Mr. Herbert 

Jonea who testified that he took the bag and forwarded 

it to Richmond and based upon the· testimony of thia 

qentleman from whom it waa received. 

MR. BARRIS 1 The bag baa not been identified 

nor baa it been identified by Mr. Doggett. 

'l'HE COURT 1 Do you want to take this motion 

up outside of the presence of ~· jury, gentleaan? 

MR. WOODWABDt I~4 like to if it's going to 

be aome question aboui: the ·bag. 

TIIE COUit'.l': Let 1 a take the juxy OUi:. 

('!'he jury retiree! to t:ha jury room.) 
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(Proceedings in 1:ha courtroom out of the 

preeence of the jury a) 

THE COl'RTa All rig-ht, air. state your 

objection to •he baq caminq in, pl-.ae, Mr. Barri • 

MR. HAJ·RIS: If Your Honor please, I would 

object at ~bif. poin~ to the ba9 beinv accepted aa the 

ba9 that was ~-.he culprit. in thia case. It haa no 

been tied in either by Mr. Jones or by Mr. Dogget 

as being the baq that held whatever he put in the 

mixture on that particular day. 

THE COURT: I don't follow, I don't follow 

exactly what you ara sayinq now. 

MR. HARRIS: This baq has not been identif ed, 

Your Honor, by Mr. Doqgett aa being the ba9 that e 

used at that ttma. 

'l'BE COUR'l'r Well, the jury ia going to hav 

to decide that. It is not a question for me to 

decide, about this bag coming into evidence. 'l'be :Jury 

is goinq to have to decide t:hat fact. But what 1 ~'le 

other part of the objection? 

MR. HARRIS1 I aaiNIIle that the chain haa en 

established as far as from Jones to Mr. Johnson. 

THE COURT: I think it baa sufficiently fo 

tha~ type of case, gentlemen. I don't know. 

MR. BARRISa But not. prior t:o tbat time. 
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1 
Mr. Jones qoinq out there and this being the bac;,r 

2 that waa the culprit in thia case. 

3 
THE COURT: That, gentlemen, is going to he 

4 a mat.ter of ·argument as to whether the content• of 

5 this haq was poured into that mixer on that particular 

6 day. That is certainly a matter of argument and that 

7 is something that the jury ia qoinq to have to 4ec14a. 

8 Other than that objection 

9 MR. HARRIS1 I think that is it. 

10 '!'HE COURT a I am qoing to allow the bag to 

11 come into evidence, but I understand what you are 

12 saying. You don't stipulate that is the bag, certainly 

13 you can arque that. 

14 This baq, a Southern States bag from which 

15 thia witness, Mr. Johnaon, had as a sample will come 

16 in as Plaintiff's Exhibit No. 4. 
0 .. .. 
• 17 a: 
0 ... (Southern States bag was received in evidence 

... 18 0 
0 an4 marked as Plaintiff's Exhibit No. 4.) .. 
0 

, 19 z THE COURT1 All riC]ht, qentleman. 
IIi 
z 
z 
0 20 ,. 
c 
Cll 

MR. WOODWARD1 Your Honor, I assume by your --
0 
u 

21 0 
c 'l'BE COURT: Call the jury back in, pleaae, sir. 
Ill z 
Ill 
A. 

22 MR. WOODWARDs You have admitted it? The chain 

23 of evidence you are satisfied with? 

24 '!'HE COURT : I don ' t think there was any 

25 objection about that; The objection waa raiaad that --

1.96. 



J. A. Johnson, Jr. - Redirect 219 

1 wall, it is on the record what the objection is. 

2 MR. HARRIS: Yes. 

3 MR. WOODWARDz I understand. 

4 (The jury returned to the jury box.) 

5 THB COURT: Ladies and CJ&ntlemen of the j , 

6 ainae the rulinq has been made out•ide of your pre ance, 

7 the baq was accep~ed into evidence ae Plaintiff's 

8 Exhibit No. 4. 

9 Proceed. 

10 MR. lfOODWARD' I have no further questions 

11 of Mr. Johnson. 

12 THE COUR'l': All _ riqht, qentlemen • Any que 'i:lona? 

13 

14 RECROSS-EXAMZNA~ION 

15 

16 BY MR. DBLK: 
0 
~ ... 
lll 17 Cl 
0 

o. Mr. ,Johnson, did you notice an odor when ~ · u ... 

1 .. 18 
0 

~ 
first encountered the ba9? 

,o 

·~ 19 
I 

~ Yes, I did. 
..; 
z 
z 
0 20 ,. 
c 
D 

Q. Was it a atronq odor or bow would you 
0 
,u 21 D characterize it? 
c 
Ill 
z ... 
:a. 

22 A. It was a strong odor, quite ~ypical of tid. 

23 identified pesticide. The whole sample just reeked of t. 

24 Does the bav still have the present;, odor· 1'10t7 

25 A I didn't notice it, but I a•sume that it 

1.97 .. 
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I opened it just at that ~~.. I wa• not particularly 

smelling it. 

MR. DELK: I'd like to --

MR. BARRISr Little vials. 

THE WITNESS a I bave them up here if you 

want them. 

BY MR. DELKs 

~ I'd like to ••e the vials that you referred to. 

A. This is what the remain• of the 20-maah and 

this was the empty bottle fram the 40~eab. 

These are larqe pill bot~ea? 

'l'hia is the debris that was found that i wOuld not 

normally is not nor.mally •••n in feed or a portion of it. 

What: are these courser materials? What do they 

consist of? 

A. A number of different feed ingredient.•. Soy 

bean meal with some hulls. You can see the straw, a fraC)IIlent 

in there, it is not unusual, feed components. 

~ Now, the debris, what does that sample consist 

of, debris consist of? 

& There is in the report there aome fibrou• 

materials. ~here ia rodent ~aretia, fragments -- rodent 

excretia fragments. ~ere might be same small fratmaftt• of 

peanut redskins. 

, 198. 
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I 
1 

~ Is that a feather there I see? 

2 A I did not ao identify it. 

3 g. Does that look like a feather in there to ou 

4 in that vial? 

5 L Not particularly. There may be one in the e. 

6 ~ This qray object down at the bottom. 

7 A. lqe can perhaps see better outside of it. 

8 
·, 

'l'HE COUR'l' a Would you like a piece of pa r? 

9 MR. DELK: Let nte 9et another piece of pa r. 

10 

11 BY MR. DELK1 

12 0. Does the debris. have the same odor of Pbor te? 

13 A. Same odor of Phorate. 

14 n Do you see a -- does that appear to be a f ather 

15 in there? 

16 A That is a feather, yes. 
I~ ..... 
i: 17 
:0 
;eo. 

~ Can you identify what type of bird that ma 

~R 

15 
18 have come from? 

~~ 19 
IIi 

A. It is similar to a pigeon f~ather, but. I c uldD' 
'Z 

~ 20 > 
;<( 
Ill 

be specific. 
i. 
0 
,u 21 Q 
<( ~ A pigeon feather? Now, is all of the mate 
"' z 
AI 
~ 

22 that looks like -- is that hair or is all of that burla 

23 twine? 

24 A It looks to be a fibrous material such aa u 

25 would f i~"ld in burlap or perhaps in certain 

1.99 
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1 

~ Can you identify where you might find the 
. 2 

fibrous material in the same condition aa you ••• it hera? 
3 

A. I have no knowledqe of where ita origin mi9ht 
4 

have been. 

6 
Does that look like burlap twine? 

6 A. It is very a~ilar to burlap material. 
7 

What would you have to do ~ a section of 
8 

burlap ba9 to make it look like ~e material in the debri•? 
9 

MR. WOODWARD~ I object to that. ·sa is 
10 

asking this gentleman to speculate on a lot of things 
11 

that are outside the province of chemistry. He baa 

12 testified as to what it is. 

13 
TilE COURT z I allowecl you to identify all these 

14 
substances. I'll let him answer it if he can, Mr. 

15 Woodward. 

16 
MR. WOODWARD: I have no objection. 

17 

18 BY MR. DELlta 

19 
Does it appear that the burlap has been 

20 completely and totally unraveled and separated? 

21 It is a mixed product. :It could have coma froa 

22 a burlap bag, it could have been unraveled burlap twine, 

23 string, rope. 

24 It could be from a rat'a neat, couldn't 1~? 

26 It could. 
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1 MR. WOODWARDt I object to that, Your Bono • 

2 TilE COURT: Be is on cross-examination. 

3 MR. WOODl~RD: If he knows. It could come 

4 from my house. If he knows, though. 

5 ~RE COURT: All right. 

6 l1R. DF.l.X: Re ia an expert. He is entitl to 

7 hypotheses. 

8 TltE COURT a I • 11 lot him answer. 

9 

10 BY MR. DELJt: -~ 

11 ~ Could it have come from a rat's neat? 

12 As far as I kno~, it could-have, yea. 

13 ~ When you shook the baq, did the debris came out 

14 intertwined and in a lump as it is in the vial? 

15 A This perhaps could be concentrated to same 

16 extent because it was put on·the sieve and ahaken and uld 
·~ .. 
·~ 17 tend to clump ln the nieve. 

0 
1&. 

" 0 
18 0 So in addition to peanut redskins and stra an4 

0 .. 
0 

~ 19 burlap material and rodent excretia, ·we also have featb ra, 
..; 
z 
z 
0 20 ,. 
c 

bird feathers? 
.D 

:3 21 i: 
A There is a bird feather in there, yes. s 

,z 

~ And also string that is not exactly burlap is 
.Ill 
:A. 

22 

23 it not? White strinq and red strinq? 

24 A Uh-huh. 

25 C Do you see anything else in there that wa• not 

20 
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1 
enumerated in your report? 

2 
~ Well, .I aae nothing significant in there that 

3 
miqht not have been. All of this debris is not a normal 

4 
component of c~ercial feed. 

5 
Q. And this debris is the same debris that we h~?e 

6 been talking about here, is the same debris that you had 

7 analyzed in your report numbered 4457? Ia that the sample 

8 number, 4457? Ia that correct? 

9 
A. Tha··- is correct. 

10 
J·:H. DEL'K: Your Honor, I ask to introduce 

11 as Defet~dants' Exhibit No. 1 -- I suppose it .,uld 

12 be No. 2, the debris sample from the vial. 

13 MR. WOODWARDr I have no objection. 

14 THE COURT: All riqht. If you will gat it 

15 back in the sample jar, the debris will come in as 

16 
0 

taken from the sample numbered 4~57 
• .. 
2 17 II: 
0 ... MR. DELK: I believe that is our Exhibit No. 2. 

" 18 0 
0 .. TilE COURT' Farmers Servi~~e Company Exhibit 
0 

~ 19 No. 2. 

20 (Vial containing debris was received in evidence 

21 and marked as Defendant Farmers Service Company Exhibit 

22 No. 2.) 

23 MR. DELK: That is all the questions I have, 

24 Your Honor. 

25 THE COURT: Any other questions for this vi tnesa 
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qentl.omen? 

2 MR. REED: Yes, sir. 

3 

4 EXAMINA'l'IO't= BY ~R. RF.EDs 

5 Mr. Johnson, how many sealing marks does t at 

a bag have in it, the bag that was subject to 4457? 

7 now many? 

8 o. Sewing marks across the top. 

9 I have no idea. I did not examine the bav 

10 that closely. 

11 could you tell by lookinq at it right now? 

12 I don't know. I do not normally e~amine 

13 evidence for that. Y~u can certainly examine it to see if 

14 it ahows any t:1ewin9 marks. 

15 tzo, that won't be necessary, Mr. Jobneon. D14 

16 you have anythinq to do with. sample 4642? 

17 4642? 

18 Uh-huh. 

19 I have no reports on tboae that I made. 

20 
This is the one that I am referrinq to. 

21 This is -- original --

22 Uh-huh. 

23 A. Hum--

24 
Did you have anything to do with this? 

25 No, sir, I did not. 
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0. Well, ona last question. Are you familiar 

with mineral salt and ita appearance and the appearance of 

mineral? 

A. It is the normal thinq that we look for in our 

microscopic examinati:'ln, yeti. 

G You are ~amiliar with what Th~at or Phorate 

looks like? 

A When we first found the foreign material in the 

oriqinal sample, we recoqnized it as not beinq a normal 

feed inqredient. 

We went anc, got authentic specimens of the various 

pesticides. Wa identified i~ with Th~et. We segregated a 

portion of the sample and sent it up for chemical confirmatio • 

0. In your opinion, (loes mineral salt resemble 

Phorate? 

L In my report I stated that it superficially 

resembled some of the phosphates that are used in feed 

materials. It is different in color and form and texture • 

That was merely meant to give a word picture to someone who 

is familiar with the phosphates. 

I did a chemical test for ph(>sphates on this material 

and it was neqative. 

MR. REED: That is all I have. 

REDIRECT EXAMINATION 
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BY MR. WOODWARD: 

2 0. Again, Mr. Johnson, just ao there is no 

3 misunderstanding, ?:~1e analysis of this sample was aondu ted 

4 by Mr. F. C. Gri~ ,:i ~.b? 

5 A. By r . Griffith's labc)ratory, yes, sir. 

6 o. f!'~nc ·_·,:·u cond\lctec1 the microscopic examinat on? 

7 A. Tha .. it· true. 

8 J\nd hJ.s report indicates they found in 

9 what you CJLVe them·? 

10 n. Yea, :qi.r. 

11 lffi. l~' {)OWARD: I have no further questions. 

12 'IHl: c .uRT: Anll. further questions, gentl n~ 

13 MR. REED: No. 

14 THE COtRTs You can !=)tep down. You e 

15 these samples with you, sir, that were not 

16 TilE \'TITNESS: Dispose of this'? 
·O 
1'9 .... 
t:E 17 

Ill: r: HE COt"RT: ~7el~·~, throw that away. 
If 

.. 18 
i8 HR. WOODtlARD: I would ask to introduce am 
.... 
:o 
! 

I~ 19 with that. If we are goinq to have one, let•a 

20 them all. 

21 Till;: lil'T'NESS t This one has some splinters and 

22 stuff in it. 

23 'THE COURT: Do you want all of this in, • 

24 l·Toodward? 

25 MR" tfOODWARD i Well, if you have got one, I 
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don't know why we need the one --

THE COURT: There has been no examination about 

t~hat. each v.ial contains. If you want them in, we'll 

put then. in. 

~~~. ,.7000~-71\ RD: ~to, sir, it doesn't make muah 

difference. 

TRE WYTNESS: no you need me any further? 

MR. WOODWARD: No, ·air, I don't think so. I 

have examined, as have defense counsel, three state's 

chemists; !·tr. Griffith, Mr. Johnson and Mr. Jenninqs. 

Also htt .,.e !d.r. G. 'A. Pearson. I would like to examine 

~y recorda ~ moment to see whether there is any other 

test other than the ones that these three gentlemen 

have te~tifi~d about. 

TRF. COURT: If you will go outside and wait, 

maybe we can e~ccuse you. 

~tR • ~·700DW.l\Rn : Rxcuse me • 

~ COURT: All right, call your next witness, 

(Witness stood aside.) 

HR. WOODWARD: Your Honor, I would ask that the 

three ~tate chemists, Mr. Griffith, Mr. Johnson and 

f~. Jenn!n~s and further 1 Mr. G. A. Pearso~who has not 

been called \S a witness, be excu~ed at this time 

unless they have some objection to it. 
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TUE COURT: All riqht, gentlemen. Do you ave 

2 any objection? 

3 tH~ ~ RA.RRIS : t~o. We subpoenaed Mr. Pear so • 

4 TY'E COURT: All. riqht, sir. All the wi tne ses. 

5 How abolt ~h~ o~her three? 

6 · ,R. HAP.RIS : We subpoenaed all of them, aa a 

7 Matter c~ faot. I am ~oinq to call them. 

8 THE COURT: Do you object? Do you want al of 

9 them to stay? 

10 MR. HARRIS: Yes, air. 

11 TRF. COURT: Excuse me. Call your next wi 

12 Woodward. 

13 MR- woonWARD: Call Mr. Robert Taylor. 

14 

15 OR, "alled as a witness 

16 plaintiff, havinq f.irst duly sworn, s examined 

17 testified as 

:• .. 18 
0 
0 ... 
0 

J 19 
i.i 
z 
:z: 
0 20 ,.. 
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0 
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21 'o 
BY MR. WOODWAPD: 

~ 
z: ., 
.... 

22 Ta~,lor? 

23 A. 

24 Mr. Taylor, do you live at Route 1, 

25 
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(A short recess was taken, 

continued aa follows:) 

THE COUR'l' ~ Mr. Woodward, 

MR. is 

the plaintiff h 

'l'HE COURT t 

called as a witnecs 

on hia own behalf, 

as follows~ 

OIREC'J' EXAMIIf~'tiON 

~ You are A. Dwiqht Doqqett? 

Yes, sir. 

Mr .. Doqqett, where do you live? 

Route 258, Smithfield. About half a mile up 

towards Smithfield. 

0. What sort of occupati~n are you enqaqed in? 

A. Farmin9. 

0. Bow long have you been a far.mer in Isle of Wight 

County? 

A. Sinae 1946. 
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A. o. Doqgett - Direct 236 

In your farming oper~tion do you hava occas on 

to raise cattle? 

Yes, sir. 

Prior to January of 1978, for approximately how 

lonq had you raised cattle? 

TO any extent, since 1952. 

In the raiainq of cattle, what do you do to 

raise the cattle? What procees is followed to qet them 

market from the time that you get them until the time th y 

go to market? 

A. I have brood cows. The cattle -- you raise ~~em 

until they are up about 500 pounds and put them on a lot, 

several feedinqs, and carry them the rest of the way. 

The cattle that died on January 9, 1978, we e 

what type of cattle? 

They were cattle beinq finished for market. 

0 What was the approximate 

A. Steers and hei.fers. 

Steers and heifers? Por the benefit of jury, 

what is the difference between a steer and a heifer? 

A heifer ia a female and the steer ia the 

Mr. Doqgett, the cattle which died, 66 hea , 

on January 9, 1978, what was the approximate averaqe we 

of tboae cattle on that date? 

I would say approximately 750 pounds to be 

209 



"·. D. Oo9gett - Direot 237 

1 conservative. Miqbt be a little larqer. I slauqhtered one 

2 on December lOth or 12th to have for my own use which weiqhed 

3 BOO. That was a month earlier. Bu~ to be conservative, 

4 I'd say 750 because there were a few smaller ones in the 

5 field. 

6 ~ en January 7th and January 9th, 1978, who 

7 handled the feedinq operations for you? 

8 ~. !'lw.ight, Jr •• 

9 ~ ~~s anybody else involved in it other than 

10 him? 

11 A No. 

12 0 t~at was the first occasion on January 9th, 1978, 

13 that you were aware that anythinq was wronq with your cattle? 

14 A About 4t30, before I was qetting ready to go 

15 in, I rode over there as I did every day. I ride a couple 

16 of t~es. I had a path doWn by the lot and I enjoyed looking 
0 • .,_ 
:E 17 cz 

at them • 
.o ... 

.. 18 
0 

My boys werB workinq on a house. I said, •non't stay 
~ 
0 

~ 19 up late at niqht.. It's cold. I'm qoing by the feed lot and 
IIi 
z 
z 
0 20 ,.. 
c 

meet you at home." 
Ill 

0 
u 21 I drove over to the feed lot, which was about a mile 

22 from where they were working and as I topped over the hill 

23 I c~uld see a few cattle down. 

24 Q. When you say •down" , were they lying clown? 

25 A Lyinq on their. side. Same of them at:aqgerinq, 
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A. D. Doggett - Direct 

same of them doing their feet like that. I didn't vet o t 

of my pickup truck. ! knew something waa wronq, so I 4r ve 

back to where they were working, qot the 

Jones and had the lots ti~ea so we could close thea off. 

I ~ld them, I said, •aet all the aattle out of th ae 

lots,a and I called Edwards. 

So you shut them off the feeders? 

Shut them off the feeders because I had see 

them before that day and they were all riqht. 

In the back feed lot, the feeder ia shown in 

Plaintiff's Exhibit No. 2-~, a picture of the feeder in e 

back feed lot. 

I. 

0. 

I. 

o. 
A. 

0. 

A. 

0. 

L 

0. 

those sick? 

A 

Yes, sir, it is. 

How many head of cattle died in that back t? 

51. 

The front feed lot shown i~ Photograph 2-L -­

Yes. 

-- how many cattle died in there? 

15. 

A total of 66 head? 

vas, right. 

Now, the cattle·that did,not die, were aom of 

Yes, it was. Especially in the back lot. 

was 2l left ir. the back lot;.. Some of them were 
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A. n. Dogqett - Direct 239 

The day we moved them out of that lot, the vat told us 
2 

we couldn't sell anything off the far.m and moved the cattle 
3 

in ti·Lq lot with the others. 

4 
Cl Did he treat those cattle? 

5 
A. Yc~, he treated them that night and the next 

6 day. 

7 o. =-~ow, after yon discovered the problem with the 

8 
cattle, what stf~ps did you take following that? 

9 
I had about, I reckon, 140, 50 left, so what. 

10 steps did I t~ke the next day? 

11 0. That 11ight and the next day, yea, air. 

12 A. l'iell, I called Ryland Edwards that night and 

13 he treated them and opened one up and took some samples. 

14 
0. When did you start hnvinq the cattle buried? 

15 A Sometime the n~xt afternoon, I 9Ueaa. I went 

16 to Edwards that morning and asked him would he dig the bole 

17 for me. 

18 Did you know what was wrong with your cattle? 

19 No , I ditln • t. 

20 Q. Were there a number of samples taken from various 

21 places on your f.arm? 

22 A. Yes. 

23 Who took those samples? 

24 A Dwight, Jr. and William Simmons took t:hea. 

25 You mean the next day? 



A. D. Doggett - Direct 240 

1 A Yes. William Simmons and my son, Dwight, 

2 ~ ~n\en did you go to see Mr. Herbert Jonea w th 

3 some of the samples? 

4 A. It had to be the next morninq. 

5 followinq morninq. It wasn't the lOth or_it could have been 

6 the lOth. It was the lOth or llth1 I couldn't swear to 

7 either one. 

8 ~ Were those samples marked? 

9 A. Yes, sir. 

10 ~ After you talked with Mr. Jones, did you k ow 

11 after that what was wrong with your cattle? 

12 A. No. 

13 ~ The Thimet which has been referred to her 

14 in the feed barn area, I refer to Plaintiff's Exhibit N • 2-P 

15 I'm talkinq about that area which consists of a compar ent 

16 in the center of it. 
0 • ... 
• 17 a: 

A. Uh-huh. 
IO ... 

~ ... 18 
0 

~ It has a door in the front of it. 
0 ... 
',0 

I. 
19 ~~ 

A. Right. 
w 
;z 
z 
0 20 ,. 
oC 

0. Prior to this time and on this time, was here 
lD 

;: 
0 
u 21 I a 

any Thime't stored in there? 
:oC 

" z .w 
D. 

22 L Years ago. 

23 ~ How many years ago was Thimet in that 

24 particular compartment? 

25 ~ It would either be S or 6 years. 
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·A. D. Doqgett - Direct 241 

~ Was there any Th~et on your f~ at all? 

2 l.. Yes, it vas. 

3 Q. '~·h,l.r ;,_. was that? 

4 A. This was in the shop area in front. of a --

5 0. Hha t l-tO.B there? 

6 
A. One box vi th one baq of -- I guess it was 

7 20 pounds of Tilil.'..!t in it. 

8 
~ If you'd step down hero just a moment, I call 

9 
your attention to Exhibit 2-M and I ask you where the --

10 
first of all, where the Pro-Blend f'eed supplement waa atored. 

11 
In t&lis barn on tile le·!t corner. 

12 
o. ~~~trm1e left building :i.n the picture? 

13 

14 
l:here was the one li!\9 of Thimet on the fazm? 

15 
In this door cP thls shop. 

16 
o. 

0 .. .. 
:. 17 a: 

Ri<~ht • .. 
·e 

" 18 
0 

0 \las that a sealed bag of Thimet? 
0 .. 
0 

~ 19 
Yes, sir. 

~ian it in that condition before January 7th to 
20 

January 9th? 
21 

A. Yes, air. 
22 

0. ~·!as it in that conuition after that tlaa? 
23 

A. Yes, sir. 
24 

0. When was the last time you had used Thiaet on 
25 

,. 
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A. D. Doggett - Direct 242 

1 your farm for the raisinq of crops? 

2 A. I would say approximately May of 1976. 

3 0. What was it used for at that tfme? 

4 A. Soy beans. 

5 0. t7as that out in the open fields that it wa 

6 used? 

7 A. Oh, yes. 

8 0 Now, there has been some reference to the 

9 'rhimet box in the riqht rear of the compartme~t there 

10 the barn. Was there any active Thimet in that box? 

11 A. Oh, no. In that corner of that barn, the eat 

12 I remember that box -- I didn't realize it was 11 

13 after this happened. It was sittinq on a 

14 scales and two bags of old seed corn that bad never be 

15 moved, been laying there for five years. 

16 Was there any active Thimet in that box? 

17 No. 

18 Now, were you there at your farm the day t at 

19 Mr. Herbert Jones came and found the bag? 

20 A. Yes. 

21 0. Did you hear him testify --

22 A. Yes. 

23 tL -- previously? Is his t.estimony correct, hat: 

24 he said? 

25 A. It. was as far aa I know, yes. 
. . 
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A. D. Doggett - Direct 243 

1 0. Pid he then take the bag from you? 

2 ~ He took the bag. 

3 ~ All right. 

4 !. ,. wasn ' t there ''hen he taken the bag, but he 

5 told me that he· was •Joinq to take the bag. I didn't see 

6 hfm with the bag, no. 

7 ~ No~, Mr. Doqqett, what process did you take 

8 or did you see that was taken to in~ure there was no 

9 further damage after January 9, 1979? What di~ you-all do 

10 on the farm? 

11 A Well, the first thinq we had to do, we ha~ to 

12 completely cut out the eattle from feedinq for the a~ple 

13 reason we did:.·1 • t know where the poison came from. We took 

14 all the cattl~~ off that were on qround feed and we put them 

15 in one larqe .~i.eld, carried them BOI'le hay and chopped cor1• 

16 silage, and that went or. for a couple of weeks. 
0 

~ 
:E 17 a: 

They fared very bad1 it was cold and ohanged the feed 
.o ... 

... 18 
0 

on them, but '"a weren't attempting to feed them until we qot 
::! 
0 

i 19 clear of the feed nill, qot the feed mill detoxified. 

20 Q. l'ntat did you find after you knew what vaa 

21 involved? Did you have your feed mill decontaminated? 

22 A. Ch, yes. 

23 ~ ~r. Doggett, when di~ you know what the sourae 

24 of the death of your cattle was? 

25 When it came back in that report. 

216 
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A. D. Doggett - Direct 244 

1 From the state .. laboratory? 

2 A. In the report that came back. 

3 Did you have any conversations with Mr. Bol n9 

4 following the loss of your cattle? 

5 Several times. A. 

6 Had you bouqht the Prq-Blen4 feed mixture f 0. 

7 him? 

8 A. Yes, sir. 

9 0. Did you rely upon it beinq safe for its int nded 

10 use? 

11 A. I had been usinq it for several yeara. 

12 0. Is it possible to contain Phorate? 

13 A. I wouldn't think so, no. 

14 0. ·And it is a feed aupplement, is it not? 

15 A. Yes. 

16 0. Now, in talking with Mr. Boling after this 

17 occurred, did he make any statements to you abou~ what 

18 going to do? 

19 A. I asked Mr. Bolinq and he aaa-qred me at 

20 beginninq that I would be satisfied to what I ba4 loat. 

21 ~ Did he ever indicate to you that he would t 

22 stand behind his product? 

23 Later, five, six weeks, l c~ntinued to uae 

24 SOuthern States feed, thinking that I ha<l used it •11 

Be ~old .. be .8.;. .... 
~· .• I . .' .. 

~1~· I 

years an4 just a mistake had been made. 25 



A. D. Doggett - Direct 245 

qolng to stane behind it until, I guess, it was six weeks 

2 later I had several conversations with h~. I gave htm a 

3 week and I saie, •John, there is no need to let this thing 

4 qo on. Get ~e an answer in a weeko~ 

5 So he qave me an answer that he --

6 t-1~. DELK: Your tionor, I am qoinq to have 

7 to object. At some point it became a question as 

8 to when nn a1miss!on aqainst interest becomes· a 

9 matter o.F. settlement neqotiations which are patently 

10 .inadmiss~.hle. 

11 H;.~ s.;,in they were continuing discussions on 

12 whatever kind of restitution or rectification of this 

13 matter. The ~testion is where the admission against 

14 interent gtops and inadmissible other conversations 

15 dealinq ~~1 th settlement o'!! this issue start. 

16 Ttrr. COURT: Hell, there had been no attorneys 
0 .. .. 
• 17 IZ 

involved at this juncture, had t.here, qentleman? 
0 

"' 
.. 18 
0 
0 .. 
0 

19 TnF coun.T: ·This was conversation between --

20 
TJTE WT'NESS: Riqht. 

21 
TPE OOtmT: -- the two parties, was it not? 

22 
MR. l1TOODWARD: What I'm askinq in reference 

to· --
23 

24 
MR. OELX1 Six weeks later, Your Honor. .The 

25 relationship between any conversations of. any defendant 

2~8 



A. D. Oogqett - Direct 246 

1 1~0 the time of the incident is simply too far r 

2 in t~e to even constitute anything like an admia ion 

3 against interest. 

4 Tim COURTi Not if it is with reference to tha 

5 subject matter in this suit. Gentlemen, I'm goin to 

6 allow any statements made between the two parties with 

7 reference to this incident. I overrule your obje tion 

8 and note your exception. 

9 MR. DELR: Please, sir. 

10 

11 BY MR. WOODWARry: 

12 0 Mr. Doggett, specifically, were you ever 1 the 

13 office of Mr. Boling on occasion when he called Souther 

14 States in Richmond and their representative? 

15 A. Yes. 

16 Q Oid you hear the conversation that be bad ith 

17 them? 

18 A. Yes, sir. 

19 MR. HARRIS: Objection. 

20 r-1R. DELK: Objection •. 

21 THE COURT: I'm goinq to sustain the objec ion 

22 as to what he is relatinq, what Southern States 

23 Now, that certainly would be objectionable. 

24 MR. tfOODWARD: I'm not aakinq that • I 111 a kill9 

25 his conversation, Your aonor. 

219 
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~. ~. no~qett - Direct 247 

1 THE COUR'r2 He aan relate what Mr. BollnCJ aai4 

2 to him, but not what somebody at Southern States said. 

3 MR. tiOODWARD: I'm not aakinq 1:hat. 

4 

5 BY MR. WOODWARD: 

6 
~ Did you hear Mr. Boling's side of the telephone 

7 
conversation? 

8 
A. Yes, sir. 

9 
0. All riqht. 

10 
A. Mr. Boling told me.he was talking to the 

11 
president of Southern States. I don't remember his name. 

MR. HARRISs I can't --
12 

MR. WOODWARDt You can't hear him? 
13 

14 
MR. HARRISz No, I didn't hear what he said. 

15 
THE COURT: Could you repeat it? 

16 
TilE WITNESS: Mr. Bolinq asked the president 

0 • .... 
• 17 Cll: 

of Southern States -- he told me on the telephone and 
.o ... 

... 18 
0 

talked at lenqth. I couldn't follow the conversation. 
0 .... 
0 

.. 19 z 
He explained,the way he was talkinq,and he had a lot 

of confidence in my son and he wasn't dealinq vi~ 
20 

ordinary, run-of-ithe-mill labor, things to tbia effect. 
21 

When he hung up he told me, •'!'bat's all rlvht, 
22 

you' 11 be taken care of. " 
23 

24 

BY MR. WOODWARDs 
25 
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A. n. Doqqett - Direct 

Q. Have ye;u ever been paleS five cents? 

A. Not yet. 

0. Now, M:~. Doggett, in relation to this 

particular inci.dent and loss of th~ cattle, did you put 

'lhimet. or Phorate _ ... I realize it is a silly question, ut 

did you put Thimet ~r Phorate in the feed mill? 

I. No, I l"'ad nothing to do with that. 

0. ni~1 yo\, take part of a tablespoon and put it 

in the bottom cf a fouthern States baq? 

L No. 

0. Now, M:·. Boling, as far as -- excuse me. 

Mr. Doqqett, as far :ts the expenditures that you have m de, 

do you have a list t'tere of what was paid as a result o this 

incident and c:o~1cerni.nq this incident? Do you have tha 

list with you? 

A. Yes, si-:. 

0. Did YO'.l pay Dr. Ryl. and ~dwards for his se ices 

as a veterinarian ir. attending to your animals? 

A. Ye~, sir. 

0. How muel.1 was he paid? 

2\. $165.00 

0. Ray F.dwa.rds, who testified earlier, who du 

the various tren~.~hes, how much did you pay him? 

A. $170.00. 

0. Your soon .r A. Dwight Doryqett, Jr. , who test fied 

221 
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248 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 
0 . .. 
ll 17 • 0 ... 

.. 18 
0 
0 .. 
0 

; 19 z 

20 

21 

22 

23 

24 

25 

A. D. Doggett - Direct 

that he expended a number of days in burying the cattle and 

•o forth, how much labor was paid to him that would not have 

been paid to him but for the chemical incident? 

A. $250.00. 

Q. '"o1.1r SO'.l, Michael s. Doqgett, was he involved 

in the same buryinq operation? 

A. Yes. 

0. !low muc~ was paid to him that would not have 

been paid to h.in? 

A. $250.00~ 

0. Th(.~ gen~leman that worked on your farm, 

Albert Jones? 

A. $100.00 ,, 

Q. ~-;TaEl thiP also for additional labor that would 

not have been .:tncurrf:d? 

~.. r.1r.. nogc;att, as t<:> the 66 head of cattle, you 

have testified an aver.aqe weight of 750 pounds. Could you 

tell us at that ·time, qiven your experience and your 

of the marketplace, ~·,at the a'rerage price per pound of 

cattle would have· bee:\? . 

I think ·.1o%1servatJ.vo they would be right at 
/ 

$40.00. 

Q. $40.00? 

~ $40.00 a hundred pounds of weiqht. 

• 
222 
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1 Por~y cen~a a pound? 

2 

3 Were you familiar with ~e market conditio a at 

4 that: time? 

5 Yea, sir. 

6 Have you recently been enqaged in the sale f 

1 11ve•t:ock? 

8 Yes, sir,. 

9 Further, did you at one time have an intere t 

10 in-- perhaps you still.do --Smithfield Livestock Marke , 

11 Incorporated? 

12 At. one i: ~.me I had an interest. 

13 In addit1.on to the loss of i:he 66 head of c. 

14 750 pounds, forty cen·-a a pound, were you able 

16 reasonable loss in dollar terms aa· to the remaining 140 

16 of cattle which were --.ot killed, af\d if so, what. basis d· 

17 you uac? 

18 After ler·qtby discussion with my two sons, 

19 figure vas all made br.:fore I wea told I waan 't qoin9 to 

20 paid for my cattle. This is very conservative. 

21 Have yotl tried to q.ive the lower reasonable 

22 
figure? 

23 I tried to qive the lower. In assesainq th 

24 other cattle that werf.• there, they loat a minimum of 50 

25 Is that per bead of cattle? 

223 



A. D. Doggett - Direct 251 

& Per head of aa~~le. 

2 0. Why wou14 ~hey have loai: SO pounde? 

3 A Because y(,u change the feed. - lfhey had been OD 

4 grOUDd feec!, all ~ey could ea1:. You pull them off and put 

5 i:hem on corn silaqe, which they never had any of, anc! 1 t 

6 
4i4n't work ou1:. 

7 0 Does that money --

8 L That ia a oon•ervative flqur•, 50 poUD4• that 

9 they lost. It took them a mon~h to qat tbeae cattle back in 

10 the riqht frame of ain4 an4 back on feed. · 

11 ~ Cattle are very temperamental? 

12 L Very much ao. 

13 ~ Did you have to retain them loDqer to qat them 

14 back up to weight: or did you market th.a at a lower wel9ht? 

15 
L Well, on this particular bunch, I wasn't 

16 
shooting for any specific waiqh~. I vas qoing to market a 

0 . ... 
:a 17 Cl: 

truckload a week is what I was qoinq to do. This ie a normal 
0 ... 

.. 18 0 

thing for me all throuqh the year. I use tbese cattle as 
0 ... 
0 

, 19 z 
taxa• for my operation. 

20 ~ Did you 1n fact do so? 

21 A Yes, I did. 

22 0. !!l t l~P. total damage which you listed for us, 

23 Mr. Dcqqett, $24,135.00? 

24 Conserve.tively, yes, sir. 
I 

25 
., 

Did you receive any economic benefit whatsoever 

.· -~ 
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A. D. Doggett - Direct 

1 from the dead cattle? 

2 ~ No. 

3 0. t·~ero they buried as were dead? You didn • t •ell 

4 off part of the catt·;.e skins or anyt~ing?. 

5 1\. No. The reason they were buried as auch, 

6 advised that they couldn't be moved off 

1 that they wert) r:r.. '"''hey couldn't qo to the tallow comp y. 

8 They had to ba d~~spo:~ed of on that property. 

9 The c:rro·und was frozen . and the boy came over with 

10 backhoe. It , . .,a~ a m:1racle he could diq~ 

11 frozen that dee:). T~·ay had to te buried in that spot. 

12 ~· fR . "iOOr.WARD: Mr. Ooqqett, if you wuld p 

13 answer th.:~se gt::1tlemen. 

14 

15 

16 

17 BY MR. DELK: 

18 

CROSS-EXAMINATION 

f.~r. ~oqg1tt, just qoinq to the amount of d qas, 

19 I understand that you feel that $24,135.00 is a conaerv 

20 fiqure, but tl··.at \s y.:;ur computation of the damaqea, ia it 

21 not? 

22 

23 

~~1at- is -:·:hat I listed, yes. 

i'ou1(1 yc.n explain to the jury, Mr. Doqqett;, 

24 when did you use .-.hir..et for rodent 

25 .ft. I can't he specific. I have used it 

2~5 
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A. n. Draqqett - Cross 253 

1 · times. I CJU••• the laat tdme it was ueed wae probably -- I • d 

2 
say four to six moD the prior to t:bia. 

3 
~ All riqht. 

4 
A. And that is limited. 

5 0. Limited? I mean, it has been uaed for rodent: 

control? 
6 

7 
A. Right. 

8 
~ Have you examined the contents of thi• vial 

9 
which is marked "Debris, Farmers Service Exhibit No. 2"? 

10 
A No, I haven't had occasion to. 

11 
0. t.Zould you check and look at that? 

a. Yea. 
12 

13 
0 Of the material that -- strike that question. 

14 
Have you ever seen a rat's neat before? 

15 
A. Oh, yes. 

16 
~ Does this material look similar to that that 

0 

"' .. you miqht encounter in a rat's nest? 
• 17 IIC 
0 ... 

.. 18 0 

L llo, not to me. That looks like shredded twine. 
0 .. 
0 

, 19 z 

0. When you purchased Pro-Blend, there were two 

..; 
z 
z 
0 20 ,. 
c 

lots that you purchasi~d that are in question here, one on 
Ill 

0 
u 

21 Q 

December 11, 1977, of one ton, I understand --
c 
0 z 
Ill 
a. 

22 ~ (Witness noddinq head affir.matively.) 

23 Q -- excuse me. of two tons. 

24 A One. 

25 0 ~nother ~on --
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A. D. D~gqett - Cross 

A (Witness nodding head affirmatively.) 

Q. -- on December 22nd. 

Q. Who picked those up from Farmers Service? 

A :r. .... ,,n 't riqhtfully answer that. It was ei her 

myself or Dwiqht, Jr. or Mike. 

(\ It: '··'asn 't brouqbt to your farm by Pumera 

Service? 

Q. YC\,_, could have picked it up from them befo e? 

0 ~"111<."7~ yo·" purchased, as a custom you simply would 

drive your true){ to ~·armers Service and back it up to e 

door by the stor~,qe r·rea, don't you? 

A. Th& .. is riqht. 

0. Da · ou :· oad your own truck? 

A No. Sonetimes I help. 

0. You helped? You have. seen whe:r:·e Pro-Blend is 

stored in Parrne!" ·· Se=-··,,ice? 

~ AnG $to~~d in the same condition, in seale 

baqs by .... hem as J t i !" when you get it on your truck, is it not 

A. 

0 

the -- did 

Ye~ .. 

Di~ you notice in these two lotn any chang in 

you Ct:nQeive any Change in the difference_ ~r-en 
227j 

I 
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A. r . D0~rget t - cross 255 

1 A. lto, sir. 

2 ~ They weren'~ opened at Par.mers Service? 

3 A No, not to my knowle49•• 

4 ~ How were t~e baqs sealed? 

5 A. ~ewed. 

6 n Sewed aeross the top? 

7 A. A.cross t~e top. 

8 0. Is the bJ:ttJ which is Defendant:•' Exhibit ·No. 1, 

9 ia that representativ~ of the types of bags, the first one 

10 that your son, Dwight, Jr., looked .at on the stand, i• that. 

11 representative of the type of baq that Pro-Blend --

12 ~ Plastic baq, yes. 
I 

13 ~ -- is sold in? 

14 ~ (Witness noddinq head affir,matively.) 

15 ~ Y~u didn't have anything to do with ~·mixing 

16 of the feed? 
0 .. ... 
• 17 Ill 

L (Witneaa shaking head negatively.) Not for 
0 ... 

N 18 
0 

several years. 
0 ... 
0 

19 Q. Sir? 

20 A I have hnd nothinq to do with mixing of the feed. 

21 ~ now ~bout the feeding of the cattle ~hemselvea? 

22 ~ ! minht ~o over sometimes and help them 

23 posit-ion the auqer in place, but that is t:he only extent. 

24 Do you know what '.r.himet smells llke? 

25 A. Yes, sir, I really ~o. 

'· 
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A. D. Doggett - Cross 256 

1, 

~ Particularly after this inciden~? 

2 I. No. I uaec!. i 1: a long- time before the~ 

3 Ditl you notice the odor of 'l'himet: around yo r 

4 fa~ at any timo before or after this? 

5 No. 

6 
o. Di·i you see the baq that was discovered by 

7 
Mr. Jones? 

8 
A No, I really didn't, 

9 , .. 11 riqht. 

10 
I wouldn't swear to it, but I think Mr. Jo ea 

11 
came and pick£e the baq up and told my wife that he qot the 

12 
baq. 

13 
You weren't present at that time? 

14 
I wasn't present. 

15 
l!~t:? you familiar with where Dwiqht, Jr. 

16 
customarily parked the tractor and the feed mill after e 

17 
finished feedinq the aattle? 

18 
A. 

19 
Is that in one of the buildinqs shown on e 

20 
larg-e picture? 

21 
Behi.nd one of those buildinqs. 

Q. Is t~1at an enclosed shed? 
22 

23 
Three sidesJ open front. 

24 
Anyone working on your farm had accesa not only 

25 to the shed whl!re the tractor and the mill were parked, but 
llw,.. 
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A. D. Doqgett - cross 257 

1 alao to the barn where the Pro-Blend and otbe~ foo4 aupplemen 

2 
was stored? 

3 

4 ~ Also to the shop where there bas been ~eetimony 

6 that Thimet was stored? 

6 
A It: waa -- came in, nobody aaw him, I guess 1:hey 

7 
would have access. 

8 
MR. DELK: I have no further queationt~. 

9 

10 
EXAMINJ'.TION BY MR. H~RRIS 1 

11 
0. r.~r . flo9tJett, have you ever had in reeent years 

12 
employees on your farm other than your sons and Mr. Jonea~ 

13 
lL Yes, si:""' .. 

14 
~ nov man? would you say? 

16 
J\. WhP.t do you mean in recent years? 

16 
0. T,fe' 1.. in the last couple of years. 

0 

"' ... 
• 17 Ill 

A. -~ co11ple, yes, sir. 
0 ... 

" 18 0 

~ ~ couple of years before this happened? 
0 ... 
0 

; 19 z 

L ~ast couple of years the only ones have been on 
..; 
z 
z 
0 20 >-c 

the farm have been the three that you have seen today and 
.. 
0 
u 21 0 

one more employee. 
c 
Cl z 
Ill 
IL 

22 
~ Who was that? 

L James M. Edwards. 
23 

0 When di~ he leave the farm? 
24 

26 
I. He left -- oh, I guess it was about t:he 20th of . 

A 
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A. D. Dogqett - Cross 

1 December, 1977, approximately tha~ date. 

2 ~ Well, under what ciraum•tancea 4id he leave? 

3 A Pleasant: very: pleasant. 

4 0 All riqht. 

6 A. ne left and he was offered 

6 
more money. He gave me an offer and made it and I d14D' 

7 need him that bad. I told him I wished him all the luck, 

8 but we were friendly then ~d friendly'now. 

9 
Did the other employees,--

10 
A. No. 

11 
rt just happened that he left you, you miqh say, 

12 
a few days before this? Had he picked up this Pro-Blend --

13 
A. !to. 

14 0. --on the 22nd? 

A. 
16 

No. 

16 
0. You don't recall that you did? 

L I can't recall. A lot of times I would go 0 
17 

18 
the coffee shop in the morning and come back by Southern 

·States and put 20 baqs on the pickup and come home 1 but 
19 

20 
wouldn't swear to that I picked up both. 

21 
0 If you didn't, Dwiqht, Jr. would have? 

22 
A ~4ight, Jr. or Mike. 

23 
n All riqht. 

24 
It is possible that sometimes they would ca ry 

• 
26 a load, a couple of times 1 pick it. up on the way back or be 

231" 
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• Ill 
0 
II. 

M 
0 
0 ... 
0 

A. D. DOCJ9&i:t - Cross 

1 in t.he vicinity or be at a a,ale. Always it wa.s done when it 

2 was gettinq dowr low, three or four bags. 

3 0 rtr. Doggett, counsel asked you whether or not 

4 you put a spoonft.'l of 'l'himet in the baq, in the empty bag. 

5 Certainly no one has ever accused you of such a thing, have 

6 they? 

7 A. No, they haven't. 

8 MR. HARP.IS: That is all. Thank you, air. 

9 HR. "'700PWARD: Is that all that you have got? 

10 HR. HARRIS: Yes, sir. 

11 

12 REDIRECT EXAMINATION 

13 

14 BY MR. l'lOODWl\J~D : 

15 Q. r.~r. Doqgett, you heard the testimony, did you 

16 not, of ~~. Johnson of the state laboratory? 

17 A. Yes, sir. 

18 ~ He testified as to the tnblespoonful he found 

19 in the bottom of the Southern States bag, referred to a 

20 number of things. I ask you whether this particular area 

21 riqht here that ·~e referred to, and I'm lookinq at Plaintiff's 

22 Exhibit No. 2-F, right there wb.ere the Pro-Blend is --

23 L All riqht. 

24 0 -- in there any straw in there? 

25 A. No, r:J.r. 
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A. ,. Doq~ett - Redirect 210 

1 0. Do you know what a peanut redakin is? 

2 A. I. t'touqht I kJ.lew 'before, but a1nae I heard it 

3 4ia~ssed, I knr:· · what they are.· Very familiar with · • 

4 0. We:·~ there any peanui: redakina in th1• caa art-

5 Mnt here whats,._.::ver? 

6 L No~ 

7 0 lla1. ~ they ever been stored in there in rea nt 

8 years? 

9 A. No. 

10 MP, WOODWARDt '!'hat is all I have, Mr. 

11 Ttrr- ·~ounT: All riqht. Step down, Mr. 

12 t7~ tch y~u r step. 

13 (\·!!~ness was excused.) 

14 THF '~OURT: Call your next witness, Mr. dward. 

15 M~ .. ~fOODT4ARD: Excuse me , Your Honor. 

16 TT·Jr COURT: Is everybody on the jury all r ght? 
~ ... 
• 17 II 

M!? • WOODi~ARD s Your nonor, 1:hat 
0 ... 

... 18 
0 

case. 
0 ... 
0 

; 19 z 
TqF COURTt Are the defendants ready to pr ceed? 

..; 
z 
z 
0 20 ~ c 
IQ 

0 
u 21 Q 

now 6:00 r- M. a~d I imagine our mo~iona are qoing to 
c 

" z 
Ill .. 

22 take sor1e I ·~n9th of time. 

23 TJ{r. counT' All ri9ht. Well, let • s see 

24 lonq it ~·d 11. taY-e. 

25 ~r. ~her!ff, would you take the 
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3 
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10 

11 

12 

13 

14 

15 

16 
0 • "' 
:I 17 II: 
0 

"' 
.. 18 0 
0 

"' 0 

; 19 z 

w 
z 
z 
0 20 ,. 
c 
Ill 

0 
u 

21 0 
c 
1:1 
z 
Ill 
A. 

22 

23 

24 

25 

MR. DELRa Before the jury leaves, may I 

approach the bench? 

(Attorneys approached the bench and a side 

bar conference was held out of the hearing of the 

court reporter.) l 

THE COURT: Sheriff, take the jurors downstairs, I 

if you would, in the foyer there while the Court hears 

motions. 

(The jury left the courtroom.) 

(Proceedinqs in the courtroom out of the 

presence of the jury:) 
I 

THE COURT: All riqht, sir. I 
Does each defendant 1 

have a motion? 

MR~ DELK: Yes, sir. 

Tim COUP.T: All riqht, si.r. 

MR. DELR: Your Honor, I move to strike the 

evidence at th;.s time. The plaintiff has not 

established a pr~a facie case. 

I know there is a lot of evide:r~ce and there are 

a lot of circ~stances in this case that point to, 

indeed, what is in fact the cause of the death of the 

cattle, but as I related to the jury in my openinq 

statement, to get fram Point A to Point B
1 

you have 

qot to follow a straight path with no breaks in the 

path.. There are some very important ones in this case. 
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Pirst, Point B, where the plaintiff wants 

2 
go, would be that the cattle have died from the 

3 
ingestion of Phorate which has been presumably id ntifi 

4 
as Thimet. 

5 
Point A, where we start, are healthy cattl and 

6 
the purchase of the feed in this case. This is a very 

7 
important gap. Number 1, the bag on which litera ly 

8 
the cornerstones of the plaintiff's case lie, the bag 

9 
wrapped in the cellophane wrapper, I believe, has been -

THE COUHT: A four o 
10 

MRe DELK: -- Plaintiff's Exhibit No. 4 ha not 
11 

been identified by anybody in this case but the 
12 

13 
microscopist, }~. Johnson, I believe his name is 

14 
right, airr the microscopist, Mr. Johnson. not 

been identified as the bag which Mre Jones 
15 

testimony found. It has not been identified as e baq 
16 

0 . .. which was delivered to Richmond by Mr. Jones • 
a 17 IK 
0 ... 

... 18 
0 

It has only been identified as the baq whi h 
0 .. 
0 

; 19 z 

Mr. Johnson received from another party in the 

Division of Consolidated Laboratory Services. 
20 

Now, to be sure, this is not. a artminal 
21 

where the chain of possession of the evidence ha to 
22 

be established in order to override a reasonable doubt, 
23 

but you still have to establish some chain. 
24 I 
25 

THE COURT: Mr. Delk, not to cut you shori;, ·I 
I 
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I'm going to rule that sufficient chain has been 

2 established in a civil case. All the testimony came 

3 in without any objection to that whatsoever, so the 

4 thrust of that argument, I can rule on that now with 

5 respect to both defendants. 

6 MR. OELK: I have no other grounds for my 

7 particular motion to strike. 

8 THE COURT: All riqht. Mr. Harris? 

9 MR. l~IS: On behalf of Southern States 

10 Cooperative, I would move to strike the evidence of 

11 the plaintiff and enter up summary judgment in behalf 

12 of this defendant. 

13 To p·xrsue the argument of Mr~ Delk, the chain 

14 that I speak of, and the reason I say there is no proof 

15 that this ~·)~\CJ is the one that was emptied into the 

16 mixer, that is the chain that I speak of. 
0 

~ 
z 17 a: There has been no testimony from the man who 
0 ... 

... 18 
0 

handled a b~\9' on January the lOth, no testimony that 
~ 
0 

, 19 z the bag hex £:~ today is that baq that !1e hand led. 

20 It i1 true it is one of a dozen bags, but there 

21 is no testimony that this was the bag. That is the 

22 chain that I am speakinq of, and it has not been 

23 established.. There is no proof that this is the baq .. 

24 For that reason, I think the plaintiff has not 

25 established a case to send it to the jury. 
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15 
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• 17 Ill: 
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... 18 0 
0 
~ 
0 

; 19 z 

20 

21 

22 

23 

24 

25 

Now, to do so would he to tell them that ey 

could engage in speculation, deciding that that 

particular bag might have been the one that was 

by young Dwight Doqgatt that particular morninq. 

I respectfully move to strike the plaint! 

evidence. 

MR. WOODWARD: Your Honor 

THE COURT: All right. 

MRo WOODWARDt Judqe, in response to that 

obviously, plaintiff has introduced evidence, I 

sufficient enouqh for that jury to find this is eir 

bag, this baq as admitted into evidence without 

objection wbatsoevere It was identical 

they put into evidence, and Herbert Jones told Y·U 

where he found it and Dogqett told you what he d d 

with the two baqs of Pro-Blend that he put there each 

day. That is the only thing it can be. 

We do know, and the jury has a right to f nd 

this, we do know that there is Phorate which, ac ordinq 

to the testimony, is not in Pro-Blend supplement in 

the bottom of that baq. The jury has a riqht to 

conclude that the Phorate, and they extrapolated how 

much it would be and testified as to the lethal osaqe 

and went all the way through it, the state chemi ts, 

without objection and with little cross-examinat on7 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 
0 .. .. 
:1 17 0: 

~ 

... 18 
0 
0 .. 
0 

... 19 i 

20 

21 

22 

23 

24 

25 

if the Phorate had been in a baq used on another day, 

they would have been dead on the other day. 

The jury has a right to conclude that from the 

evidence which has been introduced. This is not se~~te 

baCJ brought up from another farm and all that. It is 

riqht there where he says that he put the bags. 

We think clearly they are obliqated. We think 

we have shown a chain of evidence just as far as anybod~ 
could. The jury has a right to conclude from that that 

that bag contained the Phorate which killed the cattle. 

Phorate is not supposed to be in there and is 

in that baq. 

THE COURT: Mr. Harris. 
I 
i 
I 

that mo::~n:::~t :a:h:qiw:: ::i::•t:::i::sa:~ed I 

THE COURT: All right, sir. ' l i 
I Well, gentlemen, my recollection of the testimony~ 

and I don! t say that this is the testimony, but. my ' I 

recollection is that theBe bags were placed in the 

particular area by younq ~~e Doggett as he said, and 

I certainly think at this juncture it is a jury question~ 
I 
I It is up tc the jury to decide what the situation was 1 

I with reference to how the chemical substance got into j 

the baq and whether or not that was; in fact, t~e ba9 

that the substance went into the feeder. So I thinJ:. it 

238 

26S 



266 

is a jury question at this point, gentlemen. Tha · is 

2 a question of fact for the jury to decide. 

3 MR. HARRIS z There is one other point that 

4 Mr. Reed would like to raise, Your Honor. 

5 MR" WOODWARD: Your Honor, he has already 

6 the motion to strike. Your Honor has already rul 

7 on it. That is the end of the motion to strike. · 

8 MR. HARRIS: I don't think the Court is qo nq 

9 to cut us off here. 

10 THE COURT: I'll allow it. 

11 MR~ WOOD\iARD: Exception. 

12 TilE COURT: Go ahead. 

13 MR. REED: Your Honor, I don't know whethe you 

14 call this a motion to strike or 1~tion for summar 

15 judgment, hut the plaintiff is pursuinq under a b 

16 of warranty theory. 
0 

~ 
IE 17 II: 

The Virginia Supreme Court's most recent s 
0 
~ 

.. 18 
I) 

· ment on breach of warranty theory requires the pl intiff 
~ 
I) 

i 19 
1: 

to show twn thinqs, and I'm quoting now from .......... """'-"' ... 
.i 
1: 
1: 
) 20 c 

versus Montgomery Ward & Company, 216 va. at 
D 

21 THE COURT: I am familiar with the case. 

22 
have read it. 

23 MR. REED: All right, sir. It says, •unde 

24 either the warranty theory or the negligence theo 

25 the plaintiff must show, one, that the goods were 
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20 

21 

22 

23 

24 

25 

unreasonably dangerous, either for the use for which 

they would ordinarily be put or for some other 

reasonably foreseeable purpose, and, two, that the 

unreasonably dangerous condition existed when the goods 

left the defendant's banda.• 

Now, with regard to the defendant, Southern 

States, there has been no evidence whatsoever that the 

danqerous condition existed when it left the m·';.ll at 

Southern States. I don't see how the plaintifi can 

possibly recover under his warranty theory. 

THE COURTr That is the additional jury question 

that the jllry has to determine. Based on that,. I am 

going to overrule that. I am f«miliar, very f~miliar 

with that case, Mr. Reed. I overrule your motion on 

that. 

Note all exceptions to the Court's ruliuq with 

reference to the motions to strike. 

Now" we have qot about twenty minutes" 

ask you this: how lonq do the 

put on their 

defendants? 

gentlemen? 

but can you Delk? 

Twenty minutes 

COURT 1 Your defendant' a 
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MR. DELK : Yes • 

THE COURT: Mr. Harris, can you qive me a 

reasonable eattmate? 

MRo HARRIS: Your llonor, I would say cert inly 

not over a couple of hours. 

TilE COURT: All riqht. So you qentlemen 

reasonably conceive if we start --

MR. DEL!C: That depends on Mr. Woodward • 

THE COURT: Well, I understand that. We 

possibly finish the evidence by lunchtime if Mr. 

Woodward is reasonably brief with his cross-exam nation. 

MR. HARRIS: I feel like we can, Judge. 

THE COURT: All riqht. Well, I think, tlemen, 

that beinq the case, we have qone lonq enough ay. 

I'm sure that everybody will agree. 

Sher.iff, bring the jury back. I'm qoinq o qive 

them some lnatructions conoerninq the case. 

(The jury returned to the courtroom.) 

THE COURTa Ladies and qentlemen of the , 

you have board all of the plaintiff's evidence u to 

this point. The plaintiff has rested. 

heard the motions. This appears to be 

for us to stop today. 

I told you you miqht qo to 6:30, but thi 

appears to be a qood place to stop, so the Cour 
·~ I 
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qoing to recess at this t~e. 

In order that we can finish this case tomorrow, 

hopefully, does any member of the jury object to 

starting in the morninq about 9:30? Is that qoinq to 

qive everybody plenty of time to qet here? 

THE JURY: Yes. 

THE COURT: All riqht.. Is that aqreeable with 

everybody? 

THE ,TORY: Yes, sir. 

THE COU~T: 9:30? All riqht. counsel, ia that 

all riqht with all counsel, to start at 9:30? 

MR. WOODWARD: That is agreeable with plaintiff's 

counsel. 

MR. BARRIS: Yes. 

MR. DELK: Yes. 

THE COURT: I'd like to start, gentleme .. 1, so 

we can finish at a reasonable time. 

Ladies and gentlemen of the jury, I'm going 

to excuse you at this time. I'm going to instruct you, 

of course, not to discuss the cast~. Do not dl ·:•cuss the 

case among yourselves. I am qoing to further instruct 

you that I don't want you to discuss the case •r;ith, 

of course, any of the people in the courtroom -.r anybod~ 
I 
I 

in the community, as far as that is concerned. Even 

your husbands or your children: just don't disr1uss the 
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case with anybody until the case is over. If yo 

2 want to discuss it with your family after it is 

3 that is fine, but while the case is still and 

4 while the matter is still in your hands and befo e 

5 you reach a verdict, I don't want you to discuss the 

6 case with anybody. 

7 I'm sure there is not qoinq to be a lot O· it 

8 on the radio and TV ooveraqe concerning this par icular 

9 case, but if you have to have your television or radio 

10 on and a biq news broadcast comes on about this 

11 aut it off. Don't listen to it or read any news apcr 

12 articles if you pick up the newspaper in the mor ing . 

13 and you see anything about this. Put it down. don't 

14 want you to read anything about it. 

15 Is that understood? We have been qoinq t 

16 in this case to have to try it over at some othe time. 
0 • .. 
:E 17 a: 

Is that clear to everybody? 
~ 

... 18 
0 

Any further instructions, counsel? 
~ 
0 

.. 19 z MR. WOOD\'lARD: No. 

20 THE COURT: You think that is clear to th jury? 

21 All riqht, ladies and qentlemen of the jury, we 

22 forward to seeinq you promptly at 9130 in the mo 

23 Sheriff, you may release the witnesses wi the 

24 understanding that they are to be here promptly 

25 morninqc We are qoinq to start with the first w tness 
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at 9:30~ 

2 The Court stands adjourned until 9:30 in the 

3 morninq. 

4 fThe trial was adjourned to be reconvened at 

5 9~30 on March 16, 1979.) 
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74 

Your Honor, 

2 Mr. Jon 

3 

4 

5 

6 JON N. BOLING, called as a witness on behalf of 

7 Service company, havinq been previously (luly 

8 the stand and testified further as foll~~•: 

9 

10 DIRECT EXAMINATION 

11 

12 BY MR. DELK: 

13 G S~ate your name, please? 

14 A Jon Bolinq. 

15 You have already testified that you are t e 
I 

16 
'O I" ,.. 

z 17 CK 
0 

"' 
1: ~ 18 
IO 
:~ 
', 

19 

president of Farmers Service Company. 
I 
I 
I 

if p ssible i. .. _ 

I 

Correct. 

~tt. Boling, with specific reference, 

let me ask it this way: strike that question. 

20 Do you recall when the Pro-Blend supplement wh!c was 

21 invoiced to Dwight Doqqett on December llth and Decemb 

22 1977, was received or purchased by Farmers Service com 

23 from Southern States? 

24 A Can I refer to my notaa? 

25 0. Yes, sir. 
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J. N. Bolinq - Direct 

Be picked up -­

My question is --

When did we pick it up? 

Yes. 

All riqhto I have qot the invoice of 12/9. 

Yea, air. 

The invoice usually is four days later than 

In other words, I don't have the record of the 

actual pickup, but there is four days lapse. What we do is 

get a sheet, we pick up the feed and four days later it is 

invoiced to us. 

275 

12 So one lot of Pro-Blend which was -- hum -- three-quarte s 

13 of a ton was picked up on 12/9, which would have been four 

14 days prior to that would have been about 12/7. The earlier 

15 invoice that I could find that would go with this was 11/7. 

16 0. November 7th? 

17 A. Yes. 

18 0. How much was picked up at that time? 

19 A. Hwn -- sixty bags would have been three tons. 

20 0. All right. 

21 A. And normally we don't stock -- well, Dwight 

22 was one of them that used it. We don't usually stock more 

23 than a ton, a ton and a half at a time because this is the 

24 type of feed you don' t want to carry it for three months. 

25 You don't want to have it for any length of time. 
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J. H. Boling - Direct 276 

0 Was Pro-Blend shipped to you by southern s ~••? 

2 
A No. We ~icked up the Pro-Blend. 

3 
G Who furnishes the truck? 

4 
A. We have our own trucks and we go to the mil • 

5 
~ Where is the mill located? 

6 
~ The mill is located on Hull 

7 
just before you qo into.Richmond. If anybody knows wher 

8 
the Hull Street Bridqe is, it is down at the bottom in e 

9 
lower part of Richmond. 

10 
0 Do you know what is manufactured at that 

11 
particular mill? 

12 
~ Only feed. 

13 
~ All riqbt. 

14 
A And supplement a~d dog food, but it is the feed 

15 
for various animals, not just cattle. 

16 
~ On the particular days relatinq to the two 

h, 
• 
i""" 

E 17 I: 

invoices you just mentioned of November 7, 1977, 
~ 

I 18 .. 
2 

9, 1977, what ~'ther products than Pro-Blend food suppl ent 
:1 

~; 

19 were picked up from the m~ll? 
J 
t 

i 20 c 

~ All of this is --well, I'll read some of t. 
t 

21 
Calf Developer, Silver Stirrup, Trophy Winner, 

22 
Pig Pellets, 38\ Supplement, which is a pig pellet, Coa sa 

23 
Dried Corn and Calf Mix. 

24 
~ What chemicals or nonfoodstuffs were picke up 

25 
from the plant on those days? 
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J. N. Boling - Direa~ 

A. None. 

Were the products that you purchaaa4 at the 

SOuthern States mill then trucked 41rectly to your place of 

buaineea in Smithfield? 

That is correct. 'lhe t.ruak goea to Riclmaon4, 

6 picks up feed and goes directly back to Smithfield. 

7 Bow waa the Pro-Blend SO paakage4 when you 

8 received it at the Southern St~te• mill? 

9 

10 

11 

12 

13 

14 

In the 100 pound bag that ve have aeen. 

Defendants' Exhibit No. 1 --

MR. DELIC: Do you have it? 

MR. HARRISs Looking for the baq? 

MR. DELE: Yea. Be haa CJOt it hare. 

15 BY MR. DELKa 

16 You have seen Defendants' Bxhibi t No. 1 previoual 

17 in the case? 

18 Yes • 

19 Is this a representative baq of the sort in 

20 which Pro-Blend SO is packaqed when Farmers Service picks it 

21 up at the mill in Richmond? 

22 ~ ~hat is correct. 

23 Bow are the bags closed or sealed? 

24 'they are sewn aero a a. 

25 Once Par.mars Service Company or ita employees 
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J. N. Boling - Direct 

1 pick up the•• ba9s at southe~ sutee·, exactly what 1a 4 ~ 

2 w~th them? 

3 A. '.rbey are brought back in anc! unloaded an4 

4 are put. in feed az:eaa that we have an4 stacked aocozoding t.o 

5 the type of feed that we have. 

6 
If it ia Pro-Blend., we put Pro-Blend t:o9athar an4 

1 mash ~ the various '\products are uaually -- w try to 

8 eaparate the pig feed versus the aov feed becau•e you 4o • ~ 

9 
want to make a mistake and get the wrong feed and qive 1 to 

10 somebody. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

An4 all of this time you indicated that you 

keep between a ton and a ton and a half of Pro-Blend on and? 

L Yes, air. Now, as I said, on 11/7 we 90t 

three tons, but at that time, you know, somebody miqht h ~• 

told Percy, "I'm qoinq to coma and pick up a ton,• or, • 

90in9 to be in Monday and pick a ton and a half up.• 

In fact, Dwiqht, on occasion, told us he is 90inq 

pick up a ton ao we miqht over-order, knowinq the next 

we were 

All right, air. 

And one time we miqht: have picked up three i:Ons, 

22 but. at the same t.ime we knew it waa goinq to move. 

23 The Percy that you referred to is Mr. Perc 

24 BUD41ey. 

25 L Yea, air. 
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J. R. Bolingr - Direct 279 

0. Be is an employee of PU'IIua Sezviae? 

2 
A. Manager~ 

3 
0. DwiCJht obvioualy ia Mr. DocJqett, i:he plaintiff? 

L Yea. 
4 

5 
0. The Pro-BleD4 ia stored in the &11118 bag or 

package as it ia received from Southern States mill? 
6 

7 
A. 'l'hat is correct. It 1• boUCJht in a package and 

8_ 
sold in that packa9e. We don't do anything other than aall 

the bag as it is marked. 
9 

10 
0 Do you personally recall having any part in the 

sale or delivery to Mr. DocJqett. on December 11, 1977, or 
11 

December 22, 1977, of the Pro-Blend which is evidenced in the 
12 

invoice• which are already in evidence? 
13 

I. '1'0 my recollection, it would be hard for me to 
14 

say. I might have loaded it and aomebody ela-. might have 
15 

loaded it1 I don't know. We try to catch a parson when he 
16 

0 • ... comes inJ whoever ia there always catches them, •o I can't 
• 17 Ill 
0 ... remember. 
N 18 a 
0 ... 
0 0. Other than unloading -- who loads the Pro-Blend 
; 19 z 

roi 
z on tbe Parmera Service truck at the mill in Richmond? 
z 
0 20 ,. 
c 
Ill 

ci 
u 

21 0 

A. Hum -- they have a crew of men there that 
c 

" z w 
II. 

22 
with a foreman, and J t is his job 1:0 take the loadinq •heat 

23 
an4 it comes down acroaa to the track and is loaded by a 

crew of about three or four men. 
24 

25 
~ So the actual loading at the Southern States mill 
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· J. N. Boling - Direct 

ia acaompliehed by Southern States employees? 

~ ~hat is correct. 

~ All right. 

L The·· driver of our truck is supposed to che k 

and make sure that if we 9e~ 20 ba9a of Pro-Blend, we ge 

20 bag• of Pro-Blend and not 19. I~ doesn't always ha 

~ Now, you described the loading of 

on the truck at Southern States mill. 

~ (Witness noddinq head affirmatively.) 

0. Who unloads the Parmera Service truck at 

Far,mers service? 

A. Hum -- my employees. Thera are usually fi 

six men at Farmers Service, employed by Farmers Serviae 

~ Are they authorized to open bags? 

A. No, they are not authorized to open a baq. 

~ · Do they open baqs? 

A No, they wouldn't have any oause ~ • 

when it is unloaded and -- not that I enjoy it 

anybody else, but usually t' 11 be out there or 

out there or all of us will be out there, usually someo e 

in a supervisory capacity that is there when it is unlo ded. 

0. To your knowledCJe, ~hat other handling ia de 

of these bavs in the process of reaeivinq them from ern 

Statea, unloading and storinq them in your place of bus ness 

and selling them to a customer? 

251 

280 



J. H. Boling - Direct 281 

A. That is essentially all that is done. 

2 0. Do you sell chemicals at your place of business? 

3 A. Yes, 1 clo. 

4 Q. Do you sell 'l'himet? 

5 A. 'Yes, we have sold Thimet. 

6 0. Where do you store Thimet? 

7 A. At another location in the warehouse. The 

8 chamicala and the feed are in two different locations. 

9 ~ Are these in separate enclosed rooms? 

10 A At that particular ttme, it was because we have -

11 this was in December and in December, chemicals -- unless they 

12 are. kept under heat will some chemicals will spoil or 

13 won't be usable. So what we have done is move many of our 

14 chemicals that are left over, all of them down to a truck 

15 qarage which is another section because that is the only 

16 place that we have a heater, and they are kept under heat 
0 .. .. 
:1 17 a: 

during the winter. 
0 ... 

... 18 
0 

~ Your general food storage area is not heated? 
0 .. 
0 

19 A. No. 

20 ~ Did you nave Thimet on hand in December of 1977? 

21 A No, we did not. 

22 ~ All right. 

23 ~ I miqht qualify that. There was Thimet in 

24 the store, but it waa not -- it is not Thimet 15. It is 

25 a seven and a half percent systemic and a seven and a half 
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J. N. Bolinq - Direct 

1 percent 'l'himet. It. has 'lhimet in it, 

2 It ia not even the eame composure, but aome of theae ch o.-.1 

3 that we put out have other produots in them when they ar 

4 made up. 

5 We didn't even know it ha4 it until this incident 

6 happened and we started looking through and we found th 

7 product, eo I want to be. completely honest. 

8 0. Where was that stored? 

9 A That was in a separate 

10 Of course, all the chemicals are, but it's got Th~et 1 it, 

11 but it also has another chemical which we haven't found in 

12 this analysis. 

13 ~ In other words, the tests that you have se n 

14 do not indicate the presence of this other chemical in 

15 of the materials that have been tested, the feed or the 

16 A. Right, or the other. 

I 17 
I 

0. Now, you offered samplea of Pro-Blend SO f 0111 
·~ 

18 your store or your own place of business for testing, d d 

19 you not? 

20 L Well, as soon as we heard about it we stop ed 

21 the sale on all the Pro-Blend we had left in there. 

22 Simmons came down and the samples from the bags that we had 

23 on our location were sent off. 

24 Q. To your knowledge, waa any contamination 

25 di•covared in any of the products which you had on hand , in 

253: 
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J. !t. Boling - Direct 2 3 

1 your place of business? 

2 No. In fact, after 'the teats aama back, we 

3 ware allowed to sell that feed. 

4 MR. DELE: I have no further questions. 

5 'l'BE COUR'l': Mr. Woodward, I gueaa you ..auld 

6 be next. 

7 

8 CROSS-EXAMrHATION 

9 

10 Y MR. WOODWARD 1 

11 Mr. Boling --

12 .L can I ask a question? 

13 '1'BE WITNESS z Do you need these for anything? 

14 MR. DELK: No, I don't plan ~ inttoduce them 

15 in~ evidence. 

16 TBB WI'l'NESS a Excuse me, I'm sorry. 

17 

19 Mr. Boling, I examined you yesterday. I don't 

20 tend to go over the same areas that we had covered in my 

21 xamina tion of you then. 

22 A. All riqht. 

23 Do you know the reputation of Mr. Doqqett being 

24 good farmer in Isle of Wight County? 

25 A. I do. 
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J. N. Bolinq - croaa 284 ... 

1 AD4 ia he? 

2 I. He ie. 

3 Does he ran a first-class far,ain9 oparatio 7 

4 In my ea~tmate, he does. 

5 MR. WOODWARD t I have no further question • 

6 ~'BE COURT·a Mr. Barris, do you have any qu a'tioDa 

8 EXAMINA'l'ION BY MR. BARRIS 1 

9 Mr. Bolin9, I may have llliaunderatoo4, but ou 

10 had invoices for Thimet. -- excuse me, Pro-Blend that yo had 

11 picked up on December 9, • 77, and November 7, '77? 

12 Yea. 

13 or maybe a couple days earlier? Did you ntion 

14 December 19til --

15 Well --

16 -- '77? 

17 Well, the invoice 1:hat -- you have the dat that 

18 Dwiqht picked up the first ton? 

19 MR. DELR : December 11th. E~cuae me. 

20 THE WITNESS : Well, t:he only thing- --

21 

22 BY MR. BARRISt 

23 0. You mean the firet time in December he --

24 He picked up on the 11th and I am keyincz to 

25 this on 12/9, that invoice. 
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J. N. Bolin9 - cro•• '285 

0. All riCJht. 
I 

But I went one more invoice baolt. 

lfoveber? 

'1'o Noveber. 

Well, how about the invoice --

I. Bum --

-- later in Deaember, of Decembar the 22n4? 

Bum -- on 12/lt -- exoa•a ae, I'm aorey. 

All right. 

On 12/19 we picked up two tons of Pro-Blend. 

0. Yea. 

Which was actually delivered probably the 17th, 

but I'm aayinq, 'these invoices come about four daya after 

we piok up the feed. 

I. The reason I don't have that. other copy iii that 

once we check it and make sure we reaeive4 it, we destroy 

that copy. 

Well, do your recorda reveal that Mr. Doggett. 

picked up two tons on December 22nd, thouqh? 

I have those invoices here. 

0 Yea. 

A. 12/22 he picked up one ton of Pro-Blend, and 

on --

All right. 
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J. R. BolinCJ - cross 

A. That vas t:he t:.ime he picked up on.e ton be re 

2 that:. 

3 0. Now, that waa evidently Pro-BleD4 'that. yo ba4 

4 picked up in Richmond on the 17t.h? 

5 L Thie is correct. 

6 G Pretty quick turnover? 

7 A. Rlqht. 

8 You get Pro-Blend in an4 it appears that • 

9 Dogqett might have been one of your biggest customers 

10 far as Pro-Blend was concerned? 

11 A. Yes, air. 

12 0. ne picked up just. aa much as you were g-et lACJ 

13 from Richmond, riCJht? 

14 A. We tried not to have him come down and pi k up 

15 10 baqs or 20 bags. 

16 0. J3u1: it does appeu: he was buyinq just abo 
0 

1: 
• 17 

Ill: 
:0 

the Pro-Blend you were getting from Richmond? 
... 

I 

18 \ .. 
•0 

A Well, no, not -- I mean, I still 
I~ 
10 .. 19 
~~ 

customers, but he waa one of the larger users of the P o-Blen • 
,Ill 
·Z 
'Z 
0 20 ,.. 
oC 

0. Well, for instance, I see on the 19th or 
ID 

:ci 
u 21 D 

thereabouts of December, you pioked up 40 baqa. 
;< 
~ l: 
{Ill 
IL 

22 A. Right. 

23 0. And on the 22nd, he picked up 20 bags of at? 

24 A. Right. 

25 0 So be was a pre~ty bi9 customer? 
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J. H. Bolinq - eros• 

A. RiCJh~. 

~ Would you youreelf have picked up the Pro-Blend 

in Richmond or did you say that: was Mr. Hundley.? 

A. Well, I try not to pick up the material, but I 

have on occaaion gone up there and picked it up. But ! don•t 

recall whether I picked this up. 

0 You don't recall? 

A. Rlqh~. 

0. In any event, while you did pick ii: up, you 

are familiar with the smell of Thimet, aren't you? 

A. Yea, sir. 

0. Have you aver 81Delled any Thimet around that 

plant or in any bag that you picked up from t.he plant., from 

the mill? 

A. No. I went i:o the mill and went up through the 

whole mill with the plant manaqer. I couldn't -- I didn't 

detect any 'l'himet • 

0. I believe you said that ~a only thing at the 

mill is food products? 

A 'to my knowledqe. 

~ No chemical•? All the thinqs you mentioned in 

a hurry, and I wasn't able to write them down, but all of 

those, is there a chemical in there that you picked up at' 

the mill? Pig Pellets? 

A We are not allowed to haul chemicals when we 
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haul feed. 

'.rhat ia unlawful, as a matter of faat? 

It is unlawful. Bven if I instructed ~· ck 

~ leave the mill and qo to the warehouse whiah :I.e on 

ot:~r side of Richmond and pick up_ehaaicals, 

would not put them on the truck. 

Getting to the samples 

you present when that waa done? 

I. The samples? 

0. Yea. 

A. Hum -- I 1m not sure. I miCJht have been , b t 

I'm not sure. 

0. I know you were greatly concerned at that 

with the situation. 

A. Right. 

Do you recall Mr. Simmons cominq to the sto e 

to qet those samples ~ed~ately after? 

1L I can • t recall whether, you know -- I think I 

was, but I'd hate to --

Well, the samples that were taken 

Go ahead, excuse me. 

The 3S.ples that were taken from the Pro-B end 

in your ·store came from part. of t.be Pro-Blend that you d 

picked up or .had hac! picked up in Richmon~, ian' t t:hat cfrreot 

A. 'l'hi& ia out of the same lot t:hat tnt picked rP· 
~ 259 
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J. N. Boling - cross 289 

0. When you aay the same lot, that is food that 

2 would have been packaqed at. the same time an4 put into baCJ• 

3 and would be from the same mixture an4 lot at i:ha mill? 

4 MR. WOODWARDt Well, Your Honor, I think he 

5 is askinq Mr. Bolinq aomethinq he can int:ro4uce 

6 through his own witneaaes. Re ia aakinq Mr. Boling 

7 questions aa 1! he were running Southern States in 

8 Richmond. I don't think it ia proper. 

9 THE COtJRTz If Mr. Bolinq knows it came from 

10 a aertain lot, he can say. If he didn • t --

11 MR. WOODWARD a If he didn't ••• the manufacture 

12 of it:, there ia no way in 1:he world he aould say. 

13 

14 BY MR. HARRIS: 

16 All right, sir. 

16 I can't testify that I distinctly know that it 

17 came from t:bat lot. They make it in certain lots. 

18 Yes, but all of these baqs that you had were 

19 the same lot. nlllllber, were they not? 

20 A. This is correct. 

21 All right. 

22 I didn't aatually make it. 

23 Do you know that lot number or do you have a 

24 reaorcl of it --

25 No. 
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J. N. Boling - croaa 210 

1 G -- yourself? All ri9h~. 

2 become aware of the problem at Mr. Do99ett • a fana? 

3 A. I'm pretty sure it waa on 'tUesday, i:he 10 • 

4 g. In other words, the day after? 

5 A. Yes. 

6 ~ The day after it happened? 

7 A. The day afterwards. I believe that I apok with 

8 htm on Wednesday. 

9 0. I'm sorry, you spoke -~ 

10 I. I spoke w1 th Mr. Doq9ett on Wednesday cone rning 

11 it. 

12 ~ Did you have occasion to came down to Mr. 

13 Doggett's operation? 

14 A I apoke with Dwiqht on Wednesday to find o t, 

15 you know, what I could do, to find out what the problem waa. 

16 At that time we didn't know what it was, and he told me tha-t 
1:11 .. 
"' 
• 17 ill 

~ 
we weren't concerned any and he didn't know what it waa, and, 

N 18 
1:11 
C) 

you know, don • t worry about it. 
"' C) 

i 19 I: G Did you suspicion a 

20 A. No. 

21 0 -- chemical? 

22 L At that t~e I don't think anybody suspia ned 

23 anythinv. 

24 0. Well, when you went to the farm, Where di yt?U 

25 qo? 



J. N. Boling - eros• 291 

A. When I went ou1: to 1:he fazm, it was on Monday. 

2 Q. '!hat would have been dle 16th? 

3 A. '!'hat: would be the 16th. 

4 0 Who were you with? 

5 A. Herbert Jones ha4 come by. I told Herbert that -

6 
well, I wae alck at the time. Anyway, I had a terrible aolc!, 

7 
but I to14 Herbert I hadn't been out 'there and I wanted i:O 

8 
go. Be sai4, •well, come on an4 we'll qo together. • 

9 0. Do you recall about what time of day? 

10 
A About around lOtOO or 10a30. 

11 
0. It doean 't matter, but who was at the farm when 

12 
you were there? 

13 
A Little Dwiqht, I think, vas there. 

14 
0. All right. 

15 
I. I'm no~ sure whether it was Dwight waa there --

16 Senior waa there or not, I'm not sure. 
0 
~ 

"' • 17 II 
0 

C Did you look around to see what you oould see? 
II. 

" 18 0 
0 

A. Well, I was more or less mt.kinCJ the courtesy 
"' 0 

; 19 z call to see if I could do anything for them, and Herbert --
aoi 
z 
z 
0 20 )o. 
c {l Did you? 
a 

0 
u 21 a A. Hum --
c 

" z 
Ill 
a. 

22 ~ Did you look in the small area where the 

23 Pro-Blend was stacked? 

24 A. I did. 

25 0 Did you find a great number of bage there? 
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20 

21 

22 

23 

24 

25 

J. N. Bolinq - cross 

A. ~ere were a number of bags on the floor. 

Did you etir IIGIBe of them up or move any of 

them? 

I dic!n 1 t personally. You bad tea'tillony th t 

Mr. Jones picked up some bags. 

Did you see him do that.? 

I. I 414. 

Were you ~ere when he smelled the 1'hilllet n 

the ona bag? 

A. I was. 

In stirrinq up the baqs, did you atir up a y 

mice or anything like tha~? 

I didn't see any mice. 

Did you notice any 'l'himet boxes or baga? 

A. There vas one box of Tbimet. in the baak po tion 

of the -- where they stored the Pro-Blend. 

Did you have oecasion to look in the box? 

A No, I don't -- at that time, other than -- you 

have qot to piece it all together, but at that time I a 

don't think he actually tbou9ht it was Thimet. Be had 

amelled offensive odor in a b&9, and ·we sent it off to 

analyzed, but I don' t think 'the connection between -- I 

4idn' t look in t:he box, and Mr. Jones didn 1 t either. 

But even today, after that, even t:houqh yo 

didn't suspicion Thimet and nobody alae 4!4 riqht at 
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0 • ... 
• 17 Ill 
0 ... 

" 18 
0 
0 ... 
0 

; 19 z 
IIi 
z 
z 
0 20 ,. 
c 
CD 

0 
u 

21 a c 

" z 
"' G. 

22 

23 

24 

25 

J. N. Bolinq - Cross 

point, you hlDember that you aav the Thiaet box, righ~? 

0. 

Yea. 

All rlqht. Bow close vaa that to t:he Pro-Blend? 

I think it vas probably 30 feet. 

30 feet? All in one roaa there --

That is correct. 

- where the Pro-Blend ia 

Riqht. 

-- stored? Do you consider it qood far,ming 

practice, sir, to store chemicals such as T.himet next to 

the Pro-Blend --

MR. WOODWARD 1 Your Honor, I --

BY MR. HARRIS: 

food supplement? 

MR. WOODWARD: I object to that question.-

MR. HARRIS t You asked --

MR. WOODWARD: Not that 'l'himet was stored in the 

back. '!'here was a 'l'himet box that Mr. Jones testified 

yesterday had 6 inches of dust on it. Be hadn't 

inquired of him. Be is uyinq to impute the Thimet 

box with the dust on it. I object to it. 

MR. HARRIS: Whether it had 'lhimet or not, 

that ie up to the jury to 4ai:enaine. It 1a a 'l'himet 

box. 
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5 

J. N. Bolin9 - Cross 

THE COURTs I '11 allow him to anawar the 

queetion. 

THE WI'l'NESSr RePeat the question. You 

confused me. 

6 BY MR. BARRIS: 

7 Whether you consider it good practice of a 

8 farmer to store a chemical as powerful. as poison, you mi ht 

9 say, as Tbime1: in the same area where food supplement is 

10 at.ored. 

11 If there was Tbimat in that box, it wouldn' 

12 be a qood practice. 

13 0. All riqht. 

14 A. I can't attest to whether there was Thimet n 

15 the box or not. 

16 ~ It dldn't have 6 inches of dust on it, did t? 

17 To my recollection, I cannot say whether it 

18 di4 or didn't because, as I said, I noticed the box, but I 

19 didn't go back to the back of the building to look at th 

20 box. In fact, I don't think either one of us did. We re 

21 more interested in the baqs. 

22 o. All riqht. 

23 

24 

25 

My wife says I don't notice the dust at ho 

MR. HARRIS 1 That is all I have. 

sir. 
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J. N. Bolin9 - Cro•• 

THE COOM't Ia that all tor this witness? 

MR. WOODWARD 1 I have no further que•Uou. 

'1'BB COUR'l' t '1'lumJt you. 

(Wi tnesa waa excused. ) 

MR. DBLK: Your Honor, t:hat i• all the 

witneasea that Parmera Service Ccmpany intends to 

present today. 

TBB CODR'l' 1 Parmara service Company reate? 

MR. DELKa our caae ia rested. 

'l'BE COURT1 All right, Mr. Barris. 

MR. BARRIS: Call Mr. Groseclose. 

Can we delay any motions that we miqht have 

at thia time on behalf of Southern States? I'm not 

sure I would have any, bu1: I Cion ' t aee any need of --

!'BE COURT: All right. 

MR. BARRIS1 Is that all right with you, Tom? 

THE COURTs Watch your step. 

MARK R. GBOSECLOSB, called as a witness on behalf of 

Southern States Cooperative, Incorporated, having been first 

4uly sworn, was examined aDd testified as follows s 

DIRECT BXAMINATIOH 

BY MR. BAlUtiS: 
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M. R. Groseclose - Direct 

1 Mr. Grosecloaa, would you atate your name, pleaa 

2 

3 

4 

5 

6 A. 

7 

8 

Mark R. Groaealoae. 

Your address? 

2033 Wrens Nest Road, Richmond. 

Your occupation? 

Manager with Rollins, Orkin. 

What is Rollins, Orkin? 

Well, orkin Exterminating Company. Orkin 

9 Exterminating Company is owned by Rollins, Incorporated. 

10 Your educational backqround, please? 

11 BS degree in marketinq at the University o 

12 'l'anneasee. 

13 Mr. Groseclose, aa manager in Richmond of 

14 Orkin operation, did your fir.m have occasion for 

15 in 1977 to have a contract with Southern States? 

16 Yes, sir. 

17 Did that concern the mill 

18 Yes, sir. 

19 0 Their food operation there? What was the j b 

20 of Orkin to be? 

21 A. It was a monthly pest control service. 

22 Mr. Groseclose, at my request, have you ied 

23 and determined whether or not Orkin uses Thimet in any o 

24 ita pesticides, pest control? 

25 A. Yes, sir. I researched o~ sources and I found 
~ 
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M. R. Groaealoae - Direct 297 

1 that we do not have Th~et available as a chemical for use. 

2 MR. BARRIS: Answer counsel, pleaaa. 

3 MR. DELR: I have no questions. 

4 MR. HARRISs Mr. Groaealoae, 'thank you 

5 very much. 

6 THE COURT : Mr. Woodward. 

7 MR. WOODtfARD: I have qot several. 

8 MR. HARRIS: Excuse me. 

9 

10 CROSS-EXAMrNATION 

11 

12 BY MR. WOODWARD 1 

13 ~ Do you use any phosphates? 

14 A. we use orqano-phoaphatea, yes, sir. 

15 ~ You do use orqano-pboaphates? 

16 A. Yea, sir. 
0 

"" ... 
ll 17 IIC 

G That is a poison? 
0 
II. 

N 18 0 
A. Yes, air. 

2 
0 

, 19 z ~ That is part of the qeneral orqanic phosphate 
IIi 
z 
z 
0 20 ,.. 
c 

qroup, is it not? 
Cll 

0 
u 

21 Q 
A. Yes, sir. 

c 
Ill 
z 
Ill 
~ 

22 ~ And you usa that in the Richmond plant? 

23 L Hum -- in our office, in our -- yea, sir. 

24 MR. WOODWARDr 'J.'bat is all I have. '!'hank you. 

25 
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H. R. Groaeclon - Raclinot: 

RBDIREC'l' 2XAMDlA'l'IOR 

BY MR. BARRIS: 

0. You use that at the mill, food mill? 

A The orqano -- one or two, possibly, of the 

chemicals that were used would have been organo-phosphate • 

~ But not ~htmet? 

No, sir. 

THE COURT: Any other question• for this 

witness? 

MR. WOODWARD: No, I have no further que•tio •· 

'l'BE COUR'.r s Do you naed this wi tneaa any 

further, gentleman? 

MR. HARR!Sa Not for me. Re may be excused. 

lie was on his way to Atlanta this morninq. 

MR. DELK: No, sir. 

MR. WOODWARD: I have no objection. 

'l'HE COURTs You may be . excused. Thank you. 

(Witness t~s.excused.) 

'l'llE COURT-: Call your next wi tnesa. 

MR. BARRISt Mr. Chaney. 

23 RONALD B. CHANEY, called. as a witness on behalf of 

24 Southern Stat:ea Cooperative,· Inco~pora~ed, having been f rat 

25 duly sworn, was axmuned and testified ae followaa 
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R. B. Chaney - Direat 299 

DIRECT EXAMINA'l'ION 

2 

3 BY MR. BAltRIS t 

4 Mr. Chaney, would you state your name, air? 

6 Ronald B. Chaney. 

6 Where do you live? 

7 A. 2 Lee Avenue, Highland Sprinqs, Virginia. 

8 What is your oaaupation? 

9 I -~ the manager of Terminix Engineers. 

10 What is Terminix Enqineers? 

11 We are pea~ ooni:rol, axterminatin9 company. 

12 Your educational background? 

13 A. High school. 

14 How long have you been manager of the Ter.minix 

16 in Richmond? 

16 llum -- 14 months. 

17 1-'..r. Chaney, at my request, did you -- excuse me. 

18 Have you checked your recorda to see whether or not 'l'erminix 

19 had a contract with Southern States in Richmond in regard to 

20 pest control at the Richmond mill? 

21 A. Yea, sir, we do. 

22 ~hat is the food operation part? 

23 '!'hat ia right. 

24 Did you find that you did have such a contract? 

26 Yea, air. 
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R. B. Chaney - Direct 00 

0. 'l'hat was during the year 1977 or since? 

2 A. Yes, air. 

3 0. And prior to 1977? 

4 A. Back to 1972. 

5 0. Mr. Chaney, at my -request, have you 

a records and studied this to determine whether or 

1 is used in any of the products that you use, that Term! ix 

a uses for peat control? 

9 Yes, I have. 

10 Is Thimet used in regard to any pest con 1? 

11 A No, it is not. 

12 MR. HARRIS a '!'hank you, ~fr. Chaney. 

13 Answer these gentlemen. 

14 

15 CROSS-EXAMINATION 

16 

17 BY MR. WOODWARD: 

18 0. You do use the orqanic phosphate qroup of 

19 chemicals, don • t: you? 

20 A. Yes. 

21 :~ That is a poison? 

22 A. Yt s, it is. 

23 0. Ir.: a~.dition to what you do, people from tim to 

24 time do their own work in extermination of peats, don • t hey? 

25 MR. IlARRISr Well, people may, but I 
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R. B. Chaney - Cross 301 

THE COURTz I don't ·Jcnow if he's in a position 

2 to know unless he had seen evidence of it. 

3 

4 BY MR. WOODWARD: 

5 0. You don't know whether Southern States used it:a 

6 own chemicals themselves in rodent or peat control? 

7 MR. HARRISs Of course he doesn't, Judqe. 

8 TBE COURT: Be may. 

9 MR. IIARRIS: That is not a permissible question. 

10 THE COURT: He can answer it yes or no. 

11 

12 BY MR. WOODWARD: 

13 0. Do you know whether they do or do not.? 

14 A. I do not, but to my knowledqe, they do not. 

15 0. As I understand, Orkin was qoinq to work there 

16 and you were d.oinq some work there? 
0 .. .. 
:IE 17 Ill: A We would have worked·--
0 ... 

... 18 0 ~ You and Orkin? 
::! 
0 

; 19 z ~ That I don't know. We were doing same work. 
w 
z 
z: 
0 20 ,.. 
c t·::R. WOODWARD : Thank you very much. I have 
ID 

0 
u 

21 a no further questions. 
c 

" z: 
Ill 
~ 

22 1-'.R. HARRISt Thank you, Mr. Chaney. 

23 .TDE COURT: Can this witnasa·be excused, 

24 qentlemen? 

25 MR. tfOODWARD: As far as I am concerned. 
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R. B. Chaney - Cross 

MR. BAltRIS: Going baak juat one minute. 

RBDIRECT EXAMINA'l'IDR 

BY MR. BAltRIS: 

'there is no 'l'himet uaed ·in any product that you 

use for ex~er.mination? 

A. No, air, none purchased nor used Thimet. 

MR. HARRIS1 All right. 

THE WI'l'NESS1 Am I excu8ed7 

THE COUR'l' & Yea, sir, you are axauaed. 

(Witness was excuaad.) 

THE COURTs Call your next witness. 

MR. HARRIS 1 Mr. Morgan. 

GEORGE D. MORGAN, JR. , called as a vi tneaa on beha f 

of Southern States Cooperative, Incorporated, having bee 

firat duly sworn, was examined and testified as followss 

DIRECT EXAMINATION 

BY MR. HARRISa 

Mr. Morgan, would you state your name, plea a, 

air? 

A. George D. Morgan, Jr •• 
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G. D. Mor9an, Jr. - Direct 303 

1 0 Your address, pleaee, air? 

2 
A. 6213 '!'brae Chopt Roa4, Richmond, Virginia. 

3 
0. Mr. Morg-an, wha't le your occupation? 

4 
A. I aa a bag manufact:urar. 

5 
0. Do you have a contract anc! have you had fo~ 

6 
some years to furnish baqa for Southern States produa~•? 

L Yea, air. 
7 

8 
0. Do you furniab a ba9 -- I am going to show you -

9 
do you furnish and manufacture, 1 miqht eay? 

10 
A. What did you say? You '11 have to apeak up 

just a little, if you will, please. 
11 

~ All riqht. 
12 

13 
A My ears are vetting old, too. 

0. Where is your plant located? 
14 

A. In -Richmond. Belleville and Moore Street, 
15 

West Ricbtaonc1. 
16 

0 • ,.. 
~ 17 Ill 

0 Por how many years have you furnished ba9a to 
0 ... 

Southern States? .. 18 
0 
0 ,.. 
0 

; 19 z 

A Since sometime during WOrld War II. 

IIi 
z 
z 
0 20 .. 
c 

0. I am holding a bag in my hand. Do you raaoqnize 
Ill 

0 t.hat? 
u 21 Q 
c 
IJ z 
w 
Do. 

A. .Yes. 
22 

~ Did you manufacture that baq? 
23 

A Yes, sir, that is our little trademark down 
24 

there on the corner. 
25 
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G. D. Morgan, Jr. - Direct 

0. That is a loqo, M-V? 

~ Would you describe the procedure of manufa 

theae bags from the time that you get the material, whe e 

you get the material and right on up to the time that 

distribute ~at to Southern States? 

A. This baq is made from woven polypropylene 

It is manufactured by Nashville Mills, Nashville, Alab a. 

They are a subsidiary of Plymouth Company, and, in turn 

they are a subsidiary of one of the biq oil companies. 

0 All riqht. 

~ They are the only manufacturers of this 

particular piece of cloth. 

~ Is this an oil-based product? 

A. Yes. 

~ How does that came to you, that material? 

A We buy this material in truckload lots alo 9 

with other materials from the same mill. It comes in 2 000 

yard rolls that have about 10 bolts put on there per ro 1. 

~ All riqht. 

A We put it on a rather large printing press which 

cuts the material, prints the mat.erial and folds the ma 

wronq side out. It would be like this and comes to the store 

We then sew this bag,aqain wrong side out, natura 

It then goes to a turninq machine that turns the 
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G. D. Morgan, Jr. - Direct 305 

1 out. It then goaa to the baler an4 is baled, wrapped, tied, 

2 ready for ahlpmen~. 

3 And at that time when li: oomes in, when it goaa 

4 out, thai: material, has it ever been used before? 

6 Never been used before. 

6 Are these baqa aver reused by Southern States? 

7 Not to my knowledge. 

8 Do you ever have them come back in and clean 

9 them ·up and ship them anywhere? 

10 No, sir. 

11 In your production, is there ever any reason to 

12 use Thimet, a chemical, Thimet? 

13 ~ I don't even know what it is. 

14 ~ Any chemical• at all? 

16 A No, sir. Just the ink is the only -- I don't 

16 know whether you call prin~in9 ink a chemical or not. 
0 • ... 
• 17 Ill: 
0 

~ Do you know what that is made of? 
... 

.. 18 0 
0 

A. It is an oil-based ink. 
... 
0 

; 19 z ~ And you put that on the bag? 
roi 
z 
z 
0 20 >-c A That is riqht. 
II 

0 
u 

21 Q 
c 

MR. IIARRIS: I'd like to introduce that, 
" z 
w 
Q, 

22 Your Honor. Well, we have one. 

23 THE COURT: Do you want -- well, I think 

24 counsel stipulated that this baq was the same as 

25 the Exhibit -- what is ~a~ number of that Exhibit? 
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G. D. Morqu, Jr. - Direct 306 

1 '1'BE CLERK 1 No. 1. 

2 '1'BE COURTs Plailli:i~f or Defendant Ro. 1? 

3 Mr. WOodWard, will you atipulat:e thi• bag be. has 

4 been referring ~o is the same type of bag? 

5 MR. WOODWARD: Looks to be the same u the 

6 one that waa introduced by them yesterday. 

7 '1'RE COUR'l'a 'l'hat is atipulat:ed, gent:laaen. 

8 All right. If you want it in, I'll let it in, Mr 

9 Harris, but we already --

10 MR. DELICt I a9ree because uaed 

11 they vot from Mr. Harris, and I presume he got. al of 

12 them from the same place. 

13 'l'BE COUR'l': All rivht. ADewer theee 

14 qentlemen, •tr. Morvan. 

15 
MR. DELKz I have no question&. 

16 
0 

~ 
:IE 17 IIC 

CROSS-EXAMINATION 
0 ... 

H 18 0 
0 ... 
0 

19 
BY MR. WOODWARD : 

20 
~ Mr. Morgan, just one brief question, pleas • 

A. Yes. 
21 

22 
~ Do you have any mice or ~ats at your plant 

23 
A. I would think perhaps we do. 

24 
0 Do you control them chemically? 

25 
A. Not tn the plant that I know of. We have 0 kin, 
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G. D. Morgan, Jr. - CZOa• 07 

1 I believe, on some sort of a contract:. While I am not a 

2 thousand percent aure of where he works, we have a cafe~eria 

3 aDd we are careful to see that he handles that an4 vbere else 

4 he may go, I don't know. 

5 That is really not part of your responsibility, 

6 though, is it? 

7 Not personally, no, air. 

8 In fact, you are head of Morgan Broi:here Bag 

9 Company, are you not, sir? 

10 A. That is riqht. 

11 MR. WOODWARDs That. is all I have. Thank you. 

12 THE COUR~: Any other questions, gentlemen? 

13 Mr. Morqan may be excused, qentlemen? 

14 MR. WOODWARD• Yea, he can as far as I am 

15 concerned. 

16 THE COURT: Mr. Harris? 
0 .. .. 
• 17 1¥ 

MR. HARRIS: Yes, sir • 
0 ... 

" 18 0 

THE COURT: Mr. Morqan, you are excused. 
0 .. 
0 

19 Watch your step qoin9 down. 

20 
(Witness was exaused.) 

21 
'l'HE COURT a Next wi tnese • 

22 
MR. HARRIS: Dr. Poley. 

23 

24 GERALD POLEY, called as a witness on behalf of Southern 

25 States Cooperative, Incorporated, havinq been first duly 
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G. Poley - Direct 308 

aworn, was exmr.ined and testified as followss 

2 

3 DIRECT EXAMINATION 

4 

5 BY MR. BARRIS: 

6 Dra Poley, would you state your name, pleas , 

7 sir? 

8 A. Jerry Poley. 

9 All riqht. 

10 Garalc1 Poley as g! ven. 

11 Where do you live, sir? 

12 In Richmond, Virginia. 

13 Give us your address. 

14 909 Ryder Road. 

15 How old are you, sir? 

16 I am 39. 

17 Dr. Poley, where are you employed? 

18 Southern States Cooperati, ·e. 

19 In what capacity? 

20 Manaqer o! research and technical services. 

21 Research and technical services? 

22 That is right. 

23 Is your office in Richmond? 

24 Yes. 

25 Are you a chemist? 
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G. Poley - Direct 309 

A I am a nutritioni~t. 

2 A nutritionist? What is your educational 

3 background, please? 

4 ~..R. WOODWARD: I'll concede he is a nutritionist: 

5 qualified as such. 

6 

7 BY MR. HARRIS: 

8 Did you have occasion to look at a bag that 

9 was presented to you or that you saw at the Virqinia State 

10 Laboratory, a Southern States baq, Pr:>-Blend baq? 

11 Yes. 

12 Did you have occasion to look at the aewinq marka 

13 on the top of that bag? : 

14 A. Yes. We studied it there. 

15 
Q. Did you come to a detern~ination as to whether 

16 or not that bag had been sewn either once or twice? 
0 • ... 
• 17 Ill 

A Well, it's difficult to see exactly what the 
0 ... 

.. 18 0 

situation would be, but it looked as if it had been sewn once. 
0 ... 
0 

; 19 z 
~ one time and not resewn ~t any time, right? 

IIi 
z 
z 
0 20 ,. 
c 

~ 1 don't think it was. 
D 

0 
u 21 0 

n Are you familiar with tha chemical Th~et? 
c ., 
z 
Ill 
G. 

22 
A Only as we learned after this case had come up. 

23 
MR. HARRIS~ That is all I have. Thank you. 

24 

25 
CROSS-EXAMINA'l'IO!t 
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G. Poley - Cross 

1 BY MR. WOODWARD~ 

2 Dr. Poley, you indicated it wa• difficult 

3 deter.mine whether it had been sewn once or twice. I~ ia a 

4 possibility it had been sewn twice, isn'1: ~1:? 

5 MR. IIAlHliS: Well , possibility. 

6 

7 DY MR. WOODWARD: 

A. 

Q. 

It is 

It woul'l be difficult to determine. 

It is difficult to determine how many ttme it 

8 

9 

10 

11 

12 

13 

14 

15 

has been sewn, isn' t 1 t? 

A. 

0. 

or twice? 

A. 

Right. 

~eally -:lon•t know whether it's been sewn o oe 

Thut could have been determined, thouqh, b 

16 looking at it in a microscope. Maybe you could determi e. 

11 ~ You didn't perform that test of it, thouqh 

18 did you? 

19 

20 

:to. 

;xe you familiar as a r..'ltritionist - and ery 

21 frankly, I don't kno¥: what a nutritic~niat is -- but as 

22 nutrit-ionist, are you familiar with the composition of he 

23 feed supplement Pro-~lend? 

24 

25 

A. 

0. 

Yes. 

Hhat are the components of Pro-Blend? 

281. 
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G. Poley - Croaa 311 

1 A. Oh, it would contain processed 9rain bypro4uct•r 

2 
it would cont:ain dlcalciUJll phosphates' it would contain 

3 calcium aourae, vitamin source, eali: -- hum -- 'bhat. wou14 be 

4 
about what it ~ulc!l contain. 

5 0 There are a number of components in Pro-Blend 

then? 
6 

7 
A Those that I enumerated on. 

8 
0 Soy bean meal ia one of them is it not? 

9 
A That is right. 

10 
0. Does Southern S1:atea manufacture eoy beans o:.: 

11 
do they buy them from somebody who raises them? 

12 
A. We do not manufacture soy beans. 

13 
0 so that comes into your plant from an external 

source? 
14 

15 
A It comes in from soy bean processors that 

16 
proaesa soy for the veqetable oil and for the meal that goes 

0 
~ ... 
• 17 IX 

into the animal food aha in. So you have material qoinq in 
0 ... 

the animal and human food chain. .. 18 0 
0 ... 
0 

; 19 z 

0. So you buy soy beans, aoy bean meal from 

..; 
z 
z processors? 
0 20 ~ c 
Ill 

0 
u 

21 0 

A. Right. 
c 
CJ 
z 
Ill 
ct. 

22 
~ And soy baana, of course, are grown and raia~~ 

on a farm? 
23 

l. Yea. 
24 

25 
~ Soy beans are raised aa peanuts are raised? 
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G. Poley - Cross 

Yes, I know what you are saying. 

And then I believe there is also eomethinq 

bran, wheat mic!~linqs ·or bran, a common component? 

A That 1• right. That comes from millinq flo 

and it is one of the materials that is lef~ after the fl ur 

is milled. 

Where does that come from into your plant? 

From flour mills. 

Shipped to you? 

That ia riqht. 

I assume because of the hundreds of thousan a 

of bags that you-all manufacture that you buy soy bean m al 

tn bulk and you buy wheat middlinqs or bran in bulk? 

A. That is true. 

there? 

I. 

0 

A. 

t~at else goes into it? Molasses, is that i 

It could be in some, but very little molasse • 

v~ere do you qet the molasses from? 

People in the suqar cane processinq business 

process suqar. 

~ That comes to you in bulk, also? 

A That is riqht. 

And is external to your plant? 

Yes. 

I believe you stated d!calcium phosphate. 
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G. Poley - Cross 313 

A Tba. t is true. 

2 ~ Where do you 9et that fraa? 

3 & That comes from people that are in the businaas 

4 of processing dicalcium phosphate. 

6 0 In that particular case, I think it is an 

6 internal product? That is an intern~l product? 

7 A. I think so. I'm not --

8 0. That is produced in bulk? 

9 A. Yes. 

10 0. Then there are other mineral feed oamponente? 

11 A. Yes, as I have outlined. 

12 0. ~lhere do you get the additional t:hinqs from? 

13 External to your plant? 

14 A That is right. 

15 ~ Manufactured by others and shipped to you in 

16 bulk? 
0 • ... 
• 17 CK 
0 

"' 
A. Yea. There are some things that are shipped 

N 18 0 
0 ... in paper bags. For example, vitamin supplies are shipped in 
0 

, 19 z paper bags and some of the trace mineral supplies are shipped 

20 in paper baqs. All the materials that we receive, whether 

21 they are in bulk or in paper bags, are sampled at the plant. 

22 ~ Dr. Poley, with the exception of dicaloium 

23 phosphate, Southern States gains from other external sources 

24 component parts which are used in the manufacture by Southern 

25 States in Richmond of the Pro-Blend feed supplement? 

284 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

' \ 24 

25 

G. Polev - cross 

A. That is true. 

MR. WOODlfARDe '!'hat is all I have. '!'hank u., 

Dr. Poley. 

REDIRECT EXAMINA'l'IOH 

BY MR. HARRIS: 

0 Dr. Poley, do you usa a policy on quality c ntro 

when .the p~uct comes into the plant, the mill? 

A. Yes, sir. 

0 t~at is that? 

A 1"7ell, al.t of the materials that we receive 

sampled prior to beinry admitted ~o the plant. Then a s 

is then retained from the mill for 90 days after we 

it. Some of these sar.tplea go beyond that, but all mater ala 

are sampled so that we have a complete log of what we 

received. 

In addition to that, - sample all the matcu:iala trt 
we ship so that we have a complete log of everythin9 that we 

ship. 

~ And at any time in this sampling was there ny 

Thtmet or Phorate in any food product? 

A. No, there wasn't. 

MR. HARRISs '!'hat is all I have. i'hank you 

air. 
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G. Poley - Redirect 

1 MR. WOODWARDa Do you have any questions, 

2 Mr. Delk? 

3 MR. DELK: No. 

4 

5 RECROSS-EXAMINATION 

6 

7 BY MR. WOODWARD: 

8 Dr. Poley, you take a sample from a batch, do 

9 
you not? 

10 Yes, sir, it is probed accordinq to the practices 

11 that are outlined by good manufacturing practices. 

12 Such as if a ton of bulk material comes in, 

13 you take a sample sufficient to be tested in your lab? 

14 That is right. It ia a representative sample 

15 
taken throughout it. 

16 0. That is r.ot in the entire load, however, is .f.t? 

17 It is representative of the load as the result 

of the probing device and the method thai: we use. It would 18 

be representative of the load. 
19 

o. Somethin~ can get 
20 

21 
analysis, however, can it not? 

fa ton of hulk material, that 22 

23 n. I don •t t~~-ink so. 

24 
You don't? 

through your quality control 

If you just taie a sample, 

is possible, isn•t it? 

A. If it were evenly distributed, it would be 25 

286 

say, 

315 

/ 
I 



G. Poley - Recross 16 

diffio11lt:• 

2 Suppose it. ia not evenly distributed? 

3 It would be by the time it qot into the 

4 because the result of the mixing and batc~nq and that or~ 

5 of 1:hinq does qive you an even distribution. You would not 

6 have a hot point because this material is blended in a ton 

7 mixer. It would be very difficult for all the material 

8 qo through the system and only come out -- in fact, it 

9 impossible. 

10 It is impossible? 

11 Yes. For all the material 

12 ayst.em and come out all in one concentrated material. 

13 You don't know whether some has qotten int 

14 o'ther bags besides one baq or not, do you, Dr. Poley? 

15 A. I think that.you can conclude that some thin as 

16 toxic as Thimet certainly would have given 

17· ~ My question to you is that you don't know, 

18 do you? 

19 A. I have not heard that ar1y got into other ba s. 

20 0. Again my question: you do not know? 

21 A Well, that is my answer. 

22 ltlR. noonNARD: That is all I have, Dr. Pole • 

23 MR. DELR: I have no questions. 

' \ 24 \ 
THE COOR'::"% May the doctor be excused? 

\ 
25 MR. HARRIS: Yea, sir. 
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G. Poley - Recross 317 

1 
THE COURT 1 ~ • Woodward 1 

2 MR. WOODWARD: I have no further question• 

3 of the doctor. 

4 
THE COURTt All riqht, Doctor. You are free 

5 to vo.· Thank you. Watch your step getting 4own. 

6 (WitnesP was excused.) 

7 THE COUPT: Call your next witness. 

8 MR. HARRIS: Mr. Crane. 

9 

10 JONATHON RICI~RD CRANE, called as a witness on behalf 

11 of Southern States Cooperative, Incorporated, having been 

12 first duly sworn, was examined and testified as follows: 

13 

14 DIRECT EXAMINATION 

15 

16 BY MR. HARRIS : 
0 

"" ... 
I! 17 a: 
0 ... ~ Would you state your name, please, sir? 

.. 18 0 
0 A Jonathon Richard Crane • ... 
0 

; 19 z 0. Your aqe? 
r.i 
z 
z 
0 20 ,. 
c 
CD 

A. 30. 
0 
u 

21 0 
c 0. Where do you live, sir? 
" z 
Ill 
II. 

22 ~ I live in Richmond. 

23 ~~at is your educational backqround, sir? 

24 A. I have a bachelor's degree in antmal science 

25 from Virginia Toch. 
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J. R. Crane - Direct 

Just what is animal scienae? If you will 1ust 

desaribe it a little bit. 

Well, animal science quickly ia the atudy f 

raising and carinq for domestic. animals. 

~ Includinq their food? 

L Riqht, certainly. Nutrition ia a biq part 

~ Where are you employed? 

A I am employed by the Virqinia Department o 

~ What doea that mean, state requlatory insp ctor? 

A Well, quickly phrased, I perform inspectio s 

which include the sampling of various aqriculture 

commodities that the state regulates, which include fee , 

seed, fertilizer, pesticides, thinqs of this nature. 

~ 

A. 

Q. 

can make? 

Do you have certain authority in your job? 

Yes, sir. 

If not authority, then recommendations tha you 

A. We do on occasion make recommendations. 

procedure includes samplinq material, but also we do 

inspections under state law and also ~n a contract basis for 

the l'ood and Druq Aclmi.nistration. 

~ That is the federal government? 

Yes, sir, thia is federal. 

~ 1.~. Crane, what is your territory of inspection? 
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J. R. Crane - Direct 319 

~ I inspect five counties west of Richmond, part 

of the City of Richmond itself, Hopewell and Colonial Heights. 

G Now, is Southern States, the mill there that 

produces food on Hull Street, part of your territory? 

A Yes, it ia. 

~ Does that aome under your jurisdiction of 

Southern States? 

A Yes, sir, it does. 

~ How lonq have you been inspecting Southern State • 

plant? I assume you do inspect. 

A Yes, sir. Approximately three years. 

~ Three years? Which would be when? 

A April l~t of 1976; April 1st of 1976. 

G Mr. Crane, have you brought with you the records 

of your inspections of the mill on null Street for Southern 

States? 

A Yes, sir, I have. 

C Referring to those, would you advise the Court 

and jury how often you have inspect~c the South~rn States 

mill plant on Hull St.reet during that period of time that you 

have been there? 

A Ok~y. Offioial FD~ ins~ections under the 

contract are performed every two years; once every two years 

where we qo thr()ugh and do a complet.e inspection, includinq ~ 

records and everything. 
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J. R. Crane - Direct 320 

1 'l'hat is the federal? 

2 Yes, air. 

3 All riqht. 

4 In addition to that, I'm in the mill appro imatel 

5 once every five to seven working days for the purpose o 

6 obtaininq samples and to just do a visual inspection. 

1 At this time if I see anything that is out: of the 

8 ordinary, either if the state er federal proqrams that ere 

9 in force, I can then either brJ.nq this to the attention 

10 mana9ement or if deemed necess~ry take action at. that 

11 Row would you describe the record of the 

12 Southern States operation? 

13 MR. WOODnARD: I object to that, Your Hono • 

14 THF CCUP-T: I think he can tell what the r cord 

15 is. 

16 MR. WCOD~~ARD z I 1m sure they 

17 I don't see wh£re it is probativ·~. He is indicat nq 

18 what he has done. 

19 Tt:E COURT: I 1 11 allow him to tell what th 

20 inspection~ ""·?!"e. 

21 

22 BY MR. HARRIS: 

23 

24 I bxouqht the last two official FDA inapec~ion 
I 

25 report·s wi. th me • 
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J. R. crane - Direct 321 

1 ~ tfuen was the last one made? 

2 A. The last one is dated the 23rd of August, 1978. 

3 0. Pc·w about before that? 

4 A. Before ~1at? It took place on Auguat the lOth 

5 of 1976. 

6 0. Now, tl1ey are FDA norma 1 inspections, ri9ht? 

7 A. Yes, sir. 

8 0. In addition to that, ~tou go there every week? 

9 A. Ye~, sir, I go tr.ere every week. I do an 

10 informal inspection involving the entiJ:e plant about once 

11 a m~nth. 

12 0. Vow, what is the :tature of the sampling that 

13 you do? I wor,Jer if I can take a minute to look at your 

14 records, please. 

15 Do you make arsy written records of your weekly visit? 

16 ~ Yes, sir, we do. These are turned into our 
0 .. ... 
• 17 II 

coordinator once a ~eek. 
0 .. 
... 18 
0 

0. J.ll rig· 1t. 
0 ... 
0 

19 A. Thc:1 t W01.1ld show i .he places we go and the number 

20 of samples we nave taken. 

21 0. Now, di 1 you brinq me those records? 

22 A No, sir, I did not. 

23 0. l-1hen yc'..t say "samplinq",. is that samples of 

24 food and food mix? 

25 A. N•.). Well, of animal fcc~ds. 

r. 
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J. R. Crane - Direct 322 

~ ~~imal feeds? 

2 ~ Yes. These are samples of commercial animat 

feed that the~· have prepared or it may involve samplinq f 3 

4 ingredients that are arrivinq there. 

5 0. I see here a report to Mr. Thomas Kirkpatri k. 

6 Who is he? 

7 A. lTe is the mill manager. 

8 0 .1\.t southern States? 

9 A. At Southern States, Perry and Hull Streets. 

10 0. And the rP.port of September 26, 1978, will 

11 
describe what that is? 

12 
Okay. This is 011r final report and endors 

13 done by in this ease, ~~. I~uis C.ery, who 

14 supervisor of. the fe~d and animal section of 

15 
Depart~ent of Aqriculture and Consume~ Servi~es. 

16 
It simply states to !U'. Kirkpat."':ick that I form 

17 
an official PDA inspection on his pr~~:i.ses and it info him 

18 
the nature of any d~viations I have found and what he sh uld 

19 do to correct this. 

20 
0. !n '78 were there any d~.,l"iations? 

21 
A. Yes, sir, I found two de'!~.ations. 

22 
0 l·lhat were they? 

23 
A. At that .-goint he is requlred under , 

~ 24 
\ 

under the qood mnnufacturinq practices to assay all o~ e 

25· 
feeds that he makes that contain any type 
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J. R. Crane - Direct 323 

1 In all oaaes this was not done. 

2 What does. that mean? 

3 That means all of the fe~ds that he makes that 

4 might have an animal drug in it he must sample and send to a 

5 laboratory to have it analyzed to be sure that druq is 

6 contained in the amount that he guarantees on the label. 

7 And these animal drugs are generally what? 

8 Well, Southern States mill in Richmond produces 

9 23 different types of medicated feeds. I have a list of all 

10 the druqs they have on hand, if you want that. 

11 Do any o! those include. Thimet? 

12 No, sir .. 

13 Q. Are you familiar with the chemical Th~et? 

14 Yes, sir, I am. 

16 In your weekly reports, what is your general 

16 observation of the operation the.t·e at. that mill when you c;o 

11 there from week to week? 

18 A. I'm not sure I 

19 If you were to des~~ribe to someone that operation 

20 there, the quality of it. 

21 A I would call it efficient. Their quality control 

22 is very intense. They do a daily inspection themsel'\"es on 

23 the cleanliness of the mill, anc this is done every morninq. 

24 on some occasion:) I accompany the plant superintf·ndent !~ 
26 while he does this and qo along with him. 

·~ 
. .. 

294 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

" 
24 

25 
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This also will include my inspection when we jus kind 

of do it toqether and I can point things out to him at that 

time. 

~ n~s any sampling that you have ever taken 

included any Thimet or any Phorate poisoninq of any ki ? 

A. No, sirr no, sir. 

.~~~ .. Y.tARR!S: Answer counsel. 

~R. DRI!F:: I have no g'.l e:; tions • 

TfJE COtTRT: •-tr. Woodwart'? 

CROSS-EY~MIN~TION 

BY MR. WOODW~Rry: 

0. ~"our inspection is periodic? 

A. :!.es, ttir. 

0. Yo\1 say Southern states "·as it!! own qual! y 

control? 

A. Yes, sir. 

0. r:·uality control. j,?. de~t~ned, is it not, t t-e 

reasonably certain o-f the prod'JCt that is put into the main­

stream of oomm,,rce? 

A. Y lS 1 Si.r. • 

0. {'uali ty control costs ~on~y? 

A. Yes 1 sir. 

~ ~nd at some point if a b' ~iness is to mak a 
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J. R. Crane - Cross 32: 

profit, quality control is outweighed by the economic faator, 

2 ia it not? 

3 l·~R. liARRIS: lvait a minute. no showing 

4 in this of any such thing. I object to it. 

5 THE COURT: I don't know. He hasn • t qualified 

6 as an ec<":nomist --

7 HI • HARRIS: Dusinessntan --

8 

9 BY MR. WOODWAP.D: 

10 Hell, are you fa.r.1iliar with quality control 

11 enough to ans;.-t~r the question? 

12 ! 1 P.. HARRIS : Your Honor, he is trying to 

13 brinq it in by inference. He has no proof whatsoever. 

14 I object to it. 

15 TilE COURT: Well, he ha3 testified. 

16 t!R. WOODl·lARDs lihcn they shoot pigeons, they. 

17 also object. 

18 HR. HARRIS: I object to counsel, too, right now. 

19 (.:?HE COtTRT: Gentler.\en gen tl e."Uen 

20 HR. HARRIS: I'm sorry, Judge. 

21 ·r~-:E COTTRT: I' 11 allow you to question him 

22 about the quality control, ~tr. t?oouward, that he 

23 testifiec! to. As to the eoonrJtnic impact, you'll have 

24 to qualify him as an expert to answer those questions. 

25 
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326 

1 BY MR. WOODWARD: 

2 Do you remember the question I asked? 

3 Restate it. 

4 All right, I'll restate it. Before you aver, 

5 tell me whether you are in a position to answer it. 

6 ny question to you is this: q·cality control at some 

7 point has to be outweighed by the economic factor at e 

8 expense of quality control? 

9 MR. HAF'.!tiS : rJai t a minute. 

10 MR. WOOD~1AliD: •rhat is my question and 

11 statement. 

12 

13 BY M.R. ti'OODtliJID: 

14 f~e you able to agree or disagree or to a swer? 

15 I really can•t answer that because we do ot 

16 enter into economics whatsoever. t·ie .:tre strictly regu a tory 

17 in nature. 

18 So you are just familiar with the quality control 

19 itself? 

20 A. YE!S, sl.r. 

21 0. All right. In spite of quality control, inqs 

22 are introducec into ~he mainstream of ccnmerce, are th 

23 which are not aupposud to be in th(:! proc1uct.? 

24 A. l suppose that is so. 

25 It happens, doesn't it? 
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J. R. crane - Cross 327 

1 MR. HARr.IS: nasn't happened in this case, 

2 Mr .. Woodward. No proof and you know it. 

3 THr COtT'R.T: Well, I don't know --

4 MR. !tAlt~IS! Because it can happen 

5 THE C~tnT1 Be can answer the question. 

6 

7 BY MR. WOODWARD: 

8 0. Are: you familial.'" that that happens? 

9 A Not spe~ifically, no, sir. I don't know what 

10 you are referring tor 

11 0. M~l ';ues;:-ion to yc-u io ·that as f.1!r as quality 

12 control 

13 A. 

14 0. -- r:\:u,a-Cola Company has quality control, 

15 
doean't it? 

16 
A. I assume they do. 

0 . ... 
• 17 a: 

0. Thinqs ~yet in their bottles of Coke? 
0 ... 

H 18 0 

f·!R. ~!ARP!S: I object to that. That has 
0 ... 
0 

19 not.hing to ::1o ... 1!-.th this <!ase whatsoever. 

20 
THE COUP.T: I sustain that objection. 

21 

22 
BY MR. WOODtfAf<D ~ 

23 ~ My ~uestion to yoll, since you engage in quality 

24 
control, that in 5pit~ of quality control, is it not true that 

25 
thinqs get into th~ mainstream of commerce in spite of that 

/ 
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J. R. crane - Cross 329 

quality control? 

2 1-~R. HARRIS: Now, he has answered that. 

3 

4 r::nE COURT: Hell, just a second. 

5 objection, gentlemen, and don't let counsel test fy. 

6 r1ake your objections if you have an objection. 

7 the rea3on. 

8 ~in. HARRIS: I object to it, sir. It is 

9 irrelevant. 

10 ~~·ru:: counT: I wouldn't think it is irrele ant 

11 when the question of quality control is an issue. 

12 Hn. HAR.~IS: Talking about Coca-Colas. 

13 Till~ counr1•: The question is does he know at 

14 thinqs yet intc) commerce in spite of quality con ol. 

15 If he knows, he knowsJ if he doesn't, he doesn't. 

16 

17 BY MR. WOODWAl.D: 

18 Do you know that t.hat happens? 

19 A. ~iell, yE.:s, sir, I'd say because there are 

20 violations of our con~ercial feed law that happen. 

21 Loes that happen generally is my question o 

22 you, sir. 

23 :~~. HARRIS: It has happened in this case? 

24 

25 BY MR. t"lOODWARD: 
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J. R. Crane - Crose 329 

0. Well --

A. Define generally. 

THE COURTz I sustain it. 

THE tiiTNESS & Can you define generally 

for me? 

BY MR. WOODWARD: 

~ You are in quality control? 

A. Yes, sir. 

~ In quality control, I feel certain, and I'll 

ask your are you familiar with. quality control qenerally? 

A tes, sir. 

~ My question to you again, sir, is do not items 

get into commerce in spite of good quality control practi~aa 

that should not set into commerce? 

This is possible, yes. 

MR. WOOD\t7ARDr I have no further questions • 

Thank you. 

TilE COURT: Any further questions of this 

witness? 

MR. HARRIS: No, sir. 

'l'HE COURT: Do you need this witness any 

further, gentlemen? 

MR. HARRISs No, sir. 

THE COURT: Mr. Woodward? ! 
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J. R. Crane - Cross 330 

MR. WOODWARD: No, air. 

THE COURT: You are free to go. 

(Witness vas excused.) 

'l'BE COURT: Let • s taka about a five-minute 

recess at thia time, gentlemen. We'll reconvene ~ 

about five minutes. 

(A short recess was taken, after which the 

trial continued as follows:) 

MR. HARRIS: Mr., Dauqhtry, take the stand. 

I just want to identify thia with him, Yo 

Honor. 

THE COURT: He has been sworn? 

THE WITNESS : No, air • 

R. A. DAUGHTRY, called as a witness on behalf of 

Southern States Cooperative, Incorporated, havinq been irat 

duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR ... BARRIS: 

Mr. Dauqhtry, state your name, please. 

R. A. Dauqhtry. 

Your occupation? 

A. Inspector, Virqinia Department of re, 
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R. A. Daughtry - Direct 331 

Consumer Service. 

2 0. At my request did you perfom a service for me 

3 about five minutes avo? 

4 A Yea, air, I did. 

6 0. What was that? 

6 A. I·removad a quantity of material that you had 

7 in that jar from a Thimet bag outaide in front of the steps 

8 of the courtroom here. 

9 {L Was that Thimet baCJ unbroken when you 

10 A Yes, air, it was unbroken. 

11 ~ All ri9ht, sir. 

12 MR. BARRISa Your Honor, I'd like to introduce 

13 this. I don't know how to qo about this. Maybe 

14 Mr • Daughtry can tell us --

16 

16 BY MR. HARRIS: 
0 • ... 
:II 17 a: ~ It is danqeroua, isn't it, sir? 
0 ... 

.. 18 
0 A. Yes, sir. 
0 ... 
0 

; 19 z MR. HARRIS: I understand that. some people 

20 are allergic to it and can cause a reaction, Your 

21 Honor. I don't want to do anything here that ia 

22 qoing to --

23 THE COURT: I'll allow it to be introduced, 

24 qentlemen. I'll leave it up to the jury. If this 

26 gentleman wants to give •ame advice concerning it, 
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R. A. nauqhtry - Direct 332 

1 that is up to him. 

2 THE WI'.l'NESS : 'l'he only thinq I would say i 

3 it is a potent chemical, and, of course, you can ake 

4 the cap off the container and you don't have to 9 t 

5 too close to it before you can smell it. Same pe ple 

6 may be allerqic to it. I'm not an expert in that field. 

7 I would not know who would be allergic. 

8 

9 BY MR. HARRIS 1 

10 Would you describe the smell? Does it sme 1 

11 like anything else that you --

12 It ia very pungent, vary offensive, aa oth r 

13 people have stated. 

14 Can you smell two and a half pounds of tha in 

15 100 pounds of Pro-Blend? 

16 I can't --

17 MR. WOODWARDr I object to that, Your Hono • 

18 Be can't answer that. 

19 ~HE COURT: He said he can't. 

20 THE WITNESS : I can 't • 

21 THE COURT: All riqht, air, I'll allow thi • 

22 You stipulate that it is Th~et or he has indentif ed 

23 it as such. This container, and it is in 

24 Choice bottle, will come in aa Defendant Southern tates 

25 Exhibit No. 2. This is southern States Exhibit Nl. 2, 
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1 the container as previously described. 

2 
THE WI'J.'NBSS : Your Honor, I would suggest 

3 
that the container be thorou9hly labeled as far aa 

4 Thimet product in there ao there will be no question 

5 as to ita being coffee. 

6 
'1'BE COURTs I would auqqeat that you get a 

7 
label and place on it that it ia insecticide, dangerous 

8 
material. 

9 
MR. HARRIS: You have got a good point. I 

10 
think we have qot same masking tape that we can put 

around it. 
11 

12 
(Glasa jar containing Thimet was received in 

evidence and marked as Defendant Southern States 
13 

14 
Cooperative, Incorporated Exhibit No. 2.) 

15 
MR. HARRIS: Mr. Kirkpatrick. 

16 
MR. WOODWARD: I have one question. 

0 . 
~ 

z 17 a: 
0 ... 

CROSS-EXAMINATION 
... 18 0 
0 
~ 
0 

.. 19 z 

BY MR. WOODWARD: 
20 

0. Mr. Daughtry, that ia undiluted Thimet? 
21 

A. Yea, sir. 
22 

0 Not mixed in with anything? 
23 

24 A. No. 

25 
THE COURT: Do you need this witness any further? 
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MR. BARRISa No, sir~ 

2 'l'BE COURTs He was in the courtroom, gentl n. 

3 f.tR. WOODWARD: I have no obj action. 

4 (Witness was excused.) 

Call your next vi tnesa, Mr. Blria. 

Mr. Kirkpatrick. 

5 THE COURT: 

6 
MR. BARRIS: 

7 
THE COURT: I don't guess I'll have ~ tel 

8 
you to watch your step. 

9 
MR. KIRKPATRICK a No, air. 

10 

11 THOMAS M. KIRKPATRICK, JR., called as a witness o 

12 behalf of Southern States Cooperative, Incorporated, ha inq 

13 been first duly sworn, was examined and testified as fo lowsc 

14 

15 DIRECT EXAMINATION 

16 

17 BY MR. REED: 

18 Mr. Kirkpatrick, state your full name for he 

19 record and the jury. 

20 Thomas McDuffie Kirkpatrick, Jr •• 

21 How are you employed, Mr. Kirkpatrick? 

22 I am employed as mill manager for the Sou ern 

23 States Richmond feed mill. 

24 How long have you been in that position? 

25 Since September of 1972. 
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1 ~ Can you tell us something about your educational 

2 background? 

3 A Well, I was born and raised on a large, livestock 

4 farm in Rockford county. After high school I attended Perrum 

5 College and graduated from Ferrum College in a general 

6 agriculture two-year course. 

7 From there I went into farming with my father and from 

8 there I went with Southern States Cooperative in 1962. 

9 ~ What was your first job, sir? 

10 A I was the manager trainee with Southern States 

11 Cooperative in their retail distribution system. 

12 ~ Subsequent to that? 

13 L After six months of training, I became a field 

14 representative for the southern States Charlestown Cooperative 

15 in Charlestown, West Virqinia, and worked sellinq directly 

16 to the farmers all the products that Southern States 
0 
~ 
~ 

z 17 ~ 
manufactures and distributes to farmers. I did that for 

~ 

N 18 0 
about two years and then I was made manaqer of that 

2 
0 

19 cooperative. 

20 ~ All riqht. 

21 L I managed the cooperative there for about two 

22 and a half years and then in 1968 I was promoted to the 

23 retail operations department of Southern States Cooperative 

24 in Richmond, Virginia, as project supervisor. 

25 For several years I worked with the mL~aqer of retail 
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construction, auperviaing the conatz'uotion of varioua t: • 

of retail facilities for Southern Sta~es. 

From there I was promoted into the position of 

construction of petroleum equipment manager for Southern 

Stataa retail operation and I was in that job for two.a a 

half years. In that job I purchaeed and apeoifiecl all th 

rolling equipment for Southern Statea and alao worked in the 

construction of LP qae and petroleum plants. 

Prom there I vas promoted into the man&CJer of the 

Richmond feed mill. 

g. All right:, air. As the plant manager of th 

Richmond feed mill, are you familiar with the entire ope ation 

carried on at the mill? 

A. 

0. 

A. 

Yea. 

And all aspects of its operation? 

Yes, sir. 

0. As plant manaqer you are in full control of the 

operation and have full authority to determine how they e 

place? 

A. Yea, air. It ia my responsibility to make ure 

that feed is produced in accordance with the policies an 

procedures as set forth by southern States. 

I am to oon'trol personnel, quality, production, 

maintenance, all the aspects of the feed mill and proper y. 

All riqht, sir. Do you have any quality ao trol 
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1 inspector under you? 

2 I have a quality control supervisor who reports 

3 directly to me and no one else. 

4 ~ What is his name? 

5 A Mr. David Jones. 

6 ~ Are you aware of Mr. Jones' qualifications for 

7 the position that he holds? 

8 A Mr. Jones is a graduate of Penn State and he 

9 came to Southern States aa a manager trainee and was in retail 

10 distribution at several different retail locations prior to 

11 coming to the feed mill where he was put into quality control 

12 and trained for quality control. 

13 ~ All right, sir. 

14 ~ And he has attended special courses, attended 

15 the state university in Manhattan, Kansas, which is the only 

16 university in the United States that offers a deqree in 
0 
~ 
~ 

• 17 a: 
0 

milling process. 
... 

H 18 
0 He has been throuqh an intensive three-week program 
0 
~ 
0 

.. 19 z at Kansas State besides the training he has qotten through 

20 our own personnel. 

21 MR. WOODWARD: If Mr. Jones is qoinq to be 

22 a witness, I'll be qlad to assume his qualifications 

23 when he so states them. This seemG to he redundant 

24 to me to ask him about the other man. 

25 MR. HARRIS: Be was just eatablishinq what the 
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quali~y control man does ae his qualifications. 

2 That is all. 

3 MR. WOODWARD 1 I 'd like to see him 1 also 1 

4 Your Honor. 

5 THE COUR'l': All right, air. I 1 11 allow h 

6 to state -- he has stated what tha quality contro 

7 supervisor's qualifications are. Go ahead. 

8 I-1R. REEDs All right, air. 

9 

10 BY MR. REEDa 

11 Do you purchase all your bags from Morqan rother ? 

12 A. Yes, sir. 

13 Bags used for Pro-Blend so. 

14 Yes, sir. 

15 Since you became plant manager in 1972, ha 

16 Southern States ever used reused baqs for Pro-Blend SO? 

17 A. No, sir. 

18 o. When retailers come to pick up Pro-Blend Si 

19 from the mill, do you ever allow them to load feed such as 

20 
Pro-Blend ·50 onto a truok containing insecticide? 

21 
No, sir. 

22 
Why not? 

23 

24 

L Well, it is against federal requlationa and 

also against Southern States' policy. It is just not gJod 

25 procedure to mix chemicals and feed. 
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Mr. Kirkpatrick, I'd like to have you de•cribe 

the procedure by which Pro-Blend SO is manufao~urec! and the 

atart.inq point, of course, is the entry of the grain and 

other inqredients into the plant. Wo'.tld you tell u• how t:he 

Southern States mill -- the in9redienta that go into 

Pro-Blend 50? 

A Well, 95t of our ingredients comes in by rail. 

They are unloaded into a hopper that has a conveyor in the 

bottom. It is conveyed int.o a bucket elevator and taken to 

the top of the mill where it is distributed throuqh a aeries 

of screw conveyors into the proper bins. 

our main inqredients are stored in bulk. '!'hen any 

minor elements that we put in arrive at the mill in baqa 

and these are inventoried in baqs. 

0. All riqht, sir. From there, what is the next 

step? 

When we get an order for Pro-Blend 50, we then 

set production up and the ingredients that are inventoried 

in bulk are conveyed from the bottom of the bins that they 

are stored in into a hopper scale and we.iqhed up. 

After all the bulk ingredients are weighed up, they are 

released into one of two two-ton mixers which we have in the 

mill. The bulk inqredienta are put into the mixers and then 

at that time any minor minerals, anything that is not in 

bulk are handweiqhed on a scale and dumped into the mixers. 
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After everything ia in there, a timer is put: on 

the Pro-Blend 50 would he mixed four minutes in a hori 

mixer with ribs that actually ~ake the feed back and f 

very quickly throuqh the mixer so i~ is blended toqeth 

From there it is relaaaed and goes throuqh a acr 

conveyor to a bucket elevator, up through what we call 

garner. It is a emall bin. It goes throuCJh tha qarner, down 

into a liquid agitator and if any liquid such ae molaaa 

put onto the feed, that is incorporated into the feed 

then it goes into a bucket elevator up to our baqginq 

where 1 t is baqged and sewed and put out on the floor 

distribution. 

Does the entire two tons that is in the m er 

continue through this process? 

A. YP.s, air. 

0- Nov, you said it goes into the bucket up 

your baqqera. The baqqera, are they on the top floor o the 

plant? 

lL 'l'he baqqera are on what we would call the 

story of the plant. The feed is actually conveyed high r 

than the baqqex so it will flow by qravity down into 

holding bin that goes into the bag itself, the spout 

goes into the bag itself. 

Q. 

bagvers? 

How do the bags such aa this ba9 qet up to e 
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A. The bags. come to ua from Morgan Bag Company 

in bales of 1, 000. They have a wire band around them ud 

they'll weigh in the neiqhborhood of 

about four to 500 pounds. 

I think approxtmately 

We' 11 take them and pull them up to the scale floor 

on a hoist., an electrical hoist with a cable on it. 'l'hay 

are then taken off of the hoist and inventoried on the sc•le, 

of course, for use. 

~ Are they unbanded on the scale floor? 

L On the scale floor, yes. 

~ How many baqa did you say came in one bale? 

A Roughly a thousand. 

~ All riqht, sir. You described the piece of 

machinery that dumps the mix, the Pro-Blend SO into each 

individual baq as what? What did you call it, the thing 

that 

.A. A packer. 

0. A packer? 

L Yes, sir. 

~ Does this packer have basically a chute that 

the Pro-Blend 50 drops down out of? 

A. Yes, sir. 

G These bags are --

A. The bags are held by a clamp. It has an air 

operated cylinder on it and you contl:Jol it with a foot pedal 
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and when they press the pedal it clo••• the clamp on 

When the bag is filled, it automatically drops off. 

3 ~ So a bagger then would have a bale of bags next 

4 to him and would take one and put it onto the loader, 1 

5 that correct? 

6 A Yes, sir, that ia basically correct. not 

7 have a whole bale because we uae different size bag• fo 

8 different products, so he'll probably take -- if he has qot 

9 100 baqs to bag off one product, he'll probably take ro 

10 100 bags and lay them down beside htm and put that on 

11 

12 

In any event, he clamps it on? 

Right. 

13 ~ And he pushes a pedal? 

14 ~ And the feed automatically drops into 

15 the bag. It is released onto a conveyor and goes into 

16 sewinq head where it is stitched and sewed. 

17 Khat is the distance that a bag, after it ops 

18 down, travels to the sewing stitcher? 

19 .L Well, two men -- there is and 

20 a sewing machine operator. They rouqhly stand shoulder to 

21 shoulder, ao probably three to four feet, I would say. 

1\11 right. 22 

23 

0. 

A. From the t~e it drops off the packer unti it 

24 goes into the aewinq head. 

25 0 Then a new baq, as you say, drops down the 
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1 conveyor and moves into this seviDCJ machine? 

2 Yes, air. 

3 And the sewer, what is his responsibility? 

4 A. The aewer'a responsibility is to take a tag 

5 for the product and start -- start the bag through the sewer 

6 and after it is about halfway through, he'll put a tav in 

7 the line of thread and it sews the tag identifyin9 the 

8 product onto the baq. It passes through the sewing machine· 

9 and then he cuts the atring with an automatic cutter on the 

10 end. 

11 The bag continues on through a set of guides and drops 

12 by qravity down onto another conveyor that is on the next 

13 floor. '!'his takes and distributes the bag up to the warehouse 

14 to whichever location we want it to come off the main linA. 

15 on this lower floor you are talking about, is 

16 the Pro-Blend SO stacked? 

17 It is stacked. 'l'he way our warehouse ia set up, 

18 it ia a two-story operation, so we are not palletized. We 

19 take it and stack it on a hand truck and we stack it seven 

20 high, 700 pounds to the stack. We put it in rows. 

21 ~ The next thinq that would happen to a stack of 

22 Pro-Blend 50 bags is what? 

23 A. The next thinq that would happen would be that 

24 someone would order some and once an order is entered, they 

25 come in to pick it up, then someone takes the order out and 
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gets the Pro-Blend SO off the floor and loads it onto • 

2 truck. 

3 0. So I take it to mean 

4 from the stack to the truck? 

5 A. Yea, air. 

6 0. What kind of stitch ia sewn into 

7 A. Well, it ia similar to a regular tch 

8 that you have on your clothes. We uae two threads, on is 

9 what we call a looper and the other one is a stitch. so 

10 incorporated into this ia what we call a ripcord. '!'his ia 

11 a biq cord that has the stitch right down the middle of it 

12 so that when the patron qets the baq of feed, all he ha to 

14 come open due to havinq a big cord on it. 

15 Is it possible to open up a corner of the q 

16 and not the whole thin9? 

17 A. It is poaaible to open a corner, but it is 

18 impossible not to detect it. 

19 I guess I should say if someone pulled 

20 ripcord, as you call it, and opened up a corner, is 

21 any way he could close it back up, stitch it back? 

22 If he had a portable sewing machine, he 

23 or if he just took the lenqth of ripcord on the end of e bag 

24 and just looped it around, you know, made a knot of it, he 

25 could tie the corner of the baq that way. 
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1 In any event, the entire two tons that was in 

2 this mixer --

3 ~Ut. WOODWARD: I object to his leading questions. 

4 Be is leading the witness, Your Honor. Be has already 

5 asked the questions. I haven't objected to the leading 

6 
so far, but I object to the leading nature of the 

7 
question. 

8 
'.l'HE COUR'l': All riqht, sir. Ask him questions. 

9 

10 
BY MR. RBED: 

11 
~1r. Kirkpatrick, does the entire two tons that 

12 
waa in the mixer that is conveyed up to the baqqer, does that 

13 
entire amount -- is it baqqed all at the same time? You know, 

14 
in consecutive haqs? 

15 
There ia nothing else baqqed but that until it 

16 
is finished. It is in the system, and you'd have to finish 

0 

running • .... 
• 17 II: 

that out before you run anythinq else throu~h the 
0 
Co. 

18 
system. 

... 
0 

Only one product can qo throuqh the system at one 
0 ... 
0 time. 

19 

0. 
20 

And you run the entire product? 

A Yea, sir. 
21 

0. Do you? 
22 

A. 
23 

Because until we qet the product out of the 

24 
system, we cannot run any other feed. 

25 
Bow lonq baa the bagqer and sewer been working 
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1 for you? 

2 The bagqer is a 10-year plus employeee an the 

3 sewer is 5 or 6 years. 

4 All right. 

5 Whenever they are aick or on vacation or t-

6 ever, anyone who replaces them ae a aubetitute is gene 

7 what we call a utility man. Most of those men have 10 

8 or so. 

9 The entire contents of the mixer being bag ed 

10 basically at the same time, are those contents uniform rom 

11 bag to bag? 

12 MR. WOODWARD: I object to that question, 

13 Your Honor. Ile can state what, maybe, he thinks 

14 is, but unless he inspects a particular lot, he c not 

15 say. 

16 THE COURT 1 I wouldn't think that he • d be 

17 position to say, qentlemen. I think that is some 

18 that 

19 MR. tmED: Beg your pardon? 

20 THE COURT: Bow is he in position to answe the 

21 question? Uniform as to what? 

22 t-m. REED: To their inqredients. 

23 MR. 1100DW1tRD: I still object to the quest on. 

24 THE COURT: With respect to the ingredient , 

25 I don't think he can testify to that. If he make 
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inspections on the ingredients, I assume ~hat he can 

2 testify to it. I think you'd have to qualify hta 

3 before he can answer tbe question. 

4 MR. REED: That is all I have. 

5 THE COURTs Do you have any questions? 

6 MR. DELKs Yes, sir, I have acme. 

7 

8 EXAMINATION BY MR. DELK: 

9 ~ •~. Kirkpatrick, mixinq this feed ia like mixing 

10 to relate to the jury, like mixing a huge batter of cake mix, 

11 ian'.t it? 

12 A. Yes, sir. 

13 ~ Except it is a 2,000 pound batch of cake mix 

14 instead of one little bowl? 4,000 pounds, two tons? 

15 A. Two tons. 

16 ~ What type of container are the bulk materials 
0 

"" ... 
• 17 Ill 

and alao ba9 materials mixed in? Describe the container. 
0 ... 

.. 18 
0 

~ The container is a vessel which is made out of 
0 ... 
0 

., 19 z 
sheet metal and is totally enclosed. It is in a u-ahape, and, 

IIi 
z 
z 
0 20 ,... 
c 

of course, it has a drive on it, a shaft that goes through 
Ill 

0 
u 21 0 

the center of it and bearings on each end with a motor and 
c 

" z 
Ill 
A. 

22 a chain drive that turns it. 

23 On the spindle that goes through the middle, which is 

24 about a six-inch spindle, you have a series of rods that came 

25 out and on the ends of the rods riqht next to the outside edv 
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of the vessel are a sariea of ribbons that intertwine ck 

and forth in each direotion. This haa a mixing effect when 

it ia runninv, it is turninq at a rapid pace. 

Does it rotate around the spindle? 

A. It is horizontal and it: rotates and when 

have the ingredients in it, it has a ribbon type of ef 

as far as the mixinq. It makes the product go from on end 

of the mixer to the other. 

348 

1 

2 

3 

4 

5 

6 

7 

8 

9 G Well, what I'm trying to get at, my next eation 

10 

11 

would be how many mixing elements or sections tor 

the normal Sunbeam mixer may have four blades on the 

12 Bow many blade elements does that have? 

13 A There is probably in the neiqhborhood of 

14 spindles, and on those spindles I would say there is 8 

15 sections of ribbon that are about 

On each spindle? 

er. 

16 

17 No. The spindle is actually sticking out rom 

18 the -- from the main spindle. 

19 In other words, you have a horizontal shaf 

20 goinq through, and the spindles that go out support rib ns 

21 that go around to make it --

22 Are all the elements rotatinq around the a 

23 Is that correct? 

24 Right. It is quite a complex thing. It i 

25 really hard to describe. 
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~ Would you care to make a drawing of it? 

A. I can attempt to. I 'a not an artist, but I 

can attempt to. 

MR. WOODWARDz Your Honor, this is the aecon4 

day of the trial. If it is that complex and he does 

not have it already, I don't see how in freehan4 he 

ia going to be able to draw it. 

' ' BY MR. DELK ~, 

THE WITNESS1 It ia a --

~ Thia is mixed for four minutes? 

A. '.nythinq over 20' protein, that is the case. 

~ Is that the case in Pro-Blend 50? 

~ It is SO,, so it is mixed four minutes. 

~ WOuld you describe the completeness of the 

mixinq process as the disbursement as to all of these 

inqredients through the entire batch? 

MR., WOODWARD: I object to that question. 

He is askinq this gentleman to testify aa to what 

he may understand, but what we are talking about 

is a 

THE COURT: I'm qoinq to --

HR .. t700DWARDa Produced the Pro-Blend that qot 

in the baq that the state ahemist brought yesterday, 

and unless he went down and saw that particular 
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operation, he is not able to testify. 

2 'l'HE COURT: I am g'Oinq to let him taatify 

3 Mr. Woodward, concerning what they normally do. 

4 MR. WOODWARD: What the nomal procedure 

5 THE COURT: I'll allow him to testify as 

6 exactly how it is mixed. Unless he has run an lyaia 

7 on it, I don't think he can say what ia mixed he 

8 there, but he can qive a qeneral description of 

9 it is done, yes, sir. I'll allow him to do that 

10 

11 BY MR. J:F.LK: 

12 ~ All riqht, sir. 

13 A tlhen your ingredients are dumped into the mixer, 

14 within 30 seconds, if he has a differ(?.nt colored ingre 

15 if you ha\'"e a dark ingredient anr a liqht: ingredient, 

16 30 seconds from the tfme it comes in there, the mixer 
I) .. 
~ 

E 17 :a: 
so thorouqh, these thinqs have been incorporated so th 

~ 

.. 18 
I) 

product is in one color. 
~ 
I) 

, 19 B 

If this qives you an idea of how thoroughly the 
.; 
B 
B 

~ 20 c 

is doing- its job, it ~~.s very s1~1ift and it .is nothing 
D 

21 
about the thoroughness, about tho way the mixer will b nd 

22 
the product together. Is that t<~hat yon were askinq? 

23 ~ Yes, sir. Are you ~a~iliar with the mixin 

24 process result!n9 in remote concentrations of one ular 

25 inqredient in on~ area of this entire 4,000 pound 

t •. 
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A. Slr, in this mixer, there ia no way. 

2 MR. WOODWARD: I object to the question, 

3 Your Honor. He is testifyinq just aa in opening 

4 statements, it cannot happenJ well, it did happen. 

6 What he is asking him 

6 !1R. DELX: That is the issue, Your Honor. 

7 Tl!E COURT: Just a second. Let him make 

8 his objection. 

9 MR. lfOODWARD& What he is testifying- to now 

10 is just the general operatinq procedure, and again 

11 my object:lon is not to the general oparatinq procedure 

12 but what happened when they ran the batch here. 

13 Tr~ COURTs De testified to the general 

14 operating- procedure, what the results of that are. 

16 :"~;::.. DELK: I ask the Court to instruct the 

16 jury that l"tr. l'loodward 's observations about what 
0 . .. 
J! 17 a: 

happened l'.nd what did not happer! are not evidence 
0 ... 

N 18 0 

and not to he considered by them. 
0 .. 
0 

; 19 z 
MR. WOODWARD 1 All I'm saying 

20 Tim' COURT: I didn't thin): he was testifying 

21 nor did i .. ~-= u • Let's go on, gentlemen. 

22 !'R. D!:LKs Well, the· jury needs to be reminded. 

23 TP:'E COURT: This is all a matter of arq1lment 

24 over a ~otion. Let's proceed with the questions of 

25 the witness. 
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2 

3 

4 

5 

6 

7 

·:r. H. Rirkpa trick, Jr. - Direct 

BY MR. DELK: 

~ Are you familiar with your experience as anaqer 

of the Southern States mill on Hull Street in Richmond of 

this mixing process resulting in remote concentrations of 

a particular .~ :lg:t·edient in a small, concentrated area 

a batch mixture of that sort? 

A. (\~i tness shaking head negatively.) 

8 have small concentrations in this mixer. 

9 ~ once the mixing process is completed and e 

10 batch, we'll call it, has been elevated to the baqginq 

11 approximately ho~· lonq does it take to baq this 4,000 und 

12 mixture in 10~ pound baqs? 

13 !n 100 pound baqs we can bag on an averaq of 

14 10 to 12 bags a minute. 

15 Q. !1ow many 100 pound bags will contain this 4, 000 

16 pound mixture? 

A. 40. 

How long does it take the bags? 

r·.oughly 3 or 4 minut:es .. 

17 

18 

19 

20 Uhat is the likeliho~d of a concentrated 

21 component of ~his ingredientappearing in one bag and n 

22 in othor bags loaded from the same l.~atch? 

23 ~tR. woonnARD: I object to that. 

24 ·:-ur: COURT: I sustain the objection. 

25 

,, 
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T. M. Kirkpatrick, Jr. - Direct 353 

1 BY MR. DBLK: 

2 0. Are you familiar in your experience as plant 

3 manaqer of the Southern States feed mill to have iaolated 

4 components of a batah mixture to appear in one bag of that 

5 lot and not in other bags? 

6 THE COURT: Be baa answered that, Mr. Delk. 

7 He haa answered that question once, I think. 

8 MR. DELK: All right, Judge. 

9 THE COURT: I thought he had, anyhow. You 

10 asked him -- that was the quaation before the one 

11 y~u just asked. 

12 MR. DELE: I asked him what the likelihood was. 

13 This one I •m asking him if he has knowledge of it ever 

14 happening. 

15 THE COURT: All right, air. 

16 
0 • ... 
:IE 17 a: 

BY MR. DELKa 
0 ... 

.. 18 0 

~ Do you have knowledge of that ever bappaninq? 
0 .... 
0 

19 A No, sir, I do not. 

20 MR. DELK: That ia all I have. 

21 

22 CROSS-EXAMINATION 

23 

24 
BY MR. WOODWARD& 

25 0. Mr. Kirkpatrick, how many people work at your 
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T. M. Kirkpatrick, Jr. - Cross 354 

plant in Richmond? 

2 A. We have a total of -- at: thia t:ime you a talk-

3 inq about? 

4 0 Let's say December of '77. 

5 A. Well --

6 ~ Approx~ately. 

7 A I would say approximately 35 hourly paopl aud 

8 about 8 salaried people. 

9 ~ Did you run the batch that the bag 

10 from .~e state chemist, came from Mr. Dogqett's run? 

11 L Sir, if I had to run the batch that 

12 in, it wouldn't be anybody else at the plant. 

13 ~ So you didn't run the batch? 

14 A. No, sir. 

15 ~ Mr. Kirkpatrick, you mentioned Mr. Jones aa 

16 enqaqed !~quality control. 
0 
~ ... 
:IE 17 a: 

A. Yes, sir. 
0 
1&. 

.. 18 
0 

0. He is here to testify as a witness? 
~ 
0 

; 19 z 
A. No, sir. 

20 0. He is not? 

21 A. No, sir. 

22 0. Who is J.Jr. William McAllister? 

23 A. Mr. McAllister ia themanaqer of quality 

24 for the Southern States feed division,which 

25 of our mills, not just Richmond. 
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T. M~ Rirkpatriak, Jr. - Cross 355 

(.l Is he here to testify as a wi1:neaa? 

2 
A He is here. 

3 0. Is he qoinq to testify? He is hero to testify? 

4 
A He is here. 

5 0. Now, he would then be more familiar with the 

6 
quality control than you? 

7 
He is in charqe o~ quality control1 my 

8 
re~ponsibility is to see that the policies that are set by 

9 
Dr. Poley and him are carried forth. Under my supervision 

10 
Mr. Jones coordinates wi.th M.r. McAllister in aeeinq that all 

11 
aspects of quality control are car.ried forth. 

12 
~o Mr. ,Jones is ynur quality control man under 

13 
you? 

14 
A. Under me and in turn he ~~rks directly with 

15 
Mr. McAll~.ster more than ! do. 

24 

25 BY ~.R. WOODWAP.D; 
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T. t-1. K:trkpatrick, Jr. - Cross 356 

~ Now, Mr. Kirkpatrick, do you generally un erstand 

2 quality control in yc:>ur plant? 

3 A Yes, sir. 

4 nl~at yo~ nre really tosting for is the nu itiona 

5 value of what you are producing fo~ public consumption 

6 A. That if' right. 

7 c. 1\re you fan1iliar with infrared testing, 

8 mass 

9 A. Yes, siz·. 

10 Q. M.~ss spo•:k analysis? 

11 1\. "ie l , sir. 

12 Q, f •• 
, .:iC C!<.,n~..t.ucts that at yc::_,ur plant? 

13 A. Th(l; ul tl. rlViolet iru;p~c tiona, l1r. ht. 

14 The mass chromor1ology, it is not pc.rformed at the Ric ond 

16 mill. I.t is performed at our lat i:~ D.nltimore. That s a 

16 ve=y soph.isticated place. of equip··ne:lt. 
0 

"" i' 

liE 17 II: 
Q. ;Lr..d mast· speck anal~·sl.s, ie that also in 

0 
II. 

"' 18 0 
Baltimore? 

~ 
0 

, 19 z 
A Yes, sir. 

20 r DC· ycu Stt'llC a satt;•le of. avery batch of Pr -Blend 

21 to Baltimore to be tested by you:.c lal:~ there? 

22 A. No; sir. 

23 ~ You do not, in fact -- the tests that rel te to 

24 you, the tests · .. Jsed for Phorate:! --

26 1~.o rill~ -- sir, I'm n(,t quclified to answer t at. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 
0 ... .. 
:1: 17 Ill 
0 ... 

.. 18 
0 
0 .. 
0 

19 

20 

21 

22 

23 

24 

25 

T. }lt. KirKpatrick, Jr. - Cross 

~ My question to you, in your plant in Richmond 

you do not test for Phorates? 

lL t.so. 

0. You do not.? 

J\. No, sir. 

t'R. woonHJ' .. RD: I have no further questions. 

~1er.o. 

TffE corrn'l•: Anythinq further? 

ft~R. DI:LK: No 1 air. 

~··~ . ::<. HARP_IS: You can come down. 

COURT: Do you nee<"l this witness any 

, .. .., 
i No, sir. 

'!'r·~~ COURT: ~11 right. 

tt-:;_ tness was e'!(cuse~ • ) 

Well, he is sittinq 

THE COURT~ Call yo~1r next witness. 

!-~R .. llARF.IS: l~r. McAllist.er. 

'J'TJE COURT: Everybooy on the jury is all right? 

r!ILLIA!-1 l"lcALLISTER, called as a witness on behalf of 

Southern States Cooperative, Incorporated, having been first 

duly sworn, WdS examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. DARIUS: 
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ti. !·!cAll J.ster - Direct 358 

Q. l-tr.. McAllister, would you state your full · ame? 

2 A William McAllister. 

3 0 How old are you, sir? 

4 A 6Z.. 

5 ~ Your educational background? 

6 t.. Cholniotry. Graduated West Virginia Oniver ity. 

7 c. Are you an employee of S~n.1thern States 

8 Cooperative? 

9 ~ Yes, I am. 

10 C In what capacity? 

11 A. Ac manager of. quality control in the plant 

12 feed mill. 

13 

14 

~:ana~er of quality cont.rol? Actually, whel e is 

Is that ~ll the mill or i.n the aain office your office? 

15 It is in Richmond, the ~ain Richmond offic • 

16 Q. now long l'"ta.ve you l'een with Southern State , 

I 17 K 
i·!r. McJi.llister? 

~ 

18 A. 37 years. 

19 0. ~lh.:.t WtlS your first job? 

20 n. l.s a ch£~Li£t in t;:e P.a :~. timore laboratory. 

21 0. Very bt'iefly run tl'.:cnug h your jobs, if the e 

22 are not too ma;-,y. 

23 A. Chc:nist, a.nalytic;;-.1 chemist. Then followi g 

24 in three or fou:r., five years at. a laboratory manager, ad then 

25 after another six or eight yea:t·s, ir~.to the quality con ol 
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w. MaAlliat.er - Direct 359 

1 
responsibility. 

2 
0. When you say that you are the meager of 

3 quality control, is that at the Richmond plant? What street 

4 
is it? 

5 A. It is --

6 
~ Hull Street? 

7 
A Riqht. It deals wi1:h quality control procedures 

8 
in all of the Southern States mills. By that I mean -- hum --

9 
it aids in production, employees to supervision. 

10 
0. All riqht. Is yours more of an administrative 

11 
job than actually quality control as such? 

12 
~ Definitelyc 

13 
~ All ri9ht, sir. Are you familiar with the 

14 
product of Pro-Blend? 

15 
A Yes, reasonably so. 

16 
0 Were you, in fact, three years ago, let's say? 

0 • ... 
:E 17 Ill: 

A Well, I don't have the Bormula in my mind, but 
0 
I&. 

H 18 
0 

I think I have it now and the procedures used in its 
~ 
0 

... 19 z 
production. 

..; 
:z: 
z: 
0 20 ,. 
c 

0 Could you describe for us briefly, and I realize 
D 

0 
u 21 

this may be redundant, what has been touched by others, but 

22 
the procedure of makinq Pro-Blend in the Richmond mill? 

23 
A The inqredien~s are weighed out through a --

24 
J.L~. WOODWARD, Your Honor, I object to any 

25 
reason other than I thouqht Mr. McAllister was call.! 
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1 

2 

3 

4 

5 

w. McAllister - Direct 

by them and went through all this 

THE COURTs You mean Mr. Kirkpatrick? 

~IR. WOODtfARD: Excuse me, Mr. Kirkpatrick. 

I'm sure it's repetitious. 

THE COURT1 Stipulate what Mr. Kirkpatrick 

said, Mr. ~fcAllister --

MR. HARRISt Well, do it aqain. 

THE COURT1 -- corroborates? 

6 

7 

8 

9 MR. WOODWARD: What generally ia supposed o 

occur. 10 

11 

12 

13 

14 

15 

16 

17 

18 

MR. HARRIS: What does occurJ not supposed to 

occur. 

THE COURT: The qeneral procedure for mixi CJ 

Pro-Blend, you'll stipulate that he --

MR. WOODWARD: The qeneral procedure I' 11 

stipulate to. 

THE COURT: All riqht. 

19 BY MR. HARRISc 

20 

21 

~ Mr. McAllister, sometime ago your disoov 

deposition was taken by Mr. Woodward. 

22 that at times in the past that bags have 

23 products that Southern States makes. 

24 L That is riqht. 

25 Were you mistaken about that? 
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w. McAllister - Diraat 361 

A. I definitely was mistaken. After I made that 

2 statement here in Smithfield, I called Mr. Sonnifer, Mz'. 

3 Kirkpatrick at the mill to aee if they had purchased uae4 

4 bags in recent years, and as he pointed out, in his stay aa 

5 mill manager, I think seven or eiqht. years, no used baqs bad 

6 ever want into the Richmond mill. 

7 0. Your job mainly !s administrative over in the 

8 main office of southern States, is that correct? 

9 A. Yes, sir. 

10 0- liirinq and firinq and looking at qualifications 

11 of people who are hired and that type of thinq? 

12 A. To a certain extent, but new procedures or new 

13 items come into use, we inform through my office, we inform 

14 the plant personnel as to how to best handle them and how to 

15 store them and how to inventory them, what the proper use is, 

16 procedural directives, I guess you'd say. 
0 • ... 
I! 17 Ill: 
0 ... MR. HARRIS: lafr. McAllister, I think that is 

" 18 
0 
0 

all. ... 
0 

, 19 z THE COURT 1 Mr. Delk? 

20 MR. DELK: I have no questions. 

21 'l'HE COURT: Mr. Woodward? 

22 

23 CROSS-EXAMINATION 

24 

25 BY MR. WOODWARD a 
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i 
0 

w. McAllister - Cross 

0. Mr. McAllister, you were in error when you 

2 testified on June 30, 1978, about the used baqa? 

3 Yes. 

4 At that time you thouqht that there were u ad 

5 baqa beinq used to some extent? 

6 I think I qualified that at the time, that it 

7 was possible that used ba~ may have been used. I'm not 

8 certain. 

9 0 Let me read your testimony from Pa9e 6 of 

10 deposition. I don't question that we all make errors, 

11 
correct me. on Paqe 6 there was, •no you repurchase ba s 

12 
from farmers and others?• 

13 You answered, •we don't, no. We don't reuse baqa 

14 unless it comes through a bag dealer that sterilizes an 

15 
cleans the bags." 

16 
aDo you have occasion to do that fram time to ttm 

17 
from a bag dealer?" 

18 
"Yes, this can happen from time to time.• 

19 A. 'l'bat is riqht; that was my -- I aqree. 

20 0. Y6u spoke with Mr. Kirkpatrick and then yo 

21 
found out. that you had made an error? 

A. I made an error. 
22 

23 0. Now, as a chemist, Mr. Kirkpatrick (sic), ou 

24 indicated that you at one time worked in the laboratory in 

25 Baltimore of Southern States? 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 
0 • ~ 
:I 17 a: 
~ 

.. 18 0 

~ 
0 

; 19 z 

20 

21 

22 

23 

24 

25 

w. McAllister - cross 

A That is riqht. 

~ In quality control in your Richmond plant, are 

you familiar with that? 

L Yes, uh-huh. 

n. Do you run tests there for Phorate or Th~et? 

I. No. 

~ You do not? 

A. tlo. 

~ In fact, that testing procedure consists of 

use of infrared testinq? 

L Hum -- I 'D'• 1tot sure what the analytical procedur 

ia for this particular phosphate compound. 

~ Rather complicated? 

I. It is a rather complicated. procedure which 

requires a lot of instrumentation. 

~ So at your Richmond plant you don't perform --

A We have no reason to perform for Thimet. We 

don't use Thimeto 

~ As a qeneral procedure in your quality control, 

you do not test for Phorate or Thimet ~n the batches of 

Pro-Blend that you are running throuqh the Richmond plant? 

A We do not. 

MR. WOODWARD: 'J.'hat' s all I have. 

THE COURT: Any other questions, qentlemen? 

MR. HARRIS : No. 
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W. McAlli•ter - Cross 364 

THE COUR'!': Thank you. Watch your step. 

2 MR. HARRIS r May wa have just a moment? 

3 THE COUR'l': Do you need thia witness any 

4 further? 

6 MR. HARRIS 1 No, air. He can stay in the 

6 courtroom. 

7 

8 MR. WOODWARDr I have no objection. 

9 MR. HARRIS: Yes, sir. 

10 THE COURT: Mr. ~1cAllister, you can remai 

11 in the courtroom if you like, air. 

12 (Witness was excused.) 

13 MR. HARRISs We rest. 

14 Tim COURT: All right, air. Any witnesae , 

16 
any rebuttal witnesses? 

16 
MR • WOODWARD: No , Your Honor. 

0 • .. 
• 17 a: 

THE COURTr That is the case, gentlemen? 
0 ... 

... 18 
0 

All riqht .• 
0 .. 
0 

; 19 z 
Ladies and qentlemen of the jury, it is a 

20 
quarter to twelve; I'm qoinq to recess court a~ 

21 
ttme and release you. I would w~nt you to be ba k 

22 
here, and we have to consider the instructions w th 

23 
counsel and then we'll have to eat. Hopefully, 

24 
the t~e you qet back we'll have all of 

26 
I'm qoing to release you and ask you to 



365 

back here promptly at 2:00. 

2 Of course, don't discuss your testioony; 

3 don't disc~tss yo~r testinony or anything aoncerninq 

4 the tri<tl '--lith a.."'lyone. 

5 c..~a tl~wf.:!n, t~1e jury is released until 2: 00 

6 and the .;ase ·V~r·ill resume at 2:00 P.M.. I'd like to 

7 see counsE:l in the office wh(;;:re we' 11 consider the 

8 instruct.ions. 

9 

10 PRO:;EEDING!: ::!\ CLL !U~ 1 S OFFICE 

11 

12 

13 strike. :f You~ Honor plt.!a:;c~, dufcndant Southern 

14 States Coop~:'.rdt.i. ·1e agaln mo-:.;'~~- ·~:o ntrike the plalntiff' 

15 evidence fo1.· t.he t:eaLvn ;;t~ta::". lt the conclusior. of the 

16 plaintiff'~ evidence. 
0 

~ 
:I: 17 a: 
~ 

COURT: r.ight. 

.. 18 
0 

:! 
0 

, 19 z reiterat3. 
IIi 
z 
z 
~ 20 c 
ID 

0 
u 

21 0 
c 

and. nott; ~-t)Ur ez~:o-eption :L.:. t.h·:: rEcord. 
" z 
Ill 
A. 

22 

23 recess ,.~il.s 

24 trial 

25 
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THE CLERK: Michael Blythe? 

JURYMAN BLYTHE: Yes, it ia. 

THE CLERK: Thomas Queen? 

Yes, it is. 

Paul Newby? 

Yea, it 

THE COURT& 

it is twenty minutes Thank you on 

all the parties. mucb for your 

I miqbt comment 

very attentive the Court apprec£ 

in the you very much. 

assume you will be notified or 

when you are expected to return aqain. 

·J:Ihank you very much. 

(Tho jury left the courtroom.) 

THE COURTs Gentlemen, are there any motio s 

for the Court? 

MR. DELK: I haven't. 

MR. HARRiS: Yea, sir. I move to set asid 

the verdict as contrary to the law and the eviden e. 

I would like to be heard on it. 

THE COURT t ~lell 1 would you like to aubmi t 

some evidence on the law? 

MR. HARRIS t I think that would be the mai 
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thing, Judqe. 

THE COURT: I would allow you certainly to 

do that. How much time are you going to need? 

MR. HARRIS: How long do you think it will 

take you to write a brief, Tom? 

MR. REED: A couple of days. 

'l'IIE COUR'l': I want to have ten days for you 

to submit a brief on it. 

~1R. HARRIS: All right. 

THE COURTs Mr. Woodward, I'll qive you ten 

daya to respond. 

MR. WOODWARD: (Nodding head affirmatively.) 

THE COURT! Then you gentlemen can set it down 

for argument. 

MR. HARRIS: All right. 

MR. WOODWARD: (Noddinq head affir.matively.) 

THE COURT: Thank you • 

MR. DELK: I would in defense, since he has 

moved, I think I'll have to be compelled to make a 

similar motion. 

TilE COURT: All riqht. I'll allow you to 

join in that. 

Now, I'm going to have 

being a caae. 

and if you 
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1) PLAINTIFF EXHIBIT NUMBER 4 

Southern States Feed Bag (Used) 

2) DEFENDANT (Southern States) Exhibit Number 1 

Southern States Feed Bag (Unused) 

3) DEFENDANT (Southern States) EXHIBIT NUMBER 2 

Vial of THIAMET (poison) 

4. DEFENDAI~T (Farmers Service Company) EXHIBIT NUMBER 2 

Debris (including THIAMET) 

PRINTERS NOTE: 

By agreement of counsel the above mentioned exhibits 

were designated to be contained as part of the Joint Appendix. 

Due to the contents of said exhibits we are unable to reasonably 

reproduce a copy of each for inclusion~ 
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