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page 109 VOLUME #2. 

June· 25, 1941. 

H. E·. TRESNON 
being recalled for further examination on behalf of the pe~ 
titioner, testified as follows: 

DIRECT EXAMINATION. 

By Mr. Gordon: 
Q. Mr. Tresnon, in connection with your duties as an as

sistant in the office of the Commissioner of the Revenue, 
have you had occasion to issue licenses to the Spotless Com
pany, Inc., and to the A. & P. Tea Company! 

A. Yes. 
Q. Please state whether or not both of those concerns take 

out wholesale merchant's licenses Y · 
A. They both have a wholesale license. 
Q. That is, wholesale merchant's license V 
.A.. Wholesale merchant's license. 
Q. And have they had them for several years past¥ 
A. As far as I can remember now. I remember looking 

at it yesterday. They are wholesale merchants. 

CROSS EXAMINATION. 

page 110 By Mr. Miller: 
· Q. You said you remembered looking at it yes-

terday! 
A. Yes, because I was checking up my third quarter and I 

happened to look at it. . 
Q. What is the location of the A. & P. wholesale licenso? 
A. On North Meadow Street. · 
Q. Is that their distributing houseY 
A. Yes. 
Q. Isn't that the license that is issued to the A. & P. on 

account of the operation of the distributing house or place 
for the purpose of distributing goods, wares and merchandise 
among its retail stores Y 

.A.. Well, it is on the same classification as a wholesale 
merchant. 

Q. Will you please look at sub-section ( d) of section 122 
of Chapter 10 of the Richmond City Code of 1937 on page 
139 and· see if that is the sub-section under which the assess
ment in question is assessed by you Y 
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.A. '' ( d) for every distributing house or place in this 
city-

Q. I didn't ~ean to ask rou to read it, but _whethe~ th~t 
is not the section under which the assessment m question 1s 
made? 

A. Well, it is the general provision. We made it as a 
wholesale merchant based on that provision. 

page 111 } Q. Will you please point to the statute under 
which the assessment in question was made Y 

.A. This is a distributing house. They claim it· is a dis
tributing house and we license them as a wholesale merchant .. 

By the Court: . · · · 
Q. Under wh&t provision of the law did you lay that as-

sessment? , 
.A. Under the general provision as a wholesale merchant. 
Q. Will you refer to that law? 
A. We make it under the wholesale merchant's license, 

which says any distributing house." We just make it whole
sale merchant instead of making it distributing house. 

Q. Will you refer to the law under which you made thaU 
A. In what way? 
Q. The section of the cod~. 
A. We make it as a wholesale merchant. 
Q. Under what section of the code? 
A. Under the wholesale merchant's license. 
Q. You are not answering the question. Yon do every

thing down there by statutory requirement. Now what statute 
requires you to do that Y That is :what I would like for you 
to tell me. 

.A. :Under the statute requiring them to get-
page 112 r Q. What is the section of the c·ode that requires 

you to do that Y 
A. Section 122. 

Mr. Miller: That is what I am pointing to ~nd I think it is 
sub-section ( d) and I. believe if Mr. Tresnon will read sub
section ( d) he will see that is the section under which the 
assessment is made. · 

By the Court: 
· Q. The Court requests you to read that sub-section re

. ferred to by Mr. Miller . 
.A. Your Honor-
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Q. See if that is the section under which you laid that levy. 
A. If I might answer the question, we made it under sec

tion 122, but not sub-section ( d) of 122. 

RE-DIRECT EXAMINATlON. 

By Mr. Gordon! 
Q. Mr. Tresnon, I show you section 121 of the City Code, 

Chapter 10, which is headed '' Merchants---, Wholesale''. Was 
that the section under which this assessment was made? 

A. Yes, sir, under wholesale merchants. Of 
page 113 } course, that is the section we assessed them un-

der, not 122. That is right, I think. 

Mr. Gordon: It is marked ''Retail". 
The Court: Don tt you tell him, Mr. Gordon. 

A. ( continued) If I might correct myself, the wholesale 
merchant is 121 and not 122. It is a difference in wholesale 

· and retail. . 
Q. You have the City Code open before you, haven't you t 
A. Yes, sir. 
Q. On page 132, section 121, what is the heading 1 
A. "Merchants-Wholesale. Every person, firm and cor

poration engaged in the business of a wholesale merchant 
shall obtain a license for the privilege of doing business in 
the City of Richmond and shall pay a license tax therefor to 
be measured by the amount of purchases made by him or it 
during· the preceding license year.'' 

Q. Now turn to page 138, section 122. What is the head
ing·! 

A. Th.at section is "::M:erchan ts-R.etail ". 
Q. ·Now as I understand you to say that these assessments 

against the Spotless Company and the A. & P. were made 
under section 121 T 

A. 121. 

RE-CROSS EXAMINATION. 

page 114 } By Mr. Miller: 
Q. Mr. Tresnon, isn't it a fact you just mean 

to say that you compute the tax on the same basis as for a 
wholesaler? You don't know which section it was assessed 
under, do you? 
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A. Well, we · ~ssess-in fact, I don't follow the section
Q. You are not· at all familiar with the City license ,code,. 

are youY 
A. Indeed, I am. 
Q. Are you familiar with this particular section 1 
A. As far as Hill is · concerned, if it is a wholesale mer

chant, we put him as a wholesale merchant and if it is a 
retail merchant ;we specify him as retail merchant. As to 
the section of the code we don't look whether it is designated 
wholesale or retail. 

Q. Will you produce before the Co:urt a copy of the record 
of the assessment of the 1939 City license tax against the A. 
& P. for the operation of its distributing house and the same 
with respect to the· S.potless Company Y ' 

A. Yes. 19'39· or 1940! . · 
Q. '1939, based oµ j~38. sales. ' 
A. On the sales of 1938 for the 1939 license t 
Q. Yes. 
A· yes, I will. 

page 115 ~ RE-DIRECT EXAMINATION .. 

By Mr. Gordon: 
Q. Will you produce copies of those licenses when you look 

it upY 
A. I can produce the card representing the classification. 

RE-CROSS EXAMINATION. 

By Mr. Miller: 
Q. It is also true that both the A. & P. and the Spotless 

Company have a number of retail licenses in the City of Rich
mond, don't they? 

A. Yes, sir. 
Q. And that you know that they use these distributing 

houses as means and the place for· distributing· their goods 
among the retail outlets 1 

A. Yes, sir. 
Q. And that the only wholesale license tax yon assessed 

against either one of them is with respect to those distribut
ing houses¥ 

A. Well, we don't .question whether they distribute those 
houses or not. · 

Q. You haven't questioned the A. & P. or the Spotless 
Company at alU 
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.A. Not as to how thev make the distribution. We don't 
question them. "' 

page 116 ~ RE-DIRECT EXAMINATION. 

By Mr. Gordon: 
Q. Do you know whether or not any report is made from 

year to year to the City Auditor or Comptroller as to the 
licenses that have been granted in previous years Y 

.A.. Well, they have a record of them, yes. They keep the 
merchant's licenses together as a matter of record. 
. Q. And do you certify to them-to the ·City Auditor or 
the Comptroller the licenses that have been issued in the 
previous year? 

.A. Yes. They have a copy because we make four or five 
copies for the City and they keep a copy. 

Q. And those certifications follow the licenses that are is
sued by your office T 

.A. "Y"es, sir. · 

Witness stood aside. 

WILLIAM R. HILL, 
being recalled for . further examination, testified as follows: 

DIRE:dT EXA1\HNAT10N. 

page 117 ~ By Mr. Gordon: . 
Q. Mr. Hill, when we were last before the Court 

Mr. Trevillian presented this batch of yellow work sheets 
which he had compiled after an examination of your books. 
These work sheets begin with a summary tabulatio:p. made by 
Mr. Trevi11ian. I have made a typewritten copy of that sum
mary tabulation which I now desire to :file as an exhibit and 
now show it to you. 

Mr. Miller: May I ask if this is not a copy of Tre':illian 
· Exhibit No. 1? . 

Mr. Gordon: It is the summary on Trevillian Exhibit 
No. 2. 

Q. Mr. Trevillian says that he used the year 1939 as a 
model year and these work sheets of his were built up as of 
that year. In this exhibit now he shows your total sales in 
1939 were $157,129.25. Of that amount your consigned goods 



80. Suvreme Court of Appeals of Virginia 

William R. IIill. 

were $32,526.33. Then that leaves $124,602.92. Then he 
shows your sales in which brokerage and trade discounts were 
involved amounted to $87,222.04, representing 70o/o of the 
$124,602.92, and that the remainder of your sales_; that is, 
represented by sales which were not primarily ,based on brok
erage and trade discounts, was $37,380.88, and he has under
taken to work out those :figures on a percentage basis. Now 

please state whether or not this $37,380.88 of 
page 118 ~ your sales of that year were made on a commis

sion or brokerage basis as well as the other sales 
which are headed brokerage and trade discounts . 

.A.. They were, all of them. 
Q. Were all of these sales made by you in competition 

with wholesale merchants or were they in competition with 
wholesale merchandise brokers Y 

A. In competition with wholesale merchandise brokers and 
direct factory . representatives and direct shippers' repre
sentatives. We sell to the wholesale trade only; that is, the 
trade that is recognized by the trade generally as wholesale 
buyers and not as retail buyers. 

Q. I call your attention to the fact that Mr. Trevillian in 
working up this c_onsolidated statement has based his per
centages here of 70 and 30 on the first line on your total sales 
less consignments, rather than on your total sales before con
signment items were taken off. That is correct, isn't it; that 
he is basing· the percentag·es of 70 and 30 on the first line on 
the $124,602.92, which is the amount of your total sales less 
consignments f 

A.. That appears to be the fact. 
Q. That is the fact according to his ,fig11res¥ 

A. I don't know anything about his figures. 
page 119 ~ Q. And from this it appears that if he had cal-

culated what percentage $37,380.88 is of $157,-
129.25, representing your total sales, then the percentage 
would have been much smaller than the 30% which he has 
under the head of that former figure . 

.A.. That is perfectly true. 

Mr. Gordon: Now I wish to introduce this as Exhibit WRH 
No. 1. 

Mr. Miller: I object to the introduction of that because I 
understand it is a copy of the first half of Trevillian Exhibit 
No. 2 and does not include any portion of Trevillian No. 2 
beginning- with the word '' Commis~ions'' near the middle of 
that exhibit. 
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1\fr. Gordon: That is true. 
The Court: All right. 

Note! Filed and marked Exhibit WRH No. 1. 

CROSS EXAMINATION. 

81 

By Mr. Miller: 
Q. Mr. Hill., is there any reason to question the accuracy 

of the figures embraced in your Exhibit No. 1 t · They are 
entirely correct, aren't they 1 

.A.. I am not prepared to say whether they are 
page 120} correct or not. · 

Q. You don't deny them 7 
A. I have no reason to affirm them. 
Q. You had a large portion of these goods shipped to you 

in your own name, did you not Y 
A. Yes, sir. 
Q. Directly Y 
A. Yes, sir. 
Q. And they were considered your goods t 
A. Yes. 
Q. And in your warehouse and on which you had insur· 

ance payable to yourself or the bank, as your interest might 
appear? 

A. Yes, sir. 

Mr. Gordon: .All that has been gone over before. 

By Mr. Miller: 
Q. Can you say what portion of your business represented 

that character of transactions? 
A. No, sir, I am not prepared to say what proportion. 
Q. You are not able to say the amount of the transactions 

that were different from that character of transactions? 
A. No. 
Q. In other words, you cannot segregate or separate by 

figures any of the different characters of your 
page 121 ~ transactions, can you? 

A. No, sir, I have no such record that I recall 
and it would be a hopeless job to try to do it. 

Q. Did Mr. Trevillian do it Y 
A. I can't say what Mr. Trevillian did. 
Q. He attempted to do it, didn't he Y 
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A. I don't know. Mr. Trevillian was turned aloose to. do 
what he pleased. 

Q. In those transactions if the market rose, the profit was 
yours, was it not Y 

A. It would entirely depend. 
Q. If the market rose, it was your profit, was it not t 

The Court: I think that is a matter of foregone conclusion. 
If he· owns an article and bought it at a certain price, say 
$100.00 and it went up to $125.00, he got that profit. 

The Witness: Likewise, if the market went down, we would 
have to. stand the loss. 

By .Mr. Miller: 
Q. That is exactly right. 
A. Yes. 

RE:.DIRECT EXAMINATION. 

By Mr. Gordon: 
Q .. :Now if the market did go up were the sales 

page 122 ~ based then on a general advance in the me1·chan
dise brokerage field Y 

.A.. Usually when an advance comes it is mighty hard to 
get the advantage of it because the competitors keep you 
down to a lower basis, but when the market goes down we 
have always got a loss facing us. 

Q. So that even if the market went up you would be in a 
competitive position with the merchandise brokers? 

.A.. Yes. We understand that that is in absolute accordance 
with 171-A of the State Tax Code. That is the way our 
competitors operate and we have to operate on a very close 
basis in competition with others of a similar nature, as well 
as these out of town factory and direct shipper representa
tives, who pay no local taxes at all-many of them. 

Witness stood aside. 

Mr. Miller: May we get the record straight on several 
motions made during the previous bearing. I would like to 
now renew my motion that the testimony of Mr. l\forrissett 
be excluded for the reason that his entire testimony related 
to a State law for State tax purposes and to the background 
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of the State law for State tax purposes and has 
page 123 r no bearing whatever on the liability of this tax

payer with respect to a City tax for City tax 
purposes under the City ordinance. 

The ,Court: The Court overrules the motion made by the 
City Attorney, but will state that in consideration of the en
tire case if it is of the opinion that the statement made by the 
S.tate Tax ,Commissioner is irrelevant it will disregard it. 

Mr. Miller: I understood we had considered that all rul
ings on motions were excepted to and it was not necessary 
to note a further exception. 

The Court: Certainly; that runs all through. 
:M:r. Miller: I make the same motion with respect to the 

. testimony of the witness from Norfolk, Mr. Webb, on the 
'ground that his testimony related solely to the existence of 
a Norfolk City license and the administration of Norfolk's 
laws with respect to Norfolk taxes, and that his entire testi
mony is irrelevant with respect to the taxes of the .City of 
Richmond. 

Mr. Gordon: I can sl1ow the relevancy and the legality of 
that evidence without any question. Are you going to re
serve your opinion on that question, too, as you did on the · 
other! 

The Court: No, I am passing on the question of the City 
of Richmond, not of the City of Norfolk. 

Mr. Gordon: Here is the rule of law, that 
page 124 ~ where-and I am going · to present some very 

strong· cases to Your Honor on this question
The Court: In order to save argument I will reserve ac

tion on that motion and allow you to submit a brief. 
Mr. Miller: On page 31 of the record there is a record of 

my objection, but it does not show the -Court's ruling. It 
was with respect to the testimony of Mr. Hill as to what the 
Commissioner of the Revenue understood, and I would like 
to ask the Court to pass upon that objection. I believe a 
little later the same objection was made and the Court said 
he could not say what his understanding was. 

On page 31, my statement is: "I object to the witness 
stating what the Commissioner understood and what the Com
missioner of the Revenue said because he cannot know what 
the understanding of the other. person is and, secondly, be
cause the latter part of the testimony is hearsay and I move 
the testimony be stricken." Then it went on with the· tes
timony of the witness. Prior to that Mr. Hill had said: "Each 
ye~r when we have applied for the license the Commissioner 
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of the Revenue has understood that we were operating· under 
the section 171 (a) of the State Tax Code and simultaneously 

he said that is the same with the City as the com
pag·e 125 ~ mission merchant. ordinance and he taxed us ac

cordingly." Then my objection came in and there 
was no ruling in the record as to that objection. 

The Court: It may be a strained assumption, but the 
Court will disregard anything that is irrelevant or improper. 
No one can understand or know what somebody else intended, 
except by their overt action. 

Mr. Gordon: May it please Your Honor, if the taxpayer 
comes frankly to the .Commissioner of the Revenue, who is 
char~ed with the duty of assessing a City license at the .same 
time he is charg·ed with the duty of assessing a State license, 
and tells the Commissioner of the Revenue what he is doing 
and the Commissioner of the Rev:enue, who is the only spokes
man the City can have in the premises, accepts hi.s statement, 
that is certainly evidence. · 

The Court: The statement made by Mr. Gordon is argu
mentative. 

Mr., Miller: On page 36 of the record I moved to exclude 
the witness' testimony as to the license year 1941 and there 
was no action taken by the Court. I now move to exclude 
it because it was not in any way involved in this proceeding·-
1941. 

The Court : Motion overruled. 
Mr. Miller: I would like to examine the Ii

page 126 ~ censes given the A. & P. and the .Spotless Com
pany before we conclude. 

Mr. Gordon: I would, too, before I prepare my brief. 
Also, I understand that it is ag·reed either one of us cart put 
in the record any section of the City ordinances as we believe 
is applicable. · 

Mr. Miller: Yes, sir, I understand that. 
The Court: Yes, there can be no objection to that. 
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July 3, 1941 

M.P. GANZERT 
a witness introduced in behalf of the defendant, being first 
duly sworn, testified as follows: 

DIRECT EXAMINATION. 

By Mr. Miller: 
Q. You are Mr. M. P. Ganzert, are you not 1 
A. Yes, sir. 
Q. Deputy Commissioner of the Revenue for the City of 

Richmond? 
A. Yes, sir. 
Q. How long have you been in that office? 
A. Since 1934. 
Q. I hand you what purports to be a copy of a notice of 

assessment of omitted license taxes due the City of Rich
mond from the Spotless Company, Inc., and ask you if that 
is a. copy of the original record in your office? 

A. Yes, sir. · 
Q. Please file this with the record as Exhibit Ganzert No. 

1. being the 1939 assessment referred to by Mr. Tresnon 
when he testified in this matter. 

A. I will. 

Note: Filed and marked Exhibit Ganzert No. 1. 

Q. Did you make the assessment represented by thatmemo
randum.Y 

page 128 } A. Yes, sir. 
Q. Under what statute or law was this assess-

ment made! 

Mr. Gordon: This question and any answer thereto is 
excepted to by counsel for the plaintiff because the City can
not deny its own record, it is estopped to deny it, and the 
license shows that it was issued as a wholesale merchants 
license. 

1 T.he Court: Go ahead and get it in the record. 
\. 

A. Yon mean under what section of the City code Y 
Q. Yes, sir. 
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A .. Section.122 (d). 
Q. It is sub-section (d} of section 122 of Chapter 10 of 

the Richmond City Code of 1937, found on page 139 of that 
code, is it noU 

A. Yes, sir. 
Q. The form shows that the word "wholesale" is checked 

as if it were a wholesale merchants license tax assessed 
against this company. Will you please explain thati 

Mr. Gordo:µ: Judge, will it be understood our exception 
goes through all this 7 

The Court: Certainly. 

A. Section 122 ( d) is the section pertaining to distributing 
houses to retail stores. T;he rate of tax is the same as that 

of a wholesale merchant. There is no space on 
page 129 ~ the license form for that section, so we aways 

use the space for the wholesale merchants be
cause the tax is identically the same, the rate is the same. 

Q. Do you know whether or not the .Spotless Company sell;:; 
any merchandise at 1010 East Cary Street to any licensed 
dealers or retailers t 

Mr. Gordon: This question and any answer thereto is 
objected to because it calls for hearsay testimony. 

Mr. Miller: I asked him for what he knew. 

A. No, sir, I don't know that they sell to anyone. They 
cliEttribute to their own stores. I don't know that thev sell 
anything. w 

Q. You know the Spotless Company does distribute to it.~ 
own stores? 

A! Yes, sir. 
Q. And what are the license taxes assessed against the 

Spotless Company with respect to those ·stores Y ,Vhat is 
the character of them. 7 

A. Distributors license to retail stores under the section 
just mentioned. 

Q. I mean what is the character of the license obtained 
by the ,Spotless Company Vlith respect to those other ,stores Y 

A. Retail merchants license. 

I 
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Q. Did you examine the books and records of 
page 130 ~ your office with respect to the 1939 and 1940 li-· 

cense taxes assessed against L. H. Mundin, Inc.,. 
Ullman Bros. and Chesterfield Grocery Company 7 

A. Yes, sir. 
Q. Tell wha.t you found, please. 
A. They operated as retail merc.hants in the years 1939 

and 1940. 
Q. When you say they operated as retail merchants you. 

mean their license taxes were assessed as· such? 
A. Licensed as retail merchants. 
Q. Was there any license tax assessed against any of those 

concerns for those years as wholesale merchants Y 
_I\. No, sir. 
Q. ·v; as there any license tax assessed against any one of 

those three as operator of a distributing house or place to 
distribute goods amongst their retail stores Y , 

A. No, sir. 

CROSS EXA-1.1INATION. 

By Mr. Gordon: 
Q. Was it necessary for the Spotless Company to take out 

a wholesale merchants license in order to do business both· 
as a whole~a]er and as a retailer Y 

A. No, sir, 1f you mean was it necessary for them to have 
a wholesale merchants license to operate a distributing house, 

but the ra.te is identically the ,same that they 
page 131 ~ would pay for a distributing house. 

Q. WhaU ~ 
A. I say if you mean they have to take out a license to· 

operate the distributing house, no, sir, but they would have 
to have a distributing house license which is the same rate. 

Q. There isn't any separate Section in the City code deal-' 
ing with distributing houses, is there? 

A. Yes, sir. 
Q. I mean any section; not taJking· about sub-sections. 
A. You mean any independent section? 
Q. Yes. · 
A. That does not pertain to a sub-section f 
Q. Yes. 
A. None that I ·know of, no, sir.· 
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Q. Now you don't know, do you, what kind of business the 
Spotless ·Company does with 1·egard ·to selling part of its· 
goods and merchandise to wholesalers, do you T · 

.A.. My understanding is-
Q. I am not asking· for your understanding,·· but asking 

for your knowledge. . 
A. ·w onld you repeat your question again, please, sir? 
Q. I asked you whether or not you knew the Spotless Com-· 

pany sold part of its goods to wholesale merchants Y 
A. No, sir, I don't know. · 

page 132 ~ Q. You don't know 1 
·A. No, sir. 

Q. But you have licensed them so they can do it, haven't 
ycu, 

A. No, sir .. 

'Mr. Gordon: While I still submit that is a. question of 
law, if Your Honor please, I wish to examine the witness 
on it. 

Q. Now I show you what the State of Virginia has done 
on this subject-

The Court: I thoug·ht you obj.ected to what the State of_ 
Vh gi.nia dicl, that this was covered by the City code. 

Mr. Gordon : No, sir. I am basing my claim very largely 
in this ciise on the State classification. 

J\fr. l\tfiller: If Your Honor please, I object to any ques
tion with respect to what the. State has done and. I see no 
reason to· put in the record the provision of the State law. 

Mr. Hordon: 0 I am going· to show you the relevancy of 
it when we come to the argument. 

The Court: Do you propose to ask this witness what the. 
StatP law is? 

Mr. Gordon: I am proposing to ask· him what a whole-. 
sale merchant is allowed to do under the Stato 

pnge 133 ~ classification of a wholesale merchant. 
T11e Court : Ask him if he knows. 

Mr. Miller: I object to it as irrelevant and immaterial.. 
The Court : Go ahead. · 

Bv Mr. Gordon: 
· ·'Q. Do you know¥ 
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89) 

A. A wholesale merchant licensed under the State law is 
a merchant who sells to others for resale and to: commercial 
and institutional users. 

Q. Not only that, but isn't it something else T Institu
tional, commercial or industrial users; that is correct, isn't 
it? 

A.. Yes.. sir. 
Q. So that the City of Richmond under its code has under

taken to put a different classification on a wholesale mer
chant than that which has been established by: State statute;· 
isn't that true! 

A. You have also got in your State code a. wholesale dis-. 
tributing· house similar to the City. 

Q. What? 
.l\.. You have also in the State code a distributing house 

similar to the City. 
Q,. ·which section is that? 

A. Let me see that. 
page 134 } Q. Look it up. 

A. '' E:very distributing house or place in this· 
State-

Mr. Miller: Will you let the witness identify the section 
for the purpose of the record Y 

Mr. Gordon: This is Section 188 of the State license code 
under the head of vVholesale Merchants. 

Mr. Miller: ,vhat paragraph and what page? 
Mr. Gordon: Page 113. 
The Court: You dou 't mean the State license code. You 

mean the State tax code. · 
Mr. Gordon: Yes, sir . 

. Q. Does either the State tax code or the City tax code re;. 
quire the issuance of a separate license for what· you have. 
denominated a distributing house Y 

A. Yes, sir. 
Q. Where is itT It says that certain purchasers shall be 

included. · 
A. And a separate license shall be required. 
Q. It says a separate license shall be required, but d.t 

doesn't sa:y yon are to license him as a distributing house, 
does itt 

A. Yes, sir. It says you shall license him as a distribut-
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ing house and the tax is the same as that . of a wholesale 
·. merchant. 

page 135 ~ Q. Then why do yon license the .Spotless Com-
. · · · pany as a wholesale merchant Y 

A. I thought .we explained that a minute ago. 

RE-DIRECT EXAl\ITNATION. 

Bv Mr. Miller: 
.. Q. The _Spotless Company was :first assessed as a retailer 

at 1010 East· Cary Street, was it not? 
· A. Reallv I don't know. 

Q. Was ·this assessment that we referred to made as a 
result of an· examination and audit made by the Cityt 

A. Yes, sir. 
Q. And the City ascertained what Y 
A. The City ascertained it was a distributing warehouse.. 

RE-CROSS EXAMINATION. 

13y Mr. Gordon: 
Q. Was any other assessment made against the Spotless 

Comp·imy at 1010 East Cary except this specific_ assessment 
here? 

Mr. Miller: Mav I hand this to the witness from his office 
which he can identify. 

A. Yes, sir. 
Q .. Let me see that. You assessed them in both capacities 

then? 
.A. Yes, sir. 

Witnes·s stood aside. .. . ... I 
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page 136 } SAMUEL B. WOODY 
a witness introduced in behalf of the defendant, 

being first duly sworn, testified as follows : 

DIRECT EXAMINATION. 

By Mr. Miller: 
Q. You are Mr. Samuel B. Woody! 
A. Yes, sir. 
Q. Deputy Commissioner of the Revenue of the City of 

nfohmondi 
A. Yes, sir. 
Q. How long have you been in that office T 
A. Since 1934. 
Q. I l1and you what purports to be copies of the assess

ments of the 1939 license ta~ against The Great A. and P. 
Tea Company, which are the papers that were called for in 
Mr. Tresnon 's testimony in this case, and ask that yo"U sta,te 
what they represent . 

.A.. They have two distrihµting warehouses, one. on South 
'15th Street and one on North Meadow Street. These re pre- . 
sent the distributing warnhouse licenses for the Atlantic & 
Pacific, one located at 14 South 15th Street and one located 
at 1010 North Meadow Street. 

Q. Please file them with your testimony as exhibits. 
A. I do. 

page 137 } Note: Filed and marked Exhibits Woody ~ o. 
1 and No. 2, resp~ctively. 

Q. Are they copies of thP assessment made by you? 
A. I can't say the assessments were made by me. They 

are licenses made from the assessment turned in by the At
lantic & Pacific Tea Company. 

Q. There is the initial W at the bottom. 
A. I made them, yes, sir. 
Q. You actually made the assessments 1 
,A. Yes, sir, the extensions . 

. Q. Will you please state und~r what law each of these as
sessments was madeY 

Mr. Gordon : The same exception by counsel for the plain
tiff.. 

A. Distributing warehouse, 122 ( d). 
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Samuel B. "fVoody. 

,1 

By the Court : 
Q. Of the City code? 
A. Yes, sir, City code, as distributors to their own owned 

and operated stores. 

CROSS EXAMINATJ0-r..r: 

Bv Mr. -Gordon: · · · 
·Q. They were issued, a~ ,wh.olesa~e merc.ha~ts license taxes, 

weren't they? ·· · · · · ' 
A. I CR¥ only 3:nsw~r _th~t, ~r. Gordon, the same way-Mr. 

Ganzert Anl, that we .have n_q separate place on 
page _138 J there and so the ··aud~tor can designate a retail 
1 merchant from a wholesale or distributing Ii-.: 
cense we ·have to make a check 'there to show the rate appli
cable. · 
: . 'Q. 'I call your atfa~ntion to .the fact that this assessment 
against the· Great. A. and. P. Tea Company at WlO Nortli 
Meadow Street · embraces the very considerable sum of 
$4,641,937. Is tlia t correct Y · · · · 

A. That is correct, sir. · · · · - · : 
Q. That would indicate, would it not, that they ~ere p:u,r

chasers in very larg·e lots f 
A. That is correct. 

~ . . . . - . - .. .. 

RE-DIRl"1CT EXAMINATION. 

. . 
Bv. Mr. ·Miller:' . 

"Q. Does that indicate that _that figure ... repres_ents pu1:'; 
chases or does that,:Q.gnre repr~sent the amount · distriputed· 
to its stores Y 

,... . ~ . ... \ 

Mr. Gordon: I object to that because. t4e ·Ordinance itself 
provides-here; as Ltake it, that the lice}\se.shall_.be .the-same 
as that required of a wholesale merchant. a.nd. the wholesale, 
merchants licenses are based on purchases, aren't theyf 
- J _The "Titnes~: 'rr-¥\t.is ,correct,. sir .. 

Witness 8tood aside. 
• I ,• : "• : : _• t-f p 
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page 139 } WILLIAM R. HILL ~ , i, . ; L. ·~:~ ! ·. ; ·.!;: ·'" . 

being recalled for further examination, testified 
as follows: ' · 

DIRECT EXAMINATION. 

By Mr. Gordon: . . 
Q. l\f r. Hill, in anv sales that you are making to · these 

concerns that have beeu mentioned here today by )fr. Miller 
were you 'Selling those persons . as a. wholesale concern or 
as· a broker in competition with other brokers t . 

A. Vl e were selling them in ·competition with other brokers, 
tmderstanding that they were doing a wholesale business. 

·Q. Do those purchasers purchase in very large quantities·, 
A. Most of them. 

,_ · Q~ Now -is this .concern the Chesterfield Grocery Company 
still in business or not? . 

A. It is out of business. We have never done very much 
with the Chesterfield Grocery Comp,a~y. We have made 
some .few sales in past years, but they were in quantity lots. 

Q. And were the sales you made to IDlman Bros. and L H. 
Mundin and the CheBterfield Grocery Company and the A. 
ti P. and the Spotless Company all made as a wholesale mer
chandise· broker¥ 

. A.. Yes, sir. 
page 140} Q. And, as you say, in competition with other 

merehandise brokers and with larg·e producers 
of goodst . 

A. Absolutely. Our biggest competitors are those repre
sentatives who, I understand, pay no local tax at all .. As 
far· as the A: and P. is concerned, they buy more :goods. out 
of Richmond than they do in Richmond and use the · Rich
mond facilities largely as a convenience. 

CROSS EXAMINATION. 

Bv l\fr. Miller: 
• Q. They sell only by distributing to their own stores, ho)V-

ever Y · 
-A. I understand that is their principal business. 

/ . Q. Don't you know tha! is all their business? . · 
. A. I don't know, no, sir. I repeat I understand that is 
their- principal business. 

Q Oil page 41 of the transcript you stated previously that 
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·William R. Hill. 

yoµ haµ spld ~o the Chest~rfi.eld Grocery Company large 
quantities in 1939. That is right, is it noU · 

A. In round quantities, yes, sir. 
Q. I11 large quantities is an accurate phrase, isn't itT 
A. I still repeat that both are to the same effect. In other 

words, round lot quantities. I would consider a hundred 
eases of an article a round lot quantity. ' · 

Q~' You did that many times with the Chesterfield Grocery 
Com·pany1 · · 

:A.. ·what ·say! 
page 141 ~ · Q. You sold such articles m~ny times to the 

· · Chesterfield Grocery Company T · 
.A. I wonldn ~t say many times, but we did on a number of 

times. in nast years~ . 
Q. In 19'39Y 
·A. Well;· I cau 't answer that accurately. I have no wa) 

of stating accu~ately from memory. 

Mt. Gordon: Mr. Hill has suggested· to me a question 
which· ·he wants to be asked and I take the liberty of ask
ing· i~. - . 

Bv<Mr. Gordon: 
·Q. Please state whether these concerns that are mentioned 

here by Mr. Miller are considered as wholesale buyers! 
PL .They are. 

B~ M:r. Miller: 
.. Q~·By whom? 
A. By the trade generally. 
Q. You mean by that that they buy in wholesale quantities! 
A. They buy in wholesale quantities and are looked upon 

as wholesale buyers by the trade generally and that is· 
usually the thing that we have to g-o by. vYe don't know 
whether they have the righ~ ~ort of license or not; that is 
their private business, but in competition with others in our 
line we do business with them as others do. We do not sell 

, .. : . the g·eneral retail buying stores in· ·];?..ichmond or 
page 142 ~ out of Richmond. I am, not familiar with the 

names, but tI?-ere are any number of them, I 
imagine sever~l hundred of them in Richmond that would 
be considered retail buyers that buy from th~ regular whole
sale houses. There has been a good deal of emph~sis put 
on our sales to a few of thes_e concerns ~hich the City of 

.,. 
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William R. Hill. 

Richmond looks upon as retail concerns, but I want to em
phasize the number a.nd the volume of our business that we 
sell to the concerns that the City of Richmond recognizes 
as wholesalers, such as ,Stokes-Grymes, Whitehead, Page, 
Roval Club. 
-Q. Vl e admit you sell to a number of wholesalers. 
A. Furthermore, it is my understanding that any concer~ 

haying a retail license is also permitted to do wholesale busi.
ness under that license. 

l\fr. Miller: I object to the witness' statement as to what 
his understanding of the law is as being a matter of law and 
irrelevant and improper to be testified to by this witness. 

Mr. Gordon: That will be a question that will come up 
under the argument. . , 

Mr. Miller: Do I take it that Your Honor rules out that 
po_rtion of the testimony? 

The Court: Yes, his construction of the law. 

Witness stood aside. 

The Court: Counsel on both sides will submit written 
briefs. 

page 143 } Virginia: 

In the Circuit Court o:f the City of Richmond. 

Wm. R. Hill, trading as Wm. R. Hill & Co., Petitioner 
v. 

City of Richmond, Respondent 

T, Julien Gunn, Judge of said Court, certify that the 
within transcript of evidence in three volumes, containing 
in the ag·g-reg·ate 117 pages, together with the e~hi~its men
tioned therein, contains all of the evid~nce and mc1dents of 
trial in the hearing and determination oi the said cause of 
Wm. R. Hill, trading as Vlm. R. Hill & Co., v. City of Rich
mond, and th~ same is here by made a\ part of the :ecord · ~nd 
I further certify that counsel of record for the City of Rich-
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mond had due and reasonable notice of the application oi 
petitioner for this certificate. · 

-Given under my hand this 14 day of July, 1942. 

JULIEN GUNN 
Judge of the Circuit Court of the 

City of Richmond 

page_ 144 ~ I, Walker C. Cottrell, Clerk of the Circuit 
Court of the City of Richmond; hereby certify 

t~at Henry R. Miller, Assistant Attorney for the Citv of 
Richmond,· has received notice and duly acknowledged same 
of the. intention of the petitioners herein to applv to me as 
Clerk 6:f this Court for a traiisoript of the record_ Jn the peti
tion of William ~. Hill, trading. as William R. Hill & Com
pany, v. City of Rfohmond .. ~d I futthar certify that the 
fore going is a true copy of the record in tha aforesaid ac-
tiont . _ . ·_. _ · _ _. . . . . . 

GIVen under my hand this 28th day of August, 1942. 

WALKER C. CO'l"FRELL, Clerk. 

Fee for transcript $25.00. 

A Copy-Teste : 

M. B; WATTS, C. C. 
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